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265-11 192 
266-12 193 
266-13 194 
266-14 249 
266-15 233 
266-16 233 
267-17 173 
267-19 187 
267-20 173 
267-21 179 
267-22 180 
267-23 179 
267-24 179 
267-25 179 
267-26 179 
267-27 179 
267-28 179 
267-29 179 
267-30 179 
267-31 179 
268-32 179 
268-41 179 
268-42 180 
269-43 178 
269-44 180 


ea 
28 Cyc 43 & 44C.J. 
Page Note Sec. Fe tn ote Sec. 


180 
269-46 180 
269-47 180 
1 269-50 181 
269-51 6 
269-52 181 
269-53 181 
269-54 181 
270-55) 181 
270-56 181 
270-57 181 
270-58 181 
270-59 181 
270-60 181 
270-61 181 
270-62 181 
270-63 181 
270-64 181 
270-65 181 
271-67 226 
271-68 226 
271-71 226 
272-72 226 
272-73 226 
272-75 226 
272-76 226 
272-77 489 
272-78 226 
272-81 226 
272-83 226 
272-84 226 
272-86 273 
272-87 280 
272-88 219 
272-89 219 
273-91 219 
273-92 185 
273-93 174 
273-94 174 
273-95 Statutes 
273-96 
273-97“ 
273-99 “ 
274-1 “ 
274- 3 219 
274- 4 219 
274- 6 186 
274- 7 186 
274-11 186 
274-12 186 
275-15 Statutes 
275-16 
275-17 “* 
275-18 249 
275-19 249 
275-21 249 
275-22 249 
275-23 249 
276-24 249 
276-26 213 
276-27 213 
276-28 213 
276-29 213 
276-30 213 
276-31 213 


276-33Const. L. 
276-34 “ 


277-35 237 
277-36 237 
277-37 238 
277-38 240 
277-40 239 
277-41 244 
278-42 244 
278-43 244 
278-44 242 
278-45 244 
278-46 242 
278-47 244 
278-48 244 
278-49 244 
278-50 244 
278-51 244 
278-52 244 
278-53 244 
278-55 244 
278-56 241 
278-57 244 
278-58 244 
278-59 244 
278-60 244 
278-61 244 
278-62 244 
278-63 243 
278-64 244 
278-65 255 
278-66 244 
278-67 244 
278-68 244 


—oo__——>"— + 
28 Cyc 43 & 44 C.J. 


eo Note Sec. 
279-70 Corp. 
§2157 

279-73 2125 
279-74 2125 
279-75 2125 
279-76 2125 
279-77 2125 
280-78 2125 
280-79 2125 
280-80 2125 
280-81 2125 
280-82 2125 
280-84 2125 
280-86 Estoppel 
§220 

280-87 1711 
280-88 1889 
280-89 1711 
280-91 1711 
281-93 1711 
282-96 316 
282-97 316 
282-98 317 
282-99 311 
282-1 320 
283- 2 288 
284- 3 288 
84— 4 288 


2 
284- 5Const. L. 


284-16 293 
284-17 293 
284-18 Statutes 
285-21Const. L. 
285-22 290 
285-23 288 
285-24 288 
285-25 288 
285-26 288 
285-27 291 
286-28 292 
286-29 292 
286-30 289 
286-31 289 
286-32 64 
287-33 
287-36 3677 
287-37 3677 
288-38 3680 
288-39 3666 
288-40 3687 
288-41 3687 
288-42 291 
288-43 3677 
288-44 3677 
288-45 3761 
289-46 3677 
289-47 3761 
289-49 3614 
289-50 Em. 
Domain PAA 
289-51 625 
289-52 any 
290-53 304 
290-55 219 
290-57 219 
290-60 863 
291-63 891 
291-64Const. L. 
‘ §174 
291-65Const. L. 
§174 
29 spits 51-7 


4 

291-67Const. L. 
§174 
OE L. 


174 
291-71 982 
294-72 982 
294-73 982 
295-74 982 
295-75 982 
295-76 982 
295-77 982 
295-78 982 
295-79 982 
295-80 982 
295-81 982 
296-82 982 
296-84 982 
296-85 982 
207-86 982 
297-87 982 
297-88 982 
297-89 982 
297-90 982 
297-91 982 
297-92 982 


pee aN Sh Wilt), 
28 Cyc 43 & 44 C.J. 
Page Note Sec. 


297-93 Courts 
178 
297-94 Courts 
178 


297-95 97434 
297-96 97414 
297-97 97414 
298-98 97414 
298-99 97414 
298-1 298 
208-3 299 
298-4 299 
298-5 299 
299-6 299 
299-7 299 
299-8 299 
299-9 299 
299-10 299 
299-12 299 
299-13 299 
299-14 299 
299-15 299 
299-16 299 
300-18 300 
300-19 300 
300-20 300 
300-21 300 
300-22 300 
300-23 300 
300-24 300 
300-25 300 
301-26 300 
301-27 300 
301-28 300 
301-29 300 
301-30 300 
301-31 300 


301 ~32Const. L. 
301-33 


301-34 “ 
301-35 “ 
301-36 “ 
301-37 “ 
301-38 302 
302-39 302 
302-40 302 
302-41 302 
302-42 302 
303-43 302 
803-44 302 
303-45 302 
303-46 302 
303-47 302 
303-48 302 
303-49 302 
304-50 302 
304-51 302 
304-52 302 
304-53 302 
305-54 303 
305-55 303 
305-56 303 
305-57 303 
305-58 ans 
305-59 
306-61 Const 
632 
306-63 “ “se 
307-64 “ “ 
807-65 “ “ 
307-67 301 
307-68 301 
307-69 2121 
307-71 2169 
308-76 301 
308-77 301 
308-78 301 
308-79 301 
309-80 301 
309-81 301 
309-82 301 
309-83 301 
309-84 301 
309-85 301 
309-86 301 
309-87 301 
309-88 301 
3809-89 301 
309-90 301 
309-91 301 
310-92 301 
310-93 301 
310-94 301 
310-95 301 
310-96 301 
310-97 301 
310-98 301 
310-1 305 
310- 3 305 


——-*— 
28 Cye 43 & 44C. J. 


Page Note Sec. 
310- 5 306 © 
312-16 288 
312-20 305 
312-21 306 
312-22 4293 
312-23 306 
313-24 306 
313-25 288 
313-26 303 
313-27 306 
313-33 306 
313-35 305 
313-36 305 
313-37 293 
313-38 301 
313-39 7 
313-40 
scone, 7 
314-43 Mee 
314-44 3388 
314-47 307 
314-48 307 
315-49 307 
315-50 307 
315-51 741 
315-52 741 
315-53 741 
315-54 741 
316-55 741 
316-56 741 
316459 742 
316-60 742 
316-61 742 
316-62 236 
316-63 236 
316-64 744 
317-65 742 
317-66 999 
317-67 236 
317-68 236 
317-69 236 
317-71 742 
317-72 742 
317-73 742 
318-74 742 
318-75 754 
318-76 236 
318-77 236 
318-78 742 
318-79 742 
318-80 287 
319-89 236 
319-90 236 
319-91 743 
320-92 743 
320-93 743 
320-94 743 
320-96 744 
320-97 744 
320-98 744 
320-99 744 
321- 1 744 
321- 2 781 
321- 3 744 
321- 4 745 
322- 5 745 
322- 6 745 
322- 7 745 
322- 8 745 
322- 9 745 
322-10 249 
322-11 249 
323-12 24914 
323-13 1161 
323-14 24914 
323-15 24914 
323-16 746 
323-17 746 
323-18 746 
324-19 747 
324-20 747 
324-21 747 
324-22 747 
324-23 747 
324-24 748 
324-25 748 
324-26 748 
324-27 TAS 
324-28 749 
325-29 749 
326-30 751 
326-31 749 
326-32 749 
326-33 752 
326-34 752 
326-35 752 
326-36 752 
327-38 755 


= 
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Page Note Sec. 
327-39 755 
327-40 755 
327-41 760 
327-42 756 
327 -43 756 
327-44 756 
327-46 756 
328-47 757 
328-48 757 
328-49 757 
328-50 ous 
329-51 758 
329-52 758 
329-53 764 

~ 329-54 761 
329-55 762 
330-56 760 
330-57 760 
330-58 764 
330-59 774 
330-60 4379 
330-61 763 
330-62 763 
330-63 761 
330-64 766 
330-65 766 
331-66 766 
331-67 766 
331-68 767 
331-69 768 
331-70 768 
331-71 767 
331-72 766 
332-73 769 
332-74 769 
332-75 766 
332-76 766 
332-78 768 

i 332-79 768 
332-80 768 
332-81 768 
332-82 768 
332-85 770 
333-86 770 
333-87 770 
333-88 770 
333-89 771 
333-90 176% 
333-91 771 
333-92 771 
334-93 772 
334-94 757 
334-95 772 
334-96 7712 
334-97 772 
334-98 773 
334-99 792 
335- 1 773 
335- 2 773 
335- 3 772 
335- 4 773 
335- 5 772 
335- 7 776 
335- 8 776 
336- 9 777 
336-10 777 
336-11 774 
336-12 779 
337-13 776 
337-14 778 
387-15 778 
337-16 778 
337-17 778 
337-18 774 
337-19 V7 
337-20 7717 
337-21 775 
337-22 780 
338-23 780 
338-24 780 
338-25 780 
338-26 780. 
338-27 780 
338-28 780 
338-29 780 
338-30 780 
338-31 780 
338-32 780 
338-33 780 
338-34 781 
339-35 781 
339-36 781 
339-37 781 
339-38 781 
339-39: 782 
340-40 782 
340-41 782 
340-42 782 
340-43 783 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
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28 Cyc 43 & 44. J. 
Page Note Sec. 
341-44 783 
341-45 783 
341-46 «783 
341-47 783 
341-48 783 
341-49 783 
341-50 783 
341-51 783 
341-52 783 
341-54 784 
342-55 784 
342-56 784 
342-57 785 
342-58 785 
342-59 785 
342-60 785 
342-61 785 
343-62 785 
343-63 785 
343-64 786 
343-65 787 
343-66 787 
343-67 787 
343-69 790 
343-70 790 
343-71 790 
343-72 790 
343-73 790 
343-74 794 
343-77 793 
343-78 793 
344-79 790 
344-80 791 
344-81 791 
344-82 791 
344-83 791 
344-84 791 
344-85 792 
344-86 792 
344-87 792 
344-89 791 
345-92 792 
345-93 | 792 
345-94 792 
345-95 792 
345-96 791 
345-97 791 
345-98 793 
345-99 793 
346- 1 793 
346- 2 793 
346- 3 793 
346- 4 793 
346- 5 793 
346- 6 795 
346- 7) 795 
346- 8 795 
346- 9 795 
346-10 795 
346-11 795 
347-13 311 
347-14 320 
347-15 320 
347-16 320 
347-17 320 
347-18 320 
347-19 320 
347-20 320 
348- 2 796 
348- 3 797 
348- 4 797 
348- 5 798 
348— 6 798 
348-7 > 798 
349- 8 24914 
349-9 24914 
349-11 797 
349-12 797 
349-13 799 
349-14 796 
349-15 796 
349-16 796 
349-18 799 
350-22 799 
351-28 228 
351-29 219 
351-30 228 
351-32 745 
351-35 228 
352-41 811 
352-42 811 
352-43 811 
352-44 811 
362-45 811 
352-46 811 
352-47 819 
352-48 812 
352-49 813 
352-50 813 
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Page Note Sec. 
352-51 812 
352-52 812 
352-53 812 
353-54 812 
353-55 806 
353-56 806 
353-57 806 
353-58 812 
354-60 821 
354-61 824 
354-62 824 
354-63 824 
354-64 825 
354-65 825 
354-66 825 
354-67 254 
355-68 255 
355-69 255 
355-70 255 
355-71 255 
355-72 255 
355-74 827 
356-75" 827 
356-76 830 
356-77 830 
356-78 832 
356-79 832 
356-80 832 
356-81 832 
356-83 827 
356-84 829 
356-85 | 829 
356-86 829 
356-87 829 
357-88 829 
357-89 827 
357-90 835 
357-92 835 
357-93 -- :835 
357-94 835 
357-95 827 
357-96 830 
357-97 833 
357-98 833 
358- 1 831 
358- 2 831 
358- 3 831 
358- 4 831 
358- 5 831 
358- 6 834 
358- 7 834 
358- 8 834 
358-10 837 
358-11 838 
358-12 837 
358-13 837 
359-14 838 
359-15 837 
359-17 839 
359-19 840 
359-20 840 
359-21 841 
359-22 841 
360-23 841 
360-24 841 
360-25 848 
360-26 842 
360-27 843 
360-28 843 
360-29 844 
360-30 844 
360-31 844 
360-32 844 
360-33 844 
360-34 844 
360-35 846 
360-36 846 
360-37 846 
360-38 846 
360-39 846 
360-41 847 
360-42 847 
361-43 848 
361-44 848 
361-45 848 
361-46 849 
361-48 848 
361-49 843 
361-50 841 
361-51 850 
361-52 850 
361-53 850 
361-54 850 
361-55 850 
361-56 850 
361-57 850 
361-58 852 
361-59 852 
361-61 853 


oOo 
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Page Note Sec. 
362-64 229 
362-65 229 
362-68 311 
363-73 226 
363-74 226 
363-75 226 
363-77 230 
364-81 489 
364-83 230 
364-84 230 
364-85 230 
364-87 231 
364-88 230 
364-91 226 
364-92 216 
365-93 449 
365-94 226 
365-99 226 
365- 1 311 
365- 2 311 
365- 3 311 
365- 4 24 
365- 5 24 
366- 6 186 
366- 7 186 
366- 8 186 
366- 9 186 
366-10 286 
366-11 221 
367-12 221 
367-13 219 
367-14 219 
368-15 219 
368-16 220 
368-17 219 
368-18 15 
368-19 316 
369-20 315 
370-21 315 
370-22 315 
370-23 315 
370-27 315 
370-28 315 
370-29 315 
370-30 315 
370-31 324 
370-32 315 
370-33 231 
371-35 230 
371-36 230 
371-37 230 
371-38 230 
371-39 461 
371-40 548 
371-41 597 
371-42 230 
372-44 854 
372-45 854 
373-46 855 
373-AT 855 
373-49 857 
373-50 857 
374-51 854 
374-52 855 
374-53 856 
374-54 856 
374-55 856 
374-56 858 
374-57 861 
374-58 861 
375-59 892 
375-60 892 
375-61 312 
375-62 312 
375-63 313 
376-64 313 
376-65 312 
376-66 312 
376-67 312 
376-68 313 
376-69 862 
376-70 862 
376-71 863 
377-72 863 
377-73 863 
377-74 863 
377-75 864 
377-76 863 
377-77 864 
377-78 872 
377-79 865 
377-80 865 
377-81 865 
377-82 866 
377-83 867 
377-84 870 
378-86 802 
378-87 802 
378-88 802 


aa ll OT OOO OF 
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Page Note Sec. 
378-89 803 
378-90 801 
378-91 - 803 
378-92 803 
378-93 803 
378-94 803 
378-95 803 
378-96 803 
378-97 803 
379-98 803 
379-99 803 
379- 1 803 . 
379- 2 803 
379- 3 803 
379- 4 803 
379- 5 803 
379- 6 803 
379- 7 804 
379- 8 804 
379- 9 804 
370-10 804 
379-11 804 
379-12 804 
379-13 804 
379-14 804 
379-15 805 
380-16 805 
380-17 805 
380-19 882 
380-20 882 
380-21 885 
380-22 882 
380-23 883 
381-24 884 
381-25 885 
381-26 885 
381-27 885 
381-29 885 
381-30 885 
381-31 892 
381-32 884 
382-33 884 
382-34 881 
382-35 881 
382-36 883 
382-37 883 
382-40 886 
382-42 886 
382-43 886 
382-44 872 
383-45 878 
383-46 878 
383-47 877 
383-48 877 
383-49 315 
383-50 +315 
383-52 887 
383-53 888 
384-54 888 
384-55 888 
384-56 888 
384-57 888 
384-58 888 
384-59 887 
384-60 887 
384-61 888 
384-62 888 
384-63 896 
385-64 896 
385-65 895 
385-66 889 
385-67 889 
385-68 889 
385-69 889 
385-70 889 
385-71 890 
385-72 890 
385-73 889 
385-75 890 
385-76 312 
386-77 891 
386-78 892 
386-79 892 
386-80 892 
386-81 892 
386-82 892 
386-83 892 
387-84 892 
387-85 894 
387-86 894 
387-87 894 
387-88 894 
387-89 894 
387-91 898 
387-92 898 
387-93 898 
388-94 899 
388-95 899 
388-96 899 


OO OOS Oo 
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Page Note Sec. 
388-97 900 
388-98 - 900 
388-99 904 
388- 1 911 
388- 2 909 
388- 3 910 
388- 4 909 
389-5 916 
389- 6 916 
389- 7 911 
389- 8 911 
389- 9 913 
389-10 800 
389-11 912 
389-12 919, 
390-13 919 
390-14 903 
390-15 903 
390-16 326 
390-17 326 
390-18 326 
391-19 286 
391-20 286 
391-21 286 
391-22 221 
391-23 221 
391-24 922 
391-25 922 
391-26 922 
392-27 922 
392-28 922 
392-29 922 
392-30 922 
392-31 923 
392-32 923 
392-33 923 
392-34 841 
392-35 923 
393-36 925 
393-37 923 
393-38 923 
393-39 923 
393-41 926 
393-42 926 
394-43 933 
394-44 927 
394-45 928 
394-46 929 
394-47 929 
394-48 930 
394-49 930 
394-50 930 
394-51 930 
395-52 930 
395-53 931 
395-54 931 
395-55 931 
395-56 931 
395-57 933 
395-58 199 
395-59 939 
395-60 935 
396-62 935 
396-63 936 
396-64 936 
396-65 936 
396-66 936 
396-67 936 
396-68 936 
396-69 941 
396-70 938 
396-71 938 
396-72 938 
396-73 938 
396-74 938 
396-75 938 
396-76 323 
397-77 323 
397-78 940 
397-79 940 
397-80 940 
397-81 940 
397-82 940 
397-83 940 
397-84 940 
397-85 940 
397-86 940 
397-87 940 
397-88 943 
397-89 943 
398-90 943 
398-92 944 
398-93 944 
398-94 944 
398-95 944 
398-96 944 
398-97 944 
398-98 944 
398-99 944 


Page Note Sec. 
398- 1 944 
398-— 2 945 
398- 3 945 
398- 4 945 
398- 5 945 
399- 6 945 
399- 7 945 
399- 8 945 
399- 9 945 
399-10 945 
399-11 945 
399-14 971 
399-15 Officers 
399-16 “ 
400-17° “ 
400-18 “ 
400-19 “ 
400-20 “ 
400-21 “ 
400-22 “ 
400-23 972 
400-24 972 
400-25. 972 
400-26 972 
400-27 972 
400-30 975 
400-31 975 
400-32 976 
401-33 976 
401-34 976 
401-35 980 
401-36 980 
401-37 977 
401-38 977 
401-39 977 
401-41 981 
402-42 978 
402-43 978 
402-45 982 
402-46 982 
402-47 982 
402-48 982 
402-49 982 
403-50 982 
403-51 982 
403-52 986 
403-53 984 
403-54 984 
403-55 984 
403-56 984 
403-57 984 
404-58 984 
404-59 984 
404-60 984 
404-61 989 
404-63 992 
404-64 992 
404-65 992 
404-66 992 
404-67 992 
405-68 993 
405-69 993 
405-70 993 
405-71 993 
405-72 993 
405-73 994 
405-74 994 
405-75 995 
405-76 995 
406-77 995 
406-78 995 
406-79 995 
406-81 982 
406-82 982 
406-83 999 
406-84 999 
406-86 998 
406-87 998 
406-88 1002 
407-89 1002 
407-90 1002 
407-91 1000 
407-92 1000 
407-93 1000 
407-94 1001 
407-95 1001 
407-96 1001 
407-97 1004 
407-98 1004 
407-99 1004 
408- 1 1004 
408- 2 1005 
408- 3 1005 
408- 4 1005 
408- 5 1005 
408- 6 1006 
408- 7 1006 
409- 8 1006 
409- 9 1007 


EEE EER 
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Page Note Sec. 
409-10 1007 
409-11 1007 
409-12 1007 
409-13 1008 
409-14 1008 
410-15 1008 
410-16 1008 
410-18 1009 
410-19 1009 
410-20 1009 
410-21 1009 
410-22 1010 
410-23 1010 
410-24 1011 
411-25 1011 
411-26 1012 
411-27 1012 
411-28 1012 
411-29 1014 
411-30 1012 
411-31 1012 
411-32 1012 
411-33 1012 
412-37 1014 
412-38 1014 
412-40 1016 
412-41 1016 
412-42 1016 
412-43 1016 
412-44 1016 
412-45 1020 
412-46 1020 
412-47 1020 
413-48 1020 
413-49 1020 
413-50 1021 
413-51 1020 
413-52 1021 
413-53 1021 
413-54 1022 
413-55 1020 
413-56 1020- 
413-57 1019 
413-58 1019 
413-59 1019 
413-60 1019 
413-61 1023 
413-62 1024 
413-63 1024 
413-64 1024 
413-65 1024 
414-66 1024 
414-67 1024 
414-68- 1025 
414-69 1025 
414-70 1025 
414-71 1028 | 
414-72 1028 
414-73 1028 
414-74 1029 
414-75 1029 
414-76 1029 
414-77 1033 
414-78 1033 
415-79 1033 
415-80 1034 
415-81 1034 
415 -82 1034 
415-83 1034 
415-84 1034 
415-85 1034 
415-86 1034 
415-87 1034 
415-88 1034 
415-89 1034 
415-90 1034 
415-91 1034 
415-92 1034 
415-93, 1034 
415-94 1034 
415-95 1034 
415-96 1034 
415-97 1035 
416-98 1038 
416-99 1038 
416- 1 1088 
416- 2 1038 
416- 3 1039 
416- 4 1039 
416- 5 1039 
416-'6 1040 
416-7 1040 
416- 8 1040 
416- 9 1040 
416-10 1046 
417-11 1042 
417-12 1042 
417-13 1042 
417-14 1042 


—_—_———~_— ss" 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
417-15 1041 
417-16 1043 
417-17 1043 
417-18 1044 
417-19 1044 
417-22 1045 
417-23 1045 
417-24 1045 
417-25 1045 
418-26 1045 
418-27 1045 
418-28 1045 
418-29 1045 
418-30 1045 
418-31 1046 
418-32 1046 
418-33 1046 
418-34 1046 
418-35 1046 
419-36 1046 
419-37 1046 
419-38 1047 
419-39 1047 
419-40 1047 
419-41 1048 
419-42 1047 
419-43 1047 
419-44 1048 
419-45 7 1048 
419-46 1048 
419-47 1048 
419-45 1049 
419-49 1049 
420-50 1049 
420-51 1049 
420-52 1049 
420-53 1050 
420-54 1050 
420-55 1051 
420-56 1051 
420-57 1049 
420-58 1052 
420-59 1052 
420-60 1052 
420-61 1053 
421-62 1053 
421-63 1053 
421-64 Officers 
421-65 “ 
421-66 “ 
421-67.‘ 
421-68 “ 
429-69 “* 
422-70“ 
422-71 1053 
422-72 1053 
422-73 1053 
422-74 1053 
422-75 1053 
422-76 1053 
422-77 1053 
422-78 1053 
422-79 1053 
422-80 1053 
422-81 1053 
422-82 1055 
422-83 1055 
422-84 1055, 
422-85 1055 
423-86 1055 
423-89 1057 
423-90 1057 
423-91 1057 
423-92 1057 
423-93 1058 
423-94 1058 
423-95 1059 
424-96 1060 
424-97 1061 
424-98 1061 
424-99 1058 
424-1 1058 
424- 2 1062 
47A- 3 1062 
424-4 1014% 
425-5 1014% 

, 425- 6 1014144 

“ 495-7 1014% 
425- 8 1063 
425- 9 1063 
425-10 1064 
425-11 1064 
425-12 1064 
425-13 1064 
425-14 1063 
426-15 1063 
426-16 1066 
427-17 1066 
427-18 1066 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
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28 Cyc 43 & 44. J. 


Page Note Sec. 
427-19 1066 
427-20 1066 
427-21 1066 
427-22 1066 
427-23 1066 
427-24 1066 
427-25 1066 
427-26 1067 
427-27 1068 
427-28 1068 
428-29 1068 
428-30 1068 
428-31 1069 
428-32 1069 
428-33 1069 
429-34 1069 
429-35 1068 
429-36 1068 
429-37 1070 
429-38 1070 
429-39 1070 
429-40 1070 
429-41 1070 
429-42 1070 
429-43 1070 
429-44 1070 
429-45 1070 
429-47 1071 
430-48 1071 
430-49 1071 
430-50 1075 
430-51 1075 
430-52 1072 
430-53 1072 
430-54 1073 
430-55 1073 
430-56 1073 
430-57 1073 
430-58 1085 
431-59 1085 
431-60 1036 
431-63 1074 
431-64 1074 
431-65 1074 
431-66 1075 
431-67 1075 
431-68 1075 
431-69 1075 
432-71 1076 
432-72 1076 
432-73 1076 
432-74 1076 
432-75 1076 
432-76 1076 
432-77 1076 
432-78 1077 
432-79 1077 
432-80 1077 
432-81 1077 
432-82 1077 
433-85 1079 
433-86 1079 
433-87 1079 
433-88 1079 
433-89 1079 
433-90 1079 
433-91 1080 
433-92 1080 
434-93 1080 
434-94 1080 
434-95 1080 
434-96 1080 
485-97 1080 
435-98 1080 
435-99 1080 
435-1 1081 
436- 2 1081 
436- 3 1080 
436- 5 1082 
436- 6 1079 
436- 7 1082 
436- 8 1082 
436- 9 1082 
436-10 1082 
436-11 1082 
436-12 1082 
437-13 1083 
437-14 1083 
437-15 1083 
437-16 1083 
437-17 1083 
437-18 1085 
437-19 1084 
437-20 1086 
437-21 1086 
437-22 1084 
437-23 1087 
437-24 1092 
437-25 1093 
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Page Note Sec, 
437-26 1085 
437-27 1085 
437-28 1091 
438-29 1091 
438-30 1085 
438-31 1092 
438-32 1089 
438-33 1090 
438-34 1092 
438-35 1085 
438-36 1092 
438-37 1085 
438-38 1085 
438-39 1085 
438-40 1085 
438-41 1085 
438-42 1084 
439-43 1085 
439-44 1096 
439-45 1096 
439-46 1096 
439-47 1096 
439-48 1096 
439-49 1096 
439-50 1096 
439-51 1097 
439-52 1097 
439-53 1097 
440-54 1097 
440-55 1098 
440-56 1098 
440-57 1039 
440-58 1098 
440-59 1098 
440-60 1098 
440-61 1100 
440-62 1100 
440-63 1100 
440-64 1102 
440-65 1103 
441-66 1104 
441-67 1104 
441-68 1102 
441-69 1103 
441-70 1103 
442-71 1106 
442-72 1106 
442-73 1107 
442-74 1122 
442-75 1122 
442-76 1122 
443-77 1122 
443-78 1122 
443-79 1122 
443-80 1122 
443-81 1124 
443-82 1124 
443-83 1125 
443-84 1126 
444-85 1126 
444-87 1127 
444-88 1127 
444-89 1127 
444-90) 1127 
444-91 1127 
444-92 1127 
444-93 1127 
445-94 1127 
445-95 1127 
445-96 1127 
445-97 1127 
445-98 1127 
445-99 1127 
445-1 1127 
445- 2 1127 
445- 3 1127 
445- 4 1127 
446- 5 1128 
446— 6 1128 
“446-7 1128 
446- 8 1129 
446- 9 1129 
446-10 1129 
446-11 1129 
446-12 1129 
446-13 1129 
446-14 1129 
446-15 1129 
446-16 1129 
446-17 1129 
446-18 1129 
446-19 1129 
446-20 1129 
446-21 1129 
446-22 1129 
446-23 1129 
446-24 1129 
446-25 1130 
447-26 1130 


28 Cyc 43 & 44 C. J, 
Page Note Sec. 
447-27 11380 
» 447-28 1130 
447-29 1130 
447-30 1134 
447-31 1134 
447-32 1134 
447-33 1134 
447-34 1134 
447-35 1134 
447-36 1134 
447-37 1134 
447-38 1134 
448-39 1134 
448-40) 1134 
448-41 1134 
448-42 1134 
448-43 1135 
448-44 1135 
448-45 1135 
448-46 1135 
448-47 1136 
448-48 1136 
448-49 1136 
448-50 1136 
449-52 1138 
449-53 1138 
449-54 1138 
449-55 1138 
449-56 1138 
449-57 1139 
449-58 1139 
449-59 1139 
450-60 1139 
450-61 1139 
450-62 1140 
450-63 1140 
450-64 1140 
450-65 1140 
450-66 1143 
450-67 1144 
450-68 1144 
451-69 1144 
451-70 1142 
451-71 1145 
451-72 1146 
451-73 1146 
451-74 1146 
451-75 1146 
451-76 1147 
452-77 1147 
452-78 1147 
452-79 1148 
452-80 1148 
452-81 1148 
452-82 1149 
452-83 1149 
452-84 1150 
453-85 1150 
453-86 1150 
453-87 1150 
453-88 1151 
453-89 1151 
454-90 1152 
454-91 1152 
454-92 1152 
454-93 1153 
454-94 1154 
454-95 1154 
454-96 1155 
454-97 1155 
455-98 1156 
455-99 1156 
455- 1 1156 
455-— 2 1156 
455- 3 1156 
455- 4 1138 
455- 5 1138 
456- 6 1157 
456- 7 1157 
456- 8 1158 
456- 9 1158 
456-10 1158 
456-11 1158 
456-12 1158 
456-13 1159 
457-14 1160 
457-15 1160 
457-16 1161 
457-17 1162 
457-18 1162 
457-19 1163 
457-20 1164 
458-21 1164 
458-22 1164 
458-23 1169 
459-24 1169 
459-25 1169 
459-26 1169 
459-27 1169 


28 Cyc 43 & 44.C. J. 
Page Note Sec. 
459-28 1169 
459-29 1170 
459-30 1170 
459-31 1171 
459-32 1172 
459-33 1172 
459-34 1173 
459-35 1173 
460-36 1173 
460-37 1173 
460-38 1173 
460-39 1174 
460-40 1174 
460-41 1174 
460-42 1174 
460-43 1175 
460-44 1175 
460-45 1175 
460-46 1175 
460-47 1175 
461-48 1176 
461-49 1176 
461-50 1177 
461-51 1177 
461-52 1179 
461-53 1180 
461-54 1182 
462-55 1182 
462-56 1182 
462-57 1182 
462-58 1182 
462-59 1183 
462-60 1184 
462-61 1184 
462-62 1185 
463-63 1185 
463-65 1186 
463-66 1186 
463-67 242 
463-68 1196 
463-70 1187 
463-71 1187 
463-72 1187 
463-73 1187 
464-74 1187 
464-75 834 
464-76 1188 
464-77 1188 
464-78 1188 
464-79 744 
464-80 1189 
464-81 1189 
464-82 1189 
464-83 1189 
465-84 1190 
465-85 1190 
465-86 1189 
465-87 4458 
465-88 1012 
465-89 Estoppel 
193 

465-90 “ 193 
465-91 “ 193 
466-92 “ 193 
466-93 “ 193 
466-94 “ 193 
466-95 “ 193 
466-97 1193 
466-98 1194 
466-99 1194 
466-1 1194 
466— 2 1194 
466- 3 1198 
466— 4 1198 
466-5 1198 
466- 6 1198 
466-7 1198 
466- 8 1198 
467- 9 1198 
467-10 1198 
467-11 1198 
467-12 1198 
467-13 1196 
467-14 1196 
467-15 1196 
467-17 1199 
467-18 1200 
467-19 1200 
467-20 1200 
467-21 1200 
468-22 1200 
468-23 1198 
468-24 1201 
468-25 1201 
468-26 1201 
468-27 1201 
468-28 1201 
468-29 1201 
468-30 1202 


pene arenes 
28 Cyc 43 & 44. J. | 28 Cyc 43 & 44. J. 
Page Note Sec. | Page Note Sec. 
468-31 1202 476-32 1232 
468-32 1202 476-33 1233 
468-33 1203 476-34 1233 
468-34 1203 476-35 1233 
468-35 1204 476-36 1233 
468-36 1204 476-37 1233 
469-37 1204 477-38 1233 
469-38 1204 477-39 1233 
469-39 1204 477-40 1230 
469-40 1205 477-41 1230 
469-41 1205 477-42 1230 
469-42 1205 477-43 1230 
469-43 1205 477-44 1230 
469-44 1206 477-45 1230 
469-45 1206 477-46 1230 
469-46 1206 477-47 1230 
469-47 1206 477-48. 1230 
469-48 1206 477-49 1230 
469-49 1207 477-50 1230 
469-50 1207 477-51 1230 
469-51 1207 477-52 1230 
469-52 1208 478-53 Estoppel 
470-53 1208} 478-54 “ 
470-54 1208 478-55“ 
470-55 1209 478-56“ 
470-56 1210 478-57 1234 
470-57 1210 478-58 1236 
470-58 1211 478-59 1236 
470-59 1211 478-60 1236 
470-60 1211 478-61 1240 
470-61 1211 478-63 1240 
470-62 1212 478-64 1241 
471-63 1212 478-65 1242 
471-64 1212 479-66 1242 
471-65 1212 479-67 1242 
471-66 1212 479-68 1242 
471-67 1212 479-69 1243 
471-68 1212 479-70 1244 
471-69 1212 479-71 1244 
471-70 1213 479-72 1244 
471-71 1213 479-73 1244 
471-72 1213 480-74 1244 
471-73 1218 480-75 1244 
471-74 1218 480-76 1244 
471-75 1214 480-77 1244 
471-76 1218 480-78 1247 
471-77 1220 480-79 1247 
472-78 1216 480-80 1247 
472-79 1216 481-81 1247 
472-80 1216 481-82 1247 
472-81 1216 481-83 1248 
472-82 1219 481-84 1246 
472-84 1221 481-85 1246 
472-85 1221 481-86 1246 
472-86 1221 481-87 1246 
472-87 1221 481-88 1249 
473-88 1221 481-93 1251 
473-89 1221 482-94 1251 
473-90 1221 482-95 465 
473-91 1221 482-96 1251 
473-92 1222 482-97 1251 
473-93 1222 482-98 1255 
473-94 1222 482-99 1255 
473-95 1222 482-1 1255 
473-96 1222 482- 2 1255 
473-97 1223 482- 4 1257 
474-98 1224 482- 5 1257 
474-99 1224 483- 6 1258 
474-1 1224 483- 7 1259 
474— 2 1224 483- 8 1259 
474- 3 1224 483- 9 1259 
474- 4 1224 483-10 1259 
474- 5 1224 483-11 1259 
474- 6 1224 483-12 1259 
474-7 1224 483-13 1260 
474— 8 1224 484-14 1260 
475- 9 1226 484-17 1261 
475-10 1226 484-18 1261 
475-11 1226 484-19 1261 
475-12 1226 484-20 1261 
475-13 1226 484-21 1261 
475-14 1226 484-22 1262 
475-15 1226 485-23 1262 
475-16 1226 485-24 1262 
475-17 1226 485-25 1262 
475-18 1226 485-26 | 1263 
475-19 1226 485-27 1264 
475-20 1226 485-28 1264 
475-21 1226 485-29 1264 
475-22 1226 485-30 1264 
475-23 1226 485-31 1264 
475-24 1221 485-32 1264 
475-25 1226 485-33 1264 
475-26 1227 485-34 1265 
476-27 1231 485-35 1266 
476-28 1231 485-36 1266 
476-29 1231 485-37 1266 
476-30 1232 486-38 1266 
476-31 1232 486-39 1272 


ae eee 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
486-40 1272 
486-41 1272 
486-43 1274 
487-44 1274 
487-45 1275 
487-46 1275 
487-47 1275 
487-48 1275 
487-49 1276 
487-50 1276 
487-51 1276 
487-52 1277 
487-53 1277 
488-54 1277 
488-55 1277 
488-56 1278 
488-57 1278 
488-58 1278 
488-59 1278 
489-60 1279 
489-61 1279 
489-62 1279 
489-63 1280 
489-64 1280 
489-65 1280 
489-66 1280 
489-67 1283 
489-68 1283 
489-69 1283 
490-70 1283 
490-71 1283 
490-72 1285 
490-73 1285 
490-74 1285 
490-75 1285 
490-76 1284 
490-77 1284 
490-78 1284 
490-79 1284 
490-80 _ 1284 
490-81 1284 
490-82 1285 
491-83 1285 
491-84 1284 
491-85 1285 
491-86 1286 
491-87 1286 
491-88 1286 
491-89 1286 
491-90 1287 
491-91 1287 
491-92 1287 
491-93 1287 
491-94 1287 
491-95 1287 
491-96 1287 
491-97 1287 
491-98 1287 
491-99 1288 
492- 1 1288 
492— 2 1288 
492— 3 1288 
492-4 1289 
492— 5 1289 
492— 6 1289 
492- 7 1289 
492- 8 1290 
492- 9 1290 
492-10 1292 
492-11 1292 
492-12 1292 
492-13 1292 
492-14 1292 
498-15 1292 
493-17 1293 
493-18 1293 
493-19 1293 
493-20 1293 
493-21 1293 
493-22 1293 
493-23 1293 
493 -24 1295 
493-25 1295 
493-26 1295 
493-27 1295 
493-28 1295 
493-29 1296 
493-30 1296 
493-31 1297 
493-32 1298 
493-33 1298 
494-34 1298 
494-35 1298 
494-36 1298 
494-37 1299 
494-38 1299 
494-3 1300 
494-40 1300 
494-41 1300 


\ 
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Page Note Sec. 
494-42 1300 
494-43, 1301 
494-44 1301 
494-45 1301 
494-46 1303 
494-47 1303 
494-48 1303 
49549 1303 
495-50 1304 
495-51 1303 
495-52 1305 
495-53 1305 
495-54 1307 
495-55 1308 
495-56 1308 
495-57 1308 
495-58 1308 
496-59 1307 
496-60 1307 
496-61 1307 
496-62 1307 
496-63 1307 
496-64 1309 
496-65 1310 
496-66 1310 
496-67 1310 
496-68 1310 
496-69 1310 
496-70 1310 
496-71 1311 
496-72 1311 
496-73 1311 
496-74 1313 
496-75 1311 
496-76 1299 
496-77 1311 
497-78 1311 
497-79 1312 
497-80 1312 
497-81 1312 
497-82 1312 
497-83 1312 
497-84 1312 
497-85 1312 
497-86 1315 
497-87 1318 
497-88 1318 
498-89 1318 
498-90 1319 
498-91 1319 
498-92 1319 
498-93 1319 
498-94 1320 
498-95 1320 
498-96 1320 
498-97 1321 
498-98 1321 
498-99 1321 
499- 1 1321 
499- 2 1322 
499- 3 1322 
499- 4 1322 
499-5 1322 
499- 6 1323 
499- 7 1323 
499- 8 1323 
499- 9 1324 
499-10 1325 
500-11 1326 
500-12 1327 
500-13 1327 
500-14 1327 
501-15 1330 
501-16 1328 
501-18 1334 
501-19 1334 
501-20 1334 
501-21 1335 
502-22 1335 
502-23 1335 
502-24 1342 
503-25 1342 
503-26 1340 
503-27 1343 
503-28 1343 
503-29 1343 
503-30 1343 
503-31 1382 
503-32 1382 
503-33 1344 
503-34 1344 
504-35 1344 
504-36 1344 
504-37 1344 
504-38 1344 
504-39 1344 
504-40 1344 
504-41 1344 
504-42 1344 


Page Note Sec. 
504-44 1344 
504-45 1344 
504-46 1344 
504-48 1357 
505-49 1357 
505-50 =: 1858 
505-51 1358 
505-52 1358 
505-53 1858 
505-54 1358 
505-55 1358 
505-57 1345 
505-58 1845 
505-59 1345 
505-60 1345 
505-61 1345 
506-62 1345 
506-63 1345 
506-64 1345 
506-65 1345 
506-66 1346 
506-67 1347 
507-68 1348 
507-69 1348 
507-70 =: 1348 
507-71 1348 
507-72 1348 
507-73 1348 
507-74 1348 
507-75 1348 
507-76 1348 
507-77 1348 
507-78 1349 
507-79 1349 
507-80 1349 
508-81 1349 
508-82 1349 
508-83 1349 
508-84 1349 
508-85 1350 
508-86 1350 
508-87 1350 
508-88 1350 
508-89 1350 
508-90. 1350 
509-91 1350 
509-92 1350 
509-93 1350 
509-94 1350 
509-95 1350 
509-96 1350 
509-97 1350 
509-98 1352 
509-99 1353 
510- 1 1353 
510-2 1353 
510- 3: 1853 
510- 4 1353 
510- 5 1353 

w 510- 6 1353 
510- 7 1353 
510- 8 1353 
510- 9 1353 
510-10 1353 
‘510-11 1353 
510-12 1353 
510-13 1353 
511-14 1353 
511-15 1353 
511-16 1353 
511-17 1353 
511-18 1353 
511-19 1352 
511-20 1352 
511-21 1352 
511-22 1354 
511-23 1354 
511-24 1354 
511-25 = 1354 
512-26 1354 
512-27. 1355 
512-28 = 1355 
512-29 - 1355 
512-30 1355 
512-31 1855 
512-32 1855 
512-33 1355 
512-84 1355 
512-35. 1855 
512-36. 1355 
512-37 = 13855 
512-388 1355 
512-39 1355 
512-40 = 1384 
512-41 1384 
512-42: 1384 
513-438-1384 
513-44 1384 
513-45 =: 1384 


Page Note Sec. 
513-46 1384 
513-47 1384 
513-48 1384 
513-49 1357 
513-50 1357 
513-51 1357 
513-52 1357 
513-53 1357 
514-54 1357 | 
514-55 1357 
514-56 1357 
514-57 1357 
514-58 1357 
514-59 1356 
514-60 1356 
514-61 1356 
514-62 1356 
514-63 1356 
514-64 1356 
514-65 1356 
514-66 1356 
514-67 1356 
514-68 1356 
514-69 1356 
515-70 1356 
515-71 1356 
515-72 1356 
515-73 1356 
515-74 1359 
515-75 1359 
515-76 1359 
515-77 1359 
515-78 1360 
515-79 1360 
515-80 1361 
515-81 1361 
515-82 1361 
516-83 1361 
516-84 1361 
516-85 1361 
516-86 1362 
516-87 1362 
516-88 1362 
516-89 1361 
516-90 1362 
517-91 1364 
517-92 1364 
517-93 1364 
517-94 1364 
517-95 1364 
517-96 1365 
517-97 1365 
517-98 1365 
517-99 1365 
517- 1 1366 
518- 2 1367 
518- 3 1367 
518- 4 1367 
518- 5 Mand. 

258 
518- 6 1368 
518- 7 1368 
518- 8 1367 
518- 9 1374 
518-10 1369 
518-11 1369 
518-12 1369 
518-13 1370 
519-14 1372 
519-15 1372 
519-16 1372 
519-17 1372 
519-18 1373 
519-19 1373 
519-20 1373 
519-21 1373 
519-22 1373 
519-23 1373 
519-24 1373 
519-25 1373 
519-26 1373 
520-27. - 1378 
520-28 1373 
520-29 1375 
520-30 1375 
520-31 1375 
520-32 1358 
520-33 1358 
521-34 1374 
521-85 1374 
521-36 1374 
521-37 1374 
521-38 1374 
521-39 1374 
521-40 1374 
521-41 1374 
521-42 1374 
521-43 1374 
621-44 1374 


Page Note Sec. 
521-45 1374 
521-46 1374 
522-47 1374 
522-48 1374 
522-49 1377 
522-50 1377 
522-51 1377 
522-52 1377 
522-53 1377 
522-54 1379 
522-55 1379 
522-56 1379 
522-57 1379 
522-58 1379 
522-59 1379 
522-60 1379 
522-61 1379 
523-62 1379 
523-63 1379 
523-64 1380 
523-65 1387 
523-66 1381 
523-67 1381 
523-68 1381 
523-69 1381 
524-70 1140 
524-71 1378 | 
524-72 1382 
524-73 1382 
524-74 1382 
524-75 1382 
524-76 1383 
524-77 1383 
524-78 1383 
524-79 1383 
525-80. 1383 
525-81 1383 
525-82 1383 
525-83 1383 
525-84 1383 
525-86 1385 
525-87 1385 
525-88 1385 
525-89 1385 
525-90 1385 
525-91 1386 
525-92 1386 
525-93 1386 
526-94 1386 
526-95 1387 
526-96 1387 
526-97 1387 
526-98 1387 
526-99 1387 
526- 1 1387 
526- 2 1387 
526- 3 1387 
526- 4 1393 
526- 5 1388 
526- 6 1388 
527- 7 1388 
527- 8 1388 
527- 9 1388 
527-10 1388 
527-11 1388 
527-12 1389 
527-13 1390 
527-14 1391 
527-15 1391 
528-16 1392 
528-17 1393 
528-18 1393 
528-19 1394 
528-20 1395 
528-21 1396 
528-22 1396 
529-23 1396 
529-24 1396 
529-25 1397 
529-26 1397 
529-27 1397 
529-28 1397 
529-29 1398 
529-30 1398 
529-31 1400 
529-32 1400 
530-33 1400 
530-34 1400 
530-35 1401 
530-36 1401 
530-37 1402 
530-38 1402 
530-39 1402 
530-40 1387 
531-41 1403 
531-42 1387 
531-43 1403 
531-44 1387 
531-45 1405 


Page Note Sec. 
531-46 1405 
531-47 1405 
532-48 1422 
532-49 1422 
532-50 1412 
532-51 1425 
532-52 1410 

1425 
532-53 «1425 
532-54 1409 
532-55 1409 
532-56 1409 
532-57 1409 
533-58 1428 
538-59 1418 
533-60 1414 
533-61 1416 
5338-62 1416 
533-63 1414 
533-64 1414 
533-65 1414 
533-66 1417 
533-67. 1416 
533-68 1416 
533-69 1416 
534-70 1415 
534-71 1422 
584-72 1429 
534-73 1422 
584-74 1423 
534-75 1423 
534-76 1408 
534-77 1406 
534-78 1406 
534-79 1433 
534-80 1433 
535-81 1436 
535-82 1436 
535-83 1436 
535-84 1436 
535-85 1430 
535-86 1436 
535-87 1437 
535-88 1438 
535-89 1438 
535-90 1432 
535-91 1432 
535-92 1429 
535-93 1429 
536-94 1429 
536-95 1440 
536-96 1440 
536-97 1431 
5386-98 1431 
536-99 1431 
536-1 1439 
536-2 1439 
536-3 14389 
536-4 1439 
536-5 1444 
536-6 1444 
536-7 1441 
536-8 1441 
537-10 465 
537-12 467 
537-13 468 
537-14 468 
537-15 468 
537-16 468 
537-17 468 
537-18 473 
537-19 473 
537-20 473 
537-21 474 
537-22 474 
538-23 474 
538-24 474 
538-25 474 
538-26 474 
538-27 474. 
538-28 474 
538-29 476 
538-30 476 
538-31 476 
538-32 476 
538-33 476 
538-34 476 
538-85 476 
538-36 479 
539-37 476 
539-38 476 
539-39 476 
539-40 476 
539-41 385 
539-42 385 
539-43 385 
539-44 385 
539-45 387 
539-46 389 


Page Note Sec. 
539-47 389 
539-48 388 
539-49. 390 
540-50 390 
540-51 390 
540-52 390 
540-53 391 
540-54 391 
540-56 1445 
540-57 1445 
540-58 _ 1445 
541-59 1446 
541-60 1446 
541-61 1445 
541-62 1446 
541-63 1446 
541-64 1446 
541-66 1446 
541-72 1448 
541-73 1448 
541-74 1448 
541-75 1449 
541-76 1449 
542-77 1449 
542-78 1449 
542-79 1450 
542-80 1450 
542-81 1450 
542-82 1450 
542-83 1450 
542-84 1450 
542-85 1451 
542-86 1453 
542-87 1453 
543-88 1453 
543-89 1456 
543-90 1455 
543-91 1454 
543-92 1454 
543-93, 1455 
543-94 1455 
543-95 1456 
543-96 1458 
543-97 1457 
543-98 1457 
543-99 1457 
544- 1 1457 
544- 2 1459 
544- 3 1459 
544- 5 1464 
544- 6 1464 
544- 7 1464 
544- 9 1465 
544-10 1465 
545-11 1464 
545-12 1465 
545-13 1465 
545-14 1465 
545-15 1465 
545-16 1468 
545-17 1468 
546-18 1468 
546-19 1468 
546-20 1468 
546-21 1468 
546-22 1468 
546-23 1468 
546-24 1481 
547-25 1481 
547-26 1468 
547-27 1482 
547-28 1482 
547529 1471 
547-30 1470 
547-31 1470 
547-32 1470 
548-33 1470 
548-34 1470 
548-35 1470 
548-36 1470 
548-37 1470 
548-38 1470 
548-39 1471 
548-40 1471 
548-41 1471 
548-42 1471 
548-43 1472 
548-44 1472 
549-45 1473 
549-46 1473 
549-47 1473 
549-48 1473 
549-49 1473 
549-50 1473 
549-52 1474 
549-53 1474 
549-54 1474 
549-55 1474 
549-56 1474 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
550-57 1474 
550-58 =: 1474 
550-59 1474 
550-60 1475 
550-61 1475 
550-64 1477 
550-65 1477 
550-66 1477 
550-67 1477 
550-68 1477 
550-69 1477 
550-70 1478 
551-71 1478 
551-72 1478 
551-73 1479 
551-75 1483 
551-76 1483 
551-77 1483 
551-78 1479 
551-79 1483 
552-80 1485 
552-81 1485 
552-82 1485 
552-83 \ 1485 
552-84 1486 
553-85 1486 
553-86 1486 
553-87 1487 
553-88 1487 
553-89 1487 
553-90 1486 
553-91 1489 
553-92 1489 
553-93 1490 
553-94 1490 
553-95 1490 
554-96 1490 
554-97 1490 
554-98 1490 
554-99 1490 
554- 1 1490 
554- 2 1487 
554- 3 1475 
554- 4 1493 
554- 5 1493 
554- 6 1493 
554- 7 1493 
555- 8 1493 
555- 9 1503 
555-10 1505 
555-12 1495 
555-13 1495 
556-14 1495 
556-15 1496 
556-16 1509 
556-17 1509 
556-18 1521 
556-19 1509 
556-20 1510 
556-21 1510 
557-22 1510 
557-23 1510 
557-24 1510 
557-25 1510 
557-26 1510 
557-27 1510 
557-28 1510 
557-29 1510 
557-30 1510 
557-31 1510 
558-32 1511 
558-33 1512 
558-34 1512 
558-35 1512 
558-36 1512 
558-37 1512 
558-88 1512 
558-39 1513 
559-40 1518 
559-41 1513 
559-42 1513 
559-43 1513 
559-44 1513 
559-45 1513 
559-46 1513 
559-47 1513 
559-48 1514 
559-49 1514 
560-50 1514 
560-51 1515 
560-52 1515 
560-53 1520 
560-54 1516 
560-55 1517 
560-56 1518 
560-57 1517 
560-58 1518 
561-59 1519 
561-60 1521 


see 
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Page Note Sec. 
561-61 1521 
561-62 1621 
561-63 1521 
561-64 1521 
561-65 1521 
561-66 1521 
561-67 1522 
562-68 1522 
562-69 1522 
562-70 1522 
562-71 1522 
562-72 1522 
562-73 1523 
563-74 1523 
563-75 1523 
563-76 1525 
563-77 1525 
563-78 1524 
564-79 1524 
564-80 1525 
564-81 1524 
564-82 1524 
564-83 1525 
564-84 1526 
564-85 1526 
564-86 1526 
565-87 1526 
565-88 1527 
565-89 1527 
565-90 1527 
565-92 1528 
565-93 1528 
565-94 1528 
565-95, 1528 
565-96 1530 
565-97 1530 
565-98 1530 
566-99 1530 
566- 1 1531 
566- 2 1530 
566- 3 1531 
566- 4 1532 
566- 5 1533 
566- 6 1534 
567- 7 1534 
567- 8 1529 
567- 9 1529 
567-10 1529 
567-11 1529 
567-12 1529 
567-13 1535 
567-14 1536 
568-15 1536 
568-16 1536 
568-17 1536 
568-18 1536 
568-19 1537 
568-20 1537 
568-21 1537 
568-22 1537 
568-23 1537 
569-24 1537 
569-25 1537 
569-26 1537 
569-27 1537 
569-28 1537 
569-29 1537 
569-30 1537 
569-31 1538 
570-32 1539 
570-33 1539 
570-34 1539 
570-35 1539 
570-36 1540 
570-37 1542 
570-38 1542 
571-39 1541 
571-40 Pleading 
571-41 1541 
571-42 1541 
571-48 1542 
571-44 1541 
571-45 1542 
571-46 1543 
572-47 1543 
572-48 1544 
572-49 1544 
572-50 1547 
572-51 1545 
572-52 1546 
572-53 1548 
573-54 1548 
573-55 1549 
573-56 1549 
573-57 1549 
573-58 1549 
573-59 1549 
573-60 1549 
573-61 1550 
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Page Note Sec. 
573-62 1551 
573-63 1551 
574-64 1554 
574-65 1552 
574-66 1555 
574-67 1556 
574-68 1557 
574-69 1557 
574-70 1558 
574-71 1558 
575-72 1558 
575-73 1561 
575-74 1561 
575-75 1561 
575-76 1561 
575-77 1560 
575-78 1562 
575-79 1559 
575-80 1559 
576-81 1559 
576-82 1563 
576-83 1563 
576-84 1563 
576-85 1564 
576-86 1564 
576-87 1564 
576-88 1565 
576-89 1566 
577-90 1567 
577-91 1567 
577-92 1567 
577-93) 1567 
577-95 568 
577-96 1569 
577-97 1569 
577-98 1570 
577-99 1569 
578- 1 1569 
578- 2 1569 
578- 3 1569 
578— 4 1569 
578- 5 1569 
578- 6 1569 
578- 7 1569 
578- 8 1571 
578- 9 1571 
578-10 1571 
578-11 1571 
578-12 1572 
578-13 1573 
578-14 1573 
578-15 1573 
578-16 1574 
579-17 1574 
579-18 1574 
579-19 1575 
579-20 1575 
579-21 1576 
579-22 1576 
579-23 1576 
579-24 1577 
579-25 1579 
579-26 1580 
579-27 1580 
579-28 1580 
579-29 1580 
579-30 1581 
580-31 1581 
580-32 1581 
580-33 1581 
580-34 1581 
580-35 1581 
580-36 1585 
580-37 1585 
580-38 1585 
580-40 1586 
581-41 1586 
581-42 1586 
581-48 1586 
581-44 1588 
581-45 1589 
581-46. 1589 
581-47 1590 
581-48 1590 
581-49 1590 
581-50 1590 
581-51 1590 
581-52 1590 
581-53 1591 
581-54 1591 
582-55 1591 
582-56 1591 
582-57 1593 
582-58 1593 
582-59 1593 
582-60 1594 
582-61 1597 
§82-62 1611 
582-63 1611 
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Page Note Sec. 
582-64 1611 
582-65 1611 
582-66 1606 
582-67 1606 
583-68 1606 
583-69 1606 
583-70 1606 
583-71 1606 
583-72 1606 
583-73 1595 
583-74 1599 
583-75 1601 
583-76 1601 
583-77 1601 
583-78 ‘1601 
583-79 1601 
583-80 1600 
584-81 1600 
584-82 1600 
584-83 1600 
584-84 1600 
584-85 1600 
584-86 1600 
584-87 1600 
584-88 1600 
584-89 1608 
584-90 1608 
584-91 1608 
585-92 1608 
585-93 1608 
585-94 1603 
585-96 1613 
585-97 1613 
585-98 1613 
585-99 1645 
585- 1 1613 
585- 2 1645 
585- 3 1613 
586- 4 1613 
586- 5 1633 
586- 6 1634 
586- 7 1634 
586- 8 1633 
586- 9 1633 
586-10 1633 
586-11 1633 
586-15 1634 
586-16 1634 
586-17 1645 
586-18 1645 
587-20 1646 
587-21 1629 
587-23 1651 
587-25 1636 
587-26 1636 
588-27 1636 
588-28 1638 
588-29 1632 
588-30 1666 
588-31 1666 
588-32 1637 
588-33 1637 
588-34 1674 
588-35 1642 
588-36 1642 
588-37 1662 
589-40 1616 
589-41 1616 
589-42 1619 
589-43 1619 
589-44 1620 
589-45 1620 
590-46 1620 
590-47 1620 
590-48 . 1620 
590-49 1620 
590-50 1620 
591-51 1620 
591-52 1629 
591-53 1626 
591-54 1626 
591-55 1626 
591-56 1626 
591-57 1626 
591-58 1625 
591-59 1625 
591-60 1625 
591-61 1620 
592-62 1620 
592-63 1620 
592-64 1623 
592-65 1625 
592-66 1625 
592-67 1620 
592-68 1629 
592-69 1618 
592-70 1618 
592-71 1618 
592-72 1628 
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Page Note Sec. 
592-73 1629 
593-74 1627 
593-75 1627 
593-77 1669 
593-78 1669 
593-79 1670 
593-80 1669 
593-81 1672 
594-82 1679 
595-84 1682 
595-85 1673 
595-86 1675 
595-87 1675 
596-89 1671 
596-90 1671 
596-91 1676 
596-92 1676 
597-93 1677 
597-94 1674 
597-95 1674 
597-96 1674 
597-97 1675 
597-98 1676 
597-99 1677 
598- 1 1677 
598- 2 1677 
598- 3 1677 
598-4 1677 
598- 5 1677 
598- 6 1678 
598- 8 1678 
598- 9 1678 
598-10 1678 
598-11 1678 
599-19 1652 
599-20 1652 
599-21 1652 
599-22 1652 
599-23 Officers 
599-24 1652 
599-25 1652 
600-26 1652 
600-27 1652 
600-28 1652 
600-29 1652 
600-30 1652 
600-31 1652 
600-32 1652 
600-33 1652 
600-34 1656 
600-35 1657 
600-36 1656 
600-37 1656 
600-41 1659 
601-42 1658 
601-43 1658 
601-44 1658 
601-46 1659 
601-47 1659 
602-49 1659 
602-51 1655 
602-52 1655 
602-53 1655 
602-54 1653 
602-55 1653 
603-57 1653 
603-58 1654 
603-59 1671 
603-60 1671 
603-61 1654 
603-62 1652 
603-63 1654 
603-64 1652 
604-65 1659 
604-67 1663 
604-70 1662 
604-71 1662 
604-72 1662 
604-73 1662 
604-74 2081 
605-75 2081 
605-76 2081 
605-77 2081 
605-78 2081 
605-79 2081 
605-80 2081 
605-81 2081 
605-83 2082 
605-84 2082 
606-85 2082 
606-86 2082 
606-87 2082 
607-89 2083 
607-90 2083 
607-91 2083 
607-92 2083 
607-93 2083 
607-94 2083 
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28 Cyc 43 & 44. J. 


Page Note Sec. 
608-95 2083 
608-96 2083 
608-97 2083 
608-98 2083 
608-99 2083 
608- 1 2084 
608- 2 2084 
608- 3 2084 
609- 5 2085 
609- 6 2085 
609- 7 2086 
609- 8 2086. 
609- 9 2086 
610-10 2088 
610-11 2089 
610-12 2118 
610-13 2089 
611-14 2089 
611-15 2089 
611-20 2090 
611-21 2090 
611-22 2090 
611-23 2090 
611-25 2090 
611-26 2090 
611-27 2090 
611-28 2090 
611-29 2090 
611-30 2090 
612-31 2090 
612-32 2090 
612-33 2090 
612-34 2090 
612-35 2090 
612-36 2090 
612-37 2090 
612-38 453 
612-39 2090 
612-40 2090 
612-41 2090 
612-42 2090 
612-43 2090 
613-44 2091 
613-45 2091 
613-46 2091 
613-47 2092 
614-48 2092 
614-49 2092 
614-50 2092 
614-51 2092 
614-52 2092 
614-53 2092 
614-54 2092 
614-55 2092 
614-56 2092 
614-57 2092 
614-58 2092 
615-59 2092 
615-61 2093 
615-62 2093 
615-63 2093 
615-64 2094 
616-65 2094 
616-67 2095 
616-68 2095 
616-69 2095 
616-70 2095 
616-71 2096 
617-72 2096 
617-73 2096 
617-74 2096 
617-75 2096 
617-76 2096 
617-77 2096 
617-78 2096 
617-79 2096 
618-80 2096 
618-81 2096 
619-82 2096 
619-83 2096 
619-84 2096 
619-85 2096 
619-86 2096 
619-87 2096 
620-88 2097 
620-89 2097 
620-90 2097 
620-91 2097 
620-92 2097 
620-93 2097 
620-94 2097 
620-95 2097 
620-96 2097 
620-97 2097 
621-98 2097 
621-99 2097 
621- I 2097 
621- 2 2097 
621-3 2097 


28 Cyc 43 & 44C.J. 


Page Note Sec. 
621- 4 2097 
621- 5 2097 
621- 6 2097 
621- 7 2097 
621- 8 2097 
621- 9 2097 
621-10 2097 
621-12 2098 
622-13 2098 
622-14 2098 
622-15 2098 
622-16 2098 
622-17 2098 
622-18 2098 
622-19 2098 
622-20 2098 
623-21 2098 
623-22 2098 
623-23 2098 
623-24 2099 
623-25 2099 
623-26 2100 
623-27 2100 
623-28 2100 
623-29 2100 
624-30 2101 
624-34 2101 
624-35 2101 
624-36 2101 
624-37 2102 
624-38 2102 
624-39 2103 
624-40 2103 
625-41 2103 
625-42 2103 
625-43 2103 
625-44 2104 
625-45 2104 
625-46 2104 
626-47 2104 
626-48 2104 
626-49 2104 
626-51 2105 
626-52 2105 
626-53 2105 
626-54 2105 
626-55 2105 
627-56 2105 
627-57 2105 
627-58 2106 
627-59 2107 
627-60 2107 
627-61 2107 
627-62 2107 
627-63 2107 
627-64 2107 
627-65 2107 
627-66 2108 
628-67 2108 
628-68 2108 
628-69 2109 
628-70 2109 
628-71 2109 
628-72 2109 
628-73 2109 
628-74 2110 
628-75 2110 
628-76 2110 
628-77 2110 
629-79 2110 
629-80 2111 
629-81 2111 
629-82 2111 
629-83 2111 
630-84 2111 
630-85 2111 
630-86 2111 
630-87 2111 
630-88 2111 
630-89 2111 
630-90 2112 
6380-91 2112 
631-92 2112 
631-93 2112 
631-94 2112 
631-95 2112 
631-96 2112 
631-97 2112 
631-98 2112 
631-99 2112 
631- 1 2112 
632- 2 2112 
632- 3 2112 
632- 4 2112 
632- 5 2112 
632- 6 2114 
632- 7 2115 
632- 8 2115 
632- 9 
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Page Note Sec. 
632-10 2117 
632-11 2117 
632-12 2117 
632-14 2118 
632-15 2118 
632-16 2118 
633-17 2118 
633-18 2118 
633-19 2118 
633-20 2118 
633-21 2118 
633-22 2119 
633-23 2119 
633-24 2119 
634-27 3 
634-28 2124 
634-29 2124 
634-30 2124 
634-31 2124 
634-32 2124 
634-33 2124 
634-34 2124 
634-36 2123 
634-387 _ 2123 
634-38 Waters 
634-39 2138 
635-41 2124 
635-42 2124 
635-43 2124 
635-44 2125 
635-45 2125 
636-46 194 
636-47 =. 2128 
636-48 2129 
636-49 2129 
636-50 2486 
636-53 Waters 
636-54 s 
637-55 a 
637-56 « 
637-57 
637-58 Ss 
637-59 - 
638-60 = 
638-61 be 
638-63 2138 
638-64 2138 
638-65 2138 
‘639-67 2138 
639-68 2138 
639-69 2138 
639-70 2138 
639-71 2138 
639-72 2138 
639-73 2094 
640-77 =. 2148 
640-78 2143 
640-79 2143 
640-80 2143 
640-81 2143 
640-82 2143 
640-83 2143 
640-84 2143 
640-86 2135 
641-87 Sch. & 

Sch. Dist. 
641-90 449 
641-91 566 
641-92 566 
642-95 2141 
642-97 2139 
642-98 1620 
642- 1 2145 
642- 2 2145 
642- 6 2140 
642- 7 2140 
643- 8 2137 
643- 9 2136 
643-10 2140 
643-11 2132 
643-12 2132 
643-14 2146 
643-15 2149 
643-17 2150 
644-18 2150 
644-19 2150 

* 644-20 2151 
644-21 2151 
644-22 2148 
644-23 2148 
644-25 2147 
644-26 2146 
644-27 2146 
645-29 2146 
645-381 2152 
645-32 2152 
645-33 2152 
645-34 2152 


ero OO 
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Page Note Sec. 
646-36 2152 
646-38 2153 
647-42 2159 
647-43 2159 
647-44 2159 
647-45 2160 
647-46 2160 
647-47 —- 2160 
647-48 2161 
648-49 2161 
648-50 2162 
648-51 2162 
648-52 2162 
648-53 2163 
648-54 =. 2153 
648-55 2156 
648-56 2164 
649-57 2164 
649-58 2166 
649-59 2151 
650-60 2151 
650-62 Officers 
650-63 Trusts 
650-64 2169 
650-65 2169 
652-69 2179 
652-70 2174 
653-72 2174 
653-73 2176 
653-74 = 2177 
653-75 2177 
653-76 2177 
654-77 2180 
654-80 2150 
654-81 2168 
654-82 2168 
654-83 2168 
654-84 2168 
654-85 2168 
655-86 2168 
655-87 2168 
655-88 2127 
655-89 2127 
656-90 2127 
656-91 2127 
656-92 2127 
656-93 2127 
656-94 2127 
656-95 2127 
657-96 2127 
657-97 2127 
657-98 2127 
657-99 2127 
657- 1 2127 
657-2 2127 
657- 4 2185 
657- 5 2185 
658-6 2185 
658- 7 2185 
658- 8 2189 
658- 9 2189 
658-10 2189 
659-11 2189 
659-12 2189 
659-13 2189 
659-14 2189 
659-15 = 2190 
659-16 2190 
659-17 2193 
660-18 2193 
660-19 2193 
660-20 2192 
660-21 2192 
660-22 2192 
660-23 2192 
660-24 2188 
660-25 2188 
660-26 2187 
661-28 2196 
661-29 2196 
661-30 2196 
661-384 2258 
661-35 2258 
661-36 2200 
661-37 2200 
661-38 2202 
661-39 2202 
662-40 2202 
662-41 2202 
662-42 2206 
662-43 2205 
662-44 2206 
662-45 2206 
662-46 2153 
662-47 2195 
662-48 2203 
662-49 2202 
662-50 2211 
663-51 2209 


\ 


Page Note Sec. 
663-53 2210 
663-54 2207 
663-55 2208 — 
663-60 2209 
664-61 2209 
664-62 2209 
664-63 2209 
664-64 2209 
664-65 2215 
664-66 2215 
665-67 2215 
665-68 2215 
665-69 2215 
665-70 2218 
666-71 2218 
666-72 2217 
666-73 2217 
666-74 2217 
666-75 2183 
666-76 . 2182 
666-77 2219 
666-78 2219 
666-79 2219 
666-80 2216 
667-81 2216 
667-82 2216 
667-83 2216 
667-84 2247 
668-85 2247 
669-86 2247 
669-87 2247 
669-88 2247 
669-89 2247 
669-90 2247 
669-91 2247 
670-92 2247 
670-93 2247 
670-94 2247 
670-95. 2247 
671-1 2181 
671- 2 2181 
671- 3 2181 
671-4 2181 
672- 5 2183 
672- 6 2183 
672-7 2213 
673-8 2213 
673-9 2213 
673-10 2213 
673-11 2213 
673-13 2213 
673-14 2213 
673-15 2213 
673-16 2213 
673-17 = 2223 
673-18 2223 
674-19 2225 
674-20 2225 | 
674-21 2225 
674-22 2225 
675-23 2225 
675-24 2225 
675-25 2232 
675-27 2226 
675-28 2226 
675-29 2226 
676-30 2226 
676-33 2226 
676-35 2227 
677-36 2228 
677-37 2228 
677-38 2229 
678-39 2229 
678-40 2229 
678-42 2231 
679-43 2231 
679-44 =. 2231 
679-45 2231 
679-46 =. 2232 
679-47 2232 
679-48 2232 
680-49 2232 
680-50 2233 
680-51 2233 
680-52 2235 
680-53 2235 
681-54 2236 
681-55 2236 
681-56 2236 
681-57 2236 
681-58 2240 
681-59 2240 
681-60 2240 
681-61 2242 
681-62 2242 
681-63 2242 
682-66 2241 
682-67 2241 
682-68 2242 


CYC-CORPUS JURIS PARALLEL REFEREN CHE TABLE. 
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28 Cyc 43 & 44. J. | 28 Cyc 43 & 44C. J. 

Page Note Sec. | Page Note Sec. 
682-69 2241 690-41 2264 
682-70 2243 690-42 2264 
683-71 2243 690-43 2264 
683-72 2240 690-44 2264 
683-73 2241 690-45 2262 
683-74 2240 691-46 2262 
683-76 2239 691-47 2262 
683-77 2239 691-48 2262 
683-78 2244 691-49 2262 
683-79 2244 691-50 2262 
683-80 2244 691-54 Prisons 
683-81 2245 691-55 ra 
683-82 2245 693-66 205 
683-83 2245 693-67 201 
683-84 2246 693-69 204 
683-85 2246 693-71 219 
683-86 2246 693-72 219 
683-87 2245 693-73 218 
684-88 2245 693-74 228 
684-89 2245 693-76 Const.L. 
684-91 2248 §418 
684-92 2248 694-77 204 
684-93 2248 694-78 204 
685-94 2248 694-79 204 
685-95 2248 694-80 204 
685-96 2248 694-81 ~ 204 
685-97 2248 694-82 204 
685-98 2248 694-83 238 
685-99 2247 695-84 238 
685- 1 2247 695-85 238 
685-— 2 2247 695-86 239 
685- 3 2249 695-87 239 
685- 4 2249 696-88 239 
685- 5 2249 696-89 239 
685- 6, 2249 696-90 Const.L. 
685- 7 2249 §423 
685- 8 2249 696-91 5 
685- 9 2249 696-92 213 
685-10 2249 696-93 241 
685-11 2249 696-94 241 
685-12 2249 696-95  , 242 
686-13 2249 696-96 218 
686-14 2249 698-97 223 
686-15 2249 698-98 223 
686-17 2250 698-99 223 
686-18 2250 698- 3 223 
686-19 2250 698- 4 223 
686-20 2250 699- 5 223 
686-21 2250 700- 6 223 
686-22 2250) 700-7  — 223 
686-24 2252 700- 9 Crim.L. 
686-25 2252 §480 
686-26 2252 700-10 225 
686-27 2252 701-11 219 
686-28 543 701-12 219 
686-30 2253 701-13 219 
686-31 2253 701-14 219 
687-34 2253 701-15 220 
687-35 2253 701-16 220 
687-36 2253 702-17 220 
687-37 2253 702-18 220 
687-38 2258 702-19 220 
687- 2 2260 702-20 274 
687- 3 2261 702-21 274 
687- 4 2261 702-22 274 
687- 5 2261 703-23 274 
687. 6 2261| 703-24 274 
687- 7 2261 703-26 234 
687- 8 2261 703-27 234 
688-10 2260 703-28 234 
688-11 2260 704-29 234 
688-12 2260 704-30 234 
688-13 2260 704-31 234 
688-14 2260 704-32 234 
688-15 2260 704-33 234 
688-16 2260 704-35 246 
688-17 2260 704-36 246 
688-18 2260 705-89 206 
688-19 2260 705-40 206 
688-20 2260 705-41 206 
688-21 2260 705-42 211 
688-22 2261 705-43 211 
689-23 2261 705-45 425 
689-24 2261 705-47 , 581 
689-25 2261 705-48 581 
689-26 2261 706-49 409 
689-27 2261 706-50 492 
689-28 2261 706-51 601 
689-29 2261 706-52 432 
689-30 2261 706~54 440 
689-31 2261 706-55 338 
689-32 2261 706-56 500 
689-33 2263 706-59 585 
690-34 2263 707-60 548 
690-35 2263 707-61 Intox.L. 
690-36 2265 $70 
690-37 2265 707-62 ‘ §70 
690-39 2265 707-63 Hawkers 
690-40 2264 & P. $9 
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707-65 549 
707-67 Seamen 
707-68 Intox.L. 


§79 
707-69 “ §79 


707-70 =“ §79 
707-71 410 
707-72 187 
707-74 208 
707-75 208 
707-76 208 
708-77 208 
708-78 208 
708-79 208 
708-80 208 
708-81 208 
708-83 1740 
708-84 343 
708-85 343 
708-86 343 
708-87 343 
709-89 207 
709-90 207 
709-91 207 
709-92 207 
709-93 207 
709-94 207 
709-95 207 
709-96 446 
709-97 419 
709-98 588 
709-99 488 
710- 1 340 
710- 2 562 
710- 3 482 
710-4 562 
710- 5 488 
710- 8 207 
710-10 209 
711-11 209 
711-12 209 
711-13 533 
711-14 533 
712-15 + 545 
712-23 488 
712-24 488 
712-25 488 
712-28 425 
712-29 425 
712-30 425 
713-31 425 
713-32 425 
713-33 425 
713-34 425 
713-35 425 
713-36 425 
713-37 425 
713-39 434 
713-40 434 
713-41 434 
713-42 434 
713-43 434 
713-44 600 
713-45 349 
714-48 455 
714-49 455 
714-50 Lotteries 

§32 
714-51 350 
714-52 350 
714-53 455 
714-54 455 
714-55 . 455 
714-56 455 
714-57 455 
714-58 455 
714-59 455 
715-61 519 
715-62 520 
715-63 520 
715-64 520 
716-65 520 
716-66 520 
716-67 520 
717-68 520 
717-69 520 
717-71 571 
717-72 452 
717-73. 571 
717-74 571 
717-75 457 
718-77 519 
718-78 457 
718-79 457 
718-80. 457 
719-81 457 
719-82 457 
719-83 457 


-_-— es 
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Page Note Sec. 
720-84 Animals 
§3 

720-85 336 
720-86 336 
720-87 336 
720-88 336 
720-89 336 
720-90 336 
720-91 336 
721-94 408 
721-97 407 
722-98 407 
722-99 410 
722- 1 411 


722- 2 Licenses 
16 

722— 3 Licenses 
$17 


722- 4 408 
723- 5 408 
723- 6 408 
723= 7 408 
723-10 411 
723-11 407 
724-12 407 
724-13 539 


724-14 Ins. §36 
724-15 Hawkers 


& P. §8 
724-16 597 
724-17 553 
724-18 553 
725-19 556 
725-20 556 
725-21 451 
725-22 451 
725-23 451 
725-24 451 
725-25 451 
725-26 451 
726-27 451 | 
726-28 Tel.& T. 
726-29 584 
726-30 584 
726-31 Electr. 
§23 
726-32 442 
726-33 Gas §20 
. 726-34 410 
726-35 Ferries 
§46 
726-36 353 
726-38 461 
726-39 461 
726-40 461 
727-41 461 
727-42 461 
727-43 461 
727-44 461 
727-46 482 
727-47 482 
727-48 482 
727-50 492 
727-51 492 
727-52 492 
727-53 492 
727-54 492 
727-55 492 
728-57 579 
728-58 579 
728-59 Str.R.R. 
728-60  “ 
729-61 a 
729-62 “ 
729-63 “* 
729-64 “ 
729-65 ‘“* 
729-66 “ 
729-67 “ 
729-68 ‘ 
729-69 “ 
729-70“ 
730-71“ 
730-72 ¢ 
730-73“ 
730-74“ 
730-75“ 
739-76 =“ 
730-77“ 
730-78 9“ 
730-79 340 
731-80 340 
731-81 340 
731-83 340 
731-84 340 
731-85 578 
731-86 578 
732-88 597 
732-89 597 


28 Cyc 43 & 44 C, J. a beet 6346. J. 


Page Note Sec. 
732-90 597 
732-91 597 
732-92 597 
732-93 597 | 
732-94 597 
732-95 597 
732-96 597 
732-97 597 
732-98 597 
732-99 597 
732-1 597 
732- 2 597 
732- 3 Licenses 

16 
732- 4 597 


733- 5 Licenses 
§20 
733- 6 Licenses 


$19 
733-7 219 
733-'8 -» 221 
733-9 216 
733-10 231 
733-11 409 
733-12 407 
733-13 407 
733-14 451 
733-15 355 


733-16 Licenses 
§16 

733-17 Lotteries 
34 


733-18 539 
734-20 447 
734-21 Food ? 
734-22 
734-23“ z 
734-24 “ §7 
734-25 447 
734-26 446 
734-27 346 
734-28 346 
734-29 447 
734-30 508 
734-31 508 
734-32 508 
734-33 508 
734-34 448 
734-35 447 
734-36 Licenses 
§78 
735-37  “ §78 
735-38  “ §78 
735-39  “ §78 
735-40 “ $78 
735-41 Intox.L. 
§84 
735-43 447 
735-44 547 
736-46 357 
736-47 357 
736-48 359 
736-49 357 
737-50 357 
737-51 357 
737-52 357 
738-53 547 
738-54 419 
738-55 348 
738-56 437 
738-57 443 
739-58 357 
739-59 \ 357 
739-61 597 
739-62 572 
739-64 333 
739-65 333 
739-66 333 
739-67 333 
739-68 333 
739-69 333 
739-71 334 
739-72 334 
740-73 334 
740-74 339 
740-75 339 
740-76 339 
740-77 339 
741-78 339 
741-79 339 
741-80 339 
741-82 547 
741-83 547 
741-87 439 
741-88 440 
742-89 440 
742-90 439 
742-91 439 
742-92 441 


Page Note Sec. 
743-93 441 
743-94 440 
743-95 440 
743-96 440 
743-98 581 
743-99 « 581 
743- 1 581 
743- 2 581 
743- 3 581 
743- 4 581 
744- 5 581 
744-7 249 
744- 8 235 
744-11 229 
744-12 248 
744-13 248 
745-15 311 
745-16 311 
745-17 311 
745-19 238 
745-20 240 
745-22 258 
745-24 258 
746-25 258 
746-26 258 


747-27 Licenses 
747-28 


747-29 219 
747-30 250 
747-31 Licenses 
747-32 S 
748-34 Licenses 
§99 
748-35“ 
748-36 seine 
748-37 ° “ “ 
748-38 “ 
748-39 Sey 
748-40 he 
748-41 383 


748-42 Licenses 


748-43 
749-45“ 
749-46 
T49-47 3.“ 
750-48  “ 
750-49“ 
750-50“ 
750-51, “ 
750-52 
750-53‘ 
750-54“ 
750-55“ 
750-56 « “ 
750-57“ 
750-58 =“ 
750-59 =“ 
750-60 =“ 
750-61; 
750-62“ 
750-63 | “ 
750-64“ 
750-65“ 
751-67 250 
751-68 250 
751-69 250 
751-70 250 
751-71 250 
751-72 523 
751-73 216 
751-74 250 
752-76 520 
752-77 531 
753-78 525 
753-80 519 
753-81 523 
754-82 523 
754-84 522 
754-85 531 
754-86 531 
754-87 524 
754-88 524 
755-89 526 
755 -90 525 
755-91 522 
755-92 525 
755-93 525 
755-94 525 
755-95 525 
756-96 527 
756-97 525 
756-98 522 
756- 1 528 
757— 2 528 
757— 3 527 
757- 4 527 
757— 5 527 
757— 6 527 
757-7 527 


———_—__,_ a__, 
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758- 8 766-18 492 
758- 9 529 766-19 229 
758-10 529 766-20 488 
758-11 529 766-21 Tel. &T. 
758-12 % 529 766-22 500 
758-13 529 |) 766-23 575 
759-14 530 766-24 579 
759-15 530 766-25 597 
759-20 524 766-26 229 
759-22 273 766-27 Hawkers 
759-23 273 & P. §9 
760-24 278 766-28 564 
760-25 273 766-29 216 
760-26 280 766-30 216 
760-27 273 766-31 216 
760-28 278 766-32 230 
760-29 281 766-33 229 
760-30 284 766-34 216 
760-31 275 766-36 276 
760-32 274 766-37 276 
761-33 273 766-38 276 
761-34 543 766-39 274 
761-35 271 767-40 276 
761-37 271 767-42 276 
761-40 Gaming 767-43 276 
§25. 767-45 231 
761-41 “ 768-46 ie 
761-42 271 768-47 Food 
761-44 335 768-48 7 
761-45 335 768-49 492 
761-46 335 768-50 447 
761-47 335 768-51 Trad. 
761-48 335 Stamps 
761-49 335 768-52 231 
761-50 335 768-53 564 
762-51 335 768-54 581 
762-52 335 768-55 231 
762-53 335 768-56 231 
762-54 335 768-57 245 
762-55 335 768-58 258 
762-56 335 769-59 231 
762-57 335 769-60 231 
762-68 335 769-62 ° 272 
762-59 335 769-63 272 
762-60 335 769-64 272 
762-61 335 769-65 272 
763-63 229 769-66 272 
763-64 229 770-67 272 
764-65 229 770-68 272 
764-66 315 770-69 272 
764-67 323 770-71 272 
764-69 520 771-72 272 
764-71 597 771-73 272 
764-73 519 771-74 272 
764-74 574 771-75 272 
764-75 597 771-76 272 
764-76 564 772-77). — 272 
764-77 446 772-78 272 
764-78 507 772-79 272 
764-79 229 772-80 272 
764-80 451 772-82 215 
765-81 588 772-83 215 
765-82 574 772-84 215 
765-83 461 772-85 215 
765-84 601 773-86 215 
765-85 461 773-87 215 
765-86 463 773-88 215 
765-87 ne 773-89 215 
765-88 773-90 215 
765-89 Str. R % 773-91 215 
765-90 520 773-92 215 
765-91 207 773-93 215 
765-92 461 773-94 215 
765-93 564 773-96 316 
765-94 461 774-97 315 
765-95 339 774-98 323 
765-96 Hawkers 774-99 321 
& P. $9 774-1 Certio- 
765-97 520 rari §§ 
765-98 357 70-72 
765-99 507 774- 2 323 
765- 1 564 774- 3 320 
765- 2 579 774- 4 320 
765- 3 564 774- 5 320 
765- 4 597 774- 6 Inj. 
765-5 597 §$§415-418 
765- 6 579 775- 9 603 
765- 7 579 775-10 604 
765- 8 564 776-11 675 
765- 9 597 776-12 675 
765-10 Hawkers 776-16 360 
& P. §9 776-17 360 
765-11 463 776-18 359 
765-12 229 776-19 360 
765-13 446 777-20 360 
765-14 597 777-21 360 
765-15 579 777-23 360 
* 765-16 228 777-24 360 
766-17 457 777-25 | 360 


xXvl 
_M 
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Page Note Sec. 
777-26 360 
777-27 36u 
778-28 360 
778-29 360 
778-30 360 
778-31 360 
778-32 360 
778-33 360 
778-34 360 
778-35 Animals 
579 
778-36 ‘“* §579 
778-37“ §579 
778-38 “ §579 
778-39 “ §579 
778-40 630 
778-41 639 
779-42 632 
779-43 633 
779-45 615 
779-46 614 
779-47 614 
779-48 613 
779-49 613 
779-50 615 
779-51 619 
779-52 619 
779-53 613 
779-54 617 
780-55 613 
780-56 613 
780-57 613 
780-58 613 
780-59 616 
780-60 615 
780-61 613 


780-62 Licenses 

§105 
780-63 613 
780-64 615 
780-65 614 
780-71 602 
78Q-72 602 
781-73 602 
781-74 602 
781-75 602 
781-76 602 
781-77 602 
781-78 602 
781-79 602 
781-80 602 
781-81 602 
781-82 602 
781-83 605 
781-84 605 
781-85 606 
782-86 606 
783-87 606 
783-88 606 
784-89 607 
784-90 610 
784-91 610 
784-92 610 
784-93 609 
785-94 680. 
785-96 620 
785-97 620 
786-98 623 
786-99 620 
786- 1 620 
786— 4 623 
786- 5 623 
786- 6 623 
786- 7 623 
786- 8 623 
786- 9 623 
786-10 - 623 
786-11 623 
786-12 623 
787-13 623 
787-14 623 
787-15 623 
787-16 623 
787-17 623 
787-19 622 
787-20 621 
788-21 637 
788-24 625 
788-26 626 
788-27 626 
788-29 627 
789-30 627 
789-31 627 
789-32 628 
789-33 628 
790-34 629 
790-36 629 
790-37 629 
790-38' 635 
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790-39 
790-40 
790-41 
790-4: 

790-4 

790-44 
791-48 
791-49 
791-50 
791-51 
791-52 
791-53 
792-54 
792-55 
792-56 
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Page Note Sec. 
805-52 666 
805-53 661 
805-54 660 
805-55 660 
805-56 660 
805-57 660 
806-58 660 
806-59 660 
806-60 660 
806-61 659 
806-62 659 
806-63 641 
807-64 641 
807-65 643 
807-66 642 
807-67 642 
807-68 642 
807-69 642 
807-70 662 
807-71 666 
807-72 667 
807-73 668 
807-74 668 
808-75 663 
808-76 663 
808-77 667 
808-78 669 
808-79 669 
808-80 669 
808-81 669 
808-82 669 
808-83 670 
808-84 670. 
808-85 670 
808-86 670 
809-87 671 
809-88 671 
809-89 671 
809-90 671 
809-91 671 
809-92 671 
809-93 671 
809-94 673 
809-95 673 
809-96 673 
809-97 672 
809-98 543 
809-99 673 
809- 3 674 
810- 4 674 
810- 5 674 
810- 6 676 
810- 7 676 
810- 8 675 
810- 9 675 
810-10 675 
810-11 675 
811-12 675 
811-13 675 
811-15 Cr. L. 
811-17 677 
811-18 677 
812-19 677 
812-20 677 
812-22 679 
812-23 678° 
812-24 680 
812-25 680 
812-26 680 
812-27 681 
812-28 681 
813-29 681 
813-30 681 
813-31 681 
813-382 681 
813-33 681 
813-34 682 
813-35 683 
813-36 683 
813-37 683 
813-38 685 
813-39 687 
814-40 687 
814-41 687 
814-42 687 
814-43 687 
814-44 687 
815-45 695 
815-46 685 
815-47 687 
815-48 688 
815-49 695 
815-51 685 
815-52 685 
815-53 685 
815-54 688 
815-55 685 
816-62 685 
816-63 685 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
816-64 685 
816-65 685 
816-66 685 
817-67 279 
817-68 280 
817-69 280 
817-70 692 
817-71 281 
818-72 281 
818-73 281 
818-74 691 
818-75 691 
818-76 691 
818-77 688 
818-78 688 
819-79 688 
819-80 690 
819-81 690 
820-82 693 
820-83 693 
820-84 686 
820-85 686 
820-86 686 
820-87 687 
820-89 695 
820-90 694 
820-91 697 
820-93 735 
821-94 735 
821-95 735 
821-96 735 
821-97 738 
821-98 738 
821- 1 701 
822- 2 704 
822- 3 700 
822- 4 700 
822- 5 700 
822- 8 704 
822- 9 703 
823-10 703 
823-11 703 
823-12 703 
823-13 703 
823-14 705 
823-15 705 
823-16 706 
824-17 699 
824-18 700 
824-19 714 
824-20 702 
824-21 702 
824-22 704 
824-23 704 
824-24 704 
825-25 698 
825-28 698 
825-29 707 
825-30 709 
825-31 707 
826-32 708 
826-33 710 
826-34 710 
826-35 711 
826-36 711 
826-37 711 
826-38 711 
826-39 711 
826-40 711 
826-41 711 
827-42 711 
827-43 711 
827-44 711 
827-45 711 
827-46 711 
827-47 711 
827-51 716 
827-52 716 
827-53 717 
828-54 717 
828-55 717 
828-56 718 
828-57 716 
828-58 704 
828-59 721 
828-60 725 
828-61 725 
828-62 726 
828-63 722 
828-64 715 
829-66 728 
829-67 728 

- 829-68 731 
829-69 731 
829-70 731 
830-71 731 
830-73 730 
830-74 733 
830-75 684 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
830-78 285 
831-79 285 
831-80 285 
831-81 285 
831-82 285 
831-83 285 
832-86 3597 
832-87 3597 
832-88 3597 
833-89 3597 
833-90 3597 
833-91 3597 
833-92 3597 
833-93 3597 
833-94 3597 
833-95 3597 
833-96 3597 
833-97 3597 
833-98 3597 
833-99 3597 
833- 1 3597 
833-2 2CJ. 

p. 1151 
833- 3 2CJ. 

p. 1151 
833-4 2CJ. 

p. 1151 
8338-5 2CJ. 

p. 1151 
833- 7 3598 
833- 8 3598 
834- 9 3599 
834-10 3599 
834-12 3600 
834-13 3600 
834-14 3601 
834-15 3601 
834-16 3601 
834-17 3601 
835-18 3601 
835-19 3601 
835-20 3600 
835-22 3604 
835-23 3604 
835-24 3604 
835-25 3605 
836-26 3605 
836-27 3604 
836-28 3604 
836-29 3606 
836-31 3603 
836-32 3603 
836-33 3603 
836-35 Em. 

Domain 
837-36 3601 
837-37 3601 
837-38 3601 
837-42 3608 
838-43 3608 
838-45 3610 
838-46 3610 
838-47 3612 
838-48 3611 
838-49 3611 
838-50 3613 
838-51 3610 
838-52 3611 
838-53 3611 
839-55 3613 
839-56 3618 
839-57 3613 
839-58 3613 
839-60 2293 
839-61 2293 
839-62 2293 
839-63 2293 
839-64 2654 
839-65 2654 
839-66 2645 
839-67 2291 
839-68 2293 
840-69 2293 
840-73 3625 
840-74 3625 
840-75 3625 
840-76 3625 
840-77 3628 
841-78 3641 
841-79 3647 
841-80 3647 
841-81 3628 
841-82 3628 
841-83 3630 
841-84 3657 
841-85 3654 
841-86 3657 
841-87 3657 
842-88 3657 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
842-89 3657 
842-90 3657 
842-91 3657 
842-92 3657 
842-93 8657 
842-94 3657 
842-95 3657 
843-96 3657 
Pe Estoppel 
843- “i 
843- 3 , 3661 
843- 4 3661 
843- 5 3661 
843- 6 3661 
843- 7 3661 
843- 9 3663 
843-10 3662 
844-11 3662 
844-12 3662 
844-13 3665 
844-14 3665 
844-15 3665 
844-16 3665 
844-17 3664 
844-18 3664 
844-19 3664 
844-20 3664 
844-21 3664 
844-22 3664 
844-23 3664 
844-24 3665 
844-25 3665 
844-26 3665 
844-27 3665 
845-28 3610 
845-29 3664 
845-30 3664 
845-32 3666 
845-33 3666 
846-34 3667 
846-35 3666 
846-36 3666 
846-37 3667 
846-38 3667 
847-39 3668 
847-40 3668 
847-41 3674 
847-42 3674 
847-43 3674 
848-44 3674 
848-45 3674 
848-46 3674 
848-47 3674 
848-48 3674 
848-49 3674 
848-50 3674 
848-52 3675 
848-53 3675 
848-54 = 3675 
848-55 3675 
848-57 3679 
849-58 3678 
849-60 3682 
849-61 3680 
849-62 3680 
849-63 8687 
849-64 3687 
849-65 3680 
849-66 3684 
850-67 3684 
850-68 3684 
850-69 3680 
850-70 8680 
850-71 3691 
850-72 3686 
850-74 3688 
850-75 3682 
850-76 8680 
850-77 =. 8683 
850-78 3683 
850-79 3682 
850-80 3683 
850-82 3822 
851-83 3853 
851-84 3822 
851-85 3822 
851-87 3698 
851-88 3698 
851-89 3698 
851-90 3698 
851-91 3698 
851-92 3698 
851-94 3695 
851-95 3693 
851-96 3693 
851-97 3695 
851-98 3696 
851-99 3695 
852- 1 3695 


Page Note Sec. | Page Note Sec. 
852- 2 3695 862-21 3729 
852- 3 3695 862-23 3716 
852- 4 3695 863-24 8711 
852- 5 3695 863-25 3711 
852- 6 3695 864-26 3743 
852- 7 3695 864-27 3715 
852- 8 3695 864-28 1864 
852- 9 3695 864-29 3715 
852-10 3695 864-30 3715 
852-11 3695 864-31 3732 
852-12 3695 864-32 3732 
852-13 3695 864-33 3734 
852-14 615 864-34 3734 
852-15 3674 864-35 3734 
852-16 3699 864-36 3734 
852-17 3894 865-37 3733 
853-19 3881 865-38 3733 
853-20 Hawkers 865-39 3733 

P. §228 865-40 3733 

853-21 3701 865-41 3743 
853-22 326 865-44 3743 
853-24 3689 865-45 3742 
853-25 3689 866-46 3674 
853-26 3689 866-47 3676 
853-28 3702 866-48 3676 
853-29 3702 866-49 3741 
853-30 3702 866-51 3761 
853-31 3702 866-52 3761 
853-32 3702 866-53 3762 
853-33 3702 866-55 3764 
853-34 3702 867-56 3765 
853-35 3702 867-57 3765 
853-36 3702 868-58 3787 
853-37 3702 868-59 3786 
853-38 3702 869-60, 3788 
854-39 3702 869-61 3789 
854-40 3702 869-63 3769 
854-41 3702 869-64 3769 
854-42 3702 870-65 3769 
854-44 3703 870-66 3769 
854-45 3703 870-67 3771 
85446 3703 | 870-68 3771 
854-47 3703 870-69 4 3771 
854-48 3703 870-71 3767 
854-49 3703 870-72 3782 
855-51 3704 871-73 3782 
855-52 3704 871-74 3782 
855-53 3704 872-75 3784 
855-54 3704 872-76 3727 
855-55 3704 872-77 3727 
855-56 8705 872-78 3716 
855-57 3705 872-79 3783 
855-58 2844 872-80 3783 
855-59 3705 873-81 3790 
855-60 3706 873-82 3720 
856-61 3706 873-84 3777 
856-62 3707 873-85 3740 
856-63 3707 874-86 3738 
856-64 3707 874-89 3779 
856-65 3707 874-90 3779 
856-67 3708 875-91 3780 
856-68 3708 875-92 3779 
857-70 3709 875-93 3781 
858-72 3708 875-94 3774 
858-73 3708 876-95 3774 
858-74 8715 876-96 3773 
858-75 8715 876-97 3773 
858-76 8715 876-98 3776 
859-77 3715 876-99 3774 
859-78 3739 876- 1 3773 
859-82 3732 876- 2 3773 
859-83 8732 876- 3 3773 
859-84 3715 876- 4 3773 
859-85 38716 876- 6 3772 
859-86 3716 877- 7 3772 
859-88 3736 877- 9 3791 
859-89 3736 877-10 3791 
859-90 356 877-11 3791 
et seq. 877-12 3791 

859-91 356 877-13 3791 
et seq. 877-14 3791 

859-92 356 878-15 3791 
et seq, 878-16 3791 

859-93 356 878-17 3791 
* et seq. 878-18 3791 
860-94 3716 878-19 3791 
860-95 3667 878-20 3791 
860-96 3782 878-21 3791 
860-97 3782 878-23 3792 
860-99 3716 879-24 3792 
861- 4 3720 879-25 3793 
861- 5 3720 879-27 3796 
861-14 3729 879-28 3794 
861-15 3729 879-29 3794 
861-16 3729 879-30 3760 
862-17 3729 879-31 3787 
862-18 3730 879-32 3786 
862-19 3731 879-33 3794 
862-20 3729 880-34 3794 


28 Cyc 43 & 44 C.J. | 28 Cyc 43 & 44. J. 


OO 
28 Cyc 43 & 44. J. 


Page Note Sec. 
880-36 3794 
880-37 3760 
880-38 3794 
880-39 3797 
880-40 3797 
880-41 3797 
880-42 3797 
880-43 3794 
880-44 3797 
880-45 3811 
880-46 3811 
881-48 4560 
881-49 3811 
881-50 3811 
881-51 4587 
881-52 4587 
881-53 3811 
881-54 3811 
881-55 3811 
881-57 Estoppel 
881-58.“ 
882-59 rs 
882-60 “ 
882-61 “ 
882-62 “ 
882-63.“ 
882-64 “ 
882-65 3813 
882-66 3814 
882-67 3814 
882-68 3814 
882-69 3814 
882-70 3814 
883-71 3795 
883-72 3795 
883-73 3797 
883-74 3797 
883-75 3797 
883-76 8795 
883-78 3798 
884-79 3795 
884-80 3795 
884-81 3795 
884-82 3798 
884-83 3694 
884-84 — Rail- 

roads 
884-85 124 
885-87 3799 
885-88 3799 
885-89 3799 
885-90 3799 
885-91 3800 
885-92 3800 
/ 885-93 3800 
885-94 3800 
885-95 3800 
886-97 3801 
886-98 Str.R.R. 
886-99 “ 
886— 1 3801 
886- 2 = Rail- 
roads 
886- 3 Str.R.R. 
886- 4 3801 
886- 5 3801 
886— 6 3800 
886- 7 3799 
887- 9 3694 
887-10 3694 
887-11 3694 
887-12 3694 
887-13 3695 
888-14 3695 
888-15 3695 
888-16 3695 
888-17 3695 
888-18 3695 
888-19 3695 
888-20 3695 
888-21 3804 
888-23 Gas §15 
888-24 3802 
888-25 3802 
888-26 3802 
888-28 3803 
889-29 3803 
889-30 3803 
889-31 3803 
889-32 3805 
889-33 3805 
889-34 3805 
889-35 3805 
889-36 3805 
889-38 3806 
890-39 3718 
- 890-40 3720 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE. 


———_—--_-*+ 
28.Cyc 43 & 44 C.J. 
Page Note Sec. 
890-41 3728 
890-42 3718 
890-43 3721 
890-44 3726 
890-45 3718 
890-46 3728 
890-47 Estoppel | 
$196 
890-50 3807 
891-51 3807 
891-52 3807 
891-54 3807 
891-55 3808 
891-56 3810 
891-57 3810 
891-58 3807 
891-59 3805 
892-60 3809 
892-61 3807 
892-62 3721 
eho 3808 
892-64 3810 
892-65 3810 
892-66 3809 
892-67 3809 
892-68 3810 
893-70 3815 
893-71 3818 
893-72 3815 
893-73 3815 
893-74 3815 
893-75 3817 
893-77 3819 
893-78 3733 
893-79 3819 
893-80 3817 
894-81 3720 
894-82 3721 
894-83 3725 
894-84 3727 
894-85 3821 
894-86 3719 
894-87 3821 
894-88 3715 
894-90 3726 
894-91 3723 
894-92 3821 
* 894-93 3723 
894-94 3821 
894-95 — Rail- 
roads 
894-96 =“ 
894-97 3821 
894-98 3726 
894-99 3698 
894- 1 3821 
894- 2 3821 
894- 3 3719 
894- 4 3821 
894- 5 3821 
894- 6 3821 
895- 7 3815 
895- 8 3725 
895- 9 1793 
895-10 3733 
895-11 3821 
895-12 3821 
895-14 3818 
895-15 3818 
895-16 3816 
895-17 3816 
895-18 3839 
895-19 3839 
895-20 3839 
895-21 3839 
895-22 3815 
895-23 3839 
895-24 3815 
895-25 3817 
895-26 3840 
895-27 3815 
895-28 3839 
895-29 3824 
896-30 3840 
896-31 3840 
896-33 3834 
896-34 3834 
896-36 3822 
896-38 3823 
896-39 3823 
896-40 3823 
896-41 3823 
896-42 3823 
897-43 3825 
898-44 3825 
898-45 3825 
898-46 3825 
898-47 3825 
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Page No 
898-48 
898-50 
898-51 
898-52 
898-53 
898-54 
898-55 
898-56 
898-57 
898-59 
899-60 
899-61 
899-62 


&§ 
899-63 
899-64 
899-65 
899-66 
899-68 
899-69 
899-70 
899-71 
899-72 
900-73 
900-74 
900-75 
900-76 
900-77 
900-78 
900-79 
900-80 
900-81 
900-82 
901-83 
901-84 
901-85 
$01-86 
901-87 
901-88 
901-89 
901-90 
901-91 
902-92 
902-93 
$02-95 
903-96 
903-97 
903-98 
903-99 
903- 1 
903- 2 
903- 3 
904- 4 
904- 6 
904— 7 
904- 8 
904— 9 
904-10 
904-11 
904-12 
904-13 
904-14 
904-15 
904-16 
904-17 
904-21 
904-23 
905-24* 
905-25 
905-26 
905-27 
905-28 
905-29 
906-30 
906-32 
906-83 
906-34 
906-35 
906-36 
906-37 
906-38 
906-39 
906-40 
906-41 
906-42 
906-43 
906-45 
907-46 

907-47 
907-48 
907-49 
907-50 
907-51 
907-52 
907-53 
907-54 
907-56 
907-57 


te Sec. 
3825 
3825 
3827 
3827 
3825 
3825 
3829 
3822 
3828 
3826 
3826 
3826 
Em. 
Domain 
122-299 
3831 
3831 
3831 
3832 
3835 
3835 
3838 
3838 
3836 
3836 
3836 
3836 
3835 
3835 


— eee ees 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
907-58 3867 
907-59 3872 
908-60 3872 
908-61 3873 
908-62 3873 
908-63 3873 
908-64 3885 
908-65 3886 
909-66 3885 
909-67 3885 
909-68 3887 
909-69 3877 
909-70 3889 
909-71 3890 
. 909-72 3890 
909-73 3890 
910-74 3890 
910-76 3881 
910-77 3881 
910-78 3881 
910-79 3881 
910-80 3886 
910-81 3879 
910-82 3879 
910-83 3879 
910-84 M. Veh: |) 
§§35-43 

910-85 3882 | 
910-86 3882 
910-87 3882 

910-88 3879 |. 
910-89 3875 
910-90 3875 
910-91 3875 

911-92 3875 |: 
911-93 3876 
911-94 3876 
911-95 3876 
911-96 3876 
911-97 3894 
911-98 3894 
911-99 3894 
911- 1 3894 
911- 2 3895 
911- 3 3895 
912- 4 3895 
912- 5 3895 
912- 9 3896 
912-10 3896 
913-11 3897 
913-12 3896 
913-13 3896 
913-14 3896 
913-16 3899 
913-17 3941 
913-19 3918 
913-20 3942 
914-21 3938 
914-22 Negli- 
gence 
914-23 3929 
914-24 3930 
915-25 3917 
915-26 3924 
915-27 3917 
915-28 3917 
915-29 3924 
915-30 3924 
915-31 3945 
916-32 3947 
916-33 3947 
916-34 3947 
916-85 3947 
916-36 3947 
916-37 3947 
916-38 3947 
916-39 3947 
916-40 3947 
916-41 3947 
916-42 3947 
916-43 3947 
916-44 3947 
916-45 3947 
916-48 3948 
916-49 3948 
916-50 3948 

916-51 3949 
916-52 3948 
916-53 3950 
917-54 3949 
917-55 = 3951- 

3999 
917-56  3951- 

3999 
917-57 4002 
917-58 4002 
917-59 4002 
917-60 4000 
917-61 4000 


28 Cyc 43 & 44 C. J. 
Page Note Sec. 
917-62 4002 
917-63 4002 
917-64 4002 
917-65 233 
917-66 4001 
917-67 4001 
917-68 4001 
917-69 Em 
Domain §64 
917-70 4002 
918-71 4002 
918-72 4002 
918-73 4003 
918-74 4003 
918-75 4002 
918-76 4000 
918-77 4002 
918-78 4004 
918-79 4006 
918-80 4006. 
918-81 4006 
918-82 4006 
918-83 4006 
918-84 4006 
918-85 4006 
918-86 4000 
918-87 4007 
919-88 4007 
Em. Do- 

main §130 
919-89 4003 
919-90 4003 
919-91 4003 
919-92 4006 
919-93 4006 
919-94 4006 
919-95 4004 
919-96 4004 
919-97 4004 
919-98 4004 
919-99 4004 
919- 1 4004 
919- 2 4004 
919- 3 4004 
919- 4 4004 
919- 5 4004 
920- 6 4004 
920- 7 4004 
920- 8 4004 
920- 9 4004 
920-10 4004 
920-11 4004 
920-12 4004 
920-13 4004 
920-14 4004 
920-15 4004 
920-16 4004 
920-17 4005 
920-18 4005 
920-19 4005 
920-20 4005 
920-21 4004 
920-22 4004 
921-23 4003 
921-24 4003 
921-25 4005 
921-26 4003 
921-27 4008 
921-28 4008 
921-29 4008 
921-30 4008 
921-31 4008 
921-32 4008 
921-33 4008 
921-34 4009 
921-35 4008 
921-36 4008 
922-37 4008 
922-38 4009 
922-39 4009 
922-41 4010 
922-42 4016 
922-43 4010 
922-44 4010 
922-45 4011 
922-46 4011 
922-47 4011 
922-48 4011 
922-49 4029 
923-50 4010 
923-51 4010 
923-52 4010 
923-53 4012 
923-54 4012 
923-55 4012 
923-56 4012 
923-58 4013 
923-59 4013 
923-60 4013 


loo 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
923-61 4013 
923-62 4013 
924-63 4013 
924-64 4013 
924-65 4013 
924-66 4013 
924-67 4013 
924-68 4013 
924-69 4013 
924-70 4013 
924-71 4013 
924-72 4013 
924-74 4013 
924-75 4014 
925-76 4014 
925-77 4014 
925-78 4014 
925-80 4015 
925-81 4015 
925-82 4015 
926-83 4015 
926-84 4015 
926-85 4015 
926-86 4015 
926-87 4015 
926-88 4015 
926-89 4015 
926-90 4015 
926-91 4015 
926-92 4015 
926-93 4016 
926-94 4013 
927-95 4016 
927-96 4016 
927-97 4016 
927-98 4016 
927-99 4016 
927 -1 4016 
927- 2 4016 | 
927- 3 4016, 
928- 4 4016 
928- 5 4016 
928- 6 4016 
928- 7 4016 
928- 8 4016 
928- 9 4016 
928-10 4016 
928-11 4019 
928-12 4018 
928-13 4018 
928-14 4018 
928-15 4018. 
928-16 4016 
928-17 4016 
928-18 4016 
928-19 4016 
928-20 4016 
929-21 4016 
929-22 4016 
929-23 4016 
929-24 4016 
929-25 4016 
929-26 4016 
929-27 4016 
929-28 4016 
929-30 4020 
929-31 4020 
929-32 4020 
929-33 4020 
929-34 4013 
930-35 4020 
930-36 4021 
930-37 4021 
930-38 4021 
930-39 4021 
930-40 4021 
930-41 4021 
930-42 4021 
930-43 4021 
980-44 500 
930-45 500 
930-46 500 
930-47 500 
930-48 500 
930-49 500 
931-50 500 
931-51 507 
931-52 509 
931-53 509 
931-54 500 
931-55 500 
931-56 500 
931-57 500 
931-58 500 
931-59 507 
931-60 507 
931-61 504 
931-62 504 
931-63 504 


Xvi 
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Page Note Sec. 
932-64 504 
932-65 504 
932-66 500 
932-67 504 
932-68 507 
932-69 512 
932-70 505 
932-71 505 
932-72 505 
932-73 506 
932-74 506 
932-75 506 
932-76 506 
932-77 506 
932-78 506 
933-79 506 
933-80 506 
933-81 506 
933-82 505 
933-83 505 
933-84 505 
933785 506 
933-86 505 
933-87 505 
933-88 505 
933-89 505 
933-90 505 
933-91 506 
933-92 505 
933-93 505 
933-94 506 
933-95 506 
934-96 505 
934-97 502 
934-98 502 
934-99 502 
934-1 502 
934- 2 508 
934- 3 508 
934- 4 508 
934- 5 508 
934- 6 508 
934- 7. 508 
934- 8; 508 
935- 9 508 
935-10 508 
935-11 508 
935-12 508 
935-13 508 
935-14 508 
935-15 508 
935-16 508 
935-17 508 
935-19 4022 
936-20 4022 
936-21 4022 
936-22 4022 
936-23 4022 
936-24 4022 
936-25 4022 
936-26 4022 
936-27 4022 
936-28 4024 
936-29 4024 
936-30 4025 
937-31 4022 
937-32 4024 
937-33 4024 
937-34 4022 
937-35 4022 
937-36 4022 
937-37 4022 
937-38 4022 
937-39 4022 
937-40 4022 
937-41 4022 
937-42 4025 
937-43 4025 
937-44 4025 
937-45 4024 
937-46 4022 
937-47 4022 
938-48 4022 
938-49 4022 
938-50 4026 
938-51 4026 
938-52 4026 
938-53 4026 
938-54 4026 
938-55 4026 
938-56 4026 
938-57 4026 
939-58 4026 
939-59 4026 
939-60 4026 
939-61 4026 
939-62 4026 
939-63 4027 
939-64 4027 


Page Note Sec. 
939-65 4027 
939-66 4027 
939-68 4028 
939-69 4028 
939-70 4028 
940-71 4028 
940-72 4028 
940-73 4028 
940-74 4028 
941- 8 2268 
941-9 2268 
941-10 2268 
941-11 2269 
941-12 2269 
941-13 2290 
941-14 2281 
942-17 { 2268 
942-18 2268 
942-19 2268 
942-20 2268 
942-21 2270 
942-22 2269 
942-23 2301 
942-24 2279 
942-25 2272 
942-26 2272 
942-27 2272 
942-28 2272 
942-29 2272 
942-30 2272 
943-31 2272 
943-32 2272 
943-33 2272 
943-34 2272 
943-35 2273 
943-36 2273 
943-387. 2273 
943-38 2278 
943-39. 2278 
944-40 2278 
944-41 2278 
944-42 2274 
944-43 2274 
944-45 2267 
944-46 2267 
944-47 2267 
944-48 2267 
944-49 2267 
944-50 2267 
944-51 2267 
945-52 2267 
945-53 2267 
945-54 2267 
945-55 2275 
945-56 2275 
945-57 2275 
945-58 2275 
945-59 2275 
945-60 2275 
945-61 2279 
945-62 2280 
945-63 2281 
945-64 2280 
945-65 2280 
945-66 2280 
945-67 2280 
945-68 2279 
945-69 2279 
945-70 2279 
945-71 2280 
946-72 2279 
946-73 2279 
946-74 2281 
946-75 2281 
946-76 2281 
946-77 2281 
946-78 2281 
946-79 2282 
946-80 2284 
946-82 2285 
946-83 2285 
946-84 2284 
947-85 2286 
947-86 2286 
947-87 2284 
947-88 2284 
947-89 2285 
947-91 2289 
947-92 2289 
947-93 2287 
947-94 2289 
947-95 2283 
947-96. 2290 
947-97 2290 
947-98 2292 
948-99 2291 
948-1, 2291 
948-2 2291 
948-3 2291 


xXVH1 
OO 
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Page Note Sec. 
. 948- 4 3614 
948- 5 3614 
949- 6 3614 
949- 7 3626 
949- 8 3625 
949- 9 3620 
949-10 3651 
949-11 2297 
949-12 2297 
949-13 2297 


949-17 2297 
949-18 2297 
949-19 2299 
949-20 2300 
950-21 2300 
950-22 2300 
950-23 2300 
950-24 2300 
950-25 2300 
950-26 2333 
950-27 2301 
950-28 2301 
950-29 2301 
950-30 2301 
950-31 2301 
950-32 2304 
950-33 2304 
951-34 2304 
951-35 2305 
951-36 2306 
951-37 2305 
951-38 2305 
951-39 2305 
95140 2305 
951-41 2305 
951-42 2307 
951-43 2305 
951-44 2305 
951-45 2305 
951-46 2305 
951-47 2305 
951-48 2308 
951-49 2309 
951-50 2309 
952-51 2309 
952-52 2309 
952-53 2309 
952-54 2311 
952-55 2309 
952-56 2310 
952-57 2310 
953-58 2313 
953-59 2318 
953-60 2318 
953-61 2319 
953-62 2319 
953-63 2318 
953-64 2318 
953-65 2318 
953-66 2318 
953-67 2318 
953-68 2318 
953-69 500 
953-70 504 
953-71 2322 
953-72 2322 
953-73 2322 
953-74 2322 
954-75 2323 
954-76 2322 
954-77 2325 
954-78 2325 
954-79 2326 
954-80 2325 
954-81 2326 
954-82 2330 
954-83 2325 
954-84 2325 
954-85 2325 
954-86 2326 
954-87 2330 
954-88 2325 
955-89 2331 
955-90 2331 
955-91 2331 
955-92 2331 
955-93 2331 
955-94 2331 
955-95 2333 
955-96 2333 
955-97 2337 
955-98 2335 
955-99 2335 
955- 1 2335 
955-2 2335 
955- 3 2385 
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Page Note Sec. 
955- 4 2335 
955- 5 2335 
956- 6 2335 
956- 7 2335 
956- 8 2335 
956- 9 2335 
956-10 2335 
956-11 2335 
956-12 2336 
956-13 2341 
956-14 2340 
956-15 2339 
957-16 2337 
957-17 2338 
957-18 2338 
957-19 2342 
957-20 2342 
958-21 2343 
958-22 2342 
958-23 2343 
958-24 2343 
958-25 2346 
958-26 2345 
958-27 2349 
958-28 2349 
958-29 2349 
959-30 2349 
959-31 2349 
959-32 2349 
959-33 2350 
959-34 2351 
959-35 2349 
959-36 2350 
960-37 2350 
960-38 2350 
960-39 2350 
960-40 2350 
960-41 2350 
960-42 2350 
960-43 2350 
960-44 2350 
960-45 2350 
960-46 2351 
961-47 2351 
961-48 2351 
961-49 2351 
961-50 2351 
961-51 2352 
961-52 2352 
961-53 2353 
961-56 2354 
962-57 2354 
962-58 2355 
962-59 235514 
962-60 235514 
962-61 2355% 
962-62 235514 
962-63 235514 
963-64 235514 
963-65 235514 
963-67 2355 
963-68 2355 
963-69 235514 
963-70 2354 
963-71 2354 
963-72 2356 
963-73 2356 
964-74 2356 
964-75 2357 
964-76 2357 
964-77 2357 
964-78 2358 
964-79 2359 
964-80 2358 
965-81 2358 
965-83 2361 
965-84 2362 
965-85 2362 
965-86 2362 
965-87 2362 
965-88 2364 
965-89 2365 
965-90 2365 
966-91 2365 
966-92 2365 
966-93 2365 
966-95 2367 
966-96 2367 
966-97 2376 
966-98 2368 
966-99 2368 
966- 1 2371 
967- 2 2371 
967- 3 2371 
967- 4 2371 
967- 5 2372 
967-6 2372 
967-7 2373 
967- 8 2374 
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Page Note Sec. 
967- 9 2375 
967-10 2375 
968-11 2375 
968-12 2375 
968-13 2375 
968-14 2375 
968-15 2375 
968-16 2376 
968-17 2375 
968-18 2375 
968-19 2375 
1968-20 2375 
968-21 2375 
969-22 2375 
969-23 2375 
969-24 2375 
969-25 2375 
969-26 2379 
969-27 2379 
969-28 2381 
969-29 2381 
969-30 2381 
969-31 2381 
969-32 2380 
969-34 2382 
970-35 2382 
970-36 2382 
970-37 2382 
970-38 . 2382 
970-39 2382 
970-41 2382 
970-42 2382 
970-43 2383 
970-44 2383 
971-45 =: 2383 
971-46 2383 
971-47 2384 
971-48 2384 
971-49 2384 
971-50 2385 
971-51 2385 
971-52 2385 
971-53 2386 
971-54 2386 
971-55 2386 
972-56 2386 
972-57 2386 
972-58 2386 
972-59 2386 
972-60 2386 
972-61 2386 
972-62 2386 
972-63 2387 
972-64 2387 
973-65 2387 
973-66 2387 
973-67 2387 
973-68 2387 
973-69 2387 
973-70 = 2387 
973-71 2387 
973-72 2387 
973-73 2387 
973-74 2387 
973-75 2387 
973-76 2387 
973-77 2387 
974-78 2387 
974-80 2386 
974-82 2393 
974-83 2393 
974-84 2394 
974-85 2394 
974-86 2394 
974-87 2388 
974-88 2388 
974-90 2398 
975-91 2393 
975-92 2393 
975-93 2393 
975-94 2393 
975-95 2396 
975-96 2392 
975-97 2390 
975-98 2390 
975-99 2392 
976- 1 2392 
976- 2 2391 
976- 4 2392 
976- 5 2390 
976- 6 2390 
976- 7 2397 
976- 8 2398 
976- 9 2397 
976-10 2392 
976-11 2391 
976-12 2391 
976-13 2391 
976-14 2391 


28 Cyc 43 & 44. J, 


Page Note Sec. 
977-15 2391 
977-16 2391 
977-17 2391 
977-18 2395 
977-19 2391 
977-20 2895 
977-21 2392 
977-22 2395 
977-23 2395 
977-24 2388 
977-25 2393 
977-26 2393 
977-27 2395 
977-28 2395 
977-29 2399 
977-30 2399 
978-31 2398 
978-32 2400 

1, 978-33 2403 
978-34 2401 
978-37 2402 
979-38 2402 
979-40 2407 
979-41 2407 
979-42 2407 
979-43 2407 
980-44 2407 
980-45 2407 
980-46 2407 
980-47 2407 
980-48 2407 
980-49 2407 
980-50 2407 
981-51 2407 
981-54 2407 
981-55 2407 
981-56 2410 
981-57 2407 
981-58 2410 
981-59 2410 
981-60 2411 
981-61 2410 
982-62 2407 
982-63 2411 
982-64 2411 
982-65 2411 
982-66 2411 
982-67 2411 
982-68 2411 
982-69 2411 
982-70 2411 
982-71 2408 
982-72 2408 
982-73 2408 
982-74 2408 
982-75 2408 
982-76 2408 
982-77 2408 
983-78 2409 
983-79 2409 
983-80 2409 
983-81 2409 
983-82 2409 
983-83 2413 
983-84 2414 
983-85 2412 
983-86 2412 
983-87 2412 
983-89 2413 
983-90 2413 
983-91 2413 
984-92 2413 
984-93 2413 
984-94 2413 
984-95 2413 
984-96 2413 
984-97 2413 
984-98 2413 
984-99 2414 
984- 1 2414 
984- 2 2411 
984- 3 2411 
984- 4 2414 
984-5 2413 
984-6 2415 
984- 7 2415 
984- 8 2415 
984-10 2429 
985-11 2429 
985-12 2429 
985-13 2429 
985-14 2429 
985-15 2429 
985-16 2429 
985-17 2429 
985-18 2430 
985-20 2430 
985-21 2429 
986-22 2431 


28 Cyc43 & 44. J. | 28 Cyc 43 & 44. J, 


Page Note Sec. 
986-23 2431 
986-24 2481 
986-25 2481 
986-26 2431 
986-27 2431 
986-28 2431 
986-29 2421 
987-30 2421 
987-31 2421 

~ 987-32 2421 
987-33 2421 
987-34 2421 
987-35 2423 
987-36 2423 
988-37 2423 
988-38 2423 
988-39 2423 
988-40 2423 
988-41 2427 
988-43 2431 
988-44 2431 
988-45 2431 
988-46 2431 
988-47 2431 
988-48 2431 
989-49 2431 
989-50 2431 
989-51 2431 
989-52 2431 
989-53 2431 
989-54 2431 
989-55 2429 
989-56 2429 
989-57 2429 
989-58 2416 
989-59 2417 
989-60 2417 
990-61 2416 
990-62 2417 
990-63 2417 
990-64 2417 
990-65 2417 
990-66 2419 
990-67 2419 
990-68 2418 
990-69 2418 
990-70 2418 
990-71 2419 
991-73 2420 
991-74 2420 
991-75 2420 
991-76 2416 
991-77 2420 
991-78 2432 
991-79 2432 
991-80 2432 
991-81 2432 
991-82 2434 
991-83 2432 
991-84 2436 
992-85 2436 
992-88 2436 
992-89 2335 
992-90 2335 
992-91 2335 
992-92 2335 
992-93 2335 
992-94 2487 
992-95 2437 
993-96 2437 
993-97 2487 
993-98 2437 
993-99 2487 
993- 1 2437 
993- 2 2437 
993- 3 2437 
993- 4 2437 
994~ 5 2487 
994— 6 2437 
994- 7 2437 
994~ 8 2487 
994- 9 2487 
994-10 2487 
994-11 2437 
994-12 2451 
994-13 2451 
994-14 2451 
994-15 2452 
994-17 2452 
995-18 2452 
995-20 2452 
995-22 2452 
995-23 2452 
995-24 2452 
995-25 2452 
995-26 * 2452 
995-27 2452 
996-28 2452 
996-29 2452 


ey 
Page Note Sec. 
996-30 2452 
996-31 2452 
996-32 2455 
996-33 2455 
996-34 2455 
996-35 2455 
996-36 2454 
996-37 2454 
997-38 2453 
997-39 2453 
997-41 2456 
997-42 2456 
997-43 2456 
997-44 2456 
997-45 2438 
997-46 2438 
998-48 2438 
998-49 2438 
998-50 2438 
998-51 2438 
998-52 2438 
998-54 2439 
999-55 2439 
999-56 2439 
999-57 2439 
999-58 2439 
999-59 2439 
999-60 244214 
999-61 2441 
999-62 2441 
999-63 2441 
1000-64 2441 
1000-65 2441 
1000-66 2441 
1000-67 2441 
1000-68 2441 
1000-69 2441 
1000-70 244214 
1000-71 244214 
1000-72 244214 
1001-73 244214 
1001-74 244214 
1001-75 244214 
1001-76 244214 
1001-77 244214 
1001-78 2442% 
1001-79 2442% 
1001-80 244214 
1001-81 244214 
1001-82 244214 
1001-83 244214 
1001-84 244214 
1001-85 244214 
1001-86 244214 
1002-87 244214 
1002-88 .244214 
1002-89 244216 
1002-90 244214 
1002-91 244246 
1002-92 244214 
1002-93 244214 
1002-94 244214 
1002-95 24421 
1002-96 244214 
1002-97 244216 
1002-98 2443 
1002-99 2443 
1003- 1 2443 
1003- 2% 2443 
1003- 3 2443 
1003- 4 2443 
1003= 5 2443 
1003- 6 2442 
1004- 7 2442 
1004- 8 2442 
1004- 9 2442 
1004-10 2442 
1004-11 2443 
1004-12 2442 
1004-13 2442 
1004-14 2443 
1004-15 243814 
1005-16 243814 
1005-17 248814 
1005-18 2444 
1005-19 2444 
1005-20 2444 
1005-21 2448 
1005-22 2448 
1005-23 2448 
1005-24 2448 
1005-25 2448 
1005-26 2444 
1005-27 2448 
1005-28 2448 
1006-35 2445 
1006-36 2449 
1006-37 2449 
1006-38 2449 | 


{i  —— 
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Page Note Sec. | Page Note Sec. 
1006-39 2449 | 1014-45 2471 
1006-40 2449 | 1014-46 2471 
1006-41. 2449 | 1014-47 2471 
1006-42 2449 | 1014-48 2471 
1006-43 2449 | 1015-49 2471 
1006-44 2449 | 1015-50 2471 
1006-45 2449 | 1015-51 2471 
1007-46 2449 | 1015-52 2463 
1007-47 2449] 1015-53 2465 
1007-48 2449] 1015-54 2464 
1007-49 2449 | 1015-55 2464 
1007-50 2449 | 1015-56 2464 
1007-51 2450 | 1015-57 2464 
1007-52 ©2450 | 1015-58 2465 
1007-53 2458 | 1016-59 2465 
1007-54 2458 | 1016-60 2465 
1007-55 2458 | 1016-61 2472 
1007-56 2458 | 1016-62 2472 
1007-57 2459 | 1016-63 2472 
1007-58 2457 | 1016-64 2472 
1008-59 2457 | 1017-65 2472 
1008-60 2457 | 1017-66 2466 
1008-61 2457 | 1017-67 2466 
1008-62 2458} 1017-68 2466 
1008-63 2457] 1017-69 2466 
1008-64 244314 | 1017-70 2466 
1008-66 244314] 1017-71 2466 
1008-67 244314 | 1018-72 2467 
1009-68 244314 | 1018-73 2467 
1009-69 244314 | 1018-74 2467 
1009-70 244314 | 1018-75 2467 
1009-71 244314 | 1018-76 2467 
1009-72 244314 | 1018-77 2467 
1009-73 244314 | 1018-78 2467 
1009-74 244314 | 1018-79 2467 
1009-75 244316 | 1018-80 2467 
1009-76 244314 | 1018-81 2467 
1009-77 244314 | 1018-83 2470 
1009-78 2440 | 1018-84 2467 
1009-79 2440 | 1018-85 2481 
1009-80 2440} 1018-87 2475 
1009-81 2440] 1019-88 2475 
1009-82 2440] 1019-89 2475 
1010-84 2437 | 1019-90 2475 
1010-85 2437 | 1019-91 2475 
1010-86 2437 | 1019-92 2475 
1010-87 2437} 1019-93 2475 
1010-88  2437-| 1019-94 2475 
1010-90 2452 } 1020-95 2475 
1010-91 2452] 1020-96 2475 
1010-92 2452 | 1020-97 2475 
1010-94 2459} 1020-98 2475 
1010-95 2459 | 1020-99 ~— 2475 
1010-96 2459] 1020-1 2475 
1010-97 2459] 1020-2 2479 
1010-98 2459] 1020-3 2475 
1010-99 2459] 1020-4 2475 
1010-1 2459 | 1020-5 2475 
1010-3 2461} 1020-6 2475 
1011-4 2461] 1020-7 . 2475 
1011-5 ©2461 | 1020-8 2475 
1011- 6 2461} 1020-9 2477 
1011-7 2461 | 1021-10 2475 
1011- 8 2462} 1021-11. 2475 
1011- 9 * 2460} 1021-12 2478 
1011-10 2460 | 1021-13 2477 
1011-11 2460} 1021-14 2477 
1011-12 2460 | 1021-16 — 2480 
1011-13 2460 | 1021-17 2480 
1011-14 2460 | 1021-18 2480 
1012-15 2426 | 1022-19 2480 
1012-16 2426 | 1022-20 480 
1012-17 2426 | 1022-21 2480 
1012-18 2426 | 1022-22 2473 
1012-19 2426 | 1022-23 2473 
1012-20 2427} 1022-24 2473 
1012-21 2498 | 1022-25 2473 
1012-22 242614 | 1029-26 2473 
1013-23. 2426 | 1022-27 2479 
1013-24 2427] 1023-28 2479 
1013-25 - 2462 | 1023-29 2472 
1013-26 2462 | 1023-30 2472 
1013-27 2421 | 1023-31 2474 
1013-28 2421 | 1023-32 2473. 
1013-29 2421 | 1023-33 2479 
1013-30 2421 | 1023-34 2484 
1013-31 2423 | 1023-35 2484 
1013-32 2422 | 1024-36 2486 
1013-34 2472 | 1024-37 2487 
1013-35 2470 | 1024-38 2489 
1014-36 2470] 1024-39 2487 
1014-37 2470} 1024-40 2487 
1014-38 2471 | 1024-41 2487 
1014-39 2471 | 1024-42 2487 
1014-40 2471 | 1024-43 2487 
1014-41 2471 | 1024-44 2487 
1014-42 2471 | 1024-45 2487. 
1014-43. 2471 | 1025-47 2485 
1014-44 =. 2471 | 1025-48 


SEER onan 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1025-49 2518 
1025-50 2518 
1025-51 2490 
1025-52 2490 
1026-53 © -:2490 
1026-54 2491 
1026-55 =. 2491 
1026-56 = -.24911 
1026-57. 2491 
1026-58 2491 
1026-59 ©2491 
1026-60 2490 
1026-61 : 2496 
1027-62 2496 
1027-63 2497 
1027-64 2497 
1027-65 2499 
1027-66 2499 
1027-67 2501 
1027-68 2501 
1028-69 2501 
1028-71 2499 
1028-72 2501 
1028-73 2500 
1028-74 2500 
1028-75 2500 
1029-76 2500 
1029-77 2500 
1029-78 2500 
1029-79 2500 
1029-80 2500 
1029-81 2499 
1029-82 2503 
1029-83 2503 
1029-84 2503 
1029-85 2503 
1029-86 2503 
1029-87 2503 
1029-88 . 2506 
1029-89 2503 
1029-90 2506 
1029-91 2503 
1029-92 2503 
1030-94 2504 
1030-95 2504 
1030-96 2504 
1030-97 2504 
1030-98 2504 
1030-99 2504 
1030-1 2504 
1030-2 2508 
1030- 3 2507 
1030-4 2507 
1030-5 2507 
1030- 6 2507 
1030-7 2507 
1030-8 2507 
1031-9 2511 
1031-11 2507 
1031-13 2510 
1031-14 2510 
1031-15 2510 
1031-16 2511 
1031-17 2511 
1031-18 2511 
1032-19 2511 
1032-20 2511 
4032-21 2511 
1032-22 2513 
1032-23 2513 
1032-24 2515 
1032-25 2515 
1032-26 2523 
1032-27 2515 
1032-28 2515 
1032-29 2506 
1032-30 2502 
1032-31 2502 
1032-32 2502 
1032-33 2502 
1032-34 ©2515 

1033-35 2505 

1033-36 ©. 2505 

1033-37 2505 
1033-38 2505 
1033-39 2505 
~ 1033-40 2505 

1033-42 2516 

1033-43 2517 
~ 1033-44 ©2517 
~ 1033-45 2517 
4033-46 —-2515 
1038-47. 2515 
1034-49 2530 
1034-50  —- 2530 
1034-51 2530 

1034-52 2530 

1034-53 2530 


aes ee 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


ee 
28 Cyc 43 & 44 C.J. 


Page Note Sec. 
1034-55 2487 
1034-56 2487 
1034-57 2530 
1034-58 2530 
1034-59 2487 
1034-60 2487 
1034-62 2488 
1034-64 2530 
1035-66 213 
1035-67 238 
1035-68 2581 
1035-69 2532 
1035-70 2532 
1035-71 2532 
1035-73 2532 
1035-75 2526 
1035-76 2526 
1035-77 2526 
1035-78 2526 
1035-79 2526 
1036-80 2526 
1036-81 2529 
1036-82 2529 
1036-83 2529 
1036-85 2526 
1036-86 2526 
1036-88 2520 
1036-89 2520 
1036-90 2520 
1036-91 2520 
1037-92 2520 
1037-93 2520 
1037-94 2520 
1037-95 2520 
1037-96 2520 
1037-97 2520 
1037-98 2521 
1037-99 2559 
1037- 2522 
1037- 2521 
1037- 2520 
1037- 2523 
1037- 5 2523 
1037- 2521 
1037- 7 2559 
1037- 8 2523 
1037- 9 2527 
1037-10 2527 
1038-11 2527 
1038-12 2559 
1038-13 2527 
1038-14 2527 
1038-15 2527 
1038-16 2597 
1039-17 2519 
1039-18 2519 
1039-19 2519 
1039-20 2519 
1039-21 2519 
1039-22 2519 
1039-23 2519 
1039-24 2520 
1039-25 2488 
1039-26 2488 
1039-27 2559 
1039-28 2488 
1039-29 2488 
1039-31 2533 
1040-32 2533 
1040-33 2533 
1040-34 2533 
1040-35 2533 
1040-36 2533 
1040-37 2583 
1040-38 2533 
1040-39 2533 
1040-40 2533 
1040-41 2535 
1040-42 2559 
1040-43 2535 
1040-44 2535 
1040-45 2540 
1040-46 2540 
1040-47 2540 
1040-48 2540 
1041-49 2542 
1041-50 2548 
1041-51 2541 
1041-52 2534 
1041-53 2537 
1041-54 2549 
1041-55 2537 
1041-56 2536 
1041-57 2549 
1041-58 2549 
1041-59 2549 
1041-60 2585 
1041-61 2536 
1041-62 2545 


MUNICIPAL CORPORATIONS—Continued 


> - —_ cocaine 
28 Cyc 43 & 44.5. | 28 Cyc 43 &44C. J. | 28 Cyc 43 & 440.5. 
Page Note Sec. | Page NoteSec. | Page Note Sec. 
1042-63 2545 1052-79 2579 1062-87 Mand. 
1042-64 2545 | 1052-81 2579 §441 
1042-65 2545 1052-82 2579 1062-88 2619 
1042-66 2545 | 1052-83 2587 | 1063-89 2619 
1042-67 2545 1052-84 2587 1063-90 2630 
1042-68 2550 | 1052-85 2587 | 1063-91 2619 
1042-69 2554] 1053-86 2587 1063-92 2619 
1042-70 2554 | 1053-87 2590 1063-94 2620 
1042-71 2554 | 1053-88 2590 1063-95 2620 
1042-72 2554 1053-89 2590 1063-96 2620 
1042-73 2544 | 1053-90 2590 | 1063-97 2620 
1043-74 2554 | 1053-91 2590 | 1063-98 2620 
1043-75 2549 | 1053-92 2590 1063-99 2621 
1043-76 ©2559 | 1053-93 2590 | 1064-1 2622 
1043-77 199 1053-94 2588 1064- 2 2622 
1043-78 2559 | 1053-95 2591 1064-.3 2622 
1044-79 2559 1054-96 2588 1064- 4 2625 
1044-80 2559 | 1054-97 2588 1064-5 2621 
1044-81 2488 | 1054-98 2588 1064- 6 2624 
1044-82 2488 1054-99 2588 1064- 7 2624 
1044-84 2560 | 1054-1 2588 1064— 8 2626 
1044-85 2560 | 1054- 2 2582 1065- 9 2629 
1044-86 2561 2583 1065-13 2631 
1044-87 2560 1054- 3 2619 1065-14 2631 
1044-88 2560 | 1054-5 2579 1066-16 2631 
1044-90 2561 1054- 6 2573 1066-20 2632 
1044-91 2561 1054- 7 2579 1066-21 2636 
1045-92 2561 1054- 8 2586 1066-22 2635 
45-93 2561 1054- 9 2586 1066-23 2636 
045-94 2561 1055-10 2586 1066-24 2636 
1045-95 2485 1055-11 2586 1067-26 2638 
1045-96 2561 1055-12 2578 1067-28 2637 
1045-98 2562 1055-13 2583 1067-29 2637 
1045-99 2562 1055-14 2583 1067-30 2637 
1045- 1 2562 | 1055-15 2583 1067-31 2637 
1045- 2 2562 1055-16 2582 1067-32 2638 
1045- 4 2563 | 1055-18 2602 1067-33 2638 
1045- 5 2563 1055-19 2599 1068-34 2638 
1045- 6 2563 1055-20 2599 1068-35 2638 
1046- 9 2563 | 1055-21 2599 | 1068-36 2638 
1046-11 2587 1055-22 2599 1068-37 2638 
1046-12 2587 | 1056-23 2599 1068-38 2639 
1046-13 2575 | 1056-24 2502 1068-42 2640 
1046-14 2600 | 1056-25 2599 | 1068-43 2640 
1046-15 2601 1056-27 2598 1069-44 2640 
1047-17 2564 | 1056-28 2598 1069-45 2641 
1047-18 2566 | 1056-29 2598 1069-46 2641 
1047-19 2564 | 1057-34 2605 1069-47 2641 
1047-20 2569 | 1057-35 2605 1069-48 2642 
1047-21 2564 | 1057-36 2605 1069-49 2642 
1047-22 2564 1057-37 2605 1069-51 2720 
1047-23 2564 1057-38 2605 1069-52 2692 
1047-25 2570 1058-39 2605 1069-53 2645 
1047-26 2570 | 1058-40 2605 1070-54 2645 
1048-27 2570 | 1058-41 2608 1070-55 2645 
1048-28 2670 | 1058-42 2575 | 1070-56 2646 
1048-30 2572 | 1058-43 2575 | 1071-57 2646 
1048-31 2572 1058-44 2575 1071-58 2647 
1048-32 2572 1058-45 2575 1071-59 2647 
1048-33 2572 1058-46 2592 1071-60 2647 
1048-34 2572 1058-47 2575 1071-61 2648 
1048-35 ° 2572 |, 1059-49 2606 1072-64 2651 
1048-36 2572 | 1059-50 2607 1072-65 2654 
1048-38 2574 | 1059-51 2608 1072-67 2656 
1048-39 2574 | 1059-52 2608 1072-68 2657 
1048-40 2574 | 1059-53 2609 1072-69 2651 
1049-41 2619 | 1059-54 2608 1072-70 2651 
1049-42 2619 1059-55 2608 1072-71 2661 
1049-43 2582 1059-56 2608 1073-72 2661 
1049-44 2586 | 1060-57 2609 1073-73 2662 
1049-45 2586 | 1060-58 2609 1073-74 2644 
1049-46 2582 1060-59 2609 1073-75 2644 
1049-47 2579 1060-60 2609 1073-76 2661 
1049-48 2581 1060-61 2609 1073-77 Em 
1049--49 2581 1060-62 2576 Domain §156 
1049-50 2581 1060-63 2576 1073-78 2665 
1049-51 2581 1060-64 2576 1073-79 2665 
1049-52 2581 1060-65 2600 1073-80 2665 
1049-53 2581 1060-67 2577 1074-81 2665 
1049-54 2584 | 1061-68 2577 | 1074-83 | Em. 
1049-55 2584 | 1061-69 2577 Domain §152 
1049-56 2585 1061-70 2609 1074-84 2666 
1049-57 2585 | 1061-71 2609 1074-85 2666 
1050-58 2585 | 1061-73 2594 | 1074-86 2655 
1050-59 2585 | 1061-74 2594 | 1074-87 2666 
1050-60 2585 | 1061-75 2594 | 1074-88 2655 
1050-61 2584 | 1061-76 2594 | 1074-90 1889 
1050-62 2584 | 1061-77 2594 | 1074-91 2667 
1050-63 2595 | 1061-78 2594 1074-92 2667 
1050-64 2600 | 1061-79 2594 1074-93 2668 
1051-65 2602 1061-80 2594 1074-94 2668 
1051-66 2602 | 1061-81 2612 | 1074-95 2669 
1051-67 2600 | 1061-82 2614 | 1075-96 2669 
1051-68 2600 | 1062-83 2616 | 1075-97 2669 
1081-69 2600 2617 | 1075-98 2669 
1051-70 2600 | 1062-84 2618 | 1075-99 2669 
1052-74 2600 | 1062-85 2618 | 1076-1 2669 
1052-76 2602 | 1062-86 2613 | 1076- 2 2675 
2602 1076- 3 2675 


1052-78 


—— OOOO 
28 Cyc 43 & 44. J. 
Page Note Sec. 
1076- 4 2669 
1076- 5 2669 
1076- 7 2674 
1076- 9 2671 
1076-10 2671 
1076-11 2671 
1076-12 2672 
1077-13 2672 
1077-14 2672 
1077-16 2676 
1077-17 —-.2676 
1077-19 523 
1077-20 2676 
1077-21 2677 
1077-22 2677 
1077-23 2678 
1078-24 2678 
1078-25 2651 
1078-26 2680 
1078-27 2680 
1078-28 2681 
1078-29 2681 
1078-30 1731 
1078-31 Em 
Domain 

1078-32 2682 
1078-33 2682 
1079-34 2682 
1079-35 2683 
1079-36 2682 
1079-37 2682 
1079-38 2682 
1079-40 — 2685 
1079-41 2685 
1079-42 2778 
1079-43 2685 
1079-44 1731 
1079-45 1731 
1079-46 2070 
1079-47 2070 
1079-48 2686 
1080-49 2686 
1080-50 2686 
1080-51 2686 
1080-52 2686 
1080-53 2686 
1080-54 2686 
1080-55 2687 
1081-56 2687 
1081-57 2687 
1081-58 2687 
1081-59 2687 
1081--60 2687 
1081-61 2687 
1081-62 2687 
1081-63 2688 
1081-64 2689 
1081-65 2689 
1081-66 2689 
1082+67 2690 
1082-68 2691 
1082-69 2691 
1082-70 2691 
1082-71 2692 
1082-72 2692 
1082-73 2692 
1082-74 2692 
1083-76 2692 
1083-77 2692 
1083-78 2694 
1083-79 2694 
1083-81 2695 
1083-83 2696 
1084-84 2696 
1084-85 2696 
1084-86 2698 
1084-87 2698 
1084-88 2698 
1084-90 2699 
1084-91 2700 
1085~92 2700 
1085-93 2701 
1085-94 2703 
1085-95 2708 
1085-96 2703 
1085-97 2704 
1085-98 2704 
1085-99 2704 
1085- 1 2633 
1085- 2 2705 
1085- 3 2605 
1085- 4 2605 
1085- 5 2705 
1085- 6 2705 
1086- 8 2706 
1086- 9 2706 
1086-10 2706 
1086-11 2706 
1086-12 2706 


XIX 

28 Cyc 43 &44C.J. | 28 Cyc 43 & 440. J. 
Page Note Sec. | Page Note Sec. 
1086-13 2708 | 1095-27 2762 
1086-14 2710 | 1095-28 2755 
1086-15 © 2710} 1095-29 2756 
1086-16 2710 | 1095-31 2774 
1086-17 2710 | 1095-32 2777 
1087-18 2710 | 1095-33 Em. 
1087-20 2711 Domain §287 
1087-21 2711 | 1095-34 2775 
1087-22 2711 | 1095-36 2782 
1087-23 2711 1095-37 2782 
1087-24 2711 1096-38 2782 
1087-25 2712 | 1096-39 2775 
1087-26 2712} 1096-40 2775 
1087-27 2710 } 1096-41 2775 
1087-28 2710 1096-42 2781 
1088-29 2713 1096-43 2781 
1088-30 2713 1096-44 2781 
1088-31 2713 1096-45 2781 
1088-32 2714 1096-46 2781 
1088-34 2715 1096-47 2781 
1088-35 2715 1096-49 2780 
1088-36 2715 1096-50 2781 
1088-37 2715 | 1096-52 2784 
1088-38 2715 | 1097-55 2784 
1088-39 2716 | 1097-56 2784 
1088-41 2716 | 1097-57 2785 
1088-42 2716} 1097-60 2783 
1088-43 2716 | 1097-61 2784 
1088-44 2716 | 1098-62 2784 
1089-45 2716 | 1098-63 2786 
1089-46 2716 | 1098-64 2789 
1089-47 ‘ 2761 1098-65 2790- 
1089-48 2761} 1098-66 2790 
1089-49 2761 1098-67 2790 
1089-50 2475 | 1098-69 2788 
1089-51 2475 | 1098-70 2788 
1089-52 2475 | 1099-71 2788 
1089-53 2475 1099-73 2787 
1089-54 2719 1099-74 2787 
1089-55 2719 | 1099-75 2787 
1090-57 2721 1099-76 2792 
1090-58 2721} 1100-77 2792 
1090-59 2721 | 1100-78 2792 
1090-60 2721 1100-79 2792 
1090-61 2631 1100-80 2794 
1090-62 2631 1100-81 2795 
1090-66 2719} 1100-82 2795 
1090 -67 2719 | 1100-83 2795 
1090-68 2719 | 1100-84 2795 
1090-69 - 2726] 1100-87 2796 
1090-70 © 2727} 1100-88 2797 
1091-71 2727 1101-89 2797 
1091-72 2726 | 1101-90 2799 
1091-73 2728 | 1101-91 2800 
1091-74 2726 | 1101-92 2800 
1091-75 2723 | 1101-93 2801 
1091-76 2723 1101-94 2801 
1091-77 2725 | 1101-95 2801 
1091-78 2725 | 1101-97 2802 
1091-79 2725 | 1101-98 2802 
1091-80 2725 | 1101-99 2802 
1091-81 2725 1101- 1 2802 
1091-82 2740 | 1101- 2 2802 
1091-83 2740 | 1101- 4 2803 
1091-84 2740 | 1102- 5 2803 
1091-85 2740 | 1102- 6 2803 
1091-86 2740] 1102- 7 2807 
1091-87 2740 | 1102- 8 2807 
1091-88 2729 | 1102-9 2806 
1092-89 2729 | 1102-10 2807 
1092-90 2730 | 1102-11 2808 
1092-91 2729 | 1102-12 2809 
1092-92 2729 | 1102-13 2812 
1092-94 2748 | 1102-14 2809 
1092-95 2748 | 1102-15 2822 
1093-96 2749 1103-16 2821 
1093-97 2739 | 1103-18 2812 
1093-98  2748°) 1103-19 2812 
1093-99 2748 | 1103-20 2812 
1093- 1 2748 | 1103-21 2812 
1098- 2 2751 1103-22 2812 
1093- 3 2751 | 1103-23 2935 
1098- 4 2751 | 1104-24 2935 
1093- 5 2751 | 1104-25 2817 
1098- 6 2751 | 1104-26 2816 
1093- 7 2751 | 1104-27 2816 
1093- 8 2741 | 1104-28 2819 
1093- 9 2744 | 1104-29 2819 
109310 2751 | 1104-30 2819 
1093-11 2751 | 1105-33 2821 
1093-12 2753 | 1105-34 2820 
1093-13 2753 1105-35 2820 
1093-14 2762 | 1105-36 2820 
1094-17 2734 | 1105-37 2820 
1094-18 2725 |. 1106-38 2822 
1094-22 2754 | 1106-39 2823 
1094-23 2754 | 1106-40 2825 
1095-24 2752 | 1106-41 2825 
1095-25 2770 | 1106-48 2827 


eae ce 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1106-44 2826 
1106-45 2824 
1106-46 2827 
1106-47 2827 
1107-48 2829 
1107-49 2829 
1107-50 2829 
1107-51 2831 
1107-52 2831 
1107-53 2830 
1107-54 2830 
1107-55 3002 
1107-58 2831 
1107-59 2831 
1108-60 2831 
1108-61 2832 
1108-62 2832 
1108-63 2832 
1108-64 2832 
1108-65 2832 
1108-66 2834 
1108-67 2834 
1108-68 2834 
1108-69 2834 
1108-71 2838 
1108-72 2838 
1109-73 2836 
1109-74 2836 
1109-75 2836 
1109-76 2836 
1109-77 2840 
1109-78 2841 
1109-79 2842 
1109-80 2840 
1109-82 2841 
1109-85 2841 
1109-87 2841 
1110-88 2841 
1110-91 2843 
1110-92 2844 
1110-93 2844 
1110-94 2844 
1110-96 2845 
1110-97 2845 
1110-98 2845 
1110-99 2846 
1110- 1 2918 
1111- 2 2847 
1111-3 2847 
lll1- 5 2849 
1111- 6 2849 
1111- 7 2849 
1111- 8 2849 
1111- 9 2853 
1111-10 2850 
1111-11 2850 
1112-12 2850 
1113-17 2850 
1113-18 2850. 
1113-20 2857 
1113-21 2857 
1113-22 2859 
1113-23 2859 
1113-24 2860 
1113-25 2860 
1113-26 2860 
1113-27 2861 
1113-28 2861 
1114-29 2861 
1114-31 2861 
1114-32 2861 
1114-35 2864 
1114-37 2861 
1115-38 2865 
1115-39 2865 
1115-40 2867 
1115-41 2867 
1115-42 2867 
1115-43 2869 
1115-44 2869 
1115-45 2869 
1115-46 2871 
1116-47 2871 
1116-48 2873 
1116-49 =. 2878 
1116-50 2878 
1116-51 2873 
1116-52 2873 
1116-53 2874 
1116-54 2874 
1116-55 2874 
1116-56 2875 
1116-57 2876 
1116-58 2876 
1116-59 2878 
1117-60 2878 
1117-61 2878 
1117-64 2881 
1117-65 2882 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—_ TO 
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Page Note Sec. 
1117-66 2882 
1118-67 2882 
1118-68 2884 
1118-69 2881 
1118-70 2883 
1118-71 2883 
1118-72 2883 
1118-73 2883 
1118-75 2883 
1118-76 2883 
1118-78 2887 
1118-79 2888 
1119-80 2888 
1119-82 2890 
1119-83 2890 
1119-84 2889 
1119-85 2889 
1120-88 2889 
1120-89 2889 
1120-90 2889 
1120-91 2889 
1120-92 2889 
1120-93 2892 
1120-95 2894 
1120-96 2894 
1120-97 2894 
1121-98 2896 
1121-99 2894 
1121- 1 2894 
1121- 2 2898 
1121; 3 2898 
1121- 4 2898 
1121- 5 2898 
1121- 6 2899 
112i- 7 2900 
1121- 8 2900 
1122- 9 2900 
1122-10 2916 
1122-11 2916 
1122-12 2936 
1122-13 2935 
1122-15 2987 
1122-16 2937 
1122-17 2937 
1122-18 2937 
1123-29 2917 
1123-30 2917 
1124-31 2917 
1124-32 2917 
1124-33 2917 
1124-34 2979 
1124-35 2917 
1124-36 2917 
1124-37 2942 
1124-38 2942 
1124-39 2917 
1124-40 2847 
1124-41 2940 
1125-42 2940 
1125-43 2942 
1125-44 2942 
1125-45 2847 
1125-47 2918 
1125-48 2921 
1125-49 2918 
1125-50 2918 
1125-51 2918 
1125-52 2919 
1125-53 9922 
1125-54 2921 
1125-55 2922 
1125-56 2918 
1125-57 2918 

2921 

2925 
1126-58 2925 
1126-59 2989 
1126-60 2926 
1126-61 2926 
1126-62 2926 
1126-63 2926 
1126-64 2926 
1126-65 2926 
1126-66 2940 
1126-67 2926 
1126-68 2926 
1127-69 2926 
1127-70 , 2927 
1127-71 2927 
1127-72 2928 
1127-73 2929 
1127-74 2861 
1127-75 2931 
1127-76 2931 
1128-77 2931 
1128-78 2930 

2977 
1128-79 2932 
1128-80 2978 


MUNICIPAL CORPORATIONS—Continued 


28 Cyc 43 & 44 C.J. 


28 Cyc 43 & 44 C. J. 


Page Note Sec. | Page Note Sec. 


1128-81 2978 


1128-82 2978 
1128-83 2979 
1128-84 2979 
1129-86 2980 
1129-87 2980 
1129-88 2981 
1129-89 3145 
1129-90 2982 
1129-91 2983 
1129-92 2983 
1129-93 2983 
1129-94 2986 
1129-95 2988 
1129-96 2988 
1130-97 2981 
1130-98 2981 
1130-99 2982 
1130- 1 2981 
1130- 2 2989 
1130- 3 2990 
1130- 4 2990 
1130- 5 2992 
1130- 6 2990 
1130- 7 2991 
1130- 8 2992 
1130- 9 2991 
1130-10 2995 
1131-11 2995 
1131-12 2995 
1131-13 2903 
1131-14 2904 
1131-15 2904 
1131-16 2904 
1131-17 2905 
1131-18 2915 
1132-19 2907 
1132-20 2907 
1132-21 2907 
1132-22 2908 
1132-23 2908 
1132-24 2910 
1132-25 2979 
1132-26 2909 
1132-27 2913 
1133-28 2883 

2914 
1133-29 2914 
1133-30 3001 
1133-31 3001 
1133-32 2996 
1133-33 2996 
1133-34 2998 
1133-35 2997 
1134-36 2997 
1134-37 2998 
1134-38 2997 
1134-39 2997 
1134-40 3001 
1134-41 3001 
1134-42 3001 
1134-44 3003 
1135-45 3003 
1135-46 3006 
1135-47 3005 
1135-48 3005 
1135-49 3003 
1135-50 3004 
1135-51 3007 
1135-52 3008 
1135-53 3001 
1136-54 3007 
1136-55 3001 
1136-56 3008 
1136-57 3008 
1136-58 3006 
1136-59 3006 
1136-60 3006 
1136-61 8003 
1136-62 3003 
1136-63 » 3003 
1136-64 3009 
1136-65 3009 
1136-66 3010 
1136-67 3010 
1136-68 3010 
1136-69 3009 
1137-70 3014 
1137-71 3014 
1137-72 3014 
1137-73 3015 
1137-74 3019 
1137-75 3019 
1137-76 3015 
1137-77 3016 
1137-78 3017 
1137-79 3017 
1138-80 3002 
1138-81 3002 


1138-82 3002 
1138-83 3002 
1138-84 3002 
1138-85 3002 
1138-86 3002 
1138-87 3021 
1138-88 3021 
1139-89 3021 
1139-90 3021 
1139-91 3021 
1139-92 3022 
1139-93 3022 
1139-94 3023 
1139-95 3024 
1139-96 3024 
1140-97 3024 
1140-98 3027 
1140-99 3029 
1140- 1 3042 
1140- 2 3028 
1140- 3 3029 

3030 
1140- 4 3029 
1140- 5 3029 
1140- 6 3030 
1141- 7 3029 
1141- 8 3029 
1141- 9 3029 
1141-10 3029 
1141-11 2967 
1141-12 2967 
1141-13 3030 
1141-14 3034 
1141-15 3043 
1141-16 3043 
1141-17 3043 
1141-18 3034 
1142-19 3042 
1142-20 3034 
1142-21 3034 
1142-22 3044 
1142-23- 3044 
1142-24 3044 
1142-25 3045 
1142-26 3045 
1142-27 3035 
1143-28 3035 
1143-29 3035 
1143 -30 3037 
1143-31 3038 
1143-32 3038 
1143-33 3038 
1143-34 3038 
1143-35 3038 
1143-36 3038 
1143-37 3038 
1143-38 3039 
1143-39 3039 
1143-40 3039 
1143-41 3039 
1144-42 3039 
1144-43 3041 
1144-44 3041 
1144-45 3041 
1144-46 3046 
1144-47 3045 
1144-48, 3044 
1144-49 3046 
1144-50 3048 
1144-51 3048 
1144-52 3144 
1144-53 3048 
1144-54 3048 
1145-55 3049 
1145-56 3049 
1145-57 2774 
1145-58 3049 
1145-59 8050 
1145-60 3051 
1146-61 3051 
1146-62 3052 
1146-63 3055 
1146-64 = 3055 
1146-65 3055 
1146 -66 3055 
1147-67 3055 
1147-68 3054 
1147-69 3054 
1147-70 3055 
1147-71 3052 
1147-72 3055 
1147-73 3056 
1147-74 3057 
1147-75 3057 
1147-76 3059 
1147-77 3059 
1147-78 3062 
1148-79 3058 


28 Cyc 43 & 44.0. J 


Page Note Sec. 
1148-80 3058 
1148-81 3058 
1148-82 3059 
1148-83 3060 
1148-84 3060 
1148-85 3061 
1148-86 3061 
1148-87 3061 
1148-88 3060 
1148-89 3063 
1149-90 3063 
1149-91 3063 
1149-92 3063 
1149 -93 3054 
1149-94 3054 
1149-95 3054 
1149-96 3054 
1149-97 3064 
1149-98 3065 
1149-99 3066 
1149- 1 3066 
1149- 2 3066 
1150- 4 3066 
1150- 5 3067 
1150- 6 3067 
1150- 7 3067 
1150- 8 3067 
1150- 9 3067 
1150-10 3067 
1150-11 3067 
1150-12 3068 
1150-13 3068 

' 1150-14 3068 
1151-15 3069 
1151-16 3069 

1151-17 3070 
1151-18 3070 
1151-19 3070 
1151-20 3070 
1151-21 3070 
1151-22 3070 
1151-23 3070 
1151-24 3070 
1152-25Taxation 
1152-26. “ 
1152-27 3071 
1152-28 3071 
1152-29 3072 
1152-30 3071 
1152-31 3074 
1152-32 3071 
1152-33 3071 
1152-35 3074 
1153-36 3076 
1153-37 3078 
1153-38 3079 
1153-39 3077 
1153-40 3077 
1153-41 3076 
1153-42 3081 
1153-43 3083 
1153-44 3082 
1153-45 3088 
1153-46 3087 
1154-47 3087 
1154-48 3090 
1154-49 3090 
1154-50 3091 
1154-51 3088 
1154-52 3090 
1154-53 3089 
1154-54 3089 
1154-55 3092 
1154-56 3092 
1155-57 3093 
1155-58 3093 
1155-59 3094 
1155-60 3095 
1155-61 8095 
1155-62 . 3095. 
1155-63 8095 
1155-64 3090 
1155-65 3095 
1155-66 3106 
1155-67 3105 
1156-68 8105 
1156-69 3104 
1156-70 2847 
1156-71 3105 
1156-72 3072 
1156-73 3107 
1156-74 3107 
1156-75 3104 
1156-76 3108 
1156-77 3109 
1157-78 3109 
1157-79 3109 
1157-80 3109 
1157-81 3110 


—_—_—— 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1157-82 3110 
1157-83 3111 
1157-84 3111 
1157-85 3111 
1157-86 3113 
{157-87 3114 
1158-88 3114 
1158-89 3113 
1158-90 3052 
1158-91 3116 
1159-92 3116 
1159-93 3116 
1159-94 3123 
1159-95 3123 
1159-96 3119 
1159-97 3119 

+ 1159-98 3112 
1160-99 3124 
1160- 1 3128 
1160- 2 3128 
1160- 3 3120 
1160- 4 3120 
1161- 5 3096 
1161- 6 3096 
1161- 7 3096 
1161- 8 3101 
1161- 9 3101 
1161-10 3102 
1161-11 3102 
1161-12 3102 
1161-13 3119 
1161-14 3105 
1161-15 2979 
1161-16 3105 
1162-17 3105 
1162-18 3095 
1162-19 3095 
1162-20 3130 
1162-21 3130 
1162-22 3130 
1162-23 3131 
1163-24 3131 
1163-25 3131 
1163-26 3131 
1163-27 3131 
1163-28 3133 
1163-29 3133 
1163-30 3418 
1163-31 3418 
1163-32 3420 
1163-33 3420 
1163-34 3421 
1163-35 3134 
1164-36 3134 
1164-37 3135 
1164-38 3135 
1164-39 3135 
1164-40 3135 
1164-41 3137 
1165-42 3006 
1165-43 3134 
1165-44 3134 
1165-45 3134 
1165-46 3134 
1165-47 3138 
1165-48 3138 
1166-49 3138 
1166-50 3138 


1166-51 3139 


1166-52 3139 
1166-53 3140 
1166-54 3140 
1166-55 3140 
1166-56 3141 
1166-57 3142 
1166-58 3142 
1167-59 3143 
1167-60 3143 
1167-61 3144 
1167-62 3145 
© 1167-63 3145 
1168-64 3145 
1168-65 2993 
1168-66 2993 
1168-67 2993 
1168-68 3147 
1168-69 3147 
1168-70 3148 
1168-71 3148 
1168-72 3148 
1168-73 3149 
1169-74 3150 
1169-75 3150 
1169-76 3150 
1169-77 3151 
1169-78 3152 
1169-79 3154 
1169-80 3155 
1170-81 3155 


28 Cyc 43. & 44 C. J. 


Page Note Sec. 
1170-82 3155 
1170-83 3155 
1170-84 3155 
1170-85 3155 
1170-86 3155 
1170-87 3157 
1170-88 3157 
1170-89 3158 
1171-90 3158 
1171-91 3158 
1171-92 3158 
1171-93 3158 
1171-94 3158 
1171-95 3158 
1171-96 3160 
1171-97 3160 
1172-98 3159 
1172-99 3169 
1172-1 3167 
1172- 2 3162 
1173- 3 3162 
1173- 4 3162 
1173- 5 3164 
1173- 6 3163 
1173- 7 3164 
1173-8 3161 

3163 

1173- 9 3161 

‘ 3163 
1174-10 3164 
1174-11 3165 
1174-12 3165 
1174-13 3176 
1174-14 3179 
1175-15 3181 
1175-16 3181 
1175-17 3174 
1175-18 3174 
1175-19 3180 
1175-20 3178 
1175-21 3182 
1175-22 3223 
1175-23 3182 
1175-24 3182 
1175-25 3182 
1175-26 3182 
1175-27 3183 
1175-28 3183 
1176-29 3183 
1176-30 3185 
1176-31 3187 
1176-32 3188 
1176-33 3190 
1176-34 3188 
1176-35 3188 
1177-36 3188 
1177-37 3188 
1177-38 3189 
1177-39 3189 
1177-40 3189 
1177-41 3191 
1177-42 3191 
1177-43 3191 
1177-44 3191 
1177-45 3184 
1177-46 3184 
1177-47 3192 
1178-48 3192 
1178-49 3193 
1178-50 3198 
1178-51 3194 
1178-52 3194 
1179-53 3194 
1179-54 3200 
1179-55 3195 
1179-56 3200 
1179-57 3201 
1179-58 3203 
1179-59 3203 
1180-60 3203 
1180-61 3204 
1180-62 3204 
1180-63 3205 

3208 

1180-64 3209 
1180-65 3209 
ree 3209 
1180-67 3211 
1180-68 3211 
1180-69 3211 
1181-70 3211 
1181-71 3216 
1181-72 3216 
1181-73 3216 
1181-74 3216 
1181-75 3216 
1181-76 3217 
1181-77 3217 
1181-78 3219 


—_~:--- 
28 Cyc43 & 44 C. J. 
Page Note Sec. 
1181-79 3219 
1181-80 3219 
1182-81 3218 
1182-82 3218 
1182-83 3218 
1182-84 3218 
1182-85 3218 
1182-86 3218 
1182-87 3220 
1182-88 _ 3220 
1182-89 3244 
1182-90 3247 
1182-91 3257 
1182-92 3256 
1183-93 3256 
1183-94 3260 
1183-95 3264 
1183-96 3264 
1183-97 » 3221 
1183-98 3221 
1183- 1 3239 
1183- 2 3232 
1183- 3 3235 
1183- 4 3235 
1183- 5 3240 
1183-6 3240 
1183- 7 3265 
1183- 8 3267 
1184- 9 3280 
1184-10 3271 
1184-11 3271 
1184-12 3271 
1184-13 3273 
1184-14 3280 
1184-15 3277 
1184-16 3287 
1184-17 3287 
1184-18 3288 
1185-19 3288 
1185-20 3288 
1185-21 3292 
1185-23 3290 
1185-24 3291 
1186-25 3291 
1186-26 3314 
1186-27 3296 
1186-28 3299 
1186-29 3301 
1187-30 3302 
1187-31 3309 
1187-32 3309 
1187-33 3309 
1187-34 3309 
1187-35 3310 
1187-36. 3313 
1188-37. 3302: 
1188-38 3311 
1188-39 3311 
1188-40 3311 
1188-41 3311 
1188-42 3314 
1188-43 3315 
1188-44 3315 
1188-45 3317 
1188-46 3317 
1188-47 3317 
1188-49 3319 
1189-50 3321 
1189-51 3323 
1189-52 3324 
1189-53 3324 
1189-54 3325 
1189-55 3325 
1189-57 3327 
1190-58 3330 
1190-59 3332 
1190-60 3332 
1190-61 3332 
1190-62 3332 
1190-63 3332 
1190-64 3332 
1190-65 3332 
1190-66 3332 
1190-67 3332 
1190-68 3332 
1190-69 3332 
1190-70 3332 
1191-72 3334 
1191-73 3334 


1191-78 3336 
1191-79 3336 
1192-80 3345 
1192-81 3345 
1192-82 3339 
1192-83 3349 


} 


pee 
28 Cyc 43 & 44C. J. 
Page Note Sec. 
1192-84 3350 
1192-85 3341 
1192-86 3345 
1192-87 3350 
1192-88 3359 
1193-89 3359 
1193-90 3355 
1193-91 3355 
1193-92 3355 
1193-94 3375 
1193-95 3375 
1193-96 3375 
1193-97 . 3386 
1193-98 3386 
1193-99 3382 
1194- 1 3385 
1194- 2 3383 
1194- 3 3382 
1194- 4 3385 
1194- 5 3385 
1194- 6 3368 
1194-7- = 3368 
1194- 8 3368 
1194- 9 3365 
1195-10 3360 
1195-11 3370 
1195-12 3362 
1195-13 3388 
1195-14 3388 
1195-15 3388 
1195-16 3388 
1195-17 3388 
1196-18 3388 
1196-19 3388 
1196-20 3388 
1196-21 3388 
1196-22 3388 
1196-23 3388 
1196-24 3388 
- 1196-25 3388 
1196-26 3388 
1196-27 = 3389 
1197-28 3389 
1197-29 3389 
1197-30 3390 
1197-31 3391 
1197-32 3391 
1197-33 3394 
1197-34 3392 
1198-35 3396 
1198-36 3396 
1198-37 3396 
1198-38 3397 
1198-39 3397 
1198-40 3396 
1198-41 3402 
1198-42 3398 
1198-43 3410 
1198-44 3410 
1198-45 3407 
1198-46 3408 
1198-47 3405 
1199-48 3402 
1199-49 3405 
1199-50 3405 
1200-51 3413 
1200-52 3405 
1200-53 3412 
1200-54 3412 
1200-55 3412 
1200-56 3412 
1200-57 3412 
1200-58 3412 
1200-59 3412 
1200-60 3412 
1200-61 3412 
1200-62 3413 
1200-63 3414 
1201-64 3413 
1201-65 3413 
1201-66 3413 
1201-67 3413 
1201-68 3413 
1201-69 3413 
1201-70 3414 
1201-71 3414 
1202-72 3414 
1202-73 3416 
1202-74 3416 
1202-75 3416 
1202-76 3416 
1202-77 3416 
1202-78 3416 
1202-79 3416 
1202-80 3416 
1202-81 3418 
1203-82 3418 
1203-83 3424 


{ 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


28 Cyc 43 & 44. J. 
‘Page Note Sec. 
1203-85 3418 
1203-86. 3424 
1203-87 3424 
1203-88 3420. 
1203-89 3420 
1203-90 3420 
1203-91 3420 
3422 

1203-92 3422 
1203-93 3423 
1204-94 3423 
1204-95 3424 
1204-96 3424 
1204-97 3424 
1204-98 3426 
1204-99 3428 
1204- 1 3428 
1205- 2 3428 
1205- 3 3427 
1205- 4 3433 
1205- 5 3433 
1205- 6 3427 
1205- 7 3425 
1205- 8 3428 
1205-11 3429 
1205-12 3429 
1205-13 3429 
1205-14 3429 
1205-15 3429 
1206-16 3429 
1206-17 3429 
1206-18 3429 
1206-19 3429 
1206-20 3429 
1206-21 3429 
1206-22 3429 
1206-23 3429 
1206-24 3427 
1206-25 3427 
1206-26 3430 
1206-27 3430 
1206-28 3430 
1206-29 3430 
1206-30 3431 
1207-31 3431 
1207-32 3431 
1207-33 3432 
1207-34 3432 
1207-35 3432 
1207-36 3434 
1207-37 3434 
1208-38 3434 
| 1208-39 3434 
1208-40 3434 
1208-41 3434 
1208-42 3434 
1208-43 3434 
1208-44 3436 
1208-45 3436 
1208-46 3436 
1209-47 3441 
3450 

1209-48 3441 
3450 

1209-49 3441 
3450 

1209-50 3418 
1209-51 3454 
1210-52 3454 
1210-53, 3451 
1210-54 3451 
1210-55 3454 
1210-56 3452 
1210-57 3455 
1210-58 3455 
1210-59 3453 
1210-60 3456 
1211-61 3456 
/ 1211-63 3457 
1211-64 3457 
1211-65 3457 
1211-66 3457 
1211-67 3457 
1211-68 3457 
1211-69 3457 
1211-70 3458 
1211-71 3458 
1211-73 3458 
1212-75 3585 
1212-76 2899 
1212-77 3596 
1212-78 3596 
1213-79 3462 
1213-80 3462 
1213-81 3462 
1213-82 3465 
1213-83 3466 
1214-84 3466 
1214-85 3465 


MUNICIPAL CORPORATIONS—Continued 


ete 


28 Cyc 43 & 44 C.J. 


Page Note Sec. 
1214-86 3469 
1214-87 3469 
1214-88 3469 
1214-89 3469 
1214-90 3469 
1215-91 3469 
1215-92 3469 
1215-93 3469 
1215-94 3469 
1215-95 3470 
1215-96 3472 
1215-97 3472 
1215-98 3472 
1216-99 3472 
1216- 1 3472 
1216- 2 3472 
1216- 3 3476 
1217- 4 3477 
1217- 5 3478 
1217- 6 3472 
1217- 7 3473 
1217- 8 3473 
1218- 9 3473 
1218-10 3474 
1218-11 3474 
1218-13 3473 
1218-14 3481 
1219-15 3481 
1219-16 3480 
1219-17 3481 
1219-18 3483 
1220-19 3487 
1220-20 3487. 
1220-21 3486 
1220-22 3486 
1220-23 3489 
1220-24 3489 
1221-25 3489 
1221-26 3489 
1221-27 3489 
1221-28 3489 
1221-29 3489 
1221-32 3544 
1221-33 3544 
1221-34 3545 
1221-35 3545 
1222-36 3545 
1222-37 3545 
1222-38 3545 
1222-39 3050 
1222-40 3545 
1222-41 3545 
1222-42 3546 
1222-43 3548 
1223-44 3549 
1223-45 3551 
1223-46 3553 
1223-47 3553 
1224-48 3554 
1224-49 3554 
1224-50 3554 
1224-51 3554 
1224-52 3556 
1224-53 3471 
1224-54 3471 
1224-55 3490 
1224-56 3490 
1224-57 3490 
1224-58 3490 
1225-59 | 3490 
1225-60 3491 
1225-61 3491 
1225-62 3491 
1225-63 3491 
1225-64 3492 
1226-65 3492 
1226-66 3511 
1226-67 3511 
1226-68 3502 
1226-69 3506 
1226-70 3492 
1226-71 3501 
1227-72 3501 
1227-73 3460 
1227-74 3460 
1227-75 3467 
1227-76 3501 
1227-77 3460 
1227-78 3502 
1227-79 3502 
1227-80 3502 
1228-81 3502 
1228-82 3505 
1228-83 3502 
1228-84 3503 
1228-85 3503 
1228-86 3504 
1228-87 3504 
1228-88 3503 


28 Cyc 43 & 44 €. J. 


Page Note Sec. 
1228-89 3505 
1229-90 3506 
1229-91 3506 
1229-92 3506 
1229-93 3506 
1229-94 3503 
1229-95 3507 
1229-96 3509 
1229-97 3510 
1230-98 3494 
1231-99 3496 
1231- 1 3496 
1231- 2 3497 
1231- 3 3495 
1231- 4 3494 
1231- 5 3511 
1231- 6 3512 
1232- 7 3512 

3513 

3514 

1232- 8 Husb. 
& W. 1246 
1232-10 3512 
1232-11 3516 
1232-12 3516 
1232-13. 3517 
3518 

1233-14 3518 
1233-15 3518 
1234-16 3518 
1234-17 3518 
1234-18 3519 
1234-19 3521 
1234-20 3519 
1234-21 3519 
1234-22 3525 
1234-23 3525 
1234-24 3519 
1234-25 3526 
1235-26 3526 
1235-27 3519 
1235-28 3529 
1235-29 3520 
1235-30 3520 
1235-31 3521 
1235-32 3520 
1235-33 3520 
1235-34 3524 
1235-35 3524 
1235-36 3524 
1235-37 3524 
1235-38 3524 
1235-39 , 3524 
1235-40 3524 
1236-41 3524 
1236-42 3527 
1236-43 3527 
1236-44 3527 
1236-45 3527 
1237-46 3527 
1237-47 3527 
1237-48 3527 
1237-49 3529 
1237-50 3529 
1237-52 3531 
1237-53 3531 
1237-54 3531 
1238-55 3531 
1238-56 3534 
1238-57 3531 
1239-58 3530 
1239-59 3531 
1239-60 3531 
1239-61 3532 
1240-62 3533 
1240-63 3535 
1240-64 3535 
1240-65 3535 
1240-66 3535 
1241-68 3536 
1241-69 3536 
1241-70 3536 
1241-71 3512 
1241-73 3458 
1241-74 3458 
1241-75 3536 
1241-76 3536 
1241-77 3537 

(1242-78 3536 
1242-79 3539 
1242-80 3539 
1242-81 3539 
1242-82 3539 
1242-83 3540 
1242-84 3540 
1242-85 3541 
1242-86 3541 
1243-87 3541 
1243-88 3541 


28 Cyc 43 & 44 C; J. 
Page Note Sec. 
1243-89 3542 
1243-90 3542 
1243-91 3542 
1243-92 3542 
1243-93 3542 
1244-94 3538 
1244-95 3538 
1244-96 3467 
1244-97 3467 
1244-98 3467 
1244-99 3557 
1245- 1 3557 
1245- 2 3557 
1245- 3 3559 
1245- 4 3557 
1245- 5 3560 
1245- 6 3561 
1245- 7 3561 
1245- 8 3561 
1245- 9 3562 
1245-10 3562 
1245-11 3562 
1245-12 3564 
1245-13 3564 
1245-14 3564 
1246-15 3563 
1246-16 3563 
1246-17 3563 
1246-18 3563 
1246-19 3563 
1246-20 3563 
1246-21 3563 
1246-22 3563 
1246-23 3563 
1246-24 3562 
1246-25 3562 
1246-26 ~ 3562 
1247-27 3563 
1247-28 3565 
1247-29 3582 
1247-30 3565 
1247-31 3565 
1247-32 3566 
1247-33 3566 
1247-34 3566 
1247-35 3566 
1247-37 3454 
1248-39 3567 
1248-40 3567 
1248-41 3567 
1248-42 3568 
1248-43 3568 
1248-44 3568 
1249-45 3568 
1249-46 3568 
1249-47 3568 
1249-48 3569 
1249-49 3569 
1249-50 3569 
1249-51 3574 
1249-52 3574 
1249-53 3576 
1250-54 3577 
1250-55 3577 


1250-56 3575 


1250-57 3575 
1250-58 3578 
1250-59 3578 
1250-60 3570 
1251-61 3580 
1251-62 3581 
1251-63 3570 
1251-64 3582 
1252-65 3582 
1252-66 3582 
1252-67 3582 
1252-68 3595 
1252-69 3583 
1252-70 3583 
1253-71 3584 
1253-72 3584 
1253-73 3584 
1253-75 3585 
1253-76 3586 
1253-77 3586 
1254-78 3586 
1254-79 3586 
1254-80 3586 
1254-81 3586 
1254-82 3588 
1254-83 3588 
1254-84 3586 
1255-85 3586 
1255-86 3588 
1255-87 3588 
1255-88 3586 
1255-89 3586 
1255-91 3587 
1255-92 3587 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1255-93 3593 
1255-94 3588 
1256-95 3591 
1256-96 3591 
1256-97 3592 
1256-98 3594 
1256-99 3594 
1256- 1 1700 
1256- 3 1700 
1257- 4 1701 
1257- 6 1701 
1258- 7 1701 
1258- 8 1701 
1259- 9 1701 
1259-10 1701 
1259-11 1702 
1260-12 1702 
1260-13 1702 
1260-14 1702 
1260-15 1702 
1260-16 1702 
1260-17 1702 
1260-20 1703 
1260-21 1703 
1261-22 1704 
1262-23 1704 
1262-24 1704 
1262-25 1704 
1262-26 1704 
1262-27 1704 
1263-28 1704 
1263-29 1704 
1263-30 1705 
1265-31 1705 
1265-32 1705 
1265-33 1706 
1265-34 1707 
1265-35 1707 
1266-36 1707 
1266-37 1707 
1266-38 1708 
1266-40 1712 
1266-41 1712 
1266-42 1713 
1266-43 1713 
1267-44 1713 
1267-46 1713 
1268-47 1713 
1268-48 1713 
4268-49 1713 
1268-50 1713 
1269-51 1713 
1269-54 1716 
1269-55 1716 
1270-57 1716 
1271-58 1716 
1271-59 1716 
1271-60 1717 
1271-61 1717 
1273-62 1717 
1273-64 1717 
1273-65 1717 
1273-66 1718 
1274-67 1718 
1274-69 1719 
1274-70 1719 
1275-71 1719 
1275-72 1719 
1275-74 1719 
1275-75 1719 
1275-77 1719 
1277-78 1719 
1278-80 1711 
1278-81 1720 
1278-82 1720 
1279-83 1720 
1279-84 1721 
1279-85 1721 
1280-86 1721 
1280-88 1722 
1281-89 1724 
1281-90 1724 
1281-91 1724 
1282-92 1723 
1282-93 1723 
1282-94 1723 
1282-95 1723 
1282-96 1725 
1282-97 1725 
1282-98 1726 
1283-99 1727 
1283- 1 1727 
1284- 2 1726 
1285- 3 1729 
1285- 4 1729 
1285- 5 1729 
1285- 7 1730 
1285- 8 1730 
1286- 9 1730 


Page Note Sec. 
1286-11 1731 
1287-12 1747 
1287-13 1948 
1287-14 1948 
1287-15 1948 
1288-16 1948 
1288-17 1948 
1288-18 1948 
1288-19 1948 
1289-20 1747 
1289-21 1747 
1289-23 1948 
1289-24 1949 
1289-25 1949 
1289-26 1732 
1290-27 1732 
1290-29 1732 
1290-30 1732 
1290-31 1732 
1291-32 1783 
1291-33 1783 
1291-35 1733 
1291-36 1733 
1291-37 1733 
1292-38 1733 
1292-39 1733 
1292-40 - 1736 
1292-41 1736 
1293-42 1734 
1293-43 1734 
1294-44 1734 
1294-45 1734 
1295-46 1737 
1295-47 1737 
1295-48 1738 
1296-50 1739 
1296-51 1739 
1296-52 1739 
1296-53 1740 
1296-54 1740 
1297-55 1740 
1298-56 1740 
1298-57, =: 1742 
1298-58 1742 
1298-59 1743 
1298-60 1743 
1299-61 1744 
1299-62 1744 
1299-63 1745 
1300-64 1745 
1300-65, 1745 
1301-66 1745 
1302-67 1933 
1302-68 1933 
1303-69 1746 
1303-70 1747 
1304-71 1747 
1304-72 1747 
1305-73 1747 
1305-74 1749 
1305-75 1749 
1306-76, 1749 
1306-77 1752 
1306-78 1752 
1307-79 1780 
1307-80 1780 
1307-81 1925 
1307-82 1925 
1307-83 1925 
1307-84 1925 
1307-85 1925 
1308-86 1926 
1308-87 1926 
1308-88 1926 
1308-89 1925 
1308-90 1930 
1308-91 1930 
1308-92 1930 
1308-93 1930 
1309-94 1933 
1309-95 1931 
1310-96 1943 
1310-97 1943 
1310-98 1943 
1310-99 1942 
1310- 1 1945 
1310- 2 1942 
1310- 3 1942 
1310- 4 1942 
1310- 5 1942 
1310- 6 1942 
1311- 7 1944 
1311- 8 1944 
1311- 9 1944 
1311-10 1944 
1311-11 1944 
1311-12 1944 
1311-13 1943 
1311-14 1940 


e——oOos 
28 Cyc 43 & 44 €.J. | 28 Cyc 43 & 44. J. 


Page Note Sec. 
1311-15 1940 
1311-16 1940 
1311-17 1940 
1311-18 1940 
1311-19 1940 
1311-20 1940 
1311-21 1937 
1311-22 1936 
1312-23 1936 
1312-24 1936 
1312-25 1936 
1312-26 1932 
1312-27 1946 
1312-28 1946 
1312-29 1946 
1312-30 1932 
1312-31 1946 
1312-32 1930 
1312-33 1932 
1312-34 ~ 1950 
1312-35 1928 
1312-36 1928 
1312-37 1886 
1313-38 1886 
1313-39 1886 
1313-40 1886 
1313-41 1887 
1313-42 1887 
1314-43 ' 1887 
1314-44 1887 
1315-45~ 1887 
1315-46 1887 
1315-48 1889 
1316-49 1889 
1316-50  —-:1889 
1316-51 1889 
1316-52. 1890 
1316-53 =: 1891 
1318-54 =: 1891 
1318-55 «1910 
1818-56. 1910 
1318-57 1910 
1318-58 1910 
1318-59 1892 
1318-60 1892. 
1318-61 1892 
1318-62 1892 
1318-63 1892 
1319-64 1892 
1319-65 1892 
1319-67, 1892 
1319-68 1892 
1319-69 1892 
1319-70 1892 
1319-71 1892 
1319-72 1892 
1319-73 1892 
1320-74 1892 
1320-75 1888 
1320-76 1888 
1320-77 1888 
1320-78 1888 
1320-79 1895 
1320-80 1894 
1321-81 1804 
1321-82 1804 
1321-83 1894 
1321-84 1804 
1321-85 1804 
1321-86 1894 
1321-87 1900 
1321-88 1900 
1321-89 1900 
1322-90 1894 
1322-91 1894 
1322-92 1894 
1322-93 1894 
1322-94 1804 
1322-95 1894 
1322-96 1895 
1323-97 1895 
1323-98 1895 
1323-99 1895 
1323-1 1895 
1323-2 1895 
1323-4 1806 
1323-5 1896 
1323- 6 1910 
1324- 7 1898 
1324- 8 1893 
1324-9 1893 
1324-10 1893 
1324-11 1897 
1324-12 1897 
1324-13 1897 
1324-15 1898 
1325-16 , 1898 
1325-17 1898 
1325-18 1898 


Xxli 


—_— OTT 
28 Cyc 43 & 44 C.J. 


Page Note Sec. 
1325-19 1898 
1325-20 1899 
1325-21 1899 
1325-22 1899 
1325-23 1900 
1326-24 1900 
1326-25 1900 
1326-26 1900 
1326-27 1901 
1326-28 1901 
1326-29 1910 
1326-30 1910 
1327-31 1901 
1327-33 1910 
1327-34 1910 
1327-36 1902 
1327-37 1902 
1327-38 1902 
1327-39 1902 
1327-40 1902 
1328-41 1903 
1329-42 1903 
1329-43 1908 
1329-44 1904 
1329-45 1905 
1329-46 1904 
1329-47 1905 
1330-48 1905 
1331-49 1901 
1331-50 1902 
1331-51 1906 
1331-52 1906 
1331-53 1902 
1331-54 1906 
1332-55 1907 
1332-56 1907 
1332-57 —-1907 
1332-58 1907 
1332-59 1907 
1332-60 1910 
1332-62 1908 
1333-63 1908 
1333-64 1908 
1333-65 1908 
1333-66 1908 
1334-67 1908 
1334-68 1908 
1334-69 1908 
1334-70 1908 
1334-71 1908 
1334-72 1908 
1334-73 1909 
1334-74 1908 
1334-75 1908 
1334-76 1909 
1334-77 1918 
1334-78 1918 
1334-79 1911 
1334-80 1911 
1335-81 1911 
1335-82 1911 
1335-83 1911 
1335-84 1911 
1335-85 1911 
1335-86 1911 
1335-87 1913 
1335-88 1913 
1335-89 1913 
1336-90 1912 
1336-91 1912 
1336-92 1912 
1336-93 1912 
1836-94 1896 
1336-95 1922 
1336-96 1912 
1336-97 1913 
1336-98 1922 
1337-99 1913 
1337— 1/°. 1012 
1337-20" 1012 
1337- 3, 1912 
1337— 4) 1919 
1338-5 1914 
1338- 6 1914 
1338-7 1914 
1338-9 1915 
1338-10 1915 
1339-11 1915 
1339-12 1915 
1339-13 1915 
1339-14 1915 
1339-15 1915 
1339-16 1915 
1339-17 1915 
1339-18 1915 
1339-19 1915 
1339-20 1916 
1340-21 1916 

4340-22 1916 


hd \ 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


MUNICIPAL CORPORATIONS—Continued 


28 Cyc 43 & 44 C.J. 


Maer nots ae. 
1340-23 1917 
1340-24 1917 
1340-25 1917 
1340-26 1917 
1340-27 1756 
1341-28 1755 
1341-29 1755 
1342-30 1756 
1342-31 1785 
1342-32 1758 
1343-33 1758 
1343-34 1758 
1343-35 1758 
1343-36 1759 
1343-37 1759 
1343-38 1759 
1343-39 1759 
1343-40 1760 
1344-41 1760 
1344-42 1760 
1344-43 1760 
1344-44 1760 
1344-45 1760 
1344-46 1760 
1344-47 1761 
1344-48 1761 
1344-49 1761 
1345-50 1761 
1345-51 1761 
1345-52 1761 
1345-53 1762 
1345-54 1762 
1345-55 1762 
1345-56 1763 
1346-57 1763 
1346-68 1763 
1346-59 1763 
1346-60 1764 
1346-61 1764 
1347-62 1764 
1347-63 1764 
1347-64 1764 
1347-65 1764 
1347-66 1764 
1347-67 1764 
1347-68 1764 
1347-69 1771 
1347-70 1771 
1348-71 1771 
1348-72 1771 
1348-73 1771 
1348-74 1771 
1348-75 1771 
1348-76 1771 
1348-77 1771 
1348-78 1769 
1348-80 1765 
1348-81 1765 
1348-82 1766 
1349-83 1766 
1349-84 1766 
1349-85 1766 
1349-86 1766 
1349-87 1766 
1349-88 1766 
1349-89 1768 
1349-90 1768 
1349-91 1770 
1350-92 1770 
1350-03 1770 
1350-94 1770 
1350-96 1772 
1351-97 1772 
1351-98 1772 
1351-99 1772 
1351- 1 1772 
1351- 2 1772 
1351- 3 1772 
1352- 4 1772 
1352- 6 1772 
1352- 7 1773 
1352- 8 1773 
1352-10 1773 
1353-11 1774 
1353-12 1774 
1353-13 1774 
1353-14 1774 
1353-15 1774 
1353-16 1775 
1353-17 1775 
1353-19 1775 
1354-20 1776 
1354-21 1776 
1354-22 Lay 
1354-23 1777 
1355-24 1777 
1355-25 1777 
1355-26 1778 
1355-27 1778 


5 SSS 
28 Cyc 43 & 44C.J. | 28Cyc43 &44C.J. | 28 Cyc 43 &44C. J. 


Page Note Sec. Pee Tre sea Hage Nore Ser Eee ee 
1355-28 1778 1375-30 1800 1400-36 1829 1426-42 1855 
1355-29 1779 1375-31 1800 1401-37 1822 1426-43 1855 
1355-30 1780 | 1875-32 1842 1401-38 1830 |, 1426-44 1855 
1355-31 1780 | 1875-33 1842 1401-39 1830 | 1427-45 1855 
1356-32 1780 | 1375-34 1801 1401-40 1833 1427-46 1855 
1356-33 1780 | 1376-35 1801 1402-41 , 1833 1427-47 1855 
1356-34 1780 | 1376-36 1801 1402-42 1833 | 1427-48 1855 
1356-35 1780 | 1376-37 1801 1402-43 1851 1427-49 1855 
1356-36 1781 1376-38 1801 1402-44 1851 1427-50 1855 
1356-38 1783 1376-39 1801 1402-45 1833 | 1428-51 1855 
1357-39 1783 1876-40 1801 1402-46 1834 1428-52 1855 
1357-40 1783 | 1376-41 1801 1403-47 1834 1428-53 1855 
1357-41 1783 | 1376-42 1841 1403-48 1835 | 1428-55 1856 
1357-42 1783 | 1376-43 1841 1403-49 1835 | 1428-56 1856 
1357-43 1783 | 1376-44 1803 1403-51 1835 } 1429-57 1856 
1357-44 1783 | 1376-45 1804 1403-52 1835 1429-58 1856 
1357-45 1784 | 1377-46 1804 1404-54 1837 | 1429-59 1856 
1357-46 1784 | 1377-47 1804 1404-55 1836 | 1429-60 1856 
1358-47 1785 | 1377-48 1804 1404-56 1837 |} 1429-61 1856 
1358-48 1785 | 1377-49 1804 1405-57 1837 | 1429-62 1856 
1359-49 1785 | 1378-50 1804 1405-58. 1834 | 1429-63 1856 
1359-50 1785 | 1378-51 1805 1406-59 1815 | 1429-64 1856 
1359-51 1785 | 1878-52 1805 1406-60 1815 | 1430-65 1856 
1360-52 1785 | 1378-53 1805 1407-62 1838 | 1430-66 1856 
1360-53 1785 | 1378-54 1805 1407-63 1838 | 1430-67 1857 
1361-54 1786 | 1378-55 1805 1407-64. 1838 | 1430-68 1857 
1361-55 1786 | 1378-56 1805 1407-66 1839 1430-69 1857 
1361-56 1787 | 1378-57 1805 1408-67 1839 | 1480-70 1858 
1361-57 1787 | 1878-58 1807 1409-68 1840 | 1430-71 1859 
1362-58 1787 | 1379-59 1807 1409-69 1840 | 1430-72 1858 
1362-59 1787 | 1379-60 1808 1409-70 1840 | 1431-73 1858 
1362-60 1787 | 1379-61 1808 1410-71 1840 | 1431-74 1859 
1362-62 1788 | 1379-62 1808 1410-72 1840 | .1431-75 1859 
1363-63 1788 | 1379-63 1808 | 1410-73 1841 | 1431-76 1860 
1363-64 1789 | 1379-64 1808 1411-74 1842 | 1432-77 1860 
1363-65 1789 | 1380-65 1810 1411-75 1842 | 1432-78 1860 
1363-66 1789 | 1380-66 1810 1411-76 1845 | 1432-79 1860 
1363-67 1789 | 1380-67 1810 | 1411-77 1845 | 1432-80 1860 
1364-68 1790 | 1380-68 1810 1412-78 1843 1432-81 1860 
1364-69 1790 | 1380-69 1810 1412-79 1843 | 1432-82 1860 
1364-70 1790 | 1880-70 1811 1412-80 1843 1432-83 1860 
1364-71 1790 | 1380-71 1811 1413-81 1843 1433-84 1861 
1364-72 1790 | 1380-72 1811 1413-82 1843 1433 -85 1861 
1364-73 1790 | 1381-73 1811 | 1413-83 1862 | 1433-86 1861 
1365-74 1790 | 1381-74 1811 1413-84 1844 | 1433-87 1861 
1365-75 1790 | 1381-75 1812 1414-85 1844 | 1433-88 1861 
1365-76 1791 | 1381-76 1813 1414-86 1846 | 1433-89 1861 
1365-77 1792 | 1381-77 1813 1414-87 1846 | 1434-90 1861 
1366-78 1793 | 1381-78 1812 1415-88 1847 1434-92 1863 
1366-79 1793 | 1381-79 1812 1415-89 1847 | 1434-93 1863 
1366-80 1793 | 1381-80 1814 1415-90 1848 | 1434-95 1864 
1366-81 1793 | 1381-81 1814 1416-91 1848 | 1434-97 1864 
1366-82 1793 | 1382-83 1815 1416-92 1848 | 1434-98 1864 
1366-83 1793 | 1382-84 1815 1416-93 1848 | 1435-99 1864 
1367-84 1793 | 1382-85 1815 1416-94 1846 | 1435- 1 1864 
1367-85 1793 | 1382-86 1816 1416-95 184814 | 1436- 2 1864 
1367-86 1793 | 1882-87 1816 1417-96 1848144 ] 1435- 3 1864 
1367-87 1793 | 1382-88 1816 1417-97 184814 | 1435- 4 1864 
1369-88 1793 | 1383-89 1816 1417-98 184814 | 1435-5 1864 
1370-89 1793 | 1383-90 1816 1417-99 184814 |] 1435- 6 1866 
1370-90 1794 | 1383-91 1817 1417- 1 1849 | 1435-7 1866 
1370-91 1794 | 1383-92 1817 1418- 3 1850 | 1436- 8 1866 
1370-92 1794 | 1383-93 1817 1419- 4 1850 | 1436- 9 1866 
1370-93 1794 | 1383-94 1817 1419- 5 1850 | 1436-10 1866 
1370-94 1794 | 1384-95 1817 1419- 6 1850 | 1486-11 1866 
1371-95 1794 | 1384-96 1818 1419- 7 1850 | 1436-12 1874 
1371-96 1794 | 1384-97 1818 | 1419- 8 1850 } 1436-13 1874 
1371-97 1794 | 1384-98 1818 1419- 9 1851 1437-14 1874 
1371-98 1794 | 1384-99 1819 1419-10 1851 1437-15 1877 
1371-99 1819 | 1386-1 1828 1420-11 1851 1437-16 1876 
1371- 1 1794 | 1386- 2 1828 1420-12 1851 1487-17 1876 
1371- 2 1795 | 1387-3 1820 1421-13 1851 1437-18 1876 
1371- 3 1795 | 1387- 4 1820 1421-14 1851 1437-19 1874 
1371- 4 1795 | 1388- 5 1820 1421-15 1852 1437-20 1874 
1371- 5 1795 |. 1388- 6 1820 1421-16 1852 | 1437-21 1874 
1371- 6 1795 | 1388- 7 1820 1421-17 1852 1437-22 1865 
1372- 7 1795 | 1388- 8 1821 1421-18 1852 | 1437-23 1867 
1372- 8 1795 | 1389- 9 1822 1422-19 . 1853 1438-24 1867 
1372- 9 1799 | 1389-10 1823 1422-20 1853 1438-25 1867 
1373-10 1799 | 1390-11 1823 1422-21 1853 1438-26 1867 
1373-11 1799 | 1390-18 1823 1422-22 1853 | 1438-27 1868 
1373-12 1799 | 1390-15 1824 1422-23 185314 | 1488-28 1868 
1373-13 1799 | 1392-16 1824 1422-24 185314 | 1438-29 1869 
1373-14 1799 | 1392-17 1824 1422-25 185314 | 1438-30 1869 
1373-15 1799 | 1392-18 1824 | 1422-27 1854 | 1438-31 1869 
1373-16 1799 | 1393-19 1824 1423-28 1854 | 1439-32 1869 
1373-17 1799 | 1393-20 1824 1424-29 1854 | 1439-33 1865 
1373-18 1799 | 1395-22 1826 | 1424-30 1854 | 1439-34 1869 
1373-19 1799 | 1395-23 1826 1424-31 1854 | 1439-35 1869 
1373-20 1800 | 1396-26 1826 1424-32 1854 | 1439-36 1869 
1373-21 1800 | 1397-27 1831 1424-33 1854 | 1489-38 1870 
1374-22 1800 | 1398-28 1831 1425 -34 1854 | 1440-39 1870 
1374-23 1800 | 1398-29 1831 1425-35 1854 | 1440-40 1870 
1374-24 1800 | 1399-80 1831 1425-36 1854 | 1400-41 1870 
1374-25 1800 | 1399-31 1831 1425-37 185414 | 1440-42 1870 
1374-26 1800 | 1399-382 1828 1425-38 1854144 | 1440-43- 1871 
1375-27 1800 | 1399-33 1828 | 1425-39 1854% | 1441-44 1871 
1375-28 1801 | 1400-34 1828 | 1425-40 1854 | 1441-45 1871 
1375-29 1800 | 1400-35 1828 | 1425-41 185414 | 1441-46 1871 


—_-—— 
28 Cyc 43 & 44 C. J. 


Bey Sesame Fea 
28 Cyc 43 & 44. J. 
Page Note Sec. 
1441-47 1872 
1441-48 ‘1872 
1441-49 1872 
1441-50 1873 
Le Bs 1873 
1441-52 1873 
1442-53 1873 
1442-54 1873 
1442-55 1878 
1442-56 1878 
1442-57 1878 
1443-58 1878 
1443-59 1878 
1443-60 1878 
1443-61 1879 
1443-62 1879 
1443-63 1879 
1444-64 1879 
1444-65 1879 
1444-67 1880 
1445-68 1880 
1445-69 1880 
1445-71 1883 
1445-72 1884 
1445-73 1884 
1445-74 1884 
1445-75 1884 
1446-76 Landi. 
& T. 

1446-77 1884 
1446-78 1881 
1446-79 1881 
1446- 1 1952 
1446- 2 1952 
1446- 3 1952 
1446- 4 1952 
1446- 5 1952 
1446- 6 Inj. 
1446- 7 Inj. 
1446- 8 1954 
1447-10 1955 
1447-11 1955 
1447-12 1955 
1447-13 1956 
1447-14 1956 
1448-15 1956 
1448-17 1956 
1448-18 1958 
1449-19 1958 
1449-20 1968 
1450-22 1958 
1450-23 1961 
1450-24 1957 
1450-25 1957 
1450-26 1957 
1450-28 1957 
1451-29 1958 
1451-30 1958 
1451-31 1958 
1451-32 1958 
1451-33 1958 
1451-34 1958 
1451-35 1958 
1451-36 1958 
1451-37 2077 
1452-38 1957 
1452-39 1957 
1452-40 1960 
1452-41 1980 
1452-42 1980 
1452-43 1980 
1452-44 1980 
1452-45 1982 
1453-46 1982 
1453-47 1982 
1453-48 1982 
1453-50 1962 
1453-51 1962 
1454-52 1962 
1454-53 1962 
1454-54 1962 
1454-55 1962 
1454-56 1962 
1454-57 1962 
1454-58 1962 
1454-59 1964 
1455-60 1968 
1455-61 1967 
1455-62 1962 
1455-63 1962 
1455-64 1970 
1455-65 1970 
1455-66 1970 
1455-67 1971 
1455-68 1963 
1455-69 1962 
1455-70 1964 
1455-71 1969 
1456-72 1964 


oO 
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Page Note Sec. 
1456-73 1964 
1457-74 1964 
1457-75 1964 
1458-76 1967 
1458-77 1972 
1458-78 1972 
1458-79 1972 
1458-80 1972 
1459-82 1972 
1459-83 1973 
1459-84 1973 
1459-85 1975 
1459-86 1974 
1459-87 1974 
1459-88 1974 
1460-89 1974 
1460-90 1974 
1460-91 1974 
1460-92 1974 
1460-93 1974 
1460-94 1974 
1460-96 1976 
1460-97 1976 
1460-98 1976 
1461-1 °1977 
1461- 2 1978 
1461- 3 1978 
1461- 4 1977 
1462- 5 Death 

. $45 

1462- 6 1983 
1462- 7 1983 
1462- 8 1983 
1462- 9 1983 
1462-10 1984 
1462-11 1984 
1462-12 1984 
1462-13 1984 
1462-14 1984 
1462-15 1985. 
1462-16 1986 
1463-17 1986 
1463-18 1986 
1463-19 1986 
1463-20 1986 
1463-21 1987 
1464-22 1989 
1464-23 1989 
1464-24 1989 
1464-25 1989 
1464-26 1989 
1464-27 1989 
1464-28 1989 
1465-29 1989 
1465-30 1989 
1465-31 1989 
1465-32 1990 
1465-34 1991 
1465-35 1991 
1465-36 1991 
1466-37 1991 
1466-38 1991 
1466-39 1991 
1466-40 1991 
1466-41 1991 
1466-42 1991 
1466-43 1991 
1466-44 1993 
1467-45 1994 
1467-46 1992 
1467-47 1995 
1467-48 1996 
1468-49 2001 
1468-50 1997 
1468-51 1997 
1468-52 1997 
1468-53 1997 
1468-54 1997 
1468-55 1997 
1469-56 1997 
1469-57 1996 
1469-58 1996 
1469-59 1996 
1469-60 1996 
1469-61 1998 
1469-62 1998 
1469-63 1998 
1469-64 1998 
1469-65 1998 
1469-66 1998 
1470-67 1998 
1470-68 1998 
1470-69 1998 
1470-70 1998 
1470-71 1998 
1470-72 Pleading — 
1470-73, 1999 
1470-74 1999 
1471-75 1999 


oT OF 
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Page Note Sec. 
1471-76 2000 
1471-77 2001 
1471-78 2001 
1471-79 2001 
1471-80 2001 
1471-81 2001 
1471-82 2001 
1471-83 2001 
1471-84 2001 
1472-85 2001 
1472-86 2001 
1472-87 2000 
1472-90 1997 
1472-92 2000 
1472-93 2000 
1472-94 2000 
1472-95 2000 
1472-96 2000 
1472-97 2000 
1472-98 2000 
1472-99 1997 
1472- 3 1991 
1473-4 2002 
1473- 5 2002 
1473-6 2002 
1473- 7 2002 
1473- 8 2002 
1473- 9 2003 
1473-10 2003 
1473-11 2003 
1473-12 2004 
1473-13 2004 
1473-14 2004 
1473-15 2005 
1474-16 2005 
1474-17 2004 
1474-18 2004 
1474-19 2004 
1474-20 2004 
1474-21 2007 
1474-22 2007 
1474-23 2007 
1474-24 = 2007 
1474-25 2007 
1474-26 2007 
1474-27 2007 
1474-28 2007 
1475-29 2007 
1475-30 2008 
1475-31 2008» 
1475-32 2008 
1476-33 2009 
1476-34 2010 
1476-35 2010 
1476-36 2009 
1476-37 2009 
1476-38 2011 
1476-39 2011 
1476-40 2011 
1476-41 2011 
1476-42 2011 
1476-43 201 
1477-44 2011 
1477-45 2011 
1477-46 =—_- 2011 
1477-47 2011 
1477-48 2011 
1477-49 2011 
1477-50 2011 
1477-51 2011 
1477-52 2011 
1477-53 2013 
1477-54 2013 
1477-55 2013 
1477-56 2013 
1478-57 2013 
1478-58 2013 
1478-59 2013 
1478-60 2013 
1478-61 2013 
1478-62 2013 
1478-63 2013 
1478 -64 2014 
1479-65 2014 
1479-66 2014 
1479-67 2014 
1479-68 2014 
1479-71 2015 
1479-72 2015 
1479-73 2015 
1480-74 2015 
1480-75 2015 
1480-76 2015 
1480-77 2015 
1480-78 2015 
1480-79 2015 
1480-80 2015 
1480-81 2015 


_ 1480-82 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


28 Cyc 43 & 44 C.J. 
Page Note Sec. 
1481-83 2016 
1481-84 2016 
1481-85 2016 
1482-86 2016 
1482-87 2016 
1482-88 2016 
1482-89 2016 
1482-90 2016 
1482-91 2016 
1482-92 2016 
1482-93 2016 
1482-94 2017 
1483-95 2017 
1483-96 2017 
1483-97 2017 
1483-98 2017 
1483-99 2017 


1483- 1 2017 
1483- 2 2017 
1483- 3 ~ 2017 
1483- 4 2017 
1484— 5 Evid.§61 
1484- 6 2017 
1484- 8 2018 
1484- 9 2018 


1484-10 2018 
1484-11 2018 
1484-12 2018 
1484-13 2018 
1484-14 2018 
1484-15 2018 


1494-85 2083 


MUNICIPAL CORPORATIONS—Continued 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1494-87 2034 
1494-88 2034 
1494-89 2034 
1495-90 2034 
1495-91 2034 
1496-92 2034 
1497-93 2034 
1497-94 2034 
1497-95 2034 
1497-96 2034 
1497-97 2034 
1497-98 2035 
1497-99 2035 
1497- 1 2035 
1497- 2 3035 
1498- 3 2035 
1498- 4 2035 
1498- 5 2036 
1498- 6 2036 
1499- 7 2036 
1499- 8 2038 
1499- 9 2038 
1499-10 2038 
1499-11 2039 
1499-12 2039 
1500-13 2040 
1500-14 2041 
1500-15 2041 
1500-16 2041 
1500-17 2041 
1500-18 2041 
1500-19 2041 
1500-20 2042 
1501-21 2042 
1501-22 2042 
1501-23 2042 
1501-24 2042 
1501-25 2042 
1501-26 2042 
1501-27 2042 
1501-28 2042 
1502-29 2042 
1502-30 2043 
1502-31 2043 
1502-32 2043 
1502-33 2043 
1502-34 2043 
1502-35 2044 
1503-36 2044 
1503-37 2044 
1503-38 2044 
1503-39 2044 
1503-40 2044 
1504-41 2044 
1504-42 2044 
1504-43 2044 
1504-44 2044 
1504-45 2044 
1504-46 2045 
1505-47 2045 
1505-48 2045 
1506-49 2045 
1506-50 2045 
1506-51 2045 
1506-52 2045 
1506-53 2045 
1506-54 2045 
1506-55 2046 
1506-56 2046 
1507-57 2046 
1507-58 2048 
1507-59 2048 
1508-60 2048 
1508-61 2048 
1508-62 2049 
1509-63 2049 
1509-65 2050 
1509-66 2051 
1510-67 2051 
1510-68 2051 
1510-69 2051 
1510-70 2051 
1510-71 2052 
1511-72 2052 
1511-73 2052 
1512-7 2052 
1512-75 2052 
1512-76 2052 
1512-77 2052 
1512-78 2052 
1512-79 2053 
1512-80 2053 
1513-81 2053 
1513-82 2053 
1513-83 2053 
1513-84 2053 
1513-85 2053 
1514-86 2053 
1514-87 2053 


SS 0 eS SS 
28 Cyc 43 &44C.J. | 28 Cyc 43 & 440. J. 
Page Note Sec. 


1514-88 
1514-89 
1514-90 
1514-91 
1514-92 
1514-93 
1515-94 
1515-95 
1515-96 
1515-97 
1515-99 
1515- 1 
1515-2 
1516- 3 
1516- 4 
1516- 5 
1517- 6 
1517- 7 
1517- 8 
1517- 9 
1517-10 
1517-11 
1517-12 
1517-13 
1517-14 
1517-15 
1517-16 
1517-17 
1518-18 
1518-19 
1518-20 
1518-21 
1518-22 
1518-23 
1518-24 
1519-25 
1519-26 
1519-27 
1519-28 
1520-29 
1520-30 
1520-31 
1520-32 
1520-33 
1520-34 
1521-35 
1521-36 
1521-37 
1521-38 
1522-39 
1522-40 
1522-41 
1522-42 
1522-43 
1522-44 
1523-45 
1523-46 
1523-47 
1523-48 
1523-49 
1523-50 
1523-51 
1523-52 
1524-54 
1524-55 
1524-56 
1524-57 
1524-58 
1525 -59 


1525-60 
1525-61 


1525-62 
1525-63 
1525-64 
1525-65 
1525-66 
1525-67 
1525-68 
1525-69 
1526-70 
1526-71 
1526-72 
1526-73 
1526-74 
1526-75 
1526-76 
1526-77 
1526-78 
1526-79 
1526-80 
1526-82 
1526-83 
1526-84 
1527-85 


2053 
2053 
2053 
2054 
2054 
2055 
2055 
2055 
2055 
2055 
2056 
2056 
2056 
2056 
2056 
2057 
2057 


1527-86Damages 
§§407-464 


Page Note Sec. 
1527-87 2069 
1527-88 2071 
1527-89 2070 
1527-90 2070 
1528-91 2070 
1528-92 2070 
1528-93 2070 
1528-94 2070 
1528-95 2070 
1528-96 2070 
1528-97 2070 
1528-98 2070 
1528-99 2070 
1528- 1 2070 
1528- 2 2073 
1529- 3 2073 
1529- 4 2072 
1529- 5 2072 
1529- 6 2072 
1529- 7 2072 
1529- 8 2072 
1529- 9 2072 
1529-10 2072 
1529-11 2072 
1529-12 2073 
1529-14 2074 
1529-15 2074 
1529-16 2075 
1530-17 2010 
1530-18 2010 
1530-20 2077 
1530-21 2077 
1530-22 2077 
1530-23 2078 
1531-24 2078 
1531-25 2078 
1531-26 2078 
1531-27 2078 
1531-28 2078 
1531-29 2078 
1531-30 2079 
1532-31 2079 
1532-32 2080 
1532-33 2080 
1532-34 2080 
1532-35 2080 
1532-36 2080 
1533-37 4030 
1533-38 4031 
1533-39 4031 
1533-40 4039 
1533-41 4030 
1534-42 4030 
1534-43 4030 
1534-44 4030 
1534-48 4030 
1534-49 4031 
1534-50 4031 
1534-51 4031 
1535-52 4040 
1535-53 4040 
1535-54 4040 
1535-55 4042 
1536-56 4031 
1536-57 4031 
1536-58 4037 
1536-59 4042 
1536-60 4042 
1536-61 4041 
1536-62 4041 
1536-63 4041 
1536-64 4031 
1536-65 4042 
1536-66 4046 
1536-67 4035 
1536-68 4046 
1536-69 4036 
1537-70 4046 
1537-71 4035 
1537-72 4035 
1537-73 4032 
1537-74 4036 
1537-75 4038 
1537-76 4082 
1537-77 4046 
1537-78 4046 
1537-79 4033 
1537-80 4033 
1537-81 4033 
1537-82 4043 
1537-83 4046 
1537-84 4033 
1537-85 4044 
1537-86 4044 
1537-87 4044 
1537-88 4045 
1538-89 4046 
1538-90 4046 
1538-91 4050 


oo 
28 Cyc 43 & 44. J. 
Page Note Sec. 
1538-92 4050 
1538-93 4050 
1538-94 4050 
1538-95 4051 
1538-96 4050 
1538-97 4047 
1538-98 4048 
1538-99 4048 
1538- 1 4051 
1538- 2 4050 
1538- 3 4049 
1539- 4 4047 
1539- 5 4052 
1539- 6 4052 
1539- 7 4052 
1539- 8 4052 
1539- 9 4048 
1539-10 4048 
1539-11 4048 
1539-12 4048 
1539-13 4048 
1539-14 4030 
1539-15 4060 
1539-16 4063 
1539-17 4064 
1539-18 4050 
1539-19 4035 
1540-20 4050 
1540-21 4051 
1540-22 4060 
1540-24 4055 
1540-25 4055 
1540-26 4055 
1540-27 4055 
1540-28 4055 
1540-29 4055 
1540-30° 4055 
1540-31 4055 
1540-32 4062 
1540-33 4055. 
1540-34 4055 
1540-35 4055 
1540-36 4054 
1541-37 4071 
1541-38 4072 
1541-39 4054 
1541-40 4061 
1541-41 4061 
1541-42 4060 
1541-43 4060 
1541-44 4060 
1541-45 4050 
1541-46 4065 
1541-47 4065 
1542-48 4065 
1542-49 4088 
1542-50 4065 
1542-51 4061 
1542-52 4061 
1542-53 4085 
1542-54 4062 
1542-55 4048 
1542-57 4062 
1543-58 4062 
1543-59 4073 
1543-60 4062 
1543-61 4062 
1543-62 4062 
1543-63 4063 
1543-64 4057 
1543-65 4062 
1548-66 4062 
1543-67 4064 
1543-68 4064 
1544-70 4064 
1544-71 4066 
1544-72 4066 
1544-73 4066 
1544-74 4060 
1544-75 4063 
1545-76 4061 
1545-77 4060 
1545-78 4060 
1545-79 4056 
1545-80 4056 
1545-81 4056 
1545-82 4056 
1545-83 4056 
1545-84 4056 
1545-85 4058 
1545-86 4048 
1545-87 4056 
1545-88 4056 
1545-89 4056 
1545-90 4056 
1545-91 4057 
1545-92 4056 
1546-93 4056 
1546-94 4056 


—oanxo—r—. 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1546-95 4056 
1546-96 4059 
1546-97 4059 
1546-98 4059 
1546-99 4059 
1546- 1 4059 
1546- 2 4059 
1546- 3 4059 
1546- 4 4060 
1546- 5 4056 
1546- 6 4064 
1546- 7 4058 
1546- 9 4053 
1547-10 4053 
1547-11 4053 
1547-12 4159 
1547-13 4053 
1547-14 4053 
1547-15 4053 
1547-16 4067 
1547-17 4067 
1547-18 4067 
1547-19 4067 
1547-20 4067 
1547-21 4067 
1547-22 4067 
1547-23 4084 
1548-24 4068 
1548-25 4068 
1548-26 4068 
1548-27 4069 
1548-28 4069 
1549-29 4069 
1549-30 4083 
1549-31 4083 
1549-32 4081 
1549-33 4080 
1549-34 4080 
1549-35 4083 
1549-36 4080 
1549-37 4080 
1549-38 4080 
1549-39 4080 
1549-40 4082 
1549-41 4082 
1549-42 4082 
1549-43 4080 
1549-44 4083 
1549-45 4083 
1549-46 4081 
1550-47 4081 
1550-48 4084 
1550-49 4085 
1550-50 4084 
1550-51 4085 
1550-52 4085 
1550-53 4085 
1551-54 4085 
1551-55 4085 
1551-56 4085 
1551-57 4085 
1551-58 4084 
1551-59 4084 
1551-60 4084 
1551-61 4084 
1551-62 4085 
1551-63 4085 
1551-64 4087 
1552-65 4087 
1552-66 4067 
1552-67 4088 
1552-68 4088 
1553-69 4088 
1553-70 4089 
1553-71 4089 
1553-72 4088 
1553-73 4088 
1553-74 4092 
1553-75 4092 
1554-76 4095 
1554-77 4092 
1554-78 4092 
1554-79 4092 
1554-80 4098 
1554-81 4092 
1554-82 4095 
1554-83 4095 
1554-84 4093 
1555-85 4093 
1555-86 4093 
1555-87 4093 
1555-88 4093 
1555-89 4093 
1555-90 4095 
1555-91 4095 
1555-92 4095 
1555-93 4095 
1555-94 4095 
1555-95 4094 


XXill 
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28 Cyc 43 & 44 C.J. 


Page Note Sec. 
1555-96 4094 
1555-97 4094 
1555-98 4094 
1555-99 4094 
1556- 1 4094 
1556-2 4094 
1556-3 4094 
1556- 4 4092 
1556- 5 4095 
1557- 6 4095 
1557- 7 4095 
1557- 8 4095 
1557- 9 4095 
1557-10 4095 
1557-11 4095 
1557-12 4092 
1557-13 4092 
1557-14 4097 
1557-15 4097 
1557-16 4097 
1557-17 4097 
1558-18 Towns 
1558-19 4097 
1558-20 4098 
1558-21 4098 
1558-22 4098 
1558-23 4098 
1558-24 4099 
1558-25 4099 
1558-26 4099 
1558-27 4099 
1558-29 4098 
1558-30 4098 
1558-31 4099 
1558-32 4099 
1558-33 4178 
1558-34 4101 
1559-35 4101 
1559-36 4102 
1559-37 4099 
1559-38 4100 
1559-39 4099 
1559-40 4096 
1559-41 4096 
1559-42 4105 
1559-43 4092 
1559-44 4097 
1559-45 4105 
1559-46 4096 
1559-47 4095 
1559-48 . Towns 
1559-49 4096 
1559-50 4106 
1559-51 4106 © 
1559-52 4106 
1559-53 4104 
1559-54 4105 
1560-55 4107 
1560-56 4105 
1560-57 4092 
1560-58 4092 
1560-59 4092 
1560-60 4108 
1560-61 4108 
1560-62 4227 
1560-63 4108 
1560-64 4227 
1560-65 4089 
1560-66 4089 
1560-67 4050 
1560-68 4050 
1561 -69 4050 
1561-70 4050 
1561-71 4090 
1561-72 4090 
1561-73 4090 
1561-74 4112 
1561-75 4091 
1561-76 4091 
1561-77 4089 
1562-78 4111 
1562-79 4111 
1562-80 4109 
1562-81 4110 
1562-82 4110 
1562-83 4110 
1562-84 4110 
1562-85, 4110 
1562-86 4110 
1562-87 « 4114 
1562-88 4114 
1562-89 4114 
1562-90 4112 
1562-91 4112 
1563-92 4112 
1563-93 4112 
1563-94 4112 
1563-95 4112 
1563-96 4109 


XXIV 
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Page Note Sec. 
1563-97 4109 
1563-98 4116 
1563-99 4116 
1563- 1 4116 
1563- 2 4116 
1563- 3 4116 
1563- 4 4116 
1563- 5 4116 
1564- 6 4115 
1564- 7 4116 
1564- 8 4116 
1564- 9 4113 
1564-10 4118 
1564-11 4084 
1564-12 4084 
1564-13 4084 
1564-14 4085 
1564-15 4122 
1564-16 4119 
1564-17 4119 
1564-18 4121 
1564-19 4118 
1564-20 4118 
1565-22 4119 
1565-23 4119 
1565-24 4119 
1565-25 4119 
1565-26 4119 
1565-27 4119 
1565-28 4119 
1565-29 4119 
1565-30 4119. 
1565-31 4120 
1566-32 4122 
1566-33 4122 
1566-34 4122 
1566-35 4122 
1566-36 4117 
1566-37 4123 
1566-38 4123 
1566-39 4123 
1566-40 4123 
1566-41 4116 
1566-42 4124 
1567-43 4124 
1567-44 4124 
1567-45 4124 
1567-47 4124 
1567-48 4124 
1567-49 4124 
1567-50 4124 
1567-51 4125 
1567-52 4125 
1567-53 4125 
1567-54 4109 
1567-56 4126 
1567-57 4126 
1567-58 4126 
«1567-59 4126 
1568-60 4127 
1568-61 4127 
1568-62 4213 
1568-63 4126 
1568-65 4127 
1568-66 4127 
1568-67 4135 
1568-68 4135 
_ 1568-69 4127 
1589-70 4127 
1569-71 4128 
1569-72 4128 
1569-78 4127 
1569-74 4128 
1569-75 4128 
1569-76 4128 
1569-77 4128 
1569-78 4128 
1569-79 4126 
1569-80 4126 
1569-81 4126, 
1569-82 4129 
1569-83 4129 
1569-84 4129 
1569-85 4129 
1569-86 4129 
1569-87 4130 
1570-89 4131 
1570-90 4131 
1570-91 4131 
1570-92 4131 
1570-93 4131 
1570-94 4131 
1570-95 4133 
1570-96 4132 
1570-97 4132 
1570-98 4132 
1571-99 4132 
- 1571-1 4132 
© 1571- 2 4134 


28 Cyc 431& 44 C.J. 


Page Note Sec. 
1571- 3 4134 
1571- 4 4134 
1571- 5 4135 
1572- 6 4135 
1572~ 7 4135 
1572- 8 4135 
1572- 9 4135 
1572-10 4135 
1572-11 4135 
1572-12 + 4135 
1572-13 4135 
1572-14 4136 
1573-15 4136 
1573-16 4136 
1573-17 4137 
1573-18 4136 
1573-20 4137 
1573-22 4137 
1573-23 4137 
1573-24 4137 
1573-25 4135 
1573-26 4129 
1574-27 4129 
1574-28 4137 
1574-29 4116 
1574-30 4138 
1574-31 4138 
1574-32 4138 
1574-33 4138 
1574-34 4138 
1574-35 4138 
1574-36 4138 
1574-37 4138 
1574-38 4138 
1574-39 4138 
1574-40 4139 
1574-41 4139 
1574-42 4139 
1575-43 4139 
1575-44 4139 
1575-45 4135 
1575-46 4140 
1575-47 4141 
1575-48 4141 
1575-49 4141 
1575-50 4141 
1576-61 4141 
1576-52 4147, 
1576-53 4142 
1576-54 4142 
1576-55 4142 
1576-56 4144 
1577-57 4213' 
1577-58 4213, 
1577-59 4146 
1577-60 4213 
1577-61 4146 
1577-62 4237, 
1577-63 4147 
1577-64 4147 
1577-65 4148 
1577-66 4149 
1578-67 4149 
1578-68 4149 
1578-69 4151 
1578-70 4151 
1578-71 4154 
1578-72 4154 
1578-73 4150 
1578-74 4150 
1578-75 4152 
1578-76 4152 
1579-77 4150 
1579-78 4155 
1579-79 4155 
1579-80 4155 
1579-81 4155 
1579-82 4155 
1579-83 4156 
1579-84 4156 
1580-85 4156 
1580-86 4156 
1581-87 4156 
1581-88 4156 
1581-89 4156 
1581-90 4157 
1581-91 4157 
1582-92 4157 
1582-93 4243 
1582-94 4213 
1582-95 4158 
1582-96 4158 
1582-97 4197 
1582-99 4159 
1582- 1 4159, 
1583- 2 4159 
1583- 3 4161 
1583- 4 4050. 
1583- 5 4160 


MUNICIPAL CORPORATIONS—Continued 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1583- 6 4160 
1583- 7 4160 
1583- 8 - 4160 
1583- 9 4160 
1583-10 4160 
1583-12 4161 
1584-13 4159 
1584-14 4161 
1584-15 4161 
1584-16 4161 
1584-17 4159 
1584-18 4160 
1584-19 4159 
1584-20 4159 
1584-21 4159 
1584-22 4162 
1584-23 4162 
1585-24 4162 
1585-25 4162 
1585-26 4163 
1585-27 4163 
1585-28 4164 
1585-29 4164 
1585-30 4164 
1585-31 4164 
1585-32 4164 
1586-33 4166 
1586-34 4166 
1586-35 4166 
1586-36 4166 
1587-37 4166 
1587-38 4166 
1587-39 4166 
1587-40 4166 
1587-41 4166 
1587-42 4166 
1587-43 4166 
1588-44 4183 
1588-45 4185 
1588-46 4185 
1588-47 4185 
1588-48 4068 
1588-50 4168 
1588-51 4167 
1588-52 4167 
1589-53 4180 
1589-54 4167 
1589-55 4167 
1589-56 4181 
1589-57 4170 
1589-58 4170 
1589-59 4170 
1589-60 4170 
1589-61 4170 
1589-62 4171 
1589-63 4172 
1590-64 4172 
1590-65 4171 
1590-66 4177 
1590-67 4177 
1590-68 4176 
1590-69 4175 
1590-70 4169 
1590-71 4169 
1590-72 4169 
1590-73 4169 
1590-74 4178 
1590-75 4178 
1591-76 Counties 

§329 
1591-77 4180 
1591-78 4180 
1591-79 4180 
1591-80 4180 
1591-81 4180 
1591-82 4180 
1591-83 4171 
1591-84 4171 
1591-85 4179 
1591-86 4179 
1592-87 4180 
1592-88 4181 
1592-89 4181 
1592-90 4181 
1592-91 4181 
1592-92 4181 
1592-93 4181 
1592-94 4241 
1592-95 4194 
1592-96 4219 
1592-97 4197 
1592-98 4197 
1592-99 4197 
1592- 1 4199 
1592- 2 4197 
1593- 3 4197 
1593- 4 4221) 
1593- 6 4182 
15938- 7: 4182 


28 Cyc 43 & 44 C.J. 


Page Note Sec. 
1593- 8 4198 
1593- 9 4199 
1593-10 4224 
1594-11 4223 
1594-12 4198 
1594-13 4198 
1594-14 4199 
1594-15 4199 
1594-16 4199 
1594-17 4199 
1595-18 Counties 

335 

1595-19 4219 
1595-20 4200 
1595-21 4200 
1595-22 4201 
1595-23 4203 
1595-24 4203 
1596-25 4181 
1596-26 4166 
1596-27 4189 
1596-28 4203 
1596-29 4186 
1596-30 4186 
1596-31 4186 
1596-32 4186 
1596-33 4186 
1596-34 4186 
1596-35 4186 
1596-36 4186 
1597-37 4189 
1597-88 4189 
1597-39 4189 
1597-40 4189 
1597-41 4189 
1597-42 4187 
1597-43 4189 
1597-44 4188 
1597-45 4188 
1597-46 4188 
1597-47 4188 
1598-48 4188 
1598+49 4188 
1598-50 4192 
1598-51 4192 
1598-52 4193 
1598-53 4193 
1598-54 4195 
1598-55 4193 
1598-56 4195 
1598-57 4195 
1598-58 4195 
1598-59 4245 
1598-60 4196 
1598-61 4196 
1598-62 4196 
1598-63 4196 
1598-64 4193 
1598-65 4213 
1598-66 4213 
1599-67 4193 
1599-68 4193 
1599-69 4193 
1599-70 4222 
1599-71 4203 
1599-72 4204 
1600-73 4204 
1600-74 4252 
1600-75 4203 
1600-76 4193 
1600-77 4202 
1600-78 4202 
1600-79 4203 
1600-80 4203 
1600-81 4181 
1600-82 4202 
1600-83 4202 
1600-84 4163 
1600-85 4163 
1601-86 4163 
1601-87 4163 
1601-88 4267 
1601-89 4163 
1601-90 4163 
1601-91 4184 
1602- 3 4206 
1602- 4 4206 
1602- 5 4206 
1602- 6 4206 
1602- 7 4213 
1602- 8 4158 
1602- 9 4206 
1602-10 4163 
1602-11 4206 
1602-12 4206 
1603-13 4207 
1603-14  4207° 
1603-15 4207 
‘1603-16 © 4207 


28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1603-17 4207 
1603-18 4208 
1603-19 4208 
1603-20 4208 
1603-21 4208 
1603-22 Counties 

§341 et seq. 
1603-23 4208 
1603-24 4208 
1603-25 Counties 

§308 et seq. 
1603-26 4208 
1603-27 4208 
1604-28 4208 
1604-29 4208 
1604-30 4208 
1604-31 4208 
1604-32 4208 
1604-33 4208 
1604-34 4209 
1604-35 4209 
1604-36 4209 
1604-37 4209 
1604-38 4209 
1604-39 4209 
1604-40 4210 
1605-41 4210 
1605-42 4210 
1605-43 4210 
1605-44 4210 
1605-45 4210 
1605-46 4210 
1605-47 4210 
1605-48 4210 
1605-49 4228 
1606-50 4211 
1606-51 4211 
1606-52 4211 
1606-53 4211 
1606-54 4211 
1607-55 4211 
1607-56 4211 
1607 -57 4211 
1607-58 4211 
1607-59 4211 
1607-60 4211 
1607-61 4211 
1607-62 4211 
1608-63 4211 
1608-64 4205 
1608-65 4205 
1608-66 4205 
1608-67 4205 
1608-68 4205 
1608-69 4205 
1608-70 4205 
1608-71 4205 
1603-72 4205 
1608-73 4205 
1608-74 4212 
1608-75 4205 
1608-76 4205 
1609-77 4224 
1609-78 4224 
1609-79 4224 
1609-80 4224 
1609-81 4223 
1609-82 4223 
1609-83 4237 
1609-84 4240 
1609-85 4236 
1609-86 4237 
1609-87 4222 
1609-88 4222 
1609-89 4158 
1610-90 4212 
1610-91 4212 
1610-92 4212 
1610-93 4212 
1610-94 4212 
1610-95 4212 
1610-96 4212 
1611-97 4212 
1611-98 4220 
1611-99 4212 
1611- 1 4212 
1611- 2 4212 
1611- 3 4212 
1611- 4 4212 
1611- 5 4212 
1611- 6 4213 
1611-7 4237 
1611- 8 4213 
1611- 9 4213 

- 1612-10 4227 
1612-11 4213 
1612-12 4213 
1612-13 ,. 4214 
1612-14 4214 


SS EEF 
28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1612-15 4214 
1612-16 4214 
1613-17 4132 
1613-18 4214 
1613-19 Towns 
1613-20 4222 
1613-21 4222 
1613-22 4236 
1613-24 4222 
1613-25 4227 
1613-26 4245 
1614-27 4226 
1614-28 4256 
1614-30 4256 
1614-31 4254 
1614-32 4225 
1614-33 4256 
1614-34 4256 
1614-35 4255 
1614-36 4255 
1615-38 4239 
1615-39 4267 
1615-40 4239 
1615-41 4243 
1616-42 4243 
1616-43 4237 
1616-44 4231 
1616-45 4231 
1616-46 4231 
1616-47 4231 
1616-48 4234. 
1616-49 4234 
1617-51 4232! 
1617-52 4232 
1617-53 4232 
1617-54 4232 
1617-55 4232 
1617-56 4231 
1617-57 4239 
1617-58 4243 
1617-59 4233 
1617-60 4233 
1617-61 4233 
1618-62 4233 
1618-63 4238 
1618-64 4238 
1618-65 4234 
1618-66 4238 
1618-67 4238 
1618-68 4234 
1619-69 4234 
1619-70 4234 
1619-71 4238 
1619-72 4238 
1619-73 4234 
1619-74 4235 
1619-76 4235 
1619-77 4235 
1619-78 4235 
1619-79 4235 
1620-80 4251 
1620-81 4235 
1620-82 4235 
1620-83 4237 
1620-84 4237 
1620-85 4235 
1620-86 4235 
1620-87 4236 
1620-88 4236 
1620-89 4236 
1620-90 4236 
1620-91 4236 
1620-92 4237 
1621-93 4237 
1621-94 4237 
1622-95 4237 
1622-96 4240 
1622-97 4237 
1622-98 4237 
1622-99 4237 
1623- i 4243 
1623- 2 4238 
1623- 8 4238 
1623- 4 4241 
1623- 5 4235 
1623- 6 4237 
1623- 7 4237 
1623- 9 Counties 

§324 
1624-10 4234 
1624-11 4244 
1624-12 4244 
1624-13 4244 
1624-14 4244 
1624-15 4244 
1624-16 4244 
1625-17 Towns 
1625-18 4244 
1625-19» 4245, 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—_—_ TS oO OOOO 
‘28 Cye 43 & 44. J. | 28 Cyc 43 & 440. J. 
Page Note Sec. | Page Note Sec. 
1625-20 4244 1640-20 4182 
1625-21 4244 1641-21 4215 
1625-22 4195 1641-22 4224 
1625-23 4235 1641-23 4224 
1625-24 4251 1641-24 4224 
1625-25 4245 1641-25 4216 
‘ 1625-26 4245 1641-26 4216 
1626-27 4245 | 1641-27 4217 
1626-28 4245 1641-28 4217 
1626-29 4245 1641-29 4217 
1626-30 4245.1 1642-30 4217 
1626-31 4245 1642-31 4217 
1627-32 4245 1642-32 4218 
1627-33 4246 | 1642-33 4218 
1627-34 4246 1642-34 4218 
1628-35 4246] 1642-35 4218 
1628-36 4246 | 1642-36 4218 
1628-37 4246 | 1642-37 4218 
1629-38 4246| 1642-38 4215 
1629-39 4246] 1643-39 4215 
1629-40 Counties | 1643-40 4215 
1629-41 Towns 1643-41 4215 
1629-42 4248 | 1643-42 4219 
1629-43 4248 | 1643-43 4219 
1629-44 4248 | 1643-44 4157 
1629-45 4248 | 1643-45 4219 
1630-46 4248 | 1643-46 4220 
1630-47 4248 | 1643-47 4220, 
1630-48 4248 1643-48 4124 
1630-49 4248 | 1643-49 4124 
1630-50 4244} 1643-50 4220 
1630-51 4248 | 1643-51 4221 
1630-52 4248'| 1644-52 4221 
1630-53 4246 | 1644-54 4124 
1630-54 4249 | 1644-55 4220 
1630-55 4247.| 1644-56 4220 
1631-56 4247 | 1644-57 4221 
1631-57 4249 | 1644-58 4224 
1631-58 4249'| 1644-59 4224 
1631-59 4249} 1644-60 4223 
1631-60 4249,| 1644-61 4223 
1631-61 4249 | 1644-62 4223 
1631-62 4237:| 1644-63 4223 
1631-63 4249 1645-64 4220 
1632-64 4249|| 1645-65 4220 
1632-65 4249 | 1645-66 4220 
1632-66 4249 | 1645-68 4255 
1632-67 4249'| 1645-70 4221 
1632-68 4249 | 1645-71 4221 
1632-69 4249,{ 1646-72 4260 
1633-70 4249 1646-73 4260 
1633-71 4249'| 1646-74 4260 
1633-72 4250; | 1646-75 4223 
1633-73 4250} | 1646-76 4223 
1633-74 4250|| 1646-77 4266 
1633-75 4250! |. 1646-78 4223 
1633-76 4250) | 1646-79. 4222 
1634-77 4250,| 1646-80 4222 
1634-78 4196: | 1647-81 4260 
1634-79 4244. | 1647-82 4223 
1634-80. 4252) | 1647-83 4260 
1634-81 4253\| 1647-84 4223 
1635-82 4253'| 1647-85 4262 
1635-83 4253 | 1647-86 4243 
1635-84 4253] 1647-87 4262 
1635-85 4253, | 1647-88 4262 
1635-86 4253! | 1647-89 4262 
1636-87 4253 | 1647-90 4262 
1636-88 § 4253)] 1647-93 4239 
1636-89 4227'| 1648-94 4234 
1636-90 4227] 1648-96 4243 
1636-91 4227,| 1648-97 4243 
1636-92 4227) 1648-98 4243 
1636-93 4227 | 1648-99 4244 
1637-94 4229] 1648-1 4240 
1637-95 4229,| 1649- 2 4240 
1637-96 4229 | 1649- 3 4240 
1637-97 4229 | 1649- 4 4240 
1637-98 4260'} 1649-5 4262 
1638-99 4259 | 1649- 6 4242 
1638- 1 4229 | 1650- 7 4242 
1638- 2 4230'} 1650- 8 4246 
1638- 3 4230:| 1650- 9 4242 
1638- 4 4230 | 1650-11 4241 
1638- 5 4229 | 1650-12 4241 
1639- 6 *4229\| 1650-13 4247 
1639- 7  4229'| 1650-14 4241 
1639- 8  4261') 1650-15 4247 
1639- 9 4261} 1650-17 4240 
1639-10 42611} 1650-18 4253 
1639-11 4228.| 1651-19 4240 
1639-12 4229'| 1651-20 4243. 
1640-13 4222) 1651-21 4262 
1640-14 4227} 1651-22 4262 
1640-15  4182'| 1651-23 4243 
1640-16 4182'| 1651-24 3 
1640-17 4182\| 1652-25 4243 
1640-18  4182)| 1652-26 4243 
1640-19.  4182)| 1652-27 4243 


—_—_—o_oOO 
28 Cyc 43 & 44C.J. 
Page Note Sec. 
1652-28 4243 
1652-29 4262 
1652-30 4243 
1652-31 4243 
1652-32 4239 
1653-33 4262 
1653-34 4261 
1653-36 4261 
1653-37 4261 
1653-38 4263 
1653-39 4263 
1653-40 4263 
1653-41 4263 
1653-42 4263 
1653-43 © 4263 
1653-44 4263 
1653-45 4263 
1654-46... 4263 

* 4264 |. 
1654-47 4264 
1654-48 4264 
1654-49 4264 
1654-50 4264 

1654-51 4264 | 
1655-52 4265 
1655-53 4265 
1655-54 4265 
1655-55 4267 
1655-56 4267 
1655-57 4267 
1655-58 4267 
1655-59 4267 
1655-60 4267 
1655-61 4267 
1656-62 4267 
1656-63 4267 
1656-64 4267 
1656-65 4267 
1656-66 4267 
1656-67 4267 
1656-68 4267 
1656-69 Bills&N. 
’ § 1336 et seq. 
Bonds §226 

. Evid. 

189 et seq.; | 
1656-70: 4268 
1657-71 4268 
1657-72 4270 
1657-73. Trial 
1657-74... 4269 
1657-75 ~—- Trial 
1657-76 _— Trial 
1658-77 4270 
1658-78 4270 
1658-79 4270 
1658-80 4270 
1658-81 4270 
1658- 2 4271 
1658- 3 4271 
1658- 4 4271 
1659- 5 4272 
1659- 6 4280 
1659- 7 4273 
1659- 8 Const.L. 


§133 
1659- 9 Const.L. 
§133 


1659-11 4274 
1660-12 4274 
1660-13 4274 
1660-14 4274 
1660-15 4277 
1660-16 4277 
1660-17 4277 
1660-18 4276 
1660-19 4275 
1660-20 4275 
1661-21 4275 
1661-22 4275 
1661-23 4278 
1661-24 4278 
1661-25 4280 
1661-26 4280 
1662-27 Const.L. 
§636 
1662-28 4286 
1662-29 4287 
1662-30 ©=— 4287 
1662-31 4287 
1663-32 Taxation 
1663-33 4282 
1663-34 4282 
1663-35 4282 
1663-36 4282 
1663-37 4282 
1663-38 4282 
1663-39 4282 
- 1663--42 4284 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


28 Cyc 43 & 44. J. 


Page Note Sec. 
1664-43 4284 
1664-44 4285 
1664-45 4285 
1664-46 4285 
1664-47 4285 
1664-48 4285 
1664-49 4285 
1664-50 4285 
1664-51 4285 
1664-52 4285 
1664-53 4309 
1664-54 4309 
1664-56 4292 
1665-57 4292 
1666-58 4292 
1667-59 4292 
1667-60 4295 
1667-61 4293 
1667-62 4302 
1667-63 4300 
1667-65 4300 
1667-66 4300 
1668-67 4298 
1668-68 4302 
1668-69 4302 
1669-71 4306 
1669-72 4307 
1669-74 4307 
1669-75 4307 
1670-76 4307 
1670-77 4307 
1670-78 4308 
1670-79 4308 
1670-80 4308 
1670-81 4308 
1670-82 4308 
1670-83 4308 
1670-84 4308 
1670-86 4309 
1671-87 4309 
1671-88 Sch. & 

Sch. Dist. 
1671-89 4309 
1671-90 4310 
1671-91 4310 
1671-92 4310 
1671-93 4310 
1671-94 4310 
1671-95 4310 
1671-96 4310 

1672-97 4310 
1672-98 4311 
1672-99 431i 
1672- 2 4311 
1673- 3 4312 
1673- 4 4312 
1673- 5 4312 
1673- 6 4312 
1673- 7 4313 
1673- 8 4313 
1673- 9 4313 
1673-10 4313 
1673-11 4313 
1673-12 4313 
1674-13 4314 
1674-14 Mand 

§424 et seq 
1674-15 4314 
1674-16 4314 
1674-17 4314 
1674-18 4314 
1674-19 4315 
1674-20 4315 
1674-21 4315 
1675-22 4315 
1675-23 4315 
1675-24 4315 
1675-25 4316 
1675-26 4316 
1675-27 4316 
1675-29 4317 
1676-30 4317 
1676-31 4317 
1676-32 4319 
1676-33 4319 
1676-34 4319 
1676-35 4319 
1676-36 4319 
1676-37 4319 
1676-38 4319 
1676-39 4320 
1676-40 4320 
1677-41 4321 

1677-42 4321 
1677-44 4322 
1677-45 4322 
1677-46 4322 
1677-47 4322 
1677-48 4322 


MUNICIPAL CORPORATIONS—Continued 


28 Cyc 43 & 44.5. 28 Cyc 43 & 44 C. J. 


Page Note Sec. 
1677-49 4326 
1677-50 4326 
1677-51 4326 
1677-52 4326 
1677-53 4326 
1677-54 4323 
1678-55 4324 
1678-56 4323 
1678-58 4323 
1678-59 4341 
1679-60 4342 
1679-61 4343 
1680-62 4344 
1680-63 4347 
1680-64 4348 
1680-65 4348 
1680-66 4348 
1680-67 4351 
1680-68 4351 
1681-69 4351 
1681-70 4319 
1681-71 4326 
1681-72 4326 
1681-73 4353 
1681-74 4353 
1681-75 4353 
1681-76 4353 
1681-77 4353 
1681-78 4353 
1681-79 4353 
1682-80 4358 
1682-81 4361 
1682-82 4358 
1683-83 4362 
1683-84 4354 
1683-85 4354 
1683-86 4354 
1683-87 4354 
1683-88 4354 
1683-89 4354 
1683-90 4354 
1683-91 Ins. §36 
1683-92 4340 
1683-93 4340 
1683-94 4340 
1683-96 4350 
1684-97 4350 
1684-98 4350 
1684-99 4350 
1684- 1 4350 
1684- 2 4350 
1684- 3 4350 
1684- 4 4350 
1684- 5 4350 
1684- 6 4350 
1684- 7 4352 
1684- 8 4352 
1684- 9 4337 
1684-10 4337 
1684-11 4338 
1684-12 4339 
1685-13 4337 
1685-14 4337 
1685-15 4367 
1685-16 4367 
1685-17 4367 
1685-18 4318 
1685-19 4318 
1685-20 4318 
1685-21 4349 
1685-23 4327 
1685-24 4327 
1686-25 4355 
1686-26 4327 
1686-27 4327 
1686-28 4328 
1686-29 4328 
1687-30 4328 
1687-31 4328 
1687-32 4328 
1687-33 4330 
1688-34 4330 
1688-35 4332 
1688-36 4332 
1688-37 4332 
1688-38 4333 
1688-39 4333 
1688-40 4335 
1688-41 4334 
1688-42 4334 
1688-45 4361 
1689-46 4361 
1689-47 4361 
1689-48 4361 
1689-49 4361 
1689-50 4364 
1689-51 4364 
1690-52 4364 

4346 


Page Note Sec. 
1690-54 4346 
1690-55 4346 
1690-56 4346 
1690-58 4346 

' 1690-59 4336 
1690-60 4336 
1690-61 4372 
1690-62 4372 
1691-63 Taxation 
1691-64 4371 
1691-66 4369 
1691-67 4369 
1691-68 4373 
1691-69 4373 
1691-70 4373 
1691-71 4373 
1691-72 4373 
1691-73 4376 
1691-74 4376 
1691-75 4376 
1691-76 4389 
1691-77 4373 
1691-78 4374 
1691-79 4374 
1692-80 © 4377 
1692-81 4378 
1692-82 4379 
1692-83 4378 
1692-84 4379 

| 1692-85 . 4379 
1692-86 4379 
1692-87 4379 
1692-88 4379 
1692-89 4379 
1692-90 4387 

, 1692-91 4380 

- 1693-92 4380 
1693-93 4380 

; 1693-94 4380 

» 1694-95 4380 
1694-96 4380 
1694-97 4384 
1694-98 4380 
1694-99 4373 
1694- 1 4373 
1694- 2 4380 

, 1694- 3 4382 

' 1694-4 4385 
1694- 5 4386 
1695- 6 4389 
1695— 7 <. 4390 
1695- 8 4390 
1695- 9 4391 
1695-10 4391 
1695-11 4392 
1695-12 4392 
1695-13 4395 
1696-14 4395 
1696-15 4393 
1696-16 4393 
1697-18 4394 
1697-19 4394 
1697-20 4394 
1697-21 4394 
1697-22 4401 
1697-23 4401 
1697-24 4395 
1698-25 4395 
1698-26 4396 
1698-27 4396 
1698-28 4396 
1698-29 4396 
1698-30 4397 
1698-31 4397 
1698-32 4397 
1698-33 4398 
1699-34 4399 
1699-36 4401 
1699-37 4401 
1699-38 4405 
1699-39 4406 
1699-40 4406 
1700-41 4407 
1700-42 4406 
1700-43 4406 
1700-44 4406 
1700-45 4409 
1700-46 4410 
1700-47 4411 
1700-48 4411 
1700-49 4411 
1701-50 = 4411 
1701-51 4411 
1701-52 4412 
1701-53 4412 
1701-54 4425 
1701-55 4423 
1701-56 4423 
1701-57 4424 


28 Cyc 43 & 44 C.J. | 28 Cyc 43 & 44. C. J. 


Page Note Sec. 
1701-58 = 4427 
1701-59 4417 
1701-60 4417 
1701-61 4417 
1701-62 4426 
1701-63 4413 
1702-64 4417 
1702-65 4429 
1702-66 4416 
1702-67 4417 
1702-68 4417 
1702-69 4417 
1702-70 4417 
1702-7 4419 
1703-72 4422 
1703-73 4492 
1703-74 4422 
1703-75 4422 
1703-76 


1703-77 Taxation 
1703-78 Taxation 


1703-79 Taxation 
1703-80 4426 
1703-81 4426 
1703-82 4425 
1703-83 4425 
1703-84 4425 
1703-85 4425 
1704-87 4434 
1704-88 4434 
1704-89 4435 
1704-90 - 4440 
1704-91 4437 
1704-92 4438 
1705-93 4438 
1705-94 4438 
1705-95 4438 
1705-96 4439 
1705-97 4439 
1705-98 4489 
1705-99 4441 
1705- 1 4441 
1705- 3 4442 
1705- 4 4443 
1705- 5 4442 
1706- 6 4443 
1706- 7 4445 
1706- 8 4445 
1706- 9 4445 
1706-10 4446 
1706-11 4446 
1706-12 4447 
1706-13 4447 
1706-14 4447 
1706-15 4448 
1707-16 4449 
1707-18 4451 
1707-19 4451 
1707-20 4451 
1707-21 4453 
1708-22 4453 
1708-23 Payment 
1708-24 4451 
1708-25 4454 
1708-26 4454 
1708-27 4454 
1709-30 4525 
1709-31 4525 
1709-32 4529 
1709-33 4528 
1709-34 4526 
1709-35 4455 
1709-36 Taxation 
1710-37 4465 
1710-88 4456 
1710-39 4456 
1710-40 4461 
1710-41 4461 
1710-42 4461 
1710-43 4458 
1710-44 4458 
1711-45 4462 
1711-46 4462 
1711-47 4462 
1713-48 4462 


1711-49Taxation 


1711-50 4463 
1711-54 4506 
1711-55 4506 
1711-56 4506 
1712-57 4507 
1712-58 4507 
1712-59 4483 
1712-60 4508 
1712-61 4507 
1712-62 4464 
1713-63 4464 
1713-64 4464 
1713-65 4464 


4499 | 


Page Note Sec. 
1713-66 4464 
1713-67 4464 
1713-68 4464 
1713-69 4465 
1713-70. 4465 
1713-71 4465 
1713-73 4462 
1713-74 4462 
1713-75 4468 
1713-76 4468 
1714-77 4469 
1714-78 4469 
1714-79 4469 
1714-80 4469 
1714-81 4469 
1714-82 4470 
1714-83 4471 
1714-84 4469 
1714-85 4475 
1714-86 4471 
1714-87 4471 
1714-88 4471 
1714-89 4471 
1714-90 4466 
1715-91 4466 
1715-92 4468 
1715-93 4468 
1715-95 4473 
1715-96 4473 
1715-97 4473 
1715-98 4473 
1715-99 Process 
1715- 4475 
1715- 3 4475 
1715- 4 4475 
1716- 5 4475 
1716- 6 4475 
1716- 8 4476 
1716- 9 4476 
1716-10 4476 
1716-11 4476 
1716-12 4478 
1716-13 4478 
1716-15 4479 
1716-16 4479 
1716-17 4480 
1717-18 4480 
1717-19 4480 
1717-20 4480 
1717-22 4481 
1717-23 4481 
1717-24 4481 
1717-25 4481 
1717-26 4481 
1717-27 4481 
1717-28 4481 
1717-29 4481 
1717-30 4481 
1717-31 4481 
1717-32 4481 
1717-33 4482 
1717-34 4482 
1717-35 4482 
1718-36 4485 
1718-37 4485 
1718-38 4485 
1718-39 4485 
1718-40 4485 
1718-41 4485 
1718-42 4485 
1718-44 4504 
1718-45 4504 
1718-46 4486 
1719-47 4486 
1719-48 4486 
1719-49 4486 
1719-50 4486 
1720-51 4486 
1720-52 4487 
1720-53 4490 
1720-54 4494 


1720-55 Taxation 

1720-56 Taxation 

1720-57 Taxation 

1721-58Taxation 

1721-59Taxation 
4 


1721-60 491 
1721-61 4491 
1721-62 4491 
1721-63 4492 
1721-64 4492 
1721-65 4492 
1721-66 4493 
1721-67 4494 
1721-68 4494 
1721-69 4494 
1721-70 4495 
1721-71 4494 
1721-73 4495 


pe ete ES 
28 Cyc 43 & 44 C. J. 
Page Note Sec. 
1721-74 4495 
1721-75 4495 
1722-76 . 4495 
1722-77 4495 
1722-78 4497 
1722-79 4497 
1722-80 4497 
1722-81 4498 
1722-82 4502 
1722 -84 4502 
1722-85 4499 
1722-86 4496 
1723-87 4496 
4509 

1723-88 4509 
1723-89 Taxation 
1723-90 4509 
| 1723-91 4511 
1723-92 4511 
1723-95 4511 
1723-94 » 4511 
1723-95 4511 
1723-96 4511 
1723-97 « 4511 
1724-98 4511 
| 1724-99- 4512 
1724- 1 4512 
1724- 2 4512 
1724- 3 4512 
1724- 4 4512 
1724-6. 4516 
1724- 7 4516 
1724-8 4516 
1724- 9 4516 
1724-10 . 4516 
1725-11 4516 
| 1725-12 4516 
1725-13 4516 
1725-14 ;.. 4518 
| 1725-15 4518 
1725-16. 4515 
1725-17 4517 
1725-18 , 4516 
1725-19 4519 
1725-20 . 4519 
| 1725-21 4519 
1726-23 . 4521 
| 1726-24 . 4521 
1726-25 . 4522 
| 1726-27 4520 
1726-28 . 4520 
1726-29 ;, 4520 
1726-30 4520 
1726-31 4520 
1726-32 4520 
1726-33 4520 
1726-35 4520 
1726-36 4525 
1726-37 4525 
1726-38 4526 
1727-39 4530 
1727-40 4530 
1727-41 4530 
1727-42 4530 
1727-43 4530 
1727-45 4531 
1727-46 4532 
1727-47 4500 
1727-48 4533 
1727-49 4534 
1728 -50 4534 
1728-51 4535 
1728-52 4535 
1728-53 4535 
1728-54 4503 
1728-55 4535 
1728-56 4535 
1728-57 4536 
1728-58 4536 
1728-59 4536 
1728-60 4536 
1728-61 4536 
1728-62 4536 
1729-63 4538 
1729-64 4537 
1729-65 4537 
1729-66 4539 
1729-67 4545 
1729-68 4540 
1729-69 4541 
1729-70 4540 
1729-71 4540 
1729-72 4540 
1729-73 4543 
1730-74 4543 
1730-75 4543 
1730-76 4546 
1730-77 4543 
1730-78 4543 


ee 
28 Cyc 43 & 44 €. J. 


Page Note Sec. 
1730-79 4545 
1731-80 4546 
1731-81 4546 
1731-82 4546 
1731-84 4543 
1731-85 4546 
1731-86 4549 
1732-87 4549 
1732-88 4549 
1732-89 4548 
1732-90 4548 
1732-91 4548 
1732-92 4555 
1732-93 4563 
1732-94 4550 
1732-95 4553 
1732-96 4550 
1732-99 4553 
1732- 1. Mand. 

§§546 -556 

1733- 2 Quo 

Warranto 

1733- 3 . 4551 
1733- 4 4551 
1733- 5 4550 
1733-6 4550 
1733- 7Taxation 
1733-8 4563 
1734-9 4563 
1734-10 . 4563 
1734-11 4593 
1734-12 4605 
1734-13 — 4552 
1734-14 4552 
1734-15 4552 
1734-16 4563 
1734-17 4553 
1734-18 4553 
1734-19 4553 

, 1734-20 4553 
1735-22 4553 
1735-23 4553 
1735-24 4553 
1735-25 » 4553 
1735-27 = 4557 
1735-28 4557 

. 1735-29. 4557 

1735-30 . 4557 
1735-31 4557 
1735-32 .. 4633 
1735-34 4558 
1735-35 . 4558 
1735-36 4559 
1735-37 4559 
1736-38 4559 
1736-39 4559 
1736-40 4559 
1736-41 4560 
1736-42 4560 - 
1736-43 4560 
1736-44 4560 
1736-45 4587 
1736-46 4561 
1736-47 4561 
1736-48 4561 
1736-49 4561 
1736-50 4561 
1736-51 4565 
1736-52 4565 
1736-53 4565 
1736-54 4565 
1736-55 4565 
1737-56 = 4565 
1737-57 4565 
1737-58 4565 
1737-59 4565 
1737-61 4567 
1737-62 4567 
1737-63 4570 
1737-64 4570 
1737-65 4568 
1738-66 4565 
1738-67 4565 
1738-68 4569 
1738-69 4569 
1738-70 4566 
4738-72 4565 
1738-78 4565 
1738-74 4600 
1738-75 4576 
1738-76 = 4574 
1738-77 4574 
1739-78 4574 
1739-79 4574 
1739-80 4574 
1739-81 4574 
1739-82 4574 
1740-83 4574 
1740-84 4574 


XXVi 
er_—a——_ 
28 Cyc 43 & 44 C.J. 
Page Note Sec. 
1740-85 4574 
1740-86 4575 
1740-87 4578 
1740-88 4573 
1740-89 4573 
1740-90 4573 
1740-91 4573 
1740-92 4630 
1741-93 4571 
1741-94 4557 
4552 
1741-95 4571 
1741-96 4572 
1741-97 4572 
1741-98 4572 
1741-99 4571 
1741- 1 4571 
1741- 2 4572 
1741- 3 4580 
1742-4 4572 
1742- 5 4572 
1742- 6 4577 
1742- 7 4577 
1742-8 4553 
1742- 9 4562 
1742-10 4577 
1742-11 4577 
1743-12 4577 
1743-13 4577 
1743-14 4580 
4582 
1743-15 4582 
1743-16 4581 
1743-17 4582 
1743-18 4582 
1743-19 4580 
1743-20 4580 
1743-21 4580 
1743-22 4580 
1744-23 4584 
1744-24 4584 
1744-25 4584 
1744-26 4584 
1744-27 4584 
1744-28 4584 
1744-29 4585 
1744-30 4585 
1744-31 4586 
1744-32 4592 
1744-33 4592 
1744-34 4592 
1745-35 4583 


\ 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


MUNICIPAL CORPORATIONS—Continued 


—_——_—_- o_o ——— 

28 Cyc 43 & 44. J. | 28 Cyc 43 &44C. J. | 28 Cyc 43 &44€.J. | 28 Cyc 43 & 44. J. | 28 Cyc 43 & 44°C. J. 

Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. Page Note Sec. 
1745-36 4599 1749-94 4639 | 1754-51 4647 1759- 7 4680 | 1764-57 4691 
1745-38 4596 1749-95 4639 1754-52 4647 1759- 8 4680 | 1764-59 4692 
1745-39 4596 1749-96 4639 1754-53 4647 1759- 9 4679 1764-60 4692 
1745-40 4596 1750-97 4639 1754-54 4647 1759-10 4679 1764-61 4692 
1745-41 4596 1750-98 4639 | 1754-55 4647 1759-11 4679 1764-62 4692 
1745-42 4596 1750-99 4639 | 1754-57 4648 1760-12» 4679 1764-63 4692 
1745-43 4603 1750- 1 4639 | 1755-58 4648 1760-14 4677 1764-64 4692 
1745-44 4605 1750- 2 4639 | 1755-59 4648 1760-17 4677 1764-65 4692 
1745-45 4606 1750- 3 4640 | 1755-60 4648 1760-18 4677 1764-66 4692 
1745-46 4603 1750- 4 4640 | 1755-61 4648 1760-19 4677 | 1764-67 4692 
1745-47 4603 1750- 5 4640 | 1755-62 4648 1760-20 4677 | 1764-68 4692 
1745-48 4603 1750- 6 4640 | 1755-64 4649 1760-21 4678 | 1764-69 4692 
1745-49 4608 1750- 7 4640 | 1755-65 4649 1760-22 4658 1764-70 4691 
1746-50 4608 1750- 8 4641 1755-66 § 4649 1760-23 4658 | 1765-71 4720 
1746-51 4602 1750- 9 4641 1756-67 4649 1761-24 4658 | 1765-75 4655 
1746-52 4607 1750-10 4641 1756-68 4651 1761-25 4658 | 1765-78 4656 
1746-53 4605 1751-11 4641 | 1756-69 4653 1761-26 4652 1765-79 4656 
1746-54 4607 1751-12 4641 1756-70 4653. 1761-27 4652 | 1765-80 4657 
1746-55 4605 1751-13 4641 | 1756-72 4662 1761-28 4659 | 1765-81 4657 
1746-56 4605 1751-14 4642 | 1756-74 Towns 1761-29 4675 | 1765-83 4693 
1746-57 4605 1751-15 4642 | 1756-75 4662 1761-31 4681 1765-84 4693 
1746-58 4605 1751-16 4642 | 1757-76 4663 Parties | 1765-85 4707 
1746-59 4605 1751-17 4642 | 1757-77 4663 1761-32 1765-86 4707 
1746-60 4606 | 1751-18 4642 | 1757-78 4663 Parties | 1765-87 4706 
1746-61 4606 1752-19 4643 4664 1761-33 4682 | 1766-88 4706 
1746-62 4606 1752-20 4643 | 1757-79 4663 Equity | 1766-89 4706 
1746-63 4607 1752-21 4643 4664 §§305-307 | 1766-90 4694 
1746-64 4607 1752-22 4643 | 1757-80 4712 Parties | 1766-91 4694 
1746-65 4602 1752-23 4643 | 1757-81 4663 1761-34 4682 | 1766-92 4694 
1747-67 4615 1752-24 4643 | 1757-83 4664 Equity §309 | 1766-93 4694 
1747-68 4612 1752-25 4643 | 1758-84 4664 Parties | 1766-94 4694 
1747-69 4614 1752-26 4643 | 1758-85 4668 1762-85 4683 | 1766-95 4696 
1747-70 4615 1752-28 4644 | 1758-86 4668 1762-36 Towns | 1766-96 4707 
1747-71 4612 1753-29 4644 | 1758-87 4668 1762-38 4661 1766-97 4695 
1747-72 4612 1753-30 4644 | 1758-88 4668 1762-39 4661 1766-98 4696 
1747-73 4612 1753-31 4644 | 1758-89 4672 1762-40 4661 1766-99 4697 
1747-74 4612 1753-32 4644 | 1758-90 4673 1762-41 4661 1766- 1 4699 
1747-75 4612 1753-33 4644 | 1758-91 4669 1762-43 4684 | 1766- 2 4699 
1747-76 4617 1753-35 4645 | 1758-92 4669 1763-44 4684 | 1766- 3 4698 
1748-77 4621 1753-36 4645 | 1758-93 4678 1768-45 4686 | 1766-4 Ewid 
1748-78 4622 1753-37 4645 | 1758-94 4678 1763-46 4686 §1882 
1748-79 4622 1753-38 4645} 1758-95 4664 1763-47 . 4688 Statutes 
1748-80 4623 1753-39 4645 | 1759-96 4664 1763-48 4688 | 1766- 5 4700 
1748-81 4623 1753-40 4645 | 1759-97 4674 1763-49 4688 1767- 6 4700 
1748-83 4636 1753-41 4645 | 1759-98 4675 1763-50 4688 | 1767-7 4700 
1748-84 4636 1753-43 4646 | 1759-99 4675 1763-51 Towns 1767- 8 4698 
1748-85 4636 1753-44 4646 | 1759- 1 4675 1763-52 4688 | 1767-9 2250 
1748-88 4638 1753-45 4646 | 1759- 2 4675 1763-53 4688 1767-10 2250 
1748-89 4638 1754-46 4646 | 1759- 3 4675 1763-54 4688 1768-11 2250 
1749-91 4638 1754-48 4647 | -1759- 5 4680 1763-55 4691 1768-12 1664 
1749-92 4638 1754-49 4647 | 1759- 6 4680 1764-56 4691 1768-13 1664 
1749-93 4639 1754-50 4647 


—_e_————ooor 
28 Cyc 43 & 44. J. | 28 Cyc 43 & 44C. J. 


Page Note Sec. 
1768-14 4697 


1768-15 1180 
1609 

1768-16: 2615 
1768-18 4703 
1768-19 4701 
1768-20 4701 
1768-21 4701 
1768-22 4708 
1769-23 4708 
1769-24 4708 
1769-25 4708 
1769-26 4701 
1769-27 4701 
1769-28 4705 
1769-29 4704 
1769-31 4713 
Evid. 

1770-32 4711 
Evid. 

§§25-28 

1770-33 4712 
vid. 

13-24 

1771-34 4714 
Evid. 

> §$§1730-1806 
1771-36 4716 
1771-37 4716 
1771-38 4716 
1771-39 Towns 
1771-41 4717 
1771-43 4723 
1772-44 4722 
1772-45 4722 
1772-46 4719 
1772-47 4721 
1772-48 4721 
1772-49 4721 
1772-50 4721 
1772-51 4726 
1772-52 4724 
1772-53 4724 
1772-54 4724 
1772-55 4724 
1772-56 4724 
1773-57 4724 
1773-58 4724 
1773-59 4724 
1773-60 4725 
1773-61 4725 


———— 
Page Note Sec. 
1773-62 4725 
1773-63 4725 
1773-64 © 4725 
1773-65 4725 
1773-66 4725 
1773-67 4725 
1773-69 4725 
1773-70 4725 
1773-71 4725 
1773-72 Execu- 
tions §938 
1774-73 4725 
1774-75 4728 
1774-76 4728 
1774-77 4728 
1774-78 4728 
1774-79 4728 
1774-80 4728 
1774-81 4728 
1774-84 4729 
1774-85 4729 
1774-86 4729 
1775-87 4729 
1775-88 4729 
1775-89 4729 
1775-90 4729 
1775-91 4729 
1775-92 4730 
1775-93 4730 
1775-94 4730 
1775-95 4730 
1776-96 4730 
1776-97 4730 
1776-98 4730 
1776-99 4730 
1776- 1 4730 
1776- 2 4730 
1776- 3 4730 
1776- 4 4731 
1776- 5 4732 
1777- 6 4732 
1777- 7 4732 
1777- 8 4732 
1777- 9 4732 
1777-10 4732 
1777-11 4732 
1777-12 4732 
1777-13 4733 
1777-14 4733 
1777-15 4734 
1777-16 4734 


Vir. 


XV. 


CORPUS JURIS 


VOLUME FORTY-FOUR 


MUNICIPAL CORPORATIONS 
(Continued from 43 C. J.) 
[Matters not in this Title, treated elsewhere in this Work, see Cross References 43 C. J. p 64] 


ANALYSIS 
DEFINITION, HISTORY, NATURE, AND STATUS [sub-analysis 43 C. J. p 1] 


. CREATION, ALTERATION, INCIDENTS, EXISTENCE, AND DISSOLUTION [sub- analysis 43 


C. J. p 2] 


. POWERS AND FUNCTIONS GENERALLY [sub-analysis 43 C. J. p 5] 

. POLICE POWERS GENERALLY [sub-analysis 43 C. J. p 6] 

. EXERCISE OF POWERS GENERALLY [sub-analysis 43 C. J. p 6] 

. LEGISLATIVE CONTROL AND SUPERVISION [sub-analysis 43 C. J. p 8] 

. JUDICIAL SUPERVISION OF POWERS GENERALLY; DETERMINATION OF REASON- 


ABLENESS OF ACTION [sub-analysis 43 C. J. p 8] 
PARTICULAR POWERS AND REGULATIONS ENUMERATED AND - CONSIDERED [sub- 
analysis 43 C. J. p 9] 


. VIOLATION AND ENFORCEMENT OF ORDINANCES AND REGULATIONS [sub-analysis 43 


C. J. p 14] 


. GOVERNING BODIES AND THEIR PROCEEDINGS [sub-analysis 43 C. J. p 16] 
. ORDINANCES, RESOLUTIONS, AND BY-LAWS [sub-analysis 43 C. J. p 18] 
. OFFICERS, AGENTS, EMPLOYEES, AND MUNICIPAL DEPARTMENTS [sub-analysis 43 C. J. 


p 21] 


. TORTS [sub-analysis 43 C. J. p 35] 

. PROPERTY [sub-analysis 43 C. J. p 43-63] 

. CONTRACTS IN GENERAL [sub-analysis p 1] 

. MUNICIPAL EXPENSES AND CHARGES, AND STATUTORY LIABILITIES [sub- ca 


p 4] 


. PUBLIC IMPROVEMENTS [sub-analysis p 4] 
. USE AND REGULATION OF PUBLIC PLACES, PROPERTY, AND WORKS [sub-analysis p 


31] 


. FISCAL MANAGEMENT, PUBLIC DEBT, SECURITIES, AND TAXATION [sub- salen p 


38] 


. CLAIMS AGAINST MUNICIPALITY [sub-analysis p vo 
. ACTIONS [sub-analysis p 63] 
. CRIMINAL RESPONSIBILITY [sub-analysis p 64] 


SUB-ANALYSIS 


CONTRACTS IN GENERAL [§§ 2120-2259] p 65 \ 
A. Scope of Treatment [§ 2120] p 65 
B. Legislative Control [§ 2121] p 65 
C. Capacity and Power To Contract [§§ 2122-2145] p 66 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


f 


Pa piae Orda . MUNICIPAL CORPORATIONS 


1. In General [§ 2122] p 66 
2. Express Power [§ 2123] p 66 
3. Implied Power [§ 2124] p 66 
4, Limitations on Power To Contract [§§ 2125-2130] p 68 
. In General [§ 2125] p 68 
. Construction and Operation of Statutes [§ 2126] p 70 
Term or Duration of Contract [§ 2127] p 71 
. Contract To Perform Public Duty [§ 2128] p 73 
. Interference with Legislative Powers or Duties [§ 2129] p 73 
. Notice of Limitation of Power [§ 2130] p 74 
5. Particular Contracts [§§ 2131-2145] p 75 
. In General [§ 2131] p 75 
. Convicts and Prisoners [§ 2132] p 75 
Grade Crossings [§ 2133] p 75 
. Influencing Legislation [§ 2134] p 75 
. Fire Department [§ 2135] p 75 
. Gifts and Gratuities [§ 2136] p 75 
. Guaranty, Indemnity, and Insurance [§ 2137] p 75 
. Lighting and Power [§ 2138] p 76 
Printing [§ 2139] p 77 
. Promotion of Private and Public Enterprises [§ acai p 77 
. Public Entertainments [§ ser P TE 
. Purchase of Land [§ 2142] p 
m.Sanitation and Public Health A 2143] p 
n. Stipulation for Liquidated Damages [§ ie p 79 
o. Surveys, Maps, and Abstracts [§ 2145] p 79 
at Powers of Council or Other Governing Body [88 9146-2151] p 79 
. In General [§ 2146] p 79 
. Mode of Exercising Powers [§ 2147] p 80 
. Surrender or Curtailment of Powers [§ 2148] p 80 
. Delegation of Powers [§ 2149] p 80 
. Judicial Supervision [§ 2150] p 81 
. Notice of Limitation of Power [§ 2151] p 81 
E Powers of Particular Officers, Boards, and Departments [§§ 2152-2167] p 81 
1. Boards’ and Departments [§ 2152] p 81 
‘12. Officers [§§ 2153-2163] p 83 
. In General [§ 2153] p 83 
. Construction and Operation of Statutes [§ 2154] p 83 
. Implied Power To Contract [§ 2155] p 83 
. Emergency Contracts [§ 2156] p 84 
. Power Under Contract to Determine Performance [§ 2157] p 84 
. De Facto Officers [§ 2158] p 84 
. Particular Officers [§§ 2159-2163] p 84 
(1) Mayor [§ 2159] p 84 
(2) Corporation Counsel [§ 2160] p 85 
(3) Comptroller [§ 2161] p 85 
(4) Tax Collector [§ 2162] p 85 
(5) Treasurer [§ 2163] p 85 
3. Committees and State Commissioners [§§ 2164-2166] p 85 
a. Committees [§§ 2164-2165] p 85 
(1) In General [§ 2164] p 85 
Tee ee (2) Single Member or Chairman of Committee [§ 2165] p 86 
b. State Commissioners [§ 2166] p 87 
4. Notice of Nature and Extent of Authority [§ 2167] p 87 
RB. Power.of Council. or Officers To Bind Successors [§ 2168] p 87 
G. Personal Interest of Officers [§§ 2169-2180] p 89 
1. In General [§ 2169] p 89 
2. Officers within the Rule, [§ 2170] p 90 
3. Application of Rule [§§ 2171-2173] p 90 
a. In General [§ 2171] p 90 
b. Emergency Contracts [§ 2172] p 92 
c. Improvement Contracts [§ 2173] p 92 
4. Purchase or Conveyance of Property [§ 2174] p 92 
D. What Constitutes “Interest?” in Contract [§§ 2175-2178] p 93 
' a. In General [§ 2175] p 93 
b. Officer as Partner, Stockholder, or Employee of. Contractor [99 2176-2177] p 93 
(1) In General [§ 2176] p 93 


(2) Modification or Abrogation of General Rule [§ 2177] p 94 
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c. Officer as Subcontractor [§ 2178] p 94 
( 6. Accrual, Suspension, or Termination of Interest [§§ 2179-2180] p 95 
a. In General [§ 2179] p 95 
b. Resignation of Officer [§ 2180] p 95 
H. Essentials and Requisites [§§ 2181-2231] p 95 
1. In General [§ 2181] p 95 
2. Authorization or Approval of Proposed Contract [§§ 2182-2183] p 97 
a. In General [§ 2182] p 97 
b. By Ordinance, By-Law, or Resolution [§ 2183] p 97 
- 3. Proposals and: Bids T§6 2184-2212] p 98 
- a. In General [§ 2184] p 98 
b. Necessity of ‘Submission [§§ 2185-2189] p 99 
- (1) In General [§ 2185] p 99 
(2) Supplemental Contracts, Amendments, and Additional Work [§ 2186] p 101 
(3) Emergencies and Temporary Arrangements [§-2187] p 102 . 
(4) Unique or Exclusively Controlled Services or Supplies [§ 2188] p 102 
(5) Other Particular Exceptions and. Exemptions [§ 2189] p a033. 
. Information to Bidders [§ 2190] p 103 
: S'pecifications [§ 2191] p 104 
e. Proposal or Advertisement [(§ 2192-2194] p 104 
(1) In General [§ 2192] p 104 
(2) Particular Provisions and Requirements [§. 2193] p 105 
(3) Readvertisement [§ 2194] p 106 
f. Form, Sufficiency, and Validity of Bid [§ 2195] p 106 
g. Deposit or Other Security for the Making of the Contract [§§ 2196-2198] p 107 
(1) In General [§ 2196] p 107 
(2) Recovery Back or Forfeiture of Deposit [§ 2197] p 107 
(3) Action on Bond [§ 2198] p 108 
. Bond or Other Security for the Performance of the Contract [§ 2199] p 108 
Withdrawal or Modification of Bid [§ 2200] p 108 
. Opening Bids and Time for Making Award [§ 2201] p 109 
. Acceptance or Rejection of Bid [§§ 2202-2212] p 109 
(1) Necessity of Acceptance [§ 2202] p 109 
(2) Sufficiency of Acceptance [§§ 2203-2204] p 109 
(a) In General [§ 2203] p 109 
(b) Compliance with Statute [§ 2204] p 109 
(3) Right of Rejection [§§ 2205-2210] p 109 
(a) In General [§ 2205] p 109 
(b) Discretion under Particular Statutes [§§ 2206-2209] ‘p 111 
aa. Bid Best Securing Public Interest [§ 2206] p 111 
bb. Lowest and Best Bid [§ 2207] p 111 
ce. Bid of Lowest Responsible Bidder [§ 2208] p. 111 
dd. Lowest Bid [§ 2209] p 112 
(c) Reserved Right To Reject Any and All Bids [§ 2210] p 112 
(4) Reconsideration [§ 2211] p 118 
(5) Liability for Delay in Acceptance or Wrongful Rejection [§ 2212] p 113 
4. Appropriation of Provision for Payment [§§ 2213-2214] p 114 
a. In General [§ 2213] p 114 
b. Publie Service Contracts [§ 2214] p 115 
5. Formal Requisites [§§ 2215-2219] p 116 
a. In General [§ 2215] p 116 
b. Necessity and Sufficiency of Writing [§ 2216] p 117 
c. Name and Signature [§ 2217] p 118 
d. Seal [§ 2218] p 118 
e. Countersignature and Certificate [§ 2219] p 119 
6. Invalid, Ultra Vires, or Illegal Contracts [§§ 2220-2230] p 120 
a. In General [§ 2220] p 120 
b. Contracts against Public Policy [§ 2221] p 120 
. Fraud [§ 2222] p 121 
. Partial Invalidity [§, 2223] p 121 
. Presumption of Validity [§ 2224] p 121 
. Estoppel To Deny Validity |§ 2225] p 122 
. Ratification [§§ 2226-2230 ] p 122 - 
(1) Power To Ratify [§ 2226] p 122 
' (2) Mode and Sufficiency [§§ 997-2999] p 123 
(a) In General [§ 2227] p 123 
(b) Eapress Ratification [§ 2228] p 123 
(c) Implied Ratification [§ 2229] p 124 
(3) Effect [§ 2230] p 126 
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7. Curative Acts [§ 2231] p 126 
I. Construction and Operation [§§ 2232-2236] p 127 
1. In General [§ 2232] p 127 
2. Contracts for Public Utilities [§ 2233] p 130 
3. Stipulation for Reference [§ 2234] p 131 
4. Construction by Parties [§ 2235] p 131 
5. Amount or Rate of Compensation [ § i igh p 131 
J. Assignment [§§ 2237-2238] p 132 
1. Of the Contract [§ 2237] p 132 
2. Of Claims under the Contract [§ 2238] p 132 . 
K. Modification and Rescission [§§ 2239-2244] p 133 . 
. In General [§ 2239] p 133 
. Limitations upon Power of City To Modify or Rescind [§ 2240] p 133 
. Necessity of Consent by Contractor [§ 2241] p 134 
. Grounds for Rescission without Consent [§ 2242] p 134 
. Notice to Contractor of Rescission [§ 2243] p 135 
. Effect of Modification or Rescission [§ 2244] p 135 
L. Performance and Breach [§§ 2245-2246] p 135 5 
1. In General [§ 2245] p 135 
2. Waiver and Estoppel [§ 2246] p 136 
M. Implied Contracts [§ 2247] p 136 
N. Rights and Remedies on Municipal Contracts [§§ 2248-2259] p 140 
1. Of the Contractor [§§ 2248-2252] p 140 
a. In General [§ 2248] p 140 
b. Defenses; Set-Off and Counterclaim [§ 2249] p 141 
1 @. Pleading [§ 2250] p 142 
d. Issues [§ 2251] p 144 
e. Hvidence [§ 2252] p 144 
2. Of the City [§§ 2253-2257] p 145 
. In General [§ 2253] p 145 
. Action on Contractor’s Bond [§ 2254] p 146 
. Defenses [§ 2255] p 146 
. Parties [§ 2256] p 147 
. Damages [§ 2257] p 147 
3. Of Third Persons [§§ 2258-2259] p 147 
a. In General [§ 2258] p.147 “ 
b. Subcontractor [§ 2259] p 148 
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XVI. MUNICIPAL EXPENSES AND CHARGES, AND STATUTORY LIABILITIES [§5 2260-2266] 
p 148 
A. In General [§ 2260] p 148 
B. Validity [§§ 2261-2266] p 149 
1. In General [§ 2261] p 149 
2. Expenses Connected with Particular Matters [§§ 2262-2266] p 149 
. Administration of Justice; Litigation*[§ 2262] p 149 
. Education [§ 2263] p 150 
. Elections [§ 2264] p 150 
. Sanitation [§ 2265] p 151 . 
. Other Matters [§ 2266] p 151 
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XVII. PUBLIC IMPROVEMENTS [§§ 2267-3596] p 151 x 
A. Definition, Nature, and Purpose [§ 2267] p 151 
B. Power and Duty To Make Improvements [§§ 2268-2385] p 153 
1. In General [§ 2268] p 153 
2. Constitutional and Statutory Provisions [S$ 2269-2271] p 155 
a. In General [§ 2269] p 155 
b. Effect on Charter Provisions [§ 2270] p 156 
ce. Amendment of Charter by City |§ 2271] p 156 
3. Particular Officers or Boards [§ 2272] p 157 
4. As between Municipal Authorities and Courts [§ 2273] p 158 
5. Duration of Power and Extinction by Exercise [§ 3974] p 158 
6. Particular Improvements [§§ 2275-2331] p 159 
a. Public Buildings [§§ 2275-2276] p 159 
(1) In General [§ 2275] p 159 
(2) Under Particular Statutes [§ 2276] p 159 
b. Streets and Other Ways [§§ 2277-2296] p 160 — 
(1) In General [§§ 2277-2278] p 160 
(a) City Streets [§ 2277] p 160 
(b) County Roads [§ 2278] p 160 
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(2) Opening of Streets [§§ 2279-2280] p 161 
(a) In General [§ 2279] p 161 
(b) Purchase and Taking of Land [§ 2280] p 162 
(3) Construction, Improvement, or Repair [§§ 3281-2989] p 162 
(a) In General [§ 2281] p 162 
(b) Streets Within Power [§§ 2282-2283] p 163 
aa. In General [§ 2282] p 163 
bb. County, State, and Turnpike Roads [§ 2283] p 164 
(c) Extent of Powers [§§ 2284-2287] p 164 
aa. In General [§ 2284] p 164 
bb. Bridges [§ 2285] p 165 
cc. Flagging, Curbs, Gutters, and Trimmings [§ 2286] p 166 
dd. Streets Occupied by Railway Tracks [§ 2287] p Ao Se 
(d) Obligation To Improve [§§ 2288-2289] p 166 
aa. In General [§ 2288] p 166 
bb. For Public Travel [§ 389 | p 166 
(4) Alteration of Course or Width [§ 2290] p 167 
(5) Change of Grade [§§ 2291-2295] p 168 
(a) In General [§ 2291] p 168 
(b) Construction of Powers [§ 2292] p 168 
(c) How Established [§ 2293] p 169 
(d) What Constitutes [§ 2294] p 169 
(e) Abandonment [§ 2295] p 169 
(6) Vacation [§ 2296] p 169 
¢. Sidewalks, Footways, or Crosswalks [§§ 2297-2299] p 169 
(1) Construction [§§ 2297-2298] p 169 
(a) In General [§ 2297] p 169 
(b) By or at Expense of Abutting Owners [§ 2298] p 170 
(2) Removal [§ 2299] p 170 
d. Sewers, Drains, and Watercourses [§§ 2300-2303] p 171 
(1) In General [§ 2300] p 171 
(2) Hatent and Limit of Power [§ 2301] p 171 
(3) At Cost of Property Benefited [§ 2302] p 173 
(4) Barriers against Waters [§ 2303] p 173 
e. Water Supply [§§ 2304-2307] p 173 
(1) In General [§ 2304]-p 173 
(2) Eatent and Limits of Power [§ 2305] p 174 
(3) Power as Affected by Maintenance of Private System [§ 2306] p 175 
(4) Right To Supply Non nhabitants [§ 2307] p 176 
Lighting [§§ 2308-2312] p 176 
(1) In General [§ 2308] p 176 
(2) Extent and Limits of Power [§ 2309] p 177 
(3) Power as Affected by Maintenace of Private System [§ 2310] p 178 
(4) Right To Supply Inhabitants [§ 2311] p 179 
(5) Right To Supply Noninhabitants [§ 2312) p 180 
g. Conduits and Subways [§ 2313] p 180 
h. Transportation and Communication [§§ 2314-2317] p 180 
(1) In General [§ 2314] p 180 
(2) Busses [§°2315] p 180 
(3) Railroads [§ 2316] p 181 
(4) Broadcasting Radio Station [§ 2317} p 181 
i. Water Frontage, Landing, Wharves, and Docks [§§ 2318-2320] p 182 
(1) In General [§ 2318] p 182 
(2) Harbors; Breakwaters [§ 2319] p 183 
(3) Port Districts [§ 2320] p 183 
Markets [§ 2321] p 183 
. Parks and Other Public Places [§§ 2322-2324] p 183 
(1) In General [§ 2322] p 183 
(2) Extent and Limits of Power [§ 2323] p 184 
(3) Vacation of Park [§ 2324] p 184 
1. Improvements and Works beyond Boundary of City [§§ 2325-2330] p 184 
(1) In General [§ 2325] p 184 
(2) Sewers [§§ 2326-2327] p 185 
(a) In General [§ 2326] p 185 
(b) Necessity of Consent [§ 2327] p 186 
(3) Lighting [§ 2328] p 186 
(4) Waterworks [§ 2329] p 187 
(5) Improvement and Extention of Roads [§ 2330] p 187 
m. Improvements Interfering with Franchises in Streets [§ 2331] p 188 
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7. Exercise of Power [§§ 2332-2385] p 188 — 
. In General [§ 2332] p 188 
. Methods and Validity in General [§ 2333] p 188 
. Election of Method [§ 2334] p 189 
. Public Convenience or Necessity, or Other Considerations [§ 2335] p 190 
Offer To Share Expense by Persons Desiring Improvements [§ 2336] p 193 
. Conditions Precedent [§§ 2337-2341] p 193 
(1) In General [§ 2337] p 193, 
(2) Lstablishment of Grade before Permanent Improvement [§ 2338] p 193 
(3) Laying Pipes, Etc., before Paving [§ 2339] p 194 
(4) Opening Street before Construction of Sewers [§ 2340] p 195 
(5) Plans and Specifications [§ 2341] p 195 
. Submission of Question to Popular Vote [§§ 2342-2347] p 195 
(1) In General [§ 2342] p 195 
(2) Questions Submitted and Procedure [§§ 2343-2344] p 198 
(a) In General [§ 2343] p 198 
(b) Separate Submission of Independent Propositions [§ 2344] p 198 
(3) Effect of Vote [§ 2345] p 198 
(4) Conditions Precedent {§ 2346] p 199 
(5) Election To Adopt Provisions of Statute [§ 2347] p 199 
h. Necessity for Application or Consent of Owners of Property Affected [§§ 2348- 
2352] p 199 
(1) In General [§ 2348] p 199 
(2) Under Obligatory Statutes [§ 2349] p 199 ; 
(3) Particular Improvements Considered [§§ 2350-2352] p 201 
(a) Streets and Other Ways [§§ 2350-2351] p 201 
aa. In General [§ 2350] p 201 
bb. Alteration or Vacation [§ 2351] p 202 
(b) Sewers and Drains [§ 2352] p 202 
i. Recommendation by Particular Officers or Boards [§ 2353] p 203 
j. Right or Duty of Property Owners To Make Improvements [§§ 2354-2363] p 203 
(1) In General [§§ 2354-2355]. p 203 
(a) Right To Make [§ 2354] p 203 
(b) Duty To Make [§§ 2355-235515] p 204 
aa. In General [§ 2355] p 204 
bb. Sidewalks [§ 235544] p 205 
ce. Repairs, Restoration, and Reconstruction [§ 235543] p 207 
(2) Opportunity as Prerequisite to Award of Contract or Assessment [§ 236] 
p 207 
(3) Notice To Improve [§§ 2357-2360] p 208 
(a) In General [§ 2357] p 208 
(b) Character of Notice [§ 2358] p 209 
(c) Manner of Service [§ 2359] p 210 
(d) On Whom Service Made [§ 2360] p 210 
(4) Compliance with Notice or Order [§ 2361] p 210 
(5) Time Allowed for Making Improvements [§ 2362] p 211 
(6) Enforcement of Property Owners’ Liability; Liens; Penalties [§ 2363] p 211 
k. Basis or Plan of Improvement [§§ 2364-2374] p 212 
(1) General Basis of Improvement [§§ 2864-2366] p 212 
(a) In General [§ 2364] p 212 
(b) Streets [§ 2365] p 212 
(c) Sewers [§ 2366] p 214 
(2) Material for Construction [§§ 2367-2369] p 214 
(a) In General [§ 2367] p 214 
(b) Discretion as Affected by Right of Property Owners [§ 2368] p 215 - 
(e) Patented Material [§ 2369] p 216 
(3) Grade of Labor [§ 2370] p 216 
(4) Mode of Doing Work [§§ 2371-2373] p 216 
(a) In General [§ 2371] p 216 
(b) Contract or Work under Direct Supervision of City [§§ 2372-2373] p 
216 
aa. Contract Necessary [§ 2372] p 216 
bb. Contract Unnecessary [§ 2373] p 217 
(5) Time for Doing Work [§ 2374] p 217 
1. Delegation of Power and Grant of Franchise [§§ 2375-2381] p 217 
(1) Delegation of Power by Municipality [§§ 2375-2378] p 217 
(a) In General [§ 2375] p 217 
(b) Designation of Material [§ 2376] p 220 
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(¢) Contracts [§ 2377] p 221 
(d) Assessments [§ 2378] p 221 
(2) Power To Grant Franchise or Privilege [§§ 2379-2381] p 221 
(a) In General [§ 2379] p 221 
(b) With Conditions Annexed [§ 2380] p 222 
; (¢) Exclusive Franchise [§ 2381] p 222 
m. Mode and Means of Defraying Expenses [§§ 2382-2385] p 223 
(1) In General [§ 2382] p 223 
(2) Requirement of Means of Payment [§ 2383] p 226 
(3) Certificate of Officers as to Sufficiency of Funds [§ 2384] p 227 
(4) Assessment Prerequisite to Performance of Work or Letting Contract [§ 2385 | 
p 228 
C. Preliminary Proceedings, Ordinances, and Resolutions [§§ 2386-2483] p 228 
1. Nature of Preliminary Proceedings in General [§ 2386] p 228 
2. Improvements Included in Single Proceeding [§ 2387] p 231 
3. Petition [§§ 2388-2399] p 232 
a. Requisites and Validity in General [§ 2388] p 232 
b. Qualification and Number of Petitioners [§§ 2389-2392] p 233 
(1) In General [§ 2389] p 233 
(2) Qualification [§§ 2390-2391] p 233 
(a) In General [§ 2390] p 233 
(b) What Constitutes Ownership [§ 2391] p 234 
(3) Number [§ 2392] p 235 
. Contents [§ 2393] p 236 
. Formal Requisites [§§ 2394-2395] p 237 ° 
(1) In General [§ 2394] p 237 
(2) Signature by Agent [§ 2395] p 237 
e. Presentation or Filing [§ 2396] p 238 
f. Number of Petitions [§ 2397] p 239 
g. Operation and Effect [§§ 2398-2399] p 239 
(1) In General [§ 2398] p 239 
(2) Withdrawal of Consent [§ 2399] p 239 
4. Preliminary Resolution or Ordinance [§§ 2400-2406] p 239 
a. In General [§ 2400] p 239 
b. Contents [§§ 2401-2405] p 240 
(1) In General [§ 2401] p 240 
(2) Declaration of Necessity [§ 2402] p 241 
(3) Description of Improvement [§ 2403] p 242 
(4) Incorporation of Estimate of Cost [§‘2404] p 244 
(5) Provision for Defraying Expenses [§ 2405] p 244 
e. Enactment [§ 2406] p 245 
5. Notice [§§ 2407-2415] p 245 
a. In General [§ 2407] p 245 
b. Persons Entitled to Notice [§ 2408] p 247 
c. Time of Notice [§ 2409] p 247 . 
d. Form, Requisites, and Contents [§§ 2410-2411] p 248 
(1) In General [§ 2410] p 248 
(2) Description of Improvement [§ 2411] p 249 
e. Service [§§ 2412-2415] p 250 
(1) In General [§ 2412] p 250 
(2) By Publication [§ 2413] p 251 
(3) By Posting [§ 2414] p 252 
(4) Proof [§ 2415] p 253 
6. Protest or Remonstrance [§§ 2416-2420] p 253 
a. In General [§ 2416] p 253 
b. Requisites and Sufficiency [§§ 2417-2419] p 255 
(1) In General [§ 2417] p 255 
(2) Qualification of Remonstrants [§ 2418] p 255 
(3) Number of Remonstrants [§ 2419] p 256 
e. Withdrawing or Vetoing Remonstrance [§ 2420] p 257 
7. Preliminary Investigations and Reports [§§ 2421-2431] p 258 
a. Estimate of Oost [§§ 2421-2425] p 258 
(1) In General [§ 2421] p 258 
(2) By Whom Made [§ 2422] p 259 
(3) Contents [§ 2423] p 259 a 
(4) Signature, Certification, Address, Presentation, and Filing [§ 2424] p 261 
(5) Amendment [§ 2425] p 261 ‘ 
b. Plans and Specifications [§§ 2426-2428] p 262 
(1) Im General [§ 2426] p 262 
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(2) By Whom Made [§ 242614] p 263 
(3) Contents [§ 2427] p 263 
(4) Formal Requisites [§ 2428] p 264 
c. Reference to Subordinate Board or Commission [§§ 2429-2431] p 264 
(1) In General [§ 2429] p 264 
(2) Notice of Proceedings [§ 2430] p 265 
(3) Proceedings and Report [§ ven p 266 
8. Hearing [§§ 2432-2435] p 267 
a. In General [§ 2432] p 267 
b. Place of Hearing [§ 2433]. p 268 
c. Time of. Hearing [§ 2434] p 268 
d. Nature and Conduct of Hearing [§ 2435] p 268 
9. Determination and Decision [§ 2436] p 269 
10. Ordinance, Resolution, or Other Order for Improvement [§§ 2437-2459] p 270 
a. In General [§ 2437] p 270 
b. Contents [§§ 2438-2450] p 272 
(1) In General [§ 2438] p 272 
(2) Declarations of Necessity and Utility [§ 243814] p 273 
(3) Description of Improvement [§§ 2439-244314] p 273 
(a) In General [§ 2439] p 273 
(b) Conformity to Prior Description [§ 2440] p 275 
(ce) Location [§ 2441] p 277 
(d) Character and Extent [§§ 2442-244214] p 278 
aa. In General [§ 2442] p 278 
bb. Streets and Other Ways [§ 244214] p 279 
(e) Materials [§ 2443] p 282 
(f) Construction [§ 244314] p 283 
(4) Provision for Mode of Making Improvement [§ 2444] p 284 
(5) Provision Directing Property Owner To Make Improvement [§ 2445] p 285 
(6) Provision for Selection of Material by Owners [§ 2446] p 285 
(7) Provision as to Bids or Contract [§ 2447-2448] p 285 
(8) Provision for Payment; Benefits [§ 2449] p 286 
(9) Provision for Condemnation or Damages [§ 2450] p 288 
c. Enactment, Publication, Record, and Amendment [§§ p451-2459] p 288 
(1) In General [§ 2451] p 288 
(2) Time for Consideration and Passage [§ 2452] p 289 
(3) Qualifications for Voting [§ 2453] p 290 - 
(4) Mode of Voting [§ 2454] p 290 
(5) Number’ of Votes Required [§ 2455] p 291 
) Approval of Veto; Referendum [§ 2456] p 291 
(7) Publication; Notice [§ 2457] p 292 
(8) Record; Filing [§ 2458] p 293 
(9) Amendment [§ 2459] p 294 
11. Discontinuance or Abandonment of Proceedings [§§ 2460-2461] p 294 
a. In General [§ 2460] p 294 
b. Repeal of Ordinance or Resolution [§ 2461] p 296 
12. Change of Plan [§ 2462] p 297 
13. Curing Defects and Irregularities [§§ 2463-2465] p 298 
a. In General [§ 2463] p 298 
b. By Statute [§ 2464] p 298 
ce. By Ordinance or Resolution [§ 2465] p 298 
14. Questioning Validity of Proceedinas [§§ 2466-2474] p 299 
a. Methods [§§ 2466-2469] p 299 
(1) Appeal [§ 2466] p 299 
(2) Certiorari [§ 2467] p 300 
(3) Injunction [§ 2468] p 301 
(4) Collateral Attack [§ 2469] p 301 
b. Who May Attack [§ 2470] p 301 
c. Waiver or Estoppel [§ 2471] p 302 % 
d. Matters for Consideration [§§ 2472-2473] p 305 
(1) In General [§ 2472] p 305 °- 
(2) On Collateral Attack [§ 2473] p 309 
e. Presumptions; Burden of Proof [§ 2474] p 310 
15. Restraining Making of Improvement [§§ 2475-2480] p 311 
a. In General [§ 2475] p 311 
b. Defects in Preliminary Proceedings [§ 2476] p 313 
c. Nature of Threatened Damage [§ 2477] p 315 
d. Existence of Other Remedy [§ 2478] p 316 
e. At Whose Instance [§ 2479] p 317 
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f. Procedure [§ 2480] p 317 
16. Compelling Execution of Order for Improvement [§ 2481] p 318 
17. Operation and Effect [§§ 2482-2483] p 318 
a. Valid Preliminary Proceedings [§ 2482] p 318 
b. Invalid Preliminary Proceedings [§ 2483] p 319 
D. Contracts [§§ 2484-2630] p 319 
1. Constitutional, Statutory, and Charter Provisions Generally [§ 2484] p 319 
2. Necessity of Contract [§ 2485] p 320 ; 
3. Authority To Contract [§§ 2486-2487] p 321 
a. In General [§ 2486] p 321 
b. Authority of Particular Officers or Bodies [§ 2487] p 321 
4. Conditions Precedent {§ 2488] p 322 
5. Mode of Contracting Generally [§ 2489] p 324 
6. Bids or Proposals and Award of Contract [§§ 2490-2515] p 324 
a. Competitive Bidding Generally [§§ 2490-2498] p 324 
(1) Necessity or Propriety [§§ 2490-2491] p 324 
(a) In General [§ 2490] p 324 
(b) Application of Requirement [§ 2491] p 325. 
(2) Compliance with, or Violation or Evasion of, Requirement [§§ 2492-2498] p 
326 
(a) In General [§ 2492] p 326 
(b) Plan of Bidding [§ 2493] p 326 
(c) Subject Matter of Bidding [§§ 2494-2497] p 326 
aa. In General [§ 2494] p 326 
bb. Materials Manufactured or Prepared in State or City [§§ 2495] 
‘ p 328 - 
cc. Patented or Monopolized Articles or Materials [§§ 2496-2497] p 
328 
(aa) Competition Excluded [§ 2496] p 328 
(bb) Competition Not Excluded [§ 2497] p 329 
(d) Other Matters [§ 2498] p 331 
b. Request or Advertisement for Bids [§§ 2499-2502] p 331 
(1) In General [§ 2499] p 331 
(2) Contents [§ 2500] p 332 
(3) Posting or Publication [§ 2501] p 333 
(4) Readvertisement [§ 2502] p 334 
c. Form, Requisites, and Construction of Bids [§ 2503] p 335 
d. Deposit or Other Security on Making Bids [§§ 2504-2505] p 336 
(1) In General [§ 2504] p 336 
(2) Return or Forfeiture [§ 2505] p 337 
. Presentation, Reception, Withdrawal, or Modification of Bids [§ 2506] p 337 
Opening, Accepting, or Rejecting Bids and Awarding Contract [§§ 2507-2515] p 338 
(1) In General [§ 2507] p 338 
(2) Time for [§ 2508] p 339 
(3) Conditional Acceptance or Award [§ 2509] p 340 
(4) Award to Lowest Responsible Bidder [§§ 2510-2514] p 340 
(a) In General [§ 2510] p 340 
(b) Determination [§§ 2511-2514] p 341 
aa. In General [§ 2511] p 341 
bb. Consideration of Material [§ 2512] p 342 
cc. Honest Mistake [§ 2513] p 342 
_ dd. Procedure [§ 2514] p 342 
(5) Effect of Acceptance or Rejection; Subsequent Action or Nonaction [§ 2515] 
p 342 
7. Form, Contents, Execution, and Filing [§§ 2516-2531] p 343 
a. Form [§§ 2516-2519] p 343 
(1) In General [§ 2516] p 343 
(2) Oral or Written [§ 2517] p 344 
(3) Express, Implied, or Indirect [§ 2518] p 344 
(4) Single or Separate [§ 2519] p 344 
b. Contents [§§ 2520-2529] p 345 
(1) Conformity to Particular Matters [§§ 2520-2524] p 345 
(a) Statute, Charter, or Ordinance [§ 2520] p 345 
(b) Plans and Specifications [§ 2521] p 346 
(c) Estimate [§ 2522] p 346 
(d) Advertisement for Bids [§ 2523] p 347 
(e) Accepted Bid [§ 2524] p 347 
(2) Provisions as to Particular Matters [§§ 2525-2529] p 347 
(a) Authority of Officer or Third Person [§ 2525] p 347 
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(b) Duties and Liabilities of Contractor [§§ 2526-2529] p 347 
aa. In General [§ 2526] p 347 
bb. Maintenancé or Repair of Street after Completion [§ 2527] p 349 
ec. Rights of Municipality on Default of Contractor [§ era p 349 
dd. Price and Payment Thereof [§ 2529] p 349 
ce. Execution [§ 2530] p 350 
d. Filing [§ 2531] p 351 
8. Fraud or Misunderstanding [§ 2532] p 351 
9. Contractor’s Bond [§§ 2533-2558] p 351 5 
a. In General [§§ 2533-2534] p 351 
(1) Necessity, Sufficiency, and Construction [§ 2533] p 351 
(2) Liability and Actions [§ 2534] p 352 
b. For Performance of Contract [§§ 2535-2538] p 352 
(1) In General [§ 2535] p 352 
(2) Persons Secured [§ 2536] p 352 
(8) Liability of Sureties [§ 2537] p 353 
(4) Actions [§ 2538] p 354 
c. Guaranty, Maintenance, or Repair Bond [§ 2539] p 354 
d. For Payment of Labor and Materials [§§ 2540-2557] p 355 
(1) Necessity or Propriety [§§ 2540-2541] p 355 
(a) In General [§ 2540] p 355 
(b) Liability of Municipality or ee for Failure To Require Bond 
[§ 2541] p 355 a 
(2) Requisites and Sufficiency [§ 2542] p 356 
(3) Construction [§ 2543] p 356 
(4) Persons and Claims Secured [§§ 2544-2548] p 357 
(a) Persons [§§ 2544-2545] p 357 
aa. In General [§ 2544] p 357 
bb. Particular Persons [§ 2545] p 357 
(b) Claims [§§ 2546-2548] p 359 
aa. In General [§ 2546] p 359 
bb. Lienable and Nonlienable Claims [§ 2547] p 359 
ce. Tools, Appliances, or Other Equipment [§ 2548] p 360 
(5) Liability and Obligation of Sureties; Defenses [§ 2549] p 360 
(6) Actions [§§ 2550-2557] p 362. 
(a) In General [§ 2550] p 362 ; 
(b) Conditions Precedent [§§ 2551-2552] p 362 
aa. In ‘General [§ 2551] p 362 
bb. Giving Notice, Furnishing Statement, or Filing Claim [§ 2552] 
p 362 
(c) Time To Sue [§ 2553] p 363 
(d) Who May Sue or Be Sued; Parties [§ 2554] p 364 
(e) Pleadings and Evidence [§ 2555] p 364 
(f) Trial [§ 2556] p 365 
(g) Attorney’s Fees [§ 2557] p 365 
e. Indemnity Bond [§ 2558] p 365 
10. Effect of Invalidity [§§ 2559-2562] p 366 
a. In General [§ 2559] p 366 
b. Who May Assert Invalidity; Estoppel {§ 2560] p 367 
c. Ratification [§ 2561] p 368 
d. Cure of Infirmity [§ 2562] p 368 ~ 
11. Construction Generally [§ 2563] p 369 
12. Assignment [§§ 2564-2569] p 370 
a. In General [§ 2564] p 370 
b. Operation and Effect [§§ 2565-2569] p 371 
(1) In General [§ 2565] p 371 
(2) As between Assignee and Other Persons [§§ 2566-2568] p 371 
(a) Municipality [§ 2566] p'371 
(b) Contractor or Surety [§ 2567] p 371 
(ec) Laborers and Materialmen [§ 2568] p 372 
(3) As ‘between Municipality and'Contractor or Sureties [§ 2569] p 373 
13. Modification [§ 2570] p 373 
14. Abrogation [§§ 2571-2573] p 374 
a. In General [§ 2571] p 374 
b. By Municipality [§ 2572] p 374 
c. Contractor [§ 2573] p 375 
15. Performance or Breach and Compensation or Damages Therefor [§§ 2574-2618] p 376 
a. In General [§§ 2574-2577] p 376 
(1) Performance or Breach [§§ 2574-2575] p 376 
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(a) By Contractor [§ 2574] p 376 
(b) By Municipality [§ 2575] p 377 A 
(2) Amount of Compensation or Damages [§§ 2576-2577] p 378 
(a) In General [§ 2576] p 378 
(b) Unit Prices, Measurements, and Estimates [§ 2577] p 379 
b. Strict or Substantial Performance [§ 2578] p 381 
c. Entire or Partial Performance [§ 2579] p 382 
d. Performance to Satisfaction of Municipality or Officer Thereof [$$ 2580-2586] p 383 
(1) In General [§ 2580] p 383 
(2) Control and Inspection of Work [§ 2581] p 383 
(3) Acceptance or Rejection of Work [§§ 2582. 2585 | p 384 
Moo (a) In General [§ 2582] p 384 
(b) Conclusiveness and Effect [§ 2583] p 385 
(c) Acceptance, Certification, or Decision by Engineer or Other Officer 
[§§ 2584-2585] p 386 
aa. In General [§ 2584] p 386 
bb. Conclusweness [§ 2585] p 387 
(4) Waiver or Estoppel Generally [§ 2586] p 389 
e. Time for Performance [§§ 2587-2594] p 389 
(1) By Contractor [§§ 2587-2591] p 389 
(a) In General [§ 2587] p 389 
(b) Hatension or Reduction of Time [§§ 2588-2589] p 390 
aa. Hatension [§ 2588] p 390 
bb. Reduction [§ 2589] p 391 
(c) Delay [§§ 2590-2591] p 391 
aa. In General [§ 2590] p 391 
bb. Waiver [§ 2591] p 392 
(2) By Municipality [§§ 2592-2594] p 392 
(a) In General [§ 2592] p 392 
(b) Payment [§§ 2593-2594] p 393 
aa. In General [§ 2593] p 393 
bb. Interest or Damages for Delay [§ 2594] p 394 
f. Departure from Contract or Specifications [§ 2595] p 394 
g. Defective Work [§§ 2596-2598] p 395 
(1) In General [§ 2596] p 395 
(2) Guaranty of Work and Stipulation for Repairs [§§ 2597-2598] p 395 
(a) In General [§ 2597] p 395 
(b) Cause of Defect or Depired [§ 2598], p 396 
h. Completion of Work on Default of Contractor [§ 2599] p 397 
. Extra Work or Compensation [§§ 2600-2603] p 398 
(1) In General [§ 2600] p 398 
(2) What Constitutes Extra Work [§ 2601] p 401 
(3) Conditions’ Preeedent to Payment or Recovery [§ 2602] p 402 
(4) Amount of Compensation [§ 2603] p 403 
j. Source and Medium of Compensation [§§ 2604-2609] p 403 
(1) In General [§ 2604] p 403 
(2) General or Special Funds [§ 2605] p 404 
(3) Bonds or Warrants [§ 2606] p 405 
(4) Assessment or Tax Bills [§§ 2607-2609] p 405 
(a) In General [§ 2607] p 405 
(b) Failure To Levy, Issue, or Collect [§ 2608] p 406 
(c) Invalidity or Insufficiency [§ 2609] p 407 
k. Effect of Payment [§§ 2610-2611] p 408 
(1) In General [§ 2610] p 408 
: (2) Recovery Back [§ 3611] p 408 
1. Actions [§§ 2612-2618] p 409 - * 
(1) Conditions Precedent and Time To Sue [§ 2612] p 409 
(2) Parties [§ 2613] p 409 
(3) Pleading [§ 2614] p 409 
(4) Issues and Proof [§ 2615] p 410 
(5) Evidence [§§ 2616-2617] p 410 
(a) Presumptions and Burden of Proof [§ 2616] p 410 
(b) Admissibility, Weight, and Sufficiency [§ 2617] p 411 
- (6) Trial, Judgment, and Review [§ 2618] p 413 
16. Rights, Remedies, awd Liabilities of Third Persons [§§ 2619-2630] p 414 
: a. Property Owners [§ 2619] p 414 
b. Laborers, Materialmen, and Subcontractors Se 2620-2629] p 414 
(1) In General [§ 2620] p 414 
(2) Liens [§§ 2621-2629] p 416 
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(a) In General [§ 2621] p 416 
(b) Perfection [§ 2622] p 418 
(c) Assignment [§ 2623] p 419 | 
(d) Waiver, Discharge, or Satisfaction [§ 2624] p 419 
(e) Priority [§ 2625] p 421 
(f) Enforcement [§§ 2626-2629] p 421 
aa. In General [§ 2626] p 421 
bb. Parties [§ 2627] p 421 
ec. Pleadings, Issues, and Evidence [§ 2628] p 421 
dd. Judgment or Decree and Costs [§ 2629] p 422 
c. Other Persons [§ 2630] p 422 
E. Damages [§§ 2631-2805] p 422 ‘ 
1. Existence of Liability in General [§§ 2631-2641] p 422 
a. General Rules [§ 2631] p 422 
b. Statutory Provisions for Award of Damages [§§ 2632-2635] p 423 
(1) In General [§ 2632] p 423 
(2) Validity [§ 2633] p 423 
(3) Construction [§ 2634] p 424 
(4) Repeal [§ 2335] p 424 
ce. What Law Governs [§§ 2636-2637] p 424 
(1) In General [§ 2636] p 424 
(2) Retroactive Operation of Constitutions or Statutes [§ 2637] p 424 
d. Unauthorized or Illegal Improvements [§ 2638] p 425 
. Estoppel of Municipality To Deny Authority or Allege Irregularity [§ 2639] p 426 
. Agreements as to Damages [§ 2640] p 426 
. Discontinuance or Abandonment of Improvement [§ 2641] p 427 
2. Kind of Improvement [§§ 2642-2668] p 427 
a. Construction of Improvement or Repair of Streets and Ways in General [§ 2642] 
p 427 
b. Alteration of Course or Width of Streets [§ 2643] p 427 ; - 
ec. Establishment of Original Grade [§ 2644] p 427 
d. Change of Grade of Streets [§§ 2645-2664] p 429 
(1) In General [§ 2645] p 429 
(2) Statutory and Constitutional Provisions [§§ 2646-2650] p 430 
(a) Haistence and Validity in General [§ 2646] p 430 
(b) Construction [§ 2647] p 430 
(c) Conditions [§ 2648] p 431 
(d) Repeal [§ 2649] p 431 
(e) Exemption of Particular Territory from Operation [§ 2650] p 431 
(3) What Constitutes Change of Grade [§§ 2651-2656] p 431 
(a) In Géneral [§ 2651] p 431 
(b) Removal of Irregularities [§ 2652] p 432 
(c) Repairs [§ 2653] p 432 
(d) Conforming Street to Existing Grade [§ 2654] p 432 
(e) Erection of Bridge or Viaduct [§ 2655] p 432 
(f) Change in Paper Grade [§ 2656] p 432 
(4) Purpose of Change [§§ 2657-2659] p 433 
(a) Construction of Sewer System [§ 2657] p 433 
(b) Construction of Street Railroad [§ 2658] p 433 
(c) Elevation of Railroad Tracks or Avoidance of Grade Crossings [§ 2659] 
p 433 
(5) Particular Conditions to Right to Compensation [§§ 2660-2663] p 433 
(a) Acceptance or Existence of Street [§ 2660] p 433 ) 
(b) Prior Established Grade [§ 2661] p 433 
(ce) Existence of Improvements [§ 2662] p 434 : 
(d) Establishment of New Grade [§ 2663] p 435 
(6) Agreements for Compensation [§ 2664] p 435 - 
e. Vacation of Streets [§ 2665] p 435 
f. Structures or Other Works in Streets [§ 2666] p 435 
g. Sewers, Drains, and Watercourses [§ 2667] p 436 
_ h. Levees and Dams [§ 2668] p 436 
3. Elements, Measure, and Amount of Damages [§§ 2669-2690] p 436 
. In General [§ 2669] p 436 
. General or Special Injuries [§ 2670] p 438 
Uncertain, Speculative, and Contingent Consequences [§ 2671] p 438 
. Remote Consequences [§ 2672] p 438 4 
Future Consequences [§ 2673] p 439 
Time of Estimation [§ 2674] p 439 
g. Specific Elements of Damages [§§ 2675-268514] p 439 
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) In General [§ 2675] p 439 
) Injuries to Buildings or Bal ricimonh [§ 2676] p 440 
(3) Cost of Grading or Otherwise Adjusting Abutting Premises [§ 2077] p 440 
) Destruction of Shade Trees [§ 2678] p 440 
) Destruction of Sidewalk [§ 2679] p 440 
(6) Interference with Access [§ 2680] p 441 
(7) Removal of Lateral Support [§ 2681] p 441 
(8) Injury to Business or Temporary Loss of Use of Property [§ 2682] p 441 
(9) Delay [§ 2683] p 442 
(10) Inconvenience and Annoyance [§ 2684] p 442 
(11) Interest [§ 2685] p 442 
(12) Expense of Maintaining Highway outside City [§ 268514] p 442 
h. Deductions or Set-Off of Benefits [\§ 2686-2688] p 442 
(1) In General [§ 2686] p 442 
(2) Nature of Benefit [§ 2687] p 443 
(3) Invalidity of Proceedings for Improvements [§ 2688] p 444 
i. Mitigation of Damages [§ 2689] p 444 
j. Amount of Damages [§ 2690] p 445 
4. Property with Reference to Which Recovery May Be Had [§§ 2691-2697] p 445 
a. In General [§ 2691] p 445 
b. Nonabutting Property [§§ 2692-2697] p 445 
(1) In General [§ 2692] p 445 
(2) Consideration of Entire Tract [§ 2693] p 446 
(3) Vacation of Streets [§ 2694] p 446 
(4) Property Occupying Street [§ 2695] p 447 
(5) Improvements Made with Notice [§ 2696] p 448 
(6) Improvements within Lines of Unopened Street |§ 2697] p 448 
5. Persons Entitled to Damages [§§ 2698-2704] p 448 
a. In General [§ 2698] p 448 - 
b. Mortgagors [§ 2699] p 449 
c. Purchasers of Property Affected [§§ 2700-2702] p 449 
(1) In General [§ 2700] p 449 
(2) Change of Grade [§ 2701] p 449 
(3) Vacation of Streets [§ 2702] p 450 
d. Lessees [§ 2703] p 450 
e. Municipalities [§ 2704] p 450 
‘6. Municipalities and Persons Liable for Damages [§§ 2705-2709] p 450 
a. In General [§ 2705] p 450 
b. Liability as between City and County [§ 2706] p 451 
ce. State Highways [§ 2707] p 451 
d. Liability of Contractors for Construction [§ 2708] p 451 
e. Contracts To Pay Damages or for Indemnity [§ 2709] p 452 
. Estoppel, Waiver, or Loss of Right [§§ 2710-2715] p 452 
a. In General [§ 2710] p 452 
b. Consent to Improvement [§ 2711] p 453 
c. Dedication or Conveyance for Street [§ 2712] p 454 
d. Release [§ 2713] p 454 
e. Negligence of Owner in Protecting fee Premises [§ 2714] p 454 
f. Omission To File Claim within Time Prescribed [§ 2715] p 454 
8. Payment or Assessment before Making Improvement [S§ 2716-2717 | p 455 
a. In General [§ 2716] p 455 
b. Restraining Improvement until Payment of Damages [§ 2717] p 455 
9. Release before Making Improvement | 2718] p 455 
10. Proceedings for Assessment [§§ 2719-2773] p 455. 
a. In General [§ 2719] p 455 
b. Applicability of Statutes [§ 2720] p 456 
. Joinder of Proceedings; Assessment of Damages and Benefits [§ 2721] p 456 
Who May Institute Proceedings [§ 2722] p 456 
Time for Proceedings [§ 2723] p 456 
Conditions Precedent [§ 2724] p 457 
. Application or Petition [§ 2725] p 458 
. Notice of Proceedings [§§ 2726-2728] p 458 
(1) In General [§ 2726] p 458 ' 
(2) Character and Sufficiency [§ 2727] p 459 ha 
(3) Defects and Objections [§ 2728] p 459 
i. Jury, Assessors, or Commissioners of Assessment [§§ 2729-2735] p 459 
(1) Power To Appoint [§ 2729] p 459 
(2) Qualifications of Jurors or Assessors [§ 2730] p 459 
(3) Oath [§ 2731] p 460 — 
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(4) Powers [§ 2732] p 460 
(5) Reappointment [§ 2733] p 460 
(6) Objections to Appointment [§ 2734] p 460 
(7) Compensation [§ 2735] p 460 
Quashing or Dismissal of Proceedings [§ 2736] p 460 
i. Hearing and Disposition of Claims [§§ 2737-2745] p 460 
(1) In General [§ 2737] p 460 
(2) Notice of Hearing [§ 2738] p 461 
(3) Scope of Inquiry and Questions Determinable [§ 2739] p 461 
(4) Evidence [§ 2740] p 461 
(5) View [§ 2741] p 462 
(6) Dismissal of Claim [§ 2742] p 462 
Reinstatement of Claim [§ 2743] p 462 
Reopening Proceedings [§ 2744] p 462 
Extension of Time for Hearing [§ 2745] p 462 
l. Report or Award [§§ 2746-2753] p 462 
(1) In General [§ 2746] p 462 
Time for Report [§ 2747] p 462 
(3) Form and Contents [§ 2748] p 462 
(4) Amount [§ 2749] p 463 
(5) Eaceptions [§ 2750] p 463 
(6) Vacation or Setting Aside [§ 2751] p 463 
(7) Modification and Resubmission [§ 2752] p 464 
(8) Conclusiveness and Effect [§ 2753] p 464 
m. Appeal [§§ 2754-2772] p 464 
(1) Right of Appeal in General [§ 2754] p 464 
(2) What Law Governs [§ 2755] p 465 - 
(3) Jurisdiction [§ 2756] p 465 
(4) Who May Appeal [§ 2757] p 465 
(5) Parties [§ 2758] p 465 
(6) Time for Appeal [§ 2759] p 465 
(7) Allowance and Perfecting of Appeal [§ 2760] p 465 
(8) Effect of Pendency of Appeal [§ 2761] p 466 
(9) Scope and Extent of Review in General [§ 2762] p 466 
(10) Trial de Novo [§§ 2763-2768] p 466 
(a) In General [§ 2763] p 466 
(b) Joinder of Proceedings [§ 2764] p 466 
(c) Pleading and Issues [§ 2765] p 466 
(d) Hvidence [§ 2766] p 466 
(e) View of Premises [§ 2767] p 467 
(f) Findings [§ 2768] p 467 
(11) Presumptions on Appeal [§ 2769] p 467 
(12) Disposition of Cause [§ 2770] p 467 
(13) Further Appeals [§ 2771] p 467 
(14) Costs and Attorney’s Fees [§ 2772] p 467 
n. Certiorari [§ 2773] p 467 
11. Payment of Award [§§ 2774-2782] p 468 
. Necessity and Time in General [§ 2774] p 468 
. Persons Entitled [§ 2775] p 468 
Fund from Which Made [§ 2776] p 469 
. Deductions and Offsets [§ 2777] p 469 
. Interest [§ 2778] p 469 
. Restraining Payment [§ 2779] p 469 
. Compelling Payment [§ 2780] p 470 
. Actions on Award [§ 2781] p 470 — 
Effect of Payment and Acceptance [§ 2782] p 470 
12. Actions for Damages [$$ 2783-2804] p 470 
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a. Right of Action in General [§ 2783] p 470 
b. Eaclusiveness of Statutory Procedure [§ 2784] p 471 
ce. Hxclusiveness of Action for Damages [§ 2785] p 472 
d. Form of Action [§ 2786] p 472 
e. Joinder and Splitting of Actions [§ 2787] p 472 
ae f. Filing Claim as Condition Precedent [§ 2788] p 472 
g. Accrual of Cause of Action and Limitations i 2789-2790] p 473 


(1) In General [§ 2789] p 473 
(2) Change of Grade [§ 2790] p 473 
. Defenses [§ 2791] p 474 
Pleading [§§ 2792-0795 | p 474 ‘ 
(1) Declaration, Complaint, or Petition [§ 2792] p 474 | 
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(2) Plea or Answer [§ 2793] 476 
(3) Amendments [§ 2794] p 476 
(4) Isswes [§ 2795] p 476 
j. Evidence [§§ 2796-2800] p 476 
(1) Presumptions and Burden of Proof [§ 2796] p 476 
(2) Admissibility [§§ 2797-2799] p 476 
(a) In General [§ 2797] p 476 
(b) Change of Grade [§ 2798] p 477 
(¢) Damages [§ 2799] p 477 
(3) Weight and Sufficiency i 2800] p 479 
k. Questions for Jury [§ 2801] p 479 
l. Instructions [§ 2802] p 480 
m. Judgment and Tafscenient [§ 2803] p 480 
n. Costs [§ 2804] p 480 
13. Indemnity against Damages [§ 2805] p 480 
F. Assessments for Benefits and Special Taxes [§§ 2806-3450] p 481 
1. Definitions [§ 2806] p 481 
2. Nature [§ 2807] p 481 
3. Basis for Imposing [§ 2808] p 483 
4. Power To Levy [§§ 2809-2828] p 484 
a. In General [§ 2809] p 484 
b. Continuing Nature of Power [§ 2810] p 485 
c. Delegation of Power to Municipalities [§§ 2811-2814] p 485 
(1) Necessity for Delegation [§ 2811] p 485 
(2) Authority for, and Method of, Delegation [§ 2812] p 485 
(3) Delegated Power as Affected by Other Statutory Provisions [§ 2813] p 486 


(4) Delegated Power as Affected by Custom To Pay by General Taxation. [§ 2814] 
487 


d. Constitutional Limitations on Power [§§ 2815-2820] p 487 
(1) In General [§ 2815] p 487 
(2) Methods of Taxation and Limitations of Amount [§ 2816] p 488 
(3) Equal Protection of the Law [§ 2817] p 489 
(4) Due Process of Law [§ 2818] p 489 
(5) Taking Private Property without Compensation [§ 2819] p 490 
(6) Equality and Umformity [§ 2820] p 490 
e. Power as Limited by Rule against Double Taxation [§ 2821] p 491 
f. Statutory Provisions [§§ 2822-2828] p 492 
(1) In General [§ 2822] p 492 
(2) Construction [§ 2823] p 493 
(3) Repeal or Amendment of Statutes [§§ 2824-2828] p 493 
(a) Power To Repeal [§ 2824] p 493 
(b) What Constitutes [§ 2825] p 494 
(c) Operation and Effect [§§ 3826-2827] p 495 : si 
aa. On Rights and Liabilities of Property Owner [§ 2826] p 495 
bb. On Matters of Procedure [§ 2827] p 496 
(d) Repeal by Constitution of Statutes Authorizing Assessment [§ 2828] p 
496 


5. Purpose [§§ 2829-2830] p 496 
a. In General [§ 2829] p 496 
b. Improvements Previously Constructed and Paid for [§ 2830] p 496 
6. Authority To Make Improvements [| §§ 2831-2834] p 497 
a. In General [§ 2831] p 497 
b. Existence or Legality of Way Improved [§§ 2832-2833] p 498 
(1) View That Way Must Be Established [§ 2832] p 498 
(2) The Contrary View [§ 2833] p 499 
ce. Improvement Encroaching on Abutting Land [§ 2834] p 499 
7. Nature of, and Necessity for, Improvement [§§ 2835-2870] p 500 
a. Basis for Determining [§§ 2835-2839] p 500 
(1) Public Character of Improvement [§ 2835] p 500 
(2) Local Character of Improvement [§§ 2836-2838] p 500 
(a) In General [§ 2836] p 500 
(b) Improvement Outside of City Limits [§ 2837] p 501 
(c) By Whom Determined [§ 2838] p 501 
(3) Permanent Character of Improvement [§ 2839] p ‘501 ; 
b. Construction or Improvement of Streets or Other Ways [§§ 2840-2849] p 502 
(1) In General [§ 2840] p 502 
(2) Grading and Paving Streets [§ 2841] p 503 
(3) Curbing and Guttering [§ 2842] p 504 
(4) Lighting [§ 2843] p 504 
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(5) Street Sprinkling, Oiling, and Sweeping [§ 2844] p 505 
(6) Sidewalks [§ 2845] p 505 ~ 
(7) Crosswalks [§ 2846] p 506 
(8) Street Intersections [§ 2847] p 506 
) Bridges [§ 2848] p 508 
(10) Streets Occupied by Railway [§ 2849] p 508 
c. Reimprovement of Streets [§§ 2850-2855] p 509 
(1) In General [§ 2850] p 509 
S (2) Pennsylvania Doctrine [§§ 2851-2853] p 510 
(a) Original Paving by Municipality [§§ 2851-2852] p 510 
aa. In General [§ 2851] p 510 
bb. Character of Original Paving [§ 2852] p 511 
(b) Original Paving by Railroad Company [§ 2853] p 511 
(3) Under Statutes or Charters Imposing Cost on Municipality [§§ 2854-2855] p 
611 


(a) In Kentucky [§ 2854] p 511 
(b) In Other Jurisdictions [§ 2855] p 512 
. Reconstruction or Repair of Sidewalks, Curbs, and Gutters [§ 2856] p 512 
Alteration or Vacation of Streets [§ 2857] p 513 
. Maintenance and Repair of Streets [§ 2858] p 514 : 
. Railings, Retaining Walls, and Embankments [§ 2859] p 514 
. Toll Roads and Boulevards [§ 2860] p 514 
Sewers and Drains [§§ 2861-2865] p 515 
(1) In General [§ 2861] p 515 
(2) Storm Sewers [§ 2862] p 516 
(3) Size and Character of Sewers [§ 2863] p 516 
(4) Sewer Equipment and Appliances [§ 2864] p 516 
(5) Rebuilding, Repairs, and Running Expenses [§ 2865] p 517 
j. Culverts [§ 2866] p 517 
k. Waterworks, Mains, and Pipes [§ 2867] p 517 
3 
m. 
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Tunnels [§ 2868] p 518 
Parks and Other Public Places [§ 2869] p 518 
n. Conclusiveness of Determination as to Necessity, Character, Extent, and Location of 
._ Improvement [§ 2870] p 519 
8. Property Liable [§§ 2871-2995] p 519 
a. Nature [§§ 2871-2877] p 519 
(1) In General [§ 2871] p 519 
(2) Real or Personal Property or Incorporeal Rights [§ 2872] p 520 
(3) Unoccupied or Unimproved Property [§ 2873] p 520 
(4) Agricultural Land [§ 2874] p 520 
(5) Improvements Placed on Land [§ 2875] p 521 
(6) Property Not Included in Preliminary Assessment [§ 2876] p 521 
(7) Leasehold Interests [§ 2877] p 521 
b. Ownership [§§ 2878-2902] p 521 
(1) In General [§ 2878] p 521 
(2) Public Property [§§ 2879-2886] p 522 
(a) In General [§ 2879] p 522 
(b) i COR to Federal Government; Crown Property [§ 2880] 


(c) State Property [§ 2881] p 523 
(d) County Property [§ 2882] p 524 
(e) City Property [§ 2883] p 524 
(f) School Property [§§ 2884-2885] p 526 
aa. In General [§ 2884] p 526 
bb. Universities and Colleges [§ 2885] p 527 
(g) Property of Park Boards [§ 2886] p 527 
(3) Public Service Corporations [§§ 2887-2900] p 527 
(a) In General [§ 2887] p 527 
(b) Railroad Property [§§ 2888-2900] p 527 
aa. In General [§ 2888] p 527 
bb. Tracks, Rights of Way, and Franchises [§§ 2889-2897] p 529 
(aa) Of see or General Traffic Railroads [§§ 2889-2893] p 
aaa, View That They Cannot Be Subjected to Special 
Assessment [§ 2889] p 529 
bbb. The Contrary View [§§ 2890-2893] p 530 
(aaa) In General [§ 2890] p 530 
(bbb) Necessity for, and Sufficeency of, Statu- 
tory Authority [§ 2891] p 530 
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(cece) Necessity for Benefit to Property [§ 2892] 
p 53k 
(ddd) For What Improvements Assessments 
Made [§ 2893] p 532 
(bb) Of Street Railroads [§§ 2894-2897] p 532 
aaa. In General [§ 2894] p 532 
bbb. Necessity for, and Sufficiency of, Statutory Au- 
thority [§ 2895] p 533 
ece. Necessity for Benefit to Property [§ 2896] p 534 
ddd. For What Improvements. Assessments Made 
[§ 2897] p 534 
ce. Depots, Yards, Htc. {§ 2898] p 534 
dd. Property Not Used for Railroad Purposes [§ 2899] p 535 
ee. Duty under Statute, Charter, or Franchise [§ 2900] p 535 
(4) Property of Cemetery ‘Association [§ 2901] p 536 | 
(5) Lands Allotted to Indians [§ 2902] p de 
ce. Exemptions [§§ 2903-2915] p 537 
(1) In General [§ 2903] p 537 
(2) Statutes or Constitutional Provisions Creating Exemption [§§ 2904-2905] p 537 
(a) In General [§ 2904] p 537 
(b) Repeal of Statutes [§ 2905] p 539 
(3) Particular Exemptions [§§ 2906-2915] p 539 
(a) Public Property [§ 2906] p 539 
(b) Property of Religious and Charitable Institutions [§ 2907] p 540 
(ce) Schools, Colleges, and Universities [§ 2908] p 541 
(d) Cemeteries [§§ 2909-2912] p 541 
aa. In General [§ 2909] p 541 
bb. What Provisions Create Exemption [§ 2910] p 542 
ce. Character of Property Hxempted [§ 2911] p 543 
dd. Repeal of Statutes [§ 2912] p 548 
(e) Homesteads [§ 2913] p 543 
(f) Railroad Property [§ 2914] p 544 
(g) Dedication of Part of Tract as Exempting Balance [§ 2915] p 545 
d. Location [§§ 2916-2978] p 545 
(1) In General [§ 2916] p 545 
(2) Property Abutting, Contiguous, Adjacent, Adjoining, or Fronting, Etc., on Im- 
provement [§§ 2917-2932] p 546 
(a) In General [§ 2917] p 546 
(b) Abutting Property [§ 2918] p 547 
(c) Contiguous Property [§ 2919] p 548 
(d) Adjacent Property [§ 2920] p 549 
(e) Adjoining Property [§ 2921] p 549 
(f) Fronting Property [§ 2922] p 550 
(g) Property Bordering, Touching on, or along Improvement [§ 2923] p 
551 
(h) Property in “Vicinity” or “Neighborhood” [§ 2924] p 551 
(i) Corner Lots [§ 2925] p 551 
(j) Property Abutting or Fronting on Street but not on Improvement 
[§ 2926] p 552 
(k) Sewers and Drains [§§ 2927-2931] p 553 
aa. Under Statutes Designating Location of Property To Be Assessed 
[§ 2927] p 553 
bb. In Absence of Statutory Limitations as to Location [§ 2928] p 
553 
ec. Location Such as To Prevent iekceive of Benefits [§ 2929] p 554 
dd. Sewers Partly or Wholly Outside of Assessment District or Mu- 
nicipality [§ 2930] p 554 
ee. Miscellaneous [§ 2931] p 555 
(1) Waterworks or Mains [§ 2932] p 555 
(3) Assessment or Taxing Districts [§§ 2933-2976%] p 555 
(a) Definition and Nature [§ 2933] p 555 
(b) Necessity for Creation [§ 2934] p 555 
(c) How Created [§§ 2935-2937] p 556 
aa. In General [§ 2935] p 556 
bb. By Municipalities [§ 2936] p 557 
ce. Constitutionality of Statutes [§ 2937] p 558 ; 
(d) Boundaries and Property Included [§§ 9938-2948} p 558 
aa. In General. [§ 2938] p 558° 
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bb. Particular Statutes Considered [§§ 2939-2942] p 559 
(aa) In General [§ 2939] p 559 | 
(bb) Including All Property to Center of Blocks on Each Side 
of Street Improved [§ 2940] p 560 
(ec) Fixing Maximum or Minimum Distance of Side Lines 
from Street Improved [§ 2941] p 561 
(dd) What Are Blocks, Squares, or Streets for Purpose of 
Fixing Boundaries [§ 2942] p 561 
ce. Including Entire City in District [§ 2943] p 562 
dd. Including Property Outside of City Limits [§ 2944] p 563 
ee. Including Same Land in Several Districts [§ 2945] p 563 
ff. Creating District within District [§ 2946] p 563 
gg. Enlarging or Diminishing Area of District [§§ 2947-2948] p 564 
(aa) In General [§ 2947] p 564 
(bb) Annexation of Territory to District [§ 2948] p 564 
Creation of District for Improvements Already Made [§ 2949] p 565 
Taking Over Improvements of Old District [§ 2950] p 565 
Number of Improvements Included in One District [§ 2951] p 565 
Creating Several Districts for One Improvement [§ 2952] p 566 
Joint Districts [§ 2953] p 566 
Proceedings for Establishment [§§ 2954-2969] p 566 
aa. In General [§ 2954] p 566 
bb. Petition [§§ 2955-2959] p 567 
(aa) In General [§ 2955] p 567 
(bb) Signing [§ 2956] p 567 
(cc) Hearing and Determination [§ 2957] p 568 
(dd) Subsequent Petitions [§ 2958] p 569 
(ee) Petition To Annex Territory [§ 2959] p 569 
ec. Resolution of Intention or Necessity [§ 2960] p 569 
dd. Ordinances [§§ 2961-2964] p 570 
(aa) In General [§ 2961] p 570 
(bb) Fixing Limits of District [§§ 2962-2963] p 570 
aaa. In General [§ 2962] p 570 
bbb. Time of Fixing [§ 2963] p 571 
(cc) Fixing of Street Grade [§ 2964] p 571 
ee. Notice and Hearing [§§ 2965-2969] p 571 
(aa) Districts Fixed by Congress or State Legislatures [§ 2965] 
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(bb) Districts Fixed by Municipalities [§§ 2966-2969] p 572 
aaa. In General {§ 2966] p 572 
bbb. Where Notice Is Provided for by Statute, Charter, 
or Ordinance [§§ 2967-2968] p 572 
(aaa) Necessity for Notice [§ 2967] p 572 
(bbb) Requisites and Sufficiency of Notice 
[§ 2968] p 572 
cece. Protest and Hearing [§ 2969] p 573 
(k) Effect of Determination as to Boundaries and Lands Benefited [,§§ 2970- 
2972] p 574 . : 
aa. By Congress or State Legislatures [§ 2970] p 574 
bb. By Municipality [§§ 2971-2972] p 574 
(aa) In General [§ 2971] p 574 
eee ape Limitations of Rule [§ 2972] p 575 
Kiffect of Determination as to Singleness and Uni 
ee Project [§ 2973] p 577 we es ae 
m) Attacking Validity of District or Restrainin erfere } 
: I§§ SO7A-DO7EUAT p B77 g Interference Therewith 
aa. In General [§ 2974] p 577 
bb. Estoppel To Question Validity [§ 2975] p 578 
ee. Waiver of Right To Question Validity [2976] p 578 
dd. Statutory Validation of Assessment District [§ 297614] p 578 
(4) Property Outside of Limits of District [§ 2977] p 579 
(5) Property beyond Boundaries of Municipality [§ 2978] p 579 
e. Benefits [§§ 2979-2994] p 579 
. (1) Necessity [§§ 2979-2980] p 579 
(a) In General [§ 2979] p 579 
(b) Necessity for Special Benefit [§ 2980] p 581 
(2) When Property Specially Benefited [§ 2981] p 582 
(3) Nature, Extent, and Amount [§§ 2982-2985] p 583 
(a) In General [§ 2982] p 583 + Bey: 
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(b) Basis for Determining Enhanced Value [§§ 2983-2985] p 583 
aa. In General [§ 2983] p 583 
bb. Use Restricted to Particular Purpose by Statute or Grant [§ 2984] 
p 584 
ec. Railroad Property [§ 2985] p 584 
(4) Particular Benefits Considered [§§ 2986-2988] p 585 
(a) Speculative, Remote, or Contingent Benefits [§§ 2986-2987] p 585 
aa. In General [§ 2986] p 585 
bb. Benefits Dependent on Future Legislation or Action of Public 
Authorities [§ 2987] p 586 
(b) Future Benefits [§ 2988] p 586 
(5) Previous Existence of Similar Improvement [§§ 2989-2992] p 587 
(a) In General [§ 2989] p 587 
(b) Existing Sewers [§§ 2990-2992] p 587 
aa. Additional Benefits Received [§ 2990] p 587 
bb. No Additional Benefit Received [§ 2991] p 588 
- ¢@¢. Special Statutory Exemption [§ 2992] p 589 
(6) Conclusivness of Determination [§§ 2993-2994] p 589 
(a). As to Property Benefited [§ 2993] p 589 
(b) As to Extent and Amount of Benefits [§ 2994] p 590 
f. Where Property Damaged by, or Taken for, Improvement [§ 2995] p 592 
9. Particular Acts or Omissions Affecting Assessments and Liabilities [§§ 2996-3026] p 592 
a. Conveyauces To Evade Assessments [§ 2996] p 592 
b. Agreement between Mumcipality and Owner [§§ 2997-3000] p 593 
\(1) Exempting Property from Assessment [§§ 2997-2999] p 593 
(a) In Absence of Charter or Statutory Authority [§ 2997] p 593 
(b) Under Charter or Statutory Authority [§ 2998] p 594 
(c) Rights of Successors in Interest [§ 2999] p 596 
(2) To Submit Assessment of Damages and Betterments to Arbitration [§ 3000] 
p 596 
. Violation of Authorizing Statute or Charter [§ 3001] p 596 
. Departure from Ordinance, Resolution, or Petition [§ 3002] p 597 
e. Omission of, or Defects in, Preliminary Proceedings [§§ 3003-3008] p 599 
(1) In General [§ 3003] p 599 
(2) Petition for Improvement [§ 3004] p 601 
(3) Resolution of Intention or Necessity [§ 3005] p 601 
(4) Ordinances [§ 3006] p 601 
(5) Notice [§ 3007] p 602 
(6) Estimate of Cost of Improvement [§ 3008] p 603 
f. Invalidity of, or Irregularity in, Contract [§§ 3009-3014] p 604 
(1) In General [§ 3009] p 604 
(2) Provisions Relating to Bids [§ 3010] p 605 


a0 


: (3) Provisions Relating to Time of Completing Work [§ 3011] p 605 
(4) Conditions Imposing Unauthorized Burdens on Property [§§ 3012-3013] p 
606 


(a) In General [§ 3012] p 606 
(b) Requiring Reconstruction or Repair [§ 3013] p 606 
(5) Irregularities Not Affecting Validity of Contract [§ 3014] p 607 
g. Nonperformance of Contract [§§ 3015-3019] p 608 
(1) In General [§ 3015] p 608 
(2) Time of Performance [§§ 3016-3018] p 609 
(a) When Fixed by Ordinance [§ 3016] p, 609 
(b) When Not Fixed by Ordinance [§ 3017] p 609 
(c) Extension of Time [§ 3018] p 610 
(3) Effect of Acceptance by City [§ 3019] p 610 . 
h. Giving Rebates to Property Owners [§ 3020] p 611 
Completion of Improvement before Assessment and Enforcement of Payment [§ 3021] 
p 611 
Invalidity of Assessment of Damages to Property Injured [§ 3022] p 612 
. Nonpayment of Damages for Property Taken or Injured [§ 3023] p 613 
Making of Improvements by Property Owners [§ 3024] p 613 
. Giving Property Owners Opportunity To Do Improvement Work [§ 3025] p 613 
. Failure To Agree with Owners on Amount of Assessment [§ 3026] p 614 
10. Levy and Assessment in General [§§ 3027-3065] p 614 
a. What Constitutes Levy [§ 3027] p 614 
: b. Ordinance, Resolution, or Order for Levy [§§ 3028-3031] p 614 
(1) In General [§ 3028] p 614 
(2) Requisites and Sufficiency [§ 3029] p 614 
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(3) Enactment and Passage [§ 3030] p 615 
(4) Construction and Operation [§ 3031] p 616 
ce. Boards, Tribunals, or Officers by Whom Made [§§ 3032-3041] p 616 
(1) In General [§ 3032] p 616 ‘ 
(2) City Council [§ 3033] p 616 
(3) Other Boards, Tribunals, or Officers [§§ 3034-3041] p 616 
(a) Authorization or Appointment [§§ 3034-3036] p 616 
aa. In General [§ 3034] p 616 
bb. Requisites and Sufficiency of Appointment [§ 3035] p 617 
ce. Removal and Reappointment [§ 3036] p 618 
(b) Qualifications [$$ 3037-3038] p 618 
aa. In General [§ 3037] p 618 
bb. Interest [§ 3038] p 618 
(c) Oath [§ 3039] p 619 
(d) Number of Commissioners Necessary to Valid Action [§ 3040] p 619 
(e) Compensation [§ 3041] p 619 
d. Nature, Extent, and Exercise of Power To Assess [§§ 3042-3044] p 620 
(1) In General [§ 3042] p 620 
(2) By City Council [§ 3043] p 620 
(3) By Other Boards or Officers {§ 3044] p 620 
e. Report of Commissioners [§ 3045] p 621 
f, Proceedings for Assessment in General [§§ 3046-3049] p 621 
(1) Statutory Provisions, [§ 3046] p 621 
(2) Ascertainment of Cost of Improvement and Amount To Be Assessed [§ 3047] 
p 622 
(3) Petition [§ 3048] p 622 
(4) Statutory Limitations on Time of Levy [§ 3049] p 622 
g. Notice of Assessment and Hearing Thereon [§§ 3050-3065] p 623 
(1) Necessity [§§ 3050-3052] p 623 
(a) In General [§ 3050] p 623 
(b) Provisions for Notice and Hearing [§ 3051] p 624 
(c) Exceptions to Rule [§ 3052] p 625 
(2) Basis of Right to Notice and Hearing [§ 3053] p 626 
(3) Requisites and Sufficiency [§§ 3054-3065] p 626 
(a) In General [§ 3054] p 626 
(b) Form and Contents [§ 3055] p 628 
(c) Time of Notice [§ 3056] p 629 
(d) Length of Notice [§ 3057] p 630 
(e) Persons to Whom Given [§ 3058] p 630 
(£) Service [§§ 3059-3062] p 630 - 
aa. In General [§ 3059] p 630 
bb. Publication [§§ 3060-3061] p 631 
(aa) In General [§ 3060] p 631 
(bb) Requisites and Sufficiency [§ 3061] p 632 
cc. Posting of Notices [§ 3062] p 633 
(g) Return or Proof of Notice [§ 3063] p 633 
(h) Meeting at Time and Place Specified in Notice [§ 3064] p 633 
(3) When Additional Notice Necessary [§ 3065] p 634 
11. Mode of Assessment [§§ 3066-3070] p 634 
a. In General [§ 3066] p 634 
b. Entire Tracts or Parcels, or Subdivisions Thereof [§ 3067] p 635 
c. Assessment of Part of Tract [§ 3068] p 636 
d. Division of Improvement into Sections or Blocks [§ 3069] p 636 
e. Inclusion of Different Improvements in One Assessment [§ 3070] p 636 
12. Amount of Assessment [§§ 3071-3096] p 637 
a. In General |§ 3071] p 637 
b. Assessment Not To Eaceed Benefits [§§ 3072-3073] p 638 
(1) In General [§ 3072] p 638 
(2) Considerations on Which Rule Based [§ 3073] p 639 
c. Statutory Limitations on Amount [§§ 3074-3080] p 640 
(1) According to Value of Property Assessed [§§ 3074-3079] p 640 
(a) Individual Lots or Tracts [§ 3074] p 640 
(b) Entire Assessment Districts [§ 3075] p 640 
(¢) Yar! Construction, and Operation of Statutes [§§ 3076-3078] p 


aa. In General [§ 3076] p 641 j 


bb. Limitation as Affected by Number of I t = 
are or ell y f Improvements [§§ 3077 
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(aa) In General [§ 3077] p 641 
(bb). Corner Lots [§ 3078]:p 642 
(d) Determination of Value [§ 3079] p 642 
(2) According to Cost of Improvement [§ 3080] p 643 
d. Matters Included in Assessment [§§ 3081-3091] p 644 
(1) In General [§ 3081] p 644 
(2) Preliminary Expenses [§ 3082] p 644 
(3) Engineering Charges [§ 3083] p 644 
(4) Attorney’s Fees [§ 3084] p 645 
(5) Cost of Acquiring Land [§§ 3085-3086] p 645 
(a) In General [§ 3085] p 645 
(b) Cost of Land Condemned and of Condemnation Proceedings [§ 3086] 
p 645 
) Consequential Damages to Property [§ 3087] p 646 
) Expense of Levying and Collecting Assessment [§ 3088] p 646 
) Interest [§ 3089] p 647 
) Unauthorized or Unlawful Expenditures [§ 3090] p 647 
(10) Miscellaneous [§ 3091] p 648 
e. Hiffect of Including Improper Items [§ 3092] p 648 
f. Final Estimate or Determination of Amount [§ 3093] p 649 
g. Variance from Preliminary Estimate [§ 3094] p 649 
h. Excessive Amount [§ 3095] p 650 
i. Deduction for Damages or Value of Land Dedicated [§ 3096] p 651 
13. Apportionment of Assessment [§§ 3097-3133] p 651 
a. Between Municipality and Property Owners Benefited [§§ 3097-3099] p 651 
(1) In General [§ 3097] p 651 
(2) Uniformity [§ 3098] p 653 
(3) Conclusivness of Apportionment [§ 3099] p 653 
b. Between Property Owners Benefited [§§ 3100-3133] p 653 
(1) Necessity [§ 3100] p 653 
(2) Equality and Uniformity of Apportionment [$§ 3101-3103] p 654 
(a) Necessity [§ 3101] p 654 ; 
(b) Sufficiency [§ 3102] p 655 
(ec) To What Property Applicable [§ 3103] p 656 
(3) By Whom Power Exercised [§ 3104] p 656 
(A) Methods of Apportionment [§§ 3105-3129] p.656 
(a) In General [§ 3105] p 656 
(b) Necessity of Following Statutory Method [§ 3106] p 657 
(c) Benefit to Property [§§ 3107-3108] p 658 
aa. In General [§ 3107] p 658 
bb. When Assessment Exceeds Benefits [§ 3108] p 659 
(d) Value of Property [§§ 3109-3110] p 659 
aa. In General [§ 3109] p 659 
bb. Improvements on Property [§ 3110] p 660 
(e) Area [§ 3111] p 660 
(£) Frontage of tie [§§ 3112-3124] p 661 
aa. “Front-Foot” Rule Defined and Explained [§ 3112] p 661 
bb. Power To Assess by Front-Foot Rule [§§ 3113-3114] p 662 
(aa) In General [§ 3113] p 662 
(bb) Constitutionality of “Front-Foot” Rule Legislation 
; [§ 3114] p 663 
ec. Considerations on Which Rule Based [§ 3115] p 663 
dd. Hxtent and Limit of Power To Assess by Front-Foot Method 
[$§ 3116-3123] p 664 
(aa) In General [§ 3116] p 664 
(bb) Completion of Improvement [§ 3117] p 664 
(ce) Nature and Situation of Property [§§ 3118-3121] p 665 
aaa. In General [§ 3118] p 665 
bbb. Property Varying in Depth or Value [§ 3119] p 
665 
ece. Corner Lots [§ 3120] p 665 
ddd. Rural Property [§ 3121] p 666 
(dd) Variance in Amount and Cost of Work Done on Differ- 
ent Parts of Improvement [§ 3122] p 666 
(ee) Effect of Statutes Requiring BR EC nme ss According 
to Benefits [§ 3123] p 667 
ee. Mode of Determining Frontage [§ 3124] p 667 
(g) Frontage and Area Combined [§ 3125] p 668 
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(h) “Block by Block” Rule {§ 3126] p 668 
(i) Transfer of Part of Assessment from Fronting to Adjacent Property 
[§ 3127] p 668 
(j) Assessment of Each Lot for Work Done in Front of It [§ 3128] p 669 
(k) Conclusiveness vf Determination as to Method [§ 3129] p 669 
(5) Improper Exclusion or Inclusion of Property in Assessment as Affecting Ap- 
portionment [§§ 3130-3133] p 670 
(a) In General [§ 3130] p 670 
(b) Property of Railway Company [§ 3131] p 671 
(c) Property within Assessment District Not Benefited [§ 3132] p 671 
(d) Property Exempt or Outside of Municipality [§ 3133] p 671 
‘14. Form and Contents of Assessment [§§ 3134-3139] p 672 
a. In General [§ 3134] p 672 
b. Description of Property and Maps, Plats, or Diagrams [§§ 3135-3137] p 672 
(1) In General [§ 3135] p 672 
(2) Right of Way of Railroad Company [§ 3136] p 673 
(3) Maps, Plats, or Diagrams [§ 3137] p 674 
ce. Designation of Owners of Property [§ 3138] p 674 
d. Designation of Amounts Assessed [§ 3139] p 676 
15. Assessment Rolls, Reports, and Record [§§ 3140-3143] p 676 
a. In General [4 3140] p 676 
b. Qualification of Assessors or Commissioners [§ 3141] p 676 
ec. Signatures, Certificate, or Verification [§ 3142] p 677 
d. Return, Filing, and Recording [§ 3143] p 677 


16. Presumptions as to Validity of Assessment, and Effect as Evidence [§§ 3144-3148] p 
677 


a. In General [§ 3144] p 678 
b. Particular Presumptions [§ 3145] p 679 
ce. Burden of Proof as to Particular Matters [§ 3146] p 679 
d. Conclusiveness [§§ 3147-3148] p 680 
(1) In General [§ 3147] p 680 
(2) Hvidence Impeaching Assessment [§ 3148] p 680 


17. Certificate, Bond, Warrant, or Special Tax Bill against Specific Property [§§ 3149-3156] 
p 680 


a. In General [§ 3149] p 680 
b. Form and Contents [§§ 3150-3151] p 681 
(1) In General [§ 3150] p 681 
(2) Description of Property and Designation of Owner [§ 3151] p 681 
. Hxecution, Certification, and Registration [§ 3152] p 682 
. Time of Issuance [§ 3153] p 683 
Amendment and Issue of New Bills or Warrants [§ 3154] p 683 
. Conclusiveness and Effect as Evidence [§ 3155] p 684 
g. Transfer or Assignment [§ 3156] p 685 
18. Defects and Irregularities, and Invalid Assessments [§§ 3157-3181] p 685 
a. In General [§ 3157] p 685 
b. Who May Question Validity of Assessment [§ 3158] p 685 
c. Estoppel To Object to Assessment [§§ 3159-3173] p 686 
(1) Against Property Owners [§§ 3159-3171] p 686 
(a) By Conduct [§§ 3159-3170] p 686 
aa. Capacity of Property Holders To Create an Estoppel [§§ 3159- 
3161] p 686 
(aa) In General [§ 3159] p 686 
(bb) Void Assessments [§ 3160] p 687 
(ce) Absence of Elements of Estoppel [8 3161] p 688 
bb. How Estoppel Created [§§ 3162-3170] p 689 
(aa) Petition for Improvement [§ 3162] p 689 
(bb) Acquiescence in Work [§§ 3163-3164] p 691 
aaa. In General [§ 3163] p 691 
bbb. Void Assessment [§ 3164] p 692 
(cc) Accepting Benefit of Improvement [§ 3165] p 693 
(dd) Special Agreements [§ 3166] p 694 
(ee) Payment of Part of Assessments [§ 3167] p 695 
‘(ff) Failure To Make Objections as Required by Statute 
[§ 3168] p 695 
(gg) ey Improvement or Assessment [§ 3169] 


(hh) Miveellaneods [§ 3170] p 696 
(b) By Deed [§ 3171] p 697 
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(2) Against Municipality [§ 3172] p 697 
(3) Against Contractor [§ 3173] p 697 
d. Waiver of Objections to Assessment [§§ 3174-3181] p 697 
(1) In General [§ 3174] p 697 
(2) By Agreement [§ 3175] p 698 © 
(3) By Noncompliance with Statutory Requirements Relating to Objections 
[§§ 3176-3180] p 698 
(a) In General [§ 3176] p 698 
(b) Noneompliance with Particular Methods of Making Objections Con- 
sidered [§ 3177] p 699 
(ec) Particular Objections Waived [§ 3178] p 700 
(d) Void Assessments [§ 3179] p 701 
(e) Hacuses for Failure To Object [§ 3180] p 702 
(4) By Appearance at Hearing or by Appeal [§ 3181] p 702 
19. Objections to Assessment and Hearing by Council, Board, or Commission [§ 3182] p 703 
20. Amendment or Correction by Board or Officers Making the Assessment [§ 3183] p 704 
21. Appeal of Property Owners to Council [§ 3184] p 704 
22. Revision by Jury or Board of Freeholders {§ 3185] p 705 
23. Application for Abatement [§ 31€6] p 705 
24. Confirmation, Revision, or Vacation of Assessment [§§ 3187-3243] p 706 
a. By Council, Assessment Board, or Commission [§§ 3187-3193] p 706 
(1) In General [§ 3187] p 706 
(2) Confirmation or Revision [§§ 3188-3190] p 706 
(a) In General [§ 3188] p 706 
(b) Notice and Objections [§ 3189] p 706 
(ec) Hearing and Determination [§ 3190] p 707 
(3) Vacation or Disapproval and New Assessment [§ 3191] p 708 
(4) Amending, Vacating, or Setting Aside Order [§ 3192] p 708 
(5) Conclusiveness and Effect of Order [§ 3193] p 708 
b. By Judicial Tribunals [§§ 3194-3243] p 709 
(1) In Confirmation Proceedings [§§ 3194-3220] p 709 
(a) In General [§ 3194] p 709 
(b) Notice [§§ 3195-3200] p 709 ; 
aa. In General [§ 3195] p 709 
bb. To Whom Notice Given [§ 3196] p 709 
cc. Requisites and Sufficiency [§§ 3197-3198] p 709 
(aa) Contents [§ 3197] p 709 
(bb) Service [§ 3198] p 710 
dd. Proof of Service [§ 3199] p 710 
ee. Waiver [§ 3200] p 711 
(c) Petition [§§ 3201-3202] 712 
aa. In General [§ 3201] p 712 
bb. Dismissal [§ 3202] p 712 
(d) Objections [§ 3203] p 712 
(e) Evidence [§§ 3204-3208] p 713 
aa. Presumptions and Burden of Proof [§ 3204] p 713 
bb. Admissibility [§§ 3205-3207] p 714 
(aa) In General [§ 3205] p 714 
(bb) Opinion Evidence [§ 3206] p 715 
(ce) Original Affidavits [§ 3207] p 715 
ce. Weight tnd Sufficiency [§ 3208] p 715 
(f) Trial and Hearing [§ 3209] p 715 
(gz) Grounds for Modification or Vacation [§ 3210] p 717 
(h) Scope of Inquiry and, Powers of Court [§§ 3211-3215] p 718 
aa. In General [§ 3211] 718 
bb. Territory Included in Assessment District [§ 3212] p 719 
ce. Apportionment of Cost of Improvement between City and Prop- 
erty Owners [§ 3213] p 719 
dd. Apportionment of Cost of Improvement between Property Own- 
ers [§ 3214] p 719 
ee. Benefits to Property Assessed [§ 3215] p 720 
(i) Nature and Extent of Relief Granted [§ 3216] p 720 
(j) Judgment or Order {§§ 3217-3220] p 721 
aa. In General [§ 3217] p 721 
bb. Operation and Effect [§§ 3218-3219] p 721 
(aa) In General [§ 3218] p 721 
(bb) Conclusiveness as against Collateral Attack [§ 3219] p 
722 
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ec. Vacation [§ 3220] p 723 


(2) On Appeal from Assessment [§§ 3221-3242] p 723 


(a) Right of Appeal [§ 3221] p 723 

(b) What Courts Have Jurisdiction [§ 3222] p 724 

(c) Eaclusiveness of Remedy [§ 3223] p 724 

) Right of Review [§ 3224] p 725 
(e) Parties [§ 3225] p 725 
(£) Compliance with Statutory Requirements as Condition Precedent to 
Right of Appeal Generally [§ 3226] p 725 
(g) Presentation before Council or Other Board of Objections Relied on 
[§ 3227] p 725 

(h) Requisites and Proceedings for Transfer [§§ 3228-3232] p 726 
aa. Time for Taking and Perfecting Appeal [§ 3228] p 726 
bb. Notice of: Appeal [§ 3229] p 726 
ce. Affidavit That Appeal Is Not Taken for Delay |§ 3230] p 726 
dd. Bond [§ 3231] p 726 
ee. Pleadings [§ 3232] p 727 

i) Effect of Appeal as Stay [§ 3233] p 728 

j}) Record or Transcript [§ 3234] p 728 

k) Evidence [§§ 3235-3237] p 728 
aa. Presumptions and Burden of Proof [§ 3235] p 728 
bb. Admissibility [§ 3236] p 729 
ce. Weight and Sufficiency [§ 3237] p 730 

(1) Trial [§ 3238] p 730 

(m) Questions Which May Be Reviewed [§ 3239] p 731 

(n) Nature and Extent of Relief Granted [§§ 3240-3241] p 732 
aa. In General [§ 3240] p 732 
bb. Reduction of Assessments [§ 3241] p 733 

(0) Judgment [§ 3242] p 734 


(3) Costs [§ 3243] p 734 


25. Appellate Review of Judgments Confirming, Revising, or Vacating Assessment [§§ 3244- 
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3263] p 734 
. Right to Review [§ 3244] p 734 
. Decisions Reviewable [§ 3245] p 735 
Who Entitled to Review [§ 3246] p 735 
. Presentation and Reservation of Grounds [§ 3247] p 735 
Parties [§ 3248] p 736 
Requisites and Proceedings for Transfer of Cause [§ 3249] p 737 
. Effect of Appeal as a Supersedeas [§ 3250] p 737 
. Assignment of Errors [§ 3251] p 737 
Review [§§ 3252-3258] p 737 
(1) Questions Considered | §§ 3252-3255] p 737 


(a) As Affected by Special Statutory Regulations [§ 3252] p 737 
(b) As Dependent on Nature of Decision Appealed from [§ 3253] p 737 
(c) As Affected by Discretion of Lower Court [§ 3254] p 738 


. (d) Miscellaneous [§ 3255] p 738 
(2) Presumptions [§ 3256] p 738 
(3) Questions of Fact [§ 3257] p 739 
(4) Harmless Error [§ 3258] p 739 
Record [§ 3259] p 740 
. Determination and Disposition of Cause [§§ 3260-3262] p 740 
(1) As to Parties Not Appealing [§ 3260] p 740 
(2) Affirmance; Modification [§ 3261] p 740 
(3) Reversal and Remand [§ 3262] p 741 
Costs [§ 3263] p 741 


26. Certiorari To Review Judgments Confirming, Revising, or Vacating Assessments [$§ 3264] 


27. Certiorari To Review Assessments [§§ 3265-3289] p 741 
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. In General [§ 3265] p 741 _ 

. When Writ Lies; Grounds [§ 3266] p 742 

Effect of Haistence of Another Remedy [§ 3267] p 742 

. Discretion of Court as to Allowance of Writ [§ 3268] p 743 
Proceedings of What Boards or Officers Reviewable [§ 3269] p 743 
Persons Entitled to Writ; Parties [§.3270] p 743 

. Time for Instituting Proceedings [§ 3271] p 743 

. The Petition [§ 3272] p 744 

The Writ [§ 3273] p 745 

The Return [§ 3274] p 745 
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k. Notice and Opportunity To Show Cause [§ 3275] p 745 
1. Review and Scope Thereof [§§ 3276-3286] p 745 
(1) Judicial, Ministerial, Executive; or Legislative Acts [§ 3276] p 745 
(2) As Confined to Objections Presented to Assessment Board or Officer [§ 3277] 
p 
(3) As Confined to Final Determination of Board or Officer [§ 3278] p 745 
(4) As Confined to Matters Shown by Record [§ 3279] p 745 
(5) Questions of Law and Fact [§ 3280] p 746 
(6) Errors of Judgment [§ 3281] p 746 
(7) Matters in Which Persons Not Parties Are Interested [§ 3282] p 746 
(8) Formal, Technical, or Trivial Errors [§ 3283] p 746 
(9) Conclusiveness of "Return [§ 3284] p 746 
(10) Presumptions [§ 3285] p 747 
(11) Trial de Novo [§ 3286] p 747 
m. Determination and Disposition of Proceedings [§§ 3287-3288] p 747 
: b In General [§ 3287] p 747 
2) Vacation in Toto or in Part [6 3288] p 747 
n. Review of Judgment in Certiorari Proceedings [§ 3289] p 747 
28. Hquitable Relief against Assessments [§§ 3290-3334] p 747 
a. Under What Circumstances Relief Given or Refused [§§ gree p 74 
(1) Assessments in Conformity to Law [§ 3290] p 747 
(2) Errors or Irregularities Not Rendering Assessment User Void [§ 3291} 
p 748 
(3) Void Assessments [§§ 3292-3293] p 749 
(a) In General [§ 3292] p 749 
(b) Particular Grounds of Invalidity [§ 3293] p 749 
(4) Irreparable Injury [§ 3294] p 750. . 
(5) Multiplicity of Suits [§ 3295] p 750 
(6) Cloud on Title [§ 3296] p 750 
(7) Fraud [§ 3297] p 751 
(8) Accident or Mistake [§ 3298] p 752 
9) Effect of Existence of Other Remedies [§§ 3299-3305] p 752 
(a) Adequate Remedy at Law [§§ 3299-3302] p 752 
aa. In General [§ 3299] p 752 
bb. Certiorari or Mandamus [§ 3300] p 752 
ce. Statutory Remedies [§§ 3301-3302] p 752 
(aa) In General [§ 3301] p 752 
(bb) Particular Remedies Considered [§ 3302] p 754 
(b) Particular Defects Available Otherwise than by Equitable Proceedings 
[§ 3303] p 755 
(ce) Limitations and Exceptions [§§ 3504-3305] p 755 
aa. Consent of City to Equitable Action [§ 3304] p 755 
bb. Void Assessments [§ 3305] p 755 
(10) Absence of Injury [§ 3306] p 756 
(11) Balance of Convenience and Injury [§ 3307] p 756 
b. Conditions Precedent to Action [§§ 3303-3309] p 756 
(1) In General [§ 3308] p 756 
(2) Payment or Tender of Amount Due [§ 3309] p 756 
c. Time To Institute Actions, Limitations, and Laches [§§ 3310-3313] p 757 
(1) In General [§ 3310] p 757 
(2) Statutory Limitations [§§ 3311-3312] p 758 
(a) In General [§ 3311] p 758 
(b) Time When Statute Commences To Run [§ 3312] p 759 
(3) Laches [§ 3313] p 759 
d. Who Entitled to Relief [§ 3314] p 759 
e. Parties [§§ 3315-3318] p 759 
(1) Plaintiffs [§§ 3315-3316] p 759 
(a) Joinder [§ 3315] p 759 
(b) Suit by One or More Property Owners in Behalf of All [§ 3316] p 760 
(2) Defendants [§ 3317] p 760 
(3) New Parties [§ 3318] p 761 
f. Pleadings [§§ 3319-3325] p 761 
(1) Bill or Complaint [§§ 3319-3324] p 761 
(a) In General [§ 3319] p 761 
(b) Title or Interest of Complainant [§ 3320] p 761 
(¢) Invalidity of Assessment [§ 3321] p 761 
(d) Fraud [§ 3322] p 762 
(e) Prejudice or Injury to Plaintiff [§ 3323] p 762 
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(f) Other Averments [§ 3324] p 762 

(2) Demurrer or Answer [§ 3325] p 762 
. Issues, Proof, and Variance [§ 3326] p 763 
. Evidence [§§ 3327-3330] p 763 

(1) Burden of Proof [§ 3327] p 763 

(2) Presumptions [§ 3328] p 764 

(3) Admissibility [§ 3329] p 764 

(4) Weight and Sufficiency [§ 3330] p 764 
i. Trial and Hearing [§ 3331] p 765 
j. Nature and Extent of Relief Granted [§ 3332] p 766 
k. Construction, Operation, and Effect of Decree [§ 3333] p 767 
1. Appeal [§ 3334] p 767 


bog 


29. Collateral Attack on Assessment [§ 3335] p 768 
30. Reassessments [§§ 3336-3381] p 768 


. Power To Make [§ 3336] p 768 
. Nature and Purpose of Reassessment Statutes [§ 3337] p 769 
. Basis for Imposing Reassessments [§ 3338] p 769 
. Validity of Reassessment Statutes [§ 3339] p 769 
. Statutory Delegation of Authority [§§ 3340-3343] p 776 
(1) Necessity and Sufficiency [§ 3340] p 770 
(2) Construction and Operation [§§ 3341-3343] p 770 
(a) In General [§ 3341] p 770 
(b) Retroactive Effect [§ 3342] p 770 
(c) Continuing Nature of Power [§ 3343] p 771 
f. Extent and Limits of Power To Reassess [§§ 3344-3351] p 771 
(1) In General [§ 3344] p 771 
(2) Irregularities in Mode of Procedure [§ 3345] p 771 
(3) ‘Want of Power To Make Original Assessment [§§ 3346-3351] p 772 
(a) In General [§ 3346] p 772 
(b) Failure To Take Steps Essential To Acquire Jurisdiction [§ 3347] p 
773 
(c) Unconstitutional Statutes or Ordinances [§§ 3348-3349] p 773 
aa. In General [§ 3348] p 774 
bb. Absence of Legislative Power To Authorize Original Assessment 
[§ 3349] p 774 ; 
(d) Ordinances Void in Whole or in Part [§ 3350] p 774 
(e) Void Contracts [§ 3351] p 775 
. Property Liable on Reassessment [§ 3352] p 775 
. Particular Acts or Omissions Affecting Reassessments [§§ 3353-3355] p 775 
(1) Change of Ownership of Property [§ 3353] p 775 
(2) Agreements between Municipality and Property Owners [§ 3354] p 775 
(3) Payment or Sale To Satisfy Invalid Assessment [§ 3355] p 775 
i. Judgment Declaring Original Assessment Invalid [§ 3356] p 776 
j. For Whom Reassessment Made [§ 3357] p 777 
k. Conditions Precedent to Reassessments [§§ 3358-3360] p 777 
(1) In General [§ 3358] p 777 
(2) Disposition of Original Assessment [§§ 3359-3360] p 778 
(a) In General [§ 3359] p 778 
(b), Assessment Declared Void or Set Aside in Part [§ 3360] p 779 
Remonstrance against Reassessment [§ 3361] p 779 
m. Levy and Assessment in General [§§ 3362-3370] p 779 
(1) Ordinances, Orders, or Resolutions for Levy [§ 3362] p 779 
(2) By Whom Power Exercised [§§ 3363-3364] p 780 
(a) In General [§ 3363] p 780 
(b) Control of Courts or Council Over Exercise of Power [§ 3364] p 780 
(3) By What Law Governed [§ 3365] p 781 
(4) Proceedings for Reassessment in General [§§ 3366-3370} p 781 
(a) Compliance with Statutory Requirements [§ 3366] p 781 
(b) Estimate of Cost [§ 3367] p 781 
(c) Time of Making Reassessment [§ 3368] p 782 
(d) Notice [§ 3369] p 783 
(e) Objections and Hearing and Determination Thereon [§ 3370] p 784 
. Mode of Reassessment [§ 3371] p 784 
: Amount and Items Included in Reassessment [§ 3372] p 785 
. Determination of Benefits; and Apportionment [§ 3373] p 786 
. Record and Reports [§ 3374] p 786 
. Operation and Effect [§ 3375] p 786 
s. Confirmation, Revision, or Vacation of Reassessment [§§ 3376-3378] p 787 - 
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(1) By Council [§ 3376] p 787 
(2) By Judicial Tribunals [ §§ 3377-3378] p 787 
(a) In Confirmation Proceedings [§ 3377] p 787 
(b) On Appeal from Reassessments [§ 3378] p 787 
t. Appellate Review of Judgments in Reassessment Proceedings [§ 3379] p 787 
u. Certworari To Review Reassessments [§ 3380] p 788 
v. Equitable Relief against Reassessments [§ 3381] p 788 
31. Supplemental or Additional Assessments [§§ 3382-3384] p 789 
a. In General [§ 3382] p 789 
b. Amount and Items Assessable [§ 3383] p 789 
ce. Time of Making; Limitations ; Laches [§ 3384] p 790 
d. Proceedings [§ 3385] p 790 
32. Assessments for Arrearages [§§ 3386-3387] p 792 
a. In New Jersey and New York [§ 3386] p 792 
b. In Illinois [§ 3387] p 792 
33. Validation of Void Assessments [§§ 3388-3390] p 793 
a. By Statute [§ 3388] p 793 
b. By Municipal Action [§ 3389] p 794 
c. By Request of Property Owner [§ 3390] p 795 » 
34. Interest [§§ 3391-3394] p 795 
a. In General [§ 3391] p 795 
b. Period Covered [§ 3392] p 796 
e. Rate [§ 3393] p 797 i 
d. Amount upon Which Computed [§ 3394] p 797 
35. Lien [§§ 3395-3417] p 797 
a. Nature and Distinctions [§ 3395] p 797 
b. Matters Essential to, or Affecting, Existence or Validity [§§ 3396-3406] p 797 
(1) Legislative Provision or Authority [§§ 3396-3397] p 797 
(a) In General [§ 3396] p 797 
(b) Retroactive Effect and Repeal or Modification [§ 3397] p 798 
(2) Improvement and Proceeedings Therefor [§ 3398] p 798 
(3) Contract and Acts or Omissions of Contractor [§ 3399] p 799 
(4) Assessment [§ 3400] p 799 
(5) Benefit to Property [§ 3401] p 799 
(6) Perfecting and Filing [§§ 3402-3406] p 799 
(a) In General [§ 3402] p 799 
(b) Notice [§ 3403] p 800 eae 
(c) Return of Assessment Warrant by Contractor [§ 3404] p 800 
(d) Filing or Recording [§§ 3405-3406] p 800 
aa. In General [§ 3405] p 800 
bb. Form and Contents of Claim Filed [§ 3406] p 801 
ce. Property Subject and Persons Liable [§§ 3407-3409] p 802 
(1) In General [§ 3407] p 802 ; 
(2) Public or Private Property [§ 3408] p 802 
(3) Property of Railroad or Street Railway Company [§ 3409] p 802 
. Who Entitled to Benefit of Lien [§ 3410] p 803 
. Amount or Matters Secured [§ 3411] p 803 
Duration [§§ 3412-3414] p 803 
(1) Accrual or Commencement [§ 3412] p 803 
(2) Continuance [§ 3413] p 804 
(3) Discharge or Extinguishment [§ 3414] p 805 
. Waiver [§ 3415] p 806 
. Priorities [§ 3416] p 806 
* i, Evidence [§ 3417] p 807 
86. Payment or Surrender of Property [§§ 3418-3450] p 807 
a. In General [§ 3418] p 807 
b. Extension of Time [§ 3419] p 808 
c. Installments [§§ 3420-3423] p 808 
(1) In General [§ 3420] p 808 
(2) Duty of Municipal Authorities [§ 3421] p 809 
(3) Number [§ 3422] p 809 
(4) Amount [§ 3423] p 810 
d. Record, Receipt, or Other Evidence of Satisfaction [§ 3424] p 810 
e. Refunding or Recovery of Assessment [§§ 3425-3435] p 810 
(1) In General [§ 3425] p 810 
(2) On Failure To Complete Improvement [§ 3426] p 811 
(3) Where Assessment Is Invalid [§§ 3427-3432] p 811 
(a) In General [§ 3427] p 811 
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(b) Voluntary or Involuntary Payment [§§ 3428-3429] p 811 


aa. In General [§ 3428] p 811 
bb. What Constitutes [§ 3429] p 812 


(c) Payment Induced by Fraud, Mistake, or Ignorance [§ 3430] p 812 


(d) Payment under Protest [§ 3431] p 813 


(e) Necessity of Setting Aside Assessment [§ 3432] p 813 


(4) Where Assessment Is Excessive [§ 3433] p 814 
(5) Actions [§§ 3434-3435] p 814 
(a) In General [§ 3434] p 814 
(b) Judgment or Decree and Costs [§ 3435] p 815 
f. Penalties for Nonpayment [§§ 3436-3440] p 816] 
(1) In General [§ 3436] p 816 
(2) Accrual [§ 3437] p 816 
(3) Basis of Computation [§ 3438] p 816 
(4) Who Entitled to [§ 3439] p 816 
(5) Collection or Remission |§ 3440] p 817 
eg. Disposition of Funds [§ 3441-3450] p 817 


G. Enforcement of Assessments and Special Taxes [§§ 3451-3595] p 817 


1. In General [§ 3451] p 817 
2. Statutory Provisions [§§ 3452-3455] p 818 
ia. In General [§ 3452] p 818 
b. Validity [§ 3453] p 819 
c. Eaclusive or Concurrent Remedies [§ 3454] p 819 
d. Retroactive Effect [§ 3455] p 820 
3. By Whom Enforcement Is Made [§ 3456] p 821 - 
4. Property Which May Be Subjected [§§ 3457-3458] p 821 
a. In General [§ 3457] p 821 
b. Public Property [§ 3458] p 822 
. Time for Enforcement and Limitations in General [§ 3459] p 822 


. Restraining Enforcement [§ 3461] p 824 
. Particular Proceedings [§§ 3462-3556] p 824 
a. On Certificates or Warrants [§§ 3462-3464] p 824 
(1) In General [§ 3462] p 824 
(2) Assignability and Rights of Holder [§ 3463] p 825 
(3) Enforcement [§ 3464] p 825 
b. On Precept to Contractor [§§ 3465-3466] p 826 
(1) In General [§ 3465] p 826 
(2) Appeal [§ 3466] p 826 
c. On Assessment Bonds [§§ 3467-3468] p 826 
(1) In General [§ 3467] p 826 
(2) Actions [§ 3468] p 826 
d. Under General Tax Laws [§ 3469] p 827 
e. Summary Judgment or Execution [§§ 3470-3489] p 828 
(1) In General [§ 3470] p 828 
(2) Necessity of Hearing [§ 3471] p 828 
(3) Statutory Requirements [§ 3472] p 828 
(4) Objections and Defenses [\§ 3473-3474] p 829 
(a) In General [§ 3473] p 829 
(b) Particular Objections [§ 3474] p 830 
(5) Jurisdiction [§ 3475] p 830 
(6) Notice [§ 3476] p 831 
(7) Parties [§ 3477] p 831 
(8) Petition or Other Application [§ 3478] p 831 
(9) Answer or Affidavit of Illegality [§ 3479] p 832 
) Evidence [§§ 3480-3481] p 832 
(a) In General [§ 3480] p 832 
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. Demand of Payment and Affidavit or Return Thereof [§ 3460] p 823 


(b) Prima Facie Case and Burden of Proof [§ 3481] p 832 


(11), Trial [§ 3482] p 833 

(12) Judgment or Order [§§ 3483-3488] p 833 
(a) In General [§ 3483] p 833 
(b) Form and Sufficiency [§ 3484] p 833 


(c) Power To Amend or Enter New Judgment [§ 3485] p 834 , 


(d) Conclusiveness and Effect [§ 3486] p 834 
(e) Collateral and Direct Attack [§ 3487] p 834 
(f) Fees and Costs [§ 3488] p 834 
(13) Review [§ 3489] p 835 
f. Actions for Sale of Land [§§ 3490-3543] p 836 
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Nature of Proceedings in General [§ 3490] p 836 
Who Has Right To Sue [§§ 3491-3493] p 836 
(a) City [§ 3491] p 836 
(b) Contractor or Assignee [§ 3492] p 837 
(ce) Subcontractor [§ 3493] p 837 
Time To Sue and Limitations [§§ 3494-3499] p 838 
(a) In General [§ 3494] p 838 
(b) Applicability and Operation of Statutes and Ordinances [§ 3495] p 
838 
(ec) Accrual of Right of Action [§ 3496] p 839 
(d) Commencement of Action [§ 3497] p 839 
(e) Suspension of Running of the Statute [§ 3498] p 840 
(£f) New Promise, Acknowledgment, and Part Payment [§ 3499] p 840 
Joinder or Splitting of Causes of Action [§ 3500] p 840 
Conditions Precedent [§ 3501] p 840 
Defenses [§§ 3502-3506] p 840 
(a) In General [§ 3502] p 840 
(b) Jurisdictional Defects [§ 3503] p 841 
(c) Fraud and Collusion [§ 3504] p 842 
(d) Defects and Irregularities [§ 3505] p 842 
(e) Other Particular Defenses [§ 3506] p 848 
Set-Off or Counterclaim [§§ 3507-3509] p 843 
(a) In General [§ 3507] p 843 
(b) ZLaking of Individual Improvements [§ 3508] p 844 
(c) Damages Caused by Construction of Improvements [§ 3509] p 844 
Jurisdiction and Venue [§ 3510] p 844 
Parties [§§ 3511-3515] p 844 
(a) Plaintiff [§ 3511] p 844 , 
(b) Defendant [§§ 3512-3515] p 845 
aa. In General [§ 3512] p 845 
bb. Joint Owners and Tenants in Common [§ 3513] p 845 
ce. Mortgagees and Other Lienholders [§ 3514] p 845 
dd. “Unknown Owners” [§ 3515] p 846 
Process [§ 3516] p 846 
Pleading [§§ 3517-3529] p 846 
(a) In General [§ 3517] p 846 
(b) Petition or Complaint [§§ 3518-3526] p 846 
aa. In General [§ 3518] p 846 
bb. Particular Averments [§§ 3519-3526] p 847 
(aa) In General [§ 3519] p 847 
(bb) Ordinance or Resolution [§ 3520] p 847 
(cc) Notice to Property Owners [§§ 3521-3523] p 848 
aaa. Notice of .Improvement [§ 3521] p 848 
bbb. Notice of Intent To Foreclose [§ 3522] p 848 
ece. Notice of Action [§ 3523] p 848 
(dd) Contract and Performance [§ 3524] p 849 
(ee) Assessment and Failure To Pay [§ 3525] p 849. 
(ff) Deseription, Ownership, and Liability of Property 
[§ 3526] p 850 
(c) Plea, Answer, and Cross Complaint [§ 3527] p 850 
(d) Reply [§ 3528] p 851 
'(e) Demurrer [§ 3529] p 852 
Issues, Proof, and Variance [§ 3530] p 852 
Evidence [§§ 3531-3534] p 853 
(a) Presumptions and Burden of Proof [{§ 3531] p 853 
(b) Admissibility [§ 3532] p 854 
(c) Weight and Sufficiency [§§ 3533-3534] p 855 
aa. In General [§ 3533] p 855 
bb. Prima Facie Case [§ 3534] p 855 
Trial or Hearing [§ 3535] p 856 
Judgment [§§ 3536-3541] p 857 
(a) In General [§ 3536] p 857 
(b) Relief Granted [§§ 3537-3538] p 858 
aa. In General [§ 3537] p 858 
bb. Costs and Attorney’s Fees [§ 3538] p 859 
(c) Conclusiveness and Effect [§ 3539] p 860 
(d) Lien and Satisfaction [§ 3540] p 860 
(e) Opening and Vacating [§ 3541] p 860 
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(16) Review [§ 3542] p 861 
(17) Costs and Expenses [§ 3543] p 861 
g. Scire Facias [§§ 3544-3556] p 862 
(1) In General [§ 3544] p 862 
(2) Defenses and Set-Off [§ 3545] p 862 
(3) Parties [§ 3546] p 863 
(4) Form and Requisites of Writ [§ 3547] p 863 
(5) Service and Return of Writ [§ 3548] p 863 
(6) Affidavit of Defense [§§ 3549-3551] p 863 
(a) In General [§ 3549] p 863 
(b) Time for Filing [§ 3550] p 864. 
(c) Form and Sufficiency [§ 3551] p 864 
(7) Issues and Proof [¥ 3552] p 864 
(8) Evidence [§ 3553] p 865 
(9) Trial [§ 3554] p 865 
(10) Judgment [§ 3555] p 866 
(11) Review [§ 3556] p 866 
9. Sale of Land [§§ 3557-3583] p 867 
. In General [§ 3557] p 867 
. What Law Governs [§ 3558] p 868 
. Notice [§ 3559] p 868 
. Report or Return and Record [§ 3560] p 868 
. Certificate of Sale [§ 3561] p 868 
Confirmation or Setting Aside [§§ 3562-3563] p 868 
(1) In General [§ 3562] p 868 
(2) Actions [§ 3563] p 869 
. Injunction against Deed or Lease [§ 3564] p 869 
. Title.and Rights of Purchaser [§§ 3565-3568] p 870 
(1) In General [§ 3565] p 870 
(2) Irregular and Invalid Sales [§ 3566] p 870 
(3) Liens and Encumbrances [§ 3567] p 870 
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(4) Refunding or Recovery of Money Paid by Purchaser at Illegal Sale [§ 3568] 
871 


P 
i. Purchase by the City [§ 3569] p 872 


j. Notice to Owner To Redeem, and of Application for Deed [§§ 3570-3573] p 872 


(1) In General [§ 3570] p 872 
(2) Form and Contents [§ 3571] p 873 
(3) Service and Affidavit [§ 3572] p 873 
(4) Second Notice [§ 3573] p 873 
k. Redemption [§§ 3574-3578] p 873 
(1) In General [§ 3574] p 873 
(2) Who May Redeem [§ 3575] p 874 
(3) Tender and Payment [§ 3576] p 874 
(4) Time of Payment and Laches [§ 3577] p 874 
(5) Recovery of Money Paid for Redemption from Illegal Sale 
l. Conveyance to Purchaser [§§ 3579-3582] p 875 
(1) In General [§ 3579] p 875 
(2) Execution [§ 3580] p 875 
(3) Form and Contents [§ 3581] p 875 
(4) Operation and Effect [§ 3582] p 876 
m. Application of Proceeds [§ 3583] p 876 
10. Enforcement against Personal Property [§§ 3584-3585] p 876 
a. In General [§ 3584] p 876 
b. Railroad Companies [§ 3585] p 877 
ll. Personal Liability and Enforcement Thereof [§§ 3586-3593] p 877 
a. In General [§ 3586] p 877 
b. Persons Liable [§ 3587] p 879 
c. Actions [§§ 3588-3593] p 879 
(1) In General [§ 3588] p 879 
(2) Defenses [§ 3589] p 880 
(3) Parties [§ 3590] p 880 
(4) Pleading [§ 3591] p 880 
(5) Evidence and Questions for Jury [§ 3592] p 880 
(6) Judgment [§ 3593] p 880 
12. Wrongful Enforeement [§§ 3594-3595] p 880 
a. Action for Damages [§ 3594] p 880 
b. Recovery of Money Paid or Land Sold [§ 3595] p 881 
H. Liability of Property Owner in Quantum Meruit [§ 3596] p 881 
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XVIII. USE pairs REGULATION OF PUBLIC PLACES, PROPERTY, AND WORKS [§§ 3597-4029] 
Pp 
A. Streets and Other Public Ways [§§ 3597-3999] p 881 
1. Definitions and Distinctions [§§ 3597-3599] p 881 
a. Street [§ 3597] p 881 
b. Sidewalk [§ 3598] p 883 
e. “Highway” as Including Streets [§ 3599] p 883 
2. Establishment, Existence, and Legality [§§ 3600-3609] p 883 
a. Power and Authority To Establish in General [§ 3600] p 883 
b. Manner of Establishment [§§ 3601-3607] p 884 
(1) In General [§ 3601] p 884 
(2) Adoption of Plan or Plat [§ 3602] p 885 
(3) Statutory Proceedings [§ 3603] p 885 
(4) Prescription [§§ 3604-3607] p 886 
(a) In General [§ 3604] p 886 
(b) Character of User [§ 3605] p 887 
(¢) Manner and Exten: of Use [§ 3606] p 889 
(d) Effect of Acts of Municipal Officers [§ 3607] p 889 
e. Highways in Territory Included by Incorporation or Annexation [§ 3608] p 889 
d. Sidewalks [§ 3609] p 890 
3. Location and Extent [§§ 3610-3612] p 890 
a. In General [§ 3610] p 890 
b. Boundary by Waters or Watercourses [§ 3611] p 891 
c. Surveying, Bounding, or Marking Out [§ 3612] p 891 
4. Alteration of Course or Width [§ 3613] p 892 
5. Vacation [§§ 3614-3656] p 893 
a. Power To Vacate [§§ 3614-3619] p 893 
(1) In General [§ 3614] p 893 
(2) Partial Vacation [§§ 3615-3616] p 895 
(a) In General [§ 3615] p 895 
(b) Vacation above Surface [§ 3616] p 895 
(3) Conditional Vacation [§ 3617] p 895 
(4) Provision of Other Way or Means of Access [§ 3618] p 895 
(5) Provision for Damages [§ 3619] p 895 
b. Streets or Ways over Which Power Extends [§§ 3620-3624] p 895 
(1) In General [§ 3620] p 895 
(2) Streets Part of Stute or County Highways or Trunk Roads [§ 3621] p 896 
(3) Boundary Roads [§ 3622] p 896 
(4) Effect of Private Easements [§ 3623] p 896 
(5) Effect of Rights of Public Service Corporations [§ 3624] p 896 
. Discretion as to Exercise of Power [§ 3625] p 896 
. Private and Public Interests [§ 3626] p 898 
. Reversion or Transfer of Land to Private Ownership [§ 3627] p 899 
. Mode of Vacation and Proceedings To Vacate [§§ 3628-3653] p 900 
(1) In General [§ 3628] p 900 
(2) Statutory Conveyance [§ 3629] p 900 
(3) Striking or Omission from Plat or Map [§ 3630] p 900 
(4) Vacation by Court [§§ 3631-3638] p 901 
.(a) Nature of Proceedings Generally [§ 3631] p 901 
(b) Jurisdiction [§ 3632] p 901 
(c) Parties [§ 3633] p 901 
(d) Petition and Other Pleadings [§ 3634] p 901 
(e) Consent of Property Owners [§ 3635] p 902 
(f£) Remonstrance [§ 3636] p 902 
(g) Judgment or Order [§ 3637] p 902 
(h) Review [§ 3638] 902 
(5) Vacation by Municipal Councils or Boards [§§ 3639-3652] p 902 
(a) In General [§ 3639] p 902 
(b) Jurisdiction [§ 3640] p 902 
(ec) Petition or Consent of Property Owners [§§ 3641-3643] p 902 
aa. Necessity [§ 3641] p 902 
bb. Sufficiency [§ 3642] p 902 
ce. Operation and Effect [§ 3643] p 903 
(d) Notice [§ 3644] p 903 
(e) Protests [§ 3645] p 903 
(f) Hearing and Determination [§ 3646] p 903 
(g) Necessity of Ordinance [§ 3647] p 903 
(h) Sufficiency and Construction of Ordinance or Resolution [§ 3648] p 903 
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(i) Defects and Irregularities [§ 3649] p 904 
(j) Record [§ 3650] p 904 
(k) Repeal of Ordinance [§ 3651] p 904 
(1) Review [§ 3652] p 904 
(6) Vacation by Dissolution of Corporation [§ 3653] p 904 
g. Operation and Effect [§ 3654] p 904 
h. Setting Aside [§ 3655] p 905 
i. Injunction [§ 3656] p 905 
6. Abandonment [§§ 3657-3658] p 907 
a. In General [§ 3657] p 907 
b. Statutory Provisions [§ 3658] p 908 
7. Names of Streets [§ 3659] p 909 
8. Representation of Public in Actions Involving Existence of Street [§ 3660] p 909 
9. Pleadings as to Existence of Street or Other Public Way [§ 3661] p 909 
10. Evidence of Existence or Location of Streets or Other Public Ways [§§ 3662-3665] p 910 
a. Presumptions [§ 3662] p 910 
b. Burden of Proof {§ 3663] p 910 
c. Admissibility [§ 3664] p 910 
d. Weight and Sufficiency [§ 3665] p 911 
11. Title and Ownership, Use of Soil and Material, and Protection of Interests [§§ 3666- 
3676] p 912 
a. In General [§ 3666] p 912 
b. Extent and Nature of Title or Fee [§ 3667] p.916 
ce. Effect of Vacation and Abandonment [§% 3668-3673] p 917 
(1) In General [§ 3668] p 917 
(2) Statutory Provisions [§ 3669] p 918 
(3) Surface to Which Title Extends [§ 3670] p 919 
(4) Conveyance to Person Entitled:[§ 3671] p 919 
(5) Disposal of Vacated Street by Municipality [§ 3672] p 919 
2 (6) Effect on Easements or Right of Access [§ 3673] p 920 
d. Soil and Other Material [§ 3674] p 920 
e. Trees [§§ 3675-3676] p 923 
(1) In General [§ 3675] p 923 
: (2) Remedies [§ 3676] p 924 
12. Power To Control and Regulate [§$§ 3677-3701] p 925 
a. Power of State [§§ 3677-3678] p 925 
ep as (1) Haistence of Power [§ 3677] p 925 
(2) Delegation of Power [§ 3678] p 926 
b. Power of Municipality [§§ 3679-3685] p 926 
(1) Inherent Power [§ 3679] p 926 
(2) Derived Power [§§ 3680-3681] p 926 
(a) In General [§ 3680] p 926 
(b) Implied Power |§ 3681] p 927 
(3) Power in Municipal Body [§§ 3682-3683] p 928 
(a) Existence of Power [§ 3682] p 928 
(b) Delegation by Municipal Body [§ 3683] p 928 
(4) Portion of Street under Control [§ 3684] p 928 
(5) Control after Loss of Street [§ 3685] p 928 
c. Relinquishment of Power [§ 3686] p 928 
d. Conflicting Powers [§§ 3687-3689] p 929 
(1) Between State and Municipality [§ 3687] p 929 
(2) Between Particular Boards [§ 3688] p 930 
(3) Between County and Municipality [§ 3689] p 930 
e. Limitations on Haercise of Power [§§ 3690-3692] p 931 
(1) In General [§ 3690] p 931 
(2) Regulation and Prohibition {§ 3691] p 931 
(3) Reasonableness [§ 3692] p 931 
f. Particular Regulations [§§ 3693-3701] p 932 
(1) Use by Public Utilities [§§ 3693-3697] p 932 
(a) In General [§ 3693] p 932 
(b) Effect of Grant of Franchise [§ 3694] p 932 
(c) Eatent of Power To Regulate [§ 3695] p 933 
(d) Charge for Regulation [§ 3696] p 935 
(e) Waiver [§ 3697] p 935 
(2) Trees [§ 3698] p 935 
(3) Escaping Water [§ 3699] p-937 
(4) Sale of Tickets [§ 3700] p 937 
(5) Excavations [§ 3701]. p 937 
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13. Use by Municipality for Purpose Other than Highway [§ 3702] p 937 
14. Care of Streets [§§ 3703-3707] p 939 
a. In General [§ 3703] p 939 
b. Street Work by Inhabitants [§ 3704] p 939 
ce. Cleaning Streets [§ 3705] p 940 
d. Street Sprinkling [§ 3706] p 941 
_e@. Removal of Ice, Snow, and Other Substances [§ 3707] p 941 
15. Rights of Abutting Owners [§§ 3708-3759] p 942 
a. In General [§ 3708] p 942 
b. Light, Air, and View [§ 3709] p 948 
c. Privacy [§ 3710] p 943 
d. Access [§§ 3711-3713] p 943 
(1) In General [§ 3711] p 943 
(2) Entrances and Driveways [§ 3712] p 945 
(3) Connection with Water Mains, Sewers, Etc. [§ 3713] p 946 | 
e. Sidewalks [§ 3714] p 946 
f. Use, Encroachment on, or Obstruction of, Street [§§ 3715-3735] p 946 
(1) In General [§ 3715) p 946 
(2) Licenses and Permits ay 3716-3718] p 947 
(a) In General [§ 3716] p 947 
(b) Notice to Adjoining Owners [§ 3717] p 948 
(ce) Revocation [§ 3718] p 948 
(3) Particular Uses, Encroachments, or Obstructions [§§ 3719-3735] p 949 
(a) Areaways, Courtyards, and Stairs Therefrom [§ 3719] p 949 
(b) Awnings and Canopies [§ 3720] p 950 
(c) Balconies and Bay Windows [§ 3721] p 951 \ 
(d) Excavations Adjoining. Street Line [§ "9722 p 952 
) Pillars,.Cornices, and Roofs [§ 3723] p 952 
) Seales [§ 3724] p 952 
g) Signs [§ 3725] p 952 
) Steps Rising from Street or Sidewalk [§ 3726] p 952 
) Structures across Street [§ 3727] p 953 
) Water, Gas, and. Drain Pipes [§ 3728] p 954 
k) Vaults, Cellars, and Other Substructures [§§ 3729-3731] p 954 
aa. In General [§.3729] p 954 
bb. Regulation [§ 3730] p 955 
ce. Nature and Extent [§ 3731]. p.955 
(1) Temporary or Occasional Use of Side walk or Roadway [§§ 3732-3735] 
p 956 
aa. In General [§. 3732] p 956 
bb.. Business and Household Exigencies [§ 3733] p 956 
ec. Occupancy Incident to Erection or Demolition of Buildings 
[§ 3734] p 957 
dd.. Regulation [§. 3735] p 958 
g. Building Lines and Regulations [§§ 3736-3737] p 959 
(1) In General [§ 3736] p 959 
(2) Establishment [§ 3737] p 959 
Assignment or Grant of Rights by Abutter [§ 3738] p 959 
Loss of Rights [§ 3739] p 960 
Rights as against Use of Street by Others under Grant or Permit [§ 3740] p 960 
Remedies of Abutter in Case of Obstruction or Improper Use of Street or Other 
Way [§§ 3741-3759] p 961 
(1) In General [§ 3741] p 961 
(2) Ejectment [§ 3742] p 961 
(3) Actions for Damages [$6 3743-3751] p 962 
(a) In General [§ 3743] p 962 
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(b) Conditions Precedent [§ 3744] p 963 
(c) Defenses [§ 3745] p 963 ; 
‘(d) Pleading [§ 3746] p 964. Miwteboaa A 
(e) Evidence [§ 3747} p 964 ; , 
(f) Questions for. vere [§ 3748] p 964 
(g) Instructions [§ 3749] p 964 
(h) Verdict and Findings [§ 3750] p 965 
(i) Damages [§ 3751] p 965 
(4) Actions for Abatement or Injunction [§§ 3752-3759] p 966 
(a) In General [§ 3752] p 966 
(b) Adequacy of Remedy at Law [§ 3753] p 969 
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) Relative Convenience and Injury [§ 3754] p 969 
) Laches and Estoppel [§ 3755] p 969 
) Parties [§ 3756] p 970 
) Pleading [§ 3757] p 970 
) Evidence [§ 3758] p 971 
) Relief Granted [§. 3759] p 971 
16. Grant of Right To Use Streets [§§ 3760-3814] p 972 
a. Power To Grant [§§ 3760-3790] p 972 
(1) In General [§ 3760] p 972 
(2) Power of State [§§ 3761-3763] p 972 
(a) In General |§ 3761] p 972 
(b) Delegation |§ 3762] p 972 
(c) Revocation [§ 3763] p 973 
(3) Power of Municipality [§§ 3764-3768] p 973 
(a) Inherent Power [§ 3764] p 973 
(b) Derived Power [§§ 3765-3768] p 974 
aa. In General [§ 3765] p 974 
bb. Implied Power [§ 3766] p 975 
ce. Delegation of Power by Municipality [§ 3767] p 975 
dd. Permits [§ 3768] p 975 
(4) Power of Boards [§ 3769] p 975 
(5) Conflicting Powers [§§ 3770-3771] p 976 
(a) In General [§ 3770] p 976 
(b) Power of Municipality To Deny Use of Streets to State Franchised 
Utility [§ 3771] p 977 
(6) Imposing Conditions [§ 3772] p 977 
) Duration of Grant [§§ 3773-3776] p 978 
(a) In General [§ 3773] p 978 
(b) Perpetual Grants [§§ 3774-3775] p 979 
aa. Power To Make [§ 3774] p 979 
bb. Construction as to Perpetual Character [§ 3775] p 980 
(ce) Validity of Grants for an Unaxthorized Period [§ 3776] p 980 : 
- (8) Limitations on Exercise of Power To Grant Use of Streets [§§ 3777-3778] p 
980 
(a) In General [§ 3777] p 980— 
(b) Necessity of Consideration for Grant [§ 3778] p 981 
(9) Grants of Exclusive Privileges [§§ 3779-3781] p 981 
(a) Power To Make [§ 3779] p 981 
(b) Subsequent Grants to Others [§ 3780] p 982 
(c) Effect of Invalid Exclusive Grants |§ 3781] p 982 
(10) Private Use [§§ 3782-3785] p 983 
(a) In General [§ 3782] p 983 
(b) Particular Uses Held Private or Public [§ 3783] p 984 
(c) Private Railroads [§ 3784] p 985° 
(d) Regulation of Private Use [§ 3785] p 985 
(11) Use by Public Utilities [§§ 3786-3789] p 986 
(a) Street Railroads [§ 3786] p 986 
(b) Railroads [§ 3787] p 987 , 
(c) Poles and Wires [§ 3788] p 989 
(d) Underground Conduits [§ 3789] p 989 
(12) Miscellaneous Uses [§ 3790] p 990 
b. Proceedings To Obtain Grant or License [§§ 3791-3793] p 999 
(1) In General [§ 3791] p 990 
(2) Award on Competitive Bidding [§ 3792] p 992 
(3) Submission to Vote [§ 3793] p 992 
c. Requisites and Validity of Grant in General [§ 3794] p 993 
d. Construction and’ Operation [§§ 3795-3801] p 993 
(1) In General [§ 3795] p 993 
(2) Legislative Character [§ 3796] p 994 
(3) Terms and Conditions as Contractual [§ 3797] p 994 
(4) Nature of Right Conferred [§ 3798] p 995 
(5) Haclusiveness of Right {§§ 3799-3801] p 995 
(a) In General [§ 3799] p 995 
(b) Conditions as to Use by Others [§ 3800] p 996 
‘(¢) Conflicting Grants or Licenses [§ 3801 ] p 996 
e. Assignment or Transfer [§ 3802] p 997 
f. Rental, Tolls, or Fees [§ 3803} p 997 
g. Modtfication or Alteration [§ 3804] p 998 
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h. Duration and. Termination [§§ 3805-3810] p 999 
(1) In General [§ 3805] p 999 
(2) Revocation, Annulment, Forfeiture, or Abandonment; Provisions for Termina- 
tion [§§ 3806-3810] p 999 
(a) Revocable License [§ 3806] p 999 
(b) Grants and Franchises [§§ 3807-3810] p 1000 
aa. In General [§ 3807] p 1000 
bb. Grounds for Revocation, Annulment, or Forfeiture [§ 3808] p 
1001 
ce. Waiver or Loss of Right To Revoke or Forfeit [§ 3809] p 1002 
dd. Matted ai Enforcement; Necessity for Affirmative Action [§ 3810] 
p 1002 
i. Right To Question Validity; Method of Attack [§§ 3811-3812] p 1003 
(1) In General [§ 3811] p 1003 
: (2) Estoppel [§ 3812] p 1005 
j. Curative Statutes or Ordinances [§ 3813] p 1005 
k. Judicial Control and Review [§ 3814] p 1005 
17. Obstructions and Encroachments [§§ 3815-3866] p 1006 
a. As a Nuisanee [§ 3815] p 1006 
b. Persons Obstructing [§ 3816] p 1007 
ce. What Constitutes an Unlawful Obstruction [§§ 3817-3821] p 1007 
(1) In General [§ 3817] p 1007 
(2) Authorized Obstructions [§ 3818] p 1008 
(3) Temporary Obstructions [§ 3819] p 1008 
(4) Permanent Obstructions [§ 3820] p 1008 
(5) Particular Obstructions Held Lawful or Unlawful [§ 3821] p 1008 
d. Removal and Regulation [§§ 3822-3847] p 1009 
(1) Existence and Extent of Power [§ 3822] p 1009 
(2) Exercise of Power [§§ 3823-3847] p 1011 
(a) In General [§ 3823] p 1011 
(b) Prescription and Limitation [§ 3824] p 1011 
(c) Summary Removal [§§ 3825-3832] p 1012 
aa. By Municipality [§ 3825] p 1012 
bb. By Private Person [§ 3826] p 1013 
ec. Notice and Hearing [§ 3827] p 1013 
dd. Injunction against Remowal [§ 3828] p 1013 
ee. Review by Courts [§ 3829] p 1014 
ff. Particular Obstructions or Encroachments Subject to Summary 
Removal [§ 3830] p 1014 
ge. Damages for Removal [§ 3831] p 1014 
. hh. Expense of Removal [§ 3832] p 1015 
(d) Removal by Judicial Proceedings [§§ 3833-3847] p 1015 
aa. In General [§ 3833] p 1015 
bb. Hyjectment [§ 3834] p 1015 
ec. Proceedings for Abatement or Injunction [§§ 3835-3847] p 1016 
(aa) In General [§ 3835] p 1016 
(bb) Right of Municipality To Sue [§ 3836] p 1016 
(cc) Right of Private Person To Sue [§ 3837] p 1017 
(dd) Proceeding in Behalf of or in Name of State [§ 3838] 
p 1019 
(ee) Defenses [§§ 3839-3840] p 1019 
aaa. In General [§ 3839] p 1019 
bbb. Laches and Estoppel [§ 3840] p 1020 
(ff) Process [§ 3841] p 1020 
(gz) Parties [§ 3842] p 1020 
(hh) Pleading [§ 3843] p 1021 
(ii) Hvidence [§ 3844] p 1021 
(jj) Question for Jury [§ 3845] p 1022 
(kk) Judgment or Decree [§ 3846] p 1022 
(11) Costs [§ 3847] p 1022 
e. Actions for Damages [§§ 3848-3852] p 1022 
(1) Right of Action Generally [§ 3848] p 1022 
(2) Persons Liable [§ 3849] p 1022 
(3) Defenses [§ 3850] p 1022 
(4) Pleadings [§ 3851] p 1023 
(5) Questions for Jury [§ 3852] p 1023 
f. Penalties [§§ 3853-3856] p 1023 
(1) In General [§ 3853] p 1023 
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(2) Construction of Statutes and Ordinances Imposing Penalties [§ 3854] p 1025 
(3) Defenses [§ 3855] p 1023 
(4) Proceedings [§ 3856] p 1023 
g. Criminal Responsibility [§§ 3857-3866] p 1024 
(1) In General [§ 3857] p 1024 
(2) Construction and Validity of Statutes and Ordinances [§ 3858] p 1024 
(3) Prosecution and Punishment [§§ 3859-3866] p 1025 
(a) In General [§ 3859] p 1025 © 
(b) Defenses [§ 3860] p 1025 
(ec) Affidavit, Complaint, Information, or Indictment [§ 3861] p 1025 
(d) Hvidence [§ 3862] p 1025 
(e) Questions of Fact [§ 3863] p 1025 
(f) Findings [§ 3864] p 1025 
(gz) Costs [§ 3865] p 1025 
(h) Review [§ 3866] p 1025 -~ 
18. Use as Highway [§§ 3867-3999] p 1026 
a. Right and Mode of Use in General [§§ 3867-3870] p 1026 
_(1) By Public Generally [§ 3867] p 1026 
(2) By Pedestrians [§§ 3868-3869] p 1027 
(a) In General [§ 3868] p 1027 
(b) Regulations and Restrictions [§ 3869] p 1027 
(3) By Common Carriers [§ 3870] p 1028 
“ b. Regulation of Use [§§ 3871-3873] p 1029 
(1) In General [§ 3871] p 1029 
(2) By Municipality [§ 3872] p 1029 
(3) Construction of Regulations in General [§ 3873] p 1029 
c. Particular Uses and Regulations [§§ 3874-3893] p 1030 
(1) As to Vehicular Traffic [§$ 3874-3884] p 1030 
(a) In General [§ 3874] p 1030 
(b) Prohibiting or Limiting Kinds of Vehicles or Equipment [§§ 3875-3878] 
p 1030 
aa. In General [§ 3875] p 1030 
bb. Weight of Vehicles or Loads [§ 3876] p 1031 
ce. Traction Engines [§ 3877] p 1031 
dd. Width of Tires [§ 3878] p 1032 
(c) Regulations as to Speed [§ 3879] p 1032 
(d) Turning and Crossing [§ 3880] p 1033 
(e) Stopping or Standing in Streets [§ 3881] p 1033 
(f) Vehicles Having Special Privileges [§§ 3882-3883] p 1034 
aa. Rate of Speed [§ 3882] p 1034 
bb. Right of Way [§ 3883] p 1035 
(g) Bicycles [§ 3884] p 1035 
(2) Processions [§ 3885] p 1036 
(3) Causing Crowd To Collect [§ 3886] p 1036 
(4) Unusual Noises [§ 3887] p 1037 
(5) Sports in Streets [§ 3888] p 1037 
(6) Moving Building on Streets [§§ 3889-3892] p 1038 
_ (a) In General [§ 3889] p 1038 
'  (b) Regulation and Restriction [§ 3890] p 1038 
(¢) Interference with Use by Others [§§ 3891-3892] p 1040 
aa. In General [§ 3891] p 1040 
bb. oo with Wires of Public Service Company [§ 3892] p 
(7) Other Uses and Regulations [§ 3893] p 1041 
d. Use of Sidewalk [§§ 3894-3895] p 1042 
(1) In General [§ 3894] p 1042 
(2) By Bicycles or Velocipedes [§ 3895] p 1042 
e. Liability of Persons Using Streets [§§ 3896-3944] p 1044 
(1) In General [§ 3896] p 1044 
(2) Mutual Rights and Duties [§§ 3897-3898] p 1047 
(a) Mutual Rights and Duties of Pedestrians and Drivers of Vehicles 
[§ 3897] p 1047 
(b) Mutual Rights and Duties of Drivers of Vehicles [§ 3898] p 1048 
(3) Law of the Road [§§ 3899-3906] p 1048 
(a) In General [§ 3899] p 1048 
(b) Duty To Keep to Right [§ 3900] p 1049 
(c) At Intersections [§§ 3901-3903] p 1051 
aa. In General [§ 3901] p 1051 
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bb. What Constitutes an Intersection [§ 3902} p 1052 
ec. Turning at Intersection [§ 3903] p 1052 
(d) Overtaking and Passing [§ 3904] p 1052 
(e) Particular Vehicles [§§ 3905-3906] p 1053 
aa. In General [§ 3905] p 1053 
bb. Vehicles Having Special Privileges [§ 3906] p 1053 
(4) Care Required in Use of Street or Other Public Way [§§ 3907-3917] p 1053 
(a) In General [§ 3907] p 1053 
(b) Speed [§ 3908] p 1055 
(c) Stopping or Standing [§ 3909] p 1055 
(d) Management and Control of Horses.and Other Animals [§§ 3910-3912] 
p 1055 
aa.-In General [§ 3910] p 1055 
bb. Leaving Animal Unhitched and Unattended [§ 3911] p 1056 
ec. Vicious Animal [§ 3912] p 1057 : : 
(e) Care as to Particular Persons [§§ 3913-3915] p 1058 
aa. In General [§ 3913] p 1058 
bb. Children [§ 3914] p 1058 
ec. Intoxicated Persons [§ 3915] p 1059 
(f) Frightening Animals [§ 3916] p 1059 
(g) Effect of Violation of Statute or Ordinance [§ 3917] p 1060 
(5) Contributory Negligence [§§ 3918-3934] p 1061 
(a) In General [§ 3918] p 1061 
(b) What Constitutes Contributory Negligence [§§ 3919-3924] p 1062 
aa. In General [§ 3919] p 1062 
bb. Duty To Discover Danger [§ 3920] p 1063 
ce. Reliance on Care of Person Causing Injury [§ 3921] p 1063 
dd. Acts in Emergencies [§ 3922] p 1063 
ee. As Affected by Law of the Road [§ 3933] p 1064 
ff. Violation of Statute or Ordinance [§ 3924] p 1064 
(c) Contributory Negligence of Particular Persons [§§ 3925-3934] p 1065 
aa. Driver of Vehicles [§ 3925] p 1065 
bb. Cyclists [§ 3926] p 1066 
cc. Coasters [{§ 3927] p 1066 
dd. Pedestrians [§§ 3928-3930] p 1066 
(aa) In General [§ 3928] p 1066 
(bb) Crossing Street [§§ 3929-3930] p 1067 
aaa. In General [§ 3929] p 1067 
bbb. Between Intersections or Not at Regular Crossings 
[§ 3930] p 1069 
ee. Persons Working on or in Street [§ 3931] p 1070 
ff. Persons Boarding or Alighting from Street Car [§ 3932] p 1070 
ge. Persons on Street Cars [§ 3933] p 1070 | 
hh. Children [§ 3934] p 1070 
(6) Actions for Damages [§§ 3935-3944] p 1071 
(a) In General [§ 3935] p 1071 
(b) Pleading [§§ 3936-3937] p 1071 
aa. In General [§ 3936] p 1071 
bb. Issues, Proof, and Variance [§ 3937] p 1071 
'(c) Evidence [§§ 3938-3940] p 1072 
aa. Presumptions and Burden of Proof [§ 3938] p 1072 
bb. Admissibility [§ 3939] p 1072 
ce. Weight and Sufficiency [§ 3940] p 1073 
(d) Questions for Jury [$$ 3941-3942] p 1074 
aa. In General [§ 3941] p 1074 
bb. Contributory Negligence [§ 3942] p 1076 
(e) Instructions [§ 3943] p 1079 
(f) Verdict and Findings [§ 3944] p 1082 
f. Actions and Prosecutions for Violation of Ordinances [§§ 3945-3999] p 1082 
(1) In General [§ 3945] p 1082 
(2) Persons Liable [§ 3946] p 1082 
(3) Defenses [§ 3947] p 1082 
(4) Complaint, Information, Indictment, or Warrant [§ 3948] p 1083 
(5) Issues, Proof, and Variance [§ 3949] p 1083 
(6) Evidence [§ 3950] p 1083 
(7) Questions of Law and Fact [§ 3951-3999] p 1083 
B. Sewers, Drains, and Watercourses [§§ 4000-4009] p 1083 
1. Sewers and Drains [§§ 4000-4007] p 1083 
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a. Public Sewers and Drains [§§ 4000-4005] p 1083 
(1) Classification and Ownership [§ 4000] p 1083 
(2) Location [§ 4001] p 1084 
(3) Construction, Maintenance, and Repair [§ 4002] p 1084 
(4) Regulation, Control, and Use [§§ 4003-4005] p 1085 
(a) In General [§ 4003] p 1085 
(b) Connections [§§ 4004-4005] p 1086 
aa. In General [§ 4004] p 1086 
bb. Operation and Effect of Connection or Permit Therefor [§ 4005] 
p 1088 
b. Private Sewers and Drains [§§ 4006-4007] p 1088 
(1) In General [§ 4006] p 1088 
(2) Acquisition by Municipality [§ 4007] p 1090 
2. Natural Watercourses [§§ 4008-4009] p 1090 
a. In General [§ 4008] p 1090 
b. Use for Drainage or Sewerage Purposes [§ 4009] p 1091 
C. Public Buildings [§§ 4010-4011] p 1091 
1. In General [§ 4010] p 1091 
2. Use or Lease for Private Purposes [§ 4011] p 1092 
D. Means of Public Transportation and Communication [§ 4012] p 1093 
E. Water Frontage, Landings, Docks, and Wharves [§§ 4013-4021] p 1093 © 
1. In General [§ 4013] p 1093 
2. Powers of Particular Officers or Boards [§ 4014] p 1095 
3. Wharfage [§ 4015] p 1095 
4. Leases and Grants of Franchises and Privileges [§§ 4016-4019] p 1096 
a. In General [§ 4016] p 1096 
b. Mode of Letting or Confirming [§ 4017] p 1098 
ce. Termination and Holding Over [{§ 4018] p 1098 
d. vee wat Operation, and Effect; Rights and Liabilities of Parties [§ 4019] p 
1098 
5. Ownership of Submerged Land [§ 4020] p 1099 
6. Accretion and Batture [§ 4021] p 1100 
F. Public Parks, Squares, Commons, and Places [§§ 4022-4028] p 1100 
. In General [§ 4022] p 1100 
. Powers of Particular Boards, Bodies, or Officers [§ 4023] p 1102 
. Use for Public Buildings, Structures, or Statues [§ 4024] p 1102 
. Use for Purpose of Passage or Travel [§ 4025] p 1103 
. Conveyances, Leases, and Grants of Privileges [§§ 4026-4027] p 1103 
a. In General [§ 4026] p 1103 
b. Rights, Obligations, and Liabilities of Parties [§ 4027] p 1105 
6. Prevention or Abatement of Improper Use [§ 4028] p 1106 
G. Other Property; Personal Property; Utilities [§ 4029] p 1107 
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XIX. FISCAL MANAGEMENT, PUBLIC DEBT, SECURITIES, AND TAXATION [§§ 4030-4637] p 
1107 
A. Power To Incur Indebtedness and Expenditure [§§ 4030-4108] p 11067 
1. In General [§ 4030] p 1107 
2. Purpose of Indebtedness or Expenditure [§§ 4031-4046] p 1108 
a. Im General [§ 4031] p 1108 
b. Buildings, Improvements, and Utilities [§§ 4032-4035] p 1110 
(1) In General [§ 4032] p 1110 
(2) Buildings and Sites Therefor [§ 4033] p 1110 
(3) Improvement and Maintenance of Streets and Sidewalks [§ 4034] p 1111 
(4) Public Utilities [§ 4035] p 1111 
c. cone to Officers, Employees, or Persons Rendering Services [$§ 4036-4038] p 
(1) In General [§ 4036] p 1112 
(2) Reimbursement for Losses or Expenses [§ 4037] p 1113 
(3) Pensions and Insurance [§ 4038] p 1114 
. Investigations, Campaigns, and Lobbying [§ 4039] p 1114 
. Celebrations, Entertainments, and Sports [§ 4040] p 1114 
- Schools, Colleges, and Libraries [§ 4041] p 1115 
. Aid of Welfare, Charitable, or Religious Associations or Institutions [§ 4042] p 1115 
. Aid of Private Manufacturing Establishment [§ 4043] p 1116 
Indebtedness Incurred before Incorporation [§ 4044] p 1116 
. Expenditures beyond Corporate Limits [§ 4045] p 1116 
. Other Matters [§ 4046] p 1116 
3. Limitation of Amount [§§ 4047-4066] p 1117 


BS es bog bb © Gy 


: 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


MUNICIPAL CORPORATIONS [44 C.J.] 39 


a. Constitutional and Statutory Provisions Generally [§§ 4047-4052] p 1117 
(1) Haistence and Repeal [§ 4047] p 1117 
(2) Application [§ 4048] p 1117 
(3) Construction [§ 4049] p 1119 
(4) Operation and Effect 185 4050-4052] p 1119 
(a) In General [§ 4050] p 1119 
(b) Validity of Statutes and Ordinances [§ 4051] p 1120 
(c) Time of Taking Effect [§ 4052] p 1120 
h. Particular Limitations [§§ 4053-4054] p 1121 
(1) Percentage of Value of Taxable Property [§ 4053] p 1121 
(2) Yearly Revenue [§ 4054] p 1122 
e. Limitations for Particular Purposes [§ 4055] p 1122 
d. Computation of Existing Indebtedness [§§ 4056-4059] p 1123 
(1) In General [§ 4056] p 1123 
(2) Debts or Liabilities Arising from Improvements or Taking of Property 
[§ 4057] p 1124 
(3) Debts Permitted To Exceed General Limitation [§ 4058] p 1124 
(4) Deduction of Assets [§ 4059] p 1124 
New ee Expenditures, or Transactions Subject to Limitation [§§ 4060-4066] p 
1126 
(1) In General [§ 4060] p 1126 
(2) Current Expenses [§ 4061] p 1128 
(3) Property, Utilities, Improvements, and Works [§§ 4062-4063] p 1128 
(a) In General TS 4062] p 1128 
(b) Rental or Installment Contracts [§ 4063] p 1130 
(4) Indebtedness Payable from Special Fund or Assessment [§ 4064] p 1131 
(5) Transactions Involving Existing Debts or Funds [§ 4065] p 1132 
(6) Anticipation of Current Revenues [§ 4066] p 1132 
4. Exercise of Power [§§ 4067-4088] p 1132 
a. In General [§ 4067] p 1132 
b. Petition by Property Owners [§ 4068] p 1133 
c. Submission to Popular Vote [§§ 4069-4083] p 1133 
(1) Necessity [§§ 4069-4079] p 1133 
(a) In General [§ 4069] p 1133 
(b) Indebtedness or Expenditure Exceeding Prescribed Limit [§§ 4070- 
4074] p 1134 
aa. Percentage of Value of Taxable Property [§ 4070] p 1134 
bb. Income and Revenue of Year [§§ 4071-4074] p 1134° 
(aa) In General [§ 4071] p 1134 
(bb) Meaning and Application of Terms [§§ 4072-4074] p 1135 
aaa. Income and Revenue [§ 4072] p 1135 
bbb. Indebtedness or Liability [§ 4073] p 1135 
cece. Year [§ 4074] p 1136 
(c) Indebtedness or Expenditure for Particular Purposes [§§ 4075-4078] p 
1136 
aa. New Debts Other than for Temporary Loans [§ 4075] p 1136 
bb. Debts Other than for Necessary Expenses [§ 4076] p 1137 
ce. Indebtedness for Public Utilities [§ 4077] p 1137 
dd. Hxtraordinary Expenditures [§ 4078] p 1137 
(d) Debts Not Payable in Current Year [§ 4079] p 1138 
(2) Sufficiency [§§ 4080-4082] p 1138 
(a) In General [§ 4080] p 1138 
(b) Vote Required and Qualifications of Voters [§ 4081] p 1139 
(c) Invalidity and Contest of Election [§ 4082] p' 1140 
(3) Operation and Effect [§ 4083] p 1140 
d. Appropriation or Provision for Payment [§§ 4084-4087] p 1141 
(1) In General [§ 4084] p 1141 
(2) Application of Requirement [§§ 4085-4086] p 1142 
(a) In General [§ 4085] p 1142 
(b) Source and Time of Payment [§ 4086] p 1143 
(3) Certificate as to Funds [§ 4087] p 1143 
e. Borrowing Money [§ 4088] p 1144 
5. Effect of Invalidity of Debt or Expenditure [§§ 4089-4091] p 1145 
a. In General [§ 4089] p 1145 
b. Ratification [§ 4090] p 1146 
c. Curative Legislation [§ 4091] p 1146 
6. Aid to Corporations and Stock Subscriptions [§§ 4092-4108] p 1147 
a. Existence and Extent of Power [§§ 4092-4095] p 1147 
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(1) In General [§ 4092] p 1147 
(2) Constitutional Provisions [§ 4093] p 1149 
(3) Status or Purpose of Corporation [§ 4094] p 1150 
(4) Particular Aid or Transactions [§ 4095] p 1152 
b. Exercise of Power [§§ 4096-4104] p 1153 
(1) In General [§ 4096] p 1153 
(2) Petition of Taxpayers or Electors [§ 4097] p 1154 
(3) Submission to Popular Vote [§§ 4098-4104] p 1154 
(a) Necessity and Effect [§ 4098] p 1154 
(b) Sufficiency [§§ 4099-4104] p 1155 
aa. In General [§ 4099] p 1155 
bb. Call or Order for, and Notice of, Election [§ 4100] p 1156 
ce. Qualification and Registration of Voters [§ 4101] p 1156 
dd. Determination and Certification of Result [§ 4102) P 1156 
ee. Contest of Election [§ 4103] p 1156 
ff. Second Election [§ 4104] p 1156 
ce. Conditional Grant or Subscription [§ 4105] p 1156 
d. Rescission [§ 4106] p 1157 
e. Application of Proceeds [{§ 4107] p 1157 
f. Rights and Liabilities of Municipality [§ 4108] p 1157 : 
B. Administration in General, Appropriation, Warrants, and Payment [§§ 4109-4140] p 1157 
1. In General [§ 4109] p 1157 
2. Adjustment of Accounts with Other Political Bodies [§ 4110] p 1158 
3. Funds [§§ 4111-4117] p 1158 
a. Collection and Custody [§ 4111] p 1158 
b. Loan or Investment [§ 4112] p 1159 © 
ce. Apportionment [§ 4113] p 1159 
d. Disbursement [§ 4114] p 1159 
e. General or Special Funds [§§ 4115-4117] p 1160 
(1) What Constitutes [§ 4115] p 1160 
(2) Use [§ 4116] p 1160 
(3) Transfer of Money from One Fund to Another [§ 4117] p 1162 
4. Appropriations [§§ 4118-4123] p 1162 
a. What Constitutes [§ 4118] p 1162 
b. Conditions Precedent, Requisites, and Validity [§§ 4119-4121] p 1162 
(1) In General [§ 4119] p 1162 
(2) Budget or Estimate [§ 4120] p 1164 
(3) Conditional Appropriation [§ 4121] p 1165 
ce. Construction, Operation, and Effect [§ 4122] p 1165 
d. Transfer or Diversion [§ 4123] p 1165 
5. Payment of Indebtedness Generally [§ 4124] p 1166 
6. Insufficiency or Exhaustion of Fund or Appropriation [§ 4125] p 1167 
7. Warrants and Certificates of Indebtedness [§§ 4126-4140] p 1167 
a. In General [§ 4126] p 1167 
. Power and Duty To Issue; Validity Generally [§ 4127] p 1168 
Form, Contents, Execution, and Delivery [§ 4128] p 1169 
. Construction and Operation [§ 4129] p 1169 
Discounting {§ 4130] p 1170 
. Interest [§ 4131] p 1170 
. Negotiability and Transfer [§§ 4132-4133] p 171 
(1) In General [§ 4132] p 1171 
(2) Power To Issue Negotiable Warrants or dassioares [§ 4133] p 1172 
h. Calling in, Refunding, or Reissuance [§ 4134] p 1173 
i. Payment [§§ 4135-4136] p 1173 
(1) In General [§ 4185] p 1173 
(2) Priorities and Order of Payment [§ 4136] p 1174 
j. Actions [§§ 4137-4140] p 1175 
(1) In General [§ 4137] p 1175 
(2) Pleading [§ 4138]. p 1176 
(3) Issues and Evidence |§ 4139] p 1176 
(4) Trial and Judgment [§ 4140] p 1176 
C. Bonds and Other Securities, and Sinking Funds [§§ BHA Son p 1177 
1. Power To Issue [§§ 4141-4162] Dain 
a. In General [§§ 4141-4146] p 1177 
(1) Bonds [§§ 4141-4144] p 1177 
(a) In General [§ 4141] p 1177 
(b) Constitutional, Statutory, and Charter Provisions [§§ 4142-4144] p 1177 
aa. In General [§ 4142] p 1177 
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bb. Construction [§ 4143] p 1178 
ee. Repeal [§ 4144] p 1178 
(2) Stock [§ 4145] p 1179 
(3) Bills and Notes [§ 4146] p 1179 
b. Purpose of Issue [§§ 4147-4158) p 1179 
(1) In General [§ 4147] p 1179 
(2) Purpose Connected with War [§ 4148] p 1180 
(3) Public Improvements, Utilities, and Property [§§ 4149-4154] p 1180 
(a) In General [§ 4149] p 1180 
(b) Particular Matters [§§ 4150-4154] p 1181 
aa. Buildings, Sites, and Equipment [§ 4150] p 1181 
bb. Streets, Sidewalks, and Bridges [§ 4151] p 1182 
ce. Water, Gas, and Electricity [§ 4152] p 1182 
dd. Harbor and Water Front Improvements [§ 4153] p 1183 
ee. Other Matters [§ 4154] p 1184 
(4) Aid of Individuals, Corporations, or Private or Quasi-Public Enterprises 
[§§ 4155-4156] p, 1184 
(a) In General [§ 1155 | p 1184 
(b) Railways [§ 4156] p 1184 
(5) Funding or Refunding Indebtedness [§§ eben p 1186 
(a) In General [§ 4157] p 1186 
(b) Particular Indebtedness [§ 4158] p 1186 
c. Limitation of Amount [§§ 4159-4162] p 1187 
(1) In General [§ 4159] p 1187 
(2) Bonds for Particular Purposes [§ 4160] p 1188 
(3) Computation of Existing Bonded Indebtedness [§ a6 p 1190 
(4) Validity of Excessive Issues [§ 4162] p 1190 
2. Preliminary Steps or Proceedings and Conditions Precedent [§§ 4163-4185] p 1190 
a. In General [§ 4163] p 1190 
b. Ordinance, Resolution, or By-Law [§§ 4164-4165] p 1191 
(1) In General [§ 4164] p 1191 
(2) Contents [§ 4165] p 1192 
ce. Petition of Consent of Taxpayers or Property Owners [§ 4166] p 1193 
d. Election [§§ 4167-4181] p 1194 
(1) Necessity or Propriety [§§ 4167-4168] p 1194 
(a) In General {§ 4167] p 1194 
(b) Validity of Statutory Provisions [§ 4168] p 1196 
) Application or Petition [§ 4169] p 1197 
) Order for Election and Form of Submission or Ballot [§§ 4170-4177] p 1197 
(a) Order or Call for Election Generally [§ 4170] p 1197 
(b) Proposal and Ballot [§§ 4171-4177] p 1198 
aa. In General [§ 4171] p 1198 
bb. Statement of Particular Matters [§§ 4172-4176] p 1199 
(aa) Purpose, Amount, and Denomination [§ 4172] p 1199 
(bb) Maturity and Interest [§ 4173] p 1199 
(ce) Sale of Bonds and Disposition of Proceeds [§ 4174] p 
: 1200 
(dd) Means of Payment [§ 4175] p 1200 
(ee), Other Matters [§ 4176] p 1201 
ee. One or More Propositions [§ AGT | p, 1201 
(4) Notice [§ 4178] p 1203 
(5) Vote Required, and Qualifications of Voters [§ 4179] p 1204 ~ 
(6) Conduct and Record [§ 4180] p 1206 ) 
(7) Operation and Effect [§ 4181] p 1207 
. Provision for Payment [§ 4182] p.1210 
. Determination of Performance or Validity [$$ 4183-4185] p 1211 
(1) By Officer or Board [§ 4183] p 1211 . 
(2) By Court or Judge [§\ 4184-4185] p 1212 
(a) In General [§ 4184] p 1212 
(b) Conelusiveness and HK ffect{§ 4185] p 1214 
3. Sale or Disposition by Municipality [§§ 4186-4192] ~p 1214 
a. In General [§ 4186] p 1214 
‘b. Lender or Sale to Officer or Commission [§ 4187] p 1216 
c. Discount, Commission, and Expenses [§ 4188] p 1216 
d. Contract of Sale [§§ 4189-4191] p 1217 
(1) In General [§ 4189] p 1217 
(2) Conditional Bid or Contract [§ 4190] p 1218 
(3) Rescission [§ 4191] p 1219 
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e. Proceeds of Sale [§ 4192] p 1219 
4. Form and Contents [§§ 4193-4201] p 1220 
a. In General [§ 4193] p 1220 
b. Denomination [§ 4194] p 1220 
¢. Provisions or Recitals as to Particular Matters [§§ 4195-4201] p 1220 
(1) Authority To Issue [§ 4195] p 1220 
(2) Name, Purpose, or Class [§ 4196] p 1221 
(3) Interest Generally [§ 4197] p 1221 
(4) Payment [§§ 4198-4201] p 1222 
(a) In General [§ 4198] p 1222 
(b) Time [§ 4199] p. 1222 
(c) Place [§ 4200] p 1223 
(d) Medium [§ 4201] p 1224 
5. Execution, Issuance, and Delivery [§§ 4202-4204] p 1224 
a. In General [§ 4202] p 1224 
b. By Particular Officers [§ 4203] p 1224 
ce. Seal [§ 4204] p 1225 
6. Registration [§ 4205] p 1225 
7. Validity [§§ 4206-4211] p 1226 
a. In General [§ 4206] p 1226 
b. Who May Challenge [§ 4207] p 1227 
ce. Ratification or Estoppel [§§ 4208-4210] p 1227 
(1) In General [§ 4208] p 1227 
(2) By Levy of Taxes for Payment [§ 4209] p 1228 
(3) By Payment of Principal or Interest [§ 4210] p 1228 
d. Curative Constitutional or Statutory Provisions [§ 4211] p 1229 
8. Negotiability and Transfer [§§ 4212-4214] p 1230 
a. In General [§ 4212] p 1230 
b. Power To Issue Negotiable Paper [§ 4213] p 1231 
ce. Mode of Transfer {§ 4214] p 1232 
9. Sinking Funds, Redemption or Cancellation, and Payment [§§ 4215-4221] p 1233 
‘a. Sinking Funds [§§ 4215-4218] p 1233 
(1) In General [§ 4215] p 1233. 
(2) Revenues Constituting Fund [§ 4216] p 1233 
(3) Custody and Control [§§ 4217-4218] p 1233 
(a) In General [§ 4217] p 1233 
(b) Investment [§ 4218] p 1234 
b. Redemption, Cancellation, Extension, or Exchange [§ 4219] p 1234 
c. Payment [§§ 4220-4221] p 1235 
(1) In General [§ 4220] p 1235 
(2) Interest [§ 4221] p 1236 
10. Rights, Remedies, and Liabilities [§§ 4222-4270] p 1236 
a. As between Municipality and Holders of Securities [§§ 4222-4253] p 1236 
(1) In General [§ 4222] p 1236 ; 
(2) Bonds Payable Generally or from Special Tax or Fund [§§ 4223-4224] p 1237 
(a) In General [§ 4223] p 1237 é 
(b) Taxation [§ 4224] p 1238 
(3) Where Holder Is Municipal Officer [§ 4225] p 1239 
(4) Holders of Stolen Securities [§ 4226] p 1239 
(5) Holders of Invalid Securities [§§ 4227-4230] p 1239 
(a) In General [§ 4227] p 1239 
(b) Rescission or Cancellation [§ 4228] p 1240 
(c) Recovery of Money Paid [§§ 4229-4230] p 1240 
aa. In General [§ 4229] p 1240 
bb. Following Specific Funds [§ 4230] p 1241 
(6) Bona Fide Purchasers and Purchasers Therefrom [§§ 4231-4253] p 124T 
(a) Who:Are [§§ 4231-4238] p 1241 
aa. In General [§ 4231] p 1841 
bb. Consideration for Transfer [§ 4232] p 1241 
ce. Time of Purchase [§ 4233] p 1242 
dd. Notice or Absence Thereof [§§ 4234-4238] p 1242 
(aa) In General [§ 4234] p 1242 : 
(bb) Matters Apparent on Face of Bonds [§ 4235] p 1242 
(cc) Matters of Record [§ 4236] p 1243 Sea 
(dd) Lack of, or Limitations upon, Power To Issue or Exe~ 
cute [§ 4237] p 1243 
(ee) Matters Relating to Conditions Precedent or Preliminary 
Proceedings [§ 4238] p 1244 
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(b) Rights and Protection of and Defenses against; Estoppel [§§ 4239- 
4253] p 1245 
aa. In Aeaceal [$ 4239] p 1245 
bb. Particular Defenses it 4240-4243] p 1245 
(aa) Lack, or Transgression, of Power To Issue [§ 4240] p 
1245 
(bb) Lack of, or Irregularity in Obtaining, Popular Assent 
[§ 4241] p 1246 
(cc) ners of Conditions Precedent [§ 4242] p 
1246 


(dd) Other Matters [§ 4243] p 1247 
ee. Effect oe een in Bonds or Absence Thereof [§§ 4244-4252] p 
erin is General [§ 4244] p 1248 ¢ 
(bb) Recitals or Estoppel as to Particular Matters [§§ 4245- 
4252] p 1248 
aaa. Power To Issue or Execute [§ 4245] p 1248 
bbb. Performance of Conditions Precedent [§§ 4246- 
4248] p 1249 
(aaa) In General [§ 4246] p 1249 
(bbb) Popular Assent [§ 4247] p 1251 
(ccc) Form and Construction of Recitals 
[§ 4248] p 1252 
ece. Debt Limit [§ 4249] p 1252 
ddd. Purpose [§ 4250] p 1253 
eee. Time of Issuance [§ 4251] p 1253 
fff. Seal [§° 4252] p 1253 
dd. Effect of Records, Decisions, Affidavits, or Certificates [§ 4253 | 
p 1254 
. As between Guarantor and Holders of Securities [§ 4254] p 1254 
As between Municipality and Former Holders of Securities {9 4255] p 1255 
As between Prior and Present Holders of Securities [§ 4256] p 1255 
As between Prospective Holders of Securities [§ 4257] p 1255 
As between Municipality and Property Owners [§ 4258] p 1255 
. As between Holders of Securities and Property Owners [§ 4259] p 1255 
. Actions [§§ 4260-4270] p 1256 
(1) Form [§ 4260] p 1256 
(2) Time To Sue [§ 4261] p 1256 
(3) Defenses [§ 4262] p 1256 
(4) Who May Sue or Be Sued; Parties [§ 4263] p 1257 
(5) Pleading [§§ 4264-4265] p 1258 
(a) Bill, Declaration, Petition, or Complaint [§ 4264] p 1258 
(b) Plea or Answer [§ 4265] p 1258 
(6) Issues and Proof [§ 4266] p 1258 
(7) Evidence [§§ 4267-4268] p 1258 
(a) Presumptions and Burden of Proof [§ 4267] p 1258 
(b) Admissibility, Weight, and Sufficiency [§ 4268] p 1260 
(8) Submission of Controversy [§ 4269] p 1260 
(9) Trial and Judgment [§ 4270] p 1260 ' 
D. Taxes and Other Revenue and Application Thereof [§§ 4271-4549] p 1261 
1. Power To Tax in General [§§ 4271-4281] p 1261 
a. Nature, Source, and Existence of Power [$§ 4271-4279] p 1261 
(1) In General [§ 4271] p 1261 
(2) Express or Implied Power [§ 4272] p 1262 
(3) Constitutional Grant [§ 4273] p 1263 
(4) Statutory Grant [§§ 4274-4279] p 1263 
(a) Power or Duty of Legislature To Delegate Authority [§§ 4274-4277] p 
1263 
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aa. In General [§\4274] p 1263 \ 
bb. Constitutional Restrictions or Requirements in iowern [§ 4275] p 
1264 
ec. Taxation within District [§ 4276] p 1265 
dd. L elegation to Officers, Boards, or Individuals [§ 4277] p 1265 
(b) Construction and Operation of Statutes [$$ 4278-4279] p 1266 
aa. In General. [§ 4278] p 1266 
bb. General Laws and Special Charters or Statutes [§ 4279] p 1267 
b. Change, Repeal, or Forfeiture of Power [§§ 4280-4281] p 1268 
(1) In General [§ 4280] p 1268 
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(2) Presumption or Implication [§ 4281] p 1268 
2. Limitations on Power To Tax [§§ 4282-4305] p 1269 
a. Constitutional Restrictions in General [§ 4282] p 1269 
b. Legislative Restrictions in General [§ 4283] p 1270 
ce. Public Purpose [§§ 4284-4285] p 1270 
(1) In General [§ 4284] p 1270 
(2) Particular Municipal Purposes [§ 4285] p 1271 
d. Submission to Popular Vote [§§ 428644291] p 1272 
(1) Necessity [§ 4286] p 1272 
(2) Sufficiency in General | § 4287] p 1273 
(3) Notice [§ 4288] p 1274 
(4) Contest [§ 4289] p 1274 
(5) Authority Conferred by Vote [§ 4290] p 1274 
(6) Resubmission [§ 4291] p 1274 
e. Amount or Rate [§§ 4292-4305] p 1274 
(1) Im General [§ 4292] p 1274 
(2) Authorization of Increase by Voters or State Tax Commission [§ 4293] p 1276 
(3) Discretion of City in Fixing Rate [§ 4294] p 1276 
(4) Cities Having Special Charters [§ 4295] p 1276 
(5) Cities of Stated Class or Population [§ 4296] p 1277 
(6) After Reorganization of Municipality [§ 4297] p 1277 
(7) Taxes Chargeable against Limitation in General [§ 4298] p 1277 
(8) Special Taxes and Taxes for Special Purposes [§§. 4299-4300] p 1278 
(a) In General [§ 4299] p 1278 
(b) Inclusion in, or Exemption from, General Tax Limit [§ 4800] p 1278 
(9) Effect of Failure To Exhaust Limit in Previous Years [§ 4301] p 1280 
(10) Levies within, or in Excess of, Limitation [§§ 4302-4305] p 1280 
(a) In General [§ 4302] p 1280 
(b) What Constitutes Excessive Levy [§ 4303] p 1281 
/ (c) Curative Statutes [§ 4304] p 1281 
(d) Emergency Taxes [§ 4305] p 1281 
‘ 3. Power and Duty To Tax for Special Purposes [§§ 4306-4316] p 1282 
. In General [§ 4306] p 1282 
. Public Improvements [§ 4307] p 1282 
. Waterworks or Water Supply [§ 4308] p 1283 
. Educational Purposes [§ 4309] p 1284 
. Aid to Corporations [§ 4310] p 1284 
. Payment of Debts and Bonds [§§ 4311-4314] p 1285 
(1) In General [§ 4311] p 1285 
(2) Implied Power [§ 4312] p 1285 
(3) Necessity of City’s Liability for Indebtedness [§ 4313] p 1286 
(4) Duty To Tax [§ 4314] p 1287 
g. Sinking Fund [§ 4315] p 1288 
h. Deficit Tax [§ 4316] p 1289 
4. Persons and Property Taxable, and Place of Taxation [§§ 4317-4368] p 1289 
a. In General [§ 4317] p 1289 
b. Under General or Restricted Powers [§ 4318] p 1290 
ce. Situs [§§ 4319-4326] p 1290 
(1) Residence and Place of Business [§ 4319] p 1290 
(2) Property Outside of Corporate Limits [§§ 4320-4322] p 1291 
(a) Real Property [§§ 4820-4321] p 1291 
aa. In General [§ 4320] p 1291 
bb. Property Partly outside City Limits [§ 4321] p 1291 
(b) Personal Property [§ 4322] p 1291 
(3) Property within Territory Annexed to, or Detached from, Municipality 
[§§ 4323-4325] p 1292 
(a) Annexed Territory [§§ 4323-4324] p 1292 
aa. In General [§ 4323] p 1292 
bb. Owner’s Right to Exemption [§ 4324] p 1293 
(b)" Detached or Divided Territory [§ 4325] p 1293 
(4) Property of Nonresidents [§ 4326] p 1294 
d. Exemptions [§§ 4327-4336] p 1295 
(1) In General [§ 4327] p 1295 
(2) Power To Grant [§§ 4328-4329] p 1295 
(a) In General [§ 4328] p 1295 
(b) Constitutional, Statutory, and Charter Prohibitions [§ 4329] p 1296 
(3) Construction of Statutes and Ordinances in General [§ 4330] p 1296 
(4) Property Exempt [§ 4331] p 1297 
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(5) Taxes within Exemption [§ 4332] p 1297 
(6) Exemption for Limited Period [§ 4333] p 1297 
(7) Repeal or Revocation [§ 4334] p 1298 
(8) Remission of Taxes by Contract [§ 4335] p 1298. 
(9) Pleading and Proof [§ 4336] p 1299 
e. Particular Persons and Property [§§ 4337-4368] p 1300 
(1) Public Property [§§ 4337-4339] p 1300 
(a) In General [§ 4337] p 1300 
(b) Lands Sold to or by Government [§ 4338] p 1300 
(c) Lands Leased by Government [§ 4339] p 1300 
(2) Bridges and Approaches Thereto [§ 4340] p 1301 
(3) Agricultural and Unplatted Lands [§§ 4341-4345] p 1301 
(a) “Value” Rule [§ 4341] p 1301 
(b) “Benefit” Rule [§ 4342] p 1302 
(¢) Particular Statutory Provisions [§§ 4343-4345] p 1302 
aa. In General [§ 4843] p 1302 
bb. Constitutionality [§ 4344] p 1303 
ee. Construction and Operation [§ 4345] p 1303 
7 (4) Educational and Charitable Institutions [§ 4346] p 1303 
(5) Money, Invested Capital, and Choses in Action-[§§ 4347-4348] p 1304 
(a) In General [§ 4347] p 1304 
(b) Securities Issued or Owned by Government [§ 4348] p 1304 


(6) Inheritance [§ 4349] p 1304 
(7) Income, Earnings, Receipts, and Sales [§ 4350] p 1304 
(8) Corporate Stock and Property [§§ 4351-4366] p 1305 


(a) In General [§ 4351] p 1305 
(b) Franchises {§ 4352] p 1305 
(c) Banks [§ 4353] p 1306 
(d) Insurance Companies [§ 4354] p 1306 
(e) Manufacturing Companies [§§ 4355-4357] p 1307 
aa. In General [§ 4355] p 1307 
bb. Particular Companies, Establishments, or Property [§ 4356] p 
1307 
ec. Period of Exemption [§ 4357] p 1308 
(f) Railroad and Street Railway Companies [§§ 4358-4362] p 1308 
aa. In General [§ 4358] p 1308 
bb. Real Property [§ 4359] p 1308 
ce. Rolling Stock [§ 4360] p 1309 
dd. Exemptions [§ 43861] p 1309. 
ee. Shares of Capital Stock [§ 4362] p 1310 
(g) Water, Gas, and Electric Light Companies [§§ 4363-4366] p 1310 
aa. In General [§ 4363] p 1310 . 
bb. Exemptions [§ 4364] p 1310 
cc. Property Extending through Several Municipalities [§ 4365] 
p 1310 ‘ 
dd. Companies in Competition with Municipal Plant [§ 4366] p 1310 
(9) Vessels [§ 4367] p 1311 . 
(10) Buildings [§ 4368] p 1311 
5. Levy and Assessment [§§ 4369-4433] p 1312 
. In General [§ 4369] p 1312 
. Conformity to State and County Tax Systems [§ 4370] p 1313 
General Laws or Special Charters [§ 4371] p 1313 
. Who May Exercise Power To Levy [§ 4372] p 1313 
. Time To Levy and Period Covered Thereby [§§ 4373-4374] p 1313 
(1) In General [§ 4373] p 1313 
(2) Taxes for Special Purposes [§ 4374] p 1314 
f. Conditions Precedent [§§ 4375-4376] p 1314 
(1) In General [§ 4375] p 1314 
(2) Appropriations and Estimates [§ 4376] p 1314 
/ g. Additional Levies [§ 4377] p 1315 
h. Ordinance or Resolution [§§ 4378-4387] p 1315 
(1) In General [§ 4378] p 1315 
(2) Adoption and Procedure with Reference Thereto [§ 4379] p 1316 
(3) Form and Contents [§§ 43880-4383] p 1316 
(a) In General [§ 4380] p 1316 
(b) Statement of Purpose [§§ 43881-4382] p 1317 
aa. In General [§ 4381] p 1317 
bb. Itemization and Classification [§ 4382 ] p 1318 
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‘(c) Statement of Rate and Amount [§ 4383] p 1318 
(4) Construction [§ 4384] p 1319 
(5) Publication [§ 4385] p 1319 
(6) Filing Certified Copy [§ 4386] p 1319 
(7) Repeal [§ 4387] p 1320 
i. Operation and Effect of Levy [§§ 4388-4392] p 1320 
(1) In General [§ 4388] p 1320 
(2) Validity [§§ 4389-43004 p 1320 
(a) Informalities and Irregularities [§ 4389] p 1320 
(b) Partial Invalidity [§ 4390] p 1321 
(c) Preswmptions and Burden of Proof [§ 439014] p 1321 
(3) Conclusiveness on Courts [§ 4391] p 1321 
(4) On Dissolution of Municipality [§ 4392] p 1322 
Appointment, Tenure, and Authority of Assessors [§ 4393] p 1322 
. Time and Frequency of Assessment [§ 4394] p 1323 
Mode of Assessment [§§ 4395-4410] p 1324 
(1) In General |§ 4895] p 1324 
(2) Listing by Taxpayer [§ 4396] p 1324 
(3) Description of Property [§ 4397] p 1324 
(4) Statement of Ownership [§ 4398] p 1325 
(5) Valuation [§§ 43899-4405] p 1325 
(a) In General [§ 4399] p 1325 
(b) Market or Cash Value as Basis [§ 4400] p 1326 
(c) Use of State or County Assessment [§§ 4401-4402] p 1326 
aa. In General [§ 4401] p 1326 
bb. Railroad Property {§ 4402] p 1327 
(d) Aggregate Valuation of Several Properties [§ 4403] p 1327 
(e) Increase or Reduction [§ 4404] p 1327 
(f) Conclusiveness upon Courts [§ 4405] p 1327 
(6) Persons and Property Omitted from List {|§§ 4406-4408] p 1328 
(a) In General [§ 4406] p 1328 
(b) Omissions in Prior Years [§ 4407] p 1328 
(c) Proceedings To Place on List [§ 4408] p 1329 
(7) Poll Tax [§ 4409] p 1329 
(8) Notice of Completion of Assessment and of Deposit for Inspection [§ 4410] 
p 13829 
m. Assessment Rolis, Books, and Warrants {§§ 4411-4412] p 1330 
(1) In General [§ 4411] p 1330 
(2) Effect as Evidence [§ 4412] p 1331 
n. Equalization and Review of Assessment [§§ 4413-4433] p 1331 
(1) In General [§ 4413] p 1331 
(2) Persons Entitled [§ 4414] p 1331 
(3) Personnel, Qualifications, and Appointment of Reviewing Authorities [§ 4415] 
“ p 1331 
(4) Jurisdiction and Power [§§ 4416-4418] p 1331 
(a) In General [§ 4416] p 1331 
(b) Local Equalization and Review Boards [§ 4417] p 1332 
(c) Outside Assessment Binding on Local Authorities [§ 4418] p 1332 
(5) Procedure [§§ 4419-4422] p 1332 
(a) In General [§ 4419] p 1332 
(b) Limitation of Time [§ 4420] p 1333 
(c) Form and Contents of Application [§ 4421] p 1333 
(d) Notice, Meetings, and Records [§ 4422] p 1833 
(6) Review [§§ 4423-4424] p 1333 
(a) In General [§ 4423] p 1333 
(b) Irregularities and Waiver |§ 4424] p 1334 
(7) Relief from Action of Board of Equalization or Review [§§ 4425-4433] p 
1334 


ma 


(a) In General [§ 4425] p 1334 
(b) Remedies [§ 4426] p 1335 
(c) Persons Entitled to Relief [§' 4427] p 1335 
(d) Limitations and Laches [§ 4428] p 1335 
(e) Hahaustion of Remedies before Board [§ 4429] p 1335 
(f) Notice of Appeal [§ 4430] p 1336 
(g) Parties and Pleading [§ 4431] p 1336 
(h) Preswmptions and Burden of Proof [§ 4432] p 1336 
(i) Review of Court Action [§ 4433] p 1336 
6. Lien of Taxes [§§ 4434-4441] p 1336 
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. In General [§ 4434] p 1336 
. Validity [§ 4435} p 1337 

Property and Estates Covered [§ 4436] p 1337 
. Accrual [§ 4437] p 1337 

Continuance and Duration [§ 4438] p 1338 
. Priority [§ 4439] p 1338 
. Rights of Subsequent Purchaser [§ 4440] p 1339 
. Assignment and Discharge [§ 4441] p 1339 
7. Payment [§§ 4442-4449] p 1339 

a. Time [§§ 4442-4444] p 1339 

(1) In General [§ 4442] p 1339 
(2) aes of Determination by Statute, Charter, or Ordinance [§ 4443] p 
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(3) Postponement [§ 4444] p 1340 
b. Medium [§§ 4445-4446] p 1340 
(1) In General [§ 4445] p 1340 
(2) Surrender or Cancellation of Claims against City [§ 4446] p 1340 
ce. Interest [§ 4447] p 1341 
d. Power To Take Security for Payment [§ 4448] p 1341 
e. Payment Out of Proceeds of Judicial or Execution Sale [§ 4449] p 1341 
8. Refunding or Recovery of Tax Paid [§§ 4450-4454] p 1341 
a. In General [§ 4450] p 1341 
b. Statutory Provisions [§ 4451] p 1342 
ce. Implied Obligation To Refund [$$ 4452-4454] p 1342 
(1) In General [§ 4452] p 1342 
(2) Payment Made Voluntarily or under Duress [§ 4453] p 1342 
(3) Mistake of Law or Fact [§ 4454] p 1343 
9. Collection and Enforcement [§§ 4455-4530] p 1343 
a. In General [§ 4455] p 1343 
b. Collectors and Deputies [§§ 4456-4460] p 1344 
(1) In General [§ 4456] p 1344 
(2) Designation, Appointment, and Tenure [§ 4457] p 1344 
(3) Powers, Duties and Liabilities [§ 4458] p 1344 
(4) Bonds [§ 4459] p 1345 
(5) Compensation [§ 4460] p 1345 
ce. Contracts for Collection [§ 4461] p 1345 
d. Compromise and Adjustment [§ 4462] p 1345 
e. Methods of Collection [§§ 4463-4508] p 1346 
(1) In General [§ 4463] p 1346 
(2) Action To Recover Personal Judgment [§§ 4464-4482] p 1347 
(a) In General [§ 4464] p 1347 
(b) Conditions Precedent [§ 4465] p 1347 
(c) Time To Sue and Limitations [§ 4466] p 1348 
(d) Officers Authorized To Bring Suit [§ 4467] p 1348 
(e) Defenses [§§ 4468-4471] p 1349 
aa. In General [§ 4468] p 1349 
bb. Invalidity of Tax and Irregularities [§ 4469] p 1349 
ce. Equitable Defenses [§ 4470] p 1349 
dd. Estoppel To Urge Defense {§ 4471] p 1350 
(f) Set-Off and Counterclaim [§ 4472] p 1350 
(zg) Parties [§ 4473] p 1350 
(h) Process [§ 4474] p 1351 
(i) Pleading [§§ 4475-4476] p 1351 
aa. Petition or Complaint [§ 4475] p 1351 
bb. Plea or Answer [§ 4476] p 1351 
(j) Issues and Proof [§ 4477] p 1351 
(k) Evidence [§§ 4478-4480] p 1352 
aa. Presumptions and Burden of Proof [§ 4478] p 1352 
bb. Admissibility and Objections [§ 4479] p 1352 
ce. Weight and Sufficiency [§ 4480] p 1352 
(1) Trial, Judgment, Execution, and Review [§ 4481] p 1352 
(m) Costs and Fees {§ 4482] p 1353 
(3) Garnishment [§ 4483] p 1353 
(4) Distress [§ 4484] p 1353 
(5) Sale of Land [§§ 4485-4504] p 1354 
(a) Power and Duty To Sell [§ 4485] p 1354 
(b) Procedure [§§ 4486-4494] p 1355 
aa. In General [§ 4486] p 1355 
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bb. Particular Remedies and Procedure Thereunder i 4487-4490 } 
(aa) Summary Sale [§ 4487] p 1355 
(bb) Application for Judgment of Sale [§ 4488] p 1355 
(ce) Scire Facias [§ 4489] p 1355 
(dd) Action To Foreclose Lien [§ 4490] p 1356 
ec. Notice [§§ 4491-4493] p 1357 
(aa) In General [§ 4491] p 1357 
(bb) Publication [§ 4492] p 1357 
(cc) Contents [§ 4493] p 1357 
dd. Mode of Sale [§ 4494] p 1358, 
(c) Purchase by Municipality and Resale [§ 4495] p 1358 
(d) Rights and Remedies of Purchasers [§§ 4496-4503] p 1358 
aa. In General [§ 4496] p 1358 
bb. Recovery Back of Purchase Price [§§ 4497-4498] p 1359 
(aa) At Common Law [§ 4497] p 1359 
(bb) Under Statute [§ 4498] p 1359 
cc. Execution, Delivery, and Recording of Deed [§§ 4499-4501] p 
1360 
(aa) In General [§ 4499] p 1360 
(bb) Notice to Owner To Redeem [§ 4500] p 1360 
(cc) Where Owners Are Unknown [§ 4501] p 1360 
dd. Summary Proceedings for Possession [§ 4502] p 1360 
ee. Priority of Title and Liens [§ 4503] p 1360 
(e) Restraining Sale [§ 4504] p 1361 : 
(6) Sale of Lien on Land [§ 4505] p 1361 
(7) Sale of Taxpayer's Property Generally [§ 4506] p 1361 
(8) Summary Execution or Motion [§ 4507] p 1362 
(9) Arrest or Fine [§ 4508] p 1362 
f. Redemption from Sale [§§ 4509-4514] p 1362, 
(1) Im General [§ 4509] p 1362 
(2) Persons Entitled To Redeem [§ 4510] p 1362 
(3) Amount Required To Redeem [§ 4511] p 1363 
(4) Time for Redemption [§ 4512] p 1363 
(5) Procedure [§ 4513] p 1363 
(6) Right of Tax Purchaser to Redemption Money [§ 4514] p 1364 
g. Remedies for Wrongful Collection of Tax [§§ 4515-4530] p 1364 
(1) Injunction [§§ 4515-4522] p 1364 
(a) In General [§ 4515] p 1364 
(b) Grounds and Defenses [§§ 4516-4519] p 1364 
aa. In General [§ 4516] p 1364 
bb. Partial Illegality [§ 4517] p 1365 
ce. Inadequacy of Remedy at Law [§ 4518] p 1366 
dd. Railroad Aid Tax [§ 4519] p 1366 
(ec) Parties [§ 4520] p 1366 
(d) Pleading [§ 4521] p 1367 
(e) Hvidence [§ 4522] p 1367 
(2) Action To Cancel Tag Levy [§ 4523] p 1367 
(3) Affidavit of Illegality [§ 4524] p 1367 
(4) Actions for Recovery of Property or Money Paid [§§ 4525-4529] p 1368 
(a) In General [§ 4525] p 1368 
(b) Presentation of Claim before Swit [§ 4526] p 1368 
(c) Hxhaustion of Other Remedies [§ 4527] p 1368 
(d) Time To Sue, Limitations, and Laches [§ 4528] p 1368 
(e) Amount Recoverable [§ 4529] p 1369 
(5) Action for Damages [§ 4530] p 1369 
10. Tax Deeds and Leases [§§ 4531-4536] p 1369 
. Applicability of General Statutes [§ 4531] p 1369 
. Necessity for [§ 4532] p 1370 
. Authority To Execute and Deliver [§ 4533] p 1370 
. Form and Contents [§ 4534] p 1370 
. Operation and Effect [§ 4535] p 1370 
Tax Deeds as Evidence [§ 4536] p 1370 
Vall Penalties and Forfeitures [§§ 4537-4542] p 1371 
a. Penalties [§§ 4537-4541] p 1371 
(1) Power To Impose [§ 4537] p 1371 
(2) Statutory Provisions [§ 4538] p 1371 
(3) Remission [§ 4539] p 1371 
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(4) Liability, Collection, and Recovery Back [§ 4540] p 1372 
(5) Amount Recoverable [§ 4541] p 1372 
b. Forfeiture of Property Delinquent [§ 4542] p 1372 
12. Disposition of Taxes and Other Revenue Collected [§§ 4543-4549] p 1372 
a. In General [§ 4543] p 1372 
b. Particular Taxes and Moneys Collected [§§ 4544-4545] p 1373 
(1) Taxes in Arrear [§ 4544] p 1373 
(2) Interest, Fines, Penalties, and Forfeitures [§ 4545] p 1373 
ce. Purpose of Tax and Obligations of City Connected Therewith [§ 4546] p 1373 
d. Control of Funds and Payment to Officer or Department Entitled [§ 4547] p 1374 
e. Rights and Remedies of Creditors [§§ 4548-4549] p 1374 
(1) In General [§ 4548] p 1374 
(2) Priorities [§ 4549] p 1374 
E. Rights and Remedies of Taxpayers [§§ 4550-4637] p 1375 
1. In General [§ 4550] p 1375 
2. Statutory Provisions in General [§ 4551] p 1376 
3. Intervening in Proceedings Affecting Municipality or Municipal Officers [§ 4552] p 1377 
4. Contesting Municipal Ordinances or Acts and Acts of Persons Dealing with Municipal 
Authorities [§§ 4553-4589] p 1377 
. In General [§ 4553] p 1377 
. Statutory Provisions in General [§ 4554] p 1378 
Matters of Discretion, Policy, or Judgment in General [§ 4555] p 1379 
. Motive, Intention, or Adverse Interest of Plaintiff in General [§ 4556] p 1379 
? Particular Acts or Transactions [§§ 4557-4561] p 1379 
(1) Contracts [§ 4557] p 1379 
(2) Acquisition or Disposition of Property [§ 4558] p 1380 
(3) Aid to Corporations or Associations [§ 4559] p 1381 
(4) Grant or Exercise of Rights, Privileges, or Franchises [§ 4560] p 1381 
(5) Audit, Allowance, Settlement, or Payment of Claims [§ 4561] p 1381 
f. Investigation of Municipal Finances or Expenditures; Receivership [§ 4562] p 1382 
g. Suing on Behalf of Municipality [§§ 4563-4564] p 1382 
(1) In General [§ 4563] p 1382 
(2) Recovery of, or Restitution in Respect of, Municipal Property [§ 4564] p 
1383 
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h. Restraining Municipal Acts and Acts of Persons Dealing with Municipal Authori- 
ties [§§ 4565-4589] p 1385 
(1) In General [§ 4565] p 1385 
(2) Statutory Provisions in General [§ 4566] p 1388 
(3) Particular Taxpayers Entitled To Sue [§ 4567] p 1390 
(4) Matters of Discretion, Judgment, or Policy in General [§ 4568] p 1390 
(5) Necessity, Nature and Extent of Interest, Injury, or Loss in General [§ 4569] 
1391 
(6) Motive, Intention, or Adverse Interest of Plaintiff [§ 4570] p 1392 
(7) Particular Acts or Transactions [§§ 4571-4589] p 1393 
(a) Levy and Collection of Tax or Assessment [§ 4571] p 1393 . 
(b) Incurring Indebtedness or Issuing Evidence of Indebtedness [§§ 4572- 
4573] p 1394 
aa. In General [§ 4572] p 1394 
bb. Bonds or Other Evidence of Indebtedness [§ 4573] p 1396 
(c) Contracts [§§ 4574-4576] p 1398 
aa. In General [§ 4574] p 1398 
bb. Statutory Provisions [§ 4575] p 1401 
ce. Matters of Discretion, Policy, or Judgment [§ 4576] p 1402 
(d) Misapplication, Diversion, or Waste of Funds [§§ 4577-4583] p 1403 
aa. In General [§ 4577] p 1403 
bb. Statutory Provisions [§ 4578] p 1406 
ce. Audit, Allowance, Compromise, or Settlement of Claims [§ 4579] 
— p 1407 
dd. Payment of Claims or Debts [§§ 4580-4583] p 1407 
(aa) In General [§ 4580] p 1407 
(bb) Payments under Contracts [§ 4581] p 1407 
(ce) Warrants, Bonds, or Other Evidence of Indebtedness, and 
Judgments [§ 4582] p 1409 
(dd) Payment of Salary or Compensation to Officer, Agent, or 
Employee [§ 4583] p 1409 
(e) Acquisition of Property [§ 4584] p 1411 
(f) Injury to, or Waste, Disposition, or Use of, Property Other than Money 
[§§ 4585-4586] p 1412 
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aa. In General [§ 4585] p 1412 
bb. Statutory Provisions [§ 4586] p 1413 
(g) Grant or Exercise of Franchises, Rights, or Privileges [§ 4587] p 1414 
(h) Elections; Selection for Office [§ 4588] p 1415 
(i) Holding Office or Exercising Functions [§ 4589] p 1416 
5. Compelling Action by Municipal Authorities [§ 4590] p 1416 
6. Testing or Trying Title to Office [§ 4591] p 1417 
7. Actions or Proceedings [§§ 4592-4637] p 1417 
a. In General [§ 4592] p 1417 
b. Nature and Form of Action or Proceeding [§ 4593] p 1417 
c. Conditions Precedent [§§ 4594-4596] p 1418 
(1) In General [§ 4594] p 1418 
(2) Security for Costs [§ 4595] p 1418 
(3) Request for, and Refusal of, Action by Municipal Authorities [§ 4596] p 1418 
. Defenses and Loss of Right to Relief [§§ 4597-4599] p 1420 
(1) In General [§ 4597] p 1420 
(2) Estoppel or Waiver [§ 4598] p 1420 
(3) Effect of Prior, Pending, or Subsequent Action or Proceeding [§ 4599] p 
1420 
Time To Sue; Limitations and Laches [§ 4600] p 1420 
Jurisdiction and Venue [§ 4601] p 1422 
g. Parties [§§ 4602-4609] p 1423 
(1) In General [§ 4602] p 1423 
(2) Plaintiffs in General [§ 4603] p 1423 
(3) Defendants in General [§ 4604] p 1423 
(4) Municipality or State [§ 4605] p 1424 
-(5) Municipal or Other Public Officers [§ 4606] p 1425 
(6) Contractors and Other Persons Dealing with Municipality or with Municipal 
Authorities [§ 4607] p 1426 
(7) Joinder [§ 4608] p 1427 
(8) Intervention [§ 4609] p 1427 
h. Process [§ 4610] p 1428 
Pleading [§§ 4611-4618] p 1428 
(1) In General [§ 4611] p 1428 
(2) Complaint, Petition, or Bill [§§ 4612-4615] p 1428 
(a) In General [§ 4612] p 1428 ’ 
(b) Compliance with Conditions [§ 4613] p 1429 
(c) Description of, avd Statement as to, Parties; Capacity of Plaintiff 
[§ 4614] p 1429 
(d) Interest of Plaintiff and Injury or Damage [§ 4615] p 1430 
(3) Plea or Answer; Cross Bill or Cross Complaint [§ 4616] p 1431 
(4) Demurrer and Motions [§ 4617] p 1431 
(5) Amended and Supplemental Pleadings [§ 4618] p 1431 
Issues, Proof, and Variance [| § 4619] p 1432 
. Evidence [§§ 4620-4624] p 1432 
(1) In General [§ 4620] p 1432 
(2) Presumptions [§ 4621] p 1432 : 
(3) Burden of Proof [§ 4622] p 1433 : 
(4) Admissibility [§ 4623] p 1433 
(5) Weight and Sufficiency |§ 4624] p 1434 
. Dismissal, Discontinuance, or Nonsuit [§ 4625] p 1435 
m. Hearing or Trial {§\ 4626] p 1436 
Judgment, Writ, Order, or Decree [$§ 4627-4635] p 1436 
(1) In General [§ 4627] p 1436 
(2) Relief [§§ 4628-4633] 1436 : 
(a) In General [§ 4628] p 1436 
(b) Me ta Ee oe or Interlocutory Injunction in General [§ 4629] 
p 
(c) Time to Which Relief Relates, Changed Conditions, and Ineffective or 
Unnecessary Injunction [§ 4630] p 1437 ] 
(d) Relief in Relation to Parties [§ 4631] p 1438 
ti geek in Relation to Pleadings [§ 4632] p 1438 
neidental, Alternative, or Additional Relief; Relie 
i§ 4633] p 1439 is f to Defendant 
(3) Construction and Effect [§ 4634] p 1439 
(4) Enforcement [§ 4635] p 1440 
0. Costs and Expenses [§ 4636] p 1440 
p- Review [§ 4637] p 1441 © 
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XX. CLAIMS AGAINST MUNICIPALITY [§§ 4638-4648] p 1441 


A. 
B. 


QeHva 


Necessity for Presenting [§ 4638] p 1441 
Audit [§§ 4639-4643] p 1443 
1. In General [§ 4639] p 1443 
2. Hearing [§ 4640] p 1446 
3. Decision or Award [§§ 4641-4643] p 1446 
a. In General [§ 4641] p 1446 
b. Review of Decision [§ 4642] p 1447 
ce. Effect of Allowance or Disallowance [§ 4643] p 1448 


. Compromise [§ 4644] p 1449 
. Arbitration [§ 4645] p 1450 

. Assignment [§ 4646] p 1451 
. Interest [§ 4647] p 1451 

. Payment [§ 4648] p 1452 


XXI. ACTIONS [{§§ 4649-4729] p 1453 


A. 


QW 
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L. 


M. 


Capacity To Sue and To Be Sued and Right of Action [§§ 4649-465114] p 1453 
1. In General [§ 4649] p 1453 
2. Latent of Capacity rs 4650-465114] p 1454 
a. In General [§ 4650] p 1454 
b. Municipal Corporation in Representative Capacity [§§ 4651-46511 ] p 1454 
(1) Action by Municipality [§ 4651] p 1454 
(2) Action against Municipality [§ 465114] p 1454 


. Authority To Institute or To Defend Actions [§ 4652] p 1454 
. Nature and Form of Actions or Proceedings and Particular Actions or Proceedings [§§ 4653— 


4657] p 1455 

1. In General [§§ 4653-4654] p 1455 
a. Against Municipal Corporation [§ 4653] p 1455 
b. By Municipal Corporation [§ 4654] p 1456 

2. Attachment and Garnishment [§ 4655] P 1457 

3. Injunctions [§ 4656] p 1457 

4. Receivers [§ 4657] p 1458 


. Actions or Suits in Corporate Name [§§ ema li p 1458 


1. In General [§ 4658] p 1458 
2. Change of Name [§ 4659] p 1458 


. Actions by or against Municipal Officer or Department and Use of Name of Officer or Agent 


[§ 4660] p 1458 


. Actions by State or State Officer on Behalf of Municipal Corporation [§ 4661] p 1459 
. Compromise and Settlement of Pending Action [§ 4662] p 1459 g 
. Conditions Precedent [§§ 4663-4674] p 1460 


1. In General [§ 4663] p 1460 
2. Notice, Demand, or Presentation of Claim [§§ 4664-4674] p 1460 
a. In General [§ 4664] p 1460 
b. Validity of Statutes or Ordinances [§ 4665] p 1462 
. Construction and Nature of Statutes or Ordinances in General [§ 4666] p 1462 
. Retrospective Operation of Statutes or Ordinances [§ 4667] p 1464 
. To What Claims, Actions, or Proceedings Applicable [§ 4668] p 1464 
. Form and Contents [§ 4669 ] p 1465 
. Presentation or Service [§§ 4670-4673] p 1466 
(1) In General [§ 4670] p 1466 
(2) By Whom Presented or Served [§ 4671] p 1466 
(3) To or on Whom Presented or Served [§ 4672] p 1466 
(4) Time for Service or Presentation [§ 4673] p 1467 
h. Objections, Waiver, or Loss of Right To Object, and Excuses for Noncompliance 
[§ 4674] p 1467 
Defenses [§§ 4675-4676] p 1467 
1. Action against Municipal Corporation [§ 4675] p 1467 
2. Action by Municipal Corporation [§ 4676] p 1468 
Time To Sue and Limitations [$$ 4677-4678] p 1468 
1. In General [§ 4677] p 1468 
2. Time To Investigate, Adjust, or Pay before Action [§ 4678] p 1469 


mroae 


<. Jurisdiction [§ 4679] p 1470 


Venue [§§ 4680-468014] p 1471 

1. In General [§ 4680] p 1471 

2. Change of Venue [§ ” 168014) 1472 
Parties [§§ 4681-4683] p 1472 

1. In General [§ 4681] p 1472 

2. Joinder [§ 4682] p 1473 


ne 
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3. Intervention [§ 4683] p 1474 
N. Process [§§ 4684-4691] p 1474 
1. In General [§ 4684] p 1474 
2. Form and Requisites [§ 4685] p 1474 : 
3. Service [§§ 4686-4689] p 1474 


a. In General [§ 4686] p 1474 

b. Time and Place [§ 4687] p 1475 

c. Persons.on Whom Service May Be Made [§ 4688] p 1475 
d. Manner of Service [§ 4689] p 1476 


4. Return and Proof of Service [§ 4690] p 1476 


5. 


Objections and Waiver; Voluntary Appearance [§ 4691] p 1476 


O. Appearance and Representation by Attorney [§ 4692] p 1476 
P. Pleading [§§ 4693-4708] p 1478 


ily 


In General [§ 4693] p 1478 


2. Existence and Character of Corporation and Incidents of Incorporation [§§ 4694-4696 | 


oeona 


p 1478 

a. In General [§ 4694] p 1478 

b. Admissions [§ 4695] p 1478 

c. ass Answer Raising Issue as to Corporate Character or Existence [§ 4696] p 
8 


. Designation and Description of Parties [§ 4697] p 1479 
. Complaint or Bill [§§ 4698-4700] p 1479 


a. In General [§ 4698] p 1479 
b. Capacity and Authority of Corporation, Officer, or Board [§ 4699] p 1479 
ce. Presentation of Claim or Demand or Giving Notice [§ 4700] p 1480 


. Plea, Answer, and Affidavit of Defense [§§ 4701-4703] p 1481 


a. In General [§ 4701] p 1481 

b. Noncompliance with Requirement as to Presentation of Claim or Giving Notice 
[§ 4702] p 1482 

c. Form and Language [§ 4703] p 1482 


. Reply [§ 4704] p 1482 

. Demurrer [§ 4705] p 1482 

. Amended and Supplemental Pleadings [§ 4706] p 1483 

a Signature and Verification; Effect of Want of Verification [§ 4707] p 1483 


Objections, Waiver, and Cure [§ 4708] p 1484 


Q. Issues, Proof, and Variance [§ 4709] p 1484 
R. Evidence [§§ 4710-4714] p 1485 


ale 
2. 
3. 
4, 
5. 


In General [§ 4710] p 1485 
Presumptions [§ 4711] p 1485 

Burden of Proof |§ 4712] p 1485 
Admissibility [§ 4713] p 1486 

Weight and Sufficiency |§ 4714] p 1487 


S. Dismissal and Nonsuit [§ 4715] p 1487 
T. Trial [§ 4716] p 1487 
U. Judgment or Decree [§§ 4717-4726] p 1488 


ie 


In General [§ 4717] p 1488 


2. Necessity for Process [§ 4718] p 1488 


. Judgment or Decree by Confession or Consent [§ 4719] p 1489 
. Judgment or Decree by Default [§ 4720] p 1489 


Form and Contents [§ 4721] p 1489 
Operation and Effect [§ 4722] p 1490 


. Amending, Opening, and Vacating [§ 4723] p 1490 

. Lien, Priority, and Funds Applicable [§ 4724] p 1491 

Bi Enforcement; Dormant Judgments and Revival [§ 4725] p 1491 
0. 


Satisfaction, Settlement, and Payment [§ 4726] p 1492 


V. Damages [§ 4727] p 1492 
W. Costs [§ 4728] p 1493 
X. Appeal and Error [§ 4729] p 1494 


XXII. CRIMINAL RESPONSIBILITY [§§ 4730-4734] p 1495 


cohwK@ mech 
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. Criminal Liability of Municipality [§ 4730] p 1495 
. Limitations of Prosecutions [§ 4731] p 1496 

. Indictments [§ 4732] p 1496 

. Trial and Evidence [§ 4733] p 1497 

. Fines, Forfeitures, and Penalties [§ 4734] p 1497 


CROSS REFERENCES 
[See 43 C. J. p 64] 


page and note number, 


88 9120-2191] 


MUNICIPAL CORPORATIONS 


[44 O.J3.] 65 


XV. CONTRACTS IN GENERAL! 
[By Samuret Boyp Darwine] 


[§ 2120] A. Scope of Treatment. The following 


will be found elsewhere in this title.* 


sections” are restricted to a general treatment of 
municipal contracts and the principles governing 


their validity, construction, and 


erences to certain particular groups of contracts 
as may be contained therein being subordinated 
to the statement of the general principles in- 
volved. Other rules and questions relating to mu- 
nicipal contracts,? and the more important subject- 
groups of such contracts, capable of classification 
and separate treatment under particular headings, 


Mire See also Contracts 13 C. J. p 
Powers of municipal corporation 

generally see supra § 173 et seq in 

43 C. J. 
2 See infra §§ 2121-2259. 
3. Cross references: 

Administration, appropriation, 
payments see infra XIX 

Effect of annexation or detachment 
of territory see supra §§ 122-125 in 
re OE 

Effect of dissolution of municipality 
see supra §§ 169-171 in 43 C. J. 

Legislative control see supra § 297 
> ae: Sok OFA Bk 

Limitation of amount see infra XIX. 

Power to incur debt ane expenditure 
see infra XIX. 
4. Cross references: 

Aid to corporations and stock sub- 
scriptions see infra XIX, 

Bonds, promissory notes, and other 
securities see infra XTX 

Compensation of officers, agents, and 
employees see supra §§ 1138-1185, 


and 


2, 1270, 1292, 1307, 13885-1405, 
1452, 1460, 1483-1490, 1515, 1536, 
1548, 1555, 1563, 1575, 1580, 1581, 
1584, 1590, 1609, 1652-1664 in 43 


-Contracts relating to public improve- 
ments see infra § 2474 et seq. 
See ne expenses see infra §§ 2260-— 
66. 
Power to: 
Make public utility rates see supra 
§§ 557-559 in 43 C.J. 
Mortgage or pledge property see 
supra § 2109 in 43 C, J. 
Purchase or lease property see su- 
pra §§ 2087, 2088 in 43 C. J. 
Sell or lease property see supra 
§§ 2098-2103 in 43 C. J. 
Warrants and certificates of indebt- 
edness see infra XIX. 
5. Cross references: 
Effect of: 
Abolition or dissolution see supra 
Srehk7 Orin 4384, Jy 
Tee see supra §§ 122-125 in 
Amendment of charter 
$. 15%in 43 C.J. 
Franchise generally see supra §§ 304, 
449 in 43 C, J. 
eens see supra §§ 298, 300 in 43 


see supra 


Rates of public utilities see supra 
§ 559 in 43 C. 

Street franchise see infra XVIII. 
Interference with legislative pow- 

ers see infra § 2129. 
6 See supra § 288 et seq in 43 


Crud; 

7, U. S.—New Orleans v. New Or- 
leans Waterworks Co., 142 U. S. 79, 
HO SC 14g 35 ie ed. 9438 ;-Stecle 
County v. Hrskine, 98 Fed. 215, 39 
CCA 173; Jarecki Mfg. Co. v. Toledo, 
53 Fed. 329. 

Ark.—Vance v. Little Rock, 30 Ark. 
435. 
Cal.—Oakland v. Oakland Water 
Front Co., 118 Cal. 160, 50 P 277. 

Conn.— Bridgeport vy. Housatonuc 
‘R. Co., 15 Conn. 475. 

Fla. ” Cranor v. Volusia County, 54 
Fla. 526, 45 S 455 

Ga.—Black v. Cohen, 52 Ga. 621. 

Tll.— Butler v. Dubois, 29 Ill. 
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105. 


effect, such ref- 


legislature.7 


limitations.’ 


Ind.—Schneck y. Jeffersonville, 152 
Ind. 204, 52 NE 212; Lund v. Newton 
County, 47 Ind. A, 175, 93 NE 179. 

Iowa.—McCain v. Des Moines, 128 
Iowa 331. 103 NW 979. 

Kan.—Little River Tp. v. Reno 
County, 65 Kan. 9, 68 P 1105. 

La.—New Orleans v. Orleans Thea- 
trei'Co.; 2" Rob, 2109. 
vee eae v. Pittston, 59 Me. 

Md.—Smith v. Stephan, 66 Md. 381, 
7 A 561, 10 A 671. 

Mass.—Grover v. Pembroke, 11 Al- 
len 88. 

. Mich.—Peo. v. Ingham County, 20 
Mich. 95. 

Minn.—Wilson  v. 13 
Minn, 441. 

Mo.—State v. Miller, 66 Mo. 328. 
a J.—State v. Union, 33 N. J. L. 

N. Y.—Brown v. New York, 63 N. 
Y. 239; Richmond County Gas-Light 
Co.-v.. Middletown, 59 N. Y.. 228; 
Howard v. New York, 199 App. Div. 
596, 191 NYS 878 [rev on other 
grounds 236 N. Y. 91, 140 NE 206]; 
Matter of Johnson, 2 NYSt 98; Mat- 
ter of EHightieth St., 31 HowPr 99. 

N, C.—Belo v. Forsythe County, 76 
INI C2489. 

Oh.—Mill Creek Valley St. R. Co. v. 
Carthaze; 18" Oh..-Cir.. Cts 216,49): Oh: 
Cir. Dec. 833; Cincinnati v. Goodman, 
5 Oh. Dec. (Reprint). 365, 5 AmLRec 
153: 

Pa.—Chester City v. Pennell, 169 
Pa. 300, 32 A 408. 

Ss: C-—Fripp Vi 1Coburn, -LOL Sis Ey 
312, 85 SE 774. 

Tex.—Nolan County y. State, 83 
Tex. 182, 17. SW 823. 

Utah. —Daggett v. Lynch, 18 Utah 
49, 54 P 1095. 

Va.—Bell v. Farmville, etc., R. Co., 
91 Va. 99, 20 SE 942. 

Wash.—-Abernethy v. Medical Lake, 
9 Wash. 112, 37 P 306. 

Wis.—Knapp v. Grant, 27 Wis. 
147, 

Ont.—Hamilton vy. Hamilton St, R. 
Co., 8 Ont. L. 455, 4 OntWR 47 [app 
dism 10 Ont. lL, 575, 6 OntWR 206 
(app dism 388 Can. Ss. ¢. 106)]. 

8 U. S—Mt. Pleasant v. Beck- 
with, 100 U. S. 524, 25 Li. ed. 699; 
Broughton vy. Pensacola, 93 U. S. 266, 
23 L. ed. 896; Butz v. Muscatine, 8 
Wall. 575, 19 L. ed. 490; Furman v. 
Nichol, 8 Wall. 44, 19 L. ed. 370; 
Von Hoffman v. Quincy, 4 Wall, 535, 
18 L. ed. 403; Amy v. Galena, 7 Fed, 
163, 10 Biss. 363; Milner v. Pensacola, 
17 F. Cas. No. 9,619, 2 Woods 682. 

Ala.—Ensley v. Simpson, 166 Ala, 
866, 52 S 61. 

Cal.—San Francisco Bd. of Educa- 
tion v. Fowler, 19 Cal. 11; Peo. v. 
Burr, 13 Cal. 343; Peo. v. Bond, 10 
Cal. 563; Peo. v. Woods, 7 Cal. 579. 

Del.—Seward v. Wilmington, 16 
Del. 189, 42 A 451. 

Fla.—Taylor v, American Nat. 
Bank, 63 Fla. 631, 57 S 678, AnnCas 
1914A 309. 

Ida.—Swain v. Fritchman, 21 Ida. 
183.) L25 Re 319. 

Til.—Chaistran v. Township High 
School Dist. No. 13 Bd. of HEduca- 
tion, 244 Ill. 470, 91 NE 712, 


Buckman, 


[§ 2121] B. Legislative Control.® 
general rules® contracts made by municipal cor- 
porations may be subject to the control of the 
But the legislature in the exercise 
of that control must act within its constitutional 
The legislature may, during an emer- 
gency, suspend the charter regulations in regard 
to the method of incurring contract obligations,? 
and*may confer the right to prescribe such regu- 
lations ‘upon a state agency created to deal with 


Subject to the 


Ind.—Indianapolis v. Indianapolis 
Gas-Light, etc., Co., 66 Ind. 396. 

Iowa.—Shinn v. Cunningham, 120 
Iowa 383, 94 NW 941. 

Kan.—Leavenworth Bd. of HEduca- 
tion v. Phillips, 67 Kan. 549, 73 P 97, 
100 AmSR 475. 

Ky.—Ludlow v. Peck-Williamson 
Heating,» ete.,. Co.) 116 Ky) 608, 76 
SW 3:77, 25 KyL 831; Boyd v. Cham- 
bers, 78 Ky. 140. 

La.—Layton v. New Orleans, 12 
La. Ann, 515. 

Md.—Classen v. Chesapeake Guano 
Co., 81 Md. 258, 31, A 808. 

Mich.—Kapp v. Washtenaw County 
Bd. of Auditors, 137 Mich. 431, 100 
NW 603. 

Minn.—Gray v. St. Paul, 105 Minn. 
19, 116 NW 1111. 

Miss.—State Bd. of Education v. 
Aberdeen, 56 Miss. 518. 

Mo.—State v. Miller, 67 Mo. 604. 

Nebr.—Chicago, _etc., iy -GOn ive 
State, 47 Nebr. 549, 66 NW 624, 53 
AmSR 557, 41 LRA 481 [aff 170 U. S. 
57, 18 SCt-513, 40 L. ed. 498]. 

N. H.—Wiggin v. Manchester, 72 
N.. .B.. 576, 58A 522, 

N. J.—Gabler v. Elizabeth, 42 N. 
cif sat 79, 

Y.—Peo. v. Buffalo, 140 N. Y. 
300, °35 NE 485, 37 AmSR 563; Peo. v. 
Ingersoll, 58 N. Sosa le sthy slic AmR 1785 
Brooklyn Park Comrs. Vv. Armstrong, 
45 N. Y. 284, 6 AmR 70. 

N. D.—May v. Cass County, 12 N. 
D, 137, 96 NW 292. 

Oh.—-Gondale v. Fennell, 27 Oh. St. 


426, 22 AmR 321. 
Pa.—Williams’ App., 72 Pa. 214; 
Philadelphia v. Fox, 64 Pa. 169; 


Western Sav. Fund Soc. v. Philadel- 
phia, 31 Pa. 175, 72 AmD 730. 

R. I.—Warwick’ v. Rhode Island 
Hospital Trust Co., 38 R. I. 517, 96 A 


508. 

S. C.—Welch v. Getzen, 85 S, C. 
156, 67 SE 294. 

Ss. D.—Fremont, ete, R. Co. v. 


Pennington County, 20 8. D. 270, 105 
NW 929. 

Tenn.—Memphis v. Memphis Water 
Co., 5 Heisk. 495. 


Tex.—Flewellin v. Proetzel, 80 
Tex. 191, 15 SW 1043. 

Vt.—Atkins v. Randolph, 31 Vt. 
226. 

Wash.—Townsend Gas, ete., Co. v. 
Hill, 24 Wash. 469, 64 P 778. 

Wis.—Smith v. Appleton, 19 Wis. 


468; State v. Madison, 15 Wis. 30. 

[a]. Executions against munici- 
palities—The repeal of an act con- 
cerning executions against munici- 
pal corporations would be invalid as 
to existing creditors, if substantially 
impairing their rights under the re- 
pealed statute. Gabler v. Elizabeth, 
AON. tdi Lay T 9) 

Constitutional limitations on legis- 
lative control generally see supra 
§§ 298, 294 in 43 C. J.; and cross ref- 
erences there listed. 

9. Howard v. New York, 199 App. 
Div. 596, 191 NYS 878 [rev.on other 
grounds 236 N. Y. 91, 140 NE 206]. 

Acts in emergency generally see 
supra § 232 in 43 C. J. 

Method of contracting generally 
seo infra §§ 2181-2219. 
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the emergency.’° 

[§ 2122] C. Capacity and Power To Contract*'— 
1. In General. In the absence of charter or stat- 
utory restrictions,!2 municipal corporations, as 1s 
the rule with private corporations,'* have a gen- 
eral power to make contracts in furtherance of 
corporate objects.!4 Voluntary associations of in- 
dividuals do not have the power to contract debts 
binding the municipalities afterward formed under 
authority of law.1° But a municipal corporation 
de facto has power to make contracts which will 
bind its de jure successor.‘® And contracts made 
by a municipal corporation which is later disin- 
corporated will be binding on its sucéessor.*? 
Where the city has power to make a particular 
contract, it may make it in form to be readily 
amended to meet new conditions that may arise,'® 
and may provide for its performance in a county 
other than the one in which it is situated? In 
the exercise of its powers, a city may contract 
with the state,?? and may adopt a contract made 
provisionally with others.? 

[§ 2123] 2. Express Power.??. A municipal cor- 
poration may contract with reference to all mat- 
ters for which ‘express authority may be found 
in the charter,?? but the power in such case must 
appear clearly, and not by doubtful construction.*4 
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een 


A grant of such express power carries with it 
authority to make renewal contracts as well as 
the original contracts on which they are based.”® 
Nor is an express power to make certain contracts 
of a general nature repealed or cut down in any 
degree by subsequent legislation enlarging the city’s 
power in securing funds to meet its obligations un- 
der a particular class of such contracts.?* The 
power of a city to enter into a contract may be 
based upon the legislature’s sanction of a contract 
already made.?7 Certain contracts require an ex- 
press constitutional or statutory authority in the 
city to make them,?* as, for example, contracts con- 
ferring irrevocable rights on public utilities whereby 
the state is estopped from exercising its paramount 
authority.?° 

[§ 2124] 3. Implied Power.*® As in the ease of 
private corporations,*! whenever a municipal cor- 
poration is created, there are certain powers which 
attach to it as incidental to its existence as a 
municipality®? and. other powers implied from 
powers granted.** 

Powers incidental to corporate existence. A mu- 
nicipality, because it is a body corporate and poli- 
tic,*4 has the incidental power, sometimes referred 
to as ‘‘inherent,’’*> to enter into contracts essen- 
tial to its existence and indispensable to the exe- 


in the cases before us, has expressly 


10. Howard v. New York, 199 App. 23. Cal.—McCoy v. Briant, 53 Cal. 
Div. 596, 191 NYS 878 [rev on other | 247. 
grounds 236 N. Y. 91, 140 NE 206]. Ga.—Lott v. Waycross, 84 Ga. 
11. Cross references: 681, 11 SE 558; Rome v. Cabot, 28 
Binding successors see infra § 2168.}| Ga. 50. 
Contracts ultra vires see infra §§ Ind.—-Lafayette v. Cox, 5 Ind. 38. 


2125-2130, 2220-2230. 

Discretion of council and control by 
courts see infra § 2146. 

Duration of contract see supra § 2127. 


Statutory limitations see infra §§ 

2125, 2126. : 

12. See infra §§ 2125, 2129. 

13. See Corporations § 2506. 

14. Douglass v. Virginia City, 5 
Nev. 147; Pullman v. New York, 54 
Barh,CNy. oye 169: 

15. Guthrie v. Wylie, 6 Okl. 61, 55 


P 103; Oklahoma City vy. T. M. Rich- 


eee" Lumber Co., 3 Okl. 5, 39 P 
16. Blackburn v. Oklahoma City, 


1-Okl. 292, 31 P 782, 33 P 708: 

Binding successors in office see in- 
fra § 2168. 

Contracts of de facto private cor- 
porations see Corporations § 2506 
note 37. 

17. Shapleigh v. San Angelo, 167 
U..§8:.646,;17 SCt. 957, 42 tu: ed: 30. 

18. Savage v. Tampa, 64 Fla. 109, 
111, 59 S 242. 

“There being some uncertainty as 
to the nature of the foundation soil 
upon which the bridge is to rest, pro- 
vision was made whereby there 
might be necessity to alter the plans, 
This provision took the form of ask- 
ing for bids on units of work and 
material. ,The powers of municipali- 
ties must be given a reasonable work- 
able interpretation and they must in 
some degree be permitted to safe- 
guard themselves and their credit as 
do other corporations or individuals, 
and this provision does not destroy 
the contract.” Savage v. Tampa, su- 
pra. 

19. See Tahoka v. Jackson, 115 
Tex, 89, 276 SW 662 (a city may be 
sued in the county where the con- 
tract is to be performed). 

20. Louisville v. Louisville Univ., 
15 B. Mon. (Ky.) 642. 

21. Belfast v. Belfast Water Co., 
115 Me. 234, 98 A 738 (a city author- 
ized by its charter to contract for 
public water supply can adopt a con- 
tract provisionally made with the 
promoters of the water company). 

22. Express powers in general see 
supra § 189 in 438°C. J. 


Kan.—Burlington Water-Works 
Soar Burlington, 43 Kan, 725, 23 P 

Ky.—Newport v. Newport Light 
Co., 84 Ky. 166. 

Pa.—Com, v. Erie, ete., R.'Co., 27 
Pa, 339, 67 AmD 471. 

24. Salmon v. Rochester, etc¢., 
Water Co., 120 Misc. 131,197 NYS 769. 

25. Salina Waterworks Co. v. Sa- 
lina, 195 Fed. 142. 

26. Bauer v. West Hoboken, 90 N. 
J. L. 1,°100 A 223. 

{a] Purchases and expenditures. 
—A city’s authority under a general 
statute relating to cities generally to 
make certain purchases and expendi- 
tures, in which the express power is 
granted to the city to raise funds 
therefor by taxation, is not repealed, 
nor is the city’s power under such 
general statute to raise funds for a 
particular purpose by taxation af- 
fected in any way by a later statute 
authorizing purchases for a particu- 
lar purpose and authorizing the city 
to raise funds for such purpose by 
the issue of bonds. Bauer v. West 
Hoboken, 90 N. J. L. 1, 100 A 2238, 


27. See infra § 2231. 
28. See cases infra note 29, 
29. Virginia-Western Power Co. v. 


Buena Vista, 125 Va. 469, 483, 486, 
99 SE 723, 9 ALR‘1148. 

“Tt is true that the power to fix 
and regulate rates of charges for a 
public service, just as is the power 
to tax or to exempt from taxation, is 
a police power, which is an attribute 
of sovereignty inherent in the State. 
And the rule is inflexible that mu- 
nicipalities have no inherent powers 
in such matters. In matters concern- 
ing the police power, municipalities 
cannot exceed the authority delegated 
to them. They can exercise such 
power only when they have been au- 
thorized so to do by the State, by 
constitutional ordinance or statutory 
enactment,.and even then only to the 
extent they may be thus expressly 
authorized. ... None of these cases 
controverts the well-established rule 
of law above adverted.to, namely, 
that if the municipality which grants 
a franchise, such as those involved 


conferred upon it by statute the un- 
limited power to contract with the 
grantee of the franchise on the sub- 
ject of fixing the rates which may be 
charged for publie service rendered 
thereunder during the franchise 
period, and the municipality does so 
contract and the franchise is ac- 
cepted by the grantee of it and the 
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grantee acts under it, the contract is © 


irrevocable during its life without 
the assent of the municipality, as 
well as of the holder of the fran- 
chise, to a change in rates, and the 
rates cannot be changed in violation 
of the franchise provisions= by the 
consent of only one party to the 
franchise contract.” Virginia-West- 
ern Power Co. v. Buena Vista, supra. 

{a] Exemption from rate regula- 
tion.—A constitutional provision that 
“every franchise... ‘shall. ..make 
... provision to secure efficiency of 
public service at reasonable rates 
... ” followed by statutes giving the 
grantee in express terms an irrevoca- 
ble right to charge the rates fixed 
for the period of the franchise term 
exempted the grantee from rate 
regulation by the state corporation 
commission during the _ franchise 
term. Virginia-Western Power Co. v. 
Buena Vista, 125 Va. 469, 99 SE 
723, 9 ALR 1148. ‘ 

Public utility rates see supra § 557 
in 43° Cy we 

30. Limitation on power to con- 
tract see infra §§ 2125-2130. 

Power to make particular contracts 
see infra §§ 2131-2145. 


81. See Corporations §§ 2084-2086. 

32. See infra text’and notes 34-37. 

33. See infra text and notes 39-— 
46%. : 

34. So said in East Tennessee 


Univ. v. Knoxville, 6 Baxt. (Tenn.) 166. - 


Nature of municipal corporation 
see supra § 1 et seq in 43 C, J. 

35. See cases infra note 36. 

The power to contract “inheres in 
every corporation and iS coéxtensive 
with its corporate powers.” Port- 
land Lumbering, ete. Co. v. East 


Portland, 18 Or, 21, 34, 22 P 536, 6. 


LRA. 290. I 

[a] “Under the old common law- 
for centuries, when a community be- 
came a public corporation, agreeable 
to law, one of the first powers with 
which it became endowed was the 
power of contract. Indeed it would 


For later cases, developments and changes in the Iaw see cumulative Annotations, same title, page and note number, 


i 


“§ 2124] 


cution of its objects and purposes.°¢ 
a city has no such incidental or inherent power 
to enter into contracts not essential to its ex- 
istence nor indispensable to the execution of its 


objects and purposes.** 


Powers implied from powers granted.°° 
class of contractual powers are those not expressly 
granted but naturally inferable from the grant 
of certain powers or the imposition of certain 
duties, which could not be exercised or performed 
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without the making of contracts.*? 


a city has an implied power to make,?? and it has 


not be a corporate entity to any pur- 
pose without that power. I am fully 
aware that Farmer v. Columbiana 
County Tel. Co., 72 Oh. St. 526, 74 NE 
1078, holds the contrary. A reading 
of the opinion in that case discloses 
neither reason nor authority to sup- 
port the proposition, especially in 
view of the common-law power of 
every corporation. Though that de- 
cision still stands unreversed it can- 
not overturn by mere dictum the old 
established common-law doctrine, 
which has become settled as the law 
of the land. That decision has not 
yet become stare decisis in Ohio, 
though written by one of the most 
eminent judges of our Supreme court. 
The common-law principle of power 
of contract vested in every munici- 
pality with regard to its municipal 
and proprietary functions is inherent, 
and is the very life of the corpora- 
tion, except as it may be limited by 
state or national constitution.” Co- 
lumbus v. Public Utilities Commn., 
103 Oh. St. 79, 130, 133 NE 800. 

Inherent powers strictly speaking 
see hgh § 188 in 43 C. J. 

S.—Nashville v. Ray, 19 

Wail. 468, 22 L. ed. 164. 

Ala. —Montgomery County v. Bar- 
ber, 45 Ala. 237. 

Ga.—Gainesville v. Caldwell, 81 
Ga. 76, 7 SE 99; Rome v. Cabot, 28 


Ga. 50. 
Ill.—Peo. v. Spring Lake Drain., 
etc., Dist., 253 Ill. 479, 97 NE 1042; 


Galena v. Corwith, 48 Ill, 428, 95 
AmD 557; Pierce v. North Utica, 200 
M1. A; 527. 

Ind.—Indianapolis v. Indianapolis 
Gas-Light, etce., Co., 66 Ind. 396. 

Kan. =-Wyandotte v. Zeitz, 21 Kan. 
649. 

Ky.—Walker v. Richmond, 173 Ky 
26, 189 SW 1122, AnnCas1918E 1084, 

La.—Prather v. New Orleans, 24 
La. Ann. 41; Seibrecht v. New Or- 
leans, 12 La. Ann. 496. 

Mich.—Rae v. Flint, 51 Mich. 526, 
16 NW 887. ( 

Nev.—Douglass v. Virginia City, 
5 Nev. 147. 

N. Y.—Ketchum v. Buffalo, 14 N. 
Y. 356; Pullman v. New York, 54 
Barb. 169. 

N. C.—Lambeth v. Thomasville, 
179 N. C. 452, 102 SE 775. 

Oh.—Columbus v. Public Utilities 
Commn., 103 Oh. St. 79, 133 NE 800; 
Straus v. Eagle Ins. Co., 5 .Ohs St 


Or.—Portland Lumbering, etc., Co, 
v. East Portland, 18 Or. 21, 22 P 536, 
6 LRA 290. 

Pa.—Williamsport v. Com., 84 Pa. 
487, 24 AmR 208; Philadelphia Vv. 
Fox, 64 Pa. 169. 

Tenn.—Hast Tennessee 
Knoxville, 6 Baxt. 166. 

Tex.—Tharp v, Blake, (Civ. A.) 171 
Sw 549. 

Vt.—Royalton v. Royalton, 
Turnp. Co., 14 Vt. 311. 

Va.—Jones v. Richmond, 18 Gratt. 
(59 Va.) 517, 98 AmD 695. 

Wis.—Milwaukee v. Raulf, 164 
Wis: 172, 159 NW 819; Miller v. Mil- 
waukee, 14 Wis. 642. 

“Tt cannot be asserted that, to the 
existence of a power, an express dele- 
gation is necessary; that a power 
may be either expressly granted, or 
granted by implication, every one 
will admit. And it will also be ad- 


Univ. v. 


etc., 


Conversely, 
Another 


Such contracts 


mitted that, while we should be care- 
ful not to extend the powers of gov- 
ernment, by far fetched implications, 
we should be equally careful not to 
defeat the purpose of the constitu- 
tion, by a narrow and unreasonable 
construction. ... Again: The consti- 
tution did not create the municipali- 
ties of the State, nor does it attempt 
to enumerate their powers. It recog- 
nizes them as things already in be- 
ing, with powers that will continue 
to exist, so far as they are consistent 
with the organic law, until modified 
or repealed. Thus, there is no ex- 
press provision that a county may 
make a road, or contract a debt, yet 
no one will doubt for a moment that 
it may do both. Indeed, its power to 
contract debt is recognized, beyond 
even the authority conferred by law. 
It is clearly assumed in section 5, of 
art. 8, that it may create debts to re- 
pel invasion, suppress insurrection, 
or defend the State in war, although 
no such power has ever been con- 
ferred by statute, so far as I can 
discover. If it can thus incur debts, 
it may, of course, levy taxes to pay 
them; notwithstanding its only ex- 
press grant of the taxing power is, 
by art. 10, sec. 7, for ‘police pur- 
poses.’ The same thing may be said 
of townships, cities, towns, and vil- 
lages.’’ Cass v. Dillon, 2 Oh. St. 607, 
618, 622. 

27. Ga.—Barrett v, Atlanta, 145 
Ga. 678, 89 SE 781. 

Ky. —Walker v. Richmond, 173 Ky. 
26, 189 SW. 1122, AnnCas1918H 1084. 

Mich. —-Wheeler v. Sault Ste. Ma- 
rie, 164 Mich. 338, 129 NW 685, 35 
LRANS 547, 

N. Y.—Peo. v. Dibble, 189 NYS 29 
{aff 196 App. Div. 9138 mem, 186 NYS 
951 mem (aff 231 N. Y. 593, 132 NE 
901)]. 

ex. —Foster v. Waco, 113 Tex. 352, 
255’ SW 1104; Tharp v. Blake, (Civ. 
A.) 171 SW 549;, Paris v. Sturgeon, 
50 Tex. Civ. A. 519, 110 SW 459. 

W. Va.—Mineral County Ct. v. 
Piedmont, 72 W. Va. 296, 78 SH 63. 

38. Implied powers generally see 
supra § 190 in 43 C, 

395 7 Ut S.—Riverside, OtGi, 0 Ri Co. 
vy. Riverside, 118 Fed. 736; Los An- 
geles City Water Co. v. Los Angeles, 
88 Fed. 720 [aff 177 U. S. 558, 20 SCt 


736, 44 L. ed. 886]. 
Cal,—Maurer v. Weatherby, 1 Cal. 
43 Ga. 67. 


A, 248, 81 P 1083. 

Ga.—-Wells v. Atlanta, 

Tll.—Peo. v. Spring Lake Drain., 
etc., Dist., 253 Ill. 479, 97 NH 1042; 
East St. Louis v. Hast St.: Louis Gas 
Light, ete., Co., 98 Ill. 415, 38 AmR 
97; New Athens v. Thomas, 82 Ill. 
259; Galena v. Corwith, 48 Tl. 423, 95 
AmD 557; Griffen v. Chicago Heights, 
187 Ill. A. 468. 

Ind.—Leeds v. Richmond, 102 Ind. 
372, 1 NE 711. 

Towa.—Sibley v. Ocheyedan Blec- 
tric Co., 194 Iowa 950, 187 NW 560. 


Md.— Warren Mfg. Co. v. Balti- 
more, 119 Md. 188, 86 A 502 

Mich. —Arbuckle- Ryan Co. v. 
Grand Ledge, 122 Mich. 491, 81 NW 
358; Goodrich v. Detroit, 12 Mich, 
279. 

Mo.—Blades v. Hawkins, 133 Mo. 


A. 328, 112 SW 979; Webb City, etc., 
Waterworks Co. v. Webb City, 78 Mo. 


A. 422 
108 


Nebr.—Alexander v. Bailey, 
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the right to adopt all the ordinary or usual means 
which may be necessary to the full execution and 
enjoyment of such power.‘ 
the right to fix the terms of the contract which it 
is authorized to make.*2 
implied where it is made the subject of express 
provision elsewhere in the charter or by statute,‘ 
or where there is a fair, reasonable, and substantial 
doubt as to the city having such power,** or where 
it is not necessarily incidental to the exercise of 
power granted,** or where the court decides that 
the express power, constituting the basis of the 


This power includes 


But a power cannot be . 


Nebr. 717, 189 NW 365; Kelly v. 
Broadwell, 3 Nebr. (Unoff.) 617, 92 
NW 643. 


Nev.—Douglass v. Virginia City, 5 
Nev. 147. 

N. J.—State v. Jersey Cit y O4LNe 
J.) Ls. 390 ‘ y 

N. Y.— Admiral Realty Co. v. New 
York, 206 N. Y. 110, 99 NE 241, Ann 
Casi914a 1054; New York v. Paoli, 
202, N. Y. 18, 94 NE 1077; Ketchum v. 
Buffalo, 14 N. Y. 356 [aft 21 Barb. 
294]; Jacobs v. Elmira, 147 App. Div. 
433, 132 NYS 54; Pullman v. New 
York, 54 Barb, 169; Matter of Ken- 
more, 59 Misc. 388, 110 NYS 1008. 

Oh.—Travelers’ Ins. Co. v. Wads- 
worth, 109 Oh, St. 440, 142 NE 900, 
33 ALR 711. 

Pa.—Lewis v. Philadelphia, 17 Pa, 
Dist. 403. 

Tex.—Dwyer v. Brenham, 65 Tex. 
526; Galveston v. Loonie, 54 Tex. 517. 

Va.—Richmond, etc., Land, etc., Co. 
fee Point, 94 Va. 668, 27 SE 

Wash.—Washington Water Power 
Co. v. Spokane, 89 Wash. 149, 154 P 

W. Va.—Whittaker v. fe eee tOn 
88 W. Va. 422, 107 SE 121 

Wis.—West Bend vy. West Bend 
Heating, etc., Co., 186 Wis. 184, 202 
NW. 350; Manske v. ‘Milwaukee, 123 
Wis. 172, 101 NW 377; Miller v. Mil- 
waukee, 14 Wis. 642. 

Man. “Cox v. Winnipeg, 70 DomLR 
305, [1922] 3 WestWkly 376. 

Ont.—Newsome v. Oxford, 28 Ont. 


442. 
See cases supra note 39, 

41. Mo.—St. Louis v. St. 
Gas-Light Co., 5 Mo. A. 484. 

Nev. —Douglass v. Virginia City, 5 
Nev. 

N. J.—State v. Jersey City, 34. N. 
J. a5 890: 

N. Y.—McDonald v. New York, 68 
N. Y. 28, 23 AmR 144; Ketchum Vv. 
Buffalo, 14.N. Y.) 356. 

Wash—Washington Water Power 
phe v. Spokane, 89 Wash. 149, 154 P 

Man.—Cox v. Winnipeg, 70 DomLR 
305, [1922] 3 WestWkly 376. 

Loan oe v. Oxford, 28 Ont. 

Mode of contracting see infra §$ 
2215-2218. 

42. Milwaukee v. Raulf, 164 Wis. 
172, 159 NW 819. 

{a] Limiting hours of labor.—The 
city having an express power to con- 
tract for public works may include 
in such contract a condition fixing 
the hours during which those em- 
ployed shall be permitted to labor. 
Milwaukee v. Raulf, 164 Wis. 172, 159 


Louis 


NW 819. 

43. Iowa Tel. Co. v. Keokuk, 226 
Fed. 82. 

44, Salmon v._ Rochester,  ete., 
aimee Co., 120 Misc. 131, 197 NYS 
769. : 

45. Wakefield v. Brophy, 67 Misc. 


298, 122 NYS 632. 

[a] Employment of accountant.— 
An express power imposed upon the 
trustees to manage the finances of 
the village does not carry with it an 
implied power of the trustees to em- 
ploy an accountant to ascertain facts 
apparent on the record and which 
the trustees could discover for them- 
selves. Wakefield v. Brophy, 67 
Misc. 298, 122 NYS 6382. : 
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alleged implied power, does not exist,#® or that it 
never came into existence because of deranlt in the 


condition ,upon which the grant 
power was made.*6% 


[§ 2125] 4. Limitations on Power To Contract**— 
In the absence of express author- 
ity, a city has no power to enter into any contract 
which is either foreign to the objects for which 
it was created or not necessary to enable it to 
carry out the powers conferred upon it,** although 
an incidental private use may not invalidate a mu- 
nicipal contract primarily concerned with the pub- 
lic use of the property subject thereto.*® 
Constitutional, statutory, or charter limitations.°° 
Nor may the city bind itself by any contract 
violates the constitution,°+ 
ter, or the general law,°? or which attempts by 


a. In General. 


which 


46. Eastern Illinois State Normal 
School v. Charleston, 271 Ill. 602, 111 
NE 573, LRA1916D 991; Tharp v. 
Blake, (Tex. Civ. A.) 171 SW 549. 

[a] Thus a city, having no power 
to secure the location of an indus- 
trial plant in the city, could not make 
a contract to furnish the plant with 
water for fifty years at five dollars. 
Hastern Illinois State Normal School 
v. Charleston, 271 Ill. 602, 111 NE 
578, LRA1916D 991. 

[b] Employment of attorney.— 
There being no express authority for 
a town’s contesting an election, a 
contract by the town employing an 
attorney in its behalf to contest the 
election is invalid. Tharp v. Blake, 
(Tex. Civ. A.) 171 SW 549. 

46144. Sydney v. Chappell, 43 Can. 
S. C. 478 [allowing app 44 N. S. 27]. 

47. Cross references: 

Contract against public policy see in- 

fra § 2221. 

Estoppel to deny validity see infra 
2225. 


§ 

Illegal contract see infra § 2220 et 
seq. 

Legislative control see supra § 2121. 

Limitation: 

As to amount of indebtedness see 

infra XIX. 
Of powers generally see supra § 216 
et seq in 43 C. J. 

Personal interest of officer sée infra 
§§ 2169-2180. 

Validating void contract by: 
Ratification see infra § 2226, 
Statute see infra § 2231. 

48. U. S.—Ottawa v. Carey, 108 
DECSW 11042 VSOCt S6ile 27, VE Sed: 669); 
Ft. Scott v. W. G. Eads Brokerage 
Co., 117 Fed. 51, 54 CCA 437. 

Ala.—Cleveland School Furniture 
Co. v. Greenville, 146 Ala, 559, 41 S 
862; New Decatur v. Berry, 90 Ala. 
432, 7 S 838, 24 AmSR 827; Eufaula 
v. McNab, 67 Ala. 588, 42 AmR 118; 
Mobile v. Moog, 53 Ala, 561, 

Cal.—Higgins v. San Diego, 45 P 
824; Los Angeles Gas Co. v. Tober- 
man, 61 Cal. 199; 

G@a.—=Covingeton,.. ete), Raw Cohen. 
Athens, 85 Ga. 367, 11 SE 6638. 

til.—Eastern Illinois State Normal 


School v. Charleston, 271 Ill. 602, 111 
NE 573, LRA1916D 991; Miller v. 
Goodwin, 70 Ill. 659. 

Iowa.—Brooks' v. Brooklyn, 146 


Iowa 1386, 124 NW 868, 26 LRANS 
425. 

Mich.—Tucker v. Grand Rapids, 
104 Mich. 621, 62 NW 1013. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069; 
St. Louis v. Davidson, 102 Mo. 149, 
14 SW 825, 22 AmSR 764; Cheeney 
Vv. Brookfield, 60 Mo. 53. 

N. H.—Concord v. Boscawen, 17 N. 
H. 465. 

N. J.—New Jersey, etc., Tel. Co. 
v. Jersey City Fire Comrs., 34 N. J. 
Eq. 117 [aff 34 N. J. Eq. 580]. 

N. Y.—Silleocks v. New York, 11 
Hun 431; Gamble v. Watkins, 7 Hun 
448; Peo. v. Dibble, 189 NYS 29 [aff 
196 App. Div. 913 mem, 186 NYS 951 
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ments.°? 
of the express 


r§§ 2124-2195 


provisions inserted therein to evade its require- 
But municipal contracts executed before 
the enactment of regulatory statutes are governed 


by the general principles of constitutional law re- 


made.®® 


statute, char- 


mem (aff 231 N. Y. 593, 132 NE 901)]. 

Okl.—Purcell v. Wadlington, 43 
Okl. 728, 144 P 380. 

ipa —Bloomsburg Land Impr. Co. v. 
Bloomsburg Borough, 215 Pa; 452, 64 
A 602 [aff 31 Pa. Co. 609]; Shroder 
v. Lancaster, 6 LancBar 201. 

Wash.—Farwell 'v. Seattle, 43 
Wash. 141, 86 P ‘ 

W. Va.—-Mineral County; iC&AiN. 
Piedmont, 72 W. Va. 296, 78 SE 68. 

Sask.—Lamb v. Estevan, 16 Sask. 
bL..' 220, 70 DomLR: 670,) [1922] 3 
WestWkly 1187; Swift Current v. 
Leslie, 13 Sask. L. 176, 52 DomLR 
532, [1920] 1 WestWkly 467. 

49. Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425. 

50. Construction of statutes see 
infra § 2126. 

51. See cases infra this note. 

[a] Contracts not violating con- 
stitution: (1) Establishing rates of a 


| public utility subject to legislative 


control. Southern Utilities Co. v. 
Palatka, 86 Fla. 583, 99 S 236. . (2) 
Exchanging city’s claim for damages 
against a railroad company for the 


latter’s undertaking to elevate its 
tracks. Chicago v. Pittsburg, etc., 
R. Co., 244 Ill. 220, 91 NE 422, 185 
AmSR 316. (3) Leasing of the New 


York subway. Admiral Realty Co. v. 
New York, 206 N. Y. 110, 99 NE 241, 
AnnCasi914A 1054. 

52. U. S.—Edison Electric Co. v. 
Pasadena, 178 Fed. 425, 102 CCA 401; 
Ft. Scott v. W. G. Eads Brokerage 
Co, 117 Fed. 51, 54 °CCA) 437: 

Ala.—Ensley v. Hollingsworth, 170 
Ala. 396, 54 S 95, AnnCas1912D 652. 

Cal.—McCoy v. Briant, 53 Cal. 247. 

Ill.—Gathemann v. Chicago, 183 Ill. 
A. 210 [aff 263 Ill. 292, 104 NE 1085]. 

Iowa.—Ottumwa R., ete., Co. v. 
Ottumwa, 173 NW 270, 178 NW 905; 
Weitz v. Des Moines Independent 
Dist., 79 Iowa 423, 44 NW 696. 

Kan.—Clay Center v. Clay Center 
aes ete; Co;,-'78) Kan.’ '390,°97-' P 

Mass.—Bay State St. R. Co. v. Wo- 
burn, 232 Mass. 201, 122 NE 268. 

Mich.—Saginaw Vv. Consumers’ 
Power Co., 213 Mich. 460, 182 NW 
146; Niles Water-Works v. Niles, 59 
Mich. 311, 26 NW 525. 

Miss.—Noxubee County Hardware 
oe v. Macon, 90 Miss. 636, 438 S$ 
304. 

Mo.—Brown Coal Co. v. New Mad- 
rid, (A.) 208 SW 109; Likes v. Rolla, 
184 Mo. A, 296, 167 SW ore Savage 
Vv. ee st 83 Mo, A. 32 

Y.—John H. Parker oe v. New 
Yori, 110 App. Div. 360, 97 NYS 200; 
Suburban Electric Light Comerys 
Hempstead, 38 App. Div. 355, 56 NYS 


443. 

Oh.—Lake Shore, ete., R. Co. v. 
Elyria, 14 Oh. Cir. Ct.. N. S. 364, 32 
Ohy CizCke 449; 

Or.—Rosa v. Bandon, 71 Or. 510, 
512, 142 P 339 [cit Cyc]. 

Tex.—Foster v. Waco, 113 Tex. 352, 
255 SW 1104; Ferguson -v. Halsell, 47 
Tex. 421. 


lating to the obligation of contracts.°* 
is not invalidated by terms providing for perform- 
ance in a particular manner not specifically au- 
thorized in the charter provided it is not prohibited 
by statute or charter.°° 
formity in the execution of municipal contracts toe 
the requirements of the charter or statute°® apply, 
even though the contract is made in another juris- 
diction,*” but are restricted in their application 
to statutes in force at the time the contract is 


Limitations by ordinance. 
lation of limitations and restrictions imposed by 


A contract 


The rules requiring con- 


Contracts made in vio- 


“In a sense, authority to do an act 
is wanting when that act is forbid- 
den. * None the less a contract for- 
bidden by law is not avoided strictly 
for lack of authority, but for defiance 
of the declared will of the Legisla- 
ture. Where the Legislature forbids 
the making of a contract, there can 
be no occasion for scanning closely 
whether or not sufficient authority to 
contract is given. Without any scan- 
ning the forbidden contract is inef- 
fective, not because it has insuffi- 
cient legislative support, but because 
it runs counter to the legislative 
will.” Ottumwa R., etc., Co. v. Ot- 
tumwa, (lowa) 173 NW 270, 275. 

[a] Contractor’s bond.—Where a 
city charter provides that all con- 
tracts involving five hundred dollars 
or more shall be accompanied by a 
bond with sureties, no action can be 
maintained on such a contract with- 
out bond, even though the contractor 
appears to be of such financial re- 
sponsibility as to render requirement 
unnecessary. Bay State St. R. Co. v. 
Woburn, 232 Mass. 201, 122 NE 268. 

53. Clay Center v. Clay Center 


oe ete.,.: Co.s%8) Kan. 3905 9% eS 
[al Agreement to purchase. — 


Where the statute limits the power 
of a city to grant franchises for pub- 
lic utilities to a fixed term, a contract 
limited to such term but containing a 
provision that if it is not renewed 
the city will purchase the plant from 
the grantee of the franchise is void, 
Clay Center _v. Clay Center Light, 
etc., Co., 78 Kan. 399, 97 Pisa: 


54. See Constitutional Law §§ 
632-640. 
55. Washington Water Power Co. 


v. Spokane, 89 Wash. 149, 154 P 329. 

[a] Refunding assessments. —_ 
Where a city under its chartered 
powers purchases land for the laying 
out of a street under an agreement 
to refund to the owner all assess- 
ments paid by him on account of the 
construction of the street, it cannot 
after it takes title and accepts pay- 
ment of such assessments refuse to 
refund on the ground that such 
agreement was not within its char- 
tered powers. Washington Water 
Power Co. v. Spokane, 89 Wash. 149, 
154 P 329. WHstoppel generally see 
infra § 2225. 


56. See infra §§ 2215-2219. 
57.. Hirsch, etc., Mfg. Go.-v. En= 
PEPER, 5 Ala. As 387,892) 598 a 


“The City of Enterprise being a 
municipal corporation created and 
existing solely under the laws of 
Alabama, its right to contract must 
be construed by the laws of this 
state, irrespective of where the con- 
tract is made, and the fact, if it be a 
fact, that this contract was made in 
Atlanta, ean be of no benefit to the 
appellant. ” Hirsch, ete., Mfg,.Co. v. 
Enterprise, supra 

58. Columbus v. Public Utilities 
Commn., 103 Oh. St. 79, 183 NE 800. 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2125] 


ordinance are void.®? 
Effect of ultra vires contracts. 


59. Clatskanie State Bank vy. Ra- 
nier, 72 Or. 243, 1438 P 909; Dime 
Deposit, etc., Bank v. Scranton, 4 
LackJur (Pa.) 109. 

{a] Compensation for services.— 
Where the ordinance limits the 
amount of compensation to be paid 
for services contracted for, a con- 
tract stipulation providing for com- 
pensation for extra work exceeding 
the amount limited is invalid. Clat- 
skanie State Bank v. Ranier, 72 Or. 
243, 1438 P 909. 

60. U. S—Ottawa v. Carey, 108 
eS eld SCE Sols 2k ed. 669% 
Thomas v. Richmond, 12 Wall. 349, 
20 L. ed. 453; Detroit v. Grummond, 
216 Fed. 273, 132 CCA 417; Ironton 
vy. Harrison Constr. Co., 212 Fed. 353, 
129 CGA 29; Edison Electrie Co. v. 
Pasadena, 178 Fed. 425, 102 CCA 401; 
U. S. v. Sault Ste. Marie, 137 Fed. 
258; Allen v. Davenport, 132 Fed. 
209, 65 CCA 641 [certiorari den 196 
U. S. 639, 25 SCt 794, 49 L. ed. 630]; 
Ft. Scott Ue Vet Eads Brokerage 
Co., 117 Fed. 51, 54 CCA 437; Man- 
hattan Trust Co. v. Dayton, 59 Fed. 
327, 8 CCA 140; Cowdrey v. Caneadea, 
16 Fed. 532, 2i Blatehf. 351; Burrill 
v. Boston, 4 F. Cas. No. 2,198, 2 Cliff. 
590. 

Ala.—General Electric Co. v. Ft. 
Deposit, 174 Ala. 179, 56 S 802; Cleve- 
land School Furniture Co. v. Green- 
ville, 146 Ala. 559, 41 S 862; Bluthen- 
thal v. Headland, 132 Ala. 249, 31 S 
87, 90 AmSR 904; Eufaula v. McNab, 
67 Ala. 588, 42 AmR 118. 

Ark.—Davis v. Lawson, 168 Ark. 
1143, 272 SW 646; Arkansas Light, 
ete., Co. v. Cooley, 138 Ark. 390, 211 
Sw 664. 

Cal.—Los Angeles Gas, etc., Corp. v. 
Los Angeles, 188 Cal. 307, 205 P 125; 
Higgins v. San Diego Water Co., 118 
Cal. 524, 45 P 824, 50 P 670; McCoy 
v. Briant, 53 Cal. 247; Zottman v. 
San Francisco, 20 Cal. 96, 81 AmD 
96; Figone v. Repetti, 11 Cal. A. 251, 
104 P 583. 

Conn.—Driscoll v. New Haven, 75 
Conn. 92, 52 A 618. 

Fla.—Anderson v. Fuller, 51 Fla. 
380, 41 S 684, 120 AmSR 170, 6 LRA 
NS 1026. 

Ga.—Coker v. Atlanta, etc., R. Co., 
123 Ga. 483, 51 SE 481; Dawson v. 
Dawson Waterworks Co., 106 Ga. 696, 
32 SE 907. 

Ill.— Hope v. Alton, 214 Ill. 102, 73 
NE 406; Agnew v. Broll, 124 Ill. 312, 
16 NE 230; Mather v. Ottawa, 114 Il. 
659, 3 NE 216. 

Ind.—Ft. Wayne v. Lehr, 88 Ind. 
62; Hamilton v. Shelbyville, 6 Ind. A. 
538, 33 NE 1007. 

Iowa.—Brooks v. Brooklyn, 146 
Iowa 136, 124 NW 868, 26 LRANS 
425; Cedar Rapids Water Co. v. Cedar 
Rapids, 118 Iowa 234, 91 NW 1081 
[app dism 199 U. S. 600 mem, 26 SCt 
747 mem, 50 L. ed. 327 mem]; Weitz 
v. Des Moines Independent Dist., 79 
Iowa 423, 44 NW 696; McPherson v. 
Foster, 43 Iowa 48, 22 AmR 215; Car- 
ter v. Dubuque, 35 Iowa 416; Clark v. 
Des Moines, 19 Iowa 199, 87 AmD 
423. 


Kan.—Leavenworth v. Rankin, 2 
Kan. 357. 
Ky.—Mosely Hospital v. Hall, 207 


Ky. 644, 269 SW 1004; Walker v. 
Richmond, 208 Ky. 481, 262 SW 628; 
Staebler v. Anchorage, 186 Ky. 124, 
216 SW 348; South Covington Dist. v. 
Kenton Water COr hed WAITS 489 5 08 
Sw 420, 25 KyL 1592; Nicholasville 
Water Co. vy. Nicholasville, 36 SW 
549. 

La.—Sugar v. Monroe, 108 La. 677, 
82 S 961, 59 LRA 723; Seibrecht v. 
New Orleans, 12 La. Ann. 496; Fox v. 
New Orleans, 12) La; Ann. 154, 68 
AmD 766. 

Me.—Williams v. Vinalhaven, 123 
Me, 505, 124 A 213; Bangor v. Ridley, 
117 Me. 297, 104 A 230; O’Neil v. Flan- 
nagan, 98 Me. 426, 57 A 591; Allen v. 
Jay, 60 Me. 124, 11 AmR 185; Mitchell 
yv. Rockland, 41 Me. 363, 66 AmD 
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side the scope of the city’s powers or in viola- 


Contracts out- 


252. 

Md.—Westminster Water Go. v. 
Westminster, 98 Md. 551, 56 A 990, 
103 AmSR 42.4, 64 LRA 630. 

Mass. —Commercial Wharf Corp. v. 
Boston, 208 Mass. 482, 94 NE 805; 
Somerville Vv. Dickerman, 127 Mass. 
272; Stetson v. Kempton, 13 Mass. 
272, 7 AmD 145. 

Mich. —Matter of Opening of First 
St., 66 Mich, 42, 33 NW 15. 

Minn.—Nerlien v. Brooten, 94 Minn. 
361, 102 NW 867; Sang v. Duluth, 58 
Minn. 81, 59 NW "878: Chaska v. Hed- 


man, 53 Minn. 525, 5b) NW 7375 
Coates v. Campbell, 37 Minn. 498, 35 
NW 366. 


Miss.—Hirsch v. Vicksburg, 141 
Miss. 827, 105 S 492. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069; 
State v. Dierkes, 214 Mo. 578, 113 
SW 1077; Dorton Vv. Hearn, 67 Mo. 


301; Saxton v. St. Joseph, 60 Mo. 


153. @ 


Mont.—Davenport v. Kleinschmidt, 
6 Mont. 502, 13° P 249 [aff 145 U.S: 
644 mem, 13 SCt 983 mem, 36 L. ed. 
859 mem]. 

Nebr.—Plattsmouth v. Murphy, 74 
Nebr. 749, 105 NW 293. 

N. J.—Jersey City Supply Co. v. 
Jerséy; City, TAIN Js) 1a 634F -6 OIA 
381, 2 AnnCas 507; Atlantic City 
Water-Works Co. v. Read, 50 N. J. L. 
665, 15°A 10; Hill Dredging Co. v. 
veins City, 77 N. J. Eq. 467, 78 A 

N. M.—Fancher v. Grant County, 
28> ON INES C9 200 Peete Hagerman 
Vv. Hagerman, LPN Me TLS et arp 
613, LRA1915A 904. 

N. Y.—Peterson v. New York, 194 
N. Y. 437, 87 NE 772; Smith v. New- 
burgh, TEN: Ye 130; McDonald vy. 
New York, 68 N. Y. 23, 23 AmR 144; 
Molloy v. Briarcliff Manor, 158 App. 
Div. 456, 148 NYS 599 [aff 217 N. Y. 
577, 112 NE 429]; Jacobs v. Elmira, 
147 App. Div. 433, 132 NYS 54; Burns 
v. New York, 121 App. Div. 180, 105 
NYS 605; Kernitz v. Long Island 
City, 50 Hun 428, 3 NYS 144; McDon- 
ald ‘v. New York, 1 Hun Ml Syd. 
Thomps. & C. 177 [aft 68 NY Yai23) 23 
AmR 144]; McSpedon v. New York, 
20 N. Y. Super. 601, 20 HowPr 395; 
Dady v. New York, 65 Misc. 382, 121 
NYS 860 [aff 149 App. Div. 956 mem, 
133 NYS 1117 mem (mod on other 
grounds 208 N. Y. 546 mem, 101 NE 
1100 mem)]; Moriarty v. New York, 
59 Mise. 204, 110 NYS 842; Helwig 
Vv. Gloversville, 158 NYS 475; Hodges 
v. Buffalo, 2 Den, 110. 

Oh.—Wellston v. Morgan, 59 Oh. 
St. 147, 52 NE 127; Western Homeo- 
pathic Medicine College v. Cleveland, 
12, Oh. St. 375; Frisbie Co. v. Hast 
Cleveland, 98 Oh. St. 266, 120 NE 
309; Lower River Road Co, v. Cin- 
cinnati, 13 OhS&CP 214; Horstman v. 
Cincinnati. St... R. Co., 12 OhS&CP 
762. 

Okl.—New Butler v. Tucker, 54 Okl. 
182, 153 P 628; McKinney v. Wag- 
oner, 45 Okl, 28, 144 P 1071; Perry 
Water, etc., Co. v. Perry, 29 Ok1, 593. 
120 P 582, 39 LRANS 72; Blackburn 
v. Oklahoma City, 1 Okl, 292, 31 P 
182, 33 P 708;. Guthrie .v. Terr., 1 
Vay 188, 31 P 190, 21 LRA 841. 

a.—Born v. Pittsburgh, 266 Pa. 
128, 109 A 614; Dolan v. Schoen, 261 
Pa, 11, 104 A 149; O’Malley v. Oly- 
phant, 198 Pa. 525, 48 A 483; Hague 
v. Philadelphia, 48 Pa. 527; Rieger 
v, Pittsburg, 54 Pa. Super. 425; Kind- 
ling Mach. Co, v. York City, 54 Pa. 
Super, 318, 

Tenn.—Keenan v. Trenton, 130 
as 71, 168 SW 1058, AnnCas1916B 

9 

Tex.—Sluder v. San Antonio, (Civ. 
A.) 269 SW 463; Tharp v. Blake, (Civ. 
A.) 171 SW 549; London Guarantee, 
etc., Co., Ltd. v. Beaumont, (Civ. A.) 
139 SW 894; Paris v. Sturgeon, 50 
Tex. Civ. A..519, 110 SW 459; Weekes 
v. Galveston, 21 Tex. Civ. A. 102, 51 


Sw 544, 


tion of law are 


‘purposes of the corporation, or which 


void,°° and the city may be judi- 


Va.—Victoria v. Victoria Ice, etc., 
Co}, inc 184 Van 84s Mila Sian 192% 
Winchester v. Redmond, 93 Va. 711, 
25 SE 1001, 57 AmSR 822. : 

Wash.—Farwell v. Seattle, 43 
Wash. 141, 86 P 217; ‘Abernethy v. 
Medical Lake, 9 Wash. 112, 37 P 306. 

W. Va.—Camden Clay Co. v. New 
Fp geal 67 W. Va. 525, 68 SE 


Wis. —State v. Duluth, etc., Bridge - 
Coj@ 171. Wisi/283,)177 NW 332; Mil- 
waukee v..Raulf, 164 Wis. 172, 159 
NW 819; Schneider vy. Menasha, 118 
Wis. 298, 95 NW 94, 99 AmSR 996; 
Atty.-Gen. v. Eau Claire, 37 Wis. 400; 
Perry v. Superior City, 26 Wis. 64. 

Alta.—Norstrant v. Drumheller, 15 
Alta. L. 558, 51 DomLR 373, [1920] 
1 WestWkly 818; Livingstone v. Ed- 
monton Industrial Assoc., Ltd., 9 
Alta. 'L. 343, 25 DomLR 3138, 33 West 
LR 164, 9 WestWkly 794. 

Ont.—Mackay v. Toronto, 39 Ont. L. 
34, 11 OntWN 440 [app dism 43 Ont. 
L. 17, 14 OntWN 155, 43 DomLR 263 
(app dism 48 DomLR 15d, EL9L OTE 
WestWkly 253)]; Ottawa Electric 
Light Co. v. Ottawa, 12 Ont. L. 299; 
Wigle v. Kingsville, 28 Ont. 378; Ca- 
nadian Pac. R. Co. v. Chatham, 25 
Ont. 465. 

Que.—Tremblay v. 28 
Que. Super. 411. 

See also cases supra this section. 

[a] Reasons for rule--(1) ‘The 
general principle of law is settled, be- 
yond controversy, that the agents, of- 
ficers, or even city council, of a mu- 
nicipal corporation, can not bind 
the corporation by any contract 
which-is beyond the scope of its 
powers, or entirely foreign to the 


Montreal, 


(not being in terms authorized) is 
against public policy. The doctrine 
grows out of the nature of such in- 
stitutions, and rests upon reason- 
able and solid grounds. The inhabi- 
tants are the corporators—the offi- 
cers are but the public agents of the 
corporation. The duties and powers 
of the officers or public agents of the 
corporation are prescribed by stat- 
ute or charter, which all persons not 
only may know, but are bound to 
know. The opposite doctrine would 
be fraught with such danger, and 
accompanied with such abuse, that 
it would soon end in the ruin of 
municipalities, or be legislatively 
overthrown. These considerations 
vindicate both the reasonableness and 
necessity of the rule, that the cor- 
poration is bound only when its 
agents or officers, by whom it can 
alone act, if it acts at all, keep with- 
in the limits of the chartered author- 
ity of the corporation.—1 Dillon on 
Municipal Corp. (2nd Ed.) § 381. 
Municipal corporations, it is obvious, 
can exercise only such powers as are 
expressly granted in their charters, 
and such as may be necessary and 
proper in order to carry such express 
or direct powers into effect; but 
these powers include those which are 
indispensably necessary to the de- 
clared objects and germane to the 
governmental purpose for which such 
corporations may be organized. ° 

All contracts, therefore, which are 
unauthorized by these principles are 
ultra vires, and impose no legal lia- 
bility upon the corporations which 
purport to be bound by them,” Eu- 
fala v. McNab, 67 Ala. 588, 589, 42 
AmR 118. (2) “A different rule of 
law~ would, in effect, vastly enlarge 
the power of public agents to bind 
a municipality by contracts, not only 
unauthorized, but probihited, by the 
law. It would tend to nullify the 
limitations and restrictions imposed 
with respect to the powers of such 
agents, and to a dangerous extent 
expose the public to the very evils 
and abuses which such limitations 
are designed to prevent.” Newbery 
v. Fox, 37 Minn, 141, 143, 33 NW 333, 
5 AmSR 830. 
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cially restrained from entering into them,*! or from 
performing them, if once entered into.°? 

[§ 2126] b. Construction and Operation of Stat- 
Following the general rule that the enu- 
meration of powers implies the exclusion of all others 
in the absence of a provision in the statute evi- 
dencing a legislative intent to the contrary,®* a city 


utes.® 


cannot contract for a particular 
absence of a specific grant of 


where the statute omitting the grant is construed 
as completely providing for what purpose and in 
what manner the city may contract,®> or as other- 
wise evidencing an intent on the part of the legis- 


[b] Contracts were held ultra 
vires and void where the municipal- 
ity: (1) Borrowed money to pay the 
expenses of an election contest over 
the removal of a county seat. Myers 
v. Jeffersonville, 145 Ind. 431, 44 NE 
452. (2) Gave away or exchanged 
eity streets for other’ property. 
Beebe v. Little Rock, 68 Ark. 39, 56 
SW 791. (3) Granted a monopoly of 
the streets to a water company. 
Syracuse Water Co. v. Syracuse, 116 
N. Y. 167,22 NE. 381, 5. LRA. 546. 
(4) Issued county bonds without leg- 
islative authority. Concord v. Rob- 
Inson, 121 <U. S..165).0.%.SCt "937,780 
L. ed. 885. (5) Made loans and do- 
nations to colleges, Fulton v. North- 
ern Illinois College, 158 Ill. 3338, 42 
NE 138. (6) Offered a reward for the 
apprehension of a person. Hanger v. 
Des Moines, 52 Iowa 193, 2 NW 1105, 
35 AmR 266; Patton v. Stephens, 14 
Bush (Ky.) 324; Winchester v. Red- 
mond, 93 Va. 711, 25 SE 1001, 57 Am 
SR 822. (7) Promised not to extend 
a street in a city. Grand Rapids v. 
Grand Rapids, etc., R. Co., 66 Mich. 
42, 33 NW 15. (8) Promised money 
to aid in the erection of a county 
courthouse, or to donate, its real 
estate for that purpose (Russell v. 
Tate, 52 Ark. 541, 13 SW. 130, 
AmSR 193, 7 LRA 180; Brockman vy. 
Creston, 79 Iowa 587, 44 NW 822), 
(9) although a. contrary doctrine 
seems to prevail in Michigan where- 
in a municipal levy to build a county 
courthouse has been sustained (Cal- 
lam v. Saginaw, 50 Mich. 7, 14 NW 
677). (10) Purchased a right of way 
for a railroad, Strahan y. Malvern, 
77 Iowa 454, 42 NW 369. 

61. Ala.—Montgomery v. Barnett, 
149 Ala. 119, 43 S 92. 

Ill.—Chicago v. Mohr, 216 Ill. 320, 
74 NE 1056; Mohr v. Chicago, 114 Ill. 
A. 283 [aff 216 Ill. 320, 74 NE 1056]; 
Tape er ene v. Middlecoff, 99 Ill. A. 


Ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146; Valparaiso v. Gard- 
ner, 97 Ind. 1, 49 AmR 416; Bluffton 
v. Miller; 33 Ind. A. 521, 70 NE 989. 
+La.—State v. King, 109 La. 799, 33 


S 776. 

Md.—Packard v. Hayes, 94 Md, 238, 
51 A, 32. 

Minn.—Purcell v. Hast Grand 
Forks, 91 Minn. 486, 98 NW 351; 
Diamond v. Mankato, 89 Minn, 48, 
193 NW 911, 6 LRA 448. 

N. Y.—Walter v. MeClellan, 48 
Mise, 215, 96 NYS 479, 

Pa.—Selig v. Philadelphia, 232 Pa. 
309, 81 A 308; Lathrop v. Carbon- 
dale, 6 LackJur 343. 

Tex.—Austin v. McCall, 95 Tex. 
565, 68 SW 791. 

See generally Injunctions § 407 et 
seq. 

62. U. S.—Crampton vy. Zabriskie, 
Oty Urs. 609,025 TL. ed. L070: City 
Water Supply Co. y. Ottumwa, 120 
Fed. 309. 


Ala.—Inge v. Mobile Public Works 
es 135 Ala. 187, 33 S 678, 98 AmSR 


Fla.—Anderson v. Fuller, 51 Fla. 
380, 41 S 684, 120 AmSR 170, 6 LRA 
NS 1026. 

Ill.— Howell v. Peoria, 90 Ill. .104; 
Springfield v. Edwards, 84 Ill. 626. 
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purpose in the 
power therefor 


power to issue 


Ind.—Benton County v. Templeton, 
51 Ind, 266. 

Iowa.—Wilkinson v. Van Orman, 70 
Iowa 230, 30 NW 495. 

Md.—Baltimore v. Keyser, 72 Md. 
106, 19 A 706. 4 . 

Mont.—Davenport v. Kleinschmidt, 
6 Mont. 502, 13 P 249 [aff 145 U. S. 


“644 mem, 12 SCt 983 mem, 36 L. ed. 


859 mem]. 

Nebr.—Follmer v. Nuckolls Coun- 
ty, 6 Nebr. 204. 

N. J.—Atlantic Gas, etc., Co. v. At- 
lantic City, 73 N. J. L. 360, 63 A 
997; Schumm vy, Seymour, 24 N. J. 
Kq. 143. : ’ 

Pa.—Selig v. Philadelphia, 232 Pa. 
309, 81 A 308. 

Wash.—Times Pub. Co. v. Everett, 
9 Wash. 518, 37 P 695, 48 AmMSR 865. 

Wis.—Allen v. Milwaukee, 128 Wis. 
678, 106 NW 1099, 116 AmSR 54, 5 
LRANS 680, 8 AnnCas 392. , 

See generally Injunctions § 419 et 
seq. 

Performance of contract generally 
see infra § 2245. 

63. Effect of charter or statute on 
manner of performance see infra § 
2245 


Legislative ‘control see supra § 
2121. 

64. See supra § 194 in 43 C. J. 

65. Salmon v. Rochester,  etc., 
Water Co., 120 Mise. 131, 197 NYS 
769. 

66. Uvalde v. Uvalde Electrie, ete., 
Co., (Tex. Civ. A.) 235 SW 625, 626 


[aff (Commn,. A.) 250 SW 140]... 

“The statute gives no authority to 
cities and towns chartered under its 
provisions to contract for lights; the 
only authority given cities of the 
class under consideration is found 
in article 1018, which is the power of 
regulation of the rates and compen- 
sation to be charged by all water, 
gas, light, and sewer companies using 
the streets and public grounds of 
the city. . . No contract between 
public utility companies or corpora- 
tions and the municipal corporation 
seems to be contemplated by the 
statute. No such contract is men- 
tioned, and we do not think can be 
necessarily implied from the power 
to regulate rates. The Legislature, it 
may be inferred, was not guilty of 
an omission in failing to grant the 
power to contract, but probably 
deemed it wise to not grant to such 
municipal corporations authority to 
contract with public utility corpora- 
tions. Undoubtedly the interests of 
the public are safer without the right 
to contract than with it.” Uvalde y. 
Uvalde Electric, etce., Co., supra. 

67. Merrill v. Harpswell, 120 Me. 
25, 112 A 834; Sydney v. Chappell, 43 
Can. S.)C.=478. 

[a] Construction of library.—No 
liability attaches to a city for the 
building of a library where the stat- 
ute restricted the power to contract 
to the purchasing of a site and the 
maintenance of a library after it was 
built. Sydney v. Chappell, 43 Can. 
S. C. 478 


{[b] Construction of tidewater 
bridge.—Authority conferred by stat- 
ute on a town to lay out a bridge 
authorizes the town to lay out a 
way for the construction of the 


[8§ 0195-2126 


lature that the power to make such contract should 
not be granted.°® 1 
municipal contract, it must appear that the city 
has followed strictly the legislative provisions con- 
ferring the power,®? unless they are directory 
merely,®*® or do not involve the right or power of 
the city to make the contract but relate merely to 
a question of procedure.®? 
statute are inconsistent, the charter provisions will 
be controlling over the terms of a general statute.° 
Nor is an express power to construct certain public 
works limited by a statutory restriction on its 


To establish the validity of a 


Where the charter and 


bonds in payment therefor.741 A 


bridge, and where the first step by 
the selectmen is the approval of a 
way for the bridge, a contract later 
entered into for the making of plans 
and specifications for the construc- 
tion of the bridge is within the terms 
of the statute and binding upon the 
town, Merrill v. Harpswell, 120 Me. 
25, 112 A 834, a 

68. Commercial State Bank v. Coe 
Tp. School Dist. No. 3, 225 Mich, 656, 
196 NW 373; Saginaw v. Consumers’ 
Power Co., 213 Mich. 460, 182 NW 
146; Brophy v. Buffalo, 166 NYS 972. 

[a]. Compensation.—An ordinance 
providing that a city shall pay for 
teams seventy-five cents per hour 
does not prohibit the council from 
contracting to pay only five dollars 
per day, but merely fixes the maxi- 


mum price. Brophy vy. Buffalo, 166 
NYS 972. 
69. Colorado Springs v. Pike’s 


Peak Hydro-Electric Co., 57 Colo. 169, 
140 P 921; Rogers vy. Omaha, 80 Nebr. 
591, 114 NW 833. 

[a] Submission to vote of elec- 
tors.—A contract for the establish- 
ment of an electric light plant is not 
invalidated by a failure to comply 
with the statutory requirement of 
submission to vote of the electors. 
Colorado Springs v. Pike’s Peak 
es ie maaiaiee Co., 57 Colo, 169, 140 

70. Williams v. Vallejo, 36 Cal. A. 
141, 171 P 887; Drew v. White Plains, 
157 App. Div. 394, 142 NYS 577. 

[a] Charter scheme for letting 
contracts.—If the charter provides a 
complete scheme for the letting of 
contracts, including the terms and 
conditions under which such con- 
tracts are to be let and including 
also the giving of a bond by the con- 
tractor for the faithful performance 
of the contract, other provisions con- 
tained in the general statutes relat- 
ing to the same subject matter but 
inconsistent therewith do not apply. 
Williams v. Vallejo, 36 Cal. A. 133, 
171 P 834. 

71. Oshkosh v. Fairbanks, 8. F. 
(2d) 329, 331. 

“Tt is argued that the restriction 
in each statute on the amount of 
bonds that may be issued limits the 
cost of each plant, and this should 
be taken as an implied limitation on 
the power to contract to construct 
the plants; that the construction or 
purchase of plants for sums in ex- 
cess of $10,000 and $20,000 is an 
ultra vires transaction. Each statute 
first gives the village the right to 
contract for the construction of a 
plant, and then deals with the sub- 
ject of issuing bonds as a means of 
payment, which is referable to the 
taxing power of the municipality. 
So far aS we are advised, the su- 
preme court of Nebraska has- not 
given to the statutes, or either of 
them, the construction contended for 
by counsel for plaintiff in error. We 
have been cited to no ruling of that 
court holding the restriction on the 
amount of bonds that may be issued 
to be a limitation on the cost of the 


= 


plant, nor a Jimitation on the express © 


power given to the village to con- 
tract for the construction of a plant.” 
Oshkosh vy. Fairbanks, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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special statute referring to a restricted class of 
contracts will govern, if the contract is within its 
terms and not specifically referred to in the char- 
If not within the terms of the statute, the 
contract is not invalidated by a failure to conform 
Statutes construed as having 
‘been enacted for the purpose of securing economy 
and honesty in the administration of public affairs 
have been held to have no application in emergen- 
cies where conformity to the requirements would 
defeat the purpose of the statute.“* 

When contracts have 
been made, acts done, and labor performed in pur- 
suance of a construction of a city charter, acqui- 


ter." 


to its requirements.*? 


Construction by parties. 


MUNICIPAL CORPORATIONS 
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will be sustained if justified by any possible reading 
of the statute.’® 

[§. 2127] ce. Term or Duration of Contract.” 
the absence of any constitutional restrictions the 
legislature may give to a city authority to make 
a contract for an unlimited period.”” 
in one section of a statute, and in another section 
limits the power to make contracts to a fixed period 
of years, the limitation will control.78 
legislature by statute or charter in express terms 


In 


If it does so 


Where the 


limits the period for which cortracts may be 


esced in by all its citizens, such an interpretation 


72. Darling v. Manistee, 166 Mich. 

25, 181 NW 450. 
_ [a] Voting machine.—The terms 
of a special statute authorizing a city 
to purchase voting machines are con- 
trolling over charter provisions 
which contain no specific reference 
thereto, and a contract for the pur- 
chase of such a machine is valid even 
though it violates a charter provision 
if it comforms to the requirements of 
the special statute. Darling v. Man- 
istee, 166 Mich. 35, 131 NW 450. 

73. Cal.—Neal Pub. Co. v. Rolph, 
169 Cal. 190, 146 P 659. 

Iowa.—N. E. Burkitt Motor Co. v. 
Stuart, 190 Iowa 1354, 181 NW 762. 

N. Y.—Staten Island Water Supply 
Co. v. New York, 144 App. Div. 318, 
128 NYS 1028; Voelcker v, Schnell, 
166 NYS 420. 

Or.—Hornig v. Canby, 95 Or. 612, 
188 P 700. 

Tex.—Houston v. Dupree, 103 Tex. 
292, 126 SW 1115 [answering certi- 
fied questions 61 Tex. Civ. A. 22, 129 
Sw 173]. 

[a] Employment contract. — A 
charter provision, relieving a town 
from liability on a contract’ not 
authorized by city ordinance and 
made in writing, applies only to con- 
tracts for work to be let after notice, 
and does not require an ordinance 
for a contract authorizing the engi- 
neer of the town waterworks to em- 
ploy his father in his absence. Hor- 
nig v. Canby, 95 Or. 612, 188 P 700. 

[b] Sale of heating service.— 
Where a city used exhaust steam 
from its lighting plant to heat city 
buildings and sold some heat service 
to private individuals, it is not main- 
taining and operating a heating plant 
within the statute, which requires 
authority from electors to establish 
the same, but is merely selling a by- 
product from a legally established 
plant. . E. Burkitt Motor Co. v. 
Stuart, 190 Iowa 1354, 181 NW 762. 

[c] Supplies—A contract for a 
supply of printed blanks is not in- 
validated by a failure to contain the 
provision as to maximum hours and 
minimum wages required by the char- 
ter in the case of contracts for work 
for the city. Neal Pub. Co. v. Rolph, 
169 Cal. 190, 146 P 659. 

[d] Water supply.—A statute reg- 
ulating contracts concerning the 
“public water supply’ of the city 
does not apply to contracts under 
which the city purchases water in its 
proprietary capacity from a private 
water company for use in one of the 
city’s buildings. Staten Island 
Water Supply. Co. v. New York, 144 
App. Div. 318, 128 NYS 1028. 

74, Snyder v. Hylan, 105 Misc. 78, 
173 NYS 366 [aff 188 App. Div. 995 
mem, 177 NYS 925 mem], ; 

[a] Garbage disposal—A public 
emergency having developed making 
it necessary that an immediate ar- 
rangement should be made for the 
disposal of city garbage, where de- 
lay in securing bids for a contract as 
the statute requires would endanger 
the public health, a contract let with- 
out public bidding covering merely 
the term of the emergency is_ valid. 
Snyder v. Hylan, 105 Misc. 78, 173 


NYS 366 [aff 188 App. Diy. 995 
mem, 177 NYS 925 mem]. 
75. Memphis y. Brown, 20 Wall. 


(UL S.) 289, 22 L, ed. 264. 

Construction of contract by parties 
see infra § 2235, 

76. Contracts for fixed. term in- 
volving’ surrender or curtailment of 
powers see infra § 2148. 

Duration and termination of fran- 
chises: 

Generally see Franchises § 98 et 
seq. 
To make public improvements see 

infra § 2379. 

To use streets see infra XVIII. 

77. Belfast v. Belfast Water Co., 
115 Me, 234, 98 A 738. 

78. Joseph v. Joseph Water Works 
Co., 57 Or. 586, 111 P 864, 112 P 1083, 

79. Columbus vy. Public Utilities 
Commn., 103 Oh. St. 79, 183 NE 800; 
Edison Electric Illum. Co, v. Jacobs, 
8 Kulp (Pa.) 120; Weeks v. Vegre- 
ville, 9 Alta. L. 56. 

_ [a] Water supply.—A statute lim- 
iting the power of the city council 
to contract for a supply of water 
“for the use of the corporation” for 
a period of five years does not au- 
thorize the making of a contract to 
supply the inhabitants of the city 
with water for a longer period, the 
words “for the use of the corpora- 
tion” being construed to mean for 
the use of the inhabitants of the cor- 


poration, Weeks v. Vegreville, 9 
Aiitare Pi 56. 
{b] Lighting.—Under Incorpora- 


tion Act art 5 § 2, giving cities of the 
third class power to provide for and 
regulate the lighting of cities with 
gas or electric lights or other means, 
to have the exclusive right at all 
times to supply the city with gas or 
other light, and such persons, etc., 
as may desire the same, at such 
price as may be agreed upon, and at 
all times to have the unrestricted 
right to make, erect, and maintain 
the necessary buildings and appa- 
ratus for manufacturing and distrib- 
uting the same, or, in any territory 
not supplied ‘with light, to make con- 
tracts with any person, association, 
or company so to do, and to give 
such person, company, or association 
the privilege of supplying gas or 
other light, for any length of time 
not exceeding ten years, a city of the 
third class may contract with an 
electric light company for lighting 
the streets of the city for a term 
of five years. Edison Plectric Illum, 
Co. v. Jacobs, 8 Kulp (Pa.) 120. 

80. U. S.—Minneapolis v. Minne- 
apolis’ St. R.:Co.,'-215 U. Si. 427,30 
SCt 118, 54 L. ed. 259 (fifty years); 
Defiance Water Co. v, Defiance, 90 
Fed. 753; Manhattan Trust Co. v. 
Dayton, 59 Fed. 327, 8 CCA 140 [aff 
55 Fed. 181]. 

Colo.—Denver v. Hubbard, 17 Colo. 
346, 68 P 993. 

Ind:—Gas Light, etc., Co. v. New 
Albany, 156 Ind. 406, 59 NE 176. 

Ky.—Somerset v. Smith, 105 Ky. 
678, 49 SW 456, 20 KyL 1488. A 

Mo.—Kirkwood v. Meramec High- 
lands Co., 94 Mo. A. 637, 68 SW 761. 

N. J.—Davis v. Harrison, 46 N. J. 


L. 79. 


made, contracts within the limit are valid.’® 
tracts in excess of the limit,8° or which under 
their terms may run in excess of the lmit,*+ or 


‘'§ 4301), 


Con- 


Oh.—United Fuel Gas Co. v. Iron- 
ton, 107 Oh. St. 173, 140 NE 884, 29 
ALR 342; Wellston v, Morgan, 59 Oh. 
St. 147, 52 NE 127. ; 

[a] For statutory period to com- 
mence in futuro.—Where the state 
constitution declared that no city 
should be authorized to grant any 
franchise or make any contract for 
a term exceedingy twenty years, it 
was held that a contract granting a 
franchise for twenty years from a 
future date was void. Somerset v. 
Smith, 105 Ky. 678, 49 SW 456, 20 
KyL 1488. 

_ (b] Water supply.—Under author- 
ity to contract for a water supply 
for ten years, a town cannot, as a 
condition to its grant of authority to 
a company to lay pipes, require the 
company to furnish water for twen- 
ty years, and bind itself to take the 
water at a specified rate for that 
time. Davis v. Harrison, 46 N. J. 


Lighting.—(1) Under Acts 
p 85 (Burns Rev. St. [1894] 
authorizing a city council 
to contract for the lighting of the 
city for such time, not exceeding ten 
years, aS may be agreed on, a con- 
tract for a longer period is wholly 


[ec]. 
(1883) 


}invalid, and cannot stand for a period 


of ten years. Gas Light, etc., Co. 
v. New Albany, 156 Ind. 406, 59 NH 
176. (2) Where a corporation under- 
takes by ordinance to contract with 
an electric light company “for an 
exclusive privilege for the lighting 
of its streets for ninety-nine years 
at a given price per month, the cor- 
poration having no power to contract 
for a longer period than ten years 
under the statute, such contract is 
ultra vires, and void, and no recov- 
ery whatever may be had. Wellston 


Seem 59 Oh, St. 147, 52 NE 
81. Somerset v. Smith, 105 Ky. 


678, 49 SW 456, 20 KyL 1488; Jersey 
City Bd. of Finance v. Jersey City 


St.;..ete:, Comrs., “65. No J.9 x’ 2302-26 
Ay 92) ehrev. Ot ON Ty de "462 8 aa: 
Ogos yu 

[a] Street lighting.—The effect of 


a contract between a city and a gas 
company which provided that the 
latter should furnish gas for a cer- 
tain number of lamps for five years, 
and that it might be required to lay 
one mile of.new mains in each year 
during the continuance of the con- 
tract, in consideration of which the 
board should pay for a certain num- 
ber of lamps along the line of the 
new mains, at the rate then in force, 
for a period of five years from the 
date upon which such lamps should 
first be lighted, was to bind the city 
to pay for lamps for a period which 
might reach to ten years, if the 
new lamps were first lighted near the 
end of the period of five years, con-* 
trary to the statute which provides 
that the board of street and water 
commissioners shall have power to 
make contracts for lighting streets 
for a term not exceeding five years. 
Jersey City Bd. of Finance v. Jersey 
City St., ete., Comrs., 55 [ras 
230, 26 A 92 [rev 57 N. J. L. 452, 31 
A 625). 


. 
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which seek to evade it,8? are in some jurisdictions 
void, in:others voidable,®? and, in others, valid for 
The same tules apply in the 
case of an implied limitation of the term,*? as 
where the statute provides for an annual certifi- 
cation of expenditures under the contract, and the 
court construes the statute as imposing a limit of 
one year,*® the implication not arising if the stat- 
ute, in addition to the provision for annual cer- 
tification, expressly grants a power to contract for 


the statutory term.°* 


a longer’ term.** 
Term not limited by statute. 


a reasonable term 


82. Clay Center v. Clay Center 
tient etc., Co.,.78 Kan. 390, 392, 97 
SHoe 


“The city council, being without 
authority to grant the franchise for 
a period exceeding twenty-one years 
when the ordinance in question was 
enacted, was likewise powerless to 
impose a valid burden upon the city 
as a penalty for refusing to do the 
act which the statute prohibited it 
from agreeing to do. That which 
the city was forbidden to do directly 
it could not accomplish by evasion 
and indirection. The evident pur- 
pose of the limitation placed upon 
the continuance of franchises of this 
kind was to give cities an opportu- 
nity at reasonable intervals to revise 
the provisions thereof, and thereby 
secure by the terms of a new con- 
tract such advantages as might re- 
sult from the growth of the city 
and the consequent increased demand 
for light and power, or on account 
of improved appliances for lighting 
plants or otherwise. The language 
here used is: ‘If at the expiration of 
twenty-one years the city shall re- 


‘fuse to grant a further continuance 


of these privileges the said city shall 
purchase,’ etc. This completely de- 
prives the city of an opportunity to 
stipulate for any change in the terms 
or conditions of the contract, and 
enforces a perpetuation of the old 
franchise, however disadvantageous 
its provisions might be to the city. 
In this indirect manner the object of 
the statute is rendered nugatory.” 
Clay Center v. Clay Center Light, 
ete., Co., supra. 

[a] Renewals.—Where the stat- 
ute limits the duration of a contract 
to furnish utilities to a fixed term, 
a contract for the statutory term, 
but including @ provision that if 
the contract is not continued beyond 
the term the city will purchase the 
plant, is void. Clay Center v. Clay 
Center Light, etc., Co., 78 Kan. 390, 
CANE Saray? 

83. Cartersville Water-Works Co, 
v. Cartersville, 89 Ga, 689, 16 SE 70; 
Cartersville Impr., ete., Co. v. Car- 
tersville, 89 Ga. 6838, 16 SE 25 (in 
both of which it is held that without 
a popular vote, as required by the 
constitution, a municipal corporation 
cannot contract for gas or water 
on the credit of the city for more 
than one year; and a contract which 
is to run for a longer term is opera- 
tive from year to year only, so 
long as neither of the parties re- 
nounces or repudiates it; but, so long 
as it stands and is complied with by 
one party, the other party is bound 
by it). 

84. McGonigale v. Defiance, 140 
Fed. 621 [aff 150 Fed. 689, 80 CCA 
425 (certiorari den 207 U. S. 585, 28 
SCt 254, 52 L. ed. 352)]; Defiance 
Water Co. v. Defiance, 90 Fed. 7538; 
Montgomery y. Montgomery Water- 


In the absence of 
limitation either by charter or general statute, con- 
tracts have been sustained as valid when made for 
Ola yearssar 
twenty,®! twenty-one,®? twenty-five,°* thirty,®* and 
even thirty-one®® years being held not unreason- 
able in view of the expense of preparation. 


works, 79 Ala. 233; State v. Ironton ae rbouilie lus 47 N. J. L. 442, 
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in other cases twenty-five or thirty years have been 
held an unreasonable term for a grant of an ex- 
clusive privilege by a municipality;°° while con- 
tracts to continue for an unlimited time, if con- 
strued to continue in perpetuo, are invalid,*’ 
though some courts have held such contracts valid 
in the absence of any constitutional limitations.°° 
Contracts for an 
where construed as continuing in force only at the 
will of the parties,®® or for a reasonable time only,* 


al- 


indefinite time are sustained 


and in some jurisdictions the reasonable time for 


three,®® ten,®° 


But 


Gas Co., 37 Oh. St. 45. 

[a] Water supply.—(1) Where a 
city has power to contract for water 
to be used in flushing sewers and 
extinguishing fires, an action lies to 
recover the agreed price for water 
supplied and used in any one year, 
although the contract was for twenty 
years, and the city had power to con- 
tract for but one year. Montgomery 
v. Montgomery Waterworks, 79 Ala. 
233. (2) A contract. between a city 
and a water company for the fur- 
nishing by the latter to the city of 
water and fire hydrants, for which 
the city agreed to pay an _ annual 
rental in semiannual installments, 
when made in good faith and car- 
ried out by the company by furnish- 
ing the water and hydrants, is valid 
and binding upon the city, at least 
so long as it has taken no action to 
rescind the same, notwithstanding it 
was to remain in force by its terms 
for thirty years, while the power of 
the city was limited by statute to 
the making of contracts for not ex- 
ceeding twenty years. McGonigale 


v. Defiance, 140 Fed. 621 [aff 150 
Fed. 689]. 
[b] Gas.—A contract by a mu- 


nicipal corporation to pay a certain 
price for gas for a period longer 
than its charter authorizes it to 
agree on a price is valid only for the 
period allowed by its charter, and 
does not preclude it, after purchas- 
ing gas for such period at the price 
fixed, from refusing thereafter to 
pay such price, State v. Ironton Gas 
Co., 37 Oh. St. 45. 

85. See cases infra notes 86, 87. 

86. Taylor v. Lambertville, 43, N. 
J. Eq. 107, 10 A 809 (contract for 
street lighting). 

87. Black v. Chester, 175. Pa, 101, 
34 A 354. 


ss. U. S.—Little Falls Electric, 


ete., Co. v. Little Falls, 102 Fed. 663. 
Ala.—Capital City Water Co. vy, 
Montgomery, 92 Ala. 366, 9 S 343. 


Cal.—Marin Water, etc., Co. v. Sau- 
salito, 168 Cal. 587, 143 P 767. 

Colo.—Denver vy. Hubbard, 17 Colo. 
A, 846, 68 P 993. 

Ill.— Carlyle Water, etc., Co. v. Car- 
lyle, 31 Ill, A. 325 [aff 140 Ill. 445, 29 
NE 556]. 

Ind.—Vineennes v. Citizens’ Gas 
Light Co., 132 Ind. 114, 31 NE 578, 16 
LRA 485. 

Iowa.—Hall v. Cedar Rapids, 115 
Towa 199, 88 NW 448 (recognizing 
rule). 

La.—New Orleans Gas-Light Co. 
Ms Neve Orleans, 42, La. Ann. 188, 7 

559: 

Minn.—F lynn v. Little Falls Elec- 
trie, etc., Co., 74 Minn. 180, 77 NW 
38, 78 NW 106. 

Miss.—Reid_ v. 78 
Miss. 542, 29 S 167. 

N. J.—Smith v. Avon-by-the-Sea, 
68 N. J. L. 248, 52 A 226; Van Giesen 


Trowbridge, 


| Salito, 168 Cal. 


which such contracts are allowed to run is deter- 
mined by analogy to constitutional provisions lim- 
iting the terms of franchises.” 
valid where the length of time for which it is 
made taken in connection with other terms therein 
establishes its ultra vires character.® 
Reserved power to repeal or terminate. 


A contract is in- 


The 
2) 


Pa.—Seitzinger vy. Tamaqua, 187 12 
539, 41 A 454. 

Wash. —Tanner  v. 37: 
Wash. 38, 79 P 494. 

89. Tanner v.. Auburn, supra. 

90. Marin Water, etc., Co. v. Sau- 
587, 143 P 767; Den- 


Auburn, 


Te iene Hubbard, 17 Colo. A. 346, 68 
91. McBean _ v. Fresno, 112 Cal. 


159, 44 P 358, 53 AmSR 191, 31 LRA 
794;. Light, ete., Co. v. Jackson, 73 
Miss. 598,19 SS. 7712 
92. Carlyle Water, etc., Co. v. Car- 
lyle, 31. I}). A325; 
Citizens’ Gas 


93. Se ee Vv. 
132 Ind. 114, 31 NE 573; 


Light Co., 
16 LRA 485. 

94. Little Falls Electric, etc., .Co; 
v. Little Falls, 102 Fed. 663; Carlyle 
teen aes Water, ELCZOCO. 52 Td AeAS 


95. Reed v, Anoka, 85 Minn. 294, 
88 NW_ 981. 


96. Hall v. Cedar Rapids, 115 Iowa 
199, 88 NW 448; Flynn v. Little 
Falls Electric, etc., Co., 74 Minn. 180, 


77 NW 38, 78 NW 106; Long v. Du- 
luth, 49 Minn. 280, 51 NW 9138,- 32 
AmSR 547; Brenham y. Brenham 
Water Co., 67 Tex, 542, 4 SW 143. 

97. U. S.—Boise City v. Boise Ar- 
tesian Hot, ete., Water Co., 186 Fed. 
705, 108 CCA 523 [certiorari den 220 
Us. S. 616, 31 SCt 720, 55 lL. ea ert 
(app dism 230 U. Ss. 98, 33 SCt 1003, 
57 L. ed. 1409)]. 


Ga.—Horkan v. Moultrie, 136 Ga. 
561, 71 SH:785. 
Md.—Westminster Water Coy ntyt 


Westminster, 98 Md. 551, 56 A 990, 
103 AmSR 424, 64 LRA 6380. 
Minn.—State v. Minnesota Transfer 
R. Co., 80 Minn. 108, 88 NW 32; 50 
LRA 656. 
N. J.—Atlantic City Water-Works 
$0 Me rE AS City, 48 N. J. L. 378, 


Leases with covenants for perpet- 
ual renewals see Landlord and Ten- 
ant § 144. 

98. Belfast v. Belfast Water Co., 
115 Me, 234, 98 A 738 

99. Sturgeon v. Paris, 58 Tex. Civ. 
A. 102, 122 SW 967. 

1. Columbus Water-Works Co. v. 
Columbus, 48 Kan. 99, 28 P 1097, 15 
LRA 354; Barre v. Perry, 82 Vt. 301, 
%3 AYbTA: 

2. Mobile Electric Co. v. Mobile, 
201 Ala. 607, 79 S 39, LRA1918F 667 
(thirty years). 

3. Eastern Illinois State Normal 
School v. Charleston, 193 Ill. A. 600 


[aff 271, T1602) STON) 57s, suas 
1916D 991]; Fort Worth v. Fort 
Worth First Baptist Church, (Tex. 


Civ. A.) 268 SW 1016. 

[a] Gift—A contract to supply 
a school with water for a term of 
fifty years in consideration of the 


payment of five dollars for the en-’ 


tire term is a gift and not within 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2127-2129] | 


power to contract for a limited or unlimited term 
of years is always subject to the reserved power 
of the legislature to repeal the act. granting the 
power under which the contract was made,* and 
a repeal of the statute operates as.a termination 
of the contract.® Likewise, where a city council, 
having power to do so, authorizes:a, board of public 
works to make a contract for a fixed term of years 
but reserves the right to terminate the contract 
on notice, the exercise of such reserved’ power 
will operate as a termination of the contract,® and 
as an abrogation of authority to the board to make 
another contract with the same party for the same 
term as the original contract.’ 

[§ 2128] d. Contract To Perform Public Duty. A 
city cannot make a binding contract for the dis- 
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charge of a purely public duty,® as, for example, to 
remove buildings projecting beyond the building 
line into the street.2 But when a city’s public 
duty does not interfere with its performance of a 
private service, it may make a valid contract for 
the use of its instrumentalities in the latter2° A 
contract to accept and grade a street in considera- 
tion of the payment of a certain sum is in the 
exercise of its business and not in the exereise of 
its governmental powers and is valid.1! 

{§ 2129] e. Interference with Legislative Powers 
or Duties.‘ Since it cannot surrender its govern- 
mental or legislative functions,!* a municipality 
cannot make contracts which will embarrass or con- 
trol its legislative powers and duties,4# or which 
amount to an abrogation of its governmental func- 


the power of the city to make. East- 
ern Illinois State Normal School vy. 


Charleston, 193 Ill. A. 600 [aff 271 


Ill. 602, 111 NE 573, LRA1916D 991]. 
Ultra vires contract generally see 


supra §§ 2125, 2126; and infra §§ 
2220-2230. 
4 See Richmond County  Gas- 


Light Co. v. Middletown, 59 N. Y. 


228 [aff 1 Thomps. & C. 433]. 
Legislative control see supra § 
Be) See 

Light Co. v. Middletown, 59 N. Y. 228 

{aff 1 Thomps. & C. 433] (L. [1865] 


e 300, authorizing the board of town 
auditors of the town of Middletown 


to cause the streets to be lighted by 
£as, 


years, but. only during the pleasure 
of the legislature). 

6 See Buffalo Clean Street Co. v. 
Buffalo, 113 App. Div. 887, 98 NYS 


784 [aff 188 N. Y. 604 mem, 81 NE 


1161 mem]. 


7. Buffalo Clean Street Co. v. Buf- 


[a] of public 
Where a contract for a period of ten 


years was made by the board of pub- 


lic works and terminated at the 
end of the second year by the city 
council, 


no power thereafter to make a new 
contract covering the same subject 
matter for another ten-year term. 
Buffalo Clean Street Co. v. Buffalo, 
113 App. Div. 887, 98 NYS 784 faff 
188 N. Y. 604 mem, 81 NE 1161 
mem]. z 

8. The Maggie P., 25 Fed. 202; 
Penley v. Auburn, 85 Me. 278, 27 A 
158, 21 LRA 657.- 


9. Penley v. Auburn, supra. 
eT The Maggie P., 25 Fed, 202, 


“A city cannot contract with me to 
put out a fire in my building, and 
then exact a compensation from me 
for the extinguishing of that fire, nor 
thus expose itself to liability if it 
failed to put out that fire. It is dis- 
charging a purely public duty. At 
the same time, when it has in its 
’ possession instrumentalities, and 
hires employes for the purpose of 
discharging some. public duty, I see 
no reason why, when the exigencies 
of public duties do not require the 
use of those instrumentalities and 
employes, it may not make a valid 
contract to use them in some private 
service. Thus, take the fire depart- 
ment. The city, having its engines 
and firemen, might make a valid con- 
tract with me to pump water out of 
a cellar, and compel me to pay for 
this service. The contract is bind- 
ing on the one side as well as on the 
other, and there would be a liability 
on its part for non-performance, ex- 
cept so far as performance was inter- 
fered. with by the exigencies of pub- 


lic duty, as by the sudden occur- 
rence of a fire.’ The Maggie. P., 
supra. iff 4 


” [a]. Raising sunken boat.—A city 
having the duty to,keep its levees 


Richmond County Gas- 


did not confer the power to 
make a valid contract for a term of 


works.— 


under a reserved power to 
do so, the board of public works has 


free from wrecks 
may make a binding contract with 
the owner of a boat sunken by the 
levee to pump the water:out and 
raise it provided the city’s perform- 
ance of its public duty is not inter- 
fered with thereby, the court hold- 
ing that a sunken boat is not a 
wreck, The Maggie P., 25 Fed. 202. 

1l. Tuttle v. Cedar Rapids, 176 


‘Fed. 86, 99 CCA 606. 


12. Binding successors see infra 


§ 2168. 
Duration of contract see supra § 


2127. 

13. See supra § 213 in 43 C. J.; and 
Constitutional Law § 423. 

14. . S—Wyandotte County Gas 
Co. v. Kansas, 231 U. S. 622, 34 
SCt 226, 58 L. ed. 404; Home Tel., 
etc., Co. v. Los Angeles, 211 U.S. 
265, 29 SCt 50, 538. LJ\,ed. .176;. St; 
Louis v. United R. Co., 210 U. S. 266, 
28 SCt 680, 52 L. ed. 1054; Water, 
ete., Co. v. Hutchinson, 207 U. S. 
385, 28 SCt 135, 52 L. ed. 257 [aff 144 
Fed. 256]; Alaska Electric Light, 
ete., Co. v. Juneau, 294 Fed. 864; 
San Francisco-Oakland Terminal R. 
Co. v. Alameda, 226 Fed. 889; Sag- 
inaw Gas-Light Co. v. Saginaw, 28 
Fed. 529. 

Ala.—Birmingham vy. Land, 137 
Ala; 538, 34 S 613. 

Cal.—Higgins v. San Diego Water 
Go;, 7 :11:8:) Cale 6247.46): PB 824; 5-50, <P 
670; McBean v. Fresno, 112 Cal. 159, 
44 P 358, 58 AmSR 191, 31 LRA 794. 

Conn.—New Haven v. New Haven, 
etc., R. Co., 62 Conn. 252, 25 A 316, 
18 LRA. 266. 

Ill.—East St. Louis Gas Light, 
ee Co. v. Hast St. Louis, 47 Ill. A, 
Ind.—Vandalia R. Co. v, State, 166 
Ind. 219, 76 NE 980, 117. AmSR 370; 
Vincennes v. Citizens’ Gas Light Co., 
132 Ind. 114, 31 NE 573, 16 LRA 485. 

Iowa.—Ottumwa R., etc., Co, v. 
Ottumwa, 173 NW. 270, 178 NW 905; 
Snouffer v. Cedar Rapids, ete, R. 
Co., 118 Iowa 287, 92 NW 79. 

Ky.—Louisville City R. Co. v. 
Louisville, 8 Bush 415; Newport vy. 
Newport Street R. Co., 9 Ky. Op. 294, 

Minn.—Flynn vy, Little Falls Elec- 
tric, etc., Co., 74 Minn. 180, 77 NW 
38, 78 NW 106; Long v. Duluth, 49 


Minn, 280, 51 NW 9138, 32 AmSR 
547. 

Miss.—Jackson v. . Bowman, 39 
Miss. 671. 


Mont:—State v. Billings Gas Co., 
55 Mont. 102, 173 PB .799. 

N. Y.—Syracuse Water Co. v. 
Syracuse, 116 N.Y. 167, 22 NE 3881, 
5 LRA 546 [writ of error dism 154 
U. S. 519 mem, 14 SCt 1153 mem, 88 


L. ed. 1077 mem]; Parfitt v. Ferguson, 


3 App. Div. 176, 88 NYS 466 [aff 
159 Nw Yo LL1, 63 NM) 707); New 
York, etc, R. Co. v. New Rochelle, 


20 Misc. 195, 60 NYS 904. 

~ Oh.—Wellston vy. Morgan, 59 Oh. 
St. 147, 52 NE 127; Columbus Gas 
Light, etc., Co. v. Columbus, 50 ‘Oh. 
St. 65, 33 NE 292, 40 AmSR 648, 19 


LRA 510. 24 
Pa.—Braddock v. Allegheny Coun- 


ty Tel. Co., 25 Pa. Super, 544; Hrie | 


and obstructions; City v. Erie Electric Motor Co., 24 
Pa. Super. 77; Kittanning Hlectric 
Light, ete., Co. vy. Kittanning Bor- 


ough, 11 Pa. Super. 31; Edison Elee- 
tric Illum, Co. v. Tamaqua, 13 Pa. 
Dist. 86; McFarlane v. La Porte 
Beroush School Directors, 33 Pa. Co. 

Tex.—Altgelt v. San Antonio, 81 
Tex. 436, 17-:SW 75, 13° LRA 383; 
pias uals v. Allen, (Civ. A.) 115 SW 

Utah.—Warm Springs Co. v. Salt 
Lake City, 50 Utah 58, 165 P 788, 
LRA1917F 713. 

W. Va.—Parkersburg Gas Co. v. 
icin reas 30 W. Va. 435, 4 SE 

See also cases supra § 213 note 43 
in 43 C. J. 

“These cases ... rest on the rea- 
soning that the power to fix and 
regulate charges carries with it the 
duty to do so, that the performance 
of that duty is a governmental func- 
tion, that imposing the duty to fix 
and regulate carries with it a com- 
mand to remain in position to fix 
and regulate, and therefore any con- 
tract which abrogates or suspends 
the exercise of this governmental 
function is void unless express au- 
thority is conferred to refrain in a 
particular case from fixing and reg- 
ulating, To put it in fewer words, 
cases like the Telegraph Company 
Case, though they do not involve a 
statute forbidding a contract which 
suspends or abrogates the power to 
fix and regulate charges, none the 
less involve a command to retain 
the power to fix and regulate; where- 
fore a contract which surrenders 
that power in whole or pro tanto 
is void, not because insufficient au- 
thority for the contract is given, but 
because the power given, in effect, 
carries with it a command that in 
view of the nature of the power it 
shall not be abridged by contract.” 
Ottumwa R., etc, Co. v. Ottumwa, 
(Iowa) 173 NW 270, 275. 

“The powers of the municipal cor- 
poration over its streets are held 
by it in trust, to be exercised for 
the public benefit on all proper oc- 
ecasions. They can not by contract 
be abandoned or impaired for the 
benefit of private persons. If the 
appellant has the» power to make a 
drain to carry off surface water from 
beyond the city, it is because it de- 
termines that it will be for the pro- 
motion of the healthfulness and wel- 
fare of the city to do so. No au- 
thority can in this. matter control 
tke discretion of the council or re- 
verse such determination, If, hav- 
ing made such a ditch, it keep it in 
such repair that it will continue to 
carry off waters from outside lands, 
it must be presumed that it does so 
because it still considers it to be 
beneficial to the city to do so. If it 
abandon such a ditch, and if it re- 
main in such a condition that it does 
not benefit lands beyond the city lim- 
its which before such abandonment 
were incidentally benefited thereby, 
can the city be liable for the amount 
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tion or of its police power;?5 but it may make a 
contract suspending such powers for a limited time 
as a part of the consideration for the purchase 
of utilities which the city is authorized to make,*® 
or for the securing for the-city and its inhabitants 
the establishment by others of a public utility serv- 
ice.17 But it has been held that, where the city’s 
obligations under the contract do not interfere 
with the free exercise of its legislative powers, a 
city may make such contract and, in case of its 


breach, it becomes liable like a private contrac- 
tor.18 
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make any contract which interferes with the state’s 
power to legislate for the public welfare or for 
the protection of the health, morals, and property 
of its citizens,?° unless the state has granted such 
powers to the city in express and unequivocal 
terms.*+ 

[§ 2130] f. Notice of Limitation of Power.?? The 
rule is general that persons contracting with a 
municipal corporation must at their peril inform 
themselves of the charter limitations of the city’s 
power to contract, and the mandatory provisions 
as to the method or manner of contracting.?* 


Legislative powers of state.1° 


in which the owner of such lands 
“would have been benefited if the 
ditch within the city had been kept 
in such condition that it would have 
rendered his land productive and in- 
nocuous, on the ground that the city 
had contracted to keep the ditch in 
such condition? ... If the contract 
is valid and may be enforced against 
the appellant for the incidental in- 
jury to the appellee, then the city 
can not abandon the drain within 
the city, though the council should 
determine that it is not needed for 
the welfare of the city, or that it is 
positively injurious to the. health of 
the people to maintain it. If such is 
the effect of the contract, it consti- 
tutes a bargaining away of a right 
of judgment given to the council, to 
be constantly exercised for the wel- 
fare of the city.” Peru v. Gleason, 
91 Ind. 566, 575, 576. 

[al Gas company rates.—Under 
the authority conferred by _ state 
statutes, the city cannot divest itself 
by contract of its duty to see that 
only reasonablé rates are enforced in 
a public utility franchise. Wyan- 
dotte County Gas Co. v. Kansas, 231 
U. S. 622, 34 SCt 226, 58 L, ed. 404. 

{b] License tax.—In the absence 
of an express provision in the ordi- 
nance conferring rights upon a Street 
railway company for the use of 
streets surrendering its right to tax 
the company, the power to tax is 
retained by the city and it is not 
sufficient proof of a surrender of 
such power that the street railway 
company has agreed to pay for the 
privilege of using the streets for a 
given term either in a lump sum, or 
by payments in installments or per- 
centages of the receipts. St. Louis 
v. United R. Co., 210 U. S. 266, 28 
SCt 630, 52 L. ed. 1054. 

15. Barber Asphalt Pav. Co. v. 
Louisville, 123 Ky. 687, 97 SW 31, 29 
KyL 1255, 9 LRANS 154; State v. 
Great Northern R. Co., 134 Minn. 249, 
158 NW 972; Henrietta Country Club 
v. Jacobs, (Tex. Civ. A.) 269 SW 187. 

[a] Lease of reservoirs.—A city’s 
lease of its reservoirs to a country 
club, the latter agreeing to protect 
the water from pollution and to con- 
serve the supply for drinking pur- 
poses, does not involve a surrender 
of its governmental powers, and is 
valid, and the country club may 
maintain an injunction against one 
fishing within the reservoir without 
its permission. Henrietta Country 
Club v. Jacobs, (Tex. Civ. \A.) 269 
SW 137. 

[b] Repair of streets—A provi- 
sion in a contract for the construc- 
tion of a street to the effect that the 
contractor will keep the street in re- 
pair for ten years is not an abro- 
gation by the city of its governmen- 
tal-function as it does not relieve the 
eity of its duty to protect the lives 
and property of its citizens or of 
responsibility for injuries resulting 
from defects in the street. Barber 
Asphalt Pav. Co. v. Louisville, 123 
Ky. 687, 97 SW. 31, 29 KyL 1255, 9 
LRANS 154. 

16. Wichita Water Co. v. Wichita, 
234 Fed. 415 [app dism 264 Fed. 


Nor can the city 


1020 mem]; Omaha Water Co. V. 
Omaha, 147 Fed. 1, 5, 77 CCA 267, 12 
LRANS 736, 8. AnnCas 614 [app 
dism 207 U. S. 584, 28 SCt 262, 52 
L. ed. 351]. 

“The power to fix and to regulate 
the rates which the inhabitants of 
a city shall pay to business corpora- 
tions for water, gas, transportation, 
and other public utilities partakes of 
the nature of a governmental power 
and also of that of a business power. 
Are the inhabitants of a city paying 
rates not fixed by contract to quasi 


public corporations for public utili-’ 


ties? The power to so regulate these 
rates that they shall not be unrea- 
sonable is a legislative, a govern- 
mental power which the state or city 
may exercise, but may not renounce. 
Is a city without waterworks and 
hence without rates at which anyone 
will furnish water therefrom to the 
municipality or its inhabitants? The 
making of a contract for the con- 
struction and operation of water- 
works wherein the parties agree what 
rates may be collected by the owner 
of the works from private consum- 
ers during a reasonable term of years 
is the exercise of one of the business 
powers of the corporation, The pur- 
pose of such a contract is not to 
regulate rates, for there are no rates 
to regulate. It is to procure water 
and to get rates for the city and for 
its inhabitants. Hence it is that the 
Legislature of a state, unless pro- 
hibited by its Constitution, may em- 
power a city to suspend by contract, 
and a city may suspend in that way 
during a reasonable term of years, 
its power to change or regulate the 
rates which an individual or cor- 
poration may collect of private con- 
sumers.” Omaha Water Co. v. Oma- 
ha, supra. 

[a] Reduction of rates.—Where, 
under the statutes, a city is author- 
ized to contract for a water supply, 
any contract made by it in securing 
such supply which fixes the rates to 
be charged for a period of years is 
binding upon the city and it cannot 
within the contract period reduce the 
rates. Wichita Water Co. v. Wichita, 
234 Fed. 415 [app dism 264 Fed, 1020 
mem]. 

17. Columbus v. Public Utilities 
Commn., 103 Oh. St. 79, 183 NE 800. 

18. Colorado Springs v. Colorado 
City, 42 Colo. 75, 94 P 316; Sibley v. 
Ochyedan Electric Co., 194 Iowa 950, 
187 NW_ 560. 

[a] Water supply.—A contract by 
a city to furnish water to another 
city will be enforced. olorado 
Springs v. Colorado City, 42 Colo. 75, 
94) Pais. 

; Fr Legislative control see supra 

20. U. S.—Milwaukee Blectric R., 
etc., Co. v. Railroad Commn., 238 U. 
S. 174, 35 SCt 820, 59 L. ed. 1264, 

Mo.—Southwest Missouri R. Co, v. 
Public Service. Commn., 281 Mo. 52, 
219 SW 880. 

Nebr.—Marquis v, Polk County Tel. 
Co., 100 Nebr. 140, 158 NW 927. 
Va.—Victoria v. Victoria Ice, etc., 
Co.; Ine? U4) Va. -134; “114 S92: 

W. Va.—Benwood v. Public Service 


Commn., 75 W. Va. 127, 883 SE 295, 
LRA1915C 261. 


[a] Discontinuance of spur track. 


—A public service commission repre- 


senting the state has power to per- 
mit a railroad to discontinue the use 
of spur tracks not necessary for the 
public convenience and maintainable 
only at a disastrous loss. Southwest 
Missouri R. Co. v. Publie Serv. 
Commn., 281 Mo. 52, 219 SW 380. 

21. Milwaukee Electric R., etc., Co. 
v. Railroad Commn., 238 U. S. 174, 
180, 35 SCt 820, 59 L. ed. 1254; Vir- 
ginia-Western Power Co. v. Buena 
ve 125 Va. 469, 99 SE 723,-9 ALR 

“The fixing of rates which may be 
charged by public service corpora- 
tions, of the character here involved, 
is a legislative function of the State, 
and while the right to make con- 
tracts which shall prevent the. State 
during a given period from exercis- 
ing this important power, has been 
recognized and approved by judicial 
decisions, it has been uniformly held 
in this court that the renunciation of 
a sovereign right of this character 
must be evidenced by terms so clear 
and unequivocal as to permit of no 
doubt as to their proper construc- 
tion.” Milwaukee HPlectric R., etce., 
Co. v. Railroad Commn., supra. 

[a] Street railway fares.—A city 
had fixed by ordinance the fares to 
be charged on a street railroad. <A 
state commission later reduced these 
fares. The railroad contended that 
the reduction impaired its contract 
with the city and brought a bill to 
enjoin the state commission, It was 
held that the statute controlling did 
not confer upon the city power to fix 
rates beyond the power of the state 
to regulate. Milwaukee Electric R., 
ete., Co. v. Railroad Commn., 238 U 
S. 174, 35 SCt 820, 59 L. ed. 1254. 

22. Notice of nature and extent of: 
Authority of officers, boards, and 

committees see infra § 2167. 
Power of council see infra § 2151. 

23. Cal.—McCoy v. Briant, 53 Cal. 
247; Wallace v. San Jose, 29 Cal. 180; 
Branham v. San Jose, 24 Cal. 585. 

Colo.—Adams County School Dist. 
No. 98 v. Pomponi, 79 Colo. 658, 247 
P 1056; Durango v. Pennington, 8 
Colo, 257, 7 P14; Sauer v. Gillett, 20 
Colo, A. 365, 78 P 1068, 

Ill.—Hope v. Alton, 214 Ill. 102, 73 
NE 406; Law v. Peo., 87 Ill. 385; May 
v. Chicago, 124 Ill. A. 527 [aff 222 111: 
595, 78 NE 912]; Griswold vy. East 
St. Louis, 47 Ill. A. 480 

Ind.—McKee v. Greensburg, 160 
Ind. 378, 66 NE 1009; Johnson y. In- 
dianapolis, 16 Ind. 227; Mann vy. Ro- 
chester, 29 Ind, A. 12,68 NE 874. 

Iowa,—Citizens’ Bank v. Spencer, 
126 Towa 101, 101 NW 648; Cedar 
Rapids Water Co. vy. Cedar Rapids, 
117 Iowa 250, 90 NW 746, 118 Iowa 
234, 91 NW 1081; McPherson vy. Fos- 
ter, 43 Iowa 48, 22 AmR 215. 

Ky.—Cohen v. Henderson, 182 Ky. 
658, 207 SW 4; Murphy v. Louisville, 
9 Bush 189, 

Md.—Mealey v. Hagerstown, 92 Md. 
741, 48 A 746. 

Mass.—Osgood v. Boston, 165 Mass. 
281, 48 NE 108. 


. 
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§§ 2130-2137] 


Limitation on amount of indebtedness.24 One who 
contracts with a municipality by which an indebt- 
edness is created must, at his peril, take notice 
of its financial standing and condition, and satisfy 
himself as to whether the proposed indebtedness 
is in excess of the limit allowed by law.?5 

-[§ 2131] 5. Particular Contracts—a. In General. 
The general rules just considered?® have been ap- 
plied to various particular groups of contracts, 
some of which are treated elsewhere,?* and others 
in the sections immediately following.?§ 

[§ 2132] b. Convicts and Prisoners.?® An order 
remanding a convicted felon to the city lockup to 
await sentence, being void, cannot form the basis 
of a contract to furnish the convict board while so 
confined.*® The action of a city contracting the 
services of prisoners in its workhouse to’ a private 
person is ultra vires where neither authorized nor 
prohibited by its charter,? but it is not illegal.*? 

[§ 2133] ec. Grade Crossings.** A city may con- 
tract to construct, maintain, and operate a grade 


crossing upon a right of way which it has pur-. 


chased from the railroad, stipulating that it shall 
be done without expense to the railroad.** But it 
has no right to make a contract indemnifying a 
railway against damages recovered by a third per- 
son for injury to his property resulting from an 


elimination of a grade crossing, where the public 
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rights are not concerned.*® 

[§ 2134] d. Influencing Legislation.?* It has been 
held that a municipal corporation has no right 
to appropriate its funds to oppose or promote leg- 
islation concerning its interests.*7 But it has been 
held that a municipal corporation is justified, if 
acting bona fide, in applying its funds in oppos- 
ing parliamentary bills which would affect its ex- 
istence, or materially injure its powers as a cor- 
poration, although no such power is expressly given 
to it by its incorporating act.*§ 

[§ 2135] e. Fire Department. As has been else- 
where shown, a municipal corporation may purchase 
necessary apparatus for the use of its fire depart- 
ment,®® subject to any statutory restrictions on 
the power.*® It may also contract for the purchase 
of coal for the fire department and’ for help in 
transporting it from the coal docks to the place 
of use.*+ 

[§ 2136] f. Gifts and Gratuities. A city is not 


‘liable for gold medals furnished to each of’ the 


members of the common council in pursuance of a 
resolution of that body. 

[§ 2137] g. Guaranty, Indemnity, and Insurance. 
As a general rule it is not permissible for a mu- 
nicipal corporation to enter into contracts of guar- 
anty or suretyship, except pursuant to a power ex- 
pressly granted.*? A city has no inherent power 


ties of its execution. It is well set- 


Mich.—Black v. Detroit, 119 Mich. 
571, 78 NW 660. 

Minn.—Jewell Belting Co. Vv. 
Bertha, 91 Minn. 9, 97 NW 424. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069; 
Thornburg v. School Dist. No. 3, 175 
Mo. 12, 75 SW 81. : 

Nebr.—Plattsmouth v. Murphy, 74 
Nebr. 749, 105 NW 293; Gutta Percha, 
-ete., Mfg. Co. v. Ogalalla, 40 Nebr. 
775, 59 NW 513, 42 AmSR 696. 

N. J—Schumm vy. Seymour, 24 N. 
J. Eq. 148. 

N. M.—Raton Waterworks Co, v. 
Raton, 9 N. M. 70, 49 P 898. 

N. Y.—Moore v. New York, 73 N. 
Y. 238, 29 AmR 134; Parr v. Green- 
bush, 72 N. Y. 463; Burns v. New 
York, 121 App. Div. 180, 105 NYS 
605; Matter of Niland, 113 App. Div. 
661, 99 NYS 914 [aff 193 N. Y. 180, 
85 NE 1012];. Suburban . Electric 
Light Co. v. Hempstead, 38 App. Div. 
355, 56 NYS 443; Swift v. Williams- 
burgh, 24 Barb. 427. 

N. C.—Debnam v. Chitty, 131 N. 
C, 657, 43 SE 3. 

N. D.—Roberts v. Fargo, 10 N. D. 
230, 86 NW 726. 

Oh.—Emmert v. Elyria, 74 Oh. St. 
185, 78 NE 269; Lower River Road 
Co. v. Cincinnati, 18 OhS&CP 214, 
Horstman vy. Cincinnati St. R. Co., 12 
OhS&CP_ 762. a 

Okl.—Wilson v. Oklahoma City, 120 
Okl. 266, 251 P 484; Gentis v. Hunt, 
247 P 358. 

Pa.—O’Malley  v. 198 
Pa, 525, 48 A 483. 

R. Il.—MecAleer v. Angell, 19 R. I. 
688, 36 A 588. 

Tex.—-Tyler “vy. Tyler '’Bldg., “etc., 
Assoc., 99 Tex. 6, 86 SW 750; Bryan 
v. Page, 51 Tex. 532, 32 AmR 637; 
Peck v. Hempstead, 27 Tex. Civ. .A. 
80, 65 SW. 653. 

Wash.—Paul v. Seattle, 40 Wash. 
294, 82 P 601. : 

Wis.—Uncas Nat. Bank vy. Superior, 
115 Wis. 340, 91 NW 1004. 

Ont.—Fitzgerald v. Molsons Bank, 
29 Ont. 105. 

24. Limitation on amount of in- 
debtedness generally see infra XIX. 

25. U, S.—Gamewell Fire-Alarm 
Tel. Co. v. Laporte, 96 Fed. 664 [aff 
102 Fed. 417, 42 CCA 405]. 

Il].—Law v. Peo., 87 Ill. 385; Gris- 
wold v. East St. Louis, 47 Ill. A. 
480. 

Iowa.—French y. Burlington, 42 


\ 


Olyphant, 


Iowa 614. 

La.—State v. Jefferson Parish Po- 
lice Jury, 34 La. Ann. 673. 

Nebr.—Plattsmouth vy. Murphy, 74 
Nebr. 749, 105 NW 293; Gutta Percha, 
ete., Mfg. Co. v. Ogalalla, 40 Nebr. 
775, 59 NW 5138, 42 AmSR 696. 

N. J.—Atlantie City Water-Works 
Co. v. Read, 50 N. J. L. 665, 15 A 10. 

26. See supra §§ 2120-2130. 

27. Cross references: 

Arbitration see infra XX. 

Borrowing money and issuing securi- 
ties see infra XIX. 

Compromise see infra XX. 

Drains see Drains § 37. ' 

Electricity see Electricity § 29. 

Employment of agent or employee 
see supra §§ 1616-1622 in 43 C. J. 

Exclusive privilege see supra § 449 
in 43 C. J.; and Monopolies 41 C. J. 
§ 14 et seq. 

Gas see Gas § 2. 

Offer of reward see supra § 566 in 
43 Os Tie 

Public improvements see infra § 2484 
et seq. 

Regulation of telegraph and _ tele- 
phone rates see Telegraphs and 
Telephones [37 Cyc 1630]. 

Schools see Schools and School Dis- 
tricts [35 Cyc 949]. 

Water supply see Waters and Water- 
courses [40 Cye 784 et seq]. 

28. See infra §§ 2132-2145. 

29..Charge on municipality see 

Convicts § 19; Prisons [32 Cyc 353]. 
30. Tucker v. Grand Rapids, 104 

Mich. 621, 62 NW 1013. 

31. St. Louis v. Davidson, 102 Mo, 
149, 14 SW 825, 22 AmSR 764. 

32. St. Louis v.. Davidson, supra. 

33. Grade crossings generally see 
Railroads [33 Cyc 263]. 

34. Florida Hast Coast R. Co. v. 
Miami, 76 Fla, 277, 79 S 682, 1 ALR 
303. 

[a] Reason for rule—‘‘We are 
next confronted with the question, 
whether the city 
operate the crossing without expense 
to the railway company was an ab- 
dication of the police power of the 
municipality and illegal and void. 
The protection of public health, pub- 
lic morals and public safety is a 
duty which the State owes to its 
inhabitants, and they have authorized 
it to do such things as are necessary 
for the performance of this duty; 
it is a sacred trust, and the police 
power is derived from the necessi- 


in contracting to) 


tled that the State cannot divest it- 
self by contract or otherwise of its 
police power, but we do not think 
the case presented here has_ that 
aspect. The fallacy in the conten- 
tion of appellee grows out of its con- 
ception of the police power, as the 
means of paying for protection, 
rather than protection itself; thus 
making the payment the main pur- 
pose, and public health, morals and 
safety, mere incidents.’ Florida East 
Coast R. Co. v. Miami, 76 Fla. 277, 
286, 79. S 682, 1 ALR 308. 

35. American Malleables Co. v. 
Bloomfield, 83 N. J. L. 728, 85 A 167 
ep pele a ma (cae A 500]. 

P entract ag: st public poli 
see infra § 2221. _ rile, 

37. Henderson v. Covington, 14 
Bush (Ky.) 312; Westbrook v. Deer- 
ing, 63 Me. 231; Frankfort v. Winter- 
port, 54 Me. 250; Mead v. Acton, 139 
Mass. 341, 1 NE 4138; Coolidge v. 
Brookline, 114 Mass. 592; Minot vy. 
West Roxbury, 112 Mass. 1, 17 AmR 
52; Leith v. Leith Harbour, etce., 
Comrs., .[1899]- A..C.. 508; “Reg., v. 
Sheffield, L.; Rw 6:-Q. .B. 652; Atty.- 
Gen, v. Swansea, [1898] 1 Ch. 602; 
Atty.-Gen. v. Waterford, Ir. R. 9 Eq. 
522; Atty.-Gen. v. Norwich, 21 L. J. 
Ch. 139; Atty.-Gen. v. Plymouth, 1 
Wkly. Rep. 445. 

Lobbying contract generally see 
Contracts § 3868. 

38. Rider v. Portsmouth, 67 N. H. 
298, 38 A 385; Atty.-Gen. v. Brecon, 
10 Ch. D. 204; Bower v. Sligo, 4 Ir, 
C, L. 489; Re Macdonald, 10 Man. 382. 

[a] Committee. expenses.— Where 
a committee is appointed by a board 
of aldermen, and. authorized to do 
what in its opinion will best sub-. 
serve the interests of the city in 
connection with a bill pending in 
the legislature, the members thereof 
are entitled to be reimbursed by the 
city for their personal expenses in- 
curred in the discharge of their duty. 
Rider v. Portsmouth, 67 N. H. 298, 
388A 385. 


39. See supra § 2091 in 43 Cc. J, 
40. Waterous Engine Works vy. 
Palmerston, 20 Ont. 411. 


41. Manske v. Milwaukee, 123 Wis. 
172, 101 NW 377. 
. sillcocks v. New York, 11 Hun 
ENG TY) 43885 
ete Ga.—Blake v. Macon, 53 Ga. 
oR : 
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to make a contract for insuring the lives of its 
employees,** nor for indemnifying others from loss 
occasioned by its own building operations.*® 
has the common council of a city authority to guar- 
antee that a contractor shall make money under 
all circumstances out of a contract with the city.*® 

[§ 2138] h. Lighting and Power.‘7 
While it has been held that a city has an 
implied incidental or inherent power*® to contract 
for the lighting of its streets, public places, and 
buildings,*® the power may be and often is granted 
by express terms of the charter or a statute,°° or 
implied from other powers expressly granted,°! as 
for example, the power to light the streets, or to 
Where the statute re- 
stricts the right of a city to exercise this power, 
it can only enter into such contract subject to the 
Where a city has power to contract 


uses. 


provide for lighting them.°? 


restriction.®* 
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Nor 


For public 


with a private corporation or individual for fur- 


Ind.—Vaughtman y. 14 
Ind. A. 649, 43 NE 476. 

Iowa.—Carter v. Dubuque, 35 Iowa 
416. 

La.—Louisiana State Bank v. Or- 
leans Nav. Co., 3 La. Ann. 294. 

Tenn.—Nashville v. Sutherland, 92 
Tenn. 335, 21 SW 674, 36 AmSR 88, 
19 LRA 619. 

44, Peo. v. Dibble, 189 NYS 29 
[aff 196 App. Div. 913 mem, 186 NYS 
951 mem (aff 231 N. Y. 593, 132 NE 
901)]. 

45. Wheeler v. Sault Ste. Marie, 
164 Mich. 338, 129 NW 685, 35 LRA 
NS 547; Peo. v. Dibble, 189 NYS 29 
[aff 196 App. Div. 913 mem, 186 NYS 
951 mem (aff 231 N. Y. 593, 132 NE 
901)]. 

vs Patterson v. New Orleans, 20 
La. Ann. 103. 

47. Cross references: 
Appropriation or provision for pay- 

ment see infra § 2214. 

As improvement see infra § 2308. 
Estoppel to deny validity of contract 
see infra § 2225. ‘ 
Exclusive privileges see Monopolies 

PNG IED Ors bln ovat ah : 
Letting contract to lowest bidder see 

infra §§ 2208-2210. ; 
Municipal ownership and _ operation 

of electrical plants see Electricity 
§ 2-5. 
Regulation of: 
Electricity see supra § 431 
Cigna. 


Waterloo, 


in 43 


Gas see supra § 458 in 43 C. J. 

48. See supra § 2124. 

49. Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268; Fawcett v. Mt, Airy, 134 
N. C. 125, 129, 45 SE 1029, 101 AmSR 
825, 63 LRA 870; Moomaw v. Sions, 
96 Okl. 202, 220 P 865. 

“The power to light the streets and 
public buildings and places of a 
city is one of implication, where it 
is not specially conferred, because 
the use of such power is necessary 
to fully protect the lives and com- 
fort and property of its inhabitants. 
It is a most important factor, too, in 
the preservation of the peace and 
order of the community.” Fawcett 
v. Mt. Airy, supra. 

[a] City ownership of existing 
plant.—A city which establishes its 
own lighting system under statutory 
authority to do so is not prevented 
thereby from entering into a con- 
tract with a lighting corporation to 
do the lighting in its behalf by the 
fact that such contract necessitates 
the- abandonment of its own plant 
for the generation of power, eyen 
though such plant had been con- 
structed from the proceeds of bonds 


sold for that particular purpose. 
Moomaw v. Sions, 96 Okl. 202, 220 P 
865. 

50, U. S.—Anoka Water Works, 


ete., Co. v. Anoka, 109 Fed. 580 [app 


dism 115 Fed. 1018 mem, 52 CCA 683 
mem]. 

Colo.—Colorado Springs v. Pike’s 
Peak Hydro-Electric Co., 57 Colo. 
169, 140 P 921; Denver y, Hubbard, 
17 Colo. A. 346, 68 P 993. 

Ga.—McMaster v. Waynesboro, 122 
Ga. 231, 50 SE 122; Lott v. Waycross, 
84 Ga. 681, 11 SE 558. 

ill.— Baltimore, ete., R. Co. v. Peo., 
200 Ill. 541, 66 NE 148; Blanchard 
v. Benton, 109 Ill, A: 569. 

Ind.—Gosport v. Pritchard, 156 Ind. 
400, 59 NE 1058; Crowder v. Sulli- 
van, 128 Ind. 486, 28 NE 94, 13 LRA 
647; Nelson v. La Porte, 33 Ind. 258. 

Iowa.—Davenport Gas, etc., Co. v. 
Davenport, 124 Iowa 22, 98 NW 892. 

Ky.—Henderson v. Young, 119 Ky. 
224, 838 SW 583, 26 KyL 1152; New- 
port v. Newport Light Co., 84 Ky. 

92 


Md.—Mealey_ v. 
Md. 741, 48 A 746. 

Mich.—Morrice v. Sutton, 139 Mich. 
643, 103 NW 188; Howell Electric 
Light, etc., Co, v. Howell, 132. Mich. 
117, 92 NW 940; Belding Land, ete., 
Co. v. Belding, 128 Mich. 79, 87 NW 
113; Mitchell v. Negaunee, 113 Mich. 
359, 71 NW 646, 67 AmSR 468, 38 
LRA 157; Detroit v. Wayne County 
oie Judge, 79 Mich. 384,° 44 NW 

Minn.—Reed v. Anoka, 85 Minn. 
294, 88 NW 981. 

Miss.—Reid _ v. 78 

2838, 


Miss. 542, 29 S 167. 

Mo.—State v. Allen, 183 Mo. 

82 SW 1038; State v. Missouri, etc., R. 
Co., 164 Mo. 208, 64 SW 187. 

Nebr.—Christensen v. Fremont, 45 
Nebr. 160, 683 NW 364. ' 

N. J.—Smith v. Avon-by-the-Sea, 
68 N, J. L. 243, 52) A226; Mason v. 
Cranbury *Tp:,68 iN. -J., Die 149, .52).A) 
568; Oakley v. Atlantic City, 63 N. 
Ji La. 127, 44 A652. 

N. Y.—Hendrickson v. New York, 
160 N. Y. 144, 54 NE 680; Richmond 
County Gaslight Co. v. Middletown, 
59 N. Y. 228; Harlem Gaslight Co. v. 
New York, 33 N. Y. 309. 

N. C.—-Wadsworth v. Concord, 133 
. 587, 45 SE 948, 

Pa.—Black v. Chester, 175 Pa. 101, 
34 A 354. 

Va.—Winchester v. Carroll, 99 Va. 


Hagerstown, 


Trowbridge, 


727, 40 SE 37. 

Wash.—State v. King County Su- 
per, Ct., 35 Wash. 3038, 77 PP. 382. 

51. See cases infra note 52. 

52. U. S.—Riverside, ete., R. Co. 
v. Riverside, 118 Fed. 736. 

Cal.—Miller v. Los Angeles, 185 
Cal. 440, 197 P 342. 

Ga.—MecMaster v. Waynesboro, 122 
Ga. 231, 50 SE 122. 

Ill—East St. Louis v. Fast St. 
Louis Gas Light, etc., Co., 98 Ill. 415, 
38 AmR 97. 

Ky.—Newport v. Newport Light 
Co., 89 Ky. 454, 12 SW 1040, 11 KyL 


F§§ 2137-2138 


nishing light, it may grant to it the privilege of 
occupying the streets for that purpose,°* or it may 
make a contract to reimburse the company for 
any expenses incurred in making changes necessi- 
tated by changes in the grade of the streets,°> or 
to pay any taxes assessed against the plant as a 
part of the consideration for its sale to the prom- 
isee,°® or it may fix therein the maximum rates to 
be charged®’ ‘subject to any statutory restrictions 
on the power,®* even though the legislature has 
not granted to it the power to regulate rates.°® But 
it cannot, by contract or otherwise, aid a private 
person or corporation in the erection of a lighting 
plant, even though the city is indirectly and bene- 
ficially a party to the contract;°° nor ean it add 
terms so unreasonably burdensome to the public 
as to remove the contract beyond the scope of the 
city’s delegated power.*! - 


840; Newport v. Newport Light .Co., 
84 Ky. 166; Truesdale v. Newport, 
90 SW 589, 28 KyL 840. 

Minn.—Reed v. Anoka, 85 Minn. 
294, 88 NW 981. 

N. J.—Oakley v. Atlantic City, 63 
N. J. L.-127, 44 A 651. 

Pa.—Muncy Electric Light, etce., 
Co. v. People’s Electric Light, etc., 
Co., 218 Pa. 636, 67 A 956; Wade v:. 
Oakmont Borough, 165 Pa. 479, 30 A 
959; Hummelstown Borough v. Brun- 
ner, 5: Pa. ‘Dist. 3). 7 Pa. iCosct 40. 

53. Fowler v. Fountain Inn, 90 S. 
C. 352, 73 SE 626. 

[a] Submission to voters.—The 
town council has authority to order 
an election for the purpose of sanc- 
tioning a lighting contract where the 
statute provides that contract must 
have the sanction of a majority of 
the qualified electors of the city. 
Fowler v. Fountain Inn, 90 S. C. 352, 
73 SE 626. 

54. Newport v. Newport Light 
Co., 84 Ky. 166; Wakefield v. Theresa, 
125 App. Div. 38, 109 NYS 414. 

[a] Removal of poles.—The city 
could not order the removal of poles 
from the street during the term of 
the franchise, unless there has been 
a forfeiture on the part of the com- 
pany or unless the plant has become 
a nuisanee, neither of which facts 
are shown. Wakefield v. Theresa, 125 
App. Div. 38, 109 NYS 414. 

Grant of privilege to use streets 
see infra XVIII. 

55. Parfitt v. Ferguson, 38 App. 
Div. 176, 38 NYS 466 [aff 12 Misc. 
278, 33 NYS 1111, and aff 159 N. Y., 
111, 53 NE 707]. 

56. Frankfort v. Capital Gas, ete., 
Co., 29 SW 855, 16 KyL. 780. 

57. University Place v. Lincoln 
Gas, etce., Co., 109 Nebr. 370, 191 NW 
432. See Uvalde v. Uvalde Electric, 
etc., Co., (Tex. Civ. A.) 235 SW.-695 
[aff (Commn, A.) 240 SW 140] (hold- 
ing that, where the contract provides 
that it shall cease to exist if the 
company fails to supply electricity 
at the agreed rate, the company can- 
not be compelled to comply with the 
contract after it had raised the rate). 

Fixing rates generally see supra 
§§ 552, 557 et seq in 43 C. J. See 
also Electricity §§ 23-27; Gas § 37. 

58. United Fuel Gas Co. v. Iron- 
ton, 107 Oh. St..173, 140 NE 88499 
ALR 342 (statutory limitation of ten 
years to contract as to price of gas). 

59. University Place v. Lincoln 
bre etc., Co., 109 Nebr. 370, 191 NW 

60. See infra § 2140. 

61. Le Feber v. West Allis, 119 
Ne 608, 613, 97 NW 203, 100 AmSR 


“Tt is perfectly well settled in this 
state, as in most others, that munici- 
pal corporations are not completely 
beyond judicial review and control, 
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§§ 2138-2141] 


For private uses.°? A city having power to pro- 
vide for lighting its streets may contract with a 
person or corporation to furnish electricity to its 
citizens ;°* and such power is implied, even though 
by the terms of the charter or statute the city 
is given an express power to make a contract ‘‘for 
the use of the corporation.’’*4 Ordinarily, a mu- 
nicipality has no power to purchase electricity for 
use and for supplying it to others,®® although it 
has been allowed as a temporary expedient in an 
emergency,°® or where the power to do so may be 
implied from other express powers.*? Where a city 
has the power to establish works for lighting its 
streets, it may, in connection therewith, furnish 
private consumers such light by contract.68 And 
where a city owns its own electric light plant and 
has an, express power to provide the city and its 
inhabitants with light, it may ,contract to furnish 
any surplus over its own needs to others.*® A city 
authorized by statute to provide lighting for itself 
and its inhabitants may extend its service to points 
beyond the city limits where it can do so advan- 
tageously to itself.“° 

[§ 2139] i. Printing.“ The power of a city to 
contract for the printing of its ordinances has been 
implied from a charter provision that all of its ordi- 
nances when printed shall be admitted in evidence 
of all courts without further proof,’? but a power 
to print the report of the city clerk to the city 
council on a projected system of waterworks will 
not be implied from an express power of the city 
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to erect the system of waterworks.7? A contractor 
seeking to recover on an express, rather than on an 
implied, contract for printing cannot recover by 
showing merely a request of the city clerk, and 
that unsupported by allegation or proof of his au- 
thority.74 Ws Hie 

[§ 2140] j. Promotion of Private and Public En- 
terprises. A city may be the depository, as trustee 
for its citizens, of a contract obligating a railroad 
company to locate its general offices and shops in 
the city, and may enforce such contract by suit.”° 
But it cannot itself make a contract to aid a pri- 
vate person or corporation in the erection of a 
lighting plant, even though it is indirectly and 
beneficially a party thereto.’® Authority to make 
a contract to obtain a right of way through the 
city for a railway will not be implied from -an 
express power to lay out streets and pass all ordi- 
nances respecting them, and to make any other 
regulation that shall appear necessary and proper 
for the security, welfare, and interest of the city.” 
The power of a town to raise money is confined to 
purposes specified by law7® and does not extend to 
raising money to build or repair a bridge in an- 
other town; and if a town gives a bond with con- 
dition to perform such act, the condition and obli- 
gation are void.?® 

[§ 2141] k. Public Entertainments.*° It is gen- 
erally held that a municipal corporation has no 
power to contract for providing an entertainment 
to the citizens and guests of the city.*+ A town 


even in the exercise of the jurisdic- 
tion and discretion delegated to them 
by the legislature. True, that dis- 
eretion must and will be accorded 
broad scope and great deference. 
The honest judgment of the munici- 
pal authorities as to what is pro- 
motive of the public welfare must 
ordinarily control, although not in 
accord with the views of courts. 
Nevertheless the delegation of legis- 
lative power to subordinate political 
divisions of the state is solely for 
public purposes, and must be exer- 
ecised with reference to them. If an 
act be so remote from every such 
purpose that no relation thereto can, 
within human reason, be discovered, 
such act must be deemed excluded 
from the delegation. To that extent, 
then, courts will inquire into the 
purpose and policy of municipal con- 
duct, and will hold unauthorized, and 
invalid, acts whieh are wholly un- 


reasonable.” Le Feber v. West Allis, 
supra. 
[a] Exorbitant rates for a long 


term.—A village ordinance granted to 
a certain company the exclusive 
right to furnish lights for the city 
and its inhabitants for a period of 
thirty years, and if, within a period 
of four months immediately preced- 
ing the expiration of the thirty years, 
the city should fail to make arrange- 
ments to purchase the plant, then 
for an additional period of twenty 
years. The village was located with- 
in a few miles of a large city, and 
had come into existence because of 
the location there of large manufac- 
turing establishments. The electric 
street car lines from the city had 
been extended to the village at the 
time the ordinance was passed. The 
prices which the ordinance author- 
ized the company to charge for the 
various kinds of light which it was 
to furnish were from thirty to sev- 
enty-five per cent in excess of those 
paid elsewhere under similar circum- 
stances, the greatest excess being 
upon the only variety of lights 
which the company could be com- 
pelled to furnish. The contract con- 
tained no provisions by which the 
village could compel the company to 
extend its gas mains or electric 


wires or to furnish any ‘other than 
gasoline lights. It was provided that 
the company should commence active 
work within five months from the 
time the ordinance was accepted, but 
there was no provision as to when 
such work should be completed. The 
village had sufficient inhabitants to 
make it a city, although the fact 
could not be established until a state 
census was taken; and the statute 
provides that cities shall not make 
lighting contracts for a longer period 
than ten years. The ordinance is 
void for unreasonableness. Le Feber 
v. West Allis, 119 Wis. 608, 97 NW 
203, 100 AmSR 917. 

62. Adding burdensome terms see 
cases supra text and note 61. 

Fixing maximum rates see supra 
text and note 57. 

63. Watertown v. Watertown 
Light, etc., Co., 42 S. D. 220, 173 NW 
4239. 

64. Weeks v. Vegreville, 9 Alta, L. 
56. ‘ 

65. Ottawa Electric Light Co. v. 
Ottawa, 12 Ont. L. 290. 


66. Los Angeles Gas, etc., Corp. v. 
te Angeles, 188 Cal. 307, 205 P 
125. 

[a] Sale of plant to city.—A ; 


charter prohibition against the sale 
of electricity by wholesale unless 
authorized by vote of two thirds of 
its electors is not violated by a con- 
tract with electric light and power 
companies providing for the distribu- 
tion of current during a period of a 
few months pending the acquisition 
by the city of the distributing sys- 
tems of the companies. Los Angeles 
Gas, ete., Corp. v. Los Angeles, 188 
Call .307, 205, P 125. 


Emergency generally see supra 
§ Zoa2vin 43°C... 5. 

67. Riverside, etc, R. Co. v. 
Riverside, 118 Fed. 736 (since the 


city of Riverside had authority un- 
der Cal. Mun. Corp. Act [1883] § 862, 
as amended in 1891 and 1897, to ac- 
quire, own, and operate street rail- 
ways, telephone and telegraph lines, 
gas, and other works for light and 
heat, and to permit the laying of 
tracks for street railways in the pub- 
lic streets, it had power to contract 
for a. supply of electricity to be used 


for any of such purposes; and, where 
it has so contracted for a supply to 
be used by the terms of the contract 
in any way it should see fit, or dis- 
posed of to private citizens to use 
for any purpose whatever within the 
limits of the city, a subcontract to 
furnish a portion of such supply to 
a company for the operation of a 
street railroad to be constructed by 
the company was not on its face 
ultra vires). . 

68. Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 14 
LRA 268. 

69. Henderson v, Young, 119 Ky. 
224, 88 SW 583, 26 KyL 1152; Crouch -~ 
v. McKinney, 47 Tex. Civ. A. 54, 104 
SW 518. See N. E. Burkitt Motor 
Co. v. Stuart, 190 Iowa 1354, 181 NW 
762 (a city having power to heat its 
own buildings with waste steam 
from its lighting plants may sell 
any surplus steam to private indi- 
viduals). 

70. Henderson v, Young, 119 Ky. 
224, 88 SW 5838, 26 KyL' 1152. 

Extraterritorial exercise of power 
gonornlly, see supra §§ 2338, 234 in 43 

J 


71. See also infra §§ 2154, 2217. 
Powers of council see infra § 2146. 
Requirements as to competitive 
bidding see infra § 2185. 
eee Dwyer v. Brenham, 65 Tex. 
6. 


Stidger v. Red Oak, 64 Iowa 
465, 20 NW 762. 

74. McCormick v. Niles, 81 Oh. 
St. 246, 90 NE 808, 27 LRANS 1117. 

75. Tyler v. St. Louis Southwest- 
ern FR. Co, 99° Tex, 491,. 9f SW al, 93 
SW 997 [rev (Civ. A.) 87. SW 2388]. 
See also supra § 2096 in 43 C. J. 

76. Morrice v. Sutton, 139 Mich. 
643, 103 NW 188. 

77.2 COVINE TOM, nw OPCrtes | Ee, te OOM Vs 
Athens, 85 Ga. 367, 11 SE 668. 
4 eg Concord v. Boscawen, 17 N. H. 
65. 

79. Concord vy. Boscawen, supra. 

80. Power to appropriate for 
celebrations and entertainments see 
infra XIX, 

Rowulagion see Supra § 585 in 43 


Gamble’ v. Watkins, 7 Hun, 
Hodges v. Buffalo, 2 


‘gl. 
(N. Y¥.) 448; 


Bea i | 
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has no power to lease as tenant an amusement 


park.®? 


[§ 2142] 1. Purchase of Land. Subject to restric- 
tions placed upon it by the statute,®* a city may 
contract for the purchase of land necessary for 
authorized public uses,** as for the establishment 
But it may not contract for 


of a public market.*® 
the purchase of land’ for private 


the contract of purchase and as consideration there- 
for, the city may stipulate for the performance 
by it of any conditions which it may lawfully per- 
form,**’ and may provide for the manner of pay- 


ment for the land.*8 


[§ 2143] m. Sanitation and Public Health.*® 


cidental to its inherent power to 
force sanitary regulations for the 


the public health,®°° a city has power to make all 
contracts which are reasonably necessary for this 


Den. (N. Em an Thomas v. Wilson, 

202US CS.’ Q: 31. 

[a] Giraiaitics ordering wines for 
a public entertainment is individu- 
ally liable therefor. Thomas v. Wil- 
son, 20 U. C. Q, B. 381. 

82. Bloomsburg Land, etec,, Co. v. 
Bloomsburg, 31 Pa, Co. 609. See 
also supra § 2086 in 43 C. J. 

83. Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918E 1084. 

[a] Condemnation required. — 
Where the statute provides that cer- 
tain land to be acquired for public 
uses shall be condemned and a bet- 
terment tax for improvements there- 
on assessed against persons bene- 
fited, the city cannot agree, as con- 
sideration for the conveyance of the 
land to it, to exempt the grantor 
from payment of all betterment taxes 
assessed against him. Walker v. 
Richmond, 173 Ky. 26, 189 SW 1122, 
AnnCas1918E 1084. 

84. See cases infra this section. 
See also supra § 2081 et seqin 43 C. J. 

85. See supra § 504 in 43 C. J. 

86. Lamb v. Estevan, 16 Sask. L. 
220, 70 DomLR 670, [1922] 3 West 
Wkly 1187. 

{a] For private warehouse.—A 
municipal corporation has no power 
to purchase land for resale to a pri- 
vate individual as an inducement 
for the latter to establish a ware- 
house thereon, Lamb v. Estevan, 16 
Sask. L. 220, 70 DomLR 670, [1922] 
3 WestWkly 1187. 

87. See cases infra this section. 

[a] Purchase of park land.— 
Where a city has adopted a park and 
boulevard plan, it may contract in 
accordance with such plan to com- 
plete and maintain improvements 
projected by the owner upon land 
voluntarily conveyed by him to the 
city which he was preparing to orna- 
ment, develop, and improve for the 
benefit of the other land owned by 
him. Whittaker v. Huntington, 88 
W. Va. 422, 107 SE 121. 

88. Washington Water Power Co, 
v. Spokane, 89 Wash. 149, 154 P 329. 

[a] Future payment.—Wherever 
a city is given an express power to 
purchase land, it has an implied 
power to make’ the manner of pay- 
ment therefor dependent on a future 
contingency. Washington Water 
Power Co. v. Spokane, 89 Wash, 149, 
154 P 329. 

89. Cross references: 

Contracts: 

Relating to public health generally 

see Poke §§ 92-115. 
With health officers generally see 
Health § 100. 

Liabilities of municipalities under 
contracts relating to public health 
generally see Health §§ 103-107. 

Nuisance, garbage, and refuse regu- 
lations see supra §§ 457, 518 in 43 
Cc. Sd. 

Removal of dead animals see supra 
§ 336 in 43 C. J. | 


purposes.8° In 


justifying it, 


purpose,®! and which are not violative of constitu. 
tional or statutory 
It has been held; however, that a city may enter 
into a contract which does not conform to the stat- 
ute where such proceeding is necessary in order 
to remove a menace to the public health.®* 
of course, enter into a contract in furtherance of 
powers expressly conferred.** 
contracts in aid of alleged powers which it does 
not have,°® nor, in the absence of an emergency 
in violation of statutory provisions 
applicable to sueh contracts. It may contract for 


provisions applicable thereto.°” 


It may, 


But it cannot make 


the removal and destruction of garbage from pri- 


In- 
adopt and en- 
preservation of 


pay 


90. See-supra § 464 et seq in 43 
CH¥o. 

91. Ky.—Louisville_ v. Wible, 84 
Ky. 290, 1 SW 605, 8 KyL 361.” 

Tet Bourgeoise v.. New Or- 
leans, 145 La. 274, 82 S 268. 

Ma. —Harrison vy. Baltimore, 1 Gill 
264. 

Mich.—Rae v. Flint, 51 Mich. 526, 
16 NW 887. 

Nebr.—Kelly v. Broadwell, 3 Nebr. 
ee 617, 983 NW 643. 

Y.—New York v. Paoli, 202 N. 
iY he: 94 NE 1077. 

Vt.—Hazen v. Strong, 2 Vt. 427. 

See also supra §§ 478, 482 in 438 C. J. 

[a] Picking over refuse.—A city 
street cleaning department given ex- 
press power to enter into contracts 
for the final disposition of the street 
cleanings, aShes, or garbage, when 
collected, has an incidental, if not 
inherent, power to sell the privilege 
of picking over the refuse at the city 
dumps. New York v. Paoli, 202 N. 
Y. 18, 94 NE 1077. 

[b] Hospital maintenance.—Con- 
tract with the donor of funds for 
the construction and maintenance of 
a hospital to give a site and to ap- 
propriate an annual sum for its 
maintenance is valid. Le Bourgeois 
v. New Orleans, 145 La, 274, 82 S 268. 


92. State v. Lovelace, 118 Wash. 
50, 203 P 28. : 
{a] Enactment within five-day 


period.—Where the statute requires 
that ordinances granting a franchise 
shall not be passed until five days 
have elapsed after their introduction, 
an ordinance providing for the let- 
ting of an exclusive contract for the 
removal of garbage is an ordinance 
simply providing a method for tak- 
ing care of its garbage and is not an 
ordinance granting a franchise with- 
in the meaning of the statute. An 
ordinance for such a purpose enacted 
within the five-day period is there- 


fore valid. State v. Lovelace, 118 
Wash. 50, 203 P 28. 
93. New York v. Palladino, 146 


App. Div. 850, 181 NYS 807 [aff 208 
N. Y. 554 mem, 101 NE 1097 mem]; 
Snyder v. Hylan, 105 Misc. 78, 1738 
NYS 366 [aff 188 App. Div. 995 mem, 
177 NYS 925 mem]. 

[a] Disposal of garbage.—A pub- 
lic emergency-having developed mak- 
ing it necessary that an immediate 
arrangement should.be made for the 
disposal of city garbage where delay 
in securing bids for a contract as the 
statute requires endangered the pub- 
lic health, a contract let without pub- 
lic bidding to cover the period of the 
emergency only is valid. Snyder vy. 
Hylan, 105 Mise. 78, 173 NYS 866 
[aff 188 App. Div. 995 mem, 177 NYS 
925 mem]. 

[b] Disposal of refuse.—Where a 
contract by the street cleaning de- 
partment of the city of New York, 
selling the privilege of appropriating 
the refuse at the city dumps for 


vate and public premises within its limits and to 
reasonable 
power is sometimes expressly granted,\and in such, 
case the limitations in the charter or statute must 
be observed,®® unless such limitations are super- 


compensation therefor.°? Such 


thirty-two weeks at a stated price 
per week, and containing provisions 
as to advertising and reletting the 
contract on abandonment, was aban- 
doned after one week’s payment, and 
unsuccessful attempts to relet the 
contract were made, the department 
was justified in making an agreement 
with another contraetor, without 
again inviting proposals, to dispose 
of the accumulating refuse, which 
was becoming a public menace. New 
York v. Palladino, 146 App. Div. 850, 
131 NYS 807 [aff 208 N. Y. 554 mem, 
101 NE 1097 mem]. 

94. Young v. Ashland, (Ky.) 125 
SW 7387 (contract for services of a 
physician). 

95. New Decatur v. Berry, 90 Ala. 
432, 7 S 888, 24 AmSR 827; Jacobs 
v. Elmira, 147 App. Div. 433, 132 
NYS 54. 

[a] City physician—Where the 
statute makes no provision creating - 
the office of city physician, a city 
cannot contract for the services of a 
physician as city physician for a defi- 
nite period of time. Jacobs v. El- 
mira, 147 App. Div. 4338, 132 NYS 54. 

{[b] Compensation of quarantine 
officer.—It has been held that a mu- 
nicipal corporation has no power to 
establish and enforce quarantine reg- 
ulations, such power not being ex- 
pressly granted or necessarily or 
fairly implied in or incident to the 
powers expressly granted, nor essen- 
tial—that is, indispensable, and not 
simply convenient—to the declared 
objects and purposes of the corpora- 
tion; and having no such power, it 
is not liable for the compensation of 
an officer employed to enforce quar- 
antine regulations against a neigh- 
boring town, in which an epidemic 
was prevailing. New Decatur v. 
ata 90 Ala. 439, 7 S 838, 24 AmSR 

96. See Eckert v. West Orange, 
90 N. J. L,. 545, 101 A 269 (recovery 
in quantum meruit denied where a 
contract without competitive bidding 
was made in violation of statute). 

97. Kelly v. Broadwell, 3 Nebr. 
(Unoff.) 617, 92 NW 643. 

[a] Power implied from express 
powers.—Under a statute providing 
that a city shall have power to drain 
any lands covered by stagnant water, 
and giving the city power to pre- 
scribe rules for the abatement of 
nuisances and the regulation of 
places where offensive matter is 
likely to accumulate, with power to 
make contracts relating to city con- 
cerns and to create a board of health, 
a city can contract for the removal 
of garbage from private and public 
premises within its limits, and pay 
a reasonable compensation therefor. 
Kelly v. Broadwell, 3 Nebr. (Unoff.) 
617, 92 NW 648. 

98. Detroit Reduction Co. v 
Blades, 143 Mich. 591, 107 NW 286. 

[a] Garbage removal.—Under the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2143-2146] 


seded by others contained in a statute subsequently 
enacted, in which case the later provisions control. 
It may contract for the removal of dead animals.1 
It may employ physicians and health officers to per- 
form duties necessary to the preservation of the 
It may contract to pay nurses and 
guards for persons detained at a smallpox camp 
or hospital during an epidemic,’ and also to pay 
for infected bedding and clothing.* 
contract to pay for care of the indigent sick and 
insane at a private hospital,> and may contract 
with a physician for the care and maintenance 
of the indigent sick;® but it has no authority to 
contract with a physician for furnishing medical 
attendance for the police or other officers of the 
city who are not indigent persons.’ 

[§ 2144] n. Stipulation for Liquidated Damages. 
A municipality may stipulate for liquidated dam- 


public health.’ 


ages.® 


[§ 2145] o. Surveys, Maps, and Abstracts. A 


Detroit city charter a contract for 
the destruction of garbage to be col- 
lected by the city may be made by 
the council without previously sub- 
mitting it to the commissioner of 
public works and obtaining an esti- 
mate from him. Detroit Reduction 
Co. v. Blades, 143 Mich. 591, 107 NW 
286. 

99. ‘Thomas Harrington’s Sons Co. 
v. Jersey City, 78 N. J. L. 610, 75 A 
943. 

[a] Public bidding.—A charter 
gives a city power to make contracts 
for garbage removal but requires 
that the contract shall be awarded 
“to that responsible bidder who of- 
fers the terms most advantageous to 
the city.” Subsequent legislation re- 
lating to garbage removal generally 
provides that municipal contracts 
awarded thereunder shall be given to 
“the lowest responsible bidder who 
shall give satisfactory bond for the 
faithful performance of the work.” 
Contracts awarded by the city subse- 
quent to the enactment of the general 
law are subject to the later provi- 
sion. Thomas Harrington’s Sons Co. 
v. Jersey City, 78 N. J. L. 610, 75 A 
ha 


_ Louisville v. Wible, 84 Ky. 
290, 1 SW 605, 8 KyL 361 (sustain- 
ing a contract giving the exclusive 
right to remove dead animals for five 
years). 

2. Harrison v. Baltimore, 1 Gill 
(Md.) 264 (to purify and disinfect 
vessels or premises from the infec- 
tion of contagious diseases); Hazen 
v. Strong, 2 Vt. 427 (to inoculate per- 
sons to prevent the spread of small- 
pox). 

3. Pierce v. North Utica, 200 Ill. 
A. 527; McPherson v. Nichols, 48 
Kan. 430, 29 P 679; Rae v. Flint, 51 
Mich. 526, 16 NW 887. 

4. McPherson y. Nichols, 48 Kan. 
430, 29 P 679. 

5. St. Louis Hospital Assoc. v. St. 
Louis, 15 Mo. 592; Tucker v. Virginia 
City, 4 Nev. 20. 

6. Tucker v. Gaile Pe City, supra; 
Thomas v. Mason, 39 . Va. 526, 20 
SE 580, 26 LRA 727. 

7. Tucker v. Virginia City, 4 Nev. 
20. 


8 Parr v. Greenbush, 42 Hun 232 
{rev on other grounds 112 N, Y. 246, 
19 NE 684]. See Brockway v. Utica, 
146 App. Div. 170, 130 NYS 1013 
(estoppel of contractor to deny power 
of city to deduct amounts stipulated 
for as liquidated damages, in case of 
breach of the contract). 


9. Corsicana v. Kerr, 75 Tex. 207, 
12 SW 982. 
10. Maurer ye Weatherby, 1 Cal. 


JAS 43,48.. + PP 10 
11. ‘Common Sounoll’ 1: 

Generally see supra §§ 236, 742 in 43 
Cadi: 

Power to bind successors see infra 


- . 
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It may also 


corporation. 
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city ordinance authorizing a map to be made op- 
erates to charge the city with the expense of neces- 
sary preliminary surveying, as well as the map 
making;° and a city council may contract for the 
supplying of comparative statements, maps, ab- 
stracts, ete., to aid it in equalizing the assessment 
roll and taxation of property.!° 

[§ 2146] D. Powers of Council or Other Govern- 
ing Body''—1. In General. Unless otherwise spe- 
cially provided by law1? and subject to such re- 
strictions and limitations as are imposed by stat- 
ute’? or law,1* the power to make municipal con- 
tracts resides in the council,'® a board of trustees,1é 
or like body,'* as the general governing body of the 
Where a statute provides for the 
transfer of such power to a board of commis- 
sioners, the power resides in the council until the 
election and qualification of its successors.18 Where 


the charter or statute places the power in other 


departments or 


Term or duration of contract see su- 

pra § 2127. 

1a. See cases infra notes 18--20. 

13. Con P. Curran Printing Co. v. 
St. Louis, 213 Mo. 22, 111 SW 812; 
Chamberlain v. Hoboken, 38. N. J. ish 
110; Peck v. Belknap, 130 N. Y..394; 
29 NE 977; MeSpedon vy. New York, 
15 HowPr 462 [aff 20 N. Y. Super. 
601, 20 HowPr 395]; Perry Water, 
ete., Co. v. Perry, 29 Okl. 593, 120 P 
582, 39 LRANS 72. 

{a] Employment contract.—Under 
the Civil Service Law a city council 
cannot direct the mayor to enter into 
a contract of employment with a 
person not eligible under the law, 
and a taxpayer may bring an action 
to restrain the payment of the salary 
of such an employee out of the funds 
of the city. Peck v. Belknap, 130 N. 
Y: 394, 29°NH’ 977, 

[b] Printing. — (1) When the 


amount and rate of municipal print- 


ing is prescribed by law, the council 
may not transcend the _ statutory 
limits. Chamberlain v. Hoboken, 38 


Nees. 11 02 C2)" (Onderva charter 
providing that the city council 
should have the _ entire control, 


without referring the subject to any 
executive department, of the, ordi- 
nary daily printing of the city such 
as a printing of its minutes, ordi- 
nances, resolutions, reports of com- 
mittees, etc., a contract to print and 
bind fifteen hundred copies of the 
city charter was not within the 
power of the city council to make 
without such reference. McSpedon 
v. New York, 15 HowPr 462 [aff 20 
N, Y. Super. 601, 20 HowPr 395). 
(3) The mayor cannot refuse to ap- 
prove the contractor’s bond nor can 
the comptroller withdraw his coun- 
ter-signature on the contract on the 
ground that the amount of the con- 
tract exceeded the appropriation 
therefor where from the evidence 
it appears that such was not the 


case. Con P. Curran Printing Co. 
v. St. Louis, 2138 Mo. 22, 111. SW 
812. 

[c] Purchase of personalty.—Un- 


der a statute so providing, the power 
of the common council in the pur- 
chase of personalty is limited to pur- 
chases within a fixed sum, any pur- 
chase over that limit requiring a ma- 
jority vote of the electors. Perry 
Water, etc., Co. v. Perry, 29 Okl. 593, 
120 P 582, 39 LRANS 72. 


14. See cases infra this note. 
[a] Discharge of debt.—The city 
council has no right to discharge 


without payment a debt which may 
be held against parties who are 
solvent and responsible, where no 
controversy exists in regard to the 
validity and binding effect of the in- 
debtedness. Ludlow Valve Mfg. Co. 
v. Chicago, 181 Ill. A, 388. 

[b] Gift.—The city council, act- 
ing as trustees for the city, cannot 


officers to make contracts gener- 


enter into a contract to furnish a 
school with water for fifty years for 
five dollars, such a contract being in 
reality a donation of the water. 
Eastern Illinois State Normal School 
v. Charleston, 193 Ill. A. 600 [aff 271 
Ill, 602, 111 NE 5738, LRA1916D 


gg tye 

Monopoly.—A city council 
may not impose terms and conditions 
in its contracts tending to monopoly. 
Atlanta v. Stein, 111 Ga. 789, 36 SE 
932, 51 LRA 3385; Peeples v. Byrd, 
98 Ga. 688, 25 SE 677; Holden v. 
Alton, 179 Ill, 318, 53 NE 556; Pater- 
son Chronicle Co. v. Paterson, 66 N. 
J. Ls. 129, 48 A 589, 

[da] Refund of license money.— 
The city council has no right to agree 
to the refund of jitney license money 
on certain contingencies. Bittick v. 
PA Paso, (Tex: 'Civ. A.) 247° SiW 

15. Ala.—Coleman v. Hartford, 
157 Ala. 550, 47 S 594; Hall v. Cock- 
rell, 28 Ala. 507. ‘ 

Colo.—Denver vy, Webber, 15 Colo. 
A. 511, 63 P 804. 
aie v. Du Quoin, 173 Ill. A. 

Mee -—Obst v. Louisville, 6 Ky. Op. 

La.—Seibrecht v. New Orleans, 12 
La. Ann. 496. 

Nebr.—Scott v. Lincoln, 104 Nebr. 
546, 178 NW 203. 

N. J.—Ryan v. Paterson, 66 N. J. 
L. 533, 49 A 587; Outwater v. Carl- 
stadt, a N. J. L. 510, 49 A 533. 

N. Y.—Peo. v. Green, 64 N. Y. 499 
[rev 6 Hun 11]; Jones vy. New York, 
30 N. Y. Super. 209. 

Pa.—Kindling Mach. Co. v. York 
City, 54 Pa. Super. 318; Summerhill 
Borough y. Cambria County Water 


Supply Co., 48 Pa. Super. 80. 
Philippine.—-Acuna v. Iloilo, 2 
Philippine 217. 
Wis.—Milwaukee v. Raulf, 164 


Wis. 172, 159 NW 819. 

Ont.—Gibson y. Ottawa, 42. U. Cc. 
Q. B. 172 

[a] Maps.—Under the Boreueh 
Act authorizing the council to cause 
an assessor’s map of the borough to 
be made, showing the location and 
width of each street and of each indi- 
vidual lot of land, and cause the 
same to be numbered thereon, the 
fact that an imperfect map, covering 
but part of the borough, was already 
in existence, did not prevent the 
eouncil from causing a map to be 
made under the act. Outwater v. 
Carlstadt, 66 N. J. L. 510, 49° A 
533 


16. Highlands v. Michie, 107 SW 
216, 32 KyL 761; Matter of Kenmore, 
59 Misc. 388, 110 NYS 1008. 

17. Washington Market Co. v. 
District of Columbia, 6 App. (D. C.) 
34 [aff 172 U. S. 361, 19 SCt 218, 43 
L. ed. 478]. > 

18. Wells v. Atlanta, 43 Ga, 67. 
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ally,’® or a particular class of gontracts,*° the com- 
mon council is without power to act. 
statute establishes a division of authority between 
the common council and some other board or officer 
in the exercise of a particular municipal function, 
the council has power to contract on matters within 
the scope of its designated authority.*t But where 
the authority of the council is so limited, contrac- 
tors may not plead ignorance thereof,’* nor may 
they rely on an ordinance in contravention of char- 


ter or statute.?? 


[§ 2147] 2. Mode of Exercising Powers.** 
making or authorizing contracts the council must 
act regularly as a board and at a legal meeting, 
and the members individually have no power to 
If the mode of exercising 
the power is restricted to certain methods, ,the 
power must be exercised in the prescribed method.?® 


bind the municipality.?® 


See cases infra this note. 

[a] In Massachusetts, under St. 
(1885) c 266 § 12, providing that nei- 
ther the city council of Boston, nor 
either branch thereof, ‘‘shall directly 
or indirectly take part in the employ- 
ment of labor, the making of con- 
tracts, the purchase of materials or 
supplies, the construction, alteration, 
or repair of any public works, build- 
ings, or other property, or the care, 
eustody, and management of the 
same,” it was held that the language 
was broad enough to forbid the city 
council to make contracts of any 
kind; including one for the purchase 
of a pareel of land, and it was not 
limited by the provision of § 6, giv- 
ings: the subordinate officers and 
boards of the city power to ‘‘make 
all necessary contracts for the em- 
ployment of labor, the supply of ‘ma- 
terials, and the construction, altera- 
tion, and repair of all public works 
and buildings.’ Brackett v. Boston, 
157 Mass. 177, 31 NE 801. 

[b]:. In Pennsylvania, under the 
statute of June 1, 1885, known as the 
Bullitt Act, the power to approve 
contracts and sureties for their per- 
formance is taken from the city 
council and placed with heads of the 
city departments. Com. v. Walton, 
15 Pa. Dist. 585, 38 Pa. Co. 84. 

20. Francis v. Troy, 74 N. Y. 338 
{rev 10 Hun 515]; Kernitz v. Long 
Island City, 50 Hun 428, 3 NYS 
144. 

[a] Advertising.—Where, in a city 
charter, special provision different 
from the ordinary course in city 
advertising is made for a particular 
class of advertisements, da par- 
ticular officer is designated to cause 
them to be published, and the ex- 
pense is provided for, such advertise- 
ments are withdrawn from the gen- 
eral power of the common council, 
and the latter cannot incur expense 


19. 


for their publication. Francis v. 
Troy, 74. N.Y. 338° \Lreverd0.: Bun 
515] 


2 Denver v. Hubbard, 17 Colo. A. 

346, 68 P 993. 
' [a] DLighting.—Under Denver City 
Charter art 2 § 26 subd 8, empower- 
ing the council to provide for light- 
ing the streets, and art 3 § 35 (Sess. 
L. [18938] p 167), vesting the exclu- 
sive control of the erection of poles, 
stringing of wires, etc., in the board 
of public works, a contract by the 
council for furnishing street lights is 
not invalid on the ground that the 
power to contract for public lighting 
is vested in the board of public 
works, since the board is only em- 
powered to supervise the erection of 
the poles and wires. Denver v. Hub- 
bard, 17 Colo. A. 346, 68 P 993. 

22. See infra § 2151. 

23. Goddard vy. Lowell, 179 Mass. 
496, 61 NE 538; Defiance v. Defiance, 
23 Oh. Cir. Ct. 96; State v. Tacoma, 
97 Wash, 190, 166 P 66. 
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Where the | ers.?? 


it may exercise 


contract.3+ 
In 


mittees or other 


[a] Payment of municipal bonds. 
+The law providing that bonds is- 
sued for payment of local municipal 
improvements shall be payable only 
out of the local improvement fund, 
and that there shall be no claim 
thereon against the city, but that in 
case of nonpayment the only remedy. 
of the holder shall be by enforcement 
of the assessments, the city, not- 
withstanding any ordinance to that 
effect, cannot be required to pay them 
out of any other fund, and itself en- 
force the assessments. State v. Ta* 
coma, 97 Wash. 190, 166 P 66. 

[b] Parties to contract.—Under 
St. (1896) ¢ 415, providing for a de- 
partment of supplies under supervi- 
sion of a chief, and directing that 
neither the council nor either branch 
thereof shall take part in the mak- 
ing of contracts, an ordinance di- 
recting with whom a contract for 
printing shall be made is -invalid. 
Goddard v. Lowell, 179 Mass. 496, 61 
NE 53. 

24. MWfode of action of common 
council in general see supra §§ 766° 
et seq, 811 et seq in 43 C. J. 

25. Highlands v. Michie, 107 SW 
216, 32 KyL ‘761; Butler v. Charles- 
town, 7 Gray (Mass.) 12; Dey v. 
Jersey City, 19 N. J. Eq. 412; Birkett 
v.. Athens, (Tenn. .Ch;, A.) 59 «Siw 


* Ark.—Mena v. Tomlinson, 118 
Ark. 166, 175 SW 1187. 

Mo.—State v. Dierkes, 214 Mo. 592, 
113 SW 1081; State v. Dierkes, 214 
Mo. 578, 113 SW 1077. 

Wis.—State v. Oconto Electric Co., 
165 Wis. 467, 161 NW 789. 

Man.—Manning v. Winnipeg, 21 
Man. 208. 

Ont.—Mackay v. Toronto, 39 Ont. 
L, 34, 11 OntWN 440 [app dism -43 
Ont. L. 17, 14 OntWN 155, 48 DomLR 
263 (app dism 48 DomLR 151, [1919] 
38 WestWkly 253)]. 


[a] Meetings of council.—(1) A 
contract can be made by the city 
council at an -adjourned meeting, 


Mena v. Tomlinson, 118 Ark. 166, 175 
Sw 1187. (2) A contract can be 
made by the city council at a special 
meeting properly called for that pur- 
pose. State v. Oconto Electric Co., 
165 Wis. 467, 161 NW 789. 

[b] Ordinance.—Under the char- 
ter the only legal method for making 
a contract is by ordinance providing 
for the work and providing for the 


execution of the contract. State 
v. Dierkes, 214 Mo. 578, 113 SW 
1077. 

[c] By-law is necessary: (1) For 


the employment of counsel for an 
investigation. Manning vy. Winnipeg, 
21 Man, 203. (2) For the employ- 
ment of an accountant. Mackay vy. 
Toronto, 39 Ont. L. 34, 11 OntWN 440 
[app dism 43 Ont. L. 117, 14 OntWN 


155, 43 DomLR 263 (app dism 48 
OER wi 151, [1919] 8 WestWkly 


[§ 2149] 4. Delegation of Powers. 
general rule*? the power of a council to contract 
in matters of official discretion must be exercised 
by the council itself ;** and cannot be delegated to 
a member or committee thereof.* But purely min- 
isterial functions may be devolved by it on its com- 


[§§ 2146-2149 


[§ 2148] 38. Surrender or Curtailment of Pow- 
Under the general rule?® the council may 
not by contract renounce its legislative power ;?° but 


its discretion, in advance of in- 


curring liability, by the fixing of certain conditions 
precedent upon the performance of which a con- 
tract shall ensue.*° 
tract curtailed in any way by the mere fact that 
it has already been exercised and obligations have 
been assumed which would be breached by a second 


Nor is a city’s power to con- 


Following the 


officers and agents,** as, for exam- 


27. Cross references: 

Contract to pay claim against city 

to assignee see infra XX 
Power to compromise claims against 

city see infra XX. 

28. See supra § 213 in 43 C. J. 

29. Illinois Cent. Hospital for In- 
Sane v. Jacksonville, 61 Ill. A, 199; 
Ottumwa R., etc., Co. v.. Ottumwa, 
(lowa) 178 NW 905; New. York v. 
Britton, 12 AbbPr (N. Y.) 367 note; 


Britton v. New York, 21 HowPr 
CNY Ye) c25d) P 
[a] Water rate—A city may not 


bind itself by contract to furnish 
from its plant water at a fixed annual 
rate for a term of years. Illinois 
Cent. Hospital for Insane v. Jackson- 
ville, 61 Ill. A. 199. 

30. Municipal Signal Co. v. Hol- 
yoke, 168 Mass. 44, 46 NE 397. 

[a] - Conditional on appropriation. 
—Where a city council through its 
committee duly authorized voted to 
award a contract to plaintiff, pro- 
vided the city council later voted 
money to carry it out, and the money 
was not furnished, no contract was 
created by the vote. Municipal Sig- 
nal Co. vy. Holyoke, 168 Mass. 44, 46 
NE 397. 


aan Voelcker v. Schnell, 166 NYS 
[al Power to lease.—The common 


council of a city does not exhaust its 
power to lease city offices by holding 
over in occupancy of offices deemed 
by it unsuitable, thus binding the 
eity for another year. Voelcker vy. 
Schnell, 166. NYS 420. 

32. See supra §§ 238, 239 in 43 C. J. 

33. Seibrecht v. New Orleans, 12 
La. Ann. 496; Jewell Belting Co. v. 
Bertha, 91 Minn. 9, 97 NW 424. 

[a] Purchase by city clerk.— 
Where a city clerk purchases carpet- 
ing for court rooms without any au- 
thorization from the city council, the 
eity is not liable therefor. Seibrecht 
v. New Orleans, 12 La. Ann. 496. 

34. Jewell Belting Co. v. Bertha, 
91 Minn. 9, 97 NW 424; Lauenstein 
v. Fond du Lac, 28 Wis. 336. 

[a] Board of  commissioners.— 
The board of education and common 
council cannot delegate the power of 
purchasing a schoolhouse site to a 
board of commissioners of the city, 
without an express grant from the 
legislature of authority to do so. 
i nuonste v. Fond du Lae, 28 Wis. 

35. Cal.—Neal Pub: Co. v. Rol 
169 Cal. 190, 146 P 659. ag 

Minn.—Minneapolis vy. Republic 
Creosoting Co., 161 Minn. 178, 201 
NW 414. | 

N. Y.—Peo. v, Green, 64 N. Y. 499. 

Oh.—McCormick v. Niles, 81 Oh. 
St. 246, 90 NE 803, 27 LRANS 1117. 

Wash.—Woldenberg v. Sampson, 
55 Wash. 152, 155, 104 P 184 [cit 
oye). ae 

ommittees general see infr 
2164, 2165. ee gS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


(Ure Se 


§§ rete?) 


ple, in the execution by the comptroller of a lease 
ordered by the common council,** or in the determi- 
nation of the time for delivery of articles pur- 
A delegation of purely min- 
isterial functions will not operate, 
deprive the council of its power to exercise its 
discretion at some later time in modification of its 
earlier judgment and to require its officers to con- 
form thereto in the execution of its instructions.%® 

[§ 2150] 5. Judicial Supervision. 
the general rule*® the courts may not substitute 
their own judgment of policy or propriety for the 
contracting discretion of the council;*® but they 
may interpose and declare void a contract which 
is ultra vires, fraudulent, or clearly unreasonable,*! 
or restrain the city from entering into such con- 
tracts,*2 or prevent the council from exercising 
municipal functions imposed by law on other boards 


chased by the city.” 


36. Peo. v. Green, 64 N. Y. 499. 

37. Minneapolis v. Republic Creo- 
poling Co., 161 Minn. 178, 201 NW 
4 


[a] Paving blocks.——A _ contract 
for the sale and delivery of paving 
blocks entered into between the city 
council and the contractor calling 
for the delivery of the blocks as or- 
dered by the city engineer is a bind- 
ing contract upon the city and the 
contractor, even though the city en- 
gineer had no authority himself to 
make the contract. Minneapolis v. 


Republic Creosoting Co., 161 Minn. 
178, 201 NW 414. 
38. Neal Pub. Co. v. Rolph, 169 


Cal. 190, 146 P 659. 

[a] Hours of labor—aA resolution 
of the council directing heads of de- 
partments to have their printing 
done only at establishments which 
observe certain rules as to maximum 
hours of labor and minimum wages 
does not restrict in any way the 
power of the council itself to make a 
contract independently of these di- 
rections, nor will the awarding of a 
contract to a firm which does not ob- 
serve such rules justify the refusal 
of the mayor to approve such con- 
tract, such approval being merely a 
ministerial act which the mayor can- 
not refuse in his discretion to per- 
form. Neal Pub. Co. v. Rolph, 169 
Cal. 190, 146 P 659. 

39. See supra § 311 et seq in 43 


jis 

40. U. S—Fidelity Trust, etc., Co. 
v. Fowler Water Co, 113 Fed. 560. 

Ga.—McMaster v. Waynesboro, 122 
Ga. 231, 50 SE 122; Atlanta v. Halli- 
day, 96 Ga. 546, 23 SE 509; Danielly 
v.. Cabaniss, 52 Ga, 211; Wells v. 
Atlanta, 43 Ga. 67. 

Ind.—Leeds y. Richmond, 102 Ind, 
Soe LANE 71. 

La.—Conery v. New Orleans Water- 
Works Co., 41 La. Ann. 910, 7S 8. 

Mich.—Detroit v. Hosmer, 79 Mich. 
384, 44 NW 622. 

Minn.—Reed v. Anoka, 85 Minn. 
294, 88 NW 981. 

N. J.—Ryan vy. Paterson, 66 N. J. L. 
533; 49 A 587; Oakley.-v. Atlantic 
City, 63 N. J. Tee 127, 44 A 651. 

N.. Y.—Admiral Realty Co. v. New 
York, 206 N. Y, 110, 99 NE 241, Ann 
Cas1914A 1054. 

Pa.—Wade vy. Oakmont Borough, 
165 Pa. 479, 30 A 959. 

Ont.—Rogers v. Toronto, 33 Ont. 
L. 89, 7 OntWN 600, 21 DomLR 475. 


41. U. S.—Citizens’ Sav.,. etc., As- 
soc. v. Topeka, 20 Wall. 655, 920%. 
ed. 455. 

Ind.—Seward v. Liberty, 142 Ind. 


551, 42 NE 39. 

Or.—Avery v. Job, 25 Or. 512, 36 
P23: 

Porto Rico.—San Juan Light, ete., 
Go; vi San Juan; 1 Porto:Rico Fed. 
168. 

Wis.—Le Feber v. West Allis, 119 


Wis. 608, 97 NW 203, 100 AmSR 917, 
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however, to 


Pursuant to 


[a] Fraud. — (1) A complaint 
which merely alleges that the town 
is to pay three times as much for 
the gas used by it as individuals pay 
for gas used by them does not show 
that the contract is fraudulent. 
Seward v. Liberty, 142 Ind. 551, 42 
NE 39. (2) Fraud in the letting of 
insufficiently alleged. 
San Juan Light, ete., Co. v. San Juan, 
1 Porto Rico Fed. 168. 

42. Lathrop v. Carbondale, 6 Lack 
Jur (Pa.) 343 (publication in paper 
having no subscription list and which 
was a mere advertising medium). 

43. Francis v. Troy, 74 N. Y. 338 
[rev 10 Hun 515]. 

44. Selig v. Philadelphia, 232 Pa. 
309, 81 A 308. See generally Injunc- 
tions § 419 et seq. 

[a] Duplicate assessments.—W here 
by statute the legislature has trans- 
ferred the power to make assess- 
ments from the city council to the 
county court the council has no 
power to pay out money for making a 
duplicate assessment. Selig v. Phila- 
delphia, 232 Pa. 309, 81 A 308. 

45. See supra § 199 in 43 °C. J.; 
and § 2130. 

Notice of nature and extent of au- 
thority of particular officers and de- 
partments see infra § 2167. 

46. Johnson vy. Indianapolis, 16 
Ind. 227. i 

47. Moore v. New York, 73 N. Y. 
238, 29 AmR 134. 

48. Powers of departments and 
boards generally see supra §§ 1250— 
1612 passim in 43 C. J. 

49. D. C.—Ballard Pavement Co. 
v. Mandel, 9 D. C. 351 [app dism 100 
U.S, 147, 25, Lied. 591,154 Uy S651) 
14 SCt 1189; 25 -L. ed. 8027. 

N, H.—Pollard Auto Co. v. Nashua, 
80 N. H. 288, 116 A136. 


N. J.—United New Jersey R., etc., 
Co. v. National Docks, etc., Connect- 
ings Bu) Coy 7bisi Naw se 523," 3814. 
981. 


N. Y.—New York v. Paoli, 202 N. 
Y. 18, 94 NE 1077; Vermeule v. Corn- 
ing, 186 App. Div. 206, 174 NYS 220 
[aff 280 N. Y. 585 mem, 130 NE 903 
mem]. 

Oh.—State v. Leimann, 97 Oh, St. 
334, 120 NE 174. 

[a] Picking over refuse.—A con- 
tract by the street cleaning depart- 
ment of New York City, selling the 
privilege of picking over refuse at 
the city dumps, is a valid exercise of 
power. New York vy. Paoli, 202 N. Y. 
18, 94 NE 1077. 

50. Ballard Pavement Co. v. Man- 
del, 9 D. C. 351 [app dism 100. U. S. 
147, 25. Tk ed. -591,, bo44U,y8.. 65d," 14 
Sct 1189, 25 L. ed. 802]; Pollard 
Auto Co. v. Nashua, 80 N. H. 238, 116 
A 136; Simson vy. Parker, 190 N. Y. 
19, 82 NE 732; Ft. Hdward v.. Fish, 
156 N. Y. 363, 50 NE 973; Coykendall 


vy. Harrison, 150 App. Div. 46, 134 
NYS 446 [aff 206 N. Y. 657 mem, 99 
NE 1105 mem]; Peo. v. Metz, 115 
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and officers,** or from paying out money on a con- 
tract which it had no power to make.‘4 

[§ 2151] 6. Notice of Limitation of Power. 
accordance with rules already stated*® a person en- 
tering into a contract with a municipal council is 
bound to take notice of the powers of the council, 
as conferred by the charter, and to inform himself 
whether the requisite preliminaries have been per- 
formed,?® but he need not go behind the proceed- 
ings of the couneil.47 

19 2152] E. Powers of Particular Officers, Boards, 
and Departments**—l. Boards and Departments. 
Where the special authority to contract, given to 
a board or department, is ministerial in its nature, 
its power to contract is limited to the contracts 
specifically authorized,*® and a contract beyond this 
authority is null and void.®° 
power is granted to the board or department to 


In 


But’ where general 


App. Div. 269, 100 NYS 913; Wood- 
side Water Co. v. Long Island City, 
23 App. Div. 78, 48 NYS 686 [aff 159 
N. Y. 558 mem, 54 NE 1095 mem]; 
Miller v. New York, 3 Hun (N. Y.) 35, 
5 Thomps. & C. 219; Ampt v. Cincin- 
nati, 8 OhS&CP 624, 6 OhNP 208. 

[a] Thus the “board of water 
commissioners is a subsidiary body 
having only such powers as the law 
creating it prescribes. It is given 
power to do some things without the 
assent of the common council and in 
spite of the disapproval of the com- 
mon council. It can provide for and 
pay the ordinary running expenses, 
and without dictation or interference 
it can lay mains in whatever street 
and to whatever extent it sees fit. 
It can also institute necessary con- 
demnation proceedings, or if it de- 
sires it can certify to the common 
council the necessity therefor and 
permit such body to carry on such 
proceedings. The fact that it is 
given in some respects untrammeled 
power indicates that in other matters 
the general scheme of submission for 
approval to the common _ council 
Should be carried out.’ Coykendall 
v. Harrison, 150 App. Div. 46, 51, 134 
NYS 446 [aff 206 N. Y. 657 mem, 99 
NE 1105 mem]. 

[b] Extraordinary expenses. — A 
board of water commissioners, hav- 
ing power under the statute to make 
contracts necessary for the mainte- 
nance of the waterworks system in- 
dependently of the city council, can- 
not under this power make a contract 
for the furnishing of additional fil- 
ters, the same not being an ordinary 
maintenance expense. Coykendall v. 
Harrison, 150 App. Div. 46, 134 NYS 
446 [aff 206 N. Y. 657 mem, 99 NE 
1105 mem]. 

{c] Tllegal sale of bonds.—Where 
the statute authorizing the issue of 
bonds by a board of water commis- 
sioners provides that such bonds 
shall not be disposed of at less than 
the par value thereof, the contract 
by such commissioners to sell fifty 
thousand dollars worth of the bonds 
with accrued interest amounting to 
four hundred and forty-four dollars 
for fifty thdusand dollars in cash is 
void. Ft. Edward v. Fish, 156 N. Y. 
363, 50 NE 973. 

[d] Purchase without appropria- 
tion.— Under a statute limiting ex- 
penditures of a police commission to 
the amount appropriated by the city, 
the city was not liable for an auto- 
mobile purchased by the police com- 
mission for which-the city had made 
no appropriation and for which no 
appropriation was thereafter made, 
although appropriations for the year 
had not been made, and all depart- 
ments were run on the expectation 
that appropriations would be made 
for the expenditures, the city coun- 
cil’s determination as to whether 
such expense was necessary being 


82 [44.0.5.] 


effect a given purpose, or accomplish a certain re- 
sult, it has implied power to use its official dis- 
cretion in the making of contracts,°4 and to enter 
into such as in its judgment are necessary to attain 
such purpose or result,°? subject, however, to con- 
stitutional or statutory limitations and require- 
ments,°* unless they are held not to be applicable 
to the contract ;°* and, under the general rule,°° the 
courts will not interfere in its work unless there 
is obvious fraud or collusion in the operations or 
an inexcusable transgression of the limit of its pow- 
Where the whole power and discretion in 


ers.56 


final. Pollard Auto Co. v. Nashua, 
80 N. H. 233, 116 A 136. 

[e] Sale of surplus water.—A 
board of public works is authorized 
to sell water from a city waterworks 
to a resident outside the city upon 
certain conditions, one of which _ is 
that the board shall not sell or per- 
mit the use of water if thereby the 
supply for the city or its inhabitants 
shall be insufficient. A contract with 
a nonresident to supply, him with 
water for a long period of years and 
expressly agreeing to pay damages in 
case of its failure to supply- the 
water but without conditioning its 
obligation upon the sufficiency of the 
supply for the city and its inhabi- 
tants, as required by statute, is void. 
Simson vy. Parker, 190 N. Y. 19, 82 
NE 732. 

{[f]1 Water supply.—N. Y. L. 
(1890) e@ 566 § 81, aS amended by 
L. (1892) c¢ 617, authorizing water 
commissioners to contract for the 
furnishing of water to the city for 
public purposes, does not authorize 
a contract for the furnishing of 
water directly to the inhabitants 
through the private pipes of the 
company. Woodside Water Co, v. 
Long Island City, 238 App. Div. 78, 
48 NYS 686 [aff 159 N. Y. 558 mem, 
54 NE 1095 mem]. : 

[g] In Greater New York the 
building code, enacted under Greater 
New York Charter (L. [1901] c 466) 
§ 470, providing that in case of 
danger arising from the falling of 
any building the department of 
buildings shall cause the necessary 
work to be done to render the same 
temporarily safe, and may employ 
laborers necessary to perform the 
work, does not give to the depart- 
ment the power to make a contract 
for the storage of materials taken 
from an owner’s collapsed building 
or to employ watchmen to protect 


such materials, Peo. v. Metz, 115 
App. Div. 269, 100 NYS 913. 
51. Cal.—Miller v. Boyle, 43 Cal. 


A. 39, 184 P 421. 

N. H.—McShane v. Dover, 80 N. H. 
374, 117 A 526. 

N. Y.—Nelson v. New York, 63 N. 
Y. 535 [rev 5 Hun 190]. 

Oh.—Ampt v. Cincinnati, 8 OhS& 
CP 624, 6 OhNP 208. 

Okl.—Tulsa v. Oklahoma Natural 
Gas Co., 109 Okl. 48, 234 P 588. 

[a] Sufficiency of plans.—Under 
Rev. St. § 2485 par 7, authorizing the 
construction of new waterworks in 
Cincinnati, and providing that the 
“commissioners shall, before entering 
into any contract, cause plans and 
specifications, detailed drawings and 
forms of bids to be prepared,” the 
commissioners are the judges of the 
sufficiency of such plans. Ampt v. 
neh 8 OhS&CP 624, 6 OhNP 

52. Ark.—Fitzgerald v. Walker, 55 
Ark. 148, 17 SW 702. 

Minn.—American Electric Co. v. 


Beason: 102 Minn. 329, 113 NW 
N. H.—McShane v. Dover, 80 N. H. 
374, 117 A 526. 


N., ¥.—Drew v. White Plains, 157 
App. Div. 394, 142 NYS 577. 

Oh.—Meily v. Columbus, 6 Oh. Cir. 
Ct, N.S. 398, 27.Oh. Cir. Ct: 822. 
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the making of 


Pa.—Behm y. Reading, 21 Pa. Co. 
[a] Expenses of inspection.—A 
city board of water commissioners 
has power to bind the city for the 
price of meals furnished to the mem- 
bers of the board, their superintend- 
ent and secretary, and the president 
of the board of health, during the an- 
nual inspection of the water supply 
of the city. Behm v. Reading, 21 Pa. 
Co. 545. 

[b] Interest—The power of city 
boards of improvement to bind their 
districts for the payment of interest 
on a debt legally contracted is im- 
plied from the powers expressly con- 
ferred on the boards by the statute 
which provides that such boards 
shall have control of improvements 
in their districts, may make all con- 
tracts in reference thereto, borrow 
money at interest, and pledge all un- 
collected assessments for the pay- 
ment thereof. Fitzgerald v. Walker, 
55 Ark. 148, 17 SW. 702. 

[c] Necessaries to quarantined 
family.—Under a statute authorizing 
the board of health to provide for all 
persons confined in a quarantined 
house and directing that the expenses 
so incurred when properly certified 
by the president and clerk of the 
board of health shall be paid by the 
person or persons quarantined when 
able, and when not by the city, an 
oral contract with the board of 
health, for necessaries furnished to a 
family during quarantine, is binding 
on the city, it appearing that the ac- 
count had been certified by the presi- 
dent and clerk of the board of health 
and that the quarantined family was 
not able to pay. Meily v. Columbus, 
27 Oh. Cir. Ct. 822. 

[d] Water supply.—A board of 
water commissioners expressly 
granted power to make contracts for 
supplying a village with water may 
contract with an individual for sup- 
plying the balance of water needed 
after it has acquired a municipal 
plant and has found it to be inade- 
quate. Drew v. White Plains, 157 
Apv. Div. 394, 142 NYS 577, 

53. Schwartz v. Chicago, 221 Ill. 
A, 328; Fiske v. Worcester, 219 
Mass. 428, 106 NE 1025; James She- 
wan & Sons, Inc. v. Mills, 211 App. 
Div. 687, 208 NYS 381; Pierce v. 
Union Free School Dist. No. 12, 125 
Misc. 589, 211 NYS 788; W. S. Nott 
i v. Sawyer, 35 N. D. 587, 161 NW 

[a] Competitive bidding.—Under 
Greater New York Charter § 419, 
discretionary power of the board of 
aldermen to dispense with public 
letting of contracts to repair ‘munici- 
pal ferryboats must be exercised in 
the case of each boat to be repaired, 
and cannot be delegated or exercised 
in advance by a resolution authoriz- 
ing the commissioner of plants and 
structures to dispense therewith as 
to all ferryboats. James Shewan & 
Sons, Inc. v. Mills, 211 App. Div. 687, 
208 NYS 381. 

{b] Submission to voters.—A limi- 
tation upon the power of village 
trustees to make certain expendi- 
tures, requiring as a condition prece- 
dent to the exercise of such power 
that a petition be filed signed by five 


i 


[§ 2152 


certain contracts is vested in a 


board or department, no action of the common 
council is required,®’ and where such board or de- 
partment is regarded in the statute as an inde- 
pendent municipal entity, the board is itself lable 
on the contract in the first instance.*® 

Validity and construction of statutory grant of 
power. The upholding of the validity of a contract 
as having been made in the exercise of a power 
granted by statute to the board executing it as- 
sumes the constitutionality of the statute granting 
the power, so that if such statute is found to be 


eighths of the citizen owners of the 
taxable property, did not render an 
expenditure illegal where at _ the 
time the resolution authorizing it 
was passed no such petition had been 
filed, provided one is on file before 
the warrants are issued. W. S. Nott 
Co. v. Sawyer, 35 N. D. 587, 161 NW 
202. 

54. Burns v. New York, 213 N. Y. 
516, 108 NE 77, AnnCas1916C 1093 
[rev 158 App. Div. 729, 143 NYS 952, 
and motion to amend _ remittitur 
granted 214 N. Y. 658 mem, 108 NE 
1090 mem]; Drew v. White Plains, 
157 App. Div. 394, 142 NYS 577; 
Burke v. Cleveland, 6 OhNPNS 225. 

{a] Duration of contract.—A limi- 
tation contained in the General Vil- 
lage Law on the power to make con- 
tracts for one year is not applicable 
to the board of water commission- 
ers created under a special act not 
limiting its power in this way, and 
the limitation in the special act re- 
quiring one-year contracts by its 
terms applies only to services and 
the furnishing of supplies and not to 
a contract to supply water. Drew v. 
White Plains, 157 App. Div. 394, 142 
NYS 577. : 

[b] Lease renewals.—Ordinances 
and statutes limiting the period for 
which the city may lease property, 
not being retroactive, do not affect 
renewals under a prior valid lease by 
the city of New York for twenty-one 
years, with covenant for renewals in 
perpetuity. Burns v. New York, 213 
N. Y. 516, 108 NE 77, AnnCas1916C 
1093 [rev 158 App. Div. 729, 143 NYS 
952, and motion to amend remittitur 
granted 214 N. Y, 658 mem, 108 NE 
1090 mem], 

[ec] Modifications of contract.— 
The statutory limitation on the au- 
thority of the board of public service 
to make contracts involving more 
than five hundred dollars without the 
action of the city council has refer- 
ence to original contracts, and does 
not affect the power of the board to 
make such modifications as it deems 
necessary in contracts already prop- 
erly entered into by council; and 
where a contract for the construc- 
tion of a sewer has been entered into 
in due form by the city council, the 
board of public service has power 
to enter into a subsidiary agréement 
with the contractor to meet exigen- 
cies subsequently arising. Burke vy. 
Cleveland, 6 OhNPNS 225. 

ne See supra § 811 et seq in 43 


56. McShane v. Dover, 80 N. H. 
374, 117 A 526; Kraft v. Weehawken 
Tp. Bd. of Education, 67 N. J. L. 512, 
51 A 483; Coward v. Bayonne, 67 N. 
J. L. 470, 51 A 490. 

57. Nelson v. New York, 63 N. Y. 
535 [rev 5 Hun 190]. 

58. Swift v. New York, 83 N. Y. 
528 [rev 17 Hun 518]. 

[a] Police department.—Where by 
statute the police department of the 
city of New York is intrusted with 
the payment of its own expenditures 
through its own treasurer, an action 
will not lie in the first instance 
against the municipality for an in- 
debtedness incurred by the police 
department. Swift v. New York, 83 
N. Y. 528 [rev 17 Hun 518]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2152-2155} 


unconstitutional it follows that the contract made 
in exercise of the power granted thereunder is in- 
valid.6® Whether the power to make a certain 
class of contracts is granted by statute sometimes 
depends on the construction of the statute, the rule 
being that, where more than one section of the 
law is involved, they should be read together in 
determining the issue.*° 

Ratification. In this, as in other matters, how- 
ever, ratifications of unauthorized contracts by a 
board or department validate the same.®t 

[§ 2153] 2. Officers*’—a. In General. Any officer 
assuming to bind the municipality by contract must 
possess express authority for his power thus to 
represent the corporation in a contractual relation,®* 
and a contract made without authority will not 
bind the municipality,®°* unless, later, the officer 
receives such express authority and then ratifies 
the econtract,®> or unless the unauthorized contract 
is ratified by some other board or officer having au- 
thority to make it,®® or unless, as often happens in 
the ease of contracts. made without authority in 
time of emergency, the subsequent conduct of the 


city authorities is held to constitute a ratification.® 
59. Findlay v. Pendleton, 62 Oh. | 1209; 
St. 80, 56 NE 649. 


60. American Fire Alarm Co. v.| Lowell, 


MUNICIPAL CORPORATIONS 


Oesting v. New Bedford, 210 
Mass. 396, 96 NE 1095; Bartlett y. | 248 
201 Mass. 


[44 C.J.] 83 
The instrument purporting to grant the officer au- 
thority to contract for the city will be strictly con- 
strued.®§ i 

[§ 2154] b. Construction and Operation of Stat- 
utes. Under some statutory provisions,®® an officer 
cannot contract for a city unless specially author- 
ized thereto by law or by an order of the city coun- 
cil.7° Where the statute limits the power of the 
officer, a contract binding on the city cannot be 
made by him unless it is within the limitation.™! 
Where a statute providing for the making of a cer- 
tain class of contracts by a particular officer named 
is construed as designed primarily to secure the 
making of the contract, regarding the execution by 
the particular officer named as immaterial, a con- 
tract signed by a duly authorized committee or 
officer other than the one designated in the statute 
is binding upon the city.” 

[§ 2155] c. Implied Power To Contract. If an 
implied power in an officer to bind the city by 
contract is relied on, it must be shown that such 
power is necessarily implied from some express 
authority conferred upon him,’? and, in the absence 
of proof of the express authority, the contract will 


66. Koch y. Oil City, 47 Pa. Super. 


67. 
68. 


151, 87 NE 195; See infra § 2156. 


Kansas City Police Comrs., 285 Mo. 
581, 227 SW 114. 

[a] Purchase of police equipment. 
—As Rev. St. (1909) § 9776, applica- 
ble to the police board of Kansas 
City, declares that the cost of sta- 
tion houses, the renting of police 
alarms, fire alarms, or purchase of 
new or additional equipment of arms 
or other apparatus shall be included 
in the estimate, the fact that § 9778, 
empowering the board to equip and 
arm a police force as it may deem 
necessary, authorized the renting of 
apparatus for police alarms, does not 
operate to preclude the board from 
purchasing such alarms. American 
Fire Alarm Co. v. Kansas City Po- 
lice Comrs., 285 Mo. 581, 227 SW 114. 

61. See Laan + 2226-2230. 

Powers of officers: i 
aratiy see supra § 1186 et seq in 

438 C. J. 

Departmental officers see supra § 

1254 et seq passim in 43 C. J. 
Health see supra §§ 476-480 in 43 


AUS 

guloped to deny validity of con- 
tract see infra § 2225. 

63. See cases infra note 64, 

64. U. S.—Sheridan v. New York, 
145 Fed. 335; State Trust Co. v. Du- 
luth, 104 Fed. 632. 

Cal.—Findla v. 


34, e 
ee eubletn v. New Haven, 75 


O) 
‘ 54 A 298. 
Bey ctaaiacs v. Newsome, 39 Fla. 
270. 
Sr aeent Mfg. Co. v. Atlanta, 
27°Ga. A. 568, 110 SE 408. 

Ida.—Tate-v. Johnson, 32 Ida. 251, 
181 P 523; Woodward y. Grangeville, 
13 Ida. 652, 92 P 840. | 

Tll.—-Fahey v. Bloomington, 268 Ill. 
386, 109 NE 292; Tamm v. Lavalle, 92 
Tll. 263; National Bank of Decatur v. 
Decatur School Dist. Bd. of Educa- 
tion, 205 Ill. A. 57. : 

Towa.—Connolly v. Des Moines, 200 
Towa 97, 204 NW _ 284; Goldberg v. 
Cedar Rapids, 200 lowa 139, 204 NW 
216. ; . P 

—Wichita Water Co. v. Wich- 
eo Kan, 256, 158 P 49; Arnhold v. 
Klug, 97 Kan. 576, 155 P 805. 

Ky.—Highlands v. Michie, 107 SW 
216, 32 KyL 761. 

La.—Condran v. New Orleans, 9 § 
31; Burchfield v. New Orleans, 42 
La. Ann. 235, 7S 448. 

Me.—French v. Auburn, 62 Me, 452; 
Millet v. Stoneham, 26 Me. 78. ye 

Mass.—Higginson v. Fall River, 
226 Mass. 428, 115 NE 764, 2; ALR 


San Francisco, 13 


Osgood v. Boston, 165. Mass. 281, 43 
NE 108; Butler v. Charlestown, 7 
Gray 12. 

Mich.—Moore v. Detroit, 164 Mich. 
543, 129 NW 715; Black v. Detroit, 
119 Mich, 571, 78 NW 660. 

Minn.—Jewell Belting Co. v. Ber- 
tha, 91 Minn. 9, 97 NW 424, 

Mo.—Cheeney v. Brookfield, 60 Mo. 
53; Carroll v. St. Louis, 12 Mo. 444; 
Cook v. Cameron, 144 Mo, A. 137, 128 
SW 269. 

N. H.—Backman v. Charlestown, 
42 N. H, 125. 

N. J.—New Jersey Car Spring, etc., 
Co. v. Jersey City, 64 N. J, L. 544, 46 
A 649; Giardini v. Dover, (Sup.) 128 
A 798, 

N. Y.—Davies v. New York, 93 N. 
Y. 250 [rev on other grounds 48 N. 
‘'Y, Super. 194]; Withers v. New York, 
123 App. Div. 283, 107 NYS 955 [aff 
193 N. Y. 668 mem, 87 NE 1130 
mem]; Miller v. New York, 3 Hun 35, 
5 Thomps. & C, 219; Farmers’ L. & 
T. Co. v. New York, 17 N. Y. Super. 
80; Briggs v. New York, 2 Daly 304. 

Oh.—Wellston v. Morgan, 65 Oh. 
St....219;.62 NE, 127; Cincinnati. v. 
Rogers, 32 0. C,, A. 257. 

Pa.—Union Pav. Co. v. Philadel- 
phia, 268 Pa. 577, 107 A 370; Farrell 
v. Coatesville Borough, 214 Pa. 296, 
63 A 742; Ross v. Philadelphia, 115 
Pa. 222, 8 A 398; Philadelphia v. 
Flanigan, 47 Pa. 21; Roofner’s App., 
81 Pa. Super. 482; Shrober v. Lan- 
caster, 6 LancBar 201. 

Philippine.—Acuna v. Iloilo, 2 Phil- 
ippine 217. 

S.,.C.—Park, v.. Laurens, 68 §S, C. 
212, 46 SE 1012; Willoughby v. Flor- 
ence, 51 8. C. 462, 29 SE 242. 


Tenn.—Nash  v. Knoxville, 108 
Tenn. 68, 64 SW 1062, 

Tex.—Indiana Road-Mach. Co. v. 
Sulphur Springs, (Civ. A.) 63 SW 
908; Tyler v. Adams, (Civ. A.) 62 
Sw 119. 


Wis.—Wahl v. Milwaukee, 23 Wis. 
272. 

Que.—La Compagnie du Pacifique 
Canadien v. Montreal, 21 Que. Super. 
225 


Sask.—Currie v. Wreford, 10 Sask. 
L. 117 [app allowed on other grounds 
ii Sask. (Lb, 222, .38 -DomLR. 516, 
[1918] 1 WestWkly 315 (app dism ‘59 
Can. S. C. 674, 49 DomLR 674, [1919] 
1 WestWkly 380)]. 

65. Withers v. New York, 92 App. 
Div. 147, 86 NYS 1105 [app dism 182 
N. Y. 517 mem, 74 NE 1128 mem]. 

Ratification of unauthorized con- 
tracts see infra §§ 2226-2230. 


Hagerstown v. Liberty Light, 
cae Co., 84 Ind. A. 115, 150 NE 116, 
“Where a person is presuming to 
act, or is acting, as the agent of a 
municipality, as his act in that be- 
half must affect the public, his ‘let- 
ter of agency’ or ‘appointment’ must 
be strictly construed.” Hagerstown 
v. Liberty Light, etc., Co., supra. 

69. See statutory provisions, 

70. Kidder v. McClanahan, 126 
Miss. 179, 88 S 508. 

71. Roemheld v. Chicago, 231. Il. 
467, 88 NE 291; Schwartz v. Chicago, 
221 Ill. A. 328; Niland v. Bowron, 193 
N. Y. 180, 85 NE 1012; Lord v. New 
York, 171 App. Div. 140, 157 NYS 
127 [aff 221 N. Y. 663 mem, 117 NE 
1075 mem]. 

[a] President of board of local 
improvements.—A statute providing 
that the president of the board of 
local improvements shall have power 
to “execute contracts and all 
other papers, documents and instru- 
ments, necessary to carry this act 
and all proceedings hereunder into 

_ effect” does not empower such 
president to make such contracts per- 
Sonally as he may choose to, but sim- 
ply to execute such contracts as may 
lawfully be made by the board. 
Schwartz v. Chicago, 221 Ill. A. 328. 
x Favs Cassidy v. Kirkpatrick, 211 Ill. 


_ [a] Printing of reports.—The ob- 
ject of a statute providing for re- 
ports to a city council of receipts 
and expenditures as from time to 
time required, and also for an annual 
report, and that the clerk shall im- 
mediately cause it to be published 
in a newspaper or by posting it at a 
public place in the clerk’s office, is to 
secure a publication that the inhabi- 
tants may know how expenditures 
have been made, and the city clerk 
is only a means for causing such 
publication, and the fact that a con- 
tract for printing is made by a 
printing committee is immaterial. 
Cassidy v, Kirkpatrick, 211 Ill. A. 196. 

73s. Bridgeport Brass Co. v. Drew, 
102 Conn. 206, 214, 128 A 413; Horgan 
v. New York, 114 App. Div. 555, 100 
NYS 68; Kerr v. Bellefontaine, 13 
Oh, Cir, (Cty 2467.7 On. Cir pects: 
Dalzell, ete., Co. v Findlay, 5 Oh. Cir. 
Ct. 435, 3 Oh. Cir!) Dec. 214; Ashley 
v. Cowell, 10 OhHNPNS 310. 

“The general rule is that municipal 
officers whose authority is defined 
by statute or charter have no im- 
plied powers except such as are nec- 


84 [44 C.J] 


not be binding on the city.’* 


[§ 2156] d. Emergency Contracts.’? 
existence of an emergency will-not validate a con- 
tract made by an officer assuming to act for the city 
but wholly without authority to do so,’® such a con- 
tract may become binding upon the city if it is later 
expressly or by implication ratified by the proper 
But the stringency of the rule 
requiring an éxpress authority in the officer making 
in emergency cases 
where there is no evidence of a ratification of the 
contract by the proper authority,’® or, a fortiori, 
where there is evidence of its subsequent rejec- 
tion,?® unless such contingency is expressly pro- 


city authorities.” 


the contract is not relaxed 


vided for in the statute.®° 


[§ 2157] e. Power under Contract To Determine 
While municipal officers may have 


Performance. 


essary to carry into effect the pow- 


ers expressly conferred .on them. 
This is a general rule of public 
policy.” Bridgeport Brass Co. Vv. 


Drew, supra. 

[a] Power to lease property for 
municipal purposes is implied from 
an express power vested in the pub- 
lic service director to manage such 
property after the lease thereof has 
been made on behalf of the city. 
Ashley v. Cowell, 10 OhNPNS 310. 

[b] The armory board, as consti- 
tuted under L. (1898) p 563 c 212 § 
134, had no authority to bind the city 
by an indebtedness incurred for ar- 
chitect’s fees until the board. had 
been authorized to incur such in- 
debtedness by resolution. of the 
commissioners of the sinking fund. 
Horgan vy. New York, 114 App. Diy. 
555, 100 NYS 68. 

74. Conn.—Heublein v. New Ha- 
ven, 75 Conn. 545, 54 A 298. 

Mass.—Osgood Vv. Boston, 165 
Mass. 281, 48 NE 108. 

N. Y.—Miller v. New York, 3 Hun 
35, 5 Thomps. & C, 219. 

Oh.—Kerr v. Bellefontaine, 13 Oh. 
Cir. Ct. 24,.7 Oh. Cir. Dec. 93. 

Tenn.—Nash v. Knoxville, 108 
Tenn. 68, 64 SW 1062. 

Wash.—State v. Tacoma, 97 Wash. 
190, 166 P 66. : 

{al Removal of puildings.—City 
authorities having charge of the sale 
of buildings cannot bind the city by 
a guaranty giving a permit of re- 
moval on conditions different from 
those prescribed by the city ordi- 
nances and the regulations of the 
board of aldermen. Osgood v. Bos- 
ton, 165 Mass. 281, 43 NE 108. 

[b] City physician. — Where no 
authority is conferred on a city 
physician, either by the city charter 
or ordinances, to employ assistants 
jn treating smallpox patients during 
an epidemic, the fact that the secre- 
tary of the board of health, whose 
official duties are merely clerical, 
renders services of such character 
under employment by the city phy- 
sician, will not render the city liable 
therefor. Nash v. Knoxville, 108 
Tenn, 68, 64 SW 1062. 

[ec] School trustees.—The board 
of education of New York City, cre- 
ated by L. (1851) c 386, by a regu- 
Jation which it was authorized to 
make, authorized the trustees of each 
ward to expend a certain sum, and 
no more, for the repairs of school- 
houses; and plaintiff, under the di- 
rection of trustees, made repairs on 
the schoolhouses of a ward, but the 
amount allowed to the trustees was 
expended without paying him there- 
for. It was held that plaintiff’s em- 
ployment was in excess of the pow- 
ers of the trustees, and the board 
was not liable therefor. Miller vy. 
New | York; jitumy UN 2 Yo)or3bi06 
Thomps. & C. 219. 

75. Cross references: 

Acts in emergency generally see su- 
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certain powers under the terms of a contract en- 


While the 


de jure.*+ 


tered into between the contractor and the city 
council over the manner and time of its perform- 
ance,®*! provisions in the contract cannot be con- 
strued to give to such officers a power to obligate 
the city where by the terms of the contract such 
obligation was placed upon other parties.’? 

[§ 2158] f. De Facto Officers.** 
facto has power to make a contract that he would 
have been authorized to make if he had been acting 
But the doctrine does not apply to an 
officer assuming to act for a municipal subdivision 
which no longer exists.%® 

[§ 2159] g. Particular Officers**—(1) Mayor. 


An officer de 


Although the nominal and official head of the mu- 


nicipality,®” the 


pra § 232 in 43 C. J. 

Emergency’ contract in which officer 
has interest see infra § 2172. j 
Emergency dispensing with public 
bidding see infra § 2187. 
Oral contract in emergency see 1n- 


fra, § 2216. 
76. Pyrene Mfg. Co. v. Atlanta, 27 
Ga. A. 568, 110 SE 408; Wichita 


Water Co. v. Wichita, 98 Kan, 256, 
158 P 49; Worrell Mfg. Co. v. Ash- 
land, 159 Ky. 656,'167 SW 922, 52 
LRANS 880. 

47 Pa. Su- 


77. Koch v. Oil City, 
per. 248. 

78. Wichita Water Co. v. Wichita, 
98 Kan, 256, 258, 158 P 49. 

“While there is no escape from the 
foregoing proposition, we are not un- 
mindful that in time of flood or 
other disaster threatening the wel- 
fare of a city, it may be imperatively 
necessary that some official take the 
initiative and do what ought to be 
done to avert loss or suffering, but 
in every such case it must be as- 
sumed that he does so in full confi- 
dence that the city will promptly 
ratify his unauthorized acts, and one 
who deals with such officer knowing 
his technical want of power does so 
in mere expectation that the city 
will ratify. In any meritorious case, 


as in an emergency of flood, fire or’ 


pestilence, there would be no diffi- 
culty in securing ratification if 
promptly undertaken. If the matter 
is left to drift for several years until 
the personnel of the commission has 
changed and until the gravity of the 
situation under which the unauthor- 
ized contract was made is largely 
forgotten, there is no help for it. 
There is a presumption that a meri- 
torious claim will be promptly pre- 
sented, and in any event the claim- 
ant must assert his right within the 
time fixed by the statute of limita- 
tions.” Wichita Water Co. v. Wich- 
ita, supra. 

79. Worrell Mfg. Co. v, Ashland, 
159 Ky. 656, 659, 167 SW 922, 923, 52 
LRANS 880, 

“The importance of the rule above 
announced is well illustrated by the 
facts of this case. Shepard had no 
authority to make the purchases in 
question. He purchased enough in- 
sect exterminator to last the city for 
several years. Suppose some of the 
employes in the building did make 
use of it, the General Council prompt- 
ly rejected the bill, and it alone had 
the power to bind the city. In cases 
of this kind a choice has to be made 
between permitting unauthorized 
agents to impose liability on a mu- 
nicipal corporation without limit and 
imposing on those rendering the 
services for, or furnishing supplies 
to, a city the necessity of seeing that 
their contracts are made by persons 
authorized to make them. It may be 
that an occasional injustice will re- 
sult; but it is better that this should 
be than that the taxpayers of a city 


mayor has no power to bind the 


corporation by written or oral contract or repre- 


whose burdens are already heavy 
should be subjected to an increased 
burden imposed by unauthorized 
agents.” Worrell Mfg. Co. v. Ash- 
land, supra. ; 

80. Sheehan v. New York, 37 Misc. 
432, 75 NYS 802. 

81. Minneapolis v. Republic Creo- 
soting Co., 161 Minn. 178, 201 NW 414 
(contract for sale and delivery of 
paving blocks, the delivery to be 
made at times determined by the 
city engineer). 

82. Giardini v. Dover ARCs if 
128 A 798. eae 
_ {a] Engineer.—A town engineer, 
in charge of curbing work, to whom 
authority was given to determine dis- 
putes between the parties, has no 
authority to bind the town to pay 
for work which under the terms of 
the contract the abutting landown- 
ers were to pay for but which they 
refused to pay. Giardini v. Dover 
(N, J. Sup.) 128 A 798. 5 

|. owers of de facto o 
coe see supra § 1054. aa 
f oss v. Long Br: 
1s: 392,068A 809; Pe ee 

[a] Mayor de facto.—Where a 
mayor of a city accepts the -office of 
sheriff of the county which under 
the law renders his commission as 
mayor null and void, but continues in 
office as mayor de facto, a contract 
signed by him as mayor cannot be 
set aside on an indirect attack by 
Septal gatti which he is not a party 

oss v. ong Bran i 
288, ih coe ehy23.GN. jade L. 

5S. Conway v. : i 
1S 200. y St. Louis, 9 Mo, A. 
_ “The eontract with plaintift 
invalid. There was no County Cour 
and no county engineer to make it 
and the territorial subdivision of the 
State for which the County Court had 
once acted, no longer existed. The 
void act might be validated by the 
de facto principle, if this were a case 
to which that principle ought to ap- 
ply. But it is not such a case. The 
de facto rule is based on public pol- 
icy. It is adopted as a necessity to 
preserve the rights of third persons 
and the organization of society. The 
doctrine is, that where the citizen 
being not at all at fault, trusts in 
his dealings to non-legal authorities 
in whom all believe, his rights are 
not to be destroyed. Adams vy, Lin- 
dell, 5 Mo. A. 197 [aff 72 Mo. 198] 
But the doctrine will not serve to 
validate this contract so as to enable 
plaintiff to recover under it for sery- 
ices rendered after the facts were 
notorious, after the change of gov- 
ernment had been affected, after the 
old county had notoriously ceased to 
exist, and after the change of prop- 
erty spoken of in the Constitution 
had been effected.” Conway vy. St 
Louis, supra. ; 

86. Powers of mayor ener: 
see supra § 1187 et seq in 43 er yy 

87. See supra § 744 in 43 C. J. 
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sentation,** except where he has been duly author- 
ized to do so.8® Nor has he power to accept a deed 
for the city unless duly authorized to do so.2° How- 
ever, he may, in the exercise of official discretion, 
refuse his executive approval to municipal con- 
tracts, provided for by ordinance, where under the 
statute such ordinance must be signed by him be- 
fore it takes effect.‘ The mayor’s approval of 
the contract will not have the effect of validating 
it where it was made by a body not having author- 
ity under the charter to make it.°? Where the 
statutes or ordinances do not require that the 
mayor shall act separately in awarding the con- 
tract, his action in conjunction with the city council 
as its presiding officer is sufficient.°* 

[§ 2160] (2) Corporation Counsel. Unless the 
charter or municipal ordinances otherwise provide, 
the regular counsel of the corporation exercises the 
ordinary functions of retained lawyers,®* and may 
bind the municipality to the same extent,®®> but no 
farther, than other lawyers may bind their clients 
in the conduct of its law business.°*® An attorney’s 
power to compromise a claim against the city which 
is being litigated is not affected by a charter au- 
thority given to the gorupurolior to ‘‘settle and ad- 
just all claims.’’* 

[§ 2161] (3) Comptroller. 
although the chief financial officer 


ss. Ala.—Coleman vy. Hartford, 157 
Ala. 550, 47 S 594. 


A city comptroller, 
of the corpora- 
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such, had been abandoned, gave the 
mayor authority to contract for the 


[44 0.5.] 85 
tion,®°*® cannot bind it by the insertion in a contract 
of terms not authorized;®? nor may he make any 
municipal contract without having been duly au- 
thorized to do so.1. A custom of the city officers to 
vest the financial control and management of the 
city in its comptroller and the chairman of the 
finance committee will not make their contracts of 
a financial nature binding upon the city, where 
the execution of them in this manner violates an 
express provision of the city charter.2 But the 
comptroller’s receipt of moneys due to the city 
will be binding upon the latter where the custom 
of making such payment to the comptroller had 
been followed fos a number of years and acquiesced 
in by the city. 

[§ 2162] (4) ‘Tax Collector. While a collector of 
municipal taxes may bind the city for expenses 
necessary to enable him to perform an official fune- 
tion,+ he may not advertise except. as provided: by 
law,® nor in excess of the limits of appropriation.® 

[§ 2163] (5) Treasurer.? In the absence of an 
express grant of authority, a city treasurer has 
no authority to issue city warrants,’ or to accept 
orders for the payment of money.?® 

[§ 2164] 3. Committees and State Commission- 
ers!°—a. Committees—(1) In General. A commit- 
tee of the common council, when thereunto duly 


Sheahan v., Chicago, 127 Ill. A. 626 
efaff 226 Ill. 115, 80 NE 754]. See 


Ida.—Tate v. Johnson, 32 Ida. 251, 
181 P 523; Woodward v. Grangeville, 
13 Ida. 652, 92 P 840. 

La.—W. W. Carre Co., Ltd. v. New 
Orleans, 5 La. A. (Orleans) ae 

Miss.—Kidder v. McClanahan, 126 
Miss. 179, 88 S 508. 

Dy ics ee v. St. Louis, 12 Mo. 

4 

N. Y.—Farmers’ L. & T. Co. v. New 
York, 17 N. Y. Super. 80. 

s. ‘©. Willoughby vy. Florence, 51 
S. C. 462, 29 SE 242. 

Tenn.—-Weil v. Newbern, 126 Tenn. 
223, 148 SW 680, LRA1915A 1009, 
AnnCasi913E 25. 

Tex.—Fort Worth v. Fort Worth 
First Baptist Church, (Civ. A.) 268 
SW 1016; Indiana Road-Mach. Co. v. 
Sulphur. Springs, (Civ. A.) 68 SW 
ae Tyler v. Adams, (Civ. A.) 62 SW 


Ont.—Mackay v. Toronto, 39 Ont. 
L, 34, 11 OntWN_ 440 {app dism 43 
Ont. L. 17, 14 OntWN 155, 48 DomLR 
268 (app dism 48 DomLR 151, [1919] 
3 WestWkly 253)]. 

Que.—La Compagnie du Pacifique 
Canadien vy. Montreal, 21 Que. Super. 
225. 


[a] Employment of attorney.— 
The charter of a town vested in its 
*’ council the power to select an attor- 
ney. An ordinance showed that the 
council atone had such authority. An 
attorney rendered services to the 
mayor and marshal under a contract 
with the mayor. The town, through 
its council, disapproved of the claim 
for services, except a part thereof. 
The town was not liable for the fees 
repudiated by the council. Coleman 
v. Hartford, 157 Ala. 550, 47 S 594. 

89. Ga.—Eureka Fire Hose Mfg. 
Co. v. Eastman, 16 Ga. A. 630, 85 SE 
929. 

Ind.—Michigan City v. Leeds, 24 
fnd. “As 271;.55 NE 799. 


Mass.—Clarke v. Fall River, 219 
Mass. 580, 107 NE 419. 
Miss.—Kidder v. McClanahan, 126 


Miss. 179, 88 S 508. 

Tex.— Longview vy. Capps, (Civ. A.) 
123 SW 160. 

[a] Compromise of dispute.—A 
resolution of a city council placing in 
the hands of the mayor for “ad- 
justment” a controversy over a road- 
way nich: an adjoining landowner 
had closed, claiming the road, as 


payment of a specified sum for a 
deed to the land in dispute. Long- 
view v. Capps, (Tex, Civ. A.) 123 SW 


160. ‘ 
90. Wood v. Montpelier, (Vt.) 82 
A 671. 
91. U.S. Drain., ete., Co. v. Med- 


ford, 225 Mass. 467, 114 NE 734; 
Platt v. Englewood, 68 N. J. L. 231, 
52 A 239; Com. v. Lebanon City, 7 
Pa. Dist. 163. 

92. Commercial Wharf Corp. v. 
Boston, 208 Mass. 482, 94 NE 805. 

93. Morley v. Weakley, 86 Mo. 451. 

94. Chicago v. Berger, 100 Ill, A. 
158. See also supra § 1608. 

95. Bank of Commerce vy. Louis- 
ville, 88 Fed. 398 [rev on other 
grounds 174 U. S. 428, 19 SCt 874, 43 
L, ed. 1034]; Bush v. Coler, 24 Misc. 
368, 53 NYS 679 [aff 52 App. Div. 
630, 65 NYS 1129]. 

fa] Agreement to abide result of 
test case.—A city attorney charged 
with the duty of managing all the 
city’s litigation may bind the city, 
in a number of controversies, to 
abide by the result of a test case to 
be brought involving the same ques- 
tions. Bank of Commerce y. Louis- 
ville, 88 Fed. 398 [rev on _ other 
grounds 174 U. S. 428, 19 SCt 874, 
43 L. ed. 1034). 

[b] Offer to allow judgment.— 


|The corporation counsel of the city 


of New York has authority to make 
an offer to allow judgment for a 
certain sum, according to the regular 
practice, under § 255 of the charter, 
providing that he shall have charge 
of all the law business of the cor- 
poration and its departments and 
boards, and of all law business in 
which the city is interested, and that 
he shall be the legal adviser of all 
departments and officers, who are for- 
bidden to employ any other attorney. 
Bush v. Coler, 24 Misc. 368, 53 NYS 
679 [aff 52 App. Div. 630, 65 NYS 


1129]. - 
96. Bank of Commerce vy. Louis- 
ville, 88 Fed. 398 [rev on _ other 


grounds 174 U. S. 428, 19 SCt 874, 43 
L. ed. 1034]; Sheahan v. Chicago, 127 
Tl, “A. 626° [aff 226° Ill. 116, 80 NE 
754]. 

[a] Approval of vouchers.—The 
corporation counsel cannot bind the 
city by approving a voucher relat- 
ing to other municipal departments. 


also Attorney and Client § 146 et seq. 

‘97. Bush v. Coler, 24 Misc. 368, 53 
NYS 679 [aff 52 App. Div. 630, 65 
NYS 1129]. 


98 See supra § 1612 in 43 C. J. 
ay Sab Wahl v. Milwaukee, 23 Wis. 


[a] Slaughterhouse contract.—An 
ordinance authorizing the city comp- 
troller to procure from a slaughter- 
house company, in the name of the 
city, “the privilege and right of all 
eity butchers to use their slaughter- 
house for the slaughtering of ani- 
mals thereat, free of charge to such 
butchers,’ does not authorize him to 
contract that the company should 
have the offal of the animais so 
slaughtered at their establishment, 
Wahl v. Milwaukee, 23 Wis. 272. 

1. Farmers’ L. T. Co. v. New 
York, 17 N. Y. Super. 80; Briggs v. 
New York, 2 Daly (N. Y.) 3804. 

[a]: Hiring pier.—The comptroller 
of New York has no power as such 
officer, in the absence of express au- 
thority, to hire a pier for the pur- 
pose of removing offal from the city, 
so as to render the city liable to 
pay for such use. Farmers’ L. & T. 
Co. v. New York, 17 N. Y. Super. &0. 

2. Paul v. Seattle, 40 Wash. 294, 
82 P 601. 

3. Seattle v. Stirrat, 55 Wash. 560, 
104 P 834, 24 LRANS 1275. 

4 Dallas v. Martyn, 29 Tex. Civ. 
A. 201, 68 SW 710. ‘ 
5. Millet v. Stoneham, 26 Me. 78; 
Philadelphia v. Flanigen, 47 Pa. 21. 
6 Philadelphia v. Flanigen, supra. 

[a] Appropriation for advertising. 
—The city councils of Philadelphia 
have power, in an appropriation for 
advertising delinquent taxpayers, to 
restrict it as to the number of news- 
papers, ‘the number of ingertions in 
each, and as to costs; and the receiv- 
er of taxes has no power to bind the 
city in excess of the appropriation, 
or to advertise otherwise than as di- 
rected by the councils. Philadelphia 
v. Flanigen, 47 Pa. 21.7 

7. Powers of treasurer generally 
see supra § 1610 in 43 C. J. 

8. Bardsley v. Sternberg, 17 Wash. 
243, 49 P 499. 

9. Smith v. Collingwood, 19 U. C. 
Q: B. 259. 

10. Committees and their powexs 
generally see supra § 784 in 43 (©. J. 
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authorized,'! may obligate the city by contract en- 
tered into for the authorized purpose,’? or inci- 
dental thereto;!3 and a board with certain desig- 
nated powers may execute them through a com- 
mittee duly authorized, and such committee may 
have authority to contract where necessary to the 
execution of the delegated powers." 

Unauthorized contract;'> ratification'® or estop- 
pel.17 A contract made by a committee which has 
no express or implied authority to contract in be- 
half of the city will not be binding upon it in the 
absence of ratification by the city council or con- 
duet amounting to an estoppel.’* But a contract 
made by a committee or board Without authority 
from the city council will be binding upon the city 
when adopted by the city couneil.t® 

Limitations on power.?° Where the delegated 
power to contract is limited or restricted in any 
way, a contractor cannot hold the city liable on 
a contract not within the limitation.*! It has been 
held that, where a committee is authorized to make 
a purchase for a particular use which is stated in 
the ordinance, there is a reserved power in the 


11. Simpson yv. Marlborough, 236 
Mass, 210, 127 NE 887; Iowa Bonding, 
ete., Co. v. Marceline, (Mo. A.) 255 
SW 577; Barnett v. St. Louis, (Mo. 


14. Palmer v. 
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ough, 55 Pa. Super. 85. 

Pittsburg Central 
Bd. of Education, 220 Pa, 568, 70 A 
4338; Wright v. Jones, 55 Tex. Civ. A. 


city council to reject the articles purchased by the 
committee on the ground that they are not fit for 
the use designated, even though they do measure up 
to the standards required in the contract with the 
committee.22, But a reserved power to reject bids 
for property sold by a city through its sinking 
fund commissioners cannot be exercised after the 
bid has been accepted and payment thereunder re- 
ceived and acknowledged.”* 

Majority action after notice. Where the power 
to contract is intrusted to a committee without an 
express provision that one member alone may ex- 
ercise it, it can be exercised only by the concurrent 
action of at least a majority?‘ at a meeting of the 
committee called after notice to all of its members.”* 

[§ 2165] (2) Single Member or Chairman of 
Committee.2° The chairman of the committee, as 
such, has no authority to make a contract unless 
expressly authorized to do so,*’ and, when author- 
ized to act in case of emergency, the existence of 
an emergency justifying a contract by the chair- 
man is a question of fact for the jury.?* Nor can 
he avail himself of an authority granted to him 


been signed and sealed by the mayor 
“as required by the city ordinances). 

[a] Construction of levee.—Where 
a city employed a railroad company 


A.) 198 SW 452. f 

{a] Authority to approve.—Where 
the power to contract for the erec- 
tion of a school building is in the 
city council, and the school commit- 
tee has only a power to approve such 
contract, the school committee has 
no authority to initiate negotiations 
or to execute the contract. Simpson 
v. Marlborough, 236 Mass. 210, °127 
NE 887. 

{b] Authority to investigate.— 
Power given by a city council to a 
eommittee to “look after’ insurance 
confers no authority to execute a 
specific contract of insurance but is 
only a direction to investigate. Iowa 
Bonding, ete., Co. v. Marceline, (Mo. 
A.) 255 SW 577. 

{c] Authority to employ.—A 
building committee authorized ‘‘to 
examine into and report upon the ex- 
pediency of erecting buildings, ex- 
hibit plans,’’ has no power to employ 
an outside architect where the office 
of city architect has been created by 
by-law. Barnett v. St. Louis, (Mo. 
A.) 198 SW 452. 

12. Ga.—Conyers vy. Kirk, 78 Ga. 
480, 3 SE 442. 

Minn.—Jewell Belting Co. Vv. 
Bertha, 91 Minn. 9, 97 NW 424; State 
v. McCardy, 62 Minn. 509,64 NW 11383. 

N. J.—Burlington v. Dennison, 42 
Nia Jeo 166. j 

N. Y.—Kramrath y. Albany, 127 
N. Y. 575, 28 NE 400 [aff 6 NYS 54]; 
Peo. v. Green, 64 N. Y. 499, 

Wash.—Woldenberg v. Sampson, 55 
Wash. 152, 155, 104 P 184 [cit Cyc]. 


Ont.—Perry v. Ottawa, 23 U. C. 
Q. B. 391. 
13. Jeffreys v. Versailles Borough, 


55 Pa, Super. 85. 

[a] Street imptrovement.—W here 
a borough council has in due form 
authorized the improvement of a 
street, and it appears in the course 
of the improvement that the con- 
struction of a small wall is necessary 
to prevent the flooding of neighbor- 
ing property, a contractor who has 
built such a wall may recover the 
cost of it from the borough, although 
his contract was not awarded under 
an ordinance, if it appears that the 
work which he did was merely inci- 
dental to the improvement authorized, 
that his contract was approved by 
the street committee of councils, 
that the work was properly done, 
and that the amount involved was 
small. Jeffreys v. Versailles Bor- 


616, 120 SW 1139; Hunneman v. Ja- 
maica Fire Dist. No.1, 37 Vt. 40. 

[a] A board of education having 
power to build a school building may 
authorize a committee to take charge 
of its erection and authorize it to 
select a competent architect subject 
to its approval. Palmer v. Pittsburg 
Central Bd. of Education, 220 Pa. 
568, 70 A 433. 


15. See generally supra § 2125 et 
seq. 

16. See generally infra § 2227. 

17. See generally infra’ § 2225. 

18 W. W. Carre Co., Ltd. v. New 


Orleans, 5 La. A. (Orleans) 3; Kind- 
ling Machinery Co.-v. York City, 54 
Pa. Super. 318; Washington Female 
Seminary v. Washington Borough, 18 
Pa. Super. 566. * 

{a] Street lines—Where a _ dis- 
pute has arisen between a city and 
a landowner, with reference to the 
street lines, and the city council has 
referred the matter to a committee 
with a direction to meet the city en- 
gineer and the landowner, its power 
is limited to that purpose and an 
agreement between the committee 
and the landowner will not be bind- 
ing upon the city in the absence of 
a city ordinance or resolution rati- 
fying the action of the committee. 
But the city cannot accept benefits 
under such contract and still refuse 
to be bound thereby. Washington 
Female Seminary v. Washington Bor- 
ough, 18 Pa. Super. 555. 

19. Peterson v.:New York, 17 N. 
Y. 449 [rev 4 E, D. Smith 413]; Ver- 
meule v. Corning, 186 Avp. Div. 206, 
174 NYS 220 [aff 230 N. Y. 485 mem, 
130 NE 903 mem]. 

20. Limitations generally see su- 
pra § 2125 et seq. 

21. Alton vy. Mulledy, 21 Tll. 76; 
Basshor v. St. Paul, 26 Minn. 110, 1 
NW 810; State v. Dierkes, 214 Mo. 
578, 1183 SW 1077. See Allen -v. 
Brockton, 204 Mass. 276, 90 NE 546 
(a purchaser of property from a city 
may recover damages against the 
city for a failure to deliver the prop- 
erty to plaintiff in the condition 
called for by his contract, the city’s 
contention that the purchaser tvok 
with notice of an agreement of the 
public property committee of a city 
council permitting the former ten- 
ant of the property sold to remove 
any parts of buildings put on the 
premises by them not being upheld, 
inasmuch as such agreement had not 


to construct a levee and for that 
purpose authorized it to remove earth 
from certain designated streets, and 
the railroad company employed a 
contractor to do work, the contrac- 
tor cannot hold the city liable where 
he took the earth from a street other 
than those designated. Alton vy. Mul- 
ledy, 21 Ill. 76. 

[b] Written order.—Under char- 
ter provisions that “the common 
council shall have power to purchase 
fire-engines and other fire-apparatus,”’ 
and ‘that “all claims and demands 
against the city, before they are al- 
lowed by the common council, shall 
be audited and adjusted by the con- 
troller,” and a city ordinance pro- 
hibiting the comptroller from audit- 
ing or’approving any claim for pur- 
chases made for the fire department, 
unless such purchases were made 
upon the written order of the ‘‘com- 
mittee on. fire department,” it was 
held that no one except the common 
council or some one acting under its 
direction has authority to make such 
purchase;.and that if made by the 
“committee on fire department,” such 
purchases can only be by written 
order. Basshor v. St. Paul, 26 Minn. 
110, 1 NW 810. : 
Brown v. Lindsay, $5 U. C. Q. 


works.” The committee arcGered hose 
to conform to a certain sample. The 
hose delivered by the contractor did 
conform to the sample but was re- 
jected by the city on the ground that 
it’ was not fit for the use specified. 
The city was held not to be liable for 
the hose. Brown vy. Lindsay, 55 U. 
CoQ. B. B09: 

23. Brown v. New York, 57 Misc. 
433, 108 NYS 555. 

Reserved right to reject bids gen- 
erally see infra § 2210. 

24. Sioux City v. Weare, 59 Iowa 


95, 12 NW _ 786;.Peterson.v. New 
York, 4 BE. DjaSmith' 413) [atl a7) Ne 
Y, 449]. 

25. Kavanaugh v. Wausau, 120 


Wis. 611, 98 NW 550. 

26. Necessity of action by major- 
ity see supra § 2164. 

27. Sioux -City v. Weare, 59 Iowa 
95, 12 NW 786. 

28. Diamond Power Specialty Co. 
ee cae Point, 11 Ga. A. 533, 76 SB 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2165-2168] 


by vote of the committee where the committee must 
exercise its own judgment as a committee in the 
making of the contract and cannot delegate the 
An unauthorized 
contract made by the chairman will become binding 
upon the city, however, when it is ratitied by the 


power to one of its members.?® 


eouncil.®° 


[§ 2166] b. State Commissioners. 
its sovereign power to control municipal affairs*+ 
the general assembly may authorize a commission 
to make contracts which will bind the ‘corporation 
without its consent,*? as, for example, in the case 
of police boards or commissions in large cities.*° 
And such a commission may have implied power 
to pledge the credit of the city for the ordinary 
expenses of the commission or department, to the 
extent at least of the appropriations made for such 
An express power 


purposes by the city council.** 


29. Jameison v. Paducah, 195 Ky. 
71, 241 SW 327. 

30. Diamond Power Specialty Co. 
v. West Point, 11 Ga. A. 533, 75 SE 
903. 

31. 
CS and .§ 2124: 

32. U. S.—New York v. Davis, 7 
BF. @d)” 566. 

Conn.—New York, etc., R. Co. v. 
Wheeler, 72 Conn. 481, 45 A 14; Moo- 
ney v. Clark, 69 Conn. 241, 37 A 506, 
1080; Woodruff v.. Catlin, 54 Conn. 
277, 295, 6 A 849. 

Mo.—American Fire Alarm Co. v. 
Kansas City Police Comrs., 285 Mo. 
581, 227 SW 114. 

N. H.—McShane v. Dover, 80 N. H. 


374, 117 A 526. 

N. Y.—McCutcheon vy. Terminal 
Station Commn., 217 N. Y. 127, 111 
NE 661. 

N. C.—Hightower v. Raleigh, 150 
IN. C.5 569, 65.SH 279. 


Closing of streets.—The Buf- 
falo terminal station commission, 
ereated by statute, is authorized 
thereby to close and change the lo- 
eation of streets, buy, sell, and ex- 
change regl estate, and change the 
location of stations when necessary 
to ‘accomplish the purpose of the 
act. McCutcheon v. Terminal Sta- 
tion Commn.,, 217 N. Y. 127, 111 NE 
661. 

33. See American Fire Alarm Co. 
v. Kansas City Police Comrs., 285 
Mo. 581, 227 SW 114 (an express 
power to rent apparatus for police 
alarms did not operate to preclude 
the board from purchasing such 
alarms under its general power to 
equip and arm a police force as it 
may deem necessary). 

34. McShane v. Dover, 80 N. H. 
374, 117 A 526. 

[al Police commissioners.— Where 
a police department of a city had 


[a] 


formerly without objection ovbur- 
chased a wagon and paid for it out 
of its annual appropriations, and 


had on hand funds appropriated for 
its general expenses, it could within 
the limits of its appropriation pledge 
the city’s credit for the hire of a 
‘motor patrol bus for its reasonable 
use, in view of L. (1903) c 189 § 7, 
and L. (1913) ¢c 148 § 7, providing 
that the police commissioners shall 
have power to make all rules for 
the government of the police forces. 
McShane v. Dover, 80 N. H. 374, 117 
A 526. 

35. New York v. Davis, 7 F. (2d) 
566 (authority of the public service 
commission to contract with a raii- 
road for reiccation of its feed wires 
implied from express authority te 
complete construction of a municipal 
railway). 

36. Notice of imitation of power: 
Generally sce supra § 199 in 43 C. J. 
Of city to contract see supra § 72130. 
Of council to cortract see supra § 

2r5 4. 

37. U. S.—Sheridan v. New York, 
145 Fed, 835. , 


See supra § 288 et seq in 43 
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granted.*® 


thority.*° 
By virtue of 


Successors. 


Ala.—Enterprise v. Rawls, 294 Ala. 
528, 86 S 374; General Electric Co. v. 
Ft. Deposit, 174 Ala. 179, 56 S 802. 

Cal.—Foxen v. Santa Barbara, 166 
Cal. 77, 134 P 1142; McCoy v. Briant, 
53 Cal. 247; Ellis Landing, etc., Co. v. 
Richmond, 70 Cal. A. 720, 234 P 38236; 
Contra Costa Constr. Co. v. Daly City, 
48° Cal. ‘A, 622;'°192' PB 178; Harbor 
Center Land Co. v. Richmond, 38 Cal. 
D No EY Beak Ee Cai gets ye 

Fla.—Madison v. Newsome, 39 Fla. 
149, 22 S 270. } 

Ill—De Kam vy, Streator, 316 Ill. 
123, 146 NE 550° [rev 2382. Ill. A. 
135]; Tamm v. Lavalle, 92 Ill. 263; 
Ayers v. Jacksonville, 171 Ill, A. 129; 
Lewis v. Drainage Dist. No. 1 Drain. 
Comrs., 161 Ill. A. 570; Momence v. 
Shannon, 135 Ill. A. 533; May v. Chi- 
cago, 124 Ill. A. 527 [aff 222 Tll. 595, 
78 NE 912]. 

Ind.—New Albany v. New Albany 
St. R. Co., 172 Ind. 487, 87 NE 1084; 
Rissing v. Ft. Wayne, 137 Ind. 427, 
37 NE 328. 

Iowa.—Connolly v. Des Moines, 200 
Iowa: 97, 204 NW 284; Goldberg v. 
Cedar Rapids, 200 Iowa 139, 204 NW 
216; Bennett v. Mt. Vernon, 124 Iowa 
537, 100 NW 349. 

Kan.—Roberts . v.. St. 78 
Kan. 707, 98 P 211. 

Ky.—Jameison v. Paducah, 195 Ky. 
71, 241 SW 327; Walker v. Richmond, 
173 Ky. 26, 189 SW 1122, AnnCas1918 
E 1084; Princeton v. Princeton Hlec- 
tric Light,et¢,, Co.,,166 Ky. °730, 179 
SwWw_ 1074. 

Mass.—Bay State St. R. Co. v. 
Woburn, 232 Mass. 201, 122 NH 268; 
Higginson v. Fall River, 226 Mass. 
423, 115 NE 764, 2 ALR 1209; U. S. 
Drain., ete., Co. v. Medford, 225 Mass. 
467, 114 NE 734; Commercial Wharf 
Corp. v. Boston, 208 Mass. 482, 94 
NE 805; Bartlett v. Lowell, 201 Mass. 
151, 87 NE 195; Osgood v. Boston, 165 
Mass. 281, 43 NE 108; Lowell Five 
Cents Sav. Bank v. Winchester, 8 Al- 
len 109. 

Mich.—Schneider v. Ann Arbor, 195 
Mich. 599, 162 NW 110; Moore v. De- 
troit, 164 Mich. 5438, 129 NW _ 715; 
Black v. Detroit, 119 Mich, 571, 78 
NW 660. 

Minn.—Jewell Belting Co 
Bertha, 91 Minn. 9, 97 NW 424; 
vy. Minnesota Transfer R. Co., 
Minn. 108, 83 NW 32, 50 LRA 656. 

Miss.—Edwards Hotel, ete., R. Co. 
y. Jackson, 96 Miss, 547, 51.S 802. 

Mo.—Cheeney v. Brookfield, 60 Mo, 
53; Cook v. Cameron, 144 Mo. A. 137, 
128 SW 269; Mister v. Kansas City, 
18 Mo. A. 217. 

N. H.—Sprague v. Cornish, 59 N. 
Fy edie 

N,. Ji—New Jersey, etc, Tel. Co. v. 
Jersey City, 34 N J. Eq. 580; New 
Jersey, ete., Tel. Co. v. Jersey City 
Fire Comrs., 34 N. J. Ea. 117 [aff 34 
N. J. Ha. 580] 

N. M.—Raton Waterworks Co. v. 
Raton, 9 N. M. 70, 49 P 898. 

N. Y.—Niland v. Bowron, 193 N. 
Y, 180, 85 NE 1012; Moore v. New 


Mary’s, 
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granted to such commission to do a particular act 
carries with it by implication a right. to do any 
act, not prohibited, which may be found reason- 
ably necessary to give effect to the power expressly 


[§ 2167] 4. Notice of Nature and Extent of Au- 
In dealing with municipal officers, 
boards, or committees, a person has no right to 
presume that they are acting within the line of 
their duty, but he must ascertain the nature and 
extent of their authority.37 

[§ 2168] F. Power of Council or Officers To Bind 
Proprietary powers.?8 
eral rule*® a municipal council may bind its suc- 
cessors in office by a contract for a term of years 
where such contract is made in the exercise of its 
proprietary or business powers.*° 
tioned, under statutes in some jurisdictions, upon 


Under the gen- 


This is condi- 


York, 73 N. Y. 238, 29 AmR 134 [rev. 
4 Hun 545]; Horton v. Thompson, 71 
N. Y. 513 [rev 7 Hun 452]; McDonald 
v. New York, 68 N. Y. 23, 23 AmR 
144 [aff 1 Hun 719, 4 Thomps. & 
C. 177]; Burns v. New York, 158 App. 
Div. 729, 148 NYS 952 [rev on other 
grounds 213 N. Y. 516, 108 NE 77, 
AnnCas1916C 1093]; Burns v. New 
York, 121 App. Div. 180,105 NYS 
605; Briggs v. New York, 2 Daly 304; 
Pierce v. Union Free School Dist. No. 
12, 125 Misc. 589, 211 NYS 788; Wake- 
field v. Brophy, 67 Misc. 298, 122 NYS 
632; Vermeule v. Corning, 166 NYS 
546 [rev on other grounds 186 App. 
Div. 206, 174 NYS 220 (aff 230 N. Y. 
585 mem, 1380 NE 903 mem)]; Hodges 
v. Buffalo, 2 Den. 110; Cornell vy: 
Guilford, 1 Den. 510. 

N. D.—Hart v. Wyndmere, 21 N. 
ae 383, 131 NW 271, AnnCas1913D 

Oh.—Wellston ‘v. Morgan, 65 Oh. 
St) 219.62 NE. 127; a 

Okl.—Tulsa v. Malloy, 104 Okl, 281, 
231 P 256; Hyde v. Altus, 92 Okl. 
170, 218 P 1081; Enid v. Warner- 
Quinlan Asphalt Co., 62 Okl. 139, 161 
P 1092; New Butler v. Tucker, 54 
Okl. 182, 153 P 628; In re Afton, 43 
Okl. 720, 144 P 184; O’Neil Engineer- 
ng Co. v. Ryan, 32 Okl. 738, 124 P 

Or.—Palmberg v. Astoria, 112 Or, 
353, 228 P 107, 229 P 880: 

Pa.—Union Pav. Co. v. Philadel- 
phia, 263 Pa: 577, 107 A 370; Brobst 
v. Albrecht, 19 Pa. Dist. 989; Shroder 
v. Lancaster, 6 LancBar 201, 

R. I.—McAleer v. Angell, 19 R. I. 
688, 36 A 588. 

Tenn.—Kreis vy. Knoxville, 145 
Tenn, 297,237 SW_ 55. 

Tex.—Sluder v. San Antonio, (Civ. 
A.) 269 SW 463; Bittick v. El Paso, 
(Civ, A.) 247 SW 892; Paris v. Stur- 
geon, 50 Tex, Civ. A. 519, 110 SW 459. 

Vt.—Taft v. Pittsford, 28 Vt. 286. 

Wash.—Paul v. Seattle, 40 Wash. 
294, 82 P 601; Bardsley v. Sternberg, 
17 Wash, 248, 49 P 499, 

See also supra §§ 21380, 2151. 

38. See generally supra §§ 177— 
Te3Viness Ce I. 

39. See supra § 287 in 43 C. J. 

40. U. S.—Detroit v. Detroit Cit- 
izens’ St. R. Co., 184 U. S. 368, 22 Sct 
410, 46 L. ed, 592. 

Cal.—McBean v. Fresno, 112 Cal. 
159, 44 P 358, 53 AmSR 191, 31 LRA 
794. 

Ga.—Macon v. Bibb County, 138 Ga. 
366, 75 SE 435, 

Ill.— Rock Island v. Central Union 
Tel. Co., 182 Ill. A. 248. 

Ind.—Vineennes v. Citizens’ Gas 
Light Co., 182 Ind. 114, 31 NE 573, 
16 LRA 485. ‘ 

Jowa.—Red Oak First Nat. Bank 
v. Emmetsburg, 157 Iowa 555, 138 
NW 451, URAI915A 982. 

La.—New Orleans Gas-Light Co. 
v. New Orleans, 42 La. Ann. 188, 7 
$559. 

Me.—Biddeford v. Yates, 104 Me. 
506, 72 A 335, 15 AnnCas 1091. 
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the contract going into full operation during the 
official term of the contracting members,*? such stat- 
utes being construed, however, not to require the 
full performance of every part of a contract during 
such term where, because of the nature of the un- 
dertaking, that would be impossible,*? as in the 
ease of a contract to lay pipes and furnish gas.** 
Under statutes in other jurisdictions, a city council 
has no power, without a by-law assented to by the 
electors, to enter into contracts involving expendi- 
tures payable in whole or in part out of revenues 
aceruing after the current financial yea 
same power attaches to any city officer who has 
the requisite authority to make the contract and 
who makes it for a period extending beyond his 
term.*® The rule*® applies to the making of a lease 
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The 


of city property,*? to an arrangement with a neigh- 


Minn.—State v. McCardy, 62 Minn. 
509, 64 NW 1133. 

Miss.—Light, ete., Co. v. Jackson, 
73 Miss. 598, 19 S 771. 

Mont.—State v. Great Falls, 19 
Mont. 518, 49 P 15. 

N. J.—Edward C. Jones Co. v. Gut- 
tenberg, 66 N. J. L. 659, 51 A 274. 

N. Y.—Withers v. New York, 92 
App. Div. 147, 86 NYS 1105 [app dism 
182 N. Y. 517 mem, 74 NE 1128 
mem]. 

Pa.—Baily v. Philadelphia, 184 Pa. 
594, 39 A 494, 63 AmSR 812, 39 LRA 
837. 

Philippine.—Predicadores_v, Met- 
ropolitan Water Dist., 44 Philippine 
292. 

Wash.—Tanner _ v. 37 
Wash. 38, 79 P 494. 

[a] Issuance of municipal bonds. 
—Edward C. Jones Co. v. Gutten- 
berg, 66 N. J. L. 659, 51. A 274, 

[b] Sewage and garbage disposal. 
—McBean v. Fresno, 112 Cal. 159, 44 
P 358, 58 AmSR 191, 31 LRA 794; 
Red Oak First Nat. Bank v. Emmets- 
burg, 157 lowa 555, 188 NW 451, LRA 
1915A 982. . 

[ce] Street car fares.—Detroit v. 
Detroit Citizens’ St. R. Co., 184 U. S. 
368, 22 SCt 410, 46 L. ed. 592, 

[d] ‘Telegraphs and telephones.— 
Rock Island vy. Central Union Tel. 
Co., 1382 Ill. A. 248. 

[e] Water and light supply.— 
Omaha Water Co. v. Omaha, 147 Fed. 
1, 77 CCA 267, 12 LRANS 736, 8 Ann 
Cas 614 [app dism 207 U. S. 584, 28 
Sct 262, 52 L, ed. 351]; Pikes Peak 
Power Co. v. Colorado Springs, 105 
Fed. 1, 44 CCA 383; Carlyle Water, 
ete,, Co. v. Carlyle, 31) Mill; Ay) 3255 
Vincennes v. Citizens’ Gas Light Co., 
132 Ind. 114, 31 NE 573, 16 LRA 
485; New Orleans Gas-Light Co. v. 
New Orleans, 42 La. Ann, 188, 7 S 
559; State v. McCardy, 62 Minn. 509, 
64 NW 1123; Light, ete., Co. v. Jack- 
son, 73 Miss. 598, 19 S 771; State v. 
Great Falls, 19 Mont. 518, 49 P 15; 
Baily v. Philadelphia, 184 Pa. 594, 
39 A 494, 68 AmMSR 812, 39 LRA 837; 
Predicadores vy. Metropolitan Water 
Dist., 44 Philippine 292; Tanner v. 
Auburn, 37 Wash, 38, 79 P 494. 

41. Kerling Bros. Co. v. Toledo, 
10 OhS&CP 509, 8 OhNP 62. 

42. Chillicothe v. Logan Natural 
Gas, ete., Co., 11 OhS&CP 24, 8 OhNP 


Auburn, 


Chillicothe v. Logan Natural 
Gas, etc., Co., supra. 

44. In re Olver, 20 Ont, A. 529, 

Validity of contract dependent on 
appropriation or provision for pay- 
ment see infra § 2213. 

A& “Grockhill  Jron,,..ete;, Co.) Vv. 
Taunton, 273 Fed. 96 [rev 261 Fed. 
934]; Blood v. Manchester Hlectric 
Light Co., 68 N. H. 340, 39 A 335. 

“The authority of Golden while in 
office, so far as concerned the pur- 
chase of supplies for the lighting 
plant, was coextensive with the pow- 
ers of the city, and the limitation in 


43. 


the term of his office was imma- 
terial. -Under the authority vested 
in him by section 3 it was within 
his power to determine the kind and 
amount of coal he would buy and 
when it should be delivered; and 
the only limitation upon this power, 
in the absence of regulation by the 
mayor, was that he should exercise 
good faith in making the purchase. 
As he was authorized to buy the coal, 
and did not act in bad faith or in 
fraud of the rights of the city in 
making the contract, it was valid, 
and the defendant was at fault in 
refusing to accept the balance of 
the coal.’ Rockhill Iron, ete., Co. 


v. Taunton, supra. 

[a] Coal for lighting plant.— 
Under a statute authorizing the 
mayor to appoint a manager of mu- 
nicipal lighting, to have, under the 
direction of the mayor, full charge 
of the plant and of the purchase of 
Supplies, a manager appointed by 
the mayor for a fixed term can, in 
the absence of regulations by the 
mayor to the contrary, make a con- 
tract for the purchase of coal needed 
by the plant for a period extending 
beyond the manager’s term, and such 
contract is binding on the city after 
the expiration of such term. Rock- 
hill Iron, ete., Co. v. Taunton, 273 
Fed. 96 [rev 261 Fed. 234]. 

46. See supra text and note 40. 

47. Biddeford vy, Yates, 104 Me. 
506, 72 A 335, 15 AnnCas 1091. See 
Metropolitan Inv. Co. v. Milwaukee, 
182 Wis. 539, 196 NW 240 (lease to 
a city and conduct of city officials 
after its termination construed as 
not constituting a holding over by 
the city so as to obligate it as ten- 
ant from year to year). 

48. Macon y, Bibb County, 188 Ga. 
366, 75 SH 435. 

49. Withers v. New York, 92 App. 
Div. 147, 86 NYS 1105 [app dism 182 
N. Y. 517 mem, 74 NE 1128 mem]. 

{a] Supervision by architect.— 
An architect may be employed for 
the purpose of preparing plans and 
specifications and supervising the 
construction of a public building. 
Such employment would necessarily 
terminate upon the completion of the 
building, and is not unauthorized be- 
cause such work is liable to extend 
beyond the term of office of the indi- 
vidual members of the board em- 
powered to make the contract. With- 
ers v. New York, 92 App. Div. 147, 86 
NYS 1105 [app dism 182 N. Y. 517 
mem, 74 NE 1128 mem]. 

50. See generally supra §§ 177— 
183 in 43 (Cl J. 

51. See supra § 287 in 438 C. J. 

52. U. S—San Francisco-Oakland 
Terminal R. Co. v. Alameda, 226 Fed. 
889; Garrison v. Chicago, 10 F. Cas, 
No. 5,255, 7 Biss. 480. 


Ariz.—Tempe v. Corbell, 17 Ariz. 
1, 147 P7465; LRAI915E 5st. 
Ga,—Horkan v. Moultrie, 136 Ga. 


561, 71 SH 785. 


ing legislative authority.®* 
with discretionary power in the transaction of busi- 
ness in his department and the requisite authority 
to make contracts with reference thereto a power 
to bind his successor in matters properly within 
the discretion of the person holding the office.®> 
This rule has been applied to contracts for personal 
or professional services to the eity,°° and to the 


[§ 2168 


boring county for the care of the city’s contagious 
disease patients at the county hospital,** and to a 
contract for services with reference to the construc- 
tion of a publie building.*® 

Legislative functions.°° 
a council may not by contract bind its successors 
to forego®? or to exercise®® their legislative func- 
And the same is true of any city board hay- 


Under the general rule>? 


Nor has a city officer 


Ind.—Peru v. Gleason, 91 Ind. 566. 

Md.—Westminster Water Co. vy. 
Westminster, 98 Md. 551, 56 A 990, 
103 AmSR 424, 64 LRA 630. : 

Miss,—Edwards Hotel, ete., R. Co. 
v. Jackson, 96 Miss. 547, 51 S 802. 

N. Y.—Richmond County Gas-Light 
Co. v. Middletown, 59 N. Y. 228 [aff 1 
Thomps. & C. 433]; New York, etc., 
R. Co. v. New Rochelle, 29 Misc. 
195, 60 NYS 904. 

Tex.—Waterbury v. Laredo,.68 Tex. 
565, 5 SW 81. 

Ont.—Eastview v. Roman Catholic 
Episcopal Corp., 44 Ont. L. 284, 15 
OntWN 211, 47 DomLR 47, 

[a] Drain.—A city cannot make 
an agreement with landowners to 
maintain a drain for the benefit of 
their lands within or without the 
city limits, which it cannot after- 
ward repudiate if it chooses. Peru 
v. Gleason, 91 Ind. 568. 

[b] Water supply.—A contract of 
a city to pay a water company an-’ 
nually for a number of years for a 
water supply—not a definite amount, 
but the proceeds of an annual tax 
of a certain per cent on all the as- 
sessed property in the city—is in- 
valid for unreasonableness, and as 
an abdication of the city’s legislative 
power. — Westminster Water Co, v. 
Westminster, 98 Md. 551, 56 A 990, 
103 AmSR 424, 64 LRA 630. 

53. Born y. Pittsburgh, 266 Pa. 
128, 109 A 614, 

_[a] Street paving.—A city coun- 
cil cannot enter into .a contract pro- 
viding, among other things, for the 
paving of a street at some future 
time, such paving requiring ordi- 
nances of future councils to deter- 
mine how the paving shall be done. 


Born vy. Pittsburgh, 266 Pa. 128, 109 
A 614, 
54. Lake Shore, ete., R. Co. v. 


Elyria, 14 Oh, Cir. Ct. N.S. 364, 32 
Oh. Cir, Ct. 449 (trustees of water 
board having power to “assess and 
eollect the water rent’). ; 

55. New. York v. New York Dis- 
peed Corp., 100 Misc. 536, 166 NYS 


[a]. Garbage disposal.—One street 
cleaning commissioner does not have 
the power in a garbage disposal con- 
tract to bind his successor to a par- 
ticular method of collecting gar- 
bage. New York v. New York Dis- 
Lene Corp., 100 Mise. 536, 166 NYS 


56. Ariz—Tempe v. Corbell, 17 
Ariz. 1, 147 P 745, LRAI915B 581. 

Kan.—Hall v. Wichita, 115 Kan. 
656, 223 P 1109; Emmert v. De Long, 
12 Kan. 67. ~ 

N. Y.—Jacobs v. Elmira, 147 App. 
Div. 433, 1832 NYS 54; Mack v. New 
York, 37 Misc. 371, 75 NYS 809 [aff 
82 App. Div. 637, 80 NYS 1139 (aff 
176 N. Y. 573 mem, 68 NE. 1119 
mem)]; Connelly v. Kingston Alms- 
house, 32 Misc. 489, 66 NYS 194. 

N. C.—Wilmington vy. Bryan, 141 
N. C, 666, 54 SE 543. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


§§ 2168-2169] 


grant of exclusive franchises®’ or privileges®® by 


the city. 


[§ 2169] G. Personal Interest of Officers>®—1. 
In General. The general rule, sometimes enunciated 


. Pa.—McCormick v. Hanover Tp., 
246 Pa. 169, 92 A 195. 

[a] Physician’s services.—Where 
the board of commissioners of the 
almshouse of a city, a department 
of the city government, employed 
plaintiff; by contract for two years, 
to perform surgical and medical serv- 
ices, and the duration of the office 
or employment of a physician was 
not provided for by the constitution 
of the state nor declared by law, 
and at the end of the first year the 
incoming board employed another 
physician, and plaintiff sued to re- 
cover his salary for the remainder 
of his term under the contract, it 
was held that the contract of the 
outgoing board was not binding on 
the succeeding board. Connelly v. 
Kingston Almshouse, 32 Misc. 489, 66 
NYS 194. 

[b] Sprinkling streets.—A  con- 
tract for sprinkling streets for one 
year made just before the city coun- 
ceil was going out of office, and for 
the purpose of establishing its own 
appointee for the period of the con- 
tract, is void. Tempe v. Corbell, 17 
Ariz: 1, 147 P 745, LRA1915H 581. 

57. Syracuse Water Co. v. Syra- 
cuse, 116 N. Y. 167, 22 NE 381, 5 LRA 
546 [writ of error dism 154 U. S. 
519 mem, 14 SCt 1153 mem, 38 L. ed. 
1077 mem]. 

58. Horkan v. Moultrie, 136 Ga. 
561, 71 SE 785. 

[a] Water supply.—Under a stat- 
ute declaring that one council can- 
not by an ordinance bind its suc- 
cessor, so as to prevent free legis- 
lation in municipal matters, a coun=- 
ceil cannot make a binding contract to 
obligate the municipality to furnish 
free of charge for an indefinite fu- 
ture time sufficient water for the 
use of a given building in the city, 
in consideration of the owner of the 
building allowing the city to lay its 
sewer through its land. MHorkan v. 
Moultrie, 136 Ga. 561, 71 SE 785; 

59. Cross references: 
Disqualification of member of coun- 

cil from yoting see supra § 780 in 

43 Cid. : 
Ratification where officer is 

ested see infra §§ 2226-2230. 
Recovery by officer on implied con- 

tract see infra § 2247. 

60. See constitutional, 
and charter provisions. 

“The cases of course are unani- 
mous to the effect that the member 
of a municipal body, who enters 
into a corrupt contract forbidden by 
the act, is guilty ... and that the 
_contract itself is thereby void.” 
Fredericks v. Wanaque, 95 N. J. L. 
165, 167, 112 A 309. To same effect 
State v. Kuehnle, 85 N. J. Li. 220, 88 
A 1085, AnnCasi1916A 69; Atlantic 
City Water-Works v. Read, 50 N. J. 
L. 665, 15 A 10; Siedler v. Hudson 
County, 29, Noid. Ts; '632. 

“In the problem of municipal gov- 
ernment which always confronts the 
law-making power, a looted treas- 
ury is in no wise in the back ground, 
and to prevent this the legislature 
has not and does not hesitate to re- 
sort to any ... [device] coupling an 
infringement of the laws in that re- 
gard with fine and imprisonment and 
forfeiture of office, and hence _ the 
enactment of the sections from which 
I have just quoted.” Findlay v. 
Parker, 17 Oh. Cir. Ct. 294, 301, 9 Oh. 
Cir; Dee. 71.0: 

[a] Irrigation of councilmen’s 
lJand.—Where councilmen were land- 
owners under a reclamation project 
outside a city, and with other land- 
owners subscribed to a contract be- 
tween the company and the city, and 
thereby obtained six more acre inches 
of water free, such contract, which 
was entered into by such council, was 
void under the statute. Gantenbein 


inter- 


statutory, 
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in a constitution, charter, or statute,®° is that mu- 


nicipal contracts in which officers or employees of 


void®t 


v. Pasco, 71 Wash. 635, 129 P 374. 

[b] Note in payment of interest. 
—Where, by the charter of a city, 
the members of the common council 
are prohibited from being interested 
in any contract for which payment 
must be made under any ordinance 
of the common council, and a mem- 
ber of the council, by a secret ar- 
rangement with a contractor, be- 
comes interested in such contract, a 
note given by the contractor to such 
member for his share of the profits 
of the contract is void, and, being 
void, an assignee thereof cannot re- 
cover upon it. Bell v. Quin; 4 N. Y., 
Super. 146. 

{c] Sale of contractor’s claim to 
officer.—Where plaintiff, through its 
agent, sold goods to a city, and, after 
plaintiff forbade the agent to col- 
lect the pay therefor, he sold the 
claim to an alderman, payment by 
the city to such alderman. was no 
defense to a suit by plaintiff for the 
price of the goods, the purchase of 
the claim by the alderman being in- 
valid, under Pen, Code art 264, which 
imposes a penalty on any officer of a 
city who shall purchase any claim 
against the city, and the. city charter 
providing that no member of the city 
council shall be interested in any 
contract, the consideration of which 
is to be paid from the city treasury. 
Texas Anchor Fence Co. v. San An- 
tonio, 30 Tex. Civ. A. 561, 71 SW 301. 

61. U. S.—American Emigrant Co. 
v. Wright County, 97 U. S. 339, 24 
L, ed. 912; Santa Ana Water Co. v. 
San Buenaventura, 65 Fed. 323. 

Ala.—Ensley v. Hollingsworth, 170 
Ala. 396. 54 S 95, AnnCas1912D 652. 

Cal.—Osburn v. Stone, 170 Cal, 480, 
150 P 367; Berka v. Woodward, 125 
Cali: 119, 57. Purvi se AmSR. 812645 
LRA 420; Capron v. Hitchcock, 98 
Cal. 427, 33 P 4381; Finch v. River- 
side, etc., R. Co., 87 Cal. 597, 25 P 
765; Stockton Plumbing, etc., Co. v. 
Wheeler, 68 Cal, A. 592, 229 P 1020. 
See Lower Kings River Reclamation 
Dist. No. 531 v.. McCullah, 124 Cal. 
175, 56 P 887 (holding that an as- 
sessment was valid, even though a 
part of the money thus raised was 
to pay for work done for the city by 
one of the city officers where the 
engineer in charge of the work had 
eertified to its necessity and that the 
work had been well done). 

Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625; West v. Berry, 98 
Ga. 402, 25 SE 508; Macon v. Huff, 


60 Ga, 221. 

Ill—Peo. v. Sperry, 314 Ill. 205, 
tee NE 344; Dwight v. Palmer, 74 Ill. 
295. 

Ind.—Miller v. Jackson Tp., 178 


Ind. 503, 99 NE 102; Benton v. Ham- 
ilton, 110 Ind. 294, 11 NE 238; Case 
v. Johnson, 91 Ind. 477; Ft. Wayne 
v. Rosenthal, 75. Ind. 156, 39: AmR 
127; Mogul v, Garvey, 54 Ind, A. 547, 
103 NE 118; McNay v. Lowell, 41 Ind, 
A, 627, 84 NE 778. 

Iowa.—Peet v. Leinbaugh, 180 
Iowa 937, 164 NW 127; Weitz v. Des 
Moines Independent Dist., 87 Iowa 
81, 54 NW 70. 

Ky.—Wilson v. Smith, 215 Ky. 504, 
284 SW 1102; Arms v. Denton, 212 
Ky. 43, 278 SW 158; Bornstein v. 
Louisville School Bd., 137 Ky. 108, 
122 SW 522; Nunemacher v. Louis- 


ville, 98 Ky. 334, 32 SW 1091, 17 
KyL 933. 

La.—McManus v. Scheele, 116 La, 
72, 40 S 5385. 


Me. — Goodrich v. Waterville, 88 
Me. 39, 33 A 659. 

Mich.—Ferle vy. Lansing, 189 Mich. 
501, 155 NW 591; LRAI917C 1096; 
Baars v. Laketon Tp., 163 Mich. 665, 
129 NW 7, AnnCasl1912A 866. 

Minn.—Stone v. Bevans, 88 Minn, 
127, 92 NW 520, 97 AmSR 506; Macy 
v. Duluth, 68 Minn, 452, 71 NW 687. 


the city have a personal pecuniary interest are 
and no action can be maintained there- 


Miss.—Noxubee County Hardware 
Co. v. Macon, 90 Miss, 636, 43 S 304 
(constitution). 
ae v. White, (A.) 282 SW 

Mont.—State v. Great Falls, 19 
Mont. 518, 49 P 15. 

Nebr.—McElhinney v. Superior, 32 
Nebr, 744, 49 NW 705; Grand Island 
Gas Co. v. West, 28 Nebr. 852, 45 
NW 242. 

N. H.—Holderness v. Baker, 44 N. 
H. 414, 

N. J.—Brown vy, Street Lighting 
Dist. No.1; 71. N., J.....79, 58 A 115; 
Harrison v. Elizabeth, 70 N. J. L. 591, 
57 A 132; Foster v. Cape May, 60 
N. J. L. 78, 36 A 1089; Wegt Jersey 
Tract. Co. v. Camden, 56 Pe idea, 
431, 29 A 163 [aff 57 N. J.i L710, 34 
A. 1134 (aff 58 N., J... L. 362, 33. A 
996) ]. 

N. Y.—Smith v. Albany, 61 N. Y. 
444; Seaman v. New York, 172 App. 
Div. 740, 159 NYS 563 [aff 225 N. Y. 
648 mem, 121 NE 889 mem]; Moran 
v. Barlow, 145 App. Div. 642, 130 
NYS 432; Heughes v. Board of Hdu- 
cation, 37 App. Div. 180, 57 NYS 799; 
Bell v. Quin, 4 N. Y. Super. 146; Mar- 
john Realty Co., Inc. v. Long Beach, 
122 Mise. 763, 204 NYS 53° [aff 211 
App. Div. 805, 207 NYS 876]; Sebring 
v. Starner, 119 Misc. 651, 197 NYS - 
201; Terry v. Gleason, 21 Misc. 368, 
47 NYS 741. 

N. C.—Snipes v. Winston, 126 N. 
C, 374, 35 SE 610, 78 AmSR 666. 

Oh.—Findlay v. Parker, 17 Oh. Cir. 
Ct. -294, 9 Oh. Cir. Dec. 710; State 
Vv. Funk, 16:Oh?: Cir.) Ct)-155; 78 "Oh. 
Cir. Dec. 782; Bellaire Goblet Co. v. 
Findlay, "5: Oh.» CirévCt,. 418, 3) -Oh. 
Cir. Dec. 205; Cleveland Electric R. 
Co. v. Cleveland, 19 OHNPNS 577. 

Pa.—Com. v. Witman, 217 Pa. 411, 
66 A 986; Com. v. De Camp, 177 Pa. 
112, 35 A 601; Milford v. Milford 
Water Co., 124 Pa. 610, 17 A 185, 3 
LRA 122; Riebe v. Lansford Borough, 
5 Pa. Dist. 555, 18 Pa. Co. 289; Ken- 
nett Electric Light Co. v. Kennett 
Square, 4 Pa. Dist. 707, 8 Kulp 105; 
Lindsey v. Philadelphia, 2 Phila. 212. 

S. C.—Duncan vy. Charleston, 60 S. 
C.*532,°39 SH 265: 

Tenn.—Knoxville v. Christenberry, 
147 Tenn. 286, 247 SW 98; Burkett 
v. Athens, (Ch. A.) 59 SW 667. 

Tex.—Meyers v. Walker, (Civ. A.) 
276 SW 305; Texas Anchor Fence 
Co. v. San Antonio, 30 Tex. Civ. A. 
561, 71 SW 301. 

Vt.—Bergeron vy. Jackson, 94 Vt. 
91, 108 A 912, 

Wash.—State v. Irwin, 74 Wash. 
589, 184 P 484, 1385 P 472; Ganten- 
bein v. Pasco, 71 Wash. 635, 129 P 
374; Northport v, Northport Town- 
site Co., 27 Wash. 548, 68 P 204. 

Wis.—Ryan v. Olson, 183 Wis, 290, 
197 NW 727; Edward E. Gillen Co. 
v. Milwaukee, 174 Wis. 362, 183 NW 
679; Antigo Water Co. v. Antigo, 144 
Wis, 156, 128 NW 888. 

B. C.—Coughlan v. Victoria; 3 B. 


Co. bt. 
Ont.—Rex v. Curry, 46 Ont. L. 297, 
17 OntWN 203 


“When a municipality is allowed 
to embark in a business enterprise 
such as operating a plant to fur- 
nish its inhabitants with light and 
fuel, and to carry on the business 
of buying and selling gas where of 
necessity the conduct and manage- 
ment and control of the business is 
in the hands of those who are not 
personally interested in the assets 
of the business, who take no part in 
its savings, who pay no part of its 
liabilities; who are strangers to its 
profits, and not directly affected by 
its expense, the necessity of every 
safeguard is most apparent. 'Those 
who-conduct the business. and con- 
trol it, may not directly or indi- 
rectly both buy for it and sell to it 
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on,®? regardless of the amount of such interest,®* the 
rule operating to invalidate the contract on grounds 
of publie policy, even though the statute merely dis- 
qualifies or penalizes the officer violating its provi- 
sions,°* although in some jurisdictions it is held 
that a statute penalizing an officer for interest in a 
municipal contract will not affect the validity of the 
contract.°° Where a particular city charter so pro- 
vides, the stringency of the general rule is relaxed 
and such contracts are declared to be void only at 
the option of the comptroller ;°* but under: such pro- 
vision in order to invalidate the contract as against 
the city it is not necessary that the comptroller 
should have exercised his option, and declared a for- 
feiture of the contract.$? 

[§ 2170] 2. Officers within the Rule. The rule 
-prohibiting city officers from having a personal pe- 
cunlary interest in city contracts and invalidating 
contracts where such interest appears®S has been 
held to apply to members of the city council,®? mem- 
bers of a city board of health’? or sewerage com- 
mission,"? secretary of a city board of health," city 
physician,*$ city judge,’* superintendent of public 
works,*® governor of the almshouse,** and trustees 
of municipal gas works."7 The rule has been held 


either material or labor, and this 
however honest and competent may 
be the one who thus serves it.” 
Findlay v. Parker, 17 Oh, Cir. Ct. 294, 
301, 9 Oh. Cir. Dec. 710. 

{a] Officer's interest in bid.—A 
sewerage commission of a city was 
justified in rejecting the lowest bid 
on the ground that one of its mem- 


the placeholder 


meanor. 
York Charter. 


69. 
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inhibitive of all soe contracts, and 
who 
therein is declared guilty of a misde- 
[Section 1533, Greater New 
See, too, section 1561].” 
Seaman v. New York, supra. 

68. See supra § s 
Smith v. Albany, 61 N. Y. 444 


ee 


[§§ 2169-2171 


not to apply to a village treasurer, under a judicial 
construction of statutes applicable to that particu- 
lar office ;8 nor to city attorneys where the contract 
is for additional compensation for services to be 
rendered in a suit honestly believed to be immi- 
nent;7° nor to state officers ;8° nor to a person hold- 
ing an unofficial position of great, although unde- 
fined, influence in the dominant political organiza- 
tion, as the ‘‘boss’’ or ‘‘leader’’ thereof.** Nor 
does the rule apply to a person who is not an officer 
of the city but who is merely employed to render 
specifie services connected with the particular work 
contracted for.*? 

[§ 2171] 8. Application of Rule—a. In General. 
In the absence of statute, the rule’? has been held 
to apply, even though the city officer took no active 
part in negotiating** or voting for the contract,** 
or received no benefit therefrom,®* and even though 
he voted against the contract,S’ and it was more 
advantageous to the city than contracts proposed 
by other bidders.*® 

Effect of statutory or charter provisions. Where 
there are charter or statutory provisions expressly 
relating to such contract, they will be governed 
thereby.8® However, since the rule invalidating city 


the village treasurer is president is 
not void. Matter of Kenmore, 59 
Misc. 388, 110 NYS-1008. 

79. Devany v. South Norfolk, 143 
Va. 768,.129 SE 672. 

80. State v. Meier, 96 Mo. A. 160, 


is coneerned 


2169 69 SW 668. 


[a] Election commissioner.—The 
office of election commissioner of St. 


bers was employed as superintendent 
of the company making the bid. Ed- 
ward FE. Gillen Co. v. Milwaukee, 
174 Wis. 362, 183 NW 679. 

{b] Interest disqualifying for of- 
fice.—As against a claim that de- 
fendant was disqualified to hold of- 
fice, under a statute prohibiting any- 
one holding a city office who had 
an interest in a contract with the 
city because of his liability to the 
city on account of money received 
from the city for teams furnished by 
him for city work while he was an 
officer, such contract is voidable only 
at the instance of the city, and if the 
city pays the Dill, it has no claim 
against defendant to recover it back, 
and defendant is not therefor dis- 
qualified to hold office. Rex v. Curry, 
46 Ont. L. 297, 17 OntWN 203. 

62. See cases supra note 61. 
also Contracts § 339 et seq. 

63. Lindsey v. Philadelphia, 2 
Phila. (Pa.) 212. 
rr eageaniigan of rule see 
weiii. 

64 See infra § 2171. 

65. South Vancouver v. Rae, 12 B. 
C. .184; Re. Arthur;.'6)B...C. 3238, 

66. Matter of Clamp, 33 Misc. 250, 
68 NYS 345 (provisions of the 
Greater New York Charter). 

67. Seaman v. New York, 172 App. 
Div. 740, 744, 159 NYS 563. 

_“I cannot think that the expres- 
sion in the said section 1533, ‘All 
such contracts in which any such 
person is or becomes interested as 
above described shall, at the option 
of the comptroller, be forfeited and 
void,’ means that unless the comp- 
troller forfeits or avoids them they 
are legal obligations upon the city, 
enforceable by the placeman as 
promisee. Or, in other words, thata 
contract prohibited by the common 
law, and prohibited by a _ statute 
which is adjudged to be declaratory 
of the common law (Schultze v. New 
York, 152 App. Div. 39, 43, 136 NYS 
715) is by that very statute declared 
in effect valid as to the promisee, un- 
less the city affirmatively, through 
its comptroller, forfeit or avoid it. 
The general purpose of the statute is 


See 


infra § 


[aff 7 Lans. 14]; Com. v. Witman, 15 
Pa. Dist. 210 (penal statute). P 

“The common council of the city 
of Albany, of which the plaintiff was 
a member, were the agents of the 
city, and while holding that rela- 
tion to it each member of that body 
was under such an obligation of ab- 
solute loyalty to the interests of the 
eity as prohibited any member of 
the board from entering into any ar- 
rangement with his associates by 
which his individual interest would 
come in conflict with the interests of 
his constituents, who are entitled ex- 
elusively to such an exercise of his 
caution and judgment in their be- 
half as an ordinarily prudent man 
would exercise in his own business. 
In bargaining for the city he could 
not be one of a party, acting as an 
employer, and become himself, by 
the same bargain, an employe.” 
Smith v. Albany, 61 N. Y. 444, 445. 

70. Ft. Wayne v. Rosenthal, 75 
Ind. 156, 39 AmR 127. 

71. Edward E. Gillen Co. v. Mil- 
waukee, 174 Wis. 362, 183 NW 679. 

72. Greenfield vy. Black, 42 Ind. A. 
645, 82 NE 797. 

73. New Carlisle v. Tullar, 61 Ind. 
A, 230, 110 NE 1001. 

74 McGregor vy. Logansport, 79 
Ind. 166. 

75. Sebring v. 
651, 197 NYS 201. 

76. Roosevelt v. Draper, 23 N. Y. 
318 [aff 12 HowPr 469]. 

77. Findlay vy. Parker, 17 Oh. Cir. 
Ct. 294, 9 Oh. Cir. Dec., 710. 

78. Matter of Kenmore, 59 Misc. 
388, 110 NYS 1008. 

[a] Village treasurer.—The treas- 
urer of a village is not an officer 
within Village L. (L. [1897] p 451 
e 414) § 3138, providing that an of- 
ficer shall not be interested in a 
contract which he or a board of 
which he is a member is authorized 
to make on behalf of the village, 
since under § 81 (p 388) the village 
treasurer is not a member of the 
board of trustees, and is not author- 
ized to make contracts on behalf 
of the village, so that a contract 
for public work entered into between 
a village and a corporation of which 


Starner, 119 Misc. 


Louis being created by act ef the 
legislature, the incumbents_being ap- 
pointees of the governor, and their 
functions applying to all elections, 
such a commissioner is not a city 
officer, so as to prevent the coerpora- 
tion of which he is president making 
a contract with the city, under a city 
charter providing that city officers 
shall not be interested in a contract 
with the city. State v. Meier,.96 Mo. 
A. 160, 69 SW 668. : 

81. Philadelphia v. Durham, 16 
Pa. Dist. 81. ‘ 

82. Kennedy v. Gustine, 199 Cal. 
251, 248 P 910. 

{a] City engineer.—A city which 
has no permanent official known as 
the city engineer: contracts with a 
person to perform engineering work 
for a particular improvement and 
gives him the title of city engineer 
but only for the particular job. His 
compensation is fixed at seven per 
eent of the contract price for the 
improvement. Such an employee is 
not a city officer whose interest in 
the contract renders it void. Ken- 
ane v. Gustine, 199 Cal. 251, 248 P 

83. See supra § 2169. 

84. Stockton Plumbing, etc., Co. 
v. Wheeler, 68 Cal. A. 592, 229 P 
1020; Bellaire Goblet Co. v. Findlay, 
5 Oh. Cir. Ct. 418, 3 Oh. Cir. Dec. 205. 

85. Ensley v. Hollingsworth, 170 
Ala. 396, 54 S 95, AnnCas1912D 652. 

86. Seaman v. New York, 172 App. 
Div. 740, 159 NYS 563. [aff 225 N. Y. 
648 mem, 121 NE 889 mem]. 


87. Kennett Electric Light Co. v. 
Kennett Square, 4 Pa. Dist. 707, 8 
Kulp 105. 

88. Stockton Plumbing, ete., Co. 
Ose tere 68 ‘Cal. A. -5$2, (229° P 

89. Com. v. Willis, (Ky.) 42 SW 


1118; Morrissey v. Saratoga Springs © 
Sewer, etc., Commn., 73 Misc. 432, 138 
NYS. 365. 

[a] City attorneys are held not 
amenable to the rule under judicial 
construction of a statute. Com. v. 


Willis, (Ky.) 42.SW 1118. ' 
{[b] Village superintendent of 
streets.—The general village law 


$$ $$ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§ 2171] 


contracts on the ground of personal interest of a 


city officer or employee therein®® 


reasons of public policy,®' if the interest is shown, 
the rule operates to invalidate the contract, even 
though the statute, strictly construed, would seem 
merely to disqualify or penalize the officer violating 
its provisions,” or not to refer at all to contracts 
in which particular officers were interested,?? and 
the application of the rule is mandatory, even 
though a statute, strictly construed, would seem to 


make its application discretionary 


and its application to all city contracts, vitiated 
by the officer’s interest therein, is called for, even 
though the invalidating statute refers to a particu- 
lar class only of such contracts.®* 
contract in which a city employee has an interest 


is void, even though the statute 


contracts in which city officers have an interest,°® 


stipulates that a village officer shall 


.-not be directly or indirectly inter- 
ested in a village contract, “nor in 
furnishing work or materials.’ The 


section of the law creating the office 
of superintendent of streets provides 
that he shall not be interested in any 
contract with the village but omits 
the prohibition found in the general 
sections against furnishing work or 
materials. Construing these sections 

together the court holds that a vil- 
lage superintendent of streets may 
recover from the village for work 
or materials furnished to it. Mor- 
rissey v. Saratoga Springs Sewer, 
ete., Commn., 73 Misc. 432, 133 NYS 
365. 

[ec] Claim for merchandise sold.— 
The selling of merchandise by a 
member of the city council to the 
city and the making of a claim there- 
for against the city is not the col- 
lection of an illegal fee for services 
within the meaning of a _ statute 
penalizing’ the charging and collect- 
ing of such illegal fees, nor does 
the allowance and collection of claims 
by a member of the city council for 
merchandise sold by him to the 
eity constitute a refusal or neglect 
to perform his official duty within 
the meaning of a statute penalizing 
such refusal. Collman v. Wana- 
maker, 27 Ida. 342, 149 P 22. 

90. See supra § 2169. 

91. Ensley v. Hollingsworth, 170 
Ala. 396, 54 S 95, AnnCas1912D 652; 
Stockton Plumbing, etc., “Co. _ v. 
Wheeler, 68 Cal. A. 592, 229 P 1020; 
Smith v. Albany, 61 N. Y. 444 [aff 
qT ans 1 4). 

92. Bradley, ete., Co. v. Jacques, 
110 SW 836, 33 KyL 618. But see 
supra § 2170 (for authority to the 
contrary). 

98. New Carlisle v. Tullar, 61 Ind. 
A. 230, 110 NE 1001. : 

[a] City physician.—A contract 
with a city physician to treat small- 
pox patients is void as against pub- 
lic policy, even though the prohibit- 
ing statute does not refer to city 
physicians. New Carlisle v. Tullar, 
61 Ind. A, 230, 110 NE 1001. 

94. Stockton Plumbing, etc., Co. 
v. Wheeler, 68 Cal. A. 592, 598, 229 
Pralo2de)<- 7 

“The efficacy of the doctrine would 
certainly be entirely destroyed—in 
fact, it would not be the doctrine of 
‘public policy’ at all—if_in this or 
any like case it were left to the 
discretion—indeed, the caprice—of 
the council or other governing body 
of a municipality to determine 
whether a contract so characterized 
should or should not be deemed to be 
invalid.” Stockton Plumbing, ete., 
Co. v. Wheeler, supra. 

-{a] Officer “may” not have an in- 
terest.—A statute declaring that a 
eity officer ‘“may’’ not have an in- 
terest in city contracts is construed 
as meaning that he must not have 
such interest, and a contract where 
such interest appears is void. Stock- 
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is grounded on 


a city officer.” 


hs) 


terials’’ to the 


with the court,®* 


concealment. 


So that a city Private gifts. 


invalidates only 
gifts.® 


ton Plumbing, ete., Co. v. Wheeler, 68 
Cal. A. 592, 229 P 1020. 

95. Ensley v. Hollingsworth, 170 
Ala. 396, 54 S 95, AnnCas1912D 652; 
Smith v. Albany, 61 N. Y. 444 [aff 
7 Lans. 14]. 

“The act of 1843 (Session Laws of 
that year, p. 36) making it unlaw- 
ful for a member of any common 
council of any city in this State to 
become a contractor under any con- 
tract authorized by the common 
council, 
tracts to be declared void at the 
instance of the city, has not wrought 
a change in the rule referred to; 
it is, so far as it goes, simply de- 
elaratory of the law as it existed 
previous to its passage. It does not 
encroach upon the common law, and 


is not, therefore, to be construed 
strictly.” Smith v. Albany, 61 N 
Y. 444, 447. 

[a] Partnership contracts. — A 


contract entered into with a firm of 
which one of the partners was a city 
officer is void, even though made 
before the enactment of a _ statute 
prohibiting such contracts. Ensley 
v. Hollingsworth, 170 Ala, 396, 54 S 
95, AnnCas1912D 652. 

96. Ensley v. Hollingsworth, su- 
pra; Smith v. Albany, 61 N. Y, 444; 
Seaman v. New York, 172 App. Div. 
740, 159 NYS 563 [aff 225 N. Y. 648 
mem, 121 NE 889 mem]; Sebring v. 
Starner, 119 Misc. 651, 658, 197 NYS 


201. 

[a] “The statute is merely de- 
claratory of the common law. Un- 
der the common law both officials and 
employees were not permitted to en- 
ter into contracts with the munici- 
pality. The statute only prohibits 
contracts between the city and of- 
ficials but the common law still re- 
strains employees from making sim- 
ilar contracts. ... It is contrary to 
public policy to permit an officer or 
employee of a city to make a con- 
tract with it and such a contract is 
illegal even though the officer or em- 
ployee has not gained any benefit 


therefrom.” Sebring v. Starner, 
supra. 
[b] Declaratory of public policy. 


—‘‘That a contract in violation of 
a positive statute is void, is no argu- 
ment against the proposition that a 
contract that is violative of public 
policy at common law is likewise 
void. On the contrary, the two prop- 
ositions in principle go hand in hand, 
The positive statute is but an ex- 
press legislative declaration of pub- 
lic policy. It is often the case that 
a statute.is but a declaration of the 
law as it previously existed—simply 
a legislative affirmation of the com- 
mon law. ... It is insisted by coun- 
sel that the enactment of section 1194 
of the Code of 1907, constituting a 
part of what is known as our Mu- 
nicipal Code, and which now prohibits 
the making of such contracts as the 
one under consideration, ‘goes to 
show that the lawmaking body of 


grounds a contract for the loan of money. 
the statute has been held not to apply to contracts 
of purchase under which supplies have been deliv- 
ered to, and retained by, the city without fraud or 


and authorizing such con- 


[44 C.J] 91 


and a city contract for the purchase of supplies 
from a city officer is void, even though the statute 
invalidates only contracts for work or services of 


But it has been held, under the 


general rule subjecting penal statutes to a strict 
construction,®® that a statute preventing a member 
of the city council from profiting by any contract 
‘‘for the sale or furnishing of any supplies or ma- 


city does not invalidate on such 
And 


The rule? applies to city contracts 


for the construction of public works, even though 
payments therefor are provided for by private 


this state considered that a statute 
was necessary to make such contracts 
illegal,’ and as the contract before 
us was entered into prior to said 
enactment it should be held valid and 
binding. The reasoning is unsound. 
While it is within legislative com- 
petency by express statute to declare 
such contracts illegal or legal, how 
the lawmaking body may have ‘con- 
sidered’ such contracts as to their 
validity vel non at the common law, 
is of no importance, as this was a 
matter of construction, and within 
the province of the judiciary.” Ens- 
ley v. Hollingsworth, 170° Ala. 396, 
406, 408, 54 S 95, AnnCas1912D 652. 

[ec] Draftsman.—A contract with 
a draftsman in the department of 
highways to act as architect on par- 
ticular jobs is void. Seaman y. New 
York, 172 App. Div. 740, 159 NYS 


563 [aff 225 N. Y. 648, 121 NE 889 
mem]. 
[dad] Superintendent of public 


works.—Even if a superintendent of 
public works is not, under the stat- 
ute creating the office, a city officer 
and so not within the statutory pro- 
hibition against. contracts between 
the city and city officers, a contract 
between the city and the superintend- 
ent is void on grounds of publie 
policy under the rule at common 
law. Sebring v. Starner, 119 Misc. 
651, 197 NYS 201. 

97. Bay v. Davidson, 133 Iowa 688, 
111 NW 25, 119 AmSR 650, 9 LRANS 


1014. 
98. See Statutes [36 Cyc 1183]. 
99. Long v. Lemoyne Borough, 


bs Pa. ‘311;°318) 71 A‘i2T1 20: LRANS 
74. 

“The act of 1860 is a penal one and 
must be strictly construed: Trainer 
v. Wolfe, 140 Pa, 279, 21 A 391. It 
prevents a member of council from 
profiting by any contract ‘for the 
sale or furnishing of any supplies 
or materials’ to his municipality. 
Money is not within its letter and 
certainly not within its spirit. For 
the use of money a rate of interest 
is fixed by statute, beyond which no 
lender can _ profit. In asking the 
court below to decide that a loan 
from a bank to a municipality is 
void if a member of the banking 
association making it happens to be 
a member of the town council author- 
izing it, the appellant was simply 
consistent in its narrow, technical 
and unconscionable attitude towards 
the honest claim of the appellee.” 
Long v. Lemoyne Borough, supra. 

1. Hartley v. Floete Lumber Co., 
185 Iowa 861, 171 NW 183. 

2. See supra § 2169. 

3. State v. White, (Mo. 

Sw 147, 148. 

“Though the contract relates to a 
gift to the city in trust for the spe- 
cific purpose of erecting a drinking 
fountain, nevertheless the contract 
was a contract under the city, and 
the work of erecting the fountain 
was a work done by the city, within 


A.) 282 


92 [44 C.J.| 
Recovery back of money paid. The rule has been 
held, however, not to justify the recovery back of 
payments by the city to its officers for services 
rendered without contract, or to contractors for 
work done under a contract in which city officers 
had an interest where it is shown that the work 
was honestly contracted for and performed and that 
the city received full value and retained the bene- 
fits under the contract.® 

[§ 2172] b. Emergency Contracts.° It has been 
held that the rule invalidating city contracts in 
which a city officer has an interest’ does not ap- 
ply to a contract between the city and one of its 
own officers in an emergency where it is shown that 
the making of the contract was an immediate neces- 
sity and that there was no one other than the city 
officer with whom it could have been made.’ But 
the burden is on the party contending for the va- 
lidity of the contract to prove the imperious neces- 
sity for making it,® and that such necessity was not 
brought about by any fault or neglect of the parties 
to the contract.1° If this burden is not sustained, 
the contract is within the rule and void."? 

[§ 2173] c. Improvement Contracts.1? Improve- 
ment contracts in which councilmen or officers are 
directly or indirectly interested are void,’* and a 
contract void under the terms of a general statute, 
because of the interest therein of a city officer, will 
not be validated by a curative act legalizing all 
contracts of a particular city but not in express 
terms exempting such contracts from the operation 
of the general statute.'* 


the meaning of these sections. This|307, 117 SW 301.” 


being so, the contract was 
and void.” State v. White, supra. 10. McNay v. Lowell, 
{a] Public drinking fountain.—A | 627, 84 NE 778. 
contract for the construction of a 11. McNay v. Lowell, supra. 
public drinking fountain, the funds 12. 
for which had been bequeathed to 13. Macon v. Huff, 


the city, entered into between the 
city and a contractor who was in 
partnership with the mayor, is void. 
State v. White, (Mo. A.) 282 SW 
147. 

4 Knoxville v. Christenberry, 147 


AmSR 506; 


294, 11 NE 238. 
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3 
illegal | Co. v. Louisville, supra. 


Generally see infra XVII, D. 


Case v. Johnson, 91 Ind. 477; Stone v. 
Bevans, 88 Minn, 127, 92 NW 520, 97 19. 
Northport v. Northport 
Townsite Co., 27 Wash. 543, 68 P 204. 

14. Benton v. Hamilton, 110 Ind. 


be cag 
F§§ 2171-2174 


[§ 2174] 4. Purchase or Conveyance of Prop- 
erty..> The doctrine above stated'® applies to, the 
purchase and conveyance of property by or from 
municipal officers, and contracts and conveyances 
by or to them have been. held void, solely because 
of the relation, although they took no active part 
in negotiating or concluding the purchase;'* and the 
common-law rule is not abrogated because a statute, 
enunciating the rule, does not in terms interdict 
contracts of sale.1s The same rule has been applied 
to the purchase by the city of land from the wife 
of a member of the city council.?® 
' Extent of rule. A conveyance to a city, void on 
this ground, will not be aided by the fact that 
the conveyance is made through an intermediate 
transferee in a fraudulent attempt to evade the 
operation of the rule,?° or in violation of the offi- 
cer’s fiduciary obligations to the city imposed upon 
him by reason of his official relation thereto.?:' The 
rule is extended to conveyances subjéct to a mort- 
gage which the city assumes to pay, where the city 
officer owns an interest in the mortgage.22 And 
even where a statute not merely permits, but directs 
the conveyance by the city to a particular corpo- 
ration named, of land up to a certain amount, leayv- 
ing the quantity and terms to the discretion of a 
city board, such discretion cannot be legally exer- 
cised if a member of the board is also a member 
of the purchasing body, and a conveyance based 
thereon is void.?* 

Qualifications of rule. Under some charters and 
statutes, the conveyance of property between a city 


Byrne, etc., Coal 
41 Ind. A. 


person or thing is an exclusion of the 
other). . , . Both contracts for serv- 
ice and contracts of sale are pro- 
hibited at common law. The Legis- 
lature has done nothing more than 
to emphasize the prohibition as to 
service contracts.” Bay v. David- 
son, supra. 
Woodward Vv. Wakefield, 
(Mich.) 210 NW 322; Sturr v. Elmer, 
75 N. J. L. 448, 67 A 1059. 

20. Minneapolis v. Canterbury, 


60: Ga. 221; 


Tenn. 286, 247 SW 98. 

5. Burns v. Nashville, 142 Tenn. 
541, 221 SW 828; South Vancouver 
v. Rae, 12 B. C. 184. See generally 
Payment [30 Cye 1322]. 

6. Emergency: 

Generally see supra § 232 in 43 C. J. 
Affecting contract without authoriza- 

tion see infra § 2182. 

Dispensing with public bidding see 

infra § 2193. 

Parol contract in case of see infra 

§ 2187. 

7. See supra § 2169. 

8. Greenfield v. Black, 42 Ind. A, 
645, 82 NE 797; Hopkins County v. 
St. Bernard Coal, Co.,:114 Ky. 153, 70 
SW 289, 24 KyL 942 [dist Byrne, 
ete., Coal Co, v. Louisville, 189 Ky. 
346, 224 SW 883]; Wilson v. Mont- 
rose Borough, 12 Pa. Dist. 754, 758, 
28 Pa. Co. 305. 

“In such cases the policy prohibit- 
ing an officer of a municipality from 
employing himself to perform labor 
for the corporation ought to give 
way to the absolute and overpower- 
ing necessity of such officers pro- 
tecting the health of the public as 
required by the Acts of Assembly.” 
Wilson v. Montrose Borough, supra. 

9. McNay v. Lowell, 41 Ind. A. 
627, 84 NE 778; Byrne, etc., Coal Co. 
v. Louisville, 189 Ky. 346, 224 SW 
883, 884. 

“That this rule should not be ex- 
tended to ordinary emergencies is 
made clear by the court in the cases 
of Knipper v. Covington, 109 Ky. 187, 
58 SW 498, 22 KyL 676, and Franklin 
County Fiscal Ct. v. Com., 189 Ky. 


Curative acts see infra § 2231. 
anaee Generally see supra §§ 2081- 

16. See supra § 2169. 

17. Cal.—San Diego v. San Diego, 
etc., R. Co., 44 Cal. 106. : 

Ind.—Pratt v. Luther, 45 Ind. 250. 

Iowa.—Bay v. Davidson, 133 Iowa 
688, 111 NW 25, 119 AmSR 650, 9 
LRANS 1014. : 

Mich.—Woodward v. Wakefield, 210 
NW 322. : 

Minn.—Macy v. Duluth, 68 Minn. 
452, 71 NW 687. 

N. -J.—Sturr y. Elmer, 75 N. J. L. 
443, 67 A 1059. 

N. Y.—Matter of Plattsburgh, 27 
App. Div. 353, 50 NYS 356. 

Oh.—Grant v. Brouse, 2 OhS&CP 
24, 1 OhNP 145. 

Pa.—Wood vy. Elliott, 26 PittsbLeg 
JNS 334. 

Wis.—Ryan y. Olson, 188 Wis. 290, 
197 NW 727. 

18. Bay v. Davidson, 138 Iowa 688, 
694, 111 NW 25. 

“Tt is the argument on this point 
that as the law-making power has 
seen fit to legislate upon the subject, 
and by specific enactment put re- 
straint only upon such contracts as 
have in view the performance of 
service or work, this must be ac- 
cepted as accomplishing am abroga- 
tion of the common-law rule, as re- 
lated to all other contracts, between 
a municipality and one of its officers. 
This position is wholly untenable. It 
would seem that counsel have in 
mind the maxim ‘expressio unius est 
exclusio alterius’ (the naming of one 


122 Minn. 301, 142 NW 812, 48 LRA 
NS_ 842, AnnCas1914D 804; Tyrrell 
v. New York, 94 NYS 951. [aff 1383 


App. Div. 926 mem, 118 NYS 1147 
mem]. 
[a] Sham conveyance.—The mayor 


of a city, who was also a member of 
the board of health, conveyed to an- 
other, by _a sham transfer, a dilapi- 
dated building in the city, the rental 
value of which was not more than 
four hundred dollars a year, at the 
outside. This conveyance was made 
while the board of health was con- 
sidering the matter of acquiring a 
pesthouse, and _a few months later, 
during the closing days of the may- 
or’s administration, the board of 
health leased the property from the 
transferee for a pesthouse at an an- 
nual rental of three thousand dol- 
lars. It was held that the lease was 
a fraud on the city. Tyrrell v. New 
York, 94 NYS 951. 

21. Minneapolis ov. Canterbury, 
122 Minn. 301, 142 NW 812, 48 LRA 
NS 842, AnnCas1914D 804. 

[a] Secret purchase for resale.— — 
Where a city officer in violation of 
his trust buys property secretly from 
another in order to sell it at an ad- 
vance to the city, and then sells it 
to the city through an intermediate 
grantee, the latter’s conveyance to 
the city will be set aside. Minne- 
apolis _v, Canterbury, 122 Minn, 301, 
142 NW 812, 48 LRANS 842, Ann 
Cas1914D 804, ‘ 

22. Marsh v. Hartwell, 4 OhS&CP 
64, 2 OhNP 389. 

23. San Diego v. San Diego, etce., 
R. Co., 44 Cal, 106. 
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and a city officer as parties is voidable only at the 
instance of the city,’ and where this is so, the va- 
lidity of the transaction cannot be impeached if 
- the city does not act to have it set aside,?® nor can 
it be impeached in a later transaction even by the 
city itself for the purpose of justifying its refusal 
to perform a contract of purchase of the same prop- 
erty from an outsider whose title depends on the 
validity of the earlier transaction.?® In some juris- 
dictions it has been held that a conveyance by a 
city to a eity officer is valid if the latter takes no 
part in the transaction officially.27_ And penal stat- 
utes are strictly construed,?* so that if the statute 
penalizes the making of a contract for the purchase 
of material by a city from a member of the city 
council, purchasers without a prior contract are not 
within the statute,?° and if the statute penalizes the 
making of a contract for the purchase of supplies 
between such parties, a purchase of real estate is 
not within the statute.°° 

_ [§ 2175] 5. What Constitutes ‘‘Interest’’ in Con- 
tract—a. In General. A pecuniary interest in the 
contract direct or indirect is held to come within 
the prohibition.*! But a contract in which a kins- 
man of a city officer has an interest does not come 

See statutory provisions. 


24. 
See Peo. v. Brennan, 39 Barb. 
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for that purpose had been used as a 
movie house, and in renting it the 


[44 C.5.] 93 


within the rule,*? unless his interest is merely nomi- 
nal to cover up the real interest of the city officer,** 
An interest to invalidate the contract must be of 
a personal or private nature,*+ so that an interest 
incident to a membership in an association organ- 
ized for the public welfare and not for profit will 
not have that effect.*° It must be an interest in 
the subject matter of the contract itself as dis- 
tinguished from outside interests of the city officer 
incidentally affected by the making of the con- 
tract.°° 

[§ 2176] b. Officer as Partner, Stockholder, or 
Employee of Contractor—(1) In General. Cases are 
numerous wherein a municipality was brought into 
contractual relation with firms or companies, of 
which a councilman or other city officer was a 
member, stockholder, or employee, and the courts 
have usually applied the general doctrines to the 
undoing of such contracts, just as though the officers 
were individually interested.27 And payments by 
a city to a contractor under such contracts are ille- 
gal.8> It must appear, however, that some benefit. 
direct or indirect could or would reasonably accrue 
to the contracting corporation or firm.*® <A city 
contract otherwise valid is invalidated by a later 


66 A 986; Kennett Electric Light Co. 
v. Kennett Square, 4 Pa. Dist. 707, 


GN. =X). 522. 

26. See Peo. v. Brennan, supra 
(where the common council of the 
city of New York directed the comp- 
troller to carry out and complete a 
purchase of real estate on behalf of 
the city, by issuing the corporate 
bonds of the city for the purchase 
money, it was no excuse for the 
nonperformance of this duty by the 
comptroller, on mandamus against 
him, that the title was derived from 
one who had purchased the prop- 
erty from the city, and had taken 
a conveyance of it while he was 
an officer of the corporation, the 
city having taken no _ steps to 
have the earlier conveyance set 
aside). 

27. Tucker v. Howard, 122 Mass. 


529 
28. See Statutes [36 Cyc 1180]. 
29. Com. v. Hilibish, 1 Pa. Dist. 


703, 12 Pa. Co, 25. 


30. Trainer v. Wolfe, 140 Pa, 279, 
PAP AY S91. 
31. U..S.—Santa Ana Water Co. v. 


San Buenaventura, 65 Fed. 323. 

Ind.—State v. Feagans, 148 Ind. 
621, 48 NE 225. 

Ky.—Beshear v. Dawson Springs, 
214 Ky. 102, 282 SW 764; Winchester 
v. Frazer, 43 SW 453. j 

Me.—Goodrich v. Waterville, 88 
Me, 39, 33 A 659. 

Mont.—State v. Great Falls, 19 
Mont. 518, 49 P 15. 

N. Y.—Heughes v. Board of Edu- 
cation, 37 App. Div. 180, 55 NYS 
oy 

32. Lewick v. Glazier, 116 Mich. 
493,.74 NW 717 (where the father of 
the contractor was a village trus- 
tee); Edward E. Gillen Co. v. Mil- 
waukee, 174 Wis. 362, 183 NW 679 
(son of city officer). Liitba! 

33. Bornstein v. Louisville School 
Bd., 137 Ky. 108, 122 SW 522, 

See case intra note 35, — 

35. Crawford v. Clifton Heights 
Borough, 11 Pa. Dist. 630. 

[a] Membership in fire associa- 
tion.—A_ resolution ordering payment 
of a fire association’s bill is not il- 
legal because it was passed by the 
vote of three members of the coun- 
ceil who at the same time were mem- 
bers of the association. Crawford 
‘v. Clifton Heights Borough, 11 Pa. 
Dist. 630. ; 

36. Mission v. Richards, (Tex. 
Civ. A,) 274 SW 269.- 

[a] Eliminating mayor’s competi- 


--tors.—Where a new city hall was 


needed, the fact that the place rented 


mayor disposed of all his competitors 
but one, does not invalidate the con- 
tract, in the absence of any showing 
that the city paid anything with 
reference to the moving picture busi- 
ness, Mission v. Richards, (Tex. Civ. 
A,) 274 SW 269. 

37. U. S—Santa Ana Water Co. 
Vv San Buenaventura, 65 Fed. 


323. 

Cal.—Osburn v. Stone, 170 Cal. 
480, 150 P 367; Stockton Plumbing, 
etc., Co. v. Wheeler, 68 Cal. A, 592, 
229 P 1020. ; 

Ga.—Montgomery v. Atlanta, 162 
Ga. 534, 134 SE 152; Hardy v. Gaines- 
ville, 121 Ga. 327, 48 SE 921; Hogans- 
ville v. Planters’ Bank, 27 Ga, A. 
384, 108 SEH 480. 

Ill.— Peo. v. Sperry, 314 Ill. 205, 145 


NE 3844; Koons vy. Richardson, 227 
Til, A, 477. 

i Ind.—Kokomo v. State, 57 Ind. 
52, 


Ilowa.—Hartley v. Floete Lumber 
Co., 185 Iowa 861, 171 NW 183; James 
Lig ren 174 Iowa 301, 156 NW 

Ky.—Arms v. Denton, 212 Ky. 43, 
278 SW 158; Byrne, ete., Coal Co. v. 
Louisville, 189 Ky. 346, 224 SW 883; 
Bradley, ete., Co. v. Jacques, 110 SW 
836, 83 Kyb 618; Nunemacher  v. 
Louisville, 98 Ky. 334, 32 SW 1091, 
17 KyL 933. 

La.—McManus v. Scheele, 116 La. 


72, 40 S 535. 
Waterville, 88 


Me.—Goodrich v. 
Me. 39, 33 A 659. 

Mich.—Ferle v. Lansing, 189 Mich. 
501, 155 NW 591, LRA1917C 1096. 

Mo.—State v.. White, (A.) 282 SW 
147. 

Nebr.—Broken Bow v. Broken Bow 
Waterworks Co., 57 Nebr. 548, 77 
NW 1078. 

N. J.—Brown v. Woodbridge Tp. 
Street Lighting Dist. No. 1, 71 N. J. 
L. 79, 58 A 115; Drake v. Blizabeth, 
69 N. J. L. 190, 54 A 248; Stroud v. 
Consumers’ Water Co., 56 N..J. L. 
422,.28 A 578. 

N. Y.—Seaman v.. New’ York, 172 
App. Div. 740, 159 NYS 563 [aff 225 
N. Y. 648 mem, 121 NE 889 mem]; 
Moran v. Barlow, 145 App. Div. 642, 
130 NYS 432. : 

Oh=—State: «vs. Funk,.6 Oh. Cir. 
Ct, 155, 8 Oh. Cir. Dec. 782; Dalzell, 
etc., Co. v. Findlay, 5 Oh. Cir, Ct. 435, 
3 Oh. Cir. Dec. 214; Bellaire Goblet 
Co. v. Findlay, 5 Oh. Cir.-Ct. 418, 3 
Oh. Cir. Dec. 205; Grant v. Brouse, 
2 OhS&CP 24, 1 OhNP 145. 

Pa.—Com. v. Witman, 217 Pa. 411, 


8\ Kulp 105; Ellwood Lumber Co. v. 
Frey, 19 Pa. Co. 56. 

Ss. C—Dunean v. 60: 
S.C. 532, 39 SE. 265. 

Tenn.—Burkett v. Athens, (Ch, A.) 
59 SW 667. 

Vt.—Bergeron v. Jackson, 94 Vt. 
91, 108 A 912. 

Wash.—State v. Cheney, 67 Wash. 
t61f 124 4P=A8: 

Ont.—Brown v. Lindsay, 35 U. C. 
Q. B. 509. See Collins v. Swindle, 6 
Grant Ch. 282 (where a bill for an 
accounting was. dismissed, being 
based upon a contract between com- 
plainant, who was a member of a 
municipal corporation, and defendant, 
under which contract complainant 
agreed to-take a contract from the 
corporation for the execution of cer- 
tain works in defendant’s name, the 
profits whereof were to be divided, 
and it was held that such a contract 
was in contravention of the statute 
and the court refused to enforce the 
partnership agreement). 

[a] Assignment to bank.—An as- 
signment by a contractor of the pro- 
ceeds of a city contract to a bank 
to secure the repayment of money 
advanced is invalid where a member 
of the city council holds stock in the 
bank. James v. Hamburg, 174 Iowa 
301, 156 NW 394. 

[b] Legal services.—A firm of at- 
torneys cannot recover for legal 
services performed for a city where 
one of such firm was a member of 
the board of aldermen, and voted for 
the employment of the firm, and it 
required his vote to constitute a ma- 
jority in favor of the measure, since 
an interested member has no right 
to participate in the proceedings. 
Burkett v. Athens, (Tenn. Ch, A.) 59 
SW _ 667. 

88. Matter of Monticello, 123 
Misc. 556, 205 NYS 839 [aff 211 App. 
Div. 826 mem, 829 mem, 206 NYS 
970 mem]. 


Charleston, 


39. Smith v. Winder, 22 Ga. A. 278, 
96 SE 14. 
[a] Bank as city depositary.—A 


city ordinance naming a certain bank 
as city depositary is not necessarily 
void because the mayor and one of 
the councilmen voting to adopt the 
ordinance were respectively officer 
and director of the bank so named in 
the absence of evidence that~- any 
profit would result to the bank, the 
money deposited being on demand 


and subject to immediate check. 
ot v. Winder, 22 Ga, A, 278, 96 
SE 5 
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contract providing for its performance, entered into 
between the contractor and an outside firm or cor- 
poration in which a member of the city council has 
an interest.4° The rule applies regardless of whether 
the disqualified councilman voted for the contract 
or not,#! or of how he voted;#? regardless also of 
the value of the interest held,#? and of the fact 
that the officer held the stock merely as collateral 
for payment of a debt;*4 and regardless of any 
device employed to evade the statute prohibiting 
such contracts.*® : 

Qualifications of rule. The rule operating to in- 
validate contracts of this kind*® does not apply 
where the contract is made with a corporation in 
which the city officer had been, but was no longer, a 
stockholder,** even though as an original subseriber 
to the stock he remains contingently liable to the 
extent of his unpaid subscription for the debts of 
the corporation.4s Nor does the rule apply where 
the function of the city council in the making of 
the contract is merely ministerial, the performance 
of a duty imposed upon it by some mandatory pro- 
vision in the statute Nor is a party precluded 
from taking work on his individual account because 
his general business partner is a member of the 
municipal board.°° 

[§ 2177] (2) Modification or Abrogation of Gen- 
eral Rule. In some jurisdictions, the stringency of 
the rule®1 has been somewhat relaxed to permit 
valid contracts between a city and firm or corpora- 
tion, even though a member of the city council is 
interested in the firm or corporation as partner or 
stockholder and a statute is violated thereby, pro- 

40. McManus v. Scheele, 116 La. 
72, 40 S 535. 


{a] Reason for rule.—‘‘In the 
second, and only ground of plaintiff 


49. 
[a] 
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Waterworks Co., supra. 

Kokomo v. State, 57 Ind. 152. 
Railroad donation bonds.— 
Under a statute providing that it 
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vided the contract is the act of a majority who are 
qualified to vote;®? but if, in order to make up 
the majority, it is necessary to include the vote of | 
one disqualified under the statute, the contract is 
void.°? In other jurisdictions there is a further 
modification of the rule as to the amount of interest 
which it is necessary to show, the modified rule 
being that it must be large enough to give rise to 
a real.conflict of interest.°* Other decisions are 
flatly opposed to the general rulé, holding that the 
fact that certain members of the city council are 
also stockholders in the contracting company does 
not, per se, invalidate the contract.®*> There are also 
decisions which hold that the acceptance of com- 
pensation by city officers for services connected with 
the performance of a contract which they in behalf 
of the city had made with a public service corpo- 
ration does not in itself invalidate the contract 
where the services were not such as they were 
obligated by the statute to perform;** and that the 
fact that the city officer was a salaried employee 
of the contracting corporation did not invalidate 
the contract, in the absence of evidence that the 
amount of his compensation was dependent in any 
way upon the making of the contract.** 

[§ 2178] c. Officer as Subcontractor. If an officer 
at the time a city contract is entered into has a 
subeontraet for the furnishing of materials to the 
contractor, his interest in the principal contract 
operates to invalidate it.°° But if his contract is 
entered into after the making of the principal con- 
tract, the latter is not invalidated, in the absence 
of any understanding or agreement at the time the 
is not void in the absence of fraud, 
three judges holding in accordance 


with the general rule that such a 
contract is against public policy and 


on the merits, he urges that there 
were two contracts, and that al- 
though the last may be void, the life 
and binding effects of the first con- 
tract remain. It appears’to us that 
the second contract was closely con- 
nected with the first. If plaintiff 
and others had been third persons in 
matter of the execution of this con- 
tract, it would be different. They 
were not third persons. The plain- 
tiff became subrogated to the rights 
of the contractor. They were all 
acting in common in executing this 
contract. As relates to plaintiff’s in- 
tention, we are quite willing to con- 
sider that there was only a techni- 
eal delictus. It remains, however, 
that he was a party to the contract 
almost ab initio, and that he after- 
ward became associated in its execu- 
tion with a member of the body on 
whose authority it was awarded, 
This, councilman was one of the 
members of the council, who was to 
see that it was properly executed, 
Plaintiff knew or he _ should have 
known under the law that a council- 
man could not act both as contractor 
and contractee, that he could not di- 
rectly or indirectly become a bene- 


ficiary under the _ contract.” Mc- 
een v. Scheele, 116 La. 72, 75, 40 S 

41. Philadelphia v. Durham, 16 
Pa, Dist. 81. 

42. Kennett Electric Light Co. v. 
Kennett Square, 4 Pa. Dist. 707, 8 
Kulp 105. 

43. Foster v. Cape May, 60 N. J. 


L. 78, 36 A 1089. 

44. Foster v. Cape May, supra. 

45. Jacques v. Louisville, 106 SW 
308, 32 Kyl 574. 

46. See supra this section. 

47. Broken Bow v. Broken Bow 
Waterworks Co., 57 Nebr. 548, 77 NW 
1078. 

48. Broken Bow v. Broken Bow 


shall become the duty of the city 
council to authorize the issue of city 
bonds as a donation to a railroad 
company upon the petition of a ma- 
jority of the freeholders, an issue of 
bonds authorized by the city council 
upon the petition of a majority of the 
freeholders is valid and its validity 
is not affected by the fact that a 
member of the city council -was a 
stockholder in the railroad company. 
Kokomo y. State, 57 Ind. 152. 

50. Moreland v. Passaic, 63 N. J. 
L, 208, 42 A 1058. 

51. See supra § 2176. 

52. Marshall v. Ellwood City, 189 
Pa. 348, 354, 41 A 994. 

_“It would be an astonishing propo- 
sition to submit, that an ordinance 
in a body of fifty or a hundred mem- 
bers, which was passed by a _ con- 
siderable majority of perfectly 
qualified votes, should be declared 
illegal, because it had received the 
supporting vote of one member who 
was disqualified.” Marshall v, Ell- 
wood City, supra. 

53. Trainer v. Wolfe, 140 Pa. 279, 
21 A 391; Milford v. Milford Water 
oer 124 Pa, 610, 17 A 185, 8 LRA 

54. Edward FE. Gillen Co. v. Mil- 
waukee, 174 Wis. 362, 183 NW 679 
(where interest shown was large 
enough to disqualify and to invali- 
date the contract). 

[a] “Compensation of the em- 
ployee might be so slight or his em- 
ployment so transient that there 
would arise no conflict of interest.” 
Edward EK. Gillen Co. v. Milwaukee, 
174 Wis. 362, 372, 183 NW 679. 

55. Ensley v. Hollingsworth, 170 
Ala. 396, 54 S 95, AnnCas1912D 652 
(decision by a divided court, four 
judges holding that public policy is 
not violated by a city contract be- 
cause an officer of the city has an 
interest in it and that such contract 


void); Gibbons v. Mobile, etec., R. Co., 
36 Ala, 410; London Electric Light- 
ing Co. v. London, 82 L. T. Rep. N. S. 
530, 533. 

“I am told that the Commissioners 
are ninety-one in number and the 
Common Councilmen more than 200, 
and there are besides several Alder- 
men. According to the defendants’ 
contention, if any one of this nu- 
merous body, either at the date of 
the execution or at any time during 
the subsistence of a contract to sup- 
ply gas, held a single share in the 
supplying gas company, the whole 
contract becomes ipso facto and ir- 
remediably void. Now, the number 
of gas companies having access to 
the City is necessarily limited, and 
the result might well be an abso- 
lute prohibition of the use of gas 
for public purposes in the City.” 


London Electric Lighting Co, v. 
ec 820. oT. Repost’ Ny S..95 80: 
56. Nicoll vy. Sands, 131 N. Y. 19, 


29 NE 818 [aff 14 NYS 448]. 

[a] Supervision by water com- 
missioners.—After a contract for the 
installation of a water supply works 
had been made by the water com- 
missioners in behalf of the city with 
a water company an agreement was 
made for supervision of the work of 
installation by the commissioners at 
a per diem compensation to be paid 
to the commissioners by the water 
company. It was held that the va- 
lidity of the contract was not af- 
fected by this circumstance, there 
being no evidence that the commis- 
SionerS had been moved to the ac- 
ceptance of the agreement by any ~ 
question of compensation. Nicoll vy. 
Santee ae fab Y. 19, 29 NE 818. 

- unlap v. Philadelphi 
WklyNC (Pa.) 98. om ibe 
WL Coughlan vy. Victoria, 3 B. C. 
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principal contract was made that the officer should 
have the subcontract for the furnishing of the ma- 
terials.°° 

[§ 2179] 6. Accrual, Suspension, or Termination 
of Interest®°—a. In General. The interest must ex- 
ist at the time the contract is made.*+ If at the 
time a contract is executed no officer of the city 
has a pecuniary interest in it, it is valid,®? and it 
will not be invalidated merely because an officer 
subsequently acquires an interest therein,®* provided 
there is no evidence of any conspiracy or criminal 
understanding between the contractor and the city 
officer at the time the principal contract was en- 
tered into;** but a subsequent assignment of an 
interest in the contract to a city officer will itself 
be void where the latter’s private interests under 
the assignment conflict with his duties as a publie¢ 
officer.6° Nor will a contract be invalidated be- 
cause made with a person who became a city officer 
after it was executed,®® unless his appointment as 
city officer was contemplated by the parties at the 
time the contract was made and was so related to 
the subject matter thereof as to bring it within the 
reason of the rule.** On the other hand, a contract 
void because of a city employee’s interest therein 


59. Peo. v. Southern Surety Co., 
199 Mich. 30, 165 NW 769; Freder- 
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cannot be validated merely by granting the em- 
ployee a leave of absence from his regular duties 
while acting under the contract,** although it has 
been held that if a city officer resigns in good faith 
before taking an interest in the contract, his re- 
appointment later will not invalidate it. If the 
agreement giving a city officer an interest in a city 
contract 1s made after the bids therefor are opened 
but before acceptance, the principal contract is 
void.7° 

[§ 2180] b. Resignation of Officer.71. An officer 
may not validate a void contract by resignation 
after assuming the contractual relation;72 but it 
seems that he may by resignation qualify himself 
to bid for a contract authorized by his vote while 
a member of the council,’? and it has been held 
that if a city officer resigns in good faith at any 
time before the execution of the contract, the con- 
tract is not invalidated by his having held an official 
position during the negotiations leading up to the 
contract,“* nor by his later reappointment to 
office.7> 

[§ 2181] H. Essentials and Requisites—1. In Gen- 
eral. In addition to the existence of capacity and 
power to contract on the part of the city or its duly 


icks v. Wanaque, 95 N. J. L. 165, 112 
A 309. See Beshear v. Dawson 
Springs, 214 Ky. 102, 282 SW 764 
(where the alleged interest of a city 
officer in a subcontract was not 
proved). 
[a] Purchase of lumber.—A stat- 
ute which makes it a misdemeanor 
for a member of the governing body 
of any municipality to be interested 
in a municipal contract does not in- 
validate a contract made with a city 
where the contractor, in the execu- 
tion of his contract, purchases lum- 
ber from a member of the council 
which made the award, in the ab- 
sence of a corrupt understanding or 
agreement between them. Fredericks 
v. Wanaque, 95 N. J. L. 165, 112 A 309. 
60. Termination of city officer’s 
interest as stockholder before the 
execution of the contract see supra 


2176. : 
: 61. See cases infra this section. 
[a] In Ohio, under Rev. St. § 5976, 


“an officer of a municipal corporation 
who has retired from the office to 
which he has been selected or ap- 
pointed, may not be interested either 
directly or indirectly in any work or 
service for said corporation until the 
expiration of one year after his re- 
tirement’ from office. He may not 
direct or control its future policies 
while in office, and then upon retire- 
ment stand ready to acquire aS an 
individual the harvest which he has 
hoarded as a public officer, and this 
however honest he may be, and how- 
ever competent.” Findlay v. Parker, 
7 Ohs .Cirs Ctit 29.4; 301)°9'' Oh. Cir, 


Dec. 710. 

‘Effect of resignation see infra § 
180. 
: 62. Cal.—Béaudry v. Valdez, 32 
Cal. 269. . 

Tll.—kKoons v. Richardson, 227 Il. 
A. ATT. 


Ind.—Logansport v. Dykeman, 116 
Ind. 15, 17 NE 587. 

Ky.—Beshear v. Dawson Springs, 
914 Ky. 102, 282 SW 764. . 

Mich.—Peo. v. Southern Surety Co., 
199 Mich. 30, 165 NW 769. 

Mont.—State v. Great Falls, 19 


Mont, 518, 49 P 15. 
 N. J.—Fredericks v. Wanaque, 95 
New defi. 165, 112 )A 309, 
Or.—Stott v. Franey, 20 Or, 410, 
26 P 271, 23 AmSR 132. 
Philippine.—U. S. v. Udarbe, 28 
Philippine 382. 
Wash.—O’Neill ov... Auburn 716 


Wash. 207, 135 P1000, 50 LRANS 1140. 
63. Mich.—Peo. v. Southern Sure- 


Jution was _ passed.” 


ty_Co., 199 Mich. 30, 165 NW 769. due him under the contr 
Mont.—State v. Great Falls, 19]assignment is void ent sion atone 
Mont. 518, 49 P 15. that the councilman’s interest under 
N. J.—Fredericks v. Wanaque, 95|the assignment interferes with his: 
N. J. L. 165, 112 A 309. full duty to the city in the matter 
Or.—Stott v. Franey, 20 Or. 410,|/of acceptance of the contractor's. 
26 P 271, 23 AmSR 1382. work under the contract. James v 
Wash.—O’Neill__v. Auburn, 76 | Hamburg, 174 Iowa 301, 156 NW 394, 
Wash. 207, 135 P1000, 50 LRANS 1140. 66. Beaudry v. Valdez 32 Gal. 
[a] Contingent interest.—The rule | 269; Logansport v. Dykeman, 116 
does not operate to invalidate a con-|Ind. 15, 17 NE 587; U. S. v. Udarbe 


tract in which, at the time of its 
inception, officers of the city had no 
pecuniary interest merely because an 
officer agreed after the contract was 
executed to take stock in a corpora- 
tion succeeding to the rights of the 
original contractor, State v. Great 
Falls, 19 Mont. 518, 49 P 15. Ewe 

64. Fredericks v. Wanaque, 95 N. 
Je: Lck65, 112 Ao3so9; 

[a] Reason for rule—‘‘We are 
referred to no case which intimates 
that in the absence of a corrupt un- 
derstanding or agreement of the con- 
tractor, with a member of council 
voting for the contract, for the pur- 
pose of evading the provisions of 
the Crimes Act, a resolution of the 
municipality otherwise legal, is ren- 
dered illegal by the subsequent ac- 
tion of the contractor in purchasing 
his material from a recognized source 
of supply, the proprietor of which 
happens to be a member of the gov- 
erning body which awarded the con- 
tract, and that the contract itself 
thereby becomes nugatory. The con- 
tention of the defendant quite obvi- 
ously is resolvable upon the falla- 
cious argument of conduct post hoc 
and not propter hoc; for manifestly 
the test of the legality of the con- 
tract must be determined as of the 
time when the resolution was passed, 
and not by the free act of the plain- 
tiff in purchasing materials. If it 
was free of criminal taint, at its in- 
ception, the subsequent action of the 
contractor in executing the contract 
cannot relate back so as to invalidate 
it, unless such ex post facto action 
can be connected with a prior cor- 
rupt agreement or understanding 
with .a member of the governing 
body, in pursuance of which the reso- 
Fredericks v. 
Wanaque, 95 N. J. L.-165, 167, 112 A 


309. 
James v. 

301, 156 NW 394, 

[a] Security for advances.—Where 
a member of the city council ad- 
vances money to the contractor to 
aid him in financing a municipal im- 
provement and takes as_ security 
therefor an assignment of moneys 


Hamburg, 174 Iowa 


ae epee 382. 
; oons v. Richar 
a fin, oe dson; 227 Ill. 

“It is contended by counsel : 
appellant that the bameneee in aise 
tion is valid because it was entered 
into before appellant was appointed 
city engineer; that as it was a valid 
contract when made it did not be- 
come invalid by reason of his sub- 
sequent appointment as city engi- 
neer. We cannot agree with. that 
contention for the reason that the 
prohibition is against any contract in 
the performance of which an officer 
is interested directly or indirectly. 
In the case at bar appellant was ap- 
pointed to office the next instant 
after his proposition was accepted 
by the council. The entire perform- 
ance of the contract in so far-as it 
has been performed, took place after 
he had become a city officer.” Koons. 
ir PN al oe eat al supra. 3 

68. eaman v, New York, 172 fe 
Div. 740, 742, 159 NYS 563 Lait tae 
N.Y. 648 mem, 121 NE 889 mem]. 

Such a step, no matter what the 
motive may be, is in principle a sub- 
terfuge and does not affect the. vice 
that, the employee is still in the serv- 
ice of the icity.” Seaman vy, New 
York, supra. 

69. See infra § 2180, 

70. Meyers v. Walker, (Tex. Civ. 
A.) 276 SW 305. 

[a] Inspection expenses.—Where, 
after bids for paving were opened 
but before acceptance, an agree- 
ment was made that members of the 
city council make inspection trips to 
near-by cities, with expenses paid 
by the successful bidder, a contract 
made on such conditions was held 
void as against public policy. Mey- 
ers v. Walker, (Tex. Civ. A.) 276 SW 
305. 

71. Effect of leave of absence see 
supra § 2179. 

72. Dwight v. Palmer, 74 Ill. 295. 

73. White v. Alton, 149 Ill. 626, 37 


16. 


Prestonsburg,. 


6. 

Philadelphia v. 
Pa. Dist. 81. 

75. Harmison Vv. 


Durham, 


'107 SW 337, 32 KyL 864. 
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authorized officers or agents,’ and of the persan 
or persons with whom the city is contracting,’’ as 
in the case of other contracts,’* the essential ele- 
ments of a good contract must be present in order 
to ereate a valid municipal contract.” Thus there 
is no contract existing between a city and a con- 
tractor where there is no meeting of minds either 
as to the subject matter or terms;*° or where an 
offer by one party is see wate sai a - es 

Be re the contrac 
by the other,** or beto ave Paeee 


receives the final approval of the 


. See supra §8§ 2122-2180. 
a. See Contracts § 44; Corpora- 
tions § 2074 et seq. 


See Contracts § 46 et seq. 


and 


79. See infra this section; 
eet Ketterman ~-v. Ida 
vie eat ee S* Moore, 187 Mo. A. 
Geeta Bean v. Kearny, (Sup.) 


Bee McC Otter v. New York, 37 
N.Y. 325 [aff 35 Barb. 609]. x 

Wis.—Superior v. Douglas Cony. 
Tel. Co., 141 Wis. 363, 122 Nw 10 An 

Sask.—Swift Current v. Leslie, 10 
Saeic/f Lie 1,, (1917122 WestWkly 1089. 

See also Contracts § 48. % 

[a] “No contractual relation can 
arise merely from a bid unless by the 
terms of the statute and the adver: 
tisement a bid in pursuance thereo 
is, as a matter of law, an acceptance 
of an offer wholly apart from any 
action on the part of the municipality 
or any of its officers. Such plainly 
is not the plaintiff's case. The stat- 
ute and the advertisement in this 
case call for proposals. The common 
council reserved the right to reject 


and all bids.” Molloy v. New 
Hochelle, 198 N. Y. 402, 408, 92 NE 
94, 30 LRANS 126. 


b Alternative proposals. — The 
Dec useinent of a city for bids for 
the construction of a city hall con- 
tained alternative proposals for a 
city hall constructed of cement stone 
or of brick. The contractor’s bid on 
this basis was accepted and later the 
city designated cement stone as the 
material to be used. The contractor 
proceeded on the basis of a brick 
construction and upon the city’s re- 
jection of his work sued for dam- 
ages. There being no definite offer 
of a contract until the character of 
the construction had been deter- 
mined and there being no acqules- 
cence on the, part of the contractor to 
the contract offered by the city, no 
right of action for the recovery of 
damages existed. Ketterman v. Ida 
Grove, (lowa) 120 NW 641. 

{[c] Price is not fixed.—McCotter 
v. New York, 37 N. Y. 325 [aff 35 

» 609'1% 
Barri Sinatings contract proved.— 
Schwabe v. Moore, 187 Mo. A. 74,°172 
Sw 1157; Nelson_v. Kearny, (N. J: 
Sup.) 132 A 299; Superior v. Douglas 


County Tel. Co., 141 Wis. 363, 122 
1023. 
Bei Beckrich v. North Tonawanda, 
171 N: Y. 292, 64 NE 6; Durkin Vv, 
New York, 49 Mise. 114, 96 NYS 
59. 
Chet Revocation of order.—Where 


a deputy commissioner of docks of a 
city addressed to plaintiff a request 
to deliver sixty days’ use of horse, 
eart, and driver, a letter from the 
secretary of the department of docks 
and ferries requesting the return of 
the order, sent before any work had 
been performed or tendered, was a 
complete revocation of the order, 
Purkin v.. New York, 49 Misc. 114, 96 
NYS. 1059. ‘ 

[b] Veto of acceptance resolution. 
—Where an offer to sell land to a 
city is accepted by resolution of the 
city council approved by the mayor 
and a deed properly executed is de- 
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livered to the city in pursuance 
thereof, a later passage of a second 
resolution accepting the offer is su- 
perfluous and a veto of such resolu- 
tion by the mayor will not defeat the 
vendor’s right to maintain an action 
at law for the recovery of the con- 
tract price. Beckrich v. North Tona- 
wanda, 171 N. Y. 292, 64 NE 6. 

Offer and acceptance generally see 
Contracts §§ 52-121. ‘ 

Withdrawal of bid see infra § 2200. 

82. Van Camp v. Huntington, 39 
Ind. A. 28, 78 NE 1057. 

83. See National Surety Co. v. 
Atlanta,.24 Ga. A. 732, 102 SE 175 
(action against surety on a bond 
given to secure the performance of 
an alleged contract found, however, 
to be merely an unaccepted offer). 

Proposals and bids see infra §§ 
2184-2212. 

84. Maginnis v. Wildwood, 94 N. 
J. L. 425, 110 A 820 [rev 94. N. J. L. 
90, 108 A 780]; Jersey City v. Harri- 
son, 72 N. J... lL: 185, 62 A 765,.65 A 
507; Bonesteel v. New York, 22 N. Y. 
162,202 HowPr> 2377) fatty Lo) Nee Y. 
Super. 550]; Flinn v. Philadelphia, 
258 Pa. 355, 102 A 24; North. Vancou- 
yer v. Tracy, 34 Can. S. GC,..132; 

[a] Bids.—Where the bid for a 
city contract is on terms not author- 
ized by the city ordinance, even 
though such a bid was requested by 
the city official directing the work, 
the city is not bound thereby. Flinn 
v. Philadelphia, 258 Pa. 355, 102 A 24. 

1b] Duration of contract.—Where, 
in the matter of the term of the con- 
tract, the city council has stipulated 
a fixed term, and the accepted bid is 
for a different term, there is no en- 
forceable contract. Maginnis y. Wild- 
wood, 94 N. J. L. 425, 110 A 820 
frewi4o Ney dase 90,208 tAe7 SOae 

{c] Water supply.—Where a reso- 
lution of a town council directed the 
president to contract with a city for 
a supply of water on certain terms, 
and the city, learning of the resolu- 
tion, caused to be executed by its 
officials and tendered to the town 
council a paper which was claimed 
to accord with the terms of the 
agreement, it was held to create no 
cantract where the paper thus exe- 
cuted did not conform to the resolu- 
tion. Jersey City v. Harrison, 72 
N. J. L. 185, 62 A 765, 65 A 507. 

85. Martin v. Chanute, 86 Kan. 26, 
119 P 377; Peo. v. Nowak, 99 Misc. 
111, 163 NYS 374 [aff 180 App. Div. 
922 mem, 168 NYS 1125 mem]; 
Owens v. Wilmington, 15 Oh. A, 400, 

[a] Acceptance of bid.—A joint 
and several bid of a city for a lease 
of the gas rights in the lands of an 
individual and of a corporation de- 
scribed the land of the corporation 
by government surveys, and as con- 
taining eleven hundred and twenty 
acres, more or less. The city had 
inspected the premises, and knew, or 
had the opportunity of knowing, the 
location of schoolhouse grounds of 
two acres on the tract of the cor- 
poration. The contract, describing 
the land of the corporation as con- 
taining eleven hundred and eighteen 
acres, is not invalid for the vari- 
ance between its terms and the bid. 
Martin v. Chanute, 86 Kan, 26, 119 
ike 


{[b] Alterations.—A contract for 


the offer is not accepted;** or where the accept- 
ance varies in terms from the offer,**+ unless the 
variation is so slight-as not to interfere with a 
substantial acceptance of the offer;®° or where, al- 
though there has been substantial agreement, the 
parties recognize something remaining to complete 
its execution;*® or where there is an absence of a 
legally sufficient consideration.®* 
will be bound where the negotiations disclose a 
completed contract and nothing remains to be 
done,** or merely some immaterial detail,8® or a 


But the parties 


the preparation. of plans and speci- 
fications for work to cost ‘as nearly 
as practicable” a stated amount is 
not invalidated by the bids exceeding 
that amount, where alterations in the 
plans are offered to bring the cost 
within the amount limited. Owens y, 
Wilmington, 15 Oh. A. 400. 

86. People’s Pass. R. Co. v. Mem- 
phis City R. Co., 10 Wall. (U. S.) 38, 
19 L. ed. 844; Santa Rosa Lighting 
Co. v. Woodward, 119 Cal. 30, 50 PB 
1025; Fleming Mfg. Co. v. Franklin, 
(lowa) 103 NW 997; Press Pub. Co. 
v. Pittsburgh, 207 Pa. 623, 57 A 75. 

[a] Proposed incorporation of 
bidder.— Where bids for the building 
of a street railroad were invited by 
a city, and in response thereto an 
unincorporated company submitted 
proposals, and the city accepted them 
subject to a modification which the 
company agreed to, but no formal 
contract was signed, and a resolution 
was then passed by the city enabling 
the company to become incorporated, 
and declaring that the ‘proposals 
heretofore made and accepted” by 
the parties respectively should not 
thereby be changed, it was held that 
there was no perfected contract be- 
tween the city and the unincorpo- 
rs he Monn ee People’s Pass. R. 

One Vi emphis City R. Co., 10 Wall. 
(U. S.) 38, 19 L. ed. 844.” 

[b] Signature by recorder.—Al- 
though a contract for advertising had 
been let by a city under Act March 
7, 1901. art 115 (Pyodus p -96),c. a8 
amended by the act of June 20, 1901 
(P. L. p 592), and the award had 
been accepted and the contract re- 
duced to writing, and accepted by 
the successful bidder, and delivered 
by him to the city, it was held that 
no contract existed where such con- 
tract was unsigned by the recorder, 
although his failure to sign was due 
to his sudden death immediately 
after the delivery of the contract to 
him and before he could affix his sig- 
nature. Press Pub. Co. vy. Pitts- 
burgh, 207 Pa. 623, 57 A 75. 

87. Chicago v. Pittsburg, ete., R. 
PE a age 220, 91° NE ‘422, 135 

m ; Born y. Pittsburgh, 26 
Pa. 128, 109 A 614, * ‘ 

[a] Consideration held sufficient. 
—A promise by a railroad to elevate 
its tracks, even though the city had 
power by ordinance to compel it to 
do so, is a sufficient consideration for 
the city’s release of its claim against 
the railroad for damages. Chicago 
v. Pittsburg, etc., R. Co., 244 Ill 220, 
91 NE 422, 135 AmSR 316. 

Consideration generally see Con- 
tracts §§ 144-244 

88. Curtis v. Portsmouth, 67 N. H. 
506, 39 A 439. 

[a] Assignment of lease.—An or- 
dinance providing that “the city does 
hereby assume and become respon- 
sible for the faithful performance of 
all and every portion of the lease 
now held by” another, followed by a 
delivery of a copy thereof to the 
lessee, 


stitutes a completed contract be- 
tween the parties. Curtis v. Ports- 
mouth, 67 N. H..506, 39 A 439. 

eee Peo. v. San Francisco, 27 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


and an assignment by the 
lessee to the city, and a delivery of — 
the assignment to the city clerk, con-~ 


CaN 


§§ 2181- 2183] 


detail to be supplied by reference expressly stated 
in the contract,°° or postponed performance al- 
ready definitely provided for in the completed agree- 
ment.** There is no contract existing between a 
city and a contractor where no action is taken upon 
an ordinance authorizing the contract. 

[§ 2182] 2. Authorization or Approval of Pro- 
posed Contract®*—a. In General. It is not neces- 
sary that a contract made by a duly authorized 
officer®* for an authorized purpose®> and in the 
authorized way®® should subsequently be approved 
by the city council, in the absence of a statute re- 
quiring such procedure.®? Nor is a statute pre- 
seribing a special form of authorization applicable 
to contracts not within its terms.®°% 

Approval by mayor. Contracts made by an ad- 
ministrative board must be approved by the mayor, 
where the statute so provides.%? 

Approval by city attorney. Where a statute so 
provides, the form of the proposed contract must be 
submitted to, and approved by, the city attorney, 
the city attorney’s power in such cases being dis- 
eretionary and not merely ministerial;? but it is 
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immaterial whether it is obtained before or after 
its execution.® 

Authorization by electorate. Where a statute re- 
quires certain municipal contracts to be author- 
ized or ratified by the voters of the municipality 
at an election held for that purpose,* such require- 
ment must be observed.> But the enforceability 
of the contract will not be affected by the fact that 
the authorization followed rather than preceded the 
making of the contract,® nor by irregularities in the 
election procedure in the absence of evidence show- 
ing their prejudicial effect... Where the contract 
contains proposals for the supply of more than one 
public utility, a submission which does not give 
the electorate opportunity to vote on the different 
proposals separately invalidates the contract.® 

[§ 2183] b. By Ordinance, By-Law, or Resolu- 
tion. In the absence of statutory requirements, 
no ordinance, by-law, or resolution is necessary to 
the making of an cnforceable municipal contract.'? 
But if the statute requires it, an ordinance," by- 
law,1? or resolution'® authorizing it is a necessary 
condition precedent to the making of an enforceable 


[a] Signature.—A contract is en- 
tered into between two corporations 
when one of them, by some proper 
corporate action, proposes terms to 
the other, and this other, a munici- 
pal corporation, thereupon passes an 
ordinance embracing them; and it 
cannot be objected to such a contract 
that it is not signed by the party to 
be charged, or that the ordinance is 
nothing more than a declaration of 
intention. Peo. v. San Francisco, 27 
Cals 655: 

90. Argus Co. v. Albany, 55 N. Y. 
495, 14 AmR 296 [aff 7 Lans. 264]. 

91. Minneapolis v. Republic Creo- 
soting Co., 161 Minn. 178, 1838, 201 
NW 414. 


“The basic contract, option or 
otherwise, as to price, period of de- 
livery, character of material, details 
of manufacture and all, was made by 
the city council. It selected its engi- 
neer—it makes no difference that he 
was a mere administrative official 
without the right to bind the city by 
contract—to do the ordering if, when 
and as materials were needed. His 
order was thereby made a contin- 
gency upon which a conditional con- 
tract to purchase, or an option for a 
purchase, would become an absolute 
contract for the purchase of what- 
ever materials he might order; and, 
even though he had no authority, the 
contracted for contingency having 
occurred, both parties are bound.” 
Minneapolis v. Republic Creosoting 
Co., supra. 

[a] Postponed deliveries.—A con- 
tract for a stated quantity of ma- 
terial is not invalidated by a stipu- 
lation that deliveries are to be made 
in quantities and at times determined 
by the city engineer. Minneapolis 
v. Republic Creosoting Co., 161 Minn. 
178, 201 NW 414. 

92. Baltimore v. New Orleans, 45 
La. Ann, 526, 12 S 878. 


P Mecessity of ordinance see infra 
2183, 
93. Certificate of approval see in- 


fra § 2219. $ 
Ratification see infra §§ 2226-2230. 
94 See supra §§ 2152-2166. 
95. See supra § 2125. 
96. See supra § 2181; and 
this section and §§ 2183-2219. 
97. Akron v. Dobson, 81 Oh. St. 
66, 90 NE 123. 


infra 


98. Peo. v. Kane, 161 N. Y. 380, 55, 


NE 946. 

[a] Written contracts.—A charter 
provision, requiring the authorization 
of the board of public improvements 
and of the municipal assembly be- 
fore public work which may be the 
subject of a contract is awarded, ap- 
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plies only to cases where a written 
contract is required under the above 
provision prescribing the mode of 
making or letting a contract for pub- 
lic work in certain cases, and does 
not apply to cases where ordinary 


Tepairs or the maintenance of the 


city structures is involved and the 
amount may be less than one thou- 
sand dollars, and an indictment 
against a city official for approving 
bills knowing that the above charter 
requirements had not been com- 
plied with is insufficient. -Peo. v. 
Kane, 161 N. Y. 380,.55 NE 946. 

99. Fiske v. Worcester, 219 Mass. 
428, 106 NE 1025. 

Approval of ordinance by mayor 
see infra § 2188. 


See by mayor see infra § 
17. 
1. Goodyear Rubber Co. vy. Eu- 


reka)! 135. Cal. 613,67 P1043. See 
Times Pub. Co. v. Weatherby, 139 
Cal. 618, 73 P 465 (the provision of 
a city’s charter that it shall not be 
bound by or liable on any contract, 
unless made in writing by order of 
the council, and the draft thereof ap- 
proved by the city attorney and the 
council, and signed by the mayor, is 
valid). 

2. Com. v. Ryan, 23 Pa. Dist. 665; 
Day v. Ryan, 23 Pa. Dist. 52. 

3. Goodyear Rubber Co. v. Eureka, 
135 Cal. 613, 67 P 1043. 

4. See statutory provisions. 

5. Cal.—Harbor Center Land Co. 
v. Richmond, 38 Cal. A. 315, 176 P 


50. 

Ga.—Hudson vy. Marietta, 64 Ga. 
286. 

Iowa.—Iowa Electric Co. v. Win- 
throp, 198 Iowa ‘196, 198 NW 14. 

Ky.—Harrodsburg v. Harrodsburg 
Water Co., 64 SW 658, 23 KyL 956. 

Mich.—Niles Water-Works Co, v. 
Niles, 59 Mich. 311, 26 NW 525. 

N. D—wW. S. Nott Co. v. Sawyer, 
85 N. D. 587, 161 NW 202. 

[a] Purchase of electric power 
plant.—Where the statutes provide 
that an electric power plant shall not 
be purchased or a contract of pur- 
chase entered into unless a majority 
of the electors vote in favor thereof, 
a contract for the purchase without 
the approval of the voters is void. 
Iowa Electric Co. v. Winthrop, 198 
Towa 196, 198 NW 14. 

6. W. S. Nott Co. v. Sawyer, 35 
N.. D. 587, 161 NW 202, 

7. Harrodsburg v. Harrodsburg 
Water Co., 64 SW 658, 23 KyL 956. 

[a] Voting piaces.—Where a stat- 
ute providing for the ratification of 
a contract by the voters of a city 
required the election for that pur- 


pose to be held in the four wards of 
the city at a voting place in each 
ward, the fact that the election was 
held at only two voting places did 
not invalidate it, provided the elec- 
tion was held there upon due notice, 
and the voters generally participated 
therein. Harrodsburg v. Harrods- 
pues Water Co., 64 SW 658, 23 KyL 
8. Americus R., etc., Co. v. Ameri- 
cus, 136 Ga. 25, 70 SE 578. 

9. Limitation by ordinance of 
power to contract see supra § 2125. 

10. Decatur v. McKean, 167 Ind. 
249, 78 NE 982. 

11. U. S.—Astoria v. American La 
France Fire Engine Co., 225 Fed. 21, 
139 CCA 80. 

Ark.—Forrest City v. Orgill, 87 
Ark, 389, 112 SW 891. 

Ky.—Moseley Hospital v. Hall, 207 
Ky. 644, 269 SW 1004. 

Mo.—Rumsey Mfg. Co. v. Schell 
City, 21 Mo. A. 175. 

N. Y.—Daly v. O’Brien, 60 Misc. 
423, 112 NYS 304. 

{a] Validity of statute—A stat- 
ute requiring authorization by erdi- 
nance in cities under government by 
council is not inconsistent with a 
statute permitting authorization by 
resolution or ordinance in cities un- 
der the commission form of govern- 
ment. Moseley Hospital v. Hall, 207 
Ky. 644, 269 SW 1004. 

{[b] Regulations authorizing cen- 
tract.—A contract made under regu- 
lations made by the commissioner of 
water supply does not meet the 
statutory requirements that it should 
be made under regulations estab- 
lished by ordinance or resolution. 
Daly v. O’Brien, 60 Misc. 423, 112 
NYS 304. 

12. Portage la Prairie v. Cartier, 
[1925] Can. S.C. 691; [1925] 4 Dom 
LR 1035 [dism app 34 Man. 405, 
[1924] 4 DomLR 601, [1924] 3 West 
Wkly 244 (allowing app [1924] 1 
DomLR 775, [1924] 1 WestWkly 
225)]; Manning v. Winnipeg, 21 Man. 
203; Mackay v. Toronto, 39 Ont. L. 
34, 11 OntWN 440 [app dism 43 Ont. 
L. 17, 14 OntWN 155, 43 DomLR 263 
(app dism 48 DomLR 151, [1919] 3 
WestWkly 253)]; Wigle v. Kings- 
ville, 28 Ont. 878; Cross v. Ottawa, 
23 U. C. Q. B. 288. See Wilson v. 
Ingersoll, 38 Ont. L. 260, 11 OntWN 
247 (it is not necessary that a con- 
tract authorized by by-law should 
afterward be approved by a second 
by-law). 

13. McCoy v. Briant, 53 Cal. 247. 

{a] Issue of bonds.—Where the 
legislature authorized the munici- 
pal corporation to issue bends “at 
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municipal contract; or the resolution or ordinance 
may itself bind the corporation as a contract, when 
so intended, in any matters not required to be at- 
tested in some other form.'* A resolution’ or other 
informal action to the same effect® is sufficient 
where the statute or charter does not require an 
ordinance or by-law,!’ but not sufficient where an 
ordinance!® or by-law!® is required. A contract 
made under an ordinance before it becomes opera- 
tive is void,2° but a continuing employment by 
the day entered into before the ordinance becomes 
operative and continued thereafter is binding upon 
the city for the period after the ordinance goes 
into effect.*? 

Form and requisites of ordinance or resolution.*? 
In the absence of special requirements with ref- 
erence thereto, the form of the ordinance, by-law, or 
resolution is not material;?* but a verbal motion 
carried by the city council,*4 or an informal agree- 
ment by its members not spread upon the records, 
is not sufficient.2° But where statutory require- 
ments exist, compliance therewith must be shown.’® 
The ordinance or resolution ordinarily must be pre- 
sented to the mayor for his approval,?? unless it is 
ministerial or executive in nature and follows an 
earlier ordinance or resolution, legislative in char- 
acter, which has been already approved by the 


such time or times, as said Board 
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420, 150 SW 498; Touhill v. Pittston, 


Na eee 


£§§ 9183-2184 


| mayor.?8 If the mayor’s approval is not given, the 


contract may be authorized by resolution of the 
council passed over his veto.?® But mandamus does 
not lie to compel the approval by the mayor at the 
instance of one whose rights against the city are 
contractual and merely to enforce the contract.*° 
The ordinance must be recorded in the ordinance 
book,*! with such formalities** as the statute may 
require, and, where the statute requires it, it must 
be published,** the publication running for the 
period required by statute.®* 

Rescission of resolution. There is no contract 
upon which an action can be based where the reso- 
lution authorizing it is rescinded before the contract 
is executed.*° 

Executed contract. Ordinance and resolution re- 
quirements have no application where the contract 
has been completely executed on.one side.*® 

[§ 2184] 3. Proposals and Bids—a. In General. 
Wherever it is so provided by charter or statute,** 
a municipal corporation about to enter into a con- 
tract must publish notice thereof for a certain 
length of time, inviting bids or proposals, and must 
award the contract under prescribed conditions to 
the bidder qualifying under the terms of the stat- 
ute.?® He must do this wherever the contract re- 
lates to work of a character designated in the 
consideration of the payment of cer- 


of Trustees may by resolution, di- 
rect,” and bonds of, the city were 
issued under the corporate seal, but 
without the passage of a resolution 
. authorizing the issue, it was held 
that the bonds were void. McCoy v. 
Briant, 58 Cal. 247. 

14. Peo. v. San Francisco, 27 Cal. 
655; Wade v. Newbern, 77 N. C. 460. 

[a] Assent by ordinance.—An or- 
dinance accepting the terms of a 
proposition made to a municipal 
corporation will be held, in general, 
to constitute an assent to the con- 
tract, and not a mere declaration of 
intent to enter into the contract. 
Peo. vy. San Francisco, 27 Cal. 655. 

15. U. ‘S.—Illinois “ Trust,’ etc., 
Bank v, Arkansas City, 76 Fed. 271, 
22 CCA 171, 34 LRA 518. 

Cal.—Earl v. Bowen, 146 Cal. 754, 
81 P 133; San Francisco Gas Co. v. 
San Francisco, 6 Cal. 190. 

Ill.— Alton v. Mulledy, 21 Ill. 76. 

N. J.—Jersey City v. Harrison, 71 
N. J. L. 69, 58 A 100; Burlington v. 
Dennison, 42 N. J. L. 165; Green v. 
Cape May, 41 N. J. L. 45. 

N. Y.—Argus Co. v. Albany, 55 N. 
Y. 495, 14 AmR 296 [aff 7 Lans. 264]. 

Or—Beers v Dalles City, 16 Or. 
334, 18 P 835. 

Utah.—Ogden y. Bear Lake, 
Waterworks, etc., Co., 
716 P1069. 

Can.—Waterous v. Palmerston, 21 
Can,.S. C..556. 

16. Booth v. Shreveport, 29 la. 
Ann. 581; In re Phillips, 60 N. Y. 16 
{rev 2 Hun 212]; Argus Co. v. Al- 
bany, 55 N. Y. 495, 14 AmR 296 [aff 
7 Lans. 264). 

[a] Designation of newspapers 
for advertisements. Under L, (1863) 
e 227 § 2, requiring the mayor and 
comptroller to designate four daily 
papers, and authorizing them, in 
their discretion, to designate others 
in which to publish advertisements, 
the designation of certain papers for 
the publication of proceedings of the 
council in reference to local im- 
provements is an employment by the 
corporation, in the absence of evi- 
dence that the service was declined 
by the papers. designated. In re 
Phillips, 60 N. Y. 16 [rev 2 Hun 212]. 

17. Butler v. Saskatoon, 11 Sask. 
L. 1, 88 DomLR 480, [1917] 1 West 
Wkly 647. 

18. Louisville v. Parsons, 150 Ky. 


etc., 
28 Utah 25, 


For later cases, developments and changes in the law see cumulative ‘Annotations, same title, page and note number, 


15 Pa. Dist. 849; Keenan v. Trenton, 
130 Tenn. 71, 168 SW 1053, AnnCas 
1916B 519. 

19. Ponton v. Winnipeg, 41 Can, 
S. C. 18; Manning v. Winnipeg, 21 
Man. 203. 

20. Morgan v. Long Beach, 57 Cal. 
A. 134, 207 P 538. 

21. Morgan v.. Long Beach, supra. 

[a] Emergency ordinance.—An em- 
ployment by the day under an ordi- 
nance containing a declaration of 
urgency where no emergency. exists 
is binding ‘upon the city for the 
time subsequent to the going into 
effect of the ordinance, that is thirty 
days after its enactment. Morgan 
= Long Beach, 57 Cal. A, 134, 207 P 

22a. See generally supra § 801 et 
seq. 

23. Rumsey Mfg. Co. v.: Schell 
City, 21 Mo. A, 175. 

24. Galveston v. Morton, 58 Tex. 


09. 

25. Alabama City, etc., R. Co. v. 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Cas1916C 573. 

26. Ravenna v. Boyer Fire Appa- 
ratus Co., 218 Ky. 429, 291 SW, 782 
(holding that a statute requiring a 
yea and nay vote of a stated number 
of the members of the common coun- 
cil is repealed as to city contracts 
by a later statute specifically re- 
ferring thereto, providing for the 
making of such contracts by major- 
ity vote). ; 

27. Sturr v. Elmer, 75 N. J. L. 443, 
67 A 1059; Dey v. Jersey City, 19 N. 
J. Eq. 412. 

Approval by mayor of: 

Contract by administrative board see 

supra § 2182, 
Ordinance generally see 

826-834 in 43 C, J. 

Signature by mayor see 
2217. 

28. Kolb v. Tamaqua Borough, 218 
Pa. 126, 67 A 44. 

29. Voelcker vy. Schnell, 166 NYS 
420. ; 

30. Peo. v. Hylan, 200 App. Div 
871, 192 NYS 850 [rev 116 Misc. 419, 
190 NYS 887, and app dism 234 N. Y. 
508 mem, 1388 NE 425 mem]. 

[a] Refusal to approve.—A reso- 
lution of the sinking fund commis- 
sioners, whereby the city agreed to 
release any claims it had in certain 
property belonging to the relator in 


Supra §§ 


infra § 


tain moneys, was accepted by the re- 
lator and the money as agreed was 
paid to the city. The mayor refused 
to approve the resolution but the city 
still held the money. A writ for 
mandamus upon the mayor to ap- 
prove the resolution was refused on 
the ground that the relator’s right 
cannot be enforced by mandamus. 
Peo. v. Hylan, 200 App. Div. 871, 192 
NYS 850 [rev 116 Misc. 419, 190 NYS 
387, and app dism 234 -N. Y. 508 
mem, 138 NE 425 mem]. 

31. Ulrich vy. Coaldale Borough, 
53 Pa. Super, 246 (under statute re- 
quiring ordinances to be recorded). 

32. Ulrich v. Coaldale Borough, 
Supra (certification by secretary). 

Recording ordinance generally see : 
supra §§ 837-839 in 43 C. J. 

33. Block v. Meridian, 194 Fed. 
675, 115 CCA 69; Beers v. Dalles City, © 
16 Or. 334, 18 P 835; Carpenter v. 
ee: Borough, 208 Pa. 396, 57 A 

37. 

Publication generally see supra §§ 
840-852 in 43 C. J. 

34. Block v. Meridian, 194 Fed. 
675, 115 CCA 69; Beers v. Dalles City, 
16 Or. 334, 18 P 885. 


85. Hudson v. Atlantic City, (N. 
J.) 184 A’ 662; 
36. Beers v. Dalles City, 16 Or. 


334, 18 P 835. 

[a] Dalles City Charter § 128, 
providing that the city is not bound 
by any contract unless it is author- 
ized by ordinance and made in writ- 
ing and by order of the council, 
signed by the mayor or recorder on 
behalf of the city, is to be limited to 
executory contracts, and can have 
no application to’a contract which 
has been completely executed on one 
side. Beers v. Dalles City, 16 Or. 
334, 18 P8365. 

Estoppel see infra § 2225, 

Ratification see infra § 2226 et seq 


37. See statutory and charter pro- 
visions. 1 
38. U. S—Mankato v. Barber As-- 


phalt Pav. Co., 142 Fed. 329, 73 CCA 
439; Pennsylvania Co. v. Cole, 132 
Fed. 668. 

Ala.—Inge v. Mobile Bd. of Public” 
Works, 135 Ala. -187,, 33 S 678, 93 
AmSR 20. 

Cal.—Ellis v. Witmer, 134 Cal. 249, 
66 P 301; Mulrein v. Kalloch, 61 Cal. 
522; Brooks v. Satterlee, 49 Cal. 289; 
Himmelmann vy. Cahn, 49 Cal. 285. 


§§ Seg ea 
statnte,?® or, 


of the statute.*° 


Del.—Keogh y. Wilmington, 4 Del. 
Ch, 491. 

Fla.—Anderson v. Fuller, 51 Fla. 
389, 41 S 684, 120 AmSR 170, 6 
LRANS 1026. 

156. Ga. 


Ga.— Valdosta v. Harris, 
490, 119 SE 625. 
Ill.—Chicago v. Mohr, 216 Ill. 320, 


74 NE 1056; Chicago v. Duffy, 117 
Tll, A, 261 [aff 218 Ill. 242, 75 NE 
912]. 

Ind.—Case v. Fowler, 65 Ind. 29; 


Kretsch v. Helm, 45 Ind. 438; Mona- 
ghan v. Indianapolis, (A.) 75 NE 33. 

Iowa.—Owens vy. Marion, 127. lowa 
469, 103 NW 381. 

Kan.—Atkin vy. Wyandotte Coal, 
etc., Co., 73 Kan. 768, 84 P 1040. 

Ky. —Trapp Vv. Newport, 115°3 Ky, 
840, 74 SW 1109; Barber Asphalt Pav. 
Conn. Garr, 115 Ky. 334, 73 SW 1106. 

La.—State v. King, 109 La. T9933 
S 776. 

Md.—Packard v. Hayes, 94 Md. 233, 


St. 


61 A 32 


Mass.—Warren Vv. Boston 
Comrs., 181 Mass. 6, 62 NE 951. 

Mich. —Kenyou v. Tonia County, 138 
Mich. 544, 101 NW 851; Detroit v. 
Wayne Cir. Judge, 79 Mich. 384, 44 
NW 622; Wilkins v. ae ORG 46 Mich. 
120, 8 NW 701, 9 NW 4 


Minn. —Diamond Vv. Mankato, 89 
Minn. 48, 98 NW 911, 61 LRA 448. 
Miss.—Reid_v. Trowbridge, 78 


Miss. 542, 29 S 167. 
Mo. —Allen v. Labsap, 188 Mo. 692, 
87 SW 926, 3 AnnCas 306. 
Mont.—Missoula St. R. Co. v. Mis- 
soula, 47 Mont. 85, 130 P 771. 
Nebr.—Fairbanks v. North Bend, 
68 Nebr. 560, 94 NW 537; Peo, v. 
Buffalo County, 4 Nebr. 150. 
Nev.—Sadler v. Hureka County, 15 


Nev. 39. 


N. J.—Faist v. Hoboken, 72 N. J. 
L. 361, 60 A 1120; Taylor v. Lam- 
bertville, 48 N. J. Eq. 107, 10 A 
809. 

N. Y.—Phelps v. New York, 112 N. 
Y. 216, 19 NE 408, 2 LRA 626; Brad- 
ley v. Van Wyck, 65 App. Div. 2932, 
712 NYS 1034; In re Mahan, 20 Hun 


801 [aff 81 N. Oy i iG 2 mem]; Sisson 
vy. Buffalo, 41 Misc. 236, 84 NYS 
325. 

Oh.—Walsh ‘v, Columbus, 36 Oh. 
St. 169. 


eee ire Extinguisher Mfg. Co. 
. Perry, 8 Okl. 429, 58 P 635. 
: Sr... —Frame v. Felix, 167 Pa, 47, 31 
A 375, 27 LRA 802. 
Tenn. —Marshall, ete., Co. v. Nash- 
ville, 109 Tenn. 495, 71 SW. 815. 
Wash.—Times Printing Co. v. Se- 
attle, 25 Wash. 149, 64 P 940. 


Wis.—Kneeland v. Furlong, 20 
Wis. 437. 
39. U. S.—Allen v. Davenport, 132 


Fed. 209, 65 CCA 641 [certiorari den 


-196. U. Ss 639 mem, 25 SCt 794 mem, 


aoe 


A. 1 [aff 211 I. 


49 L. ed. 630 mem]. 


Ala.—Montgomery v. Barnett, 149 
Ala. 119, 43 S 92. 

Cal.—Hlectric Light, etc., Co. v. 
San Bernardino, 100 :.Cal. 348, 34.-P 


819. 

Til. —Chicago v. Hanreddy, 102 Il. 
24, 71 NE 834]. 
Kan.—Atkin_ v. Wyandotte Coal, 
etc., Co., 73 Kan. 768, 84 P 1040; 


National Surety Co. v. Kansas City 


in the amount involved, exceeds 2 | 
certain fixed limit, bringing it within the operation 
The ‘object of all such provisions 
is, it has been said, to ‘‘prevent favoritism, cor- 
ruption, extravagancé, ’ and improvidence’’ in the 
awarding of municipal contracts, and they should 
be so administered and construed as fairly and rea- 
sonably to accomplish such purpose.* 
requiring public bidding is not repealed by a sub- 
sequent statute giving a certain committee a dis- 
eretion as to the time and manner of advertising 
for the bids,*? nor will the statute operate as a 
nullification of a city ordinance subsequently en- 
acted increasing the cost of the work subject to 
competitive bidding on the ground that it is incon- 
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state.44 


General. 
A statute 


bidder.*2 


Hydraulic Press Brick Co., 73 Kan. 
196, 84 P 1034. 
78 


Miss.—Reid v. 
Mo.—Elsberry Vv. Black, 120 Mo. 


Trowbridge, 
Miss. 542, 29 S 167 
A, 20, 96 SW 256. 


Pa.—_ Frame ve Helix, 167 ~ Pas 47% 
31 A 375; 27 LRA 802. 
Wash.—Tanner  v. Auburn, 37 


Wash. 38, 79 P 494, 

40. Ill—Chicago v. Hanreddy, 211 
Til. 24, 71 NE 834 [aff 102 Ill. A. 1]. 
Sty appackara v. Hayes, 94 Md. 233, 


Mass.—Warren v. Boston St. 
Comrs., 181 Mass. 6, 62 NE 951. 
Minn.—Broderick v. St. Paul, 90 


Minn. 443, 97 NW 118; Le Tourneau 
v. Hugo, 90 Minn. 420, 97 NW 115. 

Miss.—Reid v. Trowbridge, 78 
Miss. 542, 29 S 167. 

Nev.—Sadler v. Eureka County, 15 
Nev. 39. 

N. J.—Jersey City Finance Bd. v. 
dersey.) City, biG Ne Ue Le V4ab 2. S81 A 
ae State v. Elizabeth, 35 N. J. L. 

N. Y.—Phelps v. New York, 112 
N.. Y. 2167,19 ‘NE 408,°2 DRA 626; 
Swift v. New York, 83 ING Yb 28" 
Greene v. New York, GOLINE Xs 303: 
Brady v. New York, 55 N. Y. Super. 
45, 10 NYSt 459 [rev on other 
grounds 112 N. Y. 480, 20 NE 390, 
2 LRA 751]. 

Q@h.—Walsh v. Columbus, 36 Oh, 
St. 169. 

Tenn.—Marshall, ete., Co. v. Nasht 
ville, 109 Tenn. 495, 71 SW 815. 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 603, 106 
AmSR 931. 

41. Atty.-Gen. v. Detroit Public 
Lighting Commn., 155 Mich. 207, 118 
NW 9385; Diamond vy. Mankato, 89 
Minn, 48, 93 NW 911, 61 LRA 448; 
Fairbanks v. North Bend, 68 Nebr. 
560, 94 NW 537; Peo. v. Gleason, 121 
N. Y. 631, 25 NE 4; Gage v. New 


York,” 110° App? Div:” 403, °97 “NYS 
167. 

42. Taylor v. Smith, 13 Del. Ch. 
57,115 A 413 [mod ‘13 Del. Ch. 39, 


115 A 405]. 

43. Milwaukee v. Raulf, 164 Wis. 
172, 159 NW 819. 

[a] “The charter of the city of 
Milwaukee, in common with most 
municipal charters in this state, re- 
quires that all public contracts be 
let to the lowest bidder, and the 
ordinance in question [requiring all 
work for the city to be done by union 
labor] is said to be in conflict with 
that provision of the charter. If 
there is such conflict the charter 
must of course prevail. The trial 
court found that the cost of public 
work would be materially increased 
if the ordinance was enforced, and 
it is: said for that reason contracts 
cannot hereafter be let to the lowest 
bidder. The charter does not require 
public work to be done at the lowest 
possible cost. The cost of public 
work is affected by many considera- 
tions, one of which is the cost of la- 
bor, another is the cost of materials, 
and there are many other considera- 
tions. The right to specify the 
grade of the material to be used does 
not limit the city to the specification 


sistent therewith.4? 
to be inapplicable where’ the power to make the 
particular contract has been transferred by statute 
from the city board of elections to the secretary of 


[44 C.J.] 99 


But the statute has been held 


[§ 2185] b. Necessity of Submission**—(1) In 
Any municipal officer authorized to make 
contracts for the corporation*® may resort of his 
own choice to the competitive method to obtain the 
most favorable results for the public;#7 but in the 
absence of statutory requirement,‘® he is under no 
legal obligation to award the contract to the lowest 
And municipal contracts made without 
this precaution are valid, where no statute, eharter, 
or ordinance applicable thereto prescribes its use.°? 


of the cheapest grade of material. 
It may exercise its discretion in that 
respect. When the specifications are 
complete, including the prescribed 
limitation as to the hours of labor 
for men to be employed upon public 
work, all bidders are on the same 
footing, and the one bidding the 
lowest sum is the lowest bidder with- 
in the meaning of the charter.” 
Milwaukee v. Raulf, 164 Wis. 172, 
185, 159 NW 819. 

44. Hill v. Knapp, 218 App. Div. 
82, 217 NYS 861. 

45. Contracts for public improve- 
ments see infra § 2490 et sea. 

46. See supra §§ 2152-2166. 

47. Brevoort v. Detroit, 24 Mich: 
322; Delker v. Atlantic County, 90 
N. J. L. 473, 101 A 370. 


48. See supra § 2184. 

49. Price v. Fargo, 24 N. D. 440, 
139 NW 1054 

[a] Award to higher bidder.— 


Where bids are requested, but there 
is no law requiring competitive bid- 
ding, or that the contract shall be let 
to the lowest bidder, such contract 
need not be let to the lowest bidder, 
and, where it is awarded to a higher 
bidder, a taxpayer cannot have the 
contract set aside where there is no 
proof of fraud. Price v. Fargo, 24 
N. D. 440, 189 NW 1054. 

Rights of lowest bidder under 
statute requiring public lettine of 
contracts see infra § 2209. 

50. Cal.—Santa Rosa Lighting Co. 
v. Woodward, 119 Cal. 30, 50 P 1025; 
Riehl v. San Jose, 101 Cal. 442, 35 
P 1013; Miller v. "Boyle, 43 Cal. A. 
39, 184 P 421. 

Til. —George F. Blake Mfg. Co. v. 
Clase: Sanitary Dist., 77 Ill. A. 

1s 

Ind.—Crowder v. Sullivan, 128 Ind. 
486, 28 NE 94, 13 LRA 647. 

Kan.—Bunker v. Hutchinson, 74 
Kan. 651, 87 P 884; Yarnold v. Law- 
rence, 15 Kan. 126. 

Md.—Thrift v. Ammidon, 126 Md. 
126, 94 A 532, 

Minn.—Elliot v. Minneapolis City, 
59 Minn. 111, 60 NW 1081. 

Mo.—Warren v. Barber Asphalt 
Pav. Co., 115 Mo. 572, 22 SW 490. 

N. J.—Franklin v. Horton, OTN Ie 
L. 25, 116 A’ 176; Heston v. Atlantic 
City, 93 N. J. L. 317, 107 A 820; Hack- 
ett v. Hussels, (Sup.) 102 ‘A 5205 
Delker vy, Atlantic County, 90 N. J. Ti 
473,101 A 370; Coward v. Bayonne, 
67 N. J. L. 470, 51 A 490; Oakley v. 
Atlantic, City, 63 N. J. L. 127, 44 A 
651; Schefbauer v. Kearney Tp., 57 
N. we L: 588, 31 A 454; Trenton v. 
Shaw, 49 N. ae L. 638, 10 A 273. 

N. Y. 
528; Harlem Gaslight Co. v. New 
York) o33:2N Ye) (809 fail 26.3 Ne ye 
Super. 100]; Walter v. McClellan, 
48 Misc. 215, 96 NYS 479; Kingsley v. 
Brooklyn, 5 AbbNCas 1 [aft TSI s YA 
200]; Lawrence v. New York, 54 How 


Pr 255. 
N. D.—Braaten v. Olson, 28 N. D. 
235, 148 NW 829. 


Oh.—Walsh vy. Columbus, 36 Oh. 
St, 169. 
Or.—Beers v. Dalles City, 16 Or. 


334, 18 P 835. 
Pa.—Com. v. Tice, 272 Pa. 447, 116 
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A fortiori, ag PAGes, is required 

{ e particular contract,°! or to con- 
tracts of a particular city department, expressly 
gives authority to contract without advertising, 
even though bidding is required under the terms 


applicable to 


of a general statute.°* And this 


where the special statute follows the general in 
This is so also where the contract d 


point of time.** 


A 316; Dolan v. Schoen, 261 Pa. 11, 
104 A 149; Hacker v. Philadelphia, 6 
Phila. 94. 

[a] Statute not applicable.—(1) A 
statute requiring municipal con- 
tracts for over five hundred dollars 
to be let on competitive bidding does 
not apply to contracts within that 
amount. Hackett v. Hussels, (N. J. 
Sup.) 102 A 527. (2) A statute re- 
quiring competitive bidding in con- 
tracts made by certain departments 
of the city government, enumerating 
them, does not require competitive 
bidding in contracts made by a 
board, not enumerated in the statute. 
Thrift v. Ammidon, 126 Md. 126, 94 
A. 532, (3) The Philadelphia gas 
works was not a department of the 
eity government, within the proviso 
of the Pennsylvania act of May 13, 
1856, relating to the letting of con- 
tracts for supplies, so as to render it 
necessary that such contracts should 
be let only after advertisement and 
bids. Hacker v. Philadelphia, 6 
Phila. (Pa.) 94. (4) The publication 
of city advertising by a newspaper is 
not work or materials within the 
meaning of a statute requiring com- 
petitive bidding and an award to the 
lowest bidder in such _ contracts. 
Delker v. Atlantic County, 90 N. J. L. 
473, 101 A 370. (5) The preparation 
of plans and specifications for an 
electric light distributing system is 
not within the statute requiring con- 
tracts for supplies, etc, to be 
awarded to the lowest bidder. 
Franklin v. Horton, 97 N. J. L. 25, 
116 A 176. (6) The statute, requiring 
that municipal contracts for sup- 
plies, etc., be let to the lowest re- 
sponsible bidder, is not applicable to 
an employment for legal services. 
Com. v. Tice, 272 Pa. 447, 116 A 316. 
(7) The city’ commissioners, under 
authority of an empowering statute, 
may appoint and fix the compensa- 
tion of auditors to audit the city’s 
books, without making proposals for 
public bidding for such services un- 
der the statute governing contracts 
for the furnishing of work and ma- 


terials. Heston v. Atlantic City, 93 
ING Dees) B15 LOF Av 820.0 C8) sNew 
York City Charter (1873) § 91, re- 


quirin that contracts for supplies 
furnished for the corporation should 
be made after public advertisements 
for bids and proposals, was held not 
to apply to repairs on a school ship, 
pursuant to a contract with the 
commissioners of the department 
of charities and correction, as such 
contract did not involve’ supplies 
furnished for the corporation, that 
is, for the mayor, aldermen, and 
commonalty of New York City, the 
management of their department 
by the commissioners of charities be- 
ing wholly independent of the com- 
mon council. Lawrence v. New York, 
54 HowPr (N. Y.) 255. (9) Illinois 
Act § 11, to create sanitary districts, 
ete. (Hurd Rev. St. [1898]. p 322 
§ 353), providing that all contracts 
for work to be done by such muni- 
cipality, the expense of which will 
exceed five hundred dollars, shall be 
let to the lowest responsible bidder, 
has no application to a hiring by the 
sanitary district of Chicago of pumps 
and employees to be used by its 
chief engineer in the doing of work 
which it had directed the engineer to 
do. George F. Blake Mfg. Co. v. 
Chicago Sanitary Dist., 77 Ill. A. 287. 
(10) An agreement by the city of 
New York for the use of gas belong- 
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where a statute, 


is especially so 


ing to a gaslight company, which 
was in the enjoyment of a practical 
legislative monopoly, was held not 
within the provisions of the city 
charter requiring contracts for sup- 
plies involving expenditures beyond 
two hundred and fifty dollars to be 
made in writing with the lowest bid- 
der, on an advertisement for sealed 
proposals. Harlem Gaslight Co. v. 
New York, 33 N. Y. 309 [aff 26 N. Y. 
Super. 100]. (11) Statute held not 
applicable to improvements for pub- 
lic park. Walsh v. Columbus, 36 Oh. 
Ste L6o: 

51. Oakley v. Atlantic City, 63 N. 
J. L. 127, 44 A 651; Baird ‘vi. New 
York, 96 N. Y. 567; Peo. v. Van Nort, 
64 Barb. (N. Y.) 205. 

[a] Purchase of water meters.— 
The Acts of 1870-1871, authoyizing 
the commissioner of public works 
to purchase, in his discretion, water 
meters for New York City, author- 
ized him to contract for the purchase 
of such meters, without advertising 
and awarding the contract to the 
lowest bidder, L. (1861) ec 308, re- 
quiring all contracts on behalf of 
the corporation to be let to the low- 
est bidder, not being applicable. 
Baird v. New York, 96 N. Y. 567. 

52. Taylor v. Smith, 13 Del. Ch. 
57, Li6 VA~ 413 a[mod" Lae Del Che 39; 
115 A 405]. 

{a] Purchases by department of 
public safety.—A department of pub- 
lic. safety is not bound by a city 
ordinance requiring all city contracts 
to be let on public bidding where it is 
established by a later statute which 
provides that such department may 
purchase such property as may be 
necessary at prices agreed upon by 
the department in its agreements to 
purchase the same. Taylor v. Smith, 
13% Del, ‘Ch, 57, -1152A “413 “med 13 
Del. .Ch. 39, 115, A 405]. 

53. Baird v. New York, 96 N. Y. 


567; Peo. v. Van Nort, 64 Barb. (N. 
VY.) 2.05. 
54. Taylor v. Smith, 13 Del. Ch. 


bw, (tL5. Aw413yiimods134 Delf sCh.289, 
1156. A, )406)5.. Peo. v. Van. Nort, 64 
Barb., (Nz “Y.) 1205; 

55. James Shewan & Sons, Ine. v. 
Mills, 211 App. Div. 687, 208 NYS 
ee [rev 124 Mise. 184, 207 NYS 


5]. 

[a] Contract not within excep- 
tion.— The statutory exception per- 
mitting a contract for a particular 
job to be made without public let- 
ting, if done by vote of three fourths 
of the board of aldermen, will not 
operate to exempt a contract passed 
by a three fourths vote where the 
contract was not made for a particu- 
lar job but for all repair work done 
on a city’s ferryboats for a particu- 
lar period of time. James Shewan & 
Sons, Inc. v. Mills, 211 App. Div. 
687, 208 NYS 381 [rev 124 Mise. 184, 
207. NYS. 155]. 

56. See infra § 2188. 

57. See supra § 2184. 

58. U. S.—Worthington v. Boston, 
162.0. S, 695, 14 SCt. 787,88) hea: 
603 [rev 41 Fed. 28]; Valentine Clark 
Co, v. Allegheny City, 143 Fed. 644; 
New Orleans Drain. Commn. v. Na- 
tional Contracting Co., 1386 Fed. 780; 
Ft. Scott v. W. G. Eads Brokerage 
Co,, 117. Fed. 51, 54 CCA 487 [certio- 
rari den 187 U. S. 647 mem, 23 SCt 
846 mem, 47 L. ed. 348 mem]. 

Ala.—Montgomery v. Barnett, 149 
Ala. 119, 43 S 92; Inge v. Mobile Bd, 
of Public Works, 135 Ala. 187, 33 S 
678, 98 AmSR 20. 


: he [§ 2185 


is within the exception contained in the statute in 
express terms,°® or where the contract is made by 
the city in its proprietary capacity for the purpose 
of supplying public utilities to persons residing out- 
side the city limits.°® 
charter, or ordinance requires public bidding,” a 
contract made in violation®® or evasion of these 


Where, however, a statute, 


Cal.—Vale v. Boyle, 179 Cal. 180, 
175 P 787; City Impr. Co. v. Broder- 
ick, 125 Cal, 139, 57 P 776; Zottman 
v. San Francisco, 20 Cal. 96, 81 AmD 
96; Gamewell Fire Alarm Tel. Co. v. 
Los Angeles, 45 Cal. A. 149, 187 P 


163; Arthur v. Petaluma, 27 Cal. A. 
782,151 P 188. 
Fla.—Anderson v. Fuller, 51 Fla. 


380, 41 S 684, 120 AmSR 170, 6 
LRANS 1026. 


Ill.— Chicago Sanitary Dist. v. Mc- 
Mahon, etc., Co., 110 Ill. A. 510; Chi- 


cago v. Hanreddy, 102 Ill. A. 1 [aff 
2LIS LN. 22> TINE, eee te 
Ind.—Monaghan yy. Indianapolis, 


(A.) 75. NE 33. 
lowa.—Weitz v. Des Moines Inde- 
pendent Dist., 79 Iowa 423, 44 NW 


696. 
Kan.—Atkin v. Wyandotte Coal, 
ete, :Co.:, 13: Kan.) 168, 849 Pr 7 boaue 


National Surety Co. v. Kansas City 


Hydraulic Press Brick Co., 73 Kan. 
196, 84 P 1034. 
Ky.—Providence v. Providence 


Electric Light Co., 122 Ky. 237, 91 Sw 
664, 28 KyL 1015. 

La.—State v. King, 109 La. 799, 33 
S 776. 

Mass.—Morse vy. Boston, 253 Mass. 
247, 148 NE 813. * 


Mich,—Saginaw v. Consumers’ 


Power Co., 213 Mich. 460, 182 NW 
146; Whitney v. Hudson, 69 Mich. 
189, 37 NW 184; McBrian v. Grand 


Rapids, 56 Mich. 95, 22 NW 906. 

Minn.—Patterson vy. Barber As- 
phalt Pav. Co., 96 Minn. 9, 104 NW 
566; Le Tourneau v. Hugo, 90 Minn. 
420, 97 NW 115; Diamond v. Man- 
rer 89 Minn. 48, 93 NW 911, 61 LRA 

Miss.—Leflore County v. Cannon, 
81 Miss. 334, 33-S 81. 

Mo.—State v. Butler, 178 Mo. 272, 
77 SW 560; State v. Barlow, 48 Mo. 
17; Elsberry v. Black, 120 Mo. A. 20, 
96 SW 256. 

Mont.—Missoula St. R. Co. v. Mis- 
soula, 47 Mont. 85, 180 P 771; Daven- 
Pe oatee Kleinschmidt, 6 Mont. 502, 13 

Nebr.—Peo. v. Buffalo County, 4 
ane sah 4 

ev.—Sadler v. Eureka Coun 5 
Nev. 39. Re 

N. J:—Tice v. Long Branch, 98 N. 
J. L. 214, 119 A 25; Townsend. v. 
Atlantic City, 72 N. J. L. 474, 65 A 
509; Faist ,v. Hoboken, 72. N. J. L. 
361, 60 A 1120; Van Reipen v. Jersey 
City, 58 N. J. L. 262, 33 A 740; Jer- 
sey City Bd. of Finance v. Jersey 
City; 57 Now: i, 1452) 31 AL 62 5cnies 
Dermott _v. Jersey City Street, ete., 
Comrs., 56 N. J. L. 273,98 A 4245 

N. Y.—Peo. v. Kirigston, 189 N. Y¥. 
66, 81 NE 557; Phelps vy. New York, 
112 N. Y. 216, 19 NE 408, 2 LRA 626: 
Smith v. Newburgh, 77.N. Y. 130; 
Parr ‘v.. Greenbush,. 72 2N. say aap ae 
McDonald v. New York, 68 N. Y. 23, 
23 AmR 144; Brown v. New York, 63 


N. Y. 239; Brady v. New York, 20° 


N. Y. 312, 18 HowPr 343; Peterson vy, 
New York, 17 N. Y.~449; Walton v. 
New York, 26 App. Div. 76, 49 NYS 
615; Peo. v.. Buffalo, 84 NYS 434; 
McSpedon v. New York, 20 N. Y. Su- 


per. 601, 20 HowPr 395; Brady v. New 


York, 15 N. Y. Super. 173, 7 AbbPr 
234, 16 HowPr 432 [aff 20 N. Y. 312, 
18 HowPr 343]; Bigler v, New York, 
5 AbbNCas 51; Hodges v. Buffalo, 2 
Den. 110. 

Oh.—Hommel v. Woodsfield, 
NE 386; Lancaster y. Miller, 58 Ch. 
St. 558, 51 NE 52; McCloud v. Co- 


lumbus, 54 Oh. St. 439, 44 NE 95; 


: ES ee 
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§§ 2185-2186] 


requirements,°® and not within the terms of a spe- 
cial exception® or exempting statute,*! is generally 
invalid, and imposes no obligation or liability on the 
Where the general statute requiring 
competitive bidding contains terms restricting its 
application in any way, public bidding is not re- 


corporation. 


quired in cases not within its 


brought within its operation by other statutes re- 
A faiiure to observe the stat- 
utory requirement is not excused by the fact that 
the only competitors would have necessarily in- 
curred a much larger expense in execution of the 
work than the one who secured the contract. 
a contract let out under an unconstitutional statute 
But while no obligation may be imposed 
by the contract, there is an implied obligation to 
pay for anything of value received and accepted by 


ferring thereto.® 


is void.® 


the city thereunder.®® 


[§ 2186]. (2) Supplemental Contracts, Amend- 
Such statutes®* ap- 


ments, and Additional Work.*’ 


Newton v. Toledo, 18 Oh. Cir. Ct. 756, 
8 Oh. Cir. Dec. 607; Castner v. Pleas- 
ant Ridge, 7 OhNPNS 174. 

Pa.—Com. v. Jones, 283 Pa. 582, 129 
A 635; Dolan yv. Schoen, 261 Pa. 11, 
104 A 149; Flinn v, Philadelphia, 258 
Pa. 355, 102 A 24; Philadelphia Co. 
v. Pittsburgh, 253 Pa. 147, 97 A 1083; 
Addis v. Pittsburgh, 85 Pa. 379. 

Wash.—Goshert v. Seattle, 57 
Wash. 645, 107 P 860. 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis, 85, 99 NW 603, 106 
AmSR 931. 

See Texas Electric, etc., Co. v. 
Vernon, (Tex. Civ. A.) 266 SW 600 
(a purchase on proposal in response 
to a letter sent out to several firms 
by the city secretary is invalid, the 
statute requiring competitive bids 
after due-advertising). 

59. Grace v. Forbes, 64 Misc. 130, 
118 NYS 1062; Hommel v. Woodsfield, 
(Oh.) 155 NE 386; Wing v. Cleveland, 
9 Oh. Dec. (Reprint) 551, 15 CincL 
Bul 50; Fire Extinguisher Mfg. Co, 
v. Perry, 8 Okl. 429, 58 P 635. See 
Neacy v. Drew, 176 Wis. 348, 187 NW 
218 (holding that money paid by a 
city on a contract illegal for viola- 
tion of the public letting statute may 
be recovered back). 

[a] Splitting up contract. — (1) 
Where a board authorized to make 
contracts for less than five hundred 
dollars without advertising, but bound 
to. advertise for bids for contracts 
amounting to a larger sum, had ad- 
vertised for bids for fire department 
hose amounting to four thousand 
dollars, and on being enjoined from 
entering into any contract under the 
advertisement on the ground that 
it was not specific enough, the board, 
at the advice of the city solicitor, 
contracted with the same parties for 
the hose in successive purchases of 
less than five hundred dollars each, 
it was held that this was a violation 
of the injunction, and unlawful. 
Wing v. Cleveland, 9 Oh. Dec. (Re- 
print) 551,‘15 CincLBul 50. (2) A 
splitting of a purchase for eleven 
hundred dollars’ worth of fire appa- 
ratus into separate purchases of five 
hundred dollars is an evasion of the 
statute prohibiting contracts over 
five hundred dollars without author- 
ity of a majority vote of the elec- 
tors. Fire Extinguisher Mfg. Co. v. 
Perry, 8 Okl. 429, 58 P 6385. (3) A 
running mutual account made up of 
2 number of items, each less than 
five hundred dollars, but in the ag- 
>regate amounting to more than that 
sum, is within the statute requiring 
un advertisement for public bidding. 
Hommel v. Woodsfield, (Oh.) 155 NE 
386. 


60. Dolan v. Schoen, 261 Pa. 11, 
104 A 149 (new construction of city 
ouildings not classed as repairs).. 

61. See cases supra notes 51-56. 

62. Greene v. New York, 60 N., Y. 
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terms,°? unless 


notwithstanding 


And 


[44 O.J.] 101 


ply equally to supplemental contracts covering 
items not provided for by the terms of the original 
contract,®? unless bids for the original contract 
were made on the basis of a contemplated extension 
of the work under supplemental contracts to be 
made with the successful bidder without further 
bidding ;7° and such statutes’ also apply to amend- 
ments of a contract already executed in compliance 
with the law where such amendments alter the origi- 
nal contract in some vital and essential particular,’ 


a clause in the original contract 


reserves to the city the right to modify any of its 
essential terms by subsequent supplemental con- 
tracts to be made by its officers without due ad- 
vertisement and competitive bidding.” 
value of substitutions in the original contract is not 
to be added to the value of the work and materials 


But the 


for which the substitution was made in determining 


the limit 
303 [rev 1 Hun 24, 3 Thomps. & C. 
753] 


[a] Officer executing contract.— 
The provision of the amended char- 
ter of the city of New York, requir- 
ing contracts made or let by author- 
ity of the common council to be upon 
ten days’ advertisement and sealed 
proposals, applies only to work done 
and contracts made or let by the au- 
thority of the common council, and 
not to contracts by the commissioner 
of public works. Greene v. New 
York, 60 N. Y. 303 [rev 1 Hun 24, 3 
Thomps: & C€.'753]- 

63. Moseley Hospital v. Hall, 207 
Ky. 644, 269 SW 1004. 

[a] Cities not within statutory 
classification.— Where a statute re- 
quiring competitive bidding is by 
its terms applicable only to a certain 
class of cities, cities not within the 
class designated are still within its 
operation if other statutes by ref- 
erence make them so. Moseley Hos- 
pital v. Hall, 207 Ky, 644, 269 SW 

64. Philadelphia Co. v. Pittsburgh, 
253 Pa. 147, 97 A 1083. 

[a] Contract to furnish gas.—A 
contract to furnish gas for a munici- 
pal hospital, awarded without pre- 
vious advertisement or competitive 
bidding, when there were competitive 
companies, is void, although the other 
companies would have had to lay 
pipe for some considerable distance. 
Philadelphia Co. v. Pittsburgh, 253 
Pa. 147, 97 A 1088: 

65. Corpus Christi v. Mireur, (Tex. 
Civ. A.) 214 SW 528, 529. 

“The section providing for the se- 
lection of a city treasurer probably 
has no parallel in the city charters 
of the country, and if, as contended 
by appellants, such treasurer may be 
a corporation and purchase the office 
through his or its bid for the use of 
the city money, we have a condition 
or state of affairs repugnant to pu- 
rity of government and destructive 
of the principles upon which officers 
should be chosen in democratic com- 
munities. While there is language 
in the séction quoted indicative of 
an intention to create an office, we 
cannot conceive that a legislative 
body in this country would lend its 
countenance to selling an office of a 
city to the highest bidder, as would 
an auctioneer sell goods and chattels 
placed in his hands for sale. No 
such law could be sustained under 
our Constitution which would author- 
ize or permit the sale’ or farming 
out of an oOffice.’’ Corpus Christi v. 
Mireur, supra. 

[a] Sale of city office.—A charter 
provision that the office of city treas- 
urer shall be sold to the highest and 
best bidder is unconstitutional and a 
contract made under such provision 
is void. Corpus Christi v. Mireur, 
(Tex. Civ. A.) 214 SW 528. 


whether the amount of the substitution is within 
required for 


statutory exemptions.’* 


66. See infra § 2247. 

67. Cross references: 
Modification of bid see infra § 2239. 
Readvertisement see infra § 2194. 
Recovery back of money paid under 

supplemental contract without pub- 

lic bidding see infra § 2247. 

68. See supra §§ 2184, 2185. 

69. Clinton Constr. Co. v. Clay, 34 
Cal. A. 625, 168 P 588; Dady v. New 
York, 65 Misc. 382, 121 NYS 860 [aff 
149 App. Div. 958 mem, 133 NYS 1117 
mem]; Lewis v. Philadelphia, 235 Pa. 
260, 84 A 33; Bullitt v. Philadelphia, 
19°Pa. Dist. 1091. 

Contracts for public improvements 
see infra XVII, D. 

70. Croasdill v. Philadelphia, 18 
Pa.:Dist.\719. 

Continuation of work under op- 
tional provisions in original contract 
see infra § 2194, 

71. See supra §§ 2184, 2185. 

72. Morse v. Boston, 253 Mass. 
247, 148 NE 813, 

[a] Reason for rule.—‘‘An altera- 
tion which results in a substantially 
new contract as to a main element 
is not permissible under the statute. 
With reference to a construction con- 
tract of this character, the altera- 
tions which in view of the aim and 
words of the statute may be made 
without further compliance with the 
statute are only such as are inci- 
dental to full execution of the work 
described in the contract, and are of 
minor importance, The alterations 
permissible under this principle are 
such in nature, magnitude and ex- 
pense as bear a reasonable subsidi- 
ary relation to the work originally 
covered by the contract. When a 
contract is to be modified so as in 
substance and effect to be made new 
and different in main aspects, that 
cannot be done under the guise of an 
amendment or alteration. It would 
be a vain thing for the Legislature 
to establish these safeguards for the 
public treasury to govern the initial 
execution of a contract and yet to 
permit all the evils thus prohibited 
to be accomplished by amendment or 
alteration of such a contract when 
once executed.” Morse v. Boston, 253 
Mass. ‘247, 253, 148 NE 813. 

{b] Excavation.—A contract for 
excavation work providing that com- 
pensation should be based upon 
measurements before excavation 
which has been executed in com- 
pliance with the law cannot be 
amended after execution so as to 
provide for compensation on the basis 
of measurement in the wagons after 
excavation without submitting the 
proposed amendment also to compet- 
itive bidding. Morse v, Boston, 253 
Mass. 247, 148 NE 813. 

73. Lewis v. Philadelphia, 20 Pa. 
Dist. 113, 

74. Brady v. New York, 112 N. Y. 
480, 20 NH 390, 2 LRA 751, X 


102 [44 C.J.] 
Work incidental to that covered by a contract al- 
ready awarded after competitive bidding may be 
given to the successful bidder without’ advertising 
for further bids thereon,’® but this rule does not 
apply to additional work of the same general na- 
ture but not incidental to that covered by the con- 
tract.76 

[§ 2187]. (3) Emergencies’? and Temporary Ar- 
rangements. Such a statute’® has been construed 
not to apply in cases of temporary arrangements 
for the supply of a public utility pending the nego- 
tiations for a purchase by the city of the plant 
furnishing the utility,’® nor to a subcontract for the 
completion of work rendered necessary by the de- 
fault of the contractor under the original contract 
where the original contract, itself let to the lowest 
bidder, provided for its termination in case of a 
failure to perform,*® nor to cases of emergency 
where the delay necessitated by the public bidding 
procedure would cause the city irreparable loss,** 
or would greatly aggravate conditions constituting 
a menace to the public health? And a charter 
may provide for the dispensing of competitive bid- 
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ding, required elsewhere therein, whenever the city 
council declares an emergency to exist; and where 
such a declaration has been made, it is not within 
the power of the court to determine whether or not 
such emergency in fact exists;®* but where the 
charter dispenses with competitive bidding upon the 
mere showing of conditions constituting an emer- 
gency, the court may review the finding as to its 
existence, and declare that no emergency- exists.** 
[§ 2188] (4) Unique or Exclusively Controlled 
Services or Supplies. The statute requiring com- 
petitive bidding has been construed not to apply to 
contracts for services which depend for their value 
on scientific knowledge and personal skill,**° or for 
supplies of a peculiar character, depending for their 
value upon the personal skill of the manufacturer,*® 
or where an inspection and test are required.®* 
Public utilities. The statute requiring public 
bidding does not apply to the supply of a public 
utility entered into with a person in the enjoyment 
of a practical legislative monopoly,’* especially 
where the rate charged is constantly subject to regu- 
lation under the public utilities law.®® A distine- 


75. See Com. v. Jones, 283 Pa. 
582, 129 A 635. 

thes Com. vy. Jones, supra. 

a 


contract for excavations for footings 
for a guard rail along a highway was 
properly awarded after competitive 
bidding, further excavation work 
connected with the elimination of 
eurves on the same highway could 
not be awarded to the same contrac- 


tor without advertising for bids 
thereon. Com, y. Jones, 283 Pa. 582, 
129. A 635. 

77. Emergency contract: 


Generally see supra § 2156. 

In which officer has an interest See 
supra § 2172. 

Not in writing see infra § 2216. 

Without authorization see supra § 


2182. 
78. See supra §§ 2184, 2185. 
Los Angeles Gas, etce., Corp. 

v. Los Angeles, 188 Cal. 307, 205 P 
125. 

[a] Temporary lighting service.— 
A contract between a city and power 
companies looking to the purchase 
of the plants, whereby the city for 
a certain time was to purchase a 
certain amount of power from the 
companies, which were in turn re- 
quired to account for the income to 
the city pending the taking over of 
their plants, is not one required to 
be let only after advertisement, and 
to the lowest bidder, as the power to 
be supplied by the companies could 
not be obtained elsewhere, and was 
furnished by public service corpora- 
tions for distribution to customers 
already entitled to that service, under 
the city charter. Los Angeles Gas, 


ete., Corp. v. Los Angeles, 188 Cal. 
307, 205 P 125. 
80. Moriarty v. Orange, 90 N. J. 


E328, 100 A: 1070 [aff 89 N..J. L. 
385, 98 A 465]. 

“So far as it authorizes the mak- 
ing of a contract, the act is intended 
only to reach original contracts and 
not to include merely subsidiary con- 
tracts that are already provided for 
by the terms of contracts duly 
made.” Moriarty v. Orange, 89 N. 
Jo) Et 385, 387,098 A 465; 

[a] Garbage removal.—Upon ter- 
mination of a garbage removal con- 
tract because of a city’s dissatisfac- 
tion with performance, competitive 
bidding is not required as to a con- 
tract made with another to complete 
the work for the unexpired term, 
the latter being but a subcontract. 
Moriarty v. Orange, 90 N. J. L. 328, 
160 A 1070 [aff 89 N. J. L. 385, 98 
A 465). 

81. North River Electric Light, 


etc., Co. v. New York, 48 App. Div. 


14, 62 NYS 726. 
[a] Street lighting.—Where _ it 


Road excavations.—Where a]|was absolutely necessary for a city 


to obtain street lighting at once, the 
fact that it contracted therefor at a 
reasonable price, without first adver- 
tising for bids, as required by its 
charter, does not preclude the con- 
tractor from recovery, since such 
charter provision is only to insure 
economy and exclude favoritism and 
corruption in furnishing labor, ete., 
and does not apply where the delay 
occasioned thereby would work irrep- 
arable mischief. North River Elec- 
trie Light, etc., Co. v. New York, 48 
App. Diy. 14, 62 NYS 726. 

8a New York v. Palladino, 146 
App. Div. 850, 131 NYS 807; Snyder 
v. Hylan, 105 Misc. 78, 173 NYS 366 
[aff 188 App. Div. 995 mem, 177 NYS 
925 mem], 

[a] Removal of garbage.—The 
commissioner of street cleaning of 
the city of New York, after a con- 
(tractor for the removal of garbage 
was required to abate the nuisance 
caused by its garbage plant, in the 
emergency might make a temporary 
contract for removal of garbage at a 
certain price per day, without com- 
petitive bidding, under Greater New 
York Charter § 541. Snyder v. Hy- 


lan, 105 Misc. 78, 173 NYS 366 .[aff 
188 App.. Div. 995 mem, 177. NYS 
925 mem], 

83. Stern v. Spokane, 60 Wash. 


326, 328, 111 PB. 281, ? 

“All of the provisions of the law 
with reference to bids for public 
works are to be found in the free- 
holders’ charter. No constitutional 
question is involved. That which the 
legislature can give it can take away, 
and while we agree with counsel for 
appellant that, if the action of the 
council in declaring an emergency to 
exist be upheld, it practically nulli- 
fies those provisions of the charter 
which were designed to insure open 
competition in the matter of letting 
contracts for public works, we must 
nevertheless hold that it can be no 
concern of the courts if it does. If 
the legislature passes a wholesome 
law and at the same time creates a 
weapon to strike it down, it is still 
within the limit of its constitu- 
tional authority, as much so as if it 
had repealed an existing statute by 
express enactment. It is so inthis 
case. The charter does not say that 
time may be dispensed with if an 
emergency exists, thus leaving the 
court free to inquire into the fact, 
but it says that the council shall 
have the power under any state of 


facts to declare an emergency.” 
Stern v. Spokane, supra. 

84. Mallon vy. Kansas City Water 
Comrs., 144 Mo. A, 104, 128 SW 764 
(purchase of water meters, known to 
be in constant demand and, with ap- 
proximate correct knowledge in ad- 
vance, in what quantity). 

85. See cases infra this note. 

[a] Services.—The statute is not 
applicable to contracts for the sery- 
ices of: (1) Accountants. Braaten 
vy. Olson, 28 N. D. 235, 148 NW _ 829. 
(2) Architects. Horgan v. New York, 
114 App. Div. 555, 100 NYS 68; Cu- 
dell v. Cleveland, 16 Oh. Cir. Ct. N. 
S..374 [aff 74: Oh. St. 476, 78 NE 
1123]; Stratton v. Allegheny County, 
245 Pa. 519, 91 A 894;.Com. v. Ryan, 
23 Pa. Dist. 665; Tackett v. Middle- 
ton, (Tex. Commn. A.) 280-SW 5638, 
44 ALR 1143; Houston v. Glover, 40 
Tex. Civ. A. 177, 89 SW 425. (8) At- 
torneys. ‘Moorhead v. Murphy, 94 
Minn, 123, 102 NW 219, 110 AmSR 
345, 68 LRA 400, 3 AnnCas 434. (4) 
Engineers. Newport News vy. Potter, 
122 Fed. 321, 58 CCA 483; Rollins v. 
Salem, 251 Mass. 468, 146 NE 795; 
Vermeule vy. Corning, 186 App. Div. 
206, 174 NYS 220; Houston vy. Potter, 
41 Tex.’ Civ, A, 381, 91° SW 389." @) 
Stenographers. O’Brien v. Niagara 
Falls, 65 Misc. 92, 119 NYS 497. (6) 
Tax assessor’s assistants Bucher v, 
Johnstown, 25 Pa. Dist. 307. 

86. Baird v. New York, 96 N. Y. 
567; Peo. v. Flagg, 17.N. Y..584, 16 
HowPr 36; Peo. v. Van Nort, 64 
Barb. (N. Y.) 205; and cases infra 
this note. 

[a] Supplies.—The statute is not 
applicable to contracts for the pur- 
chase of: (1) Fireworks. Detwiller 
v. New York, 1 Thomps. & C. (N: Y.) 
657, 46 HowPr 218. (2) Patented 
articles. See cases infra text and 
notes 92-95. 

87. Gleason v. Dalton, 28 App. Div. 


Hartford 


655, 51 NYS 337. 


8s. Conn.—Hartford v. 
Electric Light Co., 
A 925. 

La.—Capdevielle v. New Orleans, 
éte., RR. /Co., 110 We. 904> 84 Sr eese 

N. J.—Atlantic Gas, etc., Co. v. At- 


£§§ 2186-2188 - 


65 Conn. 324, 32 | 


Ass 


eee City, 73.2 Ne °S>, La se 0 Gaur 
DOs 


Vork, 83°0N. an Xo 
Super. 100]. 


309 [aff 26 N. 


N. Y.—Harlem Gaslight Co, v. New 


Oh.—Mutual Electric Co. v. Pom-~ 


eroy, 99 Oh, St. 75, 124 NE 58. 


Wis.—State v. Oconto Electric Co., 


165 Wis. 467, 161 NW 789. 

8s9. Mutual Electric Co. v. Pom- 
eroy, 99 Oh. St. 75, 124 NE 58; Mil- 
waukee Hlectric R., etc., Co. v. Mil- 
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tion has been made in some jurisdictions, however, 
between contracts made for the city’s consumption 
of a public utility and contracts made for the pri- 
vate consumption of the utility by its inhabitants, 
the former requiring public bidding where the stat- 
utory provision is mandatory; the latter not.9°° And 
where the charter: of the corporation contracting 
to supply the public utility reserves a right to the 
city to have the benefit of the laws relating to com- 
petitive bidding, a contract for the supply of the 
utility made with such corporation without com- 
petitive bidding is invalid.®+ 

Patented articles; monopolies. Opposite views 
have been taken of the effect of a provision requir- 
ing advertisements and bids for patented articles 
or articles or materials controlled by a monopoly. 
One is that municipal corporations are thereby pre- 
eluded from requiring articles or materials with ref- 
erence to which there cannot be free competition 
in the bidding.®? The other view is that, where the 
best interests of the city will be subserved by the 
use of a patented article or an article controlled 
by a monopoly, procurable from only one source, the 
provision in question has no application whatever, 
the case being without its spirit and intent;°* and in 


nv 1 7 Pa ii) 


MUNICIPAL CORPORATIONS 


(At Ca 108 


of authority to make the contract.°*% In some of 
these jurisdictions this view is controlled by stat- 
utes providing in express terms that no patented 
article shall be advertised for or purchased by the 
city except under circumstances insuring a fair and 
reasonable opportunity for competition.®* Another 
doctrine seems to require advertisement for bids, 
but permits a contract involving the use of a pat- 
aniad or monopolized article if deemed best for the 
e1by.?° 

[§ 2189] (5) Other Particular Exceptions and Ex- 
emptions. Such a statute®® has been construed not 
to apply to contracts for carriage hire for publie 
officers while engaged in their public duties,®? for 
lease of city offices,®°* or for municipal printing.® 

[§ 2190] c. Information to Bidders. Bidders 
must be duly informed by the officer soliciting bids 
as to the nature, quality, and quantity of the article 
to be purchased or the work to be done for the mu- 
nicipality to the end that they may bid intelli- 
gently, and binding contracts may result therefrom. 
In order that there may be fair competition, the 
same information should be given to all.2 And a 
contract awarded upon private information given 
only to the successful bidder is unfair, illegal, and 


some cases it is expressly so provided in the grant 


waukee, 173 Wis. 329, 181 NW 298; 
State v. Oconto Electric Co., 165 Wis. 
167, 161 NW 789. 

[a] Reason for rule.—‘“It seems 
slear that such provisions of char- 
ters are intended to apply to con- 
rractS where public policy requires 
‘hat competition be had to obtain a 
reasonable charge for work per- 
‘ormed for, or materials and the like 
supplied to, municipal corporations. 
With the passage of the public utility 
uct our conclusion that bids are not 
-equired for utility service is fur- 
ther supported, for the spirit of 
hat act is a recognition that com- 
yetition is an inadequate regulator 
f the rates of public utilities; 
wherefore public control is substi- 
uted for competition. .The rates for 
such services and the rate estab- 
ished by the contract in question 
ire filed with the railroad commis- 
sion under the act and are subject 
o action by it. To such expenditures 
his provision of the charter has no 
pplication.” Milwaukee Electric R., 
te., Co. v. Milwaukee, 173, Wis. 329, 
45, 181 NW 298. 

90. Larimer County v. Ft. Collins, 
8 Colo. 364, 189 P 929; Saginaw v. 
Yonsumers’ Power Co., 213 Mich. 460, 
82 NW 146..- 

91. Arpin v. Thief River Falls, 122 
Ainn, 34, 141 NW 833. 
92. Cal.—Nicolson 
Painter, 35 Cal. 699. ‘ 
Ind.—Monaghan y. Indianapolis, 37 
nd. A. 280, 76 NE 424; Monaghan v. 
ndianapolis, (A.) 75 NE 33. : 
Ky.—Fineran vy. Central Bitulithic 
av, Co., 116 Ky, 495, 76 SW 415, 25 

cyL 876, 3 AnnCas 741. 

La.—Burgess v. Jefferson, 21 La. 
nn, 143. _ 

Mich.—Atty.-Gen. v. Detroit Public 
dighting Commn., 155 Mich. 207, 118 
IW 935; Hobart v. Detroit, 17 Mich. 
46, 97 AmD 185. , 

Wis.—Allen v. Milwaukee, 128 Wis. 
78, 106 NW 1099, 116 AmSR 54, 5 
RANS 680, 8 AnnCas 392; Dean v. 
tharlton, 28 Wis. 590, 99 AmD 205 


ote. 

93. Swift v. St. Louis, 180 Mo. 80, 
9 SW 172; Verdin v.. St. Louis, 131 
fo. 26, 38 SW 480, 36 SW 52; Barber 
sphalt Pav. Co. v. Hunt, 100 Mo. 
2,13 SW 98, 18 AmSR. 530, 8 LRA 
10; In re Dugro, 50 N. Y. 513; Glea- 
on v. Dalton, 28 App. Div. 555, 51 
[YS 337; Peo. v. Van Nort, 65 Barb. 
N. Y.) 331; Boon v. Utica, 5 Misc. 
91, 26 NYS 932; Silsby Mfg. Co. v. 
llentown, 153 Pa, 319, 26 A 646. 


Panis COpgsV~ 


void.® 


See Yarnold v. Lawrence, 15 Kan. 126 
(where the court considered but did 
not decide the question whether a 
city expressly required to let all con- 
tracts to the lowest bidder may not 
let a valid contract for improving 
its streets by process covered by a 
patent and subject to a monopoly. 
Judge Brewer, who wrote the opin- 
ion, was inclined to favor the view 
that it could). But see contra Dolan 
v. New York, 4 AbbPrNS (N. Y.) 
397 [appr Dean y. Charlton, AmLReg 
July, 1868 p 564 (dist Harlem Gas- 
hight. Co, vs. New WYork33 SN}. cy 
309)]. 

9344. Worthington v. Boston, 152 
U. S. 695, 14 SCt 7387, 38 L. ed. 603 
{rev 41 Fed. 23]. 

94. Holly v. New York, 128 App. 
Div. 499, 112 NYS 797; Rose v. Low, 
85 App. Div. 461, 83 NYS 598. 

[a] The New York Revised Char- 
ter § 1554 (L. [1901] p 642 c 466), 
providing that no patented article 
shall be advertised for or purchased 
by the city, except under such cir- 
cumstances that there can,be a fair 
and reasonable opportunity for com- 
petition, is violated by the limitation 
of bids for the furnishing of water 
meters to a certain type and size, 
and in such manner as to call for 
bids only upon a patented article, 
under conditions calculated practi- 
cally to exclude competition. Kay 
v. Monroe, 98 App. Div. 484, 87 NYS 
831. ‘ 

95. Newark v. Bonnell, 57 N. J. L. 
424, 31 A 408, 51 AmSR 609. 

96. See supra §§ 2184, 2185. 
Smith v. New York, 21 How 
PrioGNawXe)) sls 

98. Davies v. New York, 83 N. 
Y, 207; Farmers’ L. & T. Co. v. New 
York, 17 N. Y. Super. 80; Voelcker 
v. Schnell, 165 NYS 420. 

99. Call Pub. Co. v. Lincoln, 29 
Nebr. 149, 45 NW 245; Lewis v. 
Philadelphia, 17 Pa. Dist. 403; Public 
Ledger Co. v. Memphis, 93 Tenn. 77, 
23 SW 51. 

[a] Reason for rule.—‘It was 
shown at the hearing that in the 
course of the raising of public mu- 
nicipal loans in some ten instances— 
and these were stated to have been 
all the instances which had arisen 
during the last thirty years—direct 
orders had been given to the public 
press as in this instance, and bids for 
advertisement of the notice had not 
been publicly required. Indeed, to 
publicly invite bids for advertising 
would be to proceed upon the as- 


But a charge that information given to the 


sumption that publicity at each step 
was imperative and its requirement 
unalterable, no matter what its ob- 
ject, and as this would necessarily 
involve a publication for bids for the 
invitation, so, by the rule invoked, 
such publication for bids, in its turn, 
should proceed only upon bids pub- 
licly advertised for beforehand, and 
could not result from an official or- 
der in writing. It must of itself be 
decided upon after a prior publica- 
tion for bids to publish. The in- 
superable inconveniences admittedly 
lurking in the practice glanced at 
concluded the question at bar, when 
it was frankly conceded that, of ne- 
cessity, there must be some initia- 
tive without a publication, and that, 
under the Act of 1874, advertisement 
of legislation touching public loans 
derives its legality from an ordinance 
of the Common Council and the ac- 
tion directed by the resolution there- 
on.” Lewis v. Philadelphia, 17 Pa. 
Dist. 403, 405. 

1. Cal.—Arthur v. Petaluma, 27 
CalOAl 782.0151) Piss: 

Md.—Packard vy. Hayes, 94 Md, 233, 
51 A 32. 

Mich.—Detroit v. Wayne County 
rate Judge, 79 Mich. 3884, 44 NW 
622. . 
Mo.—Barber Asphalt Pav. Co. v. 
Hunt, 100.Mo. 22, 183 SW 98, 18 Am 
SR 530, 8 LRA 110. 

N. J.—Tice v. Long Branch, 98 N. 
J. L, 214, 119 A 25; Mackinnon y, 
Newark, (Sup.) 100 A 694. 

Oh.—Wing v. Cleveland, 9 Oh. Dec, 
(Reprint) 507, 14 CinecLBul 190. 

Pa.—Mazet v. Pittsburgh, 1387 Pa. 
548, 20 A 698, 

* Wash.—Goshert v. Seattle, 57 
Wash, 645, 107 P 860. 

[a] A schedule of printing on file 
with the city clerk is held sufficiently 
to inform bidders of the work to be 
contracted for. Arthur v. Petaluma, 
27 Cal. A. 782, 151 P 183. 

[b] Fire department hose.—Bid- 
ders must be fully informed as to 
the kind or quality of hose required 
as well as the dimensions thereof, 
Wing v. Cleveland, 9 Oh. Dec. (Re- 
print) 507, 14 CincLBul 190. 

2. Ely v. Grand Rapids, 84 Mich. 
336, 47 NW 447; Barber Asphalt Pav. 
Co. v. Hunt, 100 Mo. 22, 13 SW 98, 18 
AmSR 530, 8 LRA 110; Tice v. Long 
Branch,’ 98 JN... J. 61214, 1195 As 25; 
Mazet v. Pittsburgh, 137 Pa. 548, 20 
A 693. 

3. Ryan v. Ashbridge, 10 Pa. Dist. 
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successful bidder was withheld from others must 
be established by proof before the successful bid 
will be invalidated on that ground,* as, for exam- 
ple, that there existed a secret understanding with 
one bidder that a strict compliance with the speci- 


fications would not be required.® 


tion of the specifications given to the successful 
bidder upon his request is valid and becomes a 


art of the contract.® 
[§ 2191] d. Specifications.’ 


petition.?° 


vited voluntarily by the city in 


Where competitive 
bidding is required by law,® the specifications in- 
viting bids must be sufficiently definite and precise 
to afford a basis therefor,® and free from restric- 
tions, the efféet of which would be to stifle com- 
If it is so loosely worded as to fur- 
nish no standard or basis for comparison, it will 
invalidate any and all bids made thereunder.’* 
Specifications after their approval in the manner 
required by statute cannot be altered’* except in 
immaterial details,!? unless the bids have been in- 
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An interpreta- 


for labor.?® 


General. 


the absence of 


statutory requirement and there is no evidence of 


4 Anders v. Philadelphia, 234 Pa. 
125,83 A. 939. 

5. Anders v. Philadelphia, supra 
(the fact that all bids varied very 
little from each other, while a strict 
compliance would have cost a very 
large amount in excess of all bids, 
indicated that the information that a 
strict compliance would not be re- 
quired had been given to all bidders). 

6 Philadelphia v. Welsbach St. 
Lighting Co., 218 Fed. 721, 134 CCA 
399. 

Specifications generally see infra § 

91 


7, Interpretation given to bidder 
see supra § 2190. 

8. See supra §§ 2184, 2185. 

9. Md—Packard v. Hayes, 94 Md. 
233, 51 A 32. 

Mich.—Detroit v. Wayne County 
Cir. Judge, 79 Mich. 384, 44 NW 622. 

N. J.—Tice v. Long Branch, 98 N. 
J. Wa, 214) 149 A025, 

Oh.—State v. McKenzie, 9 Oh. Cir. 
Ct. N.S: 105). 29 Oh, Cir. Ct. 115. 

Pa.—Breen v. McCallin, 6 Pa. Co, 
658. 

Wash.—Goshert v. Seattle, 57 
Wash. 645, 107 P 860. ’ 

[a] Reason for rule.—‘It is uni- 
versally recognized where there is 
no common standard there is no com- 
petition. So, in Johnson v, Atlantic 
City, 85 N. J. L. 145, 88 A 950, what- 
ever element enters into the com- 
petitive scheme, it should be the same 
for all, not left for each bidder to 
fix for himself, and thereby estimate 
his bid upon a basis different from 
that of any other bid. The general 
vice of such a course is, no common 
standard for competition is set up. 
Armitage v. Newark, 86 N. J. A 
5, 90 A 1035; so, in the case of Rick- 
etson v. Milwaukee, 105 Wis, 591, 81 
NW 864, 47 LRA 685. The indefi- 
nite character of the specifications 
and the absence of plans had the ef- 
fect of stifling all competition, Hach 
bidder was called upon to make a 
proposal, resting largely upon his 
own judgment, with absolutely no 
guide as to details. No one could 
tell which was the lowest bid, be- 
cause no two would be on the same 
basis. That fact alone condemns the 
action taken.” Tice v. Long Branch, 
98 N. J. Le 214, 119 A 26. 

[b]. Garbage removal.—A munici- 
pal contract for removal of garbage 
awarded on_ specification inviting 
bids, in which there was no method 
of disposal, will be set aside as too 
indefinite and uncertain. Tice: ive 
Long Branch, 98 N. J. L. 214, 119 A 


25. 
{c] Dighting.—Specifications. for 
proposals for city lighting which 


state the candle power required for 
each light, but which do not name 
any particular system of lighting, are 
sufficiently definite. Detroit Vv. 
Wayne County Cir. Judge, 79 Mich. 
884, 44 NW 622. 

10. Peo. v. Buffalo, 176 NYS 642, 
647 (holding that mandamus would 
not lie to compel an award to the 
relator on the basis of specifications 
alleged by him to be void and for 
that reason to have invalidated the 
award to a rival holder); Fischer 
Auto, ete., Co. v. Cincinnati, 16 Oh 
NPNS 369; Breen v. McCallin, 6 Pa. 
Co. 658. 

“Of course, specifications which 
would ‘exclude competition are a plain 
violation of the statute,’ Peo. v. 


Buffalo, supra. 
Seattle, 57 Wash. 


11. Goshert v. 
645, 107 P 860. 

[a]. Standard discretionary with 
city electrician.—Specifications in: ac- 
cordance with the charter require- 
ments giving in detail the parts and 
standards required in bidding upon 
an automatic fire alarm control are 
invalidated by an alteration in the 
specifications made after the call for 
bids, practically abrogating the old 
requirements and _ establishing in 
lieu thereof any equipment which 
the board and city electrician may 
deem adequate. Goshert v. Seattle, 
57 Wash. 645, 107 P. 860. 

12, >Case-wyv. , Trenton, 276, Ni desl 
696, 74 A 672; Mazet vy. Pittsburgh, 6 
Pa, Co. 599. 

13. Mankato v. Barber Asphalt 
Pav. Co., 142, Fed. 329, 73 CCA 439. 

14. Kingsley v. Brooklyn, 5 Abb 
NCas 1 [aff 78 N. Y. 200]. 

15. Peo. v. Buffalo, 176 NYS 642. 

16. O’Malley v. Hoboken, 84 N. J. 
L. 88, 85 A 449, 

107° Cal, 


17. Rice v. 
398,40 P 551, 

18. In re Mahan, 20 Hun 3801 [aff 
81 N. Y. 621 mem]. 

[a] Excavations.—In the specifi- 
eation for excavation work the city 
cannot insert in its specification that 
it will make an allowance of four 
dollars per cubic yard for blasting, 
In re Mahan, 20 Hun 301 [aff 81 N. 
Y. 621 mem], 

19. State v. Norton, 7 OhS&CP 
354, 5 OHNP 183; Frame vy. Felix, 167 
Pa, 47, 31 A 375, 27 LRA 802. 

20. Maginnis v. Wildwood, 94 N, 
J. L. 425, 110 A 820 [rev 94 N. J. L. 
90, 108 A 780]; Helwig v. Glovers- 
ville, 158 NYS 475. F 

21. Maginnis v. Wildwood, 94 N. 
J. L. 425, 110.A,820 [rev 94 N. J, L, 
90, 108 A 780]. 

[a] Contract for unauthorized 
term.—Where the commissioners of 


Haywards, 


fraud.14 The invalidity!® or nonexistence’® of speci- 
fications will invalidate bids purporting to be made 
thereon, but a single unreasonable requirement in 
the specifications will not invalidate a contract al- 
ready entered into where it is not shown that such 
requirement had influenced the bids in any way.'* 
Where the statute requires certain work for the 
city to be let on public bidding, the city cannot in 
its spetification arbitrarily fix the price to be al- 
lowed for a part of the work,!® or a minimum price 


[§ 2192] e. Proposal or Advertisement—(1) In 
The published proposal must. advertise 
the contract authorized,?° and a contract in terms 
different from the contract authorized by the reso- 
lution is not aided by the fact that it conforms to 
the advertisement.?+ 
forth the proposed contract with sufficient fullness 
and particularity to show it to be legal and valid,” 
the degree of fullness and particularity depending 
upon the nature of the services required,** and the 


The. advertisement must set 


a city adopted a motion that the 
clerk be instructed to advertise for 
bids for the removal of garbage for 
five years, but the clerk advertised 
for bids for a term of years not 
exceeding five, a bid for three years 
submitted, the lowest of those re- 
ceived, could not be matured into a 
contract; although a contract not 
complying with advertisement is in- 
valid, the advertisement itself must 
meet the terms of the contract which 
the city has resolved to make. Ma- 
ginnis v. Wildwood, 94 N. J. L. 425, 
ran 820 [rev 94 N. J. L. 90, 108 A 

22. Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala, 187; 33 S 678, 
93 AmSR 20. 

Cal.— Cady v. San Bernardino, 153 
Cal. 24, 94 P 242, 

Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625. 

Iowa.—Comstock v. Eagle Grove 
City, 133 Iowa 589, 111 NW 51; Owens 
v. Marion, 127 Iowa 469, 103 NW 881. 

La.—State v. King, 109 La. 799, 33 


S 776. 
Md.—Packard v. Hayes, 94 Ma. 
233, 01 AOS2. 


Mich.—Kundinger v. Saginaw, 132 
Mich. 395, 983 NW 914. 


Minn.—Diamond v. Mankato, 89 
Minn. 48, 98 NW 911, 61 LRA. 448, 
Mo.—State v. Barlow, 48 Mo. 17. 


Nebr.—Fairbanks v. North Bend, 
68 Nebr. 560, 94 NW 587. 

N. J.—Faist v. Hoboken, 72 N. J, 
L. 361, 60.A 1120. : 


th Sea v. Pittsburgh, 85 Pa, 
ag Kneeland v. Furlong, 20 Wis. 


23. Cady v. San Bernardino, 153 
Cal. 24, 94 P 242; Valdosta v. Harris, 
156 Ga, 490, 119 SE 625. 

[a] Electric lights.—It is not nec- 
essary that the proposal should 
state the absolute number of lights 
required, it being. sufficient to ask 
for bids for lighting by means of 
lights of a particular character and 
candle power burning: for a stated 
time. 
Cal. 24, 94 P 242. 


{b] Paving material—Where a 


city council has passed two resolu-~ 


tions authorizing the paving -of a 
street, 
second resolution should describe the 
material with which it had been 


determined by 'the first resolution to — 


pave the street, nor is it necessary 


that the resolution should state the ~ 


manner of construction where that 
is left to be determined by the city 
engineer and the successful bidder. 
eee v. Harris, 156 Ga. 490, 119 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


Cady v. San Bernardino, 153 


it is not necessary that the - 


[§§ 2190-2192 


i 
{ 


§§ 2192-2193] 


terms of the governing statute,?4 it being no objec- 
tion to a proposal that it requires the bidders to 
furnish their own plans as to the method of work 
to be followed in the execution of the plans and 
specifications submitted.2> The proposal must be in 
terms to invite bids and not, to repel competition,”® 
and it must comply with the charter and statutory 
requirements.?7 But an objection that the notice to 
bidders is not in form to allow fair competition 
cannot be made by one whose bid does not conform 
to the specifications.?* An award will be invalidated 
by the placing of conditions into the proposal for 
bids which can have no useful public purpose and 
which result in giving one bidder an unfair advan- 
tage over the others,?® or by the passing of an ordi- 
nance granting favors to the successful bidder not 
extended to others.*° But the fact that the proposal 
is so worded as to make it possible for one bidder 
to produce the article at a smaller manufacturing 
cost than other bidders will not vitiate the award 
if it is worded so as not necessarily to exclude all 
other bidders.*+ If the advertisement lacks any of 
these essential requirements, it 1s void.*? 
Requirement as to deposit®*'must conform to the 
provisions of the resolution authorizing the pro- 
posal,?4 and where the amount required is in excess 
of the amount authorized the proceedings based 
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of the excess is so great as to stifle competition.*® 

Manner and time of publication. The proposal 
must be published in the number of papers and for 
the length of time required by the law or ordi- 
nance,*’ a requirement that the advertisement shall 
be published for at least a fixed number of days 
being sufficiently complied with by a single inser- 
tion if made the stipulated number of days before 
the letting,** notwithstanding the paper failed to 
appear on Sundays and holidays during the 
period.*® Where the requisites of the notice or 
advertisement are not expressed, a notice published. 
in a daily paper, beginning the tenth day before 
the bids were opened and continued daily until 
the date fixed, except the last day, has been held 
to be sufficient.*° 

[§ 2193] (2) Particular Provisions and Require- 
ments. Bidders may be requested to submit al- 
ternative bids,tt and provision may be made in the 
contract for alterations and modifications therein 
as changes are found necessary.*? The officer call- 
ing for bids may and should publish any lawful re- 
strictions by which he intends to exercise his dis- 
cretion in awarding the contract, as to size, form, 
color, material, and domesticity of product 4? but 
they must be made by the officer authorized to make 
them,** must not be arbitrary,*® and must be made 


thereon are invalid,®® especially where the amount 


24. Kundinger v. Saginaw, 132 
Mich. 395, 93 NW 914. 

25. See infra § 2193. 

26. Cal.—Arthur v. Petaluma, 27 


Gale Awe 7.8 25 15h P 183? 

Iowa.—Owens v. Marion, 127 Iowa 
469, 103 NW 381; Coggeshall v. Des 
Moines, 78 Iowa 235, 41 NW 617, 42 
NW 650. 

La.—State v. King, 109 La. 799, 33 
S 776. 

Mich.—Detroit v. Wayne County 
Cir. Judge. 79 Mich. 384, 44 NW 622, 
Wilkins v. Detroit, 46 "Mich, 120, 8 
NW 701, 9 NW 427. 

Nebr.—State vy. York County, 13 
Nebr. 57, 12 NW 816. 

N. J.—Tice v. Long Branch, 98 N. 
J. L. 214, 119 A 25; Bauer v. West 
Hoboken, fo Node Te 1, 100 A 223. 

Niaz Y 
Div. 403, 97 Nye ats Hastings Pave- 
ment Co. v. Cromwell, 67 Misc. 212, 
124 NYS 388; Peo. v. Buffalo, 176 
NYS 642; Helwig v. Gloversville, 158 
NYS 475; Bigler v. New York, 5 Abb 
NCas 61. 

Oh.—Fischer Auto, etc., Co. v. Cin- 
sinnati, 16 OhNPNS 369. 
_Pa.—Jenkins Tp. v. Public Serv. 
Sommn., 65 Pa. Super. 122; Elliott 
i Pittsburgh, 6 Pa. Dist. 455; Breen 
yr. McCallin, 6 Pa. Co. 658. 
Wis.—Kneeland v. Furlong, 20 Wis. 
OT. 

fa] “Equally as good.”—An ad- 
rertisement for public lighting which 
stipulates for a Westinghouse me- 
allic flame are or “any other mod- 
rn lighting system equally as good” 
s improper, inasmuch as the words 
‘equally as good’ do not admit of 
ny competitive bidding, except on 
he lighting system named in_ the 
advertisement. Jenkins Tp. v. Pub- 
ic Serv. Commn., 65 Pa. Super, 122. 

Terms calling for patented article 
ee supra § 2188. 


27. Helwig v. Gloversville, 158 
VYS 475. 
28. See infra § 2195. 


Johnson vy. Atlantic City, 85 
J. J. L. 145, 88 A 950. 

[a] Time for completion of work. 
-A condition of the bidding by 
vhich fifty dollars is to be added 
o the amount of the bid for every 
yveek estimated by the bidder as 
ecessary for the completion of the 
york, resulting in making the lowest 
id higher than the others because of 
he longer time. estimated by him as 


applicable to all 


being required for its completion, in- 
validates the award to a higher bid- 
der, where the public interest was 
not at all concerned with the time 
taken for the work but was con- 


cerned in having it done at the small- 
est cost. Johnson v. Atlantic City, 85 
N. J. L. 145, 88 A 950. 

30. Riddle v. Atlantic City, 89 N. 
oD spa lac Lose Oly ALO Oe 

[a] Erection of garbage disposal 
plant.—An ordinance providing for 
the erection of a garbage disposal 
plant at the city’s expense in aid of 
the lowest bidder is void, Such con- 
tract, where the same offer was not 
made to all of the other bidders, 
giving the successful bidder an un- 
due advantage in the making of his 
bid. Riddle v. Atlantic City, 89 N. 
debian bee; 9% 4As79 0: 

1. Bauer v. West Hoboken, 90 
Ni der Ion 1,. 1100 pA 223. 

32. y.—Woodward v. Collett, 48 
SW 164, Xo KyL 1066. 

La.—State Vv. King, 109) ta. 3799) 
33. S 776. 

Mo.—Warren v. Barber Asphalt 
Pav. Co., 115 Mo. 572, 22 SW 490. 

N. J.—Tice v. Long Branch, 98 N. 
J, 2214, 1197 A 25. 

N. Y.—Matter of Pennie, 108 N. 
Y. 364, 15 NE 611; Kay v. Monroe, 93 
App. Div. 484, 87 NYS 8821. 

Pa.—F linn vy. Philadelphia, 258 Pa. 
355, 102 A 24, 

{a] Bids on unauthorized terms.— 
Advertisements for bids were made 
following the terms authorized by 
statute and ordinance, but later the 
officer of the city in charge sent to 
some of the bidders a request to sub- 
mit an alternative bid on terms in 
violation of the city ordinance and 
an award was made to the lowest 
bidder on a bid .based on the un- 
authorized terms. An injunction 
against the execution of the con- 
tract was allowed. Flinn v. Phila- 
delphia, 258 Pa. 355, 102 A 24. 

33. See infra §§ 2196, 2199. 

34. Helwig v. Gloversville, 158 
NYS 475. 

35. Helwig v. Gloversville, supra. 

86. Helwig v. Gloversville, supra. 

[a] Deposit requirement held ex- 
cessive.—The requirement of a ten 
thousand dollar deposit guaranteeing 
the making of a seven thousand dol- 
lar contract, where the. resolution 
authorizing the contract provided for 
a fifteen. hundred dollar deposit, is 


of the bids submitted.*® The bid- 


invalid as being prohibitive of any 


bidding. Helwig v. Gloversville, 158 
NYS 475, 
37. Ind.—Kretsch vy. Helm, 45 


Ind. 438, ; 
_ Ilowa.—Comstock y. Eagle Grove 
City, 133 Iowa 589, 111 NW 51. 

Ky.—Woodward v. Collett, 48 SW 
164, 20 KyL 1066. 

Mich. —Duffy v. Saginaw, 106 Mich. 
335, 64 NW 581. 

Mo. —Galbreath v. Newton, 45 Mo, 
A. 812. 

N. J.—Taylor v. Lambertville, 43 
N. a Eq. 107, 10 A 809. 


Y.—-Bradley v. Van Wyck, 65 
oan Div. 298, 72 NYS 1034. 
38. Woodward v. Collett, 48 SW 


164, 20 KyL 1066. 

39. Bradley v. Van Wyck, 65 App. 
Div. 293,72 NYS 1034 

40. Galbreath Vv. Newton, 45 Mo. 


A. 312. 

41. Ampt v. Cincinnati, 17 Oh. 
Cir. Ct. 516, 9 Oh. Cir.. Dec. 690, 

42. Ampt v. Cincinnati, supra. 

43. Gilsonite Constr. Co. v. Ar- 
kansas McAlester Coal Co., 205 Mo. 
49, 103 SW 93; Meyers v. New York, 
58 App. Div. 534, 69 NYS 529 [rev 
82 Mise. 522, 66 NYS 755]; Matter 
of Rooney, 26 Misc. 73, 56 NYS 483. 

[a] Construction of bridge.—Ad- 
vertisements for bids by the com- 
missioners of the new Past River 
bridge properly restricted bids for 
work to parties having the requisite 
plant and facilities in successful 
operation for at least a year on work 
of a similar character, and required 
that the steel should contain speci- 
fied elements, which, in the judg- 
ment of the commissioners, were 
best suited for the work, since the 
act prescribing their duties does not 
require them to advertise for bids 
or let their contracts to the lowest 
bidder. Meyers v. New York, 58 
App. Div. 534, 69 NYS 529 [rev 32 
Misc. 522, 66 NYS 755]. 

44, Daly v. O’Brien, 60 Misc. 423, 
112 NYS 304. 

45. Daly v. O’Brien, supra, 

46. Matter of Rooney, 26 Misc. 
73, 56 NYS 483. See Lake Shore 
Fdy. v. Cleveland, 8 Oh. Cir. Ct. 671, 
4 Oh, Cir. Dec. 230 (holding that; 
under a statute requiring a city to 
advertise for bids for materials 
which it wishes to buy, the adver- 
tisement being for new iron pipes, 
a bid for secondhand pipe cannot be 
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ders may also be required to submit with their bids 
a detailed plan and explanation as to the method of 
work to be followed in the execution of the plan 
and specifications submitted by the city,*” or to de- 
posit samples;*® and such requirements cannot be 
waived with one bidder, giving him an advantage in 
this respect over other bidders in the competition.*® 
But an award will be set aside if the bidders have 
been required to state the time of performance,”° 
or to supply their own plans and specifications, the 
eity not furnishing any plan as a basis for the com- 
petition.” Particular provisions and conditions 
containing assurances as to a particular method to 
be followed in making the award, when acted upon 
by the bidder, become binding upon the city and 
the city cannot later reject them and follow some 
other method.®? 

[§ 2194] (3) Readvertisement.°* Where a power 
to reject any and all bids is reserved by the city,** 
it may reject all bids and readvertise,®*> even where 
under the law it is required to award the contract 
to the lowest bidder.®°* Where the statute requires 
an award only after advertisement and to the low- 
est responsible bidder, but gives the city a right to 
reject any and all bids, a readvertisement is neces- 
sary if the bid of the lowest responsible bidder is 
considered, without notice to the 
other bidders allowing them to bid 
on that basis). 

[a] Food supplies.—Since the kind 


of beef and mutton to be used in his 
department is left to the discretion 


51. 
48, 93 NW. 911, 


52. 
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ark, (N. J. Sup.) 100 A 694, 695. 

Diamond vy. Mankato, 89 Minn. 
61 LRA 448; 
v. Buffalo County, 4 Nebr. 150; Mazet 
v. Pittsburgh, 137 Pa. 548, 20 A 693. 
Palmer v, Pittsburg Cent. Bd. 


[§§ 2193-2195 


rejected.®*7 Where the lowest bidder to whom the 
contract is awarded fails to comply with the con- 
ditions thereof, the contract may be awarded to 
the next lowest bidder without a readvertisement,°® 
unless there has been collusion between the low- 
est and next to the lowest bidders,®® and a failure 
to comply with the statutory provisions designed to 
secure "publicity and prevent fraud,®° or unless a 
readvertisement is deemed necessary to protect the 
public interest.°t And so where the contract has 
been abandoned by the contractor, it has been held 
unnecessary to readvertise for bids in order to com- 
plete the work.®? Nor is readvertisement required 
for the later installments of a public work where 
the original contract awarded after public bidding 
contained optional provisions for continuing the 
work thereunder.** 

[§ 2195] f. Form, Sufficiency, and Validity of 
Bid.“ The bid must be in definite terms® and 
must conform in all respects to the requirements 
contdined in the city charter®* or ordinances relat- 
ing thereto,*? and to those contained in the adver- 
tised proposals®® and in the detailed specifications,®® 
and, if so made, it will be presumed to lave been 
made in good faith.7° While slight irregularities 
in a bid may be waived by the city,’ if such waiver 

65. State v. York County, 13 Nebr. 
57, 12 NW 816. 

[a] Cost of articles.—A bid to fur- 
nish articles “at what it cost to lay 


them down” is too indefinite for the 
making of an award thereon, State 


Peo. 


of the commissioner of the depart- 
ment of correction of the city of 
New York, he has the right to re- 
strict bidders for supplies to the 
use of animals killed and dressed 
within the state, such restriction 
being no limitation on the right of 
citizens to compete. Matter of 
Rooney, 26 Misc. 78, 56 NYS 483, 

47. Maryland Pav. Co. v. Mahool, 
110 Md. 397, 72 A 8338, 17 AnnCas 
649; Packard v. Hayes, 94 Md. 233, 
51 A 32; Kundinger v. Saginaw, 132 
Mich. 395, 93 NW 914; Case v. Tren- 
ton, 76 5 hpi as ON 696, "14 A 672 [rev 
(Sup.) 68 A 57]; Ampt vy. Cincinnati, 

8 OhS&CP 624, 6 OhNP 208. 

[a] Street paving.—Requirements 
in a proposal for street paving that 
the bidder shall deposit a sample of 
paving block to be used together 
with a statement of the quarry 
where it was made and an undertak- 
ing to use only blocks from the 
same quarry and similar to the sam- 
ple must be complied with, and a 
bidder who fails to make such de- 
posit or to file such a statement and 
undertaking has no right to have his 
bid considered. Maryland Pav. Co. 
v. Mahool, 110 Md. 397, 72 A 8383, 17 
AnnCas 649. 

48., Maryland Pav. Co. v. Mahool, 
supra; Robinson v. Cleveland, 17 Oh. 
cee Ct. IN S10 lo. 

Case vy. Trenton, 76 N. J. 
696. 74 A 672 [rev (Sup.) 68 A 57]. 


50. Mackinnon v. Newark, (N. 
Sup.) 100 A 694. 
[a] Reason for rule.—‘“‘Applying 


the general theory ... that all bid- 
ders must be on an equal footing, 
and the statute that the award shall 
be to the lowest responsible bidder, 
the fifth reason is enough to vitiate 
the awards, viz. that the specifica- 
tions required bidders to state the 
time of performance as well as the 
amount bid. This, of course, cre- 
ated double standard by the inser- 
tion of an element not recognized 
in the statute. It would have been 
one thing for the council or the com- 
mittee to specify a uniform time for 
all bidders. It was quite another to 
permit the bidder to specify the 
time himself.” Mackinnon vy. New- 


of Education, 220 Pa. 568, 70 A 433. 

[a] Architects’ plans.—A proposal 
for the submission of competitive 
plans by architects providing for 
their submission to the city council 
for approval in the order of their 
selection by the committee in charge 
cannot, in violation of the stipula- 
tion, be abandoned after the rejec- 
tion by the council of the first plan 
selected, and the city will be re- 
strained from making an award to 
any architect other than those who 
have submitted their plans until the 
plans of all have been submitted and 
rejected. Palmer v. Pittsburg Cent. 
aes of Education, 220 Pa. 568, 70 A 

53. Supplemental contracts, 
amendments. and additional work 
see supra § 2186. 

54. See infra § 2210. 

Keogh v. Wilmington, 4 Del. 
Ch. 491; Walsh v. New York, 113 
Ney: 142, 20 NE 825. ‘ 

56. Seé cases Supra note 55. 

57. Faist v. Hoboken, 72 N. J. L. 
361, 60 A 1120, 

58. Ill.— Chicago Sanitary Dist. v. 
McMahon, etc., Co., 110 Ill, A. 510. 

Mo.—Gibson v. Owens, 115 Mo. 
258, 21 SW 1107. 

N. Y.—Peo. v. Willis, 6 App. Div. 
231, 89 NYS 987; Kinsella v. Auburn, 
4 Silv. Sup. 101, 7 NYS 3817. 

Oh.—McClain v. McKisson, 15 Oh, 
Chr. ‘Ct bi; 48. On Cir Dec 35% 

Pa. —Corry v. Corry Chair’ Co:, 18 
Pa. Super. 271 

59. Twiss wh Port Huron, 63 Mich. 
528, 30 NW 1 

39 Mich. 


60. Peo. £, 
554. 

61. Peo. v. Willis, 6 App. Div. 231, 
39 NYS 987; State v. Shelby County, 
36 Oh. St. 326. 


ahedien FIT: 3 


62. Bass Fdy., ete, Works v. 
Parke County, 115 Ind. 234, 17 NE 
593; In re Leeds, 53 N. Y. 400; Mc- 


Chesney v. Syracuse, 22 NYS 507 

[aff 75 Hun 503, 27 NYS 508]. 

won Brevoort v. Detroit, 24 Mich. 
Continuation of work under sup- 

plemental contracts see supra § 2186. 
64. Rejection of bid see infra § 

2205 et seq. 


eee County, 13 Nebr. 57, 12 NW 

66. Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 603, 106 
AmSR 931. 

67. Columbus v. Board of Public 
Serv., 14 OhS&CP 715 (requirement 
that a bid should contain a separate 
statement of the price of labor and 
material whenever. the bid embraces 
both). 

68. Cal.—Stimson v. Hanley, 151 
Cal. 379; 96 P 945. 

Mich.—May v. Detroit, 2 “Mich. N. 
P. 235 (filing of bond). 

Nebr.—State v. York County, 13 
Nebr. 57, 12 NW 816. 

N. J.—International Motor Co. v. 
acre 96 N. L. 364, 115 A 


. 


oe Y.—Weed v. Beach, 56 HowPr 

Oh.—State v. Cincinnati, 3 OhS& 
CP 48, 1 OhNP 377; Gallagher v. 
Johnson, 1 OhS&CP. 264, 31 CincL 
Bul 24. , 

[a] Reason for rule.—‘‘Such bid 
must substantially conform to the 
proposals made. Any other rule 
would destroy all fair competition. 
If, for example, the bids are ‘re- 
quired by the proposals to be upon 
different kinds of work, the price 
for each to be separately stated, a 
bid in gross for all the work should 
not be received, because those not 
thus bidding have not been called 
upon to compete for any such thing; 
and the acceptance of any such gross 
bid is a violation of the law, be- 
cause the law requires competition 
and that has not been secured.’ Weed 
bit ake =: 56 HowPr (N. Y.) 470, 

[b] Partial bid.—Where the pro- 
posal calls for bids on a certain piece 
of work as a whole, a bid on only 
part of the work cannot be con- 
sidered. Stimson y. Hanley, 151 Cal. 
379, 90 .P 945. 

69. International Motor Co. 
Plainfield, 96 N. J. L. 364, 115 A 391. 
Specifications see supra § 2191. 

70. Gallagher v. Johnson, 1 OhS 
Sea. 264, 31 CincLBul 24, 

361, 60 A 1120; 


For later cases, developments and changes in the law see cumulative Annotations, same tifle, page and note number, 


ae: 


Faist v. Hoboken, 72 N. J. L. 4 
State v. Delaware 


Pinar 


§§ 2195-2197} 


does not prejudice the riyhts of the public,’ yet the 
bid may be rejected for such reason, and the courts 
will not interfere in the absence of fraud or cor- 
ruption.’* One whose bid does not conform to 
the requirements will not be aided by the fact that 
it is in accord with the general directions addressed 
by the city council to the officer making the speci- 
fications,“* nor can he complain that the notice to 
bidders is not in form to allow fair competition,” 
or that the award was made to one whose bid was 
higher than his own.7* 

Separate bids. 
be made separately,’* but they must be taken to- 
gether and construed as a single bid covering both 
items. in determining who is the lowest bidder.*® 

Combination between bidders. A bid resulting 
from a combination between bidders to eliminate 
competition is void.’® But an agreement between 
business rivals that one shall make a bid for both, 
the work to be divided between them, is not a fraud- 
ulent combination to prevent competitive bidding.®° 

[§ 2196] g. Deposit or Other Security for the 
Making of the Contract®'—(1) In General. Any 
special requirement as to the form in which the 
deposit accompanying the bid shall be made must 
be observed if applicable to the particular con- 
tract,52 otherwise not.* A requirement of a cash 
‘deposit is satisfied by certified check or certificate 
of deposit;** and on rejection of a bid an injunc- 


County Bd. of Education, 42 Oh. St. [a] City 
374; Compton v. Johnson, 9 Oh. Cir.| publishers 
Crema 2.6, Oh Cire Decin 110%. “See 
State v. Oconto Electric Co., 165 Wis. 
467, 161 NW 789 (a failure definitely 
to state the nature and amount of 


of 


agreed upon, 
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Bids for labor and material may: 


printing.—W here 
several 
agree to submit bids for publishing 
the delinquent tax 
the successful bidder 
to share the proceeds of the contract 


[44 C.J.] 107 
tion will lie to prevent the use of the check or cer-. 
tifieate by the city.8° Failure to give a bond guar- 
anteeing the-making of a contract in the case of an 
award,°° or the failure to make a deposit,§" or a 
deposit in the correct amount,’* may be waived by 
the city,*° but in the absence of waiver, no objec- 
tion can be made to the rejection of the bid on 
that ground.°° 

[§ 2197] (2) Recovery Back or Forfeiture of De- 
posit.° A recovery back of his deposit by the 
bidder cannot be had upon his refusal to execute 
the contract,®? but it can be had where the contract 
awarded to him is void,®*? or where he has ‘with- 
drawn his bid because of an honest mistake in cal- 
culation,®** and there is no constitutional or stat- 
utory prohibition preventing its return.25 <A con- 
stitutional provision prohibiting the making of 
gifts by a municipal corporation has no appli- 
cation to the return of the deposit.°® But it has 
been held that, where a statute expressly stipulates 
that all bids shall be irrevocable and that the de- 
posit shall be taken and considered as liquidated 
damages for failure of the bidder to execute the 
contract and bond, a recovery of the deposit can- 
not be had on the ground of mistake of computation 
in the bid.%” 

Forfeiture. A stipulation in the statute provid- 
ing for a forfeiture of the deposit upon the non- 
performance of certain conditions named is strictly 


the 
newspapers 


will not be invalidated by the fact 
that when the contractor made his 
bid he failed to make a _ deposit. 
Cady v. San Bernardino, 153 Cal. 24, 
94 P 242, 

[b] An injunction will not lie to 


list at prices 


the service which the bidder intended 
to give will not invalidate the con- 
tract where the bidder later makes a 
definite proposal on these points and 
it is accepted by the city). 

72. State v. Delaware County Bd. 
of Education, 42 Oh. St. 374. 

73. See infra § 2205. 


74. International Motor Co. Vv. 
Plainfield, 96 N. J. L. 364, 115 A 
391. 

75. International Motor Co. v. 
Plainfield, supra. 

[a] Rule applied—‘It is also 


urged that the notice to bidders did 
not allow fair competition unless 
every proposal be considered, be- 
eause the common council reserved 
the right to determine which of the 
various trucks offered was in its 
judgment best suited for its purpose, 
and the best purchase, all things 
considered. This might raise a 
troublesome question if prosecutor 
was in a position to raise it, but, 
manifestly, it is not. The reserva- 
tion does not apply to any _ truck 
that may be offered, but-is limited to 
those within the published charac- 
ter of truck for which bids were in- 
vited, which was a ‘two-wheel, front- 
drive, 75-foot aerial truck 4 or 6 cyl- 
inder—no less than 100 horse power,’ 
which, it is conceded, was not the 
kind of machine offered by the pros- 
ecutor. Therefore, it was not with- 
in the class to which the reservation 
as to selection applied, and it could 
in no way have influenced the pro- 
posal of the prosecutor, for it was 
not in the class subject to determina- 


tion.” International Motor Co. v. 
Plainfield, 96 N. J. L. 364, 367, 115 A 
391. ; 

76. Wiggins v. Philadelphia, 2 


Brewst. (Pa.) 444. 
77, Hubbard v. Sandusky, 
Gir. Ct. 638, 6 Oh. Cir. Dec. 786 
78. Hubbard v. Sandusky, supra. 
79. Jennings County vy... Verbarg, 
63 Ind. 107; Peo. v. Stephens, 71_N. 
Y. 527; Sawyer v. Pittsburg, 217 Pa. 
A 86; Wichita Falls _v. 
18 Tex. Civ. A. 632, 45, SW 


9 Oh, 


with the others, a contract made at 
a price so fixed is void. Wichita 
Falls v. Skeen, 18 Tex. Civ. A. 632, 
45 SW 1037. : 

80. Woodward v. Collett, 48 SW 
164, 20 KyL 1066. 

81. Deposit required in excess of 
ee amount authorized see supra § 

82. See Peo. v. Buffalo, 5 Misc. 


36, 25 NYS 50. 


83. Peo. v. Buffalo, supra. 

[a] Certified check.—An ordinance 
providing that “‘when any work or 
improvement, local or general, is pro- 
posed to be done, or any materials 
are to be supplied, bids or proposals 
for which are required by statute,” 
a provision may be inserted in the 
advertisement inviting the proposals 
that each must be accompanied by a 
certified check or bond conditioned 
on the performance of the work or 
the furnishing of the goods accord- 
ing to the terms of the proposal, was 


held not to require publishers. of | 


newspapers to submit a_ certified 
check or bond with proposals to do 
the city printing, as to which the 
city charter provided that on a cer- 
tain day in each year notice shall be 
given to the publishers of daily pa- 
pers in the city that sealed proposals 
for the city printing will be re- 
eeived, and that the council “shall 
award the contract to the lowest re- 
sponsible bidder.” Peo. v, Buffalo, 5 
Misc, 36, 25 NYS 50. 

84. Peo. v. Contracting Bd., 27 N. 
Y. 378; Brush Plectric Light Co. v. 
Cincinnati, 11 Oh. Dec. (Reprint) 581, 
28 CincLBul 29, 


85. Brush Electric Light Co. v. 
Cincinnati, supra. 

66. Smith Vv. Philadelphia, 2 
Brewst. (Pa.) 443. 

87. Cady, v. San Bernardino, 153 
Cal, 24, 94° P 242;, Smith v. Phila- 


delphia, supra, — 

88. Harris v. Philadelphia, 283 Pa. 
496, 129 A 460. 

89. Cady v. San‘ Bernardino, 153 
Cal. 24, 94 P 242; Smith v. Phila- 
delphia, 2 Brewst. (Pa.) 443. 

[a] A contract already executed 


prevent acceptance of the lowest bid, 
without deposit, unless fraud or col- 
lusion is charged, Smith v. Phila- 
delphia, 2 Brewst. (Pa.) 448. 

90. Harris v. Philadelphia, 283 Pa. 
496, 129 A 460. 

[a] Where an error is made in 
computation of a percentage deposit 
required by statute to be sent in 
with the bid, caused by the omission 
of a substantial item in the work, a 
taxpayer’s bill to enjoin the rejection 
of the bid will not lie. Harris v. 
paalagelp hia, 283. Pa. 496, 129° A 


0. b 
F eaen Withdrawal of bid see infra 
92. ‘Baltimore v. J. L. Robinson 
Constr; .Co.,..: 123...Ma>. 660; 91) A 
ree LRA1915A 225, AnnCas1916C 
425. 


93. Fairbanks v. North Bend, 68 
Nebr. 560, 94 NW 587. 

94. Clough v. Verrette, 79 N. H. 
356, 109 A 78. ; 

[a] Mistake in bid.—Despite con- 
stitutional prohibition of the making 
of gifts by municipal corporations, 
the board of aldermen of the city 
had authority to vote to return to a 
bidder ‘to furnish materials to the 
city the one thousand dollars depos- 
ited by him as security, the bidder 
after acceptance having ascertained 
that the figures furnished him for 
estimation were incorrect, and hay- 
ing vainly offered to do the work 
and furnish the material at a higher 
price, even though his claim was 
not properly a doubtful controversy, 
the meritorious consideration fur- 
nished by the bidder authorizing 
payment of his claim, it being 
founded in justice and supported by 
moral obligations. Clough v. Ver- 
rette, 79 N. H. 356, 109 A 78. 

Recovery of payment generally see 
Payment [30 Cye 1298]. ; 

95. Clough v. Verrette, 79 N. H, 
356, LOO: Ay 78. 

96. Clough vy. Verrette, supra. 

97. Baltimore v. J. L. Robinson 
Constr. Co., 123 Md. 660, 91. A 682, 
LRAI1915A 225, AnnCas1916C 425 (ac- 
tion at law). 


108 [44 C.J.] 
construed,?® and where the exact contingency pro- 
vided against has not happened, there 1s no for- 
feiture of the deposit.9® Nor can the deposit of a 
bidder who has withdrawn his bid because of errors 
in computation due to his honest mistake be used 
to make good the loss of the city from readver- 
tisement where the city might have prevented such 
loss by making an award to the next lowest bidder 
without readvertisement.1 But the deposit will be 
forfeited upon the refusal of the bidder to execute 
a contract for the amount bid where, although the 
refusal was occasioned by a mistake in calculation, 
the bidder’s claim to a return of the deposit was 
based on other grounds which were not proved.’ 

[§ 2198] (3) Action on Bond.* No action by a 
city on the contractor’s bond to enter into a con- 
tract if his bid was accepted lies in the absence 
of evidence of such acceptance,* or where the city 
has made an acceptance of the bid after its cor- 
rection impossible by letting the contract to another 
party.© But where after an award to him he re- 
fuses to execute the contract, he is liable on his 
bond for the difference between his bid and the 
amount the work is let for on readvertisement,® 
nor can the bidder in defense justify his refusal 
to go on with the work on the ground of mistake, 
where no mistake was alleged until after the bids 
had been opened.” 

[§ 2199] h. Bond or Other Security for the Per- 
formance of the Contract. Under statutes so re- 
quiring, bids or proposals filed in response to ad- 
vertisements for work to be done must be accom- 
panied by a bond or other security for the perform- 
ance of work according to the contract,? or the 
bond must be given within a certain fixed period of 


time after the bidder has received a written no- ! 


98. Erving v. New York, 131 N. 
Y. 138, 29 NE 1101. See also Con- 
tracts § 533; Equity § 76 et seq. 
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bid was accepted but later the ac- 
ceptance was withdrawn. 
Sewerage Comrs,. v. National Surety 


tice of the acceptance of his bid.t° If the bidder 
fails to give bond at the required time, the bid 
may be reawarded to the next lowest bidder, with- 
out notice to him.4!_ Nor can such requirement be 
waived by a municipal officer in favor of a par- 
ticular bidder,” although a defect in the published 
notice was responsible for the failure to give proper 
security.1> But a requirement for security to be 
submitted with the bid, not for the faithful per- 
formance of the work, but simply as a guaranty 
that the bidder will come forward and sign the 
formal agreement and give the required security 
if the contract is awarded to him, may be waived 
by the city authorities in the exercise of an honest 
discretion.‘ Where the statutory provision for a 
bond is not absolute but is conditioned upon its 
being required by the city board, a failure to give 
the bond is not fatal to the validity of the con- 
tract in the absence of any such requirement by 
the board.?® 

, [§ 2200] i. Withdrawal or Modification of Bid.1® 
A bidder has no right at law, nor have municipal 
officers power to permit him, to withdraw his bid.1* 
But where there is no meeting of minds, as in the 
case of mistake in the making of the bid, the rule 
against the allowance of a withdrawal does not 
apply.18 Where there is evidence of collusion be- 
tween the lowest bidder and the next lowest bidder 
to take advantage of the lowest bid if another bid 
between the two should be submitted, but if not, 
to allege a mistake in the lowest bid and take ad- 
vantage of the higher bid, the city cannot permit a 
withdrawal of the lowest bid and make an award 
to the next lowest without readvertisement.1® A 
bid cannot be modified after the date set for sub- 
mission.?° 

62 N. J. L. 588, 41 A 946; Smith v. 


New ‘York, 10 N. Y. 504; Selpho v. 
Brooklyn, 5 App. Div. 529, .39 NYS 


Louisville 


99. Erving v. New York, supra. |Co., 145 Ky. 90, 140 SW 62. 520 [aff 158 N.Y. 673 mem, 52-NE 
{a] Failure to furnish security.— 5. Moffett, etc., Co. v. Rochester, |1126 mem]. 
Under a provision that a bidder for}178 U. S. 373, 20 SCt 957, 44 L. 12. Smith v. New York, 10 N. Y: 
a city contract, whose bid has been|ed. 1108 [rev 91 Fed. 28, 33 CCA]504. : 
accepted, and who fails to furnish} 319]. 13. Smith v. New York, supra, 
proper security ‘within five days 6. ‘New York v. Dowd Lumber Co., 14. See supra § 2196. 
after written notice” that the con-|135 App. Div. 244, 120 NYS 370. 15. Carey v. Hast Saginaw, 79 
tract has been awarded to’him, shall 7. New York v. Dowd Lumber Co., | Mich. 73. 44 NW 168. 
forfeit the deposit accompanying his | supra. 16. Modification of executed con- 
bid, in case of a failure of the au- 8. Action on bond: tract see infra §§ 2239-2244. 


thorities to give written notice of 


By city see infra § 2254. 


acceptance of the bid to the bidder, 
the forfeiture will not occur, al- 
though the bidder is otherwise ap- 
prised of the acceptance of the bid. 
Erving v. New York, 131 N. Y. 1338, 
29 NE 1101. 

1. ‘Martens v. Syracuse, 183 App. 
Div. 622, 171 NYS 87. 

2. Brandon Constr. Co, v. Saska- 
toon School Bd., 5 Sask. L. 250, 5 
DomLR 754, 21 WestLR 949, 2 West 
Wkly 870 [app allowed on other 
grounds 6 Sask. L. 278, 13 DomLR 
379, 25 WestLR 6] (a claim by the 
bidder to a return of the deposit on 
the ground of lack of authority of 
the bidder’s agent to make the con- 
tract, if unproved, will not bar a for- 
feiture of the deposit for failure to 
execute the contract). 

3. Actions on contractor’s bond 
for performance of contract see in- 
fra §§ 2254, 2259. ‘ 

4 Louisville Sewerage Comrs. v. 
National Surety Co., 145 Ky. 90, 140 
SW 62. 

[a] Withdrawal of acceptance.— 
Where a contractor made a bid for 
sewer construction offering to. sup- 
ply a particular kind of steel for 
concrete reinforcement and where he 
executed the bond to enter into a 
contract if his bid was accepted, no 
action by the city lies on such bond 
where: the evidence shows that the 


By third person see infra § 2259. 

9. Mo.—Gibson v. Owens, 115 Mo. 
258, 21 SW 1107. 

N. J.—Barrett v. Ocean City, 62 
N. J. Li. 588, 41 A 946. 

N. Y.—Walsh v. New York, 113 N. 
Y. 142, 20 NE 825; Smith v. New 
York, 10 N. Y. 504; Selpho v. Brook- 
lyn, 5 App. Div. 529, 89 NYS 520. 

Oh.—Compton vy. Johnson, 9 Oh. 
Cir. Ct. 532, 6 Oh, Cir. Dec. 110. 

Pa.—Philadelphia v. Neil, etce., 
Sav., etc., Co., 211 Pa. 353, 60 A 1033; 
Mutchler v. Easton, 148 Pa. 441, 23 
A 1109; Philadelphia, ete., R. Co. v. 
Waterman, 54 Pa. 337; Berks County 
v. Pile, 18 Pa. 493; Smith v. Phila- 
delphia, 2 Brewst. 443. 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 603, 106 
AmSR 931, ‘ 

10. See Erving v. New York, 131 
N. Y. 133, 29 NE 1101 (a statute 
providing for the forfeiture of the 
deposit upon failure to file a bond 
within five days after written notice 
of the acceptance of the bid must be 
strictly construed, and there is no 
forfeiture in the absence of a writ- 
ten notice, even though the success- 
ful bidder had» learned from other 
sources that his bid had been ac- 
cepted). 

11. Gibson v. Owens, 115 Mo. 258, 
21 SW 1107; Barrett v. Ocean City, 


Ht al of deposit see supra § 


17. Kimball v. Hewitt, 2 NYS 697 
[aff 15 Daly 124, 3 NYS 756]. 

18. Moffett, etc., Co. v. Rochester, 
178 U.S. 378,20 SCt 957,44 .L..~ed. 
1108 [rev 91 Fed. 28, 33 CCA. 319]. 

{a] Rule applied where “the 
transactions had not reached the de- 
gree of a contract—a proposal and 
acceptance. Nor was the bid with- 
drawn or cancelled against the pro- 
vision of the charter. A clerical er- 
ror was discovered in it and de- 
clared, and no question of the error 
was then made or of the good faith 
of complainant.” 


; _ ed. 1108 (quoting 
opinion of circuit court in the same 
Sane: Twi P 
¢ wiss v. Port Huron, 63 ich. 
528, 30 NW 177. ag 
20. Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678 
93 AmSR 20. f 
Ill.—Chicago v. Mohr, 216 Ill. 320, 
74 NE 1056 [aff 114 Ill. A, 283]. 
Minn.—Patterson v, Barber Asphalt 
Pav. Co., 96 Minn. 9, 104 NW. 566. | 
Nebr.—Fairbanks v. North Bend 
68 Nebr. 560, 94 NW 537. i 
" —-PeOwe Vil NIOnWwsSty eae 
eee ae rae cue % Sat 
a.—Winton vy. Mulherin, 
LegN 264. eh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2201-2205] 


1g 2201] 1 Opening Bids and Time for Making 
Award.” It is not necessary that bids should be 
opened immediately upon expiration of the time 
during which they were to be received.22 And a 
provision in a city charter that proposals shall be 
opened on a day named or upon such other day as 
may be adjourned to for that purpose, is directory 
merely, and it is not essential that the time of 
opening shall be continued by regular adjournment 
from time to time.22 But a requirement that a 
municipal board shall publish a week’s notice of 
the time and place of meetings to receive and 
consider bids. is mandatory and a matter of sub- 
stance.** It is not necessary, however, that the 
decision awardingsthe contract should be made on 
the day when, under the statute and notice, the 
bids are to be opened where the statute merely 
provides for the making of the decision without 
limiting the time.”® 

[§ 2202] k. Acceptance or Rejection of Bid?*— 
(1) Necessity of Acceptance. Municipal contracts, 
like those of natural persons,?” are based upon the 
entire agreement of the parties as to terms and 
eonditions.25 If the advertised proposal of the 
city may be regarded as in’ itself an offer and if it 
is sufficiently definite and specific, the bid may 
amount to an unqualified acceptance thereof and 
the contract be thus concluded without further ne- 
gotiation or action by either party.?° 
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however, a bid, even though conforming to the stat- 
ute, and, under the terms of the advertisement, giv- 
ing to its maker a presumptive right to the award, 
does not in itself constitute a contract entitling 
him to a right of action for its specific perform- 
ance,*° or for the recovery of lost profits.2+ An 
acceptance by the city after the bids are made . 
is therefore generally necessary,” and it is always 
necessary where the city in its proposals reserves 
the right to reject any and all bids.*? 

[§ 2203] (2) Sufficiency of Acceptance—(a) In 
General. Where acceptance after receipt of bids 
by the city is required,** it must be on the terms 
advertised,?> a modification®® or a waiver of any 
of such terms in favor of one bidder*’ operating 
to invalidate the contract, unless the waiver is with 
respect to some requirement designed for the ben- 
efit of the city only and not for the benefit of other 
bidders and there is no proof that such waiver 
operated to the detriment of the city.°* The ac- 
eeptance must be based upon a proposal which con- 
tains no incorrect statement of a material fact.*? 

[§ 2204] (b) Compliance with Statute. Where 
the method of acceptance is prescribed by statute,*° 
the acceptance must follow the method so pre- 
seribed.** 

[§ 2205] (3) Right of Rejection—(a) In General. 
In the absence of any statutory or charter regu- 
lation to the contrary, a city may reject the lowest 


21. Modification of bid after open- 
ing see supra § 2200. 
22. McCord v. Lauterbach, 91 App. 


Div. 315, 86 NYS 503 

23. Peo. v. Yonkers, 39 Barb. (N. 
Y.) 266. 

24. In re Pennie, 108 N. Y. 364, 
15 NE 611. 

25. Lilienthal v. Yonkers, 6 App. 


Div. 138,-39- NYS 1037. 
26. Cross references: 
Reconsideration of: 
Act of city council generally see 
supra § 783 in 43 C. J. 
Ordinance authorizing public 
provements see infra § 2452. 
Validity and sufficiency of contract 
see infra §§ 2220-2230. 


im- 


27. See Contracts § 486. 
28. People’s Pass. R. Co... v. 
Memphis City R. Co., 10 Wall. (U. 


S.) 38, 19 L. ed. 844; Ketterman v. 
Ida Grove, (lowa) 120 NW 641; Ful- 
ler <vs-*Scranton,. 2: Pa.Cas. 61): 454 


467. 

29. See Molloy v. New Rochelle, 
198-N. Y. 402, 92 NE 94, 30 LRANS 
126 (where. the city advertised for 
proposals its own advertisement was 
not an offer, but an acceptance of the 
bid was still necessary, and inas- 
much as the city under its reserved 
right to reject any and all bids ac- 
cepted a higher bid without readver- 
tisement, there was no acceptance of 
the lowest bid necessary to bring an 
action on contract to recover dam- 
ages, but the remedy of the lowest 
bidder was mandamus). 

30. O’Dowd v. Waters, 130 S. C. 
232, 125 SE 644. 


- 31L. Molloy v. New Rochelle, 198 
N Y. 402, 92 NE 94, 30 LRANS 
32. Ark.—Main v. Ft. Smith, 49 


Ark. 480, 5 SW 801. 
Del.—Keogh v. Wilmington, 4 Del. 


Chicago, 62. Ill. 
279. 


N. Y.—Smith v. New York, 10 N. Y. 
504; Peo. v. Croton Aqueduct Bd., 26 
Barb. 240, 6 AbbPr 42. 

Ss. C.—O’Dowd v. Waters, 130 S. C 
232, 125 SE 644. 

33. Anderson y. St. Louis Public 
Schools, 122 Mo. 61, 27 SW 610, 26 
LRA 707. 

oe See supra § 2202. 

: Ala.—Montgomery v. Barnett, 
143° ‘Ala. 119, 43 S 92; Inge v. Mo- 


h. 491. 
Ill.—Kelly v. 


Generally, 
bile Bd. of Public nea 135 Ala. 
187, 33 S 678, 93 AmSR 2 
Ga.—Valdosta Vv. tiarris: 156 Ga. 


490, 119 SE 625. 

Ind.—Wickwire v. Elkhart, 144 Ind. 
305, 43 NE 216. 

Minn.—Patterson vy. Barber Asphalt 
Pav. Co., 96 Minn. 9, 104 NW 566; 
Le Tourneau v. Hugo, 90 Minn. 420, 
97 NW 115; Diamond v. Mankato, 89 
Minn. 48, 93 NW 911, 61 LRA 448; 
Nash v. St. Paul, 11 Minn. 174. 

Mo.—Boonville v. Stephens, (A.) 
95 SW 314. 

N. J.—Pew v. Chester Tp. Comrs. 
Fire Dist.:No; 15°96 Nie. 45,1114 (A 
151; O’Malley v. Hoboken, 84 N. J, 
L. 83, 85 A 449. 


N. Y.—Peo. v. Union St. Bd. of 
Impr., 43 N. .Y. 227; . Dickinson ° v. 
Poughkeepsie, 7 Hun 1 [aff 75 N. 
Y. 65)];-Peo; v. Van Nort, 65 Barb. 


331; Kinsella v. Auburn, 4 Silv. Sup. 
DOD t ON YS 23d 

Pa.—Winton v. Mulherin, 3 Lack 
LegN 264. 

{aJ]. Lump sum bifl.—Under an ad- 
vertisement for competitive bids to 
furnish a fire engine calling for a 
truck with a pumping system and 
body to carry one thousand two hun- 
dred and fifty feet of hose, “each part 
proposed to be furnished to be sepa- 
rately specified by the bidder and 
separately priced,” the contract could 
not be awarded on a lump bid for 
the entire apparatus. Pew v. Ches- 
ter Tp. Comrs. Fire Dist. No. 1, 96 
N.. J. L. 45, 114 A 151. 

{b] Paving street.—Acceptance of 
a bid for paving of a street is also 
a sufficient acceptance of sidewalk 
and curbing installation included in 
the advertisement. Valdosta v, Har- 
ris, 156 Ga. 490, 119 SE 625. 

[ce] Variance in dates.—A con- 
tract for the removal of garbage 
cannot lawfully be awarded for five 
years beginning Dec. 15, 1911, when 
the advertisements called for bids 
for a term beginning Sept. 25, 1911. 


O’Malley v. Hoboken, 84 N. J. L. 83, 
85 A 449. 

36. See supra § 2200, 

87. Case vs Trenton; (76 N. J. L. 


696, 699, 74 A 672 [rev (Sup.) 68 A 
57 


1 ‘ 

“The purpose of the statute re- 
quiring competitive bidding is that 
each bidder, actual or possible, shall 
be put upon the same footing. The 


municipal authorities should not be 
permitted to waive any substantial 
variance between the conditions un- 
der which bids are invited and the 
proposals submitted. If one bidder 
is relieved from conforming to the 
conditions which imposes some duty 
upon him, or lays the ground for 
holding him to a strict performance 
of his contract, that bidder is not 
contracting in fair competition with 


those bidders who propose to be 
bound by all the conditions.” Case 
v. Trenton, supra. 

38. Nathan v. O’Brien, 117 App. 


Div. 664, 102 NYS 947. 

[a] Waiver of proof of ability to 
perform.—It will not be assumed 
that a waiver by city officials of a 
requirement in an advertisement for 
bids to furnish pumping engines for 
a city, that the bidder furnish proof 
of his ability to perform the contract, 
caused damages to the city by ‘pre- 
venting other bidders who could not 
furnish the proof from bidding, in 
the absence of proof that a bidder 
was prevented by such requirement 
from making a_ bid. Nathan v. 
O’Brien, 117 App. Div. 664, 102 NYS 
947. 

39. O'Malley v. Hoboken, 84 N, J. 
L. 88, 85 A 449. 

[a] Failure to file specifications. 
—A garbage contract cannot law- 
fully be awarded in accordance with 
specifications annexed, when the ad- 
vertisement was for bids in accord- 
ance with specifications on file, and, 
in fact, none were then in existence. 


O’Malley v. Hoboken, 84 N. J. L. 83, 
85 A 449. 

40. See statutory provisions. 

41. Sullivan v. Leadville, 11 Colo. 
483, 18 P 736. 

fa] Acceptance by majority vote. 


—Under a statute providing that, on 
the passage or adoption of an order 
or resolution of a municipal cor- 
poration, the yeas and nays shall be 
ealled and recorded, and that a ma- 
jority of all the members elected ta 
the council must concur therein, an 
order accepting a bid for street 
work, the record not showing the 
concurrence of such majority, ner 
the call of the yeas and nays, is in- 
valid, and a contract for such work 
based thereon is not binding on ths 
city. Sullivan v. Leadville, 11 Colo. 
483, 18 P 7386. 
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bid in favor of one that is higher where in its 
discretion the interests of the city so require,*? and 
its action is not reviewable by the courts in the 
absence of fraud;** or, in such a ease, it may re- 
ject -all bids;*4 and it has additional ground for 
doing so when the right to reject is reserved.*® 


city may reject a bid otherwise 


award if it does not conform to the proposal,*® but 
‘a failure to conform to certain requirements in the 
proposal cannot be made the ground of rejection if 
they interfere with a full.and free competition,*’ or 
Nor is it neces- 
sary to show that the requirement in restraint of 
free competition appeared in express terms in the 
ordinance or notice to bidders or in the contract. 
If nonconformity to such requirement was in fact 
the ground for rejection, the award as made is 
Bids which do not conform to the statu- 
tory requirement may be disregarded.°° 
jurisdictions there are statutes which provide that 


are arbitrary and unauthorized.*® 


void.*® 


42. Kan.—yYarnold v. Lawrence, 15 
Kan, 126. 

Minn.—Elliott v. Minneapolis, 59 
Minn. 111, 60 NW 1081. 

N. J.—Delker v. Atlantic County, 
90 N. J. L. 478, 101. A 370; Coward v. 
Bayonne, 67 N. J. L. 470, 51 A 490; 
Ryan v. Paterson, 66 N. J. L. 5338, 49 


A 587; Shefbauer v. Kearney Tp. 
Committee, 57 N. J. L. 588, 31 A 454. 


N. Y.—Cleveland Fire Alarm Tel. 
Co. v. Metropolitan Fire Comrs., 55 
Barb. 288, 7 AbbPr 49. 

N. D.—Price v. Fargo, 24 N. D. 


440, 139 NW 1054. 
Pa—Shenandoah Heat, etc., 

Shenandoah, 34 Pa. Co. 4, 
B. C.—Haggerty v. Victoria, 4 B. 


€. "163. 
Elliott v. Minneapolis, 59 
Minn. 111, 60 NW 1081. 

44, Keogh v. Wilmington, 4 Del. 
Ch. 491. 

45. See infra § 2210. 

46. I11l.—Chicago Sanitary Dist. v. 
McMahon, etc., Co., 110 Ill. A. 510. 

Iowa.—Urbany Vv. Carroll, 176 
Iowa 217, 157 NW 852. 

N. J.—International Motor Co. v. 
\ Plainfield, 96 N. J. L. 364, 115 A 391; 
Case v. Trenton, 76 N. J. L. 696, 74 
A 672 [rev (Sup.) 68 A 57]; State 
bp Ocean City, 62 N. J. L, 588, 41 A 
46. 

N. Y.—Peo. v. Croton Aqueduct Bd., 
26 Barb. 240, 6 AbbPr 42 

Pa. —Wiggins Vv. Philadelphia, 2 
Brewst. 444. 

Wash.—Shields v. Seattle, 79 Wash. 
308, 140°P ‘853. 

“The act must have a reasonable 
construction, and the lowest bidder 
to which it refers is one who bids 
the lowest for the thing intended to 


Co. v. 


be contracted for, as described in the } 


notice to bidders, and not to some 
other article which a bidder may 
propose as a substitute. Reduced 
by proper analysis the situation pre- 
sented is, that the city wished to 
buy a truck with a two-wheel, front- 
drive of one hundred horse power, 
and so advertised, and the prose- 
cutor proposed to furnish one which 
was not a two-wheel, front-drive 
truck, and which had not the re- 
quired horse power, for less money 
than another bidder agreed to con- 
tract for of the advertised charac- 
ter. Under such circumstances, the 
prosecutor was not the lowest bidder 


to which the statute refers, and not] 


entitled to have its bid accepted or 
even considered.” International Mo- 
tor Co. v. Plainfield, 96 N. J. L. 364, 
366, 115 A 391. 

[a] Partial bids—Where a pub- 
lished notice for bids for the pur- 
chase of flre apparatus requires bids 
on all of three certain pieces of ap- 
paratus including an aérial, a bid 
which does not include one of the 


‘other details. 
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entitled to the 


In some 


Shields v. 
79 Wash, 3808, 140 P 353. 
[b] Verification of partnership 
bid.—A bid verified by the oath of 
one partner may be rejected as not 
conforming to the requirements of 
an ordinance that it Shall be veri- 
fied by the oath of each member of 
a partnership. Peo. v. Croton Aque- 


pieces may be rejected. 
Seattle, 


duct. 1205. 26 -Barp. IGN. Ya). 240,,-6 
AbbPr 42. 
[c] Date of completing work.—A 


bid .guaranteeing completion of a 
paving job on December 1 can ‘be dis- 
carded as not responsive to an ordi- 
nance requiring completion on No- 


vember 1. Urbany v. Carroll, 176 
Iowa 217, 157 NW 852. 

47. Holden va Alton,! 179, TIE: 318; 
53 NE 556. 

[a] Employment of nonunion la- 


bor.—A city council has no right to 
reject a bid merely because the bid- 
der employs nonunion labor in viola- 
tion of an ordinance requirement that 
all contracts for city printing shall 
be awarded to union shops only, and 
a contract with a higher bidder will 
not be valid where the only objec- 
tion to the lower bid is as stated. 
ees v. Alton, 179 Ill. 318, 53 NE 

5 

48. Daly v. O'Brien, 60 Mise. 423, 
112 NYS 304, 

49. Miller v. Des Moines, 143 
Iowa 409, 122 NW 226, 23 LRANS 
815, 21 AnnCas 207. 

50. State v. Beauregard Parish 
Police Jury, 142 La. 691, 77 S 6508, 

51. See statutory provisions. 

52. Peo. v. Croton Aqueduct Bd., 
26 Barb. (N. Y.) 240, 6 AbbPr 42. 

63. State v. Holt, 182 Wis. 131, 
134, 111 NW 1106. 

“The only provision suggested is 
that ‘all work for the city ... shall 
be let by contract to the lowest rea- 
sonable responsible bidder.’ Sec. 
1, subch. XIV, ch. 56, Laws of 1882. 
But this is contained in a charter 
which confers upon the common 
council all the usual authority and 
duty to consider and control ques- 
tions of policy in municipal affairs. 
Among these questions is that of 
street lighting; whether the streets 
shall be lighted at all; what expense 
ean properly be incurred for’ such 
purpose; what means shall be em- 
ployed; whether desired results can 
best be accomplished by contract or 
by municipal agency, and many 
In considering and 
deciding such subjects, the common 
council is within its legislative func- 
tion where courts neither will nor 
can guide or control it. ... So far 
as appears by the relation, none of 
these questions of policy have yet 
been , decided. The taking of bids 
upon any one of several plans may 
well be merely to acquire informa- 
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no bid shall be rejected for mere formal errors pro- 
vided the bidder shall correct the same within a 
fixed period after notice of the defect,°! and under 
such statute it has been held that the notice of 
the defect need not be in writing.®” 
held that, where provisions for the public. letting 
of contracts, restricting the discretion of the city 
authorities in making the award, are contained in 
a charter which confers upon the commion council 
all the usual authority and duty to consider and 
control questions of policy in municipal affairs, the 
city may reject all bids if they have been solicited 
for the purpose of securing information to guide 
it in its administration of the city’s business.°? 
rejection of a bid by a city will not be set aside 
on the complaint of a higher bidder who has not 
been injured thereby,°* or of a taxpayer who has 
actually benefited through the action of the city.*° 

One bid only. A bid cannot be rejected merely 
on the ground that it is the only one offered,®® or 


It has been 


The 


tion as to feasibility or cost of that 
plan as a basis for intelligent deci- 
sion whether that or some other is 
most for the’ public good. The coun- 
cil, having ascertained the price: at 
which it can obtain are lights by 
contract, owes to the public the duty 
to consider whether some other type 
of lights or of illumination may not 
be for public benefit; also whether 
the city might not better install its 
own lighting plant. If the present 
application for imperative mandamus 
were granted, all these questions of 
policy, for three years at least, would 
be foreclosed.” State v. Holt, supra. 

54. Atlantic Gas, etce., Co. v. At- 
lantielGity;: 73°ON. IS" Es 360, > 6a 


997. 
55.. In re Marsh, 83 N. Y. 431. 
[a] Comparison of costs.—A tax- 


payer cannot complain of the rejec- 
tion of the lowest bid per unit of 
work, where it appears that the ac- 
tual total cost is less than it would 
have been if the contract had been 
let to the lowest bidder. In-—re 
Marsh, 83 N. Y. 431. 

56. Bauer v. West Hoboken, 90 
N. J. L. 1, 100 A 223; Hager v. Mel- 
ton,'66 W. Va. 62, 66 SE 13. 

_ [a] Reasons for rule.—(1) ‘“‘There 
is obviously nothing in the sugges- 
tion that there must be at least two 
bids to authorize the making of a 
contract. Where there is but one 
bid, it is, in fact, the lowest, though 
not by comparison. We must take 
the practical, not merely the gram- 
matical, sense of the statute. "We 
are not disposed to follow the de- 
cisions cited to the effect that the 
bidding must extend to the point of 
competition. It suffices to require 
opportunity for competition to be 
given. How can a city council com- 
pel unwilling persons to bid? When 
one man has proposed to do the work 
for a reasonable and fair price and. 
nobody else will bid, must the hands 
of the council be tied, and public 
injury be inflicted, for the mere tech- 
nical want of competition? This is 
not the spirit in which statutes are 
generally construed.” Hager y. Mel- 
ton, 66 W. Va. 62, 72, 66 SE T3.7 (@) 
“Where the bid is open to the world 
for competition, every one having an 
equal chance of success in obtaining 
the award, the fact that the success- 
ful bidder has no competitors cannot 
operate to deprive the municipality 
of its right to purchase. The legis- 
lature requires that where there are 
several bidders the award shall be 
to the lowest responsible one; but it 
does not prohibit the city from_en- 
tering into a contract with the low- 
est bidder, when he is the only one 
who has responded to the advertise- 
ment. And the reason for this is 
quite plain, for to put such a limita- 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number. 
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that the bidder did not possess certain statutory 
qualifications where that provision of the statute 
was applicable merely to bidders who possessed the 
qualifications mentioned but did not in terms re- 
quire’ that all bidders should have them.*7 
Separate bids for labor and material. Where, 
under the statute, separate bids for labor and ma- 
terial or bids including both labor and material may 
be considered, the city authorities may combine 
the separate bids, but they cannot combine a sepa- 
rate bid with a part of a bid covering both labor 
and material, rejecting the other part of such bid.®® 
[§ 2206] (b) Discretion under Particular Stat- 
utes—aa. Bid Best Securing Public Interest. Un- 
der statutes which provide that the contract may 
be awarded to the bidder whose bid will best secure 
the efficient performance of the work or will best 
secure the public interest,>® which provisions are 
generally supplemented by the express reservation 
to the city of the right to reject any and all bids,°° 
the city may reject any bid in favor of one higher 
when, in the honest exercise of its discretion, it 
determines that its acceptance will best serve the 
public interest ;*t and the action of the city in such 
a case is not reviewable by the courts except on 
the ground of fraud.®? 
[§ 2207] bb. Lowest and Best Bid. Under a stat- 
ute requiring that the contract shall be made with 
the lowest and best bidder, the city may reject the 
bid of the lowest bidder in favor of one higher if 
in the exercise of its. discretion it decides that 
an acceptance of the latter is for the best interest 
of the city.*2 And so where alternative proposals 
are made, the city may reject the lowest bid on 
one of the proposals in favor of a higher bid on 
the other where in its opinion the latter proposal 
has in it greater advantages to the city.°* Where 
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such provision is supplemented by another reserv- 
ing a right to reject any and all bids, the city is 
relieved of the necessity of justifying the exercise, 
of its diseretion.°°. The action of the city authori- 
ties is not reviewable in the absence of evidence 
of an abuse of its diseretion.*® An award of a con- 
tract to two bidders under a statute requiring an 
award to the lowest and best is, however, an abuse 
of discretion.*? : 

[§ 2208] cc. Bid of Lowest Responsible Bidder. 
Under a statute requiring that the contract shall 
be made with the lowest responsible bidder, the city 
may reject the bid of the lowest bidder if he is 
found not to be responsible;®* but as between two 
bidders equally responsible it cannot reject the 
lower bid,®® even though the higher bidder offers 
more advantageous terms than the lower, provided 
the terms offered by the lower bidder meet the ad- 
vertised requirements.7° Nor, where the successful 
bidder has submitted two bids, can the city reject 
the lower in favor of the higher.7!. In the absence 
of all evidence on the record on the issue of re- 
sponsibility, it will be presumed that the public 
authorities acted within their rights and awarded 
the contract ‘to the lowest responsible bidder, even 
though it was higher than another bid submitted,’? 
unless the question arises on demurrer, and the 
charge in the complaint is made and thereby ad- 
mitted that. the award was not made to the lowest 
responsible bidder.’* But if there is evidence tend- 
ing to prove the responsibility of the person making 
the lower bid and that no question or objection to 
his responsibility was made by the authorities, an 
award to the person making the higher bid is void."4 
Nor can rejection be justified by mere irregulari- 
ties in the bid provided there is a substantial com- 


tion upon the power of the munici- 
pality might frequently operate to 
prevent it from promptly obtaining 
supplies which were presently neces- 
sary for the purpose of properly 
carrying on municipal affairs.” Bauer 
v. West Hoboken, 90 N. J. L. 1, 3, 


100 A 2238. 


57. Berry v. Tacoma, 12 Wash. 3, 
40 P 414; State v. Milligan, 3 Wash. 
144, 28 P 369. ; 

[a] Public printing.—A bidder for 
public printing need not be a pub- 
lisher of a newspaper at the time of 
the bidding, under a charter which 
provides that the city council shall 
annually let the public printing to 
the lowest bidder, and, after letting 
the contract, designate the newspa- 
per published by the party receiving 
such contract as the official newspa- 
per of such city. State v. Milligan, 
3 Wash.'144, 28 P 369, 

58. Hubbard v. Sandusky, 9 Oh. 
Cir. Ct.. 638, 6. Oh.. Cir. Dec. 786. 

59. See statutory provisions, 

60. See statutory provisions. 

61. 
Div. 293; 72 NYS.-1034; Terrell: 'v. 
Strong, 14 Misc. 258, 35 NYS 1000. 

62. Terrell v. Strong, supra. 

63. U.S. Wood Preserving Co. v. 
Sundmaker, 186 Fed. 678, 110 CCA 
224; Trapp v. Newport, 115 Ky. 840, 
74 SW 1109; State v. Hermann, 63 
Oh. St. 440, 59 NE 104; Columbus v. 
Board of Public Serv:, 14 OhS&CP 
715; Brown v. Houston, (Tex. Civ. 
A.) 48 SW 760. 

64. Trapp v. Newport, 115 Ky, 840, 
74 SW 1109. See Kronsbein v. Roch- 
ester, 76 App. Div. 494, 78 NYS 813 
(following the rule of the text, but 
where it does not appear whether or 
not the bidding was under a regu- 
latory statute, or, if so, what its re- 


quirements as to the award were). 


{a]. Paving.— Where alternative 
proposals were made for paving a 


Bradley v. Van Wyck, 65 App.. 


street in brick or bituminous macad- 
am, the city may reject the lowest 
bid, made on the basis of a brick 
pavement, in favor of a higher bid 
on the basis of bituminous macadam. 
Trapp v. Newport, 115 Ky. 840, 74 
SW 1109. 

65. Trapp v. Newport, supra. 

Reserved right to reject any and 
all bids see infra § 2206. ‘ 

66. Robinson v. Cleveland, 17 Oh. 
Cir. Ct. N. S, 519, 520; Cleveland v. 


Thomas, 15 Oh. A. 76; Columbus v. 
Board of Public Serv., 14 OhS&CP 
TLD: 


“Unless the requirements of or- 
dinance or statute in the submission 
have been violated, or fraud or its 
equivalent has been practiced in the 
award, the exercise of such discre- 
tion in any particular way can nei- 
ther be commanded nor enjoined.” 
Robinson v, Cleveland, supra. 

67. Boynton v, Elyria, 8 OhNPNS 
5 


645. 

68. Ill.—Johnson vy. Chicago Sani- 
tary Dist., 163 Ill. 285, 45 NE 213; 
Peo. v. Kent, 160 Ill. 655, 43 NE 
760; Kelly v. Chicago, 62 Ill. 279; 
Stubs v. Aurora, 160 Ill. A, 351. 

Mich.—Atty.-Gen. v. Detroit, 26 
Mich. 263. 

Mo.—State v. McGrath, 91 Mo. 386, 
3 SW 846. 


N. J.—McGovern v. Trenton Bd. of 
Public Works, 57 N. J. L. 580, 381 A 


6138. 
N. Y.—Peo. v. Gleason, 4 NYS 383 


| [rev on other grounds 121 N. Y. 6381, 


25 NE 4]. 

Oh.—McClain v. McKisson, 15 Oh. 
Cir; Ct.°517; 8 Oh. ‘Cir, Dec. 357. 

Pa.—Hiorth |v... Chester, 282. Pa. 
387, 127 A 836; Philadelphia v. Pem- 
berton, 208 Pa. 214, 57 A 516 [aff 25 
Pa. Super. 323]; Reuting v. Titus- 
ville, 175 Pa. 512, 34 A 916; Inter- 
state Vitrified Brick, “etc., Co. ~v. 
Philadelphia, 164 Pa. 477, 30 A -388; 


Douglass v. Com., 108 Pa. 559; Find- 

ley v. Pittsburgh, 82 Pa. 351; Erie 

v. Bier, 10 Pa. Super. 381. ; 
S.:D.—In re McCain, 9 S. D. 57, 68 


NW. 163. 
W. Va.—Butler v. Comrs., 68 W. 
69. O'Neil v. Chicago, 205 Ill. A. 

508; Shaw v. Trenton, 49 °N. J. Li 

49 N. J. L. 638, 10 A 273]; New York, 

etc,, Gas Coal Co. v. Pittsburgh, 6 
70. Van Reipen v. Jersey City, 58 

N. J. L. 262, 33 A 740; Shaw v. Tren- 

Sari grounds 49 N. J. L. 688, 10 A 
73). 

Locher v. Haserot, 23 Oh. Cir. 

Ct? Ne S105 52. 

72. Hubbard v. Sandusky, 
73. Inge v. Mobile Bd. of Public 

Works, 135 Ala, 187, 198, 33 S 678, 98 
“And whatever may be the pre- 

sumption to be indulged in favor of 

contract is let to one whose bid is 
not the lowest in amount, where its 
clear, that when its action is as-= 
sailed, and it is directly charged that 
responsible bidder, it will not be pre- 
sumed on demurrer, which is a con- 
from the mere acceptance of the bid 
by thé board of him to whom the 
in the exercise of its judicial dis- 
cretion, after due consideration of 
the lowest responsible bidder.” Inge 

v. Mobile Bd. of Public Works, supra: 

Bunkie, 155 La. 892, 99 S 687; Peo. v. 

Gleason, 121 N. Y. 631, 25 NE 4 [rev 

a. 


Va. 493, 496, 70 SE 119, 38 LRANS 653. 
339,12 A 902 [rev’on other grounds 
Pa. Dist. 757, 20 Pa. Co. 146. 
ton, 49 N. J. L. 339, 12 A 902 [rev on 
71. 
Cir Ct, 638, 6 Oh. Gir Deo 786. 
AmSR 20 
its action in this respect, when the 
action is not assailed, it is quite 
the letting was not to the lowest 
fession of the facts stated in the bill, 
contract is awarded, that the board 
all bids, determined such one to be 
74.’ St. Landry Lumber Co. v. 
51 Hun 643, 4 NYS 383]. i 
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pliance with the statutory requirements.7° Whether 
this rule is in any way affected by a reservation 
of the right to the city to reject any or all bids 
seems to depend upon whether the right is re- 
served in a statute or merely in the proposal, the 
latter. not affecting the rule, the former giving the 
city the right to reject regardless of the question 
ef responsibility.7* Fraud or corruption in the 
making or securing of the award,’’ or a failure or 
refusal to consider some of the bids offered,’® 1s 
ground for declaring the award void. 

The word ‘‘responsible,’’ as used in the statutes, 
applies not alone to pecuniary ability, but also to 
the judgment and skill of the bidder,’® or to his 
failure properly to perform similar work on a prior 
contract,®° except where such failure is satisfac- 
torily/ explained as having been due to causes be- 
yond the bidder’s control,®* but not to any lack of 
ability on his part to work in harmony with the 
city officials,8? nor to any possible failure by him 
te perform the contract where the only causes sug- 
gested for the possible failure are wholly within 
the control of the labor leaders objecting to the 
award,®* nor to the relative value and suitability 
fer the city’s use of the articles offered by the 
bidder at the price bid,®* although it has been held 
that the city authorities may take such matters 
into consideration and base their award thereon 
where the specifications take them into account,*° or 


75. Faist v. Hoboken, 72 N. J. L. | 219. 
361, 60 A 1120. 85. 
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where a right to reject any and.all bids is re- 
served.®® 

Responsibility is a question of fact®’ for the de- 
termination of which the lowest bidder is entitled 
to a hearing,®® and upon which the decision of the 
city authorities is not reviewable by the court in 
the absence of evidence of fraud or corruption.®? 
_ [§ 2209] dd. Lowest Bid.°° Under a statute re- 
quiring that all contracts shall be awarded to the 
lowest bidder,®! the city may reject the bid of the 
lowest bidder if it deems it for the best interest 
of the city to do so,®? especially where the statute 


expressly so provides,®* but in such case it cannot | 


award the contract to a higher bidder but must 
reject all bids and readvertise.°* But where the 
right to reject any or all bids is reserved, it has 
been held that the city has a right to reject the 
lowest bid in favor of one higher, without read- 
vertisement.°> Fraud or collusion,®® or an arbi- 
trary violation of the statute in the exercise of 
a city’s discretion,®’ is ground for declaring the 
award void, and the fact that the bidder secured 
his bid by putting in an unbalanced bid is sufficient 
evidence of fraud and collusion.?§ 

[§ 2210] (c) Reserved Right To Reject Any and 
All Bids.°® The general rule, subject to a few 
qualifications,! is that a reservation of a right to 
reject any and all bids gives the city a right to 
reject the lowest for a higher bid,? or to reject all 


“The existence of such a power 


(N. J.}| might frequently be necessary to 


76. See infra § 2210. 
77. Lewis v. Philadelphia, 20 Pa. 
Dist. 113. 
Baltimore v. Keyser, 72 Md. 
655, 43 
1 


73. 
106, 19 A 706. 
“79. Peo. v. Kent, 160 Ill. 
NE. 760; Stubbs v. Aurora, 160 Ill. 
A. 351; Philadelphia v. Pemberton, 
208 Pa. 214, 57 A 516 [aff 25 Pa. 
Super. 323]; Reuting v. Titusville, 
175 Pa, 512, 34 A. 916; Interstate 
Vitrified Brick, etc., Co. v. Philadel- 
phia, 164 Pa. 477, 30 A 383; Douglass 
v. Com., 108 Pa. 559; Com. v. Mitchell, 
82 Pa, 343; Hrie v. Bier, 10 Pa. Super. 
381. 

‘Responsible’ means to be able to 
answer or respond in accordance with 
what is expected or demanded, and 
to discharge a claim or duty. ... As 
applied to a bidder who proposes to 
undertake the performance of the 
stipulations and conditions of such a 
contract as this, we regard the term 
as including the ability to respond 
by the discharge of his obligations in 
accordance with. what may be ex- 
pected or demanded under the terms 
of the contract. It is not unreason- 
able to suppose that the intent of the 
statute was to limit competition to 
parties able to perform the condi- 
tions of the contract. Such ability 
is of great importance to the city and 
the parties assessed to pay for the 
improvement. It is only by letting 
the contract to a bidder capable of 
performing it, that the full benefit 
and advantage sought to be derived 
from the improvement can be real- 
ized.” Peo. v. Kent, 160 Ill. 655, 661, 
43 NE 760. 

80. McGovern v. Trenton Bd. of 
Public Works, 57 N. J. L. 580, 31 A 
613. 

81. New York, etc., Gas Coal Co. 
v. Pittsburgh, 6 Pa. Dist. 757, 20 Pa. 


Co. 146. 

s2. Peluso v. Hoboken, (N. J. 
Sup.) 126 A 623. 

83. New York, etc., Gas Coal Co, 
v. Pittsburgh, 6 Pa. Dist. 757, 20 Pa. 
Co, 146. 


84. Safford v. Pittsburgh, 6 Pa. 
Co. 107 [overr in effect McCallin’s 
App., 1 Mon. (Pa.) 596]; Gutta 


Percha Co. v. Stokely, 11 Phila. (Pa.) 


—_———_— EE SD EEE EOS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sup.) 127 A 241; Louchheim v. Phila- 
delphia, 15 Pa. Dist. 311. 

[a] Option of materials.—Under a 
statute requiring the award to be 
made to the lowest responsible bid- 
der, a contract may be awarded to a 
person not the lowest bidder if the 
standard of materials provided by 
the specifications is unavoidably 
elastic, embracing two kinds of ma- 
terial, and the officer who awards the 
contract deems the grade of material 
offered by the successful bidder bet- 


‘ter adapted to the work than. that of- 


fered by a lower bidder. Louchheim 
v.. Philadelphia, 15 Pa, Dist. 311. 

86. Peo. v. Buffalo, 176 NYS 642; 
Yaryan ‘v. Toledo, 8 Oh. Cir. Ct. N. S. 
1, 28 .Oh.: Cir.) Ct.i259) [aff ).76).Oh, st. 
584 mem, 81 NE 1199 mem]; Free- 
burg v. Philadelphia, 18 Pa. Dist. 741. 

[a] Purchase of tractors.—Com- 
missioners are held to have acted in 
good faith in awarding a contract 
for tractors to the highest of three 
bidders, where the city had in use 
tractors of the same make and the 
specifications called for tractors in- 
terchangeable in all parts with those 
now in use. Peo. v. Buffalo, 176 NYS 


642. 
87. Peluso v. Hoboken, (N. J. 
ONS Be 


Sup.) 126 A 628. 

88. Ianniello v. Harrison, 

Sup.) 132 A 78; Kelly v. Essex Coun- 
ty, 90 N. J, L. 411, 101 A 422; Faist 
v. Hoboken, 72 N. J. L. 361, 60 A 
1120; Peo. v. Gleason, 121 N. Y. 631, 
25 NE 4. 

89. Johnson v. Chicago Sanitary 
Dist., 163 Ill. 285, 45 NE 213; Madison 
v. Baltimore Harbor Bd., 76 Mad. 395, 
25 A 337; Peluso v. Hoboken, (N. J. 
Sup.) 126 A 623; Hiorth v. Chester, 
282 Pa. 3887, 127 A 836; Findley v. 
Pittsburgh,, 82: Pa. 351, 

90. Lowest bidder in absence of 
statute requiring public letting of 
contracts see supra § 2185. 

91. See statutory provisions. 

92. Walsh v. New York, 113 N. Y. 
142, 146, 20 NE 825; Cleveland Fire 
Alarm Tel. Co. v. Metropolitan Fire 
Comrs., 56 Barb. (N. Y.) 288, 7 Abb 
Pr 49; In re Farrell, 157 NYS).823; 
Times Pub. Co. v. Everett, 9 Wash. 
518, 87 P 695, 48 AmSR 865. 


protect the city against fraudulent 
combinations, evidenced, perhaps, by 
informal bids for low prices, and if 
such power did not exist, ending in 
the award of a contract to the lowest 
bidder whose bid was formal, but at 
a price enormously in excess of the 
real cost of the work. It was never 
intended, as we think, to render it 
absolutely necessary in such a case 
that an award of the contract should’ 
be made to such a bidder. It was 
meant that no contract should be 
awarded to any but the lowest bidder, 
and whether to him or ‘not, would be 
a question for the body awarding the 
contract, acting in good faith, and 
for what they deemed the true inter- 
ests of the city.” Walsh v. New 
York, supra, 

93. In re Farrell, 157 NYS 823. 

94. Walsh v. New York, 113 N. Y. 
142, 20 NE 825. 

Readvertisement see supra § 2194. 

95. See infra § 2210. 

96. State v. Dreyer, 183 Mo. A. 
463, 167 SW 11238; Dickinson y. 
Poughkeepsie, 7 Hun 1 [aff 75 N. Y. 
65]; Nelson v. New York, 1 Sily, 
Sup. 471, 5 NYS 688 [aff 131 N.Y. 4, 
29..NE 814]; Times. Printing Co, v 
Seattle. 25 Wash. 149, 64 P 940, 

97. .Puget-- Sound ~Pub.* Co.) ¥. 


|'Times Printing Co., 33 Wash. 551, 74 


P 802. 

98. Nelson v. New York, 131 N. Y. 
4, 29 NE 814. 

99. Cross references: 
Discretionary power see supra §&§ 

2206-2209. 

Necessity of acceptance by city after 
reserving power see supra § 2202. 
1. See cases infra this section. 

2. U. S. Wood Preserving Co. v. 
Sundmaker, 186 Fed. 678, 110 CCA 
224; Cleveland Fire Alarm Tel. Co. 
v. Metropolitan Fire Comrs., 55 Barb. 
(N., Y.) 288,. 7 AbbPr. 49; Stern. vy. 
Spokane, 60 Wash. 325, 111 P 231; 
Haggerty v.- Victoria, 4 B. C. 163. 
See Peo. v. New York, 11 AbbPr (N. 
Y.) 289 (an ordinance forbidding the 
execution of any contract exceeding 
two hundred and fifty dollars until it 
has been confirmed b~ the city coun- 
cil is the equivalent of a reserved 
right to reject). 


ay q 


‘ 


§§ 2210-2212} 


bids, and advertise for new bids upon modified 
specifications,* the act of bidding being of itself 
a consent to this reserved right.° While, in the 
absence of a reserved right to reject any and all 
bids, the city, acting in the public interest, must 
reject all bids and readvertise and cannot award 
the contract to a higher bidder,’ an award to a 
bidder whose bid is at a higher price without re- 
advertisement is lawful where the city has the 
reserved right to reject any and all bids and the 
statute under which the city makes its award au- 
thorizes an award to the lowest and best bidder, 
quality and price both to be considered in making 
its decision.”. Or the city may reject all bids and 
readvertise,?= even though all bidders have com- 
plied with the requirements,? and even though an 
ordinance has been passed naming the successful 
bidder and awarding the contract to him, provided 
the statute stipulates that to be binding the con- 
tract must later be reduced to writing and before 
this is done the ordinance is rescinded.!° In the 
determination of the question whether a reserva- 
tion to reject any and all bids affects the right of 
rejection under statutes limiting the discretion of 
the city authorities, a distinction seems to have 
been made between cases where the reservation is 
contained in the proposal of the city and cases 
where it is an express term of the statute. If it 
is in the proposal merely, it will not be allowed to 
nullify the effect of statutory or charter provisions 
confining the discretion of city authorities within 
narrower limits, although it may be relied upon 
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by such authorities in support of an honest exercise 
of their diseretion under such statutes.12 But if 
the reservation is contained in a statute, it will be 
given its full force and effect as against other 
restrictive provisions in the statute or charter:1* 
Where a statute contains a reservation of the right 
to reject, there is still a limitation upon the power 
to reject, the city being under an obligation to ex- 
ercise its discretion honestly, without fraud or 
collusion.‘* But where such reservation exists, the 
fact that the contract was not awarded to the lowest 
bidder does not of itself indicate fraud.1® 

[§ 2211] (4) Reconsideration. A bid which has 
been rejected may afterward, upon reconsideration, 
be accepted,'® provided no rights have vested mean- 
while,t” and the bidder consents.18 So also a bid 
which has been accepted may afterward be rejected 
under a reserved right to do so, if such right is 
exercised before the contract is reduced to writing 
as required by statute or ordinance.1® But where 
a bid has been accepted and acted upon by the 
parties, the right to reject no longer exists.?° 

[§ 2212] (5) Liability for Delay in Acceptance or 
Wrongful Rejection. Inasmuch as the duty of con- 
sidering the proposals is discretionary and judi- 
cial in its nature, no action for damages lies against 
a city, or the officers thereof in their individual ea- 
pacity, for the rejection of the lowest bid sub- 
mitted,?* nor can an action against the city to re- 
cover the profits which might have been made had 
the lowest bid been accepted be maintained.2? A 
statute allowing damages for delay in awarding a 


3% U. S—wU. S. Wood Preserving 
Co. v. Sundmaker, 186 Fed. 678, 110 
CCA 224, 

Cal.—Stanley-Taylor Co. v. San 
Francisco, 135 Cal. 486, 67 P 783. 

Del.—Keogh v. Wilmington, 4 Del. 
Ch. 491. 

Ky.—Trapp v. Newport, 115 Ky. 
840, 74 SW 1109. 

Md.—Maryland Pav. Co. v. Mahool, 
110 Md. 397, 72 A 8338, 17 AnnCas 
649. 

N. Y.—Molloy v. New Rochelle, 
198 N. Y..402, 92 NE 94, 30 LRANS 
126. 

QOh.—Trowbridge v. Hudson, 3 Oh. 
Cir, Ct N. §.1644).24 Ohsa Cir. .Ct, 276. 

Pa.—American Pavement Co. v. 
Wagner, 139 Pa. 623, 21 A 160 [aff 
7 Pa. Co. 385]. 

Tex.—Brown v. Huston, (Civ. A.) 
48 SW 760. 

Wash.—Stern vy. Spokane, 60 Wash. 
Soma LP 237, 

4. American Artificial Stone Pave- 
ment Co., Ltd. v. Wagner, 7 Pa. Co. 
385. 

5. Keogh v. Wilmington, 4 Del. 
Ch, 491. 

6. See supra § 2209. 

7, State v. Cincinnati Bd. of Pub- 
lic Affairs. 4 Oh. Cir. Ct. 76, 2 Oh. 
Cir. Dec. 428. 

8. Stanley-Taylor Co. v. San 
Francisco, 135 Cal. 486, 67 P 783; 
Peo. v. Smith, 12 AbbPr (N. Y.) 133. 

Readvertisement see supra § 2194. 

9. New York v. Union News Co., 
222 N., Y.- 263. 118 NE 635; Peo. v. 
Willis, 6 App. Div. 231, 39 NYS 987. 

[a] Furnishing security——Where 
authority is reserved to reject all 
bids if the interest of the city so re- 
quires, this course may be followed 
without determining whether the 
bidders have complied with the re- 
quirements, as that of furnishing 
adequate security for the perform- 
ance of the contract. Peo. v. Willis, 
6 App. Div. 231, 39 NYS 987. 

10. See infra § 2211. 

11. .Lake Shore, ete, R. Co. v. 
Chicago, 144 Ill. 391, 83 NE 602; 
Faist v. Hoboken, 72 N. J. L.- 361, 
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364, 60 A 1120. 

“This view is in no way affected 
by the fact that the proposal reserves 
the right to the city to reject any 
or all bids. Such reservation con- 
fers no right to reject a lower and 
accept a higher bid. The officials 
may, under it, reject all bids if they 
deem none of them for the interest 
of the city, or they may reject the 
bid of any bidder irresponsible or 
unworthy for any just cause shown, 
after hearing; but they cannot, un- 
der such a reservation of right to 
reject ‘any or all bids,’ reject at will 
the bid of a lower and accept that of 
a higher bidder, all other things be- 
ing equal. If such a proposal con- 
ferred such power, it would nullify 
the statute as to awarding contracts 
to the-lowest bidder.” Faist v. Ho- 
boken, supra. 

[a] “Lowest responsible bidder.” 
—The rule that a city cannot reject 
the bid of the lowest bidder under a 
statute requiring that the award be 
made to the lowest responsible bid- 
der except by finding after hearing 
that he is not responsible is not al- 
tered by the city stipulating in the 
advertisement that it reserves the 
right to reject any and all bids. Faist 
v. Hoboken; 72 N. J. L. 361, 60 A 1120, 

12. Trapp. Vv. Newport,.. 115. Ky. 
840, 848, 74 SW 1109; ‘American 
Pavement Co. v. Wagner, 139 Pa. 623, 
21 A 160. 

“Mhis reservation was placed in 
the ordinance for the express purpose 
of relieving the municipality of liti- 
gation similar to that now under 
consideration. Experience has taught 
municipal officers that much vexa- 
tious litigation arises from the claim 
of bidders for public work to be the 
lowest and best; and while it is nec- 
essary, for the benefit of the tax- 
payers, that all public work should be 
let to the lowest and best bidder, it 
has also been found necessary to vest 
somewhere the absolute power of de- 
ciding who is the lowest and the best, 
and also, when it is to the interest 


'of the public that any and all bids 


may be rejected without being re- 
quired to give any reason therefor. 
Municipal officers are often certain 
that. the bids for public work are too 
high, and that a reletting would re- 
dound to the public good. Sometimes 
they have evidence of combinations 
among bidders by which competition 
is excluded, and, but for the* power 
of rejecting any and all bids, they 
would be unable to protect the inter- 
est of the taxpayers against such 


combinations,”’ Trapp v. Newport, 
supra. 
13. State v. New Orleans, 48 La. 


Ann. 643, 19 S 690; Trowbridge v. 
Hudson, 3 Oh. :Cir,. Cts) NO SL 644,524 
Oh; Cir... Ct, 76. , Sees: Peckham ve 
Watsonville, 138 Cal. 242, 71 P 169 
(holding that the city might reject 
under a statutory reservation of the 
right to reject, the court, however, 
stating, in the absence of evidence 


that the lowest bidder was responsi- 
ble, that the board might have had 
before it a sufficient showing that 
none of the other bidders was a re- 
sponsible bidder). 

14. State v. Dreyer, 183 Mo. A. 
463, 167 SW 1128. 

15. Peckham y. Watsonville, 138 
Cal. 242, Ti P7169: 

16. Ross v. Stackhouse, 114 Ind. 
200, 16 NE 501. 

17. McClain v. McKisson, 15 Oh, 
CHWs Ct..O ly, o..one Cir Mecwabie 

18. Brush Electric Light Co. vy. 
Cincinnati, 11 Oh. Dec. (Reprint) 581, 
28 CincLBul 29. 

19. State v. Columbus Bd. of Pub- 
lie Serv.,. 81° Oh: -St), 218; ‘90 NEY 889 
{aff 5 OhNPNS 446]. 

20. Safety Insulated Wire. etc., 
Co. v. Baltimore, 66 Fed. 140, 13 CCA 
375; Brown v. New York, 57 Misc. 
4338, 108 NYS 555. 

21. East River Gaslight Co. v. 
Donnelly, 98 N. Y. 557; American 
Pavement Co. v. Wagner, 139 Pa. 
628, 21 A 160 [aff 7 Pa. Co. 385]: 

22. Talbot Pav. Co. v. Detroit, 109 
Mich. 657, 67 NW 979, 68 AmSR 604;- 
Molloy v. New Rochelle, 198 N. Y. 
402, 92 NE 94, 30 LRANS 126. 
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contract to the lowest bidder does not apply to 
a refusal to award such a contract,?* and even if 
the case is one of delay and not refusal, the bidder 
cannot recover in the absence of allegation and 
proof that his rights were prejudiced thereby.** 

[§ 2213] 4. Appropriation or Provision for Pay- 
ment?°—a, In General. Under various statutory 
or constitutional provisions municipal contracts in- 
volving the creation of debts cannot be made with- 
out some provision for payment, such as a levy or 
appropriation by the proper authorities.2° These 
provisions have been declared mandatory;?7 and 
contracts made without complance with them are 
ultra vires and void,?* the burden of proving a 
failure to provide for payment resting upon the 
party setting up the illegality.?° 

Such statutes have been held to apply to con- 
tracts made by city departments having a power 
to bind the city if there are no other statutory 
restrictions or exceptions applicable thereto;*° to 
the acquisition of land by condemnation proceed- 
ings;* and to supplemental contracts for extra 
work unprovided for in the original contract.*? 

23. State v. Newark, 8 OhS&CP | lights, 

121, 5 OhNP 283. 


24. Philadelphia v. Hood, 211 Pa. 


189, 60 A 721. any moneys 
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where no appropriation has 
ever been made, either by resolution 
or by ordinance, for the payment of 
under 


F§§ 2212-2913 


Such statutes have been held not to apply to con- 
tracts not involving the creation of debts;3* to con- 
tracts expressly excepted from the operation of 
the statute;*4 to contracts outside the scope 
of an appropriation statute expressly limited in 
its operation to a particular class of con- 
tracts;*> or to contracts entered into in the 
performance of a public duty imposed by statute.*® 
Nor will a general statute requiring an appro- 
priation apply to contracts expressly covered by 
special legislation providing for the raising of 
funds therefor by taxation,®” or by the issuing of 
certificates of indebtedness,?* unless the statute 
limits the amount of the tax to be raised and the 
contract calls for payments in excess of that 


amount,*® in which case the contract is void to the 


extent of such excess if no appropriation therefor 
is made.*°® 

Compliance with requirements. The statutory re- 
quirements are met without a specific appropriation, 
if funds for payments under the contract are avail- 
able in the form of a general*! or contingent fund,** 


Dist. 989; Smith v. Philadelphia, 17 
Pa. Dist. 381. 
33. Danville v. Danville Water 


the contract. |Co., 180 Ill. 235, 54 NE 224; Superior 


v. Douglas County Tel. Co., 141 Wis. 


25. Cross references: Com. v. Foster, 215 Pa. 177, 64 A 
Necessity for appropriation before | 367. 
incurring debt see infra XIX. [c] Contract without appropria- 


Power to make contract involving ex- 
penditure payable out of revenue 
accruing after the current financial 
year see Supra XIX 
26. See constitutional and statu- 

tory provisions. See also infra XIX. 
27. Kelly v. Broadwell, 3 Nebr. 

(Unoff.) 617, 92 NW 643; Hagerman 

v. Hagerman, 19 N. M. 118, 141 P 

613, LRA1915A 904; Roberts v. Far- 

go, 10 N. D. 2380, 86 NW 726. 

28. U.S.—Nelson v. Murfreesboro, 
179 Fed. 905. 

Conn.—Toomey vy. Bridgeport, 79 
Conn. ,229, 64. A 215, 7 AnnCas 148. 

Mass.—Costello v. North Easton 
Village Dist., 205 Mass. 54, 91 NE 
219; Green v. Everett, 179 Mass. 147, 
60 NE 490. 

Mich.—Detroit Water Comrs. Vv. 
Parks, etc., Comrs., 126 Mich. 459, 85 
NW 1132. 

Nebr.—Kelly v. Broadwell, 3 Nebr. 
(Unoff.) 617, 92 NW 643.,\ 

N. H.—Pollard Auto Co. v. Nashua, 
30 IN. Hf. .233, 116 A.136, 

N. J.—Hurley vy. Trenton, 67 N. J. 
.:350,'51 A 1109, 

N. M.—Hagerman v. Hagerman, 19 
N. M; 118, 141 P 618, LRAIII5A 
904. oh ete 

N. D.—Roberts v. Fargo, 10 N. D. 
230, 86 NW 726. 


Okl.—Pawhuska v. Dahistrom, 116 
Okl. 21, 243 P 248. 
Pa.—Com. v. Foster, 215 Pa, 177, 


64 A 367; Hinkle v. Philadelphia, 214 
Pa. 126, 63 A 590; Rieger v.. Pitts- 
burg, 54 Pa. Super. 425. 
Tex.—McNeal v. Waco, 89 Tex. 83, 
33. SW 322; Terrell v. Dessaint, 71 
Tex. 770, 9 SW 593; Mineralized 
Rubber Co. v. Cleburne, 22 Tex. Civ. 
A. 621, 56 SW 220; Noel v. San An- 


tonio, iL Tex: ‘Civ. vA. 680,235 Sw 
263. 
[a] Water supply.—No appropria- 


tion having been made by the city 
council of the city of Detroit, for the 
use of the park board, to pay for 
water for the operation of drinking 
fountains, hydrants, ete., the. Detroit 
waterworks is not entitled to recover 
from the park board for water so 
furnished. Detroit Water Comrs. vy. 
Parks, etc., Comrs., 126 Mich. 459, 
85 NW 1132. 

[b] Certification by comptroller.— 
Mandamus will not be granted 
against a comptroller to certify a 
contract for furnishing electric 


tion as evidence.—Under a statute 
providing that the city council can 
incur no liability in behalf of a city 
unless such council has duly voted 
an appropriation sufficient to meet 
the liability, an offer to settle a 
landowner’s claim for damages for 
land taken to widen a street, ac- 
cepted by the council but without 
making an appropriation, 
constitute a completed settlement, so 
as to be competent evidence in subse- 
quent proceedings on a petition for 
damages. Green v. Everett,” 179 
Mass. 147, 60 NE 490. 

[dad] Insufficient appropriation. — 
Where a bidder for a contract for 
cleaning streets of one of six dis- 
tricts of a city has his bid accepted 
subject to a sufficient appropriation 
to cover the work, and at the time 
the bid is accepted an appropriation 
has been made for cleaning streets 
of the whole city, but this appropria- 
tion falls short of the aggregate of 
the contracts awarded for the six 
districts, the bidder is under no duty 
to execute a contract with the city 
or to clean the streets of the districts 
for which he bid. Hinkle v. Philadel- 
phia, 214 Pa. 126, 638 A 590. 

[e] Repudiation of purchase.—A 
city is not liable for an automobile 
purchased by the police commission 
without the appropriation of funds 
therefor as required by statute not- 
withstanding the police department’s 
use of the automobile, where such 
use was with full knowledge that the 
city had repudiated the purchase. 
Pollard Auto Co. v. Nashua, 80 N. H. 
233, 116A 136. 

29. Pawhuska v, Dahlstrom, 116 
Okl. 21, 243 P 248, 

30. Mathews v. Philadelphia, 93 
Pa. 147. 

[a] The board of guardians of the 
poor of Philadelphia ceased, under 
the Consolidation Act of 1854, to 
have a distinct corporate existence, 
and was made a department of the 
city, and became subject to the pro- 
visions of the Pennsylvania act of 
April 21, 1858, so that it could not 
make a contract binding the city, in 
the absence of an appropriation by 
the council for its payment. Math- 
ews v. Philadelphia, 93 Pa. 147. 

31. See Eminent Domain § 128. 

32. Michael v. Atoka, 76 Okl. 266, 


185 P 96; Brobst v. Albrecht, 19 Pa. | 


ea ee ea ne 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


does not, 


363, 122 NW 1023. j ‘ 
[a]. Regulation of water rates.— 
An ordinance regulating water rates 


does not, per se, create any indebted- ° 


ness. Danville v. Danville Water 
Co., 180 Ill. 235, 54 NE 224. 

34. See infra § 2214. 

35. New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467. 

[a] Contracts by executive board. 
—Provisions of a city charter limit- 
ing the appropriation requirement to 
contracts made by an executive board 
or by an officer or employee thereof 
does. not apply to contracts made by 
the city council through a specially 
authorized officer. New York Audit 
Co. v. Louisville, 185 Fed. 349, 107 
CCA 467. 

36. Kankakee v. McGrew, 178 Ill. 
74, 52 NE 893 (contracts made in 
furtherance of duty to support poor 
persons). 

37. Townsend v. Atlantic City, 72 
N. J. L. 474, 65 A 509. 

[a] Garbage removal.— A _  con- 
tract for the removal of garbage 
under a statute providing for the 
raising of funds by taxation during 
its continuance for payments there- 
under is valid, even though no appro- 
priation therefor is made. Townsend 
v. Atlantic City, 72 Ni’ J. Li. 474,065 
A 509. 

38. Darling v. Manistee, 166 Mich. 
35, 1381 NW 450 (special statute re- 
lating to purchase of voting ma- 
chines). 


39. Hagerman v. Hagerman, 19 
Ns Mi 1S, “4a Pres: wR AT SoA 

40. Hagerman v, Hagerman, su- 
pra. 

41. Brooks v. Brooklyn, 146 Iowa 


136, 124 NW 868, 26 LRANS 425... 

42. Heston vy. Atlantic City, 93 N. 
Je oY SETS. LOR BAY 820. : 

[a] “A contingent fund in its in- 
ception was the method of setting 
aside income received during the fis- 
cal year and not otherwise appropri- 
ated, and retaining it until specifi- 
cally appropriated at the beginning 
of the next fiscal year. . We are 


ta, 


not concerned, however, in this con- ~ 


troversy with the modus operandi by 
which the fund was replenished. It 
is enough to know that it existed 
and was sufficiently replete to meet 
the requirements of this contract 
when the compensation was payable.” 
Heston v. Atlantic City, 93 N. J. L. 
317, 318, 107-A 820. 


ae 
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§§ 2213-22147 


or a departmental provision,** or in some other 
form;** and this is so, even though there are other 
claims on the funds exceeding the total amount 
thereof,*®. or the funds are subsequently exhausted, 
provided at the time the contract was made there 
was enough of the fund unexpended to meet all 
claims thereunder,*® and even though there is a 
failure to comply with the requirements of a special 
statute designed to apply if there are no general 
funds available for the purpose.*7 But while the 
exhaustion of the fund does not invalidate the 
contract, it does raise the question whether the 
contractor has failed to protect himself against its 
dissipation by a timely action against the city; if 
he has not, he has lost his right to recover on the 
contract.t® The contract is valid where there is 
an unexpended portion of a specific appropriation 
sufficient to meet the contract requirements, regard- 
less of the comptroller’s advice to the contrary and 
the mayor’s refusing to approve because of the 
comptroller’s recommendation.*® The contract is 
valid, even though there is no appropriation until 
after the bid has been made, provided it is available 
after the approval of the bid and before the con- 
tract is awarded,®° but an appropriation made after 
the contract is executed will not validate the con- 
tract,°! although there is authority to the con- 
trary... The statutory requirements that money 
be appropriated or provided by the city are not 
met by evidence of an appropriation by the county 
for the same work which the contract was made to 
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special act authorizing cities to levy 


¢ 


[44 C.3.) 115 


cover.°3 

Splitting contract.5 Where the amount of avail- 
able funds is limited and the power of the au- 
thorities is restricted to making contracts within 
that amount, they cannot evade these provisions 
by splitting a contract for a larger amount into 
separate agreements, each within the sum limited.®® 

Repeal of statute. Where the prohibition is stat- 
utory, it may be repealed by a later statute.>6 

[§ 2214] b. Public Service Contracts. In some 
jurisdictions, statutory or charter provisions requir- 
ing appropriations or other provision for payment 
in the case of municipal contracts involving the 
creation of debts®’ have been held to apply to con- 
tracts for furnishing a publie utility service to 
a city or its inhabitants,°’ and where such contract 
is made for a term of years, it is held in these 
jurisdictions to be void in the absence of a statute 
excepting such contracts from the rule.°® Where 
the exception is made, it is held to apply only to 
contracts expressly within its terms.°° The exemp- 
tion of public utility contracts from the operation 
of the rule is secured in some jurisdictions by ex- 
press statutory provision in the form of an excep- 
tion to the general statute.*t In other jurisdictions, 
it is done either by a. judicial construction of the 
statutes, the legislature being held not to have 
intended to nullify its grant of a power to provide 
for a publie service by the enactment of the ap- 
propriation statute,°? or by considering such a con- 
tract as not creating an indebtedness beyond the 


43. Louisville v. Gosnell, 60 SW 
411, 61 SW 476, 22 KyL 1524. 

fa] Form of appropriation.—Un- 
der a statute providing that the ex- 
ecutive boards of cities of the first 
class and their officers shall not have 
power to bind the city to any extent 
beyond the amount of money at the 
time “already appropriated’ by or- 
dinance for the purpose of the de- 
partment under the control of such 
board, a levy ordinance which, in 
subdividing the tax rate, designates 
a certain part of it “for street re- 
pairs’ constitutes an appropriation 
of that part of the tax rate for the 
purpose designated. Loussville  v. 


Gosnell, 60 SW 411, 61°SW 476, 22 
KyL 1524. 
44, Williams v. Stockton, 195 Cal. 


TAS.) 235, PP 986) See*' Vermeule. v. 
Corning, 166 NYS 546: [rev on other 
grounds 186 App. Div. 206, 174 NYS 
220 (aff 230 N. Y. 585 mem, 130 NE 
9038)] (holding that a city may re- 
cover back payments to an engineer 
for plans prepared under an illegal 
contract, which payments had been 
made out of funds raised for other 
purposes). 

45. Williams v. Stockton, 195 Cal. 
743, 235 P 986; Curtis v. Jersey City, 
S2ZUN. J. Ee 250,82 A875: 

46. Chicago v. Berger, 100 Ill. A. 
158; Tulsa v. Oklahoma Natural Gas 
Co., 109 Okl. 48, 234 P 588; Woodward 
vy. ‘Manhire Grate, etc., Co., 98 Okl. 
83, 224 P 356; Horn v, Matagorda 


County, (Tex. Commn. A.) 213 SW 
934. 
[a] Payment by installments.— 


Where funds are provided for the 
execution of the contract, it will not 
be invalidated’ by a stipulation pro- 
viding for the payments in several 
monthly installments, and by a sub- 
sequent diversion and exhaustion of 
the fund before the payments under 
the contract are completed. Wood- 
ward v. Manhire Grate, etc., Co., 98 
Okl. 83, 224 P:356. 

47. Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425. 

[a] Purchase of land.—A statute 
authorizing cities to purchase the 
necessary grounds for public build- 
ings and pay therefor out of the 
general funds is not repealed by a 


a tax for a sinking fund for the pur- 
chase of necessary grounds for pub- 
lic buildings, and requiring the sub- 
mission of the contract therefor to 
a vote of the people, which applies 
only where a city has not in its gen- 
eral funds enough to pay for the 
grounds, and must issue bonds or 
warrants therefor to be paid at a 
future date, and a city having in its 
general funds enough to pay for land 
for a city building may purchase the 
same and pay therefor out of the 
general funds without submitting the 
contract of purchase to the voters. 
Brooks y. Brooklyn, 146 Iowa 136, 
124 NW 868, 26 LRANS 425, 

48. See infra § 2249. 

49. Con P. Curran Printing Co. v. 
St. Louis, 213 Mo. 22, 111 SW 812. 

50. Peo. v. Prendergast, 99 Misc. 
8, 163. NYS 583 [aff 177 App. Div. 
928 mem, 163 NYS 1128 (rev on other 
grounds 220 N. Y. 725 mem, 116 NE 
1068 mem) ]. 

51. De Kam vy. Streator, :316\ Ill; 
123, 146 NE 550; Bullitt v. Philadel- 
phia, 19 Pa. Dist. 1091. - 
52. Gibson v. Ottawa, 42 U. C. Q. 
172 


B. i 

53. Gulf Pav..Co. v, Atlanta, 149 
Ga. 114, 99 SE 374 (where means for 
payment of work under a proposed 
contract has not been provided by 
the city, it cannot forfeit and retain 
for its own use the amount deposited 
by the accepted bidder, and he may 
recover the same in an action for 
money had and received). ; 

54. Evasion of statute requiring 
public bidding see infra § 2185. 

55. May v. Gloucester, 174 Mass. 
583, 55 NE 465. 

[a] Limiting expenditures on one 
piece of work.—If a council commit- 
tee on the fire department of a city, 
authorized to spend from an appro- 
priation in their charge not to exceed 
one hundred dollars on any one piece 
of work, voted to hire horses at 
three dollars per day, and allowed 
them to be used continuously for 
more than thirty-three days, the 
owner could recover one hundred dol- 
lars, but no more, since the limit of 
authority could not be avoided by 
splitting up the time. May v. 


Gromienser, 174 Mass. 583, 55 NE 


56. Philadelphia Assessors Vv. 
Philadelphia, 3° Brewst. (Pa.) 333. 

[a] Imyplied repeal.— Where an 
act prohibits the officers of a city 
from making any contract to bind 
the city, without a previous appro- 
priation being made therefor, and a 
later act requires such officers to 
furnish certain books, papers, etce., 
although no appropriation has been 
made therefor, the later act is a re- 
peal pro tanto of the former act. 
Philadelphia Assessors v. Philadel- 
phia, 3 Brewst. (Pa.) 333. 

57. See supra § 2213. 


58. Nelson v. Murfreesboro, 179 


| Fed. 905; Humphreys v. Bayonne, 55 


N. J. L. 241, 26 A 81, 

59. Nelson v, Murfreesboro, 
Fed. 905. 

60. Nelson v. Murfreesboro, supra 
(holding that a statutory exception 
covering contracts for street lighting 
does not operate to take contracts for 
furnishing lights to the inhabitants 
of the city out of the operation of the 
general rule invalidating such con- 
tracts). 

61. Slocum v. North Platte, 192 
Fed. 252; 112 CCA 510. 

[a] Purchase of waterworks.—A 
statute authorizing a city to provide 
for a supply of water by the pur- 
chase or construction of a system of 
waterworks is not controlled by an- 
other statute requiring appropria- 
tions to be made before the making 
of eertain contracts or purchases, 
the latter statute expressly except- 
ing such contracts as provided for in 


179 


the earlier statute. Slocum. vy. 
North Platte, 192 Fed. 252, 112 CCA. 
510. 

62. Denver v. Hubbard, 17 Colo. A: 


346, 68 P 9938 (light); Clarke v. Fall 
River, 219 Mass. 580, 586, 107 NE 
419 (garbage disposal); Tulsa v. Ok- 
lahoma Natural Gas Co., 109 Okl. 43, 
234 P 588 (gas). 

“Where the law authorizes the 
making of a contract for the _ per- 
formance of constantly recurring 
duties to run for more than one year, 
such a charter provision’ does not 
mean that the entire sum to be paid 
at regular intervals during several 


We 744 6.0 


year for which appropriation is made.® 

[§ 2215] 5. Formal Requisites®**—a. In General. 
If no formal mode of making a municipal contract 
is prescribed by charter, statute, or ordinance, then 
the contract may be made in the method common 
On the other hand, statutory 


to all corporations.® 


years must be appropriated at the 
start.” Clarke v. Fall River, supra. 

[a] “Water and light are abso- 
lute necessities in towns and cities, 
as essential almost as air, and the 
construction and operation of plants 
for these necessities, it is univer- 
sally known, require the expenditure 
of very large sums of money. AS a 
business proposition, susceptible of 
being understood by those of ordi- 
nary intelligence only, it is also uni- 
versally known and recognized that 
a town or city is unable to secure the 
erection of the necessary plant un- 
less it is able to contract in advance 
with such person or company to use 
light to be furnished for some period 
of time. In this case as in that, 
if the theory of appellee be correct, 
it would have been impossible for 
the city to have entered into the 
eontract at all, because it was power- 
less to have made the required ap- 
propriation. Under its charter, its 
appropriations must be made annu- 
ally, and then only for expenses to 
be incurred during the current year. 
It could not make appropriations for 
such expenses to be incurred during 
succeeding years. . . The result 
would therefore be, if the contention 
of appellee is maintained, that the 
grant of power to the city for this 
necessary and _ beneficial purpose 
would be practically nullified. It 
would in effect be saying to the mu- 
nicipal authorities, You may contract 
for the lighting of the streets, but 
you may not do that which is abso- 
lutely necessary to secure such a 
contract.” Denver v. Hubbard, 17 
Colo. A. 346, 358, 362, 68 P 993. 

63. Cain v. Wyoming, 104 Ill. A. 
538; Carlyle Water, Light, etc., Co. 
v. Carlyle, 31 Ill. A, 325, 

64. Part performance of oral con- 
tract see Specific Performance [36 
Cyc 642 et seq]. 

65. U. S.—Goldsboro v. Moffett, 
49 Fed. 213 [rev on other grounds 
52 Fed. 560, 3 CCA 202]. 

Ala.—Selma v. Mullen, 46 Ala. 411. 

Towa.—Duncombe vy. Ft. Dodge, 388 
Towa 281; Indianola v. Jones, 29 
Towa 282. 

Ky.—Louisville v. Louisville Univ., 
15 B. Mon. 642. 


La.—Booth vy. Shreveport, 29 La. 
Ann. 581 
N. J.—Ryan a Paterson, 66 N. J. 


L. 533, 49 A 58 

N. y Kremrath v. Albany, 
N. Y. 575, 28 NE 400; 
New York, 54 Barb. 169. 

Pa.—Dunlap v. Erie Water Comrs., 
151 Pa. 477, 25 A: 60. 

[a] Contract not in writing —A 
contract which the water commis- 
sioners of a city have authority to 
make, and which they do make as a 
board and not as individuals, is bind- 
ing on the city, in the absence of a 
statute defining the mode of making 
such contracts, although it is not 
made at their office in the presence of 
their secretary, and has not been re- 
duced to writing and entered in the 
minutes kept by him of their pro- 
ceedings. Dunlap v. Hrie Water 
Comrs., 151 Pa. 477, 25 A 60. 

{[b] Memorandum attached to or- 
dinance.— Where a city passed an or- 
dinance authorizing a certain firm to 
construct waterworks upon terms 
fully set out, and this was accepted 
by the firm and a memorandum of 
the acceptance was attached to a 
copy of the ordinance and signed in 
behalf of the city by the mayor and 
elerk thereof under its corporate 
seal, and by the firm and each mem- 
ber thereof under their individual 
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seals, it was held that this consti- 
tuted a binding contract. Goldsboro 
v. Moffett, 49 Fed. 213 {rev on other 
grounds 52 Fed. 560, 3 CCA 202]. 

Formal requisities of: 
pone generally see Contracts §§ 

122-143 
Corporate contract see Corporations 

§§ 2347, 23848, 2537-2552. 

66. U. S.—Ft. Scott v. W. G. Eads 
Brokerage Co., 117 Fed. 51, 54 CCA 
437; Goldsboro v. Moffett, 49 Fed. 
213 [rev on other grounds 52 Fed. 
560, 3 CCA 202]. 


Ala.—Mobile v. Mobile Electric 
Co., 203 Ala. 574, 84 S 816; Mont- 
gomery County v. Barber, 45 Ala. 


237. 

Cal.—Los Angeles Gas Co. v. To- 
berman, 61 Cal. 199; McCoy v. Briant, 
53 Cal. 247; Zottman v. San Francis- 
co, 20, Cal; 96, 81 AmD."963. Ellis 
Landing, etc., Co. v. Richmond, 70 
Cal, A. 720, 234 P 336; Gamewell Fire 
Alarm Tel. Co. v. Los Angeles, 45 
Cal. A. 149, 187 P 163; Harbor Cen- 
ter Land Co. v. Richmond, 38 Cal. A. 
315, 176 P 50; Fountain v. Sacra- 
mento, 1 Cal. A. 461, 82 P 6387. 

Colo.—Sullivan v. Leadville, 11 
Colo;.. 483,,-28° P 736; Durango” y¥: 
Pennington, 8 Colo. 257, 7 P 14. 


Mea ame Sri v. Marietta, 64 Ga. 
6. 
Ill.—Peo. v. McDermott, 214 Ill. 


562, 73 NE 770; Peo. v. Borman, 214 
Ill. 416, 73 NE 770; Peo. v. Peyton, 
214 Ill. 376, 73 NE 768. 

ee ae Haute v. Lake, 43 Ind. 
480. 

Iowa.—Iowa Electric Co. v. Win- 
throp, 198 Iowa 196, 198 NW 14. 

Kan.—State v. Marian County, 21 
Kan. 419. , 

Ky.—Worthington v. Covington, 82 
Ky. 265. 

La.—White v. New Orleans, 15 La, 
Ann, 667, 

Me.—Van Buren Light, etc., Co. v. 
Van Buren, 118 Me, 458, 109 A 3. 

Md.—Baltimore v. Reynolds, © 20 
Md. 1, 883 AmD 535. 

Mass.—Littlefield v. Boston, etce., 
R. Co., 146 Mass. 268, 15 NE 648; 
Butler v. Charlestown, 7 Gray 12. 

Mich.—Niles Water-Works Vv. 
Niles, 59 Mich. 311, 26 NW _. 525; 
Thornton v. Sturgis, 38 Mich. 639; 
Detroit v. Robinson, 38 Mich. 108: 
Detroit v. Michigan Pav. Co., 36 
Mich, 335. 

Minn.—State v. Jones, 98 Minn. 6, 
106 NW 968; Starkey v. Minneapolis, 
19 Minn. 208. 

Mo.—Rumsey Mfg. Co. v. Schell 
City; 21 Mo. A. 175. 

Nebr.—Fulton vy. Lincoln, 9 Nebr. 
358, 2 NW 724. 

N. 


443, 67 the 1059; ‘Jersey "City Supply 
Co. v. Jersey City, TLONIed.) Tan 63a, 
60 A 381,.2 AnnCas 507; Platt -v. 
Englewood, 68 N. J. L. 231, 52 A 239; 
Moreland v. Passaic, 63 N. J. L. 208, 
42 A 1058; Van Reipen. v.’ Jersey 
City,°58) IN. Fn 8 0 88) Ate Tae} 
Keeney v. Jersey City, 47 N. J. L 
449, 1 A 511; Terhune vy. Passaic, 41 
Oe ode dak 90; Jersey City Water 
Comrs. v. Brown, BA Nee. 5.048 
Carron v. Martin, 26 N. J. L. 594, 69 
AmD 584. 

N. M.—Hagerman v. Hagerman, 19 
Noe My 2218) 141 BP. 6138," DRAI9S15¢& 
904, 

N. Y.—Dickinson y. Poughkeepsie, 
75 N. Y. 65; Francis v. Troy, 74 N. 
Y. 338; McDonald v. New York, 68 
N. Y. 23, 23 AmR 144; Peterson v. 
New York, 17 N. Y. 449; Swift v. 
Williamsburg, 24 Barb. 427; Mc- 
Spedon v. New York, 20 N. Y. Super. 
601, 20 HowPr 395; Bergen Beach 


[§§ 2214-2215 


or charter requirements in this respect must be 
complied with,®* unless the requirement is solely for 
the benefit of one who is estopped from claiming 
any benefit thereunder,®’ or unless the statute is 
directory merely,®* or, if mandatory, has been sub- 
stantially, if not literally, complied with,®® the law 


Land Corp. v. New York, 113 Misc. 
491,-185 NYS, 177; Bigler.. v. New 
York, 5 AbbNCas 51. 

N. C.—Robinson v. Goldsboro, 135 
N. C. 382, 47. SE 462; Wadsworth v. 
Concord, “ss INE IC: Xo eT, efor 
948. ‘ 

Oh.—Emmert v. Elyria, 74 Oh. St. 
185, 78 NE 269; Wellston v. Morgan, 
65 Oh. St. 219, 62 NE 127; New York, 
etc., Co. v. Herrmann, 6 Oh, Cir. Ct. 
N..S. 481, 27 Oh. Cir, Ct. 694. 

Okl.—U. S. Rubber Co. v. Tulsa, 
103 Okl. 163, 229 P 771. 

Or.—White v. Seaside, 107 Or. 330, 
213 P 892; State v. Funk, 105 Or. 134, 
199) P 592, 209 3 P? Pa. 35 ALR 625; 
Clatskanie’ State Bank v. Rainer, 73 
Or, 243, 143. P 909. 

Pa.—Harris v. Philadelphia, 283 
Pa. 496, 129 A 460; Union Pav. Co. v. 
Philadelphia, 263 Pa. 577, 107 A 370; 
Dolan v.:Schoen, 261 Pa. 11, 104 A 
149; Carpenter v. Yeadon Borough, 
208 Pa. 396, 57 A 837; Press Pub. Co. 
v. Pittsburgh, 207 Pa. 623, 57 A 75; 
Smart v. Philadelphia, 205 Pa. 329, 54 
A 1025; McManus vy. Philadelphia, 
201° Pa. 619}: 51% Acu320; | Henphurn ay | 
Philadelphia, 149 Pa. 335, 24 A 279; 
Ross_v. Philadelphia, 115 Pa. 222, 8 
A 398; O’Rourke v. Philadelphia, 13 
Pa. Dist. 379; Com. v. Morrow, 23 
PittsbLegJNS 287. 

Tenn.—Watterson v, Nashville, 106 
Tenn. 410, 61 SW 782. 

Tex.—Bryan v. Page, 51 Tex. 532, 
32 AmR 637; Ferguson vy. Halsell, 47 
Tex. 421. 

Utah.—McDonald v. Price, 45 Utah 
464, 146 P 550. 

Wash.—Paul v. Seattle, 40 Wash. 
294, 82 P 601; Arnott v. Spokane, 6 
Wash. 442, 33 P 1063. 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 608, 106 


AmSR 931; Lee v. Racine, 64 Wis. 
231, 26 NW 33. 
Ont. —King Tp. v. Beamish, 36 


ons L. 325, 40 OntWN 50, 30 DomLR 

[a] By | selectmen.—Where the 
statute requires a lighting contract 
to be made by the selectmen of the 
town, they alone can make it, and a 
contract negotiated and executed by 
a committee of outsiders appointed 
by the selectmen for that purpose, 
in violation of statute, is void. Van 
Buren Light, ete., C4; v. Van Buren, 
118 Me. 458, 109 A3 


aoe Nanton v. Villeneuve, 10 Man. 
68. Larkin vy. Allegheny, 162 Fed. 


611, 89 CCA 369; Saleno v. Neosho, 
127 Mo. 627, 30 SW 190, 48 AmSR 
653, 27 LRA 769; Lloyd v. Toledo, 20 
Oh. Cir. Ct. N. 8. 47; Reese v. Lacka- 
wanna Electric Light, Heat, etc., Co., 
115 Pa.. Dist,” 4e7: 

[a] Directory provisions: q1) 
That the city solicitor shall prepare 
and indorse his approval of the form 
upon all city contracts and that they 
shall be signed by the head of the 
proper department. Larkin vy. Alle- 
gheny, 162 Fed. 611, 89 CCA 369, 
(2) That the contract shall be exe- 


cuted in duplicate. Saleno v. Neo- 
sho, 127 Mo. 627, 30 SW 190, 48 
AmSR 6538, °27 LRA 769. (3) That 


the contract shall be recorded. Lloyd 
v. Toledo, 20 Oh. Cir. Ct. N. S. 47. 

69. Mobile v.. Mobile Electrie Co., 
203 Ala. 574, 84 S 816; Earl v. Bowen, 
146 Cal. 754, 81 P 133; Goodyear Rub- 
ber Co. v. Eureka, 135 Calij613> 67. Pe 
1043; Taylor v. Palmer, 31 Cal. 240; 
Parr v. Greenbush, 72 IN AS eae Se 
Peo. v. Zimmerman, 58 Misc. 264, 109 
NYS 396. 

{a] Corporate name.—Where the 
corporate name of a village is “the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2215-2216] 


placing the burden of seeing that all mandatory 
provisions of the law are substantially complied 
with upon the party dealing with the city.7° 

[§ 2216] b. Necessity and Sufficiency of Writ- 


ing.1 A writing is not required 


nicipal contract enforceable in the absence of. a 
charter or statutory provision to the contrary,’? or 
in the case of contracts exempted from the opera- 
tion of a statute requiring a writing.”® 
ing-is necessary where the charter or statute ex- 
pressly requires it,“* or where by the terms of an 
agreement between the parties a formal written con- 
tract was to follow,’ or where such a requirement 
is provided for in the vote accepting the bid,’® or 
where the city ordinance would be meaningless if 
a future contract in writing were not required,’’ or 


president and trustees of the village 

of Greenbush,” a contract reciting 

that it was made by the president 
and trustees of the “corporation” of 

G warrants a finding that the con- 

tract was made by the board offi- 

cially. Parr vy. Greenbush, 72 N. Y. 

463. : 

[b] Order in ocbservance of for- 
malities.—Under a provision that the 
city shall not be bound by any con- 
tract “unless the same is made in 
writing by order of the council, the 
draft thereof approved by the coun- 
cil, and the same ordered to be, and 
be, Signed by the mayor, or some 
other person authorized thereto in 
behalf of the city,’ etce., it was held 
that the fact that the city clerk was 
ordered to sign a contract for public 
printing by the city before the con- 
tract was prepared, and in fact 
signed the draft before it was ap- 
proved by the council, did not in- 
validate the same, the approval by 
the council, with the clerk’s signature 
attached, being equivalent to the 
council’s approval of the contract be- 
fore the clerk signed. Earl  v. 
Bowen, 146 Cal. 754, 81 P1338. 

[ce] Journal of proceedings.—Un- 
der a charter requirement that a 
journal of the proceedings of the city 
council be kept by the city clerk, and 
that the ayes and noes be entered 
therein in the final action on the 
making of contracts, a record show- 
ing the members present at the meet- 
ing of the council, and reciting, “All 
present voting in favor thereof and 
no one against the same,’ is suffi- 
ecient. Goodyear Rubber Co. v. Eu- 

135 Cal, 613, 615, 67 P 1043. 

Cal.—McCoy -'v. Briant, 53 

Cal. 247; Zottman v. San Francisco, 

20 Cal. 96, 81 AmD 96. 
Colo.—Durango Vv. 

Colo. 257, 7 P 14. 

Ky .—Murphy v. Louisville, 9 Bush 
189. 

Mich.—Steckert v. East Saginaw, 
22 Mich. 104. 

Minn.—Starkey v. Minneapolis, 19 
Minn. 203. 

N. Y¥.—Smith v. Newburgh, 77 N. 
Xe 130 Brady v. New York, 20 N. Y. 
312. 

Ont.—Cross v. Ottawa, 23 U. C. Q. 
B, 288. 

71. Cross references: 

Part performance of oral contracts 
see Specific Performance [386 Cyc 
642 et seq]. 

Statute of frauds see Frauds, Stat- 
ute of 27 C. J. p 113. 

72. U. S.—Fanning v. Gregoire, 16 
How. 524, 14 L. ed. 1043. 

Ala.—Selma v. Mullen, 46 Ala. 411; 


Pennington, 8 


Montgomery County v. Barber, 45 
Ala. 237. 

Ark.—Halbut v. Forrest City, 34 
Ark, 246, 

Ill—New Athens v. Thomas, 82 


Tll. 259; Maher v: Chicago, 38 Ill. 266; 
West Chicago Park Comrs. v. Car- 
mody, 139 Ill. A. 6385. 

Ind.—Logansport v. Dykeman, 116 
Ind. 15, 17 NE 587; Ross v. Madison, 
1 Ind. 281, 48 AmD 361; Reed v. Or- 
leans, 1 Ind. A. 25, 27 NE 109. 
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to make a mu- 


But a writ- 


contract for the 


Iowa.—Duntz v. Ames Cemetery 
Assoc., 192 Iowa 1341, 186 NW 443; 
Duncombe vy. Ft. Dodge, 38 Iowa 281; 
Baker v. Johnson County, 33 Iowa 
151; Indianola v. Jones, 29 Iowa 282. 

Ky.—Frankfort Bridge Co. Vv. 
Frankfort, 18 B. Mon. 41. 

Mich.—Detroit v. Jackson, 1 
Doug], 106. 

Nev.—Fitton v. Hamilton City, 6 
Nev. 196. 

N. Y.—Parr v. Greenbush, 72 N. Y. 
463; Peterson v. New York, 17 N. Y. 
449; Horgan v. New York, 114 App. 
Div. 555, 100 NYS 68; Lynch vy. 
oak "York, 2 App. Div. 313, 37 NYS 
; N. C.—Wade v. Newbern, 77 N. C. 

60. 

Pa.—Kolb v. Tamaqua Borough, 
218 Pa. 126, 67 A 44; Com. v. Wit- 
man, 217 Pa. 411, 66 A 986; Dunlap 
y. Erie Water Comrs., 151 Pa. 477, 25 
A 60; Price v. Walton, 20 Pa. Dist. 
353. 

Tex.—Brownsville v. Tumlinson, 
(Civ. A.) 179 SW 1107, 1109. 

Vt.—Hardwick School Dist. v. Wol- 
cott, 78 Vt. 23, 61 A 471. 


73. Reid v. Mobile, 213 Ala. 321, 
104 S 787. 
[a] “Ordinary needs.’—A  con- 


tract by a city to purchase printed 
and bound volumes of its ordinances 
is a purchase for “ordinary needs” 
of a municipality, within the statute, 
and hence is not required to be in 


writing, signed and executed in the 
manner prescribed by such statute. 
Reid v, Mobile, 218 Ala. 321, 104 § 
787. 

74. Cal.—Harl v. Bowen, 146 Cal. 
(D4; (81 eP i138" Dimes .Pubw Cog tv. 
Weatherby, 139 Cal. 618, 73 P 465; 
Gamewell Fire Alarm Tel. Co. v. Los 
Angeles, 45 Cal. A. 149, 187 P 
163. 


Ind.—Logansport v. Blakemore, 17 
Ind, 318; Mann v. Rochester, 29 Ind, 
A. 12, 68 NE 874. 

Ky.—Creekmore v. Central Constr. 
Colegio BAe se6 iG LOS AS) 1914 
Breckenridge County Fiscal Ct. v. 
Hardinsburg, 118 SW 298. 

Mass.—Wheaton Bldg., etc., Co. v. 
Boston, 204 Mass. 218, 90 NE 598. 

Minn.—Starkey v. Minneapolis, 19 
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Minn, 208. 

Mo.—Mullins v. Kansas City, 
Mo. 444, 188 SW 1938; Aurora Water 
Co, v. Aurora, 129 Mo. 540, 31 SW 
946; Iowa Bonding, ete., Co. v. Mar- 
celine, (A.) 255 SW 577; Likes vy. 
Rolla, 184 Mo. A. 296, 167 SW 645 
Montague Compressed Air Co. v. 
Fulton, 166 Mo. A. 11, 148 SW 422; 
California v. Bunceton Tel. Co., 112 
ates A. 722, 87 SW 604. 

J:—Jersey City Water Comrs. v. 
anaes 382 N. J. L. 504 

N. Y.—Dady Vv. New York, 65 Misc, 
382, 121 NYS 860 [aff 149 ‘App. Div. 
958 mem, 133 NYS 1117 mem]. 

Oh.—State v. Columbus’ Bd. of 
Public Serv., 81 Oh. St. 218, 90 NE 
389; Verrill v. Newark, 10 OhNPNS 
803; State v. Columbus Bd. of Public 
Serv., 5 OHNPNS 446. 

Okl.—McKinney  y. 45 
Okl, 28, 144 P 1071. 


Wagoner, 


(44) CO. bay 17 


‘where the contemplation of a written contract is 
to be inferred from the fact that a bond was given 
to secure its performance and it would be difficult 
to determine from the specifications, advertisement, 
bid, and BECO Ge what the contract embraced and 
what the surety’s undertaking really was.78 But a 
requirement that all municipal contracts shall be in 
writing is not to be inferred from a statute merely 
prescribing the form of signature and countersig- 
nature, such statute referring only to such con- 
tracts as are in writing.’? 
the contract be in writing is applicable in suits of 
equity as well as in actions at law,®° and to all 
contracts within the terms of the statute,® and 
to contracts for additional work, even though the 


The requirement that 


original work is in writing.®? 


Pa.—Union Pav. Co. v. Philadel- 
plata, 5263: (Pan Nb 5107. Ame nO 
O’Rourke vy. Philadelphia, 211 Pais 
60 A 499 [aff 13 Pa. Dist. 3791: 
Smart v. Philadelphia, 205 Pa. 329, 
54 A 1025; McManus v. Philadelphia, 
201 Pa. 619, 51 A 320; Hepburn v. 
Philadelphia, 149 Pa. 335, 24 A 279; 
Rieger v. Pittsburg, 54 Pa. Super. 
425; Cunningham v. Dunlap, 21 Pa. 
Dist, 459; O’Rourke v. Philadelphia, 
13 Pa. Dist. 379. 

Wash.—Arnott v. Spokane, 6 Wash. 
442, 33 P 1063. 

[a] Certification required.—Under 
a statute requiring that the necessity 
for additional work to complete an 
original contract must be certified to 
by the head of the appropriate de- 
partment, a mere oral order is not 
equivalent to the formal and de- 
liberate certification required by the 
statute. Dady v. New York, 65 Misc. 
882, 121 NYS 860 [aff 149 App. Div. 
958 mem, 133 NYS 1117 mem]. 

75. Smart v. Philadelphia, 205 Pa. 
329, 54 A 1025. 

[a] Accepted bid.—Where a mu- 
nicipal contractor submits a bid to 
the city of Philadelphia, and the bia 
is accepted, but the city subsequently 
refuses to enter into a written con- 
tract in the matter, the contractor 
can maintain no suit against the city 
for a breach of contract. Smart v. 
Philadelphia, 205 Pa. 329; 54 A 
1025. 

76. Edge Moor Bridge Works v. 
Bristol County, 170 Mass. 528, 49 NE 
State v. Howell, 26 Del. 387, 84 

[a] Deposit to guarantee execu- 
tion of contract.—A provision in an 
ordinance requiring that the bidder 
shall furnish a certified check for two 
hundred dolJars to guarantee the exe- 
eution of the contract contemplates 
a contract in writing, execution of 
the contract in such case meaning 
the signing, and not the perform- 
ance, of the contract. State v. Howell, 
26 Del, 387, 84 A 871. 

78. State v. Howell, supra. 

[a] Garbage removal.—The  ne- 
cessity of a contract and in writing 
is to be inferred from the fact that 
a bond was given to secure its per- 
formance and the specifications pro- 
vided for a water-tight cart but of 
no particular name, while the board 
approved the “Holzberg” cart specifi- 


cally. State v. Howell, 26 Del. 387, 
84 A 871. 

79. Fitton v. Hamilton City, 6 
Nev. 196. 

80. McGovern y. Boston, 229 Mass. 
894, 118 NE 667. 

81. Rieger vy. Pittsburg, 54 Pa. 
Super. 425. 

[a] All contracts to be in writ- 


ing.—The contracts referred to in 
Act March 1, 11901. Gey Eixp 36) art 
15, providing that all city contracts 
shall be in writing, are not confined 
only to such as are the subject of 
competitive bidding. Rieger Vv. 
Pittsburg, 54 Pa. Super. 425. 

82. McManus vy. Philadelphia, 201 
Pa. 632, 51 A 322. 


118° [44 C.J. 


In cases of emergency,®* where prompt action is ° 


required to conserve the public safety or health, a 
parol contract may be made even where a written 
contract would ordinarily be required,** especially 
where the emergency arose out of the cancellation 
of a written contract which provided that, in case 
of cancellation, the city was authorized to proceed 
with the unperformed work in the manner set forth 
in the specifications.*® 

Sufficiency of writing.®* A statutory requirement 
that municipal contracts shall be in writing is suf- 
ficiently met where the contract is entered in writ- 
ing on the minutes of the council or other governing 
body and accepted.in writing by the contractor*’ or 
his predecessor,’*® unless by the terms of the ordi- 
nance or resolution of the council a later formal 
contract in writing is contemplated.6® But the ac- 
ceptance by the council of an oral proposal is not 
sufficient where not followed by the written ac- 
ceptance of the ‘proposing party.°° Where the 
writing includes part of the terms only, the re- 
maining part resting in parol, there is no contract 
in. writing within the meaning of the statute.®? But 
a contract in writing including part of the terms 


and making provision for inclusion of the other 


terms as soon as ascertained is sufficient.% 

[§ 2217] c. Name and Signature. If the statute 
expressly requires municipal contracts to be made 
in the name of the city by its authorized officers, a 
contract not conforming thereto cannot be enforced 
against the city.°* But otherwise, a contract is not 
necessarily unenforceable because not made in the 
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r§§ 2216-2218 
proper name of the corporation;®* and contracts 
within the scope of municipal powers and objects, 
duly authorized by .the corporation, and made by 
the officer or agent thereunto appointed in good 
faith and for the municipality, and so understood 
by the other party, are given effect as municipal 
contracts, although made in the name of the 
officer. But the recital in the title of the contract 
that the’ city is beneficially interested will not of 
itself give the city a right to enforce in its own 
name a contract to: which it is not a party..* In 
the absence of statute, it is not necessary that 
the mayor should sign contracts authorized by the 
city council,®’? and a signature will be binding on 
the city if made in the form preseribed by the 
city council®® or by the rules of the board author- 
ized by the city council to make the contract.®° 
Where the statute directs that contracts authorized 
by the common council shall: be executed by the 
mayor, it becomes his duty to sign contracts which 
are authorized and in proper form when presented 
to him for signature and he cannot withhold his 
signature without legal justification.t <A statutory 
requirement that leases shall be executed on behalf 
of the city by the clerk of the common council ap- 
plies only to leases from the city and not to leases 
to the city.? 

[§ 2218] d. Seal. While some authorities have 
held broadly that executory municipal contracts, if 
not under seal, are void,® the general rule is that a 
seal on a municipal contract is not required for 
its enforcement* unless the contract is made pur- 


83. Emergency: tween different city officials with] under a lease not signed by it and in 
Generally see supra § 232 in 43 C. J.| reference to and finally. approving | which it. was not properly named. 
Contract: > the compensation to be paid for such| Fitton v. Hamilton City, 6 Nev. 

Generally see supra § 2156. work followed by oral instructions | 196. 

In which city official has an inter-| to the contractor to go on with the [b] Misnomer in bond.—Misno- 


est see supra § 2172. 


work is not a contract 


in writing | mer of the obligee in a bond does not 


Without authorization in emer-| within the statutory requirements. |affect its validity, there being no 
gency see supra § 2182. Union Pav. Co. v. Philadelphia, 263] question of the identity of the 
Dispensing with public bidding see| Pa, 577, 107 A 870. obligee. » Greenwood v. Estevan 
infra § 2187. 92. King Tp. v. Beamish, 36 Ont. | School Dist., 3 Sask. L. 433 [app dism 
84. Meily v. Columbus, 6 Oh. Cir.| L. 825, 10 OntWN 50, 30 DomLR 58.]3 Sask. L. 478]. 
Gt. NE S52 398,227. “On Cir cCtir 8223 [a] Agreement for lease.— An 95. Chicago v. Peck, 196 Ill. 260, 
Maguire v. Philadelphia, 66 Pa. Su-|agreement in writing for a lease, a|63 NE 711. 
per. 300. survey to be made and a lease to be 96. Providence vy. Miller, 11 R. I. 
[a] Garbage removal.—Hmergency | made as soon as the description was | 272, 23 AmR 453. 


arising out of the cancellation of a 
contract for garbage removal will 
justify recovery on an oral contract. 
Maguire vy. Philadelphia, 66 Pa, Su- 
per. 300. 

[b] Necessaries for quarantined 
family.——Recovery may be had on an 
oral contract for necessaries fur- 
nished a family under quarantine, 
notwithstanding a charter provision 
that all municipal contracts shall 
be in writing and signed and ap- 
proved by certain officers. Meily v. 
Columbus, 6 Oh, Cir. Ct. N. S. 398, 27 
Oh. Cir. Ct. 822, 

85. Maguire v. 66 
Pa. Super. 300. 

86. Within statute of frauds see 
Frauds, Statute of §§ 304-386. 

87. Aurora Water Co. v. Aurora, 
129 Mo. 540, 31 SW 946; Argus Coun- 
ty v. Albany, 7 Lans. 264 [aff 55 N. 
Y. 495, 14 AmR 296]. See Gainesville 
v. Jaudon, 145 Ga. 299, 89 SE 210, 213 
(parol evidence was not admissible 
to impeach the minutes by showing 
that the contract was otherwise than 
as therein expressed). 


Philadelphia, 


88. Bergen Beach Land Corp. v. 
rae York, 113 Misc. 491, 185 NYS 
Wie 

&9. See cases supra notes 87, 88. 

90. Shelby v. Stearns Lighting, 


etce., Co., 209 Mich. 354, 176 NW 572. 
91. Union Pav. Co. vy. Philadelphia, 
263 Pa.577,°107 A 370. 
[a] Contract of employment.— 
Where a writing is required by stat- 
ute, the written correspondence be- 


supplied, is binding. King  Tpiirv: 
Beamish, 36 Ont. L. 325, 10 OntWN 
50, 30 DomLR 116. 

93. Mobile v. Mobile Electric Co., 
203 Ala. 574, 577, 84 S 816. 

“Not all of the statutory require- 
ments would be met, as the resolu- 
tion was not signed in the name of 
the city, but merely by the commis- 
sioners purporting to act for the 
city; in other words, the city is not 
a party to the contract, and it is not 
a question of a defective or irregular 
execution of same, but a case of non 
est factum.” Mobile v. Mobile Elec- 
tric:.Co., (suprai 

94. U. S—Clement v. Lathrop, 18 
Fed. 885, 

Ky.—Harrodsburg v. Harrodsburg 
Water Co., 64 SW 658, 23 KyL 956. 

Nev.— Fitton v. Hamilton City, 6 
Nev. 196. 

N. J.—Upper Alloways Creek Tp. 
v. String, LOON, 8.4L328. 
echt eee v. Craft, 1) Pittsb: 

Eng.—Doe. v. Miller, 1 B. & Ald. 
699, 106 Reprint 257; Anonymous, 
Cary 31, 21 Reprint 17; Atty.-Gen. v. 
Rye, 7 Taunt. 546, 2 ECL 486, 129 
Reprint 218. 

Ont.—Hawkins v. Municipal Coun- 
cil, 2 U. C. C. P. 72; Provisional Corp. 
v, Cromar, 22 U. C. Q. B. 321; Brock 
Dist. v. Bowen, 7 U. C. Q. B. 471. 

Sask. — Greenwood v. Estevan 
School Dist., 3 Sask. L, 433 [app dism 
3 Sask. L. 478]. 

[a] City held liable for occupancy 


97. Wilson v. Ingersoll, 38 Ont. L. 
260, 11 OntWN 247. 

Approval by mayor of: 
Contract by administrative board 

see supra § 2159. 

Ordinance see supra § 826 et seq in 

43°C; J. 

98. Wilson v. Ingersoll, 38 Ont. L. 
260, 11 OntWN 247. 

{a] City clerk.—The council may 
authorize the city clerk to sign a 
contract for public printing under 
a statute providing that the city 
shall not be bound by any contract, 
“unless the same is made in writing 
by order of the council, the draft 
thereof approved by the council, and 
the same ordered to be, and be, 
signed by the mayor, or some other 
person authorized thereto in behalf 
of the city.” Harl v. Bowen, 146 Cal. 
7645 8luR 133, 


age Burke v. Cleveland, 6 OhNPNS 
5. 
{a] Contract by board of public 


service may be signed by its presi- 


dent and clerk as provided in its 
rules. Burke vy. Cleveland, 6 OhN 
PNS 225. 


1. Williams v. Stockton, 195 Cal. 
743, 235 P 986. ‘ 

2.. Peo. v. Green, 64'N. Y. 499 [rev 
6 Hun 11]. 


3. Brown v. Lindsay, 35 U. Cc. Q. 
Brrs09. . 

4 U. S.—Draper y. Springport, 
104 U. S. 501, 262 ed. 812% 


Ala.—Alabama Univ. v. Moody, 62 
Ala, 389. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


§§ 2218-2219] 


suant to a statute® or ordinance® requiring a seal, 
or unless the subject matter of the contract is such 


as to make a sealed contract necessary under the — 


law.’ If a contract is sealed, it must appear that 
the officer affixing the seal had authority to affix 
it in order that the contract may have the binding 
force of a specialty as against the city.® 

[§ 2219] e. Countersignature and Certificate. 
Countersignature of a municipal contract by a par- 
ticular officer is essential to its enforcement where 
the statute requiring it is mandatory,® or where 
payment out of the municipal treasury is forbidden 
without such countersignature;+®° but when the 
statute is merely directory, the omission to comply 
with it,1+ or a neglect to countersign until after 
the work contracted for has been performed,’ is 
not necessarily fatal. The necessity for the coun- 
tersignature is, however, purely statutory, the stat- 
-ute applying to contracts within,'® but not to con- 
tracts without, its terms.‘* Where the countersig- 
nature is required by a mandatory provision in a 
statute or charter, it cannot be dispensed with by 
ordinance.1> <A statutory requirement that certain 
contracts must have the approval of the mayor 


Ark.—Halbut v. Forrest City, 34 
Ark. 246. 10. 
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priation of the 


{178 Wis. 335, 190 NW 195. 
Superior v. Norton, 


(446.53) 119 


affixed in writing is sufficiently met by a contract 
executed and bearing the signature of the mayor.1® 

Certificate? Where a statute requires certifica- 
tion of a municipal contract by a designated official, 
it becomes his duty to certify the contract upon 
proof of the existence of the facts which the cer- 
tificate is designed by statute to cover,!® as where 
the statute requires the comptroller to certify con- 
tracts for the payment of which sufficient appro- 
priations have been made,’® such certificate being 
to the sufficiency of the funds to carry out the 
contract as of the time when the certificate is 
made.?° Nor has he diseretion to consider other 
grounds of attack or to base a refusal of certifica- 
tion thereon,” such grounds justifying a refusal to 
countersign but not a refusal to certify.22, Where 
a statute provides that the contract shall include 
a certificate that such appropriation or provision 
has been made, a failure to attach the certificate 
will invalidate the contract.2? Statutes requiring 
a certification of available funds are construed not 
to apply to contracts for municipal utilities for a 
term of years,’* nor to cases involving the appro- 
proceeds of bonds issued by the 


928,. 168 NYS 1128 (rev on other 


63 Fed.| grounds 220 N. Y. 725 mem, 116 NE 


Cal.—Gordon vy. San Diego, 101] 357, 12 CCA 469; Lee v. Racine, 64]1068 mem)]. 
Cal. 522, 36 P 18, 40 AmSR 73. ‘Wis. 231, 25 NW 33. 21. Com. v. Larkin, 216 Pa. 128, 
Ind.—Over v. Greenfield, 107 Ind. 11. Larkin v. Allegheny, 162 Fed.|64 A 908. 
231, 5 NE 872; Sheffield School Tp. v.}| 611, 89 CCA 369; Goodyear Rubber [a] Certification by comptrolier.— 
Andress, 56 Ind. 157; Ross v. Madi-|Co. v. Eureka, 135 Cal. 613, 67 P|A contract entered into by a city, 
son, 1 Ind. 281, 48 AmD 361. 1043; Griffin v. Tacoma, 49 Wash. 524,| which is regular on its face and 


Iewa.—Ring v. Johnson County, 6 
Iowa 265. : 

Ky.—Frankfort Bridge 
Frankfort, 18 B. Mon. 41. 

Mass.—Matthews v. Westborough, 
134 Mass. 555; Rumford Fourth 
Scheol Dist. v. Wood, 13 Mass. 193. 

Miss.—Methodist Episcopal Church 
South v. Vicksburg, 50 Miss. 601. 

N. J.—Elmendorf v. Jersey City 
Finance Bd., 41 N. J. L. 135; Paret v. 
Bayonne, 39 N. J. L. 559 [aff 40 N. J. 
L...333]. 

N. Y.—Peo. Pe ager oe Be Rs 114; 
New York v. ent, i - Super. 
109, 5.NYS 567 [aff 128 N. Y. 600 
mem, 28 NE 252 mem]. 

N. C.—Wade v. Newbern, 77 N. C. 


Co. Vv. 


460. ‘ 
Pa.—Smith v. Philadelphia, 138 
Phila. 177. 


Tex.—Brennan v. Weatherford, 53 
Tex. 330, 37 AmR 758. 
Eng.—Atty.-Gen. v. Gaskill, 22 Ch. 
D. 537; Thetford’s Case, 3 Salk. 108, 
Reprint 718. 
ccieee ta ee teh v. Belleville, 30 U. C. 
. B, 373. 
ine Paisley v. Chilliwack, 5 B. C. 
132; United Trust Co. v. Chilliwack, 
5 B. GC. 128; Leslie v. Malahide Tp., 
15 Ont. L. 4, 10 OntWR 199; Silsby v. 
Dunnville, 8 Ont. A. 524. 


6. Allen v. Brockton, 204 Mass. 
276, 90 NE 546. 2 ; 
7. Jennett v. Sinclair, 10 N. S. 


392 (contract for purchase of land). 

8. Peterson v. New York, 194 N. 
W438 87 INET TZ. 

[a] Aqueduct commissioners, 
given a plenary power over the form 
of contracts when approved by the 
corporation counsel, have power to 
affix a seal, and where that form is 
approved by the corporation counsel, 
the contract binds the city as a 
specialty and a remedy thereon is not 
barred by the lapse of six years. 
Peterson v. New York, 194 N. Y. 4387, 
87 NE 772. f : 

9. U.S.—Johnston v. Philadelphia, 
113 Fed. 40; Superior v. Norton, 63 
Fed. 357, 12 CCA 469. 

Okl.—McKinney v. Wagoner, 45 
Okl. 28, 144 P 1071. 

Or.—White v. Seaside, 107 Or. 330, 
213 P1892. ; 

Pa.—Press Pub. Co. v. Pittsburgh, 
207 Pa. 623, 57 A 75. : 

Wis.—White Constr. Co. v. Beloit, 


955P. F107. 

12. State v. Ramsey County Dist. 
Ct.,.32° Minn, 181, 19 NW 732. 

13. Brode v. Philadelphia, 230 Pa. 
434, 79 A 659. 

[a]. Contracts by city council.— 
Where the statute requiring the 
countersignature applies merely to 
contracts made between various ex- 
ecutive officers of the municipality 
and other parties, contracts made by 
the city council in execution of a 
power granted to it by the state are 
held: to be within its terms. Brode 
v. Philadelphia, 230 Pa. 434, 79 A 
659. 

14. Tulsa v. Oklahoma Natural 
Gas Co., 109 Okl. 43, 234 P 588; Mil- 
waukee Electric R., etc., Co. v. Mil- 
waukee, 173 Wis. 329, 181 NW 298. 


15. White v. Seaside, 107 Or. 330, 
213 (P3892, 

16. Clarke v. Fall River, 219 
Mass. 580, 107 NE 419. 

17. Omission to certify as a de- 
fense see infra § 2249. 


18. Peo. v. Prendergast, 99 Misc. 
RialG6S UN VS OSS Laity lnG een. AU ILY. 
928, 163 NYS 1128 (rev on other 
grounds 220 N. Y. 725 mem, 116 NE 
1068 mem)]; Findlay v. Pendleton, 
62 Oh. St. 80, 56 NE 649; Com. v. 
Larkin, 216 Pa, 128, 64 A 908. 

[a] “If the contract be on its face 
regular, and the requirements of the 
statutes in connection therewith have 
been fully met, the controller is 


without choice in the matter; it be-| 


comes at once his duty in such cases 
to number the contract according 
to its date, charge it against the 
proper item of appropriation, and 
certify it accordingly. No opinion 
or so-called discretion of the con- 
troller can justify him in withhold- 
ing his certificate from such a con- 
tract. . Where statutory pre- 
requisites have not been observed, 
the contract would be without va- 
lidity, not a legal contract; and the 
withholding of the certificate in such 
case would not be a matter of dis- 
eretion with the controller, but a 
positive duty.” Com. v. Larkin, 216 
Pa. 128, 129, 130, 64 A 908. 

19. Findlay v. Pendleton, 62 Oh. 
St. 80, 56 NE 649; Com. v. Brown, 13 
Pa. Dist. 53. ’ 

20. Peo. v. Prendergast, 99 Misc. 
8, 168 NYS 583 [aff 177 App. Div. 


meets all the statutory requirements, 
must be certified by the comptroller, 
and he has no discretion in such case 
to refuse certification on the ground 
of an alleged discrepancy between 
the specifications and the proposals 
or on the ground that the specifica- 
tions were ambiguous and obscure. 
anu ve/ Larkin; ‘216° Pa.’ 128). "64> A 

22. Com. v. Brown, 13 Pa. Dist. 
53, 54, 

“A sufficient appropriation having 
been made, it is the controller’s duty 
to certify to that fact, and such 
duty is ministerial. . . . If the con- 
tract be invalid now, the controller’s 
certificate _will not make it valid. 
The certificate as to the appropria- 
tion, however, must be made before 
the question as to the validity of the 
contract can properly be determined. 
... The relator has the clear legal 
right to have the fact of the appro- 
priation certified upon its contract. 
Then, if the controller doubt the le- 
gality of the contract, he can refuse 
to countersign the warrant, and the 
question can be determined either 
by a writ of mandamus against him 
or by an action at law upon the con- 
tract.” Com. v. Brown, supra. 

23. Continental Constr. Co. v. Al- 
toona, 92 Fed. 822, 35 CCA 27; Pol- 
lok v. San Diego, 118 Cal. 5938, 50 P 
769; Findlay v. Pendleton, 62 Oh. St. 
80, 56 NE 649; Holmes v. Avondale, 
L1yOn.. Cire Ct.* £3005 4Ohie CiravDec: 
188; Rieger v. Pittsburg, 54 Pa. Super. 
425. 

24. Defiance v. Defiance, 23 Oh. 
CITE E49. OF 39: 

“Tt is averred in the petition and 
claimed in argument, that the alleged 
contract here is void for the reason 
that no certificate was made by the 
city clerk, under the provisions of 
Sec. 2702, Rev. Stat. It was held 
by this court in the case of Lima 
Gas Works v. Lima, 4 Oh. Cir: Ct. 
22, 2 Oh. Cir. Dec. 396 and also in the 
Tiffin Water Works case, decided by 
this court in December, 1900, and not 
reported, and in other cases, that 
Sec. 2702, Rev. Stat., does not apply 
to contracts of the kind here in ques- 
tion. Any other construction of that 
section, or any other holding here, 
would be fraught with such absurd 
consequences as, it must be believed, 
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city to meet the expenditures authorized by the 
bond issue ordinance,”® nor to cases where the city 
authorities refused to execute the contract.”° 

[§ 2220] 6. Invalid, Ultra Vires, or Illegal Con- 
General rules as to the 
invalidity or illegality of contracts,?* and more par- 
ticularly contracts of private corporations,*® in so 
far as applicable, may be invoked in determining 
the validity or legality of municipal contracts,®° as 
more particularly appears in the discussion of con- 
tracts made outside the scope of the city’s powers** 
or in violation of law,®? contracts made without au- 
thority of law to act in the premises by a city coun- 
cil’ or other particular board or officer,** contracts 


tracts?7—a. In General. 


the legislature, even in the haste and 
whirl of its closing hours, never 
could have intended.” Defiance v. 
Defiance, supra. 

25. Akron v. Dobson, 81 Oh. St. 
66, 90 NE 123. 

26. Beckwith v. New York, 121 
App. Div. 462, 106 NYS 175. 

27. Iegality of contracts gen- 
erally see Contracts §§ 339-480. 

s3. See Contracts 13 C. J. p 214. 

Illegality generally see Contracts 
§$§ 339-480. 

29. See 2506-— 
2828. 

Ultra vires, unlawful, or irregular 
contracts generally see Corporations 
§§ 2525-2535. 

30. U. S—Ottawa v. Carey, 108 U. 
S. 110, 2 SCt 361, 27 L. ed. 669; Iowa 
Tel, Co. v. Keokuk, 226 Fed. 82; State 
Trust Co. v. Duluth, 104 Fed. 632. 

Ala.—Eufaula v. McNab, 67 Ala. 
588, 42 AmR 118. 


Corporations §§ 


Ariz.—Tempe v. Corbell, 17 Ariz. 
1, 147 P 745, LRA1915E 581. 
Ark.—Davis v. Lawson, 168 Ark. 


1143, 272 SW 646. 

Cal.—Earl v. Bowen, 146 Cal, 754, 
81 P 133; Contra Costa Constr. Co. v. 
Daly City, 48 Cal. A. 622, 192 P 178. 

Colo.—Denver v. Hubbard, 17 Colo. 
A. 346, 68 P 993. 

Conn.—Driscoll v. New Haven, 75 
Conn. 92, 52 A 618. 

Dak.—McGuire v. Rapid City, 6 
Dak. 346, 48 NW 706, 5 LRA 752. 

Del.—State v. Howell, 26 Del. 387, 
84 A 871; Keogh v. Wilmington, 4 
Del. Ch. 491. : 

D. C.—Ballard Pavement Co. v. 
Mandel, 9 D. C. 351 [app dism 100 U. 
Sai. 25eLs ed.4b9l;, 164.05 4S. 655 
mem, 14 SCt 1189 mem, 25 L. ed. 802 
mem]. 

Fla.—Anderson v. Fuller, 51 Fla. 
380, 41 S 684, 120 AmSR 170, 6 
LRANS 10126. 

Ga.— Valdosta v. Harris, 156 Ga. 
490, 119 SE 625; Pyrene Mfg. Co. v. 
Atlanta, 27 Ga. A. 568, 110 SE 408. 

Ida.—Tate v. Johnson, 32 Ida. 251, 
181 P 523. q 

Ill.—Stearns v. Zion, 160 Ill. A, 414. 

Ind.—Ft. Wayne v. Lehr, 88 Ind. 
62, 

Iowa.—Brooks v. Brooklyn, 146 
Iowa 136, 124 NW 868, 26 LRANS 
425. 

Kan.—Wichita Water Co. v. Wich- 
ita, 98 Kan, 256, 158 P 49. 

Ky.—JameiSon v. Paducah, 195 Ky. 
71, 241 SW 327; Princeton v. Prince- 
ton Electric Light, etc., Co., 166 Ky. 
730, 179 SW 1074; Caldwell v. Shel- 
byville, 8 Ky. Op. 842. 

La.—Seibrecht v. New Orleans, 12 
La. Ann. 496. 

Me.—Van Buren Light, ete., Co. v. 
Van Buren, 118 Me. 458. 109 A 3. 

Md.—Westminster Water Co. v. 
Westminster, 98 Md. 551, 56 A 990, 
103 AmSR 424, 64 LRA 630. 

Mass.—Butler v. Charlestown, 7 
Gray 12. 

Mich.—Wheeler v. Sault Ste. Ma- 
rie, 164 Mich. 38388, 129 NE 685, 35 
LRANS 547. 

Minn.—WNerlien _ v. Brooten, 94 
Minn. 361, 102 NW 867. 

Miss.—Noxubee County Hardware 


MUNICIPAL CORPORATIONS 


bidding.*7 


Co. v. Macon, 90 Miss. 636, 43 S 304. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069; 
Brown Coal Co. v. New Madrid, (A.) 
208 SW 109. 

Mont.—Pue v. Lewis, etc., County, 
75 Mont. 207, 243 P 573. 

Nebr.—Plattsmouth v. Murphy, 74 
Nebr. 749, 105 NW 293. 

Nev.—Tucker vy. Virginia City, 4 
Nev. 20. 

N. H.—Pollard Auto Co. v. Nashua, 
80° N. H. 233;:116 A‘136; ‘Concord v. 
Boscawen, 17 N. H. 465. 

N. J.—McLean v. Newark, 94 N. J. 
L. 401, 110 A 692; Schwartze v. Cam- 
den, 77 N. J. Eq. 135, 75 A 647. 

N. M.—Fancher v. Grant County, 
28 N. M. 179, 210 P 237. 


N. Y.—Simson v. Parker, 190 N. 
Y. 19,. 82 NE’ 732; .Davies: v. New 
York, 93.Na.%. 1400) 4. NVCivProe 


290 [rev 48 N. Y. Super. 194]; Argus 
Co. v. Albany, 55 N. Y. 495, 14 AmR 
296 [aff 7 Lans. 264]; Jacobs v. Hl- 
mira, 147 App. Div. 433, 132 NYS 54; 
Miller v. New York, 3 Hun 835, 5 
Thomps. & C. 219; Wakefield v. 
Brophy, 67 Misc. 298, 122 NYS 632; 
Vermeule v. Corning, 166 NYS 546 
[rev on other grounds 186 App. Diy. 


206, 174 NYS 220 (aff 230 N. Y. 585 
mem, 130 NE 903 mem)]. 
N. C.—Debnam v. Chitty, 131 N. 


CHG 7.207 Soe 
N. D.—Roberts v. Fargo, 10 N. D. 
230, 86 NW 726. 

Oh.—Wellston v. Morgan, 59 Oh. 
St. 147, 52 NE 127; Lake Shore, etce., 
Ra. Cow, Elyriajy4s Ob tCirsCtseNe Ss: 
364, 02 Oho iin Ct: -449° 9 

Okl.—McEwen Mfg. Co. v. Coving- 
ton; 112) OK 740527239219 oS. 
Rubber Co. v. Tulsa, 103 Okl. 168, 
229° P 771; McKinney v. Wagoner, 
45 Okl. 28, 144 P 1071. 

Or.—Rosa v. Bandon, 71 Or. 510, 
142 § 339. 

Pa.—Born v. Pittsburgh, 266 Pa. 
128, 109 A 614. 

Philippine.-—Acuna v. _ Iloilo, 2 
Philippine 217. 

Porto Rico.—San Juan Light, etce., 
Co. v. San Juan, 1 Porto Rico Fed. 168. 


R. I.—McAleer v, Angell, 19 R. I. 
688, 36 A 588. 

S. C.—Park v. Laurens, 68 §. C. 
212, 46 SE 1012; Duncan vy. Charles- 
ton, 60 S. C.. 532, 39 SI 265; Wil- 
loughby v. Florence, 51 S. C. 462, 29 
SE 242. 

Ss. D.—In re McCain, 9 S. D, 57, 
68 NW 1638. ; 

Tenn.—Keenan vy. ‘Trenton, 130 


Aen 71, 168 SW 1058, AnnCas1916B 
oO . 

Tex.—Foster v. Waco, 113 Tex. 352, 
255 SW 1104; Indiana Road-Mach. 
Co. v. Sulphur Springs, (Civ. A.) 63 
SW 908. 

Utah.—Warm Springs Co. vy. Salt 
Lake City, 50 Utah 58, 165 P 788, 
LRAI1917F 713. 

Vt.—Pitkin v. Montpelier, 85 Vt. 
467, 82 A 671, AnnCas1914D 500. 

Va.—Virginia-Western Power Co. 
v. Com., 125 Va. 469, 99. SH. 723. 

W. Va.—Mineral County Ct. v. 
Piedmont, 72 W. Va. 296, 78 SE 63. 

Wis.—State v. Duluth, ete., Bridge 
Co., 171 Wis. 283, 177 NW 332. 
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“ 


_ made by officers having a personal interest in the 
contracts,*> and contracts that fail to comply with 
-the law by reason of omissions or other defects 
in essentials*® or in respect of letting on public 


[§ 2221] b. Contracts against Public Policy. As 
in the case of other contracts?* municipal contracts 
involving, in their execution or enforcement a vio- 
lation of public policy are void,®® as, for example, 
contracts based upon specifications which them- 
selves are void as being against public policy.4° A 
contract providing for an exemption from taxes is 
held to be against public policy,*t but a contract 
stipulating for a return of taxes after they have 


Eng.—Leith v. Leith Harbour, 
etc., Comrs., [1899] A. C. 508. 

Can.—Sydney v. Chappell, 43 Can. 
S. C. 478; North Vancouver y. Tracy, 
34 Can. S. C. 132. 

Alta.—Norstrant v. Drumheller, 15 
Alta. L. 558, 51 DomLR 373, [1920] 
1 WestWkly 818. 
age C.—Coughlan vy. Victoria, 3 B. C. 

Man.—Manning v. Winnipeg, 21 
Man, 2038. 

N, S.—Jennette v. Sinclair, 10. N: 
S. 392. 

Ont.—Gibson v. Ottawa, 42 U. C. 
QO, Bali2. 

Que.—Tremblay vy. 
Que. Super, 411, 

Sask.—Swift Current v. Leslie, 13 
Sask. L. 176, 52 DomLR 532, [1920] 
1 WestWkly 467. 

31. See supra §§ 2125-2129. 


Montreal, 28 


32. See infra 2221. See also 
supra §§ 2128, 2129, 2134, 2148, 2213. 

33. See supra §§ 2146-2151. 

34 See supra §§ 2152-2166. 

35. See supra §§ 2169-2180. 

36. See supra § 2181 et seq. 

37. See supra §§ 2184-2211, 

38. See Contracts §§ 360-439. 

39. Ala.—Eufaula v. McNab, 67 
Ala. 588, 42 AmR 118. 


Tll.—Schoellkopf vy. Chicago, 216 Ill. 
A. 52 [aff 294 Ill. 110, 128 NB 337]. 

Ky.—Walker v. Richmond, 203 Ky. 
481, 262 SW 628. 

Oh.—Columbus y. Columbus Bd. 
of Public Serv., 5 OhNPNS 462. 

Pa.—Born v. Pittsburgh, 266 Pa. 
128, 109 A 614; Bloomsburg Land 
Impr. Co. v. Bloomsburg Borough, 
215 Pa. 452, 64 A 602; McFarlane vy. 
La Porte Borough School Directors, 
33° Pa. Co. B19. 

Wash.—H. S. Turner Inv. Co, v. 
Seattle, 70 Wash. 201, 126 P 426, 41 
LRANS 781. 

Wis.—Superior v. Douglas County 
Tel. Co., 141 Wis. 363, 122 NW.1023. 

[a] Leasing amusement park.—A 
contract for the leasing by the city 
of an amusement park in order to 
sublet it for revenue purposes is void, 
Bloomsburg Land Impr. Co. vy. 
eee Borough, 215 Pa, 452, 64 

{[b] ‘Telephone service.—A contract 
for a public telephone service is not 
against public policy. Superior v. 
Douglas County Tel. Co., 141 Wis. 
363, 122 NW 1023. 

40. Schoellkopf v. Chicago, 216 Ill. 
A. 52 [aff 294 Ill. 110, 128 NE 337]; 
Columbus v. Columbus Bd. of Public 
Serv., 5 OhNPNS 462. ; 

[a] Patented articles.— A  con- 
tract based on specifications prescrib- 
ing a patented product is void as 
stifling competition among bidders, 
Schoellkopf v. Chicago, 216 Ill. A. 52 
[aff 294 Tll. 110, 128 NE 337]. 

41. Walker v. Richmond, 203 Ky. 
481, 262 SW 628; Frankfort v. Capi- 
tal Gas, ete., Co., 96 SW 870, 29 KyL 
11145. HS. Turner,-Inv..Co. ve Ses 
attle, 70 Wash. 201, 126 P 426, 41 
LRANS. 781. ; 

[a] Exemption from assessments. 
—Where an improvement district is 
established under a statute providing 


that damages for land taken for the 


: ; a a a 
For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


[8§ 2219-2221 


§§ 2221-29041 


been levied and paid is not ‘open to this objection | 
where the stipulation is made not as a cover for | 


an exemption of property from taxation but as a 
consideration for a contract which is reasonable 
and fair in all its terms.*? 

_ [§ 2222] c. Fraud.*® As in the case of other con- 
tracts** fraud may render a municipal contract 
voidable subject to be set aside on that ground;*® 
but the payment by the contractor of the expenses: 
of a city commission during an inspection connected 
with the contract work,*® or an agreement between 
competitors to make a bid for a municipal contract 
‘in the name of one but for the benefit of both,‘? or 


an agreement with a firm, one of whose members | 


had great political influence,#® or a contract with 
one who was not the lowest bidder,*® or the failure 
of the city authorities to adopt a more efficacious 
plan for the work contracted for,°° does not of 
itself sufficiently indicate fraud invalidating the 
contract. Nor will the settlement of a city’s claim 
against a third party be set aside on the ground 
of extortion where it appears that the city officials 
had an honest belief in the fairness of the set- 
tlement and that the other party had made several 
payments thereunder without objection.®* 

[§ 2223] d. Partial Invalidity. Following the 
general law of contracts with regard to partial in- 


improvement and assessment ‘of ben-| 164, 20 KyL 1066. 
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void in toto.®7 


(44°C.5,) 121 


validity,®? it is held that if the invalid portion of 
the contract can be severed from the rest without 
lnpairing the valid parts, the latter will be sus- 
tained and the contract enforced pro tanto,°* as, for 
example, invalid provisions with reference to pay- 
ments out of a particular fund contained in a con- 
tract which is otherwise regular and authorized,*4 
or a contract to furnish a public utility service for 
a period of time extending beyond the life of the 
franchise of the company under contract to furnish 
it.25> And so where invalid provisions in a contract 
may be deleted by the exercise of a regulatory 
power granted or reserved to some governmental 
agency under the law, their existence will not in- 
validate the contract.°* But if by such separation 
violence is done to the entire contract, then it is 
Where the part that is void is in- 


significant, it will not be allowed to defeat the 


‘whole contract,°® especially where the position of 


the parties has been changed and they Panne be 
put in statu quo.°? 

[§ 2224] e. Presumption of Validity. The gen- 
eral rule is that every legal presumption will be 
indulged to support the validity of a municipal 
contract ;°° and the defense of ultra vires must be 


made good by plea*! and proof,®? the burden of 


54. Woldenberg v. Sampson, 55 


Wash. 152, 104 P 184 


efits to abutting landowners shall be 48. Philadelphia vy. Durham, 16 Pa. 
made by a jury, a contract by which] Dist. 81. _ 

the damages are fixed at a nominal 49. Philadelphia v. Durham, su- 
sum and the abutting land exempted | pra. 

from assessments in consideration of 50. Coykendall v. Harrison, 150 


grading done at the landowner’s ex- 
pense, and the conveyance of land to 
the city for the improvement violates 
the statute, is against public policy 
and void, and the landowner after 
deeding his land, doing the work 
contracted for, and paying the as- 
sessment, cannot recover damages 
for the city’s failure to perform its 
agreement. H.S. Turner Inv. Co. v. 
Seattle, 70 Wash. 201, 126 P 426, 41 
LRANS 781. 

42. Glucose Sugar Refining Co. v. 
Marshalltown, 153 Fed. . 620, 625; 
Maine Water Co. v: Waterville, 93 
Me. 586, 45 A 830, 49 LRA 294. 

“The contract in suit does not re- 
lieve the company from taxation, a 
scheme so denounced by Justice 
Miller in speaking for the Supreme 
Court in Topeka v. Loan Association, 
20 Wall. 655, 22 L. Ed. 455. The 
company was to be taxed, but a 
credit of like amount was to be made 
on the obligation,’’ Glucose Sugar 
Réfining Co. v. Marshalltown, supra. 

43. Defense in action by con- 
tractor see infra § 2249. 

44. See Contracts §§ 279-309. 

45. Ark.—Lackey v. Fayetteville 
Water Co., 80 Ark, 108, 96 SW 622. 

Cal.—Oakland v. Carpentier, 13 Cal. 
540 

N. Y.—Nelson v. New York, 131 N. 
Y. 4,29 NE 814. 

Pa.—Lewis v. Philadelphia, 235 Pa. 
260, 84 A 33. 

Wis.—State v. Oconto Electric Co., 
165 Wis. 467, i61 NW 789. 

[a] Exclusive wharf privileges.— 
Where a party, by procuring persons 
‘who were his agents or conspirators 
with him to be elected to a board of 
trustees of a city having power to 
regulate all streets, ferries, wharves, 
etc., for the purpose of getting them 
to defraud the city for his benefit of 
certain property and franchises, ob- 
tained the exclusive privilege of lay- 
ing out and establishing and regu- 
lating the wharves of the city for a 
certain time, a court of equity will 
hold him responsible and set aside 
such contract. Oakland v. Carpentier, 
13 Cal. 540. 

46. Byers v. Beene Mfg. Co., 
(Tenn. Ch. A.) 46 SW 547. 

47. Woodward v. Collett, 48 SW 


.NYS 535 [aff 198 N. 


App, Div. 46,,1834 NYS 446 [cert 151 
App. Div. 909, 1385 NYS 1106 (aff 206 
N. Y. 657 mem, 99 NE 1105 mem)] 
(holding on other grounds than bad 
faith that the authorities should be 
restrained from entering into the 
proposed contract). 

51. Brandon Hlectric Light Co. v. 
Brandon, 22 Man. 500, 1 DomLR 793, 
20 WestLR 658, 2 WestWkly 22. 


52. See Contracts §§ 470-472. See 
also Corporations § 2526. 
53. Fla.—State v. Tampa Water 


Works Co., 56 Fla. 858, 47 S 358, 19 
il ANS 183. 

y.—Schaff v. La Grange, 176 Ky. 
rs 95 SW 1097. 

Mich.—Coit v. Grand Rapids, 115 
Mich. 493, 738 NW 811. 

Mo,—Gist v. Rackliffe-Gibson 
Constr, Co., 224 Mo. 369, 123 SW 921. 

Nebr.—Nebraska City v. Nebraska 
City Hydraulic Gas Light, etc., Co., 
9 ast 339, 2 NW 870. 

N. M.—Gallup v. Gallup Electric 
Light, ete., Co. 29 N. M. 610, 225 P 
aye 

Y.—New York v. Sands, 105 N. 
Wi 510, 11 NE 820; Uvalde “Asphalt 
Pav. Co. v. New York, 128 App. Div. 
210, 112 NYS 535 [aft 198 N. Y. 548 
mem, 92 NE 1105 mem]. 

Tex.—Sayles v. Abilene, (Civ, A.) 
290 SW 229. 

Wash.—Woldenberg v. Sampson, 
55 Wash. 152, 104 P 184. 

Sask.—Swift Current vy. Leslie, 13 
Sask. L. 176, 52 DomLR 532, [1920] 
1 WestWkly 467. 

[a] Bond salesman’s commissions. 
—Where. a contract made by the 
comptroller of the city of New York 
for the payment of a commission for 
negotiating city and county bonds 
is void as to the city bonds, but valid 
as to the county bonds, the contract 
is divisible and can be enforced as to 
the county bonds, New. York ov. 
Sands, 105 N. Y. 210, 11 NE 820. 

[b] Sewer construction. — Valid 
provisions for construction of a 
sewer, being separable from void pro- 
visions for construction of a sewage 
disposal plant, the former are en- 
forceable. Uvalde Asphalt Pav. Co. 
vy. New York, 128 App. Div. 210, 112 


Y. 548 mem, 92 
NE 1105 mem]. 


55. Schaff v. La Grange, 176 Ky. 
548, 195 SW 1097. 

[a] Public utility service.—A con- 
tract to furnish a public utility sery- 
ice, otherwise unassailable, for a 
time extending beyond the life of the 
company’s, franchise, is good for the 
life of the franchise, and void beyond 
it. Schaff v. La Grange, 176 Ky. 548, 
195 SW 1097. 

56. State v. Tampa Water Works 
Co., 56 Fla. 858, 871, 47 S 358, 19 
LRANS 183. 

“Where a municipal contract for 
the rendering of public service con- 
tains provisions that would be un- 
enforceable because unreasonable, 
and the law provides for the-regula- 
tion of the service rendered under the 
contract, such right to regulate may 
relieve the apparent unreasonable 
features of the contract.’ State v. 
Tampa Water Works Co., supra. 

57. Ky.—Nicholasville Water Co. 
v. aa antbas oto 36 SW 549, 18 KyL 
592. 

La.—New Orleans v. New Orleans 
Sugar Shed Co., 35 La. Ann. 548. 

N. Y.—Rodgers v. New York, 51 
Misc. 119, 100 NYS 745 [aff 120 App. 
Div. 880 mem, 105 NYS 1141 mem 
(aff 192 N. Y. 545 mem, 84 NE 1120 
mem) ]. 

Tex.—Austin v. McCall, (Civ, A.) 
67 SW 192. 

Wis.—Madison v. American Sani- 
tary Engineering Co., 118 Wis. 480, 95 
NW 1097. 

58. Spier v. Kalamazoo, 138 Mich. 
652, 101 NW 846. 

59. Spier v. Kalamazoo, supra. 

[a] Street improvements.— Where 

Vig tek in consideration of its agree- 
Soh to make certain street improve- 
ments, has obtained a deed of land 
from plaintiff for a street, and has 
drawn therefrom a large amount of 
materials for its streets, and plaintiff 
cannot be placed in statu quo, the 
fact that an insignificant part of the 
contract is void, beeause ultra vires, 
will not defeat the whole contract. 
Spier v. Kalamazoo, 138 Mich. 652, 
101 NW 846. 

60. See infra § 2232. 

61. Brown v. Pomona Bd. of Edu- 
cation, 103 Cal. 531, 37 P 508. 

Pleading generally see infra § 2250. 

62. Brown v. Pomona Bd. of Edu- 
cation, 103 Cal, 531, 37 P 503. 

Proof generally see infra §§ 2251, 
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proof being upon the party raising it.6* Even where 
statutory or charter provisions are mandatory, the 
presumption is that the authorities in making the 


contract complied with them.** 


[§ 2225] f. Estoppel To Deny Validity.°° Mu- 
nicipal corporations, like private corporations’ and 
persons,*’ may be estopped by conduct to deny the 
validity of their contracts;®* and it is generally 
held, even where the action is brought on the con- 
tract, that a party thereto who has received benefits 
from the other party’s performance is estopped 
from avoiding his liability thereunder on the ground 
of the invalidity of the contract for irregularity or 


want of authority.®® 


63. Brown v. Pomona Bd. of Edu- 
cation, 103 Cal. 531, 37 P 503; Reed 
vy. Anoka, 85 Minn. 294, 88 NW 981. 

64 Harrold as cli 74 W. 

82 SE 5 ¢ 
Vee See te applied.—‘‘It is insisted 
that, because the minute does not 
show that the resolution was con- 
curred in by two-thirds of the mem- 
bers of the council then present, it is, 
therefore, void. The contract seems 
to be fair and reasonable on its face 
and is the character of contract that 
the city has power to make, and the 
invariable rule of the courts, in such 
eases, is to indulge every legal pre- 
sumption in favor of their validity. 
28 Cyc. 675. It will not be presumed, 
in the absence of evidence to the con- 
trary, that the necessary two-thirds 
majority vote of the councilmen pres- 
ent was wanting. , Notwithstanding 
the charter provision may be manda- 
tory, the presumption is that the 
council complied with it.” Harrold 

vy. Huntington, 74 W. Va. 538, 541, 82 

SE Aes : 

65. oppel: 

Generally see Estoppel 21 C. J. p 
1052. 

To deny construction of contract 
adopted by parties see infra § 2235. 
Recovery on implied contract see 

Corporations 


infra 2247. 

66. pe §§ 2170-— 
2174, 2525 et seq, 2552. 

67. See Contracts §§ 451-455; Es- 
toppel §§ 99 et seq, 184 et seq, 204 
et seq. 

68. See Estoppel §§ 102, 192-198, 
218-220. 

69. See Estoppel §§ 218, 219, 220. 

70. Ratification of: 

Bonds see infra XIX. ‘ 
Conveyance see supra '§ 2107 in 43 
Cre 


71. “U. S.—Hornblower v. Pierre, 
231 Wed. 496 [aff 241 Fed. 450, 154 


CEA 12827" Sage ww Pargo “Tp.;107 
Fed. 3838, 46 CCA .361; Scott. v. 
Shreveport, 20 Fed. 714; Burrill. v. 
Boston, 4 F. Cas. No. 2,198, 2 Cliff. 
590. 

Ark.—Luxora v. Jonesboro, etc., R. 
Co. .80 Ark. 82759- LOB SW. 605,118 


AmSR 139, 13 LRANS 157; Newport 
v. Batesville, etc. R. Co., 58 Ark, 
270, 24 SW 427. 

Cal.—Wichmann vy. Placerville, 147 
Cal. 162, 81 P 537; Berka v. Wood- 
ward, 125 Cal. 119, 57 P 777, 73 AmSR 
31, 45 LRA 420; Higgins v. San Di- 
ego Water Co., 118 Cal. 524, 45 P 824, 
50 P 670; Zottman v. San Francisco, 
20 Cal. 96, 81 AmD 96; McCracken 
v. San Francisco, 16 Cal, 591; Game- 
well Fire Alarm Tel. Co, vy. Los An- 
geles, 45 Cal. A. 149, 187 P 163, 

Ga.—Horkan v. Moultrie, 136 Ga. 
561, 71 SE 785; Hogansville v. Plant- 
ers’ Bank, 27 Ga. A. 384, 108 SEH 
480. 

Ida.—Tate v. Johnson, 32 Ida. 251, 
181 P5283. 

Tll—De Kam v. Streator, 316 I1l. 
128; 146 NE 650°. [rev 232) VT), A. 
135]; Stephens v. Peo., 89 Ill. 337. 

Ind.—Eddy Valve Co. v. 
Point, 166 Ind. 613, 76° NE 586, 8 
LRANS 684; Indianapolis v. Wann, 
144 Ind. 175, 42 NE 901, 31 LRA 743. 


ES Sa a ee ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Crown 


MUNICIPAL CORPORATIONS 


legislature has 


eral instances.*? 


islature.7? 


Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 117 Iowa 250, 90 NW 
746, 118 lowa 234, 91 NW 1081. 

Kan.—Newman v. Emporia, 32 Kan. 
456, 4 P 815; Leavenworth v. Rankin, 
2 Kan. 357. 

Ky.—Walker vy. Richmond, 203 Ky. 
481, 262 SW 628. : 

Me.—Williams v. Vinalhaven, 123 
Me. 505, 124 A 213; Pierce v. Green- 
field, 96 Me. 350, 52 A 765; Lincoln v. 
Stockton, 75 Me, 141. 

Md.—Packard v. Hayes, 94 Md. 233, 
51 A 32; Baltimore v, Reynolds, 20 
Md. 1, 883 AmD 535. 

Mich.—Reed City v. Reed City Ve- 
neer, etc., Works, 165 Mich. 599, 131 
NW 385; Davis v. Jackson, 61 Mich. 
530, 28 NW 526. 

Minn.—Minneapolis, ete., Electric 
Tract. Co, v. Minneapolis, 124 Minn. 
351, 145 NW 609, 50 LRANS 143. 

Mo.—Baker Mfg. Co. v. Richmond, 
(A.) 198 SW 1128; Likes v. Rolla, 184 
Mo. A. 296, 167 SW 645; Unionville 
v. Martin, 95 Mo. A. 28, 68 SW 605; 
a Springfield, 83 Mo. A. 


Nebr.—Gutta-Percha, etc., Mfg. Co. 
v. Ogalalla, 40 Nebr. 775, 59 NW 513, 
42 AmSR 696. 

N. M.—Fancher v. Grant County, 
28 N. M. 179, 210 P 237. 

N. Y.—WNiland vy. Bowron, 193 N. Y. 
180, 85 NE 1012; Nelson vy. New York, 
131 N. Y. 4, 29 NE 814; Smith v. 
Newburgh, 77 N. Y. 130; McDonald 
v. New York, 68 N. Y. 23, 23 AmR 
144; Brady v. New York, 20 N. Y. 
312, 18 HowPr 343 [aff 15 N,. Y. Su- 
per. 173, 7 AbbPr 234, 16 HowPr 
432]; Peo. v. Flagg, 17 N. Y. 584, 16 
HowPr_ 36; Peterson v. New York, 
17 N. Y. 449; Niland v. Bowron, 113 
App. Div. 661, 99 NYS 914 [aff 193 
No VY. 180,85" NE\-101295 Boom » vy; 
Utica, 2 Barb. 104; Salmon v. Roch- 
ester, etc., Water Co., 120 Misc. 131, 
197 NYS 769. 

Pa.—Smith v. Philadelphia, 227 Pa. 
423, 76 A 221; Milford v. Milford 
Water Co., 124 Pa. 610, 17 A 185, 8 
LRA 122; In re Tamaqua Auditors, 
28 Pa. Dist. 111; Bullitt v. Philadel- 
phia, 19 Pa. Dist. 1091; McFarlane v. 
La Porte Borough School Directors, 
33 Pa. .Co.119. 

Tex.—Meyers v. Walker, (Civ. A.) 
276 SW 305; Mitchell County vy. City 
Nat. Bank, 15 Tex. Civ. A. 172, 39 SW 
628; Hllis v. Cleburne, (Civ. A.) 35 
SW 495. 

Wash.—Arnott vy, Spokane, 6 Wash. 
442, 33 P 1068. 

Wis.—Balch v. Beach, 119 Wis. 77, 
95 NW 1382; Uneas Nat. Bank v. Su- 
perior, 115 Wis. 340, 91 NW 1004; 
Trester v. Sheboygan, 87 Wis. 496, 58 
NW 747; Dullanty v. Vaughn, 77 Wis. 


38, 45 NW 1128; Clark v. Janesville, 


13 Wis. 415. 

[a] Contract to furnish water.—A 
contract to furnish water free of 
charge for an indefinite time in the 
future, being void, could not be rati- 
fied by continued use of the sewer 
which the city was allowed to lay 
in consideration of the grant of the 
use of the water. Horkan vy. Moul- 
trie, 136 Ga. 561,771, Sh 785, 

[b] Reconstruction of bridge.— 


we - 


see vey a SN eat Ls Pe ae aes ef 


£85 9994 9996 


[§ 2226] g. Ratification’?°—(1) Power To Ratify. 
An illegal or ultra vires municipal contract, being 
void, is not susceptible of validation,’ unless the 


conferred upon the corporation 


power to ratify void contracts as it has done in sey- 


But contracts made by a munici- 


pality without authority may be afterward ratified 
by it when it has aequired authority from the leg- 
A municipality may ratify an intra 
vires contract invalid and voidable because not 
authorized by the municipality, or because made by 
an officer, board, committee, or agent, not duly ap- 
pointed or empowered to act,’* or because defec- 


Where a city’s contract with a com- 
mercial railroad to contribute to the 
reconstruction of a bridge was 
wholly void, it could not be subse- 
quently ratified by acts of the city 
in permitting the public to use the 
bridge as reconstructed for general 
travel, and in requiring a street rail- 
way company to extend its tracks 
over the bridge to connect with those 
of plaintiff. Minneapolis, etc., Elec- 
trie Tract. Co. v. Minneapolis, 124 
een 351, 145 NW 609, 50 LRANS 

72. See cases infra notes 79-82. 

73. Van Arsdale v. Justice, 75 
Misc. 495, 1833 NYS 661; Mills y. Glea- 
son, 11 Wis. 470, 78 AmD 721. 

74 U. S.—Little Rock v. Mer- 
chants Nat. Bank, 98 U. S. 308, 25 L. 
ed. 108; Valentine Clark Co. v. Alle- 
gheny City, 143 Fed. 644; Hill v. In- 
dianapolis, 92 Fed. 467; Findlay v. 
Pertz, 66 Fed. 427, 13 CCA 559, 29 
LRA 188. 


Ariz.mHermance v. Maricopa 
County Public School Dist. No. 2, 20 
Ariz. 314, 180 P 442. ri 

Ark,—Texarkana v.° Friedell, 82 


Ark. 531, 102 SW 374. 
Cal.—Peo. v. Swift, 31 Cal. 26. 
Colo.—Durango vy. 

Colo. 257, 7 P 14. 
-Conn.—Norwalk Gaslight Co. v. 

Norwalk, 63 Conn. 495, 28 A 32. 
Ga.—Jeffersonville v. Cotton States 

Belting, ‘ete.,| Co.,=30 Ga; A; 476,,108 

SE 442. 

Ida.—Moore v. Hupp, 17 Ida. 232, 
105 P 209. 

Tll.—Peo. v. Spring Lake Drain., 
etc., Dist., 253 Ill. 479, 97 NE 1042; 
Bruce v. Dickey, 116 Ill. 527, 6 NE 
ope Shawneetown vy. Baker, 85 IIl. 

Iowa.—Marion *Water Co. v. Ma- 
rion, 121 Iowa 306, 96 NW 883; Du- 
buque Fern College v. Dubuque Dist. 
Tp.,. 18 Iowa 555. 

Kan.—Chicago Lumber, ete., Co. v. 
Sugar Loaf Tp., 64 Kan. 163, 67 P 
630; Mound City v.. Snoddy, 53 Kan. 
126, 35 P 1112; Sullivan v. Brown 
County School Dist. No. 39, 39 Kan. 
347, 18 P 287. 

Ky.—Massey v. Bowling Green, 206 
Ky. 692, 268 SW 348. 

Me.—Pierce v. Greenfield, 96 Me. 
350, 52 A 765; Hanson y. Dexter, 36 
Me. 516. 

Mass.—Nelson v. Georgetown, 190 
Mass. 225, 76 NE 606; Roberts v. 
Cambridge, 164 Mass. 176, 41 NE 230; 
Crawshaw v. Roxbury, 7 Gray 374; 
Emerson v. Newbury, 13 Pick. 377. 

Mich.—Wheat v. Van. Tine, ‘149 
Mich. 314, 112 NW 933; Davis v. 
Jackson, 61 Mich. 530, 28 NW 526. 

Minn.—Tracy Cement Tile Co. v. 
Tracy, 143 Minn. 415, 176 NW 189; 
Swenson v. Bird Island, 93 Minn. 
336, 101 NW 495; State v. Hennepin 
County Dist. Ct., 33 Minn. 235, 22 
NW 625. 

Miss.—Jackson Wlectric R., etc., 
Co. v. Adams, 79 Miss. 408, 30 S 694. 

Mo.—Unionville v. Martin, 95 Mo. 
A. 28, 68 SW 605. 

Nebr.—Plattsmouth vy. Murphy, 74 
Nebr. 749, 105 NW 2938. : 

N. H.—Lucier v. Manchester, 80 N, 


4 


Pennington, 8 


ae eal 
§§ 2226-2228] 


tively executed.”5 


Contracts affected by interest of officer. 
held in some jurisdictions that a board or council 
free from interest may ratify a contract held to be 
voidable because.of the adverse interest of a former 
councilman or other officer or agent acting for the 
In other jurisdictions where the contract 
is held to be void, it cannot be validated by rati- 
In still other jurisdictions the rule is 
that such a contract cannot be ratified except by 
the. most unqualified acceptance by the duly econ- 
stituted authorities, with full knowledge, and then 
only to the extent of rendering the principal liable, 
as upon implied contract, for the reasonable value 
of the services or property received by it, which 
does not include profits made by the officer.78 

Pewer under statute to ratify void contracts. 
Under some statutes, construed to apply only to 
eases where the city has received a benefit from 
the contract,’® the city may ratify void or illegal 


city. KS 


fication.*7 


MUNICIPAL CORPORATIONS 


[44 C.J.] 128 


court has no power to declare such contracts en- 


fas 


eral. 


contracts expressly referred to therein,®® but the 


H. 361, 117 A 286;' Hett v. Ports- 
mouth, 73 N. H. 334, 61 A 596. 

’ N. J.—Mercer County v. Tobish, 97 
ede ia 499 O41 AS 392 rank? tv. 
Jersey City Bd. of Education, 90 N. 
J. L. 273, 100 A 211, LRA1917D 206; 
Bourgeois v. Atlantic County, 82 N. J. 
Er 82 68 i CA: Boe Cory v. Somerset 


County, 44 N. J. . 445; Green v. 
Cape May, 41 N. J. L. 45. 
N. Y.—Moore v. Albany, 98 N. Y. 


396 (aie 20 NYWklyDig 282]; Pe- 
terson v. New York, 17 N. Y. 449; 
Vermeule v. Corning, 186 App. Div. 
206, 174 NYS 220 faff 230 N. Y. 585 
mem, 130 NE 903 mem]; Squire v. 
Cartwright, 67 Hun 218, 22 NYS 
899; Leverich v. New York, 66 Barb. 
623; Lines v. Otego, 91 NYS 785. 

N. C.—Wilmington vy. Bryan, 141 
N. a 666, 54 SE 543. 

p.—Iverson v. Williams School 
Dist. 42 N. D. 622, 172 NW 818. 

Oh.—Cleyeland v. Coughlin, 16 Oh 
NPNS 468; State v. Wall, 2 OhNPNS 
EOL ks 

Okl1.—Tulsa v. Malloy, 104 Okl. 281, 
231 P 256. 

Pa.—Silsby Mfg. Co. y. Allentown, 
153° Pa. 319, 26 A 646; Philadelphia 
v. Hays; 93 Pa. 72; In re Hamilton 
Ave., 48 Pa. Super. 156; Tarentum 
Borough v. Moorhead, 26. Pa. Super. 
273; Sandy Lake Borough v. Sandy 
Lake, ete, Gas Co., 16 Pa. Super. 
234; Collins v. Carbondale Tract. Co., 
5 Pa. Dist. 18; McFarlane v. La Porte 
Borough School Directors, 33 Pa. Co. 
119; Millvale Borough No. 2,°14 Pa. 
Co. 82; Shroder v. Lancaster, 6 Lanc 
Bar 201. 

Philippine—Acuna v. Iloilo, 2 
Philippine 217. 

R. I.—Pope Mfg. Co. v. Granger, 21 
R. I. 298, 43 A 590. 

Tenn, — Nashville v. Hagan, 9 Baxt. 
495. 

Tex.—Gallup v. Liberty County, 57 
Tex. Civ. A. 175, 122 Sw 291; Dallas 
v. Martyn, 29 Tex. Civ. A, 201, 68 SW 
710. 

Wash.—Ettor v. Tacoma, 77 Wash. 
QE. tet? 27820. 

W. Va.—Union Water Meter Co. vy. 
ae’. Martinsville, 83 W. Va. 480, 98 
SE 516. 

Wis.—Murphy_ v. Paul, 212 NW 
402; Uncas Nat. Bank vy. Superior, 115 
Wis. 340, 91 NW 1004; Koch v. Mil- 
waukee, 89 Wis. 220, 62 NW 918. 

Ont.—Mackay Vv. ‘Toronto, 39 Ont. 
L. age 11 OntWN 440 [app dism 43 
Ont. 17, 14 OntWN 155, 48 DomLR 

263. seer pp dism 48 DomLR T5t, 
T9194 3 WestWkly 253) ]. 

Que.—Pontiac County v. Pontiac 
Pacific Junction R. Co., 11 Montr. 
Leg. N. 370. 

fal Contract by committee minor- 
jty.—A committee of a town does not 
‘bind the town by a contract unless a 
majority concurs, but a contract 


made by minority may be ratified by 
the majority; and, when so ratified, 
it has the same force to bind the 
town as it would have had if the 
majority had originally concurred in 
makine it. Hanson v. Dexter, 36 Me. 

75. Hermance v. Maricopa County 
Public School Dist. No. 2, 20 Ariz. 
314, 180 P 442; Colorado Springs v. 
Colorado City, 42 Colo. 75, 94 P 316; 
State v. Pawnee County, 12 Kan. 426; 
Aspinwall-Delafield Co. v. Aspinwall, 
229 Pa. 1, 77 A 1098; Sandy Lake 
Borough v. Sandy Lake, etc., Gas. Co., 
16. Pa. Super. 234. 

76. Et. Wayne v. Lake Shore, etc., 
R. Coil,’ 132. Ind: 558, 32 NE 215, 32 
AmSR 277, 18: LRA 367; Cady v. 
Watertown, 18 Wis. 322. 

Personal interest of officers see 
supra §§ 2169-2180. 

77. Ferle v. Lansing, 189 Mich. 
501, 155 -NW .591, ERAIITITC 1096; 
Riebe v. Walton, 5 Pa. Dist. 555, 18 
Ps) Cor 289. 

78. Minneapolis v. Canterbury, 122 
Minn, 301, 142 NW 812, 48 LRANS 
842, AnnCas1914D 804. 

Recovery in quantum meruit where 
Official has an interest see infra § 

Blankenburg v. 


2247. 
Philadelphia, 
20 Pa? Dist. 531. 


79. 

80. Vare v. Walton, 21 Pa. Dist. 
238 [aff 236 Pa. 467, 84 A 962]; Com. 
v. City Controller, 21 Pa. Dist. 101 
(both cases under a statute authoriz- 
ing the councils of the city of Phila- 
delphia by a two-thirds vote, with 
the approval of the mayor, to pass an 
ordinance compensating a contractor 
for work done and materials fur- 
nished under alleged illegal, addi- 
tional, or supplemental contracts). 

81. Dady v.' New York, 65 Misc. 
382, 121 NYS 860 [aff 149 App. Div. 
956 mem, 133 NYS 1117 mem]. 

82. Neacy v. Drew, 176 Wis. 348, 
187 NW 218. 

83. Frederick v. Peo., 83 Ill, A. 89. 

fa] Invalid contract partly exe- 
cuted.—A city council may ratify the 
executed part of an invalid contract 
for lighting the streets, and order 
warrants to issue to pay for lights 
furnished, even though it has de- 
clared the contract under which such 


lights were furnished invalid. Fred- 
erick v. Peo., 83 Ill. A. 89. 

84. U. S-New York Audit Co. v. 
Louisville, 185 Fed. 3849, 107 CCA 
467. 

Cw aa bal v. Kirk, 78 Ga. 480, 
3 SE 44 

Pr aarice v. Dickey, 116 Ill. 527, 
6 NE 435. 


Minn.—State v. Hennepin County 
Dist. Ct., 33 Minn. 235, 22 NW 625, 

N. Y,.—-Sharp v. New York, 40 Barb. 
256, 25 HowPr 389. 

Pa.—Tarentum Borough vy. Moor- 


forceable in the absence of action by the city au- 
thorities under the statute.*1 
void contract cannot be implied from a statute con- 
ferring power to ratify unauthorized contracts.®” 

Partial ratification. 
only of an invalid contract and refuse to be bound 
by the remaining part.®? 

[§ 2227] (2) Mode and Sufficiency—(a) In Gen- 
A subsequent ratification of an invalid mu- 
nicipal contract’ may be express or implied.8¢ 
be ‘effective, it must be fully: and clearly proved,®* 
and where there is a conflict of the evidence on 
the issue of ratification, the sufficiency of the proof 
is a question of fact for the jury.®*® . 

[§ 2228] (b) Express Ratification. If ratification 
is express, it must have the essential elements re- 
quired for an original authorization,®? that is, it 
must be ratified by the body or the officer there- 
unto authorized,®® and in the method required by 


Power to ratify a 


The city may ratify a part 


To 


head, 26 Pa. Super. 273. 

85. Easthampton v. Bowman, 136 
Nee Ye 52752 73 2) N BT: 

“Before a municipal corporation 
can be held to have ratified the un- 
authorized act of its officers or as- 
sumed agents ... the facts consti- 
tuting the ratification should be fully 
and clearly proved, so that it can 
fairly be said that there was an in- 
tention to confirm the unauthorized 
act and receive the fruits thereof.” 
Easthampton v. Bowman, supra. 

86. Detroit v. Grummond, 216 Fed. 
27:3;°1382 CCA “419; 

87. See cases infra this section. 

88. Ida.—Moore v. Hupp, 17 Ida. 
232, 105 P 209 

Iowa.—Sioux Citviive 59 
Iowa 95, 12 NW 786. 

Kan.—Wichita Water Co. v. Wich- 
ita, 98 Kan, 256, 158 P 49. 

Ky.—J. I. Case Threshing Mach, 
Co. v. Com., 177 Ky. 454, 197 SW 940. 

Mass.—Bartlett v. Lowell, 201 
Mass. 151, 87 NE 195; Nelson v. 
Georgetown, 190 Mass. 225, 76 NE 
606; May v. Gloucester, 174 Mass. 
583, 55 NE 465. 

Mich.—Spitzer_ v. 82 
Mich, 234, 46 NW 400. 

Minn.—Martin v. Ramsey County 
Common School Dist. No. 3, 163 
Minn, 427, 204 NW 820; State’ vw. 
Hennepin County Dist. Ct., 33 Minn. 
235, 22 NW 625. 

Miss.—Jackson Electric R., etce., 
Co. v. Adams, 79 Miss. 408, 30 S 694, 

N. H.—Hett v. Portsmouth, 73 N. 
Ele Re 61 A 596. 

J.—Mercer County v. Tobish, 97 
N. a L. 439, 117 A 392; New Jersey 
Car Spring, etc., Co. v. Jersey City, 
64 N. J. L. 544, 46 A 649, 

N. Y.—Nelson v. New York, 131 
N. Y. 4, 29 NE 814; Withers v. New 
York, 92 App. Div. 147, 86 NYS 1105 
[app dism 182 N. Y. 517 mem, 74 
NE 1128 mem]; Kent v. North Tarry- 
town, 50 App. Div. 502, 64 NYS 178 


Weare, 


Blanchard, 


[aff 26 Misc. 86, 56 NYS 885]; Miller 
v. New York, 3 Hun 35, 5 Thomps. & 
O7219. : 
Pa.—Rieger v, Pittsburg, 54 Pa. 
Super. 425. 
Philippine-—Acuna v. Iloilo, 2 


Philippine 217. 

Tex.—Fort Worth vy. First Baptist 
Church, (Civ. A.) 268 SW 1016; Tyler 
Vv. Adams, (Civ. A.) 62 SW 119. 

[a] City council. Where the city 
charter provides for the appointment 
of policemen by the mayor with the 
consent of the city council, an ap- 
pointment of detectives by a person 
selected by the mayor to do so, no 
consent either being asked or given, 
is unauthorized, but such appoint- 
ment is ratified by the act of the city 
council in allowing a claim for re- 
imbursement by the person who ap- 
pointed the detectives under the 
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law.8® But where the mode of corporate action pre- 
seribed in the charter of a municipality is not in- 
tended as a restriction upon its methods of entering 
into contracts, the city authorities may ratify a 
precedent contract in a manner different from the 


prescribed mode.®? 


mayor’s direction and paid them out 
of his own funds. Moore v. Hupp, 17 
Ida. 232, 105 P 209. 

[b] Council committee.— Where 
horses were kept on hand in open 
sight at an engine house in a city 
fire department, in accordance with 
the directions of the chairman of the 
council committee on that depart- 
ment and the engineer, it may rea- 
sonably be inferred that the commit- 
tee had notice thereof, and, if more 
was wanting to make a valid contract 
with the city for their use, a subse- 
quent vote of the committee, ratify- 
ing the same, would be sufficient, the 
committee being authorized to con- 
tract for their employment. May v. 
Gloucester, 174 Mass. 583, 55 NE 465. 

[e] Mayor and aldermen.—Under 
Pub. St. (1901) c 46 § 2, c 48 § 14, and 
L. (1899) p 264 c¢ 29 § 8, vesting in 
the board of mayor and aldermen of 
cities the duty of carrying into effect 
a vote of the city councils for the re- 
pair of streets, a formal vote of the 
board of mayor and aldermen adopt- 
ing a contract made by a special com- 
mittee for the improvement of streets 
constitutes a ratification of the con- 
tract, and makes it valid and binding 
upon the city, although the appoint- 
ment of the special committee which 
originally entered into the contract 
was illegal. ‘Hett v. Portsmouth, 73 
N. H. 334, 61 A 596. 

[d] Street commissioner. — The 
street commissioner of a city, unless 
clothed with power to bind the city 
by contract, could not ratify an 
agreement made by the chairman of 
the street committee. Sioux City v. 
Weare, 59 Iowa 95, 12 NW 786. 

fe] Town at annual meeting.— 
Where the trustees of a town library 
exceeded their authority in executing 
contracts and making a payment 
thereon, and the town at an annual 
meeting, with knowledge of the facts, 
accepted and approved the report of 
the trustees, it was held that the 
town ratified the acts of the trustees, 
and the contracts became binding on 


it as if originally authorized. Nelson’ 


giao tiea 190 Mass, 225, 76 NE 
606. : 

{f] Village trustees.—An incorpo- 
rated village is liable for services 
rendered at the request of the presi- 
dent of the board of trustees, which 
the village subsequently accepted, 
and for which it agreed to pay a sum 
named. Kent v. North Tarrytown, 50 
App. Div. 502, 64 NYS 178 [aff 26 
Misc. 86, 56 NYS 885]. 

[gz] Voters of school district.—A 
teacher’s contract invalid because 
entered into by a part of the members 
of the school board without notice to 
another member cannot be ratified by 
the voters of the school district, the 
board being the exclusive body to 
make teachers’ contracts. Martin v. 
Ramsey County Common School Dist. 
No. 3, 163 Minn, 427, 204 NW 320. 

89. U. S.—Bloomfield v. Charter 
Oak Bank, 121 U. S..121, 7 SCt 865, 30 
hh. ed, 923; Valentine. Clark Coi.v. 
Allegheny City, 143 Fed. 644. 


Ark.—Texarkana v. Friedell, 82 
Ark. 531, 102 SW 374. 

Gal.— Peo.’ v. Swift, .31 Cal, 26; 
Pimental v. San Francisco, 21 Cal. 
351; Zottman v. San Francisco, 20 


Cal. 96, 81 AmD 96; McCracken v. San 
Francisco, 16 Cal. 591; Clinton Constr. 
\Co. v. Clay, 34 Cal. A. 625, 168 P 588. 

Colo.—Durango v. Pennington, 8 
Colo. 257, 7 P 14; Denver v. Webber, 
15 Colo. A. 511, 63 P 804. 

Tll.— Frederick v. Peo., 83 Ill. A. 89. 

Kan.—Newman vy. Emporia, 32 Kan. 
454, 4 P 815. 
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[§§ 2228-2229 


Implied Ratification. Unless the 


contract is one which ean only be made in writing 
or in some other particular mode,*! ratification may © 
be implied from acts done or omitted by the mu- 
nicipal authority duly empowered in the prem- 


ises,°? as, for example, by acquiescence by officers 


Mich.—Spitzer v. Blanchard, 82 
Mich, 234, 46 NW 400. 

Minn.—State v. Hennepin, County 
Dist. Ct., 33 Minn. 252, 22 NW 6382. 

Mo.—Mulligan v. Lexington, 126 
Mo. A. 715, 105 SW 1104; Unionville 
v. Martin, 95 Mo. A. 28, 68 SW 605; 
vier ied v. Warrensburg, 30 Mo. 
A, 456. 

Nebr.—Plattsmouth vy. Murphy, 74 
Nebr.:749, 105 NW 293. 

N. H.—Hett v. Portsmouth, 73 N. 
H. 334, 61 A 596. 

N. J.—Keeney v. Jersey City, 47 
N. J. L. 449, 1 A 511; Cory v. Somer- 
set County, 44 N. J. L. 445. 

N. Y.—Nelson v. New York, 131 
N. Y. 4, 29 NE 814; Smith v. New- 
burgh, 77. N. Y. 130; Peterson v. New 
York, 17 N..Y¥. 449; Haughwout v. 
ig York, 2 Abb. Dec. 344, 2 Keyes 
419. 

N. C.—Wilmington v. Bryan, 141 N. 
C. 666, 54 SE 543. 

Oh.—Emmert vy. Elyria, 74 Oh. St. 
185, 78 NE 269. 

Okl.—Tulsa v. Malloy, 104 Okl. 281, 
231 P 256; U. S. Rubber Co. v. Tulsa, 
103° OKI. 163; 229° P71. 


Pa.—Rieger vy, Pittsburg, 54 Pa. 
Super. 425. 
Philippine. — Acuna v. Iloilo, 2 


Philippine 217. ; 

Tex.—Fort Worth v. First Baptist 
Church, (Civ. A.) 268 SW_ 1016; 
Penn v. Lardo, (Civ. A.), 26 SW 636. 

Wash.—Paul v. Seattle, 40 Wash. 
294, 82 P 601; Arnott v. Spokane, 6 
Wash. 442, 33 P 1068. 

Wis.—Cawker v. Central Bitulithic 
Pav. Co., 140 Wis. 25, 121 NW 888; 
Chippewa Bridge Co. v. Durand, 122 
Wis. 85, 99 NW 6038, 106 AmSR 931; 
Caxton County v. Spooner County 
School Dist. No. 5, 120 Wis. 374, 98 
NW 231; Dullanty v. Vaughn, 77 Wis. 
38, 45 NW 1128. 

Ont.—Mackay v. Toronto, 39 Ont. 
L. 34, 11 OntWN 440 [app dism 43 
Ont. L. 17, 14 OntWN 155, 48 DomLR 
263 (app dism 48 DomLR 155, [1919] 
3 WestWkly 253)]. 

[a] Contracts requiring competi- 
tive bidding.—A supplemental con- 
tract for extra work which is let 
without competitive bidding, in vyio- 
lation of the charter provisions, can- 
not be validated by a four-fifths vote 
of the board of education. Clinton 
pene Co. v. Clay, 34 Cal. A. 625, 168 

588. 

[bo] Manner of voting.—(1) Every 
resolution or order to enter into a 
contract by a board of town trustees 
required the concurrence, by a yea 
and nay vote, of four of the six mem- 
bers of the council. <A _ resolution 
authorizing an attorney to appear as 
special counsel for the town in an- 
nexation proceedings received only 
three votes to two against it. At the 
same meeting, and immediately after 
the first resolution, the clerk was in- 
structed, by four yeas and one nay 
vote, to send a certified copy of the 
resolution to the attorneys who ap- 
peared before the council, and advised 
with them as to the proposed pro- 
ceeding, and, by four yeas to two 
nays, a warrant was ordered drawn 
in favor of the attorney for an 
amount to apply on costs and fees in 
the suit. It was held that if an ex- 
press contract was not properly en- 
tered into, the subsequent acts of the 
council ratified the contract of em- 
ployment, Denver v. Webber, 15 
Colo, A. 511, 63 P 804, (2) An objec- 
tion to the action of a board of park 
commissioners accepting an offer to 
sell lands, on the ground that a suffi- 
cient number of the members of the 
board were not present, is cured by a 


subsequent resolution, supported by 
the vote of a sufficient number, con- 
firming the purchase. State v. Hen- 
nepin County Dist. Ct., 33 Minn. 252, 
22 NW 682. 

{[c] Signature by mayor.—Where 
an electric light company furnished 
light for lighting the streets of a 
city, and presented its claims there- 
for, and the city council audited 
them, knowing that claimant had fur- 
nished the lights for the time in 
question under a contract with the 
city, and ordered warrants issued for 
the payment of such claims, it was 
held the duty of the mayor to sign 
such orders, even if the original con- 
tract for such lighting was invalid. 
Frederick v. Peo., 83 Ill. A. 89. 

{d] Calling of meeting.—Where 
bonds for the purchase of a fire ap- 
paratus are issued by a village with- 
out authority, and it appears that 
the village authorities have refused 
to accept and have housed the ap- 
paratus, subject to the vendor's 
orders, no liability to pay therefor 
will arise by reason of a resolution 
of acceptance passed at a _ special 
meeting of the council not legally 
called. Spitzer v. Blanchard, 82 Mich. 
234, 46 NW 400. 

90. Cory v. Somerset County, 44 
N. J. L. 445. 

91. U.,S.—Monett Electric Light, 
etc., Co, v. Monett, 186 Fed. 360. 

Colo.—Durango vy. Pennington, 8&8 
Colo:;257, 4. P 24. 

Ill.—Roemheld vy. Chicago, 231 Ill. 
467, 83 NE 291. 

Mo.—Kroffe v. Springfield, 86 Mo. 
A. 530 


‘Nebr.—Plattsmouth vy. Murphy, 74 


Nebr. 749, 105 NW 293. 

N. Y.—Smith v. Newburgh, 77 N. 
Vek d Oy 
in SRD er See v. Hagan, 9 Baxt. 


Wash.—Paul v. Seattle, 40 Wash. 
294, 82 P 601; Arnott v. Spokane, 6 
Wash. 442, 33 P 1063. 

[a] Writing required.—A city can- 
not, by acquiescence, ratify a contract 
which is not in writing, where its 
charter provides that it can be bound 
only by a written contract. Arnott 
v. Spokane, 6 Wash, 442, 33 P 1063. 

[b] Formal action required.—A 
failure on the part of the municipal 
government to disaffirm, within a 
reasonable -time, the contract of the 
waterworks committee for an expen- 
sive system of waterworks, does not 
operate as a ratification. <A ratifica- 
tion could only be by formal action, 
and individual members of the ‘city 
government could not, by expressions 
or by their conduct, so bind the city 
as to estop it from contesting the 
validity of such contract. Nashville 
v. Hagan, 9 Baxt. (Tenn.) 495, 

[c] Ordinance required.—(1) Un- 
der Seattle City Charter art 4 8§ 27, 
28, providing that no obligation of 
any kind against the city shall be 
created except by ordinance, a con- 
tract alleged to have been entered 
into by the city without the passage 
of an ordinance can be ratified only 
by ordinance. Paul v. Seattle, 40 
Wash, 294, 82 P 601. (2) The only 
way a city can ratify an act of its 
officers is by ordinance; and evidence 
that the parties employed in chang- 
ing the grade of a street were paid 
by the city is incompetent to prove 


ratification. Kroffe v. Springfield, 86 
Mo. A. 530. 
92. U. S~Scott County v. Ad- 


vance-Rumley Thresher Co., 288 Fed. 
739, 36° ALR 937. © 

Ark.—Forrest City v. Orgill, 87 
Ark. 389, 112 SW 891. 


EE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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within the scope of their duties,®* or by auditing 
and paying bills under the contract,®4 or by re- 
ceiving and retaining benefits from the contract,®> 
or by the bringing of an action,°* or by acts specifi- 
cally designed to rectify prior irregularities,®? but 
not from acts not constituting or tending to prove 
a recognition of the contract,®* or an admission of 
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ordinanee.®? 


tract.? 


a liability beyond an amount already determined by 


Colo.—Colorado Springs v. Colorado 
City, 42 Colo. 75, 94 P 316. 

Ga.—Jeffersonville v. Cotton States 
Belting, ete., Co., 30 Ga. A. 470, 118 
SH 442. 

Ida.—Moore v. Hupp, 17 Ida. 232, 
105 P 209. 

Tli—Bruce v. Dickey, 116 Ill. 527, 
6 NE 435; Chicago v. McKechney, 91 
Till. A, 442. 

Me.—Williams yv. Vinalhaven, 123 
Me. 505, 124 A 213; Lincoln v. Stock- 
ton, 75 Me. 141. 


Mass.—Roberts v. Cambridge, 164 
Mass. 176, 41 NE 230. 
Mich.—Wheat v. Van Tine, 149 


Mich. 314, 112 NW 933. 

Mo.—Whitworth v. Webb City, 204 
Mo. 579, 103 SW 86. 

N. H.—Backman v. Charlestown, 
42 N. H. 125. 

N. Y.—Albany City Nat. Bank v. 
Albany, 92 N. Y. 363. 

Oh.—Cudell v. Cleveland, 16 Oh. 
Cir. Ct. N. S. 374 [aff 74 Oh. St. 476 
mem, 78 NE 1123 mem]. 

Pa.—Tarentum Borough v. 
head, 26 Pa. Super. 273. 
‘ Vt.—Judevine v. Hardwick, 49 Vt. 
80. 

Wash.—Ettor v. Tacoma, 77 Wash. 
267, 137 P 820. 

W. Va.—Union Water Meter Co. v. 
New Martinsville, 83 W. Va. 480, 98 

16. 


Moor- 


SE 5 
ea Judevine v. Hardwick, 49 Vt. 
[a] Acquiescence in settlement.— 


Where the law agent of a town pur- 
chased a half interest of a claim 
against the town, on which the town 
claimed to have a right of recovery 
over against him, in his individual 
capacity, and afterward, without dis- 
closing to the selectmen his half in- 
terest, negotiated a settlement and 
discharge of the town, received the 
money therefor from the town funds, 
and paid. claimant one half and kept 
the other, it was held that the town’s 
long acquiescence after the facts be- 
came known was a ratification of the 
contract of settlement, and precluded 
a recovery of the consideration paid 
for the discharge, but that, as an 
agent should not be permitted to 
make private gain with funds, nor 
in matters of business, intrusted to 
his care, defendant might adopt plain- 
tiff’s contract of purchase of an in- 
terest in the claim, and_ recover, 
under its plea, whatever plaintiff had 
left of his half after reimbursing him 
for his actual trouble and expense. 
Judevine v. Hardwick, 49 Vt. 180. 


94, Ida.—Moore v. Hupp, 17 Ida. 
232, 105 P 209. 
Ill.—Meehan vy. Parsons, 271 Ill. 


546, 111 NE 529 [rev 194 Ill. A. 131]. 

Mich.—Darling v. Manistee, 166 
Mich. 35, 131 NW 450. 

N. Y.—Peo. v. Flagg, 17 N. Y. 584, 
16. HowPr 36; Vermeule v. Corning, 
186 App. Div. 206, 174 NYS 220 [rev 
166 NYS 546, and aff 230 N. Y. 585 
mem, 130 NE 903 mem]; O’Brien v. 
BEATS Falls, 65 Misc. 92, 119 NYS 
497. 


W. Va.—Union Water Meter Co. v. 
New Martinsville, 83 W. Va. 480, 98 
SE 516. 

[a] Reimbursement by council.— 
An unauthorized appointment of de- 
tectives by a person selected by the 
mayor without the consent of the 
council is ratified by act of the coun- 
cil allowing the reimbursement of the 
person who appointed them and paid 
for their services. Moore v. Hupp, 17 
Ida. 232, 105 P 209. 

95... Us. S.—Scott County v. Ad- 
vance-Rumley Thresher Co., 288 Fed. 


739, 36 LRA 987. 

Ark,—Forrest City v. Orgill, 87 
Ark, 389, 112 SW 891. 

Ga. —Jeffersonville v. Cotton States 
Belting; ete: Co., 30 Gai A)’ 470, 118 
SE 442; Whigham v. Gulf Refining 
Co., 20 Ga. A. 427, 93 SE 238. 

Tl. —National Meter Co. v. Bell- 
wood, 192 Ill. A. 424; Chicago v. 
Nicholson, 130 Ill. A. 466. 

Mass.—Roberts vy. Cambridge, 164 
Mass. 176, 41 NE 230; Fisher v. Attle- 


rte 17th School Dist., 4 Cush. 

Mich.—Central Bitulithic Pav. Co. 
v. Mt. Clemens, 143 Mich. 259, 106 
NW 888 


Mo.—Whitworth v. Webb City, 204 
Mo. 579, 1083 SW 86; Aurora Water Co. 
v. Aurora, 129 Mo. 540, 31 SW 946. 

N. H.—Backman v. Charlestown, 
42 N. H. 125; Keyser v. Sunapee 
School Dist. No. 8, 35 N. H. 477. 

N. Y.—Kramrath y. Albany, 127 N. 
Y. 575, 28 NE 400; Peo. v. Zimmer- 
man, 58 Misc. 264, 109 NYS 396. 

Pa.—In re Hamilton Aye., 48 Pa. 
Super. 156. 

W. Va.—Union Water Meter Co. v. 
New Martinsville, 83 W. Va. 480, 98 
SE 516. 

“The well-established rule as to 
private corporations is that, when a 
contract is made hy an agent of a 
corporation in its behalf and for a 
purpose authorized by its charter, 
and the corporation receives the bene- 
fit of the contract without objection, 
it may be presumed to have author- 
ized or ratified the contract by the 
agent. ... As to municipal or quasi 
municipal corporations the same prin- 
ciple applies, although the ratifica- 
tion may require somewhat different 
proof.”’ Scott County v. Advance- 
Rumley Thresher Co., 288 Fed. 739, 
749, 36 ALR 937, 

[a] Goods purchased. — Where 
goods are illegally purchased by the 
town agent, assuming the right to 
pledge the town’s credit for the price, 
and the town afterward receives them 
with knowledge of the manner in 

which they were purchased, and ap- 
plies them to its use, there is a rati- 
fication of the agent’s authority, 
authorizing a recovery against the 


town. Backman v. Charlestown, 42 
N. H. 125. 
{b] Purchase of road machinery.— 


A county having statutory authority 
to make contracts for road purposes, 
but only when an appropriation was 
previously made for road work, which 
contracted for the purchase of road 
machinery without first making an 
appropriation, and received and used 
machinery for a number of years, 
cannot escape liability therefor on the 
plea that the contract was made with- 
out authority. Scott County v. Ad- 
vance-Rumley Thresher Co., 288 Fed. 
739, 36 ALR 937, 

[c]. Water supply.—Where a city 
contracts to receive its water supply 
from one who agrees to build the 
water plant according to the contract, 
and after the completion of the plant 
the council appoints a committee to 
inspect it, and the committee reports 
favorably thereon, the council, by re- 
ceiving water through the plant, and 
paying an installment due under the 
contract, ratifies the report of the 
committee. Aurora Water Co. v. 
Aurora, 129 Mo. 540, 31 SW 946, 

96. Worcester v. Worcester, etc., 
St. R. Co., 194 Mass. 228, 80 NE 232; 
Buffalo v. Bettinger, 76 N. Y. 393; 
In re Hamilton Ave., 48 Pa. Super. 
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[a] Action on notes received.—An 
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In jurisdictions holding that a mu- 
nicipal contract voidable because of the interest 
of a city officer therein may be ratified, it is held 
that such ratification will not be presumed from 
mere payments made or authorized under the con- 
Unauthorized acts,® or acts done by unau- 
thorized officers,* or acquiescence by officers outside 


action by a city on notes given by the 
city treasurer as security or payment 
for a defaleation is sufficient to indi- 
cate a ratification of the act of the 
committee appointed by the city 
council to examine into the defalca- 
tion and to receive the notes in pay- 
ment thereof. Buffalo v. Bettinger, 
46 No ¥.e 393. 

97. Cudell v. Cleveland, 16 Oh. Cir. 
Ct. N. S. 374 [aff 74 Oh. St. 476 mem, 
78 NE 1123 mem]. 

[a] ‘Subsequent reappointment un- 
der a constitutional act may validate 
a contract made by an officer ap- 
pointed under an _ unconstitutional 
statute. Cudell v. Cleveland, 16 Oh. 
Cir. Ct. N. S. 374 [aff 74 Oh. St. 476 
mem, 78 NE 1123 mem]. 

98. Turney v. Bridgeport, 55 Conn. 
412; 12 A 520; King v. Mahaska 
County, 75 Iowa 329, 39 NW. 636; 
Easthampton v. Bowman, 136 N. Y. 
521, 32 NE 987. 

_{a] Vote of additional tax.—The 
fact that during the erection of a 
building the municipality votes an 
additional tax to be applied thereto 
does not constitute a ratification of 
expenditures beyond the amount 
already appropriated. Turney 

Bridgeport, 55 Conn. 412, 12 A 520. 

99.. Turney v. Bridgeport, supra. 

[a] Erection and use of school- 
house.—Where a town takes posses- 
sion of and uses a schoolhouse erected 
on its land, this is not such a ratifica- 
tion of unauthorized expenditures in 
the erection of the building as will 
make the town liable therefor. Tur- 
ney v. Bridgeport, 55 Conn. 412, 12 
A 520. 

1. See supra § 2227. 

2. Milford v. Milford Water Co., 
124 Pa. 610, 17 A 185, 3 LRA 122. 

3. Commercial Wharf Corp 
Boston, 208 Mass. 482, 94 NE. gob: 
Iowa Bonding, etc., Co. v. Marceline, 
(Mo. A.) 255 SW 577; Vermeule v. 
Corning, 166 NYS 546 [rev on other 
grounds 186 App. Div. 206, 174 NYS 
220 (aff 230 N. Y. 585 mem, 130 NE 
903 mem) ]. 

[a] Unauthorized payments of 
rent on behalf of the city after the 
termination of @ lease are not a rati- 
fication of its renewal. Commercial 
Wharf Corp. v. Boston, 208 Mass. 482, 
94 NE 805. 

{b] Payments in violation of city 
charter from funds appropriated for 
other purposes do not operate as 
ratification. Vermeule v. Corning, 166 
NYS 546 [rev on other grounds 186 
App. Div. 206, 174 NYS 220 (aff 230 
N. Y. 585 mem, 130 NE 903 mem) ]. 

4 Wichita Water Co. v. Wichita, 
98 Kan. 256, 158 P 49; Commercial ° 
Wharf Corp. v. Boston, 208 Mass. 
482, 94 NE 805; Sceery v. Springfield, 
112 Mass. 512; Burns v. New York, 3 
Hun :(N;_Y.) 212; -5“Thomps./& Cr37L; 
Parmers’’ Li & ‘IT. Co. v. New York, 
17 N. Y. Super. 80; La France Fire 
Engine Co. v. Syracuse, 33 Misc, 516, 
68 NYS 894. 

[a] Mayor.—(1) A written ac- 
knowledgment oi the mayor as to the 
justice of the claim against the. city 
is not a ratification binding on the 
city. Wichita Water Co. v. Wichita, 
98 Kan. 256, 158 P 49. (2) Notice by 
a mayor that a lease had terminated 
and that premises would be surren- 
dered is not a ratification of its re- 
newal. Commercial Wharf Corp. v. 
Boston, 208 Mass. 482, 94 NE 805. 

[b] Superintendent of streets.— 
The making of repairs on a building 
by the superintendent of streets does 
not constitute a ratification by the 
city of a contract made by the mayor 


Vv. 
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the scope of their duties,® or in recognition of con- 
tracts which the city had no power to make,® cannot 
amount to an implied ratification. Ratification can- 
not be implied from mere inaction,’ 
failure to disaffirm the contract within a reasonable 
time,® or in the absence of knowledge of the con- 
tract® or its terms,!® or facts vitiating it, on the 
part of the city officials having authority to make 
Nor will the implication arise in 
the face of controlling evidence of intention not 
to be bound,!2 as where the city council repudiates 


the contract.! 


the contract.13 


[§ 2230].(3) Effect. A ratification by a munici- 
pal corporation, when properly made, is equivalent 
to previous authority, and operates to validate the 
contract from the time of its execution,'* and estops 
the city from further pursuing any remedies which 
it may have had against its officials on account of 


without authority, stipulating so to 
repair, in consideration of an agree- 
ment of the owner of the building not 
to claim damages for the extension 
of a certain street. Sceery v. Spring- 
field, 112 Mass. 512, N 

5. Texarkana v. Friedell, 82 Ark. 
531, 534, 102 SW 374. 

“The acts constituting ratification 
in these cases [Springfield Furniture 
Co. v. Faulkner County School Dist. 
No. 4, 67 Ark. 236, 54 SW 217; School 
Mist. No. 47 v. Goodwin, 81 Ark. 143, 
98 SW 696] were by proper officials 
within the scope of the duties im- 
posed upon them; whereas the ac- 
quiescence of the officers of the city 
of Texarkana in Mr. Friedell con- 
tinuing in the service of the city was 
not in the scope of their duties, and 
hence this case is without the benef- 
icence of that principle which re- 
quires corporations as well as indi- 
viduals to pay for what they have 
received the benefit of, when the 
officers of the corporation, having its 
management in charge, have ac- 
quiesced in the benefit being received 
by it.” Texarkana vy. Friedell, supra. 

6. Barker v. Floyd, 32 Misc. 474, 
66 NYS 216 [aff 61 App. Div. 92, 69 
NYS 1109]. 

[a] Possession.— Possession by 
town officers of premises which the 
town has contracted to purchase for 
a town hall is insufficient to make 
such contract binding on the town 
where the statute authorized the city 
merely to construct a town hall. 
Barker v. Floyd, 32 Misc, 474, 66 
NYS 216 [aff 61 App.*Div. 92, 69 NYS 
1109]. 

7. American 
Co. v. Benton, 
276. 

8. Nashville v. Hagan, 
(Tenn.) 495. 

9. Tracy Cement Tile Co. v. Tracy, 
143 Minn, 415, 176 NW 189; Scott v. 
Lincoln, 104 Nebr. 546, 178 NW 2038; 
Ft. Worth v, Ft. Worth First Baptist 
Church, (Tex, Civ. A.) 268 SW 1016; 
Barton v. Pittsford, 44 Vt. 371. 

10. London Guarantee, ete., Co. v. 
Beaumont, (Tex. Civ. A.) 139 SW 894; 
Mackay v. Toronto, 43 Ont. L. 17, 14 
OntWN 155, 43 DomLR 263 [app dism 
hl eer 151, [1919] 3 WestWkly 

11. Easthampton y. Bowman, 136 
N. Y. 521, 32 NE 987; Nelson v. New 
York, 131 N. Y. 4, 29 NE 814, 

[a] Fraudulent contract cannot be 
made binding on the city by accept- 
ance of materials by the officers who 
made the contract in ignorance of the 
fraud. Nelson v. New York, 131 N. 
Y. 4, 29 NE 814. 

12. See cases infra note 13. 

13. Pollard Auto Co. v. Nashua, 80 
N. H. 233, 116 A 136; Kindling Mach. 
Co. ve York City, 64° Pa:~Super; 318. 

[a] Refusal of appropriation.— 
Mere use by city officials of supplies 
illegally purchased by city officials’ 


Hardwood Lumber 
1382 Ark. 41, 200 SW 


9 Baxt. 
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or from a mere 


[§§ 2229-2231 


their unauthorized acts,}5 a presumption of authori- 
zation of the officer arising from the fact of rati- 
fication of the contract which he made."® 

[§ 2231] 7. Curative Acts.’ 
tutional requirements and restrictions,® an irregu- 
lar or void contract of a municipality may be vali- 
dated by the legislature enacting a statute to that 
effect!® or conferring on the city power to make 
such contracts,2° especially where the statute in 
granting the city power to make such contracts 
expressly refers to the unauthorized contract and 


Subject to consti- 


provides ‘‘that nothing contained in this Act shall 


terms.?+ 


without the necessary appropriation 
does not constitute ratification where 
the city expressly refused the appro- 
priation and repudiated the purchase. 
Pollard Auto Co. v. Nashua, 80 N. H. 
233, 116 A 136. 

14. U. S.—Davies County v. Dick- 
insony 117° U.< Si .657,..6 .SCti- 897,; 29 
L. ed. 1026; Valentine Clark Co. v. 
Allegheny City, 143 Fed. 644; Hill v. 
Indianapolis, 92 Fed. 467. 

Colo.—Durango v, Pennington, 8 
Colo. 257, 7 P 14. 

Iowa.—McPherson vy. Foster, 43 
Iowa 48, 22 AmR 215, 

Me.—Pierce v. Greenfield, 96 Me. 
350, 52 A 765. 

Mass.—Nelson v. Georgetown, 
Mass. 225, 76 NE 606. 

N. Y.—Squire v. Preston, 
88, 31 NYS 174. 

15. New Orleans v. Southern Bank, 
81 La. Ann, 560. 

Estoppel see supra § 2225. 

16. Roberts v. St. Marys, 78 Kan. 
707, 98 P 211. 

[a] Repairs.—Where a city by the 
operation of a windmill supplied 
water for public purposes, and repairs 
upon it were incidentals to such oper- 
ation, and that they were being made 
must have been known to the council, 
the acts of a marshal in causing such 
repairs to be made, if not directly 
authorized, were ratified so as to raise 
the presumption of authority in the 


190 
82 Hun 


marshal as to such repairs. Roberts 
v. St. Marys, 78 Kan. 707, 98 P 
211. 
17. Curative act: 
serie gd see Constitutional Law 
§ 792. 
Validating: 


Bonds see infra XIX. 

Conveyances see supra § 2114. 

18. Gaynor v. Port Chester, 230 N. 
Y. 210, 129 NE 657; In re Dean, 230 
N.Y. 1, 128 NE 897. 

[a] Purpose of act.—A curative 
act must comply with the constitu- 
tional requirement that it shall fairly 
indicate its purpose. In re Dean, 230 
N. Y. 1, 128 NE 897. 

{b] Village expenditures.—If a 
village’s contract for services is for 
the good of the village, and the par- 
ties acted in good faith believing that 
the work to be performed was within 
the law, an act legalizing the con- 
tract and authorizing the board of 
trustees to pay for services rendered 
under the contract is not violative of 
Const, art 8 § 10, prohibiting a vil- 
lage from incurring any indebtedness 
except for village purposes. Gaynor 
v.. Port Chester, 230 N. Y. 210, 129 
NE 657. 

19. U. S.—Steele County y. Er- 
skine, 98 Fed. 215, 39 CCA 1738. 

Ill.— Butler v. Dubois, 29 Ill, 105. 

Ind.—Schneck v. Jeffersonville, 152 
Ind. 204, 52 NE 212. 

Md.—Smith v. Stephan, 66 Md. 381, 
7 A 561, 10 A 671. 

Mo.—State v. Miller, 66 Mo. 328. 


be deemed or taken to modify or change’’ its 
But a power granted to make contracts 
for a stated purpose will not operate to validate 
prior contracts for such purpose made in violation 
of a crime act.?? 
fraud be validated by such curative act, unless the 


Nor will a contract void for 


N. J.—Jersey City Bd. of Finance 
y. Jersey (City; 577INS, J, 452,20 hees 
625 (recognizing rule). 

N. Y.—Gaynor v. Port Chester, 230 
N. Y. 210, 129 NE 657; In re Dean, 
230 N. Y. 1, 128 NE 897; New York 
v. Highth Ave. R. Co., 118 N. Y. 389, 
23 NE 550; Nelson v. New York, 63 
N. Y. 535 [rev 5 Hun 190]; Brown 
v. New York, 63 N. Y. 239; Gaynor v. 
Port Chester, 174 App. Div. 122, 160 
NYS 978 [mod on other grounds 231 
N. Y. 451, 132 NE 145]; Van Arsdale 
a ge 75 Misc. 495, 133 NYS 

N. C.—Wharton v. Greensboro, 149 
N. C. 62, 62 SE 740; Belo v. Forsyth 
County Comrs., 76 N. C. 489. 

Oh.—Mill. Creek Valley St. R. Co. 
v. Carthage, 18 Oh. Cir. Ct. 216, 9 Oh. 
Cir. Dec. 833. 

Wis.—Knapp v. Grant, 27 Wis. 147. 
a a v. MeIsaae, 37 Can. 


SCH ER 

Ont.—Hamilton y. Hamilton St. R. 
Co., 8 Ont. L. 455, 4 OntWR 47 [app 
dism 10 Ont. L. 575, 6 OntWR 206 
(app dism 38 Can. S. C. 106)]. i 

“Wven if in the absence of initial 
power in the trustees the court should 
decide that the things attempted were 
beyond even the scope of the powers 
and purposes of the village, the Leg- 
islature would not be precluded there- 
after from enlarging the compass of 
the powers of the village and the 
agencies through which it might act.” 
Gaynor v. Port Chester, 174 App. Div. 
122, 129, 160 NYS 978 [mod on other 
grounds 231 N. Y. 451, 132 NE 145]. 

[a] Sharing receipts of street 
railway company.—A contract made 
between a city and a street railway 
company, in which the railway com- 
pany agreed to pay the city a certain 
percentage of the gross receipts, is 
binding upon the railway company 
after the legislature has passed legis- 
lation expressly recognizing and sanc- 
tioning the contract. Hamilton vy. 
Hamilton St. R. Co., 8 Ont. L. 455, 4 
OntWR 47 [app dism 10 Ont. L. 575, 
6 OntWR 206 (app dism 88 Can. S. C. 


106)]. 

20. CheSapeake, etc., Tel. Co. v. 
Baltimore, 89 Md. 689, 43 A 784, 44 
A 1088, : 

21. Chesapeake, etc., Tel. Co. v. 
Baltimore, supra. 


22. Atlantic City Water-Works Co. 
v. Read, 50 N. J. L. 665, 15 A. 10, 

[a] Water supply.—A _ contract 
for water supply, invalid under the 
act of Febr. 7, 1876, which makes it 
criminal for councils to incur obliga- 
tions in excess of the limit of expen- 
diture, and the appropriation pro- 
vided by law, is not cured by Pub. 
L. (1881) p 118, and Pub. L. (1884) 
p 194, which authorize cities not 
already supplied with water to con- 
tract for such supply for a term not. 
exceeding ten years. Atlantic City 
Water Works Co. v. Read, 50 N. J. L. 
665, 15 A 10. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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act was passed with full knowledge of the fraud.?% 
It is not necessary to the validation of a void con- 
tract that there should-be express words of ratifi- 
cation in the curative act, provided the intent of 
the legislature is clear.2* Void contracts not within 
the terms of the curative statute will not be vali- 
dated thereby,?® but a statute validating all con- 


tracts of a municipality will not 


apply to one only, to the exclusion of another,?¢ 
especially where the former had been declared by 
the court to be valid before the statute was enacted 
and there was some doubt as to the legality of the 
A contract validated by a curative statute 
will not be affected by the provisions of a subse- 


other.?* 


23. Santa Ana Water Co. v. San 
Buenaventura, 65 Fed. 323. 

24. Brown v. New York, 63 N. Y. 
239 [rev 3 Hun 685, 6 Thomps. & C. 
164]. 

[a] Statute authorizing assess- 
ments.— Where improvements have 
been contracted for and a part of the 
work had been performed and the con- 
tractor was engaged in completing it, 
and the city had already paid a con- 
siderable sum upon it, but there was 
no way of collecting the balance by 
local assessment without additional 
legislation because of 'the invalidity 
of the contract, the statute giving 
authority to make such assessment 
is construed as curing the invalidity 
of the contract. Brown v. New York, 
6a. N-> Y...239> [rey .3\- Hun ; 685, 
Thomps. & C. 164]. 

25. Jersey City Bd. of Finance vy. 
Jersey. City, 57 2N. J. . 452,; 31 A 
625; Witmer v. Jamestown, 125 App. 
Div. 43, 109 NYS 269. ; 

[a] Lighting contracts.—A stat- 
ute validating all lighting contracts 
in excess of the authorized term will 
not validate'a contract void because 
not submitted to pyblic bidding as re- 
quired by statute. Jersey City _Bd. 
of Finance v. Jersey City, 57 N. J. L. 
452, 31 A 625. 

26. State v. Miller, 66 Mo. 328. 

[a] Validation of “all contracts.” 
—The act of December, 1855, pro- 
vided that “all contracts made by the 
trustees of the town of New Frank- 
lin for the purpose of raising the 
amount authorized in the act of in- 
corporation . . . be, and the same are 
hereby declared to be legal.” At the 
date of the act, but two contracts, 
both lottery contracts to raise money 
for public works, had been made by 
the trustees, one in 1842, which had 
been declared valid by the supreme 
court, and the other in 1849. It was 
held that the act amounted to a 
ratification of the contract of 1849. 
State v. Miller, 66 Mo. 328, 341. 

27. State v. Miller, supra. 

28. Brown v. New York, 63 N. Y. 
239 [rev 3 Hun 685, 6 Thomps. & C. 
164]. - 

as. Inverness v. MclIsaac, 37 Can. 


ree at (ys ; 
[a] Station grounds.—A _ city 
passed a resolution by which it agreed 
to pay for lands taken under a gen- 
eral act for station grounds, but a 
greater area was taken for this pur- 
pose than the general act authorized. 
The legislature, however, passed an 
act confirming the resolution and it 
was held, in an action by the land- 
owner to recover the price of the 
land, that the city could not set up in 
defense that more land had _ been 
taken than the general statute au- 
thorized. Inverness v. MclIsaac, 37 
Can, Si C275. : 
30. Jackson v. Bowman, 39 Misc. 
671; Mill Creek Valley St. R. Co. v. 
Carthage, 18 Oh. Cir. Ct. 216, 9 Oh. 


Cir. Dec. 833; Mills v. Gleason, 11 
Wis. 470, 78 AmD 721. 

81. See Corporations § 2553. 

32. See Contracts §§ 481-592. See 


also Building and Construction Con- 
tracts §§ 34-50. ‘ 

33. U. S.—St. Louis v. Chicago 
House Wrecking Co., 200 Fed. 239, 118 
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upon which the 


the contract.®° 


be construed to | General. 


CCA 425. 

Ark.—Mena v. Tomlinson, 118 Ark. 
166, 175 SW 1187. 

‘Cal.—Brown v. Sebastopol, 153 Cal. 
704, 96 P3638, 19 LRANS 178; Tou- 
chard v. Touchard, 5 Cal. 306. 

Colo.—Sterling v. Hurd, 44 Colo. 
436, 98 P 174. : 

Conn.—Bridgeport v. Adtna Indemn. 
Co., 938 Conn, 277, 105 A 680. 

Fla.—State v. Tampa Water Works 
roe 56 Fla. 858, 47 S 358, 19 LRANS 

Ga.—Wallin v. Savannah, 27 Ga. A. 
788, 109 SE 920. 

Ill.— Chicago, ete., R. Co. v. Chi- 
cago, 35 Ill, A. 206 [aff 1384 Ill. 323, 
25 NE 514]. 

Ind.—Indiana R. Co. 
161 Ind. 593, 69 NE 399. 

Iowa.—MecCain v. Des Moines, 128 
Iowa 331, 103 NW 979. 

Kan.—Beloit Water Co. v. Beloit, 
91-Kan; 665, 139 .P, 388. 

Ky.—Versailles v. Brown, 96 SW 
1108, 29 KyL 1223. 

La.—Hinrichs v. New Orleans, 50 
La. Ann. 1214, 24 S 224. 

Md.—Clark v. Maryland Inst. for 
Promotian of Mechanic Arts, 87 Md. 
6438, 41 A 126. 

Mich.—Detroit ‘Water 


v. Hoffman, 


Comrs. v. 


Highland Park, 192 Mich. 607, 159 
NW 160. 
Minn.—Reed v. Anoka, 85 Minn. 


294, 88 NW 981. 

Mo.—St. Louis v. Laclede Gas Light 
Co., 155 Mo.:1, 55 Sw: 1003, 

Mont.—Butte v. Nevin, 46 Mont. 
380, 128 P 600. 

Nebr.—Katz-Craig Contracting Co. 
v. Cozad, 101 Nebr. 189, 162 NW 490. 

N. J.—Jersey City v. Flynn, 74 N. 
J. Eq. 104, 70. A 497 [rev on other 
grounds 76 N. J. Eq. 607, 76 A 3]. 

N. M.—Hagerman v. Hagerman, 19 
N. M. 118, 141 P 613, LRA1915A 904. 

N. Y.—Marklove v. Utica, ete, R. 
Co., 48 Misc. 258, 96 NYS 795. 

N. C.—Henderson Water Co. v. 
Henderson Graded Schools, 151 N. C. 
171, 65 SH 927. 

Oh.—Cincinnati v. Public Utilities 
Commn., 98 Oh, St. 320, 121 NE 688, 3 
ALR 705. 

Okl.—Oklahoma City v. Derr, 109 
Oki... 192,. 2385. P 218; Tecumseh vy. 
Burns, 30 Okl, 5038, 120 P 270. 

Or.—Gates v. Public Serv. Commn., 
86. Or. -442,° 167 PTO, 168 Ps939, 

Pa.—McManus yv. Philadelphia, 211 
Pa. 394, 60 A 1001; O’ Rourke vy. Phila- 
delphia, 211 Pa. 79, 60 A 499; Western 
Sav. Fund Soc. v. Philadelphia, 31 Pa. 
175, 72. AmD 730; Penn Iron Co, v. 
Lancaster, 25 Pa. Super. 478. 

Porto Rico.—Turner v. San Juan, 
25 Porto Rico 563. 

Ss. C.—Chester v. National Surety 
Gor 9t- Se, 1%,° 74) SH5375 

S. D.—Meeker v. Madison, 36 S. D. 
256, 154 NW 648. 

Tex.—Sayles v. Abilene, (Civ. A.) 
290 SW 239. 

Utah.—Moran v. Salt Lake City, 53 
Utah 407, 173 P 702. 

Va.—Richmond v. Barry, 109. Va. 
274, 63 SH 1074. 

Wash.—Ettor v. Tacoma, 77 Wash. 
267, 1387 P 820. 

W. Va.—Parkersburg Gas Co. v. 
Parkersburg, 380 W. Va. 435, 4 SE 650. 

Wis.—Madison v. American Sani- 


‘ 
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quent act,?* nor, in an action on a contract so 
validated, can the city set up in defense the facts 


prior invalidity was based.?® But 


where the statute merely confers upon the city 
power to ratify, it may either ratify or repudiate 


[§ 2232] I. Construction and Operation—1. In 
General rules of construction governing 
contracts of private corporations?! and individ- 
uals,°* in so far as applicable, control as to the 
construction and operation of municipal contracts,?* 
as, for example, that, when the contract is free from 
‘ambiguity, no exposition is allowed contrary to 
the express words of the instrument;** that the 


tary Engineering Co., 118 Wis. 480, 
95 NW 1097. 

Wyo.—City Sanitation Co. v. Cas- 
per, 30 Wyo. 319, 221 P 1119. 

Man.—Brandon Electric Light Co. 
v. Brandon, 22 Man. 500, 1 DomLR 
793, 20 WestLR 658, 2 WestWkly 22. 

_[a] Dease.—If the lessee from the 
city of the revenues of the public 
markets is deprived of part of the 
revenues because a portion of the 
space on which the stalls in the 
market are erected is taken for a 
public necessity, as for the widening 
of a street, the city must allow the 
lessee a diminution of rent. Hinrichs 
v. New Orleans, 50 La. Ann, 1214, 24 
S 224, 

34. U. S—St. Louis v. Chicago 
House Wrecking Co., 200 Fed. 239, 118 
CCA 425, 

Ill.—Chicago, etc., R. Co. v. Chi- 
cago, 35 Ill. A. 206 faff 134 Ill. 323, 
25 NE 514]. ; 

Md.—Clark v. Maryland Inst. for 
Promotion of Mechanic Arts, 87 Md. 
643, 41 A 126. 


Mont.—Butte v. Nevin, 46 Mont. 
380, 128 P 600. 

N. Y.—dAllen v. Oneida, 210 N. Y. 
496, 104 NE 920. ® 


See also Contracts § 485. 

[a] History of proceedings of a 
city council pending the consideration 
of an ordinance is not admissible to 
control or affect the construction of 
the contract where its terms are not 
obscure or ambiguous. Chicago, etc., 
R. Co. v. Chicago, 35 Ill. A. 206 faff 
134 Ill, 323, 25 NE 514}. 

[b] Ownership of auditor’s report. 
—A firm of auditors made a contract 
for auditing the books of a.city and 
agreed therein to deliver a report of 
their work to the city council. The 
contract is construed as requiring the 
delivery merely of a single copy of 
the report to the city council and the 
city council is entitled to this one 
copy only. It is held that the city 
cannot maintain.an action against 
the mayor to recover from him a 
carbon copy of. such report which 
the auditors had made and delivered 
to him at his request, such carbon 
copy not being the property of the 
city but the private property of the 
mayor. Butte v. Nevin, 46 Mont. 380, 
128 P 600. 

[ec] Ownership of water pipes or 
fixtures.—A city ordinance author- 
izing the use of one of the city parks 
for an exposition provided for the 
clearing of the site after the close of 
the exposition and further provided 
for the vesting in the city of title to 
“all such sewers, drains, conduits, 
pipes and fixtures” as should be con- 
structed in the park for exposition 
purposes. This ordinance is con- 
strued as vesting the city with own- 
ership of all sewers, drains, ete., 
constructed for exposition purposes 
and not merely such as were neces- 
sary for park purposes. St. Louis v. 
Chicago House Wrecking Co., 200 Fed. 
239, 118 CCA 425. 

[d] Construction by third party.— 
A person not a party to a contract 
has no right to intervene and estab- 
lish a meaning contrary to the in- 
tention-.of the contracting parties, 
and upon this substituted meaning 
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contract must be construed as a whole and not in 
detached parts,** the specific language used in some 
provisions being allowed to qualify the general 
terms used in others;*® that contracts will be 
construed with reference to existing trade usages 
or customs relating to such matters,**7 and in the 
light of existing statutory requirements and pro- 
hibitions,®® so far as they are applicable to the 
contract,®® avoiding, whenever possible, a construc- 


acquire and enforce rights. Clark v. 
Maryland Inst. for Promotion of Me- 
chanic Arts, 87 Md. 643, 41 A 126. 

35. Sterling v. Hurd, 44 Colo. 436, 
98 P 174; Carson v. Dawson, 129 
Minn. 453, 152 NW 842; Uvalde Con- 
tracting Co. v. Mathewson, 219 N. 
Y, 286, 114 NE 388; Meeker v. Madi- 
son, 36 S. D. 256, 154 NW 648. See 
also Contracts § 486. 

[a] Extra work and alterations.— 
Provisions for extra work and for 
alterations are construed as separate 
and distinct and a writing required 
for extra work will not be required 
for alterations where the provision 
therefor makes no mention of it. 
Carson v. Dawson, 129 Minn, 453, 152 
NW 842. ‘ 

Urbany v. Carroll, (Iowa) 157 
852 


Versailles v. Brown, 96 SW 
1108, 29 KyL 1223; Richmond v. 
Barry, 109 Va. 274, 63 SE 1074. See 
also Contracts § 501. 

[a] Paving streets.—Complainants 
conveyed certain land to a city fora 
street, the city agreeing to grade and 
macadamize the street within two 
years from the date thereof. The 
street was in an outlying district 
where it was well known to both 
parties that the city was in the habit 
of macadamizing only the center of 
the street to a width of from fourteen 
to sixteen feet, for a driveway. The 
agreement should not be construed to 
require the city .to macadamize the 
street to its full width, but only in 
accordance with its recognized cus- 
tom. Versailles v. Brown, 96 SW 
1108, 29 Kyl 1223. 

38. Cedar Rapids Gas Light Co. v. 
Cedar Rapids, 223 U. S. 655, 32 SCt 
389, 56 L. ed. 594; National Surety Co. 
v. St. Louis, 200 Fed. 387, 118 CCA 
539; State v. Tampa Water Works 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183; Van Arsdale v. Justice, 75 Misc. 
495, 1833 NYS 661; Cincinnati v. Pub- 
lic Utilities Commn., 98 Oh. St. 320, 
121 NE 688, 3 ALR 705. 

[a] Power to relet on breach.—A 
statute giving a board of public im- 
provements a right to declare a 
breach of contract and to relet aftera 
hearing on the issue of performance, 
if probable cause for supposing that 
the contract was not being carried 
out in good faith is shown, the ques- 
tion of probable cause is not con- 
cluded by the determination of the 
board but is an issue still open for 
trial in a court of law. National 
Surety Co. v. St. Louis, 200 Fed. 387, 
118 CCA 539. 

39. Detroit Water Comrs. v. High- 
land Park, 192 Mich, 607, 159 NW 160. 

406. Louisiana Contracting Co, v. 
New Orleans, 150 La. 559, 91 § 43; 
Lima Gas Co. v. Lima, 4 Oh. Cir. 
Ct. 22, 2 Oh. Cir. Dec. 396. 

{a] Sale or loan.—A city entered 
into a contract with a contractor for 
certain filling and dredging of a river 
front for which work a dredge boat 
uwned by the contractor was neces- 
sary. The contractor was in financial 
difficulty and in order to protect the 
dredge boat from his creditors ap- 
plied to the city for a loan. Under its 
charter the city could not make a 
joan, but offered to purchase the 
dredge boat from him, which was 
done. The contractor cannot later 
claim a right to redeem the dredge 
boat inasmuch as he was chargeable 
with notice of the limitation on the 
power of the city prohibiting loans 
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of the eity.* 


by it. Louisiana Contracting Co. v. 
New Orleans, 150 La, 559, 91 S 43, 

[b] Reserved right to purchase.— 
Where the statute requires that any 
contract for a supply of gas shall 
reserve the right to the city to pur- 
chase the plant, a contract omitting 
the purchase clause will be construed 
as not interfering with the city’s 
right to purchase under the statute. 
Lima Gas Co. v. Lima, 4 Oh, Cir. Ct. 
22, .2 }On, (Cire Dec! 7396: 

41. Bridgeport v. Attna Indemn. 
Co., 98 Conn. 277, 105 A 680. 

{a] Later. contract as evidence of 
damages.—Where a contractor has 
breached his contract with the city 
and the city has made a contract 
with another to complete the work, 
the latter contract may be:used as a 
basis of computation of damages not- 
withstanding the latter included cer- 
tain stipulations which were absent 
from the earlier contract, such stipu- 
lations relating to sanitary regula- 
tions of the board of health to which 
the earlier contractor was subject 
independently of his contract. Bridge- 
port v. Adttna Indemn. Co., 93 Conn. 
277, 105 A 680. 

42. St. Louis v. Chicago House 
Wrecking Co., 200 Fed. 239, 118 CCA 
425; Los Angeles City Water Co. v. 
Los Angeles, 88 Fed. 720 [aff 177 U. 
S. 558, 20 SCt 736. 44 L. ed. 886]; 
Jersey City v. Flynn, 74 N. J. Ea. 
104, 70 A 497 [rev on other grounds 
76 N. J. Eq. 607, 76 A 3]; Tecumseh 
v. Burns, 30 Okl. 508, 120 P 270. 

43. U. S.—St. Louis v. Chicago 
House Wrecking Co., 200 Fed. 239, 118 
CCA 425; Edison Hlectric Co. v. Pasa- 
dena, 178 Fed. 425, 102 CCA 401; 
Atlantic Trust, ete. Co. v.. Laurin- 
burg, 163 Fed. 690, 90 CCA 274 [cer- 
tiorari den 212 U. S. 5738, 29 SCt 683, 
53 L. ed. 656]; Omaha Water Co. v. 
Omaha, 162 Fed. 225, 89 CCA 205, 15 
AnnCas 498 [aff 218 U. S. 180, 30 
SCt 615, 54 L. ed. 991]. 

Ky.—Owensboro City R. Co, v. 
Barber Asphalt Pav. Co., 107 SW 244, 
32 KyL 844, 14 LRANS 1216. 

Mich.—Algate v. Lansing, 180 Mich, 
484, 147 NW 561. 

Minn.—Marshall v. 152 
Minn. 320, 190 NW 597. 

Mo.—Kansas City v. Youmans, 213 
Mo, 151, 112 SW 225. 

N. J.—De Vita v. Loprete, 77 N. J. 
Eq. 533, 77 A 586, AnnCas1912A 362 
[aff 75 N. J. Eq. 418, 72 A 1007]. 

N. M.—Hagerman v. Hagerman, 
anann M. 118, 141 P 613, LRA1915A 

N, Y.—New York v. Paoli, 202 N. 
Y. 18, 94 NE 1077; Brooklyn v. Brook- 
lyn City R. Co., 47 N. Y. 475, 7 AmR 
469 [aff 57 Barb. 497, 8 AbbPrNS 
356]; Clarke Contracting Co. v. New 
York, 182 App. Div. 835, 170 NYS 136 
{rev on other grounds 229 N. Y. 413, 
128 NE 241]; Délafield v. Westfield, 41 
App. Div. 24, 58 NYS 277 [aff 169 N. 
Y, 582 mem, 62 NE 1095 mem]; New 
York v. New York Disposal Corp., 100 
Misc. 5386, 166 NYS 963. 

N. C.—Lambeth v. Thomasville, 
179 N. C, 452, 102 SE 775. 

Oh.—Conneaut v. Strauss, 11 OhN 
PNS 278. 

Okl.—Frazer v. Ardmore, 103 Okl. 
31, 229 P 143; Tecumseh v. Burns, 
30 Okl. 503, 120 P 270. 

Or.—Gates v. Public Serv. Commn., 
86 Or. 442, 167 P 791, 168 P 939. 

Pa.—Springfield Water Co, v. Phil- 
adele etc., St. R. Co., 45 Pa. Super. 


Kalman, 
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tion which would result in its violation of the char- 
ter or statute;4° that the contract, regardless of 
its terms, shall be subject to the police regulations 
The court will look to the surround- 
ing circumstances at the date of the contract,*? and 
to the objects sought to be attained by the con-: 
tract, and the intention of the parties in making 
it,4® giving to the words of the contract their com- 
mon meaning with respect to the particular subject 


S. C.—Carolina Nat. Bank v. Green- 
ville, 97 S. C. 291, 81 SE 6384. ; 
W. Va.—Parkersburg Gas Co. v. 
Fi ba idays Bis 30 W. Va. 435, 4 SE 
Wis.—Madison v. American Sani- 
tary Engineering Co., 118 Wis. 480, 95 
NW _ 1097. 
Wyo.—City Sanitation Co. v. Cas- 


per,, 30. Wyo, 319,*% 227 “Po 1109s i@ity 
Sanitation Co. v. Casper, 28 Wyo. 
452, 206 P 149, 

Ont.—York County vy. ‘Toronto 


Gravel Road, ete., Co., 11 Ont. A. 765. 

See also Contracts § 514. 

[a] Garbage and refuse disposal. 
—(1) City’s rights and duties in the 
furnishing of dumps and scows for 
the contractor’s use. Clarke Con- 
tracting .Co. v. New York, 182 App. 
Div. 835, 170 NYS 136 [rev on other 
grounds 229 N. Y. 413, 128 NE. 241]. 
(2) Contract construed as a contract 
for services and not as a contract of 
sale. New York v. New York Dis- 
posal Corp., 100 Misc. 536, 166 NYS 
963. (3) Obligation placed on the city 
to deliver its refuse at the city 
dumps. New York y. Paoli, 202 N. 
Y. 18, 94 NE 1077. (4) Privilege not 
exclusive. City Sanitation Co. v. 
Casper, 30 Wyo. 319, 221 P1119. (5) 
Right to assign contract. De Vita v. 
Lopreteé, “77 NST nq sa3 rt Aspe. 
AnnCasi1912A 362 [aff 75 N. J. Ea. 
418, 72 A 1007]. 

[b] Lighting.—(1) Alleged lease 
construed as an evasion of a charter 
provision against making a _ street 
lighting contract for a longer period 
than one year. Edison Electric Co. 
v. Pasadena, 178 Fed. 425, 102 CCA 
401. (2) Contraet with gas company 
construed as not depriving the city of 
power to contract with an electric 
light company for lighting the city 
with electric lights. Parkersburg 
Gas Co. v. Parkersburg, 30 W. Va. 
435, 4 SE 650. 

[c] Sewers. — (1) Contractor’s 
guaranty construed as being a con- 
tinuing guaranty until the limit 
named was reached. Kansas City v. 
Youmans, 213 Mo. 151, 112 SW 225. 
(2) Option to use day labor or a 
reletting on new contract in complet- 
ing work abandoned by the contractor 
does not preclude reletting after a 
temporary use of day labor to bridge 
the gap. Conneaut v. Strauss, 11 Oh 
NPNS 278. (3) Promise to a land- 
owner to install a sewer in the ab- 
sence of a time limit must be per- 
formed within a reasonable time, 
Lambeth v. Thomasville, 179 N. @. 
452, 102 SE 775. (4) Provisions for 
inspection construed not to give in- 
spector the powers of an arbitrator 
to make final decisions excluding 
jurisdiction by the court. Algate v. 
Lansing, 180 Mich. 484, 147 NW 561. 

{d]_ Streets.—(1) City’s liability 
for filling under contract for grading. 
Mechanic’s Bank v. New York, 212 
N. Y. 145, 105 NE 971. (2) Clause re- 
serving right of supervision of re- 
pairs but not requiring a designation 
of a supervisor to be made before the 
work could go on. Brooklyn = y. 
Brooklyn City R. Co., 47 N. Y. 475, 7 


AmR 469 [aff 57 Barb. 497, 8 AbbPr | 


NS 356]. (3) Contract construed to 
cover sale of certificates of indebted- 
ness for all street improvement work 
for two years. Marshall v. Kalman, 
152 Minn.’ 320, 190 NW 597. (4) Con- 
tract for street paving construed not 
to be fur a lump sum but for pay- 
ment as the work was performed and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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matter,*4 and, in case of doubt, construing them 
favorably to the public,* especially where the con- 
tract was formulated by the contractor.*® 

An agreement by 
which a city comes into control of certain prop- 
erty by making certain payments annually, al- 
by the parties, is in reality 
a conditional sale, where the payments are not 
rental payments but payments to retire bonds given 
for the purchase price and the city is given an 
In the case of a 


Conditional obligations.** 


though called a ‘‘lease’’ 


option to purchase ultimately.*® 


at the unit prices named in the con- 
tract. Frazer v. Ardmore, 103 Okl. 
31, 229 P 1438. (5) Contractor who 
laid the pavement and who agreed to 
Keep it in repair for certain sums 
stated is not given an exclusive right 
to do all the repair work. Barber 
Asphalt Pav. Co. v. New York, 142 
App. Div. 715, 127 NYS 746; Mack 
Pav. Co. v. New York, 142 App. Div. 
702, 127 NYS 738. (6) Duty of a con- 
tractor to keep a pavement in repair 
is limited to defective material or 
imperfect workmanship. Owensboro 
City R. Co. v. Barber Asphalt Pav. 
Co., 107 SW 244, 382 KyL 844, 14 
LRANS 1216. (7) Indemnification of 
a city by a railroad company in 
changing the grade of streets does 
not include indemnity to a water 
company for injury to its pipes by 
change of grade. Springfield Water 
Co. v. Philadelphia, etc., St. R. Co., 45 
Pa. Super. 516. (8) Payments by a 
contractor to a city for construction 
of a bridge over certain streets closed 
during construction of a union sta- 
tion are due to the city when the 
ordinance authorizing the bridge is 
passed. St. Louis v. Terminal R. 
Assoc., 211 Mo. 364, 109 SW 641. 
(9) Right of contractors to use steam 
power over a tramway in highway 
construction. York County v. Tor- 
onto Gravel Road, ete., Co., 11 Ont. 
A. 765. (10) Street paving contract 
construed not to give the city a right 
to withhold payments due to insure 
performance of agreement to keep in 
repair. Carolina Nat. Bank v. Green- 
ville, 97S. C. 291, 81 SE 634. 

[e] Subways.—Right of lessee of 
city subways to use ducts for electric 
wires for distribution of surplus 
electricity to others than the lessee. 
New York v. Interborough Rapid 
Transit. Co., 125 App. Div. 437, 109 
NYS 885. 

{f] Water supply.—(1) Amount 
allowed for construction construed 
as covering the complete cost of the 
work; .#AAtlantic: Trust,~ete.s) Cou -v; 
Laurinburg, 163 Fed. 690, 90 CCA 
274 [certiorari den 212 U. S. 5738, 29 
SCt 683, 53 L. ed. 656]. (2) Contract 
for construction placing ownership in 
the city and exempting it from rate 
regulation by the public service com- 
mission. Gates v. Public Serv. 
Commn., 86 Or, 442, 167 P 791, 168 P 
939. (3) Provision for payments to 
-ontractor during construction. Dela- 
field v. Westfield, 41 App. Div. 24, 58 
NYS 277 [aff 169 N. Y. 582 mem, 62 
NE 1095 mem]. (4) Purchase of 
water system includes entire system 
for city and suburbs. 
Co. v. Omaha, 162 Fed. 225, 89 CCA 
205, 15 AnnCas 498 [aff 218 U. S. 
180, 30 SCt 615,54 L. ed. 991]. (5) 
Transaction purporting to be a lease 
of water supply construed as a con- 
tract of sale. Hagerman vy. Hager- 
man, 19 N. M. 118, 141 P 613, LRA 
L915A 904. 

44. U. S.—Pitt Constr. Co. v. Day- 
fom, Zot Med. -305; 151°. CCA 11, 

Ga.—Wallin v. ‘Savannah, 27 Ga, A. 
788, 109 SE 920. 

Iil.— McLean County Coal Co. v. 
Bloomington, 234 Ill. 90, 84 NE 624 
Trev 137 Ill. A. 582]. 

Iowa.—Capital City Gaslight Co. v. 
Des Moines, 93 Iowa 547, 61 NW 1066. 

Ky.—Union Light, etc, Conv. 
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Young, 146 Ky. 430, 142 SW 692. 

N. J.—McLaughlin v. Bayonne, 75 
N. J. L. 106, 66 A 1070. 

N. Y.—New York v. New York Re- 
frigerating Constr. Co., 146 N. Y. 210, 
40 NE 771; New York v. Palladino, 
146 App. Div. 850, 131 NYS 807 [aff 
208 N. Y. 554 mem, 101 NE 1097 
mem]. 

N. C.—Henderson Water Co. v. 
Henderson Graded Schools, 151 N. C. 
AGAR 6.5 ES 9274. 


Okl.—Oklahoma City v. Derr, 109 
Okl. 192, 235 P 218. 
\Pa.—Saltsburg Gas Co. v. Salts- 


burg, 138 Pa. 250, 20 A 844, 10 LRA 
193; Philadelphia v. Philadelphia, etc., 
Re Co, 158) Ba.e 2 bok 

Porto Rico.—Turner v. San Juan, 
25 Porto Rico 563. 

Utah.—Moran v. Salt Lake City, 53 
Utah 407, 173 P 702. 

See also Contracts §§ 489-492. 

[a] “Approximate monthly con- 
sumption” is interpreted as allowing 
a small excess or deficiency in pro- 
portion to the whole quantity. Tur- 
ner v, San Juan, 25 Porto Rico 563. 

[b] Claim for extras.—A require- 
ment that all claims for extra com- 
pensation must be made within-a 
prescribed time after the extra work 
is performed has no reference to a 
claim for extra compensation or dam- 
ages growing out of the city’s failure 
to perform itS Own agreement. Pitt 
Constr. Co. v. Dayton, 237 Fed. 305, 
151 CCA 11. 

[ec] Extra work.—A contract pro- 
viding for the payment by the city 
for extra work thereunder only when 
such work is authorized by resolution 
of the council will prevent a recov- 
ery for extras not specifically author- 
ized by resolution, nor can a recovery 
be had under another clause in the 
contract allowing a recovéry by sub- 
contractors for extra work ordered 
by the architect or owner without 
the resolution of the council. Mc- 
Laughlin v. Bayonne, 75 N. J. L. 106, 
66 A*1070. 

[d] Gas “for all street lamps.’’— 
Under a contract to furnish natural 
gas “for all street lamps” the kind of 
lamps intended must be determined 
by the common use of the word 
where natural gas is used for street 
lighting, and where open lights only 
are used for such purposes, the gas 
company cannot require the munici- 
pality to use inclosed lights in order 
to reduce the amount of gas con- 
sumed. Saltsburg Gas Co. v. Salts- 
burg, 188 Pa. 250, 20 A 844, 10 LRA 
193 


{e] Lighting for “business sec- 
tions.”—Where by ordinance a city 
contracted to use gas furnished by a 
gaslight company for ten years, pro- 
vided at any time after three years 
from the adoption of the ordinance 
the council might order the discon- 
tinuance of all or any street lamps 
within the “‘business section” of the 
city and substitute electric lights 
therefor without liability for lamps 
so discontinued, it was held that the 
words “business section’? meant that 
part of the city which was chiefly 
devoted to business purposes and in 
which stores, factories, offices, shops, 
and the like predominated in contra- 
distinction to those parts chiefly used 
for residence and dwelling purposes 
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contract providing for,a conditional obligation on 
the part of the city, such obligation does not be- 
come absolute until the condition is shown to have 
been performed,?® or it is proved that the failure 
to perform the condition is due to the fault of the 
If the conditional obligation rests, how- 
ever, upon an invalid contract, the city is not 
estopped by failure in the performance of the con- 
dition to deny lability thereunder.*+ 

Several writings.®2 
ence incorporates other writings, they must be con- 


Where a contract by refer- 


or which were vacant or unoccupied. 
Capital City Gaslight Co. v. Des 
Moines, 93 lowa 547, 61 NW 1066. 

[f] "Losses from unforeseen ob- 
structions.—Provisions in a contract 
for the construction of improvements 
to the effect that the contract price 
shall cover all loss or damage arising 
out of the nature of the work or from 
unforeseen obstructions or difficulties 
encountered in the prosecution of the 
work have reference to loss or dam- 
ages other than those caused by the 
city’s default. Pitt Constr. Co. v. 
Dayton, 237 Fed. 305, 151 CCA 11. 

[g] Bromise to “repair any and 
all damage.”—A contractor’s under- 
taking to repair any and all damages 
during the construction of the work 
caused by high water “or from any 
other cause or source” does not place 
an obligation upon him to pay for 
damages caused by the city’s negli- 
gence. Moran v. Salt Lake City, 53 
Utah 407, 173 P 702. 

{h] Extension of railroad. — A 
proposition of the state to a city 
contained in a statute and the city’s 
acceptance of the proposition, by 
which it engaged to construct and 
“continue” a railroad to be built by 
the state up to a certain point, was 
not an agreement to maintain the 
railroad but to ‘‘extend’” it. Phila- 
delphia v. Philadelphia, ete., R. Co., 
58 Pa, 253. 

45. Indiana R. Co. v. Hoffman, 161 
Ind. 593, 69 NE 399; Horrabin v. Des 
Moines, 195 Iowa 712, 190 NW 380; 
Puget Sound International Ri uiNs 
Everett, 103 Wash, 495, 175 P 40. 
See also cases infra § 2233 note 
63. : 

46. Horrabin v. Des Moines, 195 
Iowa 712, 190 NW 3880. 


47. See generally Contracts § 531 
et seq. 

48. San Francisco v. Boyle, 195 
Cal. 426, 233 P 965. See also Land- 
lord and Tenant § 3883; Sales [35 
Cye 651). 

49. Cory v. Hankinson, 


284 eds 
327; Lighton v. Syracuse, 188 N. 
499, 81 NE 464. 

[al Engineer’s plans and speci- 
fications.—A contract by which an 
engineer agrees to make the plans 
and specifications for a waterworks 
plant for a city and to superintend its 
construction for a percentage of the 
cost to be paid only from the fund 
created for the improvement does not 
impose any liability on the city for 
work done thereunder in making the 
plans where the project was later 
abandoned and no fund was created. 
Cory v. Hankinson, 284 Fed. 327. 

50. Bates County v. Wills, 239 Fed. 
785, 152 CCA 571. 

{a] Failure to make assessment.— 
If a city which has power to make a 
contract for improvements contracts 
for them and stipulates that the con- 
tractor shall be paid out of funds 
realized from special assessments or 
bonds, and the city, although it has 
the power to do so, fails to make the 
assessments or to issue the bonds, it 
becomes liable to pay the contract 
price. Bates County vy. Wills, 239 
Fed. 785, 152 CCA 571. 


51. See Estoppel §§ 190-198, 218, 
219. 

52. See generally Contracts’ §§ 
487, 488. 
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strued together in order to determine the rights 
of the parties,®* the later in point of time con- 
trolling where there is a conflict between the two,°* 
the earlier controlling as to details not mentioned 
in, and not in conflict with, the later.°° 

Upholding validity; presumptions. 
with the general rule®* courts in considering the 
validity of municipal contracts indulge every legal 


presumption in their support.°* 


[§ 2233] 2. Contracts for Public Utilities. 
rules above stated®’ apply in the construction of 
contracts between cities and public utility compa- 


53. Owens v. Wilmington, 15 Oh. 
A. 400; Chester v. National Surety 
Co), Si Sir C. 27, .7E"SE. 37: 

[a] Contract and will—Where by 
the terms of a will defendant village 
was to construct a library “at a 
cost as nearly as practicable of 
$25,000,” to be paid for out of testa- 
tor’s estate, and in attempting to 
carry out the will plaintiff contracted 
to prepare plans and_ specifications 
for the building, for which he was to 
receive a certain per cent, based on 
the cost, the limitation of the cost as 
provided in the will is to be read into 
the contract. Owens v. Wilmington, 
15 Oh, A. 400. 

54. Minneapolis v. Republic Creo- 
soting Co., 161 Minn. 178, 201 NW 414. 

[a] Contract and specifications.— 
Where specifications accompanying 
an older contract are made part of a 
new contract of the same nature and 
there is a conflict between the speci- 
fications and the new contract as to 
the amount of daily deliveries of 
paving blocks, the terms of the new 
contract control. Minneapolis” v. 
Republic Creosoting Co., 161 Minn. 
178, 201 NW 414, 

55. Minneapolis v. Republic Creo- 
soting Co., supra. 

[a] Contract and specifications.— 
Where the specifications for the de- 
livery of paving blocks stipulate that 
delivery shall be given upon. ten 
days’ notice and the contract con- 
tains no such provision but has noth- 
ing in it that is in conflict therewith, 
the stipulation in the specifications 
controls. Minneapolis v. Republic 
paonging. Co., 161 Minn. 178, 201 NW 
414, 


56. See Contracts §§ 506-510, 
57. U. S—Memphis v. Brown, 20 
Wall. 289, 22 L. ed. 264; Newport 


News v. Potter, 122 Fed. 321, 58 CCA 
483; Riverside, etc., R. Co. v. River- 
side, 118 Fed. 736; Lincoln y, Sun 
Vapor Street-Light Co., 59 Fed. 756, 8 
CCA 253. 

‘Cal.—Brown v. Pomona Bd. of Edu- 
cation, 103 Cal. 531, 37 P 503; Mor- 
heaiid Long Beach, 57 Cal. A, 134, 207 
P 


Colo.—Larimer County v. Ft. Col- 
lins, 68 Colo. 364, 189 P 929. 
Fla.—Southern Utilities 
Palatka, 86 Fla. 583, 99 S 236. 
Ill.— Culver vy. Glencoe, 220 Ill, A. 
97; Chicago v. Peck, 98 Tll. A. 434 
[aff 196 Ill. 260, 638 NE 711]. 
Ind.—Logansport v. Dykeman, 116 
Ind. 15, 17 NE 587. 
ee er ea v. Hill, 30 La. Ann, 


Co. v. 


Minn.—Reed v. Anoka, 85 Minn, 
294, 88 NW 981. . 
N. J.—New York, etc, R. Co. v. 


Paterson, 81 N. J. L. 72, 80 A 949. 
N. Y.—Rome v. Whitestown Water 


Works Co., 113 App. Div. 547, 100 
NYS 357; Meyers v. New York, 58 
App. Div. 534, 69 NYS 529; Peo. v. 


Nowak, 99 Misc. 111, 163 NYS 374 [aff 
180 App. Div. 922 mem, 168 NYS 1125 
mem]; Marklove v. Utica, etc., R. Co., 
48 Mise. 258, 96 NYS 795. 

N. C.—Lambeth v. Thomasville, 179 
N. C. 452, 102 SE 775. 

Pa.—Kolb v. Tamaqua Borough, 218 
Pa..126, 67 A 44. 

Tex.—Sayles v. Abilene, (Civ. A.) 
290 SW 239. 
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nies for supplying the city and its inhabitants with 
water, light, or other public service.°®? Any limita- 
tions upon the city’s power to contract contained 
in the municipal charter®® or statute must be read 
into the terms of the particular contract.%! 
such. contracts, while relating to the business in- 
terests of the city, are not of a private nature, but 
are of public concern and amenable to the rules 


But 


of law applicable to public utilities,®? one of which 


The 


W. Va.—Harrold v. Huntington, 74 
W. Va. 538, 82.SH 476. see 

Wis.—Connor v. Marshfield, 128 
Wis. 280, 107 NW 639. [ 

Man.—Brandon Electric Light Co. 
v. Brandon, 22 Man. 500, 1 DomLR 
793, 20 WestLR 658, 2 WestWkly 22. 

[a] Bule applied.—The rule as to 
presumption of validity of municipal 
contracts has been applied in support 
of contracts: (1) Awarded after 
public bidding in the absence of evi- 
dence of the authorizing ordinance, 
Kolb v. Tamaqua Borough, 218 Pa, 
126, 67 A 44. (2) Covering a long 
period of time, in the absence of evi- 
dence of unreasonableness. Reed v. 
Anoka, 85 Minn. 294, 88 NW 981. (3) 
Executed by officers in the absence of 
evidence of their authority. New 
York, ete., R. Co. v. Paterson, 81 N. 
J. . 72, 80 A 949;°' (4) “Executed 
under a declaration of urgency in the 
absence of facts showing the emer- 
gency. Morgan v. Long Beach, 57 
Cal. A, 134,207 P53. (5) Executed 
under resolution of the council in the 
absence of evidence that the passing 
of the resolution was by vote con- 
forming to statutory requirements. 
Harrold v. Huntington, 74 W. Va. 538, 
82 SE 476. (6) For the construction 
or supply of public utilities in the 
absence of evidence of charter au- 
thority. Lambeth v. Thomasville, 
179 N, C. 452, 102 SH 775, .(7) Which 
have been accepted by the parties as 
valid for a long period of time in the 
absence of evidence that the statu- 
tory requirements were _ observed. 
Marklove v. Utica, ete., R. Co., 48 
Misc. 258, 96 NYS 795. 

58. See supra § 2232. 

59. Ark.—Mena vy. Tomlinson, 118 
Ark, 166, 175 SW ‘1187. 

Cal.—Marin Water, ete., Co. v. 
Sausalito, 168 Cal. 587, 143 P 767. 

Ky.—Union Light, ete, Co. wv. 
Young, 146 Ky. 430, 142 SW 692. 

Minn.—Reed vy, Anoka, 85° Minn. 
294, 88 NW 981. i, 

N. J.—Jersey City v. Flynn, 74 N. 
J. Eq. 104, 70 A. 497 (mod 76 N.. J. 
Eq. 607, 76 A 38). 

Pa.—Western Sav. Fund Soc v. 
Philadelphia, 31 Pa. 175, 72 AmD 730. 

[a] Option to purchase plant.—A 
water supply contract containing an 
option for the purchase of the water- 
works by the city upon notice to the 
company and payment of the price is 
construed as continuing the original 
contract for the supply of water in 
force after notice has been received 
from the city of its intention to avail 
itself on its option rights and until 
the city has paid the purchase price. 
Jersey City v. Flynn, 74 oo Ba) 
104, 70 A 497 [mod 76 N, J. Eq. 607, 
76 A 3). 

60. Denver v. New York Trust Co., 


ip S. 123, 33 SCt 657, 57 L. ed. 
[a] Options to purchase or renew. 


—Where a city ordinance granting a 
franchise to a water company pro- 
vided that at the expiration of the 
twenty-year period the water com- 
pany’s plant might be purchased if 
the city should then elect so to do, 
and further provided that at the ex- 
piration of the twenty-year period the 
city might at its election renew the 
contract hereby made, it was held, as 


is that the grant of a public utility franchise is 
to be liberally construed in favor of the public,® a 
monopoly not being sustained except upon plain and 


against the contention of the water 
company that the city had placed 
itself under obligation to elect either 
to purchase the property or renew the 
eontract, that the city was not under 
obligation to elect either but might 
construct its own plant. Denver v. 
New York Trust Co., 229 U. S. 123, 
33 SCt 657, 57 L. ed. 1101. 

61. Cedar Rapids Gas Light Co. v. 
Cedar Rapids, 223 U. S. 655, 32 SCt 
389, 56 L. ved. 594; State v. Tampa 
Water Works Co., 56 Fla. 858, 47 S 
358, 19 LRANS 183; Cincinnati- v. 
Public Utilities Commn., 98 Oh. St. 
320, 121 NE 688, 3 ALR 705. 

[a] Minimum rates.—Where the 
statute expressly provides that the 
city’s power to regulate rates should 
not be abridged by ordinance, resolu- 
tion, or contract, its power of regula- 
tion is not limited to the fixing of a 
minimum rate at a point which will 
permit the public utility allowing a 
discount for prompt payment of its 
bills. Cedar Rapids Gas Light Co. v. 
Cedar Rapids, 223 U. S. 655, 32 SCt 
389, 56 L. ed. 594. 

62. Omaha Water Co. v. Omaha, 
162 Fed. 225, 231, 89 CCA 205, 15 Ann 
Cas 498 [aff 218 U. S. 180, 30 SCt 615, 
54 L. ed. 991]. 

“The city contends that the con- 
tract with the water company for the 
acquisition of the waterworks is not 
a matter of public concern, and it 
eites Illinois Trust, ete, Bank vy. 
Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518, and similar cases 
to the effect that such contracts are 
of a private or business nature. But 
that was said in coftradistinetion to 
acts done in the exercise of the legis- 
lative and governmental powers of 
municipalities. It has never been 
held, and never can be with. reason, 
that a contract between a water com- 
pany and a city for the acquisition 
by the latter of a system of water- 
works is not a matter of public con- 
cern. By common consent a water 
company is called a publie service 
corporation, and is therefore given 
the use of the public streets for its 
mains and pipes. Its system of 
waterworks constitutes a public 
utility of vital importance to the 
health and well-being of a city and 
its inhabitants. The city of Omaha 
was invested with power to appropri- 
ate private property for the public 
use in constructing and operating 
waterworks of its own. The rates 
and charges of water companies are 
Subject to regulation by the state 
within constitutional limitations; and 
this on the theory that the property 
and operations of such a company are 
affected with a public interest. To 
say that the matters submitted to the 
appraisers in this case were not of 
public concern is to disregard the 
essential nature of things.” Omaha 
Water Co. vy. Omaha, supra. , 

63. U. S.—Hamilton Gaslight, ete., 
Co. v. Hamilton, 146 U.S. 258, 13 SCt 
90, 86 L. ed. 963 [aff 37 Fed. 832]. 

Ind.—Indiana R. Co. v. Hoffman, 
161 ind. 593, 69 NE 399. 

Mich.—Detroit v. Detroit United 
R. Co., 172 Mich. 136, 137 NW 645. 


Tex.—Ennis Waterworks Co. v. 
Ennis, 105 Tex. 68, 144 SW- 980. 
Can.—Ricard v. Grand’Mére, 50 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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unambiguous terms of an unequivocal grant of such. 


ower.®*4 


[§ 2234] 3. Stipulation for Reference. 
the contract provides for reference of questions 


arising on the execution thereof 


person in charge of the work, or, in case of his 
death or disability, to his successor, the contractor 
is entitled to a reference to the person named in 
the absence of evidence of his death or disability.® 
A stipulation for reference of such questions to one 
supervising the work does not operate as a bar to 
a trial before the court of questions relating to 
the contractor’s lability thereunder,®* unless the 
stipulation provides that a reference and decision 
by the referee shall be a condition precedent to 
the bringing of such action, and there has been no 
Nor will a finding of the person su- 
pervising the work be binding upon the parties to 
the contract in the absence of provisions in the 
contract making his certificate conclusive, or using 
it as the basis of payments under the contract,®® 


reference.®* 


Can. S. C. 122, 20 DomLR 768 [vary- 
ing 23 Que. K. B. 97]. 

See also supra § 2232 note 45. 

{a] Lighting by the city.—A con- 
tract with a public lighting company 
to give it a preference at the end of 
the term for a renewal is construed 
to mean a preference over other 
competing companies, but does not 
operate to prevent the city from do- 
ing the lighting itself. Ricard v. 
Grand’ Mére, 50 Can. S. C. 122, 20 
DomLR 768 [varying 23 Que. K. B. 


97]. 

64. Vincennes v. Citizens’ Gas 
Light Co., 132 Ind. 114, 31 NE 573, 
16 LRA 485. 

65. Ironton v. Harrison Constr. 
Go., .212' Fed. 353,'129. CCA 29. ; 

66. King Iron Bridge, etc., Co. v. 
St. Louis, 43 Fed. 768, 10 LRA 826 
[app dism 149 U..S. 769 mem, 13 
SCt 1044 mem, 37 L. ed. 960 mem]; 
Algate v. Lansing, 180 Mich. 484, 147 
NW 561. 

67. McDougall v. Penticton, 20 B. 
Cc. 401, 20 DomLR 247. 

68. Bigler v. New York, 9 Hun 
EN. Y.) 253. See St. Charles v. 
Stookey, 154 Fed. 772, 85 CCA 494 
{certiorari den 208 U. S. 617, 28 SCt 
569, 52 L. ed. 647] (city engineer’s 
notice to the contractor to repair a 
break was an act of the engineer as 
agent of the city, and not his decision 
as referee under the reference stipu- 
lated for in the contract). 

69. Katz-Craig Contracting Co, v. 
Cozad, 101 Nebr. 189, 162 NW 490. 

Estoppel generally see LEstoppel 
$§ 190-198, 218, 219. 

70. Construction of statute by 
parties see supra § 2126. 

71. See Contracts § 517. 

72. U.S.—Old Colony Trust Co. v. 
Omaha, 230 U. S. 100, 33 SCt 967, 57 
L, ed. 1410; Nolte v. Hudson Nav. Co., 
16 F. (2d) 182. ‘ 

Ill.— Chicago v. Chicago, etc., R. 
©o., 174 Ill. A. 452. ; 

Iowa.—Davenport Gas Light, etc., 
Co. v. Davenport, 13 Iowa 229. ; 

Kan.—Beloit Water Co. v. Beloit, 
91 Kan. 665, 139 P 388. 

Mo.—St. Louis v. Laclede Gas 
Light Co., 155 Mo. 1, 55 SW_1003; 
St. Louis Gaslight Co. v. St. Louis, 
46 Mo. 121. 

N. Y.—Beaver Engineering, etc., 
Co. v. New York, 192 App. Div. 662, 
183 NYS 386 [aff 233 N. Y. 548 mem, 
135 NE 912 mem]; Brockway v. Uti- 
ea, 146 App. Div. 170, 130 NYS 
1013. 

[a] Computation of water rentals. 
—A contract under which a city sold 
its waterworks, taking bonds in part 
payment, and agreeing to pay a cer- 
tain sum per year as hydrant rental, 
is construed, in the light of the 
course of dealing and correspondence 
between the parties, to authorize the 


city to deduct the interest due on' 
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unless the circumstances are such as to constitute 


an estoppel against the city’s contesting such find- 


Where 


ing. 


to a particular 


thereunder.** 


the water rental. 
v. Beloit, 91 Kan. 


the bonds from 
Beloit Water Co. 
665, 139 P 388. 

{b] Distribution of electricity.— 
Acquiescence by the municipality in 
the extension of a franchise for elec- 
tric light to the distribution of elec- 
tricity for power and heat evidenced, 
as in this case, by the collection of 
taxes imposed on receipts therefrom 
and the purchase by the city of cur- 
rent for power, has been held to en- 
title those who had advanced money 
on the security of the franchise to 
insist upon the recognition and con- 
tinuation of the right of the corpora- 
tion to supply electricity for power 
and heat as well as light; and an or- 
dinance requiring the corporation to 
discontinue such distribution of heat 
and power is void under the contract 
clause of the constitution of the 
United States. Old Colony Trust Co. 
v. Omaha, 230 U. S. 100, 38 SCt 967, 
57 L. ed. 1410. 

[c] Percentage of gross receipts. 
—Where defendant had contracted to 
do certain street lighting for a city, 
the contract containing provisions 
which the city claimed required de- 
fendant to pay it semiannually a cer- 
tain per cent of gross receipts, which 
construction defendant denied, and 
it appearing that for five years the 
parties had failed to comply with or 
take steps to enforce such provision, 
it was held that such failure might 
be regarded as an interpretation by 
the parties that defendant was not 
required to make such payment and 
that therefore the city was estopped 
to maintain an action for its collec- 
tion. St. Louis v. Laclede Gas Light 
Co., 155 Mo. 1, 55 SW 1008. 

73. National Waterworks Co. v. 
Kansas City School Dist. No. 7, 48 
Fed. 523. 

[a] Reason for this view.—‘‘Re- 
garding this verbal agreement, it 
may be said that the construction 
given to a doubtful provision by the 
parties to a contract,.and affecting 
their interest only, often influences 
courts in their judgment, upon the 
reasonable presumption that the 


iparties to a judgment are in a con- 


dition to best know what was meant 
or intended by it, and, moreover, 
likely to guard their interest. The 
force of such reasoning is broken 
when we come to apply it to munici- 
pal corporations. They must of ne- 
cessity have their affairs conducted 
by persons selected according to law, 
who often have but a general public 
interest in the matters intrusted to 
them, are frequently changed, and 
not always the best calculated to 
construe contracts made by their 
predecessors. This is illustrated to 
some extent in the case before the 
court, in which sehool directors of 
one board contracted to pay, and the 


[§ 2235] 4. Construction by Parties.7° The gen- 
eral rule holding parties to that construction of a 
doubtful clause of a contract placed upon it, and 
acted upon, by themselves," has been applied to 
municipal contracts,’? although it has been held 
that the court is free to construe the contract with- 
out being influenced by such considerations in cases 
involving the public interests,” especially where the 
contract is not obscure and the conduct of the city’s 
officials is clearly in derogation of the city’s rights 


Interpretations of specifications by a duly author- 
ized officer of the city given to the successful bidder 
prior to the making of the contract become a part 
thereof and binding upon the city.7 

[§ 2236] 5. Amount or Rate of Compensation. 
Rates for municipal service stipulated in a munici- 
pal contract must be observed by both parties,”¢ 


Same or another set of directors 
afterwards refused payment. A court 
asked to construe the provisions of a 
contract. under such or similar cir- 
cumstances may well hold itself free 
to do so without being influenced by 
the views entertained or even acted 
on by the corporators, especially in 
a case involving public interests, as 
the present one does.” National 
Waterworks Co. vy. Kansas City 
School Dist. No. 7, 48 Fed. 5238, 524. 
74. Fullerton v. Des . Moines, 
(Iowa) 115 NW. 607, 611. 
_“When parties standing in posi- 
tions of equal advantage are dealing 
solely in their own right, and putting 
to hazard only their own individual 
interests, it is often both just and 
equitable that they be held bound by 
any construction they mutually place 
upon their contracts, but it is a rule 
having very little application where 
one of the parties is a public officer 
and the subject of negotiation is one 
directly involving public rights and 
public interests, and this we think is 
especially true where as in this case 
the contract is couched in terms so 
clear, certain, and unambiguous as 
to leave no room for varying con- 


struction.” Fullerton v. Des Moines, 
supra. 
75. Philadelphia v. Welsbach St. 


ahve. Co., 218 Fed. 721, 134 CCA 


76. Decatur Gaslight, etc., Co. v. 
Decatur, 24 Ill. A. 544 [aff 120 Ill. 
67, 11 NE 406]; McGovern v. New 
York, 185 App. Div. 609, 171 NYS 
909; Kingston v. Kingston Water- 
works Co., 19 U. C. Q. B. 490. 

[a] Compensation on unit basis.— 
Where a contract for construction of 


the New York subway provided for 


compensation not in a gross sum 
for the entire work, but on a unit 
basis of a fixed sum for each cubic 
yard of exeavation, and further pro- 
vided for monthly payments on the 
basis of the engineer’s estimates of 
work done, retaining fifteen per cent 
until completion of the work, the 
contractor upon completion of the 
work is entitled to compensation for 
the entire excavation and is not re- 
stricted to the amount of bonds au- 
thorized for the construction by the 
board of estimate on the basis of es- 
timates which prove to be incorrect, 
McGovern v. New York, 185 App. Div. 
609, 171 NYS 909. 

[b] Reduction of rates.—Where 
an ordinance granted certain privi- 
leges to a gas company in considera- 
tion that the latter should “furnish 
gas...at rates as favorable as that 
furnished by’ another company 
named, and after the passage of the 
ordinance the company named there- 
in reduced its rates, the city is not 
liable to pay any higher price than 
such reduced rate. Decatur Gaslight, 


1382 [44 C.J.], 
subject to statutory restrictions as to the duration 
of the contract,’’ and the right of the state to regu- 
late rates.7® A contract fixing a rate for a particu- 
lar year is not in the nature of an agreement run- 
ning from year to year, and cannot be held to fix 
the rate for subsequent years;*® and in the absence 


of special provision the city is entitled to the same. 


rates and customs enjoyed by private corporations 
and persons,®° or at rates customarily made by the 
contractor for the particular grade of work, fol- 
lowing methods usually followed therein by him.*+ 
Effect will be given to the entire contract where 
one provision therein as to compensation is quali- 
fied by another,’? and where two or more rates for 
different kinds of work are provided for, but par- 
ticular work for which compensation is sought is 
not specifically classified, the rate for the work most 
nearly approximating the unclassified work will 
apply.§§ 

Deductions and additional compensation. Where 
the contract provides for deductions, they can be 
made only in the prescribed manner.** Where the 
contractor has been fully paid for all the work 
called for by his contract and where he has done 
nothing additional, he is not entitled to additional 
compensation,®> even though a city ordinance 
awards him an additional sum.*%¢ 

[§ 2237] J. Assignment*’—1. Of the Contract. A 
provision in a charter or statute or the contract 
itself, that a contract with a municipality shall 
not be assigned without the consent of the city, is 


etc., Co. v. Decatur, 24 Ill, A. 544 
{aff 120 Ill. 67, 11 NE 406]. 


MUNICIPAL CORPORATIONS 


must be given to the entire contract, 
including the proviso, and the city is 
not liable for rent of lamps on moon- 


3 ¥ a ee ee aoe 


‘valid and operative according to its terms,°° an as- 


signment without consent operating to relieve and 


‘discharge the city from all liabilities under the 


contract.8® In the absence of a prohibition of an 
assignment without consent, an assignment of a 
contract not necessarily personal in its character 
is valid and the assignee of the contractor may 
recover against the city thereon,®® such right ex- 
tending to all sums due for work previously done 
under the contract,®! unless the right to them is re- 
served in express terms to the assignor.®* The as- 
signee of the contract is bound by its terms®? and 
by receipts given by him in accordance therewith,°* 
and takes the contract subject to the defense of 
ultra vires if justified by the facts.%* 

[§ 2238] 2. Of Claims under the Contract. An 
assignment of moneys due under a contract is not 
within the meaning of the prohibition against an 
assignment of the contract without the city’s con- 
sent,°® and, in the absence of other similar provi- 
sions specifically applicable to assignments of 
claims under a contract, an assignment of this char- 
acter without consent of the city is valid.” Even 
if the contract contains: a provision against an 
assignment of moneys due thereunder without the 
consent of the city, it is held that such provision 
is for the protection of the city only,®® and does 
not invalidate an assignment without the city’s con- 
sent as, against the rights of a subcontractor to 
sequester the amount due the contractor after no- 
tice to the city.°* The general rule that a partial 
Vita v. Loprete, 77 N. J. Eq. 538, 535, 


77 A 536, AnnCasl1912A 362. 
90. 


88 2936-2938 


Fixing public utility rates by con- 
tract see supra §§ 557-559 in 43 C. J. 

77. State v. Ironton Gas Co., 37 
Oh. St. 45. 

Duration of contract 


see supra 


§ 2127. See also supra §§ 558, 559 
in 43 C. J. 
7g. Victoria v. Victoria Ice, Light, 


ete., Co., 134 Va. ‘124, 114 SE 89 
foverr Virginia-Western Power Co. 
v. Buena Vista, 125 Va. 469, 99 SH 
723, 9 ALR 1148]. See also supra §§ 
554-556 in 43 C. J. 

79. Harlem Gaslight Co. 
York, 83 N.Y. 309: 
go. Touchard v. Touchard, 5 Cal. 


v.- New 


Mierson v. New York, 6 Daly 
(N. Y.) 74, 

[a] Advertising.—Where the pub- 
lisher of a German newspaper, un- 
der the direction of municipal officers 
but without any contract as to price 
to be paid, published certain adver- 
tisements in the newspaper, the mat- 
ter of which was sent to him in Eng- 
lish in a larger size type than was 


ordinarily used in his paper, and in- 


endeavoring to imitate it in German 
text he caused the advertisements to 
occupy a larger space in the paper 
than they would have occupied if 
printed in his ordinary type, it was 
held that he was entitled to payment 
for space that would have been occu- 
pied if the matter had been printed 
in the ordinary type of the paper and 
at the rates ordinarily charged by 
him for such space, but not for the 
space actually occupied. Mierson vy. 
New York, 6 Daly (N. Y.) 74. 

gz. Winfield v. Winfield Gas Co., 
87 Kan. 24, 14 P 499. 

fa] Street lighting.— Where a 
lighting company contracts with a 
city to light its streets at a stipu- 
lated sum for each lamp per year, 
and to keep all lamps lighted every 
night in the year, except when the 
moon gives sufficient light, and a 
proviso is added thereto that the city 
shall not be liable for rent for any 
jamp for any night when lamps are 
not lighted, full force and effect 


light nights, when lamps are not 
lighted. Winfield v. Winfield Gas Co., 
37 Kan. 24, 14 P 499. 

83. Beaver Engineering, etc., Co. 
v. New York, 192 App. Div. 662,183 
NYS 886 [aff 233 N. Y. 548 mem, 135 
NE 912 mem]. 

84. Philadelphia v. Welsbach St, 
eee Co,, 218 Fed. 721, 134 CCA 


. [a] Deductions after tests. — 
Where the contract provides for cer- 
tain deductions to be made from the 
contract rate to be determined by 
tests made in a certain prescribed 
manner, such deductions cannot be 
made where it appears that the tests 
were not made in the manner stipu- 
lated. Philadelphia v. Welsbach St. 
Lighting Co., 218 Fed. 721, 134 CCA 


399: 
Longstreth v. Philadelphia, 245 
Pa; 233; 911A 667% 


gs6. Longstreth v. Philadelphia, 
supra. 
87. Assignment of contract gener- 


ally see Assignments §§ 138, 44-49. 

88. Deffenbaugh v. Foster, 40 Ind. 
382; De Vita v. Loprete, 77 N. J. Ea, 
533, 77 A 536, AnnCas1912A 362 [aff 
75 N. J. Eq. 418, 72 A 1007]; Subur- 
ban Electric Light Co. v. Hempstead, 
38 App. Div. 355, 56 NYS 448. 

89. De Vita v, Loprete, 77 N. J. 
Eq. 5338, 77 A 536, AnnCasl1912A 362 
[aff 75 N. J.-Hq. 418,72 A. 1007]; 
Suburban Electric Light Co. v. Hemp- 


py oer 38 App. Div. 3855, 56 NYS 
43. 
[a] “One of the purposes of this 


provision is, manifestly, to prevent a 
collusive arrangement between par- 
ties who might otherwise be bidders 
on the contract, by which the city 
would be deprived of the benefit of 
competition between them, and one 
of their number enabled (perhaps) to 
obtain an award of the contract at an 
exorbitant figure. The importance of 
such provisions in municipal con- 
tracts is great; they are absolutely 
necessary for the protection of mu- 
nicipalities against extortion.” De 


Chapin v. Pike, 184 Mass. 184, 
68 NE 42; Devlin v. New York, 63 
N. Y. 8, 50 HowPr 1. 

91. McCubbin vy. Atchison, 12 
Kan, 166; Chapin vy. Pike, 184 Mass. 
184, 186, 68 NE 42. 

_“Of course it is true that an as- 
signment of what is due or is to be- 
come due under a contract is not an 
assignment of both the duty of per-: 
forming the contract and receiving 
payment therefor. By the very terms 
of that assignment the benefit of the 
payment is separated from the bur- 
den of performance. But where the 
contract as a whole is assigned there 
is no separation between the benefits 
and burdens. A contract is a single 
entity; and if it is assigned as an 
entity and the contract is fully exe- 
cuted except the payment of certain 
money earned under the contract, the: 
assignee is entitled to it.” Chapin v. 
Pike, supra. 

Assignment of claims under con- 
tract see infra § 2238. 


Bae McCubbin v. Atchison, 12 Kan. 
93. Campbell v. District of Colum-= 


bia,’ LLY UiS.0:6155, 6. SCt 9232.5 29) Ts 
ed. 1007. ; 

_94 Campbell v, District of Colum- 
bia, Supra. 

95. Pearson v. Duncan, 198 Ala, 
apiece Pewee 3 ALR 242. 

ls ickey v, Porter, 20 ‘ 
101 SW 586. sen bo 
§ Berienrmanh of contract see supra 

97. Dickey v. Porter, 203 Mo. 1, 
101 SW 586. 

98. Portuguese-American Bank y. 
Welles, 242 U. S. 7, 37. .SCt 3, 61 L; 
eam [rev 211 Fed. 561, 128 CCA 

99. Portuguese-American Bank y. 
Welles, supra. 

[a] Reason for rule.—‘‘There is a 
logical difficulty in putting another 
man into the relation of the cove- 
nantee to the covenantor, because 
the facts that give rise to the obli- 
gation are true only of the covenan- 
tee—a difficulty that has been met 


a a ge Oe en el Oe 
For later cases, developmemts,and changes in the law see cumulative Annotations, same title, page and note number, 


q 


§§ 2288-2240] 


assignment by a opeatince will not 


law unless made with the consent or ratification of 
the debtor! has no application where the city has 
waived its right to object thereto by paying assigned 
portions of the contractor’s claim to others. 

[§ 2239] K. Modification? and Rescission‘—1. In 


General. A city having power to 


may, as a general rule, modify or cancel it,> with the 
consent of the contractor,® or may insert in the 
contract a provision for its termination.’ 
the rule permitting assent to a modification of the 


contract to be implied from the 


city authorities,’ it is held that it is for the jury 
to determine whether such assent should be im- 


plied.?® 
by the fiction of identity of person 
and in other ways not material here. 
Of course a covenantor is not to be 
held beyond his undertaking and he 
‘may make that as narrow as he likes. 
Arkansas Valley Smelting Co. v. 
Belden Min. Co., 127 U. S. 379, 8 SCt 
1308, 82 L, ed. 246. But when ‘he has 
incurred a debt, which is property in 
the hands of the creditor, it is a 
different thing to say that as between 
the creditor and a third person the 
debtor can restrain his alienation of 
that, although he could not forbid the 
sale or pledge of other chattels. 
When a man sells a horse, what he 
does, from the point of view of the 
law, is to transfer a right, and a 
right being regarded by the law as a 
thing, even though a res incorporalis, 
it is not illogical to apply the same 
rule to a debt that would be applied 
to a horse. It is not illogical to say 
that the debt is as liable to sale as 
it is to the acquisition of a lien. 
To be sure the lien is allowed by a 
statute subject to which the contract 
was made, but the contract was made 
subject also to the common law, and 
if the common law applies the prin- 
ciple recognized by the statute of 
California that a debt is to be re- 
garded as a thing and therefore sub- 
jects it to the ordinary rules in de- 
termining the relative rights of an 
assignee and the claimant of a lien, 
it does nothing of which the debtor 
can complain. See further, Cal. Civil 
Code, §§ 954, 711. -The debtor does 
not complain, but stands indifferent, 
willing that the common law should 
take its course.” Portuguese-Ameri- 
can Bank y. Welles, 242 U.S. 7, 11, 
Si, SOt 3,61: Iu. ed. 116, 

1. See Assignments § 60 

2. Gordon v. Jefferson City, 111 
Mo. A. 23, 85 SW 617. 

3. Modification of contract gen- 
erally see Contracts §§ 604-615. 

Supplemental contracts see supra 
§ 2186. ; 

4. Rescission of contract generally 
see Contracts §§ 620-691 

5. Atlantic City v. Warren Bros, 


Co., 226 Fed. 372, 141 CCA 202; Bean’ 


v. Jay, 23 Me. 117; Meech v. Buffalo, 
29 N. Y./198. 

[a] Waiver of clause requiring 
presentation of claims on the 15th of 
the month following any extra work 
outside the specifications, having no 
reference to pre-existing claims, is 
essentially an ‘elimination of such 
provision from the contract and is 
binding upon the city. Atlantic City 
v. Warren Bros. Co., 226 Fed. 372, 
141 CCA 202. 

ce See infra § 2241. 

7, Moriarty v. Orange, 89 N. J. L. 
385, 388, 98 A 465 [aff 90 N. J. L. 328 
mem, 100 A 1070 mem]. 

“Tt was legal to insert in the con- 
tract the provision for its termina- 
tion. . The argument that no such 
provision is authorized by the stat- 
ute is beside the point. It may be 
extrastatutory, but that is very 
different from being illegal. It would 
be intolerable if the legislature were 
required to authorize’ specifically 
every provision and specification of 
every municipal contract. The de- 
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be recognized at 


make a contract 


Under 


conduct of the 
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[§ 2240] 2. Limitations upon Power of City To 
Modify or Rescind. There are certain important 
limitations upon the power of the city to modify 
or rescind its contracts.1° This power is always sub- 
ject to charter or statutory restrictions. 
only be exercised by authorized officers!? acting 
within the scope of their powers,!* and in the man- 
ner prescribed for the execution of the original 
contract,'* the statute in force at the time of the 
modification controlling. 
an assent: of a municipal corporation to a variation 
or modification of a contract may be implied from 
its conduct, and that immaterial modifications not 
amounting to substantial changes in the contract 


It can 


It is held, however, that 


may be made without observance of all the formali- 


tails must be left to the municipality, 
as in fact they always have been. 
The suggestion that the right to ter- 
minate a contract opens the door for 
the evasion of competitive bidding 
is without force. The fact that a 
provision which is intended to pro- 
tect the rights of the city by secur- 
ing prompt and exact performance on 
the part of the contractor, adds to 
the power of the municipality, is far 
from being against public policy; it 
is quite in accordance therewith. If 
in fact the provision is perverted 
for the purpose of evading the re- 
quirement of competitive bidding, 
the court can readily correct the evil 
by setting aside the fraudulent con- 
tract. There is no suggestion of 
fraud in shits case.” Moriarty v. 
Orange, sup 

8. See inten § 2240. 

9. Carson vy. Dawson, 
453, 152 NW 842. 

10. See infra this section. 

Necessity for consent of contractor 
see infra § 2241 

dle sPeoy N-: Clarke, 79 App. Div. 78, 
79 NYS 1111 [rev on other grounds 
174 N. Y. 259, 66 NE 819]. See Lioyd 
v. Toledo, 20 Oh. -Cir, .Ct. N. S, 47 
(holding that a statute requiring the 
recording of a modification of an ex- 
isting municipal contract is directory 
only, and will not nullify a modifica- 
tion not recorded). 

[a] Prices for advertising.—Where 
a city charter provides that prices 
for city advertising shall be fixed by 
the city council at the first meeting 


129 Minn. 


of the year and that such price shall 


control all the year, the council may 
not later allow a higher price for 
such advertising. Peo. v. Clarke, 79 
App, Divesl8,. 79--NYS. Ili) freyi:on 
aunt grounds 174 N. Y. 259, 66 NE 
819]. 

12. U. S.—Atlantiec City v. War- 
fen, Bros. Co., 226 Fed. 372, 141 CCA 


Ala.—Greenville v. Greenville 
Water Works Co., 125 Ala. 625, 27 S 


764, 

Ariz.—Southern Surety Co. 
Prescott, 26 Ariz., 66, 221 P 834; 
Tempe vy. Corbell, 17 Ariz, 1, 147 Pp 
745, TRALIISE 581. 


41$2! Sacramento Vi. Kirk, -7.;Cal. 
] Duffy, 117 Ill. A. 


Ill.—Chicago v, 
261 [aff 218 Ill. $42, 75 NE 912]. 
OY Soapaalae sched Haute v. Lake, 43 Ind. 

0. 

Iowa.—Ottumwa R., etc., Co. v. Ot- 
tumwa, 173 NW 270. 

Mass.—Rollins v. Salem, 251 Mass. 
468, 146 NE 795. 

Mich.—United States Electric Fire- 
Alarm Co. v. Big Rapids, 78 Mich. 
67, 48 NW 1030. 

N. Y.—Craig v. New York Sinking 
Fund Comrs., 208 App. Div. 412, 203 
NYS 236; Mott v. Utica, 114 App. Div. 
736, 100 NYS 150; Weston y. Syra- 
cuse, 82 Hun 67, 31 NYS 186 [rev on 
other grounds 158 N. Y. 274, 53 NE 
12, 70 AmSR 472, 43 LRA 678]. 

Oh.—Newark v. Fromholtz, 102 Oh. 
St. 81, 180 NE 561. 

[a] Authority conferred on offi- 
cer.—Where a contract for street 
cleaning provided that the work 


‘no ratification was necessary. 


should be done according to specifica- 
tions, declaring that the roadway 
should be cleaned from curb to curb, 
and that the work should be per- 
formed under the supervision and di- 
rection, and subject to the approval, 
of the city surveyor, the surveyor 
had authority to extend the work of 
cleaning beyond what was required 
by the contract. Mott v. Utica, 114 
App. Div. 736, 100 NYS 150. 

13. Rollins v. Salem, 251 Mass, 
468, 146 NE 795. 

[al The mayor as the chief ex- 
ecutive officer may ameliorate bur- 
densome and oppressive contracts by 
removal of such conditions so far as 
lawfully possible. and may settle 
with one contractor, and go on un- 


der a less expensive plan. Rollins 
as Salem, 251 Mass. 468, 146 NE 
795. 

14. Ala.—Greenville v. Greenville 
ae Works Co:, 125 Ala. 625, 27 S 
764. 3 

epee meus be Va Kirks< 7 sG@als 
419. aaa! 4 ; 

Ill.—Chieago v. Duffy, 117 Ill. A. 


261 [aff 218 Ill. 242, 75 NE, 912]. 
saa r= herre Haute v. Lake, 43 Ind. 
4 

Iowa.—Ottumwa R., ete., Co. v. Ot- 
tumwa, 173 NW. 270. 

Mass.—Millen v. Boston, 217 Mass, 
471, 105 NE 453. 

Mich.—W. F. Stewart Co. v. Flint, 
147 Mich. 697, 111 NW 352. 

Oh. —Newark v. Fromholtz, 102 Oh. 
St. 81, 130 NE: 561. 

[a] > Verbal instructions by mem- 
bers of a city council to the city 
marshal. to notify. a waterworks com- 
pany to discontinue its supply of 
water to the city, and evidence of the 
marshal’s having accordingly done 
so, are incompetent to prove a dis- 
continuance: of the contract existing 
between the city and the company for 
the supplying of water to the former, 
since corporate action alone could 
discontinue such contract, and this 
could only be proved by written min- 
utes and dee legls of the council. 
Greenville v. Greenville Water 
Works Co., 125 Ala. 625,27 S 764. 


15. Ottumwa Eye ete., Co. v. Ot- 
tumwa, (lowa) 173° NW 270. 
{a] Ratification by  electors.— 


Where a statute requires ratification 
of the city’s contract by vote of the 
electors, the city council. cannot 
without such ratification modify the 
contract entered into before enact- 
ment of such statute at a time when 
Ot- 
tumwa R., etc, Co. v. Ottumwa, 
(lowa) 173 NW 270. 

16. Newport News v. Potter, 122: 
Fed. 321, 58 CCA 483; Clark v. Dead- 


wood; 22 S.. D. 233, 117 .NW 1381, 18 
‘LRANS 402. 
[a] Modification not implied.— 


The acceptance, by a city, of a li- 
cense fee, imposed on a business con- 
ducted in a frame building within the 
fire limits, after the owner was 
bound, under a contract between him 
and the city; to remove the building, 
did not extend the time in which re- 
moval was required. Clark vy. Dead- 
wood, 22 S8..D, 238, 117. NW 131, 18 
LRANS. 402. 


. 
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ties prescribed by the statute for its original exe- 
cution,!7? the power to do so being specifically 
_granted by statute in some jurisdictions.1% 
has no power to modify or rescind a contract where 
it is itself in default in its obligations to the con- 


tractor,1® or where the contract 
performed by the contractor.?° 
Increase of contract price. 


17. Ampt v. Cincinnati, 8 OhS& 
CP 624, 6 OhNP 208; Thompson v. 
Chatham, 9 Ont. L. 348, 5 OntWR 
156. 

18. See statutory provisions; 
Morse vy. Boston, 253 Mass. 247, 
NE 813. 

19. New York v. Jersey City 
Third Nat. Bank, 221 Fed. 175, 137 
CCA | 75, 

20. Crebs v. Lebanon, 98 Fed. 549; 
Hjelm v. St. Cloud, 134 Minn. 348, 159 
NW 833; Peo. v. Hylan, 116 Misc. 
419, 190 NYS 387 [rev. on other 
grounds 200 App. Div. 871, 192 NYS 
850 (app dism 234 N. Y. 508 mem, 
138 NE 425 mem)]; Macartney v. 
Haldimand, 10 Ont. L, 668, 6 OntWR 
805. 

21. Dockett v. Old Forge 

ough, 240 Pa. 98, 87 A 421, 
. 22. U. S.—Minneapolis v. Minne- 
apolis: St.; RCo. 216 Us Ss. 417,/%30 
SCt 118, 54 Ll. ed. 259; Block v. Me- 
ridian, 169 Fed. 516, 95 CCA 14. 

Cal.—Von Schmidt v. Widber, 105 
Cal, 151, 38 P 682; 

Tll.— Quincey v. Bull, 106 Ill. 387. 

Ind.—Vincennes v. Citizens Gas 
Light Co., 132 Ind, 114, 831 NE 573, 16 
LRA 485; Indianapolis v. Indianap- 
olis Gas-Light, etc., Co., 66 Ind. 
396 


and 
148 


Bor- 


lowa.—Davenport Gas Light, etc., 
Co, v. Davenport, 13 Iowa 229. 

Ky.—Newport v. Phillips, 40 SW 
378, 19 KyL 352 (recognizing rule), 

La.—New Orleans v, Great South- 
ern Telephone, etc., Co., 40 La. Ann. 
41, 3 S 533, 8 AmSR 502; State v. 
ri eeie 20 La. Ann. 172, 96 AmD 
390. 

Mass.—Hudson Blectric Light Co. 
v. Hudson, 163 Mass. 346, 40 NE 
109. od 

Mo.—Dausch v, Crane, 109 Mo. 323, 
19 SW 61; Murray v. Kansas City, 
47 Mo. A. 105 

Nebr.— Nebraska City v. Nebraska 
City Hydraulic Gas Light, etc., Co.,*9 
Nebr. 339, 3 NW 870. 

N. J.—Taylor v. Lambertville, 43 
N. J. Eq, 107, 10 A 809, 

N. Y.—Nichols v. Eustis, 146 App. 
Div. 475, 131 NYS 265; Bergen Beach 
Land Corp. v. New York, 108 Misc. 
70, 177 NYS 439 [aff 192 App. Div. 
884, 181 NYS 773]. 

Oh.—Cincinnati v. Edison Electric 
Co., 9 OhS&CP 438, 6 OhNP 416. 

Pa.—Western Sav. Fund’ Soc. v. 
Philadelphia, 81 Pa. 175, 72 AmD 
730; Melville v. Philadelphia, 38 Pa. 
Super. 326; Middletown Drain. Co. v. 
Middletown, 1 Dauph. Co. 105. 

21-R, 


R. I.—Arnold v. Pawtucket, 
¥,-15, 41 .A 576, 

Tex,—Galveston v. Morton, 58 Tex. 
409. 


Wash.—U. S. Fidelity, ete., Co. v. 


American Sav. Bank, ete., Co., 103 
Wash. 304, 174 P 6 (recognizing 
rule). 

Wis.—West Bend vy. West Bend 


Heating, etc., 
NW 350. 


Co., 186 Wis. 184, 202 


It has been held that 
the council which made the contract has no right 
to increase the contract price to meet the demands 
on the contractor of striking workmen, where it 
held the contractor’s bond and could bring action 
on that if the contract was abandoned.*+ 

[§ 2241] 8. Necessity of Consent by Contractor. 
A municipal corporation does not possess sovereign. 
power to abrogate or change contracts at will and 
pleasure, regardless of the consent of the contrac- 


y nati v. 
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tor?” 


A city 


has been fully 


Without sueh consent, it cannot change** or 
terminate”* the contract, “except where its operation 
becomes injurious to public health or morals,”> or 
where grounds for rescission without consent ex- 
ist,2* or where the right to revoke is reserved in 
express terms,”’ or by implication,”* as in the case 


of a contract for a continuing service to which 


N. Prt ag v. Halifax, 36 


Ns Sat 


Ont.—Macartney v. Haldimand 
County, 10 Ont. L. 668. 
[a] Architect’s fees.— Where a 


city agrees to pay a firm of archi- 
tects a certain percentage on the 
cost of construction of a fire and 
ice boat, in consideration of their 
services in preparing the plans and 
specifications for the boat, the city 
cannot reduce the compensation 
agreed upon after the architects 
have done their work, by eliminating 
the fire features of the boat and 
thereby reducing its cost of construc- 
tion, Melville v. Philadelphia, 38 Pa. 
Super, 326. 

[b] Purchase of land.—Where the 

board of supervisors of a city au- 
thorized the committee on health to 
purchase certain land, and the deed 
was delivered to the committee and 
presented to the board, and directed 
by it to be held ‘‘in escrow” until the 
consideration therefor should be al- 
lowed, and a warrant for the con- 
sideration was issued and ordered by 
the board to be paid, and was duly 
audited and delivered ‘to the grantor, 
the board could not, by repealing its 
action as to the purchase, divest the 
grantor of his right to collect the 
warrant, Von Schmidt vy, Widber, 
105 Cal. 151, 38 P 682. 
Jae} Street lighting.—(1) A con- 
tract with a gas company, whereby 
the city expressly reserves its ad- 
ministrative authority to keep the 
posts, lamps, and burners in good re- 
pair, if the company should fail to 
do so, and the right to test the qual- 
ity of the gas furnished and the ca- 
pacity of the burners at all times, 
also to establish additional lamps and 
get gas from other works as the pub- 
lic interests may require, is valid, 
and cannot be repealed, impaired, or 
changed by the city by ordinance or 
otherwise. Indianapolis v. Indianap- 
olis Gas-Light, ete., Co., 66 Ind. 396. 
(2) Where a city contracted with a 
company to light the city, and the 
company lighted a portion, but de- 
layed lighting the balance by reason 
of the submissiong of certain dis- 
puted questions to arbitration, as the 
contract provided, and because of a 
suit brought to determine the valid- 
ity of the contract, and undertook to 
perform the contract as soon as no- 
tified by the city authorities, such 
delay was not unreasonable, and did 
not authorize the city to rescind the 
contract, the city having made no 
previous objection thereto. Cincin- 
Edison HBlectric Co., 9 OhS& 
CP 438, 6 OhNP 416. 

23. Middletown Drain Co. v. Mid- 
dletown,. 1 Dauph. Co, (Pa.) 105; 
Arnold v. Pawtucket, 21 R. I. 15, 41 


A 576. 

24. See cases supra note 22. 

25. Grand Trunk Western R. Co. 
v. South Bend, 227'U. S. 544, 33 SCt 
303, 57 L. ed. 633, 44 LRANS 405; 


neither party bound itself for any definite period.?° 

[§ 2242] 4. Grounds for Rescission without Con- 
sent. For the same grounds that would justify the 
rescission of a contract by a private person*® or a 
corporation*®! without consent of the other party to 
the contract, a municipal corporation may rescind 
its contract without the consent of the contractor,*? 
as in the case of fraud,** mistake,** or invalidity 
of the contract.*® 
because of excessive consideration,*® irregularity in 


It cannot be rescinded merely 


Brick Presb. Church Corp. v. New: 
York;.5. Cow; CNe-Y.)) 638: 

26. See infra § 2242. 

27. Newport v. Phillips, 40 SW 
378, 19 KyL 352; Moriarty v. Orange, 
89 N. Jy E385; 98 A 465 [ati 90UNoe J: 
L, 328 mem, 100 A 1070 mem]; Lead- 
er v. Austin, 1 Tex. A. Civ. Cas. § 439; 
U. S. Fidelity, ete., Co. v. American 


Sav, Bank, etc., Co., 103 Wash. 304, 
174 P 6. 
23. 


Sturgeon v. Paris, 58 Tex. Civ. 
A, 102, 122 SW 967. 

29. Sturgeon y. Paris, supra. 

[a] Water supply.—A contract of 
a city to furnish a person water as 
its other customers, not being for a 
definite time, but based merely on his 
application to introduce water into 
his premises for certain purposes, he 
agreeing to be governed by all rules 
and regulations existing, or that may 
be established from time to time, is 
one at will, terminable by either par- 
ty at any time, and without cause. 
Sturgeon v. Paris, 58 Tex. Civ. A. 102, 
122 SW 967. 


30. See Contracts §§ 651-659. 
31. See Corporations § 2531. 
32. S.—Grand Trunk Western 


R. Co. v. South Bend, 227 U. S. 544, 
33 SCt 303, 57 L. ed. 633, 44 LRANS 


405; Columbus vy. Mercantile Trust, 
etc!, | Co:, 218° Uy SS, 645,/'31 "SCt* L057 
54 L. ed, 1193. ; 


Ga.—Americus R., ete.; Co. v. 
Americus, 136 Ga. 25, 70 SH 578. 

Ill.—East St. Louis Gas Light, 
iti Co, v. Hast St. Louis, 47 Ill. A, 


N. Y.—Weston v, Syracuse, 158 N. 
Y, 274, 53 NE 12, 70 AmSR 472, 43 
LRA 678. 


Pa.—Western Sav. Fund Soe. v, 
tones cae ol. Pa,’ 175, 72 amp 
[a] Failure to supply water.— 


Where one under contract fails to 
supply water to a city in accordance 
with his contract, a trustee under a 
mortgage of the waterworks company 
cannot have the city enjoined from 
establishing its own waterworks sys- 
tem. Columbus v. Mercantile Trust, 
ete,» Co.) 218 US 48Po.45, 31 “SCt- 105s 
54 L, ed. 1193. 

33. Weston v. Syracuse, 158 N. Y. 
274, 53 NE 12, 70 AmSR 472, 43 LRA 
pees See generally Contracts §§ 652, 


See New York v. Dowd Lum- 
ber Co., 140 App. Div. 358, 125 NYS 
394 (mistake set up aS a defense to 
an action by the city, and not as 
ground for an independent action to 


rescind), See generally eR OS 
35. Americus R.,, 
Americus, 136 a 25, ve sm "578: 


Hast St. Louis Gas Light, éetc.,..Co. vi 
East St. Louis, 47 Ill. A. 411; Wake- 
field v. Theresa, 125 App. Div. 38, 109 


NYS 414. See generally Contracts 
§ eg et seq. 
36. 


Denver v. Hubbard, 17 Colo. 
A. 346, 68 P 993. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sats so Tee er ae i 
§§ 2242-2245} _ 
payment,** or unproven charges of fraud, or mis- 
take.®9 

[§ 2243] 5. Notice to Contractor of Rescission. If 
a municipality has the right to rescind a contract 
it can only do so by giving notice of. the rescission 
to the other party,*® particularly where the con- 
tract itself requires notice.*1 But if the contract 
in express terms or by implication provides for ter- 
mination without notice, no notice to the contractor 
will be required.*? 

[§ 2244] 6. Effect of Modification or Rescission. 
After effectual revocation of a voidable contract 
no action can be maintained upon it;** but the 
contractor’s right of action will not be affected by 
an ineffectual effort on the part of the city to re- 
voke the contract,*4 or by a modification of the 
contract which does not have the effect of nulli- 
fying it.4° If after revocation the city continues 
to take benefits under the contract, it is liable in 
assumpsit.*® 

[§ 2245] L. Performance and Breach*7—1. In 
General. The rules of law governing the per- 
formance and liability for the breach of private 
contracts*® are generally applicable to municipal 
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contracts,*® as, for example, that a failure of per- 
formance by the contractor is a bar to his recovery 
against the city;°° that a substantial performance 
is a sufficient performance in the law;>! that, where 
the contract so provides, the city must participate 
in tests to determine the sufficiency of perform- 
ance,” or the measure of damages;** that the per- 
formance must be to the satisfaction of a particular 
officer, board, or committee, where the contract so 
stipulates,°* the committee, in such cases, being the 
committee as constituted at the time the contract 
is performed and tender made thereunder;** that 
where the contract provides that an unsatisfactory 
performance shall be ground for rescission, a re- 
covery for the price is not barred thereby provided — 
a substantial compliance is shown; that the city 
is not bound by the unauthorized or willful acts of 
its officers,®” or by the acts of unauthorized officers 
or boards;°® that a city is liable for the breach of 
its contracts,°® even when the legislature has as- 
sumed to authorize the acts involving or consti- 
tuting a breach,®° or even though it should appear 
that the public interest would be promoted by 
a disaffirmance of the contract;®! that whether or 


37. New York v. Jersey City 
Third Nat. Bank, 221 Fed. 175, 137 
CCA 75; Ecroyd v. Coggeshall, 21 R. 
I. 1, 41-A 260, 79 AmSR 741. 

38. Young v. Holyoke, 225 Mass. 
140, 114 NE 62; Baird v. New York, 
96 N. Y. 567; Madden v. Van Wyck, 
35 Mise. 645, 72 NYS 135. 


39. Young v. Holyoke, 225 Mass. 
140, 114 NE 62. 
40. Allen v. Taunton, 19 Pick. 


(Mass.) 485. 


St. Indianapolis v. Bly, 389 Ind. 
373. j 
[a] Failure to give thirty days’ 


notice.—In an action against a city 
on a contract employing plaintiff for 
one year to light street lamps, and 
authorizing defendant to terminate 
the contract by giving one month’s 
notice in writing a judgment for 
plaintiff was proper, where the evi- 
dence showed that defendant’s au- 
thorities undertook to terminate the 
contract for the reason that they had 
made, or could make, a contract with 
others more advantageous to the city, 
or supposed ‘to be so, and without 
giving plaintiff thirty days’ notice 
in writing. Indianapolis v. Bly, 39 
Ind. 373. 

42, Moriarty v. Orange, 89 N. J. L. 
385, 98 A 465 [aff 90 N. J. L. 328 
mem, 100 A 1070 mem]. 

[a] MNonperformance by con- 
tractor.—Where the contract pro- 
vides that in case of nonperform- 
ance by the contractor fines may be 
imposed and the contract terminated 
and further provides that before 
fines are imposed the contractor shall 
be entitled to notice and a hearing 
but does not similarly provide for 
notice and hearing in the case of ter- 
mination of the contract, the impli- 
cation is that the contractor is not 
entitled to notice in the latter case. 
Moriarty v. Orange, 89 N. J. L. 385, 
98 A 465 [aff 90 N. J. L. 328 mem, 
100 A 1070 mem]. i 

43. Hibernian Banking Assoc, Vv. 
Chicago, 178 Ill. A. 138; East St. 
Louis Gas Light, etc., Co, v. East St. 
Louis, 47 Ill. A. 411; Hast St. Louis v. 
East St. Louis Gaslight, ete., Co., 19 
Til. A. 44; Newport v. Phillips, 40 SW 
378, 19 KyL 352. : 

44. Greenville v. Greenville Water 
Works Co., 125 Ala. 625, 27 S 764. — 

45. Saginaw Power Co, v. Sagi- 
naw, 193 Fed. 1008. 

46. State v. Great Falls, 19 Mont. 
518, 49 P 15; U. S. Water Works Co. 
v. Du Bois, 176 Pa. 439, 35 A \251. 

Liability of city on implied con- 
tracts generally see supra § 2247. 

47. Enjoining performance of ul- 
tra vires contracts see supra § 2125. 


48. See Contracts §§ 693-789. 
49. U. S—Omaha Water Co. v. 
Omaha, 156 Fed. 922, 85 CCA 54, 
Ala.—Ready v. -Tuskaloosa, 6 Ala. 
Tomlinson, 


327. 

Ark.—Mena + v. 118 
Ark. 166, 175 SW 1187. 

Cal_—_MeConoughey vy. Jackson, 101 
Cal. 265, 35 P 863, 40 AmSR 53 

Conn.—Bridgeport v. 4itna Indemn. 
Co., 93 Conn. 277, 105 A 680. 

Ill—Chalstran v. Township High 
School Dist. No. 13 Bd. of Education, 
244 Ill. 470, 91 NE 712. 

Ind.—Mann v. Rochester, 29 Ind. A. 
12, 63 NE 874. 


Iowa.—Davenport Gas Light, etc., 
Co. v. Davenport, 13 Iowa 229. 
La.—New Orleans v. St. Louis 


Church, 11 La. Ann. 244. 
Mass.—Bay State St. R. Co. v. Wo- 
burn, 232 Mass. 201, 122 NE 268. 


Mich.—MecManus v. Petoskey, 164 
Mich, 390, 129 NW 681. 3 
Mo.—Boyer v. Kansas City, (A.) 


205 SW 873. 

N. J.—Jersey City v. Harrison, 71 
Nwtd De 695 582A. 100; 

N. Y.—wWithers v. New York, 92 
App. Div. 147, 86 NYS 1105. 


Okl.—Oklahoma City v. Derr, 109 
Okl. 192,-235:P 218: 
Or.—State v. Funk, 105 Or. 134, 


199 P 592, 209 P 113, 25 ALR 625. 

Pa.—Consolidated Dressed Beef Co. 
v. Philadelphia, 245 Pa. 268, 91 A 367. 

R. l.—Callan ‘vi Peck, 37. Ry 1..'227, 
91 A 34. 

Wash.—Norton v. Roslyn, 10 Wash. 
44, 38 P 878. : 

W. Va.—Whittaker v. Huntington, 
88 W. Va. 422, 107 SE 121. 

Wis.—Kaukauna HPlectric Light Co. 
v. Kaukauna, 114 Wis. 327, 89 NW 
542. 

Ont.—Brennan v. Hamiltof, 39 Ont. 
L. 367, 37 DomLR 144. 

50. Columbus v. Mercantile Trust, 
éete., Co., 218 U. S. 645, 31 SCt 105, 
54 L. ed. 1193; McManus v. Petoskey, 
164 Mich. 390, 129 NW 681; Withers 
v. New’ York, 92 App. Div. 147, 86 
NYS 1105. 

51. Destructor Co. v. Atlanta, 232 
Fed, 746; Omaha Water Co. v. Omaha, 
156 Fed. 922, 85 CCA 54. 

[a] Immaterial defects.—A con- 
tract for the construction of a refuse 
burning plant for a city calls for a 
plant which substantially complies 
with the requirements of the con- 
tract and if full compliance is proved 
with the exception of a single defec- 
tive appliance which could be re- 
placed the city is not justified in re- 
fusing to accept the plant. Destruc- 
tor Co, v. Atlanta, 232 Fed. 746. 

52. Destructor Co. v. Atlanta, 232 


Fed. 746, 219 Fed, 996. 
53. Philadelphia v. Welsbach St. 
Poeun Co., 218 Fed. 721; 134 CCA 


54. Silsby Mfg. Co. v. Chico, 24 
Fed. 893; Brennan y. Hamilton, 39 
Ont. L. 367, 37 DomLR 144. 


55. Silsby Mfg. Co. v. Chico, 24 
Fed. 893. 
56. Boyer v. Kansas City, (Mo. 


A.) 205 SW 878. 

57. Ready v. Tuskaloosa, 6 Ala. 
327; Los Angeles Gas, etc., Corp. v. 
Los Angeles, 188 Cal. 307, 205 P 125. 

58. Bigler v. New York, 9 Hun (N. 
re 253; Jones v. New York, 9 NYSt 

[a]. Acceptance of inferior or less 
valuable articles.—Where contracts 
are made by the city on sealed bids 
and proposals under the _ statutes, 
specifying with particularity the ar- 
ticles to be delivered, there is no 
power in any board or officer to re- 
ceive in compliance therewith in- 
ferior or less valuable articles under 
the pretext that they will answer the 
purposes of the city as well or better 
than those specified. Bigler v. New 
York, 9 Hun (N, Y.) 253. 

[b] Interference by unauthorized 
officer or hboard.—Where a board of 
health, which was not subordinate to 
the city authorities who made a con- 
tract for the construction of a sewer, 
interrupted the work of the con- 
tractor causing him to suffer loss, the 
city was not liable for the effect of 
such interference. Jones v. New 
York, 9 NYSt 247. 

59. U. S.—Block v. Meridian, 169 
Fed. 516, 95 CCA 14; The Maggie P., 
25 Fed. 202. 

Ala.—Reid v. Mobile, 2138 Ala, 321, 
104 S 787%, 

Cal. McConoughey v. Jackson, 101 
Cal. 265, 35 P 8638, 40 AmSR 53. 

Il.—Chalstran v. Township High 
School Dist. No. 13 Bd. of Education, 
244 Ill. 470, 91 NE 712. 

Ind.—Mann v. Rochester, 29 Ind. 
A, 12, 68 NE 874. 

Iowa.—Davenport Gas Light, ete., 
Co. v. Davenport, 13 Iowa 229. 
La.—New Orleans v. .St. 

Church, 11 La. Ann, 244, 

Pa.—Consolidated Dressed Beef Co. 
v. Philadelphia, 245 Pa. 268, 91 A 367. 

60. Chalstran ‘v. Township High 
School Dist. No, 13 Bd. of Education, 
244 Ill. 470, 91 NH 712; Western Sav. 
Fund Soc. v. Philadelphia, 31 Pa. 175, 
72 AmD 730. 

61. New Orleans v. Warner, 175 
U. S. 120, 20 SCt 44, 44 L. ed. 96; 
Murray v. Kansas City, 47 Mo. A. 
105; Western Sav. Fund Soc. v. Phila- 
delphia, 31 Pa, 175, 72 AmD 780. 


Louis 
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not a breach has occurred depends, in the case of 
an ambiguously worded contract, on a construction 
of its terms in the light of the purpose served 
thereby,®? or of the circumstances and conditions 
surrounding the performance ;** that where the city 
is itself guilty of a material breach of an indivisible 
contract, it cannot enforce it against the con- 
tractor ;°* that it cannot retain property and refuse 
performanee of its agreement given in consideration 
therefor ;°* that a conditional liability provided for 
in the contract accrues only upon performance of 
the condition;** that a statute giving a municipal 
board jurisdiction under certain conditions, to de- 
termine whether a contract has been breached or 
not, does not deprive the court of jurisdiction to 
determine the existence of the statutory condi- 
tions;*7 that a breach of contract is not nullified 
or affected by a subsequent conditional offer to 
perform by the defaulting party.®* 

[§ 2246] 2. Waiver®® and Estoppel.’° While stat- 
utory requirements with respect to the performance 
of municipal contracts may not be waived or de- 


62. Viernow v. Carthage, 139 Mo. 
A. 276, 123 SW 67 (use of gravel in 
construction of ‘‘macadam”’ streets 
under a contract calling for crushed 
stone only). 

63. Clarke Contracting Co, v. New 
York, 182 App. Div. 835, 170 NYS 136 
{rev on other grounds 229 N, Y. 413, 
128 NE 241] (furnishing by city of 
inferior locations for dumps where 
the water front’ dumps, best suited 
for the purpose, were under repair). 

64 State v. Marion Light, etc., 
Co., 174 Ind, 622, 92 NE 731; Clarke 


Contracting Co. v.. New York, 229 
N. Y. 418, 128 NE 241. 

65. Whittaker v. Huntington, 88 
W. Va. 422, 107 SE 121. 

66. State v. Funk, 105 Or. 134, 


199 P 592, 209 P 118, 25 ALR 625; 
Callan v. Peck, 37 R. I. 227, 91 A 


34. 

[a] Reimbursement for losses.— 
The offer of. a city to reimburse a 
contractor for losses on condition 
that the contractor commence legal 
proceedings and obtain a judicial 
determination that the city council 
had authority to pay a moral obliga- 
tion did not become a binding con- 
tract by reason of the passage of 
ordinances making an appropriation 
and the placing of a release in escrow 
by the contraetor, where no judicial 
determination had been obtained as 
to the authority of the council to pay 
a moral obligation. State v. Funk, 
105 Or. 134, 199 P 592, 209 P 113, 25 

Surety Co. v 


ALR 625. 
ainets 
118 CCA 539. 


67. National 
Louis, 200 Fed. 387, 

[a] Reletting after breach.—Un- 
der a Statute giving jurisdiction toa 
municipal board named to determine, 
after notice and hearing, whether a 
contract has been breached by the 
contractor, and giving power to such 
board in case of a breach to relet, the 
exercise of this power by the board 
is limited to cases where probable 
cause for supposing that the contract 
is not being carried out in good 
faith is shown, and the question 
whether such probable cause exists is 
not concluded by the finding, of the 
court but is an issue open for trial 
in a court of law. National Surety 
Co. v, St. Louis, 200 Fed. 387, 118 CCA 
539. 

68. Bridgeport vy. Adtna Indemn, 
Co., 105 Conn. 277, 105 A 680. 


69. Generally see Contracts §8§ 
764-766. ‘ 
70. Estoppel to deny validity see 


supra § 2225. é 

71. Bay State St. R. Co. v. Wo- 
burn, 232 Mass.. 201, 122 NE 268; 
Carpenter v. Yeadon Borough, 208 
Pa. 396, 57 A 887. See Peo. v. Metz, 
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tractor proceeds 


within the scope 


193 N. Y. 148, 85 NE 1070, 24 LRANS 
201 (holding that even though a 
statutory requirement might be 
waived, there was no evidence of 
waiver where the city acted on the 
violation of the statute as soon as it 
knew of it). 

72. Ark.—Mena v. Tomlinson, 118 
Ark. 166, 175 SW 1187. 

Colo.—Sterling v. Hurd, 44 Colo. 
436, 98 P 174. 

Iowa.—Creston Waterworks Co. v. 
Creston, 100 Iowa 687, 70 NW 739. 

La.—Acme Lumber Co. v. New 
Orleans, 137 La. 899, 69 S 739. 

N. Y.—Carfagno v. New York, 187 
App. Div. 489, 175 NYS 682. 

Okl.—Oklahoma City vy. Derr, 109 
Okl. 192, 235 P 218. 

Wash.—Norton y. Roslyn, 10 Wash. 
44, 38 P 878. 

Ont.—Toronto v. Toronto Electric 
Light Co,, 10 Ont. L. 621, 6 OntWR 
443 [dism app 3 OntWR 825]. 

[a] Printing.—Where, after a city 
let a contract for its printing to a 
newspaper, the paper was leased, and 
the contract assigned to the lessee, 
who continued to publish the paper, 
and performed work under the con- 
tract, the city, by accepting such 
work, waived its right to declare the 
contract forfeited by reason of the 
assignment. Norton v. Roslyn, 10 
Wash. 44, 38 P 878. 

73. Schliess v. Grand Rapids, 131 
Mich. 52, 90 NW 700; Kennedy v. New 
York, 99 App. Div. 588, 91 NYS. 252. 

74 Carfagno v.. New York, 187 
App. Div. 489, 175 NYS 682. 

[a] Fire service installation.— 
Where plaintiffs did not rely upon 
drawing annexed to _ specifications 
for installation of a high pressure 
fire service system, stated to have 
been drawn on scale of two hundred 
feet to an inch, but drawn on scale 
of one hundred and fifty feet, but 
knew of -error when submitting bid, 
did not report error to engineer, and 
proceeded with contract after engi- 
neer had notified them thereof, and 
were cautioned as to inaccuracy of 
quantity in “Information for Bid- 
ders,” and city took over and paid 
for extra pipe plaintiffs had bought, 
they cannot take advantage of honest 
mistake of city and recover damages, 
on the theory of city preventing 
their carrying out full contract on 
the two hundred feet to the inch 
basis. Carfagno v. New York, 187 
App. Div. 489, 175 NYS 682. 

75. Brockway v, Utica, 146 App. 
Div. 170, 130 NYS 1013. 

[a] Failure to appeal.—Where a 
contract with a city for the removal 
of ashes and rubbish from the city 
streets provided that the city engi- 


[§§ 2245-2247 


parted from for the accommodation of either 
party,’! the merely contractual conditions or mat- 
ters incidental to performance or breach are sub- 
ject to waiver,’? and estoppel,’? as where a con- 


with the performance on the basis 


of erroneous specifications which he knows to be 
erroneous ;"4 or acquiesces in the city’s computation 
of his compensation,’® or construction of the con- 
tract;7® or binds himself by contract to assume 
the risk of loss from the acts or conditions al- 
leged. as the breach’? or to abide by .the decision of 
an architect, engineer, or other arbiter named,‘® 
except where it is so patently erroneous as to 
amount to bad faith;7® or where the city has m- 
spected and accepted goods purchased from the con- 
tractor,®° or has failed to enforce contract pro- 
visions,®! or has been guilty of laches in bringing 
suit on the contractor’s breach.*? 

[§ 2247] M. Implied Contracts. 
poration, liké a private corporation®® or individ- 
ual,** may become liable on an implied contract 


A municipal cor- 


of its corporate powers,®* as where 


neer might make certain deductions 
for each failure of the contractors to 
comply with their agreement, and 
that, if they felt aggrieved by the de- 
cisions of the engineer they might 
appeal to a board whose decision 
should be final, the decision of the 
city engineer was conclusive upon 
the contractors if they acquiesced in 
it, and did not appeal. Brockway v. 
eae 146 App.. Div. 170, 130 NYS 

76. E. E. Smith Contracting Co. 
v. New York, 209 App. Div. 271, 204 
NYS 289 [mod on other grounds 240 
N. Y. 491, 148 NE 655]. 

77. New York vy. Palladino, 146 
App. Div.’ 850, 181 NYS 807 [aff 208 
N.Y. 554 mem, 101 NE 1097 mem]. 


78. Sterling v. Hurd, 44 Colo. 436, 
98 P 174. 
79. E. H. Smith Contracting Co. v. : 


hee York, 240 N.Y. 491, 148 NE 


80. Acme Lumber Co. vy. New Or- 
leans, 137 La. 899, 69 S 739. 

81. Mena v. Tomlinson, 118 Ark. 
166, 175 SW 1187; Oklahoma City v. 
Derr, 109 OkKl. 192, 235 P 218. 

82. Toronto vy. Toronto Electric 
Light Co., 10 Ont. L. 621, 6 OntWR 
443 [dism app 3 OntWR 825]. 

83. See Corporations §§ 2516-2524, 

84. See Contracts §§ 7-10. 

85. U. S—Austin v. Bartholomew, 
107 Fed. 349, 46 CCA 327; Burrill vy, 
Boston, 4 F. Cas. No. 2,198, 2 Cliff, 
Bee New York v. Davis, 7 F. (2d) 

Ala.—Montgomery Brush Electric 
Light, etc., Co. v. Montgomery, 114 
Ala. 438, 21 S 960; Montgomery 
County v. Barber, 45 Ala. 237. 

Cal.—Contra Costa Water Co. v. 
Breed, 139 Cal, 432, 73 P 189; Sacra- 
mento County v. Southern Pac. Co., 
127 Cal. 217, 59 P 568, 825; Higgins 
v. San Diego Water Co., 118 Cal. 524, 
45 P 824, 50 P 670; Brown v. Po- 
mona Bd. of Education, 103 Cal. 531, 
387 P 503; Argenti v. San Francisco, 
16, Cal, 255. 

Conn.—Vito v. Simsbury, 87 Conn. 
261, 87:iA 722, 

Dak.—McGuire v. Rapid City, 6 
Dak, 346, 43 NW 706, 5 LRA 752. 

Ga.—Hogansville Vv. Planters’ 
Bank, 27 Ga. A. 384, 108 SH 480. 

Ill.— New Athens v, Thomas, 82 Ill. 
259; Maher v. Chicago, 38 Ill, 266. 

Ind.—Moss v. Sugar Ridge Tp., 
(A.) 67 NE 460. 

Iowa.—Hartley v. Floete Lumber 
Co., 185 Iowa 861, 171 NW 183. 

Kan.—Ellsworth vy. Rossiter, 46 
Kan, 237, 26 P 674. 

Ky.—Corbin v. Davis, 193 Ky. 391, 
236 SW 564; Fox v. Richmond, 40 SW 
251, 19 KyL 326; Nicholasville Water 


For later cases, developments aird changes in the law see cumulative Annotations, same title, page and note number, 


§ 2247] 


it accepts goods®* or services’? delivered or per-_ 


formed on request®® or under compulsion,®® regard- 
less of the use to which they were applied; or 
where it borrows money for corporate purposes,®* 
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or has received money and holds it to the use of 
another entitled thereto;®? or where it is in the 
possession and use of property without an express 
contract. or lease,®® or under a contract which it has 


Co. v. Nicholasville, 36 SW 549, 88 
Sw 430, 18 KyL 592. 
ee eet v. Rockland, 62 Me. 
Mich.—Central Bitulithic Pav. Co. 
v. Mt. Clemens, 143 Mich, 259, 106 
NW 888; Bodewig v. Port Huron, 141 
Mich, 564, 104 NW 769; Carey v. East 
Saginaw, 79 Mich. 73, 44 NW_ 168; 
-Cicotte v. Wayne County, 44 Mich. 


178, 6 NW 236; Endriss v. Chippewa 


County, 43 Mich. 317, 5 NW 632. 
Minn.—Goodhue First Nat. Bank v. 
Goodhue, 120 Minn, 362, 139 NW 599, 
43 LRANS 84. 
Miss.—Jones Bayou Drain Dist. v. 
Sillers, 129 Miss. 13, 91 S 693. , 
Nebr.—Rogers v. Omaha, 76 Nebr. 
187, 107 NW 214; Lincoln Land Co. 
Vv. Grant, 57 Nebr. 70, 77 NW 349, 
Ney.—Fitton v. Hamilton City, 6 
Nev. ene Tucker v. Virginia City, 4 
2 


Nev. 
N. H.—Lucier v. Manchester, 80 
N. H. 361, 117 A 286. 
N. J.—Frank v. Jersey City Bd. of 
Education, 90 N. J. L. 273, 100 A 211, 


LRA1917D 206; epee v. Atlantic 


County, 82 N. J. L. 82, 81 A 358. 

. N. Y.—Harlem Gaslight Co. v. New 
York, 33 N. Y. 309 [aff 26 N. Y. Su- 
per. 1001; Messenger v. Buffalo, 21 
N. Y, 196; Peterson v. New York, 17 
. N. Y. 449; Port Jervis Water Works 
Co. v. Port Jervis, 71 Hun 66, 24 NYS 
497 [aff 151 N. Y. 111, 45 NE 388]; 
Horgan y. New York, 114 App, Div. 
555, 100 NYS 68; Kramrath v. Al- 
bany, 53 Hun 206, 6 NYS 54 [aff 127 
- N, «Y.. 575,. 28. NE .400];° Leonard vy. 
Long Island City, 20 NYS 26, 

N. D.—Ogren’ v. Crystal Springs 
School Dist. No, 29, 52 N. D. 455, 203 
NW 324. 

Oh.—Boeres v. Cincinnati, 3 Oh. 
Dec. (Reprint) 45, 2 WklyLGaz 270. 


Contra Union Gas, etc., Co. v, Cincin- 
nati, 18 OhNPNS 615. 

Okl.—Holdenville v. Lawson, 40 
Okl. 38, 135 P 405. 

Pa.—Koch y. Oil City, 47 Pa. Su- 
per. 248. 

R. I.—Valley Phau Co; v.. Taft,. 27% 
Ri. 136; 61-A 


is §.¢-—Albrignt v. Chester, 43 S. C. 

Tenn.—Memphis Gas-Light Co. v. 
Memphis, 93 Tenn. 612, 30 SW 25. 

Tex.—Brand v, San Antonio, (Civ. 
A.) 37 SW 340. 

Vt.—Hardwick Town School Dist. 
v. Wolcott Town Dist., 78 Vt. 23, 61 
A. 471, 

W. Va.—Cade v. Belington, 82 W. 
Va. 618, 96 SE 1053. 

Wis.—Schneider v. Menasha, 118 
Wis, 298, 95 NW 94, 99 AmSR 996. 

Can. —Bernardin Vv. North Dufferin, 
19) Can. S.-C. 581, 

Ont.—Quaintance v., 5 a ALND, 
18 Ont. 95 

“(The doctrine of implied munici- 
pal liabilities] applies to cases where 
money or other property of a party is 
received under such circumstances 
that the general law, independent of 
the express contract, imposes the ob- 
ligation upon the city to do justice 
with respect to the same.” Argenti 
v. San Francisco, 16 Cal. 255, 282. 


86. Ala.—Mobile v. Mobile Hlec- 
ers Supply Co., 6 Ala. A. 131, 60 
NS) 


Iowa.—Hartley v. Floete Lumber 
Co., 185 Iowa 861, 171 NW 183. 

Ky .—Jameison v. Paducah, 195 Ky. 
(lls oat SW 327. 

Mich.—Central Bitulithic Pay. Co. 
v. Mt. Clemens, 143 Mich. 259, 106 
NW 888. 

N. J.—Wentink v. Passaic County, 
nO6 ON, Je da. 65, 48: A 609. 

N. Y.—Port Jervis Water Works 
Co. v. Port Jervis, 151 N. Y. 111, 45 
NE 388; Harlem Gaslight Co. v. New 
_York, 33 N. Y. 309 [aff 26 N. Y. 
Super. 100]; Kramrath v. pupeny 
53 Hun 206, 6 NYS 54 [aff 127 N. 


575, 28 NE 400]; Leonard v. Long 
Island City, 20 NYS 26. 
Pa.—Koch ‘y. Oil City, 47 Pa. Su- 
per. 248. 
R. 1I.—Pocasset Ice Co. v. Burton, 
35.R. 1.57, 85 A277. 
Tenn.—Keenan Vor. Trenton; .°130 
See 71, 168 SW 1053, AnnCas1916B 


Tex.—Tyler v. Jester, 97 Tex. 344, 
Aen - 1058 [aff (Civ..A.) 74 SW 
. [a] Hose carriages.—A city, hav- 
ing accepted and used hose carriages 
purchased by the fire commissioners, 
became liable therefor upon a quan- 
tum meruit, there being no limitation 
on the power of the commissioners 
to purchase the same. Leonard v. 
Long ‘Island City, 20 NYS 26. 

[b] Hospital furniture—A mu- 
nicipality cannot resist payment for 
furniture delivered to it for use in 
an emergency smallpox hospital, on 
the ground that no formal order had 


been given for the goods to the seller 


by the health officer, where it appears 
that the goods were delivered at the 
hospital, were suitable for the pur- 
pose intended, were of proper price, 
and had been used by the city and 
taken from one hospital to another 
without any offer to return them. 
Koch v. Oil City, 47 Pa. Super. 248. 

87. U. S—New York v. Davis, 7 

F, en 566. 

al.—Lower kings River Reclama- 
tion Dist. No. 531 v. McCullah, 124 
Cal. 175, 56 P 887; Capital Gas Co. 
v. Young, 109 Cal. 140, 41 P 869, 29 
LRA 463. 

Conn.—Bridgeman v. Derby, 105 
Conn, 1, 182 A 25, 45 ALR 728. 

Ga. __‘Hogansville v. Peer nas Bank, 
27 Ga, A. 384, 108 SE 480. 

, a _—-Melluish vy. Alton, 230 Ill, A. 

5 

Iowa.—Loran v. Des Moines, 201 
Iowa 5438, 207 NW 529. 

Kan.—Concordia v, Hagaman, 1 
Kan. A. 35,.41 P 133. 

Nebr.—Miles v. Holt County, 86 
Nebr, 238, 125 NW 527, 27 LRANS 
522; Cathers v. Moores, 78 Nebr. 17, 
113 NW 119, 14 LRANS 302; Call 
Pub. Co. v. Lincoln, 29 Nebr. 149, 45 
NW 245; Grand Island Gas Co. v. 
West, 28 Nebr. 852, 45 NW 242, 

N. H.—Lucier v. Manchester, 80 N. 
H.-361,-117 A 286. 

N, J.—Wentink v. Passaic County, 


66 N. J. L. 65, 48 A 609.° 

N. Y.—Messenger v. Buffalo, 21 
NOY. 196 

Oh.—Boeres  v. Cincinnati, 3 Oh. 


Dec. (Reprint) 45, 2 WklyLGaz 270. 
Ss. C.—Albright v, Chester, 43 S. C. 
Le $399. ‘ 
W. Va.—Cade vy. Belington, 82 W. 
Va. 613, 96 SE 1053. 
Can.—Bernardin vy. North Dufferin, 
19 Can. S. C. 581 [rev 6 Man. 88]. 
Ont.—Quaintance v. Howard Thp.,, 
18 Ont. 95; Lawrence v. Lucknow, 13 
Ont, 421; Perry v. Ottawa, 23 U,. C. 
), B39. 
8s. New Athens v. Thomas, 82 Ill. 
259; Messenger v. Buffalo, 21 N. Y. 


196; Brown v. Belleville, 30 U. C., 
Qs) 3 te. 
[a] Attorneys’ services.—Where 


attorneys, at the request of a town 
council, addressed a meeting of the 
citizens and explained the terms 
upon which the holders of the bonds 
of the town proposed to cancel them, 
and the proposition was accepted by 
the meeting, and the attorneys di- 
rected to prepare an ordinance for 
the purpose of consummating a Set- 
tlement, which they did, and the 
town council afterward. adopted the 
ordinance, and the bonds were taken 
up in pursuance thereof, and the 
whole matter adjusted with the as- 
sistance of the attorneys, it was held 
that they were entitled to recover 
pay from the town for their services. 


New Athens v. Thomas, 82 Ill. 259. 

[b] Extra work.—If a municipal 
corporation, by its own act, causes 
the work done by a contractor to be 
more expensive than it otherwise 
would have been, according to the 
terms of the original contract, it is 
liable to him on implied contract for 
the extra work. Messenger v. Buf- 
falo, 21 N. Y. 196. j 

89. New York v. Davis, 7 F. (2d) 
566; Fox v. Richmond, 40 SW 251, 
19 KyL 326. 

[a] Working off illegal fine.—One 
who has been compelled by the offi- 
cers of a city to perform labor for 
the city in payment of a void judg- 
ment for a fine may require the city 
to pay him therefor. Fox v. Rich- 
mond, 40 SW 251, 19 KyL 326. 


90. Bigelow v. Perth Amboy, 25 
Nid. 297. 
91. Goodhue First Nat. Bank y. 


Goodhue, 120 Minn. 362, 139 NW 599, 
43 LRANS 84; Long v. Lemoyne Bor- 
ough, 222.4Pa.-Stte 71, AO 21nr on ioe 
NS 474; Durand First Nat. Bank v. 
Pepin Joint School Dist. No. 1, 187 
Wis. 547, 203 NW 762; Armstrong vy. 
West Garafraxa, 44 U. C. Q. B. 515. 

92. N. Y.—Swift v. New York, 83 
N. Y. 528 [rev 17 Hun 518]. : 

N. D.—Ogren v. Crystal Springs 
School Dist. No. 29, 52 N. D. 455, 203 
NW 324. ; 

Okl.—Cleveland Nat. Bank v. Cleve- 
land Bd. of Education, 72 Okl. 144, 179 
P 464. 

Pa.—Parker v. Philadelphia, 92 Pa. 
401. ; 

R. I.—Valley Falls Co. v. Taft, 27 
R.Fs 136,61 °A 41. 

[a] Abandonment of work paid 
for.—Where a town council had laid 
out a highway on behalf of the town, 
and had agreed to construct it on 
condition of the advancement of cer- 
tain "moneys to pay therefor, and, 
after payment of the sums agreed- 
upon, abandoned the work, without 
having constructed a passable way, 
the money paid could be recovered 
back from the town, regardless of 
whether the council had power to 
bind it in the premises or not. Val- 
ley Falls Co. v. Taft, 27 R, I. 136, 61 
A 41. 

[b] Assessments paid into treas- 
ury.—A municipal board of health, 
without authority, contracted for the 
removal of certain nuisances. There 
was an insufficient appropriation to 
pay for the work. ' Assessments on 
property were made, and a portion of 
them paid into the city treasury. It 
was held that in equity the money be- 
longed. to the contractor, who could 
recover it from the city on the ground 
that it was received for his use. 


‘Parker v. Philadelphia, 92 Pa. 401. 


[c] Unexpended appropriations 
turned over to city.—Plaintiff was 
employed by the police department of 
New York City to remove garbage 
from the streets at a stipulated sum 
per month. When the employment 
ceased, the police department held an 
unexpended balance of appropriations, 
more than’ enough to pay the claim. 
It was held that an action was not 
maintainable against the police de- 
partment, but that, such unexpended 
balance, having been paid into the 
city treasury, where it remained, was 
impressed with a trust in favor of 
plaintiff; and, the city having received 
the fund with notice of plaintiff’s 
claim, an action might be maintained 
against it therefor. Swift v. New 
York, 83 N. Y. 528 [rev 17 Hun 518]. 

93. Bodewig v. Port Huron, 141 
Mich. 564, 104 NW 769; Witt v. New 
York, 29 N. Y. Super. 441; Fabric 
Fire Hose Co. v. Teague, (Tex. Civ. 
A.) 152 SW 506. 

[a] Use of dwelling as hospital.— 
A city which by its charter is re- 
quired to provide a pesthouse or hos- 
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repudiated on the ground of its invalidity,®* or 
under a lease which it alleges to be defective.®® 
Ultra vires or ‘‘illegal contracts.’’°° 


pital, and which makes use of a pri- 
vate dwelling for a hospital, must 
pay the owner of such dwelling a 
reasonable sum for the use thereof, 
although the city obtained possession 
by a trick or trespass committed by 
its officer or agent. Bodewig v. Port 
Huron, 141 Mich. 564, 104 NW 769. 

94. General Electric Co. v. Ft. De- 
posit, 174 Ala. 179, 56 S 802. 

95. Fitton v. Hamilton City, 6 Nev. 
196. 

{al Estoppel_—A municipal cor- 
poration entering upon and holding 
premises under a lease renewal dé- 
scribing it and signed by the lessor 
is estopped from taking advantage of 
the fact .that it was not correctly 
named in the lease and will be liable 
in an action in the nature of assump- 
sit for rent thereunder. Fitton v. 
Hamilton City, 6 Nev. 196, 

96. See also supra §§ 2220-2229. 

97. U.S.—uU.S. v. Sault Ste. Marie, 
137 Fed. 258; Ft. Scott v. W. G. Eads 
Brokerage Co., 117 Fed. 51, 54 CCA 
437; Burrill v. Boston, 4 F. Cas. No. 
2,198, .2 Cliff. 590. 

Ark.—Newport v. Batesville, 
R. Co., 58 Ark. 270, 24 SW 427. 

Cal.—City Impr. Co. v. Broderick, 
eb Val Ase Of -jPoi765 “Zottmanr v; 
San Francisco, 20 Cal. 96, 81 AmD 
96. 

Conn.—Driscoll v. New Haven, 75 
Conn. 92, 52 A 618. 

Ga.—Marietta Bd. of Lights, etc. v. 
Niller, 155 Ga. 296, 116 SE 835; Daw- 
son v. Dawson Waterworks Co., 106 
Ga. 696, 32 SE 907. 

Ida.—Tate v. Johnson, 32 Ida. 251, 
181 P 523. f 

Tll.—Hope v. Alton, 214 Tll. 102, 73 
NE 406; Koons v. Richardson, 227 Ill. 
A. 477, 
ht aie Taree v. Gilker, 38 Ind. 

Iowa.—Citizens’ Bank v. Spencer, 
126 Iowa 101, 101 NW 643; Ryce v. 
. Osage, 88 Iowa 558, 55 NW _ 532; 
McPherson y. Foster, 43 Iowa 48, -22 
AmR 215, 

Ky.—South Covington Dist. v, Ken- 
ton Water Co., 117 Ky. 489, 78 SW 
420, 25 KyL 1592, 

Mass.—Commercial Wharf Corp. v. 
Boston, 208 Mass. 482, 94 NE 805; 
Agawam Nat. Bank v. South Hadley, 
128 Mass. 503; Butler v. Charlestown, 
7 Gray 12. 

Mich.—Niles Water-Works v. Niles, 
59 Mich, 311, 26 NW 525; McBrian v. 
Grand Rapids, 56 Mich. 95, 22 NW 
abe Thornton vy. Sturgis, 38 Mich. 
639, 

Minn.—Pillager v. Hewett, 98 Minn. 
265, 107 NW 815. 

Miss.—Edwards House Co. v. Jack- 
aous 138 Miss. 644, 103 S 428, 42 ALR 
625. 

N. J.—Eckert v. West Orange, 90 
N. J. L. 545, 101 A 269; Jersey City 
Supply Co. v. Jersey City, 71 N. J. 
L. «.631,.. 60. A. 381,.2- AnnCas. 507; 
Atlantic City Water-Works Co. v. 
mead, 00 iN ods 4a 666, Loy Ay nO, 
Swackhamer vy. Hackettstown, 37 N. 
Wigs ee On 

N. M.—Fancher v. Grant County, 28 
N. M. 179, 210 P 237. ‘ 

N. Y.—Smith v. Newburgh, 77 N. Y. 
130; Dickinson v, Poughkeepsie, 75 
N. Y. 65; Parr v. Greenbush, 72 N. Y. 
463; McDonald v. New York, 68 N. Y. 
23, 283 AmR 144 [aff 4 Thomps. & C. 
177]; Brown v. New York, 63 N. Y. 
239; Bonesteel v. New York, 22 N. Y. 
162, 20 HowPr 237; Brady v. New 
York, 20 N. Y. 312, 18 HowPr 343 [aff 
15 N. Y¥. Super. 173]; Peterson v. New 
York, 17 N. Y. 449; Lewis v. New 
York, 106 App. Div. 454, 94 NYS 710; 
Walton v. New York, 26 App. Div. 
716, 49 NYS 615; Moore v. New York, 
4 Hun 545 [rev on other grounds 73 
N. Y. 288, 29 AmR 134]; McSpedon 
v. New York, 20 N. Y. Super. 601, 


etc., 
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A contract | law,®* except to 
20 HowPr 395; Bigler v. New York, 5 
AbbNCas 51; Hodges v. Buffalo, 2 
Den. 110, 

Oh.—Wellston v. Morgan, 65 Oh. 
St. 219, 62 NE 127; Horstman v, Cin- 
cincinnati St. R. Co., 12 OhS&CP 762. 

Okl,—Haskins v, Oklahoma City, 36 
Okl. 57,126 P 204. ‘) 

Or.—Springfield Milling Co, v. Lane 
County, 5 Or, 265. 

Pa.—Bloomsburg Land Impr. Co. 
v. Bloomsburg Borough, 215 Pa. 452, 
64 A 602 [aff 31 Pa. Co. 609]; O’Mal- 
ley v. Olyphant Borough, 198 Pa. 525, 
48 A 483; Reilly v. Philadelphia, 60 
Pa, 467. 

R. I1.—MeTwiggan v. Hunter, 19 R. 
I. 265, 338 A 5, 29 LRA 526. 

Tex.—Bryan vy. Page, 51 Tex. 532, 
32 AmR 637; Noel v. San Antonio, 11 
Tex. Civ. A. 580, 383 SW 263; Andrews 
Ys Curtis, 2 Tex, Civ. A. 678, 22 SW 


Utah.—Pardee v. Salt Lake County, 
39 Utah 482, 118 P 122, 36. LRANS 
3877, AnnCas1913E 200. " 

W. Va.—Mineral County Ct. v, 
Piedmont, 72, W. Va. 296, 78 SE 63, 

Wis.—Chippewa Bridge Co. v. Dur- 
and, 122 Wis. 85, 99 NW 608, 106 
AmSR 931. 

Sask.—Lilldal v. Meota, 13 Sask. L. 


254, 52 DomLR 711, [1920] 2 West 
Wkly 336. 
{a] Attorney’s services.—A stat- 


ute provides that the county shall be 
charged with the necessary: expenses 
ineurred in the support of persons 
charged with, or convicted of, crime 
and committed to the county jail, and 
also charges the county with the 
costs of trial, but nowhere does the 
statute provide for the payment of 
the services of an attorney assigned 
to such indigent person, and it is held 
that the county is not liable on an 
implied contract for such _ services. 
Pardee v. Salt Lake County, 39 Utah 
482, 118 P 122, 36 LRANS 377,. Ann 
Cas1913E 200. 

{b] Lease —Where a municipal 
corporation takes an ultra vires lease 
and enters into possession, no re- 
covery can be had from it for use and 
occupation. Bloomsburg Land Impr. 
Co, v. Bloomsburg Borough, 215 Pa. 
452, 64 A 602 [aff 81 Pa. Co. 609]. 

98. U. S.—Eaton v. Shiawassee 
County, 218 Fed. 588, 134 CCA 316. 

Ala.—Bogacki v. Montgomery, 211 
Ala. 310, 100 S 214. 

Cal.—Berka v. Woodward, 125 Cal, 
119, 57 P 777, 45 LRA 420, 73 AmSR 
31; Nash v. Los Angeles, (A.) 248 P 
689; Fountain v. Sacramento, 1 Cal. 
A, 461, 82 P 637. 

Ga.—Marietta Bd. of Lights, ete. v. 
Niller, 155 Ga. 296, 116 SE 835; West 
v. Berry, 98 Ga. 402, 25 SHE, 508; 
Hogansville v. Planters’ Bank, 27 Ga. 
A, 384, 108 SE 480. 

Tll.—Koons v. Richardson, 227 Ill. 
A. 477. 

Ind.—McNay v. Lowell, 41 Ind. A. 
627, 84 NE 778. 

Iowa.—Peet v. Leinbaugh, 180 Iowa 
937, 164 NW 127. ; 

Ky.—Hays v. Burns, 216 Ky. 827, 
288 SW 764; Winchester vy. Frazer, 
43 SW 453, 19 KyL 1366. 

La.—Condran v. New Orleans, 43 
La. Ann. 1202, 9 S 31. 

Me.—French v. Auburn, 62 Me, 452. 

Mass.—McGovern v. Boston, 229 
Mass. 394, 118 NE 667. 

Mich.—Niles Water-Works v. Niles, 
59 Mich. 311, 26 NW 525; Detroit v. 
Robinson, 88 Mich, 108; Detroit v. 
Michigan Pav. Co., 36 Mich. 335. 

Minn.—Macy v. Duluth, 68 Minn. 
452, 71 NW 687. 

Mo.—Cheeney v. Brookfield, 60 Mo. 
AL Mister v. Kansas City, 18 Mo, A. 

uf 

N. J.—Eckert v. West Orange, 90 
N. J. L. 545, 101 A 269; Dallas v. Sea 
Isle City, 84 N. J. L. 679, 87 A 467. 


will not be implied from benefits received under 
contracts which are ultra vires®’ or in violation of 


the extent that such benefits were 


_N. Y.—Medina v. Dingledine, 152 
App. Div. 307, 1386 NYS 786 [aff 211 
N. Y. 24, 104 NE 1118]; Donlon Con- 
tracting Co. v. New York, 64 Misc. 
471, 119 NYS 617. 
Peri das v. Newark, 14 OhNPNS 

Okl1.—U. S,. Rubber Co, v.: Tulsa, 
103 Okl. 163, 229 P 771. 

Or.—White v. Seaside, 107 Or. 330, 
213 P 892. 

Pa.—Bullitt v. Philadelphia, 19 Pa. 


Dist. 1091. 
5. C.—Park v. Laurens, 68 S. C. 
212, 46 SE 1012. 


Tex.—Sluder v. San Antonio, (Civ. 
A.) 269 SW 463. 

Utah.—Pardee v. Salt Lake County, 
39 Utah 482, 118 P 122, 36 LRANS 
377, AnnCas1913E 200. 

Wis.—Cawker v. Central Bitulithic 
Pav. Co., 140 Wis, 25, 121 NW _ 888. 

Ont.—Mackay v. Toronto, 39 Ont. 
L. 34, 11 OntWN 440 [app dism 43 
Ont. L. 17, 14 OntWN 155, 43 DomLR 
263 (app dism 48 DomLR 151, [1919] 
3 WestWkly 253)]. 

[a] Rule explained.—‘“This rule of 
implied liability is applied only in 
those cases where the board or muni- 
cipality is given the-general power to 
contract with reference to a subject- 
matter and the express contract 
which it has assumed to enter into in 
pursuance of this general power is 
rendered invalid for some mere irreg- - 
ularity or some invalidity in the exe- 
cution thereof; where the form or 
manner of entering into a contract is 
not violative of any statutory restric- 
tion upon the general power of the 
governing body to contract nor vio-— 
lative of public policy. In the ab- 
sence of such restriction on the mode 
or manner of contracting the same 
general rule applies to such inferior 
political bodies as to individuals and 
the former will be held responsible on 
an implied contract for the payment 
of benefits it receives under an illegal 
express contract not prohibited by 
law. This is the effect of the cases 
cited by appellant and relied on by 
him, notably Higgins v. San Diego 
Water Co., 118 Cal. 524, 45 P 824, 50 
P 670, Sacramento v. Southern Pac. 
Co., 127. Cak 247, "59" 668)° 825, cand 
Contra Costa Water Co. v. Breed, 139 
Cal. 432, 73 P 189. But while the 
doctrine of implied liability applies 
where general power to contract on 
a subject exists and the form or 
manner of doing so is not expressly ~ 
provided by. charter or statute, the 
decided weight of authority is to the 
effect that when by statute the power 
of the board or municipality to make 
a contract is limited to a certain pre- 
scribed method of doing so and any 
other method of doing it is expressly 
or impliedly prohibited, no implied 
liability can arise for benefits re- 
eeived under a contract made in vio- 
lation of the particularly prescribed 
statutory mode. ... Where the stat- 
ute prescribes the only mode _ by 
which the power to contract shall be 
exercised the mode is the measure of 
the power. A contract made other- 
wise than as_so prescribed is not 
binding or obligatory as a contract 
and the doctrine of implied liability 
has no application in such cases.” 
Reams v. Cooley, 171 Cal. 150, 153, 
152 P 2938, AnnCas1917A 1260 [quot 
Nash v. Los Angeles, (Cal. A.) 248 
P 689, 691]. 

[b] Contracts by unauthorized 
person are .void and have been held 
not to form the basis of any implied 
obligation in the following cases: 
Bogacki v. Montgomery, 211 Ala. 310, 
100 S 214; Contra Costa Constr, Co. 
¥,,, Daly «City, 48°) Cal, “AC 622% "19:9 Sap: 
178; Fountain v. Sacramento, 1 Cal. 
A. 461, 82 P 637; Chicago v. A. R. 
Beck Lumber Co., 93 Ill. A. 70; Jamei- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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accepted after rescission of the invalid contract.®® 

Showing benefits received. From what has been 
stated above! it is obvious that to justify a recov- 
ery on an implied contract? against a city it is not 
enough to prove benefits received. 
must also establish a statutory authority in the 
city to contract for the particular services, sup- 
plies,* or use of property,’ but, unless the transac- 


tion is plainly outside the scope of 


the statutory authority will be presumed and the 
defense of ultra vires must be pleaded and proved. 
On the other hand, it is not always necessary to 
show that benefits have been received.” 
in the case of a contract set aside for irregularity 


may be had for reasonable cost 
curred in the prosecution of the 


it became the subject of attack irrespective of any 


benefit derived therefrom.® 


son v. Paducah, 195 Ky. 71, 241 SW 
327; Highlands v. Michie, 107 SW 216, 
32 KyL 761; Condran v. New Orleans, 
(La.) 9 S 31; French vy. Auburn, 62 
Me. 452; New Jersey Car Spring, etc., 
Co. v. Jersey City, 64 N. J. L. 544, 46 
A 649; New Castle First Nat. Bank v. 
New Castle, 224 Pa. 285, 73 A 331, 
132 AmSR 779; Park v. Laurens, 68 
S. C. 212, 46 SE 1012. 


[ec] Contracts in _unauthorized 
mode.—Contracts violating charter or 
statutory requirements have heen 


held not to form the basis of an 
implied obligation in the following 
cases: Eaton vy. Shiawassee County, 
218 Fed. 588, 134 CCA 316; Gamewell 
Fire Alarm Tel. Co. v. Los Angeles, 
45 Cal. A. 149, 187 P 163; Fountain v. 
Sacramento, 1 Cal. A. 461, 82 P 637; 
Alton v. Mulledy, 21 Jill. 76; Brazil 
v. McBride, 69 Ind. 244; Staebler v. 
Anchorage, 186 Ky. 124, 216 SW 348, 
Belleview v. Hohn, 82 Ky. 1; Williams 
v. Vinalhaven, 123 Me. 505, 124 A 213; 
Van Buren Light, ete., Co. v. Van 
Buren, 118 Me. 458, 109 A 3; Schell 
City v. L. M. Rumsey Mfg. Co., 39 
Mo. A. 264; Crutchfield v. Warrens- 
burg, 30 Mo. A. 456; Eckert v. West 
Orange, 90 N. J. L. 545, 101 A 269; 
Niland v. Bowron, 193 N. Y. 180, 85 
NE 1012; McSpedon v. New York, 20 
N.Y. Super. 601, 20 HowPr 395; 
Frisbie Co. v. Hast Cleveland, 98 Oh. 
St. 266, 120 NE 309; U. S. Rubber Co, 
Ve eruisa,-'103 ‘OKI 163, 229) P 771; 
White v. Seaside, 107 Or. 330, 213 P 
892; O’Rourke v. Philadelphia, 13 Pa. 
Dist. 379; Pardee v. Salt Lake County, 
39 Utah 482, 118 P 122, 36 LRANS 
377, AnnCasi913E 200; Appleton 
Waterworks Oo. v. Appleton, 132 Wis. 
563, 113 NW 44; Mackay v. Toronto, 
389 Ont. L. 34, 11 OntWN 440 [app 
dism 43 Ont. L. 17, 14 OntWN 155, 
43 DomLR 263 (app dism 48 .DomLR 
151, [1919] 3 WestWkly 253)]; Silsby 
v. Dannville, 8 Ont. A. 524. 


99. See infra § 2242. 

1. See supra this section. 

2. See cases infra note 3. 

3. Dougherty-Nichols Constr. Co. 
v. Jenks, 115 Okl. 104, 242 P 167; 


McEwen Mfg. Co. v. Covington, 112 
Okl. 40, 239 P 219; Michael v. Atoka, 
76 Okl. 266, 185 P 96. 

4. McEwen Mfg. Co. v. Covington, 
LUZ Oks | 40) 9239 P<-21995) Pulsan-v. 
Malloy, 104 Okl, 281, 231 P 256; U.S. 
Og Co. v. Tulsa, 103 Okl. 163, 229 
LECT OUg Me 

5. Edwards House Co. v. Jackson, 
188 Miss. 644, 103 S 428, 42 ALR 625. 

6 Brown v. Pomona Bd. of Edu- 
cation).103 Cal, 531, 37 P* 503, 

7. Armitage v. Essex Constr. Co., 
88 N. J. L. 640, 96 A 889. 


@. Armitage v. Essex Constr. Co., 
supra. 

9. See supra this section. 

10. Taylor v. Lambertville, 43 N. 


J. Eq. 107, 10 A 809; Memphis Gas- 
Light Co. v. Memphis, 93 Tenn. 612, 
30 SW 25. 

[a] Renewal not in writing.—Al- 
though a city charter requires all 
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The contractor 
the city’s power, 


Recovery 


and expense in- 
contract before 


contracts with the city to be in writ- 
ing, a gas company which has fur- 
nished gas for several years under a 
written contract may recover from 
the city for gas furnished after the 
expiration of such contract on the 
basis of an implied contract or quan- 
tum valebat. Memphis Gas-Light 
one v. Memphis, 93 Tenn, 612, 30 SW 

ll. Higgins v. San Diego Water 
Co., 118 Cal. 524, 45 P 824, 50 P 670; 
Frankfort v. Capital Gas, etc., Co., 
96 SW 870, 29 Kyl 1114; Long v. 
Lemoyne Borough, 222 Pa. 34, 71 A 
211, 21 LRANS 474. 

{a] Loan.—Money borrowed by a 
city under an invalid resolution and 
used by it may be recovered in an 
action for money had and received, 
although the note given therefor is 
invalid. Long v. Lemoyne Borough, 
222 Pa. 34, 71 A 211, 21 LRANS 474, 

{[b] Water supply.—Where a con- 
tract to supply a city with water, 
within the power of the city to make, 
is invalidated because a part of the 
consideration therefor was the city’s 
promise to contribute money. to the 
pbuilding of a railroad which it had 
no power to do, the contractor may 
recover the reasonable value of all 
water delivered and accepted under 
the contract. Higgins v. San Diego 
Water Co., 118 Cal. 524, 45 P 824, 50 
F670: 

12. Ky.—-Providence v. Providence 
Plectric Light Co., 91 SW 664, 28 KyL 
1015; Nicholasville Water Co. v. 
Nicholasville, 36 SW 549, 38 SW 430, 
18 KyL 592. 

Minn.—Laird Norton Yards v. Ro- 
chester, 117 Minn. 114, 184 NW 644, 
41 LRANS 4738; State v. Clark, 116 
Minn. 500, 134 NW 129, 39 LRANS 


43. 

Nebr.—Nebraska Bitulithiec Co. v. 
Omaha, 84 Nebr. 875, 121 NW 443. 

N. Y.—Mixer v. Adam, 66 Misc. 238, 
121 NYS 31. 

Tenn.—Keenan v. Trenton, 130 
Tenn, 71, 168 SW 10538, AnnCas1916B 
519. 

Ont.—Witherspoon v. Fast Wil- 
liams Tp., 44 Ont. L. 584, 47 DomLR 
370. 

13. Oak Grove Constr. Co. v. Jef- 
Sen County, 219 Fed. 858, 185 CCA 
528. 

14. Pyrene Mfg. Co. v. Atlanta, 
27 Ga. A, 568, 110 SE 408; McShane 
v. Dover, 78 N. H. 507, 102 A 622; 
Mott v. Utica, 114 App. Div. 736, 
100 NYS 150. 

[a] Purchase of patrol wagon.— 
After a city had refused a special 
appropriation to purchase a _ patrol 
wagon, the police commissioners 
arranged to pay for it by contributing 
from their own salaries and the pay 
of the patrolmen and purchased it in 
their official capacity, but not spe- 
cifically and in terms on the city’s 
credit. The seller did not charge it 
to the city and it did not appear that 
he understood that he was contract- 
ing with the city. This evidence was 


Particular applications. 
above stated,® recovery on an implied contract has 
been allowed in cases of informal renewals of intra 
vires contracts,!® and in cases of intra vires con- 
tracts which are invalidated by the illegality of 
the consideration therefor,!! or by failure to comply 
with charter or statutory requirements,!? or which, 
because of the invalidity of an assignment thereof, 
cannot be made the basis of an action by the as- 
signee.‘ Recovery on an implied contract will not 

| be allowed where the evidence does not clearly show 
the facts necessary to give rise to the liability.14 A 
fortiori, a contract will not be implied where there 
is an express contract or condition of a grant ex- 
cluding liability,+> or where the extraneous facts 
are such as to exclude the possibility of an implied 
contract,*© or where the acts of the parties are 


J 
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Following the rules 


held insufficient to show that the pur+ 
ree yee on the credit of the 
city, eShane v. Dover, 
507, 102 “A 622. eae 
b] Use of fire extinguishers at a 
fire.—A contract binding a city to 
pay for fire extinguishers will not be 
implied from the fact:that citizens 
procured them to aid in saving their 
property during great conflagration 
ove Feil eee them. Pyrene 
EBHiCo. Iw tlanta, 27 Ga, A. 
110 SE 408, = ° ie 
le a.—Bogacki v. Montgomery, 
211 Ala. 310, 100 S 214, 3 y 
Cal.—Tuolumne County Electric 
Power, etc., Co. v. Sonora, 31 Cal, A. 
655, 161 P 128. 
Me.—Van Buren Light, ete., Co. v. 
Van Buren, 118 Me. 458, 109 A 3. 
Nev.—Virginia City Gas Co. 
Virginia City, 3 Nev. 320. 
Pa.—Booser v. Steelton Borough, 
25 Pa, Co. 320, 4 Dauph. Co. 119. 
Wis.—Metropolitan Inv. Co. v. Mil- 
waukee, 182 Wis. 539, 196 NW 240. 
sepa apes Et: v. Dunnville, 8 Ont. 


524, 

[a] Additional services. — Where 
payment of additional services is ex- 
pressly provided for in a written con- 
tract which, by its terms, is to termi- 
nate one year after its execution, 
there can be no recovery on an im- 
plied contract for services rendered 
after the expiration of the contract. 
Bogacki v. Montgomery, 211 Ala, 310, 
100 S 214, 

{b] Excavations. — No recovery 
can be had on a quantum meruit on 
an implied contract for extra excava- 
tion where the work was done at a 
fixed price per cubic yard pursuant to 
an ordinance, Booser v. Stelton Bor- 
ove 25 Pa. Co. 320, 4 Dauph. Co. 

[ec] Gas.—Where a charter to a 
gas company is granted on condition 
that a city be furnished a certain 
quantity of gas, there is no implied 
promise on the part of the city to 
pay therefor. Virginia City Gas Co. 
v. Virginia City, 3 Nev. 820. 

16. Cal.—Tuolumne County Elec- 
tric Power, etc., Co. v. Sonora, 31 Cal. 
A, 655, 161 P 128. 

Iowa.—Ketterman v. Ida Grove, 120 
NW 641. 

Ky.—Worrell Mfg. Co. v. Ashland, 
Boe Ky. 656, 167 SW 922, 52 LRANS 

Me.—Van Buren Light, etc., Co. v. 
Van Buren, 118 Me. 458, 109 A 8. 

Mass.—Douglas v. Lowell, 194 
Mass. 268, 80 NE 510. 

N. Y.—E. E. Smith Contracting Co. 
v.. New York, 209 App. Div. 271, 204 
NYS 289 [mod on other grounds 240 
N. Y. 491, 148 NE 655]; New York 
Inter Urban Water Co, v. Mt. Vernon, 
185 App. Div. 305, 173 NYS 38. 

ta] Abandonment of work by con- 
tractor.—Where plaintiffs abandoned 
a contract with a city to perform 
work on a bridge, they could not re- 
cover the value of materials left by 
them and used by the city’s em- 


Vi. 
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founded upon a mistake,'’ or ignorance of the 


facts.1§ 


[§ 2248] N, Rights and Remedies on Municipal 
Contracts—1. Of the Contractor—a. 
When a contractor and a city have entered into 
a valid and binding contract,’® a contractor has a 
right of action thereon upon its breach by the 
It follows from the rule that a contractor 
is chargeable with notice of the limitation of the 
city’s power to contract,?! and with notice of the 
nature and extent of the authority of its officers, 
boards, and committees,?* that he has no right 
of action against the city for breach of a contract 
beyond the powers of the city or of its officers, 
boards, or committees to make,”* although in some 
jurisdictions under a statute he may recover against 
the person or persons illegally making the same.** 
A contractor cannot predicate a right of recovery 
for expenditures which he has made in advance of 


city.?° 


ployees, solely because of such use, 
and because to that extent the city 
was better off. Douglas v. Lowell, 
194 Mass, 268, 80 NE 510. — 

{b] Lighting.—A lighting com- 
pany cannot recover on the theory of 
an implied contract for light alleged 
to have been furnished during a cer- 
tain period where the facts show that 
during that period the city refused to 
take the service, from it but was fur- 
nished with light by a competitor. 
Van Buren Light, etc, Co, v. Van 
Buren, 118 Me. 458, 109 A 3. 

[ce] Rejection of bill—A city is 
not liable on an implied contract for 
the value of an insect exterminator 
purchased by the city clerk without 
authority, because it was used by the 
city, where the council, which alone 
has power to bind: the city, rejects 
the bill. Worrell Mfg. Co,'v. Ashland, 
159 Ky. 656, 167 SW 922, 52 LRANS 
880. 

{d] Relocation of water pipes.— 
‘Where a water company was .under 
obligation to relocate water pipes 
after the improvement of certain 
streets upon request of the city to do 
so, there is no implied contract on 
the part of the city to pay the ex- 

ense of the relocation, its request 
being in substance not a request to 
perform a voluntary service but a 
motice to proceed with the perform- 
ance of its duty. New York Inter 
Urban Water Co. v. Mt. Vernon, 185 
App. Div. 305, 173 NYS 38, 

- f{e] Use of unauthorized improve- 
ment.—A city, in erecting a city hall 
on foundation walls constructed by 
a contractor, whom it had refused to 
allow to proceed in the erection of 
the hall when it became apparent that 
his purpose was not to erect such a 
hall as had been designated by the 
eity, did not thereby voluntarily 
accept the benefit of the work done by 
the contractor, so as to become liable 
for the reasonabhe value thereof. 
Ketterman v. Ida Grove, (Iowa) 120 
NW 641. 

{f] Workmen’s compensation pre- 
miums.— city is not liable for 
workmen’s compensation premiums 
paid by the contractor. BH, E, Smith 
Contracting Co. v. New York,* 209 
App. Div. 271, 204 NYS 289 [mod on 


other grounds 240 N. Y. 491, 148 NE 
655]. 
17. Dolloff v. Ayer, 162 Mass, 569, 


39 NE 191. 

[a] Use of hose.—Theo use, by the 
fire department of a town, of a per- 
son’s hose, which had gotten mixed 
with the hose of the town, under the 
belief that it belonged to the town, 
does not render the town liable to the 
owner for its use. Dolloff v. Ayer, 
162 Mass. 569, 39 NE 191. 

18. Armitage v. Essex Constr. Co., 
STAN Si 18.494eA by Pathe 88 Ns ad. 
“L. 640, 96 A 89]. 

19. See supra §§ 2120-2231, 
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In General. 


Implied contract see supra § 2247. 

20. See supra § 2245. 

21. See supra § 2130. 

22. See supra §§ 2151, 2167, 

Ake Ark.—Parsel v, Barnes, 25 Ark. 

Iowa.—Connolly v. Des Moines, 200 
Iowa 97, 204 NW 284; Cedar Rapids 
Water Co. v. Cedar Rapids, 117 lowa 
250, 90 NW 746. 

Md.—Baltimore v. Reynolds, 20 Md. 
1, 88 AmD 535. 

Minn,—State v. Minnesota Transfer 
R. Co.; 80 Minn. 108, 83 NW 32, 50 
LRA 656. 

PR rey rk al v, St. Louis, 9 Mo. A. 

N. H.—Backman v. Charlestown, 42 
N. H. 125. 

N. Y.—Miller v. New York, 3 Hun 
35, 5 Thomps. & C. 219. 

Oh.—Kerr v. Bellefontaine, 59 Oh. 
St. 446, 52 NE 1024, 

Tex.—Peck-Smead Co, v. Sherman, 
26 Tex, Civ. A. 208, 68 SW 340, 

24. See supra §§ 1208, 1645. 

25. National Fire Alarm Co. 
Portland, 59 Or. 409, 117 P 285. 

[a] Unaccepted offer.—Where the 
owners and operators of an electric 
contrivance: designed to furnish pri- 
vate parties with means of giving 
alarms of fire as an adjunct to the 
general alarm system of a city ad- 
dressed a communication to the board 
of fire commissioners, stating their 
desire to install their system, and the 
record of the board of fire commis- 
sioners shows that it was agreed that 
if, after a thorough investigation by 
the chief, the system was deemed 
advisable, it would be adopted, and a 
later record shows that it was ordered 
that the board enter into a contract 
with the fire alarm company for a 
system of auxiliary alarms, ‘“‘said 
contract to be satisfactory when sub- 
mitted,’ the action of the superin- 
tendent of the city’s fire alarm com- 
pany in connecting ‘such _ private 
alarms with the wires of the city did 
not complete a contract, no written 
contract having ever been submitted 
or no time specified or terms made as 
to the manner of connection or regu- 
lation. National Fire Alarm Co, v. 
Portland, 59 Or. 409, 117 P 285. 

. poccuetty of acceptance see supra 
Necessity of performance of 
condition see supra § 2245. 


Vv. 


27. Lighton v. Syracuse, 188 N. Y. 
499, 81 NE 464. 
[a] Purchase of land.—A_ city 


council passed a resolution agreeing 
to purchase plaintiff's land for a cer- 
tain sum to be paid in such manner 
as the city should be authorized by 
an act of the legislature to be passed 
at the next session. The mayor re- 
fused to sign the contract and a writ 
of mandamus was issued directing 
him to do so. Plaintiff, however, was 
not entitled to a specific performance 


[§§ 2247-2048 


the consummation of his contract on the assumption 
that his offer would be accepted.”° 
predicate any rights upon the alleged binding force 
of a conditional contract in advance of the per- 
formance of the condition?® merely because a court 
had issued a writ of mandamus directing the mayor 
to sign the contract;?" but where a statute directs 
a payment by the city within a limit of time arbi- 
trarily fixed irrespective of performance, the doing 
of the work, or the doing it in any particular man- 
ner, is not a condition precedent to the right to 
recoyer the money.?® 
a vested right in a special assessment as to prevent 
its impairment by subsequent legislation.?9 

Remedies*® open to contractors who can estab- 
lish their right to recover under municipal con- 
tracts include an action to recover damages for 
breach of contract,?? which may be the only remedy 
available where specific performance is impossi- 


Nor can he 


Nor has a contractor such 


of the contract by the city in advance 

of the enactment of a statute author- 

izing the payment for the _ land. 

Lighton v, Syracuse, 188 N._Y, 499, 

81 NE 464. 

28. Chatham y. Sombra, 44 U, C. 
Q. B. 305. 

[a] Contribution.—An action by a 
municipality building a road to re- 
cover the amount awarded by arbi- 
trators due from another municipality 
as its contributory share of the cost 
may be brought within the time 
limited by statute independently of 
the completion of the whole or any 
part of the work. Chatham v. Som- 
bra, 44 U. C. Q. B. 305. 

29. Palmer vy. Danville, 166 Ill. 42, 
46 NE 629. 

30. Actions: 

Generally see Actions 1 C, J. p 916. 

Against municipality generally see 
infra XXI,. 

On contract generally see Contracts 
§§ 790-1034. 

Particular actions or remedies see 
Assumpsit, Action of 5 C. J. p 1378; 
Cancellation of Instruments, 9 C. 
J. p 1154; Debt, Action of 18 C. J. 
p 1; Detinue 18 C. J. p 987; Injunc- 
tions 32 C. J. p 1; Mandamus 38 
Cc. J. p 526; Reformation of In- 
struments [34 Cye 899]; Replevin 
[84 Cyc 1342]; Specific Perform- 
ance [36 Cyc -528]. 

31. Ky,—Newport v, Newport 
Light Co., 30 SW 606, 17 KyL 31. 

Mo.—Con P. Curran Printing Co. v. 


bo 213 Mo, 22, 111 SW 812, 


. Y.—E. E. Smith Contracting Co. 
v. New York, 209 App. Div. 271, 204 
NYS 289 [mod on other grounds 240 
N.Y. 491, 148 NE 655]. 

Pa.—Hallock v. Lebanon, 215 Pa. 1, 
64 A 362; Bennett Water Co, v. Mill- 
vale, 200 Pa, 613, 50 A 155, 202 Pa. 
616, 51 A 1098; Marple v. Cooke, 65 
Pa. Super. 220. 

Tex.—Horn v. Matagorda County, 
(Commn. A.) 213 SW 934;. Mission v. 
Richards, (Civ. A.) 274 SW 269. 

W. Va.—Whittaker v. Huntington, 
88 W. Va. 422, 107 SE 121. 

B. C.—Tracy v. North Vancouver, 
10-Be Cy 235. 

Ont.—Bourque v. Ottawa, 6 Ont. L. 
287, 2 OntWR 701, 

See generally Contracts § 790. 

[a] Water supply.—Where a bor- 
ough entered into a valid contract 
with a water company to supply it 
with water for twenty years, and the 
water company accepted the terms 
and completed its works, and con- 
tinued to operate them and comply 
in all respects with the ordinance, a 
subsequent erection by the borough 
of waterworks to supply the inhabi- 
tants in opposition to the duly au- 
thorized company renders the bor- 
ough liable to such company for the 
ensuing damages. Bennett Water 
Co. v, Millvale, 200 Pa. 613, 50 A 
155, 202 Pa. 616, 51 A 1098, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2248-2949] 


ble ;*? assumpsit, general or special, to recover the | 


sum justly due from the municipality, on the facts 


of the case;** and replevin or detinue to recover 


chattels delivered under a void contract,*4 or trover 
to recover their value**—depending on the avail- 
ability of the respective remedies in the circum- 
stances of the particular case. Mandamus*® also 


lies when the municipality, or any officer or board 


thereof, is refusing or culpably neglecting to per- 
form a ministerial duty owing to the relator,®7 such 
as signing*® or certifying the contract,®® or raising 
the required funds by making an assessment,*° or 
levying a tax,*! or compelling the officer to whom 
that duty is assigned by the contract to pass upon 


‘the contractor’s claim for extra work,*? or making 
and delivering a warrant against an appropriation : 


or other special fund;*? and it is the only appro- 


‘priate remedy to compel action on the part of ad- 


ministrative officers of the city for failure to pay 


any debts incurred by them in their official ca-_ 


pacity.“ Where under the statute a state com- 
mission has authority to make contracts binding 
upon the city,*> the contractor’s remedy for breach 
of such a contract is an action for damages against 
the city, and not mandamus against the commis- 
sion.*© When the remedy at law is inadequate, 
equity affords relief by specific performance,‘ or 

32. Tracy v. North Vancouver, 10 
B. C. 235. See generally Contracts 


33. Ala.—Mobile v. Mobile Hlec- 
trical Supply Co., 6 Ala. A, 131, 60 
Cal.—Brown vy. Pomona Bd. of Edu- 
eation, 103 Cal. 531, 37 P 503. 
~ Me.—Farwell vy. Rockland City, 62 
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fund in the city treasury. 
Public Library v. Arnold, 60 Ill. A, 
.§ 790. 328. 
See supra § 2164. 

Davidson v. White Plains, 197 
S 426 N. Y. 266, 90 NE 825. 

Camden v. Fairbanks, 204 Ala. 
Buck v.. Lockport, 6 
EN. LY.) 2b 
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when irreparable injury is threatened, by injune- 
tion.*® And in equity a contractor may compel 
the application of a special fund to the payment 
of his claim where such fund is impressed with 
a trust for such purpose.?? Or the contractor may 
have an accounting and judgment against the city 
for the amount found to be due,°° or he may en- 
force his vendor’s lien by sale of the property 
sold and. in possession of the city;> but he is not 
entitled to a lien on a fund held by the city for 
a special purpose foreign to the scope of his own 
contract.®” 

Election of remedies,°? . Where no election of 
remedies is required, a contractor who has declared 
on both an express and implied contract cannot be 
restricted, to a recovery on the express contract.>4 

Venue.°> An action may be brought against the 
city in the county where the obligation is to be 
performed,°** even though such county is other than 
the one in which it is situated.57 

[§ 2249] b. Defenses; Set-Off and Counterclaim. 
General rules as to the availability of defenses to 
actions on contracts®* apply in actions on municipal 
contracts.°® In addition to the usual defenses of 
non assumpsit,°° illegality,®! fraud or collusion be- 
tween a contractor and the municipal authorities, 
plaintiff’s nonperformance,** statute of limita- 


Chicago | scind the contract, and return the 
partial payment. made; but the seller 
may enforce. his lien by sale. Bard- 
well v. Southern Engine, etc., Works, 
ae Ky. 222, 118 SW 97, 20 LRANS 

52. Vilas v. Manila, 220 U. S. 345, 
31 SCt 416, 55 L. ed. 491. : 


43 HowPr 361. [a] Coal.—A contractor who fur- 


‘Mich, 173, 6 NW 236. 
N 


Me. 296. 
Mich.—Cicotte v. Wayne County, 44 


J.—Bigelow v. Perth Amboy, 


e25INS Js da. 297%: 

N. Y.—Burke vy. New York, 108 
NYS 650. 

Tenn.—Nashville v. Toney, 10 Lea 
643. 


W. Va.—Johnson y. Alderson, 33 W. 


“Va. 473, 10 SE 815. 


See generally Assumpsit, Action 
OL 4Ca IN pxk37 8. ; 
34. General Electric Co. v. Ft. De- 


posit, 174 Ala. 179, 56 S 802; La 


“France Fire Engine Co. v. Syracuse, 


68 NYS .894; Fabric 


33 Misc. 516, 
(Tex. Civ: 


Fire Hose Co. v. Teague, 
A.) 152 SW 506. 
35. Jeffersonville v. Cotton States 


‘Belting, ete.. Co., 30 Ga. A. 470, 118 


SE 442. See generally Trover and 
Conversion [38 Cyc 1997]. 


. 86. See generally Mandamus 38 C. 
J. p 526. 
37. See cases infra notes 38-46. 


38. Gnekow v. Stockton, 195 Cal. 
757, 235 P 992; Williams v. Stockton, 
195 Cal. 743, 235 P 986. 

39. Peo. v. Prendergast, 99 Misc: 
S 2163 NYS 583° (aft, 177 Appi Div, 
163 NYS 1128 mem (rev 
on other grounds 220 N. Y. 725 mem, 
116 NE 1068 mem)]. 

40. Quaintance v. Howard Tp., 18 


Ont. 95. 

41. State v. Helena, 24 Mont. 521, 
63 P 99; State v. Great Falls, 19 Mont. 
518, 49 P 15. ’ 

42. Peo. v. Craven, 210 N. Y. 443, 
104 NE 922. ; 

43. Wycoff v. Strong, 26 Ida. 502, 
144 P 341. : 

44. Chicago Public Library v. 


Arnold, 60 Ill. A. 328; Peo. v. Winkler, 


203 N. ¥.’ 445, 96 NE 928; Richmond 
County Gas-Light Co. v. Middletown, 
59 N. Y. 228 [aff 1 Thomps. & C. 433]. 

fa] Library directors.—Mandamus, 


not assumpsit, is the remedy against 


the board of directors of the Chicago 
public library, to enforce payment 
on its contracts, such board being 


-only a department of the city with 


pewer to draw vouchers on a special 


See generally Specific Performance 
[386 Cyc 528]. 

[a] Enforcement of vendor’s lien. 
—wWhere property is sold to the city 
on condition that title remains in the 
vendor until the property has been 
paid for in full, equity has juris- 
diction upon the city’s insolvency be- 
fore payment in full to direct a sale 
in enforcement of the vendor’s lien 
and to permit a removal of property 
sold without unnecessary injury to 
other property of the city and with- 
out interference with the rights of 
the public. Camden vy, Fairbanks, 204 
Ala..112, 86 8S 8. 

48. Monett Electric Light, étc., Co. 
v. Monett, 186 Fed. 360; Walla Walla 
Water Co. v. Walla Walla, 60 Fed. 957 
Lafé. 172. U.S. 2,;19; SCt 77,43 Lu ed. 


341] See generally Injunctions 32 
GO; di, Dvd 
[a] Building of city plant.— 


Where a city, having power to do so, 
grants an exclusive franchise for the 
lighting of its streets for a period 
of years, it may be enjoined from 
building its own lighting plant to 
compete with the company holding 
the franchise at any time within the 
contract term. Monett WHlectric 
Light, etce., Co. v. Monett, 186 Fed. 
360. 

49. Swift v. New York, 88 N. Y. 

28. ’ 

50. Destructor Co, v. Atlanta, 219 
Fed. 996. See generally Accounts and 
Accounting §§ 56-141. 

51. Bardwell v. Southern Engine, 
etc., Works, 130 Ky. 222, 113 SW 97, 
20 LRANS 110. See generally Sales 
[35 Cyc 486-492]. 

[a] - Engine affixed to the realty.— 
Where a city has bought an engine 
which it had the power to purchase, 
except that its debt already exceeded 


the limit fixed by the constitution, 


and as between it and the seller the 
latter, under its contract, has a lien 
on the engine for the deferred pay- 
ment, the city, which will not, and 
cannot be compelled to, pay, may not, 
although using the engine as part of 
its. electric plant, retain it, and give 


}the seller the option merely to re- 


1766, 


nishes coal to a city to:bé used in its 
waterworks does so, in the absence 
of any provision to the:contrary, upon 
the general credit. of: the city, and is 
not entitled to a lien upon a trust 
fund which the city holds for the 
establishment of : its. waterworks 
system, Vilas v.. Manila, 220 U. S. 
345,31 'SCt’ 416,55 -L.- eds 9491. 
, 5S. See generally Election of 
Remedies 20 C.J. p'1;’Contracts § 790. 

54. ‘Laird Norton. Yards?-’v. Ro- 
chester, 117 Minn. 114,:134 NW 644, 
41 LRANS' 473. : ' i 

55, See generally Venue [40 Cye 1]. 

56. ‘Tahoka, ‘v.'' Jackson, (Tex. 
Commn,. A.) 276 SW' 662 [overr Cor- 
pus Christi v. Oriental Oil:Co.,; (Tex. 
Civ. A.) 246 SW 718]. : 

57. Tahoka'” v.. Jackson, (Tex. 
Commn. A,) 276 SW’ 662. 

58. See Contracts §§ 792-800. 

59. See infra this: section. 

60, See Contracts § 872! 

61. Edison’ Blectrie Co. v. Pasa- 
dena, 178 Fed. 425; 102 CCA 404; 
Dawson v. Dawson Waterworks Co., 
106 Ga. 696, 32 SE 90%. 

TIllegality: ' : : ‘ 
Generally see supra’ §§ 2220-2230. 
Of consideration as a defense to ac- 

tions on contracts generally see 


Contracts §§ 440-480. 

Setting aside contracts against 
public policy’ see supra § 2221. 

62. Barber Asphalt Pav. Co. vy. 
Field, 188 Mo. 182, 86 -SW 860; In re 
Anderson, 109 N. Y. 554, 17 NE 209: 
In re Delaware, etc., Canal Co., 8 
NYS 352 [rev on other grounds 60 
Hun 204, 14 NYS 585 (aff 129 N:. Y. 
105, 29 NE 287)];.Nelson v. New 
York, 5 NYS 688, 1 Silv. Sup. 471 
[aff 1381 N. Y. 4, 29 NE 814]; Herman 
v. Oconto, 100 Wis. 391, 76 NW 364. 

Fraud: i 
Generally See supra § 2222. 

As a defense in, actions on contracts 
generally see Contracts § 306. 
Setting aside contracts on ground 

of fraud see supra § 2222. 

63. See supra § 2245.’ 

Necessity, of performance in con- 
tracts generally see Contracts §§ 693- 


142 [44 C.J.] 
tions,®* and statute of frauds,*® in actions on mu- 
nicipal contracts a city may rely on the defenses 
of ultra vires®® (unless precluded by some considera- 
tion of public interest or policy®’), fatal informal- 
ity,°8 noncompliance with statutes,®® and want of 
authority on the part of the officer or board making 
the contract.”° But the doctrine of estoppel has 
been successfully applied to prevent the setting up 
of invalidity’! or omission to certify as a defense 
in some ecases,’* and in others the rule as to a re- 
covery pro tanto on_a partially invalid contract 
has been relied on by plaintiff in aid of his case.** 
A statute limiting rates to be charged for a public 
utility cannot be set up as a defense in an action 
on a contract to recover at a higher rate where 
the service rendered under the contract is different 
from that referred to in the statute, the statutory 
service being one only of many nonseparable items 
included in the contract.™ 

In an action on implied contracts for goods or 
services accepted by the city it is no defense that 
the city made no actual use of them,*® or that the 
services were incidental to the execution of an act 
alleged to be unconstitutional,’® or that the works 
of the contractor constitute a public nuisance when 
they have never been properly declared to be so.’” 

In an action of detinue to recover personalty 
sold under the condition that title should not pass 
until paid for in full, it is not a defense that the 
conditional sale was void, and the personalty had 
become affixed to the freehold.’® 

Want of appropriation or funds. In an action 
against a municipality to recover for the full 
amount of a contract, as damages for breach, it is 
no defense that payments were to be made in in- 
stallments and that an appropriation has been made 
to cover the amount of the first payment only, and 
not for the full amount of the contract.’® But 


64. See Limitations of Actions § 3 ey mem]. 
32 % 
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Gas supply.—A statute limit- 


SPE or re cme tas eects 


[§§ 2249-2250 


where the contract expressly limits the city’s lia- 
bility to the amount appropriated for expenditures 
under the contract, the fact that no appropriations 
had been made to meet the payments is a valid de- 
fense to an action on the contract.8° Where the 
contract contains an agreenrent by the city to create 
and maintain a fund to meet payments due there- 
under, its failure to do so cannot be set up as a 
defense’ in an action thereon against the city.®+ 
Nor is a dissipation of a fund raised or appropri- 
ated without accomplishment of its purpose a de- 
fense to an action for breach of a contract properly 
chargeable against it,°? but a failure of the con- 
tractor to protect himself against such dissipation 
by a timely action against the city may be set up 
as a defense.** 

Set-off and counterclaim.** In an action by a 
contractar against the city, the city may set off a 
judgment obtained by a third person against the 
city to recover for injuries resulting from the con- 
tractor’s negligence,®> and may also set off the ex- 
penses incurred in defending the action by the third 
person. The contractor’s nonperformance may 
also be set up by the city as a basis for its own 
claim to recover damages against the contractor.§* 

[§ 2250] c. Pleading.*® The mode of pleading 
upon actions brought on municipal contracts de- 
pends upon the local statutes, and varies greatly 
under the common-law and code systems; but there 
is an apparent inclination in all states to enforce 
the rules more rigidly than in actions between pri- 
vate parties.*° Thus it is ruled that in an action 
against a city for annulment of a contract plaintiff 
must set out in hee verba the orders of the council 
making and annulling the contract;°° that he must 
allege that a contract sued on was made in the 
manner and form provided by statute,®! except 
where informalities are not a bar to a recovery on 


: 85. Murphy v. Yonkers, 131 App. 
Div. 199, 115 NYS 591 [mod on other 


65. Wade v. Newbern, 77_N. C. 
460. See generally Frauds, Statute 
Of) 27-6. Juip 118, 

66. See supra § 2125 et seq. 

67. New Jersey Cent. R. Co. v. 
Jersey City, 92 N. J. Eq. 100, 111 A 
645 [aff 93 N. J. Ea. 207 mem, 115 A 
925 mem]. 

{a] Construction of sewer, — 
Where a railroad company contracted 
with a city to donate land for the 
construction of a sewer, the city 
agreeing to construct an outlet at a 
point stated, and the railroad gave 
the land, and the city constructed the 
sewer for a part of the distance, but 
did not complete it, leaving the outlet 
at a point where the sewage disposal 
created a public nuisance,.the city 
was compelled to complete the sewer 
as agreed upon. New Jersey Cent. R. 
Co. v. Jersey City, 92 N. J. Eq..100, 
111 A 645 [aff 93 N. J. Eq.’ 207 mem, 
115 A. 925. mem]. 

68. See supra §§ 2181-21838, 2213, 
2215-2219. 

69. See supra §§ 2125 et seq, 2181- 

1 


70. See supra §§ 2152-2167. 


71. See Estoppel §§ 190-198, 218, 
219. 
72. Beckwith v. New York, 121 


App. Div. 462, 106 NYS 175. 

[a] An omission of the certificate 
where there was no executed contract 
to certify will not release the city 
from liability in damages for the 
wrongful refusal to execute it. Beck- 
with v. New York, 121 App. Div. 462, 
106 NYS 175. 

73. See supra § 2223. 

74 $jKings County Lighting Co. v. 
New York, 176 App. ‘Diy. 175, 162 
NYS 581 [aff 221 N. Y. 500 mem, 116 


ing the rate to be charged to the city 
of New York as a consumer of gas to 
seventy-five cents per one thousand 
feet cannot be set up as a defense to 
an action on a prior contract for the 
installation and maintenance of gas 
lamps in a portion of the city where 
the contract covered many items 
relating to construction and main- 
tenance, the consumption of gas be- 
ing merely incidental and not sepa- 
rable from the. other items. Kings 
County Lighting Co. v. New York, 
176 App. Div. 175, 162 NYS 581 [aff 
221 N. Y. 500 mem, 116 NE 1055 
mem]. 

75. Owens y. Wilmington, 15 Oh. 
A. 400, 

76. Fahey v. Bloomington, 268 TI, 
386, 109 NE 292. 

[a] Printing ballots.—The alleged 
unconstitutionality of the, Local 
Option and Woman Suffrage Acts is 
not a defense to the recovery by a 
printer for services in printing ballots 
for an election under such acts, and a 
taxpayer’s suit to prevent payment 
of the printer’s bill cannot be main- 
tained. Fahey v. Bloomington, 268 
Ill. 386, 109 NE 292. 

77. Davenport Gas Light, ete., Co. 
v. Davenport, 13 Iowa 229. 

8. General Electric Co. v. Ft, De- 
posit, 174 Ala, 179, 56°-S 802. 


79. Hallock y. Lebanon, 215 Pa. 
1, 64 A 362. 

80. See supra § 2213. i 

81. Marin Water, etc, Co. v. 


Sausalito, 168 Cal. 587, 143 P 767. 


82. See supra § 2213. 

83. Camden v. Fairbanks, 204 Ala. 
112, 86 S 8, 

84. See generally and 


Set-Off 
Counterclaim. [34 Cyc 619]. | 


grounds 213 N. Y. 124, 107 NE 267, 
LRAI1915F 598]. 

86. Murphy v. Yonkers, supra. 

87. Consolidated Dressed Beef Co. 
Sena eee 245 Pa. 268, 91 A 

{a] Furnishing inferior grade of 
goods.—A contractor who obligates 
himself by contract to furnish steer 
meat to a city hospital is liable in 
damages when he delivers an inferior 
grade of meat, even though he was 
following a practice carried on for 
years without objection by the city 
authorities. Consolidated Dressed 
Beef Co. v, Philadelphia, 245 Pa. 268, 
91 A 3867. 

88. Pleading: 
Generally see Pleading [31 Cyc 1]. 
In action: ‘ 

Against see 

XXI 


municipality infra 


On contract generally see Contracts 
§§ 826-925. 

89. Toledo v. Libbie, 19 Oh. C?r. 
Ct. 704, 8 Oh. Cir. Dec. 589; Norton 
v. Roslyn, 10 Wash. 44, 38 P 878; ha 
France Fire Engine Co. v. Mt. Vernon, 


9 Wash, 142, 37 P 287, 38 P 80, 43 , 


AmSR 827; Herman v. Oconto, 100 
Wis, 391, 76 NW 364; and cases infra 


| this section. 


90. Terre Haute vy, Lake, 43 Ind. 
480. See generally Cancellation of 
Instruments § 165. : 

91. Yuma v. English, 26 Ariz.:438, 
226 P 531; Goodyear Rubber Co. v. 
Eureka, 135 Cal. 613, 67 P 1043; 
F. V. Smith Contracting Co. v. New 
York, 146 App. Div. 760, 131 NYS 
479 [aff 70 Misc. 132, 128 NYS 351]; 
Wellston v. Morgan, 65 Oh. St. 219, 
62 NE 127; Pleasant Ridge v. Lime- 
stone Co., 17 Oh. Cir. Ct. IN. S. 498; 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
y : 


‘- 


ures. 


—§ 2250] 


an implied contract and the declaration is on an- 
implied contract;°? that he must allege that the 
contract declared on is within any statutory re- 
strictions as to the persons with whom the city 


could contract ;°° that the contract 


by the electorate, where this is required ;°* and that 
there were revenues to pay the 
Where he relies on the implied ratification by the 
city of an unauthorized contract,9* in the absence 


of any. express avérment of the 


of the contract, he must allege facts showing such 


knowledge and inconsistent with 


ference therefrom to the contrary.®? If the contract 
was made with municipal agents, it is sufficient 
to allege that the municipality made the contract. 


Nor is it necessary, after alleging 


the contract, further to set forth facts to establish 


Soeder v. Cleveland, 1G Oh CirreCe: 
N.S. 260. 

[a] Contract in writing.—Where 
the charter requires a city contract 
to be in writing, a contractor suing 
on such contract must allege that it 
is -in writing. Yuma vy. English, 26 
Ariz, 438, 226 P 53t. 

[b] Exemption from public let- 
ting.—The Greater New York Charter 
authorizes heads of departments to 
make contracts without public let- 
ting for work where the estimated 
cost does not- exceed one thousand 
dollars. It also requires claims 
against the city to be audited, with 
stated exceptions, and permits con- 
tractors dissatisfied with the audited 
amount to recover the fair value of 
work performed. A contractor can- 
not recover under these provisions on 
a contract involving less than one 
thousand dollars, without pleading 
and showing either an audit of his 
claim or the fair value of his work 
and materials. F. V. Smith’ Con- 
tracting Co. v. New York, 146 App. 
Div. 760, 131 NYS 479 [aff 70 Misc. 
132, 128 NYS 351). 

92. .Nebraska Tel. Co. v. Red 
Cloud, 94 Nebr. 6, 142 NW 534. 

93. Paris v. Sturgeon, 50 Tex. Civ. 
A. 519, 110 SW 459 (water supply 
for residents only). 

94 Harrodsburg y. Harrodsburg 
Water Co., 64 SW 658, 23 KyL 956. 
" ng io by electorate see supra 

95. Waterworks Co. v. San An- 
tonio, (Tex. Civ. A.) 48 SW 205. 


96. See supra § 2226 et seq. 

97. Scott v. Lincoln, 104 Nebr. 
546, 178 NW 203. 

98. Rochester School Town  v. 


Shaw, 100 Ind. 268. 

99. Denver v. Bowen, 67 Colo. 315, 
184 P 357; Laporte v. Ahlborn, 191 
Ind. 485, 133 NE 874. 

1. Newport News v. Potter, 122 
Fed. 321, 58 CCA 483; Merrill R., etc., 
Co. v. Merrill, 80 Wis. 358, 49 NW 965. 

& Molloy v. Briarcliff Manor, 217 
INGLY 9807, SOLS INE 4291 

3. U. S.—Ashland Waterworks Co. 
v. Ashland, 230 Fed. 254. 

Ga. —Savannah v. Kops, 28 Ga. A. 
713, 1138 SE 99. 

Ky.—Gorley v. 65 SW 
844, 23 KyL 1782. 

Nebr. —De Wolf v. Bennett, 3 Nebr. 
(Unoff.) 470, 91 NW 855. 

N. Y—Holroyd v. Indian Lake, 75 
App. Div. 197, 77 NYS 672. pital, 

Oh.—Kerr v. Bellfontaine, 13 Oh. 
Cir. CiH2dt Onieir, Dees 933 

Tex.—Peck-Smead Co. v. Sherman, 
26 Tex. Civ. A. 208, 63 SW 340; Berlin 
Iron-Bridge Co. v. San Antonio, (Civ. 
A.) 50 SW 408; Ellis v. Cleburne, 
(Civ. A.) 35 SW 495; Waco vy. Mc- 
Neill, (Civ. A.) 29 Sw 1109; Texas 
Water, ete., Co. v. Cleburne, 1 Tex. 
Civ. A, 580, 21 SW 393. 

Wis.—Lauenstein v. Fond du Lac, 
28 Wis. 336. 

[a] A declaration for services ren- 
dered upon order of the chairman of 
a committee where the contract pro- 
vided for the work to be done on 


Louisville, 
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has been ratified 


installment. 


city’s knowledge 


any possible in- | tract,? 


the execution of 


order of the committee is demurrable. 
Savannah v. Kops, 28 Ga. A. 713, 113 
SE 99. 

[b] Appropriations.—(1) In an ac- 
tion by a physician to recover for 
Services rendered to a village, a peti- 
tion which does not allege a prior 
appropriation for such services is bad 
on general demurrer. De Wolf v. 
Bennett, 3 Nebr. (Unoff.) 470, 91 NW 
855. (2) In an action to recover 
compensation as policeman, it was 
sufficient to aver in general terms the 
appropriation of sufficient funds to 
pay plaintiff's claims. Gorley v. 
Louisville, 65 SW 844, 23 KyL 1782. 
(3) In Texas a petition in an action 
of debt against a city which fails to 
allege that at the time of the creation 
of the debt provision was made by 
the city for its payment is demur- 
rable. Ellis v. Cleburne, (Tex. Civ. 
A.) 35 SW 495; Waco v. McNeil, (Tex. 
Civ. A.) 29 SW 1109. (4) It must be 
alleged that the city had made _ pro- 
vision to meet the obligations of the 
contract or had funds which it had 
a right to apply to such purpose. 
Peck-Smead Co. v. Sherman, 26 Tex. 
Civ. A, 208, 68 SW 340. (5) An aver- 
ment that due provision was made 
before the issuance of bonds for the 
levy of a special tax annually, to 
meet annual interest thereon and 
provide for a sinking fund, as re- 
quired by the constitution and the 
city charter, sufficiently shows that 
the provision was for at least the 
minimum per cent required thereby, 
judicial notice being taken of both 
the constitution and the charter. 
Berlin Iron-Bridge Co. v. San Antonio, 
(Tex..Civ. A.) 50. SW 408. 

[ec] Power of agent to make.— 
Where a contract is made on behalf 
of a municipality by persons not 
general municipal officers, who have 
no power to contract for the muni- 
eipality except as authorized by a 
municipal board, and they can only 
be authorized under circumstances 


and upon the condition prescribed in’ 


the statute, a complaint on such con- 
tract which fails to set forth the 
taking of any of the preliminary 
steps which are required by the stat- 
ute to be taken is insufficient, Hol- 
royd v. Indian Lake, 75 App. Div. 197, 
77 NYS 672. 

4. Gelpcke v. Dubuque, 1 Wall, (U. 
S.) 220, 17 L. ed. 5380; Marin Water, 
etc., Co. v. Sausalito, 168 Cal. 587, 
143 P 767; Edwards v. Kirkwood, 147 
Mo. A. 599, 127 SW 378; Sayles v. 
Abilene, (Tex. Civ. A.) 290 SW 239. 

{a] Fund to meet payments.—It 
is not necessary for the contractor 
to allege a. performance by the city 
of its agreement with respect to the 
creation and maintenance of a fund 
to meet payments due under the con- 
tract. Marin Water, etc., Co. v. 
Sausalito, 168 Cal. 587, 143 P 767. 

[b] Consent of electors.—Where a 
suit is brought on a contract made by 
a city, where the laws require the 
consent of two thirds of its electors 
to validate debts for borrowed money, 
such consent. need not be averred, 


the authority of the officer executing it.°? 
action against a city on a contract which on its 
face is valid and within the scope of the general 
powers of the city, the declaration need not: allege 
that the city had power to make the contract; nor 
need it negative the violation by the contractor of 
statutory restrictions or prohibitions relating to 
matters .of affirmative defense.? 

Performance of conditions. 
allege the performance of all conditions precedent 
to the city’s lability under the terms of the con- 
unless under the facts as alleged the law 

raises a presumption in favor of performance.* 

Affirmative defenses. Under the general rule? the 
- city must plead affirmative defenses if it wishes to 
avail itself of them,® as, for example, the defense of 
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In an 


_The contractor must 


since it will be presumed. Gelpcke 
v. Dubuque, 1 Wall. (U. S.) 220, 17 L. 
ed. 530, 

See Pleading [31 Cye 215]. 

6 U. S.—lIronton vy... Harrison 
Constr. Co., 212 Fed. 353, 129 CCA 29. 
BS Relic HC v. Chicago, ‘205 Ill. A. 

8 

Ind.—Gosport v. Pritchard, 156 Ind. 
400, 59 NE 1058; Anderson v. O’Con- 
ner, 98 Ind. 168. 

Iowa.—Ryan v. Lone Tree, 122 Iowa 
420, 98 NW 287. 

Ky.—Louisville v. Gosnell, 60 SW 
411, 61 SW 476, 22 Kyl 1524 

Mo.—Devers v. Howard, 88 Mo. A. 
253. 

N. Y.—Richmond County S. P. C. 
C. v. New York, 73 App. Div. 607, 77 
NYS 41. 

Tex.—Harrison v. Sulphur Springs, 
(Civ. A.) 50 SW 1064. 

Wash.—British Columbia Bank v. 
ahet Townsend, 16 Wash. 450, 47 P 
8 

[a] Approval of plan.—A defense 
that the city was forbidden to install 
a waterworks system until the state 
board of health had approved the plan 
and that no such approval had been 
given is not available to the city un- 
less pleaded. Ironton v. Harrison 
Constr. Co., 212. Fed 353, 129 CCA 29. 

{[b] Contract with other than) ac- 
cepted bidder.—A city seeking to jus- 
tify a refusal to contract with an 
accepted bidder must aver that the 
refused bidder was reliable and re- 
sponsible and not merely allege. that 
the accepted bidder was not the 
lowest reliable and responsible bid- 


der. O'Neil v. Chicago, .205 Ill, A. 
508. 
{e] Ordinances.—(1) A _ petition 


counting on a contract with a muni- 
cipality need not aver that the con- 
tract was made in pursuance of an 
ordinance. The allegation that the 
contract was made implies the exist- 
ence of the ordinance. Devers v. 
Howard, 88 Mo, A. 253. (2) An ‘alle- 
gation that defendant city “duly” en- 
tered into a contract authorizes proof 
that the contract was entered into 
under a valid city ordinance. British 
Columbia Bank v. Port Townsend, 16 
Wash. 450,.47 P 896. (3) Where the 
contract was made with a committee 
of the city council, the ordinance 
empowering the committee to make 
the contract .need not be set out, 
where the complaint alleges that the 
committee had power to make the 
contract, and that the city council 
had recognized its validity. MHarri- 
son v. Sulphur Springs, (Tex. Civ. A.) 
50 SW 1064.- 

[d] Purpose of lease.—A com- 
plaint against .a municipal corpora- 
tion alleging a lease of property, by it 
is not bad because it does not show 
the purpose for which the property 
was leased, as it will be presumed 
that it was for a lawful municipal 
purpose, and if it is claimed that the 
purpose was unlawful, this is matter 
of defense. Anderson y. O’Conner, 98 
Ind, 168. 

[e] Street lighting contract.—in 
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ultra vires,” and if the statute, the violation of 
which constitutes an affirmative defense, contains 
an exception from its operation, defendant in plead- 
ing the violation of the statute must negative the 
existence of conditions provided for in the excep- 


tion.® 


[§ 2251] d. Issues.® 


A general denial of the 
city in an action against it on an exg#ress or implied 
contract’ puts in issue only the allegations neces- 
sary for the maintenance of plaintiff’s case,’° but 
not matters of affirmative defense.*? 
tractor declares on a written contract only, he can- 
not recover on an implied contract.’? 

[§ 2252] e. Evidence. Presumptions!* and burden 
of proof!* are governed by the usual rules. 
where the contractor makes out a prima facie cause 
of action by proving the contract, the authority 
of the city to make it, his performance under it, 
and the city’s failure to pay, the burden is on 
the city to prove the facts exempting or discharging 
it from liability thereon. But where performance 
by the contractor is denied and evidence is offered 
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contractor to prove a complete performance.'® 

Admissibility. 
admissibility of evidence’? are applicable to actions 
brought against the city by a municipal con- 
tractor,!® as, for example, that acts done or words 


The general rules governing the 


written or spoken by municipal officers or agents 


Where a con- 


Thus . 


Sufficiency.’ 


in others.?? 


in support of, such defense, the burden is on the 


an action to recover the contract 
price for lighting the streets with 
electric light, it is not necessary to 
state in the complaint the population 
of the town, the amount of its tax- 
ables, the amount of its current ex- 
penses, etc., in order that the court 
may know that the contract is one 
which the town had the right to 
make, since towns have the right to 
enter into such contracts, under 
Burns Rev. St. (1894) § 4301, and 
fraud or abuse of discretion is never 
presumed, but must be alleged and 


proved. Gosport v. Pritchard, 156 
Ind. 400, 59 NE 1058. 
7 Chicago v. Peck, 196 Ill. 260, 


63 NE 711 [aff 98 Ill. A. 434]; Ryan 
v. Lone Tree, 122 Iowa 420, 98 NW 
287; Louisville v. Gosnell, 60 SW 411, 
61 SW 476, 22 KyL 1524; Richmond 
County? S:0 Ps CulCs vir New York..728 
App. Div. 607, 77 NYS 41. 

8. Molloy vy. Briarcliff Manor, 217 
N. Y. 577, 112 NE 429, 

9. Issues, proof, and variance 
generally see Pleading [31 Cyc 670]. 
See also Contracts §§ 906-925. 

10. Tulsa v. Malloy, 104 Okl, 281, 
231 P 256. 

11. Molloy v. Briarcliff Manor, 217 
N. Y. 577,112. NE. 429. 

12. Condran v. New Orleans, 43 
La. Ann, 1202, 9 S 81. 

60-18. See’ Contracts §§ 926-959; Evi- 
dence §§ 25-88; and infra text and 
notes 15, 16. 

14. See Contracts §§ 926-959; Evi- 
dence §§ 18-24; and infra text and 
notes 15, 16. 

15. U. S.—Detroit v. Grummond, 
216 Fed. 278, 132 CCA 417; Quacken- 
bush v. Yankton, 186 Fed. 991, 108 
ary 661; Crebs v. Lebanon, 98 Fed. 
549, 

Tll:—Chicago v. Peck, 196 Ill. 260, 
63 NE 711 [aff 98 Ill. A, 484]; Na- 
tional Meter Co. vy. Bellwood, 192 Ill. 
A. 424, 

Me.—Adams v. Waterville, 95 Me. 
242, 49 A 1042. ‘ 

Mich.—Arbuckle-Ryan Co, v. Grand 
Lodge, 122 Mich. 491, 81 NW 358. 

Mo.—Skinner, etc., Stationery Co. 


v. St. Louis Bd. of Education, 182 
Mo. A. 541, 165 SW 835. 
Okl.—Oklahoma City v. Derr, 109 


Okl. 192, 285 P 218; Pierce Oil Corp. 
v. Woodward, 100 Okl. 266, 229 P 181; 


Woodward v. Manhire Grate, etc., 
Coy, 98 -OkKl, 838, 224 P +356; Fabric 
Fire Hose Co. v. Caddo, 59 Okl. 89, 
158 P 350. 


W. Va.—Camden Clay Co. v. New 


oc rege 6H W... Wa. 2626, 68S 
118. 
{a] In excess of debt. limit.— 


Where a city defends an action 


against it on a contract on the ground 
that such contract is invalid because 
it created an indebtedness in excess 
of the limit fixed by the constitution 
of the state, it has the burden o 
proving all the facts necessary 
establish such defense. Chicago v. 
Peck, 196 Ill. 260, 68 NE 711 [aff 
Ill. A. 434]. 

[b] Where a plea of ultra vires 
is interposed by the city, the burden 
is on the city to sustain the plea. 
Wykes v. Santa Cruz City Water Co., 
184 Fed. 752 [aff 202 Fed. 357, 120 
CCA 485]. 

16. Mulcare v. Chicago, 172 Ill. A. 
195 [aff 241 U. S. 650 mem, 386 SCt 
552 mem, 60 L. ed. 1221 mem]. 

17. See Contracts §§ 960-976; Hvi- 
dence § 89 et seq. 

18. See cases infra this section. 

19. Nelson v. New York, 1 Silv. 
Sup. 471, 5 NYS 688 [aff 131 N. Y. 4, 
29 NE 814]; Hetherington-Berner Co. 
v. Spokane, 75 Wash. 660, 135 P 484. 

20. Nelson v. New York, supra. 

21. Halbut v. Forrest City, 34 Ark. 
246; Baird v. New York, 96 N. Y. 567. 

22. St. Louis Gas Light Co. v. St. 
Louis, 86 Mo. 495 [aff 12 Mo. A. 573]; 
Nelson v. New York, 1 Silv. Sup. 471, 
pee 688 [aff 131 N. Y. 4, 29 NE 
814]. 

23. Allen v. Oneida, 210 N. Y. 496, 
104 NE 920. 

24 Stonewall v. Stone, 207 Fed. 
540, 125 CCA 139. 

[a] Contract not in suit.—A con- 
tract between a city and its engineer 
is immaterial in an action brought by 
a contractor against the city for the 
construction of a waterworks system 
in accordance with the plans and 
specifications furnished by such engi- 
neer. Stonewall v. Stone, 207 Fed. 
540, 125 CCA 139. 

25. Philadelphia v. Welsbach St. 
ue Co., 218 Fed. 721, 134.CCA 
399: 


[a] Tests—Where the contract 
provides for certain deductions from 
the contract rate for furnishing 
power for street lights to be based 
upon tests taken after the removal 
of the lamps, tests taken without re- 
moving the lamps are not admissible 
to determine the amount of the de- 
ductions under the contract. Phila- 
delphia v. Welsbach St, Lighting Co., 
218 Fed. 721, 134 CCA 399. 

26. See cases infra this note. 

[a] Evidence held admissible: (1) 
In an action of bail trover against 
a city to recover property sold under 
a conditional contract, where the 
answer admitted refusal to deliver 
and sought to recoup damages, an 
order given by city officers and a note 


‘ing 


are admissible if done or spoken by an officer or 
agent to whom the subject was committed,’® or in 
the line and scope of his official duty;°° otherwise 
not;24_ that records. kept by such officers in the 
performance of their official duties are admissible ;?” 
that parol evidence is not admissible to contradict 
or vary the terms of a written contract;?? or that 
the evidence to be admissible must have reference to 
plaintiff’s contract,?* or to the conditions stipulated 
therein,?> or must tend to prove the issues raised in 
plaintiff’s action against the city.”° 


The courts have passed upon the 


sufficiency of evidence adduced to establish or refute 
the city’s liability in these cases, holding particular 
evidence sufficient in some cases,”* and not sufficient 


executed by them are admissible. 
Jeffersonville v. Cotton States Belt- 
ing, ete., Co., 30 Ga. A. 470, 118 SE 
442. (2) Order of authorized city 
official for goods and note given for 
balance due after the initial payment 
are admissible. Jeffersonville v. Cot- 
ton States Belting, etc., Co., supra. 
(3) Permit issued by a city to a rail- 
road company authorizing it to pro- 
ceed with the work of relocating 
sewers and water mains made neces- 
sary by the construction of certain 
tunnels, and the contract between the 
railroad company and the contractor 
for the doing of this work, are ad- 
missible in an action by the con- 
tractor against the city to recover a 
deposit of money made by it with the 
city to cover the cost of the work on 
sewers and water mains at a time 
when it was endeavoring to get the 
city to do the work. New York Con- 
tinental Jewell Filtration Co. v. Dist. 
of Columbia, 33 App. (D. C.) 377 [aff 
223 U. S. 253, 32 SCt 300, 56 L. ed. 
426]. (4) Refusal by contractor to 
renew a contract except on certain 
conditions and a resolution by the 
village council refusing to renew the 
contract are admissible on the issue 
of renewal. Howell Electrie Light, 
etc., Co. v. Howell, 132 Mich, 117, 92 
NW 940. 

{b] Evidence held not admissible: 
(1) A contractor’s recommendation of 
other methods of work is not ad- 
missible to show that the city’s plan 
for the work was improper. Callan 
v../ Peck, 87% -R. B31227, ‘Obs eAvs4, ~ 362) 
In an action against the city for 
breach of contract because the use 
of. deep sea dumps impaired plain- 
tiff’s opportunity to pick. over the 
refuse, evidence tending to show that 
there were no weather conditions 
which created an emergency calling 
for their use is immaterial and 
properly excluded. Clarke Contract- 
Co. v. New York, 182 App. Div. 
835, 170 NYS 186 [rev on other 
grounds 229 N. Y. 413, 128 NE 241]. 


27. See generally Evidence §§ 
1730-1806. 

28. See cases infra this note.” 

[a] Evidence held sufficient: (1) 


To establish a prima facie right of 
the contractor to have an engineer’s 
decision on which to base his ac- 
tion. Algate v. Lansing, 180 Mich. 
484, 147 NW 561. (2) To show: no 
mistake in the description of land 
purchased from a city. -~Brown v. 
New York, 57 Misc. 433, 108 NYS 555 
[aff 128 App. Div. 925 mem, 112 NYS 
1123 mem]. 2% 
29. See cases infra this note.’ 
[a] Evidence held not sufficient: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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tract.® 


by the city on its own contract.*® 


(1) To show misrepresentation by 
city engineer. Brennan v. Hamilton, 
39 Ont. L. 367, 37 DomLR 144. (2) 
To show that certain repairs to 
armories claimed for by plaintiff 
were ordered in the manner required 
by statute. Moriarty v. New York, 
59 Misc. 204, 110 NYS 842. (3) To 
show violation of the Labor Law in 
the performance of a contract bar- 
ring. contractor’s: recovery. Peo. v. 
Zimmerman, 58 Misc. 264, 109 NYS 
396. (4) Contract with members of 
‘a town committee individually, to 
prove a contract with the _ town. 
Damon vy. Granby, 2 Pick. (Mass.) 
345. (5) The fact that the lowest 
bid for a street improvement was 
considerably greater than the esti- 
mated cost, to show that its accept- 
ance was. fraudulent. Booth  v. 
Bayonne, 56 N. J. L. 268, 28 A 381. 
(6) A statement by the city marshal 
to plaintiff that he was to lose his 
job, to prove a breach ofa city em- 
ployment contract. Tempe v. Corbell, 
17 Ariz. 1, 147 P 745, LRA1915E 581. 
(7) Evidence in an action to recover 
for services rendered a city in caring 
for smallpox patients by one who at 
the time of the contract was _ secre- 
tary of the city board of health, to 
establish such emergency as_ to 
create an exception, in favor of the 
secretary of the board, to the act for- 
bidding contracts between a city and 
an officer. thereof. Greenfield v. 
Black, 42 Ind. A. 645, 82 NE 797. 

30. Actions: 

Generally see Actions 1C. J. p 916. 
Against municipality generally see 

infra XXI. k 
On contract generally see Contracts 
' §§ 790-1034. 3 
Particular actions or remedies see 

Assumpsit, Action of 5 C. J. p 

1378; Cancellation of Instruments 

9 C. J. p 1154; Debt, Action of 18 

Cc. J..p 1; Detinue 18 C. J. p 987; 

Injunctions 32 C. J. p 1; Mandamus 

38 C. J. p 526; Reformation of In- 

struments [34 Cyc 899]; Replevin 

[34 Cye 1342]; Specific Perform- 
_ ance [36 Cyc 528]. . 

31. See Contracts § 725. ; 

32. Seltzer v. Metropolitan Hlec- 
tric Co., 199 Pa. 100, 48 A 861. See 
generally Cancellation of Instruments 
8 (Cady pe Lib. Pe. : 

{a] Bribery.—A municipality may 
maintain a bill for rescission of a 
contract procured by bribery of the 
alderman making it. Seltzer v. 
Metropolitan Electric Co., 199 Pa. 100, 
48 A 861. ; 

33. Detroit v. Detroit City R. Co., 
56 Fed. 867; Bangor v. Ridley, 117 
Me. 297, 104 A 230. 

[a] Reason for rule.—‘“The case 
of the city is different from that of 
a private corporation. The city coun- 


[44 C. J.—10] 
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[§ 2253] 2. Of the City®°—a. In General. By the 
weight of authority, a city may bring suit against 
a defaulting contractor immediately upon his breach 
of the contract where committed in advance of the 
time fixed therein for its termination, although the 
rule is not followed in a few states.?+ 
maintain a bill for the rescission of a contract 
on proper grounds;*? or it may maintain a bill for 
restoration to rights lost under an ultra vires con- 
A city may maintain a bill for an injunc- 
tion against the raising of rates by a public service 
corporation in violation of its contract with the 
city,** or an action against one of its own officers 
to recover profits made by him in the sale of prop- 
erty to the city in violation of law.*® A city cannot 
sue as undisclosed principal on the private contract 
of the mayor,*® even though the latter had been au- 
thorized by the city to deal with its property as his 
‘own;*? nor can it sue to recover damages sustained 
by private persons,*® even though suit is brought 


A city may | contract.‘ 


for.?#? 


3 payments made 
Nor may a city 


cil, for the time being, is the trustee, 
in control of the streets for the bene- 
fit of the public; and, although former 
trustees may have attempted to do 
that which they had no power to do, 
the public cannot be prevented from 
having asserted in its favor the ordi- 
nary equitable remedies to maintain 
its rights in the streets.” Detroit 
v. Detroit City R. Co., 56 Fed. 867, 892. 

[b] Rights in streets.—Where a 
city grants a right to a street rail- 
way company to use its streets for an 
unlawful period of time, the city 
may rescind the grant and declare 
the further use of its streets by the 
street railway company unlawful, 
and may maintain a bill for restora- 
tion to its rights therein. Detroit v. 
Detroit City R. Co., 56 Fed. 867. 

34. Mobile Electric Co. v. Mobile, 
201 Ala. 607, 79 S 39, LRA1918F 1667. 
See generally Injunctions § 281 et 
seq. 

[a] Reason for rule.—‘The city 
has the authority to file the bill, 
notwithstanding the citizens could 
redress the wrong individually or 
collectively. ... The suit is not to 
recover loss or injury. suffered by an 
individual, but is brought by the 
municipality, representing the  in- 
habitants, to prevent a possible loss 
or inconvenience to them by a non- 
compliance on the part of the re- 
spondent with the contract made by 
it with the complainant. The con- 
tract was made by the city as the 
representative of the consumers, and 
it is in that capacity that the city is 
now acting to protect the inhabitants 
from the breach by the respondent of 
a public duty. It is true that the con- 
tract is a continuing one, and is the 
sort of contract that cannot be de- 
creed to be specifically performed in 
the sense in which the word is gen- 
erally used; but it is quite clear that 
the court may exercise jurisdiction by 
injunction to deter the defendant 
from openly breaking it by failing 
to perform a public duty thereby as- 
sumed.’ Mobile Electric Co. v. Mo- 
bile, 201 Ala. 607, 610, 79 S 39, LRA 
1918F 1667. 

35. Minneapolis v. Canterbury, 122 
Minn. 301, 142 NW 812, 48 LRANS 
842, AnnCas1914D 804. 

36. Huntsville v. Huntsville Gas- 
light Co., 70 Ala, 190, 

37. Huntsville v. Huntsville Gas- 
light Co., supra. 

{a] ransfer of stock.—A city 
which has authorized its stock in a 
private corporation to be transferred 
by the private contract of the mayor, 
as his own, may not sue on such con- 


tract as undisclosed principal, 
Huntsville v. Huntsville Gaslight Co., 
70 Ala. 190. 


388 New Haven v. New Haven, ete., 


‘ 
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enforce the conditions of the contract against an 
outside party,*® even though the latter has also en- 
tered into a separate contract with the same con- 
tractor with reference to the same subject matter 
but without knowledge of the terms of the city 
Nor is a city entitled to a lien on the 
property of the owner of a collapsed building for 
payment of expenses incurred in removing the dé- 
bris, in the absence of statutory authorization there- 


Ultra vires contract.? A city may sue to recover 
damages on an ultra vires contract provided it has 
been performed by the city and the other party has 
received benefits therefrom.*4 Otherwise a city can- 
not sue for damages on an ultra vires contract,*® 
although where the contract is presumptively intra 
vires, it is incumbent on defendant to allege and 
prove its ultra vires character.*® 

Recovery of payments.47 


A city may recover 
to a contractor under an invalid 


contract either from the contractor,*® or his sure- 


RY Cos+62% Conn) 2523 215) A316 2 ie 
LRA 256. 
39. New Haven v. New Haven, etc., 


RCo. Supra. 

40. Shreveport v. 
tract..Co,, 227, a. 560, 53 
41. Shreveport Vv. 

Tract. Co., supra. 

42. Matter of Jenkins, 
Div. 702, 115 NYS 385. 

43. Ultra vires contract: 
Generally see supra § 2125 et seq. 
As defense see supra § 2249. 

44. Perkins vy. State, 130 Miss. 512, 
94 S 460. 

[a] Suit on depositary’s bond.— 
Where a city selected a depositary for 
its public funds, accepting from the 
depositary a bond signed by indi- 


Shreveport 
S 863. 
Shreveport 


130 App. 


| viduals as sureties instead of by a 


surety company, as required by the 
statute, the state banking department, 
subrogated to the rights of the city, 
may recover from the sureties, not- 
withstanding the ultra vires charac- 
ter of the bond, the amount paid by 
the department to the city and by the 
latter deposited in the bank and lost 
through the latter’s insolvency, the 
city having performed the contract 
and the depositary getting the benefit 
of the bond. Perkins v. State, 130 
Miss. 512, 94S 460. 

45. Portland v. Bituminous Pav. 
Coy 338 - On) 307652) Pi285007 2. AmSiR: 
7138, 44 LRA 527, 

46. Weston v. Greene 
Bank, (Mo. A.) 192 SW 126. 


County 


47. See generally Payment [30 
Cye 1298]. 
48. Ind.—McNay v. Lowell, 41 


Ind. A. 627, 84 NE 778. 
Me.—Bangor v. Ridley, 117 Me. 297, 
299, 104 A 280. 
Oh.—Cleveland v. Legal News Pub. 
Co., 110 Oh. St. 3860, 144 NE 256. 


Tex.—Sluder v. San Antonio, (Civ. 
A.) 269 SW 468. 
Wis.—Neacy v. Drew, 176 Wis. 


348. 187 NW 218. 

“The statute in question was en- 
acted for the express purpose of pro- 
hibiting a member of the city gov- 
ernment from making contracts with 
the city. But if he can influence the 
city government of which he is a 
member, either as a matter of friend- 
ship, or corruptly, to give him em- 
ployment upon a contract, express or 
implied, and obtain and retain his 
pay, for its execution, then both he 
and the city government can evade 
and nullify the effect and purpose of 
the statute with impunity. He has 
made his illegal contract. He may 
have influenced the city government 
to favor him. He has received his 
compensation for executing it. If 
he can keep the money, the statute is 
dead. He has succeeded ‘by indirec- 
tion.” Bangor vy. Ridley, supra. 
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ties,4® or from its own officers making the illegal 
payment,°° notwithstanding the voluntary character 
of the payment,*! subject, however, to the law goy- 


erning the availability of the defense that the eity | 


has accepted and retains benefits under the con- 
tract.°2. But a city cannot maintain a claim for 
reimbursement of moneys alleged to have been paid 
under an ultra vires contract where the alleged 
payment is not proved.°® 

[§ 2254] b. Action on Contractor’s Bond.*+ <A 


city may maintain an action on the contractor’s | 


bond after the latter’s breach of contract,°> and 


after breach of the condition in the bond,°* even | 


though the city failed to relet the contract.6’ And 
after the breach is absolute, he may bring his action 
against the sureties,°* unless the principal contract 
is void.5® But a bond given by an offeror to secure 
the performance of the proposed contract, although 
unenforceable in the absence of a valid, existing 
contract, becomes enforceable as soon as the offer 
is accepted.®® A surety is estopped from asserting 
that the city had no authority to take the bond, 
after he has accepted payment from the city for 
his guaranty.®+ 

Necessity of damages suffered. 
maintain an action on a bond in the absence of 
evidence either that it suffered damages from the 
contractor’s breach or that, in bringing suit, it was 
acting as trustee for those who did suffer loss.*? 
But recovery on the-bond is not conditioned on 
proof of special damages, where the payment of 


49. Topeka v. Ritchie, 105 Kan. | 240. 


398, 184 P 728. 
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Contractor’s bond: 


3 , 


[§§ 22538-2255 
a fixed amount as liquidated damages is stipulated 
for on its breach.®* 

Pleading.** It is not necessary that the petition 
in an action against sureties should allege compli- 
ance by the city with constitutional provisions gov- 
erning the creation of an indebtedness by munici- 
palities,°*> or with statutory provisions requiring 
certification as to the existence in the city treasury 
of funds available for meeting the contract pay- 
ments.°® 

[§ 2255] ce. Defenses.°7 The contractor may set 
up in defense of an action against him by the city 
founded on an alleged breach of contract facts to 
establish that the contract, as alleged, was never 
made,®* or was ultra vires,°® or in violation of 
law,’° or, 1f made, was never breached by him.’ 
The following have been held not to be defenses 
in actions brought by a city against the contractor: 
That the city had advertised for a substitute con- 
tract,’? or, after the contractor’s breach, had en- 
tered into a contract with another to complete the 
work,’® or that the contract provided for a taking 
over of the work by the city in case of a breach; 
that the city had used the defective plant on ac- 
count of which the suit had been brought where 
such user for a limited period after refusal to 
accept had been expressly provided for in the con- 
traet;7> that the city had failed to enforce rulings 


of an architect or engineer in charge of the work | 


in the absence 
so.76 Difficulty 


of any contract obligation to do 
or alleged impracticability of per- 


7G. Connell v. Hill, 30 La. Ann. 251, 
71. Montgomery Gas Light Co. v. 


Action on bond see infra § 2254. 

50. State v. Muskogee, 70 Okl. 19, 
172 P 796; Neacy v. Drew, 176 Wis. 
348, 187 NW 218. 

51. Bangor v. Ridley, 117 Me. 297, 
104 A 230. ; 

[a] Reason for rule.—‘“It may be 
said the city government has volun- 
tarily paid him for his services, and 
as such payment was equitable, they 
cannot recover it back in the equita- 
ble action of money had and received. 
This reasoning might hold good in 
cases between individuals, but a mu- 
nicipality is a creature of the stat- 
ute and can do just what the statute, 
and the necessary execution of the 
statute, permits, and cannot do what 
the statute inhibits. It will require 
no citations to show that the officers 
of a municipal government cannot 
contract to pay, expend or pay out, 
city funds for an illegal purpose or 
upon an illegal contract. It is not 
within the scope of their powers, 
and if paid the city in the proper 
form of action can recover it back. 
Otherwise municipalities might be 
mulcted to the verge of ruin by dis- 
honest or incompetent Officials, if 
having illegally paid the money out 
the city cannot recover it back.” 
Bangor v. Ridley, 117 Me. 297, 300, 
104 A ‘230. 

See infra § 2255. 


52. 

53. In re Manistee Watch Co., 197 
Fed. 455. 

[a] Dlegal issue of bonds.—Bonds 


authorized for park purposes were 
jllegally transferred to a manufac- 
turing company to aid it in erecting 
a factory in the city. The manufac- 
turing company afterward became 
bankrupt and the city claimed a 
preference over the general creditors 
to the extent of the bonds which had 
been issued. It was held that, as no 
payment had been made by the city 
on account of such bonds and no lia- 
bility on account thereof was shown, 
the city was not entitled to a prefer- 
ence with respect thereto. In re 
Manistee Watch Co., 197 Fed. 455. 
54. Generally see Bonds §§ 137-— 


Accompanying bid, action on see su- 

pra § 2198. 

Necessity of bond see supra § 2126. 
Suit by subcontractor see infra 

§ 2259. 

55. Macon vy. Fidelity, ete., Co., 
194 Mo, A. 677, 189 SW 645: New 
York v. Palladino, 146 App. Div. 850, 
131 NYS 807 [aff 208 N. Y. 554 mem, 
101 NE 1097 mem]. 

56. Loeb v. Montgomery, 7 Ala. A. 
325, 61 S 642 [certiorari den 184 Ala. 
217, 63 S 1023]. 

[a] Contract to deliver a war- 
ranted article—The condition of a 
bond binding the contractor to fur- 
nish fire hose warranted to stand a 
specified test is not complied with 
by merely delivering the: hose with 
a form of warranty. Loeb v. Mont- 
gomery, 7 Ala. A. 325, 61 S 642 [cer- 
tiorari den 184 Ala. 217, 63 S 10231. 

57. New York v. Palladino, 146 
App. Div. 850, 131 NYS 807 [aff 208 
N. Y. 554 mem, 101 NE 1097 mem]. 

58. Bridgeport yv. Attna Indemn. 
Co., 91 Conn, 197, 99 A 566; Topeka 
v. Ritchie, 105 Kan. 398, 184 P 728; 
Perkins v. State, 130 Miss, 512, 94 S 


460. 
Columbus v. Chicago Bonding, 
ete., Co., 11 Oh. A. 42. 


60. National Surety Co. v. At- 
lanta, 24 Ga. A. 732, 102 SE 175. 
61. Attna Indemn. Co. v. Little 


Rock, 89 Ark. 95, 115 SW 960. 
62. St. Joseph v. Rackliffe-Gibson 


Constr. Co., (Mo. A.) 203 SW 223. 


63. Marshall v. Atkins, 
Civ. A. 336, 127 SW 1148. 


60 Tex, 


goer See generally Bonds §§ 162- 
65. National Surety Co, v, Atlanta, 


24 Ga. A, 732, 102 SE 175. 
66. Conneaut v. Strauss, 11 OhN 
PNS 27%, 
§§ 


67. Generally Contracts 
ccc, for rescission see supra 


see 
792-800. 


§ 
68. New York v. Dowd Lumber 
Co., 140 App. Div. 358, 125 NYS 394. 
69. Weston v. Greene County 
Bank, (Mo, A.) 192 SW 126. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Montgomery, 87 Ala. 245, 6 S 113, 4 
LRA 616. 

{a] Option to purchase gas plant. 
—wWhere a city grants to a company 
the exclusive privilege of laying gas 
pipes under its streets, for a term of 
years, on condition that the city shall 
have the privilege of purchasing the 
plant at the expiration of twenty-five 
years, at such price as may be deter- 
mined by five disinterested men, two 
of whom are to be chosen by the city, 
two by the company, and the fifth by 
those four, the city must make its 
election as to the purchase at a price 
to be thereafter. determined by ap- 
praisers to be thereafter appointed, 
and until it exercises such option the 
company is not bound to proceed with 
the appraisement; and its refusal to 
appoint two appraisers after the city 
has appointed two is not a breach 
of its contract. Montgomery Gas 
Light Co. v. Montgomery, 87 Ala. 
245, 6S 118, 4 LRA 616. 

72. Lansdowne vy. Citizens’ Elec- 
ye eed ete:;, Co, 206 Pacid 8855 


73. Bridgeport v. AStna Indemn. 
Co., 93 Conn, 277, 105 A 680, 

74. Bridgeport v. U. S. Fidelity, 
ete., Co., (Conn.) 134 A 252, 

75. Madison v. American Sanitary 
pur meaning Co., 118 Wis. 480, 95 NW 

76. KE. C. Gerhard Bldg. 
Dallas, 298 Fed. 264. 

[a] Employment of union and 
nonunion labor.—A contract between 
a city and a contractor, which pro- 
vides.merely for the employment of 
competent and skilled workmen who 
would work in harmony with the 
workmen of other contractors and 
subcontractors, does not amount to a 
requirement that only union labor 
shall be employed, and it is no de- 
fense in an action brought by the 
city against the contractor to re- 
cover damages for the abandonment 
of the contract that the city failed 
to enforce a ruling of the architect 
calling for the discharge of certain 
workmen on the ground that they 


Conv, 
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formance by the contractor because of the alleged 
failure of the city to perform its own obligations 
under the contract is not a defense available to 
the contractor where the contract makes no pro- 
vision with respect to the city’s duties in that par- 
ticular respect and the alleged breach by the city 
is therefore not established.7 

Delay in the performance of its own obligations 
under a contract is a defense to a bill by a city for 
specific performance where it would be sufficient 
to bar equitable relief to an individual.’8 

Waiver. A contractor cannot rely on a defense 
which he has waived.’9 ; 

In action to recover payments.2° Whether the 
city’s acceptance and retention of benefits under 
the contract is a bar to its recovery back of pay- 
ments thereunder depends upon the character of the 
contract and statutory provisions, such a defense 
not being allowed where the contract is absolutely 
void,*+ or where a statute expressly authorizes 
restoration of moneys expended without authority 
of law and the expenditure was made in violation 
‘of an express statutory prohibition,®? and allowed 
in the case of contracts which are merely voidable.®? 

[§ 2256] d. Parties.*¢ The city is the proper 
party plaintiff in a bill to enjoin the discontinu- 
ance by a public utility of a service to its in- 
habitants which it had obligated itself with the 
city to render.®® 

[§ 2257] e. Damages.** Damages recoverable by 
the city for anticipatory breach of the contract by 
the contractor include compensation for all losses 
occasioned thereby through the entire period of 
the contract.°7 Where the contract provides for 
certain payments by the contractor upon perform- 
ance by the city of its undertakings under the 
contract, the amount of the payments being fixed 
and not determined in any way by the results of 
such performance, the city upon proof of its own 
performance is entitled to recover the full amount 
of the payments agreed to, regardless of whether 


were nonunion workmen. E. C. Ger- 
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or not the results of such performance measured up 
to the contractor’s expectations.*® Damages for 
breach of contract by a contractor may be com- 
puted on the basis of cost under a later contract 
to complete the work, similar in all material aspects 
to the earlier contract,®® notwithstanding the see- 
ond contract contains some minor additions.°° And 
where the city council by ordinance directs that 
the contractor be paid for extra work and where, 
notwithstanding, the city officers detained the 
money on account of legal objections to the claim, 
it is held that the contractors are entitled to dam- 
ages for detention of the money. 

[§ 2258] 3. Of Third Persons®?—a. In General. 
A third person, for whose benefit or protection a 
contract has been made by a municipality with a 
private corporation or company, may maintain an 
action thereunder in his own name to recover dam- 
ages or quantum meruit against either party to the 
contract.9? And under this rule a recovery of dam- 
ages has been allowed and sustained in’ favor of: 
An abutting landowner as against the contractor for 
damages resulting from execution of the contract ;°* 
a hospital employee as against a city upon the 
latter’s breach of contract with the hospital en- 
tered into for the benefit of such employee; a 
taxpayer as against a water company for failure 
to furnish sufficient water for the extinguishment 
of fires,°* although in some jurisdictions a recovery 
for fire loss to a taxpayer is not allowed;%’ a tele- 
phone subseriber as against the telephone company 
under contract with the city to maintain the service 
at certain rates;°> a traveler injured by a defect 
in the highway as against the contractor under 
contract with the city to keep the street in repair.®? 
But a recovery by third persons on a contract 
within the charter powers of defendant is not al- 
lowed when sought under a statute protecting in- 
dividuals against the direct invasion of their rights 
by the ultra vires acts of corporations.t Nor is a 
taxpayer entitled to an accounting from a con- 


Eltef- 


et Bldg. Co. v. Dallas, 298 Fed. 


264. 

77. Bridgeport v. Adtna Indemn. 
Coy) St Conn: 197,° 99 A566. 

[a] Garbage removal.—A _  con- 
tractor refused to accept garbage 
from the city under his contract be- 
cause, as he alleged, it came to him 
from the city with so many foreign 
substances in it as to make its reduc- 
tion difficult and impracticable. The 
contract defined the term ‘“garbage’’ 
but contained no provision whatever 
against foreign substances, and it 
was held that the contractor’s re- 
fusal to accept was a breach of the 
contract and that the city’s alleged 
default had not been established. 
Bridgeport v. Adtna Indemn. Co., 91 
Conn, 197,°99 A 566. 

7& Newark v. Lindsley, (N. J. 
Ch.) 114 A 794. 

79. Bridgeport v. Adtna Indemn. 
Co., 91 Conn, 197, 99 A 566; New York 
v. New York Disposal Corp., 100 
Misc. 536, 166 NYS 963. 


Pioege re to recover see supra 
53. 
81. Independent School Dist. No. 


5ov. Collins,.15 Tda,” 535, ‘98° P*9857,; 
128 AmSR 76; McNay v. Lowell, 41 
Ind. A. 627. 84 NE 778. 

82. McCarthy vy. Bloomington, 127 


Ill. A. 215. ; 
83. Ellefson v. Smith, 182 Wis. 
398, 196 NW 834. 
[a]. Acceptance of benefits.—A 


taxpayer’s suit to compel restora- 
tion of monéy paid for construction 
‘of a reservoir under an unauthorized 
contract is dismissed, it appearing 
that the city had accepted the work 


aon v. Smith, 182 Wis. 398, 196 NW 

84. Generally see Contracts §§ 
805-825; Parties [30 Cyc 1]. 

85. Jamestown vy. Pennsylvania 
Gas Co., 1 F. (2d) 871. : 

86.. Generally see Damages 17 C. 
J. p 699. See also Bonds §§ 241-245. 

87. See Damages § 93. 

88. New York v. New York Dis- 
ta Corp., 100 Mise, 536, 166 NYS 

89. Bridgeport v. ANtna Indemn. 
Co., 938 Conn, 277, 105 A 680, 

90. Bridgeport v. Adtna Indemn. 
Co., Supra, 

91. Cunningham v. Philadelphia, 
246’ Pa.181, 91° A 2338. 

92. Cross references: 

Rights of assignee see supra § 2237. 
Taxpayer’s suit for use of the city 
to recover moneys illegally ex- 

pended see supra § 2253. 

93. See cases infra this section. 
See generally Contracts §§ 808-820. 

94. Rigney v. New York Cent., 
et, RECO 2LIEN, Yesly ti? NW+226 + 
Schnaier v. Bradley Contracting Co., 
181 App. Div. 588, 169 NYS 88. 

95. Nashville v. Toney, 10 Lea 
(Tenn.) 648. 

96. Gorrell v. Greensboro Water 
Supply Co., 124 N. C, 328, 32 SE 720, 
70 AmSR 598, 46 LRA 5138. 

97. Hone v. Presque Isle Water 
Soltis Me. 217, 71 A 769, 21 LRANS 
1021. 

98. Rochester Tel. Co. v. Ross, 125 
App. Div. 76, 109 NYS 3881. 

99. McMahon vy, Second Ave. R. 
Con 75 Ne Ys) 2382; 


1. Blankenburg v. Philadelphia 


Rapid Transit Co., 228 Pa. 338, 77 A 
506 ; 


[a] Reason for rule.—‘‘No ques- 
tion of charter power is raised by 
this proceeding and it is difficult to 
see upon what theory the act can be 
invoked to extend relief for inci- 
dental injuries alleged to have been 
suffered by an individual by reason’ 
of a contract entered into between a 
quasi public corporation on one side 
and a municipality on the other in 
which the power to execute such a 
contract is not involved. The act 
applies to direct invasion of rights, 
not consequential injuries resulting 
from contractual relations and the 
inquiry is limited in suits by private 
parties to the question of charter 
powers. ... It is strongly urged that 
appellant is a beneficiary under the 
contract between the city and the 
transit company and as such has a 
right to file his bill and demand the 
relief sought. He has no interest 
different from that of the general 
public so as to entitle him to pro- 
ceed as an individual and the inter- 
ests of the general public in the mat- 
ter in dispute have been fully pre- 
sented in a proceeding instituted by 
the proper officials of the city, one 
of the contracting parties, against 
the transit company, involving the 
same questions under the same con-: 


tract.” Blankenburg v. Philadelphia 
Rapid Transit’ Co., 228 Pa. 338, 341, 
[7 A 506. 


[b] Rate of fare.—Under a stat- 
ute enabling individuals to complain 
when their rights are invaded by 
some act of a corporation outside of 
its charter powers, an individual has 
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tractor who has failed to comply fully with the 
terms of the contract, such remedy belpnging ex- 
elusivelv to the city.2. Where the obligation as- 
sumed by the city under the contract is an obliga- 
tion to the public and not in favor of the contractors 
as individuals, no right of action for its breach ac- 
erues to the contractors, as such, but only in their 
public capacities as citizens and taxpayers.*? Where 
after public bidding the city wrongfully contracts 
with one who did not comply with the law, an 
injunction to prevent the execution of such a con- 
tract is the proper remedy‘ and such action is prop- 
erly brought in the name of the attorney-general 
on the relation of a competing bidder.® 

[§ 2259] b. Subcontractor. A subcontractor can- 
not enforce payment of his claim out of money 
due the principal contractor from the city under 
an ordinance authorizing him to do so, where such 
ordinance is in contravention of a statute in ex- 
press terms withholding such remedy from sub- 
contractors.® 


On contractor’s bond.? A subcontractor may 
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bring action for material and labor on the con- 
tractor’s bond to the city,’ and a provision of the 
contract against subletting is not a bar to such 
action if the contractor retains a right to supervise 
the work.? It is no defense to such an action that 
the original contract had been irregularly executed 
if it was a contract within the powers of the city 
to make and had been substantially performed ;*° 
or that the contractor’s claim had been paid;*? or 
that changes had been made in the specifications 
under a reserved power to make them;'* or that, 
upon the failure of performance by their princi- 
pal, the contract was relet to the next lowest and 
best bidder instead of readvertising in the absence 
of evidence that readvertisement would have re- 
sulted in less loss to the city.12 Nor will the in- 
validity of the contract or the nonapproval of the 
bond defeat equitable relief.14 But where the sub- 
contractor’s right to sue on the contractor’s bond 
is statutory, he cannot predicate rights on the stat- 
ute where he has failed to comply with its terms.*® 


XVI. MUNICIPAL EXPENSES AND CHARGES, AND STATUTORY LIABILITIES** 
[By Sranuey A. Hackett] 


[§ 2260] A. In General. Municipal expenses in- 
clude all such items as are incidental to the proper 
exercise of corporate functions in administering the 
government of the municipality. 
that the details of municipal administration are so 
varied and numerous as to render classification 
impossible.1* However, municipal expenses are 
sometimes classified as ordinary and extraordi- 
nary.!® In the ordinary expenses of a municipality 
may be included all those incidental items of mu- 


no right to make such complaint 
when a street railway company un- 
der contract to furnish transporta- 
tion for a five cent fare discontinues 
its use of strip tickets giving six 9... St, 
rides for twenty-five cents. Blank- 
enburg v. Philadelphia Rapid Tran- 


Philadelphia v. 


1¢. Bell a; 


It has been said ' 


Cte NY *S.°24054532)- Oh’. Cir: SO. W2T 
McLinden, 11 
Dist. 128, 26 Pa. Co. 287; Lancaster 
v. Frescoln, 22 Pa. Co. 225. 

Louis v. McCully Constr. 
o., (Mo. A.) 184 SW 939. 
Kirkland, 


nicipal expenditure which arise casually in the usual 
discharge of corporate functions,?° or are referable 
to some express municipal contract or undertak- 
ing,24 or to the authorized operations of some es- 
tablished plant or department of the corporation,?? 
and therefore based upon an implied contract.** 
They are properly called ‘‘current expenses’’** end 
are therefore payable out of current revenues.*° 

By statute in some jurisdictions certain specified 
municipal expenses are denominated ‘‘extraordi- 


21. Alexander v. Cincinnati, 2 
Handy (Oh.) 183, 12 Oh. Dec. (Re- 
Compare Cross v. Otta- 
. Q. B. 288 (a contract 
made nearly’ at the close of one mu- 
nicipal year, for work to be finished 
in the municipal year following, for 


Pa. 


102 Minn. 


Sit-Co;, 228) Pa. 338); 779A. 506; 

2. Anders v. Philadelphia, 235° Pa, 
125, 83 A 939 

3. Hunt v. New Orleans, 148 La, 
7154, 87 S 736. 

[a] Restriction on right to alien- 
ate batture.—Where a city and own- 
ers claiming ownership of a batture 
entered into an agreement whereby 
each relinquished to the other claims 
to a portion thereof, and whereby 
the city agreed not to sell any of the 
batture abandoned to it, and to con- 
fine its use to commerce, the city’s 
noncompliance with such agreement 
did not give the owners, as parties 
to such contract, a right of action 
against the city, the city’s obliga- 
tion being in favor of the public, and 
not in favor of the owners as private 
individuals, and the only right of ac- 
tion for noncompliance therewith be- 
ing in the citizens and taxpayers. 
ein v. New Orleans, 148 La. 754, 87 

4 Atty.-Gen. v. Detroit Public 
Lighting Commn., 155 Mich, 207, 211, 
118 NW ‘935. 

5& Atty.-Gen. Vv. 
Lighting Commn., supra. 

“The public represented by the 
proper officer is the real complainant 
before the court,’ Atty.-Gen. vy. De- 
troit Public Lighting Commn., supra. 

6. Lesley v. Kite, 192 Pa. 268, 43 
A 959, 

7. Action by city on contractor’s 
bond see supra § 2254. 

S. Bell v. Kirkland, 102 Minn. 213, 
118 NW 271, 120 AmSR 621, 13 
LRANS 793; St. Louis v. McCully 
Constr. Co., (Mo. A.) 184 SW 939; 
Cincinnati y. Baumer, 12 Oh. Cir. 


Detroit Public 


218, 113 NW 271,| 120 AmSR 621, 13 

LRANS 793. 

11. Lancaster y. Frescoln, 22 Pa. 
Co. 225. 

12. Lancaster v. Frescoln, 

13. Cincinnati v. Baumer, 12 Oh. 
Cir, Ct-N. S240; 32. Oh, (Cir: (Gt. 72.7. 

14. Swenson v. Bird Island, 93 
Minn, 336, 101 NW 495. 

15. Underwood v. Gendell, 227 Pa. 
214, 75 A 1092. 

[a] Limitation of action.—Under 
a statute authorizing a subcontractor 
to sue the contractor on the latter’s 
bond in the name of the city provided 
he brings an action within the time 
limited therein, and provided further 
that he gives the eity a bond of in- 
demnity approved by the city so- 
licitor, it is held that a subcontractor 
is not entitled to mandamus to com- 
pel the city solicitor to approve the 
bond which he offers where his action 
on the contractor’s bond was com- 
menced after the statutory period 
had elapsed. Underwood v. Gendell, 
227 Pa. 214, 75 A, 1092, 

16. Cross references: 

Application of general debt limita- 
tion to current expenses see infra 
XIX, A. 

Limitation of annual expenditures to 
annual revenue see infra XIX, A. 
Presentation, audit, and payment of 

claims see infra XX. 


supra, 


17. Ingersoll Pub. Corp. p 454. 
18. Ingersoll Pub. Corp. p 454. 
19. In re Olver, 20 Ont. A, 529. 


Liability of municipality for value 
of property destroyed in exercise of 
police power see supra § 272. 

20. McGowan v. Windham. 25 
Conn. 86; 1 Blackstone Comm. p 475. 


constructing a main drain and mac- 
adamizing a street, at a cost of not 
less than four thousand dollars, does 
not fall within the term “ordinary ex- 
penditure” as used in some statutes). 
[a] “Providing fire hydrants and 
water for the protection of the city, 
by renting same at a stipulated price 
per annum, should be regarded as a 
matter. of ordinary expenditure.” 
Tyler v. Jester, (Civ, A.).74 SW 359, 
365 [aff 97 Tex. 344, 78 SW 1058]. 
22. White v. Decatur, 119 Ala. 476, 
23 S 999; Malone v. Pittsburgh, 14 
Pa, Co. 125; Denison v, Foster, (Tex. 
Civ. . A.) ..3%7. SW. .167;. Sherman vy. 
Stig ha 12). Tex, Civ. A. 580, 35. Sw 


23. See cases supra note 22. 

Implied contracts of municipality 
generally see supra § 2247. 

24. Foland v. Frankton, 142 Ind. 
546, 41 NE 1031; Valparaiso v. Gard- 
ner, 97 Ind. 1, 49 AmR 416; Fowler 
edt ST FO Austin Mfg. Co., 5 B Wats Mew 
489, 32 NE 596; Coffin. v. Davenport, 
26 Towa 516; Coy v. Lyons City, 17 
Iowa 1, 85 AmD 539; Laycock v. 
Baton Rouge, 35 La. Ann, 475. 

[a] “The term current and inci- 
dental expenses, as used in the char- 
ter, means the usual and reasonably 
necessary expenses, not otherwise 
provided for, of carrying into effect — 
the powers and discharging the du- 
ties given and imposed by the char- 
ter.” Mitchell v. St. Paul, 114 Minn. 
141, 144, 130 NW 66. 

25. Foland v. Frankton, 142 Ind. 
546, 41 NE -1031; Tyler v. Jester, 
(Civ. A.) 74. SW 359 [aff 97 Tex. 344, 
78 SW 1058]. And see cases supra 
note 24. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note fnnea 
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nary expenses’’S and all others are ‘‘ordinary cur- 


rent expenses.’’?7 


[§ 2261] B. Validity**—1. In General. 
pal expenses are generally committed to the discre- 
tion of the municipal council,?® but in some in- 
stances to that of special officers.*° If the expenses 
are intra vires their allowance by the municipal 
authority is conclusive of their validity.*! 
larly, if the expenses are not vitally necessary 
but wholly in the discretion of the municipality, 
then the refusal or failure of the governing body 
to authorize or approve them is conclusive of the 
elaim,®? and the courts will not revise the munici- 
pal action;** but not so with expenses for work 
or materials required by statute or charter to be 
provided or furnished to the corporation.*4 
times items of liability not recognized by a mu- 
nicipal corporation are imposed upon it by stat- 
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tion.?8 
Munici- 


Simi- 


them.°° 
Some- | party.® 


Matters®2—a. 


ute;*> but in some cases such statutes are held in- 


26. Rome v. McWilliams, 67 Ga. 
106, A 
27. Rome v. McWilliams, supra. 


28. Insufficiency or exhaustion of 
appropriation see infra XIX, B. 

29. White y. Decatur, 119 Ala. 
476, 23 S 999; Kendall v. Frey, 74 
Wis. 26, 42 NW 466, 17 AmSR 118; 
Stephens vy. Prefontaine, 22 Que. Su- 
per. 11. 

30. White v. Decatur, 119 Ala. 
476, 23 S 999; Frank v. St. Louis, 145 
Mo. 600, 47 SW 508 (mayor in cer- 
tain cases), 

31. Chicago v. Williams, 80 Ill. A. 
33; Frank v. St. Louis, 145 Mo. 600, 


47 SW 508. 

[a] The courts cannot determine 
what municipal expenditures are 
necessary; if a given expenditure is 
within charter authorization, and 
therefore, abstractly considered, .a 
legitimate municipal charge, the 


courts cannot pass upon the advis- 
ability or wisdom of its being in- 
curred. That is a matter within the 
discretion of the municipal authori- 
ties, except, it may be, that abuse of 
the discretion would be controlled, 
er, if bad faith attended its exercise, 


the courts would intervene. White 
v. Decatur, 119 Ala. 476, 23 S 999. 
32. Miller v. New York, 3 Hun 


(N, Y.) '35;°5 Thomps. & C. 219. 

33. Miller v. New York, supra. 

34. Tucker v. Rochester, 7 Wend. 
CN. Y.) 254. 

[a] New York City Charter, pro- 
viding that no expenses shall be in- 
curred by any department or offi- 
cers without an appropriation pre- 
viously made, and that no charge 
shall exist against the city in excess 
of the amount appropriated for the 
several purposes, does not apply to 
services rendered for the city, where 
the charter contains a mandatory 
provision that the municipal assem- 
bly shall make an appropriation for 
the payment of such services, al- 
though in fact no appropriation is 
made. Dixon v. New York, 31 Misc. 
102, 68 NYS 794. 

35. Bowen v. Minneapolis, 47 
Minn, 115, 49 NW 6838, 28 AmSR 333; 
State v. Field, 119 Mo. 593, 24 Sw 
752; Oram v. New Brunswick, 64 N. 
ie or 19, 44 A 883; Wood v. New 
York, 7 Hun (N. Y.) 164. 

fal] Statutes held not unconsti- 
tutional.—State v. Field, 119 Mo. 593, 
24 SW 752; White v. Kings County 


Inebriates’ ‘Home, 141 N. Y, 1238, 35 
NE 1092. 
[b] Statute construed to be man- 


fatory.—Bowen vy. Minneapolis, 47 

Minn. 115, 49 NW 6838, 28 AmSR 333. 
“Statutes relating to particular 

matters see infra §§ 2262-2266. 

36. Forman v. New Orleans Sew- 
erage, etc., Bd., 135 La. 1031, 66 S 
351, LRA1915D 927; Jackson Square 
v. New Orleans, 112 La, 9b) 2867S 
817; Chapman v. New York, 168 N. 
Ye. 80, 61 NE 108, 85 AmSR 661,’ 56 
LRA 846; Bush v. Orange County, 13 


Div. 542, 42 NYS 41 

[a] Thus a statute is invalid 
where it attempts to compel a mu- 
nicipal corporation to pay a claim 
which it is under no _ obligation, 
either legal or equitable, to pay, es- 
pecially where a court of last resort 
has passed on the existence of the 
obligation and held that there was no 
claim or cause of action, either legal 
or equitable, and the statute requires 
payment from a. particular fund 
which the constitution has dedicated 
to particular uses not including pay- 
ment of the claim in question. For- 
man v. New Orleans Sewerage, etc., 
mes 135 La. 1031, 66 S 351, LRA1915D 

he 

37. Foote ov. Grande Prairie, 
(Alta.) [1924] 2 WestWkly 743. 

38. See cases infra this note. 

[a] Construction.—(1) Such ‘stat- 
utes will not be construed so as to 
legalize illegal demands. Chicago v. 
Chicago League Ball Club, 196 Ill. 54, 
63 NE 695, 89 AmSR 243; Ouachita 
v. Monroe, 42 La. Ann, 782, 7 S 717; 
Peo. v. Green, 63 Barb, (N. Y.) 390, 
44 HowPr 201. (2) An existing stat- 
ute, requiring payment of a certain 


Mise. 707; 35 NYS fat [aff 10 App. 
OSes 


class of claims by a city, has been 


held to be converted by subsequent 
constitutional provision from a man- 
datory into a purely permissive stat- 
ute. Peo. v. Kings County, 12 Misc. 
187,33 NYS: 602: 

39. Claims against municipality 
generally see infra XX. 

40. Dougherty-Nichols Constr. Co. 
v. Jenks, 115 Okl, 104, 242 P 167; 
Michael v. Atoka, 76 Okl. 266, 185 Pp 


96. 

Dougherty-Nichols Constr. Co. 
v. Jenks, 115 Okl. 104, 242 P 167; 
Michael v. Atoka, 76 Okl. 266, 185 P 


96. 

42. Tucker v. Grand Rapids, 104 
Mich, 621, 62 NW 1013; Thornton y. 
Sturgis, 38 Mich. 639; Davidson’s 
App., 20 Pa. Dist. 1013. 

Ratification of unauthorized con- 
tracts see supra §§ 2226-2230. 

43. Mass.—Claflin v. Hopkinton, 4 
Gray 502. 

Mich.—Black v. Detroit, 119 Mich. 
571, 78 NW 660. 

N. Y.—Hodges v. Buffalo, 2 Den. 110. 

Can.—Macllreith v. Hart, 39 Can. 
SA Ee657; 

Que.—Tremblay v. 28 
Que. Super. 411. 

See Chipman v. Yarmouth, 47 N. S. 
257 (where the questions of ultra 
vires and whether the council exer- 
eised its discretion bona fide are 
raised, they should not be deter- 
mined on motion but settled in the 
action). 

44. U. S.—Cole v. La Grange, 113 
U. S. 1, 5 SCt 416, 28 L. ed. 896; Ot- 
tawa v. Carey, 108 Ui S: ‘110, 2 SCt 
361, 27 Lived. 669; Parkersburg v, 
Brown, 106 U. S. 487, 1 SCt 442, 27 
L. ed. 238; Citizens Sav., etc., Assoc. 
v. Topeka, 87 U. S. 655, 22 L. ed. 455. 


Montreal, 
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valid®® or inapplicable®’ or are limited by construc- 
A person who demands payment of a claim 
against a city®® must show some statute authoriz- 
ing it,*° or that it arose from some contract, ex- 
press or implied, which finds authority of law. ie 
Claims for municipal expenses which are unauthor- 
ized*? or ultra. vires,*? such as expenses incurred 
for purposes not public* or in the exercise of fune- 
tions not municipal,*? whenever lawfully challenged 
by the municipality*® or a proper officer,*” or a tax- 
payer thereof,*® or by the state,*® will be disal- 
lowed by the courts, even though the governing 
body may have expressly authorized or approved 
The validity of extraordinary expenses 
may pe challenged in the courts by any interested 


[§ 5962) 2. Expenses Connected with Particular 
Administration of Justice; 


Litiga- 


Mass.—Mead v. Acton, 
341, 1 NE 413; Jenkins 
103 Mass. 94. 

Minn=+—Coates_ v. 3 
Minn. 498, 35 NW 366. 

S. C.—Feldman v. Charleston, 23 
S.-C. 57, 55°AmR 6. 

Wis.—State v. Tappan, 29 Wis. 664, 
9 AmR 622. 

45. Conn.—Gregory v. Bridgeport, 
41 Conn. 76, 19 AmR 458; New Lon- 
don vy, Brainard, 22 Conn. 552. : 

Me. Westbrook v. Deering, 63 Me. 
231; Baker v. Windham, 13 Me. 74. 

Mass.— Waters v. Bonvouloir, LZ 
Mass. 286, 52 NE 500; Greenough Vv. 
Wakefield, 127 Mass. 275; Hood vy. 
Lynn, 1 ‘Allen 103; Fuller v. Groton, 
11 Gray 340; Claflin v. Hopkinton, 4 
Gray 502; Vincent v. Nantucket, 12 
Cush. 103; Tash v. Adams, 10 Cush. 
2525 Babbitt v. Savoy, 3 Cush. 530; 
Bancroft v. Lynnfield, 18 Pick. 566, 
29 AmD 623; Nelson v. Milford, 7 
Pick: 183 Stetson v. Kempton, 13 
Mass. 272, 7 AmD 145. 

Mich.—Black vy, Detroit, 119 Mich. 
571, 78 NW. 660. 

N. H.—Merrill y. Plainfield, 45 N. 
H. 126; Gove v. Epping, 41 N. H. 539. 

N. Y.—Halstead v. New York, 3 
N. Y. 430; Morris v. Peo., 8 Den. 381; 
Hodges v. Buffalo, 2 Den. 110; Mar- 
tin v. Brooklyn, 1 Hill 545: 

Oh.-—Lunkenheimer: v. Hewitt, 10 
On Dec. (Reprint) 798, 23 CincLBul 

Pa.—Com. v. Gingrich, 10 Pa. Dist. 
TAT, 25 ‘PaCoy o795'8 ~DekiGow33 ie ay 
Montg, Co. 205; Com, v. Erie City, 25 
payne cect MT. 

R. I.—Sherman v. Carr, 8 BE I; 431; 
Fiske v. Hazard, 7 R. I. 43 

Vt.—Briggs v.. Whipple, 3 ‘Vt. 95. 

Wash.—James v. Seattle, 22 Wash. 
654, 62 P 84, 79. AmSR 957. 


139 Mass. 
v. Andover, 


Campbell, 


46. Black v. Detroit, 119 Mich. 571, 
78 NW 660. 

47. Black v. Detroit, supra. 

4s. Austin v. Coggeshall, 12 R. I. 


329, 34 AmR 648; MaclIlreith v. Hart, 
89 Can. S. C...657;. Chipman-wis, Yar- 
mouth, 47 N. S. 257; Tremblay v. 
Montreal, 28 Que. Super. 411. 

49. State v. St. Louis, 174 Mo, 
125, 73 SW 623, 61 LRA 593. 

50. Austin v. Coggeshall, 12 R, I. 
329, 34 AmR 648; James v. Seattle, 22 
Wash, 654, 62 P 84, 79 AmSR 957; 
Chipman v. Yarmouth, 47 N. S. 257; 
Tremblay v. Montreal, 28 Que. Super. 
411. 

51. Kingman vy. Brockton, 153 
Mass. 255, 26 NH 998, 11 LRA 123; 
Black v. Detroit, 119 Mich. 571, 78 
NW 660 


52. Liability of municipality: 
For: 
Cost of maintaining armory see 


Militia § 77. 
Damages resulting from public im- 
provement see infra § 2631 et seq. 
Drain assessment see Drains § 213. 
Sappete of pauper see Paupers: [3¢ 
Cye 1067]. 
Torts see supra § 1700 et seq. 
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tion.®? Ordinarily the expense of the local admin- 


istration of justice within a county is to be borne - 


by the county.’ However, some statutes,°® such as 
those authorizing the holding of court in a city 
other than the county seat,°* impose upon the city 
the duty of furnishing at its own expense such 
buildings or offices as are incident to the holding 
of court. Also under some statutes the city is bound 
to provide, equip, and maintain an office for the 
holding of court by a police magistrate,>? but it 
is not bound to furnish an office or facilities for 
the exercise of state or township functions by a 
justice of the peace,®* and in some jurisdictions a 
village cannot be compelled to furnish a police 
justice with an office or court room.®® As stated 
elsewhere in -this article, a municipal corporation 
may, aS an unsuccessful party, become lable for 
costs in a civil action,®° but it is not ordinarily 
liable for costs in proceedings to enforce its ordi- 
nances.°t In a proper case, a municipality may 
be liable for the costs of an arbitration,®? or for 
attorney’s fees;®* but there are cases in which it 
is not lable for attorney’s fees** or the fees of 
a stenographer; no promise to pay the costs of the 
unsuccessful party in the action will be implied 
in favor of an officer against a municipality;°® a 
municipal corporation is not lable for fees of 


officers incurred in serying process in criminal 
In connection with bridges see]Co. 125. 
Bridges §§ 238, 48, 72. [a] 


To reimburse officer for expenditures 
by him see supra § 1153. 
Under contracts: 


the municipality 


tion, 


MUNICIPAL CORPORATIONS 


For example, costs of an ar- 
bitration authorized by law, in which 
t is a party, 
item of legal expense to the corpora- 


F§§ 2262-2264 


prosecutions by the state;®’ nor is it under any 
obligation as to costs in a suit by the state to 
forfeit the charter of a private corporation and 
withdraw its franchise,®* even though, as a result 
of the litigation, it obtains without expense a privi- 
lege for which otherwise it would have to pay heav- 
ily.°°. Where a municipality is without power to 
assume the defense of the suits in question, it 
cannot'be held liable upon drafts for the payment 
of judgments and costs therein.’° 

[§ 2263] b. Education. Ordinarily a municipal 
corporation is not liable for expenses incurred by 
another distinct corporation in connection with the 
maintenance of public schools.74 Sometimes a mu- 
nicipality is required by statute to pay part of 
the expenses of a high school district,’? or for the 
maintenance of pupils of the town attending a 
high school in another town,7? or the expense at- 
tending the commitment and cost of maintenance 
of truant children residing in the city.** However, 
school indebtedness cannot be imposed upon a mu- 
nicipality by statute in violation of constitutional 
provisions.” 

[§ 2264] ¢. Elections. All election expenses ac- 
eruing within municipal boundaries, including reg- 
istration expenses,’® are generally to be borne by 
the state, county, town, or municipality, according 
to the nature of the election;’” and where the 


70. Halstead v. New York, 3 N. Y, 
430 [aff 5 Barb. 218] (suit in which 
the city had no interest and which 
could not affect its corporate rights). 

71. McDonnell v. New Haven, 99 


is an 


Generally see supra § 2120 et seq. 
For public improvements see infra 

XVII, 

53. Liability of municipality: 
For: 

Prison expenses see Prisons [32 
Cye 352]. 

Salary of prosecuting attorney see 
District and Prosecuting Attor- 
neys § 66. 

To reimburse officer for legal ex- 

penses see supra §§ 6, 1392. 

With county for expenses of juve- 

nile court see Counties § 267. 


54. See Counties § 267. 

55. State v. Field, 119 Mo. 593, 24 
SW 752. 

56. Craig v. Kenton County, 182 


Ky. 403, 206 SW 603; Covington v. 
Kenton County, 82 SW 392, 26 KyL 
677. 

57. Holmsted v. 
(Ont.) 24 DomLR 561 

[a] Public or private office.—A 
police magistrate cannot require the 
corporation to furnish him a pri- 
vate office in addition to a public one. 
It is sufficient if a suitable room or 
chamber for a police office is pro- 
vided in any building belonging. to 
the municipality. Mitchell v. Pem- 
broke, 31 Ont, 348 (council chamber 
is sufficient). 

58. Graham v. Fresno, 151 Cal, 
465, 91 P 147; Mitchell v, Pembroke, 
31 Ont. 348. 

[a] Where the city has estab- 
lished a police court under a valid 
charter provision, adopted under’ the 
authority of a constitutional amend- 
ment, a statute contemplating that 
a justice of the peace in a city of 
that class shall exercise the funec- 
tions of a police judge in addition to 
those of a justice of the peace and 
providing that the city shall furnish 
a suitable office for the holding of 


Huron County, 


court by him is inapplicable. Gra- 
ham v. Fresno, 151 Cal. 465, 91° P 
147. 

59. Peo. v. Nyack, 18 App. Div. 


818, 46 NYS 218. 
See infra XXI, W. 

61. See supra § 735. 

62. Malone y. Pittsburgh, 14 Pa. 


even though the statute con- 
tains no provision for compensation, 
Malone v. Pittsburgh, 14 Pa. Co. 125. 

6S. Buck vy. Hureka, 124 Cal. 61, 
56 P 612; Harvey v. Wilson, 78 Ill. A, 
544; Squire v. Preston, 82 Hun 88, 31 
NYS 174; Gaudet v. Megantic, (Que.) 
19 RevdeJur 494, 10 DomLR 553. 

64. Forman v. New Orleans Sew- 
erage, etc., Bd., 135 La. 1031, 66 S 
351, LRA1915D 927; and cases infra 
this note. 

[a] Ilustrations.,—(1) A munici- 
pality is not liable for the fee of an 
attorney employed without authority 
by the board of fire commissioners 
to oust the chief engineer of the fire 
department. Higginson v.:'Fall River, 
226 Mass. 423, 115 NE 764, 2 ALR 
1209. (2) Services of a village at- 
torney who was unsuccessful in 
prosecuting a mandamus issued at 
the instance of a city council against 
the president and clerk of the village, 
who refused to give orders for the 
amounts allowed by councilmen who 
were disqualified by pecuniary inter- 
est to allow the claims, do not con- 
stitute a proper charge against the 
city. Smith v. Hubbell, 142 Mich. 
637, 106 NW 547. (38) It seems that 
the corporation 
reasonable fee to the attorney of a 
relator in a mandamus proceeding to 
compel the collection of municipal 
taxes by the corporation. Milster v. 
Spartanburg, 68 S. C. 248, 47 SEH 141. 
(4) A municipality is not liable for 
the fees of counsel not retained by 
it merely because they represented 
some of its officers and citizens be- 
fore a royal enquiry commission. 
Desaulniers vy. Montreal, 24 Que. K. 
B. 135, 

65. Chicago v. Williams, 182 Ill. 
135, 55 NE 123 [rev 80 Ill. A. 83]. 

66. Cobb v. Lincoln, 15 Nebr. 86, 
17 NW 365. 

67. Carlisle v. Tulare Rsgpriec 5 
Cal. Unrep. Cas. 701, 49 P 3 

68. Forman v. New Orleans Sew- 
erage, etc., Bd., 135 Ia; 10381, 66 S 
351, LRA1915D 927. 

63. Forman vy. New Orleans Sew- 
erage, etc., Bd., supra. 


is not liable for a|’ 


Conn, 484, 121 A 824; Miller v. New 
York, 3 Hun (N. Y.) 35, 5 Thomps, & 
C. 219. But compare Atchison Bd. 
of Education v. De Kay, 148 U. S. 
591, 18 SCt 706, 37 L. ed..573 (where 
the municipality and the school dis- 
trict are coterminous, expenses in- 
curred by the school board for edu- 
cation are valid municipal obliga- 
tions). 

[a] Rule applied.—When not so 
provided by charter or statute, the 
city is not liable for the debts of a 
school district existing and func- 
tioning independently and under au- 
thority granted by the state, even 
though certain city officials are ex 
officio officers of the school district. 
McDonnell v. New Haven, 99 Conn. 
484, 121 A 824. 

72, In sa esas School Bd., 
U..C. Q. B. 529. 

73 Port ert High School Bd. 
v. he William, 25 Ont. A. 522. 

Girls v. Erie County, 68 Misc. 648, 
124 NYS 984. 

75. Labatt v. New Orleans, 38 La. 
Ann, 283, 

76. State v. Newark, 53 N. J. L. 
534,22 A 55. 

77. Bingham v. Camden, 29 N. J. 
Eq. 464. 

[a] State and national elections.— 
The city of New Haven is not bound 
to pay the rent of a place hired by 
the police commissioners in such 
city, to be used only as a voting 
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St. Agnes Training School for 


place at a meeting of the electors to 


pass upon the adoption of a consti- 
tutional amendment, and for a state 
and national election. Perkins v. 
New Haven, 53 Conn. 214, 1 A 825. 
[b] Town elections or meetings.— 
Villages organized under Rey. St. 
ec 40 are not. liable to the towns in 


which they are situated for a propor- — 


tionate share of assessment, election, 
and town meeting expenses incurred 
by the town; towns, through their 
officers, are bound to render services 
for such villages in these matters 
without compensation. Plainfield v. 
Plainfield, 67 Wis. 526, 30 NW 672. 
[c] City and ward elections.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2264-2267] 


expenses are incurred for or are necessary to them 
all or to more than one, then they should be equita- 
bly apportioned among them.’® However, in some 
states certain municipal election expenses are 
borne by town or county,’® and the expenses of 
certain nonmunicipal elections within the corporate 
boundaries are paid by the municipality.8° Some- 
times it is provided by statute that a city. adopting 
it shall pay the expenses incurred by a board of 
election commissioners.*! 

[§ 2265] d. Sanitation. Expenses which are nec- 
essarily incurred pursuant to statute in the preser- 
vation of the municipal health, whether in the treat- 
ment of patients in a municipal hospital,§? the sup- 
pression of infectious or contagious diseases,®* or 
a statistical registration of the municipality by the 
board of health,** constitute valid claims against 
the municipality. Hxpenses of this character, ordi- 
nary and extraordinary, are chargeable to the cor- 
poration as matters of prime municipal necessity.®> 
However, it is held that a municipality is not 
liable to individuals for losses suffered by reason 
of a quarantine, where the quarantine was placed on 
a house and its inmates by a medical health officer 
acting under the authority of a provincial statute,*° 
and there is no evidence of a promise by the mu- 
nicipality to indemnify plaintiffs.’7 

[§ 2266] e. Other Matters. Conduct or opera- 
tion of business or plant. A city taking over, as 
authorized by statute, the waterworks and lght 
plant erected by an improvement district, to op- 
erate and maintain, 1s, while operating the same, 
necessarily liable for purchases made for the main- 
tenance and operation thereof.** Also, a city pos- 
sessing full powers under its charter to carry on 
a hydroelectric business has incidental power to 
expend, from the revenues derived from the hydro- 
electric system, such moneys as it deems advisable 
and necessary for advertising.*® ' 


Removal of ashes. A municipality cannot be com- 
IMPROVEMENTS 


XVII. PUBLIC 


[§ 2267] A. Definition, Nature, and Purpose.** 
The nature and purpose of the improvements that 
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pelled to remove ashes from a certain class of 
buildings at its own expense where it has not as- 
sumed the duty of doing so,9° even though it has 
levied and collected a tax®t and appropriated 
money”? to pay the expense of removing ashes from 
another class of buildings. 

County buildings and offices.°2 In the absence 
of a statute imposing liability on a city, it is not 
hable for the equipment of the office of a county 
assessor or tax commissioner.®* Some statutes re- 
quire expenses connected with a building erected 
for a city and county jointly to be borne equally 
by the city and county.°* In determining the 
amount necessary for a particular year account 
should be taken of the amount of money on hand, 
which has been accumulated from prior unexpended 
appropriations.°° 

Traveling expenses. Some statutes authorize the 
council to expend a limited amount in payment 
of traveling expenses incurred in respect of mat- 
ters pertaining to or affecting the interests of the 
corporation.°? 

Notary fees. A city is not directly liable to a 
notary for his fee for administering an oath to 
a municipal officer,®® even though by statute it is 
lable to reimburse the officer for notary fees paid 
by him.®? 

Expenses for printing ordinances cannot be re- 
covered by a newspaper when such printing was not 
authorized by the municipal authorities or by an 
officer empowered to give such authority. 

Subscriptions to municipal journal. An expendi- 
ture for subseriptions to a municipal journal for the 
use of members of the council is not authorized 
by law, statutory or otherwise.” ‘ 

Expenses of newspaper reporters. <A resolution 
of a city council providing for payment of petty 
expenses of newspaper reporters occasioned by their 
attendance at the meetings of the council is ultra 
vires and void.?) 


a municipality may make depend upon the con- 
struction of its charter or of general statutes.® 


(1) Under the provisions of a special 
statute the expenses of city and ward 
elections held annually in February 
in the city of Meadville are payable 
by the city, and not by Crawford 
County. Crawford County v. Mead- 
ville, 101 Pa. 573. (2) Referring to 
the printing of ballots on the ques- 
tion of the increase of municipal 
indebtedness the court in one case 
Said: ‘The printing of the ballots is 
not an expense of the election. Hach 
voter may write his ballot if he sees 
proper. If the ballots are to be 
printed at public expense, it would 
be at the expense of the munici- 
pality.” Com. v. Weir, 15 Pa. Co. 
425, 428. 

Liability of county and town for 
election expenses see Counties § 266; 
Towns [388 Cyc 640]. 

78. State v. Newark, 53 N. J. L. 
934, 22 Add. ‘i 

79. Johnstown v. Cambria County, 
euea 3, Cony t99), 

Brown v. New York, 6 Daly 
(N. Y.) 497. 4 

81. Johnson vy. Winnebago County, 
256 Ill. 276, 100 NE 186 [aff 168 Il. 
A, 293]; Wetherell v. Devine, 116 Ill. 
331, 6 NE 24. ae ; 

g2. Alexander v. Cincinnati, 2 
Handy (Oh.) 1838, 12 Oh. Dec, (Re- 
srint) 393; Regina vy. Gull Lake, 9 
Sask. DL 127, 34 WestLR 222, 10 
WestWkly 246. > 

83. Johnston vy. Halifax, 46 N. S. 


474 (decided under a statute impos- 
ing primary liability upon the mu- 
nicipality and giving the municipal- 
ity a remedy against the patients), 

84. Peo. v. New Lots, 34 Hun (N. 
Y.) 336. 

Expenses of municipal health, 
boards generally see Health §§ 103- 
107, 110. ‘ 

85. Peo. v. New Lots, 34 Hun (N. 
Y.) 336; Alexander v. Cincinnati, 2 
Handy (Oh.) 188, 12 Oh. Dec. (Re- 
print) 393. 

sé. Taylor v. Revelstoke, 13 B, C. 
211, 7 WestLR 39. 

87. Taylor v. Revelstoke, supra, 

88. Wynne Impr.' Dist. No. 1 v.| 
Brown, 86 Ark. 61, 109 SW 1010. 

89. Cox vy. Winnipeg, (Man.) 70 
DomLR 305, [1922] 3 WestWkly 376. 

90. Peo. v. Chicago, 277 Ill, 394, 
115 NE 570 [aff 200 Ill. A. 385]. 

91. Peo. v. Chicago, 200 Tll. A, 35 
[aff 277 Dll. 394, 115 NE 570]. 

92. Peo. v. Chicago, 277 Ill. 394, 
115 NE 570 [aff 200 Ill, A. 35]. 

93. Office or room for holding 
court see supra § 2262, 

94. Craig v. Kenton County, 182 
Ky. 408, 206 SW 603 [expl Covington 
v. Kenton County, 82 SW 392, 26 KyL 
677]. = 

95. Zittel v. Buck, 183 App. Div. 
448, 170 NYS 806 (city and county 
hall). 

96. 

97. 


Zittel v. Buck, supra. 
Eddy v. Millmine, 47 Ont. L. 


275, 52 DomLR 312. 

98. Bookman v. New York, 200 
N. Y. 53, 93 NE 190 [overr in part 
Morgan v. New York, 190 N. Y. 287, 
82 NE 1089; Merzbach v. New York, 
163 N. Y. 16, 57 NE 96, and foll Mor- 
gan v. New York, 141 App. Div. 272, 
125 NYS 1085 (aff 206 N. Y. 706 


| mem, 99 NE 1110 mem)]. 


99. Bookman v. New York, 200 N. 
YU53, 938 SNE19 0; 

Reimbursement of officer generally 
see supra §§ 1153-1156. 


sae Thornton vy. Sturgis, 38 Mich. 
028 Davidson’s App., 20 Pa. Dist. 
13. 
3. Tremblay v. Montreal, 28 Que. 
Super. 411. 


4. Cross references: e 


“Tmprovement” defined see Improve- 
ments § l. 

“Internal improvement” 
Improvements § 2. 

“Tocal improvement” defined see Im- 
provements § 3. 

“Public improvement” defined see Im- 
provements § 4 

Purposes of special assessments see 
infra §§ 2806-2808. 
Establishment and erection of 

pridges see Bridges 9 C. J. p 424 et ° 


seq. 

5. Atlanta v. Smith, 99 Ga. 462, 
27 SE 696; Mortell v. Clark, 272 111. 
201, 111 NE 998; Conde vy. Schenec- 
tady, 29 App. Div. 604, 51 NYS 854; 


defined see 


*By JoHN A. COVENEY (§§ 2267-2385). 
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Although it is within the province of the legislature 
to declare what is a municipal purpose,® and a duly 
enacted statute designating a municipal purpose is 
subject only to the provisions and principles of 
organic law,’ the words ‘‘public improvements’’ are 
taken to mean such improvements only as are the 
proper subject of police and municipal regulation ;° 
and a ‘‘loeal improvement’’® is a public improve- 
ment;?° but there must be read into a law granting 
the power to make local improvements the limita- 
tion that it shall be exercised for a public purpose."? 
Where a statute authorizes an improvement, if it 
shall be deemed necessary or expedient on account 
of the public health or general welfare, a recital in 
an ordinance, after a declaration of such necessity, 
that it is also for the general improvement of cer- 
tain property will not vitiate the improvement.’ 
conferring plenary 
any municipality’’ to acquire, construct, 


A eonstitutional 
power on ‘‘ 


provision, 


Union Pav. Co. v. Schnectady Bd. of 
Contract, etc., 74 Misc. 646, 134 NYS 
740. 

6 Tampa y. Prince, 63 Fla, 387, 
58 S 542. 

7. Tampa v. Prince, 

“Municipal purpose” 
Municipal 42 C. J. p 1414. 

8. Low v. Marysville, 5 Cal. 214; 
McFarlan v. Norwood, 19 OhNPNS 
245 Slat 26" Oh} Cir) (Ct, NGS. £339; 
Palmberg v. Kinney, 65 Or. 220, 132 
P 538; Bowes v. Aberdeen, 58 Wash. 
535, 109 P 369, 30 LRANS 709, 

“Public improvement” defined see 
Improvements § 4. 


supra. 


defined see 


9. “Local improvement” defined 
see Improvements § 3. 
1¢. Lipscomb y. Lenon, 169 Ark. 


610, 276 SW 367; Walters v. Tampa, 
88 Fla. 177, 101 S 227; Loeffler v. 
Chicago, 246 Ill. 43, 92 NE 586, 20 
AnnCas 335, 

{a] To what improvements ap- 
plicable.—(1) The term ‘local im- 
provements” is employed as signify- 
ing improvements in the particular 
locality by which real property ad- 
joining or near is specially bene- 
fited, such term or terms synonymous 
being more commonly applied to the 
grading, curbing, and paving of 


streets than to any other class of: 


improvements. Walters v. Tampa, 88 
Fla. 177, -101 S 227.1 °(2) Lhe term 
under proper restrictions may ex- 
tend to the installation of electric 
lights, sewers, waterworks, widen- 
ing and sprinkling streets. Walters 
v. Tampa, supra. 

{b] Im Mlinois (1) under Const. 
art 9 § 9 “local improvement” means 
an improvement that is paid for by 
special assessment or by special tax- 
ation. Loeffler v. Chicago, 246 Ill. 43, 
92 NE 586, 20 AnnCas 335. (2) The 
test whether an improvement is 
‘local’ is whether it specially bene- 
fits the property assessed. Loeffler 
v. Chicago, supra. (3) And a “local 
improvement” is an improvement 
within and under the control of one 
municipality. Loeffler v. Chicago, 


Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425; 
Sthith v. Raton, 18 N. M. 613, 140 P 
109; Wiley v. Aberdeen, 123 Wash. 
539, 212 P 1049. 

12. Martin v. Olympia, 69 Wash. 
28, 124 P 214, 

[a] Filling or raising the grade or 
elevation of any marshland or tide- 


land. Martin v. Olympia, 69 Wash. 
28, 124, P2714, 

13. Dravo-Doyle Co. v. Orrville, 
93 Oh. St. 236, 112 NE 508. 

14. .oS.—Riverside, «etc, Ri sCo. 
v. Riverside, 118 Fed. 736. 

Colo.—Denver v. Hallett, 34 Colo. 


393, 83 P 1066. 

Ind.—Bessonies v. Indianapolis, 71 
Ind. 189. 

Oh.—State v. Lynch, 88 Oh. St. 71, 
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102 NE 670, 48 LRANS 720, AnnCas 
1914D 949. 
Pa.—Linn v. Chambersburg Bor- 
ough, 160 Pa.511, 28 A 842, 25 LRA 217. 
15. Albuquerque Water Supply Co. 
v. Albuquerque, 17 N. M. 326, 128 P 
77, 43 LRANS 439. 


16. See supra this section. 

17. Denver v. Hallett, 34 Colo. 
393, 838 P 1066, 

[a] hus, where, by the consti- 


tution, a city is given every power 
possessed by the legislature, it is 
within the power of such city to pro- 
vide by charter for the erection of an 
auditorium, to purchase a site there- 
for and to issue bonds to discharge 
the indebtedness. Denver v. Hallett, 
34 Colo. 393, 83 P 1066. 

18. See cases infra this note; and 
also Improvements § 3 text and note 


54. 

[a] Included.—(1) A bridge to be 
used both for railroad and general 
travel is a public highway, and 
authorized as a legitimate public 
municipal purpose and a proper pub- 
lic improvement, Haeussler v. St. 
Louis, 205 Mo. 656, 103 SW 1034. 
(2) A municipality may require a 
railway company to bridge tracks 
and bind itself to pay a share of the 
cost. Argentine v. Atchison, etc., R. 
Co., 55 Kan. 730, 41 P 946, 30 LRA 
255; Hicks v. Chesapeake, etc,, R. 
Co., 102 Va. 197, 45 SE 888. 

[b>] Not included.—(1) An act em- 
powering cities to make improve- 
ments does not authorize them to 
erect a railway bridge across a street 
(Bloomington v. Chicago, ete., R. Co., 
134 Ill. 451, 26 NE 366), (2) to bridge 
railway tracks for a street crossing 
(Phelps v. Detroit, 120 Mich. 447, 79 
NW 640; Schneider v. Detroit, 72 
Mich. 240, 40 NW 329, 2 LRA 54), 
(3) to maintain such a viaduct (Van- 
dalia R. Co. v. State, 166 Ind. 219, 76 


NE 980), (4) or to construct a_ via- 
duct over a canal (Morris v. Sault 
Ste. Marie, 143 Mich. 672, 107 NW 


443; Ranson v. Sault Ste. Marie, 143 
Mich, 661, 107 NW 4389). 

19. See Improvements § 8 text 
and note 61. 

20. See infra § 2300; and also Im- 
provements § 8 text and note 57. 

21. Albuquerque Water Supply Co. 
v. Albuquerque, 17 N. M. 326, 128 P 
77, 48 LRANS 439. 

[a] “City purpose.’—The estab- 
lishment and maintenance of a foun- 
tain, at the intersection of two prin- 
cipal and much traveled streets, for 
quenching the thirst of animals using 
the streets, is a “city purpose.” Al- 
buquerque Water Supply Co, v. Al- 
buquerque, 17 N. M. 326, 128 P 77, 43 
LRANS 4389. 


22. See Improvements § 3 text and 
note 67. 
[a] Filling low lands.—(1) Where 


low land covers approximately one 
thousand lots, with adjoining streets, 


own, lease, and operate any public utility the product 
or service of which is or is to be supplied to the 
municipality or its inhabitants, and to contract with 
others for any such product or service cannot be 
lessened or limited by statute." 

Commercial enterprises. 
provements’’ can be extended only by express pro- 
visions to include commercial enterprises. 
where an enterprise is such that it breeds in an 
impartial mind a conviction that the benefit of the 
city is but a pretext, it may be denied the attributes 
of a city purpose.’ 

Illustrations of what may or may not be loeal or 
public improvements within the above rules and 
definitions are:1® Auditoriums;* bridges and via- 
ducts;!8 cemeteries;'® drains, sewers, and water-- 
courses;2° drinking fountains ;”+ filling up lands ;?? 
golf links; hospitals ;?* ice plants and cold storage 
systems;?° levees and flood control;?° lighting and 


The words ‘‘public im- 


14 


And 


located partly within and partly ad- 
jacent to the business portion of a 
city, where permanent streets are 
necessary, and where undrained land 
will jeopardize the health and retard 
the growth of the city, the filling 
in of the low land to insure perfect 
drainage and the absence of stagnant 
water is within the police power. 
Bowes v. Aberdeen, 58 Wash. 535, 
109 >) °369;. 30 LRANS* 709.. 4 (2) tt 
is within the police power of the 
state to authorize by statute a mu- 
nicipal corporation to fill lots within 
its limits so as to prevent stag- 
nant water or other nuisances there- 
on, and to provide for the expense of 
the improvement against the lots so 
filled. Palmberg v. Kinney, 65 Or. 
220, 132 P 538. 

23. Capen v. Portland, 112 Or. 14, 
228 P 105, 35 ALR 589. 

{a] Golf links are a public utility 
within the meaning of a statute un- 
der the power of the municipality to 
include, acquire, maintain, operate, 
and own all or any part of any pub- 
lic utility or any plant or enterprise, 
for the purpose of serving the city 
and the people thereof for uses pub- 
lic and private. Capen v. Portland, 
112 Or. 14,°228 P 105, 35 ALR 589. 

24. See Hospitals §§ 4-6. 

[a] Private hospital. — Under a 
general power to establish hospitals 
the city has no power to eStablish a 
private hospital. Bessonies v. In- 
dianapolis, 71 Ind, 189. 

25. Saunders v. Arlington, 147 Ga. 
581, 94 SE 1022, AnnCas1918D 907. 

[a] “The language ‘any other pub- 
lic improvements’ is broad, and cer- 
tainly must refer to public improve- 
ments other than those already enu- 
merated. It can hardly be doubted 
that the installation of an ice plant 
and cold-storage system for the bene- 
fit of the citizens of the town is a 
public improvement, and one which 
would promote the health and com- 
fort of the citizens as much as those 
specifically enumerated in the act. It 
would mean the furnishing of pure 
ice to its citizens, under sanitary 
conditions and regulations, free from 
disease germs, etc.; and the same 
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may be said of the cold-storage sys- — 


tem for the preservation of perish- 
able articles of food, These things 
certainly tend to the preservation of 
health, convenience, and comfort of 
the citizen.” Saunders v. Arlington, 


147 Ga. 581, 586, 94 SH 1022, AnnCas | 


1918D 907. 
[b] ‘Under a 
clause taken in connection with the 


general welfare — 


power to establish a waterworks and © 


electric light system, a municipality 


has the power to establish and main-~— 


tain an ice plant and cold storage 
system. Saunders v. Arlington, 147 
a 581, 94 SEH 1022, AnnCas1918D 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


See cases infra this note; and 


Ba 
§§ 2267-2268} 


lighting plants or systems;?7. moving picture 
shows ;*° markets ;?° parks and other public places ;%° 
plants for sale of gasoline and oil;*+ public build- 
ings;°? streets or other ways,** including sidewalks, 
foetways, and crosswalks;** transportation and 
communication,*® including busses,?° conduits,** 
railroads,®® and subways;*® places for public amuse- 
ment;*® water frontage, docks, and wharves;*+ 
water supply,*? including waterworks plants or sys- 
tems,*? and the laying of water mains;** widening 
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navigable rivers.*5 
[§ 2268] B. Power and Duty To Make Improve- 
- ments**—1l. In General. While the power of a 
municipality to make local improvements may be 
derived from an express*’ constitutional, statutory, 
or charter provision,#® it may be implied!? either 
from some express power given,°° or from the very 
fact of the creation of the corporation, in which last 
event it is sometimes designated inherent;°! and 
this not only includes the power to provide suitable 


also Levees and Flood Control 36 C. 
J-1p7995: ‘ 

[a] Protection of lands subject to 
overflow (1) is a proper object of 
local improvement that may be ef- 
fected under proper authority from 
the legislature. Daily v. Swope, 47 
Miss. 367. (2) But the right to con- 
struct a levee is not implied from 
express grant of such powers as are 
essential to the declared objects of 
incorporated towns. Newport v. 
Batesville, ete., R. Co., 58 Ark. 270, 
24 SW 427. (3) The power granted 
to a city of the second class relating 
to protection of the city by the con- 
struction of dikes, levees, embank- 
ments, ete., is only to be used for a 
public purpose. Wiley v. Aberdeen, 
123 Wash. 539, 212 P 1049. 

27. See infra §§ 2308-2312; and 
also Improvements § 3 text and note 


55. 

Electric plant included see Im- 
provements § 3 text and note 62. 

Electric light towers not included 
see Improvements § 8 text and note 
63. 

28. State v. Lynch, 88 Oh. St. 71, 
102 NE 670,.48 LRANS 720, AnnCas 
1914D 949. 

{a] Establishment of a moving 
picture show is not the exercise of a 
power granted by the constitution 
authorizing the municipalities to ex- 
ercise all powers of local self-gov- 
ernment. State v. Lynch, 88 Oh. St. 
71, 102 NE 670, 48 LRANS 720, Ann 
Cas1914D 949. 

29. See infra § 2321. ‘ 

30. See infra § 2322. 

31. Mutual Oil Co. v. Zehrung, 11 
F. (2d) 887 (proper function of local 


government). 

32. See infra §§ 2275-2776. 

33. See infra §§ 2277-2296. 

34. See infra §§ 2297-2299. 

35. See infra §§ 2314-2317, 

36. See infra § 2315. 

37. See infra § 2313. 

38. See infra § 2316. 

39. See infra § 2313. 

40. See infra § 2275. 

41. See infra §§ 2318-2320. 

42. See infra §§ 2304-2307. 

43. See improvements § 3 text and 
notes 65, 

44. See Improvements § 3 text 


and note 60. 


45. See Improvements § 3 text and 
note 
46. Exercise of power see infra 


35 2332-2385. 
minary proceedings see infra 
$§ i 6—2472. 

47. Express powers generally see 
supra § 189 in 43 C. J. 
Conn.—Meriden v. West Meri- 
83 Conn. 204, 


den Cemetery Assoc., 
76 A 515. 
Ga.—Butler v. Thomasville, 74 Ga. 


570. 
Pll. -Gray_v...Cicero;) 177 Tl. 459, 
D3 ANS Ot. 
y.—Eisenschmidt v. Ader, 185 Ky. 
280, *O16 SW 48. 
La.—Connell v. Yazoo, etc., R. Co., 
i441 la. 701, 75 S 652. 
Me.—-Googin vy. Lewiston, 103 Me. 
119, 68 A 694. 
Mich,—Peck v. Grand Rapids, 125 
ee 416, 84 NW 614. 


M.— Smith v. Raton, 18 N. M. 
13, 440 P7109. 
Y.—Kelsey v. King, 32 Barb. 


N. 
110, 11 AbbPr 180 [aff 1 Transcr. A. 
(33, 33 HowPr 39"). 

Oh.—Heald Vv. Ag 
IHNPNS 305. 


Cleveland, 


Or.—Cole v. Seaside, 93 Or. 65, 
182 P 165; Baker City Mut. Irr. Co. 
v. Baker City, 58,Or. 306, 110 P 392, 
13 249. 

And see cases infra §§ 2268-2270. 

[a] That act is not forbidden in- 
sufficient.—While the electors of a 
municipality may, pursuant to the 
constitution, through the exercise of 
the initiative power conferred by the 
statute amend the charter, such 
power does not authorize a munici- 
pality to do anything not strictly for- 
bidden, and to warrant a municipal- 
ity in improving a county road such 
power must be plainly disclosed. by 
the terms of its charter, which must 
be strictly construed, ‘Cole v. Sea- 
side, 93 Or. 65, 182 P 165. 

49. Implied powers Senet ie 
supra § 190 in 43 C. J.; and § 212 

50. U. S.—Columbus v. Moreantile 
Trust, ete, Co., 218 U. S. 645,.31 SCt 
105, 54 L. ed. 1193; Smith v. Wash- 
ington City, 20 How. 135, 15 L. ed. 
858; Minnesota, etc., Land, etc., Co. 
v. Billings, 111 Fed. 972, 50 CCA 70. 

Ala.—Stocks v. Gadsden, 173 Ala. 


/321, 56 S 134 


Alaska.—Ketchikan v. Zimmerman, 
4 Alaska 336. 

Ark.—Arkansas Light, etc., Co. v. 
Paragould, 146 Ark. 1, 225 SW 435; 
Newport v. yee ClC. ne {COs 
58 Ark, 270, 24 SW 4 

Cal. — Bailey Vv. vary Beach, 183 
@al. 757, 192 P 712; Hayes v. Handley, 
182 Cal. 273,. 187 PP 952; Osburn Vv. 
Stone, 170 Cal. 480, 150 P2367, 

Colo.—Moffat v. "Denver, 57 Colo. 
473, 143 P 577. 

Conn.—Rogers v. New London, 89 
Conn, 343, 94 A 364. 

Fla.—Southern Utilities Co. v. Pal- 
atka, 84 Fla. 705, 90 S 236; Tampa 
v. Prince, 63 Fla. 387, 58 S 542. 

Ga.—Wilkins v. Savannah, 152 Ga. 
638, 111 SE 42; Heilbron y. Cuthbert, 
96 Ga. 312, 23 SE 206. 

Ida.—Véatch v. Gibson, 29 Ida. 609, 
160 P 1112; Nampa v. Nampa, etc., 
Try, Distee 19) 10a. .7709,.- Ito) OP 9.7.9 
[writ of error dism 238 U. S. 643 
mem, 385 SCt.602 mem, 59 L. ed. 1502 
mem J. 

Tll.—Mt. Carmel v. Shaw, 155 Ill. 
37, 39 NE 584, 46 AmSR 311, 27 LRA 
580 [rev 52 Ill. A. 429]. 

Ind.—Keith v. Wilson, 145 Ind. 149, 
44 NB 13. 

Iowa.—Davenport Gas, etc., Co. 
Davenport, 124 Iowa 22, 98 NW. 892; 
Allen te Davenport, 107 Iowa 90, 17 
NW 53 

Kan. oe eaenes vy. Parsons, 77 Kan. 
$11, 94.P 151. 

Ky .—Wilkerson v. Lexington, 188 
Ky, yal, 222 SW 74. 
*Tia.—Delahoussaye v. New Iberia, 
157 La. 782, 103 S 152. 

Md.—-Patterson v. Baltimore, 130 
Md. 645, 101 A 589 (recognizing rule). 

Mass.—Melrose v. Hiland, 163 
Mass. 303, 39 NE 1081. 

Mich.—Andrews v. South Haven, 
187 Mich. 294, 153 NW 827, LRA1916 

A 908, AnnCasi918B 100. 

f uian, —Booth v. Minneapolis, 163 
Minn. 223, 203 NW 625; Backus v. 
Virginia, 126 Minn. 48, 142 NW 1042; 
Rakowsky v. Duluth, 44 Minn. 188, 
46 NW 3388. 

Miss.—Reid v. Trowbridge, 78 Miss. 
542, 29.S 167. 

Mo.—Heman Constr. 
DTT MoOM-G2siu 2h1) SW) ..68) 


Co. v. Lyon, 
Scotti v. 


Marshall, 110 Mo, A. 178, 85 SW 98. 


Nebr.—-Christensen v. Fremont, 45 


Nebr. 160, 63 NW 364. 


N. J.—Public Serv. R. Co. v. Frazer, 
8T No J. Haq: 6795" 102?-A'8905 Mat- 
thiessen, etc., Sugar Se ie Co. v: 
Jersey City, 26 N. J. 247, 

N. Sa Crh ener v. Water Sup- 
ply Co., 24 N. M, 368, 174 P 217, 5 
ALR 519. 

N. Y.—In re Leake, etce., Orphan 
Home, 92 N. Y. 116; Witmer v. 
Jamestown, 125 App. Div. 43, 109 NYS 
oe Klinck vy. Pounds, 163 NYS 1008, 

C.—Bennett v. Winston-Salem 
Soukineiea te Co., 170 °N.=€5 389, 87 
NE 133, LRA1I916D 1074. 

N. D.—Freeman v. Trimble, 21 N. 
D. 1,,.129 NW 83. 

Oh. —Perrysburg v. Ridgway, 108 
Oh. St. 245, 140 NE 595; Butler v. 
Karb, 96 Oh. St. 472, 117 NE 953; 
Fremont vy. June, 8 Oh. Cir. Ct. 124° 
4 Oh, Cir. Dec. 326; Ampt v. Cincin- 
nati, 2 OhNPNS 489. 

Okl.— Norman Milling, ete., Co. v. 
Bethurem, 41 Okl. 735, 139’ P 830, 
51 LRANS 1082; Edwards v. Thrash, 
ace Okl. 472, 109 P 832, 138 AmSR 

Or.—Wilson v. Medford, 107 Or. 
624, 215 P 184. 

Pa.—Werner v. Pittsburgh, 256 Pa. 
407, 100 A 985; Davis v. Crafton, 75 
Pa. Super. 37; Pittsburg v. Daly, 5 
Pa, Super. 528: O’Brien v. Erie, 7 Pa. 
Dist, 491, 20 Pa. Co. 337 

Ss. C.—Mauldin v. Gréenville, 33S. 
C. 1, 11 SE 4384, 8 LRA 291. 

Tenn.—Keenan v. Trenton, 130 
Sroun 71, 168 SW 1053, AnnCas1916B 

Tex.—Bass v. Clifton, (Civ. A.) 261 
SW 795; Denison, ete., Suburban R. 
Cor Vis James, 20 Tex, Civ. A. 358, 49 
SW 660. , 

Utah.—Gray v. Salt Lake City, 44 
PAs 204, 188 P 1177, Ann€as1916D 

5. 

Va.—Home Bldg., ete., Co. v. Roa- 

‘hae 91 Va. 52, 20 SE 895, 27 LRA 


Wash.—In re Wooley, 75 Wash. 206, 
134 P 825; Matthews v. Ellensburg, 
73°. Wash, 272, 131 P 839; Knicker- 
bocker Co. v. Seattle, 69 Wash. 336, 
124 P 920. 

W. Va.—Stifel v. Hannan, 95 W. 
Va. 629, 123 SE 428; White v. Rom- 
ney, 69 W. Va. 606, 73 SE 323 
. Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66; 
Hoefer v. Milwaukee, 155 Wis. 83, 
143 NW 10388; Miller v. Milwaukee, 14 
Wis. 642. 

Can.—West Vancouver v. Ramsay, 
53 Can, S. C. 459, 30 DomLR 602, 10 


WestWkly 1184. 
N. = en. v. Chambers 
Electric Light, ete., Co., 14 DomLR 


883, 18 EastLR 443. 
4 Ont.—Pratt v. Stratford, 14 Ont. 
60 

51. Cal.—Peo. v. Harris, 4 Cal. 9; 


Harbor Center Land Co. v. Richmond, 
38 Cal. A, 315,:176 P 50. 

Ga.—Long v. Elberton, 109 Ga. 28, 
34 SE 333, 77 AmSR 3638, 46 LRA 428. 


Ind.—Ft. Wayne v. Coombs, 107 
Ind. 75, 7 NE 7438, 57 AmR 82. 
Mass.—Foster v. Worcester, 164 
Mass. 419, 41 NE 654. 
Mich.—Torrent v. Muskegon, 47 
Mich. 115, 10 NW Pie 41 AmR 715. 
Minn.—Powers Chisholm, 146 


Minn. 308, 178 Nw. 607. 
Mo.—Clarke v. Brookfield, 81 Mo. 


503, 51 AmR 243. 
Nebr.—Dunkin v. Blust, 83 Nebr. 
pe 119 NW 8. 
J.—Public Serv. R. Co. v. Fraser, 
87 Ne J. Eq. 679, 102 A 890. 
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public buildings,'? but since the 


urban conditions is the paramount object of munici- 
pal incorporation, it includes also the power to 
grade and pave streets,°* lay sidewalks, keep them 
in.repair,** lay sewers,°> furnish an adequate water 
supply, °° and provide for the lighting of streets 
and public places.°’ Where a city is expressly given 
the right of condemnation, the power to improve 
condemned land follows as a necessary incident.** 


A city may by special statute be 


in those jurisdictions in which the legislature may 
exercise control over the municipality, compelled® 
It has been held that an 
improvement may be limited to one piece of prop- 
Ordinance provisions will not be extended 


to make improvements. 


erty.° 

Or.—Palmberg v. Kinney, 65 Or. 
220, 182.P 5388. 

Pa.—Williamsport v. Com., 84 Pa. 


487, 24 AmR 208. 

Tex.—Wright v. 
A.) 50 SW 406. 

Vt.—Bates v. Bassett, 60 Vt. 530, 
15 A 200, 1 LRA 166. 

Wis.—Ellinwood v. Reedsburg, 91 
Wis. 131, 64 NW 885. 

Ont. —Grant v. Puslinch Tp.,:27 .U. 
C..Q. Bass 

[a] For preservation of health.— 
McBean vy. Fresno, 112 Cal. 159, 44 P 
358, 58 AmSR 191, 31 LRA 794; Lang- 
ley v. Augusta, 118 Ga. 590, 45 SE 
486, 98 AmSR 133; Callon v. Jack- 
sonville, 147 Ill. 113, 35 NE 223; Cold- 

water v. Tucker, 36 Mich. 474, 24 
AmR 601. ‘ 

Inherent powers I dericns f see su- 
pra § ace in #3.C. py and 8) 224. pes 

oO. 


San Antonio, (Civ. 


52. ee infra § 4 

53. See infra § 2281 et seq. 

54. See infra § 2297. 

55. See infra § 2300 

56. See infra § 2304. 

57. See infra § 23808. 

58. Berry v. Durham, 186 N. C. 


421, 119 SE 748. 
Domain § 586. 

59. ,See statutory provisions. 

60. Peo. v. San Francisco, 36 Cal. 
595. See supra §§ 302, 303 in 43 C. J. 

61. Hazelgreen v. McNabb, 64 SW 
431, 23 KyL 811 (where it appears 
that it was the purpose of a mu- 
nicipal. governing body to order a 
specific improvement, and that notice 
of it was given to the property owner, 
and such owner declines and fails to 
comply with the ordinance, the city 
will not be restrained from executing 
the judgment of its trustees). 

62. Pioneer Real Est. Co. v. Port- 
land, 119 Or. 1, 247-P 319. 

63... U. S.— Indianapolis v. Con- 
sumers’ Gas Trust Co., 144 Fed. 640, 
75 CCA 472 [certiorari den, 203 U. S. 
592, 27 SCt 779, 51 L. ed. 331]; Quin- 
by v. Consumers’ Gas Trust Co., 140 
Fed. 362. 

Ala.—Gadsden v. Mitchell, 145 Ala, 
aoa 40 S 557, 117 AmSR 20, 6 LRANS 


Ark.—Arkansas Light, ete., Co. v. 
Paragould, 146 Ark. 1, 225 Sw 435; 
McLaughlin v. Hope. 107 Ark, 442, 
155 SW 910, 47 LRANS 137. 

Cal.—Miller v. Los Angeles, 185 
Cal. 440, 197 P 342; South Pasadena 
v. Pasadena Land, etc., Co., 152.\Cal. 
579, 93 P 490; Federal Constr. Co. 
v. Ensign, 59 Cal. A. 200, 210 P 536; 
Williams v. Vallejo, 36 Cal. A. 141, 
7 PSs 1. 

Fla.—State v. Pinellas County 
Power Co., 87 Fla. 243, 100 S 504; 
State v. Tampa Waterworks Co., 56 
Fla. 858, 47 S 358, 19 LRANS 1838. 

Ga.—Mansfield v. Cofer, 145 Ga. 
459, 89 SE 410; Hall v. Calhoun, 140 
Ga. 611, 79 SE 583; McMaster v. 
_Waynesboro, 122 Ga. 231, 50 SW 122. 

T1l.—Mosiman Plumbing Co. v. Po- 
cahontas, 199 Ill. A. 211. 

Ind.-—Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 14 
LRA 268; Nelson v. La Porte, 33 Ind. 
258. 


See also Eminent 
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amelioration of 


improvement.®* 


authorized,®® or, | thority.® 


tions.®® 


Iowa.—Davenport Gas, ete., Co. v. 
Davenport, 124 lowa 22, 98 NW 892. 


Kan.—State v. Hiawatha, 53 Kan. 
try dimes Yan Pe Bo le Th 
Ky.—Swann v. Murray, 146 Ky. 


148, 142 Sw 244, 

La.—Baton Rouge Waterworks Co. 
v. Louisiana Pub. Serv. Commn., 156 
La. 539, 100 S 710. 

Mich.—Andrews v. South Haven, 
187 Mich. 294, 153 NW 827, LRA1916A 
908, AnnCas1918B 100. 

Minn.—Backus  v. 123 
Minn. 48, 142 NW 1042. 

Miss.—Reid v. Trowbridge, 78 Miss. 
542, 29 S 167. 

Nebr.—Christensen v. Fremont, 45 
Neer 160, 63 NW 3864. 

J.—Livermore v. Millville, 74 N. 
als @. 822° 67 A 605. 

Y.—-Hendrickson vy. New York, 
180. N. Y. 144, 54 NE 680; Fletcher v. 
Hylan, 125 Misc. 489, 211 NYS 397; 
Kelly v. Miller, 78 Misc. 584, 139 NYS 


991. 

N. C.—Fawcett v. Mt. Airy, 134 N. 
C.. 125, 45 SE 1029, 101 AmSR 825, 63 
LRA 870. 

Oh.—Fremont v. June, 8 Oh. Cir. 
Ct. 124, 4 Oh, Cir. Dec. 326. 

Or.—Pioneer Real Est. Co. v. Port! 
lgnd, 119 Or. 1, 247 P 319. 

Ss. CG.—Mauldin v. Greenville, 33 S. 
CGC. 5 11 SH 43458: Tava 29d. 

Tenn,—Keenan v. Trenton, 130 
Tenn, 71, 168 SW 1053, AnnCas1916B 


Virginia, 


519. 

Utah.—Ogden City v. Bear Lake, 
etc., Waterworks, etc., Co., 28 Utah 
25,. 76 P 1069. 

Wash.—Chandler v. Seattle, 80 


Wash. 154, 141 P 3381; Matthews v. 
Hllensburg, 73 Wash. 272, 131 P 839. 

Wis.—Neacy v. Milwaukee, 151 
Wis. 504, 189 NW 409;,Le Feber v. 
West Allis, 119 Wis. 608, 97 NW 208, 
100 AmSR 917. 

N. S.—Atty.-Gen. v. Chambers 
Electric Light, etc., Co, 14 DomLR 
883, 18 EBastLR 443. : : 

64. Erickson v. Cedar Rapids, 193 
Iowa 109, 185 NW 46. 


65. Cal.—McNeil v. South Pasa- 
dena, 166, Cal., 153, 135 P32; 48 
LRANS 1388. i 

Colo.—Moffat v. Denver, 57 Colo. 
473, 243°P O77, 

Ill.—Chicago, etc., R. Co. v. Quincy, 


136 Ill, 563, 27 NE 192, 29 AmSR 334. 

Ind.—Chicago, ete., R. Co. v. John- 
son, 45 Ind. A. 162, 90 NE 507. 

Iowa.—Des Moines City R. Co. v, 
Des Moines, 90 Iowa 770, 58 NW 906, 
26 LRA 767. 

Me.—Rockland Water Co. v. Rock- 
land, 83 Me. 267, 27 A 166. 

Md.—Kirby v. Citizens’ R. Co., 48 
Md. 168, 80 AmR 455. 

Mo.—Thompson v. St. Douis, 253 
SW 969; National Water Works Co. 
vy. Kansas City, 20 Mo. A, 2387. 

N. J.—Townsend vy. Jersey City,:26 
N. J. Li. 444, Compare Kirtland v. 
McCloud, 80. IN. J.) Dae 838%, TSA ray 
[rev 79 ONY J... BS 410 57a Peers 

N. Y.—Peo. .v. Belt Line R. Corp., 
230 N. Y. 86, 129 NB 217. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89. 


Pa.—Barrett v. Minersville Bor- 


Power held in trust for public. 
make improvements is held in trust for the publie,** 
and cannot be relinquished without legislative au- 
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to accomplish improvements entirely Sorgign ‘to the 
contemplation of the city’s charter.®? 

Incidental powers. 
ments ordinarily carries with it by implication the 
power to do whatever may be necessary to make the 


The power to make improve- 


The power to 


Governmental, ministerial, and proprietary func- 
Ordinarily, the exercise of the power to 
any extent deemed proper is a governmental act to 
‘be exercised under legislative discretion,®’ and is 


ough, 38° Pa. Super. 76; Olyphant 
Peer Co. v. Borough, 4 LackJur 
369; North Pennsylvania R. Co. v. 
Stone, 3 Phila. 421. 

Va.—Roanoke Gas Co. v. Roanoke, 
88 Va. 810, 14 SE 665. 

Wash.—Spokane St... Ri Cod vWieeSpos 
kane, 5 Wash. 634, 32 P 456. 

Wis.—State v. Milwaukee Electric 
ae etc., Co., 157 Wis. 121, 147 NW 

[a] A city has no power to ham- 
per its legislative discretion, and is 
not bound to property owners. by a 
contract to construct a boulevard, its 
governing authority not being per- 
mitted thus to abdicate any of its 
legislative powers, so as to preclude 
it from properly meeting future 
emergencies. Thompson vy. St. Louis, 
(Mo.) 253 SW 969. 

Delegation of see supra §§ 237-244 
in 48 C. J.; and infra §§ 2375-2381. 


66. See generally supra §§ 177-183 
imas (Ce U, 
67. U.S.—Field v. Barber Asphalt 


Pav. Co., 117 Fed. 925 [mod on other 
grounds 194 U. S. 618, 24 SCt .784, 
48 L. ed. 1142]. 

Ariz.,—Ainsworth vy. Arizona As- 
oy Pav: ‘Co.,° 18 »Ariz,°-242;, 1lb8ekR 


Cal.—Warren Bros. Co. v. Boyle, 42 © 


Cal, A. 246, 183 P 706. 
Fla.—State v. Tampa Waterworks 


Co., 56 Fla. 858, 47 S 358, 19, LRANS 


183. 

Ga.—Odom Realty Co. vy. Macon, 
144 Ga. 96, 86 SE 243; White v. For- 
syth, 138 Ga. 753, 76 SE 58; Fuller v. 
Atlanta, 66 Ga. 80. 

Ida.—Veatch vy. Gibson, 29 Ida, 609, 
160: P 1112. 

Ill.—Eastern Illinois State Normal 
School v. Charleston, 271 Ill. 602, 111 
NE 573, LRA1916D 991; Chicago v. 
Brown, 205 Ill. 568, 69 NE 65. 

Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. 


Iowa.—Swan v. Indianola, 142 Iowa 


731, 121 NW 547. 


Ky.—Dumesnil vy. Louisville Arti- | 


ficial Stone Co., 109 Ky. 1, 58 SW 


371, 22 KyL 503 
La.—Schmitt v. New Orleans, 48 
La. Ann. 1440, 21 S 24, 
Mass.—Nevins  v. Springfield, 227 
Mass, 538, 116 NE Pah 
Mich.—Detroit v. yne Buty 


Cir. Judge, 79 Mich, Aa “tH NW 623. 
Mo.—Haeussler Inv. Co, v. Bates, 
306 at Ss 392, 267 SW 632. 
N. Y.—New Yorky etes,-Ro, Copuva 
ABs Vernon, 32 App. Div. 394, 53 NYS 
Co., 126 Misc. 524, 214 NYS 113, 


N. C.—Bennett v. Winston-Salem | 


Southbound R. Co., 170 N. C. 389, 87 
SE 138, LRA1916D 1074. 

Oh.—Mitchell  v. Cincinnati, 
OhNPNS 175. 

Or.—Wilson v. Medford, 107 Or. 
624, 215 P 184. 

Pa—Hammel v. Morrisville Boras 
ough, 3 Pa. Co. 185. 


Tex.—Watland v. Whitman, (Civ. : 
A.) 261 SW 387. bf 
Utah.—Rollow v. Ogden City, 


Utah 475, 243 P 791. 
[a] 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


66 


Council acts as a board of 


| 
| 
| 
| 


Massena v. St. Lawrence Water — 


™ 
21 


§§ 2268-2269] 


not subject to the control of the courts.68 But when 
the work is determined upon, the construction there- 
of is merely ministerial.? However, in the improve- 
ment of streets at the expense of the property 
specially benefited, the city acts in its proprietary 
capacity, as agent for the property owners affected.”° 
And a city exercises its business and not its govern- 
mental power in making a contract to accept the 
dedication of and to grade streets within its limits.” 
Obligation to make. Where a city is authorized 
to make a particular improvement, it is its duty to 
do so, if the public health or safety demands it.” 
[§ 2269] 2. Constitutional and Statutory Pro- 
visions’*—a. In General. The right to decide upon 
the making of improvements, in pursuance of power 
given, belongs absolutely to municipal corporations 
in those states whose constitutions expressly secure 
to them the right of local self-government.74 The 
legislature may leave to the council the determina- 
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tion of the question whether a proposed local im- 
provement shall be made, without violating the con- 
stitutional right of the property owner to protection 
from taxation by assessment for such improvement 
exceeding the special benefit therefrom.7® By con- 
ferring upon villages the same powers conferred by 
the act upon cities of a certain class, the legislature 
does not deprive itself of the power subsequently to 
pass an act that should apply to cities only.7* A 
statute that has been passed but has not taken effect 
does not limit the existing power of .a council to 
pass an ordinance or resolution of necessity for an 
improvement.”? : 
Construction."® Although it has been held that 
statutes relating to the power to make improvements 
should be given a reasonable construction,’? and even 
a liberal construction when this will effectuate the 
legislative intent,®° ordinarily they are strictly con- 
strued.6t And general rules as to construing pro- 


public officers and not as an agent of 


the city. Nevins v. Springfield, 227 
Mass. 538, 116 NE 881. 
[b] he fact that movement must 


originate with a purely administra- 
tive body, with no legislative func- 
tions, does not make the act of the 
governing body the less legislative. 
Haeussler Inv. Co, yv. Bates, 306 Mo. 


392, 267 SW 632. 
[ce] 


Primarily, 


_ 68. Morris v. Salt Lake City, 
Utah 474, 101 P 373. 


Judicial supervision is ana see 


supra §§ 311-326 in 43 C. J. 
69. Fuller vy. Atlanta, 66 Ga. 80. 

See also supra § 180 in 43. C. J 
Eno v. New York, 


yn other grounds 212 N. Y. 145, 105 


NE 971]. 
Rapids, 176 Fed. 86, 88, 99 CCA 660 


“in contracting to accept the dedi- 
sation of streets and alleys, to estab- 
ish their grades, and to grade them, 
overn- 
s busi- 
The purpose of such 
in- 


1 city is exercising, not it 
nental or proprietary, but 
1eSS powers. 
ontracts is not to govern the 
labitants of the city, but to secure 
. private benefit for the city and its 
eople, 
ower to accept the dedication of, to 
mprove, and to repair the streets and 
lleys within its limits gave it plen- 
ry power to make the covenants in 
uestion in this case, or any other 
easonable agreements relating to 
hese subjects’); Brownell Impr. 
ea NIROtys, 46 ind). A,” 195, 92 
JE 693, 95 NE 585 (in street im- 
rovement proceedings, the govern- 
ng body in the exercise of its ex- 
lusive original jurisdiction acts in 
business or administrative charac- 
er until notice is given and property 
wners are brought in for final ad- 
ustment of the assessments reported 
y the commissioners, when it ex- 
reises a quasi-judicial power). But 
ee Malette v. Spokane, 77 Wash. 
05, 1837 P 496, 51 LRANS 686, Ann 
asi915D 225, 68 Wash. 578, 123 
- 1005, AnnCas19138E 986 (holding 
1at, in the improvement of streets, 
t the expense of the property spe- 
ially benefited, a city does not act 
1 its proprietary capacity or as an 
zent of the owner whose property 
; assessed to pay for the work, so 
3 to make the work private work 
ad not subject to the minimum wage 
ww provided for public work; but 
ither in its governmental capacity 


Power in governing body.— 
where not controlled by 
special provision of law, it is for the 
governing body of a municipal cor- 
poration to give direction to the plac- 
ing of municipal improvements, hay- 
ing in view the necessity, the mu- 
nicipal income, the location and char- 
acter of the property, and other facts. 
Bente y. Forsyth, 138 Ga. 753, 76 SE 


35 


70. 68 ..N.; Y. 
214 [rev 7 Hun 320 (aff 53 HowPr 
382)]; Mechanics’ Bank v. New York, 
[51 App, Div. 87, 1385 NYS 978 [rev 


Compare Tuttle v. Cedar 


The grant to this city of the 


to open and improve streets, and as}58 S 542. 
the agent of the law in letting the 
contract and collecting the assess- 
ment). 


71. Tuttle v. Cedar Rapids; 176 
Fed. 86, 99 CCA 606. 
72. Bowers vy. Machir, (Tex. Civ. 


A.) 191 SW 758; Norfolk v. Norfolk 
County Water Co., 113 Va. 303, 74 
SE 226. 

[a] Authority to improve an al- 
ley by filling it so as to prevent 
standing water. Bowers v. Machir, 
CPexM Civ cA.) 191 SW Tos. 

Obligation to: 

Improve street see infra § 2289. 
Open street see infra § 2279. 

73. Particular improvements: 
renauits and subways see infra § 
Lighting see infra § 2308 et seq. 
Markets and other public places see 

infra § 2322 et seq. 

Public buildings see infra § 2275 et 

seq. c 
Sewers, drains, and watercourses see 

infra § 2300 et seq. 

Sidewalks, footways, or crosswalks 
see infra § 2297 et seq. 
Streets and other ways see infra § 

2277 et seq. 

Transportation and communication 
see infra § 2314 et seq. 

Water frontage, wharves, etc. see in- 
fra § 2318 et seq. 

Water supply see infra § 2304 et seq. 

74, State v. Denny, 118 Ind. 382, 
21 NE 252, 4 LRA’79. 

Right of self-government in gen- 
eral see Supra § 289 in 43 C. J. 

75. Walthour v. Atlanta, 157 Ga. 
24, 120 SE 618; Redersheimer vy. 
Bruning, 113 La. 343, 36 S 990; Rogers 
vy. St. Paul, 22 Minn. 494; Pryor v. 
SA i Pay. Co., 74 Okl. 308, 184 P 


Tal Statute must conform to con- 


stitution.—In re Ruan St., 132 Pa. 
257, 19 Av219, 7 DRA 193. 
76. Brookfield v. Pabst, 235 M11. 


355, 85 NE 618. 

77. Butters v. Des Moines, (Iowa) 
209 NW 401 (construing Code [1924] 
§ 5998; and Const. art 3 § 26), 

78. Of particular provisions see 
cross references supra note 73, 

79.. Peo. v. Rock Island, 271 Ill. 
412, 111 NE 291; Waddell Inv. Co. v. 
Hall, 255 Mo. 675, 164 SW 541; Mat- 
ter of New York, 81 Misc, 541, 143 
NYS 467, 

[a] “Any city’ may be used in 
the sense of “every city,” including 
cities organized under special char- 
ters as well as those organized under 
the general law. MHeyeler v. Water- 
town, 16 S. D. 25, 91 NW 334. 


[b] “Grading or regrading” is 
synonymous with “laying or relay- 
ing.’ Konowalski v. Buffalo, 131 


App. Div. 465, 115 NYS 467. 


80. Cal.+Law v. San Francisco, 
144 Cal. 3884, 77 P 1014; Gordon v. 
Ransome-Crummey Co., 387 Cal, A. 


150, Li4-P 906, 
Fla.—Tampa v. Prince, 63 Fla. 387, 


Ga.—McClatchey y. Atlanta, 149 
Ga. 648, 101 SE 682. 

Ill.—Peo. v. Ennis, 188 Ill. 530, 59 
NE 236. 

Minn.—Booth vy. Minneapolis, 163 
Minn, 223, 203 NW 625. 

N. J.—Ross v. Long Branch, 73 N. 
J. L. 292, 63 A 609. 
aoe Y.—Klineck vy. Pounds, 163 NYS 

R. I.—In re Opinion of Justices, 34 
RR. J AO TS or Ale 7 

Tex.—Belton v. Harris Trust, etc., 
Bank, (Ciy. A.) 273 SW 914, 


Wyo.—EHdwards v. Cheyenne, 19 
Wyo. 110, 114° P 677; 122’ P+ 900° 
81. U. S.—Riverside, ete., R. Co. 


v. Riverside, 118 Fed. 736; Madison 
v. Daley, 58 Fed. 751. 

Ariz.—Southern Surety Co, v. Pres- 
cott, 26 Ariz. 66, 221 P 834. 


Ark.—Newport v. Batesville, ete., 
R. Co., 58 Ark,.270, 24. SW 427. 
Cal.—Long Beach v. Lisenby, 175 


Cal. 575, 166 P 333; Santa Cruz Rock 
Pavement Co. v. Broderick, 113 Cal. 
628, 45 P 863. 

Colo.—Denver y. Hallett, 34 Colo. 
83 P 1066. 

. C—Washington R., etc., Co. v. 
Newman, 41 App. 439. 

Ga.—Burckhardt y. Atlanta, 103 
Ga. 302, 30 SE 32, 

Ida.—Veatch vy. Gibson, 29 Ida. 609, 
160 P 1112: 

Ill.—Peo. v. Moore, 261 Ill. 549, 104 
NE 179; Ligare v. Chicago, 139 Ill. 46, 
28 NE 934, 32 AmSR 179; Municipal 
Wngineering, ete., Co. v. Farmer City, 
193 Ill. A. 457. 

Ind.—Vandalia R. Co, v. State, 166 
Ind. 219, 76 NE 980, 117 AmSR 370; 
Beene v. Indianapolis, 71 Ind, 


398, 
D 


Iowa.—Clark y. Des Moines, 19 
Iowa 199, 87 AmD 423. 
Md.—Patterson v. Baltimore, 130 


Md. 645, 101 A 589. 

Mass.—Quiney v. Boston, 148 Mass. 
389, 19 NE 5193" Com! -v. Tucker; *2 
Pick. 44. 

Mich.—Morris v. Sault Ste. Marie, 
1438 Mich. 672, 107 NW 443; Phelps 
va nee! 120 Mich. 447, 79 NW. 


Minn.—State  v. Ramsey County 


Dist. Ct., 80 Minn. 293, 83 NW 183. 
Miss.—Spengler v. Frowbridge, 62 
Miss. 46. 
Mo.—Parker-Washington Co. Wa 


Meriwether, 172 Mo. A, 344, 158 SW 
74, 

Nebr.—McCaffrey  v. 72 
Nebr. 583, 101 NW 251. 


N. J.—Matthiessen, etc., Sugar Re- 
apne, Co. v. Jersey City, 26 N. J. Eq. 
47. 


Omaha, 


N. Y.—Hyland v. Ossining, 57 Misc. 
212, 107 NYS 225 [aff 127 App, Div. 
2915 111 NYS 309], 

Oh.—State v. Lynch, 88 Oh. St. 71, 
102 NE 670, 48 LRANS 720, AnnCas 
1914D 949; Cincinnati v. McDuffie, 1 
OhS&CP 88, 1 OhNP 53. 

Pa.—McAndrew v. Dunmore Bor- 
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visions as mandatory or permissive®? apply.*? The 
determination of the applicability of statutes is a 
matter of construction, the tendency being, in the 
absence of a clear intent to the contrary, to construe 
separate acts together®’* and not to extend the ap- 
plication of the statute beyond necessary limits.*° 
Different statutes, unless repugnant, must be con- 
strued together in pari materia.*® 

[§ 2270] b. Effect on Charter Provisions, A con- 
stitutional provision making city charters paramount 
to laws with respect to municipal affairs*? is not 
violated as to a particular charter by a general 
statute providing for improvements where the char- 
ter authorizes the council to exercise powers granted 
generally to municipalities by such statute.§ Stat- 
utes providing for the making of improvements are 
in effect amendments of municipal charters ;*? but a 
statute conferring powers on cities not theretofore 
held by them can have no retrospective effect ;9° and, 
if the act purports to be a grant of power to the 
city, not a limitation upon its existing power, it will 
not limit or repeal the general powers given by the 


ough, 245 Pa. 101, 91 A 237; Linn v., Mass. 162. 
Chambersburg Borough, 160 Pa. 511, 
28 A842. 21° LRA 217%, 

S. C.—Stehmeyer y. Charleston, 53 | 437 
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Pa.—In re Chestnut St., 10 Pa. Co. 
661; In re Fifty-Second St., 11 Phila. 


OOo 
[$§ 2269-2271 


charter.2t| Where the charter of a city is wholly. 


silent as to the mode of exercising its authority, a 


resolution of intention by the city council adopting 
the provisions of an improvement act is an adoption 
of all the provisions of such act as to the mode of 
doing work,®? and is not invalid under an article of 
the constitution providing that cities organized un- 
der charter shall be governed by general laws, except 
in municipal affairs.®* 

[§ 2271] c. Amendment of Charter by City. Un- 
der the general rule®* a municipality cannot amend 
its charter to confer upon itself power or authority 
in respect of improvements beyond what is properly 
municipal or governmental,®* but charters may be 
amended to take advantage of powers already 
granted.°*° The power of a city under the general 
laws is not abrogated by a constitutional amend- 
ment giving cities the right to amend their charters 
so as to become empowered to make and enforce all 
laws and regulations in respect of municipal affairs, 
where it has not availed itself of the right given by. 
the constitution.” 


the fourth ‘class, however organized, 
power to improve streets, and by 
§ 12a, excepting cities of the fourth 
class having home rule charters, but 


S. C. 259, 31 SH 322. 

Wash.—Buck v, Monroe, 85 Wash. 
1, 147 P 4382. 

Wis.—Ricketson v. Milwaukee, 155 
Wis. 327, 144 NW 1101. 

Ont.—MeVicar v. Port 
Corp., 26 Ont. 391. 

[a] Thus a statute relating to re- 
pair and maintenance does not con- 
template the construction of new im- 
provement, Veatch v. Gibson, 29 Ida. 
609, 160 P 1112. 

82. See Statutes [86 Cye 1157]. 

83. Cal.—Santa Cruz Rock Pave- 
ment Co. v. Heaton, 105 Cal. 162, 38 
P 693: 

Conn.—Staples_ v. 
Conn. 509, 54 A 194, 

Mo.—Heman Constr. Co. v. Lyon, 
277 Mo, 628, 211 SW 68. 

Mont.—Ford vy. Great Falls, 46 
Mont. 292, 127 P 1004. 

N. Y.—Klinck v. Pounds, 163 NYS 


Arthur 


Bridgeport, 75 


1008; Coles v. Williamsburgh, 10 
Wend, 659. 
[a] Rule applied.—A statute, em- 


powering a city ‘“‘to issue bonds for 
the purchase of lands and for the 
erection of a building for the city 
. . . Which building shall be erected 
under the control of a committee’ 
consisting of certain persons, was 
held to be permissive as to the erec- 
tion of the building, etc., and not 
man@atory. Staples v. Bridgeport, 
75 Conn. 509, 54 A 194. See also Ford 
v. Great’ Falls, 46 Mont. 292, 127 P 
1004 (Rev. Codes § 33869 is permis- 
sive and not mandatory, except as to 
the provisions for notice and hear- 
ing). 

Particular mandatory improvement 
provisions relating to: 

Exercise of power generally see in- 
fra passim § 2275 et seq 
Preliminary proceedings see 

passim § 2386 et seq. 

84. Cal.—Heffernan v. San Fran- 
cisco Super. Ct., 33 P 725; San Fran- 
cisco v. Kiernan, 98 Cal. 614, 33 P 
720; Anderson.v, De Urioste, 96. Cal. 
404, 31 P 266. 

Mass.—Barnes  v. 
Allen 488. 

Mich.—Trowbridge v. Detroit, 99 
Mich, 443, 58 NW 368. 

Z - Y.——In re Beekman St., 20 Johns, 

69. 

Pa.—In re Frederick St., 150 Pa. 
202, 24 A 669; In re East Grant St., 
121 Pa. 596, 16 A 366. 

85. Kan.—Atchison v. Price, 45 
Kan. 296, 25 P 605. 

ater RelOniE Vv. 36 Me. 
518. 


Mass.—Taber v. New Bedford, 135 


infra 


Springfield, 4 


Bangor, 


Tex.—Heidenheimer v. Galveston, 2 
Tex. Unrep. Cas. 153. 

86. Ark.—Improvement Dist. No. 
a vy. Cotter, 71 Ark. 556, 76 SW 

Cal.—Dunecan v. Ramish, 142 Cal. 
686, 76 P 661. 
wee ear a v. Boston, 118 Mass. 

Mo.—Roth v. Forsee, 107 Mo, A. 
471, 81 SW 913. 

Pa.—In re West Chester Alley, 160 
Pa. 89, 28 A 506; Johnson’s App., 75 
Pa. 96; New Castle v. Rearic, 18 Pa. 
Super. 350; In re Pulaski Ave., 5 Pa. 
Dist.oly 17. Pa.).Co, 391, 

87. Gadd v. McGuire, 69 Cal. A. 
347, 231 P 754. i 

[a] Improvements authorized by 
the City Boundary Line Act, such as 
construction of storm sewer system 
extending into unincorporated popu- 
lous territory contiguous to the ‘city, 
are not “municipal affairs,’ with re- 
spect to which city charters are de. 
clared paramount to general laws by 
the constitution being of general con- 
cern to inhabitants and property 
owners of both city and outside terri- 
tory. Gadd v. McGuire, 69 Cal. A. 
347, 231 P 754. 

88. Gadd v. McGuire, supra, 

g9. Cal.—Rutledge v. Eureka, 195 
Cal. 404, 234 P 82; Byrne v. Drain, 
127 Cal. 663, 60 P 438; Davies v. Los 
Angeles, 86 Cal. 37, 24 P 771. 

Colo.—Keese vy. Denver, 10 Colo. 
12 15 “P8255 ; } 

Del.—Catts vy. Smyrna, 10 Del. Ch. 
263, 91 A 297. 

Ill.—Peo. v. Moore, 261 Ill, 549, 104 
NE 179; Halsey v. Lake View, 188 
Tll. 540, 59 NE 234. 

Ky.—Cohen v. Henderson, 182 Ky. 
658, 207 SW 4. 


La.—Saunders v. Opelousas, 159 
La. 527, 105 S 608. 

Md.—Patterson v. Baltimore, 130 
Md. 645, 101 A 589. 

Minn.—Lodoen v. Warren, 146 


Minn. 181, 178 NW 741. 

N. Y.—Matter of Middletown, 191 
App. Div. 122, 180 NYS 786. 

Tex.—Roundtree vy. Galveston, 42 
Tex. 612. 

[a] Municipalities embraced.—(1) 
A provision in an act, that nothing 
therein shall be construed to repeal 
the ‘conflicting provisions in any ex- 
isting charter of any city or town, 
relates to cities and towns under leg- 
islative charter and not to those or- 
ganized under the general laws. 
Saunders vy. Opelousas, 159 La. 527, 
105 S 608. (2) L. (1919) c¢ 65 § 1, 
giving to the council of any city of 


permitting such cities to adopt the 
act by ordinance duly passed, does 
not apply to cities of the fourth 
class having home rule charters, such 
as the city of Warren. lLodoen v. 
Warren, 146 Minn. 181, 178 NW 741. 
(3) A provision, that nothing in the 
act which empowers cities to levy 
and collect special taxes for side- 
walk improvements ‘shall be con- 
strued or taken to repeal or affect 
any contrary or conflicting provisions 
in any existing charter of any city 
or town,” relates only to cities and 
towns existing under legislative 
charters, provisions of which are to 
be saved, rather than under the gen- 


eral law. Saunders v. Opelousas, 
supra. i 
[b] Torrens Land Title Law re- 


quiring notice of resolution for street 
work to be filed did not repeal the 
Street Improvement Act providing 
that on taking certain steps the city 
council shall be deemed to have ac- 
quired jurisdiction to order work. 
one v, Eureka, 195 Cal. 404, 234 
lee 

[ec] Saving clause.—Acts (1912) e 
32, amending Baltimore Charter 
(Code . Loc. L. art 4) § 175, rel- 


}ative to the laying out, opening, or 


grading of streets, but providing that 
nothing therein shall affect any right 
or liability accrued, or any proceed- 
ing begun or pending prior to the 
passage of that act, and Acts (1914) 
ec 125, dealing with the same subject, 
did not apply to a’ proceeding com- 
menced before they were enacted. 
Patterson v. Baltimore, 130 Md. 645, 
101 A 589. 

[ad] Statute held not amendment 
to charter.—25 Del. L. c 186, author- 
izing the town of Smyrna to borrow 
funds to improve streets, was not 
an amendment to the general charter 
(20 , Del. (La. “ec” 537), and “hence: the 
general charter governs ordinary im- 
provements, Catts v. Smyrna, 10 Del. 
Ch. 263, 91 A 297. 

Amendment of charter by city see 
infra § 2271. 

90. Riggs v. Grants Pass, 66 Or. 
266, 184 P 776. 


91. Roundtree v. Galveston, 42 
Tex. 612. 
92. Cutting v. Vaughn, 182. Calg 
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93. Cutting v. Vaughn, supra. 
94. See supra § 138 in 43 C. J. 
95. Riggs v. Grants Pass, 66 Or 


266, 184 P 776. 
96. Riggs v. Grants Pass, supra. 
97. Stege v. Richmond, 194 Cal. 
305, 228 P 461, : 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


apes 
§ 2272] 


[§ 2272] 3. Particular Officers or Boards.°* The 
power to determine upon or originate improvements 
may be vested by charter or statute in the city 
council,®® in the mayor and council, in a city com- 
mission,” in a board of public works,’ or in a distinet 
quasi corporation such as a board of park commis- 
sioners ;* or the council may provide by by-laws for 
the creation of an officer or board,® to act in its 
behalf, but only with its sanction and approval.é 
Where the authority is vested in the mayor and one 
branch of the council, it has been held that their 
action upon an improvement is not invalidated by 
the superfluous assent of the other branch of the 
council. A charter will be reasonably construed so 
as not to deprive the general municipal government 


98. Improvement district see infra | Works, 144 N. Y. 
§ 2933 et seq. 

99. Ga.—White y. Forsyth, 138 Ga. 
753, 76 SE 58. 

Ida.—McHwen v. Coeur d’Alene, 23 
Ida. 746, 132 P 308. 

Ill.—Chrisman v. Cincinnati, etc., 
R. Co., 290 TH. 348,125 NE 292; Peo. 
v. Omen, 290 Ill. 59, 124 NE 860; 
Oak Park v. Swigart, 262 Ill. 614, 104 
NE 1033. 

Ind.—Martindale y. Rochester, 171 
Ind. 250, 86 NE 321. - 

Me.—Preble v. Portland, 45 Me. 241. 

N. H.—Hall v. Concord, 71 N. H. 
367, 52 A 864, 58 LRA 112. 

N. M.—Ellis v. New Mexico Constr. 
Co.; 27. N.M. 342, 201 P 487. 

N. Y.—Morey v. Buffalo, 59 Misc. 
603, 111 NYS 463; Matter of Ken- 
more, 59 Misc. 388, 110 NYS 1008. 

Oh:—Cinceinnati, -ete., RR. .Co.- v: 
Carthage, 36 Oh. St. 631. 

Or.—Pioneer Real Est. Co. 
land, 119 Or. 1, 247 P 319. 

Pa.—In re Dorranceton, 
Super. 116; In re Wabash 
Pa. Super. 305. 

Wis.—Klinkert v. Racine, 
200, 188 NW 72; Brickwell 
ele, 57 Wis. 490, 15 NW 190. 

Ont.—In re. Brock, “4b4U. ‘C.-Qi-By 
5 


3. 

{a] Portland city council, within 
the discretion conferred on it by 
charter, alone may determine when 
and where a sewer system shall be 
established. Pioneer Real Est. Co. v. 
Portland, 119 Or. 1, 247 P 319. 

[b] Racine common council is the 
judge of public necessity for opening 
up streets and alleys and as’ to 
whether any public convenience or 
use will be subserved thereby. Klink- 
ert v. Racine, 177 Wis. 200, 188 NW 


72. 

[ec] Town meeting.—Under a stat- 
ute providing ‘that no town way 
should be laid out until approved by 
a town meeting, it has been held that 
a, city council having the same power 
that a town meeting possesses may 
uccept a report locating a_ street. 
Preble v. Portland, 45 Me. 241. 

[d]. Constitutional provision that 
municipal officers shall be elected by 
the people does not prevent the leg- 
islature from appointing commission- 
ars to widen a street, by special -pro- 
seeding. In re Woolsey, 95 _N. Y. 
135: Peo. v. McDonald, 69 N. Y. 362. 

1. Wallace v. Atlanta, 140 Ga. 
349, 79 SE 554, : 

2. Barnhart v. Grand Rapids, 237 
Mich. 90, 211 NW 96. 

3. Cal.—Davies v. Los Angeles, 86 

Sal. 37, 24 P 771; Warren Bros. Co. 
7, Boyle, 42 Cal. A. 246, 183 P 706. 
- Conn.—Whitmore v. Hartford, 96 
Yonn, 511, 114°A 686; Hartford v. 
SJartford Electric Light Co., 65 Conn. 
124, 32 A 925. 

Ill.—Decatur_ v. 310 “fll. 
91, 142 NE 252. 

_Ind.—Public Serv. Commn. v. In- 
lianapolis, 193 Ind. 37, 137 NE 705. 

Mass.—Sullivan v. Mandell, 212 
fass. 174, 98 NE 690, 

Mo.—South Highlands Land, 
Yo. v. Kansas City, 100 Mo. A, 
5 SW 383. j 

N. Y.—In re Watertown Public 


Pa. Disti39. 
[a] 


council. 
Cal 3972 24-2, 77h. 
[ce] 


v. Port- 


ii Pa. 
Ave., 26 


177 Wis. 
v. Ham- 


1917, Supersedes 


Of 41917; 
of improvements, 


continuations of 


NE 252 
[a] 


ters of 


improvements, 


374, 157 SW. 502. 


447, 73 A 162. 


Y.—In re 
German, 


N. 
64, 156 NW 552. 


ete., 
518, 
[a] 
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Wheeler v. New York; 122 NYS 627. 
Oh.—Sheer v. Cincinnati, 6 Oh. Dec. 

(Reprint) 1233, 14 CincLBul 111. 
Pa.—Wakelin v. 


See also supra § 1260 in 43 C. J. 
Hartford board of street com- 
missioners has the sole power to 
carry out the public work when the 
council has ordered it. 
Hartford, 96 Conn. 511, 114 A 686. 
[b] «Act relating to street im- 
provements is not unconstitutional 
as delegating municipal functions to 
a Special commission, where the com- 
missioners therein provided for are 
merely the agents of the municipal- 
ity, and their acts in reporting as to 
the necessity of the improvement are 
not binding or effective until they are 
approved and confirmed by the city 
Davies v: Los Angefes, 


Amendatory statute held to 
restore boards of improvements in 
cities having commission form of 
government.—Although 
ment of 1917 to the Commission Form 
of Government Act superseded the 
amendment of 1915 to Local 
provement Act (1897) § 6, and elimi- 
nated local boards of improvements 
in cities having the commission form 
of government, the act of 1923, re- 
enacting the act of 1915. without 
words indicating that it should not 
operate to repeal the amendment of 


and restores such boards 


Smith-Hurd Rev. St. 
2, as to construction of statutes as 
existing 
Decatur v. German, 310 Ill. 591, 142 


Abolition of railroad grade 
crossings by the depression of tracks 
of the railroad companies are mat- 
“public work’ 
improvement,” which are required to 
originate with the board of public 
American 
Co. v. Missouri Pac. R. Co., 247 Mo. 


4. Ga.—McClatchey_ v. 
149 Ga. 648, 101 SH 682. 

Tll.—South Park Comrs, v. Illinois 
Trust, etc., Bank, 245 Ill. 382, 92 NE 
267; Barber Asphalt Pav. Co. v. South 
Park Comrs., 233 Ill. 362, 84 NE 243; 
West Chicago Park Comrs. v. West- 
ern Union Tel. Co., 

Md.—Lauer v. Baltimore, 110 Md. 


Mass.—Boston Police Comr, v. Bos- 
ton, 239 Mass. 401, 132 NE 181; Com. 
v. Crowninshield, 187 Mass. 
NE 9638, 68 LRA 245. 

Mo.—Chaplin v. Kansas City, 
Mo. 479, 163 SW_763. 

N. Deering, «85 N. -Y.1 
{rev 21 Hun 618]; Peo. v. Banks, 67 
N. Y. 568; In re Central Park Comrs., 
51 Barb, 277, 85. HowPr 255. 

D.—Fargo v. Gearey, 33 N. D. 


3 


Pa.—Pennsylvania Mut. L. Ins, Co. 
v. Cuyler, 283 Pa. 422, 129 A 6387. 

See also supra § 1564 in 43°C. J. 
Constitutional provision that 
municipal officers shall be elected by 
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of the power to set on foot public improvements.® 
Where a statute provides that the president of a 
borough shall have cognizance and control of repair- 
ing, ete., the president is the proper local authority 
to determine when and how and under what circum- 
stances repairs, etc., shall be made.® A provision 
that a board of local improvements shall have the 
power to originate a scheme for any local improve- 
ment does not constitute a requirement that it shall 
originate improvements.?° 
Transfer of power. A provision in the charter 
vesting the council with power to make improve- 
ments will be repealed by a subsequently passed 
statute giving this power exclusively to a board of 


commissioners, even though its members are to be 
440, 39 NE 387;;the people does not prevent the leg- 
islature ‘from appointing commis- 
Sioners to make the improvement. 
In re Woolsey, 95 N. Y¥. 135; Peo, v. 
McDonald, 69 N. Y. 362. 

5. Noyes _v. Ward, 19 Conn. 250: 
Kirtland v. McCloud, 80 N. J. L. 337, 
78.A 17 [rev 79 N. J. Ll. 410, 75 A 
156]; Schmitt v. Milwaukee, 185 Wis. 
119, 200 NW 678. See also supra §§ 
1521, 1556 in 43 C. J. : 

6. Chicago v. Fraser, 60 Ill. A. 
404; Dorey v. Boston, 146 Mass. 336, 
15 NE 897; Nashville v. Hagan, 9 
Baxgt. (Tenn.) 495. 

7. Hamlin v. Biddeford, 95 Me. 
308, 49 A 1100; Woodbridge v. Cam- 
bridge, 114 Mass. 483. 

[a] Thus, where a statute con- 
fers the power upon the mayor and 
aldermen of a city, although by the 
city charter such power is given to 
the city council, an order of the 
mayor and aldermen is not invyali- 
dated by the concurrence therein of 
the common council, Woodbridge v. 
Cambridge, 114 Mass, 483. 

Sec P eo: Ve eROcK sland, 271. thle 
412, 111 NE 291; Matter of New York, 
81 Mise. 541, 143 NYS 467. 

[a] Powers and duties of the 
board of local improvement as to an 
improvement originated by a union 
ordinance are confined to investigat- 
ing, recommending, and supervising 
such improvement. Peo. v. Rock 
Island, 271 Ill, 412, 111 NE 291. 

[b] Although Greater New York 
Charter authorizes local boards to 
deal in the first instance with appli- 
cations for-local improvements, the 
board of estimate and apportionment 
of the city of New York may of its 
own. volition and initiative carry 
through public sewer improvements 
for the city at large, irrespective of 
action by the. subordinate board. 
Matter of New York, 81 Misc. 541, 
143 NYS 467. 

9.. New York v. New York City R. 
Co.,-132 App. Div. 156, 116 NYS 939 
{aff 60 Misc. 487, 1183 NYS 869]; 
New York v. Belt Line R. Corp., 110 
Misc. 347, 181 NYS 801 [rev on other 
grounds 193 App. Div. 92, 183 NYS 
880 (rev on other grounds 230 N. Y, 
86, 129 NE 217 [rearg den 230 N. Y. 
590 mem, 130 NE 905 mem))]. 

[a] Paving of Fifty-Ninth Street 
in the city of New York occupied by 
the tracks of the Belt Line Railway 
Corporation with certain slight 
changes in the contour of the sur- 
face of the street, done on order of ~ 
the borough president, is not such a 
change of grade as required action by 
and through the board of estimate 
and apportionment pursuant to 
Greater New York Charter, being es- 
sentially a repaving proposition at an 
existing and established grade, the 
surface at some points being a few 
inches higher than had theretofore 
existed owing merely to the nature 
of the pavement and the shape and 
form which the surface was to take 
for engineering purposes. Peo, v. 
Belt Line R. Corp., 230 N. Y. 86, 129: 
NE 217, 

10.. Lyons v. Reinecke, 10 F, (2d) 
3; New York v. New York City R. 
Co., 182 App. Div, 156, 116 NYS 939. 


Philadelphia, 21 


Whitmore v. 


86 


the amend- 


Im- 


the amendment 


notwithstanding 
(1923) ¢ .1381.8§ 


statutes. 


and ‘public 
Tobacco 


Atlanta, 


103 Ill. 33. 


221, 72 
259 


“ ‘ ES eT Rae gas 
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appointed by the council;'t and in like manner | ceedings are ‘‘special,’’ and the court possesses 


power vested by an early act in a board or commis- 
sion may by subsequent legislation be transferred to 
the council,!? or from one board or commission to 
The extent of such transfer of power, 
whether it is partial or complete, depends of course 
upon the wording and construction of the statute. 

[§ 2273] 4. As between Municipal Authorities and 
The power to make improvements is, in 
its nature, legislative, not judicial;'¢ hence, an 
action to change the location of a street, as fixed 
by the authorities of the city, cannot be sustained,!* 
for the courts do not possess such jurisdiction.1® 
However, powers relative to improvements may be 
conferred upon a court;!® but in such case the pro- 


another.!3 


Courts.1® 


11. Wells v. Atlanta, 43 Ga. 67; 
In re Cedar Rapids, 85 Iowa 39, 51 
NW 1142; Wilson v. Trenton, 55 N. 
Je da-'220, 26-A 83> "Fath 56) Ne J: 716) 
31 A 775]; Grant v. Newark, 28 N. J. 
L. 491; In re Watertown Public 
Works, 144 N. Y. 440, 39 NE 387; In 
re Zborowski, 68 N. Y, 488; Brooklyn 
v. Meserole, 26 Wend. (N. Y.) 132. 
See Sewickley Waterworks v. Sewick- 
ley’ Borough, 159 Pa. 194, 28 A 169 
(holding, however, that the creation 
by statute of a board of commis- 
sioners to superintend the construc- 
tion and operation of waterworks 
will give the commissioners no right 
to control the council in making a 
moderate use of water to carry out 
its charter duty of furnishing a suf- 
ficient water supply for extinguish- 
ing fires, cleansing the streets, and 
for other public purposes). 

[a] Before election of board.—An 
act providing that cities acting under 
special charters may provide for the 
election of park commissioners, who 
shall have exclusive power over pub- 
lic parks, and authorizing the coun- 
ceils of such cities to submit to a vote 
the question whether there shall be 
levied a tax for the purpose of pur- 
chasing real estate for parks and 
their improvement, merely vests in 
such cities discretion to elect such 
commissioners and levy such tax, 
and does not divest their common 
councils of power, when no such 
commissioners have been elected, to 
“purchase or condemn, and pay for 
out of the general fund, lands... 
for the use of public squares, streets, 
parks,” etc. In re Cedar Rapids, 85 
Towa 39, 51 NW 1142. J 

[b] Effect of transfer of power on 
unfinished proceedings. — An act 
which organizes boards of public 
works in certain cities, and transfers 
to such boards all the power which 
before had been in the common coun- 
eil to open and lay out streets, in- 
cludes in the power thus transferred 
the right to continue all unfinished 
proceedings which had been com- 
menced by the common council at 
the date of the approval of the act. 
Wilson v. Trenton, 55 N. J. L. 220, 26 
A 83 


12. In re Roberts, 25 Hun 371 [aff 
89 .N. Y. 618]. 

13. Barney v. New York, 78 Hun 
336, 29 NYS 178 [aff 146 N, Y. 364, 41 
NE 88]; In re Wheelock, 3 NYS 890 
[aff 121 N. Y. 664, 24 NE 380]; Cin- 
cinnati v. Davis, 58 Oh. St. 225, 560 
NE 918. 

[a] Discentinuance of proceed- 
ings.—Where a resolution declaring 
the necessity of the improvement of 
an alley is made by the proper board 
of a city, a subsequent amendment of 
the law, conferring on another board 
the power to make such improve- 
ments to alleys generally, does not 
work a discontinuance of the pend- 
ing proceeding, and the improvement 
should be prosecuted to completion 
by the board that adopted the resolu- 
tion. Cincinnati v. Davis, 58 Oh, St. 
225, 50 NE 918. 

91 


14. Ga.—Brunswick v. King, 


Exercise, 


Ga, 522, 17 SE 940. 

Ill.— Chicago v. Mandell, 239 Ill. 
559, 88 NE 226; Barber Asphalt Pav. 
Co. v. SouthPark Comrs., 233 Ill. 362, 
84 NE 243. 

Mass.—Woodbridge v, Cambridge, 
114 Mass. 483. 

N. Y.—In re Deering, 85 N. Y. 1; 
Locke v. Buffalo, 97 App. Div. 483, 90 
Nae 550; King v. Brooklyn, 42 Barb. 
ee I.—Rounds v. Mumford, 2 R. I. 

[a] ‘All the power and authority 
now by law conferred upon or pos- 
sessed by the common council of the 
city of Chicago in respect to public 
squares and places in said city,’ re- 
fers to the grants contained in vari- 
ous parts of the eity’s charter of 
power to regulate and control the 
public squares and places, preserve 
order and punish disorderly conduct 
or other offenses therein, prevent en- 
croachments, lay out, vacate, keep 
in repair and clean streets and walks, 
construct, improve and light the 
same, and pass ordinances and make 
and enforce rules to carry these 
powers into effect, but it was not in- 
tended to limit the [park] commis- 
Sioners in the exercise of these 
powers to the same manner, the 
same instruments and the same meth- 
ods by which the council was lim- 
ited.” Barber Asphalt Pay. Co. v. 
South Park Comrs., 233 II1l.°362, 367, 
84 NE 243. 
| [b] City not divested of power un- 
less improvement is assumed.—(1) 
The Supplemental South Park Act 
vesting in park commissioners such 
powers over streets which adjoin 
parks as may be necessary to keep 
the same in repair, ete., does not di- 
vest the city of Chicago of the power 
to improve the surface of a street 
adjoining a park, unless the improve- 
ment has been actually assumed by 
the park commissioners. Chicago v. 
Mandel, 239 Ill. 559, 88 NE 226. (2) 
Where improvements of a street ad- 
joining a park were made by mutual 
agreement between the park board 
and board of local improvements, 
and for many years it had been the 
policy of the park board to join in 
improvements of streets adjoining 
parks, and an engineer of the park 
board testified that he had not ex- 
ercised any jurisdiction of the street, 
the commissioners had not assumed 
jurisdiction, and the city was not de- 
prived of its power to improve the 
street. Chicago v. Mandel, supra. 

[c] Mayor and aldermen to whom 
the power of making and maintain- 
ing sewers has been given by stat- 
ute, although theretofore held by the 
council under charter provisions, 
may, without the concurrence of the 
common council, make an assessment 
for the construction of a Sewer laid 
by the city council before the pas- 
sage of the act. Woodbridge v. Cam- 
bridge, 114 Mass, 483. 

15. As between city and: 

County see infra § 2278. 
State see infra § 2277. 


16. De Witt. v. Duncan, 46 Cal. 


Nor need 


342. And see supra § 2268. 
17. DeWitt v. Duncan, supra. 
18. DeWitt v. Duncan, supra. 
19. Pancoast v. Troth, 34.N. J. L. 


377 (under a general power to lay 
out highways a county court had 
jurisdiction over highways within a 
city where no charter authority to 
lay out, alter, or vacate highways 
was vested in the city). 

Power to review preliminary 
ceedings see infra §§ 2464-2471. 
aa De Witt. v. Duncan, 46 Cal. 

[a] Private parties may not bring 
proceedings.—Under the borough act 
of 1851 and its supplement of 1856, 
the Court of Quarter Sessions has no 
jurisdiction to entertain proceedings 
begun by private citizens, in con- 
formity with the general road laws, 
for the opening of streets, etc., in 
boroughs subject to those acts; but 
the exclusive right to originate the 
measures requisite to the opening, 
etc., of streets and alleys is vested in 
the borough council. In re Kutztown, 
2 Woodw. (Pa.) 373. 

21. U. S.—Mead vy. Portland, 200 
U. S. 148, 26 SCt 171, 50 L. ed. 413. 

Cal.—San_ Francisco .Pay. Co. v. 
Egan, 146 Cal. 635, 80 P 1076. 

Ga.—Randall v. Atlanta, 22 Ga. A. 
301, 95 SEH 1016. 


pro- 


Py wae teres 55, v. Chicago, 42H. 

Ind.—Bettenbrock v. Miller, 185 
Ind. 600, 112 NE 771. 

Kan.—Root v. Topeka, 104 Kan. 
668, 180 P 229. 

Mo.—Estes v, Owen, 90 Mo. 113, 2 
SW 133. 

N. C.—Bennett v. Winston-Salem 


Southbound R. Co., 170 N. C, 389, 87 
SE 133, LRA1916D 1074. 
Pa.—Wistar v. Philadelphia, 80 Pa, 
505, 21 AmR 112. . 
Wash.—Knickerbocker Co. v. Seat- 
tle, 69 Wash. 365, 124 P 922, 
22. West Chicago Park Comrs, vy. 
McMullen, 134 Ill. 170, 25 NE 676, 10 
LRA 215 (the power to take a street 
to connect a park with the city was 
not exhausted by one exercise). 
Construction, improvement, or re- 
pair of streets see infra § 2281. 
Discontinuance or abandonment of 
Teneo proceedings see infra § 


23. Foster v. Worcester, 164 Mass. 
419, 41 NE 654; State v, Burnes, 124 
Minn, 471, 145 NW 377; Stevenson v. 
ee eee Artes CINe: 5 Y49s sal, tae 

omps. . 1383; Smedley vy. Erwi 
51 Pa. 445. sf te 

{a] Dlustration.—When an act di- 
rects the street commissioner, within 
thirty days of its passage, to open 
a street, he is not without authority 
to open it because he has neglected 
to do so within the prescribed time, 
especially when the delay works no 
injury to the complainants. Smedley 
v. Erwin, 51 Pa, 445, 

24 %In re Rochester, 10 NYS 436 
(an act providing that, before land 
can be taken by the city of Rochester 
for park purposes, the common coun- 
cil “shall,” at its next regular meet- 
ing after the map of the land to be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


jurisdiction only by virtue of the authority con- 
ferred by the legislature.?° 

[§ 2274] 5. Duration of Power and Extinction by 
The power to make improvements is 
ordinarily a continuing power and is not exhausted 
by being once exercised ;?! and when special power 
is given by the legislature to make improvements of 
a particular character, such power is not necessarily 
exhausted by a single exercise of it.?? 
such power be exercised within a limited time;?? 
but where a statute requiring action to be taken at 
a specified time as a condition precedent to an im- 
provement is mandatory, the power to take such 
action expires at such time.** And the control given 


’ 
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an improvement district for purposes of making im- 
provements ceases upon completion of the improve- 
ment:26 

[§ 2275] 6. Particular Improvements?*—a. Public 
Buildings?7—(1) In General. As in the case of 
other improvements®® a city may, by express or 
implied power to do so, erect and maintain buildings 
for the transaction of city business.22 The right to 
do this is a necessary incident to the administration 
of municipal affairs,?° and although its charter gives 
it no express power to do so, a municipality may 
erect and maintain buildings for such purpose,*# 
such as a city hall,?? or fire-engine house,** or city 
jail,** or a city school building.*® Under a general 
power a municipality may construct a building 
primarily for a municipal purpose, although it may 
incidentally be used for other purposes,?6 but. it 
cannot erect a building primarily for other than 
strictly municipal purposes,*? although under the 
authority of some cases it would seem that the pro- 
viding of a place for the production of musical per- 
formances is within the proper scope of municipal 
activities as now understood ;*8 and it has been held 
that a contribution by a city for the building of a 
stadium to be erected by a development association 
taken has been filed, as required by 
the act, “by resolution declare that 
the city intends to take” the land, is 


mandatory, and the power to pass 
such resolution expires with the next 


(1885) ¢ 139, authorizing the city of 
Worcester to acquire all the title and 
interest of a certain parish in the 
common on which its church stood 


[44 0. J.] 


on land leased to it by the city would be an ex- 
penditure for a publie purpose.*? But it has been 
held that, under a general welfare clause, a city is 
not authorized to expend money for the construction 
of a memorial building in honor of the citizens of 
the city who lost their lives during the World 
War.*° 

[§ 2276] (2) Under Particular Statutes. The au- 
thority given a city to maintain a public library 
includes authority to establish one.*4 And a statute 
requiring a city to erect, a courthouse building does 
not prevent the improvement and reconstruction of 
the existing building.42 Under a statute authorizing 
towns to erect buildings for the use of engine 
houses, police stations, and other specified depart- 
ments of the town, and for ‘‘other’’ municipal pur- 


| poses, the town has no authority to build a town 


hall,*® although the town’ would have authority 
under a statute, the procedure of which was not 
adopted.*4 The legislature may impose upon the 
city the duty of erecting buildings for the accom- 
modation of a city department at the requirement, 
and in the discretion, of the officer in charge there- 
of.45 6 

Whether mandatory. A statute authorizing the 
auditorium, box Office, ticket window, 
stage, balcony, dressing rooms, etc., 


although of the floor space of about 
six thousand square feet, twelve hun- 


regular meeting held after the filing 
of the map). 

25. See infra XVII, F. 

26. Ice plant see supra § 484 in 
431. Cit 

Public utilities generally see supra 
§ 551 et seq in 43 C. J. 

27. Regulation and use of public 
buildings see infra XVIII. 


28. See supra § 2268. 
29. See cases infra this section. 
30. Cal.—Peo. v. Harris, 4 Cal. 9. 


Ga.—Long v. Elberton, 109 Ga. 28, 
1 Pc 333, 77 AmSR 363, 46 LRA 
Iil.—Robbins v. Kadyk, 312 Ill. 290, 
— NE 863; Greeley v. Peo., 60 Ill. 


Mass.—French v. Quincy, 3 Allen 9; 
Spaulding v. Lowell, 23 Pick. 71. 

Mich.—Torrent v. Muskegon, 47 
. Mich. 115, 10 NW 132, 41 AmR 715. 

Minn.—Powers v. Chisholm, 146 
Minn. 308, 178 NW 607. 

Mo.—State v. Haynes, 72 Mo. 377. 

Nebr.—Dunkin vy. Blust, 83 Nebr. 
80, 119 NW 8. 

N. H.—Parker v. Concord, 71 N. H. 
468, 52 A 1095, 

N. Y.—Peterson v. New York, 17 
Neyo pf eo. 

Pa.—Newell v. Bradford City, 18 
Pa. Co. 465. 

Tex.—Wright v. San Antonio, (Civ. 
A.) 50 SW 406. 

Vt.—Bates v. Bassett, 60 Vt. 530, 
15 A 200, 1 LRA 166. 

Wis.—Schmitt v. Milwaukee, 185 
Wis. 119, 200 NW 678; Konrad v. 
Rogers, 70 Wis. 492, 36 NW 261. 

Ont.—Grant v. Puslinch Tp., 27 U. 
CHOY Be 1b4: 

31. See cases passim this section. 
And see supra §§ 299, 2092 in 43 C. J, 

32. Cal.—Harbor Center Land Co. 
“8 Richmond, 38 Cal, A, 315, 176 P 
0.’ 

Mass.—Foster. v. 164 
Mass. 419, 41 NE 654. 

Mich.—Torrent v. Muskegon, 47 
Mich. 115, 10 NW 132, 41 AmR 715. 

Minn.—Powers v. Chisholm, 146 
Minn. 308, 178 NW 607. 

Tex.—Wright v. San Antonio, (Civ. 
A.) 50 SW 406. 

Vt.—Bates v. Bassett, 60 Vt. 530, 
15 A 200, 1 LRA 166.° 

Ont.—Grant v. Puslinch Tp., 27 U. 
C. Q. B. 154; Gibb v. Moore Tp., 27 
U. C. Q. B. 150. 4 

fa] Restriction as to area re- 
moved by special authority.—St. 


Worcester, 


“for the purposes of a public park, or 
for the purposes of a city hall,” 
authorizes the erection on the com- 
mon of a city hall of sufficient size 
for the needs of the city, thereby, by 
necessary implication, giving the 
leave contemplated by Pub. St. c 54 § 
16, providing that no building with 
a ground area of more than six hun- 
dred square feet shall be erected on 
a common without leave of the legis- 
lature. Foster v. Worcester, 164 
Mass. 419, 41 NE 654: 

33. Torrent v. Muskegon, 47 Mich. 
115, 10 NW 132, 41 AmR 715; Clarke 
ag cenece Hel os 81 Mo. 503, 51 AmR 

34 Long v. Elberton, 109 Ga, 28, 
34 SE 333, 77 AmSR 368, 46 LRA 
428; Dunkin v. Blust, 83 Nebr. 80, 119 
NW -8. 

[a] Power of a village to build a 
jail is incident to the power granted 
it to enforce its ordinances by fine 
and imprisonment. Dunkin y.' Blust, 
83 Nebr. 80, 119 NW 8. 

35. Cartersville v. Baker, 73 Ga. 
686. See Schmitt v. Milwaukee, 185 
Wis. 119, 200 NW 678 (public build- 
ings other than school houses), 

36. Wilkerson v. Lexington, 188 
Ky. 381,.222 SW 74; Smith v. Raton, 
18 N. M. 613, 140 P 109; Heald v. 
Cleveland, 19 OhNPNS 305. 

[a] Auditorium.—(1) Wilkerson v. 
Lexington, 188 Ky. 381, 222 SW 74. 
(2) Cleveland has authority to build 
a hall for auditorium purposes and to 
issue bonds therefor, and may use 
such auditorium for any lawful pur- 
pose and derive revenue from such 


use. Heald v. Cleveland, 19 OhNPNS 
305. 
[b] Incidental use for theatrical 


purposes.—Smith v, Raton, 18 N. M. 
613, 140 P 109. 

37. Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425; 
Smith v. Raton, 18 N, M. 613, 140 
Re 109s 5 

[a] Building used primarily for 
exposition purposes, or of which por- 
tions are used for lodge rooms, or 
theaters, aS a purely private enter- 
prise, is not within the legitimate ex- 
ercise of its power. Heald v. Cleve- 
land, 19 OhNPNS 305. 

{[b] Opera house.—A city situated 
in a farming community with a popu- 
lation of twelve hundred has no 
power to erect a city building desig- 
nated for an opera house with an 


dred square feet is to be used by the 
city government for offices, fire de- 
partment, etc. Brooks y. Brooklyn, 
146 Iowa 136, 124 NW 868, 26 LRANS 
425. 


38. Egan v. San Francisco, 165 
Cal. 576, 581, 133 P 294, AnnCas1915A 
754 


“ven without relying upon a spe- 
cific provision of the San Francisco 
charter, to be mentioned hereafter, 
we should hesitate to say that the 
providing of: a place for the produc- 
tion of musical performances was not 
within the proper scope of municipal 
activities, as now understood. The 
trend of authority, in more recent 
years, has been in the direction of 
permitting municipalities a wider 
range in undertaking to promote the 
public welfare or enjoyment.” Egan 
vy. San Francisco, supra. 

. 39. Hgan v. San Francisco, supra. 

“The trend of authority, in more 
recent years, has been in the direc- 
tion of permitting municipalities a 
wider range in undertaking to pro- 
mote the public welfare or enjoy- 
ment. ... Generally speaking, any- 
thing calculated to promote the edu- 
cation, the recreation or the pleasure 
of the public is to be included within 
the legitimate domain of public pur- 
poses,” Egan vy. San _ Francisco, 
supra [quot Los Angeles County v. 

51) Cak. As 492,- 5005) 119M 
. Barrow v. Bradley, 190 Ky. 
480, 227 SW 1016. 


41. Tampa v. Prince, 63 Fla. 887, 
58 S 542. 

42. Klinck vy. Pounds, 163 NYS 
1008. 

43. Syms v. West Hoboken, 90 N. 


Seay, L30,, TOO pAgeko Ty 

[a] Such words under the rule 
ejusdem generis refer to buildings of 
the same class or of the same general 
character as those enumerated. Syms 
v. West Hoboken, 90 N. J. L. 130, 100. 
AT LO. 

44. Syms.v. West Hoboken, supra. 


45. Curtis v. Boston, 239 Mass, 
401, 182 NE 181. 
[a] Police commissioner. — “The 


power and the duty of deciding and 
deciding finally the nature and the 
extent of the land necessary for ac- 
commodations for the police of the 
city of Boston is vested exclusively 
in the police commissioner. That 
subject has been placed by the Gen- 
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city to erect a public building is not mandatory, 
although in a subsequent provision the word ‘‘shall’’ 


may be used.*® 


[§ 2277] b. Streets and Other Ways*’—(1) In 
While, in general, un- 
less restricted by constitutional provisions,** a state 
may exercise absolute and direct, control over the 
streets or public highways within, as well as beyond, 
municipal boundaries, determining when and in what 
manner streets shall be opened, graded, and im- 
proved,*® the legislative policy is to leave local mat- 
ters respecting the opening,®® the construction, im- 
provement, and repair,®! the alteration and widen- 
ing,®? the change of grade,°* the vacation,°** and the 
regulation®® of streets to the municipal authorities.°® 

Cost of improvements.°? Authority to make street 
improvements®® may provide or include the power to 
provide that the cost of such improvements may be 
paid from the general levy of taxes, or by means of 
special assessments made against the property spe- 
cially benefited,®® or that a part of the cost shall be 
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eral Court wholly within the sound 
judgment and ‘wise discretion of the 
police commissioner. His rational de- 
cision in this respect is not subject 
to the review, revision or approval of 
any other officer, board or tribunal. 
The responsibility is his and his alone. 
It is not and cannot be shared with 
anybody else. He gannot select the 
precise lot but he can determine its 
size and the neighborhood or district 
within which it shall.be located. It 
is his duty, having determined the 
extent of the accommodations re- 
quired for the Boston police, to state 
his conclusions concerning those 
needs both as to general location and 
size of lot to the governing officers 
of the city of Boston. When the po- 
lice commissioner has done his duty 
in that particular, it becomes the 
duty of the city government to go 
forward and complete the work of 
furnishing the accommodations! thus 
required by acquiring a suitable lot 
of land and causing to be erected a 
Suitable building, adequate to meet 
those requirements both as to size 
and location.” Boston Police Comr. 
eee Se 239 Mass. 401, 407, 132 NE 

[b] In Wisconsin, under L. (1907) 
ec 459 § 7, the board of school direc- 
tors rather than the common council 
has authority to select sites, adopt 
plans, and make contracts for the 
erection of school houses, notwith- 
standing such contracts must run in 
the name of the city and be counter- 
signed by the city comptroller and 
approved by the city attorney. 
Schmitt v. Milwaukee, 185 Wis. 119, 
200 NW 678. 

46. Staples v. Bridgeport, 75 Conn. 
509, 54 A 194; Klinck v. Pounds, 163 
NYS 1008. 

[a] “Authorized” is distinguished 
from “required,” or “directed,” and 
is not on its\face mandatory, and the 
Subsequent provisions are effective 
only in case the city avails itself of 
the permission granted. Klinck v. 
Pounds, 163 NYS 1008, 

47. Establishment, regulation, and 
use of streets generally see infra 
COVA 

48. Ballentine vy. Columbia, 132 S. 
Cc. 88, 129 SE 82. 

[a] Dlustration.—Civ. Code (1922) 
§§ 4506-4512, requiring election as to 
street improvements, if construed ap- 
plicable to city of Columbia, would 
violate Const. art 10 § 14, adopted 
Febr. 8, 1911, authorizing certain 
cities, including Columbia, to order 
improvements on petition of abutting 
owners. Ballentine v, Columbia, 132 
S. C, 88, 129 SH 82. 

[b] Any statute which requires a 
vote of the entire electorate of the 


— 
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paid by the municipality and the remainder by the 
abutting owners.°° 


A statute providing that the 


cost of constructing state highways is to be borne by ° 


city before the assessment can be 
laid would nullify the provisions of 
the constitutional amendment which 
authorizes the assessment upon peti- 
tion of abutting owners. Ballentine 
v. Columbia, 132 S. GC. 88, 129 SE 
82 


49. 


See supra § 302 in 43 C,.J. 
50. See infra § 2279 et sea. 
51. See infra §§ 2281-2289. 
52. See infra § 2290. 
53. See infra §§ 2291-2295. 
54. See infra XVIII, 
55. See infra VIII. 
56. Ala.—Alabama Tract; Co. v 


Selma Trust, etc., Bank, 213 Ala. 269, 
104 S 517. 

Cal.—Los Angeles vy. Central Trust 
Cos 1738,Cal.{ 3323, 469 Pe 1169) 

Ida.—Byrns v. Moscow, 21 Ida. 398, 
121 P 1034, 

Ill. Glencoe vy, 
203, 148 NE 69. 

Ky.—Maddux v. Newport, 14 SW 
957, 12 KyL 657. 

Mass.—In re Opinion of Justices, 
res Mass, 607, 91 NE 405, 27 LRANS 
483. 


Hurtord:, 31ers: 


N. M.—Albuquerque Water Supply 
Co. v. Albuquerque, 17 N. M. 326, 128 
P 77, 48 LRANS 439. 


N. D.—Ashley v. —— R. Co., 37 
Ni Di 147-268) NW 727: 
Oh.—Perrysburg v. 108 


Ridgway, 
Oh, St. 245, 140 NE 595. 

Pa.—EHElUwood Lumber Co, y. Pitts- 
burgh; 269)Pa., 94; 122 “Arno; 
Washington St., 2 Pa. Dist. 604. 

Tex.—Perry v. Ball, 52 Tex, Civ, A. 
134, 118 SW 588. 

Wis.—Hayes’ Pet., 163, 
120 NW: 834. 

“The opening, laying out, and im- 
provement of streets within a city, 
and the regulation of the manner of 
their use are matters of much greater 
concern to its inhabitants than to the 
people of the state at large, and they 
are clearly municipal affairs, the con- 
trol of which has always been deemed 
within the proper scope of municipal 


139 Wis. 


powers.” Los Angeles v. Central 
Trust. Cos Lis “Cal e23 841s, Looe 
1169. 

[a] For the safety and conven- 


ience of the public the constitution 
and laws impose upon municipalities 
the police power and duty to provide 
and maintain streets, Alabama 
Tract. Co. v. Selma Trust, etc., Bank, 
218 Ala. 269, 104 S 517. 

[b] Boston has power to lay out 
and construct a street in any place 
within the city, and of any width or 
mode of construction required by the 
public convenience, In re Opinion of 
Justices, 204 Mass. 607, 91 NE 405, 
27 LRANS 483. 

[ec] Municipalities can summarily 
open their streets, and clear them of 


In re, 


state and federal governments does not repeal exist- 
ing statutes, authorizing cities and towns to con- 
struct and maintain their streets.°+ : 

[§ 2278] (b) County Roads.*? Both a city®* and 
county®* in’ public and governmental capacities are 
agents of the state, which in its sovereign capacity, 
may supervise them as instrumentalities,*° and 
through the legislature direct which shall have juris- 
diction over and control of the highways located 
within the confines of each in a way not inconsistent 
with the state constitution.** While general statutes 
frequently give to some county board or correspond- 
ing body power to control all highways within its 
jurisdiction, without excepting streets,®’ it is well 
settled that if a city is given power to control 
streets, its exercise of that power is exclusive, and 
a county board acting under a general road law will 
have no jurisdiction within its borders,®* although it 


obstructions. Perry v. Ball, 52 Tex. 
Civ. A. 134, 113 SW 588. 

{d] Surrender of jurisdiction.—By 
passing an ordinance giving consent 
to the commissioners of Lincoln Park 
to take, regulate, and improve Sheri- 
dan Road the village of Glencoe does 
not surrender jurisdiction over the 
road within the corporate limits of 
the village, where consent, in writ- 
ing, of the owners of a majority ‘of 
the frontage of lots and lands along 
the road is not obtained, as required 
by the statute for conferring juris- 
diction on the commissioners. Glen- 
coe “vi JHurtord, i817 LN 20S) aes 
NE 69. 

57. Mode and means of defraying 
expenses see infra § 2382 et seq. 

58. See supra this section. 


59. Byrns v. Moscow, 21 Ida. 398, 
121 P 1034. 
60. Maddux v, Newport, 14 SW 


DO 2) EE bD Te 

61. Shaver v. Rice, 
471, 273 SW 48. 

“If appellants’ contention should 
be upheld a city would be powerless 
to improve any of its streets which 
constitute a portion of the primary 
system of highways, not only at the 
expense of abutting property owners, 
but it would be equally powerless to 
repair, construct or reconstruct those 
streets at its own expense or at the 
joint expense of the city and the 
abutting property owners. ... Those 
two sections of the statute mean, and 
can only mean, that whenever funds 
become available and the road de- 
partment takes over and undertakes 
to construct any of the primary sys- 
tent of highways within the corporate 
limits of cities and towns of the 
Commonwealth, the plan provided for 
in those sections of the statute must 
be followed. Until such time cities 
and towns have authority, under the 
provisions of their respective char- 
ters, to construct, reconstruct and 
keep in repair their streets under any 
of the plans provided for them.” 
Shaver v. Riee, supra. 


209 Ky. 467, 


62. See also infra § 2283. 

63. See supra § 179 in 43 C, J. 
64. See Counties § 61. 

65. See supra § 288 et seq in 43 


C. J.; Counties § 53. 

66. Peo. v. Queens County, 16 NYS 
705; Patterson v. Ashland, 95 Or. 233, 
187 (P 593. 

67. See statutory provisions. 

68. Ala.—Benton v. State, 168 Ala, 
175, 52 S 842, 

Cal.—Law v. San Francisco, 144 
Cal, 384, 77. P 1014. 

Ida.—Geneseée v. Latah County, 4 
Ida. 141, 36 P 701. 

I11.—Shields v. Ross, 158 Ill. 214, 41 
NE 985; Peo. v. Chicago, ete., R. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


nee 


§§ 2278-2279] 


has been held under some statutes that this exclu- 
sive power does not extend to public roads laid out 
through or to a point within the borough limits of 


which only a part is within the 


But in the absence of charter or statutory provision 
which expressly or impliedly gives power over its 
streets to a city, such streets will be subject as other 
highways to the terms of the general law.” 
road law states in terms that its provision shall or 
shall not apply to municipalities, the extent to which 
it is operative within them becomes of course a 
matter of statutory construction.” 

[§ 2279] (2) Opening of Streets—(a) In General. 
As in the case of other improvements” a city may, 


under express or implied power 


118 Til. 520, 8 NE 824; Fox v. Rock- 
ford, 38 Ill. 451. 

Ind.—Anderson v. 101 
Ind. 539. 

Iowa.—Gallaher v. Head, 72 Iowa 
ee 33 NW 620. 

y.—Com. v. Illinois Cent. R. Co., 
138. SS 749, 129 SW 96. 

Miss.—Blocker v. State, 72 Miss. 
720, 18 S 388. 

N. J.—In re Public Road, 54 N. J. 
L. 539, 24 A 759; Cherry v. Keyport, 
52 N. J. L. 544, 20 A 970 Eats ENN Se 
L. 417, 18 A 299]; Cross v. Morris- 
town, 18 N. J. Eq. 305. : 

Or.—East Portland v. Multnomah 
County, 6 Or. 62. 

Pa.—In re Osage St., 90 Pa. 114; 
In re South Chester Road, 80 Pa. 370; 
Matter of Harrisburg, 1 Pearson 87; 
In re Bally Road, 42 Pa.-Co. 241; 
In re Downingtown, 3 Pa. Co. 455. 

Tex.—Norwood v. Gonzales County, 
79 Tex. 218, 14 SW 1057; State v. 
Jones, 18 Tex. 874. 

Que.—Epiphanie v. L’Assumption, 
21 Que. Pr. 112. 

“While we will not undertake to 
say that the Legislature may not, in 
incorporating a city, except certain 
territory within the boundary lines 
of the city, leaving the same under 
the control of the commissioners’ 
court of the county, yet it is familiar 
law that the city government and the 
county authorities have separate and 
distinct functions; also that when a 
eertain territory is incorporated into 
a city the general rule is that it is 
for the city to determine whether the 
public roads in that city shall or 
shall not become thoroughfares in 
the city, and if they so determine, 
said public roads then become streets 
of the city. If a street, it is under 
the dominion and control of the city, 
subject to the rights of, the city to 
assess abutting owners for its im- 
provement, and for building side- 
walks, ete. If itis a public road, it 
is the duty of the commissioners’ 
court to have it worked under the 
county system, without any side- 
walks, and to build and keep in re- 
pair such bridges as are needed.” 
Benton v. State, 168 Ala. 175, 177, 
52 S 842. 

[a] Consent of state highway de- 
partment need not be obtained, In re 
Bally Road, 42 Pa. Co. 241. 

69. Sparling v. Dwenger, 60 Ind. 
72; McCall v. Delaware, etc., R. Co., 
71 Pa. Super. 508; In re Palo Alto 
Road View, 13 Pa. Co. 587. 

[a] Borough authorities have ju- 
risdiction to make slight relocation 
or substitution, wholly within the 
confines of the borough, of a through 
road, which does not destroy or in- 
terrupt continuity of road and travel 
thereon. McCall v. Delaware, etc., 
R. Co., 71 Pa. Super. 508. 

[b] Commissioners of a county 
have no power whatever to open a 
highway within the limits of an in- 
corporated town of such county, 
witnout the consent, express or im- 
plied, of the board of trustees there- 
of. Sparling v. Dwenger, 60 Ind. 72, 
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streets.73 


borough lines.®° 
proper municipal 


right.76 
Liea, 
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The city is usually given power by its 
charter or general statutes to open streets,’* al- 
though this power may be restricted to streets of a 
certain locality.” 


And where so empowered, the 
authorities are the sole judges of 


the necessity or expediency of exercising that 
The scope and applicability of the power 
depends upon the construction of the charter or 
statutory provisions. fe 

Across railroad. The power to establish, lay out, 
and open streets and crossings thereof, and to regu- 


late the construction and operation of railroads 


to do so, open | within the city.78 


Improvements beyond city limits 
See infra §§ 2325-2330. 

70. Norwich v..Story, 25 Conn, 44; 
Washington vy. Fisher, 43 N. J. L: 
377; Pancoast v. Troth, 34 N. J. L. 
377: In re Callowhill St, 82, Pa. 361; 
Bennington v. Smith, 29 Vt. 254. 
gee Ind.—State v. Mainey, 65 Ind. 

Iowa.—Knowles v. Muscatine, 20 
Iowa 248. 

Kan.—Ottawa_ v. 42 
Kani 253,5210P" 1061. 

Me.—In re Hanson, 51 Me. 193. 

Mich.—Paw Paw Highway Comrs. 
v. Willard, 41 Mich. 627, 3 NW 164. 

N. J.—Carroll v. Irvington, 50 N. J. 
L. 361, 12 A 712; Campbell v. Hale, 
25 5Nia de 23824, 

Pa.—In re Greenough St., 169 Pa. 
210, 32 A 427; In re Burnish St., 140 
Pa, 531, 21 A 500; In re Union St., 140 
Pa. 525, 21 A 406; In re Henry St., 
123 Pa. 346, 16 A 785; In re Sterrett 
Tp. Road)123 Par 2315 16 A..777;-In re 
Twenty-Highth St., 102 Pa. 140; In 
re Jackson St., 83 Pa. 328; In re 
Mercer, 14 Serg. & R. 447; Sewickley 
Borough v. Jennings, 12 Pa. Co. 75. 

Wis.—Brandt v. Milwaukee, 69 Wis. 
386, 34 NW 246. 

72. See supra § 2268. 


Rohrbough, 


73. See cases passim this section. 

74. See statutory provisions. — 

75. Bianchi v, Anasco, 6 Porto 
Rico 143. 

76. Canaday v. Cceur’ D’Alene 


Lumber Co., 21 Ida. 77, 120 P. 830; 
Gorman v. Chicago, ete, R. Co., 255 
Mo. 4838, 164 SW 509; Hoke County 
v. Raeford, 178 N. C. 337, 100 SE 513; 
United Brethren Cong. v. Emaus 
Borough, 56 Pa. Super. 136. See also 
infra § 2335. 

[a] Participation of owners.—An 
act which providés that no streets 
laid out by any person by a plan of 
lots, which has not been opened for 
twenty-one years, shall be opened 
without consent of the owner, does 
not apply to a plan of streets made 
by a borotfgh without the owners of 
the land having participated therein 
or dedicated the streets to public use. 
United Brethren Cong. v. Emaus 
Borough, 56 Pa. Super. 136. 

77. U. S.—Hannibal v, Campbell, 
86 Fed. 297, 30 CCA 63. 

Cal.—Los Angeles v. Central Trust 
Gom, Lie. Caliv823), 1599: Planes, 

Fla.—Florida Hast Coast R. Co, v. 
Miami, 76 Fla. 277, 79 S 682. 

Ill.—Culver v. Chicago, 171 Ill. 399, 
49 NE 5738; Peo. v. Kirk, 162 Ill, 188, 
45 NE 850, 538 AmSR 277. 

Me.—Baldwin v. Bangor, 36 Me. 
518. 

_ Minn.—Chicago, etc., R. Co. v. Le 
Roy, 124 Minn. 107, 144 NW 464. 
Mo.—Kirksville v. Hines, 285 Mo. 


233,..225 > SW .950;>Kansas City‘ v. 

Hyde, 196 Mo. 498, 96. SW. 201, 113 

AmSR 766, 7 LRANS 639, 
Mont.—Ford v. Great Falls, 46 


Mont. 292, 127 P 1004. 

N. J.—State v. Wright, 54 N. J. L. 
130, 23 A 116; Murphy v. Long 
Branch, (Sup.) 61 A 593; Matthiessen, 
ete., Sugar Refining Co. v. Jersey 


within the city, includes the power to open a street 
across an existing railroad as well as eke else 


City, 26 Nios. \iq. 247% 

N. Y.—Matter of Curran, 38 App. 
Div. 82, 55 NYS 1018. 

Oh. —McFarlan v. Norwood, 19 Oh 
NPNS 145 [aff 26 Oh. Cir. Ct. N. S. 


33]? 
Or.—Griffa v. 95 Or; 
2 Grant 455; 


433, 188 P 163. 

Pa.—In re Egypt St., 

Miller v. Grandey, 45 Pa. Super. 159. 

Wash.—Seattle, etc., R. Co. v. State, 
7 Wash. 150, 34 P 551, 38 AmSR 866, 
22 LRA 217. 

Wis.—State v. Duluth, etc., Bridge 
Cosy, 171. Wis: 283-177, NW.332- 
fal ‘Word “provided” in a statute 
authorizing the common council to 
lay out, establish, vacate, and open 
streets, “provided that all public 
highways and roads within the cor- 
porate limits of said city become 
streets,’’ should not be construed as a 
condition having reference to some 
future action and a highway become 
a street by force of the _ statute. 
A v. Monmouth, 95 Or, 433, 188 P 

63. 

[b] In Missouri a city of the third 
class acting in good faith may gen- 
erally locate and establish streets 
whenever and wherever it elects, and 
take private property within the city 
boundaries for the use thereof, pro- 
vided such use may be tn fact a pub- 
lic one. Kirksville v, Hines, 285 Mo. 
233, 225 SW 950. 

{c] Village of Le Roy, upon being 
incorporated under a special law, be- 
came subject to the general village 
act, and hence within the scope of 
such law authorizing villages to lay 
out and establish streets. Chicago, 
etc., R. Co. v. Le Roy, 124 Minn. 107, 
144 NW 464. 

[d] Supplemental act not affect- 
ing power.—Act May 24, 1901 (Pub. 
L. p 299), which is supplemental to 
Act April 3, 185% (Pub. L. p 320), re- 
lating to the authority of boroughs 
to lay out footwalks, gutters, cul- 
verts, and drains along public roads, 
did not change the power of boroughs 
to survey, lay out, enact, and ordain 
roads, streets, and alleys. Miller y. 
Grandey, 45 Pa. Super. 159. 

[e] Act providing for the method 
of orecting public buildings and 
“making public improvements” does 
not apply to the establishment of 


Monmouth, 


streets. Baldwin v. Bangor, 36 Me. 
518. 
78. Los Angeles v. Central Trust 


Co., 173 Cal..323, 159 P 1169; Florida 
East Coast R. Co. Vv. Miami, 76 Fla. 
277, 79 S 682. 

[a] hus, where an article of the 
constitution provides that city char- 
ters adopted thereunder shall not be 
subject to control by general laws so 
far as municipal affairs are con- 
cerned, and the charter of a city 
authorizes the city to establish, lay 
out, and open streets and crossings, 
to acquire real property for the ex- 
ercise of its powers, and to regulate 
the operation of railroads and other 
public utilities within the city, except 
as to the fixing of rates, unless the, 
city transfers the control thus given, 

' 
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Along: beach or ocean front. An act authorizing 
the laying out of driveways along the ‘‘beach or 
ocean. front’’ was held to include the beach of an 
inlet.”® And under a power to open a street upon 
the ocean front for the erection of an elevated walk 
more than one street may be opened.®° 

Extension of street. An appropriation of prop- 
erty for extension of a street is a public improve- 
ment.8t An act authorizing cities to. extend their 
streets authorizes merely the extension of existing 
streets in the same direction and with the same 
width;82 but in extending a street a set-off at an 
intersecting avenue may be made without its con- 
stituting the opening of a new street.2? An act 
authorizing the extension of a street under certain 
restrictions, and providing that the city authorities 
at their discretion might extend other streets, was 
held to eonfer power to extend such other streets 
only in thé same way and subject to the same re- 
strictions.§* 

Through cemetery. An act extending the limits 
of a borough and authorizing commissioners to lay 
out within such limits such streets as they shall deem 
proper does not suspend a general law forbidding 
the opening of a street through any burial ground.** 

Mandatory or permissive authority. Where ex- 
tensive and exclusive powers have been conferred by 
the legislature with reference to streets and high- 
ways, a statutory authority to exercise such power 
in accordance with a prepared system previously 
adopted should be construed as permissive, not 
mandatory.*® 

[§ 2280] (b) Purchase and Taking of Land. The 
methods of acquiring land for street purposes are 


to the railroad commission, a _ city 
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coma v. State, 4 Wash. 64, 29 P 847. 
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' condemnation,®" dedication,®* and purchase.2® When 


the charter confers on the city authority for ac- 


quiring land for the purpose of laying out streets, 


the city is confined to the methods provided there- 
in.°° But a city in the exercise of a right to take 
land for street purposes is not limited to the amount 
actually needed for travel.®* 

Land of railroad company. The power to acquire 
land for street purposes applies as well to the land 
of a railroad company as to that of any other per- 


- son;9? and where a city may purchase a right of way 


over lands of a railroad, it may either do so,®* or it 
may, in consideration of benefits which it derives 
from the opening of a street over the railroad’s land, 
take upon itself the expense of protecting persons 
and property using the street.*4 

To protect ocean view. Under a power to acquire 


‘Jand to protect the view oceanward from a walk 


upon the beach, a city may acquire land under 
water.®> 

For private use. For reasons already stated a 
city has no power to condemn land for a street for 
the purpose of giving a railway the sole use of it,%” 
or to give such use to a private individual,®*® nor has 
it power to vacate a street for such purpose.®® 

[§ 2281] (3) Construction, Improvement, or Re- 
pair'—(a) In General. As in the case of other 
improvements? a city may, under express or implied 


‘power to do so, construct, improve, and repair 


streets.2. While it is held in some eases that the 
power to improve streets is among the implied 
powers of a municipal corporation and that no ex- 
press grant is necessary,* such power is usually 
delegated to municipalities,® the rights of abutting 


SW 201, 1183 AmSR 766, 7 LRANS 


which has not elected to make a 
transfer of its control to the railroad 
commission may open a street across 
a railroad without the permission of 
the railroad commission, notwith- 
standing a public utilities act pro- 
vides that no grade crossings of any 
railroad by a street, or of any street 
by a railroad, shall be made without 
the permission of the railroad com- 
mission first obtained. Los Angeles 
v. Central Trust Co., 173 Cal. 323, 159 
P1169: 

79. State v. Wright, 54 N. J. L. 
130, 28 A 116. 

80. Murphy v. Long Branch, (N, J. 
Sup.) 61 A 593. 

81. McFarlan v. Norwood, 19 Oh 
NPNS 145 [aff 26 Oh. Cir. Ct. N. S. 
33]. 

cS Ilwaco v. Ilwaco R., etc., Co., 
17 Wash. 652, 50 P 572; Seattle, etc., 
R. Co. v. State, 7 Wash. 150, 34 P 
551, 88 AmSR 866, 22- LRA 217; Co- 
lumbia, etc., R. Co. v. Seattle, 6 Wash. 
332, 338 P 824, 34. P 725. But see Peo. 
vy. Kirk, 162 Ill. 138, 45 NE 830, 53 
AmSR 277 (holding that an act au- 
thorizing the board of commissioners 
for Lincoln Park to extend its drive- 
way over and upon the bed of Lake 
Michigan did not require the exten- 
sion to be joined to the end of’ the 
original driveway, nor to run in the 
same direction). 

' $3. Culver y. Chicago, 171 Ill. 399, 
49 NE 5738; In re Locust St., 153 Pa. 
276, 25 A 816. 

84. Matthiessen, etc., Sugar Refin- 
ing Co, v. Jersey City, 26 N. J. Hq. 
247. 

85. In re Egypt St., 2 Grant (Pa.) 
455. 

86. Ford v. Great Falls, 46 Mont. 
292, 127 P 1004. 


87. See Hminent Domain 20 C. J. 
p 501. ) 
[a]. Power to open streets stand- 


ing alone does not include power to 
condemn land for this purpose. Ta- 


-— 


See generally Eminent Domain § 23. 


88. See Dedication 18 C. J. p 34. 
89. Conn.—Derby vy. Alling, 40 
Conn. 410. 


Fla.—F lorida East Coast R. Co. v. 
Miami, 76 Fla, 277, 79 S 682. |. 

Ga.—Avery vy. Atlanta, 163 Ga. 591, 
136 SE 789. 

Ky.—Mackin y. Wilson, 45 SW 663, 
20 KyL 218; Kearns vy. Covington, 16 
SW 94, 12 Kyl 981; Cassidy v. Cov- 
ington, 16 SW 93, 12 KyL 980. 

Wis.—Gilman vy. Milwaukee, 31 
Wis. 563. 

See also supra § 2092 in 43 C. J. 

90. State v. Duluth, ete., Bridge 
Co), 17 Wis, 288, 177 NW 332. 

[a] Contract ineffective.—A con- 
tract by which a bridge company 
granted to the city an easement for 
a street over a strip of land leading 
from a public street to its bridge .ap- 
proach was beyond the powers con- 
ferred on the city and void, and gave 
the city no easement where the strip 


| was not dedicated as a street and 


the city did’ not lay out a street over 
the strip as provided in its charter. 
State v. Duluth, etc., Bridge Co., 171 
Wis. '283, 177 NW 3832: 

91. Hannibal v. Campbell, 86 Fed. 


297, 30 CCA 63; Taylor v. Blooming- 


ton, 186 Ill. 497, 58 NE 216; Matter 
ate an 38 App. Div. 82, 55 NYS 

92. Los Angeles y. Central Trust 
Co., 173 Cal. 328, 159 P 1169; Plorida 
East Coast R. Co. vy. Miami, 76 Fla. 
277,..79 (S* 682: 

93. Florida Hast Coast R. Co. vy. 
Miama, supra. 

94 Florida East Coast R. Co. v. 
Miami, supra. 

95. Murphy v. Long Branch, (N. J. 
Sup.) 61 A 593. 

96. See supra § 2267. 

97. Ligare v. Chicago, 139 Tll. 46, 
28 NE 934, 82 AmSR 179; Kansas 
City v. Hyde, 196 Mo. 515, 96 SW 206; 


| Kansas City, v. Hyde, 196 Mo, 498, 96 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


639. 

98. Kansas City v. Hyde, 196 Mo. 
515, 96 SW 206; Kansas City v. Hyde, 
196 Mo. 498, 96 SW 201, 113 AmSR 
766, 7 LRANS 639. 

99. Peo. vy. Atchison, etc., R. Co., 
217 Ill. 594; 75 NE 573; Kansas City 
v. Hyde, 196 Mo. 515, 96 SW 206; 
Kansas City v. Hyde, 196 Mo. 498, 96 
SW 201, 113 AmSR 766, 7 LRANS 639. 

Vacating generally see infra XVIII. 

1. As an “improvement” see Im- 
provements § 3 text and note 56. 

Improvement of street beyond 
boundaries see infra § 2330. 

2. See supra § 2268. 

3. See cases passim this section; 
and §§ 2282~2289. : 

4. Williamsport v. Com., 84 Pa. 
487, 24 AmR 208; Barter v. Com., 3 
Penr. & W. (Pa.) 258, 259. See Jef- 
fers v. Charleston, (W. Va.) 136 SE 
863 (a city has inherent authority to 
exercise reasonable regulation in the 
manner of improving its streets for 
the purpose of protecting life and 
property). 

“That the government of every in- 
corporated town, has a right to im- 
prove the streets for public purposes, 
whether as highways or places for 
eisterns or wells, is a proposition 
about which there can be little dis- 
pute. It is difficult to imagine a sub- 
ject to which the incidental rights of 
a municipal corporation, more ap- 
propriately extend; and these, where 
they exist at all, are necessarily ex- 
clusive.” Barter v. Com., supra, 

5. See statutory provisions, 

[a] City commission. — Barnhart 
v. Grand Rapids, 237 Mich. 90, 211 
NW 96. | 
_ [b] In Tennessee a statute amend. | 
ing a charter was held not impliedly 
to repeal the statute which gave a 
city” the power to make street im- 
provements in addition to its charter 
powers. Rockwood v. Rodgers, 290 
SW 381 (construing Private Acts 


— 


‘ 


§§ 2281-2282] 


owners in streets being then subject to the power 
of the city to put and maintain them in a suitable 
The power to establish, improve, main- 
tain, and repair public streets within a municipality 
is within the term ‘‘powers of local self-govern- 
ment’’ granted by the constitution.’ 
open and extend streets may include the right to 
construct streets,* although it has been ‘held that 
the word ‘‘open’’ in a statutory authority is the 
equivalent of ‘‘lay out’’ and means the adoption 
of outlines or locations, and not the work’ of con- 
Whether a particular 
statute is applicable to a particular municipality is 
a matter of construction of the charter or statutory 


eondition.® 


struction or improvement.°® 


provisions.1° 

Nature of power. 
“‘municipal affair’’ 
to make it.1+ 


{1921] c 480 [Pub. Acts (1st Extr. 


Sess., 1913) ¢ 18]). ; 
[ec] Denton has power, under its 

charter, to construct and improve 

streets, curbs, and gutters. Bush v. 


Denton, (Tex. Civ. A.) 284° SW 251 
(construing Rev. 


St. [1911] arts 
1006-1017). 


[ad] Grand Rapids has power to 
improve its. streets. Barnhart v. 


Grand Rapids, 237 Mich. 90, 211 NW} 


96 (construing Charter tit 10 § 21; 
Comp. L. [1915] §§ 3304, 3308, 3307, 
amended by Pub. Acts [1925] No. 
224: and Const. art 8 §§ 20, 21, 28). 

{e] San Francisco, under its char- 
ter, has authority to improve an ac- 
cepted street under the direction and 
control of its board of public works. 
Warren Bros.’Co. v. Boyle, 42 Cal. A. 
246, 183 P 706. 

6 East End Banking, etc., Co. v. 
Cleveland, 1 OhNPNS 493; Palmerton 
vy. Wolensky, 277 Pa. 162, 120 A 774. 

7. Perrysburg v. Ridgway, 108 Oh. 
St. 245, 140 NE 595. 

8. Matthiessen, etc., 
ing Co. v. Jersey City, 26 N. J. 
247. 

9. Patterson v. Baltimore, 130 Md. 
645, 101 A 589. 

10. Ga. —Waycross v. Tomberlin,. 
146 Ga. 504, 91 SE 560. 

Ind.—-Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. 

Iowa.—-Ellyson v. Des Moines, 179 
Iowa 882, 162 NW 212; Hutchins v. 
Hanna, 159 NW 199. 

N. J.—Gross v. Hague, 99 N. J. L. 
A 123 A 744, 

C.—Bennett v. Winston-Salem 
Southbound R. Cos(L70 N.,.C. 3895; 37 
SE 133, LRA1916D 1074. 

Oh.—Cincinnati v. Shoemaker, 1 
Oh; Cir. .Ct)' N.iS.041. 

Okl.—Haskell v. Edmonds, 90 Ok. 
44, 215 P 629. 

‘Wis.—Asphalt Paving Co. v. Osh- 
kosh, 140 Wis. 58, 121 NW 603. 

[a] Prohibitory statute not ap- 
plicable to towns.—A statute pro- 
hibiting contracts for street improve- 
ments, etc., in cities of the first, sec- 
ond, or third class, the total cost of 
which exceeds fifty per cent of the 
value of the property, applies only to 
improvements in cities of the classes 
named, and not to improvements in 
towns. Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. 

1l. Stege v. Richmond, 194 Cal. 
305, 228 P 461. See also supra § 2267. 

12. See supra § 2268; and cases 
infra note 18. 

13. U. S.—¥Field v. Barber Asphalt 
Pav. Co., 117 Fed. 925 [mod as to 
other matters 194 U. S. 618, 24 SCt 
784, 48 L. ed. 1142]. 

Cal.—Warren Bros. Co. y. Boyle, 42 
Cal. A, 246, 183 P 706. 

Ga.—Odom Realty Co. v. Macon, 
144 Ga. 96, 86 SE 243; Randall v. At- 
Janta, 22 Ga, A. 301, 95 SE 1016. 

Ill. + Chicago Vv. Brown, 205'I1l. 568, 
‘69 NE 65; Peyton v. Morgan Park, 
172 Til. 102, 49 NE 1003. 


Sugar Refin- 
Eq. 


A street improvement is a 
as respects the power of a city 
The exercise of such a power con- 


MUNICI PAL CORPORATIONS. 


The power to 


ested persons.1? 
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‘stitutes a legislative function,'? and, except for 
gross abuse, is not subject to judicial review.1# 
is a continuing power,’* not exhausted by a single 
exercise,'> nor limited as to time,'* the only limita- 
tion being that the discretion involved shall not be 
arbitrarily or unreasonably exercised.17 

Constitutionality of. statutes authorizing or pro- 
viding for street improvements has been upheld.18 
The fact that the charter of a city provides that a 
street improvement shall not be made if two thirds 
of the persons assessed dissent is not open to the 
objection that the power so conferred is judicial, and 
one with which the legislature cannot invest inter- 


It 


[§ 2282] (b) Streets within Power—aa. In Gen- 


ment.?+ 


Ind.—McKee vy. Pendleton, 154 Ind. 
652, 57 NE 582. 

Towa. —Swan y. Indianola, 142 Iowa 
731,...121 NW .547; Kemp .v.. Des 
Moines, 125 Iowa 640, 101 NW 474; 
Dewey v. Des Moines, 101 Iowa 416, 
70 NW 605. 

Ky.—Dumesnil v. Louisville Arti- 
ficial Stone Co., 109 Ky. 1, 58 SW 371, 
22 KyL 503; Slaughter v. Louisville, 
8 Ky. Op. 

La.—Schmitt v. New Orleans, 48 
La. Ann, 1440, 21 S 24 

N. Y¥.—Matter of North Third Ave., 
32 App. Div. 394, 53 NYS 46. 

Oh.—Cormany v. Cincinnati, 30 O. 
C. A, 121; Mitchell v. Cincinnati, 21 
OhNPNS 175: Detmers yv. Columbus, 
2 OhNPNS 657. 

Pa.—Born v. Pittsburgh, 266 Pa. 
128, 109 A 614; In re Wabash Ave., 
26 ‘Pa. Super. 305; Dobson v. Phila- 
delphia, 7 Pa, Dist. 321. 

Tex.—Watland v. Whitham, (Civ. 
A.) 261 SW 387. 

[a] That paving of a street in- 
eluded that part thereof that might 
otherwise have been used as a side- 
walk is immaterial where proceed- 
ings otherwise were regular, al- 
though an abutter, if desiring a side- 
walk, would be forced to build on 
his own land, since the city was not 
bound to maintain sidewalks. Wat- 
land v. Whitham, (Tex. Civ. A.) 261 
SW 387. 

{b]° Such an abuse of discretion 
occurs when a brick sidewalk, which 
is in good repair and corresponds 
with the walks as generally laid in 
other parts of the city, is ordered 
taken up and replaced with a more ex- 
pensive cement walk, the only object 
of the change being the correction 
of the grade and of the slope of the 
walk; and in such a case relief by 
way of injunction will be granted to 
the property owner. Detmers y. Co- 
lumbus, 2 OhNPNS 657. 

{[c] Replacing good pavement.— 
Where a macadam pavement had been 
in place less than four years, was 
in good condition, and no reason for 
removing it appeared, a. city ordi- 
nance requiring it, to.be torn up and 
replaced by an asphalt pavement was 
held void, aS unreasonable and op- 
pressive. Chicago v. Brown, 205 Ill. 
568, 69 NE 65. 


14. Cal.—Flickinger vy, Fay,- 119 
Cal, 590, 51''P! 855. 
ry ange ieee i eo v. Chicago, 42 Ill. 
Ind.—Bettenbrock v. Miller, 185 
Ind. 600, 112 NE 771. 
Kan.—Root. v. Topeka, 104 Kan. 

668, 180 P 229. 

Mo.—Estes v.. Owen, 90 Mo. 113, 


2 SW 133. 
15. U. S.—Mead v. Portland, 200 
U. S. 148, 26 SCt 171, 50 L, ed, 413. 
Cal.—San Francisco Pavan. Cot iay, 
Began, 146 Cal. 635, 80 P 1076; 
Blanchard v. Beideman, 18 Cal. 261. 


Ga.—Randall v. Atlanta, 22 Ga, A.) 


801, 95 SE 1016. 


Ind.—Bettenbrock v. Miller, 185 


eral. A street must have been lawfully established?° 
before it can become subject to municipal improve- 
But no formal delivery is required to 


Ind. 600, 112 NE 7713 
Mahan, 100 Ind. 242, 
Kan.—Root v. Topeka, 104 Kan. 


668 180 P 229, 
Philadelphia, 80 


Pa.— Wistar Vv. 
Pa. 505, 21 AmR 112. 

16. In re Akron St., 5 OhS&CP 697, 
7 OhNP 454; Detmers v. Columbus, 
2 OhNPNS 657. ° 

17. Odom Realty Co. v. Macon, 
144- Ga. 96, 86 SH 2438; Randall v. 
Atlanta,: 22 Ga. A. 301, 95 SE 1016. . 

a] Ordering of repavement is not 
an abuse of discretion if the condi- 


Kokomo v. 


'tion of the existing pavement gave 


ground for the exercise of the power 
to repave to keep the sidewalk in a 
suitable condition for public use. 
Odom Realty Co. vy. Macon, 144 Ga. 
96, 86 SE 243. 

124 


18. Cal.—Cohen v. Alameda, 
Cal. 504, 57 P 3877, 
N. J.—Wilson v. Trenton, 55 N. J. 


Li5220, 26:-A 83 [aff.56, N. J.; La, 716, 
31 A 775]. 
N. M.—Hodges v.. Roswell, 247 P 


210. 

Okl.—Bocox v. Bixby, 114 Okl. 269, 
247 P 20; Edmonds v. Haskell, 121 
Okl, 18, 247 P 15. 

Pa.—Keene v. Bristol, 26 Pa. 46. 

[a] For example (1) a statute au- 
thorizing the laying and construction 
of a street’ is constitutional, although 
it makes no provision’ for land taken 
other than that damages shall be 
paid out of the funds of the munici- 
pality. Keene v. Bristol, 26 Pa. 46, 
(2) A statute authorizing the laying 
out and extension of streets within 
municipalities and the payment of 
the cost thereof by special assess- 
ments on lands benefited thereby is 
constitutional. Cohen v. Alameda, 
124 Cal. 504, 57 P 3877. See also infra 
§ 2806 et seq. 

[b] Limitation of power to incur 
indebtedness was not infringed by a 
statute relating to street improve- 
ments in incorporated towns of @ 
certain population. Bocox v. Bixby, 
114 Okl: 269, 247 P20 (L. :[(1919} 
Cc ids Const, art 10 § 26). 

Wilson v. Trenton, 55 N. J. Lie 
220° ‘26 A 83. 

Remonstrance generally see 

§§ 2416-2420. 


infra 


20. Establishment see infra XVIII. 

21. Ark.—McClendon y. State, 129 
Ark, 286, 195 SW ‘686, LRAI1917F 
535, 

Cal.—Spaulding v: Wesson, 115 
Cal, 441, 47 P 249. 

Mo.—Meyer v. Bobb, 185 Mo, A. 


685, 171 SW 600. 
N. J.—Parker 
82 N. J. L. 548. 
N. Y.—Culver v. Yonkers, 180 N. Y. 
524, 72 NE 1141. 


v. New Brunswick, 


Oh.—Perrysburg v. Ridgway, 108 
Oh, St. 245, 140 NE 595; Wisby v. 
Bonte, 19 Oh. St. 238. 


Effect of subsequent dedica- 
tion.—Where there is no jurisdiction 
to order improvement of a, street, 
because it is for the greater part 
held in private ownership, jurisdic- 
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transfer a street from the commissioners of an 
improvement district to a city so as to give the 
latter authority as to repairs.?? A city charter pro- 
vision forbidding the improvement by the city of 
streets not acquired ‘according to the provisions of 
this charter and law’’ covers not only the streets 


acquired under provision of the charter,’ but also: 


those acquired under statutory and common law.?4 

Street open at only one end is a street neverthe- 
less, and may be improved.”® 

Street already improved. Under a statute au- 
thorizing park commissioners to improve streets 
under their control by special assessment, an im- 
provement is not precluded merely because the street 
has been improved by ‘the city,?° but good pavement, 
sidewalks, curbs, and gutters recently put down at 
the abutters’ expense cannot be replaced at the 
abutters’ expense with substantially similar. im- 
provements, slightly changing the details better to 
adapt the street as a pleasure driveway.?* 

[§ 2283] bb. County, State, and Turnpike Roads.® 
A public road within the corporate limits of a 
municipality occupies the position of a street there- 
of, and the municipality, rather than that of the 
county, has not only the authority, but the duty, to 
maintain and improve it.2? And neither formal 
tion cannot be established by subse-| 337, 255 SW 377. 


quent dedication of the street to pub- 31. 
lic use. Spaulding v. Wesson, 115]P 165 
Cal. 441, 47 P 249. 32. 
22. McClendon v. State, 129 Ark. 33. 
286, 195 SW 686, LRA1917F 535. 316, 129 NE 100; 


23. Meyer vy. Bobb, 185 Mo. A. 685, 


MUNICIPAL CORPORATIONS 


Cole v. Seaside, 93 Or. 65, 182 


“Cole v. Seaside, supra 
Brookfield y. Ricker, 


New Iberia, 157 La. 782, 103 S 152; 


r§§ 2289-0984 


' dedication nor acceptance is necessary,®° although it 


has been held that a municipality has no power to 
make improvements on a county road, contro] of 
which has not been surrendered by the county or 
by the act of the legislature,*! and that a mere con- 
sent of the abutters will not confer jurisdiction in 
such matters upon a council having limited power 
therein.*?* The power to improve roads within the 
corporate limits is not impaired by a statute provid- 
ing for state highways through cities of which sys- 
tem such roads are a part,3* and under authority to 
acquire by contract the portions of a turnpike within 
its borders, it may also construct and improve such 
road in the same manner as its other streets.** 

[§ 2284] (c) Extent of Powers—aa. In General. 
The extent of the power to construct, improve, or 
repair streets depends of course upon the construc- 
tion of charter or statutory provisions.** <A statute 
providing a method for improving streets and col- 
lecting a portion of the cost from a street railroad 
company occupying a portion thereof applies only 
where a city seeks to, improve its streets at the 
expense of abutting property owners, and does not 
limit the general power over streets conferred on 
cities.°° 

Under a general power to improve, a city may 


Iowa.—Altman vy. PES 


Iowa 105, 82 NW 461. 
Kan.—Hogan Milling Co. v. Junc= 
tion City, 98 Kan. 258, 157 P 1174. 
Ky.—Nickels v. Frankfort, 111 SW 
706, 33 KyL 918; Frankfort v. Birs- 
lan, 126 Ky. 477, LOA “SW, «815° St 


Dubuque, 


"295 Ill. 
Delahoussaye_ v. 


171 SW. 600. 

24. Meyer v. Bobb, supra. 

[a] Traveled part may extend 
possession.—Under a statute provid- 
ing that the possession of part un- 
der claim and color of title to the 
whole for the requisite time gives 
title, and possessio pedis of the 
whole tract is not essential, the ac- 
tual possession of only the traveled 
part of a road sought to be improved 
as a street is sufficient to extend 
the possession to the whole width 
of the proposed street, where the 
public had color of title by virtue 
of a plat purporting to be signed 
and filed by all of the abutting own- 
ers showing the full width, and that 
an objecting owner did not, in fact, 
sign the plat, would not destroy its 
effect as color of title. Meyer v. 
Bobb, 185 Mo. A. 685, 171 SW 600. 

25. Melvin v. Central Constr. Co., 
185 Ky. 659, 215 SW 811. 


26. South Park Comrs. v. Pearce, 
aaa 578, 94 NE 38, 32 LRANS 
1 

27. South Park Comrs. vy. Pearce, 
supra. 

28. See also supra § 2278. 

29. I11].—Brookfield v. Ricker, 295 
Ill. 316, 129 NE 100. 

Ky.—Letcher County v. Whites- 


burg, 162 Ky. 604, 172 SW 1041. 
La.—Delahoussaye v. New Iberia, 
157 La’ 782, 103 S 152. 
Miss.—Isola vy. Humphreys Coun- 
ee 99 S 147. 


C.—Gastonia v. Cloninger, 187 
N. % 765, 123 SE 76, 
Or.—White v. Ashland, 95 Or. 241, 


187 P 596; Patterson v. Ashland, 95 
Or. 233, 187 P 593. 


Pa.—Adamstown v. Hartman, 75 


Pa. Super. 588; In re Gay St., 6 Pa. 
Co. 187. 
Tenn.—Jordan v. Cleveland, 148 


Tenn. 337, 255 SW 377. 

[a] Where a bridge across a 
bayou on a street within a city is 
a part of the street, the munici- 
pality’s jurisdiction with respect to 
the construction or repair of the 
street or bridge is superior as 
against the county. Isola v. Hum- 
phreys County, (Miss.) 99 S 147. 

30. Jordan y. Cleveland, 148 Tenn. 


Gastonia v. Cloninger, 187 N. C. 765, 
123 SE 76. 

[a] MIlustration—A statute de- 
claring that a municipal street has 
been selected as part of state high- 
way system, and placed under con- 
trol of highway commission, does 
not divest it of its character as a 
municipal street or deprive the mu- 
nicipality of the right to pave it, 
Delahoussaye v. New Iberia, 157 La. 
782,.103 S 152. 

[b] Municipality by requesting 
state aid in paving a street which 
constituted part of state highway 
system is not thereby estopped from 
denying that the state highway com- 
mission has sole supervision or con- 
trol over the section to be paved, nor 
precluded from proceeding with such 
paving under its authority as a mu- 


nicipality. Delahoussaye v. New 
Iberia, 157 La. 782, 103 S 152. 
[c] Road and Bridge Act, relat- 


ing to third class counties, does not 
take from cities and villages all 
authority under the Local Improve- 
ment Act to pave’a street, selected 
by the state or county as a link ina 
state aid road. Brookfield v. Ricker, 
295 Tll. 316, 129 NE 100. 

34. Mackin v. Wilson, 45 SW 663, 
20 KyL 218; Kearns vy. Covington, 
16 SW 94, 12 KyL 981; Cassidy v. 
Covington, 16 SW_ 938, 12 KyL 980; 
Providence, ete., Turnp., ete., Road 
a Mi Seranton, 175 Pa. 290, 84 A 

35. U. S—Brougham  v. 
City, 263 Fed. 115. 

Ark.—Little Rock v. eye 59 
Ark, 494, 28 SW 32, 28 LRA 496 

Cal. —Stege Vv. Richmond, 194° Cal. 
305, 228 P 461; Oe Vi v. Los An- 
geles, 187 Cal. 245, 201 P 592. 

ee mitinnore v. Hartford, 96 
Conn, 511, 114 A 686. 

Ga.—Wilkins v. Savannah, 152 Ga. 
638, 111 SE 42. 

Ida.—McEwen v. Coeur d’Alene, 23 
Ida. 746, 182 P 308. 

Tll.— Peoria v. Peoria R. Co., 274 
Ill. 48, 113 NE 170; Peo. v. Rock 
Island, 271 Ill. 412, 111 NE 291. 

Ind.—Daly v. Gubbins, 170 Ind. 105, 
82 ae 659; Taylor v. Patton, 160 
Ind. 4, 66 NB 91. 


Kansas 


KyL 867, 104 SW 1199, 32 KyL Wie 
La.—Delahoussaye v. New Iberia, 
157 La. 782, 103 S 152. 
Mass.—Draper v. Fall River, 185 . 
Mass. 142, 69 NE 1068. 
Mich.—Merrill v. Kalamazoo, 35 
Mich. 211. 
Minn.—Borgerding v. Freeport, 166 
Minn. 202, 207 NW 309. 


Mo.—Jones v. Plummer, 137- Mo. 
A. 337, 118 SW 109. 
Nebr.—McCaffrey v. Omaha, 72 


Nebr. 583, 101 NW 251. 
N. J.—Gross v. Hague, 99 N. J. L. 
457, 123 A 744, 


Oh.—Perrysburg v. Ridgway, 108 
Oh. St. 245, 140 NE 5. 

Okl.— Norman Milling, ete., Co. v. 
Bethurem, 41 Okl. 735, 139 P 830, 


51 LRANS 1082. 

Pa.—Wistar _v. Philadelphia, 80 
Pa, 505,' 2% AmR 1712. 

S. C.—Stone v. Greenville, 111 S, C. 
78, 96 SE 520. 

Va.—Home_ Bldg, etce., Co. 
Roanoke, 91 Va. 52, 20 SE 895, 27 
LRA 551. 

Wash.—Knickerbocker Co. y. Sete 
tle, 69 Wash. 336, 124 P 920 
BAAR ers oie he Ve Stratford, | 

386. Jeffersonville v. Louisville, 
etc., “Tract. Cos 59 tind SAS 237) 5107 
NE 748. 

[a] Rule of ejusdem generis can- 
not be invoked in the’ construction 
of a statute as to cities having au- 
thority to lay out, open, and widen 
streets, or otherwise alter those in 
use, the specific words ‘lay out,’’ 
“open,” ‘close,’ and “widen” not all 
being of the same general nature. 
Stone v. Greenville, 111 S. C, 78, 96 
SE 520, 

[b] In view of the annexation of 
a village by the city, a city may 
agree, by ordinance, to pave a cer- 
tain street by special assessment and 
bear a certain portion of the expense, 
even though the power to originate an 
improvement rests with the board of 
local improvements. Peo. v. Rock 
Island, 271 Ill. 412, 111 NE 291. 

[c] General power as to methods 
and materials.—(1) Rev. Codes. § 
2238 subd 5, and subd 6 par 4, as 


14 Ont. 


Lamended by L. (1911) p 266, giving 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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remove trees’? and sidewalks.38 
Power to pave streets and to 


against the abutters necessarily carries with it the 
power to determine whether the contemplated im- 
provement will be beneficial, in a given instance, to 
the abutting property, and imposes the obligation 
not to make the improvement, if it will not be bene- 
But a city is not required to refrain from 
paving its streets in a particular manner because 
at some future uncertain time the destruction of a | 
portion of the improvement may become necessary 
by reason of private rights therein.*® 
to renew pavements includes the power to repave.*! 
Power to repair streets does not include power to 
make original improvements or repairs of a char- 
acter essentially different from the work originally 
done,*? although, where the city has the power 
either to repair or reconstruct, the jurisdiction to 
repair a street improvement, attaching under proper 


ficial.*° 


municipalities power to establish 
and control streets, etc., give the 
city council exclusive control of the 
streets within the city; and the im- 
provement of the same may be di- 
rected by the council, either upon 
petition or by affirmative vote of the 
requisite number of members. Mc- 
Ewen v. Ccur d’Alene, 23 Ida. 746, 
132 P 308. (2) The council can make 
plans for the entire street improve- 
ments intended and invite bids and 
Jet contracts to the lowest bidder 
upon such plans. McEwen v. Cceur 
d’Alene, supra. (3) The council 
power is vested to determine the 
name and character of the material to 
be used and the general character of 
the improvement to be made, such as 
the character of the paving, the di- 
mensions of the gutters, the material 
used for drainage system, and the 
curbing and its dimensions and the 


material used. McEwen v. Cceur 
d’Alene, supra. 
{d] Improve “as a business 


street.”—Kansas City Charter, pro- 
viding a special mode of proceeding 
when it is proposed to improve a 
street ‘as a business street,” author- 
izes the board of public works and 
city council to improve and pave 
certain streets as business streets, 
independently of their strict actual 
present status as such. Brougham 
v. Kansas City, 263 Fed. 115. 

[e] Improvement of intervening 
connecting street between parallel 
improved streets.—The purpose of 
the statute is to permit a city to au- 
thorize the improvement of interven- 
ing connecting streets by resolution 
where the improvement directed will 
connect with other parallel streets 
already improved, although the con- 
necting improvement may begin at 
the end of the improvement on_ one 
of the parallel streets. Hogan Mill- 
ing Co, v. Junction City, 98 Kan. 253, 
157 _ P 1174. 

{f] Power to improve portion not 
less than one block in length.—(1) 
Under a statute authorizing the im- 
provement of streets and alleys by 
grading, etc., any portion thereof, not 
less in length than one block, in the 
absence of a statutory definition of 
what constitutes a block, its length 
is a question of fact to be deter- 
mined from the evidence. Frankfort 
vy. Birslan, 126 Ky. 477, 104 Sw _ 311, 
31 KyL 867, 104 SW 1199, 32 KyL 
377. (2) Where property is so situ- 
ated that it is impracticable to divide 
the territory including it into squares 
or blocks or lay off streets or alleys, 
the council may, nevertheless, order 
the improvement of the sidewalks, 
curbing, etc., provided the improve- 
ments are not less in length than an 
ordinary block. Frankfort v. Birs- 
Jan, supra. (3) The statute does not 
apply to the reconstruction, of im- 
provements, Nickels v. Frankfort, 
1? FSW 7062-33" KyL- 918, (4) 
Weither Burns St. Annot. (1901) 
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proceedings of the council, is not lost because part 


assess the cost 


tion.*3 


The power 


§ 4400, providing that street im- 
provements should not be made for 
a distance less than a block at a 
time, nor § 4288, conferring on town 
boards discretion to authorize such 
improvements for a reasonable dis- 
tance less than a block in length, 
restricted the authority of such 
boards to the improvement of a Ssin- 
gle block at a time, nor prevented 
them from making extended improve- 
ments when desired... Daly v. Gub- 
bins, 170 Ind. 105, 82 NE 659. 

[g] Under Hartford City Charter, 
while the court of common council 
has power to lay out and alter high- 
ways, when the council has deter- 
mined and ordered a public work, the 
board of street commissioners has 
the sole power of carrying out the 
work, including the estimate of its 
cost, the appraisal of damages, the 
assessment of benefits, and the dis- 
bursement of the money _ required. 
Whitmore v. Hartford, 96 Conn. 511, 
114 A 686. 

37. Scott v. Marshall, 110 Mo. A. 
178, 85 SW 98; Norman Milling, etc., 
Co. v. Bethurem, 41 Okl. 735, 139 P 
830, 832, 51 LRANS 1082 [cit Cyc]. 

38. See infra § 2299. 

39. Delahoussaye v. New Iberia, 
157 La..782, 103,S 152. 

40. Gamma Alpha Bldg. Assoc. v. 
Eugene, 94 Or. 80, 184 P 973. 

[a] Retaining wall at end of 
street.—A contract of a city for the 
paving of a street was not invalid 
by reason of the required construc- 
tion of a retaining wall at the end 
of the street abutting upon a mill 
race, although the owner of the mill 
race had an easement on the property 
where the retaining wall was built, 
in that it had a right to widen and 
deepen its mill race. Gamma Alpha 


Bldg. Assoc. v, Hugene, 94 Or. 80, 
184 P9738. 
41. Wilkins vy. Savannah, 152 Ga. 


638, 111 SE 42. 


42. Cal.—Santa Cruz Rock Pave- 
ment Co. v. Broderick, 113 Cal. 628, 
45 P 863. 


Ga.—Burckhardt v. Atlanta, 103 Ga. 
302, 30 SE 32; Regenstein v, Atlanta, 
98 Ga. 167, 25 SH 428, 

Ill.—Seammon v, Chicago, 42 Ill. 
192. 

Mass.—Draper v. Fall River, 185 
Mass. 142, 69 NE 1068. 

Minn.—State v. Ramsey County 
Dist. Ct., 80 Minn. 293, 88 NW 183. 

Mo.—Parker-Washington (Ofoyy Vv. 
Meriwether, 172 ‘Mo. A, 344, 158 SW 
74; Noel v. Lees Summit, 166 Mo. A. 
114, 148 SW 194. : 

Nebr.—McCaffrey _ v. 72 
Nebr, 588, 101 NW 251. 

N. J.—Hurley v. Trenton, 66 N. J. 
L.'538, 49 A 518 [aff 67_N. J. L. 350, 
51 A ‘1109]; Watson v. Passaic, 46 
N. J. L. 124. 

Pa.—Pittsburg, ete., Pass. R. Co. v. 
Pittsburg, 80 Pa. 72. 

{a] “Reconstruction” and “repair’’ 
(1) are not synonymous. To “re- 


Omaha, 


of the work, although of the same general nature as 
the repair work, really constitutes a reconstruc- 


Power to improve and repair includes discretion 
as to the manner of construction, and time when the 
improvement or repair shall be made.*# 

Statute requiring acceptance of dedicated street 
by ordinance does not limit the city’s power to im- 
prove its streets.*° 

Previous condition of street. 
providing that a street may be originally improved 
once at the expense of the abutting property owner, 
improvements may be made without regard to the 

revious condition of the street.*® 

[§ 2285] bb. Bridges. A power to improve streets 
and construct bridges, viaducts, and tunnels, author- 
izes the construction of a bridge in a street,47 and 
under a power to build bridges the municipality may 


Under a statute 


construct” means to construct again, 
to rebuild, to form again or anew; 
while to “repair’’ means to restore 
to a sound state after decay, injury, 
dilapidation, or partial destruction; 
to mend. The only sense in which 
the two terms may be used together 
concerning a work is that, in those 
places where decay or dilapidation is 
so complete as to require a total re- 
construction or forming anew, the 
work may be said to be reconstructed, 
while at other points where the decay 
is only partial, the work is merely 
mended or repaired. In this sense, 
as applied to a street in which there 
are merely places or holes where the 
pavement is entirely decayed and 
others where it is only partially de- 
stroyed and the remaining portion is 
in sound condition, the terms “re- 
construction” and “repair’ may be a 
strictly accurate and definite descrip- 
tion of the work to be done. Parker- 
Washington Co. v. Meriwether, 172 
Mo. A. 344, 158 SW 74: (2) Whether 
work to be done on a city pavement 
is reconstruction, or merely a repair 
thereof, depends on the character and 
extent of the work itself, and not on 
what it is called in the proceedings 
taken therefor. Parker-Washington 
Co. v. Meriwether, supra. 

{b]. “Reconstructing,” in a_ stat- 
ute authorizing the repairing of 
streets or reconstructing the same by 
the proper officer or committee on 
improvements, is used in its re- 
stricted sense, and is somewhat syn- 
onymous with the word “repairing,” 
and is not used in its comprehensive 
sense aS meaning to rebuild or con- 
struct again. Noel v. Lees Summit, 
166 Mo. A. 114, 148 SW 194. 

[ec] Relaying of macadam in the 
center of a macadamized street pre- 
senting, when completed, after work 
continuing for two months and ten 
days, at a cost apportioned to the 
abutting property of four thousand 
twenty-five dollars and ninety cents, 
a uniform and even appearance the 
entire length of the street, as though 
repaved, is not “repairing” a street, 
within a statute, authorizing a town 
of the fourth class to repair streets 
without notice, through its proper 
officer or committee on improvements, 
as the word “repair” is not the sub- 
stitution of a structure in place of a 
similar original structure; but to 
constitute a repair there must be an 
original on which to rest the repair. 


Noel v. Lees Summit, 166 Mo, A, 
114, 148 SW 194. 
43. Ellyson v. Des Moines, 179 


Iowa 882, 162 NW. 212. 


44. Detmers v. Columbus, 2 OhNP 
NS 657. See also infra § 2365. 
45. Bay v. U.S. Fidelity, etc., Co., 


(Oh. A.) 156 NE 227. 


46. Marret v. Jefferson County 
Constr...) Co. ol, Ky? /8455. 1, SW: 
396. 

47. Knickerbocker Co. v., Seattle, 


69 Wash. 336, 124 P 920; 
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construct approaches in the streets to bridges built 
by the city.48 Under a power to establish, open, 
‘alter, widen, and extend them, a city has the power 
to extend the streets of the city and to construct 
subways under, or viaducts over, railroad tracks 
within the city, wherever it is necessary for the 
safety and convenience of the public.*? <A street 
improvement, for the purpose of carrying a street 
‘across a ravine, is authorized not only under the 
term ‘‘bridges in streets,’’ but also under the power 
‘to do any work deemed necessary to improve a street 
or any portion of it.6° But a charter provision 
authorizing the construction of streets and bridges 
does not empower the city to construct a bridge over 
a mill race, which under the general statutes it is 
the duty of the mill owner to maintain.®! Under 
authority to improve streets and to make by-laws 
for the regulation of the city, a municipality is with- 
out power to erect a toll bridge.®? 


[§ 2286] cc. Flagging, Curbs, Gutters, and Trim- | 


mings. Flagging a sidewalk is included in the 
power to pave a street;°* and it has been held that 
the power to pave includes the right to construct 
curbs, gutters, trimmings, and grading.®** And under 
a power to macadamize and to order any other work 
to be done necessary to complete the street, a city 
may lay rock gutter ways.®> But the power to regu- 
late and grade, standing alone, may not authorize 
the setting of eurb and gutter stones, and the 
flagging of sidewalks.°® 

[§ 2287] dd. Streets Occupied by Railway Tracks. 
In the exercise of its discretion, the municipality 
need not improve the portion of the street between 
street railway tracks.°' Where a street railway 
company is obligated by law for the cost of paving 
the part occupied by it, a city may proceed with 
the whole work of paving under a contract with the 
company by which it shall repay its proportionate 
part of the costs;5* but when it has entered into a 
valid and binding contract with the railway com- 
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pany by which it was to do the paving, the city 
thereby exhausts its power as to the particular im- 
provement provided for by the contract.°° 

[§ 2288] (d) Obligation To Improve—aa. In Gen- 
eral, Except where public convenience, safety, and 
welfare make the duty to do so a mandatory one,°° 
under the rule that the making of improvements by 
a municipality is a governmental act resting in the 
discretion of the proper authorities*! the making of 
street improvements rests within the discretion of 
the proper authorities,°? and mandamus will not lie 
to compel the making of them.* 

[§ 2289] bb. For Public Travel, While it may be 
the duty of a municipality to keep its streets in a 
safe condition for public travel,** under its general 
power it is not obliged to improve for public travel 
all of the available space set apart for a street or 
avenue, but may improve such part of it as in its 
judgment will answer the public needs.®> Thus, it 
need not improve a street throughout its entire 
length®® or width.** It may provide for boulevard- 
ing a street that is being paved;®* and it may law- 
fully establish lawn strips between the sidewalk and 
the pavement,®°® or between the sidewalk and the 
property line,’° for grass plots, flower beds, and 
shade trees, and it may plant shade trees thereon, 
and it may establish and maintain a fountain within 
the limits of a street.72 But it has been held that 
the city having determined to pave a certain street 
is obligated to the public to pave it in its entirety,”* 
or all of it that is included within the boundaries 
covered by such determination;’* and that a city, 
without express authority to do so, has no power to 
construct lawns or other decorations in the streets 
and to enforee the cost thereof against abutting 
property owners.”® : 

Street partly occupied by railroad. A city is not 
discharged of its liability to keep its highways safe 
and convenient for the public travel, by reason of 
provisions requiring a street railway company to 


Home Bldg., etce., Co. v. Roan- 


48. 
91 Va. 52, 20 SEH 895, 27 LRA 


oke, 


551: Pratt v. Stratford, 14 Ont. 260., 


49. Wilkerson vy, Lexington, 188 
Ky. 381, 222 SW 74. 

50. Bailey v. Hermosa Beach, 183 
Gal, 757,192 P 712. 


51. Merrill v. Kalamazoo, 35 Mich. 


-, 52. Clark v. Des Moines, 19 Iowa 
199, 87 AmD 428. 
; 53. In re Grube, 20 Hun 303 [rev 
on other grounds 81 N. Y. 139]. 
- 54, Jacquemin v. Finnegan, 39 
Misc. 628, 80 NYS 207; Hoefer v. Mil- 
waukee, 155 Wis, 83, 148 NW 1038. 
55. Burk vy. Altschul, 66 Cal, 533, 
6 P 393. 
56. Brown v. New York, 1 Hun 30, 
3 Thomps. & C. 155 [rev on other 
grounds 63 N. Y. 239]. 
57. Springfield v. Weaver, 137 Mo. 
650, 37 SW 509, 39 SW 276. 
58. Newark v. Fromholtz, 102 Oh. 
St. 81, 130 NE 561. 
. 59. Chicago v. Newberry Library, 
. 3380, 79 NE 666. 
While the contract remained 
in force the city could not provide for 
making the same improvement, al- 
though with different material, at the 
expense of the property owners, and 
the ordinance by which it attempted 
to do so was void. Chicago v. New- 
berry Library, 224 Ill. 330, 79 NE 
666 


60. See supra § 1703 in 43 C. J.; 
and § 2268. 

Foy public travel see supra §§ 1755- 
1885 in 48 C. J.; and infra § 2289. 
: oe of health see supra 

2268. 


61. See supra § 2268. 

62. State v. Jefferson County Bd. 
of Revenue, 201 Ala. 568, 78 S 964; 
Michigan City v. Roberts,. 34 Ind. 
471; Wilson v. New York, 1 Den. 
(N. Y.) 595, 48 AmD 719. See also 
infra § 2289. 

63. See Mandamus § 873. 

64. See supra § 1755 et seq in 43 


Cal.—Alameda Macadamizing 
Williams, 70 Cal. 534, 12 P 


Ill.—Thompson y. Highland Park, 
187 Ill. 265, 58 NE 328. 

Ind.—Indianapolis, ete., R. Co. v. 
Capitol Pav., ete., Co,, 24 Ind. A, 114, 
54 NE 1076. 

Ky.—Neff v. Covington Stone, ete., 
Co., 108 Ky. 457, 55 SW 697, 56 SW 
723, 22 KyL 139. 

N. M.—Albuquerque Water Supply 
Co. v. Albuquerque, 17 N. M. 326, 128 
P 77, 48 LRANS 439. 

Oh.—Newark v. Fromholtz, 102 Oh. 
St. 81, 130 NE 561 (recognizing 
rule). 

W. Va.—Harman vy. Parsons, 81 W. 
Va. 197, 94 SE 135. 

66. Alameda Macadamizing Co, v. 
Williams, 70 Cal. 534, 12 P 530; Neff 
v. Covington Stone, ete., Co., 108 Ky. 
457, 55 SW 697, 56 SW 7238, 22 Kyl 
139; Gray v. Salt Lake City, 44 Utah 
204, 138 P 1177, AnnCas1916D 1135. 

[a] Making improvements  uni- 
form.—Under an act authorizing a 
city council to order the whole or any 
portion of the street macadamized, 
the ordering of the macadamizing 
and improving of specifically -de- 
scribed portions of a single street, 


which portion included the whole of 
the street between certain points, ex- 
cept certain portions which had al- 
ready been improved and macadam- 
ized, so as to make the’ whole im- 
provement uniform, is not in excess 
of the authority of the board. Ala- 
meda Macadamizing Co. v. Williams, 
70 Cal, 534, 12 P5380: 

67. Indianapolis, ete, R: Co. v. 
Capitol Pay., etc., Co., 24 Ind. A. 114, 
54 NE 1076; Coon Valley v. Spellum, 
190 Wis. 140, 208 NW 916. 

68. Thompson vy. Highland Park, 
the, tagteek 58 NE 328. 

i arman vy. Parsons, 81 W. ‘ 
197, 94 SE 135. : i 

70. Harman vy. Parsons, supra. 

71. Albuquerque Water Supply Co. 
v. Albuquerque, 17 N, M. 326, 128 P 
77, 43 LRANS 439. ; : 

72. Albuquerque Water Supply Co. 
v. Albuquerque, supra, 

[a] Convenience to public.—‘The 
erection of a drinking fountain for 
animals, which persons using the 
streets with animals, for the trans- 
action of the traffic of the city, can 
use, for the watering of the ani- 
mals employed, certainly is a great 
convenience and increases the com- 
fort and convenience of the people 
using the __ street.” Albuquerque 
Water Supply Co. v. Albuquerque, 17 
ny ba 326, 331, 128 P 77, 43 LRANS 

73. - Newark v. Fromholtz, 10 
St. 81, 130 NE 561. Rani 

74. Newark v. Fromholtz, supra. 

75. Adams y. Shelbyville, 154 Ind, 
oat 57 NE 114, 77 AmSR 484, 49 LRA’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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repair and to keep and maintain in repair streets or 
portions thereof occupied by the railway company."é 

[§ 2290] (4) Alteration of Course or Width. A 
city may, under express or implied power to do ‘SO, 
alter the course or width of streets.7” A ‘‘loeal im- 
provement’’’® may include the widening or other 
change in the layout of a street.7® 

In the absence of authority express or implied 
a city may not alter the location or width of a 
street.6°- A city cannot widen a street under the 
guise of extending another street.®! 

Under authority express or implied a city may, of 
course, alter or widen a street,®* even, it has been 
held, if such action involves the destruction of side- 
walks,®* although it has been held that, while a city 
council, under its power to regulate and control 
streets, may fix the width of the carriageway or 
the sidewalks within reasonable limits, it cannot 
say that the whole street shall be used as a car- 
riageway, and that no part shall be used for side- 
walks.84 The power’ to vacate streets®*® has been 
held to include power to narrow them,*® although 
there is authority to the contrary;®’ and it has been 
held that, even under a power to straighten or other- 
wise improve streets, a municipality may cause a 
street or avenue to be straightened or narrowed only 
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where no collusion or fraud is present and gitar 
the purpose of straightening or narrowing the street 
is for the benefit of the general public, and not of 
individuals or private property owners.§* Under 
power to alter or vacate streets it has been held that 
a city may change the form and proportions of the 
street and devote it to public travel, in a manner 
different from that in which it had previously been 
used, subject to payment of resulting damages to 
owners of adjoining property ;°° but under a statute 
authorizing a city to vacate, straighten, alter, or 


widen streets already laid out or thereafter to be 


laid out, the side lines of the street cannot be altered 
by an ordinance purporting to vacate a portion of 
a street which has never in fact been laid out, 
although the city has in addition the general power 
to vacate streets. 

In acquiring land®! to widen a street, a’ city is 
limited by the modes prescribed by statute and. its 
charter.°? 

Constitutionality of statutes. An act authorizing 
the municipality to take land for the purpose of 
widening a street and to assess the cost, including 
damages, upon the abutting owners, saving to any 
person aggrieved the right to be heard, is a valid 


Warren Bros. Co. v. Taylor, 29 
96, 69 A 303. 

See cases infra this section. 
See supra § 2267. 

Chicago: -v. Lord; 277 ‘Tl... 397, 
115 NE 543; Todd v. Victoria, (B. C.) 
15 WestLR 502 

[a] Thus the widening of a street 
for a distance of some eight hun- 
dred feet, from thirty-three to sixty- 
six feet, the condemnation of the 
necessary private property, and the 
putting of the surface of the street 
in condition for public travel consti- 
tutes a local improvement, even 
though the assessment is spread over 
a large district and but a small 
amount is assessed against property 
near the improvement. Peoria v. 
Peoria R. Co., 274 Ill. 48, 113 NE 170. 

{b] Plan to widen and improve 
street so narrow as to be inconvenient 
for street uses in connection with 
private property is a local improve- 
ment, although it embraced also pub- 
lic benefit. Chicago v. Lord, 277 Ill. 
897,115, NE. 543. 

80. Ala.—State v. Mobile, 5 Port. 
279, 30 AmD 564. 

Tll.— Chicago v. Lord, av7 Tits £397, 
115 NE 543. 

Ind.—Princeton v. Hanna: 187 Ind. 


582, 113 NE 999, 120 NE 598. 
Mass.—Union St. R. Co. v. New 
weston, 253 Mass. 304, 149 NE 


Mich.—Pratt v. Lewis, 39 Mich. 7. 

N. J.—Erie R. Co. v. Passaic, 79 
Ni. Jy Dos 19,674 ‘A 338. 

N. Y.—St. Vincent Female Orphan 
Asylumyiv..Troy,’ 76° N= Y. 108,32 
AmR 286; Lawrence v. New York, 2 
‘Barb. 577. 

Oh.—Dorsch v. Beaumont Glass 
Co., 74 Oh. St. 208, 78 NE 215. 

Okl.—Stillwater v. Hamilton, 112 
Okl, 10,°239 P 897. 

Pa,—City Impr. Co. v. Pittsburgh, 
234 Pa. 486, 838 A 408; Com. v. Milten- 
berger, 7 Watts 450; Philadelphia 
County v. Spring Garden Comrs., 6 
Serg. & R. 522; Sisters of Third Or- 
der of St. Francis v. Millvale Bor- 
ough, 69 Pa. Super. 302; Ursinus 
College v. Collegeville Borough, 10 
Pa. Dist. 642; In re Thirty- -Fourth 
St., 10 Phila. 197; Paynter v. Young, 
4 Phila. 153. 

Tenn.—State v. Taylor, 107 Tenn. 
455, 64 SW 766. 

Wis.—Bekkedahl v. Westby, 140 
Wis. 230, 122 NW 727. 

Special assessments see infra § 2857. 

31. vin eh v. Pittsburgh, 243 Pa. 


573, 90 A 336; Sisters of Third Order 
of St. Francis v. Millvale Borough, 
69 Pa. Super. 302. : 

[a] Widening a street 
usual and necessary incident in curb- 
ing, grading, and paving where the 
land taken is used for travel. Sisters 
of Third Order of St. Francis v. Mill- 
vale Borough, 69 Pa. Super. 302. 

82. Cal.—Brown v. San Francisco, 
124 Cal. 274,57 P 82. 

Ga.—Avery v. Atlanta, 163 Ga. 591, 
136 SE 789. 

Ill—Mt. Carmel v. Shaw, 155 Il. 
37, 39 NE 584, 46 AmSR 311, 27 LRA 
580 [rev 52 Ill. A. 429]. 

Ky.—Creekmore v. Justice, 152 Ky. 
514, 153- SW 788, 44 LRANS 6552; 
Georgetown v. Hambrick, 127 Ky. 43, 
104 SW 997, 31 KyL 1276, 128 AmSR 
333, 13 LRANS 1113. 

Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass, 304, 149 NE 42; 
Dorgan y. Boston, 12 Allen 223. 

Mo.—St. Louis v, Terminal R, 
Assoc., 211 Mo, 364, 109 SW 641. 

N.S: Erie’ R:- Co: v; Passaic,’ 79 
N. Jo-L. 19, 74 A. 338. 


Okl.—Stillwater v. Hamilton, 112 
OKIE, 1,0) 223:9.. Py 89%, 
Wis.—Bekkedahl v. Westby, 140 


Wis. 230, 122 NW 727. 

B. C.—West Vancouver v. Ramsay, 
53 Can. S. C. 459, 30 DomLR 602, 10 
WestWkly 1184,[dism app 21 B. C. 
401, 22 DomLR 826]; Todd v. Vic- 
toria, 15 WestLR 502. 

[a] General statutory power of a 
village to lay out, widen, or change 
streets authorizes it to determine the 
width of the traveled track in a 
street and extend its width accord- 
ingly. Bekkedahl_ v. Westby, 140 
Wis. 230, 122 NW 727. 

[b] An “altoration”’ of a street 
may include ‘widening.’ Union St. 
R. Co. v. New Bedford, 253 Mass, 304, 


149 NE 42, 

83.) Todd sv... Victoria,’ (B::"C.). 15 
WestLR 502. 

[a] Under a by-law duly passed 


for the widening of a. street as a local 
improvement, the city corporation is 
bound to proceed with the work, not- 
withstanding it involves the destruc- 
tion of sidewalks which the corpora- 
tion is by statute obliged to keep in 


repair. Todd v. Victoria, (B. C.) 15 
WestLR 502. 
84. Georgetown v. Hambrick, 127 


Ky. 43, 104 SW 997, 31 KyL 1276, 128 
AmSR 333, 18 LRANS 1113. 

85. Vacation of street generally 
see infra XVIII. 


is not a. 


exercise of legislative power. 


86. Brown v. San Francisco, 124 
Cal. 274, 57 P 82; Mt. Carmel v. Shaw, 
155 Ill. 37, 39 NE 584, 46 AmSR 311,’ 
27 LRA 580 [rev 52 Ill. A. 429]; West 
Vancouver v. Ramsay, 53 Can. oF 
459, 30 DomLR. 602, 10 West kly 
1184 [dism app 21 B. C. 401, 22 Dom 
LR 826]. 

{a] Illustration. — A municipal 
corporation has power by by-law to 
close up a portion of a highway and 
dispose of the strip so taken from its 
width in exchange for adjacent or 
contiguous lands to be used in lieu 
thereof, although the effect may be 
to cause the narrowing of the high- 
way. West Vancouver v. Ramsay, 53 
Can, S. C. 459,°30, DomLR. 6029710 
WestWkly 1184 [dism app 21 B.C, 
401, 22 DomLR 826]. 

87. Princeton vy. Hanna, 187 Ind. 
582, 113 NE 999, 120 NE 598; Dorsch 


v. Beaumont Glass Co., 74 Oh. St. 
208, 78 NE 215. 

88. Stillwater v. Hamilton, 112 
Ol. 10,,, 289. 897. 


89. St. Louis v. Terminal R. Assoc., 
211 Mo. 364, 109 SW 641. 

[a] Bridge at Union Station.— 
Although a city vacated an avenue 
between designated streets for the 
construction, by a corporation, of a 
union station, under an agreement 
that, should the city provide for the 
building of a ‘bridge’ over the ave- 
nue between the designated streets, 
the corporation would pay into the 
city treasury a Specified sum as part 
payment for the construction of the 
bridge, the city could, in building the 
bridge over the avenue, build the ap- 
proaches, on the designated streets; 
and the ‘approaches need not be on 
the avenue, St. Louis v. Terminal R. 
Assoc., 211 Mo. 364, 109 SW 641. 

90. Erie R. Co. v. Passaic, 79 N. J. 
Lio19; 74° A 338. 

[a] A street delineated on a map 
made pursuant to a charter which 
authorizes the council to prescribe 
and adopt the location of streets and 
sewers is not a street “laid out,” 
within the meaning of the charter, 
Brie’ R,. Covaw...Passaic)., W95N leds bay 
19, 74 A 338. 

91. See supra § 2089 et seq in 43 
Cc. J. See also infra XVIII. 

92. Wheeler v. Sault Ste. Marie, 
164 Mich. 338, 129 NW 685, 35 LRANS 
‘B47, ; 

93. Creekmore v. Justice, 152 Ky. 
514, 1538 SW 738, 44 LRANS 652;) 
Dorgan y. Boston, 12 Allen (Mass.) 
223, 
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[§ 2291] (5) Change of Grade®*—(a) In General. 
A city may, under express or implied power to do so, 
fix or change the grade of streets.°° Since the 
prime purpose of a street is to provide a way for the 
use of the people at large for travel on foot and in 
ordinary vehicles,®* a city has the power to grade 
streets for the safety and convenience of the pub- 
lic.°7 In the absence of express restriction®® it is a 
continuing power®? which may be exercised in the 
legal discretion of the municipality whenever public 
needs require it; and a grade once established may, 
within legislative discretion,? be changed.’ <A city 
cannot be compelled to establish its grades upon all 
the streets,t or upon the whole of any one street,® 
within a particular time. 

Resultant private benefit. If the grade of a street 
is raised for the benefit of the public the action of 
the municipal authorities is not illegal merely be- 
cause railroad companies will also reap as great or 
greater benefit, and for that purpose had set the 
municipal authorities in motion.® 

Abolition of grade crossing. An abutting owner 
is not entitled to enjoin a municipality and a rail- 


94. Condition precedent to exercise 2. 


MUNICIPAL CORPORATIONS 


State v. Bayonne, 
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road company from proceeding under an ordinance 
for the abolition of grade crossings on the ground 
that it authorizes payment of damages by the city 
only on consent of the railroad company.’ 

Determination of advisability; presumption. 
When the determination of a municipal board as to 
the advisability of raising the grade of a street 1s 
reached after due observance of all formalities re- 
quired by the charter, the presumption arises that 
the conclusion was reached in the exercise of a care- 
ful judgment.® ‘ 

[§ 2292] (b) Construction of Powers. While the 
power of municipal corporations in the matter of 
establishing grades has been held to be very broad,?® 
a statute authorizing municipal authority to change 
the grade of a highway on notice to property owners 
affected must be strictly construed.1° The power 
to grade streets, although coupled with power to 1m- 
prove and repair, may be exercised independently.™* 
The power to lay out, open, and grade streets in a 
municipality carries with it, by necessary implica- 
tion, the power to establish the grade of such 
streets,!2 but the power to alter a street does not 


of power see infra § 2338. 
95. See cases infra this section; 
and §§ 2292~-2295. 


96. Moffat v. Denver, 57 Colo. 473, 
tA Se PD: 
97. U. S.—Smith v. Washington 


City, 20 How. 135, 15 L. ed. 858. 

Ala.—Stocks v. Gadsden, 173 Ala. 
321, 56 S 134. 
wea Bue v. San Francisco, 43 Cal. 

Colo.—Moffat v. Denver, 57 Colo. 
473 143 B77. 

Conn.—Rogers v. New London, 89 
Conn. 3438, 94 A 364. 

Ga.—Moore vy. Atlanta, 70 Ga. 611. 

Ill.— Chicago v. Hulbert, 234 MIIl. 
221, 84 NE 922. 

Ind.—Butler v. Kokomo, 62 Ind. A. 
519, 113 NE 391. 

Iowa.—Allen v. Davenport, 107 
Iowa 90, 77 NW 5382. 

Kan.—Barnes vy. Parsons, 77 Kan. 
pill, 94° 151," 

Md.—Kelly v. Baltimore, 65 Md. 
Dias (A 594. 

Minn.—Rakowsky v. Duluth, 44 
Minn. 188, 46 NW 338. 

N. J.—State v. Bayonne, 54 N. J. L. 
293, 28 A 648. 

N.: Y.—McCabe v. New York, 213 
N. Y. 468, 107 NE 1049. Y 

N. C.—Bennett v. Winston-Salem 
Southbound R. Co., 170 N. C. 389, 87 
SE 133, LRA1916D 1074. 

Okl.—Edwards v. Thrash, 26 Okl. 
472, 109 P 882, 138 AmSR 975. 

Pi namical as v. Crafton, 75 Pa. Super. 

Tex.—Denison, etc., Suburban R. 
Co. v. James, 20 Tex. Civ. A. 358, 49 
SW 660. 

Utah.—Gray v. Salt Lake City, 44 
eek 204, 1388 P 1177, AnnCas1916D 

Wis.—Van Hecke v. Stevens Point, 
183 Wis. 654, 198 NW 732. 

[a] Right granted by an abutting 
Owner to a water company to lay 
water pipes in a street is subordinate 
to the right of the public to compel 
the removal of the pipes, when neces- 
sary to enable the city to construct a 
Subway in the street. 
ver, 57 Colo. 473, 143 P 577. 

98. Peo. v. San Francisco, 48 Cal. 
91; Moore v. Atlanta, 70 Ga. 611; 
State v. Bayonne, 54 N. J. L. 293, 28 
A 648; Oakley v. Williamsburg, 6 
Paige (N. Y.) 262. 

99. Barnes v. Parsons, 77 Kan. 311, 
94 P 151; Methodist Episcopal Church 
v. Wyandotte, 31 Kan. 721, 3 P 527. 

1. Bennett v. Winston - Salem 
Southbound R. Co., 170 N. C. 389, 87 
SE 133, LRA1916D 1074. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Moffat v. Den-: 


293, 23 A 648. 
3 U. S.—Smith v. Washington 
City, 20 How. 135, 15 L. ed. 858; Gosz- 
ler v. Georgetown, 6 Wheat. 593, 5 L. 
ed. 339; Smoot v. Washington, 22 F. 
Cas, Now 13,138a,"2. Hayw. 6. 122) 

Ala.—Stocks v. Gadsden, 173 Ala. 
321, 56 S 134. 

Cal.—Shaw v. Crocker, 42 Cal. 435. 

Conn.—Rogers v. New London, 89 
Conn. 343, 94 A 364. 

Ill.—Chicago v. Hulbert, 234 Ill. 
321, 84 NE 922; Bloomington v. Pol- 
lock, 141 Ill. 346, 31 NE 146. 

Ind.—Mattingly v. Plymouth, 100 
Ind. 545; Macy vy. Indianapolis, 17 


Ind. 267. 

Iowa.—In re Audubon S&t., etce., 
Impr., etc., 198 Iowa 1103, 199 NW 
983; Allen v. Davenport, 107 Iowa 90, 
77 NW 532; Creal v. Keokuk, 4 Greene 
47, 

Kan.—Barnes v, Parsons, 77 Kan. 
3811, 94 P 151; Methodist Episcopal 
Church v. Wyandotte, 31 Kan. 721, 3 
P52. 

Md.—Kelly vy. Baltimore, 65 Md. 
171, 3 A 594. 

Minn.—Rakowsky v. Duluth, 44 
Minn, 188, 46 NW 338; Karst v. St. 
Paul, etc., R. Co., 22. Minn. 118. 

N. J.—Trenton v. McQuade, 52 N. 
J. Eq..669, 29 A 354. 

N. Y.—In re Mutual L. Ins. Co., 89 
N. Y. 530 [aff 27 Hun 22]; Archer v. 
Mt. Vernon, 63 App. Div. 286, 71 NYS 
571; Waddell v. New York, 8 Barb. 95. 

N. C.—Dorsey v, Henderson, 148 N. 
C. 4238,°62 SE 547. 

Okl.—Edwards v. Thrash, 26 Okl. 
472, 109 P 832, 188 AmSR 975. ' 

Tex.—Denison, ete., Suburban R. 
Co. v. James, 20 Tex. Civ. A. 358, 49 
SW 660. 

[a] It is the right and the duty of 
a municipal corporation to make its 
streets safe and convenient by estab- 
lishing grades or changing grades 
once established. Stocks v. Gadsden, 
173 Ala, 321, 66 S 134. 

[b] Grades fixed and established 
by law.—A statute authorizing the 
establishment and fixing of the 
grades of certain streets “where the 
Same have not heretofore been fixed 
and established by law” does not re- 
late to streets the grades of which 
had been established by ordinances 
of the common council, passed in pur- 
suance of the general laws relating 
to that subject, but only to those 
streets the grades of which had been 
fixed and established by express leg- 
islative acts. In re Mutual L. Ins. 
Co., 89 N. Y. 530 [aff 27 Hun 22]. 

[c] Power of council to bind suc- 


54 N. J. L. | cessors.— (1) A city council cannot, 


by the exercise of the power con- 
ferred upon it to grade and improve 
streets, abridge the. capacity of its 
successors to perform their duties in 
that regard. Columbus Gaslight, etec., 
Co. v. Columbus, 50 Oh. St. 65, 33 NE 
292, 40 AmSR 648, 19 LRA 510. (2) 
Where a village had been annexed to 
a city, and the annexation agreement 
provided that all grades of streets 
established by the village authorities 
should be respected, but the same 
might be altered with the consent of 
the property holders, or upon pay- 
ment of damages, the city could not 
bind itself by an agreement not to 
change an established grade, and the 
only effect of the agreement was to 
put the grades established by the vil- 
lage authorities on the same basis as 
grades established by the city au- 
thorities, and subject to change in 
like manner. Corroy v. Cincinnati, 
10 Oh. Dee. (Reprint) 601, 22 CincL 
Bul 194. 

4 Gray v. Salt Lake City, 44 Utah 
138 P 1177, AnnCasi916D 1135. 

5. Gray v. Salt Lake City, supra. 

6 McCabe v. New York, 155 App. 
Div. 262, 140 NYS 127 [mod on other 
grounds 213 N. Y. 468, 107 NE 1049]. 
gues Quinby v. Cleveland, 191 Fed. 


8. Butler v. Kokomo, 62 Ind. A. 
519, 113 NE 391; McCabe v.. New 
York,. 213 N. Y. 468, 107 NE 1049. 

9. Van Hecke vy. Stevens Point, 183 
Wis. 654, 198 NW 7382. 

[a] Ordinance establishing a 
street grade cannot be declared void 
merely because it fails to conform to 
best engineering practice, as where 
it provides for a fall of one tenth of 
a foot in approximately two hun- 
dred and eighty-seven feet. Van 
Hecke v. Stevens Point, 183 Wis. 654, 
198 NW 732. 

10. Hyland v. Ossining, 57 Misc. 
212, 107 NYS 225 [aff 127 App. Div. 
291, 111 NYS. 309]. 

11. Cal—Himmelmann ‘y. Hoad- 
ley, 44 Cal. 213. 

Minn.—Karst v. St. Paul, ete. R. 
Co., 22 Minn. 118. 

N. Y.—Peo. v. Asten, 49 HowPr 
405 [aff 62 N. Y. 623]. 

N. C.—Wolfe v. Pearson, 114 N. @. 
621, 19 SE 264. 

Tex.—Denison, ete., Suburban R. 
Co. v. James, 20 Tex. Civ, A. 358, 49 
SW. 660. 

12. Himmelmann vy. Hoadley, 44 
Cal, 213; Nampa vy. Nampa, etc., Irr. 
Dist., 19 Ida. 779, 115 P 979 [writ of 
error dism 238 U. 8S. 643 mem, 35 SCt 
602 mem, 59 L. ed. 1502 mem]; Ha- 


page and note number, 


§§ 2292-9997} 


include a power to change the grade.'S And a stat- | 


ute authorizing streets to be graded and paved does 
not empower municipal authorities to pass and en- 
force an ordinance for the grading of a street with- 
out paving it.14 A charter authority to grade streets 
does not authorize the closing or withdrawal of any 
part of the street from public use.15 

Terraces, steps, and slopes. Under a statute con- 
ferring the authority to regulate streets and foot- 
ways and the heights and grades, widths and slopes 
thereof, the municipality may permit owners to con- 
struct terraces,1® slopes, and steps between the paved 
footway and the property line of the street,17 and to 
construct stone or cement steps between the footway 
and curb.1® 

Tunnels. “A statute relative to the improvement 
of streets providing for the establishment, change, 
or modification of street grades authorizes the estab- 
lishment of a grade for a tunnel as a public thor- 
oughfare;!® and a charter provision for the éon- 
struction of tunnels authorizes the change of the 
grade of a street necessitated by the tunnels.?° 

[§ 2293] (c) How Established. While general 
rules*t govern the exercise of the power to estab- 
lish or change grades of streets, a street grade may 
be established by the city by user as well as by ordi- 
nance;?? but the absence of municipal legislative 
action raises a strong presumption that it was not 
the purpose of the municipality to establish a 
grade,?* although it has been held that the actual 
recognition of such a line and acquiescence therein 
by the borough authorities may be sufficient.24 A 
statute providing that the grade of a street may be 
established by ordinance, and when so established 
shall not be changed, without a three-fourths vote 
of the city council, does not prevent the establish- 
ment of a grade by any other method than the adop- 
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tion of an ordinance. Although the existence of 
an ordinance regularly adopted, providing for a 
change of grade of a street, may not be absolutely 
necessary as a condition precedent to the fixing of 
a particular grade line,” an ordinance establishing 
a grade for the extension of a street provided for by 
an illegal ordinance is void.2” An ordinance adopt- 
ing all grades by the adoption of a grade map must 
be so interpreted with reference to such map as to 
avoid uncertainties in construction.2% 

[§ 2294] (d) What Constitutes. The fixing of a 
definite height of a street at two points does not 
establish the official grade between such points on an 
arbitrary straight line drawn between them.29 A 
mere rough preparation of a road for travel after 
opening does not constitute a grading.2° And a 
repaving proposition at an existing and established 
grade is not a change in grade.*! So, a change in the 
surface contour of a street does not involve a 
‘‘change of grade,’’ within the meaning of a pro- 
vision giving municipal authorities the power to 
change the map and plans of a city, or to change 
grades and to raise grade for drainage.22. Where 
the grade of an alley is not fixed, it cannot be 
deemed a plane between the established grade of - 
streets into which it enters.8 

[§ 2295] (e) Abandonment. A city may either 
expressly or 1mphedly abandon a street grade. al- 
ready established,** and after abandonment the situ- 
ation is as though no grade had been established,?® 
but the act of grading a street may be deferred for 
a long time without abandoning the grade as estab- 
lished.*® 

‘[§ 2296] (6) Vacation. Power to vacate streets 
and other ways is treated elsewhere in this title.?7 

[§ 2297] c. Sidewalks, Footways, or Crosswalks 
—(1) Construction—(a) In General. As in the case 


wards v. Thrash, 26 Okl. 472, 109 P 
832, 138 AmSR 975; Gray v. Salt Lake 
City, 44 Utah 204, 138 P 1177, AnnCas 
1916D 1135. 

13. Manufacturers’ Land, ete:, 
Co. v. Camden, 71 N. J. L. 490, 59 
Al. 

14. Jasper v. Cassidy, 53 Ind. A. 
678, 102 NE 278. A 

15. Hyland v. Ossining, 57 Misc. 
212, 107 NYS 225 [aff 127 App. Div. 
291, 111 NYS 309]. 

[a] Since the ordinary meaning of 
the term “grade” is the amount of 
difference between a grade line and a 
level or horizontal line, and to grade 
a street is to bring the surface to 
the grade line, a village charter au- 
thorizing it to grade its streets did 
not include permission to erect a wall 
in the street to alter its grade, with- 
out ordinance or resolution, nor au- 
thorize the closing or withdrawal of 
any part of the street from _ public 
use. Hyland v. Ossining, 57 Misc. 
212, 107 NYS 225 [aff 127 App. Div. 
291, 111 NYS 309]. 

16. Davis v. Crafton, 75 Pa. Super. 
37 


17. Davis v. Crafton, supra. 
18. Davis v. Crafton, supra. 
19. McNutt arte Angeles, 

al246, 201° P f 
. 20. Mardis v. McCarthy, 162 Cal. 
94,121 P 389. 

21. Exercise of power generally 
see infra 2332 et seq. 

22. tee aca v. Cherry, 208 Ill. A. 
541. Compare Castle v. St. Joseph, 
(Mo.) 219 SW 611 (holding that the 
grade of an alley in a city of the 
first class cannot be established by 
custom or by direction of the city 
engineer or his subordinates, but that 
the establishment of such grade is a 
legislative act and can be done only 
by ordinance). : 

23. In re West Washington St., 41 


187 


Pa. Super. 45; Washington Water 
Power Co. v. Spokane, 89 Wash. 149, 
154 P 329. : 

[a] It does not necessarily follow, 
because the borough cut down some 
of the high points in the road and 
cut them down with reference to a 
general line of the street suggested 
by the engineer, that a grade was 
legally established. In re West 
Washington St., 41 Pa. Super. 45. 


24. In re West Washington St., 
supra. 
25. Smith v. Courtland, 103 Kan, 


142, 1972 P1027: 

26. In re West Washington St., 
41 Pa. Super. 45. 

27. Mead y. Passaic, (N. J. Sup.) 
133 A 518... 

‘28. Shepherd v. Chapin, 45 Cal, A. 
645, 188 P 571. 

29. Dorland v. Bergson, 78 Cal. 
637, 21 P 587. Compare Gafney v. 
San Francisco, 72 Cal. 146, 13 P 467 
(holding that a statute fixing the 
grade of a street at points of inter- 
section with other streets fixes the 
grade of the entire length of the 
streets). 

30. Gas, etc., Securities Co. v. 
Manhattan, etc., Tract. Corp., 266 Fed. 
625; Washington Water Power Co. v. 
Spokane, 89 Wash, 149, 154 P 329. 

{a] “Grade” defined.—To grade a 
street, strictly speaking, is to estab- 
lish a level by mathematical points 
and lines, and then to bring the sur- 
face of the street to the level by the 
elevation or depression of the natural 
surface to the line fixed. Gas, etc., 
Securities Co. v. Manhattan, etce., 
Tract. Corp.,' 266 Fed. 625. See also 
Grade 28 C. J. p 754. 

{b] The terms “grading” and 
“opening” used in conjunction mean 
the establishment of a permanent 
grade by embankments, cuts, fills, 
gutters, and curbs, Washington 


Water Power Co. v-: 
Wash. 149, 154 P 329. 

31. Peo. v. Belt Line R. Corp., 230 
N.Y. 86,129 NE 217. 

fa] Although the surface at some 
points is made a few inches higher 
than had theretofore existed, owing 
to the nature of the pavement and 
the shape and form which the sur- 
face for engineering purposes was to 
take, a new grade is not thereby 
established. Peo..v. Belt Line R. 
Corp., 230 N. Y, 86, 129 NE 217. 

32. New York v. Belt Line R. 
Corp., 110 Misc. 347, 181 NYS 301 
[rev 193 App. Div. 92, 183 NYS 830 
(rev on other grounds 230 N. Y. 86, 
129 NE 217 [rearg den 230 N,. Y. 590 
mem, 130 NE 905 mem])]. 

33. Castle y. St. Joseph, (Mo.) 219 
SW 611. 

34. Gray v. Salt Lake City, 44 
Utah 204, 217,.188 P 1177, AnnCas 
L916ED: 1135. 

35. Gray v. Salt Lake City, supra. 

36. Gray v. Salt Lake City, supra. 

“The cost of making the perma- 
nent improvements in the streets of 
the cities of this state must be 
largely borne by the abutting owners, 
and it is but fair and just that they 
should have a voice in the matter, 
A certain portion of a city, or of a 
street, may therefore develop and im- 
prove more slowly than other por- 
tions, and hence the making of per- 
manent improvements in the streets 
by way of grading or paving them 
may be deferred for a long time, and 
yet the grade as originally estab- 
lished may not be abandoned, but re- 
main in full force and effect, so that 
those who may desire to improve 
their property may safely do so by 
making their improvements conform 
to the established grade.” Gray y, 
Salt Lake City, supra. 

37. See infra XVIHI- 


Spokane, 89 
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‘of other improvements*’ .a city may construct, re- | conform to the paper grade, where the sidewalk if 


-eonstruct, repair, or alter sidewalks under express®? 
or implied*®? authority to do so, or even under its 
general police power.4t The power to improve 
‘streets*? includes the power to lay sidewalks,*? al- 


‘though an alternative procedure may be available.*4 | 


‘Under a general power to grade and pave sidewalks 


the city may alter the width of the space so graded | 


‘and paved.*® The distance of the sidewalk from the 
property line need not be the same for both sides of 


Ja street,*#® nor the same for the entire length of a. 


street.47 
Distinction between construction. and repair. 


Where a statute distinguishes between the repair 


‘of existing sidewalks and the construction of new 
ones,*® the procedure must be adapted to the dis- 
tinetion.*® 

Grading, curbing, and draining. Authority to 
pave a sidewalk includes, as a necessary incident, 
authority to grade, curb, and drain it.5° 

Raising sidewalk. Under charter power to widen 
or narrow, lay out, graduate, curb, and pave, and 
otherwise improve streets and sidewalks, a city may 
raise a sidewalk along its streets, although such 
work may damage the owner of an adjacent lot.5+ 
But the fact that a borough has established a paper 
erade confers no right on an abutting owner to 


elevate his sidewalk above the natural grade to - 


28. See supra § 2268. 
39. See statutory and charter} (2) Gutters. 

provisions. Impr. Dist. No. 11, supra. 
4¢. Cal.—Mardis v. McCarthy, 162] walks. 


the paving and grading of streets). 
Hickhoff vy. Argenta St. 


Boston, etc., R. Co. v. Boston, 


so raised would be a dangerous public nuisance.>? 

Reconstruction of adequate sidewalk.°? The 
power to take up and relay with new material or 
with part new and part old material refers to walks 
out of repair and does not empower the city to 
tear up a sidewalk which is in good repair and 
replace it with a new walk.>4 

Tunnels. The power to order ‘‘the construction’’ 
of any tunnel, in or under a street, includes the 
incidental’ power to lay and pave sidewalks neces- 
sary to make the tunnel available for public use.*> 

Delegation of power. Where a municipality has 
transferred to a park commission the care, cus- 


a! ee 


tody, and control of a street reserving specifically - 


enumerated powers, but not the power to lay, curb, 
and flag sidewalks, it will be deemed to have trans- 
ferred to the park commission the control of the 
sidewalks so far as might be necessary for these 
purposes.°¢ 

[§ 2298] (b) By or at Expense of Abutting Own- 
ers. The power to require abutting owners to con- 
struct, maintain, and keep in repair sidewalks, foot- 
ways, and the like, is treated elsewhere in this 
title.>7 

[§ 2299] (2) Removal. General -power over 
streets and sidewalks®® authorizes the removal of a 
sidewalk when the public good requires it.®® 


which as an entity has been lost or 
destroyed, but the demolition and 
the reconstruction may proceed at 


(3) Cross- 
the same time. Clark’ v. Martin, 


Cal. 94,121 P 389. 

Conn.—Rogers v. New London, 89 
Conn, 343, 94 A 364. 

Ind.—Keith v. Wilson, 145 Ind. 149, 
44 NE 13; Marion v. Skillman, 127 
Ind. 130, 26 NE 676, 11 LRA 55. 

Ky.—Hazelgreen v. McNabb, 64 SW 
431, 23 KyL 811. 

N. J.—Kirtland v. McCloud, 80 N. 
TSB te ee L airevepouN.. Toul 
410, 75: A 156). 

_. N. Y¥.—Cash v. Franklinville, 206 
NYS 875. 

Oh.—Westenhaver v. Hoytsville, 8 
Oh. Cir. Ct. N.S. 284, 28 Oh. Cir. Ct. 
357. 5 
Pa.—Werner v. Pittsburgh, 256 Pa. 
407, 100 A 985; Pittsburg v Daly, 5 
Pa. Super. 528. 

Va.—Harrisonburg v. Roller, 97 Va. 
582, 34 SH 523. 

Wis.—Hoefer v. Milwaukee, 155 
Wis. 83, 143 NW 10388. 

41. See cases infra this note. 

{a] Construction.—Cain v, Tyler, 
(Tex. Commn. A.) 261 SW 1018; Hier- 
mann v. Milwaukee, 142 Wis. 606, 126 
NW 53, 27 LRANS 1085. 

[b] Repair.—Lentz v. Dallas, 96 
Tex, 258, 72'SW 59 [rev (Civ, A.) 69 
Siw L661; , Cain ov. Tyler.” (Bex, 
Commn, A.) 261 SW 1018. 

Police power generally 
§§ 200-211 in 43 C, J. 

42. See supra §§ 2281-2289. 

{a] “Street” is a generic term and 
includes: (1) Sidewalks. WHickhoff v. 
‘Argenta St. Impr. Dist. No. 11, 120 
Ark. 212, 179 SW 367; Boals v, Bach- 
mann, 201 Ill. 340, 66 NE 336; Taber 
v. Grafmiller, 109 Ind. 206, 9 NE 721; 
Draper v. Fall River, 185 Mass. 142, 
69 NE 1068. See Bonnet v. San Fran- 
cisco, 65 Cal. 230, 3 P 815 (holding 
that under a Statute providing that a 
board of supervisors may accept a 
street, but shall not accept any por- 
tion of it less than the entire width 
of the roadway, it may accept a street 
including the sidewalks, thereby 
making the city liable for their re- 
pairs). Compare In re Shady Ave., 
34 Pa. Super. 327 (holding that a 
sidewalk is not included in the term 
“street” within the meaning of the 
statute of Pennsylvania relating to 


see supra 


140 Mass. 87, 2 NE 948. 

{b] Curbing may be 
part of a sidewalk. Draper v. 
River, 185 Mass. 142, 69 NE 1068. 

43. Ind.—Keith v. Wilson, 145 Ind. 
149, 44 NE 13; Wiles v. Hoss, 114 Ind. 
371, 16 NE 800. 

Ky.—Hazelgreen v. McNabb, 64 
SW 431, 28 KyL 811. 

N. Y.—Cash vy. Franklinville, 206 
NYS 875. 

Oh.—Westenhaver v. Hoytsville, 8 
ae Cir: Ct. .N.'S. 284,28 Qh! Cir. Ct. 
57. 

Pa.—Pittsburg v. Daly, 5 Pa. Super. 
528. 

Va.—Harrisonburg v. Roller, 97 Va. 
582, 34 SE 523. 

Wis.—Hoefer v. Milwaukee, 155 
Wis. 83, 143 NW 10388. : 

44. Westenhaver v. Hoytsville, 8 
Oh, Cir; Ct, NWS. 12847 28 Om! CimsCt. 
357 


45. Rogers v. New London, 89 
Conn, 343, 94 A 364; Marion vy. Skill- 
man, 127 Ind. 130, 26 NE 676, 11 LRA 
55; Werner v, Pittsburgh, 256 Pa. 407, 
190 A 985. 

46. Gallup v. Port Alleghany Bor- 
ough, 41 Pa. Co. 541, 

47. Gallup vy. Port Alleghany Bor- 
ough, supra. 

48. See statutory provisions, 

[a] “Repair” and “reconstruction.” 
—(1) When most of the walk in front 
of lots was torn out, and new ma- 
terial was used, and the new parts 
made two inches deeper than the old, 
the walk was not “repaired,” but was 
“reconstructed,” within a provision 
that, where a walk is desired to be 
reconstructed, there must be a three- 
fourths vote of a town council to au- 
thorize the doing of the work. Clark 
v. Martin, 182 Iowa 811, 166 NW 276. 
(2) The word “repair’’ means to re- 
store to a sound condition after in- 
jury or partial decay or to mend any 
structure or thing which requires re- 
storing or mending; while “recon- 
struct” means to rebuild; to con- 
struct again; or to rebuild; and pre- 
supposes the demolition or at least 
the nonexistence of the thing to be 
reconstructed as an entity. And to 
reconstruct is to construct again that 


included as 
Fall 


supra, 

49. Clark v. Martin, supra; Kono- 
walski v. Buffalo, 131 App. Div. 465, 
115 NYS 487. 

50. Lafayette yv. Doucet, 
166, 86 S 724. 

51. Harrisonburg v,. Roller, 97 Va. 
582, 34 SE 523. 

52. Kittanning Borough -v. Thomp- 
son, 211 Pa. 169, 60 A 584, 


148 La. 


53. By abutting owner see infra 
§ 2355%4. 
54 Ricketson vy. Milwaukee, 155 


Wis. 327, 144 NE 1101. 

[a] Action, in ordering the recon- 
struction of a sidewalk which had 
been down for twenty-two years, 
would not be disturbed, although the 
preponderance of the evidence showed 
that the sidewalk was not in a bad 
condition. Dumesnil vy. Louisville 
Artificial Stone Co., 109 Ky. 1, 58 SW 
371,122 Ky 503. 

55. Mardis v. McCarthy, 162 Cal, 
94; 2de IP 389, 

56. Kirtland v. McCloud, 80 N,. J. 
L, 387, 78 A 17 [rev 79 N. J. lL. 410, 
75 A 156). 

Delegations of power generally see 
infra § 2375 et seq. 


57. See infra § 2355. 

58. See supra § 2277 et seq; and 
§ 2297, 

Vacation of streets see infra 
XVIII. ji 

{a] In Missouri the right to order 


old sidewalks removed and to provide 
for the construction of new ones is 
given the city by Rev. St. (1909) 
§ 9413. Mound City y. Melvin, (A.) 
205 SW 254. 

59. Scott v. Marshall, 110 Mo, A, 
178, 85 SW 98; Jones v. Houston, 
(Tex. Civ. A.) 188 SW 688. 

{a] MTlustration.—Undér a charter 
provision empowering the city to lay 
out, establish, open, alter, widen, 
pave, supervise, and maintain streets, 
alleys, sidewalks, and squares, and to 
vacate and close them the city could 
regulate the width of sidewalks, and 
altogether abolish ‘them if traffic 
should warrant, unless some private 
right, protected by constitution, is 
impaired. _Jones v. Houston, (Tex. 
Civ. A.) 188 SW 688. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 2300] d. Sewers, Drains, and Watercourses®°- 
—(1) In General. As in the case of other improve- 
ments*! a city may, under express or implied power 
to do so, build, construct, maintain, improve, and 
repair sewers and drains.®°* While it has been said 
that the right to lay sewers and drains in a street 
is a privilege annexed by usage and custom as an 
incident to the rights of the public in them,** the 
power to construct and maintain drains, sewers, and 
sewerage systems, being a proper municipal fune- 
tion,®* may be conferred on a municipality by 
constitution, statute, or charter,®> expressly* or by 
implication.®* 

Conflict between charter and statutory provisions. 
A statute conferring such a power may supersede 
charter provisions.°® But where a special charter is 
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purposely framed to give a city power in respect 
of sewers, its provisions will not be controlled by 
a general statute applicable to cities organized 
thereunder.®® 

Constitutionality of statutes.7° Statutes author- 
izing the municipality to enforce connections with 
sewers are a valid exercise of the police power,’! 
and are not invalid as compelling the improvement 
of property against the will of the owner.’2. The 
legislature has power to create a drainage or sewer- 
age district that may be essential to the health and 
welfare of the area included.’ 

[§ 2301] (2) Extent and Limit of Power. The 
extent of municipal power as to drains and sewers 
depends upon the construction of charter or statu- 
tory provisions.”* But the rule of strict construc- 


60. Control, regulation, and use of 
sewers, drains, and watercourses See 
infra XVIII. ; 

Extension of sewers beyond bound- 
aries see infra § 2326. 

. 61. See supra § 2268. 

62. See cases infra this section; 
and §§ 2301-2303. 

[a] “Sewers” differ from “drains” 
only in that the former are in cities, 
and generally covered over, while the 
latter are in rural communities, and 
open. Pioneer Real Est. Co. v. Port- 
land, 119 Or. 1, 247 P 319. : 

[b] “Sewage system” is for drain- 
age of foul waters of community, and 
term “sewerage” is often used to in- 
dicate anything pertaining to Sewers. 
Pioneer Real Hst. Co. v. Portland, 119 
Or. 1, 247 P 319. 

63. Public Serv. R. Co. v. Frazer, 
87 N. J. Eq. 679, 102 A 890.: ae 

[a] Zn Indiana the power is in- 
herent in the municipality. Ht. 
Wayne v. Coombs, 107 Ind. 75, 7 NE 
743, 57 AmR 82. . 

64. Anderson y. Lower Merion Tp., 
217 Pa. 369, 66 A 1115. 

[a] “Local improvements,” under 
proper restrictions, may extend to the 
installation of sewers. Walters v. 
Tampa, 88 Fla. 177, 101 S 227. See 
generally supra § 2267. 

65. U. S.—Paulsen v. Portland, 149 
U. S. 30, 18 SCt 750, 37 L. ed. 637. 

Ill.—Lingle v. Chicago, 172 Ill. 170, 
50 NE 192. 

Ind.—Boyce v. Tuhey, 163 Ind. 202, 
70 NE 531; Anderson v. Endicutt, 101 
Ind. 539; Keller Constr. Co. v. Herk- 
less, 59 Ind. A. 472, 109 NE 797. 

Me.—Googin v. Lewiston, 103 Me. 
119, 68 A 694. 

Mass.—Blaisdell hen Stoneham, 229 

. 568, 118 NE fs 
sei Sie eg Cleve v. Passaic Valley 
Sewerage Comrs., 71 N. J. L. 183, 58 
A 5671 [rev on other grounds a ING J. 
L. 574, 60 A 214, 108 AmSR 754]; 
Van Wagoner v. Paterson, 6% Ne da. a 
455, 51 A 922; pernesy vy. Belmar, 61 
. La.,.20, 38 f 
Ni Y.—In re De. Per eth SOaNe TY. 
ff 18 Hun 
PRY LEE Crit ao v. La Moure, 30 N. 
D. 43, 48, 151 NW 988. 

Or.—Pioneer Real Est. Co. v. Port- 
land, 119 Or. 1, 247 P oho. 

Pa.—Anderson v. Lower 
Tp., 217 Pa. 369, 66 A 1115, ; 

Wis.—Sayles v. Hartford, 161 Wis. 

36, 152 NW 853. 
a cetmae et Nissouri v. North Dor- 
chester, 14 Ont. 294. ; 

“A sewer is constructed in the 
exercise of the police power for the 
health and cleanliness of the city, 
and the police power 1S exercised 
solely at the legislative will.” 
sen v. Portland, 149 U. S. 30, 40, 13 
sct 750, 37 L. ed. oe [quot Ellison 

. La. Moure, supra]. 
y [a] Between city and park com- 
nuissioners.—The power to place a 
sewer in a boulevard belongs to the 
city council, and not to the park com- 
-missioners authorized by Act June 
24, 1895, to have control of boule- 
vards for the purpose of improving 


Merion 


Paul-. 


them by adding to their utility as 
driveways or streets. Lingle v. Chi- 
cago, 172 Ill. 170, 50 NE 192. 

[b] Revocation of power.—Where 
the authority of*a municipality to 
empty sewage into a stream amounts 
merely to a legislative license, it may 
be revoked at the will of the legis- 
lature whenever the public health 
and safety require. Van Cleve v. 
Passaic Valley Sewerage Comrs., 71 
Nod, 183; 58) A 5 7 


66. See Gray v. Cicero, 177 Til. 459, | 
53 NE 91; Peck v. Grand Rapids, 125 
Mich. 416, 84 NW 614; Kelsey v. 


King, 32 Barb. (N. Y.) 410, 11 AbbPr | 
180 [aff 1 Transcr, A. 133, 33 HowPr | 
statu- | 


39]. See also constitutional, 
tory, and charter provisions. 

[a] In Maine, under the express 
provisions of Priv. & Sp. L. (1864) 
p 884 c 398, as amended by Priv. & 
Sp. L. (1873) p 373 -c 887, the city 
council of Lewiston may lay out, 
make, maintain, and repair common 
sewers. Googin v. Lewiston, 103 Me. 
119, 68 A 694. See Atwood v. Bidde- 
ford, 99 Me. 78, 58 A 417; Brunswick 
Gas Light Co. v. Brunswick Village 
Corp., 92 Me. 493, 43 A 104. 

[b] Entry on private property.—A 
city cannot enter on or take the land 
of a citizen for the purpose of laying 
or digging a sewer thereon, in the 
absence of any authority in its char- 
ter or other act of the legislature. 
Butler v. Thomasville, 74 Ga, 570. 

67. Cal.—Harter v. Barkley, 158 
Cal. 742, 112 P 556. 

i Conn.—Cone v. Hartford, 28 Conn. 
63. 

Dak.—McGuire v. Rapid City, 6 
Dak. 346, 43 NW 706, 5 LRA 752. 

Ida.—Veatch v. Gibson, 29 Ida. 609, 
GOs evar ae 

I1l.—Chicago v. Sullivan Mach. Co., 
269 Ill. 58, 109 NE 696. 

Ind.—Weis v. Madison, 75 Ind, 241, 
39 AmR 135. 

Ky.—Louisville v. Hess, 99 SW 265, 
30 KyL 562. 

Mass.—Melrose v. Hiland, 163 
Mass. 303, 39 NE 1031. 

Mo.—Heman Constr. Co, vy. Lyon, 
277 Mo. 628, 211 SW 68. 

N. J.—Public Serv. R. Co. v. Frazer, 
87 N. J. Eq. 679, 103 A 890. 

N. Y.—In re Leake, etc., 
Home, 92 N. Y. 116. 

Oh.—Taylor v. Wapakoneta, 26 Oh. 
Cir? Ct. 285. 

Or.—Wilson v. Medford, 107 Or, 
624, 215 P 184, 

Pa.—Kilcullen v. Webster, 260 Pa. 
268, 103 A 592; Fisher v. Harrisburg, 
2 Grant 291; Kilcullen v, Webster, 63 
Pa. Super. 309 [aff 260 Pa. 263, 103 A 
592]. 

Tex.—Texas Bitulithic Co. v. Dallas 
Cons. Electric St. R. Co., (Civ. A.) 
248 SW 746. 

W.. Va.—Stifel _v. Hannan, 95 W. 
Va. 629, 128 SE 428. 

[a] Thus it may be implied from 
the power: (1) To control streets. 
Harter v. Barkley, 158 Cal. 742, 112 P 
556; Cone v. Hartford, 28 Conn, 363; 
Chicago v. Sullivan Mach. Co., 269 Ill. 
58, 109 NE 696; Charleston v. Johns- 


Orphan 


ton, 170 Ill. 336, 48 NE 985; Maywood 
County v. Maywood, 140 Ill. 216, 29 NE 
704; Kirkland y. Indianapolis Pub- 
lic Works, 142 Ind. 123, 41 NE 374; 
Weis v. Madison, 75 Ind. 241, 39 AmR 
135; Louisville v. Hess, 99 SW 265, 
30 KyL 562; In re Leake, etc., Orphan 
Home, 92 N. Y. 116; Kelsey, v. King, 
32 Barb. (N. Y.) 410, 11 AbbPr 180 
[aff 1 Transer. A. 133, 33 HowPr 3915 
Taylor v. Wapakoneta, 26 Oh. Cir. Ct. 
285. (2) To protect the public health. 
Harter v. Barkley, 158 Cal. 742, 112: P 
556; Valparaiso v. Parker, 148 Ind, 
379, 47 NE 330; Princeton v. Pool, 171 
Ky. 688, 188 SW 758; Stifel v. Han- 
nan, 95 W. Va. 629, 128 SE 428, 

[b] _ Storm sewers.—A statute au- 
thorizing street improvements au- 
thorizes the construction of storm 
Sewers and drains. Texas Bitulithic 
Co. v. Dallas Cons. Electric St. R. Co., 
(Tex. Civ. A.) 248 SW 746. 

68. Herbert v. Bayonne, 64 N. J. L. 
548, 46 A 608; Matter of Plattsburgh, 
27 App. Div. 353, 50 NYS 356; Hart- 
well v. Cincinnati, etc., R. Co., 40 Oh. 
St. 155. See also supra § 219 in 43 
CG Sande $2270; 

69. Boise City Nat. Bank v. Boise 
ous ee So merle ey P9335, Bates: vs 

omstoec ealt 0., 8306 Mo. 2. 
SW 641. f penne 


- Allman v. Mobile, 162 Ala. 
50 s 238. el 

Police power generally see supr 

§ zp Geek in 43 C, I ae 
4 man v. Mobile, 162 . 
dgsteto ae 162 Ala, 226, 

73. Dinneen v. Rider, (Md.) 136 A 

gen the ig haere § 802 in 43 C.J. 
. a.—Allman y. Mobi 2 

Ala. 226, 50 § 238, Vet 

nS me ct pS Sumner. 186 Cal. 
: ; Kane v. We 

Cal, A. 516, 202 P 340. aR ates 

Se Sia v. Hartford, 28 Conn. 

Dak.—MeGuire v. Rapid City, 6 
Dak, 346, 43 NW 706, 5 LRA 752. 

Fla.—State v. Tampa Waterworks 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183. See Howe v. C. H. Turner 
Constr, Co.} 66 Fla! 1,068-S,.233, 

Ida.— Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; Boise City Nat. Bank v. 
Boise City, 15 Ida. 792, 100 P 93. 

Ill.—Bradley v. New York Cent. R. 
Co., 277 Ill. 608, 115 NE 640; Chicago 
v. MacChesney, 240 Ill. 174, 88 Nr 
560; Chicago v. Green, 239 Ill. 304, 87 
NE 1021; Judge v. Bergman, 176 Ill, 
A. 42 [aff 258 Ill. 246, 101 NB. 5747. 

Ind.—Weis v. Madison, 75 Ind. 241, 
39 AmMR 135... 

Iowa.—McLain’s App., 189 Iowa 
264, 176 NW 817. 

Kan.—Kaw Valley Drain. Dist, y. 
Kansas City, 119 Kan. 368, 239 P 
760. 


Ky.—Princeton v. Pool, 171 Ky. 638, 
188 SW 758 [reh den 174 Ky. 185, 191 
SW 865]. 

Md.—Lyon v. Hyattsville, 125 Md. 
306, 93 A 919, AnnCasi916E 765. 

Mass.— Melrose v. Hiland, 163 
Mass, 308, 39 NE 1031, 
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tioa’® is relaxed in construing the power of mu- 
nicipalities to construct sewers which are essential 


to their hygiene and sanitation.*® 


may authorize the widening of a drain.’ But it has 
been held that provisions of an act relating to pav- 
ing streets do not apply to the construction of 
And a statute providing for the construc- 
tion of trunk sewers was held not to apply to lateral 
In the absence of statutory au- 
thority a city cannot contract-for the erection and 
maintenance of a sewerage system in the manner of 


sewers.’ 


or branch sewers.*® 


waterworks.®° 


Mich.—Kuick v. Grand Rapids, 200 
Mich, 582, 166 NW 979. 

Mo.—Harris v. Cameron, 218 Mo, A. 
605, 265 SW 862; Schueler v. Kirk- 
wood, 191 Mo. A. 575, 177 SW 760; 
Newcombe v. Kramer, 189 Mo. A. 
538, 176 SW 1072. 

Nebr.—Chicago Bridge, etc., Works 
v. South Sioux City, 108 Nebr. 827, 
189 NW 367. 

N. J.—Herbert v. Bayonne, 64 N. J. 

. 548, 46 A 608. d 
aad Y.—Mead v. Turner, 60 Misc. 
145, 112 NYS 127 [aff 134. App. Div. 
691, 119 NYS 526]. in: . 

Oh.—Hartwell v. Cincinnati, etc., 
R. Co., 40 Oh. sir era ewe ae 
Wapakoneta, 26 Oh. Cir. r ; Cin- 
eienatt v. McDuffie, 1 OhS&CP 88, 1 

hNP 53. 

Tre ae ron ens vy. Salem, 61 Or. 321, 


122 P 308. 
S. D.—Horstad v. Bryant, 208 NW 


pa rand Bitulithic Co. v. Dallas 
Cons. Electric St. R. Co., (Civ. A.) 248 
46. 
aw ass eet Hannan, 95 Ww. 
123 SH ; 
A ee ean vy. La Ville de Levis, 
ue. Q. B. 104. 
mates cecaneed by. statute. — The 
authority of a municipal corporation, 
created under the statute governing 
cities of the second class and vil- 
lages, to contract for the construc- 
tion of waterworks, is measured by 
statute, and not by the value of the 
bond voted for that purpose. Chicago 
Bridge, ete., Works v. South Sioux 
City, 108 Nebr. 827, 189 NW 367. 

{b] City empowered by charter to 
make ali regulations necessary to se- 
cure the general health of its inhab- 
itants and construct sewers had 
power to construct and maintain a 
sewerage system aS a public BSE OFS 
sity, if such duty_was not impose 
by the statute. Princeton v. Pool, 
171 Ky. 638, 188 SW 758 {reh den 174 
Ky, 185, 191 SW 865]. 

fc] City of the third class may 
establish either general or joint sewer 
system without first establishing dis- 
trict sewer. Harris v. Cameron, 218 
Mo. A. 605, 265 SW 862. 

{d] Power of a village, under the 
Village Law to construct a sewer sys- 
tem at its own expense, is not 
abridged by orders made by the board 
of health under the Health Law, the 
jaw authorizing the board to require 
the construction of a sewer system 
for the protection of a water supply, 
etc. Mead v. Turner, 60 Misc. 145, 
112 NYS aa67 [aff 134 App. Div. 691, 

NYS 526]. 

noe Power to define the area to be 
drained is directly implied from the 
power conferred by the city charter 
to assess the cost of the construction 
of a sewer system on the property 
directly benefited. Rogers v. Salem, 
61 Or. 321, 122 P 308. 

[f] Power to extend applies to the 
system, and is not confined to extend- 
ing at the points at which sewers 
previously constructed ended. Lyon 
v, Hyattsville, 125 Md. 306, 93 A 919, 
AnnCas1916E 765. 

{g] Municipal assembly cannot by 
mére name make a district sewer out 
of what is in reality a main Sewer. 
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_ Area covered. 
tion on the authority of a city as to the area tu be 
constructed at one time or under one contract for 
sewer construction, where it is to be paid for by 
general taxation.’ And under an authority to con- 
struct a sewerage system a municipal corporation 
is not bound to construct sewers in all parts of its 
territory ,at the same time.®? 
tablish a general sewer system for the whole city 
before the establishment and construction of sewers 
in a particular district.§* 


[§ 2301 


There is no limitation or restric- 


And it need not es- 


An ordinance ordering 


the construction of a sewer is not invalid because 


Newcombe v. Kramer, 189 Mo. A, 538, 
176 SW 1072. 

[h] Aseptic tanks. — A_ statute 
conferring on the board of aldermen 
the power to cause a general sewer 
system to be established, which shall 
be composed of three classes of sew- 
ers, public, district and private, and 
declaring that public sewers shall be 
established along the principal 
courses of drainage at such points 
and to such extent, and of such 
dimensions, and under such regula- 
tions, aS may be provided by ordi- 
nance, empowers the board of alder- 
men of a city to provide by ordinance 
and contract thereunder for the in- 
stallation of aseptic tanks as a part 
of a Sewer system to be constructed. 
Schueler v. Kirkwood, 191 Mo. A. 575, 
177 SW 760. 

[i] Dams.—The power to erect a 
dam for the purpose of impounding 
water, or to contract for the erection 
thereof, is vested in the common 
council, under the San Diego City 
Charter giving the common council 
control of all public works not other- 
wise provided for in the charter to 
be done for the city or for any board 
or department and not in the board 
of water commissioners of the city. 
Heilbron v. Sumner, 186 Cal. 648, 200 
P 409. 

[ij] Flood gates in sewers.—Stat- 
ute authorizing cities to build flood 
gates in sewers that empty through 
dikes built by the city does not au- 
thorize the city to build flood gates 
in sewers at levees or dikes con- 
structed by drainage district. Kaw 
Valley Drain. Dist. v. Kansas City, 
119 Kan. 368, 239 P 760. 

[k] Wells, pumps, and drains.— 
The power given a city in a general 
law to make and sink wells,’ erect 
pumps, and dig drains is distinct 
from and does not qualify the par- 
ticular authority to pass laws neces- 
sary to guard against fire, or the 
charter power to provide for the 
establishment of waterworks, nor 
limit the powers given by the general 
clauses conferring powers upon the 
city. State v. Tampa Waterworks 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 

8: 


3. 

[1] Sanitary district of Chicago 
was created to furnish an outlet for 
the sewage of the municipalities 
within the district, and authority 
over local drainage and sewerage was 
not taken away from the municipali- 
ties. Chicago v. MacChesney, 240 111. 
174, 88 NE 560; Chicago v. Green, 239 
Ill, 304, 87 NE 1021. 

[m] Outlet Sewer Act.—The pow- 
ers given cities to construct sewers 
by the Outlet Sewer Act of 1910 and 
the Local Improvement Act of 1897 
and the procedure prescribed apply 
only to such local improvements as 
can be made and paid for by specia) 
assessment or special taxation. Judge 
v. Bergman, 176 Ill. A. 42 [aff 258 111. 
246, 101 NE 574). ‘ ; 

[n] Statute inapplicable to sani- 
tary sewerage.—Rev. Code (1919) § 
8479 relates merely to drainage’ of 
agricultural lands and to _ surface 


waters, and has no application to 
sanitary. sewerage. Horstad Ne 
Bryant, '(S. D.) 208 NW 980. 


{o]) Under the Municipal Incor- 
poration Act § 862 subd 3, as 
amended by St. (1901) p 19, permit- 
ting cities of the sixth class to ac- 
quire and construct water supply 
systems, and notwithstanding subd 9, 
as amended by St. (1917) p 1529, pro- 
hibiting levying and collecting of a 
property tax in excess of one dollar 
on each hundred without the assent 
of two thirds of the electors, and 
§ 865, prohibiting trustees from cre- 
ating a liability in excess of the 
available money in the treasury le- 
gally apportioned and appropriated 
therefor, a city of the sixth class 
could purchase and establish a water 
Supply system under the Public 
Utilities Act of 1913, and levy an as- 
Sessment upon the property of prop- 
erty owners within the city to pro- 
cure purchase money. . Kane v. We- 
dell, 54 Cal. A. 516, 202 P 340. 


75. See supra § 2269. 

76. In re Hast Bottoms Drain., 
eas Dist., 305° Mo. 577, 259 SW 

77. Melrose v, Hiland, 163 Mass. 


303, 39 NE 1081. 


78. Atchison y. Price, 45 K 

25,7 pea e an, 296, 
9. Cincinnati v. McDuffi 

S&CP 88, 1 OhNP 53. en Soe 


80.- Olyphant Sewerage Drain. Co. 
‘i Civ eheak Borough, 211 Pa. 526, 61 


81. Ashland vy. Stewart, 2 
234, 282. SW 1092. cs 
. Silva v. Newport, 104 SW 314 
31 KyL 897; Kuick y. Grand Rapids, 
200 Mich. 582, 166 NW 979: South. 
worth v.. Glasgow, 232 Mo. 108;% 132 
Sw 1168, AnnCas1912B T2643 ste 
sonenh v. owen ite Mo. 445, 19 SW 
; Juneau v. La Ville de Levi 
Que. Q. B. 104. eg 

[a] A “public sewer” is not neces- 
sarily one to accommodate a whole 
city, but is one which serves the pub- 
lic, and not an individual, and which 
connects with and receives the dis- 
charges from district sewers and the 
surface water which falls on the © 
street near to or under which they 
run. Southworth v. Glasgow, 232 Mo. 
toch 132 SW 1168, AnnCasi91i2B 

[b] Power not exhausted b = 
tial construction.—The pawer Ge a 
city to establish sewer districts and 
construct sewers therein at the cost 
of each district, as authorized by the 
act, is not exhausted by the estab- 
lishment of districts and the partial 
construction of sewers in a district 
as provided for by a plan for sewers 
therein; the city may subsequently 
complete the system as originally 
established, but has no power there- 
after to add additional streets or 
sewers. Silva v. Newport, 104 Sw 
314, 31 KyL 897. 

83. Sasse v. Barkwell, (Mo. <A.) 
195 SW 542; In re New York Protes- 
eae Episcopal Public School, 47 N, Y. 

[a] Certainty that the improve- 
ment will be effectual and operative 
to dispose of the sewage is enough 
as where it is to connect with the 
natural course of drainage, a river. 
Seite v. Barkwell, (Mo. A.) 195 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the outlet of the sewer passes through private 
land.§* A previously constructed private sewer for 
benefit of certain property does not preclude in- 
clusion by the city of such property in its sewer 
district.8® 

Utilization of natural watercourse. A munici- 
pality may utilize for drainage a creek running 
through its borders,*® and under a power to drain 
and repair may straighten it to conform to the 
direction of streets.2* A proviso that a statute re- 
lating to the construction of drains as an inlet or 
outlet into or out of the city shall be liberally 
construed justifies the diversion of a natural water- 
course for such purposes.%8 

Incidental powers. The general power to con- 
struct sewers may carry with it by implication the 
power to do those things necessary to make such 
system effective and complete,®® including the power 
to construct a pumping station,®® and the right to 
interfere with the surface of streets when necessary 
for the construction.®! And the authority to con- 


struct sewage disposal plant is included in an au- | 


thority to construct sewers.®? . Authority to con- 
struct a sewer system to protect the public health 
carries with it the power to build a system that 
will effectuate the purpose.®* 

[§ 2302] (3) At Cost of Property Benefited. 
A city may construct a general sewer system at the 
cost of property benefited, although it already main- 
tains a sewer in the locality for a special purpose.®4 
The authority of a city to construct a sewer system 


84. South Highland Land, etc., Co. 
v. Kansas City, 172 Mo. 523, 72 SW 


944, 
Lansdowne vy. Kierns, 303 Mo. 


75, 260 SW 88. 
[a] “Local improvement.”—A pro- 


607, 184 NW 1082. 
95. Bell v. 
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Jand, 119:JOr: 13°247-P 319. 
94. Bell v. Burlington, 


l Burlington, 
Compare Haskell v. New Bedford, 108 
Mass. 208 (holding that a city, au- 
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at the cost of property benefited is unaffected by 
the fact that the outlet is liable to create a nui- 
sance.®° 

House connections; constitutionality of statutes. 
A statute which permits a city, on constructing a 
sewer, to lay necessary pipes for house connections 
from the sewer to the curb line of the abutting lot, 
and authorizing the charge of the costs to the abut- 
ting premises, is not for such reason unconstitu- 
tional.°* And a statute authorizing the disposal 
of the sewage of one municipality by another mu- 
nicipality and providing that owners shall connect 
with the system and that, upon their failure, such 
latter municipality may cause connections to be 
made at the owner’s expense, is not unconstitutional 
because the officers who may.carry out such later 
provision may be called upon to perform functions 
in another municipality." 

[§ 2303] (4) Barriers against Waters. Even in 
the absence of statutory provisions, a city, as a 
riparian owner, has the right to ereet such barriers 
as adequately protect its property from the ray- 
ages of the stream,°® but such right is subject to 
the same limitations as the same right of any other 
riparian owner.°® 

[§ 2304] e. Water Supply—(1) In General. Since 
water is essential to the welfare of a city or com- 
pactly settled municipality, as in the ease of light- 
ing? and other improvements,’ a city may provide 
for a water supply under express‘ or implied® au-: 
thority to do so, or-even under its police power.® 


thorizing the city charter empower- 
ing the city to make and’ enforce all 
laws relating to municipal affairs. 
Williams y. Vallejo, 36 Cal, A. 133, 
UTS Pis8 SA. j 

4 See constitutional, 


154 Iowa 
supra. 


statutory, 


posed sewer system for a village of 
twenty-five hundred inhabitants is no 
less a local improvement because it 
is proposed within the village to con- 
nect with another and private Sewer, 
where no such connection outside the 
village limits was intended. 
v. New York Cent. R. Co., 277 Ill. 608, 
- 115 NE 640. 

86. Washburn, etc., Mfg. Co. v. 
Worcester, 116 Mass. 458; Butler v. 
Worcester, 112 Mass, 541; Bennett v. 
New Bedford, 110 Mass. 433. 

[a] Construction of gutter and 
catch basins for drainage of surface 
water from street into brook by the 
highway surveyor of a town did not 
‘make the brook a “sewer” or “drain” 
under laws thereunto applicable. 
Blaisdell v. Stoneham, 229 Mass. 563, 
118 NE 919. 

[bj Structure underground, con- 
structed by a city, not only to carry 
off the sewage from the streets and 
houses but also to divert the waters 
of a brook, is a “common sewer” 
within the meaning of a provision in 
the city charter authorizing the city 
to lay out common sewers. An ap- 
propriate use of a common sewer 
may be to relieve from the natural, 
as well as the surface, flow of water. 
Bennett v. New Bedford, 110 Mass. 
433. 

87. McGuire v. Rapid City, 6 Dak. 
346, 48 NW 706, 5 LRA 752. 

88. Huntington v. Amiss, 167 Ind. 
3D, (9SINEY 199. 

89. Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; Heman Constr. Co. v. 
Lyon, 277 Mo. 628, 211 SW 68; Public 
Serv. R. Co. v. Frazer, 87 N. J. Eq. 
.679, 102 A 890; Wilson v. Medford, 
107 Or. 624, 215 P 184. 

90. McMurry v. Kansas City, 283 
Mo. 479, 223 SW. 615. 

91. Publie Serv. R. Co. v. Frazer, 
87. N. J. Eq: 679,.102 A 890.. 

92. Hall v. Sedalia, 232 Mo. 344, 
134 SW _ 650. 

93. Pioneer Real Est; Co.-v. Port- 


Bradley | 


thorized by statute to lay out com- 
mon sewers “through any streets or 
private lands,’ may construct them 
so as to discharge into tidewater, but 
has no right to discharge mud and 
filth through such a sewer in such 
quantities as to create a nuisance). 

96. Van Wagoner v. Paterson, 67 
N. J. L. 455, 51 A 922. 

97. Mead vy. Turner, 134 App. Div. 
691, 694, 119 NYS 526. 

“Tt may be that the officers charged 
with the performance of duties in ac- 
cordarce with the legislative provi- 
sions contained in this act are not, 
while performing such duties, dis- 
tinetively the officers of either mu- 
nicipality. But the persons who shall 
carry out such provisions are not 
designated in the act, and if they 
should be deemed officers of the city, 
of New York they are exercising po-' 
lice power pursuant to legislative au-. 
thority to protect its water supply. 
The fact that they may be called 
upon to perform functions within the: 
physical boundaries of another mu- 
nicipality does not make the statute, 
under which they act unconstitu- 
tional.” Mead v. Turner, supra, 

98. Boise Dev. Co, v. Boise City, 
30 Ida. 675, 167 P 10382. 

99. Boise Dev. Co. v. Boise City, 
supra. 

Riparian rights generally 
Waters [40 Cyc 557 et seq]. | 

1. Bank of Commerce vy. Huddle- 
ston, (Ark.) 291- SW 422, 

2. See infra § 2308. 

3. See supra § 2268. 

[a] “Local improvements,” .under: 
proper restrictions, may extend to 
the installation of waterworks. Wal- 
ters v. Tampa, 88 Fla. 177, 101 S 227. 

[b] “Public improvement” in- 
cludes waterworks. Bank of Com- 
ae oe v. Huddleston, (Ark.) 291 SW 
422, 

{c] Reservoir for public water 
supply is a “municipal affair’ within 
a provision of the~ constitution - au- 


see 


and charter provisions. 

[a] In Arkansas, by reason of 
Crawford & M. Dig. §§ 7564, 7565, the 
legislature may confer power on a 
city to construct and maintain a sys- 
tem of waterworks for municipal and 
domestic purposes. Bank of Com- 
merce vy. Huddleston, 291 SW 422. 

[b] In Ohio, by reason. of the 
adoption of Const, (1912) art 18 § 4, 
municipalities may acquire, . con- 
struct, own, lease, and operate water- 
works free from any restrictions. im- 
posed by Gen. Code §§ 39638, 14769. 
Euclid v. Camp Wise Assoc., 102 Oh. 
St. 207, 1381 NE 349. 

[c]| Power to contract for the pro- 
curement of a water supply must be 
found in the statute law of the state, 
either expressly or by implication 
conferring such. power, Wichita 
Water Co, v. Wichita, 234 Fed..415. 

5. U. S.—Columbus vy. Mercantile 
Trust, etc., -Co., 218 U. S, 645, 31 SCt 
105, 54.L. ed. 1193; - 

Ala.—Livingston v, Pippin, 31 Ala. 
542. ; 

Cal.—Williams v, Vallejo, 36 Cal, A. 
133, 171) B834, 

Fla.—State v, Tampa Waterworks 
aoe 56 Fla. 858, 47 S 358, 19 LRANS 

83. 

Ga.—Romie v. Cabot, 28 Ga. 50. 

Ky.—Kenton Water Co. v, Coving- 
ton, 156 Ky. 569, 161 SW 988. 

Oh.—Akron vy, Zeisloft, 22 OhNP 
NS. 533, 

Or.—State v. Andersen, 75 Or, 309, 
147 P 526. 

-Wis.—West Bend v. West Bend 
Heating,:-etc., Co., 186 Wis. 184, 202 
NW 350. 

6. U. S.—Columbus v. Mercantile 
Trust, etc., Co.;.218 Uy, 8.645, 31. SCt 
105, 54 L. ed. 1193. 

Ala.—Livingston v. Pippin, 31 Ala. 
54 


2. 

Ga.—Hall v. Calhoun, 140 Ga. 611, 
79 SE 533; Rome v. Cabot, 28 Ga. 50. 
Ky.—Kenton Water Co. v. Coving- 


| ton, 156: Ky. 569; 578, 161 SW 988, 4 
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Such power may be included in powers given in 
general terms,” or it may be derived from the power 
to make contracts necessary to the welfare of the 
city. And it has been held that it is the duty of 
the city to ‘furnish its citizens with an adequate 
supply of water which it cannot fail to exercise for 
the promotion ‘of their safety and welfare.® 

Nature of power ;'° proprietary. It is generally 
held that a city, in the operation and maintenance 
of a waterworks system, acts in its proprietary, 
and not in a governmental or legislative, capacity, | 
although it is held that this rule applies only where 
water is supplied for the use of inhabitants.?? 
When water is furnished for fire protection or pur- 
poses of sanitation, the city acts in its governmental 
capacity,'® and it has been held that the munici- 
pality acts in its governmental capacity, even where 
water is furnished for the individual use of the 
inhabitants of the city.*+ 

Production of revenue. ‘The possibility that a 
water system may not produce a revenue will not 
preclude its acquisition or construction, although a 


Wis.—West Bend v.. West. Bend 
Heating, etc., Co., 186 Wis. 184, 202 
NW 350. 

“There is no authority for the 
contention to the effect that the 
power of a municipality io construct 
and maintain a water system must 
come by way of legislative grant. 
There is also authority for the posi- 


Co. v. Greenville, 
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Works Co., 57 Or. 586, 589, 111 P 864, 
112 P 1083 [eit Cyc]. 
But see Greenville Water-Works 


(where it was held that the municipal 
authorities had no power to enter 
into a contract by which a monopoly 
for a long series of years was con- 
ferred upon a water company). 
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statute provides that only revenue-producing utili- 
ties shall be acquired by the city.*® 


Constitutionality of statutes empowering cities to : 


provide water supply is controlled by generat 
rules.1° <A statute authorizing a city to construct 
a water system does not impair the contract rights, 
or take the property, without due process, of a 
water company having an unexpired, but not ex- 
clusive, franchise, where its contract with the city 
to furnish water had expired by limitation.%7 <A 
charter provision giving a city the exclusive right 
to operate a public service utility acquired by pur- 
chase, gift, etc., if construed as depriving a fran- 
chise holder of the right to operate the light and 
water system, would be unconstitutional as impair- 
ing the obligation of contracts.1® ' 

[§ 2305] (2) Extent and Limits of Power.'® The 
authority to a city to provide an adequate water 
supply includes the power to do and perform every- 
thing incident thereto necessary to attain that ob- 
ject.2° Under a power to provide a water supply, a 


such improvements as public parks, 
libraries, etc. So construed, the proj- 
ect to be constructed would be ‘self 
sustaining,’ dependent largely upon 
its management and the support 
which it received from the owners 
thereof, to wit, the inhabitants and 
taxpayers of the district.” In re 
Validation of East Bay Municipal 


(Miss.) 7 S 409 


-tion that the: doing of wha.ever is 9.. Norfolk yv.. Norfolk County | Utility Dist., 196 Cal. 725, 750, 239 

essential to promote the public health Water Co.,.113 Va.'308, 74 SE 226. Pss. : : 

is inherent in the municipality.” 10. See supra §§ 177-183 in 43 16. See Constitutional Law 12 

Kenton Water Co. v. Covington,/C, J. Cc. J. p 653; and Euclip v. Camp Wise 

supra. ll. U. S— Wichita Water Co. v.| Assoc., 102 Oh. St. 2u7, 131 NE 349 
[a] Under the “general welfare” | Wichita, 234 Fed. 415. (a statute requiring a city to furnish 

clause in their charter, cities have Ill.— Holmes y. Chicago, 208 Ill. A.| free wacer to charitable institutions 


445, 
Mont.—Public 


power to contract for water supply 
for their inhabitants and for fire pro- 
tection. Columbus  v. Mercantile 
Trust, ete., Co., 218 U. 8. 640, 31 SCt) 
105, 54 L. ed. 1193; Rome vy. Cabot, 
28 Ga. 50; Dyer. v. Newport, 123 Ky. 
2038, 94 SW 25, 29 Ky 656. 

[b] General power in respect of 
public health.—A waterworks and 
electric lighting plant may be built 
under the general power in respect of 
police regulations, the preservation 
of the public health and the general 
welfare. Ellinwood v. Reedsburg, 91 
Wis, 1381, 64 NW 885. 

[ec] Proper sanitary and police 
reguiation.—Livingston v. Pippin, 31 
Ala, 542. 

{[d] Power to preserve the health 
and good order of the community, 
make contracts, acquire and hold real 


Water Co., 
113. 


NS 489. 
382, 114 P 938. 
Heating, etc., 


NW_ 350. 
12. 


600]. 
[a] 


is impressed with 


Serv. 

Helena, 52 Mont. 527, 159 P 
N. Y.—Massena 

126 Misc. 524, 214 NYS 


Oh.—Ampt v. Cincinnati, 
Or.—Tone v. Tillamook City, 58 Or. 


Wis.—West, Bend v. West Bend 
Co., 186 Wis. 184, 202 


Eastern Illinois State Normal. 
School v. Charleston, 271 Ill. 602, 111 
NE 578, LRA1916D 991 [aff 193 Ill. A, 


Although the business is car- 
ried on for the public advantage and 


has been held unconstitutional as in 
conflict with a requirement that the 
laws of a general nature should be 
uniform in operation throughout the 
state). 

17. Elizabeth City Water, etc, Ce. 
2 OhNP| Vv. Elizabeth City, 188 N. C. 278, 124 
SE 611. 

Due process of law generally see 
Constitutional Law § 106uv et seq. 

1s. Vernon v, Montgomery, (Tex. 
Civ. A.) 265 SW 188. 


Commn, v. 
24, 
v. Lawrence 


Impairment of obligation of con-- 


tract generally see Constitutional 
Law § 5938 et seq. 

eta furnisn lighting see infra 
§ 2309. 

20. Ala.—Gadsden y. Mitchell, 145 
Ala. 137, 40 S 567, 117 AmSR 2Q, 
6 LRANS 781. 


a public use in 


property, etc., auchorizes the city to 
establish and construct a waterworks 
sys.em. Hall vy, Calhoun, 140 Ga. 611, 
79 SE 533, 

Le] Protection from fire.—A city 
has inherent power to provide pro- 
tection from fire by purchase of fire 


apparatus and erection ot pumps, 
Water mains, reservoirs, and other 
waterworks, West Bend v. West 


Bend Heating, etc., Co., 186 Wis. 184, 
202 NW 3850. 

Police power: 
ap cae see supra §§ 200-211 in 438 


As to improvements see supra § 2268. 

7. Williams v. Vallejo, 36 Cal. A, 
133, /171 P 834; State. v. ~-Tampa 
Waterworks Co., 56 Fla. 858, 47 S 358, 
19 LRANS 1838; Ellinwood v. Reeds- 
burg, 91 Wis. 131, 64 NW 885. 

8. U. S.—Columbus v. Mercantile 
Trust, etc., Co., 218 U. S. 645, 31 SCt 
105, 54 L. ed, 1193. 

Ala.—Gadsden y. Mitchell, 145 Ala. 
Pref 40 S 557, 117 AmMSR 20, 6 LRANS 

im .—Rome v. Cabot, 28 Ga, 50. 

94 SW 25. 29 KyL 656 

Or.—Joseph v. 


a oseph Water 


OO ee enn i i ——— Sina 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


.—Dyer v. Newport, 123 Ky. 203, 


supplying water for the use of its 
inhabitants for domestic and com- 
mercial purposes, a municipality is 
not exercising a governmental power, 
but acting as a private corporation. 
Eastern Illinois State Normal School 
v. Charleston, 271 Ill. 602, 111 NE 573, 
LRA1916D 991 [aff 193 Ill. A. 600). 

13. Eastern Illinois State Normal 
School v. Charleston, supra; Massena 
v. St. Lawrence Water Co., 126 Misc. 
524,.214 NYS 113. 

14. Massena vy. St. Lawrence 
Waiter Co., supra, 

15. In re Validation of Hast Bay 


Municipal Utility Dist., 196 Cal. 725, 
739 P 38. 
[a]. Reason for rule.—‘It would 


be unreasonable to demand that, be- 
fore the proposition to vote bonds for' 
the purpose of eventually financing 
ihe project maybe submitted, the 
promoters thereof, that is to say, the; 
citizens of the district, should guar- 
antee that it will be ‘revenue produc- 
ing’ in the sense that no loss will ac-: 
crue to the district. The language of 
the act should receive a construction! 
to the effect that only such utilities 
as in their nature are revenue. pro- 
ducing should be acquired by the dis- 
trict, which would, perhaps, exclude! 


Ark.—Arkansas Light, ete., Co. v. 
Paragould, 146 Ark. 1, 225 SW 435, 

Cal.— Williams v. Vallejo, 36 Cal. 
Pep Lel, thar Oo te 

Fla.—State v. Tampa Waterworks 
ray 56 Fla, 858, 47 S 858, 19 LRANS 
183. 

Ky.—Swann vy. 
148, 142 SW 244, 

La.—Baton Rouge Waterworks Co. 
v. Louisiana Pub. Serv. Commn.,, 156 
La, 539, 100_S 710. 

N. J.—Livermore v. Millville, 74 
N. J. L. 822, 6% A 605; Tiackensack 
Water Co. v, Hoboken, 51 N. J. L. 
220, 17 A 307. 

N. M.—Albuquerque vy. Water Sup- 
ply, Go., (24 N. Mo 36855174. P- 217 es, 
as 519. 


Murray, 146 Ky. 


- Y.—Witmer v. Jamestown, 125 
App. Div. 43, lu9 NYS 269. 

N. C—Fawcett v: Mt. Airy, 134 
N. C. 125, 45 SE 1029, 101 AmSR 825, 
63 LRA 870. 

Oh.—Fremont vy. June, 8 Oh. Cir. 
Ct. 124, 4 Oh. Cir. Dec. 326. 

Utah. ‘Ogden City v. Bear Lake, 
etc., Waterworks, etc., Co., 28 Utah 
25, 76 P 1069; Springville v. Fullmer, 
7 Utah 450, 27 BEL WH A 

Wash:—Matthews v. Ellensburg, 73 
Wash. 272, 131 P’ 839. 


—_— > 


re 


‘es i 
ved 
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such purpose,”” contribute toward the enterprise,?? 
incur indebtedness for that purpose,?* or pay there- 
for by general taxes.?° Under the power to provide 
for a water supply, a city may provide for the con- 
struction of a water supply system and of a water 
distributing system as complete independent sys- 
tems.*® Although the legislature has power to au- 
thorize cities to contract with a waterworks com- 
pany for-a supply of water for the extinguishment 
of fires,?7 and to erect and maintain waterworks 
to supply its citizens,?® to be paid for from taxes,?® 
the legislaturé has no power to tequire munici- 
palities to purchase water systems. within: their 
boundaries which would require the assessment and 
levy of a tax.*° In the absence of express authority 
a municipal corporation cannot become a stockholder 
in a private water supply corporatton,*! or: enter 
into a contract for the purchase of water from 
a private corporation, which amounts in effect to 
a pledge of the municipal credit for the support 
of a private enterprise.*? In case a city has ac- 
quired the use of water for its public water supply, 
it is entitled to restrain the diversion of such water 
by individuals.? A city which is the owner of a 
water right may lease such right to a corporation 
which undertakes a public water supply.** A statu- 
tory authority to construct and establish water- 
works and provide other fixtures, appliances, or fa- 
cilities properly includes a railway track over the 
land acquired connecting through a private railway 
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city may build,2* purchase, and operate a plant for | with a main line.*5 


Contract for water supply.** Under a power to 
construct waterworks*’ or to purchase waterworks 
with their privileges,?® a city may contract for the 
purchase of a supply of water. 

Dams; water power. In connection with a power 
to establish waterworks the legislature may au- 
thorize a city to construct and maintain a dam;°? 
and the city may lease any surplus water power.° 
But a municipal ‘corporation cannot maintain a dam 
for the purpose of leasing water to private persons 
for private uses.44 

Repairs. Under a statute authorizing a city to 
operate and maintain waterworks taken over by it, 
the power to maintain involves the repair and re- 
newal of the parts of the system,*? and does not 
restrict the repairs or reconstruction to the identi- 
cal form in which the waterworks were originally 
constructed.4? f 

- For whose benefit.‘ Under power to provide a 
municipal water supply*® a plant built or purchased 
and operated bya city*® may be used for the pur- 
pose of supplying water to the inhabitants of the 
city, as well as for publie purposes.‘? 

[§ 2306] (3) Power as Affected by Maintenance 
of Private System.*® The power of a municipality 
is not affected by the fact that a private water com- 
pany has been permitted to construct: its works and 
lay pipes.*® But,.a municipal ordinance granting, 
without limit as to time, permission to a water com: 
pany to enter the borough and lay its pipes in the 


/ston, 


[a] Delegation of governmental 
function.—The letting of a contract 
for the construction and operation of 
waterworks for the supply of water 
for public and private use within the 
city has been held to be an incidental 
power of the city and not a delega- 
tion of the governmental function. 
Gadsden v. Mitchell, 145 Ala. 137, 40 
S 557, 6 LRANS 781. 

' Purchase of property for this pur- 
pose generally see supra 8 2094 in 43 
Cid: 


21. Williams v. Vallejo, 36 Cal, A. 
141, 171 P 837;.Com., v. Covington, 128 
Ky. 36, 107 SW 231, 32 KyL 837, 14 
LRANS 1214; Com. v. Newport, 107 
SW 232, 32 Kyl 820; Fawcett v. Mt. 
Airy, 134 N. C. 125, 45 SE 1029, 101 
AmSR 825, 63 LRA 870 [overr Mayo 
v. Washington, 122 N.C. 5, 29 SE 343, 
40 LRA 163]. 

22. Ark.—Bank of Commerce v. 
Huddleston, 291 SW 422. 

Ky.—Swann v. Murray, 146 Ky. 
148, 142 SW 244. 

N. J:—Livermore v. Millville, 74 
N. J. L. 822, 67 A 605. 

N. M.—Albuquerque v. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, 5 
ALR 519 

N. Y.—Witmer v. Jamestown, 125 
App. Div. 43, 09 NYS 269. 

Pa.—Reigle v. Smith, 287 Pa. 30, 

A 380. 
ies Bank of Commerce vy. Huddle- 
ston, (Ark.) 291 SW 422. 

[a] But a city cannot, before ac- 
quiring a waterworks system, enter 
into a contract with an individual, 
whereby he shall have charge for an 
indefinite period of the additions 
which may be made to a waterworks 
plant of a private corporation after 
the city has acquired it. Witmer 
v. Jamestown, 125 App. Div. 43, 109 
NYS 269. 

24. Bank of Commerce v. Huddle- 
(Ark.) 291 SW 422. See also 
infra XIX. ‘Compare Peo. v. McClin- 
tock, 45 Cal. 11 (holding power to 
incur debt fur site must be expressly 
conferred). 

25. Bank of Commerce v. Huddle- 
ston, (Ark.) 291 SW 422; Dutton v. 


‘Aurora, 114 Il). 138, 28 NH 461. 


26. Matthews v. Ellensburg, 73 


Wash. 272,131 P 839. 

27. Risley v. Utica,'179 Fed. 875 
(the legislature may authorize a city 
to contract with a waterworks com- 
pany for a supply of water for the 
extinguishment of fires, to fix and 
agree upon the sum to be paid there- 
for, such sum to be added each year 
to the tax authorized to be raised 
by the city charter and collected 
therewith, and. to make it obligatory 
on the company on the contract to 
furnish water to the city for ex- 
tinguishing fires, to extend its mains 
on such streets as the council should 
designate, and provide suitable reser- 
voirs constantly to supply the city 
with sufficient water to extinguish 
fires). 

28. Colorado Springs v. Pike’s 
Peak Hydro-Hlectric Co., 57 Colo. 169, 
140 P 921. 

29. Dutton v. Aurora, 114 Ill. 138, 
28 NE 461; and supra text and note 


25. 

30. Kenton Water Co. v. Coving- 
ton, 156 Ky. 569, 161 SW 988. 

31. Voss v. Waterloo Water Co., 
163 Ind. 69, 71 NE 208, 106 AmSR 
201, 66 LRA 95 (holding further that 
it could not borrow money or issue 
bonds to pay for such stock), 

32. Scott v. Laporte, 162 Ind. 34, 
68 NE 278, 69 NE 675. 

Power to contract generally see 
infra § 2486. 

33. Springfield v. Fullmer, 7 Utah 
450, 27 P 577. 

34. Ogden City v. Bear Lake, etc., 
Water-Works, etc., Co., 28 Utah 25, 
76 P 1069. 

35. Ampt v. Cincinnati, 2 OhNPNS 
489. 

36. Contracts for improvements 
generally see infra 2484 et seq. 

37. Risley v. Utica, 179 Fed. 875; 
Colorado Springs v. Pike’s Peak 
Hydro-Electric Co., 57 Colo. 169, 140 
P 921; Scott v. Laporte, 162 Ind. 34, 
68 NE 278, 69 NE 675; Fremont v. 
June, 8 Oh. Cir. Ct. 124, 4 Oh. Cir. 
Dec. 326. 

38. Hackensack Water Co. v. Ho- 
boken, 51. N. J. L. 220, 17 A 307. 

39. Walter v. McClellan, 190 N. Y. 
505, 88 NE 1133; Atty.-Gen. v. Eau 
Claire, 37 Wis. 400; Leahy v. North 
Sydney, 37 Can. S, C. 464; London 


e 


rervevld Comrs. v. Saunby, 34 Can. S. C. 
ou. , 
40. Atty.-Gen. v. Eau Claire, 3% 
Wis. 400. 

41. Atty.-Gen. Vv. 
supra. 
| 42... Arkansas. Light,.. ete.,,.Co. ,.v. 
Paragould, 146 Ark. 1, 225,.SW 4365, 

43. Arkansas Light, etc, Co.: v. 
Paragould, supra. ‘ SAE 

[a] Electric: pump may be. substi- 
tuted for steam pump, where steam 
pump is to be retained for emergen- 
cies. Arkansas Light, ete., Co.) v. 
Paragould, 146 Ark, t, 225 SW 435. 
Dean Noninhabitants see infra § 

In case of lighting see infra § 2311. 

45. See supra this section. : 

‘46. See supra this section. 

47. Ark.—Bank of Commerce vy. 
Huddleston, 291 SW 422. 

Cal.—Cary v. Blodgett, 10 Cal. A. 
463, 102 P 668. 

Ind.—Scott v,. Laporte, 162 Ind. 34, 
68 NE 278, 69 NE 675. 

Tex.—Ysleta v. Babbitt, 8 Tex. Civ. 
A, 432, 28 SW 702. 

Can.—Crockett v, Campbellton, 44 
Can. S: C, 606. 

[a] Operation of printing press.— 
The power to provide for the mu- 
nicipality a good and sufficient sup- 
ply of water for domestic, fire, and 
other purposes has been held to em- 
power the municipality to furnish 
water for the use of an inhabitant 
in working a printing press. Crock- 
ett v. Campbellton, 44 Can. S. C. 606. 

[b] Irrigation ditches may be 
maintained. Ysleta v.. Babbitt, 8 Tex. 
Civ. A. 4382, 28 SW 702, 

48. In case of lighting see infra 


49. U. S—kKnoxville Water Co. v. 
Knoxville, 200 Us, S. 22, 26 SCt 224, 
50 L. ed. 353; Colby Univ. v. Canan- 
daigua, 69 Fed. 671, 

Ky.—Swan v. Murray, 146 Ky. 148, 
142 SW 244. 

Mich.—North Michigan Water Co. 
v. Escanaba, 199 Mich. 286, 165 NW 
847, i 

N. C.—HElizabeth City Water, etce., 
Co, Vv. Elizabeth City, 188 N. C. 278, 
124 SE 611. 

Pa.—Hughes_v. 
ough, 23 Pa. Co. 196 


Hau _. Claire, 


Parnassus.’ Bor- 
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streets, when accepted and acted upon bythe com- 
pany, constitutes a contract between the borough 
and the company to supply water to the publie which 
exhausts the power ot the municipality to supply 
itself with water.°° And it has been held that an 
unexecuted charter power of a municipal corpora- 
tion to supply its inhabitants with water is im- 
pliedly revoked by a law conferring the exclusive 
right of furnishing it to them upon a corporation.>? 

[§ 2307] (4) Right To Supply Noninhabitants.°? 
A city must show authority to supply water as a 
public utility beyond its boundaries.** The grant 
of power generally to provide a water supply for 
the inhabitants of a municipality does not carry 
with it the right to furnish water to the inhabitants 
of other territories..* And where a city has pur- 
chased a supply of water for its own use, it has 
no power to contract to furnish water to another 
municipality.» But a constitutional authority to 
furnish water to individuals, firms, and private cor- 
porations does not limit the service to those situated 
within the city limits.°* And it has been held that 


a city operating a waterworks system has the power 
50. Pennsylvania Water Co. v. 56. 
Pittsburg, 226 Pa. 624, 75 A 945. 


[a] Thus it prevents the borough 57. 


MUNICIPAL CORPORATIONS 


Paris Mountain Water Co. v. 
Greenville, 110 S. C. 36, 96 SE 545. 
Larimer County v. Ft. Collins, 


| T8§ 2306-2308 


to dispose of surplus water for profit without legis- 
lative authority,°’ and its contract to furnish water 
to consumers outside of the corporate limits of 
the city is not ultra vires.5® A municipality having 
power to enlarge its plants, to relocate its pipes, to 
acquire locations for such purposes, and to enter 
into contract which may be necessary to carry out 
the purpose of supplying its inhabitants with water, 
may contract, as part consideration for the grant 
to it of rights of way for its mains to furnish 
water from such mains to the owners or occupants of 
the tracts through which the rights of way run;°? 
and the consent of another municipality of which 
such owners or occupants are inhabitants need not 
be obtained.®° 

[§ 2308] f. Lighting—(1) In General. Since 
lighting is essential to the welfare of a city or com- 
pactly settled municipality,®! as in the case of water 
supply®? or other improvements,®* a city may pro- 
vide for the lighting of its streets and other public 
places under express®* or implied® authority to do 
so, or even under its police power.°® The power 


Co, v. Houma, 127 La. 726, 729, 53 
S 970 [cit Cyc}; Lake Charles Ice, 
etce., Co. v, Lake Charles, 106 La. 65, 


from erecting its own waterworks for 
that purpose so long as the water 
company continues to, furnish a suit- 
able and adequate supply, and this 
applies whether the company has or 
has not an exclusive privilege. Such 
a contract is binding on a city which 
annexes the borough to itself as a 
ward, and agrees to recognize all con- 
tracts for the supply of water made 
by the borough. Pennsylvania Water 
Co. v. Pittsburg, 226 Pa. 624, 75 A 945. 
Power to grant exclusive privilege 
see infra § 2381. 
51. Downingtown Gas, etc., Co. v. 
Downingtown, 175 Pa. 341, 34 A 799. 
52. In case of lighting see infra 
2312. 
? Waterworks or system beyond 
boundaries see infra § 2329. 


53. Richards v. Portland, (Or.) 
255 P 326. ; 
[a] Portland has no authority to 


supply water as’a public utility out- 
side of its boundaries. Richards v. 
Portland, (Or.) 255 P 326 (Charter 
[1903] §§ 76, 226, 234; Charter [1913] 
§§ 151, 153; Olson L. §§ 3768, 3770). 
_ 54 Ga.—Gainesville v. Dunlap, 147 
Ga. 344, 94 SE 247, 

Miss.—Steitenroth y. Jackson, 
Miss. 354, 54 S 955. 

N. J.—Kearny v. Bayonne, 90 N. J. 
Eg. 499, 107 A 169. 

Pa.—Stauffer v: Hast Stroudsburg 
Borough, 215 Pa. 143, 64 A 411. 

Wash.—Farwell v.' Seattle, 43 
Wash, 141, 86 P 217, 10 AnnCas 130. 

[a] “Any other persons.’’—The 
words “and any other persons” cou- 
pled with a power to supply water 
to the inhabitants of the city has 
been held to apply only to_ per- 
sons within the corporate limits. 
Farwell v. Seattle, 43 Wash. 141, 145, 
86 P 217, 10 AnnCas 130 (‘The words 
‘and any other persons’ do not appear 
in the former statute or in the char- 
ter provision hereinbefore set out. 
Respondents contend that the addi- 
tional words confer authority upon 
the city to extend its water service 
beyond its corporate limits and even 
to another municipal corporation. 
We think we are not warranted in 
giving such a sweeping construction 
to the words used. Such an impor- 
tant and unusual extra-territorial 
power should be so clearly expressed 
as not to be otherwise understood 
before the courts should say that the 
legislature intended to confer such 
@ power’). 

55. Rehill v. Jersey City, 71 N.oJ. 
L. 109, 58 A 175, 


99 


68 Colo. 364, 189 P 929; Dyer v. New- 
port, 123 Ky. 2038, 94 SW 25, 29 KyL 
656; Rogers v. Wickliffe, 94 SW 24, 
29 KyL 587. 

58. Larimer County v. Ft. Collins, 
68 Colo. 364, 189 P 929. 

[a] Contract to pay consumers 
outside of city the cost of their con- 
structing such water main upon the 
water rents equaling a specified per 
cent of the cost amount is not ultra 
vires, notwithstanding such -water 
main is beyond the corporate limits. 
Larimer County v. Ft. Collins, 68 
Colo. 364, 189 P 929. 

[b] In Pennsylvania a borough 
water plant may supply water to con- 
sumers both within and without its 
limits. Reigle v. Smith, 287 Pa. 30, 
134 A 380 (St. [1920] § 1989; P. L. 
[1915] c 6 art 17). 

59. Kearny v. Bayonne, 90 N. J. 


Eq. 499, 107 A 169. 
60. Kearny v. Bayonne, supra. 
61. Bank of Commerce y. Huddle- 
ston, (Ark.) 291 SW 422, 


62. See supra § 2304, 
See supra § 2268. 
“Local improvements,” under 
proper restrictions, may extend to 
the installation of electric lights. 
maaRore v. Tampa, 88 Fla, 177, 101 

[b] “Public improvement’”’ in- 
cludes a lighting system. Bank of 
Commerce yv. Huddleston, (Ark.) 291 
Sw 422. 

64. See constitutional, 
and charter provisions, 

[a] In Arkansas, by reason of 
Crawford & M. Dig. §§ 7564, 7565, 
the legislature may confer power on 
a city to construct and maintain a 
system of lighting for municipal and 
domestic purposes. Bank of Com- 
merce v. Huddleston, 291 SW 422. 

65. Ark.—Bank of Commerce v. 
Huddleston, supra. 

Cal.—Osburn y, Stone, 170 Cal. 480, 
160 P 367, 871 [eit Cyc]. 

Fla.—Southern Utilities Co. v. 
Palatka, 86 Fla, 583, 99 S 236. 

Ga.—Heilbron v. Cuthbert, 96. Ga. 
312, 23 SH 206. 

Ill.— Hay v. Springfield, 64 Ill. A. 671, 

Ind.—Crawfordsville v. Braden, 130 
Ind. 149,28 NE 849, 80 AmSR 214, 
14 LRA 268. 

Iowa.—Davenport Gas, etc., Co. v. 
Davenport, 124 Iowa 22, 98 Nw 892. 

Kan.—State v. Hiawatha, 53 Kan. 
AM 36 PETS, 

Ky.—Henderson v. Young, 119 Ky. 
224, 83 SW 583, 26 KyL 1152. 

La.—Houma Lighting, ete, Mfg. 


63. 
[a] 


statutory, 


30 S 289, 

Mich.—Andrews vy. South Haven, 
187 Mich. 294,153 NW 827, LRA1916A 
908, AnnCasi1918B 100. 

* Minn.—Backus vy. Virginia, 123 
Minn. 48, 142 NW 1042. 

Miss.—Reid vy. Trowbridge, 78 Miss. 
542, 29 S 167. 

Nebr.—Christensen v. Fremont, 45 
Nebr. 160,.63. NW 364. 

N. J.—Jones v. Atlantic City, 81 
N. J. L. 259, 80 A 24, 

N. Y.—Hequembourg vy. Dunkirk, 
49 Hun 550, 2 NYS 447. 

N. C.—Fawcett v. Mt. Airy, 134 
N. C. 125, 45 SE 1029, 101 AmSR 
825, 68 LRA 870 [overr Mayo v. 
Washington, 122 N. C, 5, 29 SE 343, 
40 LRA 163]. 

Oh.—Butler v. Karb, 96 Oh. St. 472, 
117 NE 953. 

Pa.—Wade v. Oakmont Borough, 
165 Pa, 479, 30 A 959. 3 

S. C.—Mauldin v. Greenville, 33 S. 
C.1,. 12 SE (434,"8 DRA 297. 

Tenn.—Keenan y. Trenton, 130 
aes 71, 168 SW 1058, AnnCas1916B 
5 


Tex.—Bass vy. Clifton, (Civ, A.) 261 
SW 795. % 
80 


Wash.—Chandler v. 
Wash. 154, 141 P 331. 

Wis,—Ellinwood v. Reedsburg, 91 
Wis. 131, 64 NW 885. 

N. S.—Atty.-Gen. v. Chambers Elec- 
tric Light, etce., Co., Ltd., 14 DomLR 
883, 13 EastLR 443. 

“There can be little or no doubt 
that the power to light the streets 
and publie places of a city is one of 
its implied and inherent powers, as 
being necessary to properly protect 
the lives and property of its inhabi- 
tants, and as a check on immorality.” 
Crawfordsville v. Braden, 130 Ind. 
149, 156, 28 NE 849, 830 AmSR 214, 
14 LRA 268. 

[a] City may contribute toward 
erection of plant by local improve- 
ment district when general public 
shares benefits. Bank of Commerce 
v. Huddleston, (Ark.) 291 SW 422. 

66. Osburn v. Stone, 170 Cal. 480, 
489, 150 P 367. 

“The lighting of a municipality 
falls so completely within the all- 
embracing arms of the police power, 
—a city in darkness would be so 
anomalous in our modern civilization, 
that no authority other than such 
a general welfare clause is neces- 
sary, even if that be necessary, to 
justify the authorities in providing 
for street illumination.’ Osburn v. 
Stone, supra. : 


Seattle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


f 


di 


- 
j 


) 
Pe 


§§ 2308-2309] 


may be included in powers given in general terms,*? 
as in a general welfare clause.®% 

Nature of power; proprietary. Whatever a city 
does in engaging in the furnishing and delivering 
of electricity to itself and its inhabitants is done 
in its proprietary or quasi-private capacity.°2 A 
city engaged in manufacturing and supplying elec- 
tricity for other than municipal purposes is an 

‘electrical corporation’’ within the meaning of a 
statute applicable to such companies.7° 

_Constitutionality of statutes. A charter author- 
izing the creation and alteration of lighting districts 
and the installation of additional lighting does not 
authorize the taking of property without due process 
of law because it fails to detail the methods for 
the assessment and collection of a special assess- 
ment to meet the cost.71 Where a city has the 
power to pay for lighting the streets from taxes 
paid upon all the property in the city, the city’s 
guaranty of the payment of bonds issued for a 
lighting improvement does not violate the consti- 
tution.” 

[§ 2309] (2) Extent and Limits of Power.7* Un- 
der an act authorizing cities having a plant, appli- 
ances, or machinery designed or used for furnishing 
a public water supply, to utilize, use, and develop 
any power which may be derived therefrom and to 
develop additional power to furnish electrical en- 


67. Southern Utilities Co. v. Pa- 73. 
latka, 86 Fla. 583, 99 S 236; Jones| supra § 2305. 
v. Atlantic City, 81 N. J. L. 259, 80 
A 24; Bass v. Clifton, (Tex. Civ. A.) 
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In case of water supply see 


74 Lighthipe v. Orange, 75 N. J. 
L. 365, 68 A 120 [aff 76 N. 


[44°C] age 


ergy for lighting power or other public use, and 
to provide funds necessary for such purpose, a city, 
in order to establish an electrical plant by virtue 
thereof, must, at the time it assumes to exercise 
the authority, be possessed of some plant, appli- 
ances, or machinery already established in connec- 
tion with its public water supply.’4 

Incidental powers. Under a power to provide 
light a city has authority to do and perform every- 
thing incident thereto and necessary to attain that 
object."> Thus an express power to light streets 
and public buildings necessarily authorizes the use 
of the streets for the accomplishment of that pur- 
pose;’° and an implied power to light a city carries 
with it incidentally the further power to procure 
or furnish whatever is necessary for the production 
and dissemination of the light.77 As an incident 
to the power to provide for lighting necessary to 


-health and comfort, a city may carry on the busi- 


ness of supplying light,’® contribute toward the en- 
terprise,’® incur indebtedness for that puxpose,®° or 
pay therefor by general taxes.*! A city has a wide 
discretion in the exercise of its power to provide 
for light and in the management of its lighting 
plant,®* and is entitled to do all those things nat- 
urally connected with it and belonging to the run- 
ning of such a_business;§* and so it may sell, if 


504, 1389 NW 409. 
77. Bank of Commerce v. Huddle- 
ston, (Ark.) 291 SW 422; Crawfords- 


de ie SL73 ville v. Braden, 130 Ind. 149, 28 NE 


261 SW 795. 823, 74 A 1135]. 849, 30 AmMSR 214, 14 LRA 268: Atty.- 
68. Osburn v. Stone, 170 Cal. 480, 75. U. S.—Indianapolis v. Con- Gen. v. Chambers Blectric Light, etc., 
£50, "P2367,(371 Leit ‘Cy el: sumers’ Gas Trust Co., 144 Fed. 640,| Co., Ltd. (N. S.) 14 DomLR 883, 13 
69. Los Angeles Gas, etc., Co. v.| 75 CCA 442 [certiorari den 203 U. S$] BastLR 443. 
Los Angeles, 241 Fed. 912; Hender-| 592, 27 SCt 779, 51 L: ed. 331]. 78. Bank of Commerce v. Huddlé- 
son v. Young, 119 Ky. 224, 88 SW Ark.—Bank of Commerce v. Hud-]| ston, (Ark.) 291 SW 422. 
583, 26 Kyl 1152; Littleton’ v.| dleston, 291 SW 422. 79. Bank of Commerce v. Huddle- 
Hagerstown, 150 Md. "163, 132 A 773. Cal.—Miller v. Los Angeles, 185] ston, supra. 
70. Hagerstown vy. Littleton, 143] Cal. 440, 197 P 342. Bank of Commerce v. Huddle- 
Md. 591, 123 A 140. Fla.—State ov. Pinellas County{|ston, supra. See also infra XIX. 
[a] Being subject to the Public} Power Co., 87 Fla. 243, 100 S 504. 81. Bank of Commerce v, Huddle- 
Service Commission Law, it may not Ga.—McMaster v. aynesboro, 122] ston, supra. 
build an additional plant for supply-| Ga. 231, 50 SE 122. 82. McMaster v.. Waynesboro, 122 
ing light and power to citizens, a Ill.—Mosiman Plumbing Co. v, Po-| Ga. 231, 50 SE 122; Henderson v. 


purpose other than municipal, with- 
out permit from the commission. 
etal vivre v. Littleton, 143 Md, 591, 
123 A 140 

[b] Municipalities supplying pub- 
lic utilities, such as lighting, are to 
be considered just: as other public 
service corporations similarly en- 
gaged in relation to public service 
commission. Littleton v. Hagers- 
town, 150 Md, 163, 132 A 773 

71. Parker v. ‘Wallace, 80 Misc. 
425, 142 NYS 523, 

[a] Reason for rule.—‘“To my 
mind a clear distinction exists be- 
tween the situation here presented 
and those which have been, from time 
to time, under the scrutiny of the 
court. All the cases to which my 
attention is directed were decided in 
consideration of acts which com- 
manded the assessment of property 
without making provision for notice 
to the property owner and afford- 
ing him opportunity to present his 
grievance and protect his interest as 
he might deem needful, or else were 
cases where assessments had been 
had under permissive laws provid- 
ing for notice but the notice had not 
been given. This act in no manner 
commands the exercise of the au- 
thority therein conferred. It is sim- 
ply an extension of certain powers 
theretofore vested in the common 
council and, as above stated, action 


could only ‘be had under it in con-. 


formity with the requirements of 
the laws governing the city.” Parker 
v. Wallace, 80 Misc. 425, 434, 142 


72. Wicks y. Salt Lake City, 60 
Utah 265, 208 P 538. 


[44 C. J.—12] 


NYS 523. 


cahontas, 199 Ill. A. 211 
Ind.— Crawfordsville v. Braden, 130 


Ind, 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268. 
Iowa.—Davenport. Gas, ete., Co. v. 


Davenport, 124 Iowa 22, 98 NW 892. 
Kan.—State v. Hiawatha, 53 Kan. 
MTS 366 Pah iag; 
Ky .—Henderson vy, Young, 119 Ky. 
224, *33 SW 583, 26 KyL 1152. 
Lia.—Baton Rouge Waterworks Co. 
v. Louisiana Pub. Serv. Commn., 156 
La. 539, 100 S 710. 


Mich.—Andrews v. South Haven, 


187 Mich. 294, 153 NW 827, LRA1916A 
908, AnnCas1918B 100. 
Minn.—Backus vy. Virginia, 123 


Minn. 48, 142 NW 1042. 

Miss.—Reid v. Trowbridge, 78 
Miss. 542, 29 S 167. 

weak eer v. Fremont, 45 
Nebr. 160, 68 NW 3 

N. J.—Oakley Vv. enti City, 63 
N.S. Li. 127, 44 A: 651, 

N. Y.—Hendrickson v. New York, 
160 N. Y. 144, 54 NE 680, 

N. C.—Fawcett v. Mt, Airy, 134 
N. C. 125, 45 SE 1029, 101 AmSR 825, 
63 LRA 3870. 

Oh.—Butler v. Karb, 96 Oh. St. 
472, 117 NE 953. 

S. C.—Mauldin v. Greenville, 33 S. 
GC. 1, 11 SE 434, 8 LRA 291. 

Tenn. —Keenan v. Trenton, 130 Tenn. 
71, 168 SW 1053, AnnCas1916B 519. 


Wash.—Chandler. v. Seattle, 80 
Wash. 154, 141 P 331. 
Wis.—Neacy v. Milwaukee, 151 


Wis. 504,139 NW 409. 

N. S.—Atty.-Gen. v. Chambers Elec- 
tric Light, ete., Co., Ltd., 14 DomLR 
883, 13 EastLR 443. 

76. Neacy v. Milwaukee, 151 Wis. 


Young, 119 Ky. 224, 83 SW 583, 26 
KyL 1152; Detroit v. Wayne County 
Cir, Judge, 79 Mich. 384, 44 NW 622; 
Butler v. Karb, 96 Oh, St. 472; 117 
NE 953. 

{a] Courts will not interfere (1) 
with reasonable discretion in such 
matters. Henderson v. Young, 119 
Ky. 224, 83 SW 583, 26 KyL 1152. 
(2) Courts cannot interfere om com- 
plaint that the capacity of plant is 
overtaxed, that streets are insuffi- 
eiently lighted because of light sup- 
plies to private consumers, and that 
rates charged are inadequate to meet 
cost of production and transmission. 
Butler v. Karb, 96 Oh, St. 472, 117 
NE 9538. . 

[b] Where a municipality is 
brought into competition with other 
plants through the exercise of an 
express authority to furnish light 
for private as well as public use, 
it will not be deemed that the legis- 
lature contemplated that it should be 
subjected to restrictions and. re- 
straints which are not imposed upon 
its competitors, and thus the’ fact 
that the prices charged by the mu- 
nicipality for electric current sold to 
private consumers are substantially 
less than the cost of generating and 
distributing such current together 
with interest on the investment, or 
that the prices charged to private 
consumers are not uniform in the 
sense that they are not unvarying, 
furnishes no ground for interference 
by the court. Butler v. Karb, 16 
OhNPNS 593. 

83. Andrews v., South, Haven, 187 
Mich, 294, 153 NW 827, LRAI916A 
908, AnaCas1918B 100. 
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necessary, lighting fixtures to its inhabitants.®* 
Power to erect or purchase plant or contract for 
light. While it has been held that even under an 
express power to light its streets, a city has no 
right, by implication, to erect a lighting plant,®° 
there are cases holding that under an implied power 
to provide light a city may erect a plant for that 
purpose** when not prevented by any exclusive char- 
ter vested in some other person or company.®? The 
better rule would seem to be that if a city is ex- 
pressly authorized to light its streets, it may exe- 
cute that power either by contract®® or by the erec- 
tion’® or the purchase®® of a plant; but the city 
may not purchase the unexpired franchise of a pri- 
vate owner.®! The express power to construct ordi- 
narily includes the power to purchase.®°? And the 
express power to contract for lights includes the 
power to purchase or construct light plants.°* But 
where the power to construct prescribes specifically 
the place where the plant shall be constructed, and 
the manner in which it shall be built, it cannot be 
construed as authorizing the city to acquire such 
a plant by purchase.®* The city council has no 


84 Andrews _ v. South Haven, [ad] 
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Sale of franchise.—Under a 
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power to appropriate public money, under a con- 
tract made by private persons, to aid in the erection 
of a lighting plant.% 

Abandonment of property purchased. <A portion 
of the property bought with proceeds of a bond 
issue for the construction of electrie light works 
may be abandoned when it has become unsuitable 
or unprofitable to use it for the purpose for which 
it was originally intended, and it is not necessary 
to have an election for such purposes.%° 

Extensions. The power to provide for the light- 
ing of streets, alleys, avenues, sidewalks, wharfs, 
and public grounds includes the power to make ex- 
tensions,®’ or to purchase a light plant or to contract 
for extensions to an existing plant.%® 

City may employ an electrical engineer to pre- 
pare plans and specifications for an electric light 
distributing system for public lighting without 
adopting an ordinance for the construction of a 
municipal lighting plant. 

[§ 2310] (3) Power as Affected by Maintenance 
of Private System. As in the case of a water sup- 
ply plant* a city is not prevented from maintaining 


Tenn.—Keenan v. Trenton, 130 


supra, : 

85. Carthage v. Carthage Light 
Co., 97 Mo. A. 20, 70 SW 936; Howell 
v. Millville, 60 N. J. L. 95, 36 A 691; 
Stehmeyer v. Charleston, 53 S. C. 259, 
31 SE 322. 

86. Mosiman Plumbing Co. v. Po- 
‘cahontas, 199 Ill. A, 211; Blanchard 
Vv. Benton, 109, Ill, A,-569; Hay..'v. 
Springfield, 64 Ill. A. 671; Fawcett 
Wa, Ms “Airy 13.40 Ni Co 9t2Zb i 45-48 R 
1029, 101 AmSR 825, 63 LRA 870; 
Ellinwood v. Reedsburg, 91 Wis. 131, 
64 NW 885. See also supra § 2094 in 
43°C. J. 

87. Atty.-Gen. v. Chambers Elec- 
‘tric Light, etc., Co., Ltd. (N. S.) 14 
DomLR 883, 13 HastLR 4438, 

- 88. Cal.—Miller 
185 Cal, 440, 197 P 342. 

Fla.—State v. Pinellas 
Power Co., 87 Fla. 243, 100 S 504. 

Ga.—McMaster v. Waynesboro, 122 
Ga. 231, 50 SE 122. 
seater seen ae vy. La Porte, 33 Ind. 

Iowa.—Davenport Gas, ete., Co. v. 
meee ont 124 Towa 22, 98 NW 


Ky.—Newport v. Newport Light 
Co., 89 Ky. 454, 12 SW 1040, 11 KyL 
840; Newport v.. Newport Light Co., 
84 Ky. 166. 

Mich.—Detroit v. Wayne County 
Cir. Judge, 79 Mich. 384, 44 NW 622. 

Miss.—Reid v. Trowbridge, 78 Miss. 
542, 29 S 167. 

N, J.—Oakley v. Atlantic City, 63 
N. J. L. 127, 44 A 651. 

N. Y.—Hendrickson v. New York, 
160 N. Y. 144, 54 NE 680. 

Wis.—LeFeber v. West Allis, 419 
Wis. 608, 97 NW 203, 100 AmSR 917. 

{a] Contract must be reasonable. 
—LeFeber v. West Allis, 119 Wis. 


608, 97 NW 203, 100 AmSR 917. “4 


{b] Discretion of council.—(1) It 
is within the discretion of a city 
council to select any system that 
will furnish lights of the required 
brilliancy at the lowest rates. De- 
troit v. Wayne County Cir. Judge, 79 
Mich. 384, 44 NW 622. (2) A’‘con- 
tract for the lighting of the streets 
with electricity will not be enjoined, 
although it may render useless an 
oil lighting equipment owned by the 
city. McMaster v. Waynesboro, 122 
Ga. 231,50 SE 122. 

[ec] Loan of municipal credit.—A 
contract by a city for the electric 
lighting of streets for an extended 
period by a corporation does not 
amount to an appropriation or loan 
of the city’s credit to such corpora- 
tion. Reid v. Trowbridge, 78 Miss. 
542, 29 S 167. 


| pipes and lamp-posts. 
v. Los Angeles, 


County | 


power to provide by ordinance for 
the lighting of municipal streets, the 
city may provide for the sale to the 
highest bidder of the exclusive fran- 
chise of supplying it with gas for a 
period not in excess of the legislative 
limitation of the duration of fran- 
chises. Truesdale v. Newport, 90 SW 
589, 28 KyL 840. 

[e] Street fixtures.—The author- 
ity conferred on the common coun- 
cil of La Porte by Act (1867) § 68, 
to contract ‘for lighting such streets 
according to the general plan of such 
improvements in said city,’’ embraces 
the street fixtures necessary for the 
purpose referred to, including gas 
Nelson vy. La 
Porte, 33 Ind. 258. ; 

{f] Effect of prior contract.—Un- 
der Comp, L. § 2908, providing that 
the council of an incorporated village 
may contract for any period not ex- 
ceeding ten years for gas, electric, or 
other lights, the council has no 
power to enter into such contract 
during the life of a valid contract 
previously entered into, covering the 
period of ten years. Morrice v. Sut- 
ton, 139 Mich. 643, 108 NW 188. 

{g] A charter empowering the 
city to acquire, by purchase or cther- 
wise, all property necessary or con- 
venient to furnish the city and its 
inhabitants with light, ‘eat, and 
power, even if such provision is to 
be strictly construed, authorizes the 
city to make a contract for the pur- 
chase of electric energy sufficient to 
supply its inhabitants, although such 
energy is not, strictly speaking, prop- 
erty, especially in view of a provision 
authorizing the acquisition of all 
property necessary for the mainte- 
nance of an electric light system, and 
a provision giving the city the 
powers which a municipal corpora- 
tion might exercise under the state 
constitution. Miller v. Los Angeles, 
185 Cal. 440, 197 P 342. 

Power to contract generally see 
infra § 2484 et seq. 

89. Fla—State v. Pinellas County 
Power Co., 87 Fla. 248, 100 S 504. 


Kan.—State v. Hiawatha, 53 Kan. 
477, 36 P 1119. 
La.—Houma Lighting, etc. Mfg. 


Co, v. Houma, 127 La. 726, 53 S 970. 

Nebr.—Christensen v. Fremont, 45 
Nebr. 160, 63 NW 364. 

N. J.—¥Franklin v. Horton, 97 N. J. 
L, 25,7116 A 176. 

N. C.—Fawcett v. Mt. Airy, 134 N. 
C. 125, 45 SE 1029, 101 AmSR_ 825, 
638 LRA 870 [overr Mayo v. Wash- 
ington, 122 .N. 

LRA 163]. 


C. 5, 29 SE 343, 40 


poate 71, 168 SW 1053, AnnCas1916B 

Wash.—Chandler_ y. 
Wash. 154, 141 P 331. 

90. U. S.—lIndianapolis v. Con- 
sumers’ Gas Trust Co., 144 Fed. 640, 
75° CCA 472. 

Minn.—Backus_ v. 123 
Minn. 48, 142 NW 1042. 

S. C.—Mauldin v. Greenville, 33 S. 
C. 1,,.11 SE 434, 8 LRA 291. 

Tenn.—Keenan vy. Trenton, 130 
ae et 71,168 SW 1053, AnnCas1916B 

Wis.—Connor v. Marshfield, 128 
Wis. 280, 107 NW 639. 

[a] Purchase of engine.—A con- 
tract by a city.to buy an engine to 
operate the city lighting plant is 
within the general powers -of the 
council. Arbuckle-Ryan Co. y. Grand 
Ledge, 122 Mich. 491, 81 NW 358. 

91. State v. Stafford, 92 Kan. 343, 
140 P 868. 

92. Quinby v. Consumers’ 
Trust Co., 140 Fed. 362. 

[a] Purchase of natural gas plant. 
—Statutory power to construct and 
establish gas works or to regulate 
the establishment thereof by others 
is broad enough to authorize the city 
contract for the purchase of a natu- 
ral gas distributing plant. Indian- 
apolis v, Consumers’ Gas Trust Co., 
144 Fed. 640, 75 CCA 442 [certiorari 
den” 203) Use S.:592, (27 SCte 779; 951 
L. ed. 331] (the term “gas works” 
is not to be narrowed by the fact that 
when the authority was granted, 
natural gas was not known to be a 
product available for use in the lo- 
cality). 

93.. Swann v. Murray, 146 Ky. 148, 
142 SW 244. ¥ 


Seattle, 80 


Virginia, 


Gas 


94. Austin v. McCall, 95 Tex. 565, 
68 SW 791. 
95. Morrice v. Sutton, 139 Mich. 


643, 103 NW 188. 

96. Moomaw vy, Sions, 96 Okl, 202, 
220 P 865: 

97. Mosiman Plumbing Co. v. Po- 
cahontas, 199 Ill. A. 211. 

98. Mosiman Plumbing Co. v. Po- 
cahontas, supra. 

99. Franklin v. Horton, 97 N. J. L. 
25, 116 A 176. 

[a] This is so since by virtue of 
a statute, its governing body may 
cause such distributing system to be 
constructed by the municipality or 
by a contractor who engages to fur- 
nish a street lighting system for a 
stated term. Franklin v, Horton, 97 
N..J.-Li. 25, 116. A 176, 

Plans and specifications see infra 
§§ 2364-2374, 2426-2428. 

1. See supra § 2306. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


§§ 2310-2311] 


P- 


Ss 


its own light plant by the fact that there is an 
existing light company in the city,? or because it? 
or the legislature? has granted a franchise to a 
private company. The grant of a lighting franchise 
will not be construed by implication to divest the 
municipality of its power to construct an inde- 
pendent system of its own. But a city may ex- 
clude itself from constructing and operating wa- 
terworks of its own for the term covered by the 
contract. And a charter provision that the erec- 
tion of a plant by the city shall terminate an ex- 
isting franchise to a private owner is unconstitu- 
tional.7. Moreover, it may properly be provided by 
statute that if a city wishes to maintain its own 
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plant it must purchase the existing plant of a pri- 
vate company. And it has’ been held that such 
a provision in the general law is applicable to a 
city, although a later provision in its charter ex- 
pressly authorizes it to provide for the establish- 
ment of light plants and maintain and support 
them.® 

[§ 2311] (4) Right To Supply Inhabitants.'° 
The legislature has power to authorize cities to 
erect and maintain electric light plants to supply 
its citizens, to be paid for from taxes.11 And it 
is generally held that the municipality must have 
express authorization to maintain a plant for fur- 
nishing light for private as well as public use,? al- 


2. Beardmore vy. Toronto, 20 Ont. 
L, 165, 14 OntWR 1262 [app dism 21 
Ont. L. 505, 16 OntWR 604]. 

3. U. S.—Hamilton ‘Seeder one 

3 


Co. v. Hamilton, 146 S. 258, 
Sct 90, 36 L. ed. 963; Thompson- 
Houston Electric Co. v. Newton, 42 
Fed. 723. 


Kan.—Humphrey v. Pratt, 93 Kan. 
413, 144 P 197. 

La.—Houma Lighting, etce., Mfg. 
Co. v.. Houma, 127: La. 726, 53 S 970. 

Nebr.—Bell v. David City, 94 Nebr. 
157, 142 NW 523. 

Oh.—State v. Hamilton, 47 Oh. St. 
52, 23 NE 935. 

Pa.—Titusville Electric Light, etc., 
Co. v. Titusville, 196 Pa. 3, 46 A 195. 
- Tex.—Vernon v. Montgomery, (Civ. 
A.) 265 SW 188; Joy v. Terrell, (Civ. 
A.) 138 SW 2138. 
~ Compare Colorado Springs Vv. 
Pike’s Peak Hydro-Hlectric Co., 57 
Colo. 169, 140 P 921 (holding that, 
where an ordinance shows an agree- 
ment tpon the part of the company 
to furnish water to the inhabitants 
of the city at not exceeding certain 
maximum rates, and to the city itself, 
upon terms to be agreed upon, made 
definite, as far as the city was con- 
cerned, for the term of five years, 
the contract does not prevent the 
city, after the expiration of five 
years, from constructing its own 
plant); Weeks v. Vegreville, 9 Alta. 
L. 56 (holding that, as the contract 
with the private company was _ in- 
valid it was not necessary to consider 
the question raised by the rule in 
the text). 

[a] Where the city has not lim- 
ited or extinguished its power (1) 
by a franchise granted to a private 
corporation, it may operate a ligh 
plant without violating its contract. 
Humphrey v. Pratt, 98 Kan. 413, 144 
P 197. (2) A-grant by a city to an 
electric light company to , supply 
light, heat, and power by electricity 
in the city and territory adjacent 
thereto is not in derogation, either 
expressly or by implication, of the 
city’s right to furnish street lamps: 
in any part of the city where it was 
already furnishing them, and hence 
not in derogation of the city’s right 
to provide them in any part of the 
city. Titusville Electric Light, etc., 
Co. v. Titusville, 196 Pa. 3, 46 A 195. 

4, Public Serv. Co. v. Loveland, 
79 Colo. 216, 245 P 493. Compare 
Findlay Gaslight Co. v. Findlay, 2 
Oh, Cir. Ct.- 237, 1 Oh. Cir. Dec. -463 
(holding that if a private company 
abandons the manufacture of gas 
for the purpose of lighting streets, 
public and private buildings as au- 
thorized by its charter, a municipal- 
ity, which has contracted with the 
company for such lighting has the 
power to provide means for furnish- 
ing light and heat to the inhabitants, 
and may utilize natural gas for such 
purpose). a 

5. Crouch v. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. Compare 
Ricard v. Grand’Mere, 50 Can. 8. C. 
(122, 20 DomLR 768 [varying 23 Que. 
K. B. 97] (holding that, where a mu- 
nicipal corporation granted exclusive 
franchises for supplying electric 
light, etc., to the inhabitants of the 


municipality for the term of ten 
years, with a proviso giving the 
grantee a preference over any other 
person tendering for such_ service, 
at the end of that term, at the rates 
mentioned, in the competing tender, 
for an additional term of ten years, 
and on the termination of the ten 
years passed a by-law whereby it 
undertook to perform these services 
and refused to renew the contract for 


the additional term, the by-laws 
would be set aside and the munici- 
pality restrained from acting 
thereon). 


6. Vicksburg v. Vicksburg Water- 
works Co., 202 U. S, 458, 26 SCt 660, 
50 Lk. ed. 1102; Knoxville Water Co. 
v. Knoxville, 200 Uii-S.) 22,26 .SCt 
224, 50 L. ed. 353; Mercantile Trust, 
etc., Co. v. Columbus, 161 Fed. 135 
[rev on other grounds 218 U. S. 645, 
31 SCt 105, 54 Lr ed. 1193]; Walla 
Walla Water Co. v. Walla Walla, 60 
Hed: =957" [ath 1200) Sole P9eS Ce 7i,, 
43 L. ed. 341], 

[a]. Where a city has power un- 
der a general welfare clause to con- 
tract with a water company for 
water supply for a term of years, 
it is no objection to such contract 
that it provides that the water com- 
pany shall have an exclusive fran- 
chise,' which provision precludes the 
city from entering into competition 
with the waterworks company by the 
erection of works of its own. Mer- 
ecantile Trust, etc., Co. v. Columbus, 
161 Fed. i135 [rev on other grounds 
218.0, +S 45.) 01. Set Ob peo 4. lured: 
1193]. Compare Rogers Park Water 
Co. v. Chicago, 131 Ill. A. 35 (holding 
that a municipal corporation cannot 
absolutely alienate and abdicate its 
power to supply water to its citi- 
zens). 

Power to grant exclusive privilege 
generally see infra § 2381. 

7. Vernon v. Montgomery, (Tex. 
Civ. A.) 265 SW 188. 

8. Norwich Gas, ete., Co. v. Nor- 
wich, 76 Conn. 565, 57 A 746. Com- 
pare Dravo-Doyle; Co. vy. Orrville, 93 
Oh. St. 286, 112 NE 508 (holding that 
a statute which authorizes the coun- 
cil of a municipality, when it is 
deemed expedient and for the public 
good, to erect gas works or electric 
works at the expense of the corpora- 
ration, or to purchase any gas or 
electric works already erected 
therein, with the proviso that in 
village where gas works or electrical 
works have already been erected by 
any person, company of persons, or 
corporation, to whom a franchise to 
erect and operate gas works or elec- 
tric works has been granted, and 
such franchise has not yet expired, 
the council shall, with the consent of 
the owner or owners, purchase such 
gas works or electric works already 
erected therein, is unconstitutional 
and void so far as the proviso is 
concerned, because it is an unauthor- 
ized limitation of the plenary power 
conferred by the constitution on 
“any municipality’ to acquire, con- 
struct, own, lease and operate any 
public utility the product or service 
of which is or is to be supplied to 
the municipality or its inhabitants, 
and to contract with others for any 


such product or service). ; 
CES Petersburg v. Pinellas 
aes Power Co., 87 Fla. 315, 100 


10. In case of water supply see 
supra § 2305. 

11. Colorado Springs. v. Pike’s 
Peak Hydro-Electric Co., 57 Colo. 169, 
140 P 921. 

12. Cal.—Hyatt v. Williams, 148 
Cali: (abo. et be ads Compare Cary 
v. Blodgett, 10 Cal. A. 463, 102 P 668 
(holding that such an authority, if 
not explicitly expressed, is at least 
necessarily implied from a statute 
empowering cities of the sixth class 
to acquire, construct, and maintain 
works for light for the inhabitants 
thereof). 

Ill.—Ladd v. Jones, 61 Ill. A. 584. 

Ky.— Overall v. Madisonville, 125 
Ky. 684, 102 SW 278, 31 KyL 278, 
12 LRANS 433. 

Md.—Hagerstown v. Littleton, 1438 
Md. 591, 123 A 140. 

Mass.—Spaulding v. Peabody, 153 
Mass. 129, 26 NE _ 421,°10 LRA 397; 
In re Opinion of Justices, 150 Mass. 
592, 24 NE 1084, 8 LRA 487. 

Nebr.—Bell v. David City, 94 Nebr. 
157, 142 NW 523: Todd v. Crete, 79 
Nebr. -671, 113 NW 172, 79 Nebr: 
677, 115 NW 307; Christensen v. Fre- 
mont, 45 Nebr. 160, 68 NW 364. 

N. ._Y.—Potsdam WHlectric Light, 
etc., Co. v. Potsdam, 49 Mise. 18, 97 
NYS 190. 

Oh.—Lakewood v. Cleveland Elec- 
tric Illum. Co., 21 OhNPNS 289. 

Pa.—Titusville Hlectrie Light, etc., 
Co. ve, Titusville 296" Pasta eeeo VA 
Aeee Ransberry v. Keller, 9 Pa, Co. 


S. C.—Mauldin v. Greenville, 33 
S.C. 1, 11 SE 434, 8 LRA 291. 

Vt.—Rand v. Marshall, 84 Vt. 161, 
BSP UA 7 OO. Compare Swanton v. 
Highgate, 81 Vt. 152, 69 A 667, 16 
LRANS 867 (holding that the char- 
ter, as amended, conferred neither 
express nor implied power on the 
village to furnish its inhabitants 
with electric lights for private use). 

Ont.—Beardmore v. Toronto, 20 
Ont. L. 165, 14 OntWR 1262 [app 
dism 21 Ont. L. 505, 16 OntWR 604}; 
Smith v. London, 20 Ont. L. 133, -14 
OntWR 1248 [aff 13 OntWR 1148]. 

Compare Baker v. Cartersville, 127 
Ga. 221, 56 SE 249 (where it was said 
that it was unnecessary to decide 
whether the vending of light to pri- 
vate consumers is but an incident of 
supplying the same for the city’s 
own uses, as there was express statu- 
tory authority to so vend it). 

{a] Either an express grant of 
such power, or a legislative construc- 
tion of the grant of the powers con- 
ferred by a_ provision that city 
councils of certain cities may pass 
ordinances to carry into effect all 
the powers granted for the govern- 
ment of the cities and to do all 
things properly belonging to the po- 
lice of incorporated cities is em- 
braced in a statute giving public 
boards control of the lighting of 
public places and of such works as 
the city may own for supplying the 
city or the inhabitants thereof with 
light, and exclusive power to build. 
Overall v. Madisonville, 125 Ky, 684, 


180 [44 C.J.] 
though it has been held that a general power to 
establish and maintain light plants,!* or to ight the 
city,!* authorizes the erecting of a plant for the 
purpose of furnishing light to its inhabitants, and 
that a power to make a contract with private per- 
sons for the furnishing of lights for streets includes 
the power to contract for the furnishing of light 
to the inhabitants of the municipality.° And fur- 
ther it has been held that the implied right to fur- 
nish private consumers with light is not limited by 
the fact that a general statute which enumerates 
certain powers does not include such right, as such 
a statute does not necessarily operate to exclude 
powers not enumerated;'® and that a municipality 
authorized to maintain, own, and operate an elec- 
trical lighting plant has implied power to dispose 
of excess electrical current for power purposes.’’ 
Also it has been held that, under a statute author- 
izing the construction of an electric lighting system, 
the city may provide for the construction of a 
public lighting system in such a way that private 
lighting may be subsequently added, although the 

lant so constructed may be more expensive.?® 

[§ 2312] (5) Right To Supply Noninhabitants.® 
Under a power to establish an electric light plant 
and transmission lines and provide for the proper 
necessities of a rapidly increasing population, where 
it has a large surplus of power, the city may legiti- 
mately run a transmission line beyond its bounda- 
ries to a near-by city and sell such 


electricity 
lighting). 
15, 


102 SW 278, 31 KyL 278, 12 LRANS 
433 


{b] Power to furnish gas to in- 
habitants does not include power to 
furnish electricity.—Under an act au- 
thorizing a municipality to establish 
and maintain municipal lighting, 
power, and heating plants and to 
establish, maintain, and operate natu- 
ral gas plants and to furnish the 
municipality and the inhabitants 


16. 
LRA 268. 


1 
245, 77 S 835 
[a] 
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surplus power.?° 


to private citizens 


University Place v. 
etc., Light Co., 109 Nebr. 370, 
NW 432. 


Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 14 


7 McDonald v. 
Driving machinery.—A mu- 


188 9311-2315 


[§ 2313] g. Conduits and Subways. As in the 
case of other improvements?! a city may construct 
conduits, subways, or tunnels,?? under authority 
granted expressly”? or by necessary implication.?* 
Under the power vested in cities to keep the streets 
in good order and repair and in safe and passable 
condition, a city has the implied power to build 
a conduit or subway for electric wires.2> The prime 
purpose of a street is to provide a way for public 
travel,’ and an easement in the subsurface, even 
for lawful purposes, is not an absolute right?’ but 
subordinate to the rights of the public therein, and 
subject to the powers of the municipal authorities 
to construct subways.28 A statute empowering a 
city to construct tunnels under any public street 
or under any land in which it may then have an 
easement does not require that the city shall have 
had such easement at the time of the proposed 
undertaking, but it is sufficient that it shall have 
acquired the right prior to the construction of the 
tunnel.?° 

[§ 2314] h. Transportation and Communication 
—(1) In General. As in the case of other improve- 
ments®° a city may, under express or implied power 
to do so, provide for and maintain transportation 
and communication facilities,** such as a bus line,*? 
a railroad,®* or,a radio broadeasting station.** 

[§ 2315] (2) Busses.*° Bus lines cannot be op- 
erated by the city unless the power to do so has 
been expressly granted to it;°° and the power can- 


under the Street Improvement Act 
of 1913, as amended by St. (1917) 
p 970. Hayes v. Handley, 182 Cal. 
273, 187 P 952. 
Railroads see infra § 2316. 
Henne has railroad see infra § 


for 


Lincoln 


: 23. 
Ward, 201 Ala. 


See constitutional, 

and charter provisions. 
24, Hayes v. Handley, 182 Cal. 2738, 

187 P 952; Moffat v. Denver, 57 Colo. 


statutory, 


thereof with natural gas for heating, 
lighting, and power purposes, and to 
acquire by purchase, lease, or other- 
wise, all necessary lands for such 
purposes, within and without the mu- 
nicipality, a municipality is not au- 
thorized to furnish electric light to its 
inhabitants. Lakewood vy. Cleveland 
Hlectric [llum. Co., 21 OhNPNS 289. 

[ec] Statutes considered together 
held to give the city the right to, 
furnish electric light and power to 
its citizens. Hagerstown v. Little- 
ton, 143 Md, 591, 123 A 140. 

13. Thompson- Houston Electric 

Co. v. Newton, 42 Fed. 723; Jackson- 
ville Electric Light Co. v. Jackson- 
ville, 36 Fla, 229, 18 S 677, 51 AmSR 
24, 30 LRA 540; Crawfordsville v. 
Braden, 130 Ind, 149, 28 NE 849, 30 
AmSR 214, 14 LRA 268. 
, [a] Authority to provide for 
lighting the city by gas or other 
illuminating material or in any other 
manner, together with other specified 
powers, is sufficient to authorize the 
erection and maintenance at public 
cost of an electric plant of sufficient 
power and capacity to light, not only 
the streets and public places in the 
corporation, but also for the purpose 
of supplying the inhabitants of the 
city with electric light for use .in 
their private residences and houses. 
Jacksonville Electric Light Co. v. 
Jacksonville, 36 Fla. 229, 18 S 677, 51 
AmSR 24, 30 LRA 540. 

14. Chandler vy. Seattle, 80 Wash. 
154, 141 P 331. Compare Crouch v. 
McKinney, 47 Tex. Civ. A. 54, 104 S 
518 (holding. that a city owning and 
operating an electrie light plant, as 
authorized by the statute, empower- 
ing cities to provide for lighting the 
streets, etc., may, after discharging 
its duty to the public, sell its surplus 


nicipal corporation authorized to own, 
operate, and maintain an electric 
lighting plant, has implied author- 
ity as incidental to the operation of 
the plant to utilize the excess elec- 
tric current by disposing of the same 
for operation of electrical driven ma- 
chinery, so long as that use does not 
interfere with the main purpose of 
furnishing light. McDonald vy. Ward, 
201 Ala, 245, 77 S 835. 

18. Livermore v. Millville, 85..N. 
J. LL. 655,° 90. A 380, 

19. In case of water supply see 
supra § 2307. 

Right to carry lighting system be- 
yond boundaries see infra § 2328. 

20. Muir v. Murray City, 55 Utah 
368, 186 P 433. 


21. See supra § 2268. 
22. See cases passim this section, 
fa] A turinel (1) between two 


parts of a city is a public improve- 
ment for the public benefit and is a 
public use, although not open to all 
modes of travel. Larsen v. San 
Francisco, 182 Cal. 1, 186 P 757. (2) 
Tunnel open to the general public 
for travel over one or more street 
car lines operated therein is a public 
improvement. Larsen v. San Fran- 
cisco, Supra. (3) The word “tun- 
nels” in a statute authorizing various 
street improvements, with assess- 
ment of their cost, does not include 
independent. subterranean avenues 
for travel, but by its association is 
limitéd to auxiliaries to proper 
drainage. Thompson v. Hance, 174 
Cal. 572,,163 P 1021, 

[b] Los Angeles Charter and con- 
stitution do not so isolate Los An- 
geles from the rest of the state as to 
prevent it from adopting general 
laws applicable to its municipal offi- 


cers and constructing a traffic tunnel) 


473, 148 P 577; O’Brien vy. Erie City, 
7" Pa, Dist:.4912°20 Pa. -Cos eam, 

[a] Subway under railroad tracks 
for pedestrians and vehicles.—Moffat 
v. Denver, 57 Colo. 4738, 143 P 577. 

25. O’Brien v. Erie City, 7 Pa. 
Dist; ;491, 20 Pa. Co. 387. 

26. See infra XVIII. 

27. Moffat v. Denver, 57 Colo. 473, 
IY CYAN Sas are 

28. Moffat v. Denver, supra. 

29. Larsen v. San Francisco, 182 
Cal. Ie BeBe Meat 

[a] Phrases “any ‘other land of 
the city and county,” and “in which 
and where the city and.county may 
then have an easement” must, in view 
of the Subsequent provisions of the 
chapter, be taken to refer to any 
period of time antecedent to the ac- 
tual construction of the tunnel, or 
possibly, antecedent to the letting of 
the contract therefor or the begin- 
ning of the work thereon, so that the 
city can acquire necessary property 
and provide for carrying on the con- 
struction of the tunnel in a single 
proceeding, and is not limited to con- 
struction through land in which it 
previously had an easement. Larsen 
v. San Francisco, 182 Cal. 1, 11, 186 
Pyuon. 

30. See supra § 2268: 

See infra §§ 2315, 2317. 

See infra § 2315. 

See infra § 2316. 

See infra § 2317. 

» Injunction against operation. 
see infra § 2466. 

36. Browne v. New York, 241 N. 
Y. 96, 149 NE 211; Huff v. New- York, 
202 App. Div. 425, 195 NYS 257; 
Brooklyn City R. Co. v. Whalen, 111 
Misc. 348, 182 NYS 208 [aff 191 App. 
Div. 737, 181 NYS 208 (aff 229 N: Y. 
570 mem, 128 NE 215 mem) ]. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


i. 


~§§ 2315-2317] 


not be implied from the provisions of a statute con- 
ferring on a city the power to adopt local laws in 
relation to its affairs,37 nor from a home rule act 
empowering a city to ‘‘regulate, manage and con- 
trol its property and local affairs,’’*’ nor from the 
power to acquire and operate electric or other rail- 
ways.*® Nor can the city avail itself of a declara- 
tion of the legislature that an emergency exists 
with reference to the transit situation of the city 
as a whole where the application of the remedy is 
not conferred upon it.*° 

Although authorized to become a common car- 
rier, a city has no right to operate bus lines without 
complying with the provisions of the general laws 
of the state regulating such operation;*! and it has 
been held that, without such compliance, the city 
is not authorized to provide for the installation and 
operation of busses on established routes, even if 
an emergency exists.*? 

[§ 2316] (3) Railroads. In the absence of con- 
stitutional restraint, the state may delegate to mu- 
nicipal corporations its power to build and operate 
railroads,** including elevated,** surface,*® and un- 
derground*® railways; and this is so, whether the 
proposed railroad is,to be wholly within the bounda- 


37. Browne v. New York, 213 App. 
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tinued operation of the stage lines. 


Cees apap cal 


ries of the city or not, if its operation is for the 
general welfare, health, or comfort of its citizens.** 

Acquisition of a street railway by a city can be 
made only under express authority from the state,** 
although it has been held that the authority to 
acquire ‘‘public utilities’? may include street rail- 
ways.*? 

Nature of power; proprietary. In-exercising such 
power a city acts not as a sovereign but as a pro- 
prietor.®° : 

Lease to private persons. An authority to im- 
prove streets does not authorize the laying by the 
city of street railroad tracks in its streets for the 
purpose of leasing them to private persons for the 
operation of a street railroad.®4 The construction 
and ownership of street railway tracks by a city in 
its streets to be leased for revenue to a street rail- 
way company furnishing the equipment, power, etc., 
constitutes a work of internal improvement, in 
which the city is prohibited from engaging by a 
constitutional provision declaring that the state 
shall not be a party to or interested in any work 
of internal improvement.®? ; 

[§ 2317] (4) Broadcasting Radio Station. A mu- 
nicipality has power to construct and maintain a 


nance authorizing and directing city’s 


Div. 206, 211 NYS 306 [aff 241 N. Y. 
96, 149 NE 211]. 

So. brooklyn: City, uRe) 6Co. We 
Whalen, 111 Misc. 348, 182 NYS 283 
{aff 191 App. Div. 737, 181 NYS 208 
(aff 229 N. Y. 570 mem, 128 NE 215 
mem) ]. 

[a] Local laws invalid.—Neither 
City Home Rule L. nor constitutional 
amendment to art 12, under which it 
was passed, empowered the city of 
New York to carry on business of 
common carrier of passengers, which 
power was expressly withheld, in 
view of Greater New York Charter § 
1458, Pub. Serv. Commn. L. § 53, and 
Transp. Corp. L. §§ 24, 25, and hence 
local laws, professed to be passed 
thereunder and purporting to amend 
Greater New York Charter §§ 242, 


- 595-a, 1458, and Transp. Corp. L. § 


24, to provide for municipal opera- 
tion of bus lines, were invalid, and 
expenditures thereunder could be en- 


joined at instance of taxpayer. 
Browne v. New York, 241 N. Y. 96, 
149 NE 211. 

39. Woodward v. Seattle, 140 


Wash. 83, 87, 248 P 73. 

“The power granted by the statute 
is restricted to railways; and to say 
that the term ‘railways’ may be con- 
strued to include motor busses and 
motor-bus routes, is to say that the 
term also includes all manner of 


transportation, including that by 
water and by air. It is common 
knowledge that, for many years, 


street railway systems have been 
operated without the operation. of 
motor busses in connection, and this 
is conclusive that such operation is 
not indispensable.” Woodward v. 
Seattle, supra. 

40. Huff v. New York, 195 NYS 
257, Compare Brooklyn City R. Co. 
v. Whalen, 191 App. Div. 737, 742, 
182 NYS 283 [aff 229 N. Y. 570 mem, 
128 NE 215 mem] (‘Appellant con- 
tends that the maintenance of the 
bus lines is justified by emergency, 
and the inadequacy of the service of 
the street railway lines is put for- 
ward as creating the emergency. The 
defendant was authorized by the 
board of estimate and apportionment 
to establish these lines last fall, and 
the buses are still running on the 
streets. The word ‘emergency’ is de- 
fined as a sudden or unexpected oc- 
currence or condition calling for im- 
mediate action. This can hardly be 
applied to a permanent condition of 
inadequacy of service, and it is 
plainly to be seen that there is no 
smergency which justifies the con- 


It is not necessary to decide whether 
any sudden or unexpected occurrence 
would justify the city in the tem- 
porary use of buses or stages to meet 
an emergency, That is not the ques- 
tion before us. We are considering 
the installation, maintenance, and 
continued operation of buses upon 
established routes’’). 

41. Kingsbridge R. Co. v. New 
York, 204 App. Div. 369, 198 NYS 
135; Brooklyn City R. Co. v. Whalen, 
191 App. Div. 737, 181 NYS 208 [aff 
111, Misc. 348, 182 NYS 283 (aff 229 
N. Y. 570 mem, 128 NE 215 mem)]. 

42. Kingsbridge R. Co. v. New 
York, 204 App. Div. 369, 198 NYS 135. 

[a] Where there was no lack of 
adequate transportation facilities on 
a bus line as established, except for 
a short distance, and there was no 
demand or necessity for a line, and 
no possibility of maintaining one, 
there was no emergency. Kingsbridge 
R. Co. v. New York, 204 App. Div. 
369, 198 NYS 135. 

43. Ill.—Barsaloux v. Chicago, 245 
Tll. 598, 92 NE 525, 19 AnnCas 255. 

N. Y.—Litchfield Constr, Co. v. New 
York, 244 N. Y. 251. 

Oh.—Walker v. Cincinnati, 21 Oh. 
St. 14, 8 AmR 24. 

Or.—Hunter v. Roseburg, 80 Or. 
588, 156 P 267, 157 P 1065; Churchill 
v. Grants Pass, 70 Or. 283, 141 'P 164. 

Wash.—Waldy v. Seattle, 93 Wash. 
407, 161 P 65. 

[a] Construction of Rapid Transit 
Railroad, like the building of a street, 
constitutes a “city purpose.” lLitch- 
field Constr. Co. v. New York, 244 
NON 251, 15d) NE LiG: 

[b] Standard gauge railroad.—A 
charter authorizing the council to 
construct a standard gauge “rail- 
road” from the city to a specified 
point which should be a common car- 
rier for both freight and passenger 
service, and for that purpose to issue 
and sell bonds, and directing the 
council to contract for the construc- 
tion thereof, and to lease the railroad 
upon such terms and for such period 
as to it might seem for the best in- 
terests of the city, contemplated a 
public utility, or a complete railroad 
to be owned by the city, and did not 
contemplate the owning or leasing by 
the city of a part of a railroad for 
the whole distance, or all of it for a 
portion of the distance. Hunter v. 
Roseburg, 80 Or. 588, 156 P 267, 157 
P 1065; Churchill v. Grants Pass, 70 
Or. 283, 141 P 164. 

[c] Scope of ordinance.—An ordi- 


board of public works to construct 
a railroad in accordance with the 
city engineer’s plans embraces a re- 
construction made necessary by a 
thaw. Waldy v. Seattle, 93 Wash. 
407, 161 P 65. 

44. Barsaloux v. Chicago, 245 Ill. 
598, 92 NE 525, 19 AnnCas 255. 

45. Barsaloux v. Chicago, supra. 

46. Barsaloux v. Chicago, supra; 
Litchfield Constr. Co. v. New York, 
244 N. Y. 251, 155 NE 116. ¥ 


47. Churchill v. Grants Pass, 70 
Or. 283, 141 P 164. ‘ 

48. Platt v. San Francisco, 158 
Cal. 74, 110 P 304; Hunter v. Rose- 


burg, 80 Or. 588, 156 P 267,157 P 1065. 

[a] Contract not authorized by 
charter amendment. — A _ charter 
amendment authorizing the city 
council to construct standard gauge 
railroad and contract for its con- 
struction contemplates a complete 
railroad, and not the owning or leas- 
ing of a part of a railroad or interest 
therein. Hunter v, Roseburg, 80, Or. 
588, 156.P 267, 157.P 1065. 


49. Platt. v. San Francisco, 158 
Cal. 74, 110 _P 304. 
[a] Freeholders’ charter under 


constitutional provision may author- 
ize the municipality to acquire public 
utilities such as street railways, and 
action by the legislature other than 
approval of the charter is unessen- 
tial, the provision of the section em- 
powering a municipality to frame a 
charter for its own “‘government’” not 
precluding such authority. Platt v. ° 
San Francisco, 158 Cal. 74, 110 P 3804. 

[b] “Public utilities” compre- 
hends any utility employed in ren- 
dering quasi public service. Platt v. 
San Francisco, 158 Cal. 74, 110 P 304. 

50. Litchfield Constr. Co. v. New 
York, 244 .N..-Y.. 251, 155 NH) 116; 
In re New York Bd. of Rapid Transit 
R. Comrs., 197 N. Y. 81, 90 NE 456, 
36 LRANS 647, 18 AnnCas 366. See 
generally supra § 180 in 43 C. J. 

51... Bird v. Detroit, 148. Michi<71, 
111 NW 860. 

52. Bird v. Detroit, supra. 

[a] Neither Detroit City Charter, 
authorizing the city to establish, 
pave, repair and otherwise improve 
its highways, streets, and avenues, 
nor Comp. L. § 38448, requiring the 
city to keep its streets “reasonably 
safe and convenient for public 
travel,’ authorized the city to own 
and lay street car tracks in streets to 
be leased and used by private street 
railway corporations for hire. Bird 
v. Detroit, 148 Mich. 71, 111 NW 860. 
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radio broadeasting station for use of its various de- 
partments of government in. conduct of its busi- 
ness.°3 

[§ 2318] i, Water Frontage, Landing, Wharves, 
and Docks®*‘—(1) In General. In the absence of a 
constitutional inhibition,®® the state may authorize 
cities and towns bordering on navigable waters to 
build, maintain, and operate public wharves.°° As 
in the case of other improvements®? a city may, 
under express or implied power to do so, provide 
for, maintain, and keep in repair water frontage fa- 
cilities, including wharves and docks.®* While it is 
generally held that a municipality may not erect 
wharves and docks or engage in wharfing unless au- 
thorized by charter or statute expressly®® or by 
necessary implication,®° a city will not be restrained 
from grading a street to a river, merely because 
‘a wharf may be incidentally formed thereby.®+ 

As part of street. Since the dedication of a 
street does not limit its use to the public to travel 
over: it,°? a city may maintain a wharf at the inter- 
section of a street and a river.®? A public wharf 
on a navigable stream, connected .with public streets 
and in a sense an ‘extension of such streets, is in 
the eyes of the law a public highway;** and the 
rights of the city in it are akin to its rights in 
respect of its streets. 

Purchase.. While it has been held that a statutory 
power in a city to construct wharves, docks, piers, 
etc., does not imply power to condemn for public 
use an existing private wharf,°* it has also been 


53. Fletcher v. Hylan, 125 Misc. 60. 
489, 211 NYS 397 Co., 58 Ark, 270, 24 SW 427, 
54. Control, regulation, and use [a] 


MUNICIPAL CORPORATIONS 


Newport v. Batesville, etce., R. 


Levee.—In the absence of ex- 


[§§ 2317-2318 


held that under a statute authorizing a city to es- 
tablish wharves and docks, the power to purchase 
property and improvements for use in their estab- 
lishment is not excluded;®* and that a statute au- 
thorizing a city to acquire title to docks may confer 
power to purchase the interest of a private person in 
a wharf.®* A city owning a public wharf has legis- 
lative and ministerial discretion as to the particular 
part of the wharf it will improve,°® and it need not 
improve the whole tract conveyed to it for a publie 
wharf within any period of time,’° and the improve- 
ment or nonimprovement thereof does not affect the 
rights of any individual.’? 

Alterations and discontinuance. An express au- 
thority to erect, repair, and regulate public wharves 
and docks implies a power to extend”? or diminish,’* 
and under a power to make additions and alterations 
a city may construct new docks.7* An authority to 
enlarge slips contemplates their extension and not 
their widening.7®> But it has been held that an au- 
thority to enlarge public slips does not authorize 
the making of a slip in the first instance.’® It has 
been held that a city has a general power to fill 
up a slip in the extension of a street,”’ although on 
the contrary, it has been held that "such power is 
not possessed under an authority to construct and 
keep in repair canals and slips for the accommoda- 
tion of commerce.”® A city is not authorized to 
discontinue a public landing place under authority 
to discontinue a way.”® 

Delegation of power to private persons. A power 


when authorized thereto by its char- 
ter and ordinances, to remove any 
obstructions to such general public 


of water frontage, landings, docks, 
and wharves see infra XVIII. 

55. See constitutional provisions. 

{a] Power is not limited: (1) By 
a constitutional provision that the 
state shall not be a party to or inter- 
ested in any work of internal im- 
provement. Nicholls v. Charlevoix 
Cir. Judge, 155 Mich. 455, 120 NW 
343. (2) By a constitutional inhibi- 
tion against cities acquiring or oper- 
ating public utilities for supplying 
transportation to the municipality. 
Nicholls v. Charlevoix Cir. Judge, 
supra. 

56. Nicholls v. Charlevoix Cir. 
Judge, supra; Burlington v. Central 
Vermont R. Co., 82 Vt. 5, 71 A 826; 

Paine v. Port of Seattle, 70 Wash. 294) 
- 126 P 628, a P 580. And see supra 
§ 302 in 483 C. J 

57. See supra § 2268. 

58. See cases infra this section; 
and §§ Wag 2320. 

59. Si—Madison vy. Daley, 58 
Fed. ast 


Ala.—Webb v. at Sal 95 Ala. 
116, 13 S 289, 21 LRA 

Ark.—Newport Vv. Batesville, 
R. Co., 58 Ark, 270, 24 SW 427. 

Cal.—San Pedro v. Southern Pac. 
Ri °Co., 101 Cal. 333, 35) P 993. 

La.—St. Martinsville v. The Mary 
Lewis, 32 La. Ann. 1293; Shepherd v. 
New Orleans Third Municipality, 6 
Rob, 349, 41 AmD 269. 

Mo.—Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28. 

N. Y.—Marshall,v, Guion, 11 N. Y. 
461; Bell v. New York, 77 App. Div. 
Pct 79 NYS 347. 

C.—Henderson v. Wilmington, 
191, 'N. C. 269, 132 SE 25. 
eae ‘—Galveston v. Menard, 23 Tex. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66. 

Compare Backus v. Detroit, 49 
Mich. 110, 183 NW 3880, 43 AmR 447 
(holding that a city has a right to 
build a wharf for public purposes 
where any street, which has been 
duly dedicated to the public, abuts 
upon a navigable stream). 


etc., 


press or necessarily implied authority 
a municipality has no power to con- 
tract for the construction of a levee. 


Newport v. Batesville, ete,, R. Co., 58 
Ark. 270, 24 SW 427. 

61. Snyder v. Rockport, 6 Ind. 
237; Re Davis, 38 Ont. L, 240, 11 Ont 
WN 217. 

62. See Dedication § 143. 

63. Williams v. Intendant, etc., 
Council, -150 Ala. 177, 48 S 209, 124 


AmSR 66, 14 AnnCas 1134; Chlopeck 
Fish Co. v. Seattle, 64 Wash. 315, 117 


P 282 
[a]. Distinctions of, and reason 
for, rule—‘It is: true, also, that 


neither the city nor any one else can 
lawfully erect a stand-pipe, or a 
steam engine, or an electric light 
plant, or a water tank, or a city hall, 
or a dumping board, or any other 
structure of like character in the 
streets, as held by other authorities 
eited by appellants; but there is a 
wide difference between these things 
and the construction of a wharf by 
the city at a street termination, lead- 
ing into navigable water giving pub- 
lic access thereto, and in aid of gen- 
eral traffic between land and water. 
This is not only not inconsistent with 
the use of the street as a public 
highway, but is actually in aid of 
such . use.’ Chlopeck Fish Co. v. 
Seattle, 64 Wash. 315, 327, 117 P 2382. 

[b] A city extending a street over 
tidelands to the outer harbor line 
may maintain a slip and wharf at the 
terminus of the street and extend the 
same into navigable water for the 
use and convenience of the general 
public. Chlopeck Fish Co. v, Seattle, 
64 Wash. 315, 117 P 232. 

64. Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28. 

65. Hafner Mfg. Co. v. St. Louis, 
supra. See also supra §§ 2277-2296. 

[a] Removal of obstruction.—No 
person has a right to the exclusive 
use of a tract of land owned and 
dedicated by the city to public use as 
a wharf, any more than he has a 
right to ‘the exclusive use of a public 
street; and the city has the right, 


use of the wharf tract placed thereon 
by one asserting an exclusive use 
thereto. Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28. 

Streets generally see infra XVIII. 
Ae Madison v. Daley, 58 Fed. 
67. Pensacola v. Bear, 83 Fla. 484, 


91 S 360. See also supra § 2092 in 
43 CG. J. 
68. Bell v. New York, 77 App. Div. 


437, 79 NYS 347 “(construing the act 
of 1871, authorizing the department 
of docks of New York City to acquire 
title to dooks, where the city had no 
title, either by agreement or con- 
demnation, through its department of 
docks). 

69. Hafner Mfg. Co. 


v. St. Louis, 
262 Mo. 621, 172 SW 28. 


70. Hafner Mfg. Co. v. St. Louis, 
supra, 
71. Hafner Mfg. Co. v. St. Louis, 
supra, 
Te Hannibal v. Winchell, 54 Mo. 
73. WHannibal v. Winchell, supra. 
74 Dyer v. Baltimore, 140 Fed. 


880 [app dism 201 U. S. 650 mem, 26. 
SCt 759 mem, 50 L. ed. 905 mem]. 
75. Thompson v. New York, 5 N. 

Y. Super. 487. [aff 12,.N. 2-45]; 

76. Verplanck v. New York, 2 Edw. 
(N, Y.) 220. 

77. New York v. Whitney, 7 Barb. 
(N. Y.) 485 (although statutes giv- 
ing to the city of New York the 
right to lay out and complete a street 
or wharf of the width of seventy feet, 
in front of those parts of the city 
adjoining the Hast River, give no 
right, in express terms, to fill up a 
slip beyond the then existing bound- 
ary of the city, yet the city has a 
general right to fill up slips, and is 
not guilty of an illegal assumption 
of power, if the result of the exer-- 
cise of such a right is the making of 
a street of the width authorized by 
statute). 

78. Ligare v. guicee, 139 Ill. 46, 
28 NE 934, 32 AmSR 179. 

Nb Com. v. Tucker, 2 ‘Pick. (Mass.) 


Neen ccc c ccc me een anes Se SSS I ee ies Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, » 


§§ 2318-2322} 


‘given to a common council of a town to locate, 


construct, and maintain wharves does not authorize 
the council to grant a franchise to private persons 
to: perform the acts®® and charge tolls for the use 
of the wharf.*t 


[§ 2319] (2) Harbors; Breakwaters.’? The power ° 


‘to erect wharves and docks** does not include power 
to create or improve harbors.** 
jower to improve and maintain a harbor does not 
include the power to erect a dock to act as a break- 
water for the protection of riparian lands.*® The 
power to build, own, alter, and improve the water 
front does not confer the power to improve the 
harbor by dredging, deepening, enlarging, or extend- 
ing it.86 But it has been held that in the exercise 
of its general powers a city may build a breakwater 
to protect its streets,*? although the power to con- 
struct a dock breakwater does not include the power 
to construct a commercial dock.’* 

[§ 2320] (3) Port Districts. The legislature may 


authorize the creation of port districts as municipal | 


corporations with broad powers to acquire, main- 
tain, and operate a system of harbor improve- 
ments.®? ; 

[§ 2321] j. Markets. The power of a munici- 
pality to establish, operate, and maintain markets, 
as well as the right to acquire property for that 
purpose, has already been considered.®° 

[§ 2322] k. Parks and Other Public Places®'—(1) 
In General. As in the case of other improvements” 
a city may, under express or implied power to: do 
so, provide for and maintain parks and other public 
places.°? A city, under its powers in respect of its 


streets®* and sidewalks,9® has power to set aside_ 


portions of its streets or sidewalks for the con- 
struction of boulevards, grass plots, or other pur- 
poses, useful or ornamental only, and to protect 
the same from the encroachments of travel.°° A 
municipal corporation laying out a square or park, 
on lands acquired by it untrammeled by any trust 


80. Conradt v. Miller, 2 Alaska abe sates XVIII. 
433. si 
Delegation of power generally see 93. 
infra § 2375 et seq. 
_. Grant of franchise 
infra § 2379 et seq. 


94, 
95. 
96. 


generally see 


MUNICIPAL CORPORATIONS 


And conversely, the | 


See supra § 2268. a. 
See cases infra this section; |: 
and §§ 2323, 2324. {; 
See supra §§ 2277-2296. 

See supra §§ 2297-2299. 
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as to its disposal, may deal with it in any manner 
authorized by the statute,®’ but it cannot so deal 
with lands dedicated by the owner for a special pur- 
pose.% 

Power of park commissioners. Under a statute 
authorizing the board of park commissioners? to 
select streets and routes for boulevards; and to 
acquire land for parkways and boulevards, the board 
of park commissioners may select an alley for a 
parkway.1 Under a power vested in. park commis- 
sioners to take a street for the purpose of con- 


necting a public boulevard or driveway with any 


park of the city or town within its jurisdiction, 
the board is not limited to the taking of a street 
connecting two parks. Where all the territory in 
the vicinity of a boulevard was already connected 
with a park by the boulevard, the park commis- 
sioners by taking over such'-boulevard did not ex- 
haust their power to connect other parts of the 
city with the park or its boulevards;* and the power 
to connect any public park, boulevard, or driveway 
under their contro] with any part of any incorpo- 
rated city, by selecting and taking any connecting 
street or streets leading to such park, is not ex- 
hausted by the taking of a-street whieh connects 
the park with some one part or point in the city, 
but they may proceed further to connect any part 
of the city with any of the boulevards leading to 
such park.* An ordinance transferring control of 
a municipal parkway to park commissioners with- 
out interfering with the authority of the department 
of publie works to complete construction of street 
improvements does not render such improvements 
immune to changes by park commissioners.® 

Acquisition of land. Although it has been held 
that the power to acquire land for the establishment 
of a park or like public place need not be expressly 
given but may be implied from a broad power,® it 
is generally held that this power must.be expressly 
granted.” : 


see aun 8 peer apy in’ 43°C. 3; 
aplin v. Kansas City, 2 

419, 168 sw 7163. Feat and SOR 
A cClatchey v. Atlanta, 149 Ga. 

648, 101 SE 682; Com. v. Crownin. 

shield, 187 Mass. 221, 72 NE 963, 68 


433 
Port district see infra § 2320. 
See infra § 2418. 

Spengler v. Trowbridge, 62 
46 


85. Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66. 

[a] Improvements which a city 
may make, under the statute author- 
izing any city at its option to im- 
prove and maintain any harbor so as 
to make it navigable and for the 
assessment of benefits on lands bene- 
fited, must be primarily made to im- 
prove the navigation of a harbor, and 
not to prevent the encroachment by 
water on the adjacent land, and a city 
may not construct a dock to act as 
a breakwater to protect the lots on 
which it was built and the street ad- 
jacent thereto from being washed 
away, and assess any part of the cost 
on property benefited. Boettger v. 
Two Rivers, 1457 Wis. 60, 144 NW 
1097, 147 NW 66. 


86. Long Beach vy, Lisenby, 175 
Cal. 575, 166 P 333. : 
87%. Miller v. Milwaukee, 14 Wis. 
642. 

88. Boettger v. Two Rivers, 157 


Wis. 60, 144 NW 1097, 147 NW 66. 
89. Paine v. Port of Seattle, 70 
Wash. 294, 126 P 628, 127 P 580. See 
also Navigable Waters. f 
See supra §§ 500-512 in 43 
- Z 


Cc. J. 
91. Control, regulation, and use of 
parks and public squares in places 


81. Conradt v. Miller; 2 Alaska} 


Oliver v. Denver, 13 Colo, A.) 
345, 57 P 729; Dougherty v. Horse- 
heads, 159 N. Y. 154, 53 NE 799; Nor- 
man Milling, etc., Co. v. Bethurem, 41 
Okl. 735, 139 P 830, 832, 51 LRANS 
1082 [cit Cyc]; Dress v. Harrisburg, 
287 Pa. 157, 134 A 400; Pennsylvania 
Mut. L. Ins. Co. v. Cuyler, \283° Pa. 
422, 129 A 637; Martin v. Williams- 
port, 208 Pa. 590, 57 A 1063. ; 
{a] Abutting landowner has no 
absolute right of access to property 
at every point where it touches high- 
way, but municipal authorities, where 
not inconsistent with reasonable 
rights of such owners and public 
travel, may beautify spaces within 
lines of highways with lawns, shrubs, 
etc., set aside portions of streets or 
sidewalks for construction of boule- 
vards, grass plots, or other useful or 
merely ornamental purposes, and pro- 
tect them from encroachments of 
travel. Pennsylvania Mut. L. Ins. Co. 
v. Cuyler, 283 Pa. 422, 129 A 687, 639 


[cit- Cyc]. 
[b] City may use or permit prop- 
erty owners to use portions of the 


highway for purposes of adornment, 
like statuary, grass plots, and shade 
trees. Dress v. Harrisburg, 287 Pa. 
157, 1384 A 400. 


97. In re Peck, 46 U. C. Q. By 211. 
98. In re Peck, supra. 
{a] Municipality had no power to 


close up part thereof, and dispose of 
it to trustees of a church. In re 
Peck, 46 U. C. Q. B. 211. 

99. Park commissioners generally 


LRA 245, 
3. South Park Comrs. vy. TI is 
peusts ete., Bank, 245 Inl. 382, 92 Nis 


4. South Park Comrs. v. Illinois 
Trust, etc., Bank, supra. 

5. Pennsylvania Mut. L. Ins. Co. 
v. Cuyler, 283 Pa. 422,129 A 637, 

6 Booth ov. Minneapolis, 163 
Minn. 2238, 203 NW 625: 

[a] “Public function,” as used in 
the statute authorizing acquisition 
of land for public functions, includes 
public parks. ‘Booth v. Minneapolis 
163 Minn. 223, 203 NW 625. : 

[b] “Park” is a pleasure ground 
for recreation of public to promote 
its health and enjoyment. Booth vy. 
ae 163 Minn, 223, 203 NW 

a 


7. Vaughn v. Greencastle, 104 Mo. 
A, 206, 78 SW 50; Meadville v. Roude- 
bush, 20 Pa. Dist. 602; Graeff v. 
Felix, 24 Pa. Co. 657; McVicar v. 
Port Arthur Corp., 26 Ont. 391. See 
also supra § 2092 in 43 GC J, 

[a] Board as agent of city.— 
Where a municipality adopts the 
“Public Parks Act,’’ and proceedings 
are regularly taken thereunder for 
the formation of the board of park 
management and for the doing of the 
various matters authorized to be done 
thereby, including the purchase by 
the board of lands needful for park 
purposes, such board becomes the 
statutory agent of the municipality 
for such purchase, and the munici- 
pality and not the board is liable 
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Coustitutionality of statutes. 


derives from the statute.® 


[§ 2323] (2) Extent and Limits of Power. A 
power to acquire land for and to establish and 
maintain a public park should be liberally con- 
strued® in order that its beneficial influence may not 


be impeded.?° 


Children’s playground. Power 


maintain parks includes authority to devote part of 
a park to a children’s playground.+ 

City natatorium!? or a bathing pool and slide, 
owned and operated by a city, which charges fees 
for the use thereof, is a ‘‘publie utility,’’ within 
a statute authorizing the city to own, maintain, and 


operate a ‘‘public utility.’’ 


Cyclorama, museum, etc. 


to pay for the lands. MecVicar v. 
Port Arthur Corp., 26 Ont, 391. 

8. Seaside Realty, etc., Co. v. At- 
Jantic City, 74 N. J. L. 178, 64 A 1081 
faff 76 N. J. L. 819, 71 A 9121. 

9. Cal.—Law v. San Francisco, 144 
Cal. 884, 77 P 1014. 


Ga.—McClatchey v. Atlanta, 149 
Ga. 648, 101 SE 682. ; 

Tll—Peo. v. Ennis, 188 Ill. 530, 
59 NE 236. 

Minn.—Booth v. Minneapolis, 163 


Minn, 223, 203 NW 625. 

N. J.—Ross v. Long Branch, 73 'N. 
J. L. 292, 638 A 609. 

R. I.—In re Opinion of Justices, 34 
FEL VIGE, (83, As. 

Tex.—Belton v. Harris Trust, etc., 
Bank, (Civ. A.) 273 SW 914; Belton 
v. Bllis, (Civ. A.) 254 SW 1023. 

10. In re Opinion of Justices, 34 
Rit. 1915.88 AMS. 

[a] “Maintain” meaning ‘4m- 
prove.’"—The word “maintain” in a 
statute authorizing the organization 
of park districts, providing that no 
portion of such park- district shall 
be already included ‘in a park or in 
a township whose corporate authori- 
ties are authorized by law to levy 
special taxes or special assessments 
to maintain a public park,’ is used 
in the sense of “improve.” Peo. v. 
Ennis, 188 Ill. 530, 534, 59 NH 236 
(“To give the word ‘maintain’ its 
strict meaning would render that 
clause of the statute meaningless, 
for the reason that there was not, 
at the time the act was passed, and 
has not since been, any law in this 
State authorizing the corporate au- 
thorities of townships to levy special 
taxes or special assessments to main- 
tain public parks, and therefore the 
attempted exclusion of certain town- 
ships would be no exclusion at all, 
and the act would apply to all town- 
ships in the State’). 

11. Law v. San Francisco, 144 Cal. 
384, 77 P 1014. 

12. Belton v. Harris Trust, 
Bank, (Tex. Civ. A.) 273 SW 914. 


etc., 


18. Belton v. Ellis, (Tex. Civ. A.) 
254 SW 1023. 

14. McClatchey v. Atlanta, 149 Ga. 
648, 101 SE 682. 

15. Booth vv. Minneapolis,. 163 
Minn. 223, 203 NW 625. 

16. State v. Metropolitan Park 
Dist., 100 Wash. 449, 171 P 254. 

17. Kennedy v. Nevada, (Mo. A.) 
281 SW 56. 

[a] Reason for rule.—‘The rec- 


ord shows that this camp was main- 
tained for the accommodation of peo- 


A statute confer- 
ring powers on a city located on or near the ocean 
to lay out parks, and to make use of the land below 
. the high-water mark without compensation, is not 
unconstitutional, as stripping the owner of his prop- 
erty without compensation, since he has no property 
in lands below high-water mark save such as he 


Building of a cyclo- 
rama, museum, and similar quarters for the housing 
of the cyclorama picture and ‘such collections suit- 
able for a museum as the city may have, or which 
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Restaurant. 


[$§ 2322-2325 


may be donated for such purposes, is a public or 
governmental function.'* 

Golf course. Power to acquire and maintain parks 
includes the authority to acquire and maintain a 
publie golf course.*® 
A park district, created a special 
municipal corporation by statute, has no power to 
operate a, public restaurant.'® 

Tourist camp. 
park does not include a tourist camp.1? 

Erection of buildings. 
public parks, buildings for public purposes may be 


Authority to establish a public 


Under a power to improve 


erected in a park.1® 


to acquire and 


[§ 2324] (3) Vacation of Park.’® <A city may va- 
cate a public park for the purpose of erecting publie 
improvements thereon.?° 

, [§ 2325] 1. Improvements and Works beyond 
Boundary of City?4—(1) In General. 
the general rule?? it is generally held that a mu- 
nicipality has no power to make improvements out- 


While under 


side of its own limits unless authority to do so is 


ple who traveled through the coun- 
try in automobiles; that no one used 
it except people so traveling; that 
there was a charge made in connec- 
tion with its use by the traveler if he 
stayed more than three days. It 
would appear that it was a place to 
stop and rest, to cook meals, and to 
spend the night; provision for these 
being furnished. There were also 
furnished shower baths and toilets. 
It can hardly be said that ground 
devoted to such purposes and for the 
exclusive use of transients and non- 
residents of the city is a _ public 
park.’”’ Kennedy v. Nevada, (Mo. A.) 
281 SW_56, 58. 

18. Ross v. Long Branch, 73 N. J. 
L. 292, 63 A 609. 

19. Vacation of street see 
XVIII. 

20. Riggs v. Detroit Bd. of Edu- 
cation, 27 Mich. 262. 

[a] Whe use of a triangle in the 
old city plan, for a public library, 
is within the original purposes of the 
dedication, as well as within the 
power of the city under its auth r- 
ity to vacate open spaces for public 
improvements. Riggs v. Detroit Bd. 
of Education, 27 Mich. 262. 

21. 
generally see supra § 2268 et seq. 

22. See supra § 233 in 43 C, J: 

23. U. S.—Quinby v. Consumers’ 
Gas Trust Co., 140 Fed, 362; George- 
town v. U. S., 30 F. Cas. No. 18,281, 
2 Hayw. & H. 302. 

Ala.—Montgomery v. Montgomery, 
etc., Plank-Road Co., 31 Ala, 76. 

Cal.—Mulville v. San Diego, 183 

309 Ill. 


Cal. 7384, 192 P 702, 
Ill—Harmon v. Arthur, 
95, 140 NE 538; Loeffler, v. Chicago, 
246 Ill. 438, 92 NE 586, 20 AnnCas 
335; Bloomington Cemetery Assoc, v. 
Peo., 139 Ill. 16, 28 NE 1076. 
La.—Municipality No. 1 v. Young, 
5 La. Ann. 362. 
Md.—Baltimore v. Porter, 18 Md. 
284, 79 AmD 686. 
Mass.—Cambridge v. Board of R. 
Comrs., 153 Mass. 161, 26 NE 241. 


infra 


Mich.—Detroit v. Oakland . Cir. 
Judge, 287 Mich, 446, 212 NW 207. 
N .—Deyo v. Newburgh, 203 N. 


ans 
Y. 632, 97 NE 1103, 
Can. — Shawinigan Hydro-Electric 
Co. v. Shawinigan Water, etc., Co., 
45 Can. S. C. 585, 4 DomLR 502, 10 
EastLR 521, AnnCasi1912C 928. 
Ont.—Hatton y. Peterborough, 16 
OntWN 191; Scott v. Peterborough, 
19 QU Cr Quah: 460s 
Bridge.—Under a statute au- 


Power to make improvements, 


conferred either expressly,?* or by necessary and 
fair implication,?* yet authority to act beyond its 
boundaries is sometimes implied on grounds of 
special necessity.?° 


It is competent for the legis- 


thorizing Boston and Cambridge to 
construct a bridge and avenue across 
the Charles River, neither city had 
any voice in the location or construc- 
tion of that portion of the avenue 
lying within the  other’s limits. 
Cambridge v. Board of R. Comrs., 
153 Mass. 161, 26 NE 241. 

{b] Gas well.—Under a general 
power to construct gas works, a city 
has no power to drill or purchase 
gas wells at a distance, and to econ- 
struct or purchase pumping stations 
and pipe lines to bring natural gas 
within its limits for consumption and 
sale to its inhabitants. Quinby v. 
etre ghia Gas Trust Co., 140 Fed. 


[c] Where the boundary line of 
a city is uncertain, improvements 
may be made with reference to any 
recognized city limits. Bloomington 
Cemetery Assoc. v. Peo., 139 Ill. 16, 
28 NE 1076. 

24. Mulville v. San Diego, 183 Cal, 
734, 192 P 702. 

25. Alaska.—Ketchikan v. Zimmer- 
man, 4 Alaska 336. 

Ark.—McLaughlin v. Hope, 107 
ne 442, 155 SW 910, 47 LRANS 


Cal.—McBean v..Fresno, 112. Cal. 
159, 44 P 358, 58 AmSR 191, 31 LRA 
794; Federal Constr. Co. v. Ensign, 
59 Cal. A. 200, 210 P 536. 

Ga.—Langley v. August, 118 Ga. 
590, 45 SE 486, 98 AmSR 183. 

Tll:—Callon v. Jacksonville, 147 
Til. 118, 85 NE 223; Maywood Go. v. 
Maywood, 140 Ill. 216, 29 NE 704; 
Cochran v. Park Ridge, 138 Ill, 295, 
27 NE 939 [foll Shreve y. Cicero, 129 
Ill. 226, 21 NE 815]. 

Iowa.—Dively v. Cedar Falls, - 27 
Iowa 227. 

Mich.—Coldwater  v. 36 
Mich. 474, 24 AmR 601. 

N. Y¥.—Kelly v. Miller, 78 Misc. 584, 
139 NYS 991; Matter of East Syra- 
cuse, 20 AbbNCas 1381. 

N. D.—Freeman vy. Trimble, 21 N. 
D, 1,28, 129 NW. 83 [eit Cye]t 

Okl.—Bartlesville w. Keeler, 107 
Okl. 14, 229 P 450. 

Or.—Pioneer Real Est. Co. v. Port- 
land, V9 Orn 1 24 Te sro 

W. Va.—White v. Romney, 69 W. 
Va. 606, 609, 73 SH 3823 [quot Cye]. 

_{a] Streets.—A city bounded by 
high-water mark may construct a 
necessary street outside such bound- 
ary, where it is the only practical 
place and the street is necessary. 


ry mews v. Zimmerman, 4 Alaska 


Tucker, 
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For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2325-2326] 


Jature, in the absence of, constitutional restraint,?¢ 
to grant a municipality extraterritorial jurisdic- 
tion,** such as the right to construct and maintain 
lighting? and water”® plants or systems, parks,?° 


pesthouses,*! roads,?2 and sewers 
tems.*? ; And such authority may 
a general power.*4 
property outside the city limits 


poses and for public improvements, a city is au- 
thorized to construct a bridge beyond its terri- 


tory.*5 


Improvement districts. It is 


power of the legislature to authorize the organiza- 
tion of an improvement district inside the city or 
town to make an improvement situated outside of 
But a statute, providing for the for- 
mation of districts within municipalities for the ac- 
quisition or construction of public improvements 
“‘therein,’’ denies power to construct or acquire 
such an improvement beyond the boundaries of the 


the limits.?¢ 


district.37 


26. See constitutional provisions; 
and State v. Leffingwell, 54 Mo. 458 
infra note 27. 

[a] Joint improvement by con- 
tiguous cities—The Local Improve- 
ment Act, authorizing municipalities 
to join in the making of any local 
improvement, contemplates the con- 
struction by two or more municipali- 
ties in conjunction of one improve- 
ment lying in two. or more munici- 
palities and conflicts with the consti- 
tutional provision permitting the leg- 
islature to vest municipalities with 
the power to make local’ improve- 
ments by special assessment. Loef- 
fler v. Chicago, 246 -Ill. 43, 92 NE 
586, 20 AnnCas 335. 

27. Ark.—Mullins v. Little Rock, 
131 Ark. 59, 198 SW 262, LRA1918B 
461; Jones v. Sewer Impr. Dist. No. 
3, 119 Ark. 166, 177 SW 888. 

Ga.—Quitman vy, Jelks, 139 Ga. 238, 
77 SE 76. 

lil.—Van Nada v. Goedde, 263 Ill. 
105, 104 NE 1072. 

Mich.—Thompson 44 
Mich. 602, 7 NW 180. 


v. Moran, 


Minn.—Booth v. Minneapolis, 163 
Minn. 223, 203 NW 625. 
Mo.—Haeussler v. St. Louis, 205 


Mo. 656, 103 SW 1034. But see State 
v. Leffingwell, 54 Mo. 458 (holding 
that an act establishing a park out- 
side the limits of a city, giving com- 
missioners who in no instance resided 
within its boundaries exclusive juris- 
diction thereof and establishing a 
park district surrounding the parks, 
the owners of the land within which 
were to be taxed on account thereof, 
although the inhabitants of the city 
were in no way to be taxed therefor, 
was void, although it declares the 
establishment of the park to be of 
great importance to the city and for 
the recreation, health, and enjoyment 
of its inhabitants). 

N. J.—Butler v. Montclair, 67 N. J. 
L. 426, 51 A 494, 

N. Y.—Bronx Parkway Commn. v. 
Hylan, 119 Misc. 785, 198 NYS 271 
[aff 206 App. Div. 688 mem, 200 NYS 
915 mem (aff 236 N. Y. 593 mem, 
142 NE 297 mem)]. ‘ 

Oh.—Lorain v. Rollin, 24 Oh. Cir. 
Ct. 82. 

S. D.—Norberg v. Hagna, 46 S. D. 
568, 195 NW 4388, 29 ALR 841. 


28. See infra § 2328. 
29. See infra § 2329. 
30. Ill.—Van Nada v. Goedde, 263 


Ill. 105, 104 NE 1072. 
Mich.—Thompson 
Mich. 602, 7 NW 180. ‘ 

Minn.—Booth v. Minneapolis, 
Minn. 228, 203 NW 625. 

N. Y.—Bronx Parkway Commn. v. 
Hylan, 119 Mise. 785, 198 NYS 271 
[aff 206 App. Div. 688 mem, 200 NYS 
915 mem oa 236 N. Y. 593 mem, 142 
NE 297 mem)]. 

S. D.—Norberg v. Hagna, 46 S. D. 


44 
163 


vy. Moran, 


Under an authority to acquire 
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or sewerage sys- 
be implied from 


for certain pur- 


[§ 2326] (2) Sewers?’—(a) In General. 
far as applicable the general rules above stated®? 
apply to sewers beyond city limits.#° 
ture may empower a municipality to acquire land 
beyond its limits for obtaining an outlet for its 
sewerage system.*+ 
trict does not take from the municipal corporations 
within that district the power given by statute to 
construct and maintain an outlet sewer beyond their 
territorial limits,*? nor does it prevent a munici- 


XN 


[44 C.J.] 185 


In so 


The legisla- 


A law creating a sanitary dis- 


pality from establishing a sewer district in its out- 


not beyond . the 


568, 195 NW 4388, 29 ALR 841. 

_[a] Bronx River Parkway is a 
city purpose for which indebtedness 
may be incurred, although the proj- 
ects involved the expenditure of 
money outside of the city limits, a 
provision giving the city the right 
to perform its lawful functions in 
the parkway. Bronx Parkway 
Commn,. v. Hylan, 119 Misc. 785, 198 
NYS 271 [aff 206 App. Div. 688 mem, 
200 NYS 915 mem (aff 236 N. Y. 593 
mem, 142 NE 297 mem)]. 

[b] Lands “adjacent” to city.— 
(1) “Adjacent does not necessarily 
mean adjoining or contiguous or 
abutting.” Booth v. Minneapolis, 163 
Minn. 223, 224, 203 NW 625. (2) And 
lands located one and one-half miles 
from the city limits are adjacent to 
the city within charter provisions 
authorizing acquisition of land for 
park purposes. Booth vy. Minneapo- 
lis, Supra, 

Power to lay out and maintain 
parks and other public places gen- 
erally see supra §§ 2322-2324. 

81. Walker v. Cincinnati, 21 Oh. 
St. 14, 8 AmR 24; Lorain v. Rolling, 
24 Oh. Cir. Ct? 82: 

[a] Thus the legislature may 
authorize the entire construction of 
a railroad, in which the city has a 
special interest, and empower the 
municipal authorities to provide 
means therefor. Walker v. Cincin- 
nati, 21 Oh. St.°14, 8: AmR 24. (it 
being immaterial that the railroad 
runs outside of the city and the 
larger part of it lies outside of the 
state). 

Power to erect and maintain public 
buildings generally see supra §§ 
22:°75;1 2276, 

32. See infra § 2330. 

33. See infra § 2326. 

[a] Power to secure outlet for 
sewer beyond municipal boundaries 
is implied from express authority to 
construct sewer within them.  Pio- 
neer Real Est. Co. v. Portland, 119 
Orel; 247 “Ps 319. 

34. Minnesota, etc., Land, etc., Co. 
v. Billings, 111 Fed. 972, 50 CCA 170; 
Quitman v. Jelks, 1389 Ga, 238, 77 SE 
76; Pioneer Real Hst. Co. v. Portland, 
119 Or: 1,.247.P 319; In re Wooley, 
75 Wash, 206, 134 P 825. 

[a] Under a statute authorizing 
a city to acquire real estate for cor- 
porate purposes, within or without 
the corporate limits, the city may 
acquire by purchase land beyond its 
territorial limits for use as a public 
park. Quitman v. Jelks, 139 Ga, 238, 
[7 SE %6. 3 f 

35. Haeussler v. St. Louis, 205 Mo. 
656, 103 SW 1034. 

36. Mullins v. Little Rock, 131 
Ark, 59, 198 SW 262, LRA1918B 461; 
Van Nada v. Goedde, 2638 Ill. 105, 104 
NE 1072. See also infra § 2933 et seq. 

[a] Mlustration.—Under the act 


skirts so that county land** or even lands in another 
state** are necessarily drained. 
Implied or ‘‘inherent’’ power. 
struct and maintain sewers beyond the city limits 
has been held to be implied from a general power 
to construct sewers and drains and do all acts neces- 
sary for the promotion of health,*® and to be indis- 
pensably necessary to carry into effect the express 
power granted by a statute to open, construct, and 
keep in order sewers and drains.*® 


The power to con- 


So a munici- 


approved June 24, 1895 (Hurd Rev. 
St. [1909] c 105 §§ 140-161), author- 
izing park districts to make local 
improvements by special assess- 
ments, it was immaterial that a local 
improvement was partly within and 
partly without and extending into 
two different townships of the eounty 
so long as it was entirely within the 
limits of and under control of the 
park district. Wan Nada v. Goedde, 
263 Ill. 105, 104 NE 1072. 

37. Mulville v. San Diego, 183 Cal. 
734, 192 P 702. 

38. Power to construct and main- 
tain sewers, etc., generally see supra 
§§ 2300-23038. 

39. See supra § 2325. 

40. See infra this section. 

41. Jones v. Sewer Impr. Dist. No. 
8, 119 Ark. 166, 177 SW 888; Butler 
v. Montclair, 67 N. J. UL. 426, 51 A 494. 

42. Berwyn v. Berglund, 255 Ill. 
498, 99 NE 705. 

43. Jennings Heights Land, etc, . 
Co. v. St. Louis, 257 Mo. 291, 165 SW 


741, 

44. McMurry v. Kansas City, 283 
Mo. 479, 223 SW 615 (the fact that 
a sewer to drain a creek must be 
made large enough to carry off sew- 
age of another city in another state 
drained into such creek in such other 
state does not render the establish- 
ment of the sewer district invalid, 
although the construction of the 
sewer was to be paid for with spe- 
cial tax bills, to be assessed against 
the lands in the district). 

45. Minnesota, etc., Land, etc., Co. 
v. Billings, 111 Fed. 972, 50 CCA 70. 

46. McLaughlin v. Hope, 107 Ark. 
442, 155 SW 910, 47 LRANS 1387; 
Federal Constr. Co. v. Ensign, 59 
Gal, Aj: 200,210 .P 586:, Kelly: v. 
Miller, 78 Mise. 584, 139 NYS 991. 
See Bartlesville v. Keeler, 107 Okl. 
14, 229 P 450 (recognizing rule). 

[a] Improvement Act, empower- 
ing city councils to construct sewers 
in streets or in, over, or through 
property or rights of way owned by 
the city, with outlets, flush tanks, 
septic tanks, and other appurte- 
nances, authorizes a city to construct 
a sewage disposal plant on property 
owned by it two miles outside of the 
city limits connecting with the city 
sewer system through a line over a 
right of way owned by it. Federal 
Constr. Co. v. Ensign, 59 Cal. A. 200, 
210 P 5386. f 

[b] Natural course of drainage.— 
Where a statute provided for the con- 
nection of district sewers with public 
sewers, other district sewers, or with 
the natural course of drainage, and 
the “natural course of drainage’’ and 
the feasible outlet were beyond the 
limits and bounds of the séwer dis- 
trict, and such an outlet had been 
declared necessary by council, not 
only the expense of constructing nec< 


‘ 


186 [44 C.J.]. 


pality may have power, under a general welfare 
provision, to construct a ditch to carry off surface 
water, although partly outside the town.‘ More- 
over, it has beet held that a city has ‘‘inherent’’ 
authority,#8 unless expressly prohibited by its char- 
ter, to make contracts,*® or construet works beyond 
the corporate limits for the discharge of sewage, 
where such discharge is necessary or manifestly 
desirable.*° 
include the power to acquire by purchase or other- 
wise land upon which to construct a sewer to its 
outlet,>! although it has been held that without an 
express grant a municipality has-no right to con- 
struct a sewer outside of its own territory, although 
it has purchased the land proposed to be used.°? 

Across, ‘‘adjoining’’ territory. An express au- 
thority to a village to extend its sewer into and 
across the territory of an ‘‘adjoining’’ township 
does not authorize the construction of a sewer across 
lands lying in a township that at no point touches 
the boundaries of the village.** 

‘In the city.’’ A statute authorizing the con- 
struction of a sewer ‘‘in the city,’’ and providing 
that the common council could enter upon and take 
such lands as might be necessary, does not authorize 
the city to acquire an easement from the owner of 
land outside the city limits within the limits of an 
adjacent town,°** nor to construct the sewer therein.®® 
In territory pending annexation. The construc- 
tion of a sewer by a city in territory which it had 
attempted to annex, pending an appeal to the cir- 
cuit court on a remonstrance against such annexa- 
tion is without color of law, where a statute pro- 
vides that the territory sought to be annexed shall 


not be deemed a part of the annexing city pending” 


the appeal.®¢ 

‘‘Through any streets or private lands.’’ A city, 
authorized by statute to lay out :common sewers 
“through any streets or private lands,’’ has no right 
to extend such a sewer by a structure upon flats 
owned by an individual under special grant from 


essary sewers within district, but 
NE’ 429. 
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This inherent power has been held to | 


'Stafford v, Childs, 75 Ind. A. 285, 130 


[§§ 2326-2328. 


‘the legislature below low-water mark.*” 


[§ 2327] (b) Necessity of Consent. In the ab- 
sence of a statutory prohibition,°* it is not neces- 


-sary for a municipality, acting under an express 


power, to secure the consent of another municipal- 
ity to the erection of sewage disposal works within 
the territorial limits of the latter,®® although it 
has been: held that one municipality cannot con- 
struct a sewer through an adjacent municipality 
against the will of the latter without first settling 
the terms by arbitration,®® even though a purchase 
has been made from the private owners of the land 
through which the sewer is to be constructed.*+ A: 
statute permitting municipalities to locate sewage 
disposal works without the limits of the munici- 
pality, provided the approval of the municipality, 
in which the works are to be located, or in case of 
its refusal, the approval of the state board of health, 
shall have been obtained, does not apply to a town 
which had commenced and was prosecuting such 
a construction under a general act prior to the en- 
actment of the former act.°? 

[§ 2328] (3) Lighting.°? A municipality has no 
authority to establish a lighting plant outside its 
boundaries unless it is expressly authorized by the 
legislature.** The right to acquire property beyond 
the corporate limits in connection with the operation 
of an electric light plant carries with it the au- 
thority to do such other things as are reasonably 
necessary for the exercise of the power.®® It has 
been held that a statute authorizing a city to pro- 
vide the city and the inhabitants thereof with light 
does not prohibit the city from extending its electrie¢ 
light service to points without the city limits, where 
it can do so with very little additional expense, and 
in such a way as to result in advantage to the city 
and its inhabitants.°® And, conversely, it has been 
held that in its business relations a city is not-eon- 
fined, in the purchase of needed supplies, to the 
limits of the city, and it may construct a trans- 
mission line to connect with a power plant in an- 
Can. S. C. 585, 4 DomLR 502, 10 


the expense of constructing beyond 
the bounds of the district is a proper 
charge on the district property and 
local improvement thereof, and the 
total cost should be apportioned and 
‘liens fixed on the district property 
provided by law. Bartlesville —v. 
Keeler, 107 Okl. 14, 229 P 450. 

47. In re Wooley, 75 Wash. 206, 
1384 P 825. 

48. “Inherent” power see supra 
§ 188 in 43 C. J. 

49. McBean vy. Fresno, 112 Cal. 
159, 44 P 358, 58 AmSR 191, 31 LRA 


794: Coldwater v. Tucker, 86 Mich. 
474, 24 AmR 601. 
50. Langley v. Augusta, 118 Ga. 


590, 45 SE 486, 98 AmSR 138; Callon 
v. Jacksonville, 147 Ill. 113, 35 NE 
223; Maywood Co. v, Maywood, 140 
Til. "216, 29 ‘NE 704; Cochran v. Park 
‘Ridge, 138 Ill. 295, 27 NE 9389 [foll 
Shreve v. Cicero, 129 TI. 226, 21 NE 
815]; Shreve v. Cicero, 129 Ill. 226, 
21 NE 815; Coldwater v. Tucker, 36 
Mich. 474, 24 AmR 601. 

51. Callon v. Jacksonville, 147 Ill. 
113, 85 NED 228. 


Hager Barton v. Hamilton, 18 Ont. 
53. South Orange v. Whittingham, 


58 N. J. L. 655, 35 A 407 

54. Deyo v. Newburgh, 188 App. 
Div. 465, 430 NYS 835 [aff 203 N. Y. 
632 mem, 97 NE 1103 mem]. 

55. Deyo v. Newburgh, supra. 

56. Stafford v. Childs, 75 Ind. A. 
285, 130 NE.429. 

[a] “Color of law” is a mere sem- 
blance of legal right, and there was 
not even a semblance of legal right. 


57. Haskell v. New Bedford, 108 
Mass. 208. 

58. Florham Park v. Madison, 78 

[a] An act which requires the 
consent of certain bodies (1) before 
a sewage disposal plant can be. lo- 
eated in a municipality other than 
the one desiring it applies to rr 
municipalities. Florham Park 
Madison, 78 N. J. L. 446, 449, 78 K 
753. (2) “It is’ insisted, however, 
by the counsel for the defendant in 
error that this act does not apply 
to the borough of Madison. It is 
said that it is inapplicable because 
it is an enabling act, that it purports 
to eonfer powers which already ex- 
isted on the council of the borough 
of Madison, and so could not have 
been intended to apply to that bor- 
ough. I am unable to perceive any 
substance in this contention.” Flor- 
ham Park vy. Madison, supra. 

59. Frelinghuysen v. Morristown, 
TEIN TT 271, 180 GAST Tart VIN 
L. 493,'72, A 2]. 

60. Waterloo v. Berlin, 8 Ont. L. 
335, 3 OntWR 903, 24 CanLTOccNotes 
333; Barton v. Hamilton, 18 Ont. 199. 

61. Barton v. Hamilton, supra, 

62. Frelinghuysen v. Morristown, 
TUN JL 493417294 2s 

63. Power to supply lighting fa- 
clear generally see supra §§ 2308-— 


N. J. L. 446, 78 A 7538. 


Supplying light outside municipal- 
ity see Supra § 2312. 

64. Shawinigan Hydro-Electric Co. 
/v. Shawinigan Water, ete, Co., 4 


EastLR 521, AnnCas1912C 928, 

[a] Authority not conferred.—Un- 
der Que. Rev. St. (1909) § 5281, pro- 
viding that a municipal corporation 
shall have ‘jurisdiction for munici- 
pal and police purposes and for the 
exercise of all the powers conferred 
upon it, over the whole of its terri- 
tory, and also beyond its territory 
in special cases where more ample 
authority is conferred upon it,” a 
town has no authority to establish 
a light and power plant beyond its 
boundary unless there is something 
in the special act by which the power 
is conferred indicating an intention 
that it is to be exercised beyond the 
municipal limits, and, therefore, a 
by-law of the town authorizing the 
purchase of such plant so situated 
is invalid in the absence of statu- 
tory authority. Shawinigan Hydro- 
Electric Co. v. Shawinigan Water, 
ete., Co., 45.Can. S. C. 585, 4 DomLR: 
10 EastLR 6521, AnnCas1912C 


Mansfield v. Cofer, 145 Ga. 459, 
89 SE 410 

[a] Poles and wires.—A munici- 
pality, authorized to erect and oper- 
ate an electric lighting plant and to 
acquire property beyond its limits 
for corporate purposes, may, without 
exceeding its authority, construct a 
line of poles and wires to property so 
acquired, outside of its limits, to 
carry electric current to the town. 
re v. Cofer, 145 Ga. 459, 89 SE 


66. Henderson v. alt B oe Ky. 
224, 83 SW 5838, 26 KyL 115 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


r, 


“fa 


§§ 2328-2330} 


other city to obtain needed electricity.” 

[§ 2329] (4) Waterworks.®* In so far as ap- 
plicable the general rules above stated®® apply to 
waterworks outside city limits.7° The right of a 
town to hold real estate in another town for a water- 
works system is not a matter of municipal right,” 
and in the absence of legislative authority,” a city 
cannot acquire a franchise by purchase or other- 
wise, to operate a waterworks system in and for 
the benefit of another municipality."* It has, how- 
ever, been held that a mere grant of power to pro- 
vide and supply water to the city and its inhabi- 
tants,7* or even an implied power to establish a 
waterworks system’® will be construed to give power 
to acquire for that purpose water supplies without 
the city. The legislature may empower a city to 
extend its waterworks system beyond the city lim- 
its,“® and to acquire property outside its boundaries 
for such purposes.’? But the city is confined to such 
limits outside of its own territory as are set by 
its charter.*® 

In annexed territory. Since the legislature has 
no power to require municipalities to purchase wa- 


ter systems within its boundary which would re-— 


quire the assessment and levy of a tax, an act seek- 
ing to compel a city, annexing a neighboring town, to 
purchase and pay for a water plant owned and 
operated therein does not interfere with the city’s 
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| right to extend the pipes ard appurtenances of its 


own waterworks into the annexed territory, for the 
purpose of supplying its inhabitants with water.79 

In another state. Since the holding by a city of 
property beyond its boundaries is in its proprietary 
and not its governmental capacity®® the legislative 
power to acquire property for the improvement of 
a waterworks system beyond such boundaries is not 
limited to property within the state.®+ 

For sole use of persons and place outside city. A 
statute empowering a city authorized by charter 
to own and operate waterworks, to sell water to 
persons and corporations outside the limits of the 
city, to prescribe the kind of water mains within 
or beyond the limits of the city, and to inspect and 
require such mains to be kept in good orcer, does 
not empower the municipality to extend the mains 
of its waterworks system to places and persons lying 
outside the city for the purpose of furnishing such 
places and persons with water.®2 

[§ 2330] (5) Improvement and Extension of 
Roads.°* The legislature may authorize a munici- 
pality to improve or extend roads beyond its bounda- 
ries.°* And it has been held that such a power 
may be implied from the necessities of the case.®> 
But where the authority to keep and maintain 
highways outside of the municipality is lodged else- 
where by the legislature, the power of a town to 


67. Carr v. Athens, 304 Ill. 212, 


136 NE 633. 

68. Power to supply water facili- 
ties generally see supra §§ 2304-2307. 

Supplying water outside municipal- 
ity see supra § 2307. 

€9. See supra § 2325. 

70. See infra this section. — : 

[a] In Michigan a municipality 
installing a water system may not 
enter on territory of another town- 
ship to lay pipes without obtaining 
a franchise as a “corporation” oper- 


ating a public utility under Comp. L. 
art 8 


1915 3401 et seq; Const. 
iF D3 3g. Comp. L. [1915] § 38417. 
Bay City Plumbing, etc., Co. v. Lind, 
933 Mich. 455, 209 NW 579. 

71, Keene y. Roxbury, 81 N. H, 
332, 126 A 7. 

[a] Enjoyment by a town of 
realty in another town for public 


waterworks is a kind of a franchise, 

grant of which may be on such terms 

as the granting authority sees fit to 

impose. een v. Roxbury, 81 N. H. 

4 26k Tt: 

ne See Reigle v. Smith, 287 Pa. 30, 

134 A 380 oe Cage 8; 1999;5)-Be-L. 
e 6 ar 

Ten Dyer v. td: abe 123 Ky. 203, 
25, 29 KyL 7 

eerie South Pasadena v. Pasadena 

Lana, ete., Co., 152) Cale 5 79200R% Fb 

490 (holding, however, that express 

was given by statute). 


- POF. Hall v. Calhoun, 140 Ga. 611, 
79 SE 533 (where a city had implied 


from its charter to establish a 
Se orworks system, and it was nec- 
essary to go beyond its corporate 
Jimits to obtain a supply, a contract 
to use a spring of a private prop- 
erty owner oe the city limits 
tra vires). 
paiegs Oe rie ae v. Omaha Water 
Co., 218 U. S. 180, 30 SCt 615, 54 L. 
ed. 991, 48 LRANS 1084. 
Cal.—South Pasadena _v. Pasadena 
Land, ete., Co., 152 Cal. 579, 93 P 490. 
pean Ep pera y. Barker, 84 Kan. 
o ‘ 
se tS utattor of Rochester, 100 
Misc. 421, 165 NYS 1026 [rev on other 
grounds 184 App. Div. 925 mem, 170 
NYS 1072 mem (aff 224 N. Y. 386, 121 


Deen vy. Williams, 100 Okl, 


227 P 876. 
118 ask. —Bx p. Young, 5 Sask, L. 351, 
5 DomLR 83, 21 WestLR 860, 2 West 


58. 
whe "Ohiy of the second class has 


the power, under Gen. St. (1909) §§ 
744, 750, to extend its waterworks 
system by purchasing land six and a 
quarter miles beyond the city limits 
and procuring the right to lay a 
pipe line therefrom. Hibbard v. 
Barker, 84 Kan. 848, 115 P 561. 

{[b] The necessity and location 
thereof are legislative questions for 
the lawmaking power of such mu- 
nicipalities and are not for the 
courts; but when the question’ is 
raised as to the necessity for taking 
any particular piece of property for 
the public use, such question pre- 
sents matter for judicial determina- 
tion. Tulsa v. Williams, 100 Okl. 116, 
227 P 876. 

77. See supra § 234 in 43 C. J. 

fa], City held to have power.— 
Omaha v. Omaha Water Co., 218 U.S. 
180,30 SCt.-615, 54 L., ed. 99%, 48 
LRANS 1084; Matter of Rochester, 
100 Mise. 421, 165 NYS 1026 [rev on 
other grounds 184 App. Div. 925 mem, 
170 NYS 1072 mem (aff 224 N. Y. 386, 
121 NE 102)]. 

{b] Land around navigable lake. 
—It may authorize the acquisition by 
a city for municipal purposes of land 
around an inland lake navigable in 
fact but not in law, although such 
acquisition may prevent access to the 
lake except by permission of the 
city. Matter of Rochester, 100 Misc, 
421, 165 NYS 1026 [rev on other 
grounds 184 App. Div. 925 mem, 170 
NYS 1072 mem (aff 224 N. Y. 386, 121 
NE 102)]. 

78. Brady v. Hubbard, 79 Okl. 210, 
192 P 567. 

[a] .Within five miles.—Where a 
city charter limits the city in the 
purchase or lease of land for a water- 
works system to land within five 
miles from the city limits, a propo- 
sition to vote bonds for the purchase 
of land beyond the five-mile limit is 
invalid. Brady v. Hubbard, 79 Okl. 
210,192 P 567, 

79. Kenton Water Co. v. Coving- 
ton, 156 Ky. 569, 161 SW 988. 

80. See supra §§ 178-180, 233 in 
43 C. J. 

81. Langdon v. Walla Walla, 112 
Wash, 446, 193 P 1; Superior Water, 
ete 66. 7v. “Superior, 474 Wis.-267, 
181 NW 113, 183 NW 254. 

[a] Objection that city is unable 
to exercise eminent domain inappli- 
cable.—In a proceeding to enjoin a 
second class city of this state from 
attempting to acquire land for water- 


works in another state, a su gestion 
that the city might be jen pedoe be- 
cause not able to exercise eminent 
domain within the limits of a na- 
tional forest reserve’ is without 
merit, where the city has already ac- 
quired such right, and also express 
provisions for acquiring such rights 
are made by Act of Congress. Lang- 
don v. Walla’ Walla, 112 Wash. 446 
192: P. Js : 

[b] Such: an authority is not an 
assumption of extraterritorial juris- 
diction, such property being owned 
only in_ the city’s proprietary capac- 
ity, and the rights therein are left 
to the protection of. the eourts of 


j that state and of the United States. 


Langdon vy. Walla Wall 
446, 193 P 1: fee ouere 
[c], As in the case of other for- 
eign corporations, states may with- 
hold from cities of other states the 
right to acquire and hold property 
ander, pron eue y, prea in‘ them, 
angdon v. alla all 
rete EP A la, 112 Wash. 
82. weetwater vy, Hammer: ‘ 
Civ, A.) 289 SW 191. Be a a 
Fi ower to open, construct, 
maintain streets and other wae dion 
only Bee Supra BS 2277-2296. 
acating bounda: roads 
apie ry See infra 
84, Ketchikan v. Zimmerman, 4 
Alaska 336; Hagood y. Hutton, 33 Mo 
244; Tacoma v. Fitlow, 538 Wash. 217, 
. nd see supra ‘ 
Ah tee p § 233 in 
[a] "Where the limits of a city ex- 
tend only to the line of ordinary high 
tide, harbor lines being established in 
front of the corporate limits, as pro- 
vided by the constitution, the city by 
statutory authority may extend 
streets to the harbor area over the 
intervening tidelands, Tacoma vy 
Titlow, 538 Wash. 217, 101 P 327 5 
85. Ketchikan v. Zimmerman, 4 
Alaska 336; Matter of East Syracuse 
SO Nt CN. Pena ‘ 
a ustration.—On the 
side the boundary line of tWeiccan 
porated town of Ketchikan, Alaska 
is the line of high tide. To connect 
two important parts of the town 
which are separated by a high rocky 
bluff point rising almost perpendici- 
larly from the water front, the town 
passed an ordinance authorizing the 
construction of Water Street along 
that boundary line, and assessed one 
half of the cost thereof against the 
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lay out and maintain highways is necessarily con- 
fined to its limits.8¢ The statutory authority given 
to a city to impose and enforce special assessments 
for local street improvements does not authorize 
the city to improve the streets abutting on county 
property at the expense of the county, in the absence 
of a valid contract on the part of the county to 


pay for the improvement.*? 


[§ 2331] m. Improvements Interfering with Fran- 
chises in Streets. Since the power of a municipality 
over its streets cannot be alienated,®® all franchises 
are subject to the exercise by the city of its pow- 


ers.89 


or water®! or gas®? mains in a street, or to erect 
poles and string wires,®* does not prevent a mu- 
nicipality from changing the grade, improving, lay- 


abutting property. In constructing 
the street along the high tide bound- 
ary in front of the rocky wall, the 
conditions were such that the whole 
of the street in some places and por- 
tions thereof in others were con- 
structed beyond the line of high tide 
and outside the town limits. On suit 
to recover his assessment, defendant 
answered, alleging these facts, and 
denied the validity of the assessment, 
It was held that the town had au- 
thority to construct the street under 
the peculiar circumstances of the 
case, Ketchikan v. Zimmerman, 4 
Alaska 336. 

{b] Placing gravel upon the pub- 
lic highway outside of the corporate 
limits of the village, so as to render 
it more passable and enable the 
teams employed by the authorities to 
draw larger loads of gravel from a 
pit belonging to the village to which 
the highway extended, is not deemed 
an unlawful expenditure. Matter_of 
Bast Syracuse, 20 AbbNCas (N. Y.) 


Bhs 
: In re Wooley, 75 Wash, 206, 


825. 
at Edwards v. Ocala, 58 Fla. 217, 


506 421 
i) 5 . 
ra § 2268. 
ay uo ee gual Waterworks 
Co. v. Kansas City, 28 Fed. 921. 


Cal.—MecNeil v. South Pasadena, 
166 Cal. 153, 185 P 32, 48 LRANS 


138. 
Colo.—Moffat v. 57 Colo. 


517. : 
Hi MER etc., R. Co. v. Quincy, 
136 Ill. 563, 27 NE 192, 29 AmSR 334. 
Ind.—Chicago, etc., R. Co. Vv. John- 
son, 45 Ind. A. 162, 90 NE 507. 
Jowa..—Des Moines City R. Come 
Des Moines, 90 Iowa 770, 58 NW 906, 


Denver, 


M 
30 AmR 455. 
wYio.—National Waterworks Co. Vi 
Yity, 20 Mo. A. Z i 
Se ee ena tudend vy. Jersey City, 26 
‘ 444, 

Na Tees, y. Belt Line R,. Corp.; 
230 N. Y. 86, 129 NE 217. 

Oh~—Wabash R. Co. v. Defiance, 
52 Oh, St. 262, 40 NE 89 [aff 167 U.S: 
88, 17 SCt 748, 42 L. ed. 87]. 

Pa.—North Sh daceled RR: Co, Y. 

3 Phila. ‘ 

er eR oanake Gas Co. v, Roanoke, 
88 Va. 810, 14 SE 665. 

Wash.—Spokane St. R. Co v. 
Spokane, 5 Wash. 634, 32 P 456. | 

“The prime purpose of a Street is 
to provide a way for the use of the 
people at lange for travel on foot and 
in ordinary vehicles. The power to 
grade streets and construct subways 
for the safety and convenience of the 
public is vested in the city authori- 
ties. They may grant an easement 
in its subsurface in the manner and 
for the purposes by law provided, but 
the right thus granted is not abso- 
jute. It is only qualified. Placing 
pipes in the avenue under the fran- 
chise granted by the city, and con- 
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ing sewers in, or otherwise controlling the streets, 
provided it does so in a reasonable manner.®* And 
a contract with a corporation by which it, in ex- 
change for franchise, agrees to pave a portion of 
a street area does not deprive a city of the right 
to pave the entire width of street.% 

[§ 2332] 7. Exercise of Power—a. In General. 


As in the exercise of other municipal powers®® the 


tract to which we have referred, did 
not give the Water Company a vested 
right to have them remain as placed 
and undisturbed. The rights thus 
granted were subordinate to the 
rights of the public therein, and sub- 
ject to the power of the municipal 
authorities to make such reasonable 
changes in the grade or an improve- 
ment therein as in their judgment 
the public interests demanded and re- 
quired.” Moffat v. Denver, 57 Colo. 
473, 477, 143 P 577, 

[a]. A municipal corporation has 
no power to grant any consent, or 
make any contract, or adopt any ordi- 
nance the effect of which would be to 
relinquish control over its streets, or 
to abandon its duty to keep them in 
repair, and any grant conferring upon 
a railroad corporation the right to 
use such streets must bé held in 
subordination to the right and duty 
of the municipality to improve and 
keep them in repair. Chicago, etc., 
R, Co. v. Quincy, 136 Ill. 563, 27 NE 
192, 29 AmMSR 334. 

90. Ill.—Chicago, ete., R. Co. 
Quincy, 139 Ill. 355, 28 NE 1069. 

Ind.—Chicago, ete., R. Co. v. John- 
son, 45 Ind. A. 162, 90 NE 507. 

Md.—Kirby v. Citizens’ R. Co., 48 
Md. 168, 30 AmR 455. y 

N. Y.—Peo. v: Belt Line R. Corp., 
230 N. Y. 86, 129 NE 217; Dry Dock, 
etc., R. Co. v. New York, 55 Barb. 298. 

Oh:—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89; Cincinnati v. 
Cincinnati Tract. Co., 25 Oh, Cir; Ct. 
N. S, 513. 

Pa.—North Pennsylvania R. Co. v. 
Stone, 3 Phila. 421. 

Wash.—Spokane St. R. Co. v. 
Spokane, 5 Wash. 634, 32 P 456. 

[a] Change of grade. — (1) A 
street railway franchise in the ‘street 
in no way limits the right of the 
municipality to change either the 
grade or the location of the street 
as the public necessity or conven- 
ience may require, particularly where 
the reasonableness of the change is 
not questioned, and the traction com- 
pany must adapt its tracks to the 
changes so made. Cincinnati v. Cin- 
cinnati Tract. Co., 25 Oh, Cir. Ct. N.S, 
518. (2) The fact that a railroad 
occupies a part of a street does not 
take away the power of the city to 
change or establish the grade of the 
street. Chicago, etc., R. Co: vi John- 
son, 45 Ind. A, 162,'90 NE. 507. 

91. National Waterworks Co. vy. 
Kansas City, 28 Fed. 921; Moffat v. 
Denver, 57 Colo. 473, 148 P 577; Rock- 
land Water Co, v. Rockland, 83 Me. 
267, 22 A 166; National Waterworks 
Co. v. Kansas City, 20 Mo. A. 237: 

92. Walker v. North Bergen Tp., 
84 N. J. L. 248. 86 A 638; Columbus 
Gaslight, ete., Co. v. Columbus, 50 
Oh. St. 65, 33 NE 292, 40 AmSR 648, 
19 LRA 510; Roanoke Gas Co. y. 
Roanoke, 88 Va. 810, 14 SE 665. 

93. Monongahela vy. Monongahela 
Electric Light Co., 3 Pa. Dist. 63, 12 
Pa. Co. 529. 

94. Clapp_v. Spokane, 53 Fed. 515; 
Des Moines City R. Co. v. Des Moines, 


power to make municipal improvements®? must be 
exercised by the particular board, body, or officer®® 
and in the mode and manner®® designated and pre- 
seribed by law. A constitutional provision that mu- 
Hence a franchise to lay railway tracks,®° | nicipal officers shall be elected by the people does 
not prevent the legislature from appointing com- 
missioners to widen a street, by special proceeding.? 

[§ 2333] b. Methods? and Validity in General. If 


90 Iowa 770, 58 NW 906, 26 LRA 767; 
Public Serv. R. Co. v. Frazer, 87 
N. J. Eq. 679, 102 A 890; Seattle v. 
Columbia, ete., R. Co., 6 Wash. 379, 
33 P 1048. 

[a] The word “necessary” (1) as 
applied to interference with street 
railway traffic in the laying of 
sewers, means such as is “reasonably 
necessary” in view of all duties im- ~ 
posed on the sewerage commission- 
ers, expense being one consideration, 
and the commission must provide for 
temporary accommodation of street 
railway traffic. Public Serv. R, Co. 
v. Frazer, 87 N. J. Eq. 679, 102 A 890. 
(2) And where contractors adopted a 
method of constructing a sewer 
which unnecessarily interrupted 
travel for eight months on a street 
railway line, the actual cost of tak- 
ing up, the tracks, laying temporary 
tracks, and restoring the situation, 
should be paid by the contractors. 
Frazer v. Public Serv. R. Co., 89 N, J. 
Eq. 569, 105 A 387, 391. 

{b] The word “travel,” in a stat- 
ute providing that sewerage commis- 
Sloners in the construction of sewers 
should not unnecessarily obstruct or 
impede travel, includes all the meth- 
ods ordinarily in common use by 
which people on foot or with horses, 
wagons, and power trucks may tray- 
erse public streets, and includes 
travel by means of street ears, 
Frazer v. Public Serv. R. Co., 89 N. J 
Eq. 569, 105 A 387, 391. ; 


95. McNeil v. South Pasad 

Cal. 158, 135 P 32, 48 LRANS 138. ° 
96, See supra §§ 212-287 in 438.¢ J. 
97. Power to make improvements: 


Generally see supra § 2268 et ; 
Conduits, etc. see supra § 2313.00 
Seba acy at De §§ 500-512 in 43 a.J 
arks and other public pl ; 
supra §§ 2322-2324, reise © 
ae buildings see supra §§ 2275 


Sewers, etc., see supra i 
TY pra §§ 2300-2303. 


etc, see 
2299 Supra §§ 2297~— 


Streets and other 
é B87 fone, ways see Supra §§ 
ransportation and communi io: 

See supra §§ 2314-2317, ro 
Wea and light see supra §§ 2304— 


98. See supra §§ 2272, 29 
also supra §§ 235-245 in 43 oy. att 
99. See infra §§ 2333-2385. ° see 


also supra §§ 248-287 in 43 CHT, 

{a] Ordinance may be the ‘only 
method for the establishment of a 
grade or of changing it. Walter vy 
Ida, Grove, (lowa) 213 NW 935 ¥ 

reliminary proceedings i 
g§ 2886-2472, ae es 

‘ n re Woolsey, 95 N. : 
Peo. v. McDonald, 69 N. Y. 362,003 

[a] A city having jurisdiction of 
drainage proceedings can acquire 
jurisdiction in personam and in rem 
in a particular proceeding only by 
means of appropriate procedure. Mc- 
Lain’s App., 189 Iowa 264.176 NW 817. 
; rebar ark of method see infra 


. ——. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


y 


§ 2333-2334] 


its acts are not ultra vires as being outside of the 
scope of its powers,* the method used in originat- 
ing and making improvements is within the discre- 
tion of the ae where no particular method is indi- 
cated by law;* but, where the mode is prescribed 
by law, it must be followed and the essential steps 
to be taken must be observed with substantial strict- 
ness ;° although mere nonprejudicial irregularities in 
the pursuit of the prescribed mode may not invali- 
date the proceeding ;* and the rule does not apply 
with the same rigor where the statute in terms pro- 
vides that it shall be liberally construed to the end 
that its purposes may be effected.’ Whether the 
work in improving a street was completed accord- 
ing to plans and specifications does not affect the 
jurisdiction of the council.’ 

Retroactive operation of statute. Where the con- 
stitution provides for acquiring, owning, leasing, 
and construction of public utilities by a municipal- 
ity, the procedure set forth need not be followed 
by municipal council, in making improvements on 
a public utility already established and in operation 
for the municipality.® 

Improvement ordinances. All proceedings based 
on a void improvement ordinance are also void.1° 
An ordinance for the improvement of a street is 
not void because of possible injury to vested rights 
under a grant from the city,’ nor because it pro- 
vides that the outlet of a sewer shall pass over pri- 
vate property.12 Where its charter authorized a 


3. See supra §§ 212-287 in 43 C. J. 

4 U. S—hLos Angeles Gas, etc., 
Co. v. Los Angeles, 241 Fed. 912. 

Ariz.—Ainsworth v. Arizona As- 


215 RP 184; 
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v. McDuffie, 1 OhS&CP 88, 1 OhNP 
538; Wilson v. Medford, 107 
Betterly v. Scranton, 5 


[44 C.J.] 189 


“municipality to discontinue streets, an ordinance 


discontinuing streets to furnish station facilities for 
railroad companies is valid, ample provision being 
made for the payment of private damages suffered.1* 
It cannot be objected that the power of a council 
to provide for the improvements has been exhausted 
by the adoption of an ordinance adapted to that 
end so that a new ordinance is ineffectual where 
such latter ordinance has been adopted under a simi- 
lar power given by an amendment to the charter.1> 
Where, after the enactment of a statute by which 
a board of local improvements in cities and villages 
was abolished, such board adopts a resolution that 
a local improvement be made, the improvement pro- 
ceeding is void and its validity subject to col- 
lateral attack;*® and this is true, although it ap- 
pears from the identity of the names that the 
persons acting as the board of local improvements 
were in fact the village council, in which body the 
statute vested the former powers of the board of 
local improvements.17 An improvement ordinance 
enacted by the municipal assembly is invalid where 
the improvement is of such a character that, under 
the terms of the charter, it must originate in an- 
other board.18 - 

[§ 2334] c. Election of Method. The legislature 
may provide two or more independent methods for 
the making or acquisition of municipal improve- 
ments to either of which the municipality may re- 
sort,’® or it may confer an additional right to the 


14. Matter of Rochester, 177 App. 
Div? 361;° 164 NYS 272! 

15. Cooper v. Reardon, 71 Cal. A; 
649, 236 P 180. 


Or. 624, 


ey Pav: “Co., 18. Ariz; 242, 158 EB 
4 
Fla.—State v. Tampa Waterworks 


Co., 56 Fla. 858, 47 Ss B88, 19 LRANS 


183. 
Ida.—Veatch v. Gibson, 29 Ida. 609, 
160 P 1112. 


Ill.—Rochelle v. McConaughy, 296 
Ill. 309, 129 NE 740. 

Ky.—Bain vy. Lexington, 121 SW 
620; Henderson v. Young, 119 Ky. 
224, 83 SW 583, 26 KyL 1152. 

Md.—Littleton v. Hagerstown, 150 
Md. 163, 132 A 773. 

Mich.—Andrews v. South Haven, 


187 Mich. 294, 153 NW 827, LRA1916A 
908, AnnCas1918B 100. 


Mo.—McMurry v. Kansas City, 
283 Mo. 479, 223 SW 615. 
N.. ¥.—Walter v. McClellan, 190 


N. Y. 505, 838 NE 1133. 

Oh.—Travelers’ Ins. Co. v. Wads- 
worth, 109 Oh. St. 440, 142 NE 900, 
33 ALR 711; Cincinnati v. McDuffie, 
1 OhS&CP 88, 1 OhNP 53. 

Or.—Wilson v. Medford, 107 Or. 
624, 215 P 184. 

Pa.—Betterly v. Scranton, 5 Lack 
LegN 179. 

{a] Lighting.—Los Angeles Gas, 
etc., Co. v. Los Angeles, 241 Fed. 912; 
Henderson v. Young, 119 Ky. 224, 83 
SW 583, 26 KyL 1152; Littleton v. 
Hagerstown, 150 Md. 163, 132 A 773; 
Andrews v. South Haven, 187 Mich. 
294, 153 NW 827, LRA1916A 908, Ann 
Cas1918B 100; Travelers’ Ins. Co. v. 
Wadsworth, 109 Oh. St. 440, 142 NE 
900, 33 ALR 711; Butler v. ’Karb, 96 
Oh, St.472, 117 NE 953. 

[b] Sewers, etc. — Ainsworth v. 
Arizona Asphalt Pav. Co., 18 Ariz. 
242, 158 P 428; Veatch v. Gibson, 29 
Ida. 609, 160 P 1112; Rochelle v. Mc- 
Conaughy, 296 Ill. 309, 129 NE 740; 
Chicago vy. Chicago Sanitary Dist., 
272 Ill. 37, 111 NE 491; Snydacker v. 
West Hammond, 225 Til. 154, 80 NE 
93; Bickerdike v. Chicago, 185 Ill. 280, 
56 "NE 1096; Bain v. Lexington, (Ky.) 
121 SW 620; McMurry v. Kansas City, 
283 Mo. 479, 223 SW 615; Heman 
Constr. Co. v. Lyon, 277 Mo. 628, 211 
SW 68; Newcombe v. Kramer, 189 
Mo. A. 538, 176 SW 1072; Cincinnati 


Pech ukey 179 [aff 208 Pa. 370, 57 A 
] Waterworks.—State v. Tampa 
Waterworks Co., 56 Fla. 858, 47_S 
358, 19 LRANS 183; Walter v. Mc- 


Caer 190. N.. Y.° 505; 83» NE 
1 i 
[d] Location of dams.—Under a 


statute authorizing the commissioner 
of public works, under the direction 
of the aqueduct commissioners, to 
submit plans for the construction of 
a new aqueduct for water from some 
point on the Croton River or Croton 
Lake to some point in the city of 
New York, and for the construction 
of one or more dams or reservoirs to 
retain such water, and a provision 
giving the city authority to construct 
such highways and bridges as may 
be made necessary by the construc- 
tion of any reservoir in the counties 
of Westchester or Brooklyn, the 
aqueduct commissioners were not re- 
quired to locate dams or reservoirs 
upon the Croton River or Lake, but 
had power to build a dam in the 
county of Westchester on a tributary 
of the Croton River. Walter v. Mc- 
Clelian,;. 190°" Ne Ya,” ‘6065. % 837 NY 
1133. 

5. See infra § 2386. 

6. See infra. § 2386. 

7. Gordon v. Ransome-Crummey 
Co., 36 Cal. A. 755, 174 P 906 (provi- 
sions regarding posting of notices 
and the like). 

8. Rubin v. Salem, 58 Or. 91, 112 
1 Fahl (aloe 

Plans and specifications generally 
see infra §§ 23841, 23864-2374, 2426- 
2428, 

9. Shryock v. Zanesville, 92 Oh. St. 
375, 110 NE (937. 

10. Bellwood v. Galt, 326 Ill. 55, 
156 NE 774; Mead v. Passaic, (N. J. 
Sup.) 133 A 518. 

Improvement ordinance generally 
see infra §§ 2400-2406, 24387-2459. 

11. Chicago, etc., A Co. v. Quincy, 
139 Ill. 355, 28 NE 1069. 

12. Burhans v. Norwood Park, 138 
Ill, 147, 27 NE 1088. 

13. Abandonment, discontinuance, 
or vacation of street generally see 
infra XVIII, 


99 Duration of power see supra § 
16. Peo. v. Kaul, 302 Ill. 317, 134 
NE 740. 
17. Peo. v. Kaul, supra. 
Collateral attack see infra § 2469. 
18. American Tobacco Co. v. Mis- 
Se: Pac. R. Co., 247 Mo. 374, 157 SW 


19. Ark.—Improvement Dist. No. 
evi Cotter, 71 Ark. 556, 76 SW 
Cal.— Oakland v. Thompson, 151 


Cal. 572, 91 P 387; Duncan v. Ramish, 
142 Cal. 686, 76 P 661. 

Ind.—Welch v. Roanoke, 157 Ind. 
398, 61 NE 791. 

Kan.—Anthony Booster Club v. 
Jennings, 104 Kan, 821, 180 P 762; 
Barnes v. Parsons, 77 Kan. 311, 94 P 
151. 

Ky.—Latonia v. Hedges, 125 Ky. 13, 
100 SW 267, 30 KyL 1091. 

Ch ad —Ryan v. Boston, 118 Mass. 


Minn.—Borgerding v. Freeport, 166 
Minn. 202, 207 NW 309. 

Mo.—St. Louis v. ‘Giters, 36 Mo. 
456; Roth v. Forsee, 107 Mo. A, 471, 
81 SW 913. 

N. M.—Ellis v. New Mexico Constr. 
C62" 27° Ni M31 23201 P48 7. 

Oh.—Leipsic v. Wagner, 105 Oh. St. 


466, 138 ‘NE 863; Westenhaver v. 
Hoytsville, 8 Oh. Cir. Ct. N. S. 284, 
28. Oh- Cir: ‘Ct: 357. 


Okl.—Wheeler v. Muskogee, 51 Okl. 


48, 151 P 6385. 
Or.—Miller v. Portland, 62 Or. 26, 


123 P 64 
Pa.—Warner v. Coatesville Bor- 
ough, 232 Pa. 141, 80) A 576; “ine ire 


West Chester Alley, 160 Pa. 89, 28 A 
506; In re Frederick St., 150 Pa. 202, 
24-A 669; Beaumont v. Wilkes- Barre, 
142 Pa. 198, 21 A 888; In re Henry St., 


12:3°sPa. 346, 16 A 785; In re Bast 
Grant <St3 120 ° Pak 596), “16 2A be3 66s 
Johnson’s App., 75 Pa. 96; Erie v. 


Bootz, 72 Pa, 196; Marcoz v. Wilmer- 
ding Borough, 37 Pa. Super. 185; New 
Castle v. Rearic, 18 Pa. Super. 350; 
In re Chestnut St., 10 Pa. Co. 661; 
In re Forty-Second St., 11 Phila, 
437. ' 


190 [44 0.5.) 


general power of the municipality without destroy- 
Where a city has not 
provided a complete procedure for the creation of a 
street lighting system as empowered to do by its 
charter, it may proceed under a statute providing 
So, also, 1t is proper 
for a municipality to adopt an ordinance purporting 
to change the grade of a street under one statute 
and then to cause the improvement of such street 
under another, where the first act makes no pro- 
vision either for damages or the doing of improve- 
Proceedings under 
a statute providing a simplified procedure for the 
construction of sidewalks and intended as an inde- 
pendent law and complete within itself are not af- 
fected by provisions of a general law.’* 


ing such general power.?° 


for street improvements.”? 


ment work upon the streets.?2 


._Tenn.—Rockwood v. Rodgers, 290 
SW 381. 

Tex.—Hardwood v. Ft. Worth Nat. 
Bank, (Civ. A.) 205 SW 484, 

Wash.—Wilce v. Cheney, 93 Wash. 
422, 161 P 72; White v. North Yakima, 
87 Wash. 191, 151 P 645; Redding v. 
Spokane, 81 Wash. 263, 142 P 664; 
Collins v. Ellensburg, 68 Wash. 212, 
122 P 1010; Spokane v. Preston, 46 
Wash. 98, 89 P 406; State v. Pierce 
Gomney. Super. Ct., 44 Wash. 476, 87 P 


. Wis.—Lawton vy. Racine, 137 Wis. 
593, 119 NW 331; Boyd v. Milwaukee, 
92 Wis. 456, 66 NW 603. 

. Ont.—Barrett v. Toronto, 54 Ont. 
L. 623. 

[a] Under Charter of Portland 
§ 45, providing that the city council 
shall exercise its powers by ordinance 
only, unless otherwise provided, and 
§ 375, providing that the council may 
require the city engineer to make 
plans and specifications for the im- 
provement of streets, and § 276, pro- 
viding that the resolution of the 
council for the improvement of a 
street shall be recorded and published 
in a certain manner, a proceeding for 
the improvement of streets may be 
initiated by resolution. 
Portland, 62 Or. 26, 123 P 64. 

[b] Villages may, at option, pro- 
ceed with street paving improvement 
in one of three statutory methods. 
Borgerding v. Freeport, 166. Minn. 
202, 207 NW 309. t 

Several methods: 

Consent see infra § 2348. 


Ordinance or resolution of intention } 


see infra § 2400. 
Petition see infra § 2348. 
Submission to popular vote see infra 
, § 2342, 

20. White v. Forsyth, 138 Ga. 753, 
76 SE 58; Borgerding v. Freeport, 166 
Minn. 202, 207 NW 309; Reid v. Trow- 
bridge, 78 Miss. 542, 29 S 167. 

{a] Sidewalks may be constructed 
under either the statute providing for 
the improvement of streets, etc., Rev. 
St. § 1536-210; or under the special 
section for the purpose, Rev. St. § 
1536-232. Municipalities are thus 
provided with an alternative proce- 
dure in the construction of sidewalks, 
Westenhaver v. Hoytsville, 8 Oh. Cir, 
Ct. N. S. 284, 28 Oh. Cir, Ct. 357. 

21. Park v. Pacific Fire Extin- 
guisher Co., 37 Cal. A. 112, 173 P 615, 

22. Butters vy, Oakland, 53 Cal. A. 
294, 200 P 354. 

23. Cain School Tp. v. Snyder, 73 
Ind. A. 140, 126 NE 686; Union Pav. 
Co. :v. Board of Contract, ete, 74 
Misc. 646, 184 NYS 740. 

[a] The Supplemental Charter of 
Schenectady, relating to paving 
streets, provides a complete system 


therefor, so that Second Class Cities. 


L. § 124 does not apply to that city. 
Union Pav. Co. vy. Board of Contract, 
etc., 74 Misc. 646, 184 NYS 740. f 
24. Borgerding v. Freeport, 166 
Minn. 202, 207 NW 309; Chittenden y, 
Columbus, 1 OhNPNS 420. 


Miller v.. 


MUNICIPAL CORPORATIONS 


A city is 


25. Ark.—Improvement Dist. No. 
60 v. Cotter, 71 Ark. 556, 76 SW 552. 

Cal.—Dunean vi Ramish, 142 Cal. 
686, 76 P 661, 

Mass.—Ryan y. Boston, 118 Mass. 
248. 

Mo.—Roth v. Forsee, 107 Mo, A. 
471, 81 SW 913. 

Pa.—In re West Chester Alley, 160 
Pa. 89, 28 A 506; Johnson’s App., 75 
Pa. 96; New Castle v. Rearic, 18 Pa. 
Super. 350; In re Pulaski Ave., 5 Pa. 
Dist! 1,.cT Pa: -Co. 3 94: 

[a] Rule stated.—Where different 
statutes provide different modes of 
procedure for the making of a public 
improvement, the later statute not 
expressly repealing the former, the 
statutes will be allowed to stand to- 
gether, and will be held to afford 
alternative modes of procedure. 
Leipsie v. Wagner, 105 Oh. St. 466, 
138 NE 863; Rockwood v. Rodgers, 
(Tenn.) 290 SW 3881. Presumption 
against implied repeal of statutes see 
Statutes [36 Cyc 1071]. 

26. Johnson v. Los: Angeles, 198 
Cal. 308, 245 P 164 [foll Bogue vy. Los 
Angeles, 198 Cal. 327, 245 P 173]. 

27. White v. Meadville, 177 Pa. 
6438, 35 A 695, 34 LRA 567 (construing 
Corporation Act of April 20, 1874, and 
Act of May 23, 1874, relating to cities 
of the third class). 

28. U. S.—Farrell v. West Chicago 
Park Comrs., 181.U. S. 404, 21 SCt 
609, 645, 45 L. ed. 919, 924; Brougham 
v. Kansas City, 263 Fed. 115; San 
Francisco . United RR. Cos. v.. San 
Francisco, 239 Fed. 987.. 

Ala.—Pilcher v. Dothan, 207 Ala. 
421,938. S..16. 

Ariz.—Ainsworth yv. Arizona As- 
phalt Pav. Co., 18 Ariz. 242, 158 P 428. 

Ark.—American Hardwood Lumber 
Co. v. Benton, 132 Ark. 41, 200 SW 276. 

Cal—In re East Bay Municipal 
Utility Dist, 196) Cal. 725,239 P 38; 
Rutledge v. Eureka, 195 Cal. 404, 234 
P 82; Symons v. San Francisco, 115 
Cal. 555, 42 P9138, 47 P 453; Los An- 
geles County v. Dodge, 51 Cal. A. 492, 
197 P 403; Beale v. Santa Barbara, 
32 Cal. A, 285, 162 P 657. 

Colo.—Whitsett v. Union Depot, 
etc.,, Co.);10..Colo,. 243, 16, P. 339. 

Conn.—Fellowes v. New Haven, 44 
Conn, 240, 26 AmR 447. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
263, 92 A 297, 


Fla.—Pensacola v. Bear, 83 Fla, 
484, 91 S 360. 
Ga.—Bacon v. Savannah, 105 Ga. 


62, 31 SH 127; Savannah v. Wade, 21 
Ga. A. 748, 94 SE 1042. 

Hawaii.—De Mello v. Wilson, 28 
Hawaii 298. 

Ida.—Canady v, Cour d’Alene Lum- 
ber Co., 21 Ida. 77, 120 P 880. 

Ill.—Carbondale v. Reith, 316 Ill. 
538, 147 NE 422; Chicago v. Kehilath 
Anshe Mayriv, 284 Ill. 210, 119 NE 
905; Bradley v. New York Cent. R. 
Co., 277 Ill. 608, 115 NE 640; Chicago 
v. Hirschl, 275 Ill. 60, 1183 NE 899; 


Chicago v. Weber, 260 Ill. 105, 102 NID 
1001; Belleville v. Miller, 257 Ill. 244. 


[$§ 2334-2335 


‘not limited to a special act intended to give an 
additional and special plan of procedure for street 
improvements in order to obviate some of the limi- 
tations of the general statute, but is at liberty to 
proceed under the general statute at its option.** 
Different acts, unless repugnant, will be construed 
together in pari materia as providing two methods 
of improvement.”° 
under a particular act is bound by the terms of 
the act.26 And where two modes are prescribed, the 
choice of one may exclude the other.?* 

[§ 2335] d. Public Convenience or Necessity, or 
Other Considerations. 
pal authorities, in whom is vested the power to 
make improvements, as to the necessity of an im- 
provement, is finai and conclusive,?* in the absence 


But a city electing to proceed 


The decision of the munici- 


100 NE 946; South Park Comrs, v. 
Illinois Trust, ete., Bank, 245 Ill. 382, 
92 NE 267; Northwestern Univ. v. 
Wilmette, 230 Tl. 80, 82 NE _ 615; 
Clark v. Chicago, 229 Ill. 363, 82 NE 
370; Gardner v. Chicago, 224 Ill. 254, 
79 NE 624; Chicago Union Tract. Co. 
v. Chicago, 223 Ill. 37, 79 NE 67; Ton 
v. Chicago, 216 Ill. 331, 74 NE 1044; 
Walker v. Chicago, 202 Ill..531, 67 NE 
369; Chicago v. Norton, Milling Co., 
196 Ill. 580, 63 NE 1048 [aff 97 Ill. A. 
651]; Givins v. Chicago, 188 Ill. 348, 
58 NE 912; Chicago Terminal Trans- 
fer R. Co. v. Chicago, 184 Ill. 154, 56 
NE 410. 

Ind.—Gardiner v. Bluffton, 173 Ind. 
454, 89 NE 853, 90 NE 898, AnnCas 
1912A 713; Holden vy. Crawfordsville, 
143 Ind. 558, 41 NE 370; Weaver v. 
Templin, 113 Ind. 298, 14 NE 600; 
Greencastle y. Hazelett, 23 Ind. 186; 
Butler v. Kokomo, 62 Ind. A. 519, 113 
NE 391; Coburn v. Bossert, 13 Ind. A. 
359, 40 NE 281. : 

Iowa.—Thomas vy. Grinnell, 171 
Iowa 571, 153 NW 91; Chicago Great 
Western R. Co. y.. Mason City, 155 
Iowa 99, 185 NW 9; Bell v. Burling- 
ton, 154 Iowa 607, 134 NW 1082; Col- 
lins v. Keokuk, 147 Iowa 233, 124 NW 
601; Coates v. Dubuque, 68 Iowa 550, 
27 NW 750; Brewster v. Davenport, 
51 Iowa 427, 1 NW 737. 

Kan.—Palmer y. Munro, 123 Kan. 


‘3887, 255 P67; State v. Neodesha, 3 


Kan, ‘A, 819, 45 °P .122;. Seward -v. 
Rheiner, 2 Kan, A. 95, 43 P 423. 

Ky.—Katterjohn v. King, 202 Ky. 
69, 258 SW 960; Peicke v. Covington,. 
198 Ky. 683, 249 SW 1008; Simrall v. 
McKenna, 195 Ky. 580, 242 SW 587; 
Tompkinsville v. Miller, 195 Ky. 143, 
241 SW 809; Louisville, ete., R. Co. v. 
Louisville, 190 Ky. 214, 227 SW 160; 
Lambert v. Thornberry, 153 Ky. 523, 
155 SW 1163; Reuter v. Meacham 
Contracting Co., 143 Ky. 557, 136 SW 
1028, AnnCasl1912D 265; Louisville, 
ete., R. Co. vy. Louisville, 141 Ky. 131, 
132 SW 184; Tipton y. Shelbyville, 
139 Ky. 541, 107 SW 810, 32 KyL 
11283; Mudge v. Walker, 90 SW 1046, 
28 KyL 996; Louisville v. Bitzer, 115 
Ky. 359, 73 SW 1115, 24 KyL 2268, 61 
LRA 434; Henderson v. Sandefur, 11 
Bush 550; Dulaney v. Bowman, 8 Ky. 
Op. 592; Lexington vy. Baker, 8 Ky. 
Op. 317. 

La.—Shreveport v. Hester, 139 La. 
495, 71. S 779; Parker v. Monroe, 128 
La. 951, 55 S 587; Houma Lighting, 
etc., Mfg. Co. v. Houma, 127 La, 726, 
53 S. 970. 

Me.—Pillsbury v. Augusta, 79 Me. 
71, 8 A 150; Baldwin v. Bangor, 36 
Me. 518. 

Mada.—Johns Hopkins Club Bldg. Co. 
v. Baltimore, 130 Md. 282, 100 A 298; 
Baltimore City v. Williams, 129 Ma. 
290, 99 A 362; Alberger y. Baltimore, 
64 Md. 1, 20 A 988; Methodist Protes- 
tant Church v. Baltimore, 6 Gill 391, 
48 AmD 540. 

Mass.—Curtis v. Boston, 132 NE 
181; Worcester v. Worcester County, 
167 Mass. 565, 46 NE 383. b. 


oe , 


For later cases, developments and'changes in the law see cumulative Annotations, same title, page and note number, 
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MUNICIPAL CORPORATIONS 


§ 2335] 


‘of fraud2® unless the discretion vested in it has been 
grossly abused®° and its power exercised in an 


Mich.—Parsons v. Grand Rapids, 
141 Mich. 467, 104 NW 730; Brown v. 
Saginaw, 107 Mich. 6438, 65 NW 601; 
Shimmons y. Saginaw, 104 Mich. 511, 
62 NW 725; Detroit v. Beecher, 75 
Mich. 454, 42 NW 986, 4 LRA 813; 
Hinchman v. Detroit, 9 Mich. 103. 

Minn.—Chicago, etc., R. Co. v. Le 
Roy, 124 Minn, 107, 144 NW 464; Dia- 
mond v. Mankato, 89 Minn. 48, 93 
NW 911, 61 LRA 448; Janeway v. 
Duluth, 65 Minn. 292, 68 NW 24. 

Mo.—Badger Lumber Co. v. Mul- 
lins, 310 Mo. 602, 275 SW 957; Heman 
Constr. Co. v. Lyon, 277 Mo. 628, 211 
- SW 68; St. Louis v. Semple, 199 SW 
967; Gorman v. Chicago, etc., R. Co., 
255 Mo. 483, 164 SW 509; St. Louis v. 
Brown, 155 ‘Mo. 545, 56 SW 298; Glas- 
gow v. St. Louis, 107 Mo. 198, 17 SW 
743; State v. ‘Engelmann, 106 Mo. 628, 
17 SW 759; Kansas City v. Baird, 98 
Mo. 215, 11 SW 248, 562; Saxton v. 
St. Joseph, 60 Mo. 153; Williams v. 
Hybskmann, (A.) 247 SW 203; Maret 
v. Hough, (A.) 185 SW 544; Shaw v. 
Stoeltzing, 180 Mo. A. 113, 167 SW 
1158; Miller v. Anheuser, 2 Mo. A. 
168. 

Nebr.—Hoopes v. Omaha, 99 Nebr. 
460, 156 NW 1047; Carlson v. South 
Omaha, 91 Nebr. 215, 135 NW 1047; 
Morse v. Omaha, 67 Nebr. 426, 93 NW 
734, 

N. H.—Granite State Land Co. v. 
Hampton, 76 N. H. 1, 79 A 25. 

N. J.—Oakley v. Atlantic City, 63 
N. J. L. 127, 44 A 651; Read v. Cam- 
den, 54 N. J. L. 347, 24 A 549 [rev 53 
Nido” Li) 0322,° 21 vA +565]; “State: v. 
Orange, 54 N. J. L. 111, 22 A 1004, 14 
LRA 62; Piard v. Jersey City, 30 N. J. 
L. 148; Goldschmidt v. Keyport, 
(Sup.) 99 A 916; Pope v. Union, 18 
N. J. Eq. 282. 

N. Y.—McCabe v. New York, 213 
N. Y. 468, 107 NE 1049; Brady v. New 
York, 112°-N. Y. 480, 20 NE 390, 2 
LRA 751; Astor v. New York, 62 N. Y. 
567; Matter of Fowler, 53 N. Y. 60; 
In re Dugro, 50 N. Y. 513; Elwood v. 
Rochester, 43 Hun 102 [aff 122 N. Y. 
229, 25 NE 238]; Kelsey v. King, 32 
Barb. 410, 11 AbbPr 180 [aff 33 How 
Pr vs9 si Transcr. A. 133]; Syracuse, 
etc., R. Co. v: Syracuse, 113 Misc. 28, 
183 "NYS 757; In re Newland Ave., 15 
NYS 63; Goff v. Nolan, 62 HowPr 
323 

N. C.—Hoke County v. Raeford, 178 
N. C. 337, 100 SE 513; Dorsey v. Hen- 
derson, 148 N. G 423, 62 SE 547; 
Trotter v. Franklin, 146 N. -C. 554, 
60 SE 509; Raleigh v. Peace, 110 N. Cc. 
32, 14 SE 521, 17 LRA 330. See Ben- 
nett v. Winston-Salem South-Bound 
R. Co., 170 N. C. 389, 87 SH 133, LRA 
1916D 1074. 

N. D.—Ashley v. Minneapolis, etc., 
R. Co., 37 N. D. 147, 163 NW 727. 

Oh.—-Ford v. Toledo, 64 Oh. St. 92, 
59 NE 779; Thompson vy. Cincinnati, 
6 Oh. A. 420, 28 O. C. A. 469; Sparks 
v. Sabina, 10 OhNPNS 138; King v. 
Dayton, 6 OhNPNS 369; Scott v. 
Hamilton, 7 Oh. Cir. Ct. N.S. 4938, 29 
Oh; Cing Cty 652. 

Okl.—Tulsa:v. Williams, 100 Okl. 
116, 227 P 876; Crawford v. Cassity, 
78 Okl. 261, 190 P 412; Pryor v. West- 
ern Pav. Co., 74 Okl. 308, 184 P 88; 
Bickel v. Warner-Quinlan Asphalt 
Cos,70° Okl, 138,174 P. 537. 

Or.—Rogers v. Salem, 61 Or. 321, 
122 P 308; Applegate v. Portland, 53 
Or. 552, 99 P 890; Paulson v. Port- 
land, 16 Or. 450, 19 P 450, 1 LRA 673 
[aff 149 U.S. 30, 13 SCt 750, 37 Lined: 
637]. 

Pa.—Commonwealth’s App, 9 A 
524; United Brethren Cong. v. Hmaus 
Borough, 56 Pa. Super. 136; Fyfe v. 
Turtle Creek Borough, 22 Pa. Super. 
292; City v. Gindhart, 19 Pa.. Dist. 
1107; Clopper v. Greensburg Borough, 
9 a Dist. 598. 

D.—Bailev v. Sioux Falls, 28 S. 
D. S18, 132 NW 7038. 
: Tenn.—Jordan v. Cleveland, 148 
Tenn. 337, 255 SW 377. 


Tex.—Austin v. Nalle, 85 Tex. 520, 
22 SW 668, 960; Adams v. Fisher, 75 
Tex. 657, 6 SW 772; Massie v. Ft. 
Worth, (Civ. A.) 262 SW 837; Jones 
v. Houston,, (Civ. A.) 188 SW 688. 

Vt.—Lucia v. Montpelier, 60 Vt. 
537, 15 A’ 321, 1 LRA 169. 

Wash.—In re Shilshole <Ave., 94 
Wash. 583, 162) P 1010; In re Yesler 
Way, 94 Wash. 427; 162 P 536; Cald- 
well v. Seattle, 75 Wash. 565, 135 P 
470, AnnCas1915C 176; Matthews v. 
Ellensburg, 73 Wash. 272, 131 P 839; 
Stern v. Spokane, 60 Wash. 325, 111 
PY 235 

W. Va.—Huntington v. Frederick 
Holding Co., 85 W. Va. 241, 101 SH 
461; Damron v. Huntington, 82 W. 
Va. 401, 96 SE 53. 


kee, 157 Wis. 55, 143 
NW 67. 

Que.—Paquet v. Portneuf, 29 Que. 
K. B: 500; Tremblay v. St. Cyprien 
Corp., 28 RevdeJur 438. 

“When that determination has been 
expressed in an ordinance, it is in 
general conclusive.’ Carbondale. v. 
Reith, 316 Ill. 538, 543, 147 NE 422 

[a] Court cannot substitute its 
judgment for that of the council as 
to the wisdom or expediency of an 
improvement. Jones v. Hankinson, 
48 N. D. 618, 186 NW 276. 

[b] Municipal authorities are the 
best judges of the necessity for the 
improvement of public streets and 
alleys. Merely because witnesses 
may think an improvement is un- 
necessary will not justify a court in 
substituting its judgment for that of 
the municipal authorities in deter- 
mining whether or not an ordinance 
providing for an improvement is rea- 
sonable, and to hold otherwise would 
be to put in issue the reasonableness 
of every ordinance for local improve- 
ment. Jones y. Chicago, 213 Ill. 92, 
72 NE 798. 

[c] Necessity for a roadway of a 
certain width passing through streets 
of varying width is a question of fact 
in a proceeding to pave such street. 
Oak Park v. Chicago, etc., R. Co., 285 
Ill. 459, 120 NE 761. 

[d] Police station.—Where the po- 
lice commissioner of Boston had de- 
cided and notified the mayor and 
council that five thousand eight hun- 
dred square feet, or at least five thou- 
sand seven hundred and fifty-five 
square feet, were required for a po- 
lice station. the city could not refuse 
to obtain such a lot because of the 
belief of members of the council that 
a smaller lot already owned by the 
city was adequate. Curtis v. Boston, 
(Mass.) 1382 NE 181. 

29. James v. Pine Bluff, 49 Ark. 
199, 4 SW: 760; Kirchman vy. West, 
ete., St. R.. Co., 58 Ill, A: 515. 
also cases passim this section. 

[a] In the absence of fraud the 
determination of the sufficiency of a 
petition for public improvement by a 
city will not be inquired into by the 
courts on the application of a private 
person. Kirchman v. West, etc., St. 
RC 05.58) Tlic A. 515. 

{b] On collateral attack the ques- 
tion of the necessity of an improve- 
ment is not open to review except for 
fraud. James v. Pine Bluff, 49 Ark. 
199, 4 SW 760; In re Fast Bay Mu- 
nicipal Utility Dist., 196 Cal. 725, 239 
P 38; Platt v. San Francisco, 158 Cal, 
74, 110 P 304; Bass v. Ft. Wayne, 121 
Ind. 389, 23 NE 259; Peicke v. Cov- 
ington, 198 Ky. 683, 249 SW 1008; 
Shimmons y. Saginaw, 104 Mich. 511, 
62 NW 725; McGhee v. Walsh, 249 
Mo. 266, 155 SW 445; Monongahela 
City v. Monongahela Light Co., 3 Pa. 
Dist. 63, 12 Pa. Co. 529; Richardson v. 
Olympia, 83 Wash. 688, 145 P 963. 

[ce] In. a proceeding for confirma- 
tion of an assessment the reasonable- 
ness of the council’s determination as 
to the necessity of an improvement 
will be passed upon and declared void 


NW 1052, 147 
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arbitrary manner without regard to public interests 


in a proper case. Chicago v. Munici- 
pal Engineering, etc., Co., 292 Ill. 614, 
127 NE 65. 

30. Cal.—Los Angeles County v. 
Dodge, 51 Cal. A. 492, 197 P 403. 

Ga.—Randall v. Atlanta, 22 Ga. 301, 
95 SE 1016. 

Ill.— Greenville. v.» Miller, 315 Tl. 
565, 146 NE 463; Glencoe v. Stone, 
296 DIG AGA 29) NE 700; Chicago v. 
Municipal Engineering, etc., Co., 292 
Til. 614, 127 NE 65; Chicago V. Weber, 
260 Ill. 105, 102 NE 1001; Marengo v. 
Wichler, 245 Til. 47, 91 NE 758; North- 
western Univ. v. Wilmette, 230 Ill. 80, 
82 NE 615; Chicago v. Nichols, 177 Ill. 
97, 52 NE "359: Title Guarantee, etc., 
Co. Vv. Chicago, 162 Ill. 505, 44 NE 
832; Smith v. McDowell, 148 BI Bile 
35 NE 141, 22 LRA 393. 

Iowa.—Chicago Great Western R. 
Co. v. Mason City, 155 Iowa 99, 135 
NW 9. 

Ky.—Tompkinsville v. Miller, 195 
Ky. 1438, 241 SW 809; Louisville v. 
Bannon, 99 Ky. 74, 35 SW 120, 18 
KyL 10. 

La.—Parker v. Monroe, 128 La. 951, 
55d S587. 

Me.—Pillsbury v. Augusta, 79.Me. 
71, 8 A 150. 

Mich.—Horton v. Williams, 99 
Mich. 423, 58 NW 369; Grand Rapids 
v. Grand Rapids, etc., Co., 66 Mich. 42, 
33 NW 15. 

Mo.—MecMurry v. Kansas City, 283 
Mo, 479, 223 SW 615; Morse v. West- 
port, 136 Mo. 276, 37 SW 932; In re 
Independence Ave. Boulevard, 128 Mo. 
272, 30 SW 773. 

N. Y.—St. Vincent Female Orphan 
seth isee v. Troy, 76 N. Y. 108, 32 AmR 

Oh.—lLivingston v. Cincinnati, 4 Oh. 
A. 338, 22 Oh. Cir. Ct. N: 'S. 383: 

Okl.—Crawford v. Cassity, 78 Okl. 
261,190 PR 412. 
sua Von re Fountain St., 6 Pa. Dist. 

Wash.—Rettire v. North Yakima; 
75 Wash, 143, 134 P 699. 

W. Va.—Holswade v,. hinge dy ae 
96, W. Va. 124, 122 SE 449. 

fa] In order to justify the court 
in interfering (1) with the determina- 
tion of the city council as to the rea- 
sonableness of an improvement ordi- 
nance, abuse of power must ordi- 
narily appear on the face of the ordi- 
nance itself. Ottawa v. Colwell, 260 
Ill, 548, 103 NE 573; Chicago, ete., R. 
Co. v. Elmhurst, 165 Ill. 148, 46 NE 
437. (2) And the fact that certain 
witnesses testified that an improve- 
ment was unnecessary and unreason- 
able will not in itself justify the 
court in substituting its discretion 
for that of the city authorities. 
There must be a clear abuse of this 


discretion. Ottawa v. Colwell, supra; 
i v. Chicago, 213 Ill. 92, 72 NE 
7 


[b] Whether local improvement 
ordinance is reasonable must be de- 
termined by considering the object to 
be accomplished, means for its ac- 
complishment, and the existing cir- 
cumstances and conditions. Carbon- 
dale v. Reith, 316 Tll. 538, 147 NE 422. 

{c] Substitution of cement for 
good brick sidewalk, the latter having 
been constructed at the cost of the 
property owner in conformity with 
specifications of the city, is an abuse 
of discretion. Livingston v. Cincin- 
nati, 4 Oh. A, 338,.22 Oh. Cir. Ct. N.S. 
383. \ * 

[d] Construction of a water sup- 
ply pipe on an isolated street in a 


j sparsely peopled region without ac- 


cess to industries or convenient 
transportation, largely at the expense 
of vacant property not in demand, 
and for which no demand will be cre- 
ated by the construction of the im- 
provement until there is a prospect 
of better facilities for transportation, 
is unreasonable and oppressive. Chi- 
cago v. Municipal Engineering, etc.; 
Co., 292 Ill. 614, 127 NE 65. 
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and private rights;3! and these rules*? have been | paving,°* repairing,®** widening,*® or vacating*? 


applied to decisions as to the necessity of opening,** 


[e] Decisions held reasonable.— 
(1) An ordinance requiring a new 
sidewalk of uniform character for 
sixteen blocks along the street on 
which plaintiff's property fronted is 
not invalid as an improper exercise 
of discretion by the council because 
plaintiff had a fairly good brick side- 
walk in front of his property which 
would be displaced. Lambert — v. 
Thornberry, 153 Ky. 528, 155 SW 1163. 
(2) The fact that the walls of a via- 
duct crossing a street are too weak to 
support an improvement will not in- 
validate an ordinance ordering the 
same. Chicago Terminal Transfer R. 
Co. v. Chicago, 184 Ill. 154, 56 NE 410. 
(3) Ordinances of a small city situ- 
ated about eight miles from a large 
city, providing for the grading of an 
avenue to the city limits over rough 
ground, connecting with a county 
road, which a short distance further 
on ran into an avenue running into 
the larger city, so as to make direct 
connection, is reasonable and valid. 
Shaw v. Stoeltzing, 180 Mo. A. 118, 
167 SW 1158. (4) An ordinance, re- 
quiring the extension of a street 

_across railroad tracks to connect with 
another street about nineteen feet 
from and about three feet higher 
than the tracks, was not unreason- 
able as increasing the probability of 
accidents through vehicles being 
stalled on the grade and backing onto 
the tracks, or through the inability 
of drivers to check vehicles descend- 
ing the slope. Louisville, ete., R. Co. 
v. Louisville, 141 Ky. 131, 132 SW 
184. (5) The board of public works 
and city council of a eity did not act 
arbitrarily, unreasonably, and oppres- 
sively in ordering the paving as a 
business street of a part of a street, 
where the part of the street already 
paved was a business rather than a 
residential street, and the improve- 
ment was a natural extension of that 
already existing. Brougham v. Kan- 
sas City, 263 Fed. 115. 

{[f] Where a city council has un- 
limited power, under thé charter, in 
respect to street improvements, the 
mere passage of a large number of 
ordinances for the macadamizing of 
many streets, in anticipation OL ia, 
proposed change of law requiring the 
consent of a majority of the proper- 
ty owners, is not of itself proof of 
fraud in enacting such ordinances. 
Morse v. Westport, 136 Mo. 276, 37 
SW 932. See Chicago Great Western 
R. Co. v. Mason City, 155 Iowa 99, 
135 NW 9 infra note 31. 

31. Cal.—Jacobus v. Oakland, 42 
Cal, 21. ‘ 

Colo.—Whitsett v. Union Depot, 
etc., Co., 10 Colo. 243, 15 P 339. 

Tll.—Hoerrmann v. Wabash R. Co., 
309 Ill. 524, 141 NE 289; Harmon vy, 
Arthur, 309 Ill. 95, 140 NE 538. See 
Oak Park v. Swigart, 262 Ill. 614, 104 
NE 1033; Pierson v, Peo., 204 Ill. 456, 
68 NE 383. 

Ky.—Barfield y, Gleason, 111 Ky. 
491, 63 SW 964, 23 KyL 128; Duker 
v. Barber Asphalt Pav. Co., 75 SW 
744, 25 KyL 135; Allen vy. Woods, 45 
SW 106, 20 KyL 59. 

Mich.—Detroit v. Beecher, 75 Mich. 
454, 42 NW 986, 4 LRA 813. 

Mo.—Maret v. Hough, (A.) 185 SW 
544; Powell v. Excelsior Springs, 138 


Mo. A, 121, 120 SW 106; Akers v. 
Kolkmeyer, 97 Mo, A. 520, 71 SW 
536. ; 


N. J.—Read v. Camden, 54 N. J. L. 
347, 24 A549 [rev 53 -N, J. Li. 322, 21 
A 565]. 

Oh.—Thompson v. Cincinnati, 6 Oh. 
A, 42:0, 28 O..C;: A. 469. 

Okl.—Crawford y. Cassity, 78 Okl. 
261, 190 P 412. 

Or.—Shannon y. Portland, 388 Or. 
382, 62 P 50; Paulson yv. Portland, 16 
Or. 450, 19 P 450, 1 LRA 673. 


Wash.—Martin v. Olympia, 69 


Wash. 28, 124 P 214. 

W. Va.—Huntington y. Frederick 
Holding Co., 85 W. Va. 241, 101 SH 
461. 


Compare Chicago Great, Western R. 
Co. v. Mason City, 155 Iowa 99, 135 
NW 9 (holding that municipal au- 
thorities being clothed with power to 
determine the necessities of the pub- 
lic as to the establishment of streets, 
their action in exercising that power 
cannot be questioned on the ground 


that it is in conflict with public 
interest). 

[a] Unreasonable ordinance. — 
Where an ordinance, which is in- 


tended to change the grade of a street 
so as to carry the way over an inter- 
secting railroad by means of a bridge 
and approaches, contains a clause va- 
eating a part of the street on which 
the approach is to rest, it thereby de- 
feats its main object, and it: will be 
set aside as unreasonable. Read y. 
Camden, 54 N. J. L. 347, 24 A 549 [rev 
53 N.e J, 322) 21 A665 ]i 

[b] Reasonable ordinance.—An or- 
dinance requiring two water mains 
in a street which will probably be 
used for a street car line cannot be 
said to be so unreasonable as to con- 
stitute an abuse of discretion by the 
council or an arbitrary imposition of 
an unjust burden upon the owners of 
property. Chicago y. Hirschl, 275 Ill. 
60, 113 NE 899. : 

[c] Recital in an ordinance of pri- 
vate purpose as reason for improve- 
ment does not invalidate it where the 
other recitals show sufficient public 
purposes. Martin v. Olympia, 69 
Wash. 28, 124 P 214. 

Mothods of attack: 

Appeal see infra § 2466. 
Certiorari see infra § 2467. 
Collateral attack see infra § 2468. 


‘Injunction see infra § 2469. 


32. See supra this section. 

33. Ill.—Chicago, ete., R. Co. v. 
Cicero, 154 Ill. 656, 39 NE 574; Curry 
v. Mt. Sterling, 15 Ill, 320. 

Ky.—Peicke v. Covington, 198 Ky. 
683, 249 SW 1008. 

Mass.—In re Opinion of Justices, 
204 Mass. 607, 91 NE 405, 27 LRANS 
483. 

Mo.—Gorman v. Chicago, ete. R. 
Co., 255 Mo. 483, 164 SW 509. 

N. Y.—Matter of Folts St., 18 App. 
Diy. 568, 46 NYS 43. 

34. Ga—Bacon v. Savannah, 105 
Ga. 62, 31 SE 127; Randall v. Atlanta, 
22 Ga, A. 301, 95 SE 1016. 

Ill.— Chicago v. Lord, 277 Ill. 397, 
115 NE 543; Marengo v. Eichler, 245 
Tll. 47, 91 NE 758; McChesney v. Chi- 
cago, 171 Ill. 253, 49 NE 548; Holdom 
v. Chicago, 169 Ill. 109, 48 NE 164. 

Iowa.—Collins v. Keokuk, 147 Iowa 
233, 124 NW 601; Dewey v. Des 
Moines, 101 Iowa 416, 70 NW 605. 

Ky.—Peicke v. Covington, 198 Ky. 
683, 249 SW 1008; Tompkinsville v. 


Miller, 195 Ky. 1438, 241 SW 809; 

ree v. Selvage, 47 SW 255, 20 KyL 
C 

Gator te v. Westport, 33 SW 

182. 


Nebr.—Carlson v. South Omaha, 91 
Nebr. 215, 185 NW 1047. 

Okl.—Pryor v. Western Pay, Co., 74 
Okl. 308, 184 P 88. 

Pa.—Clopper v. Greensburg Bor- 
ough, 9° Pa.’ Dist: 698; 

W. Va.—Damron y. Huntington, 82 
W. Va._401, 96 SE 53,54 [cit Cyc]. 

35. Burckhardt vy, Atlanta, 103 Ga. 
302, 30 SE 32; Regenstein v. Atlanta, 
98 Ga. 167, 25 SE 428; Galt v. Chi- 
cago, 174 Ill. 605, 51 NE 653; Barber 
Asphalt Pav. Co. v. Tomlinson, 141 
Mo. A. 422, 125 SW 1175; Marionville 
v. Henson, 65 Mo. A. 397. 

36. Chicago vy. Smith, 310 Ill, 244, 
141 NE 707; Glencoe vy. Stone, 296 III, 
177, 129 NE 700; Meyer vy. Covington, 
103 Ky. 546, 45 SW 769, 20 KyL 239; 
Baltimore City v. Williams, 129 Md. 


streets or other 


ways, of laying sewers,*® and of 


290, 99 A 362; In re Opinion of Jus- 
tices, 204 Mass. 607, 91 NE 405, 27 
LRANS 483. z 

[a] That a sidewalk is adequate 
for the needs of the community does 
not warrant an arbitrary holding that 
a sidewalk of similar width is all 
that is necessary on the remainder of 
the street. Chicago v.. Smith, 310 
Ill. 244, 141 NE 707. 

37. Hoerrmann v. Wabash R. Co., 
309 Ill, 524, 141 NE 289; Meyer v. 
Teutopolis, 131. Ill. 552, 28 NE 651; 
Marshalltown v. Forney, 61 Iowa 578, 
16 NE 740; Trotter v, Franklin, 146 
N. C. 554, 60 SE 509. : 

38. Ariz—Ainsworth vy. Arizona 
Py pe Pav. Co., 18 Ariz, 242, 158 P 

Cal.—Harney v. Benson, 113 Cal. 
314, 45 P 687. 

Ill—Shannon y. Hinsdale, 180 Il. 
202, 54 NE 181; Ryder v. Alton, 175 
Ill, 94, 51 NE 821. 

Ind.—Elkhart v. Wickwire, 121 Ind. 
331, 22 NE 342. 

Iowa.—Bell v. Burlington, 154 Iowa 
607, 134 NW 1082. 

Mass.—Parsons v. Worcester, 234 
Mass. 108, 125 NE 205. 

Mich.—Parsons yv. Grand Rapids, 
141 Mich. 467, 104 NW 730. 

Mo.—Williams v, Hybskmann, 311 
Mo. 332, 278 SW 377; McMurry v. 
Kansas City, 283 Mo. 479, 223 SW 615. 

Oh.—Johnson v. Avondale, 1 Oh. 
Cir. Ct. 229, 1 Oh. Cir. Dec. 124; King 
v. Dayton, 6 OhNPNS 369 [aff 10 Oh. 
Cir. Ct. IN. S. 5227. 

Pa.—Oil City v. Oil City Boiler 
Works, 152 Pa. 348, 25 A 549. 

S. D—Bailey v. Sioux Falls, 28 S. 
D. 118;-132 NW 703. 

Tex.—Austin v. Nalle, 85 Tex. 520, 
22 SW 668, 960; Nalle v. Austin, (Civ. 
A,) 21 SW 375. 

Wash.—Caldwell v. Seattle, 75 
be 565, 1385 P 470, AnnCas1915C 

But see Welch v. Coglan, 126 Ma. 1, 
94 A 384 (reasonableness of the ex- 
ercise of the power to require the 
establishment of sewers and drains 
conferred by Act [1914] c 810 on the 
board of health is open to question 
and is expressly made so by § 18 of 
the act). 

[a] Establishment of private sew- 
ers, in portion of city, which com- 
pelled property owners therein to 
connect therewith, does not hamper 
city’s exercise of statutory power to 
establish sewers for all persons in 
such portion of city, although new 
sewers merely connected with former 
sewers for outlet and afforded per- 
sons in former district no benefit, 
Williams v. Hybskmann, 311 Mo. 332, 
278 SW 3877. ‘ 

{[b] Ordinance held not unreason- 
able—An ordinance, which provides 
for a sewer along a street, half of 
which is not provided with water 
mains, is not necessarily unreason- 
able, Rochelle v.. MeConaughy, 296 
Ill. 309, 129 NE 740. i 

[c] That many persons in sewer 
districts established by statutory au- 
thority were without water facilities 
and not benefited by sewers did not 
hamper city’s exercise of power to 
establish sewers, especially as lack 
of sewerage may have been reason 
for lack of water facilities. Williams 
v. Hybskmann, 311 Mo. 332, 278 SW 


(Oe 

{[d] The necessity of a sewer sys- 
tem, constructed at the cost of the 
property served thereby, is not de- 
termined by the fact that there may 
be lots or blocks in the district of 
such élevation that the waters there- 
on will flow off, either to adjacent 
property or into the streets, without 
a sewer, and that such property is 
not enhanced in value, since the gen- 
eral welfare and future prospects of 
the city’s growth and consequent 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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establishing parks,°® markets,#° or waterworks.*! 
A court will not declare an improvement ordinance 
unreasonable merely because a number of witnesses 
think the improvement unnecessary.‘*? 
where a city charter authorizes the improvement 
of a street only on petition of adjoining owners, 
unless the street is unsafe, it has been held that 
the question of safety is a jurisdictional one, on 
which the findings of the council are not con- 


clusive.*3 


[§ 2336] e. Offer To Share Expense by Persons 
mpr A municipality may ac- 
cept from individuals aid in making authorized im- 
provements** and may enter into a contract for 
that purpose.*® But a contract for the payment of 
a certain annual sum by abutting owners to park 
commissioners for the maintenance of a boulevard 
does not come within the doctrine that a munici- 
pality may accept aid from individuals in making 
an improvement to a street, so as to constitute such 


Desiring Improvements. 


contract valid and enforceable.*¢ 


needs are to be considered, and the 
present market value is not a de- 


cisive test. Bell v. Burlington, 154 
Iowa 607, 134 NW 1082. 
[e] Whether the location and 


character of sewers is useful or de- 
sirous for municipal purposes is a 
question solely for the determinatiqn 
of the city, subject to review only 
when there is an abuse. Chicago v. 
Chicago Sanitary Dist., 272 Ill. 37, 
111 NE 491. 

[f] The only limitations upon the 
right of a city in the exercise of its 
charter powers to establish sewer 
districts and provide for the con- 
struction of sewers therein is that 
acts or ordinances in furtherance of 
such power shall not be the creatures 
of fraud, whim, or caprice, or in vio- 
jation of common right, or impose a 
burden on the citizens without any 
corresponding benefit. McMurry v. 
Kansas City, 283 Mo. 479, 223 SW 615. 

39. In re Cedar Rapids, 85 Iowa 
39, 51 NW 1142. 

40. Miller v. Webster City, 94 
Iowa 162, 62 NW 648. 

41. Linck vy. Litchfield, 31 Ill. A. 
118; Burnett v. Boston, 173 Mass. 173, 
53 NE 379; Nalle v. Austin, (Tex. Civ. 
5 KE) ZAI SWUST 5. 

42. Jones vy. Chicago, 213 Ill. 92, 

72 NE 798. 

43. Smith v. Minto, 30 Or. 351, 48 
P 166. ; 

44. Kramer v. Los Angeles, 147 
Cal. 668, 82 P 334; Ford v. North Des 
Moines, 80 Iowa 626, 45 NW 1031; 
Atkinson v. Newton, 169 Mass. 240, 
47 NE 1029; Crocket v. Boston, 5 
‘Cush. (Mass.) 182; Parks v. Boston, 
8 Pick. (Mass.) 218, 19 AmD 322; 
State v. Orange, 54 N. J. L, 111, 22 A 
1004, 14 LRA 62. 

45. See cases supra note 44. 

[a] Donation of right of way.—A 
municipal corporation, having power 
to construct a public storm drain un- 
der its general power to construct 
and maintain streets, and being au- 
thorized, also, to construct the same 
either in the streets or in private 
property condemned for such pur- 
pose, was authorized to agree with 
private property owners to construct 
the same along a right of way do- 
nated by them in a ravine in the city 
at the joint expense of such property 
owners and the city. Kramer v. Los 
Angeles, 147 Cal. 668, 82 P 334. — 

{b] Public policy.— A promise 
made by a citizen to-pay a part of 
the expense of opening a street is not 
opposed to public policy, and an ordi- 
nance passed by a common council to 
open such street will not, upon that 
ground, be set aside. State v. Orange, 
54-N. J. L. 111, 22 A 1004, 14 LRA 62. 


Power to contract generally see 
infra § 2484 et seq. ; 
46. Rienzi Co. v. Lincoln Park|128, 


4563-16] 


ff, 
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[§ 2337] f. Conditions Precedent*7—(1) In Gen- 
eral. As in the case of other municipal powers,*® if 
the power to make improvements is granted sub- 
ject to conditions, these conditions must be complied 
with before the power can be exercised.*® 
providing that the council shall prescribe general 
rules as to the manner of all subsequent street pav- 
ing is not mandatory.®? 
tain procedure on the part of a board after the 


An act 


A statute requiring cer- 


awarding of a contract for improvements, and be- 


is completed.>t 


proving it.5* 


Comrs., 198 Ill. A. 218 (an agreement 
between a board of park commission- 
ers in the city of Chicago and owners 
of property abutting ona street in 
such city, providing for the pay- 
ment of a yearly amount per front 
foot by such owners to the commis- 
sioners was contrary te public policy, 
where such commissioners had previ- 
ously accepted an ordinance making 
it their duty to maintain and repair 
such street). 

47. Cross references: 

Application or consent of property 

owners-/Ssee infra §§ 2348-2352. 
Preliminary proceedings generally 

ee infra §§ 2386-2472. 
Recommendation of officer or board 

see infra § 2353. 

Submission to popular vote see infra 

§§ 2342-2347. 

48. See supra §§ 214, 215 in 43 C. J. 

49. U. S.—Detroit United R. Co. 
v. Detroit, 255 U. S..171, 41 SCt 285, 
65 L. ed. 570. 

Ala.—Hood vy. Bessemer, 213 Ala. 
225, 104. S 325. 

Ariz.—Nogales Electric Light, etc., 
Co. v. International Gas Co., 19 Ariz. 
219, 168 P 504. 

Ark.—Bell y. Phillips, 116 Ark, 167, 
172 SW 864. ? 

Cal.—Oakland v. 151 
Cal... 572) .9T Po 387, 

Colo.—Shields v. Loveland, 74 Colo. 
228) Bos: 

Conn.—Stevens v. Hartford Water 
Comrs., 102 Conn. 218, 128 A 713. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
263, 91°A 297. 

Fla.—Howe v. C. H. Turner Constr. 
Co., 66 Fla. 1, 68 S 233. 

Ga.—Decatur v. Wilson, 96 Ga, 251, 
23 SE 240, 

Tll.—PEnglish y, Danville, 150 Ill, 92, 
36 NE 994. 

Ind.—Indiana Truck Farm Co, vy. 
Schneider, 74 Ind. A. 24, 128 NE 617. 

Iowa.—Chicago, etc., R. Co. v. Sedg- 
wick, 213 NW 435. 


Thompson, 


Kan.—Decker v. Pleasanton, 117 
Kan. 279, 231 P 330. 
Ky.—Lexington v. Woolfolk, 138 


Ky. 392, 128 SW 104. 

La.—Byrne v. East Carroll Parish, 
45 La. Ann. 392, 12 S 521. 

Me.—Kidson v. Bangor, 99 Me. 139, 
58 A 900, 

Md.—Patterson v. Baltimore City, 
124 Md. 153, 91 A 966. 

Mass.—Prince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610. 

Mich.—Goodwillie v. Detroit, 103 
Mich. 283, 61 NW 526. 

Minn.—State v. Judges Dist, Ct\ 51 
Minn. 539, 53 NW 800, 55 NW 122. 

Miss.—Edwards Hotel, etc., R. Co. 
vy. Jackson, 96 Miss. 547, 51 S 802. 

Mo.—Carthage v. Carthage Light 
Co., 97 Mo. A. 20, 70 SW 936. 

Mont.—Stadler v. Helena, 46 Mont. 
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fore it shall have been executed and become opera- 
tive, does not apply where an improvement is made 
without letting a contract therefor, until the work 
In opening a street it is not neces- 
sary to condemn a public alley that crosses it.®? 

[§ 2338] (2) Establishment of Grade before Per- 
manent Improvement.®* 
by charter or statute, a municipality need not es- 
tablish the permanent grade of a street before im- 
But where it is so provided by stat- 


Unless otherwise provided 


Nebr.—McCaffrey v. Omaha, 72 
Nebr. 5838, 101 NW 2651. 
aon J.—Perry v. Deal, (Sup.) 135 A 

N. M.—Palmer v. Farmington, 25 
N.. M.. 145,179 P 227. 

N. Y.—Union Real Est. Co. v. New 
York, 183 App. Div. 417,:170 NYS 784. 

N. C.—Hendersonville v. Webb, 148 
N. C. 120, 61-SE 670. 

Oh.—Meek y. Colinwood, 10 Oh. Cir. 
Ct. N.S2293430) Oh. Cir, Cti.635, state 
v. Mt. Vernon, 4 OhNPNS 317. 

Okl.—Pawhuska v. Pawhuska Oil, 
ete., Co., 28 Okl. 563, 115 P 353. 

Pa.—Warner v. Coatesville Bor- 
ough, 231 Pa, 141, 80 A 576. 

R. I.—Ecroyd yv. Coggeshall, 21 R. I. 
1, 41 A 260, 79 AmSR 741. 

S. C.—Fowler v. Fountain Inn, 90 
S. C.. 352,,73 SE 626: 

S. D.—Western Town Lot Co. v. 
Salem, 42 S. D. 9, 172 NW 5038. 

Tenn.—Washington vy. Nashville, 1 
Swan 177. 


Tex.—Carwile vy. Childress, (Civ. 
A.) 213 SW 308. 
Wash.—Tennent vy. Seattle, 83 


Wash. 108, 145 P 83. 

W. Va.—Avis vy. Allen, 83 W. Va. 
789, 99 SE 188. 

Wis.—Neaey v. Milwaukee, 151 
Wis. 504, 139 NW _ 409; Barber As- 
phalt Pav. Co. v. Oshkosh, 140 Wis. 
58, 121 NW 603. 

B. C.—Meldrum vy. South  Van- 
couver, 22 B. C. 574, 27 DomLR 193, 
34 WestLR 314, 10 WestWkly 519. 

N. S.—Halifax v. Lithgow, 28 N. S. 
268. 

Ont.—Cleary v. Windsor, 10 Ont, L. 
333, 6 OntWR 192. 

See cases infra this section. 

Consent of property owners see in- 
fra §§ 2348-2352. 

Submission to popular vote see in- 
fra §§ 2342-2347. 

Preliminary proceedings see infra 
§§ 2386-2472. 

50. Santa Cruz Rock Pav. Co. v. 
Heaton, 105 Cal. 162, 88 P 698; Coles 
vy. Williamsburgh, 10 Wend. (N. Y.) 659. 

51. Williams v. St. Paul, 123 Minn. 
1, 142 NW 886. 

[a] Thus requirements that the 
agsessment district, the assessed 
valuation, and cost are to be deter- 
mined, and that in case the cost ex- 
ceeds twenty-five per cent of the as- 
sessed valuation the excess shall be 
paid out of the general fund, do not 
apply until the work is completed 
and the cost ascertained. Williams 
v. St. Paul, 123 Minn. 1, 142 NW 886. 

52. Scotten v. Detroit, 106° Mich. 
564, 64 NW 579. 

53. Power to fix or change gen- 
erally see supra §§ 2291-2295. 

54 Cal.—kKnowles v. Seale, 64 Cal. 
377, 1 P 159... Compare Wilcox v. 
Engebretsen, 160 Cal. 288, 116 P 750 
(holding that, where a change of 
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ute or charter,®> or by ordinance,®® the requirements 
must be complied with. And it has been held that 
before property can be assessed for the opening of 
a street the grade must be established.** 
nance requiring property owners to construct side- 
walks, curbing, and guttering is not invalid because 


street grade was not legally estab- 
lished, a subsequent proceeding to 
grade the street to that grade would 
be unauthorized). 

Kan.—Smith y. Courtland, 103 Kan. 
142, 172 P 1027; Challiss v. Parker, 11 
Kan. 384, 394. 

Ky.—Barringer Land Co. v. Bar- 
ber Asphalt Pav. Co., 149 Ky. 132, 147 
SW 893. 

Minn.—State v. Ramsey County 
Dist. Ct., 33 Minn. 295, 28 NW 222. 
A eke ude v. Johnson, 37 Mo. A, 

N. Y.—Levine y. Hudson Pub. 
Works Commn., 195 App. Div. 351, 
186 NYS 877. 

Or.—Kershaw v. Willamina, 119 Or. 
543,250 P 235. See Wingate v. 
Astoria, 39 Or. 603, 65 P 982 (there is 
no provision in the charter making 
the establishment of a grade a condi- 
tion precedent to the right or power 
of the council to improve the street, 
or prohibiting such improvement be- 
fore the grade is established, and if 
any such requirement is to be found 
therein, it is by implication, not by 
direct provision). 

_[a] Grade of state highway en- 
gineer.—The commission of public 
works of the city of Hudson proceed- 
ing under L. (1905) c 559 § 10, in a 
curbing improvement, had a right to 
adopt the grade of the engineer doing 
state highway work, the record there- 
of filed in its office being a sufficient 
compliance with the law. Levine v. 
Hudson Public Works Commn., 195 
App, Div. 351, 186 NYS 877. 

[b] Statute construed not to fix 
order in point of time.—The statute 
providing that for the purpose of 
paying for certain improvements, 
after the streets ‘have first been 
brought to grade,” assessments shall 
be made upon the abutting property, 
does not fix the order in point of 
time in which the grade shall be 
established with respect to the con- 
tracting for the improvements or the 
levying of the assessments, but is 
intended to insure that the abutting 
property shall not be” required to 
carry the expense of bringing the 
street to grade, by providing that it 
is only the expense that accrues after 
that work has been done which shall 
be charged to the adjoining lots. 
Smith v. Courtland, 103 Kan. 142, 172 
P 1027. 

55. Ala.—Hood v. Bessemer, 213 
Ala. 225, 104 S325. 

Ind.—Indiana Truck Farm Co. vy. 
Schneider, 74 Ind. A. 24, 128 NE 617. 

Iowa.—Walter v. Ida Grove, 213 
NW 935; In re Audubon, etc., Sts., 198 
Iowa 1103, 199 NW 983; Monroe y. 
Pearson, 176 Iowa 283, 157 NW 849; 
Kaynor v. Cedar Falls, 156 Iowa 161, 
135 NW 564; Bowman v. Waverly, 
128 NW 950; Hubbell v. Bennett, 130 
Iowa 66, 106 NW 375, 

Kan.—Decker vy. lal 
Kan. 279, 231 P 330. 

Minn.—State v. Judges Dist. Ct., 51 
Minn. 539, 53 NW 800, 55 NW. 122; 

N. Y.—In re Delaware, ete., Canal 
Co., 8 NYS 352 [rev on other grounds 
60 Hun 204, 14 NYS 585]. 


Pleasanton, 


Pa.—Newville v. Leckey, 71 Pa. 
Super. 125. 
Wis.—Bekkedal v. Viroqua, 183 


Wis. 176, 196 NW 879, 197 NW 707. 

Compare Wingate v. Astoria, 39 Or. 
603, 605, 65 P 982 (where it was said: 
“Hven if it be conceded that the char- 
ter contemplates that the grade of a 
street shall be established before the 
improvement is begun, and that pro- 
ceedings for the improvement prior 
thereto, upon reasonable objection 


An ordi- 


and in an appropriate proceeding, 
would be held invalid, ... we are 
clearly of the opinion that where, as 
in this case, the council has at- 
tempted to establish the grade, mere 
irregularity, or even invalidity, in the 
proceedings, not amounting to a want 
of jurisdiction, would not affect its 
power to subsequently improve the 
street according to such grade, or 
afford ground for an injunction by a 
property owner to restrain the col- 
lection of an assessment for such 
improvement after the work has been 
completed’). 

{a] Before final resolution order- 
ing improvements.—The  establish- 
ment of grades of sidewalks is not 
required before the passage of initial 
ordinance but only before final reso- 
lution ordering street improvement, 
so that property owners may be 
heard thereon at that time. Hood v. 
Bessemer, 213 Ala. 225, 104 S 325. 

[b] Where a street has been al- 
ready opened and used as a public 
highway, it is competent for the mu- 
nicipal authorities to require that 
sidewalks be laid at the existing 
grade, although the council has not 
adopted any paper grade for the 


street. Newville v. Leckey, 71 Pa. 
Super. 125. 

{[c] Requirement of petition. — 
Under L. (1871) ¢ 5386 § 4, adding 
§ 19 to L. (1870) ¢ 77 tit 6, which 


provides that no ordinance shall be 
passed for paving a street in the 
city of Albany unless a petition for 
the same shall have been presented 
to the common council, signed by per- 
sons owning not less than one third 
of the number of feet fronting both 
sides of the street, the presentation 
of a proper petition is jurisdictional, 
and an assessment for paving .a 
street ordered on aq_ petition not 
signed by the requisite number of 
owners is invalid. In re Delaware, 
ete., Canal Co., 8 NYS 352 [rev on 
other grounds 60 Hun 204, 14 NYS 
585]. 

{d] Condition precedent to as- 
sessment.—(1) Compliance with St. 
(1921) § 62.16 subd 2, providing that 
no street shall be worked until the 
grade is established, is a condition 
precedent to making a special assess- 
ment or reassessment, and failure to 
do so is not a mere irregularity 
which permits a reassessment to be 
made under section 75.56. Bekkedal 
v. Viroqua, 183 Wis, 176, 196 NW 
879, 197 NW 707... (2) Because not 
made at the established grade, a sub- 
sequent ordinance changing the 
grade to conform to the improve- 
ment will not validate the assess- 
ment. Hubbell v. Bennett, 130 Iowa 
66, 106 NW 375. 

fe] Condition precedent to build- 
ing at owner’s expense.—Where a 
statute provides that permanent side- 
walks should not be laid until the bed 
should have been graded, and an ordi- 
nance providing for the construction 
of permanent sidewalks in front of 
complainant’s property authorized 
the city to perform the work at com- 
plainant’s expense, if he failed to do 
the work within the time fixed in a 
resolution and notice, it was a con- 
dition precedent to the city’s right 
to build a walk at complainant’s ex- 
pense that the bed should have been 
graded by the city so that com- 
plainant could construct the walk 
himself within the time _ specified. 
Bowman vy. Waverly, (lowa) 128 NW 
950. 

{f] Provision for future establish- 
ment.—A resolution of a city council 


it fails to provide for proper filling, ditching, exca- 
vating, and grading before the curbing and guttering 
is placed, since in such failure it does not require 
property owners to do such work, which they may 
not lawfully be required to do.*® 

[§ 2339] (3) Laying Pipes, Etc., before Paving. 


“that a permanent grade be, and the 
same is, hereby established” on a 
certain street, ‘‘except where already 
established, and the committee on 
streets and alleys is hereby author- 
ized to employ a competent engineer 
at once to establish ‘said permanent 
grade as above described,” is not an 
establishment of the grade, but is 
merely a provision for establishing it 
in the future. Blanden v. Ft. Dodge, 
102 Iowa 441, 71 NW 411. 

{g] Grade must be established by 
ordinance.—Decker v. Pleasanton, 117 
Kan, 279, 231 P 330. 

[h] Grade sufficiently established 
by profiles and specifications. — A 
resolution for the construction of a 
sidewalk is not void because the 
grade for the sidewalk had not been 
theretofore established by the board 
of trustees, as recited in the resolu- 
tion, where the jury could find from 
the city engineer’s testimony that the 
grade was sufficiently established by 
the profiles and specifications which 
were available for the trustees and 
the owners and contractors when the 
resolution was adopted. Indiana 
Truck Farm Co. v. Schneider, 74 Ind. 
A, 24, 128 NE 617. 

[i] Notwithstanding statute re- 
quiring previous grading (1) of road- 
bed, before paving, so as to bring 
improvement up to established grade, 
an assessment under ordinance estab- 
lishing grade after paving was com- 
pleted is valid, where before the as- 
sessment complained of was made, a 
grade had been established, and the 
improvement had been made in har- 
mony with such grade. In re Audu- 
bon, ete., Sts., 198 Iowa 1103, 199 NW 
983. (2) And notwithstanding a stat- 
ute providing that permanent side- 
walks shall not be constructed until 
the bed of the same shall have been 
graded, so that when completed the 
sidewalks shall be at the established 
grade, all that the city is required to 
do is to grade the street to its estab- 
lished grade, it not being required to 
make the necessary . excavation to 
obtain the foundation for the side- 
walks. Kaynor v. Cedar Falls, 156 
Iowa 161, 185 NW 564. 

{i] Temporary sidewalk. — Under 
a statute empowering the city coun- 
cil to provide for temporary side- 
walks and fix the grade therefor, the 
natural surface will be construed as 
the grade in the absence of specifica- 
tions to the contrary, since the prop- 
erty owners cannot be misled by such 
an order. Monroe v. Pearson, 176 
Iowa 283, 157 NW 849. 

{k] Under Duluth Charter the 
permanent grade of a street must be 
established before the street can be 
permanently graded at the expense 
of the real property. State v. Judges 
Dist. Ct., 51 Minn. 539, 53 NW 800, 
55 NW 122. ‘ 

{1] Necessity of actual grading.— 
Where the board of supervisors or- 
ders the whole or any part of a street 
macadamized, and may order the 
work to be done after notice of their 
intention has been published as 
therein required, they can authorize 
a contract for macadamizing a street 
after a contract for grading has been 
entered into, but before grading has 
been done. Dyer v. Hudson, 65 Cal, 
374, ide P D3 teas > 

56. Philipsburg v. Way, 12 Pa. 
Dist. 173, 27 Pa. Co. 533; Jermyn v. 
Stocker, 7 LackLegN (Pa.) 163. 

57. Patterson v. Baltimore City, 
124 Md. 153, 91 A 966. 

58. Brizzolara v. Ft. Smith, 87 
Ark. 85, 112 SW 181. 


For later cases, developments and changes in the law see cumulag¥e Annotations, same title, page and note number, 
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§§ 2339-2342 ] 


The word ‘‘may’’ in a statute providing that the 
council may require pipes, sewers, ete., to be first 
laid im a street to be paved is to be treated as per- 
missive and not mandatory.®® A lot, although used 
only as an appurtenance to a residence located on 
an adjacent lot, is within the requirement of an ordi- 
nance providing that each separate city lot, whether 
improved or unimproved, abutting on the street to 
be paved according to the maps and plats of the 
city, shall be connected with the sewer and water 
mains.°° <A charter provision that water and gas 
pipes shall be laid at least a year before a street 
shall be paved is invalid as being inconsistent with 
the general power to pave streets.®t 

[§ 2340] (4) Opening Street before Construction 
of Sewers. It is not necessary that sewerage com- 
missioners apply, under an act so providing, for 
the opening of a street before constructing a sewer 
therein.® 

[§ 2341] (5) Plans and Specifications.°* Under 


* 59. Barber Asphalt Pav. Co. v.,134 App. Div. 
Oshkosh, 140 Wis. 58, 121 NW 603. 

[a] Council, therefore, has power 
to order the paving of a street with- 


55 NYS 149. 
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691, 
Matter of Le Roy, 35 App. Div. 177, 


N. C.—Hendersonville v. Webb, 148 


[44.0.5] 195 


an act directing that the city be divided into sewer- 
age districts, sewers may be laid in each district 
as completed and the devising of a plan for the 
drainage of the entire city is not a condition prece- 
dent.°* Under a statute providing that, whenever 
the city or the port shall have adopted a compre- 
hensive plan of harbor improvement, the control 
of the streets and the title to city lands lying within 
the proposed improvement shall vest in the port, the 
port has no interest in the streets or waterways un- 
til after the improvement plan has been adopted.** 

[§ 2342] g. Submission of Question to Popular 
Vote—(1) In General. Where the improvement is 
one, the making of which is a question required by 
statute or charter®® to be submitted to popular 
vote,°’ the improvement cannot be made unless the 
provision is complied with,®°* although a mere ir- 
regularity which does not deceive or mislead the 
voters will not affect the validity of the proceed- 
ings.°® On the other hand, where the improvement 


1 TS) NYS. 526: [e] Registration of voters. 
Where a statute providing for the 
establishment of public schools in a 
city provided for an election under 
a constitutional requirement that the 


out requiring water, gas, 


laid before the pavement. I 
Asphalt Pav. Co. v. Oshkosh, 140 Wis. 
58, 124 NW 603. 

60. Howe v. C. H. Turner Constr. 
Co., 66 Fla. 1, 63 S 233. 

Gl. English v. Danville, 150 Ill. 92, 
36 NE 994; Goodwillie v. Detroit, 103 
Mich, 283, 61 NW 526. 

62. In re Fowler, 53 N. Y. 60 (con- 


struing L. [1857] c 521 § 8 relating 
to Rarer ave in Brooklyn and holding 


that there was nothing in the act re- 


quiring the opening of the street be- 


fore building the sewer). i 
63. Plans generally see infra §§ 


426-2428. 
64. In re New York Protestant 


Episcopal Public School, 47 N. Y. 556 


aff 40 HowPr 198]. 
: Tennent vy. Seattle, 83 Wash. 


65. 
108, 145 P 83. 
66. See cases infra note 68. 


Applicability of statute see infra 


text and notes 72-81. 
67. See statutory and charter pro- 


Soto au. 
ye a U. S§.— Detroit United R. Co. v, 
Detroit, 255 U. S. 171, 41 SCt 285, 65 

. ed. 570. / 
eS A i Electric Light, etc., 
Co. v. International Gas Co., 19 Ariz. 
219, 168 P 504. 

Cake, ORS ANG Vv. 151 

Pi ai2e 9b P a 
SE Staal vy. Hartford Water 
Comrs., 102 Conn. 218, 128 A ynley 

Ga.— Decatur v. Wilson, 96 Ga. 251, 
23 SE 240. 

Tll—Peo. v. Salomon, 46 IH. 415; 
Huggins v. Pinckneyville, 239 Ill, A. 
213. Y 
fowa.—Coggeshall v. Des Moines, 
138 Iowa 730, 117 NW 309, 128 AmSR 
221; Brown vy. Carl, 111 Iowa 608, 82 
NW 1033; Taylor v. McFadden, 84 
Towa 262, 50 NW 1070. 

Kan.—State v. Kansas City, 60 Kan. 

Prhs) 
Soe Bian vy. East Carroll, 45 La. 
, 392, 12 S 521. 
ea. by boldt vy. Mt. Ranier, 130 

d. 69, 99 A 960. 
oR stand =ePrince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610. ; 

Mich.—Stanhope v. Hart, 233 Mich. 
206, 206 NW 346. 4 

Minn.—Lamm v. Chicago, etc., R. 
Co., 45 Minn. 71, 47 NW 455, 10 LRA 
268. 
Mo.—Carthage v. Carthage Light 
Co., 97 Mo, A. 20, 70 SW 986. 

N. J.—Wilson vy. Collingswood, 80 
ING Jake 626, 10 A 10383 Patt (Sil IN. vd, 
634, 80 A 335]; Marcellus v. Garfield, 
ThiNe Joke 8738, De AN L099% Perry. 


1, (Sup.) 135 A 788. 
De eee ike v. Amsterdam, 149 


Thompson, 


_N. Y. 288, 43 NE 632; Mead v. Turner, 


‘service 


pipes and sewer connections to be 
Barber 


IN. ©. 120562 S670. 
Okl.—Pawhuska v. Pawhuska Oil, 
ete., Co., 28 Okl. 5638, 115 P 353. 
R. I.—Ecroyd v. Coggeshall, 21 R. 
I. 1, 41 A 260, 79 AmSR 741. 
S. C.—Fowler v. Fountain Inn, 90 
S..C, 352,73 SE 626; 
Tex.—Carwile vy. Childress, (Civ. 
King — County 


A.) 213 SW 308. 

Wash.— State vy. 
Super, Ct. 77 Wash: 593,138 Po 277; 
State v. Pullman, 23 Wash. 583, 63 P 
265, 83 AmSR 836; Thompson vy. Sum- 
ner, 9 Wash. 310, 37 P 450; Seymour 
v. Tacoma, 6 Wash. 138, 32 P 1077. 


Wis.—Smith v. Burlington, 129 
Wis. 336, 109 NW 79. 
B. C.—Meldrum vy. South Van- 


couver, 22 B. C. 574, 27 DomLR 193, 
34 WestLR 314, 10 WestWkly 519. 

Ont.—Cleary v. Windsor, 10 Ont. L. 
333, 6 OntWR 192. 

[a] Invalidity of election.— Where 
the vote for the erection of an im- 
provement is illegally taken in cer- 
tain precincts containing a majority 
of all the legal voters of the district, 
a provision that the proposition shall 
be submitted to a vote of the legal 
voters ot.the district and approved 
by a majority of the votes cast is not 
complied with. Peo. v. Salomon, 46 
Til, 415. 

[b] Definite plan must be submit- 
ted.—A plan for waterworks and 
water supply plant, showing that 
there are to be artesian wells on 
designated land, but not stating the 
number thereof, nor their capacity, 
and that the filter is to be suitable, 
but not stating where it is to be lo- 
cated or the kind of filter or the 
character of the pumps or the loca- 
tion of the pumping plant, and the 
distribution system to be of such size 
as will supply fire protection and an- 
swer all domestic purposes, is too 
indefinite to comply with the intent 
of the statute. Wilson v. Collings- 
wood, 80. N. J. L. 626, 77 A 1033 [aff 
81 N. J. Li. 684, 80 A335]. 

[ce] Plans adopted by the port 
commissioners before the submission 
of propositions for indebtedness to 
an election were held _ sufficient. 
Paine v. Port of Seattle, 70 Wash. 
294, 126 P 628, 127 P 580. 

[ad] Number of votes required.— 
(1) A statute cannot be construed to 
require any greater number of votes 
on proposition than is required by 
an article of the constitution. No- 
gales BElectric Light, etc., Co. v. In- 
ternational Gas Co., 19 Ariz. 219, 168 
P 504. (2) A majority of all the 
votes cast for any purpose at the 
election is not required, but a ma- 
jority of the votes cast on the propo- 
sition itself is sufficient. Nogales 
Electric Light, ete., Co. v. Interna- 
tional Gas Co., supra. 


proposition be approved by a two- 
thirds vote of the persons qualified to 
vote, but made no provision for as- 
certaining the persons qualified to 
vote, it was held that an election was 
void where there was no previous 
registration of voters. Decatur v. 
Wilson, 96 Ga. 251, 23 SE 240. 

[f] Statement printed on ballot 
separate from general ballot proper. 
—Where an ordinance providing for 
the construction of a municipal elec- 
tric railway provided for the submis- 
sion of the plan proposed to the 
voters at a special election to be held 
on the same day as a general city 
election and that a condensed state- 
ment of the plan should’ be printed 
upon the official ballot, the printing 
of such condensed statement on a 
ballot separate from the general elec- 
tion ballot did not affect the validity 
of the submission, since the election, 
although held on the same day as 
the general election and by the same 
officers, was a special election and 
the laws relating to the form of the 
ballot at a general election were not 
mandatory. State v. King County 
Super. Ct., 77 Wash. 593, 138 P 277. 

[g] Where the proposition con- 
tained the estimated maximum and 
minimum cost of the improvement, 
and provided that bonds should be 
issued to pay for a portion of the 
cost, and the electors authorized the 
village to incur the obligation at a 
cost not to exceed a certain amount, 
and determined that part of the ex- 
pense should be met by a bond issue, 
it was unnecessary further to specify 
that the residue should be met out 
of the tax levy, since the law pro- 
vided for no other way therefor. 
Mead v. Turner, 134 App. Div. 691, 
119 NYS 526. 

69. U, S.—Detroit United R. Co. 
v. Detroit, 255 U. S. 171, 41 SCt 285, 
65. L. ed. 570. 

Md.—Seyboldt v. Mt. 130 
Md. 69, 99 A 960. 

Okl.—Pawhuska v. Pawhuska Oil, 
ete., Co., 28:Okl) 568, 115.P 353. 

Tex.—Carwile v, Childress, (Civ. 
A.) 213 SW 308. 

Wash.—Langdon v. Walla Walla, 
112 Wash. 446, 193 P 1; Paine v. 
Port of Seattle, 70 Wash. 294, 126 P 
628, 127 P 580. 

{a] Immaterial irregularities. 
(1) That no notice was posted of a 
city election to adopt acts relating 
to street improvements, other than a 
copy of the resolution, or that the 
resolution ‘‘did not limit the qualifi- 
cation of the voters as provided in 
the act,’’ were not such irregularities 
as would invalidate the election, 
where it was not shown that anyone 
entitled to vote failed to do so be- 


Ranier, 
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is one which does not fall within the statutory or Improvements within requirement. The applica- 


[§ 9342 


charter requirements of a popular vote,’° a vote 


is not necessary.” 


cause of such irregularity, or that 
anyone not entitled to vote did so. 
Carwile v. Childress, (Tex. Civ. A.) 
218 SW 308. (2) Alleged misinfor- 
mation by city officials to the elec- 
tors, preceding a vote on an ordi- 
nance for the construction of a 
municipal street railroad system, did 
not invalidate the election, because 
the voters were misled into believing 
its purpose was to acquire the ex- 
isting property at a stated valuation 
less than its true value, where the 
submission was made in due form, 
the ordinance did not provide for the 
acquisition of the property at the 
alleged valuation, and no complaint 
was made of it before the election, 
especially in view of the provision 
of the city charter that no purchase 
could be made, except by contract 
approved by the electors. Detroit 
United R. Co. v. Detroit, 255 U. S. 
171, 41 SCt 285, 65 L. ed. 570. 

[b] Form of ballot need not be 
in exact language of the act, where 
the voters are not deceived, misled, 
or confused thereby. Seyboldt v. Mts 
Ranier, 130 Md. 69, 99 A 960. 

{c] Ordinance submitting a propo- 
sition for an improvement sufficiently 
describes it where, in general terms, 
it fairly informs voters of general 
nature and extent of proposed im- 
provements. Langdon We Walia 
Walla, 112 Wash. 446, 193 P 1. 

[d] Substantial compliance.—Al- 
though statute requires initiative pe- 
titions as to municipal legislation 
relating to franchises to be filed with 
the chief executive officer or mayor 
of the city, where such a petition 
filed with the city clerk was pre- 
sented to the mayor, and he called 
an election thereon, there was a sub- 
stantial compliance with the law. 
Pawhuska v. Pawhuska Oil, etc., Co., 
28 Okl. 563,.115 P 353. 

70. See cases infra note 71, . 

Inapplicability of statute see infra 
this section. i 

71. . S.—Defiance v. McGonigale, 
150 Fed. 689, 80 CCA 425 [certiorari 
den 207 U. S. 585 mem, 28 SCt 254 
mem, 52 L. ed. 352 mem]; Pikes Peak 
Power Co. v. Colorado, Springs, 105 
Fed. 1, 44 CCA 333. 

Ariz.—Ainsworth v. Arizona As- 
phalt Pav. Co., 18 Ariz, 242, 158 P 
428; Globe v. Willis, 16 Ariz. 378, 146 
P 544. 

Ill.—Springfield v. Springfield Cons. 
R. Co., 296 Ill. 17, 129 NE 580; Depue 
v. Banschbach, 273 Ill. 574, 113 NE 
156; Chicago v. Crozer, 246 Ill, 511, 
92 NE 947; Nokomis v. Zepp, 246 Ill. 
159, 92 NE 809. 

Iowa.—N. E.: Burkitt Motor Co. v. 
Stuart, 190 Iowa 1354, 181 NW 762. 

La.—Barber Asphalt Pav, Co. v. 
Gogreve, 41 La. Ann. 251, 5 S 848. 


Mich.—Belding Land, etc., Co. v. 
Belding, 128 Mich. 79, 87 NW 1138; 
Fast Jordan Lumber Co. v. Hast 


Jordan, 100 Mich. 201,158 NW 1012; 
Torrent v. Muskegon, 47 Mich. 115, 
10 NW 132, 41 AmR 715. 

Mo.—In re Condemnation of Prop- 
erty for Park, 263 SW 97; State v. 
Public Serv. Commn., 275 Mo. 201, 204 


SW 497. 

Mont.—Allen v. Butte, 55 Mont. 205, 
175 -P 595. 

N. J.—Wormser-Goodman Constr. 
Co. v. Belmar, 80 N. J. L. 240, 77 A 
466. 

N. M.—Asplund yv. Santa Fé, 244 P 
1067. 


N, Y.—Cary v. Schwab, 123 Misc. 
536, 205 NYS 903 [aff 211 App. Div. 
840 mem, 206 NYS 891 mem]. 

N. C.—Swindell v. Belhaven, 173 
IN CS 1, 91) SE. 3:69); 

Wash.—Shorts v, Seattle, 95 Wash. 
531, 164 P 239; Yesler v. Seattle, 1 
Wash. 308, 25 P 1014. 

Wis.—Connor vy. Marshfield, 128 
Wis. 280, 107 NW 6389. 


72. See cases infra this note. 

[a] For example, where a statute 
authorizing a city and village to en- 
ter into an agreement does not pro- 
vide how the village authorities shall 
proceed to carry out its part of the 
agreement, the provisions of the Gen- 
eral Village Law requiring special 
authority from the voters are appli- 
cable. Mead v. Turner, 134 App. Div. 
691, 119 NYS 526 [aff 60 Misc. 145, 
112 NYS LT: 

[b] Mortgage containing irrevo- 
cable franchise for a fixed period for 
hydro-electric plant is within the re- 
quirement of a constitutional provi- 
sion that no city or village shall 
acquire any public utility or grant 
any public utility franchise which is 
not subject to revocation at the will 
of the city or village, unless such 
proposition shall have first received 
the affirmative vote of three fifths 
of the electors of such city or village 
voting thereon at a regular or special 
municipal election, since a further 
constitutional provision requires that 
the franchise be incorporated in the 
mortgage as a part of the security. 
Stanhope v. Hart, 233 Mich. 206, 206 
NW 346. 

{c] An undertaking embracing a 
goneral scheme for paving the side- 
walks of a town, or an _ indefinite 
number of them and for incurring a 
large town indebtedness therefor, was 
beyond the scope of a section pro- 
viding that lot owners may be re- 
quired to pave the sidewalks under 
certain circumstances and pay for it, 
and, if they fail to do so, after proper 
notice, the commissioners may have 
them paved and charge the amount 
to the respective owners, and was a 
paving of streets which must be sub- 
mitted to the voters especially as the 
term ‘“‘streets’’ may include both side- 
walks and driveways. Henderson- 
ee v. Webb, 148 N. C. 120, 61 SE 

[dad] Municipal buildings.—A fire 
house is a municipal building within 
a requirement that the erection of 
municipal buildings shall be submit- 
ted to popular vote. Lockwood v. 
vest Orange,’ 73 N. ‘J. L.7518, 64 A 
144, 

[e] Erection of headquarters 
building by board of water commis- 
sioners of city, to be used’as part of 
waterworks system, is a ‘public 
work or improvement,’ within stat- 
ute requiring vote of city meeting for 
expenditure for such improvement. 
Stevens v. Hartford Water Comrs., 
102 Conn. 218, 128 A 713, ‘ 

{f] Board of water commissioner 
of Hartford is a “branch” of city 
government, so as to require authori- 
zation by vote of city meeting for 
erection of headquarters building at 
cost exceeding twenty-five thousand 
dollars, “branch” being any member 
or part of a body or system, a de- 
partment, a section, or a subdivision. 
Stevens v. Hartford Water Comrs., 
102 Conn. 218, 128 A 713. 

[g] Steam or water power.—(1) 
The statute is not to be construed 
as only placing limitations on an at- 
tempt by a city to acquire steam or 
water power as a separate under- 
taking, distinct from a general pro- 
ceeding to construct a system of 
municipal lighting or waterworks. 
Smith v. Burlington, 129 Wis. 3386, 
109 NW 79, 80. (2) “In the statute 
before us there is nothing of am- 
biguity in the declaration that ratifi- 
cation by a two-thirds popular vote 
must be had as a condition of the 
exercise by the city of the power to 
purchase, lease, or construct steam 
or water power, and there is no word 
to suggest an exception in case such 
power is attempted to be acquired as 
incidental to. a part of a _ general 
plan for construction of lighting or 


bility*? or nonapplicability”* of provisions of this 
character to particular improvements depends on 


water works.” Smith yv. Burlington, 
supra. 

{h] New project.—The building 
of a city hall upon a site which has 
already been purchased is a new proj- 
ect within the meaning of a charter 
forbidding the city council to make 
an appropriation for any new. project 
without approval of a majority of the 
electors. Ecroyd v. Coggeshall, 21 
R. I. 1, 44 A 260, 79 AmSR 741. 

73. See cases infra this note. 

[a] Building city hall and fire en- 
gine house.—Torrent v. Muskegon, 47 
Mich. 115, 10 NW 132, 41 AmR 715. 

[b] Change not amounting to dis- 
position of property.—Space between 
paved portion of street and sidewalk, 
or building line, can be used for 
proper street purposes, such as grass 
plots, shade trees, hitching posts, 
etc., so long as they do not hinder 
travel, but whenever changed condi- 
tions require widening of pavement, 
or sidewalk, such change, although 
resulting in removal or destruction 
of shade trees, does not amount to 
disposition of property or rights of 
city, within referendum provision of 
city charter. Cary v. Schwab, 123 
Misc. 536, 205 NYS 903 [aff 211 App. 
Div. 840 mem, 206 NYS 891 mem]. 

{[c] Heating of own buildings by 
city from established plant (1) need 
not be submitted to voters. N. E. 
Burkitt Motor Co, v. Stuart, 190 Iowa 
1354, 181 NW 762. (2) And the sale 
of some heat service to private indi- 
viduals is not maintaining and oper- 
ating a heating plant within the stat- 
ute which requires authority from 
electors to establish the same, but is 
merely selling a by-product from a 
legally established plant. N. E. Bur- 
kitt Motor Co. v. Stuart, supra. 

{d] Sewerage system, etc. — A 
statute, dealing with the construction 
or purchase of a drainage or sewer- 
age system including disposal plant 
and not with the erection of a dis- 
posal plant, has not the effect of re- 
quiring the proposition to install a 
disposal plant to be used in connec- 
tion with a pre-established and ex- 
isting sewer system, to be first sub- 
mitted to popular vote. Wormser- 
Goodman _ Constr. Co. v. Belmar, 80 
N. J. L. 240, 77 A 466. 

[e] Water supply.—(1) A village 
may make a valid contract for a sup- 
ply of water by individuals, without 
a vote of the electors, although by 
statute it was provided that before 
any money should-be borrowed or ex- 
pended for the construction of water- 
works, the question of raising the 
amount required should be submitted 
to the electors. Hast Jordan Lum- 
ber Co. v. East Jordan, 100 Mich. 201; 
58 NW 1012. (2) A statute authoriz- 
ing cities of the fourth grade of the 
second class to contract with the 
owners of waterworks for water sup- 
ply for fire purposes superseded all 
prior legislation as to cities of that 
class, and rendered inapplicable 
thereto the provisions of the statute 
requiring such contracts by munici- 
pal corporations generally to be sub- 
mitted to the qualified voters for rati- 
fication. Defiance v. McGonigale, 150 
Fed. 689, 80 CCA 425 [certiorari den 
207 U. S. 585 mem, 28 SCt 254 mem, 
52 L. ed. 352 mem]. 

{f] Franchise to operate existing 
water plant and to make extensions 
and betterments may be granted by 
ordinance without referendum. As- 
pound v. Santa Fé, (N. M.) 244 P 
1 3 

[g] Statute applicable only to 
works erected by city.—A_ statute 
providing that a city council should 
have power to erect water, gas, or 
electric light works, or to authorize 
their erection by others, only when 
such works should be erected or au- 
thorized pursuant to a favorable vote 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 2342] : 
the construction of the particular statutory or char- 
ter provision. Such a provision has been held to 
have been intended to apply only to improvements 
which affect the public at large, and which are paid 
for by the city.7* And an act requiring such sub- 
mission to the voters is not applicable to a eity 
which, with other specified cities, has been author- 
ized by the legislature, in pursuance of an article of 
the constitution, to order improvements on petition 
of owners of abutting property.”° It has been held 
that the referendum delegated to the electors of 
a2 municipal corporation does not apply to the regu- 
lation of streets, improving them, fixing their 
grade, etc., where the elaborate system established 
by the legislature for such purposes could not exist 
if it were otherwise construed.7® And it has been 
held that a charter provision that no vote or reso- 
lution of the common council ordering a public 
work or improvement which shall require an ex- 
penditure of more than a specified amount shall 
be ‘‘obligatory’’ on the city, unless approved by a 
majority vote of a city meeting duly warned and 
held for that purpose, does not render an order of 
the council, not so authorized by a vote of a city 
meeting, invalid or ineffective for any purpose.‘ 
That an ordinance adopted by popular vote, al- 
though not required to be submitted to the people, 
authorized only the purchase of a site for a public 
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building does not preclude the governing body from 
adopting a mandatory ordinance providing for the 
preparation of plans, and making an appropriation 
to pay therefor,’® nor does it preclude a further ap- 


 propriation to advance the project in excess of that 


authorized by the ordinance approved by the popu- 
lar vote.7® <A city may, without evading the re- 
quirement of the statute to submit questions to the 
voters, provide for the construction of a water dis- 
tributing system at the cost of property specially 
benefited as a system independent of a water supply 
system, the question of the acquisition of which 
was submitted to the voters.8° Where a lawful im- 
provement of a street is interrupted by an ordi- 
nance, proposing a different method, presented un- 
der the privilege of initiative, and such ordinance 
is defeated by the people, the ordinance is no longer 
of any effect, and it does not prevent the city and 
its officials from proceeding with the project to im- 
prove the street as originally undertaken.*t 
Constitutionality of provisions.*t% The right of 
the people to vote on improvements is not a delega- 
tion of legislative power.’? And a. statute is not 
unconstitutional in that it delegates legislative au- 
thority to property owners in providing that the 
council ‘‘shall’’ cause an improvement to be made 
when a specified number of the property owners shall 
petition therefor, as the word ‘‘shall’’ will be con- 


of the taxpayers of the city, applied 
only to works erected by the cities 
themselves, or by others, under con- 
tracts with or for the cities, and not 
to such works erected by private par- 
ties for their own use. Pikes Peak 
Power Co. v. Colorado Springs, 105 
Fed, 1, 44 CCA 333. 

74, Starbuck v. Fullerton, 34 Cal. 
A. 683, 168 P 583; Park Ecclesiastical 
Soc. v. Hartford, 47 Conn. 89; Peck 
vy. Wm. M. Birch Co., 80 Ind. A, 58, 
139 NE 696; Carlson v. Helena, 39 
Mont. 82, 102 P 39, 17 AnnCas 1233. 

[a] An ordinance for local im- 
provement (1) cannot be referred to 
voters, initiative and referendum pro- 
visions not extending to such ordi- 
nances. Starbuck vy. Fullerton, 54 
Cal. Av .683,.168).P: 583. (2) ‘The ini- 
tiative and referendum apply only to 
matters of general legislation, in 
which all qualified electors of city 
are interested, and not to matters of 
purely local concern such as creation 
of special improvement district in 
which only inhabitants or property 
owners are interested. Carlson v. 
Helena, 39 Mont. 82, 102 P 39,17 Ann 
Cas 1233. 

[b] A sewer adapted for use both 
as a local sewer and to receive sew- 
age to be assessed against lands di- 
rectly benefited can be legally con- 
structed by a town without first sub- 
mitting the matter to an election of 
the qualified voters, as required by 
Burns St. Annot. (1914) § 8961b, in the 
ease of a general sewer, the cost of 
which is paid by the municipality. 
Peck v. Wm. M. Birch Co., 80 Ind, A 
58, 189 NE 696. 

75. Cary v. Schwab, 123 Misc. 536, 
205 NYS 903 [aff 211 App. Div. 840 
mem, 206 NYS 891 mem]; Ballentine 
v. Columbia, 132 S. C. 88, 129 SE 82. 

[a] Where the cost is to be as- 
sessed against abutting property, 
there is no obligation created against 
the city requiring a vote. Cary v. 
Schwab, 123 Misc. 536, 205 NYS 903 
faff 211 App. Div. 840 mem, 206 NYS 
891 mem]. 

76. Chase v. Kalber, 28 Cal, A. 
Dbt, ub stk SO fs f 

[a] Reason for rule.—‘“This con- 
clusion follows from the conviction, 
to which a re-examination of the 
vital question involved herein has 
unavoidably led us, that the powers 
referred to and the system _ estab- 
lished by the legislature for the im- 
provement of public streets cannot 


co-exist, if it be true that the former 
are applicable to the latter. This 
proposition, it is true, is to be con- 
sidered only in aid of the ascertain- 
ment of the intention of the people 
as to the scope of those powers or of 
determining whether they intended 
certain limitations in the exercise 
thereof or that certain acts of a leg- 
islative character should not be made 
amenable thereto. For, in examining 
and ascertaining the intention of the 
people with respect to the scope and 
nature of those powers, it is proper 
and important to consider what the 
consequences of applying it to a par- 
ticular act of legislation would be, 
and if upon such consideration it be 
found that by so applying it the 
inevitable effect would be greatly to 
impair or wholly destroy the efficacy 
of some other governmental power, 
the practical application of which is 
essential and, perhaps, as in the case 
of the power to compel the improve- 
ment of streets, indispensable, to the 
convenience, comfort, and well-being 
of the inhabitants of certain legally 
established districts or subdivisions 
of the state or of the whole state, 
then in such case the courts may 
and should assume that the people 
intended no such result to flow from 
the application of those powers and 
that they do not so apply.” Chase 
v. Kalber, 28 Cal. A. 561, 569, 153 P 397. 
77. Whitmore v. Hartford, 96 
Conn. 511, 114 A 686; Johnston v., 
Hartford, 96 Conn. 142, 113 A 278. 
[a] Reason for rule.—‘It remains 
to consider the meaning of other 
words used in this provision, It is 
conceded that the vote or resolution 
of the common council relating to 
this improvement was not approved 
by a vote of a city meeting, and that 
the proposed work would require an 
expenditure of more than $25,000. 
Under such conditions, it is declared 
in this clause of this provision of 
the charter that such a vote or reso- 
lution of the common council shall 
not ‘be obligatory on said city.’ That 
means shall not be binding nor im- 
pose any duty on the city, nor require 
the performance of any act by the 
city. But it does not forbid any act. 
Perhaps it might be said that it left 
it optional or discretionary with the 
city either to give no effect to a vote 
not approved by a city meeting, or 
to permit it to have any effect deemed 
expedient. If a contract or law or 


ordinance is for any reason not ob- 
ligatory on a party or person, he may 
either disregard it or respeet and 
conform to it, as he shall choose. 
This section of the charter regulates 
the procedure in the passage of a 
vote or resolution by the common 
council and its approval or disap- 
proval by the mayor; and it declares 
in its first clause that, when that 
procedure has been followed, a vote 
or resolution ‘shall become valid and 
effectual as a corporate act.’ The in- 
tention of the legislature herein ex- 
pressed by these words is plain and 
unmistakable. But in. the final 
clause, which we have to construe, 
these or similar words are not used. 
The language is not that such a vote 
or resolution shall be not valid and 
effectual. The omission of these 
words, in a negative form, and the 
use of another word of different 
meaning is Significant. It indicates 
that in this clause it was not the 
intention of the legislature to ex- 
press an effect or result which would 
be the negative or precise opposite of 
the effect or result expressed in the 
clause immediately preceding. Not 
‘obligatory’ does not mean what ‘not 
valid and effectual’ in this connec- 
tion would mean.” Johnston v. Hart- 
ford, 96 Conn. 142,150, 118 A 278. 

[b] The Hartford Charter, pro- 
viding that no vote or resolution 
of the common council, ordering a 
public work or improvement requir- 
ing an expenditure of more than 
twenty-five thousand dollars, shall 
be obligatory unless approved by a 
majority vote at a city meeting does 
not apply where the general benefits 
assessed against the city are less 
than twenty-five thousand dollars 
although there is assessed against 
the city more than twenty-five thou- 
sand dollars on account of specially 
benefited property owned by it and 
Situated in the assessment. area. 
Whitmore v. Hartford, 96 Conn, 511, 
114 A 686. 

78. Weber v. Atlantic City, (N. J. 
Sup.) 1380 A 663. 

79. Weber v. Atlantic City, supra. 

80. Matthews vy. Ellensburg, 73 
Wash. 272, 131 P 839. 

81. Fairchild v, Holton, 101 Kan. 
330, 166 P 508. 

814%. See also Constitutional Law 
§§ 327, 891, 1060 et seq. 

62. Frankenstein vy, 


Rushmore, 
(Tex. Civ. A.) 217 SW 189, 
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strued not to have been used in its imperative sense 
A provision that the ques- 
tion of the erection of public improvements shall 
be submitted to popular vote is not rendered un- 
constitutional by the fact that the general assembly 
of the state is not allowed to submit to the people 
the question of whether an act shall become a law.** 
But a statute requiring an election on street im- 
provements would be rendered unconstitutional by 
its application to a city authorized by the consti- 
tution to order improvements on the petition of 


66 


but to mean ‘‘may.’’8% 


abutting owners.®® 


[§ 2343] (2) Questions Submitted and Procedure 
Only those matters may be law- 
fully submitted which are directed to be submitted 
The question submitted must 
be the one which is involved in the making of the 
improvement,*’ although it has been held that a 
modification by the council of a detail of the speci- 
fications relating to a public improvement will not 
A distinet proposition 
must be presented on which the voter may vote yes 


—(a) In General. 


by the legislature.®° 


demand resubmission.®® 


83. Rockwell v. Junction City, 92 
Kan. 513, 141 P.299, AnnCas1916B 315 
{reh den 93 Kan. 1, 142 P 268]. 

84 Taylor v. McFadden, 84 Iowa 
262, 50 NW 1070 (sustaining a stat- 
ute conferring upon cities the power 
to erect waterworks, when a ma- 
jority of the voters of the city should 
approve the same), 

85. Ballentine v. Columbia, 132 S. 
C. 88, 129 SH 82. 

86. Fowler v. Fountain Inn, 90 S. 
C. 352, 73 SE 626; Yesler v. Seattle, 
1 Wash. 308, 25 P 1014. 

{a] Lighting contract.— A town 
council is entitled to call an election 
to determine the wishes of the quali- 
fied voters in regard to a lighting 
contract. Fowler v. Fountain Inn, 
90 8S. C. 352, 738 SE 626. 

{[b] Rate of interest which bonds 
should bear, their sale at par, and 
the place of payment, need not be 
submitted to the electors. Yesler v. 
Seattle, 1 Wash. 308, 25 P 1014. 

87. Brown y. Carl, 111 Iowa 608, 82 
NW 1033; Matter of Le Roy, 23 Misc. 
53, 50 NYS 611 [aff 35 pp. Div. 
177, 55 NYS 149]; Jahn Contracting 
Co. v. Seattle, 74 Wash. 298, 133 P 
458. 

{a] The proposition “shall the 
town issue bonds, not to exceed the 
sum of $3,500, for the purpose of 
erecting, maintaining, and operating 
a system of waterworks,” is mislead- 
ing in that it limits the amount to be 
used for maintaining as well as con- 
structing the waterworks. Brown vy. 
Carl, 111 Iowa 608, 610, 82 NW 1038. 

88. Johnson v. Rock Hill, 57 S. C. 
371, 35 SE 568. 

89. Newark Bd. of Trade v. New- 
ark, 98° NV’ J: G. 5655, 119 A 924 [aff 
97 N.- J: L. 52, 116 A 172] (a reso- 
lution requiring a referendum on 
whether the city shall acquire a plant 
to manufacture gas, electricity, or 
steam, or two, or all does not set 
out any distinct proposition to the 
voters as required by statute and 
whether the plant shall be within or 
without the city and whether the 
lighting shall be by gas or electricity 
are, under the statute, distinct propo- 
sitions). 

90. ‘Americus’ R., -'etc;, | Co. _v. 
Americus, 186 Ga. 25,70 SE 578; 
Summerville Pub. Works Comrs., v. 
Dorchester Bank, 115 S. C. 183, 105 
SE 382; Dole v. Aberdeen, 131 Wash. 
516, 230. P 401. 

[a] Tlustration.—A contract be- 
tween a city and a company for the 
furnishing of water and _ electric 
lights for a term of years and the 
building and operating of a _ street 
railroad in the city were illegally 
submitted to the voters, where the 
entire contract was submitted at one 
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Propositions. 


sary.°*? 


Pape ich 9349-9345, 


[§ 2344] (b) Separate Submission of Independent 
Several distinct, unrelated, and in- 
dependent objects or purposes must be separately 
submitted.°° And an ordinance passed for two pur- 
poses, one of which fails to receive the required 
assent of the electors, fails as a whole, although 
as to the other purpose such assent is not neces- 
But a statute authorizing cities to acquire 
land for parks, and providing a proposition to incur 
debt therefor shall be submitted to the voters, does 


not contemplate that each piece of land desired for 


the improvement 


cil,?*> although it 


city absolutely.°® 


time, without opportunity to vote on 
the different propositions separately. 
Americus R., ete., Co. v. Americus, 
136 Ga. 25, 70 SH 578. 

91. Meldrum v. South Vancouver, 
22 B.C. 574, 27 DomLR 198,34 West 
LR 314, 10 WestWkly 519. : 

92. Oakland v. Thompson, 151 Cal. 
Lyin Sh lo Sak 

[a] Reason for rule.—‘‘The law 
does not contemplate, much less com- 
pel, that each piece and parcel of 
land which may be desired for a 
park should be voted upon separately. 
The plan is a single plan for the ac- 
quisition of all of these lands for 
park purposes, and in recognition of 
the jealousies which so often arise 
in wards and sections of a munici- 
pality it may easily be believed that 
it would be disastrous to the mu- 
nicipal scheme if the other course 
were adopted,—the jealousies of the 
inhabitants of one section prompting 
them to vote for lands for a park if 
it were to be situated in their own 
district, and to vote against it if it 
were not,—thus rendering it difficult, 
if not impossible, for the city ever 
to acquire park lands at all.’”’ Oak- 
land v. Thompson, 151 Cal. 572, 576, 
91 P 387. 

93. Thompson-Houston Electric Co. 
v. Newton, 42 Fed. 723; Mead v. Tur- 
ner, 1384 App. Div. 691, 119 NYS 526; 
Summerville Pub. Works Comrs. v., 
Dorchester Bank, 115 S. C. 183, 105 
SE 32; Langdon vy. Walla Walla, 112 
Wash. 446, 193 P 1; Tulloch vy, Seat- 
tle, 69 Wash. 178, 124 P 481. 

[a] For instance (1) whether 
bonds shall be issued to purchase, 
repair, and extend an existing sys- 
tem of waterworks, because they are 
so closely related to, and involved 
in, the main purpose as to amount 
to but one question. Summerville 
Pub. Works Comrs. v. Dorchester 
Bank, 115.8: C.. 183, 106 SH) 820i ¢2) 
Whether a certain electric lighting 
plant should be purchased, repaired, 
and extended, because they all were 
involved in the main purpose of sup-: 
plying the people with light. Sum- 
merville Pub. Works Comrs. v. Dor- 
chester Bank, supra. (3) And a mu- 
nicipal proposition for construction 
of a reservoir is not so independent 
of other proposed waterworks exten- 
sions, submitted to voters by an ordi- 
nance, as to have the legal effect of 
submitting two propositions, but only 
to submit one. Langdon y. Walla 
Walla, 112 Wash. 446, 193 P 1. 

[b] Provisions for the purchase 
of existing street railway lines, or, in 
case such purchase was not deemed 
wise, the construction of a parallel 
line, were not several and distinct 
purposes, so as to render a joint sub- 
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a park should be voted upon separately.°? | 
separate questions, germane to or involved in one 
main purpose, need not be separately submitted.°* 

[§ 2345] (3) Effect of Vote. A vote in favor of 


And 


binds the city.°* And the decision 


of the electors in setting aside a resolution of the 
council is a legislative act and binding on the coun- 


has been held that a negative vote 


as to a proposed improvement does not bind the 


mission thereof to a vote of the peo- 
ple invalid. Tulloch v.-Seattle, 69 
Wash, 178, 124 P 481. 

{c] Erection of electric plant and 
sale of bonds.—Where it is intended 
to pay for an electric plant by the 
issuance and sale of bonds, the entire 
matter of erecting thé plant and issu- 
ing the bonds may be submitted in 
one proposition. Thompson-Houston 


Pacetne Co. v. Newton, 42. Fed. 
723. ; 
[ad] Two or more propositions to 


be separately numbered.—Under a 
statute providing that whenever any 
question, provided by law to be sub- 
mitted to popular vote, shall be sub- 
mitted to the people, if more than 
one such proposition or question is 
to be voted upon, such proposition or 
question, respectively, shall be sepa- 
rately and consecutively numbered, 
where the proposition voted -upon 
was, “Shall a sewer syStem be con- 
structed?” it was not necessary 
that every detail of the plan adopted 
should be separately stated and num- 
bered, providing that they were all 
germane to the main question sub- 
mitted. Mead v. Turner, 134 App. 
Div. 691, 119 NYS 526 [aff 60 Misc. 
145, 112 NYS 127]. 

{e] Effect of affirmative vote.— 
Where both ordinance and notice of 
election pursuant thereto submit for 
final ratification ‘or rejection the 
proposition of making an improve- 
ment and of issuing bonds, a favor- 
able vote is both ratification of ordi- 
nance and authorization of -improve- 
ment. Langdon v. Walla Walla, 112 
Wash, 446, 193 P 1, 

94. Prince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610; George 
v. Wyandotte Hlectric Light Co., 105 
Mich. 1, 62 NW 985. 

95. Harbor Center Land Co. 
Richmond, 38 Cal. A. 315, 176 P 50. 

96. Fuller v. Medford, 224 Mass. 
176, 179,102) <IN STS. 

“When the Legislature has de- 
signed to give binding force to an 
initiative or referendum vote, it has 
been able to find expression for that 
purpose in unmistakable words.” 
Fuller v. Medford, supra. 

[a] After negative vote as to 
erection of new city hall the board 
of aldermen had power to authorize 
and appropriate money for building. 
Fuller v. Medford, 224 Mass. 176, 112 
NE 873. Compare McMaster  v. 
Waynesboro, 122 Ga. 231, 50 SH 122 
(holding that if two thirds of the 
number registered did not vote in 
favor of making a contract, that 
would not deprive the city of its 
inherent power to make a contract 
which did not involve the creation of 
a debt), 


Vv. 


§§ 2346-2349} 


[§ 2346] (4) Conditions Precedent. While ordi- 
narily it is not necessary to pass an ordinance pro-. 
viding for the improvement before submitting the 
question to vote,®? yet where a statute authorizes 
a municipality to require a referendum by-resolu- 
tion, the resolution must definitely state the char- 
acter of the improvement, and clearly indicate 
the purpose of the referendum.®* Under a statute 
providing that, whenever the council, by resolution, 
approved by the executive, shall determine that 
the public necessity demands a municipal improve- 
ment, the cost of which shall be too great to be 
paid out of the ordinary annual income of the 
municipality, it may at any ‘‘subsequent meeting’’ 
of such board call a special election, and submit 
‘the question of incurring a debt for the purpose, a 
resolution calling an election passed at an adjourned 
meeting of the board of trustees immediately suc- 
ceeding the meeting at which the resolution of pub- 
lic necessity was adopted was passed at a ‘‘subse- 
quent’’ meeting as required.°® Under a provision 
that before submitting a proposition to the electors 
to acquire a public utility, offers to sell existing 
utilities must be invited and considered, the so- 
liciting of offers for the sale of any existing utility 
may precede the ordinance declaring the demands 
of public interest and necessity for the acquisition 
by construction or purchase of a similar utility,1: 
and action in soliciting offers may be by resolution.’ 

[§ 2347] (5) Election To Adopt Provisions of 
Statute. A statute providing that its benefits should 
apply to any city when the governing body shall 
submit the question to the voters and the majority 


97. Thompson-Houston Electric Co.| dition precedent, 
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shall vote in favor thereof,.and that whenever a 
specified number of voters of any city shall petition 
for an election for that purpose, it shall be the 
duty of the governing body to order it, does not 
make a petition by the voters a prerequisite to 
the calling of the election by the governing body. 

[§ 2348] h. Necessity for Application+ or Consent 
of Owners of Property Affected’—(1) In General. 
In the absence of an obligatory statutory or char- 
ter provision to that effect® the petition or consent 
of property owners is not a condition precedent to 
the making of public improvements.’ In the absence 
of a constitutional prohibition,® the legislature may 
authorize municipal improvements without any pe- 
tition of landowners to be assessed therefor, and 
proceedings of a municipality in accordance with 
charter provisions and without hearings authorizing 
an improvement do not deny due process of law to 
landowners who are afforded a hearing upon the 
assessment itself.29 And a statute providing for 
an improvement without the petition of property 
owners is not in conflict with a statute providing 
for the improvement on petition; and both may 
stand.t? ; 

[§ 2349] (2) Under Obligatory Statutes. The pe- 
tition or consent of the property owners to be as- 
sessed is frequently required by charter or statute 
as a condition precedent to the making of improve- 
ments by the municipality..1 The provisions of 
such charters or statutes must be complied with,!” 
and proceedings to authorize improvements, except 
where the charter or statutory provisions are in- 
applicable? or where an alternative mode of pro- 
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unless expressly | 1144 mem (aff 217 N. Y. 701 mem, 112 


v. Newton, 42 Fed. 723. 

98. Newark Bd. of Trade v. New- 
aris 98)-N. “J. 1. 5554. 119--:A .924,, [aff 
97 N. J. L. 52, 116 A 172]. 

99. Redondo Beach v. Barkley, 151 
Cal. 176, 90 P 452. 

1. Platt v. San Francisco, 158 Cal. 
74, 110 P 304. | : 

2. Platt v. San Francisco, supra. 

3. Riley v. Trenton, (Tex. Civ. A.) 
184 SW 344, 

4. Requisites and sufficiency of 
petition see infra §§ 2388, 2389. 

5. Consent of property owners see 
also supra §§ 245, 307 in 43 C. J. 

Submission to popular vote see 
supra §§ 2342-2347. : 

6. Obligatory provisions see infra 
34 


7, U. S.—Field v. Barber Asphalt 
4 194°U.. 8S) 618, 24 SCt’ 784, 
48 L. ed. 1142. 

Cal.—Napa City v. BEasterby, 76 
Cal. 222, 18.P 253. 

Ga.—Wallace v. Atlanta, 140 Ga. 
649, 79 SE 554. 

Ind.—Cason v. Lebanon, 153 Ind, 
567, 55 NE 768. 

La.—Clark v. Opelousas, 147 La. 1, 
84 S 4383. 

Mo.—Stone v. Jefferson, 293 SW 
780; Farrar v. St. Louis, 80 Mo. 379; 
Atlantic, etc.,.R. Co, v. St. Louis, 
66. Mo. 228; St. Louis v. Clemens, 
36 Mo, 467: St. Joseph v. O'Donoghue, 
31 Mo. 345; Egyptian Levee Co. v. 
Hardin, 27 Mo. 495, 72 AmD 276; 
Palmyra v. Morton, 25 Mo. 593. 

Nebr.—Fitzgerald v. Sattler, 102 
Nebr. 665, 168 NW 599. 

N. J.—Mann vy. Jersey City, 24 N. J. 
L. 662. 

\ N. Y.—Granger v. 

HowPr 308. 

N. C.—Shute v.. Monroe, 187 N. C. 
$76, 123 SH 71. : 

Pa.—Spring Garden v. Wistar, 18 
Pa. 195. 

Wis.—Loewenbach v. 
139 Wis. 49, 119 NW 888. : 

[a] For the purpose of opening 
or improving streets (1) the general 
‘rule is that consent or right of peti- 
tion of property owners is not a con- 


Syracuse, 38 


Milwaukee, 


made so by statute, charter, or ordi- 
nance. Stone v. Jefferson, (Mo.) 293 
SW 780. -(2) The reason for this 
is that local assessments for improve- 
ments are not regarded as burdens 
but as an equivalent of compensa- 
tion for the enhanced value of the 
property derived from the improve- 
ment. Stone v. Jefferson, supra; St. 
Louis v. Allen, 53 Mo. 44; Sheehan 
v. Good Samaritan Hospital, 50 Mo. 


155, 11 AmR 412. 
Russellville Water- 


8 Craig v. 
works Impr. Dist., 84 Ark, 390, 105 
Denver, 210 U. S 


SW 867. 

9. Londoner vy. apse 
873,) 28° -SCt L708) 62 ola Néd 11.03" 
Batchelor v. Hammonton, 82 N. J. L. 
295, 82 A 525; Lewis v. Pilot Moun- 
tain, 170 N. C. 109, 87 SE 56; Thorn- 
ton’ v.-Cincinnati, 4.Oh; Cir, Ct. N.S. 
Seo Oy City CL. oes 

10. Omaha y. Gsantner, 4 Nebr. 
COnCH) =F be, 10a. IN W420 Orr: we 
Omaha, 2 Nebr. (Unoff.) 771, 90 NW 
part Beaver vy. Brawdy, 75 Pa. Super. 
1 


[a] Where a city is authorized to 
pave streets either with or without a 
petition of the property owners, the 
city cannot make the cost of paving 
a charge against the property with- 
out a petition. Omaha v, Gsantner, 
4.Nebr. (Unoff.) 52, 93 NW 407; Orr 
v. Omaha, 2 Nebr. (Unoff.) 771, 90 
NW 301. 

11. See statutory provisions. 

12. Ark.—Bell v. Phillips, 116 Ark. 
167, 172 SW 864. : 
; Cal. —Mulligan vy. Smith, 59 Cal. 
06. 

Ill.— Peo, v. Stumpf,-275 Ill, 81, 113 
NE 994; Peo. v. Decatur, etc., R. Co., 
120 Ill. A. 229. 

La.—Grasser Contracting Co. v. 
Richardson, 147 La. 612, 85 S 609. 

N: J.—Belmont Land Assoc. v. Gar- 
Held 90 ON. J.) Ta. '394, 108" A 682. 
Hornby v. Beverly, 48 N. J. L. 110, 
2 A 637. 

N. Y.—In re Banta, 60 N. Y. 165; 
Peo. v. Rochester, 21 Barb. 656; Scott 
v. McClung, 78 Misc, 2, 1837 NYS 661 
[aff 161 App. Div. 890 mem, 145 NYS 


NE 1076 mem)]. 

Oh.—State v. Mt. Vernon, 4 OhNP 
NS 317; Herman v. Columbus, 3 Oh 
NPNS 216. 

Ont.—Sarnia v. McMurphy, 47 Ont. 
L. 496, 53. DomLR 522; Robertson 
v. North Hasthope Tp., 16 Ont. A. 
214 [allowing app 15 Ont, 423]. 

Sufficiency of petition or applica- 
tion see infra §§ 2398-2395. 

13. See cases infra this note. 

[a] In Tllinois no petition is re- 
quired in a city the size of Chicago. 
Givins y, Chicago, 186 Ill. 3899, 57 
NE 1045, 

[b] In Louisiana a city governed 
by the general municipal statute has 
power to initiate proceedings for 
street improvements, notwithstand- 
ing § 34, as amended and reénacted 
by Act (1904) No. 131, requiring a pe- 
tition of abutting property owners, 
such provision being in effect 
amended by Act (1912) No. , 241, 
amending Act (1896) No. 10. Clark 
v. Opelousas, 147 La. 1, 84S 433. - 

[c] In Nebraska, under Rev. St. 
(1918) § 5110, a city of the second 
class, by a vote of three fourths of 
the members of its council, might 
create a paving district and levy a 
special assessment, without a peti- 
tion of resident owners of property 
subject to assessment. Fitzgerald v. 
Sattler, 102 Nebr. 665, 168 NW 599. 

[ad] In New York (1) under Vil- 


lage L. § 166, a preliminary petition © 


for pavement improvements by prop- 
erty owners in a fourth class village 
and notice of the trustees’ intention 
to do the work are required only 
when the improvement is to be made 
solely at the expense of property 
owners and without cost to the vil- 
lage, in view of §§ 40, 141, 142, 
Gregg v. Wheeler, 205 App. Div. 823, 
200 NYS 484. (2) Under the New 
Rochelle Charter, the requirement of 
a petition applies only to local im- 
provements undertaken by the city ta 
be paid for by local assessment in the 
first instance and does not apply ta 
construction of sidewalks, curbs, and 
gutters. Peo. v. Lathers, 


141 App.. 
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a ee dare’: may cA 05 adopted,® taken without 
- such petition? ICA nt,'7 are invalid, and in such 
case an ordinance to make the improvement,'® or 


an assessment to pay for it’? is void. It has, how- 
ever, been held that a petition for a publie improve- 
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by the failure of property owners to protest against 
the improvement on that ground.?° And it is held 
that, where the governing body has the power to 
make improvements without a petition, orders made 
under proceedings begun by petition will not be held 


ment is not jurisdictional, but subject to be waived 


Div. 16, 125 NYS 758. (3) L. (1902) 
e 506 provides for the construction of 
a sewer by a petition of property 
owners, or by act of the sewer com- 
missioners without a petition, and re- 
peals a village charter provision re- 
quiring a petition. Harris v. Sara- 
toga Springs, 171 App. Div. 977 mem, 
152 NYS 78 {aff 171 App. Div. 282, 
156 NYS 844]. 

fel Im Ohio, under Rey. St. § 2271, 
a petition was required in order to 
validate proceedings for street im- 
provements only where it was sought 
to assess the costs thereof back upon 
property from which the street or 
part of the street was taken, or 
where it was sought to assess upon 
property upon intersecting streets. 
Whipple v. Toledo, 7 Oh. Cir. Ct. N. S. 
520, 29 Oh... Cir, Ct. 42. 

{f] Im San Francisco (1) under 
the charter in effect in 1917, all that 
was necessary legally to initiate a 
proceeding for the improvement of a 
city street at the city’s expense was 
that the board of public works rec- 
ommend the improvement and that 
the board of supervisors order the 
work done. Warren Bros. Co. v. 
Boyle, 42 Cal. A. 246, 183’ P 706. (2) 
Under San Francisco Charter art 6 
ec 8, empowering the board of super- 
visors to order and construct a tun- 
nel and levy the expenses therefor 
upon private property “in the manner 
and under the procedure” of c 2 of 
such article, but further providing 
that such shall not be exclusive, and 
authorizing an ordinance providing 
different procedure, the board of su- 
pervisors may by ordinance adopt a 
procedure wholly different from that 
provided by such c 2, for acquiring 
the right of way and approaches to 
such tunnel and for the levy of as- 
sessments on private property there- 
for. Larsen v. San Francisco, 182 
Calne Looe AND te 

14. See supra §§ 2333, 2334. 

15. Kan.—Anthony Booster. Club 
v. Jennings, 104 Kan. 821, 180 P 762; 
Barnes v. Parsons, 77 Kan. 311, 94 P 


151. 
Ky.—Latonia v. Hedger, 125 Ky. 
386 Mo. 


18, 100 SW 267, 30 KyL 1091.°: 

Mo.—St. Louis v. Mters, 

456; Roth v. Forsee, 107 Mo. A. 471, 
81 SW 913. 

N. M.—Ellis v. New Mexico Constr. 
Co.; 27 N. M. 312, 201 P 487. 

Oh.—Leipsic v. Wegner, 105 Oh. St. 
466, 188 NE 868; Westenhaver v. 
Hoytsville, 8 Oh, Cir. Ct. N. S. 284, 
2eOn. Cir. Ct.’ 357. 

Okl.— Wheeler v. Muskogee, 51 Okl, 
48, 151 P 635. 

Or.—Miller v. Portland, 62 Or. 26, 
123 P 64. 

Pa.—Warner v. Coatesville Bor- 
ough, ‘231 Pa, 141, 80A. 576; In re 
West Chester Alley, 160 Pa. 89, 28 A 
506; In re Frederick St., 150 Pa. 202, 
24 A 669; Beaumont v. Wilkes-Barre, 
142 Pa, 198, 21 A 888; In re Henry 
St., 123 Pa. 346, 16 A 785; In re Hast 
Grant St.,’ 121 Pa. 596, 16 A 366; 
Johnson’s App., 75 Pa. 96; Brie v. 
Bootz, 72 Pa. 196; Marcoz'v. Wilmer- 
ding Borough, 37 Pa. Super. 185; New 
Castle v. Rearic, 18 Pa. Super. 350; 
Tare Chestnut: 'St., 10 Pa. ‘Co. 661: 
In re Fifty+second St., 11 Phila. 437. 

Tex.—Harwood v. Ft. Worth Nat. 
Bank, (Civ. A.) 205 SW 484. 

Wash.—Wilce v. Cheney, 93 Wash, 
422, 162 P 72; Redding v. Spokane, 
81 Wash. 263, 142 P 664; Collins 
v. Ellensburg, 68 Wash. 212, 122 P 
1010; Spokane v. Preston, 46 Wash. 
98, 89 P 406; State v. Pierce County 
Super, Ct., 44 Wash. 476, 87 P 521. 

Wis.—Lawton v. Racine, 1387 Wis. 
593, 119 NW 331; Boyd v. Milwaukee, 


For later cases, developments and changes in the law see cumulative Annotations, sa 


92 Wis. 456, 66 NW 603. 

Ont.—Barrett v. Toronto, 54 Ont. 
L. 628. 

Initiation of proceedings by resolu- 
tion or ordinance of intention see 
infra § 2400 et seq. 

16. Ill.—Gage v. Chicago, 207 Ill. 
56, 69 NE 588, 

Iowa.—Carbon Coal Co. v. Des 
Moines, 198 Iowa 371, 199 NW 170. 

Mo.—St. Louis v. Gleason, 93 Mo. 
33, 8 SW 348. 

Mont.—Stadler v. Helena, 46 Mont. 
128, 127 B 454. 

N. J.—Belmont Land Assoc. y. Gar- 
field, 90 N. J. L, 394, 103 A 682. 

N. Y.—Folmsbee v. Amsterdam, 142 
N. Y. 118, 36. NE .821; Jex v. New 
York; "1032 NS-Y¥. 536, 9 UNE 395 ScoEt 
v. McClung, 150 App. Div. 794, 135 
NYS 311; Friel v. New York, 150 App. 
Div. 317, 134 NYS 1025 [aff 208 N. Y. 
555 mem, 101 NE 1103 mem], 

Pa.—In re Washington’ St., 51 Pa. 
Super. 46. 

b Ont.—In re Brock, 45 U. C. Q. B. 
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{a] That ordinance was passed on 
petition must appear in proceedings 
to condemn.—If, in a proceeding to 
establish a street, it becomes neces- 
sary to appropriate'private property 
and the city counselor applies to the 
circuit court, by petition therefor, 
and it does not appear from such pe- 
tition, or from the ordinance therein 
recited, that such ordinance was 
passed “either on the unanimous rec- 
ommendation of the board of public 
improvements, or on the petition of 
the owners of a major portion of the 
ground fronting on the proposed 
street,’ the court has no jurisdiction 
to condemn the land. St. Louis vy. 
Gleason, 93 Mo. 38, 36,-8 SW 348. 

[b] Presumption as to proper 
origin of proceeding.—Since the board 
of local improvements of the city of 
Chicago has exclusive jurisdiction to 
originate a scheme for local improve- 
ments without petition, and the rec- 
ommendation of an ordinance to the 
city council for an improvement cre- 
ates a conclusive presumption that 
the board acted on its own motion, 
the fact that the city council ordered 
the board to submit an ordinance for 
the paving of a street between cer- 
tain limits with asphalt, after which 
the board submitted such a resolu- 
tion with the recommendation that 
the improvement be made, did not 
show that the improvement origi- 
nated with the city council instead of 
the board of local improvements. 
oer v. Chicago, 207 Ill. 56, 69 NE 


17. White v. Loughborough, 125 
Ark. 57, 188 SW 10; Clarendon Impr. 
Dist. No. 1 v. St. Louis Southwestern 
R.) Cor, 99. Ark../603, “139 Siw. 808 
Wright v. Oakland, 62 Cal, A. 1, 216 
P 66; Chicago v. Huleatts 276 Ill. 
466, 114 NE 1021; McKine v. Inde- 
pendence, 175 Mo. A. 332, 162 SW 


326. 

[a] Consent must be actual or ex- 
press and not merely implied. White 
Ark,. 57, 188 


v. Loughborough, 125 
Sw 10. 
Public hearing to obtain con- 


[b] 
sent.—Where a statute provides for 
a public hearing to enable property 
owners to determine whether they 
will consent to or oppose the con- 
templated improvement, the resolu- 
tion and estimate, with the public 
hearing, constitute the foundation for 
the passage of an ordinance and an 
assessment to pay the cost of the 
improvement, and the preliminary 
proceedings required by the statute 
are jurisdictional and essential to 
the passage of a valid ordinance. 


void on account of an irregularity therein.?! 


A pe- 


Chicago v. Huleatt, 276 Ill. 466, 114 
NE 1021. 

Protest or remonstrance see infra 
§ 2416 et seq. ge 


18. Cal.—Turrill v. 
Care oii. 

Ill.— L’Hote v. Milford, 212 Ill. 418, 
72 NE 399, 103 AmSR 234; Hammond 
v. Leavitt, 181 Ill. 416, 54 NE 982; 
Whaples v. Waukegan, 179 Ill. 310, 
53 NE 618. 

Ky.—Covington vy. 79 
SW 234, 25 KyL 1949. 

Me.—Kidson y. Bangor, 99 Me. 139, 
58 A 900. 

N..J.—App v. Stockton, 61 N. J. 
Ly 520,30 A 921% 

Ft, 44 


Okl.—Strahan _ v. 
Okl. 79, 143 P 674. 

19. Kan.—Tarman vy. Atchison, 69 
Kan. 483, 77, P 11h, 

Nebr.—McCaffrey v. Omaha, 72 
Nebr. 583, 101 NW 251; Portsmouth 
Sav. Bank v. Omaha, 67 Nebr. 50, 93 
NW 231; Leavitt v. Bell, 55 Nebr. 57, 
75 NW 524; Orr v, Omaha, 2 Nebr. 
(Unoff.) 771, 90 NW 301. 

N. M.—Palmer v. Farmington, 25 
N. M. 145, 179 ‘P 227, 

N. Y.—In re Garvey, 77 N. Y. 523. 

Ont.—Sarnia v. McMurphy, 47 Ont. 
L. 496, 53 DomLR 522. 

[a] Repair of street—Where a 
contemplated improvement of a 
street already paved is essentially a 
repaving instead of a repairing, it 
can be engaged in by the city, only 
on a petition of the abutting prop- 
erty owners, when it is proposed to 
tax back to them the costs of such 
improvement. McCaffrey v. Omaha, 
72 Nebr. 583, 101 NW 251. 

20. Collins v. Ellensburg, 68 Wash. 
212, 219, 122 P 1010. 

“The petition is not a jurisdictional 
prerequisite. To proceed without 
petition was not to proceed without 
power. It was at most the exercise 
in an irregular manner of a power 
amply conferred. The legislature 
might have conferred the power 
without requiring any petition. 
There is no constitutional inhibition 
against such a course. The lack of 
a petition was therefore a mere ir- 
regularity, and the right to object 
on that account was waived by the 
failure of the property owners to 
protest against the improvement on 
that ground, in response to the no- 
tice given by the declaratory ordi- 
nance as published and within the 
time fixed in that notice.” Collins v. 
Ellensburg, supra. Compare Strahan 
v. Ft. Gibson, 44 Okl. 79, 148 P 674 
(holding that, where the authority of 
a board of. trustees to order the 
construction of street intersections 
depends upon the filing /of a petition 
by ten or more citizens, the filing of 


Grattan, 


Brinkman, 


Gibson, 


such petition is jurisdictional, and 
the want of the filing of such peti- 
ee makes the whole proceeding 
void), 


21.. Daly v. Higman,-43 Ind. A. 
357, 87 NE 669; Spokane v. Ridpath, 
74 Wash, 4, 1382 P 688. 

[a] That an initiatory petition 
for an improvement was not signed 


by a majority of the property owners, . 


as required by the city charter, is 
not a jurisdictional defect where the 
charter also authorized the improve- 
ment without such signatures if or- 
dered by a two-thirds vote of the 
council, and the council afterward 
ordered the improvement by a unani- 
mous vote. Spokane vy. Ridpath, 74 
Wash. 4, 132 P 638. Compare Law- 
ton v. Racine, 137 Wis. 5938, 119 NW 
331 (holding that, where, under the 
general charter, the city has power, 
without the antecedent step of fil- 
ing a petition by lot owners, to pave 


me title, page and note number, 


[§ 2349. 
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§§ 2349-2350] 


tition for an improvement is sufficient evidence of 
consent to its being made as required by statute,?2 
although it has been held the objection of an in- 
sufficient number consenting is not precluded by 
recitals in the ordinance.”® 

Construction of provisions. Such requirements 
are to be strictly construed,?* and since the right 
of petition or consent. depends solely upon legisla- 
tive grant it will not be extended beyond the clear 
implication of the charter or statute.?5 

[§ 2350] (8) Particular Improvements Considered 
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(a C thes "201 


—(a) Streets and Other Ways—aa, in sessnecak 
Under general rules just stated2* the petition or 
consent of property owners is not a condition prece- 
dent to the opening or improvement of streets,?? 
unless expressly made so by charter or statute.?8 
Such provisions are frequently found in acts pro- 
viding for improvements by special assessment,79 
and a failure to comply with them renders the 
proceedings null and void,®° and is a good defense 
against the collection of an assessment.3t Under 
the statutes of some states the authority to pave 
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streets, proceedings will not be held 
void in an action by a lot owner 
merely on account of an irregularity 
in the petition unless he shows that 
he was damaged thereby and was 
without fault himself). 


22. Jones v. Tonawanda, 158 N. Y. 
438, 53 NE 280. 
23. Ballentine vy. Columbia, 129 S. 


C. 410, 124 SE 643 (holding that in 
an action to recover back an assess- 
ment paid by plaintiff, on the ground 
that the written consent’ of two 
thirds of owners was not filed with 
the clerk of the council as required 
by statute, it was no defense that it 
had been reported to the council that 
a sufficient number had signed and 
that the ordinance so declaring had 
been passed). 

24. Ganson y. Buffalo, 2 Abb. Dec. 
(N. Y.) 236, 1 Keyes 454; Jessing 
Vii@olumbus,.£' Oh. Cire Ct. 905 1Oh: 


Cir, Dec; 54;. Erie> v-: Bootz,. 72. Pa. 
ee ; Philadelphia v. Tryon, 35 Pa. 
[al] Changed conditions removing 


necessity.—An act by ‘which a gen- 
eral sewerage system was provided 
for the enlarged city of Philadelphia, 
and the administration thereof com- 
mitted wholly to the consolidated 
city, necessarily took away the con- 
trol of local majorities of lot owners 
as it before existed in ayn annexed 
municipal district; and hence a pe- 
tition for the construction of a cul- 
vert is no longer necessary in such 
a part of the consolidation, such a 
restriction not being contained in 
that act. Philadelphia v. Tryon, 385 
Pa, 401. 

{[b] Repeal.—A provision in a city 
charter authorizing the city council 
to ordain a street improvement only 
on petition of a majority of the 
property owners on the street to be 
improved was not repealed by an 
amended charter empowering the 
council to ordain improvements by 
a vote of two thirds of the council 
without petition; but a repeal would 
have been implied if the two modes 
had been repugnant, or if the latter 
act had contained the words, ‘and 
not otherwise,” as did an act sup- 
plementary thereto. Erie v. Bootz, 
72, Pa. 196. 

25. Ind.—Pittsburgh, etc., R. Co. 
v. Crown Point, 150 Ind. 53 é. 50 NE 
741. 

Minn.—Wolfe v. Morehead, 98 
Minn. 113, 107 NW 728. 

Mo.—Marionville v. Henson, 65 Mo, 
A. 397, 

Nebr.—Orr v. Omaha, 2 Nebr. 
Veot) 771, 90 NW 301. 

Y.—Farrington v. Mt. Vernon, 
166 N. Y. 233, 59 NE 826. 

Pa.—In re "Greenfield Aven Lola. 
290, 438 A 225, 

Wis.—Kersten v. Milwaukee, 106 
Wis. 200, 81 NW 948, 1108, 48 LRA 
851. 

26. See supra §§ 2348, 2349. 

27. Cal.—Spaulding v. Wesson, 84 
Cal. 141, 24 P 377; Napa v. Easterby, 
76 Cal. 322, 18 P 253. 

Ga——Wallace v. Atlanta, 140 Ga, 
649, 79 SE 554. 

Ind.—Cason v. Lebanon, 153 Ind. 
567, 55 NE 768; De Puy v. Wabash, 
133° Ind. 336, 32’ NE 1016. 

La.—Clark v. Opelousas, 147 La. 1, 
84 S 433; New Orleans v. Steinhardt, 
52 La. Ann, 1043, 27 S 586. 

Mo.—St. Louis v. Clemens, °36 Mo. 
467; Platte oo eh Paxton, 141 Mo. 
A, 175, 124 SW 5 


Nebr.—Fitzgerald v. Sattler, 102 
Nebr. 665, 168 NW 599. 

N. J.—Jelliff v. Newark, 48 N. J. L. 
LOL, 2° Al 627s faf— 49-N, Jy E239) 12 
A 770];- Malone v. Jersey City, 28 
Neds ak 500; Mann vy. Jersey City, 
24 N, L. 662. 

N. a ine 38 
HowPr 308. 

N. C.—Shute v. Monroe, 187 N. C. 
676, 123 SE 71. 

Pa.—In re Greenfield Ave., 191 Pa. 
290, 43 A 225; Beaumont v. Wilkes 
Barre, 142 Pa. 198, 21 A 888; Spring 
Garden vy. Wistar, 18 Pa. 195; In re 
Clarion (7 Pa: Super. 429; "United 
Brethren Cong. v. Emaus Borough, 56 
Pa. Super, 136; Marcoz v. Wilmerding 
Borough, 37 Pa. Super, 185; Philadel- 
phia v. Hinckley, 9 Pa. Dist. 125. 

Wis.—Loewenbach vy. Milwaukee, 
139 Wis. 49, 119 NW 888. 

[a] Statute inapplicable.—(1) An 
act which provides that no street laid 
out by any person by a plan of lots, 
Which has not been opened for 
twenty-one years, shall be opened 
without the consent of the owner, 
does not apply to a plan of streets 
made by a borough without the own- 
ers of the land having participated 
therein or dedicated the streets to 
public use. United Brethren Cong. 
v. Emaus Borough, 56 Pa. Super. 136. 
(2) The petition is required only 
where a sidewalk is to be constructed 
for the first time, and not where an 
old or defective walk is to be re- 
moved and replaced by a new one 
under a provision that, upon the’ pe- 
tition of ten citizens of the city, the 
board of aldermen shall have power 
to make contracts for the construc- 
tion of sidewalks, and that, in addi- 
tion to the powers hereinbefore 
granted, the board of aldermen may, 
by ordinance or resolution, condemn 
wooden and defective sidewalks, re- 
move them, and provide for the con- 
struction of new walks. Platte City 
v. Paxton, 141 Mo. A, 175, 124 SW 
53 


ils 

[b] “Paving” applies to a second 
pavement.—Under a charter provi- 
sion authorizing the board of public 
works, in conjunction with the coun- 
cil, to pave a street without a peti- 
tion of property owners, the word 
“naving” applies to a second pave- 
ment as well as to a first, and hence 
ordering of a repavement without a 
petition was authorized. Loewen- 
bach v. Milwaukee, 139 Wis. 49, 119 
NW 888. 

{c] Where a street, which is the 
boundary line between a borough and 
a township, is located wholly within 
the limits of the borough, it is not 
necessary that a contract be entered 
into with the township, or that a pe- 
tition be signed by a majority of the 
property owners in interest and num- 
ber abutting the line of the proposed 
improvement within the borough 
limits, in order to institute street 
improvements under the provisions 
of the Borough Code. In re Clarion, 
77 Pa. Super. 429. 

28. U. S.—Liebman y. San Fran- 
cisco, 24 Fed. 705. 

Cal.—Gately v. Leviston, 63 Cal. 
365; Dyer v. Miller, 58 Cal. 585. 

Colo.—Keese v. Denver, 10 Colo. 
Lb; bP 825: 

Ind.—Case v. Johnson, 91 Ind. 477; 
Covington v. Nelson, 35 Ind. 532. 

Kan.—Steinmuller v. Kansas City, 
8 Kan. A. 45, 44 P 600. 

Ky.—Lexington vy. Woolfolk, 138 


v. Syracuse, 


Ky. 392, 128 SW 104. 

La.—Clark vy. Opelousas, 147 La. 
1, 84 S 433; McGuinn y. Peri, 16 La. 
Ann. 326. 

Md.—Baltimore. v.e Eschbach, 18 
Md. 276; Bouldin v. Baltimore, 15 Md. 
18; Holland v. Baltimore, 11 Md. 186, 
69 AmD 5 Henderson Vv. Baltimore, 
8 Md. 352. 

Mich. —Peo. Vs 
Ct., 40 Mich. 64. 

Minn.—Bradley v. West Duluth, 45 
Minn. 4, 47 NW 166. 

Nebr.—McCaffrey v. Omaha, 91 
Nebr. 184, 185 NW 552; State v. Birk- 
hauser, 37 Nebr. 521, 56 NW 303; Von 


Judge Recorder’s 


Steen v. Beatrice, 36 Nebr. 421, 54 
NW 677. 

N. J.—Woodruff v. Elizabeth, 30 
Ned be 76. 


N. Y.—Jex v. New York, 103 N. Y. 
536, 9 NE 39; Peo. v. Port Jervis, 100 
N. Y. 283, 3 NE 194; Peo. v. Buffalo, 
127 App. Div. 851, 111 NYS 924; In re 
Delaware, etc., Canal Co., 8 NYS 352 
[rev on other grounds 14 NYS 585 
(afi o129c NN: .Y.2 105, 29> NE 23a )uly; 
Brooklyn v. Patchen, 8 Wend, 47. 

Oh.—State v. Mt. Vernon, 4 OhNP 


NS 317. 
Pa.—Pittsburg v. Walter, 69 Pa. 
365; In re Frederick St., 11 Pa. Co. 


114; Spring Garden Comrs. v. Wistar, 
9 LegInt 102. 

W. Va.—Avis v. Allen, 83 W,. Va. 
789, 99 SE 188; Fairmont v. Criss, 68 
W. Va. 316, 69 SE 805; Fairmont v. 
Harden, 68’ W. Va. 315, 69 SE 804; 
Fairmont v. Smith, 68 W. Va. 314, 69 
SE 804; Fairmont v. Wiley, 68 W. Va, 
313, 69 SE 804; Fairmont v. Bishop, 
68 W. Va. 308, 69 SE 802. 

[a] Applicability of statute de- 
pendent on method of construction.— 
Under a statute providing that sec- 
ond class cities may by ordinance 
provide for construction or recon- 
struction, of street, etc., but, when 
original construction is to be made 
with brick or other paving, it shall 
be only on petition of the owners of 
at least two-thirds of the front feet 
of property abutting on the improve- 
ment, the council could not order the 
original construction of a street with 
brick without a petition, and without 
a petition abutting owners are not 
liable thereunder for any part of the 
cost, Lexington vy. Woolfolk, 138 Ky. 
392, 128 SW 104. 

[b] Who may consent.—The les- 
see for ninety-nine years, or for 
ninety-nine years renewable forever 
and not the owner of the fee, has 
been held the owner or proprietor 
whose assent to the paving of un- 
paved streets was necessary. MHol- 
land v. Baltimore, 11 Md. 186, 69 
AmD 195. 

[ec] Extension of street.—Where 
a provision of a charter required the 
trustees to lay out and establish a 
street, on the application of a ma- 
jority of the lot owners, “such appli- 
cants being also the owners of more 
than one-half of the land to be 
taken,’ and the words so quoted were 
omitted in a provision with relation 
to the discontinuance or maintenance 
of the street, they will not be con- 
strued to be applicable in the case 
of an extension as well as of a lay- 


ing out. Peo. v. Port Jervis, 100 
N. Y. 283, 3 NE 194. 

29. See statutory provisions. 

30. Holland v. Baltimore, 11 Md. 


186, 69 AmD 195. 
31. Farraher v. Keokuk, 111 Iowa 
310, 82 NW 773; Henderson vy. South 


“ 
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without petition is granted only in case it is neces- 
sary to connect streets or portions of streets there- 
tofore paved and improved,?? and in such eases, pro- 
ceedings are invalid unless had by petition.** Where 
the statute is silent as to the requiring of a peti- 
tion or consent of a portion of the citizens or 
property owners before ordering the improvement 
of street intersections, the municipality has the 
power to require, by ordinance, that a petition be 
filed in order to confer jurisdiction upon the board 
of trustees.*4 And, since requirements of this char- 
acter must be strictly construed and not extended 
beyond the clear implication of the statute or char- 
ter,*° provisions of this nature, unless so stated,** do 
not apply to *the laying of sidewalks,*” or to the 
repairing of streets;** and a grant of power to 
‘‘pave’’ or otherwise ‘‘improve’’ streets on peti- 
tion does not include the construction of sidewalks 
or sewers®® or the repair of streets.*° <A statute 
granting power to construct sidewalks on petition 
refers only to new construction and an old sidewalk 
may be replaced with a new without a petition.*! 
A statute requiring a petition for the creation of 
an improvement district and the paving of a street 
therein does not require another petition to confer 
authority to proceed with and complete the paving.*” 
A statute requiring the consent of abutting own- 
ers to the grant of a franchise for the laying of 
water or gas mains does not require such consent 
before the city can compel the laying of service 
pipes as a preliminary to paving.** The council’s 
finding of the assent of the necessary number of 
owners may or may not be conclusive.4* The im- 
provement must conform to the petition.*® It has 
been held that an ordinance may be operative against 
abutting owners who have consented, although | other 
owners have withheld their consent.*¢ Where a 
statute does not require a petition but makes the 
improvement discretionary with the board, subject 
to the protest of owners, it is immaterial whether 
the board determines the necessity for paving upon 
its own initiative or is prompted to consider the 
matter by a petition of the property owners.** 


Omaha, 60 Nebr. 125, 82 NW 315; 41. 
Miller v. Amsterdam, "149 N.Y. 288, 


48 NE 632 [aff 78 Hun 609, 28 NYS 42. 
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Platte City v. Paxton, 141 Mo. 
A, 175, 124 SW 5381. 
Gall v. Beckett, 


74. pe ©, 


[$§ 2350-2352 


[§ 2351] bb. Alteration or Vacation. The peti- 
tion or consent of property owners is not a condi- 
tion precedent to the altering or vacation of 
streets,*8 unless it is expressly made so by charter 
or statute.49 The petition required by such a pro- 
vision is essential to the jurisdiction of the govern- 
ing body,°° and, wanting it, an ordinance or resolu- 
tion by which it is attempted to vacate public ways 
is absolutely void.5t So also, proceedings founded 
on a petition which does not comply with the re- 
quirements of the statute or charter are invalid.®? 
A permissive statute which authorizes municipal 
corporations to widen streets, on the petition of a 
majority of the owners of abutting property, does 
not repeal by implication a statute authorizing bor- 
ough councils, of their own motion, to pass ordi- 
nances for widening streets.°? The word ‘‘alter’’ in 
a charter provision requiring a petition does not 
cover a ‘‘change of grade.’’>* If the proposed 
levels of a’street which is to be paved will tend to 
make it generally higher or generally lower than 
its present or past condition, the paving will amount 
to a change in grade, within the provisions of a 
city charter, forbidding a change of grade without 
the consent of a majority of the property owners 
of a street.55 Where the consent of abutting owners 
is required to change a grade, a further consent is 
not necessary to render valid slight changes and 
modifications in the grade during the course of pay- 
ing, where one consent has been obtained.®® Where 
the owners of land abutting upon a proposed im- 
provement are required to consent to the vacation 
of a street, the consent of owners further along 
the street is not necessary.°” When powers have 
been conferred upon park commissioners, by stat- 
ute, it has been held that such powers are not lim- 
ited by the limitations imposed by another statute 
upon the council in changing the grade of a street, 
without the consent of abutting owners.*$ 

[§ 2352] (b) Sewers and Drains. In the absence 
of express, provisions to the contrary,®® a munici- 
pality may construct sewers at the expense of the 


Wis.—Burnham y. Milwaukee, 155 
Wis. 90, 143 NW 1067. 
(Nebr.) 213 49. 


1021]; Pell v. New York, 31 Mise. 664, 
65 NYS 34; Philadelphia v. Lea, 5 
Phila. (Pa.) 77 


32. See statutory provisions. 
: 33. In re Queen St., 18 Pa. Super. 
41. 

[a] Connection of pavements.—By 


statute in some jurisdictions, cities 
of the first or second class may con- 
nect paved portions of paved streets 
by paving, regardless of the attitude 
of the resident taxpayers, where the 
unpaved portion does not exceed two 
ordinary city blocks. Bailey v. Hen- 
rion, 108 Kan, 282, 194 P 928, 

34. Strahan y. Ft. Gibson, 44 Okl. 
79, 143 P 674. 

35. See supra § 2349. 

36. In re Smith, 99 N. Y. 424, 2 
NE 52; In re Garvey, 77 N. Y. 628; 
Dean v. Madison, 9 Wis. 402. 

37. Shrum v. Salem, 13 Ind. A. 
115, 39 NE 1050; Wilkin v. Houston, 
48 Kan. 584, 80 P 23; Huling v. Ban- 
dera Flag Stone Co., 87 Mo. A, 849. 

38s. Auditor-Gen. v. Chase, 132 
Mich. 630, 94 NW 178; Goodwillie v. 
Detroit, 108 Mich. 283, 61 NW 526; 
Reuting v. Titusville, 175 Pa. 512, 34 
A 916. 

39. Marionville v. Henson, 65 Mo. 
eA sor Corry vo. Corry chair tCo. 918 
Pa. Super. 271. 

40. State v. Ramsey County Dist. 
Ct., 89 Minn, 292; 94 NW 870. 


NW 3870 (under South Omaha Charter 
PBiy261909). C17 $1284). 

43. Donovan y. Oswego, 90 App. 
Div. 397, 86 NYS 155 [rev 39 Misc. 
291, 76 NYS 562]. 

44. See infra § 2472. 

45. Watkins v. Griffith, 59 Ark. 
3844, 27 SW 2384 (where the petition 
was simply that a street be graded 
and graveled at a total cost of not 
more than seven hundred and fifty 
dollars, the board of improvement 
could not change the work to ma- 
cadamizing and guttering the street 
at a cost of five thousand three hun- 
dred and fifty-nine dollars). 

46. Grace v. Walker, 95 Tex. 39, 
64 SW 930, 65 SW 482 [mod (Civ. A.) 
61 SW 1108). 

47. Fairchild v. Holton, 101 Kan. 
330, 166 P 508. 

48. Ind.—Lafayette v. Fowler, 34 
Ind, 140. 

N. J.—Caruso vy. Montclair, 90 N. J. 
L. 255, 100 A 339; Read v..Camden, 54 
N. J. L. 347, 24 A 549; State v. Cam- 
den, 53-N. J. L. 822,:21 A 565 [rev on 
other grounds 54 N. J. L. 347, 24 A 
549]; State v. Jersey City, 52 N..ca: 
490, 19 A 1096. 

N. Y¥.—Excelsior Brick Co. Hav- 
erstraw, 142 N. Y. 146, 36 NH 19: In 
re Buhler, 32 Barb. 79, 19 HowPr 317. 

Oh.—Corry v. Cincinnati, 10 Oh. 
Dec. (Reprint) 601, 22 CincLBul 194, 


See statutory provisions. 

50. Carron v. Den, 26 N. J. L. 594, 
69 AmD 584; Warren v. Wausau, 66 
Wis. 206, 28 NW 187; Pettibone vy. 
Hamilton, 40 Wis. 402. 

51. Folmsbee v. Amsterdam, 142 
N. Y. 118, 36 NE 821;. Friel v. New 
York, 150 App. Div. "317, 134 NYS 
1025 [aff 208 N. Y. 555 mem, 101 NE 
1108 mem]; Mott v. New York, 2 Hilt. 
CNot¥ 3) 358; James v. Darlington, ak 
Wisvchi3; 36 NW 834; Pettibone Vp 
Hamilton, 40 Wis, 402. 

52. Carron v. Den, 26 N. J. L. 594, 
a ing 584, 

n re Frederick St,, 15 & 
a ly A 669. pane 
. Rogers v. Attica, 188 N. Y. 62 
ae ee e: 
i cott v. McClung, 78 Misc. 2, 
137 NYS 661 [aff 161 App. Div, 890 
mem, 145 NYS 1144 mem (aff 217 
N. Y. 701 mem, 112 NE 1076 pemon. 

56. O'Reilly v. Kingston, 114 N. 

439, 21 NE 1004 [aff 39 Hun O8ai. 


57. Grant’s App., 23 PittsbLegJN 
(Pa.) 219. oe 
58. In re Walter, 83 N. Y. 538 [aff 


sia nay Sr 
acon v. Nanny, 5 Silv. Su 
nang’ Meets 804; In re Brock, 45 U. & 


Q. 
rae Statutory requirement held 
not to apply in case of a sewer neces- 


sary for drainage. In re Brock, 45 
LEN CQ Ee Ss 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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corporation,®° or even under a special assessment 
act,°1 without regard to the wishes of abutting 
Under a charter which empowers the 
council of a borough to authorize the construction 
of sewers in the streets, it may authorize a citizen 
to construct a private underdrain along a public 
street, without the consent of the abutting land- 


owners. 


owners. ®? 


[§ 2353] i. Recommendation by Particular Offi- 
cers or Boards.®°* While, under an applicatory stat- 
utory or charter provision to that effect, the recom- 
mendation of designated officers or boards** may be 
a condition precedent to the originating or making 
of public improvements,® such a recommendation 
is not a condition precedent where the case does 


60. Googin v. Lewiston, 103 Me. 
119, 68 A 694. Compare Van Brunt 
v. Flatbush, 128 N. Y. 50, 27 NE 973 
(holding that, where a trunk sewer 
was solely for the benefit of the in- 
habitants of the town of Flatbush, 
and in no way for the benefit of the 
town of Flatlands, or of the land- 
owners of Flatlands through whose 
land it passed, it could not be con- 
structed through a street of the town 
of Flatlands, without the consent of 
the owners of the soil, or in the ab- 
sense of such consent, without the 
condemnation of such owners’ rights 
as provided in the act authorizing its 
construction). 

61. Conn.—Park Ecclesiastical Soc. 
v. Hartford, 47 Conn. 89. 

Mo.—St. Louis v. Céters, 36 Mo. 
456. 

N. Y.—Brewster v. Syracuse, 19 N. 
pn Ge ie 

Okl.—Lonsinger v. Ponea City, 27 
Okl. 397, 112 P 1006; Perry v. Davis, 
18 Okl. 427, 90 P 865. 

Pa.—Erie v. Flint, 8 Pa. Co. 482. 

62. Wood v. McGrath, 150 Pa. 451, 
24 A 682, 16 LRA 715. 

63. Certificate of 
funds see infra § 2384. 

64. See statutory provisions. 

[a] In Colorado failure to obtain 
consent of public utilities commission 
before proceeding to establish a mu- 
nicipal electric light plant can be ob- 
jected to only by the commission or 
the state, through its proper officer. 
Shields v. Loveland, 74 Colo. 27, 218 
P 913. 

[b] Boston police commissioner.— 
(1) Under a statute providing that 
the city shall provide all such ac- 
commodations for the police of such 
city as the police commissioner may 
require, the power and duty of finally 
deciding the nature and extent of 
land necessary for a police station is 
vested exclusively in the commis- 
sioner. Curtis v. Boston, (Mass.) 132 
NE 181.- (2) While the police com- 
missioner of the city of Boston can- 
not select the precise lot for a police 
station, he can determine its size and 
the neighborhood or district within 
which it shall be located, and it is his 
duty to state his conclusions con- 
cerning the general location and size 
of the lot to the governing officers 
of the city. Curtis v. Boston, supra. 

[c] New York City board of esti- 
mate.—Under a statute requiring that 
every contract for the actual doing of 
the work under any of the general 
contracts or under the general plan 
for the dual system of subways must 
be specifically approved by the board 
of estimate, the consent, to be ef- 
fectual, must be express. Union Real 
Est. Co. v. New York, 183 App. Div. 
417, 170 NYS 784. 

[d] Public service commission of 
Wew York City could not bind the 
city to build an express station, in re- 
turn for an easement for a subway, 
without the express consent of the 
board of estimate, together with a 
particular limitation of bonds. Union 
Real Est. Co. v. New York, 183 App. 
Diy. 417, 170 NYS 784. n 

te] Im San Francisco board of 


sufficiency of 
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the statute.®® 


public works (1) must, in writing, 
recommend the making or regenerat- 
ing of municipal improvements, ex- 
cept as otherwise provided for in the 
charter. Warren Bros. Co. vy. Boyle, 
42 Cal. A. 246, 183 P 706. (2) A 
charter provision giving a board of 
public works authority to do work of 
a specified nature under such ordi- 
nances as may from time to time be 
adopted by the supervisors impresses 
upon whatever action the board of 
public works may take in pursuance 
of the authority granted thereby the 
direction and control of the board of 
supervisors. Warren Bros. Co, v. 
Boyle, supra. 

{f] Express approval,— Warren 
Bros. Co. v. Boyle, 42 Cal. A. 246, 
183 P 706; Union Real Est. Co, v. 
New York, 183 App. Div. 417, 170 
NYS. 784. 

[z] Recommendation by resolu- 
tion.— (1) The statutory requirement 
that, when it shall be deemed neces- 
sary by the council of a city to make 
the improvements mentioned in the 
statute, it shall be the duty of the 
council to declare by resolution the 
necessity of such improvement is a 
condition precedent to authority to 
pass an ordinance for the improve- 
ment. Stephan v. Daniels, 27 Oh. St. 
527; Welker v. Potter, 18 Oh. St. 85. 
(2) And the failure to comply with 
such a requirement is not a mere ir- 
regularity but is jurisdictional. Ste- 
phan vy. Daniels, supra. 

[h] Recommendation in writing.— 
Warren Bros. Co. v. Boyle, 42 Cal. A. 
246, 183 P 706. 

65. Warren Bros. Co. vy. Boyle, 
supra; Union Real Est. Co. v. New 
York, 183 App. Div. 417, 170 NYS 784; 
Brophy v. Landman, 28 Oh. St. 542; 
Stephan v. Daniels, 27 Oh. St. 527; 
Reynolds v. Schweinefus, 27 Oh. St. 
311; Welker v. Potter, 18 Oh. St. 85. 

66. In re Independence Ave. Boule- 
vard, 128 Mo. 272, 30 SW 7738; St. 
Louis v. Gaiters, 86 Mo. 456; Toledo vy. 
Lake Shore, etc., R. Co., 4 Oh. Cir. Ct. 
113, 2 Oh. Cir. Dec. 450; Longworth 
vy. Cincinnati, 10 Oh. Dec. (Reprint) 
683, 23 CincLBul 100; Neacy v. Mil- 
waukee, 151 Wis. 504, 139 NW 409. 

[a] In Pennsylvania the approval 
by the state board of health of a bor- 
ough drainage system designed to 
provide merely for rain, snow, and 


surface waters, is. not necessary. 
Warner v. Coatesville Borough, 231 
Pa, 141, 80 A 576. 


[b] In Wisconsin a city which 
had issued and sold bonds and bought 
a site for an electric light plant prior 
to the Public Utility Act is entitled 
to proceed with the construction of 
the plant, and to use the streets for 
distributing the electricity thereby 
generated, without obtaining a cer- 
tificate of convenience and necessity. 
Neacy v. Milwaukee, 151 Wis. 504, 
139 NW 409. 

67. Curtis v. Boston, (Mass.) 132 
NE 181; Gilsonite Constr. Co. v, Ar- 
kansas McAlester Coal Co., 205 Mo. 
49, 103 SW 93. 

[a] Boston police commissioner,— 
Where, with the approval of the po- 
lice commissioner, a site was ac- 


More than one recommendation. 
board to make a recommendation is not exhausted 
by the first recommendation.** 

[§ 2354] j. Right or Duty of Property Owners 
To Make Improvements®*—(1) In General—(a) 
Right To Make. 
the cost of making improvements may be assessed 
on the property benefited,®® for the municipality to 
undertake the work of improvement and. simply 
assess the cost upon the property benefited,’® prop- 
erty owners who are interested may, without viola- 
tion of public policy, be permitted to actually do 
the work themselves;'? and whether such permis- 
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not fall within the improvements contemplated by 


The power of a 


While it is usual, in cases where | 


quired for a police station in January, 
1918, but war conditions made it in- 
advisable to build at that time, the 
approval is not now binding on the 
commissioner, where he has deter- 
mined that a greater area is neces- 
sary, as his present requirement 
must be presumed to be founded upon 
changed conditions, rendering larger 
accommodations imperative. Curtis 
vy. Boston, (Mass.) 132 NE 181. 

68. liability of street railroad for 
maintenance and repair of street see 
Street Railroads [36 Cye 1403-1414]. 

69. See statutory and charter pro- 
visions. 

Payment out of general municipal 
fund see infra § 2382. 


ig bia pg § 2355 et seq. 
‘ al.—Crummey v. Popp, (A. 
249 P 29. y Pei 


Ill.— Gray v. Cicero, 177 Ill. 459, 53 
NE 91. 

Ky.—Creekmore v. Justice, 152 Ky. 
514, 153 SW 738, 44 LRANS 552; 
Georgetown v. Hambrick, 127 Ky. 43, 
104 SW 997, 31 KyL 1276, 128 AmSR 
333, 138 LRANS 1113. 

Mass.—Springfield v. Harris, 107 
Mass. 532. 

a aan ies v. Gibbon, 212 NW 

Mo.—South Highland Land, ete., 
Co. v. Kansas City, 100 Mo. A. 518, 75 
SW. 383. ri 
ee J.—Bergen, v. State, 32 N. J. L. 
ey Seeks v. Crafton, 75 Pa, Super. 

Tex.—Waco v. Chamberlain, (Civ. 
A.) 45 SW 191 [rev on other grounds 
92 Tex. 207, 47 SW 527]. , 

[a] Not a delegation of police 
power.—An ordinance providing for 
the construction of a sewer does not, 
by authorizing property owners with- 
in the district assessed’ for its con- 
struction to make connections there- 
with, the right to regulate the man- 
ner of making such connections be- 
ing reserved to the town, grant away 
the municipality’s police power. Gray 
v. Cicero, 177 Ill, 459, 53 NE 91, 

[b] Contracts of abutting owners, 
—(1) The owner of property abutting 
on a city street can make a binding 
personal contract concerning the im- 
provement in the street. Cannon y. 
Healy .Constr.:Co., (Tex. Civ. A.) 242 
SW 526. (2) An abutting owner who 
agrees with one having a contract 
with a city to improve a street to pay 
his pro rata share of the cost of im- 
proving the street is personally liable 
for such amount if the improvement 
is completed in accordance with ‘the 
contract. Burton v. Laing, (Tex. Civ, 
A.) 36 SW 298. 

[ec] Petition for improvement as 
agreement.—A petition of lot owners 
to the city council, consenting to the 
paving of a street, and agreeing to 
pay two thirds of the cost, is not an 
offer to make a contract with the 
city, but a mere consent that the 
street may be paved in accordance 
with the charter and city ordinances, 
Waco v. Chamberlain, (Tex. Civ. A.) 
45 SW .19k. 

[da] Difficulty of ascertaining the 
number of owners under the ’’dis- 


204. [44 C.J.] 
sion is’? or is not™® superseded by a statute providing 
another mode of making improvements depends on 
the construction of the particular statute. A private 
individual engaged im improving streets for the 
benefit and convenience of his own property cannot 
cut down the grade of an existing street, to the 
detriment of an abutting owner.’4 Where work has 
been done under authority of the proper municipal 
officers, the act of the property owner is regarded 
as the act of the city and is subject to such changes 
as the city may require.” 

Mere custom or usage will not confer a right of 
this character on abutting owners.’° 

Necessity for permit. A statute providing that 
owners of land may perform the grading upon a 
street in front of their property after obtaining 
permission from the city council to do so™ is lim- 
ited to grading,’® and permission is not required 
to authorize the owners to contract for the private 
paving of a street.’° 

Sidewalk along private way. Under an act pro- 
viding for the construction of a sidewalk by abut- 
ting owners along streets which have been laid out 
trict” plan of assessment does not 
deprive abutting owners of the right 
to take over an improvement con- 


tract. Crummey v. Popp, (Cal. A.) 
249 P 29 (Gen. L. [1923] Act No. 8199 


been issued 


80. Mass. 
81. Nute 
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mit, it being sufficient if a permit has 
to, some one. 
Zion,.87 Cal. A. 110, 173 P 602. 

St. (1849) ¢ 133. 

v. Boston Co-op. Bldg. 
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over private lands and dedicated to, or permitted 
to be used by, the public,®® an owner of land abut- 
ting on a distinetly private way is not anthorized 
to build a sidewalk along such way in the absence 
of any direction from the municipal authorities.§! 
Division of cost.*? Under a statute declaring that 
the city shall pay half of the cost for constructing 
sidewalks, with a limitation as to such costs, and 
providing for applications for walks to the com- 
missioner of public works, who shall examine into 
the necessity therefor before granting a permit,®? 
the commissioner not only determines the necessity 
for the construction of a walk, but also approves 
the material of which it is to be constructed.%4 
[§° 2355] (b) Duty To Make—aa. In General. 
The duty of making improvements may, by valid 
provisions in statutes, charters, or authorized ordi- 
nances, be imposed on the owners of the property 
benefited,®> but whether such a duty may®* or may 
not’? be imposed by a municipality in the exercise 
of its police power depends on the extent of the 
police power recognized in the particular jurisdic- 


Nebr.—Lincoln y. Janesch, 63 Nebr. 
707, 89 NW 280, 93 AmSR 478, 56 
LRA 762, 
an J.—Paxson v. Sweet, 13 N. J. L. 


Flinn v. 


§ 12, making no distinction between 
owners under the ‘front foot” and 
“district” plans of assessment). 

Opportunity as prerequisite to 
award of contract or assessment see 
infra § 2356. 

72. Creekmore v. Justice, 152 Ky. 
514, 153 SW 738, 44 LRANS 552. 

73. Roswell v. Ingersoll, 15 N. M. 
525, 528, 110 P 829 (a statute requir- 
ing property owners to make im- 
provements in streets adjoining their 
premises may stand with a statute 
giving property owners authority to 
make improvements independently of 
the city government). 

“While a majority in value of the 
owners of real estate might take into 
their hands the building, rebuilding 
or repair of sidewalks, until said 
property owners did so, there could 
be nothing to hinder the city council 
from acting under the laws of 1899. 
Until action is taken under the Act 
of 1909, a city council may proceed 
under the Act of 1899, for it is not 
reasonable to suppose that the legis- 
jature intended that before a prop- 
erty owner could be compelled to put 
a sidewalk in front of his lot, or re- 
pair one already there, that an im- 
provement district must be created.” 
Roswell v. Ingersoll, supra. 

74, Cunningham vy. Fitzgerald, 138 
N. Y. 165, 33 NE 840, 20 LRA 244; 
Swan v. Colville, 19 R. I. 161, 32 A 
854. 

75. South Highland Land, etc., Co. 
v. Kansas City, 100 Mo. A, 518, 75 SW 
383 (so holding where a_ property 
owner graduated a street in a city 
and constructed a wall as a part of 
the work under authority of the city 
board of public works). 

76. Peo. v. Cherry, 262 Ill. 110, 104 
NE 209; Creekmore v. Justice, 152 
Ky. 514, 153 SW 738, 44 LRANS 552, 

77. Street Improvement Act § 7 
subd 10 (street in San Francisco). 
See Hotchkiss v. Binghamton, 211 N. 
Y. 279, 105 NE 410 (application for 
permit under Binghamton Charter 
[L. (1907) ¢ 751] § 178, providing for 
division of cost between city and 
abutting owner). 

78. Flinn v. Mowry, 1381 Cal. 481, 
63 P 724, 1006. 

79. Flinn v. Mowry, supra. 

{a] Under San Francisco Charter 
art 5, a person actually performing 
work under a private contract for 
grading streets need not have a per- 


Co., 149 Masg& 465, 21 NE 881. 

82. Binghamton Charter (L. [1907] 
CP TODDS), 

83. See statutory provisions. : 

84. Hotchkiss v. Binghamton, 211 
N. Y. 279;~ 105 NE 410. 

{a] Under the Binghamton Char- 
ter, the commissioner of public works 
has authority to approve the material 
for a sidewalk, and where he ap- 
proved a specified sum per foot walk 
without a granite finish, the city was 
liable for only one half thereof, and 
the abutting owner, wishing an extra 
finish, must pay for it. Hotchkiss v. 
Binghamton, 211 N. Y. 279, 105. NE 
410. ‘ 
U. S.—Hitchcock v. Galveston, 
ne F. Cas. No. 6,534, 38 Woods 
Ala.—Arndt v. Cullman, 132 Ala. 
540, 30 S 478, 90 AmSR 922. 

Ark.—James v. Pine Bluff, 49 Ark. 
199, 4 SW 760. 

Cal.—Heath v. Manson, 147 Cal. 
eee! 82 P 331; Hart v. Gaven, 12 Cal. 


Colo.—Palmer v. Way, 6 Colo. 106. 

Conn.—Yale College v. New Haven, 
57:Conn. 1, 17 A139: 

Del.—Catts v. Smyrna, 10 Del. Ch: 


263% 91 VA OBST: 
Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 
Ga.—Wallace v, Atlanta, 140 Ga. 


649, 79 SE 554, 
er eee v. Jackson, 79 Ill. 
337. 
Ind.—Angola v. Croxton, 185 Ind. 
250, 112 NE 385. 
ua oe v. Henly, 31 Iowa 
Kan.—Emporia v. 


Kan, 632, 15 P 532. 
ae sa i v. Berry, 2 J. J. Marsh. 

La.—New Iberia v. Fontelieu, 108 
La. 460, 32 S 369. 

Md.—Baltimore City v. Garrett, 120 
Md. 608, 87 A 1057. 

Mass.—Charlestown v. 
Gray 40. 

Mich.—In re O’Brien, 119 Mich. 540, 
79 NW 1070. 

Minn.—State v. Burnes, 124 Minn. 
471, 145 NW 377. 

Miss.—Vicksburg v. Robinson, 113 
Miss. 687, 74 S 617. 

Mo.—McCormack v. Patchin, 53 Mo. 
33, 14 AmR 440. 

Mont.—Murray v. Helena, 65 Mont. 
485, 211 P 197. 


Gilchrist, 37 


Stone, 15 


' 


N. Y.—Konowalski v. Buffalo, 131 
App. Div. 465, 115 NYS 467. 
N. C.—Marion v. Pilot Mountain, 
170 N. C. 118, 87 SE 53, 
Oh.—Meek vy. Collinwood, 10 Oh. 
Cir. CESNwS 39,2800, (Cine Otagae 
Okl.—Alley v. Muskogee, 53 Okl. 
230, 156-P 315, 
Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. 
Se eae v. Young, 53 Pa. 
wee I.—Simmons.y. Gardiner, 6 R. I. 
Bes: C.—Columbia v. Hunt, 39 S. GC. L. 
S. D.—Western Town Lot Co--vy. 
Salem, 42 S. D. 9, 172 NW 503. 
Tenn.—Franklin -v. Maberry, +6 
Humphr. 368, 44 AmD 815. 
Tex.—Cain y. Tyler, (Commn. A.) 
261 SW 1018. 
Wash.—In re 
Waalng 83; 162 P 1010, 
. Va.—Wilson y. Philippi, 39 . 
Va. 75,19 SE 553. = ov 
Wis.—Eiermann vy. Milwaukee, 142 
toge 606, 126 NW 53, 27 LRANS 


bane S.—Halifax v. Lithgow, 28 N.S. 
Newfoundl.—Municipal 
ee Ean? wrunde 486. 
abilbty for failure to ma 
infra § 2363. iy we see 
ane Colo.—Palmer v. Way, 6 Colo. 
Ind.—Angola v. Croxton, 18 
250, 112 NE 385, Patna 
Ky.—Guilfoyle v. 129 
ey 532, 112 SW 666. 
a.—New Iberia v. Fontelieu, 1 
La. 460, 32 S 369. i 8 
Md.—Baltimore City v. Garrett, 120 
Md. 608, 87 A 1057. ‘ 
Nebr.—Lincoln v. Janesch, 63 Nebr. 
707, 89 NW 280, 98 AmSR 478, 56 
LRA 762. 
N. J.—Paxson v. Sweet, 13 N. J. L. 


196. 
10.Oh. 


Shilshole Ave., 94 


Council v. 


Maysville, 


Oh.—Meek vy. Collinwood, 
Cirs;Ct.~.N.)S. 9, 30.Oh. Cin, Ch 63. 
ogee Tuan cen BD UES v. Young, 53 Pa, 

Tenn.—Franklin vy, 
Humphr. 3868, 44 AmD i 

87. Chicago v. O’Brien,-111 Ill. 532, 
53 AmR 640; Gridley v. Bloomington, 
88 Ill. 554, 30 AmR 566; Doughten vy. 
Camden, 72 N. J. L. 451, 68 A 170, 111 
rrcveae 680, 3 LRANS 817, 5 AnnCas 


Maberry, 6 
315 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2355-23551] 


tion with respect to the particular improvement.%$ 

Water pipes and connections. A requirement that 
persons desiring to use city water shall construct 
the necessary service pipes at their own expense 
is just and reasonable®® But a requirement that 
property owners shall lay a water pipe under a 
public street, at their own expense, has been held 
not to be a valid exercise of the police power.®® 

Strict construction is the rule of construction ap- 
plied to statutes and charters of this kind.* 

[§ 235514] bb. Sidewalks. Unless inhibited by 
constitutional provisions,®°? a city may, under au- 
thority given by statute or charter®? or in the ex- 
ercise of its police power,®* order a lot owner to 
lay a sidewalk in front of his property, and upon 
his default may construct the same and charge the 
expense to him, although there is some authority 
to the effect that a city cannot, in the application 
of its police power, compel an abutting owner to 
construct sidewalks.°* The laying of a sidewalk by 


88. Police power: 
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[44 C.J.] 205 
the owner, without the sanction of the municipal 
authorities, does not deprive the city of this 
power.** The authority given to a city to require 
abutting lot owners to pave streets includes au- 
thority to require them to build sidewalks.98 And 
a power to require abutting owners to build side- 
walks is not repealed by a subsequent statute pro- 
viding generally for street improvements.®® Until 
property once bears specifically the cost of build- 
ing a pavement abutting it, done on the order of 
the council of the city, or by the city’s express 
permission, indicated by an act of its legislative 
body, there has not’ been an original construction 
of such improvement within a statute allowing the 
city to order the original construction of such 
improvement at the cost of the abutting owners. 

According to plans and specifications. The mu- 
nicipality may require abutting owners to build 
sidewalks in accordance with prescribed specifica- 
tions,” provided the manner and details of such re- 


97. Guilfoyle v. Maysville, 129 Ky. 


woe see supra §§ 200—211 in 43 
J 
Exercise of see supra §§ 212-287 in 

CISTI Osan 7 

89. 7192 EL 
387; 

90. Doughton v. Camden, 72 N. J. 
Gi 451, 63: A170, IA1 AmSR 680, 3 
LRANS 817. 

[a] “A water pipe under the road- 
nes of a public street cannot be said 
to be an appendage to or a part of 
lands abutting on the street, and 
there could be no police regulation 
requiring a property owner to lay 
such a pipe.” Doughten v. Camden, 


Prindiville v. Jackson, 


72 N. J. L. 451, 456, 63 A 170, 111 
ney 680, 3 LRANS SLT 5 AnnCas 
02 

91. See infra § 2355%%. 


92. Owensboro v. Hope, 110 SW 
272, 33 KyL 426 (although a city is 
authorized by the constitution to pass 
ordinances requiring the improve- 
ment of streets and alleys, the power 
so to require is subject to the mode 
and manner designated in the consti- 
tution, and when it was therein pro- 
vided that the mayor should enter 
into a contract for the work, and that 
the cost thereof should be assessed 
against and be a lien on the property 
abutting the improvement, the city 
had no* power to require by ordinance 
that abutting property owners should 
themselves construct sidewalks in 
front of their property). 

93. Ala.—Arndt v. Cullman, 132 
Ala. 540, 30 S 478, 90 AmSR 922. 

Ark.—James v. Pine Bluff, 49 Ark. 
199, 4 SW 760. 

Conn: —yYale Wate v. New Haven, 
57 Conn: 1, 17° A139. 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 


Ind.—Greendale v. Suit, 163 Ind. 
282, 71 NE 658. 
' Towa.—Warren v. Henly, 31 Iowa 


r Ky.—Haskamp v. Walker, 8 Ky. Op. 
12 

La.—Rayne v. Harrel, 119 La. 652, 
44 S$ 330. 

Md.—Hyattsville v. Smith, 105 Md. 
318, 66 A 44. 

Mass.—Charlestown v. 15 
Gray 40. 

Minn.—State v. Burnes, 124 Minn. 
471, 145 NW 877. 

Miss.—Vicksburg v. Robinson, 113 
Miss. 687, 74 S 617. 

N. Y.—Konowalski v. Buffalo, 131 
App. Div. 465, 115 NYS 467. 

Okl.—Alley v. Muskogee, 53 Okl. 
230, 156 P 315. 

Pa.—Milesburg v. Green, 10 Pa. 
Cas. 372, 14 A 256. 

S. D._Western Town Lot Co. v. 
Salem, 42 S. D. 9, 172 NW 503. 

Tex.—Cain v. Tyler, (Cammn, A.) 
261 SW 1018. 

W. Va.—Wilson vy. Philippi, 39 W. 


Stone, 


Va. 75, 19 SE 553. 
ee S.—Halifax vy. Lithgow, 28 N. 8. 


94. 
06. 

Ind.—Angola y. Croxton, 185 Ind. 
250, 112 NE 385. 


Colo.—Palmer v. Way, 6 Colo. 


Ky.—Guilfoyle v. Maysville, 129 
Ky. 532, 112 SW 666. 
La.—New Iberia vy. Fontelieu, 108 


La, 460, 32 S 369. 
Md.—Baltimore City v. Garrett, 120 
Ma. 608, 87 A 1057. 
Nebr.—Lincoln y. Janesch, 63 Nebr. 
707, 89 NW 280. 
N. J.—Paxson v. Sweet, 13 N. J. 
10. Oh. 


Erl'9 6; 

Oh.—Meek v. Collinwood, 

Cit, sCt> NESS). 9 3 0F Ohte Cit! Ct-6 3: 

Pa.—Greensburg v. Young, 53 Pa. 
280; Findley v. Pittsburgh, 9 Pa. Cas. 
1, 11 A 678; Adamstown v. Hartman, 
75 Pa. Super. 588; Pittsburg v. Big- 
gert, 23 Pa. Super. 540; Black vy. Roe- 
buck, 17 Pa. Super. 324; Pittsburg. v. 
Fay, 8 Pa. Super. 269, 48 WklyNC 78; 
Pittsburg v. Daly, 5 Pa. Super. 528; 
Jenkintown Borough v. Firmstone, 
2 Pa. Dist. 124, 12 Pa. Co. 219. 

Tenn.—Washington v. Nashville, 1 
Swan 177; Franklin v. Maberry, 6 
Humphr. 368, 44 AmD 315. 

{a] Right to impose this duty on 
the owner of abutting land is sup- 
ported upon the theory that his prop- 
erty will be correspondingly bene- 
fited. Baltimore City v. Garrett, 120 
Md. 608, 87 A 1057. 

[b] Power pending new charter 
after disincorporation.—Between the 
adoption of a constitutional amend- 
ment disincorporating a former city 
and several other municipal corpora- 
tions, and merging them into a new 
city, and the adoption by the new 
municipality of a charter and ordi- 
nances, it possessed not merely the 
ordinary general governmental pow- 
ers of a city necessary to itS preser- 
vation and perpetuity, but special 
powers, so that it could create side- 
walk districts, and assess the cost of 
building sidewalks. Hallett v. Den- 
ver, 46 Colo. 487, 104 P 1088. 

[ec] Railroad is not excused from 
obeying regulations of this character. 
Mount Joy Borough vy. Harrisburg, 
etc., R. Co., 11 Pa. Dist. 765, 19 Lane 
LRev 217. 

[da] nm the absence of an ordi- 
nance an abutting property owner 
cannot be required to build a side- 
walk. Bridgeport v. Bate, 22 Montg. 
Cor (Pa. 87. 

95. Matson v. Mitchell, (Iowa) 179 
NW 173; Philadelphia v. Subin, 86 Pa. 
Super. 126; and cases passim this 
section. 

96. Chicago v. Crosby, 111 Ill. 538; 
Chicago v. O’Brien, 111 Ill. 532, 53 
AmR 640; Gridley v. Bloomington, 88 
Ill. 554, 30 AmR 566; Ottawa v. 
Spencer, 40 Ill, 211. 


532, 112 SW 666. 

98. Warren v. Henly, 21 Iowa 31; 
Buell v. Ball, 20 Iowa 282., 

99. Yale College v. New Haven, 57 
Conn. 1, 17 A 139; Keith v. Wilson, 
145 Ind. 149, 44 NE 13; Wiles v. Hoss, 
114 Ind. 871, 16 NE 800; Jenkintown 
Borough y. Firmstone, 2 Pa. Dist. 124, 
12) Pay Co. 219; 

1. Guilfoyle v. Maysville, 129 Ky. 
532, 112 SW 666. 

2. ~Ark.—Malvern vy. Cooper, 108 
Ark, 24, 156 SW 845; Blake v. Scott, 
92- Ark. 46, 121 SW 1054,-123 SW 
1181; Brizzolara vy. Ft. Smith, 87 Ark. 
85, 112 SW 181. 

Colo.—Hallett v. Denver, 46 Colo. 
487, 104 P 1088. 

Ga.—Wallace v. Atlanta, 140 Ga. 
649, 79 SE 554. 

Ill.—Chicago v. Lord, 277 Ill. 397, 
115 NE 543. 

Iowa.—Converse v. Deep River, 139 
Iowa 732, 117 NW 1078. 

Ky.—HBHisenschmidt v. Ader, 185 Ky. 
280, 215 SW 48; Holmes v. Heeter, 
146 Ky. 52, 142 SW 210,. 38 LRANS 
935. 

Mich.—In re O’Brien, 119 Mich. 
540, 79 NW 1070. 

Nebr.—Gibson y. Troupe, 96 Nebr. 
770, 148 NW 944. 

Pa.—Carlisle Borough y. Long, 47 
Pa. Super. 628; Phoenixville Borough 
v. Miller, 34 Pa. Super. 6. 

Tex.—Cain v. Tyler, (Commn, A.) 
261 SW 1018. 

W. Va.—Bluefield v. McClaugherty, 
64 W. Va. 536, 63 SE 3638. 

Wiis.—BHiermann v. Milwaukee, 142 
Wis. 606, 126 NW 53, 27 LRANS 1085. 

Newfoundl.—Municipal Council v. 
Stabb, 7 Newfoundl. 486. 

[a] “Granolithic” sidewalk.—Blue- 
field v. McClaugherty, 64 W. Va. 536, 
63 SE 363. 

[b] Ordinance for sidewalk with 
curb walls nine feet deep and vault 
construction is for one complete con- 
struction, and not for a double im- 


provement. Chicago v. Lord, 277 111. 
397, 115: NE 5438. 
[c] Resolution for “plank walks 


to be six feet wide and in accordance 
with specifications to be furnished” 
was construed to refer to specifica- 
tions already adopted and furnished. 
Bluefield v. McClaugherty, 64 W. Va. 
536, 638 SE 363. 

[d] Temporary sidewalk.—A_ vil- 
lage ordinance requiring the con- 
struction of a temporary sidewalk on 
an ungraded and unimproved street 
is not an ordinance of a general or 
permanent nature, and a statute re- 
lating to procedure in the enactment 
of an ordinance of such a nature does 
not apply in such a case. Gibson v. 
Troupe, 96 Nebr.. 770, 148 NW 944. 

[e] Where a borough ordinance 
prevides that sidewalks may be mada 


either of brick, concrete, or asphalt 


206 [44 C.J.] 


quirements are not arbitrary or oppressive to the 
citizen and do not deny to him a fair opportunity 
to preserve his rights;* and it has been held that 
it is within the province of the council to modify 
and alter the material prescribed by statute to be 
Abutting owners may 
be required to lay sidewalks at an existing or speci- 
fied grade,® although the council has not adopted 
any grade for the street;® but a city cannot, by ordi- 
nance, require a lot owner to construct a sidewalk 
required to be constructed to the official grade 
where no such grade had been adopted by the city.’ 
It has been held that the mere power to build and 
maintain pavements or sidewalks does not confer 
the power to require the abutting owner to make 
such excavation as may be necessary to bring the 
sidewalk to the grade of the remainder of the 


used in such construction. 


block, a property owner who is noti- 
fied to construct a sidewalk may se- 
lect any one of the three kinds of 
pavement, if the borough authorities 
have not specified a particular one; 
but if he neglects to comply with the 
notice to pave, he cannot complain if 
the borough in constructing the pave- 
ment selects the most expensive of 
the three kinds of material mentioned 
in the ordinance. Carlisle Borough v. 
Long, 47 Pa. Super. 628. 

{f] Whether curbing is a part of 
the paving of a gutter is a question 
for jury to be determined by what is 
the usual and customary way of pav- 
ing a gutter in the borough taken in 
connection with the ordinances on the 
subject. Phoenixville Borough v. Mil- 
ler, 34 Pa. Super. 6. 

3 James v. Pine Bluff, 49 Ark. 
199, 4 SW 760; Hisenschmidt v. Ader, 
185 Ky. 280, 215 SW 48; Hiermann v. 
Milwaukee, 142 Wis. 606, 126 NW 53, 
27 LRANS 1085. 

{a] An erdinance enforcing the 
construction of sidewalks, to be valid, 
must conform to the statute, apply to 
all property on the street or within 
the designated part of the city where 
the necessity for the improvement 
exists, and in prescribing the dimen- 
sions of the sidewalk and quality of 
material to be used, must be reason- 
able and not oppressive to the lot 
owner. James v. Pine Bluff, 49 Ark. 
199, 4 SW 760. 

[b] Duty of city under police 
power.—(1) Although in the exercise 
of the police power a city may con- 
struct a sidewalk and charge the ex- 
pense to the adjacent lot regardless 
of benefits, the Fourteenth Amend- 
ment to the federal constitution is 
applicable, and the lot owner must 
not be deprived of his property with- 
out due process of law. Hiermann v. 
Milwaukee, 142 Wis. 606, 126 NW 53, 
27 LRANS 1085. See also infra §§ 
2407-2415. (2) Thus, under a charter 
authorizing the board of public works 
to declare any sidewalk dangerous, 
and to employ any person to repair 
or relay it at a fair price, and to as- 
Sess the expense upon the abutting 
land, it is the duty of the city to see 
that the contract for the work is 
fairly made at a reasonable price, 
with due regard to the lot owner’s in- 
terest, and that it is substantially 
performed. Hiermann v. Milwaukee, 
supra. 

[ec] Although an ordinance may be 
invalid, in that it imposes a greater 
burden on one landowner than on 
others, an abutter may nevertheless 
be liable on contracts made with 
third persons to build a sidewalk. 
Blake v. Scott, 92-Ark. 46, 121 SW 
1054, 123 SW 1181. 

_ 4 Municipal Council v. Stabb, 7 
Newfoundl. 486. 

5. Converse v. Deep River, 139 
Iowa 732, 117 NW 1078; Newville v. 
Leckey, 71 Pa. Super. 125. 

[a] Temporary sidewalk.—A stat- 
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street.® 


held.14 


ute, conferring on a town the power 
to regulate the grade of temporary 
sidewalks, confers a _ discretionary 
power other than to establish a fixed 
and uniform grade, and authorizes 
the town to require that a property 
owner, maintaining a temporary side- 
walk in front of his premises, which 
had not been brought to the perma- 
nent grade, connect his walk with the 
permanent walk by a plank incline 
on a specified grade, in order to elim- 
inate a step. Converse v. Deep River, 
139 Iowa 732, 117 NW 1078. 

6 Newville v. Leckey, 71 Pa. 
Super. 125, 

7. Kirkwood v.-. Hillerest Realty 
Co., (Mo. A.) 220 SW 1014; Smith v. 
Hofeldt, 79 Nebr. 276, 112 NW 605, 
84 Nebr. 47, 120 NW 911; Western 
Town Lot Co, v. Salem, 42 S. D. 9, 


172, NW 503. See also infra § 2361. 
8. Little Rock v. Fitzgerald, 59 
Ark. 494, 28 SW 32, 28 LRA 496. 
9. Ala.—Arndt v. Cullman, 132 
Ala. 540, 31 S 478, 90 AmSR 922. 
Ark.—Brizzolara v. Ft. Smith, 87 
Ark. 85,°112 SW 181. 
Conn.—Norwich v, Hubbard, 22 
Conn. 587, 5 
Ind.—Greendale v. Suit, 163 Ind. 


282, 71 NE 658; Clay City v. Bryson, 
30 Ind. A, 490, 66 NE 498. 

Iowa.—Buell v. Ball, 20 Iowa 282. 
i Ky.—Haskamp v. Walker, 8 Ky. Op. 
nO 

La.—Rayne vy. Harrel, 119 La. 652, 
44 S 330. 

Masss.—Charlestown v. > 
Gray 40. 

Miss.—Vicksburg v. Robinson, 113 
Miss. 687, 74 S 617. 
N. Y.—Konowalski v. Buffalo, 131 
App. Div. 465, 115 NYS 467; Morey 


Stone, 


v. Buffalo, 59 Mise, 603, 111 NYS 463. / 


Pa.—Milesburg v. 10°; Ba: 
Cas, 372, 14 A 256. 

S. D.—Western Town Lot Co. vy. 
Salem, 42 S. D. 9, 172 NW 503. 

W. Va.—Fry v. Ronceverte, 93 W. 
Va. 388, 117 SE 140. 

N. S.—Halifax v. Lithgow, 28 N. S. 
268. 

{a] Construction should be strict 
but not narrow.—‘‘While, as stated, 
all such powers should be strictly 
construed in favor of the personal 
liberty of the individual citizen and 
his rights of property, the courts 
should ever be mindful of the needs 
of large masses of people grouped to- 
gether in cities, and the necessity of 
efficient government, to the end that 
not only the health and the good 
order of the citizens shall be main- 
tained, but that reasonable conven- 
iences may be from time to time 
added for the attainment of public 
comfort and general well-being, there- 
fore that the denizens of cities must 
for the common good occasionally 
submit to exactions that would not 
be considered reasonable in communi- 
ties where the population is sparse, 
and hence that, while the construc- 
tion of such statutes should be strict, 


Green, 


—[§ 2355144 


Statutes strictly construed. Statutes or charters 
imposing the power to compel abutting owners to 
construct sidewalks must be strictly construed.? 
Thus, for example, it has been held under them 
that a landowner cannot be required to cut down 
an embankment.?° 
impose upon a property owner the burden of grad- 
ing sidewalks to meet changes in the grade of the 
roadway. But under a statute conferring on towns 
the power to regulate the grade of temporary side- 
walks the owner may be required to make altera- 
tions necessary to meet a permanent grade.” 

Constitutionality of statutes’? empowering cities 
to require abutting owners to construct sidewalks 
and keep them in repair has been frequently up- 


And the municipality cannot 


it should not be narrow.” O’Haver v. 
Montgomery, 120 Tenn, 448, 463, 111 
SW 449, 127 AmSR 1014. 

[b] Gutters are not within the 
phrase “curbing improvement.” Briz- 
zOlara v. Ft. Smith, 87 Ark. 85, 112 
SW. 181. 

{[c] Property subject.—The word 
“lot” in a charter which authorizes a 
city to require the owners of lots to 
pave, etc., is applicable to a piece of 
land which has not been platted and 
recorded. Buell v. Ball, 20 Iowa 282. 

[d] Persons liable-—A mortgagee 
out of possession is not the proprie- 
tor of the mortgaged premises within 
a charter providing that the council 
may order the proprietor of the land 
fronting on sidewalks and gutters to 
level, raise, or form such sidewalks 
or gutters. Norwich y. Hubbard, 22 
Conn. 587, 

10. Little Rock v. Fitzgerald, 59 
Ark. 494, 28 SW 32, 28 LRA 496; 
Hillhouse v. New Haven, 62 Conn. 
344, 26 A 393; Chester v. Lane, 24 Pa, 
Super. 359; Fry v. Ronceverte, 93 W. 
Va. 388, 117 SE 140; Gassaway v. 
Klein, 77 W. Va. 461, 87 SE 853. 

1l. Landry v. Lake Charles, 125 
La, 210, 51 S 120; Smith v. Hofeldt, 
79 Nebr. 276, 112 NW 605, 84 Nebr. 
47, 120 NW 911; Correll v. Mt. Jewett, 
49 Pa, Super. 118, 

{a] Curbing.—An abutting land- 
owner is liable only for ordinary re- 
pairs to sidewalks, and where the city 
lowers the grade of a street making 
curbing necessary to support and 
strengthen the sidewalk, the city 
must furnish it, and the owner can- 
not be made to construct new side- 
walks. Landry v. Lake Charles, 125 
a. 210,951.58 120. 

12. Converse v. Deep River, 139 
Iowa 7382, 117 NW 1078. 

[a] Elimination of step.—A prop- 
erty owner, maintaining a temporary 
sidewalk in front of his premises, 
which had not been brought to the 
permanent grade, may be required to 
connect his walk with the permanent 
walk by a plank incline on a specified 
grade, in order to eliminate a step. 
Converse v. Deep River, 139 lowa 732, 
117 NW 1078. 

13. See also Constitutional Law 
§§ 327, 891, 1060 et seq. 

14. Fla.—Anderson v. Ocala, 67 
Fla. 204, 64 S 775, 52 LRANS 287. 

Md.—Hyattsville v. Smith, 105 Md. 
318, 66 A 44, 

Minn.—State v. Burnes, 124 Minn, 
471, 145 NW 3877. 

Okl.—Alley v. Muskogee, 53 Okl. 
230,156. Pie316.. 

Tex.—Cain vy. Tyler, (Commn. A.) 
261 SW 1018. 


See also Constitutional Law §8§ 
1060-1068. 
{a] Tllustrations.—(1) A _ statute 


providing that the council shall have 
power to compel the construction of 
sidewalks and pavements, and that if 
the owners shall fail to do so the 
council may construct or repair them 


)————— eee ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 235544] cc. Repairs, Restoration, and Recon- 
struction. In like manner’ the duty of keeping in 
repair, restoring, or reconstructing improvements 
may be imposed on abutting landowners,!® charg- 
ing the expense of doing so to them if they fail to 
do so.” Where a city is regarded as having the 
power to compel abutting owners to build or pave 
streets and sidewalks,1§ it is usually held that such 
power extends to the compelling of repair or ‘re- 
pavement,’® but such power cannot be exercised in 
the absence of necessity.2° But it has been held 
that, under a statute providing that the city shall 
build sidewalks and keep them in repair and that 
the lot owners shall pay the cost thereof, and may 
pay either in material or labor, the city council 
has no authority to pass an ordinance imposing on 
lot owners the duty of keeping the sidewalks in 
front of their respective lots in repair ;*+ that, where 
a municipality, having been reimbursed by the 
county for the cost of changing the grade necessi- 
tated by a county improvement, fails to change the 
grade, the city, and not the property owners, is 
under obligation to restore the street;?? and that 
a sewer authorized on a request to the council of 


abutting lot owners and constructed under the di-. 


rection of the municipality is a public sewer which 
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the corporation is required to maintain in repair.23 
In the absence of statutory authority,2* mere tenants 
cannot be compelled to repair.2> And a statute 
making it the duty of the ‘‘owner or occupant of 
any premises in the city’’ to lay or relay sidewalks 
in front of such premises does not include a rail- 
road company having a franchise to occupy the 
street.2° And it has been held that a provision in 
a charter requiring occupants to make repairs of’ 
sidewalks is unconstitutional.27 The owner of a 
private drain may by statute be made liable for its 
repairs.?° 

Reconstruction of adequate sidewalk.?® It is not 
a valid objection to an ordinance requiring a side- 
walk construction of a prescribed width to con- 
form to a street widening project that there is 
already in use and in serviceable condition a side- 
walk of less width.2° But in ordering reconstrue- 
tion of sidewalks in a block, lots in front of which 
sidewalks already exist may be excepted.*1 

[§ 2356] (2) Opportunity as Prerequisite ta 
Award of Contract or Assessment. A valid ap- 
plicatory requirement*? that an abutting owner shall 
be given an opportunity to make improvement be- 
fore the same is made by the city and the cost 
assessed to him must be strietly complied with,*? 


694, 82 P 331. 


at the expense of the abutting own- 
ers, is not unconstitutional, as taking 
property without just compensation 
(Anderson v. Ocala, 67 Fla. 204, 64 S 
7175, 52 LRANS 287), (2) or because 
it does not give property owners an 
opportunity to be heard as to the 
propriety or necessity of the proposed 
improvement (State v. Burnes, 124 
Minn. 471, 145 NW 377). (3) Oppor- 
tunities which the property owner 
has to be heard when the assessment 
is fixed, and on the application for 
judgment, satisfy the due process of 
law requirement. State v. Burnes, 
supra. (4) A statute authorizing the 
construction of sidewalks and the as- 
sessments upon abutting lands of the 
cost thereof is not in contravention 
of a provision of the bill of rights, 
deetlaring that every person holding 
property ought to contribute his pro- 
portion of public taxes for the sup- 
port of the government according to 
his actual worth in real or personal 
property, unless the general public 
benefit is the only result of the im- 
provement (Hyattsville v. Smith, 105 
Md. 318, 66 A 44) (5) or of a consti- 
tutional provision that private prop- 
erty shall not be taken for public use 
without just compensation (Alley v. 
Muskogee, 53 Okl. 230, 156 P 315). 
(6) “The authority to require abut- 
ting property owners in cities to con- 
struct and keep in repair sidewalks 
fronting upon or adjoining their prop- 
erty is referable to the police power, 
and there need not be special benefits 
by way of compensation, nor is op- 
portunity to be heard, by way of due 
process of law, necessary, in order to 
sustain the validity of acts done 
under this authority.” Cain v. Tyler, 
(Tex. Commn, A.) 261 SW 1018, 1020. 

15., See supra §§ 23855, 2355%. 

16. Hart v. Gaven, 12 Cal. 476; 
Philadelphia v. Subin, 86 Pa. Super. 
126; and cases infra this section. 

17. Philadelphia v. Subin, supra. 

{a] Failure to comply with order 
to repair a sidewalk makes the owner 
of the premises liable to the city for 
the cost of repair. Philadelphia v. 
Subin, 86 Pa. Super. 126. 

18. See supra §§ 2355, 2355%%. 

19. Ark—Malvern v. Cooper, 108 
Ark. 24, 156 SW 845. 

Cal.—Heath v. Manson, 147 Cal. 


Atlanta, 140 Ga. 

Kan.—Emporia v. Gilchrist, 37 
Kan. 532, 15 P 532. 

_ Ky.—Hazelgreen v. McNabb, 64 SW 


Ga.—Wallace v. 
649, 79 SEH 554. 


431, 28 Kyl 811. 

Mich.—Walker v. Detroit, 143 Mich. 
427, 106 NW 1123. 

Mo.—HEstes v. Owen, 90 Mo. 113, 2 
SW 133; Farrar v. St. Louis, 80 Mo. 
379; McCormack v. Patchin, 53 Mo. 
33, 14 AmR 440. 

Pa.—Smith v. Kingston Borough, 
120 Pa. 357, 14 A 170; Mosier v. East 
Stroudsburg Borough, 53 Pa. Super. 
377, 380; Reading vy. Heilman, 19 Pa. 
Super. 422. 

“The duty of constructing and 
keeping sidewalks in repair is pri- 
marily upon the owner of abutting 
property.” Mosier y. East Strouds- 
burg Borough, supra. 

20. Reading City v. Heilman, 19 
Pa. Super. 422 (the city had no power 
where the curb and pavement was in 
good condition to require property 
owners to recurb a street, without 
regard to existing conditions, and in 
a manner which was.a departure 
from preéxisting regulations). Com- 
pare York City ‘v. Stauffer, 53 Pa. 
Super. 581 (holding that the cost of 
repaving or repairing a street after 
the original paving has worn out 
must be borne by the city itself, and 
cannot be assessed against the abut- 
ting lot owners, except by their 
unanimous consent, and it is imma- 
terial whether the original paving 
was paid for by the city or by the lot 
owners). But see Williamsport v. 
Hughes, 10 Pa. Dist. 607 (holding 
that the cost of paving a city street 
may be imposed by local assessment 
on the property along its line, but the 
assessment should include the cost 
of paving only, and cannot include 
the cost of keeping the pavement in 
repair for a term of. years). 

21. Woodward vy. Boscobel, 84 Wis. 
226, 54 NW 332. 

22. In re Shilshole Ave., 94 Wash. 
583, J62 “P* 1010: 

23. Brown v. Turtle Creek, 33 
PittsbLegJNS (Pa.) 117, 16 YorkLeg 
Ree 102. 

24, See statutory provisions. 

25. Ford v. Kansas City, 181 Mo. 
137, 79 SW 928. 

26. New York Cent., etc., R. Co. v. 
Buffalo, 218 N. Y. 259, 112 NE 721, 
LRA1917A 472 (the import of the 
Buffalo charter so far as the as- 
sessment for laying down a new 
sidewalk is concerned is that the 
common council may impose this ob- 
ligation only upon the owners or oc- 
cupants of property who actually own 
or possess land fronting upon the 
street in which the new sidewalk is 


to be constructed, and it is an unwar-. 
rantable interpretation of the term 
‘premises’ to apply it to railroad 
tracks which merely constitute the 
tangible part of a railroad company’s 
special franchise to occupy the 
street). 

27. Ford v. Kansas City, 181 Mo. 
137, 79 SW. 923. 

28. Bangor vy. Lansil, 51 Me. 521 
(where in filling up a lot an owner 
constructed a drain for the flow of 
surface water from the highway, it 
was not a private drain which the 
street commissioners were authorized 
to repair at the expense of the 
Owners). | 

29. By city see supra § 2297. 


30. Chicago v. Lord, 277 Ill. 397, 
115 NE 543. See also infra § 2361. 
31. Barrett v. Falls City Arti- 


ra pee Stone Co., 52 SW 947, 21 KyL 


32. See statutory and charter pro- 
visions. 
33. Carbondale v. Walker, 240 Ill. 


18, 88 NE 296; Western Springs v. 
Hill, 177 Ill. 634, 52 NE 959; Burget 
v. Greenfield, 120 Iowa 432, 94 NW. 
we wat v. Springfield, 10 OhNP 
N . 

[a] Statutes applicable only ta 
sidewalks.—(1) Hurd Rey. St. (1908) 
e 24 § 540, providing that, when an 
ordinance shall provide only for the 
building or renewing of any sidewalk, 
the owner of the abutting land shall 
be allowed forty days within which 
to build or renew the walk, and de- 
claring that notice of the ordinance 
shall be sent to the abutting owner, 
ete., applies only to an ordinance pro- 
viding for the building or renewing 
of a sidewalk. Carbondale vy. Walker, 
240 Ill. 18, 88 NE 296. (2) Gen. Code 
§ 3857, providing for the giving of 
notice to an abutter of a contem- 
plated street improvement, and af- 
fording him the option of doing the 
work himself, is limited to sidewalk 
improvements and does not apply to 
general improvements of the charac- 
ter contemplated by § 3812, the con- 
struction of which is imposed upon 
municipalities as an entirety; and no- 
tice of the passage of a resolution 
declaring necessary the improvement 
of a street by paving, curbing, and 
guttering is, therefore, not rendered 
defective by failure to give the abut-~ 
ting owner an opportunity to con- 


struct the curbing. Baldwin vy, 
Springfield, 10 OhNPNS 65, 
[b] Statute not repealed.—Rev. 


Codes (1921) § 5039 subd 65, requir< 
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‘and the failure by the city to give the property 
owner an opportunity to make a proposed improve- 
ment will defeat an assessment levied against him,** 
or may invalidate the contract for the improve- 
ment;*> but if being notified the property owner 
does not avail himself of the opportunity, he can- 
not afterward object that a contract was let before 
the expiration of the time allowed him to make 
The city is not bound to prove 
an express refusal of compliance with its demands, 
and the mere failure of the owner to put down the 
walks within the specified time imposes upon him 
liability to pay costs incurred by the city.** 
an owner who has asked for, and not been given, the 
grade is not in default, and is not lable for an im- 
A property owner 
who was given no opportunity to elect whether he 
would make the improvement is not estopped from 


the improvement.*® 


provement put in by the city.*§ 


ing that opportunity be given to an 
owner to build a sidewalk to comply 
with the ordinance, enacted in 1887 
and reénacted in L. (1897) p 203, was 
not repealed by L. (1897) p 212, tak- 
ing effect at the same time (Rev. 
Codes [1907] §§ 3367, 3369, 3387 since 
repealed), containing special provi- 
sions relating to sidewalks; hence an 
assessment levied in 1908 for the cost 
of a walk constructed by the city 
without notice or opportunity to the 
owner to build it was of no effect. 
Murray v. Helena, 65 Mont. 485, 211 
a thins SR 

34. U.S.—Abbot vy. Milwaukee, 205 
Fed. 933. 

Cal.—California Impr. Co. v. Quin- 
chard, Lt9 [Cal 87, 51 PP. 245 NawP. 
Perine Contracting, etc., Co. v. Quack- 
enbush, 104 Cal. 684, 38 P 533; Burke 
v. Turney, 54 Cal. 486; Cochran v. 
Collins, 29 Cal. 129. 

Colo.—Denver v. Dunning, 33 Colo. 
487, 81, P 259. 

Iowa.—Hawley v. Ft. Dodge, 103 
Iowa 573, 72 NW 756. 

Miss.—Edwards Hotel, etc., R. Co. 
v. Jackson, 96 Miss. 547, 51 S 802. 

Mo.—Leach v. Cargil, 60 Mo. 316; 
Kirkwood v. Hillerest Realty Co., 
(A.) 220 SW 1014. 

Mont.—Murray vy. Helena, 65 Mont, 
AS6, 211 -P 197. 

Nebr.—Horbach v. Omaha, 54 Nebr. 
83, 74 NW 434. 

N. Y.—Cowen v. West Troy, 43 
Barb. 48. 

Pa.—loeprenyshaay: vA ves 34 | Pa. 
Super. 327; Chester City v. Lane, 24 
Pa. Super. 359; Allentown v. Light, 
15 Pa. Dist. 619; Philadelphia . v. 
Meighan, 15 Pa. Dist. 10; Manheim v. 
Cogley, 4 Lance. L. Rev, 297; Bridge- 
port v. Bate, 22 Montg. Co.. 87. 

Ss. C.—Columbia y. Hunt, 39 S. C. L. 
550. 

W. Va.—Gassaway v. Klein, 77 W. 
Va. 461, 87 SE 853. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60. 144 NW 1097, 147 NW 66. 


$5. Cal.—California Impr. Co. v. 
Quinchard,..119 . Cal. 87, 51, .P 24: 
Burke v. Turney. 54 Cal. 486. 

Ill.—Peo, yv.. Cherry, 256 Ill. 582, 


100 NE 287. 

Mich.—Labadie v. Perry, 170 Mich. 
344, 136 NW 351. 

Minn,—State v. Foster, 94 Minn. 
412, 1083 NW 14; Newbery v. Fox, 37 
Minn. 141, 33 NW 3338, 5 AmSR 830. 

Mo.—Leach v. Cargill, 60 Mo. 316. 

Nebr.—Grant v. Bartholomew, 58 
Nebr. 839, 80 NW 45. 

N. Y¥.—Walden v. Relyea, 89 App. 
Div. 241, 85 NYS 978. 


Pa.—Philadelphia v. Edwards, 78 
Pa. 62; In -re. Shady Ave.,, 34 Pa. 
Super. 327. 


R. I.—Simmons v. Gardiner, 6 R. I. 


255. 

S. C.—Columbia v. Hunt, 39 S.C. L. 
550. 

Tenn.—Whyte v. Nashville, 2 Swan 


— 
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eral. 


But 


364. 

Wis.—Waukesha v. Randles, 
Wis. 470, 98 NW 287. 

[a] Requirement of patented ma- 
terial—A requirement in a paving 
contract that the material to be used 
shall be bituminous rock does not 
render such contract void, as pre- 
venting property owners from doing 
the work themselves, as provided by 
statute, although all the modes of 
preparing such paving material are 
covered by patents. N. P. Perine 
Contracting, etc., Co. v. Quackenbush, 
104 Cal. 684, 38 P 533. 

[b] Contractor cannot recover 
from abutter.—Under the statute pro- 
viding that villages may construct 
sidewalks and charge the expense to 
abutting premises and may require 
such owners to build such sidewalks 
as may be required by ordinance, one 
who contracts with a village to con- 
struct a sidewalk cannot recover from 
the abutting owner, where the village 
took no proceedings to require the 
owner to build the sidewalk before it 
entered into the contract. Labadie v. 
Perry, 170 Mich. 344, 1836 NW 351. 

Contract for improvements gen- 
erally see infra § 2484 et seq. 

36. Nell v. Power, 107 SW 694, 32 
KyL 952; Springfield v. Mills, 99 Mo. 
141, 72 SW 462; Peo. v. Lathers, 141 
App. Div. 16, 125 NYS 753; Galveston 
v. Heard, 54 Tex. 420. 

[a] Premature resolution of coun- 
cil not invalid.—Where relator, al- 
though entitled to thirty days within 
which to construct a curb, gutter, and 
sidewalk along her property, pursu- 
ant to a resolution of the city council, 
after its first publication, failed to 
object to the order within the thirty 
days, and the work was not done by 
the board of public works pursuant 
to an order of the council until long 
after the thirty days had expired, the 
proceedings were not invalid because 
the board was ordered to cause the 
work to be done by resolution of the 
council passed within the thirty-day 
period. Peo. v. Lathers, 141 App. 
Div..16,.125 NYS 753. 

37. Bluefield v. McClaugherty, 64 
W. Va. 536, 63 SE 363. 

38. Kaynor v. Black Hawk County 
Dist, Ct., 178 Iowa 1055, 158 NW 557 
(where plaintiff, upon receiving a no- 
tice to put in a walk, asked for the 
grade, but it was not given her, in 
pursuance to an invalid ordinance, 
forbidding the city engineer to give 
grades unless the owner shall agree 
to pay for the crosswalk, and she was 
prevented from putting in the walk 
within the thirty days, she is not in 
default). 

39. Johnson vy. Glenville, 16 Oh. 
Cin "CtasiNcwe. O0T. 

40. Preliminary notice of improve- 
ment generally see infra § 2407. 
Pen Galveston v. Heard, 54 Tex. 
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enjoining the collection of an assessment illegally 
levied against his property, because he had signed 
a petition asking for the improvement to pay for 
which the assessment is levied.*° 

[§ 2357] (8) Notice To Improve*°—(a) In Gen- 
When neither the charter nor any legislative 
act requires notice to the abutter or lot owner, in 
order to make him liable to pay the cost of side- 
walk impxrovements, it is not essential that he re- 
ceive notice, either actual or constructive,*? and 
obviously this is true where a valid statute provides 
that no notice shall be necessary.42 However, notice 
to property owners to make the proposed improve- 
ments is usually required,*#* in which case it becomes 
a condition precedent to the right of the city to 
make the improvements and charge the cost against 
the abutting owners;#4 and, where the city can and 
does make the improvement without giving such no- 


[a] In the case-of sidewalks (1) a 
municipality may, under express or 
implied power, or even under its 
police power, charge the cost of con- 
struction or repairs to the abutting 
owners whether their lots are bene- 
fited by the improvement or not, and 
without notice to or hearing by such 
owners, where no notice or hearing is 
required by statute or charter. Tyler 
v. Cain, (Tex: Civ: A.) 204 Siw °473 
[aff (Commn. A.) 261 SW 1018]. 
(2) Unlike the improvement of streets 
the authority to require abutting 
property owners to construct and 
keep in repair sidewalks fronting 
upon their property is referable to 
the police power and no opportunity 
to be heard by way of due process of 
law is necessary in order to sustain 
acts done under its authority. Cain 
v. Tyler, (Tex. Commn. A.) 261 SW 
1018 [aff Tyler v. Cain, (Civ. A.) 204 
SW 473]. 

42. Cain v. Tyler, (Tex. Commn. 
A.) 261 SW 1018 [aff (Civ. A.) 204 
SW 473, and appr French vy. Barber 
Asphalt’ Pav:) Co.,: 181 U.S: 324, /271 
SCt 625, 45 L. ed. 879, and crit -Nor- 
wood v. Baker, 172 U. S. 269, 19 SCt 
187, 438 L. ed. 443; Hutcheson v. 
Storrie, 92 Tex. 685, 51 SW 848, 71 
AmSR 884, 45 LRA 289]. %. 

[a] Tyler Charter § 28, author- 
izing a city to assess the entire cost 
of constructing sidewalks on abutting 
property without giving owners an 
opportunity to contest the question of 
benefits is not unconstitutional. Cain 
v. Tyler, (Tex. Commn. A.) 261 SW 
—_ 

ce 


ie See statutory provisions. 
a 


Requirement of a city ordi- 


‘nance that notice of public improve- 


ments shall be given to the property 
owners, in order that they may con- 
struct improvements in front of their 
own premises, is not void, as de- 
priving the city temporarily of the 
power to make improvements. 
Schulte v. Currey, 173 Mo. A. 578, 158 
SW 888. 

44. U. S.—Hitchcock v. Galveston, 
12 F. Cas. No. 6,534, 3 Woods 287. 

Cal.—Manning vy. Den, 90 Cal. 610, 
20 Pr 435. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
2638, De An 297%, 

Ind.—Loughridge vy, Huntington, 56 
Ind, 253. 

Iowa.—Monroe y. Pearson, 176 Iowa 
283, 157 NW 849. 

Ky.—McGrath v. 13 
KyL 588. 

La.—Redersheimer v. Bruning, 113 
La. 8438, 36 S 990, 

Mass.—Tufts vy. 98 
Mass, 583. 

Mich.—Brady v. Detroit, 166 Mich. 
252,-1381 NW 569. 

Miss.—Edwards Hotel, ete, R. Co. 
v. Jackson, 96 Miss. 547, 51 S 802. . 

Mo.—Kirkwood y. Hillcrest Realty 
Co.,. (A.) 220 SW 1014; Schulte y. 
Currey, 173 Mo. A. 578, 158 SW 888. 
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tice, an abutting owner, in an action against him 
for the cost of the improvement, should be allowed 
the difference between the amount charged by the 
city and the amount which it would have cost him to 


make the improvement.*® 


Actual notice; estoppel. It has been held that the 
owner is not estopped to object to paying the cost 
of the improvement by the fact that he sees it being 
constructed and makes no objection.*® 
also been held that an owner who, knowing that a 
resolution had been passed in good faith ordering 
him to make the improvement and that the city was 
constructing it, did not object but verbally approved 
the work being done, was estopped to enjoin the sale 
of his property for taxes to pay for the improve- 


ment.*? 


Second notice. When notice has been given to the 
landowner to construct the improvements, it is not 


Nebr.—Lincoln vy. Janesch, 63 Nebr. 
707, 89 NW 280, 93 AmSR 478, 56 
LRA 762; Grant v. Bartholomew, 58 
Nebr. 839, 80 NW 45. 

N. Y.—Walden v. Relyea, 89 App. 
Div. 241, 85’°NYS 978. 

; Pa—In re Shady Ave., 34 Pa. 
‘Super. 327; Angle v. Stroudsburg 
Borough, 29° Pa. Super. 601; Pitts- 
burgh v. Biggert, 23 Pa. Super. 540; 
Philadelphia v. Donath, 13 Phila. 4. 

SF SP rua cigeabai Var re uiacs roo see Ce 

S. D.—Western Town Lot Co. v. 
Salem, 42 S. D. 9, 172 NW 503. 

Tenn. —Washington v. Nashville, 1 
Swan 177. 

W. Va.—Gassaway v. Klein, 77 W. 
Va. 461, 87 SE 853. 

Wis.—Johnston y. Oshkosh, 21 Wis. 
ara Rogers v. Milwaukee, 13 Wis. 


“Statutory requirements to abut- 
ting ‘owners to make improvements 
already determined on are for the 
benefit and protection of such owners 
and are generally regarded as manda- 
tory.’”’ Catts v. Smyrna, 10 Del. Ch. 
263, 2738, 91 A 297. 

[a] Council without jurisdiction 
unless notice given.—Where a statute 
provides that the owner should be 
notified and allowed to construct a 
sidewalk ordered, the council is with- 
out jurisdiction to assess the prop- 
erty unless such notice and privilege 
were given. Lincoln v. Janesch, 63 
Nebr. 707, 89 NW 280, 98 AmSR 478 
56 LRA 762; Grant v. Bartholomew, 
58 Nebr. 839, 80 NW 45. 

[b] Proceedings for. construction 
of temporary sidewalks, under Code § 
777, do not require a notice of the 
assessment therefor, the only neces- 
sary notice being that to the owner 
to construct the walk. Monroe v. 


Pearson, 176 Iowa 283, 157 NW 
849. 

45. Philadelphia v. Meighan, 159 
Pa. 495, 28 A 304, 


46. Clay City v. Bryson, 30 Ind, A. 
490, 66 NE 498. 


47. Matson v. Mitchell, (Iowa) 179 
NW 173. 
48. Shrum v. Salem, 13 Ind. A. 115, 


39 NE 1050. 

49, Ark.—Gregg ys Stuttgart, 
Ark. 597, 115 SW 39 

Del.—Catts v. aia ots BX-) Ge ©) 0 
263, 91 A 297. 

Towa.—Toben v. Manson, 192 Iowa 
1127, 185 NW 984. 

Mass.—Tufts v. 98 
Mass, 583. 

Mich.—Brady v. Detroit, 166 Mich. 
252, Lak IN W, 569. 

Nebr.—State v. Several Parcels of 
Land, 76 Nebr. 320, 107 NW 566. 

N. J.—Ringer v. Paterson, 120 A 
24; Carroll v. Irvington, 50 N. J. L. 
361, 2A 712. 

N. Y.—Marshall vy. Guion, 4 Den. 
81. 
: N. C.—Marion v. Pilot Mountain, 
ZONE On U8. 687 Sb oo. 

Pa,—Angle y. Stroudsburg Bors 
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necessary for the municipality to again notify him 
before undertaking the improvement.*% 

[§ 2358] (b) Character of Notice. 
of the notice depends largely upon the wording of 
the statute or ordinance.*® 
specifications of the improvement,°° and must iden- 
tify the property.®! 
not render a notice invalid which sufficiently ap- 
prises the owners of the character of the improve- 
And a notice, although insufficient and 
irregular, will avail where it appears that the prop- 
erty owner appeared before the council and objected 
to the proposed improvement ;°? and it has been held 
that the fact that a notice requiring complainant 
to reconstruct a temporary sidewalk was void be- 


The character 
The notice must contain 


But mere irregularities will 


cause of the city’s failure to comply with certain 


ough, 29 Pa. Super. 601. 
3 R. I.—Simmons v. Gardiner, 6 R. I. 
DOL 

S. D.—Western Town Lot Co. v. 

Salem, 42 S. D. 9, 172 NW 503. 
me .—Myrick v. La Crosse, 17 Wis. 
442 

[a] Notice held sufficient.—Ringer 
v. Paterson, (N. J.) 120 A 24. 

[b] Ordinance as notice.—Under a 
city ordinance providing that the city 
council might cause the construction 
of certain sidewalks along the street 
line of lots belonging to nonresidents 
and assess the costs thereof to the 
property, if the same were not con- 
structed by the owner within fifteen 
days after the publication of a notice 
to him, the city council obtained the 
right to construct such improvements 
and assess the costs thereof, even 
though the notice named a date for 
the construction thereof by the owner 
less than fifteen days subsequent to 
the last publication. The provisions 
of the city charter and ordinances 
become a part of the notice, and the 
property owner is bound thereby. 
State v. Several Parcels of Land, 76 
Nebr. 320, 107 NW 566. 

[ec] Requirement of judgment of 
necessity.— Under ordinances provid- 
ing that the board of public works 
shall notify the owner of a lot where 
there is no sidewalk and where, in 
their judgment, it is necessary to 
build one upon notice, or the owner 
of any lot where the sidewalk is out 
of repair or dangerous, to repair, or 
rebuild it if in the judgment of the 
board it should be rebuilt, the power 
to compel the rebuilding or repairing 
of sidewalks could only be exercised 
when, in the judgment of the board 
of public works, such rebuilding or 
repairing was necessary; and a notice 
to an owner to construct a sidewalk, 
prepared by an inspector of the board 
and, never submitted to the board, but 
stamped by the inspector with the 
president’s name by using a rubber 
stamp, is insufficient as a basis for 
an assessment for building the walk. 


Brady v. Detroit, 166 Mich. 252, 131 
NW 569. 

50. Ark.—Gregg v. Stuttgart, 88 
Ark. 597, 115 SW 394 


Del.—Catts v. Smyrna, 10 Del. Ch. 
Bode wr 2. 
Towa.—Toben vy. 


Manson, 192 Iowa 
1127, 185 NW 984. 


Mass.—Tufts v. Charlestown, 98 
Mass, 583. P 
N. Y.—Marshall v. Guion, 4 Den. 


581. 

Wis. —Myrick y. La Cr osse, 17 Wis. 
442, 

[a] Character of improvement for 
which owners are limited by notice. 
—Where a notice was served by a 
town on property owners of the 
necessity that “connections from 
water mains and sewers be made to 
the curb line,’ and that owners should 
“make such connections” within ten 
days or show cause, the town’s right 


preliminary requirements, for which it was enjoined 
from proceeding thereunder, does not exhaust the 


to put in connections and charge the 
cost to owners, on the owner’s failure 


| to put them in, was limited, by force 


of the notice, ‘to a single water and 
a Single sewer connection at the curb 
line of each separate tract, the town’s 
power being strictly construed as an 
extraordinary one. Toben y. Manson, 
192 Towa 1127, 185 NW 984. 

[b] Specifications sufficient.—A 
general ordinance and specific notices 
and resolutions are to be construed 
together, and a notice to build with- 
in thirty days a four-foot sidewalk 
of concrete, and a resolution to build 
the sidewalk, and notifying the prop- 
erty owner that on his failure to do 
so the city would cause it to be built 
and charge the cost against his prop- 
erty, furnished sufficient information 
to enable the owner to construct a 
proper cement sidewalk, and he was 
liable for the cost of one constructed 
by the city. Gregg v. Stuttgart, 88 
Ark. 597, 115 SW 394. 

[ec] Variance.—A pier ninety feet 
long is improperly constructed under 
a notice contemplating one seventy- 
two feet long. Marshall v. Guion, 4 
Den. (N. Y.) 581. But see Moore v. 
Fairport, 11 Misc. 146, 32 NYS 633 
(holding that, where the village 
trustees established a line for a new 
sidewalk and directed plaintiff to con- 
struct a sidewalk on such line, and 
he, notwithstanding, located it on a 
different line, a notice to him to re- 
move it to the established line need 
not give a specific description of the 


sidewalk). 
separ Simmons y. Gardiner, 6 R. I. 
"52. Catts v. Smyrna, 10 Del. Ch. 


263, 91 A 297; Philadelphia vy. Subin, 
86 Pa. Super. 126. 

[a] Thus notice to “repair brick 
foot- way” has been held sufficient to 
require a sidewalk to be put in a con- 
dition required by an_ ordinance, 
ash aie v. Subin, 86 Pa. Super. 
126. 

[b] Notice sufficient.—A notice di- 
recting the owners of abutting prop- 
erty to cause certain paving to be 
done is sufficient under the city 
charter, providing for thirty days’ 
notice, although reciting that it was 
given by the board of commissioners, 


instead of the town council, and 
although signed by one as secre- 
tary, when it should haye been 


signed by the clerk of the council. 
Catts v. Smyrna, 10 Del. Ch. 2638, 91 


A 297, 

53. Monroe v. Pearson, 176 Iowa 
283, 157 NW 849 (a notice to con- 
struct a temporary Sidewalk; not 
specifying the material, grade, cor 
other specifications, and not signed, 
is not so irregular as to vitiate the 
assessment for the improvement be- 
fore a court of equity, where the 
property owner appeared before the 
council in response to it and objected 
to the walk, since it accomplished the 
purpose of notice), 
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city’s jurisdiction to proceed or prevent it from 
thereafter exercising its statutory authority in a 
proper manner.®** 

Authenticity. A notice should disclose on its face 
that it emanates from some person, or body, or 
tribunal, claiming to have the power to act in the 
manner indicated by the order, and an unsigned 
notice in itself is insufficient.®° 

Period of notice. Where an ordinance fixes sixty 
days as the period of notice to lay sidewalks, a sub- 
sequent ordinance fixing thirty days is bad, although 
the first ordinance applied to certain streets only.°® 

[§ 2359] (c) Manner of Service. The manner 
of the service depends upon the language of the 
statute or ordinance.5’ An advertisement for bids 
will not be construed as notice.°® A provision in 
the charter that notice shall be served upon the 
owner or his agent requires personal service,°° and 
where personal service is required it is not suffi- 
cient to leave a notice at the owner’s boarding house 
in his absence.®° A requirement that notice “be left 
or placed upon the premises is not satisfied by plac- 
ing a notice on the premises: where it is concéaled 
from view.®! 

Waiver of insufficient notice. Insufficient service, 
however, may be waived by an appearance before 
the council and invoking its action in the premises.® 

Proof of notice. The fact that a city ordinance 
requires proof by affidavit of the publication of a 
notice to nonresident property owners, to construct 
sidewalks, does not prevent the fact of publication 
being proved by other evidence.** 

[§ 2360] (d) On Whom Service Made. When a 
notice is duly served upon the owner of an abutting 
lot, who fails to comply with such notice, one suc- 
ceeding to the title by inheritance®* or purchase® 
is bound thereby. A notice directed to the heirs 
of a former owner without naming them has been 
held insufficient,®* but a notice actually received by 
the owner of the property, although primarily ad- 
dressed to the estate of her husband, long prior 
thereto deceased, who had never owned the property, 


54. Converse v. Deep River, 139 
Iowa 732, 117 NW 1078. 
55. Catts' v. Smyrna, 10 Del. Ch. 


263, 91 A 297. 
56. Angle v. Stroudsburg Borough, 
29 Pa. Super. 601. 
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has been held sufficient.*? 

Person in charge or control of property. While 
under a statute permitting it®* a notice to make 
an improvement may be served on the individual in 
possession or control of the property,®® it has been 
held that it is not sufficient to serve one having 
charge of realty under a power of attorney, al- 
though he is empowered to sell the property and 
oenerally ‘‘to do, .exercise, execute, proceed -and 
finish in all things in as ample manner’’ as the one 
giving the power might, if personally present;7° 
but it has also been held that, where executors of 
a will have been given full power and control over 
an abutting property, with power to sell, notice is 
properly given to them and not to the heirs of the 
testator.” 

Where owner nonresident, A statute providing 
that in the case of a nonresident owner service may 
be made upon his agent or tenant or upon the oceu- 
pant of the premises, and, if there is no such oceu- 
pant, by posting on the premises, is not complied 
with by service on the wife of such owner off the 
premises.”2, And a charter provision that service of 
notice shall be deemed sufficient when it is made 
to appear that the notice or writ has been deposited 
in the post office of another named town, properly 
stamped and addressed to the owner of the land 
at his most notorious place of abode, or his place 
of business, is not complied with by serving the 
husband of the nonresident owner personally with a 
copy of the writ or notice."8 

[§ 2361] (4) Compliance with Notice or Order.’* 
When an improvement or repair is made by a prop- 
erty owner, the sufficiency of the work is a question 
for the city authorities.”® 

Choice of methods. Where an ordinance gives a 
property owner a choice of several specified ma- 
terials, he may select any of them for the improve- 
ment,’® but if he neglects to comply with the order, 
he cannot complain if the municipality in construct- 
ing the improvement uses the most expensive kind.’7 


the expense of the owners of the] Ree (Pa,) 146. 
abutting property does not provide 67. 
for any form of notice to such prop- 
erty owners, and the municipal ordi- 
nance adopted in pursuance of the 
statute declares that the promulga- 
tion of the ordinance shall be suffi- 


Pittsburg v. Fay, 8 Pa. Super. 
269, 48 WklyNC 78. 

68. See statutory provisions. 

69. Piette ss v. Subin, 86 Pa. 
Super, 126 (P. [1901] p 306). 

70. Hanover Vv. Ebert, 17 YorkLeg 


57. Ill.—Peo. v. Cherry, 256 Ill. 
582, 100 NE 287. 
La.—Shreveport v. Riley, 140 La. 


epee we S 681. 


pe Y.— Rathbun v. ie. 18 Barb. 

Pa.—Philadelphia v. Peters, 80 Pa. 
Super. 391. 

R. I.—Simmons v. Gardiner, 6 R. I. 
255. 

S. D.—Western Town Lot Co. v. 


Salem, 42 S. D. 9, 172 NW 503. 
[a] Posting.—The provision of an 
ordinance requiring ‘written notice 


to the owner” of land to pave the 
abutting sidewalk is complied with 
by vosting the notice on the most 
public part of the property, if there 
is no one in possession. Philadelphia 
v. Peters, 80 Pa. Super. 391. 

[b] Publication. — Although the 
Sidewalk Act does not require pub- 
lication, yet, where a municipal ordi- 
nance requires publication, a notice 
to property owners to construct a 
sidewalk, given before publication, is 
invalid, and a tax based thereon is 
void. Peo, v. Cherry, 256 Ill. 582, 100 
NE 287. 

{c] Promulgation of ordinance as 
notice—wWhere the statute author- 
izing a municipal corporation to have 
sidewalks constructed or graded at 


cient notice to the property owners 
affected thereby, the ordinance does 
not violate the statute authorizing its 
enactment nor violate any constitu- 
tional or fundamental right of the 
property owners by failing to require 
notice to be served on them person- 
ally. Shreveport vy. Riley, 140 La. 
565, 78 S 681. 

[d] Notice to a nonresident owner 
by means of a letter through the post 


office, without any service on the 
occupant, is sufficient. Black v. Roe- 
buck, 8 Del. Co. (Pa.) 57. 

58. Leach y. Cargill, 60 Mo. 316. 

59. Rathbun y. Acker, 18 Barb. (N. 
Y.) 393% 

60. Simmons vy. Gardiner, 6 R, I. 
255. 

61. Philadelphia vy. Edwards, 78 
Pa. 62. 


[a] Notice left under a_ stone 
which covered it entirely.—Philadel- 
phia v. Edwards, 78 Pa, 2. 

62. Kingfisher Imp Co. v. 
Waurika, 96 Okl. 83, 220, P 919, 


Bek Philadelphia v. Edwards, 78 
a 

64. Catts v. Smyrna, 10 Del. Ch. 
263, 91 A 297. 

65. Kahn vy. Cincinnati, 11 Oh. Cir. 


Cty NS. 440,30 One Cir, 
66. 


GEarsiOgy 
Hanover v. Ebert, 17 YorkLeg 


Rec (Pa.) 1 

71. Winch sster v. Bush, 141 Ky, 
709, 1388 SW 791. 

72. Laporte Borough v. Walsh, 28 
Pa. Dist. 650. 

73. Lewis v. Chapman, 147 Ga. 
408, 94 SE 249. 

74. WNoncompliance imposing cost 
on owner see supra §§ 2355-2355. 

75. Covington v. Bishop, 11 SW 
199, 10 KyL 939; Cincinnati v. Long- 
worth, 10 Oh. Dec. (Reprint) 598, 22 
CincLBul 158. 

76. Carlisle Borough vy. Long, 47 
Pa. Super.. 628, 

[a] Brick, concrete, or asphalt 
pblocks.— Where a borough ordinance 
provides that sidewalks may be made 
either of brick, concrete, or asphalt 
block, a property owner who is noti- 
fied to construct a sidewalk may se- 
lect any one of the three kinds of 
pavement, if the borough authorities 
have not specified a particular one; 
but, if he neglects to comply with the 
notice to pave, he cannot complain if 
the borough in constructing the pave- 
ment selects the most expensive of 
the three kinds of material mentioned 
in the ordinance. Carlisle Borough v. 
Long, 47 Pa. Super. 628. 

77. Carlisle Borough wy, 


Long, 
supra. 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as 


§§ 2361-2363] _ 


Excuses for noncompliance.’* An owner is not 
excused from his obligation to construct the re- 
quired sidewalk by showing that he had a good and 
sufficient walk.’® Infirmities which avoid an ordi- 
nance to compel the construction of sidewalks will 
not warrant an abutting owner in constructing them 
in a way and of material different from that pre- 
seribed.®° But where the proceedings of the gov- 
erning body with reference to requiring the. con- 
struction of a sidewalk are irregular and insufficient, 
and the walk actually constructed by a lot owner 
is not in accordance with such requirements, he can- 
not be compelled to construct another walk until 
there is a further resolution, and a:further notice 
thereunder, as required by an ordinance.®! 

Where no grade line given. An owner is not ex- 
cused from his obligation to lay the sidewalk, on 
receipt of the notice, because no grade line is given 
either in the notice or otherwise by the municipal 
authorities,®? although, where a municipality has 
not established a ‘‘paper’’ grade for a street, it is 
the duty of an abutting owner called upon to re- 
build a sidewalk to construct it at the then exist- 
ing grade of the old sidewalk.°* But when the 
statute provides that a permanent sidewalk shall 
not be laid until the bed shall have been graded so 
that, when completed, the walk will be at the estab- 
lished grade, it is a condition precedent to the city’s 
right to build the walk at the owner’s expense that 
the city shall have graded the bed so that the owner 
may construct the walk himself within the time 
specified.$+ 

[§ 2362] (5) Time Allowed for Making Improve- 
ments. The time allowed for making improvements 
is usually fixed by ordinance.®> If a city is required 
by charter to establish the permanent grade of a 
street before directing abutting owners to lay side- 
walks, such owners need not comply with an order 
to construct sidewalks until after the grade has 
been so established by the city;°* and this is espe- 
cially so where the making of the improvement 
directed, before the establishment of such a grade, 
would constitute a misdemeanor.®* 

Reasonable time. Where a statute provides that 
the municipality shall give reasonable notice to 
property holders affected, there being no rule as to 
what is ‘‘reasonable notice,’’ the matter is within 
the discretion of the authorities, subject to review 


78. Where no grade line given see); 84. 
infra text and notes 82-84. 745, 128 NW 950. 
79. Malvern v. Cooper, 108 Ark. 85. 
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Bowman v, Waverly, 155 Iowa 


See Storrs v. Chicago, 208 Ill. 
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by the courts,®* but their determination cannot be 
attacked collaterally.8° An ordinance requiring a 
lot owner to build a sidewalk within five days and 
on his default ordering it to be built at his expense 
is void for unreasonableness.°° An owner cannot set. 
up as a defense that the time given-was not reason- 
able where he has expressly asserted that he would 
not make the improvement,®! or where it does not 
appear that he intended to make the improvement®? 
and he has made no protest against the sufficiency 
of the time allowed.®°? And even where the charter 
expressly provides that the owner shall have an 
opportunity within a specified and reasonable time 
to construct the improvement, he cannot object to 
the shortness of the time specified when he ex- 
pressed no desire to make the improvement. 
Where a notice would provide an unreasonable time 
if it contemplated completion of the work within 
such time, it will be construed as intending merely 
that the work shall be commenced within such time 
and so afford a reasonable time.®° Where no duty 
is imposed upon the legislature by the constitution 
to permit property owners to make special improve- 
ments themselves, the question whether the time 
allowed a property owner in which to make an im- 
provement himself was sufficient is immaterial.°* . 

Further time. Where a statute provides that a 
resolution declaratory of the necessity of an im- 
provement shall be had and published and that a 
property owner shall have further time after the 
resolution becomes operative, the resolution cannot 
be deemed operative and such further time will not 
begin to run until the full period of publication 
has expired. : 

[§ 2363] (6) Enforcement of Property Owners’ 
Liability; Liens; Penalties. Liability of a property 
owner for the expense of making an improvement 
that he should have made®® may be enforced by an 
action in personam®” or by a proceeding in rem,! 
depending on the practice in the particular jurisdic- 
tion. 

Liens. Liens for the cost of making improve- 
ments not made by property owners® are enforceable 
against the property involved, where the improve- 
ments have been made in substantial compliance 
with the requirements for making such improve- 
ments.* 

Showing refusal of property owner. The failure 
146 P 809. 


95. Winchester v. Bush, 141 Ky, 
709, 133 SW 791. 


24, 156 SW 845. 


2355. 

80. Drew v. Geneva, 150 Ind. 662, 
50 NE 871, 42 LRA 814. 

81. Burget v. Greenfield, 120 Iowa 
432, 94 NW 933. 

82. Carlisle Borough v. Long, 47 
Pa. Super. 628 (where the street in 
question had been an open traveled 
public ‘highway before it became a 
street of the borough, the owner can- 
not justify a refusal to comply with 
the notice, because the lines of the 
street had not been staked on the 
ground or because it had never been 
opéned to its full width, or because 
the sidewalk which would eventually 
be laid on the opposite side of the 
street would not conform in grade 
with the sidewalks on defendant’s 
side; nor in such a case can the owner 
retuse because no grade line had been 
given him by the borough, if it ap- 
pears that there was no grading to be 
done, and that, even if grading were 
necessary, the line could have been 
procured from the borough regu- 
lator). See also supra § 2355%. 

83. Canton Borough v. Williams, 
67 Pa. Super, 239. 


See also supra § 


364, 70 NE 347 (construing an ordi- 
nance allowing forty days in which 
to construct a sidewalk “in accord- 
ance with said ordinance” as being in 
conflict with Hurd Rev. St. [1899] ¢ 
24 p 369 which gives the owner the 
right to construct a sidewalk “pro- 
vided the work so to be done shall in 
all respects conform to the require- 
ments of such ordinance’’). 

26. Burget v. Greenfield, 120 Iowa 
432, 94 NW 9338; Chester City v. Lane, 
24 Pa. Super. 359; Waukesha vy. 
Randles, 120 Wis. 470, 98 NW 2387. 

87. Kirkwood v. Hillcrest Realty 
Co., (Mo. A.) 220 SW 1014. 

88. . Fass v. Seehawer, 60 Wis. 525, 
19 NW 533. 

89. Fass v. Seehawer, supra. 

Collateral attack generally see in- 
fra § 2473. 

90. Auditor-Gen. v. Hoffman, 129 
Mich. 541, 89 NW 348. 

91. Canton Borough v. Williams, 
67 Pa, Super. 239. 

92. Sparks v. Jackson, 118 Miss. 
502, 79 S 67; Peo. v. Lathers, 141 App. 
Div. 16, 125 NYS 753. 

93. See cases supra note 98. 

94. Smith v. Jefferson, 75 Or. 179, 


96. Bryan v. Greenwood, 112 Miss. 
718, 73 S 728. 

97. Loughridge v. Huntington, 56 
Ind. 253; Nugent v, Jackson, 72 Miss. 
1040, 18 S 493. 

98. Duty to make see supra §§ 
2355-2362. 

99. See statutory provisions. 

{a] Assumpsit.—Meriden v. West 
Meriden Cemetery Assoc., 83 Conn. 
204, 76 A 515. 

[b] Action in justice’s court.— 
Bluefield v. McClaugherty, 64 W. Va. 
536, 68 SE 363. ’ 

1. See statutory provisions. 

Enforcement of lien see infra text 
and notes 3, 4. 

2. Liens and their enforcement 
generally see Liens 87 C. J. p 303 et 
seq. 

3. Duty to make see supra §§ 
2355-2362. 

4 Hamlin v. McCormick, 85 Conn. 
647, 84 A 106; Anderson v. Ocala, 67 
Fla. 204, 64 S 775, 52 LRANS 287; 
Morris v. Gainesville, 60 Fla. 338, 53 
S 739; Theisen v. Whiddon, 60 Fla. 
872, 53 S 642; Philadelphia vy. Subin, 
86 Pa. Super. 126. 

[a] Scire facias sur lien.—Phila. 
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by a property owner to make improvements within 
the time prescribed in an order requiring their con- 
struction,®> and with which he has been served,° 
amounts to a refusal within a provision that, if a 
property owner shall refuse to lay a sidewalk, the 
municipal authority may have the same done,‘ and 


no express refusal need be shown.® 
Showing benefits. 


from taxation.+ 
Penalties.12 


delphia v. Subin, 86 Pa. Super. 
126. 
[b] When lien attaches.—Under 


ordinances providing that, whenever 
the owner of land abutting a street 
shall neglect to make a gutter within 
the time ordered by the common 
council, the city may make the same 
at his expense, and have a lien there- 
for upon the property, a lien does not 
exist until the owner has failed in his 


duty, and the city has constructed 
the gutter, and the cost has been 
ascertained. Hamlin v. McCormick, 


85 Conn. 647, 84 A 106. 

5. Time allowed see supra § 2362. 

6. Service of notice see supra §§ 
2359, 2360. 

7. Matson y. Mitchell, (Iowa) 179 
NW 173; Philadelphia v. Subin, 86 Pa. 
Super. 126; Bluefield v. McClaugherty, 
64 W. Va. 536, 63 SE 363. 

& Blufield v. McClaugherty, 
pra. 

: 9. Merjden v. West Meriden Ceme- 
tery Assoc., 83 Conn. 204, 76 A 515. 

Liability for local assessments and 

special taxes see infra XVII, G. 


su- 


10. Meriden v. West Meriden 
Cemetery Assoc., 83 Conn. 204, 76 A 
515. 

3 11. Meriden v. West Meriden 
Cemetery Assoc., Supra, 
[a] Public burying ground. — 


Where a city has put in a curb after 
the refusal of a landowner to comply 
with the order of the city council to 
put it in, the owner’s liability for the 
cost of putting it in is not affected by 
the fact that his land is used as a 
public burying ground. Meriden w 
West Meriden Cemetery Assoc., 83 
Conn. 204, 76 A 515. 

12. Penalties and their enforce- 
ment generally see Fines, Forfeitures, 
and Penalties 27 C. J. p 1144 et seq. 

13. See supra §§ 606-609 in 43 
Conds 

14. Brizzolara_ v. 


87 
Ark. 85, 112 SW 181. } 

15. Brizzolara v. Ft. Smith, supra. 

16. Port Huron y. Jenkinson, 77 
Mich. 414, 43 NW 923, 18 AmSR 409, 
6 LRA 54. 

{a] Imposition of criminal liabil- 
ity.—A charter which provides a fine 
or imprisonment upon any » person 
neglecting to comply with any reso- 
lution or ordinance relative to the 
construction or maintenance of side- 
walks is unconstitutional, since the 
legislature cannot impose upon any- 
one the duty of performing an act 
which may be impossible to perform 
and make nonperformance of such 
act a crime. Port Huron y. Jenkin- 


Ft. Smith, 


son, 77 Mich. 414, 483 NW 9238, 18 
AmSR 409, 6 LRA 54. 
17. Ark.—Cooper v. Hogan, 163 


Ark. 312,260 SW 25. 
Cal.—Clough v. Duffy, 152 Cal. 311, 
92, P5859: 


Since an action against a land- 
owner for the cost of improvements abutting his 
property, which he has refused to make at the order 
of the city council, is not for the purpose of en- 
forcing an assessment of special benefits,® it is 
not necessary that such benefits should be shown, to 
fix the liability of the landowner;?® and it is im- 
material that the abutting premises are exempt 


A statute providing that ordinances 
may be enforced by the imposition of fines and 
penalties!? authorizes the provisions of an ordi- 
nance, requiring property owners to construct side- 
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walks, curbing, and guttering, which make it a mis- 
demeanor for them to fail to do so, impose a fine 
therefor,!4 and declare each day’s delay to be a 
separate offense.1®> But a charter provision has been 
held unconstitutional which imposes fine or im- 
prisonment upon the failure of an owner to comply 


with ordinances relative to the construction or main- 


tenance of sidewalks.*® 

[§ 2364] k. Basis or Plan of Improvement—(1) 
General Basis of Improvement—(a) In General. 
Under a general power to construct an improvement, 
it is usually held that the plan of the improvement 
is to some extent discretionary.'7 

Mere change in detail after the assesssment is 
made will not amount to a change of plan so as to 


justify interference by the court.1% 


Colo.—Moffat v. 57 Colo. 
403; Gone OY t. 

Fla.—Geiger v. Filor, 8 Fla. 325. 

fll.—Illinois Cent. R. Co. v. Stewart, 
230 Ill. 204, 82 NE 590. 

Ind.—Ogelsby v. Indianapolis, (A.) 
149 NE 82. 

Iowa.—Brown vy. Barstow, 87 Iowa 
344, 54 NW 241. 

Ky.—Wendt v. Tucker, 185 Ky. 626, 
216 SW 61. 

La.—Shreveport v. Chatwin, 139 La. 
Bal TGS 479A% ‘ 

Me.—Franklin Wharf Co. v. Port- 
land, 67 Me. 46, 24 AmR 1. 


Denver, 


Md.—Baltimore y. Williams, 129 
Md. 290, 99 A 362. 

Mass.—Parsons v. Worcester, 234 
Mass. 108, 125 NE 205. 

Mich.—Irish v. Mt. Clemens, 156 


Mich. 588, 121 NW 316. 

Minn.—Yanish y. St. Paul, 50 Minn. 
518, 52 NW 925. 

Miss.—Edwards House Co. v. Jack- 
son, 91 Miss. 429, 45 S 14. 

Mo.—St. Louis Malleable Casting 
Co. v. George C. Prendergast ConsStr, 
Co., 288 Mo. 197, 2381 SW 989; Mc- 
Murry v. Kansas City, 283 Mo. 479, 
223 SW 615. 

Nebr.—State v. Omaha Water Co., 
89 Nebr. 553, 137 NW 917. 

N. J.—Lehigh Valley R. Co. v. Jer- 
sey City, 81 N. J. L. 290, 80 A 228. 

N. Y.—Walter v. McCtiellan, 48 
Misc. 215, 96 NYS 479. 

Oh.—Thatcher v. Toledo, 2 Oh. A. 
S07, 22 Obs ting Gt IN. FSi 9388 

Or.—Rogers v. Salem, 61 Or. 321, 
122 P 308. : 

Pa.—Levi v. Oakmont Borough, 44 
Pa. Super. 631. ’ 


Va.—Home_ Bldg., ete, Co. v. 
Roanoke, 91 Va. 52, 20 SE 895, 2% 
LRA 5651. 


Wash.—Rettire v. North Yakima, 
75 Wash, 1438, 134 P 699. 

W. Va.—Jeffers v. Charleston, 136 
SE 863. 

Wis.—Coon Valley v. Spellum, 190 
Wis. 140, 208 NW 916. 

Newfoundl.—Municipal Council v. 
Stabb, 7 Newfoundl. 486. 

[a] Board is not bound by engi- 
neer’s plans furnished at its request, 
but which the charter did not re- 
quire it to maintain and ‘is not 
limited to improvements at points 
mentioned in the engineer’s report. 
oo v. Duffy) 1520Cals. 310, 19202 


[b] Right of owners to _ initiate 
improvements does not withdraw dis- 
cretion.—A statute providing that if 
the owners of a majority of the lands 
liable to be assessed in any special 
assessment district shall petition for 
a public improvement, except sewers, 
the council shall order such improve- 
ment to be made, but any other im- 
provements shall be made in the 
council’s discretion, merely gave th: 


[§ 2365] (b) Streets. Applying the general rule? 
a municipality may, under its power to improve 
streets, exercise reasonable discretion as to the plan 
of improvement,?° unless the same is specified by 


majority of the property owners the 
right to initiate improvements by re- 
quiring the city council to act under 
the statutes, which authorized the 
council to determine the character of 
the improvement made, and did not 
withdraw its discretion as to the 
nature of the improvements, so that, 
after the city council had provided 
for paving streets in a certain man- 
ner, a majority of the property 
Owners on a Street could not require 
it to be paved in some other manner. 
Irish _v. Mt. Clemens, 156 Mich. 588, 
121 NW 316. 

_ Necessity for and making of pre- 
liminary plans and specifications see 
infra §§ 2426-2428. 

18. Arkansas-Missouri Power Co. 
v. Piggott Light, etc., Impr. Dist. No. 
1, 168 Ark. 882; 271 SW 947; Gamma 
Alpha Bldg. Assoc. y. Eugene, 94 Or. 
80, 184 P 973. 

[a] Dlustrations.—(1) Where the 
engineer of a light and power im- 
provement district concluded-that an 
engine of a less capacity and power 
would be Sufficient, change of plans 
by reducing the capacity of the ~™ 
engine did not constitute a departure 
from the general plans formed by the 
commissioner of the district in the 
first instance. Arkansas-Missouri 
Power Co. v. Piggott Light, etc., 
Impr. Dist: Now 1, (168. Arik. 882, 2a 
SW 947. (2) Where a city was au- 
thorized to pave a street which ran 
to the banks of a mill race, the con- 
struction of a retaining wall at the 
end of the street abutting on the 
mill race was not a departure from 
the purpose of the improvement, 
although made for the whole width 
of the street for the purpose of also 
Supporting a fill.for sidewalks that 
might be*constructed. Gamma Alpha 


Bldg. Assoc. vy. Eugene, 94 Or, 8 
184 P 973. 7 ras 
19. See supra § 2364. 
20. Ark.—Cooper v. Hogan, 163 


an ae: 260 SW 25. 
al.—Himmelmann vy. Hoadley 
Cal. 213. Seige 
Ill.—Illinois Cent. R. Co. v. Stewart, 
230 Ill, 204, 82 NE 590; Lightner v. 
Peoria, 150 Ill. 80, 37 NE 69; Louis- 
ville, ete., R. Co. v. Hast St. Louis, 
134 Tl). 656, 25 NE 962; Murphy v. 
mpi ia Til. 509, 9 NE 895. 
owa.—Brown v. Barstow, 87 
344, 54 NW 241, eee 
Ky.—Wendt v. Tucker, 185 Ky. 
626, 216 SW 61; Maysville v. Davis, 
166 Ky. 555, 179 SW 463. 
La.—Shreveport vy. Chatwin, 139 
DLayib3i 7458 791: 
Me.—Franklin Wharf Co. y. Port- 
land, 67 Me. 46, 24 AmR 1. 
Md.—Baltimore v. Williams, 129 
Md. 290, 99 A 362. 
Minn.—Yanish vy. St. Paul, 50 Minn. 
518, 52 NW 925. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


r 


§ 2365] 


charter or statutory provision,?! applicable to the 
So a city may improve 
streets by districts to hasten work and secure com- 
petitive bids,?° and it need not improve, for purpose 
of travel, the entire width of the street.24 Although . 
street repairs, at the city’s expense, amount to a 
permanent improvement within the meaning of a 
statute,?° the city is not thereby committed to one 
of the plans set forth in the statute which declares 
that, when provision should be made thereunder, it 
shall thereafter apply to all street improvements, 
where such repairs are made without any ordinance 
or resolution of the city council.?¢ 
owner by voluntarily making an improvement in the 
street cannot preclude the city from carrying out a 
general improvement in the same street.27 

Unless restricted by charter 


particular improvement.?? 


Width and grade. 


N. J.—Yenney v. Wildwood, (Sup. 
127 A 801, “4 ekg 

N. Y.—In re New York Protestant 
Episcopal Public School, 46 N. Y. 178 
{rev 58 Barb. 161, 40 HowPr 139]. 

Oh.—Detmers v. Columbus, 2 Oh 
NPNS 657. 

Or.—Hochfeld v. Portland, 72 Or. 
190, 142 P 824, 

Pa.—Levi v. Oakmont Borough, 44 
Pa. Super. 631. : 

Wash.—Rettire v. North Yakima, 
75 Wash. 143, 134 P 699. 

W. Va.—Jeffers v. Charleston, 136 
SE 863. 

Wis.—Coon Valley v. Spellum, 190 
Wis. 140, 208 NW, 916;' Koch v. Mil- 
waukee, 89 Wis. 220, 62 NW 918; State 
v. Portage, 12 Wis. 562. 

[a] City has inherent power to 
regulate the manner of improving 
streets. Jeffers v. Charleston, (W. 
Va.) 136 SE 8638. 

[b] Improvement of one side of 
street.—Under a power to order an 
improvement of a street, or part of a 
street, an order for the construction 
of a sidewalk upon one side only of 
the street is good. Maysville v. 
Davis, 166 Ky. 555, 179 SW 463; State 
v. Portage, 12 Wis. 562. 

[c] Parking center of street.— 
Under the general power to improve 
Streets, the city council. has a dis- 
eretionary power to sod and park the 
center of a Street, where it is not 
needed for travel. Murphy vy. Peoria, 
119 Ll). 509, 9 NE 895. 

[d] Where one part of a street 
needs to be more solid than another, 
the city council has the authority to 
adapt specifications for paving work 
to such need, although the material 
in that part is more expensive than 
in the other part. Shreveport v. 
Chatwin, 139 La, 531, 71 S 791. 


21. Iowa.—Burget .v. Greenfield, 
120 Iowa 432, 94 NW 933. 
Md.—Baltimore y. Williams, 129 


Md. 290, 99 A 362. 

N. J.—Yenney v. Wildwood, (Sup.) 
127 A 801; State v. Trenton Bd. of 
Public Works, (Sup.) 29 A 158; Ho- 
boken y. Chamberlain, 37 N. J. L. 51. 

WN. Y.—In re New York Protestant 
Episcopal Public School, 46 N. Y. 
178 [rev 58 Barb. 161, 40 HowPr 139]. 

Oh.—Mills v. Norwood, 6 Oh. Cir. 
Ct. 305, 3 Oh. Cir. Dec. 465. 

Or.—Hochfeld v. Portland, 72 Or. 
190, 142 P 824, 

Pa.—Kensington Comrs. v. Wood, 
10 Pa. 938, 49 AmD 582; Matter of 
Fairmount Place, 12 Phila. 586. 

22. See cases supra note 21. 

[a] Retroactive effect of statute. 
—An act prohibiting the construction 
of a sewer in the city of New York 
unless in accordance with a general 
plan applies to cases where proposals 
have been advertised for and bids 
cpened before the passage of such 
act. In re New York Protestant Epis- 
copal Public School, 46 N. Y. 178 
[rev 58 Barb. 161, 40 HowPr 139]. 

{b] Drainage.—Where an act of 
the legislature contemplates a plan 
of draining the territory embraced 
within the map therein referred to, 
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works.®° 


way.°? 
A property 


the sidewalk be 


by a main sewer running through 
certain streets in such act designated, 
with such lateral sewers as the com- 
missioners of sewers may deem 
necessary for the proper drainage of 
such territory, such commissioners 
have no right to abandon the single 
sewer and adopt a plan substituting 
therefor two main sewers. Hoboken 
vy. Chamberlain, 37 N. J. L. 51. 

- [ce] Permissive provision of the 
charter does not restrict the council 
to any particular manner of improv- 
ing a street. Hochfeld ‘y. Portland, 
72 Or, 190, 142 P 824. , 

[d] Failure of map to accompany 
ordinance does not atfect proceeding 
for the improvement of a board walk, 
in which deeds for easement rights 
necessary to widen the walk had been 
executed and delivered to the city by 
the owners, a statute requiring the 
same having no application where 
condemnation of land is not neces- 
sary. Yenney v. Wildwood, (N. J. 
Sup.) 127 A 801. 

{[e] Under a provision that the 
enumeration of special objects and 
purposes is not to be construed as 
restricting the scope of the general 
objects and purposes mentioned in 
the act, the municipal corporation of 
Baltimore, through its regular 
agencies, was vested with a large de- 
gree of discretionary power as _ to 
what was involved in the establish- 
ment of a comprehensive system for 
the improvement of its water front, 
and the city officers, in their discre- 
tion, were authorized to widen a 
street communicating with the har- 
por for a distance between one half 
and three fourths of a mile from the 
actual water front, since the mean- 
ing of “adjacent to’’ must be deter- 
mined by the object sought to be 
accomplished by the statute in which 
itis used. Baltimore v. Williams, 129 
Md. 290, 99 A 362. 

23. Cooper v. Hogan, 163 Ark, 312, 
260 SW 25; Dowdy v. Mayfield, (Ky.) 
281 SW 485. 

{a] Determination of city council 
as to unity of district, and property 
benefited thereby, is conclusive, ex- 
cept in case of fraud or demonstrable 
mistake. Cooper v. Hogan, 163 Ark. 
312, 260 SW 265. 

24 See supra § 2289. 

25. Frankfort v. Morris, 
634, 2738 SW 443. 


209 Ky. 


26. Frankfort v: Morris, supra. 
[a] City is not estopped to require 
ithe \abutting property owners on 


other streets to pay the cost of con- 
struction and reconstruction thereof 
in front of their property, by passing 
ordinances or executing ordinances 
theretofore passed, by which the ex- 
eclusive cost of such street improve- 
ments was assessed against the abut- 
ting property. Frankfort vy, Morris, 
209 Ky. 634, 2738 SW 443. 

27. Parsons v. Columbus, 50 Oh. 
St. 460, 34 NE 677. 

28. Napa v. Hasterby, 61 Cal. 509; 
Mound City v. Melvin, (Mo. A.) 205 
SW 254; In re Drum St., 6 Phila. 
(Pa.) 84. 


[44° C259. 208 


or statute,?> a municipality, in the exercise of gen- 
eral power over its streets, may, at its discretion, 
change the width or grade.?® 
suggested by engineers doing state highway work 
may be adopted by a city commission of public 
And a borough may maintain a sidewalk 
upon a grade different from that of.the cartway.** 
The fixing of the grade of a roadway does not con- 
trol, with any exactness, the grade of the sidewalk, 
other than that it shall be constructed with reason- 
able reference to the established grade of the road- 
A statute providing that sidewalks, when 
completed, shall be at the established grade of the 
street, does not require that the top of the walk 
shall be precisely at grade in cases where it may 
be convenient for drainage or other purposes that 


A grade of a street 


constructed somewhat higher than 


[a] Such grading cniy as is neces- 
sary to make the sidewalk conform 
to the established grade is author- 
ized by the statute. Mound City v. 
Melvin, (Mo. A.) 205 SW 254, 

29. Cal.—Himmelmann y. Hoadley, 
44 Cal. 213. 

Ill.— Glencoe vy. Olson, 317 Ill. 263, 
148 NE 78; Glencoe v. Hurford, 317 
Ill. 203, 148 NE 69; Carbondale v. 
Reith, 316 Ill. 538, 147 NE 422. 

Ky.—Hardinsburg v. Mercer, 172 
Ky. 661, 189 SW 1117. 

La.—Thibodeaux v. Maggioli, 4 La. 
Ann. 73. 

Minn.—Yanish vy. St. Paul, 50 Minn, 
518, 52 NW 925. 

N. J.—Taintor v. Morristown, 33 N. 
J. a=-b1. 

N. Y.—Levine v. Hudson Public 
Works Commn., 195 App. Div. 351, 186 
NYS 877. 


Pa.—Levi v. Oakmont Borough, 44 
Pa. Super. 631; In re Walnut Ave. 
Impr., 19 Pa. Dist. 1060; Dobson v. 


Philadelphia, 7 Pa. Dist. 321. 

[a] Fixing different grades for op- 
posite sides of street.—A city council 
having general authority to establish 
the grades of streetS may, under 
peculiar circumstances, fix the grade 
for one side of a street on a ma- 
terially different level or plane from 
that of the other side, and, if neces- 
sary, construct a retaining wall along 
the center of the street, to Support 
the earth on the higher grade, such 
an exercise of public rights not being 
an infringement of the rights of an 
adjacent proprietor, whose property 
may be injured thereby. Yanish v. 
St. Paul, 50 Minn, 518, 52 NW 925. 

[b] Petition to improve streets 
eannot deprive the municipal authori- 
ties of the discretion to regulate the 
width of the cartway and sidewalks 
and to fix the curb lines. Levi v. 
Oakmont Borough, 44 Pa. Super. 631. 

[ec] Relief of traffic congestion.— 
An ordinance providing for the widen- 
ing of paved portions of streets and 
paving of alleys to relieve traffic con- 
gestion is not an abuse of discre- 
tion. Carbondale v. Reith, 316 Ill. 
538, 147 NE 422, ; 

{d] Widening of street is a local 
improvement, as distinguished from 
a general improvement, where such 
widening, while improving the street 
for general travel, would be a par- 
ticular advantage to the immediate 
,locality and increase the value of the 
property specially assessed. Glencoe 
v. Olson, 317 Ill, 268, 148 NE 78; 
Glencoe v. Hurford, 317 Ill. 203, 148 
NE 69. 

{e] The power to fix the grade of 
a sidewalk will .be implied from a 
statute granting power to construct 
and reconstruct sidewalks. Hardins- 
burg v. Mercer, 172 Ky. 661, 189 SW 
aba la kre 

30. Levine v. Hudson Public 
Works Commn., 195 App. Div. 351, 
186 NYS 877. 

31. Braucher v. Somerset Borough, 
58 Pa. Super. 130. 

32. Retire v. North 75 
Wash. 1438, 134 P 699. 


Yakima, 
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the street grade.2? That a city did not perma- 
nently improve its streets for some time after estab- 
lishing the grade, but made temporary repairs at 
the natural grade, does not constitute a change in 


the established grade which will 
owner to construct his sidewalk 
erade.** 


[§ 2366] (c) Sewers. Although 


laying a sewer is to some extent discretionary with 
the proper authorities,*° the plan adopted for the 
construction must conform with statutory and char- 


ter provisions.*® The adoption by 


and mayor of plans prepared by its engineer for a 
city sewer does not of itself amount to an exercise 
It is no objection to village 


of the police power.°? 
assessments for a system of relief 


system will contaminate the water supply of a 


near-by city taken from a lake 
sewers are to discharge, where the 
not object,?& nor is such a system 


383. Kaynor y. Cedar Falls, 156 | 
Iowa 161, 135 NW 564. 

34. Jones v. Gillis, 75 Wash. 688, 
135 P 627, 187 P 819 (where a lot 
Owner, before a-street was paved, 
constructed a sidewalk at the natural 
grade one foot above the established 
grade furnished him by the city engi- 
neer, the city could, after the paving 
was completed, compel him to lower 
his sidewalk to the _ established 
grade). 

35. Jackson v. Riffle, 219 Ky. 689, 
294 SW 142; Berdan v. Passaic Val- 
ley Sewerage Comrs., 82 N. J. Eq. 235, 
88 A 202 [aff 83 N. J. Eq. 340, 91 A 
1067]; Thatcher v. Toledo, 2 Oh. A. 
357, 22. Oh. Cir. Ct. N. S. 193. 

[a] Where the topography war- 
rants it, a city of the fourth class 
may construct sewers along rights of 
way other than streets. or alleys. 


Jackson v. Riffle, 219 Ky. 689, 294 
SW 142. 
{b] Injunction will not lie to pre- 


vent the collection of an assessment 
for a sewer emptying into a river on 
the ground that the sewer has no 
legal outlet and constitutes a nui- 
sance, in the absence of fraud or 
abuse of discretion in establishing 
such outlet. Thatcher v. Toledo, 2 
Oh. A. 357, 22 Oh. Cir. Ct. N: S. 1938. 

[ec] That pumping plant and pro- 
tecting wall will absorb most of the 
expense of the sewer improvement 
may not invalidate the plan for a 
sewer system. Pioneer Real Est. Co. 
v. Portland, 119 Or. 1, 247 P 319. 

» 36. Haggart v. Alton, 38 S. D. 527, 
162 NW 158. 

[a] Method held authorized.— 
Steps taken by a city council for con- 
struction of a sewerage system were 
authorized by and complied with pro- 
visions of the Sewerage Act, and re- 
sulted in lawful adoption of plans for 
a system of sewerage for one sew- 
erage district comprising the whole 
city. Haggart v. Alton, 38 S. D. 527, 
162 NW 158. 

37. State v. Omaha Water Co., 89 
Nebr. 553, 556, 181 NW 917. 

“Tt is evident that the legislature 
did not intend to vest the control of 
the water system of cities of the 
metropolitan class in the city engi- 
neer. Since the city has not legis-. 
lated on the subject and has not 
directed the respondent to elevate the 
water-main in question, we conclude 
that the district court did not err in 
refusing to compel the respondent to 
obey the orders of the city engineer.” 
State v. Omaha Water Co., supra. 

38. Northwestern Univ. v. Wil- 
mette, 230 Ill. 80, 91, 82 NE 615. 

“The city of Evanston is not here 
complaining, and the evidence clearly 
shows that under no circumstances, 
after the new system is completed, 
will more than an infinitesimal por- 
tion of the sewage of the village 
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In sections. 
authorize a lot 
on the natural 


[§§ 2365-2367 


trary to the spirit of a sanitary district act, when 
the improvement contemplated by such act has not 
reached completion.*® 

While the work of construction of 
sewers may be done in sections,*® it is not neces- 
sary that such sections be a part of a definitely 


ascertained whole.*! 


the method of 


the city council 
by 


General. 


sewers that the 
the council.*4 
into which the 
city itself does 
invalid as con- 


of Wilmette be discharged into the 
lake at the new outlet, and that the 
spillways to be constructed are so 
arranged that for an additional ex- 
pense of about $100 they can be made 
to fully comply with the contracts 
existing between the village of Wil- 
mette and the city of Evanston, and 
it will be time enough to adjust the 
contract relations between said city 
and village when those questions 
arise, and we are of the opinion they 
cannot properly be determined in this 
proceeding.’’ Northwestern Univ. v. 
Wilmette, supra. 

39. Gave v. Wilmette, 230 Ill. 428, 
433, 82 NE 656. f 

“In adding this territory to the 
sanitary district the legislature cer- 
tainly never contemplated that pend- 
ing the completion of the channel all 
power should be taken from the yvil- 
lage authorities to construct sewers 
to care for the sewage in that village. 
Until the main channel of the sani- 
tary district is extended to within the 
limits of the village of Wilmette, no 
serious contention can be made that 
the sanitary district trustees have 
control over the sewers and drains 


of the municipality.” Gave v. 
Wilmette, supra. 
40. Heman Constr. Co, v. Lyon, 


277 Mo. 628, 211 SW 68. 


41. Heman Constr. Co. v. Lyon, 
supra. 
[a] “May” not construed “shall.” 


—St. Louis Charter art 6 § 22 relates 
to the construction of sewers, and 
§ 28 to the estimate of the cost of 
sections of the work, and the conten- 
tion that the word “‘may” should be 
construed “shall” in the provision 
that ‘“‘the ordinance may provide for 
the whole work” must be overruled, 
since it is apparent that § 22 provides 
one possible method of procedure for 
construction by sections, and § 28 for 
construction as a whole, and the lat- 
ter section is not mandatory. Heman 
Constr. Co. v. Lyon, 277 Mo. 628, 211 
SW 68. 

42. Passaic Valley Sewerage 
Comrs, v. U. S,, 11 F. (2d) 748. 

[a] Thus they become liable for 
their ratable portion of obligations. 
Passaic Valley Sewerage Comrs. v. 
U. S., 11 F. (2d) 748. ' 

Power to contract generally se 
infra § 2484. 

43. Designation of material in: 
Contract see infra § 2521. 
Improvement ordinance see infra §§ 

2423, 2443. 

In petition for improvement see infra 

§ 2393. 

In plans and specifications see infra 


§ 2427. 
44. See statutory provisions, 
45. Vicksburg v. Robinson, 113 


Miss. 687, 74 S 617; Lanning v. Hast- 
ings, 98 Nebr. 665, 141 NW 817; Quam 
vy. Ft. Atkinson, 167 Wis. 219, 167 NW 


Contract with sewer commissioners. 
der an act creating a sewerage district and commis- 
sion, municipalities, empowered thereunder so to do, 
contract with such commissioners for the construc- 
tion and operation of sewers, they become principals 

virtue of their voluntary undertaking.*? 

[§ 2367] (2) Material for Construction**—(a) In 
The right to determine upon the material 
to be used in an improvement is usually vested in 
And when not controlled by statu- 
tory or charter provisions,** the decision of the mu- 
nicipal atithorities, except in extreme cases,*® is 


Where, un- 


251. 

{a] In a city of the first class of 
more than five thousand and less than 
twenty-five thousand inhabitants, a 
three-fifths majority of the abutting 
owners in a paving district may de- 
termine the material to be used for 
paving, but all other details of the 
construction are left for the city 
council. Lanning v. Hastings, 93 
Nebr. 665, 141 NW 817. 

[b] Concrete classed as stone.— 
(1) Under a city charter conferring 
power to provide for building of 
walks with “stone,” ete., walks may 
be ordered built of concrete composed 
of gravel, Portland cement, and sand. 
Vicksburg v. Robinson, 113 Miss. 687, 
694, 74 S 617. (2) “We think that 
concrete made in accordance with the 
specifications shown in this record, 
being composed of gravel, Portland 
cement, and sand, when laid and 
dried and hardened become equal in 
hardness and durability to natural 
stone, and may properly be classed 
as stone within the meaning of the 
original charter amendment.” Vicks- 
burg v. Robinson, supra. 

[c] Restriction of power of city 
council by right conferred on lot own- 
ers to petition for the use of cer- 
tain. materials applies only when 
improvements are made under the 
particular section of the general 
Charter Law, and does not limit the 
power conferred by other statutes. 
Quam v. Ft. Atkinson, 167 Wis. 219, 
167 NW 25h. 

[d] In Newfoundland (1) it has 
been held that it is within the proy- 
ince of the council, in the exercise of 
its powers of improvement and of its 
express statutory power of prescrib- 
ing the “materials of the pavement 
and roadway,” to modify and alter 
the kind of material to be used, and 
that it is not strictly limited to the 
directions of the statute. Municipal 
Council v. Stabb, 7 Newfoundl. 486, 
489 (“The very object of théir exist- 
ence is improvement and amendment, 
and adaptation to new conditions’’). 
(2) Wood blocks may be used where 
the statute specifies the laying of 
plank or stone pavements. Municipal 
Council v. Stabb, supra. 

46. lowa.—Burlington, ete., R. Co. 
v. Spearman, 12 Iowa 112. 

Ky.—Hood v. Lebanon, 15 SW 516, 
617, 12 KyL 813. 

Mo.—Huling v. Bandera Flag Stone 
Co., 87 Mo. A. 349. hy 

N. Y.—Berg .v. Grace, 1 NYSt 418 
[app dism 102 N. Y. 739 mem]. 

Pa.—Oxford Borough vy. Alexander, 
2 Chest. Co. 265. 

“The improvements must not only 
be useful, but be reasonable in char- 
acter; but, if so, the town or city 
may, by proper ordinance, regulate 
the material to be used, and the man- 
ner in which they shall be done. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eg ee ee 
ers. vy = ; 


final.*7 


necessary.*® 


validate the assessment.®2 


Initiation and referendum. In 


such diseretion®* the council performs an adminis- 


This is necessary for uniformity, and 
a proper improvement of the streets 


of a town.” Hood v. Lebanon, 
supra. ‘ P 
[a] Street crossings.—In the ab- 


sence of a provision in an act provid- 
ing for the paving of streets with 
granite blocks, as to the materials of 
which crosswalks are to be made, the 
commissioners may select the mate- 
rial from which the crossings may be 
best made, and the act is not invalid 
for that reason. Berg v. Grace, 1 
NYSt 418 [app dism 102 N. Y. 739 
mem]. 

47. Ark.—Williams v. Ft. Smith, 
165 Ark. 215, 263 SW 397. 

Cal.—Hyde vy. Wilde, 51 Cal. A. 82, 
196 P 118. 

Ill.—TIllinois Cent. R. Co. Vv. 
Stewart, 230 Ill. 204, 82 NE 590; Cram 
v. Chicago, 138 Ill. 506, 28 NE 757; 
Hindle v. Joliet, 200 Ill, A. 159. 

Ind.—Ogelsby vy. Indianapolis, (A.) 
149 NE 82. 

Iowa.—In re Apple, 161 Iowa 314, 
142 NW 1021; Swan v. Indianola, 142 
Iowa 731, 121 NW 547. 

Ky.—Realty Sav. Co. v. Southern 
Asphaltoilene Road Co., 180 Ky. 242, 
202 SW 679; O’Brien v. Markland, 6 
SW 713, 9 KyL 773. 

La.—Shreveport vy. Chatwin, 139 La. 
531, 71 S 791; Gunning Gravel, etc., 
Co. v. New Orleans, 45 La. Ann. 911, 
13 S 182. 

Mich.—Grand Rapids v. Grand 
Rapids Public Works, 87 Mich. 118, 
49 NW 481. 7 
- Mo.—Kansas City v. Askew, 105 
Mo. A. 84, 79 SW 483. 

N. Y.—Schenectady v. Union Col- 
lege, 66 Hun 179, 21 NYS 147; New 
York v. Belt Line R. Corp., 110 Misc. 
347, 181 NYS 301 [rev 193 App. Div. 
92, 183 NYS 830 (rev 230 N. Y. 86, 
129 NE 217)]. : 

Oh.—Scott v. Hamilton, 4 OhNP 
NS 1. 

Pa.—Philadelphia v. Pennsylvania 
Salt Mfg. Co., 286 Pa. 1, 132 A 792, 
Philadelphia v. Evans, 139 Pa. 483, 21 
A 200; Schenley v. Com., 36 Pa. 29, 
78 AmD 359; Neuin v. Pottsville, 70 
Pa. Super. 377; Philadelphia v. Pem- 
berton, 29 Pa. Co. 252; Taylor v. 
Philadelphia, 26 Pa. Dist. 979. i 

Wis.—Abbot v. Milwaukee, 148 Wis. 
22, 134 NW 136; Benson v. Waukesha, 
74 Wis. 31, 41 NW 1017. j 

Newfoundl.—Municipal Council v. 
Stabb, 7 Newfoundl. 486. 

[a] Borough president of the city 
of New York, in view of Greater New 
York Charter, may decide when and 
how the city streets shall be repaved. 
New York v. Belt Line R. Co., 110 
Misc. 347, 181 NYS 301 [rev 193 App. 
Div. 92, 183 NYS 830 (rev 230:N. Y. 
8&6, 129 NE 217)]. 

[b] Different pavements upon op- 


This discretion is not intended to be exer- 
cised by a blanket declaration or ordinance, but 
with respect to the particular work, as it becomes 
A city may provide in alternative for 
different materials, and reserve the right of selec- 
tion until after the bids have been received;*? and 
it is not required to select the cheaper rather than 
the higher priced material for such public work.®° 
Whether the city owns the fee, or merely an ease- 
ment, its continuous control over the streets carries 
with it the right to use old discarded material paid 
for by taxation on benefits to adjacent property.®* 
Where plans for the improvement of streets are 
drawn, the fact that the choice of several kinds of 
paving materials was left to the discretion of the 
commissioners, the cost of improvements being defi- 
nitely stated, does not render the plans so indefinite 
and uncertain as to fail to advise the property 
owners of the improvement to be made and to in- 
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meaning of the 


lation.># 


the exercise of 
statute permits, 


posite sides of street—Where the 
charter provides that the city may 
pave one side ‘of a street where the 
other has been improved before, it 
may require a pavement different in 
kind and cost from the one on the op- 
posite side. O’Brien y. Markland, 6 
SW 7138, 9 KyL 773. : 

[ec] More expensive materials in 
some parts.—‘‘We can see no reason 
why, if one part of a street need to 
be more solid than another, the city 
council should not have authority to 
adapt the specifications to this’ need. 
For illustration, if the greater part 
of the heavy hauling upon the street 
were known to go one way, and there- 
fore to pass over a particular side of 
the street, there ought not to be any 
reason why that side should not be 
made stronger.’ Shreveport v. Chat- 
win, 139: Tuas 535383" 7S Ol 

[ad] Same material may be used in 
making a new sidewalk as that of 
which the old walk was composed. 
Abbot v. Milwaukee, 148 Wis. 22, 134 
NW 136. 

[e] Stene to be prepared in the 
city.—Under the act of July 6, 1917 
(P. L. p 752), authorizing cities, 
counties, townships, boroughs, and 
other municipal divisions and subdi- 
visions of the commonwealth to pro- 
vide for the performance of all public 
work within their own territorial 
limits, and validating all such ordi- 
nances and regulations heretofore 
made, the Philadelphia Ordinances of 
Nov. 26, 1894, and Dec. 28, 1895, re- 
quiring all stone used in municipal 
work to be cut and prepared in the 
city, are valid. Taylor v. Philadel- 
phia, 26 Pa. Dist. 979. 

{f] Where a city charter permits 
streets to be paved, either upon peti- 
tion of a majority of the abutting 
owners or by a five-sixths vote of the 
common council, the council’s desig- 
nation of material in the latter case 
is binding on the board of public 
works. Grand Rapids v. Grand 
Rapids Public Works, 99 Mich, 392, 
58 NW 335. 

48. Hyde v. Wilde, 51 Cal. A. 82, 
196° P:118. 

49. Dowdy v. Mayfield, (Ky.) 281 
SW 485; Hodges v. Roswell, (N. M.) 
24% P3110, 

50. Ogelsby v. Indianapolis, (Ind. 
A.) 149 NE 82; 
142 Iowa 7381, 121 NW 547; Wagner 
v. Milwaukee, 180 Wis. 640, 192 NW 
994, 

[a] Where majority of property 
ownors filed no petition within the 
statutory time for the improvement 
of a street with one of two kinds of 
pavement, for which bids had been 
received, pursuant to several sets of 
specifications filed by the board of 
public works, the board had the right 


Swan vy. Indianola,. 
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trative act not legislative in character within the 


constitutional provision reserving 


to the people the right to initiate and refer legis- 


[§ 2368] (b) Discretion as Affected by Right of 
Property Owners. 
that the property owners shall have the right to 
select the material for an improvement from not less 
than two kinds designated does not contemplate that 
there shall be a right of selection between kinds, 
qualities, or makes of the material specified.5> And 
although, under a statute authorizing owners to re- 
quire a public board to adopt detailed specifications 
for some kind of pavement other than those origi- 
nally designated, the owners may determine the kind 
of pavement,°* they cannot compel the board to use 
a particular material.®? 

Nonaction by property owners. 
erty owners do not avail themselves of their right 
to select from the proposed materials, the city au- 
thorities may make the selection.58 


A statute or charter providing 


Where the prop- 


And where a 
but does not require, landowners 


to let the contract for the more ex- 
pensive kind to the contractor who 
was the lowest and best bidder for 
that kind and also for the less ex- 
pensive kind. Oglesby v. Indianap- 
olis, (Ind. A.) 149 NE 82. 


51. Williams. y. Ft. Smith, 165 
Ark, 215, 263 SW 397. 
52. Conway ov. District Imopr. 


Comrs. No. 20, (Ark.) 265 SW 45. 

538. See supra this section. 

54 Hyde v. Wilde, 51 Cal. A. 82, 
196 P 118 (a constitutional reserva- 
tion to people of right to initiate and 
refer legislation does not apply to the 
selection of material to be used in 
street improvement; and neither the 
council nor the electors can modify 
or restrict the power conferred by 
the California statute on the council 
to select material to be used in payv- 
ing streets), 


55. Nell v. Power, 107 SW 694, 32 
Kyl 952. 
[a] In Missouri, under Rev. St. 


[1909] §§ 8838, 8839, as amended by 
L. [1917] p 358, property owners have 
fifteen days, after order for improve- 
ment for grading sidewalks and curb, 
in which to select the material, but 
in all other street improvements they 
are limited to seven days. State v. 
Board of Public Works, (Mo. A.) 202 
SW 638. See Ross v. Gates, 183 Mo. 
338, 81 SW 1107 (an ordinance was 
valid which specified the kind of 
asphalt, the kind of brick, and the 
kind of macadam which might be 
used, and it was not necessary to 
designate two kinds of macadam for 
selection). 

[b] Where there is no charge of 
fraud or collusion between the con- 
tractor and the city, and the purpose 
of the council in making a substitu- 
tion was to lessen the cost, defendant 
cannot complain that she was not 
permitted to make the election be- 
tween the materials, since there was 
no undue haste on the part of the 
city, and failure to elect was the re- 
sult of her own laches. Nell v. 
Power, 107 SW 694, 32 Kyl 952. 


56. McGuire v. Indianapolis, 192 
Ind.) 738,) L386) NE 257, 

57. McGuire y. Indianapolis, su- 
pra. 

[a] “It is the result and not the 


details which those on the street have 
a right to control. It is for the board 
to say by specifications what test the 
materials shall have. It is for the 
owners living on the street to say 
whether it shall be brick, asphalt, 
ereosoted block or some other ‘kind 
of modern city pavement.’” McGuire 
v. Indianapolis, 192 Ind. 73, 75, 135 
NE 257. 

58. Barber Asphalt Pav. Co. v. 
Kansas City Hydraulic Press Brick 
Co., 170 Mo. A. 508, 156 SW 749. 
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to limit the power of the authorities, as to the kind 
of pavement to be used by specifying particularly 
in the petition the kind of material required, when 
no specification is made, the authorities may deter- 
mine the material at their discretion.°® Where prop- 
erty owners are given the right to choose the ma- 
terial with which a street shall be paved, but no 
mode is prescribed for ascertaining their wishes, 
the city authorities may assume that they have 
waived their rights in case they do not move in 
the matter.°° 

[§ 2369] (c) Patented Material.®1 It is not 
against public policy to permit the municipal au- 


thorities or the taxpayers along a street to choose: 


a superior pavement at a moderate price, although 
such pavement is patented.°? And where city au- 
thorities are vested with the authority to prescribe 
the character of a proposed improvement, their 
selection of a patented material cannot be impugned 
when made in good faith.** And it has been held 
that a charter provision, that except for repairs 
no patented pavement shall be laid except under 
such circumstances that there can be a fair and 
reasonable opportunity for competition, does not 
intend that the specifications as to materials to be 
used in constructing the pavement should be alike 
in the case of each bidder.** 

[§ 2370] (3) Grade of Labor. The grade of labor, 
as measured by the cost, to be employed, as well 
as the cost of the material to be used, is within 


59. McDonnell v. Little Rock 
Impr. Dist. No. 145, 97 Ark. 334, 133 
SW 1126. 

60. Moale y. Baltimore, 61 Md. 224. 


follow 


1112. 
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of a sewerage system, the city may 
either of 
Veatch vy. Gibson, 29 Ida. 609, 160 P 
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the discretion of the council,®*> and is not con- 
trollable by the court.%¢ 

[§ 2371] (4) Mode of Doing Work—(a) In Gen- 
eral. Unless otherwise provided for by charter or 
statute,*? the manner of making improvements lies 
within the discretion of the municipality.°* When 
the mode of doing the work is designated by ordi- 
nance, it must be followed, except in minor details, 
by the ministerial officers who are charged with 
carrying it out.°® An ordinance providing that side- 
walks shall be constructed or repaired under the city 
engineer’s control applies-not only to those who 
perform the manual labor, but to the owner of the 
abutting property or other person procuring the 
construction or repair."? Where a city has under- 
taken to avail itself of the proyision of a statute 
regulating local improvements, and has fixed by a 
general ordinance the method of procedure to be 
followed, it is limited to the mode so preseribed.‘? 

Agreement with property owners. In ease it is 
necessary that there be an attempt made to agree 
with the owners of property as to how the work shall 
be done, the making of such attempt is sufficiently 
shown by the fact that notice is given to the per- 
sons interested of a time and place at which they 


may be heard." 


[§ 2872] (b) Contract or Work under Direct 
Supervision of City7*—aa. Contract Necessary. 
Where the charter or statute so provides, the work 
must be done by contract,’* and it is usually pro- 


A.) 107 SW 120 [mod on _ other 
grounds 101 Tex. 535, 109 SW 1089, 
17 LRANS 758]. 


the procedures. 


71. 


61. Contract for patented material 
see infra § 2496. 

62. Union Pav. Co. v. Schenectady 
Bd. of Contract, ete., 74 Misc. 646, 134 
NYS 740. 

[a] The charter may authorize the 
selection of a certain kind of material 
by the property owners, although the 
bid for another kind named in the 
specifications is lower in _ price. 
Union Pav. Co. v. Schenectady Bd. of 
COUTEBEL, etc., 74 Misc. 646, 134 NYS 
740. 

63. Meek vy. Chillicothe, 181 Mo. A. 
Diligence (LO. Savy, alo Ds 

“Where the law invests the council 
with authority to prescribe the char- 
acter of the proposed improvement, 
and the council, in good faith, selects 
a patented material controlled by a 
monopoly, such action cannot be im- 
pugned on the ground that the mate- 
rial, in fact, possesses no points of 
superiority over others used for the 
same purpose. There is no proof that 
the council acted in bad faith and 
without such proof the whole case of 
plaintiffs falls to the ground.’ Meek 
y. Chillicothe, supra. 

64. Warren Bros. Co, v. New York, 
190 N. Y. 297, 88 NE 59. 

[a] Paving contract held valid.— 
“In my view of the law, as it is con- 
ceded that patented pavements may 
be laid, the only possible way of se- 
curing competition into which a pat- 
ented pavement can enter is to pro- 
vide, as was done in the case at bar, 
for certain classes, certain kinds, cer- 
tain character of work, and have the 
competition between such _ classes, 
kinds or character.” Warren Bros. 
Co. v. New, York, 190 N. Y.. 29%, 305, 
83 NE 59. 


65. Wagner v. Milwaukee, 180 
Wis. 640, 192 NW 994. 

6G. Wagner v. Milwaukee, supra. 

67. Veatch v. Gibson, 29 Ida. 609, 


160 P 1112; Kaynor v. Cedar Falls, 
156 Iowa 161, 135 NW 564; Ashland 
v. Stewart, 214 Ky. 234, 282 SW 1092; 
Thompson vy. Boonville, 61 Mo. 282. 
[a] Where two methods are pro- 
vided by statute for the construction 


{b] Permanent sidewalks.—While, 
under an article providing that the 
construction of permanent sidewalks 
should not. be made until the bed of 
the same shall have been graded, So 
that, when completed, the sidewalks 
will be at the established grade, the 
sidewalk must conform to the grade 
when completed, the top of the walk 
need not be precisely at grade, as it 
may be more convenient for drainage 
purposes, etc., that the sidewalk be 
constructed somewhat higher than 
grade. Kaynor v. Cedar Falls, 156 
Iowa 161, 135 NW 564. 

[ec] Where a city charter gives 
the mayor and city council authority 
to regulate, pave, and improve its 
streets, the mode prescribed by the 
charter for the performance of such 
work must be_ strictly pursued. 
LN yaar Vv. Boonville, 61 Mo. 

68. Ind.—Boyce v. Tuhey, 163 Ind. 
202, 70 NE 531. 

Iowa.—In re Apple, 161 Iowa 314, 
142 NW 1021; Downing v. Des Moines, 
124 Iowa 289, 99 NW 1066. 

Ky.—Overall v. Madisonville, 125 
Ky. 684, 102 SW 278, 31 KyL 278, 12 
LRANS 433; Barber Asphalt Pav. Co. 
v. Gaar, 115 Ky. 334, 73 SW 1106, 24 
KyL 2227; Hood v. Lebanon, 15 SW 
516, 12) Ky 813. 


Mass.—Parsons v. Worcester, 234 
Mass. 108, 125 NE 205. Compare 
Smith v. Gloucester, 201 Mass. 329, 


87 NE 626 (holding that the laying 
out of a street gave the city no right 
to construct a pipe over private land 
to connect a catch basin in the street 
and a ditch on plaintiff's land, which 
originally was a natural watercourse 
extending across the street). 

Or.—Wilson y. Medford, 107 Or. 
624, 215 P 184. 

Pa.—Philadelphia vy. Pennsylvania 
eat Mies Coe 286 Sas 1. Soles 

69. Martin v. Oskaloosa, 126 Iowa 
680, 102 NW 529; Barber Asphalt 
Pav. Co. v. Gaar, 115 Ky. 334, 73 SW 
1106, 240 Kyl. 2227. 

70. Kampmann y. Rothwell, (Civ. 


Bowman y. Waverly, 155 Iowa 
745, 128 NW 950. 

72. Lawrence v. Webster, 167 
Mass. 513, 46 NE 123 (where the city 
council ordered that certain lands 
should be filled to abate a nuisance 
and gave notice to the owners that at 
a time and place named it would 
order the lands to be filled and would 
assess the expense of such filling, or 
a portion of it, to the owners). 

73. Contract: 

Generally see supra §§ 2184-2212. 
For improvements generally see infra 

§ 2484 et seq. 

74  Foxen v. Santa Barbara, 166 
Cal.: 77, 134 P 1142; Matthews v. 
Livermore, 156 Cal. 294, 104 P 303; 
Tompkinsville v. Miller, 195 Ky. 143, 
241 SW 809; Tripler v. New York, 139 
N.Y. 1, 34 NE 729; In re Blodgett, 
91 N. Y. 117; In re Weil, 83 N.Y. 5438: 
In re Emigrant Industrial Sav. Bank, 
75 N. Y. 3888; Boas v. New York, 85 
Hun 311, 32 NYS 967; Smith v. New 
York, 82 Hun 570, 31 NYS 783 [aff 
145 N. Y. 641 mem, 41 NE 90 mem]; 
ie re. Newton; 9° “tun CN: =3Y) 

_[a]. General power given by Mu- 
nicipal Corporation Act, empowering 
the board of trustees of cities of the 
sixth class to construct sewers, and 
to perform all other acts necessary 
or proper to carry out the provisions 
of the act, is limited by a particular 
section as amended providing that 
sewer work, costing more than one- 
hundred dollars, shall be done by 
contract, to be let to the lowest bid- 
der, after notice, so that the con- 
struction of sewers costing more 
than one hundred dollars must be 
done by contract, let after notice, but 
sewers not costing more than one 
hundred dollars must be done by con- 
tract let after notice, and an oppor- 
tunity for competing bids, but sewers 
not costing more than one hundred 
dollars may be built in any manner, 
with or without contracts or the tak- 
ing of bids. Matthews v. Livermore, 
156 Cal. 294, 104 P 303. 

{b] Under the charter of Santa 
Barbara, the act of the water com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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’ 
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vided by charter or statute that a work of any 
magnitude be let by competitive contract.7> Unless 
such a provision is followed, an assessment to pay 
for the work is invalid.7¢ And the fact that a city 
advertised for bids for street construction, and did 
not receive any, does not authorize it to construct 
the improvement itself, and charge the cost against 
the abutting property owners.” 

[§ 2373] bb. Contract Unnecessary. In the ab- 
sence of a requirement to that effect,’® a city need 
not let public work to contractors,7® but may do 
it through its own officers.8° And a charter provi- 
sion requiring all contracts for public improve- 
ments to be let to the lowest responsible bidder does 
not prohibit the city from constructing approaches 
to a bridge, under direction of its own engineers 
and officers.*+_ The doing of work by a committee 
with the approval of the council is the act of the 
council, and as such the act of the city within a 
statute providing that, where there are no bidders 
for the construction of sidewalks, the city may 
proceed to construct the same at its own expense.®? 
Where a city is authorized to construct a street 
improvement through the street commissioner, or 
have the work done under contract, in case the 
abutting owners fail to perform the work within the 
time prescribed, it is immaterial to the rights of 
such owners which method is adopted, so long as 
they are charged no more than the actual cost of 
the work.** Where certain street improvements are 
necessary, in which both a city and a street railway 
company are interested, the city has power to bind 
itself by a contract with the railway company that 
the city shall do the work and that the railway 
company shall pay a stipulated price therefor.*4 A 


missioners of the city in construct- 
ing waterworks by day labor, and not 
by contract, as provided by its 
charter, was ultra vires. Foxen v. 
aes Barbara, 166 Cal. 77, 134 P 
{[c] Work not within exception 
clause.—(1) The exception in such a 
provision exempting from the con- 
tract system work “in progress” 
when the charter was adopted applies 


NE 768. 


350, 30 S 840. 


etesaR..: Cai; 
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Ill.—Peo. y. Peyton, 214 Ill, 376, 73 


Ind.—Cummins v. Seymour, 79 Ind. 
491, 41 AmR 618. 
La.—Monroe v. Johnson, 


Mass.—Worcester 
194 Mass. 


Miss.—Edwards House Co. v. Jack- 
son, 91 Miss. 429, 45 S 14. 84. 
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power given a city council to provide for the ex- 
tension or construction of lateral sewers, and to 
apportion the actual cost of labor or material ex- 
pended, does not limit the city council to the exten- 
sion or construction of the work by the employment 
of laborers, or by permitting the respective lot 
owners to do the work themselves along and in 
front of their lots respectively, but authorizes the 
city council to provide for such construction by the 
making of a contract for the construction of the 
work as a whole.®® 

[§ 2374] (5) Time for Doing Work. Selection 
of time for doing the work is within the discretion 
of the municipality,8* and ‘this discretion will not 
be interfered with merely because in the season se- 
lected the cost of making an improvement is greater 
than it would be at another time.8? Under a statute 
which provides that proceedings to open a street 
shall not be proceeded with by a borough unless the 
same are started within two years after the pas- 
sage of the ordinance locating the street, if proceed- 
ings are started within the two years they need not 
be fully ended within that time.88 And it is no 
defense to an action by the municipality to recover 
the cost that, because of delay in making. the im- 
provement, there was a considerable increase in the 
expense through an advance in price for labor and 
materials.®® 

[§ 2375] 1. Delegation of Power and Grant of 
Franchise—(1) Delegation of Power by Munici- 
pality—(a) In General. The power to make im- 
provements as a governmental function,®° usually 
vested in the council or like municipal body,®! may 
not, under rules respecting delegation of powers 
already discussed,®2 be delegated by the tribunal 


Roanoke, 91 Va. 52, 20 SE 895, 27 
LRA 551. 

82. Fayette v. Rich, 122 Mo. A. 
145, 158, 99 SW 8. 

“The council as a body could not go 
out and construct the walk, some one 
had to do so under its direction.” 
Fayette v. Rich, supra. 

83. Edwards House Co. 
son, 91 Miss. 429, 45 S 14. 
Worcester v. Worcester, 


106 La. 


v. Worcester, 


228, 80 NE 
v. Jack- 


etc., 


only to work already begun, which 
was “in progress’ on a system and 
‘mode of its own, and which could not 
be interfered with unless at the peril 
of evil consequences. In re Blodgett, 
91 N. Y. 117. (2) Where a street, 
for the purpose of constructing a 


sewer therein, is divided into sec- 
tions, and each section is divided 
into subsections, commencement of 


work on one of the subsections is not 
a commencement on all the other 
Subsections composing the _ section, 
and, therefore, work is not, by reason 
of such commencement, “in progress” 


- on such other subsections, within the 


provision that all work involving 
an expenditure exceeding a certain 
amount shall be by contract, ‘‘ex- 
cepting such works now in progress 
as are authorized by law or ordinance 
to be done otherwise than by con- 
tract.” Boas v. New York, 85 Hun 
SAP 82S 967: 
' 75, See statutory provisions, 

7G. In re Blodgett, 91 N. Y. 117; 
In re Weil, 83 N. Y. 5438; In re Rob- 
bins, 82 N. Y. 131; In re Emigrant In- 
dustrial Sav. Bank, 75 N. Y. 388; 
Smith v. New York, 82 Hun 570, 31 
NYS 1783 [aff 145 N. Y. 641 mem, 41 
NE 90 mem]; In re Newton, 19 Hun 
(N. Y.) 470; Matter of New York 
Presbytery, 9 Daly (N. Y.) 116. 

77. Tompkinsville v. Miller, 195 
Ky. 148, 241 SW 809. 
| 78 Contract made necessary see 
supra § 2372. 
. 49. Cal.i—Warren -Bros. Co, v. 
Boyle, 42 Cal. A. 246, 183 P 706. 

Fla.—Geiger v. Filor, 8 Fla. 325. 


Mo.—Fayette v. Rich, 122 Mo. A. 
145, 99 SW 8. 

Pa.—Lea v. Philadelphia, 32 LegInt 
292. 

Va.—Home Bldg., etc., Co. v. Roan- 
oke, 91 Va. 52, 20 SE 895, 27 LRA 551. 

Wash.—Malette v. Spokane, 77 
Wash. 205, 187 P 496, 51 LRANS 686, 
AnnCas1915B 225. 

{a] Bepairs.—Substantial repair 
of a pavement falls within a city 
ordinance requiring repairs to be 
done by the supervisors of the high- 
ways, by:means of labor, and not by 
contract when it is not a renewal or 
second construction. Lea y. Philadel- 
phia, 32 LegInt (Pa.) 292. 

80. Warren Bros. Co. v. Boyle, 42 
Cal. A. 246, 183 P 706; Malette v. 
Spokane, 77 Wash. 205, 187 P 496, 51 
LRANS 686, AnnCas1915B 225; and 
cases supra note 79. i 

[a] An accepted street may he im- 
proved, under some statutes, under 
direction and control of the board of 
public works, where the entire ex- 
pense is to be paid by the municipal- 
ity. Warren Bros. Co. v. Boyle, 42 
Cal. A. 246, 183 P 706. 

[b] Spokane City Charter, pro- 
viding for public improvements at 
the instance of the city council or the 
board of public works, does not re- 
quire that such improvements shall 
be .accomplished by contract, but 
vests a discretion in the council or 
board to do the work by day labor or 
contract. Malette v. Spokane, 77 
Wash. 205, 137 P 496, 51 LRANS 686, 
AnnCas1915B 225. 

21. Home Bildg., 


eter , CO.) uve 


R. Co., 194 Mass. 228, 80 NE 232. 

85. Jones v. Whitaker, 33 Okl. 13, 
124 P 312; Jones v. Holzapfel, 11 Okl. 
405, 418, 68 P 511. 

“The power expressly given is that 
the city council may, by ordinance, 
‘provide for’ the extension or con- 
struction of laterals. It is true that 
the ‘actual cost of labor or material 
expended’ in constructing such lateral 
along the lot assessed constitutes a 
limitation, but it is a limitation upon 
the power of the council to incur 
costs and expenses, and not a limita- 
tion upon the manner or mode which 
they shall adopt to ‘provide for’ the 
construction of sewers. If the city 
council did not exceed the ‘actual cost 
of labor or material expended’ in con- 
structing the Sewer they are left free 
to ‘provide for’ the work in the man- 
ner in which they may find best 
suited for it, and in ‘providing for’ 
the construction they may do so by 
contract with outside parties.” Jones 
v. Holzapfel, supra. 

86. Guilfoyle v. Maysville, 129 Ky. 
532, 112 SW 666; Philadelphia v, 
Evans, 139 Pa. 4838, 21 A 200. 

87. Philadelphia v. Evans, supra, 

88. United Brethren Cong: v. 
Emaus. Borough, 56 Pa. Super. 
Waking 

89. Philadelphia v. Pennsylvania 
Salt Mfg. Co., 286 Pa. 1, 132 A 792. 

90. See supra §§ 177-183 in 43 C. 
J.; and § 2268, , 

91. See constitutional, 
and charter provisions, 

92. See supra §§ 237-244 
Cindi 


statutory, 
in 43 
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upon whom it is conferred,®* unless permission to 
do so is expressly granted.°* So a council committee 
or other board officer may not be empowered by 


93. Cal.—Grant v. Barber, 135 Cal, 
188, 67 P 127; Powers v. Holmes, 55 
Cal. A. 454, 203 P 1023. 


Colo.—Leadville v. McDonald, 67 
Colo, 131, 186 P 715. 
Conn.—Donnelly v. New Haven, 95 


Conn. 647,.111 A 897. 
tll. Kreigh y. Chicago, 86 Ill. 407. 
Ind.—Martindale v. Rochester, 171 

Ind. 250, 86 NE 3821. ' 
Iowa.—Erickson v. Cedar Rapids, 

193 Iowa 109, 185 NW 46; Clark v. 

Martin, 182 Iowa 811, 166 NW 276. 
Ky.—Hydes v. Joyes, 4 Bush 464, 

96 AmD 311; Henderson v. Brown, 7 

Kyl 609, 13 Ky. Op. 941. 


Md.—Philadelphia, ete. R. Co. v. 
Baltimore, 121 Md. 504, 88 A 263 
(recognizing rule), 

Mich.—Scovill v. Ypsilanti, 207 
Mich, 288, 174. NW 139; Scofield v. 


Lansing, 17 Mich. 437. 
Minn.—Minneapolis Gas Light Co. 
Tagg nepene 36 Minn, 159, 30 NW 


Miss.—Edwards Hotel, ete., R. Co. 
v. Jackson, 96 Miss. 547, 51S 802. 

Mo.—Whitworth v. Webb City, 204 
Mo. 579, 103 SW 86; Barber Asphalt 
Pav. Co. v. Tomlinson, 141 Mo. A. 422, 
125 SW 1175. 

N. J.—Bodine y. Trenton, 36 N. J. 
L. 198. 

N. Y.—Birdsall v. Clark, .73 N. Y. 
73, 29 AmR 105; Morey v. Buffalo, 59 
Misc. €03, 111 NYS 463. 

Oh.—Lippleman v. Cincinnati, 10 
a Dec. (Reprint) 825, 21 CincLBul 


Or.—Lawrence v. Portland, 85 Or. 
586, 167 P 587; Baker City Mut. Irr. 
Co. v, Baker City, 58 Or. 306, 110 P 
392, 113-P 9. 

Pa.—iIn re 
Super. 116. 
fea I.—Rounds v. Mumford, 2 R. I. 
lea ila v. Nashville, 2 Swan 


Dorranceton, 71 Pa. 


Tex.—Lampasas vy. Huling, (Civ. 
A.) 209 SW 213. 
Va.—McCrowell v. Bristol, 89 Va. 
652, 16 SE 867, 20 LRA 653. 
Va.—Stifel v. Hannan, 95 W. 


Ww. 
Va. 629, 1238 SE 428. 

Wis.—Lisbion Ave. Land Co. 
Lake, 134 Wis. 470, 1183 NW 1099. 

[a] A municipal corporation can- 
not surrender to others its authority 
and power to control and regulate the 
construction, maintenance, and use 
of sewers within its limits. Stifel 
v. Hannan, 95 W. Va. 629, 123 SE 


428. 

Determination of character, 
kind, and extent of improvement can- 
not be delegated to the city engineer. 
gS faa v. Portland, 85 Or. 586, 167 

587. 


Vv. 


[c] Control of bed and banks of 
' river.—Under acts giving certain 
cities power to control beds and 


banks of a river within the city 
limits and to improve the banks to 
prevent flood damage, any contract 
purporting irrevocably to surrender 
such right by the city is void. Erick- 
son v. Cedar Rapids, 193 Iowa 109, 
185 NW 46. 

94. Philadelphia, etc., R. Co. vy. 
Baltimore, 121 Md. 504, 88 A 2638; St. 
Louis v. Gleason, 15 Mo, A. 25 [rev on 
other grounds 89 Mo, 67, 14 SW 768]; 
Baker City Mut. Irr. Co. v. Baker 
Clty BS Or. 806; 210 P 392) Les Eo" 
Denison, etc., Suburban R. Co. v. 
James, 20 Tex. Civ. A. 358, 49 SW 
660. See Scovill v. Ypsilanti, 207 
ary 288, 174 NW 139 (recognizing 
rule). 

[a] Under Baltimore City Charter, 
the mayor and city council were not 
bound to delegate to the commission 
on the city plan the opening of the 
highway authorized by c¢ 110, but 
could delegate such duty to the com- 
missioners for opening streets, the 
authority to delegate to the former 
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being in the alternative and_permis- 
sive and not obligatory. Philadel- 
phia, etc., R. Co..v. Baltimore, 121 Md. 
504, 88 A 268. 

[b] Under a constitutional provi- 
sion authorizing a city to make its 
own charter in harmony with the 
constitution and laws of the state, 
and subject thereto, it has been held 
that a city might by its charter con- 
fer upon a court special jurisdiction 
in street opening proceedings. St. 
Louis v. Gleason, 15 Mo, A. 25 [rev 
on other grounds 89 Mo, 67, 14 SW 


768]. 

95. Bodine v. Trenton, 36 N. J. L. 
198. 

96. Colo.—Leadville v. McDonald, 


67 ‘Colo mils L864 P) 715. 

Ind.—Egbert v. Lake Shore, etc., R. 
Co., 6 Ind. A, 350, 33 NE 659. 

Ky.—Henderson v. Brown, 7 Kyl 
609, 13 Ky. Op. 941. 

Mich.—Chilson vy, Wilson, 38 Mich. 
267. 

Mo.—Koeppen v. Sedalia, 89 Mo. A. 
648. 

Oh.—Lippleman v. Cincinnati, 10 
Oh. Dec. (Reprint) 825, 21 CinecLBul 
216. 

Pa.—In' re Dorranceton, 71 ‘Pa. 
Super. 116; Scranton v, McDonough, 1 
LackLegN 177. 

R. I.—Rounds v. Mumford, 2 R. I. 
154. 

‘[a] Delegation to a railroad com- 
pany (1) for its private advantage, at 
the expense of property owners, is 
unlawful. Egbert v. Lake Shore, etc., 
Ri. Co.,=6 Ind. ‘A. 350, 383 NE 659. 
(2) A street committee of a city 
council has no authority to authorize 
a railroad company to change the 
grade of a street, unless conferred by 
charter or by the council. Denison, 
ete., Suburban R. Co. v. James, 20 
Tex, Civ. A. 358, 49 SW 660. 

97. Cal—Powers v. Holmes, 55 
Cal. A. 454, 203 P 1023, 

Ill.—Peo. v. Meerts, 267 Ill. 210, 108 
NE 57; Illinois Cent. R. Co. v. Effing- 
ham, 172 Ill. 607, 50 NE 103; Brad- 
ford v. Pontiac, 165 Ill. 612, 46 NH 
794. 

Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 821; Merrill v. Abbott, 
62 Ind. 549. 

Iowa.—Clark v. Martin, 
811, 166 NW 276. 

Ky.—Murray v. 
240. 


182 Iowa 


10 Bush 

Miss.—Macon v. Patty, 57 Miss. 
378, 34 AmR 451, 

Mo.—Haag v. Ward, 186 Mo. 325, 
85 SW 391; Thomson vy. Boonville, 61 
Mo. 282; Sheehan y. Gleeson, 46 Mo. 
100; Ruggles v. Collier, 43 Mo. 353; 
(A.) 180 SW 


Tucker, 


California v. Kiesling, 
559; Municipal Securities Corp. v. 
Gates, 1380 Mo. A. 552, 109 SW 85; 
Ramsey v. Field, 115 Mo, A. 620, 92 
SW 350; Gallaher v. Smith, 55 Mo, A, 
116; Young v. Kansas City, 27 Mo. A. 
101. 

N. Y.—Birdsall v. Clark, 78 N. Y. 
73, 29 AmR 105 [rev 7 Hun 351]; 
Morey v. Buffalo, 59 Mise. 608, 111 
NYS 463. 

Or.—Lawrence y. Portland, 85 Or. 
586, 167 PB 587. 

Tenn.—Whyte v. Nashville, 2 Swan 


364. 
Va.—McCrowell v. Bristol, 89 Va. 
652, 16 SE 867, 20 LRA 658. , 
[a] Rule applied.—The city of 


Nashville had no power to delegate 
to any One or more members of the 
board of aldermen authority to give 
notice to such citizens as they might 
select to construct foot pavements in 
front of their lots, and in the event 
of the failure to make such pave- 
ments within the time fixed by a by- 
law of the corporation to have them 
made at the expense of the owner of 


the lot. Whyte v. Nashville, 2 Swan 
| (Tenn.) 364. 
[b] Under a statute providing 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ordinance to exercise discretion as to the opening, 
grading,®* improving,” or lighting®* of streets, lay- 
ing of sewers,®? or determining upon costs* or man- 


that a vote of three fourths of a town 
council is necessary before a sidewalk 
can be reconstructed, the council 
must vote as to the particular walk 
proposed to be reconstructed, and the 
power to determine what walks 
should be rebuilt and to rebuild them 
cannot be delegated to a committee. 
Clark v. Martin, 181 Iowa 811, 166 
NW 276. 

[c] Correction of description.—A 
committee estimating the cost of im- 
proving a street, as provided for by 
ordinance, has no discretion to omit 
from the estimate any part of the 
improvement so as to remedy an in- 
sufficient description in the ordinance. 
Illinois Cent. R. Co. v. Effingham, 172 
Ill. 607, 50 NE 103, 

{d] Sidewalks.—(1) Discretion as 
to the construction and maintenance 
of sidewalks cannot be delegated. 
Peo. v. Meerts, 267 Ill. 210, 108 NE 
57; Macon v. Patty, 57 Miss. 378, 34 
AmR 451; California v. Kiesling, (Mo. 
A.) 180 SW 559; Municipal Securities 
Corp. v. Gates, 130 Mo. A. 552, 109 
SW 85; Ramsey v. Field, 115 Mo. A. 
620, 92 SW 350; Birdsall v. Clark, 73 
N. Y. 78, 29 AmR 105 [rev 7.Hun 
351]; McCrowell v. Bristol, 89 Va. 
652, 16 SE 867, 20 LRA 653. (2) But 
an ordinance providing that a side- 
walk might, at the option of the con- 
tractor, be constructed of pine, white, 
or burr oak of certain dimensions, did 
not delegate legislative authority, 
and was valid. Gallaher vy. Smith, 55 
Mo. A. 116. 

[e] Resolution of intention to im- 
prove street excepting parts of street 
already improved by property owners 
if “in condition satisfactory to the 
street superintendent’. was not a 
delegation of power to the street 
superintendent since he is not desig- 
nated as arbiter, and under the stat- 
ute his decision is subject to review 
by the council. Powers vy. Holmes, 55 
Cal. A, 454, 455, 203 P 1023. 

{f] Resolution preliminary to fur- 
ther action by council is not a delega- 
tion. Thus, where a city council 
ordered the city engineer to submit 
plans for two kinds of paving, and he 
complied, and thereafter the council 
called for bids, accepted the lowest 
bid, and by ordinance determined the 
character, kind, and extent of the im- 
provements, the council did not dele- 
gate its functions to the city engi- 
neer. Lawrence vy. Portland, 85 Or. 
586, 167 P 587. 

98. Minneapolis Gas Light Co. v. 
Minneapolis, 36 Minn. 159, 30 NW 
450; Gulf, ete. R. Co. v. Riordan, 
(Tex. Civ. A.) 22 SW 519. 

99. Weaver v. Canon Sewer Co., 
18 Colo, A, 242,°70 P9653; St. Louis 
v. Clemens, 52 Mo. 133. 

1. McCaleb v. Dreyfus, 156 Cal. 
204, 103 P 924; Burns v. Casey, 13 
Cal. A, 154, 109 P 94; Merritt v. Port- 
chester, 29 Hun 619 [aff 101 N. Y. 634 
mem]. But compare Maryland cases 
infra note 13. 

[a] Power to determine cost not 
delegated.—(1) A provision in speci- 
fications for a street improvement, 
that ‘‘a proper foundation shall be 
prepared by tamping the earth upon 
which they (curbs, gutters and round 
corners) are to rest,” specifically pro- 
vides what shall constitute a “proper 
foundation” as specified, and does not 
on its face delegate to the superin- 
tendent of streets power to determine , 
that question so as to enable him to 
increase or diminish the cost of the 
work at his will. Burns v. Casey, 13 
Cal. A. 154, 159,109 P94. (2) A pro- 
vision in sewer specifications that if, 
in the judgment of the city engineer, 
it shall be necessary to form any part 
of the foundation of the sewer of 
concrete, it shall be paid for as extra 
work, was not void as giving the city 
engineer discretionary power to vary 
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ner,” or place of doing the work,? nor may the coun- 
cil empower a ministerial officer to extend the time 
fixed by ordinance for the completion of an im- 


provement.* 


Extent and limits of rule; ministerial functions. 
The rule against delegation of power® cannot, of 


the cost of the work. McCaleb v. 
Dreyfus, 156 Cal. 204, 103 P 924, 

2. Cal.—Grant vy. Barber, 135 Cal. 
188, 67 P 127. 

Ill.— Chicago v. Arnold, 261 Ill. 142, 
103 NE 587; Moore vy. Chicago, 60 Ill. 
243; Foss v. Chicago, 66 Ill. ‘354. 

Mo.—Gratz v. Kirkwood, 182 Mo. A. 
581, 166 SW 319. 

N. Y.—Peo. v. Haverstraw, 137 N. 
Y. 88, 32 NE 1111; Phelps v. New 
York, 112 N. Y. 216, 19 NE 408, 2 LRA 


626; Tappan v. Young, 9 Daly 357; 
Matter of New York Presbytery, 57 
HowPr 500. 

Or.—Baker City Mut. Irr. Co. v. 
Baker City, 58 Or. 306, 110 P 392, 
PSE PLO 


[a] Alteration of plan.—A provi- 
sion in a street improvement ordi- 
nance, that a committee of the council 
might make alterations either before 
or after the commencement of the 
work, was invalid as a delegation to 
a committee of the power conferred 
by statute on the council. Gratz v. 
Kirkwood, 182 Mo. A. 581, 166 SW 
319. 

[b] Property owner bound by 
-engineer’s plans.—An ordinance re- 
quiring an owner of irrigation ditches 
in streets to be improved to apply 
for plans to be prepared by the city 
engineer, and declaring that a failure 
of the owner of the ditches to agree 
to pay the cost of the contemplated 
changes shall amount to an abandon- 
ment of the right to occupy any part 
of the streets, is invalid, as delegat- 
ing power to determine plans for the 
ditches, and the failure of an owner 
of ditches to demand plans, or to 
covenant to pay the cost of making 
the alterations, does not relieve the 
eouncil from the necessity of adopt- 
ing an ordinance prescribing | gen- 
erally the kind and size of the pipe or 
other means considered requisite, and 
directing the manner of laying it. 
Baker City Mut. Irr. Co. v. Baker 
City, 58 Or. 306, 110 P 392, 113 P 9. 

8. Richardson y. Heydenfeldt, 46 
Cal, 68. 

4. McQuiddy vy. Brannock, 70 Mo. 
A. 535 


5. See supra this section. 
6 Cal.—McCaleb v. Dreyfus, 156 
Cal. 204, 103 P 924; Powers v. 
Holmes, 55 Cal. A. 454, 203 P 1023, 
Burns v. Casey, 13 Cal. A. 154, 109 P 
4, 
Colo.—Leadville v. McDonald, 67 
Colo. 131, 186 P 715. 

Conn.—Donnelly v. New Haven, 95 
Conn. 647, 111 A 897. 

Ga.—Washington v. Faver, 155 Ga. 
680, 117 SE 653. / i 

Iil.—Northwestern Univ. v. Wil- 
mette, 230 Ill. 80, 82 NE 615. 

Ind.—Martindale vy. Rochester, 171 
Ind. 250, 86 NE 321; Indiana Truck 
Farm Co. v. Schneider, 74 Ind. A. 24, 
128 NE 617. 

Jowa.—Brewster v. Davenport, 51 
Iowa 427, 1 NW 9737. 

Kan.—Ferguson vy. Cable, 84 Kan. 
576, 114 P 852. 

Ky.—Hisenschmidt v. Ader, 185 Ky. 
280, 215 SW 48. 

Me.—Bowers v. Barrett, 85 Me. 382, 
27 A 260; Dorman y. Lewiston, 81 Me. 


411,17 A 316. 
Md.—Johns Hopkins Club Bldg. Co. 
w, Page, 130 Md. 282, 100 A 298; 


Baltimore v. Clunet, 23 Md. 449. 

Mass.—Faber y. New Bedford, 135 
Mass. 162. . 

Minn.—Lee vy. Scriver, 143 Minn. 17, 
172 NW 802. 

Mo.—Gilsonite Constr. Co. v. 
Arkansas McAlester Coal Co., 205 Mo, 
49, 103 SW 98; Gallaher v. Smith, 55 
Mo, A. 116. : 

N. J.—Smith vy. Florham Park, 
(Sup.) 128 A 479. 

j 


course, be invoked where in fact there has been 
no delegation of governmental power.® And, in ac- 
cordance with the rule elsewhere stated as to dele- 


gation of ministerial functions,’ ministerial func-, 


N. Y.—In re Eager, 46 N. Y. 100, 
12 AbbPrNS 151; Burchell v. New 
York, 9°’ NYS 196. 

Oh.—Scott v. Hamilton, 4 OhNPNS 


Le 

Or.—Lawrence vy. Portland, 85 Or. 
586, 167 P 587. 

Pa.—Reuting v. Titusville, 175 Pa. 
512, 34 A 916. 

S. C.—Charleston y. Pinckney, 5 
SC REA Gre Pl 

Tex.—Lampasas v. Huling, (Civ. 
A.) 209 SW 2138. 

Wash.—Germond 
Wash, 365, 33 BP. 961, 

[a] Thus an ordinance was held 
not to be void as an unauthorized 
delegation of power: (1) Because it 
allowed the board of local improve- 
ments to determine whether the work 
is done in a workmanlike manner 
where the board’s approval is only 
tentative (Northwestern Univ. v. 
Wilmette, 230 Ill. 80, 82 NE 615 [be- 
fore the improvement can be ac- 
cepted and paid for, the court in 
which the assessment is confirmed 
must determine that the improve- 
ment is constructed Substantially 
according to the improvement ordi- 
nance]), (2) or because it authorized 
the construction of a sewer by abut- 
ting owners in the street in front of 
their property at their own expense 
(Lee v. Scriver, 143 Minn. 17, 20, 
172 NW 802 [“It was not a private 
sewer except in a restricted sense, 
for the ordinance provides that when 
constructed any person who so de- 
sires shall be permitted to connect 
with it on paying his proportionate 
share of the cost. The city had con- 
trol of the streets, and, while it could 
not divest itself of the power to exer- 
cise such control in the future, it 
could give private parties the 
privilege of furnishing a_ service 
necessary for the convenience and 
welfare of the citizens of that 
locality’’]). (8) Under a provision 
in an ordinance for opening a street 
that the ordinance shall not take 
effect until certain things therein 
specified shall be done, and parties 
have given their written assent to 
the provision of the fourth section, it 
is not a valid objection to these pro- 
visions that they “delegate this legis- 
lative power over the subject, and 
make the Ordinance depend for its 
force and efficacy upon the will of 
others.’”’ Baltimore vy. Clunet, 23 Md. 
449. 

7 See supra § 240 in 48. C. J. 

8. U. S.—Hitchcock v. Galveston, 
96 U. S. 341, 24 L. ed. 659. 

Cal.—McCaleb y. Dreyfus, 156 Cal. 


204, 103 P 924. 

Colo.—Leadville v. McDonald, 67 
@olon18h,' 186) P «715, 

Conn.—Donnelly v. New Haven, 95 
Conn, 647, 111 A 897. 

Ga.—Washington vy. Faver, 155 Ga, 
680, 117 SE 653. 
Ill.—Nokomis v. Warsing, 295 Ill. 
414, 129 NE 71; Peo. v. Grand Trunk 
Western R. Co., 232 Ill. 292, 883 NH 
839; Bradford v. Pontiac, 165 Ill. 612, 
46 NE 794; Rich v. Chicago, 152 Ill. 
18, 38 NE 255; Page v. Chicago, 60 


Veo -Lacomsan. (6 


Ill, 441, 

Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 3821; Indiana Truck 
Farm Co. v. Schneider, 74 Ind. A. 24, 
128 NE 617. 

Iowa.—Brewster v. Davenport, 51 
Iowa 427, 1 NW 7387. 

Kan.—Ferguson v. Cable, 84 Kan. 


576, 114 P 852. 

Ky.—BHisenschmidt v., Ader, 185 Ky. 
280, 215 SW 48. 
Me.—Dorman vy. Lewiston, 81 Me. 
AVA LTA BUG 3 

Md.—Johns Hopkins Club Bldg. Co. 
v. Page, 100 Md. 282, 100 A 298, 


tions may be validly imposed by the council upon a 
committee or subordinate officer or board,’ and an 


Mass.—Taber vy. New Bedford, 135 
Mass, 162. ! 
Miss.—Sick v. Bay St. Louis, 113 
Miss. 175, 74 S 272. i 
Mo.—Gilsonite Constr. Co. v. Ark- 
ansas McAlester Coal Co., 205 Mo. 
49, 103 SW 93. j 
N. J.—Smith vy. Florham Park, 
(Sup.). 128 A 479; Kirtland v. Mc- 
Cloud, 80 N. J. L. 337, 78 A 17 [rev 
T9.N. J. L410, 75. A 156]. ‘ 
N. Y.—Bradley v. Van Wyck, 65 
App. Div. 298, 72 NYS 1034; Bur- 
chell v. New York, 9 NYS 196. 
Pa.—Reuting v. Titusville, 175 Pa. 
512, 34 A 916. 
‘S) aoa vaaston v. Pinckney, 5 S. 


Wada Fatty 

Tex.—Lampasas v. Huling, (Civ. 
A.) 209 SW 213. 

[a] Rwe applied.—(1) An ordi- 


nance for the curbing of a _ street 
“with curb walls where curb walls 
are not already built” did not confer 
any discretion on the board of public 
works and was valid. Page v. Chi- 
cago, 60 Ill. 441. (2) An ordinance 
for the paving of an avenue, which 
provided for the relaying of cross 
walks which, in the opinion of the 
commissioner of public works, should 
be found not to be in good repair or 
not on a grade adapted to the new 
pavement, was not such an unlawful 
delegation of authority as to vitiate 
an assessment made under it. Bur- 
chell v. New York, 9 NYS 196. 

[b] Change in specifications.—The 
fact that there are filed with the 
Specifications for a proposed sewer 
provisions that all work shall be done 
as directed by the commissioner of 
public works, and that he reserves 
the right to change the specifications, 
does not render the ordinance invalid 
as delegating to the commissioner 
power to change the specifications, 
since the provisions form no part .of 
the ordinance or of the specifications. 
ae v. Chicago, 152 Ill, 18, 88 NE 

[c] Inspection and approval of 
architect.—A provision in a specifica- 
tion to the effect. that quarries from 
which the contractor proposed to take 
stone would be inspected by the 
architect, and that if the deposit and 
facilities for quarrying the same 
were satisfactory to the architect and 
commissioners of parks they would 
issue an approval of the same, was in 
no way illegal or beyond the power of 
the officers of the city to prescribe. 
Bradley v. Van Wyck, 65 App. Div. 
293, 72 NYS 1034. 

[ad] Supervision limited by plans 
and specifications.—A contract for the 
construction of a sidewalk which au- 
thorized the establishment of grades 
under the direction of the engineer is 
not invalid as delegating discretion 
to the engineer, where a further pro- 
vision gave the engineer full super- 
vision according to the plans, profiles, 
and specifications so as to limit his 
acts to ministerial acts. Indiana 
Truck Farm Co, v. Schneider, 74 Ind. 
A, 24, 128 NE, 617. 

{e] Supervisory powers.—(1) An 
ordinance, providing for the creation 
of a sewer improvement district, 
properly empowered an engineer to 
see that the work and materials were 
in accordance with the requirements 
of the ordinance, since such powers 
were supervisory only, and did not 
vest in the engineer a discretion as to 
the manner in which the improve- 
ment should be constructed. Nokomis 
v. Warsing, 295 Ill.) 414; 129 NH 71, 
(2) A borough has the right to ap- 
point a water improvement board to 
act in a supervisory and recom- 
mendatory capacity only in connec- 
tion with installation of water mains. 
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ordinance ordering an improvement is not void be- | -eution prescribed by ordinance.1® 


cause it leaves certain minor details to the discretion 
of ministerial officers.® Hence an ordinance provid- 
ing for the improvement of a street may direct the 
city engineer to fix the grade*® or intrust to a com- 
missioner the execution of the work,'! or direct 
him to cause a sewer to be constructed in a certain 
part of a street, of the proper size and materials, 
where under the city charter the board could and 
may have adopted a comprehensive sewer system,’? 
and the estimate and apportionment of the cost,'® 
or within specified limitations, the amount of work 
And the mayor and council of a city 
may properly delegate municipal powers to construct 
‘a sidewalk to the street commissioner where the 
work has been ordered, and the details of its exe- 


to be done.!4 


Smith v. Florham Park, (N. J. Sup.) 
128 A 479. (8) An ordinance giving 
the city.engineer supervision of an 
improvement to see that the work 
done and the material used are in ac- 
cordance with the ordinance did not 
delegate a power vested in the coun- 
ceil. Bradford v. Pontiac, 165 Ill, 612, 
46 NE 794. x 

[f] Charter the guide as _ to 
whether act is ministerial—(1) ‘The 
principle appears to be everywhere 
recognized that the ‘public powers or 
trusts devolved by law or charter 
upon the council or governing body 
fof a municipality], to be exercised 
by it when and in such manner as it 
shall judge best, cannot be delegated 
to others.’ ... At the same time, 
this rule is modified by the equally 
well supported and understood quali- 
fication that powers of a purely min- 
isterial, administrative, or executive 
nature, may be delegated to a com- 
mittee or some appropriate officer. 
. .. While the rules above stated are 
generally agreed upon, their correct 
application to cases under specific 
municipal charters is not always 
easy. The municipal charter is a 
delegation of power from the legisla- 
tive body of the State. Whatever is 
by such a charter required to be done 
by the governing body of the muni- 
cipality, must, so far forth as that 
municipality is concerned, be deemed 
to be legislative in character, and can 
only be done by such governing body 
itself. Hence it is that many mat- 
ters may be referred by a charter to 
the action of such municipal body 
which are really administrative or 
executive in their character. In a 
given case the generality or the de- 
tail of the power as set forth in the 
charter must be carefully examined, 
and will furnish the guide as to what 
powers may and what may not be 
delegated by the governing body.” 
Donnelly v. New Haven, 95 Conn. 647, 
653, 111 A 897. (2) As the New 
Haven Charter merely provides that 
the board of aldermen is authorized 
to order, lay out, construct, repair, 
and alter public squares, parks, 
streets, highways, sewers, etc., an 
order that the director of public 
works cause a sewer to be con- 
structed with specific termini, of the 
proper size and materials, with neces- 
sary manholes, etc., is not an unlaw- 
ful delegation of legislative power, 
the charter containing no specific pro- 
visions as to sewers, and the words 
‘lay out” having no technical mean- 
ing applicable to sewers, so that the 
board of aldermen by ordering a 
proper one complied with its func- 
tion to construct sewers, which 
means to build, erect, fabricate, or 
put together. Donnelly v. New Ha- 
ven, supra. 

9. Colo.—Hildreth v. Longmont, 
47 Colon 797110502 107, 

Il).—Hast St. Louis v. Vogel, 276 
Ill. 490, 114 NE 941; Watseka vy. Ore- 
baugh, 266 Ill. 579, 107 NE 887; Guyer 
v. Rock Island, 215 Ill. 144, 74 NE 


— 


by law,7% 


105; Gross v, Peo., 172 Ill. 571, 50 N-H 
334 


Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. 

Ky.—Hisenschmidt v, Ader, 185 Ky. 
280, 215 SW 48. : 

Md.—Johns Hopkins Club Bldg. Co. 
v. Page, 130 Md. 282, 100 A. 298. 

Mo.—Gilsonite Constr. Co. v. Ark- 
ansas McAlester Coal Co., 205 Mo. 49, 
103 SW 98; Swift v. St. Louis, 180 
Mo. 80, 79 SW 172. 

[a] Rule applied.—(1) A provision 
of a paving ordinance requiring the 
roadway to be brought to a proper 
subgrade and rolled and “if settle- 
ments occur the depressions shall be 
filled,’”’ all filling to be ‘‘of suitable 
material found on the work, desig- 
nated by the engineer,” is not invalid 
as vesting the engineer with discre- 
tionary power to designate the filling 
material. Guyer v. Rock Island, 215 
Tll. 144, 74 NE 105. (2) Where a city, 
providing for the construction of a 
sewer system, provided for subdrains 
to protect the system, and determined 
the total length of the subdrains and 
the materials to be used, the fact 
that the city engineer had discretion 
to determine only where the sub- 
drains should be placed did not 
render the proceedings void because 
delegating power to the city engi- 
neer to direct the manner and ex- 
tent of laying the subdrains. Hil- 
oe v. Longmont, 47 Colo, 79, 105 P 

[b] Where specifications and 
grade are fixed by the ordinance (1) 
under which work was ordered, a 
resolution of trustees of a town of 
the sixth class ordering sidewalks to 
be reconstructed without prescribing 
specifications or grade did not dele- 
gate authority to fix specifications to 
engineer, and hence defeat a lien on 
abutting property. Hisenschmidt v. 
Ader, 185 Ky. 280, 215 SW 48. (2) 
And an ordinance providing that a 
street to be laid out should be graded 
according to stakes to be set by the 
engineer who was required to make 
the necessary profiles and see that 
the work was executed according to 
the specifications in the ordinance 
gave no discretion to the engineer to 
determine on the nature of the im- 
provement. Gross v. Peo., 172 Ill. 
571, 50 NE 334. 

[ec] Whether a particular footway 
is or is not out of repair or so worn 
as to require it to be relaid in part 
or in whole is a matter too vast in 
detail to be passed on, in a city the 
size of Baltimore, by separate ordi- 
nance in each case, and is a minis- 
terial function rather than a legis- 
lative one, and as such is proper to be 
committed to a municipal official, 
such as a city engineer or high- 
way engineer, or an appropriate 
department. Johns Hopkins Club 
Tee Co. v. Page, 130 Md. 282, 100 A 

10. Lake v. Decatur, 91 Ill. 596; 
Indiana Truck Farm Co. v. Schneider, 
74 Ind. A. 24, 128 NE 617; Taber v. 


opening, grading 


[§ 2376] (b) Designation of Material. Applying 
the general rule?® the legislative power of munici- 
pal authorities to determine the material to be used 
in the making of improvements cannot be delegated 
to a council committee or other board or officers,*” 
although it has been held that the selection of the 
kind of a pavement to be laid is ministerial and may 
be intrusted to an officer under whose direction the 
, and paving of the streets is placed 
When a city council designates the kind 
of materials to be used,’in. the alternative, a sub- 
ordinate officer or board has the right to make a 
selection, and when made, such selection. becomes 
the material chosen by the city council and is 
not invalid as a delegation of legislative authority.1® 


New Bedford, 135 Mass. 162. 

11. Bowers v. Barrett, 85 Me. 382, 
27 A 260; Northern Cent. R. Co. v. 
Baltimore, 21 Md. 93; Collins v. Hol- 
yoke, 146 Mass. 298, 15 NE 908; 
Atty.-Gen. vy. Boston, 142 Mass. 200, 7 


NE 722; Charleston y. Pinckney, 5 
SC Mia i207, 
12. Bradley v. New Haven, 91 


Conn. 100, 103, 98 A 977. 
“Municipalities at the present day 
ordinarily adopt a comprehensive 
scheme of sewerage for the entire 
city, wherein the location and size of 
the trunk line sewers and of the 
laterals are designated, and where 
the materials proper to be used in the 
construction of sewers of the dif- 
ferent sizes may be designated. Under 
the charter the board of aldermen 
have authority to cause such a 
system of sewers for the city to be 
laid out, and to approve and adopt 
them by an ordinance, so that when 
the necessity for a new sewer, or the 
extension of an old one, arises, the 
board may simply order, as they did 
in this case, the director of public 
works to build it of the proper size 
and materials. For aught that ap- 
pears in the complaint precisely this 
may have been done by the board-of 
aldermen.” Bradley v. New Haven, 


Moale v, Baltimore, 61 Md. 
224; Baltimore vy. Johns Hopkins 
Hospital, 56 Md. 1. But compare 
California and New York cases supra 


note 1, 

Reid v. Clay, 134 Cal. 207, 66 
P 262; Brewster v. Davenport, 51 
Iowa 427, 1 NW 737; Baltimore v. 
Stewart, 92 Md. 535, 48 A 165; Matter 
CL areer 46 N. Y. 100, 12 AbbPrNS 

15. Ferguson y. Cable, 84 Kan. 576, 
T14 P 852. 

16. See supra § 2375. 

17. St. Joseph v. Wilshire, 47 Mo, 
A. 125; Thompson vy, Schermerhorn, 
6 N.Y. 92, 55 AmD 385. 

18. Loughry y. Pittsburgh, 29 
PittsbLegJNS (Pa.) 426. 

19. Cal.—Burnham y. Abrahamson, 
21 Cal. A. 248, 181 P 388. Compare 
Burns v. Casey, 18 Cal. A. 154, 109 P 
94 (holding that specifications pro- 
viding that, if the mixing of concrete 
should be done by hand, a certain 
method should be pursued, but if a 
machine should be used it should be 
of a standard approved type and the 
concrete so mixed be at least equiva- 
lent to that mixed by hand as therein 
specified, cannot be held, in the ab- 
sence of a showing that positive in- 
jury has in fact resulted therefrom, 
to give to the street superintendent 
the discretion to decide which of two. 
methods of mixing the concrete 
should be adopted, but must be held 
merely to call for a certain standar@ 
of concrete, and expressly to provide 
that such must be the standard 
whether mixed by hand or by ma- 
chine), ; 

Ill.—Oak Park v. Galt, 231 Ill. 365, 
83 NE 209. 


——w 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 2376-2379 | 
Empowering an engineer to see that work and ma- 
terials are in accordance with requirements of. an 
ordinance is not a delegation of discretion as to the 
materials to be used.?? And committing to a street 
superintendent’s judgment or volition the deter- 
mination of what material, according to the condi- 
- tion of the earth, should be used in the preparation 
of the foundation for a street improvement, is only 
a reasonable and necessary discretion to vest in 
him.”+ 
[§ 2377] (c) Contracts.22 Under the general 
rule,?* where an authorized power to contract is of 
such quality or in such manner that the exercise 
of the power in accordance with the legislative in- 
tent may reasonably require the deliberate con- 
certed judgment and discretion of the members of 
the body, there can be no delegation of the power.?* 
But while the determination to pave streets is 
legislative in character and involves official dis- 
eretion, when the city has decided to pave streets, 
it may delegate the making and execution of any 
necessary agreement to a committee of councilmen.?5 
And where a city council is vested with power to 
cause sidewalks in the city to be constructed, it may 
authorize the mayor and the chairman of the com- 
mittee on streets and alleys to make, in its behalf, 
and pursuant to its directions, a contract for doing 
the work,?® and ministerial duties, such as receiy- 
ing bids, may be delegated.27 <A street improve- 
ment contract, providing that the work shall be 
commenced within a certain time after written 
notice so to do from the city engineer,?® or shall 


be carried on so as to insure completion within a | 


specified time thereafter, is not objectionable as 
delegating to the city engineer the exercise of legis- 
lative power of prescribing the length of time for 
the completion of the work.2® The requesting of a 
civil engineer to prepare plans and specifications 
for a proposed improvement for the construction 


Ky.—Olive Hill v. Tabor, 143 Ky. 
336, 136 SW 649. 
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deemed advisable for the improve- 
ment and extension of the water 
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of which the officials enter into a contract is not 
an improper delegation by them of their power.*° 
Governmental powers of a city are not delegated 
by its contract with individuals, furnishing part 
of the funds for the erection of a city hospital, 
that it should be maintained by it for contagious 
diseases.*t Whether the contract delegated au- 
thority to a city engineer will not be considered 
where such authority was not exercised by him.** 

[§ 2378] (d) Assessments.?? An ordinance au- 
thorizing a board of public works to assess the cost 
of making sewer constructions is not void as an 
unauthorized delegation of power by the common 
council, where it invokes an exercise of power 
which the board already possessed as expressly 
given to it by the statute.24 And it has been held 
that, where there is no constitutional assessor for. 
municipalities, the power to assess special benefits 
on account of a sea wall constructed by a munici- 
pality may be conferred on bond commissioners 
appointed by the board of aldermen and mayor 
to construct the wall.** The signing of special tax 
bills issued by a city is a purely ministerial duty, 
which need not be performed by the chief executive, 
but, in the absence of statutory command, the coun- 
cil may, by ordinance, designate who shall sign 
them, and so may designate authority therefor to 
the city clerk.*° <A statute giving the right to 
holders of bonds to enforee the payment of the 
assessments is not a delegation of the power in 
contravention of the authority given the city under 
an article of the constitution providing that the 
corporate authorities only shall have power to assess 
and collect taxes for municipal purposes.°* 

[§ 2379] (2) Power To Grant Franchise or Privi- 
lege**—(a) In General. The power to grant fran- 
chises is primarily in the state?? and can be exer- 
cised by a municipality only under a proper delega- 
tion of such power to it*® expressly*! or impliedly 


39. Hillsdale Gaslight Co. v. Hills- 
dale, 258 Fed. 485; Suisan City v. 


Md.—Baltimore v. Gahan, 104 Md. 
145, 64 A 716. 
Oh.—Scott v. Hamilton, 4 OhNPNS 


nt 

[a] Specified brand or other 
equally good.—An ordinance for a 
public improvement providing that 
the brick to be used should be a 
specified brand, or other brick equally 
good, to be approved by the board of 
local improvements, etc., is not void, 
because of the limited discretion 
given to the board. Oak Park v. Galt, 
231 Ill. 365, 83 NE 209. 

20. Nokomis vy. Warsing, 295 Ill. 
414, 129 NE 71. 

21. Burns vy. Casey, 18 Cal. A, 154, 

P 94. 

[a] Since the determination there- 
of necessitated investigation to as- 
certain whether the soil was naturally 
soft or yielding so as to require 
erushed rock or selected earth ma- 
terial according to the extent of that 
quality which it possessed, or 
whether it was naturally sufficiently 
compact in itself to require neither 
of such materials, a provision in the 
specifications, giving the superintend- 
ent such authority, was not on its 
face a delegation of an unauthorized 
power to determine the cost of the 
improvement, fatal to the assessment. 


Burns v. Casey, 13 Cal. A, 154, 109 
PAG 4: 
22. Contract for improvement gen- 


erally see infra § 2484 et seq. 

23. See supra § 2375. 

24. Schwartze vy. Camden, 77 N. J. 
Eq. 135, 75 A 647. h 

[a] Thus a statute, empowering 
the council of any city owning water- 
works to purchase, when expedient, 
Such additional land as may be 


supply, confers nondelegable powers 
on the council. Sehwartze v. Camden, 
WU Ne Sends sb i) ASO An. 

25. Washington vy. Faver, 155 Ga. 
680, 117 SH 653. 

26. Hitchcock v. Galveston, 96 U. 
S. 341, 24 L. ed. 659. 

27. Hisenschmidt v. Ader, 185 Ky. 
280, 215 SW 48. 

28. Halsey v. Richardson, 139 Mo. 
A. 157,122 SW 326. 

29. Fellows vy. Dorsey, 171 Mo. A. 
289, 157 SW 995; Halsey v. Richard- 
son, 139 Mo, A. 157, 122 SW 326. 

30. Whitworth v. Webb City, 204 
Mo, 579, 103 SW 86; Gamma Alpha 


Bldg. Assoc. v. Eugene, 94 Or. 80, 184) 


Pers. 

[a] The action of the city officials 
in entering into the contract makes 
the plans and specifications of the 
engineer their own. Gamma Alpha 
Bldg. Assoc. v. Eugene, 94 Or. 80, 184 
P 973. 

31. Woman’s Hospital League v. 
Paducah, 188 Ky. 604, 223 SW 159. 

32. Orr v. Mann, 208 Ky. 46, 270 
Sw 491. 

33. Assessments for benefits and 
special taxes see infra § 2806 et 


seq. 

34. Hobbs v. South Bend, 194 Ind. 
369, 142 NE 854. 

35. Sick v. Bay St. 113 
Miss, 175, 74 S 272. 

36. Independence First Nat. Bank 
v. Shewalter, 153 Mo. A. 635, 134 SW 
42 


37. Germond vy. Tacoma, 6 Wash. 
Sooo GOL. 


Louis, 


38. Generally see supra § 449 in 
43°C. J. 

In streets generally see infra 
XVIII. 


Pacific Gas, ete., Co., 35 Cal. A. 380, 
170 P 1078; Virginia-Western Power 
Co. v. Buena Vista, 125 Va. 469, 99 SE 
723, 9 ALR 1148 [certiorari den 251 
U.S. 557, 40 St. 179, 64 ey ed. 413] - 
State v. Spokane County Super. Ct., 
87 Wash. 582, 152 P11. See generally 
Franchises § 41 et seq. 

[a] Where a franchise is con- 
ferred by the constitution, an at- 
tempted grant of the privilege by the 
municipality. is ineffective and void. 
Suisan City v. Pacific Gas, etc., Co., 
85 Cal. A. 380, 170 P 1078 (where the 
constitution grants to public service 
corporations engaged in the sale of 
electricity the right to enter the 
streets of a city and use them for 
laying down pipes, ete., for the pur- 
pose of supplying electricity to the 
inhabitants for “illuminating” pur- 
poses, an ordinance purporting to 
grant a franchise to construct and 
maintain poles and wires for the pur- 
pose of transmitting and selling elec- 
tricity for ‘light and power” is void 
in so far as it attempts to charge 
for the privilege of furnishing elec- 
tricity for lighting purposes, and is 
valid only as to a lawful charge for 
a power franchise). 

40. Moberly v. Richmond Tel. Co.,. 
126 Ky. 369, 103 SW 714, 31:KyL 783; 
State v. Spokane County Suver. Ct., 
87 Wash. 582, 152 P 11; and generally 
Franchises § 44 et seq. 

41. Oro Electric Corp. v. State R. 
Commn., 169 'Cal. 466, 147 P 118; 
Moberly v. Richmond Tel. Co., 126. 
Ky. 369,, 1038) SW 714,390" Ky Ee e788 
State v. Spokane County Super. Ct., 
87 Wash. 582, 152 P 11; La Crosse v. 
La Crosse Gas, etc., Co., 145 Wis. 408, 
13 NW 530, 
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from other powers given to it.4? A city owning 
a ferry franchise may convert it into a bridge 
privilege by permitting the erection of a bridge and 
agreeing not to exercise the ferry privilege in con- 
sideration of annual payments.** . 
Constitutional or statutory restrictions.*+ Al- 
though a city would have the power under a general 
welfare clause if it-stood alone to grant franchises 
to public utility corporations,*® such power may 
be limited, qualified, or, when such intent is mani- 
fest, taken away by provisions specifying the par- 
ticular purposes for which by-laws may be made.*® 
A constitutional provision prohibiting the legisla- 
ture from making irrevocable grant of special 
privileges, franchises, or immunities, applies to mu- 
nicipalities.47 A limitation against granting a fran- 
chise for a period exceeding a specified number of 
years amounts to an absolute prohibition conclusive 
upon the city and all other persons,*® and the city 
being without authority to grant a franchise for 
such excessive term is likewise powerless to impose 
a valid burden upon the city as a penalty for re- 
fusing to do the act which the statute prohibits it 
from agreeing to do.4® Under a constitutional pro- 
vision that a city may sell franchises at public 
sale to the highest and best bidder for a term not 
exceeding a specified number of years, a city has 
no power to grant a franchise without offering the 
same at public sale.©° A charter provision for- 
bidding the mayor and city council to grant any 
franchises in the streets of the city without requir- 
ing adequate compensation to be paid therefor does 
not affect the right of the legislature to make such 


42. U. S.—Andrews v. National 
ary. 
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a bridge over an international bound- 
Malott v. Brownsville, 


[$§ 2379-2381 


grants in the streets of the city without compen- 
sation.*t The limitation on the power of a city to 
erant ferry franchises, whose termini shall be within 
the limits of the city, is not abused or violated by 
reason of the fact that a terminus, within the cor- 
porate geographical and territorial limits of the 
city, is upon land over whieh the United States 
admittedly.exercises exclusive jurisdiction.°? 

[§ 2380] (b) With Conditions Annexed.*? A mu- 
nicipality having power to grant a franchise’* may 
annex any lawful condition to the exercise of a fran- 
chise granted to a public service corporation, which 
condition becomes a part of the contract under 
which it is thenceforth used.°> Whether or not a 
city is bound by its charter to deny the right to 
transmit power for lighting purposes, it has at 
least the authority to withhold that right at its will 
and to insert a reservation in an ordinance grant- 
ing a franchise for the transmission of electric 
power, a reservation which would create in its 
own favor a monopoly of the business of furnishing 
light within the city limits.*¢ 

Waiver by city. By an agreement incorporated 
in an ordinance providing that a proposed purchaser 
of a gas franchise, offered for sale by another ordi- 
nance, may, if the successful bidder, purchase an 
existing electric company, a city may waive a stipu- 
lation in the franchise of such latter company pro- 
hibiting consolidation.®” 

[§ 2381] (c) Exclusive Franchise.°* While cities 
may be empowered by law to grant exclusive fran- 
chises to publie service corporations,®® it is usually 
held that a city council has no power to confer an 


47. Public Serv. Co. 


v. Loveland, 
79 Colo. 216, 245 P 493. 


(Tex. 


rl etc., Works, 61 Fed. 782, 10 CCA 


Fla.—State v. Pinellas County 
Power Co., 87 Fla. 243, 100 S 504, 

Ky.—Louisville Home Tel. Co. v. 
Louisville, 130 Ky, 611, 113 SW 855. 
. S. D—Watertown v. Watertown 
Tipit, vette: (Cos 42" SoD. (220; e103 
NW 739. 

Tex.—Fink vy. Clarendon, (Civ. A.) 
282 SW 912. 

[a] Thus, the power “to regulate, 
improve, alter, extend and _ open 
streets” “to provide for the lighting 
of streets of the city or town... 
and do and perform all such other 
act or acts as shall seem necessary 
and best adapted to the improvement 
and general interest of the city or 
town” and “to raise by tax and as- 
sessment all real and personal prop- 
erty and by license on professions, 
business and occupations carried on 
within the corporation, all sums of 
money which may be required for the 
improvement and good government of 
the city, and for carrying out the 
power and duties herein granted and 
imposed,” is sufficient to authorize 
the municipality to make a vroper 
contract with an individual cer cor- 
poration to do so, and to grant such 
franchises and pass such ordinances 
as are necessary and appropriate to 
accomplish this purpose. State v. 
Pinellas County Power Co., supra. 

{b] Public utility franchise.— 
What is commonly termed the “grant- 
ing’ ‘of a franchise by a city for a 
public utility is in the nature of a 
eontract by the city with the grantee 
for the performance of a public serv- 
ice, and the primary object is not the 
revenue to be obtained for the city, 
but the securing of efficient service 
upon such terms as will promote the 
greatest good. Louisville Home Tel. 
Co. v. Louisville, 130 Ky. 611, 113 SW 
855. 

{c] Bridge franchise.—Browns- 
ville, in view of its police power, may 
grant a franchise to build and operate 


Civ. A.) 292 SW. 606,608 (“the city 
. grants only the right in and to 
its streets. If... [the bridge] 
crosses an international stream, or is 
built to and upon foreign, soll, these 
are questions that belong to the fed- 
eral and foreign governments’’). 

{d] Telephone franchise.—(1) 
While the authority of a municipality 
to make a franchise contract for local 
telephone service for itself and its 
citizens may not be given in express 
words, it is fairly implied and essen- 
tial to the declared purpose of mod- 
ern municipalities. Louisville Home 
Tel. Co. v. Louisville, 130 Ky. 611, 113 
SW 855; Fink v. Clarendon, (Tex. Civ. 
A.) 282 SW 912. (2) Local telephone 
service is no longer a mere conveni- 
ence, but it is indispensable to social 
life, business communications, com- 
mercial transactions, law enforce- 
ment, fire alarms, ete, Fink v. Clar- 
endon, supra, 

[e] Waterworks franchise, — 
Where a city, in addition to a grant 
of general powers, has been expressly 
given the: right to erect waterworks, 
it possesses the power to grant the 
corporation a franchise to supply the 
inhabitants with water. Andrews v. 
National Fdy., ete., Works, 61 Fed. 
782, 10 CCA 60, 

43. Laredo v. International Bridge, 
etc., Co., 66 Fed. 246, 14 CCA 1. 
rere franchise see infra § 

381. 


44. See generally Franchises § 47. 

45. Oro Electric Corp. v. State 
R. Commn., 169 Cal. 466, 147 P 118. 

Water and light improvements as 
within police power see supra §§ 431, 
458, 598. 

46. Oro Plectric Corp. v. State R. 
Commn., 169 Cal. 466, 147 P 118. 

[a] Express provisions for the 
grant of franchises for steam and 
street railroads excludes the power to 
grant a franchise to an electric light 
company. Oro Electric Corp. v. State 
R, Commn., 169 Cal. 466, 147 P 118. 


48. Clay Center v. 
Light, etc., Co., 78 Kan. 
78 Kan, 393, 97 P 800. 

49. Clay Center v. 
Light, etc., Co., supra. 

50. Moberly v. Richmond Tel. Co., 
ee Ky. 369, 103. SW 714, 31 KyL 

51. Dulaney v. United R., etc., Co., 
104 Md. 423, 65 A 45. See also Fran- 
chises § 48. 

52. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 864, 
AnnCasi1914C 1197, 
aia Generally see Franchises §§ 

54. See supra § 2379. 

_ 55. Moberly v.-Richmond Tel. Co., 
ae Ky. 369, 103 SW 714,31, Kyl 

[a] Thus a law authorizing a 
municipality to grant to a corpora- 
tion the privilege of exercising its 
publie utility franchise thereon upon 
such terms and subject to such rules 
and regulations and the payment of 
such license fees as the council may 
prescribe authorizes such use to be 
conditioned upon prescribed rates for 
service. a Crosse v. La Crosse Gas, 
etc., Co., 145 Wis. 408, 1830 NW 530. 

56. Old Colony Trust Co. v. Ta- 
coma, 230 Fed. 389, 144 CCA 581 [aff 
219 Fed. 775]. 

Effect of franchise on power of city 
to furnish light see infra § 2381. 

57. Gathright v. Byllesby, 154 Ky. 
106, 157 SW 465. 


Clay Center 
390; 9% P. 87%, 


Clay Center 


Ras ak Generally see Franchises §§ 
59. U. S.—Vicksburg v. Vicksburg 


Waterworks Co., 202 U. S. 453, 26 
SCt 660, 50 L. ed. 1102; Knoxville 
Water Co, v. Knoxville, 200 U. S. 22, 
26 SCt 224, 50 L. ed, 353; Mercantile 
Trust, etce., Co. v. Columbus, 161 Fed. 
135 [rev on other grounds 218 U. S. 
645, 31 SCt 105, 54 L. ed. 1193]; Walla 
Walla Water Co. v. Walla Walla, 60 
Wed i957 Mate ates Ss, ay LOSSCE tie 
43 L. ed. 341]. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


exclusive franchise, unless such power is delegated 
in clear and unmistakable’ terms,®° or, if inferred 
from other powers, unless it is indispensable and 
not merely convenient to them.*t An ordinance 
granting an exclusive franchise for a term author- 
ized by law, duly passed under statutory authority, 
constitutes, when accepted by the grantee, a contract 
binding on the city.°? Under charter power to 
grant a franchise, a municipality may give a cor- 
poration the exclusive privilege of maintaining 
waterworks for a period of years, as against any 
other company;** but the grant of a waterworks 
franchise will not be construed by implication to 
divest the municipality of its power to construct 
an independent waterworks system of its own,** al- 
though by its contract the city may exclude itself 
from constructing and operating a system of water- 
works of its own for the term covered by the con- 
tract.°° Notwithstanding a contract with a water 
company may be void in so far as it attempts to cre- 
ate an exclusive privilege, it will bind the city to 
pay the price stipulated in the contract as long as 
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it accepts the service offered in pursuance of the 
contract.°° And the making of a municipal contract 
to suspend for a specified time the power of the 
city to regulate the rates which a water company 
shall collect from private consumers in considera- 
tion of the construction and operation of water- 
works is not an unreasonable exercise of the power 
to contract therefor.%* 

Where the franchise is not exclusive, the grantee 
cannot object to the grant of a similar right to 
some one else.®® Although, under the provisions of 
a statute, on the expiration of a franchise, a city 
must offer for sale a franchise similar to the former 
one, yet this does not prevent the city from offering 
for sale a dissimilar franchise, when it specifically 
provides that the franchise is not exclusive.®® 

[§ 2382] m. Mode and Means of Defraying Ex- 
penses’°—(1) In General. Subject to special statu- 
tory provisions,"! and subject also to the ordinary 
legislative limitations as to expenditures and in- 
debtedness,’* a city may improve its streets and pay 
for the same out 


Ind, T.—Tahlequah vy. Guinn, 5 Ind. 
T. 497, 82 SW 886. 

Kan.—Humphrey y. Pratt, 93 Kan. 
413, 144 P 197. 

Nebr.—May v. Gothenburg, 88 Nebr. 
aa 130 NW 566. 


. Y.—Wakefield v. Theresa, 125 
App. Diy. 38, 109 NYS 414. 

Pa.—Pennsylvania Water Co. v. 
Pittsburg, 226 Pa. 624, 75 A_ 945; 


Downington Gas, ete., Co. v. Down- 
ington, 175 Pa. 341, 34 A 799. 

Tex.—Palestine v. Barnes, 50 Tex. 
538; Crouch v. McKinney, 47 Tex. Civ. 
A. 54, 104 SW 518. 

Que.—Dubuc v. Chicoutimi, 37 Que. 
Super, 281. 

[a] The Transportation Law, au- 
thorizing municipalities to maintain 
municipal lighting plants, does not 
repeal laws authorizing villages to 
rant franchises for operating light- 
ng plants. Wakefield v. Theresa, 125 
App. Div. 38, 109 NYS 414. 

60. Hutchinson Water, etc., Co. v. 
Hutchinson, 207 U. S. 385, 28 SCt 
135, 52 L. ed. 257 [aff 144 Fed. 256]; 
Illinois Trust, etc., Bank v. Arkansas 
City Water Co., 67 Fed. 196; May v. 
Gothenburg, 88 Ncor. 772, 130 NW 
566; Crouch v. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. See also 
supra § 2127. 

Exclusive privileges in streets and 
other public places see infra XVIII. 

61. Hutchinson Water, etc., Co. v. 
Hutchinson, 207 U. S. 385, 28 SCt 135, 
52 L. ed. 257. See Oakland v. Car- 
pentier, 13 Cal. 540 (under an author- 
ity given a municipality to lay out, 
make, open, widen, regulate, and keep 
in repair, all streets, roads, bridges, 
ferries, public places, and grounds, 
wharves, docks, piers, slips, sewers, 
and alleys, and to authorize their 
construction, it could not authorize 
an individual to enjoy the exclusive 
privilege of laying out, establishing, 
and constructing wharves within the 
eity at pleasure for a stated term). 

[a] Power not deducible.—Munici- 
pal power to grant an exclusive fran- 
chise cannot be deduced from provi- 
sions of the Kansas statutes confer- 
ring, inter alia, power to provide for 
the general welfare, and to enable the 
municipality to construct water and 
lighting plants of its own, or to make 
contracts with any person or com- 
pany for such purposes, and giving 
such person or company the privilege 
of furnishing light for streets, lanes, 
or alleys for any length of time not 
exceeding twenty-one years—espe- 
cially where the section most relied 
upon as conferring this power had 
been so amended before its attempted 
exercise as to omit the words “‘the 
exclusive privilege.” Hutchinson 
Water, etc., Co. v. Hutchinson, 207-U. 
S. 385, 28 SCt 135, 52 L. ed. 257. 


62. La Follette v. La Follette 
Water, etc., Co., 2 Fed. 762, 164 
CCA 602; Monet Electric Light, etc., 
Co. v. Monett, 186 Fed. 360. Compare 
Dubuc v. Chicoutimi, 37 Que. Super. 
281 (holding that the exclusive right 
granted by a municipal corporation 
by a by-law to a company giving it 
the exclusive right to establish and 
operate, during a period of twenty 
years, an electric light and power 
plant, is legal, but the granting of a 
perpetual right, although not an ex- 
elusive one, made in the same way 
and for the same purposes, is beyond 
the powers of a town corporation and 
is ultra vires and null). 

63. Fergus Falls Water Co. v. 
Fergus Falls, 65 Fed. 586; Tahlequah 
vy. Guinn, 5 Ind. T. 497, 82 SW 886; 
Palestine v. Barnes, 50 Tex. 538. 

64. Knoxville Water Co. v. Knox- 
ville, 200 U. S. 22, 26 SCt 224, 50 L. 
ed. 353. 

65. Vicksburg Ne Vicksburg 
Waterworks Co., 202 U. S. 453, 26 SCt 
660, 50 L. ed. 1102; Knoxville Water 
Co. v. Knoxville, 200 U. S. 22, 26 SCt 
224, 50 L. ed. 353; Walla Walla Water 
Co, v. Walla Walla, 60 Fed. 957 [aff 
£72: U0. S,.1,-19-SCt 77, 43 L. ed. 341]. 
See also supra § 2127. 

66. Illinois Trust, ete. Bank v. 
Arkansas City Water Co., 67 Fed. 
196. ; 

Effect of franchise on power of city 
to furnish water see supra § 2306. 

67. Omaha Water Co. v, Omaha, 
147 Fed. 1, 77 CCA 267, 12 LRANS 
736, 8 AnnCas 614 [app dism 207 U.S. 
584, 28 SCt 262, 52 L. ed. 351], 

68. Crouch v. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. 

[a] Lighting 
v. McKinney, 47 Tex, Civ. A. 54, 104 
SW 518. 

69. Gathright v. Byllesby, 154 Ky. 
106, 157 SW 465. 

[a] Sale on expiration of old 
franchise.—St. § 3037d, providing 
that a city must, on the expiration of 
a franchise, offer for sale a franchise 
similar to the old one, is for the 
benefit of the owner of the existing 
franchise; and hence, where such 
owner does not complain, there can 
be no objection that, on the expira- 
tion of a franchise for the sale of 
‘natural gas for fuel and heating 
purposes,” a franchise was offered 
for the sale of “natural gas, manu- 
factured gas, and mixed gas.’’ Gath- 
right v. Byllesby, 154 Ky. 106, 126, 
157 SW 45. (“It will not be con- 
tended that the city may not offer as 
many different franchises as_ it 
pleases, and it may yet offer a fran- 
chise in the exact terms of the orig- 
inal franchise, held by the Kentucky 
Heating Company. If the Kentucky 
Heating Company should choose to 


franchise.—Crouch |} 


of its general fund,”? and a charter 


require the city to carry out the judg- 
ment of the chancellor, by offering a 
franchise similar to its expired fran- 
chise, the city will have to do so, and 
its offer of the present franchise for 
the sale of natural and artificial gas 
will not stand in the way’’). 

70. Assessments for benefits and 
Special taxes see infra § 2806 et seq. 

Necessity for and making of pre- 
liminary estimate of cost see infra 
§§ 2421-2425. 

Provision in preliminary ordinance 
see infra § 2405. . 

71. See statutory provisions. 

[a] Plan for payment of entire 
cost of street improvement out of 
city’s general fund is invalid. Shel- 
Le a v. Hall, 210 Ky. 830, 276 SW 


72. See infra XIX. 

73. U. S—Memphis v. Brown, 20 
Wall. 289, 22 L. ed. 264; Dupont v. 
Pittsburgh, 69 Fed. 13; Fergus Falls 
oe Co. v. Fergus Falls, 65 Fed. 
FE cies tee Say Ve v. Satterlee, 40 Cal, 

Colo.—Shields v. Loveland, 74 Colo. 
27,2218. PB 913. 

Ga.—Waycross v. Tomberlin, 146 
Ga. 504, 91 SEH 560; Morrison v. King, 
100 Ga. 357, 28 SE 108. 

‘Ill.—Springfield v. Springfield Cons. 
R. Co., 296 Ill. 17, 129 NE 580. 

Ind.—Evansville v. Summers, 108. 
Ind. 189, 9 NE 81. 

Ilowa.—Waller v. Pritchard, 201 
Iowa 13864, 202 NW 770; Humboldt 
County v. Dakota City, 197.lowa 457, 
196 NW _ 53; Collins v. Keokuk, 147 
Iowa 2338, 124 NW 601; Clark v. Des 
Moines, 19 Iowa 199, 87 AmD 423. 

Kan.—Garden City v. Trigg, 57 
Kan. 632, 47 P 524, 

Ky.—Dowdy v. Mayfield, 281 SW 
486; Overall v. Madisonville, 125 Ky. 


684, 102 SW 278, 31 Kyl 278, 12 
LRANS 433. 
Mo.—Kolkmeyer v. Jefferson, 75 
Mo. A. 678. 
Mont.—Ford v. Great Falls, 46 


Mont. 292, 127 P 1004. 

N. J.—Tappan v. Long Branch Po- 
lice Sanitary, etc., Commn., 59 N. J. 
L. 371, 35 A 1070. 

N. Y.—Peo. v. Pierce, 64 Mise. 627, 
119 NYS 21. 

N. D.—Pine Tree Lumber Co. 
Fargo, 12 N. D. 360, 96 NW 3857. 

Oh.—Ball v. Porssmouth, 82 Oh, St. 
151, 92 NE 24. 

Pa.—Com. v. George, 148 Pa. 463, 
24 A. 59, 6. 

S. D.—State v. Sioux Falls, 25 S. 
D. 3, 124 NW 963. 

Tex.—Bridgers v. Lampasas, (Civ. 
A.) 249 SW 1083. 

Utah.—Wicks v. Salt Lake City, 60 
Utah 265, 208 P 538; Booth vy. Mid-=- 
vale City, 55 Utah 220, 184 P 199% 


Ve 
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or statutory provision allowing special assessments 
does not necessarily deprive the city of this power ;"* 
but in the absence of express direction,’® it leaves 
to the discretion of the municipal authorities the 
choice of modes for defraying expenses;’® but if 
the city is limited by express provision to the assess- , 
ment plan, it cannot of course pay for the improve- 
As to a single im- 
provement?’ the particular mode chosen must be 
pursued.” Proceedings whereby private property is 
burdened with the cost of street improvements must 
An ordinance providing 


ment out of its general fund."’ 


conform strictly to law.®° 


Wash.—Buck vy. Monroe, 85 Wash. 
1, 147 P 4382. 

Wis.—McCullough v. Campbells- 
port, 123 Wis. 334, 101 NW 709. 

[a] Interest on light bonds.—Ap- 
propriating money out of general 
funds to pay interest on light bonds 
is valid. Shields v. Loveland, 74 
Golo. 27; 218-P 913. 

[b] Subsequently acquired funds. 
—A city which did not have funds 
with which to pay cost of improve- 
ment when its construction was 
ordered, where no assesment had ever 
been made, and liability of abutting 
owners had not been fixed, may, on 
acquiring surplus funds after pass- 
age of an ordinance, use such funds 
to pay all or any part of the cost 


thereof. Dowdy v. Mayfield, (Ky.) 
281 SW 485.. 

74. Cal.—Chambers v., Satterlee, 
40 Cal. 497. 


Ind.—Evansville v. Summers, 108 
Ind, 189, 9 NE 81; Jeffersonville v. 
Louisville, ete., Tract. Co., 59 Ind. A. 
237, 107 NE 748. 

Kan.—Garden City v. Trigg, 57 
Kan. 632, 47 P 524. 

Ky.—Guffield v. Bowlinggreen, 6 B. 
Mon. 224. 

N. J.—Tappan v. Long Branch Po- 
lice Sanitary, etc., Commn., 59 N. J. 
1, oT Bo AY LOTO, 

Pa.—Com,. v. George, 148 Pa. 463, 
24 A 59, 61. 

S. D.—State v. Sioux Falls, 25 S. D. 
3,124 NW 963. 

Utah.—Booth v. Midvale City, 55 
Utah 220, 184 P 799. , 

Wis.—McCullough v. Campbells- 
port, 123 Wis. 334, 101 NW 709. 

[a] Intersections of streets.—(1) 
Under the constitution and statutes, 
a city has the power and right, if it 
so desires, to pay for the improve- 
ment of a street at intersections with 
other streets out of the general fund. 
State v. Sioux Falls, 2548. 1D. 3,124 
NW 968. (2) Where a street im- 
provement resolution expressly re- 
cited that the cost of street intersec- 
tions would not be included in the 
special assessment, and the cost of 
intersection was not included in the 
resolution as a part of the proposed 
assessment, the inclusion of the cost 
of such intersection was wholly with- 
out the improvement proposed to be 
made, and the city commission and 
engineer had no jurisdiction to in+ 
clude the cost of such intersections 
pro rata against abutting property, 
and their doing so rendered the 
assessment void. State v. Sioux 
Falls, supra. ‘ 

75. Ida.—Byrns v. Moscow, 21 Ida. 
398, 121 P 1034. 

Ky.—Louisville v. Hexagon Tile 
Walk Co., 103 Ky. 552, 45 SW 667, 20 
KyL 236; Covington v. Nadaud, 103 
Ky. 455, 45 SW 498, 20 KyL 151; Cen- 
tral Covington, v. Weighans, 44 SW 
985, 19 KyL 1979. 

Mich.—Scovill v. Ypsilanti, 207 
Mich. 288, 174 NW 139 (recognizing 
rule). 

Oh.—Ball v. Portsmouth, 82 Oh. St. 
151, 92 NE 24. 

Tenn.—Rockwood v. Rodgers, 
Sw 381. 

Utah.—Booth v. Midvale City, 
Utah 220, 184 P 799. : 

[a] Power not lost by implication. 
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assessment.®! 


—The legislature may expressly pro- 
vide for improvements at the city’s 
expense, without impliedly repealing 
a statute authorizing improvements 
at the owner’s expense. Rockwood y. 
Rodgers, (Tenn.) 290 SW 381. 

76. 11l.—Springfield v. Springfield 
Cons: R. Co.,° 296.111. 17,°129- NE’ 580; 
Merchants’ L, & T. Co. v. Chicago, 264 
Ill. 76, 105 NE 726; Ricketts v. Hyde 
Park, 85 Ill. 110; Fagan v. Chicago, 
84 Ill. 227; Inter Ocean Newspaper 
Co. v. Hammond, 189 Ill. A. 110. 

Ind.—Gardiner v, Bluffton, 173 Ind. 
454, 89 NE 853, 90 NE 898, AnnCas 
1912A 713; Indianapolis v. Imberry, 
PTV INGe ALT: 

Iowa.—Shelby v. Burlington, 125 
Iowa 343, 101 NW 101. 

Ky.—Neff v. Covington Stone, etc., 
Co., 108 Ky. 457, 55 SW 697, 56 SW 
723, 22 KyL 189; Cassidy v. Coving- 
ton, 16 SW 93, 12 KyL 980. 

Mo.—Kolkmeyer v,. Jefferson, 75 
Mo. A: 678. 

N. Y.—In re Turfler, 44 Barb. 46, 
19 AbbPr 140; Leonhardt v. Yonkers, 
195 App. Div. 234, 187 NYS 27. 

N. D.—Pine Tree Lumber Co. v. 
Fargo, 12 N. D. 360, 96 NW 357. 

Oh.—Ball v. Portsmouth, 82 Oh. St. 
151, 92 NE 24. 

Ss. D.—State v. Sioux Falls, 25 S. D. 
3, 124 NW 963. 

Tex.—Bridgers v. Lampasas, (Civ. 
A.) 249 SW 1083; Texas Bitulithie Co. 
v. Dallas Cons, Electric St. R. Co., 
(Civ. A.) 248 SW 746. 

Utah.—Booth y. Midvale City, 55 
Utah 220, 184 P 799. 

[a] Statute authorizing the levy 
of a tax on all taxable property for 
the construction and repair of sewers 
does not prevent local asessment for 
sewers as part of the street improve- 
ments. Texas Bitulithic Co. v. Dallas 
Cons. Electric St. R. Co, (Tex. Civ. 
A.) 248 SW 746. 

{b] Ordinance providing for the 
issuance of bonds to extend and im- 
prove light and power system does 
not prevent a Special assessment to 
pay for the improvement not covered 
by the ordinance. Springfield v. 
Springfield Cons. R. Co., 296 Ill, 17, 
129 NE 580. 

[ce] Intersection of streets. — (1) 
The expense of improvements. at 
junctions of streets and for cross- 
walks and street crossings must be 
paid for by the city or village as an 
indebtedness thereof, under’ Rev. 
Codes § 2238 subd 6 par 2. Byrns v. 
Moscow, 21 Ida. 398, 121 P1034. (2) 
The municipal code requiring a mu- 
nicipal corporation to pay the costs 
of intersections when streets are im- 
proved includes all the manholes, 
catch basins, and tiling at intersec- 
tions. Ball v. Portsmouth, 82 Oh. St. 
151, 92 NE 24. (3) Where the charter 
of the city provides that “no part of 
the cost or expense of such improve- 
ments [street improvements]. shall be 
paid by said town, or for any reason 
be adjudged against said town except 
he intersection of streets,’ the trus- 
tees of the town cannot by ordinance 
or resolution bind the town for street 
improvements, and the contractor 
who did the work is not entitled to 
recover the cost of such improve- 
ments against the town. Central 
Covington v. Weighans, 44 SW 985, 
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for improvements to be paid for by special assess- 
ment will not be declared unreasonable and void be- 
cause the cost of the improvement in proportion to 
the value of the property subject to the assessment 
is very great when it appears that the improve- 
ment will benefit the property to the extent of the 


7 


Aoopting both modes for single improvement. 
Although the right of choice between methods*? may 
be expressly given,®** the city may not combine gen- 
eral taxation and special assessment in making a 
single improvement ;** but the rule does not prevent 


19 Kyl 19:79; 

+ [d] Reimbursement under special 
assessment.——Where a city has an 
option to construct improvements by 
special taxation, by general taxation, 
or as otherwise provided, by an ordi- 
nance, it may pay for the laying of 
water mains with money furnished 
by abutting owners and provide for 
the reimbursement of such owners, 
with interest out of the general reve- 
nue from the mains. Merchants’ L. 


& T. Co. yv., Chicago, 264 Ill. 76, 105 
NE 726. 
77. Chicago v. Brede, 121 Ill, A. 


562; Murtaugh v. Paterson,-45 N. J. 
L. 267; North Pacific Lumbering, etc., 
Co. v. East Portland, 14 Or. 3, 12 P 4; 


pa a v. Hull, 13 Wash. 236, 43 
IPs 4 
[a] Repairs.—Where a city char- 


ter provided that ‘‘repairs’” on streets 
should be made at the public expense, 
and it also provided for macadamiz- 
ing and paving by special assess- 
ments, it was held that macadamiz- 
ing and paving could not be done at 
the general expense, as “repairs.” 
eit tia v. Paterson, 45 N. L 

{b] In California, under the im- 
provement act of 1911, the city is not 
primarily liable for the cost of a 
street improvement, but the cost be- 
comes a lien on the property bene- 
fited. Kennedy v. Gustine, 199 Cal. 
251, 248 P 910. 


78. Separate improvements’ see 
infra text and note 89. 
79. Brush v. Liscomb, 202 


Iowa 
1155, 211 NW 856. 

[a] Thus, a city having by ordi- 
nance fixed the mode of procedure, 
the cost of an improvement is lim- 
ited to the mode so fixed. Brush vy. 
ee da 202 Iowa 1155, 211 NW 


80. Scovill v. Ypsilanti, 207 Mich. 

288, 174 NW 1389; Kirkwood v. Martin, 
(Mo. A.) 282 SW 542. 
_.[a] By resorting to a “special 
election,” under a general statute re- 
lating to such election, a council can- 
not “shirk [its] duty, delegate its 
authority and divest itself of, or re- 
Strict, its taxing power conferred by 
charter, in the absence of some ex- 
press provision to that effect.’’ Sco- 
vill v. Ypsilanti, 207 Mich, 288, 293, 
174 NW 189. 


soiaesee aes ordinance see infra 
" 81, Snydacker v. West Hammond, 


225 Ill. 154, 80 NE 93. 

[a] The commanding officer of a 
volunteer corps, who acquires prem- 
ises by virtue of the Volunteer Act of 
1863, for the use of the corps, is not 
liable, under Public Health Act 
(1875) § 150, as the owner of the 
premises, to pay the apportioned cost 
of the expense of sewering and pav- 
ing the street upon which the prem- 
ises abut, inaSmuch as the premises 
are owned on behalf of the crown, 
which is not bound by the provisions 
of the section. Hornsey Urban Dist. 
Council v. Hennell, [1902] 2 K, B. 73. 


82. See supra this section. 
83. See statutory provisions. 
84. South Jacksonville vy. Illinois 


Power, etc., Corp., 313 Ill. 390, 145 
NE 144; Kuehner y. Freeport, 143 Ill. 
92, 32 NE 372, 17 LRA 774; Tomp- 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the city from making up out of the general revenue 
any deficiency in a fund raised by special assess- 
ments®> or from devoting money from its general 
fund to the payment of a portion of an improvement 
in respect of which it has no power to impose a 
tax.86 Where a city has made improvements at its 
own expense from its general fund and has been 
paid by the county court out of a special revenue 
tund, no further action les against the property 
holders on a special assessment.’ And a city, al- 
though having such choice of methods, cannot levy 
a special assessment to pay for the construction of 
a local improvement after appropriating the pro- 
eeeds of the bond issue for the construction 
thereof.®® 
Adopting different modes for separate improve- 
ments. The failure to adopt a statutory plan for 
a street improvement does not preclude the city 
from building other streets under a statutory plan.®® 
Part payment by city. A provision that an im- 
provement shall be paid for partly by the munici- 
pality and partly by the property owners does not 
require an equal division of costs.2® And where the 
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city is liable for a part of an improvement, it is not 
double taxation to require an owner to make an 
improvement and tax him by general taxation with 
his pro rata part of the city’s expense in connection 
therewith.°! Where the charter of the municipality 


‘provides that the city shall, upon certain condi- 


tions, pay part of the expense of laying a sidewalk 
up to a fixed sum, the acceptance by the owner of 
a conditional permit calling for a less cost is a 
waiver of the right, if it existed, to have one with 
no condition as to cost attached, and the city is 
under no obligation to pay a larger sum. than that 
limited by the permit.°? The duties and, responsibili- 
ties of a city, in this respect, cannot be shirked 
or delegated®* in the absence of some express pro- 
vision to that effect.°* 

Diversion of fund. A city may not divert moneys 
collected for one purpose by appropriating them to 
another use,®® and a statute authorizing such diver- 
sion is invalid.%° 

Power to incur indebtedness or borrow money.®* 
In order to make improvements, a municipality may 
exercise its ordinary power to incur indebtedness ;°° 


Kinsville v. Miller, 195 Ky. 143, 241 
SW 809. 

[a] It would be unjust and in- 
equitable for a city to construct a 
portion of a street and charge the 
eost against the general funds of the 
eity and thereafter charge the cost 
of constructing another portion of 
the same street against the owners 
of property abutting thereon, either 
in whole or in part. Tompkinsville 
v. Miller, 195 Ky. 143, 241 SW 809. 

85. Corey v. Ft. Dodge, 133 Iowa 
666, 111 NW 6; Hurd v. Harvard 
Sanitary Sewer Dist. No. 1, 109 Nebr. 
384, 191 NW 438. 

[a] Costs of main sewers in ex- 
cess of special benefits can be paid 
only by general taxation under con- 
stitutional provision with reference 
to special assessments. Hurd vy. Har- 
vard Sanitary Sewer Dist. No. 1, 109 
Nebr. 384, 191 NW 438. 

26. Ford v. Great Falls, 46 Mont. 
292, 127 P 1004. See Hornsey Urban 
Dist. Council v. Hennell, [1902] 2 K. 
B. 73 (the payment of the appor- 
tioned part of the expense of im- 
proving a street cannot be imposed 
upon premises abutting thereon 
owned on behalf of the crown). 

[a] Where property belonging to 
the federal government abuts on the 
Street, for the purpose of paving 
which a special improvement district 
is created, the city may devote its 
street fund or any money in its treas- 
ury not otherwise appropriated to the 
payment of that portion of the im- 
provement which, but for its exemp- 
tion from such impositions, would be 
properly assessable against such 
property. Ford v. Great Falls, 46 
Mont. 292, 127 P 1004. 

87. Kirkwood v. Martin, (Mo. A.) 
282 SW 542. 

. 88. Springfield v. Springfield Cons. 
R. Co., 296 Ill. 17, 129 NE 580. 

89. Hisel v. Greenup, 214 Ky. 135, 
282 SW 1080; Shaver v. Rice, 209 Ky. 
467, 273 SW "48. 

[a] The city, in contributing to 
the cost of the work done on some 
streets by the property owners under 
private contract, did not adopt any 
one of the plans provided by the stat- 
ute, and was not thereby precluded 
from thereafter adopting one of those 
statutory plans for the construction 
of other streets at the expense of the 
abutting property owners. Hisel v. 
Greenup, 214 Ky. 135, 282 SW 1080. 

90. Gregg v. Wheeler, 205 App. 
Div. 823, 200 NYS 484. 

[a] Such part as council may 
deem, just.—The municipal code, pro- 
viding that. municipalities shall pay 
such part of the cost and expenses 
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for which special assessments are 
levied as the council may deem just, 
which part shall not be less than one 
fiftieth of all such cost and expenses, 
held that the item of surveying and 
advertising the improvement is in- 
cluded within the “cost and ex- 
penses” of which the corporation is, 
by the provisions quoted, to pay not 
less than one fiftieth of the whole. 
Ball v. Portsmouth, 82 Oh. St. 151, 92 
NE 24. 

[b] Excess over benefits paid 
from general fund.—By provisions of 
Burns St. Annot. (1908) § 8716, a city 
may, by a two-thirds vote of its 
council, notwithstanding remon- 
strance of abutting owners, cause a 
street improvement to be made, the 
cost of which will exceed benefits, to 
be assessed to abutting property; 
sueh excess, however, not to exceed 
five thousand dollars to be paid out 
of the public treasury. Gardiner v. 
Bluffton, 173 Ind. 454, 89 NE 853, 90 
NE 898, AnnCasi912A 713. 

[e] 
limited.—Second Class Cities L. § 100, 
authorizing the city to pay part of 
the cost of constructing sewers not 
less than two feet in diameter, limits 
the powers of the common council of 
the city of Yonkers in apportioning 
the cost of Sewers under the Yonkers 
Supplemental Charter, and an ordi- 
nance providing for payment by the 
city of one half of the expense of a 
sewer less than two feet in diameter, 
although unrepealed, was ultra vires 
and void. Leonhardt v. Yonkers, 195 
App. Div. 234, 187 NYS 27. 

{d] That the streets improved 
formed part of a state highway was 
held not to require the city to pay 
more for the cost of the improvement 
than should be paid by the owners of 
the land benefited. In re West Mar- 
ket St. Pav., 288 Pa. 123, 185 A 633. 

91. Edwards House Co. v. Jackson, 
91 Miss. 429, 45 S 14. 

92. Hotchkiss v. Binghamton, 211 
N. Y. 279, 105 NE 410. 


93. Scovill v. Ypsilanti, 207 Mich. 
288, 174 NW 139. 

94 Scovill v. Ypsilanti, supra. 

[a] For example, the power and 


discretion of the council of Ypsilanti, 
under § 323 of its charter, to assess 
and levy a tax to pay for street pav- 
ing, with a limitation that no more 
than twenty-five per cent of the im- 
provement shall be assessed by the 
general tax of the city, cannot be 
controlled by the council’s action in 
submitting to the voters of the ward, 
pursuant to Comp. L. (1915) § 2924, 
at a “special election,” the question 
of whether the cost levied against 
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any property in excess: of eight per 
cent of the assessed valuation should 
be borne by the ward as a-whole. 
Scoville v. Ypsilanti, 207 Mich. 288, 
174 NW 139. 

95. Spencer vy. New York, 179 App. 
Div. 69, 166 NYS 177; Bllis v. Low- 
ville, 7 Lans. (N. Y.) 434; Smith v. 
Prieur ite Ga 152 N. C. 617, 68 SE 
ta] Tllustrations.—(1) The trus- 
tees of the village of Lowville, in- 
corporated under the general act for 
the incorporation of villages, have no 
power under that act to appropriate 
the moneys raised for highway pur- 
poses to making or repairing side- 
walks in that village. Ellis v. Low- 
ville,« 7 -Lansa iQN,.7 Y¥s)2 4345 (2) A 
city’s appropriation for repairing and 
constructing parks, parkways, play- 
grounds, boulevards, and. driveways, 
does not authorize an expenditure 
therefrom for constructing a green- 
house in a city park. Speneer vy. New 


. York, 179 App. Div.: 69, 166 NYS 177. 


[b] Term “street” includes ‘‘side- 
walks.’—Under a‘charter authorizing 
the grading of Streets, providing that 
the lot owners may be .required to 
pave the sidewalks under specified 
circumstances, .and authorizing the 
submission to the voters of the ques- 
tion of paving the streets, the board 
of commissioners of the town may, 


'on the voters at an election ordered 


on a petition praying for a general 
scheme and sidewalk improvement, 
voting for the isSuance of bonds for 
such purposes, use of the proceeds 
for the grading of sidewalks and of 
streets, as distinguished from \sidé- 
walks, and for the payment of com- 
pensation to engineers employed to 
establish. the grades of streets and 
sidewalks, aS well as to pay for the 
paving of sidewalks. Smith v. Hen- 
dersonville, 152 N. C. 617, 68 SE 145. 

96. Et. Smith Pav. Dist. No. 5 v. 
Fernandez, 142 Ark. 21;:217 SW 795: 

[a] Funds collected for the cdn- 
struction of streets may not be used 
for repair work. F't. Smith Pav. Dist. 
No. 5 v. Fernandez, 142 Ark. 21, 217 


SW 795. 
97. See generally infra XIX. 
98. 


Ky.—Barry v. Cloverport, 175 
Ky. 548, 194 SW 818. 

Nebr.—Alexander  v: 108 
Nebr. 717, 189 NW 3865. 

N. J.—Bigelow v. Perth Amboy, 25 
Nie 297s 

N. Y.—Ketchum v. Buffalo, 14 N. Y. 
356 [aff 21 Barb. 294]. 

Tex.—Bridgers v. Lampasas, (Civ, 
A.) 249 SW 1083. .: 

W. Va.—Atlantic, Bitulithic Co. v. 
Edgewood, 76 W. Va. 630, 87 SE 1838. 


Bailey, 
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but when following the special assessment method 
it cannot pledge the general credit of the city,°? 


unless expressly authorized.t 


[§ 2383] (2) Requirement of Means of Payment. 
Constitutional or legislative requirements as to the 
means of paying for an improvement must be ob- 
served before the same may be lawfully made;? 
and it has been held that a city is not liable on a 
contract for improvements when there is no provi- 
sion at the date of execution for its payment as 
required by law,’ or no appropriation for the pur- 
But a city may let a contract for a 
part of the work for which it has funds available,° 


pose made.* 


Wis.—Mills v. Gleason, 11 Wis. 470, 
78 AmD 721. : 

[a] While “street” is commonly 
construed to include “sidewalk,” by 
separately . considering ‘sidewalks 
and curbing” as used in one section 
on one hand, and “streets, avenues, 
highways, and public places” as used 
in another section on the other hand, 
a city of the fifth class cannot con- 
struct sidewalks upon the ten-year 
bond plan, under a section authoriz- 
ing such a method in the construc- 
tion of streets and highways. Barry 
a oer port. 175 Ky. 548, 194 SW 


99. Atchison y. Price, 45 Kan. 296, 
25 P 605; Davies v. New Orleans, 40 
La. Ann, 806, 6 S 100; Matter of 
Drake, 69 Hun 95, 28 NYS 264. 

1. Argenti v. San Francisco, 16 
Cal. 255; Perkinson v. Schnaake, 108 
Mo. A. 255, 83 SW 301; Mt. Adams, 
etc., R. Co. v. Cincinnati, 11 Oh. Dec. 
(Reprint) 149, 25 CincLBul 91; Gal- 
veston v. Heard, 54 Tex. 420. 

2 . S.—Berlin Iron Bridge Co, v. 
San Antonio, 62 Fed. 882. 

Cal. — Ransome-Crummey Co. 
Woodhams, 29 Cal. A. 356, 156 P 6 

Ill.—De Kam vy. Streator, 816 Ill. 
123, 146 NIX} 550; Mosiman Plumbing 
Co, v. Pocahontas, 199 Ill. A. 211. 

Ind.—Gardiner v. Bluffton, 173 Ind. 
454, 89 NE 853, 90 NE 898, AnnCas 
1912A 713. 

Kan.—State v. Coffeyville, 111 Kan. 
803, 208 P 671. 

Mich.—Cooper v. Detroit, 222 Mich. 
360, 192 NW 616; Scovill v. Ypsi- 
lanti, 207 Mich. 288, 174 NW 139. 

Mo.—Kansas City v. Woerishoeffer, 
249 Mo. 1, 155 SW 779. 

N. J.—Gaines v. Hudson County 
Ave. Comrs., 37 N. J. L. 12. 
ty eb Ss . G, Packard Co. v New 
York, 151 App. Diy. 941, 187 NYS 9 
[aff 210 N. Y. 590 mem, 104 NE 1139 


Vv: 
2. 


re Klineck v. Pounds, 163 NYS 
Oh.—Pleasant Ridge v. Dayton 


Limestone Co., 1 Oh. A. 405, 17 Oh. 
Cir. Ct. N. S. 498. 

Pa.—Smith v. Philadelphia, 17 Pa. 
Dist:221. 

Tex.—Noel y. San Antonio, 11 Tex. 
Civ. A. 580, 33 SW 263. 

W. Va.—Atlantic Bitulithic Co. v. 
Edgewood, 76 W. Va. 630, 87 SE 183. 

Ont.—Fieming vy. Toronto, 19 Ont. 
A, 318. 

[a] Thus (1) under the Detroit 
City Charter, requiring that no pub- 
lic work or improvements shall be 
commenced until a tax or assessment 
is levied to defray the cost and ex- 
pense of same and that supplies and 
material shall not be paid for or con- 
tracted to be paid for except out of 
the proceeds of the tax or assess- 
ments so levied, the city has no au- 
thority to undertake the construction 
of a municipal garage without pro- 
viding for the expense of construc- 
tion, either by tax levy, by a bond 
issue, or by borrowing from the gen- 
eral surplus fund. Cooper v, Detroit, 
222 Mich. 860, 192 NW 616. (2) And 
the financing of such improvement 
by borrowing from various other 
funds was ‘unauthorized and in con- 
travention of law. Cooper v. Detroit, 
supra. 
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| although a’ much larger sum will eventually be 
| needed to complete the system.® 


And an actual 


available appropriation has been held to be unnec- 


{b] Bid for construction in excess 
of the appropriation existing at the 
time is invalid, and when the appro- 
priation is increased a new adver- 
tisement and reletting becomes neces- 


sary. Klinck v. Pounds, 163 NYS 
1008. 
{ce] “City” includes ‘“town.’? — 


Where the word “city” in another 
part of the same section has been 
construed to include towns, it must 
be given the same construction in 
the provision that no public work or 
improvement should be done or made 
in any city upon or about the streets 
or otherwise, the cost and expense of 
which -was chargeable or might be 
assessed upon private property by 
special assessment, unless an_esti- 
mate of the cost and expense should 
be made and an assessment made, 
levied, collected, and paid before the 
work or improvements should be 
commenced. Ransome-Crummey Co. 
v. Woodhams, 29 Cal. A. 356, 156 P 62. 

{d] Where a part of the cost is 
borne by the city at large, a by-law 
for meeting it must, in Ontario, first 
be passed or it must be included in 
estimates for the current year. 
Fleming v. Toronto, 19 Ont. A. 318. 

{e] Provision mandatory. — Char- 
ter provisions, in effect requiring 
that there be a showing of sufficient 
money in the city treasury to finance 
public improvements ordered, are 
mandatory. Kansas City v. Woeris- 
hoeffer, 249 Mo. 1, 155 SW 779. 

{[f] Provision not applicable. — 
Greater New York Charter does not 
apply to an excavation contract at a 
fixed rate per yard for work, the cost 
of which was not ascertainable until 
measurement after completion. R. G. 
Packard Co. v. New York, 151 App. 
Div. 941, 1387 NYS 9 [aff, 210 N. Y. 
590 mem, 104 NE 1139 mem]. 

{g] TWegal plan.—An act authoriz- 
ing the making of a public avenue, 
and directing the commissioners to 
have a map made of such avenue, and 
which then provides a specified mode 
by which the moneys to pay for the 
expense of the project are to be 
raised, will not be sustained if the 
plan for providing such moneys turns 
out to be illegal. Gaines v. Hudson 
County Ave. Comrs., 37 N. J. Li 12. 

3. U. S.—Berlin Iron Bridge Co. v. 
San Antonio, 62 Fed. 882. 

N. Y.—Peo. v. Palmer, 13 Misc. 727, 
85 NYS 281. 


Oh.—Pleasant Ridge .v. Dayton 
Limestone Co., Ohy +A.: 406,017. ‘Oh, 
Cir, sCt. N.S. 498. 

Pa.—Lehigh Coal, ete., Co.’s App., 


112 Pa. 360, 5 Ai23h, 
Tex.—Kuhls v. Laredo, (Civ. A.) 27 


Ww 791. 

fa] Illustration.—A village is not 
liable for material used in improving 
a street, where there is no certificate 
required by a statute as to money in 
the treasury, or that the obligation 
was to be met by an issue of bonds. 
Pleasant Ridge v. Dayton Limestone 
Go.; LiOhy As 4.05, “D7 GhiGinnGtonas: 
498. 

{[b] What constitutes provision.— 
Where the commissioner of city 
works has made the requisition on 
which the mayor, comptroller, and 
city clerk are required to borrow 


‘thereto;” 


essary where it appeared that the improvement had 
been completed, accepted, and paid for? or, having 
been completed, that there was then money in the 
hands of the municipality to pay for it;® or where 
provision had been made to include the cost of the 
improvement in a tax levy.® The fact that an ordi- 
nance contains a provision which will require a mu- 
nicipality at, some future time to increase a debt 
does not create a present liability within a statute 
requiring an appropriation before incurring any: 


money on bonds of the city to pay for 
certain public improvements, the 
“means” to pay for such improve- 
ments are provided in the meaning of 
a city charter which says that no 
contract shall be binding against the 
city unless the comptroller shall cer-. 
tify “that the means required to 
make the payments under such con- 
tract are provided and applicable 
and it is immaterial that 
the bonds have not been sold and the 
proceeds paid into the treasury. 
ets v. Palmer, 13 Misc. 727, 35 NYS 
Bile 

[ce] Applicability of provision.— 
The constitutional limitation on the 
authority of municipalities, requiring 
them to provide means in advance for 
the payment of their indebtedness, 
applies only to interest-bearing and 
other express contract obligations, 
and not-to the ordinary expenses in- 
curred for road repairs. Lehigh Coal, 
etc., Co.’s App., 112 Pa. 360, 5 A 231. 

4 Ill.—Mosiman Plumbing Co. v. 


Pocahontas, 199 Ill. A. 211. 

Mich.—Tennant  v. Crocker, 85 
Mich. 328, 48 NW 577. 

N. J.—Franklin v. Horton, (Sup.) 
116 A 176. 

Oh.—Cincinnati v. Cincinnati, 11 
Oh. Cir, Ct, 309j06; Oh. Cir. Dee, dts 


Lowry v. Cincinnati, 7 Oh. Dec. (Re- 
print) 81, 1 CineLBul 102; State v. 
Roebuck, 2 OHNPNS 688. 
Pa.—Harrison v. Philadelphia, 3 
Phila. 138. 
W. Va.—Atlantic Bitulithic Co. 
Le mabe ey 76 W. Va. 630, 87 SE 


[a] When cost exceeds appropria- 
tion.— Under an act limiting the lia- 
bility of the city to contracts for 
which sufficient appropriations shadl 
have been previously made by ordi- 
nance, the city of Philadelphia is not 
liable on a contract for the construc- 
tion of a bridge, not made by any ex- 
press authority from the councils, for 
a greater sum than has been appro- 
priated by councils for such work. 
Continental Bridge Co. v. Philadel- 
phia, 34 Legint (Pa.) 185. 

{b] Semiannual appropriation or- 
dinance authorized by statute, includ- 
ing appropriation for work and labor 
necessary in making improvements, 
is sufficient. State v. Roebuck, 2 Oh 
NPNS 688. 

5. Yaryan v. Toledo, 8 Oh, Cir. Ct. 
N..S.:1, 28 Oh, Cir, Ct. 259 [aff 76 Oh. 
St. 584 mem. 81 NE 1199 mem]. 

6 Yaryan v. Toledo, supra. 

7 Gibb v. Moore Tp., 27 /\UrG..Q: 
B. 150. 

8. Grant v. Puslinch, 27° U. Cc. Q. 
B. 154 i 


Vv. 


9. Franklin v. Horton, (N. J. Sup.) 
116 A 176 (an ordinance authorizing 
a city to contract with an electrical 
engineer for preparation of plans and 
specifications for an electric light 
distributing system for public light- 
ing is valid as against an objection 
that, at the time of its adoption, 
there was no appropriation of funds 
to pay for such services, it appearing 
that the ordinance itself provided 
that the cost of such services should 
be included in the tax levy and the 
money temporarily raised by tempo- 


rary notes). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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expense.1° And a village board whose duty it is 
to extend the mains of the water system cannot de- 
fend mandamus to compel them to make such ex- 
tension on the ground that they had no money on 
hand with which to make the extension, where, al- 
though such board had no power to raise money by 
taxation, yet the board of village trustees had that 
power.1+ 
‘ Sufficient compliance with requirements as to ap- 
propriation was shown where it appeared that bonds 
had been issued, although not ‘sold,!? or that funds 
had been appropriated which would be available to 
meet the liability when it should acerue.1% 

In the absence of constitutional or statutory pro- 


visions requiring an appropriation,’ a city may, | 


within such limits as may be imposed by law,*® 
contract for work connected with improvements 
without first making a specific appropriation for the 
purpose." General restrictions of this nature on 
the power of a city to make improvements are not 
applicable when the city is acting under a special 
improvement law.17 A city ordinance to the effect 
that the mayor and aldermen shall in no case pro- 
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_éeed to construct’ an improvement until an appro- 
priation therefor shall have been made by the city 


council is not applicable in the case of an improve- 
ment constructed by the city council itself,® nor is 
it applicable to an improvement constructed before 
its enactment.1° 

[§ 2384] (3) Certificate of Officers as to Sufficiency 
It is sometimes provided by charter or 
statute that no obligation for the expenditure of 
money shall be entered into unless certification is 
made that the necessary funds are available.?° 
Compliance with this provision is necessary to au- 
thorize the city to make an improvement if it is 
one to which the statute applies.??_ Such a provision, 
however, will be reasonably construed.?? A require- 
ment of this nature has been held not. to apply 
where no part of the cost is to be paid from the 
funds raised. by general taxes,?* or to a contract 
under a special assessment for a paving improve- 
ment,** or where the cost of a street improvement 
is to be assessed back against abutting property,?® 
or where bonds have been issued for the payment 
of the whole cost of a proposed improvement,?* or 


- 10.- Peo. v.. Rock Island, 271 Ill. 
412, 111 NE 291. 

11. Peo. v. Pierce, 64 Misc. 627, 
119 NYS 21. 

12. Atlantic SBitulithic Co. Vv. 
ae root, 716 W. Va. 630, 634, 87 SH 


“While there are some expressions 
in our decisions cited which may 
seem to imply that before a munici- 
pality can lawfully enter into a con- 
tract, so as to avoid the inhibition 
against the ereating of a debt, the 
money relied upon to pay for public 
improvement must be actually in 
hand, we find nothing in the consti- 
tution or statute requiring that the 
bonds previously authorized to pay 
for the work should be actually sold 
and the proceeds actually covered 
into the treasury. If the bonds have 
been lawfully authorized, we think 
it may be safely assumed with re- 
spect to counties and municipalities 
that not less than the par value 
thereof will be realized, and that a 
eontract may in anticipation of a sale 

f such bonds be lawfully entered 
nto, without any infraction of: the 
provisions of the constitution or stat- 
ute law against incurring debts.” 
Atlantic Bitulithic Co. v. Edgewood, 
supra. 
--13.. Kelly v. Waterbury, 83 Conn. 
270, 76 A 467 (under a statute pro- 
hibiting a city from incurring any 
liability in excess of the appropria- 
tions made by the board of aldermen, 
and providing that no improvements 
shall be ordered until the funds have 
been appropriated for that purpose). 
“14. See supra this section. 

15. Heman v. St. Louis, 213 Mo. 
538, 112 SW 259. See also infra XIX. 
[a] Constitutional limitation of 
five per cent on the assessed value 
of the property within the city limits 
has been imposed. Heman v. St. 
Louis, 213 Mo. 538, 112 SW 259. 

16. State v. Ely, 129 Mirm, 40, 151 
NW 545, AnnCas1916B 189; Heman v. 
St. Louis, 213 Mo, 538, 112 SW 259. 
' [a] Charter held to authorize the 
eity council to provide funds to pay 
for public improvements lawfully 
‘contracted for. State v. Ely, 129 
Minn, 40,151 NW 545, AnnCas1916B 
189. 

[b] Charter provision held only to 
apply to street improvements which 
are required and ordered to be made 
by ordinance, and to have no appli- 
eation whatever to emergency and 
unforeseen class of work called 
“extra work.” Heman vy. St. Louis, 
213 Mo. 538, 112 SW_ 259. 

17. Cal.—Rice v. Haywards, 107 
Cal, 398, 40 P 551. : 

Conn.—Cook y. Ansonia, 66 Conn. 
413, 34 A 183. : 


Iowa.—In re Cedar Rapids, 85 Iowa 


39, 51 NW 1142. 
N. J.—Dixey v. Atlantic City, 71 
tee 


L. 120, 58 A 370. 
. Y¥.—Boots v. Washburn, 79 N. Y. 
207; In re Lewis, 51 Barb. 82, 35 How 
Pr 162. 

1s. Googin v. 103 Me. 
119, 68:A> 694. 

19. Googin v. Lewiston, supra. 

20. See statutory provisions. 
also supra § 2219. 

21. Hurst v. Belle Valley, 11 Oh. 
Cir, Ct, IN. S.°235, 30 Oh. Cir. Ct 5635 
Pullen v. Smith, 5 Oh, Cir. Ct. N. S. 
1,°26 Oh. Cir.’ Ct. 549; Holmes’: vy, 
Avondale, 11 Oh. Cir. Ct, 430, 5 Oh. 
Cir. Dec. 188; Rhoades v. Toledo, 6 
Oh Cir? Ct/'9t, 3 ‘Oh. \Cir., Dee?325, 

{a] Dikes.—An ordimanee provid- 
ing for the building of a dike is an 
ordinance for the expenditure of 
money within the meaning of such a 
provision. Hurst v. Belle Valley, 11 
Oh, Cir. Ct. N. S. 235, 30 Oh. Cir, Ct. 


3. 

{b] Free public library.—A_ reso- 
lution of a municipal corporation to 
maintain a free public library at a 
cost of not less than a_ specified 
amount and to procure a suitable site 
therefor, which is responsive to the 
proposition of a private party to do- 
nate money to erect the library build- 
ing, is a resolution involving the ex- 
penditure of public money. Pullen v. 
Smith, 5 Oh. Cir. Ct. N. S. 1, 26 Oh. 
Cir C7549. 

[c] Streets—(1) A street im- 
provement, a part of the cost of 
which is to be paid by the munic- 
ipality, is within the requirement. 
Holmes v, Avondale, 11 Oh. Cir. Ct. 
430, 5 Oh. Cir. Dec, 188. (2) And an 
ordinance providing for the condem- 
nation of private property for street 
purposes is an ordinance for the ex- 
penditure of money within such a 
provision. Rhoades v. Toledo, 6 Oh. 
Cir, Ct..9, 3. Oh. Cir, Dec.. 325. But 
see Tyler v. Columbus, 6 Oh. Cir. Ct. 
224, 3 Oh. Cir. Dec. 427 (holding that 
such a provision is not applicable to 
proceedings in eminent domain for 
the purpose of street improvements). 

[d] Contents and sufficiency of 
certificate.— Where it is: required that 
the certificate shall state that the 
money, required for the contract, 
agreement or other obligation, or to 
pay the appropriation or expenditure, 
is in the treasury to the credit of the 
fund from which it is to be drawn 
and not appropriated for any other 
purposes, there must be a definite 
sum certified for each contract where 
there are several of the same species 
entered into at the same time to be 
paid from a theretofore gross fund. 
Carthage v. Diekmeier, 79 Oh. St. 323, 


Lewiston, 


See 


87 NE 178 [rev 30 Oh. ir. 
306] [ Cir, -Cu 


[e] Liability of city is limited to 
the amount stated in the certificate, 
Carthage v. Diekmeier, 79 Oh. St. 323, 
87 NE 178 [rev 30 Oh. Cir. Ct. 806] 
(where a village is about to improve 
streets, and a defect in the certificate 
of the clerk, required by statute, that 
a specified sum required is in the 
treasury to be used to pay therefor, 
is discovered before the contract is 
executed, and in presence of the 
council and with its consent he 
amends the certificate by inserting 
the sum required, and the certificate 
so amended is recorded under such 
section, and the contract executed, 
the certificate limits the amount to 
be paid on the contract for that 
street. beyond which the city is not 

Cleveland vy, 


liable). 
Walsh Constr. 
Co, 279 “Ned. 572 ok 


22. 

_[a] .Tllustrations.— (1) Under a 
city charter requiring a certificate 
that the funds necessary to perform 
a contract are on hand before the 
contract shall be valid, a certificate 
that the amount necessary to dis- 
charge a contract on the unit basis, if 
the estimated quantity of materials 
Stated in the specifications was cor- 
rect, is sufficient to sustain the con- 
tract, not only to the extent of esti- 
mate, but to the extent of any excess 
under the contract itself, or by rea= 
son of extras required in accordance 
with the terms of the contract. 
Cleveland v. Walsh Constr. Co., 279 
Fed. 57, (2) The provision of a city 
charter that no contract should be 
valid unless the certificate of suffi- 
ciency of funds required by another 
section was given before the contract 
was executed does not affect the con- 
struction ‘of the provision specifying 
the requirement of the certificate. 
Cleveland vy. Walsh Constr. Co., supra. 


eg rt Owens vy. Wilmington, 15 Oh. 
‘Ta] Bequest in will for library.— 


Where a contract is entered into to 
erect a building to carry out the pro- 
visions of a will and the cost is to be 
met by funds bequeathed to the city 
therein, no certificate is necessary. 


Owens v. Wilmington, 15 Oh. A. 
400. 
24. Trowbridge v. Hudson, 24 Oh. 


Cir. Ct..76; Cincinnati v. McHrlane, 7 
Oh. Dec. (Reprint) 535, 3 CincLBul 
848; Chittenden v. Columbus, 1 Oh 
NPNS 420. 

25. State v. Mt. Vernon, 4 OhNP 
NS 317. 

26. Emmert v. Elyria, 74 Oh. St.’ 
185, 78 NE 269; Kohler Brick Co. v. 
Toledo, 10-Oh. Cir. Ct. N. S. 137, 29 
Oh. Cir. Dec. 599, 7 
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to an appropriation proceeding in advance of any 
knowledge as to:what the property will cost.27 And 
no contract,:agreement, or other obligation involving 
the expenditure of money is entered into, within 
the meaning of such a provision, by the mere pas- 
sage of a resolution declaring the necessity of a 
municipal improvement, the adoption of an ordi- 
nance authorizing the improvement and assessing 
the cost thereof, advertising for and receiving bids, 


and awarding. the. contract.?® 


[§ 2385] (4) Assessment Prerequisite to Perform- 
ance of Work or Letting Contract. Unless expressly 
required by constitutional®® or statutory®® provision, 


27. Pansing v. Miamisburg, 11 Oh. 
Cin iGu-gNoos.. bit, 8 Oh, Cir Ct.o130 
[aff 79 Oh. St. 430 mem, 87 NE 1139 
mem]. 

28. Braman v. Blytia, 5 Oh. Cir. 
Cte N.iSe 387,026 ‘Oh. Cir. Ct. 731. 

[a] All such acts are only pre- 
liminary ‘to the contract, agreement, 
or obligation referred to. .Braman_y. 
Blyria, 5 Oh..Cir. Ct. N. 8. 387, 26 Oh. 
CIES CEAT3 Gt : \ 

29.. Ede.v. Knight, 93.-Cal. 159, 28 
P 860;.Thomason y.: Ashworth, 73 Cal. 
73, 14:P 615; Hilton’ v. Heverin, (Cal.) 
11, P.2%7; Thomason. v. Ruggles, 69 
Cal. 465, 11 P 20; Oakland Paving Co. 
y. Hilton, 69 Cal. 479, 11 P 3; Dona- 
hue v. Graham, 61 Cal. 276; McDonald 
v. Patterson, 54 Cal. 245. 

30. Bork v. Buffalo, 127 N. Y. 64, 27 
NE 355; Pabst Brewing Co. y. Milwau- 
kee, 148 Wis. 582, 133 NW 1112; State 
y, Ashland, 88 Wis. 599, 60 NW_ 1001. 

[a] Provision not applicable to 
independent department.—A charter 
prohibiting the city from contracting 
for any work or, improvement “until 
the assessment therefor has been 
confirmed” by. the common council 
does not-apply to contracts for pav- 
ing streets made by. the board of park 
commissioners, organized: in an, inde- 
pendent, department of the city gov- 
ernment, and given ‘‘sole and exclu- 
sive power, by ,contract ,or otherwise 
to open, grade, construct, repair and 
maintain’. the roadways, and _ap- 
proaches to the parks.: Bork y. Buf- 
falo, 127; Nv M..64,.27 NE 355. 

31. Thomason v. Ashworth, 73 Cal. 
73, 14 P-615; Lefevre v. Detroit, 2 
Mich. 586; Laimbeer v. New York, 6 
N. Y. Super, 109;. Wetmore v. Camp- 
bell, 4-N.-.Y. Super. 341. | , 

32@.. See statutory provisions, 

[a] Charter may. authorize mu- 
nicipality to enact mode of procedure 
by ordinance. Mardis. v.. McCarthy, 
162 Cal. 94, 121-,P; 389. 

‘[b] Power . of. municipality to 
adopt controlling charter provision 
may be included in the grant of mu- 
nicipal power. Hyde v. Wilde,;51 Cal. 
A. 382,296 .P ALS. 4 

33. O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164; and 
cases infra note 34. ‘ 

“ “This is a proceeding by which the 
citizen is divested of his property in 
invitum.’”’. Southwest, Pay. Co. v. Wil- 
son, 57 Cal. A. 251,,255, 206 P 776. 

“In invitum” defined see 31 C. J. 


357. : s 
7 34. U. S.—Detroit United R. Co. v. 
Detroit, 255 U. S. 171, 41 SCt 285, 65 
L. ed, 570; Michigan Cent, R. Co. v. 
Huehn, 59 Fed. 335. Qe 

Ala.—Hood v. Bessemer, 2138 Ala. 
225,104 S 325;: Mobile wv. Dargan, 45 
Ala. 310. 05 

Alaska.—In ore ‘Ketchikan  Delin- 
quent Tax Roll, 6 Alaska. 653. 

Ariz.—Southern Surety Co. Vv. 
Prescott, 26 Ariz. 66, 221 P_ 834; 
Nogales Electric Light, ete. Co. v. 
International Gas Co., 19 Ariz, 219, 
168 P 504. z 

Ark.—White v. Loughborough, 125 
Ark. 57, .188 “SW. 10; Improvement 
Dist, No. 60 v. Cotter, 71 Ark. 556, 
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' statute.?2 


[§§ 2384-2386 


assessment need not be’ made before a contract is 
let or the work performed.*? ra 
[§ 2386] C. Preliminary Proceedings, Ordinances, 
and Resolutions*—1. Nature of Preliminary Pro- 
ceedings in General. Special proceedings for making 
_ improvements are usually provided for by charter or 
Statutory proceedings preliminary to the 
making of & public improvement are in invitum,?* 
' and a failure to adhere with substantial strictness to 


‘ the provisions of such statutes will generally de- 


76 SW 552. 

Cal.—O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164, 168; 
Watkinson vy. Vaughan, 182 Cal. 55, 
186 P 753; Ferri v. Long Beach, 176 
Cal. 645, 169 P 385; Osburn y. Stone, 
170. Cal. 480, , 150 P, 367; Wright. iv. 
Oakland, 7762 Cal. .Al™1,( 216 '' P66; 
Southwest Pav. Co. v. Wilson, 57 Cal. 
A. 251, 206 P 776; Napa v. Maxwell, 
36 (Cay TAs 108, 171 “Psat; Burns ys 
Casey, 13 Cal. A. 154, 109 P 94. 

Colo.—Shields v. Loveland, 74 Colo. 
27, 218 P 913; Gillum v. Rifle, 70 Colo. 
198, 197 P 1017; Hallett v. U. S. Se- 
curity, etc., Co., 40 Colo. 281, 90 P 683. 

Conn.—Stevens, v, Hartford Water 
Comrs., 102 Conn. 218, 128 A 713; 
Hartford v. Poindexter, 84 Conn, 121, 
79 A 79. 

Dak.—McLauren v. Grand Forks, 6 
Dak. 397, 48 NW 710. 

Fla.—St. Petersburg v. Pinellas 
County Power Co., 87 Fla. 315, 100 S 
509; Howe v. C..H. Turner Constr. 
Co., 66 Fla. 1, 63 S 238. 

Ga.—Atlanta v. Smith, 99 Ga. 462, 
27 SE 696; Decatur v. Wilson, 96 Ga. 
251, 23 SE 240. 

Ida.—Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; Caldwell v. Mountain 
Home, 29 Ida. 18, 156 P 909; Dement 
v. Caldwell, 22 Ida. 62, 125 P. 200; Mc- 
ayer. v. Lewiston, 13 Ida. 338, 90 


Ill.—Lovington v. Gregory, 287 Ill. 
169, 122- NE 504; Chicago v. Huleatt, 
276 Il. 466, 114 NE 1021; Chicago 
Union Tract. Co. v. Chicago, 209 Ill. 
444, 70 NE 659; Gage v. Chicago, 207 
Ill. 56, 69 NE 588; Walker v, Chicago, 
202 Ill. 531, 67 NE 369; Peo. vy. Salo- 
mon, 46 Ill. 415. 

Ind.—Dyer.v. Woods, 166 Ind. 44, 
76 NE 624;.Case v. Johnson, 91 Ind. 
477; Indiana. Truck Farm Co. v. 
Schneider, 74 Ind. A. 24, 128 NE 617. 

Iowa.—Walter v. Ida Grove, 213 
NW 935; Chicago, etc., R. Co. v. Sedg- 
wick, 213 NW 435; Carbon Coal Co. 
v. Des Moines, 198.Iowa 371, 199 NW 
170; Miller v. Glenwood, 188 Iowa 
514, 176- NW 373; Davenport Locomo- 
tive Works, v. Davenport, 185 Iowa 
151, 169 NW.106; Clark v. Martin, 
182 Iowa 811, 166 NW 276; Shaver y. 
J. W. Turner Impr. Co., 155 Iowa 492, 
136° NW: 711; Coggeshall v. Des 
Moines, 138 Iowa 730, 117 NW _ 309, 
128 AmSR 221. 

‘Kan,—Decker vy. Pleasanton, 117 
Kan. 279, 2381 P 38380; Dunsworth vy. 
Hutchinson, 109 Kan. 538, 199 P 89; 
Tarman v. Atchison, 69 Kan, 4838, 77 


P 111; State v. Kansas City, 60 Kan. | 


618, 67 B18. 

Ky.—Newport v. Klatch, 189 Ky. 
300, 224 SW 844; Lexington v. Wool- 
folk, 188 Ky. 392, 128 SW 104; Dodd 
v. Hecter, 136 Ky. 596, 124 SW 860; 
Owensboro v. Hope, 110 SW 272, 33 
KyL 426; Covington v. Brinkman, 79 
SW 234, 25 KyL 1949, | ; 

La.—Grasser Contracting Co. v. 
Richardson, 147 La. 612, 85 S 609; 
Gurley v. New Orleans, 124 La. 390, 
50 S: 411; Byrne v. East Carroll 
Parish, »45 La.) Ann: 392, 12: S 521; 
Barber Asphalt Pav. Co. v, Gogreve, 
41 La. Ann. 251, 5 S 848, |’ 


‘Amsterdam, 142 N. Y. 


prive municipal authorities of jurisdiction to make 
the improvement ;** but a slight informality of pro- 
cedure or a failure to observe a provision which is 


Me.—Kidson y. Bangor, 99 Me. 139,. 
58 A 900; Dorman vy. Lewiston, 81 Me. 
411, 17 A 316. f 

Md.—Seyboldt v. N. H. Ranier, 130 
Md. 69, 99 A 960; Patterson v. Balti- 
more City, 124 Md. 153, 91 A 966; 
Owners’ Realty Co. v. Baltimore, 112 
Md, 477, 76 A 575; Baltimore vi 
Bouldin, 23 Md. 328; Holland v. Balti- 
more, 11 Md. 186, 69 AmD 195. 

Mass.—Prince y. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610; Hudson 
Electric Light Co. v. Hudson, 163 
Mass, 346, 40 NE 109; Northampton 
v. Abell, 127 Mass. 507; Ryan v. Bos- 
tor, 118 Mass. 248. ’ 

Mich.—Stanhope v. Hart, 233 Mich. 
206, 206 NW 346; Kuick v. Grand 
Rapids, 200 Mich. 582, 166 NW 979; 
Goodwillie v, Detroit, 103 Mich. 283, 
61 NW 526. 

Minn.—Borgerding v. Freeport, 166 
Minn. 202, 207 NW 309; Hamre vy, 
Thief River Falls, 150 Minn. 40, 184 
NW 225; Hawkins v. Horton, 91 
Minn. 285, 97 NW 1053; State v. 
Judges Eleventh Judicial Dist. Oty 
51 Minn, 534, 53 NW 800, 55 NW 122; 
Lamm v. Chicago, ete., R. Co., 45 
Minn. 71, 47 NW 455, 10 LRA 268. 

Miss.—Dean v. Senatobia, 142 Miss. 
815, 108 S 178; Jackson v. Tucker, 136 
Miss. 787, 101 S 708; Union Sav. 
Bank, etc., Co. v. Jackson, 122 Miss. 
557, 84 S 888; Vicksburg v. Robinson, 
113 Miss. 687, 74 S 617. 

Mo.—St. Louis v. Gleason, 93 Mo, 
33, 8 SW 348; Lemon v. Shepard, 180 
Mo. A. 332, 167 SW 1145; Schulte v. 
Currey, 173 Mo, A. 578, 158 SW 888; 
Webb City v. Aylor, 163 Mo. A. 156; 
147 SW 214; Zielda Forsee Inv. Co. v: 
Phceenix Brick, etc., Co., 148 Mo. A. 
357; 126, SW _ 788; Carthage vy. Car- 
thage Light Co., 97 Mo. A. 20, 70 Sw 
936; Fruin-Bambrick Constr. Co. v. 
Ges i Mo. A. 509. i 

ont.—Hinzeman v. Deer Lodge, 5 
Mont. 369, 193 P 395; Barecy ag 
Townsend, 57 Mont. 407, 188 P 897- 
Johnston y. Hardin, 55 Mont. 574, 179 
P 824. See Stadler. y. Helena, 46 
Mont. 128, 127 P 454. i 

Nebr.—McCaffrey v. Omaha, 72° 
Nebr. 583, 101 NW 251; Batty v. 
Hastings, 63 Nebr. 26, 88 NW 139. 

N. J.—Perry v. Deal, (Sup.) 185 A 
788; Gross v, Hague, 99 N. J. L. 457 
123 A 744; Belmont Land Assoc. y. 
Garfield, 90 N. J. L. 394, 103 A 682: 
Wilson v, Collingswood, 80:N. J. L. 
626, 77 A 1033 [aff 81 N. J. L. 634, 80 
A 335]; Sears v. Atlantic City, 73 
N. J. L. 710, 64 A 1062, 118 AmSR 
724; State v. Jersey City, 54 N. J. L: 
49, 22 A 1052; Carron v. Den, 26 
N. J. L. 594, 69 AmD 584; State v. 
Lambertville, (Sup.) 6 A 482. See 
Jersey City v. National Docks R. Co., 
55 N. J. L..194, 26 A 145. ‘ 

N. M.—Palmer v. Farmington, 25 
N. .M: 146, 179. P2277. : 

N. Y.—Miller _v. Amsterdam, 149 
N. Y.. 288, 43 NE 632; Folsombee v. 
118,°236' NE 
821; Pooley v. Buffalo, 122 N. Y. 592, 
26 NE 16; Friel v. New York, 150 
App. Div. 317, 184 NYS 1025 [aff 208 
N. Y. 555 mem, 101 NE 1103 mem]; 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 4 
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§ 2386] 


merely directory will not generally affect the valid- 
ity of the proceedings, and hence the power of the 
improvement there- 
And if municipal authorities proceed 
under the provisions of an inoperative statute, the 
proceedings are nevertheless valid if they conform 
to the requirements of an operative statute.34% 
Where the expense of the improvement is to be as- 


municipality to make the 


under.?*% 


Konowalski v. Buffalo, 131 App. Div. 
465, 115 NYS 467; Rieser Co. v. New 
York, 84 Misc. 69, 145 NYS 1017; 
Gibbs v. Luther, 81 Misc. 611, 143 
NYS 90; Morey v. Buffalo, 59 Misc. 
603, 111 NYS 463. 

N. C.—Tarboro v. Forbes, 185 N. C. 
59, 116 SE 81; Hendersonville Comrs. 
v. Webb, 148 N. C. 120, 61 SE 670. 

N. D.—Kvello v. Lisbon, 38 N. D: 
71, 164 NW 305; Stoltze v. Sheridan, 
28-N. D. 194, 149 NW 1. 

Oh.—Roebling vy. Cincinnati, 102 
Oh. St. 460, 132 NE 60; Shryock v. 
Janesville, 92 Oh. St. 375, 110 NE 
937 (recognizing rule); Joyce v. 
Barron, 67 Oh. St. 264, 65 NE 1001; 
Stephan v. Daniels, 27 Oh. St. 527; 
Meek vy. Collinwood, 10 Oh. Cir. Ct. N. 
S. 9, 30 Oh. Cir. Ct. 63; Toledo v. Mar- 
low, 28 Oh. Cir. Ct. 298; Berry v. Mt. 
Vernon, 4 OhNPNS 317; Mocker v. 
Cincinnati, 4 OhS&CP 161, 5 OhNP 
242, 7 OHNP 279. 

Okl.—New Butler v. Tucker, 54 Okl. 
182, 153 P 628; Strahan v. Ft. Gibson, 


44 Okl. 79, 148 P 674; Pawhuska v. 
Pawhuska Oil, ete., Co., 28 Okl. 563, 
5g Pe'35 3% 


Or.—Henderson y. Sheridan, 97 Or. 
149, 191 P 350; Brown v. Silverton, 97 
Or. 441, 190 P 971; Miller v. Portland, 
62 Or. 26, 123 P 64; J. P. Sharkey Co. 
v. Portland, 58 Or. 353, 106 P 331, 114 
P 933; Oregon Transfer Co. v. Port- 
fond. 47 Ory 1) 81> B51, 82-P 165 
Columbia Bank,v. Portland, 41 Or. 1, 
67 P 1112; Smith v. Minto, 30 Or. 
351, 48 P 166; Hawthorne v. East 
Portland, 13 Or. 271, 10 P 342. 

Pa.—Warner vy. Coatesville Bor- 
ough, 231 Pa. 141, 80 A 576; Thomas 
v. Hellertown, 78 Pa. Super. 525; 
Charleroi Borough v. Bailey, 54 Pa. 
Super. 331; In re Washington St., 51 
Pa. Super. 46; Hammel v. Morrisville 
Borough, 3 Pa. Co. 185. 

R. I.—Ecroyd v. Coggeshall, 21 R. 
I, 1, 1 A 260, 79 AmSR 741; In re Mt. 
Pleasant Ave., 10 R. I. 320. 

C.—Ballentine v. Columbia, 129 
Ss. C. 410, 124 SE 643; Fowler v. Foun- 
tain Inn, 90 S.C. 352, 73 SE 626. 

s. D.—-Mansfield v. Rapid City, 48 
S. D. 155, 203 NW 201; Haggard v. 
Alton, 38 S. D. 527, 162 NW 158; 
Whittaker v. Deadwood, 23 S. D. 538, 
122 NW 590, 139 AmSR 1076. 

Tex.—Carwile v. Childress, (Civ. 
A.) 213 SW 308. See Waco v. Cham- 
berlain, (Civ. A.) 45 SW 191 [rev on 
other grounds 92 Tex. 207, 47 SW 

Utah.—Gwilliam .v. Ogden City, 47 
Utah 555, 164 P 1022; Branting v. 
Salt Lake City, 47 Utah .296,°153°P 
995; Armstrong v. Ogden City, 9 Utah 
255, 34 P 58. See Armstrong v. Ogden 
City, 12 Utah 476, 43 P 119 [mod on 
other grounds 168 Ue1S. 224; 18 Sct 
98, 42 L. ed. 444y. 

Vt.—Blanchard v. Barre, 77 Vt. 420, 
60 A 970; Kent v. Enosburg Falls, 
71 =Vt.~. 255, 44 A 343. 

Wash.—Buck v. Monroe, 85 Wash, 
1, 147 P 4382; Seattle Cedar Lumber 
Mfg. Co. v. Ballard, 50 Wash. 1238, 96 
P 956; State v. Pullman, 23 Wash. 
583, 63 P 265, 83 AmSR 836. 

WwW. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE 449; Avis v. 
Allen, 83 W. Va. 789, 99 SE 188. 

Wis.—Grant v. Milwaukee, 156 Wis. 
635, 146 NW 780; Neacy v. Milwau- 
kee, 151 Wis. 304, 139 NW 409; Smith 
v. Burlington, 129 Wis. 336, 109 NW 
79; Drummond v. Eau Claire, 79 Wis. 
97, 48 NW 244; Warren v. Wausau, 66 
Wis. 206, 28 NW 187; Pettibone v. 
ne 40 Wis. 402. 

ass v. Casper, 28 WYO: 387, 
208. rs F008. 208 P 439. 
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municipality.®° 


Eng.—Whitechapel Bd. 
v. Crow, 19 Cox C. C. 70 

B. C.—Meldrum  v. et Van- 
couver, 22 B. C. 574, 27 DomLR 193, 
34 WestLR 314, 10 WestWkly 519. 

Ont.—Birge v. Hamilton, 52 Ont. L. 
63, [1923] 2 DomLR 680; Sarnia v. 
MecMurphy, 47 Ont. L. 496, 53 DomLR 
522; Fleming v. Sandwich, 44 Ont. L. 
514, 46 DomLR 613; Cleary v. Wind- 
sor, 2101 Ont. lL: 333, 6 OntWR, 192; 
Fleming Vv. pogo 30 Ont. 547; In re 
Brock, 45 U. Q. B., 53. See In re 
Peck, "46 U. C. “a. B. 211 

Que.—Begin v. Crawford, 39 Que. 
Super. 589; Charland v. Deschailons, 
33 Que. Super. 471; Venne v. St. 
Antoine Corp., 29 RevdeJur 338. 

And see cases passim §§ 2388-— 
2462. 

Curative statutes and ordinances 
see infra § 2463. 

“Tt is conceded by counsel for ap- 
pellants that in such a proceeding 
the property owner ‘is entitled to an 
accurate compliance with those spe- 
cific requirements of the statute 
which the legislature deems im- 
portant to safeguard his interests. 
These are the mandatory and juris- 
dictional provisions of the statute.’ ”’ 
O. T. Johnson Corp. v. Los Angeles, 
198 Cal. 308, 316, 245 P 164. - 

[a] All preliminary steps required 
to be taken before passage of an ordi- 
nance for street improvement should 
be strictly followed and _ enforced. 
Lovington y, Gregory, 287 Ill. 169, 
122 NE 504 

[b] Substantial compliance.—Man- 
nee v. Ames, 192 Iowa 998, 184 NW 


is not 
242, 


Immaterial variance 
Peo. v. Smythe, 232 Ill. 
83 NE 821. 

[d] Contract based on invalid or- 
dinance is itself-invalid. Ashland v. 
Steele, 219 Ky. 341, 292 SW 1098. 

{e] Oontractor doing no work 
under invalid improvement ordinance 
was held not entitled to his contract 
on ground of waiver (Ky. St. § 3100). 
Ashland v. Steele, 219 Ky. 341, 292 
SW 1098, 

[f] Street improvement ordinance, 
not passed in accordance with stat- 
ute, was held invalid, even though 
the property owners petitioned, where 
the improvement included intersec- 
tions (Ky. St. §§ 3096, 3097). Ash- 
ice v. Steele, 219 Ky. 341, 292 SW 

{g] Proceedings under inoperative 
statute—When a municipal corpora- 
tion proceeds to construct a sewer 
under the provisions of a law which 
has ceased to exist, its doings are 
valid if in accordance with the pro- 
visions of existing laws. Van Vorst 
v. Jersey City, 27 N. J. L. 493. 

34144. U. S.—Detroit United R. v. 
Detroit, 255 U. S. 171, 41 SCt 285, 65 
L. ed. 570. 

Ark,—Arkansas-Missouri Power Co. 
v. Piggott Light, etc., Impr. Dist. 
No. 1, 168 Ark. 882, 271 SW 947. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
268, 91 A 297. 


Iowa.—Monroe v. Pearson, 176 
Iowa 283, 157 NW 849. 
Md.—Seyboldt v. Mt. Ranier, 130 


Md. 69, 99 A 960. 

N. C.—Tarboro v. Forbes, 185 N. C. 
59, 116 SE 81. 

Okl.—Pawhuska v. Pawhuska Oil, 
ete., Co., 28 Okl. 563, 115 P 353. 

Or.— Gamma Alpha Bldg. Assoc, v. 
Eugene, 94 Or. 80, 184 P 973; Smith 
vy. Jefferson, 75 Or. 179, 146 P 809. 


Pa.—Philadelphia v. Subin, 86 Pa. 
Super. 126. 
Tex.—Carwile v. Childress, (Civ. 
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sessed against the property, a method of procedure 
may be preserihed differing from the one prescribed 
where the entire expense is to be borne by the 


Validity®* and the construction’? of statutes of 
this kind follow general rules, 
be liberally construed to the end that their pur- 
poses may be effected,*® especially in the case of a 


pos Works, A.) 213 SW 308. 


Such statutes should 


Wash.—Langdon v. Walla Walla, 
112 Wash. 446, 193 P 1; Paine v. Port 
of Seattle, 70 Wash. 294, 126 P 628, 
127 P 580. 

3444. Van Vorst v. Jersey City, 27 
N. J. L. 498, 497. 

“The fact that council have at- 
tempted to act according to the pro- 
visions of a statute not in existence, 
cannot affect the validity of the pro- 
ceedings. The only inquiry is, are 
they in accordance with the provi- 
Sions of existing laws?” State v. 
Jersey City, supra. 

35. Warren Bros. Co. v. Boyle, 42 
Cal. A. 246, 183 P 706. See also su- 
pra § 2333. 

36. See Constitutional Law § 35 
et seq. 

[a] Must of course conform to the 
constitution.—Brown y. Silverton, 97 
Or. 441; (190) -P)-971;8 In=re Ruan site, 
132 Pa. 257, 19 A 219, 7 LRA 193. 

[b] Due process not denied by 
failure to state part of cost in ordi- 
nance. Leak v. Wadesboro, 186 N. C. 
683, 121 SH 12. 

[e] Election by people.—A consti- 
tutional provision that municipal 
officers shall be elected by the people 
does not prevent the legislature from 
appointing commissioners to widen 
a street in a city by special proceed- 
ings. In re Woolsey, 95 N. Y. 135; 
Peo, v. McDonald, 69 N. Y. 362. 

[d] Initiative and referendum.— 
Const. Amendm. 13, authorizing initi- 
ative and referendum in municipal 
legislation, does not apply to an ordi- 
nance creating an improvement dis- 


trict, this being neither municipal 
legislation nor a “measure” within 
such amendment. Ft. Smith Pav. 


Dist. No. 36 v. Little, 170 Ark. 1160, 
282 SW 971. 

Empowering constitutional provi- 
sions see supra § 2269. 

37. See Statutes [36 Cye 1102]. 

Applicability of statutes see infra 
text and notes 41-45. 

Empowering statutes 
§§ 2269-2271. 

38. U. S.—Brougham v. Kansas 
eae 363 Fed. 115, 

Ark, —Kempner v. Sanders, 155 Ark, 
321, 244 SW 356. 

Cal.—Gordon v. Ransame-Crummey 
Co., 37 Cal. A. 755, 174 P 906. 

Ga.—Savannah v. Weed, 96 Ga. 670, 
23 SE 900. 

Ida.—Dement v. Caldwell, 22 Ida. 
62, 125 P 200. 

a8] l1l.—River Forest v. Chicago, etc., 
R. Co., 244 Ill. 480, 91 NE 682. 

Ind.—Nelson v. Dunn, 56 Ind. A. 
645, 104 NE 45; Lewis v. Albertson, 
23 Ind. A. 147, 53 NE 1071. 

Sy, PE wie aparuncase v. Quick, 47 
Iowa 22 

Ky ee he We Knepfle, 166 Ky. 228, 
179 Sw 19; 

Mass.——New England Hospital v. 
Boston St. Comrs., 188 Mass. 88, 74 
NE 294. 

Mich.—Cuming v. Grand Rapids, 46 
Mich. 150, 9 NW 141. 

Minn.—In re Isles Park Lake Impr., 
152 Minn. 29, 188 NW 54. 

3 Miss.—McComb v. Barron, 112 § 

(oe 

Mo.—McQueen v. Van Deusen, 189 
Mo. A, 492, 176 SW 1057. 

Nebr.—Whitla v. Connor, 114 Nebr. 
526, 208 NW 670. 

N. J.—Worth v. Westfield, 81 N. J. 
L. 301, 80 A 104, 

N. Y.—Locke v. ae 97 App. 
Div. 485, 90 NYS 55 

N. C.—Leak v. eT edesboro, 186 N. 
Cyme683, LZ eSB era: 

Oh.—Albrecht v. 104 


see Supra 


Cincinnati, 
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statute which by its own provisions indicates such 
Different acts unless repugnant 
will be construed together in pari materia as pro- 
viding two methods of improvement.*® 

- Applicability of such statutes is a matter of con- 
struction, the tendency being, except where there 
is a clear intent to the contrary,*! to construe sepa- 
rate acts together*? and not to extend the applica- 
tion of a statute beyond necessary limits.** 
cordingly particular statutory provisions may not 
apply where the improvement to be made is of a 
temporary nature,#?% or by way of repair as dis- 
tinguished from construction,*?“ or where it is 
merely supplemental to the original work of im- 


a construction.®® 


Oh. St. 266, 185 NE 541; Wilder v. 
Cincinnati, 32 O. C. A, 347; Cincin- 
nati v. Corry, 7 Oh. Dec. (Reprint) 
415, 2 CincLBul 337. 

Okl.—Sand Springs v. Hohl, 90 Okl. 
124, 216 P 138. 

Or,—Lawrence v. Portland, 85 Or. 
586, 167 P 587. 

Pa,—Deer v. Sheraden Borough, 220 
Pa. 307, 69 A 814, 

S. D.—Wood v. Hurley, 29 S. D. 
269, 136 NW 107. 

Tex.—Marshall y. Elgin, (Civ. A.) 
148 SW 670. 

[a] “As a business street.’”—A 
statute providing a special mode of 
proceeding, where it is proposed to 
improve a street “as a _ business 
street,” does not require that it shall 
have been a business street prior to 
the improvement. Brougham v. Kan- 
sas City, 263 Fed. 115. 

{b] “Proceeding.”’ — Nelson 
Dunn, 56 Ind. A. 645, 104 NE 45. 

39. Gordon y. Ransome-Crummey 
Co.) 37 Cal. (A. 755), 174 BP: 906: 

40. Ark.—Improvement Dist. No. 
60 v. Cotter, 71 Ark. 656, 76 SW 
552. 

' Cal.—Hayes v. Handley, 182 Cal. 
278, 187. P 952; Duncan y. Ramish, 
142 Cal. 686, 76 P 661, 

' Mass.—Ryan v. Boston, 118 Mass. 


248. 

Mo.—Roth vy. Forsee, 107 Mo, A. 
471, 81 SW 913. 

N. Y.—In re Brooklyn, 73 N. Y. 179. 
.. Oh,—Leipsic v. Wagner, 105 Oh. St. 
466, 188 NE 863. 

Pa.—Warner v. Coatesville Bor- 
Ough, 231 Pa. 141, 80 A 576; In re 
West Chester Alley, 160 Pa. 89, 28 A 
506; Johnson’s App., 75 Pa. 96; New 
Castle v. Rearic, 18 Pa. Super. 350; 
In re Pulaski Ave., 5 Pa. Dist. 1, 17 


Vv. 


Pa. Co. 391. See also Hrie v. Bootz, 
12 Pa, 196. 
[a] Continuation of proceedings 


under new law.—Under an act provid- 
ing that “the proceedings in any work 
er improvement... already com- 
menced and now progressing under 
any other act....may from any 
stage of such proceedings... be 
continued under this act, by resolu- 
tion” declaring “an election or inten- 
tion to have said work or improve- 
ments cease under such other act 
... and continue under this,” it is 
not necessary immediately on the 
passage of the act to declare the in- 
tention of proceeding thereunder, but 
discretion may be used in determin- 
ing the stage at which the change 
should be made. Heffernan v. San 
Francisco Super. Ct., (Cal.) 33 P 725; 
San Francisco v. Kiernan, 98 Cal. 614, 
33 P 720. See Nelson v. Dunn, 56 
Ind. A. 645, 104, NE 45 (construing 


See and Towns Act [1905] ec 
129). . 
41. Barber Asphalt Pav. C 


On 
Costa, 171 Cal. 138, 152 P 296; Ellis 
v. New Mexico Constr. Co., 27 N. M. 
312, 201 P 487; In re Chestnut St., 10 
Pa. Co. 661; Lewis v. Delta, 16 B.C. 
228; and cases infra notes 42, 43. 

42. Cal.—Heffernan v. San Fran- 
cisco Super. Ct., 33 P 725; San Fran- 
cisco v. Kiernan, 98 Cal. 614, 33 P 
720; Anderson v. De Uriose, 96 Cal. 


—— 
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Ac- 


improvements,’’ 


404, 31 P 266. 
Del.—Catts v. Smyrna, 10 Del. Ch. 
263, 91 A 297. 
Ida.—Veatch v. Gibson, 29 Ida. 609, 
160, P1112, ; 
Kan.—Ransom vy. Minnick, 92 Kan. 
953, 142 P 934. f 
Mass.—Barnes vy. Springfield, 4 
Allen 488. 


Mich.—Trowbridge v. Detroit, 99 
Mich, 443, 58 NW 368. 
Minn.—Williams v. St. Paul, 123 


Minn. 1, 142 NW 886. 

Nebr.—Whitla vy. Connor, 114 Nebr, 
526, 208 NW 670. 

N. Y.—Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, 152 NYS 
73, 156 NYS 844; Gibbs v. Luther, 81 
Mise. 611, 143 NYS 90 [aff 158 App. 
Div. 951 mem, 143 NYS 1118 mem]; 
In re Beekman St., 20 Johns, 269. 

Pa.—In -re Frederick St., 150 Pa. 
202, 24 A 669; In re East Grant St., 
121 Pa. 596, 16 A 866. 

Different methods of exercising 
power generally see supra § 2334. 


43. Kan.—Atchison v. Price, 45 
Kan. 296, 25 P 605. 
Me.—Baldwin v. Bangor, 36 Me, 


518. 

Mass.—Taber v. New Bedford, 135 
Mass. 162. ; 

Pa.—In re Washington St., 60 Pa. 
Super. 536; In re Chestnut St., 10 Pa. 
Co. 661; In re Forty-Second St., 11 
Phila, 437, 

Tex.—Heidenheimer vy, Galveston, 2 
Tex. Unrep. Cas, 153. 

Wis.—Grant v. Milwaukee, 156 Wis. 
635, 146 NW 780. 

B. C.—Lewis v. Delta, 16 B. C. 228. 

[a] Razing of building prelim- 
inary to sale of machinery and mate- 
rials therein is not a public improve- 
ment within a charter prescribing the 
formal steps to be complied with in 
making improvements. Grant v. Mil- 
waukee, 156 Wis. 635, 146 NW 780, 

43144. See cases infra this note. 

fa] Removal of obstructions from 
watercourse.—Weber vy. Gill, 98 Cal. 
462, 33 P 330. 

[b] Temporary street drain. — 
Cooper v. Cedar Rapids, 112 Iowa 367, 
83-NW 1050. 

{ec} Temporary walk.—wWhitla v. 
Connor, 114 Nebr. 526, 208 NW 670; 
Gibson v. Troupe, 96 Nebr, 770, 148 
NW_ 944. 

43144. Ga.—Wallace vy, Atlanta, 140 
Ga. 649, 79 SE 554, 

Ky.—Dodd v. Hecter, 136 Ky. 596, 
124 SW 860. 

Md.—Baltimore y. Johns Hopkins 
Hospital, 56 Md. 1, 

Mass. — Somerville “v. Middlesex 
County, 122 Mass. 292; Kelso vy. Bos- 
ton, 120 Mass. 297. 

Mo.—Heman y. St. Louis, 213 Mo. 
538, 112 SW, 259; Noel v. Lees Sum- 
mit, 166 Mo. A. 114, 148 SW 194, 

Pa.—Condon y.. Wilkinsburg, ete., 
St. R. Co., 30 PittsbLegJINS 289. 

[a] “The manifest reason for al- 
lowing street repairs and reconstruc- 
tion made at the instance of the 
street commissioner, without the 
usual formality requisite to street 
paving, is that the nature of such 
work and the requirement therefor 
become apparent at irregular times 


Proceedings by county officers or courts. 
tion to the right of a municipality to open streets, 
the power is occasionally conferred upon some 
county officer or court;*® but when either the city 


[§ 2386 


provement and could have been provided for in the 
original proceeding ;#2% and statutory provisions re- 
lating to the making of improvements of special 
local benefit are not applicable where the improve- 
ment to be made is one for the benefit of the mu- 
nicipality generally.4?% Provisions of an act relat- 
ing to paving streets do not apply to the construction 
of sewers;** nor of an act providing for the method 
of erecting public buildings ‘‘and making publie 


to the establishment of streets.*® 
In addi- 


and in comparatively small ways, 
both in extent and cost.” Noel _v: 
Lees Summit, 166 Mo, A. 114, 120, 
148 SW 194. 

[b] Work held to be construction, 
not repair.—(1) Raising grade of 
street three feet or more. Collins v. 
Barre, 91 Vt. 343, 101 A 43. (2) Re- 
paving street or sidewalk. Noel v. 
Lees Summit, 166 Mo. A. 114, 148 SW 
194; Ritterskamp v. Stifel, 59 Mo. A. 
510; Holswade vy. Huntington, 96 W. 
Va. 124, 122 SH 449. 

4314. See cases infra this note. 

[a]: Bringing street to established 
grade.—Where due proceedings for 
establishing the grade of a street 
have been taken, the work of bring- 
ing the street to the established 
grade need not be by formal pro- 
ceedings, Collins v. Iowa Falls, 146 
Iowa 305, 125 NW 226; Wilber y. Ft. 
Dodge, 120 Iowa 555, 95 NW 186; 
Reilly v. Ft. Dodge, 118 Lowa 633, 92 
NW 887; Warren vy. Henly, 31 lowa 
31; Gibson v. Owens, 115 Mo. 258, 21 
SW 1107; Hilger v. Nebraska City, 97 


Nebr. 268, 149 NW 807; Gray wv. 
Brooklyn, 7 Hun (N. Y.) 632. 
Lb] . Construction of retaining 


wall.—Where a council has author- 
ized the improvement of a street, and 
the construction of a small’ wall is 


mecessary to prevent the flooding of 


neighboring property, a contractor 
who has built such a wall may re- 
cover the cost of it, although his con- 
tract was not awarded under an ordi- 
nance, if the work was merely inci- 
dental to. the improvement author- 
ized, his contract was approved by 
the street committee of councils, the 
work was properly done, and the 
amount involved was small. Jeffreys 
bf Versailles Borough, 55 Pa. Super, 


{c] Grading approaches to bridge. 
—The power to build bridges, granted 
in general terms to a municipality, 
includes of necessity the power to 
make such approaches to them as are 
necessary to their convenient grading 
of streets; it is not necessary that 
such grading be done in compliance 
with the statute relating thereto. 
ara v. Brooklyn, 7 Hun (N. Y.) 


[ad] Razing of building.—Where 
the building and machinery constitut- 
ing a part of a city’s garbage incin- 
eration plant. were sold, the razing of 
the building does not constitute a 
public work or improvement within 
the city charter, prescribing certain 
formal steps for public improve- 
ments. Grant v. Milwaukee, 156 Wis. 
635, 146 NW 780. : 

Improvements which may be com- 
bined in a single proceeding see 
supra § 2387. 3 

434. Heidenheimer vy. Galveston, 
2 Tex. Unrep. Cas, 153. 

Distinction between local and gen- 
eral improvements see supra § 2267. 


44 Atchison v. Price, 45 Kan. 296, 
25 P 605. 

45. Baldwin v. Bangor, 36 Me. 
518. 


46. Power as between municipal 
and other officers and courts see 
supra § 2273. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


a Hy 


or county has acted, the jurisdiction of the other 


is excluded.*? 


[§ 2387] 2. Improvements Included in Single Pro- 


ceeding. It is generally provided 


separate improvements must be carried out by sepa- 
rate proceedings;*® and in such cases, unless em- 
powered by the terms of its charter to do so,*® 
the consohdation of unrelated improvements in a 


single proceeding will render the 
all subsequent proceedings based 


But in determining what constitutes a single im- 


- 47. Monroe v. Danbury, 24 Conn. 
199; Power v. Springfield, 116 Mass. 
84; Mason y. St. Albans, 68 Vt. 66, 
ote 1068; Landon v. Rutland, 41 Vt. 

-48. See statutory provisions. 

49. Wilson vy. Blanks, 95 Ark. 496, 
130 SW 517; Beale v. Santa Barbara, 
82 Cal. A. 235,.162 P 657; Lewis v. 
Albertson, 23 Ind. A. 147, 53 NE 1071. 

50. Cal.—Southwick v. Santa Bar- 
bara, 158 Cal. 14, 109 P 610; Boorman 
v. Santa Barbara, 65 Cal. 313, 4 P 31. 
- Ill.— Peo. v. Latham, 203 Ill. 9, 67 
NE 403; Church v. Peo., 179 Ill. 205, 
53 NE 554; Weckler v. Chicago, 61 
ae 142; Glos v. Cannata, 121 Ill. A. 

Ind.—Prevo v. Hammond, 186 Ind. 
612, 116 NE 584, 117 NE 642. 
Goren v. Norwood, 20 OhNPNS 
' Or.—John P. Sharkey Co. v. Port- 
[12an0,1569, Or. .353, 106; P.331, 114-P 933% 
Oregon Transfer Co. v. Portland, 47 
Wm. Ss) PP h75, 82: P16; 

Pa.—In re Fleetwood St., 8 Pa. Co. 


210. 

S. D.—Whittaker v. Deadwood, 23 
F D. 538, 122 NW 590, 139 AmSR 
076. 


[a] Censtructing sidewalks on un- 
connected streets.—Boorman v. Santa 
Bacnara, 65) Cal. 313, 4° P31: “Peo. -v: 
Latham, 203 Ill. 9, 67 NE 403; Glos 
v. Cannata, 121 Ill, A, 215; Whittaker 
v. Deadwood, 23 S. D. 5388, 122 NW 
690, 139 AmSR 1076. - 

[b] Filling one street and paving 
anotker.—John P. Sharkey Co. v. 
eee 58 Or, 353, 106 P 8381, 114 


[ec] Macadamizing one part of 
street, and improving other part by 
plank roadway.—Oregon Transfer Co. 
“ Die aes At OTe, SIP "515, 82 

{d] Paving street and laying 
sewer thereunder.—Roebling v. Cin- 
cinnati, 102 Oh. St. 460, 182 NE 60. 

[e] Sidewalk and street improve- 
ments must be made under separate 


ordinances. Hunt v. Norwood, 20 
OhNPNS : 487, 
[f] Widening one alley and open- 


tg ae ee v. Chicago, 61 
11. ‘i 
51. Cal.—San Francisco Pav. Co. 
v. Egan, 146 Cal. 635, 80 P 1076; 
Emery v. San Francisco Gas Co., 28 
Cal. 345. 
22 Ida. 


Ida.—Dement v. Caldwell, 
62, 125 P 200. 
Ill,— River Forest v. Chicago, etc., 


R. Co., 244 Ill. 480, 91 NE 682. See 
Enos v. Springfield, 113 Ill. 65. 
Ky.—Weber v. Knepfle, 166 Ky. 


228, 179 SW 19. 

N. J.—Worth v. Westfield, 81 N. J. 
L. 301, 80 A 104. 

N. Y.—Locke v. Buffalo, 97 App. 
Div. 483, 90 NYS 550. 

Or.—Lawrence v. Portland, 85 Or. 
586, 167 P 587. i 

Tex.—Marshall v. Elgin, (Civ. A.) 
143 SW 670. 

See also cases infra notes 52-56. 

[a] Thus provision may be made 
for the improvement of an alley in- 
tersected by streets, and excepting a 
roadway of streets from the improve- 
ment. Greenville v. Miller, 315 I11. 
565, 146 NE 463. 

[b] Ordinance for storm water 
dxains.—That some can be used for 
house connections is not a double im- 
provement. Ownby v, Mattoon, 306 
qll, 552, 188 NE 110. 
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liberality.** 


by statute that 


proceeding, and | it multifarious, 


thereon, void.°° 
incidental to the 


52. See cases infra notes 53-55. 

[a] Paving several streets in the 
same manner with the same material 
and grouped as.a unit is generally 
regarded as a Single improvement, 
Leak vy. Wadesboro, 186 N. C. 683, 121 
SE 12. 

53. See cases infra this note. 

“When an improvement of streets 
by a municipal corporation consti- 
tutes a single scheme, the ordinance 
may provide for the pavement of 
several streets, a single street, or a 
portion of a street; and when streets 
are practically similar and are to be 
paved in the same manner and with 
the same material, and are grouped 
as a unit, in the absence of provision 
to the contrary, they may generally 
be treated as a single improvement.’ 
Leak v. Wadesboro, 186 N., C. 688, 
686, 121 SH 12. 

{a] Reason for rule.— ‘If the 
grading or paving of two streets may 
be united in one proceeding, it is 
because the property on each of the 
streets is benefited by the improve- 
ment of the others. The work as a 
whole is a benefit to all of the prop- 
erty to be assessed.” Remillard v. 
Blake, etc., Co., 169 Cal. 277, 284, 146 
P 634; AnnCas1916D 451. 

[b] Construction of sewers along 
different streets.—Dement v. Cald- 
well, 22 Ida. 62, 125 P 200; Hinsdale 
v. Shannon, 182 Ill, 312, 55 NE 327; 
Walker v. Peo., 170 Ill. 410, 48 NE 
1010; Payne v. South Springfield, 161 
Tll. 285, 44 NE 105; Beach v. Peo., 157 
Tll. 659, 41 NE 1117; Ricketts v. Hyde 
Park, 85 Ill. 110. 

{c] Improvement of different 
parts of a street.—(1) Greenville v. 
Miller, 315 Ill. 565, 146 NE 463 (in- 
tersections by cross streets do not 
destroy the continuity of a street); 
Church v. Peo., 179 Ill. 205, 53 NE 
554; Culver v. Chicago, 171 Ill. 399, 
49 NE 573 (a jog in the street does 
not interrupt its continuity); Mc- 
Queen v. Van Deusen, 189-Mo. A, 492, 
176 SW 1057 (the fact that parts of 
a street bear different names is im- 
material); Geiwitz v. Landis, 124 
Mo, A. 1, 101 SW 154; Reiff v. Port- 
land, 71 Or. 421, 141 P 167, 142 ed 
827, LRAI915D 772. (2) The fact 
that the continuity of a street which 
is to be improved is interrupted by a 
small park does not require separate 


] 


proceedings. Lawrence v. Portland, 
85 Or. 586, 167 P 587. ’ 
[d] Improvement of different 


streets.—(1) Remillard v. Blake, etc., 
Co., 169 Cal. 277, 146 P 634, AnnCas 
1916D 451 (the fact that some of the 
streets are wider than others does 
not alter the rule); San Francisco 
Paving Co. v. Egan, 146 Cal. 635, 80 
P 1076; H. Crummey, Inc. v. Howe, 
48 Cal. A. 542, 192 P 112; Savannah 
v. Weed, 96 Ga. 670, 23 SH 900; Staun- 
ton v. Bond, 281 Ill. 568, 118 NE 47; 
Nelson v. Chicago, 196 Ill. 390, 63 NE 
738; Kerfoot v. Chicago, 195 Ill, 229, 
63 NE 101; Adams County v. Quincy, 
130 Ill. 566, 22 NE 624, 6 LRA 155; 
Wilbur v. Springfield, 123 Ill. 395, 14 
NE 871; Springfield v. Green, 120 Ill. 
269, 11 NE 261; Lewis v. Albertson, 
23 Ind. A. 147, 53 NE 1071; Burling- 
ton v. Quick, 47 Iowa 222; Cuming 
v. Grand Rapids, 46 Mich. 150, 9 NW 
141; Kansas City v. Woerishoeffer, 
249 Mo. 1, 155 SW 779; Cincinnati v. 
Corry, 7 Oh. Dec. (Reprint) 415, 2 
CincLBul 337; Wood v. Hurley, 29 
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provement the tendency of the courts is toward’ 
The mere fact that an improvement 
embraces a number of different units of territory 
does not bring it within the statutory interdiction,°? 
where the units are contiguous®* or otherwise closely 
related ;°* and the same kind of work is to be done 
to each;°° nor does the fact that an improvement 
involves the doing of different kinds of work render 


within the meaning of the rule, 


where the various parts of the work are merely 


main purpose of the improvement ;°*¢ 


LS...D. 269." L836 “NiWe 107. (2) Efe the 
statute does not require each street 
to be treated as a single improve- 
ment, such streets as may be re- 
garded as parts of the same improve- 
ment may be embraced in one plan or 
Scheme of a _ street improvement. 
Frazier v. Rockport, 199 Mo. A. 80, 
202 SW 266, 268 [cit Cyc]. ; ; 

[e] Sidewalks on several streets. 
—A resolution for sidewalk improve- 
ments may embrace more than one 
street. McComb v. Barron, (Miss.) 
112 8° 875; Wood v. Hurley, 29 S. D. 
269, 136 NW 107. ’ 

54 See cases infra this note. 

“The similarity of the improve- 
ment proposed to be made, and the 
situation of the property to be as- 
sessed, with respect to it, afford a 
more satisfactory test as to whether 
they might all be embraced in a 
common scheme as one improvement, 
than their actual connection or physi- 
cal contact with one another.” 
Springfield vy. Green, 120 Ill. 269, 274, 
11 NE 261. 

[a} Adjacent streets.—Springfield. 
vy. Green, 120 Ill. 269, 11 NE 261) 
Leak v. Wadesboro, 186 N. C. 683, 
121 SE 12. 

[b]} Related park districts.—In re 
Isles Park Lake Impr., 152 Minn, 29, 
188 NW 54. 

[c] Separate parts of same street. 
—Lawrence'v. Portland, 85 Or. 586, 
167 P 587 (paving of a street whose 
continuity is interrupted by a small. 
park does not constitute a double 
improvement within the meaning of 
the charter). 

{d] Construction of sanitary sewer 
as part of street improvement may 
be provided for. Albrecht v. Cin- 
cinnati, 104 Oh. St. 266, 185 NE 541; 

A, 


oe Vv. Cincinnati, 32:0. 5C, 
[el] Pavement and storm sewer 


may be provided for in one assess- 
ment.—Sand Springs v. Hohl, 90 Okl. 
124, 216 P 138. 

55. See cases supra notes 53, 54. 1 

56. See cases infra this note. 

[a] Kinds of work held to consti- 
tute a single improvement.—(1) Con- 
struction of. sidewalks and curb 
walls. Chicago v. Lord, 277 Ill. 397, 
115 NE. 543. (2) Constructian of 
water drains, as distinguished from 
Sanitary sewers, and other work of 
street improvement. Kempner _ vy. 
Sanders, 155 Ark. 321, 244 SW 356; 
Ft. Smith Bd. of Impr. v. Brun, 105 
Ark. 65, 150 SW 154; Beale v. Santa 
Barbara, 32 Cal. A. 235, 162 P 657; 
Ownby v. Mattoon, 306 Ill. 552, 138 
NE 110; Elmhurst v, Rohmeyer, 297 
Ill. 430, 130 NE 761; Staunton v. 
Bond, 281 Ill. 568, 572, 118 NE 47 
(“It seems to be apparent from the 
parts of the ordinance preserved in 
the record and presented here that. 
said sewer was included in the ordi- 
nance purely for the purpose of 
drainage of the sidewalks. If this is 
so... such a requirement as to a 
sewer would not make the improve- 
ment double’); Hoopeston vy. Smith, 
272 111. 604, 112 NE 266; Peo. v. Yon- 
kers, 39. Barb. (N. Y.) 266; Sand 
Springs v. Hohl, 90 OK]. 124, 216 P- 
138. (3) Extending and widening 
street. New England Hospital vw) 
Boston St. Comrs., 188 Mass. 88, 74 
NE 294. (4) Grading and flagging. 
Worth v. Westfield, 81 N. J. L. 301, 


232 [44 C.J.] 


but distinct improvements are properly provided 
for by separate proceedings, although they net con- 
stitute a general system of improvement.5’? Provi- 
sion may be made in one ordinance for paving dif- 
ferent streets in the same manner,°®® for grading, 
draining, and sodding,®® for running sewers along 
different streets,°° and for building a bridge and 
constructing a sewer when the latter is necessary 
for the proper drainage of the bridge.* It has 
been held that where the original resolution is suffi- 
ciently broad, and but a single improvement is 
made, there may be more than one contract and 
assessment.®°? An ordinance will not be regarded 
as invalid as providing for two independent improve- 
ments, by the fact that in providing for the con- 
struction of a sewer it requires it to be laid so as 
to discharge from either way into a sewer in an 
intersecting street.°? But where the power to widen 
and to grade was given in different sections of an 
act, it was held that the widening and grading of a 
street could not be ordered in a single proceeding.*# 
Two improvements under a single ordinance have 
been treated as if provided for in separate ordi- 
nances, where the cost of one was to be borne by 
the city and the cost of the other by the abutting 
owners.®® 

Division of improvement. On the other hand, 
separate ordinances authorizing parts of a continu- 
ous improvement cannot be sustained, where the 


80 A 104. (5) Grading and paving. 
Emery v. San Francisco Gas Co., 28] Ill. 
Cal. 345; Beechwood Park Land Co.|170 II. 
v. Summit, 78 N. J. L. 182, 73 A 57; 


Deer v. Sheraden Borough, 220 Pa.| 105; 
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118 NE 47; Hinsdale v. Shannon, 182 
812, 55 NE 327; Walker v. Peo., 
410, 48 NE 1010; 
South Springfield, 161 Ill. 285, 44 NE 
Beach v. Peo., 
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only. apparent purpose of the division of the im- 
provement is to evade the provisions of a statute 
which require particular formalities to be observed 
in the case of improvements exceeding in cost a 
certain sum.®® And where two ordinances are passed 
which are dependent upon each other, as providing 
for parts of a single or entire scheme, they are to be 
treated as ‘one ordinance and as providing for a 
single- improvement.*? So where different streets 
are to be paved, if they are similarly situated with 
respect to the improvement and each to be paved 
with like material and in the same way, the paving 
of each may be regarded as part of a common enter- 
prise and the whole constitutes a single improve- 
ment.®8 But the fact that a single ordinance might 
be upheld on the ground that all improvements con- 
templated by several ordinances constitute a single 
system will not demand that separate ordinances 
be declared void.*® Under some statutes a separate 
order for construction may be made and it need not 
be included in the order determining that the im- 
provement shall be made.*° 

[§ 2388] 3. Petition—a. Requisites and Validity 
in General, Where proceedings for a public im- 
provement are required to be originated by a peti- 
tion,! the petition must conform strictly to the 
statutory requirements in form and substance in 
order to confer jurisdiction on the municipal au- 
thorities to make the improvement; and a petition 


provisions of the special act for the 
acquisition of the rights required 
were valid and sufficient; and that 
the land was mortgaged was not ma- 
terial as ground of objection, it not 


Payne v. 


167, TW... 659,040 


307, 69 A _ 814. (6) Grading? and| NE 1117; Ricketts v. Hyde Park, 85|being suggested that the security 
widening. Mendenhall vy. Clugish,. 84] Ill. 110. was or could be impaired by the 
Ind, 94. (7) Grading, filling, and [a] Connected sewerage system.— | improvement), 

bridging. State v. Ramsey County] City has the right to provide for a 65. Weber v. Knepfile, 166 Ky. 228, 
Dist. Ct., 33 Minn. 295, 23 NW 222.| connected system of sewers and|179 SW 19. 

(8) Grading, graveling, and sodding.}| drains in and along its. streets 66. Nelson v. Chicago, 196 Ill. 390, 


Murphy v. Peoria, 119 Ill. 509, 9 NE 
895. (9) Grading, guttering, and 
bridging. State v. Ramsey County 
Dist. Ct., 29 Minn. 62, 11 NW 1133. 
(10) Grading, macadamizing, and 
curbing. Baird v. Morrilton St. Pav. 
Impr. Dist. No. 1, 148 Ark. 246, 229 
Swai2 CLL) Paving and construc- 
tion of retaining wall. Cincinnati v. 
Shaw, 7 Oh. Dec, (Reprint) 500, 3 
CincLBul 556. (12) Paving and curb- 
ing. Baird v. Morrilton St. Pav. 
Impr. Dist. No. 1, ,supra; Pepper v. 
Neiman, 4 Cal. A. 55, 87 P 286; Enos 
v. Springfield, 113 Ill. 65; Weber v. 
Knepfle, 166 Ky. 228, 179 SW 19. 

57. Johnson v. Hamlen, 148 Ark. 
634, 231 SW 6; Peo. v. Omen, 290 Ill. 
59, 124 NE 860; Ton v. Chicago, 216 
Tll. 331, 74 NE 1044. 

58. Cal.—Remillard v. Blake, etce., 
Co., 169 Cal. 277, 146 P 634, AnnCas 
1916D 451. 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 

Ga.—Savannah v, Weed, 96 Ga. 670, 
23 SE 900. 

Ill.—Staunton v. Bond, 281 Ill. 568, 
118 NE 47; Adams County v. Quincy, 
130 Ill. 566, 22 NE 624, 6 LRA‘ 155; 
Wilbur v. Springfield, 123 Ill. 395, 14 
NE 871; Springfield v. Green, 120 Ill, 
269, 11 NE 261, 

Iowa.—Burlington vy. Quick, 47 
Iowa (222. 

N. C.—Leak v, Wadesboro, 186 N. 
GC..683. 021 SEH 12. 

Oh.—Cincinnati v. Corry, 7 Oh. Dec. 
(Reprint) 415, 2 CincLBul 337. 

Pa.—In re Fourth St., 16° Pa. Dist. 
989, 33 Pa. Co. 204. 

[a] Want of physical connection 
was immaterial. Leak v. Wadesboro, 
186 N. C. 6838, 121 SE 12. 

59. Murphy v. Peoria, 119 Ill. 509, 
9 NE 895. 

60. Staunton vy. Bond, 281 Ill. 568, 


whereby they may be improved, and 
such system is not subject to objec- 
tion that it is a double improvement. 
Elmhurst v. Rohmeyer, 297 Ill. 430, 
130 NE 761. 

[b] Improvement to aid main im- 
provement.—Construction of another 
improvement to aid the purpose of 
the main improvement in contempla- 
tion will not render the improvement 
double for that reason. Elmhurst v. 
Rohmeyer, 297 Ill. 430, 130 NE 761. 

[c] Sewer improvement including 
storm’ water sewers draining three 
natural watersheds has been ‘held to 
be a single improvement. Elmhurst 
v. Rohmeyer, 297 Ill. 430, 130 NE 761. 

{[d] Separate proceeding must be 
had as to each main sewer draining a 
separate and distinct district. Prevo 
v. Hammond, 186 Ind, 612, 116 NE 
584, 117 NE 642. 

61. Peo. v. Yonkers, 39 Barb. (N. 
Y.) 266. 

62. Cincinnati v, Shaw, 7 Oh. Dec. 
(Reprint) 500, 8 CineLBul 556 (where 
a street improvement had been. con- 
tracted for and partly finished, and 
it was found necessary to erect a 
retaining wall, such wall might be 
constructed by a separate contract 
and a separate assessment levied for 
it on the abutting property, without 
the passage of another resolution). 

63. Church vy. Peo., 179 Ill. 205, 53 
NE 554. 

64. Mendenhall v. Clugish, 84 Ind, 
94. But see State v, Ramsey County 
Dist. Ct., 33 Minn. 295, 23 NW 222 
(holding that, where ‘the improve- 
ment by grading and filling of a 
street, authorized by special act, in- 
cluded an embankment which, at its 
base, necessarily extended beyond the 
limits of the street, proceedings to 
widen the _ street, ‘under the city 
charter, were not necessary, as the 


63 NE 738; Kerfoot v. Chicago, 195 
Til, 229, (Re) NE 101; Thompkinsville 
Vv. Miller, 195 Ky. 148, 241 SW 809, 

[a] The fact that second resolu- 
tion for improvement is invalid be- 
cause the cost thereof, added to the 
cost of the improvement provided for 
by another resolution passed the 
same day, exceeds the maximum cost 
permitted to be expended for such 
improvement does not render invalid. 
the first resolution where the two 
proceedings are in fact separate and 
distinct. Beach v. Bellingham, 80 
Wash, 287, 141 P 703. 

67. | Kerfoot v. Chicago, 195 Ill. 229, 
63 NE 101; Ligare v. Chicago, 139 m1. 


46, 28 NE 934, 32 AmSR 179. See 
Chicago v. Walker, 251 Ill. 629, 96 
NE 536. 

68. Peo. v. Omen, 290 Ill. 59, 124 


NE 860; Kerfoot v. Chicago, 195 Ill. 
229, 63 NE 101; Springfield vy. Green, 
120 Ill. 269, 11 NE 261. 

69. Ton v. Chicago, 216 Ill. 331, 74 
NE 1044 (so to construe ordinances 
would be to ignore the discretion of 
the city council as to the time when. 
improvements should be made, or de- 
prive it of the power of exercising 
such discretion). 

70. New England Hospital’ v. Bos- 
oe St. Comrs., 188 Mass. 88, 74 NE 
71. See supra § 2348. ; 
72. U. S.—Ogden City v. Arm- 
Strong, 168 U. S. 224, 18 SCt 98, 42 
L. ed. 444 [aff 12 Utah 476, 43 P 
119]; Zeigler v. Hopkins, 117 U, Sx 

683, 6 SCt 919, 29 L. ed. 1019. 

Ala.—Mobile v. Dargan, 45 Ala. 310. 

Alaska.—In re Ketchikan  Delin- 
quent Tax Roll, 6 Alaska 653. 

Ark.—Little "Rock Impr. Dist. No, 
60 v. Cotter, 71 Ark. 556, 76 SW dee 

Cal.—O’Connell Vv. Behan, 19 Cal. 
114, 124 P. 1038: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘lacking in essential averments is tantamount to no 
And an ordinance void because of an 
insufficient petition is not validated by a subsequent 
Nor .can a nugatory 
petition be cured by an approval of the improvement 


petition.’® 
ratification by the signers."* 


by popular vote." 


The object of the petition is obviously to bring 
the proposed improvement to the attention of the 


common council.7® 


Presumption of sufficiency. An order or ordinance 
based on a petition will raise a presumption that the 


petition is sufficient.”” 


Determination of sufficiency of petition by council 
ordinarily is final in the absence of fraud or mis- 
conduct on the part of the council,*® and by statute 
such determination of the council may be made 


conclusive.*? 


Where municipal authorities may initiate the 
proceedings on their own determination,®® the in- 
sufficiency of the petition is not fatal.§+ 

[§ 2389] b. Qualification and Number of Petition- 


Colo.—Gillum v. Rifle,-70 Colo. 198, 
197 P 1017; Rhodes v. Denver Public 
Works, 10 Colo. A. 99, 49 P 430. 

Ga.—Atlanta v. Smith, 99 Ga. 462, 
27 SE 696. 

Ida.—McQueen vy. Moscow, 28 Ida. 
146, 152 P 799. 

Tll.— Olney v. Conour, 230 Ill. 15, 
82 NE 347; Taylor v. Bloomington, 
186 Ill. 497, 58 NE 216. 

-_ Ind.—kKyle v. Malin, 8 Ind. 34. 

Kan.—Dunsworth y. Hutchinson, 
109 Kan. 538, 199 P 89. 


La.—Barber Asphalt Pav. Co. v. 
aha Atte "we A nn! ode 5S 
848. 

Pegg ore v. Bouldin, 23 Md. 


Mass.—Northampton yv. Abell, 127 
Mass. 507; Barnes v. Springfield, 4 
Allen 488. 

Mich.—Auditor-Gen. v. Fisher, 84 
Mich. 128, 47 NW 574. 3 

Minn,—Hawkins_ v. 91 
Minn, 285, 97 NW 1053. 

a v. Rainey, 78 Mo. A. 

6. 

Mont.—Stadler v. Helena, 46 Mont. 
128, 127 P 454. 

Nebr.—Morse v. Omaha, 67 Nebr. 
426, 93 NW 734. 

N. J.—App v. Stockton, 61 N. J. L. 
520, 39 A 921; Jersey City v. National 
Tees ReCoy, (55 N.ds TS 1945126 <A. 
145. 

N. M.—Palmer v. Farmington, 25 
N. M. 145, 179 P 227. 

N. Y¥.—Scott v. McClung, 150 App. 
Div. 794, 135 NYS 311; Weeks v. 
Middletown, 107 App. Div. 587, 95 
NYS 352; Gibbs v. Luther, 81 Misc. 
611, 148 NYS 90 [aff 158 App. Div. 
‘951 mem, 143 NYS 1118 mem]; Ha- 
vermans v. Troy, 50 HowPr 510. 

N. C.—-Tarboro v. Forbes, 185 N. C. 
59, ue SE 81. 

. N. D.—Stoltze v. Sheridan, 28 N. D. 
194, 148 NW 1. 

Oh.—Mocker v. Cincinnati, 4 OhS 
&CP 161, 5 OhNP 242, 7 OhNP 279. 

Okl.—New Butler v. Tucker, 54 Okl. 
182, 153 P 628. 

Pa.—Charleroi Borough v. Bailey, 
54 Pa. Super. 331; In re Washington 
St., 51 Pa. Super. 46. 

‘Utah.—Armstrong v. Ogden City, 
12 Utah 476, 43 P 119 [mod on other 
‘grounds 168 US; 224, 18 SCt 98, 42 
L. ed, 444]. 

Vt.—Kent v. Enosburg Falls, 71 Vt. 
255, 44 A 343. 

Wash.—Wright v. Tacoma, 3 Wash. 
T. 410, 19 P 42. 

W. Va.—Avis v. Allen, 99 SE 188. 

Ont.—Macdonell v. Toronto, 4 Ont. 
L, 315, 1 OntWR 433. 

Que.——Charland v. Deschaillons, 33 
Que. Super. 471. 

And cases passim this section. . 

[a] Substantial compliance with 
statuts may be sufficient. McQueen 


Horton, 


MUNICIPAL CORPORATIONS 


ers—(1) In General. 
contain the required number of signatures by per- 
sons qualified to sign the petition is of no validity ;%? 
but it has been held that, where the petition con- 
tains the required number of signatures, the fact 


[44 C.3.] 238 


A petition which does not 


that some of the signatures must be disearded: for 


want of qualification does not affect the validity 
of the petition.8* 

[§ 2390] (2) Qualification—(a)- In General. 
der some statutes a petition for a public improve- 
ment may be made by citizens of the municipality 


Un- 


without regard to the location of the proposed im- 


provement ;°* but as a general rule only those whose 
property will be directly affected by the making of 
the improvement have the right to sign the peti- 
tion,®> the right being ordinarily limited to those 


whose property abuts on the line of the improve- 


v. Moscow, 28 Ida. 146, 152 P 799. 
73. Cal.—In re Grove Sti 61.%Cal: 
438; O’Connell v. Behan, 19 Cal. A. 
111, 124 P 1038. 
Kan.—Shaffer  v. 106 
Kan. 194, 186 P 750. 
“ Mo.—St. Louis v. Cruikshank, 16 
Mo. A. 495. 
N. Y.—Peo. v. Whitney’s Point, 32 
Hun 508) “Late 102 Ni *Y) S816) NE 


Hutchinson, 


895]. 
Pa.—In re Henry St., 123 Pa, 346, 
16 A 785. 


See also cases supra note 72. 

74. Merritt v. Kewanee, 175 Ill. 
537, 51 NE 867. 

75. Peo. v. Stumpf, 275 Ill. 81, 113 
NE 994. 

76. Havermans v. Troy, 50 HowPr 
(N. rae 510. 

77. S.—Farrell vy. West Chicago 
Park Fe 181 U. S. 404, 21 SCt 
609, 645, 45 L. ed. 919, 924. 

Alaska.—Ketchikan v. Zimmerman, 
4 Alaska 336, 342 [quot Cyc]. 

Cal.—German Sav., etc., Soc. 
Ramish, 138 Cal. 120, 69 P 89, 70 Pp 
1067. 

Ill.—MecManus v. Peo., 183 Ill. 391, 
55 NE 886; Bloomington vy. Reeves, 
177 Ill. 161,.52 NE 278. 

Nebr.—South Omaha vy. Tighe, 67 
Nebr. 572, 93 NW 946. 

Okl.—Bickel v. Warner-Quinlan As- 


phalt Co.,. 70 Okl. 138, 174 BP 537; 
Berry v. Stillwater, 49 Okl. 560, 153 
P 870. 

Wash.—Redding v. Spokane, 81 


Wash. 263, 142 P 664. 

[a] Ordinance amounts to a find- 
ing that the petition is sufficient. 
Redding v. Spokane, 81 Wash. 2638, 
142 P 664, 

78. See supra § 2335. 

79. Gillum v. Rifle, 70 Colo. 198, 
197 P 1017; Redding v. Spokane, 81 
Wash. 263, 142 P 664. See also infra 


§ 2472. 

80. See supra § 2333; and infra 
§ 2400. 

81. Harris. v. Saratoga Springs, 


171 App. Div. 282, 977 mem, 152 NYS 
73, 156 NYS 844; Wheeler v. Musko- 
gee, 51 Okl. 48, 151 P 635; Spokane y., 
Ridpath, 74 Wash. 4, 132 P 638. 

82. See infra §§ 2390-2392. 

83.' Deane v. Moore, 112 Ark, 254, 
165 SW 639; Boles v. Kelley, 90 Ark. 
29, 117 SW 1073; Peo. v. Stumpf, 275 
Ill. 81, 113 NE 994, 

84 In re Grove St., 61 Cal. 438; 
Marshall v. Rainey, 78 Mo. A. 416; 
Palmer v. Farmington, 25 N. M. 145, 
179 P 227; Kent v. Enosburg Falls, 
71 Vt. 255, 44 A 343, 

85. See’ cases infra notes 86-92; 
and Baudistel v. Michigan Cent. R. 
Co., 113 Mich, 687, 71 NW 1114 (“all 
persons interested ie they_ eee: [im- 
provement] or a distinct part there- 


of). 


ment,°° although it is sometimes extended to adjoin- 
ing property holders.** 
of the property holder must generally amount to 
ownership,®*® and the property owned must be tax- 


In any event the interest 


86. Ill.—Taylor v. 
186 Ill. 497, 58 NE 216. 
La.—-Barber Asphalt Pay. Co. v. 
Gogreve, 41 La. Ann. 251, 5 S 848; 
vite v. New Orleans, 27 La. Ann. 
ie Ee ene v. Bouldin, 23 Md. 


N. Y.—Matter of Washington St., 
60 Hun 580, 14 NYS 470 [aff 133 N. Y. 
620, 30 NE 1150]; Peo. v. Rochester, 
21 Barb. 656; Peo. v. Syracuse, 36 
Mise. 409, 63 NYS 878. 

N. C.—Tarboro v. Forbes, 185 N. C. 
59> 116 SEA'Sh. 


Bloomington, 


Oh.—Mocker v. Cincinnati, 4 OhS 
fae 161, °*5. OhRNP® 242,27: OnNP 


Sera re Union Alley, 9 Pa. Dist. 

Wash.—Wright v. Tacoma, 3 Wash. 
DF 408 19" Ps425 

[a] Majority abutting on improve- 
ment.—Under a statute authorizing 
public improvements on petition of a 
majority in interest and number of 
abutting owners on the line of im- 
provement, a majority in interest and 
number of owners of property abut- 
ting on the part to be opened, and not, 
on the entire street, is necessary to 
authorize the extension of an exist- 
ing street. Speer v. Pittsburg, 166 
Pa. 86, 30 A 1013. 

87. Improvement Dist. No. 60 v. 
Cotter, 71 Ark. 556, 76 SW 552; Little 
Rock v. Katzenstein, 52 Ark. 107, 12 


‘SW 198; In re New Orleans, 16 La. 


Ann, 393. 

{a] Petition by adjacent owners 
alone.—Under a statute authorizing a 
petition by landowners for opening a 
street through their property and 
other property adjacent thereto, set- 
ting forth the description of the ad- 
jaeent property and the owners 
thereof, some of the signers must 
possess a portion of the land through 


which the street is to be opened. In 
re New Orleans, 16 La. Ann, 393. 
88. Ala.—Mobile v. Dargan, 45 


Ala. 310. 
Ark.—Colquitt v. Stevens, 111 Ark, 
314, 163 SW 1141. 


Cal.—Kahn v. San Francisco, 79 
Cal. 388, 21 P 849, 25 P 403, 

Md.—Baltimore v. Boyd, 64 Md. 
10, 20 A 1028. 

N. J.—Pope v. Hudson County, 32 
N. J. L. 343. 


N. Y.—Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, £52 NYS 
73, 156 NYS 844. 

Tal Rule applied —An application 
signed by persons as “property hold- 
ers’ is insufficient in the absence of 
a showing that such persons owned 
the property in question. Pope v. 
Hudson County, 32 N. J. L. 343. 

What constitutes ownership see 
infra § 2391, 


934 [44 C5] 


-able property.°° 


Residence in the district where the improvement 
-is.to be made® or residence in the municipality®* 
may be a prerequisite to the right to petition. 

Duration of ownership. The signers 
tion must be abutting owners at the time of pas- 


sage of the ordinance.®* 
[§ 2391] 


8s9. McQueen v. Moscow, 28 Ida. 
146, 152 P 799; and cases infra this 
note. 

[al Church property—The owner- 
ship of church property gives the 
right to petition for an improvement 
where: (1) Such property is liable to 
general taxation. Brown y. Hamil- 
ton, 111 Kan. 467, 207 P 766. (2) It 
is Viable to special assessment, al- 
though exempt from general taxation. 
Ahern y. Texarkana Impr. Dist. No. 
3, 69 Ark. 68, 61 SW 575. 

[b] Homesteads must be included 
as property entitling owners to peti- 
tion. Ahern v. Texarkana Impr. 
Dist. No. 3, 69 Ark. 68, 61 SW 575. 

[e] Municipal property. — (1) 
municipality cannot generally sign a 
petition as owner. Ahern y. Texar- 
kana Impr. Dist. No. 3, 69 Ark. 68, 
41 SW 575; Atlanta v. Smith, 99 Ga. 
462, 27 SE 696; Herman vy. Omaha, 75 
Nebr. 489, 106 NW 593; 
Stillwater, 49 Okl. 560, 153 P 870; 
Armstrong v. Ogden City, 12 Utah 
476, 43 P 119; Macdonell v. Toronto, 
4 Ont. L. 315, 1 OntWR 433. (2) But 
if reckoned, the city may signify its 
consent by signing the petition. Peo. 
v. Syracuse, 30 Misc. 409, 638 NYS 
878; Upper Canada College v. To- 
ronto, 37 Ont. L. 665, 11 OntWN 63 
{dism app 10 OntWN 211] (exempt 
-lands 4re not to be reckoned). 

[d] School property may be reck- 
oned where it is liable to general 
taxation.. Malvern v, Nunn, 127 Ark. 
418, 192 SW 909; Becker v. Columbus, 
$8r-Ohe Cir, Cti1888; 9Oh.- Cir) Dec. 
855; Berry v. Stillwater, 49 Okl. 560, 
153 P 870. 


Property liable to posite see Tax-* 


ation [37 Cyc. 767-94 

90. See statutory provisions. See 

also Little Rock Impr. Dist. No. 60 v. 
Cotter, 71 Ark. 556, 76 SW 552 (San- 
dels & H. Dig. § 5322). 
; [a] Board of education is not a 
resident owner within the meaning of 
the statute merely because one of its 
school sites abuts on the line of im- 
provement. Dunsworth v. Hutchin- 
son, 109 Kan, 538, 199 P 89. 

[b] Foreign railroad corporation 
whose principal offices are in another 
state is not a resident of the dis- 
trict because of the location there of 
offices from which the operation of 
the road throughout the state is 
controlled, although the statute gives 
it all the privileges conferred on do- 
mestic railroad corporations. Kim- 
merle v. Topeka, 88 Kan. 870, 128 P 
367, 48 LRANS 272, 

[ec] Religious corporation owning 
church property iS a resident person 
within the meaning of a statute au- 
thorizing resident persons to sign a 
petition for a public improvement. 
Brown vy. Hamilton, 111 Kan. 467, 207 
P 766. 

[d] Residents temporarily absent 
are competent to sign petition. Mc- 
Quéen v. Moscow, 28 Ida. 146, 152 P 
799. 

91. In re Grove St., 61 Cal. 438; 
Marshall y. Rainey, 78 Mo. A. 416; 
Palmer vy. Farmington, 25 N. M. 145, 
179 P 227; and cases supra note 90, 

[a] Domestic, but not foreign, 
corporation owning property subject 
to assessment may be counted in fa- 
vor of improvement. McQueen vy, 
Moscow, 28 Ida..146, 152 P 799. 

{b] Nonresidents are not to be 


(b) What Constitutes 
“The ownership required by the statutes as a qualifi- 
cation essential to the right to petition®* is gen- 


Berry v. 
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erally held to be an ownership of the legal title,°° 


of the peti- 


and the ownership of an unlimited estate®® in fee ;97 
and a person who has but a partial ownership in the 
property may sign only in behalf of his proportion- 
ate share therein,®® unless he has heen specially 
authorized to sign "for the share of another.®? 


How- 


ever, the strict rule’ is not always followed,' and 


Ownership.®? 


counted under Idaho statute. Mc- 
Queen v. Moscow, 28 Ida. 146, 152 P 


WO9. 

92. Tone y. Columbus, 1 Oh, Cir. 
Ct, 305, 1:Oh. Cir. Dec. 168; Herman 
v. Columbus, 8 OhNPNS 216. But see 
Laird v. Cincinnati, 6 Oh. Dec. (Re- 
print). 1006, 9 AmLRec 479, 5 CincL 
Bul 903 (holding that the fact that 
an abutting owner who signed a pe- 
tition for a-— street improvement 
afterward conveyed the property did 
not take away the jurisdiction of the 
city to act on the petition). 

93. What constitutes ownership of 
taxable property see. Taxation [37 
Cye 788-799]. 

94 See supra § 2390. 

95. See cases infra this note. 

[a] Bishop of Roman _ catholic 
church, as grantee of legal title to 
church ‘property, although not the 
equitable owner, can sign a petition. 
S. D. Mercer Co. vy. Omaha, 79 Nebr. 
284, 112 NW 617. 

[b] Board of education (1) may 
be deemed to be an owner, where it 
has the power to acquire and dispose 
of real property. Becker vy. Colum- 
bus, 18° Oh, Cir: Ct. 888, 9,\cOh,4Cir. 
Dec. 855. (2) Otherwise not. Duns- 
worth v. Hutchinson, 109 Kan. 5388, 
199 P89. 

[ce] Grantor of legal title in fraud 
of creditors cannot sign a petition as 
owner. Colquitt v. Stevens, 111 Ark. 
314, 163 SW 1141. 

[d] Mortgagor, after foreclosure 
but before a sale, can sign the peti- 
tion as owner, in a jurisdiction where 
the mortgagor is deemed to have the 
legal title to the mortgaged premises. 
Ahern v. Texarkana Impr. Dist. No. 
8, °69 ‘Ark. 68, 61: SW 575; Laird -v. 
Cincinnati, 6 OB, Dec. (Reprint) 1006, 
9 AmLRee 479, 5 CincLBul 903. 

{e] Title acquired by prescription 
is sufficient to authorize petition. 
S. D. Mercer Co, v. Omaha, 79 Nebr. 
284, 112 NW 617. 

(fl Vendor in a parol contract for 
the sale of real es.ate, on condition 
that the purchaser shall approve the 
title, is, before the execution of the 
deed, the giving to the purchaser of 
possession, and the receipt of the 
price, the owner, and may sign a pe- 
tition to the council of a city for an 


improvement, Texarkana Impr. Dist. 
No. 5 v. Offenhauser, 84 Ark, 257, 105 
SW 265, 

96. See cases infra this note, 


[a] Administrator or executor is 
generally held not to have a sufficient 
interest to entitle him to sign the 
petition as an owner under the stat- 


utes. Mobile v. Dargan, 45 Ala. 310; 
Ahern v. Texarkana Dist. No. 3 Ba. 
of Impr., 69 Ark. 68, 61 SW 575; Rec- 


tor v. Board of Improvement, 50 Ark, 
116, 6 SW 519; Kahn v. San Fran- 
cisco, 79 Cal. 388, 21 P 849, 25 P oe 
Harris v. Saratoga Springs, 171 Ap 
Div. 282, 977 mem, 152 NYS 73, 136 
NYS 844; Peo. v. Buffalo Ba. of AS- 
sessors, 109 NYS 991 [aff 127 App. 
Div. 851, 111 NYS 924], 
[b] Ownership of an 
merely does not entitle a 
sign the petition as owner. 
Brodie, 81 Ark. 208, 98 
Ahern v. Texarkana .Impr, Dist. No. 
3, 69 Ark. 68,:61 SW 575; Levi v. 
Oakmont Borough, 44 Pa. Super. 631. 
{c] Neither a husband nor a wife 
can charge, by his or her signature, 


easement 
person to 
Lenon y. 
SW.. 979; 


it has been held that the equitable owner in pos- 
session, although he has not yet received the deed, 
is qualified to sign a petition as owner,? as is a life 


the property owned by the other 
spouse. Colquitt v. Stevens, 111 Ark. 
314, 163 SW 1141; Texarkana Impr. 
Dist. No. 5 vy. Offenhauser, 84 Ark, 
257, 105 SW 265; Merritt v. Kewanee, 
175 Ill. 587, 51 NE’ 867. 

97. See cases infra this note. 

“The word ‘owner’ as used in the 
section of the Constitution in regard 
to local improvement means the abso- 
lute owner or the owner of the fee.” 
Smith v. Texarkana Impr. Dist. No. 
14, 108 Ark, 141, 146, 156 SW 455, 44 
LRANS 696. 

[a] Life tenant cannot sign as 
owner. Ahern y. Texarkana Impr. 
Dist. No. 3, 69 Ark. 68, 61 SW 575; 
Baltimore v. Boyd, 64 Md. 10, 20 A 
1028. But compare Allen v. Portland, 
35 Or. 420, 58 P 509 (holding that one 
who has a life estate in one half of 
a tract of land, and who is intrusted 
with the sole and unrestricted man- 
agement of it during the minority of 
a child then thirteen years of age, is 
the owner within the‘meaning of a 
statute requiring the petition of own- 
ers of the property affected). 

[b] Owner of homestead interest 
is not qualified. Colquitt v. Stevens, 
111 Ark, 314, 163 SW 1141. 

{e] Tenant for years cannot sign 
as owner. Smith v. Texarkana Impr. 
Dist. No. 14, 108 Ark, 141, 156 SW 
455, 44 LRANS 696. 

98. See cases infra this note. 

[a]. Partner does not bind the 
partnership property by his signa- 
ture. Earl v. Morrilton Bd. of Impr., 
70 Ark, 211, 67 SW 312; Andrew v. 
Hamilton County, 5 OhS&CP 242, 5 
OhNP 123. 

{b] Tenant in common signs only 
for his share of the property. Ahern 
v. Texarkana Dist. No. 3 Bd. of Impr., 
69 Ark. 68, 61 SW 575; Merritt v. 
Kewanee, 175 Ill. 537, 51 NE 867; 
Peo. v. Buffalo Bd. of Assessors, 109 
NYS 991 [aff 127 App, Div. 851, 111 
NYS 924];- Newton v. Emporium 
Borough, 225 Pa. 17, 78 A 984 (to hold 
otherwise would be to hold that, if 
all the property on any block were 
owned by tenants in common, the 
holder of an undivided one-one-hun- 
dredth interest in the same might 
cause the block to be paved and the 
lien, therefore, to attach to the prop- 
erty, although the owners of the 
other ninety-nine-one-hundredths in- 
terest were opposed to it); California 
Borough v. Powell, 50 Pa. ‘Super. 521; 
Newton's App., 35 Pa. Co. 449. 

{e] Joint tenant cannot bind his, 
eotenant by his signature, unless ex- 
pressly authorized to do so, Auditor- 
Gen. vy. Fisher, 84 Mich. 128, 47 NW 
574. 

[ad] Wife cannot charge the com- 
munity estate by her signature, in 
the absence of her husband’s consent, 


‘La. Franchi v. Seattle, 78 Wash. 158, 


138 P 659, 

99. See infra § 2395, 

1. Allen y. Portland, 35 Or. 420, 58 
P 509 (the signing of a petition for a 
public improvement by the owners of 
an undivided two thirds of a lot was 
sufficient to warrant the counting of 
the entire lot in estimating the aggre- 
gate of the property petitioning for 
the improvement). See also cases 
infra notes 2-6, 

2. Texarkana. Impr. Dist. No. 5 v. 
Offenhauser, 84 Ark. 257, 105 SW 265; 
Ahern y. Texarkana Impr. Dist. No. 


a a a a a Te Oe cr ee Le my eee 
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tenant,? or a tenant for years with a privilege of 
purchase* or with a lease renewable forever ;° 
executors and trustees, who were given complete 
management and control of the estate during the 
lifetime of the testator’s wife, have been held to 
have sufficient interest to sign the petition as owners 
within the meaning of the statute.® 
land is determined only by record title except where 


held by inheritance or under will.’ 


[§ 2392] (3) Number. The number of petitioners 
necessary to authorize an improvement is fixed by 
the charter or statute under which the proceedings 
are had, and a failure of the required number to 


sign invalidates the proceeding.® 


provement is not properly authorized because of a 
failure to obtain the proper number of signatures, 


3, 69 Ark. 68, 61 SW 575; McQueen v. 
Moscow, 28 Ida. 146, 152. P 799. 

[a] Equitable vendee in posses- 
sicn.—(1) Ahern v. Texarkana Dist. 
No. 3 Bd. of Impr., 69 Ark. 68, 61 SW 
575. (2) It is otherwise where there 
was merely a parol agreement to con- 
vey, and no part of the price had 
est paid. In re towa St., 12 Pa. Co. 


3. Herman v. Columbus, 3 OhNP 
NS 216 (where life tenant’s signature 
bound property). 


4 Clemmer vy. Cincinnati, 28 Oh. 
Cir.Ct.-.89. 
5. Baltimore v. Bouldin, 23 Md. 


328; Holland v. Baltimore, 11 Md. 186, 
69 AmD 195; St. Bernard v. Kemper, 
60 Oh. St. 244, 54 NE 267; 45 LRA 
662. See Clemmer vy. Cincinnati, 28 
Oh. Cir. Ct. 89 (lessee for ten years 
with privilege of purchase), Contra 
Smith v. Texarkana Impr. Dist. No. 
14, 108 Ark. 141, 156 SW 455, 44 
LRANS 696. 

Nature of such lease see Ground 
Rents 28 C. J. p 832; Landlord and 
Tenant § 144. 

6. Portsmouth Sav. Bank v. Oma- 
ha, 67 Nebr. 50, 93 NW 231; La Fran- 
chi v. Seattle, 78 Wash. 158, 138 P 
659. 

[a] Guardians of minors or insane 
persons may be authorized to sign 
for their ward. Malvern v. Nunn, 127 
Ark. 418, 192 SW 909. 

[b] Unintentional signature as 
administratrix.—Where the owner in 
fee signs as administratrix, the 
words other than her name’ may be 
treated as descriptio persone. Allen 
v. Portland, 35 Or. 420, 58 P 509. 

7 Malvern v, Nunn, 127 Ark. 418, 
192 SW 909. 

[a] A statute requiring that own- 
ership shall be determined by the 
record of deeds in the recorder’s of- 
fice must be construed as applying 
only to those titles that are subject 
to record; not to estates of inheri- 
tance held by derivative title. Mal- 
vern v. Nunn, 127 Ark. 418, 192 SW 
909. 

gs. Alaska.—Ketchikan v. Zimmer- 
man, 4 Alaska 336. 

Ark.—Deane Vv. Moore, 112 Ark. 254, 
165 SW 639 (unauthorized signatures 
immaterial if others constitute re- 
quired number). 

Ind.—Daly v. Higman, 43 Ind. A. 
357, 87 NE 669. 

La.—Grasser Contracting Co, 
Richardson, 147 La. 612, 85 S 609. 

Minn. —Soukup v. New Prague, 161 
Minn. 299, 201 NW 604; Hawkins v. 
Horton, 91 Minn. 285, 97 NW 1053. 

N. J.—Kirtland v. McCioud, 79 N. 
en 4105 15> A 156. See Pope v, 
Union, 32 N. J. L. 343 (under a char- 
ter providing for the laying out of 
new streets ‘‘on the application of 
some of the owners of the land,” the 
application must be signed by at 
least two landowners). 

Oh.—State v. Mt. Vernon, 4 OhNP 
NS 3817. See Whipple v. Toledo, 29 
Oh, Cir. Ct. 42. 

' Okl.—Ramsey _ v. 120 
Okl, 193, 250 P 1020. 


Crenshaw, 
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and 


Ownership of 


[44 C.J.] 235: 


a contract in the. petition by which the signers 
agreed to indemnify the city from losses on account 
of nonsigners does not impose liability upon the 
abutting and signing property owners.® 
right to petition does not depend upon the location 
of the improvement,!® the number of persons re- 
quired to sign the petition is generally specified by 
the statute.11 Where the right to petition is limited 


Where the: 


to property owners within the district to be im- 


In ease an im- 


Pa.—Charleroi Borough v. Bailey, 
54 Pa. Super. 331. See In re Third 
St.,..13:° Pax Dist. 563,30. Pa. ).Co: 147, 

Wash.—Spokane’ vy. Ridpath, 74 
Wash, 4, 132 P 638. 

W. Va.—Fairmont v. Bishop, 68 W. 
Va. 308, 69 SE 802. 

[a] Several owners of one parcel 
improperly counted as one. Peo. v. 
Buffalo Bd. of cies Chia ie 127 App. 
Div. 851, 111 NYS 924. 

[b] Property owned by tenants in 
common cannot be counted unless all 
sign petition. Newton vy. Emporium 
Borough, 225 Pa. 17, 73 A 984, 

9. Goodall v. Cincinnati, 8 OhS& 
CP 528, 5 OhNP 428. 

Wie See supra § 2390 text and note 

11. See statutory provisions. 

[a] Five or more citizens.—In re 
Grove St., 61 Cal. 488; Kent v. Enos- 
burg Falls, 71 Vt. 255, 44 A 343. 

{b] Yen or more citizens.—Mar- 
shall v. Rainey, 78 Mo. A. 416; 
Palmer v. Farmington, 25 N. M, 145, 
a Ges eis 

12, See supra § 2390 text and 
notes 86, 87. 

1g. See cases infra this section. 

14. See statutory provisions. 

[a] Majority in each bilock.— 
Bloomington v. Reeves, 177 Ill. 161, 
52 NE 278; Fairmont y. Bishop, 68 
W. Va. 308, 69 SE 802. 

[b] Majority of owners of front- 
age.—Mobile v. Dargan, 45 Ala. 310; 
Montgomery v. Atlanta, 162 Ga. 534, 
134 SE 152, 47 ALR 233; Peo. v. Sulli- 
vant ‘Tp. Highway Comrs., 2tOe TI 
141, 110 NE 347; Anthony Booster 
Club v. Jennings, 104 Kan. 821, 180 
P 762; Grasser Contracting Co. v. 
Richardson, 147 La. 612, 85 S 609; 
Ready v. New Orleans, 27 La. Ann, 
169; Baltimore v.’ Bouldin, 23 Md. 
328; Brady v. Detroit, 166 Mich. 252, 
131 NW 569; State v. Bury, 101 Minn. 
424, 112 NW 534; Matter of Washing- 
ton’ St., 60 Hun 580, 14 NYS 470 [aff 
133 N. Y. 620, 30 NE 1150]; Peo. v. 
Rochester, 21 Barb." CN. YY. 666s 
Mocker ‘v. Cincinnati, 4 OhS&CP 161, 
5 OhNP 242, 7 OhHNP 279; Herman v. 
Columbus, 3 OhNPNS 216; Speer v. 
Pittsburg, 166 Pa. 86, 30 A 1013; 
California Borough v. Powell, 50 Pa. 
Super. 521; Levi v. Oakmont Bor- 
ough, 44 Pa. Super. 631; Fairmont v. 
Bishop, 68 W. Va. 308, 69 SE 802; 
Sarnia v. McMurphy, 47 Ont. L. 496, 
53 DomLR 522; Charland v. Deschail- 
lons, 33 Que, Super. 471. 

[ce] Given proportion of owners on 
each side of the street to be improved 
may be required to sign the petition. 
Mobile v. Dargan, 45 Ala. 310; Speer 
v. Pittsburg, 166 Pa. 86, 30 A 1013. 

15. See statutory provisions. 

“The proceeding discloses a mate- 
rial defect, in that the signers of the 
petition, although a majority in num- 
ber of the owners, do not represent a 
majority of all the lineal feet of 
frontage of the lands abutting upon 
the improved avenue, as required by 
the statute. The charge against the 
defendant’s property therefore cannot 
be sustained.” Tarboro v. Forbes, 


proved,'” the number is generally specified in terms 
of a given proportion to the total number of quali- 
fied persons,'* the proportion being measured some- 
times by the number of individuals qualified to 
petition,‘* sometimes by the amount of property 
owned by such persons,* sometimes by the value 
of such property,'® and sometimes, under some pro- 


185 N. C. 59, 116 SE 81, 84; 

[a] Owners of majority of front- 
age.—Kahn vy. San Francisco, 79 Cal. 
388, 21 P 849; Bloomington v. Reeves, 
177: TD 164, 52 NE 278; In re Sharp, 
56 N. Y. 257, 15 AmR 415; Berry v: 
Stillwater, 49 Okl. 560, 153 P 870; 
See v. Tacoma, 3 Wash. T. 410, 19 


[bj] Computation of total front- 
age.—(1) That pert only of the street 
or area to be improved constitutes 
the basis of compensation, and not 
the street or area as a whole. Peo. v. 
Sullivant Tp. Highway Comrs., 270 
Ill. 141, 110 NE 347; Speer v. Pitts- 
burg, 166 Pa, 86, 30 A 1013. (2) The 
requisite number along six miles of 
an established street are not neces- 
sary where only one mile is to be 
improved. Peo. v. Sullivant Tp. 
Highway Comrs., supra. (3) In com- 
puting the total frontage included in 
a proposed street improvement, the 
width of intersecting streets should 
not be counted. Brady v. Detroit, 166 
Mich. 252, 131 NW 569; Peo. v. Syra- 
cuse, 80 Misc. 409, 68 NYS 878; 
Wright v. Tacoma, 3 Wash. T. 410, 
19 P 42. (4) And where the property : 
owners upon the north side only of a 
proposed street petitioned for its 
opening, and it appeared that, by 
reason of the angle between the 
streets intended to be connected, the 
frontage on the north side was twelve 
feet less than on the other side, the 
deficiency could not be supplied by 
making the north boundary irregular 
so as to increase the frontage of the 
petitioning owners and thereby vali- 
date the petition. Taylor v. Bloom- 
ington, 186 Ill. 497, 58 NE 216. 

16. See statutory provisions. 

[a] Method of determining value. 
—(1) It is competent for the legisla- 
ture to provide that the basis for 

valuating the property within the 
district shall be the value fixed in the 
last assessment roll made prior to 
the organization of the district. 
Malvern v. Nunn, 127 Ark. 418, 192 
SW 909; Colquitt y. Stevens, 111 Ark, 
314, 163 SW 1141; Clarendon Impr. 
Dist. No. 1 v. St. Louis Southwestern 
R. Co., 99 Ark. 508, 516, 139 SW 308 
(“The Legislature may, without vio- 
lating the provision of the Constitu- 
tion requiring the signing of a ma- 
jority in value of the property own- 
ers before it can authorize assess- 
ments for local improvements ‘in 
towns and cities, designate a method 
for determining the valuation of the 
real property when a fair opportunity 
is given under such method or plan 
to the property holder to be heard’); 
Texarkana Impr. Dist. No. 5 v. Offen- 
hauser, 84 Ark. 257, 105 SW 265; 
Ahern v. Texarkana Dist. No. 3 Ba. 
of Impr., 69 Ark. 68, 61 SW 575 

Brady v. Detroit, 166 "Mich. 252, 131 
NW 569; Brown y,. Hillsboro, 185 N. 
C. 368, 117 SE 41, (2) In computing: 
values both land and buildings may 
be taken into account. Macdonell vy, 
Toronto, 4 Ont. L. 315, 10 OntWR 


433, 
[b] Power to determine whether 
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visions, a given proportion in numbers as well as 
1 As a general rule the 
required proportion is at least a majority,1® but in 
some cases a smaller proportion is sufficient.'® 

In computing the requisite number of petitioners”° 
it is not proper to count the property of a non- 


in amount is required.1* 


resident owner! or of a railroad 


of whom agreed to the improvement but refused 
to sign the petition. Nor may the names of original 
petitioners be added to those subscribed to a subse- 
quent petition for the same improvement.’? Where 
-a conveyance has been merely nominal for the pur- 
pose of throwing protesting property owners into 
the minority, it has been held that it is not proper 
to count the signatures of such nominal grantees.** 
- Both husband and wife may be counted as peti- 
tioners where each owns separate property;”° but 
where they own community property and both sign 


MUNICIPAL CORPORATIONS 


proposed 


company,?? each 


sary.?> 


they should be counted as one owner,?* Joint own- 


petition was signed by majority in 
value may be lodged by: the legisla- 
ture in the municipal council and its 
determination made conclusive unless 
appealed from within the _ stated 
period. Buxton v. Nashville, 132 Ark. 
511, 201 SW 512; Jacobs v. Paris, 131 
Ark. 28, 198 SW 134 (statute consti- 
tutional). 

17. Trah v. Grant Park, 192 M11. 
351, 61 NE 442; Patterson v. Macomb, 
179 Ill. 163, 53 NE 617; Kyle v. Malin, 
8 Ind. 34; Speer y. Pittsburg, 166 Pa. 
86, 30 A 1013. 

18s. Alaska.—In re Ketchikan De- 
linguent Tax Roll, 6 Alaska 653. 

La.—Grasser Contracting Co. v. 
Richardson, 147 La. 612, 85 S 609. 

N. Y.—Lathrop v. Buffalo, 3 Abb. 
Dec. 30. 

Ont.—Sarnia v. MecMurphy, 47 Ont. 
L. 496, 53 DomLR 522; Hlliott v. St. 
Catharines, 12 OntWR 653. 

Que.—Tremblay v. Des Eboule- 
ments Corp., 35 Que. K. B. 474; Char- 
ere vy. Deschaillons, 33 Que. Super. 
471. 

And cases supra notes 8-17. 

[a] wo thirds is the majority re- 
quired. In re Ketchikan Delinquent 
Tax Roll, 6 Alaska 653; Sarnia v. 
McMurphy, 47 Ont. L. 496, 53 DomLR 
522; Elliott v. St. Catharines, 12 Ont 
WR 653. 

19. See statutory provisions. 

{a] Twenty-five per cent of the 
abutting property owners is a suffi- 
cient percentage. Soukup v. New 
161, Minn. 299, 201 NW 


[b] Where the statute leaves the 
number to be determined by a board 
of commissioners, specifying only 
that enough persons must petition to 
show a public demand for the im- 
provement, a finding by the board, 
that the signing of ten out of the 
two hundred and twenty-three per- 
sons qualified to sign was insufficient, 
is proper. Stoltze v. Sheridan, 28 
N. D..194, 148 NW 1. 

[c] Where the statute provides 
for an application by some of the 
property owners, at least two owners 
must sign the application. Pope v. 
Hudson County, 32 N. J. L. 343, 


20. See supra this section. 

21. Elizabethtown v. Purcell, 219 
Ky. 554, 293 SW 1096. 

22. Elizabethtown v. Purcell, su- 
ra. 
fe 23. Auditor-Gen. v. Fisher, 84 


Mich. 128, 47 NW 574; State v. Ba- 
yonne, 54 N. J. L. 293, 
Compare Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, 152 NYS 
73, 156 NYS 844 (petition for sewer 
in one street considered in aid of 
subsequent petition for sewer in 
such street and other streets). 

24, Forbis v. Bradbury, 58 Mo. A, 
506. 


23 A 648.} 


25. McQueen v,. 28 Ida. 
L465 abe eeg oe 
26. McQueen v. Moscow, supra. 
27. McQueen v. Moscow, supra. 
28. See McQueen v. Moscow, su- 
pra (under the statute a signature 
more than sixty days after petition 
was filed and acted on was fatal). 


Moscow, 


29. See statutory provisions, 
30. See cases infra this section. 
31. Ark.—Kempner v. Sanders, 155 


Ark, 321, 244 SW 356. 

Ind.—Wiles v. Hoss, 114 Ind. 371, 
16 NE 800. 

Nebr.—Price v. Lincoln, 103 Nebr. 
866, 171 NW 921. 

N. J.—Wirth v. Jersey City, 56 N. 
J. L. 216, 27 A 1065; Cronin v, Jersey 
Citys 38. N.S. L410 

N. Y.—Havermans v. Troy, 50 How 
Pr 510. 

Okl.—Berry v. 49 Okl. 
560, 153 P 870. 

{a] Petition for one improvement 
cannot be made the basis of another. 
—App v. Stockton, 61 N. J. L. 520, 39 


A 921, 

Petition held sufficient.—Mus- 
tin v. Brain, 135 Ark. 98, 204 SW 621; 
aye v. Stillwater, 49 Okl, 560, 153 
E 0. 

[ec] Petition referring to several 
paving districts created by ordinance 
relates to districts as created. Price 
pe Lincoln, 103 Nebr... 366, 171 NW 

i 

32. Kansas City v. Breyfogle, 8 
Kan, A..276,°55 P 508; St.Louis vi 
Frank, 9 Mo. A. 579 [aff 78 Mo. 41]; 
In re Third St., 13. Pa. Dist.. 568, 30 
Pa. Co. 147; In re Merchant St., 9 
Phila.,(Pa.), 590. 

[a] Matters not part of the sub- 
stance—A suggestion in a petition to 
a city council asking for the con- 
struction of a bridge that certain 
territory named in the petition ought 
to be embraced in the levy forms no 
part of the substance of the petition 
and is in no way binding on the 
council. Peo. v. Rochester, 21 Barb, 
CNS Mi.) G56. 

33. Description of improvement in: 
Ordinance for improvement see infra 

§§ 2439-2448. 


Stillwater, 


Ordinance of necessity see infra 
§ 2403. 
34. See statutory provisions. 


35. Ark.—Kempner vy. Sanders, 155 
Ark, 321, 224 SW 356; Baird v. Mor- 
rilton St. Pav. Impr. Dist. No. 1, 148 
Ark. 246, 229 SW 712; Deane vy. 
Moore, 112 Ark. 254, 165 SW 639. 

Colo.—Rhodes v. Denver Public 
Works, 10 Colo. A. 99, 49 P 480. 

Ill.—Peo. v.. Stumpf, 275 Ill. 81, 113 
NE 994; Patterson vy. Macomb, 179 
Ill. 168, 538 NE 617. 

Ind.—Wiles v. Hoss, 114 Ind. 371, 
16 NE 800. 

Kan.—Shaffer v. Hutchinson, 106 
Kan,’ 194, 186 P 750; National Surety 


§§ 2392-2393 


ers who also own property individually within a 
improvement district 
counted but once on the petition signed by them.?* 
Laches in placing a name on a petition may prevent 
its being counted.?® 

[§ 2393] ¢c. Contents. 
contents of the petition?® must of course be substan- 
tially complied with.*° 
ciently definite to be notice to parties interested,** 
and to give the municipal authorities jurisdiction.®? 

Description of improvement.** 
a requirement that the petition shall contain a de- 
seription of the proposed improvement** is. neces- 
The description must be sufficiently certain 
to apprise the municipal authorities of the character 
and extent of the improvement contemplated,**® but 
it need not set forth in detail the minor elements 
which will comprise the improvement,?7 nor the time 


should each be 


Requirements as to the 


The petition must be suffi- 


Compliance with 


Co. v. Kansas City Hydraulic Press 
Brick Co., 73 Kan. 196, 84 P 1034; 
Wahlgren v. Kansas City, 42 Kan. 
243, 21 P 1068. 

Mo.—Fayette v. ‘Rich, 122 Mo. A, 
145, 99 SW 8. 

N. J.—Wirth v. Jersey City, 56 N. 
J. L. 216, 27 A 1065; Cronin v. Jersey 
City, 38 N. J. L. 410; State v. Jersey 
City, 30 N. J. L. 148. ) 

N. Y.—Smith v. Syracuse Impr. Co, 
161 N. Y. 484, 55 NE 1077; Haver- 
mans v. Troy, 50 HowPr 510. 

Oh.—State v. Mt. Vernon, 4 OhNP 
NS 317 (petition for street improve- 
ment must state material to be used). 

Pa.—Levi v. Oakmont Borough, 44 
Pa. Super. 631. 

36. See cases infra this note. 

[a] Amount of territory to be 
covered by the improvement must 
be clearly defined. Peo. vy. Stumpf, 
275 Ill. 81, 113 NE 994. ‘ 

[ob] Amount of work to be done on 
the improvement must be clearly de- 
fined. Cronin v. Jersey City, 38 N. J. 
L. 410 (a petition to have the flags 
and curbs in a street reset, where 
necessary, and new flags and curbs, 
where required, is too uncertain to 
be notice to the parties interested). 

[c] Where statute -requires width 
of street to be specified in the peti- 
tion, the want of such specification 
will invalidate the petition. Shaffer 
Me Hutchinson, 106 Kan, 194, 186 P 


50. 

_([d] Petition for sewer is suffi- 
ciently definite which stated the ter- 
mini of the sewer, its connections, 
the mode of finishing, and lateral 
Sewers, and asked that the whole 
might be done according to the gen- 
eral plan of sewerage, a general plan 
having been adopted by the city. 
State v. Jersey City, 30 N. J. L. 148. 

{[e] Petition for street improve- 
ment (1) was held sufficiently cer- 
tain, although the words “and other- 
wise improving” were used. Kemp- 
ner v. Sanders, 155 Ark. 321, 244 SW 

356. (2) Petition to grade and pave 
a street was valid, although it did not 
contain a request for grading and 
paving street intersections. Wahl- 
gren v. Kansas City, 42 Kan, 243, 21 
P 1068. 

37. See cases infra this note. 

“All that is required is that the 
nature of the improvement be speci- 
fled in general terms, so that the pur- 
pose of the organization may be set 

forth in the proceedings.” Baird v. 
Morrilton St. Pav. Impr. Dist. No. 1 
148 Ark. 246, 248, 229 SW 712. ; 

[a] Amount of work to be done 
held to be described with sufficient 
certainty. Deane v. Moore, 112 Ark, 

254, 165 SW 639; Wiles v. Hoss, 114 
Ind. 371, 16. NE 800; Wahlgren v: 
Kansas City, 42 Kan, 243, 21 P 1068; 
Fayette v. Rich, 122 Mo. A. 145, 99 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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within which the improvement shall be made,?® since 
such matters are generally for the determination of 


the municipal authorities.®® 
Designation of materials. 


termine the material to be used.45 
Recital of signing and consent. 


SW 8; Levi v. Oakmont Borough, 44 
Pa. Super. 631. 

- [b] Character of work to be done 
held to be described with sufficient 
certainty, Kempner v. Sanders, 155 
Ark. 321, 244 SW 356; Patterson vy. 
Macomb, 179 Ill. 163, 53 NE 617. 

- [ce] Location of proposed improve- 
ment (1) held to be described with 
sufficient certainty. Fayette v. Rich, 
122 Mo. A. 145, 99 SW 8; Wirth v. 
Jersey City, 56 N. J. Le 216,.27 A 
1065; State v. Jersey City, 30 N. J. L. 
148; Havermans v. Troy, 50 HowPr 
Nc £Y..); 3154,05 (2) Petition for the 
improvement of “Hope street, be- 
tween Willow and Schofield streets” 
Sufficiently asked for the work 
ordered by an ordinance for the 
improvement of “that portion of 
Hope street, and sidewalks thereof, 
lying between Schofield and Willow 
streets.”’, Wiles v. Hoss, 114 Ind. 371, 
16 NE 800. (3) But a petition in- 
eluding land which cannot be legally 


included is  nugatory. Peo. “FV. 
Stumpf, 275 Ill. 81, 113 NE 994. 
38. ay v. Cincinnati, 9 OhS&CP 


Ha 
128, 6 OhNP 22. 

39. See supra § 2374. 

40. See supra § 2368. 

41. See cases infra this note. 

{a] Sufficient certainty.—Baird v. 
Morrilton St. Pav. Impr. Dist. No. 1, 
148 Ark, 246, 229 SW 712; Rhodes v. 
Denver Public Works, 10 Colo. A. 99, 
AQ P 430; Fayette v. Rich, 122 Mo. A. 
145, 99 Sw $2 

42. National Surety Co. vy. Kansas 
City Hydraulic Press Brick Co., 73 
Kan. 196, 84 P 1034; Smith v. Syra- 
epee Impr. Co., 161 N. Y. 484, 55 NE 

is 
Designation of patented material: 
Generally see supra § 2369. 

In contract see infra § 2496 
In ordinance see infra §§ 2403, 2443, 
In plans see infra § 2427. 

43. See statutory provisions. 

44. Rhodes v. Denver Bd. of Pub- 
lic Works, 10 Colo. A. 99, 49 P 430; 
National Surety Coane Kansas City 
‘Hydraulic Press Brick Co., 73 Kan. 
196, 84 P 1034; Gurley v. New Or- 
leans, 124 La, 390, 50 S 411. 

[a] Asphalt.— Where the statute 
requires that the petition shall so de- 
scribe the material as to permit a 
general competition between  con- 
tractors, it has been held that a pe-. 
tition for asphalt from a particular 
Jocality may be upheld. Rhodes Vv. 
‘Denver Bd. of Public Works, 10 Colo. 
A 99, 49 P 430 (sustaining a petition 
for Trinidad Lake asphalt, although 
ohare vee only 
asphalt)., 8 i 

rb} “Vitrified brick.’—A petition 
-was Sufficient which.employed. the: 
words. “vitrified brick,” with words 
describing the quality and, standard! 
«required. .See..National. Surety..Co..-v. 


one, dealer. in such: 
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Where the property 
owners are authorized to select the materials for 
the improvement,*® the selection may be made in the 
petition for the improvement,*! but where this is 
done, a designation of a patented material in vio- 
lation of a statute may render the petition void.*? 
A statutory requirement that a petition for a street 
improvement shall describe the materials specifi- 
eally*® must of course be complied with.*4 
less especially provided, the petitioners cannot de- 


Compliance with 
requirements*® that the petition shall show on its 
face that it was signed by the required number of 
persons,** and that they consent to the making of 
the improvement,*® has been held necessary in order 
to authorize the improvement and fully and legally 


‘ 
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bind the petitioners; but in the absence of an ex-’ 
press requirement this is not necessary.4?. , 


[§ 2394] d. Formal Requisites—(1) In General. 


by the requisite 


But un- | quires it.®¢ 


petition.®° 


Co., 73 Kan. 196, 84 P 1034. 

[c] . Provision for selection from 
two kinds of material.Where a 
charter: provides that property own- 
ers shall select the paving material 
from not less than two kinds of ma- 
terial to be designated by the board 
of public. works, the board may desig- 
nate asphalt from a particular dis- 
trict as one of the kinds. Barber 
Asphalt Pav. Co. v. Field, 188 Mo. 
182, 86 SW 860. 

[d] In case of two petitions seek- 
ing pavements of different kinds, the 
council may ignore the petition hav- 
ing the fewer signatures and pass an 
ordinance in conformity with the 
other petition. Cunningham vy. Peo- 
ria, 157 Ill. 499, 41 NE 1014. 


: meee provisions see infra 
521. 
45. Patterson v. Macomb, 179 Ill. 


163, 53 NE 617; Smith v. Syracuse 
Impr. Co., 161 N. Y. 484, 55 NE 1077; 
Terwilliger v. Pittston, 9 Kulp (Pa.) 
517. 

fa] Brand of material must. not 
be named.—Pollock v. Kansas City, 
87 Kan. 205, 123 P 985, 42 LRANS 
465. 

Right. to determine material see 
supra § 2368. 

46. See statutory provisions. . 

47. In re Grove St., 61 Cal. 438; 
In re.Merchant St., 9 Phila, (Pa.) 
590; Kent. v. Enosburg Falls, 71 Vt. 
255, 44 A 343. 

Number of persons required to sign 
petition see supra § 2392. 

48. Ark.—Mustin , v.. 135 
Ark, 98, 204 SW 621. 

Nebr.—Von Steen v. Beatrice, 36 
Nebr. 421, 54 NW. 677. 

N. Y.—Peo. v. Rochester, 21 Barb. | 
656. 

Oh.—Norwood v. Mills, 8 OhS&CP 
669. : 

Pa.—Newton v. Emporium Bor- 
ough, 225 Pa. 17, 73 A984, 

Wash.—James v. Seattle, 49 Wash. 
8475-95 Py als. 

Effect of recital see infra § 2398. 

49. Kan,—kKansas City v. Kimball, 
60 Kan. 224, 56 P 78; Kansas City, v. 
Breyfogle, 8 Kan. A. 276, 55 P 508. 

Nebr.—South Omaha y. Tighe, 67 
Nebr. 572, 93 NW 946. 

ING ea —Tingue v. Port Chester, 101 
N. Y. 294, 4 NE 625. 

Okl, —Ramsey v. Crenshaw, 120 
Okl. 198, 250 P 1020; Bickel vy. War- 
ner-Quinlan Asphalt Co., 70 Okl, 138, 
174 P 537; Berry v. Stillwater, 49 
Okl1. 560, 153 P 870. 

Or.—Allen v. Portland, 35 Or. 420, 
58 P 509. 

1 Wash:—Wright v. Tacoma, 3 Wash. 
T. 410, -19 P 42. 

50., "See statutory provisions. 

51. See Stretch v. Hoboken, 47 N.. 
J. lL. 268 (holding that the consent’ 
of abutters.to a change of.grade need 


Brain, 


Kansas City Hydraulic..Press, Brick! not be, in writing .where the statute 


[§ 2395] (2) Sienathee by Agent. 
to a petition may be by an agent of the qualified 
petitioner,** but a signature by an attorney acting 


While in the absence of a statute otherwise provid- 
ing,°° an oral petition may be sufficient,®* as a gen- 
eral rule the petition must be in writing, 52 sioned 


number of qualified petitioners,°* 


or by their duly authorized agents,®+ and. under 
some statutes the signatures of the petitioners must 
be verified by the officer designated,®® although this 
need not be done unless the statute expressly re- 
The petition must be. signed. uncondi- 
tionally,>’ and in such a way as fully and legally 
to bind the petitioners.®8 
fee need not join in signing the petition.®® 
municipal authorities ee preseribe the form of the 


*The wife of an owner in 
The 


The signature 


does not so require). 

5@. _ Merritt v.-Kewanee, 175 Ill. 
537, 51 NE 867;:Tone v. Columbus, 1 
Oh. Cir: .Ct.;305, 1 Oh. Cir. Dec. 168. 

/ 63. See supra § 2392. 

54 See infra § 2395. 


55. O’Connell v. Behan, 19 Cunt 5 
111, 124 P 1038; White v. Buffalo, 
Sheld; (N. -Y.) 180. See Pasche v. 


South Joseph Town Co., 174 Mo, A. 
614, 161 SW 322; In re Third St., 13 
Pa. Dist. 563 (necessity of verifica- 


tion). > : 
56. Allen y. Portland, 35 Or. 420, 
5872) 509.72, 
57. Von Steen v. Beatrice, 36 
Nebr. 421, 54. NW > 677; Newton’ v. 
Emporium; Borough, 225 Pa. 17, 73 


A 984; Newton’s App., 35 Pa. Co. 449. 

[a] Thus: the’ signature of, the 
owner of the fee to a petition for a 
street improvement conditioned on a 
tenant’s agreement to. pay. the costs 
was not such a signing as would bind 
the owner for the-assessment. .Nor- 
wood v. Mills, 8 OhS&CP 669. Soy 

58. Batty v. Hastings, 63 Neve: 26, 
88 NW 139...) 5 

59,. Morse v. Omaha, 67 Nebr. 426, 
93 NW 734: 

60. Peo. v. Buffalo Bd. of “ASses- 


‘sors, 109 NYS 991 [aff 127 App.. Div. 
851, 111 NYS 924]: 


61. Alaska.—Ketchikan =v: = Zim- 
merman,; 4 Alaska 336,° 342— [quot 
Cyc]. goth 

Ark.—Malvern v. Nunn, 127 Ark. 
418, 192 SW 909. : 

Ill._— Merritt. v. Kewanee, 175. Il}. 


5387), 51 NE 867. 

Kan.—Cowles vy. 
Dist. No. 88, 88 Kan. 
176. [eit Cyel. 

Ky.—Elizabethtown vy. Purcell, 219 
Ky. 554, 298 SW 1096. 

Mo.—Findley-Kehl. Inv. Co. v. 
O’Connor, 256 SW :798, 802 [quot 
Cyc]; Pasche v.. South St. Joseph 
Town Co., 174 Mo. A. 614, 161 SW 
322. : 

Nebr.—Portsmouth Sav. Bank v. 
Omaha, 67 Nebr. 50, 98 NW 281. 

N. J.—Day Vv. Fairview, 62 N. J. L. 
621, 48 A 578. 

N. Y.—Peo. v. Buffalo Bd. of As- 
sessors, 109 NYS 991 [aff 127 App. 
Div. 851, 111 NYS: 924]. See Peo. -v. 
Buffalo Bd. of Assessors, 193 N. Y. 
248, 86 NE 466. 

N. C.—Brown v. Hillsboro, 185 N. 
C. 368, 117 SH 41. 

Oh.——-Columbus v. Slyh, 44 Oh. St. 
484, 8 NE 302; Columbus v. Sohl, 44 
Oh. St. 479, 8 NE .299; Tone v. Co- 
lumbus, Lb Oh. Cin. Ct. 305.217On. Cir. 
Dec. 168.1 4 

Or. —Allen v. Portland, 35 Or. 420, 
58 P) 509, 

Pa. PM Oalitoris Borough y. Powell, 
50 Pa. Super, 521. 

‘Ont.—Brundle v. Toronto, 2 OntWN 
35, 146-OntWR:-953..--- 

Tal Guardian may. sign. fore ‘his 


Shawnee County 
6.0352: 6077 129 


938 [44.C.J.] 


in behalf of a group of petitioners is not the equiva- 
lent of the required number of individual signa- 
tures;®2. and an unauthorized signature by one 
assuming to act as agent is invalid.®* In computing 
the requisite number of petitioners®‘ it is not proper 
to count the property of a church whose member 
signed the petition,®® or whose chairman of the 
board of deacons signed the petition, agreeing orally 
to pay the assessment,** or whose officer without 
authority signed the petition;®’ nor the property of 
a wife®® or sister®® of one who signed his own name 
to the petition without authority to bind the wife 


or sister. 


Signature of a corporation must be by its duly 
authorized officers;’° but an unauthorized signing 
may be ratified by the board of directors.” 

Signatures by both husband and wife are not 


ward without an express authoriza- 
tion. Malvern v. Nunn, 127 Ark. 418, 
192 SW 909, ‘ 

Lb| Husband may, with his wife’s 
consent, sign for her share in the 
property. Malvern y. Nunn, 127 
Ark, 418, 192 SW 909; Portsmouth 
Sav. Bank v. Omaha, 67 Nebr. 50, 93 
NW 231; Brundle v. Toronto, 2 Ont 
WN 35, 16 OntWR 953, 

[ec]. Partner, when authorized, may 

bind the partnership property. Mal- 
vern v. Nunn, 127 Ark. 418, 192 SW 
909; Brown v.’ Hillsboro, 185 N. C. 
368, 117 SE 41, 
‘-[d] “Widow may, with the assent 
of the heirs, sign for property be- 
longing to her deceased husband’s 
estate. Corry v. Cincinnati, 8 OhS& 
GP 615,.6° OhNP 325. 

[e] Authority of partner signing 
a petition can be questioned only by 
his copartners. Brown v. Hillsboro, 
185 N.C. 368, 117 SE 41. 

Representation by agent generally 
see Agency 2 C. J. p 404 et seq. 


62. Peo. v. Stumpf, 275 Ill. 81, 113 
NE 994. 

63. Alaska.—Ketchikan vy. Zim- 
merman, 4 Alaska 336, 342 [quot 
Cyc]. 


Ark.—Lipscomb v, Blanz, 163 Ark. 
1, 258 SW 624, 

Cal.—Kahn vy. San Francisco, 79 
Cal. 388, 21 P 849; 25 P 408. 

. _Kan.—Cowles v. Shawnee County 
School Dist. No. 88, 88 Kan, 603, 607, 
129 P 176 [cit Cye]. 

Ky.—Elizabethtown vy. Purcell, 219 
Ky. 554, 293 SW 1096. 

Nebr.—Morse v. Omaha, 67 Nebr. 
426, 93 NW 734; Bacty v. Hastings, 
68 Nebr. 26, 88 NW 139. 

N. J.—State v, Bayonne, 54 .N. J. L. 
293, 23 A 648. 

N. Y.—Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, 152 NYS 
73, 156 NYS 844; Peo. v. Buffalo Bd. 
of Assessors, 109 NYS 991 {aff 127 
App. Div. 851, 111 NYS 924]. 

Oh.—Minor v. Hamilton Bd. of 
Control, 20 Oh. Cir. Ct. 4, 11 Oh. Cir. 
Dec. 16. 

Pa.—California Borough v. Powell, 
50 Pa. Super. 521. 

[a] Owner of unassigned dower 
eannot bind property by signature 
against tenants in common. Herman 
v. Columbus, 3 OhNPNS 216. 

{b] Signatures of persons not 
owners for wives who are owners 


cannot be counted as owners. Col- 
quitt v. Stevens, 111 Ark. 314, 163 
SW 1141. 

64. See supra § 2392. 

65. Elizabe.htown v. Purcell, 219 
Ky. 554, 293 SW 1096. 

66. Elizabethtown v. Purcell, su- 
pra. 

67. Elizabethtown y. Purcell, su- 
pra, 

68. Elizabethtown vy. Purcell, su- 
pra. 

69. Elizabethtown vy. Purcell, su- 
pra. 


MUNICIPAL CORPORATIONS 


Ratification. 


ae 


~ [§§ 2395-2396 


necessary where they own community property, or 
where the property is the separate estate of one of 
them and homestead has been filed thereon.’? 
Evidence of authority. In the absence of a statute 
otherwise expressly providing, the power of attor- 
ney to sign the petition need not be in writing,”* 
nor need it appear in the body of the petition,’* 
although the fact that the signature was as agent 
must be indicated on the face of the petition.”* 
An unauthorized signature may be 
validated by ratification,’® but this cannot be done 
where there was no apparent. or implied power to 


sign as agent in the first place.*’ 


127 
79 


70. Ark.—Malvern v. Nunn, 
Ark. 418, 192 SW 909. 
Cal.—_Kahn v. San Francisco, 
Cal. 388, 21 P 849, 25 P 403. 
Mo.—Pasche v. South St. Joseph 
aie Co,, 174 Mo, A. 614, 161 SW 
2 


Nebr.—Morse v. Omaha, 67 Nebr. 
426, 98 NW 734. 7 

Oh.—Minor v. Hamilton, 20 Oh. Cir. 
Ct.4; 11. Ohe Cir. Dee.-16. 

Or.—Allen v. Portland, 35 Or. 420, 
58 P 509. 

[a] Religious corporation.—W here 
the name of a corporation is “Rector, 
Wardens, and Vestrymen of Trinity 
Parish, Portland,” a signature ‘“War- 
dens and Vestry of Trinity Parish, 
by James Laidlaw, Clerk,” is suffi- 
client where the clerk was duly au- 
thorized by resolution to sign the pe- 


tition, Allen v. Portland, 35 Or, 420, 
58 P 609: 
{b] Seal is not necessary unless 


expressly required. Allen v, Port- 
land, 35 Or. 420, 58 P 509. 

Signature of corporation generally 
see Corporations § 2541 ‘et seq. 

71. Pasche v. South St. Joseph 
Town Co., 174 Mo. A. 614, 161 SW 
322; Day v. Fairview, 62 N. J. L. 621, 
43 A 5178. 

28 Ida. 


72. McQueen vy. 
146, 152. P 799. 

[a] In Washington, where title to 
community property stands in the 
name of the husband on the books 
of the county auditor, petition signed 
by him alone is sufficient. La Fran- 
chi v, Seattle, 78 Wash. 158, 138 P 
659. 

73. Texarkana Impr. Dist. No. 5 v. 
Offenhauser, 84 Ark. 257, 105 SW 
265; .Pasche ‘v. South St. Joseph 
Town Co., 174 Mo, A. 614, 628, 161 
SW 3822; Columbus v. Sohl, 44 Oh, St. 
479, 8 NE 299; Tone v. Columbus, 1 
Oh. Cir. Ct. 305, 1 Oh. Cir, Dec, .168; 
Allen v. Portland, 35 Or, 420, 58 P 
509. 

“It cannot be urged that because 
the statute requires the petition for 
the improvement to be in writing 
therefore authority to sign such pe- 
tition must also be in writing. The 
statute makes no such additional re- 
quirement and, therefore, does not 
change the rule by which an agent 
may sign the name of his principal 
to a writing under authority not in 
writing.” Pasche vy. South St. Jo- 
seph Town Co., supra. 

[a] Statute requiring power of 
attorney to execute conveyance to be 
in writing, and recorded, is not appli- 
cable to a signature by an agent, toa 
petition for an improvement. Texar- 
kana Impr. Dist. No. 5 v. Offenhauser, 
84 Ark. 257, 105 SW 265. 

74 See cases supra note 73. 

75. Lipscomb v. Blanz, 163 Ark. 1, 
258 SW 624; Lewis v. Forrest City 
Special Impr. Dist., 156 Ark. 356, 246 
SW 867; Merritt v. Kewanee, 175 11], 
537, 51 NE 867; Minor v. Hamilton 


Moscow, 


[§ 2396] e. Presentation or Filing. The petition 
must be presented to the proper authorities,’* or 
filed in accordance with statutory requirements.” 
Action on a petition for a particular kind of pave- 


Bd. of Control, 20 Oh. Cir. Ct. 4, 11 
Oh. Cir. Dec. 16; Tone v. Columbus, 1 
Oh., Cir, -Ct., 305, .14 Oh. Cir., Dec...1685 
California Borough v. Powell, 50 Pa. 
Super, 521 

La] Reason for rule.—“‘To leave 
the matter to inference or supply the 
lacking number by parol evidence 
would create confusion and uncer- 
tainty, and this was intended to be 
avoided by the legislature. A peti- 
tion in a legal sense is an instrument 
of writing or printing, and its suffi- 
ciency must be determined by its 
face. If any of the signers were 
parties and at the same time acting 
as agents. for other persons, such 
agency must be disclosed on the face 
of the paper. Parol evidence is not 
competent to establish an agency for 
another person under such circum- 
stances.” California Borough wv. 
Powell, 50 Pa. Super. 521, 524. i 

76. Malvern v. Nunn, 127 Ark. 418, 
192 SW 909; Texarkana Impr. Dist. 
No. 5 v. Offenhauser, 84 Ark. 257, 105 
SW 265; Pasche vy. South St. Joseph 
Town Co., 174 Mo. A. 614, 161 SW 
322; Day v. Fairview, 62 N. J. L. 621, 
43 A 578. 

{a] Wife ratifying husband’s sig- 
nature is signer. Texarkana Impr. 
Dist. No. 5 v. Offenhauser, 84 Ark, 
257, 105 SW 265. 

Ratification of unauthorized acts of 
ony generally see Agency §§ 1T7— 

77. See cases infra this note. 

[a] One who signs his own name 
to a petition without qualifying his 
signature will not be permitted to 
show that he signed as.agent for an- 
other, although the alleged principal 


purports to ratify the signature. 
Lipscomb v. Blanz, 163 Ark. 1, 258 
SW 624; Lewis v. Forrest City 


Special Impr. Dist., 156 Ark. 356, 246 
SW 867; Merritt v. Kewanee, 175 Ill. 
537, 51 NE 867; Minor v. Hamilton 
Bd. of Control, 20 Oh. Cir. Ct. 4, 11 
Oh. Cir. Dec. 16; Tone v. Columbus, 
1 Oh.> Cir, Ct, 305): 2° Ohs* Cir Dée, 
168; California Borough vy, Powell, 
50 Pa. Super, 521 

78. See cases infra this note. 

[a] Presentation held insufficient. 
—Under a statute requiring the peti- 
tion to be presented to the board of 
contract and supply, a presentation 
to the clerk of council, who in turn 
made presentation to the council, is 
insufficient. Brodt v. Yonkers, 175 
App. Div. 455, 161 NYS 1028. 

(b] Address to the wrong au- 
thorities is immaterial, where the 
council, as the proper body to pass on 
the petition, duly received it. Lov- 
ington v. Gregory, 287 Ill. 169, 122 


| NE 504. 


79. Brown vy. Hillsboro, 185 N. C. 
ht 117 SE 41; and cases infra this 
note. 

{a] Time of filing.—It was not 
necessary for a petition of property 
owners, requesting the making of lo- 


LLL LS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


r 


is 


§§ 2396-2400] 


ment is not invalid, although taken before the ex- 
piration of the time for filing such petitions, where 
no other petition is in fact filed.®° 


[§ 2397] f. Number of Petitions. 


file several petitions for a single improvement, pro- 
vided in the aggregate the number is sufficient to 
comply with the statutory requirement;8! but an 
abandoned petition cannot be used so as to make 
up the required number of signatures.%? 
[§ 2398] g. Operation and Effect—(1) In General. 
A petition may be considered in the light of an offer 
which becomes binding on the petitioners upon the 
acceptance of it by the municipal authorities®? as 
evidenced by their taking action on it,’ and which 
continues in force until it is either so accepted,®® 
Where the condi- 
tions imposed by the petition are directory merely, 
Consent to an invalid 


or else affirmatively repudiated.®® 


they may be disregarded.*? 


condition is not binding.*® Where 
cal improvements, to be filed at the 
time of the passage of the ordinance, 
but it was sufficient for the petition 
to be filed at any time prior to the 
issuance of bonds, under Comp. St. 
§ 2941, as amended by L. (1921, Ex. 
Sess.) ¢ 106. Brown v. Hillsboro, 185 
N. C. 368, 117 SE 41. 

[b] Conditional filing.— An _in- 
dorsement on the Bourton “filed until 
such time as petitioners agree to 
pay any deficiency that may arise by 
reason of non-collectibility of assess- 
ment should improvement be made,” 
where the petition was in fact filed at 
time the improvement ordinance was 
passed, the signers not attempting 
to withdraw it, is binding on the 
signers. Bush v. Cincinnati, 18 Oh. 
CireCt, 605,10 Oh, :Cirn- Dec; :,816: 

80. Eddy v. Omaha, 72 Nebr. 550, 
101 NW 25, 102 NW 70, 103 NW 692, 

$1. Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, 152 NYS 
73, 156 NYS 844; “Wamelink v. -Cleve- 
land, 4 Oh. Dec, (Reprint) 572, 2 
ClevLRep 394 [aff 40 Oh. St. 381]; 
Berry v. Stillwater,.49 Okl. 560, 153 
P 870. 

[a] wo petitions asking for dif- 
ferent sorts of pavement will be 
taken as one when the cotncil has 
power to determine finally the char- 
acter of the improvement, Harris v. 
Saratoga Springs, 171 App. Div. 282, 
977 mem, 152 NYS 73, 156 NYS 844; 
Wamelink Vv. Cleveland, 4 Oh. Dec. 
(Reprint) 572, 2 ClevLRep 394 [aff 
40 Oh. St. 381]. 

82. See cases infra this note. 

[a] Reason for the rule is that 
since the filing of the original peti- 
tion the ownership, of the property 
affected may have materially changed. 
Vennum vy. Milford, 202 Ill. 423, 66 
NE 1040. 

[b] 
cannot be inserted in the new peti- 
tion, unless it can be shown that the 


signérs assented to the use of their) 
names on the new petition, or reac- 
State | 


knowledged their signatures. 
v. Bayonne, 54 N, J. L, 293, 23 A 648. 
te} Where the original petition 


was laid upon the table, and a new' 


petition is presented for the same 
improvement, the nantes of persons 


appearing upon the first petition but, 
mot upon the second cannot be count-| 


ed toward making a majority of resi- 
dent property holders, 
‘thorize the ordering of the improve- 
ment upon the second petition. Au- 


ditor- ee yv. Fisher, 84 Mich. 128, 47) 


NW 5 

83. wea cases infra note 84. 

84. See cases infra this note. 
. [a] Rights of petitioners are de- 
termined as of the time of taking 


action on the petition and not the’ 


time of the presentation of it. Hay 
v. Cincinnati, 9 OhS&CP 128, 6 OhNP 
2%; Andrew v. Auditor, 5 OhS&CP 
242,.5 OhNP 123. 


A leaf from an old petition 


so as to au-: 


yj owner for the assessment, 


MUNICIPAL CORPORATIONS 


Petitioners may 


unavailing.®4 


—a. In General. 


the petition em- 


[b] What constitutes acceptance. 
—(1) Determination as to the suffi- 
ciency of the petition. White vy. Buf- 
falo, 61 Barb. (N.. ¥.) 415, Sheld. 
180.. (2) Ordering the improvement 
to» be made. Wilkinson v. Lincoln, 
105 Nebr. 752, 181 NW 861; Hay v. 
Cincinnati, 9 OhS&CP 128, 6 OhNP 
22; Andrew v. Auditor, 5 OhS&CP 
242, 5 OhNP 1238. (3) But proceed- 
ings taken on the petition without 
a compliance with the statutory re- 
quirements do not constitute a valid 
acceptance. Waco v. Chamberlain, 
(Civ. A.) 45 SW 191 [rev on other 
grounds 92 Tex. 207, 47 SW 527]. 

85. See cases infra this note. 

[a] That a petition is not acted 
upon for a considerable length of 
time does not affect its validity. 
Whipple v. Toledo, 29 Oh, Cir. Ct. 42 
(two years); Hay v. Cincinnati, 9 
OhS&CP ‘128, 6 OhNP 22: (two and 
one-half years). 

{b] Effect of change in statutory 
requirements.—Where a petition was 
insufficient under the existing law, 
for want of the required number of 
signatures, but it is sufficient under 
the law as amended, the signers are 
bound by the terms of their offer. 
Hay v. Cincinnati, 9 OkS&CP. 128, 
6 OhNP 22; In re Goodwin: Si., 
OhS&CP 693. 

[ec] Effect of repeal. of order for 
improvemont.— ‘Where .a petition for 
the paving of a street is signed by 
the owners of the proper percentage 
of the abutting property, and an or- 
dinance for the paving is passed,. but 
is subsequently repealed, and, within 
a few days thereafter a second ordi- 
nance for the paving is passed, it is 
unnecessary) to have a new -petition 
signed by the property owners, but 
the old petition will support the sec- 
ond paving ordinance.” ‘Burns. v. 
Atlanta, 22 Ga. A. 381, 383, 96 SE 


Rabe 

86. See infra §§ 2399, 2460. 

87. Peo. v. Rochester,’ 21. Barb. 
(N. Yi.) 656; James v.' Seattle, 


Wash, 347, 95 P 273. 

83. See cases infra this note, 

[a] Illustrations,—(1) A signing 
of a petition for a street improve- 
ment on condition that the grade is 
satisfactory and that the trees are 
not molested,is invalid. Von Steen v. 
Beatrice, 36 Nebr. 421, 54 NW 677. 


(2) The signature of the owner of: 


the fee to a petition for a street im- 
provement conditioned on a tenant’s 
agreement to pay the costs was not 
such a consent as would bind the 
Norwood 
v. Mills; 8 OhS&CP 669. 


89. Marshall v. Rainey, 78 Mo. A. 
416. 
90. Lathrop v. Buffalo, 3 Abb. Dec. 


CN, Ve)e80) 

[a] Construing two petitions to- 
gether, the second will he construed 
as embodying: an ordinance. enacted 


49 | 
4 415, 


(44.0. 5:] 239 


bodies several improvements, it would seem that a 
portion of the petition may be granted’and the re- 
maining portion refused,®? but a petition cannot 
be made the basis for an improvement rues aed 
different from the one asked for. 

[§ 2399] (2) Withdrawal of Consent. 
ance with the theory that a petition is analogous 
to an offer to a contract,®! the signers are free to 
withdraw their names up to the time that the mu- 
nicipality has acted on it,?? unless the statute other: 
wise expressly provides;®? but after that time an 
attempt of a petitioner to withdraw his consent is” 


In neebeds 


[§ 2400] 4. Preliminary Resolution or Ordinance 


Where proceedings for making a 


public improvement may be initiated by the munici- 
pal authorities without a petition,®® it is: generally 
provided by statute that the intention to make the 
improvement shall’ be exercised by a resolution or 


pursuant to the first. where such: or- 


dinance is expressly referred to. 
Roebling v. Cincinnati, 102. Oh, St: 
460, 182 NE 60. sai ; 
91. See supra § 2398. ar 
92. Ala.—Irwin, v.. Mobile,... 57 
Ala, 6. 


Ark.—Lipscomb vy. Blanz, 163 ‘Ark; 
1, 258 SW 624. 

Colo.—Gillum 'v. Rifle, 70 Colo. 198 
197 P1027. 

Ida.—McQueen v. Moscow, 28 ase 
146, 152 P 799. 

Iil.—Peo. v. Decatur, etc.,, R. Co. 
120 Ill. A, 229. 
Whee ar it Vv. Vincennes, 42 ‘Ind. 


Nebr.—Wilkinson v. i Aeceenh 105 
Nebr. RIGR, 181 NW 861. } 
N. Y,— White v. Buffalo, 61 Barb: 


415, Sheld, 180. 

Oh. —Hay v. Cincinnati, 9 OhS&CP 
128, 6 OhNP 22; Andrew v. Hamilton 
County, 5 OhS&CP 242, 5 OhNP 1235 
Frermnay: v. Columbus, | 3 gic aeoes 

Pa.—Newton  v. Emporium Bor- 
ough, 225 Pa..17,.73 A 984, 

Tex.—Waco v, Chamberlain;: (Civ, 
A.) 45 SW 191. 

Time when rights are determined 
see supra §.2398 note 84: fa]: 

93. Smith v. Syracuse, 1% yee 
Div. 68, 44 NYS. 852 {rev on other 
grounds 161 N. Y. 484, 55. NE Mee 
Peo. v.. Syracuse, 30 Misc. 409, . 
NYS. 878. 

[a]. Where a charter prohibits the 
withdrawal of a petition within three 
months after its presentation, a with+ 
drawal after the lapse of such, time 
but, before the acceptance . of the 
petition is valid. Peo. y. Syracuse, 80 
Misc. 409, 683 NYS 878. 

94.» Ark. —Lenon v. Brodie, 81 Ark. 
208, 98 SW 979. 

Colo.—Gillum v. Rifle, 70 Colo, 198, 
197 P 1017, 

I]l.—Peo, Sullivant. Tp. Highway 
Comrs., 270 tn 141, 110 NE 347, . 

Nebr.— Wilkinson *v. Lincoln, 105 
ayia 752, 753, 181 NW 861. 

N. Y.—White v. Buffalo, 61 Barb. 
Sheld. 180. 

Oh.—Bush v. Cincinnati, 18 Oh. Cir. 
Ct. 605, 10 Oh. Cir, ‘Dees 8k6.. 

Pa.—Newton . v. Emporium Bor- 
ough, 225 Pa. 17, 73 A 984. 

“The action of the city Kounbil in 
ordering the paving was final as to 
the right of a petitioner to withdraw 
his name. from the paving petition.” 
Wilkinson v. Lincoln, supra... : 

[a] Conditional action,—A petition 
for a street improvement, remaining 
in the hands of the board of. adminis- 
tration at. the time the ordinance to 
improve is passed, binds the signers 
thereof, although iteis not indorsed 
or “filed until signers agree to pay 
deficiency.” Bush v. Cincinnati, 18 
Oh... : Cir. Ct. 605,°.10: Oh, Cir, Dee. 
816. 


95. See supra § 2348. 


240 [44 C.d.] 


ordinance called the ‘‘resolution or ordinance of 
Such statutes are gen- 
erally mandatory. upon the municipal authorities,” 
and unless jthe improvement is of a kind clearly 
excepted from their operation,®® the failure to enact 
such preliminary resolution or ordinance will de- 
prive the municipal authorities of jurisdiction to 


intention or necessity.’ ’?° 


make the improvement.®® 


Resolution of expediency. A general ordinance 
providing, for the enactment of an introductory 
‘‘resolution of expediency,’’ 
prior to the passage of. the resolution of intention, 
is in this respect directory merely and does not 
impose a jurisdictional requirement on the munici- 


resolution, termed a 


pal authorities? 
Time of passage. 


96. See statutory provisions. 

{a]’ The -purpose of such resolu- 
tion or ordinanee is to apprise prop- 
erty owners of the intention to make 
the improvement and of the charac- 
ter of the.proposed improvement, so 
that they may have an opportunity to 
present such Objections as they may 
have to the making of the improve- 
ment. Caldwell v. Mountain Home, 
29 Ida. 13,::156 .P «909; McEwen v. 
Cceur d’Alene, 23 Ida. 746,'132 P 308; 
Meader v. ‘Sibley,’ 191‘lowa 1139, 183 
NW 610; Dunker v. Des Moines, 156 
Iowa 292, 136. NW 536; Newport v. 
Klatch, 189 Ky. 300, 224 SW 844; 
Custer v. Springfield, 167 Mo. A. 354, 
151 SW 759; Mansfield v. Pale City, 
48 S. D. 155; 2:03. NW 201. 


97. See cases infra note 99. 

98.. See cases infra this note. 

[a] Appropriation of land for 
widening .street.—Caldwell v. Car- 
thage, 49 Oh St. 334, 31 NE 602; 
Krumberg v.. Cincinnati, 29 Oh. St. 


69; Tyler v. Columbus, 6 Oh. Cir. Ct. 
224, 3 Oh. Cir. Dec. 427; Longworth 
v. Cincinnati,.10 Oh. Dec. (Reprint) 
683, 23 CincLBul 100. 

{b] ‘Enlargement of waterworks 
system.—Fergus v.. Columbus, 8 OhS 
CP 290,°6 OhNP. 82. 

[ce] Opening and extending street. 
—Cincinnati' v:; Mathers, 6 Oh. Dec. 
(Reprint) ‘755,° 7 AmLRec 734, 4 Cine 
LBul 273. 

[dj] Paving . street ‘for limited 
distance.—Under Act March 5, 1901 
(L. .[1901] p67 c 8) § 2 a resolution 
of intention is not required where the 
improvement is one .for the paving 
of a street for a distance of less than 
two. thousand feet. Paulsen vy. El 
Reno, 22 Okl. 734, 98 P 958. 

{e] Sewer improvement. — St. 
Louis-San. Francisco R. Co. v. Pleas- 
anton, 121 Kan: 559, 247 .P 447; Ruby 
v. Madisonville,.197 Ky. 526,.247 SW 
354, 

{f] Sidewalk . improvement.—Chi- 
cago v. Edens, 261 Ill. 272, 103 NE 
996; Joplin 'v: Freeman, 125 Mo. A. 
717, 1083 SW 130; Joplin v. Hollings- 
head, 123 Mo. A, 602, 100 SW 506; 
Will v. Bismarck, 36 N. D. 570, 163 
NW 550; Toledo, etc., R. Co. v. Hart- 
ford, 15 Oh. A. 305. 


99. .U. S.—Michigan Cent. R. Co. y. 
Huehn, 59 Fed. 335. ° ! 
Ala.—Garner v. Anniston, 178 Ala. 


430, 59 S 654. 

Cal.—O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164 [foll 
Bogue v. Los Angeles, 198 Cal. 327, 
245 RP 173]; Watkinson vy. Vaughn, 
182) (Cal... 66)186'-P 753; Osburn: wv. 
Stone, 170 Cal. 480, 150 P 367; Chase 
v. Trout, 146 Cal. 350, 80 P 81; Bates 
v: Twist, 138 Cal. 52, 70 P 1023; Mc- 
Donnell v.. Gillon, 134 Cal. 329, 66 P 
314; Pacific Pav. Co. v. Reynolds, 62 
P 212; Southwest Pav. Co. v. Wilson, 
67-Cal. A. 251, 206 P 776; Gordon v. 
'‘Ransome-Crummey Co., 37 Cal. A. 
755, 174 P 906; Richmond Constr. Co. 


The resolution of necessity, 
where required, must be passed before the letting 
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provement.* 


' of a contract for the improvement.” 
ment of the resolution may not be a condition prece- 
dent to the issuance of bonds to pay for the im- 


[§§ 2400-2401 


But the enact- 


Resolution need not be adopted independently but 
may be adopted with other provisions pertaining 
to the same subject matter.* 


Statutes imposing certain requirements prelimi- 


troduced.® 


[§ 2401] b. Contents—(1) In General. 


nary to resolution of necessity are not required 
to be given consideration by the city council where, 
although enacted, they were not effective under the 
constitution at the time the resolutions were in- 


Status 


tory requirements as to the contents of the resolu- 


v. Growney, 29 Cal. A. 427, 155 P 
1008. i 
Dak.—McLauren v. Grand Forks, 6 
Dak. 397, 43 NW 710. 

22 Ida. 


Ida.—Dement vy. Caldwell, 
62, 125 P 200. 

Ill.— Olney v. Baker, 310 Ill. ed 
141 NE 750. 

Ind.—Martindale v. Rochester, “471 
Ind. 250, 86 NE 321. 

Iowa. — Davenport Locomotive 
Works vy. Davenport, 185 Iowa 151, 
169 NW 106; Shaver v. J. W. Turner 
Impr. Co., 155 Iowa 492, 1386 NW 711, 
133 NW 770; Bennett v. Emmetsburg, 
138 Iowa 67, 115 NW 582. 

Kan.—Decker vy. Pleasanton, 117 
Kan. 279, 231: P 330. 

Ky.—Newport v. Klatch, 189 Ky. 
300, 224 SW 844; Mulligan v. Mc- 


Gregor, 165 Ky. 222, 176 SW 1129; 
Newport v. Lang, 162 Ky. 752, 172 
SW 1071. 


Me.—Dorman vy. Lewiston, 81 Me. 
411, 17 A 316. 

Mass.—Hudson Electric Light Co. 
v. Hudson, 163 Mass. 346, 40 NE 109. 

Mich.—German Lutheran Church 
Soc. v. Mt. Clemens, 179 Mich. 85, 146 
NW 287; Bay City Tract., etc., Co. v. 
Bay City, 155 Mich. 3938, 119 NW 440; 
Hoyt v.. East Saginaw, 19 Mich. 39, 
2 AmR: 76. 

Minn.—Hamre v. Thief River Falls, 
150 Minn. 40, 184 NW 225. 

Miss.—Dean v. Senatobia, 142 Miss. 


815, 108 S 178, 

Mo.—Lee v. Rogers, (A.) 247 SW 
1019; Jones v. Barber Asphalt Pav. 
Co., 174 Mo. A. 393, 160 SW 276. 

Mont.—Hinzeman y. Deer Lodge, 58 
Mont. 369, 193 P 395; Harvey v. 
Townsend, 57 Mont. 407, 188 P 897; 
Kohn v. Missoula, 50 Mont. 75, 144 P 
1087; Shapard v. Missoula, 49 Mont. 
269, 272, 141 P 544 [eit Cyc]. 

Nebr.—Burkley v. Omaha, 102 
Nebr. 308, 167 NW 72. 

N. J.—Coxon v. Trenton, 78 N. J. L. 
26, 73 A 253 

N. Y.—Loomis v. Little Falls, 
App. Div. 299, 72 NYS 774. 

N. D.—Kvello v. Lisbon, 88 N. D. 
71, 164 NW 305. 

Oh. —Stephen v. Daniels, 27 Oh. St. 
527; Anderson y. Cincinnati, 10 Oh. 
Dec. (Reprint) 794, 23 CincLBul 430. 

Okl.—Staley’ v. “Park, 257.P 3811; 
Southern Surety Co. vy. Jay, 74 Okl. 
213, 178 P 95; Arnold ‘v. Tulsa, 38 
Okl. 129, 182 P 669. 

Or.—Columbia Bank v. Portland, 41 
Orme. Port 

Pa. ‘_Greenleaf’s Court 
Whart. 514; In re Grand Jury Report, 
23 Pa. Dist. 411, 416 [quot Cyc]. 

S. D.— Whittaker v. Deadwood, 23 
Doran 538, 122 NW 590, 139 AmSR 

Vt.—Blanchard v. Barre, 77 vt: 420, 
60 A 970; Kent y. Enosburg Falls, val 
Vt. 255, 44 A 3438. 

Wash.—Wilce v. Cheney, 93 Wash. 
422, 161° RP 72. 

W. Va.—Holswade v. Huntington, 


66 


Case, | 4) 


tion or ordinance of intention® must be strictly 
complied with, a substantial departure therefrom 


96 W..Va. 124, 122 SE 449. 

Wis.—Ricketson vy. Milwaukee, 155 
cee PERLE 144 NW 1101. 

o.—Bass v. Casper, 28 Wyo. 387, 
soe p 7008, 208 P 439. 

Ont.—Birge v. Hamilton, 52 Ont. 
L. 53, [1923] 2 DomLR 680. 

[a] “The resolution of intention 
is jurisdictional (1) and absolutely 
necessary whenever it is proposed 
to bind, in whole or in part, private 
property for the payment of the work 
to be done.’ Osburn vy. Stone, 170 
Eal.° 480}. 487,150 BP 367. (2), “Ehe 
resolution of intention in due form 
and properly adopted is the founda- 
tion and basis upon which all fur- 
ther proceedings must stand. It is 
the essential thing which clothes the 
city authorities with jurisdiction to 
proceed with the proposed improve- 
ments. The very meaning of the 
word ‘jurisdiction’ is power to hear 
and determine; and if no resolution 
of -intention was passed substan- 
tially as required by the statute, 
there was no power in the municipal 
authorities to let the contract, issue 
the assessment or to take any other 
of the various steps by which a valid 
lien could be created upon the ad- 


joining lots.” Pacific Pav. Co. v. 
anit 12 Cal. “A. 362) 363% 107° P 
[b] To render valid an ordinance 


of appropriation subsequently passed 
such an ordinance is necessary. Mc- 
Farlan v. Norwood, 19 OhNPNS 145 
[Laff 26 Oh. Cir. Ct. N. S. 33]. 

{c] To warrant a referendum such 
an, ordinance is necessary. McFarlan 
v. Norwood, 19 OhNPNS 145 [aff 26 
Oh; “Cir PECLON. YS2'S37. 

{d] An award of arbitrators un- 
der a statute permitting an extension 
of a sewer from one municipality 
into another is bad where no by-law 
had ever been passed by the former 
municipality defining the lands to be 
taken or affected, or the route of the 
Sewer, and there were, moreover, no 
terms or conditions imposed upon it 
by the award. Waterloo v. Berlin, 8 
Ont. L. 335, 3 OntWR 903, 24 CanL 
TOccNotes 333. 

1. Eaton v. Hanlon, 193 Cal. 715, 
T1%, 227 P4834: 

“The resolution of expediency is 
nothing more than a _ preliminary 
declaration of contemplated proceed- 
ings. It has not the importance or 
force of the resolution of intention. 
The latter is a jurisdictional requi- 
site; the former procedural.” Eaton 
Y, jHanion, LOS” Calee(ib) O17, meee 


2. Bay City Tract., ete., Co. v. Bay 
City, 155 Mich, 393, 119 NW 440. 

3. Naegely vy. Saginaw, 101 Mich, 
532, 60 NW 46. 

4. Meader v. Sibley, 191 Iowa 1139, 
183 NW 610. 

5. Butters v. Des Moines, 202 Iowa 
30, 209 NW 401. 

6 See statutory provisions. 


= ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 


'§§ 2401-2402] 


in any respect rendering the resolution or ordinance 
void, and the further proceedings nugatory. 7 When 
from the language used the intention of the council 
is manifest, and the requirements affecting sub- 
stantial rights of the persons interested in the im- 
provement are recognizable, the resolution is suffi- 
It is not proper to embody in the prelimi- 
nary resolution an order to make the improvement.® 

Fixing time and place of hearing. 
liminary hearing on objections to a proposed im- 
provement is a statutory prerequisite,!° and the 
statute provides that the time and place of the 
See cases passim §§ 2402-2405.) 300, 224 SW, 844; 


-cient.8 


7. 

$8. Stege v. Richmond; 194 Cal. 305, 
228 P 461; Beale v. Santa Barbara, 32 
€ale A: 235, 162 P 657; Cardell v. 
Perry, 201 Iowa 628, 207 NW 775; 
Krug v. Glendive, 60 Mont. 7, 197 P 
1005; Aiken v. Glendive, 60 Mont. 1, 
197 P 1003; Harvey v. Townsend, 57 
Mont. 407, 188 P 897; Matter of Buf- 
falo, 148 App. Div. 384, 132 NYS 926. 

[a] Thus, (1) under a _ statute 
providing that if the work contem- 
plated is, in the opinion of the coun- 
cil, of more than local or ordinary 
public benefit it may make the ex- 
pense chargeable on the district 
which resolution of intention shall 
declare to be assessed, it is sufficient 
for resolution to declare that contem- 
plated work is, in the opinion of 
the council, of more than local or or- 
dinary public benefit, without de- 
elaring that land within the district 
will be specially benefited. Beale v. 
Santa Barbara, 32 Cal. A. 235, 162 
P 657. (2) Where the resolution ad- 
vises the taxpayers of an intention 
to create an improvement district and 
informs them of the time and place 
of hearing, where their protests can 
be heard and determined, the resolu- 
tion is. sufficient, notwithstanding 
technical departures from the statu- 
tory form. Krug v. Glendive, 60 
Mont. 7, 197 P 1005; Aiken v. Glen- 
dive, 60 Mont. 1, 197 P 1003. ; ° 

9. San Jose Impr. Co. v. Auzerais, 
106 Cal. 498, 39 P 859. 


; Order for improvement see infra 
2436. 

Ordinance for improvement see in- 
fra § 2437 

10. See infra § 2432, 

ll. See statutory provisions. 

12. Bienfield v. Van Ness, 176 Cal. 


585, 169 P 225; Chicago Heights v. 
Angus, 267 Ill. 628, 108 NE 758; Allen 
v. Bellingham, 77 Wash. 469, 137 P 
1016; Re Kerr, 8 OntWR 451. 

{a] Failure to fix the hour for the 
hearing is a noncompliance with the 
statute, although the day for such 
hearing is fixed. Lyman y. Cicero, 
222 Ill. 379, 78 NE 830. 

13. In ordinance for improvement 
See infra § 24384. 

14. See charter and statutory pro- 
ee 

nf) Resolution of necessity is 
only resolution required in some ju- 


risdictions. Staley v. Park, (Okl.) 
2572 P S11. 

Public necessity generally see su- 
pra § 2335. 

15. U. S.—Hipple v. Bates County, 


223 Fed. 22, 138 CCA 436 [certiorari 
den 241 U. S. 672 mem, 36 SCt 723 
mem, 60 L. ed. 1231 mem]; Michigan 
Cent. R. Co. v. Huehn, 59 Fed. 335. 
Cal.—Larsen vy. San Francisco, 182 
Cal. 1, 186 P 1757; Watkinson v. 
Vaughn, 182 Cal. 55, 186 P 753; Banaz 
v. Smith, 133 Cal. 102, 65 P 309. 
Dak.—McLauren v. Grand Forks, 6 
Dak. 397, 43 NW 710. 
Iowa.—Royal v. Des Moines, 195 
Iowa 23, 191 NW 377; Gilchrist v. 
Des Moines, 131 NW 776. See Dunker 
v. Des Moines, 160 Iowa 567, 142 NW 


207. 
Kan.—Palmer v. Munro, 123 Kan, 
387, 255 P 67. 


y.—Newport v. Klatch, 189 ys 
[44 C. J.—16] 
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Where a pre- 
statute.1® 


Mulligan v. Mc- 
Gregor, 165 Ky. 322, 176 SW 1129; 
Newport v. Bens) 162 Ky. 1752, 173 
SW 1071. 

Me.—Dorman y. Lewiston, 81 Me. 
411,17 A 316. See Cassidy v. Bangor, 
61 Me. 434 (the council was not re- 
quired to enter upon such records an 
adjudication that the widening of a 
way was of common convenience and 
necessity, before the subject was sub- 
mitted to the consideration and ac- 
tion of the board of street engineers). 

Mass.—Hudson Electric Light Co. 
y. Hudson, 163 Mass. 346, 40 NE 109. 

Mich.—German Lutheran Church 
Soc. v. Mt. Clemens, 179 Mich. 35, 146 
NW 287; Beecher v..Detroit, 92 Mich. 
268, 52 NW 731; Hoyt v. Hast Sagi- 
naw, 19 Mich. 39, 2 AmR 76. 

Miss.—Dean vy. Senatobia, 142 Miss. 
815, 108 S 178. 

Mo.—Jones v. Barber Asphalt Pav. 
Cope 174 Mow A. 39.3)" 1600S Ws 2765 
Paxton y. Bonner, 172 Mo. A. 479, 157 
SW 986. See Webb City v. Aylor, 
163 Mo. A. 155, 147 SW 214. 

Nebr.—Burkley v. Omaha, 
Nebr. 308, 167 NW 72. 

N. J.—Coxon y. Trenton, 78 N. J. L. 
26, 73 A 253. 

N. Y.—Bernharat v. Rochester, 127 
App. Div. 875, 112 NYS 229. 

N. D.— Ashley v. Minneapolis, etc., 
R. Co., 37 N. D. 147, 168 NW 727, 

Oh.—Kasch v. Akron, 100 Oh. St. 
229, 126 NE 61. 

Okl.—Staley v. Park, 257 P 311; 
Mansell v. New Cordell, 120 Okl. 187, 
250 P 920; Oliver v. Pickett, 79 Okl. 


102 


315, 193 P 526; Bickel v. Warner- 
Quinlan Asphalt Co., 70 Okl. 138, 174 
P 637, 


Or.—Columbia Bank v. Portland, 41 


Orel, 672 P ti 2; 

Pa.—Greenleaf’s Court Case, 4 
-Whart. 514; In re Grand Jury Report, 
23 Pa. Dist. 411, 416 [cit Cyc]. 

Ss. D.—Mansfield v. Rapid City, 48 
SD, O55. 203 NW 201; Whittaker v. 
Deadwood, 23 S. D. 538, 122 NW 590, 
139 AmSR 1076. 

Vt.—Fisher vy. St. Albans, 87 Vt. 
524, 90 A 582. 

Wis.—Ricketson v. Milwaukee, 155 
Wis. 327, 144 NW 1101. 

[a] In Indiana the resolution has 
been held not to be jurisdictional. 
Pittsburgh, -ete., R.'Co, v. Hays, 17 
Ind. A, 261, 44 'NE 375, 45 NE 675, 
46 NE 597; Pennsylvania Co. v. Cole, 
132 Fed. 668. See Martindale vy. 
Rochester, 171 Ind. 250, 86 NE 321, 

[b] In Ohio (1) a provision re- 
quiring a preliminary resolution of 
necessity has been held not to apply 
to an appropriation of land for wid- 
ening a street, Caldwell v. Carthage, 
49 Oh. St. 334, 31 NE 602; Krumberg 
v. Cincinnati, 29 Oh. St. 69; Long- 
worth vy. Cincinnati, 10 Oh. Dec, (Re- 
print) 683, 23 CincLBul 100. (2) Nor 
does it apply to a contract for the 
enlargement of a waterworks system. 
Fergus y. Columbus, 8 OhS&CP 290, 
6 OhNP 82. (3) Although it may ap- 
ply in some other improvements. 
Kasch vy. Akron, 100.Oh. St. 229, 126 
NE 61; Stephen v. Daniels, 27 Oh. St. 
527; McCutcheon v, Franklin, 30 O. C. 
A. 536 (improvements relating to 
streams or watercourses). 

[c] As condition precedent to is- 


[44 C.J.] 241 


hearing shall be designated in the resolution or ordi- 
nance of intention," a failure of the resolution or 
ordinance to comply with the statutory requirement 
in this respect will render it invalid.1? 

[§ 2402] (2) Declaration of Necessity. 13 
compliance with a requirement that the ordinance 
or resolution of intention or necessity shall contain 
a declaration as to the necessity of making the im- 
provement ** is necessary, }° this need not be done 
by a formal statement in the precise words of the 
While it is generally held that the ne- 
cessity cannot be inferred from the mere enactment 


‘While 


sue of bonds.—A city charter making 
a resolution declaring the necessity 
of a public improvement, cost of any 
portion of which is to be assessed 
against the locality of the improve- 
ment, a prerequisite to a valid assess- 
ment, does not render such a resolu- 
tion a condition precedent to the is- 
sue of bonds by a city to pay its pro- 
portion of the cost of the improve- 
ment. Naegely vy. Saginaw, 101 Mich. 
532, 60 NW 46. 

[d] Qualifications of freeholders. 
—A statute conferring upon the trus- 
tees of a village the powers of high- 
way commissioners does not require 
that the freeholders certifying to the 
necessity of an improvement shall be 
drawn and assembled in the manner 
required by the highway laws of the 
state. Matter of Main St., 30 Hun 
424 [aff 98 N. Y. 454]. 

[e] Delegation of authority.—The 
determination of whether the conven- 
ience and necessity of individuals 
and the public good demand a con- 
templated improvement is judicial 
and the council cannot delegate the 
authority to determine such question 
with regard to pavement to a board 
of street commissioners. Blanchard 
v. Barre, 77 Vt. 420, 60 A 970. 

16. U. S.—Hipple v. Bates County, 
223 Fed. 22, 138 CCA 436 [certiorari 
den 241 U. S. 672 mem, 36 SCt 723 
mem, 60 L. ed. 1231 mem]. 

Cal.—Watkinson v. Vaughn, 182 
Cal. 55, 186 P 753; Platt v. San Fran- 
cisco, 158 Cal. 74, 110 P 304; Banaz 
v. Smith, 133 Cal. 102, 65 P 309. 

Iowa.—Royal v. Des Moines, 195 
Iowa 23, 191 NW 377; Royal v. Des 
Moines, 182 NW 188; Dunker v. Des 
Moines, 156 Iowa 292, 136 NW 536. 

Kan.—Palmer y. Munro, 123 Kan. 
387, 255 P 67; Ransom v. Minnick, 92 
Kan. 953, 142 P 934. 


Ky.—Katterjohn vy. King, 202 Ky. 
69, 258 SW 960. 
Me.—Dorman y. Lewiston, 81 Me. 


411, 17 A 316. 

Mass.—Hudson Blectric Light Co, 
v. Hudson, 163 Mass. 346, 40 NE 109. 

Mich.—Sault Ste. Marie v. Minnea- 
polis, ete., R. Co., 184 Mich. 681, 151 
NW 649; Beecher v. Detroit, 92 Mich. 
268, 52 NW 731; Davies v. Saginaw, 
87 Mich. 439, 49 NW 667; White v. 
Saginaw, 67 Mich. 33, 84 NW 255. 

Miss.—Dean y. Senatobia, 142 Miss. 
815, 108 S 178. 

Mo.—Paxton v. Bonner, 172 Mo. A. 
479, 157 SW 986; Fellows v. Dorsey, 
171 Mo. A. 289, 157 SW 995. 

Nebr.—Burkley v. Omaha, ' 102 
Nebr. 308, 167 NW 72; Portsmouth 
Sav. Bank v. Omaha, 67 Nebr. 50, 93 
NW 231. 

Okl.—Roberts v. Sapulpa, 115 Okl. 
2438, 242 P 553; Oliver v. Pickett, 79 
OkKl. 315, 193 P 526. 

Or.—Columbia Bank vy. Portland, 
41 Or. 1, 67 P 1112. 

Pa.—Greenleaf Ct. Case, 4 Whart. 
514, 

Ss. D.—Wood v. Hurley, 29 S. D. 
269, 136 NW 107. 

Wis.—Boyd v. Milwaukee} 92 Wis. 
456, 66 NW 608. 


{a]  Ilustrations.—(1)-.A declara- 


} tion that the contemplated work is of 


more than local or ordinary public 
benefit is a substantial compliance 


242 [44 C.5.] 


of the ordinance or resolution,!” it also has been 
held that the passage of an ordinance of intention 
is a sufficient finding of necessity."® 

Amendment. If a resolution is not sufficiently 
specific, it may be amended at the time fixed for 
consideration and passage,!? but not, it seems, there- 
after.?° 

Where on filing of a proper petition the improve- 
ment proceedings are originated and the improve- 
ment made mandatory,”! the declaration upon the 
records of the council that a proposed improvement 
is necessary has been held not to be jurisdictional,?” 
except where such a resolution may be necessary to 
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resolution or ordinance of intention must contain 
a clear description of the nature and extent of the 
proposed improvement,”> unless such description is 
incorporated into the resolution or ordinance by a 
reference to plans and specifications on file,?° al- 
though such a reference will not cure a defective 
description in the resolution where the plans and 
specifications are not in fact on file at the place 
designated by the reference,?? or where the plans 
and specifications do not contain the required de- 
seription,?® or where they contain a description 
which varies materially from that contained in the 
incorporating resolution.?? 


[§§ 2402-2403. 


overcome a remonstrance or protest.”* 
[§ 2403] (8) Description of Improvement.** 


with a statutory requirement for a 
declaration that the land within the 
improvement district will be specially 
benefited. Beale v. Santa Barbara, 
82 CakiAcr235) 1625 Pii657.. n62)10A 
resolution declaring that the mayor 
and the council ‘‘deem it advisable 
and do hereby declare it necessary” 
to make improvement has been held a 
sufficient determination of necessity. 
Palmer v.° Munro, 123 Kan. 3887, 255 
P 67. (3) A statement that “common 
convenience” requires the improve- 
ment satisfies a statute providing 
that the ordinance or resolution shall 
declare the improvement to be a 
“public necessity.””’ Dorman v. Lew- 
iston, 81 Me, 411, 17 A 316. (4) The 
use of the word ‘‘deem” instead of 
the word ‘‘declare’”’ contained in the 
statute does not invalidate the reso- 
lution. Dean vy. Senatobia, 142 Miss. 
815, 108 S 178. 

{b] Informing owner of character 
of the work may constitute a suffi- 
cient declaration of necessity. Fel- 
lows v. Dorsey, 171 Mo. A, 289, 157 
SW 995. 

{e] he preamble of the resolu- 
tion may as well contain the declara- 
tion of necessity as the main body 
of the resolution. Dean y. Senatobia, 
142 Miss. 815, 108 S 178. 

17. Newport v.. Klatch, 189 Ky. 
300, 303, 224.SW 844; Dean v. Sena- 
tobia, 142 Miss. 815,108 S 178; Kvello 
v. Lisbon, 38 N. D. 71, 164 NW 305; 
Fisher v. St. Albans, 87 Vt. 524, 90 
A 582. ‘ 

“We are quite thoroughly’ con- 
vinced that it is essential that such 
ordinance or resolution should con- 
tain language sufficient to indicate 
that the construction of the sewer 
was a necessity, or that the’ board 
thought so, and that such necessity 
cannot be inferred from the mere en- 
actment of the ordinance or the pass- 
age of the resolution.” Newport v. 
Klatech, supra. : 

“The requirement that the resolu- 
tion declare the improvement. neces- 
Sary can only mean that the mayor 
and board of aldermen must embody 
in the resolution a statement that in 
their opinion the improvement is 
necessary.” Dean v. Senatobia, 142 
Miss. 815, 823, 108 S 178. 


18. Almas v. Havre, 70 Mont, 33, 
223 P 896. 
{a] Declaration of necessity in a 


resolution is sufficient to show. ne- 
cessity where by statute the deter- 
mination of the question of necessity 
by the city council is final. Katter- 
john v. King, 202 Ky. 69, 258 SW 960. 

[b] Resolution of intention to 
create improvement district is a dec- 
laration that the improvement would 
be of more than local or ordinary 


public benefit: Almas vy. Havre, 70 
628, 207 NW 775. 
[a] Modification of resolution after 


Mont. 38, 223 P 896. 
19. Cardell \v.’ Perry, 201 Iowa 
20. Mansell v. New Cordell, 120 
Okl. 187, 250 P 920. 
adoption.—The Oklahoma. statute does 


Beale v. Santa Barbara,’ 32 
| 285, 162 P 657; Richmond Constr. Co. 


+ Mo.—City Trust Co. 


Sufficiency of 
The 


not authorize the governing body of a 
city or town, after adoption of a reso- 
lution of necessity designating a spe- 
cific street or streets to be improved, 
to change such resolution by strik- 
ing therefrom a material part of the 
proposed improvement. Mansell v. 
New Cordell, 120 Okl. 187, 250 P 920. 

21. See supra §§ 2388-2399. 

22. Eaton v. Hanlon, 193 Cal. 715, 
227 P 484; Wait v. Southern Oil, etc., 
Co., 209 Ky. 682, 273 SW 473; Ruby v. 
Madisonville, 197 Ky. 526, 247 SW 
354 (declaratory ordinance unneces- 
sary); Portsmouth Sav. Bank vv. 
Omaha, 67 Nebr. 50, 93 NW 231. 

23. See infra § 2416. 

[a] In Kentucky the requirement 
is mandatory where the ordinance is 
passed by less than two-thirds ma- 
jority of the council of a city of the 
second class but directory where the 
ordinance is passed by such majority 
because of the right of the council 
by such vote to disregard a protest. 
Wait v. Southern Oil, etc., Co., 209 
Ky. 682, 273 SW 473. 

24. Description of improvement in: 
Ordinance for improvement see infra 

§§$ 2439-2443. 

Petition see supra § 2393. 

25. . T. Johnson Corp. v. Los An- 
geles, 198. Cal. 308, 245 P 164; Chi- 
cago Heights v. Angus, 267 IlJl. 628, 
108 NE 758; Dunker v. Des Moines, 
160 Iowa 567, 142 NW 207; McComb 
v. Barron, (Miss.) 112 S 875; Kirks- 
ville v, Coleman, 103 Mo. A. 215, 77 
SW 120; and cases infra this section. 

[a] Reason for rule——‘The reso- 
lution should inform the citizen, sub- 
stantially, of the kind and character. 
of improvement, to the end that he 
may exercise his election of with- 
holding the power, as contemplated 
by the statute.” Kirksville v. Cole- 
man, 103 Mo. A. 215, 219. 77 SW 120. 

26. Cal.—McNutt v. Los Angeles, 
187 Cal. 245, 201 P 592; McQuiday v. 
Worswick St. Pav. Co., 160 Cal. 9, 
116 P 67; McCaleb v. Dreyfus, 156 
Cal. 204, 108 P 924; Haughawout v. 
Bonynge, 83 P 54; Haughawout v. 
Raymond, 148 Cal. 311, -83..P 635 
Walsh v. Swanson, 64 Cal. A. 587, 222 
P 190; Shepherd v. Chapin, 45 Cal. A. 
645, 188 P 571; Federal Constr. Co, v. 
Kneese, 87 Cal. °A. 659, 174) PRP 694; 
Cal. A. 


v. Growney, 29 Cal, A. 427, 155 P 1008. 
Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107, 
Ida.—Dement v. Caldwell, 22 Ida. 
62,125 P 200. 3 
Ill.—Olney v. Baker, 310 Ill. 433, 
141 NE 750; Chicago v. Chicago City 
R. Co., 309 Ill. 448, 141 NE 141. 
Iowa.—Richardson y. Denison, 189 
Iowa 426, 178 NW 332, 
v. Crockett, 
309 Mo. 6838, 274 SW 802; Brunswick 
v. Benecke, 289 Mo, 307, 283 SW 169; 
Blair v. Glenn, 187 Mo. A. 392, 172 
SW 1195; Coatsworth Lumber Co. v, 
Owen, 186 Mo. A, 543, 172 SW 4386. 
Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. 


For later cases, developments and changes in the law see cumulative Annotations, same title, p 


description. The resolution of in- 


tention should so describe the work as to convey an 


Wash.—Wilce v. Cheney, 93 Wash. 
422, 161 P 72. ; 

Ont.—Birge v. Hamilton, 52 Ont. L. 
53, [1923] 2 DomLR 680. 

“We hold that a resolution of in- 
tention sufficiently describes the 
work if it states the kind of work to 
be done, as stated in the statute, and 
refers to plans and specifications on 
file in the office of the city clerk or 
engineer, which give the details as to 
the materials to be used, and that 
the matters referred to need not be 
published.’ Chase v, Trout, 146 Cal. 
350, 368, 80 P 81. 

[a] Plans and specifications re- 
ferred to may be contained in an- 
other resolution or ordinance of 
record.—Williams v. Bisagno, 4 Cal. 
Unrep. Cas. 305, 34 P 640; Maryville 
v. Cox, 181 Mo. A. 254, 167 SW 1166. 

27. Schulte v. Currey, 173 Mo. A. 
578, 158 SW 888; Barber Asphalt Pav. 
Co...v. O’Brien, 128 Mo. A. 267, 107 
SW 25. 

[a] Resolutions held insufficient. 
—Katterjohn v. King, 202 Ky. 69, 258 
SW 960 (as not by themselves nam- 
ing places to be benefited, although 
they refer to maps). 

28. See cases infra this note. 

[a] Tllustrations.—(1) A _ resolu- 
tion of intention for improvement not 
naming the streets to be improved, 
providing work to be done according 
to certain designated specifications 
which do not name such street but 
refer to plans attached thereto which 
bear a legend designating. colors by 
which proposed improvements can be 
located, does not comply with St. 
(1911) p 733 § 8. Park v. Pacific Fire 
Extinguisher Co., 37 Cal. A. 112, 173 
P 615. (2) Where the description in 
a paving resolution was insufficient 
because of the failure to specify the 
grade of the proposed pavement, a 
reference to plans and specifications 
which did not contain this particular 
was held to be unavailing. Reinert 
Bros. Constr. Co. v. Whitmer, (Mo. 
A.) 206 SW 387.. 

Sufficiency of plans and specifica- 
tions see infra § 2427. 

29. Southwest Pav. Co. v. Wilson, 
57.Cal, A, 251, 206 P 776. 

[a] Rule discussed.—“‘The statute 
requires that the resolution of inten- 
tion ‘shall describe’ the work to be 
done. In the instant case the resolu- 
tion of intention expressly states 
that the plans and specifications are 
to be looked to for ‘a more particular 
description of said work;’ that they 
are ‘made a part thereof.’ We hold 
that such a particular description in 
the plans and specifications which is 
at variance with the general descrip- 
tion of the resolution of intention 
creates an ambiguity, which renders 
the proceeding void.” Southwest 
Pay. Co. v. Wilson, 57 Cal. A. 251, 255, 
2060 Poll TG & 2% P 

[b] Clear provision of resolution 
of intention governs as against plans 
and specifications. Southwest Pav. 
aie v. Wilson, 57 Cal. A. 251,.206 P 


age and note number, 


ea 


§ 2403 te 


‘and extent.°° 


30. Ala.—Sanders 211 
Ala. 331, 100 S 483. 

_ Cal.—McDonnell y. Gillon, 134 Cal. 
329, 66 P 314. 

Ida.—Coughanour v. Payette, 26 
Ida. 280, 142 P 1076; McHwen v. 
Coeur d’Alene, 23 Ida. 746, 132 P 308. 

Tll.— Alton y. Roller, 305 Ill. 575, 
137 NE 418. 

Ind.—Dyer v. Woods, 166 Ind. 44, 
76 NE 624. 

Iowa.—Cardell v. Perry, 201 Iowa 
628, 207 NW 775; Guenther v. Des 
Moines, 197 Iowa 414, 197 NW 326; 
Manning v, Ames, 192 Iowa 998, 184 
NW 347; Bloomfield v. Standley, 174 
Iowa 114, 156 NW 307. 


Ve LV Eroy; 


Ky.—Katterjohn y. King, 202 Ky. 
69, 258 SW 960. 
Mich.—Owosso v. Richfield, 80 


Mich. 328, 45 NW 129. 
A tact el v. Barron, 112 S$ 

Mo.—Delmar Inv. Co. vy. Lewis, 271 
Mo. 317, 196 SW 1137. 
~ Mont.—Harvey v. 57 
Mont, 407, 188 P 897. 

N. Y.—Peo. v. Utica Bd. of Assess- 
ors, 50 App. Div. 54, 63 NYS 445. 

- Oh.—Roebling v. Cincinnati, 102 
Oh. St. 460, 132 NE 60. 

Okl.—Mansell v. New Cordell, 120 
Okl. 187, 250 P 920. 
~ Or.—Austin y. Tillamook City, 254 
819), 

Ss. D.—Whittaker v. Deadwood, 23 
S. D. 538, 122 NW 590, 139 AmSR 
1076. 

Tex.—Waco v. Chamberlain, (Civ. 
A.) 45 SW 191 [rev on other grounds 
92 Tex. 207, 47 SW 527]. 

Wash.—State v. Gill, 87 Wash. 201, 
151 P 498. 

Wyo.—Bass y. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439. 

See also cases infra this section. 

“The ordinance of intention must 
riefly describe the improvement pro- 
posed with reasonable certainty . so 
that a person of ordinary understand- 
ing may know what is proposed to be 
done ... and the descripcion of the 
improvement must not be so ambigu- 
ous as to be misleading.” O. T. 
Johnson Corp. v. Los Angeles, 198 
Cal. 308, 317, 245 P 164. 

[a] Purpese of resolution is to 
advise property owners of improve- 
‘ment which council contemplates 
making. Turley v. Dyersville, 202 
Iowa 1221, 211 NW 723; Delmar Inv. 
Co. v. Lewis, 217 Mo. 317, 196 SW 
1137. 

[b] Mere inconsistency of another 
ordinance will not render the ordi- 
nance of necessity void. Turley v. 
Dyersville, 202 Iowa 1221, 211 NW 
723 (ordinance establishing curb line 
where subsequent ordinance adjusted 
curb line to correspond with width 
of proposed improvement); Delmar 
Inv. Co. v. Lewis, 180 Mo. A. 22, 162 
SW 675 (with ordinance providing 
for the work). 

31. O. T. Johnson Corp. v. Los An- 
gfeles, 198 Cal. 308, 245 P 164 [foll 
Bogue v. Los Angeles, 198 Cal. 827, 
245 P 173]; Dunker v. Des Moines, 
160 Iowa 567, 142 NW 207; Katter- 
john v. King, 202 Ky. 69, 258 SW 960; 
McComb vy. Barron, (Miss.) 112 S 875; 
Harvey v. Townsend, 57 Mont. 407, 
188 P 897. 

[a] Description of boundaries of 
improvement district is required by 
some statutes to be included in the 
resolution of intention to create the 
same. Harvey v. Townsend, 57 
Mont. 407, 188 P 897. 

‘{b] Description of property to be 
taken is sufficient where it defines the 
strip by specific boundaries, although 
it excepts therefrom “all land now 
held by said city, or the people of 
said state as open ways.” Cohen. v. 


Townsend, 


intelligent idea of the improvement and its nature 
In order to satisfy the statutory 
requirements as to the description of the improve- 
‘ment, the resolution or ordinance of intention must 
generally fix the location of the improvement,*! the 
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essary.3+ 
suabae 183. Cal, 2oL9 «O28 e LIL P 
110. : 
{e] Resolution for sidewalks im- 


provement, containing the names of 
streets in the preamble and referring 
to them as “said streets” in the body, 
was sufficient. McComb v. Barron, 
(Miss.) 112 S 875. 

32. Cal.—O. T. Johnson Corp, v. 
Los Angeles, 198 Cal. 308, 245 P 164; 
McQuiddy v. Worswick St. Pav. Co., 
160 Cal. 9, 116 P 67; Dowling v. Hi- 
bernia Sav., ete., Soc., 143 Cal. 425, 
77 P 141; Williamson v. Joyce, 137 
Cal. 107, 69 P 854; Piedmont Pay, Co. 
v. Allman, 136 Cal. 88, 68 P 493; Fay 
v. Reed, 128 Cal. 357, 60 P 927; 
Schwiesau v. Mahon, 128 Cal. 114, 60 
P 683; San Jose Impr. Co. v. Auzerais, 
106 Cal. 498, 39 P 859; Pacific Pav. 
Co. v. Verso, 12 Cal. A. 362, 107 P 
590; Lambert v. Cummings, 2 Cal, A. 
642, 84 P 266. 


Ida.—Coughanour v. Payette, 26 
Ida, 280, 142 P 1076. 
Ijl.—Alton vy. Roller, 305 Ill. 575, 


137 NE 418; Chicago v. Illinois Malle- 
able Iron Co., 293 Ill. 109, 127 NE 
349; Chicago v. Huleatt, 276 Ill. 466, 
114 NE 1021; Clarke v. Chicago, 185 
Tll. 354, 57 NE 15. 

Iowa.—Bennett v. Emmetsburg, 
138 Iowa 67, 115 NW 582. 

Ky.—Newport v. Klatch, 189 Ky. 
300, 224 SW 844. 

Mich.—Owosso v. Richfield, 80 
Mich, 328, 45 NW 129. 

Mo.—Reinert Bros. Constr. Co. v. 
Whitmer, (A.) 206 SW 387; Muff v. 
Cameron, 134 Mo, A. 607, 114 SW 
1125,:117 Sw .116. 

Mont.—Evans v. Helena, 60 Mont. 
577, 199 P 445; Hinzeman y. Deer 
Lodge, 58 Mont. 369, 193 P 395, 396 
[eit Cyc]. 

N. Y.—Peo. v. Utica Bd. of Assess- 
ors, 50 App. Div. 54, 68 NYS 445. 

Oh.— Roebling v. Cincinnati, 102 
Oh. St. 460, 132 NE 60. 

Ss. D—wWhittaker v. Deadwood, 23 
S. D. 538, 122 NW 590, 139 AmSR 
1076, 

Tex.—Waco v. Chamberlain, (Civ. 
A.) 45 SW 191 [rev on other grounds 
92 Tex. 207, 47 SW 527]. 

Wash.—State v. Gill, 87 Wash. 201, 
151 P 498. 

[a] Property to be assessed.— 
Dunker. v. Des Moines, 160 Iowa 567, 
142 NW 207. 

{[b] Sewer improvement.—(1) The 
‘depth and form of the sewer should 
be specified. Bennett v, HEmmets- 
burg, 138 Iowa 67, 75, 115 NW 582 
(‘The expression ‘extent of the 
work’ means something. more than a 
bare statement of the length of the 
sewer, the size of the pipe, ‘and the 
number of the manholes and flush 
tanks. It includes some definite in- 
formation respecting the conditions 
under which the work is to be done, 
and the manner in which it will be 
required to be done. Without this 
information no one could intelligently 
submit a bid’). (2) It has been held 
that a description of an improvement 
as “a brick sewer, with man-holes 
and catch-basins” is sufficient. Walker 
v. Ghicago, 202 Ill. 531, 67 NE 369. 
(2) But merely declaring that gut- 
ters shall be concrete gutters four 
feet wide is insufficient. Lambert v. 
Cummings, 2 Cal. A. 642, 84 P 266. 

[c] Street improvement.—(1) The 
kind of pavement should be stated. 
Kirksville v. Coleman, 103 Mo. A, 215, 
77 SW 120. (2) A resolution for pav- 
ing a street is invalid, where it does 
not specify the extent of the work by 
showing the height, width, and thick- 
ness of the curbing to be set. Whit- 
taker v. Deadwood, 23 S. D. 538, 122 
NW 590, 1389 AmSR 1076. (3) A reso- 
lution merely declaring that gutters 
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kind and amount of work to be done,?? and in a 
general way at least the materials to be used in 
the work of improvement;** but on the other hand 
minuteness of detail in these respects is not nec-, 


shall be concrete gutters four feet 
wide is defective. Lambert v. Cum- 
mings, 2 Cal, A, 642, 84 P 266. (4) A 
resolution of intention to pave, exca- 
vate, cut, fill, and do such other inci- 
dental work as may be necessary is 
void for uncertainty. Evans v. Hel- 
ena, 60 Mont. 577,:199 P 445. (5) A 
resolution providing for ‘fa combina- 
tion curb and gutter on each side of 
Said pavement” is insufficient, where 
no further description of the curb 
and gutter is given. Alton v. Roller, 
305 Ill. 575, 576, 137 NE 418, 

{d]. Water supply system.—A de- 
scription of a water supply system 
which fails to give the character and 
size of the hydrants and valves re- 
quired is insufficient. Chicago v. 
Huleatt, 276 Ill. 466, 114 NE 1021, 

[e] Property to be benefited need 
not be described in the preliminary 
resolution under some Statutes, 
Giles v. Roseburg, 96 Or. 453, 189 P 
401, 1119. 

33. Garner v. Anniston, 178 Ala, 
430, 59 S 654 [rev 2 Ala. A. 389, 56 
S 874]; Crouse v. Barrows, 156 Cal. 
154, 103 P 894; Richardson v. Deni- 
son, 189 Towa 426, 178 NW 332; Phe- 
nix Brick, etc., Co. v. Gentry County, 
257 Mo, 392, 166 SW. 1034; Cuscer v. 
Springfield, 167 Mo. A, 354, 151 SW 
709; Kirksville v. Coleman, 103 Mo. 
A. 215, 77 SW 120. 

34. Ala.—Sanders v. Troy, 211 Ala. 
331, 100 S 483; Birmingham v. Aber- 
nathy, 178 Ala. 221, 59 S 180. 

Cal.— Eaton v. Hanlon, 193 Cal. 715, 
227 P 484; McNutt v. Los Angeles, 
187 Cal. 245, 201 P 592; Watkinson v. 
Vaughn, 182 Cal. 55, 186 P 753; West 
Berkeley Land Co. v. Berkeley, 164 
Cal. 406, 129 P 281; City St. Impr. Co. 
v. Taylor, 138 Cal. 364, 71 P 446; 
McDonnell v. Gillon, 134 Cal. 329, 66 
P 314; Deady v: Townsend, 57 Cal. 
298; Dyer v. Chase, 52 Cal. 440; Har- 
ney. ‘v. "Hellers -P"Cale 15> Miller t ‘vy. 
Sebastopol, 74 Cal. A. 658, 241 P 593; 
Walsh v. Swanson, 64 Cal, A. 587, 222 
P 190; Powers v. Holmes, 55 Cal.- A. 
454, 203 P 1023; Shepherd v. Chapin, 
45 Cal. A. 645, 188 P 571; Federal 
Constr. Co. v. Kneese, 37 Cal. A. 659, 
174 P 694; Beale v. Santa Barbara, 
32 Cal. A. 235, 162 P 657; Richmond 
Constr. Co. v. Growney, 29 Cal. A. 
427, 155 P 1008; Barber Asphalt Pav. 
wit v.' Crist)’ 24° Cal’ Ati -1,°-1301' P 

Ida.—Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; Caldwell y. Mountain 
Home, 29 Ida. 13, 156 P 909; Cougha- 
noes v. Payette, 26 Ida. 280, 142 P 

Ill.—Peo. v. Shutts, 305 Ill. 539, 137 
NE 418; Chicago v. Sullivan Mach. 
Co., 269 Tll. 58, 109 NE 696; Wauke- 
gan v. Wetzel, 261 Ill. 498, 104 NE 
184; Chicago v. Weber, 260 Ill. 105, 
102 NE 1001; Ogden v. Chicago, 224 
Til. 294, 79 NE 699; McLennan v. Chi- 
cago, 218 Ill. 62, 75 NE 762. 

Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. - 

Iowa.—Turley v. Dyersville, 202 . 
Iowa 1221, 211 NW 723; Wigodsky v. 
Holstein, 195 Iowa 910, 192 NW 916; 
Manning v. Ames, 192 Iowa 998, 184 
NW 347; Royal v. Des Moines, 182 
NW 188; Richardson v, Denison, 189 
Iowa 426, 178 NW 332; ;Bloomfield v. 
Standley, 174 Iowa 114, 156 NW 307; 
In re Apple, 161 Iowa 314, 142 NW 
1021; Miller v. Oelwein, 155 Iowa 706, 
136 NW 1045; Gilchrist v. Des 
Moines, 131 NW 776; Nixon v. Bur- 
lington, 141 Iowa 316, 115 NW 239, 
18 AnnCas 1037. 

Kan.—Ransom v. Minnick, 92 Kan. 
953, 142 P.934. 

Mich.—Kalamazoo. vy. Perrin, 194 
Mich. 484, 160 NW 653; Hinchman vy: 
Detroit, 9 Mich, 103. . 
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[§ 2404] (4) Incorporation of Estimate of Cost. 
A provision of statute requiring the engineer’s esti- 
mate of the cost of the proposed improvement*® 
to be incorporated into the resolution or ordinance 
of intention®* is mandatory,®7 and is not complied 
with by a mere reference to the estimate of cost 


then on file.*® 


[§ 2405] (5) Provision for Defraying Expenses. 
Some provisions®®? may make it necessary for the 


Miss.—Edwards House Co. v. Jack- 
son, 91 Miss. 429, 45 S$ 14. 

Mo.—City Trust Co. v. Crockett, 
309 Mo. 683, 274 SW 802; Brunswick 
v. Benecke, 289 Mo. 307, 233 SW 169; 
Reinert Bros. Constr. Co. v. Whitmer, 
(A.) 206 SW 387; Delmar Inv. Co. v. 
Lewis, 180 Mo. A. 22, 162 SW 675; 
Jones v. Barber Asphalt Pav. Co., 
174 Mo. A. 393, 160 SW 276; Fellows 
v. Dorsey, 171 Mo. A. 289, 157 SW 
9.95. 

. Mont.—Lewiston v. Warr, 52 Mont, 
853,716.77 Probe. 

Okl.—Mansell v. New Cordell, 120 
Okl, 187, 250 P 920; Wheeler v. Mus- 
kogee, 51 Okl. 48, 151 P 635. 

Or.—Austin v. Tillamook City, 254 
P 819; Giles v. Roseburg, 96 Or. 453, 
189 P 401, 1119. 

Ss. D.—Pettigrew v. Sioux Falls, 35 
S. D. 78, 150 NW 772. 

Wash.—Allen v. Bellingham, 177 
Wash. 469, 137 P 1016; Shryock v. 
Hannenen, 61 Wash. 296, 112 P 377. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 

205 P1008, 208 P 439. 
[a] Sewer improvement.—(1) A 
provision for lowering an existing 
sewer sufficiently describes the na- 
ture of the improvement. Kuick v. 
Grand Rapids, 200 Mich. 582, 166 NW 
979. (2) Incidental details of con- 
struction, such as the tearing up of 
a portion of an old sewer, need not 
be set forth in the resolution. Bad- 
ger Lumber Co. v. Mullins, 310 Mo. 
602, 275 SW 957. (3) A description 
of an improvement as “a brick sewer, 
with manholes and catch-basins” is 
sufficient. Walker v. Chicago, 202 Ill. 
531, 67 NE 369. 

{[b] Street improvement.—(1) The 
resolution is not invalid for describ- 
ing a street by the name by which it 
is commonly known, instead of by 
the official name. Federal Constr. Co. 
v. Kneese, 37 Cal. A. 659, 174 P 694, 
(2) Describing the area to be im- 
proved by inclusive boundaries, and 
excepting certain portions from such 
area, is permissible. Thoits v. Byx- 
bee, 34 Cal. A. 226, 167 P 166. (3) 
The description of a street improve- 
ment in a resolution of intention as 
“srading and macadamizing” was 
sufficient to authorize a regrading 
and remacadamizing where the street 
for a part of its width had been 
graded and macadamized some fifteen 
years previously, Wells v. Wood, 114 
@al.3/°255;:-46. Ps 96. (4) ‘The exact 
amount of the excavation need not be 
specified. City Trust Co. v. Crockett, 
309 Mo. 683, 274 SW 802. (5) The 
thickness of the base of the pave- 
ment need not be given. Beale v. 
Santa Barbara, 32 Cal. A. 235, 162 P 
657. (6) The thickness of the gut- 
ters need not. be specified. Miller v. 
Sebastopol, 74 Cal. A. 658, 241 P 
593; Barber Asphalt Pav. Co. v. 
Grist wed iCal. cAs 19180 2 P "485.501 G7) 
The thickness of the paving surface 
need not be specified. Ogden v. Chi- 
cago, 224 Ill. 294, 79 NE 699. (8) The 
materials may be designated in the 
alternative. Sanders v. Troy, 211 
Ala. 331, 100 S 488; Shepherd v. Cha- 
pin, 45 Cal. A. 645, 188 P 571; Mar- 
tindale v. Rochester, 171 Ind. 250, 86 
NE 321; Cardell v. Perry, 201 Iowa 
628, 207 NW 775; Bloomfield v. Stand- 
ley, 174 Iowa 114, 156 NW _ 307; 
Auditor-Gen. v. Wellman, 160 Mich. 
512, 125 NW 392; Pettigrew v. Sioux 
Malis, .35,-S:; Dy 78, 150.NW: 772.5509) 
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preliminary resolution or ordinance to inform prop- 
erty owners as to the manner in which the cost 
of an improvement will be defrayed,*® and under 
some statutes it must define with particularity the 
property which will be liable for the cost,*! the 
amount in which each portion of the property will be 


liable,#2 and the mode in which payment may be 


The resolution of intention for the 
construction of wooden bridges at 
the end of crosswalks is not defec- 
tive because it does not describe the 
kind of wood to be used. Remillard 
v. Blake, etc., Co., 169 Cal. 277, 146 P 
634, AnnCas1916D 451. (10) A direc- 
tion that a sidewalk be constructed 
“upon the northeast side of Fourth 
street from Locust street to Main 
street” is a sufficient description of 
the property along which the_side- 
walk is to be built. Dyer v. Woods, 
166 Ind, 44, 76 NE 624. (11) That 
crossing work at street intersection 
is not separated from work on one 
of the streets does not invalidate the 
proceedings. -H. Crummey, Ine. v. 
Howe, 48 Cal. A. 542, 192 RP 112. 
(12) A “constructed gutter’ as used 
in such resolution is. one so con- 
structed as to serve in full or proper 
measure purposes of conduct for car- 
rying off of water. Miller v. Sebas- 
topol, 74 Cal. A. 658, 241 P 593. (13) 
If the resolution for paving contains 
no reference to grading, it is implied 
that the city shall furnish a graded 
street to the contractor. Jones v. 
Barber Asphalt Pay. Co., 174 Mo, A. 
393, 160 SW. 276. 

[c] Phrase “to extend’ a street 
can mean only prolongation of it 
from one of its termini and in the 
same general direction, and not in 
any direction, when used in connec- 
tion with phrases ‘to open” and ‘to 
widen.” oO. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164. 

{d] Wariance—A resolution de- 
scribing a sewer improvement as a 
system of “brick and vitrified tile- 
pipe sewer’ does not substantially 
vary from an ordinance describing 
the improvement as a “system of 
brick and vitrified tile-pipe sewers.” 
Washington Park Club.y, Chicago, 
219 Ill. 323, 76 NE 383. 

35. Estimate of cost see infra §§ 
2421-2431. 

36. See statutory provisions. 

37. Ziegler v. Chicago, 213 Ill. 61, 
72 NE 719; Berry v. Chicago, 192 111. 
154, 61 NE 498; Clarke y. Chicago, 
185 Ill. 354, 57 NE 15; Allen v. Bell- 
ingham, 77 Wash. 469, 137 P 1016. 

38. Chicago Union Tract. Co. v. 
Chicago, 209 Ill. 444, 70 NE 659; 
Kilgallen v. Chicago, 206 Ill. 557, 69 
NE 586; Berry v. Chicago, 192 Ill. 154, 
61 NE 498, 

39. See statutory provisions. 

40. Cal.—O. T. Johnson Corp. v. 
Los Angeles, 198 Cal. 308, 245 P 164; 
Thoits v. Byxbee, 34 Cal. A. 226, 167 
Prbess 

Ida.—Veatch vy. Gibson, 29 Ida. 609, 
160 P 1112. 

Ill.—Chicago v. Chicago. City R. 
Co., 309 Ill. 448, 141 NE 141. 

Ilowa.—Guenther v. Des Moines, 197 
Iowa 414, 197 NW 326. 

Ky.—Katterjohn vy. King, 202 Ky. 
69, 258 SW 960. 

PY kthecionian v. Cincinnati, 6 Oh. A. 

‘SS. D.—Pettigrew v. Sioux Falls, 35 
S. D. 78, 150 NW 772. 

Wash.—State v. Gill, 87 Wash. 201, 
151 P 498;-Allen v. Bellingham, 77 
Wash. 469, 187..P..10164. Collins: :v. 
Ellensburg, 68 Wash. 212, 122 P 1010. 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE. 449. 

Wis.—Bekkedal v. Viroqua, 183 
Wis. 176, 196 NW- 879, 197 NW.-707. 

Wyo:—Bass v. Casper, 205-P- 1008 


made ;** although a reference to a provision of stat- 
ute setting ‘forth such matters in detail will be 


[reh den 208 P 439]. 

See also cases infra notes 41-44. 

[a] Improvement bonds.—(1) Res- 
olution of intention to order street 
work is sufficient in respect to de- 
scription of bonds to be issued where 
it states that bonds will be issued 
as provided by the statute although 
it recites that ‘“‘a” serial bond will be 
issued to represent unpaid assess- 
ment. Federal Constr. Co. v. Ryan, 
47 Cal. A. 637, 191 P 69. (2). Failure 
of resolution to state period improve- 
ment bonds are to run, or imperfect 
statement of such period, does not, 
under California statute, affect juris- 
diction to order work done. Cohn v. 
Federal Constr. Co., 171 Cal. 547, 153 
P 916. (3) Time for which improve- 
ment bonds are to be issued is suffi- 
ciently stated in language of statute 
specifying maximum period. Shep- 
herd v. Chapin, 45 Cal, A. 645, 188 P 
571. (4) Serial bonds may be issued 
to pay for an improvement where the 
resolution provides that it is adopted 
under a Statute authorizing the issu- 
ance of such bonds. Stege v. Rich- 
mond, 194 Cal. 305, 228 P 461. 

[b] Where city is to pay a portion 
of cost of the improvement, percent- 
age of cost and name of fund from 
which payable must be stated in ordi- 
nance. O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164. ; 

[c] Ordinance is to be construed 
as whole in determining how cost of 
improvement is to be assessed as be- 
tween city and property owners. O, 
T. Johnson Corp. v. Los Angeles, 198 
Cal. 308, 245 P 164. 

Assessment of cost of public im- 
provements see infra § 2806 et seq. 

41. Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; Dunker v. Des Moines, 
160 Iowa 567, 142 NW 207; Bennett vy. 
Emmetsburg, 138 Iowa 67, 115 NW 
582; Katterjohn v. King, 202 Ky. 69, 
258 SW 960; Newport v. Klatch, 189 
Ky. 300, 224 SW 844, ; 

[a] Reference to a plan to show 
the property subject to assessment is 
not sufficient; the resolution itseif 
must furnish the required informa- 
tion. Katterjohn v. King, 202 Ky. 
69, 258 SW 960. 

Property subject to assessment see 
infra § 2871 et seq. 

42. O. T. Johnson Corp. v. Los An- 
geles, 198 Cal. 308, ..323, 245 P 164 
[foll Bogue v. Los Angeles, 198 Cal. 
327, 245 P 173]; Chicago v. Chicago 
City R. Co., 309 Ill. 448, 141 NE 141; 
Durst _v. Des Moines, 150 Iowa 370, 
130 NW 168. 

“We therefore hold that the statute 
requires that when the city is to pay 
a portion of the cost of the improve- 
ment, a definite percentage of the 
total cost and the name of the fund 
from which the payment is to be 
made be stated in the ordinance of 
intention, and that these statutory 
requirements are jurisdictional.” O, T. 
Johnson Corp. v. Los Angeles, supra. 

Amount of assessment see infra 
§ 3071 et seq. 

43. See cases infra this note. 

[a] The particular fund from 
which payment must be made should 
be designated in the preliminary or- 
dinance. O. T. Johnson Corp. y. Los 
Angeles, 198 Cal. 308, 322, 245 P 164 
(“If the fund be designated as the 
general. fund or the reserve fund or 
the unappropriated balance the prop- 
erty Owner might be satisfied with 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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tantamount to an embodiment of them in the resolu- 
tion or ordinance.** When the act provides the man- 
ner in which assessments shall be made, it is not 
necessary that a resolution of intention to make an 
Improvement should state the manner of assess- 


ment.*#% 
[§ 2406] c. Enactment. 


the expenditure from that source as 
entailing no additional burden on his 
part, but if the fund be designated as 
a fund to be derived from a general 
bond issue to be thereafter author- 
ized and to satisfy which his prop- 
erty would be subject to an additional 
tax, or a fund from which the pay- 
ment of the city’s portion could for 
some reason not legally be made, he 
would know or be charged with 
knowledge of the additional burden 
to be borne by him and be governed 
accordingly. in deciding whether or 
not he would protest’). 

[b]. Where payment is to be made 
in installments, the amount of each 
installment should be given. Petti- 
grew v. Sioux Falls, 35 S. D. 78, 150 
NW 772. 

Mode of payment see supra §§ 2382- 
2385; and §§ 2449, 2529, 2806 et seq. 

44. Banaz v. Smith, 133 Cal. 102, 
65 P 309; Federal Constr. Co. v. Ryan, 
47 Cal. A. 637, 191 P 69; Shepherd v. 
Chapin, 45 Cal, A. 645, 188 P 571; 
Ziegler v. Chicago, 213 Ill. 61,72 NE 
719; Holswade v. ‘Huntington, 96 WwW. 
Va. 124, 122 SE 449. 


44144. Banaz v. Smith, 133 Cal. 102, 
65 P 309. 
45. See supra §§ 811-834 in 43 C, J. 


46. See cases infra this note. 

[a] Special meeting may be called 
for the enactment of the preliminary 
resolution. Loomis v. Little Falls, 66 
App. Div. 299, 72 NYS: 774. 

[b] Concurrent action by legisla- 
tive branches.—Where both branches 
of the common council are required 
to pass on the resolution of intention, 
they need not act jointly, unless the 
statute expressly requires them to do 
so. Matter of Buffalo, 148 App. Div. 
384, 132 NYS 926 [rearg den 149 App. 
Div. 929 mem, 133 NYS 1115 mem 
(mod on other grounds 206 N. Y. 319, 
99 NE 850)]. 

{c] Number of votes.——A statute 

requiring a unanimous adoption of 
the resolution by the board of health 
is satisfied by unanimous vote of all 
the members present, where such 
members constitute a quorum of the 
board. Coxon vy. Trenton, 78 N. J. L. 
26, 73 A 253. 
, Tal Wumber of readings.—(1) The 
parliamentary rules as to the number 
of readings required for the valid 
enactment of an ordinance may be 
suspended if such suspension is au- 
thorized by a sufficient vote of the 
council. Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453. (2) Under 
an Ohio statute a preliminary resolu- 
tion declaring a proposed street im- 
provement necessary is not a resolu- 
tion of either a general or permanent 
nature within the meaning of a stat- 
ute requiring such resolution to be 
read three different days, unless 
three fourths of all the members 
shall dispense with the rule. Uping- 
ton v. Oviatt, 24 Oh. St. 232. 

[e] Approval of mayor.—(1) Where 
the approval of the mayor is ex- 
pressly required for the valid enact- 
ment of a resolution by the munici- 
pal council, the resolution of inten- 
tion is void if enacted without such 
approval, Hinzeman v. Deer Lodge, 
58 Mont. 369, 193 P 395. (2) But in 
the absence of an express require- 
ment’ in the statute, the approval of 


The rules relating to 
the enactment of municipal regulations generally* 
are ordinarily applicable proprio vigore to the enact- 
ment of the ordinance or resolution of intention,*® 
but statutory requirements relating specially to the 
enactment of regulations of a permanent nature are 
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held to be inapplicable to the ordinance or resolution 
of intention,*" as are those relating specially to the 
enactment of the ordinance or resolution ordering 


While some 


notice of the intention to assess property owners 


the mayor is not necessary. Beaudry 
v. Valdex, 32 Cal. 269; Taylor v. 
Palmer, 31 Cal. 240; Fry v. Seely, 55 
Ind. A. 670, 104 NE 774; Hamre v. 
Thief River Falls, 150 Minn. 40, 184 
NW 225. (3) A resolution appointing 
a time for the hearing of objections 
to an improvement petition need not 
be presented to the mayor for his ap- 
proval, under a provision of the char- 
ter that every resolution shall be so 
presented, as such provision includes 
only final resolutions such aS one au- 
thorizing an improvement to be made. 
Howeth vy. Jersey City, 30 N. J. L. 
el a on other grounds 30 N. J. L. 


{f] Signature.—Where the statute 
requires the signature of the clerk to 
a resolution of intention to make im- 
provements, a printed signature upon 
a blank is sufficient. Williams v. 
McDonald, 58 Cal. 527. 

{g]. Filing.—Resolution of inten- 
tion to create an improvement dis- 
trict is required by some statutes to 
be filed in the office of the town clerk. 
Harvey v. Townsend, 57 Mont. 407, 
188 P 897. 

47. Upington v. Oviatt, 24 Oh. St. 
232; Elyria Gas, etc., Co. v. Elyria, 14 
Ohi Cis Ct: 219, 7 Oh. Cir, Dec. 527. 

48. Rutledge v. Eureka, 195 Cal. 
404, 234 P 82; Nixon v. Burlington, 
141 Iowa 316, 115 NW 239, 18 AnnCas 
1037; Hamre v. Thief River Falls, 150 
Minn, 40, 184 NW 225; Howeth v. 
Jersey City, 30 N. J. L. 93 [rev on 
other grounds 30 N. J. L. 521]. 

Enactment of ordinance or resolu- 
tion ordering public improvement see 
infra §§ 2451-2455. 

_ 49. Wotice to abutting owner to 
improve see supra §§ 2357-2360. 

50. See infra § 3050 et seq. 

[a] Thus an ordinance which di- 
rects that a street shall be paved and 
the cost assessed upon the property 
benefited has been held to be a judi- 
cial act requiring that notice be given 
and an opportunity for hearing af- 
forded the property owners liable to 
be affected, although the city charter 
does not expressly require such no- 
tice. Sears v. Atlantic City, 72 N. J. 
L. 435, 60 A 1093. But see Bolton v. 
Cleveland, 35 Oh. St. 3818 (holding 
that where no damages resulted to 
abutting lots from a street improve- 
ment, publication of notice by the 
city of its determination to improve 
the street was not a condition prece- 
dent to the authority of the city to 
make an assessment to defray the 
costs). 

{b] Circumstances may charge an 
owner with notice. Chittenden v. 
Columbus, 1 OhNPNS 420. ° 

Notice as a constitutional prerequi- 
site to due process generally see 
Constitutional Law § 1006. 

U 


51. . §—Pennsylvania Co. .v. 
Cole, 132 Fed. 668. 
Ala.—Birmingham v. Wills, 178 


Ala. 198, 59 S 1738, AnnCas1915B 746. 
Colo.—Denver v. Campbell, 33 Colo. 
162, 80 P 142; Denver v. Dumars, 33 
Colo. 94, 80 P 114 
Conn. -_ Hawley v. Harrall, 19 Conn. 


142. 
Ga.—Wallace v. Atlanta, 140 Ga. 
Crail,..17 ind, 


649, 79 SH 554. 
Ind.—Millikan v. 
426, 98 NE 291; Pittsburgh, etc., 


R. 


for the cost of a local improvement must be given 
by the municipal authorities in order to constitute 
due process under constitutional provisions,°° notice 
of the intention to make the improvement need not 
be given in the absence of a mandatory statutory 
requirement ;°+ but, when the giving of such prelimi- 


Co, v. Fish, 158 Ind. 525, 63 NE 454; 
Barber Asphalt Pav. Co. v. Hdgerton, 
125 Ind. 455, 25 NE 436; Elkhart v. 
Wickwire, 121 Ind. 331, 22 NE 342 


Spaulding v. Baxter, 25 Ind. A. 485, 


58 NE 551; Willard v. Albertson, 23 
Ind. A. 164, 53 NE 1077, 54 NE 403; 
Lewis v. Albertson, 23 Ind. A. 147, 53 
NE 1071; Bozarth v. McGillicuddy, 
19 Ind. A. 26, 47 NE 397, 48 NE 1042; 
Kiphart v. Pittsburgh, etc., R. Co., 
7 Ind, A. 122, 34 NE 375. 

Iowa.—Monroe vy. Pearson, 176 
Iowa 283, 157 NW 849; Reed v. Cedar 
Rapids, 137 Iowa 107, 111 NW 1013; 
Dempsey v. Burlington, 66 lowa 687, 
24 NW 508. 

Md.—Washington Suburban Sani- 
tary Commun. v. Scrivener, 137 A 492; 
Safe Deposit, ete., Co. v. Baltimore, 
121 Md. 522, 88 A 267. 

Mass.—Collins  v. Holyoke, 146 
Mass. 298, 15 NE 908; Prince v. Bos- 
ton, 111 Mass. 226. 

Mich.—Auditor Gen. v. 
160 Mich. 512, 125 NW 392. 

Mo.—Marsh v. Oregon, 105 Mo, 226, 
16 SW 896; St. Louis v. Ranken, 96 
Mo.-497, 9 SW 910. 

Nebr.—Nelson v. South Omaha, 84 
Nebr. 434, 121 NW. 453; Eddy wu 
Omaha, 72 Nebr. 550, 101. NW 25, 102 
NW 70, 103 NW 692; Ives v. Irey, 51 
Nebr. 136, 70 NW 961. 

N. J.—Winans v. Cranford Tp. 
Highway Comrs., 57 N. J. L. 71, 29 
A 429; Kalita v. Perth Amboy, (Sup.) 
135 A rey 

N. M.—Ellis v. New: Mexico Constr. 
Co., 27. N. M: 312, 201 P-487. 

N. Y.—In re Amsterdam, L2G PNG Ee 
158, 27 NE 272; Clark vy. Lyon, 68 N. 
avi 609; In re Zborowski, 68 N. Y. 88; 
Gregg v. Wheeler, 205 App. Div. 823. 
200 NYS 484; Harris vi Saratoga 
Springs, 171 App. Div. 282, 977 mem, 
152 NYS 78, 156 NYS 844; Dyker 
Meadow Land, ete., Co. v. Cook, 3 
App. Div. 164, 38 NYS 222 [aff 159 
N. Y. 6, 53 NE 690]; Lake Shore, etc., 
Gouri. Dunkirk, 65 Hun 494, 20 NYS 
596.-[aff 143 N. Y. 660, 39 NE 21]; 
Stevenson v. New York, 1 Hun 51. 

Oh.—Joyce v, Barron, 67 Oh. St. 
264, 65 NE 1001; Bolton v. Cleveland, 
35 Oh, St. 319; Kohler Brick Co. v. 
Toledo, 10 Oh. ‘Cir. Ct..N. S. 139, 29 
Oh. Cir. Ct. 599; Strauss v. Cincin- 
nati, 11. Oh. Dec. (Reprint) 92, 24 
CincLBul 422; Nitzel v. St. Bernard, 
3 OhS&CP 703, 3 OhNP 317; Cincin- 
nati v. Honningfort, iI OhS&CP 563, 
32 CincLBul 32; Kibler v. Newark, 4 
OhNPNS 641. 

Okl.—Pryor v, Western Pav. Co., 
74 Okl. 308, 184 P 88; Lonsinger vy. 
Ponea City, 27 Okl. 397, 112 P 1006. 

Or.—Giles v. Roseburg, 96 Or. 453, 
189 P 401, 1119; Rogers v. Salem, 61 
Or. 321, 122 P 308; Paulson v: Port- 
land, 16 Or. 450, 19 P 450, 1 LRA 
673. ¢ 

Pa.—Warner y. Coatesville Bor- 
ough, 231 Pa. 141, 80 A 576; Pennsyl- 
vania R. Co. v. Greensburg, ete., St. 
R. Co., 176 Pa. 559, 85 1A1122, 36. LRA 
839; Com. v. Beaver Borough, 171 Pa. 
542, 33. A 4123. Oil (City i vit Lay, .164 
Pa. 370, 30 A 289: White v. McKees- 
port, 101 Pa. 394; In re Waynesboro 
Alley, 44 Pa.Co. AOT [expl In re Taylor 
Ave, 146 Pa. 638, 23 A 221; In re 
Apple St.,.6 Pa. Dist. 63;-In re Gay; 
ete., Sts., 7 Pa. Co. 217]; In re Beaty’s 


Wellman, 
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‘ 


nary notice is required by a mandatory statute or | 
ordinance, the failure to give it will deprive the 
municipal authorities of jurisdiction to make the 


Plan, 42 LegInt 6. See Murdoch v. Ga.—Montgomery v. Atlanta, 162 
Pi.tsburgh, 543 Pa. 573, 90 A 336;|Ga, 534, 134 SH 152, 47 ALR 233. ‘ 
Carrick vy. Canevin, 55 Pa. Super. Ida.—McGilvery v. Lewiston, 1 


233; In re Shady Ave., 34 Pa, Super. 
327; In re Lincoln St., 18 Pa. Co. 410; 
Huntington Borough v. Foster, 14 Pa. 
Co. 292; In re Wilbur St., 8 Pa. Co. 
477; Hammel v. Morrisville Borough, 
3 Pa, Co, 185; Large v. Philadelphia, 
een 382; Tyler v. Bowen, 1 Pittsb. 
5. 


Ida. 338, 90 P 3848. 4 

Ill.—Mt. Carmel v. Risley, 263 Ill, 
299, 104 NE 1035; Hoover v. Peo., 171 
Ill. 182, 49 NE 367; Kidder v. Peoria, 
29 Ill. 77. ° 

Ind.—Dyer v. Woods, 166 Ind. 44, 
76 NE 624. See Martindale v. Roch- 
ester, 171 Ind. 250, 86 NE 321, "9 

Iowa.—Benshoof v. lowa’Falls, 175 
Iowa 30, 156 NW 898; Gilcrest v. Des 
Moines, 157 Iowa 525, 137 NW_ 1072; 
Gilchrest v. Des Moines, 131 NW 776; 
Durst v. Des Moines, 150 Iowa 370, 
130 NW 168; Nixon v. Burlington, 
141 Iowa 316, 115 NW 239, 18 AnnCas 
10387; Zalesky v. Cedar Rapids, 118 
lowa 714, 92 NW 657; Roche v. Du- 
ji buque, 42 Iowa 250. 

Ky.—Wait-v. Southern Oil, ete., 
Co., 209 Ky. 682, 273 SW 473; Chesa- 
peake, etc., R. Co. v. Mullins, 94 Ky. 
355, 22 SW 558, 15 KyL 139. 

La.—Fayssoux v. De Chaurand, 36 
La. Ann. 547; New Orleans Second 
Municipality v, Botts, 8 Rob, 198. 

Me.—Dorman vy. Lewiston, 81 Me. 
411, 17 A 316. 

Md.—Owners’ Realty Co. v. Balti- 
|more, 112 Md. 477, 76 A 575; Balti- 
more v. Scharf, 54 Md. 499; Baltimore 
neaesnienar Se Lodge I. O. O. F., 44 Md. 
ae ee v. Boston, 2 Metc. 

Mich.—Crawford v. Detroit, 169 
Mich, 293, 135 NW 314; Thayer Lum- 
ber Co. v. Muskegon, 152 Mich. 59, 
115 NW 957; Auditor-Gen, v. Calkins, 
136 Mich. 1, 98 NW 742; Mills v. De- 
troit, 95 Mich. 422, 54 NW 897; Kun- 
dinger v. Saginaw, 59 Mich, 355, 26 
NW 634; Osborne v. Detroit, 32 Mich. 
282; Powers’ App., 29 Mich. 504, 

Minn.—In re Meyer, 158 Minn. 433, 
1197 NW 970, 199 NW 746. 

Miss.—Jackson vv. Tucker, 
Miss. 787, 101 S 708; 
Durant, 111 Miss. 818, 72 S 2386, 681; 
ecoern v. Williams, 92 Miss. 301, 46 


Tex.—Connor v. Paris, 87 Tex. 32, 
27 SW 88; Highland v. Galveston, 54 
Tex. 527; Cain v. Tyler, (Commn. A.) 
261 SW 1018 [aff (Civ. A.) 204 SW 
473]; Massie v. Ft. Worth, (Civ. A.) 
262 SW 837. 

84 Va. 


Va.—Davis wv 
861, 6 SH 230. 

Wash.—Jones vy. Seattle, 19 Wash. 
669, 58 P 1105, 

Ont.—In re Hodgins, 26 Ont, 480. 

“Such resolution and notice are not 
essential to give jurisdiction to the 
council, provided only that notice and 
a hearing are given to the property 
owners before the making of the final 
assessments.”  Spauiding v. Baxter, 
25 Ind. A, 485, 58 NE 551, 552. . 

“There is no constitutional require- 
ment which makes it necessary that 
notice of a proposed improvement be 
given by resolution or otherwise. 
The legislature would have had the 
power to have dispensed with such a 
notice.” Allen v. Bellingham, 77 
Wash. 469, 478, 137 P 1016. 

{a] By express provision of stat- 
ute notice may be dispensed with. 
Ferry v. O’Brien, 188 Cal. 629, 206 P 
449. 

52. See statutes and ordinances. 

[a] Construction of statutes: (1) 
of this character is governed by the 
usual rules. See Statutes [36 Cyc 
1102]. (2) Thus a provision that a 
sani.ary commission may give no- 
tice of ‘the construction of an im- 
provement must be read with remain- 
ing provisions (Washington Subur- 
ban Sanitary Commn. v. Scrivener, 
(Md.) 1387 A 492), (3) and must be 
construed so as to harmonize all pro- 
visions (Washington Suburban Sani- 
tary Commn. v. Scrivener, supra). 

{[b] In Maryland notice of pro- 
posed water or sewer system to per- 
sons not requesting improvement is 
required on original improvement, 
but not on subsequent changes. Wash- 
ington Suburban Sanitary Commn, v. 
Scrivener, (Md.) 13837 A 492 (Acts 
[1918] c 122 § 4, as reénacted by Acts 
[1924] ¢ 189; Acts [194] ¢ 518). 

[c] Ordinance under Home Rule 
Act is not invalidated by failure to 
give notice of paving improvement. 
Kalita v. Perth Amboy, (N. J. Sup.) 
1385 A 679. 

{d] Requirement of Torrens Act 
for registering a memorial of a lien 
does not apply to a memorial of the 
resolution for a street improvement 
which does not create a lien. Rut- 
leose v. Eureka, 195 Cal. 404, 234 P 
82, 

53. U. S—Hitchcock v. Galveston, 
12 F. Cas. No. 6,534, 3 Woods 287. 

Ala.—Ragsdale v. Florence, 202 
Ala. 642, 81 S 584. 

Ark.—Boaz v. Coates, 114 Ark. 23, 
169 SW 312. 

Cal.—O. T. Johnson Corp. v. Los 
Angeles, 198 Cal, 308, 245 P 164 [foll 
Bogue v. Los Angeles, 198 Cal. 327, 
245 P 173]; Hayes v. Handley, 182 
Cal. 278, 187 P 592; Ferri v. Long 
Beach, 176 Cal. 645, 169 P 385; Park 
vy. Pacific Fire Extinguisher Co., 37 
Cal. A. 112, 173 P 615. 

Colo.—Ellis v. La Salle, 72 Colo, 
244, 211 P 104; Hallett v. U. S. Se- 
oiaed etc., Co., 40 Colo, 281, 90 P 
683. 

Conn.—Hartford v. Poindexter, 84 
Conn. 121, 79 A 79. 
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Mo.—Schulte v. Currey, 173 Mo. A. 
578,158 SW 888. 

Mont.—Harvey v. Townsend, 57 
Mont. 407, 188 P 897; Johnston v. 
Hardin, 55 Mont. 574, 179 P 824; 
Kohn v, Missoula, 50 Mont, 75, 144 
P 1087. 

Nebr.—Hoopes v. Omaha, 99 Nebr. 
1460, 156 NW 1047; Eddy v. Omaha, 
72 Nebr. 550, 101 NW 25, 102 NW 70, 
103 NW 692; Ives v, Irey, 51 Nebr. 
136, 70 NW 961, 

N. J.—Boynton Real Est. Co. v. 
Woodbridge Tp., 94 N. J. L. 226, 109 
A 5614; Erie R. Co. v. Newark, 93 N. 
J. L. 90, 107 A 406; Groel v. Newark, 
78 N. J. L. 142, 73 A 522; Coxon v. 
Trenton, 78 N. J. L. 26, 78 A 2638; 
Walsh v. Newark, 77 N. J. L. 181, 71 
A 39; Sears v. Atlantic City, 73 N. J. 
L. 710, 64 A 1062, 118’\AmSR 724; 
Lambert v. Paterson, 72 N. J. L. 437, 
60 A 1181; Sears y. Atlantic City, 72 
N. J. L. 485, 60 A 10938; Ackerman v. 
Nutley, 70 N. J. Ly. 488, 57 A 1505 
Locker v. South Amboy, 62 N. J. L. 
197, 40 A 687; Landis v. Vineland, 60 
N. J. L. 264, 37 A 625; State v. Long 
Branch Comrs., 54 N. J. L. 484, 24 A 
368; Stretch v. Hoboken, 47 N. J. L. 
268; Cook v. Chambersburg, 39 N. J. 
L. 257; Vanatta v. Morristown, 34 
N. J. L. 445; Brinley v. Perth Amboy, 
29 N. J. L. 259; Van der Weide v. 
Paterson Bd. of Public Works, (Sup.) 
133 A 395; Fritts v. Somerville, 7 
NOS. Ts: oS. 908 

N. Y.—Matter of Ludlow St., 172 N. 
Y. 542, 65 NE 494; In re Anderson, 
60 N. Y¥.. 457; In re Little, 60 N. Y. 
343; Harris v. Saratoga Springs, 171 
App. Div.. 282, 977 mem, 152 NYS 73, 
i56 NYS 844; Weeks v. Middletown, 
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improvement.°? Where a board does not adopt @ 
final resolution at the first meeting for the publie 
hearing, but adjourns from time to time to regular 


107 App. Div. 587, 95 NYS 352; Peo. 


v. Whitney’s Point, 32 Hun 508 [aff 


102 N. Y. 81, 6 NH 895]; In re Cen- 


kiey Park, 51. Barbs 277, 35 “Howser 
255 


Oh.—Joyce v. Barron, 67 Oh. St. 
264, 65 NE 1001; Rentschler v. Akron, 
18 Oh, Cir. ‘Ct..N. S. 380; Anderson 
v. Cincinnati, 10 Oh. Dec. (Reprint) 
794, 23 CincLBul 430; Hunt v. Nor- 
wood, 20 OhNPNS 437; Monroe v.- 
Cleveland, 5 OhNPNS 220. 

Okl.—Staley v. Park, 257 P 311; 


Wilburton v. McConnell, 119 Okl. 242, 


249 P 708; Pauls Valley v. Carter, 
101 Okl. 205, 224 P 528; Wilburton v. 


McConnell, 119 Okl, 242, 249 P 708. 


Or.—Henderson vy. Sheridan, 97 Or. 
149, 191 P 350; Fry v. Salem, 84 Or. 
184, 164 P 715; Smith v. Jefferson, 75 
Or. 179, 146 P 809; Dillon v. Beacom, 
67) Or. 118; 134 )P 7785135. Pi 336s 
Jones v. Salem, 63 Or. 126, 123 P 
1096. See Miller v. Portland, 62 Or. 
26, 123 P 64; Rubin v. Salem, 58 Or. 
91,112 P7138; Columbia “Bank « v. 
Portland, 41 Or. 1, 67 P 1112; Cook v. 
Portland, 35 Or. 383, 58 P 353. 

R. I.—In re Mt. Pleasant Ave., 10 
R. I. 320. 

S. D—Haggart v. Alton, 38 S. D. 
527, 162 NW 158, 

Tex.—Scanlan v. Horton, (Civ. A.) 
274 SW 346. 

Utah.—Branting v. Salt Lake City, 
47 Utah 296, 153 P 995. 

Vt.—Collins v. Barre, 91 Vt. 343, 
101 A 43. 

Wash.—North Yakima v. Scudder, 
41 Wash. 15, 82 P 1022. 

Wis.—Ricketson v. Milwaukee, 155 
Wis. 327, 144 NW 1101. 

Eng.—Whitechapel Bd. of Works v. 
Crow,’ 19:Cox.:€2' Qi) 700; 

Ont.—Fleming v. Sandwick, 44 Ont. 
L. 514, 46 DomLR:613; In re McCrae, 
8 Ont. L. 156, 3 OntWR 868, 24 Can 
LTOccNotes 346 [rev 7 Ont. L. 146, 
3 OntWR 233, 24 CanLTOccNotes 
129]; Hatton v. Peterborough, 16 
OntWN 191; In re Nichol, 41 U. C. Q. 
Bear 

Que.—Begin v. Crawford, 39 Que. 
Super. 539. 

Actual knowledge will not 

Johnston v. Hardin, 55 Mont. 
574, 179 '‘P 824, 

{b] Before first reading of ordi- 
nance.—Haake v. Norwood, 99 N. J. 
L. 479, 125 A 6, 

[c] Repairs.—Under a statute re- 
quiring ten days’ notice of improve- 
ments to be charged against adja- 
cent property, notice of repairs as 
well as improvements is necessary 
when the repairs are to be charged 
against adjacent property. Gook v. 
Portland, 35 Or. 383, 58 P 358. 

[ad] Notice of subsequent changes 
(1) in the improvement need not be 
given when proper notice of original 
improvement was given. Washington 
Suburban Sanitary Commn. v. Scriv- 
ener, (Md.) 137 A 492; Kohler Brick 
Co. v. Toledo, 10 Oh. Cir. Ct, N.-S. 
139, 29 Oh. Cir. Ct. 599. (2) A change 
in the curb of a sidewalk, by which 
at the corner of two streets it was 
altered from a square to a curve with 
a radius of the same length as the 
uniform width of the sidewalk, has 
been held not such a proceeding as 
requires notice to the property own- 
ers. Condon vy. Wilkinsburg, ete., St. 
R. Co., 30 PittsbLegJNS (Pa.) 289. 

[e] Where expense is not imposed, 
—While notice of a resolution order- 
ing the expense of grading a side- 
walk, to be imposed upon an abut- 
ting owner, is necessary, it is un- 
necessary to establish the right to 
grade without imposing expense, 
Sapte v. Somerville, 7 N. J. L. J. 


Collateral attack upon notice of 
oroceedings see infra § 2469. - 5 


od 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


ae 


ax dai 
na 
cg 
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_ fixed dates, no further notices need be given.5# And 
notice to parties to appear and be heard before a 
committee of the council has been held sufficient 
without notice to the parties to appear and be heard 
before the city council, in its action with regard 
thereto.62> Where the power to compel sewer, gas, 
and water connections has been delegated to a board 


of public works, notice by such board is sufficient to 


sustain a special assessment to cover the cost of 
such connections.°* A notice of a hearing before 
commissioners to assess benefits after the comple- 
tion of a municipal improvement does not take the 


place of notice to be given property owners liable | 


to be affected by such improvement, before it is 
made.®? 

Publication of an ordinance®® or resolution declar- 
ing intention to make an improvement may of itself 
constitute sufficient notice, if the statute so pro- 
vides.*? 

[§ 2408] b. Persons Entitled to Notice. Notice 
of the intention to make an improvement need be 
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given ‘only to those who will be directly affected 
by the making of the improvement,®° but it must be 
given to persons whose land is proposed to be 
taken,®! as well as to those who may be Hable for a 
portion of the cost of the improyement.*? Under 
the usual statutory provisions®? notice must be 
served on the owner of the property affected,% 
but it may be provided that notice must be given 
to those persons who paid the general taxes upon 
the property for the last ensuing year.®® 

[§ 2409] c. Time of Notice.** The time allowed 
property owners to appear and be heard is usually 
provided for by charter or statute,®7 and the pro- 
vision is mandatory.°* Where no particular time is 
designated by the statute, it is sufficient if the 
notice is given within a reasonable time after the 
enactment of the resolution or ordinance of inten- 
tion,®® or before the holding of the preliminary hear- 
ing on objections to the proposed improvement,’° 
in the discretion of the municipality,4 or in the 
discretion of the 


54, Hall y, Fairchild-Gilmore-Wil- 
ton Co., 66 Cal. A. 615, 227 P 649; 
‘McChesney y. Chicago, 201 Ill. 344, 
66 NE 217. 

yee Preble Portland, 45 Me. 
241, 

56. Gleason v. Waukesha County, 
103 Wis. 225, 79 NW 249. 

57. Sears v. Atlantic City, 72 N. J. 
L, 435, 60 A 1093. 

58. Service by publication see in- 
fra § 2413. 

59. Ida.—McEwen v. Cceur d’Alene, 
23 Ida. 746, 132 P 308, 

lll. Hoover vy. Peo., 171 Ill. 182, 49 
NE 367. 

Iowa.—Gilchrest vy. Des Moines, 131 
NW 776. 

_ Minn.—State y, Pilsbury, 82 Minn. 
359, 85 NW 175. 

Mo.—City Trust Co. 
309 Mo, 683, 274 SW 802. 

Nebr.—Portsmouth Sav. Bank v. 
Omaha, 67 Nebr. 50, 93 NW 2381. 


Vv. 


vy. Crockett, 


Oh.—Strauss v, Cincinnati, 11 Oh. 
eth (Reprint) 92, .24 CincLBul 
422, 

Okl.—Hancock v. Muskogee, | 66 


Okl. 195, 168 P 445. 

Tex.—Wooten v. Texas Bitulithic 
Co., (Civ. A.) 212 SW 248. 

60. See cases infra this note. 

[a] “The word ‘affected’ is not 
used here in that comprehensive 
sense which would make it include 
all property-owners who might have 
the remote and indeterminate inter- 
est arising from a possibility that 
they might thereafter be assessed for 
a special, benefit accruing to their 
property by reason of the public 
work.” Manners v.- Waterbury, 86 
Conn, 573, 575, 86 A 144, 

[b] Where the land does not ad- 
jein the line of improvement, no no- 
tice need be given the owner. Man- 
ners v, Waterbury, 86 Conn. 573, 86 
A 14; Kidder v. Peoria, 29 Ill: 77; 
Pleadwell v. Missouri Glass Co., 151 
Mo, A. 51, 1381 SW 941. 

[e] Creditors of city or property 
owner are not entitled to notice. 
at v. Hester, 139 La. 495, 71 
3 779. ; 

61. Wood vy. Peoria, 271 Ill. 173, 
110 NE 802; Paul y. Detroit, 32 Mich. 
on See generally Eminent Domain 

344, — 

Persons whose land may be taken 
for public improvement see infra 
§§ 2871 et seq, 3058. ; 

62. See cases infra this section. 

Persons chargeable with cost of 
improvement see infra §§ 2871 et seq, 
3058. See also supra § 2360. 

63. See statutory provisions, 

64. See cases infra this note. 

[a] Administrator or executor.— 
(1) Service of notice on the adminis- 
trator of a deceased owner’s estate 
has been held to be insufficient to 


charge the heirs. Boonville v. Orm- 
rod, 26 Mo. 198. (2) But it has been 
held that notice to executors who 
were given complete control over 
the estate for a period 
years, with power to sell the real 
property and to distribute the pro- 
ceeds at the expiration of such pe- 


of fifteen: 


riod, was notice to the owners within) 


the meaning of the statute. Roberts 
Zo One Cite Cie iz0s 

[b]  Jeint ownership.—(1) 
need. not be given to each of joint 
owners, it being sufficient that notice 
be given to the one having the prin- 
cipal interest. 
(Tex. Civ. A.) 274 SW 346. (2) In 
ease of a joint partnership notice to 
the firm as such is sufficient notice 
to the individual 
firm. Scanlan v. Horton, supra, 


[e] 


tion, although notice was served on 
him alone. 
He tO; A, 152, 78 SW 314. 

{d] 


statutes. Peck v.. Bridgeport, 75 
Conn. 417, 53 A 893; Johnson y, Cin- 
pers bin 30 Oh. Cir. Ct. 644. 

e 
narily not required to be given notice 
as owner. 
Cleveland, 31 Oh. Cir, Ct. )231) (2) 
But it has been held that notice to a 
tenant for years, who has been given 
the control, of the property amount- 
ing to an equitable ownership:in fee, 
is sufficient to bind all the interests 
in the property. Clemmer vy, 
ge Sars 28 Oh. Cir. Ct. 89 
not be served, where the owner, al- 
though a nonresident, has: been 
served. Black v. Roebuck, 17 Pa. 
Super, 324. 

{g] Notice to dry trustee was in- 
sufficient. Carrick v. Canevin, 55 Pa. 
Super. 233. 

65 Field v. Chicago, 198 Ill, 224, 
64 NE 840. 

[a] Where property is sold for 
taxes notice to the previous owner 
prior to confirmation of the sale is 
sufficient. Johnson vy. Cincinnati, 30 
Oh. Cir. Ct. 644. 


66. By posting see also infra 
§ 2414, 

By publication see also infra 
§ 2413. 

67. See statutory provisions, 


68. Cal.—Coleman v. Spring Constr. 
Co., 41 Cal. A. 201, 182 P 473. 

Del.—Fulton y. Dover, 13 Del. 78, 6 
A 633, 12 A 394, 31 A. 974, 

Iowa.—Durst v. Des Moines, 150 
Iowa 370, 130 NW 168, 

Md.—Byrd v. Day, 138 Md. 442, 444, 
114 A 486 [cit Cyc]; Montgomery 


yv. St. Bernard, 8 Oh. Cir. Ct. .N. S, 22,' 


Scanlan v. Horton,. 


members of the, 


Owner of a fractional interest’ 
in property is liable for his propor-; 


Louisiana v. McAllister, : 


clerk, where the statute merely re- 


County v.. Henderson, 122 Md. 533, 
537, 89 A 858 [quot Cyc]. 3 

Mich.—Auditor-Gen. v. Calkins, 136 
Mich. 1, 98 NW 742. 

Miss.—Sick v. Bay St. Louis, 113 
Miss. 175, 74 S 272; Jackson y. Wil- 
liams, 92 Miss. 301, 46 S 551. ; 

N.:.J.—Milner v. Trenton; 66 N. J. 
L. 150, 48 A 531. 

N. Y.—Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, 152 NYS 


173, 156 NYS 844; Astor v. New York, 
Notice’ 


37 N. Y. Super. 589 [rev on other 
grounds 39 N. Y. Super. 120 (aff 62 
NzY. 580) J. ; 
Tenn.—Washington v. Nashville, 1 
Swan 177. 
80 


Wash.—Beach vy. 
Wash, 287, 141 P 708. 

Ont.—Lister v. Clinton Tp., 18 Ont. 
L. 197, 13 OntWR 582. 

See also cases infra-this section. 

[a] Compliance with statute 
shown.—HEngebretsen v. Gay, 158 Cal. 
2%, 775 mem, 109 P 879; Gay v. En- 
gebretsen, 158 Cal. 21, 109 P 876, 139 


Bellingham, 


| AmSR 67; Hellman y. Shoulters, 114 


Life tenant is deemed to be! 
the owner within the purview of such: 


Forrester Plaster Co. v.! 


Cin-: 


Occupant of the premises need 


| Chicago, 


Cal. 136, 44 P 915, 45 P 1057; Smith 
v, Hazard, 110 Cal. 145, 42 P 465; An- 
derson v. De Urioste, 96 Cal. 404, 31 
P 266; Coleman v. Spring Constr, Co., 


141 ,Cal, A, 201, 182 P 473; Bye v. At- 
Tenant for years (1) is ordi-' 


lantie City, 73 N. J. L. 402, 64 A 1056; 
Beach'v. Bellingham, 80 Wash. 287, 
141 P 708; Lister v. Clinton Tp., 18 
Ont. L. 197, 18 OntWR-582. 5 
[b] Compliance with statute not 
shown.—Auditor Gen. v. Calkins, 136 
Mich. 1, 98 NW 742; Jackson vy. Wil- 
liams, 92 Miss. 301, 46 S 551; Astor 
v. New York, 37 N. Y. Super. 539 
[rev on other grounds 39 N. Y. Su- 
per. 120 (aff 62 N. Y. 580)]; Wash- 
ington v. Nashville, 1 Swan (Tenn.) 
€9. California Impr. Co. v. Rey- 
nolds, 123 Cal. 88, 55 P 802; Porphyry 
Pav. Co. vy. Ancker, 104 Cal, 340, 37 P 
1050; Chambers vy. Satterlee, 40 Cal. 
497; Fulton v. Dover, 13 Del. 78, 6 A 


633, 12 A 394, 31 A 974; Cornett v. 
Bailey Constr. Co., 203 Ky. 268, 262 
SW 276. : 


Resolution or ordinance of inten- 
tion see supra §§ 2400-2406. 

70. McChesney v, Chicago, 201 Ill. 
344, 66 NE 217; Field v. Chicago, 198 
Ill. 224, 64 NE 840; Gage v. Chicago, 
196 Ill. 512, 638 NH. 1031. 

{a] Five days’ notice has been 
held to be reasonable. McChesney v. 
201 Ill. 344,° 66 NE 217; 
Field v. Chicago, 198 Ill. 224, 64 NE 
840; Gage v. Chicago, 196 Ill. 512, 63 
NE 10381, 

Preliminary hearing on objections 
to epee improvement see infra 

2432, 

71... Dyker Meadow land, ete., Co. 
vy. Cook, 3 App. Div. 164, 38 NYS 222 
Laff.159 N. Y. 6, 53 NE 690]. 
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quires that notice be given but does not require that 


it be given by the council.”? 


[§ 2410] d. Form, Requisites, and Contents—(1) 
In General. Statutory requirements as to the form 
and contents of the notice’® must be strictly com- 
plied with in order that. the municipal authorities 
may have jurisdiction to make the improvemen 
In the absence of express requirements as to form, 
a liberal test of sufficiency is applied;*° but the 
notice must reasonably inform the property owners 
that they are to be assessed.7* A provision of stat- 
ute directing the notice to describe the procedure 
to be taken by the board of improvements upon a 


72. Malone v. Jersey City, 28 N. J. 
L. 500; State v. Jersey City, 25. N. J. 
3.09. 


73. See statutory provisions. 
74. U.S.—Cleneay v. Norwood, 137 
Fed. 962. 


Cal.—Ferri v. Long Beach, 176 Cal. 
645,°169 P 385. 

Colo.—Hallett v. U. S. Security, 
ete., Co,, 40 Colo. 281, 90 P 683. 

Conn.—Angus y. Hartford, 74 Conn. 
De, 4o A gD: 

Ga.—Atlanta v. 93° Ga. 
266, 20 SE 306. 

Ida.—Platt v. Payette, 19 Ida. 470, 
51 Sep 

Tll.—Walker v. Chicago, 202 Ill. 
531, 67 NE 369; Gage v. Chicago, 201 
Tll. 98, 66 NE 374. 


Ind.—Stephenson v. Salem, 14 Ind. 
A. 386, 42 NE 44, 943. 


Gabbett, 


Iowa.—Durst v. Des Moines, 150 
Iowa 370, 130 NW 168; Burget v. 
Greenfield, 120 Iowa 432, 94 NW 933. 

Ky.—Chesapeake, ete. R. Co. v. 
Mullins, 94 Ky. 355, 22 SW 558, 15 
yl 139. 

Me.—Dorman vy. Lewiston, 81 Me. 


411, 17 A 316. 

Md.—Baltimore vy. Bouldin, 23 Md. 
328. 

Mich.—Specht vy. Detroit, 20 Mich. 
168 


. r 
Minn.—In re Isles Park Lake, 152 
Minn, 29, 188 NW 54. 

Miss.—Jackson y. Tucker, 136 Miss. 
787, 101 S 708. 

Mo.—Verdin v. St. Louis, 131 Mo. 
26, 33 SW 480, 36 SW 52, 27 SW 447. 

Mont.—Allen v, Butte, 55 Mont. 
206,175 P 595. 

N. J.—Boice y. Plainfield, 38 N. J. 
L. 95. 

N. ¥.—Harris v. Saratoga Springs, 
171 App. Div. 282, 977 mem, 152 NYS 
73, 156 NYS 844. 

Oh.—Dayton v. Haines, 31 O. C, A. 
17 (notice strictly construed); Rent- 
schler vy, Akron, 18 Oh, Cir. Ct. N, S. 
380. BA 


Okl.— Hancock Vv, 
Okl. 195, 168 P 445. 

Or.—Byers v. Sheridan, 97 Or. 154, 
191 P 351; Henderson y. Sheridan, 97 
Or. 149, 191 P 350. 

Pa.—Beaumont  v. 
142 Pa, 198, 21 A 888. 

R. L£—In re Mt. Pleasant Ave., 10 
R. 1. 320. 


Muskogee, 


Wilkes-Barre, 


S. D.—Haggart v, Alton, 38 S. D. 
527, 162 NW 158. 
Tex.—Lampasas vy. Huling, (Civ. 


A.) 209 SW 213. 

Utah.—Gwilliam v. Ogden City, 49 
Utah 555, 164 P 1022. 

Wash.—Buckley _ v. 
Wash, 253, 37 P 441. 

Ont.—In re McCrae, 8 Ont. L. 156, 
3 OntWR 868, 24 CanLTOccNotes 346 
[rev 7 Ont. L. 146, 3 OntWR 238, 24 
CanLTOccNotes 129]; In re Nichol, 41 
Uae Qe BL eve. 

Que.—Beauchemin v. Beloeil 
Leduc Corp, 28 RevLegNS 436. 

See also cases infra this section; 
and § 2411. 

[a] Substantial compliance with 
statute is sufficient. Coleman v. 
Spring Constr. Co., 41 Cal. A. 201, 182 
Pras. 

[b] 


Tacoma, 9 


Et 


Effect of appearance.—Mon- 
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favorable consideration of the resolution in ques- 


tion has been held to be directory merely, and not 


the notice.** 


t.74 


petition.”? 


Under 


roe v. Pearson, 176 Iowa 283, 157 NW 
849, 

[ec] Implied notice will not suffice. 
Rentschler y. Akron, 18 Oh. Cir. Ct. 


place.®? 


'N._S. 380. 


75. Cal.—West Berkeley Land Co. 
v. Berkeley, 164 Cal. 406, 129 P 281; 
Schmidt v. Market St., etc., R. Co., 
90 Cal. 37, 27 P 61; Hall v. Fairchild- 
Gilmore-Wilton Co., 66 Cal. A. 615, 
227 P 649; Hutton v. Newhouse, 41 
Cal AgaGS 927 183 5 Py a6 ya oles Ve 
Pacific Fire Extinguisher Co., 37 Cal. 
ALT 2193" Pres; 

Tll.— Chicago v. Chicago City R. 
Co., 309 Ill. 448, 141 NE 141; Chicago 
v. Chicago City R. Co., 302 Ill. 57, 
134 NE 44; Lanphere v. Chicago, 212 
Ill. 440, 72 NE 426. 

Iowa.—Spalti y. Oakland, 179 Iowa 
59, 161 NW 17. 

Me.—Dorman vy. Lewiston, 81 Me. 
411, 17 A 3816; Jones v. Portland, 57 
Me. 42. Soe 


Mich.—Sandusky v. 
Mich. 63, 196 NW 974. 

Mo.—Gist Vv. Rackliffe-Gibson 
Constr. Co., 224 Mo, 369, 123 SW) 921. 

Mont.—Harvey v. Townsend, 57 
Mont. 407, 188 P 897. 

Nebr.—Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453. 

N. J.—Burstiner v. East Orange, 
100 N. J. L. 385, 127 A 243; Woodruff 
v. Orange, 32 N. J. L. 49; Peters v. 
Newark, 31 N. J. L. 360. 

N. Y.—Delaware, etc., Canal Co. v. 
Buffalo, 39 App. Div. 333, 56 NYS 976 
fafe*’ 167. No ¥s<689, 360 INeoA ea roe: 
Hendrickson v. New York, 38 App. 
Div. 480, 56 NYS 580 [aff 160 N. Y. 
144, 54 NE 680]. 

Or.— Byers vy. Sheridan, 97 Or. 154, 
191 P 351; Henderson v. Sheridan, 97 
Or. 149, 191 P 350; Dennis v. Willa- 
mina, 80 Or. 486, 157 P 799. See 
Smith y. Jefferson, 75 Or. 179, 146 P 
809, 814 [cit Cyc]. 

Pa.—Beaumont v. Wilkes-Barre, 
142 Pa. 198, 21 A 888. 

Utah.—Armstrong v. Ogden City, 9 
Utah 255; 34 P 563. 

Ont.—Ostrom v. Sidney Tp., 15 
Nit 43; In re McLean, 45 U. C, Q. B 
2 

[a] Under a statute requiring a 
description of bonds and the rate of 
interest, it is not necessary that the 
notice should state that a bond will 
issue for each assessment Over a cer- 
tain amount. German Sav., ete., Soc. 
v. Ramish, 138 Cal, 120, 69 P 89, 70 
Pelee 7. 

76. Wigodsky v. Holstein, 195 
Iowa 910, 192 NW 916; Hoopes vy. 
Omaha, 99 Nebr. 460, 156 NW 1047; 
Clark v. Blizabeth, 32 N. J. L. 357. 

77. Walker v. Chicago, 202 Ill. 531, 
535, 67 NE 369; Gage v. Chicago, 201 
Ill. 98, 66 NE 3874. 

“Tt was not necessary that the no- 
tice of the public hearing contain the 
statement that if the board should 
deem the improvement desirable it 
would adopt a resolution therefor 
and prepare and submit an ordinance 
to the city council providing for the 
construction of the improvement. 
That portion of the section defines 
the duty of the board in case it ad- 
heres to the first resolution and de- 


Roberts, 


Fact and date of ordinance or petition. 
tice is sometimes required to contain a recital of 
the fact and date of the passage of the ordinance 
or resolution of intention,’® or of the filing of the 


Time and place of hearing. 
made a prerequisite to the right to make an improve- 
ment,®® the notice should specify such time and 


to make such description an indispensable part of 


The no- 


Where a hearing is 


a statutory requirement that the 


termines to recommend that the im- 
provement be made, and it was not 
necessary that it be contained in the 
notice of the public hearing to give 
the board jurisdiction: to adopt the 
second resolution and originate the 


ordinance.” Walker v. Chicago, su- 
pra. 
78. Ferri v. Long Beach, 176 Cal. 


645, 169 P 385; Columbia Bank vy. 
Portland, 41 Or. 1, 67 P 1112. 

[a] Mere reference to ordinance 
for further particulars is not suffi- 
cient. Ferri v. Long Beach, 176 Cal. 
645, 169 P 385. F 

[b] Stating number of ordinance 
is not sufficient. Ferri v. Long 
Beach, 176 Cal, 645, 169 P 385. 

Preliminary petition see supra §§ 
2388-2399, 

79. Hendrickson v. New York, 38 
App. Div. 480, 56 NYS 580 [aff 160 
N. Y. 144, 54 NE 680]. 

[a] Recital of the receipt of a 
petition is a substantial compliance 
with a requirement that notice of the 
filing of the petition be given. Hen- 
drickson v. New York, 38 App. Div. 
480, 56 NYS 580 [aff 160 N. Y. 144, 54 
NE 680]. 

Preliminary ordinance or resolu- 
tion see supra §§ 2400-2406. 

80. See infra § 2432. 

81. Cal.—Watkinson y. Vaughan, ~ 
182 Cal. .55, 186 P 753; Coleman y, 
Spring Constr. Co., 41_Cal. A. 201; 
182 P 473. 

Ill.—Lyman y, Cicero, 222 Ill. 379, 
78 NE 830. 

Ind.—Quill v. Indianapolis, 124 Ina. 
292, 23 NE 788, 7 LRA 681. 

lowa.—Reed vy. Cedar Rapids, 137 
Iowa 107, 111 NW 1013. 

Me.—Dorman y. Lewiston, 81 Me. 
411, 17 A 316; Jones v. Portland, 57 
ye 42; Preble v. Portland, 45 Me. 

Mich.—Auditor Gen. v. Calkins, 136 
Mich. 1, 98 NW 742. 

Mo.—Verdin y. St. Louis, 131 Mo. 
26, 33 SW 480, 36 SW 52, 27 SW 447. 

Mont.—Allen vy. Butte, 55 Mont. 
205, 175 P 595. 

N. J.—Boice v. Plainfield, 38 N. J. 
L. 95; Hand ¥. Elizabeth, 31 N. J. Lz 
547; Brinley v. Perth Amboy, 29 N. 
J. L. 259; State v. Jersey City, 25. 
N. J. L, 309. 

N. Y.—Tonawanda y. Price, 171 N. 
Y. 415, 64 NE 191; In re Delaware, 
etce., Canal Co., 8 NYS 3852 [rev on 
pean grounds 60 Hun 204, 14 NYS. 

Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. 

Pa.—Beaumont v. Wilkes-Barre, 
142 Pa, 198, 21 A 888. 

[a] Notice of a hearing before a 
committee of the council satisfies a 
statutory requirement that notice be 
given of a hearing before the coun- 
cil. Beaumont yv. Wilkes-Barre, 142 
Pa. 198, 21 A888, : 

{b] Failure to fix time for hear-. 
ing is not fatal, where statute gives 
right to file written objections within 
a prescribed period, and such objec- 


tions were filed. Reed v. Cedar 
Rapids, 137 Iowa 107, 111 NW 1013. 
{c] Separate resolution setting 


date for hearing remonstrance was 


nea aeniae Simmer Mba Oe SM ET ee Ta en Ce eae EI 
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council give notice of a proposed din iow atceinbs stat- 
ing a time and place for hearing objections, it need 
not appoint a committee to hear such objections, but 
may order them filed with the clerk.®? 

Although the com- 
mon council is required to prescribe the contents 
of the notice,®* the detail of the work of preparing 
the notice may be done by the clerk or other person 


Preparation and signature. 


under the council’s supervision.®* 


notice of a hearing may be made by the clerk under 
The signature to the 
notice must conform to the requirements of the stat- 
ute,®* but a slight departure from the terms of the 
statute in this respect will not invalidate the 


the council’s instructions.*® 


and not 
Or. 118, 


deemed a mere irregularity 
fatal. Dillon v. Beacom, 67 
134°P? 778, 135: 336. 

82. Quill v. Indianapolis, 124 Ind. 
292, 23 NE 788, 7 LRA 681. 

83. State v. Jersey City, 25 N. J. 
L. 309. 

84. Malone v. Jersey City, 28 N. J. 
L. 500; Loomis vy. Little Falls, 66 
App. Div. 299, 72 NYS 774; Gleason 
v. Waukesha County, 103 Wis. 225, 
79 NW 249. 

[a] By engineer in clerk’s name, 
—An assessment is not invalid be- 
cause a notice was not prepared or 
signed by the city clerk, but was pre- 
pared by the city engineer and signed 
by him in the clerk’s name, where it 
does not appear that the clerk ob- 
jected or that any person was in- 


jured. Loomis v. Little Falls, 66 
App. Div. 299, 72 NYS ‘774. 
85. Auditor-Gen. v. Calkins, 136 


Mich. 1, 98 NW 742. 

86. Hayes v. Handley, 182 Cal. 273, 
187 P 952; Beauchemin v. Beloeil Bt 
Leduc Corp., (Que.) 28 RevLegNS 
436. 

87. Monroe y. Pearson, 176 Iowa 
283, 157 NW 849; Smith v. Jefferson, 
75 Or. 179, 146 P 809. 

{a] Illustration.—A notice signed 
“S. E. Roland, City Recorder’ is suf- 
ficient although the charter desig- 
nates the office as “‘Recorder of City 
of Jefferson.”’ Smith v. Jefferson, 75 
Or. 179, 147°P 809. 

88. Spalti v. Oakland, 179 Iowa 59, 
161 NW 17; Columbia Bank v. Port- 
land, AL: Or! *1,.67 P1112. 

[a] Thus a provision that the 
council’s resolution to make an im- 
provement must be published does 
not require a verbatim copy of the 
resolution in the notice. Columbia 
Bank v. Portland, 41 Or. 1, 67 P 1112. 


e9. See supra § 2408. 
90. See cases infra this section. 
91. U. S.—Cleneay v. Norwood, 137 
Fed. 962. 
: Cal.—O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164 [foll 


Bogue v. Los Angeles, 198 Cal. 327, 
245 P 173]; McNutt v. Los Angeles, 
USstsCal. 245,201. PB), 592; City jSt, 
Impr. Co. v. Taylor, 138 Cal. 364, 71 
P 446; Bates v. Twist, 138 Cal. 52, 
70 P 1023; King v. Lamb, 117 Cal. 
401, 49 P 561; White v. Harris, 116 
Cal. 470, 48 P 382; Schmidt v. Mar- 
ket St., ’etc., R. Co., 90 Cale 37,27 2 
61; Hall v. Fairchild-Gilmore- Wilton 
Co., 66 Cal. A. 615, 227 P 649; Bou v. 
Willits, 61 3Oale AO VSR 214) Pe bao. 
McGarry v. Ellis, 54 Cal. A. 622, 202 
P 463; Thomas v. Petaluma, 33 Cal. 
A. 547, 165 P 1021; Peck v. ‘Bernard, 
12 Cal. A. 558, 108 P 55; Pacific Pav. 
Co. v. Verso, 12 Cal. Ae 362, 107 P 
590. 

Golo Hallett v..U.).S:).Security, 


etc., Co., 40 Colo. 281, 90 P 683; Den- 
ver v. Dunning, 33 Colo. 487, 81 P 
259. 


Conn.—Angus v. Hartford, 74 Conn. 
27, 49 A-192, 


Ga.—Atlanta v. Gabbett, 93 Ga. 
266, 20 SE 306. 
Ida.—Dement v. Caldwell, 22 Ida. 


62, 125 P 200; Platt v.. Payette, pe) 


Ida, 470, 114 P 25. : 
Ill—Chicago vy. Chicago City R. 


MUNICIPAL CORPORATIONS 


notice.§? 


ment and of its 
Publication of 


aided, 
specifications on 
Co., 309 Ill. 448, 141 NE 141; Springer 
v. Chicago, 308 Ill. 356, 139 NE 414; 


Chicago v. Chicago City R. Co., 302 
Ill. 57, 184 NE 44; Chicago v. Lord, 


277 TL 397, 115 “NE 543; Kast-sSt: 
Louis v. Davis, 233 Ill. 553, 84 NE 
674. 


Ind.—Stephenson vy, eer 14 Ind. 
A. 386, 42 NE 44, 3 

Iowa. —Wigodsky Vv. Holatein, 195 
Iowa 910, 192 NW 916; Davenport 
Locomotive Works v. Davenport, 185 
Iowa 151, 169 NW 106; Spalti v. Oak- 
land, 179 Iowa 59, 161 NW 17; Kay- 
nor v. Black Hawk County Dist. Ct., 
178 Iowa 1055, 158 NW 557; Monroe 
v. Pearson, 176 Iowa 2838, 157 NW 
849; In re Apple, 161 Iowa 314, 142 
NW 1021; Gilchrest vy. Des Moines, 
131 NW 776. 

Ky.—Chesapeake, etc., R. Co. v. 
Mullins, 94 Ky. 355, 22 SW 558, 15 
KyL 139. 

Me.—Jones v. Portland, 57 Me. 42. 

Md.—Owners’ Realty Co. v. Balti- 
more, 112 Md. 477, 76 A 575. 

Mich.—Sandusky v. Roberts, 226 
Mich. 63, 196 NW 974; Thayer Lum- 
ber Co. v. Muskegon, 152 Mich, 59, 
115 NW 957. 

Minn.—In re Isles Park Lake, 152 
Minn. 29, 188 NW 54. 

Miss.—Jackson v. Tucker, 136 Miss. 
787, 101 S 708; Jackson v. Greaves, 
134 Miss. 63, 98 S 3387. 

Mo.—Badger Lumber Co. v. Mul- 
lins, 310 Mo. 602, 275 SW 957; Gist 
v. Rackliffe-Gibson Constr. Co., 224 
Mo. 369, 1238 SW 921. 

Mont.—Mansur y. Polson, 45 Mont. 
585, 125 P 1002. 

N. J.—State v. Long Branch, 54 
N. J. L. 484, 24 A 368; Clark v. Eliza- 
beth, 32 N. J. L. 357; Woodruff v. 
Orange, 32 N. J. L. 49; Peters v. 
Newark, 31 N. J. L. 360. 

N. Y.—Peo. v. Haverstraw, 137 N. 
Y. 88, 32 NE 1111; In re Phillips, 60 
N. Y. 16 [rev 2 Hun 212, 4 Thomps. 
& C, 484]; Donovan v. Oswego, 90 
App. Div. 397, 86 NYS 155; Delaware, 
etc., Canal Co. v. Buffalo, 39 App. Div. 
333, 56 NYS 976 [aff 167 N. Y. 589 
mem, 60 NE 1119 mem]. 

Oh.—Canton v. Wagner, 54 Oh. St. 
329, 45 NE 953; Dayton v, Haines, 31 
Oo. C. A. 17; Cincinnati v. Corry, 10 
Oh. Dee. (Reprint) 7838, 23 CincLBul 
859; Cincinnati v,. Blymier Mfg. Co., 
8 Oh. Dec. (Reprint) 288, 7 CincLBul 
30 


Okl.—Hancock vy. Muskogee, 66 Okl. 
195, 168 P 445. 

Or. —Byers v. Sheridan, 97 Or. 154, 
191 P 351; Henderson v. Sheridan, 97 
Or. 149. 191 P 350; Carson vy. Salem, 
84 Or, 193, 164 P 718; Lord v. Salem, 
84 Or. 192, 164 P 717; Fry v. Salem, 
84 Or. 184, 164 P 715; Dennis v. Wil- 
lamina, 80 Or. 486, 157 P 799; Smith 
v. Jefferson, 75 Or. 179, 146 P 809; 
Dyer v. Bandon, 68 Or. 406, 136 P 
652; Jones v. Salem, 638 Or. 126, 123 
P 1096; Rubin v. Salem, 58 Or. 91, 
112 P 713; Ladd v. Spencer, 23 Or. 
193, 31 P 474; Hawthorne v. East 
Portland, 13 Or. 271, 10 P 342. 


Pa.—lIn re Richmond St., 28 Pa. Co. 
531. 

R. I.—In re Mt. Pleasant Ave., 10 
Rion OL 


Ss. D.—Eckhart v. C. H. Atkinson 


[§ 2411] (2) Description of Improvement. 
though as a general rule the notice is not required 
to contain a verbatim transcript of the resolution 
or ordinance of intention, or of the petition,®® 
nevertheless, since the property owners interested 
are entitled to notice of the contemplated improve-- 
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Al- 


character and extent,®® the notice 


must generally contain in substance at least the es- 
sential provisions of such resolution, ordinance, or 
petition ;°° that is to say, a clear and comprehensive 
description of the 


improvement contemplated,®* 


if necessary, by a reference to plans and 


file;°? including a designation of 


Pav. Co., 46 S. D. 147, 191 NW 441; 
Haggart v. Alton, 38 S. D. 527, 162 
NW 158; Whittaker v. Deadwood, 23 
S. D. 538, 546, 122 NW 590, 139 AmSR 
10T6—Leits Cyc]: 

Tex.—Lampasas v. Huling, (Civ. 
A.) 209 SW 213. 

Utah.—Gwilliam v. Ogden City, 49 
Utah 555, 164 P 1022; Armstrong v. 
Ogden City, 9 Utah 255, 34 P 53. 

Wash.—Collins’ v. Ellensburg, 68 
Wash, 212, 122 P 1010; North Yakima 
v. Scudder, 41 Wash. 15, 82 P 1022; 
Felker v. New Whatcom, 16 Wash. 
178, 47° P 505. 

Ont.—Sutton v. Port Carling, 3 
Ont. L. 445, 1 OntWR 67. 

[a] Brief description of improve- 
ment containing the substance of 
what it is is required by statute. 
Boynton Real Est. Co. v. Woodbridge 
Tp., 94. N.. J. L. 226, 109 A’ 514, 

[b] Grade of street should be 
specified in notice of intention to 
pave street to proper grade where 
grade has not been established. Hen- 
page v. Sheridan, 97 Or. 149, 191 P 

[c] Thickness of wearing surface 
of asphalt concrete pavement should 
be stated. Henderson v. Sheridan, 97 
Or. 149, 191 P 350. 

[da] ‘Misleading description 
ders proceedings invalid. 
Los Angeles, 198 Cal. 327, 245 P 173. 

[el] Misleading description in cap- 
tion.— Where the caption of the no- 
tice purports to indicate the nature 
of the proposed improvement, a mis- 
leading statement made therein will 
invalidate the notice. Gurley v. New 
Orleans, 124 La. 390, 50 S 411 (a 
caption of a notice which states that 
it is a notice of a petition for an as- 
phalt pavement, whereas the petition 
calls for an asphalt, pitch asphalt, or 
bitulithic pavement, invalidates the 
notice and the proceedings based 
thereon). 

92. Cal.—Bienfiela v. Van Ness, 
176 Cal. 585, 169 P 225; Hutton v. 
Newhouse, 41 Cal. A. 689, 183) P 2765 
Federal Constr. Co. v. Wold, 30 Cal. 
A. 360, 158 P 340. But see Chase v. 
Trout, 146 Cal. 350, 80 P 81 (holding 
that plans and specifications must be 
published). 


ren- 
Bogue v. 


Colo.—Hildreth vy. Longmont, 47 
Colo, 795.405" P) 107, 
Ida.—Dement v. Caldwell,- 22 Ida. 


62, 125 P 200; Williams v. Caldwell, 
19° Ida 614,.094 B519;5 

Minn.—In re Isles Park Lake, 152 
Minn, 29, 188 NW 54. 

Mo,.,—Reinert Bros. Constr, Co. v. 
Whitmer, (A.) 206 SW 387; Walsh 
v. Monett First Nat. Bank, 139 Mo. A. 
641, 123 SW 1001; Barber Asphalt 
Pav. Co. y. O’Brien, 128 Mo. A. 267, 
107 SW 25. 

Mont.—Harvey v. 5G 
Mont. 407, 188 P 897. 

Oh.—Canton v. Wagner, 54 Oh. St. 
329, 45 NE 953, 

Or.—Kershaw v. Willamina, 119 Or. 
543, 250 P 235; Haner vy. Eugene, 95 
Or. 596, 187 P 841,.188 P 711; Fry v: 
Salem, 84 Or. 184, 164 P 715; Smith 
v. Jefferson, 75. Or. 179, 146 P 809; 
Rogers v. Salem, 61 Or. 321, 122 P 
He one v. Portland, 26 Or. 410, 


Townsend, 


250. [44 C. 5.) 


the area or street or portions thereof to be im-, 
proved,®® the material to be used,®°* and in case 
of. sewers, the diameter,®® also an estimate of the | 
cost of the improvement,?* where the resolution 
or ordinance of intention was required to contain 


such estimate,®*? and a statement 


cost of the improvement will be defrayed.% 
tice is not invalidated as to property which has 
been properly described by the fact that in a second 
publication it includes an additional improvement 
which does not affect such property.*® 

Failure. to state minute details, where the notice © 


Ss. D.—Eckhart vy. C. H. Atkinson 
Pav. Co., 46 S. D. 147,191 NW 441; 
Haggart v. Alton, 38 S. D. 527, 162 
NW 158. 

Wash.—Felker v. New Whatcom, 
16 Wash. 178, 47 P 505. 

[a] An erroneous description in 
the notice (1) is cured by a correct 
description in the plans and specifi- 
eations referred to. Eckhart v. C. H. 
Atkinson Pay. Co., 46 S. D. 147, 191 
NW 441. (2) But reference to an or- 
dinance of intention for “further par- 
ticulars” is insufficient where the no- 
tice contains no hint or intimation in 
the description of an improvement 
of new and unnamed street. O. E 
Johnson Corp. v. Los Angeles, 198 
Cal. 308, 245 P 164. 

[b] If the plans and specifications 
are not on file the reference will not 
incorporate them into the notice. 
Loomis v. Little Falls, 66 App. Div. 
299, 72 NYS 774. 

[ce] 
to do not contain the necessary in- 
formaticn, the reference is nugatory. 
O. T. Johnson Corp. v. Los Angeles, 
198 Cal. 308, 245 P 164 [foll Bogue 
v. Los Angeles, 198 Cal. 327, 245 P 
173]; Carson v. Salem, 84 Or. 193, 164 
P 718; Lord v. Salem, 84 Or. 192, 164 
P 717; Fry v. Salem, 84 Or. 184, 164 
P 715; Jones v. Salem, 63 Or. 126, 123 
P 1096; Randall v. Salem, 62 Or. 509, 
123 P 1099. ; 

[dj Reference in the caption and 
not in the notice itself is not suffi- 
cient. Johnston v. Hardin, 55 Mont. 
574, 179 P 824, 

[e] Reference to wrong map may 
be cured by correct republication of 
notice. Thomas v. Petaluma, 33 Cal. 
A. 547, 165 P 1021. 

93. Cal.—O. T. Johnson Corp. v. 
Los Angeles, 198 Cal. 308, 245 P 164; 
McNutt v. Los Angeles, {87 Cal. 245, 
201 P 592;, Peck v. Stassforth, 156 
Cal, 201, 103 P 918; White v. Harris, 
116 Cal. 470, 48 P 382. 

Colo.—Denver v. Dunning, 33 Colo. 
487, 81 P 259. 

Conn.—Angus v. Hartford, 74 Conn. 
27, 49 A 192. 

Ill.—Owen vy. Chicago, 53 Ill. 95. 

Ind.—Stephenson v. Salem, 14 Ind. 
A. 386, 42 NE 44, 948. 

Iowa.—Reed v. Cedar Rapids, 137 
Iowa 107, 111 NW 1013. 

Me.—Jones v. Portland, 57 Me. 42. 
A rea oa cee y. St. Louis, 31 Mo. 
64. 

_ a ee v. Orange, 32 N. J. 

N. Y.—Matter of Orange St., 50 
HowPr 244. 

Ger aerate! v. Dayton, 6 OhNPNS 
369. 

Okl.—Wilburton vy. McConnell, 119 
Okl. 242, 249 P 708. 

Or.—Fry v. Salem, 84 Or. 184, 164 
PHIAD: 

R.-I.—In re Mt. Pleasant Ave., 10 
Re. 1320; 

S. D.—Eckhart v. C. H. Atkinson 
Pav Co., 46 S. D. 147, 191 NW 441. 

Wash.—Collins v. Ellensburg, 68 
Wash: 212, 122 P 1010. 

Ont.—Sutton v. Port Carling, 3 
Ont. L. 445, 1 OntWR 67. 

{a]‘ Ordinary acceptation of terms. 
—rA notice will be held sufficient 
when, giving the words their. ordi- 


If the specifications referred | 
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telling how the 
A no- 


its direction.® 


nary popular signification and refer- 
ring them to the context, they are 
particular as to the commencement, 


‘termination, or route of a proposed 


street, although the description is 
somewhat confused if the words are 
given their strict literal sense. 
Woodruff v. Orange, 32 N. J. L. 49. 

[b] Sufficiency of description.—A 
notice that the imprevement is to be 
of “the westerly portion of Congress 
street” is sufficient. Jones v. Port- 
land, 57 Me. 42. 

[c] Omission of “west” from des- 
ignation of streets may be harmless. 
Reed v. Cedar Rapids, 137 Iowa 107, 
111 NW 1013. 

{d] Name of street not legally 
adopted is insufficient. Peck v. Ber- 
nard, 12 Gal. A. 558, 108 P 55. 

[e] Specific property in district 
need not be described when the dis- 
trict is properly described. McGarry 
v. Ellis, 54 Cal. A. 622, 202 P 463. 

{f] Statement of exempt property 
(1) is not necessary when the dis- 
trict is properly described. McGarry 
v. Ellis, 54 Cal. A. 622, 202 P. 463. 
(2) A first resolution for a public im- 
provement, stating that the right of 
way of a street railway in a street 
to be improved was excepted from 
the improvement, does not materially 
vary from a notice of public hearing 
which fails so to state. McLennan 
v. Chicago, 218 Ill. 62, 75 NE 762. 

[g] Where street is known by two 
names it is not improper to use both 
in designating it, although it was 
dedicated by but one of such names, 
Cy ia v. Jefferson, 75 Or. 179, 146 P 

[h] Property “to be assessed” 
need not be described.. Giles vy. Rose- 
burg, 96 Or. 453, 189 P 401, 1119. : 

[i] Failure of notice to comply 
with requirement that it specify 


| street or part thereof to be improved 


is not cured by reference to plans 
and specifications made in the notice 
as a means of ascertaining details 


|}and kind of improvement and not for 


purpose of delineating description of 
portion of street to be improved. Fry 
v. Salem, 84 Or. 184, 164 P 715. 

94.. Wigodsky v. Holstein, 195 
Iowa 910, 192 NW 916; Verdin vy. St. 
Louis, 131 Mo. 26, 838 SW 480, 36 SW 
52, 27 SW 447; Byers v. Sheridan, 97 
Or. 154, 191 P 851; Ladd v. Spencer, 
23 Or. 198, 31 P 474; Lampasas v. 
Huling, (Tex. Civ, A.) 209 SW 213. 

[a] Kind of paving and reference 
to plans or specifications may be re- 
quired. Phcenix Brick, etc., Co. v. 
Peete County, 257 Mo. 392, 166 SW 

95. Atlanta v. Gabbett, 93 Ga, 266, 
20 SE 306. 

96. South Park Comrs. v. Wood, 
270 Ill. 268, 110 NE 349; Lanphere v. 
Chicago, 212 Ill, 440, 72 NE 426; 
North Yakima v. Seudder, 41 Wash. 
15, 82 P 1022; Walkerville Boat Co., 
Ltd. v. Ford City, 25 OntWN 652. 

[a] Amount left blank.—The pub- 
lication of a resolution is not invali- 
dated by the fact that because of a 
clerical error the amount of the esti- 
mate was left blank, since by such 
an obvious error the property owner 
was put on his inquiry, and in effect 
directed to an examination of the 


cable,® requiring 


\ 4 


F§§ 2411-2412" 


is otherwise sufficient, becomes immaterial,’ such as 
the failure to state in a notice that water, gas, and 
sewer connections with abutting property will be 
made,? or that gutters will be constructed.? 

[§ 2412] e. Service*—(1) In General. 
ner of service of the notice is usually provided for 
by charter or statute, but under a provision that, 
the council shall give notice, it may,delegate the 
duty to a ministerial officer to be exercised under 
The mode of service must accord 
strictly with the provisions of the statutes appli- 
or permitting personal notice,’ con- 


The man- 


estimate on file. North Yakima v. 
Scudder, 41 Wash. 15, 82 P 1022. 

[b] Estimate in gross is sufficient 
in the notice where such estimate in 
the resolution of intention was suffi- 
cient. South Park Comrs. v. Wood, 
270 Ill. 2638, 110 NE 349. 

$7. See supra § 2404. 

98. Cal.—German Sav., etc,, Soc. v. 
Ramish, 138 Oal. 120, 69 P 89,°70 P 
1067. 

Ida.—Williams v. Caldwell, 19 Ida. 
514, 114° P 519. 

Iil.—Hoopeston y. Smith, 272 Ill. 
604, 112 NE 266. 

Iowa.—Spalti v. Oakland, 179 Iowa 
59, 161 NW 17. j 

Mich.—Specht v. Detroit, 20 Mich. 
168. 

Mo.—St. Louis v. Bell Place Realty 
Co., 259 Mo. 126, 168 SW 721. 

N. J.—Burstiner v. East Orange, 
100 N. J. L. 385, 127 A 248. 

Oh.—Canton v. Wagner, 54 Oh. St. 
329, 45 NE 953. 

Or.—Dennis .v. Willamina,: 80 Or. 
486, 157 P 799. é 

Wash.—Buckley v. Tacoma, 9 
Wash, 253, 37 P 441, 

Ont.—Hodgins v. Toronto, 1 Ont 
WN 31, 14 OntWR 642. : 

[a] Failure to state the time over 
which the cost would be spread may 
invalidate the notice. Hodgins v. To- 
ronto, 1 OntWN 31, 14 OntWR 642. 

99. Felker v. New Whatcom, 16 
Wash. 178, 47 P 505. 


1.. Cal.—City St. Impr. Co. v. Tay- 


lor, 188 Cal. 364, 71 P 446. 

Iowa.—Wigodsky v. Holstein, 195 
Iowa 910, 192 NW 916; In re Apple, 
161 Iowa 314, 142 NW 1021; Nixon 
v. Burlington, 141 Iowa 316, 115 NW 
239, 18 AnnCas 1037. 

La.—Gurley v. New Orleans, 124 
La. 390, 50-°S 411. 

, Mo.—Badger Lumber Co. v. Mul- 
lins, 310 Mo. 602, 275 SW 957; Gist v. 
Rackliffe-Gibson Constr. Co., 224 Mo. 
369, 128 SW 921. 

N. Y.—Donovan v. Oswego, 90 App. 
Div. 397, 86 NYS 155. 

2 Donovan _v. Oswego, 90 App. 
Div. 397, 86 NYS 155. -But see Jack- 
son v. Greaves, 1384 Miss. 63, 98 S 837 
(where ‘water and sewer connec- 
tions” was considered as a separate 
and _distinet improvement from a 
“paving” improvement, making the 
rule of the text inapplicable). 

3 City St. opts Co. v. Taylor, 138 
Cal. 364, 71 P 446. 

4 Service of notice 


‘ generally see 
Notices [29 Cye 1118]. ; 


5. Hand v. Elizabeth, 31 N. J. E: 


547; Ladd vy. Spencer, 238 Or. 193, 31 
P 474. 

6 See cases supra this section; 
and passim §§ 2410, 2411. 

7 Conn,—Peck vy. Bridgeport, 75 
Conn, 417, 538 A 893, 

lowa.—Burget v. 120 
Iowa 432, 94 NW 933, 
Mart ea ee v. Lowell, 11 Gray 


Greenfield, 


N. J.—Loeker v. South Amboy, 62 
Nivd. 97, (40; AU 637. 

N. Y.—In re Ludlow St., 59 App. 
Div. 180, 68 NYS 1046 [aff 172 N. Y. 
542, 65 NE 494]; Peo. v. Whitney’s 
Point, 32 Hun 508 [aff 102 N. Y. 81, 
6 NE 895]. 


Oh.—Roberts v. St. Bernard, 8 Oh. 


Foor later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


i} 


3 


) 


structive service,® or both® as the case may be. 


Under some provisions service may be made by a 
delivery of the notice at the residence of the 
owner,’ or by a mailing of the notice by the city 
elerk.11 Where constructive notice is authorized,'* 
this is usually done by publication*® or by posting,** 
but sometimes both publication and posting are re- 
quired. A statutory provision for notice by pub- 
lication ‘‘and’’ posting was held to require the latter 
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mode only when publication could not be had.1¢ 

Notice by telephone has been held a sufficient com- 
pliance with a statute requiring actual service of 
notice.1* 

[§ 2413] (2) By Publication.18 Required or 
permitted constructive service of the notice by 
publication in a newspaper or other periodical’? 
is sufficient when made in compliance with statu- 
tory or charter provisions?® as to kind?) and num- 


Cire etn, Ss.) 22, 29) Oh: Cir.” Ct. 
ic sstace vy. Fond du Lac, 42 
Wis. 287 f 


nt.—In re Hodgins, 26 Ont. 480. 

Bec peein y. Crawford, 39 Que. 
Super. 539. a 

“In the absence of any provision 
for constructive notice, it is well set- 
tled that reasonable actual notice 
must be given to the person to be 
affected of a time and place when 
and where he may be heard.” Landis 
y. Vineland, 60 N, J. Li. 264, 270, 37 

25, 

3 tai Where publication is not ex- 
clusive mode, notice personally served 
upon the property owner is sufficient, 
Peck vy. Bridgeport, 75 Conn. 417, 53 
A 893. P 

[ob] Where constructive service is 
permitted, but not exclusively | re- 
quired, personal service is sufficient. 
Peck v. Bridgeport, 75 Conn. 417, 53 
A 893. 

[ec] Although addressed to an- 
other a party may be bound by _ ac- 
tual knowledge. Roberts v. St. Ber- 


nard, 8 Oh. Cir, Ct. N. S. 22, 29 Oh. | 


Cir. Ct.. 725, 

Personal service of notice generally 
see Notices [29 Cyc 1119]. 

-g U.Si—Lent v. Tillson, 140 U: S. 
316, 11 SCt 825, 35 L ed, 419 [aff 72 
Cal. 404, 14 P 71]. 

Ala.—Schwend v. Birmingham, 215 
Ala. 491, 111 S 205, 

Ark.—Boaz v. Coates, 114 Ark, 23, 
169 SW 312. : 

Cal.—O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164; 
Hayes v. Handley, 182 Cal. 273, 187 
P 952; Barber Asphalt Pav. Co. v. 
Costa, 171 Cal. 138, 152 P 296; Stan- 
wood v. Carson, 169 Cal. 640, 147 P 
562; Haskell v. Bartlett, 34 Cal. 281; 
Beale v. Santa Barbara, 32 Cal, A. 
235, 162 P 657; Pierce v. Los Angeles, 
15. Cal, A. 702, 115 P 746. 

Conn.—Peck v. Bridgeport, 75 
Conn, 417, 53 A 893. 


eee he a v, Lewiston, 13, 
Ida. 388, 90 P 348. 
‘ Til. Bellwood v. Latrobe Steel, 


ete., Co., 238 Ill. 52, 87 NE 66; Hast 
St. Louis v. Davis, 233 Ill, 553, 84 NE 
674; Marshall v. Peo,, 219 Ill. 99, 76 


B 70. 
feta er v. Woods, 166 Ind. 44, 
76 NE 624, : 
lowa.—Zalesky v: Cedar Rapids, 


118 Iowa 714, 92 NW 657. 
Ky.—Chesapeake, etc, R, Co. Vv. 
Mullins, 94 Ky. 355, 22 SW 558, 15 
KyL 139. 16 
¥a.--Shreveport y. Riley, 140 La. 
565, 73 S 681; Gurley v. New Orleans, 
124 La. 390, 50 S 411. 
Md.—Montgomery County v, Hen- 
derson, 122 Md. 533, 537, 89 A 858 
[eit Cyc]; Wannenwetsch v. Balti- 
more, 111 Md. 32, 73 A 701. 
Mass.—Hildreth v. Lowell, 11 Gray 
D iichz Audites Gen, vy. Calkins, 136 
Mich. 1, 98 NW 742. 
Minn.—State v. Pillsbury, 82 Minn. 
9, 85 NW 175. f 
Se jackson v. Tucker, 136 Miss. 
101 S 708. : 
ee einerman v. Williams, 205 
Mo. A. 364, 224 SW 1017; Webb v. 
Strobach, 143 Mo. A. 459, 127 SW 
eRe Neilson Vv. poets Omaha, 84 
br, 434, 121 NW 3 
mon J.—Boice vy. Plainfield, 38 N. J. 
is. .-9.5. 
sate Y—In re Amsterdam, 126 N. Y. 


158, 27 NE 272; In re Anderson, 60 
N. Y. 457. 

Oh.—Thatcher v. Toledo, 22 Oh. 
Cir, CEN. S293) 2 On. FA. (357: State 
v. Mt. Vernon, 4 OhNPNS 317. 

Okl:—Staley v. Park, 257. PRP; 311; 
Mansell v. New Cordell, 120 Okl. 187, 
250 P 920; Alley v. Muskogee, 53 Okl. 
230) 1565P) 315. 

Or.—Haner vy. Eugene, 95 Or, 596, 
187 P 841, 188 P 711. 

Pa.—Olds v. Erie City, 79 Pa. 380; 
ae re Womelsdorf Alley, 8 Pa. Co. 

Tex.—Wooten v. Texas Bitulithic 
Cor, (Civ. TAS) c2IB SW Fas: 

Utah.—Salt Lake, ete, R. Co. v. 
Py eon City, 66 Utah. 521, 244 P 

Wash.—Beach  v. 
Wash. 287, 141 P 703. 

Ont.—Hatton v, Peterborough, 16 
OntWN 191. 

9. Hand v. Elizabeth, 30 N. J, L. 
365 [aff 381 N. J. L. 547]; Seanlan v. 
Horton, (Tex. Civ. A.) 274 SW 346; 
In re McCrae, 8 Ont. L. 156, 3 OntWR 
868, 24 .CanLTOccNotes 346 [rev 7 


Bellingham, 


OccNotes 129]. 
10. 


Oh. Cir, Ct: N.S. 22, 29 Oh; Cir. Ct. 
725. ! 

11. McNutt v. Los Angeles, 187 Cal. 
245, 201 P 592; Lewis v. Chapman, 
147 Ga. 408, 94 SE 249; Springer v. 
Chicago, 308 Ill. 356, 139 NH 414; 


NE 1035; Oak Park v. Swigart, 262 
Ill. 614, 104 NE 1033; Minnesota 
Transfer R. Co. v. St. Paul, 165 Minn. 
8, 205 NW 609, 207 NW 320. 

[a] Although not received by the 
owner a notice is valid where it was 
duly depasited in the mails, Springer 
v. Chicago, 308 Ill. 356, 1389 NE 414; 


NE 1083. 
[b] Under statutes requiring pos- 
tal card notice of hearing in initiation 


in a final order for paving was suffi- 
cient to bring property of one receiv- 
ing notice within the improvement. 
Minnesota Transfer R. Co. v. St. Paul, 
165 Minn, 8, 205 NW 609, 207 NW 
320. 

Mailing of notice generally see No- 
tices [29 Cyc 1123]. 

12. See supra text and note 8. 

13. See infra § 2413. 

14. See infra § 2414, 

15. See Miller v. Portland, 62 Or. 
36, 123 P 64 (Portland Charter § 276). 

16 Gill v. Dunham, 4 Cal. Unrep. 
Cas. 229, 34 P 68; Washburn y. Ly- 
ons, 97 Cal. 314, 32 P 310, 

[a] It is only in a city where no 
newspaper is published as well as 
circulated that notice by posting 
alone can be given. Coleman sv. 
Spring Constr. Co., 41 Cal. A. 201, 182 
P73. 

17. Begin v. Crawford, 39 Que. Su- 
per. 539. 

18. Publication of notice generally 
see Notices [29 Cye 1119]. 

19. See supra § 2412; 
this section. 

{a] Actual knowledge of property 
owner is unnecessary where» notice 
is published as required by statute. 
Haner v. Eugene, 95 Or, 596, 187 P 
841, 188 P 711. 

[b] Notice to property owners to 
construct improvement may be given 


and infra 


80, 


Ont. L. 146, 3 OntWR 233, 24 CanLT |} 


| Mo. A. 364, 224 SW 1017. 
Smith v. Lightson, 182 Cal. 41, 
186 P 769; Roberts y. St. Bernard, 8} 


Mt. Carmel v. Risley, 263 Tll. 299; 104] 


Oak Park v. Swigart, 262 Ill. 614, 104. 


of proceedings for improvement, and | 
another similar notice for hearing on 
assessment, the first notice resulting | 


by publication, unless the statute ex- 


pressly provides for actual notice. 
Marshall y. Peo., 219 Ill. 99, 76 NE 
70; Dyer v. Woods, 166 Ind. 44, 76 NE 
624; Shreveport v. Riley, 140.La. 565, 
73 S 681; Webb v. Strobach; 143 Mo. 


A. 459, 127 SW 680. 
U 


20. . Si—Lent) v. Tillson, 140 U. 
S. 316, 11 SCt 825, 35 L. ed. 419 [aff 
72 Cal. 404, 14 P 71). , : 

Ala.—Schwend v, Birmingham, 215 
Ala. 491, 111 S 205. 

Ark.—Boaz v. Coates, 114 Ark, 23, 
169 SW 312. 

Cal.—Gill v. Dunham, 4 Cal. Unrep. 
Cas. 229, 34 P 68; Washburn vy. Lyons, 
97 Cal. 314, 32 P 310; Haskell v. Bart- 
lett, 34 Cal. 281. 

Ida.—McGilvery v, Lewiston, 
Ida. 338, 90 P 348. 

Jowa.—Durst v. Des Moines, 150 
Iowa 3870, 130 NW 168. 

Md.—Whiteley vy. Baltimore, 113 
Md. 541, 77 A 882, 

Mich.—Auditor Gen. v. Calkins, 136 
Mich, 1, 98 NW 742. 
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Miss.—Jackson y. Williams, 92 
Miss. 301, 46 S 551. 
Mo.—Hinerman v. Williams, 205 


Nebr.—Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453. 

N. J.—State v. Orange, 54. N. J. L. 
111, 22 A 1004, 14 LRA 6%, 
jae Y.—In re Anderson, 60 N. Y. 
Jt, 


Okl.—Jenkins y, Oklahoma City, 27 
Okl. 230, 111 P 941, Sg 

Or.—Clinton v, Portland, 26 Or. 410, 
38 P 407. 

Pa.—Olds y. Erie City, 79 Pa. 380. 

Tex.—Scanlan v. Horton, (Civ. A.) 
274 SW 3846, 

ete eRe -Coutve 


Utah.—Salt Lake, 
66 Utah 521, 244 P 


Payson City, 
138. 

Wash.—Beach vy, Bellingham, 80 
Wash. 287,141. P 7038.0 9 - 

Ont.—In re McCrae, 8 Ont. L. 156, 
3 OntWR 868, 24 CanLTOceNotes 346. 

21. See'cases infra this note. 

fa] Change in the name of the 
newspaper from that under which it 
was ordered to be published by coun- 
cil’s resolution does not affect the va- 
lidity of the notice. Clinton vy. Port- 
land, 26 Or. 410, 38 P 407. 

{b] Circulation.—Where the stat- 
ute authorizes publication in a news- 
paper having a bona fide circulation 
in the county, publication in a news- 
paper which has only a nominal cir- 
culation is invalid. Boaz.v. Coates, 
114.) Ark; 23, 169 SW ° 3812.. See 
Schwend v. Birmingham, 215 Ala. 
491, 111 S 205 (evidence admissible 
that newspaper had general circula- 
tion); Cardillo yv. Bound. Brook, 
(N. J. Sup.) 127 A 792 (where ordi- 
nance was set aside for failure to 
publish in newspapers circulating in 
the municipality at least two days 
before final passage). 

[ec] Language.—(1) If the statute 


requires a notice to be published in 


a daily newspaper, but does not 
specify the language in which it 
must be published, publication in. a 
German newspaper in the Hnglish 
language is proper. Richardson vy. 
Tobin, 45 Cal. 30. (2) But a statute 
requiring notice to be published in a 
German newspaper requires a publi- 
cation in the German language. 
Whiteley v. Baltimore, 113 Md. 541, 
77 A. 882; State v. Orange, 54 N. J. L. 
111, 22 A 1004, 14 LRA 62. See also 
supra § 847 in 48 C, J. 

id] Official newspaper.—Where the 
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“e newspapers in which the notice must ap- 
ae ie aoe ie publication,?? the number of 
times it must be published, and the. frequency 
The method of publicaien 

i eneral statute may be followed, 
eileen Oe different method.”® 
Construing various provisions, it has been held 
that notice may be published in only one edition 
of a daily paper,?? in a paper that has no Sun- 
day edition,?® or is not issued on Monday.*® Where 
the .charter requires publication in ee a news- 

roper publication in one official news- 
ae wale an tivalidated by a defective publica- 
It has been held that a 
publication of notice for the prescribed period is 
sufficient, although not for the period named in 
the order of publication.*t Where an act requiring 
notice of an application to the court for the appoint- 


pear, 
of the publications.”° 


although the charter prescribes a 


paper will not 


tion in another paper.*° 
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ment of assessors fixes no time for the publication of 


statute provides that notice is to be 
pablished in a newspaper which has 
the contract for the city printing, 
publication is insufficient if made 
merely in a newspaper which has a 
general city circulation. Haskell v. 
Bartlett, 34 Cal. 281. - 

[e] Place of publication. — (1) 
Where the notice is required to be 
given in a newspaper published in 
the municipality, notice in a news- 
paper elsewhere published is insuf- 
ficient, although the newspaper has 
a general circulation in the munici- 
pality. Langstaff v. Durant, 111 
Miss. 818, 72 S 236, 681. (2) But the 
statute is satisfied by a notice in a 
newspaper published in the city, al- 
though a part of the building con- 
taining the business office of the 
newspaper is outside the city limits. 
Stanwood v. Carson, 169 Cal. 640, 147 

562. 
a [f] Inapplicability of statute.—A 
statute, requiring publication of notice 
in two newspapers, representing two 
political parties casting largest num- 
ber of votes at preceding election, 
where county, city, town, or school 
officers are required to publish notices 
affecting county, township, _ city, 
town, and school affairs, is held not 
applicable to notices of construction 
of sewer by town board of trustees, 
since board was not acting strictly 
in town matter and by virtue of its 
position as representative of | town, 
but by virtue of statute specifically 
conferring power on it. Peck v. Wm. 
M. Birch Co., 80 Ind. A. 58, 139 NE 


696. | ; 
22, See cases infra this note. 
[a] If the statute requires the no- 


tice to be published in all of the 
newspapers employed by the corpora- 
tion, a failure to make publication in 
one of the newspapers will invalidate 
the notice. In re Phillips; 60 N. Y. 
16 [rev 2 Hun 212, 4 Thomps. & C. 
484]. 

as Impossibility of compliance. 
—In case a statute requiring publi- 
cation in two newspapers cannot be 
complied with by reason of the fact 
that there is but one paper in the 
city, publication in such paper has 
been held sufficient in conjunction 
with actual notice. Darlington vy. 
Com., 41 Pa. 68. : 

23. Merrifield v. Scranton City, 5 
Pa. Co. 388. 

[a]. Where five days’ notice is re- 
quired before an ordinance may be 
passed, a notice must be published 
five days before the passage of the 
ordinance, but not. necessarily five 
days before its introduction. Merri- 
field v. Seranton City, 5 Pa. Co. 388, 

Time of notice generally see supra 
§ 2409. 

24. See cases infra this note. 

[a] Compliance shown.—Nelson y, 


South Omaha, 84 Nebr. 434, 121 NW 
453; Guest v. Brooklyn, 9 Hun 198 
{rev on other grounds 73 N. Y. 611 
mem]; Jenkins v. Oklahoma City, 27 
OK). 230, 1326P 9415 Salts lake, ‘etc., 
R. Co. v. Payson-City, 66 Utah 521, 
244 P 138. 

[b] Compliance not shown.—Peo. 
v: McCain, 50 Cal. 210; Haskell v. 
Bartlett, 34 Cal. 281; Auditor Gen, v. 
Calkins, 1386 Mich. 1, 98 NW 742; 
Pauls Valley v. Carter, 101 Okl. 205, 
224 P.528; Hnid v. Gensman, 76 Okl. 
90, 181 P 308. 

[c] A single publication (1) sat- 
isfies a statute which is silent as to 
the number of publications required. 
McGilvery v. Lewiston, 13 Ida. 338, 
90 P 848; Durst v. Des Moines, 150 
Iowa 370, 130 NW 168; Central Sav. 
Bank vy. Baltimore, 71 Md. 515, 18 A 
809, 20 A 288. (2) An act requiring 
a stated number of days’ notice has 
been held to require in terms but one 
publication. Central Sav. Bank -v. 
penne, 71 Md. 515, 18 A 809, 20 A 


[a] At least two publications are 
necessary where the statute requires 
a publication for a blank number of 


gaye Olds v. Erie City, 79 Pa. 
380. 

25. See cases infra this note. 

[a] Alternate issues.—Where pub- 


lications were required to be made 
in alternate issues of a newspaper, 
the fact that one of the publications 
followed the preceding one without 
the intervention of the alternate is- 
sue did not invalidate the notice. 
Gilmore v. Utica, 15 NYS 274 [aff 131 
N. Y. 26, 29 NE 841]. 

.[b] Consecutive issues.—(1) Stat- 
utes requiring publication in a news- 
paper for a given number of consecu- 
tive days are construed as requiring 
publication only on those days on 
which ‘the newspaper is regularly 
issued. Perine vy. Lewis, 128 Cal. 236, 
60 P 422, 772; Hinerman v. Williams, 
205 Mo. A. 364, 224 SW 1017; Fel- 
lows v. Dorsey, 171 Mo. A. 289, 157 
SW 995; Trenton v. Collier, 68 Mo. A. 
483; Alley v. Muskogee, 53 Okl. 230, 


'156 P 3815; Columbia Bank v. Port- 


land, 4%.Or.;1, 67°P 1112. '(2) Publi- 
eation in two issues of a weekly pa- 
per is sufficient compliance with the 
requirement of publication for two 


consecutive weeks. Brunswick  v. 
Benecke, 289 Mo. 807, 283 SW 169. 
(3) Publication on Saturday and 


Sunday will be a publication for two 
consecutive days. Smith v. Hazard. 
110 Cal. 145, 42 P 465. 

26. Beach v. Bellingham, 80 Wash. 
287, 141 P 7038. 

27. Guest v. Brooklyn, 9 Hun 198 
{rev on other grounds 73 N. Y. 611]. 

28. Perine v. Lewis, 128 Cal. 236, 
60 P 422, 772;: Columbia Bank v. 
Portland, 41 Or. 1, 67 P 1112. 


[§§ 2413-2414 


such notice, an appointment made by the court after 
a publication amounts to an implied approval of 
such publication equivalent to a previous order.’2 

Place in paper. 
prescribe the position of the notice in the news- 
paper, complaint cannot be made that the noti¢e 
was published in an inconspicuous part of the 
paper,** or in a supplement of the paper.*4 

Designation of paper by council is permissible 
where the statute failed to make the designation.?° 
The designation of a newspaper in which the reso- 
lution shall be published may be embodied in the 
resolution itself.°¢ 

[§ 2414] (3) By Posting.?7 
quired or permitted notice by posting®* must comply 
with the statutory or charter provisions authorizing 
such mode of giving notice.°9 
as to the places where the notice must be posted,?° 


Where the statute does not 


To be sufficient re- 


Statutory provisions 


29. Trenton vy. Collier, 68 Mo. A. 
483 (the publication of a resolution 
providing for a street improvement 
iM a daily newspaper for two con- 
Secutive weeks, as from June 1 to 
June 15, was sufficient, although 
there intervened Mondays when there 
were no issues of such paper, and in 
fact there were only thirteen. inser- 
tions), 

30. Gilmore y. Utica, 15 NYS 274 
[aff 131 N. Y. 26, 29 NE 841}. 
net. Chambers y. Satterlee, 40 Cal. 


32. State v. Hennepin County Dist. 
Gis 33 Minn. 235, 252, 22 NW 625, 


33. Rolla y. Schuman, 189 Mo. A. 
252, 175 SW 241; Webb vy. Strobach, 
Sot ee 127 SW 680. 3 

; ent v. Tillson, 140 U. S. 316, 
11 SCt 825, 35 L. ed. 419 [Laff 72 Cal. 


40h 14e Partie 

- Hayes vy. Handle 18 

278, ist P 952, Pn ae 
a Where statute does not desic- 

nate boara which shall select the 

paper publication in a newspaper des- 

ignated by the council is sufficient. 

wes v. Handley, 182 Cal. 273)°187 


36. King v. Lamb, 117 Cal. 401, 49 


P 561 
37. Posting of notice gen 
Penlcesst2y Cyedissy. re rescivry ds y 
i ee supra 2412; 
ee this dectinn. rime 
a As depending on mode o 
originating proceeding's.— ‘The Geo 
acts provide two kinds of notices; the 
one by handbills posted in conspicu- 
ous places along the route of the pro- 
posed improvement, the other by pub- 
lication of the ordinance in news- 
papers, The first applies where the 
abutting property owners take the ini- 
tial steps by petition, and the second 
where the borough council proceeds 
of its own volition without such pe- 
tition. Warner y. Coatesville Bor- 
ough, 281 Pa. 141, 153, 80 A 576. 

39. Coleman y. Spring Constr. Co. 
41 Cal. A. 201, 182 P 473; Hildreth 
v. Lowell, 11. Gray (Mass.) 345; 
Langstaff v. Durant, 111 Miss, 818° 
72 S 236, 681; Smith’ v. Jefferson, 78 
Or. 179, 146 P 809; Warner vy. Coates- 
ville Borough, 231 Pa. 141, 80:A 576: 
po ne infra this section. : 

5 ee cases infra thi ! 
notes 42, 43. Tiger 

[a] For improvements in differ- 
ent parts of the city it was held not 
necessary to post in one street no- 


tice of improvements in another. 
Dowling vy. Hibernia Sav., ete., Soc., 
143 Cal. 425, 77 RP 141; Bates v. 


Twist, 138 Cal. 52, 70 P 1023; Sacra- 
mento Pay, Co. vy, Anderson, 1 Cal, A 
672, 82 P 1069. ; 

[b]| Need not be posted in a block 
excluded from the work of improve- 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wi 


ie 
§§ 2414-2416] 


and as to the form of the notice,*! must be substan- 
tially complied with, such as provisions requiring 
that the notices must be posted at stated intervals 
along the line of the improvement,‘? and that a 
notice must be posted near the door of. the council 
chamber in order that any interested person may 
have ready access to the information contained 
therein.** Where the statute specifies the height 
of the letters in which the notice is to be printed,** 
a substantial variation from the specification will 
invalidate the notice,*® but in accordance with the 
maxim ‘‘De minimis non curat lex,’’4* the notice 
will not be held invalid because of a trivial varia- 
tion from such specification,*7 and where the statute 
specifies the height of the letters in the title of 
the notice merely, the letters in the body of the 
notice need not conform to such specification.*§ 
Where it is required that a resolution of intention 
shall be posted, it is not necessary to post the names 
of those voting for and against the resolution.*® 

Time of posting is for the same period as required 
when notice is given by publication.®° A provision 
that fifteen days must elapse after the posting of 
a notice before the improvement could be ordered 
meant fifteen days after the first posting.®! 

[§ 2415] (4) Proof. Rules relating to the proof 
of service of notice generally®? govern the sufficiency 
of proof of service of the notice.°? Where the proof 
shows that personal service was made, the fact that 
the return was defective is immaterial;°* but in the 
absence of sufficient evidence aliunde, a return stat- 


ment.—Sacramento Pav. Co. v. An-yinch high. 
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Columbia Bank v. Port- 
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ing merely the fact of service, without reciting the 
manner of the service, is insufficient.>° 

In the case of notice by mail where proof, by 
force of statute, is required to be made by affi- 
davit,°® the affidavit must show that it was made 
in compliance with the requirement of the stat- 
ute.°” When this is done the affidavit, in the ab- 
sence of countervailing evidence, becomes conclusive 
evidence that such notice was properly directed,®* 
mailed,°® and delivered.®° 

In the case of newspaper notice, the affidavit of 
the publisher or printer may be sufficient, if such 
affidavit substantially complies with the statutory 
requirements,°! but an issue of the newspaper con- 
taining the notice is likewise competent evidence 
of the publication ;*? and a statement of publication 
in the clerk’s certified copy of an abstract of the 
proceedings has been considered prima facie evi- 
dence of publication.®? 

In the case of posted notice the affidavit of the 
officer authorized to post the notice may be sufficient 
proof of due service of notice,** unless such affidavit 
fails to state the facts required by the statute to 
be contained in the affidavit.® 

[§ 2416] 6. Protest or Remonstrance—a. In Gen- 
eral. The right of property owners to file operative 
and self-executing remonstrances against the making 
of improvements is not a constitutional right,®* and 
in the absence of a statute granting the privilege 
property owners have no right to arrest further im- 
provement proceedings by protest or remonstrance 5°” 


[a] Affidavit made four months 


derson, 1 Cal. A. 672, 82 P 1069. 

[ec] Where the extension of a 
street over tidelands is contem- 
plated, the posting of notices an- 
chored on floats out in the water, so 
that they appear between two and 
three feet above the surface, is a 
sufficient posting. West Berkeley 
Land Co. vy. Berkeley, 164 Cal. 406, 
129 P 281. 

41. See cases infra notes 44-49, 

42. Barber Asphalt Pav. Co. v. 
Costa, 171 Cal. 138, 152 P 296; West 
Berkeley Land Co. v. Berkeley, 164 
Cal. 406, 129 P 281; Gordon y. Ran- 
some-Crummey Co., 37 Cal. A. 755, 
174 P 906; Pierce v. Los Angeles, 15 
Cal. A. 702, 115 P 746; Pepper v. 
Neiman, 4 Cal. A. 55, 87 P 286; Sac- 
ramento Pav. Co.-v: Anderson, 1 Cal. 
Ay 672, 82 P 1069. 

[a] Distance between notices.— 
Where the statute requires the no- 
tices to be posted at intervals of 
three hundred feet along the pro- 
posed line of improvement, the fact 
that the interval between two of the 
notices was three hundred and nine 
feet does not invalidate the notice. 
Gordon v. Ransome-Crummey Co., 37 
Cal. A. 755, 174 P 906. 

43. Haughawout v. Percival, 161 
gent ‘491, 119 P 649, AnnCas1913D 

[a] Reason for requirement. — 
“The theory underlying the require- 
ment that the posting should be 
made ‘on or near’ the door of the 
council chamber was, no doubt, that 
owners whose property might be 
Subjected to liens would, in seeking 
to learn whether proceedings had 
been instituted, and what they were, 
naturally visit the place of meeting 
of the council, the body charged with 
the duty and power of ordering the 
improvement.” Haughawout v. Per- 
cival, 161 Cal. 491, 494, 119 P 649, 
AnnCas1913D 115. 

44. See statutory provisions. 

45. See case infra this note. 

[a] Thus the use of letters three- 
quarters of an inch high does not 

. Satisfy a statutory requirement that 
the letters.of the notice must be one 


land, 41 Or. 1, 67 P 1112. 


46. See 18. C. J. p 481. 
47. Williams v. Bisagno, 4 Cal. 
Unrep. Cas. 305, 34 P 640; Coleman 


v. Spring Constr. Co., 41 Cal. A. 201, 
182 P 473; Columbia Bank v. Port- 
land, 41 Or. 1, 67 P 1112. 

[a] Variation of one twenty-fifth 
of an inch is immaterial. Shepherd 
ve Chapin, 45 Cal. A. 645, 188 P 

AG 

48. Lawrence v. Portland, 85 Or. 
586, 167 P 587. 

King v. Lamb, 117 Cal, 401, 49 


50. Coleman v. Spring Constr. Co., 
41 Cal. A. 201, 182 P 473. See supra 
§ 2413. i 

aa. of notice generally see supra 

409. 

; 51. Oakland Sav. Bank v. Sullivan, 
107 Cal. 428,40 P 546; In re Bass- 
ford, 63 Barb. 161 [aff 50 N. Y. 509]. 

52. See Notices [29 Cyc 1119, 1122, 
1124]. 

53. See cases infra this section. 

54. Bailey v. Hermosa Beach, 183 
Cal. 757, 192 P 712; McEwen v. Coeur 
d’Alene, 23 Ida. 746, 132 P 308; Dyer 
v. Woods, 166 Ind. 44,.76 NE 624; 
Richter v. New York, 24 Misc. 613, 54 
NYS 150. 

55 “State v. St. Louis, 1° Mo. A. 
503 [aff 67 Mo. 118]. 

56. See statutory provisions. 

57. McNutt v. Los Angeles, 187 
Cal. 245, 201 P 592; Springer v. Chi- 
cago, 308 Ill. 356, 1389 NE 414. 

58 McNutt v. Los Angeles, 187 
Cal. 246, 201 P 592. F 

59. McNutt v. Los Angeles, supra. 

60.. McNutt v. Los Angeles, supra. 

61. Ida—McEwen vy. Coeur d’Alene, 
23 Ida. 746, 132 P 308; Williams v. 
Caldwell, 19 Ida. 514, 114 P 519. 

Iowa.—lIllinois Cent, R. Co. v. 
Pomeroy, 196 Iowa 504, 194 NW 913; 
Miller v. Glenwood, 188 Iowa 514, 
176 NW 373. 

Mont.—Harvey v. 
Mont. 407, 188 P 897. 

Okl.—Rawlins v. Warner-Quinlan 
Asphalt Co., 70 Okl. 309, 174 P 526. 

Or.—Clinton vy. Portland, 26 Or, 410, 
38 P 407. : 


* 


Townsend, 57 


Fed, 115. 


after publication is competent proof 
thereof. Illinois Cent. R. Co. -v. 
Pomeroy, 196 Iowa 504, 194 NW 913. 

[b] .Parol evidence is admissible 
to explain an ambiguous statement 
in the affidavit. Clinton v. Portland, 
26 Or. 410, 38 P 407. 

62. Harvey v. Townsend, 57 Mont. 
407, 188 P 897. : 

63. Delmar Inv. Co. v. Lewis, 180 
Mo. A. 22, 162 SW 675. 

64. Dowling v. Hibernia Sav., etc., 
Soc., 143 Cal. 425, 77 P 141; Gordon 
v. Ransome-Crummey Co., 37 Cal. A. 
755, 174 P 906; Smith vy. Jefferson, 
75 Or. 179, 146 P 809; Columbia Bank 
v. Portland, 41 Or. 1, 67 P 1112. 

[a] Time of the commencement 
of the posting need not be stated in 
the affidavit; it is sufficient if the 
time of the completion is given. 
Gordon v. Ransome-Crummey Co., 37 
Cal. A. 755, 174 P 906. 

[b] Who may make affidavit.—A 
deputy engineer posting notices of a 
street. improvement may make the 
required affidavit of such posting, 
where the deputies are clothed with 
the powers of the engineer. Colum- 
bia Bank v. Portland, 41 Or. 1, 67 P 
1112. 

65. Miller v. Portland, 62 Or. 26, 
L230 Oke 

[a] For example, where the affi- 
davit of the city engineer fails to 
state that the notices were conspicu- 
ously posted at each end of the line 
of improvement, but instead states 
merely the conclusion that the no- 
tices were posted in compliance with 
the charter, proof of a due service of 
notice is not thereby established. 
Miller v. Portland, 62 Or. 26, 123 P 
64. 

66, Brougham v. Kansas City, 263 

“At most a protest is but a statu- 
tory privilege and partakes in its 
nature of none of the essentials of 
an inherent right.” Stone v. Jeffer- 
son, (Mo.) 293 SW 780, 782. 

67. Brougham v. Kansas City, 263 
Fed. 115; Shepherd v. Chapin, 45 
Cale At 046,, vESSe Povo (di a SsrhOm tl rave 
Silverton, 97 Or, 441, 190 P 971. 
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and a statute authorizing a city to make certain 
improvements, without allowing the property own- 
ers to protest, has been held to be valid®* as against 
the objection that it infringed the constitution by 
denying due process of law,°® or equal protection 
of law,’° where all persons within its purview were 
subjected to like conditions."+ 
Statutory right. It is frequently provided by 
the statutes that the owners in the improvement 
district may prevent the making of the proposed 
improvement by filing a formal protest or remon- 
strance within the time prescribed by the statute.” 
Such a statute is mandatory,’* and under its pro- 
visions a sufficient remonstrance will deprive the 


MUNICIPAL CORPORATIONS 


farecpgtaaten 


municipal authorities of jurisdiction to make the 


improvement," unless the improvement is of a kind 
‘clearly excepted from the operation of the stat- 


ute.” However, if the protest is adjudged to be 
insufficient the city may proceed with the improve- 
ment;7* but an erroneous determination that a re- 
monstrance is insufficient does not oust the council 
of jurisdiction to make the improvement,’’ nor does 
the adoption of a report that a certain remonstrance 
is effective, when in fact it is not, deprive the 
council of authority.”® 

Time of filing. The protest or remonstrance must 
be filed within the time prescribed by the stat- 
ute,7? and if not so filed the city may proceed with 


68. Stone v. Jefferson, (Mo.) 293 
SW 780. 
69. Stone y. Jefferson, supra. 


70. Stone v. Jefferson, supra. 

71. Stone v. Jefferson, supra. 

72. See statutory provisions. See 
also Larkin v. Sioux Falls, 47 S. D. 


588, 201 NW 151 (statute valid as 
within constitutional provision re- 
quiring legislature to restrict power 
of municipalities). 

Requisites and sufficiency of pro- 
test see infra §§ 2417-2419. 

Time for filing see infra text and 
notes 79-81. 

73. See cases infra note 74. 

74. <Ariz.—In’re Mosher, 25 Ariz. 
297, 216 P 242, 24. Ariz. 230, 207 P 
1087. 

Ark.—Carson v. St. Francis Levee 
Dist., 59 Ark. 5138, 27 SW 590. 

Cal.—Pacific Pav. Co. v. Gallett, 
137 Cal. 174, 69 P 985; Thomason v, 
Carroll, 132 Cal. 148, 64 P 262; Girvin 
v, Simon, 127 Cal. 491, 59 P 945; Pa- 
cific Pav. Co. v. Reynolds, 6 Cal. Un- 
rep. Cas, 535, 62 P 212; City St. Impr. 
Co: v. Lee, 31 Cal. AL°738;°161°P 760. 

Colo.—Hildreth v. Longmont, 47 
Colo, 19, 10a. P LO 7. 


Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625, 

3ll.—McChesney y. Chicago, 205 
Ill. 611, 69 NE 82. 

Ind.—Sauntman v: Maxwell, 154 


Ind. 114, 54 NE 397; Spiegel vy. Gans- 
berg, 44 Ind, 418. 

Iowa.—Chicago, etc., R. Co. v, Al- 
gona, 199 Iowa 854, 201 NW 62. © 

Kan.—Clarke v. Lawrence, 75 Kan. 
26, 88 P 735. : 

Lia.—Daniel vy. New Orleans, 26 La. 
Ann. 1. 

Minn.—Sullwold v. St. Paul, 138 
ieligan 271, 164 NW 983, AnnCas1918E 


Miss.—Union Sav. Bank, etc., Co. v. 
Jackson, 122 Miss. 557, 84 S 388; 


Nugent v. Jackson, 72 Miss, 1040, 18, 


S. 493. 
Mo.—Findley-Kehl Inv. Co. y. 
O'Connor, 256 SW 798, 802 [quot 


Cyc]; Rhodes v. Koch, 195 Mo, A. 182, 
189 SW 641; McKine y. Independence, 
175 Mo. A. 332, 162 SW 326; Custer 
v. Springfield, 167 Mo. A, 354, 151 SW 
ao Forbis vy. Bradbury, 58 Mo. A. 

Mont.—Hensley vy. Butte, 36 Mont. 
Ba Oa Me vas: 

Nebr.—McCoy v. Omaha, 88 Nebr. 
316, 129 NW 429 [reh den and judg 
mod 89 Nebr. 92, 130 NW 845]. 

N. J.—Logan vy. Belsferd, 94 'N. J. 
L. 505, 111 A 3; Milner y. Trenton, 
66 N. J. L. 150, 48 A 531; Lewly v. 
West Hoboken, 54 N. J. L. 508, 24 A 
477; French vy. East Orange, 49 N. J. 
L, 401, 8 A 107; Jersey City Brewery 
Co. v. Jersey City, 42 N. J. L. 575. 

N. Y.—Matter of Glenwood Ave., 
131 App. Div. 204, 115 
Matter of Tompkins Square, 17 Abb 
Pr 324 note. 

N. D.—Jones vy. Hankinson, 48 N. 
Ne 186 NW 276. 

.—Columbus vy. Slyh, 44 Oh. “ 
oie NE 302. ‘ ath 
—Roberts v. Sapulpa, 115 Okl. 
243, 242 P 553; Pauls Valley v. Car- 


NYS 654; 


ter, 101 Okl. 205, 224 P 528. 

Or.—Brown v. Silverton, 97 Or. 441, 
190 P 971; Portland v. Oregon Real 
Bst. Co., 43 Or. 423, 72 P 322; Oregon 
Real Est. Co. v. Portland, 40 Or. 56, 
66 P 442; Cook v. Portland, 35 Or, 
383, 58 P 353; Clinton v, Portland, 26 
Or. 410, 38 P 407. 

S. D.—Larkin y. Sioux, Falls, 47 
S. D. 588,'201 NW 1651. 

Utah.—Cave v. Ogden, 51 Utah 166, 
169 P 163. 

Wash.—Casco Co. v. Olympia, 124 
Wash. 218, 213 P 915. 

Ont.—Barrett y. Toronto, 54 Ont. 
L, 623, 25 OntWN 217. 

Que.—Brochu v. St.-Nicholas-Sud 
Corp., 59 Que. Super. 258. 

-[a] Rule discussed.—‘“This stat- 
ute informs the city council that if 
it desires to make certain improve- 
ments in.the streets it shall first de- 
clare such work or improvement 
necessary; secondly, it must give 
notice to the public and property- 
owners by an appropriate publication 
which is designated in the statute. 
Here the power of the city council to 
proceed further toward making the 
improvement is suspended awaiting 
the subsequent action of the prop- 
erty-owners. In other words, at this 
point the statute in effect says to the 
city council: ‘You may make the im- 
provements suggested by the resolu- 
tion provided a majority of the abut- 
‘ting property-owners are willing, and 
you may have ten days in. which to 
‘ascertain that fact, and if at the end 
‘of that period there is not before 
you a remonstrance signed by a ma- 
jority of the property-owners you 
may infer that it meets their ap- 
proval, and thén, but not until then, 
your jurisdiction attaches. During 
that period therefore there is no 
power or jurisdiction either to annul 
or to be re-created.’” Sedalia v. 
‘Montgomery, 227 Mo. 1, 30, 88 SW 
1014, 127 SW 50, 51. 

[b] Inclusion of several improve- 
ments in the same resolution of in- 
tention without separating work at 
intersections does not deprive prop- 
erty owner of right to file protest. 
H. Crummey, Inc. v. Howe, 48 Cal. 
A, 542,192 P 112. 

75. See cases infra this note. 

[a] Construction of sidewalk.— 
Klovdahl vy. Springfield, 81 Or, 168, 
158 P.663)..5¢ 

[b] Construction of storm drains. 
—Spalding v. Denver,: 33 Colo. 172, 
80 P 126. 

[ce] Opening street.—In re Alex- 
ander Ave., 17 NYS 933. ' 

[d] Paving street for less than 
one block.—City St. Impr. Co. y. 
Laird, 138 Cal. 27,70 P 916. 

{e] When initiated by council sua 
sponte the proceedings are not within 
the operation of some statutes of this 
kind. Rosetta Gravel Co. v. Dicken- 
son, 1 La. A. (Orleans) 111; In re 
Board of St. Opening, etc., 133 N. Y, 
436, 31 NE 316; Matter of Board of 
St. Opening, etc., 82 Hun 580, 31 NYS 
732 [aff 148 N. Y,. 764, 48 NE 985]; 
Clinton v. Portland, 26 Or. 410, 38 P 
407. 


[f] In Kansas a statute was held 
applicable to cities of the first class 
with a population below as well as 
above twenty-five thousand. Mc- 
Creedy v. Ft. Scott, 113 Kan. 753, 21 
P 287. 

76. Pauls Valley vy. Carter, 101 
Okl, 205, 224 P 528. See cases passim 
this section; and §§ 2417-2419. 

77. Brown v. Silverton, 97 Or. 441, 
190.4P 19 7H: 

78. City St. Impr. Co. v. Laird, 138 
Calo, 40 © vib. 

79. Cal.—O. T. Johnson Corp. v. 
Los Angeles, 198 Cal. 308, 245 P 164; 
Wilcox v. Engebretsen, 160 Cal. 288, 
116 P 750; Burnett v. Sacramento, 12 
Cal. 76, 73 AmD 518. 

Colo.—Hildreth vy, 47 
Colo. 79; 105 P 107, 

Ind.—McKee vy. Pendleton, 162 Ind. 
667, 69 NE 997. See Martindale v. 
Rochester, 171 Ind. 250, 86 NE 321. 

Iowa.—Chicago, ete., R. Co, v. Al- 
gona, 199 Iowa 854, 201 NW 62 (hold- 
ing that under Iowa statute objection 
must be made within twenty days 
from first publication of notice in 
newspaper). 

Kan.—Price vy. McPherson, 92 Kan. 
82, 189 P 1162. 

La.—McCutcheon v, Shreveport, 
157 La. 699, 102 S 875; Crowley_v. 
Acadia Parish Police Jury, 138 La. 
488, 70 S 487. 

Miss.—Edwards House Co, vy. Jack- 
son, 91 Miss. 429, 45 S 14. 

Mo.—Findley-Kehl Inv. Co. v. 
O’Connor, 256 SW _ 798, 802 [quot 
Cyc]; Rhodes v. Koch, 189 Mo. A. 
371, 176 SW 286. 

Mont.—Hensley v. Butte, 36 Mont. 
32, 92, P34; 

Nebr.—Hiddleson y. Grand Island, 
212 NW 619; Burkley v. Omaha, 102 
Nebr. 308, 167 NW 72. 

N. Y¥.—Loomis v. Little Falls, 66 
App. Div, 299, 72 NYS 774. 

N. D.—Jones v. Hankinson, 48 N. 
D. 618, 186 NW 276, 

Oh.—Columbus y. Slyh, 44 Oh. St. 

484, 8 NE 302, 
Okl.—Pauls Valley v. Carter, 101 
Okl. 205, 224 P 528; Crosslin v. War- 
ner-Quinlan Asphalt Co., 71 Okl, 286, 
177 _P376. 

Ont.—Barrett v. Toronto, 54 Ont. 
L. 623, 25 OntWN 217. 

[a] “The purpose of fixing a time 
limit within which to protest is to 
give the property-owners a chance 
to either give or withhold the power 
or jurisdiction to improve.’ Rhodes 
v. Koch, 189 Mo. A. 371, 379, 176 SW 


286. 
Premature filing does not in- 


Longmont, 


[b] 
validate the remonstrance, where it 
is allowed to remain on file for the 
period prescribed by the statute. 
Thomason v. Carroll, 132 Cal. 148, 64 
P 262; Rhodes v. Koch, 189 Mo. A. 
371, 176 SW 286. 

{c] Time allowed.— (1) Thirty 
days after first publication of notice. 
O. T. Johnson Corp. v. Los Angeles, 
198 Cal. 308, 245 P 164 [foll Bogue v. 
Los Angeles, 198 Cal. 327, 245 P 173]; 
McCutcheon v. Shreveport, 157 La. 
699, 102. S 875; Burkley v. Omaha, 102 
Nebr. 308, 167 NW 72. (2) Twenty 


tk ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


g§ 2416-2418] 


the improvement.*° 


General. 


be in writing.®* 
Contents. 


days after first publication of notice. 
Chicago, etc., R. Co. v. Algona, 199 
Iowa 854, 201 | _ (3) Twenty 
days after last publication of notice. 
Price v. McPherson, 92 Kan. 82, 139 
-P 1162. (4) Fifteen days after last 
publication of notice. Jones v. Han- 
kinson, 48 N. D. 618, 186 NW 276; 
Pauls Valley v. Carter, 101 Okl. 205, 
PHA Peb28. 

{d] Time allowed runs from first 
completed publication in newspapers 
of notice of filing plat and schedule 
under some statutes and not from 
time of posting handbills. Chicago, 
ete., R. Co. v. Algona, 199 Iowa 854, 
201 NW 62. : 

[e] Yen-day limitation provided 
by charter for appeal from decision 
of commissioners on protest against 
paving is constitutional and valid. 
Hough v. Tulsa, 118 Okl. 211, 247 P 
972 (Charter art 9 § 14); Colvin v. 
Tulsa, 118 Okl. 209, 247 P 970. 

[f] No notice of the time or place 
within which such protests may be 
filed was required to be given by city 
council. Coleman v. Spring Constr. 
Co., 41 Cal. A. 201, 182 P 473. 

20. Valdosta v. Harris, 156 Ga. 
490, 119 SE 625; State v. Kingman, 
123 Kan. 207, 254 P 397; Pauls Valley 
y. Carter, 101 Okl. 205, 224 P 528. 

[a] Delay of four months after 
time for filing protests had expired 
was held not to deprive the mayor 
and council of jurisdiction to pro- 
ceed with improvements. Valdosta 
v. Harris, 156 Ga. 490, 119 SE 625. 

g1. In re Mosher, 25 Ariz. 297, 216 
P 242, 24 Ariz. 230, 207 P 1087; City 
St. Impr. Co. v. Babcock, 139.Cal. 600, 


73 P 666. E 

g2. Cal.—Stege v. Richmond, 194 
Cal. 305, 228 P 461. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107. 

Ind.—Maley v. Clark, 33 Ind. A. 


149, 70 NE 1005. 

Kan.—Marshall v. Leavenworth, 44 
Kan. 459, 24 P 975. 

' Mo.—Findley-Kehl Inv. Co. v. 
O’Connor, 256 SW. 798, 802 [quot 
Cyc]; Kansas City v. Brown, 286 Mo. 
1, 227 SW..89: 

Mont.—MecMillan v. Butte, 30 Mont. 
220, 76 P 208. 

Nebr,— Chan v. South Omaha, 85 
Nebr. 434, 123 NW 464, 133 AmSR 
670. 

N. Y.—Matter of Tompkins Square, 
17 AbbPr 324 note. 

Okl.—Pauls Valley v. Carter, 101 
Okl. 205, 224 P 528. 


S. D.—Larkin v. Sioux Falls, 47 
S. D. 588, 201 NW 151. 
Utah.—Cave v. Ogden City, 51 


Utah 166, 169 P 163. 

88. Hildreth v, Longmont, 47 Colo. 
79, 105 P 107; and cases infra this 
section. 

{a] Rule applied.—In an action to 
enjoin the making of a public im- 
provement, evidence is inadmissible 
tending to show that the sentiment 
of the property owners in the im- 
provement district was overwhelm- 
ingly against the making of the im- 
provement, since the failure to 
present a written remonstrance ren- 
ders such fact, if established, imma- 


In the absence of a statute 
otherwise expressly providing, the indorsement of 
the city clerk as to the fact and date of the filing 
is not essential to the validity of the remonstrance.*! 

[§ 2417] b. Requisites and Sufficiency—(1) In 
The remonstrance or protest, in order to 
deprive the municipal authorities of jurisdiction to 
‘make the improvement, must conform strictly to 
statutory requirements.*? As a general rule it must 


Unless the statute otherwise clearly 
provides, the particular grounds for objection to 
the proposed improvement need not be set forth in 
the remonstrance,** but the expression of disap- 
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strants.*¢ 
Signatures. 


[44 C.5.] 255 


' proval against the improvement as proposed must 
be unqualified.*® 


port to be signed by the requisite number of remon- 


And the remonstrance must pur- 


The remonstrance must be signed8’. 
by the required number** of qualified’? property 
owners, or by their duly authorized agents.% 
[§ 2418] (2) Qualification of Remonstrants. 
general, the qualifications entitling a person to 


In 


remonstrate against an improvement are the same 


provement. 


terial. Hildreth y. Longmont, 47 
Color TOMO aCe aL Orbe 
84. Sauntman v. Maxwell, 154 


Ind. 114, 54 NE 397. 

85. Stege v. Richmond, 194 Cal. 
305, 228 P 461; Findley-Kehl Inv. Co. 
v. O’Connor, (Mo.) 256 SW 798, 802 
[quot Cyc]; McMillan v. Butte, 30 
Mont. 220, 76 P 203. 

[a] Thus (1) a_ protest merely 
as to the time of the maturity of the 
bonds to be issued for the payment 
of a proposed improvement is not 
such a protest as deprives the mu- 
nicipal authorities of jurisdiction to 
make the improvement. Stege v. 
Richmond, 194 Cal. 305, 228 P 461. 
(2) An alleged protest to street pav- 
ing, filed by abutting owners, stating 
the reasons why they did not desire 
the paving done during the year 1898, 
and stating that they were willing to 
have the street paved during the 
year 1900, and that payment therefor 
should be required in three annual 
installments, was not an unqualified 
protest. McMillan v. Butte, 30 Mont. 
220, 76 P2038. 


86. See infra § 2419. 
87. Ind.—House v. Greensburg, 93 
Ind. 533. 


Kan.—Marshall vy. Leavenworth, 44 
Kan, 459, 24 P 975. 

Mo.—Findley-Kehl Inv. Co. v. 
O’Connor, 256 SW_ 798, 802 [quot 
Cyc]; Hinerman v. Williams, 205 Mo, 
A. 364, 224 SW 1017. 

Nebr.—Chan v. South Omaha, 85 
Nebr. 434, 123 NW 464, 138 AmSR 
670. 

N. Y.—Matter of Tompkins Square, 
17 AbbPr 324 note. 

[a] Duly authenticated.—Matter 
of Tompkins Square, 17 AbbPr (N. 
Y.)- 324 note. 

{b] Signature by initials is suffi- 
cient.—Findley-Kehl Inv. Cogn: 
O’Connor, (Mo.) 256 SW 798; Chan 
vy. South Omaha, 85 Nebr. 4384, 123 
NW 464, 133 AmSR 670. 

[ec] Signature must be in the name 
of the real owner.—Matter of Tomp- 
kins Square, 17 AbbPr (N. Y.) 324 
note; Larkin v. Sioux Falls, 47 S. D. 
588, 201 NW 151. 


88. Number of owners see infra 
§ 2419. 

bape bas rin he owners see infra 
§ 2418. 

90. Los Angeles Lighting Co. v. 


Los Angeles, 106 Cal. 156, 39 P 5385; 
Findley-Kehl Inv. Co. v. O’Connor, 
(Mo.) 256 SW 798, 802 [quot Cyc]; 
Fruin-Bambrick Constr. Co, v. Geist, 
37 Mo. A. 509; and cases infra this 


note. 

[a] Rule applied.—A remonstrance 
signed *““D.~B.. etal... Dy Oi BB 
agent,’ was held sufficient where the 
canvasser testified he knew “et al” 
referred to certain persons. Find- 


ley-Kehl Inv. Co. v. O’Connor, (Mo.) 
256 SW 798. 

{b] Agent and business manager 
of a cemetery association, who is 
also secretary, is authorized to sign 
with knowledge and acquiescence of 
the board of directors, Findley- 
Kehl Inv. Co. v. O’Connor, (Mo.) 256 
SW 798. 

[ec] Husband may sign as agent 


t 


as those entitling a person to petition for an im- 
The qualifications generally include 
ownership of the taxable property abutting on, or 
adjacent to, the line of improvement,®? and _ resi- 


for wife. Rhodes v. Koch, 195 Mo. A. 
182, 189 SW 641. ; fe 


[ad] Officers of a corporation can- 


not make a protest unless specially 


amen bized by p RAAT Cat OBS Sedalia 
Vv. ontgomery, 9 Mo. 5 ? 
Sw 1016 ¥; 0, As 197, 88 

[e] One tenant by entirety is au- 
thorized to sign for entire frontage, 
Findley-Kehl Inv. Co. v. O'Connor, 
(Mo.) 256 SW 798. 

[f] President of corporation (1) 
may Sign with the consent of the 
stockholders. Chan v. South Omaha, 
85 Nebr. 434, 123 NW 464, 133 AmSR 
670. (2).The president of a corpora- 
tion has the legal right to sign a 
remonstrance in the name of the 
corporation, by himself as president, 


‘Rhodes y. Koch, 195 Mo. A. 182, 189 


SW 641. 

[g] Wife may sign as agent for 
her husband. Rhodes y. Koch, 195 
Mo. A. 182, 189 SW 641. 

[h] Evidence of authority to sign 
as agent need not accompany the 
remonstrance. Los Angeles Lighting 
Co. v. Los Angeles, 106 Cal. 156, 39 
Ee 535; Eindley-Kehl Iny. Co. v. 
O’Connor, (Mo.) 256 SW 798: Sedalia 
v. Scott, 104 Mo. A. 595, 78 SW 276; 
Fruin-Bambrick Constr. Co. yv. Geist, 
37 Mo. A. 509; Chan v. South Omaha, 
Bays Oa: 434, 123 NW 464, 133 AmSR 
_ [i]. ‘Where there is no express or 
implied authority to sign the remon- 
strance, the signature is nugatory. 
Clarke v. Lawrence, 75 Kan. 26, 88 
P 735; Sedalia vy. Montgomery, 109 
Mo. A. 197, 88 SW 1014; Cave v. Og- 


|den_ City, 51 Utah 166, 169 P 163. 


91. See cases infra this section. 

[a] One not subject to an assess- 
ment of benefits, it has been held, 
cannot object to an improvement on 
the ground that his land will not be 
benefited. Carson v. St. Francis 
Levee Dist., 59 Ark. 513, 27 SW 590. 

Qualifications of petitioners see 
supra §§ 2390, 2391. 

92. See cases infra this note. 

[a] One whose property lies out- 
side the improvement district has no 
standing as a signatory to a protest. 
House vy. Greensburg, 93 Ind. 538; 
Fairchild v. Holton, 101 Kan. 330, 166 
P 608. 

[b] Municipal property should not 
be considered in estimating whether 
Owners of a required amount of 
frontage have remonstrated. Arm- 
strong v. Ogden City, 12 Utah 476, 
43 P 119. See Atlanta v. Smith, 99 
Ga. 462, 468, 27 SE 696 (‘to hold that 
the word ‘person’ includes the mu- 
nicipal corporation would necessarily 
include a decision that the mayor 
and council could lawfully issue exe- 
cution against itself for assessments 
made upon its own property, and levy 
and sell its own property in satis- 
faction of the debt. The absurdity 
of such a construction is manifest’). 

[c] City and school district prop- 
erty must be taken into account 
where subject to assessment. Palmer 
v. Munro, 123 Kan. 887, 255 P 67. 

{d] Property of the United States 
government must be excluded in 
reckoning the amount. of property 


256 [44 C.J.] 


dence in the improvement district,®* or, at least, 
residence in the municipality.** 

Mental incapacity does not disqualify a person 
from joining in a remonstrance, where the statute 
does not otherwise expressly provide.®® 

What constitutes ownership. It is generally held 
that the statutes limiting the right of protest to 
propetty owners®® require the ownership to be that 
of the legal title to an unlimited estate in fee,®’ 
although this rule is not invariable;°* and although 
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[§§ 2418-2419 


held that an administrator or executor of a deceased 
owner is qualified to sign the remonstrance, in view 
of the fact that the signature to a remonstrance, 
unlike the signature to a petition, does not impose 
a contractual obligation on the estate, but on the 
contrary is an act of protection done in the inter- 
ests of the estate.t 

[§ 2419], (3) Number of Remonstrants. The re- 
monstrance must purport to be signed by the requi- 
site number of qualified persons,? and although not 


there is authority to the contrary, 


owned by persons qualified to sign 
a remonstrance. Chan v. South 
Omaha, 85 Nebr. 434, 123 NW 464, 
.133 AmSR 670. 

{e] Where name signed differed 
from name of record owner the pro- 
test against a street improvement is 
ineffective. Larkin v. Sioux Falls, 47 
S. D. 588, 201 NW 151. 

[f] Time of ownership.—(1) The 
question as to the ownership of the 
property must be determined as_ of 
the time when the order for the im- 
provement was given. Rodgers v. 
Ottawa, 83 Kan. 176, 109 P 765; 
Shaw v. Goben, 167 Mo. A. 125, 151 
SW 209; In re Board of St. Opening, 
15 NYS 865; Salt Lake, etc., R. Co. 
v. Payson City, 66 Utah 521, 244 P 
138. (2) Protest may become inef- 
fectual by reason of the sale of the 
property by the signers before ex- 
piration of the time for protest. 
Rodgers v. Ottawa, 83 Kan. 176, 109 
P 765. (3) Where title to property 
is in the county under a tax sale, and 
not in the signer, protest is properly 
disallowed. Salt Lake, etc., R. Co. v. 
Payson City, 66 Utah 521, 244 P 138. 
(4) In estimating such majority an 
award to a person who has sold his 
property before the ‘hearing of the 
application for confirmation of the 
report of the commissioner must be 


rejected. In re Board of St. Opening, 
15 NYS 865. 
[g] Mortgaged property.— Where 


persons representing a majority in 
amount of assessments may prevent 
the making of an improvement, mort- 
gaged property to the extent of the 
mortgage should be omitted. In re 
Board of St. Opening, 15 NYS 865. 
93. Kirkland v. Indianapolis Bd. 
of Public Works, 142 Ind. 123, 41 NE 
374; Osborne County v. Osborne, 104 
Kan. 671, 180 P 23838; Fairchild v. 
Holton, 101 Kan. 330; 166.2 P “5603; 
Marshall v. Leavenworth, 44 Kan. 
459, 24 P 975; Sullwold v. St. Paul, 
138 Minn. 271, 164 NW 983, AnnCas 
1918E 835; Union Say. Bank, ete., 
Jackson, 122 Miss. 557, 84 S$ 
388 


[a] A county is not a resident 
owner within a statute defining resi- 
dence as “the place adopted by a 
person as his place of habitation, 
and to which, whenever he is absent, 
he has the intention of returning.” 
Osborne County v. Osborne, 104 Kan. 
671, 180 P 2338. : 

[b] Constitutionality of statute. 
—A statute limiting the right of 
protest to property owners residing 
in the improvement district is not 
unconstitutional as an arbitrary dis- 
erimination against nonresident own- 
ers. Union Sav. Bank, etc., Co. v. 
Jackson, 122 Miss. 557, 84 S 388. 

Residence: 

Generally see Residence [34 Cyc 1647 
et seq.]. 
Distinguished from domicile 

Domicile §§ 2, 3. 

94. Brougham v. Kansas City, 263 
Fed. 115; Rhodes v. Koch, 195 Mo. A, 
182, 189 SW 641; Shaw v. Goben, 167 
Mo. A. 125, 151 SW 209. 

[a] Any abutting resident owner 
whether residing on or off the street 
to be improved is qualified to remon- 
strate. Rhodes v. Koch, 195 Mo. A. 
182, 189 SW 641. 


see 


°° it is generally 


[b] One moving out of a city, al- 
though he states he intends to re- 
turn, is not a resident owner entitled 
to sign a protest against the im- 
provement of a street, under Rev. 


St. (1909) § 9255. Shaw v. Goben, 
167 Mo. A. 125, 151 SW 209. 
95. Clarke v. Lawrence, 75 Kan. 


26, 30, 88 P=735. 

“Section 1068 of the General Stat- 
utes of 1901 makes no restriction as 
to the sex, age or the mental or phys- 
ical condition of the owners of the 
real property affected; but the writ- 
ten protest must be made by a ma- 
jority of all such owners.” Clarke 
v. Lawrence, supra. 

96. See supra text and note 92, 

97. Cave v. Ogden City, 51 Utah 
166, 171, 169 P 168; and cases infra 
this note. 

“The statutes of some of the 
states expressly provide what con- 
stitutes an owner for such purpose, 
and in some cases permit persons 
having only equitable interests to 
protest; but our statute being silent 
on this point, we cannot construe. it 
otherwise than that it contemplates 


owners of the legal title.’ Cave v. 
Ogden City, supra. 
[a] Possession alone is insuffi- 


cient to constitute a person an owner 
within the meaning of the statute. 
Brochu vy. St.-Nicholas-Sud Corp., 59 
Que. Super. 258. 

[b] Cotenant can protest only on 
behalf of his own interest. Chan v. 
South Omaha, 85 Nebr. 434, 123 NW 
464, 133 AmSR 670; Cave v. Ogden 
City, 51 Utah 166, 169 P 163. 

[c] Where husband and wife own 
an estate as tenants by the entirety, 
the husband may sign only for his 
share in the property, unless he is 
specially authorized to sign in be- 
half of the entire estate. Rhodes v. 
Koch, 195 Mo. A, 182, 189 SW 641. 

[ad] Railroad company owning 
abutting lots is competent to protest 
against a paving improvement al- 
though it is required by statute to 
pave the space between its tracks 
and two feet on each side thereof. 
Cave v, Ogden City, 51 Utah 166, 169 
P 163. 

98. See cases infra this note; and 
infra note 1, 

[a] Life tenant, not the remain- 
derman, has been held to be _ the 
proper person to sign the remon- 
strance aS owner. Matter of Glen- 
wood Ave., 131 App. Div. 204, 115 
NYS 654. 

[b] Owner of a contract to pur- 
chase the property has been held to 
have sufficient interest to sign the 
remonstrance. Shaw v. Goben, 167 
Mo, A. 125, 151 SW 209. 

[ec] Owner of an easement has 
been held to be qualified to sign a 
remonstrance. Cave v. Ogden City, 
51. Utah 168, 169, 2 163. 

99. See cases infra this note, 

[a] Administrator of the estate 
of a deceased owner has been held 
to be incompetent to sign the pro- 
test aS owner. Sedalia v. Montgom- 
ery, 109 Mo. A. 197, 88 SW 1014; 
Lais v. Silverton, 77 Or. 434, 440, 147 
P 398, 150_P: 269,,. 151. B72. 0¢"Dhe 
administrator is not the owner of 
the property, and is only entitled 
to possession for the purposes of. 


so in fact it will be effective until disallowed by 


administration, the legal title pass- 
ing directly to the heir. It follows, 
therefore, that the signature of the 
administrator upon a remonstrance 
is ineffective for any purpose. If it 
happen that he is an heir to an 
interest in the property, his signa- 
ture will be good as to his interest, 
but no further’). 

[b] One who has inchoate title 
to lots by virtue of having them 
scheduled to him by town site com- 
mission may protest. Sharum C 
Muskogee, 43 Okl. 22, 141 P Den ¥ 

1. ‘Los. Angeles Lighting Co. vy. 
Los Angeles, 106 Cal. 156, 39 P 535; 
Greendale vy. Suit, 163 Ind. 282, 71 


NE 658; Chan vy. South Omaha 85 
Nebr. 434, 438, 123 NW 4 
AmSR 670. Wi 


_‘An executor, unless authorized by 
his testator’s will, an administrator 
or a guardian, cannot sell, convey or 
in any manner incumber the estate 
which he represents, except in con- 
formity with an order of court made 
In proceedings provided therefor by 
statute, but it is his duty to exert 
himself under all circumstances to 
protect and conserve the estate 
within his possession or under his 


control,” Chan v. South Omaha 
supra. 5 , 
[a] Signature of either of two 


joint representatives of an estate is 
sufficient to express the disapproval 
of the estate. Chan v. South Omaha 
85 Nebr. 434, 437, 123 NW 464, 133 
AmSR 670 (‘While it may be neces- 
sary for the representatives to act 
jointly to convey the real estate, a 
remonstrance Signed by either rep- 
resentative for the purpose of pro- 
tecting the estate is valid’), 

Nature of title and interest of 
executor Or administrator in dece- 
dent’s Yeal property see Executors 
and afin biiabrators § 594 et seq. 

. r1zZ.—Pheenix  y, 
Flour, ete., Co., 250 P 1060. Sebati 


Cal.—Pacific Pav. Co, 
127 Cal. 4,.59 P.205... pee 


Ill.—MeChesney ; i 
Ul, 411,69 NE Res ee ee 
Ind.—Sauntman vy, Maxwell, 154 


Ind. 114, 54 NE 397. 
Kan.—Clarke y, 
Bice P85: 
a.—Daniel v. New Orl 
Ln ecm Ww Orleans, 26 La. 
Minn.—Sullwold v. St. Paul, 138 


aunts 271, 164 NW 983, AnnCasi918E 
D. 


Lawrence, 75 Kan 


Miss.—Nugent iy. Jackson 2 
Miss. 1040, 18 S 493, bs ie 
Mo.—Findley-Kehl Inv. (Co, Vv. 


Ol Ron nan; 256 SW 798. 
ebr.—Chan vy. South Omaha, 85 
Nebr. 434, 123 NW 464, 1383 AmSR 
N. J.—Wethling v. Oran 
ie ue 36, 110 A 133. ray 
é 4 -—In_ re Board of St. Open- 
ing, 15 NYS 865; Matter of Domne 
kins Square, 17 AbbPr 324 note, 
Or.—Gardner vy. Portland, 95 Or. 
378, 187 P 306; Klovdahl vy, Spring- 
asi - Or. 168, 158 P 668. 
. D.—tLarkin y. Sioux Falls, 
SD 588, 201 NW 151. aay an 
tah.—Cave v. Ogden Cit 51 
Utah 166, 169 P 163. F ma 
ash.—Casco Co. v. Olympia, 124 
Wash. 218, 213 P 915, Pat 
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the council,? and if the requisite number fail to 
remonstrate all will be bound by the proceedings.* 
Under the varying statutes® the requisite number 
may be a majority in numbers of the qualified 
owners,® the number of owners representing a ma- 
jority in amount of the qualified property,’ or the 
number of owners representing a majority in value 
of such property,? the property to be taken into 
consideration being generally measurable in terms 
of the number of lineal feet abutting on the line 
of improvement,® although sometimes the superficial 
area of the property must be made the basis of 
Husband and wife owning an estate 
by the entirety are counted as two owners.*t A pro- 
test against an improvement is sufficient for the 


computation.?° 


[a] Clerk’s certificate is not con- 
clusive as to number when made un- 
der an act which had been super- 
seded by subsequent act. Wethling 
v. Orange, 94 N. J. L. 36,.110 A 133. 

3. Pacific Pav. Co. v. Gallett, 137 
@aljr74, 69° 29853 Pacific; Pav. Cos iv. 
Geary, 136 Cal. 373, 68 P 1028; Mc- 


Chesney vy. Chicago, 205 Ill. 611, 69 
NE 82. 
4 Phoenix v. Southwest Flour, 


etc., Co., (Ariz.) 250 P 1060; Daniel 
v. New Orleans, 26 La. Ann. 1; Nu- 
gent v. Jackson, 72 Miss. 1040, 18 S 
493; Gardner v. Portland, 95 Or. 378, 
AST <P 306. 

[a] Separate remonstrances re- 
lating to the same improvement may 
be consolidated into a single remon- 
strance so as to make up the required 
number of signatures. Sauntman v. 


Maxwell, 154 Ind. 114, 54 NE 397; 
eect. v. Jersey City, 42 N. J. L. 
65. 


5. See statutory provisions. 

6 Ind.—Maley v. Clark, 33 Ind. 
A. 149, 70 NE 1005. 

Kan.—Clarke y. Lawrence, 75 Kan. 
Zoo o, -LoD. ” _ 


Miss.—Nugent vy. 
Miss. 1040, 18 S 493. 

Mo.—Rhodes vy. Koch, 195 Mo. A. 
182, 189 SW 641. 

S. D.—Mansfield v. Rapid City, 48 
S. D. 155, 208 NW 201;. Larkin v. 
Se Falls, 47 S. D. 588, 201 NW 
ipl 

Utah.—Cave v. Ogden City, 51 
Utah 166, 169 P 163. 

“Tt [the statute] provides for a 
count of noses and not of feet.” 
Clarke v. Lawrence, 75 Kan. 26, 33, 
$3" RP) 735. 

7. Ariz—McRoberts y. Pheenix, 
25 Ariz. 466, 218 P 994. 

Cal.—Remillard v. Blake, etc., Co., 
18? Cal, 277, 146 P 634, AnnCas1916D 
OL: 

Kan.—Anthony Booster Club. v. 
Jennings, 104 Kan. 821, 180 P 762. 


Jackson, 


Mo.—Kansas City v. Brown, 286 
Mo. 1, 227 SW 89. 
Utah.—Cave v. Ogden City, 51 


Utah 166, 169 P 163. 

Wash.—Casco Co. v. Olympia, 124 
Wash. 218, 213 P 915. 

“Two methods are provided for 
instituting improvement proceed- 
ings: one by resolution of the mayor 
and commissioners, and the other by 
petition of property owners. If the 
proceeding be instituted by resolu- 
tion of the mayor and commissioners, 
property owners have the right to 
protest. If the protest be signed 
by the resident owners of more than 
one-half the property to be taxed, 
the resolution fails. Formerly it 
was sufficient if the protest be signed 
by a majority of the resident owners 
in the taxing district. In con- 
Sidering the protest, noses were 
counted and not feet. The law was 
changed to its present form in 1913. 

The quantity of property involved 
is ‘taken into account, however, only 
in connection with a protest against 
& resolution to improve. If the pro- 
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couneil.!2 


strance. 


ceeding be instituted by petition of 
property owners, a majority of the 
resident owners fronting on _ the 
street is all that is required, regard- 
less of the proportion of the taxable 
area which they own.’ Anthony 
Booster Club v. Jennings, 104 Kan. 
821, 822, 180 P 762. 

[a] Where cost of paving is as- 
sessed against improvement district 
some statutes require protest by 
owners of majority of total frontage 
within district, and protest of owners 
of majority of frontage on street is 
insufficient. Phenix v. Southwest 
Flour, ete., Co., (Ariz.) 250 P 1060; 
McRoberts v. Phoenix, 25 Ariz. 466, 
218 P 994. 

8. Wethling v. Orange, 94. N. J. L. 
36, 110 A 1383; In re Board of St. 
Opening, 15 NYS 865. 

9. McCreedy v. Ft. Scott, 113 Kan. 
753, 216 P 287; Sullwold v. St. Paul, 
138 Minn. 271, 164 NW 983, AnnCas 


1918EH 835; and cases supra notes 
7, 8. 
106. Brown v. Silverton, 97 Or. 441, 


190 P 971; Lais v. Silverton, 77 Or. 
434, 147 P 398, 150 P 269, 151 P 712. 
11. Rhodes v. Koch, 195 Mo. A. 
182, 189 SW 641. 
12. Los Angeles Lighting Co. v. 
Los Angeles, 106 Cal. 156, 39 P 5385. 


13. Ariz.—In re Mosher, 25 Ariz. 
297, 216 P 242, 24 Ariz. 230, 207 P 
1087. 


Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625. 

Kan.—Rodgers v. Ottawa, 83 Kan. 
176, 109 7 > 7.652 

La.—New Orleans vy. Stewart, 
La. Ann, 710. 

Mo.—City Trust Co. v. Crockett, 
309 Mo. 683, 274 SW 802; Sedalia v. 
Wright, 227 Mo. 31,:127 SW 52; Se- 
dalia v. Montgomery, 227 Mo. 1, 88 
SW 1014, 127 SW 50; Sedalia v. Mont- 
gomery: HO OMANT OS. 1A" 1.97.0) 88a Savvy 
1014. 

Mont.—Hawley v. Butte, 53 Mont, 
411, 164 P 305. 

N. J.—Wilson v. Collingswood, 80 
Noo ds, 626,77, A) 1083) [afiist Noid, 
L. 634, 80 A 335]. See Brodhead v. 
Flemington, 85 N. J. L. 25, 88 A 826. 

Okl.—Farr v. Western Pav. Co., 
107 Okl. 36, 229 P 411. 

Utah.—Salt Lake, ete, R. Co. v. 
Payson City, 66 Utah 521, 244 P 138. 

“The property-owners have the 
full period in which to express their 
approval or disapproval. The sign- 
ing of the remonstrance expresses 
their disapproval, but withdrawing 
it or withdrawing their names from 
it expresses their approval, and this 
they may do up to the last day.” 
Sedalia v. Montgomery, 227 Mo. 1, 30, 
88 SW 1014, 127 SW 50. 

[a] Reason assigned is that juris- 
diction is not ousted until the ex- 
piration of the time within which re- 


18 


monstrances be filed. Sedalia _ v. 
Montgomery, 109 Mo. A, 197, 88 SW 
1014. 


[b] Under statute permitting with- 
geal “within 10 days after date of 
last publication” of resolution au- 


1440) a4) 257 


work objected to, although it does not include ali 
the work enumerated 


in the resolution of the 


[§ 2420] c. Withdrawing or Vetoing Remon- 
A remonstrant may withdraw his dis-. 
approval at any time before the expiration of the 
statutory period allowed for the filing of the remon- 
strance,'® but after jurisdiction to proceed with an 
improvement has been ousted by the filing of a 
remonstranee, it cannot be restored by a withdrawal 
of the disapproval.'+ 

Where remonstrance is vetoed or overruled, as 
it may be under the provisions of some statutes,’® 
by the requisite vote of the municipal authorities*® 
the city has power to proceed with the improvement 


thorizing the same, where last pub- 
lication was July 13, withdrawal 
filed July 23 was filed on time. City 
Trust Co. v. Crockett, 309 Mo. 688, 
274 SW 802. 

[c] Where. jurisdiction does not 
attach until the council finds that a 
sufficient protest is not before it, 
the signer may withdraw and defeat 
the protest by leaving an insufficient 
number of signers, provided he acts 
before the expiration of time for 
filing protest. Hawley v. Butte, 53 
Mont. 411, 164 P 305. 

Time for filing remonstrance see 
supra § 2416. 


. 14 Ariz. Mosher v. Pheenix, 24 
Ariz. 230, 207 P 1087. 
Ind.—Sauntman v. Maxwell, 154 


‘Ind. 114, 54 NH. 397. 


Mo.—Sedalia v. Montgomery, 227 
Mo. 1, 88 SW 1014, 127 SW 50; Hoover 
v. Newton, (A) 193 SW 895; Rhodes 
v. Koch, 189 Mo. A. 371, 176 SW 286; 
Cushing v. Petrie, 179 Mo. A. 326, 


166 SW 848; Sedalia v. Scott, 104 
Mo. A. 595, 78 SW 276; Knopfi v. 
Gilsonite Roofing, etc., Co., 92. Mo. 
A. 279. 


N. J.—Roebling v. Trenton, 58 N. 
J. L. 40, 82 A 685; Vanderbeck v. 
Jersey City, 44 N. J. L. 626. 

Okl.—Sharum v. Muskogee, 43 QOkl. 
22, 28, 141 P22, 

Utah. —Armstrong v. Ogden City, 
12 Utah 476, 43 P 119. 

“The great weight of authority 
based upon statutes similar to our 
own is to effect that the withdrawal 
from a protest after the expiration 
of the time for filing the same is in- 
effective to restore to the council 
the power to proceed.” Sharum v. 
Muskogee, supra, 

“Tt has been many times held in 
this state that, after a sufficient re- 
monstrance has been filed and re- 
mained on file on the last day of the 
full statutory ten-day period, no ju- 
risdiction has been ,conferred upon 
the council to order the improve- 
ment, and that any withdrawal of the 
name or names from the remon- 
strance on the last day or Subsequent 
thereto, resulting in the remon- 
strance not containing the required 
number of signers, does not cure the 
matter, but that no jurisdiction has 
been conferred thereby upon the 
council to order the improvement. 
Section 9255, R. S. 1909, as amended 
by Laws 1911, p. 340.” Hoover vy. 
Newton, (Mo. A.) 193 SW 895, 896. 

15. See statutory provisions. 

16. [a] Number of votes re- 
quired.—(1) Two thirds of members 
of council or other board. Birming- 
ham v. Wills, 178 Ala. 198, 59 § 173, 
AnnCasi915B 746;. Wait v. Southern 
Oil; ete, Co; 209 Ky. 682, 273 SW 
473; Loth v. St. Louis, 257 Mo. 399, 
165 SW 1023; Meyer v. Goldsmith, 
185 Mo. A. 707, 171 SW 606 [app dism 
196 SW 745 (writ of error dism 246 
U. S. 677 mem, 38 SCt 315 mem, 62 
L. ed. 984 mem)]; Gilsonite Roofing, 
etc., Co. v. Handlan, 150 Mo. A. 2389, 
129 SW 770; Buck v. Monroe, 85 
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notwithstanding a valid protest.17 An order of the 
council directing a board to proceed with an im- 
provement notwithstanding a remonstrance may be 
in the form of a resolution,!® but not in the form 
of a viva voce vote,!® to adopt report. When the 
report of a committee to which has been referred 
a remonstrance is received by the council and or- 
dered filed, such action amounts to an adoption of 
the report and the same becomes a part of the 
record.2° So when a remonstrance is referred to a 
committee, and the council or board in disregard 
of the remonstrance authorizes the improvement, 
such action amounts to a decision against the 
remonstrance and it is not necessary that a formal 
order be entered for that purpose.*+ 

[§ 2421] 7. Preliminary Investigations and Re- 
ports—a. Estimate of Cost—(1) In General. In the 
absence of legislative requirement, a preliminary 
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[§§ 2420-2421 
estimate df the cost of proposed improvements need 
not be made.?” 

By statute, however, the preparation and filing of 
an estimate of the cost of a proposed improvement 
is generally required?* at some stage in the prelimi- 
nary proceedings,”** for the information of the mu- 


nicipal authorities, who must determine the utility 
and extent of the improvement,?> and sometimes, 


‘as well, for the information of property owners who 


will be affected by the improvement,”° or of persons 
who contemplate bidding on the contract to make the 
improvement.?* Whatever its purpose, the require- 
ment as to the estimate of cost is generally manda- 
tory,?® and, unless the improvement is of a kind 
clearly excepted from its operation,?® will render 
proceedings taken without the making of the pre- 
seribed estimate invalid;°° but it is otherwise where 
the statute merely provides that an estimate of cost 


Wash. 1, 147 P 432. (2) Four fifths 
of the members of the board of trus- 


tees. Shepherd v. Chapin, 45 Cal. 
A. 645, 188 P 571. f 
17. Ala.—Birmingham v. Wills, 


178 Ala. 198, 59 S 178, AnnCas1915B 
746. 

Cal.—Shepherd v. Chapin, 45 Cal. 
A, 645,. 188 P 571. 


Ky.—Wait v. Southern Oil, etc., 
Co., 209 Ky. 682, 273 SW 473. 

Mo.—-Loth v. St. Louis, 257 Mo. 
399, 165 SW 1023. 

Wash.—Buck vy. Monroe, 85’ Wash. 
1, 147 P 432. 

18. Buckley v. Tacoma, 9 Wash. 
269, 37 P 446. 

19. Buckley v. Tacoma, supra, 


20. Knopfi v. Gilsonite Roofing, 
etc., Co., 92 Mo. A. 279. 

[a] Reasons may be required to 
be stated in the committee’s report. 
Meyer v. Bobb, 185 Mo. A. 685, 171 
Sw 600. 

21. Harney v. Heller, 47 Cal. 15. 


22. Ronan vy. Peo., 193 Ill. 631, 61) 


NE 1042; Illinois Cent. R. Co. v. Peo., 
170 Ill, 224, 48 NE 215; Jones sv. 
Barber Asphalt Pay. Co., 174 Mo. A. 
393, 160 SW 276; Youmans v. Ever- 
ett, 173 Mo. A. 671, 160 SW 274; 
Gibson vy. Troupe, 96 Nebr. 770, 148 
NW 944; Hubbard v. Norton, 28 Oh. 
St. 116. See Sacramento Pay. Co. v. 
Anderson, 1 Cal. A. 672, 82 P 1069 
(under the Vrooman Act, Cal. Pol. 
Code [1866] § 4409, it was not neces- 
sary that the city council should 
have an estimate unless it was de- 
sirous of issuing serial bonds for the 
work or of placing the work in a dis- 
trict). 

23. See statutory provisions. 

24. ‘Time for presentation and fil- 

of estimate of. cost see infra 
§ 2424 text and notes 59-65. 

25. Mound City v. Shields, (Mo. 
A.) 278 SW 798; Boonville v. Steph- 
ens, (Mo. A.) 95 SW 3814; Bocox vy. 
Bixby, 114 Okl. 269, 247 P 20; Ed- 
monds v. Haskell, 121 Okl. 18, 247 P 
15; Pauls Valley v. Carter, 108 Okl. 
111, 2384 P 617; Hardwood v. Ft. 
Worth Nat. Bank, (Tex. Civ. A.) 205 
SW 484; Vincent v. South Bend, 83 
Wash. 314, 145 P 452; and cases in- 
fra note 30. 

“The purpose of an estimate is to 
enable a city acting for the property 
owners to know how much they are 
to be taxed for such improvements 
and also to limit the power of a city 
within reasonable bounds in the ex- 
ercise of its power of taxation for 
such purposes.” Probert y. Girard 
Inv. ©o,, 155.: Mo. ‘Ax: 844) 347) 137 
SW 41 [quot Williams v. Hybskmann, 
311 Mo..332, 339, 278 SW 377). To 
same effect Vincent v. South Bend, 83 
Wash, 314, 145 P 452. 

{a] Estimate is merely advisory. 
—Kelley v. Morton, 179 Mo. A. 296, 
166 SW 840. 

Determination as to utility and ex- 


tent of improvement see infra § 2436. 

26.. Chicago vy. Illinois Malleable 
Iron Co., 293 Ill. 109; 127 NH. 349; 
Hardwood v. Ft. Worth Nat. Bank, 
(Tex. Civ. A.) 205 SW 484; and cases 
infra note 30. 

“An additional reason for requir- 
ing such estimates, plans and speci- 
fications is that the property owners 
may be advised of the character and 
probable expense of the proposed im- 
provement, and have an opportunity 
for remonstrating against it, if they 
decide that the assessment will be 
greater than they care to pay for 
such improvement.” Hardwood v. 
Ft, Worth. Nat. Bank, (Tex. Civ. A.) 
205 SW 484, 495. 

{a] The legislative intent in re- 
quiring estimates, plans and speci- 
fications is, in part, to make sure 
that the public. officials who under- 
take the improvement will have be- 
fore them an amount of information 
concerning the cost and character 
of the proposed improvement suffi- 
cient to enable them to decide intelli- 
gently upon the necessity therefor 
and the character thereof. Hard- 
wood y. Ft. Worth Nat. Bank, (Tex. 
Civ. A.) 205 SW 484, ; 

Right of protest by property owner 
see supra § 2416. 

27. Mound City v. Shields, (Mo. 
A.) 278 SW 1798; Pauls Valley v. 
Carter, 108 Okl. 111, 284 P 617; and 
cases infra note 30. 

“The purpose of an estimate is that 
the board may have the judgment of 
the engineer as to the proper cost of 
any improvement, as a guide to bid- 
ders and the city council.” Mound 
rae v. Shields, (Mo, A.) 278 SW 
798. 

[a] It is a curb on bidders, and 
it makes certain that no combination 
or concert of action among them can 
run up the cost to more than the 
price which the judgment of the ex- 
pert official thinks would be proper. 
Boonville vy. Stephens, (Mo. A.) 95 
SW 314. 

Bids for contract see infra §§ 2490- 
2515. 

28. Barber v. Chicago, 152 Ill. 
37, 38 NE 253; Harmon y. Arthur, 309 
Ill, 95, 140 NE 53; Hanrahan v. Janes- 
ville, 145 Wis. 457, 180 NW 482; 
and cases infra this section. 

29. See cases infra this note. 

{a] Thus (1) a provision calling 
for an estimate of the cost of street 
improvements does not include an 
alteration of grade (Waddell v. New 
York, 8 Barb. (N. Y.) 95). (2) or con- 
struction of a sewer (Herbert vy. Ba- 
yonne, 63 N. J. L. 532, 42 A 8338). 

[b] Proceeding for the appro- 
priation of land is not within a stat- 
ute requiring an estimate of cost in 
proceedings to construct a _ public 
improvement. Longworth y. Cincin- 
nati, 10 Oh, Dec. (Reprint) 683, 23 
CincLBul 100. 


[c] Proceeding to levy a supple- 
mental assessment for a completed 
improvement is not within a statute 
requiring an estimate of cost as a 
preliminary step in proceedings look- 
ing to the making of a public im- 
provement, Lusk vy. Chicago, 211 Ill. 
183, 71 NE 878. 

{d]_ Erection of filtration plant.— 
Rev. Codes (1905) §§ 2771-2818, pro- 
viding for estimate of probable cost 
in case of certain municipal con- 
tracts, does not apply to contracts 
for erection of filtration plants and 
Similar buildings. Price v. Fargo, 
24 N. D. 440, 139 NW 1054. 

[e] Sidewalks.—Under Nebr. Rev. 
St. (1913) § 504, an estimate of cost 
need not be made before the letting 
of the contract, in the case of the 
construction of a sidewalk in a vil- 
lage of the second class. Gibson v., 
Troupe, 96 Nebr. 770, 148 NW 944. 

[f] Where the improvement does 
not involve construction, the statute 
is inapplicable. O’Connell vy. Behan, 
19 Cal. A, 111, 124 P 1038 (acquisi- 
tion of public utility by purchase); 
Arnold v. Klug, 97 Kan. 576, 155 P 
805 (contract to supply _ electric 
power for city waterworks); Nebras- 
ka City v. Nebraska City Hydraulic 
Gas Light, etc., Co., 9 Nebr. 339, 2 
NW 870 (contract to supply city with’ 
light). 

[g] Where the owner is to bear 
the entire expense of improving a 
sidewalk, instead of his proportion- 
ate share merely, an estimate is not 
jurisdictional, its only purpose being 
to inform him as to the amount. 
Griggs v. St. Paul, 11 Minn. 308. 

[h] Where the improvement forms 
a@ part of a general system it has 
been held that the estimate of cost 
may have been made as preliminary 
to the adoption of the system. Che- 
ney v. Beverly, 188 Mass. 81, 74 NB 
306 (where an estimate of the cost of: 
a sewer system made by an eminent 
engineer was submitted to the town: 
and was in the custody of the town 
clerk for the town’s use when the 
System was adopted, and plans re- 
ferred to in the town committee’s 
reports constituted the system of 
sewers mentioned in the vote of the 
town, and the requisites, levels, dis- 
tances, directions, and locations were 
shown with sufficient fullness on 
such plans, an assessment founded on 
such estimate of cost was not objec- 
tionable because the system was 
adopted without an estimate of the 
erteyet the sewers to be included 
in it). 

30. U. S.—Edgar v. Pittsburg, 114 
Fed. 586. 


Cal.—O’Dea v. Mitchell, 144 Cal. 
874, TT P1020. 

Colo.—Denver v. Kennedy, 33 Colo, 
80, 80 P 122, 467. 

Ga.—Horkan y, 154 Ga. 


Moultrie, 
444, 114 SE 888. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2421-2423} 


shall be furnished if required by the council,*! and 
However, the ex- 
tent to which compliance with such statutory or 
charter provisions may*® or may not®* constitute a 
condition precedent to subsequent proceedings de- 


the council does not require it.%? 


pends on the nature and purpose 
provision.*® 


[§ 2422] (2) By Whom Made. 


cost must generally be made by the municipal en- 
gineer or other proper officer designated by the mu- 
nicipal assembly,°* and this duty may not be dele- 
gated by such officer,*’ although the detail of the 


Ida.—Dement v. Caldwell, 
62, 125 P 200. 

Tl).—Lovington v. Gregory, 287 Ill. 
169, 122 NE 504; Chicago v. Huleatt, 
276 Till. 466, 114 NE 1021; Hoopeston 
v. Smith, 272 Tll. 604, 112 NE 266, 


22 IRada. 


Becker vy. Chicago, 208 Ill. 126, 69 
NE 748; Wetmore v. Chicago, 206 
Ill. 367, 69 NE 234; Clarke v. Chi- 


cago, 185 Ill. 354, 57 NE 15; Wadlow 
vy. Chicago, 159 Ill. 176, 42 NE 866. 

Ind.—McKernan y. Indianapolis, 38 
Ind. 223. 


Towa.—Miller v. Glenwood, 188 
Towa 514, 176 SW 373. 
Kan.—Middleton v. Emporia, 106 


Kan. 107, 186 P 981; Hentig v. Gil- 
more, 33 Kan. 234, 6 P 304; Gilmore 
v. Hentig, 33 Kan. 156, 5 P 781. 
- Md.—Friedenwald v. Shipley, 74 
Md. 220, 21 A 790, 24 A 156. 

Mass.—Morse v. Boston St. Comrs., 
197 Mass. 292, 83 NE 891. 

Mich.—Richardi v. Bellaire, 153 
Mich. 560, 116 NW 1066; Cass Farm 
Co. v. Detroit, 124 Mich. 433, 883 NW 
108; Baisch v. Grand Rapids, 84 
Mich. 666, 48 NW 176. 

Minn.— Williams v. St. Paul, 123 
Minn, 1, 142 NW 886; Weller v. St. 
Paul, 5. Minn. | 95. 

Mo.—Williams v. Hybskmann, 311 
Mo. 332, 278 SW 377; Maret v. Hough, 
(A.) 185 SW 544; Webb City v. Aylor, 
163 Mo. A. 155, 147 SW 214; Boonville 
vy. Stephens, (A.) 95 SW 314; Kirks- 
ville v. Coleman, 103 Mo. A. 215, 77 
SW 120; De Soto v. Showman, 100 
Mo, A. 323, 73 SW 257. 

Nebr.—Moss v. Fairbury, 66 Nebr. 
671, 92 NW 721; John v. Connell, 61 
Nebr. 267, 85 NW 82. 

Nev.—Reno Water, etc., Co. v. Os- 
burn, 25 Nev. 53, 56 P 945. 

N. J.—Paterson, ete., R. Co. v. Nut- 
ley; 72 N. J: L. 128, 59 A 1032; Pope 
v. Union, 32 N. J. L343. 


N. Y.—Peo. v: Haverstraw, 137 N. 
Y¥.°88;) 32. NE 1111. 
Oh.—Newell v. Cincinnati, 45 Oh. 


St. 407, 15 NE 196. 

Okl.—Pauls Valley v. Carter, 108 
Okl. 111, 234 P 617; Bartlesville v. 
Keeler, 107 Okl. 14, 229 P 450; Mus- 
kogee v. Nicholson, 69 Okl. 273, 171 
P 1102. 

Or:—Miller v. Portland, 78 Or. 165, 
151 P 728. 

Pa.—Erie v. Brady, 150 Pa. 462, 24 
one oe In re New Castle, 16 Pa. Co. 
478. 

Ss. D.—Whittaker v. Deadwood, 23 
S. D. 538, 547, 122 NW 590, 1389 AmSR 
1076 [cit Cyc]. 

Tex.—Frosh v. Galveston, 73 Tex. 
401, 11 SW 402; Huntsville v. Mayes, 
(Civ. A.) 271 SW 162; Dallas v. At- 
kins, (Civ. A.) 32 SW 780; Dallas v. 
Ellison, 10 Tex. Civ. A. 28, 30 SW 
1128. 

Wash.—vVincent v.. South Bend, 83 
Wash. 314, 145 P 452. 

Wis.—Burnham v. Milwaukee, 155 
Wis. 90, 1483 NW 1067; Pound v. 
Chippewa County, 43 Wis. 63; Myrick 
v. La Crosse, 17 Wis. 442. 

Ont.—McKenna vy. Osgoode, 13 Ont. 
L. 471, 8 OntWR 713. See Robertson 
v. North Hasthope Tp., 15 Ont. 423 
fapp allowed on other grounds 16 
Ont, A. 214]. 

. [a] “£hese requirements are ju- 
visdictional, and if the authorities do 
not comply with the statute in carry- 
ing out the preliminary steps no 
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of the particular 


work may be done by another.** 
required merely to furnish an estimate of cost, the 
work of preparation is properly done by an officer 
of the corporation.®® 
of a statutory requirement for an estimate of cost 
does not consist in the official character of the 
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Where a board is 


The jurisdictional feature 


engineer who makes the assessment.*° 


The estimate of 


with.*? 


valid ordinance can be passed and 
consequently no valid assessment 
can be made.” Chicago v. Illinois 
Malleable Iron Co., 293 Ill. 109,.111, 
127 NE 349. 

31. See statutory provisions; and 
cases infra note 32. 

$2. Haughawout v. Raymond, 148 
Cal. 311, 83 P 53; Jones v. Barber 
Asphalt Pav. Co., 174 Mo. A. 393, 
160 SW 276; Youmans v. Everett, 173 
Mo. A. 671, 160 SW 274. Compare 
Philadelphia v. Durham, 16 Pa. Dist. 


81 (provision not mandatory on 
council). 

33. See cases infra this note. 

[a] Letting contract.—(1) Such 


an estimate may be a condition prece- 
dent to the letting of a contract. 
Edgar v. Pittsburg, 114 Fed. 586; 
De Soto v. Showman, 100 Mo. A. 323, 
73 SW 257; Independence v. Briggs, 
58 Mo. A. 241; Moss v. Fairbury, 66 
Nebr. 671, 92 NW 721; Reilly v. New 
York, 54 N. Y. Super. 463 [rev on 
other grounds 111 N. Y. 473, 18 NE 
623]; Corsicana v. Kerr, 89 Tex. 461, 
35 SW 794 [aff (Civ. A.) 35 SW 694]. 
See Nelson v. South Omaha, 84 Nebr. 
434, 121 NW 453. (2) Presumption 
may be indulged in favor of compli- 
ance with statute where the proof 
was insufficient to show noncom- 
pliance. Probert v. Girard Inv. Co., 
155 Mo. A. 344, 187 SW 41. 

[b] Levy of assessmont.—Compli- 
ance with statute may be a condition 
precedent to levy of assessments. 
Harmon y. Arthur, 309 Ill, 95, 140 
NE 53; Matter of Feust, 5 Silv, Sup. 


427, 8 NYS 420 [aff 121 N. Y. £99, 24 
NE 479]. 

34. See cases infra this note. See 
also Harmon y. Arthur, 309 Ill. 95, 


140 NE 53 (where an estimate of the 
probable cost of a proposed storm 
sewer improvement was held to be 
impracticable). 

{a] Passage of an ordinance.— 
Compliance with statute may not be 
a condition precedent to the passage 
of an improvement ordinance. Wad- 
low v. Chicago, 159 Ill. 176, 42 NE 
866; Kansas City v. Cullinan, 65 Kan. 
68, 68 P 1099; Peo. v. New York, 5 
Barb. (N. Y.) 48. 

35. Nature and purpose of esti- 
mate see supra text and notes 25-27. 

36. See cases infra this note. 

[a] Mayor is a proper officer un- 
der a statute providing that the es- 
timate of cost must be made by the 
city engineer, or in case there is no 
city engineer, by another proper offi- 
cer designated by council by ordi- 
nance. Olney v. Baker, 310 Ill. 433, 
141 NE 750; Gratz v. Kirkwood, 182 
Mo. A. 581, 166 SW 319; Fayette v. 
Rich, 122 Mo. A. 145, 99 SW > 8; 
Pointer v. Chelsea, (Okl.) 257 P 


785. 

[b] Chairman of street commit- 
tee may be properly authorized by 
council to prepare estimate of cost. 
Sasse v. Barkwell, (Mo. A.) 195 SW 
542. 

[c] Street commissioner is a 
proper officer within the meaning of 
the statute. Bevier v. Watson, 113 
Mo, A. 506, 87 SW 612. 

[d] Where there was a city engi- 
neer, an estimate of cost prepared 
by engineers without the supervision 
of a city officer is void. Williams y. 
Hybskniann, (Mo. A.) 247 SW 203. 


[§ 2423] (3) Contents. 
larity with which the cost of the improvement must 
be estimated depends upon statutory or charter pro- 
visions,*+ which must be substantially complied 
Sometimes an estimate in gross is suffi- 


The degree of particu- 


[e] Appointment of committee.— 
Where a charter provides that the 
city council shall appoint a commit- 
tee ‘of three disinterested, judicious 
freeholders to estimate the cost of 
any projected improvement, such 
committee need not be appointed by 
the ordinance for making the im- 


provement. Scovill v. Cleveland, 
Oh. St... 126; cine 
{f] Nonresident engineer may be 


employed where there is no resident 
engineer, Edmonds v. Haskell, 121 
OKI Y8, 2477 P.. 15. 

37. Williams v. Hybskmann, 311 
Mo. 332, 278 SW 377. 

: [a] “An engineer of a city of the 
fourth class can not delegate to a 
private citizen his duty and author- 
ity to make an estimate for a pro- 
posed sidewalk, and an estimate by 
such citizen with his permission will 
not authorize the contracting and 
building of said walk and the issu- 


ing of tax bills therefor.” Rich Hill 
v. Donnan, 82 Mo. A. 386. 
38. Middleton v. Emporia, 106 


Kan, 107, 186 P 981; Abilene v. Lamb- 
ing, 78 Kan. 484, 96 P 838; Grant 
City v. Salmon, (Mo. A.) 288 SW 88; 
Webster Groves v. Reber, (Mo. A.) 
226 SW 77; Sasse v. Barkwell, (Mo. 
A.) 195 SW_ 542; Gratz v. Kirkwood, 
182 Mo. A. 581, 166 SW 319; Menefee 
v. Taubman, 159 Mo. A. 318, 140 SW 
604; Walsh v. Monett First Nat. 
Bank, 139 Mo. A. 641, 123 SW 1001; 
Koch v. Milwaukee, 89 Wis. 220, 63 
NW 918. 

39. Cass Farm Co, v. Detroit, 124 
Mich. 433, 83 NW 108; Cuming v. 
Grand Rapids, 46 Mich. 150, 9 NW 
141; Humphreys v. Bayonne, 60 N. 
J. L. 406, 38 A 761. 

{a] City engineer.—Humphreys v. 
Bayonne, 60 N. J. L. 406, 38 A 761, 

[b]. City surveyor.— Cuming v- 
oe Rapids, 46 Mich. 150, 9: NW 

40. Bocox v. Bixby, 114 5 
247 P 20. bs eee 

41. See statutory provisions; and 
cases infra this section. 

42. Cal.—Southwick v. Santa Bar- 
bara, 158 Cal. 14, 109 P 610; O'Dea v. 
Apltonely tae Cal. 374, 77 P 1020. 

a.—Dement v. Caldwell, 2 : 
le sae 200. Fade 

.—Chicago Heights v. Angus, 26 
Ill, 628, 108 NE 758; Bonaeerions 
Mut. L. Ins. Co. v. Chicago, 217 Ill. 
352, 75 NE 365; Lusk v. Chicago, 211 
Ill. 183, 71 NE 878; Peoria v. Ohl 
209 Ill. 52, 70 NE 632; Madderom v. 
Chicago, 194 Ill. 572, 62 NE 846; 
eae Ve Peo. 171 Ill. 378849 NE 


Ind.—McKernan v. Indianapolis, 38 
Ind. 223. 


Iowa.—Miller _v. Glenwood, 188 
Iowa 514, 176 NW 373. : 

Kan.—Argentine v. Simmons, 54 
Kan. 699, 39 P 181. 

Md.—Friedenwald vy. Shipley, 74 


Md. 220, 21 A 790, 24 A 156. 

Mich.—Baisch v. Grand Rapids, 84 
Mich. 666, 48 NW 176. 

Mo.—Williams v. Hybskmann, 311 
Mo. 332, 278 SW 377; Frazier v. Rock- 
port, 199 Mo. A. 80, 202 SW 266; 
Mexico v. Lakenan, 129 Mo. A. 180, 
108 SW 141; Independence v. Briggs, 
58 Mo. A. 241. 

Nebr.—Wurdeman  y. Columbus, 
100 Nebr. 134, 158 NW 924, 
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cient,** but as a,general rule the cost of each essen- 
tial element in the improvement must be separately 
set out in the estimate,** although even under this 
rule the itemization need not be done in elaborate 
detail,*® but an itemized estimate of the cost of 
component elements of an improvement is suffi- 


Nev.—Reno Water, etc., Co. v. Os- 
burn, 25 Nev. 53, 56 P 945. 
N. Y.—In re Anderson, 109 N. Y. 
54,17 NE 209. ; 
4 Oh.—Newell v. Cincinnati, 45 Oh. 
t. 407, 15 NE 196. 
2 Okl.——Pine v. Baker, 76 Okl. 62, 184 


P 445. 

Or.—Miller v. Portland, 78 Or. 165, 
bleh 728. 

Pa.—Hrie v. Brady, 150 Pa. 462, 
24 A 641. 


Bra, SRC RISY gan iee Tacoma, 9 
sh 5253,7/3.1., E : 

Yas Dement v. Caldwell, 22 Ida. 
62, 125 P 200; South Park Comrs. Vv. 
Wood, 270 Tll. 263, 110 NE 349; Wil- 
liams v. HybsSkmann, 311 Mo. 382, 
278 SW 377; Boonville v. Stephens, 
238 Mo. 339, 141 SW 1111 [rev (A.) 
95 SW 314]; Frazier v. Rockport, 
199 Mo. A. 80, 202 SW, 266; Coats- 
worth Lumber Co. v. Owen, 186 Mo. 
A. 548, 172 SW 436; Kelley v. Morton, 
179 Mo. A. 296, 166 SW 840; Mexico 
v. Lakenan, 129 Mo. A. 180, 108 SW 
141; Independence v. Briggs, 58 Mo. 
A, 241. 

“It was not necessary to place an 
estimate in detail in said ordinance. 
A gross estimate of the cost was 
sufficient.’ Dement v. Caldwell, 22 
Ida. 62, 69, 125 P 200. 

[a] “In the absence of a statute 
requiring a detailed estimate, a gross 
estimate is generally held to be suf- 


ficient.” Frazier’ v. Rockport, 199 
Mo, A. 80, 202 SW 266. 

44, JIll.Harvard v. Roach, 314 
Till. 424, 145 NE 618; Harmon _ v. 


Arthur, 309 Ill. 95, 140 NE 53; Win- 
netka Park Dist. v. Brandl, 301 Ill. 
265, 133 NE. 765; Chicago v. Illinois 
Malleable Iron Co., 293 Ill. 109, 127 
NE 349; Chicago v. Huleatt, 276 Il. 
466, 114 NE 1021; Chicago Heights v. 
Angus, 267 Ill. 628, 108 NE 758; 
Waukegan v. Wetzel, 261 Ill. 498, 
104 NE 184; Doran v. Murphysboro, 
935 Ill. 514, 80 NE 323; Lyman v. 
Cicero, 222 Ill. 379, 78 NE 830; Jones 
v. Chicago, 213 Ill. 92, 72 NE 798; 
Peoria v. Ohl, 209 Ill. 52, 70 NE 632. 

Kan.—Argentine v. Simmons, 54 
Kan. 699, 39 P 181; Hentig v. Gilmore, 
33 Kan. 234, 6 P 304; Gilmore v. Hen- 
‘tig, 33 Kan, 156, 5 P 781. 

Mada.—Friedenwald v. Shipley, 74 
Md. 220, 21 A 790, 24 A 156. 

N. Y.—In re Anderson, 109 N. Y. 
554, 17 NE 209 [aff 47 Hun 203]. 


Oh.—Wewell v. Cincinnati, 45 Oh. 
St. 407, 15 NE’ 196. 
Okl.—Pine v. Baker, 76 Okl. 62, 


184 P 445, 448 [cit Cyc]. 

Pa.—Erie v. Brady, 150 Pa. 462, 24 
A 641, ; 

[a] “The estimate should be so 
specific and sufficiently itemized as to 
give the property owner a general 
idea of what it is estimated the sub- 
stantial component elements of the 
improvement will cost.’ Chicago v. 
Illinois Malleable Iron Co., 293 Ill. 
109, 111, 127 NE 349. 

[b] Under a statute requiring a 
detailed estimate of the cost of pav- 
ing and curbing it is sufficient if the 
estimate states the surface to be 
paved, the kind of pavement, the cost 
per yard and the aggregate cost of 
the same, the number of lineal feet 
of curbing, its character, and the 
cost per foot and the aggregate cost. 
Olsson v. Topeka, 42 Kan. 709, 21 P 
219: 

45. Cal.—O’Dea v. Mitchell, 144 
Cal. 374, 77 P 1020; Cary v. Blodgett, 
10 Cal. A. 463, 102 P 668. 

Ga.—Horkan v. Moultrie, 154 Ga. 
444, 114 SE 888. 

1ll—Oak Park v. Chicago, ete., R. 
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cient.*® 


tain.*? 


Co., 325 Ill. 438, 156 NE 476; North- 
brook v. Sterba, 318 Ill. 360, 149 NE 
258; Olney v. Baker, 310 Ill. 433, 141 
NE 750; Chicago v. Chicago City R. 
Co., 309 Ill, 448, 141 NE 141; Quincy 
v. Kemper, 304 Ill. 303, 186 NE 763; 
Patton v. Palestine, 304 Ill. 489, 136 
NE 727; Lovington vy. Gregory, 287 
Ill. 169, 122 NE 504; Ladd v. Chicago, 
etc., R. Co., 283 Ill. 260, 119 NE 276, 
Chicago v. Huleatt, 276 Ill. 466, 114 
NE 1021; East St. Louis v. Vogel, 
276 Ill. 490, 114 NE 941; Chicago v. 
Sullivan Mach. Co., 269 Ill. 58, 109 
NE 696; Waukegan vy. Burnett, 268 
Tll. 448, 109 NE 277; Chicago Heights 
vy. Angus, 267 Ill. 628, 108 NE 758; 
Chicago v. Underwood, 258 Ill. 116, 
101 NE 261; Park Ridge v. Wisner, 
263 Ill. 360,. 97 NE 677;. Marion-‘v. 
Sisney, 252 Ill. 421, 96 NE 860; Car- 
bondale v. Walker, 240 Ill. 18, 88 NE 
296; Donovan v. Donovan, 236 Ill. 
636, 86 NE 575; Bast St. Louis v. 
Davis, 233 Ill. 553, 84 NE 674; Oak 
Park v. Galt, 231 Till. 482, 83 NE 
212; Northwestern Uniy, v. Wilmette, 
230 Ill. 80, 82 NE 615; Chicago, etc., 
R. Co. v. Chicago, 230 Ill. 9, 82 NE 
399; Gault v. Glen Ellyn, 226 Ill. 520, 
80 NE 1046; Gage v. Chicago, 225 Ill. 
218, 80 NE 127; Connecticut Mut, L. 
Ins; "Co: vy. Chicago,7 24%. TIL) 352, 75 
NE 365; Chicago Union Tract. Co. v. 
Chicago, .215 Ill. 410, 74 NE 449; 
Clark v. Chicago, 214 Ill. 318, 73 NE 
358; Hulbert v. Chicago, 213 Ill. 452, 
72 NE 1097; Jones v. Chicago, 213 
Ill. 92, 72 NE 798; Gage v. Chicago, 
162 Ill. 313, 44 NE 729. 


Iowa.—Miller v. Glenwood, 188 
Iowa 514, 176 NW 373. 
Kan.—Argentine v. Simmons, 54 


Kan. 699, 39 P 181; Olsson y. Topeka, 
42 Kan. 709, 21 P 219; Kansas Town 
Co. v. Argentine, 5 Kan. A. 50, 47 P 
542 [aff 59 Kan. 779, 54 P 1131]. 

Mich.—Baisch v. Grand Rapids, 84 
Mich. 666, 48 NW 176. 

Mirn.—In re Isles Park Lake 
Impr., 152 Minn. 29, 188 NW 54. 

Nebr.—Wurdeman v. Columbus, 100 


Nebr. 134, 158 NW 924; Carlson v. 
poe Omaha, 91 Nebr. 215, 135 NW 
Pa.—Harrisburg CLV ON Ve4 tBu 
Dauph. Co. 278. 
“While the estimate must be 


something more than the gross sum 
in one item... still it is not neces- 
sary to have the minute details as to 
all materials that go into an improve- 
ment set out in different items. Only 
the substantial, component elements 
of the improvement are required to 
be placed in separate items.” Oak 
Ms he v. Galt, 231 Ill. 482, 483, 83 NE 

[a] “Need not contain a complete 
inventory of every article that is to 
enter into the construction of the 
improvement.” Ownby v. Mattoon, 
806 Ill. 552, 556, 188 NH 110. 

[b] Incidental expenses.—It is 
permissible to group together mis- 
cellaneous and incidental items of 
expense as a single item under an 
appropriate heading. Mardis v, Mc- 
Carthy, 162 Cal. 94, 121° PB. 389% 
Northbrook v. Sterba, 318 Ill. 360, 149 
NE 258; Ownby v. Mattoon, 306 111. 
552, 138 NE 110; Quincy v. Kemper, 
304 Ill. 303, 136 NE 763; Waukegan 
v. Burnett, 268 Ill. 448, 109 NE 277; 
Park Ridge v. Wisner, 253 Ill. 360, 97 
NE 677; Chicago v. Gage, 237 Ill. 
328, 86 NE 633; Gage. v. Wilmette, 230 
Ill. 428, 82 NE: 656; McChesney vy. 
Chicago, 227 Ill. 450, 81 NE 435; Gage 
v. Chicago, 223 Ill.. 602, 79 NE 294; 
Cramer v. Charleston, 176 Ill. 507, 
52 NE 738; In re Isles Park Lake 
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Under either rule, however, the cost re- 
quired to be stated must be in the form of a sum 
certain, or one readily capable of being made cer- 
The estimate should be based upon cost for 
cash,*® and may include items which are not specifi- 
cally enumerated in the ordinance for the improve- 


Impr., 152 Minn. 29, 188 NW 54. ; 

[ec] “Court costs and necessary 
lawful expenses” includes costs of 
inspection. Quincy v. Kemper, 304 
Ill. 303, 136 NE 763. 

{d] “Lawful expenses” is not ob- 
jectionable on the ground that it is 
impossible to tell what elements of 
cost are included therein. Park 
Ridge v. Wisner, 253 Ill. 360, 97 NE 


677 
Length of curbing block need 


te] 
not be stated.. Patton v. Palestine, 
276 4 TMS 


304 Ill. 489, 186 NE 727. 
46. Chicago v. Huleatt, 
466, 114 NE 1021; Waukegan vy. Bur-' 
nett, 268 Ill. 448, 109 NE 277; Chi-! 
cago v. Underwood, 258 Ill. 116, 101' 
NE 261; Park Ridge v. Wisner, 253) 
Ill. 360, 97 NE. 677; Carbondale’ v.i 
Walker, 240 Ill. 18, 88 NE 296; Chi- 
cago Union Tract. Co. v. Chicago; 
215 Ill. 410, 74 NE 449; Clark v. Chi-: 
cago, 214 Ill. 318, 73 NE 358; Hulbert, 
v. Chicago, 213 Ill. 452, 72 NE 1097; 
Jones v. Chicago, 213 Ill. 92, 72 NE, 
798; Williams v. Hybskmann, (Mo. 
A.) 247 SW 203 (estimate of cost} 
means estimate of total cost, not; 
merely estimate of cost per foot). | 

{a] Estimate is sufficient if gen-! 
eral idea of cost of substantial com- 
ponent elements is given. North- 
brook v. Sterba, 318 Ill. 360, 149 NE 
258; Waukegan v. Burnett, 268 Ill 
448, 109 NE 277; Connecticut Mut. L.! 
Ins. Co. v. Chicago, 217 Ill. 352, 75 
NE 365. { 

47. Patton v. Palestine, 304 Tl! 
489, 136 NE 727; Quincey v. Kemper,! 
304 Ill. 303, 136 NE 763; In re Isles 
Park Lake Impr., 152 Minn. 29, 188: 
NW 54; Williams v. Hybskmann, 
(Mo, A.) 247 SW 203; Reilly v. New: 
York, 54 N. Y. Super. 463 [rev ‘on 
Sais grounds 111 N. Y. 473, 18 NB 

[a] Test of sufficiency.—Any esti= 
mate sufficient to inform and satisfy 
officers as to what the character and 
quality of improvements will be 
after completion and what they 
will cost, when approved and filed by 
Such officers, is, in the absence of 
fraud, sufficient. Bocox vy, Bixby, 
114 Okl. 269, 247 P 20. ; 

(b] “Estimate of costs” means 

the entire amount and not merely 
unit prices or separate items of con- 
struction. Williams v. Hybskmann, 
311 Mo. 332, 278 SW 377, 
_ [Le] Estimate by the cost per foot 
is insufficient where the number of 
feet is not specified, and is not read- 
ily ascertainable from data given in 
the estimate. Williams v. Hybsk- 
mann, (Mo, A.) 247 SW 208. 

{d] Statement that the cost will 
not exceed a given amount is insuffi- 
cient. Boonville v. Braxton, (Mo. A.) 
101 SW 1128; Boonville v. Rogers, 
125 Mo, A. 142, 101 SW 1120; Boon- 
ee v. Stephens, (Mo. A.) 95 SW 

{e] Estimates held insufficient.— 
Alton v. Roller, 305 Ill. 575, 137 NE 
418; Winnetka Park Dist. vy. Brandl, 
301 Ill. 265, 133 NE 765; Chicago v. 
Huleatt, 276 Ill. 466, 114 NE 1021. 

{f] Estimates held. sufficient.— 
Northbrook vy. Sterba, 318 Ill. 360, 
149 NE 258; Lovington v. Gregory, 
287 Ill. 169, 122 NE 504; St. Louis v, 
Vogel, 276 Ill. 490, 114 NE 941; De- 
catur v. Barteau, 260 Ill. 612, 103 NE 
601; Chicago v. Underwood, 258 T1l, 
116, 101 NE 261; Park Ridge v. Wis- 
ner, 253 Ill. 434, 97 NE 841; Carlson 
v. South Omaha, 91 Nebr. 215, 134 
NW 1047, 

48. Kansas Town Co. v. Argentine, 
5 Kan. A. 50, 47 P 542 [aff 59 Kan, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nu 


mber, 


¥ 
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ment, if they are properly incident to the improve- 
ment ;*® hence the report may take into consideration 
all such items as reasonably enter into consideration 
in determining the amount of the estimate and the 
cost of levy and collection of a special tax.®° 
Neither an excessive estimate of costs! nor the in- 
clusion of improper items in the estimate®? will per 
se invalidate the proceedings where the estimate 
otherwise meets the requirements of the statute. 

[§ 2424] (4) Signature, Certification, Address, 
Presentation, and Filing. The estimate of cost in 
order to be valid must be signed by the person or 
persons authorized to prepare it,®? and under some 
statutes must contain a certification that the cost of 
the improvement will not exceed the estimated cost.54 
It must generally be submitted to the common coun- 
cil or other legislative body,®> and, if approved by 
such body, must be filed in the office of the munici- 
pal clerk or other designated officer;5* but such 
submission and approval are not necessary in the 
absence of an express requirement in the statute.57 

Address. That an estimate was not addressed to 
the proper board is not important where that board 
considered and acted upon it.®8 

The time when the estimate must be presented 
to the proper municipal authorities or placed on file 
779, 54 P 1131] (holding, however, 
that subsequent proceedings would 
not be held void merely because an 
estimate was based upon payment in 
Street bonds at ninety cents on the 
dollar). 

49. Gage v. Chicago, 162 Ill. 313, 
44 NE 729 (commissioners might in- 


clude an estimate of the cost of ad- 
justment of sewers under an ordi- 


Baker, 310 Ill. 
[ec] 


v. Monett First 
A, 641, 123 
td] 
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(2) Mayor may sign where the engi- 
neer was specially employed for par- 
ticular, improvement and there was 
no office of city engineer. 
433, 141 NE 750. 
Superfiuous 
not invalidate the estimate. 
Nat. Bank, 139 Mo. 62. 
SW 1001. 

The fact that the actual work 


[44 C.3.] 264 


varies with the statutes,5® and may depend upon the 
primary purpose intended to be served by it.%° 
Compliance must be had with provisions which re- 
quire that the estimate shall be presented prior to 
the enactment of the ordinance or resolution of in- 
tention,®! or prior to the enactment of the ordinance 
or resolution ordering the improvement;*? but un- 
less the statute otherwise expressly provides, the 
proceedings are sufficient if the estimate is on file 
at some time prior to the letting of the contract,®* 
or prior to the advertisement for bids on the con- 
tract,°4 where the statute requires such advertise- 
ment.°> 

[§ 2425] (5) Amendment. The estimate of the 
cost of a proposed improvement may generally be 
amended at any time before it has been acted upon,®® 
where no intervening rights are thereby adversely 
affected.67 In ease, after the introduction of an 
ordinance for a street improvement, it is submitted 
to the board of public improvements and amended, 
it is not necessary that the indorsement of the esti- 
mated cost’ as made on the original draft be 
amended.°®® 

In case of dismissal of proceedings by reason of 
the invalidity of an ordinance, a new ordinance can- 
not be adopted until the board of publie works 


185 Tll. 354, 57 NE 15; Vincent v. 
South Bend, 83 Wash. 314, 145 P 
452; Allen y. Bellingham, 77 Wash. 


Olney v.} 469, 187 P 1016. 

Estimate of cost as essential to 
resolution or ordinance of intention 
see supra § 2404. 

Scovill v. Cleveland, 1 Oh. St. 
126; Pauls Valley v. Carter, 108 Okl. 
ity Dora 233¢ Benn ec Hardwood v. Ft. 


will 
Walsh 


signatures 


mance providing for the paving and| 


curbing of a street). 

[a] No variance was held to ex- 
ist between estimate of cost and ordi- 
nance. Northbrook y. Sterba, 318 Ill. 
360, 149 NE 258. 

50. Cramer v. Charleston, 176 Ill. 
507, 52 NE 73 (a report was not in- 
valid because it included items for 
contingencies, for contractors’ mar- 
gins for curbing and profit on same, 
and for collection). 

51. Chicago v. Underwood, 258 Ill. 
116, 101 NE 261; Chicago v. Davis, 
253 Ill. 404, 97 NE 700; Danforth v. 
Hinsdale, 177 Il. 579, 52 NE” 877; 
Connecticut Mut. L. Ins. Co. v. Peo., 
172 Ill. 31, 49 NE 989. 

“The best estimate will generally 
prove either too low or too high.” 
Chicago v. Davis, 253 Ill. 404, 406, 
97 NE 700. 

[a] Reason for rule.—‘‘To compel 
the city, when objections are made 
on the ground that estimates are ex- 
cessive, to go into a general hearing 
involving the price of labor and ma- 
terials and the various conditions 
which might enhance or lessen the 
cost of the improvement, would be 
to construe the local improvement 
statute in a way not contemplated 
by the legislature and lead to much 
vexatious and unnecessary litiga- 
tion.” Chicago v. Davis, 253 Ill. 404, 
406, 97 NE 700. 

62. Chicago v. Davis, 253 Ill. 404, 
97 NE 700; Bartlesville vy. Keeler, 107 
Okl. 14, 229 P 450. 

53. See cases infra this note. 

[a] Signature by city engineer is 
sufficient without addition of signa- 
ture of president of board of im- 

rovements, under a statute requir- 

ng the signature of the engineer of 
the board, where the city engineer is 
in fact a member of the board of im- 
provements. East St. Louis v. Davis, 
233 Ill. 553, 84 NE 674. 

[b] Signature by mayor (1) is 
proper where there was no city engi- 
neer and mayor was authorized by 
council to prepare estimate. Olney 
v. Baker, 310 Ill, 438, 141 NH. 750. 


of preparation was done by outside 
engineers under the supervision of 
the city engineer does not invalidate 
an estimate signed only by the city 
engineer. Grant City v. Salmon, 
(Mo. A.) 288 SW 88. 

{e] Where estimate was prepared 
by council and mayor, want of coun- 
cil’s signature will void it. Dixon 
vy. Atkins, 298 Ill. 494, 131 NE 643. 

Who must prepare estimate see 
supra § 2422. 

54. Dixon vy. Atkins, 298 Ill. 494, 
131 NE 6438; Lovington v. Gregory, 
287 Ill. 169, 122 NE 504; McChesney 
vy. Chicago, 227 Ill. 450, 81 NH 435; 
Gage v. Chicago, 225 Ill. 135, 80 NE 
86; Gilmore v. Hentig, 33 Kan. 156, 
5 P 781, 33 Kan. 234, 6 P 304. 


[a] Statute mandatory.—Loving- 
ton v. Gregory, 287 Ill. 169, 122 NE 
504. 

[b] Certificate must be by officer 


who signs estimate.—Where the city 
engineer signed the estimate, al- 
though ‘the mayor and council as- 
sisted in the preparation, their cer- 
tification alone is insufficient. Dixon 
v. Atkins, 298 Ill. 494, 1381 NH 643. 

55. Lovington v. Gregory, 287 Ill. 
169, 122 NE 504; De Soto v. Show- 
man, 100 Mo. A. 323, 73 SW _ 257; 
Corsicana v. Kerr, 89 Tex. 461, 35 SW 
794 [aff (Civ. A.) 35 SW 694], 

56. Kasch v. Akron, 100 Oh. St. 
229, 126 NE 61; Pauls Valley v. Car- 
ter, LOL OKI. 205, 224 P 5628; -Ft. 
Worth v. Capps Land Cox (Tex. Ciy, 
A.) 205 SW 491; McKenna v. Osgoode, 
13 Ont: L. 471, 8 OntWR 713. 

57. Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453. 

58. Lovington v. Gregory, 287 Ill. 
169, 122 NE 504. 

59. See statutory provisions; 
cases infra notes 60-64. 


and 


60. Purpose of estimate see supra 
§ 2421, 
61. Ziegler v. Chicago, 213 Ill. 61, 


72 NE 719; Chicago Union Tract. Co. 
vi Chicago, 209 Ill. 444, 70 NE 659; 
Kilgallen v. Chicago, 206 Til. 557, 69 
NE 585; Berry v. Chicago, LO ZecE nl, 
154, 61 ‘NE 498; Clarke v. Chicago, 


Worth Nat. Bank, (Tex. Civ. A.) 205 
SW 484. 
Ordinance or resolution ordering 


improvement see infra §§ 2437— 
2459. 
63. Guilick v. Cherryvale, 122 Kan. 


210, 251 P 399; Kansas City v. Culli- 
nan, 65 Kan, 68, 68 P 1099; State v. 
Marsh, 107 Nebr. 637, 187 NW 84. 
64. Sacramento Pav. Co. v. Ander- 
son, 1 Cal. A. 672, 82 P 1069; Denver 
v. Kennedy, 33 Colo. 80, 80 P 122, 
467; Williams v. Hybskmann, 311 
Mo. 332, 278 SW 377; Mound City v. 
Shields, (Mo. A.) 278 SW. 798; 
pecs v. New York, 5 Barb. (N. Y.) 


‘65. Advertisement for bids see in- 
fra § 2490. 

66 Denver y. Kennedy, .33 Colo. 
80, 80 P 122, 467; Guilick v. Cherry- 
vale, 122 Kan, 210, 251 P 399; Mound 


City’ v. Shields, (Mo. A.) 378 SW 
798 
[a] A second estimate may be 


made without invalidating the pro- 
ceedings, upon discovery that the 
original estimate of the expense is 
not sufficient to complete the work, 
if the formalities attendant upon the 
original proceedings are observed. 
Denver v. Kennedy, 33 Colo. 80, 80 P 
122, 467 (so holding where a new es- 
timate of the cost of a viaduct was 
made by the city engineer, and such 
proceedings had that notice was 
again given the owners of property 
in the district, of the estimated cost, 
the boundaries of the district, and 
other details as required by the char- 
ter provisions on the subject of no- 
tice). 

67. See cases supra note 66. 

[a] In Kansas a city of the sec- 
ond class may permit an engineer to 
raise the estimate of the cost of pav- 
ing a street to correct an error be- 
fore the contract is made for per- 
formance of work. Guilick v. Cherry- 
vale, 122 Kan. 210, 251 P 399. 

Change of plan of improvement 
see infra § 2462, 
moots Bambrick v. Campbell, 37 Mo, 


a a ty 
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262 [44 C.J] 


makes a new estimate of cost and holds another 


public hearing.®® 


[§ 2426] b. Plans and Specifications’’—(1) Tn 
As in the case of estimates. of cost, in 
the absence of statutory or charter requirement, pre- 
liminary plans and estimates need not be made.” 
By statute, however, as in the case of estimates 
of cost,7* the preparation and filing of plans and 
specifications are frequently required,’* at some 
stage of the preliminary proceedings,’® for the infor- 
mation of the municipal authorities who must deter- 
mine the utility and extent of the improvement,’° 
and sometimes, as well, for the information of prop- 
erty owners who will be affected by the improve- 
ment,’’ or of persons who contemplate bidding on 
the contract to make the improvement.’® 
ever its purpose, the requirement as to’ plans and 
specifications is generally mandatory’? and, unless 
the improvement is of a kind clearly excepted from 
its operation,®® will generally render the proceed- 


General. 


69. Bass v, Chicago, 195 Ill. 
62 NE 913. 

70. Change of plan and effect see 
infra § 2462, 

71. See supra § 2421. 

72. Indiana Truck Farm Co. Vv. 
Schneider, 74 Ind, A. 24, 128 NE 617. 

[a] Under Roseburg Charter a 
map by the city engineer, showing 
the property benefited by a sewer im- 
provement, is not necessary, Giles v. 
Roseburg, 96 Or. 453, 189 P 401, 1119. 

Directory provisions see infra text 
and note 84. 


109, 


73. See supra § 2421, 

74. See statutory provisions, , 

75. See cases passim infra this 
section. 

76. Kasch vy. Akron, 100 Oh. St. 
229, 126 NE 61. See also supra 
§ 2421. 

77. Miller v, Oelwein, 155 Iowa 
706, 1836 NW 1045; Buckley v. Ta- 
coma, 9 Wash, 253, 37 P 441. See 


also supra § 2421, f 

[a] Purpose of plan—‘The dia- 
gram, if it serves any purpose at 
all to the owner, must be intended 
to show him how the improvement, 
when completed, will probably affect 
his property, so that he can intelli- 
gently determine whether he will 
remonstrate or not, It may be of the 
very highest importance to him to 
know whether he is to be left on 
the brink of a cliff or at the foot 
of a trestle; whether the assessment 
he will be called upon to pay will be 
his total expense, or whether this 
will be but the beginning of a large 
outlay necessary to protect his front 
or restore it to a safe, convenient 
and decent condition.” Buckley v. 
Tacoma, 9 Wash, 253, 263, 37 P 441. 

78. Wigodsky y. Holstein, 195 
Iowa 910, 192 NW 916... See also 
supra § 2421. 

79. See cases infra note 81. 

80. See supra § 2421, 

81. Ark.—Ingram v. Thames, 150 
Ark. 443, 2384 SW 629; Cherry v. 
Bowman, 106 Ark, 39, 152 SW 133. 

Cai.—Ferry v. O’Brien, 188 Cal, 
629, 206 P 449; Banaz v. Smith, 133 
Cal. 102, 65 P 309; Bolton y. Gilleran, 
105 Cal. 244, 38 P 881,45 AmSR 33. 


Colo.—Hildreth v. Longmont, 47 
Colo.°79,. 105 PP. 107. 
Hawaii.—Wilson vy. lLord-Young 


Engineering Co., Ltd., 21 Hawaii 87. 

Ida.—Seysler v. Mowery, 29 Ida, 
412, 160 P 262, 

Tll.—Alton y. Roller, 305 Ill. 575, 
137 NE 418. 

Ind.—Martindale y. Rochester, 171 
Ind. 250, 86 NE 321, 

Iowa.—Reed v. Cedar Rapids, 137 
Iowa 107, 111 NW 1013. 

Kan.—Olsson v. Topeka, 42 Kan. 
709, 21 P 219. 

Ky.—Barrett v. Falls City Artificial 


What- 


Stone Co., 52 SW 947, 21 KyL 669. 


La.—Shreveport vy. Levy, 154 La. 
953, 98 S 431. 

Md.—Whiteley v. Baltimore, 113 
Md. 541, 77 A 882. 

Mass.—Cheney '‘v. Beverly, 188 
Mass. 81, 74 NE 306. 

Mich.—Auditor-Gen. v. Wellman, 


160 Mich. 512, 125 NW_ 392. 
SET a ne v. St. Paul, 22 Minn. 
4 


Mo.—Badger Lumber Co. v. Mul- 
lins, 310 Mo. 602, 275 SW 957; Gil- 
sonite Constr, Co. v. Arkansas Mc- 
Alester Coal Co., 206 Mo, 49, 103 
SW 93; State v. St. Louis, 161 Mo. 
871, 61 SW 658; Monnett v. Fowler, 
184 Mo. A. 615, 170 SW 684; Jones Vv. 
Plummer, 1387 Mo. A, 337, 118 SW 
109; Probert v. Girard Inv. Co., 155 
Mo. A. 344, 187 SW 41; De Soto v. 
Showman, 100 Mo. A, 323, 73 SW 257. 

N, J.—Coar v. Jersey City, 35 N. J. 
L. 404. 

N. Y.—Peo. v. Union St. Bd. of 
Impr., 43 N. Y. 227; Peo. v.. Lennon, 
147 App. Div. 537,” 182 “N¥S 620; 
New York Fire Dept. v. Braender, 14 
Daly 53, 3 NYSt 580. But compare 
In re Upson, 89 N. Y. 67; Roosevelt 
Hospital vy. New York, 84 N. Y¥. 108; 
In re New York Protestant Episco- 
pal Publie School, 47 N. Y. 556. 

Oh.—Yaryan v. Toledo, 28 Oh. Cir. 
Ct. 259; State v. Green, 22 Oh. Cir, 
Ct. N. S. 1; In re Akron St., 5 OhS& 
CR 697. ‘ 

Okl.—Woolsey v, Tulsa, 90 Okl. 205, 
216 P 126. 

Pa.—Verona Borough v. Allegheny 
Valley ‘R. Co., 152 Pa...368,.26 A 518: 
ere v. Pittsburgh, 137 Pa. 548, 20 
é 93. 

S. D.—Haggart v. Alton, 38 S. D. 
527, 162 NW 158. 

Tex.—Houston v. Glover, 40 Tex. 
Civ. A. 177, 89 SW 425. 

Wash.—Paine v. Seattle, 70 Wash. 
294, 126 P 628, 127 P 580 (recognizing 
rule); Buckley v, Tacoma, 9 Wash, 
253, 37 P. 441. 

Wis.—State v. Benzenberg, 108 
Wis. 485, 84 NW 858; Riecketson v. 
Milwaukee, 105 Wis. 591, 81 NW 864, 
47 LRA 685; Wells v. Burnham, 20 
Wis. 112; Kneeland y. Milwaukee, 18 
Wis. 411. 

Ont.—McKenna v. Osgoode, 13 Ont. 
L. 471, 8 OntWR 718. 

82. See statutory provisions. 

83. Haughawout v. Raymond, 148 
Cal. 311,83 P53, 

84. Caldwell y. Cleveland, 12 OhN 
PNS 483. See also supra § 2421, 

{a] Ordinance requirements to 
this effect have been construed as 
merely directory. Hitchcock v. Gal- 
veston, 12 F. Cas. No. 6,534, 3 Woods 
287; Kelso y. Boston, 120 Mass, 297; 
Sheehan v. Owen, 82 Mo. 458. 

85. Miller v. Oelwein, 155 Iowa 


ings taken without the making of plans and specifi- 
cations invalid;8! but it is otherwise where the 
statute merely provides that plans and specifications 
shall be furnished if required by the council,®* and 
the council does not require it,8* or where the par- 
ticular provision has been construed as directory.™* 
However, the extent to which compliance with such 
statutory or charter provisions may*® or may not*® 
constitute a condition precedent to subsequent pro- 
ceedings depends on the nature and purpose of the 
particular provision.*? 
if the ordinance itself contains detailed descriptions, 
failure to prepare and file plans will not invalidate 
an assessment ;®® also that failure to file plans when 
sufficient specifications have been filed will not in- 
validate a contract for improvement work.®® 

Time for making and filing plans depends upon 
the construction of the particular requirement and 
on the purpose and nature of the plans required. 
And a resolution to make an improvement according 


And it has been held that, 


706, 136 NW 1045; Kasch vy. Akron, 
100 Oh. St. 229, 126 NE 61; Paine v. 
Seattle, 70 Wash. 294, 126 P 628, 127 
P 580. See also supra § 2421. 

Time of filing see infra.text and 
notes 90-92. 

86. Wigodsky v. Holstein, 195 
Iowa 910, 192 NW 916; Miller v. Oel- 
wein, 155 Iowa 706, 136 NW 1045. 
See also supra § 2421. 

Time of filing see infra text and 
notes 90-92. 

87. Nature and purpose see supra 
text and notes 76-78, 

- White v. Alton, 149 Ill. 626, 37 
NE 96; Schulte v. Currey, 173 Mo. A. 
578, 158 SW 888; Platte City v. Pax- 
ton, 141 Mo,. A. .175,. 124 SW. 6335 
Akers v. Kolkmeyer, 97 Mo, A. 520, 
71 SW 536. 

89. McCoy vy. Randall, 224 Mo, 24, 
121 SW 81; and cases infra this note. 

[a] Sewer.—In re New York Prot- 
ote Episcopal Pub. School, 47 N. 


{[b] Sidewalk construction. — To- 
ledo, etc., Cent. R, Co. v. Hartford, 15 
Oh. - 305. 

[e Street paving.— McCoy  v. 
Randall, 222 Mo. 24, 121 SW 31; 
Sheehan y. Owen, 82 Mo, 458. 

90. Ind.—Martindale y. Rochester, 
171 Ind, 250, 86 NE 321. 

Iowa.—Wigodsky y. Holstein, 195 
Iowa 910, 192 NW 916. 

Mo,—Platte City v. Paxton, 141 Mo. 
A. 175, 124 SW 531. 

N. Y¥.—Gilmore vy. Utica, 131 N. ¥. 
26, 29 NE 841, 

Oh,—Kasch y. Akron, 100 Oh. St. 
229, 126 NH 61; Yaryan vy. Toledo, 28 
Oh, Cir. Ct, 259. 

Tex.—Galveston v. Heard, 54 Tex. 
420; Houston v. Glover, 40 Tex. Civ. 
A. 177, 89 SW 425. 

Wash.—Paine vy. Seattle, 70 Wash. 
294, 126 P 628, 127 P 580. 

Ont.—McKenna v. Osgoode, 13 Ont. 
L. 471, 8 OntWR 713. 

[a] Immediate preparation.—A re- 
quirement of an ordinance that the 
city engineer shall file immediately 
full specifications is substantially 
complied with, where the preparation 
and filing of the specifications is done 
as soon as practicable. Galveston v. 
Heard, 54 Tex. 420. See Martindale 
v, Rochester, 171 Ind. 250, 86 NH 321 
(reasonable time intended). 

b] Where purpose (1) is to in- 
form bidders, plans need not be pub- 
lished until after advertisement for 
bids. Wigodsky vv. Holstein, 195 
Iowa 910, 192 NW 916; Miller vy. Oel- 
wein, 155 Iowa 706, 136 NW 1045, 
(2) But for other purposes the plans 
may be required to be filed before the 
passage of the improvement ordi- 
nance. Miller v. Oelwein, 155 Iowa 
706, 1836 NW 1045; Kasch y. Akron, 
100 Oh. 229, 126 NE 61, 


ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 2426-2497} 


to plans to be prepared by the engineer is not in- 
valid because passed before the plans are prepared 
Under the provisions of some charters 


and filed.®+ 
the council may accept plans upon 


of public works has failed to report for a specified 
time after the reference of such plans to them. 

[§ 242614] (2) By Whom Made. 
of estimates of cost,°* the plans must generally be 
made and prepared by the proper officer or board 
designated for that purpose,** usually the city engi- 
neer,®> and this duty cannot be delegated by such 
officer or board,®* although the detail of the work 
may be done by another under his or its supervi- 
An adoption of plans on file has been held 


sion.?? 


91. Gilmore v. Utica, 131 N. Y. 26, 
29 NE 841; Yaryan vy. Toledo, 28 Oh. 
@iz: Ct. 259. 

92. Houston v. Glover, (Tex. Civ. 
A.) 89 SW 425. 

93. See supra § 2422. 

94 Cal.—Gill v. Dunham, 4 Cal. 
Unrep. Cas. 229, 34 P 68; Stockton v. 
Skinner, 53 Cal. 85. 

Kan.—Middleton v. Emporia, 106 
Kan. 107, 186 P 981. 

Ky.—Barrett v. Falls City Artifi- 
cial Stone Co., 52 SW 947, 21 KyL 
669. 

Mo.—Webster Groves v. Reber, 
(A.) 226 SW 77; Independence v. 
Knoepker, 134 Mo. A. 601, 114 SW 
1129; Fayette v. Rich, 122 Mo. A. 145, 
99 SW 8. 

N. J.—Onderdonk vy. Plainfield, 42 
N. J. L. 480. 

Pa.—Jaxtheimer v. 
2388 Pa. 42, 85 A 994, 

[a] Mayor.—Under a statute pro- 
viding that the plans and specifica- 
tions shall be prepared by the mu- 
nicipal engineer or other proper offi- 
cer designated by the common coun- 
cil, the mayor is a proper Officer, 
where there is no city engineer. 
ue y. Rich, 122 Mo. A. 145, 99 
S) 


Sharpsville, 


pared the estimate is immaterial 
where final estimate is signed and 
filed by street commissioner. Web- 
ster Groves v. Reber, (Mo. A.) 226 
SW 77. 

{c] Employment of nonresident 
expert engineers to make plans does 
not impair the validity of an im- 
provement contract. Middleton v. 
Emporia, 106 Kan. 107, 186 P 981. 

{d] Compensation of engineer.— 
(1) An engineer may be entitled to 
compensation for the preparation of 
complete plans where the council 
deemed the construction of work ad- 
visable, although city later decided 
not to build the improvement, Ben- 
ham v. Marceline, 213 Mo. A. 6538, 251 
SW 748. (2) Statutes as to reference 
to treasurer of bills contemplating 
payment of money are not applicable 
to an ordinance employing engineer 
to prepare plans for improvements. 
Benham v. Marceline, supra. 


95. Middleton v. Emporia, 106 
Kan, 107, 186 P 981; Menefee v. 
Taubman, 159 Mo. A, 318, 140 SW 


604; Akers v. Kolkmeyer, 97 Mo. A. 
ee 71 SW 536; and cases supra note 


[a] De facto city engineer is au- 
thorized to prepare such plans and 
Specifications under such a statute, 
where the regular city engineer is 
absent on account of sickness. Akers 
ee | aca hae 97 Mo. A, 520, 71 SW 

36. 

96. Barber Asphalt Pav. Co. v. 
O’Brien, 128 Mo. A. 267, 107 SW 25. 

97. Menefee v. Taubman, 159 Mo. 
A. 318, 140 SW 604. 

98. Stockton y. Skinner, 53 Cal. 
. 85; Independence v. Knoepker, 134 
Mo. A. 601, 114 SW 1129. 

99. Gill v. Dunham, 4 Cal. Unrep. 
Cas. 229, 34 P 68; Barrett v. Falls 
City Artificial Stone Co., 52 SW 947, 
21 KyL 669; Onderdonk v. Plainfield, 
42 N. J. L. 480; Jaxtheimer v. Sharps- 


” 


8. 
[b] That a private engineer pre-' 


‘ 


MUNICIPAL CORPORATIONS 


which the board 


As in the ease 
improvement in 


ville, 238 Pa. 42, 85 A 994. 

1. La Franchi v. Seattle, 78 Wash. 
158, 188 P 659. 

“These plans could not go beyond 
the purpose of the petition and ordi- 
nance and what was reasonably inci- 
dental thereto.” La Franchi v. Se- 
attle, 78 Wash. 158, 163, 138 P 659. 

Contents of petition see supra 
§ 2393. 

2. See cases infra this note. 

fa] Variance shown-.—Ferry v. 
Marr, 188 Cal. 798, 206 P 454; Ferry 
v. O’Brien, 188 Cal. 629, 206 P 449; 
Poplar Bluff v. Bacon, 144 Mo. A. 476, 
129 SW 466. 

[b] Variance not shown.—Loving- 
ton v. Gregory, 287 Ill. 169, 122 NE 
504; Houghton vy. Burnham, 22 Wis. 
301, 

Contents cf ordinance or. resolu- 
brn of intention see supra §§ 2401- 

405. 

8. Paine v. Seattle, 70 Wash. 294, 
126 P 628, 127 P 580; and cases infra 
this note. 

{a] Plans calling for concrete 
pavement were sufficiently definite, 
although particular type was to de- 
pend on cost and funds available. 
Bostick vy. Pernot, 160 Ark. 581, 265 
SW 356. 

[b] That no outlet was provided 
for sewer did not invalidate improve- 


ment contract. Dunker vy. . Des 
Moines. 156 Iowa 292, 136 NW 536. 
[ec] Plans and specifications held 


sufficient.—Thoits v. Byxbee, 34 Cal. 
A, 226, 167 P 166; Hildreth v. Long- 
mont, 47 Colo. 79, 105 P 107; In re 
Apple, 161 Iowa 314, 142 NW 1021; 
Jenney v. Des Moines, 103 Iowa 347, 
72 NW 550; Olsson v. Topeka, 42 
Kan. 709, Z1 P 219; Whiteley v. 
Baltimore, 113 Md. 541, 77 A 882; 
Cheney v. Beverly, 188 Mass. 81, 74 
NE 306; Kundinger v. Saginaw, 132 
Mich. 395, 93 NW 914; Badger Lum- 
ber Co. v. Mullins, 310 Mo. 602, 275 
SW 957; R. J. Waddell Inv. Co. v. 
Hall, 255 Mo. 675, 164 SW 541; Gil- 
more v. Utica, 131 N. Y. 26,:29 NE 
841; Peo. v. Lennon, 147 App. Div. 
537, 132 NYS 620; Mead v. Turner, 
134 App.’ Div: 691, 119 NYS 526; 
Bradley v. Van Wyck, 65 App. Div. 
293, 72 NYS 1034; Peo. v. Utica Bd. 
of Assessors, 50 App. Div. 54, 63 NYS 
445; Matter of New York, 20 App. 
Div. 356, 46 NYS 855 [aff 156 N. Y. 
688, 50 NE 1117]; Cincinnati v. Folz, 


9 Oh. Dec. (Reprint) 665, 16 CinceL 
Bul 211; Woolsey v. Tulsa, 90 Okl. 
205, 216 P 126; Haggart y. Alton, 


38 S. D. 527, 162 NW 158; La Franchi 
v. Seattle, 78 Wash. 158, 1388 P 659; 
Houghton v. Burnham, 22 Wis. 301. 

4 Cal.—Banaz v. Smith, 133 Cal. 
102, 65 P 309. 

Ill.—Chicago v. Gage, 237 Ill. 328, 
86 NE 633; Donovan v. Donovan, 236 
Ill. 636, 86 NE 575. q 

Iowa.—Vowles v. Kenwood Park, 
198 Iowa 517, 199 NW 1008; Jenney 
v. Des Moines, 103 Iowa 347, 72 NW 
550. 

Kan.—Olsson vy. Topeka, 42 Kan. 
TO9aIaL Sey 219). 

N. Y¥.—Gilmore v. Utica, 131 N. Y. 
26, 29 NE 841. 

Oh.—Cincinnati v. Folz, 9 Oh. Dec. 
(Reprint) 665, 16 CincLBul 211. 


[44 C.J.] 263: 


equivalent to a prior direction to the proper officer 
to prepare such plans.°® 
ticular board or commission shall cause plans and 
specifications to be made does not require the prepa- 
ration, but only the procurement, of them by such 
board or commission.%® 


[§ 2427] (3) Contents. 


A provision that a.par- 


The description of the 
the plans and specifications must 


substantially conform to that contained in the peti- 
tion for the improvement,! or in the resolution or 
ordinance of intention.? 
tions need not be minutely detailed,? but they must 
be sufficiently definite for practical purposes,* and 
sufficiently specific to permit intelligent bidding.® 


The plans and specifica- 


Wis.—Ricketson v. Milwaukee, 105 
Wis. 591, 81 NW 864, 47 LRA 685. 
_{a] Thus mere general specifica- 
tions as to the location and capacity 
of a proposed garbage 2rematory, 
without plans, leaving bidders to 
specify the system of incineration to 
be used and to submit plans describ- 
ing the dimensions of the bLuilding, 
machinery, etce., was not sufficient. 
Ricketson v. Milwaukee, 105 Wis. 
591, 81 NW 864, 47 LRA 685. 

[b] Definiteness. — Specifications 
are sufficiently definite where the 
officer in charge of the work, al- 
though empowered to decide whether 
the contract has been. performed, and 
decide as to minor details, cannot. 
require more or accept less than the 
specifications require. Banaz wv. 
Smith, 133 Cal. 102, 65 P 309. 

{c] Sufficiency of description of 
material (1) A clause requiring 
bids to be accompanied by special 
blocks of granite from a certain 
quarry is not inconsistent with an- 
other clause stating that the blocks re-: 
quired must be equal in quality toa 
certain granite named. Cincinnati v. 
Folz, 9 Oh. Dec. (Reprint) 665, 16 
CincLBul 211. (2) An estimate 
which provides that the paving of a 
street shall be stone and asphalt 
sufficiently describes the material. 
een v. Topeka, 42 Kan. 709, 21 P 

[d] Plans in alternative. — The 
fact that plans for an improvement 
are in the alternative has been held 
immaterial in the absence of proof 
that anyone was misled or prevented 
from bidding, or that the cost of the 
work done was enhanced thereby. 
Gilmore v. Utica, 131 N. Y. 26, 29 
NE 841 [aff 15 NYS 274]; State v. 
Green, 22 Oh. Cir. Ct. N.S. .1; Parker 
v. Philadelphia, 16 Pa. Dist. 740. 

5. Cal—Shepherd v. Chapin, 45 
Cal. A. 645, 188 P 571; Burns vy, Casey, 
13 Cal. A. 164,.109 P94, ' 

Hawaii.—Wilson v.  Lord-Young 
Engineering Co., Ltd., 21 Hawaii 87, 


Ida.—Seysler v. Mowery, 29 Ida. 
412, 160 P 262. 
Ill.—Alton v. Roller, 305 Ill. 575, 


137 NE 418. 

Ind.—Peru, etc., R. Co. v. Hanna, 
68 Ind. 562; Liebole v. Traster, 41 
Ind. A. 278, 88 NE 781. 

Mich.—Kundinger v. Saginaw, 132 
Mich. 395, 93 NW 914. 

Mo.—McCormick v. Moore, 134 Mo. 
A, 669, 114 SW 40. See Independence 
Vv. sree AT 134 Mo. A. 601, 114 SW 
1129. 

Nebr.—Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453. 


N. J.—Schwitzer v. Newark Bd. of 
Education, 79 N. J. L. 342, 75 A 447, 

N. Y.—Bradley v. Van Wyck, 65 
App. Div. 293, 72 NYS 1034. 

Oh.—Tuke v. Sundmaker, 13 Oh. 
Cir Ct ON. SH463. 

Wis.—Houghton v. Burnham, 22 


Wis. 301. 

“The specifications must be made 
sufficiently definite and certain that 
all may know what each is bidding 
upon and that any bidder who secures 
the contract may be compelled to 
perform it in a way to produce the 
kind, character and grade of im- 
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Where a statute provides that the specifications must 
be accompanied by a list of the names of the prop- 
erty owners whose lots abut on the line of the im- 
provement,® the names of all the joint owners of an 
abutting lot need not be separately given.’ 
cations appended to a contract are controlled by 
specifications on file, where such specifications are 
referred to in the advertisement for bids.® 
Requirement of bond. A clause attached to plans 
and specifications, requiring a bond from the con- 
tractor, is not regarded as a part of the plan or 


specification.® 


[§ 2428] (4) Formal Requisites. 
requirement’? as to the adoption, filing,’ or re- 
cording'® of the plans and specifications must be 
substantially complied with; but unless the statute 
specifies the time when the plans and specifications 
must be filed,!* or unless an ordinance or resolution 
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Speeifi- 


authenticity.1? 


‘a 


[§§ 9497-2499 


of the improvement can be found,!® it is generally 
sufficient if the plans and specifications are on file 
at some time prior to the making of the improve- 
ment or to the letting of the contract therefor.*® 
Evidence of authenticity. Where the statute does 
not specify the mode in which plans and specifica- 
tions shall be prepared, the fact that they are pre- 
pared by the engineer and are on file and approved 
by the city council is sufficient evidence of their 


[§ 2429] c. Reference to Subordinate Board or 


Commission!*—(1) In General. An applicatory statu- 


Any statutory 


refers to them as the only place where a description 


provement desired and that liability 
upon his. bond will result from his 
failure so to do.’’ Seysler v. Mowery, 
29 Ida. 412, 420, 160 P 262. 

[a] Plans and specifications held 
insufficient. — Southwick v. Santa 
Barbara, 158 Cal. 14, 109 P 610; Bol- 
ton v. Gilleran, 105 Cal. 244, 38 P 881, 
45 AmSR 33; Seysler v. Mowery, 29 
Ida. 412, 160 P 262; Alton v, Roller, 
305 Ill. 575, 1837 NE 418; Gage v. New 
York, 110 App. Div. 4038, 97 NYS 157; 
Ricketson v. Milwaukee, 105 Wis. 
591, 81 NW 864, 47 LRA 685. 

{b] Must require competition.— 
Plans and specifications must be of 
sufficient definiteness to require com- 
petition on other material items, and 
must state the quantity of work re- 
quired as definitely as practicable. 
Hart v. New York, 201 N. Y. 45, 94 
NE 219; Gage v. New York, 110 App. 
Div. 403, 97 NYS 157; State v. Green, 
22.-Oh.. Cir, Ct. N.S. 1. “a4 

6 See statutory provisions. 

7. Scanlan v. Horton, (Tex. Civ. 
A.) 274 SW 346. 

8. Gage v. Chicago, 220 Ill. 561, 77 

’ NE 145; McCutcheon v. Franklin, 30 
O. C. A. 536. 

9. Cole v.: Peo., 161 Ill. 16, 43 NE 
607. 

Bonds of 
§ 2533 et seq. mt 

10. See statutory provisions. 

11. Peo. v. Union St. Bd. of Impr., 
43 N. Y. 227; Smith v. Jefferson, 75 
Or. 179, 146 P 809. 

{a] Pailure of board of improve- 
ments to adopt plans and specifica- 
tions invalidates subsequent. pro- 
ceedings taken by the board. Peo. v. 
Union St. Bd, of Impr., 43 N. Y. 227. 

12. See cases infra this note. 

[a] Place of keeping plans.—The 
fact that the recorder of a small city 
keeps plans at his place of business 
instead of the city hall may be im- 
material. Smith v. Jefferson, 75 Or. 
179, 146 P 809. ; 

[b] Temporary change of custody 
after filing.—Where the plat and 
schedule for the construction of a 
sewer were properly filed in the of- 
fice of the city recorder, although 
they were subsequently removed to 
the city engineer’s office in the same 
building, and there remained subject 
to inspection during the further prog- 
ress of’ the work, the statute relat- 
ing to filing the same was sufficiently 
complied with, especially where no 
prejudice was shown arising from 
such removal. Reed v. Cedar Rapids, 
137 Iowa 107, 111 NW 1013. 

{c] That the plans and specifica- 
tions are not marked “filed” (1) is 
immaterial, since such marking goes 
only to the question of the identifica- 
tion, not to the question of the filing 
of them. Akers v. Kolkmeyer, 97 
Mo. A. 520, 71 SW 536. (2) If de- 
posited at the proper office they need 


contractor see infra 


not be marked “filed.’”’ Barrett v. 
Falls City Artificial Stone Co., 52 
SW 947, 21 KyL 669; Akers v. Kolk- 
meyer, 97 Mo. A. 520, 71 SW 536; 
Austin vy. Tillamook City, (Or.) 254 P 
819, 824 [cit Cyc]; Smith v. Jefferson, 
75 Or. 179, 146 P 809; Houghton v. 
Burnham, 22 Wis. 301. See Jones v. 
Plummer, 137 Mo. A. 337, 118 SW 
109 (statement of clerk that they are 
not on file as being insufficient). 

13. Union St. R. Co. v..New Bed- 
ford, 253 Mass. 304, 149 NE 42. 

“It is an imperative mandate of 
G. L. c. 80, § 2, that a plan be re- 
corded within thirty days after the 
adoption of the order for the public 
improvement, containing the matters 
there stated, and that no betterments 
shall be assessed unless such plan is 
recorded.” . Union St. R. Co. v. New 
ev ties 253 Mass. 304, 312, 149 NE 

14. See statutory provisions. 

15. See supra § 2403; infra § 2439. 

16. Cal.—Banaz v. Smith, 133 Cal. 
102, 65 P 309. 

Ind.—Martindale v. Rochester, 171 
Ind, 250, 86 NE 321; Taber v. Graf- 
miller, 109 Ind. 206, 9 NE 721, 

Iowa.—Miller vy. Oelwein, 155 Iowa 
706, 1836 NW 1045. 

Mass.—Beckford v. 199 
Mass. 369, 85 NE 473. 

Mo.—R. J. Waddell Inv. Co. v. Hall, 
255 Mo. 675, 164 SW 541; Wills v. 
Burbank, 182 Mo. A, 68, 167 SW 608; 
Platte City v. Paxton, 141 Mo. A. 175, 
124 SW 531; Bridewell v. Cockrell, 
122 Mo. A. 196,99 SW 22. 

N. Y.—Gilmore vy. Utica, 131 N. Y. 
26, 29 NE 841. 

[a] Before enactment of ordinance 
for improvement the filing need not 
be made. Martindale v. Rochester, 
171 Ind. 250, 86 NE 321; R. J. Waa- 
dell Iny. Co. v. Hall, 255 Mo. 675, 164 
SW 541; Wills v. Burbank, 182 Mo. A. 
68, 167 SW 608; Platte City v. Pax- 
ton, 141 Mo. A.-175, 124 SW 681. 

{b] Ordinance directing an imme- 
diate filing of plans and specifications 
was sufficiently complied with where 
the filing was done as soon as was 
practicable, and before the advertise- 
ment for bids. Galveston v. Heard, 
54 Tex, 420. 

[¢] Certificate of a city engineer, 
as to a proposed pavement, is not 
necessary unless required by statute. 
San Francisco Pav, Co. v. Egan, 146 
Cal. 635, 80 P 1076 (holding, how- 
ever, that if such a certificate were 
required, his certificate that he has 
examined the work described in a 
resolution of intention and has found 
it practically the same to an official 
line and grade, and stating the area 
of the pavement made and the length 
of the curb constructed, is sufficient). 

17. Gill v. Dunham, 4 Cal. Unrep. 
Cas, 229, 34 P 68. 

18. Commissioners, boards, or of- 


Needham, 


tory requirement?® that before the common council or 
other legislative body can make a final decision -as 
to the advisability of making the contemplated im- 
provement,”° the question as to. the utility, extent, 
and cost of the proposed improvement must be re- 
ferred to a subordinate board,?+ or to a commission 


ficers to: 
Assess: 

Benefits see infra § 3032 et seq. 

Damages see infra § 2729 et seq. 
Make improvements see infra § 2444. 

See also supra §§ 2375-2378. 

19. See. statutory provisions. 

20. Determination to make im- 
provement see infra § 2436. 

21. Cal.—Platt v. San Francisco, 
158 Cal. 74, 110 P 304. 

Ill.— Chicago v. Illinois Malleable 
Iron Co., 293 Til. 109, 127 NE 349; 
Wilkin v. Robinson, 292 Ill. 510, 127 
NE 90; Carbondale vy. Walker, 240 
Ill. 18, 88 NE 296; Dodge v. Chicago, 
201 Ill. 68, 66 NE 367; Murphy vy. 
Chicago, 186 Ill. 59; 57 NE 847; 
Phelps v. Mattoon, 177 Ill. 169, 52 NE 
288; Markley v. Chicago, 170 Ill. 358, 
48 NE 952; Hinkle v. Mattoon, 170 
Ill. 316, 48 NE 908; Moore v. Mattoon, 
163 Ill. 622, 45 NE 567; Galesburg v. 
Searles, 114 Ill. 217, 29 NE 686. 


Me.—Wilson vy. Simmons, 89 Me. 
242, 36 A 380. 
Mass.—Byfield v. Newton, 247 


Mass. 46, 141 NE 658. 
Mich.—Detroit v. Beecher, 75 Mich. 
454, 42 NW 986, 4 LRA 813; Butler 
v. Detroit, 48 Mich. 552, 5 NW 1078; 
Peo. v. Detroit, 29 Mich. 343. 
Minn.—Althen y. Kelley, 32 Minn. 
280, 20 NW 188. 
Mo.—Boonville v. 


Stephens, 238 
Mo... 339, 141 


SW 1111; Gilsonite 
Constr. Co. v. Arkansas McAlester 
Coal Co.,~205 Mo. 49, 103 SW 93; 
Jaicks v. Merrill, 201 Mo. 91; 98 SW 
753; State v. St. Louis, 161 Mo. 371, 
61 SW 658; St. Louis v. Franks, 78 
Mo. 41 [aff 9 Mo. A. 579]; St. Louis 
v. Meier, 77 Mo. 13; Heman Constr. 
Co. v. Loevy, 64 Mo. A. 430. 

N. J.—White v. Bayonne, 49 N. J. 
Tae BLES FAN 9 52 

N. Y¥.—In re Newland Ave., 15 NYS 
oe Havermans y. Troy, 50 HowPr 

Oh.—Hubbard v. Norton, 28 Oh. St. 
116; Tyler v. Columbus, 6 Oh, Gir. 
Ct. 224, 3 Oh. Cir. Dec. 427; Reynolds 
v. Schweinefus, 1, Cine. Super. 215. 

Or.—Ladd v.. East Portland, 18 Or, 
87,022 P5838. 

Pa.—In re Locust St., 153 Pa. 276, 
25 A 816; Greenleaf Ct. Case, 4 
Whart, 514. 

Tex.—Houston vy. Glover, 40 Tex. 
Civ. A. 177, 89 SW 425. 

Wash.—Spokane y. 
Wash. 4, 132. P 688. 

Wis.—Gilman_y. Milwaukee, 61 
Wis. 588, 21 NW 640; Hall v. Chip- 
pewa Falls, 47 Wis. 267, 2 NW 279. 

[a] “The object of this provision 
of the charter was to secure to the 
public and the property-owners af- 
fected by the improvement, the bene- 
fit of the skill and unbiased judgment 
of scientific men removed from local 
influence.” Gilsonite Constr. Co. v. 
Arkansas McAlester Coal Co., 


Ridpath, 74 


. 
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-§§ 2429-2430] 
to be appointed by the legislative body,?? must be 
complied with.?* Such a provision, being mandatory, 
limits the general power of the council to control 
streets.?* 

Validity of such provisions has been upheld as 
against the objection that they violate a constitu- 
tional requirement that the corporate authorities 
be vested with power to make local improvements.?5 
And an ordinance giving the board of publie works 
authority to investigate and report as to the material 
to be used in a street improvement is not invalid 
as delegating legislative power belonging to the 
general council.”¢ 

Time of making reference. A reference is prema- 
ture if made upon receipt of a petition for an im- 
provement, and before the council has acted upon it, 
where the statute requires the reference to be made 
after the hearing.2* Where the reference must be 
made and the report adopted within fourteen days 
after the preliminary hearing, a reference after the 
lapse of such time is nugatory.?® 

Appointment of commissioners. If the statute or 
charter does not provide for the manner of appoint- 
ment, the council may exercise its discretion in the 
choice of commissioners ;”? but under the power to 
appoint a jury to decide on the necessity of taking 
Mo. 49, 65, 103 SW 93. See Ingram v.] NW 543. 


Thames, 150 Ark. 4438, 234 SW 629 
(purpose is to advise council so that 


N. J. L, 48 
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N. J.—Onderdonk v. Plainfield, 42 
0. 


[44 C.J3.] 265 


land for a street, it may not select persons directly 
interested.2° When the charter directs the appoint- 
ment of a special committee to lay out a street 
reference to a standing committee is not author- 
ized,*1 nor may the council itself act in the stead 
of such committee.32, Where the authority of a com- 
mittee to estimate the cost of a proposed improve- 
ment is derived from statute and not from the reso- 
lution of the council, it is not necessary that the 
mayor shall have signed the ordinance providing for 
the improvement before the committee is appointed 
and makes its report.?? 

Compensation. While it has been held that com- 
missioners are entitled to compensation from the 
municipality although no express agreement to this 
effect has been made,?4 persons employed by such 
commissioners to assist them in their work are not 
entitled to compensation from the municipality,*® 
except where such compensation is provided for by 
contract*® or statute,*? 

[§ 2430] (2) Notice of Proceedings. The board 
or commissioners are usually required by charter or 
statute to give notice of their proceedings,** and a 
failure to comply substantially with such require- 
ment invalidates their acts.29 Generally rules gov- 


Bay City, 155 Mich. 393, 119 NW 440; 
Butler vy. Detroit, 43 Mich. 552, 5 
NW 1078; Peo. v. Detroit, 29 Mich. 
343. 


it may appoint assessors). 


[b] Enactment of order to board. 


—Even if Spokane City Charter § 62, 
requiring the city council by “reso- 
lution” to direct the board of public 
works to transmit a report of street 
improvements, is mandatory, 
was sufficient compliance where the 
council on informal ‘motion’ in- 
structed the board to prepare a plan 
for the improvement after having 
recommended making it. Spokane v. 
“eeape 74 Wash. 4, 132 P 638. 

e 
may be designated as the body to 
which reference must be made. 
Platt v. San Francisco, 158 Cal. 74, 
110 P 304; State v. St. Louis, 161 Mo. 
371, 61 SW 658; St. Louis v. Franks, 
78 Mo. 41 [aff 9 Mo. A. 579]; Hub- 
‘bard v. Norton, 28 Oh. St. 116. 

{d] Board of public works may 
be designated as the body to which 
reference must be made. Butler v. 
Detroit, 43 Mich.'552, 5 NW 1078; 
Peo. vy. Detroit, 29 Mich. 343; Althen 
v. Kelly, 32 Minn. 280, 20 NW 188; 
Houston v. Glover, 40 Tex. Civ. A. 
177, 89 SW 425; Gilman v. Milwaukee, 
61 Wis. 588, 21 NW 640. 

22. Ark.—Conway v. Board of 
Impr. Dist. No. 20, 165 Ark. 487, 265 
SW 45; Cherry v. Bowman, 106 Ark. 
39, 152 SW 133; McDonnell v. Little 
Rock Impr. Dist. No. 145,’ 97 Ark. 
334, 133 SW 1126. 

Conn.—Walsh v. Ansonia, 69 Conn. 
558, 37 A 1096; Keifer v. Bridgeport, 
68 Conn. 401, 36 A 801; Hough v. 
Bridgeport, 57 Conn. 290, 18 A 102; 
Gregory v. Bridgeport, 52 Conn. 40. 

Tll—Jones vy. Lake View, 151 Ill. 
663, 38 NE 688; Galesburg v. Searles, 
114 Ill. 217, 29 NE 686. 


Ind.—Huntington yv. Amiss, 167 
Ind. 375, 79-NE 199. 
Ky.—Bogard v. O’Brien, 20 SW 


1097, 14 KyL 648; Kelsey v. Long, 13 
Ky Op, 21121. 
peor re Barrack Street, 2 Rob. 

Mass.—Shea v. Milford, 145 Mass, 
528, 14 NE 764. 

Mich.—Big Rapids v. Big Rapids 
Furniture Mfg. Co., 210 Mich. -158, 
177 NW. 284; Auditor-Gen. v. Well- 
man, 160 Mich. 512, 125 NW 392. 

Nebr.—Diedrich v. Red Cloud, 103 
Nebr. 688. 173 NW 698; John v. Con- 
nell, 61 Nebr. 267, 85 NW 82; Mc- 
Gavock y. Omaha, 40 Nebr. 64, 58 


there 


Board of local improvements 


N. Y.—Peo. v. Gravesend, 154 N. Y. 
381, 48 NE 813; In re Woolsey, 95 
N. Y. 135; Peo. v. MeDonald, 69 N. 
Y. 362; Matter of Mt. Vernon, 64 App. 
Div. 619, 72 NYS 1097; Peo. v. Brook- 
lyn, 89 Hun 241, 35 NYS 91; Blunt 
vo New.) York, :!/9.. Hunrs3307 <Reo:.--v. 
Green, 1 Hun 1, 3 Thomps. & C. 90; 
In re Broadway Widening, 63 Barb. 
572; Rogers v. Cato, 188 App. Div. 
813, 177 NYS 470; In re New York, 
72 NYS 378; In re Board of St. Open- 
ing, 20 NYS 563. 

N. D.—Jones v. Hankinson, 48 N. 
D. 618, 186 NW 276. 

Oh.—Scovill v. Cleveland, 1 Oh. St. 
126. 

Pa.—In re Locust St.,°153 Pa. 276, 
25 A 816; In re Lancaster County, 
68 Pa. 396; Lincoln v. Birdsboro, 7 
Pa. Co. 539; Scranton v. McDonough, 
1 LackLegN 177; McKeesport v. Har- 
rison, 7 PittsbLegJNS 57. — 

R. I.—Billings v. Providence, 32 A 
855. 

Wis.—State v. Fond du Lac, 42 
Wis. 287; Lumsden vy. Milwaukee, 8 
Wis. 485. 

Ont.—Fleming y. Toronto, 20 Ont. 
547. 

Que.—Duquette v. St. 
Corp., 29 RevdeJur 1. 

{a] Number of commissioners.— 
Where a statute directed streets to 
be extended in a city in a manner di- 
rected by a road law requiring six 
viewers, and a subsequent statute 
authorized the court of quarter ses- 
sions within the county to appoint 
three viewers for the road, it was 
proper that the appointment of view- 
ers for streets within the city should 
conform to the later statute and that 
they should be three in number. In 
re Lancaster County, 68 Pa. 396. 

23. See cases supra notes 21, 22. 

[a] Change of grade—Laying a 
pavement on an alley, although mak- 
ing the alley somewhat higher, is 
not a change of grade within the 
meaning of an ordinance requiring 
the same reports, etc., in case of a 
change of grade as in case of the 


Augustin 


original establishment. Bogard v. 
O’Brien, 20 SW 1097, 14 KyL 648. 

24, 111.—Middaugh v. Chicago, 187 
Til, 230, 58 NE 459. 


Ind.—Alley v. Lebanon, 146 Ind. 
125, 44 NE 1003; Anderson y,, Bain, 
120 Ind. 254, 22 NE 323. 

Mich.—Bay City Tract., etc., Co. v. 


Minn.—Althen~v. Kelly, 32 Minn. 


280, 20 NW 188. 

Mo.—Shoenberg v. Field, 95 Mo. A. 
241, 68 SW 945. 

N. J.—White v. Bayonne, 49 N. J. 
BL,’ 311;°8 A 295. 

Or.—Ladd v. East Portland, 18 Or. 


87°22 Py 533% 
Pa.—In re Shawmont Ave., 18 Pa. 
Co. 23 


25. Givins vy. Chicago, 188 Ill. 348, 
58 NE 912. 

Legislative control over local im- 
provements in general see supra §§ 
302: 303 in 43. Cjod% and, $8-2269— 


2271. 

26. Ex p. Paducah, 89 SW 302, 28 
Kyl 412. 

27. Gregory v. Bridgeport, 52 
Conn, 40. 

28. Hall v. Chippewa Falls, 47 


Wis. 267, 2 NW 279. 

29. Jones v. Lake View, 151 Ill. 
663, 38 NE 688. 

[a] Standing committee may be 
appointed to execute the duties pre- 
seribed by the statute. Hough v. 
Bridgeport, 57 Conn. 290, 18 A 102. 

30. Lumsden y. Milwaukee, 8 Wis. 
4 


85. 

[a] Eligibility of commissioners. 
—Membership in the city council 
does not render a person ineligible 
to serve as a commissioner of an im- 
provement district. McDonnell  v. 
Little Rock Impr. Dist. No. 145, 97 
Ark, 334, 133 SW 1126. 


31. Gregory v. Bridgeport, 52 
Conn, 40. 
32. Gregory v. Bridgeport, supra. 


33. Galesburg v. Searles, 114 Ill. 
217, 29 NE 686 [foll Gurnee v. Chi- 
cago, 40 Ill, 165]. 

34 Onderdonk v. Plainfield, 42 
N. J. L. 480; Inyre Public Parks, 27 
Hun (N. Y.) 305. 

35. Peo. v. Green, 1 Hun (N. Y.) 
1, 3 Thomps. & C. 90. 

36. See Peo. v. Green, supra. 

37. Biunt v. New York,. 9 Hun 
(N. Y.) 3380; Peo. v. Green, 1 Hun 
(N. Y.) 1, 3. Fhomps. & C. 90. 

[a] Automobile hire, although 
horses would have been cheaper, may 
be allowed. Matter of Bensel, 146 
App. Div. 887, 130 NYS 689. 

38. See statutory and charter pro- 
visions. 

39. Cal.—California Impr. 
Reynolds, 123 Cal. 88, 55 P 802, 


Co, v. 
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erning the sufficiency of notices,*° in so far as 
applicable, apply to notices by such boards or com- 
missioners,* and a requirement that notice be pub- 
‘lished for six days in a daily paper is complied 
with, although there is an intervening Sunday on 
which no paper is issued.*? 

[§ 2431] (8) Proceedings and Report. While it 
has been held that a report signed by only two of 
the three commissioners appointed is nugatory,** 
‘it has also been held that, where a quorum is pres- 
-ent,** the concurrence of a majority of the members 
of a board is sufficient recommendation of an im- 
provement.*® Since the commissioners act in an offi- 
‘elal capacity it has been held that a change in the 
personnel of the board, pending proceedings, will 
not affect the validity of the report.4® A certificate 
may properly be made by a person who is out of 
office at the time of making it, where he was an offi- 
cer at the time the proceedings were had.47 Where 
commissioners are required to decide upon the land 
to be taken, they cannot leave the determination 
thereof to the jury summoned to assess damages.** 
Where the notice of the public hearing upon an im- 
provement is required to contain an estimate of the 
cost thereof, an increased estimate cannot be arbi- 
trarily adopted after such hearing and an ordinance 
based upon such estimate.*® 


Ill.— Kidder v. Peoria, 29 Ill. 77. 

N. Y.—Hendrickson v. New York, 
38 App. Div. 480, 56 NYS 580 [rev 
‘24 Misc. 231, 52 NYS 790]. 

Pa.—Beaumont y. Wilkes-Barre, 


52 Conn, 40. 
75, 50°NE 191; 
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50. Conn.—Gregory v. Bridgeport, [a] 
Ill.— McChesney v. Chicago, 173 Ill. 


Ind.—McKernan v. Indianapolis, 38 


‘[§§ 2430-2431. 


Contents of report. The report must generally 
contain a clear, comprehensive description of the 
character and extent of the improvement recom- 
mended,®°® and, generally, it must show how much 
each part of the property affected will be benefited 
or damaged ;*! but unless expressly required, the 
names of the owners of the property to be taken 
need not be given.®2 Where an estimate has been 
furnished and the council acts upon such estimate 
without calling for further plans, it has been held 
that it must be assumed that the information was 
sufficiently specific to enable the council to act in- 
telligently.°* If so required by statute or charter,°* 
the reasons for approval of the improvement,*® to- 
gether with the proposed ordinance for the improve- 
ment,°* must be ineluded in the*report. Errors in 
a report that do not affect it essentially will not 
invalidate it;57 hence the report of an estimate is 
not void for uncertainty by reason of: an omission 
which may be clearly supplied from the context;°§ 
and where a specific portion only of an improvement 
is such as may be paid for by general taxation, a 
report which divides the cost of improvement be- 
tween that payable by general taxation and that 
payable by specific taxation is equivalent to a report 
finding separate costs of the two portions of the 
improvement.°® When a board recommends the im- 
When rule inapplicable.—An 
allegation in the petition for im- 
provement that the proposed im- 


provements will benefit the whole 
corporation relieves the commission- 


142 Pa, 198, 21 A 888. Ind. 223. ers from the duty of inquiry into 
Ont.—Robertson v. North Hasthope Ky.—Kelsey v. Long, 13 Ky. Op.|such fact, and binds the munici- 

Tp., 15 Ont. 423 [app allowed on/1121. - pality ordering them, toward the 

other grounds 16 Ont, A. 214]. Me.—Wilson v. Simmons, 89 Me.| petitioners. in the same manner as if 
40. See supra §§ 2410, 2411; and} 242, 36 A 380. the commissioners had expressly so 

generally Notices {29 Cye 1117]. Minn.—Cook y. Slocum, 27 Minn.|declared. In re Barrack St., 2 Rob. 
41. California Impr. Co. v Rey-|509, 8 NW 755. (La.) 491. 

nolds, 123 Cal. 88, 55 P 802; Robert- Mo.—Loth v. St. Louis, 257 Mo. 52. Wilson v. Simmons, 89 Me. 242, 

son v. North Easthope Tp., 15 Ont.| 399, 165 SW 1023. 36 A 380. 

423 [app allowed on other grounds N. Y.—Peo. v. Gravesend, 154 N. 53. Cass Farm Co. v. Detroit, 124 


16 Ont. A, 214]. 


42. California Impr. Co, v. Rey- 


Y. 381, 48 NE 813. 
Oh.—Krumberg v. 


Mich. 433, 883 NW 108; Goodwillie-v. 
Cincinnati, 29 


nolds, supra. 

43. Dodge v. Chicago, 201 Ill. 68, 
66 NE 3867; Murphy v. Chicago, 186 
Tll. 59, 57 NE 847; Phelps v. Mattoon, 
177 Tl. 169, 52 NE 288; Markley v. 
Chicago, 170 Ill. 358, 48 NE 952; 
Hinkle v. Mattoon, 170 Ill. 316, 48 
NE 908; Moore y. Mattoon, 163 Ill. 
622, 45 NE 567; In re Newland Ave., 
15 NYS 63. But see In re Broadway, 
63 Barb. (N. Y.) 572. 


44. Wilkin v. Robinson, 292 Ill. 
510, 127 NE 90. 
45. Wilkin v. Robinson, supra; 


Gage v. Chicago, 192 Ill. 586, 61 NE 
849; Heman Constr. Co. v. Loevy, 64 
Mo. A. 430; In re McLean, 45 U. C 
Q. By 325. 

{a] Absence of one member of the 
board may not invalidate the report. 
Heman Constr. Co. v. Loevy, 64 Mo. 
A. 430 (an ordinance authorizing 
an improvement is not void because 
of the absence of the street commis- 
sioner when final action is taken by 
the board of improvement of which 
the commissioner is a member). 

46. Central Sav. Bank v. Balti- 
more, 71 Md. 515, 18 A 809, 20 A 


283 
153 Pa. 276, 


47. In re Locust St., 
25 A 816 (so holding where the re- 
port of the viewers in a proceeding 
to lay out a road’was certified to by 
the person who was clerk of the 
borough at the date of the proceed- 
ing, although it was not made until 
after the borough became a city of 
‘the third class and such clerk was 
out of office). 

48. Peo. v. Haverstraw, 137 N. Y. 
88, 32 NE 1111. 

49. Chicago v. Wilder, 184 Ill. 397, 
56 NE 395. 


Oh. St. 69. 

Okl.—Edmonds y. Haskell, 121 Okl. 
185 247) Puls: 

Pa—In re Twenty-eighth St. 11 
Phila. 436. 

Que.—Fernet v. Ste. Genevieve de 
Berthier, 25 RevdeJur 492, 

{a] Miustration.—The report ona 
proposed street improvement by the 
committee on streets and sidewalks, 
stating that the committee consid- 
ered the question as to the making of 
the improvement, and recommends 
that the proposed improvement be 
made, does not satisfy a charter re- 
quirement that the report must em- 
body a survey of the area to be im- 
proved, and a particular description 
of the improvement. Gregory v. 
Bridgeport, 52 Conn. 40 

{b]) Accompanying draft. — In 
Pennsylvania the report must have 
accompanying it a draft stating 
courses and distances of a _ street, 
with notation of improvements 
through which it may pass. In re 
Race St.; 8 Pa. Co. 95. 

[ec] Report as to part of improve- 
ment.—Where a jury appointed to 
view and report as to the necessity 
of opening a _ street between two 
points reports in favor of opening it 
only from one of such points to any 
intermediate point, and assesses the 
damages, the report should be set 
aside. In re Twenty-eighth St., 11 
Phila. (Pa.) 436. 

51. Peru, ete., R.. Co. v. Hanna, 
68 Ind. 562; McKernan y. Indianapo- 
lis, 88. Ind. 223; Leibole v. Traster, 
41 Ind, A. 278, 88 NE 781; Billings 
v. Providence, (R. I.) 32 A 855. See 
In re Barrack St., 2 Rob. (La.) 491 
(recognizing rule). 


Detroit, 103 Mich. 283, 61 NW 526; 
Carlson v. South Omaha, 91 Nebr. 
215, 185 NW 1047; Edmonds v. Has- 
kell, 121 Okl. 18, 247 P 15; Hunts- 
ree v. Mayes, (Tex. Civ. A.) 271 SW 

{a] Test of sufficiency.—Any esti- 
mate sufficient to inform as to what 
‘the character and quality of im- 
provements will be after completion 
and what they will cost if approved 
and filed as required is, in absence 
of fraud, sufficient. Edmonds v. 
Haskell, 121 Okl. 18, 247 P15. 

54. See statutory and charter pro- 
visions. 

55. Loth y. St. Louis, 257 Mo, 399, 
165 SW 10238. 

56... Loth v. St Louis, supra. 

Ordinance for improvement 
infra § 2437. 

57. Conn.—Walsh vy. Ansonia, 69 
Conn. 558, 87 A 1096. 


see 


Ill.—MecChesney v. Chicago, 173 
Tl, 75,-50 NE 191. 
Ky.—Kelsey v. Long, 18 Ky.. Op. 


1121. 

N. Y.—Peo. v. Gravesend, 154 N. Y. 
381, 48 NE 813; Matter of New York, 
20 App. Div. 356, 46. NYS 855 [aff 
156 N. Y. 688, 50 NE 1117]. 

Okl.—Edmonds v. Haskell, 121 
Okl. 18, 247 P 15. 

[a] Need not be in exact language 
of statute.—Kelsey v. Long, 13 Ky. 
Op. 1121, 

58. McChesney v. Chicago, 173 Ill. 
75, 50 NE 191 (a report of the esti- 
mated cost of improving ‘65th—” 
sufficiently designated the locality, 
where the ordinance was_ recited 
and showed that 65th street was 
meant). 


59. Callon vy. Jacksonville, 147 Ill. 
118, 35 NE 223. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2431-2430] 


provement of a street to the full width of sixty 
feet, such recommendation will embrace a part of 
the street less than sixty feet in width.® 
Record and signature of clerk. While it may be 
necessary for the report to appear of record,®! an 
ordinance passed upon the report of a board, as re- 
quired by statute, was held valid although such 
report was not signed by the clerk of the board, 
it appearing that the board did originate the ordi- 
nance and that it was prepared and transmitted 
to the council by the clerk of the board. 
Time within which report must be made, when 
_prescribed by statute or charter,** must be ob- 
served ;°* but the failure of commissioners to com- 
plete proceedings for the extension of a street within 
the time fixed by law does not, in the absence of 
express provision, invalidate the proceedings.® 
Amendments of report, if seasonably asked for, 
may be had in proper. cases.6° On recommittal of 
a report for errors the filing of an amended report 
relates back to the filing of the original.®’ Provision 
is sometimes made by charter or statute for the 
. modification of a report at the instance of property 
owners affected ;** but a statute which provides that 
the report of a commission of estimate and assess- 
ment shall not be confirmed in case of objection by 
a majority of the abutting owners does not apply 
to proceedings to open streets which are needed for 
the convenience of the general public.®® 
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Operation and effect. As a general rule the re- 
port or recommendation of the board or committee 
is not binding on the municipal council, but is ad- 
visory merely,’° and if the board or committee fails 
to act on the questions submitted to it, the council 
may proceed without its reeommendation.“+ In any 
event the report is of no effect until it is adopted by 
the council,’? although such adoption need not be 
expressed in the form of a separate resolution, but 
may be implied by the enactment of the order for 
the improvement.’* A report of an estimate of cost 
when adopted by the city council becomes as much 
the act of the council as if it had itself made the 
estimate.7> A report cannot be accepted in part if 
such partial report would provide for an improve- 
ment essentially different from that originally or- 
dered.7® The report of a referee who has been 
directed, in street opening proceedings, to.take proof 
as to the title of persons objecting to the opening 
and to report his opinion thereon, may be objected 
to, although no exception to the report has been 
filed.7” 

[§ 2432] 8. Hearing’*—a. In General. Under the 
same theory which determines the necessity of giv- 
ing notice of the intention to make an improve- 
ment,’® the municipal authorities need not, in the 
absence of a statute otherwise clearly providing, 
accord a preliminary hearing to property owners as 
to the advisability of making the umprovement.®° 


, Krumberg v. Cincinnati, 29 
Oh. St. 69. ; 

61. Reynolds v. Schweinefus, 1 
Cine. Super. (Oh.) 215. 

[a] In the absence of such rec- 
ord it will not be presumed that there 
was a recommendation, nor can this 


be proved by parol. Reynolds v. 
Schweinefus, 1 Cinc. Super. (Oh.) 
15. 
: 62. Fisher v. Graham, 1 Cinc. Su- 
per. (Oh.) 113. 

63. See statutory and charter pro- 
visions. 


64. Van Anglen v. Bayonne, 56 N. 
J... 463, 29 A. 168;.Semonv. Tren- 
ton, 47 N. J. L. 489, 4 A 312. 

{a] In Pennsylvania under the 
act of May 1, 1876 (P. L. p 94) it is 
not necessary to the validity of an 
ordinance authorizing a street im- 
provement that the report be made 
before the hearing of the property 
owners. Beaumont v. Wilkes-Barre, 
142 Pa. 198, 21 A 888. 

fb] Change of grade.—Where an 
officer is entitled to establish a 
change of grade upon giving notice 
to those interested, it is not neces- 
sary that he announce his determi- 
nation of such change or establish- 
ment at the time of the meeting. 
Kelly v. Baltimore, 65 Md. 171, 3 A 
594 (holding further that no other 
announcement of his determination 
was required than the recording of 
the grade as finally calculated and 
determined upon, in the record book 
in his office, to which all parties in- 
terested could have access). : 

65. Kingston v. Terry, 24 Misc. 
616, 53 NYS 652. 

66. Kelsey v. Long, 13 Ky. Op. 
1121; Bambrick v. Campbell, 37 Mo. 
A. 460; Billings v. Providence, (R. I.) 
382 A 855. 

[a] Thus a report may be amend- 
ed by adding official title to signature 
of Geer ie Kelsey v. Long, 
13 Ky. Op. 1 : 

- [b] Amendmeht suggested by 
council.—It is no objection to the 
validity of an ordinance that, after 
the board of public improvements 
had drafted it and sent it to the mu- 
nicipal assembly, that body suggested 
an amendment, and submitted it to 
the board, which thereupon embodied 
the amendment into the ordinance, 


and recommended its passage, and 
that the ordinance as thus amended 
was passed. Bambrick v. Campbell, 
37 Mo. A. 460. 

67. Billings v. Providence, (R. I.) 
32. A, 855. 

68. In re Board of St. Opening, 
etc., 20 NYS 563; Lincoln v. Birds- 
boro; 7: PaisCon.b39e 


Protest generally see supra §§ 
2416-2420. 

69. In re Alexander Ave,, 17 NYS 
93 


3. 
70. Ark.—Ingram v. Thames, 150 
Ark. 448, 234 SW 629. 

Ill.—Givins v. Chicago, 188 Ill. 348, 
58 NE 912. 

Ind.—Alley v. Lebanon, 146 Ind. 
125, 44 NE 1003; Anderson vy. Bain, 
120 Ind. 254, 22 NE 323; Brownell 
Impr. Co. v. Nixon, 48 Ind. A. 195, 92 
NE 693, 95 NE 585. 

Ky.—Ex p. Paducah, 89 SW 302, 
28 KyL 412. 

La.—In re Barrack St., 2 Rob. 491. 

Mo.—Brown vy. Philips, 300 Mo. 
603, 254 SW 700. 

Okl.—Bocox v, Bixby, 114 Okl. 269, 
247 P 20. 

“The Common Council is in no way 
bound by the board’s recommenda- 
tion. It may accept it, or it may re- 
ject it.’ Brown y. Philips, 300 Mo. 
603, 610, 254 SW 700. 

71. Houston v. Glover, 40 Tex. 
Civ. A. 177, 89 SW 425, 

72, Elkhart v. Simonton, 71 Ind. 
7; Brown v. Philips, 300 Mo. 603, 254 
SW 700; Gilsonite Constr. Co. v. Ar- 
kansas McAlester Coal Co., 205 Mo. 
49, 103 SW 98; Matter of Rapid Tran- 
sit Comrs., 119 App. Div. 196, 104 
NYS 671; In re Central Park, 61 
Barb. (N. Y.) 277, 35 HowPr 255; 
In re Chestnut St., 11 Phila. (Pa.) 
411. 
“The report of the city commis- 
sioners, in our opinion, has no bind- 
ing force, and none of the attributes 
of a judgment, until it has been 
acted upon by the common council.” 
Elkhart v. Simonton, 71 Ind. 7, 21. 

[a] Rule applied.—(1) The fact 
that the plan as recommended by the 
board of public works is unreason- 
able does not warrant a suit to en- 
join the improvement where the 
common council has not yet acted 
on the recommendation. Brown vy. 


Philips, 300 Mo. 603, 254 sw 

(2) The specifications of rats ye 
provement as recommended by the 
board may be changed at any time 
before | the adoption of the report. 
Gilsonite Constr, Co. v. Arkansas Mc- 
Alester Coal Co., 205 Mo. 49, 103 SW 
ee Bambrick v. Campbell, 37 Mo. A. 


[b] Rejection.—A report of 
of view will not be cormit ied se tae 
it appears that the widening of a 
street would involve great expense. to 
the city, and is sought only by a few 
private individuals. In re Chestnut 
St., 11 Phila. (Pa.) 411, 

73. See cases infra note 74, 

74. Stockton v. Skinner, 53 Cal. 
85; Sedalia v. Montgomery, 109 Mo, 
A. 197, 88 SW 1014; Knopfi v. Gilson- 
ite Roofing, etc., Co., 92 Mo. A, 279. 
MLA ee use rete 86 Ky. 492, 5 

i y » xp P 
$9 SW 302) 36 Kyl 419 ue eee 
Beta rg v. ii by RECT 
rf ilman vy. ilwaukee i 
588, 21 NW 640. rea oc aates 
‘ n re Board of St. g 
REM St. Opening, 15 

78 Objections to special assess- - 
ment see infra § 4082. 

ae cP wie pe § 2407. 

. S.—Londoner y. Denver, 21 
U.S. 378, 28° SCt 708,52 L. ed 1108 
[rev 33 Colo. 104, 80 P 117]. 


Ala.—Birmingham v. Wills, 178 
ark 198, 59 S 178, AnnCas1915B 


Mich.—Parsons v. Grand Rapids, 
141 Mich. 467, 104 NW 730 (Grand 
Rapids Charter). 

N. J.—Van Reypen v. Jersey City, 
48 N. J. L. 428, 6 A 28. i 

N. Y.—Harris v. Saratoga Springs, 
171 App. Div. 282, 156 NYS 844, 171 
App. Div. 977, 152 NYS 73. i 

Okl.—Pryor v. Western Pav. Co., 
74 Okl. 308, 184 P 88: ’ 

Wash.—In re Leary Ave., 72 Wash. 
617, 131 P 225. 

{a] Thus a hearing may be un- 
necessary to determine the advis- 
ability of instituting proceedings to 
acquire title to carry out a proposed 
improvement. Matter of New York, 
81 Misc. 541, 148 NYS 467, 

Constitutional right to hearing of 
clAbd, nine at some time see supra. 


[§§. 2482-2435 
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However, under mandatory statutes providing for 
such a hearing,®! the failure to give it will invali- 
date the proceedings,®? unless of course the improve- 
ment is of a kind clearly excepted from the opera- 
tion of the statute ;8* and unless the statute otherwise 
clearly provides,®* a hearing must be accorded to all 
persons who are interested in the question as to the 
making of the improvement,*> not merely to those 
who were qualified to sign the formal remon- 
The fact that the 
council confirmed a report of the engineer on a pro- 
posed improvement the same evening set for a hear- 
ing has been held not necessarily to have deprived 
the property owners of their right to be heard.*7 
In the absence of express legislative authority,** an 
ordinance changing the character of an improvement 
and increasing its cost, passed after a hearing, is 
void as to such increase unless a rehearing is had.®? 

[§ 2433] b. Place of Hearing. The hearing must 
be held at the place designated in the notice,®® but 
the fact that the meeting is adjourned to a place 


strance to the improvement.*® 


81. See statutory provisions. 

g2. Ark.—Ingram v. Thames, 150 
Ark. 443, 234 SW 629. 

Cal.—Gray v. Burr, 138 Cal. 109, 70 
P 1068; Girvin v. Simon, 127 Cal. 491, 
59 P 945. 


Colo.—Ellis v. La Salle, 72 Colo. 
244, 211 P 104. 
Tll.— Greenville v. Miller, 315 Il. 


565, 146 NE 463; Chicago v. Illinois 
Malleable Iron Co., 293 Ill. 109, 127 
NE 349; Chicago v. Huleatt, 276 Ill. 
466, 114 NE 1021; Chicago v. Lamb, 
266 fll. 134, 107 NE 189; Chicago v. 


Edens, 261 Ill. 272, 103 NE 996; 
Belleville v. Miller, 257 Ill. 244, 100 
NE 946. 


Ind.—Brown v. Central Bermudez 
Co., 162 Ind. 452, 69 NE 150. 


lowa.—Gilchrest v. Des Moines, 
131 NW 776. 
Miss.—Union Sav. Bank, ete., Co. 


v. Jackson, 122 Miss. 557, 84 S 388. 


Mont.—Harvey v. Townsend, 57 
Mont. 407, 188 P 897. 
Nebr.—Burkley v. Omaha, 102 


Nebr. 308, 167 NW 72. 

N. J.—Mead v. Passaic, (Sup.) 133 
A 518; Van der Weide v. Paterson 
Public Works Bd., (Sup.) 133 A 395; 
Logan v. Belsferd, 111 A 3; Coxon v. 
Trenton, 78 N. J. L. 26, 73 A 253. 

N. Y.—Eastman Kodak Co. _v. 
Richards, 123 Misc. 83, 86, 204 NYS 
246 [quot C. J.]. 

Oh.—State v. Mt. Vernon, 4 OhNP 


NS 317. 

Or.—Rogers v. Salem, 61 Or. 321, 
122. P 308. 

Pa.—in re. Gay; ete: .'Sts., 4% jPar 
Go, 2279; 


[a] Purpose of hearing (1) is to 
enable property owners ,to determine 
whether they will consent to or op- 
pose a contemplated improvement or 
propose changes therein. Chicago v. 
Huleatt, 276 Ill. 466, 114 NE 1021. 
(2) “The object of the public hearing 
is to give every property owner who 
desires, a reasonable opportunity of 
discussing the essential features of 
the improvement and -making objec- 
tions or suggestions with reference 
thereto, so that the board of local 
improvements may have the fullest 
opportunity of explaining the charac- 
ter of the improvement, and deciding 
from all that is heard whether it 
should be carried forward as pro- 
posed by the original resolution.” 
Belleville v. Miller, 257 Ill. 244, 246, 
100 NE 946. 

[b] Hearing upon final order.— 
Where objectors to the laying out of 
a street were afforded several oppor- 
tunities to be heard in the course of 
the proceedings, they were not en- 
titled to another hearing on final 
adoption by the city council of the 
order laying out the street. Taintor 


v. Cambridge, 192 Mass. 522, 78 NE 
545 


83. See cases infra this note. 

[a]. Gonstruction of sidewalk.— 
(1) Where the statute prescribing the 
mode of procedure to be followed in 
the making of a public improvement 
omits the requirement for the hold- 
ing of a preliminary hearing in the 
proceedings for the construction of 
a sidewalk, the failure to hold such 
a hearing will not invalidate the pro- 
ceedings. Chicago v. Lamb, 266. IJ. 
134, 107 NE 189; Gage v. Chicago, 
203 Ill. 26, 67 NE 477. (2) But where 
the improvement involves the doing 
of any other work in addition to that 
of sidewalk construction, such as the 
construction of a berme or embank- 
ment, the improvement is not within 
the statutory exception, and a hear- 
ing must be granted in order to make 
the proceedings valid. Chicago v. 
Lamb, 266°. Ill. | 184, £07. YNB)e h89); 
Homewood v. Grannis, 265 Ill. 135, 
106 NE 442; Chicago v. Edens, 261 
Ill. 272, 103 NE 996; Glencoe v. Uthe, 
253 Ill. 518, 97 NE 1057; Chicago v. 
Bassett, 238 Ill. 412, 87 NE 384; Peo. 
v. Klehm, 238 Ill. 89, 87 NE 119; Peo. 
ve Patton, 2233, .3T95 579, NEbL: 
Peo. v. Field, 197 Ill. 568, 64 NE 544; 
Job v. Peo., 193 Ill. 609, 61 NE 1079. 

84. See statutory provisions. 

fa] In California under St. (1909) 
p 1018, only those persons who filed 
objections to the proposed improve- 
ment have the right to be heard be- 
fore the municipal legislature as to 
the propriety of making the im- 
provement. Federal Constr. Co. v. 
Kneese, 37 Cal. A. 659, 174 P 694. 


85. See cases infra note 86. 
86. Union Sav. Bank, etc., Co. v. 
Jackson, 122 Miss. 557, 84 S 388; 


State v. Jersey City, 25 N. J. L. 309. 

Persons qualified to sign remon- 
strance against improvement see su- 
pra § 2418. 

87. Brown vy. Central Bermudez 
Co., 162 Ind. 452, 69 NE 150. 

88. Chicago v. Kerfoot, 208 TIll. 
887, 70 NE 349; McChesney v. Chi- 
cago, 205 Ill. 611, 69 NE 82; Wash- 
burn v. Chicago, 198 Ill. 506, 64 NE 
1064 (holding that an act authoriz- 
ing the board of local improvements, 
at a public hearing, to adopt a new 
resolution changing the former pro- 
posed scheme without a further pub- 
lic hearing, provided the change does 
not increase the estimated cost to ex- 
ceed twenty per cent, was within the 
power of the general assembly); 
Peo. v. Featherstonhaugh, 172 N. Y. 
112, 64 NE 802. 

89. Chicago v. Walsh, 203 Ill. 318, 
67 NE 774. 

90. See case infra note 91. See 
also supra § 2410. ‘ 


in an adjoining building, properly set aside for the 
conduct of the municipal business, does not invali- 
date the proceedings.*t 

[§ 2434] c. Time of Hearing. While a statute pre- 
seribing the time for the hearing may be deemed 
directory and not mandatory,*? the hearing must be 
held at the time prescribed by the notice,®* although 
a slight departure from the terms of the notice in 
this respect is not fatal,°* but final action need -not 
be taken on the day named for a hearing,®® and 
where the meeting takes place at the time designated 
in the notice, the time for the hearing itself may 
generally be postponed.®® 
hearing is premature if held before the filing of the 
petition for the improvement,” or before the expira- 
tion of the period allowed for the filing of objections 
to the proposed improvement. 
should be had before the passage of the ordinance 
for the improvement.*? 

[§ 2435] d. Nature and Conduct of Hearing. The 
hearing must be held before the municipal body 


On the other hand the 


And the hearing 


91. Carbondale v. Walker, 240 Ill. 
18, 88 NE 296. 

[a] TWustration.—The notice of a’ 
public hearing of a proposed street 
Improvement fixed the time and 
place. The board of local improve- 
ments met at the time and place, and 
adjourned to a larger room about 
one thousand feet distant, and there 
proceeded with the hearing. It was 
held that there was a_ substantial 
compliance with the statute provid- 
ing for the hearing. Carbondale vy. 
eee ae Ill. 18, 88 NE 296. 

i arvey v. Townsend, 5 fe 
aE ie P8977: tier 

a. Property owner who had lost 
his right to file protest cannot com- 
plain of failure of the council to hold 
the hearing. at the time prescribed 
by the statute. Harvey v. Town- 
send, 57 Mont, 407, 188 P 897. 

93. See cases infra this section. 

Provision for hearing in notice of 
intention to make improvement see 
supra § 2410. 

113 


94. Whiteley v., 

Md. 541, 77 A 882. 
[a] That the hearing took place 

one hour after the time designated by 

the notice is immaterial. Whiteley 

v. Baltimore, 118 Md. 541, 77 A: 882. 
95. See cases infra note 96. 


96. Cal.—Farley v. Reindolla 
Cal. 703, 165 P 19, oS eal 


Baltimore, 


Ill.— Belleville vy. Miller, 25 . 
anes hy NE 946, ppl 
ebr.—Burkley  v. Omaha, 
Nebr. 308, 167 NW 72. tid 
N. Y.—Ireland v. Rochester, 51. 
Barb. 414; Matter of Board of St, 


Opening, 12 Misc. 535, 33 NYS 599. 

N. D.—Will v. Bismarck, 36 N. D, 
570, 168 NW 550. 

[a] Further notice not necessary. 
—Whére a board does not adopt a 
final resolution at the first meeting 
for the public hearing, but adjourns 
from time to time to regular fixed 
dates, no further notices need be 
given. Burkley v. Omaha, 102 Nebr. 
308, 167 NW 72; Matter of St. Open- 
ing, 12 Misc. 535, 38 NYS 599. 

97. Stoltze v. Sheridan, 28 N. D. 
194, 148 NW 1. é 

98. Chicago Heights vy. 
267 Ill. 628, 108 NE 758. q 

[a] Waiver.—An irregularity in 
hearing protests before the expira- 
tion of time for filing them cannot 
be availed of by a nonprotesting 
property owner, in an action by a 
contractor to enforce an assessment 
lien. Farley vy. Reindollar, 174 Cal. 
403,° 165 P19; 

Time for filing objections to pro- 
posed improvement see supra § 2416. 

99. Smith v. Florham Park, (N. J. 
Sup 128 A 479. See also infra 


Angus, 


For later cases, developments and changes In the law see cumulative Annotations, same title, page and note number, 


§§ 2435-2436] 


“designated by the statute.t 


by the statute.® 


[§ 2436] 9. Determination and Decision. 
nicipal council or other legislative body’ is generally 
given a wide discretion in determining as to the 
necessity of making an improvement of the kind con- 
templated,® as well as to the mode of carrying out 
the unprovement,® and it is not bound by the weight 
of the evidence presented on the hearing.?° In arriv- 
ing at their decision, the municipal authorities may 


1. See cases infra this note. 

{a] Hearing before a committee 
of the board does not constitute a 
hearing before the board. Burkley 
v. Omaha, 102 Nebr. 308, 167 NW 72; 
Lambert v. Paterson, 72 N. J. L. 437, 
60 A 1131. 

2. See cases infra notes 5. 

3S Ellis v. La Salle, 72 eis 244, 
211 P 104; Oak Park v. Swigart, 262 
iil. 614, 104 NE 1033; Brown y. Cen- 
tral Bermudez Co., 162 Ind. 452, 69 
NE 150; Eastman Kodak Co. v. Rich- 
ards, 123 Misc. 83, 204 NYS 246. 

“When notice of a meeting of pub- 
lic officials [town board] is required 
by statute to be given to taxpayers, 
they have a right to appear, to be 
heard, to support or object to the pro- 
posed action and to submit proof in 
Support thereof or in opposition 
thereto.” Eastman Kodak Co. v. 
oy seis 123 Misc. 83, 86, 204 NYS 

[a] Evidence as to sufficiency of 
hearing.—(1) The mere fact that the 
council confirmed a report of a 
Special committee on the Same eve- 
ning on which the committee met 
does not show that due consideration 
was not given to the objections to 
the report. Brown y. Central Ber- 
mudez Co., 162 Ind, 452, 69 NE 150. 
(2) A statement by the chairman of 
the board of improvements, indicat- 
ing that the board intended to order 
the improvement as proposed in any 
event, does not necessarily show 
that due consideration of the objec- 
tions was not given by the board. 
Oak Park v. Swigart, 262 Ill. 614, 104 
NE 1033. 

4 See statutory provisions, 

5. Harvey v. Townsend, 57 Mont. 
407, 188 P 897; Appalachia v. Main- 
ous, 121 Va. 666, 93 SE 566. 


6 Appalachia vy. Mainous, supra. 
fe. See supra § 741 et seq in 43 
& Ill—Pierson v. Peo., 204 Ill. 
456, 68 NE 383; Walker vy. Chicago, 
202 Ill. 531, 67 NE 369. 
Ky.—Barfield v. Gleason, 111 Ky. 


491, 683 SW 964, 23 KyL 128; Duker 
v. Barber Asphalt Co., 75 SW 744, 25 


KyL 135. 
i ae v. Bangor, 61 Me. 


Mich.—Grand Rapids v. Luce, 92 
Mich. 92, 52 NW -635; Hinchman y. 
Detroit, 9 Mich. 103. 

Mo.—Maret v. Hough, (A.) 185 SW 
544; Akers v. Kolkmeyer, 97 Mo. A. 
520, 71 SW 536; Marshall v. Rainey, 
78 Mo. A. 416. 

Or.—Rogers v. Salem, 61 Or. 321, 
122 P 308; Shannon y. Portland, 38 
Gr2.382,; 62: P50. 

Vt.—Blanchard v. Barre, 77 Vt. 420, 
60 A 970. 

Wis.—Klinkert v. Racine, 177 Wis. 
200, 188 NW 72. 

[a] Statute attempting to take 
away discretionary power vested in 
council by the constitution is invalid. 
‘Givins v. Chicago, 188 Ill. 348, 58 NE 
912. 

" [b] Delegation of authority.—The 
determination of whether the con- 


' Generally the hearing 
must be in the nature of a judicial trial,? the board 
being required to consider and to dispose of all ob- 
jections which may be made,® and under some stat- 
utes,* if the finding is against the objector, the objec- 
tion must be formally overruled® in order that an 
appeal may be duly taken within the time prescribed 
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consider the benefit accruing to the entire com- 
munity, as well as that accruing to the owners within 
the improvement district.11 An express finding that 
the cost is such as to justify the issuance of bonds 
is unnecessary, where 
issuance of bonds ordered.!? 
find that the cost of opening and grading a street 


the cost is set out and the 
Nor is it necessary to 


will exceed the value of the benefit to the public.1® 


The mu- 


venience and necessity of individuals 
and the public good demand a con- 
templated improvement is judicial 
and the council cannot delegate the 
authority to determine such question 
with regard to pavement to a board 
of street commissioners. Blanchard 
v. Barre, 77 Vt. 420, 60 A 970. 

Public convenience and necessity 
generally see supra § 2335. 

Review of determination to make 


improvement see infra § 2466 et 
seq. 
9. McDonnell y. Little Rock Impr. 


Dist. No. 145, 97 Ark. 334, 133 SW 
1126; San Francisco Pav. Co. v. Egan, 
146 Cal. 635, 80 P 1076; Smyrk v. 
Sharp, 82 Md. 97, 33 A 411; Hotch- 
kiss vy. Binghamton, 211 N. Y.: 279, 
105 NE 410. 

[a] Limitation as to cost of im- 
provement.—(1) A statute providing 
that the cost of the improvement to 
the owners in the district shall not 
exceed twenty per cent of the valua- 
tion assessed for the purpose of 
county taxation imposes a mandatory 
restriction on the right of the mu- 
nicipal legislature to determine the 
character of the improvement. 
Cherry v. Bowman, 106 Ark. 39, 152 
SW 133. (2) But such a statute does 
not limit the extent of the improve- 
ment in respect of its total cost, but 
only in respect of the cost which 
may be assessed against the prop- 
erty owners. liable. McDonnell v. 
Little Rock Impr. Dist. No. 145, 97 
Ark. 334, 183 SW 1126. (3) Where 
souncil is limited in respect of the 
cost ef improvements to an amount 
appropriated by ordinance, council 
may determine which of several im- 
provements promulgated shall be un- 


dertaken. Smyrk v. Sharp, 82 Md. 97, 
33 A 411. 
10. Storrs v. Chicago, 208 Ill. 364, 


70 NE 347; Johnson vy. Indianapolis, 
174 Ind. 691, 938 NE 17; Rockwell v. 
Junetion City, 92 Kan, 513, 141 P 
299, AnnCas1916B 315 [reh den 93 
Kan, 1, 142 P 268]. 

“The power invested in the board 
to decide whether the benefits would 
equal the cost of the improvement, 
impliedly, at least, carries with it the 
right to decide wrong as well as 
right. ... The board was not abso- 
lutely bound by the evidence pre- 
sented, but it had the right in re- 
spect thereto to exercise its own 
honest judgment.” Johnson y, In- 
dianapolis, 174 Ind. 691, 703, 93 NE 


“The extent of the improvement, 
and what shall be included within it, 
and its nature aud character, are 
within the legislative discretion of 
the city council.” Storrs v, Chicago, 
208 Ill. 364, 367, 70 NE 347. 

11. Carbondale v. Reith, 316 Il. 
538, 147 NE 422, 424; Maret v. Hough, 
(Mo. A.) 185 Sw 544; Goodale v. New 
York, 85 Misc. 603, 148 NYS 1076. 

“The question of the benefit to the 
public or community within which 
the defendants’ property is situated 
is to be taken into account along 
with the benefit to a particular prop- 


In determining such necessity the council may act 
on the report of a committee.1* 
Record*® or evidence of decision. 
rule the determination to make the improvement 
need not be registered in any other way than by the 
enactment of the order for the improvement." 
Where at the hearing of property owners the im- ~ 
provement is not altered or modified, and it is de- 


As a general 


erty owner.’ Maret v. Hough, (Mo. 
A.) 185 SW 54h, 545. 


12. Chase v. Trout, 146 Cal. 350, 
80 P 81. 

13. Grand Rapids v. Luce, 92 
Mich. 92, 52 NW 635. 

14. Brewster v. Davenport, 51 


Iowa 427, 1 NW 737; Taintor v. Cam- 
bridge, 192 Mass. 522, 78 NE 545. 

[a] Where the charter requires 
that objections to a change of the 
lines of the street shall be considered 
by the board of aldermen,. considera- 
tion by a committee is not sufficient. 
Lambert v. Paterson, 72.N. J. L. 437,. 
60 A 1131. 

15. Record of proceedings gener- 
ally see infra § 2458. 


16. U. S.—Pennsylvania Co. v. 
Cole, 132 Fed. 668. - ; 
Ill.— Hulbert v. Chicago, 213 II]l. 


452, 72 N# 1097 {writ of error dism 
202-0. S. 275, 26 SCt 617,750 Li. ed: 
1026]; Chicago Union Tract. Co. v. 
Chicago, 202 Ill, 576, 67 NE 383. 

Ind.—Spaulding v. Baxter, 25 Ind. 
A, 485, 58 NH 551; Pittsburgh, etc., R. 
Co. v. Hays, 17 Ind. A. 261, 44 NH 
375, 45 NE 675, 46 NE 597. 

Me.—Cassidy.v. Bangor, 61 Me. 
434. See Wilson vy. Simmons, 89.Me. 
242, 36 A 380. 

Md.—Kelly Ve Baltimore, 65 Md. 
L718 An 594: 

Mass.—Com. v. Abbott, 160 Mass. 
282, 35 NE 782; Wright v. Boston, 9 
Cush. 233. 

Mo.—City Trust Co. v. Crockett, 
3809 Mo. 6838, 274 SW 802; Gilsonite 
Constr. Co. v. Arkansas. McAlester 
Coal Co., 205 Mo. 49, 103 SW 938. 

N. Y.—Eastman Kodak Co. v. 


ghey 123 Mise. 83, 204 NYS 
46. 

Tex.—Conor v. Paris, 87 Tex. 32, 
27 SW 88; Kerr v. Corsicana, (Tex. 
Civ. A.) 35 SW 694. 

Wash.—Redding v. Spokane, 81 
Wash. 263, 142 P 664. 

“The council has the exclusive 


right to judge of the necessity for 
the improvement; and when it acts, 
and orders the improvement made, 
such action necessarily involves a 
determination of the necessity for 
the work.” Spaulding v. Baxter, 25 
Ind. A. 485, 58 NE 551, 552. 

[a] Written record of the pro- 
ceedings of the board in its minutes 
is sufficient to constitute a judicial 
decisicn under a_ statute requiring 
such a decision. Hastman Kodak Co, 
v. Richards, 123 Misc. 838, 204 NYS 
246. 

[b] Conclusiveness of records.— 
“Where the law requires public rec- 
ords of proceedings to be kept, as it 
requires in this case the records of 
the board of local improvements to 
be kept, such records can not be con- 
tradicted, added to nor supplemented 
by parol evidence.’ Belleville v. 
Miller, 257 Ill. 244, 246,100 NE 946; 
Harvey v. Townsend, 57 Mont. 407, 
188 P 897. See also supra § 940 in 
43. C. J.; and Hvidence § 905 et 
seq 

Order for public improvement see 
infra §§- 2437-2459, 
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termined to construct the improvement in accordance 
with the original resolution, it is sufficient that the 
board of local improvements to whom the matter is 
intrusted pass a resolution adhering to the prior 
It has been held that by the passage 
of an ordinance for an improvement, after the re- 
port of a committee upon the sufficiency of remon- 
strance against the improvement, 
effect adopts the report as if it had taken formal 
The acceptance of an offer by an 
individual to open a street is sufficient declaration 
of its necessity as a public improvement.?® 

[§ 2437] 10. Ordinance, Resolution, or Other Order 


resolution.7 


action thereon.!® 


17. Hulbert v. Chicago, 213 Ill. 
452, 72 NE 1097. 
18. Sedalia v. Montgomery, 109 


Mo. A. 197, 88 SW 1014 

19. Long v. Battle Creek, 39 Mich. 
323, 33 AmR 384. 

20. Ordinance or resolution of 
necessity see supra §§ 2400-2406. 

21. See cases infra this note, 

[a] Rule applied.—The construc- 
tion of a sidewalk without the au- 
thority of an order from the board 
of trustees of the town does not sub- 
ject the abutting property owners to 
liability on a tax deed issued for 
such construction. Mitchell v. Titus, 
33 Colo. 385, 80 P 1042. 

[b] Acceptance by council of a 
-report of a committee recommending 
a change in grade is not the equiva- 
lent ot an order to change the grade, 
Gardiner vy. Johnston, 16 R. I. 94, 12 
A 888. 


[c] Mere adoption of plans and 
specifications does not authorize the 


making of the improvement. In re 
Pulaski Ave., 5 Pa. Dist. 1, 17 Pa. 
Co. 391. 

{d] Mere appropriation of funds 


for an improvement which has been 
declared necessary does not invest 
the municipal authorities with juris- 
diction to make the improvement, 
Warren Bros. Co, v. Boyle, 42 Cal. 
A, 246, 183 P 706. 

{e] Regulation accepting a dedi- 
cation or sand for the opening of a 
public way is not of itseif auchority 
tor the opening. Moran v. Hudson, 
34 N. J. L. 531. 

{f] Resolution of intention does 
not conter authority to make the im- 
provement, Kline v. Tacoma, 12 
Wash, 657, 40 P 418, 11 Wash, 193, 
39 P 453. 

{g] Form of order.—Under a stat- 
ute providing that upon compliance 
with cer.ain prescribed formalities 
the council may order the making ot 
an improvement, no particular torm 
of expression is required in the order. 
Stutsman v. Burlington, 127 lowa 
564, 103 NW 800 (an order in the lan- 
guage of the resolution of a neces- 
silty, saving that it omitted the re- 
citals in regard te the time when the 
resolution would be considered for 
passage, etc., was sufficient). 

{h] Rvscission of resolution clos- 
ing street is virtually the adoption 
of a resolution opening it. Schaf- 
haus v. New York, 28 App, Div. 475, 
51 NYS 114 [aff 159 N. Y. 557 mem, 
54 Nb 1094 mem]. 

22. Ga.—Savannah v. Kops, 28 Ga. 
A, 713, 113 SE 99. 

Ill.—Chicago, ete., R. Co v. Chi- 
cago, 174 Ill. 439, 51 NE 596. 

Iowa.—Brown y. Sigourney, 164 
Iowa 184, 145 NW 478; Zalesky v. 
Cedar Rapids, 118 Iowa 714, 92 NW 
657; Eckert v. Walnut, 117 lowa 629, 
91 NV 929. 

N. Y.—Schafhaus vy. New York, 28 
App, Div. 475, 51 NYS 114 [aff 159 
N. Y. 557 mem, 54 NE 1094 mem]. 

Oh.—State y. Roebuck, 2 OhNPNS 


See statutory provisions. 
24. U. S.—In re Ketchikan Delin- 
quent Tax Roll, 293 Fed. 577. 
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the council in 


for the same.?° 


Ala.—Garner v,. Anniston, 178 Ala. 
430, 59 S 654. 

Cal.—Mardis v. McCarthy, 162 Cal. 
94, 121 P 389; Cavanagh v. Shaver, 
(A.) 202. P+470; Pacific Pav, Co..v. 
Verso, 12 Cal. A. 362, 107 P 590. 
ee reaen Vv. Macon, 147 Ga. 704, “95 

Ill.— Kankakee vy. Small, 317 Ill. 55, 
147 NE 404; Chicago v. Jerome, 301 


Ill. 587, 1384 NE 92; Paxton v. Bo- 
gardus, 201 Il). 628, 66 NE 853; Chi- 
cago, ete, R..Co. v. Chicago, 174 Ill. 


439, 51 NE 596; East St. Louis v. Al- 
brecht, 150 Ill. 506, 37 NE 934; Car- 
lyle v. Clinton County, 140 Ill. 512, 30 
NE 782; Peo. v. Champaign, 164 I11. 
A. 289; Alton 'v. Job, 103 Dll. A. 378. 

Ind.—Meyer v. Fromm, 108 Ind. 
208, 9 NE 84, 

Iowa.—Kaynor v. Black Hawk 
County Dist. Ct., 178 Iowa 1055, 158 
NW. 557; Landis v. Marion, 176 Iowa 
240, 157 NW 841; Brown v. Sigour- 
ney, 164 lowa 184, 145 NW 478; Hun- 
ter v. Ottumwa, 150 Iowa 281, 129 
NW 961; Collins v. Iowa Falls, 146 
Iowa 305, 125 NW 226; Altman vy. 
Dubuque, 111 Iowa 105, 82 NW 461; 
Allen v. Davenport, 107 Iowa 90, 77 
NW 532; McManus v. Hornaday, 99 
Iowa 507, 68 NW 812. 


Kan.—Sloan y. Beebe, 24 Kan. 343. | 


Ky.—Ashland vy. Steele, 219 Ky. 
341, 292 SW 1098; Frankfort y. Noel, 
213 Ky. 513, 281 SW 505. 

Md.—Baltimore y, Porter, 18 Md. 
284, 79 AmD 686. 

Mich.—Bay City Tract., etc., Co. v. 
Bay City, 155 Mich. 393, 119 NW 440. 

Mo.—Whitworth v. Webb City, 204 
Mo, 579, 103 SW 86; Wheeler v. Pop- 
lar Bluff, 149 Mo. 386, 49 SW 1088; 
Springfield v. Weaver, 137 Mo. 650, 37 


SW 5v9, 39 SW 276; Nevada v. Eddy,, 


123 Mo. 546, 27 SW 471; Louisiana 
v. Miller, 66 Mo. 467; Koch v, Weston, 
203 Mo. A. 445, 220 SW 1007; Jones 
v. Caruthersville, 186 Mo. A, 404, 171 
SW 639; Mulligan v. Lexington, 126 
Mo. A. 715, 105 SW 1104; Graden vy. 
Parkville, 114 Mo. A. 527, 90 SW 
115; Clay v.. Mexico, 92 Mo. A. 611; 
Pree v. Jefferson, 75 Mo. A. 
7 


Nebr.—Themanson, vy. Kearney, 35 
Nebr. 881, 53 NW 1009; Fulton vy. 
Lincoln, 9 Nebr. 358, 2 NW 724, 

N, J.— Bourgeois v. Ocean City, 70 
N. J. L. 622, 57 A 262; Ware v. Ruth- 
erford, 55 Naina 450, 26 A 933; 
State v. Brigantine Borough, 54 N. J. 
L. 476, 24 A 481; Taylor v. Lambert- 
ville, 48 N. J.) Hq. 107,,10 A 809; 
Cross v. Morristown, 18 N. J. Eq. 305. 
But see Oakley v. Atlantic City, 63 
N. J. L. 127, 44 A 651. 

N. Y.—Bernhard vy, Rochester, 127 
App. Div. 875, 112 NYS 229; Hildreth 
v. New York, 111 App, Div. 63,97 
NYS 582; Blank v. Kearney, 28 Misc. 
383, 59 NYS 645. 

Oh,.—Kelley v. Cincinnati, 28 O. CG. 
rei Ah Toledo v, Marlow, 28 Oh. Cir. 

Okt. AME v. Whitaker, 33 Okl. 13, 
124 P 312, 

Or.—John P. Sharkey Co.v. Portland, 
58 Or. 3538,.106 P 331, 114. P 933. 

Pa.—In re Hanover, etc.,, Sts.,; 22 
Pa. Dist. 664; In re Lancaster, 20 


i r fr Se 


[§§ 2436-2437 © 


\ 


for Improvement?°—a. In General. Generally speak- 
ing, the authorization of a public improvement by 
the municipal authorities must be by an order in 
some form ;*! and, when the power to make improve- 
ments is conferred i in general terms, the municipality 
may exercise the same only by formal legislative 
action on the part of the city council,” it being fre- 
quently provided by charter or statute that an ordi- 
nance by law or resolution shall be necessary,?* in 
which case it becomes a condition precedent to the 
making of improvement,”* or levying 2 tax to pay 
But, in the absence of a statutory 
or charter provision clearly requiring it,2* where the 


Pa. Dist. 225; Riebe v. Lansford 
Borough, 5 Pa. Dist. 555, 18 Pa. Co. 
289; Hammel vy. Morrisville Borough, 
3 Pa. Co. 185; Scranton v. McDo- 
nough, 1 LackLegN 177; Bridgeport 
v. Bate, 22 Montg. Co. 87. 

Ss. D.—Olson v. Watertown, 46 S. D. 
582, 195 NW 446; Pettigrew v. Sioux 
Falls, 35 S. D. 78, 150 NW 772. 

Tex.—Waco v. Prather, 90 Tex. 80, 
387 SW 312; Elmendorf v. San Anto- 
nio, (Tex. Commn,. A.) 242 SW 185 
[rev (Civ. A.) 223 SW 631]; Waco v. 
Chamberlain, (Civ. A.) 45 SW 191 
[rev on other grounds 92 Tex. 207, 47 
SW 527]; Noel v. San Antonio, 11 
Tex. Civ. A. 580, 38 SW 263. 

Wash.—Buckley v. Tacoma, 9 
Wash, 253, 37 P 441. 

Wis.—Lisbon Ave. Land Co. v. 
Lake, 134 Wis. 470, 113 NW 1099. . 

Ont.—Fleming v. Toronto, 20 Ont. 
547; Ayers v. Windsor, 14 Ont. 682; 
In sre. Mebhean, 45 UU. ©. OO. Bt Jace 
eo annaeS Pratt v. Stratford, 14 Ont, 

60 


Que.—Belanger v. Ste. Therese, 30 
RevdeJur 535. 

{a] General ordinance providing 
for the making of improvements. of 
the nature of the one in question does 
not satisfy the statutory require- 
ment that the order for the improve- 
ment be enacted by ordinance or 
resolution. Zalesky v. Cedar Rapids, 
118 Iowa 714, 92 NW 657; Eckert v. 
Walnut, 117 Iowa 629, 91 NW 929; 
Sproul v, Stockton, 73 N. J. L. 158, 62 
A 275. 

[b] Order of board of supervisors 
is necessary under San _ lHrancisco 
charter in case of all street work 
except possibly urgent repairs. 
Warren Bros. Co. v. Boyle, 42 Cal. A. 
246, 183 P 706. 

[e] Separate ordinance required — 
for each improvement.— John P, 
Sharkey Co. v. Portiand, 58 Or. 353, 
106, P (331, 114..P. 938. See. In re 
Powelton ‘Ave., 11 Phila. (Pa.) 447 
(the opening and the widening of a 
street are recognized aS Separate and 
distinct acts; where a street before 
being opened is to be widened, the 
council should by resolution or ordi-. 
nance set forth the fact). 

25. U. S.—In re Ketchikan Delin- 
quent Tax Roll, 293 Fed. 577. 

Colo.—Mitchell Vai) Lts,. 38), solos 

301 Ill. 


885, 80 P 1042. 

1il.— Chicago Vv. 
587, 1384 NH 92; East St. Louis v. 
Albrecht, 150 Ill. 506, 37 NE 934; 
Carlyle Vv. Clinton County, 140 TL. 512) 
AR i 782; Alton v. Job, 103 Ill. A. 

lowa.—Altman ve 111 
Iowa 105, 82 NW 46 

Ky.—Kaye v. Yall, 13 B. Mon. 455. 

Mo.—Nevada y. Eddy, 123 Mo. 546, 
27 SW 471; Louisiana v. Miller, 66 
Mo. 467; McCormick v. Moore, 134 
Mkg.: A. 669, 114 SW 40. 

J.—Burnett v. Boonton, 75 N. J. 

L. RGA 70 A 67. 

N. D.—Kvello v. Lisbon, 38 N. D. 
71, 164 NW 305. 
85 Pa, 


Pa. —Avonmore vy, 
Super. 571. 

26. See statutory and charter pro- 
visions, 


Jerome, 


Dubuque, 


Taylor, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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entire procedure for the construction of an improve- 
ment is regulated by statute, and nothing is left to 
be determined by a general ordinance, the adoption 
of a general ordinance is unnecessary and an assess- 
ment may be made in the mode prescribed by the 
The rule requiring improvements to be 
ordered by either ordinance or resolution will not 
operate to prevent temporary or ordinary work upon 
the streets being done without specific authority.7® 
And where injury might result from the delay at- 
tendant upon the procedure by ordinance, municipal 
‘authorities are sometimes given the power to act 


statute.?? 


without ordinance or resolution.29 


‘as distinguished from reconstruction, may be made 
‘without ordinance, the real character of the work 


27. Cal.—Ransome-Crummey Co. v. 
Cornelius, 39 Cal. A. 345, 178 P 731; 
Thomas v. Petaluma, 33 Cal. A. 547, 
165 P 1021. 

Ilowa.—Miller v. Oelwein, 155 Iowa 
706, 1836 NW 1045; Martin v. Oska- 
loosa, 126 Iowa 680, 102 NW 529. 

Mass.—Masonic Bldg. Assoc. Vv 
Brownell, 164 Mass. 306, 41 NE 306. 


Mich.—Kundinger v. Saginaw, 132 
Mich. 395, 93 NW 914. 
Mont.—Harvey v. Townsend, 57 


Mont. 407, 188 P 897. 

N. J.—Franklin v. Horton, 97 N. J. 
Bi 22.046 FATS: 

Oki.—Paulsen v. El Reno, 22 Okl. 
734, 98 P 958. 

Pa.—Deer v. Sheraden Borough, 220 
Pa. 307, 69 A 814; Lawrence McFad- 
den Co. ve Philadelphia, 59 Pa. Su- 
per. 44. 

S. D.—Pettigrew v. Sioux Falls, 35 
S. D: 78,°150 NW 772. 

Tenn.—Quarles v. Sparta, 2 Tenn. 
Ch. A. 714. 

Wash.—State v. Pierce County 
Super. Ct., 44 Wash. 476, 87 P 521. 

[a] Where a general ordinance 
has been passed providing for the 
construction of certain kinds of im- 
provements, no other or special or- 
dinance is required for an improve- 
ment which is within the compass of 
Such ordinance. Westenhaver  v. 
Hoytsville, 8 Oh. Cir. Ct. N. S. 284, 
28 Oh. Cir. Ct. 357. 

[b] Only when division of assess- 
ment is desired in such cases is an 
ordinance required. Pettigrew  v. 
Sioux Falls, 35 Ss D. 78, 150 NW 772. 
See also infra § 2449. 

[c] Resolution creating improve- 
ment district is sufficient under some 
statutes without an _ independent 
resolution ordering the improvement. 
Harvey v. Townsend, 57 Mont. 407, 
188 P 897. 

28. Monroe v. Pearson, 176 Iowa 
283, 157 NW 849. See Cooper v. Ce- 
dar Rapids, 112 lowa 367, 88 NW 1050 
(holding that a street commissioner 
might, without specific authority, 
construct a temporary open sewer for 
surface drainage). 

29. Pratt v. Stratford, 14 Ont. 260. 
See Weber v. Gill, 98 Cal. 462, 33 P 
330 (department of streets and wards 
might remove obstructions from a 
watercourse without a specific ordi- 
nance). 

30. Heman v. St. Louis, 213 Mo. 
635, 122° "SW “259; Ritterskamp.’’v. 
Stifel, 59 Mo. A. 510. 


31. Cal.—Haughawout y. Bonynge, 
83 P 54; Haughawout v. Raymond, 
es Cal oil, 83 P 533° Santa’ Cruz 


Rock Pavement Co. v. Heaton, 105 


Cal. 162, 38 P 693. 
Dak.— National Tube-Works Co. v. 
‘Chamberlain, 5 Dak. 54, 37 NW 761. 


Ind. —Indianapolis v. Imberry, 17 
Ind. 175. 
Iowa.—Monroe v. Pearson, 176 


Iowa 283, 157 NW 849; Shelby v. Bur- 
lington, 125 Iowa 343, 101 NW 101; 
Grimmeéll v. Des Moines, 57 Iowa 144 
10 NW 330. 

Ky. Cet Ree v. Ader, 185 Ky. 
280, 215 SW 4 

Neon Nelacn v. South Omaha, 84 
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commissioner.°° 
Necessity for 


In case repairs, 


Nebr. 434, 121 NW 453. 

N. J.—Van Vorst v. Jersey City, 
2tAN Sala 493. 

N. Y.—In re Knaust, 101 N. Y. 188, 
4 NE 338. 

Or.—Miller y. Portland, 62 Or. 26, 
123 P 64. 

Tex.—Waco vy. Prather, 90 Tex. 80, 
37 SW 312. 

“Where a city council has power 
to act in a given case and its charter 
does not prescribe the manner of 
action it may accomplish its purpose 
by resolution aS well as by ordi- 
nance.” Mound City v. Mason, 262 
Ill. 392, 395,°104 NE 685. 

[a] Motion providing for a tem- 
porary sidewalk duly entered of 
record and carried before the city 
council is the equivalent of a resolu- 
tion. Monroe v. Pearson, 176 Iowa 
283, 157 NW 849. 

32. Ky.—Langan vy. Bitzer, 82 SW 
280, 26 KyL 579. 

0 Webi .—Trephagen v. South Omaha, 
6 
wee 


Nebr. 577, 96 NW 248, 111 AmSR 


J.—State v. Rutherford, 52 N. J. 
iv “408, 19 A 972. 

. Y.—Matter of Schreiber, 3 AbbN 
Gis 68, 53 HowPr 359. 

Oh.—-Cincinnati v. Mathers, 6 Oh. 
Dec. (Reprint) 755, 7 AmbLRec 734, 
4 CincLBul 273. 

[a] Change of grade.—Under an 
act providing that after a public 
improvement has been instituted by 
an ordinance any further acts or 
proceedings necessary to complete 
the improvement shall be by resolu- 
tion, a change in grade may be 
effected hy resolution where the im- 
provement of a street has been in- 
augurated by ordinance. State v. 
Rutherford, 52 N. J. L. 499,'19 A 972; 
Hackett v. Hussels, (N. J. Sup.) 102 
A 527. 

33. U. S.—Lincoln vy. ‘Sun Vapor 
SU eee tin Co., 59 Fed. 756, 8 CCA 
53: 

Cal.—Mardis v. McCarthy, 162 Cal. 
94, 121 P 389; Haughawout v. Bon- 
ynge, 83 P 54; Haughawout v. Ray- 
mond, 148 Cal: 311, 88 P 53; Santa 
Cruz Rock Pav. Co. v. Heaton, 105 
Cal. 162,.38 P 693. 

Dak.—National Tube-Works Co. v. 
Chamberlain, 5 Dak. 54, 37 NW 761. 

Tll.—Mound City v. Mason, 262 Ill. 
392, 104 NE 685; Chicago, etc., R. Co. 
v. Chicago, 174 Ill. 489, 51 NE 596. 

Ind.—Indianapolis v, Imberry, 17 
Ind, 175. 

Iowa.—Hardwick v. Independence, 
136 Iowa 481, 114 NW 14; Stutsman 
v. Burlington, 127 Iowa 563, 103 NW 
800; Martin v. Oskaloosa, 126 Iowa 
680, 102 NW 529; Shelby v. Burling- 
ton, 125 Iowa 348, 101 NW 101; Mc- 
Manus v. Hornaday, 99 Iowa 507, 68 
NW 812; Grimmell v. Des Moines, 57 
Iowa 144, 10 NW 330. 

Kan. —State v. Kingman, 123 Kan. 
207, 254 P 397; Dargatz v. Pauley, 
91 ‘Kan. 698, 139 P 419; Barron vy. 
Krebs, 41 Kan, 338, 21 P 335. 

Ky._Newport v. Lang, 155° Ky. 
776, 160 SW 499; Langan v. Bitzer, 
82 SW 280, 26 KyL 579. 

Mo.—City Trust Co. v. Crockett, 
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cannot be controlled by a rule adopted by the street 


ordinance as distinguished from 


resolution. Unless an ordinance is required by char- 
ter or statute a resolution ordering an improvement 
is usually held to be sufficient ;?! and a resolution is’ 
sometimes expressly authorized in leu of an ordi- 
nance.*? But, where the statute or charter expresses 
a clear intention that an ordinance or by-law shall 
be the exclusive method of authorizing an improve- 
ment, an ordinance or by-law is necessary? and a 
resolution is not sufficient,?4 unless the resolution is 
passed with the formalities of an ordinance and is 
such in all but name.*5 
provided that action shall be by general or special 


And where by statute it is 


309 Mo. 683, 274 SW 802; Whitworth 
v. Webb City, 204 Mo. 579, 103 SW 
86; Ketchum v. Monett, 193 Mo. A. 
529, 181 SW 1064; Powell v. Excelsior 
Springs, 138 Mo. UN. 121, 120 SW 106; 
McCormick vy. Moore, 134 Mo. A. 669, 
114 SW 40; Graden v. Parkville, 114 
Mo. A. 527, 90 SW 115. 

Nebr.—Nelson vy. South Omaha, 84 
Nebr. 434, 121 NW 453; Trephagen 
v. South Omaha, 69 Nebr. 577, 96 NW 
248, 111- AmSR 570 

N. J.—Levy v. Elizabeth, 81 N. J. 
L. 643, 80 A 498; Hening v. Mont- 
clair, 81 N. J. L. 312, 80 A 102; Clark 
Vv. Elizabeth, 61 aT) ors 565, 40 A. 
616, 737; State v. Bayonne, 54 N. J. 
L. 474, 24 A 448; Story v. Bayonne, 
35 N. J. L. 335; Hoboken Land, ete., 
Co. v. Hoboken, 35 N. J. L. 205; Van 
Vorst v. Jersey City, 27 N. J. L. 493; 
Packard v. Bergen Neck R. Co., 48 
N. J. Eq. 281, 22 A 227; Worthington 
v. Somers Point, (Sup.) 127 A 41. 

N. Y.—Hildreth v. New York, 190 
N. Y. 513, 83 NE 1126; In re Knaust, 
101. N. Y. 188, 4 NE 3388; Peo. v. 
Whitney’s Point, 32 Hun 508 Laff 102 
IN hy Yeh Se bce NE 895]; Matter of 
Senate et 3 AbbNCas 68, 53 HowPr 


Okl.—Jones v. Whitaker, 33 Okl. 13, 
124 P 312; Paulsen y. El Reno, 23 
Okl. 734, 98 P 958, 

Pa. —Riebe v. Lansford Borough, 5 
Pa, Dist. 555, 18 Pa. Co. 289; Riebe v. 
Walton, 5 Pa. Dist. 555,18 Pa. Co. 289.: 

S. D.—Pettigrew v.. Sioux Falls, 35 
S. D. 78, 150 NW 772. 

Tenn.—Keenan v. Trenton, 130 
penn, 71, 168 SW 10538, AnnCasi916B 

Tex.—Waco v. Prather, 90 Tex. 80, 
37 SW 312; Denison v. Smith, (Civ. 
A.) 260 SW 207; Noel v. San Antonio, 
11 Tex. Civ. A. 580, 33 SW 263. 

Wash.—Buckley Tacoma, 9 
Wash, 253, 37 P 441. 

Ont.—Ayers vy. Windsor, 14 Ont. 
682; Pratt v. Stratford, 14 Ont. 260; 
McLean v. Sault Ste. Marie, 2 OntWN 
41, 16 OntWR 966. 

Que.—Belanger v. Ste. Therese, 30 
RevdeJur 535; Venne v. St. Antoine 
Corp., 29 RevdeJur 338. 

34. See cases supra note 33. 

[a] Change of grade may necessi- 
tate authotization only by ordinance. 
Powell v. Excelsior Springs, 138 Mo. 
A, 121, 120 SW 106; Maudlin v. Tren- 
ton, 67 Mo. A. 452 

[b] Implied requirement.— “Where 
the charter requires an act to be 
done by ordinance, or where such a 
requirement is implied, as it is here, 
by necessary inference, a resolution 
is not sufficient, but an ordinance is 
necessary.” Chicago, etc., R: Co. ,v. 
Chicago, 174 Ill. 439, 445, 51 NE 596. 

[c] Establishment of a grade may 
be by resolution, although the altera- 
tion thereof must be by ordinance. 
Smith v. Courtland, 103 Kan. 142, 172 
P 1027; Langan v. Bitzer, 82 SW 280, 
26 KyL 579. 

[d] Hospital must be established 
by ordinance although its site was 
selected by resolution. Massey v. 
Bowling Green, (Ky.) 268 SW 348. 

35, Madison v. Spears, 159 Ga. 241, 


Vv. 
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ordinance, the eouncil cannot by ordinance confer 
upon itself the right to proceed by resolution.*® It 
has been held that, where a city has power under its 
charter to build and maintain a system of water- 
works and contract for that purpose, the power 
may be exercised by resolution, and that an ordi- 
nance need not be passed;*7 and a provision requir- 
ing a formal ordinance in making contracts for gas 
or electric works does not require an ordinance in 
making a contract with a private company for light- 
ing the city, but the same may be made by resolu- 
tion.’8 Although an ordinance may be necessary to 
establish a grade, it is not necessary, where no 
change of grade is entailed by an improvement, that 
the grade be reéstablished by ordinance, although 
originally fixed by resolution.*® If the charter per- 
mits a resolution, an ordinance will be a compliance.*° 


Illegality of part of ordinance. 


eral rule,#4 where the portion of an improvement 
ordinance, which is invalid, is distinctly separable 


125 SE 380; Springfield v. Knott, 49 
Mo. A. 612; Miller v. West View Bor- 
ough, 57 Pa. Super. 14, 17; Sower v. 
Philadelphia, 35 Pa. 231; In re Sev- 
enth St., 5 Pa. Dist. 591. 

“Legislation by a borough may be 
by resolution as well as by ordinance 
but the requirements essential to 
_the validity of an ordinance must be 
observed when the action is legisla- 
tive.’ Miller v. West View Borough, 
57 Pa. Super. 14, 17. 

Ordinance and resolution compared 


see supra § 798. 
Stockton, 73 N. J. L. 


36. Sproul v. 
158, 62 A 275. 

37. National Tube-Works Co. v. 
Chamberlain, 5 Dak. 54, 37 NW 761. 

38. Lincoln v. Sun Vapor Street- 
Light Co., 59 Fed. 756, 8 CCA 253. 

39. Langan v. Bitzer, 82 SW 280, 
26 KyL 579. 

40. Hellman y. Shoulters, 114 Cal. 
136, 44 P 915, 45 P 1057; Los Angeles 
v. Waldron, 65 Cal. 283, 1 P 883, 3 P 
890. . But see Decker v. Pleasanton, 
117 Kan. 279, 231 P 330 (construction 
of curb cannot be by ordinance, but 
must be by petition, or by resolu- 
tion with time for protest). 

41. See supra § 854 et seq in 43 
‘Cras 

42. Ark.—Webster v. Ferguson, 95 
Ark, 575, 130 SW 513. 

Cal.—Gafney v. San Francisco, 72 
Cal. 146, 13 P 467. 

Ill.—Chicago v. Municipal Engi- 
neering, etc., Co., 283 Ill. 160, 119 NE 
40; Peo. v. Rock Island, 271 Ill. 412, 
111 NE 291; Shannon v. Hinsdale, 180 
Ill. 202, 54 NE 181. 

Ky.—Bitzer v. Dinwiddie, 45 SW 
1049, 20 KyL 298. 

Mass.—Com. v. Abbott, 160 Mass. 
282, 35 NE 782. 

Mo.—Gratz v. Kirkwood, 182 Mo, A. 
581, 166 SW 319. 

Wash.—Gantenbein v. Pasco, 131 P 
461 


Wis.—State v. Portage, 12 Wis. 562. 

[a] Rule applied where invalid 
part was: (1) A commingling of two 
improvements, one of which cannot 
be ordered. Brizzolara v. Ft. Smith, 
87 Ark. 85, 112 SW 181; Gafney v. 
San Francisco, 72 Cal. 146, 13 P 467. 
But see In re Gay, etc., Sts., 7 Pa. 
Co. 217 (where one improvement in- 
volved the vacation of two streets). 
(2) Merely an erroneous assessment. 
Freeport St. R. Co. v. Freeport, 151 
Til. 451, 88 NH 137; Chicago v. Cum- 
mings, 144 Ill. 446, 33 NE 34; State v. 
Portage, 12 Wis. 562. (3) A nugatory 
clause. Webster v. Ferguson, 95 Ark. 
575, 130 SW 513; Walker v. Peo., 170 
Tll. 410, 48 NE 1010; Cole v. Peo., 161 
Ill. 16, 438 NE 607. 

43. Moline v. Greene, 252 Ill. 475, 
96 NE 911, 37 LRANS 104; Bloom- 
ington v. Reeves, 177 Ill. 161, 52 NE 
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is void.*% 


Under the gen- | incorporated.** 


278; Elizabethtown v. Purcell, 219 
Ky. 554, 293 SW 1096; McAndrew v. 


Dunmore Borough, 245 Pa. 101, 91 
A 237. 
[a] Thus, where an ordinance pro- 


vides for paving two streets as one 
improvement, failure of abutting 
Owners on one of the streets to peti- 
tion for the improvement as required 
by statute will invalidate the whole 
ordinance, Bloomington vy. Reeves, 
177 Ill. 161, 52 NE 278. 

[b] Where the provision for pay- 
ment is void the whole ordinance is 
invalid. McAndrew v. Dunmore Bor- 
ough, 245 Pa. 101, 91 A 237. 

44. See statutory provisions. 

45. Cal—Larsen v. San Francisco, 
182 Cal. 1, 186 P 757. 

Ida.—Clyde v. Moscow, 23 Ida. 592, 
P31 P3881. 

Ill.— Chicago v. Jerome, 301 Ill. 587, 
134 NE 92. 

Iowa.—Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582., 

Mass.—Masonic Bldg. Assoc. v. 
Brownell, 164 Mass. 306, 41 NE 306. 


Mich.—Kundinger y. Saginaw, 132 
Mich. 395, 93 NW 914. 
Mo.—In re Oak St., 308 Mo. 494, 


273 SW 105; Dollar Sav. Bank vy. 
Ridge, 183 Mo. 506, 82 SW 56. 

Pa.—Schlott v. Terre Hill Borough, 
49 Pa. Super, 197 

R. I.—Gardiner y. 16 
R. I. 94, 12 A 888, 

Wash.,—Kline vy, Tacoma, 11 Wash. 
ae 39 -P 453, 12 Wash. 657,40 P 

Wis.—State v. La Crosse, 107 Wis. 
654, 84 NW 242. 

See cases passim §§ 2439-2459. 

[a]. Ordinance authorizing con- 
struction of waterworks, which does 
not direct the giving of notice of an 
election as required by statute, is 
void, although the city clerk gave 
notice and the election was actually 
held. Thompson v. Sumner, 9 Wash. 
310, 37 P 450. 

[b] An ordinance not in compli- 
ance with the existing law, but with 
the law as it existed prior to its re- 
vision or amendment, is void and not 
merely defective. Peo. v, Hayes, 258 
Ill, 248, 101 NE 549. 

46. Cal.—Gafney v. San Francisco, 
72, Cal, 146, 13 P 467. 

Ill.—Chicago Cons. Tract. Co, vy. 
Oak Park, 225 Ill. 9, 80 NE 42; Shan- 
ren v. Hinsdale, 180 Ill. 202, 54 NE 

Ind.—Helm vy. Witz, 35 Ind. A. 131, 
73 NE 846. 

Ky.—Springfield vy. Haydon, 216 Ky. 
483, 288 SW 337. 

Mass.—Com. v, Abbott, 160 Mass. 
282, 35 NE 782. 

Mo.—Gist v. Rackliffe - Gibson 
Constr. Co., 224 Mo. 369, 123 SW 921. 

Wis.—State v. Portage, 12 Wis. 562. 


Johnston, 


[§§ 2437-2438 — 


from the remainder, the valid portion may be suffi- 
cient to the extent that it constitutes a good im- 
provement ordinance ;‘? but where the invalid por- 
tion is essential to the sufficiency of the whole 
improvement ordinance as such, the whole ordinance 


[§ 2438] b. Contents—(1) In General. Noncom- 
pliance with special provisions relating to the form 
and validity of improvement ordinances** will gen- 
erally invalidate an ordinance, by-law, or resolution 
in its entirety,*® but this will not be the case where 
the defective provision of the ordinance is so com- 
pletely separable from the remaining provisions that 
it may be thrown out and still leave a validly consti- 
tuted ordinance or resolution;*® and an invalid pro- 
vision of a general ordinance does not invalidate 
a special ordinance in which such provision is not 
An ordinance will not be set aside 
for uncertainty if it is a compliance, although a 
loose one, with the requirements of the law.‘ 


The 
[a] Rule applied to an invalid 
provision: (1) Providing for an ille- 


gal method of raising the money to 
pay for the improvement is independ- 
ent of the remainder of the ordinance, 
and will not invalidate it. Freeport 
St. R. Co. v. Freeport, 151 Ill. 451, 
38 NE 137. (2) Provision that “the 
board of trustees reserves the right 
to reject any proposal, at their dis- 
cretion” is nugatory and may be dis- 
regarded without affecting the rest 
of the ordinance. Walker v. Peo., 170 
Ill, 410, 413, 48 NE 1010. (3) Requir- 
ing the contractor to keep the im- 
provement in repair for a stipulated 
length of time, although invalid, does 
not aS a general rule invalidate the 
entire ordinance. Cole v. Peo., 161 Ill. 
16, 43 NE 607; Fehler vy. Gosnell, 99 
Ky. 380, 35 SW 1125; Bitzer v. Din- 
widdie, 45 SW 1049, 20 Kyl 298; 
Gosnell v. Louisville, 14 Kyl 719. 
(4) The invalidity of a provision in a 
street improvement ordinance, em- 
bodied in the contract for the work, 
that a committee of the council might 
make alterations in the work, does 
not invalidate the entire ordinance or 
the contract. Gratz v. Kirkwood, 182 
Mo. A. 581, 166 SW 319. (5) Where 
an ordinance, providing for a sewer 
system, provides for lateral sewers 
for a district which has no use for 
them, and they do not serve any 
other territory, such part of the or- 
dinance can be declared unreasonable 
and void, independently of the re- 
mainder. Chicago v. Municipal En- 
gineering, ete., Co., 283 Ill. 160, 119 
NE 40. (6) In an ordinance for the 
improvement of streets and alleys, a 
failure to provide specifically for an 
asSessment against the alleys does 
not void the ordinance in its entirety, 
where provision was made for an as- 
fe caegegn es ah net the streets. Wil- 

Ur; pringfield, 123 Ill. 3 
NE 871. ‘ bee 

Effect of partial invalidity of ordi- 
nance in general see supra § 3437. 

47. See case infra this note. 

{a] Qilustration—Where a_ gen- 
eral ordinance illegally restricts the 
hiring of labor to members of labor 
unions a special ordinance ordering 
the improvement without the incor- 
poration of such restriction is valid. 
pee v. Peo., 195 Ill. 196,-.62: NE 


48. Ga.—Owens v. Dalton, 144 Ga. 
656, 87 SE 918. 

Ill.— Waukegan vy. Burnett, 268 Ill. 
448, 109 NE 277. 

Mo.—Sheehan y. Gleeson, 46 Mo. 
100; Lexington v. Commercial Bank, 
130 Mo. A. 687, 108 SW 1095; Mexico 
Varenen, 129 Mo. A. 180, 108 SW 

Mont.—Mansur vy. Polson, 45 Mont, 
586,°225 Pyi002: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“oad 


hee 


§§ 2438-2439] | 


rules requiring conformity between the subject mat- 
ter of an ordinance and the title thereof*” are ap- 
plicable to ordinances authorizing local improve- 
ments.°° An ordinance is not invalidated by an 
unnecessary statement in the preamble,®°! or by a 
patent clerical error in the enacting clause.°2 In 
determining whether an ordinance is valid on its 
face, the question of whether or not it has been 
followed in making the improvement is immaterial.>* 

Nonessential provisions. In the absence of a 
statute otherwise clearly providing the ordinance or 
resolution for an improvement need not state under 
what law the authorities are proceeding,®* nor need 
it show on its face that the improvément will prove 
beneficial to the property owners affected ;>° and it is 
not essential that the ordinance contain a recital 
that the specifications of the engineer adverted to 
were open to public inspection, since the municipal 
officers will be presumed to have.done their duty in 
this respect.°® A resolution was not considered in- 
valid because it recited that the council was exer- 
cising the powers of a board of local improvement, 
which board had been abolished.®” 

Incorporation by reference. An ordinance may 
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incorporate by reference the terms of a general stat- 
ute;°* and a special ordinance ordering a particular 
improvement may incorporate by reference the terms 
of a general improvement ordinance.®® 

[§ 243814] (2) Declarations of Necessity and 
Utility.©° Where the council is authorized to order 
improvements when the same shall be deemed nec- 
essary,°+ an express declaration of such necessity 
is usually not required, but such necessity may be 
implied from the action of the council in ordering 
the improvement.®°? Where the charter authorizes 
the making of an improvement when public con- 
venience requires it, this question is it seems juris- 
dictional and its decision by the council must ap- 
pear.°? But where the method of proceeding for 
the establishment of a parkway is discretionary with 
the council, the ordinance need not recite that the 
council deems it best to acquire the land by con- 
demnation.** 

[§ 2439] (3) Description of Improvement**—(a) 
In General. The ordinance or resolution ordering 
an improvement must, in order to satisfy the statu- 
tory requirements, contain a clear and comprehen- 
sive description of the improvement to be made,%@ 


Nebr.—Carlson v. South Omaha, 91] 75 NE 747. Okl.— Wheeler v. Muskogee, 51 Okl. 
Nebr. 215, 135 NW _ 1047. 54, Ransome-Crummey Co. v. Cor-| 48, 151 P 635. 

N. J.—Boice vy. Plainfield, 38 N. J.| nelius, 39 Cal. A. 345, 178 P 731; S. D.—Wood v. Hurley, 29 S. D. 
L. 95. Methodist Protestant Church v. Bal- | 269, 136 NW 107. 

Tex.—Davies v. Galveston, 16 Tex.|timore, 6 Gill (Md.) 391, 48 AmD Tex.—Connor yv. Paris, 87 Tex. 32, 


Civ. A. 18, 41 SW 145. 
ae el re McLaren, 45 U. C. Q. B. 
fa] Thus where the council ac- 
cepted a report of the probable cost 
of a proposed improvement and re- 
ferred the same to a committee, with 
instructions to advertise for bids, and 
authorized the committee to accept 
one of the bids and enter into a con- 
tract, the action was equivalent to 
an ordinance ordering the improve- 
ment. Davies vy. Galveston, 16 Tex. 
Civ, A. 13, 41 SW 145. 
Be: See supra § 862 et seq in 43 


50. Clyde v. Moscow, 23 Ida. 592, 
131 P 381; Beechwood Park Land Co. 
Waoummit, 78 NN. J. Ls, .182,. 72 A 
57; In re Hamilton Ave., 48 Pa. Super. 
156 (no variance). 

[a] Wariance between title and 
subject matter.—(1) There is no in- 
consistency where the title of an or- 
dinance is for the improvement, curb- 
ing, and paving of a street, and the 
section of the ordinance ordering the 
Same relates to the same matter. 
Chicago Terminal Transfer R. Co. v. 
Chicago, 178 Ill. 429, 53 NE 361. (2) 
An ordinance for the grading, mac- 


adamizing, and curbing of a street 


authorizes the laying of sidewalks. 
In re Beechwood Ave., 194 Pa. 86, 
45' A 127. (38) There is no variance 
between the caption of an ordinance 
“for the improvement, plastering 
curb walls, resetting curb-stones, 
constructing a granite concrete com- 
bined curb and gutter, grading and 
paving of the roadway,” and an or- 
dinance providing that the curb walls 
then in place should be plastered on 
their face for a certain space, and 
providing also how they should be 
reset and for the construction of con- 
crete gutter flags of certain dimen- 
sions. Chicago Union Tract. Co. v. 
Chicago, 207 Ill. 544, 69 NE 849. 

51. Bohle v. Stannard, 7 Mo. A. 
51 (so holding where the preamble 
to an ordinance recited that a ma- 
jority of the resident owners had 
petitioned for the improvement, but 
the jurisdiction of the council did 
not in any way depend upon such 
fact). 

52. Bostick v. 165 Ark. 
581, 265 SW 356. 

53. Beckett v. Chicago, 218 Ill. 97, 


[44 C. J.—18] 


Pernot, 


540; Jones v. Boston, 104 Mass. 461; 
Cape Girardeau v. Houck, 129 Mo. 607, 
31 SW 933; Bohle v. Stannard, 7 Mo. 
A. 51. 

55. Graham v. Chicago, 187 Ill. 
411, 58 NE 393; Middaugh v. Chicago, 
187 Ill. 230, 58 NE 459;- Culver v. 
Chicago, 171 Ill. 399, 402, 49 NE 573, 
Pfeiffer v. Peo., 170 Ill. 347, 48 NE 
979; McQuiddy v. Smith, 67 Mo. A. 
205. 

“We are aware of no statute or 
principle which would require the or- 
dinance to show on its face whether 


it will prove beneficial or not.” Cul- 
ver v. Chicago, supra. 5 
56. Schwend v. Birmingham, 215 


Ala. 491, 111 S 205. 

57. Olney v. Baker, 
141 NE 750. 

' 58. Edwards House Co. v. Jackson, 
91 Miss. 429, 45 S14. 

59. Pierson v. Peo., 204 Ill. 456, 68 
NE 383; Hoover v. Peo., 171 Ill. 182, 
49 NE 867; Alberger v. Baltimore, 64 
Md. 1, 20 A 988. 

60. In preliminary ordinance see 
supra § 2402. 

61. See supra §§ 2335, 2402. 

62. Colo.—Post Printing, etc., Co. 
v. Denver, 68 Colo. 50, 189 P 39. 

Ind.—Spaulding v. Baxter, 25 Ind. 
A, 485, 58 NE 551. 

Me.—Dorman y. Lewiston, 81 Me. 
411,, 17,A 316. 

Md.—Baltimore v. Johns Hopkins 
Hospital, 56 Md. 1. 

Mass.—Com. v. Abbott, 160 Mass. 
282,135 NE 782; Wright v. Boston, 9 
Cush. 233, 

Mich.—Beecher v. Detroit, 92 Mich. 
268, 52 NW 731; Davies v. Saginaw, 
87 Mich. 439, 49 NW 667. See White 
v. Saginaw, 67 Mich, 33, 34 NW 255. 

Minn.—Cook y. Slocum, 27 Minn. 
509, 8 NW 755. 

Mo.—Taylor v. St. Louis, 14 Mo. 20, 
55 AmD 89; Miller v. Anheuser, 2 
Mo. A. 168. See Joplin v. Freeman, 
125 Mo. A. 717, 103 SW 130. 

N. J.—Northern R. Co. v. Engle- 
wood, 62 N J. L. 188, 40 A 653. 

N. Y.—Elwood v. Rochester, 43 
Hun 102 [aff 122 N. Y. 229, 25 NE 
238]. 

re C.—Raleigh v. Peace, 116 N. C. 
82, 14 SE 521, 17 LRA 330. 

Oh.—King v. Dayton, 10 Oh. Cir. 
Ct. N. S. 522; Straus v. Cincinnati, 24 
CincLBul 422, 


310 Ill. 433, 


27 SW 88; Kerr vy. Corsicana, (Civ. 
A.) 35 SW 694, 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603. See Abbot v. Mil- 
waukee, 148 Wis. 22, 134 NW 136. 

[a] Admission of absence of ne- 
cessity——Provision for dismissal of 
proceedings if it appears that the 
general benefit assessed against a 
city and county exceeds a specified 
sum is not an admission of the ab- 
sence of necessity. Post Printing, 
Sat Co. v. Denver, 68 Colo. 50, 189 P 


63. Iowa.—Royal v. Des Moines, 
182 NW 188. 

Mass.—Hudson Electric Light Co. 
v. Hudson, 163 Mass. 346, 40 NE 109. 

Mich.—Hinchman y. Detroit, 9 
Mich. 103. 

N. J.—Mead v. Passaic, (Sup.) 133 
A 518. 

Vt.—Kent v. Enosburg Falls, 71 
Vt. 255, 44 A 348. See also Blanchard 
v. Barre, 77 Vt. 420, 60 A 970. 

64. Kansas City v. Mastin, 169 Mo. 
80, 68 SW 10387. 

: 65. Description of 
n: 
Notice see supra § 2411. 


improvement 


Ordinance of necessity see supra 
§ 2403. 
Petition see supra § 2393. 
66. Ala.—Sanders v. Troy, 211 
Ala. 331, 100 S 483. 
Ark.—Kempner v. Sanders, 155 


Ark, 321, 244 SW 356; Malvern v. 
Cooper, 108 Ark. 24, 156 SW 845. 

Cal.—Bolton v. Gilleran, 105 Cal. 
244, 38 P 881, 46 AmSR 33; Williams 
v. Bisagno, 4 Cal. Unrep. Cas. 305, 
34 P. 640..4.See: Pacific, Pavia Cox tv, 
Verso, 12 Cal. A. 362, 107 P 590. 

Colo.—Hildreth yv. Longmont, 47 
Coloit9,,105; Ps107s 

Ida.—McEwen v. Coeur d’Alene, 23 
Ida. 746, 132 P 308. 

Iil.—Lewistown v. Baldwin, 314 Ill. 
564, 145 NE 616; Bloomington v. 
Davis, 309 Ill. 20, 140 NE 4; Chi- 
cago v. Jerome, 301 Ill. 587, 134 NE 
92; Springfield v. Springfield Cons. 
R. Co., 295° Ill, 2384, 129 NE. 82; Chi- 
cago v. Lllinois Malleable Iron Co., 
293 Ill. 109, 127 NE 349; Rockford v. 
Armour, 290 Ill. 425,°125 NE 356; 
Staunton v. Bond, 281 Ill. 568, 118 
NE 47; Mt. Carmel v. McClung, 269 
Ill. 450, 109 NE 1011; Chicago v. 
Arnold, 261. Ill...142, 103. NE 587; 
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otherwise it will be invalid as a delegation to the 
officer or officers who must supervise the work of 
improvement of a power which was exercisable only 
by the municipal legislature;®* and to do this it 
must generally incorporate a deseription of all the 
essential characteristics of the improvement,** al- 
though it is not necessary that every detail of the 
improvement or all the particulars of the work be 
A substantial compliance with the re- 
quirements of the statute is sufficient ;“° and a minor 
error of description will not invalidate an ordi- 
The description must be consistent with 
the improvement named in the title and with the 


deseribed.®? 


nance.’ 


Chicago v. Hill, 251 Il. 
223; Lincoln v. Harts, 


502, 96 NE 
250 Ill. 273, 


95 NE 200; Hillsboro v. .Grassel, 249 


Til. 190, 94 NE 48; Lindblad v. Nor- 
mal, 224 Ill. 362, 79 NE 675; Peo. v. 
Hills, 193 Tll. 281, 61 NE 1061; David- 
son v. Chicago, 178 Ill. 582, 538 NE 
367; Otis v. Chicago, 161 Ill. 199, 43 
NE 715; Sterling v. Galt, 117 Ill. 11, 
7 NE 471. 

Ind.—Greenburg v. Zoller, 28 Ind. 
A. 126, 60 NE 1007. 

Iowa.—Morton v. Burlington, 106 
Iowa 50, 75 NW 662. 

Kan.—Botts v. Valley Center, 257 P 
226. 

Ky.—Hydes v. Joyes, 4 Bush 464, 
96 AmD 811; Gathoff v. Ford, 3 Ky. 
Op. 96. 


Mass.—Bowditch v. Boston, 168 
Mass, 239, 46 NE 1026. 

Mich.—Boehme  v. Monroe, 106 
Mich. 401, 64 NW 204. 

Miss.—Jackson y. Williams, 92 
Miss, 301, 46 S 551, 

Mo.—Mullins v. Everett, 172 Mo. 


A. 186, 157 SW 823; Custer v. Spring- 
field, 167 Mo. A. 354, 151 SW 759. 

Mont.—Mansur v. Polson, 45 Mont. 
585,125 Pi. 1002. 

N. J.—Beechwood Park Land Co. v. 
Summit, 78 N. J. L. 182, 73 A 57. 

N. Y.—Peo. v. Delaware, etc. R. 
Co., 11 App. Div. 280, 42 NYS 1011. 

Oh.—Poland v. Connolly, 16. Oh. 
St. 64. 

Or.—Baker City Mut. Irr. 
Baker City, 58 Or. 
112 (P19. 


Coney: 


306, 110 P 392, 

Pa.—Reading v. O’Reilly, 169 Pa. 
366, 32 A 420. 

Ss. D.—Whittaker v. Deadwood, 23 
S. D. 538, 122 NW 590, 139 AmSR 
1076. t 

Tex.—Waco v. Chamberlain, 
A.) 45 SW.191.). 

Wash.—Shryock v. Hannenen, 61 
Wash. 296, 112 P 377. 

W. Va.—Bluefield v. McClaugherty, 
64 W. Va. 536, 63 SE 363. 

Ont.—Waterloo v. Berlin, 8 Ont. L. 
335, 3 OntWR 903, 24 CanLTOcc 
Notes 333. 

See also cases passim §§ 2440- 
244314. 

67. See cases supra note 66. 

“An ordinance vesting a discretion- 
ary power with reference to an im- 
provement of this character in a 
body other than the common coun- 
cil would open the door to unfair 
estimates and to fraud and favorit- 
ism. Such a delegation of power 
is void.” Peo. v. Warneke, 173 Ill. 
40, 42, 50 NE 221. 

[a] Rule discussed in particular 
application—“‘To ordain generally, 
that a street, or square, should be 
graded and paved, or so much thereof 
as the engineer might direct and ac- 
cording to specifications to be fur- 
nished by him, is simply to delegate 
to him the power to fix the grade, 
determine what materials should be 
used for the improvement, and how 
much of the street should be thus 
improved, and is not the determina- 
tion of the council, as to any of 
these things; but rather a general 
and unlimited letter of attorney to 
the engineer to have so much of a 


(Civ.., 


47h 


MUNICIPAL CORPORATIONS 


nance does not 
improvement.** 


square or street aS he may deem 
proper improved in a manner to his 
own liking. And to allow such an 
ordinance to bind the property- 
holder is to destroy all the safe- 
guards thrown around him by law.” 
Gathoff v. Ford, 3 Ky. Op. 96, 97. 

[b] A provision authorizing an 
officer or committee to change the 
plans and specifications as described 
nullifies a sufficient description con- 
tained in the ordinance, and renders 
the ordinance invalid. Tllinois Cent. 
R.. Co. v. Chicago, 144 Ill. 392, 33 
NE 602; Lake Shore, etc., R. Co. 'v. 
Chicago, 144, Ill. 391, 3838 NE 602; 
Gratz v. Kirkwood, 182 Mo. A. 581, 
166 SW 319. 

Municipal authorities empowered 
to’ determine character of improve- 
ment see supra §§ 2268-22738, 2375 et 
seq. 

68. See infra §§ 2442-24431. 

69. Sanders v. Troy, 211 Ala. 331, 
100 S 483; McQuiddy v. Worswick 
St.. Pav. /Co}-i160 Cali 975016 - P67: 
Mill Valley v. Massachusetts Bond- 
ing, ete.; Co. 68) (Cal) Ai !372)5229" P 
891; Trimble v. Chicago, 168 Ill. 567, 
48 NE 416; Kimble v. Peoria, 140 Ill. 
157, 29 NE 723; Gilsonite Constr. 
Co. v. Arkansas McAlester Coal Co., 
205 Mo. 49, 108 SW 93; St. Joseph 
v. Owen, 110 Mo. 445, 19 SW 713; 
Huntsville v. Eatherton, (Mo, A.) 182 
SW 767. 

[a] Thus an ordinance to raise 
money by special assessment to pay 
for a connected system of water- 
works, with the necessary reservoirs, 
fire hydrants, and water mains, wil] 
not be held void, as being uncertain 
as to whether the construction of a 
standpipe, engine house, and other 
general improvements was contem- 
plated, where all action taken under 
the ordinance clearly shows that it 


-was understood as limiting the spe- 


cial assessment to the local improve- 
ments alone. Ladd v. Chicago, etce., 
R. Co., 283 Ill. 260, 119 NE 276; O’Neil 
v. Peo., 166 Ill. 561, 46 NE 1096. 

70. Ala.—Henderson y. Enterprise, 
202 Ala. 277, 80 S115. 

Ark.—Bostick vy. Pernot, 165 Ark. 
581, 265 SW 356. 

Cal.— Wells v. Wood, 114 Cal. 255, 
46 P 96; Harvey v. Heller, 47 Cal. 
15; Barber Asphalt Pav. Co. v. Crist, 
21 Cal. A. 1, '180'RP 436. 

Ill.—Lineoln v. Chicago, ete, R. 
Co., 262 Ill. 11, 104 NE 277; Chicago 
v. Le Moyne, 248 Ill. 379, 90 NE 
746; Chicago Union Tract. Co. v. 
Chicago, 215 Ill. 410, 74 NE 449. 

Mo.—R. J. Waddell Inv. Co. v. Hall, 
255 Mo. 675, 164 SW 541; Wills v. 
Burbank, 182 Mo. A. 68, 167 SW 608; 
Paxton v. Bonner, 172 Mo. A. 479, 
157 SW 986; Cushing v. Fleming, 151 
Mo. A. 471, 182 SW 52; Lexington 
v. Commercial Bank, 1380 Mo. A. 687, 
108 SW 1095. 

Wash.—Shryock v. Hannenen, 61 
Wash, 296, 112 P 377. 

[a] Thus a provision that certain 
portions of an improvement shall be 
of “not less than’ certain dimensions 
does not invalidate the ordinance. 
Latham v. Wilmette, 168 Ill. 153, 48 
NE 311. 


Incorporation of description by reference. 
description of the essential elements of an improve- 
ment need not be actually set forth in the body of 
the ordinance or resolution; it is sufficient if a 
reference is made incorporating a sufficient deserip- 
tion contained in plans and specifications on file,’® 


provisions of the ordinance.”? : 
Reservation of right to change plans. It has been 
held that, where an ordinance states that the right 
is reserved in the commissioner of public works to 
materially change plans and specifications, the ordi- 


sufficiently describe the proposed 
The 


71. Wells v. Wood, 114 Cal. 255, 
46 P 96; Bou v. Willits, 61 Cal, A. 
32, 214 P 519; Watseka v. Orebaugh, 
266 Ill. 579, 107 NE 887; Chicago 
Union Tract. Co. v. Chicago, 215 Ill. 
410, 74 NE 449; Lanphere v. Chicago, 
212 Ill. 440, 72 NE 426; Chicago v. 
Hulbert, 205 Ill. 346, 68 NE 1786; 
Field v. Chicago, 198 Ill. 224, 64 NE 
840; Steenberg v. Peo., 164 Ill. 478, 


45 NE 970; Chicago v. Habar, 62 
Till. 283; Mexico v. Lakenan, 129 
Mo. 180, 108 SW 141; Poland v. 


Connolly, 16 Oh. St. 64. 
[a] Christian name of owner is 
not necessary in describing abutting 


property. Mexico v. Lakenan, 129 
Mo. A. 180, 108 SW 141. 
[b] -Surplusage.— A faulty de- 


scription may be rejected as sur- 
plusage, if without it the ordinance 
in itself and by reference to the an- 
nexed plan contains a_ sufficiently 
definite description. Chytraus v, Chi- 
cago, 160 Ill. 18, 43 NE 335. 

72. Smith v. Chicago, 169 Ill. 257, 
48 NE 445; Jackson v. Hart, 117 
Miss. 871, 78 S 780. See Bostick v. 
Pernot, 165 Ark. 581, 265 SW 356 
(patent clerical error in enacting 
clause). 

{a] Thus, where the improvement. 
directed in an ordinance and referred 


to in the title was “lamp posts” 
only, the fact that the description 
included conduits, cables, and 


Switches would not authorize an as- 
sessment for Such appliances. Smith 
v. Chicago, 169 Tll. 257, 48 NE 445. 

73. Illinois Cent. R. Co. v. Chi- 
cago, 144 Ill. 392, 33 NE 602; Lake 
Shore, etc.. R. Co. v. Chicago, 144 Tl. 
391, 33 NE 602. But see Thoits vy. 
Byxbee, 34 Cal. A. ~ 226, 167 P 166 
(where the superintendent of streets 
was authorized to change the propor- 
tions, ete., of sand and rock in con- 
erete to be used-in an improvement), 

74. See cases infra notes 75, 76. 

75. Ala.—Sanders v. Troy, 211 Ala. 
331, 100 S 483. 

Cal. McQuiddy v. Worswick St. 
Pav, Co., 160 Cal. 9, 116 P 67; Grant 
v. Barber, 135 Cal, 188, 67 P 127. See 
West Berkeley Land Co. v., Berkeley, 
164° Cal. 406, 129 P 281. 

Colo.—Hildreth v. 47 
Colo. “79,° 105 P1072 , 

Ida.—McEwen y. Cceur d’Alene, 28 
Ida. 746, 132 P 308. 

Ill.—Northbrook v. Sterba, 318 Ill. 
360, 149 NE 258; Olney v. Baker, 310 
Ill. 438, 141 NE 750; Ownby v. Mat- 
toon, 306 Ill. 552, 138 NE 110; Peo. 
v, Freeman, 301 Ill. 562, 134 NE 121; 
Staunton v. Bond, 281 Ill. 568, 118 
NE 47; Chicago -v: Huleatt, 276 111. 
466, 114 NE 1021; Waukegan v. Bur- 
nett, 268 Ill. 448, 109 NE 277; Hills- 
boro v. Grassel, 249 Tll. 190, 94 NE 
48; Gage v. Chicago, 220 Ill. 561, 77 
NE 145; Connecticut Mut. L. Ins. 
Co, v. Chicago, 217 Tll. 352, 75 NE 
865; Alton vy. Middleton, 158 Ill. 442, 
41 NE 926; Callon v. Jacksonville, 
147 Til. 113, 35 NE 223; Steele’ y. 
River Forest, 141 Ill. 302, 30 NE 1034; 
Ogden v. Lake View, 121 Ill. 422, 13 
i rae 

nd.—Greensburg v. Zoller, (A. 
NE 1007, Agee 


Longmont, 


a eee ee ee ae eS eee ae a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or attached to the ordinance;’*® but a reference is 
unavailing to cure a defective description in the 
ordinance or resolution, if the plans and specifica- 
tions referred to do not supply the necessary infor- 
mation,’* or if the plans and specifications are not 
in fact.on file as designated by the reference;"® and 
the mere fact that sufficient plans and specifications 
are on file does not cure a defective description in 
the ordinance or resolution where no reference is 
made to them,’® or where the reference is insuffi- 
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lution.®° 


ecient to incorporate them into the ordinance or reso- 


~ Iowa.—Chariton v. Holliday, 60 
Iowa 391, 14 NW 775. 

Ky.—Elder v. Richmond, 186 Ky. 
706, 218 SW 239; Barber Asphalt 
Pav. Co. v. Garr, 115 Ky. 334, 73 SW 


1106, 24 Ky 2227; Richardson v. 
Mehler, 111 Ky. 408, 63 SW 957, 23 
KyL 917. 


Mass.—Bowditch v. Boston, 168 
Mass. 239, 46 NE 1026; Stone v. Cam- 
pridge, 6 Cush. 270. 


Mich.—Boehme v. Monroe, 106 
Mich. 401, 64 NW 204. 

Miss.—Jackson v. Williams, 92 
Miss. 301, 46 S 551. 

Mo.—R. J. Waddell Inv. Co. _v. 
Hall, 255 Mo. 675, 164 SW 541; Se- 
dalia v. Dogherty, 206 Mo. 372, 104 
SW 22; Sedalia v. Dugan, 206 Mo. 


370, 104 SW 23; Sedalia v. Smith, 206 
Mo. 346, 104 SW 15; Gilsonite Constr. 
Co. v. Arkansas McAlester Coal Co., 
205 Mo. 49, 103 SW 93; Dickey v. 
Porter, 203 Mo. 1, 101 SW 586; Barber 
Asphalt Pay. Co. v. Ullman, 137 Mo. 
4543, 38 SW 458; Becker v. Washing- 
ton, 94 Mo. 375, 7 SW 291; Empire 
Trust Co. v. Stepp, (A.) 275 SW 982; 
Lee v. Rogers, (A.) 247 SW_ 1019; 
Parker-Washington Co. v. Field, (A.) 
239 SW 569 [transf from 219 SW 
598]; Washington v. Stumpe, (A.) 197 
SW 165; Coatsworth Lumber Co. v. 
Owen, 186 Mo. A. 543, 172 SW 436; 
Youmans vy. Everett, 173 Mo. A. 671, 
160 SW 274; Paxton v. Bonner, 172 
Mo. A. 479, 157 SW 986; Independence 
v. Knoepker, 134 Mo. A. 601, 114 
SW 1129; Bridewell v. Cockrell, 122 
Mo. A. 196, 99 SW 22; Dickey v. 
Holmes, 109 Mo. A. 721, 83 SW 982; 
Roth vy. Hax, 68 Mo. A. 283; Gal- 
breath v. Newton, 30 Mo. A. 380. 

N. J.—Beechwood Park Land Co. v. 
Summit, 78 N. J. L. 182, 73 A 57. 

N. Y.—In re Roberts, 81 N. Y. 62; 
Copeutt v. Yonkers, 83 Hun 178, 31 
NYS 659. 

Or.—Austin v. Tillamook City, 254 
P 819. 

Pa.—Reading v. O’Reilly, 169 Pa. 
366, 32 A 420. 

Ss. D.—Whittaker v. Deadwood, 23 
S. D. 538, 122 NW 590, 139 AmSR 
1076. 

W. Va.—Bluefield v. McClaugherty, 
64 W. Va. 536, 62 SE 363. 

“An ordinance may be valid with- 
out incorporating all its provisions 
in its face; that is, it may refer, for 
a part of its provisions, to specifica- 
tions on file in some designated pub- 
lic place where they may be inspected 
like the ordinance itself could.” Mc- 
Cormick v. Moore, 134 Mo. A. 669, 
679, 114 SW 40. : 

“Tt seems to be generally held, in 
the absence of statutory requirement, 
that the resolution must reasonably 
inform the property owner that he is 
to be assessed, and must describe 
generally the nature and extent of 
the improvement, and the resolution 
may refer to plans and specifications 
on file.’ Whittaker v. Deadwood, 23 
S. D. 538, 546, 122 NW 590, 1389 AmSR 
1076. 

{a] In contractor’s bid.—“A refer- 
ence in an ordinance, accepting a bid 
of a contractor, to the terms of the 
bid and the plans and specifications, 
makes ‘the ordinance as definite and 
certain in that respect as if they had 
been embodied in the ordinance.’ ” 
Springfield v. Jones, 180 Mo. A, 311, 
318, 165 SW 863. 


[b] In prior ordinance.—Reference 
to plans and specifications contained 
in a prior ordinance of record is suffi- 
cient. Shepherd v. Chapin, 45 Cal. 
A. 645, 188 P 571; Staunton v. Bond, 
281 Ill. 568, 118 NE 47; Hast St. Louis 
v. Vogel, 276 Ill. 490, 114 NE 941; 
Peo. v. Burke, 206 Ill. 358, 69 NE 
45; Pierson y. Peo., 204 Ill. 456, 68 
NE 3838; Ronan v. Peo., 193 Ill. 631, 
61 NE 1042; Holdom vy. Chicago, 169 
Ill. 109, 48 NE 164; Chariton v. Holli- 
day, 60 Iowa 391, 14 NW 775; Jack- 
son y. Williams, 92 Miss. 301, 46 S 
551; Maret v. Hough, (Mo. A.) 185 
Sw 544; Webb City v. Aylor, 163 
Mo. A. 155, 147 SW 214; Akers v. 
Kolkmeyer, 97 Mo. A. 520, 71 SW 
536; Gallaher v. Smith, 55 Mo, A, 116. 

{c] Further reference.—An ordi- 
nance which refers to plans and 
Specifications on file with the city 
clerk is not invalidated by the fact 
that one section of such specifications 
refers to plans and specifications on 
file in the office of the city engi- 
neer. Bradford v. Pontiac, 165 Ill. 
612, 46 NE 794, é 

{d] Datum established by ordi- 
nance.—If a datum for a city or vil- 
lage has been established by an or- 
dinance, subsequent ordinances pro- 
viding for public improvements may 
adopt and refer to such datum as a 
standard of measurement, without 
setting forth or reciting the ordi- 
nance by which the datum was es- 
tablished. Kunst v. Peo., 173 Ill. 79, 
50 NE 168. 

[e] As part of ordinance.—(1) 
Such plans and specifications become 
part of the ordinance. Parker-Wash- 
ington Co. v. Field, (Mo. A.) 239 SW 
569. (2) And they and the ordinance 
should be read together in case of 
uncertainty. Harvard v. Roach, 314 
Ill, 424, 145 NE 618, 

[f] Where ordinance is complete 
in itself (1) no other plans or specifi- 
cations are needed. Mound City v. 
Melvin, (Mo. A.) 205 SW 254; Mc- 
Cormick v. Moore, 134 Mo. A. 669, 
114 SW 40. (2) And in such case 
the fact that the ordinance refers to 
documents on file does not render it 
invalid. Cunningham vy. Peoria, 157 
Ill. 499, 41 NE 1014. (3) An ordi- 
nance is not void by reason of the 
fact that it directs work to be done 
in accordance with plans and specifi- 
cations on file, and there are in fact 
no such plans and specifications on 
file, in case the ordinance is sufficient 
without reference to them. Richard- 
son v. Mehler, 111 Ky. 408, 63 SW 
957, 23 KyL 917; Horne y. Mehler, 
64 SW 918, 23 KyL 1176. 


76. Carlinville v. Anderson, 303 Ill. 
247, 185 NE 407; Ladd vy. Chicago, 
ete, R. Co. 283 Ill. 260, 119 NE 
276; Staunton v. Bond, 281 Ill. 568, 


118 NE 47; Watseka v. Orebaugh, 266 
Ill. 579, 107 NE 887; Pana v. Baldwin, 
265 Ill. 119, 106 NE 454; Hillsboro 
Grassel, 249 Ill. 190, 192, 94 NE 48. 

“Plans, profiles, and s)ecifications 
attached to the ordinance, and made 
a part thereof by reference, are as 
much a part of the ordinance as if 
they were incorporated in extenso in 
the body of the ordinance itself.” 
Hillsboro v. Grassel, supra. 

[a] By rubber band.—Carlinville 
v, Anderson, 303 Ill. 247, 135 NE 
407. 

[b] Temporary detachment from 
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_ Evidence as to sufficiency of description. The fact 
that the improvement as made varied essentially 
from the improvement as described in the ordinance 
does not show that the description in the ordinance 
was insufficient.8+ 

[§ 2440] (b) Conformity to Prior Description. 
The description in the ordinance or resolution pro- 
viding for the making of the improvement must con- 
form to the description contained in the petition,®2 


the ordinance is immaterial. Hills- 
Dore v. Grassel, 249 Ill. 190, 94 NE 


77. Chicago, etc., R. Co. v. Chi- 
cago, 174 Ill. 439, 51 NH} 596; McCor- 
mick v. Moore, 134 Mo. A. 669, 114 
SW 40. 

78. White v. Alton, 149 Ill. 626, 37 . 
NE 96; Albers v. Acme Pav., eta, 
Co., (Mo. A.) 194 SW 61; Mullins v. 
Everett, 172 Mo. A. 186, 157 SW 823; 
Richardson v. Walsh, 142 Mo. A, 328, 
126 SW 763; McCormick v. Moore, 
134 Mo. A. 669, 679, 114 SW 40; Bar- 
ber Asphalt Pav. Co. v. O’Brien, 128 
Mo. A. 267, 107 SW 25; De Soto v. 
Showman, 100 Mo. A. 323, 73 SW 2573 
Akers v. Kolkmeyer, 97 Mo. A. 520, 
71 SW 536. 

“In this case the evidence disclosed 
that there were no specifications on 
file with the board of public works, 
or, indeed, in existence at all, at the 
time the ordinance was adopted by 
the city council. They were made 
out and filed some time afterwards, 
and several days after the beginning 
of the publication of the letting of 
the work, and only two or three days 
before it was let. It is, therefore, 
apparent that work was let for build- 
ing a district sewer without its ma- 
terial and character being prescribed 
by an ordinance as required by the 


charter.’ McCormick v. Moore, su- 
pra. : 
{a] “Specification” required to be 


on file means the instrument giving 
minor details of the proposed work. 
R. J. Waddell Inv. Co. v. Hall, 255 
Mo. 675, 164 SW 541, 

79. Mullins v. Everett, 172 Mo, A, 
186, 157 SW 823. 

80. See cases infra this note. 

[a] Failure to specify which of 
two plans on file is to be incorporated 
into the resolution is fatal to the 
validity of the resolution, and the 
defect is not cured by the action of 
the city clerk in afterward attach- 
ing to the resolution a map not be- 
fore the council at the time, nor by 
the parol evidence of the aldermen 
as to what map they had in mind. 
Copeutt v. Yonkers, 83 Hun 178, 81 
NYS 659. 

[b] Brroneous designation of place 
of deposit.—Reference in such an 
ordinance to plans and specifications 
on file in the office of the city engi- 
neer is not a reference to such plans 
and specifications in the office of “the 
proper clerk,’ within the meaning 
of L. (1887) p 108, providing for 
such a reference to aid the descrip- 
tion. Alton v. Middleton, 158 Ill. 
442, 41 NE 926. 

81. Beckett v. Chicago, 218 Ill. 97, 
75 NE 747; Chicago v. Cummings, 
144 Ill. 446, 33 NE 34; Wallace v. 
Boyle, 4 Ky. Op. 386; Rogers v. 
Pfieffer, 3 Ky. Op. 208. 

g2. Ark.—Harnwell v. White, 115 
Ark, 88, 171 SW 108. 

Ida.—Clyde v. Moscow, 28 Ida. 592, 
598, 1381 P 381 [cit Cyc]. 

Me.--Cassidy v. Bangor, 61 Me. 434. 

Mass.—Dwight v. Springfield, 4 
Gray 107. 

Miss.—Canton vy. Davis, 111 S 137. 

N. J.—Doyle v. Newark, 30 N. J. L. 
303. 

N. Y.—Peo. v. Whitney’s Point, 102 
N. Y. 81, 6 NE 895; Matter of Drake, 
69 Hun 95, 28 NYS 264. 

Oh,—-Minor v. Hamilton, 20 Oh. Cir. 
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or in the initiatory ordinance or resolution,®* as well 
as to that contained in the notice of intention,** and 
in ‘any plans, specifications, or estimates otherwise 
adopted by the municipal authorities,*® unless due 
proceedings were had authorizing a change in the 
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nature of the improvement as originally contem- 


Gt tar ll Oh. “Cin.” Dec. 16>" renner 
v. Cincinnati, 6 OhS&CP 244, 4 Oh 
NP 182, 


Or.—Manley v. Marshfield, 88 Or. 
482, 172 P 488, 490 [cit Cyc]. 


Pa.—York City v. Stauffer, 53 Pa. 
Super, 581, 

vVt.—Collins v. Barre, 91 Vt. 343, 
101 A 43. 


Petition for improvement see supra 
§§ 2386-2399. 

83. Cal.—Kutchin v. Engelbret, 129 
Gal. 635, 62 P 214, 

Tll.—Oak Park yv. Chicago, etc., R. 
Co., 285 Ill. 459, 120 NE 761; Chicago 
v. Gage, 287 Ill. 328, 86 NE 633; Gage 
Ww, Chicago, 227 Tl; 137," 81 NE ITT; 
Lindblad v. Normal, 224 Ill. 362, 79 
NE 675; Gardner v. Chicago, 224 Ill. 
254, 79 NE 624; Smith v. Chicago, 214 
Tll. 155, 73 NE 346; Clarke v. Chicago, 
185 Ill. 354, 57 NE 15. 

Ind.—Stephenson v. Salem, 14 Ind. 
A. 386, 42 NE 44, 943. 

Mo.—Jones vy. Barber Asphalt Pav. 
Gos, 1747 Mo.: “A; 398, “160 SW, 276; 
Poplar Bluff v. Bacon, 144 Mo. A. 
476, 129 SW 466; Trenton v, Collier, 
68 Mo. A. 483. : 

Mont.—Mansur v. Polson, 45 Mont. 
585, 594,125 P 1002. : 

Okl.—Mansell vy. New Cordell, 120 
Okl, 187, 250 P 920, 923 [quot Cyc]. 

S. D.— Olson vy. Watertown, 46 S. D. 
582, 195 NW 446; Whittaker v. Dead- 
wood, 12 S. D. 608, 82 NW 202. 

Wash.—McAllister v. Tacoma, 9 
Wash. 272, 37 P 447, 658. 

“The resolution being the sole au- 
thority for the construction of a 
public improvement to be paid for by 
special assessment, the municipal au- 
thorities have no right to change the 
nature, locality or character of the 
improvement as set forth in the reso- 
lution. Where the improvement about 
to be constructed is materially and 
substantially different from that au- 
thorized by the resolution and the 
cost of the same is materially in- 
creased, the courts will interfere.” 
Mansur v. Polson, supra. 

{a] Reason for rule.—‘“Should the 
subsequent ordinance and contract for 
the improvement deviate materially 
from the resolution the whole pro- 
ceeding will be void for the reason 
that the property owners have been 
deprived of the right the law intends 
they should have to be informed at 
the start of the true nature of the 
improvement for which they are to 
pay.” Jones v. Barber Asphalt Pav. 
Co., 174 Mo, A, 393, 401, 160 SW 276. 

[b] Reduction of improvement.— 
Where the ordinance which consti- 
tutes the contract between the city 
and the contractor reduces the extent 
of the improvement and the work to 
be done materially, as compared with 
the preliminary resolution and the 
notice, the contract is vitiated and 
the tax bills issued thereon are void. 
Trenton v. Collier, 68 Mo, A. 483. 

[c] “Whether the change was a 
material change would be a question 
of law to be determined from all the 
facets and circumstances.” Newman 
vy, Okmulgee, 84 Okl, 147, 148, 202 P 
1006. 

Resolution or ordinance of inten- 
tion see supra §8§ 2400-2406. 

84. Cal.—Kutchin v. Engelbret, 129 
Cal. 635, 62 P 214; Stockton y. Whit- 
more, 50 Cal. 554. 

Md.—Baltimore v. Grand Lodge 
I, O. O. F., 44 Md. 436. 

N. J.—State v. Long Branch, 54 N. 
J. L. 484, 24 A 368. 

N. Y.—Peo. v. Whitney’s Point, 102 
N. Y. 81, 6 NE 895. 

S. D.—Whittaker y. Deadwood, 12 


S. D. 608, 82 NW 202. , 

[a] A notice is sufficient if it 
states work to be done on curbs’ and 
sidewalks, although the resolution, 
in addition to the work described, 
stated that a portion of the roadway 
would be paved. Perine v. Erzgraber, 
102 Cal. .234,:36 P.585. 

Notice of intention see supra §§ 
2407-2415. 

85. Chicago v. Edens, 261 Ill. 272, 
103 NE 996; Glencoe v. Uthe, 253 Ill. 
518, 97 NE 1057; Marion v. Sisney, 
252 Ill. 421, 96 NE 860; Smith v. 
Chicago, 214 Ill. 155, 73 NE 346; Chi- 
cago v. Wilder, 184 Ill. 397, 56 NE 
395; McCormick v. Moore, 134 Mo. 
A. 669, 114 SW 40; Newman v. Ok- 
mulgee, 84 Okl. 147, 148, 202 P 1006. 

“In adopting the final plans and 
specifications it is not necessary to 
adhere strictly to the preliminary 
plans and specifications, but they 
should be adhered to as nearly as 
practicable.””’ Newman vy. Okmulgee, 
supra. 

[a] “A substantial variance is 
one real or material, as distinguished 
from one merely technical.” Chicago 
Heights v. Angus, 267 Ill. 628, 632, 
108 NE 758 (where the engineer’s 
first estimate omitted to provide for 
the improvement of certain streets 
included in the first resolution, and 
the ordinance agreed with the resolu- 
tion, there was a substantial vari- 
ance, such as invalidated the proceed- 
ings). 

[b] Reduction in amount of work 
described in estimate.—‘If there is a 
material difference between the work 
included in the ordinance and that 
included in the estimate, there is a 
substantial variance, whether the 
work included in the ordinance is 
more or less than that of the esti- 
mate.” Chicago Heights v. Angus, 
267 Ill. 628, 682, 108 NE 758. 

[c] Specifications in a general or- 
dinance of record must be adhered to. 
Asphalt, etc., Constr. Co. v. Hauess- 
ler, 201 Mo. 400, 100 SW 14. 
ied of cost see supra §§ 2421- 

Plans and specifications see supra 
§§ 2426-2428. 


86. See infra § 2462, 
87. See cases infra notes 88—91. 
88. Cal.—Federal Constr. Co. vy. 


Wold, 30 Cal, A. 360, 158 P 340. 

Ill.—Chicago v. Weber, 260 Ill. 105, 
102 NE 1001; Chicago v. Soukup, 245 
Ill. 634, 92 NE 564, 

Kan.—Paul v. Oberholtzer, 121 Kan. 
699, 249 P 585. 

De eee ae a v. Bangor, 61 Me. 

Nebr.—Price v. Lincoln, 103 Nebr. 
866, 171 NW 921. 

N. J.—Woodruff v. Orange, 32 N. J. 
L. 49; Ogden v. Hudson, 29 N. J. L. 
104 [rev on other grounds 29 N, J. 
L. 475]; Malone v. Jersey City, 28 
N. J. L. 500, 

N. Y.—Matter of Buffalo, 148 App. 
Div. 384, 132 NYS 926; Havermans 
v. Troy, 50 HowPr 510. 

Pa.—Terwilliger v. Pittston, 9 Kulp 
517. 

Wash.—Spokane _ v. 46 
Wash, 98, 89 P 406. 

* Ont.—In re McLean, 45 U. C. Q. B. 
825. 

[a] Thus, (1) a resolution for pay- 
ing with concrete, instead of rein- 
forced concrete, as asked in petition, 
does not render proceedings void. 
Paul v. Oberholtzer, 121 Kan. 699, 
249 P 585. (2) A notice of intention 
to pave a street refers to the street 
as it is de jure, and it is no objec- 
tion that the ordinance ordering the 


Preston, 


[§ 0440 


plated ;8* but a substantial compliance in this re- 
spect is all that is required,®’ the ordinance or 
resolution not being invalidated by a slight depar- 
ture from the terms of the petition,*® of the pre- 
liminary ordinance or resolution,®® of the notice,°° 


improvement differs from such notice 
by giving the legal width of the 


street. Jersey City v. State, 30 N. J. 
Ju. Bel; 
{b] “Grading and paving” as used 


in the petition include the incidental 
details of the work which may be 
provided for in the ordinance. Ma- 
lone vy. Jersey City, 28 N. J. L. 500. 

[c] Where petitioner is benefited. 
—An abutter who joins in a petition 
to change the grade of the street 
is not injuriously affected, or in any 
way aggrieved, or deprived of any 
constitutional right, because the or- 
der for the change of grade included 
a larger district than that contem- 
plated by the petition, it appearing 
that his burdens were lightened, in 
that the order aS changed compelled 
others to share in the expense, if 
any, incident to the change. O’Dea 
v. Mitchell, 144 Cal. 374, 77 P 1020. 

89. Cal.—Williams v. Bisagno, 4 
Cal. Unrep. Cas. 305, 34 P 640. : 

Ida.—Caldwell v. Mountain Home, 
29 Ida. 13, 156 P 909. 

Tll.—Kankakee v. Small, 317 Ill. 55, 
147 NE 404; Decatur vy. Barteau, 
260 Ill. 612, 103 NE 601; Chicago v. 
Weber, 260 Ill. 105, 102 NE 1001; Chi- 
cago v. Soukup, 245 Ill. 634, 92 NE 
564; Chicago v. MacChesney, 240 Ill. 
174, 88 NE 560; McChesney vy. Chi- 
cago, 227 Ill. 215, 81 NE 410; Gage 
v. Chicago, 225 Ill, 135, 80 NE 86, 
223 Ill, 602, 79 NE 294; Liman y,. 
Cicero, 222°-Ill. 379, 78 NE 830. 

Ind.—Brownell Impr. Co. v. Nixon, 
Rate A. .195, 92 NE 693,.95 NH 

Iowa.—Hubbell v. Des Moines, 168 
Iowa 418, 150 NW 701; In re Apple, 
161 Jowa 314, 142 NW 1021. 

Mich.—Kuick v. Grand Rapids, 200 
Mich. 582, 166 NW 979. 

Mo.—Moore v. Wood, 173 Mo. A, 
578, 158 SW 913; Meyers v. Wood, 
173 Mo. A, 564, 158 SW 909. 

Mont.—Mansur vy. Polson, 45 Mont. 
586,594, 125 "P1002, 

Oh.—Kohler Brick Co, v. Toledo, 29 
oF Cir, CGL599" 10 (Oh Cire Gt News 

Pa.—Major v. Aldan Borough, 209 
Pa. 247, 58 A 490. 

“A substantial compliance of the 
work done with that provided for in 
the resolution is all that is neces- 
sary.’ Mansur v. Polson, supra. 

‘f{a] MDlustration.—A resolution de- 
Scribing a sewer improvement as a 
system of “brick and vitrified tile- 
pipe sewer’ does not substantially 
vary from an ordinance describing 
the improvement as a “system of 
brick and vitrified tile-pipe sewers.” 
Washington Park Club vy. Chicago, 
219 Ill. 323, 76 NE 3838. 

{[b] The inclusion of new details 
of construction, not provided for in 
the preliminary resolution or ordi- 
nance, does not show a _ substantial 
variance, where the details were such 
that they did not have to be provided 
for in the preliminary resolution or 
ordinance. Marengo v. Hichler, 245 
fll. 47, 91 NE 758; Chicago v. Gage, 
237 Ill. 328, 86 NE 6338, 225 Ill, 218) 
80 NE 127; Lanphere v. Chicago, 212 
Tll. 440, 72 NE 426; In re Apple, 161 
Iowa 314, 142 NW 1021. 

90. Perine v. Erzgraber, 102 Cal. 
234, 36 P 585; McLennan y. Chicago, 
218 Ill. 62, 75 NE 762; Woodruff v. 
Orange, 32 N. J. L. 49; Jersey City 
Vv. State, 30 Nv J: Le. 527; Barkley we 
Oregon City, 24 Or. 515, 33 P 978. 

{a] Tllustrations.—(1) Where the 
notice of an intention to pave a street 
calls for a covering of crushed rock, 
the ordinance may substitute gravel. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


§§ 2440-2441] 


or of the specifications or estimates on file.®1 
an ordinance is not invalid for the reason that it 
recites that it is in accordance with a resolution of 


intention, although it includes for assessment prop- 


erty not included in the resolution, where no reso- 
lution of intention is required by charter or general 


ordinance.®? : 

Departure from description in plat. An ordinance 
to open a street may refer to a plat, and if there is a 
variance between the courses and distances set forth 
in the ordinance and those in the plat, the latter will 


govern.°® 
[§ 2441] (c) Location. A description in an ordi- 


nance or resolution ordering an improvement is void 
for uncertainty if it fails to fix the exact location 


Barkley v. Oregon City, 24 Or. 515, 
33 P 978. (2) An ordinance for a 
public improvement, stating that the 
right of way of a street railway ina 
street to be improved is excepted] 225. 
from the improvement, does not ma- 98. 
terially vary from a notice of public| NE 368 
hearing which fails so to state. Mc- [a] 
Lennan v. Chicago, 218 Ill. 62, 75 NE 
762. 
91. Oak Park v. Chicago, etc. R. 99. 
Co., 325 Ill. 438, 156 NE 476; North- [a] 
brook v. Sterba, 818 Ill. 360, 149 NE 
258; Kankakee v. Small, 317 Ill. 55, 
147 NE 404; Ownby v. Mattoon, 306 
aS wo 52: 138 NE 110; Lovington v. 
Gregory, 287 Ill. 169, 122 NE 504; 
Hast St. Louis v. Vogel, 276 Ill. 490, 
114 NE 941; Nokomis v. Zepp, 246 Il. 
159, 92 NE 809; Field v. Chifcago, 198 
Ill. 224, 64 NE 840; Barber Asphalt 
Pay. Co. v. Garr, 115 Ky. 334, 73 
SW 1106, 24 Kyl 3227. 

[a] Kind of sidewalk.—That a rec- 1. 
ommendation and estimate describe| 440, 72 NE 426; 
only a “cement sidewalk” does not/Springs, 180 Il. 
render invalid an~- ordinance based 
thereon, providing for a cinder, ce- 
ment, concrete, torpedo sand, and 
limestone walk. Storrs v. Chicago, 
208 Ill. 364, 70 NE 347, 

92. Elma v. Carney, 9 Wash. 466, 
37 P 707. 

93. Burk v. Baltimore, 77 Md. 469, 
26 A 868; Woodruff v. Orange, 32 N. J. 
L. 49. 

94. Chicago v. Farwell, 260 Ill. 
565, 103 NE 606 (must describe land 
with reasonable certainty). See also 
cases infra notes 95-98. 

95. Ida.—Williams v. Caldwell, 19|Co., : 
ida, 514,114. P 519. Willison, 

Til. —Rloomington v. Davis, 309 Ill. 
20, 140 NE 4; Donovan v. Donovan, 


“Physical 


improvement.”’ 


NE 335. 


pump house” 
nite). 


Abbott, 


Mo. 277. 
4. Oak Park 
825 Ae 


236 1... 636, 86 NE 575; Duane v. 
as HOS sbMeo47 lg iG4 NEN 1033; 144,76 NE 624; Huntsville v. Eather- 
Gage v. Chicago, 191 Ill. 210, 60 NE| ton, (Mo. A.) 182 SW_767; Probert vy. 


896; Church v. Peo., 179 Ill. 205, 53 
NE 554; Ryder v. Alton, 175 Ill. 94, 
51 NE 821; Alton v. Middleton, 158 
Ill, 442, 41 NE 926; Stanton v. Chi- [a] 
cago, 154 Ill, 23, 39 NE 987; Hyde 
Park v. Spencer, 118 Ill. 446, 8 NE 846. 

Mass.—Whitten v. Haverhill, 204 
Mass. 95, 90 NE 409; Com. v. Abbott, 
160 Mass, 282, 35 NE 782; Bennett v. 
New Bedford, 110 Mass. 433, 

Mo.—State v. St. Louis, 56 Mo, 277. 

Ont.—Waterloo v. Berlin, 8 Ont. L. 
335, 3 OntWR 903, 24 ‘CanLTOcc 
Notes 333. 

96. Jackson vy. Williams, 92 Miss. 
301, 46 S 551; Sisters of Charity Vv. 
Chateauguay, 52 Que. Super. 8. 

97. Ill—Springfield v. Springfield 
Cons. R. Co., 295 Ill. 234, 129 NE 82; 
Peo. v. Willison, 237 Ill. 584, 86 NE 
1094; McChesney v. Chicago, 171 [ll. 
253, 49 NE 548; Sanger v. Chicago, 
169° Til. 286, 48 NE 309; Andrews v. 
Chicago, 57 Ill. 239. 
rae ha v. Vincennes, 82 Ind. 

Mass.—-Browne v. Boston, 166 Mass.| Adams, 153 I1l. 
229, 44 NE 127. 

Mo.—St. Louis v. Semple, 199 SW™ 
967; Huntsville v. Eatherton, (A.) 182 
SW 767; Probert v. Girard Inv. Co., 
155 Mo. A. 344, 187 SW 41. | 

N. J.--Worthington v. 


SW 41; 


the location, 


581, 265 SW 356. 


25, 50 P 846; 
cisco Gas Co., 


v. People, 


Somers 


MUNICIPAL CORPORATIONS 


But | 


Point, foe 127 A 41. 

N. Y.—Matter of New York, 127 
App. Div: 672; 111 NYS °916: 

Pa.—In re Lancaster, 20 Pa. Dist. 


Peo. v. Hurford, 167 Ill. 226, 47 


Location of. hydrants.—Chi- 
cago v. Municipal Engineering, 
Co., 292 Ill. 614, 127 NE 65. 
See cases infra notes 1-6. 
situation 
surrounding territory may aid and 
Supplement the ordinance in fixing 
the locality as well as the size of the 
Decatur v. 
260 Ill. 612, 616, 103 NE 601; Peo. v. 
Willison, 237 Ill. 584, 589, 86 NE 1094. 
[b] Imcomplete definition in one 
part of the description is cured by a 
sufficient definition in another part. 
Chytraus v. Chicago, 


Lanphere v. Chicago, 
Ewart v. Western 
318, 54 NE 478 (a 
provision that an electric power plant 
should be located at the ‘‘water-works 
was sufficiently defi- 


2. Kansas City v. Marsh Oil Co., 
140 Mo. 458, 41 SW 943. 

8. Northwestern Univ. v. 
mette, 230 Ill. 80, 82 NE 615; Com. y. 
160 Mass. 282, 
Bennett v. New Bedford, 110 Mass. 
433; Whitworth v. Webb City, 204 Mo. 
579, 103 SW 86; State v. St. Louis, 56 


438, 156 NE 476; Peo. v. 
584, 86 NE 1094; 
Gage v. Chicago, 196 Ill. 512, 68 NE 
1031; Chytraus v. Chicago, 160 Ill, 18, 
43 NE 335; Dyer vy. 


237 Ill. 


Girard Inv. Co., 155 Mo. A. 344, 137 
Klovdahl v. Springfield, 81 
Or. 168, 158 P 668. 
Sidewalk crossings.—An ordi- 
nance for the construction of side- 
walks which requires property cross- 
ings for the use of property owners 
is not void for failure to designate 
number, or method of 
construction of such crossings. 
v. Burke, 206 Ill. 358, 69 NE 45. 
5. Ala.—Birmingham Vv. 
nathy, 178 Ala. 221, 59 § 180. 
Ark.—Bostick v. Pernot, 165 Ark. 


Cal.—Thomason v. Cuneo, 119 Cal. 
Emery v. San Fran- 
28 Cal. 345. 

Tll.— Gage v. Chicago, 196 Ill. 512, 
63 NE 1081; Rawson v. Chicago, 185 
Ill. 87, 57 NE 35; McChesney v. Chi- 
cago, 173 Ill. 75, 50 NE 191; Nicholls 
i AA Ab 
Sargent v. Evanston, 154 Ill, 
NE 440; Newman v. Chicago,.153 Ill. 
469, 38 NE 1053; 
216, 38 NE 632; Chi- 
cago v. Habar, 62 Tl. 283. 

Ind.—Pittsburgh, 
Crown Point, 150 Ind. 536, 50 NE 741: 
Hays v. Vincennes, 82 Ind. 178. 

Iowa.—Gallaher v. 
Iowa 324, 101 NW 124. 
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of the improvement,®4 and particular kinds of im- 
provement to which the rule applies include sewers,”® 
sidewalks,®® streets,9’ and water supply systems;%* 
but the deseription 3 is sufficient in this respect if it 
so defines the location of the improvement that a 
competent surveyor, with or without extrinsic evi- 
dence, could plat the area to be improved,®® and 
particular kinds of improvement to which the rule 
applies include electric power plants,) parks,? 
sewers,® sidewalks,‘ streets,° and subways.* <A pro- 
vision for improving a certain street between two 
streets that intersect it,’ or between designated 
termini,® or from its terminus to a point named,° 
is sufficiently definite; and reference may be made 
to a plat that is on file.1° The description may 


Ky.—Dumesnil v. Hexagon Tile 
Walk Co.,-58 SW 705, 283 KyL.. 144; 
Louisville v. Western Bank, 54 Sw 
15, 21 KyL 1075. 
re Mo.—St. Louis v. Semple, 199 SW 


Nebr.—Carr v. Lexington, 103 Nebr. 
293, 171 NW 920. 

N. Y.—Broezel v. Buffalo, 2 Silv. 
Sup. 375, 6 N¥S 728. 

Tex.— Waco v. Chamberlain, 92 
Tex. 207, 47 SW 527. 

[a] Identification of street.—(1) 
An ordinance establishing ‘Wherry 
avenue” sufficiently identified the 
highway as a street and not a boule- 
vard. St. Louis v. Breuer, (Mo.) 223 
SW 108. (2) Where the evidence 
showed that a. continuous. street 
through a village was known as a: 
certain boulevard part of the dis- 
tance, and also by its street name 
through the whole distance, an im- 
provement ordinance was not -indefi- 
nite where it described certain other 
streets as running to such street in- 
stead of to the boulevard. Ewart v. 
eon Springs, 180 Ill. 318, 54 NE 

[b] Missvelling name of street 
may be harmless. Bou v. Willits, 61 
Cal. A. '32;° 214 =P 519: 

6. Peo. v. Grand Trunk Western 
R. Co., 232 Ill, 292; 83: NE 839. ' 

7. Cal.—Thomason y. Cuneo, 119 
Cal. 25, 50 P 846; Emery v. San Fran- 
cisco Gas Co., 28 Cal. 345. 

j bata; 


63 NE 1031; Rawson y. Chicago, 185 
Ill. 87, 57 NE 35; McChesney v. Chi- 
cago, 173 Ill. 75, 50 NE 191; Nicholls 
v. Peo.,.171 Tll. 376, 49 NE 574; Sar- 
gent v. Evanston, 154 Ill. 268, 40 NE 
440; Newman v, Chicago, 153 Ill. 469, 
38 NE 1053. 

Ind.—Pittsburgh, etc., R. Co. v. 
Crown Point, 150 Ind. 536, 50 NE 741. 

Ky.—Dumesnil v. Hexagon Tile 
Walk Co., 58 SW 705, 238 KyL 144; 
Louisville v. Western Bank, 54 SW 
15, 21 Kyl 1075. 

N. Y.—Broezel v. Buffalo, 2 Silv. 
Sup. 375, 6 NYS 723. 

Tex.—Waco vy. Chamberlain, 92 

260 Ill. 


ete., 


of the 


Barteau, 


160 Ill. 18, 43 
212 Til, 


Wil- 
35 NE 782; 


Chicago, etc. R. 


Woods, 166 Ind. 


Tex. 207, 47 SW 527, 

8 Decatur v. Barteau, 
612, 103 NE 601. 

[a] Even if measurements are in- 
correct.—Decatur v. Barteau, 260 Ill. 
612, 108 NE 601. 

9. Danville v. McAdams, 153 Til. 
216, 38 NE 632; Chittenden v. Kibler, 
100 Nebr. 756, 161 NW 272; Peo. v. 
Delaware, ete, RoaCosraLs App. Div. 
280, 42 NYS 1011. 

[a] Rule applied.— Where the 
resolution laying out a street from 
a certain point “south to the track of 
the D., L. & W., Railroad Company, 
and thence to the south line” of the 
eity meant that the street should ex- 
tend from the point of beginning 
across the track to the south line of 
the city. Peo..v. Delaware, etc. R. 
Co., 111 App. Div. 280, 42 NYS 1611. 
See Ewart v. Western Springs, 180 
Ti 7818.64 NE 473 supra note 5 


Pea, 
Aber- 


376, 49 NE 574; 
268, 40 


Danville v. Mc- 


CLC ae. CO. 


[a] (2). 
Jefferson, 125 10. Md.—Burk v. Baltimore, 77 
Md. 469, 26 A 868, 
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properly make exceptions,’ and a resolution may 
provide for curbing such parts of the streets as 
are not already curbed;'2 but if certain portions of 
a street are to be excepted from the improvement 


they must be definite.** 


Description by inclusive boundaries is sufficient, 
where the portions to be excepted from the desig- 


nated area are clearly deseribed.1* 


Description need not state that the improvement 
is within the corporation limits, since it will not 
be presumed that the municipal authorities exceeded 
their powers in ordering the improvement.'® 


Mass.—Stone -v. Cambridge, 6 


Cush. 270. 


Mich.—Boehme v. Monroe, 106 
Mich. 401, 64 NW 204. 
N. J.—Woodruff v. Orange, 32 N. 


Ji. 493 

N. Y.—Copcutt v. Yonkers, 83 Hun 
178, 31 NYS 659. - 

See also supra § 2439. 

[a] Uncertainty as to reference.— 
A resolution directing the opening of 
a street is fatally defective where it 
fails to specify according to which 
of two plans then on file a street is 
to be laid out, and the defect is not 
cured by the action of the eity clerk 
in afterward attaching to the resolu- 
tion a map not before the council at 
the time, nor by parol evidence of the 
aldermen as to what map they had 
in mind. Copceutt v. Yonkers, 83 Hun 
178, 31 NYS 659. i 

{b] Variance—An ordinance to 
condemn land and open a street may 
refer to a plat, and if there is a vari- 
ance between the courses and dis- 
tances set forth in the ordinance and 
those in the plat, the latter will 
govern. Burk v. Baltimore, 77 Md. 
469, 26 A 868; Woodruff v. Orange, 
82. Nexd spr'49: 

11. San Francisco Pav. Co. v. 
Began, 146 Cal. 635, 80 P 1076; Cohen 
v. Alameda, 124 Cal. 504, 57 P 377; 
Edwards v. Berlin, 123 Cal. 544, 56 P 
432; Chicago vy. Wilshire, 243 Ill. 128, 
90 NE 245; Andrews v. Chicago, 57 
Ill. 239; Henderson vy. Carey-Reed Co., 
180 Ky. 449, 202 SW 882. 

[a] hus a description clearly de- 
fining the boundaries of the land 
necessary to be taken was sufficient, 
although excepting therefrom all 
land held by the city and state as 
open ways. Cohen v. Alameda, 124 
Cal. 504, 57 P 377. 


12. Edwards v. Berlin, 123 Cal. 
544, 56 P 432. 

13. Andrews v. Chicago, 57 IIl. 
239; Henderson v. Carey-Reed Co., 
180 Ky. 449, 202 SW 882, 888 [quot 
Cyc]. 4 4 

[a] Thus, where it was not in- 


tended to repave such portions of a 
street as were regarded as already 
suitably paved such portions must 
be described. Andrews v. Chicago, 
57 Il, 239. 

14. San Francisco Pav. Vo. Vv. 
Egan, 146 Cal 635, 80 P 1076; Cohen 
v. Alameda, 124 Cal. 504, 57 P 877; 
Whiting v. Townsend, 57 Cal. 515, 
Johnston v. Hartford, 96 Conn, 142, 
113 A 273; Lincoln v. Chicago, ete., 
R. Co., 262 Ill, 11, 104 NE 277; Spring- 
field v. Weaver, 137 Mo, 650, 837 SW 
509, 39 SW 276. 

15. Illinois Cent. R. Co. v. Chicago, 
169 Ill. 329, 48 NE 492; Chytraus v. 
Chicago, 160 Ill. 18, 48 NE 335; Dela- 
mater v. Chicago, 158 Ill. 575, 42 NE 
444; Andrews v. Peo., 158 Ill. 477, 41 
NE 1021; Beach’ v. Peo., 157 Ill. 659, 
41 NE 1117; Chicago v. Silverman, 


156 Ill. 601, 41 NE 162; Bliss v. 
Chicago, 156 Ill. 584, 41 NE 160; 
Wisner v. Peo., 156 Ill. 180, 40 NE 


574; Ziegler v. Peo., 156 Ill. 1338, 40 
NE 607; West Chicago St. R, Co, v. 
Peo,,-155 Ill. 299, 40 NE 599; Young 
v. Peo., 155 Ill. 247, 40 NE 604; Mea- 
*dowcroft v. Peo., 154 Ill. 416, 40 NE 
442; Stanton v. Chicago, 154 Ill. 23, 
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eral. 


oy 
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[§ 2442] (d) Character and Extent—aa. In Gen- 
In order to convey a clear conception of the 
character of the improvement ordered, the ordinance 
or resolution must describe with certainty the kind 


and amount of work to be done on the improvement, 


and the essential characteristics of the elements that 
will go to make up the improvement;'® but, in 


accordance with the general rule,!” it is not neces- 


39 NE 987; Wheeler v. Peo., 153 Ill. 
480, 39 NE 123; Pittsburgh, etc. R. 
Co. y. Hays, 17 Ind. A. 261, 44 NH 
375, 45 NE 675, 46 NE 597. 

16. Cal.—Hdwards v. Berlin, 123 
Cal. 544, 56 P 432;.Burns v. Casey, 
13 Cal. A. 154, 109 P 94. 

‘. Conn.—Durand vy. Ansonia, 57 Conn. 
70, 17 A 288. 

Tll.—Northbrook. v. Sterba, 318 Ill. 
360, 149 NE 258; Chicago v. Muni- 
eipal Engineering, etc., Co., 292 Ill. 
614, 127 NE 65; Chicago vy. Edens, 
264 Ill. 64, 105 NE 730; Chicago 
Union Tract. Co. v. Chicago, 215 Il. 
410, 74 NE 449; Ewart v. Western 
Springs, 180 Ill. 318, 54 NE 478; Otis 
v. Chieago, 161 Ill, 199, 43 NE 715. 

- Ind.—Dyer v. Woods, 166 Ind. 44, 
76 NE 624, 

Iowa.—Beirness v,. Missouri Valley, 

oe Iowa 720, 144 NW 628, 51 LRANS 


Ky.—Olive Hill v. Tabor, 143 Ky. 
336, 1836 SW 649. 

Mo.—Jones v. Barber Asphalt Pav. 
Co., 174 Mo. A. 393, 160 SW 276. 
aoe J.—Boice v. Plainfield, 38 N. J. 

S. D.—Whittaker v. Deadwood, 23 
Pee 538, 122 NW 590, 139 AmSR 

See also cases infra this section. 

[a] Omission of essential features 
of an improvement invalidates the 
ordinance. Chicago v. Cummings, 250 
Ill. 423, 95 NE 478. 

[b] Minimum limit—(1) As a 
general rule a description of an im- 
provement, or an essential element 
thereof, by a statement that it shall 
be of not less than specified dimen- 
sions, is insufficient for uncertainty. 
Shannon v. Hinsdale, 180 Ill. 202, 54 
NE 181; Mansfield v. Peo., 164 II. 
611, 45 NE 976; Hyde Park v, Carton, 
132 Ill. 100, 283 NE 590. (2) But the 
dimensions of a minor element may 
be given in terms of a minimum 
limit.. Northbrook v. Sterba, 318 Ill. 
360, 149 NE 258; Markley v. Chicago, 
190 Ill. 276, 60 NE 512; Hyman v. Chi- 
cago, 188 Ili. 462, 59 NE 10; Latham 
v. Wilmette, 168 Ill. 153, 48 NE 811; 
Ramsey v, Field, 115 Mo. A. 620, 92 
SW 350. 

[c] Reference to similar object 
or appliance.—(1) A description of 
an appliance such as a catch-basin, 
water pipe, or hydrant of “the city 
of Chicago Standard,” has been held 
sufficient. McChesney vy. Chicago, 
226 Ill, 238, 80 NE 770; Gage v. Chi- 
eago, 216 Ill. 107, 74 NE 726; Lan- 
phere v. Chicago, 212 Ill. 440, 72 NE 
426; Hardin v, Chicago, 186 Ill. 424, 
57 NE 1048. (2) But a description 
of such an object or appliance has 
been held to be. insufficient where 
there was in fact no such standard 
of measurement in use. McChesney 
v. Chicago, 213 Ill. 592, 73 NB 368: 
Washburn v. Chicago, 202 Ill. 210, 66 
NE 1033. (8) And a reference to an 
approved pattern is insufficient where 
it is not readily capable of ascertain- 
ment. North Chicago v. Cummings, 
266 Ill. 575, 107 NE 776. 

[d] Use of term “where neces- 
sary” or similar terms.—(1) An order 
to do improvement work “where 
necessary,’ or ‘‘where not already 
done,” is generally sufficient since 


sary that the ordinance or resolution contain a 
complete catalogue or a minute description of all 
the minor elements which will comprise the im- 
provement;'® and to aid the description reference 


the amount or kind of work to be 
done is readily capable of ascertain- 
ment. Edwards v. Berlin, 123 Cal. 
544, 56 P 432; Williams v. Bergin, 116 
Cal. 56, 47 P 877; Hinsdale v. Shan- 
non, 182 Ill. 312, 55 NE 327; Walker 
v. Peo., 166 Ill. 96, 46 NE 761; Bar- 
ber v. Chicago, 152 Ill. 37, 38 NE 253; 
Rich v. Chicago, 152 Ill. 18, 38 NE 
255; Cochran v. Park Ridge, 138 Ill. 
295, 27 NE 939; Springfield v. Sale, 
127 Ill. 359, 20 NE 86; Springfield v. 
Mathers, 124 Ill, 88, 16 NE 92; Cush- 
ing v. Fleming, 151 Mo. A. 471, 132 
SW 52. (2) But it is otherwise in the 
case of an order to do work ‘where 
it has not been done in a suitable 


manner.” Andrews y. Chicago, 57 Ill. 
239. 
le] Parol evidence.—An ordinance 


with an estimate and plat should suf- 
ficiently describe the improvement. 
without the aid of parol evidence, ex- 
cept to explain the plat. Harvard v. 
Roach, 314 Ill. 424, 145 NE 618. 

17. See supra § 2439 text and 
note 69. 

1s. %Ill—Oak Park v. Chicago, 
etc., R. Co., 325 Ill. 488, 156 NE 476; 
Gage v. Wilmette, 230 Ill. 428, 82 NE 
656; Gault v. Glen Ellyn, 226 Ill. 520, 
80 NE 1046; Givins v. Chicago, 188 
Ill. 348, 58 NE 912; Bickerdike vy. Chi- 
cago, 185 Ill. 280, 56 NH 1096; Hins- 
dale vy. Shannon, 182 Ill, 312, 55 NE 
327; Pearce v, Hyde Park, 126 Ill. 287, 
eo Be 824; Hyde Park vy. Borden, 94 

Ky.—Frankfort v. Murray, 99 Ky. 
424, 36 SW 180, 18 KyL 279. 

Mo.—Schueler v. Kirkwood, 191 
Mo. A. 575, 177 SW 760. 

Mont.—Mansur vy, Polson, 45 Mont. 
585, 125 P 1002. 

Okl.—Newman v, Okmulgee, 84 Okl, 
147, 202 P 1006, 

Or.—Austin v. 
819. 

\aj| Water supply system.—aA vil- 
lage improvement ordinance for the 
construction of water mains to be 
connected with waterworks, provid- 
ing that all hydrants should be of 
Standard pattern and approved manu- 
facture, to have not less than 4% 
inch barrel, tull valve area, and 2% 
inch hose couplings with standard 
thread, of sufficient length to set in 
a 5% foot deep trench, with 4-inch 
hub base, positive drips, and all parts 
removable without breaking the 
ground around hydrants, and turther 
providing that wherever, in the lay- 
ing ot the foregoing lines of pipe, it 
may be necessary to change the line 
or grade of any pipe, the change 
shall be made with specially curved 
pipes or bends, all the aforedescribed 
pipe, castings, and connections to be 
laid in trenches excavated, on lines 
above described, to a depth of 5% 
feet below the grade or surface of 
said streets and avenues, described 
the improvement with sufficient par- 
ticularity. Gault v, Glen Ellyn, 226 
Tll. 520, 80 NE 1046. 

[b] In Montana a description of 
the general character of work is suf- 
ficient. Mansur v. Polson, 45 Mont. 
585, .125 P 1002. See also Newman 
v. Okmulgee, 84 Okl. 147, 202 P 1006 
(strict adherence to preliminary esti- 
mates not required). : : 


Tillamook, 254 P 


LY 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may be made to some specifie object or thing.’ 

' Sewers are improvements within the rules just 
stated2° requiring an ordinance for their construc- 
tion to adequately describe their character and ex- 
The ordinance or resolution must give the 
dimensions of the pipes,?? the number and location 
of the outlets,?* and any other distinguishing char- 
acteristics ;24 but their height need not be stated 
when it can readily be determined by the distance 
between the sewer and the surface of the ground.?® 
Under the general rule,”* in order to supplement or 


tent.?+ 


19. Gage v. Chicago, 216 Ill. 107, 
74 NE 726 (the description of catch- 
basins as “of the same size and pat- 
tern as those used in new work by 
the city of Chicago during the year 
1902” was sufficient). 

20. See supra this section. 

21. Cal.—Williamson vy. Joyce, 140 
Cal. 669, 74 P 290. 

Tda.—Williams v. Caldwell, 19 Ida. 
Cyd ke: Mae oes San A 

Tll.— Chicago v. Jerome, 301 Ill. 587, 
134 NE 92; Bradley v. New York Cent. 
R. Co., 277 Tl. 608, 115 NE 640; Chi- 
eago v. Sullivan Mach. Co., 269 Il. 
58, 109 NE 696; North Chicago v. 
Cummings, 266 Ill. 575, 107 NE 776; 
Geneseo v. Brown, 250 111. 165, 95 NE 
172; Lawrenceville v. Hennessey, 244 
Till, 464, 91 NE 670; McChesney v. 
Chicago, 213 Ill. 592,. 73 NE 368; 
Lanphere v. Chicago, 212 Ill. 440, 72 
NE 426; Washburn v. Chicago, 202 M11. 
210, 66 NE 1033; Gage v. Chicago, 191 
Tll, 210, 60 NE 896; Peo. v. Warneke, 
173 Ill. 40, 50 NE 221; Walker v. Peo., 
170 Ill. 410, 48 NE 1010; Peo. v. Hur- 
ford, 167 Ill. 226, 47 NE 368; O’Neil v. 
Peo., 166 Ill. 561, 46 NE 1096; Alton v. 
Middleton, 158, Ill. 442, 41 NE 926; 
Hyde Park vy. Carton, 132 Ill. 100, 23 
NE 590; Kankakee v. Potter, 119 I11. 
324, 10 NE 212; Hyde Park v. Spen- 
eer, 118 Ill. 446, 8 NE 846. 


Towa.—Dunker v. Des Moines, 160 
Towa 567, 142 NW 207. 
Kan.—Botts y. Valley Center, 257 


P* 226. 

Mo.—R. J. Waddell Inv. Co. v. Hall, 
255 Mo. 675, 164 SW 541; Whitworth 
v. Webb City, 204 Mo. 579, 103 SW 
86; Schueler v. Kirkwood, 191 Mo. A. 
575, 177 SW 760; St. Joseph v. Lan- 
dis, 54 Mo, A. 315. 

Pa.—In re Lancaster, 20 Pa. Dist. 
Zod. 

Wash.—Matthews v. Ellensburg, 73 
Wash. 272, 131 P 839. 

Ont.—Waterloo v. Berlin, 8 Ont. L. 


335, 3 OntWR 908, 24 CanLTOcc 
Notes 333. 
{a] Clerical error.—Where an or- 


dinance providing for a drain speci- 
fies that the drain shall fall uni- 
formly at a given rate from a point 
which is the outlet of the drain, the 
ordinance will be construed as 
though it read “rise” instead of 
“fall” where it is evident there is a 
clerical mistake. Steele v. River 
Forest, 141 Ill. 302, 30 NE 1034. 

{b] Failure to include certain lots 
(1) in district held not to vitiate or- 
dinance. Botts v. Valley Center, 
(Kan.) 257 P 226. (2) Omission of a 
portion of lot necessary to be taken 
to complete the improvement was not 
objectionable where the language re- 
quired the sewer to be constructed 
wholly in a highway. Springer v. 
Chicago, 308 Ill. 356, 139 NE 414. 

{c] Inclusion of lots outside of 
district held not to invalidate ordi- 
nance in absence of fraud or_ bad 
faith. Botts v. Valley Center, (Kan.) 
257 P 226. 

22. Rickords v. Hammond, 67 Fed. 
380; Williamson y. Joyce, 140 Cal. 
669, 74 P 290; Bloomington v. Davis, 
309 Ill. 20, 140 NE 4; Decatur v. Bar- 
teau, 260 Ill. 612, 103 NE 601; Gene- 
seo v. Brown, 250 Ill. 165, 95 NE 172; 
Church y. Peo., 179 Ill. 205, 53 NE 
554; Peo. v. Warneke, 173 Ill, 40, 50 
NE 221; Walker v. Peo., 170 Ill. 410, 
48 NE 1010; Barber v. Chicago, 152 


officers.3+ 


Tll. 37, 88 NE 253; R. J. Waddell Inv. 
Co. v. Hall, 255 Mo. 675, 164 SW 541; 
Whitworth v. Webb City, 204 Mo. 
579, 108 SW 86; State v. St. Louis, 56 
Mo. 277; Joplin v. Hollingshead, 123 
Mo. A. 602, 100 SW 506. 

[a] Mianholes.—Where a charter 
requires that the size of a sewer 
shall be prescribed by ordinance, but 
contains no such requirement in re- 
gard to inlets or manholes, it is not 
necessary to specify in the ordinance 
matters of detail relating thereto. 
St. Joseph v. Owen, 110 Mo, 445, 19 
SW 713. 

{b] Thickness of pipe need not 
be given.—An ordinance providing 
that a sewer shall be constructed of 
vitrified tile pipe a certain number 
of inches in diameter is not objec- 
tionable as not designating the thick- 
ness of the tile pipe. Hynes v. Chi- 
cago, 175 Tl. 56; 51° NE 705. 

[c] Weight of catch-basin frames 
held sufficiently specified. North- 
oe v. Sterba, 318 Ill. 360, 149 NE 
58. 

[ad] When description of size and 
manner of constructing sewer is suf- 
ficient.—An ordinance providing for 
a sewer which shall be “cylindrical 
in shape, shall be two feet internal 
diameter and constructed with a sin- 
gle ring of sewer brick laid edge- 
wise,” is sufficiently certain in its 
description of the thickness of the 
sewer wall, the manner of laying the 
bricks and their size and quality. 
Peters v. Chicago, 192 Ill. 437, 61 NE 
438. 

23. North Chicago v. Cummings, 
266 Tll. 575, 107 NE 1776; ‘Hillsboro 
v. Grasse], 249 Tll, 190, 94 NE 48; 
Duane v. Chicago, 198 Ill. 471, 64 NH 
1033; Ryder y. Alton, 175 Ill. 94, 51 
NE 821. 

24. See cases infra this note, 

{a] Ordinance which fails to pre- 
soribe the depth to which the sewer 
pipes are to be made is lacking the 
necessary elements of description, 
where the defect is not shown to be 
otherwise cured. Harmon v. Arthur, 
309 Ill. 95, 140 NE 53; Lawrenceville 
v. Hennessey, 244 Ill, 464, 91 NE 
670. 

25. WBickerdike v. Chicago, 185 Il. 
280, 56 NE 1096. 

26. See supra § 2439. 

27. Williams v. Caldwell, 19 Ida. 
514, 114 P 519; Steele v. River Forest, 
141 Tll. 302, 30 NE 1034; Ogden v. 
Lake View, 121 Til. 422, 13 NE 159; 
Bowditch v. Boston, 168 Mass. 239, 
46 NE 1026; Lee v. Rogers, (Mo, A.) 
247 SW 1019; Springfield v. Jones, 
180 Mo. A. 311, 165 SW 863; Myers 
v. Wood, 173 Mo. A, 564, 158 SW 
909; Dickey v. Holmes, 109 Mo. A. 
721, 88 SW 982. 

[a] Plan attached to and made 
part of ordinance has the same effect 
as if incorporated at length therein. 
Watseka y. Orebaugh, 266 Ill. 579, 107 
NE 887. 

[b] Reference to plans not in ex- 
istence at time of enactment is of 
no effect. Mullins v. Everett, 172 
Mo. A. 186, 157 SW 823. 

28. Akers v. Kolkmeyer, 97 Mo, A. 
520, 71 SW 536. 

29. See supra text and note 18. 

30. See cases infra this note. 

[a] Adjustment of tops of man- 
holes and catch-basins held sufficient- 
ly specified. Northbrook v. Sterba, 


[§ 244214] bb. Streets and Other Ways. 
and other ways are improvements within the rules?2 
requiring an improvement ordinance to specify the 
character, extent, and amount of work to be done,?? 
since these matters may not be left to the discretion 


supply the description, reference may be made to 
plans or specifications on file,?”7 or to a general ordi- 
nance,?> and under the rule?® mere minor details 
of the improvement need not be specified,?° as they 
may be left largely to the discretion of ministerial 


Streets 


318 Ill. 360, 149 NE 258. 

{b] Aseptic tanks in sewer sys- 
tem.—An ordinance for construction 
of aseptic tanks in a sewer system, 
which specifies their capacity, and 
that they shall be satisfactory in 
point of strength to the city engineer, 
is sufficient, within Rev. St. (1909) 
§ 9384. Schueler vy. Kirkwood, 191 
Mo. A. 575, 177 SW 760. 

_[c] If dimensions of wall are 
given, size of each stone need not 
be stated.—If an ordinance specifies 
the length, height, and top and bot- 
tom thickness of a rough. stone 
facing for strengthening a sewer 
outfall, it is not necessary that the 
size of each stone and its kind and 
quality should be given. Bickerdike 
v. Chicago, 185 Ill. 280, 56 NE 1096. 

[d] Location of inlets and catch- 
basins may be rendered sufficient by 
Eero ores kcal made part of ordi- 
nance. or rook y. Sterba, = 
360,149 NE 258. Me sticy, 

[e] Lecation of manholes need 
not be specified: Walker v. Peo., 166 
Ill. 96, 46 NE 761; Springfield v. Sale, 
127 Til. 359, 20 NE 86; Pearce v. Hyde 
Park, 126 Ill. 287, 18 NE 824; Spring- 
cet v. Mathers, 124 Ill. 88, 16 NE 

{f] Pattern of boiler fronts and 
phe so oe eee system need not 

e specified. earce:y, SE 
126 Ill. 287, 18 NE 824, A dbAgae 

Cg] Radii of curves in sewer.— 
The fact that the radii of curves in 
the sewer is not given will not in- 
validate an ordinance, where the 
curves are only for short distances 
and can be located without difficulty. 
Hyde Park v. Borden, 94 Ill. 26. 

{h] Shape of manhole covers 
need not be given where the dimen- 
sions are specified. Gage vy. Wil- 
mette, 230 Ill. 428, 82 NE 656; Pearce 
ies Park, 126 Ill, 287, 18 NB 


Eel. Stringers attached to planks 
chabert thc pala ay need not be 
escribed. insdale v. Sh 2 
Ti 812, 66°NE S270) ct nae 

31. Hinsdale v. Shannon, 182 Tl. 
312, 55 NE 327; Barber v. Chicago, 
152 Ill. 37, 88 NE 253; Rich vy. Chi- 
cago, 152 Ill. 18, 38 NH 255; Cochran 
v. Park Ridge, 138 Tl). 295, 27 NE 939. 


32. See supra § 2442. 
83. Ark.—Wells v. North ‘Little 
Rock St. Impr. Dist. No. 31, 169 


Ark. 39, 272 SW 845. 

Cal.—MeQuiddy v. Worswick St. 
Pav. Co., 160 Cal. 9, 116 P 67; King v. 
Lamb, 117 Cal, 401, 49 P 561; Deady 
v. Townsend, 57 Cal. 298; Powers v. 
Holmes, 55 Cal, A, 454, 203 P 1023 
(description sufficiently definite). 

Ill.—Harvard v. Roach, 314 Ill. 424, 
145 NE 618; Chicago vy. Lord, 277 
Ill, 397, 115 NE 548; Pana y. Bald- 
win, 265 Ill, 119, 106 NE 454: Wells 
v. Chicago, 202 Ill. 448, 66 NE 1056; 
Gage v. Chicago, 196 Ill. 512, 63 NHB 
1031; Ronan v. Peo., 193 Tll. 631, 61 
NE 1042; Trimble v. Chicago, 168 Ill, 
567, 48 NE 416; Kimble v. Peoria, 140 
Til, 157, 29 NE 723. 

Ind.—Smith v. Duncan, 77 Ind. 92. 

Ky.—Richardson y, Mehler, 111 Ky. 
408, 68 SW 957, 28 KyL 917. 

Md.—Philadelphia, etce., R. Co. v. 
Baltimore City, 1381 Md. 368, 102 A 
471. 

Mo.—Springfield v. Weaver, 137 
Mo. 650, 37 SW 509, 39 SW 276. 
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of a ministerial officer ;** but under the general rule®> 
mere minor details need not be specified,®® and the 
description may be aided by reference to plans and 


specifications on file.*7 


Width. Except where it may be wholly unneces- 
sary,** as where the width is to remain unchanged,*° 
the width of an improvement must be sufficiently 
defined to be easily ascertained ;*°“% but unless ex- 
pressly required,*? it need not be specified in terms.** 
An ordinance providing for paving a street together 
with the wings of all intersecting streets is not de- 


feetive in failing to state the width 


N. J.—Worthington yv. Somers 
Point, (Sup.) 127 A 41. r : 

Tex.—Waco v, Chamberlain, (Civ. 
A.) 45 SW 191. 

fa] Omission of essential features 
of the improvement invalidates the 
ordinance. Hoopeston v. Smith, 272 
Til. 604, 112 NE 266; Chicago v. 
Edens, 264 Ill. 64, 105 NE 730. 

[b] Material varlance from reso- 
lution of necessity renders proceed- 
ing void. Jones v. Barber Asphalt 
Pav. Co., 174 ee ene 160 SW 276. 
See also supra ' 

{c] Inapplicability of rule.—An 
ordinance need make no provision 
for paving a street railway right of 
way, where the ordinance granting 
the franchise to the railway com- 
pany required it to pave the right of 
way. Mushbaugh vy. East Peoria, 260 
Ill. 27, 102 NE 1027. 

34. Peo. v. Meerts, 267 Ill. 210, 108 
NE 57. See supra § 2375 et seq. 

35. See supra § 2442. 

36. Mardis v. McCarthy, 162 Cal. 
94, 121 P 389; Oak Park v. Chicago, 
etc., R. Co., 325 Ill. 438, 156 NE 476; 
Taber v. Grafmiller, 109 Ind. 206, 9 
NE 721. ‘ 

[a] Ordinance providing for inci- 
dental expenses was not invalid be- 
cause items constituting See a) 

enses were not specifically defined. 
Mardis v. McCarthy, 162 Cal, 94, 121 


89. 
rs er Width of concrete base.—An 
ordinance specifying the width of 
concrete base under an old and new 
paving was held sufficiently definite 
as to itemization of construction. 
Oak Park v. Seng etc., R, Co., 325 

. 438, 156 NE % 
en Bluefield v. McClaugherty, 64 
W. Va. 536, 68 SH 363. See also su- 
pra § 2442. : 

38. See cases infra note 39. 

39. See cases infra this note. 

[a] Where a street is to be paved 
its entire width (1) the width need 
not generally be stated. Jones v. 
Chicago, 213 Ill. 92, 72 NE 798; Peo. 
v. Markley, 166 Ill. 48, 46 NE_ 742; 
Dickey v. Chicago, 164 Ill. 37, 45 NE 
537 [dist Gage v. Chicago, 143 Til. 
157, 32 NE 264]; Harrison v. Chicago, 
163 Ill. 129, 44 NE 395; Adams Coun- 
ty v. Quincy, 130 Tl. 566, 22 NE 624, 
6 LRA 155. (2) But an ordinance 
directing the paving of a street to 
its full width exclusive of sidewalks 
is invalid where the limits of the 
sidewalks have never been estab- 
lished. Excelsior Springs v. Missis- 
sippi Valley Trust Co., (Mo. A.) 96 
SW 707; Excelsior Springs v. Htten- 
son, 120 Mo. A. 215, 96 SW 701. 

3914. Conn.—Johnston y. Hartford, 
96 Conn, 142, 113 A 273. 

Tll.—Northbrook v. Sterba, 318 Il. 
360, 149 NE 258; Houston v. Chicago, 
191 Ill. 559, 61 NE 396; Rollo v. Chi- 
cago, 187 Ill. 417, 58 NE 354; Mead 
v. Chicago, 186 Ill. 54, 57 NE 824; 
Lehmers v. Chicago, 178 Ill. 530, 53 


NE 394; Gross v. Peo., 172 Ill. 571, 
50 NE 334; Cunningham vy. Peoria, 
157 Ill. 499, 41 NE 1014; Chicago, 


ete., Re Cov. Quincy,, 136 Tl, 563, 27 
NE 192, 29 AmSR 334; Woods vy. Chi- 
cago, 1385 Ill. 582, 26 NE 608. 
Iowa.—Beirness vy. Missouri Valley, 
162 Iowa 720, 144 NW 628, 51 LRANS 
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and a provision that curbing shall be laid along the 
roadway a stated distance from its center sufficiently 
defines the width of such roadway.** 


A provision 


for improving an alley of a certain width directs the 


Grade. 


of such wings ;*” 


improvement for the whole width of the alley.44 An 
ordinance is valid which authorizes paving a street 
to the width of a street as dedicated, that being 
the legal width.*4*” 

An ordinance to improve a street must 
provide a grade to which it shall be brought;*> this 
may be done by specification*® or by reference to 


218; Chariton v. Holliday, 60 Iowa|v. Normal, 224 Tll. 362, 79 NE 675; 


391, 14 NW 775. 

Ky.—Nell v. Power, 107 SW 694, 32 
KyL 952; Burghard vy, Fitch, 72 SW 
778, 24 KyL 1983. ¢ 

Mo.—Lexington Vv. Commercial 
Bank, 130 Mo. A, 687, 108 SW 1095. 

N. J.—Boice v. Plainfield, 38 N. J. 
Ly 95; 

W. Va.—Bluefield v. McClaugherty, 
64 W. Va. 536, 63 SE 363. r 

{a] Ordinance sufficiently specifies 
the width of roadways to be paved 
which declares that such roadways 
comprise a specified number of feet 
upon each side of the center line of 
the streets which are named. Mc- 
Chesney v. Chicago, 201 Ill. 344, 66 
NE 217. See Hyman y. Chicago, 188 
Ill. 462, 59 NE 10 (a sidewalk ordi- 
nance calling for a fourteen-foot 
sidewalk was not invalid by reason 
of the fact that owing to a building 
being somewhat over the lot line it 
was not quite fourteen feet from the 
building to the curb). 

{b] A requirement that the side- 
walk shall be not less than a certain 
width has been held sufficient. Ram- 
sey v. Field, 115 Mo. A. 620, 92 SW 
350. But see Mansfield v. Peo., 164 
Ill. 611, 45 NE 976 infra note 40 [al]. 

40... ‘Peo. iv. Hills, 193% 1h. 2:81, vbr 
NE 1061; Mansfield v. Peo., 164 Ill. 
611, 45 NE 976; Chariton v. Holliday, 
60 Iowa 391, 14 NW 775. 

[a] Width of sidewalk.—Under a 
statute providing that an ordinance 
authorizing the construction of a 
sidewalk should prescribe its width 
and the material of which it should 
be constructed, an ordinance which 
provided that a walk should be not 
less than a _ specified width and 
should be built of brick of given di- 
mensions, or of paving tile, etce., was 
fatally defective. Mansfield v. Peo., 
164 Ill. 611, 45 NE 976. 
Ramsey v. Wield, 115 Mo. A. 620, 92 
SW 350 supra note 39 [a]. 

41. Peo. v. Markley, 166 Ill. 48, 46 
NE 742; Harrison v. Chicago, 163 Ill. 
129, 44 NE 395; Miners’ Bank y., 
Clark, 252 Mo. 20, 158 SW 597, 

[a] Exclusion.—Where -.a_ street 
railway company is required to keep 
a portion of the street occupied by 
its tracks in repair, the council may 
exclude from the resolution of inten- 
tion to pave the roadway where not 
already paved, “that portion required 
by law to be kept in order by the 
railroad company having tracks 
thereon.” San Francisco Pay, Co. y. 
Egan, 146 Cal. 685, 80 P 1076. 

42. Givins v. Chicago, 188 Ill. 348, 
58 NE 912, 

43. McChesney vy. Chicago, 201 Ill, 
344, 66 NE 217. 


44, Jones v., Chicago, 213 Ill. 92, 
72 NE 798. 
4444. In re South Beatty St., 75 


Pa. Super. 145. 

45. Conn.—Durand v. Ansonia, ‘57 
Conn,, 7/0), 17 Ar 2ser 

1\l.— Ottawa _v. Smurr, 324 Ill. 61, 
154 NE 455; Staunton v. Bond, 281 
Til. 568, 118 NE 47; Mt. Carmel vy. 
McClung, 269 Ill. 450, 109 NE 1011; 
Waukegan v. Burnett, 268 Ill. 448, 109 
NE 277; Peo. v. Meerts, 267 Ill. 210, 
108 NE 57; Mushbaugh v. East Peo- 
ria, 260 Ill. 27, 102 NE 1027; Lindblad 


— 


But see. 


Ogden vy. Chicago, 224 Ill. 294, 79 NE 
699; Gage v. Chicago, 223 Ill. 602, 
79 NE 294; Chicago Union Tract. Co. 
v. Chicago, 215 Ill. 410, 74 NE 449; 
Jones v, Chicago, 213 Ill. 92, 72 NE 
798; McDowell v. Peo., 204 Ill. 499, 68 
NE 379; McChesney y. Chicago, 201 
Ill. 344, 66 NE 217; Gage v. Chicago, 
196 Ill, 512, 63 NE 1031; Job v. Peo., 
193 Ill. 609, 61 NE 1079; Biggins vy. 
Peo., 193 Ill. 601, 61 NE 1124; Craig 
Vij) Peo.) 193° all, 199" 26 1072s 
Ce cee v. Peru, 180 Ill. 124, 54 NE 


ary 


Kale 


Ind.—Dyer v. Woods, 166 Ind. 44, - 


76 NE 624. 

Iowa.—Monroe vy. Pearson, 176 
Iowa 283, 157 NW 849. 

Ky.—Joyes v. Shadburn, 13 SW 


361, 11 KyL 892, 

Mo.—Jones y. Barber Asphalt Pay. 
Co., 174 Mo. A, 3938, 160 SW 276: 
Kansas City v. Askew, 105 Mo. A. 
84, 79 SW 483. 

N. J.—Mann y. Jersey City, 24 N. 
J. L. 662. But see Parker v. New 
Brunswick, 30 N. J. L. 395 [aff 32 
N. J. L. 548] (holding that an ordi- 
nance providing for the grading and 
paving of a street was not uncertain 
because it did not prescribe the 
grade of such street when it pro- 
vided in accordance with-the char- 
ter that the work should be done 
under the superintendence of the city 
paver or other person appointed by 
the common council). 

[a] Reasons for rule.—(1) “The 
authorities ... agree that a sidewalk 
ordinance, either directly or by ref- 
erence to another ordinance, should 
fix the grade for the sidewalk; that 
the establishment of this grade is a 
legislative function, to be exercised 
by the council, and the power to es- 
tablish the grade cannot be délegated 
to a committee or other official of the 
city; that if no such grade is estab- 
lished the ordinance is fatally defec- 
tive.’ Peo. v. Meerts, 267 Tll. 210, 
212, 108 NE 57. To same effect Job v. 
Peo., 193 Ill. 609, 61 NE 1079; Craig 
v. Peo., 193° Ill. 199, 61 NE 10725 
Jones y. Barber Asphalt Pav. Co., 174 
Mo. A. 393, 160 SW 276. (2) “It must 
give such a description of the im- 
provement that an intelligent and 
correct estimate of its cost can be 
made, and in order to do this the or- 
dinance must, either upon its face or 
by reference to some other ordinance, 
map, plat, profile or specifications, in- 
dicate the grade of the street which 
it proposes to improve.” Lindblad v. 
Normal, 224 Ill, 362, 368, 79 NE 675. 

46. Staunton v, Bond, 281 Ill. 568, 
118 NE 47; Rollo v. Chicago, 187 Il. 
417, 58 NE 355; Mead vy. Chicago, 186 
Ill. 54, 57 NE 824; Gross y. Peo wae 
IH, 571, 50 NE 334; Cunningham vy. 
Peoria, 157 Ill. 499, 41 NE 1014. 

[a] “On a line with the center of 
the street” sufficiently specifies the 
height of the top of a curbing. Fay 
v. Chicago, 194 Ill. 136, 62 NE 530; 
Rollo v. Chicago, 187 Ill. 417, 58 NB 
3855; Hardin v, Chicago, 186 Ill. 424, 
57 NE 1048; Claflin v. Chicago, 178 
Ill, 549, 53 NE 339; Lehmers v. Chi- 
cago, 178 Ill. 530, 53 NE 394. 

[b] On an “even grade.’7—An or- 
dinance ordering the construction of 
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an established grade.‘” 


is a mere matter of mathematical 
sufficient.4® 


-grade’’ is not sufficient.°+ 


grade is to remain unchanged.®3 
tablishing the grade of a street 


grade of a sidewalk;** and such 


a sidewalk to be laid on an even 
grade, and containing no other speci- 
fication as to the grade, is sufficient, 
the words “even grade” having no 
special and well established mean- 


ing. Job v. Peo., 193 Ill. 609, 61 NE 
1079. 

[c] Not extended by implication. 
—An ordinance’ establishing the]: 


grade of two streets intersecting a 
third cannot be extended to include 
by implication the intersected street 
between two intersections. Morton 
v. Burlington, 106 Iowa 50, 75 NW 
662. 
47. Durand vy. Ansonia, 57 Conn. 
. 70, 17 A 283; Milan v.. Looby, 320 Ill. 
515, 151 NE 501; Staunton v. Bond, 


281 Ill. 568, 118 NE 47; Peoria v. 
Peoria R. Co., 274 Ill, 48, 113 NE 
170; Highwood v. Chicago, etc., R. 


Co., 268 Ill. 482, 109 NE 270; Peo. v. 
Meerts, 267 Ill. 210, 108 NE 57; 
Watseka v. Orebaugh, 266 Ill. 579, 107 
NE 887; Hillsboro v. Grassel, 249 Ill. 
190, 94 NE 48; Connecticut Mut. i. 
‘Ins. Co. v. Chicago, 21 Wetsog, (Tb 
NE 365; Chicago Union Tract. Co. v. 
Chicago, 215 Ill. 410, 74 NE 449; 
Guyer v. Rock Island, 215 Ill. 144, 74 
NE 105; Gage v. Chicago, 201 Il. 93, 
66 NE 3874; Givens v. Chicago, 186 
Tll. 399, 57 NE 1045; Claflin v. Chi- 
eago, 178 Ill. 549, 53 NE 339; Cramer 
y. Charleston, 176 Ill. 507, 52 NE 
73; Chicago, etce., R. Co. v. Chicago, 
174 Til. 439, 51 NE 596; Chicago, etc., 
R. Co. v. Chicago, 172 Ill. 66, 49 NE 
1006; Carlinville v. McClure, 156 Ill. 
492, 41 NE 169; Whaples v. Wauke- 
gan, 95 Ill. A. 29; Taber v. Ferguson, 
109 Ind. 227, 9 NE 723; Kirksville v. 
Ferguson, 262 Mo. 661, 172 SW 4; 
Excelsior Springs v. Mississippi Val- 
ley Trust Co., (Mo. A.) 96 SW 707; 
Excelsior Springs Co. v. Ettenson, 120 
Mo. A, 215, 96 SW 701; De Soto v. 
Showman, 100 Mo. A. 323, 73 SW 
257; Hackett v. Hussels, (N. J. Sup.) 
102 A 527; Stretch v. Hoboken, 47 N. 
J. L. 268; Mann v. Jersey City, 24 
INS ee 662. See Staunton v. Bond, 
292-1. °568,257L,.118 NE 47 (The 
grade is sufficiently established for 
local improvements where the ordi- 
nance refers to an established da- 
tum’’). 

[a] Where no grade has been es- 
tablished, an ordinance requiring an 
improvement to conform to the estab- 


lished grade is insufficient. Craig v. 
Peo., 193 Ill. 199, 61 NE 1072. 
48. Ottawa v. Smurr, 324 Ill. 61, 


154 NE 455; Chicago Union Tract. 
Co. v. Chicago, 215 Ill. 410, 74 NE 449; 
Guyer y. Rock Island, 215 Ill. 144, 
74 NE 105. 

[a] A line to be drawn between 
established grades at street intersec- 
tions is a sufficient designation of a 
grade. Connecticut Mut. L. Ins. Co. 
v. Chicago, 217 Ill. 352, 75 NE 365. 

49.5, 30b .v.-/Peo., 193’ Ll), 609, 61 
NE 1079. 

50. Peo.-v. Burke, 206 Ill. 358, 69 
NE 45. See Kirksville v. Ferguson, 
262 Mo. 661, 172 SW 4. 

a Stretch v. Hoboken, 47 N. J. L. 


y 


And if the reference is so 
made that the determination of the grade involved 


If the ordinance contains no reference 
to a prior general ordinance establishing the grade, 
the same will not be read into it;*9 but the fact 
that the ordinance to which reference is made was 
passed the same day as the improvement ordinance 
and had not been actually recorded at the time of 
the latter’s passage will not invalidate it.5° 
vision that the street shall be filled to the ‘bioheet 
As in the ease of width,®? 
no specification of grade is necessary where the 
An ordinance es- 
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ealeulation it is 


street.°7 


A pro- 


will include the | the description 


ordinance must 


52. See supra text and notes 39, 
39%. | 

53. See cases infra this note. 

[a] Failure to specify established 
grade not fatal to specifications if 
the ordinance establishing the grade 
is on file. McCoy’ v. Randall, 222 
Mo. 24, 121 SW 31. 

[b] In reconstructing a sidewalk 
the grade need not be prescribed, 
as by necessary inference it is left 
the same as before. Chicago Termi- 
nal Transfer Co, v. Chicago, 178 Ill. 
429, 53 NE 361; Olive Hill v. Tabor, 
143° Ky. 336, 136 SW 649; Augusta 
Vv. McKibben, 60 SW 291, 22 KyL 


1224. 

54. Gallaher v. Jefferson, 125 
Iowa 324, 101 NW 124. But see Ret- 
tire v. North Yakima, 75 Wash. 143, 
134 P 699 (holding that an ordinance 
fixing the grade of a roadway does 
not fix the grade at which future 
sidewalks are to be constructed). 

55. Kansas City v. Askew, 105 Mo. 
A. 84, 79 SW 483. 

56. Levy v. Chicago, 113 Ill. 650. 

57. Rollo v. Chicago, 187 Ill. 417, 
58 NE 355; Hardin vy. Chicago, 186 
Ill, 424, 57 NE 1048; Givins v. Chi- 
cago, 186 Ill, 399, 57 NE 1045. 

58. King v. Lamb, 117 Cal. 401, 49 
P 561; Northbrook vy. Sterba, 318 Ill. 
360, 149 NE 258; Lewistown v. Bald- 
win, 314 Ill. 564, 145 NE 616; Ownby 
v. Mattoon, 306 Ill. 552;°138 NE 110; 
Chicago v. Le Moyne, 243 Pes iT9, 90 
NE 746; Sheehan v. Gleeson, 46 Mo. 


100; James v. Sapulpa, 90 Okl. 108, 
217 P 382. 
[al Sufficiently definite was a 


specification that the curbing should 
be securely nailed at each _ stake, 
such stakes to be of a certain ma- 
terial and size, ‘‘three feet long, or 
longer, if required, and to be not over 
four feet long.” King v. Lamb, 117 
Cal..401; 49° P1561; 

{b] Curve of curb.—A paving or- 
dinance to which maps were attached 
showing curve of curb at intersec- 
tions was held not invalid for failure 
to indicate radius. Oak Park vy. Chi- 
cago, etc., R. Co., 325 Ill. 438, 156 NE 
476. 

59. Markley v. Chicago, 190 Ill. 
276, 60 NE 512; Willis v. Chicago, 189 
S75 1035;. 59 NE 543; Fehringer v. 
Chicago, 187 Ill. 416, 58 NE 3038; Lib- 
bey v. Chicago, 187 Ill. 189, 58 NE 
310; Hardin v. Chicago, 186 Ill. 424, 


57 NE 1048; Essroger v. Chicago, 185 
Ill. 420, 56 NE 1086; Sawyer v. Chi- 
cago, 183. 111. 67, 55 NE 645; Mills v. 
Chicago, 182 Til. 249, 54 ‘NE 987; 
Cruickshank v. Chicago, 181 Ill. 415, 
54 NE 997; Jarrett v. Chicago, 181 
Ill. 242, 54 NH 946; Dickey vy. Chi- 


cago, 179 Ill. 184, 53 NH 395; Lingle 
v.. Chicago, 178 Ill. 628, 538 NE 366; 
Jacobs v. Chicago, 178 Ill. 560, 53 NE 


863; Holden v. Chicago, 172 Ill. 263, 
50 NE 181. 

[a] Ordinance was sufficient: (1) 
Where the description fixed the 


height of the curb, both at the back 
and from the inside of the gutter, 
at certain points and provided for a 
uniform slope between such points. 
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contain a description of the work of bringing the 
street to grade.®> Words of well defined local mean- 
ing, such as ‘‘filling,’’? may be used in such deserip- 
tions ;°° and where no filling is called for, it will 
be presumed that none is required to grade the 


Curbing. Description of an improvement, required 
by charter or statute, includes specifications of the 
curbing,°® as, for example, of its height,°® the num- 
ber,®° size,®t ‘and location®? of the curb stones. But 
an ordinance providing for improving existing eurb- 
ing need not describe the same.*? 
provides that curbing be bedded upon flat stones, 
failure to specify the kind of flat stones will render 


If an ordinance 


insufficient ;** but the number of 


flat stones to be used need not be stated,®> nor need 


Mead v. Chicago, 186 Ill. 54, 57 NE 
824. (2) Which provided that the 
top of the curbing shall be on a line 
with the center of the street. Fay v. 
Chicago, 194 Ill. 136, 62 NE 530; 
Rollo v. Chicago, 187 Til. 417, 58 NE 
355; Hardin v. Chicago, 186 TL. 424, 


57 NB 1048; Claflin vy. Chicago, 178 
Ill. 549, 53 NE 339. See Lehmers v. 
Chicago, UTS sT 2530,. (bid) NB 3 94 


(an ordinance which provided that 
the top of the curb should be at the 
established grade of the street and 
referred to the ordinance establish- 
ing the grade was sufficient). 

60. Hoopeston v. Smith, 272 Ill. 
604, 112 NE 266; Waukegan v. Bur- 


nett, 268 Ill. 448, 109 NE 277; Gard- 
ner v. Chicago, 224 Ill. 254, 79 NE 
624; Wells v. Chicago, 202 Ill. 448, 


66 NE 1056. 

61. King v. Lamb, 117 Cal. 401, 49 
P 561; Northbrook v. Sterba, 318 
GDM 360, 149 NE 258; Chicago v. ‘Lord, 


277 Tl. Bey Gane i 55 NE 543; Gage v. 
Chicago, 225 sere oe 80 NE 86; 
Uhlich v. Chicago, 224 Ill. 402, 79 


NE 598; Mead v. Chicago, 186 Ill. 54, 
57 NE 824: Lehmers v. Chicago, 178 
Ill. 530, 58 NE 394; Sheehan vy. Glee- 
son, 46 Mo. 100. ‘3 

[a] The depth of the curb should 
be given. Willis v. Chicago, 189 Ill. 
103, 59 NE 543. 

62. Northbrook v. Sterba, 318 Til. 
360, 149 NE 258; Ownby v..Mattoon, 
306 Ill. 552, 138 "NE 110; Chicago v. 
Le Moyne, 243 Ill. 379, 90 NE 746; 
Beckett v. Chicago, 218 TAT. Ors 75 
NE 747; Halsey vy. Lake View, 188 
Ill. 540, 59 NE 234; Chicago, etc., R. 
Co. v. Chicago, 172 Ill, 66, 49 "NE 
1006; Wills v. Burbank, 182 Mo, A. 
68, 167 SW 608, 

[a] Sufficiently definite (1) was 
an ordinance which provided that 
curbstones should be set on either 
side of a certain roadway. Chicago, 
efe., 1. Co.ov. Chicago, 7172 ete 6bs 
49 NE 1006. (2) “It is claimed the 
ordinance is invalid because the curb 
and gutter is not definitely located. 
From the ordinance the width of the 
pavement is described definitely, 
with its width given on each side of 
the center of the street and to extend 
from curb to curb. This, with the 
profiles and map attached to the ordi- 
nance, locates the curb and gutter 
without question. The profiles or 
maps referred to, mentioned in or 
attached to the ordinance, are a 
part of it.” Ownby v. Mattoon, 306 
Til. 552. 138 NE 110; 112: 

63. Chicago Terminal Transfer Co. 
Chicago, 178 Ill. 429, 53 NE 361. 
64. Moll v. Chicago, 194 Ill. 28, 61 
NE.1012; Beach v. Chicago, 198 Ill. 
369, 61 NE 1015; Kelly v. Chicago, 
193 Ill. 324, 61 NE 1009; Nichols v. 
Chicago, 192° Ill. 290, 61 NE 435; 
Rose v. Chicago, 188 Ill. 347, 58 NE 
933; Kuester v. Chicago, 187 Ill. 21, 
58 NE 307; Davidson v. Chicago, 178 
Ill. 582, 538 NE 367; Lusk v. Chicago, 
176 Ill, 207, 52 NH 54. 

65. Houston vy. Chicago, 191 Tli. 
559, 61 NE 396; White v. Chicago, 188 
Ill, 392, 58 NE ( 


Vie 
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their quality®* and dimensions®”’ be specified. 

An ordinance which requires the 
erection of lamp-posts should specify the nature of’ 
the light for which they are to be adapted,®* and 
should also prescribe the manner in which they are 


Lamp-posts. 


to be located.® 


[§ 2443] (e) Materials. In the absence of a statu- 
tory requirement, the character of the materials 
which will comprise the proposed improvement need 


66. Johnson v. Peo., 189 Ill. 83, 59 
NE 515. 

67. Johnson v. Peo., supra. 

[a] Dimensions of gutter stones 
need not be described with particu- 
larity. Frankfort v. Murray, 99 Ky. 
422, 36 SW 180, 18 KyL 279. 

68. Otis v. Chicago, 161 Ill, 199, 43 
NE 715. 

69. Halsey v. Lake View, 188 Ill. 
540, 59 NE 234 (holding it proper to 
provide that lamp-posts be set 
“about” three hundred feet apart). 


70. Ark.—Main-v. Ft. Smith, 49 
Ark. 480, 5 SW 801. 
Ga.— Valdosta v. Harris, 156 Ga. 


490, 119 SE 625; Bacon v. Savannah, 
86 Ga. 301, 12 SE 580. 

N.. M.—Hodges v. Roswell, 37 N. 
M. 384, 247 P 310, 313 [quot Cyc]. 

Oh.—Emmert v. Elyria, 74 Oh. St. 
185, 78 NE 269. 

Tex.—Waco v. Chamberlain, 92 
Tex. 207, 47 SW 527 [rev (Civ! A.) 45 
SW 191]. 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE 449. 

[a] This may be left to subse- 
quent determination: (1) Of the coun- 
cil. Bacon vy. Savannah, 86 Ga. 301, 
12 SE 580 (by a resolution which re- 
quired only a majority of a quorum 
in attendance, not a two-thirds vote). 
(2) Of the mayor. Main v. Ft. Smith, 
49 Ark, 480, 5 SW 801. 

[b] Where bids shall have been 
received the materials may be deter- 
mined. Holswade y. Huntington, 96 
W. Va. 124, 122 SE 449. 

71. See statutory provisions. 

72. Ala.—Garner v. Anniston, 2 
Ala. A. 389, 56 S 874. 

Cal.—Crouse v. Barrows, 156 Cal. 
154, 103 P 894; Bay Rock Co. v. Bell, 
133 Cal. 150, 65 P 299; Bolton v, Gill- 
eran, 105 Cal. 244, 38 P 881, 45 AmSR 
83. See Barber Asphalt Pav. Co. vy. 
Crist, 21 Cal. A. 1, 130. P 435; 

Colo.—Sanborn v. Boulder, 74 Colo. 
358, 221 P 1077; Pueblo v. Winters, 
47 Colo. 255, 107 P 224. 

tll.—Lewistown v. Baldwin, 314 
Ill. 564, 146 NE 616; Jones v. Chicago, 
213 Ill. 92, 72 NE 798; Peo. v. Birch, 
201 Ill. 81, 66 NE 358; Illinois Cent. 
R. Co. v. Effingham, 172 Ill. 607, 50 
NE 103. 

Ind.—Bluffton v. Miller, 33 Ind, A. 
521, 70 NE 989. 

Ky.—Frankfort v. Murray, 99 Ky. 
422, 36 SW 180, 18 KyL 279. 


Mass.—Lowell v. Wheelock, 11 
Cush, 391. 
Mo.—Miners’ Bank y. Clark, 252 


Mo. 20, 158 SW 597; Verdin v. St. 
Louis, 27 SW 447; Koch v. Weston, 
203 Mo. A. 445, 220 SW 1007; Blair v. 
Glenn, 187 Mo. A. 392, 172 SW 1195; 
Springfield v. Jones, 180 Mo. A. 311, 
165 SW 863; Barber Asphalt Pav. Co. 
v. Kansas City Hydraulic Press Brick 
Co., 170 Mo. A. 508, 156 SW 749, 

Nebr.—Carr v. Lexington, 103 Nebr. 
293, 171 NW 920. 

N. J.—Burnett v. Boonton, 75 N. J. 
L. 467, 70 A 67. 

N. M.—Hodges v. Roswell, 31 N. 
M. 384, 247 P 310, 313 [quot Cyc], 

Okl.—Oklahoma City v. Shields, 22 
Okl. 265, 100 P 559. 

[a] Rule applied to street im- 
provement.—(1) Pueblo vy. Winters, 
47 Colo, 255, 107, P 224; Peo. -v. 
Birch, 201 Ill. 81, 66 NE 358; Taber 
v. Grafmiller, 109 Ind, 206, 9 NE 
721; Smith v. Duncan, 77 Ind. 92; 
Lowell v. Wheelock, 11 Cush. (Mass.) 
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391; Verdin v. St. Louis, (Mo.) 27 
SW 447; Haegele v. Mallinckrodt, 46 
Mo. 577; Burnett v. Boonton, 75 N. J. 
L. 467, 70 A 67. (2) An ordinance 
which provided that there should be 
wooden, stone, or brick sidewalks, 
and that those constructed of wood 
should be of two-inch lumber, hard 
wood, or pine, number one quality, 
since it did’ not designate of what 
kind of material any particular walk 
was to be constructed. Rich Hill v. 
Donnan, 82 Mo. A. 386. 

-[{b] Rule applied to sewer im- 
provement.—(1) Rickords v, Ham- 
mond, 67 Fed. 380; Banaz v. Smith, 
133 Cal. 102, 65 P 309; Mill Valley v. 
Massachusetts Bonding, etc., Co., 68 
Cal. A. 872, 229 P 891; North Chicago 
v. Gummings, 266 Ill. 575, 107 NE 
776; Peters v. Chicago, 192 Ill. 4387, 
61 NE 438; Bickerdike v. Chicago, 
185 Ill. 280, 56 NE 1096; Shannon v. 
Hinsdale, 180 Ill. 202, 54 NE 181; 
Kankakee v. Potter, 119 Ill. 324, 10 
NE 212; St. Louis v. G%ters, 36 Mo. 
456; Richardson v. Walsh, 142 Mo. 
A. 328, 126 SW 763; McCormick v. 
Moore, 134 Mo. A. 669, 114 SW 40; 
St. Joseph v. Landis, 54 Mo, A. 315. 
(2) An ordinance requiring the lay- 
ing of service pipes must contain 
specifications as to such pipes or 
the material thereof. Cass v. Peo., 
166 Ill. 126, 46 NE 729. (3) An ordi- 
nance providing that a sewer shall 
be constructed of .vitrified tile pipe 
a certain number of inches in diam- 
eter is not objectionable as not des- 
ignating the thickness of the tile 
pipe. Hynes y. Chicago, 175 Ill. 56, 
51 NE (705. (4) And where the 
specifications for house slants re- 
quired pipe of a specified internal 
diameter it was necessarily under- 
stood, in the absence of further 
specifications, that the house slants 
were to be constructed of the same 
thickness as the sewer pipe. Sheedy 
a Chicago, 22. Hie hdd eens Ne 
8 


[c] Repairs.—Under a _ charter 
providing that in constructing or re- 
pairing public works the material to 
be used must be specified with an 
estimate of the cost, an ordinance 
specifying the material to be used in 
paving a street, but not providing 
for the character of the material to 
be used in repairing it, was not in- 


valid. Barber Asphalt Pav. Co. v. 
Hezel, 155 Mo, 891, 56 SW 449, 48 
LRA 285. 

{d] Contradictory description. — 


An ordinance for a sidewalk which in 
one part directs the sidewalk to be 
constructed of plank, and in another 
part directs it to be built of stone 
with specifications in detail is too un- 
certain and contradictory to support 
a Special assessment. Hull v. Chi- 
cago, 156 Ill. 381, 40 NE 937. 

73. Cal.—Remillard v. Blake, etce., 
Co., 169 Cal. 277, 146 P 634, AnnCas 
1916D 451, 

Ill.—Chicago v, Gage, 237 Ill. 328, 
86 NE 6383; Gage v. Chicago, 201 Ill, 
93, 66 NE 374. 

Ky.—Olive Hill v. Tabor, 143 Ky. 
336, 1836 SW 649; Campbell v. South- 
ern Bitulithic Co.,, 106 SW 1189, 32 
KyL 799. 
dol uae v. St. Paul, 22 Minn. 

Miss.—Langstaff v. Durant, 111 
Miss. 818, 72 S 236, 287 [quot Cye]. 

N. J.—Beechwood Park Land Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, 
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not be specified in the ordinance or resolution -order- 
ing the improvement.’? 
by charter or statute that such specifications be 
made,’! and such a provision is mandatory."? How- 
ever, it is generally sufficient under such statutes 
that the ordinance or resolution designate the mate- 
rials in general terms,’* and under the general rule** 
reference may be made to specifications that are 
on file’® or to a general ordinance.’ If an ordinance 


But it is usually required 


Summit, 78.N. J. L. 182, 73 A 57. 

N. M.—Hodges v. Roswell, 31 N- 
M. 384, 247 P 310, 313 [quot Cyc]. 

N. Y.—Conde v. Schenectady, 164 
N. Y. 258, 58 NE 130 (asphaltum 
sheet pavement); Matter of Ransom, 
87 Misc. 1, 149 NYS 1056. y 

Tex.—Lampasas v. Huling, (Civ. 
A.), 209 SW 213, 215 [cit Cyc]. 

W. Va.—Bluefield v. McClaugherty, 
64 W. Va. 536, 63 SE 363. 

[a] General terms held sufficient. 
—(1) Asphaltum cement. Valdosta 
v. Harris, 156 Ga. 490, 119 SE 625; 
Chicago Union Tract. Co. v. Chicago, 
223 Ill, 37, 79 NE 67; Chicago Union 
Tract. Co. v. Chicago, 222 Ill. 144, 78 
NE 54; Conde v. Schenectady, 164 N. 
Y. 258,58 NE130. (2) Brick. Frank- 
fort v. Murray, 99 Ky. 422, 36 SW 
180, 18 KyL 279. (3) Cast iron. Hy- 
man y. Chicago, 188 Ill. 462, 59 NE 
10. (4) Cement. . Gage vy. Chicago, 
196 Ill. 512, 63 NE 1031; Lampasas 
v. Huling, (Tex. Civ. A.) 209 SW 213. 
(5) Concrete. Bostick v. Pernot, 165 
Ark. 581, 265 SW 356; Gage v. Chi- 
cago, 201 Ill. 93. 66 NE 374; Gage v-. 


Chicago, 196 Tll.. 512, 63 -NE | 10381. 
(6) Granite. Williams v. Bergin, 116 
Cal. 56, 47 P 877. (7) Granitoid. 


Nell v. Power, 107 SW 694, 32 KyL 
952; Hackworth v. Louisville Arti- 
ficial Stone Co., 106 Ky. 234, 50 SW 
33, 20 KyL 1789. (8) Sand. Ownby 
v. Mattoon, 306 Ill. 552, 133 NE 110. 
(9) Stone. Shannon y. Hinsdale, 180 - 
Ill. 202, 54 NE 181. (10) Vitrified 
brick. Horne v. Mehler, 64 SW 918, 
23 KyL 1176. (11) Wood. Rogers 
v. St. Paul, 22 Minn. 494, 

{[b] Kinds of asphalt.—An ordi= 
nance specifying kinds of asphalt 
for pavement and providing tests and 
specification for mixtures was held 
not invalid for uncertainty. Oak 
Park v. Chicago, etc., R. Co., 325 Ill. 
438, 156 NE 476. See Park Ridge v-. 
Wisner, 253 Ill. 360, 97 NE 677 
(‘lake asphalt’ sufficient designa- 
tion, although there are two kinds 
of lake asphalt). 

74 See supra § 2439. 

75. Cal—Grant v. Barber, 135 
Cal. 188; 67°P 127. 

‘Ida.—Williams v. Caldwell, 19 Ida. 
514, 114 P 5619. 

Ill— Waukegan v. Burnett, 268 Ill. 
448, 109 NE 277; Steele v. River For- 
est, 141 Ill. 302, 30 NE 1034; Ogden 
aes View, 121 Ill, 422, 13 NE 
Ind.—Taber v. Ferguson, 109 Ind. 
227, 9 NE 723; Greensburg v. Zoller, 
(A.) 60 NE 1007. 

Ky.—Richardson y. Mehler, 111 
Ky. 408, 68 SW 957, 28 KyL 917. 

Mass.—Bowditch v. Boston, 168 
Mass. 239, 46 NE 1026. 

Mo.—Barber Asphalt Pav. Co. v. 
Ullman, 137 Mo. 543, 88 SW 458; 
Springfield v, Jones, 180 Mo. A. 311, 
165 SW 868; Meyers v. Wood, 173 Mo. 
A. 564, 158 SW 909; Dickey v. Holmes, 
109 Mo. A. 721, 88 SW 982; Roth v. 
Hax, 68 Mo. A. 283; Galbreath v. 
heat eee A. 380. 

: -—Hodges v. Roswell, 31 N. 
ae pat gow 313 [quot Cyc]. 
: Va.—Bluefield _v. McClaugherty, 
64 W. Va. 536, 63 SE 363. x of 

76. Akers v. Kolkmeyer, 97 Mo, A. 
520, 71 SW 586; Gallaher y. Smith, 
55 Mo. A. 116; Hodges v. Roswell, 31 
oe pe oe oar Serene [quot Cyc]; 

uefield v. McClaugherty, 64 W. s 
536, 68 SE 363. a if ve 
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provides that curbing be bedded upon flat stones, 
iailure to specify the kind of flat stones will render 


the description insufficient.”7 

Description in alternative. 
that the description is sufficiently 
nation of the materials is made in 


unless the materials designated are of such widely 
different characters that the descripion amounts in 
fact to.a delegation of the duty of the municipal 
legislature to fix the character of the improvement.” 

Specification of monopolized or patented material. 
In a jurisdiction where the specification of a pat- 
ented or monopolized material in the advertisement 
for bids for an improvement is regarded by the 
courts as a stifling of competitive bidding,®° a specifi- 
cation of such a material in the ordinance or resolu- 


77. Moll v. Chicago, 194 Ill. 28, 
61 NE 1012; Beach v. Chicago, 193 
ill, 369, 61 NE 1015; Kelly v. Chi- 
eago, 193 Til, 324, 61 NE 1009; 
Nichols v. Chicago, 192 Ill. 290, 61 NE 
435; Rose v. Chicago, 188 Ill. 347, 58 
NE 933; Kuester y. Chicago, 187 Ill. 
21, 58 NE 307; Davidson v, Chicago, 
178 Ill. 582, 53 NE 3867; Lusk v. Chi- 
eago, 176 Ill. 207, 52 NE 54. But see 
Johnson vy. Peo,, 189 Ill. 83, 59 NE 
515; and supra § 2442% (as to de- 
scription of curbing). — 3 

78. Cal.—Burns v. Casey, 13 Cal. 
A, 154, 109 P 94. 

Tll.—Olnmey v. Baker, 310 Ill, 433, 
141 NE 750; Watseka y. Orebaugh, 
266 Ill. 579, 107 NE 887; Decatur v. 
Barteau, 260 Ill. 612, 103 NE 601. 

Ind.—Indiana Truck Farm Co. y. 
Schneider, 74 Ind. A. 24, 128 NE 617. 

Iowa.—Miller v. Oelwein, 155 Iowa 
706, 1386 NW 1045. 

Ky.—Ex p. Paducah, 89 SW 302, 28 
KyL 412. 


Nebr.—Richardson v, Omaha, 74 
Nebr. 297, 104 NW 172, 
N. M.—Hodges v. Roswell, 31 N. 


M, 384, 247 P 310, 313 [quot Cyc]. 

Oh.—Emmert v. Elyria, 74 Oh. St. 
185, 78 NE 269, 

Ss. D—Pettigrew v. Sioux Falls, 35 
S. D, 78, 150 NW 772. 

fa] Not a delegation of legisla- 
tive power.—Scott v. Hamilton, 4 Oh 
NPNS 1. 

{[b] Designation held sufficient.— 
(1) Asphalt, brick, or other material 
as might thereafter be determined. 
Emmert v. Elyria, 74 Oh. St. 185, 78 
NE 269. (2) Asphaltic stone, asphal- 
tic cement, plain asphalt, or brick. 
Olney v. Baker, 310 Il]. 433, 141 NE 
750. (3) Brick or granitoid. Nell v. 
Power, 107 SW 694, 32 KyL 952. (4) 
Broken limestone or other stone, 
Jones v. Chicago, 213 Ill. 92, 72 NE 
798. (5) Broken rock or clean river 
gravel. McQuiddy v. Worswick St. 
Pav, Co., 160 Cal. 9, 116 P 67. (6) 
Cinders, sand, or equivalent material. 
Indiana Truck Farm Co. v. Schneider, 


974 Ind. A. 24, 128 NE 617. (7) Cin- 
ders, sand, or gravel. Jacksonville 
R. Co. v. Jacksonville, 114 Ill. 562, 


2 NE 478. (8) Class A, or Class B 
rock. Lambert v. Marcuse, 1387 Cal. 


44, 69 P 620. (9) Free or limestone 
flagging. Connersville v. Merrill, 14 
Ind. A. 303, 42 NE 1112, (10) Half- 


inch stone or torpedo sand. Watseka 
vy, Orebaugh, 266 Ill, 579, 107 NE 887. 
(11) Lake asphalt or some equally 
good bituminous binder. Park Ridge 
v. Wisner, 253 Ill. 360, 97 NE 677. 
(12) Reinforced concrete or sheet as- 
phalt. Frankfort v. Morris, 209 Ky. 
634, 273 SW 443. (13) Sawed stone 
or concrete. Olive Hill v. Tabor, 143 


Ky. 336, 136 SW 649. (14) Stone, 
brick, or cement. Ferguson y. Cable, 
84 Kan. 576, 114 P 852. (15) Sheet 


asphalt, asphalt blocks, or bitulithic 
pavement. Baltimore v. Gahan, 104 
Mad. 145, 64 A 716. (16) Sheet as- 
phalt, asphaltic concrete, or_ bitu- 
lithic pavement. Stovall v. Jasper, 
215 Ala. 300, 110 S 317. (17) Stone 
or artificial stone. Richardson v. 


It is generally held 
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tion ordering the improvement will invalidate it;** 
but where this view is not held,82 the ordinance or 


resolution is not objectionable because it contains 


definite if desig- 
the alternative,’® 


tended.°° 
Omaha, 74 Nebr. 297, 104 NW 172. 
(18) Torpedo sand or limestone 


screenings or other material equal 
thereto for concrete purposes. Chi- 
cago v. Gage, 237 Ill. 328, 86 NE 
633. (19) Vitrified brick, bitulithic, 
bituminous macadam, or other im- 
proved material. Ex p. Paducah, 89 
SW 302, 28 Kyl 412. (20) Yellow 
pine or tamarack timber. Decatur 
vy. Barteau, 260 Ill. 612, 103 NE 601. 

79. Bluffton y. Miller, 33 Ind. A. 
521, 70 NE 989; Ferguson v. Cable, 
84 Kan. 576, 114 P 852; Nell v. Power, 
107 SW 694, 32 KyL 952; Rich Hill 
v. Donnan, 82 Mo, A. 386. 

[a] Designation held insufficient. 
—(1) Asphalt, brick, or bituminous 
paving blocks. Bluffton vy. Miller, 33 
Ind. A. 521, 70 NE 989. (2) Wood, 
stone, or brick sidewalks. Rich Hill 
v. Donnan, 82 Mo. A. 386. 

80. See infra § 2496. 

81. Hyde v. Wilde, 51 Cal. A. 82, 
196 P 118; Rockford v. Armour, 290 
Tll. 425, 125 NE 356; Rossville v. 
Smith, 256 Ill. 302, 100 NH 292; Sie- 
gel v. Chicago, 223 Ill. 428, 79 NE 
280, 7 AnnCas 104; McCutcheon vy. 
Shreveport, 157 La, 699, 102 S 8765. 

82. See infra § 2497. 

83. McInturff. v. Hutchinson, 74 
Kan? (898, 87 ~P°'°887; Bunker’ »v. 
Hutchinson, 74 Kan. 651, 87 P 884; 
Gilsonite Constr. Co. v. Arkansas 
McAlester Coal Co., 205 Mo. 49, 103 
SW 93; Custer v. Springfield, 167 Mo. 
A. 354, 151.SW 759; Milner’v.' Tren- 
ton, 80 No dod, 203,17 7b Aloe o | Bye 
v. Atlantie City, 73 N. J. L. 402, 64 
A 1056. 

84. See supra this section. 

85. Cal.—McQuiddy v. Worswick 
St): Pav. Co.) 160 'Cale'9, 116 P67: 

Tll.— Waukegan v. Burnett, 268 Ill. 
448, 109 NE 277; Woods vy. Chicago, 
1385 Ill. 582, 26 NE 608. 

Mo.—Sheehan vy. Gleeson, 46 Mo. 


100, 

N. M.—Hodges v. Roswell, 31 N. 
M, 384, 247 P 310, 313 [quot Cyc]. 

Tex.—Lampasas v. Huling, (Civ. 
A.) 209 SW 213. 

fa] When quantity can be readily 
computed it is sufficient. Waukegan 
v. Burnett, 268 Ill. 448, 109 NE 277. 

86. Mill Valley v. Massachusetts 
Bonding, etc., Co., 68 Cal. A. 372, 229 
P 891; Chicago Union Tract. Co. vy, 
Chicago, 222 Ill, 144, 78 NE 54; Perry 
v. Peo., 206 Ill. 334, 69 NE 63; Sawyer 
v. Chicago, 183 Ill. 57, 55 NE 645; 
Woods v. Chicago, 135 Ill. 582, 26 
NE 608; Sheehan v. Gleeson, 46 Mo, 
100; Lampasas v. Huling, (Tex. Civ. 
A.) 209 SW 213. See Thoits v. Byx- 
bee, 34 Cal. A. 226, 167 P 166 (street 
improvement proceedings under the 
Vrooman Act, aS amended by St. 
[1913] p 402 and the Improvement 
Bond Act of 1915, were not invalid 
because the specifications with refer- 
ence to the concrete to be used au- 
thorized the superintendent of streets 
to change the proportions of sand 
and rock, and to determine the num- 
ber of revolutions of the drum for 
mixing each batch of concrete). See 
also Hodges v. Roswell, 31 N. M. 


such a specification.®? 

Quantity and proportion of materials, otherwise 
sufficiently designated,’* need not be specified.85 
the material is a composite one, the precise propor- 
tions of the ingredients need not be given.’¢ 

[§ 244314] (f) Construction. 
what improvements are authorized under an ordi- 
nance frequently becomes one of construction’? to 
which the rules governing the construction of ordi- 
nances in general may be applied.88 
must be given their ordinary meaning®® unless the 
context shows that a different meaning was in- 
Among terms and phrases that have re- 


If 


The question of 
Words used 


384, 247 P 310, 313 [quot Cyc]. 

87. See Chicago v. Sullivan Mach. 
Co., 269 Ill. 58, 109 NE 696; Chicago 
v. MacChesney, 240 Ill. 174, 88 NE 
560; Sedalia y. Smith, 206 Mo. 346, 
rs SW 15; and cases infra this sec- 
ion. 

[a] Ordinance changin street 
grade, directing panda mhneae pro- 
ceedings to acquire necessary rights, 
and providing for payment of cost 
of improvement by special assess- 
ment, was construed as not referring 
to a physical improvement. Pratt v. 
Seattle, 111 Wash. 104, 189 P 565. 
Pye See supra §§ 901-919 in 43 

[a]. Thus it has been held that: 
(1) The ordinance should be con- 
strued, if possible, so as not to ren- 
der it invalid. Highwood vy. Chicago, 
etc., R. Co., 268 Ill. 482, 100 NE 270. 
(2) It should be given a reasonable 
and not a_ strained construction. 
Highwood v. Chicago, ete, R. Co., 
supra. (8) All its parts should be 
construed together. Highwood vy. 
Chicago, etc., R..Co., supra. (4)-It 
should be construed in connection 
with an engineer’s estimate accom- 
panying it or referred to in it. Chi- 
Ree v., Huleatt, 276 Ill. 466, 114 NE 

{[b] In light of existing state of 
affairs.—A municipal ordinance au- 
thorizing a “widening to be made 
twenty feet eastwardly from the 
eastern side of” a street refers to the 
state of things existing at the date 
of the ordinance, and not at the date 
of a prior statute providing for a 
highway. Hazlehurst vy. Baltimore, 
37 Ma. .199: 

{c] Where catch-basins and cul- 
verts are specifically mentioned in a 
resolution for improvement they are 
a part thereof. Wilce v. Cheney, 93 
Wash, 422, 161 P 72, " 

89. Ark.—Wells v. North Little 
Rock St. Impr. Dist. No. 31, 169 Ark. 
39, 272 SW 845, 

Cal.—Dyer v. Chase, 52 Cal. 440. 

D. C.—Johnson y. District of Co- 
lumbia, 17 D,.C. 21. 

Mass.—Somerville Middlesex, 
122 Mass, 292. 

Mo.—St. Louis v. Breuer, 223° SW 
108; Fellows v. Dorsey, 171 Mo. A. 
289, 157 SW 995. 

Or.—Austin v. Tillamook City, 254 
P 819. 

Pa.—Avonmere v. Taylor, 85 Pa. 
Super. 571; Carlisle v. Welsh, 74 Pa. 
Super, 255. 

Wash.—MeAllister  v. 
Wash, 272, 37 P 447, 658. 

See Peo. vy. Freeman, 301 Ill. 562, 
134 NE 121 (description construed 
as referring to traveled way and not 
to street as originally laid out). 

90. Ill—Oak Park vy. Chicago, etc., 
R. Co., 325-11]. 488, 156 NE 476. 

Mich.—Cuming v. Grand Rapids, 46 
Mich, 150, 9 NW 141. 

Mo.—Fellows v. Dorsey, 171 Mo. A, 
289, 157 SW 995, 

N, Y.—Matter of One Hundred and 
Thirty Sixth St, 127 App. Diy. 672, 
PLEIN os SEOs 


Vv. 


Tacoma, 9 


984 [44 C.J.] 


ceived judicial interpretation®* are: ‘* Adjacent prop- 
erty,’’®2 ‘‘avenue,’’®* ‘‘construction,’’®* ‘‘establish- 
ing grade of street,’’® ‘‘grade and pave streets, 
‘improve a street,’’®? ‘‘improvement,’’°* ‘‘open 
street to river,’’®? ‘‘present roadway,’’? ‘‘publie 


904, 66 as 
expense,’’? ‘‘removal,’’? ‘ DOORN aN sidewalks 


abutting on said street,’’> ‘‘street. 


providing for paving a street from one intersecting 
street to another does not necessarily mean from 
the nearest lines of such intersecting streets.’ 
ordinance providing for a street improvement pre- 
vails over a previous ordinance in conflict there- 
An improvement must conform to the de- 
scription in the ordinance,® and a part only of the 


with. 


Pa.—Wolff Chemical Co. v. Phila- 
deiphia, 15 Pa. Dist. 135. 

Wash.—Waldy v. Seattle, 93 Wash. 
407, 161 P 65. : 

[a] Expense of opening street 
may be regarded as within scope of 
ordinance for improvement of street. 
Wolff Chemical Co. v. Philadelphia, 
15 Pa. Dist. 135. : : 

91. See cases passim this section, 

92. Dunker v. Des Moines, 160 
Iowa 567, 142 NW 207. 

93. St. Louis v. Breuer, (Mo.) 223 
SW 108 (meaning street, not boule- 
vard). 

94. Waldy v. Seattle, 93 Wash. 407, 
161 P 65 (including reconstruction). 

95. Austin v. Tillamook City, 
,(Or.) 254 P 819 (meaning “marking” 
grade). : 

96. Wells v. North Little Rock St. 
Impr. Dist. No. 31, 169 Ark. 39, 272 
SW 845 (ordinance authorizing street 
improvement district to grade and 
pave streets does not include power 
to construct curbs, gutters, and storm 
sewers). 

97. See cases infra this note. 

[a] Authority to improve a street 
(1) ‘has been held to authorize the 
adjustment of sewers (Delamater v. 
Chicago, 158 Ill. 575, 42 NE 444); 
(2) the laying of gutters (Scranton 
v. Blair, 2 Pa. C. Pl. 2381), and. (3) 
setting of curbs (Spokane vy. Browne, 
8 Wash. 317, 36 P 26) (4) or curb- 
ing and guttering (Owens v. Marion, 
127 Iowa 469, 103 NW 381). (5) 
And it has also been held that plac- 
ing of catch-basins may be consid- 
ered a necessary part of a street im- 
provement. Vane v. Evanston, 150 
Ill. 616, 37 NE 901. 

98. Wolff Chemical Co. vy, Phila- 
delphia, 15 Pa. Dist. 135. 

99. Matter of One Hundred and 
Thirty Sixth St., 127 App. Div. 672, 
111 NYS 916 (as authorizing the con- 
demnation of land’to bulkhead line 
and not merely to high-water mark). 

1, Oak. Park v. Chicago, etc, R. 
Co., 325 Ill. 438, 156 NE 476 (includ- 
ing only roadway already paved, ex- 
cluding curb and gutter). 

2. Carlisle v. Welsh, 74 Pa, Super. 
255 (excluding assessment against 
abutting owners). 

3. Somerville v. Middlesex, 122 
Mass. 292 (an order of the city coun- 
cil directing a committee to remove 
all fences and structures encroaching 
upon the limits of a certain street, as 
shown by a certain plan, was not an 
order for laying out or widening a 
street). 

4, Oak Park vy. Chicago, ete, R. 
Co., 325 Ill. 438, 156 NE 476. 

5. Oak Park v. Chicago, etc., R. 
Co., supra. 

6. See cases infra this note. 


[a] Not including alley.—Wilbur 
v. Springfield, 123 Ill. 395, 14 NE 
871. 

{b] Not including sidewalk. — 


Dyer v. Chase, 52 Cal. 440; McAllis- 
ter’ iv, Tacoma,’ 9 "Wash. 9272.4 37. P 


includifig square.—(1) 
Authority to pave a street that ap- 
proaches a public square does not 


— 
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An ordinance 


An 


authorize paving the square (John- 
son vy, District of Columbia, 17 D. C. 
21; Avonmore vy. Taylor, 85 Pa. Super. 
571), (2) although it will apply to 
short semicircular arms_ extending 
out from the street (Cuming vy. 
Grand Rapids, 46 Mich. 150, 9 NW 
141). 

“4 In re Murphy, 20 Hun (N. Y.) 
346; Pittsburg v. Cluley, 74 Pa. 
259. 


8. Holdom v. Chicago, 169 Ill. 109, 
48 NE 164. But see Holswade v. 
Huntington, 96 W. Va. 124, 122 SE 
449 (where an ordinance specifying 
paving to be done was construed not 
to shift. the burden of a street car 
company to property owners). 

9. Cal.—Fay v. Reed, 128 Cal. 357, 
60 P 927; Stockton v. Whitmore, 50 
Cal,. 554. 

Ill.—Linecoln v. Harts, 250 Ill. 273, 
95 NE 200; St. John v. East St. Louis, 
136 Ill. 207,.27 NE 548. 

Ma.—Smyrk v. Sharp, 82 Md. 97, 33 
A 411. 

Mass.—Atty.-Gen. v. Old Colony, 
ete., R. Co., 12 Allen 404. 

N. Y.—Peo. v. Brooklyn, 89 Hun 
241, 35 NYS. 91. 

Or.—Manley v. Marshfield, 88 Or. 
482, 172 P 488, 490 [cit Cyc]. 

Pa.—Hershberger v. Pittsburgh, 
115 Pa. 78, 8 A 381; Avonmore v. Tay- 
lor, 85 Pa. Super. 571. 

Wash.—La Franchi v. Seattle, 78 
Wash. 158, 138 P 659. 

[a] Roadway, designated for a 
paving improvement generally, in- 
cludes only the width of improve- 
ment between inner curbs. Oak Park 
v. Chicago, etc., R. Co., 325 Ill. 438, 
156 NE 476. 

[b] Rule does not apply to a case 
where the resolution is ambiguous 
and contains contradictory  provi- 
sions. Piedmont Pay. Co. v. Allman, 
136 Cal. 88, 68 P 493; Southwest Pay. 
es v. Wilson, 57 Cal. A: 251, 206 P 

Stockton v. Whitmore, 50 Cal. 
554; Manley v. Marshfield, 88 Or. 
482, 172 P 488, 490 [cit Cyc]. 

11. Basis or plan of improvement: 
Generally see supra §§ 2364-2374, 

2426-2428, 

In contract see infra §§ 2500, 2521. 
In notice see supra § 2411. 
In preliminary ordinance see supra 

§ 2403. 

12. See Waukegan v. Burnett, 234 
Ill, 460, 84 NI 1061; and cases infra 


this section. 

13. .Haegele v. Mallinckrodt, 46 
Mo, 577; Ford y. Great Falls, 46 Mont. 
292, 127 P 1004; Pioneer Real Hstate 
ne %.. Portland, 119) ,Or jal, 247 i P 

[a] May provide that contractor 
shall keep in repair for a certain 
period. Sedalia v. Smith, 206 Mo. 346, 
104 SW 15. 

14, Williams vy. Bisagno, 


4 Cal. 
Unrep. Cas. 305, 34 P 640. 


15. See statutory and charter pro- 
visions, 
16. See Ford v. Great Falls, 46 


Mont. 292, 127 P 1004; and infra text 
and note 24. 


17. See Ford v. Great Falls, 46 


For later cases, developments and changes in the law see cumulative Annotations, 


a? 


[§§ 24431-2444 


improvement ordered may not be lawfully made."° 

[§ 2444] (4) Provision for Mode of Making Im- 
The improvement ordinance or reso- 
lution must also make some provision for a method 
of carrying out the improvement within the reason- 
able exercise of the municipal power to make public 
improvements,” the details of which may be incor- 
porated in the ordinance or resolution itself'* or in 
another ordinance referred to,1* or may, as permitted 
in some places and under some statutes and char- 
ters,!° be left to the determination of a proper 
board?® or officer;'7 and if the method provided is 
arbitrary or oppressive the ordinance or resolution 
is invalid,'® and may be set aside in any proceeding 


Mont. 292, 127 P 1004; and infra text 
and note 24, 2 

[a] Engineer and successful bid- 
der.— Valdosta v. Harris, 156 Ga. 490, 
119 SE 625. 

18. See cases infra this note. 

[a] Sewer improvement.—(1) Or- 
dering a sewer to be constructed in 
such a manner as to injure the road 
bed of a railway. Danbury, etc., R. 
Co. v. Norwalk, 37 Conn. 109. (2) Or- 
dering a sewer to be laid in a district 
which already has adequate sewerage 
facilities, merely to satisfy the needs 
of outlying districts. Robertson 
Lumber Co. ¥. Grand Forks, 27 N. D. 
556, 147 NW 249. (3) Ordering the 
placing of an unnecessarily large 
number of house connection slants. 
Gage v. Chicago, 191 Ill. 210, 60 NE 
896. (4) Providing for the discharge 
of a sewer upon private property. 
Butler v. Thomasville, 74 Ga. 570; 
oe te as vy. Worcester, 121 Mass. 

[b] Sidewalk improvement.—(1) 
Ordering the construction of a ce- 
ment sidewalk in front of a vacant 
lot, where a new plank walk had been 
laid pursuant to a municipal ordi- 
nance only six months before. Hawes 
v. Chicago, 158 Ill, 653, 42 NE 373, 
30 LRA 225. (2) So ordering the al- 
teration of parts of a sidewalk as to 
make the walk dangerously irregular. 
McGuire v. East Cleveland, 25 Oh. 
Cir, 2Ct 457. 

[ec] Street improvement. — (1) 
Failing to provide for culverts to 
protect abutting property from an 
overflow of water caused by the con- 
struction of the roadway through 
adjacent lands. Dilly v. Henderson, 
(lowa) 118 NW 750. (2) Ordering 
the construction of a brick pavement, 
where the pavement of cedar blocks 
was’ in good condition. McFarlane 
v. Chicago, 185 Ill. 242, 57 NE 12, 
(3) Ordering the construction of a 
railroad bridge over a street at the 
expense ‘of the abutting property 
owners, Bloomington vy, Chicago, 
etc., R. Co., 184 Ill. 451, 26 NE 366. 
(4) Ordering the excavation of a 
street in such a manner as to cause a 
withdrawal of the lateral support to 
plaintiff’s land. Covington v. Sim- 
rall, 14 KyL 896. (5) Ordering the 
extension of a street through rail- 
way yards in such a way as to ren- 
der them useless. Ft. Wayne v. Lake 
Shore, ete.,, R. Co., 132 Ind. 558, 32 
NE 215, 32 AmSR 277, 18 LRA 367. 
(6) Ordering the tearing up of good 
macadamized pavement in order to 
replace it with an asphalt pavement. 
Wilkin v. Robinson, 292 Ill. 510, 127 
NE 90; Chicago y. Brown, 205 Ill. 
568, 69 NE 65. (7) Ordering un- 
necessarily elaborate embellishments 
for a pleasure driveway. South Park 
Comrs. v. Pearce, 248 Til. 578, 94 NE 
33, 32 LRANS 1056. 

[d] Water supply improvement.— 
Ordering the construction of a nine 
thousand dollar pipe line in order to 
supply water to ten houses in an iso- 
ieee past i a street. Chicago v. 

unicipa ngineerin ete. A 
Ill, 614, 127 NE 65. hee bigan 


mw hey 
same title, page and note number, ~ 


™, J LAR 


§§ 2444-2448] 


in which the question as to its validity may arise,!® 
and its execution may be enjoined.?° But, except 
by force of a mandatory requirement to that effect,?+ 
the time within which the work shall be done need 
not be specified ;?? but it has been held that, where 
time for completion has been prescribed in an ordi- 
nance, authority to extend such time cannot be dele- 
gated.?8 

By committee or officer. Under a provision to that 
effect?+ a committee or officer may or must, as the 
case may be, be appointed to exercise and carry out 
an improvement ordinance or resolution,?> but the 
council may appoint one of its standing committees 
a special committee for this purpose,?* unless the 
manner of appointment be otherwise provided for.27 
The committee or officer acts in an executive capac- 
ity and must be governed by the ordinance,?* but 
may exercise discretion as to minor details.29 The 
action of a committee need not be while in session as 
an organized body.°*° 

[§ 2445] (5) Provision Directing Property Owner 
To Make Improvement.*t| Where the municipal au- 
thorities, before they can make an improvement, are 
required to give the abutting owner an opportunity 
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to make it himself,?? the ordinance for the improve- 
ment should contain a provision notifying the owner 
as to his rights, where no other notice has been 
given him;** and even where the right of an owner 
to make the improvement is only permissive,** it is 
proper for the municipal authorities to grant such 
permission in the ordinance providing for the im- 
provement.*° 

[§ 2446] (6) Provision for Selection of Material 
by Owners.*° Where the property owners are per- 
mitted by the statute to select the materials for 
the improvement,*" it is proper for the ordinance 
or resolution ordering the improvement to contain 
a provision calling the attention of the property 
owners to their statutory privilege;#® but the ordi- 
nance will be invalid if it attempts to limit the time 
allowed by the statute for such selection.®9 

[§ 2447-2448] (7) Provision as to Bids*® or Con- 
tract.4: Unless a statute otherwise expressly pro- 
vides,*? the ordinance or resolution ordering an 
improvement need not prescribe the mode of adver- 
tising for bids,** nor need it prescribe the form and 
contents of the contract,** although it may properly 
do so.*® On the other hand, any charter or statu- 


19. See infra § 2469. 

20. See infra § 2468. 

21. See statutory and charter pro- 
visions. 

22. Gist v. Rackliffe-Gibson Con- 
str. Co., 224 Mo- 369, 123 SW 921 


[overr Rackliff v. Peters, 136 Mo. A. 
168, 115 SW 503] (construing L. 
f1903] p 64 § 9; St. Annot. [1906] 
§ 5747-9); St. Louis v. Bressler, 56 
Mo. 350; Carlin v. Cavender, 56 Mo. 
286; Strassheim v. Jerman, 56 Mo. 
104; Barber Asphalt Paving Co. v. 
Kansas City Hydraulic Press Brick 
Co. £70 Mo, ~A."'503,° 156 SW “749; 
Halsey v. Richardson, 139 Mo. A. 
157, 122 SW 326; Brigham v. Hick- 
man, 136 Mo. A. 216, 116 SW 449; 
Allen v. La Force, 95 Mo. A. 324, 68 
SW 1057; Mann vy. Jersey City, 24 
N.. J. L. 662. 

23. Maplewood v. Martha Inv. Co., 
(Mo. A.) 267 SW 63 (to city engi- 
neer). 

24. See statutory and charter pro- 
visions. 

25. Ark.—Carswell v. 
127 Ark. 110, 191 SW 935. 

Cal.—McQuiddy v. Worswick St. 
Pave..©o., 160 Cal, '9,°116 P °67. 

Conn.—Hough v. Bridgeport, 57 
Conn. 290, 18 A 102, 


Hammock, 


Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625. 
Ida.—Veatch v. Gibson, 29 Ida. 


609, 160 P 1112. 


1ll.—Chicago v. Lord, 277 Ill. 397, 
115 NE 543. 
Md.—State v. Kirkley, 29 Md. 85. 


Mass.—Shea vy. Milford, 145 Mass. 
528, 14 NE 764. 

De cre y. Gleeson, 46 Mo. 

0. 

N. Y.—Matter of Mt. Vernon, 64 
App. Div. 619, 72 NYS 1097. 

Pa.—McKeesport y. Harrison, 17 
PittsbLegJNS 57. 

[a] Whether committee must he 
appointed for construction of sewer- 
age system depends on which of two 
authorized methods of procedure is 
adopted by the city. Veatch v. Gib- 
son, 29 Ida. 609, 160 P 1112, 

[b] Removal of commissioners.— 
Carswell v. Hammock, 127 Ark. 110, 
191 SW 935. 

26. Hough  v. Bridgeport, By) 
Conn. 290, 18 A 102, 

27. Valdosta v. Harris, 156 Ga. 
490, 119 SE 625; State v. Kirkley, 29 
Md. 85; Matter of Mt. Vernon, 64 App. 
Div. 619, 72 NYS 1097; In re New 
York, 72 NYS 878. 


28. Sheehan v. Gleeson, 46 Mo. 
100. 
29. McQuiddy v. Worswick S8t. 


Pay. Co., 160 Cal. 9, 116 P 67; Shea 


v. Milford, 145 Mass. 528, 14 NE 764. 

[a] Discretion given in ordinance. 
—Thoits v. Byxbee, 345 Cals A.* 22:6, 
167 P 166; Chicago v. Le Moyne, 943 
Di. 379, 90 NE 746; Parker v. New 
Brunswick, 30 N. ai L. 395 [aff 32 


Ned. W548]: 

30. Shea v. Milford, 145 Mass. 
528, 14 NE 764 (a committee ap- 
pointed by a town to take charge of 
the erection of a building are agents 
of the town, and can act by agree- 
ment of the members separately ob- 
tained). 

31. Right or duty of such owner 
to make improvement see supra §§ 
2354-2363. 

32. See supra § 2354 et seq. 

33. Western Springs v. Hill, 177 
Ill. 634, 638, 52 NE 959. 

“The plain intention of the legis- 
lature is that the ordinance itself 
should contain -a provision, allowing 
the building or renewing of the side- 
walk in the manner stated. It is 
true, that the law gives the owner 
the privilege of building his side- 
walk for himself within a certain 
time, but the municipality is to in- 
dicate, in the ordinance passed by it, 
that the exercise of such privilege 
is to be allowed to him. The statute 
makes no provision for giving notice 
to the property owner, that he will 
be allowed to exercise such privilege, 
otherwise than by the contents of the 
ordinance itself. In addition to this, 
the provision allowing the building 
of the sidewalk by the property own- 
er should be inserted in the ordinance 
as a guide to the persons to be ap- 
pointed to make an estimate of the 
cost of the improvement, contem- 
plated by the ordinance.” Western 
Springs v. Hill, supra. 

34. See supra § 23854. 

35. Drew v. Geneva, 150 Ind. 662, 
50 NE 871; 42 LRA 814; Zalesky v. 
Cedar Rapids, 118 Iowa 714, 92 NW 
657; Frankfort v. Murray, 99 Ky. 
422, 36 SW 180, 18 Kyl 279; Meek 
vy. Collinwood, 10 Oh. Cir. Ct. N. S. 
9, 30 Oh. Cir. Ct. 63, 

[a] Form of provision.—The ordi- 
nance is not invalid because the no- 
tice to the property owner to make 
the improvement was in the form of 
a mandatory order, instead of a per- 
missive direction. Frankfort v. Mur- 
ray, 99 Ky. 422, 36 SW 180, 18 KyL 
279. 

36. Materials to be used: 
Generally see supra §§ 2367-2369, 


2467, 
Under contract see infra §§ 2500, 


37. See supra § 2376. 


. 38. Gilsonite Constr. Co. v. Arkan- 
sas McAlester Coal Co., 205 Mo. 49, 
103 SW 93; Barber Asphalt Pav. Co. 
v. Field, 188 Mo. 182, 86 SW 866; 
State v. Board of Public Works, 
(Mo. A.) 202 SW 263; Barber Asphalt 
Pav. Co. v. Kansas City Hydraulic 
Press ees Co., 170° Mo. A. 503, 156 


SW 7 

nen State v. Board © of Public 
Works, (Mo. A.) 202° SW 263. 

40. Bids generally see infra §§ 


2490-2514. 

41. Contracts sehelemiry see infra 
§ 2484 et seq. 

42. Effect of statutory provisions 
see infra text and notes 46-51. 

43. Himmelman y. Byrne, 41 Cal. 
500; Heman Constr. Co. v. Lyon, 27T 


Mo. 628, 211 SW 68; Bambrick yv. 
Campbell, 37 Mo. A. 460. 
[a] Statutory requirement that 


the advertisement must be provided 
for by an ordinance does not impli- 
edly require that this be done by the 
ordinance ordering the improvement. 
sae oe v. Campbell, 37 Mo. A. 

44. See cases infra this note. 

[a] Time for completion of work 
by contractor.—(1) An ordinance or 
resolution for an improvement is not 
void for indefiniteness because it 
fails to specify the time in which 
the work under the contract must 
be completed. Carlin v. Cavender, 
56 Mo. 286; Strassheim v. Jerman, 
56 Mo. 104; Barber Asphalt Pay. Co. 
v. Kansas City Hydraulic Press Brick 
Co,, 170 Mo. A. 5038, 156 SW 749; 
Halsey v. Richardson, 139 Mo, A. 157, 
122 SW 326; Allen y. La Force, 95 Mo. 
A, 324,.68 SW 1057. (2) And if it 
does purport to fix a time, the fact 
that such time is not capable of 
definite ascertainment, but depends 
on the happening of future contin- 
gencies, does not invalidate the ordi- 
nance. Gist v. Rackliffe-Gibson 
Constr. Co., 224 Mo. 369, 1238 SW 921 
{overr Rackliff v. Peters, 136 Mo. A. 
168, 115 SW 503]. (3) But it has 
been held that if the ordinance does 
not specify the time for completion 
of the work, such specification may 
not be written into the contract by 
a ministerial officer. Hilgert v. Bar- 
ber Asphalt Pay. Co., 107 Mo. A. 385, 


81 SW 496. 
45. See cases infra this note. 
[a] Provision that contractor 


guarantee the improvement for a 
stated period of time is not invalid 
as increasing the burden of the cost 
of the improvement to property own- 
ers beyond that essential to the im- 
provement. Halsey v. Lake View, 


286 [44 C.J.] 
tory requirements as to a designation or specifica- 
tion of the character of the contract for improve- 
ment work*® must be complied with to render the 
same valid;4? such requirements may not be dis- 
pensed with because the expense of the improvement 
is to be borne by the contractor in consideration of a 
privilege granted him;*® and under a charter provi- 
sion requiring the date for receiving bids to be fixed, 
the date left blank in an ordinance may not be filled 
in by a ministerial officer.*9 An ordinance provid- 
ing for an improvement does not incorporate the 
provisions of an invalid contract attached to plans 
and specifications on file by a mere reference to the 
description of the improvement contained in such 
plans and specifications.°° It has been held that an 
ordinance is not void because it provides for a 
single contract to improve upon both sides of the 
street, although it was urged that there could be no 
proper apportionment of the cost.5+ 

Submission of samples. The ordinance may re- 
quire that samples of paving be submitted,®? and 
~that the same be guaranteed for a period of years.®* 

Laborers and wages. A provision that a contrac- 
tor shall employ only competent and faithful labor- 
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[8§ 9448-2449 . 


ers and dismiss any employee failing to perform 

work satisfactory to the city authorities, merely 

allows the city to dismiss an incompetent or unfaith- ; 
ful laborer®4 and does not invalidate the improve- 

ment proceeding.®®> A general ordinance restricting 

the hiring of labor to members of labor unions will 

not invalidate an improvement ordinance into which . 
it is not incorporated.®* An ordinance providing 

the minimum wage to be paid to laborers may not 

be unreasonable.®? 

[§ 2449] (8) Provision for Payment; Benefits. 
Although it has been held that in the absence of a 
requirement in the statute the ordinance or resolu- 
tion need not state how the improvement shall be 
paid for,®* it would seem that property owners 
affected must be advised of the manner in which the 
expense of an improvement will be defrayed,°*® and 
what portion of it is to be paid for by special assess- 
ment.®° Unless the statute definitely fixes the man- 
ner in which the cost of the improvement is to be 
defrayed,®! the ordinance or resolution ordering the 
improvement is generally required to contain a pro- 
vision apprising the property owner as to such 
fact,®°2 and where it fails to do so,®* or where the 


188 Ill. 540, 59 NE 234; Morton _v. 
Sullivan, 96 SW 807, 29 KyL 943; Se- 
dalia v. Dogherty, 206 Mo. 372, 104 
SW 22; Sedalia v. Dugan, 206 Mo. 
370, 104 SW 23; Sedalia v. Smith, 206 
Mo. 346, 104 SW 15; Barber Asphalt 
Pay. Co. v. Kansas City Hydraulic 
Press Brick Co., 170 Mo. A. 503, 156 
SW 749; Peo. v. Featherstonhaugh, 


4 N. Y. 112, 64 NE’802, 60 LRA 
68. 
‘ {b] Provision that samples of the 


material be submitted by bidders is 
not an unreasonable restraint upon 
competitive bidding. Chicago v. 
Singer, 202 Ill. 75, 66 NE 874; Halsey 
or Lake View, 188 Ill. 540, 59 NE 
34, 

[ec] Provision as to llability of 
contractor in tort.—An ordinance is 
not invalid for providing in effect 
that the contractor is responsible for 
the consequences of his negligence in 
constructing the improvement, since 
such provision is but declaratory of 
the law, and does not attempt to vary 
the rights and liabilities of the con- 
tractor, or of the municipality. Mc- 
Quiddy v. Worswick St. Pav. Co., 
160,Cal,..9,, 116, P 67, 

[dad] Clerical error.—The fact that 
an ordinance directing the city engi- 
neer to advertise for bids for a pro- 
posed street improvement provided 
that the “highest” bid might be ac- 
cepted does not invalidate the pro- 
ceedings. Frazier v. Rockport, 199 
Mo. A. 80, 202 SW 266. 

46. See statutory and charter pro- 
visions. 

47. U. S.—Pennsylvania Co.  v. 
Cole, 132 Fed. 668. 
ea ag peace ai v. Byrne, 41 Cal. 

Ga.—Moore vy. Ashburn Citizens’ 
Bank, 19 Ga. A. 593, 91 SE 932. 

T)).—Rockford v. Armour, 290 Ill, 
425, 125 NE 356. 

Mo.—Bambrick v, Campbell, 37 Mo. 
A. 460. 

48. Belt v. St. Louis, 161 Mo. 371, 
61 SW 658. ; 

49. Pennsylvania Co, v. Cole, 132 


Fed. 668 

50. Cole v. Peo., 161 Ill. 16, 438 
NE 607; Halsey v. Richardson, 139 
Mo. A. 157, 122 SW 326; Hilgert v. 
Barber Asphalt Pav. Co., 107 Mo, A. 
385, 81 SW 496. 

Incorporation of plans and speci- 
fications by reference in ordinance 
see Supra § 2427. 

51. Elder v. Cassilly, 54 SW 836, 
21 KyL 1274. 

52. Chicago v. Singer, 202 Ill. 75, 


66 NE 874; Halsey v. Lake View, 
188 Ill. 540, 59 NE 234. 

53. Halsey v. Lake View, supra. 

54. McQuiddy v. Worswick St. 
Pav. Co., 160 Cal. 9, 116 P 67._ 

55. McQuiddy v. Worswick St. 
Pav, Co., supra, 

56. Treat v. Peo., 195 Ill. 196, 62 
NE 891. 

57. Wagner v. Milwaukee, 180 
Wis. 640, 192 NW_ 994. 

58. Ziegler v. Chicago, 213 Ill. 61, 
72 NE 719; Terrell v. Paducah,._92 
SW 310, 28 KyL 1237, 5 LRANS 289; 
Leak v. Wadesboro, 186 N. C. 683, 
121 SE 12. 

[a] Matter left to commissioner. 
—Lovington y. Gregory, 287 Ill. 169, 
122 NE 504. 

[b] In Alaska discretion to levy 
a tax for an improvement on abut- 
ting owners must be exercised when 
the petition for improvement is 
heard. In re Ketchikan Delinquent 
Tax Roll, 293 Fed. 577. 

59. See Greenville v. Harvie, 79 
Miss. 754, 31 S 425; and cases infra 
this section, 

60. Greenville v. Harvie, 
and infra text and note 71, 

61. See cases infra this note. 

[a] Reason for rule—‘There is 
nothing in the point that the council 
should have directed that the walks 
be built ‘at the expense of the’ ad- 
joining lots, for this was expressly 
directed in the charter, and the coun- 
cil had no discretion in the matter. 
The council could not relieve the 
property fronting on the walk from 
the burden, even if it so desired, and 
its direction, one way or the other, 
was__—ineediess.”’ Scott County v. 
Hinds, 50 Minn. 204, 208, 52 NW 523. 

[b] Mlustrations.—(1) Where a 
city charter provides that the ex- 
pense of constructing . sidewalks, 
where the owners of the adjoining 
property fail to do so on notice, shall 
be assessed against the adjoining 
lots, it is unnecessary for the city 
council when directing that the walk 
be constructed, the lot owners havy- 
ing failed to build, to specially di- 
rect that such construction shall be 
at the expense of the lots adjoining 
the walks. Scott County vy. Hinds, 50 
Minn. 204, 52 NW 523. (2) Where 
the municipal charter provides that 
each abutting lot shall be assessed a 
full half of the cost of street im- 
provements, an ordinance for paving 
is valid, although its body does not 
state that the cost will be assessed 
against the property benefited, the 


supra; 


owners having been notified thereof 
by the improvement notice and be- 
ing presumed to know the charter 
provisions. Dennis v. Willamina, 80 
Or. 486, 157 P 799. 2 

{c] Where the improvement is 
general as distinguished from local, 
and the city is in any event required 
to pay for it, a provision of the stat- 
ute that ordinances for public im- 
provements. shall prescribe how the 
cost of the work is to be defrayed 
is in this respect directory merely, 
since the improvement can be paid 
for only out of the money in the 
treasury, or the equivalent thereof, 
mainly out of the money it may 
raise by general taxation and de- 
posit in its treasury. Terrell v. 
Paducah, 92 SW 310, 28 KyL 1237,5 
LRANS. 289. 

62. See cases infra this section. 

[a] Law in force at the time of 
passage of the ordinance fixing the 
manner of defraying expenses pre- 
vails although such law was passed 
after the passage of the resolution 
of necessity for improvement, King 
v. Dayton, 6 OHNPNS 369. 

[b] Incorporation by reference to 
prior resolution.—Cincinnati v. Good- 
man, 5 Oh. Dec. (Reprint) 365, 5 - 
AmLRee 153. 

63. U. S—In re Ketchikan Delin- 
quent Tax Roll, 293 Fed. 577. 

Ky.—Elizabethtown vy. Purcell, 219 
Ky. 554, 293 SW 1096. : 

Miss.—Greenville v. Harvie, 79 
Miss. 754, 31 S 425. 

N, J.—Locker v. South Amboy, 62 
NeAl. da. 18754034. 687, 

SE Spot re Titusville St., 3 Pa. Dist. 

Wis.—Drummond y. Eau Claire, 79 
Wis. 97, 48 NW 244, 

41 320. Ce Ope Bs 


Ont.—Re Nichol, 
577. 

[a] “Special improvements” in an 
ordinance providing for the same 
does not. of itself import that the 
owners of abutting lots shall bear the 
whole expense thereof. Greenville y. 
Harvie, 79 Miss..754, 81 S 425. 

[b] Provision as to payment of 
part of improvement.—An ordinance 
for the construction of sidewalks and 
gutters is invalid, where the statute 
imposes liability on the owners only 
for the cost for the sidewalks, and 
the ordinance is silent as to the ques- 
tion of paying for the cost of the 
gutters. Locker v. South Amboy, 62 
N,J. a. 197, 40:A 637, 

_ [ce] Partial invalidity of ordinance 
imposing cost of paving intersections 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2449) 


mode as provided by it is at variance with the 
mode prescribed by the statute,®* it will be ineffec- 
tual to create any liability against the property 
owners; and in applying this rule it is generally 
held that the ordinance ‘must prescribe whether it 
is to be paid for by general or special assess- 
Where the manner of paying for an im- 
provement is specified in an ordinance, it need not 
be repeated in a resolution passed in pursuance 
If the franchise of a street railway 
requires it to keep the space between its tracks 
paved, provision need not be made for an assess- 
ment for paving such part of the street ;°7 and where 


- ment.®> 


thereof.*® 


on abutting owners was held to in- 
validate whole ordinance. Eliza- 
bethtown v. Purcell, 219 Ky. 554, 293 
SW 1096. See generally supra 
§ 2437. 

64 See cases infra this note. 

[a] An attempt to charge prop- 
erty not liable under the law will 
render the ordinance invalid. John- 
son v. District of Columbia, 17 D. C. 
21; Lincoln v. Harts, 250 Ill. 273, 
95 NE 200. 

[b] Ordinance assessing the en- 
tire cost against the abutting prop- 
erty is invalid where the charter per- 
mits only a half of the cost to be as- 
sessed against such property. State 
v. Long Branch Comrs., 54 N. J. L. 
484, 24 A 368. 

[c] Commingling of systems.— 
(1) A provision that the money for 
the improvement shall be raised by 
special taxation and by special as- 
sessment is void as in contravention 
of statute. South Jacksonville v. 
Illinois Power, ete., Corp., 313 Il. 
390, 145 NE 144; Kuehner v. Free- 
port, 143 Ill. 92, 32 NE 372, 17 LRA 
774. -(2) But either method may be 
prescribed in combination with gen- 
eral taxation. Peoria v. Peoria R. 
Wowe2042 Tt, 438 1135¢NE 11707) Edist 
Kuehner v. Freeport, 143 Ill. 92, 32 
NE 3872, 17 LRA 774]. (3) And an 
ordinance for the construction of a 
sidewalk on a street for a number of 
blocks, which specifies that the walk 
for the length of one block may be 
built by special assessment, while the 
rest is to be done by taxation, is not 
void as requiring the construction of 
the walk partly by each system of 
payment, as there is no commingling 
of systems as to any part of the 
walk. Ronan y. Peo., 193 Ill. 631, 61 
NE 1042. 

[d] Provision as to bonds.—Where 
the statute provides for an issue of 
bonds payable in five years, an ordi- 

‘nance providing for bonds payable 
at any time within six years is void. 
McAndrew v. Dunmore Borough, 245 
Pa. 101, 91 A 237. 

[e] ‘Provision for apportionment 
of cost according to the amount of 
property fronting on the line of im- 
provement is proper when in accord 
with the method prescribed by the 
statute. Bacon v. Savannah, 86 Ga, 
301, 12 SE 580; Wilbur v. Spring- 
field, 123 Ill. 395, 14 NE 871; Spring- 
field’ v. Green, 130 Il. 269, 11 NE 
261; Enos v. Springfield, 113 Ill. 65; 
Elder v. Richmond, 186 Ky. 706, 218 
SW 239; McGill v. Pence, 6 Ky. Op. 
605; Baltimore v. Stewart, 92 Md. 
535, 48 A 165; Moale v. Baltimore, 61 
Md. 224; Raleigh v. Peace, 110 N.C. 
32, 14 SE 621, 17 LRA 330. 

{fl Provision im osing personal 
liability on owner.—An ordinance for 
the construction of sidewalks is not 
void because it undertakes to make 
the cost of the construction, with 
legal interest and the cost of collec- 
tion, a personal ciaim against the 
property owner, where the statute 
authorizes the imposition of such a 
claim. Lampasas vy. Huling, (Tex. 
Civ. A.) 209 SW 213. 

{g] Where the ordinance pre- 
scribes a mode of payment authorized 
by an amendment to a statute, the 
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ting on said 


ute.® 


ordinance’ is valid, although the 
amendment was not expressly adopted 
by the city. Lawrence v. Peo., 188 
Til. 407, 58 NE 991. 

65. Ill.—Peoria v. Peoria R. Co., 
274 Til. 48, 1138 NE 170; Norris v. 
Lyon, 251 Ill. 457,96 NE 236; Hast 
St. Louis v. Illinois Cent. R. Co., 238 
Ill. 296, 87 NE 407; Kimble v. Peoria, 
140 Ill. 157, 29 NE 723; Dolese v. Mc- 
Dougall, 78 Ill. A. 629. 

Ky.—Cohen v. Henderson, 182 Ky. 
658, 207 Sw 4. 

N. J.—Locker v. South Amboy, 62 


N. J. Li 197, 40 A 637; 

be Y.—Ellis v. Lowville, 7 Lans. 
Pa.—In re Titusville St. 3 Pa, 

Dist. 752. 


Wis.—Drummond vy. Hau Claire, 79 


Wis. 97, 48 NW 244 [foll Hall v. 
Peeves ie i Falls, 47 Wis. 267, 2 NW 


Can.—Shawinigan Hydro-Electrie 
Co. v. Shawinigan Water, etc., Co., 
45 Can. S. C. 585, AnnCas1912C 928. 

[a] Intention to assess must be 
Signified by the municipality. Car- 
lisle v. Welsh, 74 Pa. Super. 255. 

66. Chariton v. Holliday, 60 Iowa 
391, 14 NW 775; Grimmell v. Des 
Moines, 57 lowa 144, 10 NW 330. 

67. Billings y. Chicago, 167 Ill. 
337, 47 NE 731; Storrie v. Houston 
City. St. Rx Co.,. 92.Tex,.129,° 46 SW 
796, 44 LRA 716. 

68. Wilbur’ v. Springfield, 123 Ill. 
395, 14 NE 871. 

69. See statutory provisions. 

70. Cal.—Dehail v. Morford, 95 
Cal. 457, 30 P 693. 

Ill.— Watseka v. Orebaugh, 266 Ill. 
579, 107 NE 887. 

Ky.—Gleason v. Barnett, 106 Ky. 
125, 50 SW 67, 20 KyL 1694. 

Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass. 304, 149 NE 42. 


Mich.—Auditor-Gen. v. Calkins, 
136 Mich. 1, 98 NW 742. 
Miss.— Lang staff v. Durant, 111 


Miss. 818, 72 s 236, 681. 
N. Y.—In re Roberts, 81, N. oY, 62% 
Okl.—Oklahoma City v. Shields, 22 
Okl. 265, 100 P 559. 
Wash.—Buckley 
Wash. 258, 37 P 441. 
fa] “A very obvious reason for 
this requirement of the statute is, 
that each owner of property within 
the district may be informed of the 
extent of territory which’ is to bear 
the burden of the improvement, and 
thus, by calculating the relative bur- 
den upon himself, determine whether 
the burden to be borne by himself 
will be so disproportionate to the 
benefit of the improvement that he 
can make suitable representations to 
the city council when it comes to act 
upon the ordinance in pursuance of 
its resolution of intention. While 
each owner of property may know 
the depth and area of his own lot 
within the district, he is not pre- 
sumed to know that of the other lot- 
Owners, and consequently cannot 
know the relative proportion of the 
expense which he will be called upon 


v. Tacoma, 9 


to bear, and cannot intelligently 
make any objections before’ the 
council ‘to the extent of the district 


lands to be affected or benefited by 
said work or improvement,’ which by 
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an ordinance for improving ‘‘streets and alleys’’ 
provided only for an assessment on property abut- 
‘“streets,’’ 
the streets alone could be levied.®® 

The particularity with which the ordinance or 
resolution for an improvement must detail the man- 
ner in which the cost of the improvement is to be 
defrayed depends upon the provisions of the stat- 
Under some statutes the ordinance or resolu- 
tion must describe with particularity the property 
subject to assessment,’? the amount or proportions 
in which the cost will be assessed,’! the mode of 
levying the assessment,’? and the mode in which 


an asesssment for paying 


section 4 of the statute he is author- 
ized to make and have considered by 
it.” Dehail v. Morford, 95 Cal. 457, 
459, 30 P 593. 

[b] De&cription held sufficient.— 
Watseka v. Orebaugh, 266 Ill. 579, 
107 NE 887; East St. Louis v. Davis, 


233 Ill. 558, 84 NE 674; Cramer v. 
Charleston, 176: Tk 507,..52, NE T35 
Billings v. Chicago, 167 Ill. 337, 47 


NE 731; Wilbur v. Springfield, 123 
Til. 395, 14 NE 871; Springfield v. 
Haydon, 216 Ky. 483, 288 SW 3387; 
Auditor-Gen. v. Calkins, 136 Mich. 1, 
98 NW 742; In re Roberts, Sid INI ti. 
62; Butts v. Rochester, 1 Hun (N. 
Y.) 598, 4 Thomps. & C. 89; Okla- 
homa City v. Shields, 22 Okl. 265, 100 
P 559; Hlma v. Carney, 9 Wash. 466, 
Wierd ayn Ri We 

[ec] Property added since the en- 
actment of the resolution of inten- 
tion, which described the improve- 
ment district, need not be specified 
in the ordinance ordering the im- 
provement. State v. Gill, 87 Wash. 
201,-151 P 498. 

[d] Reference to a plat on file 
complies with a requirement that the 
council designate the lots to be as- 
sessed. Auditor-Gen. v. Calkins, 136 
Mich. 1, 98 NW 742; In re Roberts, 
81 Nw Y. 62. 

Property subject to assessment for 
improvement see infra § 2871 et seq. 

71. Lovington v. Gregory, 287 Ill. 
169, 122 NE 504; Hoopeston v. Smith, 
272 Ill. 604, 112 NE 266; Sterling v. 
Galt, 117 Ill. 11, 7 NE 471; Leight v. 
Rupert, 6 Ky. Op. 136; Ellis v. Low- 
ville, 7 Lans. (N. Y.) 434; Re Mitch- 
ell, 46 Ont. L. 279, 17 OntWN 148; 
Fleming v. Toronto, 20 Ont. 547. See 
Kalita v. Perth Amboy, (N. J. Sup.) 
185 A 679 (statute requiring state- 
ment as to proportion held not man- 
datory). 

[a] Amounts need not be given in 
dollars and cents where they are 
readily capable of ascertainment 
from data given in the ordinance. 
acanes v. Peoria, 140 Ill. 157, 29 NE 
[b] 

separate 


Each street may be treated 
unit in apportioning 
. Elder v. Richmond, 186 Ky. 
706, 218 SW 239. 

[c] If the statute requires the 
estimate of cost to be made a part 
of the record, reference to such esti- 
mate is not sufficient. Kilgallen v. 
Chicago, 206 Ill. 557, 69 NE 586. 

[d] Matter left to commissioner. 
—Lovington v. Gregory, 287 Ill. 169, 
122 NE 504. 

Amount of assessment for im- 
prevement see infra § 3071 et seq. 

72. Norris v. Lyon, 251 Ill. 457, 96 
NE 236; East St. Louis v. Illinois 
Cent. R. Co., 238 Ill. 296, 87 NE 407; 
Hurd v. Peo., 221 Ill. 398, 77 NE 443; 
Newman v. Chicago, 153 Ill. 469, 38 
NE 1053; Freeport St. R. Co. v. Free- 
port, 15i Ill. 451, 459, 38 NE 137; 
Dolese v. McDougall, 78 Ill. A. 629 
[aff 182 Ill. 486, 55 NE 547]; Dickey 
v. Seested, 283 Mo, 167, 223 SW 57; 
Cincinnati v. Goodman, 5 Oh. Dec. 
(Reprint) 3865, 5 AmLRec 153; Glea- 
son v. Waukesha County, 103 Wis. 
225, 79 NW 249. 

“The ordinance authorizing the im- 
provement must also prescribe 


re 

= 
Zz 
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payment may be made;’* but where the statute,”* 
or a general ordinance,’® makes detailed provision 
as to such matter, a reference to the pertinent 
provision of the statute or ordinance will generally 
A provision that the cost shall be 
paid by special assessment is sufficiently definite ;7° 
and where the territory is not divided into squares, 
the ordinance may prescribe the depth on either 
side of the improvement to be assessed."* 
The ordinance need not show on its face 
that the improvement will benefit the property to be 
assessed,’ or that the benefit of an improvement 
A provision that the cost 
shall be assessed on property benefited does not re- 
quire the entire cost to be so assessed.®° 

Mere irregularities that do not essentially affect 
the proceedings will not invalidate the same.** 


be sufficient. 


Benefits. 


will equal the cost. 


whether the same shall be made by 
special assessment, or by special 
taxation or general taxation, or both.” 
Freeport St. R. Co. v. Freeport, su- 


Taw 
Ae [a] Provision held sufficient.—An 
ordinance for the taking of a parcel 
of land for an alley, authorizing the 
village attorney to institute proceed- 
ings and to draw from the village 
treasury the amount necessary to 
pay the compensation and damages, 
and costs, sufficiently declares that 
the alley shall be paid for by general 
taxation. Norris v. Lyon, 251 Ill. 457, 
96 NE 236. 

Mode of levying assessment for 
improvement see infra § 3027 et seq. 

73. ° Danforth v. Hinsdale, 177 Ill. 
579, 52 NE 877. 

[a] Where payment in install- 
ments is authorized, the ordinance 
should set forth the number and 
amounts of the installments. Dan- 
forth v. Hinsdale, 177 Ill. 579, 52 NH 
877. 

Mode of payment of assessment 
for improvement see infra XVII. F. 

74. Cal.—Cavanagh v. Shaver, (A.) 
202 P 470; Federal Constr. Co. v. 
Ryan, 47 Cal. A. 637, 191 P69. 

Til. Bradley v. New York Cent. 
R. Co., 277 Ill. 608, 115 NE 640; Hurd 
v. Peo., 221 Ill. 398, 77 NE 443; Law- 
rence v. Peo., 188 Ill. 407, 58 NE 991; 
Delamater v. Chicago, 158 Ill. 575, 42 
NE 444; Newman y. Chicago, 153 Ill. 
469, 38 NE 1053; Burhans v. Nor- 
wood Park, 138 Ill. 147, 27 NE 1088; 
Green v. Springfield, 130 Ill. 515, 22 
NE 602; Sterling v. Galt, 117 Ill. 11, 
7 NE 471. 

Ilowa.—Brush v. Liscomb, 202 Iowa 
1155, 211 NW 856. 

La.—Shreveport v. Levy, 
953, 98 S 431. 

Mich.—Trowbridge v. 
Mich. 443, 58 NW 368. 

Mo.—Kansas City v. St. Louis, 
ete., Land Co., 260 Mo. 395, 169 SW 
62; Kansas City v. Marsh Oil Co., 
140 Mo. 458, 41 SW 943. 

N. J.—Smith v. Florham Park, 
(Sup.) 128 A 479. 

N. €.—Leak v. Wadesboro, 186 N. 
©. 683, 121 SE 12. 

Or.—Dennis vy. Willamina, 80 Or. 
486, 157 P 799. 

Tex.—Storrie v. Houston City St. 
R. Co., 92 Tex. 129, 46 SW 796, 44 
LRA 716. 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE 449. 

Wis.—Gleason v. Waukesha Coun- 
ty, 103 Wis. 225, 79 NW 249. 

75. Dunker v. Des Moines, 160 
Iowa 567, 142 NW 207; Chariton v. 
Holliday, 60 Iowa 391, 14 NW 1775; 
Grimmell v. Des Moines, 57 Iowa 144, 
10 NW 330; Pettigrew v. Sioux Falls, 
35 S.D:. 78; 150. NW 772: 

[a] Form of the bonds to be is- 
sued need not be specified, where a 
general ordinance makes provision 
as to such matter in all cases where 


154 La. 


Detroit, 99 


improvement bonds are to be issued. 
Jones vy. Seattle, 19 Wash. 669, 53 


Palos! 

76. Cal.—Dehail v. Morford, 95 
Cala 457) 30P - 593. 

Ga.—Bacon v. Savannah, 86 Ga. 


301, 12 SE 580. 

Ill—Watseka y. Orebaugh, 266 Ill. 
579, 107 NE 887; Cramer v. Charles- 
ton, 176 Ill. 507, 52 NE 73; Burhans 
v. Norwood Park, 138 Ill. 147, 27 NE 
1088. 

La.—Shreveport y. 154 La. 
953, 98 S 431.° 

Md.—Baltimore v. Stewart, 92 Md. 
535, 48 A 165; Moale vy. Baltimore, 61 
Md. 224. 

Mo.—Granite Bituminous Pav. Co. 
v. Fleming, 251 Mo. 210, 158 SW 4. 

77. Barber Asphalt Pav. Co. v. 
Garr, 115 Ky. 334, 73 SW 1106, 24 
KyL 2227. ; 

78. Culver v. Chicago, 171 Ill. 399, 
49 NE 573; Beecher vy. Detroit, 92 
Mich. 268, 52 NW 731; Cook v. Slo- 
cum, 27 Minn. 509, 8 NW 755; Kalita 
ne Seve Amboy, (N. J. Sup.) 135 A 
woe 

[a] “Local improvement” as used 
in an ordinance was held sufficient as 
against objection that the ordinance 
did not state that assessments were 
to be levied on property to be bene- 
fited. Kalita v. Perth Amboy, (N. J. 
Sup.) 135 A 679. 

79. Graham v. Chicago, 187 Ill. 
411, 58 NE 393; Middaugh v. Chicago, 
187 Ill. 230, 58 NE 459; Pfeiffer v. 
Peo., 170 Ill. 347, 48 NE 979; McQuid- 
dy v. Smith, 67 Mo. A. 205; In re 
Roberts, 81 N. Y. 62; Seattle v. Mc- 
Elwain, 75 Wash. 375, 134 P 1089. 

80. Smith v. Florham Park, (N. J. 
Sup.) 128 A 479. 

81. Ill—Danforth v. Hinsdale, 177 
W579, 52! NEST 

Ind.—Helm v. Witz, 35 Ind. A. 181. 
73 NE 846. 

Jowa.—Brush v, Liscomb, 202 Iowa 
1155, 211 NW 856. 


Levy, 


Ky.—Gleason vy. Barnett, 106 Ky. 
125, 50 SW 67, 20 KyL 1694. 
Mo:—In re Oak: St., 808 Mo. 494, 


273 SW: 105; Mound City v. Melvin, 
(A.) 205 SW 254; Mexico v. Lakenan, 
129 Mo, A. 180, 108 SW 141. 

N. Y.—Butts v. Rochester, 1 Hun 
598, 4 Thomps & C, 89. 

Pa.—In re Wheeler Ave. Sewer, 214 
Pa. 504, 6 A 894, 
_Wis.—Bekkedal v. Viroqua, 183 
Wis. 176, 196 NW 879, 197 NW 70%. 

[a] Failure of ordinance to repeat 
statutory limitations on assessment 
does not render ordinance or assess- 
ments thereunder void. Brush v. 
Liscomb, 202 Iowa 1155, 211 NW 856. 
82. Holden v. Crawfordsville, 143 
Ind, 558, 41 NE 870; McGavock v. 
Omaha, 40 Nebr. 64, 58 NW 548; 
State v. Long: Branch Comrs., 54 N, 
J. L. 484, 24 A 368; Lister v. Clin- 
ton Tp., 18 Ont. L. 197, 13. OntwR 


582 
83. Nevins v. Springfield, 
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[§ 2450] (9) Provision for Condemnation or Dam- 
ages. While unless required by statute or charter®? 
an ordinance for improvements need not provide 
for the assessment of damages,®* yet, where the 
making of a public improvement necessitates the 
appropriation of private property,** it is proper for 
the ordinance or resolution ordering the improve- 
ment to provide for condemnation of the property 
and payment of damages therefor ;** but where this 
is done the method of condemnation provided for 
must accord with that prescribed by the statute.%® 

[§ 2451] ce, Enactment, Publication, Record, and 
Amendment®’—(i) In General. 
relating to the enactment of municipal ordinances, 
by-laws, or resolutions®® apply proprio vigore to the 
enactment of the ordinance, by-law, or resolution 
for a public improvement,®® applicatory®® statutory 


While general rules 


Mass, 538, 116 NE 881; Prince. v. 
Boston, 111 Mass. 226; Gibson v. 
Owens, 115 Mo. 258, 21 SW _ 1107; 


McMicken v. Cincinnati, 4 Oh. St. 394. 
Damages generally see infra § 
2631 et seq. - 
84. Condemnation of property for 
municipal purposes see Eminent 
Domain § 43 et seq. 

85. In re Crescent St., 217 N. Y. 
294, 111 NE 1069; McMicken y. Cin- 
cinnati, 4 Oh. St. 394; Curwensville 
Borough’s App., 129 Pa. 74, 18 A 561; 
In re Titusville St., 3 Pa. Dist. 752. 

{a] Not a judicial act.—(1) The 
passing of such an ordinance does not 
constitute a judicial act. McMicken 
v. Cincinnati, 4 Oh. St..395. (2) Nor 
is the assessment of damages by the 
committee appointed for that pur- 
pose a judicial act. McMicken y. Cin- 
cinnati, supra. 

[b] Review of the assessment of 
damages need not be provided for in 
the ordinance; it is time enough for 
that when a review is asked. Mc- 
Micken v. Cincinnati, 4 Oh. St. 394. 

Assessment of damages for public 
improvement see infra §§ 2631—2805. 

86. In re Crescent St., 217 NJ 
294, 111 NE 1069. See Miller v. 
Anheuser, 2 Mo. A. 168 (recognizing 
rule). 

87. Preliminary ordinance of in- 
tention see supra § 2400 et seq. 
ners See supra §§ 811-825 in 43 


89. See Reed v. Woodcliff, (N. J. 
Sup.) 60 A 1128; and cases passim 
§§ 2452-2455. 

[a] Effect of change in identity 
of membership of council.—Action on 
an ordinance for an improvement be- 
gun by one council can be consum- 
mated by a new council composed of 
different members. Taintor v. Cam- 
bridge, 192 Mass. 522, 78 NIX 545; 
Peo. v. Buffalo, 123 App. Div. 141, 108 
NYS 331. : 

[b] Where council has dual ca- 
pacity (1) it may be presumed to 
have acted in its capacity to pass the 
ordinance and not in its capacity to 
act as a board of local improvements. 
Centralia v. Knowlton, 311 Tl, 248, 
142 NE 525. (2) But a resolution by 
board of local improvements of a 
village under commission form of 
government after its abolition and 
the transfer of its powers to the 
council is void, although the same 
person constituted both board and 
council and the proceedings’ there- 
under are void. Peo. v. Kaul, 302 Ill. 
317, 134 NE 740. 

90. See Mackin vy. Wilson, 45 SW 
663, 20 KyL 218 (provisions of a 
statute relating to street improve- 
ments have been held inapplicable to 
an ordinance for the reconstruction 
of an improvement). 

[a] General statute is inapplica- 
ble where special statute controls the 
case. Cornett v. Bailey Constr. Co., 
203 Ky. 268, 262 SW 276. 


: $$ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2451-2452] 


requirements relating specially to the enactment of 
an ordinance or resolution for an improvement 
should be complied with in order to give the mu- 
nicipal authorities jurisdiction to make the im- 


provement. 
Time of taking effect. 


91. Ill.—Berry v. Chicago, 192 Ill. 
154, 61 NE 498. 

Iowa.—Marion. Water Co. v. Ma- 
rion, 121 Iowa 306, 96 NW 883. 

Ky.—Walton v. Diers, 173 Ky. 323, 
190 SW. 1099; Louisville v. Gast, 118 
Ky. 564, 81 SW 693, 26 Kyl 412; 
Fehler v. Gosnell, 99 Ky. 380, 35 SW 
1925 SisekKyls-238. 

Mo.—Irvin v. Devors, 65 Mo. 625; 
Saxton v. Beach, 50 Mo. 488. 
. Oh — Corry v. Campbell, 25 Oh. St. 
134; McGuire v. East Cleveland, 25 
Oh Cir Ct 497: 

37 Or. 


Or.—Brown v. 
441, 190 P 971. 
R. I.—In re Canal, etc., St.,.18 R. I. 
229; 265A. 975. 

Tex.—Hutcheson y. Storrie, (Civ. 
A.) 48 SW 785. 

Wash.—Jones v. Seattle, 19 Wash. 
Somes > Alli05, 

W. Va.—Moundsville v. Yost, 75 W. 
Va. 224, 83 SE 910. 

“Wis.—Hall v. Racine, 81 Wis. 72. 
50 NW 1094. 

* See cases passim §§ 2452-2455. 

[a] Origination in board of public 
improvements. — American Tobacco 
Co. v. Missouri Pac. R. Co., 247 Mo. 
374, 157 SW 502. 

92. Pierson v. Peo., 204 Ill. 456, 
68 NE 383; Thompson v. Sumner, 9 
Wash. 310, "37 P 450. 

[a] Inapplicability of particular 
statute.—A statute providing that 
an ordinance imposing a fine, penalty, 
or forfeiture, or ordering an appro- 
priation of public funds, shall not 
take effect until ten days after its 
publication is not applicable to the 
ordinance ordering public improve- 
ment. Pierson vy. Peo., 204 Ill. 456, 68 
NE 383. 

Time of enactment generally see 
infra §§ 2452, 2456. 

93. See infra § 2457. 

$4. See statutory provisions. See 
also Thompson y. Sumner, 9 Wash. 
S10,087 P .450° Gis [1893], p12 §-2). 


Silverton, 


95-96. Heman Constr. Co. v, Loe- 
vy, 64 Mo. A. 430; St. Louis v. 
Cruikshank, 16 Mo. A. 495. But see 


Thompson v. Sumner, 9 Wash, 310, 37 
P 450 (holding that an ordinance for 
the construction of waterworks in a 
eity of the fourth class, which post- 
pones its taking effect until its adop- 
tion by the qualified voters of the 
town, is vyoid, although L. [1893] 
p 12 § 2 requires an approval by 
popular vote of the plan proposed by 
the council, since the ordinance itself 
must be a law in force independently 
of the popular vote). 

[a] Tlustration.—A provision in 
an ordinance for an improvement 
stipulating that the ordinance should 
not take effect unless, within twenty 
days after its approval, a specified 
sum has been deposited with the city 
treasurer, is valid and operative, and 
renders the ordinance ineffectual 
where the condition has not been 
complied with. Heman Constr, Co. v 
Loevy, 64 Mo. A. 430. 

97. See cases infra this note. 
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A valid ordinance for a 
public improvement becomes effective immediately 
upon its enaetment,®? or publication if publication 
is necessary,°* unless a statute,®* or the order it: 
self,9*-°* otherwise expressly provides. 

[§ 2452] (2) Time for Consideration and Passage. 
In the absence of a statute otherwise providing the 
municipal legislature is not required to enact the 
ordinance or resolution ordering an improvement at 
any particular time after its determination to make 
the improvement ;** but the enactment has been held 
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premature when made before a determination of 
the necessity for the improvement,°* or before the 
expiration of the period of notice prescribed by 
the statute;°® and any statutory provision pre- 


seribing the amount of time that must elapse be- 


made.® 


[a]. Thus, (1) where no time is 
provided within which the council 
must act upon an ordinance presented 
by the board of local improvements, 
accompanied by a recommendation 
and an estimate of cost, such a limi- 
tation cannot be imposed by the 
courts. McLaughlin v. Chicago, 198 
Ill. 518, 64 NE 1036. (2) An ordi- 
nance is not invalidated because 
passed before the expiration of the 
time for filing claims for damages 
which the council must consider be- 
fore it may determine upon the im- 
provement, if no claims for damages 
have been presented. Toledo’ v. 
Lake Shore, ete., R. Co., 4 Oh. Cir. Ct. 
113, 2 Oh. Cir. Dec. 450. (3) An or- 
dinance is not affected by an objec- 
tion that it was voted on before the 
hearing of the report of a committee 
to which a remonstrance against its 
passage was referred, where the or- 
dinance was presented by one mem- 
ber of the committee and voted for 
by all the other members. Peo. v. 
Albany, 39 App. Div. 30, 56 NYS 334 
(the action of the committee on the 
passage of the law was in effect a 
report in its favor and was sufficient 
if the council chose so to consider it; 
and the proceeding was not in viola- 
tion of a charter provision which 
forbade any committee to report any 
decision upon the same day upon 
which it was made, where from the 
record it appeared that the commit- 
tee decided against the remonstrance 
several days before the meeting at 
which the law was enacted). 

[b] After advertisement for bids. 
—Springfield v. Weaver, 137 Mo. 650, 
37 SW 509, 39 SW .276; ‘Lee. v. 
Rogers, (Mo, A.) 24% SW _ 1019; 
Springfield v. Jones, 180 Mo. A. 311, 
165 SW 8638; In re Millvale Bor oust 
No. 2, 14 Pa. Co. 82. 

[ce] Before establishment of grade. 
—(1) In the absence of charter pro- 
vision the establishment of a grade 
is not a condition precedent to the 
right or power of the council to pass 
an ordinanee for a street improve- 
ment before the grade of the street 
has been established. Kershaw v. 
Willamina, 119 Or: 543, 250 P2385. 
(2) A statute requiring the estab- 
lishment of the grade of a street be- 
fore the ordering of the improve- 
ment is directory merely, and the or- 
dinance for the improvement is not 
invalid because it was passed before 
the establishment of the grade. AIl- 
len y. Davenport, 107 Iowa 90, 91, 77 
NW 532 (“The statute making it 
incumbent on a city to establish the 
grade of a street before paving it, 
does not preclude the city from or- 
dering the paving and making the 
contract therefor before it has es- 
tablished the grade, where the con- 
tract is made with reference to a pro- 
posed grade, which is established be- 


fore any work is done’’). See alsu 
supra § 2338. 
{d] Before work commenced.— 


Lee v. Rogers, (Mo, A.) 247 SW 1019. 


tween the presentation and passage of the ordinance 
or resolution,+ or between the readings of it,? must 
be complied with; but it has been held that an ordi-’ 
nance ordering an improvement was valid, although 
passed before the expiration of the time, when the 
work was not begun until after the period allowed 
in the notice had elapsed without protest being 
In the absence of statutory regulation the 
council may suspend its rules and pass an ordinance 
on the same day that it is presented.* 

Number of meetings and readings. 


Likewise any 


[e] Lapse’ of a year between the 
acceptance of the recommendation of 
the board of improvements and the 
passage of the ordinance. will not 
invalidate it. McLaughlin v. Chi- 
cago, 198 Ill. 518, 64 NE 1036. 

98. Mead v. Passaic, (N. J. Sup.) 
133 A 518. 

Necessity of resolution of neces- 
sity see supra § 2400. 


99. Cal.—Oakland Sav. Bank. v. 
Sullivan, 107 Cal. 428, 40 P 546; 
Mulberry v. O’Dea, 4 Cal. A S8iby 88 
P. 367. 


Ill.— Waukegan vy. Lyon, 253 Ill. 
452, 97 NE 848; Bellwood v. Latrobe 
Steel, etc, Co., 238 Tll. 52, 87 NE 66; 
East St. Louis v. Davis, 533 Til. 553, 
84 NE 674. 

Iowa.—Kaynor v. Black Hawk 
County Dist. Ct., 178 Iowa 1055, 158 
NW 557. 

Ky.—Cornett v. Bailey Constr. Co., 
203 Ky. 268, 262 SW 276. 

Mo.—Webb v. Strobach, 143 Mo, A, 
459, 127 SW 680. 

N. Y.—In re Burmeister, 76 N. Y. 
174, 56 HowPr 416; In re Phillips, 60 
N. Y. 16; In re Smith, 52 N. Y¥. 526 
[rev 65 Barb. 283]. 

neti vh of period of notice see su- 

2409. 

1. Ottawa v. Hulse, 317 Ill. 276, 
148 NE 1; Chicago Heights v. Angus, 
267, Ill. 628, 108 NE 758; cases infra 
this note; and generally supra § 816 
in 43 C. ae 

[a] Substantial compliance shown. 
—(1) Under a charter providing that 
the resolution may not be passed un- 
til four weeks after its presentation, 
a resolution presented on May 14th 
may be adopted on June ilth, Fried- 
rich v. Milwaukee, 114 Wis. 304, 90 
NW 174. (2) And under such a pro- 
vision, a resolution introduced on. 
Monday may. be enacted on the fourth. 
Monday thereafter. Wright v. For- 
restal, 65 Wis. 341, 27 NW 52. 

2. Thomas:v. Woods, 128 Ky. 555, 
108 SW 878, 32 KyL 1405; Fehler v. 
Gosnell, 99 Ky. 380,.85 SW 1125, 18 
KyL 238; Peo. v. Buffalo, 123 App. 
Div. 141, 108 NYS 331; and generally 
supra § 817 et seq in 43 C. J. 

[a] For example, the provision re- 
quiring two weeks to intervene be- 
tween the passage of the ordinance 
in the two branches of the council is 
mandatory, and, where only three 
days intervened, the ordinance was 
void. Thomas v. Woods, 128 Ky. 
555, 108 SW 878, 32 KyL 1405. 

[b] Compliance shown.—A char- 
ter provision requiring that the ordi- 
nance or resolution of the common 
council, if vetoed by the mayor, 
must be laid before the board of 
aldermen at its next regular meeting, 
does not require that it be acted on 
at that meeting. Peo. v. Buffalo, 123 
App. Div. 141, 108 NYS 331. 

3. Burnett v. Sacramento, 12 Cal. 
76, 73 AmD 6518; Springfield vu 
Weaver, 137 Mo. 650, 37 SW 509, 39 


SW 276. 
4 Huesman y. Dersch, 109 SW 
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parliamentary rule of procedure as' to the number 
of meetings or readings that must ‘be held for the 
consideration of an ordinance or resolution® must be 
duly complied with,® unless the rule has been sus- 
pended by a sufficient vote of the municipal legisla- 
ture pursuant to statutory authority.” 

Enactment at special meeting. In the absence of 
express provision of statute to the contrary, the 
passage of an ordinance or resolution for a public 
improvement may be made at a special as well as 
a regular meeting.’ And charter provisions relat- 
ing to the passage of ordinances at special meetings® 
apply generally to ordinances for making improve- 
ments’® which it has been held may be so passed 
when exigency or expediency so demands.*+ 

Consideration of several matters at same time. 
In ease no formalities are prescribed with regard 
to the passage of ordinances, the fact that several 
ordinances for different sewers are voted on and 
passed together does not invalidate them.1? The 
fact that a resolution to improve a street was voted 
on at the same time that a vote was had on other 
resolutions reported by the same committee will not 
invalidate it.1% Where a council is required to de- 
termine, before ordering the construction of an im- 
provement, both that the public convenience will be 
promoted by the construction thereof, and that the 
expense will not be disproportionate to the benefits, 
they need not take action separately upon each of 
such questions.‘* 

Adjournment.'® In the absence of the adoption of 
any special rule, proceedings for the construction of 
an improvement are not terminated by the fact that 
they are laid upon the table until the next meeting 
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‘of the board and are not taken up for consideration 
at such next meeting.1® Proceedings which are be- 
gun before one council may be continued before 
succeeding councils, and finally completed by a coun- 
cil composed of different members from that before 
which the proceedings were instituted and by which 
the parties have been heard.17 Where all members 
of the council or board have been present at a meet- 
ing at which the improvement is considered, and 
an adjournment is taken to a fixed date, further 
notice is unnecessary.*® ; Van 

Reconsideration.1® A negative vote upon an im- 
provement ordinance may be reconsidered,?? and 
upon such reconsideration it may be passed without 
a rehearing of interested property owners.?4. The 
action of a board of public works in recommending 
that action upon an improvement be deferred does 
not amount to an abrogation of its prior action, 
in fixing a grade upon which the improvement shall 
be based.?? Jurisdiction to improve streets may not 
‘be lost by reconsidering and amending a resolution 
determining the kind of material to be used.?* 

[§ 2453] (3) Qualifications for Voting.2* The mere 
fact that a member of the council has signed a peti- 
tion for an improvement will not prevent him from 
voting upon the ordinance;?* nor is a member dis- 
qualified from voting by reason of the fact that 
‘he owns property in the improvement district ;?¢ 
and an ordinance is not invalid because the members 
of council who voted on it were de facto and not de 
jure members of that body.?? 

[§ 2454] (4) Mode of Voting.2® A statute requir- 
ing the concurrence of both houses of the municipal 
legislature for the enactment of an ordinance or. 


319, 33 KyL 77; Carr v. Lexington, 
163 Nebr. 293, 171° NW 920; Schroder 
v. Overmann, 6 OhS&CP 133,.5 OhNP 
$92; Corry v. Corry Chair Co., 18 Pa. 
Super, 271. 

5. See statutory and charter pro- 
visions. 

6 Louisville v. Stein, 5 Ky. Op. 
25; Fuller v. Medford, 224 Mass. 176, 
112 NE 873; Campbell v. Cincinnati, 
49 Oh. St. 463, 31 NE 606; McGuire 
v. East Cleveland, 25 Oh. Cir, Ct. 
497; Thatcher v. Toledo, 19 Oh. Cir. 
Ct. 311, 10 Oh, Cir. Dec.':272; Elyria 
Gas, ete., Co. v. Elyria, 14 Oh. Cir. 
Ct, 219, 7 Oh. Cir. Dec. 527; Mounds- 
ville v. Yost, 75 W. Va. 224, 83 SE 910. 

[a] Separate stages on different 
days.—A presentation to the munici- 
pal council and a subsequent refer- 
ence to a committee constitute two 
stages in the consideration of the or- 
dinance under a charter providing 
that an ordinance must be passed 
through separate stages on different 
days. Fuller v. Medford, 224 Mass. 
176, 112 NE 873. 

Reading of ordinances: 

Generally see supra § 817 in 43 C. J. 
Ordinances of permanent nature see 

supra § 818 in 43 C. J. 

7. Huesman vy. Dersch, 109 SW 
319, 38 Kyl 77; Mackin v. Wilson, 
45 SW 6638, 20 KyL 218; Campbell v. 
Cincinnati, 49 Oh. St. 463, 31 NE 
606; Thatcher y. Toledo, 19 Oh. Cir. 
Ct. 311, 10°.Oh, Cir. Dec, 272; Elyria 
Gas, ete., Co. v. Elyria, 14 Oh. Cir. 
Ct. 219, 7 Oh, Cir. Dec. 527; Schroeder 
v. Overmann, 6 OhS&CP 133, 5 OhNP 
892; Corry v. Corry Chair Co., 18 Pa. 
Super. 271; and generally supra § 821 
et seq in 43 C. J. 

[a] A two-thirds vote is sufficient 
to effectuate a suspension of the rule 
requiring readings on Separate days. 
Ballard v. Giles, 6 Ky. Op. 378. 

[b] A three-fourths vote suspends 
the rule. Campbell v. Cincinnati, 49 
Oh. St. 468, 31 NE 606; McGuire v. 


East Cleveland, 25 Oh. Cir. Ct. 497; 
Thatcher v. Toledo, 19 Oh. Cir. Ct. 
311, 10 Oh. Cir.. Dec, 272; Elyria Gas, 
etc., Co. v. Elyria, 14 Oh. Cir. Ct. 219, 
7 Oh. Cir. Dec. 527; Schroeder v. 
ae ee 6 OhS&CP 133, 5 OhNP 


8 Lewis v. Albertson, 23 Ind. A. 
147, 53 NE 1071;. Reuter v. Meacham 
Contracting Co., 143 Ky. 557, 136 SW 
1028, AnnCas1912D 265; City Trust 
Co. v. Crockett, 309 Mo. 683, 274 SW 
802; Dollar Sav. Bank v. Ridge, 183 
Mo. 506, 82 SW 56; Aurora Water Co. 
v. Aurora, 129 Mo. 540, 31 SW 946; 
Dollar Sav. Bank v. Ridge, 62 Mo, A. 
324; Tonawafda vy. Price, 171 N. Y. 
415, 64 NE 191. 

9. Enactment of municipal regula- 
tions at special meetings see supra 
SOS19 in °43-Ge Fs: 

10. Aurora Water Co, v. Aurora, 
129 Mo. 540, 31 SW 946; Dollar Sav. 
Bank v. Ridge, 62. Mo. A. 324. See 
Smith v. Tobener, 82 Mo. A. 601 
(holding that under a charter pro- 
viding that whenever a special ses- 
sion of common council should be 
called by the mayor he should state 
to them when assembled the cause 
for which they were convened, and 
their action should be confined to 
such cause or causes, the common 
council had power, at a special ses- 
sion called for the purpose of acting 
upon a special ordinance to pave a 
street, to enact another ordinance 
for paving the same street, their ac- 
tion not being limited to the ordi- 
nance mentioned in the mayor’s mes- 
sage, but extending over the subject 
matter of the ordinance). 

11. See cases supra note 10. 

12. Corry v. Corry Chair Co.,, 18 
Pa. Super. 271. 

Number of improvements included 
in one proceeding see supra § 2387. 

13. Cincinnati v. Anderson, 52 Oh. 
St. 600, 48 NE 1040; Bode vy. Cincin- 
einnati, 9 Oh. Cir.. Ct. 382, 6 Oh. Cir, 


Dec. 56; Wright v. Forrestal, 65 Wis. 
341, 27 NW 52. 

14. State v. Armstrong, 54 Minn. 
457, 56 NW 97. 

15. Adjourned meeting generally 
see supra §§ 757, 816, 819 in 43 C, J. 

16. Sanborn vy. Boulder, 74 .Colo. 
358, 221 P 1077, 1080 [cit Cyc]; Cor- 
nell v. New Bedford, 138 Mass. 588. 
See also Chicago Union Tract. Co. v. 
Chicago, 202 Ill, 576, 67 NE 383 (an 
ordinance passed on recommendation 
of the board of improvements, for the 
paving of four blocks of a street, was 
not invalidated because the board 
had previously recommended paving 
two of the blocks and the council had 
deferred the action on the ordinance). 

17.. Taintor _v. ‘Cambridge, (192 
Mass. 522, 78 NE 545. See Spring- 
field v. Jones, 180 Mo, A. 311, 165 SW 
863 (recognizing rule). 

18, .Tonawanda v. Price, 171-N. Y. 
415, 64 NE 191. 

Notice of adjourned meeting see 
supra’ § 759in: 438oCe i 

19. Reconsideration generally see 
supra § 783 in 43 C. J. 

20. Taber v. Ferguson, 109 Ind. 
227, 9 NE 728; Jersey City v. State, 
30 N. J. L. 521; Peo. v. Rochester, 5 
Lans, (N. Y.) 11. 

21. Peo, v. Rochester, supra. 

22. Cuming v. Gleason, 140 Mich. 
195, 1083 NW 537. 

23. Perkins v. Pawhuska, 106 Okl. 
Bp 23'2eP 9387) 

24. Disqualification: 

For membership in council see supra 

§§ 746-753 in 43 C. J. 

Of member of council generally see 

supra § 780 in 43 C. J. 


25. Erie City v. Grant, 24 Pa. Su- 
per. 109. 
26. Beale v. Santa Barbara, 32 


'Cal, A. 235, 162 P 657, : 


27. 
A, 540. 
28. Mode of voting 


Simpson v. MeGonegal, 52 Mo. 


generally see 


'supra. § 772 et seq in 43 GC. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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resolution for a public improvement2? does not re- » 
quire both houses to act simultaneously in joint 
session.°° Where the statute requires the vote to be 
by ballot,3 any other method of voting is insuffi- 
cient,*? but unless the statute otherwise expressly 
provides, the vote may be taken viva voce;** and a 
statute requiring the calling of the ayes and noes has 
been held to be merely directory.*# 
fixed proportion of the members must vote to sustain 
an ordinance, an order adopted by a viva voce vote 
is void,®> although the contrary has been held where 
it clearly appeared that a sufficient number voted 


pave.) 255 


[§ 2455] (5) Number of Votes Required. In ac- 
cordance with general rules as to the number of 
votes necessary to the valid enactment of an ordi- 
nance or resolution by the municipal legislature,3* 


29. See statutory provisions. 

30. Me.—Googin v. Lewiston, 103 
Me. 119, 68 A 694. 

Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass. 304, 149 NE 42. 

N. Y.—Matter of Buffalo, 148 App. 
Div. 384, 132 NYS 926 [rearg den 149 
App. Div. 929 mem, 133 NYS 1115 
mem (mod on other grounds 206 N. Y. 
319, 99 NE 850)]. 

Oh.—Cincinnati v. Anderson, 52 Oh. 
St. 600, 43 NE 1040; Bode vy. Cincin- 
nati, 9 Oh. Cir. Ct. 332256. Oh. /Cir: 
Dec. 56. 

Pa'—Corry v. Corry Chair Co:., 18 
Pa. Super. 271. 

Wis,—Wright v. -Forestal, 65 Wis. 
341, 27 NW 52. 

See also supra § 769 in 43 C. J. 

31. See statutory provisions. 

32. Buckley v. Tacoma, 9 Wash. 
269, 270, 37 P 446. 

“In no case where a fixed propor- 
tion of members must vote to carry 
a measure is it possible to ascertain 
the. result by the~'viva voce plan.” 
Buckley v. Tacoma, supra, 

33. Kevil v. Nuckols, 198 Ky. 798, 
250 SW. 84; Louisville v. Gast, 118 
Ky. 564, 81 SW 6938, 26 KyL 412; 


Striker v. Kelly, 7 Hill (N. Y.) 9 [rev 


on other grounds 2 Den, 323]. 

34. Striker v. Kelly, 7 Hill (N. 
Y.) 9 [rev on other grounds 2 Den. 
323]. 

35. Buckley v. Tacoma, 9 Wash. 
269, 37 P 446. 

36. Kevil v. Hawthorne, 205 Ky. 
426, 265 SW 937. 
ot See supra §§ 774-780 in 43 


Js 

38. Hoffman v. Zollman, 49 Ind. A. 
664, 97 NE 1015; Marion Water Co, v. 
Marion, 121 Towa 306, 96 NW 883; 
Cook v. Manasquan, 80 N. J.-Ls 206, 
76 A 310; City, etc., Contract Co, v. 
Bussing, 156 App. Div. 315, 141 NYS 
59; Corry v. Campbell, 25 Oh. St. 134. 
; fa] Where benefits are assessed. 
—Where the damages paid to owners 
of land, upon a change of grade, are 
required to be assessed upon the 
lands benefited, it has been held that 
an ordinance for a change of grade 
is not subject to the restrictions, as 
to the vote required, applicable to 
ordinances for the expenditure of the 
public moneys. Clark v. Elizabeth, 
61 N. J..L. 565, 40 A 616, 737. 

39. Cook v. Manasquan, 80 N. J. L. 
206, 76 A 3810; Livesey v. Secaucus, 
CN. J. Sup.) 97 A 950; Reed v. Wood- 
cliff, (N. J. Sup.) 60 A 1128. 

: fa] Thus, (1) where a majority 
of all the trustees is required, an or- 
dinance adopted unanimously at a 
meeting of a council at which eight 
out of nine members were present 
was valid. Marion Water Co. v. Ma- 
rion, 121 Iowa 306, 96 NW 883, (2) 
Where it is provided that no ordi- 
nance shall be finally passed, except 
by vote of the majority of the whole 
council, an ordinance was void where 
it was passed by a vote of.three to 
two in a council composed of six 


members, the sixth member being ab- 
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the vote of bare majority is sufficient for the enact- 
ment of the ordinance or resolution for an improve- 
ment, where the statute does not otherwise expressly 
provide,** but such a majority at least is necessary 
in order to make the enactment valid;?® and where 
the statute requires an improvement ’ ordinance or 
resolution to be passed by a vote of two thirds, 
three fourths, or even a greater proportion*® or of 
the entire membership‘! of the municipal legisla- 
ture, a less number of votes will be insufficient to 
constitute a valid enactment. 
requisite majority by which an improvement was 


The fact that the 


authorized is based upon the votes of councilmen 


sent. Reed v. Woodcliff, (N. J. Sup.) 
60 A 1128. 
40. Colo.—Denver v. Rubidge, 51 


Colo. 224, 116 P 1130. 

Il].—Rollo vy. Pool, 280. Ill. 607, 117 
NE 756. A 

Ind.—McEneney v. Sullivan, 125 
Ind. 407, 25 NE 540; Logansport v. 
Legg, 20 Ind. 315. 

Iowa.—Carbon Coal Co. v. Des 
Moines, 198 Iowa 371, 199 NW 170; 
Clark v. Martin, 182 Iowa 811, 166 
NW 276; Collins v. Iowa Falls, 146 
Iowa 305, 125 NW 226; Nixon v. 
Burlington, 141 Iowa 316, 115 NW 
239, 18 AnnCas 1037. g 

Ky.—Walton v. Diers,’ 173. Ky. 
323, 190 SW 1099; Latonia v. Hedger, 
125. Ky. 13,” 100°. SW: - 267,730 -KyL 
1091; Covington v. Sullivan, 44 SW 
630, 19 KyL. 1884; Covington v. Casey, 
3 Bush 698. 


Mass.—Nevins v. Springfield, 227 
Mass, 538, 116 NE 881. 

Mich.—Tennant v. Crocker, 85 
Mich, 328, 48 NW 577. 

Minn.—State v. Armstrong, 54 
Minn. 457, 56 NW 97. 

Mo.—Cox v. Mignery, 126 Mo. A. 


669, 105 SW 675. 

N. J.—Oakley v. Atlantic City, 
N: J. L. 127, 44 A 651. 

N. Y.—Friel v. New York, 150 App. 
Div. 317, 134 NYS 1025 [aff 208 
N. Y. 555 mem, 101 NE 1103 mem]; 
Bernhard v. Rochester, 127 App. Div. 
85. 1122 NYS" "229 * [aft (19esN. OY. 
566 mem, 88 NE 1114 mem]; Matter 
of Mt. Vernon, 34 Misc. 225, 68 NYS 
823 [aff 64 App. Div. 619 mem, 72 
NYS 1097 mem]. 

Pa.—Bradford v. Fox, 171 Pa. 343, 
33 A 85; Charleroi Borough v. Bailey, 
54 Pa. Super. 331; Lowry v. Scranton, 
4 LackLegN 317. 

Tex.—Celaya v. Brownsville, (Civ. 
A.) 203 SW 153; Hutcheson v. Stor- 
rie, (Civ. A.) 48 SW 785. 

Wash.—State v. Gill, 87 Wash. 201, 
151 P 498; Buck v. Monroe, 85 Wash. 
1,.147..P 432. 

Wis.—Dieckmann Vv. Sheboygan 
County, 89 Wis. 571, 62 NW 410, 

[a] hus, where the charter pro- 
vided that an improvement ordinance 
must receive the vote of two thirds 
of the council, a two-thirds vote of 
those present was not sufficient. Lo- 
gansport v. Legg, 20 Ind. 315. 

[b] In the absence of petition.— 
(1) It is frequently provided by 
charter that in the absence of peti- 
iion the council may order certain 
improvements only by a vote greater 
than a majority; such provision is 
mandatory (Covington v. Casey, 3 
Bush (Ky.) 698; Bradford vy. Fox, 171 
Pa. 348, 338 A 85; Lowry v. Scranton, 
4 QLackLegN (Pa.) 3817; Dieckmann 
v. Sheboygan County, 89 Wis. 571, 62 
NW 410), (2) and is held to mean 
two thirds of the entire council, nat 
merely of the members present at 
the meeting (Matter of Mt. Vernon, 
84 Misc. 225, 68 NYS 823 [aff 64 App. 
Div. 619, 72 NYS 1097]). (8) If the 
council acts on an insufficient peti- 
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who are members de facto only, and not de jure, 
will not invalidate the ordinance.*? 

[§ 2456] (6) Approval of Veto; Referendum.*? 
Except where it is required by positive provision,** 


tion but orders the improvement by a 
two-thirds vote the provision is com- 
plied with. McEneney v. Sullivan, 
125 Ind. 407, 25 NE 540. 

[c] Repeal—A statute providing 
that a majority vote of each board of 
a council shall be necessary to pass 
any ordinance in which the expendi- 
ture of money is involved does not 
repeal an earlier act which requires a 
three-fourths vote in case of street 
improvements. Covington v. Sulli- 
van, 44 SW 630, 19 Kyl 1884. 

4l. Crickenberger v. Westfield, 71 
Neos a. 4677 580A L097: Bussing Vv. 
ase Vernon, .198 N. Y. 196, 91 NB 


[a] Unanimous vote.—Where an 
act provides that a common council 
may by unanimous vote of all the 
members of the council determine 
that it is to the interest of the town 
to lay a sidewalk, the unanimous vote 
of a quorum merely, or of: all the 
members present, if less than the 
whole council, is not sufficient, Crick- 
enberger v. Westfield, 71 N. J. L, 467, 
58 A 1097, 


eth Simpson v. McGonegal, 52 Mo. 
43. Approval or veto generally see 


supra §§ 826-834 in 43 C. 

44. Ga.—Hall v. Macon, “47? Ga. 
704, 95 SE 248. 

Towa.—Messer v. Marsh, 191 Iowa 
1144, 183 NW 602; Collins v. Keokuk, 
147 Iowa 233, 124 "NW GOL; Hardwick 
v. Independence, 136 Iowa 481, 114 
NW 14. 


Mass.—Doty v. Lyman, 166 Mass. 
318, 44 NE 337. 

Minn. —Hamre v. Thief River Falls, 
150 Minn, 40, 184 NW 225. 

Mo.—Irvin  v. Devors, 65 Mo. 625; 
Saxton v. Beach, 50° Mo. 488; Kolk- 
meyer v. Jefferson, 75 Mo. A. 678, ~ 

N. Y.—Friel v. New York, 150 App. 
Div. 317, 184 NYS 1025 [aff 208 N. Y. 
555 mem, 101 NE 1103 mem]; Kin- 
sella v. Auburn, 4 Silv. Sup. 101, 7 
NYS 317. 

Pa.—Miller v. West View Borough, 
57 Pa, Super. 14. 

R. I—In re Canal St., etc., 18 R. I. 
129, 25 A 975. 

[a] Reason for rule—‘“The plain 
and mandatary provisions of sec, 24, 
supra, were intended to guarantee 
the deliberate consideration by the 
mayor of every ordinance and reso- 
lution of the council.” Hall vy. Ma- 
con, 147 Ga. 704, 708, 95 SEH 248. 

[b] Signature of acting mayor 
may suffice. Collins v. Keokuk, 147 
Iowa 233, 124 NW 601. 

[ec] “Tne fact that the mayor pre- 
sided over the meetings of the council 
at which the paving and assessing or- 
dinances were introduced and passed, 
and at which the minutes in which 
these ordinances were set out at 
length were read and approved, or 
the fact that the mayor was familiar 
with the ordinances in question, ta- 
citly approved the same, waived the 
formal presentation and certification 
by the clerk, is not a cempliance with 


992 [44:6.5.] 


the ordinance or resolution ordéring a public im- 
provement need not be submitted for approval to 
the mayor or other presiding officer of the municipal 
Under some of the statutes requiring 
such a submission,*® the failure of the mayor or 
other presiding officer to return the ordinance or 
resolution with his approval will render it invalid,*’ 
but under other statutes the ordinance or resolution 
‘an be invalidated only by a definite disapproval 
of it by such officer within the time fixed by the 


legislature.*° 


statute.*§ 


Referendum. A statute requiring municipal ordi- 
nances pertaining to matters of general interest to 
be referred to a popular vote*? does not apply to 
an ordinance ordering a public improvement.°° 

[§ 2457] (7) Publication; Notice.°* 


the mandatory provision of the char- 


ter.” Hall v. Macon, 147 Ga, 704, 707, 
95 SE 248. ; ; 
[ad] ‘Report of a committee in fa- 


vor of laying out a street, when ac- 
cepted by.the council, need not be 
approved by the mayor. Beaudry v. 
Walden ssc2.) Cali 2693.0) Daylor =) vi 
Palmer, 31 Cal. 240; Wilson v. Sim- 
mons, 89 Me. 242, 36 A 380. 

[e] Inapplicability of statute—A 
statute requiring the approval of the 
mayor to a resolution authorizing a 
public improvement, or in. case his 
approval is withheld the repassage 
of the resolution, is inapplicable to a 
resolution authorizing a local im- 
provement. Kinsella v. Auburn, 4 
Silv. Sup. 101, 7 NYS 317 (holding 
that the distinction between public 
and local improvements might be so 
construed as to embrace within the 
former those which are charged upon 
all the taxable property within the 
municipality, while the fund to pay 
the expense of the latter is raised 
by means of local assessments upon 
the property supposed to be benefited 
by them). 

45. Cal.—Clark v. Jennings, 32 P 
1049; McDonald v. Dodge, 97 Cal. 
ie, Sle 909. 

Ind.—Martindale v. Palmer, 52 Ind. 
411; Fry v. Seely, 55 Ind, A. 670, 104 
NE 774. 

Ky.—Becker vy. Henderson, 100 Ky. 
450, 38 SW 857, 18 KyL 881. 


Me.—Wilson v. Simmons, 89 Me. 
242, 36 A 380. 
Minn.—State v. Armstrong, 54 


Minn. 457, 56 NW 97. 

N. Y.—Kinsella v. Auburn, 4 Silv. 
Sup. 101, 7 NYS 317. 

Pa.—Yates v. Connelsville Borough, 
40, Pa. Co. 33. 

Wis.—Hall v. Racine, 81 Wis. 72, 
50 NW 1094. 

[a]. Rule applied.—The fact that 
an ordinance under which a street 
improvement was made was not 
signed at the time the contract was 
made did not invalidate an assess- 
ment against property for such im- 


provement. Martindale v. Palmer, 
52 Ind. 411. 
{[b] Distinction has been made 


between the city council and the 
mayor, and independent duties and 
powers were assigned and given to 


each. McDonald v. Dodge, 97 Cal. 
112, 31 P 909. See Kinsella v. Au- 
burn, 4 Silv. Sup. 101, 7 NYS 317 


supra note 44 [e]. 

46. See statutory provisions. 

47. Irvin v. Devors, 65 Mo. 
Saxton v. “Beach, 50 Mo. 488; Kolk- 
meyer v. Jefferson, 75 Mo. A. 678; 
Friel v. New York, 150 App. Div. 317, 
134 NYS. 1025 (aff. 208 N. Y. 555 
mem, 101 NEH.1103 mem]. 

48. Hamre v. Thief River Falls, 
150 Minn. 40, 184 NW 225; and cases 
infra this note, See Messer v. 
Marsh, 191 Iowa 1144, 183 NW 602 
(where mayor knew of the resolution 
but did not veto it). 

[a] Ten days.—Doty v. Lyman, 


625; 
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statute otherwise provides, publication of the ordi- 
nance or resolution ordering the public improve- 
ments is not necessary ;°? but where, as is frequently | 
the case, such publication is provided for,°* espe- 
cially where no preliminary notice was required to 
be given of the intention to make the improve- 
ment,®* a failure to make the prescribed publication 
will invalidate further proceedings,°® but it has 
been held that failure to publish or give notice of 
the ordinance, or to do so within the prescribed 


time, may not prevent the calling for bids,°>° may 


noneonclusive,°® 
Unless the 


166 Mass. 318, 44 NE 337; Hamre v. 
Thief River Falls, 150 Minn. 40, 184 
NW 225. 

[b] Fourteen days.—Messer_ v. 
Marsh, 191 Iowa 1144, 183 NW 602; 
Hardwick v. Independence, 136 Iowa 
481, 114 NW 14. 

{c] Sixty days.—In re Canal, etc., 
St. 18 RET. 129, 25- A975. 

[d] Premature approval.—Where 
the statute forbids the mayor to sign 
within four days after presentation 
to him, his premature approval will 
be ineffective. Hamre v. Thief River 
Falls, 150 Minn. 40, 184 NW 225. 

49. See supra § 946 et seq in 43 
Card 


50. Hodges v. Texarkana Bd. of 
Impf., 117 Ark. 266, 174 SW 542; 
Dallas City v. Steingraber, 321 Ill. 
318, 151 NE 888; Quincy v. Kemper, 
304 Ill. 303, 136 NE 763; State v. 
Kingman, 124 Kan. 207, 254 P 397. 

[a] Reason for rule.—‘“It is very 
rare that a local improvement affects 
all of the tax-payers of a city. Or- 
dinarily the cost of conducting a 
special election on such a referendum 
would far exceed the amount as- 
sessed against the public as public 
benefits.” Dallas City v. Steingra- 
ber. 321 Ill. 318, 323, 151 NE 888. 

[b] Where the statute empowers 
governing body to proceed with work 
where sufficient and timely protest 
is not filed, the referendum statute 
does not apply. State v. Kingman, 
123 Kan, 207, 254 P 397. 

51. See generally supra §§ 840- 
8o2-in 4360'S), 

52. Cal.—Napa City v. Easterby, 
%6 Cals (222) 18 iP 258. 

Ill.— Geneseo v. Shearer, 157 NE 
28; Chicago v. Lord, 277 Ill. 397, 115 
NE 543; Carbondale y. Walker, 240 
Ill. 18, 88 NE 296. 

Ind.—Martingale v. Rochester, 171 
Ind. 250, 86 NE 321. 

Ky.—Latonia v. Hedger, 125 Ky. 
13,.100 SW 267, 30 KyL 1091. 

N. J.—Barr v. New Brunswick, 58 
Niwa 2b oowA Scie 

Oh.—Kxohler Brick Co. v. Toledo, 
LO" Oh... ‘Cir CtiaNoisw Laing eos Ol aaeuay 
Cty 599. 

Tex.—Lampasas v. (Civ. 
A.) 209 SW 213. 

“The question of Such publication 
did not go to the jurisdiction of the 
court as to subject matter and could 
therefore be waived.” Chicago v. 
Wells, 274 Ill. 360, 362, 113 NE 695. 

[a] Statutes held not applicable 
to ordinances for improvements: (1) 
Statutes requiring publication of or- 
dinances appropriating money. Chi- 
Gago, 2V.4 Word, 28%; U8 9, ele bin NUE 
543; Enos v. Springfield, 113 Ill. 65. 
(2) Statutes requiring publication of 
ordinances imposing a fine, penalty, 
or forfeiture. Chicago v. Lord,. su- 
pra; Lampasas vy. Huling, (Tex. Civ. 
A.) 209 SW 213. : 

[b] Alteration of street by rail- 
road at its own expense.—A charter 
provision requiring publication of 
improvement ordinances does not 


Huling, 


not invalidate a contract for the improvement,°* 
and may not invalidate an assessment for the cost of 
the improvement, but simply renders the assessment 


although it has been held that 


where an ordinanee could not take effect until a cer- 


apply to an ordinance permitting a 
railway company to alter streets at 
its own expense for the relocation of 
its tracks. Barr v. New Brunswick, 
5S MN. ST Lay 255) SSA a7: 

[ec] Depending upon mode of 
origination of proceedings.—A statu- 
tory provision requiring the publica- 
tion of improvement’ regulations 
where the proceedings were origi- 
nated by petition does not apply 
where proceedings were originated 
by the common council on its own 
motion. Latonia v. Hedger, 125 Ky. 
13, 100 SW 267, 30 KyL 1091. 

[d] A resolution for an improve- 
ment need not be published when the 
requirements of. publication relate 
only to ordinances. Napa City v. 
Easterby, 76 Cal. 222, 18 P 253. 

53. See statutory provisions. 

54. See cases infra note 55. 

Necessity of notice of intention to 
make improvement see supra § 2407 
et seq. 

55. Ala.—Ragsdale vy. 
202 Ala. 642, 81 S 584. 

Cal.—San Francisco vy. Buckman, 
Lid Cals 255-43: 2-396: 

Ga.—Monk v. Moultrie, 145 Ga, 
843,90 SE 71. 

Ill.—Chicago v. Lord, 277 Ill. 397, 
115 NE 543; Waukegan vy. Lyon, 253 
Ill, 452, 97 NE 848; Downers Grove 
v. Findlay, 237 Ill. 368, 86 NE 732. 

Ind.—Meyer v. Fromm, 108 Ind, 
208, 9 NE 84. ; 

Kan.—Buckwalter v. Henrion, 111 
Kan. 781, 208 P 645. 

Ky.—Maysville v. Davis, 166 Ky. 


Florence, 


555, 179, SW 463; Fox v. Middles- 
borough Town Co., 96 Ky. 262, 28 SW 
776, 16 Kyl 455; Manley v. a 
Grange, 13 Ky. Op. 1128. 
Miss.—Langstaff v. Durant, 111 
Miss. 818, 72 S 236, 681. ; 
Mo.—State v. Ellison, 191 SW 49; 


Connors v. St. Joseph, 237 Mo. 612, 
141 SW 6388; Reinert Bros, Constr, 
ro v..Tootle, 200 Mo. A, 284, 206 SW 

N. .J.—Smith v. Florham Park, 
(Sup.) 128 A 479; Cardillo v. Bound 
Brook, (Sup.) 127 A 792. 

N. Y.—In re Smith, 52 N. Y. 526 
[rev 65 Barb. 283]; Astor’s Pet., 2 
Thomps. & C, 488 [aff 56 N. Y. 625]. 

Oh.—Kohler Brick Co. v. Toledo, 10 
oy Ciny Ct. IN, So :37,229 Oh ein CE 
oO . 

Okl.—Staley v. Park, 257 P 311: 
Enid vy. Gensman, 76 Okl. 90, 181 P 
308; Jenkins v. Oklahoma City, 27 
Okl. 230, 111 P 941. 

Or.—Grafton v. Sellwood, 24 Or. 
113,32 P1026. 
pe oe re Allegheny, 8 Pa. Super. 

Wash.—Seymour  v. 
Wash. 138, 32 P 1077. 

56. Gay v. Engebretsen, 158 Cal. 
21, 109 P 876, 1389 AmSR 67. 

57. Botts v. Valley Center, (Kan.) 
257-P 226. 

58. Webb v. Strobach, 143 Mo. A. 
459, 471, 127 SW 680 [cit Cyc]; Du- 
quesne Borough y. Keeler, 213 Pa. 


Tacoma, 6 


- For later cases, developments and changes in the law see cumulative Annotations, sarne title, page and note number, 


Ark, 298, 148 SW 510. 
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tain number of days after its publication, a-contract 
before the expiration of that time was void.59 
ordinance duly passed and published is constructive 
notice of a proposed improvement.°° 


Time and mode of publication. 


_ tion of the ordinance or resolution is required® 
the time®? and mode®® of publication must accord 
strictly with the requirements of the statute; but 
where the statute does not fix the time for publica- 
tion, the publication is sufficient if made a reason- 
able time after the passage of the ordinance or reso- 
lution ;** and unless the statute otherwise specially 
provides, the ordinance need not be published in 
full;°> and the publication of more than the law 
requires may -not be the ground for a valid objec- 


tion.®® 
Proof of publication. 


BisoeGane Ae elas: Pittsburgh ..-v. 
Coursin, 74 Pa. 400; Hrie City v. 
Willis, 26 Pa. Super. 459. 

59. Grafton v. Sellwood, 24 Or. 
118, 32 P 1026. 

60. Marshall v. Peo., 219 Ill. 99, 
76 NE 70; Chesapeake, etc., R. Co. v. 
Mullins, 94 Ky. 355, 22 SW 558, 15 
KyL 139. 

[a] In the absence of express re- 
quirement of other notice, the pub- 
lication of an ordinance requiring a 
property owner to construct a side- 
walk is sufficient notice to him. Mar- 
shall v. Peo., 219 Ill. 99, 76 NE 70. 


61. See cases supra note 55. 
62. See cases infra this note. 
fa] Thus (1) a provision that 


publication be made for five days 
exclusive of Sundays is not complied 
with by five publications if the last 
is*had on Sunday. Peo. v. McCain, 
50 Cal. 210. (2) A single publication 
of a resolution two days before its 
adoption complies with a provision 
which prohibits the passage of such 
resolutions until they have been pub- 
lished at least two days. In re Bass- 
word, 50.N.Y.. 509. 

{b] If the statute requires a 
ublication after the introduction 
ut before the consideration of the 
ordinance, a publication after a 

reading of thé ordinance is nuga- 
tory. Haake v. Norwood, (N. J.) 125 
A 6. 

[ce] Publication on Sunday only is 
not such a publication as the char- 
ter of the city of Louisville requires. 
Preston v. Roberts, 12 Ky. Op, 188. 

{d] Time of commencing publi- 
cation.—Where ordinance for street 
grading was approved Febr. 24, 1914, 
and published on five consecutive 
days, beginning March 16th, the pub- 
lication was sufficient under Rey. St. 
(1909) § 8694, requiring publication 
of ordinance within twenty days from 
effective date for five consecutive 
issues, since the initial publication 
was within twenty days. Reinert 
Bros. Constr. Co. v. Tootle, 200 Mo. 
A, 284, 206 SW 422. 

[e] Time of posting.—Under a 
statute providing that a resolution 
of intention shall be posted and pub- 
lished for a period of two days, and 


that thereupon the street superin- 


tendent shall post a more particular 
notice along the line of the contem- 
plated improvement, it is sufficient 
if the latter notice be posted within 


a reasonable time, ‘“‘thereupon” not 
being used in the sense of ‘“‘imme- 
diately thereafter.” Porphyry Pav. 


Co. v. Ancker, 104 Cal. 340, 37 P 1050. 
63. Ark.—Voss v. Reyburn, 104 


Cal.—Schaffer v. Smith, 169 Cal. 
764, 147 P 976. 


: Iowa.— Miller vy. _Glenwood, 188 
Iowa 514, 176 NW 373. 
‘Kan.—Buckwalter v. Henrion, 111 


A certificate by the city 
clerk, under the corporate seal of the city, stating 
that ordinances were passed and approved on a cer- 
tain date and published in a specified paper in a 
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An 


Where publica- 
dictional.®® 


ceeding's.73 
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specified city on a certain date, is sufficient proof 
of publication.®* 
cation is prima facie evidence.®® 
of the publisher to file affidavit of publication as 
required by statute has been held-not to be juris- 


The publisher’s affidavit of publi- 
But the failure 


[§ 2458] (8) Record; Filing.7° Proceedings of the 
council in making improvements are usually re- 
quired to be entered upon its records,"! and all juris- 
dictional requirements must appear therein;’? but 
when a resolution to make an improvement is not 
expressly required by charter or statute to be re- 
corded, failure to record it will not invalidate pro- 
In case the parties interested have 
already been brought before the board of publie 


works, an order to construct a sidewalk need not 


Kan. 781, 208 P 645. 


Mo.—Fellows v. Dorsey, 171 Mo. 
A. 289,. 157, SW 995. 
N, Y¥.—Haven v. New York, 67 


App. Div. 90, 73 NYS 678. [aff 173 N 
WAG 1a mem, 66 NE 1110 mem]. 

{a] If the council be required to 
designate the papers in which publi- 
cation shall be had, their failure to 
do so invalidates proceedings. In re 
Burmeister, 76 N. Y. 174, 56 HowPr 
416 [rev 9 Hun 613]; In re Phillips, 
60 N. Y. 16; In re Smith, 52 N. Y. 
526 [rev 65 Barb. 283]. 

[b] Number of papers in which 
publication of resolution must be 
made is governed by statutory provi- 
sions. Miller v. Glenwood, 188 Iowa 
514, 176 NW 373. 

[e] Where the statute does not 
require publication to be made in a 
newspaper having a general circula- 
tion, it is immaterial that publica- 
tion was made in a technical paper 
having a restricted circulation. Buck- 
walter v. Henrion, 111 Kan. 781, 208 
P 645. 

{d] Sufficiency of publication.— 
The publication of a resolution of 
intention or ordinance is sufficient if 
made under the statute providing for 
the improvement, without regard to 
the provision of the city charter as 
to the publication of other ordin- 
ances. ellman v. Shoulters, 114 Cal. 
136, 44 P 915, 45 P 1057, 

64. Downers Grove v. Findlay, 237 
Ill. 268, 86 NE 732; Cornett v. Bailey 
Constr, Co., 203 Ky. 268, 262 SW 276. 

65. Schaffer vy. Smith, 169 Cal. 764, 
147: P 976; Haven v. New York, 67 
App. Div. 90, 73 NYS -678. [aff 173 
N. Y. 611, 66 NE 1110]; Seymour v. 
Tacoma, 6 Wash, 138, 32 P 1077; 
Re McLean, 45 U. C. Q. B. 325. 

{a] Clerical error.—The publica- 
tion of a resolution is not invalidated 
by the fact that from a clerical error 
it fails to contain the estimated cost 
of the improvement, where such cost 
could be ascertained by persons in- 
terested by an examination of the 
estimates on file. North Yakima vy. 
Scudder, 41 Wash. 15, 82 P 1022, 

{b] Omission of certificate of 
clerk may be immaterial. Schaffer 
v, Smith, 169 Cal. 764, 147 P 976. 

[ce] But ‘omission of half of two 
blocks destroys validity of attempted 
organization of district. Voss v. 
Reyburn, 104 Ark. 298, 148 SW 510. 

66. McCaleb v. Dreyfus, 156 Cal. 
204, 103 P 924. 

67. Chicago v. Wells, 274 Ill. 360, 
113 NE 695; Pierson vy. Peo., 204 Ill. 
456, 68 NE 383: Connors v. St. Joseph, 
237 Mo. 612, 141 SW 638. 

[a] Prima facie evidence.—Beaver 
v. Brawdy, 75 Pa. Super. 140. 

[b] Mere clerical error does not 
invalidate proof of publication. Rei- 
nert Bros. Constr. Co. v. Tootle, 200 
Mo. A. 284, 206 SW 422, 


be served on the owner, but it is sufficient if such 
order be entered upon the record.’4 
recording the ordinance or resolution must comply 
with the statutory requirements,’ but generally a 


The mode of 


68. Miller v. Glenwood, 188 Iowa 
514, 176 NW 373. 

69. Williams y. Caldwell, 19 Ida. 
514, 114 P 519. 

70. Record of decision see supra 
§ 2436. 

71. Records of proceedings of 
council in general see supra §§ 837, 
838 in 43 C. J. 

72. Conn.—Hough v. Bridgeport, 
57 Conn, 290, 18 A 102. 

Ga.—Owens v. Dalton, 144 Ga. 656, 
87 SE 913. 

Ill.—Ottawa v. Hulse, 317 Ill. 276, 
148 NE 1; Mt. Carmel v. Risley, 263 
Ill, 299, 104 NE 1085. 

Iowa.—Bennett v. ‘—Emmetsburg, 
138 Iowa 67, 115 NW 582. 

Ky. —Lexington v. Headley, 5 Bush 
508; Johnson y. Obet, 5 Ky. Op. 688. 

Mich.—Steckert v. East Saginaw, 
22 Mich, 104. 

Mo.—Sedalia v. Scott, 104 Mo. A. 
595, 78 SW 276; Knopfi v. Gilsonite 
Roofing, ete., Co., 92 Mo. A, 279. “ 

N. Y.—In re Buffalo, 78 N. Y. 362; 
Peo. v. Whitney’s Point, 32 Hun 508 
[aff 102 N. Y. 81, 6. NE 895]; Matter 
of Schreiber, 3 AbbNCas 68, 53 How 
IPres59. 

Oh.—McMaken y. Hayes, 10 Oh. 
Cir; Ct. (N.1 SS.» 38,729: Oh. Cire Ct: 5355 
Tyler v. Columbus, 6 Oh, Cir. Ct. 224, 
3 Oh. Cir. Dec. 427. 

Or.—Colby v. Medford, 85 Or. 485, 
167 P 487. 

Wash.—Buck y. Monroe, 85 Wash. 
1, 147 P 432. 

[a] Chronological order need not 
be observed.—Orr v. Mann, 208 Ky. 
46, 270 SW 491. 

{b] “Wea” and “nay” vote (1) is 
necessary when jurisdictional. Whit- 
taker v. Deadwood, 23 S. D. 538, 122 
NW 590, 1389 AmSR 1076. (2) But 
this is not required where the adop- 
tion of the ordinance was unanimous. 
Orr v. Mann, 208 Ky. 46, 270 SW 491, 

73. Cal.—Rutledge v, Eureka, 195 
Cal, 404, 234 P 82. 

Ill.— Carbondale v. Walker, 240 Ill. 
18, 88 NE 296. F 

Ind.—Logansport v. Webster, 45 
Ind. A. 499, 91 NE 36. 

198 Ky. 
Cire. 


Ky.—Kevil v. Nuckols, 
798, 250 SW 84, 
Oh.—Blair y. Cary, 24 Oh. 


560. 
Pa.—Darlington v. Com., 41 Pa. 68. 


74. Dyer v. Woods, 166 Ind, 44, 76 
NE 624. 
75. See cases infra this note. 


Compare Hand vy. Elizabeth, 30 N. J. 
L. 365 [aff 81 N. J. L. 547] (it need 
not appear from the minutes of the 
city council that they appointed a 
day for a hearing in regard to a pro- 
posed improvement on a street, in 
order to give them jurisdiction, when 
it otherwise appears that the city 
charter was complied with). 

[a] Where the statute requires 
the record to show the taking of the 
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substantial compliance in this respect is sufficient.’® 

Time of record. If the statute does not specify 
the time when the ordinance or resolution must be 
spread upon the records, it is sufficient if this is 
done within a reasonable time after the passage 


of the ordinance or resolution.7* 


Requirement of Torrens Act as to filing notice of 
a resolution for a street improvement within a cer- 
tain time after the passage of the ordinance is not 


mandatory."® 
[§ 2459] (9) Amendment. 


votes by yeas and nays, the failure 
to take the record in this manner 
will invalidate the regulation. Nixon 
v. Burlington, 141 Iowa 316, 115 NW 


239, 18 AnnCas 1087; Bennett v. 
Emmetsburg, 138 Iowa 67, 115 NW 
582; Marion Water Co. v. Marion, 


121 Iowa 306, 96 NW 883; Kaye v. 
Hall, 13 B. Mon, (Ky.) 455. 

76. Ark.—Malvern y. Cooper, 108 
Ark, 24, 156 SW 845. 

Til.— Centralia v. Knowlton, 311 Ill. 
248, 142 NE 525. 

Iowa.—Jonhes y. Sheldon, 172 Iowa 
406, 154 NW 592, 

Ky.—Orr v. Mann, 208 Ky. 46, 270 
SW 491; Uniontown v. Chapman, 200 
Ky. 578, 255 SW 118. 

Mo.—Reinert Bros. Constr. Co. v. 
Tootle, 200 Mo. A. 284, 206 SW 422. 

Oh.—McMaken y, Hayes, 10 Oh. Cir. 

* Ct, N. S. 38, 29-Oh, Cir. Ct. 535. 
[a] Clerical error misstating the 
date of the meeting when the ordi- 
nance was enacted is immaterial. 
Malvern v. Cooper, 108 Ark. 24, 156 
SW 845, 
[b] Failure to identify the resolu- 
tion by number is immaterial. Jones 
rE Pili 172 Iowa 406, 154 NW 
592. 
{c] Filing of a copy of the ordi- 
nance instead of the entering of such 
ordinance in the record book is an 
immaterial irregularity. Kevil  v. 
Hawthorne, 205 Ky.. 426, 265 SW 937. 
{d] Incorporation of engineer’s 
estimate.—(1) A requirement that 
the estimate of the city engineer as 
to the cost of the improvement shall 
be incorporated in the record of the 
first resolution for the improvement 
is -sufficiently complied with, al- 
though the preamble to the estimate 
and the engineer’s signature are 
omitted therefrom (Lanphere v, Chi- 
cago, 212 Ill. 440, 72 NE 426), (2) 
and although two motions are pre- 
viously adopted by the board of pub- 
lic works resolving to make the im- 
provement and calling upon the en- 
gineer to make and report an esti- 
mate (Heiple v. Washington, 219 Ill. 
604, 76 NE 854). 
[e] Need not be spread in full 
upon the journal.—Jones v. Sheldon, 
172 Iowa 406, 154 NW 592; Union- 
town v. Chapman, 200 Ky. 578, 255 
SW 118; Nevin v. Roach, 86 Ky. 492, 
5 SW 546, 9 KyL 819. A 

{f] Record need not be made in 
a book kept specially for improve- 
ment ordinances; it may be made in 
the book containing other ordinances. 
Allen vy. Davenport, 107 Iowa 90, 77 
NW 532. 

77. Jones v. Sheldon, 172 Iowa 
406, 154 NW 592; Hardwick y. Inde- 


A defective order, 
ordinance, or record of improvement proceedings 
may be amended as long as there are no intervening 
rights which will be thereby affected,’® but this can- 
not be done where it will substantially affect the 
rights of a person, acquired in reliance on the exe- 
eution of the order as originally enacted.®° 
after adoption, certain nugatory portions in the ordi- 
nance are erased, the ordinance is not invalidated 
thereby.*t Where an estimate of cost is required, an 
ordinance cannot be amended so as to increase the 
extent of an improvement unless, a further estimate 
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is had;8? and after the completion of an improve- 
ment the method of assessment cannot be changed.** 
Several special ordinances, based on petitions, for 
grading parts of a street may be superseded by one 
general ordinance ;§* and the passage of an amend- 


; ment decreasing the extent of an improvement will 


not of itself abrogate a contract for the improve- 
ment as_ originally ordered.°° : 
tending the length of a street to be paved is not 


An amendment ex- 


to be regarded as changing the original purpose of 


nanece.®? 


Where, 


pendence, 136 Iowa 481, 114 NW 14; 
Orr v. Mann, 208 Ky. 46, 270 SW 491. 


78. Rutledge v. Eureka, 195 Cal. 
404, 234 P 82. 
79; Colo.—Post Printing, etc., Co. 


v. Denver, 68 Colo. 50, 189 P 39. 
Ga.—Owens v. Dalton, 144 Ga. 656, 
87 SE 913. 
Ida.—Dement v, Caldwell, 22 Ida. 
Barteau, 260 Ill. 


62, 125 P 200, 
Ill.—Decatur v. 
612, 103 NE 601; Gage v. Chicago, 223 
Ill. 602, 79 NE 294; Johnson v, Peo., 
202 Ill. 306, 66 NE 1081; Roman vy. 
Peo., 193 Il]. 621, 61 NE 1042. Com- 
pare North Chicago v. Cummings, 266 
Ill. 575, 107 NE 776. 
Ind.—Edwards v. Cooper, 168 Ind. 
54, 79 NE 1047; New Albany vy. En- 
dres, 143 Ind, 192, 42 NE 683. 
Iowa.—Vowles v. Kenwood Park, 
198 Iowa 517, 199 NW 1009. 
Kan.—Smith y. Courtland, 103 Kan, 
142, 172. P 1027, 
Ky.—Kevil v. Nuckols, 198 Ky. 
798, 250 SW 84; Bogard v. O’Brien, 
20 SW 1097, 14 KyL 648. 


La.—Winnfield vy, Collins, 143 La. 
493, 78 S 747. 

Md.—Seyboldt y. Mt. Rainier, 130 
Md. 69, 99 A 960. 

Mass.—Leominster v. Conant, 139 
Mass. 384, 2 NE 690; Chase v. 
Springfield, 119 Mass. 556. 

Mo.—Bambrick vy. Campbell, 387 


Mo, A, 460, 

N, Y.—Ottendorfer v. Fortunato, 56 
N. Y. Super. 495, 4 NYS 629; Matter 
of Nagy St., 99 Mise. 314,°164 NYS 
537. 

Or.—Kershaw v. Willamina, 119 
Or. 543,250 Pi 238, 

Pa..—Avonmore v. Taylor, 85 Pa. 
Super. 571; Merrifield v. Scranton 
City, 5 Pa. Co, 388. 

Va.—Sands v. Richmond, 31 Gratt. 
(72 Va.) 571, 81 AmR 742, 

Wash.—In re Leary Ave., 72 Wash. 
617, 622, 181 P 225; North Yakima v. 
Scudder, 41 Wash: 15, 82 P 1022. 

Wis.—Bekkedal v. Viroqua, 183 
Wis. 176, 196 NW 879, 197 NW 707. 

Que.—Vinet v. St. Louis de Gon- 
zague Parish, 19 Que. K. B. 222. 

“Tf there is a defect ‘in the copy 
of the ordinance which does not in 
any way mislead the objectors or af- 
feet the substantial merits of the 
case there is no error in allowing an 
amendment.” Decatur vy. Barteau, 
260 Ill. 612, 615, 103 NE 601. 

“Ordinances providing for public 
improvements may be amended so 
long as vested rights of individuals 
are not adversely affected thereby. 
This rule is self-evident, and fol- 
lows from the very power the city 
has to enact ordinances.” In re 


the ordinance as within a statutory prohibition.*® 
Where the council has amended an ordinance as 
submitted by a board of local improvements, such: 
board may adopt it as amended and recommend its 
passage without the preparation of a new ordi-: 


The repeal of a portion of an ordinance amounts 
in effect to an amendment of the ordinance, the 
unrepealed portion of the ordinance remaining un- 
affected thereby.*® 

[§ 2460] 11. Discontinuance or Abandonment of 
Proceedings—a. In General. While proceedings for 


Leary Ave., supra. : 

[a] Whus, where the city clerk 
inadvertently omits a portion of a 
resolution authorizing’ a sidewalk 
assessment, ‘the council may, eight 
months thereafter by resolution, no 
intervening rights of third parties 
having arisen, require that the min- 
utes be corrected. Owens v. Dalton, 
144 Ga. 656, 87 SE 913. 

[b] Reénactment of the entire 
ordinance is not necessary, in order 
to correct a defect therein; the cor- 
rect portions of the ordinance may 
be incorporated into the amendment 
by reference. Post Printing, etc., 
Co, v. Denver, 68 Colo. 50, 189 P 39; 
Bambrick v. Campbell, 37 Mo. A. 460. 

Amendment of municipal ordi- 
nances generally see supra §§ 881- 
885 in 48 Cc. J. 

80. See cases infra this note. 

{a] Method of assessment pro- 
vided for in an ordinance for an im- 
provement cannot be materially al- 
tered by an amendment to the ordi- 
nance. Matter of Nagy St., 99 Mise. 


314, 164 NYS 587; Dick yv. Toledo, 
feet Cir. Ct, 9349," 5 Oh. “Cir. “Dec, 


[b] Matters not constituting 
amendment.—An ordinary city ordi- 
nance for paving “with vertical fibre 
brick on concrete base with asphalt 
filler” is not a mere amendment of 
ordinance proposed and defeated by 
the people which provided for paving 
with ‘‘one-course concrete pavement 
not less than six inches thick.” Fair- 
child v. Holton, 101 Kan. 330, 332, 
166 P 508, 

81. Kevil v. Nuckols, 198 Ky. 798, 
250 SW 84, 

82. Kinealy v. Gay, 7 Mo. A, 203; 
Paris v. Brenneman, 59 Tex, Civ. A, 
464, 126 SW 58. 

83. Dick y. Toledo, 11 Oh. Cir, 
Ct. 349, 5 Oh, Cir. Dec. 157. 

84. Ogden y. Hudson, 29 N. J. Ll. 
104 [rev on other grounds 29 N. J. 
L. 475]. 

Ottendorfer v. Fortunato, 56 
N. Y. Super. 495, 4 NYS 629; Bigler 
y New York, 5 AbbNCas (N. Y.)! 

86. Merrifield v. Scranton City, 5 
Pa. Co. 388. f 

87. Bambrick v. Campbell, 37 Mo. 
A. 460. 


88. Noonan vy. Peo., 183 Ill. 52, 55 
NE 679; Pardridge v, Hyde Park, 131 


i] 


Ill. 537, 23 NE 345; Hyde Park vy. 
Corwith,: 122 Ill. 441, 12’ NB 238: 
St. Joseph v, Farrell, 106 Mo. 437, 
17 SW 497. 

Repeal of ordinance or resolution 
met improvement see infra 


’ co dl 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


§ 2460] 


the making of a public improvement may generally 
be discontinued or abandoned at any stage,®® this 
cannot be done where a person in reliance on the 
action of the municipal authorities has acquired” 
or surrendered® a valuable right, unless’ the authori- 
ties make provision to compensate such person for 
his loss;9? and the municipal council cannot author- 
ize the abandonment of an improvement which was 
ordered by the state legislature.®* It has been held 
that proceedings may not be discontinued after 


appointment of officer to ascertain 


confirmation of the estimate and assessment,®* after 
plans filed and notice to treat,°* or after bids 
Upon a motion for leave to 
discontinue street opening proceedings, affidavits 
showing the impolicy and injustice of granting the 


have been made.” 


g9. Ariz—Farmer v. Dahl, 19 
Ariz. 395, 171 P 130. 

Ark.—Morrilton Waterworks Impr. 
Dist. v. Earl, 71 Ark. 4, 69 SW 577, 
71 SW 666. 

Cal.cHyde v. Wilde, 51 Cal. A. 82, 
196 P 118. 

Conn.—Dellaripa’s App., 88 Conn. 
565, 92 A 116, AnnCas1917B 862. See 
Kelly vy. Waterbury, 83 Conn. 270, 76 
A 467, : 

Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625 (recognizing rule). 


Ill.—Gray v. Joliet, 287 Ill. 280, 
122 NE 550 [rev 210 Ill. A. 449]. 
Ind.—Greendale v. Suit, 163 Ind, 


282, 71 NE 658; Stephenson v. Salem, 
14 Ind. A. 386, 42 NE 44, 934. 
Iowa.—Nixon v. Burlington, 141 
Iowa 316, 115 NW 2389, 18 AnnCas 
1037 (recognizing rule). t 
Kan.—Carey Salt Co. v. Hutchin- 
son, 72 Kan. 99, 82 P 721. 
Ky.—Augusta v. McKibben, 60 SWw 
291, 22 KyL 1224 (recognizing rule). 
La.—Stewart. v. Pointe Coupée 
Police Jury, 14 La. Ann. 69. 
Md.—Black v. Baltimore, 50 Md. 
235, 33 AmR 320. : 
Mass.—New Bedford y. Bristol 
Gleason, 140 


County, 9 Gray 346. 
Mich.—Cuming _ Vv. wa 
Mich. 195, 108 NW 537 (recognizing 


rule). 
Ore Joues v. Barber Asphalt Pav. 
Co., 174 Mo. A. 393, 160 SW 276; 


Marshall v. Rainey, 78 Mo. A. 416. 

Mont.—Mansur vy. Polson, 45 Mont. 
585, 125 P 1002. 

Nebr.—Hiddleson y. Grand Island, 
212 NW 619 (recognizing rule). 

N. J.—Van Anglen y. Bayonne, 56 
N. J. L. 463, 29 A 168. 

N. Y.—In re Military Parade 
Ground, 60 N. Y. 319 [aff 4 Thomps. 
& C. 671]; Martin v. Brooklyn, 1 Hill 
545; In re Anthony St., 20 Wend. 618, 
32 AmD 608; In re Beekman St., 20 
Johns. 269. 


N. C.—Lucas v. Belhaven, 175 N. 
C. 124, 95 SB 41. 

Oh.—Toledo v. Jacobson, 11 Oh. 
Cir. Ct, 220, 6 (Oh. Cir. Dec. 137. 


Okl.—St. Louis, etc., R. Co. v. Ada, 
64 Okl. 279, 167 P 621; Shultz v. Rit- 
terbusch, 38 Okl. 478, 134 P 961. 

Or.—Manley v. Marshfield, 88 Or. 
482, 172 P 488; Clinton v. Portland, 
26 Or. 410, 38 P 407. 

Pa.—In re Sandusky St., 165 Pa. 
367, 30 A 983; Reymer’s App., 91 Pa. 
354; In re Hamilton Ave., 41 Pa. Co. 
OLB: 

Ss. D.—Mason v. Sioux Falls, 2 S. D. 
640, 51 NW 770, 89 AmSR 802 (recog- 
nizing rule). ‘ 

Utah.—Stott vy. Salt Lake City, 47 
Deal 1138, 151 P 988 (recognizing 
rule). 

Mis aheAtabed v. Smith,.64 Wash. 
470, 117 P 393; Broad v. Spokane, 59 
Wash. 268, 109 P 1014. 

Wis.—Warner v. Ashland, 154 Wis, 
54, 142 NW 513 (recognizing rule). 

B.-C.—Hanna v. Victoria, 22 B. C. 
555, 27 DomLR 213, 34 WestWkly 
307. 

Ont.—Re Toronto, 41 Ont: L. 352, 
40 DomLR 574; Re Forester, 24 U. C. 
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damages,°* after 


Q. B. 588. 

[a] Bhus on the hearing of an 
application for confirmation of report 
of commissioners of estimate and 
assessment the court will order dis- 
continuance where persons appearing 
by the report to be interested to the 
amount of a majority in amount of 
the whole assessments and awards 
appear and object to further pro- 
ceedings on the report. In re Cres- 
cent St., 217 N. Y. 294, 111 NE 1069. 
Remonstrance generally see supra 
§§ 2416-2419. 

[b] hat contract for improve- 
ments is thereby broken does not 
prevent abandonment. Broad v. Spo- 
kane, 59 Wash. 268, 109 P 1014. 

[c] That funds have been appro- 
priated for the construction of the 
improvement does not affect the right 
of the municipal council to discon- 
tinue the proceedings. Dellaripa’s 
App., 88 Conn, 565, 92 A 116, AnnCas 
1917B 862, : 

90. In re Roffignac St. 4 Rob. 
(La.) 357; In re Canal St., 11 Wend. 
CN. Y.) 154. 

91. Strader y. Cincinnati, 1 Handy 
446, 12 Oh. Dec. (Reprint) 229. 

[a] Tlustration—Where a prop- 
erty owner has parted with six or 
seven feet of valuable property on 
condemnation proceedings to open a 


street, the city cannot thereafter 
rescind its intention to open the 
street, Strader  v. Cincinnati, 1 


Handy 446, 12 Oh: Dec. (Reprint) 229. 

92. Staples v. Bridgeport, 75 Conn. 
509, 54 A 194; Matter of Nagy St., 99 
Misc, 314, 164 NYS 5387; In re Corona 
Ave., 154 NYS 277; In re Seventieth 
St.;.7 Pa. Dist. 118. 

[a] Measure of such compensation 
is not the damage suffered by the 
failure to make the improvement but 
the actual amount expended on the 
faith of the continuance of the pro- 


ceedings. In re Corona Ave., 154 
NYS. 277. 

93. Peo. v. Brooklyn, 22 Barb. 
(N. Y.) 404. 

94. In re Hamilton Ave, Exten- 
sion, 22 Pa. Dist. 581. 

95. In re Roffignac St., 4 Rob. 


(La.) 357; Peo. v. Brooklyn, 22 Barb. 
(N. Y.) 404; In re Canal St., 11 Wend. 
(N. Y.) 154; In re Beekman St., 20 
Johns, (N. Y.) 269; Reymer’s App., 


91 Pa, 354, 

96. Hanna v. Victoria, 22 B. C. 
27 DomLR 218, 34 WestWkly 
97. McCormick v. Moore, 134 Mo. 
A. 669, 114 SW 40. 

98. In re Anthony St., 20 Wend, 
(N. Y.) 618, 32 AmD 608, 

99. Brady v. Atlantic City, 53 N. 
‘J. Eq. 440, 32 A 271, 


1. Fifteenth St. Inv. Co. v. Den- 
ver, 59 Colo. 189, 147 P 677. 

2. Change of plan see _ infra 
§ 2462. 

Repeal of ordinance see_ infra 
§ 2461. 


8. See cases infra this note. 

[a] Rejection of a plan for an 
improvement contained in a report of 
commissioners to whom a reference 
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motion have been held inadmissible.°* Where the 
city council has directed an attorney to ask leave 
for the city to withdraw from the condemnation pro- 
ceedings, the city is not bound by such direction 
until the application has been granted by the court.®? 
A provision in an ordinance, for dismissal of pro- 
ceedings if the benefits assessed against the city 
shall exceed a certain sum, cannot be nullified by the 
city attorney by virtue of his power to control liti- 
gation of the city. 

What constitutes abandonment.? 
the municipal authorities to abandon proceedings for 
the making of a public improvement may be im- 
plied,? as well as express; but such an intention 
will not be inferred unless the facts are not reason- 
ably consonant with any other theory.® 


The intention of 


An ordi- 


has been made constitutes an aban- 
donment of the proceedings. Della- 
ripa’s App., 88 Conn. 565, 92 A 116, 
AnnCas1917B 862; Middaugh v. Chi- 
cago, 187 Ill. 230, 58 NE 459. 

[b] Substantial variance between 
the description of the improvement 
contained in the ordinance or resolu- 
tion ordering the improvement and 
that contained in a prior part of the 
proceedings constitutes an abandon- 
ment of the improvement. Hyde v. 
Wilde, 51 Cal. A. 82, 196 P 118; Stew- 
art v. Pointe Coupée Police Jury, 14 
La, Ann, 69; Marshall v, Rainey, 78 
Mo. A. 416; Manley v. Marshfield, 88 
Or. 482, 172 P 488, 

{c] Unreasonable delay in letting 
contract or commencing work may 
show an abandonment of the inten- 
tion to execute the order for the im- 
provement. Barber Asphalt Pay. Co. 
v. Kansas City Hydraulic Press Brick 
Co., 170 Mo. 'A. 508, 156 SW 749 (de- 
lay of twenty-two months); Van An- 
glen v. Bayonne, 56 N. J. L. 463, 29 
A 168 (delay of twenty months); 
United Brethren Cong. :v. Emaus 
Borough, 56 Pa, Super. 136 (delay of 
two years). 

: e of plan see infra § 2462. 

Implied repeal of ordinance see 
infra § 2461. 

4 Repeal of ordinance or resolu- 
tion see supra § 2461. 

{a] Final rejection of ordinance 
for improvement.—‘By the final ac- 
tion of the city council rejecting the 
ordinance for this improvement and 
the adjournment of that body the 
ordinance was dead. When an at- 
tempt was made to pass it at a sub- 
sequent meeting the rights of objec- 
tors to this improvement had inter- 
vened. Those rights were, to have 
the matter reconsidered by the board 
of local improvements and to a hear- 
ing before that board in advance of 
the presentation of its recommenda- 
tions, upon which a new ordinance 
must be based. Conditions may have 
changed and a much stronger show- 
ing of objections might have been 
made before the board of local im- 
provements, The ordinance passed 
was a new ordinance. The rejection 
of the ordinance vitiated the whole 
proceeding. Therefore the ordinance, 
when passed, was not in pursuance 
of the preliminary requirements of 
the statute. The rejection of the or- 
dinance put an end to the proceed- 
ings under it.” Kankakee v, Small, 
317 Ill. 55, 64, 147 NE 404. 

5. Peo. v. Ford, 289 Ill. 550, 124 
NE 549; Stott v. Salt Lake City, 47 
Utah 118, 151 P 988. See cases infra 
this. note. ‘ 

[a] Thus the action of a board of 
public works in recommending that 
action upon an improvement be de- 
ferred does not amount to an abro- 
gation of its prior action, in fixing a 
grade upon which the improvement 
shall be based. Cuming v. Gleason, 
140 Mich. 195, 103 NW 587. 

[b] Involuntary discontinuance.— 
A judgment dismissing a proceeding 
to condemn land is not a discontinu- 
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nance direeting abutting owners to make improve- 
ments is not abrogated by declarations of individual 
members iof a committee that the improvement need 


not be made.® 
Operation and effect. 


ance within a statute providing that 
when a city shall discontinue pro- 
ceedings to open a street, the same 
shall not again be instituted for ten 
years, since such statute relates to a 
voluntary discontinuance by the city, 
not to one made necessary by law. 
St. Louis v. Bell Place Realty Co., 
259 Mo. 126, 168 SW 721. 

[c] Mere delay in acting on the 
resolution of intention does not 
necessarily show a disposition to 
abandon proceedings. Valdosta v. 
Harris, 156 Ga. 490, 119 SH 625 (de- 
lay of four months after expiration 
of time for protest); Augusta v. Mc- 
Kibben, 60 SW 291, 22 KyL 1224; 
Jones v. Barber Asphalt Pav. Co., 
174 Mo, A. 393, 160 SW 276 (delay in 
letting contract where no time was 
specified for doing so); Hiddleson v. 
Grand Island, (Nebr.) 212 NW 619; 
Berry v. Drumright, 110 Okl. 223, 
237 P 102 (lapse of ten months after 
passage of resolution of necessity) ; 
Perkins v. Pawkuska, 106 Okl. 5, 232 
P 937 (delay for adverse litigation) ; 
In’ re~Gay St.; 6" Pa: Co. 187 ‘Gnere 
inaction.for over thirty years). 

{d] “‘Wabling of a resolution to 
abandon improvement proceedings 
leaves the right to proceed with the 
making of the improvement unaf- 
fected. Farmer v. Dahl, 19 Ariz. 395, 
171 P 130; Chester v. Hyre, 181 Pa. 
642, 37 A 837. 


6 Chester v. Eyre, supra. 
7. Heffernan v. San _ Francisco 
Super.) (Ct, (Cal.) 33 -P—725: San 


Francisco v. Kiernan, 98 Cal. 614, 33 
P 720; Bass v. Chicago, 195 Ill. 109, 
62 NE 913; Clarke v. Chicago, 185 
Tll, 354, 57 NE 15; Hiddleson  v. 
Grand Island, (Nebr.) 212 NW 619; 
Schafhaus v. New York, 28 App. Div. 
475, 51 NYS 114 [aff 159 -N. Y. 557, 
54 NE 1094]; and cases infra note 


AL, 

8. Greendale v. Suit, 163 Ind. 282, 
71 NE 658; Hiddleson v. Grand 
Island, (Nebr.) 212 NW 619; Clinton 
vy, Portland, 26 Or. 410, 38 P 407; 
Casco Co. vy. Olympia, 124 Wash. 218, 
21.8) P95. 

[a] In the absence of statutory 
inhibition, the council is not estopped 
from proceeding to award a contract 
under the subsequent resolutions by 
reason of protests defeating jurisdic- 
tion under the prior’ resolution. 
Casco Co. v. Olympia, 124 Wash. 218, 
213-P916. 

{b] In California (1) under a 
statute providing that a written ob- 
jection by a majority of the owners 
shall be a bar for six months to any 
further proceedings, the objection 
not only suspends the right to make 
improvements, but precludes subse- 
quent construction after the expira- 
tion of six months, without a repe- 
tition and notice of intention. Thom- 
ason v. Carroll, 132 Cal. 148, 64 P 
262; -City St. Impr. Co. v. Lee, 31 Cal. 
A. 738, 161 P 760. (2) And the board 
is divested of jurisdiction to proceed 
further without a new resolution of 
intention. Pacific Pav. Co. v. Sulli- 
van Est. Co., 137 Cal. 251, 70 P 86. 

Effect of valid remonstrance see 
supra § 2416. 

Remonstrance generally see supra 
§§ 2416-2420. 

9.° Kankakee ‘v. Small, 317 Ill. 55, 
147 NE 404; St. Louis v. Bell Place 
Realty Co., 259 Mo. 126, 168 SW 721. 


Where improvement pro- 
ceedings have been discontinued,’ or where a city 
has lost immediate jurisdiction by reason of the 
filing of a valid protest or remonstrance* or for some 
other reason, further action toward making the im- 
provement cannot be taken’? without the taking de 
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novo of all the steps essential to the conferment of 
jurisdiction on the municipal authorities to make 
the improvement.'+ 


[§ 2461] b. Repeal of Ordinance or Resolution.’? 


governing body 


[a] Continuation of proceedings 
under new law.—Under an act pro- 
viding that the proceedings already 
commenced and progressing under 
any other act may from any stage of 
Such proceedings be continued under 
this act, by a resolution declaring an 
election or intention to have the work 
cease under such other act and con- 
tinue under this act, it is not neces- 
sary immediately on the passage of 
the later act to declare the intention 
of proceeding thereunder. Heffernan 
v. San Francisco Super. Ct., (Cal.) 
33 P 725; San Francisco, v. Kiernan, 
98 Cal. 614533 P’ 720. 

Change of plan see infra § 2462. 

10. See cases infra note 11. 

11. Ark.—McDonnell v. Little 
Rock Impr. Dist., 97 Ark. 334, 1383 SW 
1126. 

Cal.—Stege v. Richmond, 194 Cal. 
3055. 228 P' 461; Pacifie / Pav, Co. v: 
Sullivan Est. Co:; 187 Cal. 261, °70. P 
86; Fay Impr. Co. v. Nelson, 55 Cal. 
Ai 359, 203 P 417%, 

Conn.—Angus v. Hartford, 74 Conn. 
27, 49 A 192. 

Ill.—Linecoln v. Harts, 250 Ill. 273, 
95 NE 200; McChesney v. Chicago, 
205 Ill. 611, 69 NE 82; Chicago v. 
Walsh, 2038 Ill. 318, 67 NE 774; Wash- 
burn y. Chicago, 198 Ill. 506, 64 NE 
1064; Clarke v. Chicago, 185 Ill. 354, 


57 NE 15; Chicago v. Wilder, 184 
Ill. 397; 56 NE 395. 
Ind.—Greendale v. Suit, 163 Ind. 


282, 71 NE 658; Stephenson v. Salem, 
14 Ind. A. 386, 42 NE 44, 934. 
Kan.—Fairchild v. Holton, 101 Kan. 
330, 166 P 5038; Argentine v. Simmons, 
53 Kan, 491, 37 P14, 
Ky.—Bogard v. O’Brien, 20 SW 
1097, 14 KyL 648 (recognizing rule). 
N. Y.—Schenectady v. Furman, 78 
Hun 87, 29 NYS 269 [aff 145 N. Y. 
482, 40 NE, 221, -45 AmSR_ 624]; 
Schenectady v. Furman, 61 Hun 171, 
15 NYS 724; Peo. v. Whitney’s Point, 
32 Hun 508 [aff 102 N. Y. 81, 6 NE 
895]; Ireland v. Rochester, 51 Barb. 
414; Hyland vy. Ossining, 57 Misc. 
212, 107 NYS 225° [aff *127 App. -Div. 
291, 111 NYS 309]; Bigler v. New 
York, 5 AbbNCas 51; In re Beekman 
St., 20 Johns, 269. 
Okl.—Mansell v. New Cordell, 120 
Ok. 187, 250 P 920. 


Or.—Clinton v. Portland, 26 Or, 
410, 38 P 407. 

Pa.—In re Hamilton Ave., 41 Pa. 
ee 113; Reich v. Ashley, 7 Kulp 
63. 


, Wash.—Atwood vy. Smith, 64 Wash. 
4702 117 P3398. 

[a] Abandonment of one petition 
does not affect the validity of pro- 
ceedings under a subsequent peti- 
tion. McDonnell v. Little Rock 
Impr. Dist. No, 145, 97 Ark, 334, 133 
SW 1126. 

[b] Failure to make formal order 
sustaining objections in abandoned 
proceeding does not affect the va- 
lidity of proceedings under a second 
resolution of intention in proceed- 
ings in which no remonstrance was 
filed, where the property owners ob- 
tained the result which they sought. 
Stege v. Richmond, 194 Cal. 305, 228 
P 461, 

[ec] No further proceedings with- 
in prescribed time.—(1) Under a 
statute providing that a written ob- 
jection by a majority of the owners 
shall be a bar for six months to any 


either in express terms,'® or by clear implication; 


— 


In accordance with the general rules relating to 
the abandonment of proceedings for an improve- 
ment,!* it is generally competent for the municipal 


to repeal the ordinance or resolu- 


tion ordering the improvement,!* and this it may do 


+16 


further proceedings, the objection 
not only suspends the right to make 
improvements, but precludes subse- 
quent construction after the expira- 
tion of six months, without a repe- 
tition and notice of intention. Thom- 
ason v. Carroll, 132 Cal. 148, 64 P 
262. (2) And the board is divested 
of jurisdiction to proceed further 
without a new resolution of intention, 
Pacific Pav. Co. v. Sullivan Hist. Co., 


137 Cal. 261, 70 P 86. (3) What pro- 
ceedings barred by such provision see 
City St. Impr. Co. v. Lee, 31 Cal, A. 
738, 161 P 760. 
12. Repeal of ordinances in gen- 
eral see supra §§ 886-897 in 43 C. J. 
13. See supra § 2460. 


14. See cases infra notes 15-18. 
15 Ill—St. John xv. East< St, 
Louis, 136 Ill. 207, 27 NE 543; 


nee, v. Day, 114 Ill. 185, 28 NE 
Kan.—Carey Salt Co. v, Hutchin- 
son,.72 Kan. 99, 82 P 721. 
La.—Stewart v. Point Coupée Po- 
lice Jury, 14 La. Ann, 69. 
Mass.—New Bedford v. Bristol 
County, 9 Gray 346. 


Minn.—Kelly v. Minneapolis City, 


57 Minn. 294, 59 NW 304, 47 AmSR 
605, 26 LRA 92. 

Mo.—Kaime v. Harty, 4 Mo. A. 357 
[rev on other grounds 73 Mo. 316]. 

Nebr.—Hiddleson y. Grand Island, 
212 NW 619. 

N. J.—Stemmler vy. Madison, 82 N, 
J. L596; 83 -A. 85, AnnGasiSiepy 767 

N. Y.—Ashton v. Rochester, 133 N. 
Y., 187, 30 NE 965, 31° NE) 334728 
AmSR 619. 

N. C.—lLucas v. Belhaven, 175 N, 
Cr 124. Sb SB 412 

Oh.—McFarlan vy. Norwood, 19 Oh 
Coen 145. [aff 26-Oh.- Gir, Ct. VNiese 
3]. 

Pa.—In re Black St., 236 Pa. 395, 
84 A 918. 

fa] Duty to repeal. — Council 
should repeal an ordinance creating 
a paving district where the abutting 
owners file sufficient objections to 
paving, although the district. ceases 
to exist without formal repeal. 
Hiddleson yv. Grand Island, (Nebr.) 
212 NW 619. 

[b] New board of aldermen can 
rescind the order of the previous 
board. Lucas v, Belhaven, 175 N. C. 
124, 95 SBE 41. 

16. Cal.—Fay Impr, Co. v. Nelson, 
55 Cal. sé. (359,203 PP) 417, 

Ill.—Thompson y. Highland Park, 
187 Ill. 265, 58 NE 328; McPike vy; 
Alton, 187 Ill. 62, 58 NE 301, 

Kan.—Belleville y. Hallowell, 41 
Kan. 192, 21 P 105. 

Mo.—St. Joseph v. Farrell, 106 Mo. 
437, 17 SW..497, 

Nebr.—Hiddleson vy. Grand Island, 
212 NW 619. 

Oh.—McFarlan vy. Norwood, 19 
vue 145 [aff 26 Oh, Cir. Ct. N.S, 

S. D.—Olson v. Watertown, 46 S. 
D. 582, 195 NW 446. 

Wash.—In re Western Ave. 93 
Wash, 472, 161 P 381, 

Wis.—Warner vy. Ashland, 154 Wis. 
54, 142 NW 513. 

Ont.—Re Toronto, 41 Ont. L. 352, 
40 DomLR 574 (construing statu- 
tory provisions). 

[a] Tlustrations.—(1)An ordinance 
for paving a certain street for seven 
designated blocks by a special tax 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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but the intention to effect a repeal will not be in- 
ferred unless the evidence is such as to negative any 
other reasonable inference,’* regard being had to 


vested rights acquired under it.18 


to abandon proceedings for opening a street provides 
that it shall not apply to any part of the proposed 
street of which possession has been taken, the origi- 


nal ordinance will remain in full 


such parts of the street are concerned;'® and an 
ordinance for paving a street and its intersections 
may be repealed so far as it relates to intersec- 
tions; without affecting the rest of the ordinance.”° 
Where an ordinance purporting to repeal an order 
for an improvement is invalid, and no further effort 
is made to abandon proceedings, the original order 
In rescinding an ordinance 


stands unimpaired.*? 


upon private property, upon a uni- 
form basis of frontage, must be re- 
garded as repealed in toto by a later 
ordinance providing for paving the 
same street for six of such blocks 
upon a different plan, and further 
providing that the entire cost should 
be borne by a railroad company 
which accepted the terms of the or- 
dinanee and complied therewith. 
McPike y. Alton, 187 Ill. 62, 58 NE 
301. (2) A resolution for paving in 
accordance with an established 
grade is nullified by an _ ordinance 


materially changing grade. Olson v. 
Watertown, 46 S. D. 582, 195 NW 
446. 


17. See Warner v. Ashland, 154 
Wis. 54, 142 NW 513; and cases infra 
this note. ; 

fa] Thus (1) an ordinance for 
improving a street by constructing 
two paved roadways therein, to be 
separated by a parkway, is not re- 
pealed, by implication, by a subse- 
quent ordinance granting a_ street 
railway company the right to occupy 
one of the roadways with tracks, 
where the latter ordinance requires 
the company to keep such roadway 
paved with the same material as that 
used in improving adjacent portions 
of the street from time to time. 
Thompson vy. Highland Park, 187 Ill. 
265, 58 NE 328. (2) A_ resolution 
of a city council reconfirming the 
report of the board of public works 
in street paving proceedings made in 
1907, and further resolving’ that 
‘resolution No. 574 and 582 relating 
to the apportionment of the cost of 
the proposed pavement on Seventh 
Avenue West, be and are hereby re- 
pealed,’’ was not a repeal of the con- 
firmation of the report of the board 
of public works. made in 1907, but 
only of the apportionment of cost 
then made. Warner v. Ashland, 154 
Wis. 54, 142 NW 513. 

[b] Effect of amendment of law 
under which proceedings were taken. 
—The enactment of an ordinance 
providing a method of procedure for 
street improvements, being a valid 
exercise of the power conferred on 
the supervisors by the charter, which 
was adopted by . the municipality 
under express authority of Const. art 
11 § 8, such ordinance is not repealed 
by amendment of the section of the 
charter under which. the ordinance 
was enacted, where it is consistent 
with the amendment. Gallagher y. 
Barstow, 63 Cal. A. 643, 219 P 1014. 

{[c] Failure to proceed with im- 
provement for a period of years does 
not repeal ordinance. Hiddleson vy. 
Grand Island, (Nebr.) 212 NW 619. 

{d] Ordinance providing for street 
piling is not an implied repeal of 
prior paving: ordinances. Elizabeth- 
awn v. Purcell, 219 Ky. 554, 293 SW 
1096. i 

[fe] Ordinance enacted under cer- 
fain section of charter is not repealed 
by an amendment of _such _section 
not inconsistent with the ordinance, 
Gallagher v. Barstow, 63 Cal. A. 643, 
219 P 1014, e uAdt aiid 


‘Lynch vy. Mayor, 
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passage of it.?? 


If an ordinance 


foree so far as 


provement.?° 


{f] Rescinding resolution to pave 
with certain kinds of materials does 
not rescind a resolution of necessity 
for improvement. Perkins v. Paw- 
huska, 106 Okl. 5, 232 P 937. 

[g] Second ordinance for more 
extensive improvement of the same 
street does not repeal the first ordi- 
nance by implication. In re Western 
Ave., 93. Wash. 472, 161 P 881. 

18. Ark.— Morrilton Waterworks 
Impr. Dist. v. Earl, 71 Ark. 4, 69 SW 
577, 71 SW 666. 

Conn.—Staples v. 15 
Conn. 509, 54 A 194. 

Ill.—Gormley v. Day, 114 Ill. 185, 
28 NE 693. 

Kan.—Carey Salt Co. 
son, 72 Kan.. 99, 82 P 721. 

Oh.—Strader v. Cincinnati, 1 Han- 
dy 446, 12 Oh. Dec. (Reprint) 229, 

Pa.—In re Seventieth St., 7 Pa. 
Dist. 113. ; 

[a] Repeal within prescribed time. 
—Where ‘the charter of a village pro- 
vided that ordinances should not take 
effect until ten days after posting, 
an ordinance might be repealed with- 
in such time without depriving any- 
one of vested rights. Gormley v. 
Day, 114 Ill. 185, 28 NE 693. 

19. Pardridge v. Hyde Park, 131 
Ill. 537, 23 NE 345; Hyde Park. v. 
Corwith, 122 Ill. 441, 12 NE 238. 

20. Noonan v. Peo., 183 Ill. 52, 55 


Bridgeport, 


v. Hutchin- 


NE 679. 

21. Belleville v. Hallowell, 41 
Kan, 192, 21 P 105. 

22. Schafhaus v. New York, 28 


App. Div; 475, 51 NYS 114 [aff 159 
N. Y. 557 mem, 54 NE 1094 mem]. 
ere eee supra § 889 et seq in 43 


23. Havermans v. Troy, 50 HowPr 
CNY blo, 

24. I1l.—Odell v. Chicago, ete., R. 
Co., 261 Ill. 372, 103 NE 994; McChes- 
ay v. Chicago, 205 Ill. 611, 69 NE 

Ind.—State v. Miles, 138 Ind. 692; 
38 NE 400. 

Iowa.—In re Apple, 161 Iowa 314, 
142 NW 1021; Nixon v. Burlington, 
ceils 316, 115 NW 239, 18 AnnCas 

Kan.—Barnes v. Parsons, 77 Kan. 
311, 94 P 151; Argentine v. Simmons, 
53 Kan, 491, 37 P 14. 

20. SW 


Ky.—Bogard v. 
1097, 14 KyL 648. 

Mich. — Fuller v. Grand Rapids, 
105 Mich, 529, 68 NW 530; Davies 
Name ina Wy 87 Mich. 439, 49 NW 
667. 

Mo.—Probert v. Garth, 155 Mo. A. 
387, 1387 SW 320. 

Mont.—Mansur vy. Polson, 45 Mont. 
$85, 125 P 1002. 

Pa.—Lyneh v. Mayor, 15 Pa. Dist. 
255. 

S. D.—Mason v. Sioux Falls, 2 S. D. 
640, 51 NW 770, 89 AmSR 802. 

Wis.—Ellinwood vy. Reedsburg, 91 
Wis. 131, 64 NW 885. 

[a] After bids made plans cannot 
be changed. McCormick vy. .Moore, 
134 Mo. A, 669, 114 SW 40. But see 
15S. .Dist...250. 
(power to change plans.and request 


O’Brien, 
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the same formalities must be observed as in the 


[§ 2462] 12. Change of Plan. A slight change in 
the character of the improvement as determined 
upon by the petitioners,?* or by the municipal au- 
thorities,?* can be made at any time during the pro- 
ceedings and prior to the execution of the improve- 
ment plan, but a substantial alteration, such as one 
which materially increases the cost of the improve- 
ment, amounts to an abandonment of proceedings,?° 
and cannot be made without the institution of new 
proceedings,”° which may include the giving of no- 
tice,’ the holding of a hearing,?® and the enactment 
of a new ordinance or resolution ordering the im- 


two lowest bidders to modify bids to 

conform to the change). ; 

[b] Improvement district board 
has full authority to change an origi- 
nal plan and reform the same or. to 
make new plans provided the cost of 
the improvement is not made to ex- 
ceed the statutory limit. Buxton vy. 
Nashville, 132 Ark. 511, 201 SW 512 
(evidence insufficient to show exces- 
sive cost). es 

Cress references: 

Amendment of ordinance or resolu- 
tion for improvement see supra 
§ 2459, 

Decision to make improvement see 
supra §§ 2400, 2436. 

Variance between descriptions in 
order for improvement and in 
resolution of intention see supra 
§ 2440. 

25. See cases infra this section. 

What constitutes abandonment of 
proceedings generally see supra §§ 
2460, 2461. 

26. See supra § 2460; 
infra this section. 

27. Cal.—Pacific Pav. Co. v. Sul- 
livan Est. Co.,; 137 Cal. 261, 70 P 86. 

Ill. Lineoln vy. Harts, 250 Ill. 273, 
95 NE 200; Clarke v. Chicago, 185 Ill. 
354, 57 NE 15. 

Ind.—Stephenson v. Salem, 14 Ind. 
A, 386, 42 NE 44, 934. 

Ky.—Bogard v. O’Brien, 20 SW 
1097, 14 KyL 648 (recognizing rule). 

N. Y.—Schenectady v. Furman, 78 
Hun 87, 29 NYS 269 [aff 145 N. Y. 
482, 40 NE 221, 45 AmSR 624]; Sche- 
nectady v. Furman, 61 Hun 171, 15 
NYS 724; Hyland v. Ossining, 57 
Misc, 212, 107 NYS 225 [aff 127 App. 
Div, 29%, -Jib NYS 80973) Bigler ive = 
New York, 5 AbbNCas 51; In re Beek- 
man St., 20 Johns, 269. 

Okl.—Mansell v. New Cordell, 120 
Okl. 187, 250 P 920. 

Pa.—Reich v. Ashley, 7 Kulp 163. 

Wash.—Atwood vy. Smith, 64 Wash. 
470,117) P3993. 

[a] Minor change.—A change in a 
paving ordinance, requiring certain 
stones which were to be set to pro- 
tect abutting walls from injury by 
wagon hubs to be eight inches square 
instead of six, was not sufficient to 
require republication. Bogard vy. 
O’Brien, 20 SW 1097, 14 KyL 648. 

Necessity of notice of intention 
generally see supra § 2407. 

28. McChesney v. Chicago, 205 Til. 
611, 69 NE 82; Chicago v. Walsh, 203. 
Ill. 318, 67 NE :774; Washburn v. 
Chicago, 198 Ill, 506, 64 NE 1064; Chi- 
cago v. Wilder, 184 Ill. 397, 56 NE 
395; Ireland v. Rochester, 51 Barb. 
(N. Y.) 414. : 

Necessity of hearing on 
generally see supra § 243 

29. Angus v. Hartford, 74 Conn. 
27, 49 A 192; Argentine v. Simmons, 
53 Kan. 491, 37 P 14; Peo. v. Whit- 
ney’s Point, 32 Hun 508 [aff 102 N. Y. 
81, 6 NE 895]; Hyland v. Ossining, 
57. Mise. 212, 107, NYS 225. [aff 127 
App. Div. 291, 111 NYS. 309]. 

Necessity of ordinance or resolu- 
Hey “phate: improvement see supra 


and cases 


pniecon 
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[§ 2463] 13. Curing Defects and Irregularities— 
a. In General. While in a proper case defects and 
irregularities may be cured by statute,*° or by ordi- 
nance,*+ or by amendment,®? or the right to object 
thereto may be lost by waiver or estoppel,®* a juris- 
dictional defect in the proceedings cannot be cured 
by subsequent action with relation to matters in 
which such defect is not necessarily a question 
involved.*4 

[§ 2464] b. By Statute.*® Statutes providing in 
effect that no error in the proceedings of the mu- 
nicipal legislature shall exempt a person from paying 
for the improvement after the work has been done 
in good faith and pursuant to a valid ordinance or 
resolution®® are valid,®* and will operate retro- 
spectively to cure an unsubstantial defect in an 
essential part of the proceedings,** or a substantial 
defect in a nonessential part of the proceedings ;*° 
and it has been held that where the legislature 
might have originally refused property owners a 
eertain right in respect to improvement it has the 
power to cure a proceeding for such a public im- 
provement, defective because the property owners 
were deprived of that right conferred upon them by 


MUNICIPAL CORPORATIONS 


‘ 


law.*° But such statutes cannot cure a substantial 
defect in an essential part of the proceedings,** 
that is to say, a defect which is such as to deprive 
the municipal authorities of jurisdiction to make the 
improvement.*2 An amendment to a charter provid- 
ing that all ordinances theretofore made should re- 
main in force will not invalidate an ordinance which . 
is void because unauthorized.** Where the power 
conferred by a curative statute is to be exercised 
in the future, there must be affirmative action by 
the council to make it effective.44 Under a statute 
providing that no special tax for the construction 
of a sidewalk shall be held void because levied for 
work done under a prior ordinance, if done in good 
faith, the removal of a defective sidewalk after ob- 
jections to the special tax levied for its construction 
were sustained is not evidence of a want of good 
faith in the construction of a new walk built to re- 
place it.*® 

[§ 2465] c. By Ordinance or Resolution. On the 
same theory*® a mere irregularity in the preliminary 
proceedings or order for an improvement may be 
cured by a subsequent ordinance remedying the de- 
fect;*7 but proceedings or orders which are abso- 


[§§ 2463-2465. 


80. See infra § 2464. 

31. See infra § 2465, 

32. See supra § 2459, 

33. See infra § 2471. 

34. Bussing v. Mt. Vernon, 198 N. 
Y. 196, 91 NE 543; Peo. v. Brooklyn, 
89 Hun 241, 35 NYS 91. y 

-[a] Where entire street was or- 
dered opened but grading commis- 
sioners were appointed for only a 
part thereof, the defect was not 
cured by a confirmation of such com- 
missioners’ report. Peo. v. Brooklyn, 
89 Hun 241, 35 NYS 91. 

Defective assessment 
§ 4057 et seq. 


see infra 


35. Statutes making preliminary 
proceeding conclusive see infra 
§ 2472. 

- 86. See statutory provisions, 

37. See Constitutional Law §8§ 

785-802. 


38. Cal.—Chase v. Trout, 146 Cal. 
350, 80 P 81; Himmelmann vy. Hoad- 
ley, 44 Cal, 213; Gordon v. Ransome- 
Crummey Co., (A.) 174 P 906. 

Colo.—Denver v. Dumars, 33 Colo. 
94, 80 P 114. 

Ill.—Chicago v. Clark, 233 Ill. 404, 
84 NE 363. 

Iowa.—Ida Grove v. Ida Grove Ar- 
mory Co., 146 Iowa 690, 125 NW 866; 
Clinton v. Walliker, 98 Iowa 655, 68 
NW 431, 

Kan.—Pollock v. Kansas City, 87 
Kan. 205, 123 P 985, 42 LRANS 465; 
Haggart v. Kansas City, 77 Kan. 798, 
94 P 789, 


Ky.—Louisville v. Gast, 118 Ky. 
564, 81 SW 693, 26 KyL 412. 
N. Y.—Tifft v: Buffalo, 82 N. Y. 


204. 

Pa.—In re Wheeler Ave, Sewer, 214 
Pa. 504,63 A 894, 
dete Trae at v. Janesville, 31 Wis. 

[a] Immaterial variance between 
order and resolution of intention.— 
Field v. Chicago, 198 Ill, 224, #4 NE 
840. 

{b] Irregularities in form of en- 
actment of order or improvement.— 
Louisville v. Gast, 118 Ky. 564, 81 
SW 693, 26 KyL 412. 

{c] Irregularity in recording or- 
der for improvement.—Chicago vy. 
Clark, 233 Ill. 404, 84 NE 363. 

39. Ill—Peo. v. Rock Island, 271 
Tll. 412, 111 NE 291. 

Ky.—Wait v. Southern Oil, 
-Co., 209 Ky. 682, 273 SW 473. 

N. Y.—In re Sackett St., 74 N. Y. 
95 [aff 4 Hun 92, 6 Thomps. & C. 
347]. 

*. Oh.—Becher y. McCloud, 4 Oh. Cir. 


etc., 


Ct, 305, 2 ‘Oh, Cir, Dec: 5620 


Or.—Nottage v. Portland, 35 Or. 
539, 58 P 883, 76 AmSR 5138. 
Pa.—In re Marshall Ave., 213 Pa. 


516, 62 A 1085; Gray v. Pittsburgh, 
147 Pa, 364,423) A+ 395; Donley v. 
Pittsburgh, 147 Pa. 348,°23 A 394, 
30 AmSR 738; Com. v. Marshall, 69 
Pa. 328; Schenley v. Com. 36° Pa. 
29, 78 AmD 359; In re Queen St., 18 
Pa, Super, 241. 

Wyo.—Bass v. Casper, 28 Wyo, 387, 
205 P 1008, 208 P 439. 

“The legislature may, unless re- 
stricted by the state constitution, 
legalize or validate retrospectively a 
proceeding for the improvement of a 
street which it might have authorized 
in advance, and it may also cure de- 
fects in or make immaterial statu- 
tory requirements which it could 
have dispensed with in the first in- 
stanee.’”’ Nottage v. Portland, 35 Or. 
539, 548, 58 P 883, 76 AmSR 513. 

[a] Defect in petition.—Where 
the petftion might have been dis- 
pensed with in the first place, the 
fact that it contained an insufficient 
number of signatures does not in- 
validate all further steps in the pro- 
ceeding, under a statute providing 
that defects not jurisdictional shall 
not avoid the assessment for the im- 
provement. Peo. v. Rock Island, ‘271 
Til. 412, 111 NE 291; Nottage v. Port- 
“re 35 Or, 539, 58 P 883, 76 AmSR 
613. 

{b] Defect in resolution or ordi- 
nance of intention.—A _ substantial 
defect in the ordinance or resolution 
of necessity may be rendered imma- 
terial by statute, where such ordi- 
nance or resolution was not a juris- 
dictional step in the proceedings. 
Wait v. Southern Oil, ete., Co. 209 Ky. 
682, 273 SW 473; Bass v. Casper, 28 
Wyo. 387, 205 P 1008, 208 P 439. 

[ce] Defective notice.—The inva- 
lidity of the preliminary notice may 
be cured by statute, where such no- 
tice was not required by the consti- 
tution, but was only directed by the 
charter. Tonawanda v. Price, 171 N. 
Y. 415, 64 NE 191; Loomis v. Little 
Falls, 66 App, Div. 299, 72 NYS 774. 

{d] Failure to publish ordinance, 
—A statute providing that improve- 
ments shall be valid and binding 
where they have been made under the 
provisions of invalid laws or ordi- 
nances is sufficient to cover a failure 
to advertise a grading ordinance. 
In re Marshall Ave., 213 Pa, 516, 62 
A 1085. 

40. Haggart v. Kansas City, 177 


Kan. 798, 94 P 789. 

{a] Choice of kind of pavement. 
—Hagegart v. Kansas City, 77 Kan. 
798, 94 P 789. 

41. Ark.—Less v. Hoxie Impr. 
Dist. No. 1, 130 Ark, 44, 196 SW 464. 

Ga.—Wilkins vy, Savannah, 152 Ga. 
638, 111 SH 42, 

tll.— Rockford y. Armour, 290 iu. 
425, 125 NE 356. 


Iowa.—Carbon Coal Co. v. Des 
Moines, 198 Iowa 371, 199 NW 170. 
Ky.—Mulligan v. McGregor, 165 
Ky. 222, 176 SW 1129. 
Mich.—Crawford v. Detroit, 169 
Mich, 293, 1385 NW 314. . 
Minn.—Red Wing v. Chicago, etc., 


R. Co., 72 Minn. 240, 75 NW 223, 71 
AmSR 482. 

Mont.—Cooper_ v. 57 
Mont. 277, 169 P 801. 

N. J.—Walsh v. Newark, 78 N. J. 
L. 168, 73 A 523; Groel v. Newark, 78 
ING Deo LER A B20 


N. Y.—Peo. v. Brooklyn, 89 Hun 
241, 35 NYS 91. 
67 Oh. St. 


Oh.—Joyce v. Barron, 
264, 65 NE 1001. 

[a] Otherwise stated, the defect 
or want of compliance with the law 
must relate to a requirement that 
might have been dispensed with in 
the first instance. Clinton v. Walli- 
ker, 98 Iowa 655, 68 NW 481. 

[b] Defect avoiding notice. — 
Groel v. Newark, 78 N. J. L. 142, 73 
A 522; Boice v. Plainfield, 38 N. J. L. 
95; Joyce v, Barron, 67 Oh. St. 264, 
65 NE 1001. 


Bozeman, 


[ec] Defect avoiding resolution of 
intention.—Mulligan v. McGregor, 
165 Ky. 222, 176 SW 1129. 

{ad] Defect avoiding resolution 


ordering improvement.—Carbon Coal 
Co v, Des Moines, 198 Iowa 371, 199 
NW 170; Zalesky vy. Cedar Rapids, 118 
Iowa 714, 92 NW 657, 

42. See cases supra note 41, 

Jurisdictional defects in improve- 
ment proceedings see cases passim 
supra §§ 2388-2462, 

43. Red Wing v. Chicago, etc., R. 


Co., 72 Minn, 240, 75 NW 223, 71 
AmSR 482, 
44, Charleroi Borough v. Bailey, 


54 Pa. Super, 331. 
45. Peo, v. Cherry, 262 Ill. 110, 104 
NE 209. 

46. See supra § 2464. 
47. Cal.—Bienfield v. 
176 Cal.'585, 169 (P* 225, 4 

Colo.—Sanborn vy. Boulder, 74 Colo. 
358, 221 P 1077. 
Schultz, 


Van Ness, 


Ill.— Geneseo  v. 


257 11. 
273, 100 NE 926. 


$$$ $$$ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ie 


§§ 2465-2466] 


lutely void cannot be thus validated.*§ 
faction is unauthorized because not based upon an 
ordinance, it cannot be ratified except by the pas- 
sage of an ordinance.*? An improvement which has 
been authorized by a valid ordinance, but not yet 
constructed, cannot be regarded as an existing im- 
provement for the purpose of validating an ordi- 
nanee, the right to enact which is dependent upon 
such an existence.®° A general ordinance may super- 
sede several special ordinances, based on petitions, 


for grading parts of a street.*? 


Miss.—Bryan v. Greenwood, 112 
Miss. 718, 73 S 728. 

Mo.—Aurora Water Co. v. Aurora, 
129 Mo. 540, 31 SW 946; Albers v. 
Acme Pav., etc., Co., 196 Mo. A. 265, 
194 SW 61. 

N. J.—Campbell v. Teaneck Tp. 
Committee, (Sup.) 129 A 757. 

Pa.—In re Millvale Borough No. 2, 
14 Pa. Co.-82. ‘ 

Wis.—Koch v. Milwaukee, 89 Wis. 
220, 62 NW 918. ‘ 

See generally supra § 825 in 43 


Cds 

[a] Tllustrations.—(1) Where the 
council of a special charter city 
passed an ordinance for a paving Im- 
provement district and being doubt- 
ful of the validity of an emergency 
clause therein caused an _ identical 
ordinance with the emergency clause 
omitted to be introduced, it was not 
necessary to again go through the 
preliminary proceedings, notwith- 
standing a decree whereby the firse 
ordinance was held invalid, such de- 
eree not constituting a contract be- 
tween the plaintiffs in that action 
and the city, preventing the city 
from completing or finishing the 
work of creating the district. San- 
born v. Boulder, 74 Colo, 358, 221 P 
1077. (2) Where ordinance for pav- 
‘ing of streets was incomplete, 
that it provided that paving be done 
with any of several materials, the 
defect was remedie@ by a specific 
ordinance providing that paving be 
done with one of materials enumer- 
ated. Bryan v. Greenwood, 112 Miss. 
G13; 73.8: 728. : 

[b] Unauthorized acts of minis- 
terial officers may usually be rati- 
fied by ordinance. Warren Bros. Co. 
v. Boyle, 42 Cal. A. 246, 183 P 706; 
St. Louis v. Schoenemann, 52 Mo. 
348; Kolkmeyer v. Jefferson, 75 Mo. 
A. 678; In re Millvale Borough No. 2, 
14 Pa. Co. 82; Koch vy. Milwaukee, 89 
Wis. 220, 62 NW 918. 

[c] Premature ordinance may be 
cured by a subsequent ordinance on 
same subject. Campbell v. Teaneck 
Tp. Committee, (N. J. Sup.) 129 A 
57. 

t [d] Where emergency clause in a 
prior. paving district ordinance is 
invalid, a subsequent corrected ordi- 
nance may be passed without going 


through preliminary _ proceedings. 
Sanborn v. Boulder, 74 Colo. 358, 221 
P 1077. 


Amendment of ordinance or reso- 
lution ordering improvement see su- 


2459, 
rd 47 


48. Colo.—Pueblo y. Winters, 
Colo. 255, 107 P 224. 
Ga.—Atlanta v. Smith, 99 Ga. 462, 


27 SE 696. ‘ 
Ill.—Chicago, etc., R. Co. v. Chi- 

cago, 174 Ill. 439, 51 NE 596. 
Ind.—Busenbark v. Clements, 22 


Ind. A. 557, 53 NE 665. 


Md.—Baltimore v. Porter, 18 Md. 
84, 79 AmD 686. 
: Mass.—Sheehan v. Fitchburg, 131 


. 523. 
eg (AES RT City Tract., etc., Co. v. 


City, 155 Mich. 393, 119 NW 440. 
Bavo.—_MeCormick vy. Moore, 1384 
Mo. A. 669, 114 SW 40; Dickey v. 
Holmes, 109 Mo. A. 721, 83 SW_ 982; 
Clay v. Mexico, 92 Mo. A, 611; Koik- 
meyer v. Jefferson, 75.Mo, A. 678. 

N. Y.—Peo. v. Brooklyn, 89 Hun 
241, 35 NYS 91. 3 


in* 
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In details the supplemental or curative ordinance 
need not necessarily be as full.as was required of 
the original ordinance.®? 

[§ 2466] 14. Questioning Validity of Proceedings*® 
—a. Methods—(1) Appeal.®?% 
the general rules relating to appeals,°* the right of 


In ‘accordance with 


an order for an improvement by 


the common council or other municipal body au- 
thorized to make it exists only under statutory 
provision to that effect.>> 


General appeal statutes®® 


or special applicatory statutes,>’ as the case may 


Pa.—Scranton City v. Barnes, 147 
Pa. 461, 23 A 777. 

Tex.—Norwood v. Gonzales Coun- 
ty, 79 Tex. 218, 14 SW 1057; Waco 
v. Prather, (Civ. A.) 35 SW 958. 

Va.—Page v. Belvin, 88 Va. 985, 
14 SE 843. 

Wash.—Buckley 
Wash, 253, 37 P 441, 

Wis.—Dullanty v. Vaughn, 77 Wis. 
38, 45 NW 1128. 

{a] Failure to enact order by or- 
dinance.—Chicago, etc., R. Co. v. Chi- 
cago, 174 Ill. 439, 51 NE 596; Balti- 
more v. Porter, 18 Md. 284, 79 AmD 
Bee Maudlin v, Trenton, 67 Mo. A. 
52 


[b] Insufficient description of 
improvement.—Pueblo v. Winters, 47 
Colo. 255, 107 P 224; Sheehan v 
Fitchburg, 131 Mass. 523. 

Jurisdictional defects in order for 


Ver pacoma,n. 49 


improvement see passim supra §§ 
2437-2459. 
49. Fifteenth St. Inv. Co. v. Den- 


ver, 59 Colo, 189, 147 P 677; Maudlin 
v. Trenton, 67 Mo. A.’ 452. 

50. Atlanta v. Smith, 99 Ga. 462, 
27 SE 696. 

51. .Ogden v. Hudson, 29° N. J. L. 
104 [rev on other grounds 29 N. J. 


L. 475]. 

52. Geneseo v. Schultz, 257 Ill. 273, 
100 NE 926. 

53. In whose favor see infra 
$ 2470. 

Waiver or estoppel see infra 
§ 2471. . 

53144. Appeal from assessment or 


special tax see infra §§ 4121 et seq, 
4144 et seq. 


4 54 See Appeal and Error §§ 129- 
oh 
55. U. S.—Zeigler v. Hopkins, 117 


U.S. 683, 6 SCt 919, 29 L..ed. 1019. 

Cal.—Kahn v. San Francisco, 79 
Cal. 388, 21 P 849, 25 P 403; Mulli- 
gan v. Smith, 59 Cal, 206; H. Crum- 
mey, Inc. v. Howe, 48 Cal, A. 542, 192 
PLZ, 

Ill.—Morris v. Chicago, 11 Ill. 650. 

Ind.—Powell v. Greensburg, 150 
Ind. 148, 49 NE 955; Logansport vy. 
Shirk, 129 Ind. 352, 28 NE 538; Rens- 
selaer v. Leopold, 106 Ind. 29, 5 NE 
761; Hays v. Vincennes, 82 Ind. 178; 


Anheier yv. Fowler,, 538 Ind. A, 535, 
102 NE 108. 

lowa.—Nixon y. Burlington, 141} 
Iowa 316, 115 NW 239, 18 AnnCas 
1037. 


Me.—Biddeford v. 
Me. 105, 3 A 36, 

Md.—Wannenwetsch vy. Baltimore, 
111 Md. 32, 73 A 701, 

Mass.—Lockwood v, 
114 Mass, 416. 

Mich.—Grand Rapids v. Luce, 
Mich, 92, 52 NW _ 635. 


York County, 78 


Charlestown, 


92 


Mo.—Kansas City v. Duncan, 135 
Mo, 571, 37 SW 5138; St. Louis y. 
Thomas, 100 Mo. 223, 13 SW_ 685; 


Lexington v. Long, 31 Mo, 869; St. 
Joseph v. Cox, 208 Mo. A. 109, 232 SW 
256 [retransf from 226 SW 871]. 

N... Y.— ln 76 Grab, tov N: Y¥.. 69, 51 
NE 398; In re Kingsbridge Road, 4 
Hun 599 [aff 62 N. Y. 645]; Ransom’s 
App. 87° Mise. — 1,149 NYS .1056; 
Matter of One Hundred and Thirty- 
eighth St., 61 HowPr 284. 

Pa.—Chartiers’ App., 4 Pa. Cas, 
464, 8 A 181; In re Reynoldsville 
Borough, 22 Pa. Co. 461; Duhring’s 
App., 10 Phila. 181; Ferree v. Sur- 
veyors Bd., 9 Phila, 518. 


) jurisdiction. 


R. I.—Bosworth v, Providence, 17 
Ride 38; 20% -Ay 97% 

[a] Exclusive remedy for direct 
attack.—Hewes v. Glos, 170 Ill. 436, 
48 NE 922. 

[b] Not exclusive remedy.—An- 
heier v. Fowler, 53 Ind, A, 535, 102 
he 108; Heller’s App., 16 Pa. Dist. 

56. See Appeal and Error 3 C. J. 
p 256; and cases infra this section. 

[a] In Indiana suit to enjoin 
construction of an improvement and 
appeal from the action of the munici- 
pal authorities are the only remedies 
available. Anheier v. Fowler, 53 
Ind. A. 535, 102 NE 108, j 

{b] In Missouri, the circuit court 
of appeals may hear appeal at same 
time at which appeal was _ taken, 
even though appeals in such cases 
are to be taken in the manner pro- 
vided by law for appeals from jus- 
tices of the peace. St. Joseph v. Cox, 
208 Mo. A. 109, 232 SW 256. 

57. See statutory provisions; and 
cases infra this section. See also 
Chicago Heights v. Angus, 267 Ill. 
628, 108 NE 758; In re McLean, 45 
WW, SC QBs 32 be ; 

[a] Only from a final order,— 
St. Louis v. Thomas, 100 Mo. 223, 13 
SW 685; In re Grab, 157 N. Y¥. 69, 51 
NE 398; In re Frederick St., 155 Pa. 
623, 26 A 773; Duhring’s App., 10 
Phila. (Pa.) 181; Ferree v. Surveyors 
Bd., 9 Phila. (Pa.) 518. 

{[b] Proceeding relating to free- 
hold.—An appeal will lie from an or- 
der of court confirming condemnation 
of land for widening a street, al- 
though the act of incorporation is 
silent upon such point as*such appeal 
is within a statute authorizing ap- 
peals in cases relating to freeholds. 
Morris v. Chicago, 11 Ill. 650. 

[ec] Demurrer.—Under a statute 
providing that on appeal from pro- 
ceedings of the city council the 
transcript shall be considered as the 
complaint to which appellant must 
in the form of answer or demurrer 
state the grounds of his objection, a 
demurrer on the ground that the 
court had no jurisdiction to try the 
cause did not sufficiently . indicate 
wherein the council acted without 
Powell v.° Greensburg, 
150 Ind, 148, 49 NE 955. See Hays vy, 
Vincennes, 82 Ind. 178. 

[d] Appeal must state grounds 
therefor.—In re Raymond St., 20 Pa. 
Dist. 588. ; 

[e] | Saving questions for review. 
—(1) The qualifications of petition- 
ers will not be considered, in the ab- 
sence of a specific exception to such 
qualifications, in the trial court. In 
re Swanson St., 163 Pa. 323, 30 A 
207. (2) An objection to the confir- 
mation of a report to a jury of view 
in a proceeding to open = streets 
which, if it had been presented in 
the original court, would -have 
avoided the entire proceedings, will 
not be considered aS an assignment 
of error by the appellate court; In 
re ‘Troubat Ave., 10.Pa. Super. 27. 
(3) An objection to an award of the 
contract of improvement is  neces- 
In re Mosher, 25 Ariz, 297, 216 


an 
the city fails to require the objec-. 
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be, govern the procedure on appeal. 


must be taken within the time prescribed by the 
statute,°> by the person or persons designated in 
the statute,®® and upon the giving of the notice 


prescribed by the statute;°° and 


those questions can be raised on appeal which relate 
to the jurisdiction of the municipal body whose de- 
cision is complained of*! and the regularity of the 


proceedings.®” 
Further appeal. 


will not be allowed.** 


tions to be definitely stated, David- 
son v, Chicago, 178 Ill, 582, 53 NE 
367 (writ of error), 

. [tg] Records.—If the statute does 
not make it the duty of the common 
council to furnish a return of the 
papers on the appeal, the general 
rule requires the appellant to fur- 
nish them. In re Southworth, 5 Hun 
‘CGNs Y.) 55. 

{h] Disposition of appeal.—(1) A 
finding of the trial court based upon 
a preponderance of the evidence will 
be sustained. Mclennan v. Chicago, 


218 Ill. 62, 75 NE 762. (2) Moot 
question. Filoon v. Brockton, 252 
Mass. 218, 147 NE 670. 

58. See infra § 2471, 

59. Lexington v. Long, 31 Mo. 
369; In re Ebe, 10 Pa. Dist. 367; 


Riebe v, Lansford, 8 Pa. Dist. 356, 22 
Pa. Co, 40, 7 Del. Co. 443. 

[a] Who is aggrieved party.—A 
person who does not own property 
along the line of the proposed im- 
provement is not within the statute 
granting a right of appeal to a party 
aggrieved, although his rights may 
be affected, by the making of the 
improvement. Riebe v. Lansford, 8 
Pa. Dist. 356, 22 Pa. Co, 40, 7 Del. Co. 
443. 

In whose favor see infra § 2468. 

Laches and estoppel see infra § 
2469. 

60. In re Kingsbridge Road, 4 
Hun 599 [aff 62 N. Y. 645]. 

{a] Notice to adverse parties.— 
Under a statute requiring notice of 
the appeal to be given to, adverse 
parties, the city is such a party, but 
not property owners whose land has 
been assessed or taken. In re Kings- 
bridge Road, 4 Hun 599 [aff 62 N. Y. 
645 mem], 

61. See infra § 2472, 

62. See infra § 2472. 

63. See statutory provisions. 

64. Houghton’s App., 42 Cal. 35; 
State v. Williams, 187 Ind. 89, 118 
NE 564; Widener v. Lapel, 46 Ind. A, 
567, 93 NE 240; In re Central Park, 
50 N. Y. 493; In re Kingsbridge Road, 
4 Hun 599 [aff 62 N. Y. 645 mem]; 
Matter of One Hundred and Thirty- 
eighth St., 61 HowPr (N. Y.) 284; In 
re Diamond St., 196 Pa. 254, 46 A 
428; In re Frederick St., 155 Pa, 623, 
26 A 773; Rogers’ App., 138 Pa, 264, 
22 A 22; Chartiers’ App., 4 Pa. Cas. 
464, 8 A 181. 


65. See statutory provisions. 
66. In re Swanson St., 163 Pa. 
323, 30 A 207; In re Troubat Ave., 10 


Pa. Super, 27, 44 WklyNC 53. 

67. See case infra this note. 

{a] MTlustration.—An objection to 
a report of a committee, rendered on 
a reference as to the necessity of 
making an improvement, on_ the 
ground that the report was “contrary 


Where a statute makes the de- 
cision of the court, authorized to hear the appeal 
in the first instance, final and conclusive on the 
parties,** a further appeal on the merits of the case 
Where the statutes allow a 
further appeal,®* only those questions will be re- 
viewed on appeal which were excepted to in the 
lower court,°* and then only if the exception as- 
signed is sufficiently definite to permit of an intelli- 
gent adjudication on the question.®” 

{§ 2467] (2) Certiorari.°* When the acts of the 
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Thus the appeal 


ordinarily only 


[§§ 2466-2467 


council, or other municipal body, and the proceed- 
ings thereunder are considered as legislative or 
ministerial,®® following the general rule‘° -certiorari 
is not available as a remedy to determine the valid- 
ity of the proceedings." 
such proceedings may be considered as judicial or 
quasi-judicial,’* following the rule in such eases*® 
certiorari may be employed to determine the ques- 


On the other hand, where 


tions of jurisdiction’* and yalidity of the proceed- 


ings.” 


Proceedings. 


to law,” will not be considered by 
the court on appeal. In re Troubat 
Ave., 10‘ Pa. Super. 27, 44 WklyNC 
53. 
68. Certiorari to review assess- 
ment or special tax see infra § 4164. 
In whose favor see infra § 2468. 


Waiver and estoppel see infra 
§ 2469. 
69. Nature of proceedings see 


supra § 2386. 

70. See supra § 866 in 43 C. J.; 
and Certiorari §§ 70-73. 

71. Quinchard v. Alameda, 113 
Cal. 664, 45 P 856; Filoon v, Brockton, 
252 Mass. 218, 147 NE 670; Peo. v. 
Featherstonhaugh, 172 N. Y. 112, 64 
NE 802; Peo. v. Rochester, 21 Barb. 
(N. Y.). 656; Peo. vy. New York, 5 
Barb. (N. Y.) 438; ‘Bogert v. New 
York, 7. Cow. (N.. Y:) (1685 7imure. Dia- 
mond St., 196 Pa. 254, 46 A 428; Ap- 
palachia v. Mainous, 121 Va. 666, 93 
SE 566. 

{a] But in New Jersey certiorari 
is generally allowed to review the 
action of the municipal authorities in 
ordering a public improvement, 
whether such action may be termed 
legislative, judicial, executive, or 
ministerial. Mead v. Passaic, (Sup.) 
1383 A 518; Van der Weide vy. Pater- 
son Bd. of Public Works, (Sup.) 133 
A 395; Pennsylvania R. Co. v. Rah- 
way, (Sup.) 130 A 642; Cardillo v. 
Bound Brook, (Sup.) 127 A _ 792; 
Worthington v. Somers Point, (Sup.) 
127 A 41; Hackett v. Hussels, (Sup.) 
102 A 527; Whittingham y. Milburn 
Typ., 90° Noi J. bo °344,° 100 "A 1854, 102 
A 1054; Goldschmidt v. Keyport, 
(Sup.) 99 A 916; Donnelly v. Long- 
port, 88 N. J. L. 68, 95 A 740; John- 
son v. Monmouth Beach, 86 N. J. L. 
640, 92 A 347; Groel v, Newark, 78 
IN, Se 142, 3 CAR 622" (Giliman: ve 
Bloomfield, 78 N. J. L. 67, 73 A 604; 
Walsh v, Newark, 77 N. J. L. 181, 71 
A 39; Bye v. Atlantic City, 73 N. J. L. 
402, 64 A 1056; Oakley v. Atlantic 
City, 63 N. J. L. 127, 44 A 651; Fred- 
ericks v. Hoffmeister, 62 N. J, L. 565, 
41 A 722; State v. Consumers’ Water 
Co., 56 N. J. L. 422, 28 A 578; Read 
v. Camden, 54 N. J. L. 347, 24 A 549; 
State v, Paterson, 47° N. J, LL. 15; 
State v. Hudson County Ave. Comrs., 
37 N. J. L. 12; State v. Bronson 35 
N. J. L. 468; State v. Jersey City, 
34 N. J. L. 390; State v. Paterson, 
34 N, J. L. 163; Pope v. Union, 32 
N. J. L. 348; Woodruff v, Elizabeth, 
30 N. J. L. 176. See also Certiorari 
$3 17,-67,. 69,70. 

72. Nature of proceedings see su- 
pra § 2386. 

73. See Certiorari § 69; and supra 
§ 866 in 43 C. J. 

74 Pillsbury v. Augusta, 72 Me. 
71, 8 A’ 150; Starr vy. Rochester, 6 
Wend. (N. Y.) 564. 


—— 


Thus, if a petition or notice is required by 
charter or statute and the same is not had, proceed- 
ings may be set aside on certiorari;’® but if au- 
thority to pass upon the sufficiency of a petition 
is vested in the council, its decision cannot be 
reviewed by certiorari.’* 
not be reviewed by certiorari.7® 
sued out against a municipal board or official exer- 
cising judicial functions where no appeal will lie.7® 
General rules,®° in the absence of 
special regulatory provisions,*! will govern the re- 


Mere irregularities can- 
Certiorarl may be 


75. Ariz.mMosher 
Ariz. 230, 207 P 1087. 
hae Cun te v. Smith, 59 Cal. 


v. Pheenix, 24 


Mass.—Powers v. Springfield, 116 
Mass. 84; Dwight v. Springfield, 4 
Gray 107; Stone y. Boston, 2° Metce. 


at Hancock v. Boston, 1 Metc. 
Mo.—State vy, Atkinson, 271 Mo. 


28, 195 SW 741. 

N. Y.—Peo. v. Featherstonhaugh, 
172 N.' Y. 112, 64 NE 802, 60 LRA 
768; Peo. v. Gilon, 121 N. Y. 551, 24 
NE 944; Peo. v. Stillings, 124 App. 
Div. 195, 108 NYS 903; Peo, v. Albany 
Bd. of Contract, ete., 39 App. Div. 30, 
56 NYS 334; Matter of Main St., 30 
Hun 424 [aff.98 N. Y. 454]; Peo, v. 
New York, 5 Barb. 43; Eastman Ko- 
dak Co, v. Richards, 123 Misc. 83, 88; 
204 NYS 246; Peo. v. Buffalo, 109 
NYS 991 [aff 127 App. Div. Sb10 ti 
NYS 924]; Starr v. Rochester, 6 
Wend. 564; Bogert v. New York; ‘7 
Cow. 158. 

“The town board exercised a ju- 
dicial function in determining that 
the petition was signed by a ma- 
jority of the property owners and its 
action is reviewable by certiorari.” 
ve ae Kodak Co, v. Richards, su- 
ra. : 

[a] Only method for direct attack. 
—Stowell v. New Bedford Pub. 
Works, 184 Mass. 416, 66 NE 675; 
Lf Ree Rene 144 Mass. 352, 

; Fisk v. i 
ipace owe Springfield, 116 

[b] Additional facts (1) cann 
be set up by affidavit eos aEon 
facts cannot be made to appear by 
means of an order for a further re- 
turn. Peo. v. Albany Bd. of Contract 
etc. 39 App. Div. 30, 56 NYS 334. 
(2) On certiorari to review the ac- 
tion of the board of contract and ap- 
portionment carrying into effect a 
city ordinance, a retrial of the ac- 
tion of the council, on facts not pre- 
sented to the board, cannot be had 
without notice to the board that such 
is to be the proceeding. Mulligan v. 
Smith, 59 Cal. 206; Peo. y. Albany 
Bd. of Contract, ete., supra. 

76. Donnelly y. Longport, 88 N. 
J. L. 68, 95 A 740; Beam v. Paterson 
47 N. Jib vidi Pope v. Union, 32 N” 
ee irr, ‘ oodruff v, Eli 
NT, Te 118, dag 

77. See infra § 2472. 

78 See infra § 2472, 


79. Carswell . v. Hammock, 127 


Ark. 110, 191 SW 935; Devlin v. Dal-- 


ton, 171 Mass. 338, 50 NE 632, 41 
LRA 379; Morse v. Norfolk County, 


Sibert cue: 49 NE 925; Peo. v. 
ate, . Comrs., “158i,N: Y.' 42 
NE 163. Pa Rhee 


80. See Certiorari § 116 et seq. 
81. See statutory provisions. : 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


e 


§§ 2467-2470] 


view of preliminary steps taken for making munici- 
pal improvements,*? including the time when the 
writ must be sued out.? And the writ must not 


be prematurely sought.84 
[§ 2468] (3) Injunction. 


[§ 2469] (4) Collateral Attack. 


ings in which the question of their validity may 
arise, preliminary improvement proceedings may be 
attacked collaterally for fundamental defects that 


82. See infra this section. 

[a] Record must show (1) ques- 
tion or questions sought to be pre- 
sented for consideration. Cardillo v. 
Bound Brook, (N. J. Sup.) 127 A 792 
(raising defective publication by 
general objection). (2) The ques- 
tion of protests will not be considered 
on an incomplete record. Cardillo v. 
Bound Brook, supra. See generally 
Certiorari §§ 142-156, 198-201. 

{b] When issuable to commission- 
ers.—Where, under the statute, the 
judges of the supreme court act as 
commissioners in highway proceed- 
ings, certiorari should issue to them 
and not to the municipal corporation. 
poeert v. New York, 7 Cow. (N. Y.) 

83. See infra § 2471. 

84. See cases infra this note; and 
generally Certiorari § 125. 

[a] Bhus, on certiorari to review 
a borough street widening ordinance, 
itself providing for the purchase by 
agreement of’ lands to be taken, ob- 
jections that no proper effort had 
been made to agree with landowners 
are premature. Goldschmidt v. Key- 
DOTEOLGN: 3 J) Sups)7,99 AS oLs. 

[b] Before assessment.—Proceed- 
ings of an improvement commission 
may not be reviewed by certiorari 
before the assessment. State v. Hud- 
son County Ave. Comrs., 37. N. J. L. 
12; State v. Jersey City, 34 N. J. L. 
390; State v, Paterson, 34 N..J. L. 
163; Peo. v. Featherstonhaugh, 172 
N. Y. 112, 64 NE 802; Peo. v. Gilon, 
121 N. Y. 551, 24 NE 944. 

[ec] Where resolution to be effec- 
tive has to be signed by mayor, cer- 
tiorari to review its validity is pre- 
maturely brought if not so signed. 
Hackett v. Hussels, (N. J. Sup.) 102 
A 527, 

85. See infra §§ 2475-2480. ; 

Restraining enforcement of assess- 
ment see infra § 4190 et seq. 

86. See infra § 2473. 

87. See infra § 2473. 

88. Miller .v. Amsterdam, 
Y. 288, 43 NE 632. 

89. Waiver and estoppel see infra 

2471, 

90. Ariz.—Farmer v. Dahl, 19 
ASAT CoO A he PhS, 

Cal.—West Berkeley Land Co. v. 
Berkeley, 164 Cal. 406, 129 P 281; 
Symons vy. San Francisco, 115 Cal. 
555, 42 P 913, 47 P 453. 

Colo.—Whitsett v. Union Depot, 
etc., Co., 10 Colo. 248, 15 P 339. 

Ga.—Burckhardt. v. Atlanta, 103 
Ga. 302, 30 SE 32. 

Ida.—Clyde v. Moscow, 23 Ida. 592, 
131 P 381. 

Ill.—Chicago v. Union’ Bldg, As- 
soc., 102 Ill, 379, 40 AmR 598. 

Ind.—Mitchell v. Peru, 163 Ind. 17, 


149 N. 


71 NE 132. 

Iowa.—Gray v. Iowa Land Co., 
26 Iowa 387. 

Kan.—Botts v. Valley Center, 257 
P 226. 

Mass.—Nichols v. Salem, 14 Gray 
490. 

Mich.—Hinchman v. Detroit, 9 
Mich. 103. 


Mo.—Christian v. St. Louis, 127 
Mo. 109, 29 SW 996; Frazier v. Rock- 
port, 199 Mo. A. 80, 202 SW 266. | 
“~ Nebr.—Kittle v. Fremont, 1 Nebr. 
329. 
N. H.—Ufion School. Dist, v. 
Keene, 63 N. H. 623, 7 A 380. 


An injunction may be 
a method of questioning the validity of a proceed- 
ing preliminary to making an improvement.®® 
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go to the jurisdiction: and render the proceedings 
void,°* but not for irregularities which do not have 
this effect.87 Where the act complained of is minis- 


terial and not judicial, it has been held that it ean 


In any proceed- 


invalidity.®+ 


N. Y.—Matter of New York, 155 
App. Div. 482, 140 NYS 386. 

N. C.—Trotter v.. Franklin, 146 N. 
C. 554, 60 SE 509. 

Tenn.—Jordan v. Cleveland, 148 
Tenn. 337, 255 SW 377. 

Wash.—Ponischil v. Hoquiam Sash, 
etc., Co., 41 Wash. 303, 83 P 316. 

B. C.—British Canadian Securities, 
Ltd: v.Vietoria, 16 B.. Ci. 441,% 19 
WestLR 242. } 

Que. — Chagnon v. WVercheres, 37 
Que. K. B. 320. 

See also cases infra this note. 

[a] Where certiorari sought.— 
Johnson v. Monmouth Beach, 86 N. J. 
L. 640, 92 A 347; State v. Consumers’ 
Water Co., 56 N. J. L. 422, 28 A 578; 
Read v. Camden, 54 N. J. L. 347, 24 A 
549; State v. Bayonne, 54 N. J. L. 293, 
23 A 648; State v. Hudson County 
Ave. Comrs., 37 -N; J: 125 State. v. 
Jersey City, 34 N. J. L. 390; State v. 
Paterson, 34 N. J. L. 1638. 

{b] Where injunction sought.— 
Farmer v. *Dahl, 19: Ariz. 395, ‘171 P 
130; Whitsett v. Union Depot, etce., 
Co.,, 10° ‘Colo: 243; “65> P 330s Burck- 
hardt v. Atlanta, 103 Ga. 302, 30 SE 
32; Clyde v. Moscow, 23 Ida. 592, 131 
P 381; Hesing v. Scott, 107 Ill. 600; 
Chicago v. Union Bldg. Assoc., 102 
Ill. 379, 40 AmR 598; Holm v. Wind- 
sor, 38 Ill. A. 650; Mitchell v. Peru, 
163 Ind. 17, 71 NE? 132; “House. v. 
Greensburg, 93 Ind. 533; Spiegel v. 
Gansberg, 44 Ind. 418; Gray v. Iowa 
Land Co., 26 Iowa 387; Botts v. Val- 
ley Center, (Kan.) 257 P 226; Nich- 
ols. v. Salem, 14 Gray (Mass.) 490; 
Baudistel v. Michigan Cent. R. Co., 
113 Mich. 687, 71 NW 1114; Hinch- 


man v. Detroit, 9 Mich. 103; Chris-: 


tian v. St. Louis, 127 Mo. 109, 29 SW 
996; Glasgow v. St. Louis, 107 Mo. 
198, 17 SW 748; Frazier v. Rockport, 
199 Mo. A. 80, 202 SW 266; Kittle v. 
Fremont, 1 Nebr. 329; Union School 
Dist. v. Keene, 63 N. H. 623, 7 A 380; 
Trotter v. Franklin, 146 N. C. 554, 
60 SE 509; Jordan v. Cleveland, 148 
Tenn. 337, 255 SW 3877; Ponischil v. 
Hoquiam Sash, etc., Co., 41 Wash, 303, 
83 P 316; British Canadian Securities, 
Ltd. «vs, Victoria, 10. B., Gi, 441,209 
WestLR 242; Chagnon v. Vercheres, 
37 Que. K. B. 320. 

[c] Contractors undertaking the 
making of a public improvement 
have no such interest as entitles 
them to restrain an execution of the 


improvement as ordered. Jordan. v. 
Cleveland, 148 Tenn. 337, 255 SW 
377. 

{d] Mere possession of property 


abutting on the line of improvement 
does not entitle a person to bring 
suit to enjoin the making of the im- 
provement. Gleason vy. Jefferson, 78 
Ill. 399. 

[e] Mere trespasser on land dedi- 
cated as a street cannot complain of 
the action of the city in improving 
the street, on the ground that a part 
thereof is not within the street 
limits. Backman vy. Oskaloosa, 130 
Iowa 600, 104 NW 347. 

[f] Interest in old material.—The 
fact that owners of property border- 
ing upon a street which is about to 
be repaved have paid an assessment 
to defray the cost of an original pave- 
ment does not give them such an 
interest in the material of the old 
pavement as will entitle them to 
restrain the city from removing such 


be collaterally attacked.%§ 

~[§ 2470] b. Who May Attack.*? 
are open to attack by one, and by him only, who 
has an interest in the proceedings,® or who will 
suffer a substantial injury by reason of their alleged 
If the mayor and board of aldermen 
fraudulently induced anyone not to protest against 


The proceedings 


material. Burckhardt v. Atlanta, 103 
Ga. 302, 30 SHE 32. ; 

{[g]. Irregularity of notice to one 
person may not be complained of by 
another. Rensselaer y. Leopold, 106 
Ind. 29, 5 NE 761. 

[h] An abutting owner may main- 
tain certiorari to review a city ordi- 
nance changing the grade of a street 
in front of his property, and where 
the: change of grade is justified only 
as part of an entire scheme, he may 
question the: legality of the entire 
proceeding. Read v..Camden, 54 N. 
J. L. 347, 24 A 549. 

[i] One who is not an abutting 
property owner cannot enjoin the en- 
forcement of a paving ordinance. 
Farmer v. ‘Dahl,.19 Ariz. 395, 171 P 
130; Clyde v. Moscow, 23 Ida. 592, 
131 PF 3s8i: : 

[j] Owner of uncondemned ease- 
ment in a street may enjoin a tem- 
porary closing thgreof. Stuart v. 
Gimbel, 285 Pa. 102, 131 A 728: 

[k] Poll taxpayer, although © he 
pays no property tax; may attaek 
the proceedings. State v. Consumers’ 
Water Co., 56 N. J. Li. 422) 431, 28: A 
578 (“It would ‘be a narrow distine= 
tion to draw, to hold that a citizen 
who pays a trivial property tax is 
a competent prosecutor, and that one 
who may soon be liable to pay a 
much greater tax is incompetent to 
test the legality of a transaction 
which will result in imposing a bur- 
den of debt upon his municipality for 
a generation. The city itself is rep- 
resented by those who passed this 
ordinance, and. therefore the’ only 
persons who will and can take meas-+ 
ures to test its legality are resi- 
dents, and the use of: the writ for 
such a purpose. should be liberally 
granted’’). But see. State vy. Bron- 
son, 35 N. J. L. 468 (holding that a 
taxpayer and landowner within the 
limits of a municipal corporation was 
not entitled to a review of proceed- 
ings to lay out streets, etc, and to 
issue bonds to .defray the expenses 
of the work, when he was not liable 
to be assessed for benefits, and 
owned no land on the line of the 
proposed improvements). ; 

[1] Property owner affected by 
contract for improvement may ask a 
court of equity to pass upon the va- 
lidity thereof. Frazier vy. Rockport, 
199 Mo. A. 80, 202 SW 266. 

[m] Widening of navigable river. 
—Any property owner affected by the 
proposed widening: ofa navigable 
river of the United States, by a city, 
may object on the ground of the 
city’s. want of! power, although the 
United States makes no complaint. 
eee v. Law, 144 Ill. 569, 33 NE 
65. : 


91. Ark.—Carson yv.. St. Francis 
Levee Dist., 59 Ark. 513, 27 SW 
590. 


Cal.—Symons v. San Francisco, 115 
Cal. 555, 42° P 913, 47 RB 453. 

Ida.—Clyde v. Moscow, 23 Ida. 592, 
131 P 381. P 

Ill.— Bell v. Alton, 152 Ill. 170, 38 
NE 556; White v. Alton, 149 Ill. 626, 
37 NE 96; Parker v. Chicago Catholic 
Bishop, 146 Ill. 158, 34 NB 473. : 

Ind.—Brown vy. Central Bermudez 
Co., 162 Ind. 452, 69 NE.150. 


Iowa.—Chariton v. Holliday, 60 
Iowa 391, 14 NW 775. : 
Kan.—Arnold v. Weiker, 55 Kah. 
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the improvement on the street, the only one who 
can complain thereat is the one who was so induced 
In a proceeding to levy a special 
tax, a property owner may question the validity of 
the ordinance upon which it is based only when 
application is made for judgment of sale against 


not to protest.%? 


his property.°° 


- County board which has graded a road entering 
into a city, in conformity with the established grade 
of a street of the city, has such an interest as will 
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street.°4 


right to object 


entitle it to maintain certiorari to test the validity of 


510, 40 P 901; Holler v. Atchison, etc., 
R. Co., 28 Kan. 625. 
Mo.—Mound City v. (A,) 
205 SW 254, 
N.. J.—Goldschmidt v. Keyport, 
(Sup.) 99 A 916; Kean y. Bronson, 35 


N. J. L. 468. 

N. ¥. 95: Nw. 4355 
In re Cooper, 93 N. Y. 507; Lewis v. 
Utica, 67 Barb. 456. 

N. C.—Trotter v. Franklin,: 146 N. 
C. 554, 60 SE 509. 

- Oh.—Toledo v. Lake Shore, :ete., R. 
ae 4 Oh Cir iCt. 113, 2 Oh:-Cir. Dec. 

50. 


» Pa.—Riebe v. Lansford, 8 Pa. Dist. 
356,.22 Pa. Co. 40, 7 Del. Co. 443. 
Wis.—State v. Fond du Lac, 42 Wis. 


Melvin, 


287. 
{a] Where eextiorari sought.— 
Symons v. San Francisco, 115 Cal. 


555, 42. P9138, 47,.P 453; Goldschmidt 
Vv. Keyport, (N. Jie Sup.) 99 A 916; 
Kean v. Bronson,,.35 N. J. L. 468. 

[b] Lot owner chargeable with 
the expense of construction is an in- 
terested party and entitled to insist 
that the proceedings shall conform 
to the eity’s charter and to statutory 
provisions regulating the _ subject. 
Waukesha v. Randles, 120 Wis. 470, 
$8 NW 2387. 

« {c] Mere apprehension that just 
compensation will not be made to 
prosecutor, upon the enforcement of 
a street-widening ordinance, does not 
afford a ground for the issuance of 
a writ of certiorari. Goldschmidt v. 
Keyport, (N. J. Sup.) 99 A 916. 

-  [d]i: One who will not be subject 
¢o an assessment of benefits cannot 
object. to! an improvement on _ the 
ground that his. land will not be bene- 


fited:; » Carson vy. St. Francis Levee 
Dist., 59 Ark, 518, 27.SW 590. 
rea e] Resident - ‘personally served 


with notice of a resolution for the 
Duilding of a: sidewalk cannot com- 
plain. of the failure to publish the 
notice as required by the general or- 
qdinanee for constructing sidewalks. 
‘Chariton vy; Holliday, 60 Iowa 391, 14 
INW_ 775, 
| [f£]. Where no part of: the cost of 
removal of a sidewalk was included 
in the tax bill, the fact that ‘the ordi- 


mance wrongfully directed the owner 
to make such removal at his own, 


expense is immaterial. Mound City 
v..Melvin, (Mo. A.) 205 SW 254. 

{g] Where no vested rights have 
been affected, the fact that the coun- 
‘ceil failed to enact the improvement 
regulation by the required two-thirds 


majority does not afford a defense’ 


to one assessed for the cost of the 
improvement. Brown v. Central Ber- 
smudez Co., 162 Ind. 452, 69 NE 150. 
» 92. Dean _v. Senatobia, 142. Miss, 
815, 108 S 178. 

+ 993.. ‘Peo!’ v. Birch, 201. Ill. 81, 66 
NE 358; Goodwillie v. 
137 Ill. 51, 27 NE 15; Brown v. Sagi- 
maw, 107 Mich. 648, 65 NW 601. 

94. State v. Bayonne, 54 N. J. iG: 
293, 28 A 648, 

95. Ark.—Ingram vy. Tharies, 150 
Ark, 448, 234 SW 629. 

Cal,—Shepherd v. Chapin, 45 Cal. A. 
645, 188 P 571, 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107. See Pueblo y, 
eee atic Realty Co., 44 Colo, 590, 99 
P 318. 


Lake View,' 
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Ill.—Chicago'v. Wells, 274 Ill. 360, 
113 NE 695; Watseka v. Orebaugh, 
266 Ill. 579, 107 NE 887; Bradford v. 
Pontiac, 165 Ill. 612, 46 NE 794. 

Ind.—Anheier_ v. ‘Fowler, 53° Ind. 
535,.102 NE 108. 

Iowa.—Hubbell v. Des Moines, 168 
Iowa: 418, 150 NW 701; Shaver v. 
Sietal Wes Turner Impr. Co., 

492, 136. NW 711; Clifton and Co. v. 
Des Moines, 144 Iowa 625, 123 NW 
340; Nixon v. Burlington, 141 Iowa 
316, 115 NW 239, 18 AnnCas 1087. 

Mass.—Noyes vy. Springfield, 116 
Mass, 87. 

Mich.—Auditor-Gen. v. Hoffman, 
132 Mich. 198, 93 NW 259. 

Minn.—McKusick v. Stillwater, 44 
Minn. 372, 46 NW 769. 

Mo.—Custer v. Springfield, 167 Mo. 
Ae oS Se L525 SW 3709: 

Nebr.—Burkley  v. 102 
Nebr. 308, 167 NW 72. 

N. J.—Whittington v. Milburn Tp., 
90 N. J. L. 344,:100 A 854, 102 A 
1054; Hopewell y. Flemington, 69 N. 
Je Lil 9752.55, A638, 

N. Y.—Matter of Pier Old No. 51, 
151 App. Div. 659, 136 NYS 532; Peo. 
v. Brooklyn, 8 Hun 56. 

Oh.—Caldwell v. Cleveland, 12 
OhNPNS 483, 


Ga.—Montgomery v. Atlanta, 


|}Ga. 534, 184 SE 152, 47 ALR 233. 


Omaha, 


Pa.—Du Bois Opera House Co. v.. 


Du Bois Borough, -16 Pa. Co. 210; 
In re Gay, ete., Sts., 7 Pa. Co. 217. 
See also In re Marshall Ave., 2138 


Pa. 516, 62 A 1085. 

R, IL.—Tingley v. Providence, 9 R. 
I. 388, 

Tex.—Jones v. Houston, 
188 SW 688. 

Wash.—Collins. v. Ellensburg, 68 
Wash. 212, 122 P 1010. 

Wis.—Pabst Brewing Co. v. Mil- 
waukee, 126 Wis. 110, 105 NW 563. 

96. See cases infra notes 97-1. 

97. Ala.—Henderson y. Enterprise, 
202 Ala. 277,80 S 1165., 

Ark.—Ingram. v. Thames, 150 Ark, 
443, 234 SW 629. 

Cal.—Remillard v. Blake, etc., Co., 
169 Cal. 277, 146,.P 634, AnnCas1916D 
45, 

Colo. —Hildreth vy. . Longmont, 47 
Colo; 79, 10: Po £07. ‘ 

Tll.—Chicago Vv. Word, 277-11), 397, 
115 NE 543. 

Ind.—Anheier.. v. Ind. 
535, 102 NE 108. 

Towa.—McLain's 
264, 176 NW 817%. 

Mass.—Dwight  v. 


Fowler, ‘53 
‘App., 
Springfield, 4 


Gray 107. 

Mich.—Auditor-Gen. v. Hoffman, 
132 Mich. 198, 98 NW 259. 

Nebr.—Kavan vy. South Omaha, 86 
Nebr. 469, 126.NW. 77. 

N. J.—Whitney Glass Works v. 
Glassboro Tp.,.79 N. J. L..352, 75 A 
756. ‘ 

N. Y.—Matter, of Pier Old No. 51, 


151 App. Div. 659, 186 NYS 532. 
Oh,—Caldwell vy. Cleveland, 12 
NPNS 483. 
Or.—Patterson y. Ashland, 95 


Oh 


(| 288, 187 P5938. 


Pa.—Beaumont Vv. 
ae Pa, 198, 21 A 888. 
R. I.—Tingley v. Providence, 9 R. 
I. 388. 
Tex.—Jones v. Houston, (Civ. A.) 
188 SW 688. 


Wilkes-Barre, 


[§ 2471] c. Waiver or Estoppel. 
to preliminary procéeding ean, and ordinarily must, 
be made at the time and in the manner required 
by law,®® a person who otherwise would have the 


155 Iowa | 


(Civ. A.): 


189, Towa } 


Or. 


r§§ 2470-2471 


an ordinance of the city changing the grade of the 


While objections 


to improvement proceedings may 


lose his right to do so,®* either because he has 
waived his right to object to the particular defect 
complained of,9? or has estopped himself from ob- 


Wis.—Pabst Brewing Co. v. Mil- 
waukee, 126 Wis. 110, 105 NW 563. 

[a] aches in appealing.—Matter 
of Pier Old No. 51, 151 App. Div. 659, 
136 NYS 5382 (failure to appeal with- 
in six months of filing of notice of 
the intended improvement). 


{b] aches in application for 
certiorari.—(1) In the absence of 
special regulatory provisions (see 


statutory provisions) (2) the time 
within which certiorari must be sued 
out is*governed by general rule (see 
Certiorari §§ 125-139). (3) The 
prosecutor must generally sue out 
the writ within a reasonable time 
after the enactment of the order 
for improvement. Noyes v. Spring- 
field, 116 Mass. 87; Dwight v. Spring- 
field, 4 Gray (Mass.) 107; Pennsyl- 
vania R. Co. v. Rahway, (N. J. 
Sup.) 130 A 642; Quinlan vy. Cross, 
(N, J. Sup.) 130 A 3; Johnson v. 
Monmouth Beach, 86 N. J. L. 640, 92 
A 347; Whitney Glass Works v. 
Glassboro Tp., 79 N. J. L. 352, 75 A 
756; Frelinghuysen v. Morristown, 
1G ING Ny aka 20D, 10 An That, Niesabe 
L. 4938, 72 A 2]; Hopewell v, Flem- 
ington, 69 Na der La. OO bye OD acon 
State v. Rutherford, 52 N. J. L. 499, 
19 A 972; Moran v. Hudson, 34 N. J. 
L. 5381; _Peo. .v.. Brooklyn, 8 Hun 
(N. Y.) 56. (4). And this he must 
generally do before the letting of 
the contract for the improvement. 
Hackett v. Hussels, (N. J. Sup.) 102 

A 527; Johnson vy. Monmouth Beach, 
86 N. J. L. 640, 92 A 347; Whitney 
Glass Works y. Glassboro Tp., 79 N. 
J. L. 352, 75 A 756; Manufacturers’ 

Land, etc., Co. v. Camden, 78 N. J. 

L. 247, 73° A 77 fail ST Ne dy dake tee 

79 A 386]; Gillman y. Bloomfield, 78 
IN Rae Ae Wr 67, 73 A 604; Rosell v. Nep- 
tune City, 68 N. J. L. 509, 53 A 199. 

(5) But his failure to do so will not- 


| deprive him of the right to relief, 


where the letting of the contract 
was an illegal act on the part of the 
municipal authorities. Van. Anglen 
v. Bayonne, 56 N. J. L. 463, 29 A 168 
(after improvement proceedings are 
abandoned by the municipal authori- 
ties, certiorari will not be denied on 
the ground of laches, in failing to 
object to the illegal; letting of the 
contract for the. improvement); 
Green v. Jersey City, 42 N. J. L. 118 
(after the filing of a remonstrance 
sufficient to deprive the municipal 
authorities of jurisdiction to proceed 
with the improvement, the letting of 
the contract for the improvement is 
unauthorized and plaintiff was not 
recalcitrant for,,failing to object to 
the taking of such further proceed- 
ings). (6) An act requiring certio- 
rari to be brought before the letting 
of a contract is valid, (Rosell v. Nep- 
tune City, 68 N. J. by 509,53 A 199) 
(7) but under such an act certiorari 
will be allowed after the letting of 
a contract when the _ application 
shows prima facie that a sufficient 
remonstrance has been filed, since, if 
Such remonstrance was in fact made, 
the city was without power to enter 
into a contract (Green v. Jersey. City, 
42 N. J. L. 118). (8) And it has been 
held that certiorari cannot issue 
after the completion. of an improve- 
ment. State v. Rutherford, 52 N. J. 
L499; 19, A972) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(Weal dle 


Psi 2471] 


jecting,®* as where he has signified his acquiescence » 
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in the proceedings by standing by without objection 


[ec] Where injunction sought.— 
Applying general rules (see Injunc- 
tions §§ 52-58, 468) where applicant 
failed to bring his suit for injunction 
within the time prescribed by the 
statute, he will generally be denied 
relief on the ground of laches. In- 
gram v. Thames, 150 Ark. 443; 234 
SW 629; Waters v. Whitcomb, 110 
Ark, 511, 162 SW 61 (in both cases 
thirty days after publication of ordi- 
nance); Anheier y. Fowler, 53 Ind. A. 
535, 102 NE 108 (ten days after let- 
ting of contract). 

[d] Acting on an insufficient no- 
tice (1) may create an estoppel to 
object to its sufficiency. Federal 
Constr. Co. v. Kneese, 37 Cal. A. 659, 
174 P 694; Hildreth v. Longmont, 47 
Colo. 79, 105 P 107; Andre v. Bur- 
lington, 141 Iowa 65, 117 NW 1082; 
Auditor-Gen. v. Hoffman, 132 Mich. 
198, 571, 93 NW 259;. Rowe v. East 
Orange, 69 N. J. L. 600, 55 A 649; 
Forbes v. Elizabeth, 42 N. J. L. 56; 
Hand v. Elizabeth, 30 N. J. L. 365 
[aff 31 N. J. L. 547]; Townsend v. 
Jersey City, 26 N. J. L. 444; Beau- 
mont v. Wilkes-Barre, 142 Pa. 198, 
21 A 888; In re Walnut St., 7 Kulp 
(Pa.) 562; Heyl v. Philadelphia, 12 
Phila. (Pa.) 291; Tingley v. Provi- 
dence, 9 R. I. 388. (2) “The object 
of the statute is to enable persons to 
whom the notice is addressed to be 
heard by the board of local improve- 
ments, and it does not appear that 
any of the objectors were not present 
at the hearing on account of any fail- 
ure to state just how the street was 
to be widened nor the particular 
‘pieces of property to be taken, and 
they are therefore not entitled to 
complain that the notice was not 
sufficient or that there was no notice 
at all.” Chicago v. Lord, 277. 111.,397, 
400, 115 NE 543. (3) But a defect 
in a notice cannot be waived as to 
the others by a portion of the per- 
sons affected. State v. West Hobo- 
ken, 53 N. J. L. 64, 20 A 737. 

[e] Failure to file remonstrance 
may constitute a waiver of the right 
to attack the proceeding. Spaulding 
v. North San Francisco Homestead, 


etc., Assoc.. 87 Cal. 40, 24 P 600, 25 
P 249. 
{[f] Appeal from award of ap- 


praisers may waive all defects in the 
vitecedeat proceedings. © Peo. v. 
Cherry, 262 Ill. 110, 104 NE 209; 
Kavan v. South Omaha, 86 Nebr. 469, 
126 NW 77; Gutschow v. Washing- 
ton County. 74 Nebr. 794, 105 NW 
548, 107 NW 127; Trester v. Missouri 
i, Cos. os “Nebr £71,7.49 aNW 


[g] Failure to make timely objec- 
tion.—Ihgram’ v. Thames, 150 Ark. 
443, 234 SW 629; Waters v. Whit- 
comb, 110, Ark. 511, 162 SW. 61; 
Shepherd vy. Chapin, 45 Cal. A. 645, 
188 P 571; Anheier v. Fowler, 53 
Ind, 535, 102 NE 108; Jones vy. Hous- 
ton, (Tex. Civ. A.) 188 Sw 688. 

{h] Waiver in express terms.— 
(1) Patterson v. Ashland, 95 Or, 233, 
187 P 593. (2) Where abutting own- 
ers made a written agreement with 
the contractor waiving any right to 
protest against the performance of 
the work or against the validity of 
an improvement district, they cannot 
thereafter complain of any matter 
-embraced within the terms of such 
waiver. Cutting v. Vaughn, 151 Cal. 
TSM a Bh 1b 19. 

98 U. S.—lIllinois Trust, ete, 
Bank v. Arkansas City Water Co., 67 
Fed. 196. 

Ark.—Blake v. Scott, 92 Ark. 46, 
121 SW 1054, 123 SW 1181. 


Cal.—Watkinson v. Vaughn, 182 
Cal.,.55, 186 P 753. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107, 

Conn.-—Keifer  v. Bridgeport, 68 
Conn. 401, 36 A 801. 

Ga.—Burns vy. Atlanta,.22 Ga. A. 


381, 96. SE' 11, ey 

Ida.— Williams ae Caldwell, 19 Ida, 
514,114 P 519. 

Til. —Chicago v. Mandel, 239 Ill. 
559, 88 NE 226. 

Ind. —Quill v. Indianapolis, 124 Ind. 
292, 23 NE 788, 7 LRA 681. * 

Iowa.—-Miller v. Oelwein, 155 Iowa 
706, 1836 NW 1045... 

Kan.—Barnes v. Paréons! 77 Kan. 
311,94 BP 151. 

Ky. —Delafield v. Bowling Green, 
LTicky. Op. -t1, 

La.—Gurley v. 124 
La. 390, 50 S 411. 

Mass.—Taber v. New Bedford, 135 
Mass. 162. ‘ 

Mich.—Auditor-Gen. v, 
132 Mich. 198, 98 NW 259: 

Minn. —McKusick Vv. Stillwater, 44 
Minn. 372, 46 NW 769. 

Miss. —Eadwards House Co. v. Jack- 


son, 91 Miss. 429, 45 S 14. 
Mo.—St. Louis Malleable Casting 


New Orleans, 


Hoffman, 


| Co. v. George C, Prendergast Constr. 


Co.,.288 Mo. 197, 231 SW 989. 

Mont.—Harvey v. Townsend, 57 
Mont. 407, 188 P 897. ; 

Nebr. —Hadlock v. Tucker, 93 Nebr. 
510, 141 NW 192. 

N. J.—Gillman y- Bloomfield, 78 N. 
J. L. 67, 73 A 604; Frelinghuysen v. 
Morristown, 76 N. J. L. er 70 A 77 
faft. 77.No.d: 1: 493, 72 A 2]. 

N. Y.—In re Flushing Ave., 101 N. 
¥. 678, 5b ANE 561. 

N. G—Schank v. Asheville, 154 N. 
C. 40, 69 SE 681. 

Oh.—Roebling v. 102 
Oh. St. 460, 132 NE 60 

Okl,—Bickel v. Warner-Quinlan As- 
phalt Co., 70 Okl. 138, 174 P 537. 

Or.—White v. Ashland, 95 Or. 241, 
187 P 596; Patterson v. Ashland, 95 
Or. 233, 187 P 593; Fraser v. Port- 
land, 81.Or.. 92, 158 P 514: 


Pa.—Huntington Borough vy. Fos- 
ter, 14 Pa. Co. 292. 


Cincinnati, 


R. I.—Tingley v. Providence, 9 R. 


I, 388. 
Tex.—Jones v.' Houston, (Civ. A.) 
188 SW 688. ; 


Wash.—Collins v. Ellensburg, 
Wash. 212,°122 P 1010. 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE 449. 


Can.—Royal .Trust Co. v. Montreal, 


57 Can. S. C. 352, 44 DomLR 767. 
Que.—Veronneau v. Beleeil, 52 Que. 
Super. 180. 
But compare Robertson v. North 
Easthope Tp., 16 
allowed 15 Ont. 423] (application. to 


quash even after an unsuccessful 
appeal). 
99. Ark.—Blake v. Scott, 92 Ark. 


46, 121 SW 1054, 123 SW 1181. 

Cal.—Watkinson v. Vaughn, 182 
Cal. 55, 186 P 753; O’Dea v. Mitchell, 
144 Cal. 374, 77 P 1020; Spaulding 
v. North San Francisco "Homestead, 
etc., Assoc., 87 Cal. 40, 24 P'600, 25 
Af 249: Harney v. Heller, 47 Cal. 15; 
Shepherd v. Chapin, 45.Cal. A. 645, 
188 P 571; Warren Bros. Co. v. Boyle, 
42 Cal, A. 246, 183 P 706. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105:P 107. 

Ga.—Bainbridge v. Jester, 157 Ga. 
505, 121 SE 798; Burns v..Atlanta, 22 
Ga, A. 381, 96 SE 11. 

Ida.— Williams v. Caldwell, 19 Ida. 
514, 114 P 519. 

Iil.—Chicago v. Lord, 277 Ill: 397, 
115 NE 543; Hoopeston v. Smith, 272 
Tl, 604, 112 NE 266; Watseka v. ’Ore- 
baugh, 266 Ill. 579, 107 NE 887; Lusk 
vy. Chicago, 2110 Ill... 183,°,. 71. NE 878; 
Perry v. Peo., 206 Ill. 334, 69 NE 63; 
Bradford vy. Pontiac, 165 Ill. 612, 46 
NE 794, 

Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 321; Quill v. Indian- 


apolis, 124 Ind. 292, 23 NE .788, 7 
LRA 681; Taber v. Ferguson, 109 
Ind. 227, 9. NE 723; Busenbark v. 


Clements, 22 Ind. A. 557; 53 NE 665. 
Iowa.—McLain’s App., 189 Iowa 
264, 176 NW 817; Davenport Locomo- 


68: 


Ont. A. 214 [app |’ 
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while the improvement was being made, or by ag- 


tive Works v. Davenport, 185 Iowa, 
151, 169 NW 106; Hubbell ,v. Des 
Moines, 168 Iowa 418, 150 NW 701; 
Miller v. Oelwein, 155 Iowa 706,' 136 
NW 1045. 

Kan. —Barnes v. Parsons, 77 Kam 
311,94 P* 151: 

Ky.—Delafield v. Bowling Green, 
11 Ky. Ops oh ;, Galbaugh v. Woods; 
5 Ky. Op. 1. 

Ree et v. Opelousas, 147 La. 1, 
84 S 4338. 

Mass.—Byfield v. Newton, 247 
Mass. 46, 141 NE 658; Towne v. New+ 
ton, 169 Mass. 240, 47 NE 1029; 
Taber v. New Bedford, 135 Mass. 162° 

Mich.—Auditor-Gen. v. Hoffman, 
132, Mich, 198, 571,° 934 INW > 250% 
peer v. Hast Saginaw, 22 Mich. 

Minn.—McKusick v. Stillwater, 44 
Minn. 372, 46 NW 769. 

Miss.—Edwards House Co. v. Jack- 
son, 91 Miss. 429, 45 S 14. 

Mo.—St. Louis Malleable Casting 
Co. v. George C. Prendergast Constr. 
Co., 288 Mo. 197, 231 SW 989; Gratz 

Mont.—Harvey  v. 57 
Mont. 407, 188 P 897. 

Nebr.—Hadlock v. Tucker, 93 Nebr. 
ore 141 NW 192. 

J.—Quinlan v. Cross, (Sup.) 130 
A ou Hackett v. Hussels, (Sup.) 102 
A 527; Whitney Glass Works v. 
Glassboro Tp... TON: Se Pal 3 52) oT as A. 
756; Rowe v. Bast Orange, 69 ORIEL. 
600, 55 A 649; Rosell v. Neptune 
City, 68.2 Ne aw. Ee 509) 5S) SAP LO 9's 
Townsend v. Jersey City, 26 N. J. L. 
WS Ae Vv. Phillipsburg, 6 N. J. L. 

3 


N. Y.—In re Flushing Ave., 101 N. 
Y. 678, 5 NE 561; Embury v. Conner, 
BN aye 511,53 AmD 325 [rev 4N. Y. 
Super. 98]; Peo. v. Utica, 165 Barb. 
9, 45 HowPr 289. 

N. C.—Schank v. Asheville, 154 N. 


|v. Kirkwood, (A.) 183 SW 1071. 


Townsend, 


c. 40, 69 SE 681. 


Oh. ‘Roebling v. Cincinnati, ' 102 
Oh. St. 460, 132 NE 60; Tone v.. ‘C6- 
lumbus,'‘1 Oh. Cir. Ct. 305, Oh MCig. 
Dec, 168., But compare Sprague: Vv. 
Linwood, '7 Oh.. Dec. (Reprint) 123, 
1 CineLBul 133. 

Okl.—Bickel °‘v. Warner-Quinlan 
Asphalt Co., 70 Okl. 138, 174 P5387: 

Or.—Crane v. Oregon R.,; etc. Co,, 
66 Or. 317, 133 P 810. 

Pa.—Du Bois Opera House’ Gz y. 
Du Bois Borough, 16 Pa. Co. 210," 

R. I.—Tingley -v. Providence, 29 
R._ I. 388. oy 

Tex.—Jones v. Houston, (Civ. Ay) 
188 SW 688. 

Wash.—Collins v. 68 
Wash, 212, 122 P 1010. 

Ww. Va.——Holswade v. Huntington, 
96 W. Va. 124, 122 SH 449. 

Ont.—Grant v. Puslinch, 27 ULC. 
Q. B. 154; Gibb v. Moore Tp., 272-UoE. 
Q. WB. 150. But compare Robertson 
v. North Easthope Tp., 16 Ont. A, 214 
[app allowed 15 Ont. 423] (applica- 


Ellensburg, | 


tion to quash even after ‘an unsuc- 
cessful appeal). j ghee 
Que.—Veronneau’ v. Belceil, 52 


Que. Super. 180. 


[a]. Where there is, jurisdiction, 
the property owner who sees the im- 
provement made and offers no ob- 
jection until after the work has 
been done cannot defeat the assess- 
mént upon the ground that the pro- 
ceedings have not been regular. 
Jenkins v. Oklahoma City, 27° Okl. 
78 Ont eli kcta edt Oaie 

[b] “ihe law looks with steadily 
decreasing favor on _ property owners 
who sit by without urging any ob- 
jections which they may have to the 
proceedings about to be taken, for 
the hearing of which objections the 
law affords ample opportunity, and 
then, after their property has been 
improved, endeavor to deprive the 
contractor of his just remuneration 
by ultra technicalities.” Farley v. 
Reindollar, 174 Cal. 703, 707, 165 P 19, 


« 
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cepting the benefits of the improvement.t After the 
completion of an improvement it is usually regarded . 
as too late to raise objection to irregularities in the 
So also one who aids in the passage 
of an improvement ordinance is estopped from ob- 
jecting to technical irregularities,? but a person does 
not waive his right to object to irregularities by 
joining in a petition for an improvement.* 

Where proceedings were clearly void ab initio or 
for a defect going to the jurisdiction of the munici- 


proceedings.? 


1. Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107. 

Ga.—Bainbridge v. Jester, 157 Ga. 
505, 121 SE 798; Southern Cement 
Stone Co. Vc Logan Coal, etc., Co., 140 

71, 78 SE 417. 

exit —Mushbaugh v. East Peoria, 260 
Til. 27, 102 NE 1927. 

Ind.—Martindale vy Rochester, 171 
Ind. 250, 86 NE 321; Dyer v. Woods, 
166 Ind. 44, 76 NE 624; Menzie v. 
Greensburg, 42 Ind. A, 657, 85 NE 
484. 

Iowa.—Clifton Land Co. v. Des 
Moines, 144 Iowa. 625, 123 NW 340 
Laff Brinsmaid v. Des Moines, (lowa) 
123 NW 1018]; Nixon v. Burlington, 


141 Iowa 316, 115 NW 239, 18 Ann 
Cas 1037.. 

Kan.—Barnes’ v. Parsons, 77 Kan. 
319,-94 PP -151;5 Atchison. v.\ Price,. 45 
Kan. 296, 25 P 605. 

La.—Gurley v. New Orleans, 124 


La. 390, 50 S 411. 


Mass.—Central Bridge Corp. v. 
Lowell, 4 Gray.474. 

Mich.—Boussneur ‘v. Detroit, 153 
Mich, 585, 117 NW_ 220. 

Mo.—Frazier v. Rockport, 199 Mo. 
“A. 80; 202 SW 266 

Okl.—Perkins v. Pawhuska, 106 


Okl. 5, 232. P 937; Bickel v. Warner- 
‘Quinlan. Asphalt Co., 70 Okl. 138, 174 


Ps bowen MOLL (Vs Cushing, 66 Okl, 1538, 
168 P 933. 

Tex.—Jones v. Houston, (Civ. A.) 
188 SW 688. 
- Wash.—Collins v. Ellensburg, 68 
-Wash, 212, 122 P 1010. 

W. Va.-—Sleeth v. Elkins, 87 W. 


‘for 


Va. 750, 106. SE 73. 

Ont.—Re Marchand, 18 OntWN 14 
‘Lapp dism 13 OntWN 45]. 

Que.—Veronneau v. Beleil, 52 Que. 
‘Super. 180. 

“Tt will not do, after receiving the 
fruits of the work to permit him to 
turn around and contest payment 
it on naked and unsubstantial 
technicalities.” Gratz v. Kirkwood, 
(Mo. A.) 183 SW 1071, 1072. 

{a] Extent and limits, of rule.— 
(1) “Where an improvement is made 
under color of statutory proceedings, 
unless such proceedings are so to- 
tally. and palpably void as that the 
person who made the improvement 
or performed the work must have 
proceeded with a degree of reckless- 
ness that amounted to bad faith, the 
property-owner who stood by and re- 
ceived the benefits assessed against 
his property will be estopped to as- 
sert the invalidity of the proceed- 
ings without first paying, or offer- 
ing to pay, the _ benefits.” Cass 
County v. Plotner, 149 Ind. 116, 121, 
46 NE 635 [quot Martindale v. 
Rochester, 171 Ind. 250, 265, 266, 86 
NE 321]. (2) “Where the owner of 
property subject to assessment for 
public improvements stands by and 
makes no objection to such improve- 


‘ments which benefit his property, he 


tacked for 


may not deny the authority by which 
the improvements are made, nor de- 
feat the assessment made against 
his property for the benefits derived. 
And this is true, both where the pro- 
ceedings for the improvement are at- 
irregularity,, and where 
their validity is denied, but color of 
law exists for the proceedings.” 
Cass County v. Plotner, 149 Ind. 116, 
119, 48 NE 635 [quot Martindale y. 


Rochester, supra]. 


° 
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form.’ 


2. Ky.—Realty Sav. Co. v. South- 
ern Asphaltoilene Road Co., 180 Ky. 
242, 202 SW 679; Fehler v. Gosnell, 
99 Ky. 380, 35 SW 1125, 18 KyL 
238. 

La.—Egan v. Richardson, 10 La. 
A; BS Sa 194. 

. J.—Quinlan vy. Cross, (Sup.) 130 
A 3 Manufacturers’ Tand, ete., Co. v. 
Camden, USP Ny Wis ke 247, 73 A 77 
{aff 81 Nooo! 413, 79 A 2861; Cun- 
ningham v. Merchantville, 61 No ere 
466, 39 A 639; Youngster v. Paterson, 
40 N. J. L. 244; Skinkle v. Clinton 
Tp., 39 N. J. L. 656; Vanatta v. Mor- 
ristown, 34 N. J. Te 445. 

Or.—Colby v. Medford, 85 Or. 485, 
167° P 487; Clinton v. Portland, 26 
Or. 410, 38 P 407. 

Ont:— Grant. v. -Puslinch,; 27 U.-.C. 


Q. B. 154; Gibb v. Moore Tp., 27 U. C. 
Q. B: 150. 
8. St. Paul Union Depot Co. v. ‘St. 


Paul, 30 Minn. 359, 15 NW 684; Rowe 
v. East Orange, 69 N. J. L. 600, 55 
A 649; Moran v. Hudson, 34 N. J. L. 
531; In re Cooper, 93 N. Y. 507; Lewis 
v. Utica, 67 Barb. (N. Y.) 456; Brad- 
ford City v, Fox, 171 Pa. 343, 33 A 
85. But see Quinn v. Paterson, 27 
N. J. L. 35 (holding that when injury 
is done to a petitioner in the course 
of the repaving of a street, he will 
not be estopped to show in an action 
of trespass that the repaving was 
done out of the limits of the streets). 

[a] Taking part in initial pro- 
ceedings. — Jurisdiction exists for 
public improvement as to a property 
owner taking part in initial proceed- 
ings irrespective of legal notice. 
Chicago, etc., R. Co. v. Sedgwick, 
(Iowa) 213 NW 435. 

4 Alaska.—Ketchikan v. Zimmer- 
man, 4 Alaska 336, 342 [cit Cyc]. 

Mont.—Lewiston vy. Warren, 52 
Mont. 356, 157 P 954. 

N. Y.—Peo. v. Maher, 9 NYS 124. 

Oh.—Andrew vy. Hamilton County, 
5 OhS&CP 242, 5 OhHNP 1238; Locke 
¥ er peiinay, 2 OhS&CP 549, 7 OhNP 

18. 
Or.—Strout vy. Portland, 26 Or. 294, 
38 P 126. 

5. See cases passim §§ 2388-2459. 

6 U. S.—Zeigler v. Hopkins, 117 
U.S. 683, 6 SCt 919, 29: ed. 1019. 

Cal.—Dehail v. Morford, 95 Cal. 457, 
30 P 593; Kahn v. San Francisco, 79 
Cal, 388, 21 P 849, 25 P 403; Mulligan 
v. Smith, 59 Cal. 206. 

Conn.—Keifer  v. 68 
Conn, 401. 36 A 801. 

Ga.—Wilkins vy. Savannah, 152 Ga. 
638, 111 SE 42. 

Ill.—Chicago Heights v. Angus, 267 
Ill. 628, 108 NE 758; Head vy. Wood 
River, 194 Ill. A. 104. 

Ind.—Stephenson vy. Salem, 14 Ind. 
A. 386, 42 NE 44, 934. 


Bridgeport, 


Iowa.—McLain’s App., 189 Iowa 
264, 176 NW 817. 
Ky. —Dunn vy. Cadiz, 140 Ky. 217, 


130 SW 1089; Fehler vy. Gosnell, 99 
Ky. 380, 35 Sw 1125, 18 KyL 238. 
Mo.—Ford v. Phillip, 159 Mo. A. 
482, 141 SW 907; McCormick vy. 
Moore, 134 Mo. A, 669, 114 SW 40. 


Mont.—Lewiston v. Warren, 52 
Mont. 356, 157 P 954. 
N. J.—Cunningham vy. Merchant- 


ville, 61, N. J? L.'.466, 39 A639; Van 
Anglen v. Bayonne, 56 N. J. L. 463, 
29 A 168; State v. West Hoboken, 53 
N. J.. L..64,,20 ‘A’ 737; Green y. Jer- 
sey City, 42 N. J. L. 118; Youngster 
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pal authorities,> estoppel cannot be successfully in- 
voked;® and a failure to protest against the making 
of a proposed improvement does not deprive the 
property owner of the right to protest against the 
making of the improvement in a substantially altered 
Property owners by appearing and filing 
objections to an improvement do not waive the ques- 
tion of: jurisdiction;* nor do they prejudice their 
rights by neglecting to have an illegal ordinance 
set aside until after an assessment has been made 


v. Paterson, 40 N. J. L. 244; Skinkle 
v. Chinton®'Pp:, 39 IN: S. “Li 6565 WWa- 
natta v. Morristown, 34 N. J. L. 445; 
Ogden v. Hudson, 29 N. J: L. 475. 

N. Y.—In re Central Park, 51 Barb. 
277, 35 HowPr 255; Peo. v. Maher, 9 
NYS 124. 

Oh.—Sprague v. Linwood, 7 Oh. 
Dec. (Reprint) 123, 1 CincLBul 133. 

Or.—Byers v. Sheridan, 97 Or. 154, 
191 P 351; Fraser v. Portland, 81 Or. 
92, 158 P 514; Dyer v. Bandon, 68 Or. 
406, 136 P 652; Clinton v. Portland, 26 
Or. 410, 38 P 407; Strout v. Portland, 
26 Or. 294, 38 P 126. 

Pa.—Beaumont v. Wilkes-Barre, 
142 Pa. 198, 21 A 888; In re Union 
Alley, 9 Pa. Dist. 209, 3. Dauph. Co. 


76; In re Walnut St.,.% Kulp 562; 
vend vy. Philadelphia, 12 #£Phila. 
L. 
S. D.—Olson v. Watertown, 46 S. D. 
582, 195 NW 446. ‘ 
W. Va.—Moundsville v. Yost, 75 
W. Va. 224, 83 SE 910. 
Wis.—Woodward v. Boscobel, 84 


Wis. 226, 54 NW 332. 

Ont.—Sarnia v. McMurphy, 47 Ont. 
L. 496, 53 DomLR 522. See Robert- 
son v. North Easthope Tp., 16 Ont. A. 
214 [app allowed 15 Ont. 423] (appli- 
cation to quaSh even after an unsuc- 
cessful appeal). 

[a] Rule applied: (1) Where ordi- 
nance failed to designate mode of 
payment. Moundsville v. Yost, 75 W. 
Va. 224, 83 SE 910. (2) Where ordi- 
nance failed to describe improvement. 
McCormick v. Moore, 134 Mo. A. 669, 
114 SW 40. (3) Where ordinance or 
order for improvement substantially 
varied from the resolution of inten- 
tion. Olson v. Watertown, 46 S. D. 
582, 195 NW 446. 

[b] That a property owner joined 
in the petition for an improvement 
does not estop him to complain of the 
want of jurisdiction to make the im- 
provement, Quinn v. Paterson, 27 
N. J. L. 35; Peo. v. Maher, 9 NYS 124; 
Andrew v. Hamilton County, 5 Ohs 
&CP 242, 5 OhNP 123; Locke v. Cin- 
cinnati, 2 OhS&CP 549, 7 OhNP 
318; Strout v. Portland, 26. Or. 294, 
33 P1126. 

{[c] That a property owner ob- 
jected merely to the character of the 
proposed improvement does not im- 
ply a waiver of jurisdictional defects 
in the proceedings for the improve- 
ment. Dehail v. Morford, 95 Cal. 457, 
30 P 593; State v. West ‘Hoboken, 53 
ING we 64, 20 A 737; In re Central 
Park, 51 Barb. (N. Y.) 277, 35 HowPr 
255; Beaumont v. Wilkes-Barre, 142 
Pa. 198, 21 A 888; In re Walnut Stee 
7 Kulp (Pa.) 562; Heyl v. Philadel- 
phia, 12 Phila. (Pa.) 291. 

7. Stephenson v. Salem, 14 Ind, A. 
386, 42 NE 44, 984; St. Paul Union 
Depot Co. v. St. Paul, 30 Minn. 359, 
15 NW 684. 

[a] Dlustration——The fact that 
no objection was made to the pave- 
ment of a street for a width of thirty 
feet does not create an estoppel to 
complain of the pavement for a width 
of twenty-eight feet. St. Paul Union 
Depot Co. v. St. Paul, 30 Minn. 359. 
15 NW 684. ‘ 

8. Dehail v. Morford, 95 Cal. 457, 
30 P 5938; State v. West Hoboken, 53 
IN: Wal, a: 64, 20 A-7387; In re Centrai 
Park, 51 Barb. (N. Y.) 277, 35 HowPr 
255. Contra Miller y. Oelwein, 155 


‘Iowa 706, 186 NW 1045. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2471-2472] 


under it;® and acquiescence in an illegal ordinance 
The appearance of a 
person to protest against the improvement of a cer- 
tain street will not estop him to dispute the validity 
of the improvement of another street which was not 
embraced in the proceedings remonstrated against, 
embraced therein.14 
Where the proceedings must be in pursuance of the 
requirements of a statutory enactment, the act of 
the city, even to the extent of accepting payments 
of special assessments, will not cure substantial 


does nt render it valid.?° 


although attempted to be 


defects.12 


Where no opportunity to be heard was given until 
application for judgment of sale, the property owner 
could then raise the question of the validity of the 
ordinance under which the special tax was levied.1? 

Municipal authorities having authority to make 
improvements cannot impeach the record of their 
They may be estopped to 
set up the invalidity of the proceedings of their offi- 
cers in an action by a contractor to collect a claim 
for work done on an improvement.1 


own acts in doing so.!4 


9. Mulligan v. Smith, 59 Cal. 206; 
Groel v. Newark, 78 N. J. L. 142, 73 
ge Ogden v. Hudson, 29 N. J. L. 

10. Woodward v. Boscobel, 84 Wis. 
226, 54 NW. 3382. 

11. Stephenson v. Salem, 14 Ind. 
A. 386, 42 NE 44, 934. 

12. ’Kidson Vv. Bangor, 99 Me. 139, 


58 A 900. 
Birch, 201 Ill. 81, 66 


14. Buell v. Lockport, 8 -N. Y. 55; 
aoe Case, 12 YorkLegRec (Pa.) 


15. Moore v. New York, 73 N. Y. 
238, 29 AmR 134. 
16. Presumptions see infra § 2474. 


17. See supra § 2466. 

18. See supra § 2467. 

19. Sée infra § 2475 et seq. 

20. See supra § re 

21. See supra § 2436. 

22. See supra §§ Cia 2459. 

23. See Appeal and Error §§ 2536— 


3092; Certiorari §§ 67-77; Injunctions 
§§ 407-426; Judgments §§ 680-793, 
815-869. 

24. See infra this section. 

25. See infra text and notes 48-50. 

26. See supra § 311 in 43°C. J.; 
and § 2281. 

[a] Zhe general rule that discre- 
tionary powers vested in public offi- 
cers are not subject to judicial con- 
trol unless legal limitations exist ap- 
plies to public officers in the improve- 
ment of streets of a municipality. 
Peicke v. Covington, 198 Ky. 683, 249 
SW 1008. 

{b] In Kentucky the exercise of 
discretion by the council of a city 
of the third class conferred by St. 
§§ 3449-3459, with reference to 
street improvements, will not be in- 
terfered with by the courts, unless 
the council acted corruptly or the 
doing of the work would be confisca- 
tory. Lambert v. Thornberry, 153 
Ky. 523, 155 SW 11638. 

27. Oakley v. Atlantie City, 63 N. 
J. L. 127, 44 A 651; Brooklyn v. Mes- 
erole, 26 Wend. (N. Y.) 132 [rev 8 
Paige 198]; Champlin v. New York, 
3 Paige (N. Y.) 5738; Merrill v. Brook- 
lyn, 3 Edw. (N. Y.) 421; and cases 
es note 28. 

U. S.—Shumate v. Heman, 181 
Uz. . 402, 21 SCt 645, 45 L. ed. 916, 


922. 

Ala.—Pileher v. Dothan, 207 Ala. 
421, 93 S 16. 

Ariz.imMcRoberts v. Phoenix, 25 


Ariz. 466, 218 P 994. 

Ark.—Smith v. Texarkana Impr. 
Dist. No. 14, 108 Ark. 141, 156 SW 
455, 44 LRANS 696; Cherry Vv. Bow 

see 106 Ark. 39, 152 SW 133. 
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[§ 2472] d. Matters for Consideration!*°—(1) In 
Where appeal,!’ certiorari,!® injunction,® 
or collateral attack?° is the method by which the 
preliminary proceedings culminating in a decision,?! 
or ordinance”? for aa improvement, is sought to be 
reviewed or attacked, the questions that may be 
considered are governed by the general rules con- 
trolling review or attack by these methods respec- 
tively,?* in so far as such rules are applicable2* and 
Subject of course to special applicatory, statutory, 
or charter provisions regulating the matter.2> In ac- 


cordance with the principle that the exercise of the 


Cal.—O. T. Johnson Corp. v, Los 
Angeles, 198 Cal. 308, 245 P 164. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79; 1105 +P 10%. 

Fla.—Geiger v. Filor, 8 Fla. 325. 

Ga.—Odom. Realty Co. v. Macon, 
144 Ga. 96, 86 SH 243. 

Ill.—Hoerrmann v. Wabash R. Co., 


309 dll, 524, 141 NE 289; Peo. wv. 
Omen, 290 Ill. 59, 124 NE 860; Chi- 
cago v. Max, 289 Ill. 372, 124 NE 
648; Chicago v. Chicago Sanitary 
Dist., 272 Ill. 37, 111 NE 491; Ottawa 
v. Colwell, 260 Ill. 548, 103 NE 573; 
Louisville, etc., R. Co. v. Hast. St. 


Louis, 134 Ill. 656, 25 NE 962. 

Ind.—Hutchins v. Fremont, 194 Ind. 
74, 142 NE 38; Ogelsby v. Indianapo- 
lis, (A.) 149 NE 82. 

Iowa.—Brush vy. Liscomb, 202 Iowa 
1155, 211 NW. 856;: Chicago, ete.,, R- 
Co. v. Centerville, 172 Iowa 444, 153 
NW 106, 154 NW 596; Platt v. Chi- 
cago, etc., R. Co., 31 NW 883. 

Kan.—Topeka v. Huntoon, 46 Kan. 
634, 26 P 488; Emporia v. Gilchrist, 
37 Kan. 532,15 P 532. 

Ky.—Marz v. Newport, 173 Ky. 147, 
190 SW 670. 

La.—Houma Lighting, ete, Mfg. 
Co. v. Houma, 127 La. 726, 53 .S 970; 


New Orleans v. Steinhardt, 52 La. 
Ann, 1043, 27 S 586. See Shreveport 
v. Kansas City, etc., R. Co., 125 La. 


575, 51 S 648. 

Me.—Franklin Wharf Co. v. 
land, 67 Me. 46, 24 AmR 1. 

Md.—Johns Hopkins Club Bldg. v. 
Baltimore, 130 Md. 282, 100 A 298. 

Mass.—Filoon _ v. Brockton, 252 
Mass, 218, 147 NE 670. 

Mich. —Bauman v. Detroit, 58 Mich. 
444, 25 NW 391. 

Minn.—Yanish y. St. Paul, 50 Minn. 
518, 52 NW 925. 

Miss.—Edwards House Co. vy. Jack- 
son, 91 Miss. 429, 45 S 14. 

Mo.—St. Louis Malleable Casting 
Co. v. George C. Prendergast Constr, 
Co., 288 Mo. 197, 231 SW 989. 

Mont.—Evans v. Helena, 60 Mont. 
577, 199 P 445; O’Brien vy. Drinken- 
berg, 41 Mont. 538, 111 P 187. 

Nebr.—State v. Omaha Water Co., 
89 Nebr. 553, 181 NW 917. 

N. J.—Suburban Land, etce., Co. v. 
Vailsburg, 67 N. J. L. 461, 51 A 469 
[aff 68 N. J. L. 311, 58 A 388]; Atlan- 
tic City Water- Works Co. v. Atlantic 
City, 48 N. J. L. 378, 6 A 24; Stoud- 
inger v. Newark, 28 Niecd: Eq. 187 
fatf 28 N. J. Eq. 446]. 

N. Y.—Lynch v. New York, 76 N. 
Y. 60, 32 AmR 271; Lawrence v. Free- 
land, 5 Silv. Sup. 492, 8 NYS 807; 
Western New York Water Co. v. 
Laughlin, 157 NYS 257; Brooklyn v. 
26 Wend, 132; Patchin v. 


Port- 


municipal power to make a public improvement is 
not generally open to judicial review,”® the general 
rule is that where the municipality is vested with 
power to make improvements, and all charter and 
statutory requirements have been complied with,’ 
its exercise of the power will not be reviewed by the 
courts,”* except where it has been so unreasonable 
or oppressive as to constitute an abuse of disere- 
tion practically amounting to fraud;2° and hence 
the decision ot the proper municipal authorities as 


Brooklyn, 2 Wend. 377 [aff 8 Wend. 
47]; Van Doren v. New York, 9 Paige 
388; Wiggin v. New York, 9 Paige 16; 
Champlin v. New York, 3 Paige 573; 
Whitney v. New York, 1 Paige 548; 
Merrill v. Brooklyn, 3 Edw. 421. 

N. C.—Leake v. Wadesboro, 186 N. 
C. 683, 121 SE 12; Smith v. Hender- 
sonville, 152 °NE.C. 61735 68. Sb 145. 3 

N. D.Stoltze v. Sheridan, 28 N. 
194, 148 NW 1. 

Oh.—Toledo v. Grasser, 5 OhS&CP 
178, 7 OHNP 396. 


Okl.—Pauls Valley v. Carter, 101 
Okl. 205, 224 P 528. 

Or.—Kershaw v. Willamina, 119 
Or: 6437,250 Pa23b: 

Pa.—Born vy. Pittsburgh, 266 Pa. 
128, 109 A 614; McHale y. Easton, 
ete., Transit Co.,..169 Pa. 416, 32 A 


461; Kilcullen v. Webster, 63 Pa. Su- 
per. 309 [aff 260 Pa, 263, 103 A 592]; 
Levi v. Oakmont Borough, 44 Pa. 
Super. 6381; Robinson v. Norwood 
Borough, 27 Pa. Super. 481 [aff 215 
Pa. 375, 64 A 539]; In re Ebe, 10 
Pa. Dist. 367; Harrisburg v. Mateer, 
4 Pa. Dist. 554; In re Gay, etc., Sts., 
7 Pa. Co. 217; Hammel v. Morrisville 
Borough, 3 Pa. Co. 185; Bates v. Ti- 
tusville, 29 LegInt 277. 
Tex.—Adams v. Fisher, 75 Tex. 
657, 6 SW 772; Port Arthur v. Fant, 
(Civ. ’ A.) 193 SW 334; Marshall v. 
Elgin, (Civ. A.) 1438 SW 670. 
Utah.—Morris v. Salt Lake City; 35 
Utah 474, 101 P 373. 
Va.—Home Bldg., ete., Co. v. Ro- 
apebs 91 Va. 52, 20 SE 895, 27 LRA 


Wash.—In re Yesler Way, 94 Wash. 
458, 162 P 586; Rettire v. North Yak- 
ima, 75 Wash. 143, 134 P 699; Stern 
v. Spokane, 60 Wash. 325, 111 P 2381. 

W. Va—dJeffers v. Charleston, 136 
SE 868. 

Wyo.—Boss v. Casper, 28 Wyo. 387, 
205 b 1008, 208 P 439. 

North v. Ander- 
277 [app allowed 


Ont. —Colchester 
don, 21 DomLR 

on other grounds 384 Ont, L. 437, 9 
OntWR 59, 24 DomLR 143]. 

Newfoundl.—Municipal Council v. 
Stabb, 7 Newfoundl. 486. 

[a] Where resolution for opening 
of a street was properly passed by 
the city council, the payment of ob- 
ligations incurred thereunder cannot 
be defeated by showing that the 
members of the council voted for it 
under a mistaken apprehension as to 


the cost. American Hardwood Lum- 
ber Co. v. Benton, 132 Ark. 41, 200 
SW. 276. 

- 29. U. 8.—Field v. Barber Asphalt 


Pay. Co., 117 Fed. 925 [mod on other 
grounds. 194 U. S. 618, 24 SCt 784, 
48 L. ed. 1142]. 
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to the necessity of making an improvement,®® as | to the character and scope of the improvement,** 


Ala.—Pilcher v. 207 Ala. 
421, 93 S16. 

Ark.—James v. Pine Bluff, 49 Ark. 
199, 4 SW 760, 

Cal.—tIn re Validation of East Bay 
Municipal Utility Dist. Water Bonds, 
196 Cal. 726, 239 P 88; Jacobus v. 
Oakland, 42 Cal. 21; Los Angeles 
County v. Dodge, 51 Cal, A. 492,.197 
P 403; Beck v. Ransome- Crummey 
Co., 42 Cal. A, 674, 184 P 431. 

Golo. —Hi)jreth ’ v. Longmont, 47 
Colo. 79, 105 P 107; Whitsett v. Union 
Depot, ete., Co.; 10 Colo. 243.6 2B) ak 
389, 

Ga.—Odom Realty Co. v. Macon, 
144 Ga. 96, 86 SE 248; Randall v. At- 
lanta, 22 Ga. A. 301, 95 SE 1016. 

Id da.— McQueen v. Moscow, 28 Ida. 
146; 152 P.79% 

Ul. Greenville v. Miller, 315 Ill. 
565, 146 NE 463; Hoerrmann v. Wa- 
bash R. Co., 309 Ill. 524, 141 NE 289; 
Chicago v. Chicago Sanitary Dist., 


Dothan, 


272 Dll. 37, 111 NE 491; Chicago v. 
Arnold, 261 Ill. 142, 1083 NE 587; 
Marshall v. Peo., 219 Til. 99, 76 NE 


70; Chicago vy. Brown, 205 I. 568, 69 
NE 65; Walker v. Chicago, 202 Ill. 
531, 67 NE 369; Field v. Western 
Springs, 181 Ill. 186, 54 NE 929; 
Bloomington v. Chicago, etc., R. Co., 
134 Ill. 451, 26 NE 366; Brush v. 
Carbondale, 78 Ill. 74; Dunham vv. 
Hyde Park, 75 Ill. 371; Kirchman v. 
West, ete., St. R. Co., 58 Ill. A. 515. 

Ind.—Dyer v. Woods, 166 Ind. 44, 
76 NE 624; Keith v. Wilson, 145 Ind. 
149, 44 NE 18; Bass v. Ft. Wayne, 121 
Ind. 389, 23 NE 259; Snyder v. Rock- 
port, 6 Ind, 237. 

Ilowa.—Brush vy. Liscomb, 202 Iowa 
1155, 211 NW 856; Chicago Great 
Western R. Co. v. Mason City, 155 
Iowa 99, 1385 NW 9. 

Ky.—Peicke v. Covington, 198 Ky. 
683, 249 SW 1008; Tompkinsville v. 
Miller, 195 Ky. 143, 241 SW_ 809; 
Marz v. Newport, 173 Ky. 147, 190 
SW 670; Allen v. Woods, 45 SW 106, 
20 KyL 59. 

La.—Parker v. Monroe, 128 La. 
951, 55 S 587; Louisiana Ice Mfg. Co. 
v. New Orleans, 43 La. Ann. 217, 9 


S 21. 

Me.—Pillsbury v. Augusta, 79 Me. 
TAt 8 cA} LOO. 

Md.—Baltimore v. Stewart, 92 Md. 
535, 48 A 165, 

Mich.—Shimmons v. Saginaw, 104 
Mich. 511, 62 NW 725; Horton v. 
Williams, 99 Mich, 423, 58 NW 369; 
Detroit v. Beecher, 75 Mich. 454, 42 
NW 986, 4 LRA 813. 

Mo.—St. Louis Malleable Casting 
Co. v. George C, Prendergast Constr. 
Co., 288 Mo. 197, 231. SW 989; Mc- 
Murry v. Kansas City, 283 Mo. 479, 
223 SW 615; McGhee v. Walsh, 249 
Mo. 266, 155 SW 445; Heman vy. Allen, 
156 Mo. 534, 57 SW 559; Morse v. 
Westport, 33 SW 182; Maret v. 
Hough, (A.) 185 SW 544. 

Mont.—Evans v. Helena, 60 Mont. 
577, 199 P 445. 

N. J.—Read v. Camden, 54 N. J. L. 
347, 24 A 549 [rev 538 N. J. L. 322, 21 
A 565]. 

N. Y.—St. Vincent Female Orphan 
Asylum v. Troy, 76 N. Y. 108, 32 AmR 
286; In re New York, 49 N. Y. 150. 

N. C.—Gallimore v. Thomasville, 
191 N. C. 648, 132 SE 657. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89; Thompson v. 
Cincinnati, ‘6 Oh. A, 430, 28107 °C. AL 
469; Livingston v. Cincinnati, 4 Oh, 
A. 338, 22 Oh. Cir, Ct. N. S. 383; John- 
son v. Avondale, 1 Oh. Cir. Ct. 229, 1 
Oh. Cir. Dec. 124; Detmers v. Colum- 
bus, 2 OhNPNS 657. 

Okl.—Crawford v. Cassity, 78 Okl. 
261, 190 P 412. 

Or.—Kershaw v. Willamina, 119 Or. 
5438, 250 P 235 (in absence of fraud); 
Paulson v. Portland, 16 Or. 450, 19 
P 450, 1 LRA 673. 

Pa.—Monongahela City v. Monon- 
gahela Electric Light Co., 3 Pa. Dist. 


63, 12 Pa. Co. 529; In re Fountain 
St., 6 Pa. Dist. 337. 

Wash.—Richardson v. Olympia, 83 
Wash. 638, 145 P 963; Rettire v. 
North Yakima, 15 Wash. 148, 134 P 
699; Martin v. Olympia, 69 Wash. 
28, 124 P) 214; 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124,122 SE 449. 


Wyo.—Bass y. Casper, 28 Wyo. 
387, 305 P 1008, 208 P 439. 
[a] Arbitrary determination. — 


Where a municipality proposes to 
make an improvement, the question 
whether it is local so that it can be 
paid for by special assessment is one 
of fact, but the municipal authorities 
cannot arbitrarily determine that an 
improvement shall be treated as lo- 
cal, when it is in fact general, and 
their decision is subject to judicial 
review. Loeffler v. Chicago, 246 Ill. 
43, 92 NE 586, 20 AnnCas 335. 

Tb] Bad faith is not shown by 
mere magnitude or cost of the im- 
provement. Pilcher v. Dothan, 207 
Ala, 421, 93 S 16. 

[ec] That large amount of surplus 
power for private consumption is 
generated by hydroelectric plant is 
not abuse of discretion. Pilcher v. 
Dothan, 207 Ala. 421, 93 S 16. 

{d] hat hydroelectric plant is 
capable of generating power beyond 
the city’s present needs does not 
show abuse of discretion. Pilcher v. 
Dothan, 207 Ala. 421, 93 S 16. 

Want or excess of jurisdiction see 
infra text and notes 43-47. 


30. See supra § 2335. 
31. U. S.—Shumate v. Heman, 181 
Mier 402, 21 SCt 645, 45 L. ed, 916, 


Ala.—Cramton v. Montgomery, 171 
Ala. 478,55 S' 122. 
Ariz.—McRoberts v. 25 


Phenix, 
Ariz. 466, 218 P 994, 


Ark.—Cooper v. Hogan, 163 Ark. 
312, 260 SW 25. 
Cal.—o. T. Johnson Corp. v. Los 


Angeles, 198 Cal. 308, 245 Pp 164 [foll 
Bogue v. Los Angeles, 198 Cals 327; 
24e Ing peu A v. Duffy, 152 Cal. 
311, 92 P 859. 

Colo. Fahri, Sth Invse' Co. ve 
Denver, 59 Colo. 189, 147 P 677; Mof- 
tat v. Denver, 57 Colo. 473, 143 P 
577; Denver v. Dumars, 33 Colo. 94, 
80 P 114. 

Ga.—Odom Realty Co. 
144 Ga. 96, 86 SEH 243. 

Ill.— Carbondale v. Reith, 316 Ill. 
538, 147 NE 422; Oak Park v. Chi- 
cago, etc., R. Co., 285 Ill. 459, 120 NE 
761; Bradley v. New York Cent. R. 
Co,, 277 Ill. 608, 115 NE 640; Chicago 
v. Hirschl, 275 Ill. 60, 1138 NE 899; 
Oak Park v. Swigart, 262 Ill. 614, 
104 NE 1088; Decatur v. Barteau, 260 
Ill. 612, ° 1038. (NE 601; “Chicago” ¥. 
Weber, 260 Ill. 105, 102 NE 1001; 
Kankakee v. [llinois Cent. R. Co., 257 
Ill. 298, 100 NE 996; Marengo v. 
Hichler, 245 Ill. 47, 91 NE 758; Peo. 
v. Grand Trunk Western R. Co., 232 
Ill. 292, 88 NE 839; Illinois Cent. R. 
Co. v. Stewart, 230 Ill. 204, 82 SW 
590; Northwestern Univ. v. Wil- 
mette, 230 Ill. 80,'82 NE 615; Gard- 
ner v. Chicago, 224 Ill. 254, 79 NE 
624; Marshall v. Peo., 219: Ill. 99, 76 


v. Macon, 


NE 70; Walker v. Chicago, 202 Ill. 
531, 67 NE 3869; Field v. Western 
Springs, 181° Ill. 186, 54 NE 929; 


Brush v. Carbondale, 78 Ill. 74; Dun- 
ham v. Hyde Park, 75 Ill. 371. 

Ind.—Dyer v. Woods, 166 Ind. 44, 
76 NE 624;. Keith v. Wilson, 145 Ind. 
149, 44 NE 13; Bass v. Ft. Wayne, 121 
Ind. 389, 23 NE 259; Snyder v. Rock- 
port, 6 Ind. 237. 

Iowa.—Bell v. Burlington, 154 Iowa 
607, 1834 NW 1082; Brown v, Barstow, 
87 Iowa 844, 54 NW 241; Platt v. 
Chicago, etc., R. Co., 31 NW 883. 

Kan.—Topeka v. Huntoon, 46 Kan. 
634, 26 P 488; Emporia v. Gilchrist, 
37 Kan. 532, 15 P 532. 

Ky.—Springfield v. Haydon, 216 Ky. 


483, 288 SW 337; Tompkinsville v. 
Miller, 195 Ky. 143, 241 SW_ 809; 
Elder v. Richmond, 186 Ky. 706, 218 
SW 239; Wendt v. Tucker, 185 Ky. 
626, 216 "SW 61; Miller v. L. R. Figg 
Co;, 115 Fey. 495, 194 SW 566; Marz v. 
Newport, Li Ky. 147, 190 ‘SW 670; 
Lambert v. Thornberry, 153 Ky. 523, 
155 SW 1163. 


La.—Shreveport vy. Chatwin, 139 
La. 531, 71.S 791; New Orleans v. 
Steinhardt, 52 La. Ann, 1043, 27 S 
586. 

Me.—Franklin Wharf Co. v, Port- 
land, 67 Me. 46, 24 AmR 1. 

Md.—Baltimore vy. Williams, 129 


Md. 290, 99 A 362; Baltimore ~ 
Fiack, 164 Ma. 107, 64 A 702; Balti- 
more v. Stewart, 92 Md. 535, 48 A 


165. 
Mass.—Curtis v. Boston, 132 NE 
Parsons v. Worcester, 234 Mass, 


181; 
108, 125 NE 205. 
Mich.—Irish v. Mt. Clemens, 156 
Mich. 588, 121 NW 316; Bauman v. 
Detroit, 58 Mich. 444, 25 NW 391. 

Mo.—St. Louis Malleable Casting 
Co. v. George C. Prendergast Constr. 
Co., 288 Mo. 197, 231 SW 989; Mc- 
Murry v. Kansas City, 283 Mo. 479, 
223 SW 615; Moore v. Wood, 173 Mo. 
A. 578, 158 SW 913; Meyers v. Wood, 
173 Mo. A. 564, 158 SW 909. 

Nebr.—State v. Omaha Water Co., 
89 Nebr. 553, 131 NW 917. 

N. J.—Lehigh Valley R. Co. v. 
Jersey City, 81 N. J. L. 290, 80 A 
228; Suburban Land, etc., iGo.4-ve 
Vailsburg, 67 N. J. L. 461, 51 A 469 
[aff 68 N.. J. E/ Sit," 63 % 388]; At- 
lantic City Water-Works Co. v. At- 
lantic City, 48 N. J. L. 378, 6 A 24; 
Stoudinger v. Newark, 28 N. J. Eq. 
187 [aff 28 N. J. Ea. 446]. 

N. Y.—New York Fire Dept. v. 
Atlas SS. Co., 106 N. Y. 566, 13 NE 
329; Lynch v. New York, 16 N,v 
60, "32 AmR Zils an, Te Brooklyn, 73 
N. Y. 179; Lawrence v. Freeland, 5 
Silv. Sup. 492, 8 NYS 807; Matter 
of Feust, 5 Silv. Sup. 427, 8 NYS 420 
[aff 121 N. Y. 299, 44 NE 479]; Wal- 
ter v. McClellan, 48 Misc. 215, 96 NYS 
479; Patchin v. Brooklyn, 2 Wend. 
377 [aff 8 Wend. 47]; Van Doren vy. 
New York, 9 Paige 388; Wiggin v. 
New York, 9 Paige 16; Whitney v. 
New York, 1 Paige 548. 

N. C—lLeak v. Wadesboro, 186 N. 
C. 683, 121 SH 12; Smith v. Hender- 
sonville, 152 N, Cc. 617, 68 SE 145; 
Hightower v. Raleigh, 150 N. C. 569, 
65 SE 279. 

Oh.—Thatcher v. Toledo, 2 Oh. A. 
357,22 Oh, Cir. Ct. N. S. 193; Toledo 
MR Ste yyy) 5 OhS&CP 178, 7 UnNP 

Or.—Bennett vy. Young, 119 Or. 351, 
248 P 157; Rogers v. Salem, 61 Or. 


321,122 P 308 

Pa.—Born v. Pittsburgh, 266 Pa. 
128, 109 A 614; McHale vy. Easton, 
etc., ‘Transit)-Coj3 7269 “Pa. 416, (32'".A 
461; Robinson v. Norwood Borough, 
27 Pa. Super. 481; Bates v. Titus- 
ville, 29 Legint 277. 

Tex.—Crouch v. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. 
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Va.—Appalachia v. 
Va. 666, 93 SE 566. 

Wash. —White v. North Yakima, 87 
Wash, 191, 151 P 645. 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE 449; Damron 
pe Huntington, 82 W. Va. 401, 96 SH 

Wis. _~Coon ce v. Spellum, 190 
Wis, 140, 208 NW 9 

Wy o.— Bass v. Cages 28 Wyo. 387, 
205 P 1008, 208 P 439. 

Ont.—Colchester North v. “Ander- 
don, 21 DomLR 277 [app allowed on 
other grounds 34 Ont. L. 437, 9 Ont 
WN 59, 24 DomLR 143]. 

“The character and extent of the 
improvement are within the discre- 
tion of the city, and are not subject 
to review by the courts, unless it can 
be shown that such improvement is 


Mainous, 


For later cases, developments and changes in-the law see cumulative Annotations, same title, page and note number, 


§ 2472] 


and as to the sufficiency of the proceedings taken up 
to the time of the decision,®? such as the sufficiency 
of preliminary petition,®* the sufficiency of the pre- 
liminary resolution or ordinance of intention,** the 
sufficiency of the preliminary notice to property 
owners,*° the sufficiency of preliminary assent of 
property owners,*° and the sufficiency of a protest 


against the public interest and con- 
venience.”” McRoberts vy. Phcenix, 25 
Ariz. 466, 472, 218 P 994. To same 
effect Peo. v. Omen, 290 Ill. 59, 124 
NE 860; Kankakee v. Illinois Cent. 
R. Co., 257 Ill. 298,100 NE 996. 

“When that determination has been 
expressed in an ordinance it is in 
general conclusive.” Carbondale v. 
Reith, 316 Ill. 538, 543, 147 NE 422. 

32. Ark.—Buxton v: Nashville, 
132 Ark. 511, 201 SW 512. 

Cal.—Beck v. Ransome-Crummey 
Co., 42 Cal. A. 674, 184 P 481. 


Colo.—Denver v. Dumars, 33 
Colo. 94, 80.P 114. 
Ga.—Valdosta v. Harris, 156 Ga. 


490, 119 SE 625. 

Ida. —McQueen vy. Moscow, 28 Ida. 
146, 152 P 799. 
~ Til.—Newman vy. Chicago, 1538 Ill. 
469, 38 NE 1053. 

Ind—Martindale v. Rochester, 171 
Ind. 250, 86 NE 32 

Kan. j Ape reid Vv. Shawnee Coun- 
ty, 98 Kan. 704, 159 P 5. 

Ky.—HElder v. Richmond, 186 Ky. 
706, 218 SW 239. 

La.—O’Hara v. Blood, 27 La. Ann. 
57. 

Mass.—Lowell v. Hadley, 8 Metce. 

0. 

Mich.—Brady v. Detroit, 166 Mich. 
252, 131 NW 569. 

Miss.—Dean v. Senatobia, 142 Miss. 
815, 108 S 178. 

Mo.—Probert v. Girard Iny. Co., 
155 Mo. A. 344, 137 SW 41. 

Nebr.— Hoopes v. Omaha, 99 Nebr. 
460, 156 NW 1047. 

N. Y.—Peo. v. Buffalo Bd. of As- 
es 193 N. Y. 248, 86 NE 466. 

N. C.—Gallimore v. Thomasville, 
191 N. C. 648, 132. SE 657. 

N. D.—Stoltze v. Sheridan, 28 N. 
D. 194, 148 NW 1. 

Okl.—Bickel v. Warner-Quinlan 
Asphalt Co., 70 Okl. 138, 174 P 5387. 

‘ Or.—Allen v. Portland, 35 Or. 420, 
58 P 509. 

Pa.—Scranton v. Jermyn, 156 Pa. 
107, 27 A 66. 

Wash.—Redding  v. 81 
Wash. 263, 142 P 664. 

W. Va.—Avis v. Allen, 83 W, Va. 
789, 99 SE 188. 

Wis. —Wright v. Forrestal, 65 Wis. 
341, 27 NW 52. 

See also cases infra notes 33-37. 

[a] Where council has arrived at 
fair method of assessment courts will 
mot interfere. _ Elder v.: Richmond, 
486 Ky. 706, 218 SW 239. 
pa 36 | Where it is not positively’ 
‘ghown that there are no plans and 
specifications of a municipal im- 
‘provement on file with the city coun-: 
cil, evidence of a blue print found on! 
‘file, which is merely a diagram of the’! 
‘place in question, and does not pre-: 
tend to be plans and specifications,: 
‘does not justify a holding that the! 
plans and specifications were not 
filed, in the face of the recitation in 
the ordinance for the improvement 
‘that they were filed. Probert v. 
Girard Inv. Co., 155 Mo, A. 344, 137 
Sw 41, 

Preliminary proceedings see supra 
§§ 2386~-2459. 

33. Cal.—Spaulding v. North ‘San 
Francisco Homestead, etc., Assoc., 87 
Cal. 40, 24 P 600, 25 P 249. 

Ida._-MeQueen v. Moscow, 28 Ida. 
146,152 °P 799." os 


Spokane, 


Mass.—Filoon v. Brockton, 252 
Mass. 218, 147 NE 670. 
N. J: —Donnelly v. Longport, 88 


N. J. L. 68, 95 A 740; Deam v. Peter- 
se 47 N. J. L. 15; Pope v. Union, 

ING ee S43: Woodruff Vv. Bliza- 
pth 8O°NE Ty Ee 176." 


MUNICIPAL CORPORATIONS 


N. Y.—Peo. v. Buffalo Bd. of As- 
sessors, 193 N. Y. 248, 86 NE 466; 
Peo. v. Rochester, 21 Barb. 656. 

N. C.—Gallimore vy. Thomasville, 
191. N. C. 648, 182 SE 657. 

Pa.—In re Diamond St., 196 Pa. 254, 
46 A 428. } 

Wash.—Redding v. 81 
Wash. 263, 142 P 664. 

[a] After petition is approved and 
the improvement. is made, the suffi- 
ciency of petition because not signed 
by a majority of abutting owners 
cannot be questioned where no ques- 
tion of law is presented. Gallimore 
v. Thomasville, 191 N. C. 648, 132 SE 
657. 

{b] Passing an ordinance for lo- 
cal improvement is in effect a finding 
that the petition for the improve- 
ment is sufficient. Redding v. Spo- 
kane, 81 Wash. 268, 142 P 664. 

84 In re Validation of East Bay 
Municipal Utility Dist. Water Bonds, 
196 Cal. 725, 239 P 38; Beck v. Ran- 
some-Crummey Co., 42 Cal. A. 674, 
184 P 431; Katterjohn v. King, 202 
Ky. .69, 258 SW 960; City Trust Co. 
v. Crockett, 309 Mo. 683, 274 SW 
802, 

Preliminary resolution or ordinance 
generally see supra §§ 2400-2406. 

35. Denver v. Dumars, 33 Colo. 94, 
80 P 114; Martindale v. Rochester, 
171 Ind. 250, 86 NE 321; City Trust 
Co. v. Crockett, 309 Mo. 6838, 274 SW 


Spokane, 


802. 
36. See cases infra this note. 
{a] hus (1) if the municipal au- 


thorities are empowered, either ex- 
pressly or by fair implication, to de- 
termine whether the requisite num- 
ber of property owners have as- 
sented to an improvement, their ac- 
tion in ordering the improvement is 
a conclusive determination of that 


question. Buxton v. Nashville, 132 
Ark. 511, 201 SW 512; Jacobs v. 
Paris,>= 131) \GArk.e* 2:8;55198. (SW. «134; 


Waters y. Whitcomb, 110 Ark. 511, 
162 SW 61; Osborne v. Ft... Smith 
Impr. Pav. Dist. No. 5, 94 Ark. 563, 
128 SW 357; Texarkana Impr. Dist. 
No. 5 v. Offenhauser, 84 Ark. 257, 105 
SW.265;. German Sav., etc., Soc. v. 
Ramish, 138 Cal. 120, 69 P 89, 70 P 
1067; Spaulding v. North San Fran- 
cisco Homestead, etc., Assoc., 87 Cal. 
40, 
Mulligan v. bo), Cal: 
Gillum y. Rifle, 
1017; Denver v. Londoner, 33 Colo. 
104, 30 P 117 [rev on other grounds 
210 U. S. 378,28 ISCt. 108)9 62, Lx ied, 
1103]; McQueen Vv. Moscow, 28 Ida. 
146, 152 P 799; McManus vy. Peo., 
183 Ill. 391, 55 NE 886; Blooming- 
ton v. Reeves, 177 Ill: 161, 52 Nin 
278; Cunningham vy. Peoria, 157 Ill. 
499, 41 NE 1014; Kirchman vy. West, 
etc., St. RiiCe., 58 il, A.. 515; McEne- 
ney v. Sullivan, 125 Ind. 407, 25 NE 
540;, Stevenson v. Shawnee County, 
98 Kan. U04,\ 159 Pisa Melelt Cyl. 
O’Hara v. Blood, 27~ Baas i Airin. 573 
Brady v. Detroit, 166 Mich. 252, 131 
NW 569; City Trust Co. v. Crockett, 
309 Mo. 683, 274 SW 802; Roth vy. 
Forsee, 107 Mo. A. 471, 81 SW 913; 
Hoopes v. Omaha, 99 Nebr. 460, 156 
NW 1047; Peo. v. Buffalo Bd. of As- 
sessors, 193 N. ¥. 248, 86 NE 466; 
In re Kiernan, 62 N. Y. 457 [rev 3 
Hun 623, 6 Thomps. & C. 320]; White 
Vv. Buffalo, 61 Barb. (N. Y.) 415 note, 
Sheld. 180; Peo. v. Rochester, 21 
Barb. (N. Y.) 656; Mansfield v. Lock- 
port, 24 Misc. 25, 52 NYS 571; Galli- 
more v. Thomasville, 191. N. (on 648, 
132 SE 657; Tarboro v. Forbes, 185 
Ny CL 59; 116 SE 81; Schank v. Ashe- 


Smith, 206]; 


24 P 600, 25 P 249 [dist Kahn v.} 
San Francisco, 79 Cal, 388, 21 P 849;: 


10 ColorcO8,tel: ai} 
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or remonstrance by the property owners," will not 
be inquired into by the courts, in the absence of 
fraud or strong evidence that the municipal authori- 
ties exceeded their powers in any of these respects,*® 
although, on direct attack, the rule may be other- 
wise in the absence of power in the municipal au- 
thorities to pass on such matters.®® 


Mere irregu- 


ville, 154 N. C. 40, 69 SE 681; Stoltze 
v. Sheridan, 28 N. D. 194, 148 NW is 

Bickel  v. *Warner- Quinlan Asphalt 
Co., 70 Okl. 138, 174 P 587; Berry v. 
Stillwater, 49 Okl. 560, 153 P 870; 
Allen vy. Portland, 35 Or. 420, 58 P 
509; Scranton vy. Jermyn, 156 Pa. 
107, 27 A 66; Redding v. Spokane, 81 
Wash, 263, 142 P 664; Avis v. Allen, 
83 W. Va. 789, 99 SE 188. (2) But 
where this power is not conferred, 
the courts may inquire whether the 
requisite number. have so assented. 
Ogden City v. Armstrong, 168 U. S. 

224, 18 SCt 98, 42 L. ed. 444 [aff 12 
Utah 476, 43 P 119]; Zeigler v. Hop- 
kins, Tula epee 683, 6 SCt 9.19, 295 Ts. 

ed. 4019; Kahn v. ‘San Francisco, 79 
Cal. 388, 21 P 849, 25 P 403; Mulligan 
Vv. Smith, 59 Cal, 206 [dist "Spaulding 
vy. North San Francisco Homestead, 
on Assoc., 87 Cal. 40, 24 P 600, 25 
P 249]; Londoner vy. Denver, 52 
Colo. 15, 119 P 156, 160 [quot Cyel; 

Henderson Vv. Baltimore, 8 Md. 352; 

Collins v. Grand Rapids, 108 Mich. 
675, 66 NW 586; Fruin-Bambrick 
Constr. Co, v. Geist, 37 Mo. A. 509; 

Miller v. Amsterdam, T4A9 SNe Xe 288. 

43 NE 6382 [aff 78 Hun 609, 28 NYS 
1021]; Tarboro vy. Forbes, 185 N. C._ 
59, 116 SH 81; In re Heller, 16 Pa. 

Dist. 647; Armstrong v. Ogden City, 
12 Utah 476, 43 P 119 [aff 168 U. S. 
224, 18 SCt 98, 42 L. ed. 444]. 

[b] An ordinance of intention to 
grade, etc, is conclusive that the 
signers of the petition were owners 
of a majority of the frontage. Ger- 
man Sav., etc., Soc. v. Ramish, 138 
Cal. 120, 69 P 89, 70.206 7 

[ce] But a certificate of commis- 
sioners that the required number of 
owners assented to the improvement 
is not conclusive of such assent. 
Henderson vy. Baltimore, 8 Md. 352 
(those who act under a warrant 
granted on such certificate must do 
so at their peril). 

Preliminary assent of petitioners 
generally see -supra §§ 2348-2352, 
2388-2399. 

37. Cal.—Pacific Pav. Co. v. Geary, 
136 Cal. 373, 68 P 1028; Harney v. 
Heller, 47 Cali 15. 

Ga.—-Valdosta v. Harris, 156 Ga. 
490, 119 SE 625. 

Kan,—Price v. McPherson, 92 Kan. 


82, 1389 P 1162. 


Miss. =-Dean? “va Senatobia, 142 
Miss. S15, 108 S 178. 
Mo.—City Trust Co. y. Crockett, 


309 Mo. 683, 274 SW 802. 
N. Y.—Peo. v. Albany Bd. of Con- 
tracts, ete., 39 App. Div. 30, 56 NYS 


334, ; 
Okl,—Pauls Lats v. Carter, 101 
Okl. 205, 224 P 52 
[a] Finding that a majority have 
not protested (1) must be taken as 
true (City: Trust Co. v. Crockett, 309 
Mo, 6838, 274 SW 802),. (2) especially 


where it appears that a withdrawal 
of protests was filed within statutory 


time, (City: Trust Co. v. Crockett, 
supra). 
[b] In Nebraska the couneil’s de- 


termination of the _ sufficiency of 
abutting owner’s objections to pav- 
ing is a judicial function, and be- 
comes final in the absence of pro- 
ceeding for review. Hiddleson vy. 
Grand Island, 212 NW 619. 

Remonstrance or protest generally 
see supra §§ 2416-2420. 

38. See cases supra notes 33-37. 

Presumption of regularity see in- 
fra § 2474. 

39. Cal.—Kahn vy. San Francisco, 
79 Cal. 388, 21 P 849, 25 P 403; Mulli- 
gan v. Smith, 59 Cal. 206 [dist 
Spaulding v. North San Francisco 
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larities which are not fatal to the validity of. the 
proceedings cannot be reviewed by certiorari.#° In 
a proceeding to levy a special tax, a property owner | 
may question the validity of whe ordinance upon 
which it is based only when application is ok 
for judgment of sale against his property.*t 
judgment of condemnation in street opening 
ceedings is conclusive as to phe previous dedication 


of the “property as a highway.*? 


Jurisdictional matters and fundamental irregu- 
larities may always be considered,** including the 
ascertainment of whether an invalid, unauthorized, 
or unreasonable exercise of municipal power to make 
improvements has been sanctioned,** whatever may 


Homestead, etc., Assoc., 87 Cal. 40, 24 
P 600, 25 P 249]. 

Colo.—Londoner. v. 52 
Golo. 15, 119 P 156. 

Md.—Henderson vy. 
Md. 352. . 

Mich.—Collins v. Grand Rapids, 
108 Mich, 675, 66 NW 586. 

Mo.—Fruin-Bambrick Constr. Co. v. 
Geist, 37 Mo. A. 509. 

N. Y.—Miller v. Amsterdam, 149 
N. Y. 288, 43 NE 632 [aff 78 Hun 609, 
28 NYS 1021]. 

Pa.—In re Heller, 16 Pa. Dist. 647. 

Utah.—Armstrong v. Ogden City, 
127 Utah) 476) 48-P 149M [aft L68sUlss: 
224, 18 SCt 98, 42 L. ed. 444]. 


Denver, 


Baltimore, 8 


On collateral attack see infra 
§ 24738. 
40. Pillsbury v. Augusta, 79 Me. 


71, 8 A 150; Morse v. Norfolk County, 
170 Mass. 555, 49 NH 925; Chase v. 
Springfield, 119 Mass. 556; Hancock 
v. Boston, 1 Metce. (Mass.) 122; 
Hackett v. Hussels, (N. J. Sup.) 102 
A 527; Donnelly v. Longport, 88 N. 
JSebod Oh 68, 95 A 740; Peo. v. Railroad 
Comrs.. 158 N. Y. 421, 53 NE ‘163; 
Bogert v. New York, 7 Cow. (N. Va) 
158. See supra § 2467; and generally 
Certiorari § 346 et seq. 

[a] Amendable defect.—Chase v. 
Springfield, 119 Mass. 556. 

{b] Where the filing of an esti- 
mate of cost was not a prerequisite 
to the letting of the contract for the 
improvement, although the statute 
directed such filing, the writ of cer- 
tiorari will not issue to review the 
proceedings alleged to be invalid by 
reason of the failure to file such 


estimate. Peo. v. New York, 5 Barb. 
(N. Y.) 43. 
41. Peo. v. Birch, 201 Ill. 81, 66 NE 


358; Goodwillie v. Lake View, 137 Ill. 
51, 27 NE 15; Brown y. Saginaw, 107 
Mich, 648, 65 NW 601. 

42. Guadalupe County v. Poth, 
(Tex, Civ. A.) 163 SW 1050. See 
Newman v. Chicago, 153 Ill. 469, 38 
NE 1053 (so holding where it was 
sought to raise the objection upon a 
supplemental petition to assess the 
cost upon adjoining property). 

43. U. S.—Zeigler v. Hopkins, 117 
U. S. 683, 6 SCt 919, 29 L. ed. 1019. 

Ala.—Miller vy. Mobile, 47 Ala. 163, 
11 AmR 768, 

Ariz.—McRoberts v. Phoenix, 25 
Ariz. 466, 218 P 994; Mosher yv. Pheoe- 
nix, 24 Ariz, 230, 207 P 1087. 

Ark.—Lipscomb v. Blanz, 168 Ark. 
1, 258 SW 624. 

Cal.— Kahn v. San Francisco, 79 
Cal. 385, 21 P 849, 25 P 403; Mulli- 
gan v. Smith, 59 Cal. 206. 

Colo.—Gillum v. Rifle, 70 Colo. 198, 
OT LOTT 

Fla.—McGourin De 
Springs, 51 Fla, 502, ‘41 § 541 

Ga.—Wilkins v. Savannah, 152 Ga. 
638, 111 SE 42. 

Tll.—Wells v. Peo., 201 Ill. 435, 66 
NE 210. 

Ind.—Holden v. Crawfordsville, 143 
Ind. 558, 41 NE 370. 

Iowa.—Central L. Assur. Soc. v. 
ae Moines, 185 Iowa 573, 171 NW 


117 


Funiak 


Kan.—Decker vy. Pleasanton, 
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A 


pro- | ings.*7 


Statutes making proceedings conclusive. 


[§ 2472 


be the method employed*® in testing the validity 
of preliminary improvement proceedings; 
cially is this so in eases of collateral attack.*® 
the right of appeal is given in general terms, the 
only question that can be raised is the jurisdiction 
of the council and the regularity of its proceed- 


and espe- 
If 


Statu- 


tory and charter provisions that the findings of a 


Kan, 279, 231 P 330. 

Ky.—Marz v. Newport, 
147, 190 SW 670. 

Lia.—McCutchen vy. Shreveport, 160 
La. 986, 107 S 775. 

Me. —Pillsbury v. Augusta, 79 Me. 
i ee ee 

Md.—Evans y. Crisfield, 122 Md. 
184, 89 A 4380. 

Mass.—-Prince v. Crocker, 166 
Mass. 347, 44 NE 446, 32 LRA 610; 
Powers vy. Springfield, 116 Mass. 84; 
Dwight v. Springfield, 4 Gray 107; 
Stone v. Boston, 2 Metc. 220; Han- 
cock v. Boston, 1 Metc. 122. 

Mich.—River Rouge v. Wayne Cir. 
Judge, 147 Mich. 204, 110 NW 622. 

Minn. —Soukup v. New Prague, 161 
Minn. 299, 201 NW 604 

Mo.—State v. Atkinson, 271 Mo. 
28, 195 SW 741; Knapp v. St. Louis, 
153 Mo. 560, 55 SW 104; Sedalia v. 
Montgomery, 109 Mo. A, 197, 88 SW 


1014. 

Mont.—Evans v, Helena, 60 Mont. 
577, 199 RP 445. 

Nebr.—Shanner v. Page, 106 Nebr. 
470, 184 NW 181. 

N. J.—Donnelly v.* Longport, 88 
N. J. L. 68, 95 A 740; Deam v. Pater- 
son, 47 N. J. L. 15; Pope v. Union, 32 


Neon, 343; Woodruff v. Blizabeth, 
200 Ne ida) Leite: 


173 Ky. 


N. Y.—Peo. v. Featherstonhaugh, 
172. N. Y. 112, 64 NE 802, 60 LRA 
768; Peo. v. Gilon, LADO Ny Yb o25 


24 NE 944; Peo. v. Sillings, 124 App. 
Div. 195, 108’ NYS 903; Peo. v. Al- 
bany. Bd. of Contract, etc., 39 App. 
Div. 30, 56 NYS 334; Matter of Main 
St., 30 Hun 424 [aff 98 N. Y. 454]; 
In re Southworth, 5 Hun 55; Peo. 
v. New York, 5 Barb. 43; Eastman 
Kodak Co. v, Richards, 123 Misc. 
83, 204 NYS 246; Peo. v. Buffalo, 109 
NYS 991 [aff 127 App. Div. 851, 111 


NYS 924]; Starr v. Rochester, 6 
Wend. 564; Bogert v. New York, 7 
Cow. 158. 

N. C.—Asbury v. Albemarle, 162 
N. C. 247, 78 SE 146, 44 LRANS 


1189. 
N. D.—Jones v. Hankinson, 48 N. 
D, 618, 186 NW 276. 
Oh.—Acklin v. Parker, 29 Oh. Cir. 
Ct. 625. 
84 


Okl.—Newman y, 
Okl. 147, 202 P 1006. 

Or.—Lais vy. Silverton, 82 Or. 503, 
162 P 251. 


Pa.—McAndrew v. Dunmore Bor- 


Okmulgee, 


ough, 245 Pa. 101, 91 A 287. 

Tex.—Strauss v. Dallas, 73 Tex. 
649, 11 SW 872. 

Va.—Appalachia v. Mainous, 121 
Va. 666, 98 SE 566. 

Wash.—Caldwell v. Seattle, 75 


Wash. 565, 185 P 470, AnnCasl1915C 


176. 
W. Va.—Yates v. West Grafton, 33 
W. Va. 507, 11°SE 8. 


Wis. —_Neacy v. Milwaukee, 171 
Wis. 311, 176 NW 871. 

Ont.—Cleary v. Windsor, 10 Ont. 
L. 333, 6 OntWR. 192. 

Que.—Bouchard v. Gagnon, 27 


RevdeJur 1. 

“In such cases the only questions 
which can be raised on the appeal, 
are such as relate to the jurisdic- 


council by ordinance as to the sufficiency of the 
preliminary proceedings shall be conclusive are not 
invalid as against the objection that they deprive 
property owners of their rights under the funda- 
mental law,*® although it has been held that such 


tion of the common council and the 
regularity of their proceedings.” In 
re Southworth, 5 Hun (N. Y.) 55, 56. 

[a] MTilustration.—On an appeal 
from the decision of the board of 
supervisors, the court will not pass 
on the question as to the sufficiency 
of the petition for the improvement, 
where the decision of the board did 
not include a finding as to the suf- 
ficiency of such petition. Kahn vy. 
San Francisco, 79 Cal, 388, 21 P 849, 
25 P 403. 

{[b] For this purpose the property 
owner may dispute the record of the 
city council where not made conclu- 
sive by law, or the record of a min- 
isterial act of a ministerial officer. 
Barber Asphalt Pav. Co. y. O’Brien, 
128-Mo. A. 267, 107 SW 25. 

44. Ala.—Stocks v. Gadsden, 173 
Ala. 321, 56 S 134. 

Ark.—Boles v. Kelley, 90 Ark. 29, 
117 SW 1073. 

Ill. Loeffler v. Chicago, 246 Ill. 
43, 92 NE 586, 20 AnnCas 335. 


Minn.—Milwaukee, etc. R. Co, v. 
Fairbault, 23 Minn, 167. 
N. Y.—Trimble v. Spillman, 148 


NYS 536. 
N. D.—Jones v. Hankinson, 
D. 618, 186 NW 276. 


48 N. 


Okl.—Pauls Valley v. Carter, 101 
Okl; 205, 224 P) 5285 
W. Va.—Sleeth y. Elkins, 87 W. 


Va. 750, 106 SE 73. 

“The court may inquire into the 
acts of the council to ascertain 
whether they have acted according 
to law.” Jones v. Hankinson, 48 N. 
D. oe) 624, 186 NW 276. 

45. ‘Methods of attack see supra 
§§ 2466-2469. 
46. See infra § 2473. 
47. In re Southworth, 5 Hun (N. 


Y.) 55. 

48. Ark—Waters v. Whitcomb, 
110 Ark. 511, 162 SW 61. 

Cal.—Platt v. San Francisco, 158 
Cal. 74, 110 P 304, 

Colo.—Gillum y. Rifle, 70 Colo. 198, 
197 P 1017; Denver v. Londoner, 33 
Colo.. 104, 80 PALA rev zon other 
grounds 210 U.S. 3738, 28 SCt 708, 52 
L, ed. 1103]; Denver v. Dumars, 33 
Colo, 94, 80 P 114, 

Mo.—Findley-Kehl 
O’Connor, 256 SW 798. 

N. Y.—In re Kiernan, 62 N. Y. 457 
(L, [1859] ¢ 213 § 5 relating to local 
assessments in the city of Brooklyn). 

Pa.—Scranton v, Jermyn, 156 Pa. 


LOT, 2%.A 66. 
Wash.—Redding v. Spokane, 81 
‘ the constitu- 


Wash. 263, 142 P 664 

[a] For example, 
tional provision that the right to 
levy assessments for local improve- 
ments in cities shall depend upon 
the written consent of a majority in 
value of the owners of the adjoining 
real property held not violated by 
Kirby Dig. § 5667, as amended by 
Acts (1913) p 538, relating to the 
conclusiveness of a finding by the 
city council. Waters v. Whitcomb, 
110 Ark. 511, 162 SW 61. 

[b] Rule applied to: (1) A provi- 


Inv. Gos We 


-sion in a city charter that the find- 


ing of the council by ordinance that 


For later cases, developments and changes in.the law see cumulative Annotations, same title, page and note number... 


1 


’ 
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§§ 2472-2473] ; 


a statute does not confer on the council authority 
to pass on a question of law in deciding whether 
or not it has jurisdiction of the proceedings,*® and 
further that such a statute cannot make conclusive 
the acts of a ministerial board or body as distin- 
guished from those of a legislative or judicial 


body.°° 


[§ 2473] (2) On Collateral Attack.* 


any improvement provided for was 
ordered after notice duly given shall 
be conclusive. 
33 Colo. 94, 80 P 114 (so holding 
where the hearing afforded owners 
of property in the district, by» vir- 
tue of the notice, was not final or 
conclusive, but an opportunity was 
afforded the owner to be heard there- 
after). (2) A statute making the 
finding of the city council conclu- 
Sive on the fact of the failure to file 
@ remonstrance has been upheld. 
Findley-Kehl Inv. Co. v. O’Connor, 
(Mo.) 256 SW 798. See City Trust 
Co. v. Crockett, 309 Mo. 683, 274 
SW 802 (recital in an ordinance that 
a majority of qualified property 
owners have not protested must be 
taken as true). 

[ec] Denver City Charter art 7 § 3 
subd 3, providing that the board of 
public "works may order the paving 
of any street if the owners of a 
majority of the.frontage to be as- 
sessed shall petition therefor, and 
that the finding of the ¢ity council 
by ordinance that the petition was 
signed by the required number shall 
be conclusive, was held not to be 
unconstitutional as depriving the 
owners of any rights under the 
fundamental law. Denver v. Lon- 
doner, 33 Colo. 104, 80 P 117 [rev 
on other grounds 210 U. S. 373, 28 
SCb.708, 52. ‘ed. 1103]3;.;Denver v- 
Dumars, 33 Colo. 94, 80 P 114. But 
see Tarboro v. Forbes, 185 N. C. 59, 
116 SE 81 infra note 49 [a]. 

[d] San Francisco Charter (1907) 
art 12 § 14, approved by the legis- 
lature Nov. 23, 1907 (St. Ex. Sess. 
[1907] p 37), authorizing acquisition 
of public utilities, makes the de- 
termination, by the board of super- 
visors, of necessity for acquisition 
conclusive, in the absence of fraud. 
Platt v. San Francisco, 158 Cal. 74, 
110 P 304. 

[e] By provision of Improvement 
Act (1911) § 26 no proceedings for 
street improvement prior to assess- 
ment are to be held invalid for de- 
fects after publication and posting 
of the resolution of intention. 
Shepherd v. Chapin, 45 Cal. A. 645, 
188 P 571. 
- [f] Constitutional right to a 
hearing of some kind, however, is 
necessary to satisfy the requirement 
of due process of law. Londoner vy. 
Denver, 210 U. S. 373, 28 SCt 708, 52 
L. ed, 1103. See also supra § 2407; 
and infra § 3050. 

49. City Trust Co. v. Crockett, 
309 Mo. 683, 274 SW 802; Findley- 
Kehl Inv. Co. v. O'Connor, (Mo.) 256 
SW 798; Sedalia v. Montgomery, 227 
Mo. 1, 88 SW 1014, 127 SW 50 [rev 
109 Mo. A. 197, 84 SW 1014]; Hiner- 
man v. Williams, 205 Mo. A. 364, 224 
SW 1017; Hoover v. Newton, (Mo. 
A.) 193 sw 895; Rhodes v. Koch, 189 
Moe vAkare dL, 176 Sw 286; Fruin- 
Bambrick Constr. Co. v. Geist, 37 Mo. 
A. 509; Harboro v. Forbes, 185 N. C. 
59; 116 SE 81; Armstrong v. Ogden 
City, 12 Utah 476, 43 P 119 [aff 168 
We AS 224,618 sct 98, 42 L. ed. 


444]. 

(2) Determination of number of 
petitioners—(1) A finding of the 
council, entered on its records, that 
the proper number of owners have 
assented to an improvement, as re- 
quired. by statute, is not conclusive 
in a suit to restrain the collection 
of assessments. Ogden v. Arm- 
strong, 168 U.S. 224° 18-SCt 98, 42 
L. ed. 444: (2) ‘Although Comp. St. 
§ 2707 bE tiaee that the determina- 


Denver v. Dumars,) 


‘land assessed for paving 
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nicipality in making improvements fails to follow 
the provisions of its charter or the statute under 
which it acts, the defect is jurisdictional, and the 
proceedings are void and subject to collateral at- 
tack ;°? and the same rule applies where the improve- 
ment order or ordinance provides for a wholly 


unreasonable mode of exercising the municipal 


If the mu- 


tion of the governing body of a mu- 
nicipality of the sufficiency of a pe- 
tition for a local improvement shall 
be final and conclusive, an owner of 
improve- 
ments may attack the validity of the 
assessment by showing that the pe- 
tition was not signed by a majority 
of abutting owners representing a 
majority of all the lineal feet of 
frontage of the lands to be improved, 
where abutting municipal property 
subject to special assessment in like 
manner with other property was not 
taken into consideration and was 
not assessed as provided in § 2710 
subd 4. Tarboro v. Forbes, 185 N. C. 
59, 116 SE 81. See also City Trust 
Co. v. Crockett, 309 Mo. 6838, 274 SW 
802;, Findley-Kehl Inv. Co. v. O’Con- 
nor, (Mo.) 256 SW 798 (both cited 
infra this note). But see Denver v. 
Londoner, 33 Colo. 104, 80 P 117 [rev 
on. other grounds:.2107% U.S... 373; .28 


}SCt 708, 52 L. ed. 1103] supra note 


48 [c]. 

[b] Validity of remonstrance.— 
(1) Hoover v. Newton, (Mo. A.) 193 
SW 895. (2) Under Acts (1911) p 340 
§ 9255, a finding by the city council 
that a majority of abutting property 
owners had not protested against 
contemplated street improvements 
held not conclusive, being on a mat- 
ter of law, not of fact. Rhodes v. 
Koch, 189 Mo. A. 371, 176 SW _ 286; 
Fruin-Bambrick Constr. Co. v. Geist, 
37 Mo. A. 509; Armstrong v. Ogden 
City, 12 Utah 476, 43 P 119 [aff 168 
U. S. 224, 18 SCt 98, 42 L. ed. 444]. 

[c] Finding as to the legality of 
signatures to a remonstrance by an 
agent of a property owner is not 
conclusive, being purely a_ legal 
question. Findley-Kehl Inv. Co. y. 
O’Connor, (Mo) 256 SW 798. 

{d] Whether the withdrawal of 
protests against a street improve- 
ment by certain property owners 
was within the time allowed by stat- 
ute was, on undisputed facts, a ques- 


tion of law. City ’ Trust Co. v. 
PN est 309 Mo. 683, 274 SW 
802. 

50. Londoner v. Denver, 210 U. S. 


373, 28 SCt 708, 52 L. ed. 1108 [rev 
33 Colo. 104, 80 P 117]; Findley-Kehl 
ork Co, v. O’Connor, (Mo) 256 SW 
98. on 

[a] Kansas City Charter art 3 
§ 21, (1) making the certificate of a 
board of public works conclusive as 
to the legal sufficiency of a remon- 
strance to an improvement of a city 
street, is invalid, such power being 
merely administrative and not leg- 
islative or judicial. Findley-Kehl 
Inv. Co. v. O’Connor, (Mo) 256 SW 
798; State v, Atkinson, 271 Mo. 28, 
195 SW 741. (2) But assuming this 
Kansas City Charter art 8 § 21, mak- 
ing the findings of the board of pub- 
lic works conclusive as to the fact 
of failure to file a sufficient remon- 
strance, to be valid, such conclusive- 
ness could not attach to a finding 
upon a purely legal question, such 
as the validity of signatures by an 
agent. Findley-Kehl Inv. Co, vy. 
O’Connor, supra. 

{b] Effect as prima facie evi- 
dence.—A finding by the board of 
public works that a petition for pav- 
ing had been signed by the owners 
of a majority of the abutting prop- 
erty establishes prima facie the va- 
lidity of such*signatures. -Pasche v. 
South St. Joseph Town-Co., 174 Mo. 
A. 614, 161 SW. 322. 

51. See also supra § 2335 note 
29 [b]. 


power to make improvements ;°** but absence of ju- 


52. U. S.—Zeigler v. Hopkins, 117 
6SBya 167 SOE LOMO 29 ls. wea. 


Cal.— Wilcox v. Engebretsen, 160 
Cal, 288, 116 P 1750; Mulligan v. 
Smith, 59 Cal. 206. See Platt v. San 
Francisco, 158 Cal. 74, 110 P 304. 

So ere v. Poindexter, 84 
Conn, 121, 79 A 79; Keifer v. Bridge- 
port, 68 Conn. 401, 36 A 801. 

Ill.— Peo. v. Kaul, 302 Ill. 317, 134 
NE 740; Chicago vy. Municipal Bngi- 
neering, etc., Co., 292 IN. 614, 127 
NE 65; Peo. v. Ford, 289 Ill. 550, 
124 NE 549; Lincoln v, Harts, 250 I]. 
273, 95 NE 200; Wells v. Peo., 201 Ill. 
435, 66 NE 210; Peo. v. Birch, 201 
Ill. 81, 66 NE 358; Goodwillie v. 
Lake View, 137 Ill. 51, 27 NE 15. 

Ind.—Hoosier Constr. Co. v. Seibert, 
63 Ind. A. 594, 114 NE 981; Menzie 
v. Greensburg, 42 Ind. A. 657, 85 NE 
484 (questions of notice in writing 
proposals for work); Daly v. Gub- 
bins, 35 Ind. A. 86, 73 NE 833. 

Ky.—Joyes v. Shadburn, 13 SW 
361, 11 KyL 892. 

Me.—Kidson v. Bangor, 99 Me. 139, 
58 A 900. 


Md.—Baltimore v. Grand Lodge 


I, O. O. F., 44 Md. 436; Henderson 
v. Baltimore, 8 Md. 352. 
Mass.—Whitten v. Haverhill, 204 


Mass. 95, 90 NE 409. ; 
Mich.—Collins v. Grand Rapids, 
108 Mich. 675, 66 NW 586. 
Mo.—St. Louis v. Bell Place Realty 
Co., 259 Mo, 126, 168 SW 721; Mc- 
Ghee v. Walsh, 249 Mo. 266, 155 SW 


445, St. Louis v. Franks, 78 Mo. 41 
[aff 9 Mo. A, 579]; Williams v. 
Hybskmann, CA.) 24 OS Weere2 03% 


Hoover v. Newton, (A.) 193 SW 895; 
Cushing v. Petrie, 179 Mo. A. 326, 166 
SW 848; Fruin-Bambrick Constr! Co. 


v. Geist, 37 Mo. A. 509. See Rhodes 
ae 189 Mo. .A: 371, 176 SW 


Nebr.—Morse v. Omaha, 67 Nebr. 
426, 93 NW 734. 

N. Y.—Miller v. Amsterdam, 149 
N. Y. 288, 43 NE 632; In re Buffalo, 
78 N. Y. 362; In re New York, 49 
IN. Ye), 50. Brown v. New York, 3 
Hun 685, Ge Thomps. & C. 164 [rev on 
other grounds 63 N, Y.239]. 

N. C.—Tarboro v. Forbes, 185 N. C. 
59, 116 SE 81. 

Or.—Allen v. Portland, 35 Or. 420, 
58 P 509. 

Pa. tGwreg Sas Clipe vo Hox sllieba. 
343, 83 A 85. 

[a] Although the ordinance re- 
cites all jurisdictional facts the same 
may be disputed by property owners. 
Knopfi v. Gilsonite Koofing, etc., Co., 
92 Mo. A. 279. 


53. Chicago v. Municipal Engi- 
neering, etc., Co., 292 Ill. 614, 618, 
127 NE 65; Gage v. Chicago, 191 Ill. 


210, 60 NE 896; Hawes v, Chicago, 
158 Ill. 653, 42 NE 373, 30 LRA 225; 
Chicago v. Law, 144 Ill. 569, 33 NE 
855; Bloomington v. Chicago, ete., R. 
Co., 134 Ill, 451, 26 NE 366. 

“While the necessity, character 
and extent of a public improvement 
are committed to the’ judgment of 
the city council, it is.a question for 
determination by the court as to 
whether that judgment has. been ex- 
ercised in a reasonable manner, and 
if, in view of the circumstances and 
surrounding conditions, the _ ordi- 
nance is unreasonable, unjust and op- 
pressive, it is the duty of the court 
to declare it void.’’ Chicago vy. Mu- 
nicipal Engineering, ete., Co., supra. 

Invalidity of order providing for 
unreasonable mode of making public 
improvement see supra § 2444, 
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risdiction must be shown by clear and convincing 
proof.®4 
Nonjurisdictional questions cannot be considered 
on collateral attack.°> Thus, mere irregularities 
that do not avoid the proceedings cannot be ques- 
tioned collaterally,®* especially if the record shows 
compliance with legislative requirements,®*’ even 
though they could be considered by some method 
of direct attack;°* and in the absence of proof to 
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the contrary the municipal authorities will be pre- 
sumed to have complied with the law.®® Nor is the 
question of the necessity of an improvement open to 
review for attack collaterally except for fraud.®° 

[§ 2474] e. Presumptions; Burden of Proof. 


Where the preliminary proceedings are attacked* - 


in the absence of a showing to the contrary it will 
be presumed that the proceedings were regular ;°* 
that the .municipal authorities complied with the 


— [88 2473-2474 


Pav. Co., 117 Fed. 925 [mod on other 
grounds 194 U. S. 618, 24 SCt 784, 


132 


Cal.—Platt v. San Francisco, 158 
Cal. 74, 110 P 304; Pacific Pav..Co. 
v.. Mowbray, 127 Cal. 1, 59 P 205; 
Beck’ v, Ransome-Crummey Co., 42 
Cal A. 674, 184 P 431. 

Ill.— Rochelle v. McConaughy, 296 
Ill. 809, 129 NE 740; Chicago v. Ke- 
hilath Anshe Mayriv, 284 Ill. 210, 119 
NE 905; Chicago v. McChesney, 240 
Tll. 174, 88 NE 560; Chicago, v. Hul- 
bert, 234 Ill. 321, 84 NE 922; East 
St. Louis v. Davis, 233 Ill. 553, 84 
NE 674; Belleville v. Herzler, 225 Ill. 
404, 80 NE 269; Belleville v. Pfing- 
sten, 225 Ill. 293, 80 NE 266; Harris 
v. Peo., 218 Ill. 439, 75 NE 1012; 
Duane v. Chicago, 198 Ill. 471, 64 NE 
1033; Berry’ v. Chicago, 192 Ill. 154, 
61 NE 498; Hyman vy. Chicago, 188 
Ill. 462, 59 NE 10; Burhans v. Nor- 


wood Park, 138 Ill. 147, 27 NE 
1088. 
‘“Ind.—Johnson y. Indianapolis, 174 


Ind. 691, 98 NE 17; Dyer v. Woods, 
166 Ind. 44, 76 NE 624. 

Iowa.—MecLain’s App., 
264, 176 NW 817. 

Ky.—Peicke vy. Covington, 198 Ky. 
683, 249 SW 1008; Lexington v. 
Headley, 5 Bush 508, 

La.—Webber vy. Gottschalk, 15 La. 
Ann. 376. 

Md.—Welch v. Coglan, 126 Md. 1, 
94 A 384. 

Minn.—In re Isles Park Lake 
Impr., 152 Minn. 29, 188 NW 54. 

Miss.—Dean v. Senatobia, 142 Miss. 
815, 108 S 178. 

Mo.—Williams v. Hybskmann, (A.) 
247 SW 203: Kelley Land Co. vy. 
Webb, (A.) 209 SW 299; Gratz v. 
Kirkwood, 182 Mo. A. 581, 166 SW 
319; Mexico v. Lakenan, 129 Mo. A. 
180, 108 SW 141. a 

N.'J.—Herbert v. Bayonne, 63 N. 
Jo) by 'b32, 42--A 833 [aff 64 N. J.-L: 
548, 46 A 608]; Camden y.. Mulford, 
26 N. J. L. 49. 

N, Y.—In re Ely Ave., 217 N. Y. 
45, 111 NE 266; Matter of New York, 
95 App. Div. 533, 88 NYS 769; Good- 
ale v. New York,.85 Misc. 603, 148 


189 Iowa 


NYS 1076; Kingston y. Terry, 24 
Misc. 616, 53 NYS 652. " 

Okl.—Seminole Townsite Co.° v. 
Seminole, 35 Okl, 554, 558, 130 P 
1098, 1100. 


Tex.—Rudolph SS, 
Herd, (Civ. A.) 185 SW 53; Davies 
v. Galveston, 16 Tex. Civ. A. 138, 41 
Sw 145. : 

Va.—Sands v. Richmond, 31 Gratt. 
(72 Va.) 571, 31 AmR 742, 

55. See infra this section. 

56. U. S.—lIllinois Trust, ete., 
Bank v. Arkansas City Water Co., 67 
Fed, 196. 

Ala.—Henderson vy, Enterprise, 202 

Ala. 277, 80 S 115, 
' Cal.—Cutting v. Vaughn, 151 Cal. 
151, 187 P 19; Hellman y. Shoulters, 
114 Cal. 136, 44 P 915, 45. P 1057; 
Spaulding v. North San Francisco 
Homestead, etc., Assoc., 87 Cal. 40, 
24 P 600, 25 P 249; San Francisco v. 
Certain Real Mst., 42 Cal. 513. 

Colo.—Denver v. Dumars, 88 Colo. 
94, 80-P 1%4, 

Ida.—Williams v. Caldwell, 19 Ida, 
514, 114 P 519. 

Ill.— Decatur 


Blome Co. v. 


v. Barteau, 260 Ill. 


U. S.—Field v. Barber Asphalt , 612, 


103 NE 601; Nokomis v. Zepp, 
246 Ill. 159, 92 NE 809; Chicago v. 
Galt, 225 Ill, 368, 80 NE 285; Gold- 
stein v. Milford, 214 Tll. 528, 73 NE 
758; Wells v. Peo., 201 IU. 435, 66 
NE 210; Kunst v. Peo., 173 Ill: 79, 
50 NE 168; Hewes v. Glos, 170 I. 
436, 48 NE 922; West Chicago St. R. 
Co. v. Peo., 156 Ill. 18, 40, NE 605; 
Parker vy. Chicago Catholic Bishop, 
146 Ill. 158, 34 NE 473; Goodwillie 
v. Lake View, 137 Ill. 51, 27 NE 15; 
Jebb v, Sexton, 84 Ill. A. 45. 

Ind.—Johnson v. Indianapolis, 174 
Ind. 691, 93 NE 17; Martindale v. 
Rochester, 171 Ind. 250, 86 NE 321, 
Dyer v. Woods, 166 Ind. 44, 76 NE 
624; Pittsburgh, etc., R. Co. v. Crown 
Point, 150 Ind. 5386, 50 NE 741; Mc- 
Eneny v. Sullivan, 125 Ind. 407, 25 
NE 540; Bass v. Ft. Wayne, 121 Ind. 
389, 23 NE 259; Palmer v. Stumph, 
29 Ind. 329; Brownell Impr. Co. v. 
Nixon, 48 Ind. A. 195, 92 NE 693, 95 
NE 585; Daly v. Higman, 43 Ind. A. 
357, 87 NE 669; Menzie v. Greens- 
burg, 42 Ind. A. 657, 85 NE 484; New 
Albany Gas Light, ete., Co. v. Crum- 
bo, 10 Ind. A. 360, 87 NE 1062. 

Towa.—Manning v, Ames, 192 Iowa 
998, 184 NW 347; Koontz v. Center- 
ville, 161 Iowa 627, 143 NW 490; 
Nixon v. Burlington, 141 Iowa 316, 
115 NW 239, 18 AnnCas 1037; Owens 
v. Marion, 127 Iowa 469, 103 NW 
381 


Kan.—Ferguson v. Cable, 84 Kan. 
576, 114 P 852. 

Ky.—Peicke v. Covington, 198 Ky. 
683, 249 SW 1008. 

La.—O’Hara v. Blood, 27 La. Ann. 
57; Webber v. Gottschalk, 15 La, Ann. 


376. 
49 Me. 


Me.—Gay v. 
580, 77 AmD 272, 

Mass.—Stowell v. New Bedford 
Pub.. Works, 184 Mass, 416, 68 NE 
675; Foley v. Haverhill, 144 Mass. 
352, 11 NE 554; Fisk v. Springfield, 
116 Mass, 88; Brimmer v. Boston, 102 
Mass. 19; Lowell vy. Hadley, 8 Metce. 
180. 

Mich.—Brown vv. Saginaw, 107 
Mich. 643, 65. NW 601; Scotten v. 
Detroit, 106 Mich. 564, 64 NW 579. 

Minn.—Hause v. St. Paul, 94 Minn, 
115, 102 NW 221; Carpenter v. St. 
Paul, 23 Minn. 232. 

Mo.—-Barber Asphalt Pav. Co. v. 
Field, 188 Mo. 182, 86 SW _ 860; 
Leonard vy, Sparks, 117 Mo. 103, 22 
SW 899, 38 AmSR 646; Pasche v. 
South St. Joseph Town Co., 174 Mo. 
A, 614, 161 SW 322. 

N. J.—Martin v, Carron, 26 N. J. Li 
228; Camden vy. Mulford, 26 N. J. L. 
49. 


Bradstreet, 


N. Y.—In re Ely Ave., 217 N. Y. 
45, 111 NE 266; Moore -v. New York, 
73 N. Y, 238, 29 AmR 134 [rev 4 Hun 
545]; Buell v. Lockport, 8 N. Y. 55; 
Eastman Kodak Co. v. Richards, 128 
Mise. 838, 204 NYS 246; Mansfield ‘v. 
Lockport, 24 Mise. 25, 52 NYS 571; 
Brooklyn v. Meserole, 26 Wend. 132 
[rev 8 Paige 198]; Champlin v. New 
York, 3 Paige 573; Merrill v. Brook- 
lyn, 3 Edw. 421. 

N. C.—Gallimore v. Thomasville, 
191 N. ©. 648, 1382 SE 657. 

Oh.—Tone v. Columbus, 1 Oh. Cir. 
Ct. 305,*1 Oh. Cir. Dec. 168. 

Okl.—Roberts v. Sapulpa, 115 Okl. 
248, 242 P 553; Rogers v. Rogers, 102 
Okl, 296, 229 P (292; Crawford v. 
Cassity, 78 Okl. 261, 190 P 412; Ard- 
more v. Sayre, 54 Okl. 779, 154 P 


356; 
304, 121 P 260, AnnCas1913E 441. 

Or.—Austin v. Tillamook City, 254 
P 819; Crane v, Oregon R., etc., Co., 
66 Or. 317, 133 P 810; Rubin vy. Salem,, 
58 Or. 91, 112 P 713. 

YS baaevaiie igh App., 2 Pa. Super. 

R. I.—Hunt v. Gorton, 20 R. I. 163, 
37 A 706. 

Tex.—Huntsville v. Mayes, (Civ. 
A.) 271 SW 162; Davies v. Galveston, 
16 Tex. Civ, A. 13, 41 SW 145: 

Wash.—Richardson v. Olympia, 83 
Wash. 638, 145 P 963; Spokane v. 
Preston, 46 Wash. 98, 89 P 406. 

Wis.—Wright v. Forrestal, 65 Wis. 
341, 27 NW 52. 

“On collateral attack irregularities 
will not make void the proceedings 
and the contract for the improve- 
ment of a street.’ Martindale v. 
pe pene er: 171 Ind. 250,263, 86 NE 

[a] Such an ordinance is judicial 
in its nature and, if valid, cannot be 
impeached collaterally, however ir- 
regular the proceedings thereunder 
may have been. “Camden v. Mulford, 
26 N. J. Li: 49. 

b A “contractor who has per- 
formed his contract in good faith 
should not be robbed of what is 
justly due him and the property 
owner be permitted to profit thereby 
upon a mere technicality or slight 
variation from the strict letter of 
the law when the substantial rights 
of the property owners are in no way 
affected thereby.” Webb City v. 
Aylor, 163 Mo. A. 155, 166, 147 SW 


214, 

[c] Irregularity of notice does 
not open proeeedings to collateral at- 
tack. West Chicago St. R. Co. v. 
Peo., 156 Ill. 18, 40 NE 605; Daly v. 
Higman, 43 Ind. A. 357, 87 NE 669; 
Lowell v. Hadley, 8 Metc. (Mass.). 
180; Wright v. Forrestal,.65 Wis. 341, 
27 NW 52. : 

57. Parker vy. Chicago Catholic 
Bishop, 146 Ill. 158, 84 NE 473; Pitts- 
burgh, etc., R. Co. v. Crown Point, 150 
Ind. 536, 50 NE 741; New Albany Gas 
Light, etc., Co. v: Crumbo, 10 Ind. 
A. 860, 87 NE 1062; Heman Constr. 


‘Co. v. Lyon, 277 Mo. 628, 211 SW 68; 


Buell: vy. Lockport, 8 N. Y. 55. 

Nonessential defects in improve- 
ment proceedings see cases passim 
§§ 2388-2465. SPN os 

58. See supra § 2472, 

59. See infra § 2474. 

60. Ark.—James v. Pine Bluff, 49 
Ark. 199, 4 SW 760. 

Cal.—In re. East Bay Municipal 
Utility Dist. Water Bonds, 196 Cal 
725, 239 P 38; Hanson v. Mill: Valley; 
74 Cal. A. 585, 241 P 572. 5 

Ind.—Bass vy. 
389, 23 NE 259. 

Mich.—Shimmons v. Saginaw, 104 
Mich. 511, 62 NW 725. 

Pa.—Monongahela. City v. Monon- 
gahela.Electric Light Co., 3 Pa. Dist, 
63, 12 Pa.iCo. 529. 

Wash.—Richardson vy. Olympia, 83 
Wash. 638, 145 P 963. 

See also supra § 2335. 

61. Methods of attack see supra 
§§ 2466-2469. ; 

62. U. S.—Farrell: v. West Chi- 
cago Park Comrs., 181 U. S. 404, 21 
SCt 609, 45 L. ed. 919; Field v. Barber 
Asphalt Pav. Co., 117 Fed. 925 [mod 
on other grounds 194 U. S. 618, 24 
SCt 784, 48 L. ed. 1142]. 


Ft. Wayne, 121 Ind: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.,. 


i 


Blackwell v. Newkirk, 31 Okl. 


bie Ra 
oe ue 


§§ 474-2475] 


law,°? and, under the general rule,** that the mu- | 
nicipal authorities exercised their powers in a legal 
Upon objection to the award of a con- 
tract under an ordinance, upon the ground that the 
ordinance was irregularly passed, it will, in the ab- 


manner.® 


sence of proof, be presumed that 


Ark.—James y, Pine Bluff, 49 Ark. 
199, 4 SW 760. 

Cal.—Cutting v. Vaughn, 151 Cal. 
151, 187 P 19; German Sav., etce., 
Soe. v. Ramish, 138 Cal. 120, 69 P 
89, 70 P 1067; Spaulding v. North 
San Francisco Homestead, etc., As- 
soc., 87 Cal. 40, 24 P 600, 25 P 249 
{dist Kahn v. San Francisco, 79 Cal. 
388, 21 P 849; Mulligan v. Smith, 59 
Cal, 206]. 

Ill—McManus y. Peo., 183 Ill. 391, 
55 NE® 886; Bloomington v. Reeves, 
177 Ill. 161, 52 NE 278; Illinois Cent. 
R. Co. v. Chicago, 169 Ill. 329, 48 NE 
492, 

Ind.—Martindale vy. Rochester, 171 
Ind. 250, 86 NE 321; Dyer v. Woods, 
166 Ind, 44, 76 NE 624; Butler v. Ko- 
komo, 62 Ind, A. 519, 113 NE 391. 

Iowa.—MecLain’s App., 189 Iowa 
264, 176 NW 817. 

Kan.—Smith y. Courtland, 103 Kan. 
142, 172 P 1027, 

Ky.—Peicke v. Covington, 198 Ky. 
683, 249 SW. 1008. 

La.—O’Hara v. Blood, 27 La. Ann. 


57; Webber v. Gottschalk, 15 La. 
Ann. 376. 

Md.—Welch v. Coglan, 126 Md. 1, 
94 A 384. 


Mich.—Goodwillie v. Detroit, 103 
Mich. 283, 61 NW 526. 

Minn.—In re Isles Park Lake 
Impr., 152 Minn. 29, 188 NW 54. 

Miss.—Dean vv. Senatobia, 142 
Miss, 815, 108 S 178. 

Mo.—Marshall v. Rainey, 78 Mo. 
A. 416. 

Nebr.—South Omaha v. Tighe, 67 
Nebr. 572, 93 NW 946. 

N. J.—Herbert v. Bayonne, 63 N. 


So Ls. 532) 42 A833) spat’ 64 ON.) TL. 
548, 46 A 608]. 

N. Y.—Matter of New York, 95 
App. Div. 533, 88 NYS 769; Peo. v. 
Rochester, 21 Barb. 656. See New 
York v. Belt Line R: Corp., 110 
Misc.*347, 181 NYS 3801 [rev on other 
grounds 193 App. Div. 92, 183 NYS 
830 (rev on other grounds 230 N. Y. 
86, 129 NE 217)]. ’ 

Oh.—Tone vy. Columbus, 1 Oh. Cir. 
Ct. 305, 1 Oh. Cir. Dec. 168. 

Okl.—Crawford vy. Cassity, 78 Okl. 
261, 190 P 412, 

R. I.—Hunt v. Gorton, 20 R. I. 
163, 37 A 706. 

Tex.—Davies v. Galveston, 16 Tex. 
Civ. A. 13, 41 SW 145. 

Va.—Sands v. Richmond, 31 Gratt. 
(72 Va.) 571, 31 AmR 742. 

{a] hus in the absence of a 
showing to the contrary the pre- 
sumption is that, as finally adopted 
by the city council, the record as to 
an improvement spoke the truth, 
Smith v. Courtland, 103 Kan, 142, 172 
P 1027. 

[b] Recital in an improvement 
ordinance is prima facie evidence of 
the regular performance of the act 
recited therein. McChesney v. Chi- 
cago, 205 Ill. 611, 69 NE 82; Farrell 
vy. West Chicago Park Comrs., 182 
Til. 250, 55 NE 325 [aff 181 U. S. 404, 
21 SCt 609, 645, 45 L. ed. 916, 924]; 
Cummings v. West Chicago Park 
Comrs., 181 Ill. 136, 54 NE 941 [aff 


181) Us 8.733, 24) ‘SCt2607,' 45 Ln’ ed. 
731). 
(2) Authority of partner to sign 


for his firm will be presumed. Mal- 
vern v. Nunn, 127 Ark. 418, 192 SW 
909. 
[d] Estimate of cost.—(1) It will 
be presumed in the absence of strong 
evidence to the contrary that the es- 
timate of cost required by the law 
as a condition to the enactment of a 
valid ordinance for improvement has 
been made and filed in accordance 
with the law. Madderom v. Chicago, 
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ings.°* 


the proceedings | —a. In General. 


194 Ill. 572, 62 NE 846; Gage v. Chi- 
cago, 162 Ill. 313, 44 NE 729; Good- 
willie v. Detroit, 103 Mich. 283, 61 
NW 526; Davies v. Galveston, 16 
Tex. Civ. A. 13, 41 SW 145. (2) “An 
estimate of the cost of a sidewalk is 
a prerequisite to passing the ordi- 
nance therefor, but where such esti- 
mate is filed in the office of the city 
clerk before action is taken it will 
be assumed -the board considered 
such estimate in the absence of evi- 
dence to the contrary.’ Marshall v. 
Rainey, 78 Mo, A. 416. 

{e] Necessity of improvement.— 
Where a property owner on appeal 
from establishment of a highway 
waived all objections except as to 
damages, and the city refused to ac- 
cept appellant’s admission that the 
highway was necessary, the city 
could not disaffirm its record and it 
will be presumed that the highway 
was necessary. Bosworth v. Provi- 
dence, 17 R. I. 58, 20 A 97. 

{f{] Wotice of proceedings.—Regu- 
larity of notice will be presumed in 
the absence of proof to the contrary. 
Hellman v. Shoulters, 114 Cal. 136, 
44 P 915, 45 P 1057; Dyer v. Woods, 
166 Ind. 44, 76 NE 624; Connors v. 
St. Joseph, 237 Mo, 612, 141 SW 6388. 

[g] Unreasonableness of ordi- 
nance.—(1) ‘‘The presumption is al- 
ways in favor of the validity of the 
ordinance, and to justify the court in 
interfering on the ground that an 
ordinance is unreasonable requires a 
clear and strong case.” Carbondale 
v. Reith, 316-Ill. 538, 544, 147 NH 


422. To same effect Des Plaines v. 
Winkelman, 270 Ill. 149, 110 NE 
417. (2) “A large discretion must 


be given the city authorities as to 
the usefulness and _ propriety of 
making the improvements, and un- 
less it appears that the ordinances 
providing the same are an abuse of 
this discretion amounting to arbi- 
trary action on the part of the city 
and operating oppressively to the 
property owners and a fraud on their 
rights, the validity of the ordinances 
will be upheld.” Maret v. Hough, 
(Mo.) 185 SW 544, 545. (3) A show- 
ing that a majority of the property 
owners did not want the improve- 
ment is not conclusive of the fact 
that the ordinance is unreasonable. 
Oak Park v. Swigart, 262 Ill. 614, 
104 NE 1033. 

{h] Mere oppressiveness does not 
invalidate an ordinance for public 
improvement. Heman v. Shumate, 
157 Mo. 291, 57 SW, 11384 [aff 181 
U. S. 402, 21 SCt 645, 45 L. ed. 916, 
922]; Heman y, Allen, 156 Mo. 534, 
57 SW 559. 

{i] Where two ordinances have 
been passed for the same improve- 
ment, one of which is valid and the 
other invalid, the law will presume 
that the improvement was made un- 
der the valid ordinance. Harris v. 
Peo., 218 Ill. 4389, 75 NE 1012. 

[i] To establish a mistake in the 
proceedings of a city council prelimi- 
nary to the making of an improve- 
ment, the proof must be clear and 
satisfactory. Acklin v. Parker, 29 
Oh,, Cir,..Ct. 625; 

[k] To justify interference by the 
court on the ground that an ordi- 
nance is unreasonable requires a 
clear and strong case. Carbondale 
v. Reith, 316 Ill. 538, 147 NE 422. 


63. Cal.—Cutting v, Vaughn, 151 
Cal 151,; 187 P4119. 

Til:—Harris v. Peo.,. .218-Ill.,.4389, 
75 NE 1012. 

Ind.—Dyer v. Woods, 166 Ind. 44, 
76 NE 624. 

tlowa.—McLain’s App., 189 Iowa 
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were regular and ‘valid.** 
Burden of proof is-on the person questioning the 
validity of the preliminary improvement proceed- 


|§ 2475] 15. Restraining Making of Improvement 


In accord with general rules®® in- 


264, 176 NW 817, 

ky.—Feicke v. Covington, 198 Ky. 
683, 249 SW 1008. 

La.—Webber v. Gottschalk, 15 La. 
Ann, 376. 

N. Y.—Matter of New York, 95 
App. Div. 533, 88 NYS 769. See New 
York v, Belt Line R. Corp., 110 Mise. 
$47, 181 NYS 301 [rev on other 
grounds 193 App. Div. 92, 183 NYS 
830 (rev on other grounds 230 N. Y. 
86, 129 NE 217)]. 

N. C.—Gallimore y. Thomasville, 
191 N. C. 648, 182 SE 657. 

Oh.—Tone v. Columbus, 1 Oh. Cir, 
Ct. 305, 1 Oh. Cir. Dec. 168, 

Okl.—Crawford y. Cassity, 78 Okl. 
AOL we OO) Oe aan 

Tex.—Davies v. Galveston, 16 Tex. 
Civ. A, 13, 41 SW 145. 


64. See supra § 199 in 43 Cc. J. 2 

65. See cases infra this note. See 
also Supra § 247 in 43 C. J. 

[a] Use of sound discretion.— . 
Peicke v. Covington, 198 Ky. 683, 
249 SW 1008. 

[b] “Whera there is a collateral 


attack (1) upon the proceedings of 
such a board, involving an effort to 
oust it of its asserted jurisdiction 
to proceed, by the interference of a 
court of equity, a presumption exists 
in favor of the jurisdiction of the 
board in the absence of a showing to 
the contrary.” Dyer v. Woods, 166 
Ind. 44, 538, 76 NE 624. (2) “This is 
the only notice required of such 
hearing, and as the allegations of 
the complaint do not show that such 
notice was not given, it must be pre- 
sumed, as against this collateral at- 
tack, that the proper notice was 
given.” Martindale v. Rochester, 
171 Ind. 250, 254, 86 NE 321. 

{e] But under St. Louis Charter 
art 6 § 1 providing that no street 
shall be extended in certain cases ex- 
cept on unanimous recommendation, 
etc., it was held, in the absence of 
evidence, that it could not be pre- 
sumed from the passage of an ordi- 
nance that such recommendation had 
been made. St. Louis v. Franks, 78 
Mo. 41 [aff 9 Mo, A. .579]. 

66. Peo. vy. Albany Bd. of Con- 
tract, etc., 39 App: Div. 30, 56 NYS 


334. 

67. Cal.—West Berkeley Land Co. 
v. Berkeley, 164. Cal. 406, 129 P 
281; Hellman v. Shoulters, 114 Cal, 
136, 44 P 915, 45 P 1057. 

Ill.—Chicago v. Wells, 274 Ill. 360, 
113 NE 695; Harts. y. Peo.; 172 Ill. 
373, 49 NE 539. 

Mo.—Dollar Sav. Bank v. Ridge, 
183 Mo, 506, 82 SW 56. 

N. J.—Donnelly v. Longport, 88 N. 
J. L. 68, 96 A 740. 

Oh.—Tone vy, Columbus, 1 Oh. Cir. 
Ct,-305,.1 Oh. Cir. Dec. 168. 

[a] Even to prove a negative.— 
“The presumption is that the officers 
of a city, in passing a local im- 
provement ordinance, performed their 
duty, and the burden is upon the ob- 
jector to show the contrary.” Chi- 
cago v. Wells, 274 Ill. 360, 362, 113 
NE 695; Tone v. Columbus, 1 Oh. 
Cir) Ct. 805,,1 Oh Cite Dect 168, 

[b] Want of notice.—Donnelly v. 
Longport, 88 N, J. L. 68; 95 A 740. 

68. See Injunctions § 407 et seq. 
See also infra § 4190 et seq. 

[a] Im case of fraud, (1) a court 
of equity will grant relief at any 
stage of the proceedings. Ellis v. 
New Mexico Constr. Co., 27 N. M. 
312, 201 P 487; Pauls Valley v. Car- 
ter, 101 Okl. 205, 224 P 528. (2) But 
to authorize an injunction on the 
ground of fraud the plaintiff should 
be able to point out some particular 
act of fraud or prima facie corrup- 
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junction may be invoked to prevent abuse of munici- 
pal power in the making of municipal improvements 
or the exercise of it in an illegal, unlawful, or 
unreasonable manner to the irreparable injury of 
property,®® although it has been held that, where 
the health and welfare of the city demand that 
an improvement contract be carried out, it will not 


be enjoined even though invalid 


tion. Evans v. Crisfield, 122 Md. 184, 
89 A 4380; Champlin v. New York, 3 
Paige (N. Y.) 573. (3) The execu- 
tion of a legal repairing contract 
cannot be enjoined in the absence of 
fraud or unfair conduct. Holswade 
v. Huntington, 97 W. Va. 278, 124 SE 
913. 

{[b] Im Indiana suit to enjoin 
construction of an improvement and 
appeal from the action of the mu- 
nicipal authorities are the only 
remedies available. Anheier v. Fow- 
ler, 53 Ind. A. 535, 102 NE 108. 

69. Ala.—Daney v. Ratliff, 201 
Ala. 162, 77. S 688. 

Ark. — Arkansas-Missouri Power 
Cor sv. Piggott Light, etc.,  Tmpr: 
‘Dist. No. 1, 168 Ark. 882, 271 SW 
947; Cherry v. Bowman, 106 Ark. 39, 
152 SW 133. 

Cal.—Wilecox v. Engebretsen, 160 
Cal. 288; V6. Py 750. 

Colo.—Ellis v. La Salle, 72 Colo. 
244, 211 P 104. 

Gonn.—Danbury, etc, Re ‘Cov. y. 
Norwalk, 37 Conn. 109. 

Fla.—Whitner v. Woodruff, 68 Fla. 
465, 67 S 110; MceGourin v. De Funiak 
Springs, 51 Fla. 502, 41 S 541. 

Ga.—Wilkins v. Savannah, 152 Ga. 
638, 111 SE 42; Butler v. Thomasville, 
74 Ga. 570. - 

Tll.— Loeffler v. Chicago, 246 Ill. 
43, 92 NE 586, 20 AnnCas 335; Wells 
v. ’Peo., 201 Il. 435, 66 NE 210; White 
Vv. Ottawa, Deo Til: BAY 493; Mosiman 
Plumbing Co. v. Pocahontas, 199 TT: 
ony i 

Ind.—Adams v. Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 
.49 LRA 797; Bluffton v. Miller, 33 
Ind. A. 521, 70 NE 989. 

Iowa.— Dilly v. Henderson, 118 
NW 750; Converse v. Deep River, 
139 Iowa 732, 117 NW 1078; Burget 
v. Greenfield, 120 Iowa 432,94 NW 933. 


Kan.—Decker v. Pleasanton, 117 
Kan. 279, 231 P 330: 
Ky.—Marz v. Newport, 173 Ky. 


147, 190 SW 670; Covington v. Sim- 
rall, 14 KyL 896. 


Md.—Easton v. Turner, 117 Md. 
111, 83 A 42. 
Mass.—Woodward v. Worcester, 


121 Mass. 245. 

Mo.—Granite Bituminous Pav. Go. 
v. Fleming, 251 Mo. 210, 157 SW 4; 
Dennison vy. Kansas City, 95 Mo, 416, 
8 SW 429; Frazier v. Rockport, 199 
Mo. A. 80, 202’'SW 266. 

N. M.—Ellis v. New Mexico Con- 
str. Co.; 27 N. M. 312, 201 P 487. 

N. Y.—Morgan v. Binghamton, 102 
N. Y. 500, 7 NE 424; Matter of 
West 151st St., 132 App. ‘Div. 867, 117 
NYS 841; Baldwin v. Buffalo, 29 
Barb. 396 [aff 35 N. Y. 375]; Whit- 
more v. Edgerton, 87 Misc. 216, 149 
NYS 508 [aff 152 NYS.1149 mem]. 
But see Brooklyn v. Meserole, 26 
Wend. 132 [rev 8 Paige 198]. 

N. D.—Hufford v. Flynn, 48 N. D. 
33, 182 NW 941 (recognizing rule). 

Oh.—Tuke vy. Sundmaker, 382 Oh. 
Cir. Ct. 554; MeGuire v. East Cleve- 
land; 25 Oh. Cir, Ct. 497; Moore v. 
Cincinnati, 9 Oh. Dec. (Reprint) 587, 
15 CincLBul 196. 

Okl.—Wilburton v. McGonnell, 119 
Okl. 242, 249 P 708; Pauls Valley Vv. 
Carter, 101 Okl. 205, 224 P 528. 

Or.—Fraser v. Portland, 81 Or. 92, 
158 P 514; Sperry v- Albina, 17° Or. 
481, 21 P 453. 

Pa.—Carroll v. Philadelphia, 6 Pa. 
Dist. 397; Dymond vy. Kingston Bor- 
ough, 12 LuzLegReg 209. 

S. D.—Olson v. Watertown, 46 S. D, 
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law.7° 


vacate streets." 


under letter of 


582, 195 NW 446. 

Wash.—Powell v. Walla Walla, 64 
Wash. 582, 117 P 389. 

W. Va.—Sleeth v. Elkins, 87 W. Va. 
750, 106 ‘SE 7385575 feit Cyc]. : 

Wis.—Pedrick v. Ripon, 73 Wis. 
622, 41 NW 705, 3 LRA 269 (recog- 
nizing rule). 

Wyo.—Bass v. Casper, 28 Wyo. 
387, *305 P 1008," 208 P’ 439. “(recog- 
nizing rule). E 

{a] Thus it has been held in par- 
ticular cases that a municipality may 
be enjoined: (1) From discharging a 
sewer on. private land. Butler v. 
Thomasville, 74 Ga. 570; Woodward 
v. Worcester, 121 Mass. 245; Mor- 
gan vy. Binghamton, 102 N. Y. 500, 7 
NE 424; Schull v. Norristown, 6 Leg 
Gaz (Pa.) 157. (2) From laying out 
a toll bridge as a highway. Central 
Bridge Corp. v. Lowell, 4 Gray 
(Mass.) 474. (3) From permanently 
obstructing access to a lot. McGuire 
v. East Cleveland, 25 Oh. Cir. Ct. 
497. (4) And, in the absence of ex- 
press statutory authority, from ex- 
tending a _ street through railway 
yards if it will render them useless. 
Ft. Wayne v. Lake Shore, ete., R. Co., 
132 Ind. 558, 32 (NE 215, 32, AmSR 
277, 18 LRA 367; Long Island R. Co. 
v. Silverstone, 19 NYS 140. 

[b] Repeal of improvement ordi- 
mance warrants an injunction against 
a city and its contractor. Kaime v. 
Marty ty Mo, An spt, 

[c] Where land benefited is. ex- 
cluded from the assessment district 
the owner of land included: in the 
district may enjoin the work as cre- 
ating a cloud’ upon his title. Cop- 
pene vy. Yonkers, 88 Hun 178, 31 NYS 

{[d] Where permanent sidewalk 
laid by lot owner is in good condi- 
tion, the city may be restrained from 
building a new unnecessary sidewalk 
at the cost of the lot owner. Sleeth 
v. Elkins, 87 W. Va. 750, 106 SE 73. 

[e] Substantial departure from 
ordinance during the progress of local 
improvement work may, under some 
statutes, warrant an injunction to 
restrain such departure and to com- 
pel the work to be done in accordance 
with the requirements of the ordi- 
nance. White v. Ottawa, 318 Ill. 463, 
149 NE 521; Peo. v. Whidden, 191 Ill. 
374, 61 NE 1338, 56 LRA 905; Callis- 
ter- v. Kochersperger, 168 Ill. 3384, 
48 NE 156. 

Under defective preliminary pro- 
ceedings see infra § 2476. 

Ng Columbus y. Bohl, 1 OhNPNS 
469. 

71. Pensacola vy. Bear, 83 Fla. 484, 
91 S 860; White’v. Ottawa, 318 Ill. 
463, 149 NE 521; Hufford v. Flynn, 
48 N. D. 33, 182 NW 941; Holswade 
v. Huntington, 97 W. Va. 278, 124 
SE 913; and cases infra notes 72, 738. 

[a] Thus, (1) in the absence of a 
charge of fraud or collusion between 
the city and a successful bidder, or 
of a showing of injury to abutting 
owners because of the acceptance of 
the bid, complaint as to the terms 
set forth in the advertisement for 
bids, in that they operate to exclude 
all but the successful bidder, will not 
be considered in a suit to enjoin 
road construction. Ellis v. New 
Mexico Constr. Co., 27 N. M. 312, 
201 P 487. (2) After proper adver- 
tisement, and contract with lowest 
bidder, in compliance with laws and 
ordinances, abutting property owners 
cannot enjoin performance of the im- 


[§ 2475 


But in the absence of gross abuse of dis- 
cretion, a municipality may not be restrained from 
exercising its power to initiate and carry forward 
municipal improvements,"! such as its power to alter 
the width or grade of streets,’? or its power to 


Where work has been practically 


completed, an improvement will not be enjoined on 
the ground of invalidity of the contract’* unless the 


provement contract, unless it is 
shown that the authorities acted 
fraudulently, capriciously, or arbi- 


trarily, or that the contract was ob- 
tained through fraud or other unfair 
conduct. Holswade v. Huntington, 
97 _ W. Va. 278, 124 SE 913. 

[b] Msthetic purpose.—Objection 
that a present pavement, although 
thirty years.old, meets the needs of 
property owners as well as proposed 
pavement, and that the sole purpose 
of repaving is to beautify the city, 
is not sufficient to warrant an injunc- 
tion restraining repavement. MHols- 
wade v. Huntington, 97 W. Va. 278, 
124 SE 913, 

Abuse of discretion generally see 
supra §§ 2335, 2473. 

72. Ala.—Stocks v. Gadsden, 173 
Ala? 321, 56'S: L845 Statetay. Mobile, 
5. Port. 279, 30 AmD 564. 

Cal.—Schaufele v. Doyle, 86 Cal. 
107, 24 P 834. 

Conn. —Fellowes v. New Haven, 44 
Conn. 240, 26 AmR 447, 

Ga.—Moore v. Atlanta, 70 Ga. 611; 
Markham v. Atlanta, 23 ‘Ga. 402. 

Minn.—Wilkin y. St. Paul, 33 Minn. 
181, 22 NW. 249. 

Mo.—Armstrong vy. St. 

Mo, A. 151. 

Oh.—Leonard v. Cassidy, 8 Oh. Cir. 
Ct. 529, 4 Oh. Cir. Dec. 480; Corry 
v. Cincinnati, 10 Oh. Dec. (Reprint) 
601, 22 =CincLBul 194; Hast End 
Banking, etc., Co. v. Cleveland, 1 
OhNPNS 493. 

Pa.—Werner v. Pittsburgh, 256 Pa. 
407, 100 A 985; Murdoch y. Pitts- 
burgh, 256 Pa, 268, 100 A 869; Ridge 
Ave. Pass. R. Co. v. Philadelphia, 10 
Phila; 3%. 

Tex.—Wootters y. Crockett, 11 Tex. 
Civ. A. 474,33 SW 391. 

[a] Where the change would be 
unjust, as where a street has been 
laid out for a long time and valua- 
ble improvements have been made 
with reference thereto, it has been 
held that a change may be enjoined. 
Lull v. Chicago, 68 Ill. 518; Delash- 


Louis, 3 


mut v. Oskaloosa, 94 Iowa 722, 62 
NW 16. 
73. Eda.—Canady v. Coeur D’Alene’ 


Lumber. Co., 21 Ida. 77, 120 P 330s 

Tll.—Hoerrmann y. Wabash ReiCo; 
809 Ill. 524, 141 NE 289. 

Iowa.—Stubenrauch v. Neyenesch, 
54 Iowa 567, 7 NW 1. 

Ret ie in a v. Wykoff, 58 Mo. 
A. 86. 

N. J.—Dodge v. Pennsylvania R. 
Co. SONS Has 3615, 2) A Tbe Bate 
45 N. J. Eq. 366, 19 A 622]. 

[a] That damage may result from 
the vacation of a street, under a 
pending ordinance, does not entitle 
a property owner to an injunction 
restraining the passage of the ordi- 


nance. Atkinson vy. Wykoff, 58 Mo. 
A. 86; 
74 Cal.—Peckham v. Watsonville, 


188 Cal. 242, 71 P 169. 

Ga. — Fisher v. Georgia Vitrified 
Brick, etc., Co., 121 Ga. 621, 49 SE 679, 

Iowa.—Allen  v. Davenport, 107 
Iowa 90, '77 NW 532: 

Kan.—Kirsch v. Abilene, 120 Kan. 
749, 244 P 1054. 

Minn.—Patterson v. Barber Asphalt 
Pav. Co., 94 Minn. 39, 101 NW 1064, 
102 NW 176. 

Nebr.—Diederich v. Red Cloud, 103 
Nebr. 688, 173 NW 698. 

Pa.—Sheppard v. Philadelphia, L7 
Pa. pont 636. 

S. D.—Olson vy. Watertown, 46 S. D. 

582, 195 NW 446. 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 


§§ 2475-2476] 


city has acted ‘ultra vires.7?> Nor 


restrained merely because the improvement is not 
warranted by the amount to be expended for it,’ 
or because the contract varies in minor details from 
the specifications originally adopted.** 
Inconvenience or damage to property owners. 
A city may not be enjoined from properly exercising 
its functions because of incidental inconvenience™® 
or even damage® to a property owner where there 
is an adequate remedy at law,®° unless possibly in 
an extreme case;*+ or because of unreasonable delay 
in completing the improvement;*? or because the 


work is being defectively done.** 


has been a physical invasion of his property, the 
owner may restrain the prosecution of the work or 
permit it to continue and recover damages at law.** 
Unless prepayment 
of damages for injury to property is required by 
statute,°® the city may not be restrained from mak- 
ing an improvement until damages have been as- 
sessed and paid;** nor will injunction lie to restrain 
the use of land condemned for public purposes until 
compensation is paid if an adequate remedy exists 
But, where municipal power of taxation 
was so limited as not to be adequate to pay within 


Until payment of damages.*® 


atlaw.°8 


75. Olson v. Watertown, 46 S. D. 
582, 195 NW 446. See Fraser v. 
Buffalo, 243 N. Y. 554 mem, 154 NE 
602 mem [aff 213 NYS 804 mem (mod 


125 Misc. 83, 240 NYS 548)]. See 
also cases supra note 74. 

76. Holswade v. Huntington, 96 
W. Va. 124, 122 SE 449. 

77. Ark. — Arkansas - Missouri 
Power Co. v. Piggott Light, etc., 
Impr. Dist. No. 1, 168 Ark. 882, 271 
Sw 947. 


Ky.—Marz v. Newport, 173 Ky. 147, 
190 SW 670. 

Mo.—Jones v. Plummer, 137 Mo. A. 
337, 118 SW 109. 

N. Y.—Trimble v. Spillman, 148 
NYS 536. ; 

Pa.—Major v. Aldan Borough, 209 
Pa. 247, 58 A 490. 

78. See infra § 2477. 

79. U. S—Goszler v. Georgetown, 


6 Wheat. 593, 5 LL. ed. 339 
Conn.—Fellowes v. New Haven, 44 


Conn. 240, 26 AmR 447, 
Ill.—Kirchman y. West, ete., Towns 

Bin Cosco o. LL Arco 15, 
Minn.—Dynes v. Kilkenny, 153 


Minn. 11, 189 NW 439. 

N. J.—O’Rourke v. Orange, 51 N. J. 
Hq. 561, 26 A. 858. 

Tenn.—Horton v. Nashville, 4 Lea 
39, 40 AmR 1. 


Vt;—Fisher v. St. Albans, 87 Vt. 
624, 90 A 582. 

Ont.—Turner v. York, 1 OntWR 
723. 

80. See infra § 2478. 

81. Fellowes v. New Haven, 44 


Conn. 240, 26 AmR 447; Louisville v. 
Louisville Rolling Mills Co., 3 Bush 
(Ky.) 416, 96 AmD 248;.Dean v. 
Guelph, 12 OntWN 149. 

[a] Where a multitude of irregu- 
larities render whole procedure ille- 
gal as an attempt at compliance with 
the statute, an injunction should be 
granted. Dean v. Guelph, 12 OntWN 
149. 

82. Nichols v. Salem, 14 Gray 
(Mass.) 490; Morris v. Bayonne, 25 
Nod. Hig.” 345: 

83. Dever v. Junction City, 45 
Kan. 417, 25 P 861. 

84. Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRAI915D 772; 
Hieber v. Spokane, 73 Wash, 122, 131 
P 478. 

[a] Putting material on land.— 
Abutting owners may enjoin a city 
from putting material on their 
lands in improving a street, or re- 
cover damages, or have the material 
removed aS a nuisance. Reiff v. 
Portland, 71 Or. 421, 141 P 167, 142 
P 827, LRA1915D 772. 
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will the city be 


But where there 


held, 


85. Right to damages see infra 
§ 2631 et seq. 

86. Wilcox v. Engebretsen, 160 
Call) 2889 S116) -P=1505 5 -Phillipsey vs 
Council Bluffs, 63 Iowa 576, 19 NW 
672; Graden v. Parkville, 114 Mo. A. 
527, 90 SW 115; Sower v. Philadel- 


phia, 35 Pa. 231. 


Prepayment required see infra 
§ 2716. 
87. Gilpin v. Ansonia, 68 Conn. 72, 


35 A 777; Elkhart v. Simonton, 69 
Ind, 196; Lafayette v. Bush, 19 ‘Ind. 
326; Van de Vere v. Kansas City, 107 
Mo. 83, 17 SW 695, 28 AmSR 396; 
McAlester v. McMurray, 267Ok).. 517, 
109 P 838; Edwards v. Thrash, 26 
Okl. 472, 109 P 8382, 188 AmSR 975. 

88. Hammerslough y. Kansas, 57 
Mo. 219; Jersey City v. Gardner, 33 
N. J. Eq. 622. 

89. Keene v. Bristol, 26 Pa. 46. 

90. New Decatur v. Smith, (Ala.) 
41 S 1028; New Decatur v. Scharfen- 


berg, 147 Ala. 367, 41S 1025, 119 
AmSR 81. 

91. Scott v. Pittsburgh, 266 Pa. 
52, 109 A 608. 

92. Valdosta v. Harris, 156 Ga. 
490, 119 SE 625. 


93. 
94. 
150 Minn. 40, 184 
95. Arkansas-Missouri Power Co. 
vi Piggott: Light,. etc., Impr.: /Dist: 
No. 1, 168 Ark. 882, 271 SW 947, 
96. Who may attack: 
Generally see supra § 2470. 
Waiver or estoppel see supra § 2471. 

97. See Injunctions § 415 et seq. 
See also infra § 4190 et seq. 

[a] In case of fraud, as where it 
appears that the remonstrance was 
properly filed but was grossly disre- 
garded, or that gross injustice was 
being done to remonstrants, or that 
fraud was about to be perpetrated 
on them, a court of equity will grant 
proper relief even to the extent of 
enjoining the proposed’ improve- 


Valdosta y. Harris, supra. 
Hamre v. Thief River Falls, 
NW 225. 


ments. Pauls Valley v. Carter, 101 
Okl. 205, 224 P 528. 
98. Ala.—Miller v. Mobile, 47 
Ala, 163, 11 AmR 768. 
Ariz.—McRoberts v. Phoenix, 25 


Ariz. 466, 218 P 994. 
Ark.—Lipscomb y. Blanz, 163 Ark. 
1, 258 SW 624; Bottrell v. Holli- 
peter, 135 Ark. 315, 204 SW 843; 
MeDonnell v. Little Rock Impr. Dist. 
No. 145, 97 Ark. 334, 133 SW 1126. 
See Moore v. North College Ave. 
Impr. Dist. No. 1, 161 Ark. 323, 256 
Sw 70. 
| Cal.—Peckham, v. Watsonville, 138 
Cal, 242, 71 P 169; Hanson v. Mill 
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‘a reasonable time damages caused by the opening 
of a street, such opening was enjoined until secu- 
rity for payment was given.8® Where a city under- 
takes to change the grade of a street, without mak- 
ing compensation to the owner of property abutting 
thereon, the fact that there has been no negligence 
in or about the work does not defeat his right to 
have the street restored to its former condition.®® 

Agreement by benefited owner to pay the damages 
that may result from the making of an improvement 
has been held inadequate as a ground for enjoining 
the improvement.°! 
for improvements may be enjoined,®? such payments 
will not authorize injunction to stop work under the 
improvement contract.®? 

Condition of city treasury cannot be urged as a 
ground for such an injunction,®? except, it has been 
where it may clearly appear that sufficient 
funds will not be available for the making or com- 
pleting the improvement.°% 

[§ 2476] b. Defects in Preliminary Proceedings.°® 
Applying the general rule,®* injunction will lie to 
restrain the enforcement of an ordinance or resolu- 
tion for an improvement which was invalid by rea- 
son of a jurisdictional defect in the proceedings,®® 


While unauthorized payments 


Valley, 74'Cal. A... 585, 241 P 572: 

Colo.—Gillum v. Rifle, 70 Colo. 198, 
197 P 1017; Hildreth v. Longmont, 47 
Colo. 79, 105-P 107. ; 

Fla.—McGourin v. De Funiak 
Springs, 51 Fla. 502, 41 S 541. 

Ga.—Wilkins y. Savannah, 152 Ga. 
638, 111 SH 42; Shields v. Savannah, 
55 Ga. 150. 

Ill. Wells v.. Peo., 201 Ill. 435, 66 
a 210; Gleason v. Jefferson, 78 Ill. 

Ind.—Adams v. Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 
49 LRA 797; Everett v. Deal, 148 Ind. 
90, 47 NE 219; Huntington v. Griffith, 
142 Ind. 280, 41 NE 8, 589; Coving- 
ton v., Nelson, 85 Ind. 532; Liebole 
v. Traster, 41 Ind. A. 278, 88 NE 781; 
Bluffton v. Miller, 33 Ind. A. 521, 70 
NE 989. 

Iowa.—Central L. Assur. Soc. v. 
Des Moines, 185 Iowa 573, 171 NW 
31: Bowman v. Waverly, 155 Iowa 
745, 128 NW 950; Hunter v. Ottum- 
wa, 150 Iowa 281, 129 NW 961; Con- 
verse v. Deep River, Inc., 139 Iowa 
732, 117 NW _ 1078; Coggeshall v. 
Des Moines, 138 Iowa 730, 117 NW 
309, 128 AmSR 221; Burget _v. 
Greenfield, 120 Iowa 432, 94 NW 
W3e. 

Kan.—Decker v. Pleasanton, 117 
Kan, 279, 231 P 330; McCreedy v.. Ft. 
Scotty S113) Kan ~, 758; « 2k600 Sea eons 
Shaffer v. Hutchinson, 106 Kan, 194, 
186 P 750; Root v. Topeka, 104 Kan. 
668, 180 P. 229; Smith v. Courtland, 
103 Kan. 142, 172 P 1027; Kemper 
v. Campbell, 45 Kan. 529, 26 P 53. 

Ky.—Marz v. Newport, 173 Ky. 147; 
190 ‘Sw 670. 

La.—McCutechen v. Shreveport, 160 


La. 986, 107 S 775. 
Crisfield, 122 Md. 


Md.—Evans v. 
184, 89 A 430, 4382. 

Mass.—Prince  v. Crocker, 166 
Mass. 347, 44 NE 446, 32 LRA 610. 

Mich.—River Rouge v. Wayne 
Cir. Judge, 147 Mich. .204, 110 NW 
622. 

Minn.—Soukup v. New Prague, 161 
Minn. 299, 201 NW 604; Patterson v 
Barber Asphalt Pay, Co., 94 Minn, 
39, 101 NW 1064, 102 NW 176; Knob- 
lauch v. Minneapolis, 56 Minn. 3821, 
57 NW 928. 

Mo.—Knapp v. St. Louis, 153 Mo. 
560, 55 SW 104; Dennison v. Kansas 
City, 95 Mo. 416, 8 SW 429. 

Mont.—Evans v. Helena, 60 Mont. 
577, 199 P 445; Aiken v. Glendive, 60 
Mont. 1, .197 P10038;, O/Brien | v. 
Drinkenberg, 41 Mont. 538, 111 FP 
137. See Ricker vy. Helena, 68 Mont 
350, 218 P 1049, 
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or because it provides for an unreasonable exer- 


cise of the municipal power to 


ments ;°® and injunction is the proper remedy to 
restrain a municipality from taking private land for 


Nebr.—Shanner v. Page, 106 Nebr. 
470, 184 NW 131; Omaha, etc., R. Co. 
v. Lincoln, 97 Nebr. 122, 149 Nw 319. 

Y.—Hendrickson v. New York, 
160 'N. Y. 144, 54 NE 680; Copcutt v. 
Yonkers, 83 Hun 178, 31 NYS 659; 
Baldwin v. Buffalo, 29 Barb. 396 [aft 
35 N. Y. 375]; Whitmore v. Edger- 
ton, 87 Misc. 216, 149 NYS 508 [aff 
167 App. Div. 960 mem, 152 NYS 
1149 mem]; Champlin v. New York, 
38 Paige 573. 

N. C.—Asbury v. Albemarle, 162 
247, 78 SE 146, 44 LRANS 


N. D.—Boynton v. Minot, 54 N. D. 
795, 211 NW 441; Jones v. Hankin- 
son, 48 N. D. 618, 186 NW 276. 

Oh.—Acklin v, Parker, 29 Oh. Cir. 
Ct. 625; McGuire v. Bast Cleveland, 
25 Oh. Cir. Ct. 497; Moore v. Cincin- 


nati, 9 Oh. Dec. (Reprint) 587, 15 
CincLBul 196. 
Okl.—Newman v. Okmulgee, 84 


Okl, 147, 202 P 1006; Crawford v. 
Cassity, 78 Okl. 261, 190 P 412. 
Or.—Lais v. Silverton, 82 Or. 503, 
162 P 251; Fraser v. Portland, 81 Or. 
92, 158 P 514; Lais v. Silverton, 77 
Or, 434, 150 P 269, 151 P 712; School- 
ne v. Harrisburg, 42 Or. 494, 71 P 
Pa.—McAndrew v. Dunmore Bor- 
ough, 245 Pa. 101, 91 A .237;° Bu- 
chanan v. Beaver Borough, 171 Pa. 
567, 33 A 115; Mazet v, Pittsburgh, 
137 Pa. 548, 20 A 6938; Curwensville 


Borough’s App., 129 Pa. 74, 18 A 
561; Carroll v. Philadelphia, 6 Pa. 
Dist. 397; Dymond v, Kingston Bor- 


ough, 12 LuzLegReg 209. 


Tex.—Strauss v. Dallas, 73 Tex. 
649, 11 SW 872. 

Va.—Appalachia v. Mainous, 121 
Va. 666, 93 SEH 566. 

Wash.—Caldwell v. Seattle, 75 


Wash. 565, 135 P 470, AnnCas1915C 

176; Powell v. Walla Walla, 64 

Wash. 582, 117 P 389; Seattle Trans- 

A Co. v. Seattle, 27 Wash. 520, 68 
0. 

W. Va.—Yates v. West Grafton, 33 
W. Va. 507, 11 SE 8. 

Wis.—Neacy v. Milwaukee, 171 
Wis. 311, 176 NW 871; Waukesha v. 
Randles, 120 Wis. 470, 98 NW 237. 

Ont.—Cleary v. Windsor, 10 Ont. 
L. 333, 6 OntWR 192; Re Clarey, 6 
OntWN 116, 16 DomLR 876; Re 
Gaulin, 6 OntWN 30, 16 DomLR 865. 

Que:—Ahuntsic v. Montreal, 26 
Que. Super, 291; Bouchard v. Gagnon, 
27 RevdeJur 1. 

Jurisdictional defects in improve- 
ment proceedings see cases passim 


§§ 2388-2465. 

99. Ala.—Stocks v. Gadsden, 173 
Ala. 321, 56 S 134. 

Ark.—Boles vy. Kelley, 90 Ark. 29, 
117 SW 1073. 

Ill.—Loeffler vy. Chicago, 246 Ill. 43, 


92 NE 586, 20 AnnCas 335. 
Minn.—Mi waukee, etc,, R. Co. v. 
Faribault, 23 Minn, 167. 
N. Y.—Trimble v. Spillman, 148 


NYS 536. 

Okl.—Pauls Valley v. Carter, 
Okl, 205, 224 P 528. 

W. Va.—Sleeth vy. Elkins, 87 W. Va. 
750, 106 SE 738. 

[a] Tlustrations.—(1) An ordi- 
nance which requires the contractor 
to keep the pavement in repair for a 
period of five years, by a thorough 
resurfacing at least every two years, 
is oppressive in that it imposes an 
unnecessary burden of cost on the 
property owners, and its execution 
will be enjoined. -Trimble v. Spill- 
man, 148 NYS 536. (2) ‘An injunc- 
tion lies against a municipality to 
enjoin the removal by it of a brick 
sidewalk where it appears that to 
permit the performance of such act 
would be to allow a breach of trust 


101 


MUNICIPAL ‘CORPORATIONS 


make improve- 


and an abuse of a power sought to be 
exercised in bad faith to the wanton 
injury of the rights and property of 
individuals.” Nichols v. Sadorus, 
120 Ill. A, 70 [quot Sleeth v. Elkins, 
87 W. Va. 750, 754, 106 SH 73]. (3) 
Where an ordinance providing’ for the 
opening of a street would necessitate 
the destruction of large depot fa- 
cilities and the remoyal of many 
county buildings, it is clearly unrea- 
sonable, and its enforcement will be 
enjoined. Milwaukee, ete., R. Co. v. 
Faribault, 23 Minn. 167. 

Invalidity of improvement ordi- 
nance because of unreasonableness 
see supra § 2444. 

1. Fraser v. Portland, 81 Or. 92, 
156 P 514; Curwensvillé Borough’s 
App., 129 Pa. 74, 18 A’ 561; Yates vy. 
West Grafton, 33 W.Va. 507, 11 SE 8. 

[a] Thus a city may be ‘required: 
(1) To remove sewer constructed 
across person’s land without au- 
thority, unless within reasonable 
time it acquires right of way there- 
for. Fraser v. Portland, 81 Or. 92, 
158 P 514. (2) To cancel assessments 
theretofore made against the owner. 
Fraser v. Portland, .supra. 


{b] Acquisition by dedication.— 
— v. Port Allegheny, 11 Pa. Co. 
122, 

{ec] Uncondemned easement. — 
Stuart v. Gimbel, 285 Pa. 102, 131 A 
728. 


2. U. S.—Sears v. Akron, 246 U. 
S. 242, 38 SCt 245, 62 L. ed. 688; 
Quinby v. Cleveland, 191 Fed. 68. 

Ala.—Henderson v. Enterprise, 202 
Ala: 277, 80 S§ 115, 


Ark.—Malvern vy. Nunn, 127 Ark, 
418, 192 SW 909. 

Cal.—German « Sav., etc., Soe. v. 
Ramish, 138) Cal:’120,;,69 PB 89,70) P 
1067. 

Ga.—Valdosta v. Harris, 156 Ga. 


490, 119 SE 625, 
Iljl.— Parker v. Chicago Catholic 
Bishop, 146 Ill, 158, 34 NE 473 
Ind.—-Martindale v. Rochester, pega 
Ind. 250, 86 NE 321; Dyer v. Woods, 


166 Ind. 44, 76 NE 624; Cason v. 
Lebanon, 153 Ind. 567, 55 NE 768; 
Pittsburgh, ete, R. Co. v. Crown 
Point, 150 Ind. 5386, 50 NE 741; 


Balfe v. Lammers, 109 Ind. 3847, 10 
NE 92; Menzie v. Greenburg, 42 Ind. 
A. 657, 85 NE 484, 

Iowa.—Meader v. Sibley, 191 Iowa 
1139, 188 NW 610; Nixon v. Burling- 
ton, 141 Iowa 316, 115 NW 239, 18 
AnnCas;; 1037; Dodge v. Council 
Bluffs, 57 Iowa 560, 10 NW 886. 

Kan.—Botts v. Valley Center, 257 
P 226; Warner v. Independence, 121 
Kan.. 551, 247 P 871. 


Ky.—Hazelgreen v. McNabb, 64 
SW 431, 23 KyL 811. 
Me.—Baldwin v. Bangor, 86 Me. 


518. 

Minn.—Hamre v. Thief River Falls, 
150 Minn. 40, 184 NW' 225. 

Mo.—Whitsett v. Carthage, 270 Mo. 
269, 193 SW 21. 

Nebr.—Diederich v. Red Cloud, 103 


Nebr. 688, 173 NW 688; Carr v. 
Lexington, 103 Nebr. 293, 171 NW 
920. 

N. J.—Cross vy. Morristown, 18 N, 
J. Eq. 305. 


N. M.—Ellis v. New Mexico Con- 
str. Co., 27 N. M. .312, 201 P 487, 

N. Y.—In re Flushing Ave,, 101 
N. Y. 678 mem, 5 NE 561; Coleman 
v. Wright, 101 N. Y. 677 mem; Wes- 
ton v. Chamberlain, 101 N. Y. 677 
mem; Patterson vy. New York,,1 Paige 
114. 

N. C.—Trotter v. Franklin, 146 N. 
C. 554, 60 SE 509. 

N. D—Will v. Bismarck, 36 N, D. 
570, 163 NW 550. 

R. Co. v. Hart- 


Oh. —Toledo, etc., 
ford, 15 Oh. A. 3805; Anderson y, 


: [§ 2476 


improvements without first acquiring the land by 
construction or otherwise pursuant to law.t 
injunction will not be granted for irregularities 
which did not avoid the proceedings,” or merely on 


But an 


Columbus, 1 OhNPNS 541; Columbus 
v. Bohl, 1 OhNPNS 469. 

Okl.—Pauls Valley v. Carter, 101 
Okl. 205, 224 P 528; Seminole Town- 
site Co. v. Seminole, 35 Okl. 554, 558, 
130 P 1098, 1100; Paulsen v. El Reno, 
22 Okl, 734, 98 P 958. 

Or.—Kadderly v. Portland, 44 Or. 
118, 74° P “210,75 -P 222: 

S| D.—Eckhart v. CG. H. Atkinson 
Pay. Co., 46 S. D. 147, 191 NW 441. 

Tenn.—Jordan vy. Cleveland, 148 
Tenn. 337, 255 SW 377. 

Tex.—Denton City v. 
(Civ. A.) 241 SW 194. 

[a] “Only such questions as go 
to the jurisdiction of the board of 
trustees can be tried by injunction, 
because if such body has jurisdic- 
tion it cannot be enjoined from mak- 
ing the improvement or the assess- 
ment of benefits therefor.” Martin- 
dale v. Rochester, 171 Ind, 250, 2638, 
86 NE 321. 

[b] Where preliminary proceed- 
ings were regular (1) and valid the 
city cannot be restrained from en- 
forcing the order for improvement. 
Hazelgreen v. McNabb, 64 SW 431, 
23 KyL 811. (2) Defects in a statute 
in reference to the collection of im- 
provement bonds do not authorize in- 
junction restraining making of con- 
tract for improvement under regular 
and valid proceedings. Shepherd v. 
Chapin, 45 Cal. A. 645, 188 P 571. 

{c] Failure to comply with reso- 
lution for benefit of contractor does 
not warrant an injunction at the in- 
stance of the property owner. Den- 
ton City v. Bradley, (Tex. Civ. A.) 
241 SW 194. i 

{d]. Failure to grant a prelimi- 
nary hearing on objections to a pro- 
posed improvement will not entitle 
the property wwner to relief by in- 
junction, where the granting of such 
a hearing was not made by the stat- 
ute a jurisdictional prerequisite to 
the ordering of the improvement. 
Sears v. Akron, 246 U. S. 242, 38 
SCt 245, 62 L. ed. 688. 

fe] Inclusion of two lots not 
benefited within a sewer district 
does not justify enjoining construc- 
tion of sewer system (Rev. St. 12— 


Bradley, 


617 et seq). Botts v. Valley Center, 
(Kan.) 257 P 226. 
[f] Provision for payment of 


damages.—An abutting owner is not 
entitled to enjoin a municipality and 
a railroad company from proceeding 
under an ordinance for the abolition 


|of grade crossings on the ground that 


it authorizes payment of damages by 
the city only on consent by the rail- 
road company. Quinby v. Cleveland, 
191 Fed. 68. 2 

{g] That assessment exceeds 
amount authorized by statute does 
not entitle a property owner to re- 
strain construction of improvemeht. 
Jordan v. Cleveland, 148 Tenn, 3:37, 
255 SW 3877. 

{h] Whether compensation of at- 
torney employed by city will be in- 
cluded in the cost of the improve- 
ment gives rise to no cause for ine 
junction. Henderson y, Enterprise, 
202 Ala, 277, 80 S 115. 

[i] An alderman, who cast the 
only negative vote on the passage of 
a resolution extending a _ certain 
street and closing a by-street, and 


who had no property on the extended 


street or the discontinued by-street, 
was not entitled, although a tax- 
payer, to enjoin the execution of the 
resolution on the ground of the ex- 
pense to be incurred and that it was 
not necessary, since the determina- 
tion of such question was for the 
town authorities, and not for the 
courts. Trotter v. Franklin, 146 N, 
C. 554, 60 SE 509. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the ground of the want of necessity for the improve- 
ment,° or in advance of the levy of a tax or assess- 
ment, + especially if the rights of the party.can be 


otherwise protected.>: 


[§ 2477] c. Nature of Threatened Damage. 


3. U. S.—Chostkov -. Pittsburgh, 
177 Fed. 926. 
Ala.—Pilecher v. Dothan, 207 Ala, 
421, 93 S 16; Cramton v. Montgomery, 
171 Ala. 478, 55 S 122; State v. Mo- 
bile, 5 Port. 279, 30 AmD 564. 
Ariz.—McRoberts v. ,Pheenix, 25 
Ariz. 466, 218 P 994. 
Cal.—Schaufele v. Doyle, 86 Cal. 
107, 24 P 834; Beale v. Santa Bar- 
bara, 32 Cal. A: 235, 162° P 657. 
Conn.—Fellowes v. New Haven, 44 
Conn, 240, 26 AmR 447. 
Fla.—PenSacola v. Bear, 83 Fla. 
Atlanta, 70 Ga. 611; 


484, 91 S 360. 

Ga.—Moore v. 

Markham v, Atlanta, 23 Ga. 402. 

Ill. Walker v. Morgan Park, 175 
Ill. 570, 51 NE 636. 

Ind.—Hutchins v. Fremont, 194 
Ind, 74, 142 NE 3; Gardiner v. Bluff- 
ton, 173 Ind. 454, 89 NE, 853, 90 NE 
898, AnnCas1912A 713; Cason v. Leb- 
anon, 153 Ind, 567, 55 NE 768; Bluff- 
ton v. Silver, 63 Ind. 262. 

TIowa.—Central L. Assur. Soe. v. 
Des Moines, 185 Iowa 573, 171 NW 
31; Swan v. Indianola, 142 Iowa 731, 
121 NW 547; Shelby y. Burftington, 
125 Iowa 343, 101 NW 101; Delash- 
mut v. Oskaloosa, 94 Iowa 722, 62 
NW 16; Stubenrauch v. Nevenesch, 
54 Iowa SGT FIN Wed, ee 

Kan.—Root v. Topeka, 104 Kan. 
668, 180 P 229; Fairchild v. Holton, 
101 Kan. 330, 166 P. 503; Williams 
v. Topeka, 85 Kan. 857, 118 P 864, 38 
LRANS 672, AnnCas1913A 497; Mc- 
Inturff v. Hutchinson, 74 Kan. 898, 
87 P 887; Bunker v. Hutchinson, 74 
Kan. 651, 87 P. 884; Soden v. Em- 
Porra,) tan, Als G83,8 520 Per 4on: 
Stewart v. Neodesha, 3 Kan. A. 330, 
45 P 110. 

Ky.—Marz v. Newport, 173 Ky. 
147, 190 SW 670; Hazelgreen v. Mc- 
Nabb, 64 SW 431, 23 KyL 811. 

La.—Delahoussaye v. New Iberia, 
15% Gay 782,°203°-S.152s" Parker «wv. 
Monroe, 128 La. 951, 55 S 587. 

Mich.—Irving v. Ford, 65 Mich. 
241,.32 NW 601. 

Minn. —Hamre v. Thief River Falls, 
150 Minn. 40, 184 NW 225; Wilkin v. 
St. Paul, 33 Minn. 181, 22 NW 249. 

Mo.—Heman v. Allen, 156 Mo. 534, 
57 SW 559; Morse v. Westport, 33 
SW 182; Kelley Land Co. v. Webb 
City, (A,) 209 SW 299; Frazier v, 
Rockport, 199 Mo. A. 80, 202 SW 
266; Custer v. Springfield, 167 Mo. A. 
354, 151 SW 759; Atkinson v. Wykoff, 
58 Mo. A. 86; Armstrong v. St. 
Louis, 3 Mo. A. 151. 

N. J.—Berdan v. Passaic Valley 
Sewerage Comrs., 82 N. J. Eq. 235, 88 
A 202 [aff 83 N. J. Eq. 340, 91 A 
1067]; Dodge v. Pennsylvania R. Co., 
43 N. J. Eq. 351, 11 A 751 [aff 45 
N. J. Eq. 366, 19 "A 622]. 

N. Y.—Long Island R. Co. vy. Sil- 
verstone, 19 NYS 140. 

N. C.—Trotter v, Franklin, 146 N. 
C. 554, 60 SE 509. 

Oh. Leonard v. Cassidy, 8 Oh. Cir. 
Ct. 529, 4 Oh. Cir. Dec. 480; Tone v. 
Columbus, On. Cing ‘Ct; 305, 41 Oh. 
Cir, Dec. 168; Johnson v. Avondale, 
L.Ohs.Cir? Ct. 2295-1, Oh. + Cir. Dec. 
124. 9 Corry. WN. Cincinnati, £0; 1Oh. 
Dec. (Reprint) 601, 22 CineLBul 194. 


Ok1.—Seminole ‘Townsite Co. v. 
Seminole, 35 Okl. 554, 558, 130 P 
1098, 1100. 

Or.—Burrell v. Portland, 61 Or. 
106; <1 21orPe A. 

Pa.—Ridg e Ave. Pass. R. Co. v. 
Philadelphia, 10° Phila, 37: 

Tenn.—Jordan v. Cleveland, 148 


Tonn, 337, 255 SW 377. 
Tex.—Port Arthur v. Fant, (Civ. 
A.) 193 SW 334. 
Vt.—Lucia v. Montpelier, 60 Vt. 
537, 15-A-321, 1 LRA 169. :: 


W. Va.—Holswade. v. Huntington, 


lowing the general rule,* an injunction will not be 
granted where the threat of damage is not probable 
and imminent,’ or where the damage: threatened 


is not substantial,® or different from that of the gen- 


Fol- 


97 W. Va, 278, 124 SE 913. 

[a] Mere inexpediency or inutility 
is not sufficient ground on which to 
rest an application for injunction. 
Chostkoy vy. Pittsburgh, 177 Fed. 
936; Cramton v. Montgomery, 172 Ala. 
478, 55 S 122; Walker v. Morgan 
Park, 175 Ill. 570, 51 NE 636; Cason 
v.. Lebanon, 153 Ind. 567, 55 NE 
768; Shelby v. Burlington, 125 Iowa 
343, 101 NW 101; Soden v. Emporia, 
7 Kan... A. 583, 52 P 461; Hazelgreen 
v. McNabb, 64 SW 431, 23 KyL 811; 
Irving v. Ford, 65 Mich. 241, 32 NW 
601; Berdan y. Passaic Valley Sew- 
erage Comrs., 82 N. J. Eq. 235, 88 
Av 20 2sshatt (S3usNs ida. (340; 1,91 As 
1067]; Lucia v. Montpelier, 60 Vt. 
537,.15 A321, 1 LRA, 169. 

Judicial review of determination 
as to necessity of making public 
improvement see supra § 2335. 

4 Ballard vy. Appleton, 26 Wis. 67 
(noncompliance with the charter in 
ordering the work done on a Street. 
and in advertising for bids, would not 
entitle an adjoining lot owner to an 


injunction). 
5. Chostkov v. Pittsburgh, 177 
Fed. 936; Ellyson yv. Des Moines, 


179 Iowa "882, 162 NW-212; Rockwell 
v. Bowers, 88 Iowa 88, 55 NW nt 
Hamre y. Thief River Falls, 156 
Minn, 40, 184 NW 225 


6 See Injunctions 8§ 21-23. 
7. Ark.—Buxton v. Nashville, 132 
Ark, 511, 201 -SW ,512; Cherry v. 


Bowman, 106 Ark. 39, 152*SW 133. 

Ga.—Fisher v. Georgia Vitrified 
Brick, ete., Co., 121 Ga. 621, 49 SEH 
679; Americus y. Eldridge, 64 Ga. 
524, 37 AmR 89. 

Ind,—Cason_ v. Lebanon, 153 Ind. 
567, 55 NE 768. 

Minn.—Hamre v. Thief River Falls, 
150 Minn, 40, 184 NW 225; 
vy. Ada, 137 Minn... 86, 162 NW 886. 

Mo.—Brown y. Philips, 300 Mo. 
603, 254 SW 700; Adtna Iron Works 
v. St. Louis Transit Co., 95 Mo, A. 
565, 69 SW 618. 

N. Y.—Morgan v. Binghamton, 102 
N. Y. 500, 7 NE 424; Lutes v. Briggs, 
64 N. Y. 404 [rev 5 Hun 67]; Otten- 
dorfer v. Fortunato, 56 N. Y. Super. 
495, 44NYS 629. 

N. D-—Hufford v. Flynn, 48 N. D. 
33, 182 NW 941. 

Or.—Sperry v. Albina, 17 Or. 481, 
ot P4653) 

Pa.—Secott v. Pittsburgh, 266 Pa. 
52, 109 A 603. 

Wis.—Bekkedahl v. Westby, 140 
Wis. 230, 122 NW 727. 

“An injunction will not lie to allay 
the mere fears or apprehensions of 
the plaintiffs.” Brown y. Philips, 
300 Mo. 603, 611, 254 SW 700. 

[a] Reason for rule—‘To sus- 
pend by injunction the legally author- 
jzed acts of a municipal corporation 
upon its public streets, for the safe 
condition of which it is responsible, 
by adjacent owners upon an appre- 
hension of future injuries, would be 
to allow the judgment of these pri- 
vate owners to arrest and set aside 
that of the constituted authorities 
charged and entrusted with the per- 
formance of these especial duties.” 
Mayor v. Eldridge, 64 Ga, 524, 527, 
87 AmR 89. 

{b] Ilustrations.—(1) An injunc- 
tion will not be granted to restrain 
the 
cause of a defect in the engineer’s 
estimate, where the estimate has not 
been adopted by the municipal coun- 
cil, and there is no evidence to over- 
come the presumption that the mu- 
nicipal authorities will in this re- 
spect conform to the requirements 
of the law. Ballard v. Appleton, 26 
Wis. 67. (2) When.the city has done 
nothing further than,;:to pass a reso- 


Thorpe | 


making of an improvement be-' 


lution directing the mayor and clerk 
to take steps for the letting of a 
contract, an injunction will not lie. 
Pedrick v. Ripon, 73 Wis. 622, 41 
NW 705, 3 LRA 269. (38) Proceed- 
ings for the improvement of a street 
upon which a lot abuts cannot be 
enjoined upon apprehension that 
there will be an attempt to charge 
a part of the expense of the im- 
provement on the lot, but such suit 
can be maintained only where there 
has been an attempt under the pro- 
ceedings to sell the lot, or the pro- 
ceedings are of such vharacter that 
they will necessarily cast a cloud 
upon the title of the lot owner. 
Sperry v. Albina, 17 Or. 481, 21 P 
453. (4) An injunction will not be 
granted on the ground that it is in- 
tended to change the grade of a 
street, without first paying the dam- 
ages assessed, where the evidence 
does not show that the injury is 
threatened or about to be inflicted. 
Htna Iron Works v. St. Louis Tran- 
sit Co., 95 Mo. A. 565, 69 SW 618. 

Necessity of probable damage in 
actions for injunction generally see 
Injunctions § 22. 

8. . S.—McElroy v. Kansas City, 
21 Fed. 257. 

Ariz.—McRoberts v. Phoenix, 25 
Ariz. 466, 218 P 994. 

Ark. — Arkansas- -Missouri Power 
Co. v. Piggott Light, ete., Impr. Dist. 
No, 1, 168 Ark. 882, 271 ‘SW 947. 


D. *C.—Baltimore, ete, Re Cosy. 
Dennison, 10 D. C. 245. 
Fla. —Pensacola v. .Bear, 83 Fla. 


484, 91 S 360. 
Ga.—Americus v. WidRdse, 64 Ga. 
524, 37 AmR 89, 
Ida, —Clyde v. Moscow, 23 Ida. 592, 


131 P 381. 
Ind.—Mitchell v. Peru, 163 Ind. 
17, 71 NE 132; Everett v. Deal, 148 


Ind. 90, 47 NE 219; Marion vy. Skill- 
man, 127..Ind. 130, 26 NE 676, 11 
LRA 55; Kokomo v. Mahan, 100 Ind. 
242; Bluffton v. Silver, 63 Ind. 262; 
Columbus y. Storey, 33 Ind.. 195. 

Iowa.—Central L. Assur. Soc. v. 
Des Moines, 185 Iowa 573, 171 NW 
31; Reed v. Cedar Rapids, 137 Iowa 
107, 111 NW _ 1013; Burlington Gas- 
light Co, v. Burlington, ete., R. Co., 
91 Iowa 470, 59 NW 2392;.Collins vy. 
Keokuk, 91 Towa 293, 59 NW 200. 

Kan.—-Dever v, Junction City, 45 
Kan. 417, 25 P 861. 

Nebr. — Diederich NG ete Cloud, 103 
Nebr. 688, 173 NW 6 

N. J.—Morris v. Baveine, 253 Nu Se 


EKq. . 345; Cross. Vv. Morristown, 18 
N.. J. Ba. 305; Kearney v. Andrews, 
LONG Ss gods 


0. 

N. Y.—Chase-Hibbard Milling Co. 
v. Elmira, 207 N. Y.. 460, 101 NE 
158, 47 LRANS 470; Ely v. Rochester, 
26 Barb. 133; Lawrence v. New York, 
2 Barb. 577; St. Mary of Angel 
Church y. Barrows, 68 Misc. 545, 124 
NYS 571; Western New York Water 
Co. v. Laughlin, 157 NYS 257, ~ 

N. D.—Hufford v. Flynn, 48 N. D. 
33, 182 NW 941. 

Oh.—Cincinnati Union Stock Yards 
Co,. v. Cincinnati, 1 Oh,,A, 452, 20 
Oh. Cir) Ct. N. S..458,. 34 Oh. Cir. Ct. 


gene Ely v. Elyria, 33 Oh Girt Ct, 

74, 
Pa.—Pittsburgh, ete, R. Co. v. 

Butler Borough, 242 Pa. 461, 89 A 


579; McHale v. Easton, etc., Transit 
Go., 169 Pa. 416, 32. A 461; ” Goulden 
Vv. Scranton City, V2 Pais, Onis i oes 
483; Philadelphia, ete., Pass. R.. Co. 
Vv, Philadelphia, ral Phila. 358; Mc- 
Cune v. McKeesport, 30 PittsbLeg 
JNS 145. 

Tex.—Wootters |v... ‘Crockett, 11 
Tex. Civ. A. 474, 33 SW 391. 

Wash.—In re ‘Leary Ave., 72 Wash. 
617, 181 P 225, 
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eral public.® “Under the general rule,’° in a case 
where injunction may lie! it will issue only at the 
instance of one who will suffer irreparable damage.”” 
Owner of uncondemned 
easement may be entitled to a preliminary injune- 
tion, and the rule that injunction will not be 
granted where it would result in greater injury to 
defendant than its refusal’t is inapplicable in such 


Uncondemned easement. 


a. case.'® 


[§ 2478] d. Existence of Other Remedy. Pursuant 
to the general rule,‘® an injunction will not be 


W. Va.—Holswade v. Huntington, 
97 W. Va. 278, 124 SE 913. ‘ 

B. C.—British Canadian Securities, 
Ltd. v. Victoria, 16 B. C. 441, 19 
WestLR 242. : 

[a] Mere inconvenience to persons 
residing on the line of a street rail- 
way, occasioned by the irregular run- 
ning of the cars during street re- 
pairs, does not entitle them to an 
injunction restraining such repairs. 
Philadelphia, ete, Pass. R. Co. v. 
Philadelphia, 11 Phila. (Pa.) 358. 

[b] Mere fact that an adjoining 
owner must alter his portion of a 
gidewalk so as to conform to the por- 
tion of the sidewalk that will be im- 
proved does not give him the right to 
enjoin the construction of the side- 
walk. Mitchell v. Peru, 163 Ind. 17, 
71 NE 132. 

Necessity of substantial damage in 
actions for injunction generally see 
Injunctions § 29. 

9. Ariz—Farmer  v. Dahl, 19 
Ariz. 395, 171 P 380. 

Colo.—Whitsett v. Union Depot, 
etc., Co., 10 Colo, 243, 15 P 339. 


Ga.— Burckhardt v. Atlanta, 103 
Ga. 302, 30 SE 32. 
Ida.—Canady v. Cceur D’Alene 


Lumber Co., 21 Ida. 77, 120 P 830. 

Tjl.— Parker v. Chicago Catholic 
Bishop, 146 Ill. 158, 34 NE 473; Hes- 
ing v. Scott, 107 Ill. 600; Chicago v. 
Union Bldg. Assoc., 102 Ill. 379, 40 
AmR 598; Holm y. Windsor, 38 Ill. 
A, 650. 

Ind.—House y. Greensburg, 93 Ind. 
533; Spiegel v. Gansberg, 44 Ind. 418. 

lowa.—Gray v. Iowa Land Co., 26 
Iowa 387. 

Minn.—Merritt v. Duluth, 103 
Minn, 236, 114 NW 758. 

Mo.—Glasgow v. St. Louis, 107 Mo. 
198,17 SW 743. 

Nebr.—Kittle v. Fremont, 1 Nebr. 
329. 

N. J.—Harrison Land Co. v. Cru- 
cible Steel Co., 82 N. J. Eq.. 414, 89 
Avra) “fatie36 N: Jo. Hig, 249,798" A 
1085]. 

N. Y.—Huff v. New York, 202 App. 
Div. 425, 195 NYS 257. 

Okl.—Rogers v. Rogers, 102 Okl. 
296, 229°P 292. 

Tex.—Wootters v. Crockett, 11 Tex. 


Civ. As 474.433 SW 891, 
Wash.—Taft v. Washington Mut. 
Sav. Bank, 127. Wash;» 503, '\'221 .P 


604; Freeman v. Centralia, 67 Wash. 
142, 120 P 886, AnnCas19138D 786; 
Brazell v. Seattle, 55 Wash. 180, 104 
P 155; Ponisehil v. Hoquiam Sash, 
etc., Co., 41 Wash. 303, 83 P 316. 

Can.—Robertson y. Montreal, 52 
Can. S. C. 30, 26 DomLR 228 [app 
dism 23 Que. K. B. 338]. 

See also Injunctions §§ 26, 27. 

[a] For example citizens cannot 
enjoin the alteration of a street on 
the ground that it will injure their 
property and business and inconven- 
ience the public, where the proposed 
change does not deprive plaintiffs 
of ingress and egress. Wootters v. 
Crockett, 11 Tex. Civ. A. 474, 33 SW 


391. 

[b] Wacation of alley.—(1) A prop- 
erty owner whose only injury result- 
ing from the vacation of an alley is 
the making of access to the rear of 
his lot less convenient has no ground 
for enjoining the vacation, since his 
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granted at the instance of a person who has an ade- 
quate remedy at law;!7 but, where a statute provides 
a mode by which the damage to private property 


- 


caused by the public improvement may be ascer- 
tained to the satisfaction of the owners and paid 
over to them without the delays consequent upon a 
suit at law,!® or where 4 city undertakes to im- 
prove a street to the injury of the owner of the 


property abutting thereon without first having made 


injury differs from that of the gen- 
eral public only in degree. Parker 
v. Chicago Catholic Bishop, 146 Ill. 
158, 34 NE 473; Christian v. St. 
Louis, 127 Mo, 109, 29 SW 996. (2) A 
lot owner not immediately abutting 
on a vacated alley cannot restrain 
its vacation upward from height six- 
teen feet above surface. Taftzive 


Washington Mut. Sav. Bank, 127 
Wash. 503, 221 P 604. 

10. See Injunctions §§ 30-32. 

ll. See supra §§ 2475, 2476. 

12. U. S.—McElroy v. Kansas 
City, 21 Fed, 257. 

Ariz.—Farmer vy. Dahl, 19 Ariz. 


395; Lit EB 130. 

Ind.—Marion vy. Skillman, 127 Ind. 
130, 26 NE 676, 11 LRA 55; Kokomo 
v. Mahan, 100 Ind. 242. 

‘Towa.—Burlington Gaslight Co. v. 
Burlington, ete., R. Co., 91 Iowa 470, 
59 NW 292. See Hunter v. Ottum- 
wa, 150 Iowa 281, 129 NW 961. 

N. J.—Cross v. Morristown, 18 N. 
J. Eq. 305; Kearney v. Andrews, 10 
N. J. Eq. 70. 

N. Y.—Lawrence v. New York, 2 
Barb. 57T. 

See Hilger v. Nebraska City, 97 
Nebr. 268, 149 NW 807. 

; Adequate remedy at law see infra 

2478. 

13. Stuart v. Gimbel, 285 Pa. 102, 
131 A 728. 

[a] Owner of uncondemned ease- 
ment in a street sought to be closed 
is -entitled to a preliminary injunc- 


tion, since the closing may consti- 
tute irreparable damage, the dam- 
ages being conjectural. Stuart v 


Gimbel, 285 Pa, 102, 1381 A 728. 


14. See Injunctions § 64. 

15. Stuart v. Gimbel, supra. 

16. See Injunctions §§ 87-48. 

17. U. S.—Sears v. Akron, 246 U, 


S, 242, 88 SCt 245, 62 L. ed. 688. 

Ala.—Birmingham v, Wagenseler, 
168 Ala. 344, 58 S 289. 

Ark.—Dobbs y. Gillett,’ 119 Ark. 
398,177 SW 1141. 

Cal.—Wilcox v. 160 
Cal. 288, 116 P 750, 

Conn.—Fellowes v. New Haven, 44 
Conn, 240, 26 AmR 447. 

Ga.—Moore vy. Atlanta, 70 Ga. 611; 
Markham v. Atlanta, 23 Ga. 402. 
Ay ame Ea -v Ottawa, 230 Ill. A. 

Ind.—Taylor v, Crawfordsville, 155 
Ind. 403, 58 NE 490; De Puy v. Wa- 
bash, 138 Ind, 336, 32 NE 1016; Mc- 
Hneney v. Sullivan, 125 Ind. 407, 25 
NE 540. 
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Kan.—Dever v. Junction City, 45 
Kan, 417, 25 P 861. 

Ky.—Hazelgreen v. McNabb, 64 
SW' 431, 23 Kyl 811. 

Me.—Baldwin y. Bangor, 86 Me. 
518. 

Md.—Wannenwetsh vy. Baltimore, 


LIL May 32) -7.3 “Ay e701: 
Minn.—Hamre v. Thief River Falls, 

150 Minn. 40, 184 NW 225. 

PSs” Se sia ‘Vv. Wykoff, 58 Mo, A. 


N, J.—Cross v. Morristown, 18 N. 
J. Eq. 305; Holmes -v. Jersey City, 12 
N. J. Eq. 299. 

N. Y.—Cash v. Franklinville, 211 
App. Div. 832, 206 NYS 875; Shulz 
v. Albany, 42 App. Div. 437, 59 NYS 
235 [aff 27 Mise. 51, 57. NYS 963]; 
Blake v. Brooklyn, 26 Barb. 301; 


compensation as required by a constitutional provi- 
sion,'® the owner is entitled to injunctive relief, 


Otterdorfer v. Fortunato, 56 N. Y. 
Super. 495, 4 NYS 629; Brooklyn v. 
Meserole, 26 Wend. 132 [rev 8 Paige 
198]. See Shulz v. Albany, 42 App. 
Div. 437, 59 NYS 235 [aff 27 Misc. 51, 
57 NYS 9638]. 

Oh.—Cincinnati Union Stock Yards 
Co... Vv." ‘Cincinnati, :1s Oh. (A; -452,° 20 
Oh! Cir. Ct. NS2458;. 34: Oh (Cir SOE, 
251; In re Pavement, 5 OhS&CP 573; 
East End Banking, etc, Co. v. Cleve- 
land, 1 OhNPNS 493. 


Pa.—Murdoch v. Pittsburgh, 256 
Pa. 268, 100 A 869; Camp v. Port 
Allegany, 11 Pa. Co. 122. 

Tex.—Port Arthur v. Fant, (Civ. 
A.) 193 SW 3834. 

Vt.—Fisher v. St. Albans, 87. Vt. 


524, 90 A 582. 

Wash.—Reynolds v. Cosmopolis, 84 
Wash. 660, 147 P 407. 

Wis.—Heth y. Fond du Lac, 63 Wis. 
228, 23 NW 495, 53 AmR 279. 

[a] Remedy at law adequate.— 
Where a special assessment for the 
construction of. a sewer was invalid, 
so as not to constitute a lien upon 
adjacent land, and the defect is ap- 
parent on the face of the record, the 
proceedings are not a cloud upon the 
land titles, and the remedy at law is 
adequate. Fisher vy. St. Albans, 87 
Vt. 524, 90 A 582. 

[b] Where an action for damages 
(1) will be an adequate remedy, an 
injunction will not be granted.  Bir- 
mingham v. Wagenseler, 168 Ala. 344, 
53 S 289; Paine v. Delhi, 116 N. Y. 
224, 22 NE 405, 5 LRA 797—~fdist 
Seifert v. Brooklyn, 101 N. Y. 136, 4 
NE 321, 54 AmR 664]; In re Pave- 
ment, 5 OhS&CP 573; Heth v. Fond 
du Lac, 63 Wis. 228, 23 NW 495, 53 
AmR 279. (2) Hence a _ property 
owner may not enjoin the city from 
placing a grating at the opening of a 
drain, on the ground that the accu- 
mulation of leaves at such grating 
causes an overflow on his land. 
Paine v. Delhi, supra; Heth vy. Fond 
du Lac, supra. (3) A property own- 
er’s remedy for injuries resulting 
from the construction of a sewer 
under the sidewalk in front of. his 
premises was a suit for damages. 
In re Pavement, supra. (4) Where a 
municipality sues in equity to en- 
force an assessment and to enjoin 
the continuance of a suit at law 
brought by an owner for damages, to 
which bill the owner files a cross 
bill claiming the damages sought in 
his suit at law, the bill and cross bill 
will be dismissed since the owner 
has an adequate remedy at law. 
Birmingham v. Wegenseler, supra. 

{c] Opportunity to defend in an- 
other suit.—Stone y. Jefferson, (Mo.) 
2938 SW 780. 

18. Wilcox vy. 
Cal. 288, 116 P 750. 

19. New Decatur v. Scharfenberg, 
147 Ala. 367, 41 S 1025, 119 AmSR 
81; Heidorn y. Kirkwood, 169 Mo, A. 
156, 152 SW 374, 

[a] Failure first to compensate 
owner.—(1) Where an owner must 
be first compensated before a pro- 
posed improvement is made, a change 
of grade without first compensating 
the owner will be deemed a trespass 
which may be enjoined. Heidorn v. 
Kirkwood, 169 Mo. A. 156, 152 SW 
374. (2) But no cause of action 


Engebretsen, 160 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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irrespective of the city’s solvency”® or of the fact 
that he might obtain full compensatory damages at 
law.??. And it has been held that where the roadbed 
of a street is raised by the street commissioners with- 
out legal authority, it cannot be urged against a bill 
in equity for relief that there was an adequate 
remedy at law.2?. Where appeal”? or certiorari** les, 
an injunction will not be granted.”® 

[§ 2479] e. At Whose Instance.?° While, as has 
been shown, a property owner may in a proper case 
restrain the making of a municipal improvement,?? 
applying the general rule,”* in order to authorize him 
to maintain a suit for injunction he must have some 
special interest therein different from that of the 
publie in general,’® injury to which will result in 
damage to him other than that which will result to 
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where the illegal exercise of the municipality in 
making improvements violates publie rights,?1 the 
state,*” or the state acting through its proper offi- 
cers,** or a general taxpayer,’ may ask for an in- 
junction to restrain the making of the improvement; 
and this rule has been applied where a municipality 
illegally attempted to establish a bus line.*® 

A municipality may invoke injunction to restrain 
a property owner from making an improvement ac- 
cording to specifications different from those pro- 
vided in an ordinance.?¢ 

[§ 2480] f. Procedure. General rules elsewhere 
considered,*’ in so far as applicable, govern the 
procedure and steps taken in obtaining an injunction 
to restrain the making of a municipal improve- 
ment,°* including the time for making application or 
bringing suit,*® laches,*° and parties.*4 


the public.®° 


arises on the theory of a trespass 
where the city merely passed an or- 
dinance establishing a grade differ- 
ent from that existing for her side- 
walk, and called on owner to build a 
sidewalk according to the changed 
grade, threatening to do it at her ex- 
pense if she did not, and she did it, 
her act not being compelled by du- 
ress, merely because of an ordinance 
making it a misdemeanor for an 
owner to construct a sidewalk on 
other than the established grade, and 
it being necessary to entitle one to 
recover for having injured herself 
by reason of a threatened injury to 
her property that she shall have done 
‘the injury in an endeavor or with a 
purpose to escape from or prevent 
the thing threatened. Heidorn v. 
Kirkwood, supra. 

20. New Decatur v. Scharfenberg, 
147 Ala. 367, 41 S 1025,119 AmSR 81. 

21. New Decatur vy. Scharfenberg, 
supra. 

22. Collins v. Barre, 91 Vt. 343, 
101 A 43. 

23. See supra § 2466; and gener- 
ally Injunctions § 47. 

24. See supra § 2467; and gener- 
ally Injunctions § 47. 


' 25. Ind.—Balfe v. Lammers, 109 
Ind. 347, 10 NE 92. 
Iowa.—Rockwell vy. Bowers, 88 
Iowa 88, 55 NW 1. 
P Me.—Baldwin v. Bangor, 36 Me. 
18. 
N. Y.—Patterson v. New York, 1 
Paige 114. 
Ss. D.—Bailey v. Sioux Falls, 28 


SyaD, 2148; £32. NW_—703. : 
Wash.—Reynolds v. Cosmopolis, 84 

Wash. 660, 147 P, 407. 
26. Who may attack: 

Generally see supra § 2470. 

Waiver or estoppel generally see su- 
pra § 2471. 
Parties see infra § 2480. 
27. See supra §§ 2475-2478. 


28. See Injunctions §§ 408, 470- 
476. 

29. Ga.—Burckhardt v. Atlanta, 
103 Ga. 302, 30 SE 32. 

Ill.—Gleason y. Jefferson, 78 Ill. 
399. 

Ind.—Mitchell v. Peru, 163 Ind. 17, 
71 NE 132, 

Minn.—Merritt. v. Duluth, 103 


Minn. 236, 114 NW 758. 
" N. Y.—Huff v. New York, 202 App. 
Div. 425, 195 NYS 257. 

Okl.—Rogers v. Rogers, 102 Okl. 
296, 229 P 292. 

Que.—Robertson v. Montreal, 52 
Can. S..C. 30, 26 ‘DomLR 228 [app 
dism 23 Que. K. B. 338]. 

[a] hus, where the city at- 
tempted to widen a sidewalk and 
boulevard of a street, within a cer- 
tain half block, owners of property 
further up the street could not en- 
join such action. Mitchell v. Peru, 
163 Ind. 17, 71 NE 132. : 

[b] Mere possession of land, in 
the absence of proof of ownership, 
will not entitle one to a perpetual 
injunction to restrain the-grading and 


However, under the general rule, 


} cil 


improving of land as a street. Glea- 
son y. Jefferson, 78 Ill. 399. 

[c] General taxpayer has not such 
an interest. Merritt v. Duluth, 103 
Minn. 236, 114 NW 758. F 

[ad] Interest in old material.—The 
fact that owners of property border- 
ing upon a street which is about to 
be repaved have paid an assessment 
to defray the cost of an _ original 
pavement does not give them such an 
interest in the material of the old 
pavement as will entitle them to re- 
strain the city from removing such 
material. Burckhardt v, Atlanta, 103 
Ga. 302, 30 SE 382. 

. 30. See supra § 2477. 

31. See Injunctions § 408 

32. Rogers v. ‘Rogers, 
296, 229° P’ 292. 

33. Robertson vy. Montreal, 52 Can. 
S. C. 30, 26 DomLR 228 [app dism 
23 Que. K. B, 338]. 

34. Huff v. New York, 202 App. 
Div, 425, 195 NYS 257; Hallock v. 
Columbus, 1 OhNPNS 205. 

35. See cases infra this note. 

[a] Thus (1) where city officials 
illegally attempt to establish a bus 
line, an action to restrain the illegal 
official act may be maintained by a 
common carrier of passengers with 
whom the bus line comes in compe- 
tition (Huff v. New York, 202 App. 
Div. 425, 195 NYS*257), (2).or by a 
taxpayer (Huff v. New York, supra). 
(3) Or an action may be maintained 
by any citizen and resident of the 
city, to secure its abatement as a 
nuisance in the public streets. . Huff 
v. New York, supra. (4) But it has 
been held that where the city coun- 
authorizes the granting to a 
stock company of the ,exclusive 
privilege of operating an autobus 
line on certain streets, a ratepayer 
who is also a stockholder in a com- 
peting company which holds simi- 
lar privileges has no interest enti- 
tling him to bring an action against 
the city, unless he has_ suffered 
special injury beyond that which 
affects all the public alike (Robertson 
Ven wWontreal, 2 Cans Sie Co sOhne26 
DomLR 228 [app dism 23 Que K. B. 
338]), (5) as the appropriate rem- 
edy in such a case would be by an 


102 Okl. 


action prosecuted by the attorney 
general (Robertson v. Montreal, su- 
pra). 

[b] Taxpaying railroad.—Where 


the operation by a city of a bus line 
is in violation of law and is a waste 
of public moneys, a taxpaying rail- 
road, which is operating a compet- 
ing line, has a right to maintain an 
action to restrain such illegal acts on 
the part of the city. Belt Line R. 
Corp. v. New York, 118 Misc. 665, 195 
NYS 208. 

Taxpayers’ suits generally see in- 
18) 2D, Gd 

36. Drew v. Geneva, 150 Ind. 662, 
50 NE 871, 42 LRA 814; Trimble v. 
Spillman, 148 NYS 536, 

87. See Injunctions § 454 et seq. 

88. See cases infra this section. 


39. See Injunctions § 468. 

[a] Prematurity of application.— 
(1) Brown vy. Philips, 300 Mo. 603, 
254 SW 700. (2) In Pennsylvania, 
by statute chancery powers of 
courts of the city and county of 
Philadelphia to enjoin the erection 
or use of public works may not be 
exercised until questions of title and 
damages are finally decided by a 
common-law court. .Chew vy. Phila- 
delphia, 257 Pa. 589, 101 A 915, LRA 
1918A 986. , 

[b] Statute of limitations.—(1) 
Anheier v. Fowler, 53 Ind. A. 535, 102 
NE 108. . (2) Rev. Code (1919) § 6412, 
which prohibits the granting of an 
injunction to restrain the making of 
a local improvement after the con- 
tract for the same has been let, does 
not apply to a contract which is in- 
herently void because the city had no 
Jurisdiction to make it, Olson v. 
Watertown, 46 S. D. 582, 195 NW 
446. (3) The statute limiting the 
time to object to the preliminary 
petition does not relate to the insti- 
tution _of injunction proceedings. 
McCutcheon y. Shreveport, 160 la. 
986, 107 S 775. (4) Having failed to 
bring an action to enjoin the per- 
formance of an improvement con- 
tract within the required statutory 
period (Burns St. Annot. [1914] 
§§ 8710, 8725) will cut off a defense 
to the contractor’s action to foreclose 
his lien, on the ground of the invalid- 
ity of the contract, under § 8714. 
Webster v. Independent Constr. Co., 
80 Ind, A. 499, 1389 NE 150. 

40. Columbus y. Bohl, 1 OhNPNS 
469; and generally Injunctions §§ 
52%-58. \ 

[a] Thus (1) aninjunction against 
erecting city hall and auditorium in 
a park will not be enjoined where 
large expenditures have been made 
and plaintiff is guilty. of laches: 
Kirsch vy. Abilene, 120 Kan. 749, 244 
P 1054. (2) A. city will not be en- 
joined from carrying out a contract 
for public improvement where the 
bill was not filed until part of the 
money had been raised, loan for 
the balance arranged and a large 
part of it expended. Chew v. Phila- 
delphia, 257. Pa. 589, 101 “4A 915; 
LRAI918A 986. 

41. Sée Injunctions §§ 469-495. 

[a] Joinder of parties.—Owners 
of lots abutting on a street, in order 
to avoid multiplicity of suits, may 
join in a suit to restrain the city 
from proceeding to repave a street 
and to levy assessments’ therefor. 
Wilkins v. Savannah, 152 Ga. 638, 
111 SE 42. 

[b] Intervention.—A contractor is 
not entitled to intervene in a suit by 
@ property owner to restrain the 
prosecution of an improvement pro- 
ject. Jordan v. Cleveland, 148 Tenn. 
337, 255 SW 377. 

[c] Taxpayer cannot sue in his 
individual capacity, but such action 
must be brought in behalf of city: 
Hallock y. Columbus, 1 OhNPNS 205. 
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Bill of petition for an injunction, following gen- 
eral rules,42 must disclose the facts entitling the 
applicant thereto;** for example, it must show that 
plaintiff is the owner of the land’ ( 
allege specifically any defect in proceedings relied 
upon to defeat jurisdiction ;*° and if abuse of disere- 
tion is relied on, the same must be specifically 
It has been held that where the allega- 
tions of the complaint are denied by a verified an- 
swer which shows compliance with the statute 
authorizing the proceedings, a temporary injunction 


alleged.*® 


should be dissolved.*? 


Answer in a suit to restrain the creation of an 
improvement district raises an issue of fact where 
it specifically denies the allegation of the complaint 
that neither publication of notice of the resolution 
of intention nor mailing thereof was authorized by 
the council and alleges that on a stated day the 
council instructed the clerk to give notice.** 

General rules®® as to presumptions*? 
and burden of proof,®? and as to the admissibility,** 


Evidence.*? 


42. See Injunctions §§ 528-577. 

43. Ariz—McRoberts vy. Phoenix, 
25 Ariz. 466, 218 P 994. 

Cal.—Beale v. Santa Barbara, 32 
Cal. A. 235, 162 P 657. 

Ga.—Shields v. Savannah, 55 Ga. 
150. 

Tll.— Brush v. Carbondale, 78 Il. 
4, 

q Ind.—Cason y. Lebanon, 153 Ind. 
567, 55 NE 768; Bluffton v. Silver, 
63 Ind. 262. 

Iowa.—Central lL. Assur. Soc. v. 
Des Moines, 185 Iowa 573, 171 NW 
31. 

Kan.—McCreedy v. Ft. Scott, 113 
Kan. 753, 216 P 287. 

Ky.—Marz v. Newport, 173 Ky. 147, 
190 SW 670; Newport v. Lang, 155 
Ky. 776, 160 SW 499. 

La.—Delahoussaye v. 
157 La. 782, 103 S 152. 

Mass.—Prince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610. 

Minn.—Tiedt v. Argyle, 129 Minn. 
259,152 NW 412. ) 

Mo.—Knapp, ete. v. St. Louis, 153 
Mo. 560, 55 SW 104. 

N. H.—Union School-Dist. v. Keene, 
63 N. H. 623, 7 A 380. 

N. Y.—Hendrickson v. New York, 
160 N. Y. 144, 54 NE 680, 

. Okl.—Newman, v. Okmulgee, 84 
Okl. 147, 202 P 1006; Crawford v. 
Cassity, 78 Okl. 261,,190 P 412. 

Or.—Schooling v. Harrisburg, 42 

Or. 494, 71 P 605. 


New Iberia, 


Tex.—Strauss v. Dallas, 73 Tex. 
649, 11 SW 872. 
Wash.—Seattle Transfer Co. v. 


Seattle, 27 Wash. 520, 68 P 90, 

W. Va.—Holswade y. Huntington, 
97 W. Va. 278, 124 SE 913. 

Wis.—Bekkedal v. Westby, 140 
Wis. 230, 122 NW 727. 

(a) Bill was demurrable which 
failed to show whether the city was 
incorporated, and made no reference 
to its charter. Brush vy. Carbondale, 
78 Ill. 74. 

[b] Nonpayment of damages.—In 
a suit to restrain the change of grade 
until the damage to the abutting own- 
er’s property is ascertained and paid, 
allegations of facts showing that 
plaintiff would be substantially dam- 
aged by the work are sufficient al- 
though the amount of damage in 
money that would be sustained is not 
specifically alleged. Wilcox v. Enge- 
bretsen, 160 Cal, 288, 116 P 750. 


44. Ga.—Shields v. Savannah; 55 
Ga. 150. 

Ill.—Gleason v. Jefferson, 78 Ill. 
399. 


Mo.—Knapp v. St. Louis, 153 Mo. 
560, 55 SW.104, ‘ 

N. H.—Union School-Dist. v. Keene, 
63 N. H. 6238, 7A 380. 

Or.—Schooling v. Harrisburg, 42 
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affected ;4* must | provement. 


[§ 2481} 
Improvement. 


Vil ni i | 


-[§§ 2480-2482 


and the weight and sufficiency®* of evidence applica- 
ble to injunction proceedings generally, control in 
proceedings for an injunction against a public im- 


16. Compelling Execution of Order for 
Although a municipal corporation 
cannot be compelled to carry out an improvement 
merely because a sufficient petition therefor has been 
presented,°® where an ordinance or resolution in due 
form has been enacted ordering the improvement to 
be made, a person directly affected may by man- 


damus compel the proper officer or officers to execute 


the order.°® 


Or. 494, 71 P 605. 

45. Ind.—Huntington vy. Griffth, 
ane ee 8; Bluffton v, Silver, 63 Ind. 

Kan.—Kemper v. Campbell, 45 Kan. 
529, 26 P 53. 

Ky.—Newport. v. Lang, 155 Ky. 
776, 160 SW 499. 

Mass,—Prince y. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610. 

Minn.—Tiedt v. Argyle, 129 Minn. 
259, 152 NW 412. 


Mo.—Custer v. Spriugfield, 167 Mo 


A. 354, 151 SW 759. 

Tex.—Strauss v. Dallas, 73. Tex. 
649, 11 SW 872. 

[a] Excess of debt limit.—A com- 
plaint which alleges that the city is 
already indebted beyond the consti- 
tutional limit, but which fails to 
show that the city will be unable to 
pay out of the current revenues its 
ordinary current expenses as well as 
its part of the expense of the im- 
provement of the street, is sufficient. 
Cason v, Lebanon, 153 Ind. 567, 55 
NE 768. 

46. Ind.—Cason vy. 153 
Ind. 567, 55 NE 768. 

La.—Delahoussaye v. New Iberia, 
157 La. 782,103 S162: 

Mo.—Knapp vy. St. Louis, 153 Mo. 
560, 55 SW 104. 

N. Y.—Hendrickson vy. New York, 
160 N. Y. 144, 54 NE 680. 

Wiash.—Seattle Transfer Co. v. Se- 
attle, 27 Wash. 520, 68 PB. 90. 

[a] Question of good faith, power, 
and public policy in the execution of 
a contract are questions of law which 
are sufficiently raised by setting out 
a copy of the contract and alleging 
that it is void under the charter of 
the city. Hendrickson v. New York, 
160 N. Y. 144, 54 NE 680. } 

47. Knoblauch v. Minneapolis, 56 
Minn, 321, 57 NW 928. (so holding 
with reference to condemnation pro- 
ceedings for widening a public al- 
ley). 

48. See infra § 2974 (where at- 
tack on the validity of assessment 
districts is considered). 

49. Evidence generally see Evi- 
dence 28 C, J. pl. 

50. See Injunctions §§ 78-593. 

Seo Injunctions § 578. 
[a] It will be presumed that city 


Lebanon, 


authorities have power to provide for } 


an improvement sought to be en- 
joined and for payment of special 
assessments on abutting property. 
Frazier v. Rockport, 199 Mo, A, 80, 
202 SW. 266. 


52. See Injunctions § 579. 
[a]. Burden of proving alleged 
irregularities in proceedings before 


a city council is on pdaintiff. Jones 
v. Hankinson, ;48 N. D. 618, 186 NW 
276 (disregard of valid protest). 


1212 NW 619; 
| City, 155 Apo. 


Mandatory injunction requiring the council to pro- 
ceed will not be granted at the demand of abutting 
owners where the council had advertised for bids 
and attempted to let the contract although some 
members had voted against letting the contract.” 

[§ 2482] 17. Operation and Effect—a. Valid Pre- 
liminary Proceedings. 
it has been compared,*® the determination, order, or 


Like a judgment,°* to which 


53. See Injunctions § 580; and 
Everett v. Deal, 148 Ind. 90, 47 NE 
219; Hamre v. Thief River Falls, 150 
Minn. 40, 184 NW 225; Hilger v. Ne- 
braska City, 97 Nebr. 268, 149 NW 
807; Yates v. Connellsville Borough, 
40 -PaCocoar 

[a] Maps.—Defendant may intro- 
duce. town maps with the names of 
streets and their dedication to the 
public to inform the court. Everett 
v. Deal, 148 Ind. 90,.47 NH 219. 

54. See Injunctions §§ 581, 582; 
and Jordan v. Cleveland, 148 Tenn. 
337, 255 SW 377; Neacy v. Milwaukee, 
171 Wis. 311, 176 NW 871. 

[a]. Sufficiency of evidence ‘to 
show: (1) That council acted fraudu- 
lently, Jones v. Hankinson, 48 N. 
D. 618, 186 NW 276. (2) That coun- 
cil was without jurisdiction. Craw- 
ford v. Cassity, 78 Okl. 261, 190 P 
442. (3) To show request for re- 
moval of name from petition, Lips- 
couik v. Blanz, 163 Ark. 1, 258-SW 

55. Hyde v. Wilde, 51 Cal. A. 82, 
196 P 118; Stewart v. Point Coupée 
Police Jury, 14 La. Ann. 69; Marshall 
v. Rainey, 78 Mo. A, 416, 

“Electors, by the mere filing of a 
petition otherwise sufficient propos- 
ing an ordinance for adoption, have 
not the right to compel either the 
adoption of the ordinance or the sub- 
mission of the same to a, vote of the 
electors, regardless of the subject 
matter contained therein.” Hyde y, 
Wilde, 51 Cal, A. 82; 85, 196 P 118. 

[a] “Lhe statute does not make it 
compulsory on the board to take 
steps towards the building of a walk 
upon the presentation of a petition.” 
voir Said v. Rainey, 78 Mo, A. 416, 


Right of municipal authorities to 
discontinue improvement proceedings 
see Supra §§ 2460, 2461. 

56. Rhodes v. Denver Bd. of Pub- 
lic Works, 10 Colo. A. 99, 49 P 430; 
Strader v. Cincinnati, 1 Handy 446, 
12 .Oh. Dec. (Reprint) 229; In re 
West Lampeter Tp. Road, 43 Pa. 
Super. 124; Mason y. St. Albans, 68 
Vt. 66, 33 A 1068; Landon y. Rut- 
land, 41 Vt. 681. 

Mandamus to municipal officers 
generally see Mandamus §§ 258-441. 

57.. Hiddleson v. Grand Island, 
(Nebr.) 212 NW 619. 

58. See Judgments §§ 1154-1525. 

59.. Hause v. St. Paul, 94 Minn: 
115, 102 NW’ .221; Dennison y. Kan- 
sas City, 95 Mo. 416, 8 SW 429; 
Hiddleson v. Grand Island, (Nebr.) 
Matter of New York 
ae Div. 482, 140 NYS 


[a]. Council acts in a quasi-ju- 
dicial character.—Kirchman v. West, 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, _. 


gh Bi 


§§ 2489-2484] 


ordinance for an improvement,°° when the proceed- 
ings are not subject to review,®! or when, if sub- 
ject to review,®* a review has not been sought,°* 
is binding and conclusive on the parties thereto,®4 
except in the case of fraud,®* mistake,®* or a lack 
of jurisdiction in the municipal authorities,®’ for 
which fundamental defects even a collateral attack 
may be successfully made,®* and especially is this 
so where the statute expressly provides that the 


proceedings shall be conclusive.* 


ance with charter or statutory provisions, in the 
matter of preliminary proceedings, confers jurisdic- 
tion on the municipal authorities to make’ or com- 
pel the making of the.particular improvement"! 
deemed convenient or necessary for the public in- 


terest.*? 


[§ 2483] b. Invalid Preliminary Proceedings. 


ete., Towns St. R. Co., 58 Ill. A. 515; 
Hiddleson v. Grand Island, (Nebr.) 
212 NW 619. 

[b] Council proceedings stand on 
the same basis as a judgment in or- 
dinary tax proceedings and are con- 
clusive as such. Hause v. St. Paul, 
94 Minn. 115, 102 NW 221. 

60. See supra §§ 2436, 2437. 

“See supra § 2472. 

62. See supra §§ 2466-2474, 

63.. Hiddleson v. Grand _ Island, 
(Nebr.) 212 NW 619; In re McLain, 
189 Iowa 264, 176 NW 817; Schank 
v. Asheville, 154 N. C. 40,69 SE 681. 

[a] An order to improve a street, 
which must as a prerequisite have a 
petition signed by a majority of the 
abutting owners, is in effect a find- 
ing of the truth of such petition, and 
is conclusive as to that fact, unless 
appealed from. Schank y. Asheville, 
154_.N. C. 40, 69 SE 681. 

[b] Council’ss determination of 
sufficiency of abutting owner’s objec- 
tions to paving is a judicial func- 
tion, and becomes final in absence of 
proceedings for review. Hiddleson 
Bae ata Island, (Nebr.) 212 NW 
619. 

[ec] Proceedings of council estab- 
lishing a drainage district as shown 
by the records must be deemed a 
verity, and, until in some manner 
corrected or changed by appropriate 
procedure, is the only evidence of the 
establishment and identity of the 
district which can be_ considered. 
ee re McLain, 189 Iowa 264, 176 NW 

Hoa 

64. Iil.—Kirchman v. West, 
Towns St. R. Co., 58 Ill. A. 515. 

Iowa.—In re McLain, 189 Iowa 264, 
176 NW 817. 

Minn.—Hause v. St. Paul, 94 
Minn. 115, 102 NW 221. 

Mo.—Dennison yv.. Kansas City, 95 
Mo, 416, 8 SW 429. 

Nebr.—Hiddleson vy. Grand Island, 
212 NW 619. 

N. Y.—Matter of New York City, 
155 App. Div. 482, 140 NYS 386. 

[a] Street opening proceedings 
under the Brooklyn Charter were 
conclusive as to the vesting of title 
in the city, but not.as to one claim- 
ing the award against one who re- 
ceived it as the apparent owner of 
the property taken. Matter of New 
York City, 155 App. Div. 482, 140 
NYS 386; Brooklyn, ete, R. Co. v. 
Bird, 78 Misc. 683, 188 NYS 826 [aff 
156 App. Div. 907 mem, 141 NYS 1111 


mem]. 

65. Dennison v. Kansas City, 95 
Mo, 416, 8 SW 429. See also supra 
§§ 2472, 2473; and generally Judg- 
ments §§ 496, 738-746. 

66. .See supra §§ 2472, 2473; and 


generally Judgments §§ 504, 724 


etc., 


67. See supra §§ 2472, 2473; and 
generally Judgments §§ 491-538, 698- 
749. 

68. See supra § 2473, 

69. See supra § 2472. 
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Proper compli- 


A 


70. Ind.—Daly v. Higman, 43 Ind. 
A. 357, 87 NE 669. 

N. J.—Van Vorst v. Jersey City, 
27 N. J. L. 493. 


N. M.—Hodges v. Roswell, 31 N. 
M. 384, 247 P 310. 

N. Y.—Jones v. Tonawanda, 158 
N. Y. 438, 53 NE 280. 

Or.—Wingate y. Astoria, 39 Or. 
603, 65 P 982, 

Wash.—Spokane v. Ridpath, 74 


Wash. 4, 132 P 638; Collins v. Ellens- 
burg, 68 Wash. 212, 122 P 1010. 
See supra §§ 2388-2459; and infra 
§§ 2484-2630. 
71. See supra §§ 2354-2363. 


72. See supra § 2335. 

73. See supra §§ 2388-2459. 

74. See supra §§ 2386, 2388, 2400, 
2407, 2421, 2426, 2429, 2432, 2437, 
2457, 

75. Cross references: 


Liability of municipality for torts of 

contractor see supra §§ 1722-1729. 
Municipal contracts generally see 
‘ supra §§ 2120-2259. 

76. Legislative control of munici- 
pal Piya das generally see supra 
S 2121, 

; 77. See statutory and charter pro- 
visions; and passim § 2485 et seq. 

Statute as part of contract see 
infra § 2563. 

78. Medina vy. Dingledine, 211 N. 
Y. 24, 104 NE 1118. 

79. State v. Indianapolis, 188 Ind. 
685, 123 NE 405. 

80. Fidelity, etc., Co. v. Joslin, 106 
Misc. 289, 174 NYS 396. 

[a] Amendment extending appli- 
cation of statute.—A statutory pro- 
vision relating to cities cannot affect 
a contract with a city which was of 
a class expressly excluded from the 
operation of such provision when the 
contract was made, but. was later 
made applicable by amendment. Des 
Moines v. Barber Asphalt Co., 208 
Fed. 828. 

{b] After completion of work:—A 
charter or statutory provision en- 
acted after the completion of the 
work is not applicable. Springfield v. 
Baxter, 180 Mo. A. 40, 165 SW 366; 
Fidelity, etc., Co. v. Joslin, 106 Misc, 
289, 174 NYS 396. 

Curative statutes see infra § 2562. 

Impairment of obligation of mu- 
nicipal contract for local improve- 
ment see Constitutional Law § 632. 

81. See cases infra this note. 

[a] Statutes held repealed.—(1) 
Local Improvement Act § 88, provid- 
ing that the board of local improve- 
ments is the final arbiter as to 
whether a contract for an improve- 
ment has been substantially com- 
plied with, is repealed by § 84 of such 
act as amended in 1903. Price v. El- 
gin Bd. of Local Impr.,, 187-TIll. ‘A. 
629 [aff 266 Ill. 299, 107 NE 611]. 
(2) Lien L. § 15, originally incorpo- 
rated in Lien L. (1897) c 418, as 
amended by L. (1907) ¢ 360, relating 
to the assignment of money due un- 
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failure to adhere strictly or at least substantially to 
statutory or charter provisions in the matter of pre- 
liminary proceedings,’? as has been stated will, as 
a rule, deprive the municipal authorities of juris- 
diction to make the improvement.** 

[§ 2484] D. Contracts*?°—1, Constitutional, Statu- 
tory, and Charter Provisions Generally.’é 
ous statutory and charter provisions relating to 
contracts by and with municipalities for public im- 
provements have been enacted."? 
provision of this nature is binding both on a mu- 
nicipal corporation™® and a person contracting with 
it for the construction of ‘a public improvement,”® 
provided it was enacted,®° and has not been re- 
pealed,*! prior to the making of the contract in 
question, and is not unconstitutional.®? 
municipal contract for an improvement is illegal 


Numer- 


An applicable 


Where a 


der contracts with municipal cor- 
porations, for improving realty was 
repealed by Lien L. § 16, in so far as 
§ 16 referred to the filing of assign- 
ments of money due under municipal 
contracts, leaving § 16 to control. 
Contractors’ Supply Co. v. New York, 
153 App. Div. 60, 1388 NYS 242. 

[b] Provisions held not repealed. 
—(1) A local act. Saltsman v. Olds, 
215 Pa. 836, 64 A 552. (2) Charter 
provisions relative to contractor’s 
bond. Peo. v. Buffalo, 73 Misc. 356, 
130 NYS 1073 (not repealed by a gen-. 
eral statute). (3) P. L. (1909) p 92 
(3 Comp. St. [1910] p 3762), regulat- 
ing the price for public advertising, 
is not impliedly repealed by P. 
(1912) p 593, relating to the award of 
contracts to the lowest bidder. Del- 
ker v. Atlantic County, 90 N. J. Ln 
473, 101 A 870. 

82. See cases infra this note. 

[a] Statutes held unconstitutional. 
—The provision of L. (1901) c¢ 17 
§ 178, as amended by L. (1909) ¢ 17 
§ 123, that the work done under pub- 
lic improvement contracts let by cer- 
tain’ cities shall be performed by 
union labor is invalid. Wright w. 
Hoctor, 95 Nebr. 342, 145 NW 704, 52 
LRANS 728, AnnCas1915D 967 [reh 
den 95 Nebr. 342, 146 NW 99%, 52 
LRANS, 728, AnnCasi1915D 967]. 

[b] Provisions upheld generally. 
—(1) Local Improvement Act 
(Hurd Rev. St. [1908] c 24 § 590) 
§ 84, providing that the certificate of 
the board of local improvements as 
to the completion and acceptance of 
the work shall be prima facie evi- 
dence that the matters therein stated 
are true. Peo. v. Martin, 243 Ill. 284, 
90 NE 699. (2) Acts (1910). ec 53, 
authorizing second class cities to 
provide by ordinance for street im- 
provements by contract on the three- 


year installment payment plan. 
Creekmore vy. Justice, 152 Ky. 514, 
153 SW 7388, 44 LRANS 552. (3) 


The amendments to Comp. L, (1917) 
§§.676;.696,> by De**(1921) vc* 15) ST 
and to.Comp. L. (1917) § 746, by L. 
(1921) c 16 § 1, so as to authorize 
the issuance to contractors for mu- 
nicipal improvements of interim war- 
rants to the extent of ninety per cent 
of the appraised value of the com- 
pleted work, which warrants shall 
bear interest at six per cent. Bair 
v. Montrose, 58 Utah 398, 199 P 667. 
(4) Gen. St. (1915) § 1237, authoriz- 
ing a city of the first class to con- 
tract for repaving a street and to 
provide for retention of part pay- 
ment as a guaranty of repair and for 
annual payment for repairs. ‘Rohr 
v. Crancer, 101 Kan. 222, 165 RP 823. 
(5) Local Improvement Act § 73, pro- 
viding that no contractor shall have 
a claim or lien except upon the col- 
lection of special assessments, and 
§ 83, requiring the contract to pro- 
vide that the municipality shall not 
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because it violates a constitutional provision, the 
fact that many voters are in favor of, and very 
few opposed to, it is immaterial.** A charter pro- 
vision relating to ‘‘local improvement work’’ does 
not, of course, control a contract for work not fall- 
ing within the meaning of that expression.** 

Different statutes of the same 
jurisdiction relating to municipal contracts for local 
improvements will be construed together®®>% unless 
they are so inconsistent or repugnant that they can- 
not stand together, in which case the last expres- 
sion of the legislative will controls.*° In interpret- 


Construction.** 


be liable. Price v. Elgin, 257 Tl 63; 
100 NE 138. (6) Kansas City Char- 
ter art 9 § 20, providing that: “Con- 
tracts for making city improvements 
on streets, sidewalks, avenues or al- 
leys, or for constructing sewers, let 
to the lowest bidder, shall contain a 
covenant on the part of the con- 
tractor or contractors with the city, 
to pay for the work and labor of all 
Jaborers and teamsters, teams and 
wagons employed on the job and for 
all materials used therein, and per- 
formance of such covenant to be 
guaranteed by two or more sureties 
signing the contract, whose suffi- 
ciency shall be approved as provided 
by ordinance, but who shall not be 
liable beyond the estimated cost of 
the materials used and labor done 
upon the job, to be stated in the con- 
tract: provided, that the city shall 
not be liable for the sufficiency of 
the contractors or sureties, nor for 
any failure to comply with or irregu- 
larity in complying with this provi- 
sion.” Kansas City v. Youmans, 213 
Mo. 151, 112 SW 225. 

[c] Provisions upheld as against 
particular objections.—(1) L. (1919) 
p 884, permitting patented articles to 
be specified and used for constructing 
a public street, if the specifications 
are drawn so as to provide for an 
alternative method of construction, 
so that competition may be had be- 
tween different types of material an- 
swering the same general purpose is 
constitutional and not invalid as per- 
mitting contracts for such improve- 
ments to be let without competition. 
Rockford v. Schultz, 296 Ill. 254, 129 
NE 865. (2) Local Improvement Act 
§§ 54, 78, 79, even if construed as 
providing only for a review before 
municipal authorities of the question 
whether the contract for an improve- 
ment has been let to the lowest re- 
sponsible bidder, are not unconstitu- 
tional as denying due process of law. 
Peo. v. Omen, 290 Ill. 59, 124 NE 860. 
(3) An act authorizing a board of 
public works to contract for improve- 
ments, without restrictions as to 
price, is not unconstitutional as lead- 
ing to excessive taxation. Rogers v. 
St. Paul, 22 Minn. 494. (4) Vrooman 
Act § 6%, as added by St. (1899) p 238, 
requiring municipal contractors to 
give bond which shall inure to the 
benefit of laborers and materialmen, 
is not unconstitutional as imposing 
an obligation for other than a public 
purpose, as it tends to promote 
promptness and certainty in execut- 
ing and completing the work. Barber 
Asphalt Pav. Co. v. Bancroft, 167 Cal. 
185, 188 P 742. (5) A charter pro- 
vision requiring suit for the benefit 
of laborers and materialmen to be 
brought within three months after 
completion of the work and accept- 
ance thereof by the city is reasonable 
and not opposed to the policy of gen- 
eral laws. Kansas City v. New Am- 
sterdam Casualty Co,, 219 Mo. A. 2838, 
269 SW 693. 

{d] Imcreased compensation.—(1) 
The question whether a statute re- 
lating to the payment by a munici- 
pality of the increased cost of com- 
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not necessary.°? 


pleting contracts arising out of a 
state of war violates a constitutional 
prohibition against the payment of 
extra compensation to a public con- 
tractor depends, as applied to a par- 
ticular agreement, on whether the 
agreement is founded upon a substan- 
tial consideration. Holbrook, ete., 
Corp. v. New York, 277 Fed. 840; 
McGovern v. New York, 234 N. Y. 377, 
138 NE 26, 25 ALR 1442. (2) If the 
promise of the municipality is invalid 
under the constitutional prohibition, 
the statute cannot make it valid. 
McGovern v. New York, supra. (3) 
Extra compensation generally see in- 
fra §§ 2600-2603. 

Validity of statutes: 

Limiting hours of labor of employees 
of contractor see Constitutional 
Law §§ 906, 1093. 

Prohibiting employment of aliens by 
goece tc see Constitutional Law 
83. Hunter v. Roseburg, 80 Or. 

588, 156 P 267, 157 P 1065. 

84. Jahn Contracting Co. v. Seat- 
tle, 74 Wash. 298, 133 P 458 (contract 
for construction of street railway). 

85. Construction of statutes gen- 
erally see Statutes [36 Cyc 1102]. 

8544. Cal.— Ede v. Cogswell, 79 
Cal. 2785 21 0P 6X 

Ill.—Chicago v, Hanreddy, 211 Ill. 
24, 71 NE 834. 

Mo.—Pryor v. Kansas City, 153 Mo. 
135, 54 SW 499. 

N. Y.—Guidet v. New York, 12 Hun 
566; Brown v. New York, 3 Thomps. 


& C, 155 [rev on other grounds 63 
N. Y. 239]. 

Oh.—Hubbard v. Norton, 28 Oh. 
St. 116, 


Pa.—Saltsman vy. Olds, 215 Pa, 336, 


64, A 552; McCafferty v. Steel, 12 
Phila. 236. 

86. Rockford v. Schultz, 296 Ill. 
254, 129 NE 865; Tompkinsville v. 


Miller, 195 Ky. 148, 241 SW _ 809; 
Nelden vy. Clark, 20 Utah 382, 59 P 
524, 77 AmSR 917, 

[a] Modification.—L. (1919) p 884, 
authorizing patented articles to be 
specified for paving a public street, 
if the specifications provide an alter- 
native method, so that competition 
may be had between different types 
of material answering the same gen- 
eral purpose, was intended to modify 
Local Improvement Act § 74, which 
had been construed to prohibit mu- 
nicipalities from specifying patented 
articles in letting contracts for the 
construction of local improvements. 
Rockford yv, Schultz, 296 Tll. 254, 129 
NE 865, 

87. Red Wing Sewer Pipe Co. vy. 
Pierre, 36S. D. 276, 154 NW 719. 

88. In re Lange, 85 N. Y. 3807; 
Haughwout vy. New York, 2 Abb. Dec. 
(N. Y.) 344, 2 Keyes 419; Bartles- 
ville v. Keeler, 107 Okl. 14, 229 P 450; 
Utah Sav., etc., Co. v. Salt Lake City, 
44 Utah 150, 1388 P 1165. 

[a] “Doing work by contract” de- 
fined see Doing Work by Contract 
19. €o U.. p 884. 

89. Chicago v. Hanreddy, 211 Ill. 
24, 71 NE 834; Centralia v. Norton, 
140 Ill. A. 46; In re Robbins, 82 N. Y. 
131 [rev 20 Hun 530]; Matter of 


[§§ 2484-2485 


ing parts of the same statute, the general intent of | 
the statute, taken as a whole, is controlling.** 

[§ 2485] 2. Necessity of Contract. 
of a public improvement by a municipality 1s usu- 
ally required by charter, statute, or ordinance to 
be done by contract,’% at least where the expendi- 
ture involved exceeds a specified sum.*® 
the charter or statute imposing the requirement 
creates certain exceptions;®° but the courts will 
not read an exception into the statute.%t 
sence of an applicable requirement, a contract is 


The making 


Sometimes 


In the ab- 


Emigrant -Industrial Sav. Bank, 75 
N. Y. 388; Boas v. New York, 85 Hun 
311, 32 NYS 967; Smith v. New York, 
82 Hun 570, 31 NYS 783 [aff 145 N. Y. 
641 mem, 41 NE 90 mem];. In re 
Newton, 19 Hun (N. Y.) 470. 

[a] Mandatory statute—(1) A 
statute requiring any work or other 
public improvement, where the ex- 
pense thereof shall exceed five hun- 
dred dollars, to be let to the lowest 
responsible bidder is mandatory. See 
infra § 2490. (2) No discretion is 
conferred upon the city or any of its 
officers as to whether the work or 
improvement shall be constructed 
under contract or by day _ labor. 
Chicago v. Hanreddy, 211 Ill. 24, 71 
NE 834. (3) A city is not justified 
in assuming and itself doing the 
work by day labor in case of an 


emergency. Centralia v. Norton, 140 
Til, A. 46, 54. é 
90. In re Robbins, 82 N. Y. 131 


[rev 20 Hun 530]; Matter of Emi- 
grant Industrial Sav. Bank, 75 N. Y. 


388; Haughwout v. New York, 2 
ener Dec. (N. Y.) 344, 2 Keyes 
419. 

{a] Construction and application 


of exception.—(1) A statute which- 
permits the common _ council, by 
three-fourths vote, to dispense with 
a contract as to work necessary to be 
done to complete or perfect a par- 
ticular job, applies to a job partly 
finished, and where something is 
necessary to its completion, but not 
to a whole job or to a new and origi- 
nal undertaking. Haughwout v. New 
York, 2° -Abb.” Dect, | CNS XY.) 84a 
Keyes 419. (2) Also under the stat- 
ute the action of the council must 
precede the doing of the work, 
Haughwout v. New York, 2 Abb. Dec. 
(N. Y.) 344, 2 Keyes 419. (3) Where 
work is done without the necessary 
contract no subsequent attempted 
ratification by the common council 
can give the person performing the 
work any claim to compensation. 
Haughwout .v. New York, 2 Abb. 
Dec. (N. Y.) 344, 2 Keyes 419. 

91. Chicago v..Hanreddy, 211 Ill. 
24, 71 NE 834. 

[a] | XNustration—“We find no‘au- 
thority for reading into said section 
an exception to the effect that where 
a_ valid contract has been let after 
advertising for bids, and the con- 
tractor has abandoned the work, the 
city may complete the work by day 
labor, where the cost of the unfin- 
ished work will exceed the sum of 
$500. . . . The statute is in general 
terms and applies to all public im- 
provements where the costs exceed 
$500, and the fact that a contract for 
the-improvement had once been let 
and the work abandoned before com- 
pletion, if the cost of completing the 
same will exceed the sum of $500, 
does not authorize the municipality 
to complete the improvement by day 
labor, but a contract for its comple- 
tion must be let.” Chicago v. Han- 
reddy, 211 Ill, .24, 33, 71 NE: 834, 

92. Ark.—Cherry vy, Bowman, 106 
Ark, 39,°152° Sw 133. ; 

Cal.—Perry v. Los Angeles, 157 Cal. 
146, 106 P 410 [expl Matthews v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 2486-2487] 


[§ 2486] 3. Authority To Contract®*—a. In Gen- 
eral. Power to make improvements, given in general 
terms, carries with it implied authority to make 
On the other hand, where the 
municipality is without authority to make the im- 
provement in question, a contract therefor is in- 
Any charter or statutory limitation upon 
the power to contract must be observed,®® and a 
failure to do so in a material respect will render 
Some courts hold that a con- 


contracts therefor.°* 


valid.® 


a contract void. 


Livermore, 156 Cal. 294, 104 P 308, 
and foll Fox v. Hubbard, 157 Cal. 153, 
106 P 413]. 
Fla.—Geiger v. Filor, 8 Fla. 325. 
Ind.—Cummins v. Seymour, To 100: 


491, 41 AmR 618. 

La.—Monroe v. Johnson, 106. La. 
350, 30 S 840. 

Wiash.—Malette v. Spokane, 77 
Wash. 205, 137 P 496, 51 LRANS 
686, AnnCasil915D 225. 

[al Charter provisions.—(1) 


contract is not necessary where the 
question of the power of the city to 
do the work or make the improve- 
ment itself without the medium of 
a contractor depends solely upon the 
provisions of its charter, and the 
charter confers power On the city to 
do the work or make the improve- 
ment in question. and does not ex- 
pressly prescribe that a _ contract 
Shall be let nor expressly or by 
necessary implication prohibit . the 
doing of the work otherwise than 
by contract. Perry v. Los Angeles, 
157 Cal. 146, 106 P 410 [foll Fox v. 
Hubbard, 157 Cal. 153, 106 P 413]. 
(2) Charter requirements that all 
contracts for the erection or con- 
struction of public buildings or im- 
provements shall be let and entered 
into in a certain manner do not pro- 
hibit the city from doing the work 
itself by day’s labor under the direc- 
tion of its officers but mean simply 
that if a contract is made it shall 
be let and entered into in the manner 
prescribed. Perry v. Los Angeles, 
157 Cal. 146, 106 P 410; Home Bldg., 
etc,, Co. v. Roanoke, 91 Va.52,, 20 
SE 895, 27 LRA 551. To same effect 
State v. Wallschlaeger, 137 Wis. 
136, 118 NW 643, 

{b] Repairs.—Substantial repair 
of a pavement falls within a city or- 
dinance requiring repairs to be done 
by the supervisors of the highways, 
by means of labor, and not by con- 
tract when it is not a renewal or sec- 
ond construction. Lea/ v. Philadel- 
phia, 32 LegInt (Pa.) 292. 

93. To contract generally see su- 
pra § te et seq. 

94, U. S.—Hitchcock vy. Galveston, 
96 U. S. 341, 24 L. ed. oY Cunning- 


ham v. Cleveland, 98 Fed. 657, 39 
CCA 211, 
Ala.—Greenville Greenville 


weet Works Co., 125. ‘Ala. 625, 27 S 

Mass.—Webb Granite, etc., Co. v. 
Worcester, 187 Mass, 385, 73 NE 639. 

Minn.—Crookston v. Crookston 
Water Works, etc., Co., 150 Minn. 
347, 185 NW 380; State v. Ely, 129 
Minn. 40, 151 NW 545, AnnCas1916B 
189. 

Mo.—Carthage v. Cowgill, ete., 
Milling Co., 156 Mo. 620, 57 SW 1008; 
Seaboard Nat. Bank v. Woesten, 147 
Mo. 39, 48 SW 939, 48 LRA 279. 

N, J.—Schefbauer v. Kearney, 57 
N. J. L. 588, 31 A 454; Hackensack 


Water Co. v. Hoboken, 51 N. J. L. 
220, 17 A 307. 
N. Y.—Greene v. New York, 60 


N. Y. 303 [rev 1 Hun 24, 3 Thomps. 
& C. 753]; Brundage v. Portchester, 
31 Hun 129 [aff 102 N. Y. 494, 7 NE 
398]; Cumming v. Brooklyn, 11 Paige 


596. 
Okl.—Jones v. Holzapfel, 11 Okl. 
405, 68 P 511. 


Pa.—Hummelstown vy. Brunner, 2 
[44x F219 


MUNICIPAL CORPORATIONS 


Bodies.+ 


in the couneil.? 


Dauph. Co. 376. 
re eee v. Heard, 54 Tex. 
20. 

{a] Reason for rule.—Hven though 
the statute authorizing the improve- 
ment does not in terms. direct 
whether the work shall be done by 
contract or otherwise, yet as it is 
manifest that some agency must be 
employed for the actual execution of 
the work, the power to make con- 
tracts for that purpose is necessarily 
implied. Greene v. New York, 60 N. 
Y. 303 [rev 1 Hun 24, 3 Thomps, & 
C.753]. . 

[b] Effect of -statutes imposing 
duty on street railroad company.— 
Where, under its general duty and 
obligation imposed by statute, a city 
has the right, in the first instance, 
to do all paving and make repairs to 
its highways as it sees fit, a contract 
by it for paving all of a street ex- 
cept eight inches outside and four 
inches inside the street railway 
tracks, is not rendered ultra vires 
by another statute providing that a 
street railroad company shall pave 
that portion of the street occupied by 
its tracks and eighteen inches outside 
of its rails. Warren Bros. Co. v. Tay- 
lor, 29 R. I. 96, 69 A 303. 

Power to make improvements see 
supra §§ 2268-2331. 

95. Swift Current v. Leslie, 13 
Sask. L. 176, 52 DomUlR 532, [1920] 
1 WestWkly 467 (improvement out- 
side of municipal limits for the bene- 
fit of private individuals and not re- 
quired in the public interest or for 
the public benefit). 

96. N. Y.—Hendrickson v. New 
York, 160 N. Y. 144, 54 NE 680; Mc- 
Donald v. New York, 68 N. Y. 33, 23 
AmR 144 [aff 1 Hun 719, 4 Thomps. 
& C, 177]; Donovan v. New York, 33 
N. Y. 291 [rev 44 Barb. 180, 19 AbbPr 
58]; Gage v. New York, 110 App. Div. 
403, 97 NYS 157; Happel v. Blessing, 
37 Mise. 47, 74 NYS 801. 

Oh.—Lanecaster v. Miller, 58 Oh, 
St. 558, 51 NE 52; Strack v. Ratter- 
man, “E8i1Oht!* Cit. Ct36,/ 9 Ohi Cix: 


Dec. 862. 
Pa.—Long v. Dickinson, 10 Phila. 
108. 


Tex.—Noel v. San Antonio, 11 Tex. 
Civ. A, 580, 33 SW 263 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis, 85, 99 NW 603, 106 
AmSR 931. 

Can.—McDougall v. Windsor Water 
Commnsi 13h! Cane sS2' C8262) Canty 
TOccNotes 366. x 

Limitation on power to contract 
generally see supra §§ 2125-2130. 

Limitation upon authority of par- 
ticular officer or body see infra 
§ 2487. 5 

97. See cases supra note 96. 

98. Whittaker v. Huntington, 
W. Va. 422, 107 SH 121. See also su- 
pra § 2128. 

99. Stewart v. Council Bluffs, 50 
Iowa 668; Wheeler v. Sault Ste. Ma- 
rie, 164 Mich. 338, 129 NW 685, 35 
LRANS 547. See also supra § 2128. 

[a] Reasons for rule.—‘‘Whether 
a Lite should make a given improve- 
ment or not often calls for the exer- 
cise of a wise discretion, and we do 
not think that the city government 
ean be allowed to divest itself of 
such discretion. It should, we think, 
be at liberty at all times to correct 
its mistakes, if it makes any, and 
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tract of a city with an individual whereby the city 
binds and obligates itself to make or complete a 
certain improvement is within its power,®® but other 
courts arrive at the opposite conelusion.*? 

[§ 2487] b. Authority of Particular Officers or 
The authority to make contracts for mu- 
nicipal improvements is usually regarded as vested 


However, when not restricted by 


statute, the council may empower a board or com- 
mittee to make a contract which will bind the city ;* 


especially to change its action or de- 
termination when required by a 
change of circumstances. The mak- 
ing of an improvement may seem to 
be expedient at one time and inex- 
pedient later. The price of labor 
and materials may advance. Unfore- 
seen difficulties may arise in the 
character of the work. Some shift 
may be discovered that will answer 
at least a temporary purpose. The 
city treasury may be depleted by fire, 
robbery, defaleation, or some ex- 
traordinary and unforeseen expendi- 
ture. ... There is no necessity for a 
city to obligate itself to a citizen to 
make an improvement. The’ neces- 
sity of obtaining a right of way does 
not create a necessity to enter into 
such obligation. If a city needs a 
right of way for an improvement it 
should obtain it, as it obtains other 
things which it needs, by paying its 
money value, and not by contracting 
to do something whereby it shall be- 
come subjected to an indefinite lia- 
bility for failure. The power con- 
tended for is. not only unnecessary, 
but its exercise might be disastrous 
to a city.” Stewart v. Council Bluffs, 
50 Iowa 668, 670. 

1. Cross references: 
Authority and duty to execute for- 

mal contract see infra § 2530. 
Personal interest of municipal officer 

see supra § 2169 et seq. 
With respect to contracts generally 

see supra § 2152 et seq. 

2. Ark.—Venable v. Plant érville,: 
130 Ark. 477, 198 SW 106. 


Cal.—Stockton vy. Creanor, 45 Cal. 
643. 
Ind.—State v. Michigan, 138 Ind. 


455, 37 NE 1041. 
Minn.—Starkey v. Minneapolis, 19 
Minn, 203. 
Mo.—Fayette v. Rich, 122 Mo. A. 
145, 99 SW 8. 
And see Washington v. Faver, 155 


Ga, 680, 117 SE 653 (mayor and 
council). 
[a] Extent of power.—Where a 


municipal charter expressly author- 
izes the mayor and council, in their 
discretion, to pave the streets of the 
city and to do so by contract, they 
have, in this respect, the power to 
make all contracts which natural 
persons could make and to: do all 
things which may be required for the 
proper execution of the power. Wash- 
ington v. Faver, 155 Ga. 680, 117 SE 
653. 

3. Ga.—Wiashington v. Faver, 155 
Ga, 680, 117 SE 653. 

N. Y.—Donovan v. New York, 33 
N. Y. 291 [rev 44 Barb. 180, 19 AbbPr 
58]; Press Pub. Co .v, Holahan, 29 
Misc. 684, 62 NYS 872. 

ge ne v. Columbus, 86 Oh. 
St. 16 


Par Ecmaeke v. Philadelphia, 23 Pa. 
Co, 212. 
Wash.—Woldenberg v. Sampson, 


55 Wash, 152, 104 P 184. 

See also supra §§ 2164-2166. 

[a] Ministerial act.—‘“‘When the 
city council had decided to pave these 
streets, then they could delegate the 
making and the execution of any 
necessary agreement for this paving 
to a committee composed of council- 
men. The making of the contract 
for the paving was a ministerial act 
which a committee of council could 
be empowered to perform,” Wash- 
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but a committee empowered to make a contract can- 
not authorize its chairman to do so.* 
ity to bind the city by contract for improvements, 
or at least a certain class of improvements, is some- 
times vested by charter or statute in a particular 
board, commission, or officer;° and sometimes ap- 
proval of such contracts by another board, commis- 
sion, or officer is expressly required ;° 
so provided, 7 such contracts need not be approved 
by the council,’ nor, unless so provided,? need they 
be authorized or directed by the council.?° 
of a board, commission, or officer to bind the munici- 
pality by contract depends on express grant." 
Charter or statutory limitations on the power of 
the council or other board, committee, or officer to 
contract must be observed;?? but if a department 
of a city forms an independent governmental agency 


ington y. Faver, 155 Ga. 680, 686, 117 
SE 653. 

{b] Contract for construction of 
sidewalk.—The city council, after de- 
termining that a new sidewalk shall 
be constructed, and fixing its charac- 
ter, has: power to delegate to a com- 
mittee the power to contract for the 
work. Woldenberg v, Sampson, 55 
Wash, 152, 104 P 184. 

[ec] Record authority of agent.— 
Where the council employs an agent 
to contract in its behalf, property 
owners will not be bound, unless the 
authority of such agent appears of 
record. Barker v.. Southern Constr, 
Co., 47 SW 608, 20 KyL 796. 

4 Curtis v. Portland, 59 Me. 483. 

5. Cal.—Crowe v. Boyle, 184 Cal. 
117, 198 P 111; Hayes v. Handley, 182 
Cali 2 Laelen ©: 952. 


Mass.—McGovern v. Boston, 229 
Mass, 394, 118 NE 667. 
Mo.—Heman y. St. Louis, 213 Mo. 


538, 112 SW 259 .(board of sheesh 
improvements in certain cases 

N. Y.—Walter v. McClellan, 190 
N. Y. 505, 83 NE 1133; Reilly v. Al- 
bany, 112 N. Y. 30, 19 NE 508; Pe- 
terson v. New York, 194 N. Y. °437, 
87 NE 772 (aqueduct commission- 
ers); Walter v. McClellan, 113 App. 
Div. 295, 99 NYS 78; Bradley v. Van 
‘Wyck,. 65 App. Div,: 293; . 72° :-NYS 
1034; Ellis v. New York, 1 Daly 102; 
McCutcheon vy. Terminal Station 
Commn., 88 Misc. 148, 150 NYS 850 
{aff 168 App. Div. 301, 154 NYS 711 
(aff 217%. N. Y. 127, 114,-NE 661)]. 

Oh.—Newark v. Fromholtz, 102 Oh. 
St. 81, 130 NE 561 (director of public 
service); State v. Roebuck, 2 OhN 
PNS 688. 

Pa.—Potts v. Philadelphia, 
Dist. 728. 

See Sulphur Springs Water, etce., 
Impr. Dist. v. Galbraith, (Ark.) 185 
SW 474 (water and light improve- 
ment districts may enter unon con- 
tracts only through their boards of 
commissioners). 


6 Wellman y. Reilly, 81 N. H. 
389, 127 A 875 (mayor); Newark, v. 
Fromholtz, 102 Oh. St. 81, 130 NE 


561 (board of control where contract 
exceeds a certain amount). 

7 Greenwood v. Morrison, 
Cal. 350, 60 P 971; Stevens v. Hart- 
ford Water Comrs., 102 Conn. 218, 
128, A 713; Murphy y. Louisville, 9 
Bush (Ky.) 189; Chicago Bridge, 
etc., Co. v. West Bay City, 129 Mich. 
65, 87 NW 10382. 

8. Iowa.—Dewey v. Des Moines, 
101 Iowa 416, 70 NW 605. 

Ky. —Louisville Bad. of 
Works v. Selvage Constr. Co., 79 SW 
1182, 25 KyL 2098; Joyce v. Falls 
City Artificial Stone Co., 64 SW 912, 
23 KyL 1201. 

Mich.—Detroit v. Public Lighting 
Commn., 101 Mich. 362, 59 NW 654. 

N. Y.—Nelson v. New York, 63. N. 
Yr 5 30. 

Oh.—Akron. v.. Dobson, 81 Oh, St, 
66, 90 NE 123 (contract which has 
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Also author- 


but, unless 


Power 


main.?? 


been authorized by the council). 

9. Newark v. EKromholtz, 102 Oh. 
St. 81, 130 NH 561 (contract made by 
director of publie service and involy- 
ing an expenditure of over five hun- 
dred dollars). 

{a] New authorization for second 
contract.— Where the director of pub- 
lic service has entered into one con- 
tract under the authorization and di- 
rection of the council, he is precluded 
from entering into another contract 
covering the same subject matter 
without the affirmative and proper 
authorization and, direction of the 
council to make such other contract, 
Newark v. Fromholtz, 102 Oh. St. 81, 


130 NE 561. 


Moran y. Thompson, 20 Wash. 
525,.56 <P 29. 
Interference with discretion. 
—Under a charter authorizing a 
board of public works to advertise 
for bids for public improvements, 
open and approve the same and let 
contracts to the lowest bidder, the 
council has no authority to instruct 
the board to enter into a contract 
or otherwise to interfere with its 
discretion in such matters, Moran 
v. Thompson, 20 Wash. 525, 56 P 29, 

11. Hartford v. Hartford Electric 
Light ‘Co.,° 65 Conn. 324, 32 A 925; 
State v. Ramsey County Dist. Ct., 32 
Minn, 181, 19 NW 1732; Blank v. 
Kearney, 44 App. Div. 592, 61 NYS 
79; Saltsman vy. Olds, 215 Pa. 336, 64 
A 552 

[a] Authorized contract.—A char- 
ter provision conferring power on the 
board of public works to contract for 
doing any work ordered by the city 
council to be done in or upon any 
streets is sufficient to confer author- 
ity on the board to contract for con- 
structing a traffic tunnel under a 
street, the construction of the tunnel 
being naturally and properly de- 
seribed as “work.in’” a street. Hayes 
v. Handley, 182 Cal. 273, 187 P 952. 

[b] Unauthorized contracts. —(1) 
Under a’ contract and specification 
authorizing the town engineer to su- 
pervise and direct the work and to 
settle disputes arising out of the con- 
tract, he is not authorized to enter 
into a new and independent contract 
binding upon the town. Giardini v. 
Dover, (N. J. Sup.) 128 A 798. . (2) A 
contract entered into by a _ school 
board is not a valid contract binding 
on the city, when the statutes re- 
quire the contract to be let by the 
board of public works or such officers 
as shall be designated to perform its 
duties and the council has not taken 
the official action prescribed by stat- 
ute to designate another board or 
other officers to perform the func- 
tions and duties of the board of pub- 
lic works, even though it has author- 
ized the school board to construct 
the building in question. Hoeppner- 
Bartlett Co. v. Rhinelander, 142 Wis. 
229, 125 NW 454. (8) Neither the 
mayor nor a street committee of the 


it is not subject to provisions of the charter.? 
contracting for a municipal improyentent, a board is 
generally held to act as agent of the city,'* but 
this rule does not apply to state officers, authorized . 
to make such contracts, as distinguished from mu- 
nicipal officers.*® 
nicipality through its council, a board, commission, 
or officer are bound to ascertain whether such bodies, 
officers, or agents have power to act,'® and to take 
notice of the limits of their authority.” - 
[§ 2488] 4. Conditions Precedent.'® 
pality may contract for work to be done on prop- 
erty not yet acquired by it but which may be 
acquired hy exercising the power of eminent do- 
Also a contract may be made in advance 
for the repair of a street which is not yet defec- 
tive;?° and a contract for the construction of a 


[§§ 2487-2488" 


In 
Persons contracting with a mu- 


A munici- 


council has power to contract in the 
absence of authorization by the coun- 


cil. Venable v. Plummerville, 130 
Ark. 477, 198 SW 106. 

12. Covington V.. WiOOGS, 11 vicyy 
Op: “216. 


Limitation of power to contract see 
supra § 2486. 

13. Bigler y. New York, 5 AbbN 
CaSHEN. Vey ote 2 

14. Stevens v. Hartford Water 
Comrs., 102 Conn, 218, 128A 713; 
Arzonico v. West New York Bd. of 
Education, 75 N. J. L. 21, 69 A 450;, 
Reilky v. Albany, 112 N. Y. 30, 19 NE 
508; McDougall v. Windsor Water 
Comrsi31* Can." S: C...326;- 21 CanLT 
OccNotes 366. 

15. McGovern v. Boston, 229 Mass. 
394, 118 NE 667. 

[a] Members of the Boston Rapid 
Transit Commission, in making con-' 
tracts for the construction of the 
Dorchester Tunnel, under St. [1911] 
ec 741 § 17, were not servants or 
agents of the city but acted as public 
officers. McGovern v. Boston, 229 
Mass, 394, 118 NE 667. : 

16. Turner v. Bridgeport, 55 Conn. 
412, 12 A 520; Boston Blectric Co. v. 
Cambridge, 163 Mass. 64, 39 NE 787; 
Schumm v. Seymour, 24 N. J. Eq. 


148. 

17. Murphy v. Louisville, 9 Bush 
(Ky.) 189; Covington v. Woods, 11 
Ky. Op. 216; Lincoln County, etce., 
Irr. Dist. v. McNeal, 60 Nebr. 613, 
83 NW 847; Hurley v. Trenton, 67 
N. J. L. 350, 51 A 1109; Keeney vy. 
Jersey City, 47 N. J. L. 449, 1 A 511; 
Donovan v. New York, 33 N. Y. 291 
[rev 44 Barb. 180, 19 AbbPr 58]. 
See also supra § 2167, 


18. Preliminary proceedings gen- 
erally see supra § 2386 et seq. 
19. De Mello v. Wilson, 28 Ha- 


waii 298; Coonan vy. Cape Girardeau, 
149 Mo. A. 609, 129 SW 745. 

[a] Sewers in private property.— 
“That the plans as they stood called 
for sewers across private lots, did 
not preclude the city from contract- 
ing for the construction of the sew- 
ers; for, as a last resort, it could 
employ its power of eminent domain, 
or probably might divert the route.” 
Coonan v. Cape Girardeau, 149 Mo. A, 
609, 619, 129 SW 745. 

20. Barber Asphalt Pav. Co. v. 
coe ee 141:Mo, A: 422, 125 SW 
LV75.) 

{a] Charter provision construed. 
—In construing a charter provision 
permitting the city to contract for 
the repair of the driveway parts of 
its streets, in a manner to be. pro- 
vided by ordinance for a period not 
exceeding two years, and requiring 
the common council, before so doing, 
to declare by resolution that such 
work is necessary and the length of 
time the contract is to be let, it was 
held that the council could contract 
in advance for repairs to be made 
to a street during a future period not: 
exceeding two years, although the 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


§ 2488] 


“sewer is not rendered invalid by the fact that the 
city has provided no outlet for the sewer.?1 
not provided otherwise by charter or statute, a con- 
tract for a municipal improvement may be made 
before the passage of an ordinance ordering the 
or the taking of action to assess 
The fact that a contract in pursu- 
ance of ordinance was made before the expiration 
of time allowed the mayor to veto the ordinance will 
not render it invalid.** Also where a certain petition 
by property owners is filed before the expiration of 
the statutory period allowed therefor, the contract 
for the improvement may properly be made before 
the expiration of such period ;?° and under a charter 
provision that improvements shall be made either 
on petition or on recommendation of a particular 


22 


work to be done,?? 
the benefits.?* 
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When 


board, the passage of an ordinance at the recom- 


street was not then defective, the 
requirement of a declaration by reso- 
lution that the work is necessary 
meaning no more than that there is a 
present necessity for providing by 
contract for repairs to be made 
within the period fixed by the reso- 
lution. Barber Asphalt Pav. Co. v. 
Tomlinson, 141 Mo. A. 422, 125 SW 
1175. 

21. Dunker v. Des Moines, 156 
Iowa 292, 136 NW 536. 

[a] It will be presumed that the 
eity will, at the proper time, provide 
such an outlet as will make the sewer 
serviceable. Dunker v. Des Moines, 
156 Iowa 292, 1386 NW' 536. 

22. Smith v. Westport, 105 Mo. A. 
221,79 SW. 725. 

23. Cherry v. Bowman, 106 Ark. 
39, 152 SW 133; Peo, v. Buffalo, 131 
App. Div. 545, 115 NW 1057 [aff 196 
N. Y. 518 mem, 89 NE 1109 mem]. 


24. Harris v. St. Joseph, 99 Fed. 
246. 
25. State v. Dahlman, 100 Nebr. 


416, 160 NW 117 (petition designat- 
ing material for paving). 


26. Sheehan v. Martin, 10, Mo. A. 
285. 

27. See supra §§ 2386-2483. f 

23. Ind.—Johnson vy. Indianapolis, 
16 Ind. 227. 


Iowa.—Citizens’ Bank v. Spencer, 
126 Iowa.101, 101 NW 643. 

Mo.—Saxton vy. St. Joseph, 60 Mo. 
153; Perkinson v. St. Louis, 4 Mo. 
A, 322. 

Nebr.—Murphy v. Plattsmouth, 78 

ebr. 163, 110 NW 749. 

Ne Y.—Ward v. Kropf, 207 N. Y. 
467, 101 NE 469; Kuhn v. Buffalo, 84 
Misc. 157, 145 NYS 910; Eno v. New 
York, 53 HowPr 382 [aff 7 Hun 320]. 

Okl.—Muskogee vy. Nicholson, 69 
Okl. 273, 171 P 1102. 

Wis.—Hall_v. Chippewa Falls, 47 
Wis. 267, 2 NW 279. " 

[a] Tlustrations.—(1) A_ failure 
to estimate the cost of the improve- 
ment as required by statute renders 
the contract for the improvement 
void. Murphy v. Plattsmouth, 78 
Nebr. 163, 110 NW 749; Muskogee v. 
Nicholson, 69 Okl. 273, 171 P 1102. 
(2) Where the plans and specifica- 
tions for a refrigeration system in a 
municipal market are ambiguous and 
indefinite and do not show whether 
a vertical or horizontal pump is re- 
quired, a contract based thereon is 
unsustainable as against attack by a 
taxpayer. Kuhn vy. Buffalo, 84 Misc. 
157, 145 NYS 910. (38) A contract or 
employment for the preparation or 
furnishing of plans and specifications 
is not binding on the municipality 
where such plans and specifications 
have never been approved by the 
proper board or Officer as required by 
charter or statute. Hildreth v. New 
York, 138 App. Div. 103, 122 NYS 
1053 [aff 203 N. Y. 644 mem, 97 NE 
1106 mem]; Withers v. New York, 
123 App. Div. 283, 107 NYS 955 [aff 
193 N. Y. 668 mem, 87 NE 1130 
mem]. 

[b] Amy radical departure from 


the prescribed mode for the initia- 
tion of street improvement proceed- 
ings will result in a void contract. 
Osburn v. Stone, 170 Cal. 480, 150 P 
367. 


29. Baird v. New York, 83 N. Y. 
254. : 
30. Ward v. Kropf, 207 N. Y. 467, 


101 NE 469. - 

Recovery on invalid contract gen- 
erally see infra § 2559. 

31. Cowen v. West Troy, 43 Barb. 
(N. Y.) 48. 

32. Johnson wv. Indianapolis; 
. 227; Swift v. Williamsburgh, 24 
. CN. Y.), 427;, Rork v. Smith, 55 
Wis. 67, 12 NW 408. 

33. See cases infra this note. 

[a] Contracts held not defeated.— 
(1) A technical irregularity in the 
notice required by charter will not 
defeat a contract. Portland Lumber- 
ing, -etc.; Co. v. East. Portland; 18 
Or, 21, 22 (P 5386,,6' LRA. 290.-./(2) 4A 
mistake in publishing an ‘ordinance 
to proceed” with a paving improve- 
ment, where such mistake is con- 
fined to misstating the pro rata pro- 
portion or percentage of the cost of 
the improvement to be assessed 
against abutting property, is not a 
defect fatal to the legality of the 
publication or the ordinance, and a 
contract authorized and directed to 
be entered into by the terms of such 
ordinance will not be held to be in- 
valid for that reason. Newark vy. 
Fromholtz, 102 Oh. St. 81, 130 NE 
561. (3) A municipal improvement 
contract is not rendered invalid 
merely because the resolution direct- 
ing the advertisement for bids was 
passed before the expiration of ten 
days after publication of the ordi- 
nance authorizing the improvement, 
and hence before the ordinance went 
into effect, where the date fixed in 
the advertisement for bids was after 
the ordinance became _ operative. 
Wethling v. Orange, (N. J. Sup.) 110 
A 133. (4) Also where, subsequent 
to the passage of a resolution of 
necessity for street paving, a resolu- 
tion ordering the construction of the 
improvement was passed by the coun- 
cil, but not signed by the mayor, the 
fact that, before the latter resolution 
became operative, by reason of the 
lapse of fourteen days without the 
mayor’s ‘signature, one of the publi- 
cations of notice to bidders was 
made, did not cause the council to 
lose jurisdiction to make a _ valid 
contract for the improvement. Mes- 
ser v. Marsh, 191 Iowa 1144, 183 NW 
602. (5) A contract for the grading 
of a street is not ultra vires merely 
because condemnation proceedings 
through which the city attempted to 
acquire-an easement for slopes along 
such street were not consummated 
prior to the passage of an ordinance 
directing the street to be graded. 
Keough v. St. Paul, 66 Minn. 114, 68 
NW 843. (6) Where it was held on 
appeal that a city ordinance by 
which the city contracted with a 
reclamation company for the con- 


16) 
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mendation of such board relieves the contractor from 
any obligation to inquire as to the ground upon which 
the work was ordered.?® 
failure to comply with charter or statutory require- 
ments in proceedings for improvements renders the 
same invalid,?* contracts made in pursuance thereof 
are void;”* the contractor acquires no rights under 
the contract”? and cannot recover, either on the con- 
tract®° or upon quantum meruit,*t for work per-- 
formed under the contract, it being incumbent upon 
him to see that the preliminary steps required , by 
law have been taken.*? 
errors, or irregularities in the preliminary proceed- 
ings have been held, under some circumstances, not 
to defeat the contract,** the rights of the contrac- 
tor,** or the rights of persons who have furnished 


On the other hand, since 


However, certain defects, 


struction of a water distribution 
system was invalid for improper in- 
terest of the members of the council, 
such determination did not neces- 
sarily invalidate a contract between 
the city and an individual for the 
construction of the system, in which 
it was not shown that the’ council 
had. any interest. Gantenbein vy. 
Pasco, *(Wash.) 138% "PR “464. (7) 
Where, under charter or statutory 
requirements, a certificate that the 
requisite funds are available must 
be given by the proper financial offi- 
cer of the municipality before the 
contract is made (see supra § 2384), 
(8) the validity of the original con- 
tract is not affected by the volun- 
tary practice of the city in giving 
supplementary contracts and certifi- 
cates to cover an excess developing 
on unit basis contracts (Cleveland v. 
Walsh Constr. Co., 279 Fed. 57 [aff 
271 Fed. 7017). (9) “On. collateral 
attack irregularities will not make 
void the proceeding and the contract 
for the improvement: of a street.” 
Martindale v. Rochester, 171 Ind. 
250, 263, 86 NE 321. 

Nonjurisdictional see supra passim 
§§ 2386-2482. 

34. See cases infra this note. 

[a] Rights of contractor. — (1) 
Where it appears that the jurisdic- 
tional steps have been taken upon 
which the power of the city authori- 
ties to contract depends, a contractor, 
in the absence of fraud or collusion, 
may rely on the record, and, after he 
has expended money and labor for 
the benefit of the property owner, 
the latter cannot defeat the rights 
of the contractor by proof of extra- 
neous facts. Ross v. Stackhouse, 114 
Ind. 200, 16 NE 501; Brownell Impr. 
Co. v. Nixon, 48 Ind. A. 195; 92 NE 
693, 95 NE 585; Pauls Valley v. Car- 
ter, 108,Okl. 111, 234.P 61%. But’see 
Smith vy. Rockford, 29 Oh. Cir. Ct. 
478 (under the circumstances the 
contractor was not justified in rely- 
ing upon a certificate of the village 
clerk but was bound to use due busi- 
ness caution and such reasonable 
caution as would have disclosed to 
him the facts of the case). (2) The 
right of one who has furnished ma- 
terial to the city to recover therefor 
is not prejudiced by the fact that the 
council kept no minutes. Bigelow v. 
Perth, Amboy, 25 N. J. L. 297.*5 €8) 
Where the common council author- 
ized the excavation of a street, the 
failure of the clerk to properly enter 
this upon the record of the council’s 
proceedings cannot affect the rights 
of those who, acting upon the faith 
of the authorization, excavated the 
street. Wheat v. Van Tine, 149 Mich. 
314, 112 NW 933. (4) Where, owing 
to an error in the assessor’s map, it 
appears that the required number of 
property owners have signed a_pe- 
tition, and a contract in pursuance 
thereof is made, the contractor may 
recover for his services, although the 
required number in fact have not 
signed. Schier v. Buffalo, 35 Hun 


324 [44 C.J.] 
material to the contractor to recover on his bond.*° 

[§ 2489] 5. Mode of Contracting Generally.*° A 
person entering into an improvement contract with 
a city must be presumed to know the law regulating 
the mode of contracting.®’ Public officers, when con- 
tracting on behalf of the municipality for a publie 
improvement, must comply in all particulars with 
statutory provisions prescribing the manner in which 
such contracts are required to be made,®* and a 
failure to do so renders the contract void.*® In 
the absence of a charter or statutory provision 
prescribing the mode of contracting, the contract 
may be made by any practicable method that will 
safeguard the public interests.‘° A statute provid- 
ing that the provisions of the charter shall apply 
to the letting of certain contracts renders applicable 
only the provisions of the charter itself,*t and not 
the provisions of a building code.** However, some 
municipal charters, while prescribing the method of 
contracting for public work generally,** also pro- 
vide, as to certain classes of contracts to be made 
by a specified board, that the legislative body of 
the city may prescribe by ordinance the method of 
entering into such contracts.** 

Contract made by council. Where the council is 
authorized to contract for a municipal improve- 
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ment,*® it should exercise its authority either by" 
ordinance or resolution.*¢ In some jurisdictions the 
council is required to act by by-law;** but the 
absence of a by-law does not preclude recovery 
on the contract under some circumstances.4® A con- 
tract made at a special meeting of the council of 
which some members had no notice is invalid.*® 
However, a mere informality in voting is not fatal.°° 
A provision for reference of matters of public im- 
provements to a board of public works, before final 
approval by the council, does not require reference 
of a subsidiary contract for the supervision of the 
construction of an’ improvement.®! Contracts for 
improvements need not be spread in full upon the 
journal of the council.®? In the absence of a charge 
of fraud, collusion, or undue influence, it will be 
presumed that the council acted fairly, within the 
limits of its discretion, in making a contract.®? 

[§ 2490] 6. Bids or Proposals and Award of Con- 
tract®°+—a. Competitive Bidding Generally—(1) Ne- 
cessity or Propriety—(a) In General. It is com- 
monly provided by statute, charter, or ordinance 
that, at least in certain cases, a municipal contract 
for a public work or improvement shall be let 
upon competitive bidding.®> Such a provision, when 


(N. Y.) 564. (5) Acts (1905) p 404 40. Middleton Emporia, 106] pality. Charette vy. Pointe Fortune, 51 
c 129 § 265 (Burns St. Annot. [1908] ] Kan. 107, 186 P 981. Que. Super. 7. (3) Where there is a 
§ 8959), prohibiting suits by a prop- 41. Wheeler v. New York, 122] by-law for the doing of the work, and 
erty holder to enjoin the construc-| NYS 627. an approval by resolution of the 
tion of a public improvement unless 42. Wheeler v. New York, supra. | contract as drawn, a by-law approv- 
brought within ten days from the 43. Crowe v. Boyle, 184 Cal. 117,}ing the contract is not necessary. 
letting of the contract, precludes a|193 P 111. Wilson _v. Ingersoll, 38 Ont. L.~260, 
property owner who does not bring 44, Crowe v. Boyle, supra. 11 OntW'N 247. 

suit within the prescribed period 45. See supra § 2487. : _49. London, etc., Land Co. v. Jel- 
from defeating a recovery by a con- 46. Keator v. Dalton, 29 Misc. 692,]lico, 103 Tenn. 320, 52 SW 995. 
tractor for the work because of er-|62 NYS 878. 50. Hansen vy. Anthon, 187 Iowa 
rors or irregularities which oceurred| [a] Acceptance of ordinance.—(1) | 51, 173 NW 939. 

before the contract was executed.|An ordinance requesting bids is a 51. Houston v. Potter, 41 Tex. Civ. 


Martindale y. Rochester, 171 Ind. 250, 
86 NE 321. (6) Sometimes the city 


mere offer to receive proposals, and 
a Subsequent ordinance letting the 52. 


A, 381, 91 SW 389. P 
Nevin v. Roach, 86 Ky. 492, 5 


is held liable to the contractor where 
there are irregularities in the pre- 
liminary proceedings which exoner- 
ate the property owners from lia- 
bility to assessment (Louisville v. 
Stein, 5 Ky. Op. 25) (7) and they are 
not estopped to assert their non- 
liability (Gilcrest v. Des Moines, 157 
Towa 525, 1837 NW 1072 [overr reh 
138 NW 552]). (8) Where a munici- 
pal by-law and a contract based upon 
it for the construction of certain 
works have both been annulled by 
the courts for nonobservance of the 
necessary formalities in regard to 
the publication of the by-law, but the 
subject matter of the by-law and 
contract are within the powers of 
the municipality, the opposite party 
is entitled to recover from the mu- 
nicipality the damages he has suf- 
fered from the nonexecution of the 
contract. Poutres Siegwart v. De- 
schambault, 41 Que. Super. 453, 5 
DomLR 395. 

35. Bell v. Kirkland, 102 Minn. 
213, 113 NW 271, 120 AmSR 621, 13 
LRANS 793. 

Recovery by materialmen on bond 
of contractor generally see infra §§ 
2540-2557. 


36. Essentials and requisites of 
municipal contracts generally see 
supra §§ 2181-2231. 

37. Covington v. Woods, 11 Ky. 
Op. 216. 

38. Covington v. Woods, supra; 
Dickinson v. Poughkeepsie, 75 N. Y. 


65 [aff 7 Hun 1]; Donovan v. New 
York, 33 N. Y. 291 [rev 44 Barb. 180, 
19 AbbPr 58]. 

Bids, proposals, and awards see in- 
fra §§ 2490-2515. 


Form, contents, execution, and 
filing generally see infra § 2516 et 
seq. 

39. Dickinson v. Poughkeepsie, 75 


NEP YES 6 bn Tatl7 Huntly; 


contract to the successful bidder, and 
acceptance by him, constitute the 
contract. Washington v. Mueller, 
(Mo. A.) 287 SW 856. (2) Where the 
contract is to become effective upon 
the acceptance by the other party of 
an ordinance, a written notice which 
does not literally follow the lan- 
guage of the ordinance, but neces- 
sarily implies an acceptance of its 
terms, is sufficient as an acceptance. 
Arkansas Light, etc., Co. v. Para- 
gould, 146 Ark. 1, 225 SW 435. (3) 
Were the contract can only be ac- 
cepted in its entirety an acceptance 
of part will necessarily constitute an 
acceptance of the whole. Arkansas 
Light, ete., Co. v. Paragould, 146 
Ark. 1, 225 SW 4385. 

47. O’Donnell v. Widdifield Tp., 3 
mere a 597, 21 OntWR 1, 1 DomLR 

48. See cases infra this note. 

[a] Thus, (1) despite the absence 
of a by-law, there may be a recovery 
on an executed contract under seal 
for an improvement which the coun- 
cil, by statute, is under a compul- 
sory duty to make. Witherspoon v. 
East Williams Tp., 44 Ont. L. 584, 


47 DomLR 370 [dist Mackay v. To-4 


ronto, 43 Ont, L. 17, 43: DomLR 263]. 
(2) Also, a municipal corporation, 
which contracts for municipal works 
with several persons without accept- 
ing any tender or passing any for- 
mal by-law, may be bound and held 
to pay for the work, where the terms 
of the contracts have been publicly 
discussed and adopted by the coun- 
cil; no proposal has been voted on 
nor entry made of the discussion 
merely by inadvertence; the work 
has been divided and _ distributed 
among the contractors by a vote of 
the council recorded in its minutes; 
and the works have been executed, 
accepted and used by the munici- 


SW 546, 9 KyL 819. 

53. Dubbert v. Cedar Falls, 149 
Iowa 489, 128 NW 947. 

54. For letting of contracts gen- 
erally see supra §§ 2184-2212. 

55. See statutory provisions: and 
ge infra this note and notes 56— 


[a] Effect of general laws on 
charter provisions.—(1) San Diego 
City Charter art 6 c 2 § 13 provides 
that the common council shall deter- 
mine the necessity for public im- 
provements, and that where the or- 
dinary revenues are _ insufficient, 
bonds may be issued, the proceed- 
ings for which shall be in accordance 
with the general laws relating to mu- 
nicipal bonded debts, but the charter 
is silent as to how money so raised 
shall be spent. It was held that, in 
the silence of the charter, the ex- 
penditure of the money was not a 
“municipal affair’ within Const, 
art 11 § 6, providing that city char- 
ters shall be controlled by general 
laws, “except in municipal affairs,’ 
so that the general law (L. [1901] 
c 30 § 9) followed as to the mode 
of issuing the bonds for the improve- 
ment, was controlling, and a pro- 
vision of such general law requiring 
competitive bidding was binding, 
Clouse v. San Diego, 159 Cal. 434, 114 
P 573. (2) A general statute pro- 
viding for the repaving of streets 
and clearly applicable to the city in 
question has the effect of enlarging 
a charter provision, requiring adver- 
tising and the letting of the contract 
to the lowest bidder, so as to include 
repaving within its operation. Mc- 
Govern v. Trenton, 84 N. J. L. 237, 
86 A 539. 

[b] Effect of other statutes.—A 
statute giving the property owners 
the right to petition for a particular 
kind of pavement, and prohibiting 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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applicable, is mandatory;°° unless it is complied 


with, the contract is void,5” and 
recovery against the municipality 
contract.°§ 


and of provisions requiring the 
awarded to the lowest responsible 


object of such provisions, considered together, is to 


procure competitive bidding for 
ment contracts,** and thereby to 


funds by preventing fraud, favoritism, and extrava- 


gance in their expenditure. SerOn 


the letting of a municipal contract for a public 
improvement upon competitive bidding is not neces- 


sary when not required by charter, 


the board from using any other kind 
of material unless Specifically di- 
rected by ordinance.is not intended 
to dispense with the requirement of 
competitive bidding, imposed by an- 
other statute, in cases where the 
right is exercised, Monaghan y. In- 


openers, 30 ind.> Acs 2805) 8764 UNE 
56. Cal.—Hewes v. Reis, 40 Cal. 


255. 

Colo.—Colorado Springs v. Coray, 
25 Colo, A. 460, 189 P 1031, 1037 [quot 
Cyc]. 

Ind.—Hoosier Constr. Co. v. Sei- 
bert, 63 Ind, A, 594, 114 NE 981; 
Seibert v. Indianapolis, 40 Ind. A. 
296, 81 NE 99. 

Iowa.—Wigodsky v. Holstein, 195 
Iowa 910, 192 NW 916. 

Nebr.—Fairbanks vy. North Bend, 
68 Nebr. 560, 94 NW 537. 

N. J..—Jones v. Atlantic City, 81 
N. J. Li 259, 80 A 24. 

N. Y.— Mutual L. Ins. Co. v. New 
York, 144 N. Y. 494, 39 NE 386; In re 
Emigrant Industrial Sav. Bank, 75 
N. Y. 388. 

Oh.—McCloud v. Columbus, 54 Oh. 
St. 439, 44 NE 95; Cincinnati v. An- 
chor White Lead Co., 6 Oh. Dec: (Re- 
print) 1188, 12 AmLRec 2385; Miller v. 
Pearce, 2 Cine. Super. 44, 

Or.—Twohy Bros. Co. v. Ochoco 
Irr. Dist., 108 Or. 1, 210 P 873, 880 
[quot Cyc]. 

Pa.—Dolan v. Schoen, 261 Pa, 11, 
104 A 149. 

Tex.—Ardrey v. Dallas, 13 
Civ. A. 442, 35 SW 726. 

‘fa] Valid and unrepealed ordi- 
nance.—(1) Where the charter of a 
eity neither requires nor prohibits 
the letting of a contract upon com- 
petitive bidding, the city may pass 
an ordinance providing for the letting 
of a contract by this method, and 
where it does so and the ordinance 
has not been repealed, it has no au- 
thority to ignore it and let the con- 
tract as though it had never been 
enacted. Thrasher vy. Kirksville, 
(Mo.) 204 SW 804. To same effect 
Excelsior Springs v. Ettenson, 120 
Mo. A. 215, 96 SW 701. (2) How- 
ever, it has been held that where 
charter and statutory provisions vest 
the mayor and council with discre- 
tion to contract for any material, 
either with or without competitive 
bidding, they cannot limit or sur- 
render their discretion and tie their 
hands by an ordinance. Bunker v. 
Hutchinson, 74 Kan. 651, 87 P. 884. 

Ls Cee OD S.—Hitcheock v. Galveston, 
12 F. Cas. No, 6,534, 3 Woods 287. 

Colo.—Dalby v. Longmont, 256 P 
310. 

Ind.—McEwen v. Gilker, 38 Ind. 
233. 

La.—Fox v. New Orleans, 12 La. 
Ann, 154, 68 AmD 766. 

Mich.—Whitney  v. 69 
Mich. 189, 37 NW 184. 

Nebr.—Wright v. Hoctor, 95 Nebr. 
842, 145 NW 704, 146 NW 997, 52 
LRANS 728, AnnCas1915D 967; Ful- 
ton y. Lincoln, 9 Nebr, 358, 2 NW 


Noe 
J.—Mullane v. Newark, (Sup.) 
68 a 412; Hampson vy, Paterson, 36 


\ 


Tex. 


Hudson, 


This is true both of provisions requir- 
ing a notice, request, or advertisement for bids,°® 
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there can be no 
upon an implied 


contract to be counceil.®® 


bidder,®° as the 


public improve- 
safeguard public 
tract is let.®" 
the other hand 


statute, or ordi- | plication.®® 


INE Srrole Lb 9Os 

N. Y.—Parr v. Greenbush, 72 N. Y. 
463; Brady v. New York, 20 N. Y. 
312, 18 HowPr 343 [aff 15 N. Y. Super. 
173, 7. AbbPr 234, 16 HowPr 4382]; 
Greene v. New York, 1 Hun 24, 3 


Thomps. & C. 753 [rev on other 
grounds 60 N. Y. 303]; People v. 
Stout,):23° Barb... 338,.4 -AbbPr 25; 


Christopher vy. New York, 13 Barb. 
567; Smith v. Buffalo, Sheld. 493; 
Ellis v. New York, 1 Daly 102; Grace 


age Tee 64 Mise. 130, 118 NYS 

Or.—Twohy Bros. Co. v. Ochoco 
Irr. Dist., 108 Or. 1, 210 P 873, 880 
[quot Cyc]. 

Pa.—Addis y. Pittsburgh, 85 Pa. 
379; Dolan v. Schoen, 26 Pa. Dist. 
880; Carroll. v. Philadelphia, 6 Pa. 
Dist. 397, 

[a] “fhe city council is without 


power to let a contract except upon 
competitive bidding to the lowest and 
best bidder after advertisement for 
two consecutive weeks as provided in 
the statute.” Wait v. Southern Oil, 


Gee! Co:, .209 ‘Ky. 682, 687, 273 SW 

58. Dickinson vy. Poughkeepsie, 75 
IN oY. 65°. faite th Ebi de arr yy, 
Greenbush, 72 N. Y. 463. 

59. See infra § 2499. 

60. See infra § 2510. 

61. Ida.—Seysler v. Mowery, 29 


Ida. 412, 160 P 262. 

Ill.—Siegel v. Chicago, 223 Ill. 428, 
79 NE 280, 7 AnnCas 104. 

Iowa.—Saunders v. Iowa City, 134 
Iowa 132, 111 NW 529, 9 LRANS 392. 

Kan.—National Surety Co. v. Kan- 
sas City Hydraulic Press Brick Co., 
73 Kan,-196, 84 P 1034. 

‘ Nebr,—Neumann v. Knox, 214 NW 

90. 

Wis.—Stocking v. Warren Bros. 
Co., 1384 Wis. 235, 114 NW 789. 

[a] Promotion of actual honest, 
effective competition is intended by 
such requirements. Reed v. Rock- 
liff-Gibson Constr. Co., 25 Okl. 6338, 
107 P 168, 138 AmSR 937. 

62. Ida.—Seysler v. Mowery, 29 
Ida, 412,160 “P.262. 

Ilowa.—Saunders v. lowa City, 134 


Iowa 1382, 111 NW 529, 9 LRANS 
392. 
Mont.—Ford v. Great Falls, 46 


Mont. 292, 127 P 1004. 

Nebr.—Neumann vy, Knox, 214 NW 
290. 

N. J.—McGovern v. 84 
Nia. hs oy). .80 2A B39: 

IN 24Ys; _— Brady Vv. New York, 20 N. 
Y. 312,.18 HowPr 343 [aff 15 Tn: 
Super. 173, 7 AbbPr 234, 16 HowPr 
432]. 

Okl.—Woolsey v. Tulsa, 90 OKI. 
205, 216 P 126; Reed v. Rockliff-Gib- 
son Constr. Coyn26 sO), (638, 2107. P 
168, 138 AmSR 937, 

Wis.—Stocking v. Warren Bros. 
Co., 1384 Wis. 235, 114 NW 789. 

[a] Economy and protection of 
public.—The true intent and purpose 
of such requirements is ‘‘to secure 
economy and protect the public from 
collusive contracts or favoritism or 
fraud.” Reed v. Rockliff-Gibson 
Constr7-€oi 25  OK1»-633,4 639; 1075: 
168, 138 AmSR 937, 


Trenton, 


ing competitive bidding 
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nance,®* but even though not required, yet when 
not prohibited by charter or statute, the letting of 
a contract by this method is permissible.%¢ 
times provision is made whereby a requirement of 
competitive bidding may be dispensed with by the 
To dispense with the requirement it is 
of course essential that the prescribed action by 
the council shall be taken.®¢ 
be dispensed with by approval of the mayor, such 
approval comes too late when given after the con- 


Some- 


Where bidding may 


[$ 2491] (b) Application of Requirement. A pro- 
vision requiring competitive bidding is to be strictly 
construed®*® and not extended beyond its clear im- 
Hence a provision that ‘‘street work’’ 


[b] Obtaining best contract.—The 
object of a charter provision requir- 
‘is to se- 
cure to the city the benefit and ad- 
vantage of the best contracts obtain- 
able for the proposed inrprovement 
or work.’’ Woolsey vy. Tulsa, 90 Okl. 
205, 206, 216 P 126. 

[c] Lowest reasonable cost. — 
“The purpose and intent of the law 
in requiring such contracts to be let 
or awarded to the lowest responsible 
bidder for the work, is to secure the 
public improvement at the lowest 
reasonable cost to the taxpayers.” 
Anderson v. Fuller, 51 Fla. 380, 390, 
as 684, 120 AmSR 170, 6 LRANS 

63. Iowa.—Lee. v. Ames, 199 Iowa 
1342, 203 NW 790, 


Mo.—Thrasher v. Kirksville, 204- 
SW 804. 

Nebr.—Superior v. Simpson, 114 
Nebr. 698, 209 NW 505; State v. 


Marsh, 107 Nebr, 637, 187 NW 84. 
N. Y.—Kingsley v. Brooklyn, 78 
N. Y. 200, 7 AbbNCas 28 [aff 5 Abb 
NCas 1]; A}; W. Dorel Co., Ince.- v. 
Lynbrook, 213 App. Div. 570, 210 NYS 
Wash.—Malette vy. Spokane, 77 
Wash. 205, 137 P 496, 51 LRANS 
686, AnnCas1915B 225, 68 Wash. 578, 
123 P 1005, AnnCas1913E 986. 
Bey inggon he dead v. Paull, 212 NW 
And see Bunker vy. Hutchinson, 74 
Kan, 651, 87 P 884 (where not re- | 
quired by charter or statute and an 
ordinance imposing the requirement 
is deemed not to be of binding ef- 


fect). 

64 Thrasher v, Kirksville, (Mo.) 
204. SW 804; Excelsior Springs v. 
Ettenson, 120 Mo. A. 215, 96 SW 701; 
State v. ‘Roebuck, 2 OhNPNS 688. 

65. Phelps v. New Work; 112 SNSY> 
216, 19 NE 408, 2 LRA 626; Matter 
of Bmigrant Industrial Sav. Bank, 75 
N. Y. 388. 

Dispensing with advertisement for 
bids see infra § 2499. 

66. Siegel v. Chicago, 223 Ill. 428, 
79 NE 280, 7 AnnCas 104 [foll Prin- 
dle v. Evanston, 224 Ill. 345, 79 NE 
569; Chicago Title, etc.,.Co. yv. Chi- 
cago, 224 Ill, 124, 79. NE 561]. 

[a] Delegation of  power.—The 
power conferred upon the common 
council to dispense with the require- 
ment of competitive bidding cannot 
be delegated. Matter of HMmigrant 
Industrial Sav: Bank, 75 N. Y. 388. 

67. Warren v. Boston, 181 Mass, 
6, 62 NE 951; Bowditch y. Boston, 
168 Mass. 239, 46 NE 1026. 

68. See cases infra note 69, 

69. Worthington v. Boston, 152 U. 
S. 695, 14 SCt 737, 88 L. ed. 603 [rev 
41 Fed. 23]; Lake v. Hequembourg, 
14 F. Cas. No. 7,994, 6 Biss, 325; 
Kundinger v. Saginaw, 132 Mich. 395, 
93 NW 914; Brady v. New York, 112 
N, Y. 480, 20 NE 390, 2 LRA +751 
[rev 55 N. Y. Super. 45]; In re Weil, 
83 N. Y. 5438; Parr v. Greenbush, 72 
N. Y. 4638; Greene v. New York, 60 


N. Y. 303; Findley v. Pittsburgh, 9 
Pa, Cas. 1, 11.A 678. 
[a] Particular provisions have 


been held not applicable to: (1) Con- 
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shall be done by competitive contract has been held 
not to apply to a contract for lighting streets’ or 
improving parks.7!_ A provision relating to repairs 
or improvements to a street is applicable to work 
done in improving a strip of land so as to make 
it usable as a street.72 The term ‘‘work,’’ as used 
in provisions requiring competitive bidding, includes 
buildings?® and bridges,’* as well as repairs or 
cleaning of streets.7> Some,’® but not other‘’ courts 
hold that a provision requiring competitive bid- 
ding applies to a contract for the supervision or 
superintendence of the construction of a public 
improvement. Also, some courts hold that where 
the original contract covers only part of the work 
contemplated and provides that the contractor will, 
on request, perform the remainder or enter into an 
additional contract to perform it, the municipality 
may order him to perform the remainder of the 
work without again complying with the statutes 
relating to competitive bidding,** but other courts 
hold that, in such case, the municipality is without 
power to enter into a supplementary contract with 
the same contractor without complying with the 
statutes requiring competitive bidding.?® Some 
courts hold that a provision relating to competitive 
bidding applies to unfinished work abandoned by a 
contractor ;°° but other courts arrive at a contrary 
conclusion.*? 

[§ 2492] (2) Compliance with, or Violation or 

’ Evasion of, Requirement’2—(a) In General. Provi- 
sions requiring the letting of a municipal contract 
for a public improvement upon competitive bid- 
ding®? are violated by any scheme or device which 


tracts not exceeding, or not involy-] 72 Peterson y, 


MUNICIPAL CORPORATIONS 


[$§ 2491-2494 


prevents,®+ or tends to prevent*® or restrict,*° com- 
petition among persons who may desire to become 
bidders, or which is designed to promote favorit- 
ism,8? or which affords opportunity for competition 
in form only, and not in fact.88 The officer, board, 
or body charged with authority and duty in the 
premises must determine in each case what compe- 
tition the nature of the case will admit,’® endeavor 
to secure the best competition possible in the cir- 
cumstances of the particular ease,®® and pursue the 
best method possible to secure it.21 Where illegal 
or unauthorized conditions or obligations upon the 
contractor are incorporated into the advertisement 
for bids or the specifications upon which the bids 
are based, compliance with which will necessarily 
and illegally increase the cost of the work, it has 
been held that the contract is not let to the lowest 
responsible bidder.°? On the other hand, the courts 
will not interfere where the proper board imposes 
only such conditions as allow a fair and reasonable 
opportunity for competition.®%* It is sufficient, if 
an opportunity for competitive bidding is afforded,** 
even though only one bid is filed®* and there is 
no actual competition.®® 

[§ 2493] (b) Plan of Bidding. Statutes relating 
to competitive bidding are construed as intended 
to require, as a condition precedent to the award 
of a contract, a uniform or common plan of. bid- 
ding,®? in order that competing bidders may be 
possessed of the same data®* and subjected to the 
same conditions.®? 

[§ 2494] (c) Subject Matter of Bidding'—aa. In 
General. In order to comply with provisions re- 


Ionia, 152 Mich.|79 NE 280, 7 AnnCas 104. 


ing an expenditure over, a specified 
amount. McGovern y. Chicago, 202 
Til. A. 139. {aff.281 ll. 264, 118 NE 
3]; Olive Hill vy. Tabor, 143 Ky. 336, 
136 SW 649; State v. Roebuck, 2 
OhNPNS 688; State v. Wallschlaeger, 
137 Wis. 136, 118 NW 6438. (2) The 
employment of an architect on a 
contract for the preparation of plans 
and specifications. Franklin v. Hor- 
ton, 97 N...J,. L. 25, 116,A 176; Strat- 
ton vy. Allegheny County, 245 Pa. 
519, 91 A 894; Tackett v. Middleton, 


(Tex. Commn. A.) 280 SW 563, 44 
ALR 1143; Houston v. Glover, 40 
Nex. Oly, A. 177, 89° Siw.- 425... (3) 


Contracts for the erection of filtra- 
tion plants and ‘similar buildings. 
Price v. Fargo, 24 N. D. 440, 139 NW 
1054. (4) Contracts for the con- 
struction of sidewalks in cities of. the 
fifth or sixth class. Uniontown v. 
Chapman, 200 Ky. 578. 255 SW 118; 
Privette v. Shirley, 192 Ky. 805, 234 
Sw 740; Hisenschmidt v. Ader, 185 
Ky, 280, 215 SW 48. (5) Contracts 
for the purchase of supplies for city 
departments. “Trenton y. Shaw, 49 
N. J. L. 638, 10 A 273, (6) An ordi- 
nance releasing a railroad company 
from liability for damages accruing 
to the city by the erection of via- 
ducts in consideration of the eleva- 
tion of its tracks by the railroad. 
Chicago v. Pittsburg, ete., R. Co.; 
roe Til, 220, 91 NE 422, 135 AmSR 

70. Cal.—Electric Light, 


etc., Co, 


v. San Bernardino, 100 Cal. 348, 34 
Polo, 

Ind.—Vincennes v. Citizens’ Gas 
Light; Co.. 132 Ind. 114, 31 NE 673, 
16 LRA 485, 

“ Miss.—Reid vy. Trowbridge, 78 


Miss. 542, 29 S 167. 


N.. J.—Oakley v. Atlantic City, 63 
N..J.2:L. 127, 44-4 651. 

Wash.—Tanner_y, Auburn, 37 
Wash. 38, 79 P 494, 

71. Walsh v. Columbus, 36 Oh. 
St. 169. 


678, 116 NW 562. 

. [a]. Technical objection.—A claim 
that, as the street is a new one, the 
work done is neither repairs nor im- 
provements, within the meaning of 
the provision, is too technical. Pe- 


terson v. Ionia, 152 Mich. 678, 116 
NW 562. 
73. Chippewa Bridge Co. v. Du- 


rand, 122 Wis. 85, 99 NW 603, 106 


AmSR 931. 

74. Chippewa Bridge Co. v. Du- 
rand, supra. 

75. Santa Cruz Rock Pavement 


Co. v. Broderick, 113 Cal. 628, 45 P 
863; Barber Asphalt Pav. Co. v. Ha- 
zel, 155 Mo, 391, 56 SW 449, 48 LRA 
285; State v. Kern, 51. N. J. i. 9259) 
17 A 114; Morris v. Barber Asphalt 


Pav. Co., 5 LackLegN (Pa.) 129, 7 
North. Co. 5. 
76. Colorado Springs v. Coray, 25' 
Colo. Avv4605 130) Oat. 
77. Houston. v. Potter, 41 Tex. 
Civ. A. 381, 91 SW 389. 
ae Brevoort v. Detroit, 24 Mich. 
79. Lewis v. Philadelphia, 235 Pa, 


260, 84 A 33; Smith v. Philadelphia, 
227 Pa. 423, 76 A 221. 

80. Chicago v, Hanreddy, 211 Ill. 
24, 71 NE 8384, 

81. In re Leeds, 53 N. Y. 400, 

{a] Completion by surety.—Where 
contractors on a city building aban- 
doned the work, the action of their 
surety in finishing the building, as 
agent for the city, is simply the com- 
pletion of the original contract, and 
hence the letting of a new contract to 
the lowest bidder iS unnecessary, 
eoeraetk v. Syracuse, 22 NYS 
507. 

Readvertising for bids see 
§ 2502, 

82. See also supra §§ 2184 et seq, 
2190, 2192. 

83. See supra § 2490. 

84. Youmans v. Everett, 173 Mo. 
A, 671, 160 SW 274. 

85. Siegel v. Chicago, 223 Ill.’ 428, 


infra 


86. Siegel v. Chicago,’ supra. 
87. Youmans v, Everett, 173 Mo. 
671, 160 SW 274. 
88. Grace v. Forbes, 64 Misc. 130, 
118 NYS*"L062. 

89. Atty.-Gen, v. Detroit, 26 Mich. 
263; Woolsey v. Tulsa, 90 Ok]: 205, 


A. 


#216 P 126. 


90. Woolsey vy. Tulsa, supra. 

91. Atty.-Gen. v. Detroit, 26 Mich. 
263; Woolsey v. Tulsa, 90 Okl, 205, 
216° P 126. 


92. Anderson vy. Fuller, 51 Fila. 
380, 41 S 684. 
93. Hastings Pav. Co. v. Crom- 


well, 67 Misc. 212, 124 NYS 3888 [app 
dism 143 App. Div, 942 mem, 127 NYS 
1124 mem]. 

94, Denton v. Carey-Reed Co., 169 
Ky. 54, 183 SW 262; Hager v. Melton, 
66 W, Va. 62, 66 SE 13. 

95. Dubbert v. Cedar 
Iowa 489, 128 NW 947; Blanton v. 
Wallins, 218 Ky, 295, 291 SW 872; 
Denton v, Carey-Reed Co., 169 Ky. 
54, 183 SW 262; Meyers v. Wood, 173 
Mo.>A. 564, 158 SW 909; Hager v, 
Melton, 66 W. Va. 62, 66 SE 13. 

[a] “The statute does not say 
(1) that no contract shall be let if 
there be but one bid.” Saunders vy. 
Iowa City, 134 Iowa 132, 146, 111 
NW 529, 9 LRANS 392. (2) “Council 
may be required to advertise for and 
receive competitive bids; but the law 
does not contemplate, nor could it 
regulate, the number of bids upon 
each kind of material to be submit- 
ted.” Campbell vy. Southern Bithu- 
ae Co., 106 SW 1189, 1191, 32 KyL 


Falls, 149 


Denton vy, Carey-Reed Co., 169 
Ky. 54, 1838 SW 262; Hager vy. Mel- 
a Va. 62, 66 SE 13. 
97. ohnson y, Atlantic Ci 
N. J. Li, 145, 88 A 950. peer 
98. Johnson y. Atlantic City, su- 


pra. 
99. Johnson y, Atlantic City, su- 
pra. See also supra § 2190 et seq. 
1. See also supra § 2190 et seq. 


On a ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


a 


eis 


Pe 


§ 2494] 


quiring competition in bidding for municipal im- 
provement contracts it is necessary that all bidders 
shall be given an opportunity to bid on the same 
thing.? To afford this opportunity it is essential 
that the proper municipal authorities shall, prior 
to the solicitation and reception of bids, adopt plans 
and specifications definitely fixing the extent and 
character of the work to be done or materials to 
be furnished,’ so that, in comparing bids, nothing 
remains to be considered except the elements of 
price* and the responsibility of the bidders.® Some 
courts hold that it is improper to prepare two or 
more sets of plans and specifications, each calling 
for a different kind of pavement, and to place in 
competition the different kinds of pavements as well 
as bids on each kind;® but other courts hold such 
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a course is permissible.’ Also some authorities 
hold that statutes relating to competitive bidding 
are violated by an agreement made between the 
municipality and the successful bidder for the elimi- 
nation or substitution of certain work or material,® 
the extension of the contract so as to include dis- 
tinct work not covered by the accepted bid or men- 
tioned in the contract,? or even by a reservation of 
the power to change the work or materials,'° but 
in other cases certain changes,'! or reservations of 
the right to make changes,!? have been upheld. A 
charter or statutory provision relating to competi- 
tive bidding is not violated by an ordinance requir- 
ing the use of a certain variety of asphalt in pav- 
ing where such asphalt is an article of common mer- 
chandise,’* is not held in monopoly,!* and is of no 


2. Armitage v. Newark, 86 N. J. 
L. 5, 90 A 1635; Grace v. Forbes, 64 
._Mise. 130, 118 NYS 1062. 

3. Seysler v. Mowery, 29 Ida. 412, 
160 P 262; Kuhn vy. Buffalo, 84 Misc. 
157, 145 NYS 910; Grace v. Forbes, 
64 Misc. 130, 138, 118 NYS 1062; 
Montague-O’Reilly v. Milwaukie, 101 
Or. 478, 193 P 824, 199 P 605; Stock- 
ing v. Warren Bros. Co., 134 Wis. 235, 
114 NW 789; Ricketson v. Milwaukee, 
105 Wis. 591, 81 NW 864, 47 LRA 
685. 

“The spirit of the statute requires 
that the plan of the work to be done 
be adopted before proposals are in- 
vited to the end that all bids. may 
be for the same thing. ... The stat- 
ute implies a common standard by 
which bidders are to be measured. 
It implies plans previously adopted, 
which are to be open to all.” Grace 
v. Forbes, supra. 

{al Loosely drawn specifications. 
—A statutory requirement is violated 
by the drawing of specifications in 
such a loose manner that it is not 
certain that all bidders are bidding 
upon the same thing or that they 
know what each is bidding upon. 
Seysler v. Mowery, 29 Ida, 412, 160 
P 262. 

{b] Requiring each bidder to fur- 
nish his own specifications does not 
afford the requisite competition. In- 
dependence v. Knoepker, 134 Mo. A. 
601, 114 SW 1129; Montague-O’Reilly 
v. Milwaukie, 101 Or. 478, 193 P 824, 
199 P 605. 

{c] . Plans and specifications held 
to set up proper competitive stand- 
ard.—Deininger v. Englewood Cliffs, 
(N. J. Sup.) 136 A 605. 

[d] Specifications held not to de- 
stroy or materially affect competi- 
tion.—Hirsch v. Vicksburg, 141 Miss. 
827, 105 S 492. 

Plans and specifications generally 
see Supra §§ 2426-2428, 

Specification of amount and char- 
acter in advertisement for bids see 
infra § 2500. 

4 Grace v. Forbes, 64 Misc. 130, 
118 NYS 1062. But see Hirsch v. 
Vicksburg, 141 Miss. 827, 840, 105 S 
492, 494 (“It is true that the ideal 
specifications would be so definite 
that the competition would be con- 
fined entirely to the exact amount of 
the bid for the work; such a perfect 
proposal by the city is conceivable, 
but not always practicable, from the 
eity’s standpoint, and where the 
specifications contain some indefinite 
provision wherein the city reserves 
to itself certain advantages in the 
letting of the contract the method 
of proposal by the city is such as 
permits effectual competition, is 
valid, and complies with the require- 
ment that the contract be let to ‘the 
lowest and best bidder’ ’’). 

5. See infra § 2511. 

6. Stocking v. Warren Bros. Co., 
134 Wis. 235, 114 NW 789. 

i {ay Provisions construed. — ‘‘The 
question is one of the reasonable and 
natural construction of the provi- 
sions of the city charter... . If the 


legislature intended to provide for a 
competition between different plans 
and processes as well as competi- 
tion between bidders upon the same 
plan or process, they used apt lan- 
guage to conceal rather than to re- 
veal such intention. We are unable 
to gather any such meaning or in- 
tent from the sections quoted. On 
the other hand they seem to us 
clearly to express in no uncertain or 
doubtful language the requirement 
that a definite work done in a definite 
way, with definite materials, must 
first be determined on by the council, 
that the plans and specifications for 
this work must be filed, and that the 
bids received must be. competitive 
bids on the basis of the definite 
work so ordered and described in 
the plans and specifications on file. 
In no other way can there be true 
competition between them all, and 
in no other way can there be in the 
full and complete sense any lowest 
bidder.” Stocking y. Warren Bros. 
Co., 184 Wis. 235, 242, 243, 114 NW 
789. 

7. Baltimore v. Flack, 104 Md. 107, 
64 A 702; Atty.-Gen. v. Detroit, 26 
Mich, 263. To same effect McCutch- 
eon v. Franklin, 30 O. C. A. 536 (up- 
holding specifications and advertise- 
ment not specifying any particular 
kind of brick to be used in paving, 


the taking of bids upon. several 
kinds, and the _ selection, at the 
time of the award of the con- 
tract, of the particular brick to be 
used). 

{a] “The leading case is Atty.- 
Gen. vy. Detroit, 26 Mich. 263.” Balti- 


more v. Flack, 104 Md. 107, 131, 64 
A 702. 

[b] Selection by board.—A board 
of public service, where required by 
a street improvement ordinance to 
choose one of three materials after 
bids were received, performs only a 
ministerial act, and as the agent of 
the city council executes its legisla- 
tive command. Scott v. Hamilton, 7 
Oh, Cir, \Ct.. Ny S. 493, 29 Oh, Cir. Ct. 
652, 

Competition between patented and 
other materials see infra § 2497. 


8. W. F. Stewart Co. v. Flint, 147 
Mich. 697, 111 NW 352; Cahn $v. 
Metz, 115 App. Div. 516, 101 NYS 
392, 

[a] Discussion of rule.—In a case 


where the superintendent of streets 
and the successful bidder agreed, in 
consideration of the payment of a 
certain sum by the bidder, to elimi- 
nate a clause designed to secure pro- 
tection against frost, the court said: 


“The inherent vice of the -whole 
transaction, both legal and moral, 
under: which this claim is being 


made, appears from analysis. If the 
safeguard against danger from frost 
was not necessary for the good of 
the work to be done, it should not 
have been incorporated in the speci- 
fications. If it was necessary, it was 
wrong to stipulate with the con- 
tractor that it might be left out. 
The law under which this contract 


was made provides that the work 
shall be let to the lowest bidder. 
The bids for the doing of this work 
were invited and made and received 
upon the basis of specifications con- 
taining the so-called freezing clause. 
After all other bidders had been 
eliminated, the superintendent of 
streets undertakes to barter with the 
successful bidder for the elimination 
of one element of expense, in con- 
sideration of the payment of upwards 
of $4,700. It does not appear how, 
much the other bidders estimated 
the hazard entailed by that clause. 
Nobody knows whether the work 
might have been done with that 
clause eliminated for $3,000, $4,700, 
or $5,700, or $10,000 less, or whether, 
the $4,700 represents more or less 
than some other bidder would have 
paid for the same privilege. Such a 
transaction destroys the whole plan 
of having work done by the lowest 
bidder; the only plan which protects 
the property owner from improvi- 
dence and fraud. There is no inti- 
mation and no doubt but what in this 
instance the officer acted honestly 
and conscientiously, though ill- 
advisedly and unlawfully; but the 
method he employed is one which 
might be used by an unscrupulous 
officer with a great loss and damage 
to the property owners, and is pro- 
hibited by statute.” Southern Surety 
Co. v. Prescott, 26 Ariz. 66, -73, 221 
P 834. 

Modification of contract generally 
see infra § 2570. 

9. Ely v. Grand Rapids, 84 Mich. 
336, 47 NW 447, 

10. Gage v. New York, 110 App. 
Div. 403, 97 NYS 157. 

11. Meyers v. Wood, 173 Mo, A. 
564, 158 SW 909. 

[a] Thus a change in the line of 
the sewer to be constructed, made in 
pursuance of a reservation contained 
in the specifications and ordinance, 
to avoid difficulties that could not 
have been foreseen, has been upheld. 
Meyers v. Wood, 173 Mo. A. 564, 158 


SW 909. 

12. Carson v. Dawson, 129 Minn. 
453,' 152 NW' 842; Will v. Bismark, 
36 N. D. 570, 168 NW 550 (reser- 
vation of right to alter quantity 
of work within a certain maxi- 
mum). 

13. Cleveland Trinidad Pav. Co. v. 
ice aaa 145 Mo. A. 141, 130 SW 
ANtiiL, 

14. Quiney v. Kemper, 304 TI. 


3803, 1386 NE 763; Cleveland Trinidad 
Pav, Co. v. McLord, 145 Mo. A. 141, 
130 SW 371; Scott.v.. Hamilton, 4 
OhNPNS 1. 

[a] Natural asphalt.— A _ street 
paving ordinance requiring the use 
of natural asphalt is not void as 
excluding competition because one 
company produces and sells most of 
such products, where there were 
other natural asphalts on the mar- 
ket not produced by such company 
which would meet the requirements 
of the ordinance, Quincy v. Kemper, 
304 Ill. 308, 186 NE 763. 
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greater price than other kinds of 


specifications calling for wood paving blocks treated 
by a certain preservative process do not exclude com- 
petition where the process is not covered by pat- 
ent!® and the preservative material may be obtained 


in the market.!7 


[§ 2495] bb. Materials Manufactured or Prepared 
in State or City. The validity of a requirement 
imposed by the city that the work necessary in 
manufacturing or preparing the material to be used 
shall be done within a certain prescribed territory, 
such as the state or city, depends upon whether it in 
fact restricts competition'® and increases the cost 


of the improvement.’? 


15. Cleveland Trinidad Pav. Co. v. 
McLord, 145 Mo. A. 141, 130 SW 371. 

16. State v. Miller, 10 Oh. Cir. Ct. 
N. S. 406, 30 Oh. Cir. Ct. 460. 

17. State v. Miller, supra. 

1s. Allen v. Labsap, 188 Mo. 692, 
87 SW 926, 3 AnnCas 306; Pasche v. 
South St. Joseph Town-Site Co., 
(Mo. A.) 190 SW 30; St. Louis 
Quarry, etc., Co. v. Von Versen, 81 
Mo. A 93 

[a] Ordinance.—An ordinance re- 
quiring contracts for the construc- 
tion of public buildings to specify 
the obligation of departments to 
have stone cutting done in the city 
and that the proposals shall so 
specify violates Act May 23, 1874 
(P. L. p 2380), in so far as compliance 
would result in an award to other 
than the lowest responsible bidder. 
Taylor v. Philadelphia, 261 Pa. 458, 
104 A 766. 
| {b] Stipulation in contract.—In a 
ease where the contract contained a 
stipulation requiring the contractor 
to use brick manufactured in a par- 
ticular city, the court said: ‘‘Neither 
the ordinance, plans: and specifica- 
tions nor advertisement for bids 
(so far as the record discloses) 
contained any provision restrictive of 
the right of the successful bidder to 
purchase the vitrified brick to be 
used in the construction in the 
cheapest and best market. There 
was no suggestion of favoritism in 
the proceedings until after a fair 
opportunity for competitive bidding 
had been given and the competition 
closed. The contract had. been 
awarded by the city on terms which 
left the successful bidder free to buy 
the vitrified brick in any market and 
if he chose to allow the city to in- 
sert an agreement in the contract in 
excess of the terms offered to bidders 
and on which he had been awarded 
the contract, that was a matter in 
which the public. was not concerned, 
since its rights had been fully safe- 
guarded.’”” Youmans vy. Everett, 173 
Mo. A. 671, 675, 160 SW 274. 

19. Ailen v. Labsap, 188 Mo. 692, 
87 SW 926; Pasche v. South St. .Jo- 
seph Town-Site Co., (Mo. A.) 190 SW 
30. ; 


20. See also supra § 2188. 

21. See infra text and notes 22, 
23. 

fa] The controversy started in 


two early cases decided in Michigan 
and Wisconsin. Holbrook v. Toledo, 


28 Oh. Cir. Ct. 284 [aff sub nom. 
Toledo, ete., R. Co..v. Turney, 73 Oh, 
St. 400, 78 NE 1140]. 

22. Cal.—Nicolson Pav. Co. v 


Painter, 35 Cal. 699; Nicolson Pav. 
Co, v- Fay, 35 Cal, 695. 
Tll.—Schoellkopf v. Chicago, 294 
Tt 120, 128 “NE 3837 [aff 216° Ill? vA. 
521; Rockford v. Armour, 290 Ill. 425, 
‘125 NE 356; Rossville v. Smith, 256 


TH ¥302;.°100.° NA 6292" Prindle |v. 
Evanston, 224 Ill. 345, 79 NE 569; 
Chicago Title, ete. Co. v. Chicago, 
O24 T1124, 79, NE b6Lly Siegel: iv. 
Chicago, 223 Ill. 428, 79 NE 280, 7 
AnnCas 104; Fishburn v. Chicago, 


171 Til. 338, 49 NE 532, 63 AmSR 236, 


MUNICIPAL CORPORATIONS 


asphalt.t5 Also 


Materials—(aa) 


dictions it 1s a 


tion by ealling 


part with it to 


39 LRA 482. 

Ind.—Monaghan v. Indianapolis, 37 
Ind, A. 280, 76 NE 424, 75 NE 33 
{appr Tousey v. Indianapolis, 175 
Ind. 295, 94 NE 225]. 

Kan.—National Surety Co. v. Kan- 
sas City Hydraulic Press Brick Co., 
73 Kan. 196, 84 P 1034. 

Ky.—Fineran v, Central Bitulithic 
Pav. Co., 116 Ky. 495, 76 SW 415, 25 
KyL 876, 3 AnnCas 741. 

La.—Saxon v. New Orleans, 124 La. 
717, 50 S 663; Burgess v. Jefferson, 
21 La. Ann, 148. 

N. Y.—Smith v. Syracuse Impr,. 
Co., 161 N. Y. 484, 55 NE 1077; In re 
Eager, 46 N. Y. 100, 12 AbbPrNS 151; 
Larned y. Syracuse, 17 App. Div. 19, 
44 NYS 857; Dolan v. New York, 
4 AbbPrNS 397. Compare Gage v. 
New York, 110 App. Div. 403, 97 NYS 
157 (a contract by the city for con- 
struction of a bridge is not, as a 
matter of law, illegal because a par- 
ticular kind of steel is specified, and 
all bidders are required to purchase 
the materials from a certain pro- 
ducer); Greaton y. Griffin, 4 AbbPrNS 
310 (where a statute authorizes pub- 
lic officers to use an article which is 
in fact patented, the legislature must 
be presumed to have known the 
rights of the patentee and any pro- 
visions in the act requiring the offi- 
cers to advertise for proposals and 
employ the lowest bidder must be 
construed so as to preserve and not 
defeat the authority conferred). 
Contra Peo, v. Van Nort, 65 Barb. 
331; In re McCormack, 60 Barb..128. 

Oh.—Tucker v. Newark, 19 Oh. 
Cir. Ct. 1, 10 Oh. Cir. Dec. 437; Mog 
v. Cleveland, 18 OhNPNS 49. 

Or.—Temple vy. Portland, 77 Or. 
559, 151 P 724; Terwilliger Land Co. 
v) Portland, 62 Or, 101, 123 P 57. 

Pa.—Carroll v. Philadelphia, 6 Pa. 


Dist, 397. . 
Wis.—Neacy v. Milwaukee, 171 
Wis. 3811,.176 NW. 871; Dean v. 
Charlton, 23 Wis. 590, 99 AmD 205. 
[a] Reasons for rule—(1) ‘A 
patented material which can be ob- 
tained or purchased from but one 
person, firm or corporation may not, 
in this State, be lawfully prescribed 
by an ordinance providing for the 
construction of an improvement by 
special assessment, not, however, be- 
cause the article is patented, but for 
the reason that if it is so prescribed, 
competition, so far as furnishing that 
material is concerned, must be, and 
is, entirely absent.’”’ Siegel v. Chi- 
cago, 228 Ill. 428, 486, 79 NE. 280, 7 
AnnCas 104. (2) “Where the pat- 
entee retains the exclusive right to 
use, and to sell, to be used by others, 
the patented pavement, and he has 
this right as a patentee, a contract 
for such pavement to be paid for by 
abutting property owners cannot be 
entered into, for the reason that in 
such case competitive bidding within 
the plain intent and meaning of the 
charter cannot be had.” Monaghan 
v. Indianapolis, 37 Ind. A. 280, 76 
NE 424, 429. (8) ‘‘The keystone of 
the argument in support of the Wis- 
consin line of cases is that where 
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6 2496] cc. Patented or Monopolized Articles or 


Competition Excluded.2° The au- 


thorities are in conflict on the question of the valid- 
ity of a specification of patented or monopolized 
material where the effect of such specification is to 
exclude all competition.?+ 


In a majority of juris- . 
rule that, under provisions requir- 


ing competitive bidding, it is beyond the power 
of a municipality to exclude or prevent competi- 


for the exclusive use of material 


which, by reason of patents or otherwise, is held 
in monopoly and is controlled by one person, firm, 
or corporation which retains its right and does not 


others.2? In a minority of juris- 
]the statute requires competitive 
bidding, after advertising, as a 
condition precedent to the power of 
the municipality to contract for 
street improvement, the statute is 
violated when the city ordinance or 
contract specifications require the 
use of a patented or monopolized ar- 
ticle, because there can be no real 
competition when the bidding is prac- 
tically restricted to the individual 
or corporation controlling the patent.” 
Dillingham vy. Spartanburg, 75 S: C. 
549, 558, 56 SE 381, 117. AmSR 917, 
8 LRANS 412, 9 AnnCas 829. 

[b] Wisconsin rule.—MThe rule 
stated in the text is known as the 
Wisconsin rule. Sanborn y. Boulder, 
74 Colo.. 358,221. P 1077. = 

[c] Leading case.—Dean y. Charl- 
ton, 23 Wis, 590, 99 AmD 205 is a 
leading case on this point. Saun- 
ders v. Iowa City, 134 Iowa 132, 111 
NW 529, .9 LRANS. 392; Ford -y. 
Great Falls, 46 Mont, 292, 127 P 1004. 

{d] There is no distinction, (1) 
as far aS competitive bidding is con- 
cerned, between a monopoly existing 
by reason of a patent and one exist- 
ing otherwise. Monaghan y. Indian- 
apolis, 37 Ind. A. 280, 76 NE 424, 
426 (“The same reasoning that ex- 
cludes a patented pavement would 
exclude a pavement not patented, 
but which is owned and controlled 
by a single individual. No logical 
reason can be given for saying that 
there could not be competitive bid- 
ding for a patented pavement, and 
that there could be competitive bid- 
ding for a pavement not patented, 
but monopolized by a company or 
individual. If the owner of the pave- 
ment sought to be used has and re- 
tains ‘the exclusive right and lib- 
erty to make and use and vend to 
others to be used’ what is’ desired, 
what possible difference can it make, 
so far as it affects the question here ~ 
considered, whether this exclusive 
privilege is because of a patent or 
because of circumstances?’). (2) 
Also in determining whether there 
has been a restriction of free com- 
petition among bidders in violation 
of statute, there is no difference in 
principle between a ease where the 
ordinance specifies a patented article 
and a case where the specifications 
under the ordinance specify such an 
article. Schoellkopf v. Chicago, 216 


ee 52 [aff 294. Ill. 110, 128 NE 
[el Statutory or charter rule.— 


(1) In some states it is provided by 
statute that “no municipal corpora- 
tion shall adopt plans or specifica- 
tions for a public improvement re- 
quired by law to be made by. con- 
tract let after competitive bidding, 
which requires the exclusive use of 
a patented article or process, pro- 
tected by a trademark, or an article 
or process wholly controlled by any 
person, firm or corporation or com- 
bination thereof.’ Gen. Code § 3811 
[quot Fischer Auto, etc., Co. v. Cin- 
cinnati, 16 OhNPNS 369]. (2) Also 
it is sometimes provided by charter 
that, except for repairs, no patented 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dictions it is a rule that, despite provisions requir- 
ing competitive bidding, a municipality may, in 
good faith, avail itself of superior material which, 
by reason of a patent or:otherwise, is the product 
of exclusive manufacture;?? but in these jurisdic- 
tions,?* as well as others,”® the selection of a particu- 
lar brand of vitrified paving brick, manufactured by 
one company only, is improper where several other 
kinds of vitrified brick of equal quality, durability 
and suitableness, are manufactured by other per- 
Obviously a contract for 


sons and corporations. 


pavement shall be laid and no pat- 
ented article shall be advertised for, 
contracted for, or purchased, except 
under circumstances such that there 
can be'a fair and reasonable oppor- 
tunity for competition;. the condi- 
tions to secure which shall be pre- 
seribed by a certain board. Warren 
Bros. Co. v. .New York, 190 N. Y. 
297, 88 NE 59; Rose v. Low, 85 App. 
Div. 461, 88 NYS 598. And see Pol- 
sky v. Walsh, 220 App. Div. 559, 222 
NYS 120 (dealing with an analogous 
charter provision regulating articles 
which a municipal officer: orders q 
householder or fréeholder to use ina 
building). (3) A particular style of 
pipe which is not patented but is 
made by patented machinery is not 
a patented article within the mean- 
ing of such a =charter provision. 
Holly v. New York, 128 App. Div. 
499, 112 NYS 797. 

{f] Effect of petition—(1) The 
rule stated in the text is not affected 
or varied by the fact that a certain 
percentage of the property owners 
have, in pursuance of a right con- 
ferred by statute, petitioned for the 
use of the material in question. 
Monaghan y. Indianapolis, 37 Ind. A. 
280, 76 NE 424, 75 NE 33; Boon = 
( 
Indeed, in some jurisdictions, a peti- 
tion naming a particular kind or 
brand of paving material which is 
absolutely controlled by one person 
or corporation, thereby eliminating 
all competition, is violative of char- 
ter or statutory provisions. Pollock 
v. Kansas City, 87 Kan. 205, 123 P 
985, 42 LRANS 465 (holding also, 
however, that the petition in question 
came within the terms of a curative 
statute); National Surety Co. v. 
Kansas City Hydraulic Press Brick 
Co., 73 Kan. 196, 84 P 1034. 

[g] Specifications copied from 
patent.—Where specifications for a 
eentral office fire alarm system were 
so drawn as to confine all possibility 
of bidding to one company, they be- 
ing apparently taken from specifica- 
tions of patents owned by that com- 
pany and no other person having the 
right to manufacture and sell the 
appliances and instruments without 
the consent of that company, al- 
though there was at least one other 
engaged in the same business, there 
was an utter failure to comply with 


‘a statute requiring an opportunity 


for competition in bidding on munici- 
pal contracts. Grace vy. Forbes, 64 
Misc. 130, 118 NYS 1062. 

23. U. S.—Field v. Barber As- 
phalt Pav, Co., 117 Fed. 925 [mod on 
other grounds 194 U. S$, 618, 24 SCt 
784, 48 L. ed. 1142]. 


Iowa.—Saunders v. Iowa City, 134 
Iowa 132, 111 NW 529, 9 LRANS 
392. 

- Mich.—Holmes v. Detroit, 120 


Mich. 226, 79 NW 200, 77 AmSR 587, 
45 LRA 121; Hobart v. Detroit, 17 
Mich. 246, 97 AmD 185, { 

Mo.—vVerdin v. St. Louis, 131 Mo. 
26, 33 SW 480, 36 SW 52; Warren v. 
Barber Asphalt Pav. Co., 115 Mo. 
572, 22 Sw 490; Barber Asphalt Pav. 
Co. v. Hunt, 100 Mo. 22, 13 SW 98, 
18 AmSR 530, 8 LRA 110; Empire 
Trust Co. v. Stepp, (A.) 275 SW 982; 
Meek v. Chillicothe, 181 Mo. A, 218, 
167 SW 1139; Barber Asphalt Pav. 
Co. v.. Kansas City Hydraulic Press 
Brick Co.,.170 Mo, A. 503,. 156 SW 


MUNICIPAL CORPORATIONS 


ing competitive 


749; Rackliffe-Gibson Constr. Co. v. 
Walker, 170 Mo. A. 69, 156 SW 65; 
Custer v. Springfield, 167 Mo. A. 354, 
151 SW 759; Cleveland Trinidad Pav. 
Co. v. McLord, 145 Mo. A, 141, 130 
SW 371; Kansas City Transfer Co. v. 
Huling, 22 Mo. A, 654. 

N. J.—Milner v. Trenton, 80 N. J. 
L. 253, 75 A 939; Newark v. Bonnell, 
57 N. J. Li. 424, 31 A 408, 51 AmSR 
609 [dist Kean v. Elizabeth, 35 N. J. 
Ibe ei Ulla 

Ss. C.—Dillingham v. Spartanburg, 
75 S. C. 549, 56 SE 381,/117 AmSR 
917, 8 LRANS 412, 9 AnnCas 829. 

[a] Reasons for rule.—(1) “The 
patents for paving’ substances and 
materials cannot be used for many 
other purposes. The field for use is 
limited, and if cities and towns may 
not avail themselves of new discov- 
eries in this line, little encourage- 
ment will be given to invention, and 
we must depend upon the. cobble- 
stones of our forefathers. Surely the 
Legislature did not intend this result 
when it made the provision for com- 
petitive bidding. ... If the material, 
or part of it, is monopolized by 
patents, there cannot, of course, be 
absolutely , free competition, and 
where that is impossible, it surely 
was not the intent of the Legislature 
that all improvements should cease, 
or that antiquated methods only be 
adopted. . .. Neither the public nor 
the parties benefited by the improve- 
ment should be deprived of the best 
and most approved pavements be- 
cause full effect cannot be given to 
an act passed to regulate the exer- 
cise of a power expressly granted by 
other statutes. In other words, the 
provision as to competitive bidding 
has reference only to those cases 
where there may be competitive bid- 
ding and not to cases where some of 
the articles which enter into the 
work may be in the hands of particu- 
lar individuals. Courts have never 
willingly blocked the wheels of prog- 
ress. They should, and have at all 
times sought to, encourage and stim- 
ulate endeavor and. to. foster indi- 
vidual initiative, and while a great 
conservative force in government 
they do not consciously stand in the 
way of either mental or material ad- 
vancement. The statute providing 
for letting a work of public improve- 
ment to the lowest responsible bidder 
was enacted to secure competition, to 
prevent fraud and defeat graft. It 
was enacted to remove as far as 
possible all favoritism and to secure 
the performance of public work at 
the lowest possible price; but it was 
not intended thereby to impose upon 
individuals the use of an article 
simply because it was old, nor to 
thrust upon the people something 
that was inferior and antiquated 
simply because there might be com- 
petition as to that, but not in a 
newer and superior article. .,. This 
is an age of improvement and of 
progress, and courts should do noth- 
ing whieh will deny municipalities 
the right to use the most modern 
methods and improvements unless it 
is clear that the Legislature so in- 
itended.’”’ Saunders v. Iowa City, 134 
Iowa 132, 144, 111 NW 529, 9 LRANS 
392, (2) “The fundamental reason 
supporting the Michigan line of cases 
is that even where the statute re- 
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a patented pavement or other article or material 
may be let without actual competition where there 
is no valid and applicable charter, statute, or ordi- 
nance requiring competitive bidding?® or, if there is: 
such a requirement, the case falls within an ex- 
ception thereto.?7 

[§ 2497] (bb) Competition Not Excluded.** The 


provision of a statute, charter, or ordinance requir- 


bidding does not necessarily ex- 


clude the use of a pavement or other article or ma- 
terial which is patented,?® as the use of such pat- 


violated, or does not apply, when all 
the competition is allowed which the 
situation permits; that a municipal- 
ity should not be denied the right, 
for the benefit of its citizens, to avail 
itself of useful inventions and dis- 
coveries, even though protected by 
patents; and that when a city exer- 
cising its power to make public im- 
provements in good faith decides to 
contract for the use of patented arti- 
cles, there is created no monopoly 
and no abatement in competition be- 
yond what necessarily results from 
the rights and privileges given.the 
patentee by the Federal Government.” 
Dillingham vy. Spartanburg, 75 S. C. 
549,° 558, 56 SE 381, 117 AmSR 917, 
8 LRANS 412, 9 AnnCas 829. 

{[b] Michigan. rule. — The rule 
stated in the text is known as the 
Michigan rule. Sanborn v. Boulder, 
74 Colo, 358, 221 P 1077. 

[c] Pioneer case.—Hobart v. De- 
troit, 17 Mich. 246, 947 AmD 185, is 
the pioneer case favoring this propo- 
sition. Monaghan vy. Indianapolis, 37 
Ind. A. 280, 76 NE 424; Ford v. Great 
Falls, 46, Mont. 292, 127 P 1004; Reed 
v. Rockliff-Gibson Constr. Co., 25 
Okl. 633, 107 P 168, 188 AmSR 937. 

[d] Absence of good faith.—An 
award of a contract will be set 
aside on the ground that competitive 
bidding was not had where it appears 
that certain city officials were inter- 
ested in having the contract awarded 
to a particular bidder who had an 
arrangement with the proprietor of a 
patented article which gave to that 
bidder a controlling advantage over 
all other bidders, and the relation of 
the’ city officials to the transaction 
was known to all persons who might 
otherwise have |. become bidders. 
Johnson v, Atlantic City, 82 N. J. L. 
204, 81 A 1105. 

24 Glennon v. Gates, 136 Mo. A. 
421, 118 SW 98; Taylor v. Schroeder, 
130 Mo. A. 488, 110 SW 26; Shaen- 
berg v. Field, 95 Mo. A. 241, 68 SW 945. 

25. National Surety Co. v. Kansas 
City Hydraulic Press Brick Co., 73 
Kan. 196, 84 P 1034. steer ara 

26. Bunker vy. Hutchinson, 74 Kan. 
651, 87 P 884 (cities of second class) ; 
Dillingham vy. Spartanburg, 75 S! C. 
549, 56 SE 381, 117 AmSR 917, 8 
LRANS 412, 9 AnnCas 829. 

27. Lord v. Honolulu, 20 Hawaii 
175 (exception of expenditures for 
purposes which do not admit of com- 
petition), 

2s. See also supra § 2188. 

29. Tousey: v. Indianapolis, 175 
Ind, 295, 94 NE 225; Monaghan v. 
Indianapolis, 37 Ind. A. 280, 76 NE 
424, 75 NE 33; Saunders vy. Iowa 
City, 1384 Iowa 132, 111 NW 529, 9 
LRANS 392; Sherrett v. Portland, 75 
Or. 449, 147 P 382. ; 

“Tt would have been easy to have 
prohibited the use of; patented ma- 
terial in the construction of pave- 
ments had the Legislature so willed. 
As it did not do so, such prohibition 
should not be inferred from the fact 
that contracts are to be let to. the 
lowest bidder.” Saunders y. Iowa 
City, 184 Iowa 1382, 144, 111 NW 529, 
9 LRANS 392. 

[a] Some statutes expressly per- 
mit the, use of patented material. 
Feland v. Phoenix, 25 Ariz. 317, 217 P 
65; Farmer v. Dahl, 19 Ariz, 395, 
171 P 130; Braun v, McGuire, (Cal,) 


quires. competitive bidding, it is not)255 P 808. ; 
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\ 
ented material does not necessarily exclude com- 
petitive bidding,®° and the specification of pat- 
ented*! or monopolized*? material is not improper, 
where, under the circumstances, it does not stifle 
-or prevent competition. Thus, except in a few juris- 
dictions,®* the specification of patented material is © 
not improper where all bidders are placed on equal 


80. Saunders v. Iowa City, 134 
Iowa 132, 111 NW 529, 9 LRANS 
392; Whitmore v. Edgerton, 87 Misc. 
216, 149 NYS 508 [aff 152 NYS 1149 


mem]; Adams vy. Van Zandt, 199 
NYS 225. 

31. Farmer v. Dahl, 19 Ariz. 395, 
171 P 130; Litchfield v. Bridgeport, 


103 Conn. 565, 131 A 560;' Warren 
Bros. Co. v. New York, 190 N. Y. 297, 
83 NE 59; Rose v. Low, 85 App. Div. 
461, 88 NYS 598; Smith v. Syracuse, 
17 App. Div. 63, 44 NYS 852. 

{a] Petition.—The property own- 
ers of any city in the state may pe- 
tition “for any specified patented or 
proprietary pavement, provided the 
paving is done under conditions that 
secure to independent contractors 
free and fair competition.” Mc- 
Cutcheon v. Shreveport, 157 La. 699, 
708, 102 S 875. 

32. Springfield v. Haydon, 216 Ky. 
483, 288 SW 337. 

33. Siegel v. Chicago, 223 Ill, 428, 
79 NE 280, 7 AnnCas 104. 

“The written proposition made by 
Warren Brothers Company is with- 
out significance. That was simply an 
agreement by which that company 
bound itself to furnish the material 
to any contractor bidding on this 
work at a fixed price. That offer 
does not obviate the objection that 
under the ordinance there could be 
no competition in supplying the bitu- 
lithic wearing surface.’ Siegel v. 
Chicago, 223 Ill. 428, 487, 79 NE 280, 
7 AnnCas 104. : 


34 <Ariz—Farmer v. Dahl, 19 
Ariz’ 395,“1L71; Pii130. 

Cal.—Braun v. McGuire, 255 P 
808; Woodworth v. Sebastopol, 72 


Cal. A. 187, 236 P 981 [foll Miller v.' 


Sebastopol, 74 Cal. A. 658, 241 P 
593]; Warren Bros, Co. v. Boyle, 42 
Cal. A, 246, 183 P 706. ' ; 

Colo.—Sanborn v. Boulder, 74 Colo. 
358, 221: P 1077. 

Ida.—_McEwen v. Coeur d'Alene, 23, 
Ida.. 746, 132 P 308. 

Ind.—Tousey v. Indianapolis, 175 
Ind. 295, 94 NE 225. 

Iowa.—Saunders v. Iowa City, 134 
Iowa 132, 111 NW 529, 9 LRANS 392. 


La.—Lacoste v. New Orleans, 119 
La. 469, 44 S 267. 

Mont.—Ford. vy. Great Falls, 46 
Mont, 292, 127 P 1004. 

Nebr.—Wurdeman  v. Columbus, 
100 Nebr. 134, 158 NW 924. 

N. Y.—Adams v. Van Zandt, 199 


NYS 225. 

Oh.—Hastings v. Columbus, 42 Oh. 
St. 585. 

Okl.—Reed v. Rockliff-Gibson Con- 
str. Co.,. 25) OkKl, 633, 107 P 168, 138 
AmSR 937. 

Or.—Grimes v. Seaside, 87 Or. 256, 
170 P 810; Temple v. Portland, 77 
Or, 559, 151 P 724; Johns v. Pendle- 
ton,. 66. Or. 18$2,.133 P 817,134 P'sl2, 
46 LRANS 990, AnnCas1915B 454, 

S. C.—Dillingham v. Spartanburg, 
75 S.C. 549;°56 SH 381,°117 AmSR 
917, 8 LRANS 412, 9 AnnCas: 829. 

Tenn.—Burns' v. Nashville, 142 
Tenn. 541, 221 SW 828. ; 

Wash.—Sampson vy. Leavenworth, 
81 Wash. 700, 142 P 1160; Great 
Northern R. ‘Co. v. Leavenworth, 81 
Wash. 511, 142 P 1155, AnnCas1916D 

Superior, 


239. 

Wis.—Kilvington vy. 83 
Wis. 222, 53 NW 487, 18 LRA 45. 

“The better reasoned cases hold 
that, where the patentee is ready and 
willing to furnish the mixture to all 
bidders alike, its use is not prohibi- 
tive of competition.” Wurdeman v. 


‘license for the use of 
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Columbus, 100 Nebr. 134, 137, 158 NW 
924 


“This specification does not stifle 


competition, for the reason. that 
Warren Bros. Company, owners of 
the patented pavement called for, 


had filed a license agreement with the 
city recorder of the city of Yuma, 
by which they agreed to furnish the 
patented pavement to all bidders on 
equal terms. If all bidders could, 
upon equal terms, obtain from the 
Warren Bros. Company the patented 
material called for in the specifica- 
tions, that is, a showing that the ele- 
ment of competition was present.” 
Farmer v. Dahl, 19 Ariz, 395, 401, 171 
P 130, 

“Where, as in the case at bar, the 
owner of the patented pavement has 
filed with the city council a binding 
agreement that it will furnish the 
pavement in question to all persons 
alike upon precisely the same terms 
and at the same cost, and is itself 
not a bidder, it has been held by 
the majority of the courts in this 
country not to make the specifications 
of a city council in selecting the 
patented pavement, repugnant to the 
provision of a statute, or a charter, 
or an ordinance requiring competi- 
tive bidding.” Sanborn v. Boulder, 
74 Colo. 358, 368, 221 P 1077. 

“The law is complied with in the 
absence of actual fraud or deception, 
when specifications are submitted to 
competitive bidders, although some 
article is specified which by reason 
of the patent on it is in the hands or 
under the control of a single bidder, 
when the contract for performing the 
work and furnishing the material is 
let to the lowest and best bidder with 
the understanding that the patentee 
would allow the use of his patent 
and superintend the construction of 
the work for whoever secured the 
contract.” Reed v. Rockliff-Gibson 
ConstriwCol, 25 Okls-633, 1639 Le P 
168, 188 AmSR 937. f 

[a] A charter provision requiring 
such an agreement (1) as a jurisdic- 
tional step in the ordering of a pat- 
ented pavement applies to all street 
work in the city except possibly ur- 
gent repairs, and is not confined in 
its application to street work on 


unaccepted_ streets, Warren Bros. 
Co, -v. Boyle, 42 Cal, A. 246, 183 P 
706. (2) Facts held .to show suffi- 


cient compliance with charter re- 
quirements. Braun v, McGuire, 
(Cal.) 255 P 808; Warren Bros. Co. 
vi Boyle, 42°Cal,, A. 246, 188 P 706; 
Delahoussaye v. New Iberia, 158 La. 
566, 104 S 870. 

[b] Agreement improperly filed 
or indexed.—That the city recorder, 
on the filing by the patentee of a 
its patented 
gravel bitulithic pavement, put the 
paper where it was not readily found, 
and indexed it so as not to assist 
in search for it, does not warrant 
ignoring it. Wagoner y. La Grande, 
89 Or, 192, 173'P 3056." 

[ec] Construction of license agree- 
mont.—License agreement of a manu- 
facturer of patented materials for 
street paving, stipulating to furnish 
materials to the successful bidder 
for a street improvement, at any 
time within: four months from date, 
or at any time thereafter till offer 
was withdrawn, iS construed most 
strongly against the manufacturer. 
Woodworth v, Sebastopol, 72 Cal. A, 
187, 236 P 981. 

[ad] Form of license agreement.— 
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terms by an agreement of the owner of the patent - 
to furnish the material at a reasonable fixed price 
to the municipality, all bidders, the successful bid- 
der or the person to whom the contract is awarded.** 
Also the specification of patented or monopolized 
material is not objectionable where other material 
is also specified in the alternative.** 


Ford y. Great Falls, 46 Mont. 292, 127 
P 1004. 

[e] Agreements held objection- 
able or insufficient.—(1) A _ license 
agreement which does not state a 
fixed price at which an independent 
contractor may obtain the proprie- 
tary article is insufficient to afford 
the full and fair competition required 
by statute. McCutchen vy. Shreve- 
port, 160 La. 986, 107 S 775; Mc- 
Cutcheon vy. Shreveport, 157 La. 699. 
102 S 875 (under such an agreement 
it is within the power of the licensor 
to stifle all full and fair competition 
by selling the article or material to 
some favored concern or contractor 
at a reduced price and charging an 
independent contractor an exorbitant 
price). (2) An agreement by the 
owner of a patented process to per- 
mit the use thereof by the city or 
the person to whom the contract is 
awarded is objectionable as prevent- 
ing competition where it also re- 
quires the purchase, at a fixed price, 
by the contractor from the owner of 
the patent of cement which is not 
covered by patent. Seibert v. In- 
dianapolis, 40 Ind, A. 296, 81 NE 99. 
(3) Also the statutory safeguard of 
full and free competition is not pre- 
served by an agreement of the 
patentee to furnish the paving ma- 
terial to a contractor who will equip 
himself with the necessary appli- 
ances for preparing and laying it, as 
under such agreement the patentee 
has the power to determine indi- 
rectly, but effectively, to whom the 
contract shall be awarded by deter- 
mining arbitrarily who is equipped 
with the necessary appliances for 
laying the pavement. Monaghan v. 
Indianapolis, 37 Ind. A. 280, 76 NE 
424, 75 NE 33. 

{f{] Royalty.—(1) The fact that a 
pavement is patented is no obstacle 
to full and fair competition on a mu- 
nicipal contract for the laying of it 
when the patentee has filed with the 
city authorities an agreement to let 
the successful competitor for the 
contract have the free use of the 
patent on payment of a fixed royalty, 
which is reasonable and does not de- 
stroy the margin of profit under the 
contract. Lacoste v. New Orleans, 
119 La. 469, 44 S 267. (2) However, 
a provision in a charter that. a con- 
tract may be made with the patentee 
to use a patent or patented article, 
process, combination, or work for 
the city at a stipulated sum or roy- 
alty for the use thereof, contemplates 
the acquisition of a right to operate 
under a patent for a royalty and 
then letting the actual work to the 
lowest bidder, and is not complied 
with by a contract with the patentee 
of a street pavement that an amount 
nearly equal to two. thirds of the 
whole cost of the paving shall go to 
the patentee, and for which price 
the patentee agrees to supply other 
material and do part of the work in 
making the improvement. Allen v., 
Milwaukee, 128 Wis. 678, 106 NW 
1099, 5 LRA 680 [foll Cawker v. Mil- 
waukee, 133 Wis. 35, 113 NW +4171. 

35. Ill.—Rockford vy. Schultz, 296 
Ill. 254, 129 NW 865. 

Ky.—Campbell v. Southern’ Bitu- 
lithic Co., 106 SW 1189, 32 KyL 799. 

Mo.—Muff vy. Cameron, 134 Mo, A. 
607, 114 SW 1125, 117 SW 116; > 

N. Y.—Warren Bros. Co. v. New 
York, 190 N. Y. 297, 83 NE 59; Holly 
vy. New. York, 128 App. Div. 499, 112 
NYS 797. ’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 2498] (d) Other Matters. 


of entering into the contract.** 


ment.*” 


Oh.—Holbrook vy. 
Cir. Ct. 284. 

Ss. C.—Dillingham v. 
ees O re 049. 00 
8 LRANS 412, 


fa] he rule is statutory as to 
patented articles in some. states. 
Rockford v. Schultz, 296 Ill, 254, 129 
NE 865. 

[b] The rule is applicable (1) 
where opportunity is offered to bid 
on two or more kinds of pavements, 
one of which is patented. Campbell 
v. Southern Bitulithic Co., 106 SW 
1189, 32 KyL 799 (vitrified brick and 
bitulithic); Warren Bros. Co. v. New 
Works. 190, Nee Xo 2975 383. 5c NE +59 
(asphalt blocks, sheet asphalt and 
Warren patent bitulithic); Hastings 
Pav. Co, v. Cromwell, 67 Misc. , 212, 
124 NYS 388 [app dism 143 App. Div. 
942 mem, 127 NYS 1124 mem] (a fair 
and reasonable opportunity for com- 
petition may be offered by call for 
bids on two different kinds of pave- 
ments even though a third kind, not 
suitable in this particular case, is 
omitted); Dillingham v. Spartanburg, 
75, S. C. 549, 56 SE 381, 117 AmSR 
917, 8 LRANS 412, 9 AnnCas 829 
(brick, asphalt block, and bitulithic). 
(2) Also the city may restrict the 
kind of material to.be used to a pat- 
ented article “or material of equal 
quality.” Mulrein v. Kalloch, 61 Cal. 
522; Barber Asphalt Pav, Co, v. Go- 
greve, 41, La. Ann. 251, 5 S 848... -To 
same effect Gilsonite Constr. Co,, v. 
Arkansas McAlester Coal. Co., 205 
Mo. -49, 103 SW. 93. 

36. See infra § 2510. 

37. Capital City. Brick, ete., Co. v. 
Des. Moines, (lowa) 127 NW 66. 
~ 38. Capital City Brick, etc., Co. v. 
Des Moines,. supra. : 


Toledo, 28 Oh. 
Spartanburg, 
38h, LAT Am: 
9 AnnCas 
829 


39. Harrison v. Tampa, 247 Fed, 
569. 
: 40. Peo. v. Kingston, 189 N. Y. 66, 


81 NE 557 (grading street and con- 
structing sewer). 
_ Inclusion of different improvements 
in one contract generally see infra 


2519. 
: 41. Frame v. Felix, 167 Pa. 47, 31 
A 375, 27 LRA 802. Compare Ger- 


lach v. Spokane, 68 Wash. 589, 124 P 
121, 85 Wash. 129, 147:°P 870 (the 
contract is not void but an injured 
property owner has the right to ob- 
the manner and within the 
time provided by law and, where the 
wages fixed are unreasonably in ex- 
cess of the going wages, to have the 
sum assessed against his property 
diminished so as to make the cost 
fair and equitable considering the 
circumstances of the _ particular 
case). 


Und@r statutes re- 
quiring contracts to be let to the lowest bidder,*® 
the city council cannot substantially vary the terms 
and conditions of a contract entered into under com- 
petitive bids,°’ for to do so would be to destroy the 
advantage intended to be secured by such method 
However, the stat- 
ute is not violated where the amount of progress 
payments is increased in pursuance of a provision 
of the contract authorizing moditications.®® 
sions relating to competitive bidding have been held 
to be violated by the action of the municipal authori- 
ties in consolidating separate and distinet 1mprove- 
ments assessable against different classes of prop- 
erty,*° or in fixing a minimum price to be paid for 
labor,*! but not by the fact that the successful bid- 
der for the original improvement can underbid 
other persons for an enlargement of the improve- 
A statute requiring a municipal improve- 
ment contract involving an expenditure over a cer- 
tain amount to be let upon competitive bidding*® 
cannot be successfully evaded by dividing an entire 
improvement into parts and letting a separate con- 
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Provi- 


42. Walker v. Dobbins, 152 Mo. A. 
270, 133 SW 387. 
43. See supra § 2491. 


44. Peo. v. Lamon, 232 Ill. 587, 83 
NE 1070; Tompkinsville v. Miller, 
195 Ky. 143, 241, SW 809. 


Separate contracts for parts of 


improvement generally see infra 
$2725.19. 
45. Shields v. Loveland, 74 Colo. 


27, 218 P 913. See Rice v. Haywards, 
107 Cal. 398, 40 P 551 (assuming that 
the action of the individual members 
of the board in directing the engineer 
to inform prospective bidders that no 
bid would be received unless accom- 
panied by bid for the purchase of 
bonds was an act of the board and 
was unauthorized and improper, it 
will not be regarded as_ sufficient 
ground for relief in equity where it 
does not appear that any injury re- 
sulted therefrom, there being no evi- 
dence that anyone was deterred from 
bidding or that the bids put in were 
any higher by reason of the condi- 
tion). 

[a] Reason for rule.—‘If a bidder 
is able to take the bonds for cash at 
par, it is strong evidence that he is 
solvent and responsible, and will ful- 
fill his contract. The council has a 
right to-prescribe reasonable qualifi- 
cations for bidders, e.g., they usually 
require. the deposit of a certified 
check to insure good faith and re- 
sponsibility. . They are not obliged to 
accept bids from 
who. offers to-do the work for the 
lowest price... . [The plan] does: not 
restrict. competition except to those 


| who are of a certain financial respon- 


sibility, and that we think not to an 
unreasonable extent.” Shields v. 
Loveland, 74. Colo, 27, 34, ..35, 218 P 
913. 

46. Ledwith v. Lincoln, 110 Nebr. 
425, 193 NW 763. 

47. See also supra §§ 2192, 2193. 

48. Iowa.—Bennett v. Emmets- 
burg, 138 Iowa 67, 115 NW. 582. 


Ky.—Frankfort:v. Noel, 213 Ky. 
518, 281 SW 505. 
La.—Gurley v. New Orleans, 124 


La. 390, 50 S 411. 

Mo.—Lemon v. Shepard, 180 Mo. A, 
332, 167 SW 1145; Excelsior Springs 
v.. Ettenson, 120 Mo, A. 215, 96 SW 


TOA. 

Nebr.—Neumann v. Knox, 214. NW 
290. 

N. J.—Jones v. Atlantic City, 81 
N. J.-L. 259, 80 A_ 24. 

ING ey. i rer Collune,y) 0S INi iY. 
666,.15 NE 894; In re Pennie, 108 
N. Y. 364, 15 NE 611 [aff 45 Hun 
391] ‘ 


N. D.—McKenzie v. Mandan, 35 N. 
D. 107, 160 NW 852. 


every newcomer } 


[44 O.J.] 331 


| tract for each part in an amount less than the statu- 
tory minimum.** It has been held that competition 
is not unduly restricted by a provision of an ordi- 
nance requiring the contractor to agree to purchase 
certain municipal bonds at par;*° but it has also 
been held that the letting of the contract will be 
enjoined upon proof that a reservation by the city 
of an option to make payment in municipal bonds 
prevented competition to such an extent as to in- 
crease the cost of the work.*¢ 
[§ 2499] b. Request or Advertisement for Bids‘? 
—(1) In General. 
provision in a statute, charter, or ordinance requir- 
ing a municipality, by notice, advertisement or 
otherwise, to call for, solicit or invite bids or pro- 
posals for a public improvement contract is manda- 
.tory,*s and a compliance therewith is a condition 
precedent to the award of the contract ;*9a lack of 
sufficient compliance ,with such a provision consti- 
tutes a jurisdictional defect®® and renders the con- 
tract void. In some instances, however, there are 
at the time no requirements of this nature,®? or if 
there is one it is not applicable to the municipality, 


As a general rule an applicable 


Oh.—Upington y. Oviatt, 24 Oh. 
St. 232 


Pa.—O’Brien yv. Erie City, 7 Pa. 

Dist. 2915220. Pa.’ Con sain 
Utah.—Utah. Sav., etc., Co. v. Salt 

Lake City, 44 Utah 150, 138 P 


1165. 

[a] The requirement cannot be 
avoided. (1) or dispensed with. 
Washington v, Stumpe, (Mo. A.) 197 
SW 165. (2) “The duty to advertise 
for bids was not discretionary with 
the director, but was imposed upon: 
him by a legislative mandate which 
he was not at liberty to disregard.” 
Flinn v. Philadelphia, 258 Pa. 355, 
Soe EO A? 42 

49. Lincoln v. Thompson, 190 Ill. 
A. 536; Brownell Impr. Co. v. Nixon, 
a aa ee 195, 92 NE 693, 95 NE 
E 3 inn v. Philadelphia, 258 Fi 
355, 102 A *24, x pd 

50. Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582; Comstock v: 
aiake Grove, 133 Iowa 589, 111 NW 

Effect on assessment of failure to 
advertise for bids see infra § 3010, 

51. Cal.—Brooks vy. Satterlee, 49 
Cal. 289; Himmelmann y. Cahn, 49 
Cal, 285. 

1l.—LincoIn v. Thompson, 190 Ill. 


Ay eG. ; 
gat Gar ene ee v. Helm, 45 Ind, 
Towa.—Polk v. McCartney, 104 


|Towa 567, 73 NW 1067. 


Mo.—Elsberry v. 


Black, 120 Mo. 
A. 20, 96 SW . 256, * 


Mont.—Cooper . v. . Bozeman, 54 
apo), 277, 169. .4P 801 (Bay , [P9139 
eC \ 


Oh.—Frisbie Co. v.. Hast. Cleveland, 
98 Oh. St. 266, 120 NH 309 [aff 9 Oh» 
A. 328,.29.O., C.,. A: 129]5 Pleasant 
Bidely v. Dayton Limestone Co., 1 
re + £05, Li. Ohw .Cir WOtgiNesas 


Tex.—Breath v. Galveston,:-92 Tex. 
454, 49. SW 575; Waco v. Chamber- 
lain, (Civ. A.) 45 SW 191. 

[a], The good faith of officials 
(1) in contracting without advertise- 
ment for bids is no bar to a suit to 
restrain. expenditures. Safford v. 
Lowell, 255 Mass. 220, 151 NE. 111. 
(2) Indeed, where a contract is in- 
tentionally let by the city officers 
without advertising for bids as. re- 
quired by statute, it cannot, as a 
mater of law, be said to be made in 
good faith. WHllefson y. Smith, 182 
Wis. 398, 196 SW’ 834. 


52... O’Brien _ y. Drinkenberg, 41 
Mont. 538, 111 P 187 (Rev. Code 
§ 3278); Superior v. Simpson, 114 


Nebr, 698, 209 NW 505; Kingsley v. 
Brooklyn, 78 N. Y. 200, 7 AbbNCas 
28 [aff 5 AbbNCas 1], 


332 [44 C.5.] 


improvement, or contract in question,®® or the provi- 
sion is so worded as to be permissive rather than 
mandatory,°>* or it may be dispensed with by a 
prescribed vote of the members of the council or a 
It seems that the city need not 
call or advertise for bids in ease of an emergency,’® 
at least where it is so provided by statute;°’ but a 
condition which may be foreseen in time is not an 
emergency within the meaning of this exception.°® 
Where a notice or advertisement for bids is required, 
it must emanate from the council or proper mu- 
nicipal board;*® and the council cannot delegate dis- 
cretionary power, vested in it by charter, to deter- 


named board.°® 


c 53. Sims v. Des Moines, 146 Iowa 
410, 125 NW 329; New Jersey Sub- 
urban Water Co. v. Riordan, (N. J. 
Sup.) 132 A 318 [aff 135 A 919]. 

fa] Wustrations—(1) A _ statute 
requiring a board of public works to 
advertise for bids is not applicable 
to a city operating under the com- 
mission form of government. Sims 
v. Des Moines, 146 Iowa 410, 125 NW 
329. (2) Also a statute requiring the 
governing body of a municipality to 
publicly advertise for bids “is not 
applicable to a contract for the ex- 
tension of an existing contract for a 
water supply, made pursuant to the 
Act of 1923, which is a broad, com- 
prehensive, and independent statute, 
and authorizes any municipality, or 
two or more municipalities, to make a 
contract with any water company or 
more than one water company for a 
supply of water for domestic and 
public use for a period not exceed- 
ing 30 years, on such terms and 
conditfons, at such rates, and with 
such exclusive provision for revi- 
sion of rates from time to time as 
may be agreed upon.” New Jersey 
Suburban Water Co. v. Riordan, 
{N. J. Sup.) 182 A 318, 319 [aff 
KNo Je) 185 A S197; 

54. Fitzgerald v. Walker, 55 Ark. 
148, 17 SW 702; Dillingham v. Spar- 
tanburg,. 75 S. C. 549, 56 SE 381, 117 
AmSR 917, 8 LRANS 412, 9 AnnCas 


$29. 

55. Barber Asphalt Pav. Co. vy. 
South Park Comrs., 233 Ill. 862, 84 
NE. 243; Huggins v. Pinckneyville, 
239 Ill A, 213; Downers Grove v. 
American Surety Co., 218 Ill. A, 
608. 

56. Utah Sav., etc., Co. v. Salt 


Lake City, 44 Utah 150, 138 P 1165. 
See Ellefson v. Smith, 182 Wis. 398, 
196 NW 834 (where the court refused 
to compel restitution of money paid 
under the contract, and one of the 
circumstances of the case was that 
there appeared to the officials to be 
an emergency, Owing to the lateness 
of the season to let the contract 
promptly, and without waiting for 
bids, in order to save the increased 
cost owing to freezing of the 
ground). 

57. Safford v. Lowell, 255 Mass, 
220,°151 NE. 111. 

58. Safford v. Lowell, supra (con- 
dition of streets ordinarily following 
winter). 

59. Beniteau v. Detroit, 41 Mich. 
116, 1 NW 899. Jee 


60. Helwig v. 
NYS 475. 

61. Hayes v. Handley, 182 Cal. 273, 
187 P 952; Fayette v. Rich, 122 Mo. A, 
145, 99 SW 8. 

“The .action of the council in di- 
recting the committee to advertise 
for bids was not a delegation of its 
powers to the committee. The act 
was:not in any sense legislative. It 
had the right to direct its clerk or 
any of its executive officers to per- 
form that: duty. It was something 
that the council could not do as a 
body. All it could do was to direct 
that the advertisement should be 
made and to indicate the agent it 
considered best suited for the pur- 


Gloversville, 


‘ 


MUNICIPAL CORPORATIONS 


to perform the 


pose’. Fayette v. Rich, 122 Mo. A. 
145, 152, 99 SW 8. 

62. Hayes v. Handley, 182 Cal. 
273, 187 P 952; Fayette v. Rich, 122 
Mo. A, 145, 99 SW 8. 

63. Washington vy. (Mo. 
A.) 197 SW 165. 


Stumpe, 


64. Washington v. Stumpe, Supra. 
65. Washington v. Stumpe, supra. 
[a] Authorization held sufficient. 


—Hayes v. Handley, 182 Cal. 
187 P 952 (general order). 

[b] Collateral attack.—A formal 
irregularity, if any, in the authoriza- 
tion does not render the whole pro- 
ceeding void and subject to collateral 
attack. McCoy.v. Omaha, 89 Nebr. 
92, 1830 NW 845 [den reh 88 Nebr. 
316, 129 NW 429]. 

[c] Notice by part of persons 
directed to give it.—That a notice 
ealling for bids for street and sewer 
improvements was signed by the 
mayor and clerk, whereas the ordi- 
nance directed the mayor, clerk, and 
treasurer to advertise for bids was 


273, 


harmless. Wallace v. Louisa, (Ky.) 
273 SW 720. 
{d] Continuing authority after in- 


valid exercise.—Where the city clerk, 
when so directed by the common 
council to publish the requisite legal 
notice for proposals, makes a techni- 
cal error in the first publication 
thereof so that it goes for nothing, 
but later essays another and makes 
a proper publication, and the com- 
mon council meets as advertised and 
performs the official business proper 
to be done and awards the contract, 
and there is no evidence that anyone 
is misled or harmed, or that anyone 
failed to bid on account of the mis- 
take in such notice, jurisdiction by 
the common council over the subject 
matter is not lost by the error, and 
the proceedings are not thereby in- 
validated, but the first publication 
may be treated as of no validity and 
the second publication as a first exe- 
cution of the orders of the common 
council. Gilmore v. Utica, 131 N. Y. 
26, 29 NE 841. ‘ 

66. See also supra § 2190 et seq. 

67. Iowa.—Jenney v. Des Moines, 
103 Iowa 347, 72 NW 550; Windsor v. 
Des Moines, 101 Iowa 343, 70 NW 


214; Coggeshall v. Des Moines, 78 

Iowa 235, 41 NW' 617, 42 NW 650. 
La.—Shreveport v. Levy, 154 La. 

953, 98 S 431. 

Pees ire ei v. Weakley, 86 Mo, 


N. Y.—Hart v. New York, 201 N. Y. 
45, 94 NE 219; Tifft v. Buffalo, 25 
App. Div. 376, 49 NYS 489 [aff 164 
N. Y. 605 mem, 58 NE 1093 mem]; 
Bigler v. New York, 5 AbbNCas 51. 
RO ara coh v. Furlong, 20 Wis. 

[a] Scope of requirement. — (1) 
“The expression ‘extent of the work’ 
means something more than a bare 
statement of the length of the sewer, 
the size of the pipe, and the number 
of the manholes and flush tanks, It 
includes some definite information 
respecting the conditions under 
which the work is to be done, and 
the manner in which it will be re- 
quired to be done. Without this in- 
formation no one could intelligently 


ye Pig Pome 


(§§ 2499-2500 — 


mine the exte&t of the advertising ;°° but the coun- 
cil or board may, without improperly delegating 
its powers and duties,®! authorize and direct others 


ministerial act of giving the no- 


tice,°2 and it is immaterial what person gives the 
notice,** so long as he is a public officer®* and acts 
under the authority of the council or board.® 

[§ 2500] (2) Contents.%* 
quired by different statutes, charters, or ordinances 
to be stated in the advertisement for bids for a 
municipal improvement contract include the char- 
acter and amount of the work to be done or mate- 
rials to be furnished,®’ the time within which the 


Matters variously re- 


submit a bid.” Bennett v. Emmets- 
burg, 138 Iowa 67, 75, 115 NW 582. 
(2) “The proposal submitted must de- 
termine the work to be done in all its 
essential features, leaving to the 
bidders nothing to determine and to 
submit, but the price at which they 
will undertake to perform the speci- 
fied work.” Johnson v. Atlantic City, 
85 N. J. L. 145, 147, 88 A 950. 

[b] Sufficiency of compliance gen- 
erally.—(1) Where a statute requires 
the advertisement merely to state in 
general terms the work to be done, a 
substantial compliance therewith is 
all that is required. Shreveport vy. 
Levy, 154 La. 953, 98 S 431. (2) It 
is sufficient to state the work to be 


done as definitely as practicable. 
Devlin v. Jersey, (N. J.) 100 A 208. 
{c] Estimate—(1) The _ require- 


ment may be satisfied by the state- 
ment of an estimate of the amount of 
work to be done (Royal vy. Des 
Moines, 195 Iowa 23, 191 NW 377; 
Royal v. Des Moines, (Iowa) 182 NW 
188; Reilly v. New York, 111 N. Y. 
473, 18 NE 623), (2) but not where 
the estimate does not cover all the 
work (Brady v. New York, 20 N. Y. 
312, 18-HowPr 348, [aff 15 N. Y. 
Super. 173, 7 AbbPr 234, 16 HowPr 
432]) (3) or where it was made reck- 
lessly and carelessly, without any 
prior test or examination (In re 
Anderson, 109 N. Y. 554, 17 NE 209). 
td} Where it is impossible to de- 
termine accurately the exact amount 
of work or materials which will he 
required, the bids may be required to 
be either for the entire work at a 
lump sum or for a_ specified price 
based upon estimated quantities, by 
which the contractor agrees to do ail 
the work for separate prices bid by 
ag Hahei ie fe wg Wal- 
ericy. cClellan, 3 App. Div. 
99 NYS 78. Rey Sale ee 
{e] Trifling omission.—The omis- 
sion of a specification of the number 
and size of manholes from an adver- 
tisement for proposals for a sewer 
contract is not fatal where the ex- 
pense is so trifling, as compared with 
that of the whole work, that the 
omission will not affect the bids. 
Houghton v. Burnham, 22 Wis. 301. 
{f] Reference to plans and speci- 
fications.— (1) Reference may be made 
to specifications on file for a detailed 
description of the work. Stockton 
v, Clark, 53 Cal. 82; Bozarth v. Mc- 
Gillicuddy, 19 Ind. A. 26, 47 NE 397, 
48 NE _ 1042; Fullerton vy. Des 
Moines, 147 Iowa 254, 126 NW 159; 
Owens v. Marion, 127 Iowa 469, 103 
NW 381; Arnold v. Ft. Dodge, 111 
Iowa 152, 82 NW 495; Louisville, 
etc., R. Co. v. Southern Roads Co., 
217 Ky. 575, 290 SW 320; Berg v. 
New York, 1, NYSt 418; Austin v. 
Tillamook City, (Or.) 254 P 8:19, 
And see Valdosta v. Harris, 156 Ga. 
490, 119 SE 625 (holding, without 
discussion, that the city was not 
proceeding illegally on account of 
certain alleged defects in an adver- 
tisement for bids which referred to 
plans and_ specifications on file). 
(2) “It is impracticable to set out 
all the details in advertisements for 
bids, and for this reason, it is enough 


PSSA TE. ASS OR LR SARS ESS EE vA TE af a SP Se BOS PS eS A RS hes eR Te Bee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 1 


~ §§ 2500-2501] 


work must be completed,®* an estimate of the cost,°° 
the terms of payment,”° and the time for receiving,” 
opening,’? and acting upon™ the bids or proposals. 
A municipal officer in a notice calling for proposals 
cannot dispense, in favor of any contractor, with 
requirements which the ordinances have made im- 
On the other hand the notice or adver- 
tisement need not contain statements not required 
by statute, charter, or ordinance,’> and an imper- 
fect statement’ of an unnecessary matter will be 
It is proper and reasonable for an 


perative.74 


disregardéd.6 
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advertisement for bids for brick paving to require 


if bidders are referred therein to the 
plans and_ specifications on file.” 
Fullerton v. Des Moines, 147 Iowa 
254, 261, 126 NW 159. (3) An adver- 
tisement by a village for bids which 
notifies contractors that the plans 
and specifications are on file in the 
office of the city engineer and may 
there be seen and inspected is not 
misleading where there is a person 
acting under appointment by the 
council who is known as the city en- 
gineer even though, technically 
speaking, no such office as that of 
village engineer has been created by 
law. Taylor v. Wapakoneta, 26 Oh. 
Cir. Ct. 285. (4) An advertisement 
for proposals for paving on an exist- 
ing foundation and plans and speci- 


cations referred to therein have been | 


construed together as requiring extra 
concrete to be placed on the old 
foundation in bringing it to subgrade. 
Fullerton v. Des Moines, 147 Iowa 
254, 126 NW 159, 115 NW 607. (5) A 
bidder who did not see the published 
notice but did see the specifications 
and submitted a bid conforming 
thereto is not entitled to complain of 
a variance between the notice and 
specifications in reference to the 
thickness of cement. Tony Amodeo 
Co. v. Woodward, 192 Iowa 535, 185 
NW: 94. (6) Plans and specifications 
generally see supra §§ 2426-2428. 

[g] Advertising for bids for only 
one kind of paving is proper. John- 
ston v. Hartford, 96 Conn. 142, 113 
A 273. 

[h] Alternative bids. —(1) Ac- 
cording to some authorities, the ad- 
vertisement may eall for bids on dif- 
ferent kinds of pavement or ma- 
terials. Barber Asphalt Pav. Co. v. 
Garr, 115 Ky. 334, 73 SW 1106, 24 
KyL 2227; Detroit v. Wayne County 
Cir, Judge, 79 Mich. 384, 44 NW 622; 
Atty.-Gen, v. Detroit, 26 Mich. 263; 
Smith v. Atlantic City, (N. J. Sup.) 
1386 A 607; Schieffelin v. New York, 
65 Mise. 609, 122 NYS 502; Mc- 
Cutcheon v. Franklin, 30 O. C. A, 536; 
Parker v. Philadelphia, 220 Pa. 208, 
69 A 670. See Johnson vy. Atlantic 
City, 85 N. J. L. 145, 88 A 950 (dictum 
that the legislative requirement does 
not prevent alternative proposals 
alike in terms for all bidders). (2) 
Other authorities, however, are to the 
contrary. Bell v. Shreveport, 127 
La. 691, 53 S 928. (3) Competition 
between different materials generally 
see supra § 2494. (4) Competition 
between patented and other articles 
or materials see supra § 2497. 

[i] Materials for several improve- 
ments.—Where similar materials will 
be required for several improvements 
authorized by distinct ordinances, it 
has been held that proposals to fur- 
nish the entire amount of materials 
may be advertised for. Alberger y. 
Baltimore, 64 Md. 1, 20 A 988. 

[i] Notices or advertisements held 
insufficient.—Bennett v. Emmetsburg, 
138 Iowa 67, 115 NW 582; Excelsior 
Springs v. Ettenson, 120 Mo. A. 215, 
96 SW 701 (where the width of the 
improvement was omitted); Hart v. 
New York, 201.N. Y. 45, 94 NE 219 
(proposals for bids for the construc- 
tion of a sewage disposal plant 
which in effect allow any method of 
sewage disposal and arrangement. of 
appurtenances according to any sys- 


tem, and according to plans and 
se ha peter to be submitted with a 
bid). 

68. Vowles v. Kenwood Park, 198 
Iowa 517, 199 NW 1009; Osburn v. 
Lyons, 104 Iowa 160, 73 NW _ 650; 
Roaen v. Eugene, 23 Or. 376, 31 P 

[a] Reference to plans and speci- 
fications.—A notice. to bidders which 
is defective in not stating when the 
work shall be done, as required by 
statute, is cured by reference therein 
to plans and specifications containing 
form of proposal to be used by _bid- 
der, providing for completion of the 
work by a certain date. Vowles v. 
Kenwood Park, 198 Iowa 517, 199 NW 
1009. 

[b] Proposal held invalid.—A pro- 
posal for bids which specified that 
an addition would be made to each 
bid equal to fifty dollars for each 
working day the bidder proposed to 
take to complete the work has been 
held invalid as allowing the contract 
to be awarded otherwise than accord- 
ing to a common standard, as having 
been made for ulterior reasons favor- 
ing the successful bidder and not for 
any useful public purpose. Johnson 
v. Atlantic City, 85 N. J. L. 145, 88 
A 950, 2 

69. Brady v. New York, 20 N. Y. 
312, 18 HowPr 343 [aff 15 N. Y. Su- 
per, 173]. 

70. Royal v. Des~ Moines, 195 
Iowa 23, 191 NW 377; Dubbert v. 
Cedar Falls, 149 Iowa 489, 128 NW 
947, 

[a] Reference to form containing 
statement.—The fact that the notice 
to bidders does not state that the 
work will be paid for in bonds is at 
the most a mere irregularity which 
does not affect the validity of the 
contracts, where the notice requires 
the use of blank forms furnished by 
the engineer in making bids and such 
blank forms provide for payment in 
bonds. Matthews v. Ellensberg, 73 
Wash, 272, 131 P 839. 

[b] Defect not cured.—A defect in 
an advertisement consisting of a 
failure to call for bids on the basis of 
a cash payment and to require the 
bidders to state the rate of interest 
warrants to be taken in payment 
shall bear is not cured by the fact 
that part or all of the bids submit- 
ted conformed to the requirements 
which shoudd have been stated in the 
advertisement where other persons 
refrained from bidding on account of 
a belief that, because of the defect in 
the advertisement, any contract en- 
tered into would be illegal. Mc- 
Kenzie v. Mandan, 35 N. D. 107, 160 
NW 852. 

[ec] Terms of payment held suffi- 
ciently stated.—Royal v. Des Moines, 
(Iowa) 182 NW 188, 195 Iowa 238, 191 
NW 377; Dubbert v. Cedar Falls, 149 
Iowa 489, 128 NW 947 (the notice is 
certainly sufficient in this respect 
when it fixes terms such as the 
statute authorizes). 

71...Case v. Fowler, 65.Ind. 29; 
Cass Farm Co. y. Detroit, 124 Mich. 
433, 83 NW 108. 

[a]: Authority to fix time.—A = no- 
tice is not invalid because the: clerk, 
not the council, fixed the time for 
presenting proposals. 
man,..134 Cal. 399, 66 P 492.. 


Belser vy, Sid 
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a bidder to furnish a certificate from the manufac- 
turer of the brick to be used guaranteeing an un- 
interrupted supply within the time fixed for com- 
pleting the contract.”” 
vertisement to fix the price to be paid for specified 
kinds of work,’® unless it is for contingent extras 
which may become necessary in case of an emer- 
gency,*® although the city authorities may advise 
contractors that bids in excess of a certain amount 
will not be considered.®° 

[§ 2501] (3) Posting or Publication.*: The time *? 


It is improper for the ad- 


[b] Conformity with resolution or 
ordinance. — Where ‘the - resolution 
provided that bids for work would 
be received up to six o’clock October 
30, and ordered the clerk 'to give no- 
tice of the letting of the contract 
for three weeks before October 6, a 
notice by publication, the first of 
which was on October 1, and the last 
on October 22, and which stated that 
bids would be received up to five 
o’clock October 30, was_ sufficient. 
Shirk v. Hupp, 167 Ind. 509, 78 NH 
242, 79 NE 490. 

{c] Final day on Sunday.—lIt has 
been held that an advertisement for 
bids stating that they would be re- 


ceived up to “Saturday, September 
19th” ‘was sufficient, although the 
nineteenth was Sunday. Case v. 


Johnson, 70 Ind. 31. 

72. Cooper v. Bozeman, 54 Mont. 
207, 169 P*8 0k 

Time for opening bids see infra 
§ 2508. 

73. Dubbert v. Cedar Falls, 149 
Iowa 489, 128 NW 947. 

74. Smith v. New York, 10 N. Y. 
504 [aff 6 N. Y. Super. 221]. 


75. Beckett vy. Morse, 4 Cal. A. 
228, 87 P 408. 

76. Federal Constr. Co, v. Wold, 
30 Cal. A. 360, 158 P 340. 

77. O’Neill v. Elizabeth, (N. J. 
Sup.) 73 A 872. 

78. California Impr. Co. ¥. Rey- 


nolds, 123 Cal. 88, 55 P 802; Johnson 
v. Atlantic City, 85. N. J. L. 145, 88 
A 950; In re Merriam, 84 N. Y. 596; 
In re Manhattan Sav. Inst., 82 N. Y. 
a In re Mahn; 20 Hun (N. Y.) 
3.01. 

{a] Application of rule.—Where, 
in an advertisement for proposals 
for constructing a sewer in the city 
of New York, a price is fixed for 
rock excavation, and the price so 
fixed is included in the contract for 
the.work, thus withdrawing the item 
from competition, there is not a 
compliance with the provision of a 
statute requiring the work to be let 
by contract, after advertisement, to 
the lowest bidder. In re Manhattan 
Sav. Inst., 82 N. Y. 142. 

[b] Large portion of whole work. 
—An advertisement for proposals for 
constructing a municipal improve- 
ment may not fix the price to be paid 
for a specified kind of work which 
constitutes a large portion of the 
whole work. In re Merriam, 84 N, Y, 
596 [mod 21 Hun 586]. 

79. Ippolito v. Ridgefield, 94 N. J. 
L. 97, 109 A 337 [foll Thompson v. 
East Orange, 94 N. J. L. 106, 109 A 
340]; Clark v. Pittsburg, 217 Pa. 46, 
66 A 154. 

80. Seaboard Nat. Bank v. Woes- 
ten, 147 Mo. 467, 48 SW 939, 48 LRA 


81. See also supra § 2192, 
82. Cal.—Hewes v. Reis, 40 Cal. 

Iowa.—Comstock  v. Eagle Grove, 
133 Iowa 589, 111 NW 51 

Minn.—Carpenter ese Paul, 23 
Minn, 232, 

Mo.—Webster Groves v. Reber, (A.) 
212 SW 88; Roth v. Forsee, 107 Mo. 
Ay 471, 81 SW 913. 

N. Y= Tifft  v. Buffalo, 25 App. 
Div. 376, 49 NYS 489;/In re Pennie, 


45 Hun 391, 10 NYSt 90 Lett 108 N. x. 
364, 15 NE: CLL Fe s 
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and manner ®* of giving notice inviting bids for a 
municipal improvement contract being prescribed 
by an applicable statute, charter, or ordinance, com- 
pliance therewith is necessary; and in the absence 
of such a requirement reasonable notice and publi- 
cation must be had.*¢ A requirement that notices 
for bids upon a paving contract shall be posted at 
public places within the city for five days is not 
unreasonable.*> According to the provisions of some 
statutes an advertisement for bids must be subse- 
quent in time to the preparation and filing of plans 
and specifications.’® It has been affirmed by some 
authorities** and denied by others** that an adver- 
tisement for bids before the taking effect of the 
improvement ordinance is valid and effective. 

Proof of publication. In the absence of evidence 
that a notice was not published the requisite number 
of days, the sufficiency of publication will be pre- 
sumed.8® Where the requisite publication is in fact 
shown, an irregularity on the face of the affidavit 
of the publisher of the notice is not fatal.°° Also 
the introduction of a copy of a newspaper purport- 


ing to have been published on one of the days speci-. 


fied in the publisher’s affidavit is insufficient to 
overcome prima facie proof of publication, where it 
is not shown whence the paper was procured,*! or 
that it was a copy of the regular edition.®” 
Or.—Watson vy. Salem, 84 Or. 666, 


164 P 567, 1184. 
' W. Va.—Moundsville v. Yost, 75 


pers.” Webster 
(Mo. A.) 212 
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SW 38, 
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[§ 2502] (4) Readvertisement.°* Upon the fail- 
ure of the successful bidder to enter into a contract, 
the city may readvertise for bids®* without repeating 
the steps necessary to acquire jurisdiction ;°° but au- 
thority may not be conferred on the clerk by general 
resolution to readvertise in all cases where a bidder 
fails to make a contract.2* It is improper to let 
the contract without advertising again where no 
bids are received after one advertisement,’ the 
council releases the lowest bidder from his offer,°* 
or, for sufficient reasons, refuses to contract with 
the person whose bid it has aecepted;°® but it 1s 
held that upon the failure of the lowest bidder to 
execute a contract, the contract may be awarded 
to the next lowest without readvertisement. Al- 
though the council or board has rejected all bids, it 
may reconsider its action and accept one of them? 
without a new advertisement.? Sometimes, how- 
ever, the council, after rejecting all bids, orders a 
readvertisement for bids. Some courts hold that, 
on the failure of the contractor to perform, a re- 
letting without further notice of the time and place 
of letting is unauthorized,® but other courts hold 
that, on the abandonment of the work by the con- 
tractor, the municipality may, without readvertising 
for bids, itself complete the work,® or let a contract 


Reber, 
(4) It. has 


567, 7 OhNP 5384. 
89. Arnold v. Ft. Dodge, 111 Iowa 
152, 82 NW 495. 


W. Va. 224, 83 SE 910. 

{a] Lack of publication on an in- 
tervening Sunday does not prevent 
publication, otherwise on successive 
days, from being sufficient. Porter 
V. ned. Boyd: Pav:, ete;) Co 204 Mo. 
1, 112 SW. 235; Mexico v. Lakenan, 
129 Mo. A, 180, 108 SW 141; Bradley 
vy. Van Wyck, 65 App. Div. 293, 72 


NYS 10384; Galveston y. Heard, 54 
Tex: 420. 
{b] Ordinance designating shorter 


time than statute-—Where notice to 
bidders was published more than one 
week before the letting of. the con- 
tract as provided by statute, the fact 
that the ordinance designated a 
shorter time as being sufficient does 
mot invalidate it. Maret v; Hough, 
(Mo. A.) 185 SW. 544, iM 

{c] Delay in first. publication.— 
The fact that an advertisement does 
not appear until two days after the 
time fixed for the first publication is 
not fatal, where proposals are te- 
ceived, and: acted. upon. Puffy. v. 
Saginaw, 106 Mich, 335,64, NW. 681. 
«/ [dad] Notice held sufficient as to 
time.—Newport News ‘v. Potter; 122 
Fed. 321, 58 CCA 483. 
83. Ellis: v. Witmer, 134:Cal, 249, 
66, P3301, \ t 
. [a] Personal notice.-A -require- 
ment that. proposals shall be, asked 
for. by advertisement is not: satisfied 
by the giving of personal notice to a 
few .indiyiduals. Flinn y. Philadel- 
phia, 258 Pa. 355, 102 A 24, pt 

[b] © Number of newspapers.—(1) 
Although the ordinance provides that 
publication shall be made -in itwo 
newspapers, publication in oné news- 
paper, in conformity with the statu- 
tory provision on the subject, is 
sufficient, Connersville v. Merrill, 14 
Ind. A. 303, 42 NE 1112. (2) But 
where the ordinance contains the en- 
tire provision for publication, a pub- 
lication in two newspapers, instead 
of three as required by the ordinance, 
is insufficient. Baltimore v. Johnson, 
62 Md. 225. (3). The insertion of 
notices for bids in only one news- 
paper, and on a page of that paper 
devoted exclusively to news of an- 
other town, does not comply with an 
ordinance requiring advertisement 
“in proper and appropriate newspa- 


been held that the publication of an 
ordinance calling for bids for side- 
walk construction only in the official 
journal of the city in its every issue 
for the period of ten days before the 
bids were opened or contract let was 
a substantial compliance with Act 
No. 147 of. 1902, requiring that the 
notice of the ordinance calling for 
bids 
published in the city or town.” 
Se ey v. Doucet, 148 La. 166, 86 
S 724 


[ec] Bulletin boards in the court- 
house and city hall, and at the corner 
of two public streets, are public 
places within the meaning of a 
charter requiring notices to be 
posted in public places. Roach v. 
Hugene,' 23 Or.’ 376, .31 P 825, 

84.° Ind.—Yeakel v. Lafayette, 48 
Ind, 116; Logansport v: Puterbaugh, 
46 Ind. 550. 

Ky.—Augusta v. McKibben, 60 SW 
291, 22 KyL 1224. 


FW ee ce gs v. Newton, 45 Mo. 
A, 312. i 
Nebr.—State ov. Birkhauser, 37 


Nebr. 521, 56 NW 303. 
Wiis.—Chippewa Bridge Co. v. Du- 


rand, 122 Wis. 85, 99 NW 603, 106 
AmSR 9381. 
85.. Warren v. Barber Asphalt 


Pav. Co!, 115 Mo, 572,:22 Sw 490. 


86. Hanrahan v. Janesville, 145 
Wis; 457, 130 NW 482. 
[a] Purpose of requirement.— 


“The requirements that the specifica- 
tions be on file at the time notice is 
given to contractors were intended 
largely to provide for uniformity and 
accuracy in bidding, and to give defi- 
niteness and certainty to the con- 
tract.’ Wigodsky v.. Holstein, 195 
Iowa 910, 915, 192 NW 916. 

[b] Lack of fullness. — Where 
some specifications, ‘sufficient to form 
a basis for intelligent bidding, are 
on file the fact that full specifications 
covering a particular type of paving 
are not on file at the time of giving 
notice is not ground for holding the 
contract invalid. Wigodsky v. Hol- 
stein, 195 Iowa 910, 192 NW 916, 

87.. Koch ‘v. Norton, 216 Mo. A 
194, 261 SW 125 [dist Cushing v. 
Russell, 134 Mo. A. 650, 114 SW 555]; 
Darlington v. Com., 41 Pa. 68. 

88. Fath v. Cliffton, 5 OhS&CP 


“Shall be given in newspapers | 


90. Empire Trust Co. 
(Mo. A.) 275 SW 982. 

91. Ross v. Gates, 117 Mo. A. 237, 
93 SW 856; Ross v. Oglebay, 117 Mo. 
A, 236, 93.SW 859. 

92. Ross v. Gates, 117 Mo. A. 237, 
93 SW 856; Ross v. Oglebay, 117 Mo. 
A. 236, 93 SW 859. 

93. See also supra § 2194. 

94. Lexington v. Commercial 
Bank, 130 Mo. A. 687, 108 SW _ 1095. 


v. Stepp, 


95. Meuser v. Risdon, 36 Cal. 239; 
Himmelman v. Oliver, 34 Cal. 246; 
Dougherty v. Foley, 32 Cal: 402; 


Lexington v. Commercial Bank, 130 
Mo. A. 687, 108 SW 1095 (without 

new resolution). - 
96. Meuser v, Risdon, 36 Cal. 239. 
97. Wait v. Southern Oil, ete., Co., 
209 Ky. 682, 273 SW 473. 5 
65 


98. 'Twiss ~v. ‘Port 
Mich, 528, 30 NW. 177. 

99.. Zorn vy. Warren-Scharf <As- 
phalt Pav. Co., 42 Ind, A. 213, 84 NE 
509, (A.)- 81 NE 672 [foll Leeds 
v. Warren-Scharf Asphalt Pav. Co., 
42 Ind..A. 688, 85 NE 385]. 

1. Leitz v. New Orleans, 136 La. 
483, 67 S 3839, AnnCas1916D 1188: 
Gibson’ v. Owens, 115 Mo. 258,21 SW 
1107; Kinsella v. Auburn, 4 Silv. 
Sup. 101, 7 NYS 317; State ’v. Licking 
County; 26 Oh. St. 531. 

2.. See infra § 2515: 

3. .Ross v. Stackhouse, 114 Ind. 
200, 16 NE 501; Miller v. L. R. Figg 
Co., 175 Ky. 495, 194 SW 566: ed 

4. Vowles v. Kenwood Park; 198 
Iowa 517, 199 NW 1009; Superior v. 


Huron, 


Simpson, 114 Nebr. 698, 209 NW 
505. 
[a] Sufficiency of record.—In one 


case the record aS a whole was held 
sufficient to show that the council 
ordered a readvertisement for bids, 
although there was some confusion 
in the records of the town clerk in 
regard to this matter and evidently 
the word “May” was used in one in- 
stance in lieu of the word “April.” 
Vowles v. Kenwood Park, 198 Iowa 
517, 199 NW _ 1009. : 


cor Mitchell v. Milwaukee, 18 Wis. 
6. Bayes vy. Paintsville, 166 Ky. 
679, 179 SW 623, LRAI916B 1027; 


Milbank v. Western Surety Co., 21 
S. D/ 261,- 111° NW, 561; Paris’ ‘vy! 


OO a TT 
For later cases, developments and changes in the. law see cumulative Annotations, same title, page and note number, - - 


me ad 


Fay, 
ae 


¥ 


F§§ 2501-2502 


§§ 2502-2503] 


therefor to another contractor.7 At any rate the 
municipality may readvertise for bids where the 
contractor has abandoned the contract after enter- 
ing into it. Letting a new contract to the same 
contractor without readvertising for bids is some- 
times justified by the terms of a decree restraining 
the municipality from proceeding under the original 
contract.® 

[§ 2503] c. Form, Requisites, and Construction of 
Bids.t° Any. applicable provision of a statute or 
ordinance as to the form of bids must. be complied 
with to render the same a valid basis of contract.+ 
Hence a bid may not be accepted if it fails to com- 
ply with a requirement that all bids shall be signed 
and certified ;!? that the names of persons interested 
in a bid shall appear therein;*® or that bids shall 
be accompanied by specifications,!4 samples of ma- 
terial® or an affidavit of good faith and noncollu- 
sion.1¢ Also to be entitled to consideration a bid 
must substantially, and in all material respects, re- 
spond to and comply with the notice or advertise- 
ment for bids’? and the specifications upon which 
the call for bids is based,'® it not being permissible 
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stantial variance.1®9 However, the rule. requiring 
conformity will be applied with greater’ strictness 
where the contract is challenged before performance 
of the work than where it is attacked thereafter ;7° 
a bid which is otherwise responsive should not be 
rejected because of surplusage,?! and an unsticcess- 
ful bidder cannot contest the award of the contract 
on the ground that the bid accepted fails to: comply 
with a requirement of the specifications where his 
own bid is likewise defective.2? A bid cannot prop- 
erly be rejected because of a failure to comply with 
formalities prescribed by an officer without author- 
ity of law;?* and in some cases it is held or recog- 
nized that a mere harmless irregularity in a matter 
of form does not justify rejection of a bid,?4 as such 
irregularity may be waived,?® corrected on entering 
into the contract,?® or disregarded by the courts.?? 
A bid is not defective because it makes no separation 
of the part of the work that is to be paid for by 
the city and that to be paid for by abutting owners.78 
It is sometimes provided by statute that where the 
work bid for embraces both labor and material, they 
shall be separately stated with the price therefor ;?9 


for the municipal authorities to 


Bray, 107 Tex. 188, 175 SW 432 [rev 
(Civ. A.) 142 SW 927]. 

Completion of work by municipal- 
ity generally see infra § 2599. 

7. In re Leeds, 53 N. Y. 400. 

8. Mosher v. Pheenix, 28 Ariz. 330, 
237. P 173; New York v. Duffy, 129 
Mise. 251, 221 NYS 247. 

9. Paul v. Oberholtzer, 121 Kan. 
699, 249 P 585. : 

10. See also supra § 2195. 

ll. Leflore v. Cannon, 81 Miss. 
334, 33 S 81; In re Marsh, 83 N. Y. 
431 [aff 21 Hun 582]; Brady v. New 
York, 20 N. Y. 312, 18 HowPr 343 
{aff 15 N. Y. Super. 173]; In re Paine, 
26 Hun 431 [aff 89 N. Y. 605. mem]; 
Peo, v. Croton Aqueduct Bd., 26 Barb. 
(N. Y.) 240, 6 AbbPr 42; Matter of 
Clamp, 33 Mise. 250, 68 NYS 345; 
Boyle v. Grant, 12 NYS 801; State 
vy. Cincinnati, 3 OhS&CP 48, 1 OhNP 
377; Gallagher v. Johnson, 1 OhS&CP 


4 


264; Chippewa Bridge Co, v. Durand, 


122 Wis. 85, 99 NW 603, 106 AmSR 
ode 
i 12. Williams v. Bergin, 129 Cal. 
461, 62 P 59; Matter of Clamp, 33 
Misc. 250, 68 NYS 345. 
13. Strack v. Raterman, 18 Oh. 
Cir. Ct. 36. 9 Oh. Cir. Dec. 862. 
[a] A false statement that the 
bidder is not connected with any 
other bidders is ground for setting 
aside the award of the contract to 
him where the true facts are not 
known to the municipal officials until 
after the making of the award. Mil- 
ler v. Hoboken, 90 N. J. L. 167, 100 A 
216. ; : 
14.. Kundlinger v. Saginaw, 132 
Mich. 395, 93 NW 914; Moreland v. 
Passaic, 63 N. J. L. 208, 42 A 1058. 
15. Md.—Maryland Pavement Co. 
vy. Mahool, 110 Md. 397, 72 A 833, 17 
as 649. 
TT ace cay v. Atlantic .City, 71 
N. J. L120, 58 A. 370. 
N. ¥.—Berghoffen v. New York, 31 
Misc. 205, 64 NYS 1082. ‘ 
Oh.—Many v. Cleveland, 19 Oh. Cir. 
Ct. 58, 10.Oh. Cir. Dec. 157... 
Pa.—Shields v. Philadelphia, 10 
Vbist.. 247: 
Pia Insufficient compliance. — A 
letter written by a bidder referring 
to samples previously filed ] 
your department,” is not a compli- 
ance with requirements as to sam- 
les. 
J. Sup.) 132 A 321. 
[b] 
ples—The fact that samples are sub- 
mitted, as required, does not do away 
with other tests provided for in the 
‘specifications. Turner v. Fremont, 
159 Fed. 221 [aff.170 Fed, 259, 95 
CCA 455]. 


“with | 


Critchfield v. Jersey City, (N.| 


Effect of submission of sam- 


waive any sub- 

16. Barber Asphalt Pav. 
Costas VE Cal 1 i3s7 tol <P 
Flinn v. Strauss, 4 Cal. 
P 414, 

[a] The requirement is not com- 
plied with by an affidavit which is 
not dated, is signed by only one of 
the two persons making the bid, does 
not contain, in the body thereof, the 
name of such signer, and does not 
show the official character of the per- 
son before whom it purports to have 
been signed and Sworn. Flinn vy. 
Strauss, 4 Cal. A. 245, 87 P 414. 

[b] Application of requirement to 
particular improvements.—Some char- 
ter provisions requiring the bid to 
be accompanied by an affidavit that 
it is not collusive are not applicable 


to street improvements undertaken 
under a general statute. Hayes v. 
Handley, 182,.Cal. 2738, 187 P 952; 


Butters v. Oakland, 53 Cal. A. 294, 
200 P 354. ; 

17. Stimson v. Hanley, 151 Cal. 
379, 90 P 945; Urbany: v. Carroll, 176 
Iowa 217, 157 NW _ 852;.. Maryland 
Pavement Co. v. Mahool, 110 Ma. 
397, 72 A 833, 17 AnnCas 649; Hor- 
nung v. West New York, 82 N. J. L. 
266, 81 A 1116; Case v. Trenton, 76 
N.-J. L. 696, 74 A 672 [rev (Sup.) 68 
A 57]; O’Neill v, Elizabeth, (N. J. 
Sup.) 73 A 872, 

[a] If the rule were otherwise 
bidding would not be upon equal 


terms and the advantages of compe-) 


tition would be lost. “Unless the 
bid responds to the proposal in all 
material respects, it is not a bid at 
all, but a new proposition.” Urbany 
v. Carroll, 176 Iowa 217, 222, 157 
NW 852 

[b] 
are invited for the paving of a street 
as one work, bids for less than the 
whole work are not in response to 
the invitation, and may be disre- 
garded. Stimson vy. Hanley, 151 Cal. 
379, 90 P 945. (2) Where an adver- 
tisement for bids requires bidders to 
state the number of working days re- 
quired for completion, a statement 


of the working days is essential and) 


the award of the contract to a bidder 
not making such statement. is in- 
alid. Hornung v. West. New York, 

BN. Joptks 266): SLA 1116, 
a bid to complete the improvement a 
month later than the time. fixed by 
the city is not reSponsive and is 
rightly rejected. Urbany vy. Carroll, 
176. lowa 217, 157 NW 852. 

18. U. S.—Colorado Pav. Co, v. 
Murphy, 78 Fed. 28, 23 CCA 631, 37 
LRA 630 [app: dism 166 U. S.. 719 
mem, 17 SCt 997 mem, 41 L. ed. 1188 
mem]. 


Illustrations.—(1) Where bids | 


(8) Also | 


but a failure to comply therewith is not necessarily 


Iowa.—Urbany  v. 176 
Iowa 217, 157 NW 852. 

Md.—Konig v. Baltimore, 126 Md. 
606, 95 A 478, 

N. J.—Moreland y. Passaic, 63 N. J. 
L. 208, 42 A 1058. 

N. Y.—Fraser vy. Buffalo, 125 Misc. 
83, 210 NYS 548 [mod on other 
grounds 215 App. Dix. 861 mem, 213 
NYS 804 mem (aff 243 N. ¥. 554, 154 
NE 602)]. 

Oh.—State v. Nieman, 8 OhS&CP 
662, 6 OhNP 419. : 

And see Andrews vy. Detroit, 233 
Mich, 79, 206 NW 514 (recognizing 
the rule but holding that the per- 
formance of the contract will not be 
enjoined because of the nonconform- 
ity of bids to a particular specifica~ 
tion which subsequently became im- 
material). : 

[a] Acceptance of insnfficient bid. 
—Acceptance of a bid which contains 
no agreement to perform the work 
according to specifications does not 
constitute a valid contract. Over- 
shiner v. Jones, 66 Ind. 452, 3 

19. Case’ v. Trenton, 76 N, Ji: L. 
696, 74 A 672. ayreat 

20. North View Land Co. v. Cedar 
Rapids, 185 Iowa 1032, 169 NW 644. 

21. Miller v..,Oelwein, 155 Iowa 
706, 1836 NW 1045. Ley 

fa] What constitutes surplusage. 
—Where the advertisement for bids 
relates to bitulithic paving, and a 
proposal is, for laying “bitulithic or 
its equal pavement, using bitulithic 
or its equal,” the words “or its equal” 
are plainly surplusage; the council is 
authorized by the bid to accept the 
proposal for bitulithie pavement 
without condition and the bid is not 
so doubtful or uncertain as to jus- 
tify the council in refusing to con- 
sider it. Miller v: Oelwein, 155 Iowa 
ees poe av 1045. 

22. ritchfield_v. Jersey City, (N. 
J.;Sup.) 182 A 321, ve 

23. Daly vy. O’Brien, 60 Misc. 423, 
112 NYS 304, 

24 Urbany y. Carroll, 176 Iowa 
217,,157 NW 852; Deininger v. Engle- 
wood Cliffs, (N. J. Sup.), 1386 A 605; 
Schwitzer v. Newark, 79 N. J. L. 342, 
75 A 447; Faist v. Hoboken, 72'N. J. 
L: 361, 60 A 1120. 

25. Gage v. New: York, 110,App; 
Div.. 4038, 97 NYS 157, 


Carroll, 


26. Urbany vy. Carroll, 176 Iowa 
217, 157 NW 862:- : 
27. Fraser v. Buffalo, 124 Misc. 


653, 208 NYS, 44. [aff. 213 App... Div. 
852 mem, 208 NYS 863 mem]. 

28. Beniteau vy. Detroit, 41 Mich. 
116, 1 NW 899. 

29. Warren Bros. Co. 


v. Cincine 
nati, 17.OhNPNS 587. } 
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fatal where the rights of the public have not been 
prejudiced.*° Also, in the absence of fraud, collu- 
sion and prejudice, the fact that single bids for the 
entire improvement, rather than separate bids for 
parts thereof as required, are submitted is not 
fatal.3+ 

Amount and terms. A bid in excess of the ap- 
propriation required by law to be previously made 
is invalid,®? and is not rendered valid by a subse- 
quent enlargement of the appropriation.** However, 
it is held that the contract is not rendered invalid 


by the fact that the bid accepted slightly exceeds | 


the estimate where the excess is eliminated when 
the contract is entered into.** Some statutes con- 
template cash bids for the work to be let.*° In fix- 
ing the amount of his bid, a bidder is under no 
obligation to give the city the benefit of his knowl- 
edge, acquired honestly and at his own expense, as 
to the cost of constructing the proposed work,®*3* 
and where the contract is awarded to him, the city 
cannot, in the absence of fraud or collusion, urge its 
own ignorance or error as a defense to an action 
brought to recover for work done under the con- 
tract.*® 

Construction. It is proper for the council to con- 
strue a bid according to its true intent where it 
contains a patent mistake;*® and a person who 
frames his bid in his own tevms is bound to assume 
that the council may give it a construction which 


[a] Bid held to substantially [a] Particular 


comply with law.—Warren Bros, Co. 
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bid offering to do bitulithic paving 


will render it valid rather than one which will vitiate 
it.4° Ambiguous language employed by the success- 
ful bidder in his bid will be construed most strongly 
against him.41 Where the written and printed parts 
of a bid are inconsistent, the former controls the 
latter.*? . 

[§ 2504] d. Deposit or Other Security on Making 
Bids**—(1) In General. Unless the amount specified 
is so high as to limit or stifle competitive bid- 
ding,** a requirement that bids be accompanied by 
a deposit’ or bond is valid#® and mandatory.*® 
Where such requirement is made in general terms, 
regulations as to the amount of security,*? and the 
manner of its filing or deposit,*® may be made by 
the officers who receive the bid; but an ordinance 
inconsistent with a charter provision is void.*® Or- 
dinarily the purpose of such a provision is to guar- 
antee the making of a contract by the successful 
bidder,®® and, in case of his failure to do so, to 
indemnify the city for the damages and expenses 
sustained or incurred thereby;° but it has been 
construed to call for a bond securing the proper 
performance of the work should the contract be 
let.52 The fact that a bidder who was unable to 
furnish security when bids were asked for is after- 
ward able to do so is not ground for reopening the 
bids.®* Also it is not within the discretionary power 
of a municipal officer, after the bids are opened and 


before the award is made, to accept an additional 
bid construed.—A |673 mem, 52 NE 1126 mem]. 
con Selpho v. Brooklyn, supra, 


v. Cincinnati, 17 OhNPNS 587. 


30. Wiese v. Cincinnati, 17 OhNP 
NS 481. ‘ 
' [a] Application of rule.—A fail- 


ure of the unsuccessful bidder to 
comply with the requirement does 
not render the contract invalid where 
it does not appear that separate bids 
were received covering the whole 
work to be performed and materials 
to be furnished amounting to less in 
the aggregate than the amount of 
the bid for the work as a_ whole 
which had been accepted. Yaryan 
v.. Toledo,°28: Oh.’ Cir...Ct. 259; 8 Oh. 
Civ Ct, We Sil [atts 76 20h.iSt, 58:4, 
81 NE 1199]. 

[b] fhe provision is intended 
largely for the guidance of the officer 
charged with the duty of awarding 
the contract, rather than as a re- 
striction. Wiese v.. Cincinnati, 17 
OhNPNS 481. 

gl. Orr v. Mann; 208 Ky. 46, 270 
sw 491; Fraser v. Buffalo, 124 Misc. 
653, 208 NYS 44: [aff 213 App. Div. 
852 mem, 208 NYS 863 mem]. And 
see Beshear v. Dawson Springs, 214 
Ky. 102, 282 SW 764 (upholding a bid 
conditioned on an award of a con- 


tract for the entire work to the bid- 
der). 
a Williams v. New York, 118 


App. Div. 756, 104 NYS 14 [aff 192 
N. Y. 541 mem, 84 NE 1123 mem, and 
dist Bradley v. Van Wyck, 65 App. 
Div. 293, 72 NYS 1034 on the ground 
that. the special legislation under 
consideration in that case did not 
require an appropriation to be made 
before the contract was. ‘executed]. | 

33. Williams v. New York, supra. 

34. Hadlock v. Tucker, 93 Nebr. 
510, 141 NW 192. 

35. Bell v. Shreveport, 127. La. 
691, 53 S 928. 

36-37. Reilly v. New York, 111 N. 
Y. 473, 18 NE 623. 

3s. Reilly v. New York, 111 N. Y. 
473, 18 NE 623. 

39. Wigodsky  v. 195 
Iowa 910, 192 NW 916. | 

40.. Miller v. Oelwein, 155 Iowa 
706, 1836 NW 1045. ! 

195 


41. Horrabin' v. Des Moines, 
SEES AD ES Ry“ ae SS AE OEE SSS 1 ES 


Holstein, 


Iowa 712, 190 NW 380. 


for a specified price per square yard 
and stating that it ‘includes all curb- 
ing shown on plans—5,320 header— 
curb—5,160 ft. combined curb,” has 
been construed, in the light of ex- 
traneous circumstances, as intended 
to include the cost of header and 
curbing without extra charge. MHor- 
rabin v. Des Moines, 195 Iowa 712, 
713, 190 NW 380 (where the court 
gave weight to the circumstances 
that the price per square yard was 
greater than the current value of 
bitulithic paving, and that the area 
of the header and curbing was not 
stated, only the lineal feet of each 
being stated and no price being fixed 
thereon). 

42. Urbany v. Carroll, 
217, 157 NW ‘852. 

43. See also supra § 2196, 

Bond for performance of contract 
see infra §§ 2535-2538. 


176 Iowa 


44. Helwig. v. Gloversville, 158 
NYS 475. 

45. Wheaton Bldg., ete, Co. v. 
Boston, 204 Mass. 218, 90 NE 598; 


Weston v. Greene County Bank, (Mo. 
A.). 192° SW > 126; Portsmouth — v. 


Portsmouth, ete., Corp., 122 Va. 258, 


95 SH 278: 

46. May v. Detroit, 2 Mich. N. P. 
235; Walsh v. New .York, 55 N, Y. 
Super. '535, 11 NYSt 728 [aff 113 
NPY. 142,.20° (NE). 826] :°- Peo, © v. 
Thompson, 11 NYSt 730 [apn dism 99 
N. Y. 641 mem, 1 NE 542 mem]; 
Harris, v. Philadelphia, 283 Pa. 496, 
129 A 460. See Berdiel v. Adjuntas, 
23 Porto Rico 151 (deposit provided 
for by law in force in 1897 was a 
necessary and not a voluntary de- 
posit). 


{a] Sufficient compliance.—A re- 


quirement that bidders on a contract 


for a public improvement shall sub- 
mit certified checks ‘to the order of 
the town treasurer with their bids 
is substantially fulfilled by submis- 
sion of a cashier’s check on an ac- 
eredited bank .to the order of the 
town and indorsed by the bidder, 
Hornung v. West New York, 82 N. J. 
L. 266, 81. A 1116. : 
47. Selpho v. Brooklyn,:5 App. 
Div. 529, 39 NYS 520 [aff 158 N.Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


New York v. Seely-Taylor Co., 
149 App. Div. 98, 133 NYS 808 [aft 
208 N. Y. 548 mem, 101 NE 1098 
mem]. 

50. Wallace v. Louisa, (Ky.) 273 
SW_ 720; Fairbanks v. North Bend, 
68 Nebr. 560, 94 NW 537; Philadel- 
phia v. Wood, 15 WklyNC (Pa.) 94; 
Portsmouth v. Portsmouth, etcs, 
Corp., 122 Va. 258,.95 SE 278. 

51. Erving v. New York, 131 N. Y. 
133, 29 NE 1101; New York vy. Seely- 
Taylor Co., 149 App. Div. 98, 133 NYS 
808 [aff 208 N. Y. 548 mem, 101 NE 


ebpenthegee Edt heart bie v. Ports- 
mouth, ete. orp., 122 Va. 258, 
SE 278.” tthe 


_. “The purpose of the check is to 
indemnify the city against the ex- 
pense of reletting the contract and 
against the damages it might sus- 
tain by being compelled, through the 
default of a bidder to execute his 


contract, to relet the work at an 
increased price.” Erving v. New 
Nee ISD ON... ¥O188) 1372429 Nw 
‘[a] Idquidated damages.—(1) The 


purpose of the statute is to treat the 
deposit as liquidated damages rather 
than a penalty. Wheaton Bldg., ete. 
Co. v, Boston, 204 Mass. 218, 9) NE 
598. (2) One purpose af requiring a 
deposit is to notify a bidder of the 
precise amount of damages he will 
have to pay if the contract is award- 
ed to him and_he refuses to enter 
into it. New York vy, Seely-Taylor 
Co., 149 App. Div. 98, 133 NYS’ 808 
[aff 208 N. Y. 548 mem, 101 NE 1098 
mem]. . (3) However, in one case not 
governed by charter provision it was 
held that a bond furnished in re- 
sponse to the eall for bids was in- 
tended as an obligation to reimburse 
or compensate the city for actual 
loss and not to pay a stipulated 
amount as liquidated damages. Bar- 
ber Asphalt Pav. Co. v. St. Paul, 136 
hea 396, 162 NW 470, LRA1917B£ 

52. Selpho v. Brooklyn, 5 A i 
529, 39 NYS 520 [aff 158 Sie ar 
eae arate 1126 mem]. , 

‘ ate v. Jersey City, : 

Sup.) 42 A 845. * Bs rae 
SOS ha ae 

page and note number, 


ais. 
‘[§§ 2503-2504. 


q 


~ §§ 2504-2506] 


deposit from one bidder to make up a shortage in the 
amount of the original deposit.*4 However, the 
awarding of a contract is sufficient approval of a 
bond or deposit filed with a bid,®* and objections to 
_the amount are not available thereafter,®* especially 
after the making of a formal contract conforming 
to the accepted bid.5? Failure of a bidder to ad- 
vance incidental costs as required by statute is not 
ground for enjoining the work, where the persons 
to whom such costs would accrue waived them in 
writing.58 

[§ 2505] (2) Return or Forfeiture.°9 A deposit 
made by a bidder to secure the execution of the con- 
tract by him, in the event it is awarded to him, 
should be returned to him where the contract is 
awarded to him and he executes the contract and 
furnishes the requisite security,°° or where the con- 
tract is awarded to some other bidder.*t Ordinarily, 
on the failure of the successful bidder to enter into 
a contract, the security given by him is forfeited,® 


and he is not entitled to recover back the amount - 


thereof,®* nor have the city officials power or au- 
thority to return it to him;** but under some cir- 
cumstances the rule is otherwise, as where the pro- 
ceedings are invalid,®* the award has not been made 
and notice of it given in strict compliance with law 
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or ordinance,®* the city has not made provision for 
paying the cost of the improvement,*? the contract 
contains conditions more burdensome than those 
specified in the advertisement,** the plans upon 
which the bid was based and which were furnished 
by the city were for another job,®® the bid was 
withdrawn before acceptance,”® the parties have, 
by mutual consent, abandoned the contract created 
by the bid and acceptance thereof,” or, owing to a 
difference in construction of the bid, there was no 
meeting of minds when the bid was made and ac- 
cepted.” Relief against a forfeiture will be granted 
where a municipal board accepted a bid with knowl- 
edge of an honest, inadvertent mistake therein, and 
refused to grant the request of the bidder, on his 
discovery of the error, to withdraw his bid’* or to 
be relieved from further obligation,’* but not where 
the bidder, with knowledge of all the facts before 
his bid was acted upon, did not choose to withdraw 
it.7> Where the contract is rescinded for a mistake 
of the contractor as to its terms, the amount of his 
deposit may be returned to him in the exercise of 
the court’s discretion,”* but he is not absolutely en- 
titled to it.?7 . 

[§ 2506] e. Presentation, Reception, Withdrawal, 
or Modification of Bids.’® The fact that bids are 


54. Harris v. Philadelphia, 283 Pa. 
496, 129 A 460. 

[a] Reasons for rule.—‘‘To permit 
one bidder to file a check for less 
than the required amount would give 
him an advantage over others; and 
to permit him to supply the de- 
ficiency later and after the bids are 
opened, would be a step in the direc- 
tion of opening the door to fraud and 
favoritism and of destroying the 
statutory protection given to the 
taxpayers. It is no answer to say 
that the amount of the deficiency was 
comparatively small, leaving an am- 
ple sum to cover any loss to the city 
which might result if the bidder 
should default, the purpose of the 
deposit being merely to guarantee 
that the successful bidder would en- 
ter into the contract if awarded him 
and that as soon as the contract was 
signed the deposit was to be re- 
turned. Even though the deficiency 
in the check was comparatively 
small, if the amount may be made up 
later, beyond what point are we to 
say that the discretion of the director 
Should not extend? Should, a _ de- 
ficiency of one-fourth or one-half be 
permitted, or should there be no 
limit other than that which the di- 
rector might see fit to impose. If 
so, what is to prevent him from ac- 
cepting a bid accompanied by no 
deposit, providing the bidder is will- 
ing to proceed to sign a contract, 
and thus disregard entirely the ex- 
press mandatory provisions of the 
ordinance, The impossibility of’ thus 
fixing a definite point beyond which 
the discretion of the director should 
not extend, is the strongest argu- 
ment in favor of the wisdom of ob- 
serving the arbitrary amount fixed 
by ordinance.. We accordingly con- 
clude that the requirement of a de- 
posit is not a mere technical irregu- 
larity which is subjeet to correction 
after the bids are open, in the dis- 
cretion of the director, but a man- 
datory requirement imposed by ordi- 
nance, which must be fully complied 
with by the bidder as a condition 
precedent to a consideration of his 
bid.” Harris v. Philadelphia, 283 
Pa. 496, 507, 129 A 460. 

55. Baird v. New York, 83 N. Y. 
2154, ; 

56. See cases infra this note. 

{a]. A bidder, after the acceptance 
of his bid, is not entitled to com- 


[44 C. J.—22] 


plain of the insufficiency of the de- 
posit made by him. Tony Amodeo 
Co. v. Woodward, 192 Iowa 535, 185 
NW 94; Tunny vy. Hastings, 121 
Minn, 212, 141 NW 168. 

57. Wallace v. Louisa, (Ky.) 273 
SwWw_ 720. : 

58. Fletcher vy. Prather, 102 Cal. 
413, 36 P 658. 

59. See also Supra § 2197. 

60. Erving v. New York, 131 N. Y. 
133, 29 NE 1101. 

61. Erving v. New York, supra. 

62. Cal.—Mill Valley v. Massa- 
chusetts Bonding, etc., Co., 68 Cal, A. 
372, 229 P 891. 

Ill.— Morgan Park v. Gahan, 136 I11. 
515, 26 NE 1085; West Chicago Park 
Comrs, v. Carmody, 139 Ill. A. 635. 


Kan.—Middleton v. Emporia, 106 
Kan, 107, 186 P 981. 
Mo.—Weston v. Greene County 


Bank, 
Cyc]. 

oe hear gen gee v. Ringwald, 13 Oh. 
A. 367. 

Pa.—Mutchler v. Easton City, 9 Pa. 
Co, 6138: 3 

[a] Matters not preventing appli- 
cation of rule.—(1) The rule stated 
in the text is applicable even though 
the city council subsequently declares 
another person the next lowest re- 
sponsible bidder. Turner v. Fremont, 
170 Fed. 259, 95 CCA 455 [aff 159 
Fed, 221]. (2) It is no excuse for the 
failure of the contractor to execute a 
contract and file a bond that the city 
may not be able to acquire the prop- 
erty upon which the improvements 
are to be made within the time al- 
lotted for such work, thereby leav- 
ing him damaged without remedy, 
as he should have investigated this 
previously. Coonan v. Cape Girar- 
deau, 149 Mo. A. 609, 129° SW 745. 
(3) That the plans and specifications 
for the pavement of streets permit 
the exercise of discretion on the part 
of the engineer give the contractor 
no right to refuse to enter into the 
contract on the acceptance of his bid 
without forfeiting the amount of the 
bond filed under St. (1911) p 785 § 10, 
where it does not appear as a mat- 
ter of law or fact that the exercise 
of the discretion will result in either 
materially increasing or decreasing 
the cost. Mill’ Valley v. Massachu- 
setts Bonding, etc. Co, 68 Cal, A. 
372, 229 P 891. (4) A contractor who 
put in separate bids for different 


(A.) 192 SW 126, 128 [quot 


Sewers, as called for in the adver- 
tisement, one of which was accepted, 
cannot defend against: a forfeiture 
on the ground that he was told that 
all or none would be accepted. Lang- 
ley v. Harmon, 97 Mich. 347, 56 NW 


761. 

/ 63. Middleton v. Emporia, 106 
Kan. 107, 186 P 981; Baltimore v. 
J. L, Robinson Constr. Co., 123 Md. 


660, 91 A 682, LRAI915A 225, Ann 
Cas1916C 425; Davin v. Syracuse, 69 
Misc. 285, 126 NYS 1002 [aff 145 App. 
Div. 904 mem, 129 NYS 1119 mem]; 
Elliott Bldg. Co. v. Greensboro, 190 
N. C. 501, 130 SE 200. . 

64. Jackson Electric R., etc., Co. v. 
Adams, 79 Miss. 408, 30 S 694; 
Mutchler v. Easton, 9 Pa. Co. 613. 

[a] A charter provision empower- 
ing the mayor to remit fines and for- 
feitures does not authorize him to 
return to a bidder a deposit forfeited 
for failure to make a contract. Jack- 
son Electric R., ete., Co. v. Adams, 
79 Miss. 408, 30 S 694. 

65. N. P. Perine. Contracting, etc., 
Co. v. Pasadena, 116 Cal. 6, 47 
777; Koch v. Weston, 203 Mo. A. 445, 
220 SW 1007. 

'' 66. Erving v. New York, 131 N. Y. 
138, 29 NE 1101; Mutchler v. Easton, 
148 Pa, 441, 28 A 1109. 

67. Atlanta v. Gulf Pav. Co., 25 
Ga. A. 102, 102 SE 558. 

68. Cotter v. Casteel, (Tex. Civ. 
A.) .387 SW 791. 

69. Joseph Balaban Co. vy. 
York, 87 Misc, 312, 149 NYS 954. 

70. Gray Constr. Co. vy. Sioux 
Falls, 438 S. D. 395, 179 NW 497. 

71. Tunny v. Hastings, 121 Minn. 
212, 141 NW 168. * 

72. Dawson Springs v. Miller Coal, 


New 


ete., Co., 155 Ky. 763, 160 SW 495; 
Louisville Sewera'ge Comrs, v. Na- 
tional Surety Co., 145 Ky. 90, 140 
SW 62. 


73.. Martens v. Syracuse, 183 App. 
Div. 622, 171 NYS 87. 


74. Bromagin v. Bloomington, 234 
Ill, 114, 84 NE 700 [aff 137 Ill, A. 
509]. 

75. Tony Amodeo Co, v. Wood- 


ward, 192 Iowa 535, 185 NW 94. 

76. Harper v. Newburgh, 159 App. 
Div. 695, 145 NYS 59 [rev 79 Misc. 
299, 189 NYS 1057]. 

77. Harper v, Newburgh, 159 App. 
Div. 695, 145 NYS 59 [rev 79 Misc. 
299, 189 NYS 1057]. 

78. See also supra § 2200. 
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tendered and received a few minutes after the time 
Where the record is silent as to 
when bids were presented, the presumption is that 
they were received at the proper time.*° 
under some statutes or charters providing that bids 
when filed shall be irrevocable,*! a bid for public 
work may be withdrawn at any time before ac- 
Also: it has been 
stated generally that a bid may be modified before 
acceptance thereof,8* but not after expiration of 


set is not fatal.’ 


ceptance,®* but not thereafter.** 


the time fixed for receiving it.®® 


not other’? cases, a modification of a bid after the 

opening of the bids has been upheld. 

. [§ 2507] f. Opening, Accepting, or Rejecting Bids 
and Awarding Contract®’—(1) In General. 

for a municipal improvement contract may be ac- 

cepted or rejected,®® and the contract awarded®® 


79. Critchfield v. Jersey City, (N. 
J. Sup.) 132 A. 321. 

80. . Williams y. Bergin, 129° Cal. 
461, 62 P 59. 

81. Baltimore v. J. L. Robinson 
Constr, Co., 123 Md. 660, 91 A 682, 
LRA1915A 225, AnnCas1916C 425. 
See Moffett Co. v. Rochester, 178 
Us"S? 373, 20 SCt.95, 44 Th. ed. 1108 
[rev 91 Fed. 28, 33 CCA 319 (rev 82 
Fed. 255)] (the bid in question was 
not withdrawn in violation of a char- 
ter provision). 

82. Martens v. Syracuse, 183 App. 
Div. 622, 171 NYS 87 (erroneous bid); 
New York y. Seely-Taylor Co., 149 
App. Div. 98. 133 NYS 808 [aff 208 
N. Y. 548 mem, 101 NE 1098 mem] 
(bid containing unintentional mis- 
take); Elliott Bldg. Co. v. Greensboro, 
190 N. C.. 501, 130 SE 200; Gray 
Constr. Co. v. Sioux Falls,’ 43 S. D. 
395, 179 NW 497. 

fa] What constitutes withdrawal. 
—(1) Demanding a return of a check 
deposited with the bid as a guaranty 
that the bidder will accept the con- 
tract if it is awarded to him consti- 
tutes a withdrawal of the offer con- 
tained in the bid. Gray Constr. Co. 
v. Sioux Falls, 43 S. D. 395, 179 NW 
497. (2) A letter advising the city 
that plaintiff would sublet part of 
the work if the bid was accepted was 
not a modification so as to constitute 
a new bid and withdrawal of the old 
bid, where subletting under the origi- 
nal bid required consent of the city, 
and plaintiff’s letter treated the origi- 
nal bid as still in force. Elliott 
Bldg. Co. v. Greensboro, 190 N,. C. 
501, 1380 SE 200. 

83. Elliott Bldg. Co. v. Greens- 
supra. See also supra § 2200. 
84. Elliott Bldg. Co. v.. Greens- 
, supra. See also supra § 2200. 

85. Chicago v. Mohr, 216 Ill. 320, 
74 NE 1056 [aff 114 Ill, A. 283]; Dia- 
mond v. Mankato, 89 Minn. 48, 93 
NW 911, 61 LRA 448; 
North Bend, 68 Nebr. 560, 94 NW 537. 

86. Warner v. Independence, 121 
Kan. 551, 247 P 871; Milbank v. West- 
ak Surety Ce., 21 S. D. 261, 111 NW 

[a] Increase of amount.—Where 
after the bids were opened and a cer- 
tain person was found to be the low- 
est bidder he was permitted, on a 
showing of mistake, to add a certain 
amount to his bid but after the ad- 
dition the bid was still less than that 
of the next lowest bidder, the pro- 
ceeding, although somewhat irregu- 
lar, did not render the contract void. 
Milbank vy. Western Surety Co., 21 
S. D. 261, 111 NW 561. 

87. Dickinson y. Poughkeepsie, 75 
N. Y. 65 [aff 7 Hun 1]; Louchheim v. 
eh eye oes 218 Pa, 100, 66 A 1121. 

a 
is improper, after the bids are open, 
to permit a person who is not the 


lowest bidder to alter his bid so as to: 


range below the lowest of his com- 
petitors. 


Fairbanks v.: 


Reduction of amount.—(1) It. 


Dickinson v. Poughkeepsie, : 
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Exeept 


lative acts. 


In some,**® but | act. 


A bid 


75 N: Y. 65 [aff 7 Hun 1]. (2) And 
this is true even though the bidder 
claims a mistake in the bid, the mis- 
take being on his part alone and not 
being mutual. Thomas J. Buckley 
Engineering Co. v. McCall, 83 Misc. 
603, 145 NYS: 525. (8) In a case 
where the lowest bid was reduced in 
amount after the bids were opened 
and the director of the works and 
the lowest bidder had carried on pri- 
vate negotiations the court said: 


| “The contract, it is true, was award- 


ed at a sum below the lowest bidder 
in the open competition, but it was 
so clearly the result of private nego- 
tiations between the director and the 
successful contracting firm, without 
regard to the conditions of the open 
competitive bidding and the require- 
ments of the act of assembly and 
the municipal ordinances, that the 
award cannot be sustained without 
striking down all those safeguards 
which the legislature, the courts and 
the city have thrown around the let- 
ting of these contracts. If the di- 
rector had the power to enter into 
private negotiations with a contract- 


ing firm for the purpose of reducing’ 


its original bid submitted at the time 
of the open competition, it would 
necessarily follow that he would 
have the same power to allow the 
bidder to increase the amount of his 
bid submitted at the public letting. 
If such a rule is to be established it 
must be held to work both ways, 
and this would lead to favoritism 
and fraud in its varied forms which 
the courts have said must not be 
allowed.” Louchheim vy. Philadel- 
phia, 218 Pa. 100, 103,66 A 1121, 

88. See also supra §§ 2201-2212, 
-89. See case infra this note, 

[a] he city council does not 
delegate its power to accept or re- 
ject a bid by referring the bid to 
certain officers for examination and 
report thereon. Shreveport v. Levy, 
154 La.. 953, 98S 4381. 

90. Graff v. Tacoma, 61 Wash. 
186, 112° P 250. 

91. Edwards v. Berlin, 123 Cal. 
544, 56 P+ 432; Donnelly v, Marks, 
47 Cal. 187; Peo. v. Coler, 85 App. 
Div. 401, 54 NYS 785; Pennell v. 
New York, 17 App. Div. 455, 45 NYS 
229; Terrell v. Strong, 14 Misc.) 258, 
35 NYS 1000; Taylor v. Philadelphia, 
26 Pa. Dist. 979; Hamilton vy. Cho- 
pard, 9 Wash, 352, 37 P 472. 

{a] A failure to call the roll as 
required by statute on 
to accept a bid will invalidate the ac- 
ceptance. Sullivan v. Leadville, 11 
Colo,’ 483,..18— P+ 7386)7)-Cincinnati wv wv. 
Bickett, 26 Oh. St. 49. 

92. Colorado Springs v. Coray, 25 
Colo. A. 460, 139 P1081; Louchheim 
v. Philadelphia, 218 Pa. 100, 66 A 1121. 

[a] Yea and nay vote—(1) A 


statute requiring the taking and re-. 


cording of a yea and nay vote is 
mandatory. Colorado Springs v. 
Coray, 


a resolution’ 


25 Colo, A. 460, 139 P 1031;. 


[§§ 2506-2507 


by, and only by, the council or other body or officer 
vested with authority in the premises. Any charter 
or statutory requirement as to the manner of ac- 
cepting a bid®! and awarding the contract®? must be 
complied with. Conversely, steps not required need ~ 
not be taken.2* Awarding the contract to a particu- 
lar bidder is an acceptance of his bid.®* Accepting 
a bid®® and awarding the contract®® are not legis- 
It has been both affirmed®? and denied 
that the awarding of the contract is a ministerial 
Likewise it has been both affirmed®® and de- 
nied! that the awarding of the contract partakes of - 
a judicial character. Where discretion in the award- 
ing of the contract is conferred upon municipal 
authorities, as it frequently is,? the courts will not 
interfere with the exercise thereof* in the absence 


of fraud,*. collusion,®> or arbitrary exercise.© A 
Milbank v. Western Surety Co., 21 
S. D. 261, 111 NW 561. (2) How- 


ever, a substantial compliance there- 
with is sufficient. Milbank v. West- 
ou Surety Co., 21 S. D. 261, 111 NW 
5 


93. See cases infra this note. 

{a] Unnecessary matters. — (1) 
Where the award of the contract is 
made by a three-fourths vote of the 
trustees, approval of the president 
of the board is unnecessary. Stan- 
wood vy. Carson, 169 Cal.-640, 147 P 
562. (2) It is not required that the 
mayor’s concurrence in the award 
shall be shown by a writing to which 
his signature is attached. Sheehan 
v. Owen, 82 Mo. 458. (3) The law 
does not require the resolution of © 
award to bear the certificate of the 
clerk. Stanwood v. Carson, 169 Cal. 
640,- 147. P5662. (4) A bid may 
(Joplin v. Freeman, 125 Mo. A. 717, 
103 SW 1380) (5) but need not 
(Botts v. Valley Center, (Kan.) 257 
P 226; McCoy v. Randall, 222 Mo. 
24, 121 SW 31) be accepted by ordi- 
nance. (6) A resolution awarding a 
contract is not invalid because it has 
not been recorded in the ordinance 
book, or advertised. Seitzinger v. 
Tamaqua, 187 Pa. 539, 41 A 454. 

[b] Acceptance held not defective 
on grounds alleged.—Valdosta- v. 
Harris, .~156.. Ga,;. 490,119 SH 625 
(decided without discussion). 

94. Wallace v. Louisa, (Ky.) 273 
SW. 720, 722 (“We do not see how 
the city council could have expressed 
its acceptance of this bid in any 
clearer terms’’). 

95. McCoy.v. Randall, 222 Mo. 24, 
121 SW 31. 

96. McCoy vv... Randall, - supra; 
Seitzinger v. Tamaqua, 187 Pa. 539, 
41 A 454, 

97. Seitzinger v. Tamaqua, supra. 

98. U. S. Wood Preserving Co. v. 
Sundmaker, 186 Fed. 678, 110 CCA 
224; Wurdeman vy. Columbus, 100 
Nebr. 134, 158 NW 924. 

99. Wurdeman y. Columbus, su- 
pra; Erving v. New York, 131 N. Y. 
133,°29 NE 1101. 

1. Valdosta v.. Harris, 156 Ga. 490, 
119 SE 625. I 

2. U. S. Wood Preserving Co. v. 
Sundmaker, 186 Fed. 678, 110 CCA 
224; Wurdeman vy. Columbus, 100 
Nebr. 134, 158 NW 924, 

Discretion in determining lowest 
responsible bidder see infra § 2511. 

8. Hallett v, Elgin, 254 Ill, 343, 98 
NE 530. 

4 Hallett v. Elgin, supra; Smith v. 
Atlantic City, (N. J. Sup.) 136 A 607. 

[a] Facts not showing fraud.— 
The fact that the lowest’ bid was 
largely in excess of the estimated 
cost of the work does not warrant 
the inference that its acceptance was 
fraudulent. Booth v. Bayonne, 56 
N. J. L. 268, 28 A 381; Shannon vy. 
Portland, 38 Or. 382, 62 P 50.: 

5 See infra § 2511. 

6 See infra § 2511. 


a a a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and mote number, 
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§§ 2507-2508 ] 
charter provision that no contract for improvements | 
shall be let at a price higher than the estimate 
thereof means that the work included in an estimate 
shall not be let at a higher price than is specified 
Different parts of the work may be let to 
different bidders where the work has previously 


been divided into parts and bids received for each 
portion,® but not where the division is made after 


the bids are received.? 


Rejection of bids or parts thereof.1° 
reject all bids is often expressly secured to the mu- 
nicipality by statute or charter;!! but even in the 
absence of such express grant, it is very generally 
held that the proper municipal authorities may, at | 
their discretion, reject all bids,!? especially where 
the right to do so has been reserved by ordinance,1* 
or in the advertisement for bids;!* and no right of 
action will lie against the city for anticipated profits | 
The discretion of the council, 
board, or officer in rejecting any or all bids will 
not be controlled by the courts when exercised with 
Likewise the ac- 


of the contract.'® 


prudence in the public interest.+® 


7. Ireland v. Rochester, 51 Barb. 
(N. Y.) 414. 

8. Jones v. Seattle, 19 Wash. 669, 
bork. 1106, 

Division of work between highest 
and lowest bidder see infra § 2510. 


9. Kneeland v. Furlong, 20 Wis. 
437. 
10. See also supra § 2205 et seq. 


Rejection of informal or defective 
bid see supra § 2503. 

1l. Irondale Chert Pav., etc., Co. 
v. New Orleans, 48 La. Ann. 643, 19 
S 690; Armitage v. Newark, 86 N. J. 
Iy.15; 90 A 1035; Peo. v. Fobes, 5a: 
App. Div. 245, 135 NYS. 747 [aft 210 
N. Y. 598 mem, 104 NE 1138 mem]; 
Peo. v. Willis, 6 App. Div. 231, 39 
NYS _ 987; State v. Columbus Bd. of 
Public Serv., 81 Oh. St. 218, 90 NE 
389, 

12. U. S.—Colorado Pav. Co. v. 
Murphy, 78 Fed. 28, 23 CCA 631, 37 
LRA 630 [app dism 166 U. S. 719 
mem, 17 SCt 997 mem, 41 L. ed. 1188 
mem]. 

Del.—Keogh v. Wilmington, 4 Del. 
Ch. 491. 

Iowa.—Urbany v. Carroll, 176 Iowa 
217, 157 NW 852. 

Kan.—yYarnold v. 15 
Kan. 126. Z 

Minn.—Starkey v. Minneapolis, 19 
Minn, 203. 

N. Y.—Walsh v. New. York, 113 
IN gts ie 20 -NE 825; Peo. vy. Croton 
Aqueduct Bd.,, 49 Barb. 259. 


Lawrence, 


Pa. —Murphy v. Philadelphia, 25 
LegInt 333. 
13...: Trap v. Newport, 115 Ky. 


840, 74 Sw 1109, 25 KyL 224. 

14, Chippewa Bridge Co..v. Du- 
rand, 122 Wis. 85, 99 NW 603, 106 
AmSR 931. 

. 15. Palmer v. Haverhill, 98 Mass. 
487; Talbot Pay. Co. v. Detroit, 109 
Mich... 657, 67 NW 979, 63 AmSR 


604. 
U. S—UvU. S. Wood Preserving 


16. 
COL sv. SuBaMAher, 186 Fed. 678, 110 
Simon, 116; Cal. 


CCA 224. 
Cal.—Girvin _ v. 
604, 48 P 720; Rice v. Haywards, 107 
Cal. 398, 40 P 551. 
Til. —Johnson vy. Chicago Sanitary 
Dist., 163 Ill. 285, 45 NE 213. 
La.—Gunning Gravel, etc., Co. v. 
New Orleans, 45 La. Ann, Std Le S 
82. 
: N. J.—Wilson v, Trenton, 60 N. J. 
L. 394, 38 A 635. 
N. Y.—Bradley v. Van Wyck, 65 
App. Div. 293, 72 NYS 1034; Terrell 


v. Strong, 14 Mise. 258, 35 NYS 
1000. 
Oh.—Coppin v. Hermann, 9 OhS& 


CP 146, 6 OhNP 452;/Fergus v. Co- 
lumbus, 8 OhS&CP 290, 6 OhNP 
82. 

Pa.—Potts_ v. Philadelphia, 23 Pa. 


/board was not responsible. 


/v. Haywards, 107 Cal. 
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tion of the council in accepting a proper bid, instéad 
of rejecting all bids, is not subject to attack, at im 
the absence of fraud'® or collusion.! 
discretion to reject all bids vested in a commissioner 
by charter may be limiteds?° all bids should be re- 
jected where the lowest is in excess of the appro- 
priation required by law to be previously made?4 
or where, after the bids are received, the council 


However, the 


decides to change the terms of the advertised compe- 


The right to 


Co. 212; Murray v. Board of Public 
Grounds, ete, 20. Pa. Co, 360 

[a] “The ‘poard was justified in 
rejecting, or refusing to consider, 
the two bids which it threw out. 
The findings, which are fully sup- 
ported by the evidence, show that 
the one bid was put in by a town 
official, who could not lawfully take 
the contract; and the other was 
clearly a collusive and fraudulent 
bid.” Rice v.. Haywards, 107 Cal. 
398,401, 40 P 551. 

[b] Unsuccessful attempt to ob- 
tain more bids.—‘‘The first call for 
bids was, promptly made upon the 
adoption of the ordinance, but all of 
these were rejected as being too 
high. Within a reasonable time 
thereafter the board again advertised 
for bids, which were again deemed 
excessive and rejected. Not long 
thereafter, a third notice was given, 
and this time the board accepted the 
best bid received and awarded the 
contract. There was a marked 
change in the conditions of labor and 
the prices of materials at the_ time 
of each of these bids, for which the 
As it 
turned out, its attempts to secure 
lower prices were unsuccessful, but 
that it acted in good faith there is 
no doubt. Its discretionary power 
enabled it to make these different 
attempts, and consequently, its in- 
ability to secure the performance of 
the contract as low as that offered 
in the first bids does not impair its 
power in the face of the fact that it 
was evidently acting for the best 


interests of the municipality, and 
the public.’”’” Heman Constr. Co. vy. 
Lyon, 277 Mo. 628, 637, 211 SW 68. 


{[c] Placing reasons on record.— 
“Tt was not requisite for the board, 
in making a record of its action on 
rejecting these bids, to also make 
an entry of their reasons for so dos 
ing, and the fact that the minutes 
of the board contained a statement 
of what purported to be their reason 
in the premises did not preclude the 
latter from showing at the trial what 
in fact occasioned their act.’ Rice 

398, 401, 40 P 
5b. 


17. Urbany v. Carroll, 176 Iowa 
217, 157. NW 852; Bartlesville. v. 
Riggs, 114 Okl. 181, 245 P 6038 [foll 
Bartlesville v. Coombs, 114 Okl. 181, 
245 P 607]. 

18. Bartlesville v. Riggs, supra. 

19. Bartlesville v. Riggs, supra, 

20. Neacy v. Milwaukee, 171 Wis. 
311,.176 NW 871 (limited to cases 
where the lowest bid appears to the 


commissioner to be unreasonably 
high). 
21. Williams v,, New York, 118 


tition ;?? and some statutes provide that where there 
is reason to believe that there is collusion or com- 
bination among bidders the bids of those concerned 
therein shall be rejected.?* 
of bids where the right to do so is reserved in the 
advertisement for bids** and the same parts of all 
bids are rejected.?° 

[§ 2508] (2) Time for.?6 
on the day named in the notice?’ or on a subsequent 
day to which adjournment is taken;?% but where 
they are in fact opened at the proper time, the ab- 
sence of a record thereof does not invalidate the 
subsequent proceedings.?® The proper municipal offi- 


A city may reject parts 


Bids must be opened 


App. Div. 756, 104 NYS 14 [aff 192 
N. Y. 541 mem, 84 NE 1123 ment 

22. Armitage v. Newark, 86 N. J. 
L. \5,-90 A: 1035; 

23. State v. Columbus Bd. of Pub- 
lic Serv., 81 Oh, St. 218, 90 NE 389. 

24. Straw v. Williamsport, 286 
Pa, 41, 43, 132 A 804. See O’Reilly 
v. Cambridge, 279 Fed. 961, 965 
(“where it was contemplated from 
the beginning. that the contract 
would be awarded in fractions ac- 
cording to discretionary grouping of 
the fractional bids. The right 
of the director to reject any and all 
bids gave him the right to accept 
part and reject part of one bid, pro- 
vided that it did not result in the 
separation of items which were in 
fact rather necessarily associated’). 

“The .advertisement reserved the 
right to reject any or all bids or 
parts of bids, and that is conclusive 
of the question. When the bidders 
placed their unit prices opposite the 
work to be done, they knew that, as 
a part of the proposal, the city might 
reject any part of any bid, provided, 
of course, the part rejected. applied to 
all bidders. The standard for com- 
petition was then the same for all 
persons desiring to compete for the 
work. . The entire proceeding was 
without ulterior motive to. prefer 
any bidder as the successful one. _In 
exercising its right to eliminate cer- 
tain items as long as the bids were 
bids, it did what the proposal called 
for, of which all had notice.’ Straw 
v. Williamsport, supra, 

25. Straw vy. Williamsport, supra. 

[a] Rejection of part of work 
distinguished.—After a city has des- 
ignated. one of the bidders as the 
lowest bidder to whom the contract 
shall be awarded, the subsequent re- 
jection of any part of. the proposed 
work is not a rejection of a part of 
the bid but of the work. Straw v. 
Williamsport, 286 Pa. 41, 132 A 804, 

26. See also supra § 2201, 

27. Lilienthal v. Yonkers, 6 App. 
Div. 138,.39, NYS:.1037;.Peo: v. Yon- 
kers, 39 Barb. (N.-Y.) 266. 

[a] Opening the bids before the 
time fixed in the notice is a wrong 
to the persons whose bids, are thus 
opened but does not prevent other 
persons from bidding. up to the time 


fixed. Minden vy. Glass, 132 La. 927, 
61.S 874. 

28. See cases supra note 27. 

29. Logansport v. Webster, 45 Ind. 


A, 499, 91 NE 386, 37. 

“The law does not require that a 
record be made of the meeting of the 
council at the opening of the bids, 
and if, in fact, it did meet at the 
time specified, and open the bids, and 
took them under advisement until 


340 [44 C.J.] 


cers need not pass upon bids at the time of opening 
them,?° but may delay such action until they have 
However, where 
the initiatory ordinance, in prescribing a time for 
the completion of the work, makes time of the 
essence of the proceeding, the action of municipal 
authorities in arbitrarily delaying the awarding of 
the contract for several months will not be upheld.*? 
The acceptance of a bid*® or the award of the con- 
tract®4+ at a particular time may not be premature 
under the circumstances of the particular case. 

[§ 2509] (3) Conditional Acceptance or Award. 
An acceptance of a bid is not rendered conditional 
by reason of its recital of a condition which is not 
new,®> but is by implication a part of the improve- 
An award of a con- 
tract to the successful bidder upon most of the 
items upon condition that he will also assume an- 
other small item upon which he did not bid, for a 
price not higher than the lowest bid on such item, 
A conditional acceptance in 


had time to compare the bids.** 


ment ordinance*® or the bid.*? 


has been upheld.** 


. finally acted upon, and no bids were 
received after that date, the mere 
fact that they made no record of 
such acts would not invalidate their 
Subsequent proceedings.” Logans- 
port vy. Webster, supra. 

30. Tingue v. Port Chester, 101 
N. Y. 294, 4 NE 625. 

31. Tingue v. Port Chester, supra. 

32. Metropolitan Pay. Co. v. Gi- 
rard Inv. Co., 194 Mo. A. 661, 189 
Sw 401i. ; 

[a] Reasons for rule.—‘‘It is but 
fair to presume that if bidders had 
known that instead of one hundred 
and twenty days in which to com- 
plete the work, they would have al- 
most a year, other and lower bids 
would have been filed. If we should 
tolerate the suggestion that the city 
officers may delay arbitrarily the 
awarding of the contract without re- 
advertising for bids in cases where 
they have made time of the very es- 
sence of the proceeding, we would 
give sanction to a rule which not 
only might be destructive of real 
competition, but would open the door 
to fraud and favoritism. The city 
officers will not be allowed to place 
themselves in a position where they 
may say to a favorite contractor: 
‘You may choose your own time and 
season to do this work,’ and say to 
all others, ‘You must do it within a 
specified time and under disadvan- 
tageous conditions.’ ” Metropolitan 
Pav. Co. v. Girard Inv. Co., 194 Mo. 
A. 661, 665, 189 SW 401. 

33. Basham v. Holcombe, 
Civ. A.) 240 SW 691. 

[a] Thus where the time for let- 
ting contracts after the reception of 
bids is not prescribed by charter, the 
acceptance of a bid, as distinguished 
from the making of a formal con- 
tract, before the taking of all the 
proceedings necessary to authorize 
the making of the contract, is not 
improper. Basham v. Holcombe, 
(Tex. Civ. A.) 240 SW 691 (where 
the making of the contract was de- 
ferred until after charter provisions 
had been fully complied with). 

84. See cases infra this note. 

[a] Award not premature.—(1) 
Where a sesSion is adjourned until 
the following day at ten o’clock, but 
the adjourned session is called to 
order and begins its session at nine 
o’clock and the contract is awarded 
on the same day, the contract is not 
invalid unless it affirmatively ap- 
pears that it was awarded before ten 
o’clock. Chase v. Trout, 146 Cal. 
350, (2) That a paving 
contract was awarded ‘prior to the 
passage of the financing ordinance 
does not invalidate the award, where 
the resolution awarding the contract 


(Tex. 


AS Ne 
vy 


MUNICIPAL CORPORATIONS 


ultra vires.®9 


contract for a 


provided it should take effect eleven 
days after publication of the ordi- 
nance. Critchfield v. Jersey City, 
(Nz J. Sup>: £32:-Ac $21. 

35. Wheaton Bldg., ete, Co. v. 
Boston, 204 Mass. 218, 90 NE 598; 
Platte’ City. v. Paxton, 144,° Mo.) A. 
175, 124 SW 581. 

36. Platte City v. Paxton, supra 
(completion of work within reason- 
able time). 

37. Wheaton Bldg., 
Boston, 204 Mass. 218, 
(approval of mayor required by 
statute). 

38. O'Reilly v. Cambridge, 279 
Fed. 961 (no favoritism to the bidder 
or prejudice to the city results). 

39. Williams v. New York, 118 
App. Div. 756, 104 NYS 14 [aff 192 
N, Y. 541 mem, 84 NE 1123 mem]. 

40. See also supra §§ 2206-2209. 

41. Ala.—Inge vy. Mobile Bd. of 
Public: Works; “135 ° Ala.*"187,; 38 S 
678, 93 AmSR 20. 

Kalloch, 56 Cal. 


Cal.—Carter v. 
te : 

olo.—Colorado Springs y. Coray, 
25 Colo, A. 460, 139 P 1031, 4 
ade hat a ene Bs Fuller, 61 Fila. 

i fs 0 AmSR 170, 
LRANS 1026. : Bias 

Ill.—Centralia v. Norton, 
A. 46. 

Iowa.—Wigodsky v. Holstein, 195 
Iowa 910, 192 NW 916; Ufrbany v. 
Carroll, 176 Iowa 217, 157 NW 852. 

Ky.—Frankfort v. Noel, 213 Ky. 
5138, 281 SW _ 505; Neff v. Covington 
Stone, etc., Co., 108 Ky. 457, 55 SW 
697, 56 SW 723, 21 KyL 1454. 

La.—McCutcheon vy, Shreveport, 
157 La. 699, 102 S 875; Fourmy v. 
Franklin, 126 La, 151, 52 S 249; Gur- 
ley v. New Orleans, 124 La. 390, 50 

Detroit, 


S 411, 

Mich.—Cooper  y, 222 
Mich. 360, 192 NW 616. 

Mo.—Excelsior Springs v. Etten- 
son, 120 Mo. A. 215, 96 SW 701. 

Mont.—Missoula St. R. Co. vy. Mis- 
soula, 47 Mont. 85, 130 P 771. 

N. J.—Armitage v,. Newark, 86 N. 
J. LU. 5, 90 A 1085. 

Oh.—State v. Cincinnati, 3 OhS& 
CP. 43)''1 ONE 3: He, 

Or.—Terwilliger Land Co. vy. Port- 
land, 62 Or. 101, 123 P 57. 

Pa.—Frame v. Felix, 167, Pa... 47; 
31 A 375, 27 LRA 802; Inter-State 
Brick Co, v. Philadelphia, 3 Pa. Dist. 
544; Philadelphia v. Pemberton, 29 
Pa, Co. 252; Inter-State Vitrified 
Brie Co. v. Philadelphia, 15 Pa. Co. 


5. 

[a] Ordinance violating statute.— 
A provision in an improvement ordi- 
nance reserving to the city the right 
arbitrarily to reject any bid is nuga- 
tory where the statute requires the 


etc... ¢Co. vw. 
90 NE 598 
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direct violation of positive statutory provisions is 


[§ 2510] (4) Award to Lowest Responsible Bid- 
der*°—(a) In General. 
imposed by charter, statute, or ordinance that a 


An applicable requirement 


municipal improvement shall be 


awarded to the lowest responsible bidder is manda- 
tory*! in the sense that it must be complied with _ 
where a contract is awarded, although not in the 
sense that a municipality which las called for bids 
must enter into a contract with some one.*? A con- 
tract let or entered into in violation of such a re- 
quirement is invalid** and the award thereof will 
be set aside,*® but a violation of the requirement 
does not give rise to a cause of action in favor of 
the lowest responsible bidder, to whom the contract 
should have been, but was not, awarded, against 
the municipality for the profits which he would have 
made if the requirement had not been violated.*® 
When not required by an applicable statute, char- 
ter, or ordinance, a contract; for a municipal im- 


letting of the contract to the lowest 
responsible bidder. Walker v. Peo., 
170 Ill. 410, 48 NE 1010; Lake Shore, 
étc., RR.’ Cova Chicago, f4¢e> Ti 39, 
33 NE 602 [foll Illinois Cent. R. Co. 
Reagan aS 144 Ti. 5392." 533° NB 
[b] A division of work between 
the highest and lowest bidder is ille- 
gal. McDermott vy. Jersey City 
Street, etc., Comrs., 56 N. J. L. 273, 
28 A 424, 

Failure to let contract to lowest 
bidder as invalidating assessment 
see infra § 3010. 

42. See cases supra -note 41. 

43. State v. Holt, 132 Wis. 131, 
111 NW 1106. 

Rejection of all bids see supra 
§ 2507. 

44. Missoula St. R. Co. v. Mis- 
soula, 47 Mont. 85, 130 P 771; Wright 
v. Hoctor, 95 Nebr. 342, 146 NW 997, 
145 NW 704, 52 LRANS 728, AnnCas 
1915D 967; Fraser v. Buffalo, 125 
Mise. 83, 210 NYS 548 [mod on other 
grounds 215 App. Div. 861 mem, 213 
NYS 804 mem (aff 243 N. Y. 554 
mem, 154 NE 602)]. 

45. Fourmy v. Franklin, 126 La. 
151, 52 S$ 249. 

46. Molloy v. New Rochelle, 198 
N. Y. 402, 92 NE 94, 30 LRANS 126. 

[a] Reasons for rule.—‘“‘Such a 
statutory provision enacted as a pro- 
tection to the corporation cannot ‘be 
used to make a disobedience of its 
provisions by the municipal officers a 
double source of punishment to the 
municipality. If the plaintiff is right 
in his contention then a disobedience 
of the provisions of the statute will 
make the municipality pay the differ- 
ence between the lowest bid and the 
bid for which the contract is made 
and also the profit that the lowest 
responsible bidder would have made 
if the statute had not been violated. 
But such is not the purpose of the 
charter provision, , . . Although the 
plaintiff asserts rights under the 
statute, he also claims to be entitled 
to recover on contract, No con- 
tractual relation can arise merely 
from a bid unless by the terms of the 
statute and the advertisement a bid 
in pursuance thereof is, as a matter 
of law, an acceptance of an offer 
wholly apart from any action on the 
part of the municipality or any of its 
officers. Such plainly is not the 
plaintiff's case. The Statute and the 
advertisement in this case call for 
proposals. ‘The common’ council re- 


|served the right to reject any and all 


bids.” Molloy v. New Rochelle, 198 
Wace 402, 407, 92 NE 94, 30 LRANS 
“Right of action for honest mistake 


| see-infra §'° 2513. 


.. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 2508-2510 


Ae ae aegis hI ir 


'§§ 2510-2511] 


provement need not be let or awarded to the lowest 
responsible bidder,*? even though the municipality, 
without being required to do so, has called for bids.*® 
A contract’ for paving awarded to the lowest re- 
sponsible bidder as required by statute is not ren- 
dered invalid by the fact that a contract for grading 
and excavating, not required by statute to be let 
to the lowest responsible bidder, is also awarded 
to the same bidder on his offer to reduce his bid for 
such work to meet a lower bid where it does not 
appear that such offer influenced the award to him 


ot the paving contract.*® 


[§ 2511] (b) Determination®°—aa. In General. 
statute, charter, or ordinance requiring a municipal 
contract for a public improvement to be awarded 
to the lowest responsible bidder or the lowest and 


47. Caldwell v. Mountain Home, 
29 Ida, 13):156 P 909.'¢contracts for 
sewer construction let under a stat- 
ute providing a complete scheme 
therefor, and not governed by a 
Statute relating to contracts for 
’municipal improvements generally); 
Lee v. Ames, 199 Iowa 1342, 203 
NW 790 (contract for grading and 
excavating street preparatory, to 
paving); Bunker v. Hutchinson, 74 
Kan. 651, 87 P 884 (contract for 
paving street in city of second 
class); Dorel v. Lynbrook, 213 App. 
Div. 570, 210 NYS 183. 

[a] The publishing of municipal 
advertisements in newspapers is 
neither “work, labor nor materials” 
under P. L. (1912) p 598, requiring 
municipalities to let contracts there- 
for to the lowest bidder. Delker v. 
Atlantic County, 90 N. J. L. 473, 101 


A 370. 
48. Lee v. Ames, 199 Iowa 1342, 
Delker v. Atlantic 


203 NW_ 790; 
County, 90 N. J. L. 478, 101 A 370. 
199 Iowa 1342, 


49. Lee vy. Ames, 
203 NW 790. 

50. See also supra §§ 2206-2209. 

51. Erving v. New York, 131 N. Y. 
133, 29 NE 1101; Gilmore v. Utica, 
131 N. Y. 26, 29 NE 841; Martens 
v. Syracuse, 183 App. Div. 622, 171 
NYS 87; Scott v. Hamilton, 7 Oh. Cir. 
Cb, INI SE493, 29 ObiCir; Ct. 652; 

52. Wagner v. Milwaukee, 180 
Wis. 640, 192 NW 994. 

{a] Finality of contract price.— 
Where the contract is let pursuant 
to the statutes by the proper city 
authorities to the lowest and best 
bidder and is within the engineer’s 
estimate, and jurisdiction of the 
subject matter has been obtained by 
the proper municipal authorities, and 
all resolutions and proceedings re- 
quired by law are regular, and bids 
have been received, and contract let 
under the notice required, the action 
of the municipal authorities is final 
as to the contract price, in the ab- 
sence of fraud, collusion, or mistake. 
Pauls Valley v. Carter, 108 Okl. 111, 
234 P 617; Weaver v. Chickasha, 36 
Okl. 226, 128 P 305. 

53. Louisville Steam Forge Co, v. 
Gast, (Ky.) 115 SW 761. 

54. Seysler v. Mowery, 29 Ida. 
412, 160 P 262; Miller v. Oelwein, 155 
Iowa 706, 136 NW 1045; Fourmy v. 
Franklin, 126 La. 151, 52 S 249; New 
York, etc., Gas Coal Co. v. Pittsburg, 
20 Pa. Co. 146. 

[a] Agreement to employ home 
labor.—The rejection of the lowest 
bid and the acceptance of a higher 
bid, because the latter will employ 
home labor, is unfair and against 
public policy. McDonough v. Wash- 
ington Borough, 20 Pa. Co, 345. 


55. O’Neil v. Chicago, 205 Ill. A. 
508. 
56. Colo.—Colorado Springs v. Co- 


ray, 25 Colo. A. 460, 189 P 1031. 
Hawaii.—Wilson v. Lord-Young 
Engineering Co., Ltd., 21 Hawaii 87. 
Kan. —Warner Vv. Independence, 121 
Kan. 551, 247 P 871. 
Detroit, 26 


Mich.—-Atty.-Gen. Vv. 
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best bidder does not mean that the award must be 
made to the lowest bidder®! or that the city coun- 
cil is bound to have the work done at the lowest 
possible cost,°? as price is not the only element to 


On the other hand, an award of 


the contract to a person who is not the lowest bid- 
der is not justified unless supported by good and 
sufficient reasons;°4 it is not permissible as among 
bidders of equal. responsibility.®® 
who is the lowest responsible bidder or the lowest 
and best bidder, the proper municipal authorities 


In determining 


have a wide diseretion®* which will not be controlled 


A 


Mich. 263. 

Miss.—Hirsch v. 141 
Miss. oo 105 S 492. 

N. Y.—Moran v. White Plains, 12 
NYS 61 [aff 128 N. Y. 578, 28 NE 
250]. 

Oh.—State v. Columbus Bd. of Pub- 
lic Serv., 81 Oh. St. 218, 90 NE 389; 
Akron v, France, 24 Oh. Cir. Ct. 63; 
Yaryan v. Toledo, 8 Oh. Cir. Ct. N.S. 
1,328 2Oh, ‘Cir! Ct. 259 {aff 76 Oh, St. 
584 mem, 81 NE 1199 mem]; Trow- 
bridge v. Hudson, 24 Oh. Cir. Ct. 76; 
Locher v. Haserot, 23 Oh, Cir. Ct. 
N. S. 552; Hermann v. State, 11 Oh. 
Cire? Ct. 603; oO 2Cirg Dees 266% 
McCutcheon v. Franklin, 30 O, C. A. 
536; Tuke v. Sundmaker, 10 OhNP 
NS 91. 

Pa.—Potts v. Philadelphia, 195 Pa. 
619, 46 A 195; Howley v. Pittsburgh, 
22 Pa. Dist. 820; Freeburg v. Phila- 
delphia, 18 Pa. Dist. 741; Philadel- 
phia v. Durham, 16 Pa. Dist. 81; 
Murray v. Board of Public Grounds, 
etc., 20 Pa. Co. 360. 

Wis.—Edward E, Gillen Co. v. Mil- 
waukee, 174 Wis. 362, 183 NW 679. 

[a] Where the lowest bidder is 
released at his own request, the ac- 
ceptance of a higher bid is within the 
discretion of a board of improve- 
ments. Cincinnati v. Goodman, 5 
Oh. Dec. (Reprint) 365, 5 AmLRec 
153; Corry v. Corry Chair Co., 18 
Pa. Super. 271, 

[b] Unbalanced bid.—It is within 
the discretion of a board of public 
works to accept a bid based upon 
nominal prices for some work and 
enhanced prices for other work, 
where it is shown to have been no 
material enhancement of the gross 
price and the items are fairly identi- 


Vicksburg, 


fied. Walter v. McClellan, 48 Misc. 
215, 96 NYS 479. 

57. Hawaii.— Wilson’ v. Lord- 
Young Engineering Co., Ltd., 21 Ha- 
waii 87. 


Ill.— Hallett v. Elgin, 254 Ill, 
98 NE 530. 

Iowa.—Atkinson v. Webster City, 
177 Iowa 659, 158 NW 473. 

Kan.—Williams v. Topeka, 85 Kan. 
857, 118 P 864, 38 LRANS 672, Ann 
Cas1913A 497. 

N. J.—Murray v. Bayonne, 73 N. 
J. L. 318, 63 A 81; McGovern v, Tren- 
ton Bd. of Public Works, 57 N. J. L. 
580, 31 A 613. 

Oh. —Coppin v. Hermann, 9 OhS& 
CP 146, 6 OhNP 452. 

Pa.— Murray v. Board of Public 
Grounds, etc., 20 Pa. Co. 360. 

58. Stern v. Spokane, 60 Wash. 
$26,° 141 P2381, 

59. Holly v. New York, 128 App. 
Div. 499, 112 NYS 797. 

60. Cal.—Peckham v. Watsonville, 
138 Cal, 242, 71 P 169; Riehl v. San 
Jose, 101 Cal. 442, 35 P 1013; Thoits 
v. Byxbee, 34 Cal. A, 226, 167 P 166; 
West v. Oakland, 30 Cal. A. 556, 159 
P 202. 

Hawaii.—In re Lord, 25 Hawaii 76; 
Wilson v. Lord-Young Engineering 
Co., Ltd., 21 Hawaii 87. one 
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Ill—Hallett v. Hlgin, 254 111, 
98 NE 530. 


by the courts except for arbitrary exercise,®? mani- 
fest abuse,°® clear transgression of power,®? fraud,°° 
or collusion ;*t and they need not be guided in this 
determination solely by the question of the pecu- 


Kan.— Williams v. Topeka, 85 Kan, 
857, 118 P 864, 88 LRANS 672, Ann 
Cas1913A 497. 

Ky.—Louisville Steam Forge Co. v. 
Gast, 115 SW 761. 

BTS a aed v. Taylor, 49 Mo, A. 

N. Y.—Nelson v. New York, 131 N. 
Y. 4, 29 NE 814; Martens v. Syracuse, 
183 App. Div. 622, 171 NYS 87; Ter- 
rell vy. Strong, 14 Misc.: 258, 35 NYS 
1000; In re Delaware, etc., Canal Co., 
8 NYS 352 [rev on other grounds 
60 Hun 204, 14 NYS 585 (aff 129 N. Y. 


105, 29 NE 237)]; Hay’s Case, 14 
eee: 53; Horn’s Case, 12 AbbPr 
124, 


Oh.—Scott v. Hamilton, 7 Oh. Cir. 
CHC NS 6:4985 329 -Ohs (Cire Ch ibon 
Hubbard vy. Sandusky, 9 Oh. Cir. Ct. 
638, 6 Oh. Cir, Dec. 786; Scott v. 
Hamilton, 4 OhNPNS 1. ; 

Wash.—Stern y. Spokane, 60 Wash. 
O20; Ltt RP aaa: 

[a] Application of rule——In ab- 
sence of a charge of fraud against 
the board of public works or suc- 
cessful bidders for a street pave- 
ment contract, the exercise of the 
board’s discretion in refusing to con- 
sider a kind of brick with which 
several bidders proposed to do the 
work, and an award of the contract 
to such other bidders, who proposed 
to use a different kind, though they 
were highest in price, will not be 
interfered with by the courts. Louis- 
ville Steam Forge Co. v. Gast, (Ky.) 
115 SW 761. 

{b] Legal wrong.—The improper 
action of the council in rejecting the 
lowest bid and in accepting a higher 
bid without reasonable’ grounds 
therefor, although without actual 
fraud on the part of the council, its 
members, or the successful bidder, 
amounts to a fraud and legal wrong 
on the property owners in that it 
compels them to pay a higher price 
for the improvement. Miller v. Oel- 
wein, 155 Iowa 706, 1836 NW 1045. 

{c] Fraud not shown.—(1) Fraud 
of members of a city council is not 
shown by proof that members of the 
council took a junket on the invi- 
tation of the agent of the success- 
ful bidder and at its expense, where 
such bidder had no monopoly of the 
materials or’ supplies and was the 
lowest bidder for the work among 
several other concerns, who were 
given equal opportunities to obtain 
the contract. Swan v. Indianola, 142 
Iowa 731, 121 NW 547. (2) In one 
case, the price was held not so 
grossly excessive as to imply fraud, 
Wagoner v. La Grande, 89 Or. 192, 
173: P3065. 

61. Cal.—Thoits v. Byxbee, 34 Cal. 
A. 226, 167 P 166. 

Hawaii.—In re Lord, 25 Hawaii 
76; Wilson vy. Lord- -Young Engineer- 
ing Co., Ltd., 21 Hawaii 87. 

Ky. — Louisville Steam Forge Co. v. 
Gast, 115 SW 761. 

Mont.—O’Brien v. Drinkenberg, 41 
on 538, 111). PLT: 

Y.—Nelson v. New York) ist 
N. Ny. 4, 29 NE 814; Martens v. Syra- 
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niary responsibility of a bidder,*? but may consider 
his ability to respond to the requirements of the con- 
tract,°? and his general qualifications to execute the 


work properly.** 


[§ 2512] bb. Consideration of Material. It is held 
that in determining who is the lowest and‘ best 
bidder or the lowest responsible bidder the proper 
municipal authorities may take into consideration 
the quality of the materials or articles offered by 
the bidders,®> as well as their adaptability to the 
particular use required.°* However, it is not proper 
to reject a bid accompanied by a sample which meets 
the standards set up in the specifications or the 
advertisement for bids and accept a higher bid ac- 
companied by a sample of better quality.*7 A con- 
tract may and should be awarded for the kind of 
pavement selected by a certain number or percent- 
age of property owners, under authority conferred 
by charter provisions,®* even though there is a lower 
bid for a different kind of pavement.*® 
An honest mis- 
take on the part of municipal officers in the exer- 
cise of their discretion in determining who is the 
lowest responsible bidder for an improvement con- 
tract does not give rise to a cause of action against 
them?® or the municipality;"! and ‘it is held that 


[§ 2513] cc. Honest Mistake. 


cuse, 183 App. Div. 622, 171 NYS 


87. 

Oh.—Hubbard v. Sandusky, 9 Oh. 
Cir. Ct. 638, 6 Oh.. Cir. Dec.*786;; Cin- 
cinnati v. Kemper, 9 Oh. Dec. (Re- 
print) 742, 17 CincLBul 116. 

62. Colorado Springs v. Coray, 25 
Colo, A. 460, 139 P 1031; Wilson v. 
Lord-Young Engineering Co., Ltd., 21 
Hawaii 87; Peo. v. Omen, 290 Ill. 59, 
124 NE 860; Hallett v. Elgin, 254 Ill. 
343, 98 NE 530; Tuke v. Sundmaker, 
10 OhNPNS 91; Philadelphia v. Pem- 
berton, 208 Pa. 214, 57 A 516; Phila- 
delphia'v. Pemberton, 25 Pa. Super. 
323. 

63. Hawaii.— Wilson: v. Lord- 
Young Engineering Co., Ltd., 21 Ha- 
waii 87. 

Tll.—Hallett v. Elgin, 254 Ill. 343, 
98 NE 530. 

N. J.—Case v. Trenton, 76 N. 
696, 74 A 672 [rev (Sup.) 68 A 
But see Critchfield v. Jersey City, 
(Sup.) 132 A 321 (the facts that the 
successful bidder for a street im- 
provement has no paving plant and 
gives no satisfactory reasons for the 
preparation of cement elsewhere re- 
late to the performance of the con- 
tract and are not pertinent on cer- 


oe Li 
57]. 


tiorari to review the award of the 
contract). 
N. Y.—Walter v. McClellan, 113 


App. Div. .295,. 99 NY¥S,,78 [aff 190 
N.. Y. 505, 83 NE 1133]. 

Pa.—Reuting v. Titusville, 175 Pa. 
512, 34 A 916. 

[a] The lowest bidder must give 
satisfactory proof of his ability to 
perform the work, under the provi- 
sions of some _ charters, Case v. 
Trenton, (N. J. Sup.) 68 A 57 [rev 
on other grounds 76 N. J. L. 696, 74 
A 672]; Barber Asphalt Pay. Co. v. 
Trenton, 74. N. J. L. 4380, 65 A 873. 

64 Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33-S 678, 
93 AmSR 20. 

Colo.—Denver v. Dumars, 33 Colo. 
94, 80 P 114; Colorado Springs v. 
Coray, 25 Colo. A. 460, 139 P 1031; 

Ill.—Peo. v. Omen, 290 Ill. 59, 124 
NE 860. 

N. Y.—Gilmore v. Utica, 131 N. Y. 
26, 29 NE 841 [aff 15 NYS 274}. 

Pa.—Reuting v. Titusville, 175 Pa. 
512, 34 A 916; Philadelphia v. Dur- 
ham, 16 .Pa..Dist. 81; 

{a] The skill, experience, judg- 
ment, and integrity of a bidder may 
be considered. U.S. Wood Preserv- 
ing Co. v. Sundmaker, 186 Fed. 678, 
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ascertainment 


tract. 


upon a proper 


110 CCA 224; Colorado Springs v. Co- 
ray, 25 Colo. A. 460, 139 P 1031; Wil- 
liams v. Topeka, 85 Kan. 857, 118 P 
ree 388 LRANS 672, AnnCasi913A 

‘be 

65. U. S. Wood Preserving Co. v. 
Sundmaker, 186 Fed. 678, 110 CCA 
224; West v. Oakland, 30 Cal. A. 556, 
159 P 202; Stern vy. Spokane, 60 Wash. 
820, LLLP 23. 

[a] Poor and unsatisfactory ma- 
terials.—A bid may be rejected, al- 
though it is the lowest and the bid- 
der is able to give the required bond, 
if, in the judgment of the authori- 
ties who are intrusted with letting 
of the contract, the materials ex- 
hibited by the bidder are poor and 
unsatisfactory. Peo. v. Kent, 160 Ill. 
655, 43 NE 760. i 

66. West v. Oakland, 30 Cal. <A. 
556, 159 P 202 (locking devices for 
jail cells). 

67. McGovern vy. Trenton, 84 N. J. 
Ly. 237,+86 A’ 539. 

[a] Two samples submitted by 
same bidder.—Where the lowest re- 
sponsible bidder submits two sam- 
ples, one of which meets the require- 
ments of the specifications and the 
other is of a better quality at: a 
higher price, the lower bid must be 
accepted. Locher v. Haserot, 23 Oh. 
Cir Ct. Ni aiS. .b52.,;Duke., v..Sund- 
maker, 10 OhNPNS 417 (where the 
lower bid is accompanied by a sam- 
ple which conforms to the specifi- 
cations as previously construed), 


68. See cases infra note 69. 
69. Delahoussaye v. New Iberia, 
158 La. 566, 104 S 3870; Union Pay. 


Co. v. Schenectady Bd. of. Contract, 
74. Misc. 646, 184 NYS 740. 

See cases, infra note 71. 

71. Jordon v.:Hanson, 49 N, H. 
199, 6 AmR 508; Reilly v. New York, 
111 N. Y. 4738, 18 NE 623; Lange v. 
Benedict, 73 N. Y, 12, 29: AmR 80. 

72.. Cincinnati v. Hopple,: 7 Oh. 
Dec. (Reprint) 91, 1 CincLBul 104. 

73. Cincinnati v. Hopple, supra. 

74 See also supra §§ 2203, 2204. 

75. Erving v. New York, 131 N, Y,. 
133, 29 NH 1101. 

[a]. Resolution of award and 
amendment thereof upheld.—Federal 
Constr. Co. v..Ryan, 47 Cal.: A. 637, 
191..P..69; 

76. Erving v. New York, 131 N, Y. 
133, 29 NE 1101. 


77. Williams v.. New York, 118 
App. Div. 756, 104 NYS 14. 
78. Straw v. Williamsport, 286 


+ 


[§§ 2511-2515 


such mistake will not defeat the contract,’? although 
it will prevent the contractor from recovering more 
than a fair value for his work.’* 

[§ 2514] dd. Procedure.“* 
tract to one of several bidders should be mani- 
fested by some formal official act." 
certainment of which bid is the lowest,7® or such 
coupled with 
thereof,’7 does not constitute an award of the con- 
However, a designation by the city of one 
of the bidders as the lowest bidder to whom the 
contract shall be awarded is an acceptance of his 
proposition,’® unless it is required that he shall be 
notified thereof, 
ance until he is notified.”® 
to the lowest bidder should not be refused unless, 


An award of the con- 
The mere as- 


an announcement 


in which case there is no accept- 
An award of the contract 


investigation®® and hearing,®! at 


which evidence of irresponsibility is introduced,** 
it appears that the lowest bidder is. not responsible, 
and the ultimate facts are entered of record.** 

[§ 2515] (5) Effect of Acceptance or Rejection; 
Subsequent Action or Nonaction. 
hold that a bid to perform certain construction work 
for a municipality and the acceptance thereof con- 
stitute a contract,8* even though it is directed or 
stipulated that the contract shall be subsequently 


Some authorities 


Pa, 41, 132 A 804. 

79. State v. Columbus Bd. of Pub- 
lic Serv., 81 Oh. St. 218, 90 NE 389 
(where notification was contemplated 
by statute and required by the,adver- 
tisement). 

[a] Notice of award held sufficient. 
—Federal Constr. Co. v. Ryan, 47 
Cal. A. 637, 191 P 69. 

80. Wilson v. Lord-Young Engi- 
neering Co,, Ltd., 21 Hawaii 87; New 
York, etc., Gas Coal Co. v. Pittsburgh, 
20 Pa. Co. 146. See U. S. Wood Pre- 
serving Co. v. Sundmaker, 186 Fed. 
678, 110 CCA 224 (inquiry, investi- 
gation, comparison, deliberation, and 
decision are necessarily involved in 
yk eae who is the lowest bid- 

er). 

81. Wilson v. Lord-Young Engi- 
neering © Co., > Ltd.,, 21° Hawailiv 8735 
Armitage v. Newark, 86 N. J. L. 5, 90 
A 1085; Faist v. Hoboken, 72 N. J. L. 
361, 60 A 1120. 

82. Paterson Contracting Co. v: 
Hackensack, 99 N. J. L. 260, 122 A 

Seysler y, 


TAL. 
> 83. 29- Ida. 
412, 160 P 262, 

[a] Reasons for recording.—The. 
ultimate facts ‘‘should be entered in 
the clerk’s minutes for the informa- 
tion of taxpayers, the protection of- 
the officers who let the contract from 
unjust criticism for the commission 
of an act which, in the absence of 
explanation, would appear to be an 
unjustified . expenditure. of public 
money, and to the end that the courts 
may, if called upon to do so, review’ 
the facts and reasons upon which the 


Mowery, 


contract was awarded and pass upon 


their sufficiency.” Seysler v. Mow- 

ery, 29. Ida.. 412, 417, 160 P 262, 
84. Ill.— West Chicago Park 

Comrs, v. Carmody, 139 Tl. A. 635. 


Kan.—Middleton v, Emporia; 106 
Kan, 107, 186 P 981, ; 
Minn.—Tunny v. Hastings, 121 


Minn. 212,-141 NW-168. 

N. C.—Elliott Bldg. Co. v. Greens- 
boro, 190 N. C. 501, 130 SH 200: : 

W. Va.—Harrold v. Huntington, 74 
W. Va. 538, 82 SE 476. 

See Capital City Brick, ete., Co. v. 
Des Moines, 152 Iowa 354; 182 NW 
188 (the acceptance of plaintiff’s bid 
constituted the conclusion of the 
contract but there was no acceptance 
of the bid until the council approved 
the contract and bond of plaintiff); 
Ketterman vy. Ida Grove, (Iowa) 120° 
NW 641 (the acceptance of an alter- 


——_e > 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2515-2516] 


reduced to writing.®® Other authorities take the 
position that, in view of statutes contemplating and 


requiring a formal written contract,8* as well as a_ 


bond or deposit by a bidder to enter into such a con- 
tract in case his bid is accepted,®’ the bid and ac- 


ceptance thereof do not constitute a contract for the | 


performance of the work.*® According to the latter 
authorities the offer and acceptance constitute a 
binding preliminary agreement to execute a formal 
contract.2? Thus, when the lowest bid has been 
accepted, the city is under legal obligation to exe- 
eute a eontract with the bidder,®° unless the sue- 
cessful bidder has not been notified of the passage 
of the resolution finding him to be the lowest and 
best bidder,®! or the ordinance upon which proceed- 
ings were based is invalid.®* Likewise the person 
whose bid has been accepted may be required to 


sign a contract®* or suffer the loss of his deposit;% | 


but on his failure to enter into a contract, he can- 
not be held liable beyond the amount of his bond 
or deposit,9® except in some jurisdictions wherein 
it is held otherwise.°° Where the lowest bidder fails 
to enter into a contract, the next lowest bidder 
is not entitled, as a matter of right, to an award 
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of the contract ;°" but the contract. nay be awarded 
to him,°* at least where the time limited in his bid 
for acceptance has not expired.®? 
_ Rejection of all bids. Unless it has repealed the 
improvement ordinance,’ the council may, after it 
has rejected all bids, reconsider its action and ac- 
cept one of them? without a new advertisement,’ or 
it may negotiate with the lowest bidder and, on a 
substantial reduction of his bid, enter into a con- 
tract with him,* or it may advertise again® and let 
the contract without instituting new proceedings,® 
even after the lapse of a considerable period of 
time,’ where the statute does not prescribe any time 
within which the work must be undertaken or com- 
pleted.® 

[§ 2516] 7. Form, Contents, Execution, and Fil- 
ing’—a. Form—(1) In General. A formal contract 
for a municipal improvement is required by some 
statutes or charters,*° and any charter or statutory 
requirement as to the form of contract must be com- 
plied with to render the same valid.1t Some stat- 
utes confer on certain commissioners plenary au- 
thority,” subject to the approval of the corporation 


native bid for the erection of a city 
hall either of cement stone or brick, 
without designation at the time 
which shall be used, does not result 
in-a contract on which the bidder 
may sue, until designation by _ the 
eity of the material to be used). 

“Plaintiff bid for the work, and the 
city’s acceptance of the bid by 
awarding the contract to him was a 
meeting of minds, and constitutes a 
contract.” Harrold v. Hunt- 
74 W. Va. 538, 542, 82 SE 
476. 
[a] Acceptance of a bid in writ- 
ing entered of record has been held 
to constitute a contract. Ft. Madi- 
son v. Moore, 109 Iowa 476, 80 NW 
527; Platte City v. Paxton, 141 Mo, A. 
175, 124 SW 531. 

@5. Middleton v. Emporia, 106 
Kan. 107, 186 P 981; Hersee v. Buf- 
falo, Sheld. (N. Y¥.) 445. 

86. See infra §§ 2516, 2517. 

87. See supra § 2504. 

gs. U. S.—McCormick v. Oklaho- 
ma City, 203 Fed. 921, 122 CCA 215 
[app dism 236 U. S. 657, 35 SCt 455, 
59 L.. ed, 771]. ; 

Md.—Baltimore v. J. L. Robinson 
Constr, Co., 123 Md. 660, 91 A 682, 
LRAI1915A 225, AnnCasl1916C. 425. 

Mass.—Wheaton Bldg., etc., Co. v. 
Boston, 204 Mass, 218, 90 NE 598. 


Wash.—Hamilton v. Chopard, 9 
Wash. 352, 37 P 472. ; 

Eng. — Bozson ve Altrincham,, 
[1903] 1 K. B. 547. 


g9. John J. Bowes Co. v. Milton, 
255 Mass. 228, 151 NE 116. 

90. Safety Insulated Wire, etc., 
Co. v. Baltimore, 66 Fed. 140, 13 CCA 
875; MacFarlane vy. Mosier, 157 App. 
Div. 844, 143 NYS 221 [aff 79 Misc. 
460, 141 NYS 143, and aff 215 N. Y. 
727 mem, 109 NE 1083. mem]; Peo. 


v. Mooney, 4 App. Div. 557, 38 NYS: 


495; Lynch v. New York, 2 App. Div. 
213, 37 NYS 798; Campbell v. Phila- 
delphia, 10 WklyNC (Pa.) 221, 

a 
date: contract.—Where the proceed- 
ings for the award of a contract for 
a municipal improvement are all 
regular and conducted according to 
Jaw. and the lowest bidder for the 
contract has in all respects con- 
formed to the provisions of the city 
charter, and his bid has been ac- 
cepted, he has a right of action 
against the municipality for all 
damages sustained by the refusal of 
the city officials to execute and carry 
out the contract. Peo. v. Campbell, 
T2-N, Y. 496; Lynch v. New York, 2 
App. Div. 213, 37 NYS 798... 

91. State v. Columbus Bd, of Pub- 


Damages for refusal to exe-. 


lic Serv., 81 Oh. St. 218, 90 NE 389. 


Hen Baird v. New York, 83 N.-Y. 
93. Wheaton BGS, siete Conv. 


Boston, 204 Mass. 218, 90 NE 598; 
New York vy. Seely-Taylor Co., 149 
App. Div. 98, 133 NYS 808 [aff 208 
N. Y. 548 mem, 101 NE 1098 mem], 

[a] Time.—(1) Some statutes re- 
quire the contract to be entered into 
within a specified period of time after 
the notice of award. Cooper v. Boze- 


man, 54 Mont. 277, 169 P 801.. (2) 
However, a contract entered into 
after the expiration of the time 


specified is not invalid where the de- 
lay ¥s not occasioned by the fault or 
neglect of the contractor. Rogers 
Co. v. Workman, 10 Cal. A, 612, 103 
P 154. 

94. See supra § 2505. 

95. John J. Bowes Co, v. Milton, 
255 Mass. 228, 151 NE 116; Wheaton 
Bldg., etc., Co. v.. Boston, 204 Mass. 
218, 90 NE 598; New York v. Seely- 
Taylor Co., 149 App, Div. 98, 1383 NYS 
808 [aff 208 N. Y. 548 mem, 101 NE 
1098 mem]. 


96. Middleton. v. Emporia, 106 
Kan. 107, 186 P 981, 

97. Murphy v. Philadelphia, 25 
| LegInt (Pa.)- 333. 

Readvertisement for bids see su- 
pra § 2502, 

98. Wheaton Bldg., ete. Co. v. 


Boston, 204 Mass. 218, 90 NE 598. 


99. Wheaton Bldg., etc. Co. v. 
Boston, supra. 
[a] Proposal construed. — “The 


proposal stated that the bid should 
remain open a definite number of 
days, not until some one of the bids 
should be accepted. The acceptance 
of a bid was only one step toward 
the execution of the contract. The 
bidder first accepted might be un- 


able to secure the required bond for. 


the performance of the contract, 
The mayor might for some just rea- 
son refuse to approve the contract, 
or some other cause might intervene 
to prevent the execution of a final 
contract. The tenor of the proposal, 
which was upon a blank furnished 
by the defendant, read in the light of 
the statute, indicates an intent that 
the city reserves all its rights under 
all the bids. until a contract shall 
have been formally executed and de- 
livered, and. to hold all the bidders 
to the terms of their proposals until 
it has either rejected all of them as 
provided in St. (1890) c 418 § 4, or 
become bound by the execution of a 
contract with one, or the time lim- 
ited for acceptance. has -expired. 


out the execution of a contract can- 
not be regarded as an unequivocal 
and definite determination on the 
part of the city to consider no other 
proposal. So long as the time lim- 
ited for the deposit to remain had 
not expired and no formal contract 
had been executed, the city was at 
liberty to accept any proposal.” 
Wheaton Bldg., etc., Co. v. Boston, 
204 Mass, 218, 223, 90 NE 598. 

1. State v. Cincinnati, 3 Oh. Cir, 
Ct. 542, 2 Oh. Cir. Dec. 312. 

2. Sand Springs v. Hohl, 90 Okl. 
124, 216 P 138, 

3. See supra § 2502. 

4 Dillingham v. Spartanburg, 75 
S._C. 549, 56 SE 381, 117 AmSR 917, 
8 LRANS 412, 9 AnnCas 829 (so hold- 
ing in a taxpayer’s suit, the contract 
being in fact awarded to the lowest 
bidder and the subsequent negotia- 
tion being advantageous rather than 
injurious to the taxpayers). 

5. See supra § 2502. 

6.. Warner v. Ashland, 154 Wis, 54, 
142 NW 513. 

7 Warner v, Ashland, 154 Wis. 
54, 142 NW 513 (during second year 
thereafter). 

8. Warner v. Ashland, supra. 

9. Formal requisites of municipal 
contracts generally see supra 8$§ 
2215-2219. 

10. Baltimore v. J. L. Robingon 
Constr. Co., 123 Md. 660, 91 A 682, 
LRAI915A_ 225, AnnCasl1916C 425; 
Wheaton Bldg., etc., Co. v. Boston, 
204 Mass. 218, 90 NE 598. 

Acceptance of bid as contract see 
supra § 2515. 

11. Moffett. .v. Goldsborough, 52 
Fed. 560, 3 CCA 202 [rev 49 Fea. 
213); Emery v. San Francisco Gas 
Co,, 28 Cal, 345; Schenck v. Olyphant 
Borough, 181 Pa. 191,37 A 258: Erie 
v. Land on Highteenth St., 176 Pa. 
478, 35 A 136; Harrisburg yv, Trego, 
7 Pa. Super. 511; O’Rourke v. Phila- 
delphia, 13 Pa. Dist. 379. 

[a] Itemization.—It is. held, un- 
der some statutes, that the contract 
must be so itemized that the prepa- 
ration of an itemized bill of cost, as 
required by statute, may be made 
directly from the contract itself, 
Peo, v. McDermott, 214 Tl]. 562, 73 NE 
770; Peo. v. Borman, 214 Ill. 416, 73 
NE 770; Peo. v. Peyton, 214 Ill. 376, 
73 NE 768 (all holding that a con- 
tract for construction of a sidewalk, 
which provided for construction by 
the square foot, could not be made 
the basis of a special tax against the 
property owners). ‘ 


12. Peterson v. New York, 194 N. 


Hence the acceptance of a bid with- IY. 437, 87 NE 772 (aqueduct com- 
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counsel,!* over the form of a contract made by them. 

[§ 2517] (2) Oral or Written.’* A municipal im- 
provement contract is usually required to be in writ- 
ing,!® at least where it involves more than a specified 
Hence it has been held that a contract 
reciting that the work shall be done according to 
specifications annexed thereto, but to which such 
specifications were not annexed, was not sufficient.*? 
However, some charters do not require a written 
contract;1® and where a contract has been duly ful- 
filled, the fact that it was not in writing, as required 
by charter, will not preclude the contractor’s right 


amount.?® 


of recovery.?® 


[§ 2518] (3) Express, Implied, or Indirect.2° It 
is usually regarded as necessary that a contract for 
a local improvement be express; a municipality 
will not be bound by implied contract to pay for an 


improvement voluntarily made.”? 


held that the city council is not required to make 
a direct contract for the paving of streets,”* but may 
make a contract with’ the county under which the 


issioners). And see Morse v. De- 
rea) mate Misc. 317, 218 NYS 571 
(dealing with a statute authorizing a 
commission, after a hearing, to alter, 
modify, or amend a draft of a pro- 

sed contract). : 
pers. Litchfield Constr. Co. v. New 
York, 244 N. Y. 251, 155 NE 116; 
Peterson v. New York, 194 N. Y. 4387, 

7 NE 772. 

‘ 14. See also supra § 2216. 

15. Logansport v. Blakemore, 17 
Ind. 318; Wheaton Bldg., etce., Co. v. 
Boston, 204 Mass. 218, 90 NE 598; 
Starkey v. Minneapolis, 19 Minn. 203; 
State v. Columbus Bd. of Public 
Serv., 81 Oh. St. 218, 225, 90 NE 389. 
But see Leverich v. New York, 66 
Barb. (N. Y.) 623 (where an agree- 
ment for street cleaning had been 
originally entered into by a written 
contract it year be continued by a 

rbal agreement). F 
eT he iat substantial object to be 
attained is the making of the written 
contract; it is the only contract au- 
thorized by the statute, and all that 
precedes is but preliminary to the 
efficient object, viz.: the written con- 
tract. ... In the present case the 
Board was authorized to bind the city 
by the written contract specified in 
the statute, but was wholly unau- 
thorized to bind the city by any 
other contract.’”’ State v. Columbus 
Bd. of Public Serv., supra. 

16. McGovern y. Boston, 229 Mass, 
394, 118 NE 667 (two thousand dol- 
lars); Harper v. Newburgh, 159 App. 
Div. 695, 145 NYS 59 [rev 79 Misc. 
299, 139 NYS 1057] (twenty dollars). 

[a] Equitable suit.—A statute re- 
quiring all contracts involving more 
than a specified amount to be in writ- 
ing is of equal force and effect in a 
suit in equity as in an action at law. 
McGovern v. Boston, 229 Mass. 394, 
118 NE 667. 

{b] The contractor is charged 
with knowledge of such a require- 
ment. McGovern v. Boston, 229 
Mass. 394, 118 NE 667. 

17. Schwiesau v. Mahon, 110 Cal. 
543, 42 P 1065. 

18. Harrold v. Huntington, 74 W. 
Va. 538, 82 SE 476. 

19. Carey v. East Saginaw, 79 
Mich. 73, 44 NW 168; North River 
Hlectric Light, etce., Co. v. New York, 
48 App. Div. 14, 62 NYS 726, 

20. Recovery on quantum meruit 
for work done under void contract 
see infra § 2559. _ 

21. Colorado Springs v. Coray, 25 
Colo. A, 460, 139 P 1031; McDonala 
v. New York, 68 N. Y. 23, 23 AmR 144. 

22. Colo.—Denver y. Hindry, 40 
Colo. 42, 90 P 1028, 11 LRANS 1028. 

Ind.—Jeffersonville v. Louisville, 
etc., Steam Ferry. Co., 27 Ind. 100, 


MUNICIPAL CORPORATIONS 


However, it is | street.*4 


89 AmD 495. ; 
Ky.—South Bellevue Lot Assoc. v. 
Bellevue, 58 SW 448, 22 KyL 541. 
La.—Carre Co. v, New Orleans, 5 
La. A. (Orleans) 3. 
Mich.—Detroit v. Robinson, 38 
South Omaha, 


Mich, 108. 

Nebr.—O’Neill  v. 

102 Nebr. 836, 170 NW 174. 

Or.—Springfield Milling 
Lane County, 5 Or. 265. 

Ont.—Gibson vy. Ottawa, 42 U. C. 
Q. B. 172. 

Implied contract generally see su- 
pra § 2247. 

23. Washington y. Faver, 155 Ga. 
680, 117 SE 653. 

24. Washington v. Faver, supra. 

25. Bye v. Atlantic City, 73 N. J. 
L. 402, 64 A 1056. 

[a] Greater expedition and better 
results.—It is proper and justifiable 
to have the work done under a single 
contract where it is evident that the 
entire work can be done with greater 
expedition and better results under 
such a contract, the various parts of 
the work being so interwoven as to 
make it advisable that the entire 
work be under the control of the 
same contractor. Bye v. Atlantic 
City, 73 N. J. L. 402, 64 A 1056. 

26. Treanor v. Houghton, 103 Cal. 
53, 36 P 1081; Boston Electric Co. v. 
Cambridge, 163 Mass. 64, 39 NE 787. 

27. Cal.—Perry v. Los Angeles, 
157 Cal, 146, 106 P 410; Ede v. Cogs- 
well, 79 Cal. 278, 21. P 767: 

Oh.—Cincinnati vy. Goodman, 5 Oh. 
Dec. (Reprint) 365, 5 AmLRec 153. 

Or.—Manley v. Marshfield, 88 Or. 
482, 172: P 488. 

Pa.—Allentown v, Heyman, 289 Pa. 
28, 136 A 859; Matter of Wabash 
Ave., 34 PittsbLegJNS 218. 

Wis.—Parkes v. Milwaukee, 148 
Wis. 84, 184 NW 152; Wright v. For- 
restal, 65 Wis. 341, 27 NW 52. 

28. Challiss v. Parker, 11 Kan. 
394; State v. Ramsey County Dist. 
Co., 47 Minn. 406, 50 NW 476. 

29. Warren v. Barber Asphalt 
Pav. Co., 115 Mo. 572, 22 Sw 490. 

fa] Improvements in different dis- 
tricts.—Under Mansfield Dig. § 832, 
providing that, where there is one or 
more improvement districts in a city 
for the same general purpose, the 
boards of the different districts may 
combine so as to form one board so 
as to make the whole improvement 
uniform, but that no money raised by 
assessment in one district shall be 
expended in another district, it is es- 
sential that separate contracts for 
the work in each district be entered 
into, although it is not necessary 
that there be separate instruments 
or forms of contract, provided the 
contracts are such that the improve- 
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county is to contract for the paving.4 

[§ 2519] (4) Single or Separate. The letting of 
a single contract for the entire work connected with 
one improvement is proper?® and is sometimes re- 
quired by statute or charter ;?6 but, in the absence 
of such a requirement, separate contracts for differ- 
ent parts of the improvement may be entered into.?7 
Unless required by charter or statute to include 
different improvements in a single contract,?* the 
municipality should make separate contracts for 
separate and distinct improvements;”° but a failure 
to do so is not a fatal irregularity.°° 

Particular improvements. 
proving a single street may,** but need not,®? be let. 
in one contract. 
under one contract,?* provided the contract is sever- 
able and divisible as to the cost of improving each 
It is proper to let a single contract for 
paving and all work incidental thereto,?® such as 
erading,®® excavating,®” draining,*® and curbing.®? 
A single contract may be entered into for the con- 


The entire work of im- 


Several streets may be improved 


ments and cost thereof in each dis- 
trict can be separated. Crescent 
Hotel Co, vy, Bradley, 81 Ark, 286, 98 
SW 971. 

30, Pittsburgh, xete.; oR. ‘Co... x. 
Hays, 17 Ind. A. 261, 44 NE 375, 45 
NE 675, 46 NE 597; Gibson vy. Owens, 
115 Mo. 258, 21 SW 1107; Peo. v. 
Kingston, 114 App. Div. 326, 99 NYS 
657, Compare Kansas City v. O’Con- 
nor, 82 Mo. A. 655 (where a single 
contract is made for paving and 
sprinkling, to be paid for by assess- 
ment, but the charter does not per- 
mit a special tax for sprinkling, the 
entire contract is void). 

31. Sacramento Pav. Co. vy, Ander- 
son, 1 Cal. A. 672, 82 P 1069. 

[a] Different portions of same 
character.— Where the improvement 
ofa street-is interrupted by a sec- 
tion between two cross streets, but 
the character of both portions of the 
improvement is the same, it is not 
improper to let both portions in the 
same contract. Sacramento Pay. Co. 
v. Anderson, 1 Cal. A. 672, 82 P 1069. 

32. See cases infra this note. 

[a] Different kinds of work.—(1) 
Where the charter does not specifi- 
cally require the letting of the en- 
tire work to one contractor, and 
there are two different kinds of work 
to be done, namely, macadamizing the 
roadway and constructing a cement 
gutter and sidewalk, it is proper to 
let separate contracts as “it may 
very well be that the city could 
obtain considerably better terms by 
contracting directly with a contractor 
in each special line of work for that 


part of the work which is in his 
line.” Parkes v. Milwaukee, 148 
Wis. 84, 86, 134 NW 152. (2) Where 


the character of an ‘improvement on 
the crossing of a street is different 
from that on the rest of the street, 
separate contracts may be let, al- 
though both improvements were in- 
cluded in the same resolution of in- 
tention. Bates’ v. Twist, 188 Cal. 
FH (LV hed 22 a8 8) 2 

33. Albany v. Spragins, 208 Ala. 
122, 93 S 803; Remillard v. Blake, 
ete,, Coy. 169" (Cal 2775 146-4 634, 
AnnCas1916D 451 (several streets in 
one locality); Blake, ete., ‘Co, vy. 
Chappell, 44 Cal. A. 657, 186 P 823. 

34. Albany v. Spragins, 208 Ala. 
122, 93 S 803. 

35. Wagoner y. La Grande, 89 Or, 
192, 173 P 305, 

36. Dubbert v. Cedar Falls, 149 
Iowa 489, 128 NW 947; Lexington v, 


Commercial Bank, 130 Mo, A. 687, 
108 SW 1095. 
37. Wagoner vy. La Grande, 89 


Or, 192,173 P 305. 
38. Wagoner v. La Grande, supra. 
39. Wagoner v. La Grande, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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struction of such sidewalks as are needed during the 
year,*° or for different portions of a sidewalk which, 
when completed, will make a continuous walk.*t 

[§ 2520] b. Contents—(1) Conformity to Particu- 
lar Matters—(a) Statute, Charter, or Ordinance.‘2 
The contract must conform, at least substantially 
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statute, charter, 


40. Abbot .v. Milwaukee, 148 Wis.|by, 10 Oh. Dee. (Reprint) 442, 21 


22, 134 NW 136. - 
41. Indiana Truck Farm =§ Co. v. 
Schneider, 74 Ind. A. 24, 128 NE 617. 
42. Effect of invalidity of part of 
contract see infra § 2559. 

43. - S.—Johnston v. Philadel- 
phia, 113 Fed. 40. 

Ala.—Montgomery v. Barnett, 149 
Ala. 119, 43 S 92. 

Cal.—City St. Impr. Co. v. Laird, 
138 Cal. 27, 70 P 916; Reid v. Clay, 
134 Cal. 207, 66 PRP 262; Smith v. 
Luning Co., 111 Cal. 308, 43 P 967. 

Iowa.—Richardson y. Denison, 189 
Towa 426, 178 NW 332. 

Ky.—Cohen v. Henderson, 182 Ky. 
658, 207 SW 4. 

Mo.—Maplewood vy. Martha Inv. 
Co., (A.) 267 SW 63; Ford v, Excel- 
sior Springs Land; etc., Co., (A.) 223 
SW 960; Boonville v. Stephens, (A.) 
95 SW 314. 

N. Y.—Bonesteel v. New York, 22 
NE Yn 62. 2 OME Ow. Prods 77 pati 19 INO AY, 
Super. 550]; Paul v. New York, 46 
App. Div. 69, 61 NYS 570; Peo. v. 
Van Nort, 65 Barb. 331. 

Oh.—Cincinnati v. Board of City 
Affairs, 10 OhS&CP 104. 

“Provisions of the contract con- 
flicting with those of the ordinance, 
authorizing the work to be done, 
must give way as the ordinance pro- 
visions control. ... The contract for 
performing said work must, there- 
fore, substantially conform to the 
ordinance authorizing the work to be 
done.” Maplewood v. Martha Inv. 
Co., (Mo. A.) 267 SW 63, 66. 

[a] Change of assessment dis- 
trict.—A contract is invalid if it 
changes the assessment district con- 
templated by the ordinance. Haisch 
v. Seattle, 10 Wash. 4385, 38 P 1181. 

[b] Reservations. — Where’ the 
statute requires that in the contract 
powers shall be reserved to the board 
of public works, the contract must 
contain an express reservation of 
such powers. Ricketson v. Milwau- 


kee, 105 Wis. 591, 81 NW 864, 47 
LRA 685. 
[ec] Expense of improvement.— 


(1) Some statutes are construed to 
require the contract definitely to 
disclose the expense of the improve- 
ment. Walter v. McClellan, 48 Misc. 
215, 96 NYS 479. (2) Under such a 
construction, a contract providing 
for the payment of certain sums for 
certain work to be done in the form 
of excavating, construction, or other- 
wise, and making the compensation 
of the contractor depend upon the 
amount of work done at the specified 
rates, but stating that the quantities 
set forth are not the actual quanti- 
ties within the scope of the work, 
but are employed as a matter of 
comparison, and reserving to the 
commissioners the right to increase 
or diminish the quantities as they 
may see fit in the course of the 


work, is invalid. Walter v. McClel- 
lan, supra. 
[d] Fair price.—Some charters 


require the employment of a person 
to repair or relay a sidewalk de- 
eclared to be dangerous to be at a fair 


price. Hiermann v. Milwaukee, 142 
Wis. 606, 126 NW 53, 27 LRANS 
1085. 

fe] Bayment for extra work.— 


Where the statute under which the 
city proceeds expressly directs that 
any eStimate for additional work 
must be made beforehand in the 
contract, a provision therein which 
leaves the payment for extra work 
to be agreed on after it is done is 
void and the contractor cannot re- 
eover. McBrian v. Grand Rapids, 56 
Mich, 95, 22 NW 206; Gano vy. Eshel- 
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[f{] Time for commencement or 
coimpletion of work.—(1) A failure to 
set a time for commencement or 
completion of the work as required 
by charter will invalidate a contract. 
McQuiddy vy. Brannock, 70 Mo. A. 535. 
(2) However, a requirement that the, 
contract fix a time for commencing 
the work is complied with by a pro- 
vision therein that the work shall be 
commenced within a certain time. 
Williams v. Bergin, 127 Cal. 578, 60 
P 164; McDonald v. Mezes, 107 Cal. 
492, 40 P 808; White v. Harris, 103 
Cal. 528, 37 P 502; Fletcher v. Pra- 
ther, 102 Cal. 4138, 86 P 658. ° (8) 
Also, where a contract must state 
the time of completion of the work, 
it is valid if it merely provides that 
the work shall be commenced within 
a specified number of days from the 
date thereof and completed a speci- 
fied number of days thereafter. 
Ramish yv. Hartwell, 126 Cal. 443, 58 
P 920; Palmer v. Burnham, 5 Cal. 
Unrep.. Cas; 583,° 47 P 599)" (4) A 
contract provision specifying a longer 
time in which to do the work than 
that prescribed by ordinance is void. 


Maplewood v. Martha Inv. Co., (Mo. 
A.) 267 SW 63. (5) However, a 
contract provision requiring com- 


pletion within less time than allowed 
by an ordinance is binding upon the 
contractor. Maplewood v. Martha 
Inv. Co., supra [foll Maplewood v. 
Valley Structural Steel Co., (Mo. A.) 
267 SW 67]. (6) A contract for a 
sewer is not invalid as prescribing a 
different time for completion than 
that prescribed by the ordinance au- 
thorizing the improvement, because it 
imposes a penalty in case of delay 
beyond the time fixed. Williams v. 
Ettenson, 178 Mo. A. 178, 170 SW 
370. (7) Although the improvement 
ordinance does not expressly fix any 
time for completion of the work, 
yet as. it will be construed to re- 
quire, by implication, completion 
within a reasonable time (see infra 
§ 2587), (8) it is proper to specify in 
the contract a time for completion 
which is prima facie reasonable 
(Webster Groves vy. Reber, (Mo. A.) 
226 SW 77). 

{g] Contract executed by mayor. 
—(1) The mayor, in éxecuting a 
contract under authority conferred 
and limited by ordinance, cannot bind 
the city _ by inserting provisions 
which materially change the terms 
he is directed to embrace in the con- 


tract. San Antonio v. Reed, (Tex. 
Civ. A.) 192 SW 549 (arbitration 
clause). (2) Likewise, the mayor 


and clerk in executing a paving con- 
tract cannot change the price to be 
paid, fixed by the council and the 
contractor, by increasing it without 
authority from the council. Albany 
v. Spragins, 208 Ala. 122, 93 S 803. 

[h] Conformity to plans and 
specifications.—(1) It is not im- 
proper for the contract to contain 
matters conforming: to the plans and 
specifications, but not mentioned 
specifically in the ordinance, where 
the ordinance refers to the plans and 
specifications (Janutola, etc., Constr. 
Co. v. Taulbee, 211 Ky. 356, 277 SW 
477), (2) or the plans and specifica- 
tions were, prior to the letting of 
the contract, treated and regarded 
by the council the same as if au- 
thorized by ordinance (Whitworth v. 
Webb City, 204 Mo. 579, 108 SW 86). 
(3) Conformity to plans and. specifi- 
cations generally see infra § 2521. 

[i] Contract held to conform to 
ordinance.—Crowe v. Boyle, 184 Cal. 
TERT oo a bbe. 
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and in all material respects, to the terms of the 


or ordinance authorizing the im- 


provement and the contract therefor,** especially 
as to the character and extent of the improvement 
to be made or work to be done;** but a slight vari- 
ance may not be fatal under the circumstances,*® 


44. Cal.—Partridge v. Lucas, 99 
Cal. 519, 33 P 1082; McBean yv, Red- 
ick,’ 96)°Gal, 191,°°31>,P-75;: Nicolson 
Pavement Co. vy. Painter, 35 Cal.‘699; 
Dougherty v. Hitchcock, 35 Cal. 512. 

Ill.—Young v. Peo., 196 Ill. 603, 63 
NE 1075. 


Md.—Baltimore v. Reynolds, 20 
Md. 1, 83 AmD 535. 
Mass.—Palmer vy. Haverhill, 98 


Mass. 487. 

N. Y.—Brown v. New York, 63 N. 
Y. 239 [rev 3 Hun 685, 6 Thomps. & 
C. 164]; Bonesteel v. New York, 22 
N. Y. 162, 20 HowPr 237. 

S. D.—Mansfield: v. Rapid City, 48 
S. D. 155, 203 NW. 201. 

[a] Applications of rule.—(1) An 
ordinance for macadamizing a street 
will not authorize a contract for set- 
ting curbs (Beaudry v. Valdez, 32 
Cal. 269) (2) or improving sidewalks 
(Himmelmann v. Satterlee, 50 Cal. 
68). (3) Where the ordinance pro- 
vides that a contract shall be let 
after the expiration of the time al- 
lowed property owners to make the 
improvement, a contract which in- 
cludes portions of the work which 
have been contracted for by prop- 
erty owners is void. Childers v. 
Holmes, 95 Mo. A. 154, 68 SW 1046. 

[b] Sufficient conformity.—(1) A 
contract for “Dolarway’” pavement, 
which is shown to be a. standard 
pavement, is. sufficiently authorized 
by an ordinance naming certain pro- 
posed pavements and also any other 
“standard pavement.’ Clyde v. Mos- 
cow, 23 Ida. 592, 131: P 381. (2) The 
construction of manholes and lamp- 
holes being a common and necessary. 
incident in the construction of a 
sewer, the fact that the contract pro- 
vides therefor, while the resolution 
does not make special mention there- 
of but calls generally for the con- 
struction of a sanitary sewer, does 
not déstroy the effectiveness of the 
contract on the ground that it pro- 
vides for matters other than those 
specified in the resolution. Com- 
stock v. Eagle Grove, 133 Iowa 589, 
111 NW 51. 

45. Ga.—vValdosta v. 156 
Ga. 490, 119 SE 625. 

Ind.—Martindale v. Palmer, 52 Ind. 
411. 

Iowa.—Richardson vy. Denison, 189 
Iowa 426, 178 NW 332. 

Ky\-—Louisvilles? etc, ©Ry) :Co.eev. 
Southern Roads Co., 217 Ky. 575, 290 
SW 320. 

Md.—Baltimore v. Raymo, 68 Md, 
569, 18 A 3838, 

Mo.—Cole y. Skrainka, 105 Mo. 303, 
16 SW 491. 

[a] Thickness of cement.—In the 
absence of evidence that the effi- 
ciency or durability of a cement 
concrete street pavement will be ma- 
terially impaired by being only six 
inches thick rather than seven 
inches, it cannot be said that a con- 
tract for such a pavement six inches 
thick materially departs from a reso- 
lution of necessity, fixing its thick- 
ness at seven inches, but providing 
for bids for construction according 
to plans and specifications on file, 
which exacted a thickness of six or 
seven inches. Richardson v, Denison, 
189 Iowa 426, 178 NW 332. 

[b] As between the parties to the 
contract, its validity is not affected 
by the fact that it departs from an 


Harris, 


order of the board of aldermen where 


it is apparent or conceded that ‘the 
contract is within the power of the 
municipality to make and the officers 
representing it in making the agree- 
ment were properly authorized. 
Worcester v. Worcester, etc., R. Co., 
194 Mass. 228, 80 NE 232. 
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as where the change or modification is subsequently 
approved or ratified by council,*® or the work when 
actually completed conforms to the improvement 
ordinance,*? or the question arises on collateral 
attack ;48 and where property owners are not preju- 
diced it is immaterial that all work specified in an 
ordinance is not let,*® or that the contract contains 
restrictions as to the employment of labor not found 
A contract containing all the 
provisions required by statute may properly contain 
other provisions not. prohibited by, or inconsistent 
with, the statute;°! and it has been held that a 
requirement imposed by, ordinance, only, and not 
by charter or statute, may be waived by the mu- 
nicipality.°2 When the statute states the proportion 
of cost to be borne by abutting owners and the city, 
the same need not be specified in the contract.®* 

[§ 2521] (b) Plans and Specifications.°* A mu- 
nicipal contract for an improvement may®® and 
should®* substantially conform to and be consistent 
with the plans and specifications. However, the con- 
tract may properly provide for minor modifications 
of the original plan of improvement,°’ or for such 


in the ordinance.°° 


46. Dubbert v. Cedar Falls, 149 
Iowa 489, 128 NW 947; Louisville, 
ete., R. Co. v. Southern Roads Co., 
217 Ky. 575, 290 SW 320. Y 

[a] A city may amend its ordi- 
nances and reduce the width of the 
streets designated therein for im- 
provement, so as to conform to a 
proposed contract with a certain 
bidder whose bid has been condition- 
ally accepted. Reed v. Athens, 146 
Tenn, 168, 240 SW 439. 

[b] Where the contract as drawn 
is approved by the council, the fact 
that it is not in accordance with the 
original resolution of the council is 
not fatal. Wilson v. Ingersoll, 38 
Ont. L. 260, 11 OntWN 247. 

Ratification of unauthorized con- 
tracts generally see infra § 2561. 

47. Willis v. Burbank, 182 Mo. A. 
68, 167 SW 608 (in such case the 
contract must yield to the ordi- 
nance). 

48. Martindale v. Rochester, 
Ind. 250, 86 NE 321. 

49. Janutola, ete., Constr. Co. v. 
Taulbee, 211 Ky. 556, 277 SW 477; 
Joyce v. Falls City Artificial Stone 
Co., 64 SW 912, 23 KyL 1201; Voght 
v. Buffalo, 133 N. Y. 463, 31 NE 340 
[rev 14 NYS 759]; Yaryan v. Toledo, 
s.Ohs Cir: Ck, IN: S.. 128, On. Cir oCt, 
259 [aff 76. Oh. St. 584 mem, 81 NE 
1199 mem]. 

50. Givins v. Peo., 194 Ill. 150, 62 
NE 534, 88 AmSR 1438; Hamilton v. 
Peo., 194 Ill. 138, 62 NE 533. 
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51. Pacific Coast Steel Co. v. Spo- 
kane Old Nat. Bank, 134 Wash. 457, 
235°P 947. 

52. -Matthews v. Ellensburg, 73 


Wash, 272, 131 P 839. 

. 5S. Barber Asphalt Pav. Co. v. 

Gogreve. 41 La. Ann. 251, 5 S 848. 
54. Plans and specifications gen- 

erally see supra §§ 2364-2374, 2426-— 

2428. 


55. Hutchinson v. Kansas_ Bitu- 


Hcae Co., 239 Fed. 659, 152 *CCA 
493. 
fa] Improper construction of 


specifications by bidder.—The munici- 
pality may properly call upon a bid- 
der to execute a contract conforming 
to specifications which are not capa- 
ble of reasonable misconstruction, 
even though the bidder has miscon- 
ceived their effect. Wheaton Bldg., 


etc., Co. v. Boston, 204 Mass. 218, 
90 NE 598. 
56. Boonville v. Stephens, 238 Mo. 


339, 141 SW 1111, [rev (A.) 95 SW 
314]5\ Peo..v., Union St, 43 IN, OY. 2273 
Bonesteel v. New York, 22 N. Y. 162 
[aff 19 N. Y. Super. 550]; Peo. v. Van 
Nort, 65 Barb. (N. Y.) 381; Kinsella 
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provide.®° 


v. Auburn, 4 Silv. Sup. 101, 7 NYS 
317; Helwig v. Gloversville, 158 NYS 


4703 Casa. akyan, (fs Oh. cir; Ct, 
44, 3-Oh. Cir. Dec... 654; Miller v. 
Pearce, | 2 Cine.’ Super. (Oh.) 44; 


Texas Transp. Co, vy. Boyd, 67 Tex. 
153, 2 SW 364. 

[a] Application of specifications. 
—Specifications for paving, provid- 
ing that one course of brick should 
be rolled by the city roller, the city 
then owning only a large seven-ton 
roller, were adopted by ordinance 
after it had acquired a small hand 
roller, and the contract provided that 
the course should be rolled “with 
the roller designated by the city en- 
gineer and furnished by the city” 
with the understanding that the 
smaller roller might be used. It was 
held that the language of the specifi- 
cations applied to one roller as well 
as to another, and that in view of the 
understanding the contract was not 
invalid for failure to conform to the 
specifications. Boonville v. Stephens, 
238 Mo. 339, 141 SW 1111 [rev (A.) 
95 SW 314]. 

[b] Contract held not substan- 
tially to depart from specifications.— 
Hedge v. Des Moines, 141 Iowa 4, 
119 NW 276. 

57. Chicago v. McKechney, 91 Ill. 
A. 442, 

58. Nelson y. Kearny, (N. J. Sup.) 
132, A 299, 300. . 

“The work contemplated by the 
contract is of great magnitude. It 
must necessarily happen that in the 
prosecution of such a work unfore- 
seen contingencies will arise. These 
will require alterations in the maps, 
plans, and specifications. Such alter- 
ations require a departure from the 
original maps, plans, and specifica- 
tions. All that the section of the 
contract attacked does is to give to 
the contract the necessary elasticity 
to meet such conditions. We cannot 
see how such a provision raises a 
question as to the validity of the 
contract. Such clauses are quite 
customary.” Nelson vy. Kearny, 
(N. J. Sup.) 1382 A 299, 300. 

59. See cases infra this note. 

[a] Thus (1) it is not improper 
for the contract to contain a_ provi- 
sion dealing with a matter not coyv- 
ered by the plans and specifications, 
where it does not relate to the obliga- 
tion of the contract but to the obliga- 
tion of the city which may arise from 
its breach of contract or warranty. 
Capital City Brick, ete., Co. v. Des 
Moines, 152 Iowa 354, 132 NW 188. 


'(2) That the contract for the con- 


struction of a sewer stipulates that 


[§ 2522] (c) Estimate.** 
municipal contract for an improvement, may be 
less,°2 but should not be more,®* than the estimated 
cost of the improvement as determined by the city 
engineer or other officer designated by statute. 
Sometimes, however, the fact that the contract 
price is slightly in excess of the estimate is held 
not fatal;** and in a few jurisdictions the stat- 
utes, or at least those relating to a particular class 
of municipalities, require a preliminary estimate of. 
the cost of the improvement,®> but do not require 
the contract price to be limited thereto.** It is suffi- 


[2520-2522 


departures from plans and specifications as may be 
‘necessary to meet unforeseen contingencies in the 
prosecution of a. work of considerable magnitude.** 
Also, under some circumstances, it is not improper 
for the contract to contain provisions dealing with 
matters not covered by the plans and specifications.°? 
If specifications are not sufficiently definite to en- 
able the contractor to proceed with the work, it is 
the duty of the city to furnish additional working 
plans, although the contract may not expressly so 


The price fixed in a 


the contractor shall dig up the old 
sewer pipe along the line of the 
contemplated sewer, without addi- 
tional expense or cost to the city, and 
the plans and specifications contain 
no provisions relative to this subject, 
afford no ground of objection to a 
taxpayer where it is evident that the 
bidder -did not enlarge his bid to 
cover such expense. Comstock v. 
Eagle Grove, 133 Iowa 589, 111 NW 
51. (3) Although the _ specifications 
for a street improvement are silent 
as to when it must be completed, 
still the city may insert a time limit 
in the contract as finally made. 
Barber Asphalt Pav. Co. v. Wabash, 
43 Ind. A. 167, 86 NE 1034. 

60. Delafield v. Westfield, -41 App. 
Div. 24, 58 NYS 277 [aff 169 N. Y. 
582, 62 NE 1095]. 

61. Estimates generally see supra 
§§ 2421-2425. 

62. Clyde v. Moscow, 23 Ida. 592, 
tak PSS. 

63. Ida.—Lucas v. Nampa, 41 Ida. 
35, 288 P 288. 

Mo.—Pope v. Rich, 293 SW 373; 
Williams v. Hybskmann, 311 Mo. 332, 
278 SW 3877; Washington v. Mueller, 
(A.) 287 SW 856; Probert v. Girard 
IY Co., 155 Mo. A. 344, 1387 SW 


Nebr.—Murphy v. Plattsmouth, 78 
Nebr. 163, 110 NW 749. 

Okl.—Bowles v. Neely, 28 Okl. 556, 
115 P 344; Morrow v. Barber As- 
Epon Pay 5Co,,.).2.0, (Okl 247,51 ae 


Wash.—Chehalis v. Cory, 54 Wash. 
190,102 P 1027, 104 P 768. 

[a] The prohibition cannot be 
evaded by raising the estimate after 
the bids have been opened. Murphy 
y Plattsmouth, 78 Nebr. 163, 110 NW 
749. 

{b] Estimates held sufficient basis 
for contract.—State v. Marsh, 107. 
Nebr. 637, 187 NW _ 84 (estimate 
partly in writing and partly in pa- 
rol); Bartlesville v. Riggs, 114 Ok1. 
181, 245 P 603 [foll Bartlesville v. 
Coombs, 114 Okl. 181, 245 P 607} 
(estimate not defective on its face, 
but arrived at, without the knowl~- 
edge of the contractor, by improp- 
erly taking certain matters into con- 


sideration); Bartlesville v. Keeler, 
107 Okl. 14, 229 P 450. 

64. Webb Granite, etc, Co. v. 
Re CH eR ee 187 Mass. 385, 73 NE 
639. 

65. See supra § 2421. 

66. Miller v. Glenwood, 188 Iowa 
514,. 176 NW 3878 (cities operating 


under special charter); McDonald v. 
Hornberger, 21 OhNPNS 209. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Mh 


‘9 


§§ 2522-2526], 


cient if the contract price of the whole improve- 
ment does not exceed the estimate,®? even though 
the price for one item may be greater than the esti- 
mate for that item.* 

[§ 2523] (d) Advertisement for Bids.*® The con- 
tract must substantially conform to the terms of the 
advertisement for bids,° especially as to the time 
for completion of the work;*! but a minor variance 
not prejudicial to the rights of interested parties 
will not necessarily invalidate the contract,’? and it 
is not improper for the contract to include work 
which, although not expressly mentioned in the 
notice or advertisement for bids, is a common and 
necessary incident in the construction of the im- 
provement called for by the notice or advertise- 
ment.‘ 

[§ 2524] (e) Accepted Bid.“* Ordinarily a mu- 
nicipal contract for an improvement must conform 
‘to the bid which has been accepted.”* However, the 
contract will not be held invalid because it fixes 
dates for the commencement and completion of the 
work different from the dates fixed in the bid where 
the execution of the contract has been delayed by an 
injunction,’® or where the extension of time does 
not result in any injury to the municipality, tax- 

67. Valdosta v. Harris, 156 Ga. 
490, 119 SE 625; Gratz v. Kirkwood, 
182 Mo. A. 581, 166 SW 319. 

68. Valdosta v. Harris, 156 Ga. 


490, 119 SE 625; Gratz vy. Kirkwood, 
182 Mo. A. 581, 166 SW 319. 


26. P.972's 


Drain, Dist., 
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71. Brock v. Luning, 89 Cal. 316, 
Mayes v. Adair County, 
(Mo.) 194 SW 58; Koch y. Inter-River 
(Mo, A.) 257 SW 176; 
State vy. Trenton Bd. of Public Works, 
(N. J. Sup.) 29 A 158. 
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payers, or abutting owners.77 Also a property owner 
cannot justly complain that the contract requires 
the contractor to furnish more material and perform 
more work than his bid requires.78 

[§ 2525} (2) Provisions as to Particular Matters 
—(a) Authority of Officer or Third Person. A mu- 
nicipality may not by contract divest itself of legis- 
lative power," nor may it by contract delegate dis- 
eretionary power to a ministerial officer.8° On the 
other hand it is proper to provide that the work 
shall be done under the supervision of a particular 
officer,*t or that a designated officer or a named 
third person shall determine the quantity and qual- 
ity of work done and materials furnished,®? and 
that his determination shall be final.83 A provision 
in the contract for the arbitration of any contro- 
versy thereunder has been upheld.84 

[§ 2526] (b) Duties and Liabilities of Contrac- 
tor*>—aa. In General. Reasonable provisions pre- 
seribing the duties, obligations, and liabilities of 
the contractor, or imposing conditions or restrictions 
on him, may be incorporated in a municipal contract 
for an improvement,*® provided they do not violate 
any law®’ or rule of public policy,®* do not deter 
prospective bidders from bidding for the contract,®® 
Pav. Co., 142 Fed. 329, 73 CCA 439; 
Hitchcock v. Galveston, 12 F. Cas. 
No. 6,534, 3 Woods 287; Lutes v. 
Briggs, 64 N. Y. 404 [rev 5 Hun 67]; 


Peo. vy. Yonkers, 39 Barb. (N. Y.) 266. 


See McGov- 73. Comstock v. Hagle Grove, 133 


69. Advertisement for bids gen- 
erally see supra §§ 2499-2502. 

70. Ala.—Montgomery v. Barnett, 
149 Ala. 119, 43 S 92. 

Ind.—Wickwire v. Elkhart, 144 Ind. 
305, 43 NE 216. 


Towa.—Gjellefald v. Hunt, 202 
Iowa 212, 210 NW 122; Hedge v. 
Des Moines, 141 Iowa 4, 119 NW 
276. 

Ky.—Staebler v. Anchorage, 186 
Ky. 124, 216 SW 348. ; 

Mich.—Andrews y. Detroit, 233 
Mich. 79, 206 NW 514. 

Minn.—Patterson v. Barber As- 


phalt Pay. Co., 96 Minn. 9, 104 NW 
566: Nash v. St. Paul, 11 Minn. 174. 

Mo.—Mayes v. Adair County, 194 
SW 58; Boonville v. Stephens, 238 
Mo. 339, 141 SW 1111 [rev (A.) 95 

WwW 314). 
= Mee Anaion? v. Plattsmouth, 78 
Nebr. 1638, 110 NW 749. 5 

N. J.-Pew v. Chester Tp. Fire 
Dist. No, 1 Comrs., 96 N. J. Li. 45,114 
AOab 1. 

N. Y.—Dickinson v. Poughkeepsie, 

BiiNe.y we-or 
i Or.—Smith v. Portland, 25 Or. 297, 
35 P 665. f 

[a] ‘Where a statute provides for 
competitive bidding as a condition 
precedent to the letting of a contract, 
the courts have usually been strict 
in requiring that the contract finally 
entered into with the successful bid- 
der shall conform substantially to 
the terms and conditions previously 
laid down as the basis for the com- 
petitive bidding. .Any other rule 
would open the door to favoritism, 
and tend to destroy fair competition.” 
Hedge v. Des Moines, 141 lowa 4, 13, 
119 NW 276. 

[b] Conditions.—After acceptance 
of a bid, conditions may not be in- 
serted in the contract which were not 
contained in the advertisement for 
proposals. Campbell v. Philadelphia, 
10 WklyNC (Pa.) 221. 

[ec] Material departure.—A con- 
tract for a street improvement is 
void where it materially departs 
from the contract for which bids 
have been invited in that it permits 
the town to release the contractor 
from the use of “Tarvia X” binder 
‘provided for and to substitute as- 
-phalt binder. Staebler v. Anchorage, 
186 Ky. 124, 216 SW 348, 


ern v. Chicago, 281 Tll.'264, 118 NE 3 
[aff 202 Tll. A. 139] (noting an objec: 
tion that the contract was invalid 
because varying from the advertise- 
ment as to the time of performance, 
and indicating that this objection, as 
well as others, would be entitled to 
consideration if made at the proper 
time and in the proper manner, but 
deciding the case on the ground of 
estoppel); Winfield v. Collins, 143 La. 
493, 78 S 747 (the fact that the con- 
tract provides for completion within 
one year from the date thereof, 
while the call for bids provided for 
completion within one year from the 
award of the contract, is’ not fatal, 
the municipal council evidently hav- 
ing construed the expression ‘‘one 
year from the time that the contract 
is awarded” to mean not one year 
from the time of the acceptance of 


a bid, but one year from the date of! 


the contract to be signed). 

[a] Reason for rule.—‘‘If the city 
council could make a valid contract 
for a public improvement in which a 
longer time than that specified in 
the notice should be provided for 
completing the work, there would be 
no way to prevent collusion between 
members of the council and a favor- 
ite bidder by which that bidder could 
be given to-understand that if he 
underbid the others he should have a 
longer time than that specified in the 
notice in which to do the work. 
There is no suggestion of any prac- 
tice of that kind in this case, but it 
is the possibility of such a thing 
being done that underlies the holding 
of the courts that the contract must 
conform to the published notice in 
all essential particulars.” Koch vy. 
Inter-River Drain. Dist., (Mo. A.) 257 
SW 176, 178. 

[b] Time fixed in notice but left 
blank in ordinance.—That an ordi- 
nance providing for the advertising 
of bids for the construction of a 
sewer had incorporated in it a blank 
form for bids, which left the time in 


which the work was to be completed. 


blank, was insufficient notice to bid- 
ders that they could fix the time in 


their bid, especially when the pub- 
lished notice stated the time. Koch 
v. Inter-River Drain. Dist., (Mo. A.) 


257 SW 176. 
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Towa 589, 111 NW 51 (manholes and 
lampholes in sewer). 

74. Acceptance of bids generally 
see Supra §§ 2507-2515. 

75. Atkinson y. Webster City, 177 
Iowa 659, 158 NW 473; Andrews vy. 
Detroit, 233 Mich. 79, 206 NW 514. 

76. Mound City v. Shields, (Mo. 
A.) 278 SW 798. ; 

77. Holswade v. Huntington, 96 
W. Va. 124, 122 SE 449° (extension of 
time for beginning work until after 
the winter months have passed). 

78. Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. 


79. Gale v. Kalamazoo, 23 Mich, 
344, 9 AmR 80. See also supra 
§ 2377. 


Surrender to contractor of control 
of street see infra §§ 2526, 2527. 

80. Chase vy. Scheerer, 136 Cal. 
248, 68 P 768; Stansbury v. White, 
121 Cal... 438,53 P:940s> Blutfiton =v: 
Miller, 33 Ind. A. 521, 70 NE 989. 
See Will v. Bismarck, 36 N. D. 570, 
163 NW 550 (construing a contract 
ostensibly delegating powers to the 
city engineer to mean that he was to 
act as agent of the city and subject 
to the directions, consent, or final 
judgment of the city commission). 
See also supra § 2375 et seq. 

81. Schenectady v. Union College, 
66 Hun 179, 21 NYS 147 [rev on 
other grounds 144 N. Y. 241, 39 NE 
67, 26 LRA 614]. 

82. Savage v. Tampa, 64 Fla. 109, 
59 S 242; Shea v. New Orleans Sew- 
erage, etce., Bd. 124 La. 299, 50.8 
166; McKivor v. Savage, 60 Wash. 
Po Opn lik One sash 

83. City St. Impr. Co. v. Marys- 
ville, Lob. Cale 419) 10 Ps S08. ceas 
LRANS 317; Jobst v. Danville, 212 
Ill. A. 571; Schneider v. Ann Arbor, 
195 Mich. 599, 162 NW 110; McKivor 


v. Savage, 60 Wash, 135, 110 P 
811. 

84. Campbell _v. New York, 244 
N. Y. 317, 155 NE. 628. 

85. See also supra § 2248. 

86. See cases infra notes 87-92, 
99-4, 6-12. 


87. Norris v. Lawton, 47 Okl. 213, 
148 P 123. 

88. Norris v. Lawton, supra. 

89. Stansbury v. Poindexter, 154 
Cals 709, 99 P1825 129 Am SR 190" 
Pease v. Payette, 26 Ida. 793, 147 P 
290, 
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and do not increase or naturally tend to increase the 
cost of the work,®° and thereby add to the burden 
of the property owners and taxpayers.°t The con- 
tract may®? and should®? require the contractor to 
do what is necessary to complete the improvement ; 
but in determining its sufficiency in this respect the 
purpose of the contract, as shown by the instru- 
ment itself, and the statute under which it is made,®* 
may be considered; the contract may refer to the 
ordinance for a description of the improvement ;*° 
and, owing to the impossibility of doing so, a con- 
tract for street repair work need not state exactly 
and aceurately all the work which may be required.®® 
Reservation of power to add to or diminish the work 
called for by. the specifications will not in itself 
invalidate the contract,®” but it is sometimes held to 
violate statutes relating to competitive bidding.®® 
The courts have upheld contract provisions requir- 
ing the contractor to take certain material from the 
city,®® have adequate facilities for performing the 
work,! move waste material to places outside the 
street, and spread the same in a workmanlike man- 
ner,2 and conform the grade to that of adjoining 
streets should the latter be changed during the 
progress of the work.’ The contract is not invali- 
dated by inhibitions therein against the contractor 
removing stakes and monuments without the con- 
sent of the city engineer.* 

Labor, hours of work, and wages. While the 
courts have condemned a contract provision requir- 

90. Blochman v. Spreckels, 135 


Call 662,610 PB LOed Lor TARAS 228; 
Locke y. Cowan, 34 Cal. A. 581, 168 
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length of sewers does not, in the ab- 
sence of fraud, invalidate a contract 
for their construction. 


+ % 
i 
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[§ 2526 

ing the contractor to employ union labor exclu-— 
sively,®> they have upheld provisions requiring the 
contractor to employ only citizens of the city,® to 
discharge employees who fail to perform their work 
in accordance with the specifications,’ to restrict 
the hours of labor to eight per day,® and to pay 
a prescribed minimum wage.? 

Losses and damages.1° It is proper to provide 
in the contract that the contractor shall bear all 
losses arising from unforeseen difficulties which may 
be encountered in the prosecution of the work.'? 
In some jurisdictions a contract provision requir- 
ing the contractor to meet all loss or damage arising 
out of the nature of the work has been upheld,’? 
but in other jurisdictions such a provision is con- 
demned when so worded as to include damage aris- 
ing out of the work subsequent to completion 
thereof,!* although not when so worded and con- 
strued as'to be limited to loss or damage arising: 
out of the work during the progress thereof.14 A 
provision that a contractor shall assume: liability 
for all damages to property along or near the 
line of work has been held invalid,® but in other 
cases a. provision; that the contractor shall be ve- 
sponsible for damages to certain classes of prop- 
erty has been upheld.t® A provision in a contract 
that the contractor shall take ordinary precau- 
tions to protect the public from injury is not in- 
valid,!7 as it is no more than a provision against 
negligence,!® and does not increase the obligation of 


172 N. Y. 112, 64 NE 802; Knowles 
v. New York, 37 Misc. 195, 75 NYS 
In re Mer-| 189. 


P 387; Hunt v. Manning, 24 Cal, A. 
44, 140 P 89; Pease v. Payette, 26 
Ida. 793, 147 P 290; James vy. Seattle, 
49 Wash. 347, 95 P 273. 

91. Inge v. Mobile Public Works, 
135 Ala. 187, 33 S 678, 93 AmSR 20, 
Locke v. Cowan, 34 Cal. A. 581, 168 
P 387; Wells v. Peo., 201 Ill. 435, 66 
NE 210; Givins v. Peo., 194 Ill. 150, 
62. NE 534, 88 AmSR 143. 

92. Pease v. Payette, 26 Ida, 793, 
147 -P «290. 

[a] Taking possession of street.— 
A city does not abdicate or surren- 
der its control of a street by making 
a contract for the improvement 
thereof which contemplates that the 
contractor shall take possession for 
the purpose of constructing the im- 


provement. Humboldt County v. Da- 
kota City, 197 Iowa 457, 196 NW 
53. 

9% Nelson v, Kearney, (N. J. 


Sup.) 182 A 299. 

94. Nelson v. Kearny, supra, 

{a] Application of rule.—A con- 
tract between one municipality and 
a commission on the one side and an- 
other municipality on the other side 
to provide the latter with a water 
supply is not objectionable on the 
ground that it requires the construc- 
tion of the necessary works only 
part of the required distances, where 
the construction of such works as 
are necessary to connect the water 
supply with the distribution system 
of the second municipality is the 
purpose of the contract, as shown 
not only by the contract itself, but 
by the statute from which the 
power to make it is derived. Nel- 
oe vy. Kearny, (N. J. Stp:)' ‘132 sA 

95. Williams v, Ettenson, 178 Mo. 
A, 178, 170 SW 370. 

96. Devlin v. Jersey City, (N. J.) 
‘100 A 208; Grace v. Scott, 125 Misc. 
660, 211 NYS 68 [aff 214 App. Div. 
(92, 241, NYS 75]: 

97. In re Wabash Ave., 26 Pa, Su- 
per. 305. 

_[a] Length of sewers.—Reserva- 
tion of right to increase or diminish 


riam, 84 N. Y. 596. 

98. See supra § 2494. 

99. In re Merriam, 84 N. Y. 596; 
Berg v. New York, 1 NYSt 418. 

1. Meyers vy. Pennsylvania Steel 
eee alten 8 c(h 79 NYS 199; 

S°v. New York, 3 ise. i 
Ces 189. RS SEY 

- Hunt v. Manning, 24 a F 
44, 140 P 39. 2 eke 

3. In re Blodgett, 27 Hun 12 [rev 
on other grounds 89 N. Y. 392]. 

4. Stanwood v. Carson, 169 Cal. 
640, 147 P 562. 

[a] Reason for provision.—‘No 
reason appears, or is shown, why the 
inhibition against removing stakes 
and monuments, without the consent 
of the city engineer, is unduly op- 
pressive. There is the presumption 
that this officer will perform his 
duty. There is reason for such pro- 
vision, in that the engineer and 
street superintendent may have an 
opportunity to see that the work is 
properly done to grade.” Stanwood 
CS a 169 Cal. 640, 650, 147 P 


5. Inge v. Mobile Bd. of Public 
Works, 135 Ala. 187, 33 S 678, 93 
AmSR. 20; Lewis v. Detroit Bad. of 
Education, 139 Mich. 306, 102 NW 
756; Elliott v. Pittsburgh, 6 Pa, Dist. 
455. 

6 American Bonding Co, Vv. 
Dickey, 74 Kan, 791, 88 P 66 (where, 
apparently, the clause did not con- 
stitute a part of the advertisement 
for bids or in any way affect the 
price for which the work was let but 
was inserted in the contract with the 
consent of the contractor after the 
bidding was closed). 

7. Hunt v. Manning, 24 Cal. A, 44; 
140 P39. 

8. Cal.—Barber Asphalt Pav. Co. 
ON sa tA 0 Bey als O29 iinet Fe es an ES Sia = 


ll.—De Wolf y. Peo., 202 Ill. 73, 
66 NE 868; Wells v. Peo., 201 Ill, 435; 
66 NE 210, 


Mo.—St. Louis Quarry, etc., Co. vy. 
Frost, 90 Mo, A. 677. 
N. Y.—Peo. v. Featherstonhaugh, 


v. Meekin, 151 Cal. 


Or.—Gamma Alpha Bldg. Assoc. v. 
Eugene, 94 Or. 80, 184 P 973. 

9. Campbell v. New York, 244 N. 
¥Y, 317, 155 NE 628; Norris v. Law- 
ton, 47 Okl, 213, 148 P 123; Schmitt 
v. Milwaukee, 185 Wis. 119, 200 NW 
678; State v. Niven, 180 Wis. 583, 194 
NW 30;. Wagner v. Milwaukee, 180 
Wis. 640, 192 NW 994; Rogers v. To- 
ronto, 33 Ont. L. 89, 7 OntWN 600, . 
21 DomLR 475. 

12. Damages generally see infra 
§ 2575 et seq. 

11. Stanwood v. Carson, 169 Cal. 
640, 147 P 562; Miller vy. Sebastopol, 
74 Cal. A. 658, 241 P 593; Woodworth 
Be Te OREEQBeOh 72 Cal. A. 187, 236 P 

12. Diver v. Keokuk Say. Bank, 
126 Iowa 691, 102 NW 542. ~ 

13. Blochman v. Spreckels, 135 
Cal. 662, 67 P1061, 57 LRA 218 [foll 
Stansbury v. Poindexter, 154 Cal. 709, 
99 P 182, 129 AmSR 190; Woollacott 
TOTS OD deem Ouas 
Mulberry v. O’Dea, 4 Cal. A. 385, 88 
P 367]. 

14. McQuiddy v. Worswick St. 
Pav, Co., 160 Cal. 9, 116. P 67; Gay 
v, Engebretsen, 158 Cal. 21, 109 P 876, 
139 AmSR 67 [dist Blochman vy. 
Spreckels, 185 Cal. 662, '67 P 1061 
57, LRA 213], : 

15. Inge v. Mobile Bd. of Public 
LSb' Ava. UST, siSons, Laser os 
AmSR 20 (provision importing more 
than liability for negligence and in- 
cluding liability for damage to prop- 
erty which must necessarily be in- 
curred in order properly to perform 
the contract), 

Lantz v. Fishburn, 17 Cal, A. 
583, 120 P 1068 (fences, trees, etc., as 
well as water pipes, gas pipes, sew- 
ers, and other underground street 
improvements). 

17. Albany v. Spragins, 208 Ala. 
122, 93 S 803; Locke v. Cowan, 34 
. A. 581, 168 P 3887; Schindler vy. 
Young, 13, Cal. A. 18, 108 Pp 733: 
peveeS v. Tampa, 64 Fla. 109, 59 § 
18. Albany v. Spragins, 208 Ala. 
122, 93 S 808. te 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number 


§§ 2526-2529] 


the contractor beyond that already imposed on him 


by law.?® 


[§ 2527] bb. Maintenance or Repair of Street 
As many municipalities are 
without power to assess upon adjoining property the 
cost of repairing a street, as distinguished from the 
original improvement thereof,?! a stipulation in a 
street improvement contract that the contractor 
shail maintain or keep the street in repair for a 
specified period of time is sometimes held invalid,” 
at least as far as the assessment,?* or that part of it 
which is due to the stipulation,** is concerned. Such 
a stipulation, however, may be sustained, when it 
can be construed as a mere guaranty of the quality 
of the work,”?® as distinguished from an obligation 
Where the city is ex- 


after Completion.?° 


to make general repairs.*® 
pressly empowered to assess the 


upon abutting owners,?? a stipulation for repairs 
in a contract for improvement is usually sustained ;?8 
but it is sometimes held that the repairs contem- 
plated by such a grant of power are those whose 
present necessity exists,*® and that the council can- 
not thus provide for future repairs.*° A provision 


19. Albany v. Spragins, supra; 
Locke v. Cowan, 34 Cal, A. 581, 168 
P 387; Schindler v. Young, 13 Cal. A. 
18, 108 P 733. 

20. Bond to secure maintenance or 
repair see infra § 2539. 

21. See infra § 2858. 

22. Montgomery v. Barnett, 149 
Ala. 119, 43 S 92; Eyermann v. St. 
Louis, 265 Mo. 529, 178 SW. 98, 
LRAI1915F 854; Bradshaw v. James- 
town, 125 App. Div. 86, 109 NYS 
618. 

[a] Repairs necessitated by action 
of elements.—Where a city charter 
requires the cost of the original 
pavement only to be paid by the 
abutting property owners, leaving 
the city to bear the expense of re- 
pairing it, a contract which requires 
the contractors, during a specified 
period, to make repairs necessitated 
not only by defective material, but 
by the action of the elements as well, 

‘ places the burden of maintaining the 
pavement on the property owners, 
and is therefore void, in the absence 
of evidence that, with proper con- 
struction and material, the original 
pavement would last for the period 
covered by the guaranty. Bradshaw 
v. Jamestown, 125 App, Div. 86, i109 
NYS 618. 4 

23. Cal.—Alameda Macadamizing 
Co. v. Pringle, 130 Cal. 226, 62 P 
394, 80 AmSR 124, 52 LRA 264; Icx- 
celsior Pav. Co. v. Leach, 34 P 116; 
Excelsior Pav. Co. v. Pierce, 33 P 
727; Burnett v. Llewelyn, 32 P 702; 
Brown v. Jenks, 98 Cal. 10, 32 P 701. 

Ky.—Gosnell v. Louisville, 104 Ky. 
201, 46 SW 722, 20 Kyl 519. 

Mo.—Verdin vy. St. Louis, 131 Mo. 
26, 383 SW 480, 36 SW 52; Verdin v. 
St. Louis, 27 SW 447, 

N. Y.—Peo, v. Maher, 56 Hun 81, 
9 NYS 94. 

Or.—Portland v. Bituminous Pav. 
Cons 33 Ore 307,52) Pb) 285-72) AmsSR 
713, 44 LRA 527. ° 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603. , 

24, louisville v. Selvage, 106 Ky. 
730, 51 SW 447, 52 SW 809, 21 KyL 
349, 620; Fehler v. Gosnell, 99 Ky. 
380, 35 SW 1125, 18 KyL 238; Erie 
City: Vi VGrant, 24 "Par Super,” 109. 
And see Akron v. Barber Asphalt 
Pav, 2Co., 171 Fed.’ '29,' 96 CCA 271 
(assuming that, if the property own- 
ers had seasonably objected, they 
might have avoided the assessment 
so far as it included repairs, but 
holding that they had waived their 
rights in this respect and that the 
contractor, having been paid in full, 
has no interest in, or right to ques- 
tion, the source from which the city 
derived the money which it paid 
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in a contract for the improvement of a street that 


the contractor shall keep the improvement in repair 


of intention.*2 


cost of repairs 


him). 

25. U. S.—French y. Barber As- 
phalt Pav. Co., 181 U.S. 324, 21 SCt 
625, 45 Li. ed. 879 [aff 158 Mo. 534, 58 
SW 934, 54 LRA 492]. 

Ala.—Albany v. Spragins, 208 Ala. 
122, 93 S 803. 

Iil.—Latham vy. Wilmette, 168 Tl. 
153, 48 NE 311; Cole v. Peo., 161 Ill. 
16, 43 NE 607. 

lowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276; Allen v. Daven- 
port, 107 Iowa 90, 77 NW 5382; Os- 
He vy. Lyons, 104 Iowa 160, 73 NW 

Kan.—Kansas City v. Hanson, 60 
Kan, 833, 58 P 474. 

Sullivan, 96 SW 
Barber Asphalt 


Ky.—Morton vy. 
807,-29 KyL 943; 
Pave Co: v.i-Gaar,, Tb Ky. (834, 273 
SW 1106, 24 KyL 2227; Louisville v. 
Mehler, 108 Ky. 436, 56 SW 712, 22 
KyL 62; Riddle v. Lewis, 6 Ky. Op. 
525. See Louisville v. Muldoon, 49 
SW 791, 20 KyL 1576 (in an action 
to recover part of the contract price 
retained by the city to secure a cove- 
nant by plaintiff to keep a street in 
repair for five years, defendant may 
rely upon defects in the original 
construction which it could not have 
discovered by the exercise of ordi- 
nary care prior to the acceptance of 
the work). 

La.—Bacas v. Adler, 112 La, 806, 
36 S 739. 

Minn.—State v. Ramsey County 
Dist. Ct., 80 Minn. 2938, 883 NW 183. 

Mo.—Sedalia v. Dogherty, 206 Mo. 
372, 104 SW 22; Sedalia v. Dugan, 
206 Mo. 370, 104 SW 238; Sedalia v. 
Smith, 206 Mo. 346, 104 SW 15; 
Barber Asphalt Pav. Co. v. Munn, 
185 Mo. 552, 83 SW 1062; Seaboard 


Nat. Bank v, Woesten, 147 Mo. 467, | 


48 SW 939, 48 LRA 279; Barber As- 
phalt Pav. Co. v. Ullman, 137 Mo. 
543, 388 SW 458; St. Louis Quarry, 
ete., Co. v. Frost, 90 Mo. A. 677. 

Nebr.—Robertson v. Omaha, 55 
Nebr. 718, 76 NW 442, 41 LRA 624. 

N. J.—Mueller v. Hudson County 
Boulevard Comrs., 87 N. J. L. 702, 94 
A 84; Wilson vy. Trenton, 60 N. J. L. 
394, 38 A 635. 


N. M.—Hodges v. Roswell, 31 N. 
M. 384, 247 P 310. 

N. Y.—O’Keeffe v. New York, 173 
Nee Xin ae 66 IN 94a Se Peo. Vv. 


Featherstonhaugh, 172 N. Y. 112, 64 
NE 802; O’Keeffe v. New York, 73 
App. Div. 312, 76 NYS 796; Scheneec- 
tady v. Union College, 66 Hun 179, 
21 NYS 147 [rev on other grounds 
144 N. Y. 241, 39 NE 67, 26 LRA 614]. 

Or.—Gamma Alpha Bldg. Assoc. v. 
Eugene, 94 Or. 80, 184 P 973; Law- 
rence v. Portland, 85 Or. 586, 167 P 
587; Allen v. Portland, 35 Or. 420, 


165 P 823; 


for a reasonable length of time does not consti- 
tute an abdication or surrender by the municipality 
of its control of the street.31 
may not incorporate a provision for repairs in a 
contract where it is not required by the resolution 


A. board of works. 


[§ 2528] ce. Rights of Municipality on Default of 
Contractor. A contract provision conferring on the 
municipality the right to take possession of machin- 
ery or materials on a breach of contract by the 
contractor is valid.?? 

[§ 2529] dd, Price and Payment Thereof.*# 
tract provisions which have been upheld include 
those whereby the city agrees to pay in city orders, 
at par, that part of the cost of the improvement 
which is chargeable against the city,®°> or guaran- 
tees payment of certificates to be accepted by the 
contractor in payment of the work.** 
stipulate that it will not be liable for payment until 
the proper funds are in the treasury,*’ or until all 
claims against the contractor for material or labor 


Con- 


The city may 


58 P 509. 

Pa.—Leake vy. Philadelphia, 150 
Pa. 648, 24 A 351 [aff 10 Pa. Co. 263]; 
Williamsport v. Hughes, 21 Pa. Su- 


per. 443; Morris v. Barber Asphalt 
en Co., 5 LackLegN 129, 7 North. 
0. 


Ss. C.—Dillingham vy. Spartanburg, 
75 S. C. 549, 56 SE 381, 117 AmSR 
917, 8 LRANS 412, 9 AnnCas 829, 

“When the contract amounts to 
nothing more than an agreement to 
make the work what it should have 
been in the first instance, it is a mere 
guaranty of the quality of the work, 
and is not unauthorized.” Hodges v. 


ar bese: 31 N. M. 384, 393, 247 P 
[al Maintenance of plant.—It is 


not unreasonable to require a con- 
tractor for paving to maintain a plant 
in the street during the period for 
which he is bound to maintain the 
pavement in repair. Barber Asphalt 
Pav. Co. v. Gaar, 115 Ky. 334, 73 SW 
1106, 24 KyL 2227. 

26. Albany v. Spragins, 208 Ala. 
122, 93 S 803. 

27. See infra § 2858, 

28. Rohr v. Crancer, 101 Kan. 222, 
Seaboard Nat. Bank v. 
Woesten, 147 Mo. 467, 48 SW 939, 48% 
LRA 279; Gibson v. Owens, 115 Mo. 
258, 21 SW 1107;.Morse v. West-Port, 
110 Mo. 502, 19 SW 831. But see 
Kansas City v. Hanson, 8 Kan. A, 290, 
55 P 513 (decided under former stat- 


utes). 
29. Portland v. Bituminous Pav. 
Goi,’ 332 Ori\'307,.052 P28, 72 Amsk 


713, 44 LRA 527. 

30. Portland v. Bituminous Pav. 
Co., Supra. 

31. Humboldt County v. 
City, 197 Iowa 457, 196 NW 53. 

32. McAllister v. Tacoma, 9 Wash. 
272, 37 P 447, 658. 

33. Alma v. Purcell, 214 Mich. 118, 
182 NW 681 (contract not secured by 
bond); Wilds v. New York Bd. of 
Education, 186 App. Div. 472, 174 
NYS 875 [aff 103 Mise. 318, 170 NYS 
eh he and aff 227 N. Y. 211, 125' NE 


34. Conformity of contract price 
to estimate see supra § 2522. 

35. Allen County vy. Silvers, 22 
Ind. 491. 

36. Ottumwa Brick, etce., Co. v. 
Ainley, 109 Iowa 386, 80 NW 510. 

387. Kronsbein v. Rochester, 76 
App. Div. 494, 78 NYS 813. 

[a] Collection of special tax or 
assessment.—A provision of a con- 
tract for a municipal improvement 
that no payment shall be made to 
the contractor until the cost of the 


work shall have been ascertained and 
assessed upon and collected from the 


Dakota 
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have been paid or settled;°* that claims for extra 
compensation shall not be enforceable against it 
unless they are presented before final settlement and 
payment of the contract price ;°® that, in construct- 
ing sidewalks, the contractor shal] receive a uniform 
price per yard irrespective of locality ;*° or that the 
contractor shall, for each day intervening between 
the time of actual completion and the time fixed 
therefor, receive or pay a certain sum accordingly 
as the time of actual completion is before or after 
the time fixed.*1 A contract is not unreasonable 
because a large portion of the city’s revenue will 
be devoted to its payment.*? A temporary injunc- 
tion restraining a city from entering into any con- 
tract whereby any pecuniary liability will be in- 
curred by or in behalf of said city does not render 
invalid a contract for an improvement which ex- 
pressly provides that it shall be paid for out of 
money lawfully raised by special assessment.** 

[§ 2530] c. Execution.‘* Under statutes or char- 
ters requiring a formal written contract for a mu- 


taxpayers liable to local taxation for 43. 


the same is reasonable because, as 
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Mankato v.: 
Pav. Co.,.142 Fed. 829, 73 CCA 439. 
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nicipal improvement,*> the city is not bound until 
such a contract is executed.*® Any legislative re- 
quirement as to the mode of execution must be 
complied with.*7 Common requirements are that 
the contract shall be made in the name of the city,*® 
be signed by the mayor*® and clerk,®°® and bear the 
counter signature, certificate, or indorsement of the 
auditor, comptroller, or other like officer.°1 Some- 
times; however, there is no statutory or charter pro- 
vision requiring the signing of the contract by 
the mayor®? or by anyone on behalf of the city,>* or 
a signature by officers other than the mayor‘ is 
authorized or directed, at least as to contracts for 
a certain class of improvements. A contract under 
seal may be made®® in the absence of a showing 
that such a contract is not to the advantage of the 
city.°6 In determining the sufficiency of the exe- 
cution of an improvement contract liberal rules pre- 
vail,°7 and contracts have been held valid despite 
various alleged defects in their execution.®°® How- 
ever, the signature of individual members of the 


Asphalt [a] A certificate of commissioners 
(1) that a contract is free from fraud 


Barber 


the municipal authorities have no 
right to make such improvement at 
the expense of the taxpayers gener- 
ally, it follows: First, that no money 
is raised by general taxation that is 
available for the payment of such 
expenses, and second, that it is neces- 
sary to make the avails of the special 
assessment meet the obligations of 
the city under the contract. Wes- 
ton v. Syracuse, 158 N. Y. 274, 53 NE 
12, 70 AmSR 472, 43 LRA 678. 

[b] Interest on assessments.—A 
contract by a city to pay for local 
improvements a certain sum and in- 
terest thereon, “payable when and as 
collected and in the city treasury,” 
being one only to pay or turn over to 
the contractor such interest as shall 
be collected from the assessed prop- 
erty owners, and making the city 
liable only for money had and re- 
ceived by it for the contractor’s use, 
is not illegal, although the assess- 
ments are not legally subject to in- 
terest, and the payment thereof is 
voluntary. Chicago v. MeGovern, 226 
Tll. 403, 80 NE 895. 

38. Denver v. Hindry, 40 Colo. 42, 
46, 90 P 1028, 11 LRANS 1028; State 


v. Liebes, 19 Wash. 589, 54 P 26. And 
see cases infra this note. ; 
“This doctrine ... commends. it- 


self to us as wise and wholesome, as 
tending to secure better material and 
more skillful labor in the public im- 
provements, and as avoiding the pub- 
lic scandal of having a public im- 
provement built at the expense of 
those who have dealt with-a derelict 
contractor. We are of opinion that 
the provision of the contract was not 
only not ultra vires, but that it was 
the moral duty of the city to make 
such provision, to the end that the 
laborers and materialmen might be 
protected.”” Denver v, Hindry, supra. 
[a] Payment of claims by city.— 
The contract may properly provide 
that, on the failure of the contractor 
to pay claims for labor and material, 
the city may pay such claims from 
money due from it to the contractor. 
Donaldson v. Benight, 105 Okl. 108, 
232 P 116; Salt Lake City v. O’Con- 
nor, (Utah) 249 P 810, 49 ALR 941. 
39. Capital City Brick, etc., Co. v. 


ee Moines, 1386 Iowa 2438, 113 NW 
835. 

id Galveston v. Heard, 54 Tex. 
420. 

41. Henry Bickel Co, v. Louisville 


Sewerage Comrs., 207 Ky. 234, 268 SW 
1096 (where all bidders had knowl- 
edge that this provision would be in- 
serted in the contract). 

42. Oconto City Water Supply Co. 
v. Oconto, 105 Wis. 76, 80 NW 1113. 


44. Formal requisites of municipal 
contracts generally see supra §§ 2215- 


2219. 
45. See supra §§ 2516, 2517. 
46. Wheaton Bldg., etc., Co. v. Bos- 


ton, 204 Mass. 218, 90 NE 598; State 
v. Columbus Bd. of Public Serv., 81 
Oh. St. 218, 90 NE 389, 

47. McBean y. San Bernardino, 96 
Cali 283) sieP 49. 

{aj Any direction in an improve- 
ment ordinance as to the execution 
of a contract must be complied with. 
Ferree’s App., 88 Pa. 440; Philadel- 
phia y. Philadelphia, ete., R. Co., 88 
Pa. 314 [aff 12 Phila. 479]; Smith v. 
Philadelphia, 17 Pa. Dist. 231; Mona- 
ghan v. Philadelphia, 17 LegInt(Pa.) 
349. 

48. Clyde v. Moscow, 23 Ida. 592, 
131 P 881; Reilly v. Albany, 112 N. 
Y. 30, 19 NE 508 [aff 40 Hun 405]. 

49. Williams y. Stockton, 195 Cal. 
743, 235 P 986; Hoeppner-Bartlett 
Co. v. Rhinelander, 142 Wis. 229, 125 
NW 454. See supra § 2217. 

{a] Absence of direction of sign- 
ing by other officer.—Under a statute 
directing city contracts to be signed 
by the officer authorized to make 
them, and when not otherwise di- 
rected by the mayor, a contract fora 
public improvement is not invalid 
because signed by the mayor, al- 
though an ordinance authorized the 
director of the department of public 
works to contract for public im- 
provements, where it did not direct 
such officer to sign contracts. 
Parente, v. Gorgas, 180 Pa. 296, 36 A 

[b] Signing as act of council.— 
The formal signing and execution of 
the contract by the mayor and city 
clerk, as authorized by the ordinance 
providing that the contract should be 
entered into, are the acts of the coun- 
cil, evidenced by its duly constituted 
representatives, within the meaning 
of a. statute requiring contracts for 
municipal improvements to be made 
by the council. Clyde v. Moscow, 23 
Ida. 592, 1381 P; 381. 

50. Hoeppner-Bartlett Co. v. Rhine- 
lander, 142 Wis. 229, 125 NW 454. 
See supra § 2217. 

51. Crowe v. Boyle, 184 Cal. 117, 
193 P 111; Garner v. Doremus, 154 
Mich. 323, 117 NW 743; Lamb v. Erie, 
262 Pa. 391, 105 A 463 (superintend- 
ent of finance); Hoeppner-Bartlett Co. 
v. Rhinelander, 142 Wis. 229, 125 NW 
54. See New Jersey Suburban Water 
€o. v.. Riordan,, .CN.:J. sSup?)) 132: <A. 
318 (indorsement on contract re- 
quired by general statute, but not by 
SN, in question). See also supra 


Phila-} 


is, under some statutes and the con- 
struction placed. thereon, conclusive - 
for purposes of an assessment. Mat- 
ter of Johnson, 2 NYSt 98 [mod on 
other grounds 103 N: Y. 260, 8 NE 
399]. (2) The act of a commissioner 
in certifying that a contract is free 
from fraud is not affected by the 
fact that he has neglected to take 
the oath of office. In re Kendall, 85 
N. Y. 802. 

[b] Language of certificate.—The 
certificate need not be in the lan- 
guage of the statute; a substantial 
compliance with the statute is suffi- 
cient. In re Lord, 25 Hawaii 76. 

52. Wilson v. Ingersoll, 38 Ont. L. 
260, 11 OntWN 247. 

53. Harrold v. Huntington, 74 W. 
Va. 538, 82 SE 476. 

54 Broad v. Moscow, 15 Ida. 606, 
99 P 101; McGovern v. Boston, 229 
Mass. 394, 118 NE 667. 

55. Peterson v. New York, 194 N. 
Y. 437, 87 NE 772... See also supra 


§ 2218. 
Peterson v. New York, supra. 

57. State v. Ramsey County Dist. 
Ct., 32 Minn, 181, 19 NW 732; Smith 
v. New York, 10 N. Y. 504; Beers v. 
Dalles City, 16 Or. 334, 18 P 835. 

58. See cases infra this note. 

{a] Thus (1) it is held that a con- 
tract is valid although the corporate 
seal is not affixed (Guffield v. Bowl- 
inggreen, 6 B. Mon. (Ky.) 224), (2) 
or it is not signed by the mayor (Gib- 
son v. O’Brien, 6 SW 28, 9 KyL 639; 
Dallas Electric Co. v. Dallas, 23 Tex. 
Giv. A, 323,58, SW 168); (3) sorts 
signed and sealed by the mayor, but 
the name of the city is not subscribed 
(Fehler v. Gosnell, 99 Ky. 3880, 35 
SW .1125, 18 KyL 238). (4) Where 
a contract for a street improvement 
is made between ‘“‘W. Dehoney, 
mayor of the city of Frankfort, 
narty of the first part, and W. F., 
Brawner, party of the second part,” 
and is signed “City of Frankfort by 
W. 8S. Dehoney, Mayor,” there is 
enough in the contract, taken as a 
whole, to show that it is the contract 
of the city on the one side, as the 
party of the first part. Lindsey v. 
Brawner,: 97. SW. 1, 29 Kyl. 1236. 
(5) Where an officer was empowered 
by the council to make a contract 
for certain repairs, such contract was 
binding, although not made in the 
name of the city. Robinson y. St. 
Louis, 28 Mo. 488. (6). Whert aboard 
of water commissioners is not a cor- 
poration, and the commissioners are 
manifestly the agents of a village, 
they may bind the village by their 
contract for waterworks, whether 
they contract in the name of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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council is not sufficient.®9 

[§ 2531] d. Piling. Some statutes require the 
filing of a municipal improvement contract with the 
city clerk,®° but the failure of the clerk to discharge 
his ministerial duty in this respect is only an error 
or irregularity which may be made the basis of an 
objection before the city council,*! and does not ren- 
der the contract void after it has been fully per- 
formed.® 

[§ 2532] 8. Fraud or Misunderstanding.** A con- 
tract is not binding where, in consequence of a mis- 
understanding between the parties, their minds did 
not agree on the work which was to be performed.** 
Where the contractor has been induced by misrepre- 
sentations to enter into the contract he may recover 
damages,®> provided the representations were sub- 
stantial or material®® and were made with the intent 
to deceive.*’ If the contractor wishes to repudiate 
and rescind the contract on the ground of fraud he 
must act promptly after learning the facts consti- 
tuting the fraud,®® but instead of rescinding, he 
may continue to perform the contract and seek 
redress in an action to recover damages for the 
fraud.®® It is not necessarily a fraud on a city to 
obtain public work in the name of another,’® or by 
employment of a lobbyist."1 The contract is not 
invalidated by the fact that the municipality in- 
tended to refuse to carry out a previous contract 
for the same purpose, which was still in force.”? 

[§ 2533] 9. Contractor’s Bond’*—a. In General— 
(1) Necessity, Sufficiency, and Construction. In the 
absence of legislative enactment, the municipality 
at its discretion may or may not require a bond of 
a contractor for an improvement;"* and if a bond 
is given its insufficiency will not invalidate an assess- 
ment.’® Qn the other hand, a charter or statutory 
village, in their own names as com- 67. 
missioners, or aS a board. Fleming 
v. Suspension Bridge, 92 N. Y. 368. 


(7) A contract is not invalidated by 
the fact that the name of one com- 


[a] 


constitute fraud. 
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An innocent mistake does not 
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provision that the city shall require the successful 
bidder to execute a bond is mandatory.7* A bond 
complying with all the requirements of the statute 
is a statutory bond,’’ even though it contains a re- 
cital that it is taken as a common-law bond;* and 
it should be construed so as to effectuate the pur- 
pose of the statute.”® Statutes requiring the execu- 
tion of contractors’ bonds are to be more liberally 
construed than mechanics’ lien statutes.2° Where 
the conditions of the bond are not expressly pre- 
seribed by statute but are left to be fixed by the 
board of public works, the courts have no power 
to add other conditions to those fixed by such 
board.§t Sometimes the bond is dual in character,®? 
in that it contains two provisions or covenants, one 
to the municipality to perform the work as agreed®* 
and the other to laborers and materialmen to pay 
them for labor and material furnished by them to 
the contractor,§*, each covenant or promise being 
supported by a sufficient consideration,®® and each 
being independent of the other.®* 

Time for giving. It is proper for the council or 
board to extend the time for giving the bond be- 
yond the expiration of the period provided by stat- 
ute®’ or ordinance.®® When an ordinance does not 
specify when bonds are to be given, and the first of 
the installments of payment upon the work is not 
due until completion of the work, it has been held 
sufficient to give a bond on the completion of the 
work conditioned according to the terms of the 
contract.8® If a bond recites that it is of even date 
with a contract the fact that it is dated a day 
earlier is not sufficient to prove that it was in fact 
executed before the contract.% 

Amount. An erroneous statement in the adver- 
tisement of the amount of security required by the 


at 186 cri 

onstruction of mechanics’ 

statutes see Mechanics’ Liens §§ ay 3 
81. Southern Surety Co. vy. : 
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v. As- 


missioner was signed by another, if 

the signature is ratified. Boots v. 

Washburn, 79 N. Y. 207. (8) There 

is a contract, where although the 

contractor does not formally execute 

the written agreement, he gives a 

pond in which reference is made to 

the contract, and the proposal, con- 
tract, and bond are so attached, and 
by reference in each are so connected, 
as to constitute practically one com- 
plete transaction. Kuennan v, Oss. 

Fidelity, etc., Co., 159 Mich. 122, 123 
Ww 799. 

NO. Hall v. Cockrell, 28 Ala. 507. 
60. See statutory provisions. 

61. Collins v. Keokuk, 147 Iowa 

233, 124-NW 601. 

62. Collins v. Keokuk, supra. 
63. Cross references: 
Fraud in awarding contract see supra 
2511, 

Bee ate estimate 
of completion see 
2585. 

Rescission or cancellation of contract 
on ground of: 

Fraud see infra § 2573. 
Mistake see infra § 2573. 
64. La Compagnie du _ Paciflque 

Canadien v. Montreal, 21 Que. Super. 

225. 


65. Lima v. Farley, 7 F2 (2d) 40. 

[a] Facts held not to show mis- 
representation.—Odell v. New York, 
206 App. Div. 68, 200 NYS 705 [mo- 
tion fo dism app granted 237 N. Y. 
564 mem, 143 NE 744 mem, aff 238 
N. Y. 623 mem, 144 NE 917 mem]. 

66. New London Water Comrs. v. 
Robbins, 82 Conn, 623, 74 A 938. 

[a] Erroneous blueprints held sub- 
stantial misrepresentations. — Pitt 
Constr. Co. v. Alliance, 12 F. (2d) 
28. 


or certificate 
infra §§ 2577, 


sha 112 Or. 353, 228 P 107, 229 P 


68. See infra § 2573. 

69. New London Water Comrs. v. 
Robbins, 82 Conn, 623, 74 A 938; 
Palmberg v. Astoria, 101 Or. 224; 
199 P6380, 16 ALR 1125, 

70. Cummings vy. Ruckert, 14 Mo. 
A, 557; Herman y. Oconto, 100 Wis. 
391, 76 NW 364. 

71. Barber Asphalt Pav. 
Field, 188 Mo. 182, 86 SW 860. 

72. Cox vy. Jones, 78 N. H. 504, 63 
A 178. 

73. Deposit or other security on 
making proposal or bid see supra §§ 
2504, 2505. 

74 Tennessee Pay. Brick Co. v. 
Barker, 119 Ky. 654, 59 SW 755, 22 
Kyl 1069; Appalachia v, Mainous, 
121 Va. 666, 938 SE 566. See Carey 
v. East Saginaw, 79 Mich, 78, 44 
NW 168 (it is immaterial that no 
security was given by the contrac- 
tor where the proper board required 
none, and the charter merely pro- 
vided for “sufficient security as re- 
quired by said board’’). 

75. Christ Church United Brethren 
v. Rausch, 122 Ind. 167, 23 NE 717; 
Dashiell v. Baltimore, 45 Md. 615. 

76. Barker v. Southern Constr, Co., 
47 SW 608. 20 Kyl 796; Morton v. 
Power, 33 Minn. 521, 24 NW 194. 

77. Southern Surety Co. v. Dawes, 
161 Ga. 207, 1380 SH 577. 

78. Baum v. Whatcom County, 19 
Wash. 626, 54 P 29. 

79, Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101 NE 10. 

[a] Plain and natural import of 
words should be given effect. Well- 


Coz, ve 


man v. Reilly, 81 N. H. 389, 127 A 
875. 
go. U.S. Fidelity, etc., Co. v. Cali- 


fornia-Arizona Constr. Co., 21 Ariz. 


eng Lumber Co., (Ind. A.) 122 Ne 


82. Chicago Bd. of Educati 
Chicago Bonding, etc., Co., 218 TT. 
A. 20; Fry v. PB. Bannon Sewer Pipe 


‘Co., 179 Ind. 309, 101 NE 10: aatna 


Indemn. Co, v. Indianapolis M 
ete., Co., 178 Ind, 70, 98 NE 706. Ink 
vy, Duluth City, 58 Minn. 182, 59’ Nw 
83. See infra § 2535, 
oe ee infra § 2540. 
: hicago Bd. of Educatio 
Chicago Bonding, ete., Co., 218 Til. oe 


{a] In the case of a stat : 
bond. the statute itself asians 
sufficient consideration for the econ- 
ditions. Fry_v. P. Bannon Sewer 
Pipe Co., 179 Ind. 309, 101 NE 10. 

86. Fry v. P. Bannon Sewer Pipe 
Co., supra. 

87. Von Damm vy. Conkling, 23 Ha- 
waii 487; Denton y, Carey-Reed Co 
169 Ky. 54, 183 SW 262. 

fa] Provision for benefit of city. 
—Where a statute provides for for- 
feiture of the deposit made with the 
bid where the contract was not signed 
and an approved bond given within 
ten days after the award of the con- 
tract, but does not provide that the 
contract and bond shall not be exe- 
cuted after the lapse of ten days, the 
provision is for the benefit of the 
city, and the proper board acts within 
its rights where it, in good faith, 
extends the time for the execution of 
the contract and bond. Von Damm 
v. Conkling, 23 Hawaii 487. 

88. Springfield v. Weaver, 137 Mo. 
650. 87 Sw 509, 39 SW 276 


89. Hallock v. Lebanon, 215 Pa. 
1, 64 A 362. 
90. Byrne v. Luning Co., 4 Cal, 


Unrep. Cas. 895, 88 P 454. 


352 [44 C.J] 


ordinance does not preclude the city from demand- 
ing a bond of proper amount.®t Some statutes do 
not preclude an award of the contract to a bidder 
whose bond is less than the statutory amount.°? 

Sufficiency and approval of sureties. Commis- 
sioners are not obliged to accept a substitute for 
the sureties offered in the original proposal;%* nor 
need the proper officer approve sureties offered by 
the successful bidder when the bids have been ir- 
regularly opened.®* The fact that the city accepted 
a private bond instead of a surety company bond, 
as provided by the specifications, does not invali- 
date the contract.°> Some statutes require a certain 
number of sureties to be residents. 

[§ 2534] (2) Liability and Actions.°* The obli- 
gations of sureties®® on a statutory bond cannot be 
extended beyond the scope of their undertaking 
under the statute.®® However, the fact that a bond 
is more comprehensive than is required by an ordi- 
nance will not relieve the surety. Ordinarily the 
sureties on a statutory bond are bound to take no- 
tice of the default of their principal;? but sometimes 
a provision for notice is contained in the bond* or 
the statute under which it is given.t An action on 
the bond must be brought within the period of time 
prescribed by an applicable statute of limitation,® 
and plaintiff’s pleading must contain allegations 
sufficient to show a breach of the bond.® A bond, 
unambiguous on its face, cannot be recovered on for 
lack of something claimed to be omitted, without 
allegation or proof that it was omitted, where the 
statute does not require the claimed omitted terms 
to be inserted.? It is not improper to join the 
contractor and his surety as defendants.® It is 
stated generally in some cases that the city is not 
required to bring suit on the bond, except when 
there has been a breach of some of the conditions 
in which it is interested.? However, in some juris- 
dictions the municipality may be required to sue 
on the bond for the benefit of property owners 
where there has been a breach of a condition for 
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Fennell vy. Trinity Portland Ce- 


xths Ae 4 ee ihca | 
[§§ 2533-2536 


performance of the contract.?° 

[§ 2535] b. For Performance of Contract—(1)_ 
In General. Some statutes, charters, or ordinances 
require a person awarded a contract for a municipal 
improvement to furnish security for faithful per- 
formance of the contract.11 A bond is sufficient 
when it substantially complies with the requirements 
of the statute, charter, or ordinance,!? even though 
its verbiage varies therefrom; and even when it 
does not comply with the statute, it may, neverthe- 
less be good as a common-law bond.1# Also a non- 
prejudicial variance between the bond and.,the con- 
tract is not fatal.5 In construing the bond, the 
court looks to its’ subject matter!® rather than its 
form.17 Where there are liens on the money due 
on the contract,'® the effect of taking the bond is 
to confine the municipality, as against the lienors, 
to its remedy on the bond for a breach of contract 
by the contractor.?? 

Number and status of sureties. The legislature 
may require the surety on a bond for faithful per- 
formance of the contract to be some surety company 
authorized to do business in the state.2° <A board 
having authority in the first instance to require only 
one surety may waive a requirement of more than 
one surety.?4_ Also, a single surety is bound by the 
bond even though two sureties are required.2? 

Deposit or cash bond. A deposit made by the 
contractor to secure performance of the contract has 
been held to be an additional and cumulative secu- 
rity in addition to the bond for the performance of 
the contract.2* Where a cash bond is required and 
the money is deposited by the treasurer in a bank 
that fails, the city is liable for its return to the 
contractor upon proper completion of the work.?4 

[§ 2536] (2) Persons Secured. A bond to secure 
the performance of a municipal improvement con- 
tract is for the benefit and protection of the eity?> 
and all property owners interested in the improve- 
ment.2° The city may sue on the bond for the dam- 
ages which it has suffered from a breach;?7 and ac- 
tracted for. 


91. Smith v. New York, 10 N. Y. 504. 9. Ft. Madison y, 

[a] Bond held sufficient in amount. / ment Co., (Tex. Civ. A.) 209 SW 796.|109 Iowa 476, 80 NW 527, v. Moore, 
—Springfield v. Haydon, 216 Ky. 483, 10. See infra § 2536. [b]_ Statutes should be construed 
288 SW 337. ‘ 11. See statutory, charter, and or-| according to the plain and natural 

92. Marshall v. Dietrich, (Ariz.) | dinance provisions, import’ of their words. Welles 
243 P 910. . [a] Application of statutes.—(1) | Reilly, 81 N. H. 389, 127 A 875 f 

93. Adams v. Ives, 1 Hun _ 457, 3| Act March 27, 1917 (P. L. p 434) art 17. Ford vy, Ellison, 287 Mo. 683 

% > 


Thomps. & C. 471 [aff 63 N. Y. 650]; 
Peo. v. Green, 52 HowPr (N, Y.) 304 
aff 11 Hun 56]. : 
: 94. Peo. v. Coler, 35 App. Div. 401, 
54 NYS 785. 

95. Pease v. Payette, 26 Ida. 793, 


96. y v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101 NE 10. 

97. Liability on and enforcement 
of: 3 
Bonds generally see Bonds §§ 137- 

240. : 

Particular bonds of contractor see 
infra §§ 2537, 2539, 2549-2558. 
98. See generally Principal 

Surety [32 Cye 73]. 

99. Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101_ NE 10. 

1. Cincinnati v. Baumer, 32 Oh. 
Cir. Ct. 727; Bowditch v. Gourley, 24 
Pa. Super. 342. 

2. Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101 NE 10. 

3. See infra § 2537. 

4 See infra § 2552. 

%. Dickey v. U. S. Fidelity, 
Co., 107 Kan. 605, 193 P 346. 

6. Baltimore v. Maryland Pav. Co., 
130 Md. 454, 100 A 770. 

7. Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101 NE 10. 

8. Spokane v. Costello, 57 Wash. 
183, 106 P 764. 


and 


ete., 


32 § 7 requiring security for perform- 
ance does not apply to a contract for 
a town’s water supply entered into 
under Act March 23, 1923 (P. Ili. p 


502). New Jersey Suburban Water 
Co. v. Riordan; (N. J. Sup.) 132 A 
318. (2) 3 Comp. L. §§ 10743-10745, 


providing that, where publie build- 
ings, public works, and improvements 
are about to be built, repaired, or 
ornamented under contract at the in- 
stance of the state or’any subdivision 
thereof, a bond shall be required of 
the contractor for the performance 
of such work, does not apply to a 
contract with a stone and supply 
company to furnish limestone dust at 
a municipal asphalt plant. Peo, v. 
Newberry, 152 Mich. 292, 116 NW 419. 

12. Crowe v. Boyle, 184 Cal. 117, 
198 P 21k. 

13. Ford v. Ellison, 287 Mo. 683 
230 SW 687. : 

14 Smith v. Tukivila, 118 Wash. 
266, 203 P 369, 

15. Yost v. Empire State Surety 
Co.,,69 Wash. 397, 125 P. 167. 

16. Ford v. Ellison, 287 Mo. 683 
230 SW. 637. . 

[a] Performance of contract or 
work.—A bond conditioned to secure 
performance of the contract is 
equivalent to a bond conditioned to 
secure performance of the work con- 


230 SW_ 637. 


18. See infra § 2621, 
Hae Terre Haute Vitrified Brick 


Montgomer Cc 
ete, Co, 163 IL. A. Mi eee 
. Parker-Washington C - 
sas City, 73 Kan, 722, 85 P 781. one 
5 rowe v. Boyle, 
rg y 184 Cal. 117, 
oer ee pti supra. 
a om. v. iladelphi 
85, 60 A549. ree ee 
4, eMahon vy. Philad i 
WklyNC (Pa.) 527. Pear 
y erry vy. rumright, 
238,007 F 102, aan Pc 
no v. New York, 68 N. Y. 
[rev 7 Hun 320 (aff 53 HowPr 382) 1; 
Berry v. Drumright, 110 Okl. 223, 237 
27. Ford v. Ellison, 287 Mo. 683 
230 SW 637; Bristol v. Bostwick } 
ee 304, 202 SW 61. htigcy 
a ere the contract is with 
committee representing the city and 
stipulates for liquidated damages 
on failure of timely completion, and 
the bond stipulates for the payment 
of damages of any kind resulting 
rom failure, the city is the real party 
in interest and entitled to recover 
damages, if any, caused by delay. 
Hipwell v. National Surety Co., 130 
Iowa 656, 105 NW 318. 


a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 2536-2537] 


cording to some authorities the city not only has 
the right,?* but also the duty,?° of enforcing the 
bond for the benefit of property owners injured by 
the contractor’s breach of contract; but other courts 
hold that the city cannot recover on the bond as 
trustee for the property owners or special tax- 
payers injured.2° A bond conditioned’ for the per- 
formance of the contract, but not for the payment 
of claims for labor and material, does not inure 
to the benefit, of laborers and materialmen in the 
absence of a provision in the contract binding the 
contractor to pay for labor and material,?+ or such 
language as to render compliance with the contract 
impossible without payment for such labor and 
material.*? 
: [§ 2537] (3) Liability of Sureties.°° The liability, 
if any, of a surety on a bond to secure the faithful 
performance of a contract for a municipal improve- 
ment is limited to that contract which the bond was 
given to secure the performance of.*4 The surety 
is not liable where the contract is invalid®® or un- 
enforceable for want of mutuality,?* nor is he bound 
by subsequent transactions to which he is a stran- 
ger;°** but, by’ becoming a party to a subsequent 
agreement, he may become bound as joint contrac- 
tor.*® In determining whether there is any liability 
on the part of the sureties the bond, contract, and 
specifications are to be construed together as one 
instrument.°® The surety may be held liable for the 
default of an individual contractor who in effect 
executed the bond in the name of a company under 
which he was doing business.*° Delay in perform- 
ance which is excusable under the provisions of the 
contract does not create liability on the bond.*1 
Release or discharge. It will be presumed that, 
on abandonment of the work, the city received the 
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‘benefit of materials delivered along the line of the 
_improvement,** so as to release the obligation of 


the sureties to that extent.42 The sureties are not 


released or discharged, nor is recovery on the bond 
prevented by, changes in specifications where such 


changes are provided for in the contract;*+ an as- 


_signment of money due under the contract with the 


city’s consent as authorized by the contract ;*° dam- 
age to unfinished work from a storm;*® a certificate 
of the engineer approving the work where the con- 
tract does not provide that such certificate shall be 
conclusive ;*7 an order of a county court, made with 
reference to special assessments, that the improve-. 
ment conforms to the requirements of the ordi- 
nance ;*8 or acceptance of, and payment for, work 
in the honest belief that it has been done in the man- 
ner required by the contract.4® A release by a city 
to a contractor for accrued claims: for breach of 
contract does not discharge the surety from liability 
for future breaches by the contractor.5° 

Notice of default. A provision in the bond that 
the municipality shall give the surety notice of the 
contractor’s. default is a reasonable one®! and is 
binding upon the city.®?) However, the giving of the 
notice stipulated for is not. an absolute condition 
precedent to liability ;>* failure to give it does not 
affect liability where no loss results directly there- 
from.>4 ‘ , 

The measure of récovery on a bond for the per- 
formance of a municipal improvement contract is 
the actual damages suffered by the municipality as a 
result of the breach of contract by the contractor ;*° 
and these damages are generally the excess, if any, 
of the reasonable cost of completing the contract 
according to the terms thereof over the amount the 
contractor would have been entitled to receive;*® 


28. Chicago v. Dee, 218 Ill. A. 473. 

29. Eno v. New York, 68 N. Y. 214 
{rev 7 Hun 320 (aff 53 HowPr 382)]. 

30. St. Louis v. Anderson, 229 Mo. 
181, 129 SW 528; St. Louis v. G..H. 
Wright Contracting Co., 202 Mo. 451, 
101 SW 6, 119 AmSR 810. 

31. Staples - Hildebrand Co. v. 
Metal Concrete Chimney Co., 62 Ind. 
A. 592, 112 NE 832; Argyle v. Plun- 
kett, 226 N. Y. 306, 124 NE 1; Wil- 
son v. Nelson, 54 Okl. 457, 153 P 1179. 

[a] Agreement to perform work 
and furnish material.—(1) A provi- 
sion in the contract that the contrac- 
tor shall perform the work and 
furnish the materials is not equiva- 
lent to an agreement that he shall 


pay for labor performed or mate- 


rials furnished by third persons and 
does not render the sureties on a 
bond for performance of the contract 
liable to such third persons, Sterling 
v. Wolf, 163 Ill. 467, 45 NE 218; 
Staples-Hildebrand Co. v. Metal Con- 
crete Chimney Co., 62 Ind. A. 592, 
112 NE 832; Hunter v. Boston, 218 
Mass. 535, 106 NE 145; 
Kreutz, 189 Mo. A. 547, 176 SW 1080; 
Wilson v. Nelson, 54 Okl. 457, 153 P 
1179. (2) However a contract provi- 
sion that the contractor shall, at his 
own proper cost and expense, furnish 
the labor and material imports an 
obligation not only to furnish the 
Jabor and material but also to pay 
therefor. Alpena v. Title Guaranty, 
etc., Co., 158 Mich. 678, 123 NW 536; 
Standard Oil Co. v. Powell Pav., etc., 
Co., 189 S. C. 411, 138 SH 184. 

32. Staples - Hildebrand Co. v. 
Metal Concrete Chimney Co.,,62 Ind. 
A. 592, 112 NE 832. ‘ 

33. Generally see Principal and 
Surety [32 Cyc 89 et seq]. 

34. Southern Surety Co. v. Pres- 
cott, 26 Ariz. 66, 221 P 834. : 

_ 85. Hutchinson v. Kansas Bitu- 


[44 C. J —23] 


Fellows v. 


lithic Co., 239 Fed. 659, 152 CCA 493 
(invalid because in excess of mayor’s 
authority). 

36. Pocatello v. Fidelity, etc., Co., 
267 Fed. 181 (contract providing in 
effect that it might be terminated by 
the city at its option without any lia- 
bility to thé contractor). 

37. Southern: Surety Co. v, Pres- 
cott, 26 Ariz. 66, 221 P 834. 

38. U..S. Fidelity, ete., Co. v. Sel- 
lers, 166 Ark. 599, 255 SW 26. 

39. Chicago v, Dee, 218 Ill. A, 473. 

40. Milbank v. Western Surety 
Co:, 21 S. D. 261, 111 NW 561. 

41. Frankfort v. New York Fidel- 
itysaete,” Cot 
1076. 

42. Fry v. P. Bannon Sewer Pipe 
Co.,-179 Ind, 309, 101 NE 10. 

43. Fry v. P. Bannon Sewer Pipe 
Co., supra. 

44, Philadelphia v. 201 
Pa. 526, 51 A 348, 

45. New Rochelle v. Cortright, 131 
App. Div. 140, 115 NYS 135 [aff 198 
N. Y. 572 mem, 92 NE 1080 mem]. 


Stewart, 


46. Mandeville v. Paquette, 153 

ial 33, 95 S 391. 

47. Newark v. New Jersey As- 
68 Nw Jee 458) be cA 


phalt Co., 
294 


48. Downers Grove y. American 
Surety Co., 218 Ill. A. 608. 

49. Topeka v. Brooks, 99 Kan. 643, 
164 P 285; Newark v. New Jersey 
Asphalt Co., 68 N. J. Li. 458, 53 A294; 
Lee value’ v. Randles, 92 Or. 650, 180 P 
319. 

50. New York v. De Marco, 166 
App. Div. 35, 151 NYS 554, 

51. Bristol v. Bostwick, 146 Tenn. 
205, 240 SW 774. 

[a] It is a reasonable reservation 
made to afford the surety an oppor- 
tunity to protect himself against loss 
should he need, and be able, to do so. 
Republic County v. U. S. Fidelity, 


189 Ky. 725, 225.Sw |. 


-ete., Co., 96 Kan. 255, 150 P 590. 

52. Bristol v. Bostwick, 146 Tenn. 
205, 240 SW 774, 

53. Republic County v. U.S. Fi- 
dotity. etc., Co., 96 Kan, 255,°150 P 
590. ' 
54, Republic County v. U. S. Fidel- 
ity, etc., Co., supra. 

55. Los Angeles v: Shafer, 53 Cal. 
A, 458, 200 P 384; Maryland Casualty 
he v. Wellston, 47 Okl. 417, 148 P 
691, 

56. Nick Peay Constr. Co. v. Mil- 
ler, 100 Ark. 284,139 SW 1107; Boise 
City v. National Surety Co., 30 Ida. 
456; 165 sPtis?, : : 

[a] Salaries of city employees.— 
The rule stated in the text is appli- 
cable regardless of whether the work 
necessary. to complete the contract is 
done by employees of the city or by 
third persons under its direction, 
Boise City v, National Surety Co., 30 
Ida. 455, 165 P 1131. 

{b]. Engineering services.—(1) A 
provision, in a bond for performance 
of a construction contract, that. the 


,contractor shall pay all expenses that 


the village and its engineer may be 
put to by failure to complete -on 
time, does not create liability for en- 
gineering services prior to the breach 
of the contract. Council v. U. S. Fi- 
delity, etc., Co., 31 Ida, 629, 175 P 
44, (2) Also the sureties are not 
liable for the expense of any further 
engineering for the work after the 
abandonment of.the contract, where 
it is not shown that any sum was 
paid out or debt incurred for engi- 
neering because of the abandonment 
of the contract. Nick Peay Constr. 
A Miller, 100 Ark. 284, 139 SW 
1 5 

{[c] The value of extra work per- 
formed by the contractor and received 
by the municipality should be added 
to. the contract price in determining 


ea 
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but where the municipality has turned over to the 
contractor negotiable bonds for the entire contract 
price, and the contractor has wholly defaulted and 
refused to perform, the actual damages recoverable 
are the par value of the bonds.57 In determining’ 
whether the payments made by the municipality 
plus the expense of completing the work exceed the 
contract price, credit cannot be allowed the munici- 
pality for illegal payments made by it with knowl- 
edge of the facts making them illegal.°® Liqui- 
dated damages are not recoverable>® where not pro- 
vided for in the bond,®° even though provided for 
in the contract®! or the specifications.°? 

[§ 2538] (4) Actions.°? The city may’ sue on a 
bond securing the performance of the contract to 
recover damages for a breach of its conditions,®* 
even though a ‘‘forfeiture’’ of the bond/is provided 
for,®> or though another bond covering maintenance 
of the improvement has also been given.®* The 
surety may be sued alone.®’ The petition, declara- 
tion, or complaint must state a cause of action,®** and 
the evidence received must be confined to that ad- 
missible under the issues made by the pleadings.*® 
Testimony that certain sums were expended by the 
obligee in completing the contract in accordance 
with the plans makes a prima facie case against 
the surety.7° Questions of fact should be submitted 
to the jury’? under proper instructions by the 
court.?? 


gledine, 211 N. Y. 


[b] 


the amount which the city has paid 
in excess of the contract price. 
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Issues raised by general de- 
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[§ 2539] ¢. Guaranty. ‘Maintenance, or Repair 
Bond. In making a contract for an improvement, 
it is proper for the municipality to require the con- 


_tractor to give a bond guaranteeing the quality 


of the work and materials for a specified period of 
time and binding him, during that period, to make 
all repairs rendered necessary by poor workman- 
ship or materials.7*. The fact that such bond is not 
given until some time after the awarding of the 
contract’* or the completion of the work’> is imma- 
terial, provided it is supported by a consideration ;*¢ 
but it should be given before the improvement is 
paid for’? or judgment is rendered in favor of the 
contractor on the contract.78 The contractor is 
bound by the provisions of the bond even though the 
plans and specifications were prepared by the city,’® 

and even though he has fully complied therewith and 
repairs are necessitated by their inadequacy.®° Pro- 
vided there has been a breach of a condition of the 
bond*! and the city has been damaged thereby,*? it 
has a right to sue on the bond** and, as an inci- 
dent of its right to sue, it has a right to compromise 
and settle the litigation.84 The making of the nec- 
essary repairs by the city is not a condition prece- 
dent to an action on the bond,®* nor is the action 
of city officials in approving the original work and 
accepting it when done a defense to an action on 
the bond.8* The fact that some repairs were made. 
by the surety within the period of the guaranty 


24, 104 NE 1118. 


given after completion and accept- 
ance of the work and only because of: 


Fergus Falls v. Illinois Surety Co., 
112 Minn. 462, 128 NW 820, 

67. Maryland Casualty Co. v. 
Wellston, 47 Okl. 417, 148 P 691. 

58. Medina v. Dingledine, 211 N. 


Y. 24, 104 NE 1118 (payments with. 


knowledge of violation of Labor Law 
by contractor). 

59. Los Angeles vy. Shafer, 53 Cal. 
A. 458, 200 P 884. 

60. See cases infra notes 61, 62. 

61. Winona v. Jackson, 92 Minn. 
453, 100 NW 368. 

62. U.. S.. ‘Hidelity, ete; Co. tiv. 
Blytheville Sewer Impr. Dist. No. 51, 
137 Ark, 375, 209 SW 88; Nick Peay 
Constr. Co. v. Miller, 100 Ark. 284, 
1389 SW 1107. 

63. On bonds generally see Bords 
§§ 1387-240. 

64. See supra § 2536. 

65. Ford v. Hllison, 287 Mo. 683, 
230 SW 687. 

[a], The word “forfeiture” is em- 
ployed, not in the strict sense of a 
penalty as in the criminal law, but 
in the sense of affording the city the 
right to recover in a civil proceeding. 
bee v. Ellison, 287 Mo. 683, 230 SW 
637. 

66.. Moline v. Barber Asphalt Pav. 
Co.,' 208) TN, Ay 617, 

Maintenance bonds generally see 
infra § 2529. 

67. Milbank vy. Western Surety Co,, 
21 S. D. 261,.111 NW 561. 

68. See cases infra this note. 

[a] Declaration held good on de- 
murrer.—Moline v. Barber Asphalt 
Pav. Co., 208 Ill. A. 617. 

[b] Defect held curable by amend- 
ment on trial to conform to proof. 
Milbank vy. Western Surety Co., 21 
S. D. 261, 111 NW 561 (failure to 
allege approval of contract by city 
attorney, the statute requiring such 
approval being directory only). 

69. See cases infra this note, 

[a] Showing quantum meruit.— 
The action being against the surety 
for nonperformance of a contract, it 
is not permissible for the municipal- 
ity to establish a claim by showing 
that the contract was abandoned and 
the work conducted under a theory 
of quantum meruit. Medina v. Din- 


ie [a] 


nial.—Where the complaint alleges 
the payment: of sums on the contract, 
a general denial is sufficient to put 
the legality of such ‘payments in is- 
sue. Medina yv. Dingledine, 152 App. 
Div. 307,186 NYS 786 [aff 211 N. Y. 
24, 104 NE 1118]. 

Tel Evidence held admissible.— 
Atlantic. Trust, etce., Co. v. Laurin- 
burg, 163 Fed. 690, 90 GCA 274 [cer- 


tiorari den 212 U.S. 573, 29 SCt 683, 


53 L. ed, 656];:Moline v. Barber As- 
phalt Pav. Co., 208 Ill. A. 617. 

70. Council v. U.S. Fidelity, etc., 
Co., 31 .Jda,, 629, 175° P 44 

7 A RA Louis v. Ruecking, 232 Mo, 
325, 134 SW 657; Aurora v. Mc- 
Sweeney, (Mo, A.) 2383 SW 720; Bris- 
tol v.. Bostwick, 139 Tenn. , 304, 202 
SW 61> 

72. See cases infra this note. 
Instructions held sufficient.— 
St. Louis v. Ruecking, 232 Mo. 325, 
_ 34 SW 657, 

[b] Requested instructions are 
properly refused when not called for 
by the pleadings or evidence. New 
London Water Comrs, v. Robbins, 82 
Conn. 623, 74 A 938. 

73. National Surety Co. v. Louis- 

ville, 165 Ky. 38, 176 SW 864: New- 
berry v. Detroit, 184 Mich. 188, 150 
NW 838. 

[a] Indefinite amount of -work.— 
Where the amount of work to be 
done is not definitely fixed in the con- 
tract, as where the contract is for re- 
pairs to various streets and it is im- 
possible to state accurately all the 
work that may be required, it is not 
a valid objection that the extent of 
the obligation under the maintenance 
bond will depend upon the amount of 
work done.’ Devlin v. Jersey City, 
(N. J.) 100 A 208. 

74 Berry v. Drumright, 110 Ok1. 
223, 237 P 102. 


75. Wallace v. Louisa, (Ky.) 273 
SW 720. 
76. Seneca Falls v. Botsch, 86 


Misc. 481, 149 NYS 320. 

[a]. Absence of consideration.—A 
contractor’s bond to keep that portion 
of a highway lying within a village 
in repair is -unenforceable because 
without, consideration, where it was 


the state’s refusal to pay therefor 
until the bond was given, there be- 


ing no contract or statutory require-. 
should, 


ment’ that the contractor 
maintain the road in repair. Seneca 
Falls v. Botsch, 86 Misc. 481, 149 NYS 
320. 

77. 


on O’Reilly v. Cambridge, 279 Fed. 
af \ 
79. Monett v. Gilloiz, 
418, 266 SW 758. 
80. Gilfillan v. Bartlesville, 46 
Okl. 428, 148 P 1012 [foll Phillips 
v. Bartlesville, 46 Okl. 309, 148 P 


1016]. 

81. English v. Shelby, 116 Ark. 212, 
172 SW 817; Monett v. Gilloiz, 217 
Mo. A. 418, 266 SW 758. 

[a] Evidence insufficient to show 
breach.—In an action on an undertak- 
ing insuring faithful performance of 
a paving contract and providing for 
the repair of defects attributable to 
defective workmanship or material, 
the mere fact that the top or wearing 
surface of the pavement wore out, 
leaving the concrete base to disinte- 
grate, is not sufficient to justify a 
finding of defective materials and 
workmanship. Dalles City v. AXtna 
Acer ete; Co. 9smiOn i Las. sso. pa 


82. St. Joseph v. Rackliffe-Gibson 
Constr. Co., (Mo. A.) 203 SW 223. 

83. McClendon v. State, 129 Ark. 
286, 195 SW 686, LRA1917F 535. 

84. McClendon y. State, supra, 

85. National Surety Co. vy. Hunts- 
ville, 192 Ala. 82, 68 S 373. 

[a] A provision “authorizing” the 
city to do the work on the failure of 
the contractor to do it cannot be con- 
strued as requiring the city to do the 
work as a condition precedent to re- 
covery. National. Surety Co. v. 
Huntsville, 192 Ala. 82, 68 S 873. 

86. Ottumwa v. McCarthy Impr. 
Co., 175 Iowa 233, 150 NW 586, 154 
NW 306; AnnCas1917E 1077. And see 
Aurora v. McSweeney, (Mo. A.) 283 
SW_ 720 (holding likewise as to an 
ordinance accepting the entire sewer 
system of the city but not mentioning 
any contractor or his work). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Berry v. Drumright, 110 Okl. 
1223, 237 P 102, 


417 Mo. A. 
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[§§ 2537-2539 


§§ 2539-2541] 


does not estop the contractor and the surety from 
asserting the defense that subsequent repairs were 
not within the terms of the guaranty.’? 
action at law on the bond is defended on the ground 
that the city engineer failed to give notice of de- 
fects as provided in the contract, the city may reply 
that the engineer was corruptly hired by the con- 
tractor not to give notice;** but it is proper to 
refuse an amendment of the reply during the course 
of the trial where the facts, if they existed, were 
known to the city prior to the commencement of the 
trial.8° Whether the repair work was rendered nec- 
essary by the acts of thé city is a question for the 


jury 2° 


[§ 2540] d. For Payment of Labor and Materials 
—(1) Necessity or Propriety—(a) In General. 
der the provisions of many statutes or charters, a 
municipality entering into a contract for a public 
improvement is. authorized or required to take from 
the contractor a bond conditioned for the payment 


MUNICIPAL CORPORATIONS 


construction of 
tract.%4 


Where an 


strued.®? 


(44°C. J3.] 855 


the improvement under the, con- 


Such a requirement is a proper, exercise 
of legislative power,” and is to be liberally. con- 
It has been held that, in the absence of 
express authorization, a bond so conditioned cannot 
be required ;°* but the weight of authority. supports 
the proposition that a city in the exercise of its 
general powers may require contractors to furnish a 
bond to pay materialmen and laborers. 

[§ 2541] (b) Liability of Municipality or Officers 
for Failure To Require Bond. Where a bond con- 
ditioned for the payment of indebtedness incurred 
by the contractor for labor and material is not taken 


as required by statute or charter, it seems that the 


Un- 


of labor performed and material furnished in the 


87. Leavenworth v. Green River 
Asphalt Co., 108 Kan. 789, 196 P 1091. 
88. Hutchinson v. Kansas Bitu- 
lithic Co., 239 Fed. 659, 152 CCA 493. 


89. Hutchinson v. Kansas Bitu- 
lithic Co., supra. 
‘90. Monett v. Gilloiz, 217 Mo. A. 


418, 266 SW 758 (whether leaks in 
reservoir were due to city’s leaving 
it empty and exposed to sun). 


91. See statutory and charter pro- 
visions. 3 
[a] The purpose of a statute im- 


posing such a requirement is (1) to 
afford persons furnishing labor or 
material on a public work which can- 
not be subjected to a mechanic’s lien 
the same measure of protection af- 
forded by the Mechanics’ Lien Law 
where the building or improvement 
is not of a public character (St. Louis 
v. Hill-O’Meara Constr, Go., 175 Mo. 
A. 555,.158 SW 98), (2) or at least 
make the bond take the place of a 
mechanic’s lien as far as practicable 
(Donaldson v. Benight, 105 Okl. 108, 
232 P 116; National Surety Co. v. 
Bratnober Lumber Co., 67 Wash. 601, 
122 P 337). (3) ‘The purpose of the 
statute was to protect the contribu- 
tions of laborers and materialmen to 
public works. Where mechanics’ 
jiens are allowed, as upon public 
buildings, the statute furnishes. ad- 
ditional security. (Jewell County v. 
Snodgrass, etc., Mfg. Co., 52 Kan, 253, 
34 P 741.) Where mechanic’s liens 
are not possible, as upon street im- 
provements, the purpose was to Sse- 
cure ,laborers and materialmen 
against loss by a quasi mechanic’s 
lien, the lien. being upon the bond 
instead of upon the _ property.” 
Griffith v. Stucker, 91 Kan. 47, 50, 136 
P 937. (4). “The purpose clearly in- 
tended by the Legislature in requir- 
ing the giving of such bond was to 


provide a security for materialmen | 


and laborers to which they could con- 
fidently look for protection against 
loss.” Los Angeles Stone Co. v. Na- 
tional Surety Co., 178 Cal. 247, 249, 
Lis Peo 
[b] Application of statutes.—(1) 
Some statutes imposing such a Tre- 
quirement, as they read at one time, 
applied only in cases where a me- 
chanic’s lien would attach if the 
puilding or improvement was owned 
by a private person. Eaton v, Mon- 
roe, 63 Mich. 525, 29 NW 885 (the 
statute is not applicable where a cis- 
tern is built on land occupied by the 
city under license). (2) A general 
statute imposing such a requirement 
does not apply where a contract is 
made with a municipality governed 
by a freeholders’ charter which pro- 
vides a complete scheme for the let- 
ting of contracts, including the giv- 
ing of..a bond -by the. contractor 
‘put. requiring only a bond for faith- 


ful ~performance of the contract. 
Loop Lumber Co..v. Van Loben Sels, 
173 Cal. 228, 159 P 600; Williams v. 
Vallejo, 36 Cal. A. 133, 171 RP 834. 
(3) The statute does not apply to a 
contract between the contractor and 
a subcontractor so as to require the 
former to exact a bond from the lat- 
ter. Carolina Portland Cement Co. v. 
Carey, 145 La. 773, 82S 887. (4) Gen. 
St. § 2415 was held not to apply 
to a street grading contract. Clough 
v. Graves, 7 Wash. 279, 33 P 934 
(two judges dissenting). 

92. Columbia Digger Co. v. Rec- 
tor, 215 Fed. 618; Wilson v, Webber, 
157 N. Y. 693, 51 NE 1094. ‘ 

93. Portland v. O’Neill, 98 Or. 162, 
192 P 909. 

Inapplicability of pravisions see 
supra note 91 [b]. 

94. Park vy. Sykes, 67 Minn. 153, 
69 NW 712; Lyth vy. Hingston; 14 
App. Div. 11, 43 NYS 6538. See Stand- 
ard Salt, etce., Co. v. National Surety 
Co., (Minn.) 158 NW 802 (recognizing 
the rule but holding that the repeal 
of a charter provision conferring 
such power does not affect the valid- 
ity or obligation of a bond previously 
given, as the obligation of the bond 
arises from contract rather than 
statute, the only office of the statute 
being to authorize the municipality 
to assume in the bond the position 
of a-trustee for the materialmen), 

95. Ill.—Chicago Bd. of Education 
a Rat ag Bonding, etc., Co., 218 Ill. 

Kan.—Griffith vy, Stucker, 91 Kan. 
47-136 P9387. 

Mo.—Devers v. Howard, 144 Mo. 
671, 46 SW 625; St. Louis v. Von 
Phul, 133 Mo. 561, 34 SW 848, 54 Am 
SR 695; Kansas City v. New Amster- 
dam Casualty Co., (A.) 269 SW 6938; 
Devers v. Howard, 88 Mo. A. 253. 

Nebr.—American Radiator Co. v. 
American Bonding, etc., Co., 72 Nebr, 
100, 100 NW 188; Doll v, Crume, 41 
Nebr. 655, 59 NW 806; Lyman y. Lin- 
coln, 38 Nebr. 794, 57 NW 5381. ; 

N. H.—Toner v. Long, 79 N. H. 
458, 111 A 311. 

Oh.—American Surety Co, v. Rae- 
@éer,7715;, Oh; Cir Ch. 47.8). On, ©: Gir, 
Dec. 684, 

Okl.—Chicago Bridge, etc., Works 
v. Walker, 120 Okl. 244, 251 P 478; 
Wilson vy. Nelson, 54 Okl. 457, 153 P 


1179; U. S, Fidelity, ete., Co. v. Star | 


Brick .Co.}\54.-Okl...J08) 158 .P .1129' 
Southern Surety Co. v. Waits, 45 Okl. 
513, 146 P 4381; Dolese Bros. Co.. v. 
Chaney, 44 Okl. 745, 145 P 1119. 
Pa.—Philadelphia v. Stewart, 195 
Pa, 309, 45 A 1056 [dist Lancaster v. 
Frescoln, 192 Pa. 452, 43 A - 961; 
Lesley v. Kite, 192 Pa. 268, 43 A 959]; 
Com. v. Good, etc., Surety Co., 20 Pa. 
Dist. 1023 [aff 50 Pa. Super. 404]; 
Philadelphia v, Linden,,11 Pa. Dist. 


municipal officers charged with the duty of taking 
the bond may be held individually liable for their 
neglect to laborers and materialmen injured there- 
by ;° but the munigipality is not liable for such 
neglect,®’ unless liability is, expressly imposed upon 
it by statute,®® and then only in the cases, and to 


128, 26 Pa. Co. 287; Philadelphia v. 
Seen ats 9 Pa, Dist. 228, 23 Pa. Co. 
552. 


See Evans, etc.,  Fire-Brick ' Co. 
v. National Surety Co., 42 S. D, 109, 
173 NW 448 (where the bond has 
been given, the question of ultra 
vires does not arise, the contractor 
having a right to give the bond for 
his own protection), F 

“The overwhelming weight of au- 
thority authorizes the municipality, 
regardless of statute, in contracting 
for the construction of public works, 
to provide for the protection of ma- 
terialmen and laborers by bond re- 
quiring the contractor to pay for the 
materials and the labor used in the 
construction of the public work.” 
Wilson v. Nelson, 54 Okl. 457, 471, 153 
BS een ws Uy 

[a] Reason for rule.—It is ‘to the 
interest of the city that subcontrac- 
tors be assured payment for labor 
and materials furnished the contrac- 
tor so as to remove temptation to 
slight their work. Toner v. Long, 79 
Nowe 458) ge AS Sat 

96. Alpena v. Title Guaranty, etc., 
Co., 158 Mich. 678, 128 NW 5386 (dic- 
tum). And see Stephenson v. Mon- 
mouth Min., etc., Co., 84 Fed. 114, 28 
CCA 292 (recognizing the rule but 
holding that aldermen are not liable 
for failure to take a statutory bond, 
where a valid common-law bond was 
taken and it does not appear that 
the city has refused to consent to 
the bringing of suit on the bond in 
its name aS nominal plaintiff). 

97. Du Pont de Nemours v. Glen- 
wood Springs, 19 F.. (2d) 225; Wood- 
ward Lumber Co. v. Grantville, 13 Ga, 
A, 405, 79 SE 221; Paxton, etc., Iron 
Works v. Naponee, 107 Nebr. 784, 186 
NW 976. 

[a] Knowledge that bond has not 
been taken.—(1) A person who fur- 
nished material with actual or con- 
structive knowledge that a bond con- 
ditioned for the payment of labor and 
material had not been taken cannot 
hold the municipality liable for fail- 
ure to take such a bond. Woodward 
Lumber Co. v. Grantville, 13 Ga. A. 
405, 79 SE 221; Paxton, etc., Iron 
Works v. Naponee, 107 Nebr. 784, 186 
NW 976. (2) It will be presumed 
that he furnished the material solely 
upon the credit of the contractor. 
Paxton, etc., Iron Works y. Naponee, 
07 Nebr. 784, 186 NW 976. 

[b] A petition failing to allege 
nonpayment for the material fur- 
nished does not state a cause of 
action, as plaintiff could not be dam- 
aged unless there was a failure of 
the contractor to pay for the -ma- 
terial, Paxton, etc., Iron Works v. 
Naponee, 107 Nebr. 784, 186 NW 976. 

98. Scott-Graff Lumber Co. v. In- 
dependent School Dist. No. 1, 112 


356 [44 C.J.] 


the extent, provided’ by statute.% 
statements? required by other statutes are not con- 
ditions precedent to an action to enforce the statu- 
tory liability of a municipality for failure to take 
ent of labor and 


a bond conditioned for the paym 
materials. 


[§ 2542] (2) Requisites and Sufficiency. Particu- 
lar bonds ‘have been‘held not to have been given in 
compliance with statutory provisions.® 
bond insufficient in form to comply with the statute 
may be enforceable as a common-law bond.* Also a 
bond which exceeds the requirement of the statute 
or ordinance may be enforced according to its terms 
if voluntarily given.® It is not a fatal objection to 
the validity of the bond that the penalty thereof 


is smaller® or larger? than the amount required 
by statute; that the city is named as obligee rather 
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Notices! and 


However, a 


than the state, as provided by statute ;° that the con- 


Minn. 474, 128 NW 672; Crab Creek 
Lumber Co. v. Othello, 81 Wash. 52, 
142 P 429; Fransioli v. Thompson, 
55 Wash. 259, 104 P 278. 

99. See cases infra this note. 

[a]. In Minnesota (1). the statute 
provides that the municipality shall 
be liable for any loss sustained by 
any person furnishing labor and ma- 
terial under the contract. Wilcox 
Lumber .Co. v.. Otter Tail County 
School Dist. No. 268, 103 Minn. 43, 114 
NW 262. (2) .To be entitled to re- 
cover under the statute, it is nec- 
essary and sufficient for’ a laborer or 
materialman to show that the con- 
tractor is in fact insolvent and un- 
able to pay the debts incurred by him. 
Fargo Cornice, .ete.,, Co. v. Clay 
County School Dist. No. 88, 152 Minn. 
342, 188 NW. 733; Scott-Graff Lumber 
Co. v. Independent School Dist. No. 1, 
112 Minn. 474, 128 NW 672;, Wilcox 
Lumber Co. vy. Otter Tail County 
School Dist. No. 268, 103 Minn, 43, 
114 NW 262. (3) Where a bond 
with a penalty less than that re- 
quired by statute was taken, but it 
does not affirmatively appear that a 
materialman cannot compel payment 
by the contractor or the bondsmen, 
no damages are shown and no re- 
covery can,be had. Waterous En- 
gine Works Go, v. Clinton, 110 Minn. 
267, 125 NW 269. (4) The statute 
does not apply where the contract for 
the improvement is invalid. Kettle 
River Quarries Co. v. East Grand 
Forks, 96 Minn. 290, 104 NW 1077. 
(5) Prior to the passage of the stat- 
ute imposing liability, a city was not 
liable for failure to take a bond con- 
ditioned for the payment of labor and 
material as required by charter pro- 
vision.. Ihk v. Duluth City, 58 Minn. 
182, 59 NW 960. 

[b] In Washington (1) the statute 
covers all cases where dues and de- 
mands incurred,in the performance 
of the work rémain unpaid. Crab 
Creek Lumber Co. v. Othello, 81 
Wash. 52, 142 P 429. 
nicipality may be liable, even though 
the contract for the improvement 
does not comply with all the formal 
requisites. _Hambach v. ‘Ward, 
Wash. 351, 125 P 140. (38) Also it is 
immaterial that plaintiff has recov- 
ered judgment on the same demand 


against the contractor, as the statu- | 
tory liability of the town “is not af-. 


fected by the conditions of, the. in- 
debtedness as between the contractor 
and his creditors.” Crab Creek Lum- 
ber Co. v. Othello, supra. (4) How- 
ever the statute is remedial, and not 
penal, in nature. _Hambach v. Ward, 
supra. (5) Only the reasonable value 
of goods or labor furnished may be 
recovered. Hambach v. Ward, supra, 
(6) Where a city failed to take the 
required bond, it is liable for lumber 
sold and delivered, ‘although the 
teamsters who hauled the lumber 
were employed by the contractor. 


(2) The mu-| 


69 | 


Gate City Lumber Co. v. Montesano, 
67 Wash. 594, 122 P 26. (7) On the 
other hand the municipality is not 
liable for materials which were not 
used or delivered on the ground for 
use. Gate City Lumber Co. v. Monte- 
sano, 60 Wash. 586, 111 P 799. (8) 
Evidence held to sustain a finding 
that the lumber furnished was actu- 
ally used by the contractor in the 
construction of the improvement. 
American Mill Co, v. Montesano, 63 
Wash. 683, 116 P 257. (9) The stat- 
ute does not apply where the munici- 
pality by ordinance requires a rail- 
way company to separate the grade 
of its tracks from the grades of cer- 
tain streets and the railway company 
accepts the terms of the ordinance, 
as the relation between the parties 
is not contractual, the ordinance be- 
ing an exercise of police power and 
the acceptance thereof being merely 
an acquiescence in such _ exercise. 
Boned v. Parker, 102 Wash. 101, 172 

1. McMullen Lumber Co. v. Pine 
Island, 119 Minn. 60, 137 NW 192; 
Crab ,Creek Lumber Co. vy. Othello, 
81- Wash. 52, 142 P 429; Gate City 
Lumber Co. v. Montesano, 60 Wash. 
586, 111'P 799, 

[a] Thus (1) a statute requiring 
notice as a condition precedent to an 
action ‘on a bond given to secure 
laborers and materialmen (see infra 
§ 2552) is inapplicable to an action 
against the municipality to enforce 
its statutory liability for failure to 
require such a bond... Crab Creek 
Lumber. Co. v.(Othello, 81 Wash. 52, 
142 P 429; Gate City Lumber Co. v. 
Montesano, 60 Wash, 586, 111 P 799. 
(2)._Reyv. L.. (1905) § 768, requiring 
notice to a municipality of. a claim 


for damages caused by any defect in | 


a street or by negligence of servants 
of. the municipality, does not apply 
to>a claim. under Rev. L. (1905) 
§ 4536, for loss sustained by one 
furnishing labor. or materials to a 
city’ contractor by failure to take 
from the contractor the bond required 
by § 4535. 
vane Island, 119. Minn. 60, 137 NW 

2. Gate City Lumber Co, v. Monte- 
sano, 60 Wash. 586, 111 P 799 (state- 
ment required by Mechanics’ Lien 
Law). 

3.. Southern Surety Co. vy. U. S, 
Cast Iron Pipe, ete., Co.,.13 F. (2d) 
833 (Missouri statute); Hunter vy. 
Boston, 218 Mass, 535, 106 NE 145 
(bond to secure performance of con- 


tract, labor and. materjal claims 
being . Secured otherwise, than by 
bond). 


4 Fellows v. Kreutz, 189 Mo. A. 
547, 176 SW 1080; Southern Surety 
Co, v. Waits, 45 Okl. 5138, 146 P 431. 

5. Hilton v. Universal Constr. Co., 
202 Mo, A. 672, 216 SW 1034; Phila- 
delphia vy. Harry C. Nichols Co., 214 
Pa. 265, 63 A 886. 


McMullen Lumber Co. | 
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sent of the surety to the insertion of the condition 
is given by telegraph;° or that the bond is not filed 
in a designated public office as required by statute.’° 
Also a contention that the bond is invalid because 
taken by the city rather than by a public officer, 
as provided by statute, will not be sustained.11 De- 
lay in giving the bond does not invalidate it,!? and it 
is immaterial whether the bond is executed before or 
after the execution of the contract.1% 

[§ 2543] (3) Construction.4 
contractor for a municipal improvement is to be con- 
strued in the light of an applicable statute requir- 
ing it to be conditioned for the payment of labor 
and material,!®> and with a view of effectuating the 
legislative purpose,® at least where the bond refers 
to the statute,!7 and, according to some authorities, 
even where the parties did not contemplate that the 


A bond given by a 


6. Waterous Engine Works Co. v. 
Clinton, 110 Minn. 267, 125 NW 269. 

7. Bristol v. Bostwick, 139 Tenn. 
304, 202 SW 61 (where the bond is 
also conditioned for performance of 
the contract). 

8. Chicago Bridge, etc., Works v. 
Walker, 120 Okl. 244, 251 P 478; Do- 
lese Bros. Co. v. Chaney, 44 Okl. 
745, 145 P 1119 (where the intent 
to give the security required by stat- 
ute clearly appears). 

9. Bristol v. Bostwick, 139 Tenn. 
304, 202 SW 61. 

10. Griffith v. Stucker, 91 Kan, 47, 
136 P 937. 

[a] Reason for rule is that the 
obligation becomes complete when 
the bond is executed and delivered 
and that the statutory requirement of 
filing is intended merely to preserve 
the instrument and make it easily ac- 
cessible to laborers and materialmen 
who may have occasion to enforce it. 
SP eal v. Stucker, 91 Kan. 47, 136 P 

11. American Bonding Co. v. 
Dickey, 74 Kan. 791, 88 P 66-.: : 

[a] Distinction between city and 
officers denied.—An attempted dis- 
tinction between a city and its offi- 
cers is too narrow for practical pur- 
poses; whatever the city does is of 
necessity done by a public officer. 
American Bonding Co. v. Dickey, 74 
Kan. 791, 88 P 66. 


12. Griffith v. Stucker, 91 Kan. 47, 
36 PP} 9387. 
13. Red Wing Sewer Pipe Co. v. 


Donnelly, 102 Minn, 192, 113 NW 1, 
120 AmSR 619. 

14. As to persons secured see infra 
§§ 2544, 2545. 

15. Cal.—Los Angeles Stone Co. v. 
National Surety Co., 178 Cal. 247; 
HH os Tea) Sal fh he 

Mass.—E. I. Dupont de Nemours 
Powder Co, v. Culgin-Pace Contract- 
ing Co.;206 Mass, 585, 92 NE 1023. ” 

Mo.—St. Louis. v. Hill-O’Meara 
nay Co.,.175 Mo, A; 555, 158 SW 

Oh.—American Guaranty Co. v, 
Cincinnati Iron, ete., Co., 115 Oh. St: 
626, 155 NE 389, ; 

Tex.—Trinity Portland Cement Co. 
v. Lion Bonding, ete., Co., (Commn. 
A.) 229. SW 483 [rev (Civ, A.) 204 
Sw 1176]. 

16. Griffith v. Stucker, 91 Kan. 47, 


50, “136° P9387; St.Louis! vi> Bins 
O'Meara Constr..Co., 175 Mo. A. 555, 
158 Sw 98. i : 


“The language of a bond tendered 
in compliance with the statute will 
be construed as designed to accom- 
plish the end which the legislature 
had in view.” Griffith v. Stucker, 


supra. 

; an ts of statutes see supra 
17. E. I. Dupont de Nemours 

Powder Co. v. Culgin-Pace Contract- 

Aas. Co; 206 Mass. 585, 92 NE 


- For later cases, developments and changes in the law.see cumulative Annotations, same title, page and note number. | 
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statute should be read into the bond.18 While the 
terms and provisions of the bond cannot be enlarged 
by the statute or ordinance requiring it,1® yet, within 
the scope of the undertaking of the sureties under 
the statute, a statutory bond is to be liberally inter- 
preted in favor of laborers and materialmen.?° Also 
the bond is to be construed in connection with the 
contract,?* and it will be held to cover the payment 
of labor and material where it is conditioned gen- 
erally for the performance of the contract and the 
contract contains a provision binding the contrac- 
tor to pay for labor performed and material fur- 
nished,?? or to furnish satisfactory evidence that all 
claims of persons who have been employed on the 
work or have furnished materials therefor have been 
fully settled.22 However, a provision in the bond 
requiring the contractor to pay for labor and ma- 
terial is binding even though the contract does not 
contain such a provision.2* As the bond contains 
the last expression of the parties as to their rights 
and liabilities,?®° provisions in the specifications will 
not control where they are inconsistent with the pro- 
visions of the contract or bond.”® 

[§ 2544] (4) Persons and Claims Secured?’—(a) 
Persons—aa. In General. Sometimes the bond of a 
municipal contractor is so worded and construed, 
so far as labor and material claims are concerned, 
as to protect only the municipality by affording it 
indemnity against such claims.?* More frequently, 
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however, a bond conditioned for the payment of 
labor and material is construed not to be one of 
indemnity,?® or one of indemnity exclusively,®° but 
rather to be for the benefit and protection of labor- 
ers and materialmen,*! even though they are not 
named in the bond as parties,®? or the bond is under 
seal and they have not conferred authority upon 
the municipality by instrument under seal.?? Also a 
bond given by a subcontractor to the contractor and 
conditioned for the payment of all bills for labor 
and material is available to persons who have per- 
formed labor for, or furnished material to, the 
subcontractor,?+ even though, at the time of perform- 
ing the labor or furnishing the material, they did 
not know of the bond* and act upon the faith of 
ip.28 

[§ 2545] bb. Particular Persons. Whether a par- 
ticular person is entitled to the benefit and_pro- 
tection of a municipal contractor’s bond conditioned 
for the payment of labor and material depends upon 
whether he is within its terms;*’ and in arriving 
at this determination the terms of the bond are to 
be construed reasonably** and in conection with the 
statute or ordinance under which it was given.*? 
Some bonds, and the statutes under which they are 
given, are broad enough to protect all persons who. 
furnish labor and material for the prosecution of 
the work described in the contract,*° even though 
they do not furnish such labor and material directly 


18. Southern Surety Co. v. Klein, 
(Tex. Civ. A.) 278 SW 527. 

19. St. Louis v. Hill-O’Meara 
Constr. Co., 175 Mo. A. 555, 158 SW 
98. 

20. Fry v. P. Bannon Sewer Pipe 
Co., 179: Ind. 309, 101 NE 10. 

21. Southern Surety Co. v. Na- 
tional Lumber Co., (Ind. A.) 122 NE 
686; Standard Oil Co. v. Powell Pav., 
ete., Co., 139 S.C. 411, 138 SE 184; 
Trinity Portland Cement Co. v. Lion 
Bonding, etce., Co., (Tex. Commn, A.) 
229 SW 483 [rev (Civ. A.) 204 SW 
1176). 

ta Contract and two bonds.— 
Where a contract is predicated upon 
and refers to a prior bond, and an- 
other bond for performance of the 
contract is subsequently executed, 
the two bonds and the contract must 
be interpreted together. Dolese Bros. 
OOP Chaney, 44 Okl. 745, 145 P 
1119. : 

22. AXtna Indemn. Co. v. Indian- 
apolis Mortar, etc., Co., 178 Ind. 70, 
95 NE 706; Builders’ Lumber, etce., 


Co. v. Chicago Bonding, etc., Co., 167 


Wis. 167, 166 NW 320. 

23. Northwestern Bridge, etc., Co. 
v. Maryland Casualty Co., 171 Wis. 
526, 177 NW. 31. 


[a] “‘Pully settled’ means - paid 
and discharged.” Northwestern 
Bridge, etc., Co. v. Maryland. Cas- 


ae Co.,,171 Wis. 526, 531, 177 NW 

24. Fellows v. Kreutz, 189 Mo, A. 
547, 176 SW 1080; Toner v. Long, 79 
N. H. 458, 111 A 3113, Carl v. Rich- 
ards, 109 Okl. 210, 235 P 599. 

25. Attna Indemn. Co. v. Indian- 
apolis Mortar, etc., Ca., 178 Ind. 70, 
98 NE 706. 

26. Aitna Indemn. Co. v. Indian- 
apolis Mortar, etc., Co., supra. 

27. Who may sue on bond see 
infra § 2554. 

28. U. S.—Southern Surety Co. v. 
U. S. Cast Iron Pipe, etc., Co., 13 F. 
(2d) 833. ’ 

Ill.—Searles v. Flora, 225 Ill. 167, 
80 NE 98 [rev 127 Ill. A. 465]; Herrin 
v. Stein, 206 Ill. A. 339. 

Kan.—Coffeyville Vitrified _ Brick, 
etc., Co., v, Dudley Constr, Co., 108 
Kan. 21, 194 P 316. 

N. Y.—Eastern Steel Co. v. Globe 
-Indemn... Co.,.-.185.. App. Div, 695, 174 

~ NYS 98, “ BS utes : Pe 


Pa.—Erie v, Diefendorf, 278 Pa. 31, 
122 A 159. 

29. Alpena v. Title Guaranty, etc., 
Co., 158 Mich. 678, 1283 NW 536. 
_80. Evans, etc., Brick Co. v. Na- 
tional Surety Co. 42 S. D, 109, 173 
NW 448. 

[a] Two provisions.—Sometimes a 
bond contains two provisions dealing 
with the claims of laborers and mate- 
rialmen; one that the city is to ‘be 
indemnified against such claims, and 
the other that such claims are to be 
paid. In such case, the first provi- 
sion inures to the exclusive and di- 
rect benefit and protection of the 
city, while the second is primarily for 
the benefit and protection of laborers 
and materialmen and only indirectly 
for the benefit and protection of the 
city, and the rights acquired by 
laborers and materialmen under the 
second provision are not affected by 
the fact that.the same bond also in- 
demnifies the city. Evans, etc., Fire 
Brick Co. v. National Surety Co., 42 
S. D. 109, 173 NW 448, 

31. Cal.—Los Angeles Stone Co. v. 
eee Wiion Surety Co., 178 Cal. 247, 173 

Ill.—Chicago Bd. of Education v. 
epee? Bonding, etc., Co., 218 Ill, A. 


Ind.—4itna Indemn. Co. v. Indian- 
apolis Mortar, etc., Co., 178 Ind. 70, 
98 NE 706; Snider v. Greer-Wilkin- 
son Lumber Co., 51 Ind. A, 348, 96 
NE 960. 

Iowa.—Hay vy. Hassett, 174 Iowa 
601, 156 NW 734. 

Mich.—Alpena vy. Title Guaranty, 
ore Co., 158 Mich. 678, 123 NW 

6. 

N. H.—Toner v. Long, 79 N. H. 458, 
111. A. 311; 

S. C.—Standard Oil Co. v. Powell 
Pav....ete:, Co., 139 -S. C..411, 138 SHE 
184; Mack Mfg. Co. v. Massachusetts 
ponding, etc., Co.,,1038 S.C. 55, 87 SH 

S. D.—Evans, etc., Fire Brick Co. 
v. National Surety Co., 42 S. D. 109, 
173 NW 448. 

[a] Priority over city.—(1) Some 
authorities take the view that labor 
and material claimants have priority 
over the city in respect of their 
claims against the surety. J. H. 
McNamara,._Inc. v. McGuire, 254 
Mass. 589, 594, 150 NE 862 (‘‘Where 


the law requires one person to obtain 
security for the benefit of others, 
that person cannot himself share in 
it until those for whom he is bound 
to obtain it have had the full benefit 
intended to be secured to them .... 
the city cannot render what has been 
obtained as security under the stat- 
ute insufficient by taking so much 
for itself that the remainder falls 
short of satisfying the statutory 
beneficiaries’). (2) Other authorities 
hold that the city has priority. 
Cleveland Builders’ Supply, etc., Co. 
v. Garfield Heights, (Oh.) 156 NE 
209 


32. Chicago Bd. of Education v. 
Chicago Bonding, etc., Co., 218 Ill, A. 
20; Evans, etce., Fire Brick Co. v. 
National Surety Co., 42 S. D. 109, 173 
NW 448. 

[a] Laborers and materialmen 
may accept the promise made for 
their, benefit and thereby bring them- 
selves into privity of contract with 
the promisor. Evans, etc, Fire 
Brick Co, v. National Surety Co., 42 
S. D. 109, 173 NW 448. 

33. Mack Mfg. Co. v. Massachus- 
etts Bonding, ete., Co., 103 S, C.. 55, 
87 SE 439 (the seal may be regarded 
as surplusage, and the bond treated 
as a simple contract). 


34. Griffith v. Stucker, 91 Kan. 47, 
136. P9377. ; 
35. Griffith v. Stucker, supra. 


36. Griffith v. Stucker, supra. 

37. Philadelphia v. Maryland Fi- 
delity, ete. Co., 46 Pa. Super. 313, 
See Edison Electric Illum. Co.. v. 
Horace E. Frick Co., 221 N. Y. 1,116 
NE 369,. LRAI917F 1123 (Lien. L. 
§ 15); Merchants’ Nat. Bank v. Long, 


113 Misc, 84, 184 NYS 34 (Lien L. 
16). 
38. Philadelphia v. Maryland Fi- 
douty: etc., Co., Pa. Super. 
313. 


39. American Guaranty Co. v. 
Cincinnati Iron, etc., Co., 115 Oh. St. 
626, 155 NE 389; Philadelphia vy. 
Maryland Fidelity, etc., Co., 46 Pa. 
Super. 315. 

40. Los Angeles Stone Co. v. Na: 
tional Surety Co., 178 Cal. 247, 173 
P 79; American Guaranty Co. v. Cin- 
cinnati Iron, ete., Co., 115 Oh. St. 626, 
155 NE 389; Portland v. New Eng- 
ea Casualty Co., 78 Or. 195, 152 P 
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to the contractor;*! but the protection of other 
bonds is deemed limited to persons who deal with 
the contractor,*? or with either the contractor or a 
More specifically, the protection 
of the bond is usually,*4 but not always,*® held to 
extend to persons who perform labor for or furnish 
materials to a subcontractor, and in some eases the 
bond is held to inure to the benefit of persons who 
perform labor for a person engaged by a subcon- 


subeontractor.*? 


‘tractor,*® or who perform labor 


materials to, an agent*? or assignee*® of the con- 
tractor, or who furnish to a materialmarf materials 
in finished form which are incorporated in the build- 
ing or improvement without substantial change.‘9 
A subcontractor is within the terms and . protec- 
tion of some,°® but not all,°! bonds. 
labor and material claims may assert them against 
the bond ;°? but the rule is otherwise as to a person 
who furnishes labor and material as an assignee 
The employees of a material- 
man are not entitled to the protection of the bond,°* 
nor are persons who have performed labor for, or 


of the contractor.®3 


41. Los Angeles Stone Co. v. Na- 
tional Surety Co., 178 Cal. 247, 173 P 
79; American Guaranty Co, v. Cin- 
cinnati Iron, etc., Co., 115 Oh. St. 626, 
155 NE 389; Portland v. New Eng- 
land Casualty Co., 78 Or. 195, 152 P 


PASE 
Philadelphia v. 36 
Pa. Co. 159. 

43. St. Louis Bd. of Education v. 
;U..S. Fidelity, etc., Co. 155 Mo. A. 
109, 184 SW 18. 

44. Cal.—Panama Commercial Co. 
Vv. Tingey, 26 'Cal.'A.'576)°147' P 585; 
Williams v. Tingey, 26 Cal, A, 574, 
147 P 584, 

Kan,—Griffith v. Stucker, 91 Kan. 
‘47, 136 P 937. 

Minn.—Combs vy, Jackson, 69 Minn, 
836, 72 NW 565; Pershing v. Swen- 
son, 58 Minn. 310, 59 NW 1084; Salis- 
bury v. Keigher, 47 Minn. 367, 50 
NW 246; Sepp v. McCann, 47 Minn. 
364, 50 NW 246. 

Mo.—St. Louis v, Hill-O’Meara 
ue Co., 175: Mo,’ A. 655; 158 SW 


Okl.—Amerman y,.: State, 111 Okl. 
174, 239 P 146. 

' Pa.—Philadelphia v. Wiggins, 227 
Pa. 343, 76 A 31; Bowditch y. Gour- 
ley, 24 Pa. Super, 342. 

Tex.—Fennell vy. Trinity Portland 
Cement Co., (Civ. A.) 209 SW 796. 

Wash.—tIhrig v. Scott, 5 Wash. 
584, 32 P 466. 

{a] Statutory bond.—(1) ‘The 
weight of authority is that a con- 
tractor’s statutory bond given to se- 
cure the payment of claims for labor 
performed and material furnished in 
making municipal improvements is 
available to those who deal with sub- 
contractors.” Griffith v. Stucker, 91 
Kan. 47, 51; 186° P°937/'4'()) “It this 
were not the law, it would be very 
easy for public contractors to defeat 
the statute and perpetuate the evils 
it was designed to remedy.” Grif- 
fith v. Stucker, supra, 

45. Carolina Portland Cement Co. 
v. Carey, 145 La. 773, 82 S 887 (bond 
given by subcontractor and condi- 
tioned for the payment of subcon- 
tractors under him); Philadelphia v. 
Gourley, 36 Pa. Co. 159 [dist Bow- 
ditch v. Gourley, 24 Pa. Super, 342 
on the ground that the terms of the 
bond in that case were broader]. 

46. Portland v. New England 
Casualty Co., 78 Or. 195, 152 P 258. 


Gourley, 


47. Los Angeles Stone Co. v. Na- 
tional Surety Co., 178 Cal, 247, 1738 
Bet 

48. Hub Hardware Co. v. Avltna | 


Acc., etc,, Co., 178 Cal, 264,:173 P 81; 
French vy. Powell, 135 Cal. 636, 68 
P 92; Hines v. Consolidated Coal, 
etc., Co., 29 Ind. A. 563, 64 NE 886. 
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tractor.°* 


for, or furnish 


Assignees of 


the material is 
or in something 


49.. American Guaranty Co. ev. 
Cincinnati Iron, ete., Co., 115 Oh. St. 
626, 155 NE 389. 

50. Peo. v. Maryland Fidelity, etc., 
Co, 232° Mich... 238),.205: NW © 157; 
Horton v. Crowley Electric Co., 108 
Minn, 508, 122 NW 3812; Scheflow v. 
Bierce, 176, N.C, 91,797.Sh.16% 

[a] Construction of statute.—A 
subcontractor for public work is en- 
titled to the benefit of the bond re- 
quired. by Li, (1895) ip 757°c 354 § 1, 
as amended by L, (1897) p 566 ¢ 307 
§ 1, and-L. (1901) p 535 ¢ 321 § 1, 
providing that, before any contract 
for public work shall be valid, the 
contractor shall give a bond for the 
use of all persons who may perform 
any work or-furnish any material in 
the execution of the contract, and is 
not excluded therefrom by § 4, pro- 
viding that whoever performs any 
work or furnishes any material at 
the request of the contractor or a 
subcontractor shall be deemed a 
party in interest to the bonds, as 
that section must be read in connec- 
tion with § 1, and when so read _ it is 
clear that its purpose is not to re- 
strict § 1, but to remove any uncer- 
tainty as to the right of one who 
has furnished labor or material to a 
subcontractor which might otherwise 
arise from the fact that by § l a 
subcontractor is given an interest in 
the bond. Horton vy. Crowley Eleec- 
tric Co., 108 Minn. 508, 122 NW 83:12. 

[b] Amendment of statute.—(1) 
In some jurisdictions statutes re- 
quiring a bond did not at one time 
afford protection to subcontractors 
(Peo. v. Cotteral, 119 Mich. 27, 77 
NW 312), (2) but were subsequently 
amended so as to afford such protec- 


tion (Peo, v, Maryland Fidelity, etc.,: 


Co., 232 Mich, 238, 205 NW 157; Peo. 
v. Finn, 162 Mich. 481, 127 NW 704). 

[c] A subcontractor under a new 
contractor employed by the surety, 
who has been obliged to take over 
and complete the work, is entitled 
to the protection of the bond, Phila- 
delphia v. Maryland Fidelity, ete., 
Co., 46 Pa, Super, 313, 

51. Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 809, 101 NE 10; Kansas 
City v. McDonald, 80 Mo. A, 444; 
Philadelphia v, Madden, 23 Pa. Co. 
39. 

52. Northwestern Nat. Bank v. 
Guardian Casualty, ete., Co., 93 Wash. 
635, 161 P 478, AnnCas1918D 644. 

53. Philadelphia v.. Neill, 235 Pa. 
TUT S8cA Bib: 

54, Neary v. Puget Sound Engi- 
neering Co,, 114 Wash. 1, 194 P 830. 

55. St. Louis Bd, of Education y. 
U. S. Fidelity, etc,, Co., 155° Mo, A. 
109, 134 SW 18. 


Who is subcontractor or materialman. 
must be had to judicial definitions to determine who 
is a subcontractor where the statute under which 
the bond is given does not define the term,°® and it 
is not always easy to determine whether a particular 
person is’a subcontractor or materialman,*’ although 
at various times attempts have been made to state 
a rule by which the relation may be determined.*® 
In order to constitute a person a subcontractor he 
must not only undertake to perform the whole or a 
part of an existing contract which another person, 
with whom he contracts, is obligated to perform,°? 
but must also have knowledge of the terms and pro- 
visions of such contract®® and agree to perform in 
accordance therewith.®t A person furnishing or sup- 
plying material may be a materialman,*? although 
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furnished material to, another person who appears 
to be a mere volunteer not having any contractual 
relation or privity with the municipality or the con- 


Resort 


to be paid for in a gross sum,® 


other than money,** or although the 


[a] Bank furnishing money. — 
Merchants’ Nat. Bank y. Long, 113 
Misc, 84, 184 NYS 34 (Lien L. § 16). 
See also infra § 2546. 

56. Peo, v. Maryland Fidelity, etc., 

Co., 232 Mich. 238, 205 NW 157. 
_ “Subcontractor” defined see Build- 
ing and Construction Contracts § 2; 
Mechanics’ Liens § 154; Subcontrac- 
tor [387 Cye 340]. 

57. Peo. v. National Constr. Co., 
159 Mich. 133, 1283 NW 801; Peo. v. 
Cotteral, 119 Mich. 27, 77 NW 312. 

58. Peo. v. National Constr. Co., 
159 Mich. 133, 123 NW 801. 

59. Peo. v. Maryland Fidelity, etc., 
Co., 232 Mich, 238, 205 NW 157; Peo, 
v. National Constr. Co., 159 Mich. 
133, 123 NW 8:01. 

[a] Agreement to complete con- 
tract.—Where the city refused to 
consent to the substitution of a third 
party as principal contractor, the 
third party’s agreement with the 
principal contractor to complete the 
contract was merely an agreement to 
furnish labor and material still due 
from the contractor, and entitled the 
third party as a subcontractor to 
recovery against the contractor’s 
surety upon the contractor’s failure 
to pay. Northwestern Bridge, ete., 
Co, v. Maryland Casualty Co., 171 
Wis, 526, 177 NW 81, 

60. Peo. v. Maryland Fidelity, 
etc,, Co., 232 Mich. 238, 205 NW 157. 

61. Peo. v, Maryland Fidelity, etc., 
Co., supra. 

[a] Special manufacture to con- 
form to plans and specifications.—A 
person is a subcontractor rather than 
a materialman where he undertakes, 
under a contract with the contractor 
for a lump sum of money, to manu- 
facture, specially according to the 
plans and specifications, which call 
for original forms and ornamenta- 
tions, all the material of a certain 
kind required in the building. Peo. 
v. Cotteral, 119 Mich. 27, 77 NW 312 
{[foll Peo. v. Banhagel, 151 Mich. 40, 
114 NW 669]. 

62. Peo. v. National Constr. Co., 
159 Mich, 133, 123 NW 801. 

[a] A person who supplies brick 
to a contractor is a materialman, 
Staffon v. Lyon, 104 Mich. 249, 62 
NW 354; Avery v. Ionia County, 71 
Mich. 538, 39 NW 742; Philadelphia 
v. Neill, etc., Sav.,-ete., Co., 211 Pa. 
353, 60 A 1033, 

63. «Peo. v. Collins, 112 Mich. 605, 
71 NW _ 153; Peo. .v. Powers, 108 
Mich, 339, 66 NW 215. : 

64 Kansas City v. Davidson, 154 
Mo. A. 269, 183 SW 365 (where dirt 
for filling purposes was to be paid 
for by grading the land from which 
the dirt was taken). °- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nate number, 
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material is furnished under a contract® secured by 
a bond,®* and the contract provides that the ma- 
terial shall be delivered on the work as directed and 
required,®? and that rejected material shall be re- 
placed.®® 

[§ 2546] (b) Claims—aa. In General. There is 
considerable divergency of holding, in respect of ma- 
terials, as to what claims are covered and_pro- 
tected by the bond of a contractor for a municipal 
improvement conditioned for the payment of labor 
and materials.°® This divergence is sometimes ex- 
plainable on the ground that the terms of. some 
bonds, and the statutes under which they are given, 
are broader than those of others,’® but it is also 
sometimes due to the adoption by some courts of a 
strict construction and by others of a liberal con- 
struction,’+ or to the tendency of some, although not 
other, courts to follow the rules applicable in cases 
arising under mechanics’ lien statutes.72 The bond 
does not necessarily cover all materials furnished 
to the contractor.7? According to some authorities 
a claim for materials is brought within the bond 
where it appears that materials of a kind appropri- 
ate for use in the performance of the contract were 
sold and delivered to the contractor for the pur- 
pose of being used in the execution of the con- 
tract,’ without a showing that they actually entered 
into the construction of the improvement.7®> Other 
authorities, construing bonds containing broad terms, 
hold that the bonds cover all materials used and em- 
ployed in the performance of the work;7° but accord- 
ing to still other authorities, material furnished 
comes within the bond only when it is used in the 
work or improvement in the sense that it actually 
enters into the work done,’* or is consumed, or sub- 


65. Builders’ Lumber, etc., Co. v.|120 AmSR 619. 
Chicago Bonding, etc., Co., 167 Wis. 76. Hilton v. 
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stantially consumed, in doing it.78 A claim for serv- 
ices performed by an employee of the contractor 
after the work covered by the contract has been 
fully performed, paid for, and officially accepted 
by the city authorities, is not within the bond.”? 

Lease or sale. Material may be held to be fur- 
nished where the written instrument under which it 
is supplied, although called a lease, has every ele- 
ment of a contract of sale.8° 

A royalty or license charge for'the use of a pat- 
ented material or process comes within the term 
‘‘material’’ liberally construed.®+ 

Transportation of materials. A claim for hauling 
materials a short distance in order to prosecute and 
accelerate the work is within the bond.’? It has 
been both affirmed®* and denied®* that the freight 
charges of a railroad or traction company for trans- 
porting materials from another point to the place of 
construction is within the terms of the bond. 

Money loaned or advanced to the contractor is 
not within a bond rendering the surety liable for 
unpaid claims for labor or material.8° In some ju- 
risdictions the rule is applicable even though the 
money is loaned for the purpose of paying for labor 
and material,8° but in other jurisdictions it is held 
otherwise®’ where the money is used in the payment 
of labor, material, or supplies consumed in the con- 


| struction of the work or improvement,®* although 


not where the money is employed to pay for ma- 
terial which becomes a part of the equipment of the 
contractor.®® 

[§ 2547] bb. Lienable and Nonlienable Claims. 
The protection of the bond extends to claims which 
are lienable®® or which would be lienable if the im- 


“The right to use the patented ma- 


Constr. | terial or process is as essential to the 


167, 174, 166 NW 320. ; 

“The only thing plaintiff did was 
to furnish the contractor with cer- 
tain materials entering into the con- 
struction of the paving. It is clearly 
one of those protected by the. bond. 
The fact that the materials were 
furnished pursuant to written con- 
tract does not affect its status as a 
materialman nor convert it into what 
is generally understood by the term 
‘subcontractor,.’” Builders’ Lumber, 
etc., Co. v. Chicago Bonding, etc., Co., 
supra. 

66. Neary v. Puget Sound Engi- 
neering Co., 114 Wash. 1, 194 P 839. 

67. Neary v. Puget Sound Engi- 
neering Co., supra. ~— 5 

68. Neary v. Puget Sound Engi- 
neering Co., supra. 

69. See infra text and notes 70- 
78; and §§ 2547, 2548. 

70. See infra text and notes 76— 
78; and §§ 2547, 2548. ; 

7%. U.S. Fidelity, etc., Co. v. Cali- 
fornia-Arizona Constr. Co., 21 Ariz. 
172, 186 P 502. ; 

72. U.S. Fidelity, ete., Co. v. Cali- 
fornia-Arizona Constr. Co., supra, 

LLhienable and nonlienable claims see 
infra § 2547. 

Mrechanic’s lien for materials see 
Mechanics’ Liens §§ 60-69. ; 

73. U.S. Fidelity, etc., Co. v. Cali- 

fornia-Arizona Constr. Co., 21 Ariz. 
172° 186).P 502, 
_ [a] Materials not complying with 
the specifications referred to in the 
contract and bond are not within the 
pond, Kidd vy. Jacksonville, (Fla.) 
107 S 677. ; 

74. Red Wing Sewer Pipe Co. v. 
Donnelly, 102 Minn. 192, 113 NW 1, 
120 AmSR 619; Philadelphia v. Jack- 
son, 280 Pa. 819, 124 A 446 (dealing 
with a bond given under an ordi- 
naneeé more comprehensive than a 
pertinent permissive statute). 
~ 75. Red Wing Sewer Pipe Co. v. 
Donnelly, 102 Minn. 192, 113 NW 1, 


Co., 202 Mo. A. 672, 216 SW 1034. 

77. U.S. Fidelity, etc., Co. v. Cali- 
fornia-Arizona Constr. Co., 21 Ariz. 
172, 186 P 502. 

[a] Incorporation by municipality. 
—The bond covers materials ordered 
by the contractor and actually used 
and incorporated in the structure by 
the municality which completed the 
work after the abandonment thereof 
by the contractor. Ludlow Valve 
Mfg. Co. v. New York Fidelity, etc., 
Co., 114 Kan. 151, 217 P 282 (where 
the municipality completed the work, 
not under any provision of the con- 
tract, but under: general rules of law 
entitling it to do so). 

78. U.S. Fidelity, etc., Co. v. Cali- 
fornia-Arizona Constr. Co., 21 Ariz. 
172, 186 P 502, And see cases infra 
this note. 

[a] Explosives necessarily used by 
the contractor in performing the work 
are “materials” covered by the bond. 
E. I. Dupont de Nemours Powder Co. 
v. Culgin-Pace Constr. Co., 206 Mass. 
585, 92 NE 1028; Kansas City v. 
Youmans, 213 Mo. 151, 112 SW 225. 

[b] Lumber furnished for con- 
crete forms is material furnished in 
the erection of the building, within 
the protection of the bond, where it 
is provided for in the contract and 
specifications and where, by its use, 
it is rendered worthless for any other 
purpose and is in effect consumed. 
Peo, v. U. S. Fidelity, etc., Co., 238 
Mich. 326, 213 NW 68. 

79. Southern Surety Co. v. Wil- 
liams, 36 Ga. -A. 692,137. SE 861 
(services in gathering up and look- 
ing after the contractor’s machinery 
and shipping it-.to the next place 
where the contractor was expected to 
need it). 

so. U.S. Fidelity, etc., Co. v. Cali- 
fornia-Arizona Constr, Co., 21 Ariz. 
172, 192, 186 P 502. 

Gl. U.S. Fidelity, etc., Co. v. Cali- 
fornia-Arizona Constr. Co., supra. 


carrying out of the contract as the 
physical ingredients used in the per- 
formance of the work. Within the 
terms of the statute and the bond 
liberally construed, a charge of this 
kind is therefore as much ‘material’ 
as the tangible, physical articles en- 
tering into the composition of the 
completed work and comes within the 
character of indebtedness secured by 
the terms of the bond.’ U. S, Fi- 
delity, etc., Co, v. California-Arizona 
Constr. Co., supra, 

82. Portland v. New England Cas- 
ualty Co., 78 Or. 195, 152 P 253 (the 
claim is for labor directly connected 
with, and essential to, the work of 
construction). 

83. Kansas City v. Southern Sure- 
ty Co., (Mo. A.) 219 SW 727. 

84. Union Tract. Co. v. Kansas 
Casualty, ete., Co., 112 Kan. 774, 213 
P 169, 30 ALR 464. 

85. Southern Surety Co. v. J. R. 
Holden Land, ete., Co., 14 F. (2d) 411; 
“Etna Trust, etc., Co. v. Nackenhorst, 
188 Ind. 621, 122 NE 421, 123 NE 
353, 125 NE 213; Lion Bonding, etce., 
Co. v. Paris First State Bank, (Tex. 
Civ. A.) 194 SW 1012. See Merchants’ 
Nat. Bank v. Long, 113 Misc. 84, 184 
NYS 384 (recognizing rule), 

86. Southern Surety Co. v. J. R. 
Holden Land, etc., Co., 14 F. (2d) 411; 
Bufaula First Nat. Bank v. Southern 
Surety Co., 61 Okl. 308, 161 P 539; 
Lion Bonding, etc., Co. v. Paris First 
State Bank, (Tex. Civ. A.) 194 SW 1012. 

87. Puget Sound State Bank v. 


Gallucci, 82 Wash, 445, 144 P 698, 
AnnCas1916A 767. 
88. Title Guaranty, ete, Co. v. 


Hoquiam First Nat. Bank, 94 Wash. 
55, 162 P 23, 

89. Title Guaranty, ete. Co. v.: 
Hoquiam First Nat. Bank, supra. 
hg Chaffin v. Nichols, 211 Ill. A. 

Lien on money due contractor see 
infra § 2621. 
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provement was of a private nature,®! and, according 
to some authorities, it is limited to ‘claims which 
would be lienable if the work or improvement was 
private in nature,®* but other authorities, while 
recognizing that the purpose of statutes requiring 
a municipal contractor to give a bond conditioned 
for the payment of labor and material is to afford 
laborers and materialmen security in lieu of the 
mechanies’ liens which would exist if the improve- 
ment was not ofa public nature,®* take the posi- 
tion that the claims enforceable against the bond 
inelude all which are within the terms of the con- 
tract and bond,®* and are not necessarily limited to 
those which would be lienable if the improvement 
was of a private character.®® 

[§ 2548] cc. Tools, Appliances, or Other Equip- 
ment. As a general rule the bond does not cover 
the ‘furnishing of tools, machinery, appliances or 
other equipment used by the contractor in perform- 
ing the work,®* regardless of whether such equip- 
ment is®? or is not®® destroyed, consumed, broken, 
worn out or rendered valueless in the prosecution 
of the work. Thus it is sometimes held that the 
bond does not cover lumber used in covering earth 
or holding it in place temporarily during the con- 
struction ;°® but under the broader terms of some 
bonds, a contrary conclusion is reached.* Also it is 
held that the bond does not cover repairs of equip- 
ment;? but there is authority to the contrary.* A 
claim for rentals for the use of engines or machin- 
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[§§ 2547-2549 


ery is not within the bond,‘ unless the bond is, so 
worded as to cover supplies.5 At any rate the bond 
does not cover rental of equipment for a period of 
time during which it is not used in prosecuting the 
work under the contract,’ or is used by another 
contractor completing the work under an independ- 
ent contract.’ It has been variously held that coal! 
furnished to a contractor or subcontractor for use 
as a fuel in operating a steam shovel, dredge or 
other engine or machine is® or is not® within the 
terms of the contractor’s bond. The furnishing of 
teams with drivers,!° or feed for horses, is within 
the protection of some bonds. 

[§ 2549] (5) Liability and Obligation of Sure- 
ties; Defenses.12 In the absence of defects in the 
bond sufficient to avoid liability,1® the*sureties on 
the bond of a contractor fora municipal improve- 
ment containing a condition that the contractor shall 
pay for labor or materials are lable for a breach 
of such condition.14 The liability of the sureties 
or guarantors is continuing’ in that it attaches as 
each item of labor or material is performed or fur- 
nished'® and is not terminated until all labor and 
material within the scope of the bond or guaranty 
are fully paid for;7 but the sureties are not bound 
until the bond is delivered to some lawful party 
for the benefit of the laborers and materialmen 
for whom it was made.1® A limitation of the amount 
of ultimate liability applies to the amounts which 
the sureties or guarantors,!® as distinguished from 


91. E. I. Dupont de Nemours;686; Kansas City y. Youmans, 213 | 575. 
Powder Co. v. Culgin-Pace Constr.|Mo. 151, 112 SW 225. 6. Portland v. O’Neill, 98 Or, 162, 
Co:, 206 Mass. 585, 92 NE 1023; 98. Sherman y. American Surety | 192 P 909. 


Co., 178 Cal, 286, 17 
Surety Co. y. 
(Ind. A.) 122 
tail Lumber 
EUG. Co. 


Royal Indemn. Co. v. Day, etc., Co., 
114 Oh. St. 58, 150 NE 426, 44 ALR 
374. 

Claims for which mechanic’s lien 
may be asserted see Mechanics’ Liens 


National Lumber Co., 
NE 686, 689; City Re- 
Co. v. Title Guaranty, 
72 Wash, 300, 130 P 345. 


3 P 161; Southern 7. Citizens’ Nat. Bank v. Republic 
Casualty Co., (Wis.) 213 NW 661. 

8. Hilton vy. Universal Constr. Co., 
202 Mo. A, 672, 216 SW 1034; Pitts- 


burg Coal Co. vy. Southern Asphalt, 


56-77. 
paige. Massachusetts Bonding, etc., 
Co. v. Chouteau Trust Co., 264 Fed. 
793, 1 F. (2d) 136; Loonie v. Wilson, 
933 Mass. 420, 124 NE 272; Mer- 
chants’ Nat. Bank y. Long, 113 Misc. 
84, 184 NYS 34; Neary. v. Puget 
Sound Engineering Co., 114 Wash. 1, 
194 P 830. Contra Mitchell v. Berlin- 
McNitt Co., 91 Wash. 582, 158 P 264; 


National Surety Co. v. Bratnober 
Lumber Co., 67 Wash. 601, 122 P 
oats 


93. See supra § 2540. 

94. Hilton v. Universal Constr. 
Co., 202 Mo. A, 672, 216 SW 10384 
(dealing with a bond broader than 
required by statute). 

95. Hilton v. Universal Constr, 
Co., supra. 

96. Ariz.—U. S. Fidelity, etc., Co. 
v. California-Arizona Constr. Co., 21 
Ariz. 172,186 P 502. 


Ind.—Southern Surety Co. v. Na- 
tional Lumber Co., (A.) 122 NE 
686. 


Tlowa.—Empire State Surety Co. v. 
Des Moines, 152 Iowa 5381, 131 NW 
870, 132 NW 837. 

Mo.—Kansas City v. Youmans, 213 
Mo. 151, 112 SW 225. 

N. Y.—Beals v. Fidelity, etc., Co., 
178 N. Y. 581, 70 NE 1095. 


Oh.—Royal Indemn. Co. v. Day, 
etc., Co., 114 Oh. St. 58, 150 NE 426, 
44 ALR 374. 


“Material intended for and actually 
used as an implement or device in 
performing the work and constitut- 
ing a part of the contractor’s per- 
manent equipment is not the kind 
of material for which a recovery can 
be had upon a bond given under the 
provisions of the statute.’ U. §S. 
Fidelity, etc., Co. v. California-Ari- 
zona Constr. Co., 21 Ariz, 172, 184, 
186 P 502, 

97. Southern Surety Co. v. Na- 
tional Lumber Co., (Ind. A.) 122 NE 


“No action can be maintained upon 
a contractor’s bond, providing for the 
payment for all materials used in 
Such construction, where the ma- 
terials furnished and ‘used consti- 
tuted an appliance, which, though 
employed in the work, survive its 
performance, and can be used upon 
other contracts.” Southern Surety 
Co. v. National Lumber Co., supra. 

[a] For example, the bond does 
not cover ties which were used on a 
temporary narrow gauge railway, but 
which were also actually used in the 
performance of three other contracts 
and were finally disposed of at a 
bankrupt sale. City. Retail Lumber 
Co, v. Title Guaranty, 6te., 3 C0331 02 
Wash, 300, 130 P 345. 

99. U.S. Fidelity, et¢., Co. v. Cali- 
fornia-Arizona Constr. Co., 21 Ariz. 
172, 186 P 502; Southern Surety Co, 


v. National Lumber Co., (Ind, A.) 
122 NE 686. 
1. Hilton v, Universal Constr. Co., 


202 Mo. A, 672, 216 SW 1034. 

2. Alpena v, Title Guaranty, etc., 
Co., 159 Mich, 329, 834, 123 NW 1127; 
Standard Boiler Works y. National 
Surety Co., 71. Wash, 28, 127 P 5738, 
43 LRANS 162. 

3. Stryker vy. Toliver, ete., Mer- 
cantile Co., 77 Colo. 347,236 P 993; 


Fidelity, etc., Co. v. Charles Hege- 
wald Co,, 144 Ky. 790, 139 SW 975. 
4. Royal Indemn. Co. v. Day, ete., 
Co., 114. Oh. St. 58, 150 NH 426, 44 
ALR 374; Southern Surety Co. v. 
Municipal Exeavator Co., 61 Ok1l. 
215, 160 P 617, LRAI917B 558 


(trenching machines). ° 

5. Sherman v. American Surety 
Co., 178 Cal. 286, 1738 P 161; Title 
Guaranty, ete., Co. v. Hoquiam First 
Nat. Bank, 94 Wash: 55, 162 P. 23; 
National Lumber, etc., Co. v. Title 
Guaranty, etc., Co., 85 Wash. 660, 149 
P 16; Hurley-Mason Co, v. American 
Bonding Co., 79 Wash. 564, 140 P 


SSS 


ete., Co., 138 Tenn. 154, 196 SW 490; 
National Surety Co. v. Bratnober 
Lumber Co., 67 Wash. 601, 122 P 337. 

9. Alpena v. Title Guaranty, etc., 
Co:, 168 Mich. 350, 134 NW _23; 
Patera, v. Malone, 214 Pa. 90, 63 

10. National Surety Co. v. Brat- 
Bayes Lumber Co., 67 Wash. 601, 122 

11. Stryker v, Toliver, etc., Mer- 
cantile Co., 77 Colo. 347, 236 P 993; 
Portland v. New England Casualty 
Co., 96 Or, 48, 189 P 211: National 
Surety Co. v. Bratnober Lumber Co., 
67 Wash. 601, 122 P 337 (bond cover- 
pe a ee! and supplies). 

e enerally see Principal an 
Surety [32 Cye 149]. : 

13. See cases infra this note. 

[a] Bond executed in wrong name. 
—Where street contractor’s bonds 
are executed in the name of the con- 
tractor’s son instead of the contract- 
or, the sureties are not liable to ma- 
terialmen. Los Angeles Line Co, Vv. 
Withers, 185 Cal. 342, 197 P 89, 

[b] Failure to approve bond.— 
Where a bond is delivered to a city 
to secure persons furnishing labor or 
materials for use under a certain 
contract for the construction of a 
municipal improvement, the sureties 
cannot avoid liability by showing 
failure of the city authorities to 


ap- 

prove the bond. Peo. v. Carroll, 161 
Mich, 233, 115 NW 42. : 

14. Bay City v. Sandberg, 8 
268, 163 P 444. sae 

15. Kansas City v. Youmans, 213 
Mo. 151,112 SW 225. 

16. Kansas City vy. Youmans, su- 
pra. 

17. Kansas City v. Youmans, su- 
p 


ra, 

18. Chicago Bridge, etc., Works vy. 
Walker, 120 Okl, 244, 251 P 478. 

19. Kansas City v. Youmans, 213 
Mo. 151, 112 SW 225. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Fe 


§ 2549] 


the principal,?° are compelled to pay. A provision 
that materialmen shall be paid ‘‘promptly’’ means 
that their bills shall be paid at maturity. How- 
ever, some statutes imposing penalties for refusal 
to pay promptly are deemed inapplicable.22 In de- 
termining whether the sureties have ever been liable 
on the bond, or whether they have been released or 
discharged from liability, it must be borne in mind 
that the bond is for the benefit of laborers or ma- 
terialmen rather than the city,?* and that it is 
conditioned for the payment of labor and material 
rather than for the performance of the contract be- 
tween the contractor and the municipality,”* the 
bond being an independent contract in this re- 
spect.2° Hence questions relating to the contract 
between the contractor and the city are imma- 
terial;?° the right of action of laborers or material- 
men is not affected by any act or omission of the 
city ;°7 and matters which are sufficient to avoid, re- 
lease, or discharge liability on a bond for faithful 
performance of the contract?® may not be sufficient 
to relieve the sureties from lability on a bond for 
payment of labor and materials.2® Thus the in- 
validity of the contract between the municipality 
and the contractor is not a defense to sureties in 
an action against them by laborers or materialmen,®° 
unless, it is held, plaintiff performed the labor or 
furnished the materials in question with actual,** 
as distinguished from constructive,** knowledge of 
the facts rendering the contract illegal. Also the 
sureties are not released or discharged from liabil- 
ity by a change in the contract made after the execu- 
tion of the bond and without the knowledge of the 
sureties;** the furnishing of materials after the 
expiration of the time for completing the con- 
oe Kansas City y. Youmans, su- 
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the surety, which, in effect, is an ex- 
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tract®4 or after an unauthorized extension of the 
time of completion;?> acceptance of the work by. 
the municipality ;°¢ failure of the municipality, be- 
fore accepting the improvement, to require evidence 
that the contractor has paid laborers and material- 
men 3°" settlement by the city with the contractor ;*8 
payments by the city directly to laborers and ma- 
terialmen instead of to the contractor, as provided 


by the contract ;*® the fact that the municipality has 


withheld sufficient funds to pay a materialman’s 
claim ;*° the furnishing of material after the contrac- 
tor has defaulted in making certam agreed pay- 
ments ;*" the execution by the contractor, without 
the knowledge of the sureties, of a note for the bal- 
ance due a materialman;*? or by other efforts by 
plaintiff to collect the debt *? which do not result 
in full satisfaction thereof.44 Payments by: the 
contractor to a subcontractor do not discharge or 


‘diminish liability on the bond to persons who have 


performed labor for, or furnished material to, the 
subcontractor ;**° but of course the lability of the 
surety 1s reduced by actual payments for materials 
made directly by the contractor to the person fur- 
nishing the materials.4* Where a person has fur- 
nished materials to a contractor for several: jobs, 
including one for a city, and has applied payments 
to jobs other than the ones from which they were 
derived, the surety is not entitled to credit for 
money derived from, but not applied to, the city job, 
in the absence of a showing that the misapplications 
do not offset each other.** 

Liability of surety company as principal Where 
a surety company joins with the contractor in giving 
a bond which, by its express terms, creates a joint 


and several obligation, each obligor is separately and 


ete., Co, ‘178: Cal, 264, 178 P 


oy Hence payments by the prin- 
cipal do not pro tanto discharge the 
sureties or guarantors. Kansas City 
213 Mo. 151, 112 SW 

225 


21. Pendleton vy. Jeffery, 95 Or. 
447, 188 P 176. 

22. Kimball v. Parks, 151 Tenn. 
103, 268 SW 117; Bristol v.. Bost- 
wick, 146 Tenn. 205, 240: SW 774. 

23. See supra § 0544. 

24. Bond for performance of con- 
tract see supra §§ :2535-2538. 


v. Youmans, 


25. Los Angeles Stone Co. v. Na-' 


tional Surety Co., 178 Cal. 247, 173 
P 79 [foll C. C: Harris; Oil Co. Vv. 
Standard Constr., ete., Co., 178 Cal. 
810, 173 P 83], 

Separate conatsions in same bond 
see supra § 2 


26. Los Aeecles, Stone Co, v. Na- 


tional Surety Co.; 1%78-Cal, 247, 173 


Pbigos 
30, 33-36, 38. 

27. AStna Indemn. Co. v. Indian- 
apolis Mortar, ete., Co., 178 Ind. 70, 
98 NE 706,. ; 

28. See supra § 2537. 

29. See infra text and notes 30, 
33-38. 

30. Kansas City Hydraulic eee 
Brick Co. v. National. Surety Co.,; 167 
Fed. 496, 93 CCA 132 [rev 157 Fed. 
620]; Kansas City “Hydraulic Press 
Brick Co. v. National Surety Co., 149 
Fed. 507; Hub ‘Hardware Co. vy, 
AOtna Acc., ete., Co., 178 Cal. 264, 173 
P 81; Los Angeles Stone Co. v. Na- 
tional Surety Co., 178 Cal..247, 173 P 
79; Tulsa Rig Reel, etc., Co. v. Han- 
sel, 69 Okl, 151, 170 P 512. 

fa] Reason for rule.—‘The ques- 


-tion as to whether the contract un- 


der which the work is done be a 
valid one i ..-.is no concern of’ the 


persons furnishing materials for the 


» work. 
-in the -proeedure -or- defects..-which.. 


Unaffected «by irregularities 


render .the contract. void, the .mate- 
rialman may look to the covenant of 


And see.infra text and notes 


press promise in case of ‘failure so 
to do by the principal to pay any 


and all debts of the contractor in so. 


far as they are incurred for labor 
and materials furnished in perform- 
ing the work. (French v, Powell, 
135 Cal. 636, 68 P 92.) Otherwise, 
and ‘if the sureties on the bond can 
defeat the claims of laborers and 
materialmen because of irregulari- 
ties in the making of the contract 
referred to in the bond, it follows 
that every man who contemplates 
selling a foot of pipe to a contractor 
and every laborer before commenc- 
ing work with his shovel’ must em- 
ploy counsel learned in the law to 
ascertain whether the corporation 
counsel has properly performed his 
duties,’ verify the statement of ‘the 
surety that the contract, reference 
to. which is made in the’ bond, is 


valid and binding, and see that it: is | 


faithfully performed, (Bell v. Kirk- 
land, 102 Minn.’ 213, 113.NW,, 271, 120 
AmSR §21,, ds LRANS. 793.) ~Obvi-4 
ously, to so interpret’ the statute 
would defeat the purpose’ of its en- 
actment.” Los Angéles Stone Co. vy. 
National” Surety Co:, 178 Cal. 247, 
250; 173 .P 78, 80. 

31. National Surety Co. v. Kansas 
City Hydraulic Press Brick Co., 73 
Kan. 196, 84 P 1034. 

[a] Illustration.— Where the con- 
tract is void because opportunity for 
free competition in the purchase of 
materials was not given, persons fur- 
nishing labor or materials with 
knowledge of the facts cannot re- 
cover as against the surety of the 
contractor upon a bond ‘furnished by 
him. National Surety Co. v. Kansas 
City Hydraulic Press Brick Co., 73 
Kan. 196, 84 P 1034. 

‘92. New York National Surety Co. 

Wyandotte Coal, etc., Co., 76 Kan. 
S14, Geer del Ll 


33. Otis El. Co. v, Long, 238 Mass. 


257,130 NE 265. , 
34, ‘Hub - Hardware Co. 'v, Atha 


Acc., 
81 


35. Los Angeles Stone Co. Vv. Na- 
tional Surety Co., 178 Cal. 247, 173°P 
TOP SP LoleaC sec: ‘Harris Oil; Co.. v. 
Standard Constr. etc., Co., 178 Cal. 
810, 173 P 83}. 

36. Adtna Indemn. Co. v. Indian- 
apolis Mortar, etc., Co., 178 Ind. :70, 
98 NE 706 [foll ‘American . Fidelity 
Co. v. East Ohio Sewer Pipe Go.) .53 
Ind. A, $35,°101 ‘NE 671}... -< 

37. AXtna Indemn. Co. v. ‘Indian- 
apolis Mortar, etce., Co., supra [foll 
American Fidelity "Co. v. East Ohio 
Sewer Pipe Co., supra]. 

38." Philadelphia V: Stewart, 201 
Pa: 526, 51 A384 

[a] ‘antmorised payments. by the 
municipality to the contractor or his 
assignee do not release the suréty. 
Bristol v. Peau 146 Tenn. 205, 
240° SW 77 

39... Peo. 4 Uv. S. Fidelity, etc., Co., 
238 Mich. 326, 213 NW 68 + 

40. West) Duluth -v. ‘Norton, » 57 
Minn, 72, 58 NW 829. uN 

41.. Builders’ ‘Lumber, ‘ete., Co. v. 
Chicago Bonding, ete., Co., 167 Wis. 
167, 166 NW 320. , 

42. Peo. v. Bowen, 187 Mich: 257, 
153 NW: 672: i 

43. Pendleton v. 95° Or. 
447, 188 P 176. 

44. Northwestern Bridge, etc., Co. 
v. Maryland Casualty Co., 171 ‘Wis. 
a 177 NW t 
5. Peo. v. Schewe, 210 Mich. 505, 
117 NW 991; St. Louis vy. Hill- 
O’Meare Constr. Co., 175 Mo. A. 555, 
158 SW 98. 

[a] It is the duty of the con- 
tractor, before paying a subcontrac- 
tor, first to make inquiry as to the 
subcontractor’s debts for labor and 
material. Peo. v. Schewe, 210 Mich. 
505, 177 NW 991. 

46. Southern Surety Co. v. J. 


Jeffery, 


Holden Land,-ete., Co. 14 F, (ay 
411. 

47, ‘Kimball “v, Parks, 151 Tenn. 
103; 268 “SWh ttt as 
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‘directly liable to such persons as may furnish labor 
or material,*® although as between themselves the 
contractor is the principal debtor and the surety 
company is a surety only.4® However, an ordinary 
statutory bond does not make the surety company a 
joint principal with the contractor.°° 

Interest®! has been allowed against the surety, in 
some cases, from the date of the filing of the claim,®? 
and in others from the date of the filing of an inter- 
vening petition,®* or thirty days after the claim 
became due and payable.:>* 

[§ 2550] (6) Actions®>—(a) In General. In en- 
forcing a bond given by a contractor for a municipal 
improvement and conditioned for the payment of 
laborers and materialmen, applicable charter or 
statutory requirements must be followed.°® Several 
claims assigned to one person may be sued on in a 
single action.*” In some instances a court of equity 
is held to have jurisdiction of a suit on the bond.*® 

[§ 2551] (b) Conditions Precedent®°—aa. In Gen- 
eral. A demand on the sureties for payment is not 
a condition precedent to an action on the bond.®° 
Also where materials have been furnished to a sub- 
contractor, a prior suit against the subcontractor is 
not a condition precedent to a suit against the 
surety.®t 

[§ 2552] bb. Giving Notice, Furnishing Statement, 
or Filing Claim. Service upon the surety of a writ- 
ten notice stating the nature and amount of the 
claim, and the date of the furnishing of the last item, 
is a condition precedent to an action on the bond 


48. In re American Product Co.,|v. Long, 79 N. 
224 Wed. 401, 140 CCA 87 [rev 222 59. 
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Generally see Bonds §§ 141- 


[$§ 2549-2552 


when required by an applicable and unrepealed char- 
ter or statutory provision,®? but not when not re- 
quired by the bond, contract, charter, or statute.® 

Under a statute requiring notice to be given to is 
general contractor by a person who has furnished 
materials, supplies, or provisions to a subcontractor 
or his agent,®* notice must be given, by a person who 
has let a truck or team for hire, but not by a 
person who has performed labor by himself and his 
truck or-team at a stated consideration for a fixed 
period of time.** In the absence of such a require- 
ment, notice need not be given the contractor of the 
furnishing of materials to a subeontractor.** In a 
few jurisdictions the statutes require a subcontractor 
to give notice to a municipal board that he is a sub- 
contractor for a specified part of the work®*® and 
to notify the principal contractor that he has given 
notice to the municipal board.®® A few statutes re- 
quire a person furnishing materials to furnish the 
sureties, within a specified period of time after 
acceptance of the work, a statement of the amount 
due,’® but compliance therewith is unnecessary when 
impossible,7+ as where, owing to the abandonment 
of the contract by the contractor before comple- 
tion, the work is never accepted."? Under the pro- 
visions of a number of statutes, the filing of a no- 
tice or claim with a municipal officer or board within 
a specified period of time after the completion of 
the contract, work, or improvement is a condition 
precedent to an action on the contractor’s bond by 
a laborer, materialman, or subcontractor.7* How- 


Fed. 126, and app dism 239 U. S, 637, 
241 U. S. 638, 36 SCt 445, 60 L. ed. 
480, 1215]. 

49. In re American Product Co., 
supra. 

50. Pasco v. Pacific Coast Casualty 
Co., 101 Wash, 496, 172 P 566. 

51. See generally Bonds § 242; 
Principal and Surety [32 Cye 119]. 

52. Puget Sound State Bank v. 
Gallucci, 82 Wash, 445, 144 P 698, 
AnnCasl1916A 767. 

53. Otis El. Co. vy. Long, 238 Mass. 
257, 180 NE 265. 

54. Standard Oil 


Co. v. Powell 


tg ete., Co., 139 .S.) C.,,411, 138 SH 

184. 

reece Generally see Bonds §§ 137- 
56. Cal.—French vy. Powell, 135 

Cal, 636, 68 P 92. 
Iowa.—Whitehouse vy. American 


i ined Co., 117 Iowa 328, 90 NW 
127 


Minn.—Grant v. lSBerrisford, 94 
Minn. 45, 101 NW 940, 1133; Tomp- 
kins as Forrestal, 54 Minn. 119, 55 
NW 8 

Mo. ean City v. McDonald, 73 
Mo, A, 439. 

Pa.—Underwood v. Gendell, 18 Pa. 
Dist. 633. 

Wash:.—Huggins v. Sutherland, 39 
Wash. 552, 82 P 112. 


57. Chaffin v. Nichols, 211 Ill, A. 
109. 
58. See cases infra this note. See 


also Bonds §§ 146, 147. 

{a] Thus (1) a court of equity 
has jurisdiction of a suit on the 
bonds of an insolvent contractor to 
recover for materials furnished, 
where other creditors are interested 
and a complicated accounting is nec- 
essary. Dewey Portland Cement Co. 
v. Texas Bldg. Co., 234 Fed. 622, 148 
CCA 388, (2) Subcontractors who 
furnished labor or material can en- 
force in equity a provision in the 
bond given by the contractor that he 
will pay for all labor and materials 
furnished, although ‘they cannot en- 
force such provision at law. Toner 


143. 

60. Live Oak Lumber Co. y. Farr, 
28 Cal. A. 641, 153 P 741. 

61. Williams vy. Tingey, 26 Cal, A. 
574, 147 P 584, 

62. Architectural 
v. National Surety Co., 115 Minn. 382, 
132 NW. 289 [aff 226 U. S. 276, 83 
SCt 17, 57 L, ed. 221]. 

[a] Application of statute chang- 
ing requirements.—As notice is re- 
quired aS a condition precedent to 
the action, but not to the creation of 
the obligation, a statute changing 
the requirements as to notice affects 
only the remedy provided for the 
enforcement of the bond, and is ap- 
plicable to claims arising after its 
enactment on bonds given prior to its 
enactment, Architectural Decorat- 
ing Co. v. National Surety Co., 115 
Minn. 382, 132 NW 289 [aff 226 U. S. 
226,768 SOt il Got tn 6G.) 22t). 

[b] Sufficient notice.—An itemized 
and verified statement of account, 
indicating the job out of which the 
charges arise and stating the date of 
the last item, is sufficient notice. 
Clow v. A. W'. Scott Co., 162 Minn. 
501, 203 NW 410, 

{c]) Service upon an agent with 
apparent authority to receive notice 
is binding upon the surety. Clow v. 
A. W. Scott Co., 162 Minn. 501, 203 
NW 410. 

63. Attna Indemn, Co. v, Indian- 
apolis Mortar, ete., Co., 178 Ind. 70, 
98 NE 706; Bristol v. Bostwick, 146 
Tenn, 205, 240 SW 774. 

[a] A repeal of a charter provi- 
sion requiring notice leaves the right 
of action without condition as to 
notice. Standard Salt, ete, Co. v. 
itu Surety Co., (Minn.) 158 NW 

64 Neary v. Puget Sound Engi- 
neering Co., 114 Wash. 1, 194 P 


65." Sutherland v. Smith, 123 Wash. 
518, 212 P 1060; Ledingham Vv. Blaine, 
105 Wash. 2538, 177 P 783. { 

66. Sutherland v. Smith, 123 
Wash, 518, 212 P 1060. 


H, 463,111" A 311. 67. Fennell v. Trinity Portland 
Goer Co., (Tex, Civ. A.) 209 SW 
796. 
68. Peo. y. Finn, 162 Mich, 481, 
127 NW 704. 
69. Peo. v. Finn, supra. 
70. Royal Indemn. Co, v. Cliff 
Decorating Co.} Wood, etc., Co., 10 F. (2d) 501 (Ohio 
statute); ‘Franklin Lumber Co. 


v. 
Globe Indemn. Co., (Sup.) 130 A 608 
[aff (N. J.) 133 A’ O19]. 

{a] The period runs from accept- 
ance of the work contracted for, 
rather than from acceptance of the 
materials. Franklin Lumber Co. v. 
Globe Indemn. Co., (Sup.) 130 A 608 
[aff CN. J) 138 A 949]. 


71. Royal Indemn. Co, v.. Cliff 
Wood, ete., Co., 10 F. (2d) 501. 
72. Royal Indemn. Coizev." si 


Wood, etc., Co., supra. 

73. Ariz.—U. S. Fidelity, etc., Co. 
v. California-Arizona Constr. Co., 21 
Ariz. 172, 186 P 502. 

Cal.—Pacifie Sewer Pipe Co. v. U. 
S, Fidelity, etc, Co., 185 Cal. 515, 
197 P 332; Los Angeles Stone Co. v. 
National Surety Co: 173 Cak 247,173 
P 79; San Dimas Quarry Co. v. 
American Surety Co., 30 Cal.. A. 3, 157 
P 548; Republic Iron, ete., Co. v. Pa- 
tillo, 19 Cal, A. 316, 125°P i923, 

Mass.—T. Shea, Ine. v. Springfield, 
2h2 Mass, 571, 147 NE 829; Powers 
Regulator Co. v, Taylor, 225 Mass. 
292, 114 NE 356. 

Tenn.—Bristol v. Bostwick, 146 
Tenn. 205, 240 SW 774. 

Wash. —Maryland Casualty Co. v. 
Hill, 100 Wash, 289, 303, 170 P 594; 
Robinson Mite. Co, 4ay) ’Bradley, 71 
Wiash, 611, 129 "Pp 382. 

“Under the statute, the timely fil- 
ing of a sufficient notice is a condi- 
tion precedent to any right of action 
upon the contractor’s bond:” Mary- 
land Casualty Co. v. Hill, supra. 

{a]) Actual notice to the sureties 
that a materialman’s bill for material 
is unpaid is insufficient to comply 
with Remington & B. Code § 1161, re- 
quiring written notice of the material 
furnished and the amount due, and 
of an intention to look to the bond 
for reimbursement, to be filed with a 


So ix www Ore — ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ever a subcontractor need not perfect a lien on 
money due the contractor by the municipality by 
filing a claim with a municipal officer, as provided 
by statute, before suing on the bond of the con- 


_ tractor.74 


[§ 2553] (c) Time To Sue.*® Where the time for 
bringing suit by, or on behalf of, a laborer or ma- 
terialman on a municipal contractor’s bond is pre- 
scribed by charter or statute, the action is barred 
when not instituted before the expiration of the time 
limited,’® unless the provision is repealed before ex- 


Robinson Mfg. Co 


municipal board. ‘ 
611, 129. P 


ite caaner se 71. Wash. 

{b] Contents of claim or notice.— 
(1) “The notice must substantially 
conform to the requirements of the 
Statute.” Maryland Casualty Co. v. 
Hill, 100 Wash. 289, 303, 170 P 594, 
(2) “To hold that a notice essentially 
defective may be amended or cured 
by proceedings occurring upon_ the 
trial is to nullify the statute and de- 
feat the very purpose for which it 
was enacted.” Maryland Casualty 
Co. v. Hill, supra. (3) A letter in- 
forming a library board of the bal- 
ance due from the contractor, but 
not embodying the substance of the 
statutory notice, is insufficient to 
comply with the statute. Robinson 
Mfg. Co. v. Bradley, 71 Wash. 611, 
129 P 282. (4) A statement in a 
claim tor materials furnished that 
the amounts ciaimed are due and} 
unpaid, that the contractor agreed | 
to pay for the materials, but that | 
no part has been paid except a stated | 
sum, is a sufficient statement of non- | 
payment. Barr Lumber Co. v. Joy) 
Constr. Co., 47 Cal. A. 408, 190 P 
844. (5) An unnecessary statement 
in the claim which does not mislead | 
or prejudice the sureties is not fa-| 
tal. Barr Lumber Co. v. Joy Constr, 
Co., supra. 

{c] The filing of a claim for an 
excessive amount does not deprive 
claimant of his right to recover on 
the contractor’s bond, where there is 
no actual fraud and the surety is not 
prejudiced. Puget Sound State Bank 
v. Gallucci, 82 Wash. 445, 144 P 698, 
AnnCas1916A 767. 

[d] Where there are two or more 
contracts and bonds, the filing of a 
single notice for an unsegregated 
amount is’ insufficient. Maryland 
Casualty Co. v. Hill, 100 Wash. 289, 
170 P 594; Carstens Packing Co. v. 


Empire State Surety Co., 84 Wash. 
545, 147 P 36. 
{e] Verification of claim held 


sufficient to show that it was made 
on behalf of the corporation which 
was the claimant. Barr Lumber Co. 
v. Joy Constr. Co., 47 Cal. A. 408, 190 
P 844. 

[f] Filing with proper officer.— 
(1) The claim or notice must be filed 
with the officer designated by stat- 
ute. San Dimas Quarry Co. v. 
American Surety Co., 30 Cal. A. 3, 157 
P 548 (superintendent of streets, 
rather than clerk of board of trus- 
tees). (2) Some statutes require the 
claim to be filed with the officers or 
agents who contract on behalf of the 
city. Tower y. Miller, 211 Mass, 113, 
97 NE 748. (3) In applying such 
statutes, it is held in particular cases 
that the claim may and should be 
‘filed with the trustees of the library 
rather than the mayor (Otis El. Co. v. 
Long, 238 Mass. 257, 130 NE 265); 
(4) the mayor and committee on city 
property rather than the city or its 
treasurer (Tower v. Miller, supra); 
(5) or the mayor and chairman of the 
committee on city property, rather 
than the city clerk, city treasurer, 
or clerk of the committee (Powers 
Regulator Co. v. Taylor, 225 Mass. 
292, 114 NE 356). (6) Where the 
officers who sign the contract are not 
continued in office until the per- 
fermance thereof, their successors, 
clothed with the Same powers, are 
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the period.*® 


work.®? 
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' piration of the period’” or the bond prohibits the 

bringing of an action until after the expiration of 
Some charter or statutory provisions 
require suit to be brought within a specified period 
after completion of the work.’® 
are construed to contemplate actual completion of 
the work,®° rather than an abandonment of the work 
by the contractor,’! as the point from which the pe- 
riod commences to run, but not to prohibit the com- 
mencement of suit before completion of the whole 
According to the provisions of some char- 


Such provisions 


the officers with whom the claim is| curb required wetting down the curb 


to be filed. Powers Regulator Co. v. 
Taylor, supra. (7) A claim is filed, 
within the meaning of the statutory 
requirement, when it is delivered to, 
and received by, the proper officer 
or officers. Powers, Regulator Co. v. 
Taylor, supra. 

[g] Application of statute chang- 
ing time for filing.—It is sufficient 
to file a claim for materials within 
the period fixed by an amendatory 
statute changing and enlarging the 
time for filing, where such statute 
was enacted before the materials 
were furnished although after the 
bond was given. American.Radiator 
Co. v. American Bonding Co., 27 Cal. 
A, 685, 151. P 168. 

[h] . What constitutes completion. 
—(1) Under some statutes, the pe- 
riod for filing claims or notices be- 
gins to run from, and only from, the 
completion of the total improvement 
(Hub Hardware Co. v. Autna Acc., 
éte.;| Co. 27.8. Cal 2645 13 Py SL): 
(2) or the work provided for in the 
contract (Puget Sound Power, etc., 
Co. v. Sparger, (Wash.) 252 P 544), 
(3) as evidenced by the action of the 
proper municipal authorities in ac- 
cepting the work or improvement as 
finally completed or declaring or cer- 
tifying that it is completed (U. S. 
Fidelity, etc., Co. v. California-Ari- 
zona Constr. Co., 21 Ariz. 172, 186 P 
502; Pacific Sewer Pipe Co. v. U. S. 
Fidelity, ete., Co., 185 Cal. 515, 197 
P 332; California Portland Cement 
Co. v. Boone. 181 Cal. 35, 183 P 447; 
Denny-Renton Clay, etc., Co. v. Na- 
tional Surety Co., 93 Wash. 1038, 160 
FP 1); (4) and the contract is not 
deemed to be completed simply be- 
cause the contractor abandons the 
work or, because of his fault, the 
city terminates the contract (Puget 
Sound Power, etc.; Co. v. Sparger, 
supra). (5) Under the construction 
placed upon other statutes requiring 
the filing of claims within a speci- 
fied period after completion of the 
contract, however, claims may and 
must be filed within the statutory 
period after abandonment of the con- 
tract by the contractor. Kimball v. 
Parks, 151 Tenn. 103, 268 SW 117; 
Bristol vy. Bostwick, 146 Tenn, 205, 
240 SW 774. (6) This is true even 
though the surety takes over and 
conipletes the work. Kimball  v. 
Parks, supra. (7) However, in order 
that the abandonment or default of 
the contractor may constitute the ex- 
piration or completion of his con- 
tract, within the meaning of the 
statute, it must be such as to be 
legally binding upon him; temporary 
cessation of, or interference with, the 
work not acquiesced in by the con- 
tractor is not sufficient. Bristol v. 
Bostwick, supra. (8) Where the con- 
tractor and his surety claim that the 
contractor did not abandon his con- 
tract, but was illegally deprived 
thereof by the city, they cannot in- 
sist that any particlar time is to be 
taken as fixing the completion of the 
contract. Bristol v, Bostwick, su- 
pra. (9) Where the contractor is en- 
joined from continuing the contract, 
the filing of labor and material claims 
within the statutory period after the 
injunction is a sufficient compliance 
with the statute. Bristol v. Bost- 
wick, 139 Tenn. 304, 202 SW 61. 
(10) Where a contract for a concrete 


for seven days, and that the work be 
done to the satisfaction of the street 
superintendent, and the latter re-, 
quired wetting down for ten days, 
which the contractor did under pro- 
test, the work for the last three days 
was nevertheless done under the con- 
tract, so that the time for filing 
notices dates from its completion. 
Barr Lumber Co, v. Joy Constr. Co., 
47 "Cal A408) 190" Pi 844. 

{i] Filing before completion of 
the contract or work is permissible. 
U. S. Fidelity, ete., Co. v. California- 
Arizona Constr. Co., 21 Ariz. 172, 186 
P 502; California Portland Cement 
Co. v. Boone, 181 Cal. 35, 183 P 447; 
Denny-Renton Clay, ete., Co. v. Na- 
tional Surety Co., 93 Wash. 103, 160 


P 1. Contra Republic Iron, etc., Co. 
ee Patillo, 19 Cal. A. 316, 125 P 
74, Streator Clay Mfg. Co. | v. 


Henning-Vineyard Co., 176 Iowa 297, 
155 NW 1001; Hay v. Hassett, 174 
Iowa 601, 156 NW 734, 

[a] Bond for payment of lienable 
claims.—Where the bond is condi- 
tioned for the performance of the 
contract, and the contract provides 
for payment of all material which 
may become a lien upon the consid- 
eration or a claim against the town, 
suit on the bond may be brought by 
a person who is entitled to a lien but 
has not taken the necessary steps to 
effectuate it. Streator Clay Mfg. Co. 
v. Henning-Vineyard Co., 176 Iowa 
297, 155 NW 1001. 

Perfection of lien generally see in- 
fra § 2622. 


rane Generally see Bonds §§ 139, 
76. Kansas City v. New Amster- 


dam Casualty Co., 219 Mo. A. 283, 269 
SW 693; Chicago Bridge, etc., Works 
v. Walker, 120 Okl, 244, 251 PB 


478. 
77. Standard Salt, ete, Co. v. Na- 
(Minn.) 158 NW 


seal Surety Co., 
78. American Steel, ete, Co. v. 
Southern Surety Co., 97 Misc. 271, 161 
NYS 434. 
[a] Thus, where the charter pro- 
vides that no action shall be brought 


|on the bond after one year from ac- 


erual of the action, and the bond pro-' 
vides that no action shall be brought 
within one year after accrual of the 
action, the surety is liable in an ac- 
tion commenced after the expiration 


|of the year, as he cannot be heard 


to complain where claimant conforms 
to the terms of the bond. American 
Steel, etc., Co. v. Southern Surety 
Co., 97 Mise. 271, 161 NYS 434, 

79. Kansas City -v. New Amster- 
dam Casualty Co., 219 Mo, A. 283, 


269 SW 6938; Chicago Bridge, etce., 
Works v. Walker, 120 Okl. 244, 251 
P 478. 

80. Green Constr. Co. v. Empire 
Ori Electric Co., 92 Okl. 127, 218 P 

74. ° 

81. Green Constr. Co, v. Empire 


Dist. Electric Co., supra. 

82. French vy. Powell, 135 Cal. 
636, 68 P 92; Live Oak Lumber Co. v. 
Farr, 28 Cal, A. 641, 153 P 741 [expl 
Republic Iron, etc., Co. v. Patillo, 19 
Cal, A. 316, 125 P 923 on the ground 
that a statement to the contrary 
therein was unnecessary to the de- 
cision]; Live Oak Lumber Co, v.. 
Farr, (Cal. A.) 152 P 311. : 
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ters, the action cannot be brought prior to accept- 
ance of the work, except for good cause.** 

[§ 2554] (d) Who May Sue or Be Sued; Parties.** 
Where the bond of a contractor for a municipal 
improvement is for the benefit of laborers, material- 
men, or subcontractors,®> they may sue thereon,*® 
even though they are not named in the bond®’ or 
the bond does not expressly state or recite that it 
is for their benefit ;8° and the recovery of one judg- 
ment does not prevent the maintenance of actions 
It is generally held, both under 
statutes expressly so providing and under statutes 
containing no provision on the subject, that a laborer 
or materialman for whose benefit a bond is given 
may maintain an action thereon in his own name.®? 
However the city may, in some cases, sue on the 
bond for the use and benefit of unpaid laborers and 
materialmen ;%! and it is sometimes held that, where 
the city is authorized to sue, suit may be brought 
only in its name,®” and not in the names of the bene- 
ficiaries,°? although it is also held that the bene- 


by other parties.®® 


83. Kansas City v. Walsh, 88 Mo, 
Ay, 271. 
.-fa] An action is not prematurely 
brought, although the work has not 
been accepted, where the contractor 
has: completed: the contract and re- 
ceived his money. Kansas City v. 
Walsh; 88 Mo. A. 271. 
- 84 Generally see Bonds §§ 151- 
161. 

85. See supra § 2544, 
- 86. Ill—Chicago Bd. of Education 
vy. Chicago Bonding, etc., Co., 218 Ill, 
A. 20 


-"Minn.—Waterous Engine Works Co. 
v. Clinton, 110 Minn, 267, 125 NW 
269. 

N. C.—Ingold y. Hickory, 178 N. C. 
614, 101 SE 525. 


Pa.—Laneaster, City v. Frescoln, 
22 Pa, Co. 225. 

Wis.—Builders’ Lumber, etc., Co, 
v. Chicago Bonding, etc., Co,, 167 


Wis. 167, 166 NW 320. 

_ [a]. Statutes (1) in some jurisdic- 
tions expressly so provide. Waterous 
Engine Works Co. y. Clinton, 110 
Minn.- 267, 125 NW 269; Ingold v. 
Hickory, 178 N. C. 614, 101 SE 525. 
(2) In such jurisdictions a provision 
in the bond that no- right of action 
Shall accrue to, or for the use or 
benefit of, anyone other than the city, 
is in violation of the statute, opposed 
to public policy, and does not pre- 
vent a materialman from recovering 
against the surety, since the statu- 
tory provision may not be waived 
by agreement. Ingold v. Hickory, 
supra. (3) Where the right of ac- 
tion is expressly given by the bond 
itself, it is not dependent upon the 
statute. Fennell v, Trinity Portland 
Cement Co., (Tex, Civ. A.) 209 SW 
796. . 

87. Fellows v. Kreutz, 189 Mo. A, 
547, 176 SW 1080. 

88. Southern Surety Co, v. Dawes, 
161 Ga. 207, 130 SE 577; Waterous 
Engine Works Co. v. Clinton, 110 
Minn, 267, 125 NW. 269. 

89. Philadelphia v. 198 
Pa, 422, 48 A 275. 

90. Ga.—Southern Surety Co. vy. 
Dawes, 161 Ga. 207, 130 SE 577. 

Ind.—4tna Indemn.’' Ca. v. Indian- 
apolis Mortar, etc., Co., 178 Ind. 70, 
98 NE 706; Williams v. Markland, 15 
Ind, A. 669, 44 NE 562. 

Iowa.—Hay v. Hassett, 174 Iowa 
601, 156 NW 734; Hipwell v. National 
Surety Co., 130 Iowa 656, 105 NW 
318. ; 

Minn.—Salisbury v. Keigher, 
Minn, 367, 50 NW 246; Sepp v. Mc- 
Cann, 47.Minn, 364, 50 NW 246; Mor- 
ton v. Power, 33 Minn, 521, 24 NW 
194; St. Paul v. Butler, 30 Minn. 459, 
16 NW 362. 

Mo.—Devers v. Howard, 144 Mo. 


Stewart, 
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of condition.®® 


671, 46 SW 625. 

Nebr.—Doll v. Crume, 41 Nebr. 655, 
59 NW 806; Lyman y. Lincoln, 38 
Nebr. 794, 57 NW 531. 

N. Y.—Wilson v. Webber, 157 N. Y. 
693, 51 NE 1094. 

Or.—Parker v. Jeffery, 26 Or. 186, 
37-P 712. 

Wash.—Baum y. Whatcom County, 
19 Wash, 626, 54 P29, 

91. Alpena y. Title Guaranty, etc., 
Co., 158 Mich, 678, 128 NW 5386; St. 
Louis v, Parker-Washington Co., 271 
Mo. 229, 196 SW 767 [certiorari den 
245 U. 8S, 651 mem, 38 SCt 11 mem, 
62 L. ed. 531 mem] (under express 
provision of bond); Philadelphia v. 
Stewart, 195 Pa. 309, 45 A. 1056; 
Bristol v. Bostwick, 139 Tenn. 304, 
202 SW 61. ; 

[a] Counterclaim.—In an _ action 
on the contract, the city may make 
the surety and claimants parties and 
recover for the benefit of the claim- 
ants. New York Continental Jewell 
Filtration Co. vy. Kenosha, 167 Wis. 
371, 167 NW 451, \ 

92. B. F. Sturtevant Co. v. Fidel- 
ity, etc., Co., 275 Fed. 114 (action at 


law). 

93. State Bank v. Heney, 40 Minn. 
145, 41 NW 411. See Bristol v. Bost- 
wick, 139 Tenn. 304, 202 SW 61 


(where the city does sue, demurrers 
to the separate petitions of the va- 
rious laborers and materialmen 
should be sustained, since the bill is 
not one of interpleader nor a general 
ecreditor’s suit). 

94. Stephenson vy. Monmouth Min., 
ete., Co., 84. Fed. 114, 28 CCA 292; 
Chicago Bd. of Education v. Chicago 
Bonding, etc., Co., 218 Ill. A. 20. 

95. See supra § 2544. 

96. Searles y. Flora, 225 Ill. 167, 
80 NE 98. [rev 127 Ill. A. 465]. 

97. Herrin v. Stein, 206 Ill. A. 339. 

98. Argyle vy. Plunket, 226 N. Y. 
306, 124 NE 1 (where the city has 
not paid any claims, is not personally 
liable for their payment, and the only 
liens filed are against any unpaid bal- 
ance on the contract.). 

99. See supra § 2549, 

1. Royal Indemn, Co. v. Cliff Wood, 
ete., Co.,10 Py (2d) 501, 

2. Williams v, Tingey, 26 Cal. A. 


1574, 147 P 584. 


3. Spokane, -ete., Lumber Co, 
Boyd, 28 Wash.,90, 68 P 337. 

4 Spokane, etc., Lumber Co. 
Boyd, supra. 

5. Pleading in action on bond 
generally see Bonds §§ 162-205. 

6. Evidence in action on bond 
generally see Bonds: §§ 218-229. 

7. Herrin v. Stein, 206 Ill. A. 339. 

[a] Necessity of particular alle- 
gations.—(1) Where filing of a claim 
is required (See supra § 2552), (2) the 


Y. 


Vv. 


ee, 
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ficiaries may bring suit in the name of the ‘city 
| without its consent.% 
not to be for the benefit of laborers and material- 
men,®> the municipality is not authorized to sue 
thereon for their use,®* nor can suit be brought by 
them in the name of the city without its consent.” 
Also the city cannot sue on the bond for its own 
benefit where it has not been damaged by the breach 
Where the obligation is joint and 
several,9®.a laborer or materialman may bring suit 
against the surety alone,t and need not make the 
subcontractor for whom the labor was performed, or 
to whom the material was furnished, a party de- 
fendant;? but he cannot join the city? or creditors 
who are not parties to the bond‘ as defendants. 

[§ 2555] (e) Pleadings® and Evidence.® In an ac- 
tion on a municipal contractor’s bond brought by, 
or for the use and benefit of, a laborer, materialman, 
or subcontractor, the petition, declaration, or com- 
plaint must state a cause of action.’ 
that the action was prematurely brought should be 


Where the bond is construed 


A defense 


complaint must allege such _ filing 
(Republic Iron, ete., Co. vy. Patillo, 19 
Cal. A. 316, 125 P 923). (38) Although 
it is provided by statute that a ma- 
terialman may intervene in the city’s 
action on the bond, or, if no such 
action is brought within six months, 
may bring a separate action thereon, 
a materialman suing on the bond is 
not required to plead and prove that 
no suit has been instituted by the 
city within the preceding six months. 
Fennell v. Trinity Portland Cement 
Co., (Tex. Civ, A.) 209 SW 796. (4) 
Where the bond recites the execution 
of the contract, the complaint need 
not specifically aver that the city 
was authorized to order the work. 
Live Oak Lumber Co. v. Parr, 28 Cal. 
A. 641, 153 P 741. (5) An allegation 
of actual use of the material in the 
improvement is not necessary. Fry 
v. .P. Bannon Sewer Pipe Co., 179 
Ind. 309, 101 NE 10. 

{b] Allegations held sufficient or 
not objectionable.—(1) Under a stat- 
ute permitting, but not requiring, 
suit to be based upon a certified 
copy of the bond, a “petition settin 
out the bond would be_ sufficien 
without any certificate of the cus- 
todian of the bond.”” Southern Surety 
Co. v. Dawes, 161 Ga..207, 212, 130 SE 
577. (2) Also a petition setting out 
what is alleged to be the bond on 
which is the certificate of the clerk 
of the city certifying to the correct- 
ness of the copy and that he is cus- 
todian of the bond is not subject to 
demurrer because the suit is not 


‘based on a copy of the bond certified 


in the manner prescribed by the act. 
Southern Surety Co. v. Dawes, supra. 
(3) An allegation that the contractor 
agreed to construct a sewer system 
for the city avers by implication that 
the contract was legal. Live Oak 
Lumber Co.. vy. Farr, 28 Cal. A. 641, 
153 P 741.. (4) Complaint held suffi- 
ciently to aver that the subcontractor 
entered upon the performance of the 
work under his contract. Portland v. 
New England Casualty Co., 96 Or. 48, 
189. P 211. (5) The fact that the 
complaint alleges an account stated 
between the contractor and material- 
man is not objectionable, where such 
account was merely an agreement as 
to the amount due for materials. 
Pendleton v. Jeffery, 95 Or. 447, 188 
P 176. (6) Where the bond. specifies 
two corporations as principals, alle- 
gations in the petition that certain 
material was furnished by plaintiff 
to one of the corporations named as 
principal, and that only one of such 
principals contracted with the mu- 
nicipality, do not alone operate to 
discharge the surety. Southern 
Surety Co. v, Dawes, supra. \7) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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raised by plea in abatement. Claimant has the 
burden of showing that he is protected by the 
bond,® or of showing a valid statutory bond, where 
he seeks to enforce a statutory liability ;*¢ but he 
need not introduce his claim in evidence where it 
is rendered unnecessary by the pleadings;"! and the 
burden of proving defenses rests upon the surety.?? 
The rules of evidence obtaining in civil actions gen- 
erally'® are applicable in determining the admissi- 
bility’* and weight and sufficiency!® of evidence in 
actions of this nature. 

[§ 2556] (f) Trial1® Findings of fact by the 
court must, to entitle plaintiff to judgment, show 
the timely "and proper filing of the claim,’ where 
such filing is required by statute as a condition 
precedent to the action.1® Also there can be no re- 
covery on the bond by a person who furnished pro- 
visions or supplies to the proprietor of a boarding 
camp at which the contractor’s employees boarded, 
where the findings of the trial court do not show 
that the proprietor was a subcontractor.1® However, 
in determining whether the findings are sufficient to 
support the conclusions of law and the judgment, 
it is proper to take into consideration a memoran- 
dum of the trial judge accompanying his denial of 
a motion to amend the findings.?° In an action tried 
before a jury, questions of fact are to be submitted 
to it? 


[§ 2557] (g) Attorney’s Fees.*? Attorney’s fees 


pleading is not demurrable because it)a suit to enforce a provision of the 

bond requiring payment for material 
and labor furnished, evidence as to 
whether or not the city insisted upon 
the insertion of that clause is incom- 


asks that all claimants be joined as 
parties, even though such matter is 
not appropriate in a prayer for re- 
lief. New York Continental Jewell 
Filtration Co. v. Kenosha, 167 Wis. 
371, 167 NW 451. 

8 Fennell v. Trinity Portland 
Cement Co., (Tex. Civ. A.) 209 SW 


796. 
9. Mack Mfg. Co. v. Massachusetts 


petent and is 


311, 


MUNICIPAL CORPORATIONS 


Toner v, Long, 79. N. H. 458, 111 A 
(2) As a Subcontractor can en- 
force a provision of the contractor’s 
bond for his benefit, 
Whether he knew of such provision 


[44 C.J.] 365 


may be allowed to a’ successful claimant whose 
claim has been contested by the surety.2? Where 
the city prosecuted an action on the bond both for 
its own benefit and for the benefit of labor and ma- 
terial claimants, the claimants will be required to 
bear their proportionate share of the counsel fees 
incurred by the city in proseéuting the suit.24 

[§ 2558 | e. Indemnity Bond.?®> While a. city mak- 
ing an improvement cannot avoid Jiability to individ- 
uals for a breach of a duty imposed upon it by 
law,?* it may properly agree with the contractor, by 
bond or otherwise, that the latter shall: indemnify 
the city against liability to third persons, or judg- 
ments in favor of third persons, in respect of mat- 
ters arising out of the prosecution of the work.?? 
The sureties on an indemnity bond or contract be- 
come liable when,?® and only when,?® there are facts 
bringing the case within the terms and conditions of 
the bond or contract, construed as a whole.®® Suit 
on the bond*! may be brought only by the classes 
of persons described therein as _beneficiaries.*” 
Where the bond is for the sole benefit of the city, 
action thereon may not be maintained by a third 
party.?? Pending the establishment of a claim for 
negligence of the contractor, the city is under no 
obligation to the surety to withhold or retain MONEY 
payable on other separate and distinct contracts,** 
or even under the contract in question;**:but where 
the claim has been reduced to judgment, the city 


used. by the subcontractor to feed 
horses used on the work). 
22. Generally see’ Bonds § 2403 


Principal and Surety [32 Cye 120]. 
23. Maryland Casualty Co. v. Hil, 
100 Wash. 289, 170 P 594. 
24, Bristol v. Bostwick, 146 Tenn, 
205, 240 SW 774. 
25. Indemnity against: 
Claims of laborers and materialmen 
see supra § 2544.° 
Liability growing out of parformonc® 


properly excluded. 


regardless of 


Bonding, etc., Co., 103 S. C. 55, 87] When he furnished the labor or ma- 

SE 439. terials, evidence that he had such of. construction Pha 4 ‘generally 
10. Los Angeles Line Co, v, With- knowledge is immaterial. Toner v. see Indemnity § 2 

ers, 185 Cal. 342, 197 P 89. Long, supra. 26. Morris: v. Salt Lake- City, . 35 

S BES), Title Guaranty, CEC. COr Ve 15. See cases infra this note. Utah 474, 101 P 373.: 

Hoquiam First Nat. Bank, 94 Wash. [a] Prima facie case.—(1) In an 27. Morris v. Salt Lake City, su- 

55,.162 P23. action on the bond to recover for| pra. He 


[al A denial upon information and| material sold 
belief of an allegation of the filing 
of the claim is insufficient to present 
an issue. Title Guaranty, etc., Co. 
v. Hoquiam First Nat: Bank, 94 
. Wash; 56, 162 P23. 

12. Live Oak Lumber Co. v. Farr, 
28 Cal A] 641, 153-P 741s Pry vy. P. 
Bannon Sewer Pipe Co., 179 Ind. 309, 
101 NE 10; Portland v. New Eng- 
pana Casualty Co., 96 Or. 48, 189 P 

ile 


[a] 


tional Surety Co. 
etc., Co., 


Failure to use material, pro- 


the 
testimony is sufficient where it makes 
out a prima facie case of delivery 
and use, and there are no discredit- 
ing - circumstances. 


76 Kan. 

(2) Indeed, it is held that a prima 
facie case is made out by proof of 
delivery of material along, 
jacent to, the line of work, se tne 
purpose of being used. 
Bannon Sewer Pipe Co., 179 ria. "300, 


28. New York v. Crawford, 
eae 891: [aff 111 N. Y. 638,-19°NEH 
01). 
 f{a] Judgments.—Whereacity pays ~ 
a balance due a contractor upon the 
execution of a bond securing it 
against judgments, and: a judgment 
foreclosing a mechanic’s lien under a 
statute is entered against the city, 
the sureties on the bond will be liable 
for such judgment. New York v. 
Crawford, 14 NYSt 891 [aff 111 N. Y. 
638, 19 NE 501]. 


contractor, the 


“New York Na- 
v. Wyandotte Coal, 
9145 92° PAT: 
and ad- 


Fry 


visions, or supplies on job.—(1) If a}/101 NE 10. 29. Flagstaff v. Walsh, 9 KF. (2d) 
failure to use the material in the im- [b] Amount of recovery of each | 590; Gerber v, Kansas City, 304 Mo. 
provement is a defense, the burden] laborer.—Evidence of how many|157, 2683 SW 432; Gastonia v. Mce- 
is on the surety to show it. Fry v.] hours each laborer works in the] Hntee-Peterson Engineering Co., 131 
P. Bannon Sewer Pipe Co., 179 Ind.] quarry of the materialman, how much} N. C. 368, 42 SE 858; Stankiewicz v. 
309, 101 NE 10. (2) A furnisher of | material.was taken out and prepared] Prange, 167 Wis. 607, 167 NW 436, 
horse feed to a subcontractor should | during the entire time, what propor-|169, NW 428. 


not be required to watch and see that 
every bit of the feed supplied by him 
is fed to horses. on the. job; and, if. 
some of the feed is used elsewhere, 


it rests with the, bondsman to show; on the 


recover 


tion of it was used on the contract, 
and the wages of each laborer, 
sufficient basis for determination of 
| how much each laborer is entitled to 


[a] . Garnishment proceeding.—The 
sureties are not liable to the city 
for eounsel-fees in defending a gar- 
nishment proceeding when the bond 
merely indemnifies it against. suits 
arising from 


is a 


bond. Coombs v. 


injuries or damages. 


that fact. Portland v. New England | Jackson, 69 Minn. 336, 72 NW 565. 

Casualty Co., 96 Or. 48, 189 P 211, | 16. Generally see Bonds §§ 230—| Gastonia’ v. McEntee-Peterson Engi- 
/ 13; Seé Evidence § "89 et seq. 234. neering Co., 131 N. C. 363, 42-SE 858. 
14. See cases infra this note. |. 17. Republic Iron, ete., Co. v. Pa- 30. Gerber’ vy. Kansas City, 304 
[al Admissible. evidence.—Where| tillo, 19 Cal. A. 316, 125 P 923;] Mo. 157, 263 SW 4382; Stankiewicz v. 

a judgment was rendered against the Carstens “Packing Co. v. Mitchell, 95] Prange, 167 ‘Wis. 607, 167 NW 436, 

Meee ee MiGs oe de 169 NW 428 -° 


contractor by, default for the pro-' 
ceeds. - of. materials . furnished, ,by| 
plaintitt: in an action on the, bond! 
plaintiff may introduce. in, evidence: 
the contract and record of. the Jjudg-' 
ment to establish;.the . amount ’ ‘of, the! 
claim without’ independent’ évidence | 
as to the market value. of -the ° work! 

wr Pierson, 211 Pas i. Ng Cane 
v. Pierson : 

Tb] nadmiseipis etiahhs ooht Tn 


19, 
20. 


213. NW 548. 
“21. Portland 
Casualty Cor 96 


See supra § 2552. 

Carstens Packing Co, vy. Mit- 
chell, 95 Wash. 72, 163 P 1. 
Standard Salt, 
Commercial Casualty Ins. Co., (Minn.) 


(question whether horse feed fur- 
‘nished a subcontractor was in fact! 480 


31. Action on indemnity contract 
generally see Indemnity §§ 56-74. 

32. Gerber v. Kansas City,’ 304 
Mo. 157, 263 SW 432. : 

33. Kansas City y. O'Connell, 99 
Mo. 357, 12-SW 791. 

34. Flint v. Chicago Bonding, etc., 


AOU CO. Vel 


v.. New England 
Or. 48, 189 P 211Co., 202 ‘Mich. '438,' 168 NW: .528; 
35. Aurora, a ‘Lakin, 222 Ii. Be 


Aten ae cl 
Bs NS a 
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owes a duty to itself,2¢ as well as to the surety,?7 
to apply money due the contractor, and in its hands, 
to the satisfaction of the judgment. 
the work does not necessarily discharge the bond 
where the contract requires the contractor not only 
to construct the improvement, but also to keep it in 
complete repair for a specified period after the final 


acceptance of the work.*® 


[§ 2559] 10. Effect of Invalidity?°—a. In General. 
As a general rule, a municipal corporation is not 
liable for work done under a void improvement 
it;*° the municipality is not lable 
or chargeable upon the contract itself,*! and, ac- 
cording to a number of decisions, no recovery can 
be had against it upon a quantum meruit,*? but 
other decisions permit a recovery upon .a quantum 
meruit under certain circumstances.** 
to the municipality arising from its acceptance and 
use of the work done under an invalid contract is 
given consideration by some courts,** but is dis- 


contract with 


36. Boone v. Cary, 162 Iowa 695, 
144 NW 709. 


37. Boone vy. Cary, supra 


38. Aurora v. Lakin, 222 Ill. -A. 
480. 

39. Cross references: : 
Effect on assessment see infra 

§ 3009. 


Matters rendering contract invalid 


see supra §§ 2486-2532. 


40. U. S.—Berlin Iron Bridge Co. 
vy. San Antonio, 62 Fed. 882. 
Cal.—Daly v. San. Francisco, 72 


Cal. 154, 13) P 321; In re Market St., 
49 Cal, 546. 

Conn,—Turney v. 55 
Conn, 412, 12 A 520. 

Kan.—National Surety Co. vy. Kan- 
sas City Hydraulic Press Brick Co., 
73 Kan, 196, 84 P 1034. 

Ky. —Cohen v. Henderson, 182 Ky. 
658, 207 SW 4; Belleview v. Hohn, 


Bridgeport, 


82 ‘Ky. sts Hahn vy. Bellevue, 3 SW 
132, 8 KyL 696. 

La.—Moylan vy. New Orleans, 32 
La; Ann. 673. 


Minn.—Sang v.. Duluth City, 58 
Minn, 81, 59 NW 878. 
' N. Y.—McDonald v. New York, 68 
N. Y.. 23, 23 AmR (144. 

[a] Applications of rule-—(1) The 
rule is specially applicable on the 
cancellation of a contract entered 


into by..a statutory commission for | 
the performance of work which is} 
* mot for the-particular benefit or ad- 


vantage of the city. Boston vy. Mc- 
Govern, 292 Fed. 705, 
ultra vires contract for the erection 
of. waterworks creates no debt 
against a city, no: lien, equitable or 
otherwise, can attach to such water- 
works for the construction thereof as 
against the city or its vendee. Ellis 
pees er ae (Tex. Ciy. Az) 35 SW 
Invalid municipal contracts gener- 
ally see supra §§ 2220-2230. 
41. Md.—Baltimore vy. Fischbach, 
18 Md. 276. 
Mass.—MecGovern vy. 229 


q Boston, 
Mass, 394, 118 NE 667. 


Mont.—Missoula St..R. Co. v., Mis-. 


hata 47 Mont. 85, 130 P 771. 

N. Y.—Hart v. New OVK 201 Naw 
45, 94 NE 219; Molloy v. New Ro- 
chelle, 198 N. Y. 402, 92 NE 94, 30 
LRANS 126; Bonesteel v. New York, 
A2nON. Xe 162, 20 HowPr 2387. 

Wis.—White Constr. Co, 
178 Wis. 335, 190 NW 195. 

[a] Unconstitutional statute.—A 
contract entered into, by a munici- 
pality under an unconstitutional stat- 
ute cannot be enforced by the con- 
tractor or his assignee. Devlin y. 
New York, 48 HowPr. 457 [rev on 
other grounds 63 N.Y. 8]. 

[b] Breach of duty arising out 
of contract.—A suit by the con- 
tractor to recover damages sustained 
by reason of the delay of the city in 


(2) AS anj| 


MUNICIPAL CORPORATIONS 


Acceptance of | work done. 


ment.** 


The benefit 


surrendering the use of its streets 
to the contractor for the purpose of 
permitting him to perform the con- 
tract properly and expeditiously can- 
not be maintained where the contract 
is invalid because of a lack of com- 
pliance with statutory requirements 
in its execution, as the suit is upon 
the contract, and, the contract being 
invalid, no duty on the part of the 
municipality in respect of. the sur- 
render of the use of its streets arose 
out of it. White Constr. Co. v. Be- 
loit, 178 Wis. 335, 190 NW 195. 

[c] Effect of performance.—(1) 
Even though the rule that, where a 
contract is fully performed, the 
parties are bound thereby as fully 
and completely as though the con- 
tract had been validly executed, may 
be sound as applied to contracts: be- 
tween private parties, it is not appli- 
cable to those contracts of a munici- 
pality which the statute requires to 
be executed in a specified manner and 
form. White Constr. Co. v, Beloit, 
178 Wis. 335, 190 NW 195. (2) A 
contractor, who is informed by the 
commencement of an action that the 
contract is tainted with illegality, 
subsequently performs the contract 
at his peril. McMillan vy. Barber 
Asphalt Pav. Co., 151 Wis. 48, 138 
NW 94, AnnCas1914B 53. 

42. Colo.—Colorado Springs v. 
Coney, 25 Colo,.A, 460, 189 P 1081. 

Ky.—Cohen y, Henderson, 182 Ky, 
658, 207 SW 4 


Ninoe meee varts v. Boston, 229 
Mass. 394, 118 NE 667. 

Mo.—Keating vy. Kansas City, 84 
Mo. 415 

Mont.—Missoula St. R. Co. v. Mis- 


pele. A 47 Mont, 85, 130 P 771. 

N. -Y.—Bonesteel ~ v.. New York, 22 
N.Y. 162, 20° HowPr. 237; Cowen v. 
West Troy, 43 Barb, 48;, Brady v. 
New York, 15 N. Y. Super. 180.6 
HowPr 432 [aff 20 N. Y. 312]; Bigler 
y. New York, 5 AbbNCag 51. But see 


cases infra note 44. 
Wis.—Cawker vy. Central Bitulithic 
140 Wis, 25, 121° NW 


Pav. /Co., 
888. 

[a] Reason for rule.—‘“As 
cannot be chargeable upon a €xpress 
contract entered into in contraven- 
tion of the statute, it is equally plain 


he city 


| that no recovery can be had upon an 
v. Beloit, , 


implied contract: to permit such re- 
covery. would, be to defeat one of the 
purposes for which the statute was 
enacted. To allow the plaintiffs to 
recover upon a quantum meruit 
would be contrary to the spirit as 


well as to the letter of the statute,, 


and would be in plain disregard of 
its terms.” McGovern y. Boston, 229 
Mass, 394, 397, 118 NE 667. 

43. See cases infra note 44, 

44. Ritchie v. .Wichita, 99 Kan. 
663, 163 P 176; Fargo Fdy. Co. v. 


| regarded by others,*® in determining what, if any, 

liability the municipality is under to pay for the 
Where the city has refused to permit 
| the contractor to proceed further under a void con- 

tract, it has no right to appropriate and retain mate- 

rials intended for use in the improvement and left 
| upon the ground by the contractor on discontinu- 

ance of the work.*® 

saved on the theory of part performance by the issu- 

ance of tax bills to pay the cost of the improve- 
However, the levy and collection of an 
assessment for the purpose of compensating the con- 
tractor has been given weight, in connection with 
other facts, in holding that it is not unlawful for 
the city to pay the contractor, on an implied prom- 
ise, for work done and materials furnished under a 
contract assumed to be void because of a departure 
from the specifications on which the bids were re- 
quired to be based.*® 
contract has been suspended owing in part to the 


An ultra vires contract is not 


Also, where work under the 


Callaway, 148 Minn. 273, 181 NW 
584; O’Neill v. South Omaha, 102 
Nebr. 836, 170 NW 174; Ward v. 


Kropf, 207 N. Y. 467, 101 NE 469. 
[a] Thus (1) it is a rule in some 
jurisdictions that, where the contract 
is within the general power of the 
city to make, is not tinectured by 
moral turpitude, but is void for some 
irregularity in its making or execu- 
tion, or in the preliminary proceed- 
ings, and the city accepts, appropri- 
ates, or uses the work done under the 
contract, it is liable for the value 
thereof. Ritchie v. Wichita, 99 Kan. 
663, 163 P 176; O’Neill v. South 
Omaha, 102 Nebr. 836, 170 NW 174; 
Ward v. Kropf, 207 N. Y. 467, 101 
NE 469. (2) In other jurisdictions 
the measure of recovery against the 
municipality, in such case, is the 
amount of the benefit it receives, 
rather than the value of the ma- 


terial or the cost of the labor. 
Fargo Fdy. Co. v. Callaway, .148 
Minn. 273, 181 NW 584. (3) How- 


ever, even in jurisdictions where the 
foregoing rules obtain, a munici- 
pality which has accepted the work 
done under a void contract and is 
enjoying the benefit thereof will not 
be held liable where the contract is 
void for want of power to make it 
(Dickinson vy. Poughkeepsie, 75 N. Y. 
65), (4) or the action by the con- 
tractor for compensation is based on 
the contract and not upon a quantum 
meruit (Hart v. New York, 201 N. Y. 
45, 94 NE 219). . 

Acceptance of benefits as estoppel 
see infra § 2560. 

45. Cook v. Cameron, 144 Mo. A. 
137, 128 SW 269; Armitage v. Essex 
Constr. Co., 88 N. J. L. 640, 96 A 889 
Laff. 87.N,\ J... D, 134, 944A 51]. 

[a] For example, it is variously 
held that (1) where the municipality 
has general power to make the con- 
tract, and the contractor is without 
fault, but the contract is set aside 
for irregularity, the contractor is 
entitled to recover from the munici- 
pality the fair cost he has been put 
to in carrying out the contract, irre- 
spective of any actual benefit re- 
ceived by the municipality Lene are 
v. Essex Constr, Co., 88 N. J. L. 640, 
96 A 889 [aff 87 N. J. L. 184, 94 A 
51]); (2) or that, where the contract 
is void for lack of compliance with 
statutory requirements, the city is 
not liable for work done thereunder 
even though it has accepted the bene- 
fits thereof (Cook v. Cameron, 144 
Mo. A. 137, 128 SW 269). 

46. Staebler v. Anchorage, 186 Ky. 
124, 216 SW 3:48.. 


47, Kansas City v. O’Connor, 82 
Mo, A. 655. 
48. Mixer v. Adam, 66 Misc. 238, 


121 NYS 81 [aff 140 App. Div, 919 
mem, 125 NYS 1132 mem]. 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 
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pendency of equitable proceedings attacking the 
legality of the contract, the municipality may law- 
fully pay for work actually done and materials 
furnished,*® or for theibenefit which it has received 
therefrom,°*® regardless of whether ‘or not the con- 
tract is legal,®+ and even if the contractor could not 
compel the city to pay for such work and materials.5? 
Where a municipal-improve- 
ment contract is invalid in part, but the valid and 
invalid provisions are separable, the part that is 
valid may be enforced;>* but the rule is. otherwise 
where all the material provisions of the contract 
are interdependent and inseparable.** 

[§. 2560] b. Who May Assert Invalidity; Estop- 


Partial invalidity. 


49. Com. v. Walton, 236 Pa. 220, 
84 A 766. 
50. Shaddock v. Schwartz, 220 


App: Div. 470, 221 NYS 677 [rev 128 
Mise. 616, 220 NYS 113]. 

[a] Where further payments un- 
der the contract have been enjoined 
and the contract determined illegal, 
the city may not lawfully pay the 
contractor the exact amount remain- 
ing unpaid to him upon the illegal 
contract for the work which he has 


MUNICIPAL CORPORATIONS 


the scope of its 


tween the contract and plans and 
specifications is material, but the 
contract is divisible, it will be valid 
to the extent that it is authorized. 
Chambers v. Satterlee, 40 Cal. 497; 
Hyermann y. Provenchere, 15 Mo. A. 
256. (5) If a contract which includes 
more work than was specified in: the 
advertisement is divisible, it will be 
Sustained to the extent of the adver- 
tised specifications. Texas Transp. 
Co. v. Boyd, 67 Tex. 153, 2 SW 364. 


done, but it may pay him the amount ],(6) Where the statute limits the cost 


which the city has been enriched at 
his expense by the labor done and 
the materials furnished by him; such 
payment will compensate the con- 
tractor for all his expenses and will 
free him from loss, but will not 
allow him any profits. Shaddock v. 
Schwartz, 220 App. Div. 470, 221 
NYS 677 [rev 128 Misc. 616, 220 NYS 
113]. 

ae Com. v. Walton, 236 Pa. 220, 
84 A 766. 

52. Com. v. Walton, supra. 


oa 


53. U. S.—Hitchcock v. Galveston, 
96 U. S. 341, 24 L. ed. 659. 

Cal.—Byrne v, Lunning Co., 38 
P 454. t 

Conn.—Turney v. Bridgeport, 55 
Conn. 412, 12 A 520. 

Ind.—Martindale v. Rochester, 171 
Ind. 250, 86 NE 321. 

Mo.—Ford v. Excelsior Springs 


Land, etc., Co., (A.) 223 SW 960; 
Eyermann vy. Provenchere, 15 Mo. 
A. 256. 


N. Y.—Hart v. New York, 201 N. 
Y. 45, 94 NE 219; Uvalda Asphalt 
Pav. Co. v. New York, 128 App. Div. 
210, 112 NYS 535 [aff 198 N. Y. 548 
mem, 92 NE 1105 mem]; Meyers v. 
Pennsylvania Steel Co., 77 App. Div. 
S07 INS £99. 

Tex.—Texas Transp. Co. v. Boyd, 
67 Tex. 153, 2 SW 364. 

W, Va.—Atlantic Bitulithic Co. v. 


Edgewood, 76 W. Va: 630, 87 SH 183. , 


[a] Ilustrations.—(1) Where a 
single coniract between a city and a 
contractor covers the construction 
of a sewer and also the construction 
of a sewage disposal plant, and the 
contract is invalid as to the latter, 
but the bids for the sewer were suffi- 
ciently specific and the bids for the 
two pieces of work were separate, 
the contract may be upheld as to the 
construction of the sewer. Hart v. 
New York, 201 N. Y. 
Uvalde Asphalt Pav. Co. v. New York, 
128 App. Div. 210, 112 NYS 535 [aff 
198 N. Y. 548 mem, 92 NE 1105 mem]. 
(2) If a provision in the contract au- 
thorizing the town engineer conclu- 
sively to determine the fulfillment,of 
the contract, the amount due the con- 
tractor, the quality of material to be 
used, and all questions that may 
arise, is an undue delegation of au- 
thority and therefore unlawful and 
void, it does not render other parts 
of the contract void. Martindale v. 
Rochester, 171 Ind. 250, 86 NE 321. 
(3) Even though void, a separable 
provision that the superintendent of 
streets shall not be liable for delin- 
quency on his part will not vitiate 
the entire contract. Byrne y. Lun- 
ing Co., 4 Cal. Unrep. Cas, 895, 38 
Pp 454, (4) Where the variance be- 


45, 94 NE 219;| 


of an improvement to a stated per- 
centage of the value of the property 
assessed, a contract that provides 
for the payment of a sum exceeding 
such limit is void only as to the jille- 


gal excess. Fitzgerald v. Walker, 
55 Ark. 148, 17 SW 702. (7) Where 
an. objectionable provision, clearly 


severable from the rest of the con- 
tract, is eliminated by the parties 
before any part performance by 
either party, the remainder of the 
contract may be upheld as_ valid. 


Waller v. Pritchard, 201, Iowa 1364, | 


202 NW 770. 

54. Rodgers v. New York, 51 Misc. 
119, 100 NYS 745 [aff 120 App. Div. 
880 mem, 105 NYS 1141 mem]. 

55. Cross references: 

Estoppel of municipal corporation 
generally see Hstoppel §§ 192-198. 
See also supra § 2225. ie 

Taxpayers’ suits to contest validity 
of contract see infra XIX, E. 

56. U. S.—Masters v, Rainier, .238 
Fed. 827. 

Ark,—Newport v. Batesville, 
R. Co., 58 Ark. 270, 24 SW 427. 

Ind.—Newman v. Sylvester, 42 Ind. 
106. 

Minn.—State v. Minnesota Trans- 
fer R. Co:, 80 Minn. 108, 88 NW 32, 
50 LRA 656. { 
|  Wash.—State v. Pullman, 23 Wash. 

6. 
Co., 184 


etc., 


583, 68 P 265, 83 AmSR ‘83 
57. Wykes v. City Water 


vib 752 [aff 202 Fed. 357, 120 CCA! 
85]. 

58. Wykes v. City Water Co.,. su- 
p 


ra. 
59. Whitworth v. Webb City, 204 


cital in contract of letting of work 
pursuant to specified ordinance), 

60. Wykes v. City Water Co,, 184 
Fed. 752 [aff 202 Fed. 357, 120 CCA 
485]; Red Oak First Nat. Bank v. 
Emmetsburg, 157 Iowa 555, 138 NW 
451, LRA1915A 982. 

61. Cal.—Argenti v. San Francis- 
co, 16 Cal. 255; Warren Bros. Co, v. 
Boyle, 42 Cal. A. 246, 183 P 706. 

Dak.—McGuire v. Rapid City, 6 
Dak. 346,.43 NW 706, 5 LRA 752; 
National Tube-Works Co. v. Cham- 
berlain, 5 Dak. 54, 37 NW 761. 

Tll.—MecGovern v. Chicago, 281 Ill. 
264, 118 NE 3 [aff 202 Ill. A. 139]. 

Ind.—New Albany v. Iron _ Sub- 
structure Co., 141 Ind. .500. 40 NE 
44; Wren v. Indianapolis, 96 Ind. 206. 

Towa.—Red Oak First Nat. Bank 
v. Emmetsburg, 157 Iowa 555, 138 
NW 451, LRA1915A 982; Cooper vy. 
Cedar Rapids, 112 Iowa 3867,/83 NW 
1050. 

Kan.—Sleeper v. Bullen, 6 Kan. 300. 

Mich.—Peterson vy, Ionia, 152 Mich. 
1678, 116 NW 562; Ludington. Water- 


| pendently of the 


Mo. 579, 103 SW 86 (estoppel by re-/ 
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pel.°® A municipality is never estopped from assert- 
ing the invalidity of an improvement contract which 
is ultra vires®®.in the sense that it is wholly beyond 


powers;°* but it may be estopped 


from denying the validity of a contract which is 
within the general scope of its powers but which is 
not entered into in the precise or formal manner 
required by law,°* or which is claimed not to have 
been authorized by ordinance,®® especially where the 
contract is within the scope of its proprietary or 
business powers, as distinguished from its govern- 
mental powers,®° it being frequently,®! although not 
always,°? held that, where a city has received the 
benefits of a contract within its power to make, 


Supply Co. v. Ludington, 119 Mich, 
480, 78 NW 558. ; 
Minn.—Pillager v, Hewett, 98 Minn. 
265, 107 NW 815. 
Mo.—Wheeler v. Poplar Bluff, 149 
Mo., 36, 49 SW _ 1088; Schueler_v. 
pepe oes 191 Mo. A. 575, 177 SW 


/N. J.—Tappan vy. Long Branch Po- 
lice Sanitary, etc.,-Commn., 59 N. J. L. 
371, 85 A 1070. 

N. Y.—Moore v. New York, 73 N. 
Y..238, 29 AmR 1384. 

Or.—Tone v. Tillamook City, 58 
Or. 382, 114 P 938. 

Tenn,—London, etc., Land Co. 
Jellico, 103 Tenn. 320, 52 SW 995. 

Wash.—North Yakima v, Scudder, 
41 Wash, 15, 82 P 1022. 

“There is, in our opinion, no legal 
reason, and there certainly is no 
moral one,, whereby a municipal cor- 
poration should be permitted to reap 
the benefit of a. fully completed con- 
tract and escape liability therefor 
under the plea of ultra vires, where 
the power exists to contract, but the 
same has been exercised’ in a neglhi- 
gent manner and even so irregularly 
as to release noncontracting parties 
from liability.” Red Oak First Nat. 
Bank v. Emmetsburg, 157 Iowa 555, 
568, 138 NW 451, LRAI1915A 982, 

“Where it appears that the power 
has been conferred upon the munici- 
pality to enter into the contract’ in 
compliance with which the services 
have been. rendered, the principle of 
estoppel obtains alike as in the case 
of individuals, where such contract 
has been fully complied with and the 
benefits received thereunder and te- 
tained and used by the adverse party. 
The right to recover the reasonable 
value thereof may be asserted: indé- 
contract, though 
it is predicated on its fulfillment— 
that is, by showing compliance with 
the terms imposed on the. part of the 
party seeking relief—and the mere 
fact that the contract is, in some 
respects, irregular or that the power 
to enter into it, lodged in the cor- 
poration was defectively exercised, 
will not suffice to repel such right 
as to the benefit conferred on the one 


Vv. 


|part, and received, retained and uti- 


lized on the other.” Schueler v. Kirk- 


| wood, 191 Mo. A. 575, 584, 177 SW 760. 


[a] Mlustration—Where, pénding 
execution of a contract for the im- 
provement of a Street on bids duly 
solicited, the city council passed a 
resolution directing that the roadway 
be built two feet higher than contem- 
plated by the then existing survey, 
which work was illegally included ‘in 
plaintiff's contract without adver- 
tising for bids, as required by Ionia 
Gity Charter (Loc. Acts [1887] p, 616 
No. 485, as amended by Loc. Acts 
[1897] p 234 No. 352) § 108, but the 
work was performed under a con- 
tract entered into by the council 
duly authorized to contract, and the 
city obtained the benefit thereof, it 
is estopped to plead ultra vires to 


plaintiff's action to recover for such 
additional work. 


Peterson vy. Ionia, 
152 Mich. 678, 116 NW 562, 

62. Colorado Springs v, Coray, 25 
Colo, A, 460, 139 P 1031,. 
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it will be estopped from asserting its invalidity on 
the ground of a defect in its execution or other 
irregularity in the exercise of the power. Likewise, 
where the contractor has received full compensation 
before he was entitled thereto, he, or a person stand- 
ing in his shoes, is estopped to assert that the con- 
tract, although within the power of the city to make, 
was not within the power of the particular officers 
or agents who acted on behalf of the city.®* Also 
a contractor who has proceeded with the work with- 
out complaint, after acquiring full knowledge of all 
the facts, cannot properly. assert the invalidity of 
the contract,®* nor is he in.a position to allege that 
the municipality is ‘estopped.®®° A contract secured 
through corrupt means is voidable only at the elec- 
tion of the city.6® The city cannot avoid a contract 
for street” improvements because it imposes more 
rigid conditions on the contractor than are author- 
ized by the ordinance under which it was made.®* 

[§ 2561] c. Ratification.°S A municipality may 
ratify an improvement contract which it could have 
legally authorized or made in the first instance®® but 
not one beyond its‘power to make.” Facts sufficient 
to constitute ratification must of course exist before 
a municipal improvement contract can be held to be 
validated by ratification ;"! there must be something 
in existence to ratify,’2 knowledge of the terms of 
the contract,’* and affirmative action by the proper 
officer or body** or some negative action which will 
amount to approval.7> The ratification must be by 
the municipal agency authorized to contract in the 


Spokane vy. Costello, 57 Wash. | N. 


183, 106 P 764. ap Ste 
64. Young v. Holyoke, 225 Mass. 


Pa. Dist. 381. 
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Y. 312, 18 HowPr 3438. { 
Pa.—Smith v. Philadelphia, 18 Pa. 
Dist. 769; Smith vy. Philadelphia, 17 
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' first instance,’* and must be in accordance with the 


mode prescribed by law;’’ where the contract is im- 
valid for failure to comply with charter or statutory 
requirements, there can be no ratification without 
compliance with such requirements.’* Ratification 
extends to the contract as an entirety’? and will 
validate a collateral bond for the benefit of laborers 
and materialmen.’° However, where the question 
must be submitted to popular vote,®+ it has been 
held that a previous contract is not validated, as of 
its date, by a subsequent vote,’* but is merely ren- 
dered operative from the time thereof.** 

[§ 2562] d. Cure of Infirmity. An alleged infirm- 
ity in a municipal improvement contract may be 
fully cured by the mutual conduct of the parties 
in eliminating it before attempted performance.** 
Also an invalid contract may be rendered enforce- 
able against a municipality by curative statutes ;®> 
but where the city has no power to make improve- 
ments at the expense of property owners, the latter 
eannot be made liable for such improvements by 
subsequent legislation validating a contract which 
imposes a lien on their property ;®* and a contract 
void because of contravention of the constitution is 
not validated by a subsequent constitutional amend- 
ment under the terms of which the contract could 
have been made.6? Where a contract is void because 
made before the adoption of a sufficient ordinance, 
the passage of an ordinance confirming the contract 
does not validate it.48 The validation of a contract 
by the indorsement thereon by the’ comptroller that 

“The ratification of an invalid con- 
tract, where an express contract is 


necessary to bind a municipal cor- 
poration in the first instance, and 


140, 114 NE. 62; Winston v, Pitts- 
field, 221 Mass. 356, 108 NE 1088. _. 
*-"65. Missoula St..R: Co. v. Mis- 
‘soula, 47 Mont. 85, 130 P 771. 
66. Devlin v. New York, 
4106, 23 NYS 888. 
., 67. Hitchcock v. Galveston, 
Cas. No. 6,534, 3 Woods 287. 
. 68. Cross references: | ; 
Ratification of unauthorized munici- 
pal contracts generally see supra 
we § 2226. : : . 
Vote of board or council dispensing 
with contract see supra, § 2485. 
.: 69. Ark.—Frick v, Brinkley, 61 
“Ark. 397, 33 SW 527. 
Ky.—Blanton v.* Wallins, 218 Ky. 
‘295, 291 SW..372; Eisenschmidt v. 
Ader, .185 Ky. -280;°°215° Sw 
‘Nickels v. Frankfort, 111 SW 706, 
33 KyL 918; Gibson v. O’Brien, 6 
SW 28, 9 KyL 639. - . 
»  Mich.—Davis v. Jackson, 61 Mich. 
530, 28 NW 526. 
Mo,—Carthage v. Cowgill, etc., 
Milling Co., 156 Mo. 620, 57 SW 1008. 
N, Y.—Albany City’ Nat. Bank v. 
Albany, 92 N. Y. 363; Matter of 
‘Christey, 92 Misc..1, 155 NYS 39. 


4 Misc. 
12 F. 


Pa.—In re Brighton Road, 213 Pa. 
521, 63 A 124; In re Millvale Bor- 
ough, 162 Pa. 374, 29 A 641, 644; 


Philadelphia v. Jewell, 140 Pa. 9, 21 
A 239; Philadelphia v. Hays, 93 Pa. 
72; Freeburg. v. Philadelphia, 18 Pa. 
Dist, 741. ; ; 

Wis.—Hasbrouck vy. Milwaukee, 21, 
‘Wis. 217. 

[a] Reduction'in price.—Where a 
void paving contract is revived by 
a city as an act of grace, a reduction 
in .the price to. be paid for the work 
cannot be said to impair the obliga- 
tion of the contract. Philadelphia vy. 
Jewell, 1385 Pa, 329): 19 A 947, 

70. Ind.—Indidnapolis v. Wann, 
144 Ind.'175, 42 NE 901, 81 LRA’ 743. 

Ky.—Cohen vy. Henderson, 182\Ky. 
658, 207 SW 4. rs ae 

Mo.—Ruggles v. Collier, 43 Mo, 353. 

N. Y.-—Dickinson, vy. Poughkeepsie, 
75 N.Y. 65; Brady v. New' York, 20 


485) 


Tex.—Ellis y. Cleburne, (Civ. A.) 
35 SW 495, ’ 

71. See cases infra this note; and 
notes 72-78. 

[a] Facts held sufficient to consti- 
tute ratification.—Crowe v. Boyle, 184 
Cal. 117, 193 P 111; 123; Hansen v. 
Anthon, 187. Iowa 51, 173 NW 939; 
Red,Oak First Nat. Bank v. Emmets- 
burg, 157 Iowa 555, 138 NW 4651, 
LRA1915A 982; State v. Ramsey 
County Dist. Ct., 88 Minn: 164, 22 
NW 295 (where a ministerial board, 
in awarding the contract, departs 
from an order of the council, such 


departure is ratified by the action of 


the council in approving the award). 

{[b] Facts held insufficient to con- 
stitute ratification.— Venable v. Plum- 
merville, 130 Ark. 477, 198 SW 106 
(knowledge of.individual members of 
council); Turney v. Bridgeport, 565 


‘Conn: 412,12 A 520; ‘Kreis v. Knox- 
ville, 


145. Tenn. 297, 237 SW = 55 
(agreement to compromise claim). 
72. Hoeppner-Bartlett Co. v. Rhine- 
lander, 142 Wis. 229,125 NW 454, 
73. Livingstone vy. Industrial As- 
soc., 9 Alta, L. 843, 25. DomLR: 313, 
9 OntWR. 794. 
74 Venable v. Plummerville, 130 


‘Ark. 477, 198 SW 106. 


75. 
ra, 
76. Peo. v. Swift, 31 Cal. 26; Chi- 


Venable v. Plummerville, su- 
p 


cago v. Galpin, 1838 Ill. 399, 55 NE 
731; North River: Electric Light, 


etc., Co. v. New York, 48 App. Div, 14, 
62 NYS 726. 

_77..Valentine Clark Co. v. Alle- 
gheny City; 1438 Fed. 644; Keeney vy. 
Jersey City, 47 N. J. L, 449, 1.A 511; 
Nelson v. New York, 1381 N. Y. 4, 
29 NE 814; Murphy v. Albina, 22 Or. 
106, 29 P 353, 29 AmSR 578. 

78. Colorado Springs v, Coray, 25 
Colo. A. 460, 469, 189 P 1031; Mulli- 
gan v. Lexington, 126 Mo. .A. ‘715, 
105 SW 1104; Cawker vy. Central 
Bitulithic Pav. Co., 

NW 888. 


140 Wis. 25; 121) 


where the contract is required to be 
made in a specified manner, requires 
the same formalities necessary to be 


| complied with in the making of a 


valid contract.” Colorado Springs vy. 
Coray, Supra. 

[a] To hold otherwise would be 
to make the charter or statutory 
provisions practically ineffective. 
Cawker vy. Central- Bitulithic 
Co., 140. Wis. 25, 121 NW 888. 
_ {b] Ordinance.—“If an ordinance 
is necessary to the validity of a con- 
tract of this nature, it is equally 
necessary for a valid ratification.’ 


Pav. 


Mulligan v. Lexington, 126 Mo. A. 
715,723, 105, SW 1104. : 
cone Devers v. Howard, 88 Mo. A. 


80. Devers v. Howard, supra. 

81. See supra § 2342. 

82. -Squire vy. Preston, 82 Hun 88, 
31 NYS 174. 

83. Squire v. Preston, supra. 

84. Waller v. Pritchard, 201 Iowa 
1364, 202 NW 1770. 

85. U. S.—Jarecki Mfg. Co. v. To- 
ledo, 58. Fed; 329. 

Iowa.—McCain v. Des Moines, 128 
Iowa 331, 103 NW 979. 

N. Y.—Matter of Johnson, 2 NYSt 
98; Matter of Eightieth St., 31 How 
Pr 99. And see Matter of Dean, 230 
N. Y. 1, 128 NE 897. [rey 191, App. 
Div. 809, 181 NYS 835] (recognizing 
the rule, but holding that the title of 
the statute in question did not comply 
with a constitutional requirement). 
' Oh.—Cincinnati v. Goodman, 5 Oh. 
Dec. (Reprint) 365, 5 AmLRec 153. 

Pa.—Dunbar v. Williamsport, 9 
Pa. Co. 451. 

Wash.—Abernethy v. Medical Lake, 
9 Wash, 112, 37 P 306. 

See also supra § 2231. 

86. Bellevue v. Peacock, 89 Ky. 495, 
12 SW 1042, 11 KyL-702, 25 AmSR 552. 

87. Ellis v. Cleburne, (Tex. Civ. 
A.) 35. SW 495. : z 

88. Paxton vy. Bogardus, 201 Tl. 
628, 66 NE 853. | ; 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page. and note number, . 
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an appropriation has been made to cover the expense 
of the contract renders the contract valid only from 
the date of the indorsement;8® it does not relate 
back so as to give a remedy where none existed 
previously.®° 

[§ 2563] 11. Construction Generally.°! The gen- 
eral rules governing construction of contracts? 
apply to municipal contracts for improvements. 
Thus the contract is to be read as a whole,* and 
each clause thereof is to be read in connection with 
the others, so as, if possible, to give effect to each 
and all;®° but a provision repugnant to another 
creating a right will not be allowed to destroy the 
efficacy of the latter.°° The contract will be given 
a reasonable construction,®’ especially in the case 
of uncertainty or ambiguity;°* and if it is: fairly 
capable of a construction which will render it en- 
forceable, such construction will be adopted.*® 
~ Construction in connection with other matters. A 
contract for a municipal improvement will be con- 
“89. Carpenter Constr. Co. v. De- 


troit, 229 Mich. 285, 200 NW 955. 
90. Carpenter Constr. Co. v. De- 


312, 91 SW 500. 
N. 


39 NB 
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Mo.—Hund v. Rackliffe, 
Y.—Peéo. v. Beck; 144 N. Y. 225, 
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strued with reference to the pertinent provisions of 
a statute, charter, or ordinance in force at the time 
of the execution of the contract.1 Also the con- 
tract will be construed with reference to plans and 
specifications incorporated by reference.2, However, 
a plan of the work is subsidiary to the contract, 
and, where the language thereof will permit, the 
specifications will be construed so as to uphold the 
validity of the contract. In the absence.of any 
stipulation in the contract that the contractor war- 
rants the sufficiency of the plans and specifications, 
no such warranty can be imputed to him;° in such 
case the sufficiency of the plans and specifications 
will be held to be warranted by the municipality.® 
Where the contract is unambiguous and the notice, 
eall, or proposal for bids is not included or referred 
to therein, it cannot be construed to be a part of 
the contract,’ but must be considered as belonging 
only to the preliminary and antecedent negotia- 
tions. A resolution adopted by the municipality, 


192 Mo.|not set forth in the contract as re- 
quired by the statute. Medina v. 
| Dingledine, 211 N. Y. 24, 104 NE 1118, 
[d] Circumstances leading to pas- 


‘Mass; 16, 44-NE 1060. 


troit, supra. 

‘{a] Breach of contract.—As, prior 
to the validation of the contract, it 
was a nullity and no action for a 
breach thereof consisting of delay 
could have been maintained, the vali- 
dation will not relate back so as to 
give a cause of action for such 
breach. Carpenter Constr. Co. v. De- 
troit, 229 Mich. 285, 200 NW 955. 

. 91. Construction: 3 
As-to particular matters see infra 

§§ 2574-2609, 2620. 

Of bond and contract together see 

supra § 2543. 

92. 
also supra §§ 2232-2236. 

93. Chicago v. Sherwood, 104 111. 
549; Leavenworth v. Rankin, 2 Kan. 
357; Davies v. East Saginaw, 66 Mich. 
37, 32 NW 919; Phelan v. New York, 
119 N. Y. 86, 23 NE 175; Harrison v. 
New Brighton, 110 App. Div. 267, 97 
NYS 246; Dillon v. Syracuse,’ 5 Silv. 
Sup. 575, 9 NYS 98; Voorhis vy. New 
York, 46 HowPr (N. Y.) 116. 

[a] Oral agreements between the 
contractor and the city are merged in 
a subsequent written contract. Burn- 
ham v. Milwaukee, 100 Wis. 55, 75 
NW 1014. 

[b] Usual import of language.— 
A sewer contract should be construed 
according to the usual import of its 
language. Heman Constr. Co. v. St. 
Louis, 256 Mo, 332, 165 SW 1032. 

[c] Evidence of custom. — Evi- 
dence of a custom prevailing when 
an ordinance for paving was adopted, 
defining dimensions of paving blocks 
as specified in the contract, is ad- 
missible for the purpose of explaining 
the intent of the parties. Cole v. 
Skrainka, 37 Mo. A. 427. 

94. Atlantic. Trust, etc, Co. v. 
Laurinburg, 163 Fed. 690, 90 CCA 274 
[certiorari den 212 U. S. 573, 29 SCt 


683, 53 L. ed. 656]; Puget Sound In-: 


ternational R, v. Everett, 103 Wash. 
495,175 P40. 


95) -Atlanticn Trust, “ete., “Co. Vv. 
Laurinburg, 163 Fed. 690, 90 CCA 274 
{[eertiorari den 212 U. S.. 573, 29 SCt 
683, 53 L. ed. 656]. 

, 96. Passaic Valley Sewerage 
Comrs, v. Holbrook, etce., Corp., 6 F. 
(2d) 721. 


97. KFradus Contracting Co., Inc. v. 
Taylor, 201 App. Div. 298, 194 NYS 
286 


oe 98. Ala.—Greenville v.: Greenville 

Water Works Co., 125 Ala. 625, 27_S 

AGALL ; 

i Towa.—-MeCain 

dowa 331, :108 NW 979; 

1073 ; 
Mass.—Braney |v. 


1 ie ah kal a i oh ESL 


See Contracts §§ 481-520. See 


v.. Des Moines, 128) 
V Ryan _v. 
Dubuque, > 112 Iowa .284, 83° NW! 
: Poectanyy ‘ment are chargeable wth knowledge 
‘of the provisions of a pertinent stat- 


Millbury, 167 
. ‘ute, even though such’ provisions are 


80; Delafield _v. Westfield, 41 
App. Div. 24, 58 NYS 277 [aff 169 
N. :Y.. 582, 62 NE 1095]; Delamater 
v. Folz, 50 Hun 528, 3 NYS 711. 


Pa.—Sheehan vy, Pittsburg, 213 Pa. | ; 
| passage, may be regarded in constru- 


133,62 A 642, ' 
S. D.—Naughton y. Sioux Falls, 
3S. D. 90,52 NW 324, 


Tenn.—Smith v. St. Louis Mut. L. | 


Ins. Co., 3 Tenn. Ch. 631. 

99. Corey v.. Ft. Dodge, 133 Iowa 
666, 111 NW 6; Paducah v. Koller 
Pumping, Co., 219 Ky. 779, 294 SW 

1. Cal.—Piedmont Pav. Co. v. All- 
man, 136 Cal. 88, 68 P 493. 

Ind.—State v. Aubry, 72 Ind. A, 346, 
124 NE 278, 709. 

Ky.—Paducah vy. Koller Plumbing 
Co., 219 Ky. 779, 294 SW. 477. 

Mo.—Barber Asphalt Pav. Co. v. 
Hayward, 248 Mo. 280, 154 SW 140; 
Oster v. Jefferson, 57 Mo. A. 485. 

N. Y.—Hunt v. Utica,18 N. Y. 442 
[aff 23 Barb. 390]. 

Pa.—Philadelphia y. Jewell, 135 Pa, 
329, 19' A.-947. 

Wis.—Milwaukee v. Raulf, 164 Wis. 
172, 159 NW 819. 

fa] Construction of particular 
statute and contract.—A contract 
has been construed, in connection 
with the statute under which it was 
made, to be a city contract for the 
construction of a city-owned railroad, 
a railroad company being made a 
party to the contract for the purpose 
of contributing to the cost of con- 
struction up to a certain limit, but 
the city having the right to divert 
the contribution to other purposes. 
Dock Contractor Co. v. New York, 
296 Fed. 377. 

[b] Statute modifying ordinance. 
—Where a contract for work upon 
a street refers to, and makes a part 
thereof, a city ordinance which pro- 
vides that the final payment shall 
not be made until the assessment for 
the work has been confirmed by the 
common council but which was 
passed prior to the passage of a 
statute in reference to which the 


parties contracted, and which _ took- 


away from the common council the 
power of confirmation and vested it 
in the board of revision and correc- 
tion of assessments for local im- 
provements, the ordinance and con- 
tract are to be read as if the condi- 
tion required a confirmation by com- 
petent authority. Tone v. New York, 
TO NU oY.. “Lb T. 

[c] Constructive knowledge of 
statutory provisions.—The parties to 
a contract for a municipal improve- 


sage of statute.—The circumstances 
existing at the time of the passage 
of a statute authorizing a public 
improvement, and which led to its 


ing a contract made pursuant to such 
statute. O’Brien v. New York, 139 
N. Y. 548, 35 NE 323. | 

2. U. S.—Smith vy. Salt Lake City, 
83 Fed. 784 [rev on other grounds 


| 104 Fed. 457, 43 CCA 637]. 


Ala.—Ensley y. Moore, 39 S 679. 

Ind.—State v. Michigan, 138 Ind. 
455, 37 NE 1041, 

La.—Shreveport v. Levy, 154 la. 
$53, 98 S 431. 

Mich.—Central Bitulithic Pav. Co. 
v. Mt. Clemens, 143 Mich. 259, 106 
NW 888; Fox v. Bay City, 122 Mich. 
499, 81 NW 352; Campau v. Detroit, 
106 Mich. 414, 64 NW 336. 

Mo.—Barber Asphalt Pav. Co. v. 
Hayward, 248 Mo. 280, 154 SW 140. 

N, Y.—Murphy v. Yonkers, 45 App. 
Div. 621, 60 NYS 940; Dean vy. New 
York, 45 App. Div. 605, 61 NYS 374; 
Barry v. New York, 88 App._ Div. 
632, 56 NYS 1049; Kelly v. New York, 
16 App. Div. 296, 44 NYS 628; Palla- 
dino v. New York, 56 Hun 565, 10 


NYS: 66 [aff-125 N. Y. 7383, 26 NE 
757]. 
Wash.—Elma v. Carney, 9 Wash. 


AGO, 30 Ren Ox 

Can.—Montreal v. Canadian Pac. R. 
Co., 83 Can. S. C. 396. 

{a] Paper not part of plans and 
specifications.—An additional paper 
ealled a) ‘bidding sheet,’ purporting 
to be a construction of the specifica- 
tions, profiles, and plans for the bene- 
fit of bidders, is not binding on the 
city where the contract provides 
specifically that it is based on the 
specifications, profiles, and plans, but 
does not refer to such paper and the 
paper is not contemplated, mentioned, 
or called for in the pertinent statutes. 
Hanrahan vy. Janesville, 145 Wis. 457, 
130 NW 482. } 

3. Dean v. New York, 167 N. Y. 
13, 60 NE 236. 

[a] Im case of a discrepancy he- 
tween the plan and the contract, the 
contract will control. Dean v. New 
York, 167 N. Y. 138, 60 NE.236. 

4. Boonville v. Stephens, 238 Mo. 
839, 141. SW 1111 [rev (A.) 95 SW 


5. Aberdeen Constr. Co. vy, Aber- 
deen, 84 Wash. 429, 147 P 2. 

6. Aberdeen Constr. Co. v. Aber- 
deen, supra. 

7. Burke v. Paving Dist. No. 5, 
Bd. of Impr., 120 Ark. 435, 179 SW 
654, 

' 8. Burke v. Paving Dist. No, 5, Bd. 
of Impr., supra. 
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but not accepted by the contractor, will not control 
the contract provisions.® 

Construction by engineer. Where the contract 
provides that the engineer shall be the final arbi- 
trator as to the meaning of any clauses therein, a 
construction by him is conclusive’ in the absence 
of fraud or collusion.1? However, the construc- 
tion by the engineer of the contract as a whole is 
in excess of the authority conferred on him by the 
contract to construe the plans and specifications.*® 

[§ 2564] 12. Assignment't—a. In General. Ac- 
cording to some authorities a contract for a munici- 
pal improvement may be assigned,'> at least where 
the municipality retains the personal obligation of 
the contractor;!® but according to other authorities 
the contract cannot be assigned?’ without the con- 
sent of the city,1® at least where it is so provided 
in the contract.1® At any rate the contract may be 
assigned with the consent of the city;?° and where 
the right to assign a contract is made by statute to 
depend on the consent of a particular officer, such 


9. Talbott v. New Castle, 169 Ind. 
172, 81 NE 724 [transf from app. ct. 
81 NE 82]. 


10. Willson, etc., Co. v. Mack Pav., | feature. 
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contractor to maintain the work in 
good condition for a period of years 
after its completion is an important 
The owners of the real: es- 
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consent may be implied.2!_ A provision restricting 
the subletting of work will not be construed to for- 
bid a contractor for the erection of a building from 
subcontracting the carpenter work;?? and a clause 
in a contract prohibiting assignment without the 
consent of the city or a specified municipal officer or 
board is for the benefit and protection of the city,** 
and not for the benefit of subcontractors or other 
persons subsequently acquiring liens.”* 

Money due or to become due under the contract 
may be assigned,”® such an assignment not being 
an assignment of the contract.° 

Notice. In the absence of a statute providing to 
whom notice of the assignment of a contract shall 
be given, it- has been held that notice may be given 
to any agent of the city whose duty it is to act 
upon it or communicate it to his principal in the 
proper discharge of his duty as agent.*7 In some 
jurisdictions it seems that notice to the city is not 
essential to the validity of the assignment of money 
due and to become due under the contract.78 How- 


signee does not render the assign- 
ment invalid, such being the very 
purpose of most assignments. Post 
v. New York, 86 Misc, 300, 148 NYS 


AAT Tah tee 
see sea 


ete., Co., 78 Misc, 441, 138 NYS 407. 

[a] _Conclusiveness on subcontrac- 
tor.—Where the contract between a 
construction company and a munici- 
pality, providing that its engineer 
shall be the final judge as to the 
meaning of terms, has already been 
interpreted by him, a subcontractor, 
whose contract with the construction 
company incorporates the principal 
contract by reference, is bound by 
the engineer’s interpretation. Will- 
son, etc., Co. v.. Mack Pav., etc., Co., 
78 Misc. 441, 188 NYS 407. 

11. Willson, etc., Co, v. Mack Pav., 
etc., Co., supra. 


12. Willson, etc., Co. v, Mack Pav., 
etc., Co., supra. 

13. Ruch v. York City, 233 Pa. 36, 
81 A 891 


14. Assignability of contracts for 
public work generally see Assign- 
ments.§ 48, 

15. Cal.—Hub Hardware Co. v. 
Aitna Acc., etc., Co., 178 Cal. 264, 173 
P 81; Taylor v. Palmer, 31 Cal. 240. 
Ae BE Louis vy. Clemens, 42 Mo. 

N. Y.—Devlin v. New York, 63 N. 
Y. 8, 50 HowPr 1. 

Oh.—Corry v. Gaynor, 22 Oh, St. 
584; Ernst v. Kunkle, 5 Oh. St. 520. 

Okl.—-Chas. T. Derr Constr. Co. v. 
Gelruth, 29 Okl. 538, 120 P 253 (con- 
tract containing no restrictions 
against the assignment thereof). 

Ss. C—Columbia Water Power Co, v. 
Columbia, 5 S. C, 225. 

16. Anderson v. De Urioste, 96 
Cal. 404, 31 P 266; Devlin v. New 
York, 63 N, Y. 8. 

17. State v. Aubry, 72 Ind. A. 346, 
124 NE 278, 709. 

[a] Reason for rule.—‘‘The con- 
tract is not a negotiable instrument; 
and there are good and sufficient rea- 
sons why a contract of this charac- 
ter should not be assignable. <A con- 
tract for the improvement of a street 
by paving or by constructing side- 
walks is the creature of the statutes 
relating to that subject, which stat- 
utes enter into and control the con- 
tract. As evidenced by those stat- 
utes, the Legislature did not contem- 
plate that the person to whom the 
municipality has awarded the con- 
tract, commonly called ‘the contrac- 
tor,’ may impede or embarrass the 
municipality or vex its officers by 
putting the contract on the market 
to be sold or bartered as a commod- 
ity. ‘The contractor is required to 
give a bond for the faithful perform- 
ance of the contract, and this bond 
is personal. The obligation of the) 


tate assessable for the payment of 
the cost of the improvement must be 
protected; and as to them a special 
duty rests upon the officers of the 
municipality.” State y. Aubry, 72 
Ind. A. 346, 124 NE 278, 280, 709. 

18. Delaware County v. Diebold 
Safe, etc., Co., 133 U.S. 473, 10 SCt 
399, 33 L. ed. 674; Cook v. Menasha, 
103 Wis, 6, 79 NW 26. 

19. State v. Aubry, 72 Ind. A. 346, 
124 NE 278, 709; Deffenbaugh v, Fos- 
ter, 40 Ind. 382; Murphy v. Platts- 
mouth, 78 Nebr. 163, 110 NW 749. 

[a] Such a provision is valid, and 
it is the duty of the courts to enforce 
it. State v. Aubry, 72. Ind. A. 346, 
124 NE 278, 709. 
ek Bristow v. Bowman, 8 Ky. Op. 

21. Sims~-v. Hines, 121 Ind, 534, 
23 NE 515; Ocorr, etc.,, Co. v. Little 
Falls,.77 App. Div. 592, 79 NYS 251 
{aff 178 N. Y. 622, 70 NE 1104]. 


22. Ocorr, etc., Co. v. Little Falls, 
supra. 
23. U.S. Fidelity, ete., Co..v. New- 


ark, 76. N. J. Eq. 230, 74 A 192 [aff 
79 N. J. Eq. 584, 81 A 758, 37 LRANS 
575]; Episcopo v. New York, 35 Misc. 
623, 72 NYS 140. 

[a] Where the city does not ob- 
ject, the assignment is not absolutely 
void. Portuguese-American Bank v. 
Welles, 242 U. S. 7, 37 SCt 3, 61 L. ed. 
116 [rev 211 Fed. 561, 128 CCA 161}. 

24, U.S. Fidelity, etc., Co. v. New- 
ark, 76 NJ. Eq. 230, 74 A 192 [aff 
79 N. J. Eq. 584, 81 A 758, 37 LRANS 
575]. 

25. Hipwell v. National Surety 
Co., 180 Iowa 656, 105 NW 318; U. S. 
Fidelity, etc., Co. v, Pittsburg, 115 
Kan.,'740,' 225. P88; Dickson. v. St. 
Paul, 97 Minn. 258, 106 NW 1053; 
Snyder v. New York, 74 App. Div. 
421, 77 NYS 687; Federal Heating Co. 
v. Buffalo, 99 Misc. 121, 1683 NYS 336 
[mod on other grounds 182 App. Div. 
128, 170 NYS 515 (aff 229 N. Y. 540 
mem, 129 NE 906 mem)]; Post v. New 
York, 86 Misc. 300, 148 NYS 568 [aff 
166 App. Div. 919 mem, 152 NYS 1138 


mem], 

[a] Objections considered. — (1) 
An. assignment by the contractor of 
moneys to become due him under the 
contract is not invalid because based 
on a past. consideration, any valid 
consideration being sufficient to sup- 
port it. Post v. New York, 86 Misc. 
300, 148 NYS 568 [aff 166 App. Div. 
919 mem, 152 NYS 1138 mem]. (2) 
That..an assignment by the contrac- 
tor of moneys to become due him un- 
der the contract will prefer the as- 


568 [aff 166 App. Div, 919 mem, 152 
NYS 1138 mem]. 

[b] An order by the contractor on 
the fund in the:hands of the city, 
created to pay for the erection of a 
building, operates as an assignment 
of such portion of the fund as is due 
the contractor. Somers Brick Co. v. 
Souder, .71_N.. J. Eq. 759, 70 A 158 
[mod 70 N. J. Eq. 388, 61 A 840]. 

[ec] A letter may be treated as a 
sufficient assignment where, although 
in form it is not an assignment, it is 
intended and accepted as_ such. 
Standard Oil Co. v. Powell Pav., etc., 
Co., 189 S. C. 411, 188 SE 184 (letter 
expressing wish to assign). 

26. National Surety Co. v. Maag, 
43 Ind, A. 16, 86 NE 862. 

[a] An assignment of a claim (1) 
for work done by the contractor un- 
der the contract is not rendered in- 
valid by a provision in the contract 
that the contractor shall not assign 
or sublet “any part of the work” 
without the consent of the other 
party. Atlantic City vy. Warren, 226 
Fed. 372, 141 CCA 202. (2) Such an 
assignment includes both labor and 
materials furnished in doing such 
work. Atlantic City v. Warren Bros. 
Co., 226 Fed. 372, 141 CCA 202, (3) 
Where the contractor assigned what- 
ever claims there might be under the 
contract, all the work required by 
the contract has been done and the 
city is not seeking to enforce any 
liability but only to escape liability, 
it is immaterial that there may have 
been no assignment of the contract 
that was binding upon the city, owing 
to\the fact that it never knew of or 
consented to such assignment. Han- 
rahan v. Janesville, 145 Wis, 457, 130 
NW 482. 

{b] Assignment of tax bills.— 
That a sewer contractor contracted 
with plaintiff, from whom he bor- 
rowed money, to assign tax bills to 
be received for making the improve- 
ment, and plaintiff employed an engi- 
neer to see that the work was done 
so as to sustain the validity of the 
tax bills, does not show a transfer or 
subletting of the contractor’s con- 
tract with the city, in violation of 
its terms. Dickey v. Porter, 203 
Mo. 1, 101 SW 586. 

27. Philadelphia v, Lockhardt, 73 
Pa,? 281) 

28. U.S. Fidelity, etc., Co. v. New- 
ark, 76 N. J. Eq. 230, 74 A 192 [aff 
79 N, J. Eq. 584, 81 A 758, 37 LRANS 
575] (in any event, notice to the 
mayor, as well as the municipal 
board ‘having supervision of the per- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


-§§ 2564-2567] 


‘ever, where the contract has been fully performed 
and the city is without knowledge of one assign- 
ment, it is justified in paying out the full amount 
due to the holder of a subsequent assignment.?? 

The filing of an assignment of a municipal im- 
provement contract, or of money due or to become 
due thereunder, with certain municipal officers is 
required by some statutes.°° A failure to comply 
with such a statute may operate to deprive the as- 
signee of priority over subsequent liens of laborers 
and materialmen,*! but cannot be taken advantage 
of by other persons.*? 

Rescission. Where a contract of assignment made 
with the consent of the municipality provided that, 
in the event of failure of the assignee to prosecute 
the work to the satisfaction of the municipality, 
upon written notice to him, his interest thereunder 
should cease and the assignor might take up the 
work and finish it, being subrogated to all the 
claims of the assignee under the contract with the 
municipality, the giving of such notice under such 
cireumstances did not have the effect of rescinding 
the assignment.*% 

[§ 2565] b. Operation and Effect—(1) In General. 
A valid assignment of a municipal improvement 
contract does not terminate the contract.*4 An as- 
signment of money due or to become due under the 
contract does not create a lien,®® but rather confers 
a title which is absolute®® except to the extent that 

- it is subject to the provisions of the contract*’ and 
statutes requiring the assignment to be filed.*® An 
assignee of the right, title, and interest of the con- 

- tractor in special assessments to be levied on com- 
pletion of the improvement does not have an enforce- 
able interest unless and until the work covered by 
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AnnCas1918C 1075, 


[44 C.J.] 371 


the contract is completed and accepted so as to au- 
thorize the making of the assessments.%? It is 
held that an invalid assignment of a municipal 
contract confers no rights whatever on_ the 
assignee.?° 

[§ 2566] (2) As between Assignee and Other Per- 
sons—(a) Municipality. An assignee of a contract 
for a municipal improvement may enforce it against 
the municipality where the assignment is valid‘? 
and the assignee has fully performed and completed 
the work covered by the contract,*? but not where 
the assignment is invalid.4? The approval and ac- 
ceptance by the municipality of an assignment by 
the contractor of money due under the contract ren- 
ders it liable to the assignee for payment of the 
amount of, the assignment.*# However, the accept- 
ance of the assignment by the city may be so worded 
as not to bind it absolutely to pay the full amount 
of the assignment;*> and the city is not independ- 
ently liable on an acceptance by a ministerial mu- 
nicipal officer without authority to impose such lia- 
bility upon it.46 An assignee of payments to mature 
in the future cannot recover thereon where, owing 
to the default of the contractor, the payments never 
mature.*7. An assignee of tax bills against prop- 
erty which was at the time private property but 
which subsequently became municipal property and 
part of a street or highway cannot hold the city 
liable either in contract*® or tort.*® 

[§ 2567] (b) Contractor or Surety. The contrac- 
tor may, under the circumstances of the case, become 
liable to the assignee for materials appropriated 
and used on taking over and completing the work 
after the failure of the assignee to prosecute it to 
the satisfaction of the municipality.°° Also, the 


Contra Stand-|Co. v. Old Nat. Bank, 134 Wash. 


formance of the contract and the 
power of drawing upon the city treas- 
‘ury for money to pay what is earned 
under the contract, is sufficient). __ 

29. Maryland Casualty Co. v. Hill, 
100 Wash. 289, 170 P 594. 

30. Contractors’ Supply Co. v. New 
York, 153 App. Div. 60, 138 NYS 242. 
See Rockland Lake Trap Rock Co. v. 
Port Chester, 102 App. Div. 360, 92 
NYS 631 [aff 185 N. Y. 590 mem, 
78 NE 1111 mem] (decided at a time 
when the statute required filing with 
the county clerk and before the pas- 
sage of another statute providing for 
filing with municipal officers). 

[a] Insufficient compliance. — In 
view of L. (1915). c 69 § 286 subd 6, 
giving charge of the construction, re- 
pairing, and remodeling of school 
buildings and award of contracts 
therefor to the common council of a 
city, Lien L. § 16, requiring an as- 
signment, of money due or to become 
due on contracts for public improve- 
ments to be filed with the head of the 
department or bureau having charge 
of the construction and with the fi- 
nancial officer of the city, is not suffi- 
ciently complied with bys filing an 
assignment of money due under a 
contract for construction of a school 
building with the city’s treasurer. 


Albany Builders’ Supply Co. v. Hast- | 


ern Bridge, etc., CO, 235 N.. Y., 432, 
139 NE 565. 
See infra § 2568. : 

32. In re Interstate Pav. Co., 197 
Fed. 3871 (géneral creditors); Mer- 
chants’ Nat. Bank yv. Long, 113 Misc. 
84, 184 NYS 34 [aff 204 App. Div. 
856 mem, 197 NYS 930 mem (aff 236 
N. Y. 564, 142 NE 285)] (judgment 
or attaching creditor). 

83. Hoare v. Glann, 38 Cal. A. 189, 
175 P 701 (where the notice was no 
broader than that expressly provided 
for in the assignment). 

_ 34 Devlin v. New York, 63 N, Y. 
.8, 50 HowPr 1. 

35. Riverside Contracting Co. v. 

New York, 218 N. Y. 596, 118 NE 564, 


ard Sand, etc., Co. v. New York, 172 
App. Div. 80, 157 NYS 447 [aff 224 
N. Y. 687 mem, 121 NE 892 mem]. 
eee ey On OR, Contains Co, 

ew York, « Ya 596,0115 
ri ee hah 1075, . ented 

P. onaldson vy. Benight, 105 Okl. 

108,232. P 5116. . i 

[a] An assignee of the proceeds 
of an improvement contract with a 
city is bound to know that the con- 
tract has not been performed and 
that. before there can be any proceeds 
for anyone it must be performed, 
and the work accepted by the city. 
State-y. Aubry, 72 Ind. A. 346, 124 
NE 278, 709. 

38. See supra § 2564. 

39. State vy. Indianapolis, 188 Ind. 
685, 123 NE 405; Astna Trust, etc., 
Co. vy. Nackenhorst, 188 Ind. 621, 122 


Vv. 
4, 


NE (421, 123 NE 353, 7125 “NE. 213; 
State. v. Aubry, 72 Ind. A. 346, 124 
NE 278, 709. 


40. State v. Aubry, supra. 

41. St. Louis v. Clemens, 42 Mo. 
69; Columbia Water Power Co. v. Co- 
lumbia, 5 8S, C. 225. 

Validity of assignment see supra 


457, 235 P-947, 

45. Spear v. Gaffney Bd. of Public 
Works, 99 S. GC. 144, 82 SE 1010. 

46. Standard Oil Co. v. Powell 
SME etce., Co.,, 139 S. C, 411, 188 SE 


47. Federal Heating Co. v. Buffalo, 
182 App. Div. 128, 170 NYS 515 [aff 
229 N. Y. 540 mem, 129 NE 906 mem]. 
See Merchants’ Nat. Bank v. Long, 
113 Misc. 84, 184 NYS 34 [aff 204 
App. Div. 856 mem, 197 NYS 930 
mem (aff 236 N. Y. 564 mem, 142 NE 
285 mem)] (recognizing rule). 

48. Municipal Securities Corp. v. 
Kansas City, 265 Mo. 252, 177 SW 
856 [writ of error dism 246 U. S. 63, 
38 SCt 224, 62 L. ed. 579], 

49. Municipal Securities €orp. v. 
Kansas City, supra. 

[a] Reason for rule-—The assign- 


ment being of the tax bill, and not 


of the tort, there can be no recovery 


| upon tort as for the alleged conver- 
| sion or destruction of the property 


| 
| 


§ 2564. 

42. Anderson v. De Urioste, 96 Cal. 
404, 31 P 266. 

43. Murphy v. Plattsmouth, 78) 


Nebr. 163, 110 NW 749. But see Dun- 
kirk v, Wallace, 19 Ind. A. 298, 49 
NE 4638 (where, in holding that the 
assignee could recover for a breach 
of contract by the municipality, the 
court deemed a lack of averment that 
the contract was by its terms assign- 
able, or could be sublet, as of no 
weight, for the reason that the as- 
signee was engaged in making the 
improvement under the contract with 
the knowledge and acquiescence of 
the municipality). 

44. U.S. Fidelity, etc., Co. vy. Pitts- 
burg, 115 Kan. 740, 225 P 83. 

[a] Facts held not to show accept- 
ance of the assignment by the proper 
city authorities, Pacific Coast Steel 


upon which the lien of the tax bill 
ordinarily would have been fixed. 
Municipal Securities Corp. v. Kansas 
City, 265 Mo. 252, 177 SW 856. 


50. Hoare v. Glann, 176 Cal, 309, 
168 P 346. 
{a] Thus, where the contract 


provides that on the failure of the 
contractor to prosecute the work to 
the satisfaction of the municipality, 
the municipality may complete it and 
appropriate materials provided by the 
contractor without allowing him any- 
thing therefor, but the municipality, 
instead of acting under this provi- 
sion, directs the contractor to com- 
plete the work according to the terms 
of the contract, the status of the 
contractor on beginning the work 
anew is the same as if he had made 
no assignment, he does not succeed to 
the rights of the municipality under 
the contract and is liable for mate- 
rials of the assignee appropriated and 
used in completing the work. Hoare 
v, Glann, 176 Cal. 309, 168 P 346. 


872 [44 0.3.] 


rights and equities of a surety on a contractor’s 
bond may, under the circumstances of the case, be 
inferior to those of an assignee,°t or the surety 
may be estopped to claim priority ;°? but under the 
circumstances of other cases the rights and equities 
of the surety may be superior.** 

[§ 2568] (c) Laborers and Materialmen. As- 
signees of money due the contractor have rights su- 
perior to those of: labor and material claimants,** 
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unless it is provided otherwise in the assignment,°*: 
or there is a clear and express reservation in the 
contract of a fund to be held for the benefit of 
laborers and materialmen,®*® or the claims for labor 
and material constitute liens on money due under 
the contract,>? and the liens have been perfected 
by filing or otherwise before the making®® or ac- 
ceptance®® of the assignment, or the filing thereof,°° 


51. See cases infra this note. 

[a] Relative rights and liabilities 
of assignee and surety.—(1) A bank 
which has advanced money to a con- 
tractor, which was expended in pay- 
ing for labor and materials used in 
making a city improvement, and has 
taken an assignment of city warrants 
therefor, has an equity superior to 
that of a surety on the contractor’s 
bond. American Surety Co. v. Bell- 
ingham Nat. Bank, 254 Fed. 54, 165 
CCA 464 (applying law of Washing- 
ton). (2) ‘Where the city acted 
within its rights in paying, without 
notice of claims for labor and mate- 
rials, and before default of the con- 
tractor, to an assignee, seventy per 
cent of monthly estimates due the 
contractor, neither the city, labor or 
material claimants, nor contractor’s 
surety can recover the money. Na- 
tional Surety Co. v. American Sav. 
Bank, etc., Co., 101 Wash. 213, 172 P 
264. (3) Where the assignee at the 
request of the contractor’s surety, 
which in writing agreed that the as- 
signee should forfeit no rights, re- 
leased moneys received from the city 
under the assignment, an implied 
promise arose on the part of the 
surety company to repay if the con- 
tractor did not. National Surety Co. 
v. American Sav. Bank, etc., Co., su- 
pra. (4) The surety cannot compel 
the assignee to pay claims of labor- 
ers and materialmen which do not 
constitute claims or liens on money 
due under the contract and payable 
to the assignee under the assignment. 
Los Angeles Rock, etc., Co. v,. Coast 
Constr. Co., 185 Cal. 586, 197 P 941. 

52. Louisville Sewerage Comrs, v. 
Gates, 159 Ky. 391, 167 SW 417. 

[a] Thus, the surety is estopped 
to claim priority over the assignee 
where he not only prepared the writ- 
ten assignment but also was instru- 
mental in procuring the loan which 
the assignment was given to secure. 
Louisville Sewerage Comrs. v. Gates, 
159 Ky. 391, 167 SW 417. 

53, Standard Oil Co. v. Powell 
Pav., ,.etc., .Co., 139 'S.. C..411;, 138 ‘SE 
184 (surety holding prior assign- 
ment); Salt Lake City v. O’Connor, 
(Utah) 249 P 810, 49 ALR 941. 

54. AXtna Trust, ete., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NE 421, 123 
NE 353, 125 NE 213; Fairbanks, etc., 
Co. v. Cape Charles, 144 Va. 56, 131 
SE 437; Northwestern Nat. Bank v. 
Guardian Casualty, ete., Co., 93 Wash. 
635, 161 P 478, AnnCas1918D 644. 

55. Wilson v. Long Beach First 
Nat. Bank, 17 Cal. A. 390, 119 P 957; 
Paine v. New York, 190 App. Div. 
681, 180 NYS 351 [aff 281 N. Y. 539 
mem, 132 NE 879 mem]; First Nat. 
Bank v. Seattle, 71 Wash. 122, 127 
P 837. 

56. Reynolds v. Onawa, 192 Iowa 
398, 184 NW 729; Boone v. Cary, 162 
Iowa 695, 144 NW 709; Otis El. Co. v. 
Long, 2388 Mass. 257, 130° NE 265; 
Donaldson vy. Benight, 105 Okl. 108, 
232 P 116; Northwestern Nat. Bank 
v. Guardian Casualty, etce., Co., 93 
ey ia 635, 161 P 478, AnnCas1918D 

[a], The right is contractual, 
rather than statutory, and hence does 
not depend upon a compliance with 
statutes prescribing the requirements 
for perfecting claims. Reynolds v. 
Onawa, 192 Iowa 398, 184 NW 1729; 
pore v. Cary, 162 Iowa 695, 144 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[b] Priority is lost only *to the 
extent of the fund provided for. 
Title Guaranty, etc., Co. v. Hoquiam 
eta Nat. Bank, 94 Wash. 55, 162 P 


[c] Particular provisions held not 
for benefit of laborers and material- 
men.,—(1) Provision in substance for 
the retention by the city of sufficient 
moneys to pay claims on which liens 
have been filed. Riverside Contract- 
ing Co. v. New York, 218 N. Y, 596, 
1138 NE 564, AnnCas1918C 1075 (stat- 
ing that the reasoning applied in 
the earlier cases of Mechanics’, etc., 
Bank v. Winant, 123 N. Y. 265, 25 
NE 262, and Merchants’, etc., Nat. 
Bank v. New York, 97 N. Y. 355, has 
ceased to be applicable, owing to a 
change in the law, with reference to 
liens for labor and material furnished 
under a municipal contract). (2) A 
stipulation that ten per cent of the 
final estimate shall be retained for 
one year from the acceptance of the 
work as a guaranty that the contrac- 
tor has faithfully executed his con- 
tract, and at the end of the year the 
amount remaining after making nec- 
essary repairs shall be paid to the 
contractor after satisfactory evidence 
that laborers and materialmen have 
been paid. U.S. Fidelity, etc., Co. v. 
Newark, 79 N. J. Eq. 584, 81 A 758, 37 
LRANS 575 [aff 76 N. J. Eq. 230, 
74 A 192]. 

{d] A provision permitting (1), 
but not obligating, the city to with- 
hold payment until all labor and ma- 
terial claims have been paid is not 
alone sufficient to confer priority on 
labor and material claims over as- 
signments. Bellingham Northwest- 
ern Nat. Bank v. Guardian Casualty, 
ete, “Co.):. 93) “Wash. 635, LOL" P4738; 
AnnCas1918D 644 [lim First Nat. 
Bank v. Seattle, 71 Wash. 122, 127 P 
837]; Dowling v. Seattle, 22 Wash. 
592, 61 P 709. (2) In such case pri- 
ority depends upon the action of the 
city. Pacifi¢ Coast Steel. Co. v. Old 
Nat. Bank, 134 Wash. 457, 285 P 947 
(reviewing authorities). (3) Labor 
and material claims have priority 
where the city asserts the right con- 
ferred on it by the contract of with- 
holding payments for the purpose of 
meeting labor and material claims. 
Pacific Coast Steel Co. v. Old Nat. 
Bank, supra. (4) On the other hand 
the assignment has priority where 
the city makes payment to the as- 
signee (Pacific Coast Steel Co. v. 
Old Nat. Bank, supra), (5) or accepts 
the assignment in its entirety (Pa- 
cific Coast Steel Co. v. Old Nat. Bank, 
supra). (6) However, the munici- 
pality may accept the assignment pro 
tanto by paying estimates as they be- 
come due, and still retain the right to 
refuse payment of later estimates 
and hold such amounts for the pay- 
ment of claims. Pacific Coast Steel 
Co. .v. Old Nat. Bank, supra. . (7) 
Payment into court by the munici- 
pality in a suit by the assignee is not 
a waiver by the municipality of its 
right under the contract to withhold 
the amount for the purpose of meet- 
ing labor and material claims where 
in, the pleadings and throughout the 
case it asserts a withholding for this 
purpose. Pacific Coast Steel Co. vy. 
Old Nat. Bank, supra. 

57. Riverside Contracting Co. v. 
New York, 218 N. Y,.596, -113.NH 
564, AnnCas1918C 1075. 

Liens on money due under contract 


generally see infra §§ 2621-2629. 

58. Portuguese-American Bank vy. 
Welles; 242 U. S. 7, 37: SCt 3, 61 L. 
ed. 616 [rev 211 Fed. 561, 128 CCA 
161]; Hoffman Builders’ Supply Co. v. 
Stein, 96 N. J. Eq. 241, 125 A 566; 
Texas Co, v. United Pav. Go., 81 N. 
J. Eq. 434, 86 A 436; Riverton Bd. of 
Education v. Tait, 80 N. J. Eq. 94, 
96, 83 A 459 [aff 81 N. J. Eq. 161, 86 
A: 3379). Ui SS. Widelity, ete. Cozive 
Newark, 79 N. J. Eq. 584, 81 A 758, 
37 LRANS 575 [aff 76 N. J. Eq. 230, 
74 A 192]; Cope v..C. B. Walton. Co., 
TT ON. JA Eq. 512, 16: A* 10444pafe 79 
N. J. Eq. 165, 80 A 473]; Jones Lum- 
ber Co. v. Guaranty State Bank, etc., 
Co., (Tex. Civ. A.) 157 SW 472, 

“The Municipal Liens act confers 
no inchoate lien on the fund in favor 
of laborers or materialmen prior to 
the service of a notice of claim of 
lien pursuant to the act; an order by 
the contractor on the owner is there- 
fore operative as an equitable assign- 
ment of the money due or to grow 
due under the contract to the amount 
specified: in the order as against 
claims subsequently filed under the 
act.” Riverton Bd. of Education y. 
Tait, supra. : 

[a] The validity of the assign- 
ment may be contested by a subse- 
quent lienholder whose claim will be 
first in order if the claim of the as- 
signee is defeated. Texas Co. v. 
United Pav. Co., 81 N. J. Eq. 434, 86 
A 436. 

[b] Extent of priority.—(1) The 
priority of an assignment over sub- 
sequent liens will not be construed to 
cover a fund not within its clearly 
expressed language. Thomas y. Pat- 
erson Bd, of Education, 81 N. J. Eq. 
186, 86 A 412 [rev 81'N. J. Eq:-94, 
88 A 326]. (2) Thus an assignment 
of a specified amount which is recited 
to be fifteen per cent of the contract 
price will not be construed to cover 
more than fifteen per cent. of the 
lump price fixed by the contract and 
hence does not extend to an amount 
allowed for extras. Thomas v. Pater- 
son Bd, of Education, supra. (3) An 
assignee who has received indemnity 
against payments of bond’ premiums 
and attorney’s fees is not entitled to 
charge such expenses against a bal- 
ance due after paying his advances, 
as against lien creditors of the con- 
tractor who are limited to such bal- 
ance. C, 'T. Willard Co. v. New York, 
81 Misc. 48, 142 NYS 11. | : 

59. Somers Brick Co. v. Souder, 
71 N. J. Eq. 759, 70 A 158 [mod 70 
N. J. Eq. 388, 61 A 840]. 

60. New York v. Jersey City Third 
Nat. Bank, 221 Fed. 175, 187 CCA 75 
[certiorari den 238 U. S. 628 mem, 
35 SCt 791 mem, 59 L. ed. 1496 mem]; 
Albany Builders’ Supply Co. v. East- 
ern’ Bridge, etc., Co: 286 Ni ¥/7i432. 
1389 NE _ 565; Riverside Contracting 
Co. v. New York, 218 N, Y. 596, 113 
NE 564, AnnCasi1918C 1075; Con- 
tractors’ Supply Co. v. New York, 
153 App. Div. 60, 188 NYS 242: Fed- 
eral Heating Co. v, Buffalo, 99 Misc. 
121, 163 NYS 336 [mod on other 
grounds 182 App. Div. 128, 170 NYS 
515 (aff 229 N. Y.,540. mem, 129 NE 
906 mem)]; Post v. New York, 86 
Misc. 300, 148 NYS 568 [aff 166 App. 
Div. 919 mem, 152 NYS 1138 mem]; 
C, T., Willard Co. v.. New York, 81 
Misc. 48, 142 NYS 11. : 

[a] . Evidence to show priority of 
filing.— The exclusion of evidence of- 


wi 


§§ 2568-2570] 
in jurisdictions where filing is required by statute,® 
or before the making of the advances to secure 
which the assignment was given.*2 Limitations at- 
tempted to be imposed upon an assignment, absolute 
in form, by the contractor’s surety in its consent to 
the assignment are not available to lienors who are 
strangers thereto.°? Whether an assignee who com- 
pletes the work ean be held liable for materials fur- 
nished to the contractor depends upon his status as 
assignee of the contract or assignee only of money 
to become due under the contract, he being liable 
in the former case** but not in the latter.® 

[§ 2569] (3) As between Municipality and Con- 
tractor or Sureties. The assignment of the contract 
is a good defense in an action by the contractor 
against the municipality to recover on the contract,*® 
but not in an action to recover for a tort.°7 The 
city is not liable to a surety completing the work for 
money rightfully paid by it to an assignee.** How- 
ever, a surety may require the city, pending an 
adjustment of liabilities, to hold certain money in- 
stead of paying it to an assignee.®? 

[§ 2570] 13. Modification.”° Generally speaking 
a municipal improvement contract may be changed 


or modified by the municipality’* with the consent’ 


of the other contracting party,’* and without con- 
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sulting abutting owners,’? but cannot be rewritten 
by the court’? or by one party alone.7> A mere 
release of the contractor from doing some of the 
work provided for is invalid,”® and a reservation 
in the instructions to bidders of the right to diminish 
the extent of the work by deciding not to build part 
of it has no application after the contract is let.?7 
Also the contract price cannot be changed or in- 
creased,’® unless there is a substantial consideration 
therefor.7® However, it is not improper to substi- 


_tute for the original contract price an agreement 


to pay actual cost plus a specified profit,8° if the 
value given in return is not a subterfuge or cover 
for extra compensation prohibited by a constitu- 
tional provision.*t Ordinarily a contractor who has 
received the benefit of a change of the contract is 
estopped to deny the validity thereof ;82 but he does 
not waive his right to complain of a change in the 
contract by proceeding with the work and receiving 
payments under the contract where he does so under 
protest and after giving notice of his intention to 


» hold the municipality liable.®* 


Authority of municipal officers. A contract for 
improvements may be modified by the municipal offi- 
cers authorized to make the same,** provided they 


fered by a laborer or materialman for 
the purpose of showing that its no- 
tice of lien was filed in the. comp- 
troller’s office before an assignment 
by the contractor is error. Riverside 
Contracting Co. v. New York, 218 
N. Y¥. 596,-113 NE. 564, AnnCas1918C 
1075. 

{b] Inapplicable statute. — (1) 
Where a notice of lien for wages 1S 
filed after the assignment of money 
due under the contract has been filed 
as provided by the statute, the claim 
for wages is not given preference 
over the assignment by. virtue of a 
statute providing that laborers for 


daily or weekly wages shall have] 


preference over all other lienors hav- 
ing liens arising under the same con- 
tract, without reference to the time 
when such. laborers shall have filed 
their notice of lien (Riverside Con- 
tracting Co. v. New York, 218 N. Y. 
596, 113 NE 564, AnnCas1918C 1075), 
(2) as the assignee does not have a 
lien within the meaning of the stat- 
ute (see supra § 2565). 


61. See supra § 2564. 

62. Standard Sand, etc. Co. _v. 
New York, 172. App. Div. 80, 157 NYS 
447 [aff 224 N. Y. 687 mem, 121 NE 
892 mem]. 

63. C. T. Willard Co. v. New York, 


81 Misc. 48, 142 NYS 11. 

64. National Surety Co. v. Maag, 
43 Ind. A. 16, 86 NE 862 (dictum). 

65. National Surety Co. v. Maag, 
supra. 

66. Tipton v. Jones, 77 Ind. 307; 
Degnon Contracting Co. v. New York, 
235 N. Y. 481, 139 NE 580. But see 
Senatobia v. Ryan, 106 Miss. 413, 63 
S 680.(where the municipality ig- 
nores an order given by the con- 
tractor but accepts the assignee as 
the contractor’s agent and represent- 
ative for the purpose of completing 
the contract, suit may be brought 
in the name of the contractor for the 
use of the assignee). 

[a] The fact that the assignee 
has not collected, and the possibility 
that he may never collect, the bal- 
ance due on the contract, does not 
justify a recovery by the contractor. 
McKallip v. Altoona, 265 Pa. 192, 108 
A 408, = 

67. Tipton v. Jones, 77 Ind. 307. 

630 US... midelity,. ebes,,...Co.. Vv: 
Pittsburg, 115 Kan. 740, 225 P 83. 

[a]. Tllustration.—A surety com- 
pleting the work and thereby becom- 
ing entitled to whatever was due the 
contractor at,the time of default, to- 
gether with any deferred payments 


and retained percentages, is not en- 
titled to money which, ‘although due, 
was not due the contractor at the 
time of default, the right thereto 
having been previously assigned by 
him; and the city is not liable to the 
Surety for paying the assignee where 
its agreement to pay was made be- 
fore the default of the contractor. 
U. S. Fidelity, ete., Co. v. Pittsburg, 
115 Kan. 740, 225 P 83. 

69. New Amsterdam Casualty. Co. 
v. Astoria, 256 Fed. 560. 

70. Cross references: 
Extension of time for performance 

see infra § 2588. 
Extra work or compensation see in- 

fra §§ 2600-2603. ; 
Modification of municipal contracts 

generally see supra § 2239. 

7X., Meech v. Buffalo, 29 N. Y. 198; 
Diovd v. Toledo, 20 Oh. Cir..Ct. N.S. 


(es 

72. Lloyd v. Toledo, supra; In- 
land Constr. Co. v. Pendleton, 116 Or. 
668, 242 P 842. 

[a] Modification or new contract. 
—In one case the agreement under 
consideration was deemed to be 
either a modification of the original 
contract or a new contract containing 
the same terms and conditions as the 
original contract. Callan v. Peck, 37 
R.) 1; 227, 91 A 34: 

[b] An amendment to a paving 
contract is not illegal where. it 
merely supplies omitted computa- 
tions to make the contract conform 
to the real agreement. Vulcanite 
Pav. Co. v, Philadelphia, 252 Pa. 605, 
97 A 930. 

73. 
28, 136 A 859. 

74, Potter v. Coatesville, 297 Fed. 
230. 

75. Potter v. Coatesville, 297 Fed, 
230 [aff 297 Fed. 237]. 

[a] A provision for cancellation 
(1) of the contract at the pleasure 
of the municipality (see infra § 2572) 
(2) does not confer a right to modify 
the contract (Geary v. New Orleans, 
139 La. 781, 72 S 245), (3) modifica- 
tion being distinguishable from can- 
cellation or putting an end to the 
contract in toto (Geary v. New Or- 
leans, supra), (4) and the munici- 
pality not having the right to modify 
the contract at will (Geary v. New 
Orleans, supra). 

76. Mcintyre v. Los Angeles, 23 
Cal. A. 681,139 PB. 240. 

77. Prange v. Flint, 217 Mich, 675, 
187 NW. 356. ; 

78. Dockett v. Old Forge Borough, 


Allentown v, Heyman, 289 Pa. | 


240 Pa. 98, 87 A 421; McHugh vy. Ta- 
coma, 76 Wiash. 127, 135 P 1011. 

79. Holbrook, etc., Corp. v. New 
York, 277 Fed. 840. 

80. McGillivrae v. Bremerton, 90 
Wash. 394, 156 P 23 (the agreement 
is not fraudulent). 

81. McGovern v. New York, 234 
N.Y. 377, 138 NE 26, 25 ALR 1442. 

Extra compensation generally see 
infra § 2600. 

82. Lane vy. Central Engineering 
Co., 183 N. C, 307, 111 SE 344, 

83. Geary v.. New Orleans, 139 
La. 781,72 S 2465. i 


84. U. S.—Atlantic City v. Warren 
Page Cor 42260 Redy UsTzZ, 4 Ie COn 
Ark.—Fitzgerald v. Walker, 55 


Ark, 148, 17 SW 702. 

Cal.—Doland v. Clark, 143 Cal. 176, 
-76 P 958; Laver v. Ellert, 110 Cal. 
221, 42 P 806; Spaulding v. North 
San Francisco Homestead, etc., As- 
aoe BT Cals; 40,5 240 PPA G OO R25 sae: 

49. 

Ind.—Allen County v. Silvers, 22 
Ind.’ 491. 
| Ky.—Maysville v. Davis, 166 Ky. 
555, 179 SW 463. 

Nev.—Reno Water, etc., Co. v. Os- 
burn, 25 Nev. 53, 56 P 945. 

N. J.—McCartan v. Trenton, 57 N. 
J. Eq. 571, 41 A 830. 

N, Y.—Lutes v. Briggs, 64 N. Y. 
404 [rev 5 Hun 67]; Meech v. Buffalo, 
29 N. Y¥.-198; Kingsley v. Brooklyn, 
5 AbbNCas 1 [aff 78 N. Y. 200, 7 
AbbNCas 28]. 

Pa.—Filbert v. Philadelphia, 181 
Pa. 530,.37 A 545. 

“As a broad proposition, the power 
of a municipality to modify a public 
improvement contract is lodged in 
the principal or officer authorized to 
make the contract.” Atlantic City 
v. Warren Bros. Co., 226 Fed. 372, 
382, 141 CCA 202. 

fa] Consideration.—The waiver of 
a right to claim extra compensation 
under a municipal contract to con- 
struct a pipe line constitutes a new 
consideration sufficient to support a 
council resolution changing the 
classification of materials excavated, 
Wright v. Tacoma, 87 Wlash, 334, 151 
P 837. 

[b] Rescission of resolution.—If 
villagé trustees have power by reso- 
lution to consent to a change, they 
have also power to rescind the reso- 
lution before any work is done under 
it without imposing liability upon 
the village. Harrison v. New Brighton, 


110 App. Div. 267, 97 NYS 246. 


& 
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do not act fraudulently,*> corruptly,** or in bad 
faith,87 and do not abuse the discretion vested in 
them;8* but ministerial officers, empowered by the 
council to contract in its. behalf or to direct the per- 
formance of the work, may not make a material 
modification in the terms of the contract.*® 
Compliance with statutory provisions. ; { 
or statutory provision authorizing a modification 
must be strictly complied with to render the modifi- 
cation valid;®® and where a contract is modified 
in violation of legislative restrictions, the fact that 
work under it has been performed will not estop 
the city from defending against a claim for an ex- 
cess above the original contract price.®* 
the alteration of plans and specifications under a 
reservation in the contract expressly providing 
therefor is not to be regarded as a modification or 
alteration of the contract within the meaning of a 
statute requiring such alteration or modification to 
be made in a certain manner;®? and a statutory 


eee 
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A charter 


authority to do 


However, 


provision‘ requiring a record of the action taken to 


85. Lloyd v. Toledo, 20 Oh. Cir. Ct. 
S. 47 


N.S. : 
86. Weston v. Syracuse, 158 N. Y. 
274, 53 NE 12, 70 AmSR 472, 43 LRA 


8. ‘ 
as Lloyd v. Toledo, 20 Oh. Cir. 
CL Ni S.14 7s 

88. Lloyd v. Toledo, supra. 

[a] Presumption of proper action. 
—Where the city council induced a 
contractor employed to do paving to 
enter into a modified contract, it will 
be presumed that such modification 
was in the public interest. In re 
Mayden, 156 Iowa 157, 185 NW_571. 

s9. U. S—Smith v. Salt Lake 
City, 83 Fed. 784 [rev on other 
grounds 104 Fed. 457, 48 CCA 637]. 

Ariz.—Southern Surety Co. v. Pres- 
cott, 26 Ariz, 66, 221 P 834. 

Cal.—Warren vy. Chandos, 115 Cal. 
382, 47 P 132. . 

Tll:—Peo. v. McDermott, 214 Ill. 
562, 73 NE 770; Peo. v. Borman, 214 
Ill. 416, 73 A ee v. Peyton, 
214 Ill. 376, 7 ; 

Ky.—Murray v. Tucker, 10 Bush 240. 


Mass.—Douglas v. Lowell, 194 
Mass, 268, 80 NE 510. 
Mich.—Lamson v. Marshall, 133 


Mich. 250, 95 NW 78; Campau v. De- 
troit, 106 Mich. 414, 64 NW 336. 
N. Y.—Bonesteel v. New York, 20 
HowPr 237 [aff 22 N. Y. 162]. 
Oh.—Kelloge v. Sherrill, (A.) 156 
Albina, 22 Or. 106, 


“NE 418. 

Or.—Murphy v. 

29 P 353,.29 AmSR 578. 

Wis.—Markey v. Milwaukee, 76 
Wiis. 349, 45 NW 28. 

[a] Particular officers held to be 
without power to change or modify 
the contract included the: (1) Comp- 
troller. MacArthur Bros. Co. v. New 
York, 177 App. Div. 725, 164 NYS 
753 [aff 224 N. Y. 629 mem, 121 NE 
877 mem]; Cahn v. Metz, 115 App. 
Div. 516,°,101 NYS 392. (2) Mayor, 
Meacham Contracting Co. v. Hopkins- 
ville, 164 Ky. 703, 176 SW 187. (3) 
Superintendent of streets. Southern 
Surety Co. v. Prescott, 26 Ariz. 66 
221 P 834; Douglas v. Lowell, 194 
Mass, 268, 80 NE 510; Becker v. New 
York, 176 N. Y.'441, 68 NE 855. (4) 
Borough engineer. Deal v. Sieling, 
(N. J.) 133 A 409. 

[b] A committee of the council 
has no authority to modify the con- 


tract. Newport vy. Schoolfield, 142 
Ky. 287, 134 SW 503. 
90. Holbrook, etc., Corp. v. New 


York, 277 Fed. 840; Nash vy. St. Paul, 
23 Minn, 132. 

91. Gano v. Eshelby, 10 Oh. Dec. 
(Reprint) 442, 21 CincLBul 177, 

92. Portsmouth vy. Nicola Bldg. 
Co., 106 Oh. St. 550, 140 NE 174. 

93. Lloyd v. Toledo, 20 Oh. Cir. 
Ct..N. S.. 47: 


94. Graves v. (Tex. Civ. 
A.) 189 SW 778. 

95. Graves v. Griffin, supra. 

96. See statutory provisions. 

97. Geary v. New Orleans, 139 La. 
781, 72 S 245, 

[a] Failure to exercise discretion. 
—Under L. (1918) c 586 §§ 3, 4, and 
5, authorizing the public service 
commission, as agent of the city of 
New York under the Rapid Transit 
Act, to cancel construction contracts 
because of war conditions, and to 
require a settlement of all claims for 
damages by the contractor as a con- 
dition of cancellation, the cancella- 
tion of the contract is such a mat- 
ter of discretion that no right of ac- 
tion can be predicated on failure 
to exercise such discretion, although 
in reliance on the promise of the 
commission and the board of esti- 
mate and apportionment that the 
contract, so far as necessary, would 
be placed under the operation of such 
law, the contractor has paid more 
than the prevailing rate of wages. 
Holbrook, etc., Corp. v. New York, 
277 Fed. 840. 

98. Geary v. New Orleans, 139 La. 
781, 72 S 245. 

99. Geary v. New Orleans, supra. 

1. Bietry v. New Orleans, 24 La. 
Ann, 21; Jones v. New York, 9 NYSt 
247. But see Murray v. Kansas City, 


Griffin, 


/47 Mo. A. 105 (where a city contract- 


ed for the construction of a street 
extension, and after failing to secure 
the right of way annulled the con- 
tract to the contractor’s damage, it 
was no defense to an action therefor 
that the contract reserved to the city 
the right to annul the same at any 
time for any failure upon the part of 
the contractor or for the reason that 
the interest of such city may demand 
such annulment). 

2. See cases infra this note. 

[a] Particular contract provisions, 
—(1) Under a contract providing 
that the work should be done without 
unnecessary delay, and that when- 
ever the city council became satis- 
fied that there was unnecessary de- 
lay it could terminate the contract 
by resolution, the only vested right 
of the contractor was that the con- 
tract should remain in force until 
the council was satisfied that there 
was unnecessary delay and should by 
resolution terminate the contract, 
which could be done without notice 
to the contractor, and the act of the 
council was not reviewable by the 
courts unless the council acted un- 
reasonably or wantonly. Miller vy. 
Atlantic City, 74 N. J. L. 345, 68 A 
64, (2) A. stipulation for the pay- 
ment of a fixed sum per day for de- 
lay in the completion of the work, 


[§§ 2570-2572 


be made has been held to be directory only.®? 

[§ 2571] 14. Abrogation—a. In General. 
tract for a municipal improvement is not abrogated 
by a subsequent contract which is illegal and void 
because not authorized by any ordinance or resolu- 
tion of the city couneil,9* or which is merely an 
agreement for the delivery of warrants in payment 
of the work on the execution of an indemnity bond 
prior to the completion of the work.® 

[§ 2572] b. By Municipality. Under statutory 


A con- 


so,9* the municipality may cancel 


an improvement contract at its pleasure,®’ on mak- . 
ing payment to the contractor for the expense and 
labor already incurred®* and such damages as the 
nature of the case may require.®® 
may reserve the right to cancel a contract arbi- 
trarily,| or for unreasonable or unnecessary delay 
on the part of the contractor,’ or for failure on 
his part properly to perform the work,? comply with 
the instructions of the board of public works,‘ finish 


Also, the city 


as liquidated damages, is not incon- 
sistent with and does not abrogate a 
further provision in the contract 
giving the city the power to declare 
it terminated for delay in the prog- 
ress of the work before the time 
fixed for its completion, and in such 
case the city has its election. Boyce 
v. U. S, Fidelity, etc., Co., 111 Fed: 
138, 49 CCA 276. (3) Under a pro- 
vision of the contract requiring, as 
a basis for its termination, a certifi- 
cate of the chief engineer that he is 
of the opinion that the work is un- 
necessarily or unreasonably delayed. 
it is essential that the opinion of the 
chief engineer shall be formed after 
an honest consideration of facts 
showing that there has actually been 
unreasonable or unnecessary delay; 
a mere apprehension as to the ability 
of the contractor to proceed with due 
diligence in the future is not suffi- 
cient. Wakefield Constr. Co. v. New 
York, 157 App. Div. 535, 142 NYS 
743 [aff 213 N. Y. 633 mem, 107 NE 
1087 mem]. (4) The contractor is 
entitled to Show what the actual 
facts were, and whether there were 
any facts upon which the opinion of 
the engineer could have been hon- 
estly based. Wakefield Constr, Co. 
v. New York, supra. (5) A certifi- 
cate given by an engineer other than 
the one described in the contract is 


insufficient. Com. v. National Con- 
tracting Co., 198 Mass. 554, 85 NE 
86. (6) The city is not justified in 


acting under a provision of the con- 
tract authorizing its termination for 
unnecessary or unreasonable delay 
where the delay is due to a breach by 
the city of its implied warranty of 
the sufficiency of the plans and speci- 
fications. “Passaic Valley Sewerage 
Comrs. v, Tierney, 1 F, .(2d)° 304. 
(1) Where specifications were ambig- 
uous and inconsistent so that literal 
compliance therewith was impossi- 
ble, and the contractor in good faith 
sought to remove the inconsistency 
by the submission of plans making 
possible the continued construction 
of the work, but was precluded from 
proceeding by the city’s consulting 
engineer’s delay in approval of such 
plans, the city was not entitled to 
terminate the contract under a pro- 
vision thereof entitling it to do so 
upon the contractor’s delay in the 
prosecution of work without fault of 
the city, since such delay was 
chargeable to the city and not the 
contractor. Edward De V. Tompkins, 
Inc. v. Bridgeport, 94 Conn. 659, 110 
A 183. 

3. Powers v. 
145, 21 NE 132. 

4. Lyman y. Lincoln, 38 Nebr. 794, 
57 NW 581. 


Yonkers, 114 N.Y. 


—_—_—-_-—-_—- ron 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2572-2573] 


the work within a stipulated time,® or satisfy the 
city of his ability to complete the work within the 
time agreed upon;® and in the absence of such reser- 
vation, a city may renounce a contract without lia- 
bility, if proceedings for making the improvements 
were defective ;’ but a contract for an improvement 
eannot be avoided by the city upon the ground that 
it erred in judgment respecting the advantages to be 
derived therefrom.’ <A statutory or contractual pro- 
vision for rescission is to be strictly construed ;? 
action thereunder may be taken only by the city,?° 
by and through the body or officer authorized to rep- 
resent it in the matter.11 An unequivocal notice 
to discontinue work satisfies the requirements as to 
notice contained in some contractual provisions re- 
lating to the termination of the contract at the 
instance of the municipality.12 A waiver by the 
city of its option to rescind or annul a contract 
on one ground does not deprive it of the right to 
annul the contract on other grounds.*? 
Abandonment. A municipality has power to 
abandon proceedings for the making of an improve- 
ment,!# even though such abandonment results in 
a breach of eontract;+® the remedy of the contrac- 
tor, if any, is an action at law for damages.'® The 
municipality does not abandon a contract for the 
construction of a sidewalk by ordering the contrac- 


[a] The contractor is entitled, 
after termination of the contract, to 
recover the value of the actual bene- 
fit the city received from the work. 
Lyman y. Lincoln, 38 Nebr. 794, 57}/a contract for 
NW 531. reservoir, 

5. Bietry v. New Orleans, 22 La. 
Ann, 149; McQuiddy v. Brannock, 70 


192, 108 A 408. 
{a] 
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13. McKallip y. Altoona, 265 Pa. 


F For example, a waiver by the 
city of its option to rescind or annul 
construction of a 
it was not com- 
pleted within the time limited, did 
not deprive it of the future right to 


because 
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tor to construct a sidewalk to be composed of the 
same materials as are named in the specifications 
but to be mixed and laid in a different manner.2* 

[§ 2573] c. Contractor. A contract for a munici- 
pal improvement may be rescinded or canceled by 
or at the instance of the contractor on the ground 
of fraud,'® mutual mistake,?® or even a unilateral 
mistake,?° provided he acts with promptness after 
acquiring knowledge of the facts,21 and the munici- 
pality can be put in statu quo”? or, if it cannot, there 
are clear and strong equitable grounds for rescis- 
sion.2?. However, where the contract is a chancing 
bargain, it being upon ‘a unit basis as to prices and 
neither party being able to foretell with any de- 
gree of accuracy the character of the difficulties to 
be encountered, the fact that the contractor meets 
with greater difficulty than anticipated does not en- 
title him to cancellation.?+ Also, where bids were 
required to be submitted during a winter month, 
the fact that owing to the frost and winter weather 
the contractor was unable thoroughly to examine the 
physical conditions underlying the surface of the 
ground might have afforded a good reason for not - 
bidding,?® but it is not a ground for abrogating the 
contract into which he entered voluntarily.26 <A 
change in the specifications,” or a decision of engi- 


356, 108 NE 1038. 

19. Long v. Athol, 196 Mass. 497, 
82 NE 665, 17 LRANS 96. 

[a] Facts held not to show such 
mutual mistake as to require can- 
celation. Young v. Holyoke, 225 
Mass, 140, 114 NE 62. 

20. Harper v. Newburgh, 159 App. 


ue Aa wet Contracting Co. v 
. uyahoga, Contrac i : 
Port euPon, 33 Fed. 346, 147 CCA 282, 
7. McKee v. Greensburg, 160 Ind. 
378, 66 NE cyte v. New 
York, 11 Daly (N. Y.) 116. 

8. New eae v. Brady, 115 N. Y. 
599, 22 NE 287. 

Breach of contract by abandonment 
of improvement proceedings see in- 
fra text and note 15. c 

9. Cody v. New York, 71 App. Div, 
54, 75 NYS 648. 

10. Peo. v. 56 App. Div. 
98, 67 NYS 701. 

11. See cases infra this note. 

[a] Particular bodies or officers.— 
(1) The power to annul a municipal 
improvement contract may not be 
delegated to a ministerial officer. 
Neill v. Gates, 152 Mo. 585, 54 SW 
460, (2) The statutory power of a 
director of public service, during the 
progress of the improvement, to make 
alterations and modifications in the 
contract cannot be considered as the 
equivalent of power to rescind or 
annul the _ contract. Newark _ Vv. 
Fromholtz, 102 Oh. St. 81, 130 NE 
561. (3) The city council, rather 
than a river front commission, is the 
proper body to revoke a contract. 
Frickson v. Cedar Rapids, 193 Iowa 
109, 185 NW 46. (4) In the absence 
of a statute specifically conferring 
authority upon any body or official 
to rescind a municipal improvement 
contract, the body or officer having 
power to make the contract will be 
held to have general power to un- 
make it (Newark v. Fromholtz, su- 
pra), (5) and where, under the stat- 
utes, the action of the council by 
ordinance, the director of public 
service and the board of control is 
necessary effectually to make a con- 
tract, the same joint and concurrent 
action of the same officials, acting 
with the same formality, will be 
necessary to unmake it (Newark v. 
Fromholtz, supra). 

12. Wakefield Constr. Co. v. New 
-York, 157 App. Div. 535, 142 NYS 743 
[aff 213 N. Y. 633 mem, 107 NE 
1087 mem). 


Coler, 


‘e 


annul or suspend the contract for 
unsatisfactory work. McKallip v. 
Altoona, 265 Pa. 192, 108 A 408. 

‘14. See supra § 2460. 

15. Broad vy. Spokane, 59 Wash. 
268, 109 P 1014. 

[a] “If this were not so there 
could be no relief from improvident 
undertakings, The city could not, 
under the appellant’s view, abandon 
the work of constructing this sewer 
on the return of the assessment roll 
even though it then discovered that 
the sewer would not when completed 
perform its functions and must be 
immediately destroyed. We cannot 
think that the city is thus helpless. 
... Any other rule might result in 
the court’Ss compelling the city to 
complete a useless or wasteful struc- 
ture.” Broad v. Spokane, 59 Wash. 
268, 271, 109 P 1014, 

16. See infra. § 2575. 

1724) Stott ov: 
Utah 113, 151 P 988. 

18. Long v. Athol, 196 Mass, 497, 
82 NE 665, 17 LRANS 96; Callan v. 
Peck, 37 R. I. 227, 91 A 34, 

{a] Misrepresentations in a pro- 
file of the proposed work which is 
not embodied in the specifications nor 
made a part of the contract do not 
entitle the contractor to rescind the 
contract, the city not being respon- 
sible for such misrepresentations. 
Cuyahoga Contracting Co, v. Port 
Huron, 233 Fed, 346, 147 CCA 282 
(dealing with a case where the pro- 
file was misleading in that materials 
difficult to be excavated existed in 
substantially greater amounts than 
appeared upon the profile). 

{[b] Representations by \engineer. 
—An action to rescind cannot be 
based upon representations made by 
an engineer to a prospective bidder 
as to the nature of material to be 
excavated in the work, where the 
engineer was without authority, 
either general or special, to bind the 
municipality by such representa- 
tions. Chicago Sanitary Dist. v. 
Ricker, 91 Fed. 833, 34 CCA 91. 

[c] Facts held not to show fraud. 
—Winston v, Pittsfield, 221 Mass. 


Salt Lake City, 47 


Div. 695, 145 NYS 59 [rev 79 Misc. 
299, 139 NYS 1057], 

21. Long v. Athol, 196 Mass, 497, 
82 NE 665, 17 LRANS 96. 

[a] Where the contractor contin- 
ued the work until completion with 
knowledge of the facts, he is not en- 
titled to cancellation on the ground 
of misrepresentation. E. De Voe 
Tompkins, Inc.. v. Bridgeport, 100 
Conn, 147, 122 A 135. 

[b] Facts not showing waiver.— 
In view of the magnitude and nature 
of the work involved and its pecu- 
liar difficulties, the failure of a sewer 
contractor to rescind a contract with 
a@ sewerage commission until six 
months after he had discovered the 
falsity of representations of the com- 
missioners, as to subsurface condi- 
tions surrounding the earth to be 
tunneled, may not be a waiver of the 
right to .rescind. Passaic Valley 
Sewerage Comrs, v. Holbrook, etce., 
Corp,, 6 F. (2d) 721. 

22. Long v. Athol, 196 Mass. 497, 
82 NE 665, 17 LRANS 96, 

[a]. The municipality may be 
placed in statu quo by requiring it to 
pay only the fair value of the ma- 
terial and labor furnished. Long y, 
Athol, 196 Mass. 497, 82 NE 665, 17 
LRANS 96, 

23. Harper v. Newburgh, 159 App. 
Div. 695, 145 NYS 59 [rev 79 Misc, 
299, 189 NYS. 1057). 

[a] Deprivation of inequitable ad- 
vantage.—The fact that the munici- 
pality will suffer detriment or preju- 
dice by being deprived of an inequi- 
table advantage it would otherwise 
enjoy does not preclude the granting 
of relief. Long:-v. Athol, 196 Mass. 
497, 82 NE 665, 17 LRANS 96; Har- 
per v. Newburgh, 159 App. Div. 695, 
145 NYS 59 [rev 79 Misc. 299, 139 
NYS 1057]. 

24. Blackstaff Engineering Co. y, 


Louisvile Sewerage Comrs., 147 Ky, 
629, 145 SW 152. 
25. Winston  v. Pittsfield, 221 


Mass, 356, 108 NE 1038. 
26. Winston vy. Pittsfield, supra. 
27. Walbridge-Aldinger Co. v, 
Rudd, 1 F..(2d) 187, 


876 [44 C.J.) 


neers as to the meaning and intent thereof,?® may 
not, under the circumstances, justify rescission.. The 
contractor’s rescission of the contract may be held 
to be as of the date of the service of summons in 
his action against the city.?° 

Failure of city to pay. The contractor is entitled 
to repudiate the contract where the city has failed 
to make a payment on account, as required by the 
contract;°° but he is not entitled to rescind the 
contract. on the ground of failure of the city to 
make prompt partial payments on monthly estimates 
where, although the contract provides for such pay- 
ments, it does not specify the period of time within 
which they must be made after the making of the 
estimates, and the delay is not unreasonable,** or 
where the acceptance of prior delayed payments has 
established a course of dealing upon which the city 
was entitled to rely in the absence of notice of the 
contractor’s intention to depart therefrom,*? or 


where the case falls within a provision of the con- | 
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[§§ 2573-2574 


ments if the work is not proceeding in accordance 


with the agreement.?? 


Abandonment.*4 It is'a general rule that the 
contractor will be deemed to have abandoned the 
contract where he has delayed performance thereof 
for an unusual length of time,*® but this rule does 
not apply where the delay has \been caused®® or con- 
sented to*” by the city. 

Violation of labor law. The contract will not be 
canceled’ or held to be forfeited upon: the ground 
of a violation of a statute limiting the number of 
hours per day of laborers employed on municipal 
work where it appears that the statute is not ap- 
plicable to the facts of the case.*§ 

[§ 2574] 15. Performance or Breach and Compen 
sation or Damages Therefor*°—a. In General. (1) 
Performance or Breach—(a) By Contractor. The 
nature and extent of the work to be performed by 
the contractor under a contract for a municipal im- 
provement are to be determined by a proper con- 


tract authorizing the withholding 

28. Walbridge-Aldinger Co. 
Rudd, supra. 

29. Harper v. Newburgh, 159 App. 
Div. 695, 145 NYS 59 [rev 79 Misc. 
299, 139 NYS 1057]. 

30. Mechanics’ Bank v. New York, 
164 App. Div. 128, 149 NYS 784. 

81. Cranford Co. v. New York, 150 
App. Div. 195, 184 NYS 839 [aff 211 
N. Y. 534 mem, 105 NE 1082 mem]. 

[a] A delay of twenty-four days 
in making payment on a monthly es- 
timate is, as a matter of law, not un- 
reasonable. Cranford Co, v. New 
York, 150 App. Div. 195, 134 NYS. 
839 [aff 211 N. Y. 534 mem, 105 NE 


1082 mem]. ' 
32. Cranford Co, v. New York, su- 


Vv. 


ra. 
¥ 33. Cranford Co. v, New York, su- 
ra. 
» 34. Justification or excuse for: 
abandoning contract or refusing to 
complete work see infra § 2579. 
35. Eckhart v. C. H. Atkinson Pav. 
Co., 46 S. BD, 147, 191 NW 441° : : 
36. Eckhart v. C. H. Atkinson! 
v. Co., supra. : 
Pave Hailure to furnish materials. 
—A delay caused by failure of the 
city to furnish materials as required 
by the contract will not constitute 
an abandonment thereof by the con- 
tractor. Parr v. Greenbush, 72 N. Y. 


3. 
to Eckhart v. C. H. Atkinson Pay. 
Co., 46 S. D. 147, 191 NW 441. 

38. MacFarlane v. Mosier, 157 
App. Div. 844, 143 NYS 221 [aff 79 
Misc. 460, 141 NYS 148, and aff 215 
N. Y. 727 mem,-109 NE 1083 mem]; 
Bohnen v. Metz, 126 App. Div. 807, 
111 NYS 196 [aff 193 N. Y. 676 mem,. 
87 NE 1115 mem]. } 

[a] Thus (1) the statute does not 
apply to work done by employees of 
a materialman, and the fact that such 
employees are permitted or required 
to work more’ than the prescribed 
number of hours per day does not 
forfeit the contract. Bohnen = y, 
Metz, 126 App. Diy. 807, 111 NYS 196 
{aff 193 N. Y. 676 mem, 87 NE 1115 
mem]. (2) Also the contract will 
not be canceled where no violations 
of the statute occurred after the exe- 
ecution of the formal written contract, 
and the alleged violations occurred 
prior thereto (MacFarlane v. Mosier, 
157 App. Div. 844, 143 NYS 221 [aff 
79 Misc. 460, 141 NYS 143, and aff 
215 N. Y. 727 mem, 109 NE 1083 
meml]), (3) especially, where the la- 
borers in question were employed by! 
a subcontractor and it does not ap- 
pear that any of the alleged viola- 
tions were required or permitted by 
the contractor or even that they oc- 
curred with his knowledge or consent 
(MacFarlane v. Mosier, supra). 


of partial pay- | struction of the 

39. Nonperformance of contract as 
race cared assessments see infra 

40. See cases infra this note. 

[a] Work to be performed under 
particular contracts.—(1) A contract 
for the grading of a street, which 
uses the term “street” without quali- 
fication, is Satisfied only by the grad-, 
ing of the entire width of the high-: 
way from the line of lots on one 
side to the line of lots on the other; 
a refusal by the contractor to grade 
the street except between the curb' 
lines would involve a violation of his. 
contract. Denver Bd. of Public 
Works v. Hayden, 13 Colo, A. 36, 56 
P 201. (2) However, a contract for 
paving a. street does not require the 
contractor to pave the part thereof 
used by a street: railway when no 
liability for the cost would arise 
against the company. Saxton Nat. 
Bank v. Haywood, 62 Mo. A. 6550. 
(3) A contract for paving a street 
“40 feet wide, less car tracks, 15 feet”’ 
includes a small place under the 
flanges of the outside rails. Grant v. 
Detroit, 119 Mich. 43, 77 NW 307. (4) 
A contract for paving the ‘“roadway’’: 
of an alley, rather than the entire 
alley, does not include a strip at the 
side, covered by a concrete platform 
constructed by a depot company and 
used by it and the public under. ex- 
press authority of the city. Hender- 
son v. Carey-Reed -Co., 180 Ky. 449, 
451, 202 SW 882 (‘‘such a contract as 
definitely excluded the platform as 
if the whole alley had been specified 
and: the :platform specifically ex- 
cluded’’). (5) A paving. contract 
specifying three courses of crushed 
stone of six, four, and two inches, 


“thoroughly rolled and compact,” 
or ‘thoroughly rolled’ to the engi- 
neer’s satisfaction, obligates the 


contractor to roll each course thor- 
oughly compact, and not merely to 
reduce all courses to ten inches after 
rolling, as shown in blue print meas- 
urements. Ford v. Cedar Rapids, 
(Iowa) 168 NW 870. (6) A contract 
for “regulating, curbing and repair- 
ing,’ the printed description of the 
work being for “regulating and grad- 
ing the entire street (or, if the street 
is already paved, of removing or re- 
adjusting the old pavement),’” and 
bids being asked only for asphalt 
pavement, concrete, and for setting 
new curbs, did not contemplate sub- 
stantial excavating. Uvalde Asphalt 
Pav. Co. v. New York, 154 App. Div. 
112, 188 NYS 1029 [aff 211 N. Y. 560 
mem, 105 NE 1100 mem]. (7) Where 
an ordinance providing for the pave- 
ment of a street required the con- 
tractor, whenever the parkway back 
of the curb needed filling, to bring 


” 


The 


it to proper grade with surplus dirt 
excavated ont of the street, the con- 
tractor was not bound to fill a ravine 
ten to twenty feet deep. Maryville 
v. Cox, 181 ‘Mo. A. 254, 167 SW 1166. 
(8) A sewer contractor, who agrees 
to replace the pavement, is required, 
in restoring the pavement, to put 
it in good condition, although at the 
time he began work it was in a state 
of disrepair. John J. Creem Co. y. 
New York, 188 App. Div. 169, 177 NYS 
229. (9) A specification in a con- 
tract for construction of a sewer was 
held not to require anything to be 
done to make the joints: tight other 
than filling the sockets with the 
proper mortar. Meeker vy. Madison, 
36 S...D. 256, 154 NW. 648. (10) 
Where a city, after establishing a 
system of sewers in certain wards 
and preparing a map showing the 
main sewers and the lateral sewers 
emptying into them, contracts with 
a person for the construction of a 
main sewer, by the terms of which 
contract it. becomes the duty of the 
contractor to take care of, and to 
pump out of the trench all surface 
water entering the same, together 
with the ftow of existing sewers, 
drains, and natural watercourses in- 
terrupted in his work, and to bear 
all the loss arising out of unforeseen 
or unusual obstructions encountered 
in the work or from the action of 
the elements, it is not within the 
contemplation of the parties, nor is 
it a reasonable inference to be drawn 
from the provisions of the contract, 
that the contractor is to take care of 
the flow of the water, collected in 
new lateral sewers contracted for 
and constructed after he had entered 
into his contract for the construc- 
tion of the main sewer, in the absence 
of any specific. reference to such 
lateral sewers. Leahy v. New York, 
192 N. Y. 42, 84 NE 574: ° (ity A 
eontract for the construction of 
reservoir basins was held not, as a 
matter of law, to contemplate the re- 
filling of gulleys caused by erosion, 
but to contemplate the excavation of 
the sides to the bottom of the gul- 
leys. Kieburtz v. Seattle, 84 Wash. 
196, 146 P 400. (12) Under specifica- 
tions calling for the removal of sur- 
face soil as well as all large stones 
and boulders, ‘loose rock,’’ but not 
solid rock, may be considered as 
part of the surface soil and in the 


provisions of the contract.*° 


‘same class with large stones and 


boulders. O’Reilly v. Cambridge, 279 
Fed. 961. (13) A supplemental con- 
tract to drill and equip a well for a 
municipality was held to obligate the 
contractor to drill to the depth of 
fifteen hundred feet without any limi- 
tations. Dickerson v. Eldorado, 64 


vb teonats 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbers 


~ §§ 2574-2575], 


contractor is bound by all the conditions of the con- 
tract;*t he must perform the contract as he has 
agreed*? and a failure to perform the work in com- 
pliance with the terms thereof will constitute a 
‘breach of contract on his part.*? On the other hand 
the contractor is entitled to receive, and the mu- 
nicipality is obligated to pay, the compensation 
agreed upon where he has performed the work in 
compliance with the terms of the contract? and in 
the manner prescribed by statute,*® and conditions 
precedent to payment have been performed.*é 

[§ 2575] (b) By Municipality. Under some stat- 
utes imposing liability on the municipality for pay- 


ments under a contract made by a 


Okl, 142, 166 P 708. (14) A contrac- 
tual provision that the contractor 
shall codperate with the proper au- 
thorities of a specified railroad com- 
pany in order that the water main in 
question shall cross its right of way 
in a manner satisfactory to the com- 
pany and not resulting in damage to 
its property “does not mean that he 
should build at his own cost such a 
structure as the railroad company 
might demand of him, but means 
that in doing the city’s work upon 
the railroad property, regard should 
be given to the railroad’s problems, 
and damage to its. property avoided.” 
Atlantie City v. Warren Bros. Co., 226 
Fed...372, 386.. -(15).The. term’ “by- 
passing,” as used in a contract with 
a city for the construction of a sub- 
way, requiring the by-passing of all 
gas pipes whose service cannot be 
temporarily dispensed with, means 
the temporary cutting out of the gas 
mains under the street and laying of 
substituted temporary overhead gas 
pipes until all danger in using the 
original pipes is passed. Degnon 
Contracting Co. v. New York, 202 
App. Div. 390, 196 NYS 63 [mod on 
other grounds 235 N. Y. 481, 139 NE 
580]. (16) A contract made in con- 
templation of the improvement of a 
street and stipulating, among other 
things, for the building of approaches 
to certain bridges, but not specifically 
stating how or in what manner they 
are to be constructed, has been con- 
strued to require the building of such 
approaches as will be suitable after 
the street has been improved. North 
Braddock Borough vy. Monongahela St. 
By @0.5, 01a, Pas 2%; 66) A 152, 
Constructon of municipal improve- 
Fy 27 ee aac generally see supra 
§ 2563. 


41. Hostetter v. Pittsburgh, 107 


Pa. 419. , 

42. St. Paul v. Bielenberg, 164 
Minn. 72, 204 NW 544; Springfield 
v. Baxter, 180 Mo. A. 40, 165 SW 


366; Seaside v. Randles, 92 Or. 650, 
180 P 319. 

[a] Worthless improvement. — In 
an action by the municipality against 
the contractor to recover damages 
for his failure to perform, it is no 
defense that the improvement, if con- 
structed in accordance with the con- 
tract, would be worthless or of no 
present benefit to the municipality; 
the municipality is entitled to have 
the contract performed as agreed 
upon, St. Paul v. Bielenberg, 164 
Minn. 72, 204 NW 544; Seaside v. 
Randles, 92 Or. 650, 180 P 319. 

[b] Facts showing nonperform- 
ance.—A' contract for excavation 
work, which provides that the ex- 
cavated material shall be placed be- 
hind a retaining wall as a support, is 
not. perforrned by excavating and 
carrying away the material. St. 
George Contracting Co. v. New York, 
205 N.Y. 121, 98 NE 387. : 

43. Deal v. Sieling, (N. J.) 183 A 
409; McGovern v. Loder, (N. J. Ch.) 
20 A 209; Dickerson v, Eldorado, 64 
Okl. 142, 166 P 708. 

44. See infra § 2576. 

45. See cases infra this note. 

[a]. Labor law.—(1) Some stat- 
utes limiting the number of hours 
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commission, the 


per day which laborers on municipal 
work may be permitted or required 
to perform provide that, where it is 
violated in performance of the con- 
tract, the municipality shall not pay, 
and the contractor shall not be en- 
titled to receive, any sum for work 
done under the contract. Medina v. 
Dingledine, 211 N. Y. 24, 104 NE 1118; 
Peo. v. Metz, 193 N. Y. 148, 85 NE 
1070, 24 LRANS 201. (2) The munici- 
pality being prohibited from making 
payment, it cannot waive a violation 
of the statute. Medina v. Dingledine, 
supra, (3) Even if the city has 
power to Waive, there is no waiver 
where its officers refuse payment as 
soon as they learn the facts. Peo. v. 
Metz, 193 N. Y. 148, 85 NE 1070, 24 
LRANS 201 [rearg den 194 N. Y. 145, 
86 NE 986]. (4) Also the contractor 
is not entitled to recover, and the mu- 
nicipality is not authorized to pay, 
compensation on the basis of quan- 
tum meruit. Medina vy. Dinkledine, 
supra. 

46. Moreno-Burkham Constr. Co. 
v. Burgauer, 289 Fed. 718. 

[a] Decision on advisability of 
construction.— Under a municipal 
contract employing engineers to plan 
a sewer system, their compensation, 
a percentage of the cost of the work, 
to be payable “upon presentation of 
the final detail plans and specifica- 
tions for such portion of the work 
which the city council shall deem ad- 
visable to construct,” where a pre- 
liminary plan and report were ap- 
proved by the council, and the engi- 
neers were directed to prepare final 
plans and specifications for a portion 
of the system, which they did, they 
were entitled to the agreed compen- 
sation, such action showing that the 
council “deemed advisable” the con- 
struction embraced in the plans or- 
dered and presented, although the 
city decided later not to build any of 
the sewers. Benham y, Marceline, 
213 Mo. A. 653, 251 SW 748. 

[b] Sale of bonds.—Under the 
provisions of some municipal im- 
provement contracts, and the con- 
struction placed thereon, the promise 
of the municipality to pay does not 
become operative unless, and until, 
certain bonds are sold and the pro- 
ceeds are in hand. Moreno-Burkham 


ape ene: Co. v. Burgauer, 289 Fed. 
18. 
[c] Confirmation of the assess- 


ment lists is sometimes made a con- 
dition precedent to final payment by 
the provisions of an ordinance re- 
ferred to and made a part of the 
Me lara \ Tone v. New York, 70 N. Y. 
ii; 
Particular conditions precedent: 
Certificate of completion see infra 
§ 2584. 
Collection of assessment see 
2608 


47, O’Brien v. New York, 139 N. Y. 
548, 35 NE 323; Williams v. New 
To 130 App. Div. 182, 114 NYS 


[a] Contract by aqueduct com- 
missioners.—O’Brien v. New York, 
139 N. Y. 543, 35 NE.323; Williams 
v. New York, 130 App.. Div. 182; 114 
NYS 652 (Aqueduct L. [Li (18838) ¢ 
490 § 30]). : 


infra 
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municipality can be held liable only for amounts 
becoming due and payable by reason of performance 
of the contract,*” and cannot be held liable in dam- 
ages for breach of the contract.48 
ever, the municipality is liable in damages to the 
contractor for a breach of contract on its part,*® 
such as a refusal to make a partial payment accord- 
ing to the terms of the contract.>° 
corporation entering into a contract for an improve- 
ment is under an implied,®! and sometimes an ex- 
press,” obligation to the contractor to furnish, and 
give access to, a place, site, or right of way for the 
making of the improvement, and, where it fails to 
fulfill this obligation, it is liable in damages to the 


Ordinarily, how- 


A municipal 


Williams v. New York, supra. 
49. U. S.—Casey v. Canton, 253 
Fed. 589. ; 
Ark,.—Jones vy. 114 
Ark, 574, 170 SW 82. 
Conn.—E. De Voe Tompkins, Inc. 
ae ae 100 Conn. 147, 123 A 


Ind.—Neweastle v. Dingle, 185 Ind. 
626, 114 NE 221. 


Hemingway, 


Iowa.—Dilliow v. Monticello, 145 
Iowa 424, 124 NW 186. 
Ky.—Newport v. Schoolfield, 142 


Ky. 287, 134 SW 503. 
Md.—Baltimore City v. Talbott, 120 

Md, 354, 87 A 941. 
Mich.—Grant v. Detroit Water 

Comrs., 122 Mich. 694, 81 NW 969. 
Mo.—Brady v. St. Joseph, 84 Mo. A. 


399. 
N. Y.—Litchfield Constr. Co. v. 
New York, 244 N. Y. 251, 155 NE 


116; Peterson v. New York, 205 N. Y. 
323, 98 NE 501; St. George Contract- 
ing Co. v. New York, 205 N. Y. 121, 
98 NE 387; Parr v. Greenbush, 112 
N. Y. 246, 19 NE 684; M. L. Ryder 
Bldg. Co. v. Albany, 187 App. Div. 
868, 176 NYS 456. 
Oh.—Toledo v. Libbie, 19 Oh. Cir. 
Ct. 704, 8 Oh. Cir. Dec. 589. 
Or.—Palmberg v. Astoria, 101 Or. 
224, 199 P 630, 16 ALR 1125. 
Pa.—Ayers v. New Castle, 10 Pa. 
Super. 559. 


Wash: — Kieburtz v. Seattle, 84 
Wash. 196, 146 P 400. 
Wis.—O’Neill v. Milwaukee, 121 


Wis. 32, 98 NW 963. WA 

[a] Acts of officials.—In the im- 
provement of streets, the city, and 
not the abutting owners, liable for 
the cost, is the principal, as regards 
liability to the contractor for a 
breach of contract by city officials. 
Newcastle v. Dingle, 185 Ind. 626, 114 
NE 221. 

[b] Rule was not applied where 
the contractor performed the work, 
and received the pay, provided for in 
the contract, it being held that the 
respective contractual rights of both 
parties were satisfied and that the 
municipality could not be held liable 
in damages for an alleged breach of 


contract on its part. Newport v. 
Schoolfield, 142 Ky. 287, 184°SW 
503 


50. Cranford Co. v. New York, 150 
App. Div. 195, 134 NYS 839 [aff 211 
N. Y. 534 mem, 105 NE 1082 mem]; 
Snyder v. New York, 74 App. Div. 
421, 77 NYS 687; Jones Vv. New York, 
47 App. Div. 39, 62 NYS 284. 

Time for payment see infra § 2593. 

51. Casey v. Canton, 253 Fed. 589, 
590: New York v. Continental Asphalt 
Pav. Co., 163 App. Div. 486, 148 NYS 
436 [aff 218 N. Y. 685 mem, 1138 NE 
1052 mem]. 

“When the city enters into a con- 
tract with a contractor to build a 
building, or to lay a sewer, or to do 
any other work of that kind, it war- 
rants, just the same as a_ private 
owner would warrant, the delivery of 
the site upon which the work is to 
be constructed.” Casey v. Canton, 


supra, 

52. Pitt Constr. Co. v. Dayton, 237 
Hed..7.305,.151.. CCA" 1. bs DeVoe 
Tompkins, Inc. v. Bridgeport, 100 
Conn. 147, 128 A 135. 


Y ij 


7 ee 
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contractor ;5% and this obligation®+ and the obliga- 
tion to pay for the improvement®® are the funda- 
mental undertakings of the municipality under the 
contract. Sometimes a contract for the construction 
of a well or sewer obligates the municipality,°® at 
least to a certain extent,®? to remove pipes or other 
underground obstacles. The obligation of the city 
to furnish certain material, written into the con- 
tract as an exception to the general duty of the 
contractor to furnish all material, will not be ex- 
tended beyond the plain terms of the agreement.** 


While the contract remains in force, the munici-_ 


pality is bound to permit the contractor to perform 
the work covered by the contract;>® and it is liable 
in damages to the contractor for improperly prevent- 
ing him from completing such work®® or for losses 
caused to him by its fault or neglect ;** but, although 
the work actually required in the performance of 
the contract is less in amount than a prior esti- 
mate thereof furnished to bidders, the municipality 
is not liable in damages to the contractor for the 
overestimation where he was warned that the esti- 


mate was only approximate and for the purpose of 
comparing bids on a uniform basis.°? Some,** but 
not other,** contract provisions for a certificate or 
decision by a specified municipal officer or board 
as to certain matters arising under the contract are - 
so worded and construed as to cover the question of 
damages suffered by the contractor.®* 

[§ 2576] (2) Amount of Compensation or Dam- 
ages°°—(a) In General. If work is performed in 
complianée with the contract, the contractor 1s en- 
titled to the amount of compensation agreed on 
therein notwithstanding he decreased the cost by 
adopting a more economical mode of performance 
than was stipulated in the contract ;°7 and where the 
city accepts a less quantity of work than is required 
by the specifications of the contract as perform- 
ance, the contractor may recover the contract price 
without deduction ;** but if by collusion and fraud 
the contract is obtained at excessive rates, the city 
may defeat recovery for more than the value of the 
improvement.®® In a contract providing for pay- 
ment of the actual cost of labor and materials plus 


58. Casey v. Canton, 253 Fed. 589. 

54. Pitt Constr. Co. v. Dayton, 237 
Fed. 305, 151. CCA 11, 

55. Pitt Constr. Co. v. Dayton, 
supra; Jonesboro v. Heminway, 114 
Ark, 574, 170 SW _ 82. 

56. Baltimore City v. Talbott, 120 
Md. 354, 87 A 941. 

[a] Application of contract pro- 
vision.—(1) A provision of a sewer 
construction contract that if, on ex- 
cavation, it shall be found that any 
water pipes or appurtenances of the 
city follow the line or occupy the 
space of the sewer to be constructed, 
they shall be removed and relaid by 
the city is applicable to water pipes 
which are in the trench dug for con- 
struction of the sewer, although they 
are not actually in the space which 
the sewer is to occupy when fin- 
ished. Baltimore City v. Talbott, 120 
Md. 354, 87 A 941. (2) A pier, help- 
ing to support or protect a water 
pipe, is an appurtenance, within the 
meaning of such a provision. Balti- 
more City v. Talbott, supra. 

57. See cases infra this note. 

{a] Obligations of city under par- 
ticular provisions.—(1) In view of 
other provisions in a contract for 
the construction of a sewer which 
place upon the contractor the initia- 
tive in removing pipes and other un- 
derground obstacles to the physical 
construction of the sewer, a clause 
obligating the city to provide rights 
of way for the work specified in 
the contract will be deemed to refer 
primarily to rights of way in the 
usual and accepted legal significance 
of that phrase and, at the utmost, 
to obligate the city, to remove such 
obstacles only after the contractor 
has attempted to do so without suc- 
cess. E. De Voe Tompkins, Inc. v. 
Bridgeport, 100 Conn. 147, 123 A 135. 
(2) Where, during the progress of 
digging the well, a coupling dropped 
out of place, rendering it necessary 
to remove a section of pipe, the re- 
fusal of the city to remove the pipe 
or to compensate the contractor for 
so doing before completion of the 
contract did not amount to a breach 
of contract on the part of the city, 
a clause of the contract that the city 
“will assume all risk on the twelve- 
inch pipe’’ meaning only that the city 
must either remove the pipe or bear 
the expense of its removal by the 
contractor and another provision of 
the contract deferring the time of 
payment until completion of the well. 
Dillow _v. Monticello, 145 Iowa 424, 
124 NW 186. 

58. Elliott Contracting Co. v. Port- 
land, 88 Or. 150, 171 P 760 (dealing 
with an agreement of the city not to 


furnish any particular amount of 
base course stone but only such as 
might be in a pile adjacent to the 
way or drive). 

59. Burke vy. Paving Dist. No. 5 
Hen of Impr., 120 Ark, 435, 179 SW 

60. Brady v. St. Joseph, 84 Mo. A. 
399; Litchfield Constr. Co. v. New 
York, 244 N. Y. 251, 155 NE 116; 
Gearty v. New. York, 171. N.. Y. 61, 
63 NE 804; Dean v. New York, 167 
N. Y. 138, 60 NE 236; Jones v. New 
York, 57 App. Div. 403, 68 NYS 228 
[afé-.170 N.. Ya 580; 63) Nis - 17187: 
Toledo v. Libbie, 19 Oh. Cir. Ct. 704, 
8 Oh. Cir. Dec. 589; Ayres v. New 
Castle, 10 Pa. Super, 559. 

[a] A contract stipulation author- 
izing alterations (1) in the quantity 
of the work and providing that, where 
such alterations diminish the quan- 
tity of work to be done, they shall 
not constitute a claim for damages 
or anticipated profits on the work dis- 
pensed with, will be given effect 
(Denver v, Hindry. 40 Colo. 42, 90 P 
1028, 11 LRANS 1028; U. S. Fidelity, 
ete., Co. v. McDonald, 103 Wash. 504, 
174 P 6), (2) unless, under the guise 
thereof, the municipality improperly 
takes from the contractor a substan- 
tial portion of the work contracted 
for (Burke v. Paving Dist. No. 5 Bd. 
of Impr., 120 Ark. 435, 179 SW 654) 
(3) or makes radical changes which 
materially reduce his profits (Kie- 
burtz v. Seattle, 84 Wash. 196, 146 
P 400), (4) in which case it is liable 
to the contractor for the loss caused 
him (Kieburtz v. Seattle, supra). (5) 
However, a contract provision reserv- 
ing the right to alter drawings and 
providing that such alteration shall 
not constitute grounds for any claim 
by the contractor applies only to 
changes in the drawings which alter 
the manner in which the work is to 
be performed, and does not authorize 
the elimination of work provided for 
in the contract. Litchfield Constr. 
Co. v. New York, 244 N. Y. 251, 155 
NE 116. 

Prevention of performance gener- 
ally see Contracts § 723. 

61. Mich.—Grant v. Detroit Water 
Comrs., 122 Mich, 694, 81 NW $69. 
pee see v. Independence, 79 Mo. 

N. Y.—James Pilkington Co. v. 
New York, 211 App. Div. 558, 207 
NYS 118; M. L. Ryder Bldg, Co. v. 
Albany, 187 App. Div. 868, 176 NYS 
456; Cody v. New York, 71 App. Div. 
54, 75 NYS 648; Thilemann v. New 
York, 66 App. Div.,455, 783 NYS. 352. 

Oh. — Delaware v. Metropolitan 
ConstrCo., 21" OhviCir Cris. he we 

Or.—Palmberg v. Astoria, 101 Or. 


224, 199 P 630, 16 ALR 1125. 

Wash. — Wright v. Tacoma, 87 
Wash. 334, 151 P 837. 

Wis.—O’Neill v. Milwaukee, 121 
Wis. 32, 98 NW _ 963; Burnham v. 
Milwaukee, 100 Wis. 55, 75 NW 1014. 

[a] Ordering work done over.— 
(1) A contractor for street improve- 
ments, on the city’s improperly or- 
dering him to do work over, may do 
so, and sue it for damages for breach 
of contract. Newcastle v. Dingle, 185 
Ind. 626, 114 NE 221; Gearty v. New 
York, 171 N.Y. 61, 683 NE 804. (2) 
In such case, where the contractor 
makes oral protest against doing his 
work over but reserves any legal 
claim he may have under the con- 
tract from the release executed by 
him on receipt of the amount con- 
cededly due, he does not, by compli- 
ance with the order, without making 
any demand for extra compensation, 
waive his claim for damages on the 
ground that he has been compelled 
unlawfully to do the.work a second 
time, Gearty v. New York, supra. 

Damage to contractor by delay of 
municipality see infra § 2592. 

62. Litchfield Constr. Co. v. New 
York, 244 N. Y. 251, 155 NE 116. 
63. Baltimore City v. M. A. 
bott Co., 1338 Md. 226, 105 A 149. 

6 U. S.—Pitt Constr. Co. yv.. Al- 
liance, 12 F. (2d) 28, ‘ 

Md.—Baltimore City v. Clark, 128 
Md. 291, 97 A 911. 

N. Y.—Gearty v. New York, 171 
N. Y. 61, 63 NE 804. 

Pa.—Ruch v. York City, 233 Pa. 36, 
81 A 891, 

Wis.—Markey | v. 76 
Wis. 349, 45 NW 28. 

65. Certificate, estimate, or deci- 
sion of municipal officer as to: 
Amount of work done see infra § 2577. 
Damages for contractor’s delay see 

infra § 2590. 

Seer os by contractor see infra 

66. Cross references: 

Damages or interest for delay in 

payment see infra § 2594. 

Extra compensation and compensa- 

tion for extra work see infra § 2603. 
Recovery where contract is invalid 

see supra. § 2559. 

67. New Orleans vy. Firemen’s 
Charitable Assoc. 43 La. Ann... 447, 
9S 486. 3 

68. Kingsley v. Brooklyn, 78 N. Y. 
200, 7 AbbNCas 28 (so holding where 
piles for. a dam were driven to a 
less depth than specified in the con- 
tract). 

Acceptance of work generally see 
infra ae 2582-2585. 

69. ime Say. Inst. v. Hoboken, 42 
N. J, L. 288. 


Tal- 


Milwaukee, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


re 


ae 


§§ 2576-2577] 


a specified commission or profit, a limitation of the 
total amount to be paid will be given effect,”° even 
though the contract is construed to require the con- 
tractor to complete the work™ and not merely to do 
work to the extent of the limitation.72 Also a con- 
tract providing that the contractor shall pay to the 
city a specified amount for the expenses of surveys 
and inspection requires the contractor to pay no 
more than the specified sum for such expenses,7® 
even though the actual cost is more.?* However, 
where recovery is allowed, not upon the contract, but 
upon an implied assumpsit, the price stated in the 
contract is not controlling, or at least it is only a 
maximum limitation.7® As in the case of preven- 
tion of performance of contracts generally,’’ the 
measure of damages recoverable by the contractor 
for the acts of the municipality in wrongfully ter- 
minating the contract and preventing the perform- 
anee thereof may include two distinet items of 
damage, namely, the expenditures incurred by him 
toward performance™® and the profits he would have 
realized by performing the whole contract.’® Under 
a contract authorizing the municipality to terminate 
it at its diseretion,®® and providing that on such 
termination the contractor shall be paid in full for 
the work done by him, there can be no recovery for 
the amounts paid by him in purchasing tools or in- 
struments for the doing of the work;*! if such tools 
or instruments have been taken or kept by the mu- 
nicipality the remedy of the contractor is an action 
based on the theory of conversion.’? Also the con- 


_ tractor is not entitled to recover for materials fur- 


nished by him where the furnishing of such mate- 


70. Atlantic Trust, ete, Co. v. 
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rials, at his own expense, is part of the consideration 
on his part.8* In an action by a municipality, which 
has fully performed, against a contractor who has 
wholly failed to perform, the municipality’s measure 
of damages is the cost of performance.’ Where 
the contractor constructed the improvement, but not 
in accordance with the contract, the city’s measure 
of damages is the reasonable cost of the work and 
material necessary to make the improvement con- 
form to the contract.®® 

Offsets.°° Where the contract was substantially, 
but not fully, performed,®’ the damages sustained by 
the city may be deducted from the unpaid balance 
of the contract price in determining the amount due 
the contractor.** Also, the municipality is entitled 
to offset. against the contractor the amount of a judg- 
ment against it for injuries to a third person caused 
by the contractor’s negligence,®® but not the ex- 


‘penses of an unsuccessful appeal taken by the mu- 


nicipality without any request or authorization by 
the contractor.°°: Under a contract for the construe- 
tion of a water main which provides that the city 
shall obtain permission from certain specified rail- 
road companies to lay the main across their rights 
of way, the city is not entitled to a set-off against 
the contractor for the amount paid by it to a rail- 
road company to secure its permission. 

[§ 2577] (b) Unit Prices, Measurements, and Es- 
timates. Frequently a municipal improvement con- 
tract is so worded and. construed as to provide for 
the payment, not of a lump sum,” but rather of a 
sum to be determined by applying specified unit 
prices to actual measurements of the work done.?? 


and timber left in the sewer at the 


‘vy. Bridgeport, 94 Conn. 659, 


Laurinburg, 163 Fed. 690, 90 CCA 274 
{certiorari den 212 U. S. 5738, 29 SCt 
683, 53 L. ed. 656]. ; 
471.  Atlantie:;frust, Co. Vv. 
Laurinburg, supra. 

[a] Cost less or more than limi- 
tation.—Under such a contract and 
the construction placed thereon, the 
amount payable to the contractor will 
be less than the limitation where the 
actual cost plus the profit or commis- 
sion is less, but it cannot exceed the 
limitation even though the actual 
eost is more. Atlantic Trust, etc., 
Co, v. Laurinburg, 163 Fed. 690, 90 
CCA 274 [certiorari den 21RD SS. 
573, 29 SCt 683, 538 L. ed. 656]. 


etc., 


72, Atlantic Trust, ete, Co. v. 
Laurinburg, supra. : 
73. Washington Pav. Co. v. Ta- 


coma, 78 Wash. 282, 138 P_ 870. 
74. Washington Pay. Co. v. Ta- 
ma, cupra. 
O75. ONeill v. South Omaha, 102 
Nebr. 836; 170 NW 174, © ¥ 
76. F. V. Smith Contracting Co. 
v. New York, 70 Mise. 132, 128 NYS 
351 [aff 146 App. Div. 760, 131 NYS 


479]. 
a. See Damages § 172. 
78. Edward De V. Tompkins, Inc. 


vy. Bridgeport, 94 Conn. 659, 110 A 
3 


183. 

{a] Reasonable value of work and 
material—Where the performance of 
@ municipal construction contract has 
been prevented by the city, the work 
up to that time has been in compli- 
ance with the contract, and there is 
nothing in the contract by which the 
compensation for the part performed 
ean be determined, the measure of 
damages is the reasonable value of 
the work done and the material fur- 
nished. Jobst v. Danville, 212 Ill. A. 
STL. 


79. Edward De V. Shee eet ert 
183; Long Island Contracting, etce., 


Co. v. New York, 204 N. Y. 73, 97 NE 


483, 


- [a] Facts not preventing recov- 
ery.—Recovery of anticipated profits 


is not prevented by the fact that, 
under different conditions, the mu- 
nicipality might have terminated the 
contract without violating it. Ed- 
ward De V. Tompkins, Ine. v. Bridge- 
port, 94 Conn. 659, 110 A 183. 

{[b] The anticipated profits are to 
be determined (1) by deducting the 
total amount it would have cost the 
contractor to complete the contract 
from the total amount he would have 
been entitled to receive. Geary v. 
New Orleans, 139 La, .781,.72 S 245; 
St. George Contracting Co. v. New 
York, 205 N- Y. 121, 98 NE 387. (2) 
Where, under the construction placed 
upon an executory contract, the con- 
tractor is to receive as part of his 
compensation the surplus earth after 
it has been excavated, he is entitled 
to recover as damages for an absolute 
breach of the contract the difference 
between the cost of performing the 
contract and the amount agreed upon 
as compensation, including as part 
thereof the market value of the sur- 
plus earth after deducting the rea- 
sonable expense of marketing it. 
Long Island Contracting, etc., Co. v. 
New York, 204 N. Y. 73, 97 NE 483. 
(3) Where a sewer contractor, who 
had devised a successful appliance 
for the removal of surplus cement by 
drawing the appliance through the 
sewer pipe as construction proceeded, 
was prevented by the city from usin 
the appliance, he can recover the dif- 
ference between the cost of cleaning 
the sewers with and without the ap- 
pliance. Shea v. New Orleans Sew- 


erage, etc., Bd., 124 La. 299, 50 S 166.) 


80. See supra § 2572. 

81. Coates v. Nyack, 127 App. Div. 
153, 111 NYS 476 [mod on other 
grounds 128 App. Div. 886, 112 NYS 
Cla). 

82. Coates v. Nyack, supra. 

83. Richmond v. Barry, 109 Va, 
274, 68 SE 1074. 

[a] Lumber left in trenches.— 
“Where necessary sheet piles and 
braces shall be left in the trenches 
to prevent settlement, the lumber 


request of the city engineer consti- 
tuted materials which, according to 
the contract, the contractor had to 
furnish and leave in trenches, and 
which constituted the consideration 
to be furnished by the contractor on 
his part for which he was to be com- 
pensated out of the money he was to 
receive for the building and construc- 
tion of the sewers.” Richmond vy, 
Barry, 109 Va. 274, 279, 68 Sm 1074, 

84. St. Paul v. Bielenberg, 164 
Minn. 72, 204 NW 544. 

85. Seaside vy. Randles, 92 Or. 650, 
180 P 319. 

86. Deduction of cost of comple- 
tion of work by municipality see 
infra § 2599. 

87. Substantial performance gen- 
erally see infra § 2578. 

88. Hunter v. Boston, 218 Mass. 
535, 106 NE 1465. 

89. Murphy v. Yonkers, 131 App. 
Div. 199, 115 NYS 591 [mod on other 
grounds 213 N. Y. 124, 107 NE 267, 
LRA1915F 598]. 

90. Murphy vy. Yonkers, 213 N. Y. 
124, 107 NE 267, LRA1915F 598 [rev 
131 App. Div. 499, 115 NYS 591}, 

91. Atlantic City v. Warren Bros. 
Co., 226 Fed. 372, 141 CCA 202. 

92. Frazer v. Ardmore, 103 Okl. 
31, 229 P 143; Reilly v. Wilkes-Barre, 
258 Pa. 202, 101 A 954. 

93. U. S.—Barker v. New York, 
242 Fed. 350, 155 CCA 126. 

Ark.—Jonesboro v. Hemingway, 114 
Ark. 574, 170 SW 82. 

La:—Shea v. New Orleans Sewer- 
age, etc.,, Bd., 124 La. 299, 50 § 


166. 

N. Y.—McGovern v. New York, 2385 
N. Y. 275, 1389 NE 266; Oscar Daniels 
Co. v. New York, 196 App. Div. 856, 


188 NYS 716. 
f Okl.—Frazer v. Ardmore, 103 Okl. 

$1, 229 P 143. 
Or.—Elliott Contracting Co. v. 


Portland, 88 Or. 150, 171 P 760. 


Pa.—Reilly v, Wilkes-Barre, 258 
Pa. 202, 101 A 954, 
Va.—Richmond vy. Barry, 109. Va. 


274, 63 SE 1074. 
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Also provision is sometimes made for an estimate, 
certificate, or determination by the city engineer or 
other designated officer or board of the amount and 
quantity of work done or materials furnished,** or 
for a determination by him of all questions involving 
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the amount earned under the contract,®> and for the 


Wash.—Wright v. Tacoma, 87 
Wash, 334, 151 P 8387; International 
Contract Co. v. Seattle, 70 Wash. 504, 
127 P 115; McKivor v. Savage, 60 
Washw 36,110, P sit. 

[a] Proper or improper measure- 
ments.—(1) It is proper to follow 
the specific provisions of the contract 
as to measurements (McKivor v. Sav- 
age, 60 Wash. 135, 110 P 811) (2) 
unless it is impossible or impracti- 
eable to follow them, in which case 
it is proper to adopt some other law- 
ful and accurate method (O'Dea V. 
Winona, 41 Minn. 424, 43 NW 97; 
Mechanics Bank v. New York, 212 
N. Y. 145, 105 NE 971). (38) Thus, 
where a record by the engineer of 
the surface of deposit is necessary as 
a basis of the contract provisions, 
but no surface of deposit was indi- 
cated and recorded by the engineer, 
the amount of embankment and fill- 
ing furnished by the contractor may 
be measured in such manner as would 
be lawful and proper independent of 
the contract provisions. Mechanics 
Bank vy. New York, supra. (4) Un- 
der the provisions of some contracts, 
measurement is to be made, in certain 
eases, to arbitrary or prescribed 
lines, and payment made accordingly, 
even though, owing to _ prescribed 
causes, the work is not actually done 
to those lines, Barker v. New York, 
242 Fed. 350, 155 CCA 126. (5) Also, 
under some circumstances, the point 
at which lines forming a certain de- 
gree commence cannot be determined 


before the commencement of the 
work. R. G. Packard Co. v. New 
York, 151 App. Div. 941, 137 NYS 


9 faff 210 N. Y. 590 mem, 104 NE 
1139 mem]. (6) An estimate of the 
depth of the cut in the trench for a 
sewer, based on actual measurements 
made on the work, controls as against 
an estimate based on profiles previ- 
ously made from merely approximate 


measurements. Shea v. New Orleans 
Sewerage, etc., Bd. 124 La. 299, 50 
S 166. (7) Under a sewer contract 


fixing the price “for bricks furnished 
and laid in sewer’ at a specified sum 
per one thousand, and the usage of 
trade to measure the work and allow 
a designated number of bricks to a 
ecubie foot. and pay accordingly, the 
contractor is entitled to compensa- 
tion at the specified rate per one 
thousand bricks, ascertained by 
measurement of the work, allowing @ 
specified number of bricks to a cubic 
foot, rather than compensation ac- 
cording to an actual count of the 
number of bricks. Richmond v. Barry, 
109 Va. 274, 63 SE 1074. (8) A con- 
tract for removal of snow and _ ice 
requires payment on the basis of 


snow and ice actually removed, and! 


not-on a measurement of heaped up 
vehicles. Shaughnessy v. New York, 
165 App. Div. 444, 150 NYS 805. (9) 
Under a contract for the construction 
of a subway, providing for payment 
to the contractor for underpinning 
buildings per lineal front foot of 
building underpinned, the underpin- 
ning of a stoop may be considered the 
underpinning of a building where it 
is so situated that it is unnecessary 
to underpin the wall of the building 
proper (McGovern v. New York, 235 
N. Y. 275, 1389 NE 266), (10) but not 
where the main or front wall of the 
building, to which the stoop is appur- 
tenant, is also underpinned (McGov- 
ern v. New York, supra), (11) or 
where the wall of the stoop 
the front wall of a building or the 
support thereof at a point where 
there may not have been a front 


is not, 


wall proper, there being a wall of 
the building proper back of the wall 
supporting the stoop or veranda 
(Oscar Daniels Co. v. New York, 196 
App. ‘Div. 856 188: NYS. 716). (12) 
Where compensation for the under- 
pinning of a stoop is proper, it should 
be computed according to the lineal 
front feet of the stoop and not al- 
lowed for every foot of the perimeter, 
McGovern vy. New York, supra. (13) 
However, where the front wall of a 
building departs from the straight 
line constituting the building line and 
extends under bay windows, the con- 
tractor is entitled to have the meas- 
urements include that portion of the 
wall under the bay windows. Oscar 
Daniels Co. v. New York, supra. 

[b] Classification.—(1) Where a 
contract for the excavation of a 
reservoir provides for the payment 
of thirty-five cents per cubic yard 
for the removal of the top soil, one 
dollar and forty-eight cents per cubic 
yard for miscellaneous excavation, 
and twenty-four cents per yard for 
shallow flowage excavation, excava- 
tion of material for treatment of the 
reservoir bottom should be paid for 
as shallow flowage excavation at the 
rate of twenty-four cents per cubic 
yard, especially where previous set- 
tlements have been made on that 
basis, and another construction would 
give the contractor much greater 
compensation for excavation for this 
purpose than excavation for material 
for dikes involving greater labor, 
which was treated as shallow flow- 
Beaver Engineering, ete., Co. v. 
New York, 192 App. Div. 662, 183 
NYS 386 [aff 233 N. Y. 548 mem, 135 
NE 912 mem].: (2) Under the cor- 
rect construction of the contract 
with .reference to the condition of 
the subject matter at the time it 
was let, the contractor cannot com- 
plain of payment for the leveling 
of the bottom of the reservoir at the 
contract rate for excavation, for if 
the leveling was required when the 
contract was let, it properly falls 
within the term “excavation,” and if 
it was necessitated by-the action of 
the elements and the work of the con- 
tractor after the contract was let, it 
‘was a risk assumed by the contrac- 
tor for which no pay could be de- 
manded. International Contract Co. 
v. Seattle, 70 Wash, 504, 127 P 115. 

[c] Double payment for work in 
the same area will not be allowed. 
Shea v. New Orleans Sewerage, etc., 
Bd., 124 La. 299, 50 S 166 (the length 
of the foundation under a sewer can- 
not properly be measured from cen- 
ter of manhole to center of manhole, 
where the contractor has already 
been paid for constructing man- 
holes); Odell v. New York, 206 App. 
Div, 68, 200 NYS 705 [app dism 2387 
N. Y. 564, 143 NE 744 (aff 238 N. Y. 
623 mem, 144 NE 917 mem)]. ‘ 

{d] Limitation of the amount of 
work for which lawful payment can 


be made is sometimes imposed by the 


contract. Matter of Morris, etc., 
Dredging Co., 116 App, Div. 257, 101 
NYS 726. 

94. Passaic Valley Sewerage 
Comrs, v.. Tierney, 1 F. (2d) 304; Bal- 
timore City v. Clark, 128 Md. 291, 
97 A911; Baltimore City v. Talbott, 
120 Md. 354, 87 A 941; Allen v. 
Oneida, 210 N. Y. 496, 104 NE 920. 
See also cases infra note 97. 

95. Barker v. New York, 242 Fed. 
350, 155 CCA 126; Jennings v. Pasco, 
82 Wash. 335, 144 P 387..\ See also 
cases infra note 97. 

[a] Validity of charter provision. 


T§ 2577 


payment each month or at other stated periods of a 
certain percentage of the estimate;°® and under 
such a provision the decision, estimate, or certificate 
of the engineer or other designated officer or board 
is ordinarily binding and conclusive,®’ provided it 


—A provision in the city charter 
which makes the board of public 
works the arbiter to adjust and de- 
termine all questions as to amounts 
earned under contracts with the city 
is valid. Forristal v. Milwaukee, 57 
Wis. 628, 15 NW 769. 

96. U. S.—Key West y. Baer, 69 
Fed. 440, 13 CCA 572. 

N. Y.—Schieffelin v. New York, 65 
Mise. “609° 122 NYS 502: 

N. D.—State v. Hankinson, 53 N. D. 
346, 205 NW 995. 

Or.—Manerud v. Eugene, 62 Or. 
196, 124 P 662. 

Wash.—International Contract Co. 
v. Tacoma, 79 Wash. 311, 140 P 373. 

[a] Character of work. —Some 
charter provisions to this’ effect 
clearly relate to street improvement 
work and not to such work as is in- 
volved in a contract for the construc- 
tion of a building. Schieffelin v. New 
York, 65 Misc. 609, 122 NYS 502. 

{b] Material on the ground, within 
the meaning of a contract requiring 
the municipality to pay eighty per 
cent of the value of material-on the 
ground, as well as of the work done, 
is all such material in reasonable 
quantities for doing the work as the 
contractor has secured from other 
points and placed at a suitable point 
in the municipality to be used as 
needed. Key West v. Baer, 66 Fed. 
440, 18 CCA 572. : 

[c] Prescribed percentage as mini- 
mum or maximum limitation.—(1) 
The percentage named in some- stat- 
utes is the maximum which may be 
allowed upon approval of a partial 
estimate, State v. Hankinson, 53 N. 
D...346, 205 NW 995. (2) However, 
the percentage named in some char- 
ter provisions is deemed to be a mini- 
mum payment only, such a provision 
being intended for the protection of 
the Contractor from unnecessary de- 
lay in payment, and not a prohibition 
against further payments by the city 
in a proper case. Schieffelin v. New 
rene ms ee 609, 122 NYS 502. 2 

= al.—Gray v. Cotton, 16 : 
130, 184 P 1145. yes 

Ill._— Chicago v. Agnew, 264 T11.°288,. 

ee ee (rev 182 Ill. A, 499]. 
-—Baltimore City vy. Clark, 12 
Md. 291, 97 A 911, f 

N. J.—T. Foster Callahan, Ine; v. 
Union Tp. Sewerage Dist. No. 1 
Comrs., 133 A 408. 

N. Yi—Allen v. Oneida, 210 N. Y. 
496, 104. NE 920; Oscar Daniels Co. 
v. New York, 196 App. Div. 856, 188 
NYS 716; Snyder v. New York, 74 
App. Div. 421, 77 NYS 687: Thile- 
mann v. New York, 66 App. Div. 455, 
73 NYS 352. But see Sherman v, New 
York, 1 N. Y. 316 (construing a con- 
tract providing for estimates by an 
engineer on the request of the con- 
tractor as not confining proof of the 
seg Nari — the work to the estimates). 

—Heavener ww, Terry, 1 J 
‘142, 229 P 626. Me ates bie 

Or.—Elliott Contracting Co. 
Portland, 88 Or. 150,171 P 760. 

Pa.—West. Homestead Borough v. 
Erbeck, 239 Pa. 192, 86 A 773. 

Wash.—Jennings v. Pasco, 82 Wash. 
335, 144 P 387; McKivor v. Savage, 
60 Wash. 135, 110 P 811. 

Wis.—Park vy. Milwaukee, 180 Wis. 
278, 192 NW -1012; Forristol v, Mil- 
waukee, 57 Wis. 628, 15 NW 769. 

See Barker v..New York, 242 Fed. 
350, 155 CCA 126 (the decision is con- 
clusive upon the contractor but not 
upon the city). 

{a] Presumption of proper per- 
formance of duty.—In the absence cf 
evidence to the contrary, it will be 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2577-2578] 


is not made fraudulently® or in bad faith,® and 
does not go beyond the scope of the matters com- 
mitted to the officer for determination; but an esti- 
mate is not so conclusive as to preclude the subse- 
quent correction of a mistake therein;? and where 
an estimate of the engineer departs from an award 
of an arbitrator covering only one of the matters 
involved in the estimate, a court of equity will afford 
relief. Where the certificate provided for has been 
given, the contractor is entitled to payment accord- 
ing to its terms.‘ Conversely the production of a 
certificate or estimate> made by the proper officer® 
is necessary to entitle the contractor to payment, 
unless such certificate or estimate has been fraudu- 
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lently,” arbitrarily,’ unfairly,? or unreasonably?® 


withheld or refused; but where there has been full 
performance by the contractor, and the engineer 


has wrongfully refused to measure the amount of 


the work or materials, the contractor is at liberty 
to establish the amount in some other manner™ and 
recover the contract price therefor;!? he is not 
obliged to abandon the contract and sue on quantum 
meruit.+8 

[§ 2578] b. Strict or Substantial Performance.!* 
While it is sometimes stated that there should be a 
strict compliance with a contract for a municipal 
improvement,’ the generally accepted rule is that a 
substantial compliance in good faith is sufficient.1® 


presumed that the city engineer per- 
formed his duty of including in his 
certificate of payment only that part 


of _the lumber placed in a tunnel 
Which it was absolutely necessary to 
leave there. Chicago y. Duffy, 117 


are 261 [aff 218 Ill. 242, 75 NE 
98. U.S.—Barker v. New York, 242 


Fed. 350, 155 CCA 126. 


Cal.—Gray v. Cotton, 166 Cal. 120, 


134 P 1145. 


Md.—Baltimore City v. Clark, 128 


Md, 291, 97 A’911. 

N. J.—T. Foster Callahan, Inc. v. 
Union Tp. Sewerage Dist. 
Comrs., 133 A 408. 

N. Y.—Snyder v. New York, 74 App. 
Div. 421, 77 NYS 637; Thilemann v. 
aoe York, 66 App. Div. 455, 73 NYS 


Okl.—Heavener v. Terry, 103 Okl. 


142, 229 P 626. 


Or.—BFlliott Contracting Co. v. Port- 


land, 88 Or. 150, 171 P 760. 


Pa.—West Homestead Borough vV.}p 


Erbeck, 239 Pa, 192, 86 A 773. 
Wash.—McKivor v. Savage, 60 
Wash. 135, 110 P 811. See McGilli- 
vrae v. Bremerton, 90 Wash. 394, 156 
P 23 (in the absence of fraud, the 
certificate of the city engineer and 
the approval of the council are bind- 
ing and close ‘the question of the 
amount to be paid for the work). 
/ Wis.—Park v. Milwaukee, 180 Wis. 

278, 192 NW 1012. 

[a] Fraud not shown.—The fact 
that the municipality’s engineer dis- 
agreed with the contractor as to the 
quantity of material excavated, and 
refused to allow the amount claimed, 
will not justify a finding that the en- 
gineer was guilty of fraud. T. Foster 
Callahan, Inc. v. Union Tp. Sewerage 
Dist. No, 1 Comrs., (N. J.) 133 A 408. 

[b] Where payment has _ been 
made upon a fraudulent and collu- 
sive estimate (1) the municipality is 
not obliged to resort to an equitable 
action to set aside the estimate, but 
may attack it in an action at law 
against the contractor to recover 
damages for deceit. West Homestead 
Borough v. Erbeck, 230 Pa. 316, 79 
A 570. (2) In such action “the court 
below seems to have adopted the only 
practicable method of arriving at the 
amount of the damages. They were 
measured by the amount necessary to 
be expended to put the paving in the 
condition required by the terms of 
the contract. The damages equalled 
the difference in value between that 
which the defendant really furnished 
and that which he was in duty bound 
to furnish, and which he falsely rep- 
resented that he had _ furnished.” 
West Homestead Borough y. Erbeck, 
239 Pal 192, .199,.86 A 773. 

99. Baltimore City v. Clark, 128 
Md. 291, 97 A 911. 

1. Gray v. Cotton, 166 Cal. 130, 
134 P 1145; Baitimore City v. Clark, 
128 Md. 291, 97 A 911; Kelly v. Fer- 
euson, 205 App. Div. 591, 200 NYS 


[a] Rule applied.—A contract pro- 
vision for the payment each month 
of eighty-five per cent of the full 
value of “the work done and.mate- 
rials furnished’ does not authorize 
the payment of the stipulated per- 


No. 1 


‘thereunder, 


centage of the premium on the con- 
tractor’s bond, and where such item 
is included in a certificate, it is the 
right and duty of the comptroller to 
object thereto. Kelly v. Ferguson, 
205 App. Div. 591, 200 NYS 86. 

2. Greensboro v. Southern Pav., 
etc., Co., 168 Fed. 880, 94 CCA 292 
[certiorari den 217 U. S. 602, 30 SCt 
693, 54 L. ed. 898]; Uvalde Contract- 
ing Co. v. New York, 160 App. Div. 
284, 145 NYS 604; Heavener v. Terry, 
103 Okl. 142, 229 P 626; International 
Contract Co. v. Tacoma, 79 Wash. 
311, 140 P 873. 

[a] Character 
The engineer’s determination of the 
amount of work done will be disre- 
garded where it is so manifestly erro- 
neous as to evidence arbitrary and 
capricious action. State v. Seattle, 
93 Wash. 593, 161 P 478. (2) In a 
case where the contract provided that 
the estimate should be final and con- 
clusive, it was held that it could not 
e impeached by proof of mistake 
unless the mistake was so gross as 
to imply bad faith. McKivor v. Sav- 
age, 60 Wash. 135, 140, 110 P 811 
(‘Mere differences between the arbi- 
trator and those called to impeach his 
judgment are not sufficient to avoid 
the estimates’). (3) The certificate 
of the amount of work done may be 
disputed for a mistake of law by the 
engineer in interpreting the contract. 
Uvalde Contracting Co. v. New York, 
160 App. Div. 284, 145 NYS 604: R. G. 
Packard Co. v. New York, 151 App. 
Div. 941,137 NYS 9 [aff 210 N.Y: 
590 mem, 104 NE 1139 mem]. (4) 
Where the engineer has, upon an 
erroneous construction of the con- 
tract and of the rights of the parties 
deliberately excluded 
work which has been done by the 
contractor, the contractor is not pre- 
cluded from showing that he has 
done such work, and that it is in- 
cluded in the terms of his contract. 
Burke v. New York, 7 App. Div. 128, 
40 NYS 81. 

3. Johnson v, Prineville, 100 Or. 
119, 196 P 821. 

4 Snyder v. New York, 74.App. 
Div. 421, 77 NYS 637; Peo, v. Coler, 
56 App. Div. 98, 67 NYS 701. 

5. Smith v. Tukwila, 118 Wash. 
266, 203 P 369, 

[a] Statement by a member of a 
committee is insufficient where the 
contract requires a certificate by the 
committee. Smith v. Tukwila, 118 
Wash, 266, 203 P 369. 

6. Palmer vy. Clark, 106 Mass. 373; 
Ernst v. Springfield, 145 Mo. A. 89, 
130. SW 419; Devlin v. New York, 124 
App. Div. 184, 108 NYS 739; Smith 
Faget Ble, 118 Wash. 266, 203 P 
69. 

[a] Measurement by another per- 
son.—(1) While the designated offi- 
cer need not personally perform the 
manual or clerical work necessary to 
actual measurement of the work done, 
it being sufficient if such measure- 
ment is made by his assistants under 
his supervision or subject to revi- 
sion or verification on his part 
(Palmer v.. Clark, 106 Mass. 3873; 
Gratz v. Kirkwood, 165 Mo. A, 196, 
145 SW .870; Ernst v. Springfield, 
145 Mo. A. 89, 130 SW 419), (2) 


of mistake.—(1) | 


nevertheless he must apply his pro- 
fessional skill and judgment in se- 
curing a proper measurement (Ernst 
v. Springfield, supra), (3) and can- 
not delegate the performance of his 
duties to a so-called inspector who is 
not his assistant (Ernst v. Spring- 
field, supra). 

: Devlin v. New York, 124 App. 
Div. 184, 108 NYS 739. 

8. Devlin v. New York, supra. 

9. Smith v. Tukwila, 118 Wash. 
266, 203 P 369. 

10. Devlin v. New York, 124 App. 
Div. 184, 108 NYS 739. : 

11. Atchison v. Rackliffe, 78 Kan. 
320, 96 P 477. 

12. Atchison v. Rackliffe, supra. 

13. Atchison v. Rackliffe, supra. 

[a] Reason for rule.—‘“The situ- 
ation, however, was not that of one 
party preventing the full performance 
of a contract, thereby giving the 
other party the option to sue either 
for damages for the breach or for 
the reasonable value of the services 
actually rendered. (9 Cyc. 688.) 
Here there was full performance on 
the part of the plaintiffs. If they 
were in fact entitled to pay for the 
material in dispute as rock, the fact 
that the engineer had not measured 
it could not force them to abandon 
the contract or to accept payment at 
less than the agreed price per cubic 
yard. The only purpose of the meas- 
urement was to ascertain the amount 
of the material.’”’ Atchison v. Rack- 
liffe, 78 Kan. 320, 330, 96 P 477. 

14. Cross references: ‘ 
Departure from contract or specifica- 

tions see infra § 2595. : 
Waiver of strict compliance see infra 

§ 2586. 

15. Cardell v. Perry, 201 Iowa 628, 
207 NW 775; Atkinson v. Webster 
City, 177 Iowa 659, 158 NW 473 (in- 
dividual opinion of Preston, J., in a 
case where the facts failed to show 


substantial compliance); Leary v. 
Watervliet, 97 Misc. 127, 160 NYS 
1042 [aff 178 App. Div. 938 mem, 164 
NYS 1099 mem (mod _on_ other 


grounds 222 N. Y. 337, 118 NE 847)] 
(on the part of both the contractor 
and the municipality). 

16. U. S.—Walsh Constr. 
Cleveland, 271 Fed. 701. 

Ind.—Alsmeier v. Adams, 62 Ind. A. 
219, 105 NE 1033, 109 NE 58. 

Mo.—St, Louis vy. Ruecking, 232 Mo. 
325, 134 SW 657; Whitworth v. Webb 


Consv: 


‘City,.204 Mo, 579, 103 SW 86; Coats- 


worth Lumber Co, v. Owen, 186 Mo. 
A, 548, 172 SW 436; Maryville v. 
Cox, 181 Mo. A. 254, 167 SW 1166; 
Meyers v. Wood, 173 Mo. A. 564, 158 
SW 909; Trimble v. Stewart, 168 Mo. 


‘A. 276, 158 SW 1086; Platte City v. 


Paxton, 141 Mo. A. 175, 124 SW 5381. 

Or.—Oregon Engineering, etc., Co. 
v. West Linn, 94 Or, 234, 185 P 750. 

Wis.—Transfer Realty Co. v. Su- 
perior, 157 Wis. 587, 147 NW. 1051. 

“A substantial compliance with the 
ordinance, contract and specifications, 
is all that is required.” Whitworth 
v. Webb City, 204 Mo. 579, 601, 103 
SW 86. 

[a] Part of improvement on pri- 
vate property.—A contractor for a 
municipal improvement who. has 
placed part of the improvement upon 


382 [44-C.J.] 


On the other hand, property owners to be assessed 
are entitled to have the work done in substantial 
compliance with the terms of the contract;*’ and a 
contractor who has failed substantially to comply 
with the contract cannot recover, either on the con- 
tract!® or on quantum meruit,!® for the work done 
What constitutes a substantial compli- 
ance with a contract for a municipal improvement 


by him.?° 


private property, but who has never- 
theless substantially complied with 
the contract, should be paid for the 
work less that portion placed upon 
private property. Springfield v. Bax- 
ter, 180 Mo. A, 40, 165 SW 366. 

17. Toledo v. Grasser, 5 OhS&CP 
178, 7 OhNP 396; Pepper v. Phila- 
delphia, 114 Pa. 96, 6 A 899; Brown 
vy. Philadelphia, 3 Pa. Cas, 45, 6 A 
904; Burnham vy. Milwaukee, 100 Wis. 
55, 75 NW 1014. 

18. Snouffer y. Tipton, 150 Iowa 
73, 129 NW 345, AnnCas1912D 414. 

[a] A statute providing that judg- 
ment shall be rendered for work and 
material furnished, notwithstanding 
irregularities or informalities on the 
part of the city or its officers, relates 
to the proceedings which do not 
affect the substantial rights of the 
parties, and has no application to an 
action by a paving contractor to 
compel payment under his contract, 
where he has failed substantially to 
comply with the terms. thereof. 
Snouffer v. Tipton, 150 Iowa 73, 129 
NW 345, AnnCas1912D 414. 

19. Snouffer v. Tipton, supra. 

20. Snouffer vy. Tipton, supra; 
Wright v. Barber, 270 Pa. 186, 113 
A 200, 

21. Alsmeier v, Adams, 62 Ind, A. 
219, 105 NE 1033, 109 NE 58. 

[a] Facts held to show substan- 
tial compliance.—Taylor v. Honolulu, 
25 Hawaii 58; Geneseo v. Schultz, 257 
Ill. 273, 100 NE 926; Maryville v. Cox, 
181 Mo. A. 254, 167 SW 1166; Trim- 
ee Stewart, 168 Mo. A. 276, 153 SW 
{b] Facts held not to show sub- 
stantial compliance.— Alsmeier  v. 
Adams, 62 Ind. A, 219, 105 NE 1033, 
109 NE 58; Atkinson v. Webster City, 
177 Iowa 659, 158 NW 473; Burress 
v. Spring, 143 Mo. A, 688, 128 SW 
27 (where the contractor, in perform- 
ing his contract for the paving of a 
street, did not comply with the speci- 
fications and a general ordinance of 
the city requiring coarse, sharp river 
sand to be used in the concrete foun- 
dation, but instead used a small 
amount of such sand, and the balance 
mining or jig sand, a much cheaper 
material, and it also appeared that 
the pavement had settled in spots, 
due to a failure properly to con- 
struct the foundation, and that it 
was not a first class job); Wright v. 
Barber, 270 Pa. 186, 113 A 200: Mc- 
Kallip v. Altoona, 265 Pa. 192, 108 A 
408 (where the improvement was so 
incomplete that not even a small part 
thereof could be used); Harrell v. 
Ly iidane (Tex. Commn. A.) 280 SW 
174. 

22. Cal.—Connolly v. San Fran- 
cisco,’ 4 Cal. Unrep. Cas, 434, 33 P 
1109. 

Conn.—Bridgeport v. T. A; Scott 
Co., 94 Conn. 461, 109 A 162. 
ities v. Danville, 212 Ill. A. 
ager edn v. Delphi, (A.) 141 NE 

Kan.—Frederick v. Bonner Springs, 
104 Kan, 257, 178 P 435. 

La.—Dreyfus vy, New Iberia, 150 La. 


1020, 91 S 4389. 
Michigan Pav. 


Mich.—Detroit v. 
Co., 36 Mich, 335. 

Mo.—Dick v. Riddle, 139 Mo, A. 
584, 123 SW 486. 

N. J.—Cavanagh v. Ridgefield, 94 
N. J. L. 147, 109 A 515. 

N. Y.—Bonesteel v. New York, 22 
N. Y. 162, 20 HowPr 237. 
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N. D.—State v. Hankinson, 53 N. 
D. 346, 205 NW 995. 
Or.—Carruthers v. Astoria, 72 Or. 
505, 148 P 899, 1106. 
Pa.—York City v. Stauffer, 53 Pa. 


Super. 581. 


Tex.—Sherman vy. Connor, 88 Tex. 
35, 29 SW 10538. 
Wash. — Aberdeen Vv. Equitable 


Surety Co., 92 Wash. 440, 159 P 683. 

23. Dreyfus v. New Iberia, 150 La. 
1020, 91 S 489; Dick v. Riddle, 139 
Mo. A. 584, 123 SW 486. 

[a] Where there are separate con- 
tracts with the municipality and a 
street railroad company for the im- 
provement of different parts of the 
same street, and the contractor has 
performed his contract with the mu- 
nicipality, he should not be denied 
the right to enforce his tax bill by 
reason of the neglect of the city to 
perform its duty of enforcing the 
obligation of the street railroad com- 
pany to have part of the street im- 
proved in the Same manner as the 
remainder. Bridewell v. Cockrell, 122 
Mo. A, 196, 99 SW 22, 

[b] Obligations of contractor held 
severable.—Dick v. Riddle, 139 Mo. 
A, 584, 123 SW 486 (obligations as 
to grading, curbing, and paving). 

{[c] Contracts held entire and not 
divisible include contracts for: (1) 
The construction of a sea_ wall. 
Bridgeport v. T. A. Scott Co. 94 
Conn. 461, 109 A 162. (2) The con- 
struction of a sewer system. State v. 
Hankinson, 53.N. D. 346, 205 NW 995. 
(3) The clearing and filling of low 
lands. Aberdeen y. Equitable Surety 
Co., 92 Wash, 440, 159 P 683. 

24. See cases infra this note. 

[a] Reasonable value.—Although 
the entire work is not completed, a 
contractor may recover the reason- 
able value of. the part performed 
where the benefit thereof has been 
accepted and retained by the city. 
Sherman v. Connor, 88 Tex, 35, 29 SW 
1053; Sherman vy. Connor, (Tex. Civ. 
A.) 72 SW 288; Mallory v. Olympia, 
88 Wash. 499, 145 P 627. 

Acceptance of part performance 
see infra § 2582. 

25. Carruthers v. Astoria, 72 Or. 
505, 148 P 899, 1106; City Sewage Co. 
v. Philadelphia, 1 WklyNC (Pa.) 202. 

[a] Necessity of showing impossi- 
pility.—‘“In order to relieve the con+ 
tractor of the duty to carry out the 
provisions of the contract and to 
hold the city liable for the expenses 
of the work done, because it deter- 
mined that the manner of doing the 
work was dangerous to adjoining 
property, it must be shown that it 
was impossible to do the work other- 
wise than in the manner being fol- 
lowed.” Carruthers v. Astoria, 72 Or, 
505, 518, 148 P 899, 1106. 

26. Jobst v. Danville, 212 Till, A. 
571; Blain v, Delphi, 195 Ind. 463, 
145 NE 764; Lake Erie, etc., R. Co. 
v. Walters, 13 Ind. A. 275, 41 NE 465; 
Stivers v. Cherryvale, 86 Kan. 270, 
120 P 361; Shaughnessy v, New York, 
165 App. Div. 444, 150 NYS 805. See 
Philadelphia v. Fell, 9 Phila. 180 [aff 
81 Pa. 58] (where completion was pre- 
vented by an act of the legislature 
acquiesced in by the city). 

[a] Theory of recovery.—(1) Re- 
gardless of whether or not the city 
has actually received any _ benefit 
(Stivers v. Cherryvale, 86 Kan. 270, 
120 P 361), (2) recovery may be al- 
lowed upon the contract for a propor- 
tionate part of the contract price, 
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[§§ 2578-2579 


depends upon the circumstances.”? 

[§ 2579] c. Entire or Partial Performance. 
tire performance of a municipal improvement con- 
tract is a condition precedent to recovery under the 
contract,22 unless the contract is divisible,?* the 
municipality accepts and retains the benefit of the 
part performed,”4 or complete performance becomes 
physically impossible?> or is prevented”® or excused”? 


En- 


upon the theory that full perform- 
ance has been prevented by the mu- 
nicipality (Frederick _ v. Bonner 
Springs, 104 Kan. 257, 178 P 435). 

[b] Matters not precluding recov- 
ery for part performance.—(1) Where 
the contractor is stopped in his work 
by the city, his right to recover for 
the part that he has done is not pre- 
cluded by the fact that the charter 
provides, for the issuance of tax bills 
in payment for work only upon the 
completion thereof. Steffen v, St. 
Louis, 1385 Mo. 44, 36 SW 31. (2) 
Where full performance of a contract 
for the construction of an improve- 
ment for a municipality was pre- 
vented by it, the contractor is en- 
titled to recover for what he did per- 
form in compliance with the contract, - 
notwithstanding he claims to have 
completed work on other parts of the 
contract without really having done 
so. Blain v. Delphi, 195 Ind. 463, 
145 NE 764. (3) The contractor’s 
right to recover against the munici- 
pality for work done and material 
furnished under a contract, on show- 
ing that its default has prevented 
complete performance, is not lost by 
his inaccurate use of “rescina@’ and 
“consent to a rescission” in communi- 
cations with the municipality, where 
in the same document he demands 
payment of all moneys due to date 
“pursuant to the terms of the said 
contract at the rates mentioned in 
the. said contract.” Cavanagh v. 
Ridgefield, 94 N. J. L. 147, 109 A 515. 

Damages for prevention of per- 
formance see supra § 2575. 

27. Mechanics’ Bank v. New York, 
164 App. Div. 128, 149 NYS 784. 

[a] Matters not constituting ex- 
cuse.—(1) The fact that an assess- 
ment was declared invalid is no ex- 
cuse for abandoning @ contract where 
the city has power to make a new 
assessment and stands ready to do 
Morgan Park vy, Gahan, 136 Ill. 
515, 26 NE 1085 [rev 35 Ill. A. 646]. 
(2) Assuming’ that a town under a 
contract for the construction of a 
sea wall is liable for damage caused 
by a storm, its failure to pay such 
damage does not justify the contrac- 
tor in refusing to resume the work, 
where the only stipulation in the con- 
tract on the subject is that in the 
event of such a catastrophe the time 
for completing the work shall be ex- 
tended. Mandeville v. Paquette, 153 
La. 33, 95 S 391. (3) Under the terms 
of a contract for sewer construction, 
the city, having. knowledge of an ex- 
plosion injurious to private property ~ 
during the work, has the right, eight 
days thereafter, to refuse payment 
of a progress certificate for a reason- 
able time, until it learns what claims 
for damages are likely to be made, 
and such refusal confers upon the 
contractor no right to refuse further 
to perform his contract. Reilly v. 
New York, 170 App. Div. 754, 156 NYS 
529 [aff 224 N. Y. 683 mem, 121 NE 
887 mem]. (4) A contractor for a 
sewer has no right to abandon the 
work when half finished by reason of 
a disagreement with the borough as 
to whether a change in the location 
of the sewer should be done at the 
contract price or at the price fixed 
for extra work, where, at the time, 
no additional work required by ‘the 
change has been done. Somerset Bor- 
ough v. Ott, 216 Pa. 557, 65 A 1101. 
(5) Plaintiffs cannot justify their re- 
fusal to complete contract work for 
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by the act of the municipality, in which cases recoy- 
ery may be had for the part performed.?8 

[§ 2580] d. Performance to Satisfaction of Mu- 
nicipality or Officer Thereof—(1) In General. A 
contract for a municipal improvement which re- 
quires the work to be done to the satisfaction of 
the council or the board of public works, but which 
also requires performance according to the plans 
and specifications, belongs to the class of contracts 
involving considerations of operative fitness and 
mechanical utility,?® rather than the class of con- 
tracts involving the personal sentiment, taste, or sen- 
sibility of the party to be satisfied,°° and compliance 
with the requirements of the contract imports satis- 
faction.3+ 

[§ 2581] (2) Control and Inspection of Work. 

here provision is made for the doing of the work 
under the supervision of a particular officer,?? the 
contractor in the performance of work is obliged to 
follow the directions of such officer,?? even as to 
details omitted in the contract,** and the city will 
also be bound by his decision.*® However, the offi- 
cer is not authorized to permit a departure from the 
specifications,** and where his directions conflict 
with the plans and specifications according to which 
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the work is being done, the contractor need not fol- 
low them;** but a decision by the inspecting officer 
that material does not conform to specifications, if 
made in good faith, is conclusive against the con- 
tractor.** Where no particular kind of material is 
specified, it is the duty of the officer to point out 
the kind to use;*® but his failure to give specific in- 
structions does not impose liability on the munici- 
pality for damages suffered by the contractor be- 
cause of such failure,*° unless specific instructions 
have been clearly demanded.41 Where the contract 
requires the contractor to do certain work if ordered 
or directed to do so by the municipality or a speci- 
fied officer thereof, a failure on his part to do the 
work constitutes a breach of the contract where he 
has been ordered to do the work;*? but. not other- 
wise.** A contractor improperly required by a mu- 
nicipal representative to furnish materials or do 
work not called for by the contract may furnish 
the materials or perform the work under protest. and 
recover damages for breach of contract, where the 
question whether the thing required is embraced 
within the contract is fairly debatable and its de- 
termination surrounded by doubt,*4 but not where 
the thing required is clearly beyond the limits of the 


a city on a bridge because an officer 
of the city told them the work had 
been awarded to another, where plain- 
tiffs appeared at the bridge the next 
morning and were given time to de- 
cide whether they would go on with 
the work or not. Douglas v. Lowell, 
194 Mass, 268, 80 NE 510. (6) That 
a contractor’s employees were in the 
wrong jin striking or leaving work 
while an agreed wage scale was being 
paid does not excuse the contractor's 
nonfulfillment of his contract, Mc- 
Govern v. New York, 234 N. Y. 377, 
138 NE 26, 25 ALR 1442. 
28. See cases supra notes 23-27. 
29. Algate vy. Lansing, 180 Mich. 
484, 147 NW 561; Schliess v. Grand 
Rapids, 131 Mich. 52, 90 NW 700. 
Classification of contracts to be 
performed an ¢ Lagiraeg a ts of other 
arty see Contracts 
# 30. Algate v. Lansing, 180 Mich. 
484, 147 NW 561. ; 
31. Algate v. Lansing, supra. See 
Gearty v. New York, 171 N. Y. 61, 
63 NE 804 (where a contract for a 
municipal improvement requires the 
work to be done to the satisfaction 
of the park commissioners and their 
engineer of construction, the power 
conferred on such officers should be 
exercised in accordance with fairness 
and good faith, rather than in an 
arbitrary manner, and the law will 
say that they are satisfied with that 
which they ought in reason to be 
satisfied with). : ( 
32. See cases infra this section. 
[a] Supervising officer may be: 
(1) An architect. Meads _v. New 
York, 191 App. Div. 365, 181 NYS 704. 
(2) An inspector. Montgomery v. 
New York, 9 Misc. 331, 29 NYS 687 
[aff 151 N. Y. 249, 45 NE 550]; Dou- 
glass v. Morrisville, 89 Vt. 393, 95 A 
810. (3) The city or village engi- 
neer. Peo. v. Moore, 265 Ill. 444, 107 
NE 121 (under Sidewalk Act of 1875, 
as amended in 1905); Wallace v. 
Louisa, (Ky.) 273 SW 720; Porath 
vy. Highland Park, 211 Mich. 475, 179 
NW 229; Borough Constr. Co. v. New 
York, 200 N. Y¥. 149, 93 NE 480, 140 
AmSR 633; Harrison v. New _Brigh- 
ton, 110 App. Div. 267, 97 NYS 246. 
(4) The city surveyor. Becker v. 
New York, 176 N. Y. 441, 68 NE 855. 
[b] Status of engineer.—(1) An 
objection that street and sewer im- 
provement work was not done under 
the supervision of the city engineer 
is without merit where the city did 
not have a regularly employed offi- 
cial ‘city engineer, but did have engi- 
neers look after work, and it is not 


suggested that the work was not well 
done. Wallace v. Louisa, (Ky.) 273 
SW 720. (2) “Engineer” may mean 
chief engineer, or, in case of his death 
or disability, such other person as 
may be appointed by the city or the 
engineer. Ironton v. Harrison Constr. 
Co., 212’ Fed. 353, 129 CCA, 29. 

[ec] Surveyor and his status.—(1) 
Contract may provide that the city 
surveyor, in designating and fixing 
grades for the guidance of the con- 
tractor on the latter’s request, shall 
be considered as the agent of the con- 
tractor (Becker v. New York, 176 N. 
Y. 441, 68 NE 855), (2) and the 
municipality shall not be liable for 


his errors (Becker v. New York, 
supra). 
{d] Extent of authority.—(1) The 


powers of the supervising officer may 
be very broad (Ironton v. Harrison 
Constr. Co., 212 Fed. 353, 129 CCA 
29; Memphis Trust Co. v. Brown- 
Ketcham Iron Works, 166 Fed. 398, 
98 CCA 162 [certiorari den 214 U. S. 
515 mem, 29 SCt 697 mem, 53 L. ed. 
1064 mem]), (2) or limited (Brooklyn 
v. Bros RCo, 47 N.Y. 475, 
7 AmR 469), (8) as extending merely 
to seeing, that the specifications are 
satisfactorily complied with (Brook- 
lyn v. Brooklyn R. Co., supra), 

33. Chapman v. Lowell, 4 Cush. 
(Mass.) 378; Kulwicki v. Munro, 95 
Mich, 28, 54 NW 708. 


34. White v. New Orleans, 15 La. 
Ann. 667. 
35. Blake v. Dubuque, 2 Iowa 492; 


Porath v. Highland Park, 211 Mich. 
475, 481, 179 NW 229. 

“The contract provides that the 
contractors shall ‘carry on the work 
under the supervision and direction 
of the village engineer, etc.’ When 
the council so contracts, it makes 
the orders and directions of the en- 
gineer its orders and directions, and 
cannot thereafter complain because 
the orders and_ directions were 
obeyed.” Porath v. Hightand Park, 
supra. 

36. Salfisberg v. St. Charles, 154 
Ill, A, 531. 

87. Wilson v. St. Joseph, 125 Mo. 
A, 460, 102 SW 600; Burke v. Kansas 
City, 34 Mo. A. 570. 

38. Montgomery v. New York, 9 
Misc, 331, 29 NYS 687 [aff 151 N. Y. 
249, 45 NE 550, and dist Pennell 
v. New York, 59 N. Y. Super. 279, 
14 NYS 376]. 

39. Inland’ Constr. Co. v. Rector, 
133 Ark. 277, 202 SW 712. 

40. Harrison v. New Brighton, 110 
App. Div. 267, 97 NYS 246. 


. Prange v. Flint, 217 Mich. 675, 
187 NW 356. 

42. Reilly v. New York, 170 App. 
Div, 754, 156 NYS-529 [aff 224 N. Y. 
683 mem, 121 NE 887 mem}. 

43. Leopold v. New York, 184 App. 
Div. 244, 171 NYS 524 [motion to 
dism app den 225 N. Y. 663 mem, 122° 
NE 886 mem]. 

44. Borough Constr. Co. v. New 
York, 200 N. Y. 149, 153, 93 NE 480, 
140 AmSR 633; Meads v. New York, 
191 App. Div. 365, 181 NYS 704; Beck- 
with v. New York, 148 App. Div. 
658, 133 NYS 202 [aff 210 N. Y. 530 
mem, 103 NE 1121 mem]; Ajax Drain, 
Contracting Corp. v. New York, 125 
Misc. 794, 211 NYS 712 [aff 214 NYS 
795 mem]. 

“Within certain limits a contractor 
who is ordered by the proper rep- 
resentatives of the municipality to 
furnish materials or do work as cov- 
ered by his contract which the former 
thinks are not called for by such 
contract may under protest do as di- 
rected and subsequently recover 
damages because he has been so re- 
quired even though it should turn 
out that the contractor was right and 
that the official had no right to eall 
on him to furnish such materials. and 
do such labor. ... Under such cir- 
cumstances the contractor may treat 
the conduct of the municipality act- 
ing through its representative as a 
breach of contract and recover dam- 
ages.” Borough Constr. Co. v. New 
York, supra, 

fa] “The underlying justice of the 
principle is that where a municipal 
representative having authority to 
speak for it and supposed to be famil- 
iar with such matters in apparent 
good faith and with a show of rea- 
son requires a contractor to do cer- 
tain things as covered by his con- 
tract, the contractor although pro- 
testing against the requirement ought 
not to be compelled to refuse obedi- 
ence and incur the hazard of becom- 
ing a defaulter on his contract even 
though it shall subsequently turn out 
that he was right and the munici- 
pal representative wrong in the dis- 
pute. The theory involves the idea 
that the requirement of the munici- 
pal representative finds some reason- 
able basis, in the contract and that 
the question whether his: demand is 
proper or improper is one which may 
be the subject of some doubt and de- 
bate and in respect of which the con- 
tractor might prove to be mistaken 
if he should refuse to do what was 
required of him.’’ Borough Constr. 
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[§ 2582] (3) Acceptance or Rejection of Work— 
A municipality may properly re- 
ject or refuse to accept defective work or mate- 
rials,#® and should do so where the defects are of 
such a substantial nature as to render the work 
absolutely worthless and of no benefit to the prop- 
There is no duty to accept the work 
until it is completed in accordance with the terms of 
the contract.48 However, it is the duty of the coun- 
cil or the board vested with authority in the prem- 
ises to determine whether or not the work is in sub- 
stantial compliance with the contract,*® and where 
it does substantially comply with the contract, it 
may®° and should®! be accepted. Also, a board does 
not lose jurisdiction to accept an improvement be- 


cause it was not completed on the date first ap- 
The municipality cannot 


(a) In General. 


erty affected.*7 


pointed in the contract.”? 
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either to accept or reject the improvement,°* or by 


tory.°® 


avoid liability by delaying for an unreasonable time 


Co. v. New York, 200 N. Y. 149, 156, 
93 NE 480, 140 AmSR 633. 

[b] Matters held fairly debatable. 
—(1) Where a contract for the con- 
struction of a sewer provides that 
when the work to be constructed is 
all or partly below the city datum 
(meaning high water) Portland ce- 
ment must be used when directed by 
the engineer, the contractor is not 
compelled to lay in Portland cement 
those portions of the sewer which are 
above the city datum, although the 
lower portion is below such_ line. 
Borough Constr. Co. v. New York, 200 
N. Y. 149, 93 NE 480, 140 AmSR 633. 
(2) However, a requirement by the 
engineer that the contractor shall use 
Portland cement in portions of the 
sewer above the city datum, where 
other portions are below such line, 
finds some support in the language of 
the contract; and the contractor, hav- 
ing complied with such requirement 
under protest, may recover damages 
as for breach of contract. Borough 
Constr. Co. v. New York, supra. (3) 
“The architect claimed the right to 
deprive the contractor of the option 
given him to protect the excavation 
by pitching the banks and sheathing 
from two feet above the base of the 
bank to the bottom of the excavation, 
and required him to install, instead, 

_the elaborate system of truss work. 

I think that whether the architect 
had the right to make such require- 
ment is, under paragraphs 65 to 70, 
inclusive, of the specifications, fairly 
debatable; but a fair construction of 
the contract, under the circumstances 
disclosed by the evidence, leads to 
the conclusion that the right did not 
exist.” Meads v. New York, 191 App. 
Div. 365, 369, 181 NYS 704. (4) “The 
architect, against the protest of 
plaintiff, required him to pour the 
concrete continuously in a monolith, 
both in some of the foundation slabs 
and in the walls. The walls were 
to be forty feet high. The architect 
required him to pour twenty-seven 
feet continuously, then ten feet con- 
tinuously, and then three feet. - The 
plaintiff claims that the work could 
have been done equally well and 
much more economically by pouring 
in layers of two or three feet in 
thickness. ... The general power of 
control over the work, which the con- 
tract gave to the architect, made his 
right to prescribe the method of do- 
ing it fairly debatable; but I think 
this particular requirement was be- 
yond the rightful exercise of that 
power.” Meads v. New York, supra. 
Borough Constr. Co. v. New 
York, 200 N. Y. 149, 983 NE 480, 140 
AmSR 633; Molloy vy. Briarcliff 
Manor, 145 App. Div. 4838, 129 NYS 
929; Ajax Drain. Contracting Corp. 
v. New York, 125 Misc. 794, 211 NYS 
712 (aff 214 NYS 795 mem]. 


[a] Tlustration.— A. requirement 
that the contractor shall illuminate a 
sewer for its entire length and pre- 
pare a lift by which to lower auto- 
mobiles is so obviously beyond the 
terms of the contract that compli- 
ance therewith, although under pro- 
test, affords the contractor no cause 
of action against the municipality. 
Borough Constr. Co, v. New York, 200 
N. Y. 149, 93 NE 480, 140 AmSR 633. 

46. lIowa.—Wingert v. Snouffer, 
ees Iowa 97, 108 NW 1035, 111 NW 


Kan.—Denton y. Atchison, 34 Kan. 
438, 8 P 750. 

Mo.—Traders’ Bank v. Payne, 31 
Mo. A..512. 


N. Y.—Bonesteel v. New York, 19 
N; ¥%, Super, 550 .faff 22 .N. Y. 162]. 

Wash.—Kieburtz v. Seattle, 84 
Wash. 196, 146 P 400. 

47. State v. Indianapolis, 188 Ind. 
685, 123 NE 405. See Snouffer v. 
Tipton, 161 Iowa 223, 142 NW 97, 
LRA1915B 173 (the municipality is 
not obliged to reject the improve- 
ment where it has not accepted it as 
being in compliance with the con- 
tract, but, on the contrary, has at all 
times insisted that it was not con- 
structed according to the specifica- 
tions and has persistently refused to 
pay therefor), 

48. State v. Indianapolis, 188 Ind. 
685, 123 NE 405. 


49. State v. Indianapolis, supra. 
50. Stott v. Salt Lake City; 47 
Utah 113, 186, 151 P 988; Transfer 


Realty Co. vy. Superior, 157 ,Wis. 587, 
147 NW 1051. 

“Tf a board of public works may 
not accept an improvement, and a 
city council may not approve the 
acceptance, until every provision of 
the contract has been strictly and 
literally complied with, then there is 
absolutely no discretion vested in 
those bodies. An acceptance, there- 
fore, becomes a mere formality, and 
is without legal force or effect until 
it is determined by some court or 
jury whether the contract has’ been 
complied with or not. Such is not 
the law, and the authorities are to 
the contrary.” Stott v. Salt Lake 
City, Supra. 

51. Whitworth v. Webb City, 204 
Mo. 579, 103 SW 86. 

52. Irelan yv. Portland, 91 Or. 471, 
179 P 286. 

Acceptance of work as waiver of 
delay see supra § 2591, 

53. Neenan v. Donoghue, 50 Mo. 
493; Warren Bros. Co. v. Cincinnati, 
17 OhNPNS 587; Dennis v. Willa- 
mina, 80 Or. 486, 157 P 799; North 
Pac, Lumbering, ete, Co. vy. East 
Portland, 14 Or. 3,.12 P 4. 

54. Whitworth v: Webb City, 204 
Mo. 579, 1038 SW 86. 

fel See cases infra this note. 

a 


Acceptance by a board must 


arbitrarily refusing formally to accept work which 
should be accepted.** 
acceptance must be made in the mode prescribed by 
law,®> after compliance with such conditions as are 
made jurisdictional prerequisites by statute.°® 
the other hand a condition named in the contract 
is sometimes deemed not be a condition precedent 
to acceptance,>’ and it is held that a binding accept- 
ance may be made without a particular test pro- 
vided for in the contract;°° but where the contract 
provides for a test of material after it has been 
placed in the improvement, the fact that the manu- 
facture and test of the material at the factory was 
watched by a representative of the city does not 
amount to an acceptance of the material at the fac- 
An acceptance by the proper body will be 
upheld regardless of the action or lack of action 


To be valid and effective the 


On 


be by the action of the board as a 
body rather than by the individual 
action of members. of the board. 
Gilcrest vy. Des Moines, 157 Iowa 525, 
Bos] NW 1072 [reh overr 139 NW 

[b] Acceptance held valid and 
sufficient.—California Portland Ce- 
ment Co. v. Boone, 181 Cal. 35, 183 
P 447; Barber Asphalt Pav. Co. v. 
Jurgens, 170 Cal. 273, 149 P 560; 
Schueler v. Kirkwood, 191 Mo. A. 575, 
177 SW 760; Transfer Realty Co. v. 
Superior, 157 Wis. 587, 147 NW 1051, 

56. Raisch Impr. Co. v. Bonslett, 
28 Cal. A. 649, 153 P 747. 

[a] Notice to property owners.— 
Whether or not notice must be given 
to interested property owners before 
the city can finally accept work done 
under a contract depends upon statu- 
tory requirements. Red Wing Sewer 
Pipe Co. v. Pierre, 40 S. D. 42, 166 
NW 164 (dealing with statutes pre- 
scrihing three separate methods for 
establishing sewerage systems and 
holding that notice is necessary un- 
der one method but not under the 
other two). 

[b]. The nonexistence of an Official 
datum plane for the grade of a street 
does not impair the force and validity 
of an ordinance of acceptance. Bar- 
ber Asphalt Pav. Co. v. Jurgens, 170 
fae cal 149 P 560. 

F rian Water-Works y, Adrian, 
64 Mich. 584, 31 NW 529. “ 

[a] Thus, a condition in a con- 
tract for the construction of water- 
works, and the hiring thereof by a 
city, that “the payment of this sum 
of ten thousand dollars per annum 
to be dependent upon the said second 
party supplying wholesome water 
during all the term aforesaid, to wit, 
thirty years; ... water to be taken 
from. wells and springs sufficient to 
supply all the inhabitants of said 
city;” and further requiring that the 
eontract shall be complied with and 
perfected in every respect before be- 
ing accepted, or before liability for 
rent or water used shall attach, does 
not make the taking of water from 
springs and wells sufficient to supply 
the city for thirty years a condition 
precedent to the acceptance of the 
works, or the attaching of liability 
for rent; and a declaration in an ac- 
tion for breach of contract for re- 
fusal on the part of the city to ac- 
cept the works is not demurrable for 
failure to allege a supply sufficient 
for all the inhabitants of the city for 
thirty years to come. Adrian Water- 
Works vy. Adrian, 64 Mich. 584, 31 
NW 529. 

58. Hart v. New York, 201 N. Y. 
45, 94 NE 219. ‘ 

59. St. Louis v._Parker-Washing- 
ton .Co., 271 Mo. 229, 196 SW 767 
[certiorari den 245 U.S. 651 mem, 
38 SCt 11 mem, 62 L. ed. 531 mem]. 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of a committee® or another body.*4 


Acceptance or rejection of part. 
part_of the improvement is proper where the con- 
tract is divisible,®* but not where it is entire.®? 
Where part of the material furnished the city does 
not meet the requirement of the specifications, but 
the contractor stands ready to furnish proper, mate- 
rial in the place of that rejected, the city is not 
justified in rejecting the whole lot.%4 
It has been held that the 
city will be estopped by using an improvement to set 
up its nonacceptance of the same,® and that a city 
receiving the benefits of a contract fairly and law- 
fully made may not escape liability thereon by tech- 
nically refusing to accept the work done under it ;%° 


Use of improvement. 


60. Morehouse v. Edmonds, 70 
Wash. 152, 126 P 419. : 

61. Transfer Realty Co. v. Su- 
perior, 157. Wis. 587, 147 NW 1051. 


62. Orr v. Mann, 208 Ky. 46, 270 
SW 491; Dreyfus v. New Iberia, 150 
La. 1020,°91 S 439. 

63. Henderson vy. Lambert, 14 
Bush (Ky.) 24; Manley v, Marshfield, 
88 Or. 482, 172 P 488; Berwind v. 
Galveston, etc., Inv. Co., 20 Tex. Civ. 
A* 426, 50 SW 413. 

64. Loftus v. Riley, 83 Iowa 503, 
50 NW 17. 

65. Neosho City Water Co. v. Neo- 
sho, 136 Mo. 498, 38 SW 89. 


66. Cook v. Cameron, 144 Mo. A. 
137, 128 SW 269. 
67. Douglas v. Lowell, 194 Mass. 


268, 80 NE 510. 

68. Snouffer v. Tipton, 161 Iowa 
223, 142 NW 97, LRA1915B 173. 

69. Acceptance: 

As waiver of strict performance see 

infra § 2586. 

Conclusiveness on assessed property 

owners see infra § 3019. 

When accepted by engineer or other 

officer see infra § 2585. 

70. Ariz.—U. S. Fidelity, ete., Co. 
v. California-Arizona Constr. Co., 21 
Ariz. 172, 186° P 502. 

Ark.—Fitzgerald v. Walker, 55 Ark. 
148, 17 SW 702. 

Cal.—Diggins v. Hartshorne, 108 
Cal. 154, 41 P 2838; McVerry v. Kid- 
well, 63 Cal. 246; Cochran y. Collins, 
29 Cal. 129; Walsh v. Mathews, 29 
Cal. 123; Emery v. Bradford, 29 Cal. 
GB: 

Hawaii.—Taylor v. Honolulu, 25 
Hawaii 58. 

Ind.—State v. Indianapolis, 188 Ind. 
685, 123 NE 405; Alsmeier v. Adams, 
62 Ind. A. 219, 105 NE 1033, 109 NE 


58, Contra Gulick v. Connely, 42 
Ind. 134. 
Kan.—Ferguson v. Coffeyville, 77 


Kan, 391, 94 P 1010. 

Ky.—Cornett v. Bailey Constr. Co., 
203 Ky. 268, 262 SW 276; Henderson 
v. Carey-Reed Co., 180 Ky. 449, 202 
SW 882; Denton v. Carey-Reed Co., 
169 Ky. 54, 183 SW 262; Maysville v. 
Davis, 166 Ky. 555, .179 SW 463; 
Creekmore v, Central Constr, Co., 157 
Ky. 336, 168 SW 194; Lovelace v. 
Little, 147 Ky. 1387, 143 SW. 1031; 
Henderson vy. Lambert, 14 Bush 24. 

La.—De Ridder v. Lewis, 139 La. 
903, 72 S 447; Minden v. Glass, 132 
La. 927, 61 S 874. See Shreveport v. 
Chatwin, 139 La. 531, 71 S 791 (the 
acceptance is binding in the absence 
of an allegation of fraud or error), 
Contra New Orleans vy. Halpin, 17 
La. Ann. 185, 87 AmD 523; New Or- 
jeans v. Ferriere, 17 La. Ann. 183; 
Municipality No. 2 v. Guillotte, 14 
La, Ann, 297. 

Mich.—Dixon v. Detroit, 86 Mich. 
516, 49 NW 628; Motz v. Detroit, 18 
Mich, 495. 

Minn.—State v. McCardy, 87 Minn. 
88, 91 NW 263. 

Oh.—Mack vy, Cincinnati, 7 Oh. Dec. 
(Reprint) 49, 1 CincLBul 84. 

Okl.—Interstate Bldg., etc., Co. v. 
Oklahoma City, 84 Okl. 227, 203 P 


[44 Cc. J.—25] 


MUNICIPAL CORPORATIONS 


[44 C.J.] 385 


but it has also been held that no acceptance of work 


Acceptance of 


16.88 


by 


172. 

Tex.—Herring v. Mexia, (Civ. A. 
290 SW 792. , See Harrell ty sae 
(Commn, A.) 280 SW 174 [rev (Civ. 
A.) 265 SW 179] (a provision in a 
contract between the city and an 
abutting owner that an acceptance 
of the improvement by the city shall 
be conclusive between the parties as 
to the proper performance of the 
contract for the improvement refers 
to a preéxisting contract between the 
city and the contractor and does not 
exert operative force in respect of an 
acceptance of work done and ma- 
terials furnished under a subsequent 
and different contract), 

Utah.—Stott v. Salt Lake City, 47 
Utah 113, 151 P 988. 

Wash.—Morehouse y. Edmonds, 70 
Wash. 152, 155, 126 P 419. See Muel- 
ler v, Vancouver, 81 Wash, 384, 142 
P 868 (stating that the acceptance 
cannot be reviewed by the courts, un- 
less the authorities have contracted 
for one thing and accepted another, 
or the defects in the work are so open 
and notorious that the city must be 
presumed to have taken notice of the 
nonfulfillment of the contract). 

“It is well settled that, in the ab- 
sence of fraud, an acceptance of a 
public improvement by the governing 
body or by the party authorized by 
the charter, ordinance, or contract to 


accept it, is conclusive upon both 
parties.” Morehouse y. Edmonds, 
supra. 


“The decision as to whether thei 


work is in substantial accordance 
with the contract is quasi-judicial in 
its nature and when made is conclu- 
sive, in the absence of fraud, on all 
persons affected thereby.”’ State v. 


Indianapolis, 188 Ind. 685, 695, 123 
NE 405. 
{a] In Tlinois (1) under the stat- 


utes, the acceptance of an improve- 
ment by the board of local improve- 
ments is conclusive upon the parties 
(Price v. Elgin Bd. of Local Impr., 
266 Ill. 299, 107 NE 611 [aff 187 Ill. 
A. 629]), (2) except where the as- 
sessment is divided into installments, 
it being provided that, in such case, 
the board shall state in its certificate 
whether or not the improvement con- 
forms substantially to the require- 
ments of the original ordinance and 
make application to the county court 
to determine whether or not the facts 
stated in the certificate are true 
(Price v. Elgin Bd. of Local Impr., 
supra; Case v. Sullivan, 123 Ill, A. 
671 [aff- 222 Ill. 56, 78. NE: 37]). 
(3) On the filing of the requisite 
eertificate, the county court hus 
complete jurisdiction to determine 
whether the contract has been fully 
performed. Price v. Elgin Bd. of 
Local Impr., 187 Ill. A. 629 [aff 266 
Ill. 299, 107 NE 611]. (4) “If the 
board of local improvements permit- 
ted worthless curb-stones to be re- 
set in the curb lines,—that is, curb- 
stones which were broken, cracked, 
seamed and substantially worthless, 
—and accepted the improvement so 
constructed, its approval would be 


done on an existing bridge results from the use of 
the bridge by the public,®? and that the municipal- 
ity cannot be held liable on a quantum meruit be- 
cause of the use of a pavement which does not com- 
ply with the contract and has not been accepted 


[§ 2583] (b) Conclusiveness and Effect.*® Accept- 
ance of an improvement by the proper municipal 
authorities is usually held, in the absence of fraud 
and collusion, to be conclusive evidence that the 
work was performed in accordance with the require- 
ments of the contract;7° but some eases hold that 
such acceptance is merely prima facie evidence of 
proper performance.” 


A fraudulent acceptance is 


annulled by the county court and the 
contractor would be directed to re- 
place such curb-stones in such man- 
ner as the court might direct.” Chi- 
cago v. Le Moyne, 243 Ill. 379, 383, 90 
NE 746. (5) The judgment of the 
county court is final and conclusive 
as to all questions of fact, no appeal 
or writ of error therefrom being al- 
lowable. White v. Ottawa, 318 Ill. 
4638, 149 NE 521; North Chicago vy. 
McHugh, 289 Ill. 121, 124 NE 372; 
Nitsche y. Chicago, 280 Ill. 268, 117 
NE 500; Martin v. McCall, 247 Ill. 
484, 93° NE 418. (6) “Section 84 
[Hurd Rev. St. (1908) ec 24 § 590) 
provides that the certificate of the 
board of local improvements shall be 
prima facie evidence that the mat- 
ters and things therein stated are 
true. Such presumption is subject 
to be rebutted upon a hearing of ob- 
jections, but if a judgment of ap- 
proval is entered it is conclusive 
upon all the parties and no appeal or 
writ of error to review or reverse 
the judgment is allowed.” Peo. v. 
Martin, 243 Ill. 284, 289, 90 NE 699. 
(7) The conclusive effect accorded 
the judgment by statute cannot be 
nullified by the admissions of par- 
ties, in their pleadings or otherwise, 
in a subsequent suit. Martin v. Mc- 
Call, supra; Delfosse v. West Ham- 
mond, 216 Ill. A. 140. 

{[b] Contract provisions requiring 
correction or replacement.—(1) Under 
a contract provision requiring the 
contractor to correct imperfect work 
when discovered before final accept- 
ance, there can be no recovery by the 
city for defects discovered after such 
acceptance, in the absence of fraud 
or collusion. St. Louis v. Ruecking, 
232 Mo, 325, 184 SW 657. (2) Also 
a contract provision that all work 
which, during its progress and before 
it is finally accepted, may become 
damaged from any cause shall be 
broken. up and removed and replaced 
by good and satisfactory work “does 
not refer to work which already has 
been completed in accordance with 
the terms of the contract and ac- 
cepted, but to work which, although 
perfect so far .as it has gone, is 
nevertheless not finished but is 
wholly or partially destroyed while 
it (this very work) is in progress and 
before it is finally accepted. Any 
part of the work which once has 
been rightly done and accepted by 
the board is free from the: operation 
of this clause.’”’ McGovern y.- Salem, 
214 Mass. 358, 362, 101 NE'974., 

‘71. Bond v. Newark, 19 N. J. Eq. 
376; Seaside v. Randles, 92 Or. 650, 
668, 180 P 819. See Chance vy. Port- 
land, 26 Or. 286, 38 P 68 (holding 
acceptance is conclusive when made 
honestly and in good faith and there 
has been a _ substantial compliance 
with the ordinance prescribing the 
mode of making the improvement, 
but expressly refraining from hold- 
ing generally that the acceptance is 
conclusive in the absence of fraud 
and collusion). Contra Lawrence v. 
Portland, 85 Or. 586, 167 P 587; 
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not conclusive;72 it may be set aside by a court 
of equity’? and the council or board which made 
the acceptance may repudiate it and refuse to act 
thereunder until its validity is determined by the 
court,’* but it cannot set it aside and nullify it by 
a mere order to that effect,’® although it is held that, 
where an ordinance accepting the improvement is 
void for noncompliance with jurisdictional prerequi- 
sites prescribed by statute,’ it is within the power 
of the council or board of trustees to declare it 
Where the city has properly rejected or 
refused to ‘accept work defectively done,’® it is not 
liable therefor on quantum meruit.7® 
hand it is held that, where the contract has not 
been strictly complied with but the municipality has 
accepted the work done and materials furnished by 
the contractor, the contractor is entitled to. recover 
the value of such work and materials,°° less any 
damages the municipality has sustained by reason 


void.7* 


of the failure of the contractor 


the terms of the contract.8 Where. the municipality 
has refused to accept a pavement ‘and has success- 


Hendry v. Salem, 64 Or. 152, 129 P 
531. 

“The acceptance. by municipal offi- 
cers of work done on a contract for a 
municipal improvement is only prima 
facie evidence that the work has 
been done in substantial compliance 


with the terms of the contract.” 
Seaside v. Randles, supra. 
72. Blain v. Delphi, 195 Ind, 463, 


145 NE 764 [superseding op. (A.) 141 
NE 4838; (A.) 139 NE 339]; and cases 
infra this note. 

[a] What constitutes fraud.—(1) 
The fraud which vitiates an accept- 
ance is not confined to fraud on the 
part of the board but extends to 
fraud practiced upon the board by 
third persons. Gorman vy.. Johnson, 
46 Ind. A, 672, 91 NE 971. (2) Also, 
although there is no actual fraud, 
there may be legal or implied fraud 
where the departure of the work ac- 


cepted from the terms of the contract’ 


is so gross that it cannot reasonably 
be said that there was a.substantial 
performance of the contract. McCain 
v. Des Moines, 128 Iowa 331, 103 NW 
979; Mason v. Des Moines, 108 Iowa 
658, 79 NW 389; Stott v. Salt Lake 
City, 47 Utah 113, 151 P 988; Wier- 
mann v. Milwaukee, 142 Wis, 606, 125 


NW 53, 27 LRANS 1085, (3) Con- 
versely, the acceptance of work 
which eomplies substantially, al- 


though not strictly, with the contract 
and specifications, is not fraudulent 
as a matter of law. Alsmeier v. 
Adams, 62 Ind. A. 219, 105 NE 1033, 


1039, 109 NE 58; Mueller v. Van- 
couver, 81 Wash. 384, 142 P 868. 
(4) “Where, as here, it is apparent 


that the work as constructed departs 
from the work as specified by the 
contract, and there must be a deter- 
mination of the question of whether 
or not such departure is so radical 
and unwarranted as to render the 
act of accepting it constructively 
fraudulent and therefore voidable, 
the fact of whether or not the im- 
provement as made is such as reason- 
ably to answer the intended purposes, 
and of whether or not the departure 
will affect the usefulness of the im- 
provement, and of whether or not 
the objecting property owners have 
suffered some pecuniary injury there- 
from, cannot be ignored.” Alsmeier 
v. Adams, supra. (5) An acceptance 
is not necessarily fraudulent or in- 
valid because the specifications were 
departed from, where the changes 
were authorized, acquieseed in, or 
ratified by the proper board in the 
honest belief that they were neces- 
sary to meet difficulties and obstacles 
previously unforeseen, although the 
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vided he can do 


on his part.®* 


On the other 
thereto provides 


city engineer or 


to comply with 
is permissible,®” 
is entitled to the 


changes were not made on written 
order of the board as provided in the 
contract or specifications. Alsmeier 
v., Adams, supra. (6) That the coun- 
cil votes, when protesting parties are 
not present, to accept the work under 
a contract for public improvement 


does not constitute fraud. Mueller 
v. Vancouver, supra. 

73. Woodruff Place vy. Gorman, 
179° Ind. 1, 100 NE 296; Tucker v. 


Indiana Asphalt Pav. Co., (Ind. A.) 
151 NE 683. ; 

74 Blain v. Delphi, 195 Ind. 463, 
145 NE 764 [superseding op (A.) 141 
NE 483; (A.) 1389 NE 339). 

75. Blain v. Delphi, 195 Ind, 463, 
145 NE 764 [Superseding op. (A.) 141 


NE 483; (A.) 1389 NE 339, and dis- 
approving language. to the contrary 
in State v. Indianapolis, 188 Ind. 
685, 123 NE 405). 

76. See supra § 2582, : 

77. Raisch Impr. Co. v. Bonslett, 
28 Cal. Av 649, 153 P 747, 

78. See supra § 2582. 

79. Denton v. Atchison, 34 Kan. 
438, 8 P 750; Traders’ Bank vy. Payne, 
381 Mo. A, 512;  Bonesteel v. New 
York, 19 N. Y. Super, 550 [aff 22 
INP M62) 


80. Baltimore City v. Kinlein, 118 
Md. 336, 84 A 483. 


81. Baltimore City y. Kinlein, su- 
pra. 
82. Snouffer v. Tipton, 161 Iowa 


223, 142 NW 97, LRA1915B 173. 

83. Snouffer v. Tipton, supra, 

84. Snouffer v. Tipton, supra. 

85. Cross references: 

Decision of arbitrator as to damages: 
For delay see infra § 2590. 
Resulting from breach of contract 

by municipality see supra § 2575. 

Estimate or certificate of amount or 
quantity of work or material see! 
supra § 2577. 

86. Algate v. Lansing, 180 Mich. 
484, 147 NW 561. 

87. Sterling v. Hurd, 44 Colo, 436, 
98 P 174; Connolly v. Quebec, 25 Que. 
KVBi' 29% 

[a] For example, a contract to 
construct a municipal waterworks 
system, which provides that the 
town’s engineer shall see that the 
contractor performs the work accord- 
ing to contract; that he may reject 
materials not conforming to the 
specifications; that the contractor 
shall be responsible for the work 
until accepted by the town; that the 
system will be accepted if construct- 
ed according to the specifications; 
that when completed it will be tested 
by the engineer; and that, if the test 
discloses that it was constructed 
according: to contract, the balance of 


cist: 


a 
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fully resisted all efforts to collect payment for it, 
either on the contract or on a quantum meruit, the 
contractor is entitled to remove the pavement** pro- 


so without material injury to the 


street®* and there has been no fraud or willful wrong 


[§ 2584] (c) Acceptance, Certification, or Deci- 
sion by Engineer or Other Officer*°—aa. In General. 
Sometimes a contract for a municipal improve- 
ment is construed not to make the city engineer an 
arbitrator,®* or to invest him with authority to ac- 
cept the work done under the contract.*’ More fre- 
quently, however, the contract or statute relating 


for approval or acceptance of the 


work,®* or certification of its completion,*® by the 


other designated officer, and such 


approval, acceptance, or certificate is a condition 
precedent to recovery by the contractor of pay- 
ment for the work,®® unless such requirement has 
been waived by the municipality®! and such waiver 


or the contractor shows that he 
certificate or acceptance and it has 


the price will be paid, does not au- 
thorize the engineer to accept the 
system or any part of it. Sterling v. 
Hurd, 44 Colo. 436, 98 P 174. 

88. California Portland Cement Co. 
v. Boone, 181 Cal. 35,° 183 P 447 
(superintendent of streets); City St. 
Impr, Co. v,. Marysville, 155 Cal. 419, 
101 P-308, 23 LRANS 317; Jamestown 
v. Arter, 55 Misc. 629, 106 NYS 1027; 
Baker v. La Moure, 21 N. D. 140, 129 
NW 464. : 

89. Continental Portland Cement 
Co. v. Eldorado, 206 Ill. A. 387. And 
see cases passim notes 90-95. 

[a] Sufficiency of certificate.—(1) 
The certificate by a municipal officer 
as to the completion of a contract for 
a public improvement is sufficient 
where it is in substantial compliance 
with the conditions of the contract, 
although irregular in form, Moore 
v. New York, 73 N. Y. 238, 29 AmR 
134. (2) Where a contract for a local 
improvement is, after part perform- 
ance by the contractor, modified by 
resolution of the common council, 
the certificate of the city engineer 
that the work has been performed in 
accordance with the contract as 
modified by the resolution is suffi- 
cient. Weston v. Syracuse, 158 N. Y. 
274, 58 NE 12, 70 AmSR 472, 43 LRA 


678. ; 

90. O'Reilly. v. Cambridge, 279 
Fed. 961; Continental Portland Ce- 
ment Co. v. Eldorado, 206 Ill. A, 387. 
But see Toop v. New York, 13-NYS 
280 (holding otherwise in regard to a 
certificate as to the time consumed in 
completing the work). 

{a} Certificate for payment of 
part of claim.—Under a contract pro- 
viding that the work shall be per- 
formed to the satisfaction of the en- 
gineer and that no’ money shall be- 
come payable unless and until an 
estimate or certificate therefor shall 
have been signed by the engineer, a 
certificate of the engineer providing 
for payment of a specified amount, 
less than the full amount claimed, 
and not stating that the work has 
been done to the satisfaction of the 
engineer, does not entitle the con- 
tractor to the payment of more than 
the specified amount. Fry v. Indian 
Head, (Sask.) 7 WestLR 293. 


91. O'Reilly v. Cambridge, 279 
Fed. 961. 

92. See cases infra this note. 

{a] A certification required by 


charter or statute cannot be dis- 
pensed with by the city. O’Dea v. 
Mitchell, 144 Cal. 374, 77 P 1020; 
Reid v. Clay, 134 Cal. 207, 66 P 262; 


Peo. v. Coler, 69 App, Div. 40 
NYS 37. Brat aor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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been arbitrarily®* or unreasonably refused by the 
engineer, or completion of the work by the contractor 
has been prevented by the action of the municipal 
corporation.®® Also it is sometimes provided in the 
contract that the engineer or other designated officer 
shall determine all®* or certain®’ disputes or con- 
troversies between the parties as to the fulfillment 
of the contract; and matters coming within the scope 
of such a provision must be submitted to him for 
decision before an action on the contract may be 
To be effective, the certification, ap- 


brought.°§ 


93. O'Reilly . v. scare al 279 
Fed. 961; Walsh Constr. Co. v. eve- 
land, 271° Fed. 701 [aff 279. Fed. 
57]. 

By decision see infra § 2585. 

94, Walsh Constr. Co. v. Cleve- 
land, 271 Fed. 701 [aff 279 Fed. 57]; 
Meads v. New York, 191 App. Div. 
365, 181 NYS 704; Cameron-Hawn 
Realty Co. v. Albany, 134 App. Div. 
722, 119 NYS 128. 

[a] Delay held not unreasonable. 
—Where it appears that the con- 
tractor completed his work thirteen 
months before the giving of a eertifi- 
eate by the engineer, but that the 
engineer claimed that there were 
defects requiring further work, and 
three months after this work was 
done by the contractor to the satis- 
faction of the engineer the certifi- 
cate was given, and it. further ap- 
pears that, the aqueduct being many 
miles in length and involving an 
outlay of several millions of dollars, 
there was a demand at about the 
same time for a final estimate under 
several contracts, all of which in- 
volved a great amount of figuring 
and consumed a considerable amount 
of the chief engineer’s time, it can- 
not be said that there was an unrea- 
sonable delay on the part of the engi- 
in furnishing the certificate. 


OBrien v. New York, 139 N. Y. 543, 
35 NE. 323. 


[b] Where a certificate has, in 
fact, been filed before the commence- 
ment of the action by the contractor 
against the city, the contractor eat 
not allege the absence of such certifi- 
eate or proceed as if there was none, 
although there has, in fact, been an 
unreasonable delay by the engineer 
in filing the certificate. a ae 
Neéw York, 139 N. Y. 543, 35 NE 

95. Jonathan Ge gel tie gE 

i ‘i ed. : 
oarmee CCA 2621; Kingsley_v. 
Brooklyn, 78 N. Y. 200, 7 AbbNCas 


28. 5 

ennsylvania Cement Co. v. 
Perel Contracting 7 Cad) 
322; Trinidad v. 
438, 102 CCA 
liffe, 78 Kan. 
City Vv. A 


niversal Constr. Vit pt, 
Louis iy Mo. 89, 223 SW ar -. 
[a] Limited authority under par 
ticular contract provisions.—(1) 
tipulation, in a contract to construct 
oity sewers, that the general super- 
fntendent of the city shall decide 
disputes jnvolving the character of 
the work, its quantity, and the com- 
nsation therefor, only authorizes 
ia. to judge of the manner in which 
the work shall be done so that it may 
mply. with the specifications, and 
to condemn all work not coming up 
to that standard. Shea v. New Na 
leans Sewerage, etc., Bd., 124 La. f 
50 § 166. © (2) A provision in a con- 
tract with a municipal improvement 
district that “the board shall have 
a final decision in all matters of 


the 
e involving the character, 
sey. and the amount of work and 


ompensation to be paid therefor 
des Got directly provided for in 
this contract, or the plans and speci- 
fications, or any other question aris- 
ing under this contract” does not 
‘constitute a board a final arbiter to 
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settle all matters of dispute that 
may arise between the district and 
the contractor. Sulphur Springs 
Water, etc., Impr. Dist. v. Galbraith, 
(Ark.) 185 SW 474, 476. ; 

98. Pennsylvania Cement Co, v. 
Bradley Contracting Co., 7 F. (2d) 
822; Murphy v. Salt Lake City, 65 
Utah 295, 236 P 680. 

fa] A property owner suing ex 
contractu, rather than ex. delicto, 
takes the contract cum onere, and 
cannot recover where the matter in 
question has not been submitted to 
the engineer for decision as provided 
in the contract. Pennsylvania Ce- 
ment Co. v. Bradley Contracting Co., 
7 FB, (2d) 822. i 

[b] After the contractor has ter- 
minated the contract and abandoned 
the work, he cannot, by giving notice 
of a willingness to arbitrate, compel 
the city to arbitrate or lose its right 
to avail itself of a provision of the 
contract making arbitration a condi- 
tion precedent to an action at law 
upon the contract. Jackson vy. Walla 
Walla, 130 Wash. 96, 226 P 487. - 

99. Worthington vy. District. of Co- 
lumbia, 19 Ct. Cl, 123; Rauer v. Lowe, 
107° Cal. 229, 40 P 337; Dowling v. 
Adams, 5 Cal. Unrep. Cas. 115, 41 P 
413; Lesson v. New York, 65 App. 
Div. 105, 72. NYS 538. 

[a] Letters of subordinates. — 
Where the contract provides that the 
decision of the chief engineer of the 
public service commission shall be 
final, letters of subordinates of the 
chief engineer are inadmissible 
an action by the contractor against 
the city unless it is shown that they 
were sent with the approval of the 
chief engineer. Degnon Contracting 
Co. v. New York, 202 App. Div. 390, 
196 NYS 63 [mod on other grounds 
235 N. Y. 481, 1389 NE 580]. 

[b] Engineer specially appointed. 
—A_ requirement of approval of the 
work by the city engineer is binding 
upon the city and the contractor 
although such engineer was ap- 
pointed by the council specially to 
superintend. the building of the 
sewer, there being no regular city 


engineer, Baker vy. La Moure, 21 
N. D. 140, 129 NW 464. 
[ec] De facto engineer.—Where 


the city and the contractor selected 
a de facto city engineer as arbitrator 
in their contract, his reports are 
admissible in a suit for work per- 
formed, although they were signed as 
city engineer, and the city was with- 
out power to appoint an engineer. 
Dennis v. Willamina, 80 Or. 486, 157 
Lah. 

[d1 Certificate of, or acceptance 
by, two officers.—(1) Where a con- 
tract for street work requires a cer- 
tificate of the engineer and super- 
visor, a certificate of the engineer 
alone is not conclusive. Graham v. 
Etna, 79 N. J.0L. 285, 75 Ay 749. (2) 
However, although the contract pro- 
vides for acceptance by the council, 
as well as the engineer, and the con- 
tractor has been unable to obtain the 
approval of the council, nevertheless 
he is entitled to show, on the ques- 
tion whether the .work was done in 
accordance with the contract, that it 
was done in such a manner as to gain 
the approval of the engineer. Porath 
v. Highland Park, 211 Mich. 475, 179 
NW 229. 

1. O’Dea vy, Mitchell, 144 Cal. 374, 


in’ 


[44 C.J.] 887 


proval, acceptance, or decision must be made by the 
officer designated,®® although he need not person- 
ally inspect the work. 

[§ 2585] bb. Conclusiveness. In some instances 
a contract for a municipal improvement, or a statute 
relating thereto, 
port, acceptance, or certificate of the city engineer 
or other designated officer binding and conclusive 
on the municipality.’ 
vided in some contracts,’ the decision or certificate 
of the city engineer or other designated officer as 


is construed not to render the re- 


However, as expressly pro- 


77 P 1020; Jennings v. Le Breton, 80 
Cal, 8, 21: P 1127; Burton v. Rutland, 
87 Vt. 224, 88 A 729. ; 

2. Auburn vy. State, 170 Ind; 511, 83 
NE 997, 84 NE 990; Deal y. Sieling, 
(N.. J.) 183 A 409; Baumgartner v. 
Renton, 96 Wash. 588, 165 P 484; 
Drummondville v. Simoneau, 23 Que. 
KB.) 392. 

-[a] Construction of particular 
contract provisions.—(1) A contract 
provision that the works shall not 
be accepted by the engineer -in the 
name of the municipal corporation 
until one month after the works have 
been put in operation means that the 
engineer cannot accept them before 
such period has expired, but does not 
mean that the corporation shall be 
finally bound, by the engineer’s ac- 
ceptance. Drummondville v. Simo- 
neau, 23 Que. K. B. 392. (2) Under 
a contract provision that no certifi- 
cate given, except the final certifi- 
cate, Shall be evidence of perform- 
ance, the final certificate, although 
evidence, is not conclusive evidence 
of full performance. Eyre v. Wood, 
203 App. Div. 306, 196 NYS 696. 

[b]. Prima facie effect.— Even 
though the contract does not in 
terms make a certificate or accept- 
ance by the engineer conclusive, 
nevertheless such certificate or ac- 
ceptance is prima facie evidence that 
the work has been performed in com- 
pliance with the specifications and 
requirements of the contract, and. 
places upon the municipality the 
burden of. showing the contrary. 
Charlotte v. Atlantic Bitulithic Co., 
228 Fed. 456, 148 CCA 38, 

[ec] Appeal.—(1) ‘Some statutes 
provide for an appeal. :to the legisla- 
tive body of the municipality from 
an acceptance of the work by the 
superintendent of streets (U. S. Fi- 
delity, ete., Co. v. California-Arizona 
Constr. Co., 21 Ariz. 172, 199, 186 P 
502; McLaughlin vy, Knobloch, 161 
Cal. 676, 120 P 27; McIntyre vy. Los 
Angeles, 23 Cal. A. 681, 139 P 240), 
(2) and in some jurisdictions the de. 
termination of the superintendent of 
streets is conclusive where no ap- 
peal is taken therefrom (McLaughlin 
v, Knobloch, supra), (3) but in other 
jurisdictions the statutes. do not 
limit the jurisdiction of the legisla- 
tive body to review the action of the 
superintendent of streets and to de- 
termine whether the improvement 
has been completed to cases where an 
appeal is taken (U. S. Fidelity, ete., 
Co, v. California-Arizona Constr, Co., 
supra). (4) A written instrument 
filed with the city clerk by an owner 
of property assessed, stating that, 
“according to our judgment the work 
is not what it should be, and we ask 
that you give the above protest con- 
sideration,” even though confused 
with much irrelevant. and improper 
matter, is a sufficient statement of 
grounds of objection within the stat- 
ute providing that parties desiring to 
appeal from the acceptance of work 
by the superintendent of streets shall 
file a notice briefly specifying the 
grounds of objection. U. S. Fidelity, 
etc., Co. v. California-Arizona Constr, 
Co., supra. (5) A second appeal ig 
not authorized by the statute. Stan- 
wood v. Carson, 169 Cal, 640, 147 P 
562. 

3. See contracts set out in some 
cases infra this section, 
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to the performance or completion of the work is gen- 
erally conclusive and binding on all interested par- 
ties,* including the city,° the contractor,° and a sub- 
contractor,” unless it was made arbitrarily,® fraudu- 
lently,® collusively,'® or in bad faith," in which eases 
evidence may be introduced to determine whether 
the work has been properly performed in accordance 


with the terms of the contract.'? 
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The decision or 


certificate is, of course, not conclusive as to matters 


4 U. S.—Trinidad v. Hokasona, 
178 Fed. 438, 102 CCA 421. 
Cal.—Dunean v. Ramish, 142 Cal. 
686, 76 P 661; San Francisco Pav. 
Co. v. Dubois, 2 Cal, A. 42, 83 P 72. 
Dak.—MecGuire v. Rapid City, 6 
Dak. 346, 43 NW 706, 5 LRA 752. 
Ga.—Green yv. Jackson, 66 Ga. 250. 
Tll.—Jobst v. Danville, 212 Ill. A. 


Bde parnett vy, Keller, 18 Ind. A. 


03, 45 NE 676. f 
‘i Kan.—Atchison v. Rackliffe, 78 
fan. 320, 96 P 477. dee is 

Briel othe awenl vy. Louisville, 57 SW 
i <yL 365. 

ah Ngee vy. New Orleans Sewer- 
age, etc., Bd., 124 La. 299, 50 8 166. 


Sc b ia ee City v. Poe, 132 
. 637, 104 A 360. 
ee tarcwon v. Marshall, 133 


ich, 250, 95 NW 78. : 
SG en atocdrmick v. St. Louis, 166 
65 SW 1038. y 
eee eee eo Crale Contracting Co. 
v. Cozad, 101 Nebr. 189, 162 NW 490. 
"N. Y.-Hart v. New York, 201 _N. 
Y. 45, 94 NE 219; In re Freel, 148 
N. Y. 165, 42 NE 586; Reilly v. 
Albany, 112 N. Y. 30, 19 NH 508; 
Hennessy v. Pleasantville, 127 Misc. 
3 YS 478. 
ee vy. Randles, 92 Or. 650, 
19; 3 
Ae Rich v. York City, 2383 Pa. 
36. 81 A 891; Com. v. Pittsburg, 204 
\ 53 A 769. 
Fen Mallory v. Olympia, 75 
Wash. 245, 134 P 914; Hutchinson v. 
Spokane, 72 Wash. 56, 129 P’ 892: 
Eng.—Scott v. Liverpool Corp., 4 


; 2. 
rue Be eley v, Victoria, 7 B. C. 
48 


Ce Lad y. Toronto, 49 Ont. L. 
ils ; 
—Manders v. Moose Jaw, 
Aan 158, 20 DomLR 408, 28 
saber = So tana v. Hammond, 94 
U. S. 98, 24 L. ed. 70. 
‘Cal.—San Francisco pe 
Dubois, 2 Cal. A. 42, 83 Bon iis 5 
Dak McGuire 106, 8 LRA T63 
43 5 4 
Dak. 3 spst vy. Danville, 212 Til. A. 


oT Fa Darnell vy. Keller, 17 Ind. A. 


108 Ae ee secon v. Syracuse, 158 
N.Y. 274, 53 NE 12, 70 AmSR 472, 
43 LRA 678; Peo. y. Syracuse, 144 
N. Y. 63, 38 NE 1006, O’Brien v. New 
York, 139 N. Y. 543, 35 NE 823 [rearg 
den 142 N. ¥. 671, 37 NE 465]; Brady 
vy. New York, 132 N. Y: 415,30 i 
757, Quinn v. New York, 16 App. Div. 
408, 45 NYS 7; Jamestown v. Arter, 
55 Misc. 629, 106 NYS 1027; Peo, v. 
Coler, 26 Misc. 509, 57° NYS ; 
Cortwright v. Mt. Vernon, 38 NYS 


bg, : Pittsburg, Ree te 
53 A 769; Philadelphia v. Dur- 
ye Be 81; De ee 
jladelphia, 10 Pa. Dist. 552; Ma- 
ao Philadelphia. 12 Phila, 270. 
Wash.—State v. Coleman, 71 Wash. 
ee DOS. 4 
ea Effect of other contract pro- 
visions.—Where the _ contract pro- 
vides that the city shall abide by a 
certificate of performance, or sub- 
stantial performance, issued by des- 
ignated officers, and such certificate 
has been given, a further provision 
of such contract that the city shall 
not be precluded or estopped by any 


Co-w, 


return or certificate made or given 
by any engineer, surveyor, inspector, 
or other officer from at any time 
showing the true and correct amount 
and character of the work which 
shall have been done by the contrac- 
tor does not enabie the city to defend 
against the payment of the balance 
due to the contractor on the ground 
of nonperformance, but it only en- 
ables the city to challenge the right 
of the contractor to compensation in 
respect of the amount of the work 
that was done and to show that rock 
has been estimated as earth, or vice 
versa. Brady v. New York, 132 N. 
Y. 415, 30 NE 757. 

6. U. S.—Guild v. Andrews; 137 
Fed. 369, 70 CCA 49. 

Cal.—Duncan vy, Ramish, 142 Cal. 
686, 76 P 661. 

Ky.—Gosnell v. Louisville, 57 SW 
476, 22 KyL 365. 

Mich.—Lamson v. Marshall, 133 
Mich. 250, 95 NW 78. 

Mo.—McCormick vy, St. Louis, 166 
Mo. 315, 65 SW 10388. 

N. Y.—Oscar Daniels Co. v. New 
York, 196 App. Div. 856, 188 NYS 
716; Molloy v. Briarcliff Manor, 145 
App. Div. 483, 129 NYS 929. 

Pa.—Bowman y. Stewart, 165 Pa. 
394, 30 A 988; Hostetter v, Pitts- 
burgh, 107 Pa. 419; Fisher v. South 
Williamsport, 1 Pa. Super. 386. 

Ont:—Farquhar yv. Hamilton, 20 
Ont. A. 86; Guelph Pav. Co. v. Brock- 
ville, 4 OntWR 483. 

7. Hughes v. Model Stoker Co., 124 
Md. 283, 92 A 845. 

8. Elizabeth vy. WFitzgerald, 114 
Fed. 547, 52 CCA 821; Gearty v. New 
Mork, A 7N VA Gd Gs aN SOs 
Mallory v. Olympia, 75 Wash. 245, 134 


P 914; Morehouse y. Edmonds, 70 
Wash. 152, 126 P 419. 
9. _U. S.—Trinidad y. Hokasona, 


178 Fed. 438, 102 CCA 421. 
Ga.—Green v. Jackson, 66 Ga. 250. 
Ind.—Darnell y. Keller, 17 Ind, A. 

103, 45 NE 676. 

Kan.—Ritchie v. Topeka, 91 Kan. 

615, 138 P 618. 

La.—Shea v. New Orleans Sewer- 
age, etc.,.Bd., 124 La. 299, 50 S166. 
Md.—Baltimore City v. Poe, 132 
Md. 637, 104 A 360; Baltimore City 

v. Clark, 128 Md. 291, 97 A 911; 


Hughes v. Model Stoker Co., 124 Md.- 


283, 92 A 845. 

Mo.—Universal Constr. Co. y. St. 
Louis, 284 Mo. 89, 223 SW 931. 

Nebr.—Katz-Craig Contracting Co, 
v. Cozad, 101 Nebr. 189, 162 NW 490. 

N. Y.—Hart v. New York, 201 N. Y. 
45, 94 NE 219; Brady v. New York, 
132 N. Y, 415, 30 NE 757; Reilly v. 
Albany, 112 N. Y. 30, 19 NE 508; 
Oscar Daniels Co. v. New York, 196 
App. Div. 856, 188 NYS 716; Molloy 
v. Briarcliff Manor, 145 App. Div. 483, 
129 NYS 929; Peo. v. Coler, 58 App. 
Div. 131, 68 NYS 448; Smith v. New 
York, 12 App. Div. 391, 42 NYS 522; 
Hennessy y. Pleasantville, 127 Misc. 
364, 215 NYS 4738; Jamestown v. 
Arter, 55 Misc. 629, 106 NYS 1027. 


Pa.—Ruch~y, York "City,. 238 “Pa: 
36, 81 A 891. 
Wash.—Mallory yv. Olympia, 75 


Wash, 245, 184 P 914; State v. Cole- 
man, 71 Wash, 15, 127 P 568; Schmidt 
Vv. ete Yakima, 12 Wash. 121, 40 
P’ 790: 

10. Reilly v. Albany, 112 N. yY. 
30, 19 NE 508; Ruch vy. York City, 
233 Pa. 36, 81 A 891; Mallory v. 
Olympia, 75 Wash. 245, 134 P 914; 


ac 2585 


beyond the authority of the officer to determine.'? 
Some authorities mention mistake as an exception 
to the rule that the certificate of the engineer is 
binding and conclusive,!* but other authorities take 
the position that the certificate or decision of the 
engineer may be valid and binding despite an error 
or mistake on his part,?® unless it is so 
imply bad faith.16 


gross as to 


State v. Coleman, 71 Wash. 15, 127 
P 568; Walkley v. Victoria, 7 B. C. 
481. 

11. Atchison vy. Rackliffe, 78 Kan. 
320, 96 P 477; Shea v. New Orleans 
Sewerage, etc., Bd., 124 La. 299, 50 
S 166; Baltimore City v. Poe, 132 
Md. 637, 104 A 360; Baltimore City v. 
Clark, 128 Md. 291, 97 A 911; Oscar 
Daniels Co. v. New York, 196 App. 
Div. 856, 188 NYS 716. 

[a] Being in employ of city does 
not warrant the inference that an 
engineer was incapable of honestly 
performing his duty. Law v. Toron- 
to, 49 (Ont i: 772 

12. Rooney v. May, 23 La Ann, 
30; Brady v. New York, 132 N. W. 
415, 30 NE 757; Sherman vy, New 
York, 1 N. Y. 316; Ross v. New York, 
85 App. Div. 611, 82 NYS 920; Dean 
v. New York, 45 App. Div. 605, 61 
NYS 374; Burke v. New York, 7 App. 
Div. 128, 40 NYS 81. 

13. Baltimore City v. Poe, 132 Md. 
637, 104 A 360; Baltimore Cit y-erv- 
Clark, 128 Md.-291, 97 A 911; Seaside 
v. Randles, 92 Or. 650, 180 P 319; 
Drhew v. Altoona City, 121 Pa. 401, 
15 A 636. 

[a] Walidity of contract.—Certifi- 
cates of performance of work in ac- 
cordance with a contract for a mu- 
nicipal improvement, provided for 
thereby, are not conclusive of the 
validity. of the contract. Hart vy. 
New York, 201 N. yY. 45, 94 NE 219. 

14. Universal Constr. Co. ancy 
Louis, 284 Mo. 89, 223 Sw 931; Hart 
v. New York; 201 N. Y. 45, 94 NE 
219; Brady v. New York, 132° N.Y. 
415, 30 NE 757; Reilly v. Albany, 
112 N. Y. 30, 19 NE ; Hennessy 
Gee neem, 127 Mise. 364, 215 

; 1 i 
Wash. 245, Op mia, 75 
v. Briarcliff 


[a] Erroneous interpretation. The 
contractor is not bound by the engi- 


neer’s erroneous interpretati 
construction of (1) the contiuee 
(Oscar Daniels Co. v. New York, 196 


law applicable ther 
Falls Constr, eto (Croton 


36, 81 A 
Alteration.—(1) After certifi- 
is made it may not be altered 
because of defects Subsequently dis- 
covered (Mercer Ba of 
Impr. v. Dougherty, 
446) (2) or because 
change of opinion on 
engineer (Manders y, 
Sask. L. 158 


3B. Mon, (Ky, 
ofa aubsegieay 
Se part of the 
0o0se Jaw, 
: » 20 DomLR 408, 2s 
WestLR 821), (3) but it seems that 
a clerical error in the certificate may 
be corrected (Manders y. Moose Jaw 
ide ae inidad ; 
. rinidad vy. Hokasona, 178 Fed 
438, 102 CCA 421; Guild vy. ‘A : 
137 Fed. Ah 70 CCA eer 
[a] | Mistakes not reconcilabl 
good faith—Gross mistakes aay 
bad faith only when, all the cir- 


they 


v. Andrews, 
49. 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 
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MUNICIPAL CORPORATIONS 


[44 C.3.] 389 


[§ 2586] (4) Waiver or Estoppel Generally.17 | is not alone an essential element of the contract ;7° if 


The city has power to waive or may estop itself 
from insisting on strict compliance with the terms 
Waiver’ or estoppel2° may arise 
from acceptance of the work and payment therefor 
with actual or constructive knowledge on the part 
of the proper officials of the character of the work 
done and materials furnished; but neither waiver+ 
nor estoppel** arises from acceptance and payment 
without knowledge or notice of defects not discover- 
able by ordinary inspection; nor will waiver be 
implied from usage by the public.2% 
not be made by ministerial officers? without au- 
thority to accept the work;?5 and under the terms 
of some contracts neither waiver?* nor estoppel?7 
can arise from inattention or negligence on the part 
of an inspector. Also, under some statutes a board 
of commissioners is without right, after the work 
has been done, to excuse the failure of the contrac- 
tor to perform the work according to the contract.28 

[§ 2587] e. Time for Performance—(1) By Con- 
The time of beginning 
work under a contract for a municipal improvement 


of a contract.1® 


tractor—(a) In General. 


17. Waiver of: 
Delay see infra § 2591. 
Requirements as to: 
Certificate of completion see supra 
§ 2584. 

Extra work see infra § 2602. 

18. Ark.—U. S. Fidelity, etc., Co. 
vy. Blytheville Sewer Impr. Dist. No. 
1, 137 Ark, 375, 209 SW 88. 

Cal.—City St. Impr. Co. v. Marys- 
ville, .155 Cal: 419,101 PP 308; ..:23 
LRANS 317. 

Il1l,—Chieago vy. Murdoch, 212 Tl. 9, 
72 NE 46 [aff 113 Ill. A. 656]. 

Ind.—Lake Erie, ete, R. Co. v. 
Walters, 13 Ind. A. 275, 41 NE 465. 

Iowa.—Atkinson v. Davenport, 117 
Iowa 687, 84 NW 689. 4 

Ky.— Whitefield v. Hipple, 12 SW 
150, 11 KyL 386, : 

Me.—Veazie vy. Bangor, 53 Me. 50. 

Mich.—Davis vy. Jackson, 61 Mich. 
530, 28 NW 526. 

Mo.—King Hill Brick Mfg. Co. v. 
Hamilton, 51 Mo. A. 120. 

N. Y.—Weston vy. Syracuse, 158 


N, Y. 274, 538 NE 12, 70 AmSR 472, 


43 LRA 678, 

Or.—Seaside v. 92 Or. 
650, 180 P 319. 

Pa.—Philadelphia  v. 81 
Paz 23; 

Wash.—Morehouse y. Edmonds, 70 
Wash. 152, 126 P 419, 421 [cit Cye]. 

Can.—Richmond y. Lafontaine, 30 
Can, S. C. 155. 

[a] Without consent of property 
owners.—Under a charter leaving all 
details of local improvements to the 
common council, that body may 
waive compliance with a requirement 
of a contract for an improvement 
without the consent of the property 
owners. Weston y. Syracuse, 158 N. 
Y. 274,53 NE 12, 70 AmSR 472, 43 
LRA 678. 

[b] Facts held not to show: (1) 
Hstoppel. U.S. Fidelity, ete., Co. v. 
Blytheville Sewer Impr, Dist. No. 1, 
1387 Ark, 375, 209 SW 88; Sulphur 
Springs Water, etc., Impr. Dist. v. 
Galbraith, (Ark.) 185 SW 474; Ryan 
v. Bay City, 160 Mich. 559, 125 NW 
898. (2) Waiver. Mallory v. Olym- 
pia, 75 Wash. 245, 134 P 914, 

19. Ill.—Chicago v. McKechney, 91 
Ill. A. 442, 

Iowa.—Atkinson y. Davenport, 117 
Iowa 687, 84 NW 689. 

Ky.—Newport v. Schoolfield, 142 
Ky. 287, 184 SW 503. 

Mich.—Central Bitulithic Pav. Co. 
v. Mt. Clemens, 143 Mich. 259, 
NW 888; Davis v. Jackson, 61 Mich. 
530, 28 NW 526, 

Nw Y.—Peo. v. Syracuse, 65 Hun 
321, 20 NYS 2386 [aff 144 N. Y. 63, 
38 NE 1006]; Brady v. New York, 58 
N. ¥. Super. 184, 9 NYS 893; James- 


Randles, 


Brooke, 


106. 


Waiver may 


been designated 
contractor has 
work.*®® 


town v. Arter, 55 Misc. 629, 106 NYS 
1027; Gilmore v. Utica, 15 NYS 274 
[aff 131 N. Y. 26, 29 NE 841]. 

And see Richmond y. Lafontaine, 
30 Can. S. C. 155-(acceptance of the 
improvement, and use thereof by the 


20. City St. Impr. Co. v. Marys- 
ville, 155 Cal, 419, 4 101-)\P +308, 28 
LRANS 317. 

21. Seaside v. Randles, 92 Or. 650, 


180 P 319. 

22. Seaside v. Randles, supra. 

23. Veazie v. Bangor, 53 Me. 50. 

24. Allen yv. Cooper, 22 Me. 133; 
King Hill Brick Mfg. Co. v. Ham- 
ilton, 51 Mo. A. 120. 

25. State v. Indianapolis, 188 Ind. 
685, 123 NE 405; Seaside v. Randles, 
92 Or. 650, 180 P 319. 

26. Seaside v. Randles, supra. 

27. Baumgartner v. Renton, 96 
Wash, 588, 165 P 484. 

[a] Reservation of claims for de- 
fects.—“‘By the contract the city re- 
served, not only the right to inspect 
the work while it was in progress, 
but the right to make claim for any 
defective work within two years 
after the contract work should be 
completed. The purpose of this was 
to protect itself against any incom- 
petence or negligence on the part of 
its inspectors. The appellants en- 
gaged in the work knowing that their 
failure to properly perform it would 
not be excused because of the failure 
of the inspectors to see that it was 
performed according to the stipula- 
tions. There can, therefore, be no 
estoppel within the time limited from 
the fact that the work of inspection 
was indifferently performed.’ Baum- 
gartner v. Renton, 96 Wash. 588, 591, 
165 P 484. 

28. U. S. Fidelity, 


éte.nn Coun Vv 


| Bly theville Sewer Impr. Dist. No. i 


137 Ark, 375, 209 SW 88; Sulphur 
Springs Water, etc., Impr. Dist, v. 
Galbraith, (Ark.) 185 SW 474, 

29. Byrne Real HMst. Co. v. Welsh, 
215 Mo. A, 652, 258 SW 743; Merine 
vy. Barber Asphalt Pav. Co., 125 Mo. 
A. 628, 103 SW 508. 

30. Byrne Real Est. Co. v. Welsh, 
215 Mo. A. 652, 258 SW 743; Merine 
v. Barber Asphalt Pay. Co., 125 Mo. 
A, 623, 103 SW 508. 

31. Webster Groves vy. Reber, 
(Mo. A.) 226 SW 77; Hilgert v. Bar- 
ber Asphalt Pav. Co., 107 Mo. A. 385, 
81 SW 496. 

[a] Contract construed not to fix 
time.—In a contract between a city 
and a sidewalk contractor, the 
words “from the 1st day of January, 
1902, to the 81st day of December, 
1902,” limit the clause immediately 
preceding and dealing with the order- 


it is of the essence of the contract, it is so only in 
connection with the time of completing the work 
under the contract.®° 
completion of an improvement, the same must be 
finished within a reasonable time.** 
time limit for completion is fixed by the contract, 
but not by ordinance, time is not of the essence of 
the contract,?? and completion within a reasonable 
time is necessary and sufficient.*? 

Computation of period. When the time for com- 
mencing work is to be fixed by a municipal officer, 
and the same is to be finished within a stated period 
thereafter, the time does not begin to run under 
the contract until the date of commencement has 


Where no time is fixed for 


Also, where a 


by such officer,?4 even though the 
voluntarily proceeded with the 


Also the contractor must be given actual 
notice of the date selected,?* unless he waives no- 
tice.2?7 Where the term of the officer expires before 
the designation of a date, the same may be fixed 
by his successor.*® L 
date of execution but subsequently ratified, the time 


jing of sidewalks by the city, rather 


Under a contract invalid at the 


than more remote words dealing with 
the construction of the sidewalks. 
Omaha v. Yancey, 91 Nebr. 261, 263, 
135 NW 1044. 

32. Koch v. Shepherd, (Mo. A.) 
193 SW 601; Montague v. Kolkmeyer, 
138 Mo. A. 288, 293, 120 SW 637; 
Brigham v. Hiekman, 136 Mo. A, 216, 
218, 116 SW 449. ; 

“The rule is well settled that where 
the time of completion is specified in 
the contract but not in the ordinance 
authorizing the improvement, time 
is not of the essence of the contract. 

i m v. Hickman, supra. . 
eee absence from the ordinance 
of a provision prescribing the time 
limit in which the improvement 
should be completed, time was not 
made of the essence of the contract, 
though the contract itself fixed a 
limit.’ Montague v. Kolkmeyer, Su- 
pra. ’ te 

o chibel v. Merrell, 185 Mo. 
534, 93° SW 1069; Heman y. Gilliam, 
171 Mo. 258, 71. SW __163; my 
Barber Asphalt Pav. Co., 174 Mo. ns 
393, 160 SW 276; Barber Asphalt 
Pav. Co, v. Kansas City Hydraulic 
Press Brick Co., 170 Mo. A. 503; 158 
SW 749; Halsey v. Richardson, 1 
Mo. A. 157, 122 SW 326; Montpeye 
v. Kolkmeyer, See 288, aa 
sw 637; Brigham v. Hickman, 

Mo. A, 216, 116 SW 449; Paul v. ee 
queror Trust Co., 125 Mo. A. ’ 
102 SW 1070. See also aureeres: 
Springfield, 117 Mo. 9 Neg ya ol 93 x 
867 (where the proposal for bids A 
quires the work to be done within 
ninety days, the work was not com- 
pleted within a reasonable time 
where not completed within a year). 

[a] The time specified in the con- 
tract (1) is prima facie a reasonable 
‘time (Jones v. Barber Asphalt Pav. 
Co., 174 Mo, A. 393, 160 SW 276; 
Montague v. Kolkmeyer, 138 Mo. A. 
288, 120 SW 637), (2) as the parties 
themselves manifestly so regarded it 
when they made the contract (Mon- 
tague v, Kolkmeyer, supra). (3) 
However, the presumption is not con- 
elusive. Gilsonite Constr. Co. Vv. 
Wield, 157 Mo. A. 577, 138 SW 676; 
Montague v. Kolkmeyer, supra. : 

[b] Beading case.—Heman y, Gil- 
liam, 171 Mo. 258, 71 SW 163. 

34 New York vy. Reilly, 59 Hun 
501, 18 NYS 521. 

35. New York v. Reilly, supra. 

36. New York v. Finn, 58 N. Y. 
Super, 360, 11 NYS 580; Randolph y. 
New York, 53 HowPr (N. ¥.) 68. 


37. Brunswick v. Bennecke, 289 
Mo. 307, 233 SW 169. 
38 Buckman -v. Ferguson, 108 


Cal, 338, 40 P 1057. 
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for completion of the work should be computed from 
the date of ratification.*® E 

[§ 2588] (b) Extension or Reduction of Time*°— 
aa, Extension. The council or other municipal body 
or officer vested with power to enter into a contract 
for a municipal improvement* has authority to ex- 
tend the time for the completion of performance 
thereof,4? but its power in this respect cannot be 
delegated to the city engineer.*® Provision is some- 
times made by statute,** ordinance,*® or contract*® 
for the extension of the time of performance for 
good*? or reasonable*® cause, or for specified 
causes,*? such as bad weather,®® strikes,°? injune- 
tions,®2 or suspension of the work on the order of 
municipal authorities.5? However, under its general 
power to grant an extension,®* the council may grant 
an extension for reasons not stated in an ordinance 


MUNICIPAL CORPORATIONS 


y ane a 


need not,°? grant an extension for reasons not stated 
in the contract. On the other hand, where power 
to extend the time for performance is expressly 
given by statute, the terms of such grant must be 
complied with;°* but a resolution of extension is not 
invalidated by an error in the description of the 
contract, a failure to record the resolution as 
required by law,®° or the failure of the city clerk 
to observe directions of the resolution as to certify- 
ing to its passage®? and giving notice of the exten- 
sion.°2 An act restricting the right of a city to 
extend the time for performance will not apply to 
an extension granted in pursuance of the terms of 
a contract entered into before the passage of such 
acts? 

Method. An extension of time may be granted 
by the passage of a motion or resolution,®* unless 


yet 


[§§ 2587-2588 


providing therefor.°> Also the council may,°® but | the passage of an ordinance for this purpose is re- 


39. Boulton v. Kolkmeyer, 97 Mo. 
A. 530, 71 SW 539. 

40. Extension of time as waiver 
see infra § 2591. } 

41. See supra § 2487. 

42. Conlin v. Seamen, 22 Cal. 546; 
Terre Haute, ete., R. Co. v. Nelson, 
130 Ind, 258, 27 NE 486; Jenkins v. 
Stetler, 118 Ind. 275, 20 NE 788; Gu- 
lick v. Connely, 42 Ind. 134; Barber 
Asphalt Pav. Co. v. Hayward, 248 
Mo. 280, 154 SW 140; Hund v, Rack- 
liffe, 192 Mo, 312, 91 SW 500; Mound 
City v. Shields, (Mo. A.) 278 SW 
798; Gunn y. Shewalter, (Mo. A.) 
176 SW 484; Paxton v. Bonner, 172 
Mo, A. 479, 157 SW 986; Childers v. 
Holmes, 95 Mo. A, 154, 68 SW 1046. 

[a] “In the absence of fraud, the 
time for the completion of a street 
improvement under a contract may 
be lawfully extended by a vote of 
the common council.’ Terre Haute, 
etc., R. Co. v. Nelson, 130 Ind. 258, 
260, 27 NE 486. 

[b] There is no valid reason why 
the time stated in the contract for 
completion of the work may not, in 
a proper case, be lawfully extended 
by a vote of the council, Terre 
Haute, etc., R. Co. v. Nelson, 130 Ind. 
258, 27 NE 486; Jenkins v. Stetler, 
118 Ind,’ 275, ‘20 NE 788; Hund. v. 
Rackliffe, 192 Mo. 312; 324, °91 SW 
500 (‘No good reason has been given, 
or is conceivable, why the municipal 
assembly should not have power to 
extend the time for the completion of 
a contract beyond the period speci- 
fied therefor in the original ordinance, 
if the extending ordinance is passed 
prior to the expiration of the time 
limited in the original ordinance; and 
likewise no good reason appears why 
the municipal assembly should not 
have power to extend the time under 
such circumstances, when no time 
was specified in the original ordi- 
nance and the time limited was 
specified only in the contract. : 
Where, for any good reason shown, 
as the inability of the contractor to 
procure a portion of the materials 
necessary for the doing of the work, 
as appears in this case, the work 
cannot be completed within the con- 
tract time, it would be a narrow, 
strained, unnatural and unreasonable 
construction of the law to hold that 
the municipal assembly had not the 
‘power, during the life of the con- 
tract, to extend the time for the 
completion of the work’’). 

{c] Whe rule is applicable (1) re- 
‘gardless of whether the ‘time for 
completion is fixed by ordinance or 
by the contract alone. Barber As- 
phalt Pay. Co. v. Hayward, 248 Mo. 
280, 154 SW 140; Hund y. Rackliffe, 
192 Mo. 312, 91 SW 500. (2) Where 
subsequent events demonstrate that 
the contract time is unreasonable, 
the city, by ordinance enacted within 
that period, may give a reasonable 


time. 


Montague v. Kolkmeyer, 138 
Mo, A, 288, 120 SW 637; Brigham v. 
Hickman, 136 Mo. A, 216, 116 SW 
449.. (3) Also the rule is applicable 
even though time is of the essence of 
the contract. Jones v. Paul, 136 Mo. 
A. 524, 118 SW 522. 

43. Childers vy. Holmes, 95 Mo. A. 
154, 68 SW 1046. See Maplewood v. 
Martha Iny. Co:, (Mo. A.) 267 SW 63 
(recognizing the rule but holding 
that such unauthorized delegation of 
power is not fatal where the city en- 
gineer does not exercise the power 
delegated to him and the work is 
done within the time fixed by both 
the ordinance and the contract). And 
see Gilsonite Constr. Co. v. Field, 157 
Mo. A. 577, 579, 188 SW 676 (where 
a reasonable time for completion was 
allowed by ordinance, “the engineer 
had no authority to grant extensions 
that would delay the completion of 
the improvement beyond a reason- 
able time. To hold otherwise would 
be to say that the engineer had au- 
thority to nullify the ordinance’’); 
Malone v. Philadelphia, 147 Pa. 416, 
23 A 628 (the time for performance 
cannot be extended by an oral agree- 
ment of the engineer). 

44. Probert v. Girard Inv. Co., 155 

Mo. A. 344, 1387 SW 41 (statute gov- 
erning cities of second class). 
[a] “Notwithstanding time was of 
the essence of the contract it was 
subject to extension as provided by 
the statute in question.” Probert v. 
Girard Inv. Co., 155 Mo. A. 344, 348, 
137 SW 41, 

45. McCoy v. Randall, 222 Mo. 24, 
1214 - SW. 31s) Empire’ "Trust' Co. v. 
Stepp, (Mo, A.) 275 SW 982. 

46. Messer v. Marsh, 191 Iowa 
1144, 188 NW. 602; Van Hafften v. 
Clayton, (Mo, A.) 259 SW 530; Coats- 
worth Lumber Co, vy. Owen, 186 Mo. 
A. 548, 172 SW 436; Bridewell v. 
Cockrell, 122 Mo,'’A. 196, 99 SW 22. 

47. Bridewell v. Cockrell, supra. 


48. Messer v. Marsh, 191° Iowa 
1144, 188 NW 602. 
49. See cases infra notes 50-53, 


50. Coatsworth Lumber Co. y. 
Owen, 186 Mo. A, 543, 172 SW 436. 

51. McGovern v. New York, 234 
N. Y. 377, 188 NE 26, 25 ALR 1442. 

fa] Cause of strike.—Within a 
contract with a city extending the 
time for completion of the work in 
case the contractor shall be actually 
and necessarily delayed by any strike 
not caused, instituted, or provoked by 
him or his agents, a strike due to 
the failure of the contractor to pay 
the wages essential to keep the work 
going is not one resulting in neces- 
sary delay but one caused or pro- 
voked by the contractor if such 
wages are reasonable in amount and 
cheaper labor cannot be obtained at 
the prevailing market rates. Mc- 
Govern v. New York, 234 N. Y. 3877, 
138 NE 26, 25 ALR 1442, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


52. Van Hafften v. Clayton, (Mo. 
A.) 259 SW 530. 

fa] Amount of additional time.— 
A paving contract required the work 
to be done within a stipulated time, 
but provided that the time should 
be extended “for such length of time 
as the contractor may be actually 
and necessarily prevented from pur- 
suing said work by reason of... 
injunction against him.’ A tempo- 
rary injunction restraining work un- 
der the contract was continued pend- 
ing an appeal, and it was held that 
the amount of additional time to 
which the contractor was entitled 
under the contract was not deter- 
minable as of the precise date that 
the opinion on appeal was announced, 
but that a reasonable time should be 
allowed him within which again to 
assemble a crew, material, and equip- 
ment. Van Hafften v. Clayton, (Mo. 
A.) 259 SW 530. 

[b} Attack on injunction order.— 
(1) In order to prevent an injunc- 
tion order from operating to extend 
the time for performance of the con- 
tract, the order may be attacked di- 
rectly, but not collaterally, onthe 
ground that the suit in which it was 
obtained, although brought -nomi- 
nally in the name of a _ property 
owner, was in fact instigated and 
maintained by the contractor for the 
purpose of restraining himself, State 
v. Ellison, 285 Mo, 301, 226 SW 559, 
12 ALR 1157 [quashing record Wil- 
liams v. Van Deusen, 203 Mo, A. 162, 
219 SW 395]. (2) Collateral attack 
generally see Judgments §§ 815-969. 

53. Curtice v. Schmidt, 202 Mo. 
703, 101 SW 61, 10 AnnCas 702;:Me- 
chanics’ Bank v. New York, 164 App, 
Div. 128, 149 NYS 784, 

54. See supra text and note 42, 

55. Empire Trust Co. v. Stepp, 
(Mo. A.), 275 SW 982. 

56. Montague v. Kolkmeyer, 138 
Mo, “A. -288, 120 SW 637. 


57. Montague v. Kolkmeyer, supra. 

58. Dougherty v. Nevada Bank, 81 
Cal, 162, 22 P 513; Taylor-v: Palmer, 
31 Cal. 240; Butler v. Detroit, . 43 
Mich, 552, 5 NW 1078. 

59. Edwards v. Berlin, 123. Cal. 
544, 56 P 4382; Anderson vy. De 
Urioste, 96 Cal. 404, 31 P 266. 

60. Ede v. Knight, 93 Cal. 159, 28 


P 860; McVerry v. Boyd, 89 Cal. 304, 
26 P 885. 

61. Stanwood v. Carson, 169 Cal, 
640, 147 P 562. ; 

62. Stanwood v. Carson, supra, 

63. Ede v. Cogswell, 79 Cal. 278, 
21 P 767; Oakland Pav. Co. v. Bar- 
stow, 79 Cal. 45, 21 P 544; Gafney v. 
San Francisco, 72 Cal. 146, 13 P 467. 

64. St. Charles v. Stookey, 154 Fed. 
772, 85 CCA 494 [certiorari den 208 
U. S. 617, 28 SCt 569, 52 L. ed. 647]; 
Robertson v. Southern Bitulithic Co., 


190 Ky. 314, 227 SW 453; Cushing v. 
Hartwig, 138 Mo. A. 114, 120 SW 109. 


~§§ 2588-2590] 
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quired by statute,® charter,®* or contract.%7 

Time of granting. It is generally held that, to be 
effective, an extension of time may and must be 
granted before the expiration of the time limited for 
performance,** but in some instances an extension 
granted after the expiration of the time fixed has 
been upheld.®? 

_ Presumption of propriety.. In the absence of a 
showing to the contrary it will be presumed that an 
extension of time by the. council was properly 
granted’ for good cause” and that the time granted 
is reasonable.”? 

[§ 2589] bb. Reduction. <A provision in the speci- 
fications that any shortening of the railroad to be 
constructed, made necessary by a lack of funds, 
shall decrease the period allowed for construction 
proportionately as may be determined by a specified 
board, means that, where sufficient funds are not 
available to complete the contemplated work, the 
time allowed the contractor for construction of 
the whole work shall be reduced in the same pro- 
portion that the money available bears to the amount 
of the accepted bid.** The reference in such a pro- 
vision to a specified board means no more than that 
it is the authority which is to act on behalf of the 
municipality in adjusting the reduction of the 


65. St. Charles v. Stookey, 154 
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628 mem, 385 SCt 791 mem, 59 L. ed. 


[44 C.J.] 391 


| time;"* the board is bound to follow the rule laid 
down in the specifications’® and is not justified in 
arbitrarily fixing the time to be allowed the con- 
tractor."® 

[§ 2590] (c) Delay’7—aa. In General. The fail- 
ure of the contractor to complete performance within 
the time fixed by the contract constitutes a breach 
of contract;"® and he cannot assert, as excuses for 
delay, matters which would have entitled hjm to ~ 
an extension of time had he taken the steps pro- 
vided by the contract for obtaining such extension." 
Likewise, where the time for performance has been 
extended,®° but the contractor fails to complete per- 
formance within the extended time, there is a breach 
of contract on his part. Where time is made the 
essence of a contract, failure to complete the work 
within the period specified in the contract will for- 
feit compensation,®? unless the delay is caused by 
the city,®® unusual weather,** or an injunction.®® The 
final estimate of an engineer®® may be so worded 
as not to cover a claim of the municipality for dam- 
ages for delay,’ and not to preclude the municipal- 
ity from offsetting such claim against the contract 
price.®® 

Liquidated damages. A provision for stipulated 
| damages in case of delay in the completion of the 


13 La, Ann, 48. 
Md.—Baltimore vy. Raymo, 68 Md. 


Fed. 772, 85 CCA 494 [certiorari den 
208 U. S. 617, 28 SCt 569, 52 L. ed. 
647]. 

66. St. Charles v. Stookey. supra. 

67. Brunswick v. Scott, 219 Mo. A. 
45, 275 SW 994. 

68. Raisch v. San Francisco, 80 
Cal, 1,;°22 P 22; Torrens ‘v. Townsend, 
(Cal.) Tl 5g 423; Beveridge v. Living- 
stone, 54 Cal. 54; Turney v. Dough- 
erty, 53 Cal. 619; Barber Asphalt 
Pav. Co. Vv. Hayward, 248 Mo. 280, 
154 SW 140; McCoy v. Randall, 223 
Mo, 24, 121 Sw 31; Paxton v. Bonner, 
172 Mo. A, 479, 157 SW 986; Barber 
Asphalt Pav. Co. v. Kansas City Hy- 
draulic Press Brick Co., 170 Mo. A, 
503, 156 SW 749; Paul v. Burress, 
152 Mo, A. 39, 132 SW 330 

[a] Double extension.—Under an 
act providing that the street super- 
intendent shall fix a time for com- 
pletion of work under any contract 
made with him, which may be ex- 
tended from time to time, an exten- 
sion may be granted before a pre- 
vious extension has taken effect, to 
begin at the expiration of such pre- 
vious extension. Buckman v, Cuneo, 
103 Cal. 62, 36 P 1025. 

{[b] Time of indorsement.—An ex- 
tension of a contract for street work 
need not be indorsed on the contract 
before the expiration of the time 
originally fixed therein for comple- 
tion of the work. Buckman v, Lan- 
ders, 111 Cal. 347, 43 P 1125, 

69. Robertson v. Southern Bitu- 
lithic Co., 190 Ky, 314, 227 SW 453. 

70. Montague v. Kolkmeyer, 138 
Mo. A, 288, 120 SW 6387. 

71. Jones v. Barber Asphalt Pav. 
Co., 174 Mo. A. 3938, 160 SW 276. 

72, Webster Groves v. Reber, (Mo. 


A.) 226 SW 177; Brigham v. Hick- 
man, 136 Mo, A. 216, 218, 116 SW 
449, 


“In the absence of a showing to 
the contrary, we must assume that 
the time prescribed in the extension 
ordinance for the completion of the 
grading was reasonable.’”’ Brigham 
v. Hickman, supra. 

73. In re Lord, 25 Hawaii 76. 

74. In re Lord, supra. 

75. In re Lord, supra, 

76. In re Lord, supra. 

77. Delay in completion as defeat- 
ing assessment see infra §§ 3016- 
3018. 

78. U. S—New York v. Jersey 
City Third Nat. Bank, 221 Fed. 175, 
137 CCA 75 [certiorari den 238 U. S. 


1496 mem] (recognizing rule). 

Ark.—Burke Constr, Co. vy, Texar- 
kana’ Impr. Pav. Dist. No. 20, 161 
Ark. 433, 256 SW 850. 

Cal: aaett v. Payne, 97 Cal, 108, 
31 P 84 

Conn. a Na Haven v. National 
Steam Economizer Co., 79 Conn. 482, 
65 A 959 (recognizing rule). 

Del.—Herdman v. State, 29 Del. 24, 
96 A 199 [aff 28 Del. 555, 95 A 549] 
(recognizing rule). 

Ill.—Chicago v. Duffy, 218 Tll. 242, 
75 NE 912 (recognizing rule). 

Ind.—Barber Asphalt Pav. Co. v. 
Wabash, 43 Ind. A. 167, 86 NE 1034, 

Kan.— Ritchie Vv. Topeka, 91 Kan. 
615, 138 P 618. 

Ky. —Lindsey v. Brawner, 97 SW 1, 
29 KyL 1236. 

La.—Carland v. New Orleans, 13 
La. Ann. 43, 

Md. 2s Baltimore Vv. Raymo, 68 Md. 
569, 13 A 383, 

Mass.— Webb Giants: ete., Co. v. 
Worcester, 187 Mass. 385, 73 NE 639 
(recognizing rule), 

Mich.—Lamson vy. Marshall, 133 
Mich. 250, 95 NW 78. 

Mo.—Paul v. Conqueror Trust Co., 
125 Mo. A. 483, 102 SW 1070. 

N. J.—Kohler vy. Guttenberg, 38 N. 
J) Ge 419, 

AF a Y.—Peo, 'v, Brennan, 18 AbbPr 
ae -—Hubbard v. Neaten, 28 Oh. St. 

6. 

Or.—Irelan v. Portland, 91 Or. 471, 
179 P 286 (recognizing rule). 

Pa.—Egolf v. York, 246 Pa. 455, 92 
A 695; Coryell v. Dubois Borough, 
226 °Pa. 103,75 (A ‘25. 

Ss. D.—Fitzgerald v. Huron, 47 S. 
D; 533,;199 NW. 775, 


Tenn.—Bristol v. Bostwick, 146 
Tenn. 205, 240 SW 774. 

Tex.—Hipp v. Houston, 380 Tex. 
CiviA, 573,71 SW? 39 

Wash. —Washington Pavey "Gouin 


Tacoma, 78 Wash, 282, 138 P 870. 
Can. —Calgary v.  Janse-Mitchell 
Constr. Co., 59 Can. S. C, 101. 

79. Paul v. Conqueror Trust Co., 
125 Mo. A. 488, 102 SW 1070. 
Extension of time see 
2588. 
30. 
81. 
kana Impr. 


supra § 


See supra § 2588. 
Burke Constr. 'Co. v. 
Pav. Dist. No. 20, 161 
Ark. 433, 256 SW _ 850; Gilsonite 
Constr. Co. v. Arkansas McAlester 
Coal Co., 205 Mo. 49, 103 SW 93. 

82. La.—Carland v. New Orleans, 


Texar- 


569, 138 A 383. 
Mo.—-Springfield v. Schmook, 120 
Mo. A. 41, 96 SW 257; Wheless v. St. 


Louis, 90 Mo. A. 106; McQuiddy v. 
Brannock, 70 Mo. A. 535; Rose v. 
Trestrail, 62 Mo. A. 352. 


N. J.—Kohler v. Guttenberg, 38 N. 
SLA. A419: 

Pa. — Chandley v. Cambridge 
Springs, 203 Pa. 139, 52 A 87. 

See also cases infra notes 83-85. 

Termination of contract, under 
provisions thereof, for delay see su- 
pra § 2572. 

83. U. S.—New York v. Jersey 
City Third Nat. Bank, 221 Fed. 175, 
137 CCA 75 [certiorari den 238 U. S. 
628 mem, 35 SCt 791 mem, 59 L. ed. 
1496 mem]. 

Mo.—Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 88 SW 1062; Hal- 
sey v. Richardson, 139 Mo. A. 157, 
122 SW 3:26; Hilgert v. Barber As- 
phalt Pav. Co., 107 Mo. A, 385, 81 
SW 496; Childers v. Holmes, 95 Mo. 
A. 154, 68 SW 1046, 

N. Y.—Thilemann v. New York, 82 
App. Div. 136, 81 NYS 773; Mairs 
v. New York, 52 App. Div. 348, 65 
NYS 160; Dady v. New York, 57 Hun 
456, 10 NYS 819; Episcopo v. New 
York, 35 Misc. 623, 72 NYS 140. 

Or.—Irelan v. Portland, 91 Or. 471, 
179. P 286. 

Wash.—Hellar v, Tacoma, 44 Wash, 
250, 87 P 1380. 

But see Heft v. Payne, 97 Cal. 108, 
31 P 844 (where, in an action to fore- 
close a lien for a street assessment, 
the complaint showed that the work 
was not completed within the time 
named in the contract, but alleged as 
an excuse that the city failed to fur- 
nish a steam roller, as provided in 
the specifications, until too late to do 
the work within the specified time, 
a demurrer to the complaint was 
properly sustained, the lot owner not 
being a party to the contract, and the 
city’s failure to furnish the roller 
not being binding on him). 

84. Bietry v. New Orleans, 22 La. 
Ann. 149. 

85. Webb Granite, ete. Co. 
Worcester, 187 Mass. 385, 73 NE 639: 
Mathewson v. Grand Rapids, 88 Mich. 
558, 50 NW 651, 26 AmSR 299. 

86. See supra §§ 2577, 2584, 2585. 

87. Peo. v.. Joslin, 188 App. Div. 
405, 177 NYS 42 [aff DON 5 Ws 598 
mem, 125 NE 923 mem]. 

88. Peo. v. Joslin, supra, 


392 [44 C.J] 


improvement is enforceable in a proper case;8® but 
the city is not entitled to liquidated damages for 
a‘delay caused by it or for which it is responsible,°° 
or for delay caused by the suspension of work dur- 
ing litigation concerning the proper construction of 
the contract which terminates in favor of the con- 
tractor,®! or where it has suffered no actual dam- 
age,°? or where the performance of the contract 
is not completed by the contractor,®? as where he 
abandons the contract®* or the city terminates it.°® 
Where the contract authorizes a designated official 
to pass on any dispute as to any matter pertaining 
to the contract, a decision of such official that the 
contractor is not liable for liquidated damages for 
delay is binding on the city;2° but in the absence 
of a provision in the contract conferring on him 
jurisdiction to determine the question, an engineer 
is without authority to determine that a delay was 
not caused by the city so as to deprive it of the 


right to liquidated damages.®* 
Availability to abutting owner. 


has contracted to have an improvement made upon 
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[§§ 2590-2592 


cannot set up the contractor’s failure to complete 
the work within the time specified in the contract 
as against an attempt to collect the cost from him, 
without showing an injury from the delay.%* 

[§ 2591] bb. “Waiver. 
pressly or impliedly waive its rights arising from a 
failure of the contractor to complete performance 
within the time stipulated.®® 
the contractor to continue with the work does not 
alone necessarily constitute a waiver, but in con- 
nection with other facts, such as acceptance of the 
work when completed’ and payment therefor, it 
may have this effect. 
making of payments after the expiration of the time 
for performance without asserting any claim for 
damages for delay,* but not from the making of pay- 
ment only after the contractor has stipulated that 
the municipality is not responsible for the delay.® 

[§ 2592] (2) By Municipality—(a) In General. 


The municipality may ex- 


Allowing or requiring 


Waiver may result from the 


The municipality is bound to proceed with diligence 


Where the city 


default of the abutting owner to make it, the owner 


89. Central Bitulithic Pav. Co. v. 
Mt. Clemens, 143 Mich. 259, 106 NW 
888: Peo. v. Joslin, 188 App. Div. 405, 
177 NYS 42 [aff 227 N. Y. 598 mem, 
125 NE 922 mem]; Bristol v. Bost- 
wick, 146 Tenn, 205, 240 SW 774. 

90. Ritchie v. Topeka, 91 Kan. 
615, 188 P 618; Litchfield Constr. Co. 
v. New York, 216 App. Div: 517, 215 
NYS 450; Leopold v. New York, 184 
App. Div. 244, 171 NYS 524 [motion 
to dism app den 225 N. Y. 663 mem, 
oad NE 886 mem]; Callanan Road 
Impr., Co. 'v. Oneonta, 117 App. Div. 
332, 101 NYS 1056; KF. V. Smith Con- 
tracting WO Ve New York, 115 App. 
Div. 180, 100 NYS 756; Inland Constr. 
Co. v. Pendleton, 116 Or. 668, 242 P 


842; Ruch v. York City, 233 Pa. 36, 
81 A 891. 
[a] Mlustration.—Where, after the 


execution of a contract to pave and 
curb certain village streets, the vil- 
lage widened one of the streets, mak- 
ing additional work for the contrac- 
tor, a provision for liquidated dam- 
ages for failure to complete the work 
at specified times does not apply to 
the work on the widened street. 
Callanan Road Impr. Co. v. Oneonta, 
117 App. Div. 832, 101 NYS 1056. 

Damages sustained by contractor 
from, delay caused by city see infra 
§ 2592. 

91. Chicago v. Duffy, 218 Ill. 242, 
715 NE 912. 

92. Bader v. New York, 51 Misc. 
358, 101 NYS 351. 

93. C. T. Willard Co. v. New York, 
81 Misc. 48, 142 NYS 11. 

94. C. T. Willard Co. v. New York, 
supra. 

95. New Haven y. National Steam 
Economizer Co., 79 Conn. 482, 65 A 
959; Shea v. New Orleans Sewerage, 


etc., Bd.; 124 Lia. 299, 50 S 166. 
[a] Reason for rule.—The con- 
tractor cannot be held liable for 


liquidated damages for delay in per- 
forming the contract after he has 
been deprived of the right to perform 
it. Shea v. New Orleans Sewerage, 
Bd., 124 La. 299, 50 S 166. 
Jonathan Clark, etc., Co. v. 
Pittsburgh, 217 Pa. 46, 66 A 154. 


97. Ruch .v. York ‘City, 7233) Pa‘ 
36, 81 A 891. 

98. Fass v. Seehawer, 60 Wis. 525, 
19 NW 583. 

99. Ark.—Burke Constr. Co. v. 
Texarkana Impr. Pav. Dist. No. 20, 
161 Ark. 433, 256 SW 850. 

Cal.—Heft v. Payne, 97 Cal. 108, 
31, P 844. 

Del.—Herdman, v. State, 29 Del. 
24, 96 A 199 [aff 28 Del. 555, 95 A 


549]. 


Ind.—Barber Asphalt Pav. Co. v. 
Wabash, 43 Ind. A. 167, 86 NE 1034: 
Kan.—-Ritchie v, Topeka, 91 Kan. 
615, 1388 P 618. 
Ky. —Lindsey v. Brawner, 97 SW 1, 
29 KyL 1236. 
133 


Mich.—Lamson _ y. 
Mich. 250, 95 NW 78. 
fea Y.—Peo. v. Brennan, 18 AbbPr 


Me eS v. Norton, 28 Oh. St. 


Marshall, 


Pa.—Coryell v. Dubois Borough, 
226 Pay 103): 7 5 Ae 25s 

S. D.—Fitzgerald v. Huron, 47 S. 
D. 533,: 199 NW 775. 


Tex.—Hipp v. Houston, 30 Tex. 
Civ. A. 573, 71 SW 39. 
Wash.—Wright v. ‘Tacoma, 87 


Wash, 334, 151 P 837. 

Can.—Calgary v. Janse-Mitchell 
Constr. (Co:,/ 59 7Can, Sin: 101: 

[a] An extension of the time for 
performance (1) constitutes a waiver. 
Burke Constr. Co. v. Texarkana Impr. 
Pav, Dist. No. 20, 161 Ark. 4338, 256 
SW 850; Ritchie v. Topeka, 91 Kan. 
625," 138° Pe 673s (2) Extension of 
time generally see supra § 2588. 

[b] Acquiescence in delay.—(1) 
“The conduct of the city fairly indi- 
cated an acquiescence in the delay 
and a waiver of any right that it had 
to stipulated damages because of de- 
lay.” Ritchie v. Topeka, 91 Kan. 
615, 620, 188 P 618. (2) A borough 


will not be allowed to enforce a claim, 


for delay where, by its course of ac- 
tion, it gave the contractor abundant 
ground for believing that the provi- 
sions of the contract would not be 
enforced against him, and the evi- 
dence shows such acquiescence on its 
part in the delay that the enforce- 
ment of its claim for liquidated dam- 
ages would be unjust and inequitable. 
Coryell v. Dubois Borough, 226 Pa. 
103, 75 A 25. (8) A finding that a 
paving district is not entitled to 


damages for delay in completing 
paving is warranted, where both 
parties recognized that the work 


could not be completed within the 
specified time. Burke vy. Ft. Smith 
Impr, Pav. Dist. No. 5, 120 Ark, 435, 
179 SW 654. 

[ce] Delay caused by city.—(1) 
The municipality waives a provision 
of the contract relating to liquidated 
damages for delay where it delays 
performance of the contract and 
makes performance thereof within 
the specified time impossible. Calla- 
nan Road Impr. Co. v. Oneonta, 117 
App. Div. 332, 101 NYS 1056. (2) In- 
deed the municipality is not entitled 
to liquidated damages for delay 


carry the 


in performing the obligations imposed upon it by 
the contract,® and, unless stipulated otherwise in the 


caused by it or for which it is re- 
sponsible (see supra § 2590), (3) re- 
gardless of whether its conduct is 
called a waiver or estoppel (Ritchie 
v. Topeka, 91 Kan. 615, 138 P 618). 

[d] Facts held not to show waiver. 
—Barber Asphalt Pav. Co. v. Wabash, 
438 Ind. A. 167, 86 NE 1034. 

1. Ritchie y. Topeka, 91 Kan. 615, 
138 P 618; Egolf vv. York, 246 Pa. 
455, 92 A 695: And see cases infra 
this note. 

[a] Independent agreement with 
same contractor.—A waiver will not 
be implied from an _ independent 
agreement allowing the same con- 
tractor to complete the work. Heft 
v.t Payne,:97, ‘Cal. L108, 31. .P 8443 
Lamson v. Marshall, 133 Mich. 250, 
95 NW 78; O’Connor v. New York, 
Li42 Ni ¥.¢ 617, -66 INES 1123); Bippev. 
Houston, 30 Tex. Civ. A. 573, 71 SW 
39. 

2. Lyter v. Louisville, 10 Ky. Op. 
513; Fitzgerald v. Huron, 47 S. D. 533, 
199 NW 775; Washington Pav. Co, v. 
Tacoma, 78 Wash. 282, 138 P 870. 

Acceptance of work generally see 
supra §§ 2582-2585. 

. Hubbard vy. Norton, 28 Oh. St. 


4, Wright v. Tacoma, 87 Wash. 


324, 151 P 837; Calgary yv. Janse- 
Mitchell Constr. Co:,.59. Can: S. CG 
101. And see Herdman vy. State, 29 


Del, 24, 96 A 199 [aff 28 Del. 555, 95 
A 549]. (certification of amount due 
without deduction of penalty). 

5. Droppelman Vv. Seattle, 97 
Wash, 177, 166 P 248. 

6 Ryan v. New York, 159 App. 
Div, 105, 143 NYS 974; and cases in- 
fra this section. 

[a] Implied obligation.—‘Although 
in express terms the contract con- 
tained nothing binding the city not 
to embarrass plaintiff by delays in- 
cident to material changes of plan, or 
to have completed within any pre- 
scribed time the work to be done by 
others, and upon the completion of 
which the forwarding of plaintiff’s 
work necessarily. depended, nor even 
any words of express obligation on 
the city’s part to proceed with dili- 
gence in those things which the situ- 
ation necessarily indicated were to 
be done by it and the doing of 
which controlled the progress of 
plaintiff’s work, I take it that it was 
under an implied obligation of good 
faith and diligence with respect to 
all of these matters, and that having 
entered into the contract with plain- 
tiff it was bound to go on with the 
work without unnecessary delay, and 
business to completion 


For later cases, developments and changes in the law see cumulative Annotations, same'title, page and note number, 


§§ 2592-2593] 


contract,’ the contractor may recover damages from 
the municipality for delay caused by the munici- 
pality,® provided, of course, the contractor shows 
that there was delay,® that it was caused by acts 
of the municipality,!° and that damages, directly re- 
sulting from such acts,!! have been suffered by him.!? 
Where, in the contract, the municipality promises 
that plans or drawings will be furnished promptly 
by an employee of a commission, it is liable for 
damages suffered by the contractor as a result of 
delay on the part of the employee in furnishing the 
plans or drawings,'* regardless of whether or not 
the commission and its employees are state or mu- 
However, a contractor who has 
fully performed the work under the contract and 
has received the contract price cannot recover dam- 
ages for delay on the part of the municipality in 
taking the steps necessary to make the contract bind- 
ing and operative,!® such as providing the necessary 
funds'® and indorsing a certificate to that effect on 
The city may pay for hindrance 
and delay, even though it could not legally be com- 


nicipal agents.1* 


the contract.1* 


Ryan v. 


within a reasonable time.” 
112, 


New York, 159 App. Div. 105, 
143 NYS 974. r 

[b] Furnishing right of way.—lIn 
view of other provisions in the con- 
tract subjecting the contractor to 
penalties for failure to complete the 
improvement by a _ specified date, a 
covenant of the city to furnish the 
right of way for the improvement 
means that the city is obligated to 
furnish the right of way seasonably, 
and the failure on its part in any ma- 
terial degree to perform the obliga- 
tion constitutes a violation of a vital 
portion of the contract. Pitt Constr. 
Co. v. Dayton, 237 Fed. 305, 151 CCA 


et : ' 

Making payments see infra §§ 2593, 
2594, 

7. Christhilf v. Baltimore, (Md.) 
136 A 527; Manerud v, Eugene, 62 
Or. 196, 124 P 662; Dietrich v. Seattle, 
95 Wash. 654, 164 P 251; Nelson v. 
Eau Claire, 175 Wis, 387, 185 NW 
168. 

[a] Application of provisions.— 
(1) Sometimes a contract stipulation 
against the allowance of any charge 
of the contractor for delay is so 
worded and construed as to cover all 
delays under the contract and grow- 
ing out of the relations created by 
the contract, including a delay at the 
inception oi the work. Nelson v. 
Bau Claire, 175 Wis. 387, 185 NW. 
168. (2) Also a contract stipulation, 
relating to injunction proceedings 
and providing that the contractor 
shall waive damages if the improve- 
ment cannot be completed, by reason 
of the injunction proceedings, and 
that he shall not be allowed any 
extra payment where the court pro- 
ceedings allow a resumption of the 
work, is broad enough to preclude a 
recovery of damages caused by in- 
junction proceedings, even though 
the proceedings are the direct result 
of the fault of the city in failing to 
secure the necessary right to enter 
upon private property. Dietrich v. 
Seattle, 95 Wash. 654, 164 P 251 
(deeming the contract provision to 
be a harsh one but binding in the ab- 
sence of some form of fraud or over- 
reaching). (3) On the other hand, a 
clause in the contract authorizing 
the city to suspend the whole or any 
part of the work without compensa- 
tion to the contractor “‘covers only an 
actual cessation of work under direc- 
tion of the city, and does not, while 
the work is actually progressing, 
serve as absolution for any and all 
delays that the contractor may  suf- 
fer.’ Ryan v. New York, 159 App. 
Div. 105, 112, 148 NYS 974. (4) Also 
such a provision does not relieve the 
municipality from liability to the 
contractor for damages suffered by 
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price.1? 


been settled.?° 


him as a result of the suspension of 
work because of a lack of appropria- 
tion of sufficient funds to pay for en- 
gineering and inspection. Johnson 
v. New York, 191 App. Div. 205, 208, 
181 NYS 1387 [aff 231 N. Y. 564, 132 
NE 890] (“Was it the intent of the 
parties that this power to suspend 
work, entailing as it did great ex- 
pense on the contractors, could be 
exercised because the city had failed 
in the performance of its obligation? 
I think not. It cannot be assumed 
that a clause in the contract was in- 
tended to authorize one of the parties 
to impose the result of its own de- 
fault upon the other. A court should 
not so interpret a contract unless re- 
quired so to do by the most explicit 
terms. There is room enough for the 
proper operation of the clause with- 
out giving it an interpretation so un- 
reasonable. The city was bound to 
furnish inspectors and _ engineers. 
Without them the work could not 
proceed. The city suspended work 
on the contract because it had no 
appropriation for such engineering 
and inspection. Therefore, the city 
suspended the work because it had 
failed in its obligation. The quoted 
clause cannot be construed to author- 
ize such an unreasonable and unjust 
result. It cannot in its true mean- 
ing be said to authorize the suspen- 
sion of the work in the interest of 
the city, when used to relieve the city 
from the result of a violation of its 
duty under the contract. It is the 
interest of the city in performance 
and not in breach which justifies a 
suspension of the work’’). (5) A pro- 
vision that the contractor shall have 
no claim against the city for delay 
in delivering material does not apply 
to delays caused by defective mate- 
rial furnished by the city. Wood vy. 
Et, Wayne; 119, U.S, 312,°7 SCto219;, 
30 LL. ed. 416. 

[b] Modification of contract or 
specifications.— If the contractor 
wishes to protect himself from dam- 
ages for delay growing out of a 
change of the contract or specifica- 
tions, he must assert his claim at the 
time of the change and not lull the 
other party into a sense of security 
by consenting to the modification. 
Ryan v. New York, 179 App. Diy. 181, 
166 NYS 575. : 

8. Degnon Contracting Co, v. New 
York, 235 N. 481, 1389 NE 580; 
Sheehan v, Pittsburg, 213 Pa. 133, 62 
A 642. See Atlantic Bitulithic Co. y. 
Edgewood, (W. Va.) 137 SE 2283 (rec- 
ognizing the rule but holding that 
the present case is not one in which 
the contractor was damaged by mere 
delay on the part of the municipality 
but is. rather one in which the con- 
tract was wholly breached and re: 


pelled to do so.18 

[§ 2593] (b) Payment—aza. In General. Where 
the subject: matter of the contract has been fully 
executed by the contractor, nothing remains for the 
city to do but to pay the balance of the contract 
In the absence of a contractual provision 
fixing the time of payment, the price is payable 
when the work is accepted.?° 
ever, provide for retention by the municipality of 
part or all of the final payment until the expira- 
tion of a specified period after the completion of 
the work,” or until the contractor satisfies the mu- 
nicipality that all bills or claims for labor and ma- 
terial have been paid,”? or until all suits for damages 
growing out of the performance of the work have 
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Some contracts, how- 


Also some contracts provide for 


the retention of a certain percentage of the cost 
of the work for a specified period to secure perform- 
ance by the contractor of his promise to remedy all 
defects arising during the period ;*4 but such a pro- 
vision may be waived by the municipality,”> and a 
retention for this purpose is not permissible where 


pudiated by the municipality). 


9. Ryan v. New York, 179 App. 
Div. 181, 166 NYS 575. 
10. Ryan v. New York, supra; 


Ryan v. New York, 159 App. Div. 
105, 143 NYS 974. 

11. Ryan v. New York, supra. 

12. Degnon Contracting Co. v. 
New York, 235 N. Y. 481, 139 NE 580. 

13. Litchfield Constr. Co. v. New 
York, 244. N. Yo 261,155. NB da'6t 

14. Litchfield Constr. Co. v. New 
York, supra. See Degnon Contracting 
Co. v. New York, -235 N.Y. 481, 139 
NE 580 (discussing, but not deciding, 
the point). 

15. See cases infra notes 16, 17. 

16. See Carpenter Constr. Co. v. 
Detroit, 229 Mich. 285, 200 NW 955 
(the contractor cannot recover on 
quantum meruit for the increased 
cost of labor and materials occa- 
sioned by the delay). : 

17. New York State Constr. Co. v. 
New York, 163 App. Div: 227, 148 
NYS 129 [app dism 214 N. Y. 653 
mem, 108 NE 1101 mem]. 


. 18. Com: v: Walton, 236 Pa, 220, 
84 A 766. : 
19. Lowry v. Duluth, 94 Minn. 95, 


101 NW 1059. ‘ 

20. Charette v. Pointe Fortune, 51 
Que. Super. 7. 

21. New Amsterdam Casualty Co. 
vy. Astoria, 256 Fed. 560. 

22. Denver v. Hindry, 40 Colo. 42, 
90 P 1028, 11 LRANS 1028; State 
v. Webster, 20 Mont. 219, 50 P 558. 

23. Sweeten v. Millville, (N. J. 
Sup.) 66 A 923; New York vy. Baird, 
176 N. Y. 269, 68 NE 364; Union Pav. 
Co. v. Philadelphia, 82 Pa. Super. 


[a] Retention of amount claimed 
in pending suit—Where the contract 
provides that the municipality can 
retain all or so much of the moneys 
due the contractor as the director of 
public works may deem necessary, 
until all suits for damages growing 
out of-the performance of the work 
have been settled, the municipality is 
justified in withholding a sum equal 
to an amount claimed in a_ suit 
against.it, arising out of the alleged 
negligence of the contractor, and is 
not bound to determine beforehand 
whether or not the contractor was 
negligent in the performance of the 
contract, but may leave the deter- 
mination of that question to the jury 
called to pass upon it at the proper 
time, its interest being to protect it- 
self, by retaining a sufficient amount 
from the contract price, to save itself 
harmless until the action is decided. 
Union Pav. Co. v, Philadelphia, 82 Pa, 
Super. 577. 2 x 

24. Hennessy v. Pleasantville, 127 
Misc. 364, 215 NYS 478. 

25. Hennessy Vv. 
supra. 


Pleasantville, 
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the contract does not provide therefor and the prom- 
ise of the contractor is secured by a bond.?* The 
city may pay over a retained percentage before it 
could be legally compelled to do so.?7 A monthly 
estimate is payable within a reasonable time after 
it is made and certified.8 

[§ 2594] bb. Interest or Damages for Delay. As 
in the case of other claims against a municipal cor- 
poration,?® a municipality is liable to a contractor 
for a municipal improvement for interest on his 
claim under the contract®® when and only when the 
municipality has expressly agreed to pay interest,** 
or has wrongfully obtained,*? or lawfully obtained 
and wrongfully withheld** or diverted,** money be- 
longing to the contractor; and it is liable for inter- 
est from, and only from, the time when the con- 
tractor was entitled to demand and receive pay- 
‘ment.®5 In the absence of an express provision to 
the contrary the city becomes liable for an improve- 
ment upon its acceptance of the work,®* and the debt 
will bear interest from the date thereof,*” or, where 
it fails to perform its duty of either accepting or re- 
jecting the work within a reasonable time after 
the work has been turned over as completed, from 
the expiration of such reasonable time;** but if in 
accordance with the terms of the contract, the city 
retains funds due the contractor until claims for ma- 
terial are paid, and the same becomes the subject 
of litigation, interest will be chargeable merely from 
the date of the judgment determining to whom the 
money should be paid.*® Interest is not part of the 
compensation for the work,*? but is rather compen- 
sation for the use of money after it has become due 
and should have been paid;*! it is presumptively 
sufficient compensation for delay in payment,*? and 


26. Carolina Nat, Bank v. Green- 
ville, 97 S. C. 291, 81 SE 634; San 


Antonio v. Stevens, (Tex. Civ. A.) 126] 366, 97 NYS 278, 
666. 
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105, 148 NYS 974; 9 


Sons Co. v. New York, 110 App. Div.|A 


See Leopold v. New 


£§§ 2593-2595 
general damages for such delay are not recover- 
able.*8 ; 

Interest on money derived or to be derived from 
special assessments. Where the contractor is to be 
paid from funds derived from the collection of spe- 
cial assessments,** and the municipality has actually 
collected the assessments but has not paid them 
over to the contractor, it is hable to the contractor 
for interest*® from the time he was entitled to de- 
mand and receive payment ;** but it is not liable for 
interest as such on the contract price because of its 
delay in collecting the assessment,#” unless the 
assessment is against the city itself for special bene- 
fits to its property,*® or, at any rate, interest will 
not accrue until after the expiration of the time 
allowed by the contract for the collection of the 
assessment.*® If the city becomes liable to the con- 
tractor by reason of invalidity of the assessment,°° 
interest on the obligation accrues only from the date 
of the adjudication of invalidity.®+ Also, the city is 
not liable for interest for the time elapsing between 
the date of an illegal assessment and the date of a 
valid reassessment,®*? unless there is negligent delay 
on its part in making a valid assessment.°% 

A waiver of the right to interest for delay in pay- 
ment of an installment may result from acceptance 
of payment of the principal of the installment with- 
out reservation of any right to recover interest.®4 

[§ 2595] f. Departure from Contract or Specifica- 
tions. The fact that substituted work or material 
is equally as good as that called for by the con- 
tract or specifications does not justify a departure 
from the contract or specifications.°> However, a 
slight variance from specifications which does not 
affect the character of the work will not constitute 
ohn A. Roebling’s Gone Hoblit v. Bloomington, 87 Ill. 


‘fal " Interest voluntarily paid by 


Sw York, 184 App. Div. 244, 171 NYS 524| persons assessed.—A city having con- 
27. Com. v. Walton, 236 Pa, 220,| [motion to dism app den 225 N. Y.| tracted to pay a contractor, for mak- 
84 A 766. ; _ {663 mem, 122 NE 886 mem] (allowing |ing local’ improvements, ‘a certain 
28. Cranford Co. v. New York, 150] interest from thirty days after the |Ssum and interest thereon, “payable 


App. Div. 195, 134 NYS 839 [aff 211 
N. Y. 534 mem, 105 NE 1082 mem]; 
Hennessy v. Pleasantville, 127 Misc, 
364, 215 NYS 473. 

29. See infra XX. 

30. R. G. Packard Co. v. New 


Tex.—Beaumont 
A.) 142 SW 984, 


[a] 


money became due), 
v. Masterson, (Civ. 
Wash.—McHugh y. 


Wash. 127, 1385 P 1011, 
Prior interest or profits on 


when and as collected and in the city 
treasury,” is liable to him for the 
interest voluntarily paid by the per- 
sons assessed, it being under no legal 
duty to repay it to them. Chicago v. 


Tacoma, 76 


of ina 


York, 151 App. Div. 941, 1837 NYS 
9 [aff 210 N. Y. 590 mem, 104 NE 
1139 mem]. 

31. Conway, v. Chicago, 237 Tl. 
128, 86 NE 619 [rev 138 Ill. A, 320]; 
Goldman v. Worcester, 236 Mass. 319, 
128 NE 410. 

32. Conway v. Chicago, 237 Ill. 128, 
86 NE 619 [rev 188 Ill. A. 320]. 

33. Conway v. Chicago, supra, 
Barber Asphalt Pav. Co. v. Chicago, 
139 Ill. A. 121; Goldman v. Worces- 


ter, 236 Mass. 319, 128 NE 410, 
{a] Failure to pay into court.— 


In a contractor’s action against a city 
for balance due for constructing a 
sewer, where another suit against 
him and the city was brought by a 
ereditor, and no reason appears why 
the city could not have paid into 
court amounts admittedly due, an al- 
lowance to plaintiff of interest on 
such amounts is properly made. 
Universal Constr. Co, vy. St. Louis, 
284 Mo. 89, 223 SW 931. 

34 Shade v. Taylorville, 212 Ill. 
A. 512; Chicago v. Union Trust Co., 
138 Ill. A. 545; Beaumont v. Master- 
‘son, (Tex. Civ. A.) 142 SW 984. 

35. Ill.—Conway v. Chicago, 237 

. 128, 86 NE 619 [rev 138 Ill. A 
] 


Nebr.—Murphy y. Omaha, 33 Nebr. 
402, 50 NW 265. 

N. Y.—Litchfield Constr. Co. v. New 
Yorks "2485 N.Y: 261) °1'569 INE L167; 


funds.—The municipality is not liable 
to the contractor for interest or 
profits accruing on a fund from its 
deposit or investment prior to the 
time it became due and payable to 
the contractor. Goldman v. Wor- 
cester, 236 Mass. 319, 128 NB 410; 
Andrews Asphalt Pav. Co, v. Middle- 
town, 15 Oh. A. 384, 

36. See supra § 2593, 

37. J. D. Moran Mfg., etc., Co. v. 
St. Paul, 65 Minn. 300, 67 NW 1000; 
Murphy v. Omaha, 33 Nebr. 402, 50 
NW 265;-Fellows v. New York, 17 
Hun (N. Y.) 249; Tacoma Bituminous 
Pay. Co. v. Sternberg, 26 Wash. 84, 
68 “Po 21, 

38. Warren Bros. 
nati, 17 OhNPNS 587. 

39. Merchants’, etc., Nat. Bank v. 
New York, 97 N. Y. 355. See Goldman 
v. Worcester, 236 Mass. 319, 128 NE 
410 (where the money is paid over 
and accepted the day after the entry 
of the decree, no interest is due for 
the temporary detention of | the 
money). 

40. Boonville v. Stephens, 238 Mo. 
339, 141 SW 1111 [rev (A.) 95 SW: 


314]. 

41. Boonville v. Stephens, supra. 

42. Ryan v. New York, 159 -App., 
Div. 105, 148 NYS 974. 

43. Ryan v. New York, supra, 

A4. See infra § 2607. 

45. Conway v. Chicago, 237 Ill. 
128, 86 NH 619 [rev 188 Ill. A. 320].: 


Co. vy. Cincin- 


Ryan v. New York, 159 App. Div. 


9 eps ti 226 Ill. 403, 404, 80 NE 


46. Conway vy. Chicago, 237 Il. 
B30} 86 NE 619 [rev 138 TIll. <A. 

47. Wider v. Chicago, 164 Ill. 354, 
45 NE 720 [aff 60 Ill. A. 595). 

48. Shade v. Taylorville, 212 111. 
A.'512; Chicago v. Union Trust Co., 
1388 Ill. A. 545. 

49. Booth v, Pittsburgh, 154 Pa. 
482, 25 A 8038. 

50. See infra § 2609. 

51. Gafney v. San Francisco, 72 
Cal,146, 13 P 467. 

52. Gosnell v. Louisville, 104 Ky. 
201, 46 SW 722, 20 Kyl 519; Louis- 
ville v. Selvage, 66 SW 376, 70 SW 
276, 26 KyL 479; Louisville v. Nevin, 
28 SW 499, 16 KyL 438. 

53. J. W. Turner Impr. Co. v. Des 
Moines, 155 Iowa 592, 186 NW 656. 

54. Mechanics’ Bank vy. New York, 
164 App. Div. 128, 149 NYS 784. 

55. Inland Constr. Co. v. Rector, 
133 Ark, 277, (291, 202 ‘SW. 712; 
ena v. Seymour, 24 N, J. Ha. 

“Where there is a specific agree- 
ment for the use of certain kind of 
material, a contractor has no right 
to depart from that specification on 
the ground that he is furnishing 
something just as good. In other 
words, the contracting party is en- 
titled to have what he calls for in 
his contract.” ‘Inland Constr. Co. v. 
Rector, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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a breach of the contract®® or defeat recovery on the 
contract;>" and the municipality will be estopped 
or precluded from setting up a variance from the 
contract where such variance is due to the fact that 
the contractor was furnished with wrong plans and 
tracings,®® or to other municipal acts.®® 
mining whether the location of the improvement 
partly on private property is a substantial variance 
from the contract,®° or a substantial invasion of 
private property rights,°! each case must depend 


upon its own facts. 


[§ 2596] g. Defective Work®?—(1) In General. 


The contractor is responsible for 
rials or faulty workmanship,®* but 


ure or insufficiency of the improvement unless it is 


due to his fault®* or comes within 


56. Shirk v. Hupp, 167 Ind. 509, 78 
NE 242, 79 SW 490; Middlesborough 
Town, ete.. Co. v. Knoll, 55 SW 200, 
291 KyL 1399; Lincoln v. Worcester, 
122 Mass. 119; Brady v. New York, 
SOG NA Va. 415, (30 NBS Tol: 

57. Ford v. Manchester, 136 Iowa 
213, 113 NW 846; Meyers v. Wood, 
173 Mo. A. 564, 158 SW 909. 


58. Chicago v. Sexton, 115 Ill. 2380, 
2 NE 263. 
59. Sulphur Springs Water, etc., 


Impr. Dist. v. Galbraith, (Ark.) 185 
Sw 474; Hund v. Rackliffe, 192 Mo. 
312, 91 SW 500. 

[a] Changes authorized or acqui- 
esced in.—(1) The contractor may 
recover under the contract where he 
has complied with the specifications 
as changed by an authorized _officer 
as provided in the contract. Burton 
v. Rutland, 87 Vt. 224, 88 A 729. (2) 
Also, where a board representing a 
district has acquiesced in, or con- 
sented to, changes in the work dur- 
ing the progress thereof, the district 
is precluded from setting up such 
changes as breaches of the contract 
entitling it to damages. Sulphur 
Springs Water, etc., Impr. Dist. v. 
Galbraith, (Ark.) 185 SW 474. 

60. Springfield v. Baxter, 180 Mo. 
A. 40, 165 SW 366. 

[a] Matters to be considered.— 
“The value and extent of the im- 
provement, as well as the value, ex- 
tent and location of the land on which 
the encroachment is made will be 
taken into consideration. | What 
might be a substantial variance in 
one locality might obviously be un- 
substantial in another.” Springfield 
v. Baxter, 180 Mo. A. 40, 48, 165 SW 


366. : 
61. Springfield v. Baxter, supra. 
62. Cross references: 


Acceptance or rejection of defective 
work see supra § 2582. 

Remedies and liabilities of property 
owners where work defective see 
infra § 2619. 

623. Cleveland v. Walsh Constr. Co., 
279 Fed. 57 [aff 271 Fed. 701]; Hunts- 
Ville v. McKay, (Tex. Civ. A.) 286 
SW 305, 

64, Shea v. New Orleans Sewerage, 
etc., Bd., 124 La. 299, 50 S 166. 

[a] Defective plans and specifica- 
tions.—A contractor, who constructed 
4 city reservoir in accordance ‘with 
plans and specifications prepared by 
the city, is not liable for the insuffi- 
ciency of the work for the purpose 
intended, due to defects in the plan 
in view of the character of the soil 
on the site selected by the city. 
Walsh Constr. Co. v. Cleveland, 271 
Fed. 701 [aff 279 Fed. 57]. 


65. Waterworks Equipment Co. y. 
McGovern, 96 N. J. Eq. 520, 126 A 
411. 


66. Cross references: 
Actions for breach of guaranty see 
infra §§ 2612-2618. 
Guaranty bond see supra § 2539. 
Validity of contractual provision con- 
taining guaranty see supra § 2527. 
67. Hutchinson v. Kansas Bitu- 
lithic Co., 239 Fed. 659, 152 CCA 493. 
_, [a] Portions of improvement com- 
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In deter- 


and at its own 
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obligations under the contract.® 

[§ 2597] (2) Guaranty of Work and Stipulation 
for Repairs®°°—(a) In General. Under a contractual 
provision whereby the contractor for a municipal 
improvement guarantees the quality of the mate- 
rials and workmanship for a specified period of 
years and agrees to make, on proper notice to him, 


expense, such repairs or replace- 


ments as may be necessary to remedy defects arising 
during the period, the contractor is hable when and 


only when a defect arises, during the period covered 


defective mate- 
not for the fail- 


the terms of his 


pleted at different dates.—(1) When 
a street paving contract requires the 
contractor to keep it in repair for 
five years after completion, and after 
completing ninety-seven per. cent 
‘thereof he is delayed as to the re- 
mainder for a year by obstructions 
in the street, the five-year period as 
to the ninety-seven per cent runs 
from its completion, and not from 
that of the whole work. New York 
v. Continental Asphalt Pav. Co., 163 
App. Div. 486, 148 NYS 436 [aff 218 
N. Y. 685 mem, 113 NE 1052 mem]. 
(2) Also, where a contract for the 
paving of a street which consists of 
two driveways requires the contrac- 
tor to maintain it in good condition 
for five years after completion and 
acceptance, the five-year period for 
the repair of the first driveway begins 
to run from its acceptance and not 
from the completion of the second. 
New York v. Interstate Pav. Co., 151 
App. Div. 714, 136 NYS 195. 

68. Uvalde Contracting Co. v. 
Mathewson, 219 . ¥. 286, 114-NBE 
388; Uvalde Asphalt Pav. Co- v. New 
York, 89 Mise. 451, 151 NYS 927%. 

[a] Construction and application 
of contract containing two guaran- 
ties.—A clause in a contract for pav- 
ing a street, guaranteeing the entire 
pavement against defects for a speci- 
fied period, will be construed as em- 
bracing a portion between, and next 
to, railroad tracks, which portion in 
other clauses is designated as “‘rail- 
road area,’ as well as the balance 
known as “Street area,’’ although 
there is in another clause a guar- 
anty relating exclusively to the 
“street area” and extending for a 
greater period. Uvalde Contracting 
Co. v. Mathewson, 219 N. Y. 286, 114 
NE 388. 

{b] A sidewalk is not within a 
contractual provision requiring main- 
tenance of a pavement. Uvalde 
Asphalt Pav. Co. v. New York, 89 
Mise. 451, 151 NYS 927. 

{c] Continuance of guaranty after 
repair of portion of street.—The re- 
covery by the city of the cost of re- 
surfacing portions of an improved 
street does not prevent it from re- 
taining the balance of the _ repair 
guaranty fund, provided by the con- 
tract, aS a guaranty for the repairs 
of other portions of the street during 
the guaranty period. Barber Asphalt 
Pav. 'Co, v. Indianapolis, 52 Ind, A. 
587, 101 NE 31. 

69. See infra § 2598. 

70. Manley-Stearns Constr. Co, v, 
Miami, 73 Fla. 863, 75 S 27; O’Keeffe 
v. New York, 173 N. Y. 474, 66 NE 
194; Hagaman v. Rochester, 185 App. 
Div. 161, 172 NYS 734; Asphalt Pav., 
etc., Co. v. New York, 149 App, Div. 
622, 184 NYS 433 [rev 69 Misc. 588, 
127 NYS 794, and foll New York’ v. 
Warren-Scharf Asphalt Pav. Co., 149 
App. Div, 683, 134 NYS 439 (aff 208 
N. Y. 558 mem, 101 NE 1098 mem); 
Asphalt Pav., etc., Co. v. New York, 
149 App. Div. 632, 184 NYS 442 (aff 
910 N. Y. 605 mem, 104 NE 1126 
mem) ]. 

“No obligation rests upon the Con- 


by the guaranty,®’ in the improvement or portion 
thereof covered by the guaranty,®* from a cause fall- 
ing within the terms of the guaranty,®® and proper 
notice thereof is given him by the municipality.7° 
The guaranty does not require the contractor so to 


tractor if the agreed notice be not 
given or repairs required.” Manley- 
Stearns Constr. Co. v. Miami, 73 Fla. 
863, 872, 75 S 27, 

[a]. Notice by mail (1) has been 
held insufficient. Hagaman v. Roch- 
ester, 185 App. Div. 161, 172 NYS 734. 
(2) In connection with other facts, 
however, notice by mail has been held 
prima facie sufficient, American 
Bonding Co. v. Alcatraz Constr. Co., 
202 Fed. 483, 123 CCA 225 (set out 
infra this note [c] (2)). ; 

[b] After insolvency of contrac- . 
tor.—Notice, as provided by a street 

aving contract, should be given to 
the contractor in case repairs are re- 
quired, although he has become in- 
solvent. Southern Pay. Co. v. Chatta- 
nooga, (Tenn. Ch. A.) 48 SW 92 (so 
holding where the contractor had as- 
signed his interest in the balance of 
the contract price payable at the end 
of five years if repairs had been made 
om: id oko aud) “aos assignee had 
aken bond from him to make r i 
if pees bs poe so). ae 

C After dissolution of corpor. 
contractor.—(1) Where a paving con 
tract required the contracting com- 
pany to keep the pavement in repair 
on notice by the city, and the com- 
pany was dissolved and another com- 
pany appointed its agent to keep the 
pavement in repair, a notice to such 
agent as principal to repair was in- 
sufficient to put the contractor in de- 
fault for its failure to repair. As- 
phalt Pav., etc., Co. v. New York, 149 
App. Div. 622, 134 NYS 433 frev 69 
Misc. 588, 127 NYS 794, and foll New 
York v. Warren-Scharf Asphalt Pav 
Co. 149 App. Div. 633, 134 NYS 439 
(aff 208 N. Y. 558 mem, 101 NE 1098 
mem); Asphalt Pav., etc., Co. v. New 
York, 149 App. Div. 632, 134. NYS 
442 (aff 210 N. Y. 605 mem, 104 NE 
1126 mem)]J.° (2) There is sufficient 
proof of service to make out a prima 
facie case where it appears. that 
owing to the dissolution of the con 
tracting company before the expira- 
tion of the period of the guaranty 
service of notice upon it was renderéd 
difficult; that due notice was mailed 
to the corporation itself and to its 
former representatives; that notice 
to the corporation was sent by regis- 
tered mail and a receipt was returned 
by the post, office; that no officer or 
trustee denies that notice was actu- 
ally received; and that one of the ai- 
rectors. who became liquidating trus- 
tee was personally informed of the 
eat ehert eure Bonding Coley 

ecatraz Constr. Co. 02 
128 CCA 225. ; ; irtiae) 

[d] Matters not affecting suffi- 
ciency of notice.—(1) Where a ‘yaad 
tract for street paving left the char- 
acter of repairs to be determined by ~ 
the board of public works, and notice 
to the contractor to make repairs was 
given, and contained complete infor- 
mation of its action, that it unneces- 
sarily required the complete resurfac- 
ing of the street did not relieve the 
contractor of liability for the repzirs; 
Barber Asphatt Pav. Co. v. Indian- 
apolis, 52 Ind. A, 587, 101 NE 31. (2) 


- sary 
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construct the improvement that it will endure for 
the specified period without any need of repairs,” 
but merely binds him to keep the improvement in 
repair for the specified period without further com- 
The amount and character of the work 
necessary to remedy a defect depends upon the facts 
Some contracts expressly 
recognize three classes of deficiencies variously call- 
ing for repairs,’* total repairs,’* and reconstruc- 
tion.” While a guaranty in a paving contract does 
not deprive the city of its governmental right to 
change the character of the pavement to meet new 
conditions,’* yet it cannot require the contractor, 
under the guaranty, to lay’® or pay for’? a different 
kind of pavement than that constructed by him un- 
der the contract. Where the city has permitted the 
street to fall into an abnormal condition of disorder, 
it must restore it to normal condition before calling 


pensation.*? 


of the particular case.’* 


upon the contractor to repair it.°° 


Guaranty and test of capacity. A municipal con- 
tract for the drilling of wells sometimes ‘provides 
for the making of a test,§ and contains a guaranty 


Also the notice may be sufficient, even 
though the engineer subsequently 
changes his mind and improperly re- 
quires more work than is necessary 
under ee gras Blome v. Reg., 
ski Te 94. 

= Schropp v. Zeilda Forsee Inv. 
Co., (Mo.) 224 SW 424; Gilsonite 
Constr. Co. v. Arkansas McAlester 
Goal Co., 205 Mo. 49, 103 SW 93; 
Barber Asphalt Pav. Co. Vv. Kansas 
City Hydraulic Press Brick Co., 170 
Mo. A. 503, 156 SW_749. 

72. Schropp v. Zeilda Forsee Inv. 
( 224 SW 424;  Gilsonite 
._ y. Arkansas McAlester 
05 Mo. 49, 103 SW 93; Bar- 
lt Pav. Co. v. Kansas City 
Hydraulic Press Brick Co., 170 Mo. 
A. 503, 156 SW 749. 

Te sete te tage e 

‘o., (Mo. 5 : 

See Rei Todt vy. Missouri Granite, 

., Co., Supra. 
ey Other terms distinguished.— 
“Repairs, as distinguished from 
‘reconstruction’ and total repairs, 
mean such repairs as become neces- 
in pursuance it Ric aera 
i ot inclu 
rae other St. Louis 
(Mo.) 


Missouri Granite, 
SW 188. 


nd wh u 
Stor of the other terms. 
vy. Missouri und ete), Co.; 

188, ; 
RS itty engineer as arbitrator. 
Where the contract makes the city 
engineer an arbitrator to determine, 
in case of dispute, what repairs are 
necessary, he should act impartially, 
and guard against being unduly in- 
fluenced by other. city officials. 

Blome v. Reg., 13 Sask. L. 94. ; 

75. St. Louis v. Missouri Granite, 
etc., Co., (Mo.) 185 SW 188. 

[a]. Meaning of term.—“ ‘Total re- 
pairs, as used in the contract, and 
as distinguished from ‘reconstruc- 
tion’ and ‘repairs,’ mean, at least for 
the purposes of this case, and as 
construed by the parties, repairs of 
such a general and extensive charac- 
ter as extend to such things as re- 
surfacing the entire street or entire 
parts thereof.” St. Louis v. Missouri 
Granite, etc., Co., (Mo.) 185 SW 188, 
190. See American Bonding Co. y. 
Ottumwa, 137 Fed. 572, 70 CCA 270 
(where, by reason of bad workman- 
ship in the asphalt coating, it is not 
sufficient to make a serviceable bind- 
ing ‘for repairs, the entire surface of 
a street may be relaid with an as- 
phalt coating and ‘such resurfacing 
is a repair). 

St. Louis v. Missouri Granite, 
etc., Co., (Mo.) 185 SW 188. 

“ ‘Reconstruction’ means: To 
build over again what had first been 
constructed.” St. Louis v. Missour: 


For later cases, developments and changes in the law see cumulative Annotations, 
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that the combined flow of the wells will amount to a 
specified number of gallons per minute.*? Also in 
some instances a contract for the construction of a 
sewage disposal plant provides that the plant, or a 
part thereof, shall, during a certain testing period, 
be capable of treating a specified number of gallons 
of sewage in twenty-four hours;*? but the test may 
be waived by the municipality®* and a binding ac- 
ceptance made without it.*° 

Release from obligation. 
not released from his obligation to maintain the 
pavement in good condition by the fact that re- 
pairs or replacements, not covered by the mainte- 
nance clause, are made in the space between street 
railway tracks by another contractor employed by 
the street railway company.*® 

[§ 2598] (b) Cause of Defect or Injury. In most 
cases the defects in a municipal improvement for 
which the contractor may be held liable under his 
guaranty are confined to those which result from the 
use of defective materials or faulty workmanship 
by him in the original construction.®* 


Granite, etc., Co., (Mo.) 185 SW 188, 
190. 

77. Manley-Stearns Constr. Co. v. 
Miami, 73 Fla. 863, 75 S 27. 

78.  Blome v. Reg., 13 Sask. L. 94. 

79. District of Columbia v. Cle- 
phane, 110 U.S. 212, 3 SCt 568, 28 L: 
ed. 122. 

80. State v. New Orleans, etc., R. 
Co:, 52 La, Ann. 1570, 28 S 111. 

81. Alma v. Purcell, 214 Mich. 118, 
182 NW 681. 

[a] Codperation of contractor.— 
Even if another provision of the con- 
tract may be deemed to relieve the 
contractor of alone preparing for and 
making the test, nevertheless his 
duty of making the test, or at least 
of codperating with the municipality 
in making it, remains. Alma y. Pur- 
cell, 214 Mich. 118, 182 NW 681. 

82. Alma v. Purcell, supra. 

83. Hart v. New York, 201 N. Y. 
45, 94 NE 219. 

[a] Application of provision. — 
Where, under the provisions of a 
contract for the construction for a 
city of a sewage disposal plant, of 
the capacity of a million gallons in 
twenty-four hours, the plant is to be 
so Subdivided that during the test of 
Six months provided for by the con- 
tract it shall be capable of treating 
fifty thousand gallons of sewage in 
twenty-four hours and so designed 
and constructed as to treat. this 
amount of Sewage independent of the 
rest of the plant, excepting that the 
boilers, pumps, and engines designed 


for the complete plant may be used’ 


to discharge the sewage and to direct 
its flow through this test plant, and 
all other appurtenances and appli- 
ances are designed for treatment of 
a million gallons per twenty-four 
hours, _the fifty thousand gallon 
clause is limited and applicable only 
to the period of six months for test- 
ing purposes. Hart v. New York, 201 
N. Y. 45, 94 NE 219. 


84. Hart v. New York, supra, 
85. See supra § 2582. 
86. Mack Pay. Co, v. New York, 


142 App. Div. 702, 127 NYS 738 [foll 
Barber Asphalt Pay. Co. v. New York, 
142 App. Div. 715, 127 NYS 746]. 
[a] Effect of contract provisions. 
—"The contractor agreed by its con- 
tract that in case the railroad com- 
pany should desire to make a con- 
tract with it for the paving of the 
space within and about its tracks, 
the contractor would contract to do 
the work at a rate not greater than 
that fixed by the contract, but this 
did not bind the railroad company, 
which was not a party to the con- 
tract, to give such work to the con- 


[§§ 2597-2598 


A paving contractor is 


Sometimes, 


tractor, nor did it bind the city, 
which was not chargeable with the 
doing of such work, to pay anyone 
therefor. Of course the city never 
Zave any notice to do the work in 
question. It is difficult in any event, 
even if the city had made such a 
covenant, to see how plaintiff could 
have recovered more than the profit 
it lost on the work thus done by an- 
other, or how it could have rescinded 
its contract so as to be released from 
its absolutely binding agreement to 
maintain for a fixed period and to 
allow a sum to be retained as secu- 
rity for the performance of that 
agreement.’ Mack Pav. Co. v. New 
Ari 142 App. Div. 702, 712, 127 NYS 


87. D. C.—District of Columbia v. 
Clephane, 13 D. C. 155 [aff110 U. & 
212, 3 SCt 568, 28 LL. ed. 122]. 

Ill.—R. F. Conway Co. v. Chicago, 


274 Til. 369, 113 NE 703 {r 

TI ALW3 137, Per y wa 
Kan.—Leavenworth vy. Green River 

Tepe Co., 108 Kan. ‘789, 196° P 


Ky.—Louisville vy. L. R. Figg Co. 
152 Ky. 541, 153 SW 763: Owensbore 
City R. Co. v. Barber Asphalt Pay. 
Co., 107’ SW 244.°°39 KyL 844, 14 
LRANS 1216; Lindsey v, Brawner, ‘ 
97 SW 1, 29 KyL 1236. ¢ 

ass.—McGovern vy. Sal 
Mass. 358, 101 NE 974. RY eats 
Minn.—Steele v. Duluth, 136 Minn. 


288, 161 NW 593. 


Mo.—St. Louis y. Missouri Grani 
etc., Co., 185 SW 188; Morley vy. Sc 
Joseph, 112 Mo. A. 671, 87 SW L018. 

N. Y.—Uvalde Contracting Co, y, 
New York, 160 App. Div.. 284, 145 
Ss ine ee aoe v. Brooklyn A]- 
vatraz Aspha 0., 84 Misc. 
ee uae isc. 572, .147 

“The contract does not guarantee 
that ‘the improvement will be free 
from all defects for five years, but 
guarantees — only against defects 
arising during that time on account 
of the character and quality of the 
materials and workmanship. To es- 
tablish a breach of the contract as 
to this guaranty clause it is neces- 
sary to prove that the materials used 
or the workmanship employed were 
not of the prescribed character and 
quality and that the defects in the 
pavement resulted from the faulty 
character of the materials or work- 
manship.” R. F. Conway Co. vy. Chi- 
cago, 274 Ill. 369, 377, 113 NE 703. 

[a] Improper direction of inspec- 
tor or engineer.—A contract for the 
repairing or relaying of such patches 
of pavement as should be designated 
by an inspector or engineer required 


same title, page and note number, 


is 2598-2599] 


however, a provision in a paving contract is so 
worded and construed as to be more than a guar- 
anty of good workmanship and materials,8* and, in 
effect, to be a guaranty that the materials and 
workmanship which enter into the construction of 
the pavement are such that they will withstand 
the usual and necessary uses of travel to which the 
street may be subjected during a specified period.®® 
Also a contract for paving a street is entered into 
with reference to the condition and occupancy of the 
street at the time;®® the contractor is charged with 
knowledge of the character of the soil,9! as well 
as the presence of gas mains®? and street car 
tracks;®° and sometimes his guaranty is so worded 
and construed as to render him liable for an injury 
to the pavement arising from the seepage of water 
through the base of the pavement,®* the operation 
of street cars,®° or the natural leakage and escape 
from mains;%* but it is also held that a paving 
contractor who has furnished the kind of work and 
material specified is not lable on the guaranty for 
a defect arising from the insufficient character of the 
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base furnished by the city,9’ even though the char- 
acter of the base was known to him at the time of 
the making of the contract.°® It has been both 
affirmed®® and denied! that a contractor who has 
complied fully with the plans and specifications is 
responsible on his guaranty for a defect caused by 
the inadequacy or insufficiency of the plans and 
specifications furnished by the city. 

[§ 2599] h. Completion of Work on Default of 
Contractor. On the default of the contractor, the 
municipality may, upon proper notice,” take over 
the work? and complete it* at the expense of the 
contractor,® it having the right in such case, where 
the cost to do it exceeds the contract price, to hold 
the contractor accountable for such excess,® and the 
reciprocal obligation, where the cost of comple- 
tion is less than the balance due on the contract, 
to account to the contractor or persons standing in 
his shoes for such difference.? The. municipality 
may itself completé the work® or it may let a con- 
tract therefor.? However, the municipality is under 
no duty or obligation to the contractor or his as- 


the contractor to maintain the pave- 
ment laid in good condition during 
the term of contract. “It is quite 
obvious that this obligation to main- 
tain the pavement laid under the 
eontract did not cover the case of 
patches of pavement properly laid 
in the first place, and which were 
required to be renewed, not for any 


deterioration due to workmanship or 


materials, but solely because the en- 
gineers found as the work progressed 
that a larger patch should have been 
ordered repaired than. had been so 
ordered, and consequently that work 
onve satisfactorily done should be 
torn out and done over again.” 
Uvalde Contracting Co. v. New York, 
ape App. Div. 284, 289, 145 NYS 
604. ; 

[b] Cuts in pavement.—(1) A pav- 
ing contractor is not liable on his 
guaranty for repairs necessitated by 
the making of cuts in the pavement 
by the city, its licensees or other per- 
sons (St. Louis v. Missouri Granite, 
etc., Co., (Mo.) 185 SW 188) (2) or 
by the leaving open of such cuts for 
a considerable period of time so as 
to admit rain and snow (Leaven- 
worth v. Green River Asphalt Co., 
108 Kan. 789, 196 P 1091). 

{e] Damage caused by bursting 
water mains (1) is not included in a 
provision of a paving contract, be- 
tween the contractor and the prop- 
erty owners, obligating the con- 
tractor to maintain the pavement and 
keep it in repair. Green River As- 
phalt Co. v. St. Louis, 188 Mo. 576, 
87 SW 985. (2) Where he repairs 
such damage, he acts as a mere vol- 
unteer and cannot hold the city liable 
for the cost, even though the burst- 
ing of the mains was due to the neg+ 
ligence of the city. Green River As- 
phalt Co. v. St. Louis, supra. 

[d] Defects caused by work of 
other contractors.—A paving con- 
tractor is not required to repair de- 
fects caused by tearing up, or tun- 
neling by other contractors to put 
in pipes. Troy v. Fidelity, etc., Co., 
180 App. Div. 41, 167 NYS 338. 

88. Barber Asphalt Pav. Co. v. In- 
dianapolis, 52 Ind, A, 587, 101 NE 31. 

+ Barber Asphalt Pav. Co. v. 
Indianapolis, supra. 

90. Akron v. Barber Asphalt Pay. 
Co., 171 Fed. 29, 96 CCA 271; Barber 
Asphalt Pav. Co. v. Indianapolis, 52 
Ind. A. 587, 101 NE 31. 

91. Barber Asphalt Pav. Co. v. St. 
Paul, 224 Fed. 842, 138 CCA _ 558 
{certiorari den 239 U. S. 644 mem, 
36 SCt 166 mem, 60 L. ed. 483 mem]; 
MacFarland v, Barber Asphalt Pay. 
Co., 29 App.. (D. C..). 506. 

92. Barber Asphalt Pav. Co. v. St. 
Paul, 224 Fed. 842, 138 CCA 558 


[certiorari den 239 U. S, 644 mem, 
36 SCt 166 mem, 60 L. ed. 483 mem]; 
MacFarland v. Barber Asphalt Pav. 
Co.,.29 App.) (D.’'C.) 506; Barber As- 
phalt Pay. Co. v. Louisville, 123 Ky. 
ae 97 SW 31, 29 KyL 1255, 9 LRANS 


93. Barber Asphalt Pav. Co. v. St. 
Paul, 224 Fed. 842, 138 CCA 558 [cer- 
tiorari den 239 U. S. 644 mem, 36 
SCt 166 mem, 60 L. ed. 483 mem]; 
Barber Asphalt Pav. Co. v. Indian- 
apolis, 52 Ind. A. 587, 101 NE 31. 

94 MacFarland v. Barber Asphalt 
Pav. Co., 29 App. (D.'C.) 506. 

[a] Sinking in swamp.—Where a 
contractor agrees to pave a street in 
accordance with a designated profile, 
and to keep the same in order, and 
the profile shows that the street 
crosses a Swamp, the contractor is 
bound to restore the street if, after 
being paved, it sinks a number of 
feet into the swamp. Riley y. 
Brooklyn, 46 N, Y. 444. 

95. Akron v. Barber Asphalt Pav. 
Co., 171 Fed. 29, 96 CCA 271; Davis 
bee tardy News, 120 Va. 290, 91 SE 


96. Barber Asphalt Pav. Co. vy. St. 
Paul, 224 Fed. 842, 138 CCA. 558 
{certiorari den 239 U. S. 644 mem, 36 
SCt 166 mem, 60 L. ed. 483 mem]; 
MacFarland v. Barber 
Co., 29 App. (D. C.) 506; Barber As- 
phalt Pav. Co, v. Louisville, 123 Ky. 


687, 97 SW 31, 29 KyL 1255, 9 
LRANS 154. 
97. Leavenworth v. Green River | 
senate Co., 108 Kan. 789, 196 P 
98. Leavenworth vy. Green River 


Asphalt Co., supra. 

99. Cameron-Hawn Realty Co, v. 
Albany, 207 N. Y. 377, 101 NE 162, 
49 LRANS 922. 

1. R. . Conway Co. v. Chicago, 
274 Ill. 369, 1138 NE 703 [rev 195 Ill. 
A. 313]. 

2. EK. F. Keating Co. v. New York, 
84 Misc. 561, 146 NYS 222; Bristol 
Malo wit ae 146 Tenn. 205, 240 SW 

[a] Sufficiency of notice.——writ- 
ten notices that the work is unsatis- 
factory and dilatory, and that the 


village will take possession and com-. 
are amply suffi-| 


plete the contract, 
cient. Faillace v. Mamaroneck, 207 
App. Div. 1438, 202 NYS 115. 


8. Burke Constr.'Co.'v, Texarkana | 


Impr. Pav. Dist. No. 20, 161 Ark. 433, 
256 SW 850; Bristol v. Bostwick, 146 
Tenn. 205, 240 SW 774, 

4. Burke Constr. Co. v. Texarkana 
Impr. Pav. Dist. No. 20, 161 Ark, 433, 
256 SW 850; Powers Regulator Co. v. 
Taylor, 225 Mass, 
Federal Heating Co. v. Buffalo, 
Mise, 121, 163 NYS 336 


99 


Asphalt Pav. | 


292, 114 NE 356;) 


[mod on} 


other grounds 182 App. Div. 128, 170 


NYS 515]; Milbank v. Western Sure- 
ty Co., 21 S. D. 261, 111 NW 561. 

5. Burke v. Ft. Smith Impr. Pav. 
Dist. No. 5, 120 Ark. 435, 179 SW 
654; Federal Heating Co. v. Buffalo, 
99 Misc. 121, 163 NYS 336 [mod on 
other grounds 182 App. Div. 128, 170 


NYS 515]. 


6. Burke Constr. Co. v. Texarkana 
Impr. Pav. Dist. No. 20, 161 Ark. 433, 


256 SW 850. 
[a] Imterest, on the cost of com- 


pleting the improvement in excess of 
the contract price from the date of 


the breach of the contract to the date 
of ‘the judgment, is not allowable 
where. the delay in completing the 
work resulted from the district’s own 
volition in not proceeding with: it 
sooner, aS it might have done, and 
the district has not in fact expended 
the money on which it is asking in: 
terest. Burke Constr. Co. v. Texar- 
kana Impr. Pav. Dist. No. 20, 161 
Ark, 433, 256 SW 850. 

7. Burke Constr, Co. v. Texarkana 
Impr. Pav. Dist. No. 20, supra; Burke 
v. Ft. Smith Impr. Pav: Dist. No. 5, 
120 Ark, 435, 179: SW 654; Powers 
Regulator Co. v. Taylor, 225 Mass. 
292, 114 NE 356; Powers v. Yonkers, 
114 Nv Y. 145, 21 NE 132; Federal 
Heating Co. v. Buffalo, 99 Misc. 121, 
163 NYS 336 [mod on other grounds 
182 App. Div. 128, 170°NYS 515]; 
E. F, Keating Co. v. New York, 84 
Misc, 561, 146 NYS 222; Bader v. 
New York, 51 Misc. 358, 101 NYS 
351; Poe v. Brevard; 174 N. C. 710, 
94 SE 420. 

8. Burke Constr. Co. v. Texarkana 
Impr. Pav. Dist, No. 20, 161 Ark, 433, 
256 SW 850. F 

9. Burke Constr. Co. v. Texarkana 
Impr. Pav. Dist. No. 20, supra; Au- 
burn v. State, 170 Ind. 511, 83 NE 997, 
84 NE 990; Fergus Falls v. Illinois 
Surety Co., 112 Minn, 462, 128 NW 
820; New York v. Duffy, 129 Misc. 
251, 221 NYS 247; Federal Heating 
Co. v. Buffalo, 99 Mise. 121, 163 NYS 
336 [mod on other grounds 182 App. 
Div. 128, 170 NYS 515], 

[a] Under original ordinance.— 
Where’ a contract is abandoned, a 
new contract for completion of the 
work may be let under the original 
hie cpa Kemper v. King, 11 Mo. 

[b] Contract let several years 
after abandonment.—Where a new 
contract.is not let until a number of 
years after abandonment of the old 
one, it will not be considered a re- 
letting or continuance of the original 
contract. Ferdinand v. New York, 
13 NYS 226. i 
Necessity or propriety of readver- 
tising for bids see supra § 2502. ; 
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signee to take steps, by contract or otherwise, to 
complete the work,!° and, instead of exercising its 
option to do so, it may pursue its ordinary common- 
law remedies for breach of contract.11 When a con- 
tract is forfeited, the right of the municipality 
to complete the improvement is not limited to the 
ground upon which it was declared forfeited,!? but 
extends to all matters necessary to the performance 
of the contract according to the plans and specifica- 
tions;** including the making perfect of anything 
left imperfect by the contractor.14 The contractor, 
when the cost is to be charged to him, cannot object 
to the methods adopted by the city in carrying on 
the work,’ or, if such right is secured to him by 


the contract, his failure to object. to the methods 


followed, when informed of each step taken, will be 
a waiver of his right.1¢ However, the municipality 
will not be credited for an increase in cost occa- 
sioned by using better material than the contract 
ealled for17 Under the provisions of some con- 
traets or statutes, the municipality, on completing 
the work, may take over and use tools and mate- 
rials of the contractor on the ground,!® and where 
it does so it is liable to the contractor for the 
value thereof ;!® but under some circumstances the 
city, by making use of its property in the condi- 
tion in whieh the contractor left it, is deemed not 
voluntarily to accept the work done by him so as to 
become obligated to pay therefor.”° 

' A board or commission which, with the approval 
and consent of the legislative body of the city, 
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takes over the work and undertakes to complete it, 
is not required, under the statute, to obtain the fur- 
ther consent of the legislative body of the city when- 
ever it finds it necessary to employ some person or 
purchase or hire some tool or machine,” provided 
the amount involved is less than a prescribed sum.?? 

Completion by surety) The municipality may?® 
and should** pay a surety of the contractor for com- 
pleting the work at its request on the default of the 
contractor; but it is not bound to allow the surety 
to complete the work where, under the contract, it 
has reserved a right to contract for the completion 
of the work in the manner prescribed by law.2> A 
surety taking over and completing work is under a 
duty to use reasonable and good faith to do so at 
minimum cost,2* and to account to the contractor for 
the difference between the cost and the amount re- 
ceived from the city;?7 it cannot escape this duty 
by letting the contract to a construction company 
for an arbitrary sum.”* 

A receiver appointed to complete the work is en- 
titled to receive from the city the entire proceeds 
of the contract,?® less the amount previously paid 
the contractor®® ‘and the amount which the contract 
provides shall be retained by the city for a specified 
period of years for the purpose of keeping the 1m- 
provement in repair.*? 

[§ 2600] i. Extra Work or Compensation**—(1) 
In General. A municipality may, in its discretion, 
pay a claim for additional work or increased cost 
which it is under a moral, although not legal, obliga- 


10. Burke Constr. Co. v. Texar-|145, 21 NE 132, unauthorized improvements on. its 
kana Impr. Pav. Dist. No. 20, 161 13. Powers v.. Yonkers, supra. property, and’ therefore did not, by 
Ark. 433, 256 SW 850; State v. In- 14. Powers v. Yonkers, supra. proceeding to make use of the prop- 
dianapolis, 188 Ind. 685, 123 NE 405; 15. Milwaukee y. Shailer, 84 Fed.|/erty in the condition in which 
Kennett v. Katz Constr. Co., 273 Mo.| 106, 28 CCA 286; Camden v. Ward, 67| plaintiff left it, obligate itself by 


279, 202 SW 558. 


11. Burke Constr, Co. v. Texar- 
kana Impr. Pay. Dist. No. 20, 161 
Ark. 483, 256 SW 850; Seaside v. 


Randles, 92 Or. 650, 180 'P 319. 

[a] Matters not constituting ex- 
ercise of option.—Under a contract 
entitling a paving district to com- 
plete the work and recover the dif- 
ference between the cost and the 
contract price on abandonment by 
contractor, the district did not elect 
to proceed under such provision so 
as to be precluded from suing for 
damages for breach without comple- 
tion of the work, by giving the con- 
tractor’s surety notice that the con- 
tractor was not proceeding with the 
work, by putting streets into condi- 
tion so ‘they could be used ‘by the 
public, and by making a demand for 
equipment used by the contractor, 
where such demand was for: only a 
part of the equipment and the equip- 
ment was’ voluntarily turned baek to 
the company, and where suits against 
the district operated to prevent the 
election. to proceed under such. pro+ 
vision of the contract from becom- 
ing effective had the board sought to 
make it final. -Burke Constr. Co. v. 
Texarkana Impr. Pay. Dist. No. 20, 
161 Ark, 432, 256 SW 850. ‘ 

{[b]. Evidence and damages.—(1 
“Upon: the contractor’s failure to 
comply with its contract, the meas- 
ure of the city’s right of recovery 
was whatever amount in excess of 
the contract price might be shown by 
the best obtainable evidence, was 
necessary: to complete the work in 
accordance with the _ obligation,” 
Kennett v. Katz Constr, Co., 273 Mo. 
279, 290, 202 SW 558, (2) “Proof of 
the performance by the city of the 
uncompleted work does not. consti- 
tute a condition precedent to its right 
of recovery.” Kennett v. Katz Con- 
str. Co.,:supra. 


N..J. :'568,, 52, A 392. 

[a] Cost of work lessened.—The 
contractor cannot properly complain 
because different construction meth- 
ods were used, where: the course les- 
sened the actual cost of the work. 
Rowe v. Peabody, 207 Mass. 226, 93 
NE 604. 

16. Camden: v. Ward, 67 N. J. L. 
558, 52 A 392; 

17. Poe v, Brevard, 174 N. C. 710, 
94 SE 420. 

18. Quartaroli v. Sonoma, 18 Cal. 
A, 400, 123 P 5383; and.cases infra 
note 19. 

19. Elgin v. Joslyn, 36 Ill. A, 301 
[aff 136 Ill. 525, 26 NE 1090]; Poe 
v., Brevard, 174 N. C. 710, 94 SE 420; 


cuannn vy. Lancaster, 233 Pa. 194, 
20. Ketterman Vv Ida — Grove, 


(Iowa) 120 NW 641, 

[a] Foundation walls for unau- 
thorized improvements.—‘“‘As to the 
second count, in which _ plaintiff 


asked recovery for the value of the} 


work done in excavating for the 
foundation and laying the foundation 
walls, it is sufficient to say that the 
city had undoubted authority to re- 
fuse to allow plaintiff to proceed, 
when it -became apparent that his 
purpose was to erect a building not 
such as designated by the city coun- 
cil, and that by proceeding to erect 
a building on the foundation walls 
the city did not voluntarily accept 
the benefit of the work done by the 
plaintiff ,in such sense as to become 
bound to pay the reasonable value 
thereof, 
a wholly unauthorized construction 
on the property of the city, preclude 
it from erecting a building upon 
such property in the condition in 
which it was left by the plaintiff 
after the abandonment of his unau- 
thorized work. The city had no op- 
tion with reference to the acceptance 


12. Powers v. Yonkers, 114. N. Y.lof, or refusal to accept, plaintiff’s 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


The plaintiff could not, by! 


implied contract to pay for the work 
already done.” Ketterman vy, Ida 
Grove, (Iowa) 120 NW 641, 642. 

21. New York v. Davis, 7 F. (2d) 
566. : 

22. New York vy. Davis, supra. 

23. Powers Regulator Co. v. Tay- 
lor, 225 Mass, 292, 114 NE 356: 

24. O’Rourke Engineering Constr. 
Co. v. New York, 140 App. Div. 498, 
125 NYS 664 [rev 65 Mise. 320, 121 
NYS. 917]. z 

{a] Effect of prior litigation.— 
That the contractor or his assignee 
had instituted suit against the city 
for wrongful abrogation or annul- 
ment of the contract and for a bal- 
ance apparently involving part of the 
fund claimed by the contractor’s 
surety does not prevent such surety, 
which completed the work, from 
litigating in its own right its demand 
against the city to recover the unpaid 
balance due on the contract. Wells 
v. Philadelphia, 270 Pa. 42, 112 A 867. 

Priority between surety and la- 


borsrs or materialmen see _ infra 
§ 5. 

25. New York v. Duffy, 129 Misc. 
251,,221 NYS 247. 

26. Lion Bonding, etc, Co: v. 
O’Kelly, (Tex. Civ. A.) 221 SW 1115: 

27... Luion .. Bonding, . ete; Co; v; 
O'Kelly, supra. 7 

28. Lion Bonding, etc, Co. v. 
O'Kelly, supra. 

29. Aitna Trust, ete., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NE 421, 
123 NE 353, 125 NE 213. 

30. Attna Trust, etc., Co. v. Nack- 
enhorst, supra, 

31. Aitna Trust, etc., Co. 


v. Nack- 
enhorst, supra. : 
‘32. Damages for: 
Breach of contract by municipality 
causing loss or expense see supra 
§ 2575. 
Diminution of work see supra § 2575. 
Fraudulent representations of quan- 
tity of work see supra § 2532. 


a. ae ly 
A 
av z ey 
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tion to pay,** but not one which it is under no legal 
or moral obligation to pay.** A municipality 1 is obli- 
gated to pay a contractor for a municipal improve- 
ment for extra or additional work or materials per- 
formed or furnished by him under e¢ertain circum- 
stances,®> as where such additional work or materials 
come within contract provisions relating thereto,?* 
or extra work is performed at the direction of prop- 


33. Cunningham v. Dunlap, 242 
Pa vs ate 89) A £29} See State v. 
Hunk. £05 Orestes Pii5so2e - 209 
P 1138, 25 ALR 625 (discussing the 
point). 

{a] Damages for withholding pay- 
ment after assumption thereof. 
“While there were legal objections to 
the plaintiffs’ claim for payment for 
extra work not covéred by the writ- 
ten contract there was a moral obli- 
gation on the part of the city to pay 
it which became a legal obligation 
when its payment was assumed and 
directed in the manner provided by 
law, and for its unjustifiable deten- 
tion after that time the plaintiffs 
were entitled to compensation.” 
Cunningham v. Philadelphia, 245 Pa. 
181, 184, 91 A 233. 

34. Longstreth v. Philadelphia, 
245 Pa. 233, 91 A 667; Cunningham 
v. Dunlap, 242 Pa, 341, 89 A 129. 

Work covered by contract see infra 
note 46 [al]. 

35. U. S—wWood v. Ft. Wayne, 119 
U. S. 312, 7 SCt 219, 30 L. ed. 416. 

Cal.— Keating Vv. Edgar, 3 P 594. 

Ill.—Reinforced Concrete Pipe Co. 
v. Momence, 208 Tll. A. 423. 

Iowa.—Capitai City Brick, etc., Co. 
v. Des Moines, 152 Iowa 354, 182 NW 
188. 

’ La.—Shea v. New Orleans Sewer- 
age, etc., Bd., 124 La. 299, 50 S 166; 
White Vv. New Orleans, 15 La, Ann. 


Sites. —Allen y. Melrose, 184 Mass. 
1, 67 NE 1060. 

Minn.—O’Dea v. Winona, 41 Minn. 
424, 43 NW. 97. 

Mo.— Steffen v. St. Louis, 135 Mo. 
44, 36 SW 3 

N. Bt Gagood Constr Cor lay, 
Claremont, 81 N. H. 29, 122 A 346. 

N. J.—Vanderbeck v. Jersey City, 
29 N. J. L. 441. 

N. Y¥.—Ryan v. New York, 159 App. 
Div. 105, 143 NYS 974; National Bank 
of Commerce v. Watervliet, 97 Misc. 
121, 160 NYS 1072 [aff 178 App. Div. 
944 mem, 164 NYS 1103 mem]. 

Oh.—Portsmouth v. Nicola Bldg. 
Co., 106 Oh. St. 550, 140 NE 174. 

Okl.—Oklahoma City v. Derr, 109 
Okl. 192, 235 P 218. 

Or. —Murphy v. Albina, 20 Or. 379, 
26 P 234. 

S. D.—Ward v. De Smet, 208 NW 
770. 

Tex.—Sherman v. Connor, (Civ. A.) 
72 SW 238, 

Va.—Richmond vy. Smith, 119 Va. 
198, 89 SE 123; Richmond vy. Burton, 
115 Va. 206, 78 SE 560. 

Wash. —Wright v. Tacoma, 87 
Wash, 334, 151 P 837; International 
Contract Co. v. Tacoma, 79 Wash, 311, 


140 P3738. 

Wis.—Hasbrouck v. Milwaukee, 21 
Wis. 217. 
’ [a] An allowance for delay to a 


contractor for the construction of a 
sewer, occasioned by the necessity 
of removing extra filling placed on 
the line of work by preceding grad- 
ing contractors, does not constitute 
a defense to the contractor’s right to 
recover for the extra work in remov- 
ing the same. Thilemann_ v, New 
York, 82 App. Div. 1386, 81 NYS 7738. 

36. Reinforced Concrete Pipe Co. 
v. Momence, 208 Ill. A. 423; Capital 
City Brick, ete., Co. v. Des’ Moines, 
152 Iowa 354, 132 NW 188; Degnon 
Contracting Co. v. New York, 235 
N. Y. 481, 1389 NE 580; Portsmouth Vv. 
Nicola Bldg. Co., 106 Oh. St. 550, 140 


NE 174, 
~ "37. ' U. S.—Wood v. Ft. Wayne, 119 
U. S. 312, 7 SCt 219, 30 L. ed. 416. 


Cal.—Keating v. Edgar, 2 Cal. Un- 
sic Cas. 289, 3 P 594, 

Tll.—Roemheld v. Chicago, 131 Ill. 

A. 76 [aff 231 Ill. 467, 83 NE 291]; 

Chicago v. McKechney, 91 Ill. A. 442. 


Iowa.—Slusser vy. Burlington, 47 
Iowa 300. 

La.—White v, New Orleans, 15 La. 
Ann, 667. 


Mass.—Allen v. Melrose, 184 Mass. 
1,67 NE 1060. 

Minn.—O’Dea v. Winona, 41 Minn. 
424, 48 NW 97, 

Mo.—Steffen v. St. Louis, 135 Mo. 
44, 36 SW 31. 

N. J.—Vanderbeck v. Jersey City, 
29 N. J. L. 441. 

N. Y.—Mulholland v. New York, 
113 N. Y. 631, 20 NE 856; Fleming 
v. Suspension Bridge, 92 N. Y. 368; 
Kingsley v. Brooklyn, 1 Se rN pe 
200, 7 AbbNCas 28. [aff 5 AbbNCas 
111; Messenger v. Buffalo, 21 N. Y. 
196; Litchfield Constr. Co. v. New 
York, 216 .App. Div. 517, 215 NYS 
450; Odell v. New York, 206 App. Div, 
68, 200 NYS 705 [app dism 237 N. Y. 
564 mem, 143 NE 744 mem (aff 238 
N. Y. 623 mem, 144 NE 917 mem)]; 
Meads v. New York, 191 App. Div. 
365, 181 NYS 704; Ryan v. New York, 
179 App. Div. 181, 166 NYS 575; 
Merrill-Ruckgaber Co. v. New York, 
160 App. Div.! 518; 445 NYS 1577; 
Uvalde Asphalt Pav. Co. v. New York, 
154 App. Div.’ 112, 138 NYS 1029 
[aff 211 N. Y. 560 mem,’105 NE 1100 
mem]; Thilemann v. New York, 82 
App. Div. 136, 81 NYS 773; Murphy 
i a 45 App. Div. 621, 60 NYS 

Or.—Murphy v. Albina, 20 Or. 379, 
26 P 234. 

Tex.—Sherman vy. Connor; (Civ. A.) 
72 SW 23 

Va.—-Richmond v. Burton, 115 Va. 
206, 78 SE 560. 

[a] Protection work.— Where .a 
contractor in building a harbor con- 
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.|mem)]; 


structed protection work under the. 


direction of the city engineer and]: 


harbor committee whose business. it 
was to oversee and direct the best 
execution of the contract, and it was 


necessary to the economical building | 


of the harbor, the city should pay 
the reasonable cost of the protection 


work. Hasbrouck v, Milwaukee, 21 
Wis. 217. 
[b] Authority of particular offi- 


cers.—(1) The directors of public 
works of a city may order .extra 
work done which is clearly inciden- 
tal to the general work, and which 
has been recommended by the engi- 
neer in charge after the cost thereof 


{ 


has been ascertained by an under-’ 


standing with the contractor, Jona- 
than Clark, etc., Co. 
217 Pa. 46, 66 A 154. (2) A provision 
in a city’s contract for the construc- 
tion of a sewer limiting the authority 
of its engineer with reference. to 
extra work means additional work 
required in the performance of the 


contract, and not to work arising out |, 


of and entirely independent. of the 
contract, and hence the engineer was 


v. Pittsburgn, | 


not thereby. deprived of authority to, 


agree to pay for extra excavation 


made necessary by the character of, 


the soil. 
Va. 206, 78 SE 560. 

88. Chicago v. Duffy, 218 Ill. 242, 
75 NE 912; Odell v.. New York, 206 
App. Div. 68, 200 NYS 705 [app dism 


Richmond v. Burton, 115) 


237 N. Y. 564 mem, 143 NE 744 mem’ 
(aff 238 N. Y. 623 mem, 144 NE 917, 


mem)]; -Nelson_ v. Eau Claire, 
Wis. 387, 185 NW 168. 
39. M. I, Ryder: Bldg.' Co, v. Al- 


175) 
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erly authorized municipal officers,?’ or is rendered 
necessary by their fault or negligence,** or by de- 
fects*® or changes*® in the plans and specifications. 
On the other hand, the contractor may not be en- 
titled to recover extra compensation, or compensa- 
tion for extra work, under some cireumstances,** 
as where he. has voluntarily performed work not 
called for by the contract,*? or has performed work 


176 NYS 


bany, 187 App. Div. 868, 
Derr, 109 


456; Oklahoma City v. 
Ok1. 192,235 P2718. 

Alleged defects for which munici- 
pality not liable see infra text and 
note 52. 

40. Odell v. New York, 206 App. 
Div. 68, 200 NYS 705 [app dism 237 
N.Y. 564 mem, 148 NE 744 mem 
(aff 238 N. Y. 623 mem, 144 NE 917 
Portsmouth v. Nicola, Bldg. 
Co., 106 Oh. St. 550, 140 NE 174; 
McHugh v. Tacoma, 76 Wash. 127, 135 
P 1011 (radical change). See State 
vy. Funk, 105 Or. 134, 199 P 592, 209 
Peres, 2B ALR 625 (discussing the 
point); Kieburtz v. Seattle, 84 Wash. 
196, 146 P 400 (recognizing the rule 
as ‘applicable where the contract is 
for a lump price and a radical or 
material change of plan increased 
the cost of performance). 

[a] Change of payment line.—(1) 
As has been stated, under some con- 
tracts payment is to be made for 
work as if done to certain prescribed 
lines, regardless of whether or not 
work is actually done to such lines. 
See'supra-§ 2577. (2) Where the 
lines are changed by the engineer, 
payment is to be made to the lines 


as changed. Barker v. New York, 
242 Fed. 350, 155 CCA 126. 

[b] A provision that the contrac- 
tor shall make no claim for extra 
work does not apply to work arising 
from changes in the plans and speci- 
fications. Dwyer v. New York, 77 
App. Div. 224, 79 NYS. 17. 

Changes not rendering municipality 
liable see infra note 47 [c]. 

41. Ga.—Decatur v. Jaudon, 136 
Ga. 854, 72 SE 351. 

Mo.—Likes v.. Rolla, 184 Mo. A, 
296, 167 SW. 645. ; 

N. J.—Waterworks Equipment .Co. 
JT gaat 96 N. J. Eq. 520, 126 A 

N. Y.—Hart v. New York, 201 Nu, 
45, 94 NE 219. 

Pa.—O’Rourke ve Bhite deve nies 13 
Pa, Dist. 379, 80 Pa. Co. 

Wash. Lang i, Saher 33 Wash. 
458, 151 P 820; First Nat. Bank v. 
Seattle, 71 Wash. 122, 127 PB 837. , 

See also cases infra notes 42—49. 

[a] Payment in tax bills.—Under 
a contract providing that all work 
done thereunder shall be paid for in 
tax bills, and that in no event is the 
city to be held liable therefor, the 
city cannot be held personally liable 
for extra work provided for in the 


contract. Likes v. Rolla, 184 Mo. A. 
296, 167 SW 645... 
42. Ill.— West Chicago Park 
Comrs. y. Kincade, 64 Ill. A. 118. 
La.—Shea v. New Orleans Sew- 
cane etc.,, Bd., 124 La. 299, 50 .$ 
166. 


Mich.—Davies. v. Hast Saginaw, 66 
Mich, 37, 32 NW 919. 


N. Y.—O’Brien v. New York, 65 
Hun 112, 19 NYS 793; In re Wood, 
51. Barb, 275, 


Oh.—MeGowan Co. v. Portsmouth, 
106 Oh. St. 629, 140 NE 171. 

Or.—Palmberg v. Astoria, 112 Or. 
353, 1228 P 107, 229 P 380. 

Tenn.—McHwen v. Nashville, (Ch. 
A.) 86-SW 968. 


Ont.—Green .v. Oxford, 16 Ont. 
A, 4. 
{a]. Repairing road for. conven- 


jence.—A contractor for a sewer, who 
repairs a road for his own conven- 
ienece, and not by order of the city, 
cannot recover from the city the cost 


thereof. Shea v. New Orléans Sew- 
Sree, etc., Bd, 124 La. 299, 50 g 
166. 
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at the direction, or with the consent or permission 
of, or under an agreement with, an officer not au- 
thorized to bind the municipality,*® or the claim 
springs from or is connected with a contract which 
is invalid,‘ or the work in question was necessi- 
tated by the acts of the contractor after the contract 
was let,*® or is included in, or necessarily incident 


43. Cal.—J. M. Griffith Co. v. Los 
Angeles, 6 Cal. Unrep. Cas. 119, 54 
P 383; Contra Costa Constr. Co. v. 
Daly City, 48° Cal. A. 622;°192'P 178: 

La.—O’Hara v. New Orleans, 30 
Toa, an, 252. 

Mass.—Boston Electric Co. v. Cam- 
bridge, 163 Mass. 64, 39 NE 787. 

Mo.—Leathers v. Springfield, 65 
Mo. 504. 

N. .Y.—Bunting Bull Co.’ v. Mt. 
Vernon; 217 N. Y. 510, 112 NE 442; 
Peo. v. Snedeker,- 182 N. Y. 558, 75 
NE 1133 [aff 106 App. ,Div. 89,. 94 
NYS 319]; M. L. Ryder Bldg. Co. v. 
Albany, 187-App. Div. 868, 176 NYS 
456; Horgan v. New York, 21 App. 
Div. 405, 47 NYS 580; Dillon y. Syra- 
cuse,' 5 Silv. Sup. 575, 9 NYS 98; 
Del Genovese v. New York, 55 N. Y. 
Super. 397, 18 NYSt 392; Arthur J. 
Rieser Co., Inc. v. New York, 84 
Mise. 69, 145 NYS 1017. 

Oh.—Murphy v. Albina, 22 Or. 106, 
29 P 353, 29 AmSR 578. 

Pa.—Brobst v. Reading, 236 Pa. 


627, 85 A 31; Farrell v. Coatesville 
Borough, 214 Pa.- 296, 63 A 742 
Booser y. Steelton Borough, 25 Pa. 
Co. 320. 
Tex.—Dallas v. Brown, 10 Tex. 
Civ, A, 612, 31 SW 298. 
Que.—Harris Constr. Co, v. Mon- 


treal, 24 Que. K. B. 330. ‘ 

[a] Engineers (1) charged with 
the superintendence of public works 
are not agents, but only salaried 
employees; they cannot bind the city 
by ordering, without legal authority 
in writing, changes or increases in 
the works intrusted to them. Harris 
Constr. Co. v. Montreal, 24 Que, K. B. 
330. (2) Where a municipal con- 
tract contains provisions requiring 
the contractor to carry out changes 
or alterations in details if decided on 
by the engineer, “if duly authorized,” 
and another clause provides that 
“the engineer in charge of said work 
shall not have authority to order any 
extra work unless he is first author- 
ized to order the same by resolution 
of the common council,’’ the city is 
not rendered liable for extra work 
ordered by such engineer, in the ab- 
sence of such a resolution. Bunting 
Bull Co, v. Mt. Vernon, 217 N.. Y. 510, 
112 NE 442. (3) Where a contract 
for a pipe line provided for payment 
for extra work according to a pre- 
arranged schedule of prices only if 
authorized by resolution of the board 
of trustees, a promise by the city 
engineer in charge of the work to 
the contractor that the city would 
make a fair settlement for certain 
extra work is not binding on the city, 
since it was beyond the authority of 
the engineer under the contract. 
Contra Costa Constr, Co. v. Daly 
City, 48 Cal. A. 622, 192 P 178, 

[b] Architect. — Where a_ con- 
tractor, constructing a building for 
a city, the basement floor to be at a 
certain height above sea level, asked 
the city architect what grade he 


needed for the building, and the ar-, 


chitect gave a grade which was fif- 
teen inches higher than that required 
by the contract, the contractor can- 
not recover for the additional fill re- 
quired, the architect having no au- 
thority to contract for extras or to 
modify the contract in material mat- 


ters. M. L. Ryder Bldg. Co. v. Al- 
mean 187 App. Div. 868, 176 NYS 
45 

[c] Acceptance of the improve- 


ment by the city does not imply an 
agreement to pay for extra work 


ordered by an unauthorized official. 


MUNICIPAL CORPORATIONS 


lated price,*® or 


tion,*® especially 


Zottman v. San Francisco, 20 Cal. 96, 
81 AmD 96; Boston Electric Co. v. 
Cambridge, 163 Mass. 64, NE 
787; Murphy y. Albina, 22 Or. 106, 
29 P 353, 29 AmSR 578. 

44. Hart v. New York, 201 N. Y. 
45, 94 NE 219. 

45. International Contract Co. v. 
Seattle, 70 Wash. 504, 127 P 115. 

46. U. S.—O’Reilly v. Cambridge, 
279 Bed. 961, 

La.—Shea v. New Orleans Sewer- 
age, etc., Bd., 124 La. 299, 50 S 166. 

Mich.—Rens y. Grand Rapids, 73 
Mich. 237, 41 NW 263. 

Mo.—American Contracting Co. v. 
Norton, 253 SW 372. 

N. Y.—Peterson y. New York, 205 
N. Y. 323, 98 NE 501:~Crocker v. 
Buffalo, 90 N. Y. 351; M. L. Ryder 
Bldg. Co. vi Albany, 187 App. Div. 
868, 176.NYS 456; L. FE. Bannon 
Plumbing, etc., Co. v. Kingston, 166 
App. Div. 397, 151 NYS 1031; Abells 
v. Syracuse, 7 App. Div. 501, 40 NYS 
233; Palladino v. New York, 56 Hun 
565,10 NYS 66 [aff 125 N. Y. 7338, 26 
NE 757]. s 

Pa.—Cunningham vy. Dunlap, 242 
Pa. 341, 89 A 129; Brobst v.. Reading, 
236 ‘Pa, 627, 85 A 81. 

R. I.—Callan vy. Peck, 37 R. I. 227, 
91 A 34, 

Wash.—Wade _ vy. Tacoma, 131 
Wash. 245, 230 P 99; McHugh v. Ta- 
coma, 76 Wash. 127, 136 P 1011. 


Wis.—Thomsen v. Kenosha, 165 
Wis. 204, 161 NW 735. 

ARI whale v. Orford, 16 Ont. 
A. 4, 

[a] Applications of rule.— (1) 


Where the contract for city sewers 
provided that the cost of drop pipes 
in manholes shall be included in the 
lump price paid for the manholes, 
the contractor , cannot properly 
charge extra’ for such drop pipes. 
Shea v. New Orleans Sewerage, etc., 
Bd., 124 La. 299, 50 S 166. (2) The 
cost of lumber used by a Sewer con- 
tractor in making the forms for the 
required masonry work is included 
in the price paid for the masonry 
work, and the city is not liable there- 
for as an extra. Shea v. New Or- 


leans Sewerage, etc., Bd., supra. 
[b] Construction of contract.— 
(1) “In reaching a conclusion upon 


whether the minds of the parties 
could have met on the point whether 
the work claimed for was included 
in or covered by the contract, the 
intent and object of the parties and 
the result to be accomplished by the 
contract is to be taken into consider- 
ation.” James Pilkington Co. v. New 
York, 211 App. Div. 558, 565, 207 NYS 
118. (2) A contract to remove all 
dirt and filth from the paved streets 
and alleys of a city and each and 
every portion of them during a stated 
period must be construed, in view of 
the object to be effected, to extend 
to such paved streets as at any time 
during the contract period exist in 
the city, and the contractor is not 
entitled thereunder to additional 
compensation for removing dirt dur- 
ing such period from streets. paved 
after the date of the execution of 
the contract. Crocker v. Buffalo, 90 
Ne. 35.1, 

[ce] Lack of authority to pay.— 
(1) “There is no authority in coun- 
cils to direct extra payment for any 
work or materials which are included 
in a written contract with the city. 
For what is done under such con- 
tract the contractor can receive from 
the municipal treasury only what the 
contract stipulates is to be paid to. 


precluding extra compensation therefor. 
that work proves more expensive than was antici- 
pated, owing to unforeseen obstacles or conditions, 
does not entitle a contractor to extra compensa- 
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to, that which he has agreed to perform for a stipu- 


comes within a contract provision 
47 The fact 


where it is provided in the contract 


him, and councils cannot give him 
more.’ Cunningham y. Dunlap, 242 
Pa, 341, 245, 89 A 129. (2) Where 


the contractor has been fully paid 


for all the work called for by the 


contract, and has done nothing addi- 
tional, an ordinance awarding him 
additional compensation is invalid. 
Longstreth y. Philadelphia, 245 Pa. 
2337 91s A 1667... (3) 4.-A,- contractor, 
under the terms of such a contract as 
this, is bound t scertain for him- 
self the amount of labor and ma- 
terial required to complete the con- 
tract, . and, having failed to do 
so, the city, acting as the agent of 
the property owners, has no power 
at their expense to relieve him by 
paying the excess over the estimated 
cost under the guise of extras, when 
in fact the whole work was_ fully 
embraced and covered by the con- 
tract.” Wade v. Tacoma, 131 Wash. 
245, 252,.230 P 99. 

47. Barker v. New York, 242 Fed. 
350, 155 CCA 126;. Winona v. Jackson, 
92 Minn. 453, 100 NW 368; Voorhis 
v. New York, 62 N. Y. 498; Voorhis 
v. New York, 46 HowPr (N. Y.) 116; 
International Contract Co. v. Seattle, 
70 Wash. 504, 127 P 115. 

[a]. Action of elements.—Work 
necessitated by the action of the ele- 
ments is not extra’ for which the con- 
tractor is entitled to extra pay where 
it is provided in the contract that 
the contractor shall sustain, without 
claim against’ the city, all losses or 
damages arising from the action of 
the elements. International Contract 
Co. v. Seattle, 70 Wash. 504, 127 P 
115. 

{[b] Faults in land.—The contrac- 
tor is not entitled to extra pay for 
removing rock which fell into a tun- 
nel where the fall was occasioned by 
defects in the foundation of rock and 
the contract expressly provides that 
the contractor shall bear all losses 
resulting from the nature of the land 
being different from what was as- 
sumed or expected. Barker vy. New 
York, 242 Fed. 350, 155 CCA 126. 

[c] Authorized change of grade.— 
A contract provision, that the city 
may make changes in lines and 
grades and that the contractor shall 
be paid the contract price for the 
additional work and materials re- 
quired by such changes, will be given 
effect where a change of grade is 
slight and reasonable, and the con- 
tractor will be held entitled to com- 
pensation for additional work and 
materials necessitated by the change, 
not as extras, but at the contract 
rate. McHugh v. Tacoma, 76 Wash. 
P27 0 he biee, VOL. 

48.. Ill.—Chicago vy. Duffy, 179 Tl. 
447, 53 NE 982; Chicago v. Weir, 165 
Ill. 582, 46 NE 725. 

Iowa, ’—McCauley v. Des Moines, 83 
Iowa 212, 48 NW 1028. 

La.—Shea vy. New Orleans Sewer- 
age, ete, Bd., 124 La. 299, 50.S 166. 

Mich.—Gartner-_ vy... Detroit,,. 131 
Mich, 21, 90 NW 690. 

Mo.—American Contracting Co. v. 
Norton, 253 SW 372. 

N. Y,—Kelly v. New York, 180 N. 
Y. 507, 72 NE 1144; Devlin v. New 
York, it ae Super. 337. 

Oh.—Benedict v. Cincinnati, 7 Oh. 
Dec. .(Reprint). 261, 2 CincLBul 33. 

Okl1.—Oklahoma City v. Derr, 109 
Okl.. 192, 196, 235 P 218. 

“The ‘contractor will not be re- 
lieved from the performance of a mu- 
nicipal contract, because he meets a 
situation incidental to the perform- 
ance of the contract that was not - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that all loss or damage arising from any unforeseen 
obstructions or difficulties which may be encountered 
in the prosecution of the work shall be sustained by 
However, where a municipal cor- 
poration by its own act causes work to be done by a 
contractor to be more expensive than it otherwise 
would be, according to the terms of the original con- 
tract, it is ordinarily liable to the contractor for 
the increased cost;°° but the act of a municipality 
in changing or eliminating a facility for performing 
the work, thereby rendering the performance of 
the work more expensive, does not render the mu- 
nicipality liable for the increased expense where 
it is not under any obligation to the contractor to 


the contractor.*® 


provide or maintain the facility.°* 


is not entitled to compensation for doing more work 


anticipated by him, although such 
unexpected situations may add ae 
expense in completing the work. 

S. v. Spearin, 248 U. S. 132, 39 get 
59, 63 L. ed. 166. The formation of 
the earth to be excavated may be 
different from that anticipated by 
the builder, and the contractor may 
find quick sand where he anticipated 
finding rock formation for the foun- 
dation of the structure to be built, 
but this does not change the rule. 
He must meet the performance of 
the contract at the cost he con- 
tracted for.” Oklahoma City v. Derr, 


supra. 

[a] Application of rule.—The ex- 
pense of top sheeting in a sewer 
trench to overcome a difficulty met 
with by the sewer contractor in the 
course of his work falls on him and 


not on the city. Shea v. New Orleans 


Sewerage, etc., Bd., 124 La. 299, 50 
S 166. 
[b] Under a constitutional pro- 


vision (1) prohibiting a city from 
giving extra compensation to a con- 
tractor, one who contracts to con- 
struct a sewer for a city is precluded 
from obtaining any compensation 
over the contract price for overcom- 
ing unexpected difficulties caused by 
the fact that rocks are encountered 
in the ground. Gisel v.~Buffalo, 15 
NYSt 561. (2) Also under such a 
provision, an agreement by a city to 
pay subway construction contractors 
the increase in the cost of labor and 
materials due to the war was invalid 
when without consideration. Mc- 
Govern v. New York, 234 N. Y. 377, 
138 NE 26, 25 ALR 1442. (3) Where 
a subway construction contract re- 
quired the contractors to build the 
road, and at all times keep upon the 
work a suitable supply of men, it 
was their duty to avert a strike un- 
less there was reasonable prospect 
that, without unreasonable delay, 
other labor could. be obtained at 
cheaper rates not less than the pre- 
vailing market rates, which con- 
tractors are required to pay by La- 
bor L. § 3; and, where, because of 
the war, labor could not be obtained 
at lower rates, the contractors in 
paying the wages necessary to settle 
a strike and keep the work in mo- 
tion merely did their duty, and there 
was no consideration for the city’s 
agreement to pay extra compensation 
if the contractors would pay the in- 
creased wages demanded by the work- 
men, McGovern v. New York, supra. 

49. Murdock y. District of Colum- 
bia, 22 Ct. Cl. (U. S.) 464; Dunn- v. 
New York, 205 N. Y. 342, 98 NE 495; 
Mairs v. New York, 52 App. Div. 343, 
65 NYS 160. 

50. Horgan v. New York, 160 N. 
Y. 516, 55 NE 204; James Pilkington 
Co. v. New York, 211 App. Div. 558, 
207 NYS 118; Mechanics’ Bank vy. 
New York, 164 App. Div. 128, 149 
NYS 784; Beckwith vy. New York, 
148 App. Div. 658, 133 NYS 202 [aft 
210 -N. :Y.* 5380 mem, -103' NE 1121 
mem]; International Contract Co. v. 
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[§ 2601] (2) 


The contractor 


Tacoma, 79 Wash, 311, 
MacDougall v. Penticton, 2027 Bo: 
401, 16 DomLR 436, 27 WestLR 713, 
6 WestWkly 478. And see Kieburtz 
v. Seattle, 84 Wash. 196, 146 P 400 
(recognizing the rule). 

[a] Construction of contract gen- 
erally.—“In determining whether or 
not the burden of the increased cost 
of the work should be borne by the 
contractor, the terms of the contract 
must be given a reasonable construc- 
tion.” James Pilkington Co. v. New 
eo 211 App. Div. 558; 565, 207 NYS 

[b] Use of sewers before comple- 
tion.—A provision in a contract for 
the construction of a sewer for a city 
that “the said commissioner shall 
have the right to connect any Sewer 
or sewers with the sewer herein de- 
scribed, or to grant permits to any 
person or persons to make connec- 
tions therewith at any time before it 
is finally completed,” is intended to 
permit connections to be made with 
the new sewer as the work pro- 
gresses thereon, and to avoid the 
unnecessary disturbance of streets, 
and the expense which would be 
caused, by making subsequent con- 
nections, and does not mean that the 
old sewers and the connections shall 
be put into actual use before the 
sewer is completed, and where the 
city puts the contractor to additional 
expense by reason of such wrongful 
use of the sewers before completion 
he may recover additional compensa- 


140 P_ 373; 


tion. Hart v. New York, 201 N, Y. 45, 
94 NE 219. 
[c] Agreement covering part of 


expenses.——An agreement between a 
eity and its sewer contractor, made 
during the progress of the work, and 
relating exclusively to expenses in- 
curred for pumping in the future, 
does not preclude him from recover- 
ing from the city past expenses and 
Subsequent expenses incurred for 
other purposes than for pumping. 
Shea v. New Orleans Sewerage, etc., 
Bd., 124 La. 299, 50 S 166. 

51. Baltimore City v. Poe, 132 Md. 
637, 104 A 3860; Odell v. New York, 
206 App. Div. 68, 200 NYS 705 [app 
dism 2387 N. Y. 564 mem, 143 NE 744 
mem (aff 238 N. Y. 623 mem, 144 NE 
917 mem)]. 

fa] Thus (1) in an action for a 
balance due on a municipal contract 
for the construction of a sewage 
pumping station, increased expense 
to the contractor in disposing of ex- 
cavated material because his dump- 
ing pier was moved by order of the 
city is not recoverable in the absence 
of any provision in the contract 
obligating the city to provide or 
maintain ways and means for as- 
sisting the contractor in disposing of 
the material. Baltimore City v. Poe, 
132 Md. 637, 104 A 360. (2) A con- 
tractor obligated to clean débris 
from a tunnel is not entitled to re- 
cover the additional cost rendered 
necessary by the elimination of cer- 
tain culverts shown on the contract 
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| than expected on the ground of alleged defects or 
misrepresentations in a plan where the plan does 
not purport to show the matter in question.®” 
hereinafter shown, compensation for work exceeding 
in quantity, but of the same general character as, 
that indicated by estimates, plans, or profiles may be 
recovered only at the contract rate and not as for 
However, where additional items are 
otherwise recoverable, the fact that their amount, 
plus the original contract price, exceeds the esti- 
mate does not preclude recovery.** 


As 


What Constitutes Extra Work. 


Within the meaning of the rules under considera- 
tion,®> extra work is work not required, included in, 
or contemplated by, the contract,*® but which is 
found to be necessary during the course of construc- 


drawings and which he had expected 
to use in cleaning the tunnel, where 
the culverts were designed to drain 
off the land on the high side of the 
aqueduct to the low side, and not to 
aid the contractor’ in cleaning the 
tunnel, and it does not appear that 
the municipality had knowledge, at 
the time the contract was entered 
into, of the contemplated use of the 
culverts by the contractor. . Odell v. 
New York, 206 App. Div. 68, 200 NYS 
705 [app dism 237 N. Y. 564 mem, 
143 NE 744 mem (aff 238 N. Y. 623 
mem, 144 NE 917 mem)]. 

52. Hart v. New York, 201 N. Y. 
45, 94 NE 219. 

[a] For example (1) a contractor 
who undertakes to construct a sewer 
for a city, and in the course of the 
work encounters a culvert requiring 
the construction of a syphon to pro- 
vide for the water running in the cul- 
vert, is not entitled to extra compen- 
sation on the ground that the plan 
for the sewer, in not showing the 
culvert, was a misrepresentation, 
where the only purpose to be served 
by the plan is indicated in a certain 
specification providing that the sewer 
and appurtenances were to be built 
of the materials, sizes, and dimen- 
sions, with the connections, on the 
lines, and on the grades, and in the 
manner shown on such plan, and such 
plan does not purport to show inter- 
secting sewers or culverts, and other 
specifications seem to indicate clearly 
that such intersecting lines may be 
encountered. Hart v. New York, 201 
N. Y. 45, 94 NE 219. (2) Also, where 
the plans on which a contractor based 
his bid for the construction of a 
sewer for the city of New York 
contain the letters “M. H, W.”’ with 
certain figures that mean the level 
of mean high water, and these figures 
were correct when referred to a cer- 
tain creek, which was the level com- 
monly adopted by engineers in that 
borough in construction work, and 
there is nothing in the plan to indi- 
cate that the figures did not refer to 
this ordinarily adopted basis rather 
than to the level in the meadows 
where the sewer was to be construct- 
ed, the contractor has no right to as- 
sume that they refer to the locality 
of the sewer, but if the data are not 
explicit he should make inquiries; 
and so cannot recover for extra work 
in doing more wet excavating then he 
expected, on the ground of the plan 
having misled him. Hart v. New 
York, supra. 


53. See infra § 2601. 

54. Oklahoma City v. Derr, 109 
Okl, 192,,235 P 218, 

55. See supra § 2600; infra §§ 


2602, 2608. 

56. Cal.—Gray v. Cotton, 166 Cal. 
130, 134 P 1145. 

Ill.—Roemheld v. Chicago, 23% Ill. 
467, 838 NE 291. 

Mo.—Allen v. Rogers,, 20 Mo, A, 
290. 

N. Y.—Molloy v. Briarcliff Manor, 
145 App. Div. 488, 129 NYS 929. 
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required by the contract is not extra work.*® 
contracts define ‘‘extra work’’ or ‘‘ 
as that which the contractor is required to perform 
or furnish and for which no definite price is fixed 
in the contract.°® Where plans, profiles, or estimates 
indicate a certain quantity of work to be done, but 
the quantity so indicated is approximate only and 
the contractor is required to make a personal ex- 
amination and take the risk of the quantity and 
extent of the work to be done, the fact that a larger 
quantity of work of the same general character is 
actually required does not entitle him ‘to treat the 


Pa.—Cunningham v. Dunlap, 242 
Pa. 341, 89 A 129. 

[a] Putting in expansion joints 
in a wood block pavement is “extra 
work.” U. S. Wood Preserving Co. 
v. New York, 138 App. Div. 841, 123 
NYS 538 [aff 207 N. Y. 747 mem, 101 
NE 1124 mem]. 

[b] Subcontract.—Where a _ sub- 
contractor contracted with a princi- 
pal contractor to do all excavation 
and back-filling necessary in the con- 
struction of sewers, the principal 
contractor “‘to do all necessary pump- 
ing and cribbing,’ excavations by a 
subcontractor incident to the work 
of pumping and cribbing is extra 
work not covered by the contract, 


Gray v. Cotton, 166 Cal, 130, 134 P 
1145. 
57. Roemheld v. Chicago, 231 fl. 


467, 838 NE 291, Laff,131) Il. A.; 76); 
Allen v. Rogers, 20 Mo. A. 290; Abells 
Hf ee CA Ne 7 App. Diy. 501, 40 NYS 
3 


fa] Iiustration.—Where in the 
course of the work of grading a 
street it is found necessary to build 
-a retaining wall to support an em- 
bankment, as the earth slope required 
by the contract would injure adjoin- 
ing property, whereupon the city au- 
thorities direct the contractor to 
construct the wall, the construction 
of the wall is extra work. Abells v. 
SYFSCHES, 7 App. Div. 501, 40 NYS 

3 


oo. 

[b] Work promptly required.—In 
order to save the contract a provision 
for extra work will be construed to 
mean such necessary work as might 
be promptly required without oppor- 
tunity tot a formal letting as re- 
quired by law. Allen v. Rogers, 20 
Mo. A. 290. 

. 58 Fullerton v. Des Moines, 147 
Iowa 254, 126 NW 159, 115 NW 607. 

59. McKallip v. Altoona, 265 Pa. 
192, 108 A 408; Coryell v. Dubois 
Borough, 226 Pa. 103, 75 A.25. See 
O’Reilly v. Cambridge, 279 Fed. 961, 
970 (‘any work which was required 
by the plans and specifications would 
not be ‘extra’ under the ordinary 
definition; but this term ‘extra exca- 
vation’ must be here defined as the 
parties intended to use it’ and it 
will be held to include certain work 
which the contract requires to be 
done but does not provide any price 
therefor unless it is included within 
the term “extra excavation’’). 

60. U. S.—O’Reilly v. -Cambridge, 
supra. 

N. Y.—Leary y. Watervliet, 222 N. 
Y. 337, 118 NE 849 [rearg den 223 
N. Y. 586 mem, 119 NE 1053 mem]; 
Sullivan v. Sing Sing, 122 N. Y. 389, 
25 NE 366. 

Or.—Inland Constr. Co. v. Pendle- 
ton, 116 Or. 668, 242 P 842. See 
Hayden v. Astoria, 84 Or. 205, 164 P 
729 (extra work conforming to the 
contract in its character and in the 
conditions under which it is done is 
to be compensated at the unit price 
specified in the contract, but where 
it is done under burdensome condi- 
tions not within the contemplation of 
the parties, damages adequate to com- 
pensate for the additional burdens 
should be added to the contract 


— 


Conversely an essential portion of the work 
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Some 
extra material’’ 


price), 
Pa.—Ruch v. New York City, 233 
Pa. 36, 81 A 891; Coryell v. 


Dubois 
Borough, 226 Pa. 103, 75 A 25. 

Wash.—Jahn Contracting Co, v. 
Seattle, 100 Wash, 166, 170 P 549; 
Kieburtz v. Seattle, 84 Wash. 196, 
146 P 400; International Contract Co, 
v. Tacoma, 79 Wash. 311, 140 P 373. 

[a] Illustration.—Where a city, 
on advertising for bids for a con- 
tract to construct certain dams, con- 
duits, ete., pursuant to filed plans 
and specifications, issues instructions 
to bidders which are accompanied by 
an estimate of the several amounts 
of work to be done, including an 
estimate of the rock excavation, and 
on the plans are lines designated as 
the “approximate rock line,’ but the 
instructions to bidders contain the 
Statement that the estimated quanti- 
ties in the accompanying estimate 
are to be treated as final quantities 
only for the purpose of making com- 
parison of bids, payments under the 
contract to be made according to the 
amount of work performed whether 
the same is greater or less than the 
estimated quantities, and the in- 
structions to bidders, the plans an 
specifications, and the successful bid, 
Show that the contractors are re- 
quired to take all responsibility for 
the work, to bear all losses resulting 
from the amount or character of the 
work or from the fact that the work 
done is different from what is ex- 
pected, and that the city is to have 
the right to make alterations in the 
plans, any increase or decrease in the 
total quantity of work to be done re- 
sulting from such alterations to be 
paid for or deducted, as the case may 
be, according to a schedule of prices 
stipulated in the proposal, and plain- 
tiffs, who are the successful bidders, 
make their bid after one of them has 
personally inspected the site of the 
dams and conduits, they having the 
same opportunity to make test holes 
as the city, and reciting in their bid 
the fact of such examination and that 
they fully understand the contract, 
plans, and. specifications, plaintiffs 
must be deemed to have taken all 
risks relating to the extent and 
amount of the rock excavation and, 
the total amount of rock excavation 
being considerably more than the 
quantity indicated by the estimates 
and plans, cannot recover from the 
city the alleged cost of removing 
such additional amount of rock in 
excess of the bid price for excavat- 
ing rock as stated in the proposal and 
contract. Leary v. Watervliet, 222 
N. Y. 337, 118 NE 849. 

61. Henderson vy. Louisville, 4 
KyL 437; Sullivan v. Sing Sing, 122 
N. Y. 389, 25 NE 366; Inland Constr. 
Co. v. Pendleton, 116 Or. 668, 242 P 
842; Ruch v. York City, 283 Pa. 36, 
81 A 891; Coryell v. Dubois Borough, 
226 Pa. 108, 75 A 25. 

62. Molloy v. Briarcliff:Manor, 145 
App. Div. 488, 129 NYS 929; Lentil- 
hon v. New York, 102 App. Div. 548, 
eet 897 [aff 185 N. Y. 549, 77 NE 
11 2 

63. U. S.—Atlantic City v. Warren 
Bros. Co., 226 Fed. 372, 141 CCA 202. 


v ne wit: %" 
Ne salt AN 


[§§ 2601-2602 — 


additional work as extra work and recover therefor 

at a higher rate than the contract price;®° he may 

recover for the additional work as regular work at 

the contract price where the price is on a unit basis 

for the work actually done,*! but he cannot recover 

any additional compensation where the contract 
' price is a lump sum.°®? 

[§ 2602] (3) Conditions Precedent to Payment or 
Recovery. Where it is so provided by contract or 
statute, the contractor cannot recover for extra work 
unless such work has been ordered, authorized, or 
contracted for in writing,®* or such requirement has 
been waived** by a municipal officer authorized te 


Tll.— Elgin v. Joslyn, 36 Ill. A, 301 
[aff 136 Ill. 525, 26 NE 1090]. 

Ind.—Huntington v. Force, 152 Ind.. 
368, 53 NE 443. y 

Kan.—Hutchinson v. White, 80 
Kan, 37, 101 P 458. 

Mass.—Millen v. Boston, 217 Mass. 
471, 105 NE 453; Cashman vy. Boston, 
190 Mass. 215, 76 NE 671; Stuart v. 
Cambridge, 125 Mass, 102. 

Mich.—Schneider v. Ann Arbor, 195 
Mich, 599, 162 NW 110. 

Mo.—Mullins vy. Kansas City, 268 
Mo. 444, 188 SW 193; Cook v. Cam- 
eron, 144 Mo, A. 137, 128 SW 269. 

N. J.—Condon y. Jersey City, 43 
N, J. L. 452. 

N. Y.—O’Brien v. New York, 139 
N. Y. 543, 35 NE 323; Molloy v. Briar- 
cliff Manor, 145 App. Div. 483, 129 
NYS 929; U. S. Wood Preserving Co. 
v. New York, 138 App. Div. 841, 123 
NYS 538 [atf 207 N. Y. 747 mem, 101 
NE 1124 mem]; Johnson y, Albany, 
86 App. Div. 567, 83 NYS 1002; Abells 
v. Syracuse, 7 App. Div. 501,40 NYS 
233. 

Oh.—Cincinnati v, Cameron, 33 Oh. 
St. 3: 


z 6. 
Pa.—Union Pav. Co. v. Philadel- 
phia, 263 Pa. 577, 107 “A 370; Mc- 
Manus y. Philadelphia, 201 Pa. 619, 
51 A 320; Brobst v. Albrecht, 19 Pa. 
Dist, 989. 

R, I.—Callan v, Peck, 37. RI. 227, 
91 A 34. 


Tenn.—Kreis v. Knoxville, 145 
Tenn, 297, 237 SW 55. 

Vt.—Douglass v. Morrisville, —89 
Vt. 393, 96° A STO. 

Va.—Richmond vy. Smith, 119 Va. 
198, 89 SE 123. 

Wis.—Thomsen vy. Kenosha, 165 
Wis. 204, 161 NW 735, 

Ont.—Brennan vy. Hamilton, 39 


Ont. L, 367, 12 OntWN 144, 37 Dom 
LR 144, 

[a] Facts held to show sufficient 
compliance with requirement.—Atlan- 
tic City v. Warren Bros, Co,, 226 Fed. 
372, 141 CCA 202 (authorization of 
extra work prior to beginning there- 
of, and written orders therefor prior 
to presentation and allowance “of 
claim); Richmond v. Smith, 119 Va. 
198, 89 SE 123. 

[b]. Written agreement as to price, 
—Under some contract or charter 
provisions there can be no recovery 
for extras unless the price therefor 
was agreed upon in writing before 
they were furnished. U. S, Wood 
Preserving Co. v. New York, 138 App. 
Div. 841, 123 NYS 5388 [aff 207 N, Y. 
747 mem, 101 NE 1124 mem]; Kreis 
v. Knoxville, 145 Tenn, 297, 237 SW 
55; Thomsen v, Kenosha, 165 Wis. 
204, 161 NW 735. 

64, Molloy v. Briarcliff Manor, 145 
App. Div, 483, 129 NYS 929; Callan 
Vv. Peck, 37 R. I. 227, 91 A 34; Doug- 
lass v. Morrisville, 89 Vt. 393, 95 A 
810; Douglass v. Morrisville, 84 Vt. 
302, 79 A 391; Park v. Milwaukee, 
180 Wis. 278, 192 NW 1012. 

[a] “A waiver may be inferred 
from an order to perform extra work 
under. such circumstances as_im- 
ported a promise to pay therefor.” 
Douglass v. Morrisville, 89 Vt. 393, 
427, 95 A 810. ; 

[b] Facts held to show waiver.— 


SE a ee see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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do so, or the municipality is estopped to assert 
noncompliance therewith,®* or the requirement is 
not applicable to the work in question;*” but where 
the facts and circumstances were such as to author- 
ize a written order for extra work and the contrac- 
tor was delayed by the refusal of the proper officer 
to give him such written order, he is entitled to re- 
cover whatever damage he sustained by reason of 
the delay.®* Likewise, unless the requirement has 
been waived by the municipality,®® a contractor is 
not entitled to recover for extra work where he has 
failed to comply with a provision of the contract 
requiring a claim for extra work to be presented 
within a specified time.*? Some,’ but not other,’? 
contractual provisions relating to an estimate, certifi- 
cate, or decision by the engineer or other designated 
officer are so worded and construed as to compre- 
hend claims for extra work. Where the provision 
comprehends such claims, it is the duty of the officer 
to pass thereon,’ and his estimate or decision is 
binding and conclusive upon the parties’* in the 
absence of fraud’® or an error of law in the con- 
struction of the contract.7* However, a contractual 
provision making the engineer’s certificate a condi- 
tion precedent to payment for extra work may be 
waived by the city.’*7 Some charter provisions re- 
quire, in a limited class of cases, a certification, by 
the head of the appropriate department, of the ne- 


McGovern y. Salem, 214 Mass. 358, 


101 NE 974; Park v. Milwaukee, 180] of the remainder). 


70. 
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-—(1) In General. 


extra compensation for the relaying 
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cessity of an expenditure for additional work.?® 

[§ 2603] (4) Amount of Compensation. ' Recov- 
ery for inereased work or cost is upon quantum 
meruit,’° unless there is an applicable contraet pro- 
vision fixing the rate or price.*? The amount of ad- 
ditional work to be paid for is to be determined by 
actual measurement.*+ 

[§ 2604] j. Source and Medium of Compensation 
Where the work covered by 
a contract for a municipal improvement has been 
performed,*? and conditions precedent, if any, to 
payment have been fulfilled,’? compensation must 
ordinarily be paid in,’ and only in,®> the mode or 
medium provided by contract or statute. Some- 
times the contract confers on the city an option 
to pay in money or bonds.’* Also, some statutes 
provide two or more modes of payment for a mu- 
nicipal improvement,’’ and the adoption by the ' 
municipality of one mode of payment excludes 
the idea of payment in any other mode.’® How- 
ever, where the improvement®® and the contract 
therefor®® were legally authorized, and the other 
party to the contract has acted thereon, payment 
cannot be escaped where there is a lawful means 
of making it,®+ even though the municipality may 
be without power to provide funds for payment 
from the particular sources specified in the reso- 
lution for the making of the improvement.22 Also, 
[a] Actual cost plus ten per cent 


(1) is the rate for extra work fixed 
by some contracts. Wright v. Taco- 


Wis. 278, 192 NW 1012 (acceptance 
structure). 

of ei Piste hela not to show 
waiver-—Schneider v. Ann Arbor, 195 
Mich. 599, 162 NW 110. 

if ey abliahed: was to strike out the 
two words in writing, leaving the 
wording of the rest of the contract 
unchanged and in force.” Douglass v. 
Morrisville, 89 Vt. 393, 427, 95 A 810. 

65. See cases infra this note. 

[a] Commissioners may waive the 
requirement. Callan v. Peck, 37 R. 
Tee Ot AS ot, : 

[b] The engineer cannot waive 
the requirement. Molloy v. Briar- 
cliff Manor, 145 App. Div. 4838, 129 
NYS 929; Callan v. Peck, 37 R. I. 
227, 91 A 34. 

66. Dwyer v. New York, 77 App. 
Div. 224, 79 NYS 17 (by ordering the 
extra work). 4 

67. See cases infra this note. 

[a] Increased work resulting from 
a change of plans (1) is not within a 
contract provision requiring a writ- 
ten order for extra work. Wood v. 
Ft, Wayne, 119 U.S. 312, 7 SCt 219, 
30 L. ed. 416; Roemheld v. Chicago, 
231 Tl. 467, 83 NE 291 [aff 131 Ill. 
A. 76]; Carson v. Dawson, 129 Minn. 
453, 458, 152 NW 842. (2) “The pro- 
vision of the contract reserving the 
right to make changes and altera- 
tions, and the provision that no 
claims for extra work shall. be al- 
lowed unless ordered in writing, must 
be held to be independent.” Carson 
v. Dawson, supra, 

68. Baltimore City v. Clark, 
Md. 291, 97 A 911. 

69. Atlantic City v. Warren Bros. 
Co., 226 Fed. 372, 141 CCA 202; Na- 
tional Bank of Commerce v. Water- 
vliet, 97 Misc. 121, 160 NYS 1072 [aff 
178 App. Div. 944 mem, 164 NYS 1103 
mem]. 

[a] Facts held not to show 
waiver.—Capital City Brick, etc., Co. 
v. Des Moines, 152 Iowa 354, 132 NW 
188; First Nat. Bank v. Seattle, 71 
Wash. 122, 127 P 837 (where the con- 
tract provided that claims for extras 
must be presented before final ac- 
ceptance, and no claim was presented 
for relaying pipe, the fact that the 
city allowed extra compensation for 
the relaying of part of the pipe did 
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not entitle the contractor to recover, 


“phe effect of such a waiver, |. 


Capital City Brick, ete., Co. v. 
Des Moines, 152 Iowa 354, 132 NW 
188; Nelson v. Eau Claire, 175 Wis. 
387, 185 NW 168; Thomsen v. Ke- 
nosha, 165 Wis. 204, 161 NW 735. 

[a] Insufficient compliance.—A re- 
quirement in the contract that a 
written statement of extra work done 
shall be furnished to the board of 
public works is not complied with 
by the contractor’s appearing before 
such board with his books of account. 
Burnham vy. Milwaukee, 100 Wis. 55, 
75 NW 1014, 

71. Ruch v. York City, 233 Pa. 36, 
81 ees And see cases infra notes 
73-77. 

72. Salt Lake City v. Smith, 104 
Fed. 457, 438 CCA 6387, 

73. Peo. v. Craven, 210 N. Y. 443, 


74 OU. S.—Barker v. New York, 
242 Fed. 350, 155 CCA 126. 

Mich.—Rens v. Grand Rapids, 73 
Mich. 237, 41 NW 263. 


104 NE 922. 


Pa.—Jonathan Clark, ete., Co.* v. 
Pittsburgh, 217 Pa. 46,. 66 A 154; 
McManus v. Philadelphia, 201 Pa. 


632, 51 A 322; Smith vy. Philadelphia, 
18 Phila. 177. 

Wash.—Jahn Contracting Co. v. 
Seattle, 100 Wash. 166, 170 P 549. 

Wis.—Park v. Milwaukee, 180 Wis. 
278, 192 NW 1012; Burnham v. Mil- 
waukee, 100 Wis. 55, 75 NW 1014; 
Hasbrouck vy. Milwaukee, 17 Wis. 
266. 

75. Jonathan Clark, etc, Co. v. 
Pittsburgh, .217 Pa. 46,°66 A 154; 
Park v. Milwaukee, 180 Wis. 278, 192 
NW 1012. 

76. Merrill-Ruckgaber Co. v. New 
York, 160 App. Div. 513, 145 NYS 577. 

77. Baltimore City v. Poe, 132 Md. 
637, 104 A 360. 

78. Dady v. New York, 65 Misc. 
382, 121 NYS 860 [aff 149 App. Div. 
956 mem, 133 NYS 1117 mem (mod 
on other grounds 208 N. Y. 546 mem, 
101 NE 1100 mem)]. 

79. Odell v.. New York, 206 App. 
Div. 68, 200 NYS 705 [app dism 237 
N. Y. 564 mem, 143 NE 744 mem 
(aff 238 N. Y. 623 mem, 144 NE 917 
mem)]; Hayden y. Astoria, 84 Or. 
205, 164 P-729. 


80. Portsmouth v. Nicola Bldg. 
Co., 106.Oh, St. 550, 440 NE 174; 
McHugh v, Tacoma, 76 Wash. 127, 
135 P 1011, 


ma, 87 Wash, 334, 151 P 837: Me- 
Hugh y. Tacoma, 76 Wash. 127, 185 P 
1011. (2) Under such a contractual 
provision, the contractor -is not en- 
titled to a six per cent overcharge 
for his office expenditures, officers’ 
salaries, insurance, etc., as a part of 
the cost of the work. International 
Contract Co. v. Tacoma, 79 Wash. 311, 
140 P 378. 

[b] Absence of written agreement 
as to price.—‘‘The work was per- 
formed for a price fixed in the con- 
tract for extra work, providing no 
price could be agreed upon in writ- 
ing. The work was accepted by the 
city. Under these facts, the city is 
hardly in a position now to urge the 
Silence of the findings upon the at- 
tempt to agree in writing as a de- 
fense to an action for extras which 
were to be paid for in the manner 
specified in the contract if the at- 
tempt to agree in writing should be 
abortive.” Waldy v. Seattle, 93 
Wash. 407, 411, 161 P 65. 

81. Odell v. New York,.206 App. 
Div. 68, 200 NYS 705 [app ‘dism 237 
N. Y. 564 mem, 143 NE 744 mem (aff 
238 N. Y. 623 mem, 144 NE 917 
mem)]; R..G. Packard Co. v. New 


York, 151 App. Div, 941, 137 NYS 9 


[aff 210 N. Y. 


mem]. 

82. See supra §§ 2574-2598, 

83. See supra §§ 2574, 2577 et seq. 

84. Philadelphia v. Bickley, 2 Pa. 
Cas. 214, 3°A°586, eo BE 

85. Paducah v. Koller Plumbing 
Co., 219 Ky. 779, 294 SW 477; Weston 
v. Syracuse,-158 N. Y. 274, 538 NE 12, 
70 AmSR 472, 43 LRA 678, 

86. Kansas City v. R. J., ete, 
eras Constr. Co., 86 Kan. 213, 120 P 
347, 

Payment in bonds generally see in- 
fra § 2606. 

87. See statutory provisions, 

88. Gray v. Joliet, 287 Ill. 280, 
122 NE 550 [rev 210 Ill, A. 449]. 

[a] Contract held cash contract.— 
Red Wing Sewer Pipe Co. v. Pierre, 
40 S. D. 42, 166 NW 164. 


590 mem, 104 NE 1139 


89. See supra §§ 2268-2385. 
90. See supra §§ 2486, 2487. 
91. Humboldt County vy. Dakota 


City, 197 Iowa 457, 196 NW 53. 
92. Woldenberg v. Sampson, 55 
Wash, 152, 104 P 184, é 
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a notice to bidders disclaiming liability on the 
part of the city for payments from certain sources 
except for such moneys as are actually received 
by the city does not relieve it from liability for 
that part of the price for which it has failed to 
provide any source of payment.°* 
be obligated to pay to the contractor money paid 
to it by third persons voluntarily,°* or without 
complaint as to the method of collection,®® for the 
purpose of defraying part or all of the cost of the 
Under a contract providing for pay- 
ment to the contractor, the municipality is not en- 
titled to eredit for payment to the contractor’s 


improvement. 


employees without his consent,°° 
statute enacted after the making 
authorizes such payment.°* 


Voucher. A delivery by the city and the accept- 


98. Indianapolis v. American Con- 
str. Co., 176 Ind, 510, 96 NE 608. 

{a] Thus a notice to bidders, de- 
elaring that the city will not be liable 
for any sum due from the properties 
or the owners, or for the payment of 
any bond, or certificates issued to 
-the contractor in payment for the 
work, except for such moneys as are 
actually received by the city from 
the assessments for the improve- 
ment, does not relieve the city from 
liability to the contractor for that 
part of the price for which it fails 
to provide either assessments, bonds 


or )) City. funds. Indianapolis v. 
American Constr. Co., 176 Ind, 510, 
96 NE 608. 


94. Dallas v. Brown, 10 Tex. Civ. 
A. 612, 31 SW 298 (money paid to 


eity by railroad company under 
promise to pay half the expense of 
paving). 


95. Chicago v. Stuart, 53 Ill. 83. 

96. McGee v. San Jose, (Cal.) 7 P 
189, 68 Cal, 91, 8 P 641. 

97. McGee v. San Jose, supra. 

98. Terre Haute Vitrified Brick 
Co. v. Montgomery County Loan, ete., 
Co., 163 Ill, A. 441. : 

99. Terre Haute Vitrified Brick Co. 
vy. Montgomery County Loan, ete., Co., 
supra. : 

1. Reinforced Concrete Pipe Co. v. 
Momence, 208 Ill. A, 423. 

2. State v. Ely, 129 Minn. 40, 151 
NW 545, AnnCasl1916B 189; Pine Tree 
Lumber Co. v. Fargo, 12 N. D. 360, 
96 NW 357. 

[a] Ultimate liability distinguished. 
—Even though the charter requires 
all or part of the expense of the im- 
provement to be borne ultimately by 
the abutting property, and as between 
the general taxpayers and ‘the prop- 
erty specially benefited, the former 
have a right to require the city to 
make and collect the special assess- 
ments provided for in order that the 
ultimate liability may be enforced, 


yet in the absence of a charter provi-, 


sion to the contrary, the municipality 
may assume a general and unlimited 
obligation to the contractor to pay 
for the improvement. State v. Ely, 


129 Minn. 40, 151 NW 545, AnnCas 
1916B 189. 

3. Cal.—Ott Hardware Co. v. 
Holmberg, 32 Cal. A. 229, 162 P 
11. 
: Iowa.—Slusser v. Burlington, 42 
Iowa 378. 


Mich.—Detroit v. Detroit United R. 
Co., 133 Mich. 608,95 NW 736. 

N. Y.—Woolsey v. Rondout, 4 Abb. 
Dec, 639, 2 Keyes 603. 

Wis.—State v. Wallschlaeger, 137 
Wis. 136. 118 NW 6438; Ingersoll Pub. 
Corp. p 318., 

{a] Payment of commissioners 
and other officers.—A statute requir- 
ing a city to advance from its treas- 
ury money to pay for services of 
commissioners and others employed 
on the proposed extension of certain 
streets is not an _ unconstitutional 
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liability is not 
the basis of an 


The city may 
thereby is to be 
the city.t 


even though a 
of the contract 


[§ 2605] (2) General or Special Funds. 
absence of legislative provisions to the contrary a 
municipality may render itself generally liable upon 
an improvement contract,” and defray the cost of 
the improvement from its general funds;* but under 
numerous charter, statutory, or contractual provi- 
sions, payment is to be made from a special,* rather 


i sa 


} 


[§§ 2604-2605 


ance by a contractor of a voucher which is ineffec- 
tive for any purpose other than as an admission of 


a payment,®® and does not form 
accord and satisfaction.°® Where 


the issuance of the vouchers in question is unlawful 
under the statute, the amount of money represented 


considered as still in the hands of 


In the 


than a general,® fund, and the city is liable only 


to the extent of 


diversion of general funds to a local 
PUrROses Sinton v. Ashbury, 41 Cal. 
oO . 

{[b] Statutes construed.—(1) Statu- 
tory amendments have been construed 
to enlarge rather than restrict “the 
powers of the city in the manner of 
paying for the construction of sew- 
ers.” Johnson v. McKenna, 171 Ky. 
389, 394, 188 SW 480. (2) A grant 
of power to pay the entire cost of 
the construction of a sewer out of 
the general fund of the city includes 
the lesser grant of power to pay 
part of the cost out of such fund. 
Johnson v. McKenna, supra. 

{c] General fund created by sale 
of bonds.—Where an improvement 
ordinance provides for payment out 
of funds to be raised by general tax- 
ation, the contractor can enforce 
payment out of a general fund cre- 
ated by the sale of bonds, since the 
bonds are payable from funds de- 
rived from taxation. Du Quoin First 
Nat. Bank vy. Keith, 183 Ill. 475, 56 


NE 179. 

4 Peo. v. Smith,’ 149 App. Div. 
382, 134 NYS 319; State v. Tacoma, 
92 Wash. 591, 159 P 765; Soule v. 
Seattle, 6 Wash. 315, 33 P 384, 1080; 
and cases infra this section. 

{a] Contractual and statutory 
provisions have been construed to 
refer to the same fund and to employ 
the word “general” to indicate the 
appropriate fund to be raised by 
general taxation as distinguished 
from the amount to be raised by 
special assessments. Corey v. Ft. 
Dodge, 133 Iowa 666, 111 NW 6. 

[b] Subject matter of fund.—(1) 
In Street Improvement Act of 1913, 
the provision in § 30 that “any bonds” 
not sold at expiration of fifteen days 
after the advertisement of the sale 
provided for in § 29 shall be turned 
into the special improvement fund, 
the words “any bonds’ mean “all 
bonds” not disposed of at the adver- 
tised sale, ‘“‘any’’ being properly con- 
Struable in some instances as mean- 


ing all. Powell v. Los Angeles, 70 
Cal, A, 789, 234 P.345; Powell v. 
Allan, 70 Cale A, °€63,,°284 Py, 339. 


(2) Where by statute it is provided 
that the expense of street intersec- 
tions and crossings in the street im- 
provement shall be paid by the city, 
the cost of an improvement, the ex- 
pense of which is to be met by 
special assessment, which is appor- 
tioned to’a city, becomes part of a 
special fund which, is chargeable 
with payment of warrants for the 
improvement. Hemen v, Ballard, 40 
Wash. 81, 82 P 277. \(3) Money to 
be raised by general taxation for 
street paving must be regarded as 
paid into the city paving funds and 
subject to being applied to the ex- 
tent that it would go to the liquida- 
tion of the contractor’s claim. Shade 
v. Taylorville, 212 Ill, A. 512. 

[ec] Advances by, and reimburse- 
ments of, city.—(1) Where a city has 


such special fund,® unless the right 


advanced money to pay for a special 
improvement, it may reimburse itself 
from the special improvement fund. 


Pine Tree Lumber Co. v. Fargo, 12 ' 


N. D. 360, 96 NW 357. (2) However, 
the city cannot properly prefer it- 
self, for its advances, over the con- 
tractor in providing for payment of 
claims out of the improvement fund 
and by the issuance of bonds, Mal- 
lory v. Olympia, 88 Wash. 215, 152 P 
996. (3) Under some statutes the 
payment of incidental expenses or 
awards of damages or both constitute 
the exclusive purposes for which the 
city may make advances for use in 
the special improvement fund and 
receive bonds in exchange. Powell 
v. Allan, 70 Cal. A. 663, 234 P 339. 
[d] A contractor who accepted or- 
ders drawn by a _ subcontractor, in 
the absence of evidence that the or- 


ders were drawn on the particular. 


fund retained by the city, is not es- 
topped to claim such fund. Mitchell 
v. Berlin-MeNitt Co., 91 Wash. 582, 
158 P 264, 

5. Carruthers v. Astoria, 72 Or. 

505, 143 P 899, 1106; Pratt v. Seattle, 
111 Wash. 104, 189 P 565; Shaw v. 
Waldron, 55 Wash, 271, 104 P 272, 28 
LRANS 735. 
_{a]_ Pledge of credit.—A stipula- 
tion that the credit and good faith 
of the town is pledged ‘‘cannot be 
construed as binding the town to pay 
any portion of the cost of the im- 
provement out of its general fund. 
Such a stipulation or provision in 
the bonds was unauthorized by the 
statute, and therefore may be said to 
be ultra vires.’”’ Windfall City v. 
New Castle First Nat. Bank, 172 Ind. 
679, 695, 87 NE 984, 89 NE 811, 

6. . S.—Pontiac v. Talbot Pav. 
Co.,. 96 Fed.:679, 37 CCA 556. 

Ga.—McCord y. Jackson, 1385 Ga. 
176, 69 SE 23. 

Hawaii.—In re Lord, 25 Hawaii 76. 

Ida.—Broad vy. Moscow, 15 Ida. 606, 
99 P 101 (recognizing rule). 

Ill.—Park Ridge v. Robinson, 198 
Ill. 571, 65 NE 104; Farrell v. Chi- 
cago, 198 Ill. 558, 65 NE 103; Chi- 
cago v. Peo., 48 Ill. 416; Salfisberg 
v. Western Springs, 189 Ill. A. 328: 
Dolese v. McDougall, 78 Ill. A. 629 
[aff 182 Ill. 486, 55 NE 547]; Alton 
v. Foster, 74° Ill.) A. 511) [aff 173-211. 
587, 51 NE 76]. 

Ind.—Huntington v. Force, 152 Ind. 
368, 53 NE 443; Porter v. Tipton, 141 
Ind. 347, 40 NE 802. 

Mich.—Lansing v. Van Gorder, 24 
Mich. 456. 

Mo.—Schueler v. Kirkwood, 191 Mo, 
A. 575, 177 SW 760. 

Mont.—Gagnon y. Butte, 75 Mont. 
279, 243 P 1085. 

N. Y.—Baldwin v. Oswego, 1 Abb, 
Dec. 62, '2 Keyes 132, 

Pa.—O’Hara vy. Scranton City, 205 
Pa; 142,:54 A 713, ‘ 

Tex.—Houston v. Potter, 41 Tex. 
Civ, A, 381. 91 SW 389. 


Wash.—Northwestern Lumber Co, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to raise the same has been lost by the negligence 
of the city,” the fund has been wrongfully diverted,’ 
or, according to some authorities, the assessments 
by which the fund is’ to be raised are illegal? or 
insufficient.!° 

[§ 2606] (8) Bonds or Warrants. Under some 
contracts for municipal improvements, or statutes 
relating thereto, part or all of the contract price is 
to be paid in bonds of the municipality, and the 
bonds are to be in the form provided by statute 
as to character and manner of payment.!?, The con- 
tractor is required to accept legally issued bonds,'® 
and where there is a delay or failure to deliver 
the bonds his remedy is against the municipal offi- 
cers to compel delivery.1* Where the contract does 
not fix a standard of value of the bonds, some au- 
thorities hold that the contractor is required to take 
the bonds at their face value’® plus accumulated 
interest at the time of delivery,’® but other authori- 
ties hold that in such case the parties are left to 
fix the price of the bonds by agreement,’ there 
being no presumption that they are to be taken at 
par,'® or at the market or any other price.1® Where 
the bonds are received in advance, they may be 
considered as the equivalent of money advanced be- 
fore due so as to entitle the municipality to credit 
for interest thereon.2° If warrants are issued in 
payment for an improvement the city is primarily 
liable on such warrants.24_ Under some statutes 
the municipality is without power to pay for work 
in warrants which cannot, at the time of delivery, 
be sold for their face value.*? 
v. Aberdeen, 20 Wash. 102, 54 P 935; 


German-American Sav. Bank v. Spo- 


kane, 17 Wash. 315, 47.P 1103, 49 P|Fed. 258]; 
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trust fund (Benedict v. New York, 
247 Wed. 758, 159-CCA 616 [aff 235 
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[§ 2607] (4) Assessment or Tax Bills—(a) In 
General. Under a contract for a municipal improve- 
ment providing for payment upon the completion of 
the work, rather than upon the making and collee- 
tion of an assessment upon the property benefited 
by the improvement, the rights of the contractor 
are not affected by questions pertaining to an assess- 
ment.” Frequently, however, contracts for mu- 
nicipal improvements, or statutes relating thereto, 
provide for payment, in whole or in part, from the 
proceeds of special assessments levied upon abut- 
ting property or in assessment bills or special tax 
bills issued against such property.24 Under a con- 
tract to be discharged by special assessments, the 
liability is one in rem against the property,”> and 
not one in personam against the municipality ;?¢ 
but the municipality may properly act as trustee 
in collecting the assessments and applying the pro- 
ceeds thereof.27. Where the municipality has em- 
barked on a street improvement proceeding under 
the authority of an ordinance prescribing that pay- 
ment for the work shall be derived only from assess- 
ments on adjacent property, it cannot ignore the 
ordinanee,?® or depart from it except by another 
ordinance ;?® it cannot by resolution, after per- 
formance of the work, impose liability upon the 
city.°° However, where there has been full perform- 
ance by the contractor*! and conditions precedent 
to payment, if any, have been fulfilled,?? the con- 
tractor is entitled to any amount, not exceeding the: 
contract price,** which the city has actually collected 
from special assessments,** less such costs and ex- 


18. Kansas City vy. R. J., ete., 
Boyd Constr. Co., supra. 
Conway v. Chicago, 237 19. Kansas City v. R. J., etc., 


542, 38 LRA 259; PP SPSe vy. Olympia, 
12 Wash. 465, 41 P i 

Wis.—Hoyt v. Fass, 64 Wis. 278, 
25 NW 45. 

[a] Where the remedy to collect 
from the specific fund is lost, the 
claim cannot be collected against the 
city generally. Rhode Island Mortg., 
Co. v. Spokane, 19 Wash. 616, 
53 P 1104. 

[b] Judgment against city.—(1) 
Where payment is to be made from 
a particular fund, the exhaustion of 
the fund does not preclude the con- 
tractor from recovering a judgment 
against the city for the balance due, 
provided the judgment limits the 
collection thereof to the fund referred 
to in the ordinance and_ contract. 
Wright v. Tacoma, 87 Wash. 334, 151 
P 837. (2) On the other hand the 
contractor cannot take judgment to 
be satisfied out of the general fund 
of the municipality. Willapa Harbor 
Sand, etc., Co. v. Pacific County, 103 
Wash. 309, 174 P 450. (3) A general 
judgment against the city, obtained 
by default as a result of collusion 
with municipal officers, is void. 
State v. Tanner, 45 Wash. 348, 88 P 
321, 

7, O’Hara v. Scranton City, 205 
Pa, 142, 54 A 713; Stephens v. Spo- 
kane, 14 Wash. 298, 44 P 541, 45 P 


ajile 

8 Ga—McCord v. Jackson, 135 
Ga. 176, 69 SE 23. 

Tll— Conway v. Chicago, 237 Ill. 


128, 86 NE 619; Shade v. Taylorville, 
212 Ill. A. 512; Donohue v. La Grange, 
183 Dll. A. 222 [aff 263. Ill. 607, 105 
NE 762]; Barber Asphalt Pav. Co. v. 
Chicago, 139 Ill. A. 121. 
Mich.—Lansing v. Van Gorder, 24 
Mich. 456 [foll Chaffee v. Granger, 6 
Mich. 51]. 
Mo.-—Schueler v. Kirkwood, 191 
Mo. A. 575, 177 SW 760. 
Tex.—Houston y. Potter, 41 Tex. 
Civ. Az 381, 91 SW 389. 
Wash.—Hemen_ y. _ Ballard, 
Wash; .81z).8'2 P2277. 
fa] Trust—(1) The fund is a 
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Ill. 128, 86 NE 619; State v. Centra- 
lia, 983 Wash. 401, 161 P 74), (2) and 
its diversion is a breach of trust on 
the part of the municipality (Schue- 
ler v. Kirkwood, 191 Mo. A. 575, 177 
SW 760). 

[b] Overpayment of interest to 
bondholders.—(1) Where several per- 
sons have purchased bonds issued to 
the contractor and payable out of a 
particular fund, and the interest on 
the bonds exceeds the amount avail- 
able for payment thereof, but the 
municipality pays bonds and interest 
thereon in the order of their presen- 
tation without prorating the interest, 
it is liable to a bondholder whose 
bond is not presented for payment 
until after the fund is exhausted. 
Wells v. Wilmette, 193 Ill. A. 30. 
(2) It is no objection to the recovery 
of judgment that it will make bonds 
payable out of general funds, as gen- 
eral funds will not be used to pay 
bonds as such but rather to pay a 
judgment based on a violation of the 
duty of the municipality as trustee. 
Wells v. Wilmette, supra. 

[c] Commingling of funds.—Where 
a city commingled its local improve- 
ment fund with its general fund, and 
there remained continuously in that 
fund sufficient to meet local improve- 
ment warrants, the general fund 
is available for their payment. State 
v. Centralia, 93 Wash. 401, 161 P 74. 

9. See infra § 2609. 

10. See infra § 2609. 

11. Powell v. Los Angeles, 70 Cal. 
A, 789, 234 P 345. And see cases in- 
fra notes 12-20. 


12. Comfort v. Tacoma, (Wash.) 
252 P) 929; 
13. Naylor v. McColloch, 54 Or. 


305, 108 P 68. 

14. Broad v. Moscow, 15 Ida. 606, 
99 P 101. 

15. Jennings v. Pasco, 82 Wash. 
335, 144 P 37. 

16. Jennings v. Pasco, supra. 

Vie mansas Cltviet wes Evcte all, 
Boyd Constr. Co., 86 Kan. 213, 
P 347. 


etc., 
120 


Boyd Constr. Co., supra. 

20. Oregon Engineering Co. v. 
West Linn, 94 Or. 234, 185 P 750. 

21. Atchison vy. Leu, 48 Kan, 138, 
29 P 467; Merchants’ Nat. Bank v. 
Devils Lake, 42 N. D. 445, 173 NW- 
748; Pine Tree Lumber Co. v. Fargo, 
12 N. D. 360, 96 NW 357; Belton v. 
Sterling, (Tex. Civ. A.) 50 SW 1027. 

[a] Premature issuance.—Where 
the city council had power to make 
the settlement. in question, any issu- 
ance of warrants by the city clerk 
before claims were approved by the 
council was merely an irregularity 
merged in the final award. McGilli- 
ae v. Bremerton, 90 Wash. 394, 156 


22. Evans vy. Helena, 60 Mont. 577, 
199 P 445, 

23. State v. Mt. Vernon, 4 OhNP 
NS 317. 

24 See Likes v. Rolla, 184 Mo. A. 
296, 167 SW 645; State v. Flad, 26 
Mo. A. 500; Vulcanite Pav. Co. v. 
Philadelphia, 239 Pa. 524, 86 A 1086. 
And see cases infra notes 25-39; and 
§§ 2608, 2609. 


25. Broad v. Moscow, 15 Ida. 606, 
99. P 101, 

26. Broad v. Moscow, supra. 

27. Hodges v. Roswell, 31 N. M. 


384, 247 P 310. 
28. Montague-O’Reilly v. Milwau- 
kie, 101 Or. 478, 193 P 824, °199 P 


605. 
Montague-O’Reilly v. Milwau- 
kie, supra. 

30. McBean v. San Bernardino, 96 
Cal. 183, 31 P 49. : 

81. See supra § 2579. 

32. See supra §§ 2574, 2577 et seq. 

33. . Chehalis v. Robinson, 87 Wash. 
690, 152 P 696. 

34. Reilly v. Albany, 112 N. Y. 
30, 19 NE 508; Chehalis v. Robinson, 
87 Wash. 690, 152 P 696. 

[a] Effect of mistakes or irregu- 
larities.—(1) The rule is applicable 
notwithstanding a mistake in the pre- 
liminary proceedings (Chehalis v. 
Robinson, 87 Wash. 690, 152 P 696) 
(2) or an alleged irregularity in the 
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penses as are properly chargeable to it;*° and the 
city is liable to him in an action for money had 
and received where it wrongfully refuses to pay 
him the amount collected,** or has diverted the 
Also it is held that 
the payment of special taxes or assessments to the 
county treasurer renders him lable to the contrac- 
tor or his assignee for the amount so paid,** and 
that the persons who paid the taxes are not en- 
titled to an injunction restraining payment by the 
treasurer to the contractor or his assignee.*? 

[§ 2608] (b) Failure To Levy, Issue, or Collect. 
Where ‘the contractor is to receive his pay from 
the proceeds of special assessments, ordinarily the 
city does not become liable for the cost of improve- 
ments until the assessments levied to pay for the 
same have been collected,*® especially where it does 
everything required of it by contract and statute 
However, although 


fund to other purposes.*’ 


to collect the assessments.*+ 


levy .(Dublin v. State, 198 Ind. 164, 
152 NE 812), (8) provided the persons 
who paid the assessments are not en- 
titled to a refund (Dublin v. State, 
supra; Chehalis v. Robinson, 87 
Wash. 690, 152 P 696). (4) “This 
being a debt due the contractor and 
payable out of money which it was 
the duty of the town to assess and 
collect, ; 1 
taxable property, or in a designated 
proportion from the owners of lots 
and lands within its corporate limits, 
and the town having “made a levy 
and collected for that express pur- 
pose a fund sufficient, which was paid 
without objection by the owners of 
the property against which the levy 
was made and is in the town treas- 
ury, the mere fact, if it be a fact, 
that the levy was irregularly made, 
and in part was against property not 
subject to assessment for that pur- 
pose, is not a defense against re- 
lator’s claim, where it does not ap- 
pear that the irregular levy produced 
an unjust result, or that anybody 
who paid the assessment did so un- 
der circumstances entitling him to a 
refund of his money or any of it in 
case a proper levy should be regu- 
larly made, or is complaining of what 
was done.” Dublin v. State, 198 Ind. 
164, 152 NE 812, 813. 

[b] Money appropriated by city.— 
Where. the city has purchased prop- 
erty sold to enforce delinquent as- 
sessments and has appropriated 
money to pay therefor, the money 
may be considered as in the fund 
derived from special assessments, 
Chicago v. Union Trust Co., 188 Ill. A. 
545 


35. Chehalis v. Robinson, 87 Wash. 
690, 152 P 696. 

[a] Each installment of an assess- 
ment is properly chargeable only with 
its own expenses. Chicago vy. Union 
Trust Co., 138 Ill. A. 545. 

36. Atchison v. Friend, 78 Kan. 
30, 96 P 348; Silkman v. Milwaukee, 
31 Wis. 555. 

37. Conway v. Chicago, 237 Ill. 
128, 86 NE 619; Shade v. Taylorville, 
212 Ill. A. 512; Donohue v. LaGrange, 


183 Ell. A. 222 [aff 263 Ill. 607, 105 
NE 762]. 
38. Red Oak First Nat. Bank v. 


Kelly, 159 Iowa 312, 1389 NW 564. 

39. Red Oak First Nat. Bank vy. 
Kelly,: supra. 

40. Ill—Donahue v. La Grange, 
263 Ill. 607, 105 NE 762 [aff 183 Ill. 
A, 222]; Conway v. Chicago, 237 Ill. 
128, 86 NE 619 [rev.138 Ill. A. 320]; 
Momence v. Shannon, 135 Ill. A. 533. 

Ind.—Porter: v..-Tipton, 141 Ind. 
347, 40 NE 802. 

Kan.—Atchison v. Friend, 78 Kan. 
30, 96 P 348. 

Kyv.— Graycraft . v. Selvage, 10 
Bush 696. 

Mo.—Saxton y. St. Joseph, 60 Mo. 


either from all owners of. 
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153. 

N. Y.—Peo, v. Syracuse, 144 _N. Y. 
63, 38 NE 1006; Hunt v. Utica, 18 
N. Y. 442; Harrison v. New Brighton, 
ELLOS App.. Dives .267, 4:97 NYS 12465 
Beard v. Brooklyn, 31 Barb. 142. 

Okl.—Oklahoma City v. Hoehler, 71 
Okl. 65, 175 P 198. 

41. Conway v. Chicago, 237 Ill. 
128, 86 NE 619 [rev 138 Jl]. A. 320]; 
Atchison v, Friend, 78 Kan, 30, 96 
P 348. 

[a] Tender of deed of delinquent 
property.—The municipality is not 
liable to .the contractor for the 
amount of delinquent special assess- 
ments where it has discharged its 
full duty under the contract and the 
law by perfecting tax titles of such 
lots as were delinquent and tender- 
ing deeds thereof to the contractor. 
Conway v. Chicago, 237 Ill. 128, 86 
NE 619 [rev 1388 Ill. A. 320]. 

42. State v. ‘Hastings, 120 Wash. 
283, 207 P 23 (discussing and explain- 
ing prior decisions); German-Ameri- 
can Sav. Bank v. Spokane, 17 Wash. 
315, 47 P 1108, 49 P 542, 38 LRA 
259 [overr McEwan yv, Spokane, 16 
Wash. 212, 47 P 433, and foll Bowman 
v. Colfax, 17 Wash. 344, 49 P 551]. 

43. U. S.—Peake vy, New Orleans, 
et U. S. 342, 11 SCt 541, 35 L, ed. 

D. C.—Lyon v. District of Colum- 
bia, 20 D.C. 484. 

Iowa.—J. W. Turner Impr. Co. v. 


Des Moines, 155 Iowa 592, 136 NW 
Bee Morgan vy. Dubuque, 28 Iowa 
15. 


Kan.—Atchison v. Friend, 78 Kan. 
30, 96 P 348; Heller v. Garden City, 
58 Kan. 263, 48 P 841; Atchison vy. 
Byrnes, 22 Kan, 65. 

P gamaiae ees v. Jefferson, 57 Mo. A. 
485, 

Nebr.—Ward v. Lincoln, 87 Nebr. 
661, 128 NW 24, 32 LRANS 163. 

N. J.—Dime Sav. Inst. v. Hoboken, 
42 N. J. L. 2838; Knapp vy. Hoboken, 38 
Nid Vly 

N. Y.—Baldwin y. Oswego, 1. Abb. 
Dec, 62, 2 Keyes 132; McCann y. Al- 
bany, 11 App. Div. 378, 42 NYS 94; 
Weston v. Syracuse, 82 Hun 67, 31 
NYS 186; Smith v. Buffalo, 44 Hun 
156, 8 NYSt 319; Quin v. Buffalo, 26 
Hun 234; Cumming v. Brooklyn, 11 
Paige 596. 

N. D.—Dakota Trust Co. v. Hankin- 
son, 53 N. D. 356, 205 NW 990. 

Or.—Morris.v, Sheridan, 86 Or. 
224, 167 P 593; Dennis v. Willamina, 
80 Or. 486, 157 P 799; O’Neil v. Port- 
land, 59 Or. 84, 113 P 655; Jones vy. 
Portland, 35 Or. 512, 58 P 657; Little 
y.. Portland, 26° Or. 285;. 8% 2.911. 
Commercial Nat. Bank y. Portland, 
24 Or, 188, 33 P 5382, 41 AmSR 854; 


Beers v. Dalles City, 16 Or. 334, 18 
P 8385; North Pac, Lumbering, ete., 
Co,. ¥e7ast, Portland. 14 Or 8.12 


Pi4: 
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there is some authority to the contrary,*? it is a 
rule that where the city neglects or refuses to levy 
and collect an assessment to pay for an improvement 
it renders itself generally liable in damages to the 
contractor for the cost of the improvement,** unless 
the contractor’s rights with regard to an assessment 
may be enforced by mandamus,*4 or the contract 
is invalid, or the city is exempt from lability 
by express charter or statutory provisions;** and 
the rule is applicable notwithstanding a provision 
in the contract that the contractor shall look for 
payment only to the special fund to be created 
by the assessments,*? or that the city shall be 
liable to the contractor only for the amounts actu- 
ally collected from the assessments.** 
municipality may become liable to the contractor 
for unreasonable delay, due to its fault or negli- 
gence, in making or collecting assessments,’ or for 
its failure to provide for collecting from a street 


Likewise the 


Pa.—Dale v. Scranton, 231 Pa. 604, 
80 A 1110. 

“When the city orders a local im- 
provement the duty devolves upon it 
to put the necessary machinery in 
motion to raise the funds to pay for 
it by assessment upon the property 
benefited; and a failure to perform 
this duty creates a general liability 
and gives rise to a right of action 
ex delicto against the municipality 
for damages.” Morris v. Sheridan, 
36 Or. 224, 234, 167 P 593. 

44. Conway v. Chicago, 237 Ill. 
128, 86 NE 619 [rev 138 Ill. A. 320]; 
Tipton v. Jones, 77 Ind. 307; Blain 
v. Delphi, (Ind. A.) 139 NE 339; Tone 
v. New York, 6 Daly 343 [aff 70 N. Y. 
ase Whalen vy. La Crosse, 16 Wis. 

Mandamus by contractor to compel 
levy and collection of assessment see 
Mandamus § 441. ) 

45. Montague-O’Reilly Co. v. Mil- 


waukie, 101 Or. 478, 193 P 824, 199 


P’ 605. 
; he emai of assessment see infra 

46. Lampton v. Danville, 201 Ky. 
81, 255 SW 1029; Fletcher v. Oshkosh, 
18 Wis, 228. 

[a] Thus the city is not liable 
for its refusal to include a proper 
item in the cost of the improvement 
assessed against the abutting prop- 
erty owners where the case does not 
come within any of the exceptions 
specified in a statute providing that 
the city shall not be liable for any 
part of the cost of the improvement 
except in certain cases. Lampton vy. 
Danville, 201 Ky. 81, 255 SW 1029. 

477. O’Neil v. Portland, 59 Or. 84, 
113° P 655. 

48. Dale v. Scranton, 231 Pa. 604, 
80 A 1110. 

49. _U. S.—Denny vy. Spokane, 79 
Fed, 719, 25 CCA 164. 

Iowa.—J. W. Turner Impr. Co. vy. 
Dee Moines, 155 Iowa 592, 136 NW 
20, 

N.' Y.—Reilly v. Albany, 112 N. Y. 
30, 19 NE 508. 

Or.—Dennis vy, Willamina, 80 Or. 
486, 157 P 799; O’Neil v. Portland, 59 
Or. 84, 113 P 655; Jones v. Portland 
35 Or. 512, 58 P 657. 4 

Pa.—Dale v. Scranton, 231 Pa. 

80 A 1110. Rete i 

[a]. Necessity of reasonable dili- 
gence.—(1) “It is within the con- 
templation of the law that, in pro- 
curing the funds with which to meet 
the obligation incurred, pursuant to 
the city charter, ordinance, and the 
agreement . . the city must exer- 
cise reasonable diligence in making 
the assessment and collecting the 
same, in order to prevent liability 
attaching for the liquidation of the 
debt. out of other funds.” O’Neil v. 
Portland, '59 ‘Or. ..'84,/ 88, 113. PB 655. 
(2) “The contract as a whole clearly 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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railway its share of the cost of an improvement.®° 
However, where a contractor accepts assessment 
certificates or special tax bills in payment for his 
work, his failure to collect the same will not al- 
The city is liable 
to the contractor for the amount of the assessments 
where ¢ollection thereof has been prevented and 
rendered impossible by voluntary acts of the city,®? 
but not where collection has been prevented by 
authorized acts of county officials.®* 
tor or his assignee cannot compel the making of 
assessments unless and until the work has been 
finally accepted ;°* but where the contractor is pre- 
vented by the city from completing an improvement, 
and as a consequence the assessment cannot be col- 
lected,®> he may recover from the municipality the 
value of the work actually performed.®® 


ways render the city liable.°t 


shows that it was the duty of the 
eity to proceed with reasonable dili- 
gence in making assessments after it 
accepted the work, and, if liable per- 
sonally for failure to make proper 
and valid assessments, there is no 
reason why it should not be held 
liable for negligent delay in making 
the assessments. Indeed, to be en- 
tirely logical, we must hold that 
there is liability for negligence in 
making these assessments.” z 4 
Turner Impr. Co. v. Des Moines, 155 
Towa 592, 598, 136 NW 656. (3) “The 
contractor who in good faith com- 
pleted the work had a right to insist 
that the city be diligent in collecting 
the assessments, which means collec- 
tion within a reasonable time. ... It 
would be most unconscionable to per- 
mit the city to stand idly by for a 
period of four years and more, either 
refusing or neglecting to do its duty 
in the collection of the assessments, 
and then to say to the contractor you 
have no redress except to await the 
pleasure of the municipal authorities 
who in their own good time may or 
may not press the claims to collec- 
tion, . . . Failure to collect for four, 
five or six years without reasonable 
excuse does not show such diligence 
or good faith as the law requires, 
and was in violation of its duty to 
eollect within a reasonable time.” 


Dale v. Scranton, 231 Pa. 604, 610, 
80 A 1110. 

50. Barber Asphalt Pav. Co. v. 
Denver, 72 Fed. 336, 19 CCA 139 
[rev 67 Fed. 65]. : 

51. Lovell v. St. Paul, 10 Minn. 


290; Dalton v. Poplar Bluff, 173 Mo. 
39, 72 SW 1068; Wheeler v. Poplar 
Bluff, 149 Mo. 36, 49 SW 1088; Roter 


v. Superior, 115 Wis. 243, 91 NW 
651; Jenks v. Racine, 50 Wis. 318, 
6 NW 818. See Covington v. Has- 


kamp, 7.Ky. Op. 511 (where a con- 
tractor undertook, by special con- 
tract, to look to the lot owners for 
payment under an improvement con- 
tract for the construction of side- 
walks, the city agreeing to levy the 
assessments in accordance with the 
law, and the contractor binding him- 
self to collect the assessments and 
receive the amounts assessed in 
satisfaction of his demands, he can- 
not recover against the city, unless 
he avers and shows by the evidence 
that there was a failure and neglect 
on the part of the city authorities to 
observe the requirements of the law 
in making the property holders liable 
for the cost of the improvement). 

52. Atchinson v.’Friend, 78 Kan. 
30,96 P7348. 

[a] Where the city purchases as- 
sessed property for public use, there- 
by making it impossible to collect the 
assessment charged against it, it 
pecomes absolutely liable for the 


nt of the assessment. Atchi- 
ae Friend, 78 Kan. 30, 96 P 348. 
53. Atchison Vv. Friend, supra 


(acts of county commissioners under 


tutor authority, in permitting 
ceasnption of assessed property for 
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The contrac- 


only a small part of the assessment), 

54. State v. Indianapolis, 188 Ind. 
685, 123 NE 405, 

55. See infra § 3015. 

56. Dunkirk v. Wallace, (Ind. A.) 
45 NE 614; Chambers y. St. Joseph, 
33 Mo, A. 536; Weston vy. Syracuse, 
158 N. Y. 274, 53 NE 12, 70 AmSR 
472, 43 LRA 678; Palmer v; Brook- 
lyn, 146 N. Y. 379, 41 NE 90. 

_[a]_ Where work has been discon- 

tinued, the city may be liable for the 
breaen of contract, although it has 
thereby disabled itself from collect- 
ing assessments upon the property 
benefited _to pay for the work. Dun- 
kirk v. Wallace, 19 Ind. A. 298, 49 
NE 463. 

57. U. S.—Barber Asphalt Pav. Co. 
v. Denver, 72 Fed. 336, 19 CCA 1389. 

Cal.—Gafney v. San Francisco, 72 
Cal. 146, 13 P 467. 

Ill—Maher v. Chicago, 38 Ill. 266. 

Iowa.—Barber Asphalt Pav. Co, v. 
Des Moines, 191 Iowa 762, 183 NW 
456; Gilchrest v. Des Moines, 131 NW 
776; Younker v. Des Moines, 101 NW 
1129; Iowa Pipe, etc., Co. v. Callanan, 
125 lowa 358, 101 NW 141, 106 AmSR 
311, 67 LRA 408, 3 AnnCas 7; Ft. 
Dodge Electric Light, ete., Co. v. Ft. 
Dodge, 115 Iowa 568, 89 NW 7; Polk 
County Sav. Bank v. State, 69 Iowa 
24, 28 NW 416; Schofield vy. Council 
Bluffs, 68 Iowa 695, 28 NW 20; Bu- 
croft v. Council Bluffs, 63 Iowa 646, 
19 NW 807. 

Kan.—Leavenworth y. Stille, 13 
Kan. 539. 

Ky.—Louisville v. Bitzer, 73 SW 
1115, -24 Kyl 2263, 61; LRA: 434; 
Louisville v, Leatherman, 99 Ky. 
213, 35 SW 625, 18 Kyl 124; Guthrie 
v. Louisville, 6 B. Mon. 575; De 
Board y. Bowlinggreen, 6 B. Mon, 229. 

La,—Tournier vy. Municipality No. 
1, 5 La. Ann. 298, 

Louis, 44 Mo. 


Pe cipesid Skibo v. St. 

N. J.—Dime Sav. Inst. v. Hoboken, 
42 N. J. L. 283. 

N. Y.—Bowery Nat. Bank v. New 
York, 8 Hun 224, 

Oh.—Harbeck v. Connelly, 11 Oh. 
St. 227; Folz v. Cincinnati, 2 Handy 
261, 12 Oh. Dec.. CReprint) 433; 
Kirschner y. Cincinnati, 10 Oh, Dee: 
(Reprint) 288, 20 CincLBul 6; Kirch- 
ner y. Cincinnati, 9 Oh. Dec. (Reprint) 
463, 14 CincLBul 48. 

Pa.—Addyston Pipe, ete, Co. v. 
Corry, 197 Pa. 41, 46 A 1035, 80 Am 
SR 812. 

S. D.—Freese v. Pierre, 37 S.' D. 433, 
158 NW 1013. 


Wis-—Allen v, Janesville, 35 Wis. |. 


403; Miller v. Milwaukee, 14 Wis. 642. 

[a] “fhe defendant city breached 
its contract, if not its expressed con- 
tract, its implied contract, by failing 
and neglecting to make a valid 
assessment against the Hurley prop- 
erty, and to deliver to the plaintiff a 
valid certificate, and also to include 
in the second assessment an amount 
equal to interest on the original certi- 
ficates, which were held invalid, and 
for which the second series of certi- 


[44 CiJ.] 407 


[§ 2609] (c) Invalidity or Insufficiency. The city. 
may be liable to the contractor where the. assess- 
ment proves invalid in whole or in part,®? at leasti 
where the invalidity of the assessment results from 
the neglect and failure of the city to take the propex 
jurisdictional steps,®* or where it has power. to levy 
a reassessment and neglects or willfully refuses to 
do so upon demand;** but not where it has power, 
and stands ready, to levy a reassessment,®? or 
where it is expressly exempt from liability by 
charter or contract. 
on certain property proves to be invalid or un- 
enforceable by reason of the property being exempt 
or nonassessable does not render the municipality 
lable to the contractor®? unless it has contracted 
to pay him for that part of the improvement which 
is in front of unassessable property.®? If the assess- 


The fact that an assessment 


ficates was issued.” Barber Asphalt 
Pav. Co. v. Des Moines, 191 Iowa 
762, 770, 183 NW 456. 

Effect of collection of irregular 
assessment see supra § 2607. 

58. Barber Asphalt Pay. Co. v. Des 
Moines; 191 Iowa 762, 183 NW 456; 
Bruning v. New Orleans, 122 La. 316, 
47 S 624. j 

59. Oklahoma City v. Orthwein, 
258) Fed. 190, 169 CCA 258; Reilly v. 
Albany, 112 N.Y. 30, 19 NE 508. 

[a] Where officers refuse to make 
a further assessment, it is the duty 
of the municipality to apply for a 
mandamus to compel them to do so. 


Reilly vy. Albany, 112 N. Y: 30, 19 
NE 508. 
60. Alton v. Foster, 74 Ill. A. 511. 


[a] Opportunity to reassess.—(1) 
After a city assessment has been ju- ~* 
dicially declared invalid, and a 
curative act has been passed pur- 
porting to cure such assessment, the 
city must be given an opportunity to 
reassess before instituting suit 
against it on an implied contract to 
pay for the cost of the improvement. 
Citizens’ Bank v. Spencer, 126 Iowa 
101, 101 NW. 643. (2) However, 
where a special assessment to pay 
for a street improvement is declared 
void and a valid reassessment will be 
inadequate to pay the cost.of the im- 
provement, the contractor is not re- 
quired to seek such reassessment be- 
fore bringing suit against the city. 
pegs vy. Pierre, 37S. D. 433, 158 NW 


61. U. S.—Barber Asphalt Pay. 
Co. v. Harrisburg, 64 Fed. 283, 12 
CCA 100, 29 LRA 401. 

Cal.—Connolly v. San Francisco, 
4 Cal. Unrep. Cas, 134, 33 P 1109. 
kins SRB Wane v. St. Paul, 10 Minn. 

0. 

Mo.—Cotter v. Kansas City, 251 
Mo. 224, 158 SW 52; Keating v. 
Kansas City, 84 Mo. 415; Oster v. 
Jefferson, 57 Mo, A. 485. 

Oh.—Welker v. Toledo, 18 Oh. St. 
452; Keszler v. Cincinnati, 3 Oh, Cir, 
Ct, 223, 2 Oh. Cir, Dec. 127; Cincinnati 
y. Crowley, 7 Oh, Dec, (Reprint) 596, 
4 CincLBul 102. 

Okl.—Enid v. Warner-Quinlan As- 
phalt Co., 62 Okl. 139, 161 P 1092, 
1094 [quot Cyc]. 

Wis.—Zwietusech v. Milwaukee, 55 
Wis. 369, 18 NW 227. 

62. Windfall City v. New Castle 
First Nat. Bank, 172 Ind. 679, 87 NH 
984, 89 NE 311; Enid v. Warner-Quin- 
lan Asphalt Co., 62 Okl. 1389, 161 P 
1092, : 

[a]. Whe contractor is charged with 
notice that an assessment cannot be 
made or enforced against (1) school 
(Windfall City v. New Castle First 
Nat, Bank, 172 Ind. 679, 87 NE 984, 
89 NE 311) (2) or United States 
government (Enid v. Warner-Quinlan 
Asphalt Co., 62 Okl. 139, 161 P 1092). 
(3) property along the line of the 
improvement, 

63. Vuleanite Pav. Co. v. Phila- 
delphia, 252. Pa. 605, 97 A 930; Vul- 
canite Pav. Co. v. Philadelphia, 252 
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ment exceeds the limit on the value of property fixed ' 


by law, the city will be liable for the illegal ex- 


cess,°t unless the property owners, by not objecting» 


to the asesssments, waived all irregularities and ille- 
galities and validated the assessments.®° It is vari- 


ously held that the municipality is®® or is not®’ 
liable to the contractor for a deficiency in the 


amount realized from the special assessments. Like- 
wise it is held or intimated by some authorities that 
the municipality may, out of its general funds, vol- 
untarily pay a deficit in the special assessment 
funds,®* but other authorities are to the contrary.®° 


The contractor cannot recover from the municipality — 


the attorney’s fees paid by him in attempting to 


collect an invalid assessment against the property | 


assessed.*? 


\ 


Application of particular charter or statutory pro-- 


visions. A charter or statutory provision that a 
city shall not be liable for the cost of an improve- 
ment, without having the right to enforce it against 
the property receiving the benefit thereof, will be 
given effect in a proper case. However, such a 
provision applies only to cases in which the city 
has authority to make the improvement at the cost 
of those owning the property benefited,’ and it is 
liable to the contractor where it has authority to 
contract for an improvement, but has no authority 


ghipanhitar cas,‘ 


ie : 
[§§ 2609-2611 
to make it a charge on abutting property,”? or where 
it has authority to make a contract for an improve- 
ment either at its own cost or at the cost of abutting 
property and it makes a contract providing for the 
making of the improvement at the cost of the abut- 
ting property but fails and neglects to adopt proper 
measures or to take proper steps to make the abut- 
ting property liable to an assessment,’* or, by reason 
of the nature or ownership of the abutting property, 
it cannot be subjected to the cost of the improve- 
ment.*° 

[§ 2610] k. Effect of Payment—(1) In General. 
Full payment in the medium provided for in the 
contract discharges the indebtedness under the con- 
tract.7° Some contracts provide that acceptance of 
the final payment shall operate as a release of all 
claims against the city under the contract;’’ but, 
notwithstanding such a provision, the acceptance of 
part of the final payment does not release the city.** 

[§ 2611] (2) Recovery Back. Payments made by 
the municipality to the contractor may be recovered 
back in a proper ease,’® as where the contract is 
ultra vires,*° or the payments were based upon esti- 
mates of the engineer which fraudulently included 
claims for work not done and materials not fur- 
nished,®! but the municipality can recover only to 
the extent that the payments were erroneous.*? 


Pa. 600, 97 A 928; Vulcanite Pav. Co. 
vy. Philadelphia, 239 Pa. 524, oe A 
On! 


1086; Barber eet rd 
Philadelphia, 5 a. Super. : 

64. Ghicazo v. Peo., 56 Ill. 327; 
Cincinnati v. Diekmeier, 31 Oh. St. 
242. 


65. Anderson Deering Co. Vv. 
Boone, 201 Iowa 1129, 205 NW 984. 

66. Indianapolis v. American Con- 
str. Co., 176 Ind. 510, 96 NE 608. 

{a] Where assessments are reduced 
so that the total amount thereof is 
less than the contract price, the con- 
tractor is entitled to recover the dif- 
ference from the municipality. In- 
dianapolis v. American Constr. Co., 
176 Ind. 510, 96 NE 608. 

67. Donohue vy. La Grange, 1838 
Tll, A, 222 [aff 263 Ill. 607, 105 NE 
762]. And see cases infra this note. 

{a] In particular cases.—(1) The 
city will not be liable for a deficiency 
arising from the fact that the value 
of property assessed does not equal 
the amount of the assessment, New 
Albany v. Sweeney, 13 Ind. 245; 
Crieghton v. Toledo, 18 Oh. St, 447. 
(2) Also the city is not liable for a 
deficit resulting from the sale of 
delinquent property for less than the 
amount of the assessment charged 
against it where the property was 
sold for all it was worth and all that 
could be obtained for it. Morris v. 
Sheridan, 86 Or. 224, 167 P 593 (there 
is no negligence on the part of the 
city). 

é3. Windfall City v. New Castle 
First Nat. Bank, 172 Ind. 679, 87 NE 
984, 89 NE 311; Corey v. Ft. Dodge, 
133 Iowa 666, 111 NW 6. 

€9. Wade v. Tacoma, 131 Wash. 
DAS! 230) P99; Prater v.Seattle, 111 
Wash, 104, 189 P 565. 

70. Golden v. Toledo, 


32, 

71. Cohen vy. Henderson, 182 Ky. 
658, 207 SW 4; Covington v. Noland, 
89 SW: 216, 28 KyL 314. 

fa] Loss resulting from reappor- 
tionment of assessment.—Under such 
a provision a contractor cannot re- 
eover from the city any loss which 
may accrue by reason of the reap- 
portionment of the assessment on a 
portion of the territory contained in 
an assessment district. Louisville v. 
American Standard Asphalt Co., 125 
Ky. 497, 102 SW 806, 31 KyL 1338 
(the court, however, ordered another 


delphia, 239 Pa. 524, 86 A 1086. 


5 OhS&CP 
for paving except’ for 


reapportionment which would com- 
pensate the contractor). 

72. Cohen v. Henderson, 182 Ky. 
658, 207 SW 4; Caldwell v. Rupert, 
10 Bush (Ky.) 179. 

[a] Reconstruction of street.—A 
charter provision that the city shall 
not be liable for the original im- 
provement of public ways, without 
the right to enforce it against the 
property receiving the benefit there- 
of, has no application to the recon- 
struction of a street. Louisville v. 
Tyler, 111 Ky. 588, 
SW 125, 23 KyL 827, 1609. 

73. Cohen v. Henderson, 182 Ky. 
658, 207 SW 4; L. W. Hancock Co. v. 
Mt. Sterling, 170 Ky. 207, 185 SW 
856; Terrell v. Paducah, 122 Ky. 331; 
92 SW 310, 28 KyL 1237, 5 LRANS 
289; Louisville v. Bitzer, 115 Ky. 
359, 78 SW 1115, 24 Kyl. 2263, 61 
LRA 434; Louisville Steam Forge Co. 
v. Mehler, 112 Ky. 438, 64 SW 396, 
652, 23 KyL 1335; Louisville v. Mc- 
Naughten, 44 SW 380, 19 KyL 1695; 
Louisville v. Leatherman, 99 Ky. 213, 
35 SW 625, 18 KyL 124. 

74 + $.Ashland v. Stewart, 214 Ky. 
234, 282 SW 1092; Cohen v. Hender- 
son, 182 Ky. 658, 207 SW 4. 

75. Cohen v. Henderson, supra. 

[a] Necessity of adjudication.—A 
city cannot be held responsible for 
the cost of a _ street improvement 
until the abutting property is ad- 
judged not liable for the improve- 
ment. Knepfle v. Southgate, 194 Ky. 
346, 238 SW 1051; Louisville v. Hexa- 
gon Tile Walk Co., 103 Ky. 552, 45 
SW 667, 20 KyL 236. 

76. Vuleanite Pav. Co. v. Phila- 

[a] Applications of  rule.—(1) 
Under a paving contract providing 
that the city shall be at no expense 
intersections 
and in front of unassessable prop- 
erty, and that assessment bills on 
abutting property shall be taken in 
payment, the city is not liable for 
paving in front of assessable prop- 
erty after acceptance of such assess- 


ment bills by the contractor, but the, 
in 


city remains liable for paving 
front of unassessable property not- 
withstanding the acceptance of as- 
sessment bills against such prop- 
erty. Vulcanite Pav. Co. v. Philadel- 
phia, 239 Pa. 524, 86 A. 1086. (2) 
Where a. contractor for a village im- 


64 SW 415, 65. 


provement accepts in full payment 
of his demand for work under his 
contract special assessment improve- 
ment bonds payable solely out of 
certain specific installments of the 
assessments when collected, the lia- 
bility of the village upon the contract 
becomes merged in the specific lia- 
bility evidenced by the bonds. Dono- 
hue v. LaGrange, 183 Ill. A. 222 [aff 
263 Ill, 607, 105 NE 762]. 

77. Allen v. Oneida, 210 N. Y. 496, 
104.NE 920; Oscar Daniels Co. vy. New 


aOR 196 App. Div. 856, 188 NYS 
78. Oscar Daniels Co. v. New 
York, supra, 

79... U. 2S. Hidelity, .étc., » Go. cv. 


Blytheville Sewer Impr. Dist. No. 1, 
137. Ark. 375, 209 SW 88; Ritchie v. 
Topeka, 91 Kan. 615, 138 P 618; Dick- 
ae v. Eldorado, 64 Okl. 142, 166 P 
80. Kansas City v. O’Connor, 82 
Mo. A, 655. : 
81. Ritchie v. Topeka, 91 Kan. 615, 
138 P 618. 
Damages for fraudulent estimate 
inducing payment see supra § 2577. 
82. Inland Constr. Co. v. Rector, 
133 Ark, 277, 202 SW 712; Leaven- 
worth vy. Scaman, 138 Wash. 6, 245 


7. 

[a] Double recovery.—Where the 
contract provides that the contractor 
shall bury pipe in the ground except 
where rock is encountered in which 
case it may be placed above the 
ground, and the city has paid the 
contractor for placing the pipe both 
above and below the ground for the 
same distance, it should be permitted 
to recover back only one of the items 
and not both. Leavenworth vy. Sca- 
man, 138 Wash. 6, 245 P 7. 

{b] Substantial performance or 
lack thereof.—(1) Where an entire 
contract has not been substantially 
performed, the municipality may re- 
cover back partial payments made 
upon the engineer’s estimates under 
the contract provisions. U. S, Fidel- 
ity, etc., Co. v. Blytheville Sewer 
Impr. Dist. No, 1, 1387 Ark. 375, 387, 
209 SW 88 (“the payments were made 
pursuant to the contract upon the 
agreement and assumption that the 
work would progress to its comple- 
tion, when the final test would be 
made, at which time it would then 
be determined whether the contract 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- §§ 2612-2614] 


[§ 2612] 1. Actions**—(1) Conditions Precedent 
and Time To Sue.** Compliance with applicatory 
statutory requirements®® as to the presentation of 
claims for amounts due®® or for damages*’ by a 
contractor may constitute a condition precedent to 
his action therefor, unless the requirement has been 
waived by the municipality.** Under some charter 
provisions, the contractor need not postpone action 
on his claim until after it has been audited,®® but 
may sue when the claim has been on file a specified 
period of time without having been acted upon by 
the auditing officer.°° An action by the contractor 
must be brought within the period of time pre- 
seribed by an applicable statute of limitation.% 
Where delay on the part of the city in suing to 
recover money paid under a fraudulent paving con- 
tract does not operate to the disadvantage of de- 
fendant, it does not constitute laches.” 


MUNICIPAL CORPORATIONS 


[44 C.J.] 409 

[§ 2613] (2) Parties.°* If both the city and 
property owners are liable, they may be joined in 
one action for the cost of an improvement. It is 
not error to refuse to permit the municipality, in 
a suit against it upon a contract for a municipal 
improvement, to\make the city treasurer and his 
bondsmen parties for the purpose of recovering 
judgment against them for the default of the treas- 
urer in not paying to the contractor a certain 
amount, in case it is found that such amount has 
not been paid to the contractor. 

[§ 2614] (8) Pleading.°* Declaration, petition, or 
complaint.°’ In an action by the contractor against 
the municipality, the petition or complaint must 
state a cause of action.®°* The allegations must show 
a valid contract®® and the facts fixing the lability 
of the city.t It is held that where a public im- 
provement has been completed and accepted and is 


had been complied with’). Compare 
Inland Constr. Co. v. Rector, 133 Ark. 
277, 202 SW 712 (the rule that, where 
the contractor has not substantially 
complied with the contract, the full 
amount paid him may be recovered 
back, does not apply so as to allow a 
recovery of payments made from 
time to time under the contract; the 
measure of the municipality’s recov- 
ery, if entitled to recover at all, is 
the cost of completing the work under 
the contract and the damage, if any, 
resulting from the failure of the con- 
tractor to substantially perform the 
contract). (2) On the other hand, 
where the contract has been sub- 
stantially performed but a portion of 
the work is defective by reason of 
faulty workmanship, it is proper to 
allow a recovery by the municipality 
for, and only for, the amount paid 
by it for that portion of the work 
which is defective. Walsh Constr. 
Co. v. Cleveland, 271 Fed. 701. 

83. Generally see Contracts §§ 
700-1034. 

84. Conditions precedent to pay- 
ment see supra §§ 2574, 2577 et seq. 

$5. See statutory provisions. 

Inapplicability of provisions see 
infra note 87 [a] (2). 

86. Trinidad v. Hokasona, 178 Fed. 
438, 102 CCA 421 (Colorado statute 
requiring a contractor to present to 
the city council a verified written 
statement ‘showing the amounts 
owing by him for labor and material 
and the names of the persons to 
whom due). 

87. See cases infra this note. 

[a] Thus (1) compliance with a 
charter, statutory, or contractual pro- 
vision requiring the presentation or 
filing of claims for damages within a 
specified period is a condition prece- 
dent to an action by the contractor 
against the municipality where such 
a provision is applicable. Degnon 
Contracting Co. v. New York, 202 
App. Div. 390, 196 NYS 63 [mod on 
other grounds 235 N. Y. 481, 139 NE 
580]; International Contract Co. v. 
Seattle, 69 Wash. 390, 125 P 152, 74 
Wash. 662, 134 P 502. (2) But of 
course this will not be so in cases 
where the statute is inapplicable, 
Pitt Constr. Co. v. Dayton, 237 Fed. 
305,21 541. CCA 115. Ritchie Vv. Wichita, 
99 Kan. 663, 163 P 176; Waldy v. 
Seattle, 93 Wash. 407, 161 P 65; 
Abbott v. Spokane, 75 Wash. 602, 135 
P 483 [dist International Contract Co. 
v. Seattle, 69 Wash. 390, 125 P 152, 
on the ground that a different charter 
provision was under consideration]. 

[b] An action upon the contract 
to recover the balance due thereon, 
rather than to recover damages for a 
breach thereof, is not within a char- 
ter provision requiring the filing of 
all claims for damages. Waldy v. 
Seattle, 93 Wash. 407, 161 P 65. 

Presentation of claims for extra 
work as condition precedent to pay- 
ment see supra § 2602. : 


ithe treasurer. 


88. Ford vy. Meeker, 64 Colo. 201, 
170 P 955. 

89. EF. V. Smith Contracting Co. v. 
New York, 70 Misc. 132, 128 NYS 351 
[aff 146 App. Div. 760, 131 NYS 479]. 

90. KF. V. Smith Contracting Co. v. 
New York, supra. 

91. Connolly v. San Francisco, 3 
Cal. . Unrep.. Cas...) 13439938), Pii1109; 
Thornton vy, Hast Grand Forks, 106 
Minn. 233, 118 NW 834. 

[a] Beginning of period.—Where 
a contractor is to be paid by assess- 
ment and the supreme court decides 
that no legal assessment can be made, 
the personal liability of the city be- 
comes fixed and the statute of limita- 
tions begins to run not later than 
the date of such decisions. Connolly 
v. San Francisco, 4 Cal. Unrep. Cas. 
134, 33 P 1109. 


[b] Action held not barred.—An 
action on warrants drawn on a 
special street improvement fund, 


brought within three years after no- 
tice that the city had diverted the 
fund by paying subsequent warrants 
drawn thereon, is not barred by limi- 
tations. Hemen y. Ballard, 40 Wash. 
81, 82°P 277. 

92. Fond du Lac v. Barber Asphalt 
Pay. Co., 156 Wis, 471, 146 NW 509. 


93. Generally see Contracts  §§ 
805-825. 
94. Louisville v. Henderson, 5 


Bush (Ky.) 515. 

95. Beaumont y. Materson, (Tex. 
Civ. A.) 142 SW 984, 

[a] There is no reason why the 
municipality should not have prose- 
cuted an independent suit against 
Beaumont v. Master- 
son, (Tex. Civ. A.) 142 SW 984. 
Generally see Contracts §§ 
5. 


97. See generally Contracts §§ 
827-870. 

98. See cases infra this note. 

[a] Petition or complaint held to 


state cause of action.—Nagle v. Mc- 
Murray, 84 Cal. 539, 24 P 107; Ryan 
v. Coldwater, 46 Kan. 242, 26 P 675; 
O’Neil v. Portland, 59 Or. 84, 113 P 
655; Roehring v. Huebschmann, 34 
Wis. 185. < 

[b] Petition held not 
cause of action.—Gulf Pav. Co. vy. 
Atlanta, 22 Ga. A. 374, 96 SE 392; 
Pleasant Ridge v. Dayton Limestone 
Conve nOne TAL 400s Lia Ole VUCIRS Ot 
N. S. 498; Enid v. Warner-Quinlan 
Asphalt Co., 62 Okl. 139, 161 P 1092, 


to state 


: 99. Ind.—Tipton v. Jones, 77 Ind. 
07. 

Minn.—Nash v. St. Paul, 11 Minn. 
174. 

N. J.—Knapp v. Hoboken, 38 N. J. 
L., 371 


Oh.—Pleasant Ridge v. Dayton 
Limestone Co., 1 Oh, A. 405, 17 Oh. 
Gir—CE£EYN. Si 498: 

Tex.—Galveston v. Devlin, 84 Tex. 
819, 19 SW 395. 

[a] Count held demurrable.—A 
count in the petition in an action 
against a city to recover on a grading 


cient consideration to 


contract, showing that no statutory 


requirements for competitive bidding 
were complied with, and only that 
the price was to be fixed at some in- 
definite time under a future legal 


contract with another, shows on its 


that no valid contract was 
into, and is demurrable. 


face 
entered 


O'Neill v. South Omaha, 102 Nebr. 


836, 170 NW 174. 

[b] Complaint held to plead suffi- 
withstand de- 
murrer, Holbrook, etce., Corp. v. 
New York, 277 Fed. 840. See Mc- 


Govern v. New York, 234 N. ¥. 577, 


138 NE 26, 25 ALR 1442 (upholding, 
as against demurrer, two counts, but 
not another, in respect of averments 
of consideration). 

1. McBean v. San Bernardino, 96 
Cal. 188, 31 P 49; Louisville v. Mul- 
goons 94 Ky. 462, 22 SW 847, 15 KyL 

[a] Allegations held necessary. in 
particular cases include allegations 
of: (1) The illegality of an assess- 
ment. Kearney v. Covington, 1 Mete. 
(Ky.) 339. (2) The default of the 
city in collecting the same. Raisch 
v. San Francisco, 80 Cal. 1, 22 P 22; 
Kearney v. Covington, suvra. (3) 
Actual receipt by the city treasurer 
of money received from a_ special 
assessment. Silkman y. Milwaukee, 
31 Wis. 555 (action based on ccllec- 
tion of assessment by municipality 
and its wrongful refusal to turn the 


money over to the contractor). (4) 
The. reasonableness of the amount 
expended by the contractor for 


alleged extra work. Palmberg v. 
Astoria, 112 Or. 353, 228)P 107, 229. P 
380. (5) The giving of a statutory 
notice. Morgan vy. Guttenburg, 40 
NUE: 394. (6) The fraudulent; 
arbitrary, or unreasonable refusal 
of the engineer to give a certificate 
when the contractor was entitled to 
it. Devlin v. New York, 124 App. 
Divi) 184;0°108) NYSSi739) (7) The 
failure of the engineer to follow his 
honest judgment. E, De Voe Tomp- 


kins, Inc. v. Bridgeport, 100 Conn. 
147, 123 A 135. 
[b] Allegations held proper or 


sufficient.—(1) Under some statutes 
it is sufficient to plead performance 
generally without stating the facts 
showing it. City Street Impr. Co. v. 
Morysville, 155 Cal. 419, 101 P 308, 
23 LRANS 317. (2) An averment of 
completion of the work to the satis- 
faction of designated municipal au- 
thorities, its acceptance by them, and 
final approval of the assessment 
therefor is a sufficient allegation of 
full performance by the contractor, 
Woodruff Place v. Gorman, 179 Ind. 
1,100 NE 296. (3) An allegation that 
the city illegally terminated the 
contract by ordering cessation of 
work shows a breach of contract. 
Jonas v. West Palm Beach, 76 Fla. 
66, 79 S 488. (4) An objection to a 
petition that it should have shown 
that the payment of the contractor’s 
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in use, and nothing remains to be done under the 
contract except for the city to pay the amount due, 
a recovery of such amount may be had under the 
common counts,” although special counts filed with 
the common counts are insufficient.* Also, where 
the action is based upon a statute, rather than the 
contract, a copy of the contract need not be made 
a part of the complaint.‘ However, where a man- 
datory statute requires the making of an express 
contract for work done for a city, a complaint which 
seeks to recover upon a liability for such work 
does not state a cause of action unless it shows that 
it is based upon an express contract.> A complaint 
in an action by a city against a contractor to recover 
the cost of repairing a street during the guaranty 
period has been held to sufficiently allege a breach 
of the guaranty.® 

Plea or answer.” In an action against it by a 
contractor, it is incumbent upon the municipality 
to properly plead such defenses as it desires to 
assert.® 

[§ 2615] (4) Issues and Proof. As in other civil 
actions,® the issues in an action between a munici- 
pality and a contractor are those arising from the 
denial in the pleadings of one party of the allega- 
Or.—Dennis v, 


486, 157 P 799, 
[a] 


compensation had been provided for, 
as required by constitutional provi- 
sion, cannot be sustained where the 
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Willamina, 80 Or. 
Waiver of defense.—(1) The 


[§§ 2614-2616 


tions contained in the pleadings of the other party.’° 
Where the allegations of plaintiff are met by a gen- 
eral denial, plaintiff need prove only such facts as 
are necessary to entitle him to recover,!! and de- 
fendant can introduce only such evidence as legiti- 
mately tends to disprove the facts necessary to be 
established by plaintiff.1?, Proof by the municipal- 
ity that the contract does not comply with an ap- 
plicable statute is not necessary where such lack of 
complianée clearly appears from the evidence intro- 
duced by the contractor.1* Where the municipality 
pleads payment, evidence is admissible to show pay- 
ment in the terms of the contract or in other terms 
than those originally agreed on.14 Evidence offered 
by the municipality is properly rejected where its 
answer does not state facts sufficient to constitute a 
defense to the action.15 Also, evidence contradict- 
ing an admission made in the pleadings is not 
admissible;!* but an allegation in the answer of a 
village that the contractor had been paid in full the 
amount due under his contract is not an admission 
that the necessary assessment had been levied and 
ald.1? 


[§ 2616] (5) Evidence—(a) Presumptions and 


breach, is not subject to attack. 
Harrison v. Tampa, 247 Fed. 569. 
(2) In an action by the contractor to’ 


petition sets out the contract in full 
and sufficiently shows that the con- 
tractor was to be paid out of the 
proceeds of a sale of bonds issued 
pursuant to an election. Houston vy. 
Potter, 41 Tex. Civ. A. 381, 91 SW 
389. (5) Where the question of the 
amount due a contractor has been 
submitted for arbitration to a muni- 
cipal board, it is proper to allege bad 
faith on the part of such_ board. 
Burnham v. Milwaukee, 69 Wis. 379, 
34 NW 389. 

2. Chicago v. Duffy, 218 Ill. 242, 
75 NE 912. 

3. Chicago v. Duffy, supra. See 
Berlin Iron-Bridge Co .v. San Antonio, 
(Tex. Civ. A.) 50 SW 408 (a petition 
against a city averring that plaintiff 
built a bridge for it along one of its 
streets, which, when finished, was 
accepted and used, is sufficient, as 
stating a case on an implied contract 
to pay for the reasonable value 
thereof, although other averments 
therein are insufficient to show 
liability on an express contract), 

4, Woodruff Place v. Gorman, 179 
Ind. 1, 100 NE 296. 

fa] Thus, where the action is ob- 
viously based upon a statute provid- 
ing that a city or town shall be liable 
to the contractor for the contract 
price of an improvement of a street 
or alley to the extent of the moneys 
actually received by it from assess- 
ments, the contract is not the founda- 
tion of the action within the meaning 
of a statute requiring a copy of the 
contract to be made a part of the 
complaint. Woodruff Place v, Gor- 
man, 179 Ind. 1, 100 NE 296. 

5. Colorado Springs v. Coray, 25 
Colo, A. 460, 139 P 1031. 

6. Barber Asphalt Pav. Co. v. 
Indianapolis, 52 Ind. A. 587, 101 NB 
31; 

7. See Contracts §§ 
871-897. ° 

8 U. S.—Charlotte v. Atlantic 
Bitulithic Co., 228 Fed. 456, 143 CCA 
38; Ironton v. Harrison Constr. Co., 
212 Fed. 353,:129 CCA 29, 

Tll.—O’Neil v. Chicago, 205 Ill. A. 
508; Holmes v. Chicago, 203 Ill. A. 
445; McGovern v. Chicago, 202 Ill. A, 

139 [aff 281 Ill. 264, 118 NE 38]. 

: Mass.—Ryan y. Boston,‘*204 Mass. 
456, 90 NE 581. 

N. Y.—Molloy v, Briarcliff Manor, 

217 NeeYeb27, 6112) NE. 3429. 


—— 


generally 


failure of municipal authorities to 
accept work is a matter of defense 
to be set up by plea in abatement, 
and a denial of liability in any event 
and consent to try the case on the 
merits without a preliminary decision 
of the question of acceptance waives 
such defense. Charlotte v. Atlantic 
Bitulithic Co., 228 Fed. 456,.143 CCA 
38. (2) On the other hand, in an ac- 
tion to recover for services rendered 
in superintending the construction of 
a city hall, where the answer alleged 
that the contract sued on was ultra 
vires, and the city objected to the 
introduction of any evidence under 
the complaint, there was no waiver 
of the objection that the contract 
under which plaintiff performed serv- 
ices was not entered into in accord- 
ance with statute. Colorado Springs 
vy. Coray, 25 Colo, A. 460, 139 P 1031. 

[b] The city must specially plead 
(1) a provision of the contract au- 
thorizing it to retain money to pay 
liens, if it intends to rely thereon as 
a defense to'an action on the con- 
tract. New York v. Jersey City Third 
Nat. Bank, 221 Fed. 175, 1837 CCA 75 
[certiorari den 238 U. S. 628 mem, 35 
SCt 791 mem, 59 L. ed. 1496 mem]. 
(2) A plea of the general issue is in- 
sufficient to present a defense that a 
contract of employment within the 
general power of the city to make is 
illegal by reason of the failure of the 
authorities to take the steps pre- 
scribed by ordinance, Holmes y, Chi- 
cago, 203 Ill. A. 445. 


[c] Negation of statutory excep- 
tions.—Under lL. (1906) c 506 § 38, 
making void all contracts under 


which workmen on municipal work 
are worked more than eight hours a 
day, except in cases of extraordinary 
emergency, when a municipality 
claims that a contract is avoided, it 
must allege, not only that workmen 
were worked more than eight hours, 
but that they were so worked when 
there was no extraordinary emer- 
gency. Molloy v. Briarcliff Manor, 
158 App. Div. 456, 143 NYS 599 [mo- 
tion to app to Ct. of App. den 160 
App. Div. 897, 144 NYS 1130 mem, 
and aff 217 N, Y: 577,112. NE 429]. 

{d] Pleas and answers upheld.— 
(1) A plea setting up that plaintiff, 
after commission of an alleged breach 
by defendant municipality, continued 
to perform, thereby waiving the 


recover damages from the city be- 
cause of an alleged error in estimates 
as to earth to be moved, it is error 
to strike out defendant’s statement 
of the contract, plaintiff’s failure to 
give notice of any mistake until after 
completion. thereof, together with 
charter provisions, affecting the pro- 
cedure in making such improvement. 
Palmberg v. Astoria, 112 Or, 353,228 
P 107, 229. P 380. 


9 See Pleading [31 Cye 671]. See 


‘also Contracts §§ 906-925 


10. Seaside v. Randles, 92 Or. 650, 
180 P 319. 

[a] Conformity of work to con- 
tract.—In an action by a city against 
a contractor for failure to construct 
a sewer according to the contract, 
where the contractor denied that the 
work was not constructed according 
to the contract, the negligence of the 
city engineer or inspector in exam- 
ining and inspecting work is not ma- 
terial, the issue being whether or not 
work was done in accordance with 
the contract, Seaside v. Randles, 92 
Or. 650, 180 P 319. 

11. Molloy v. Briarcliff Manor, 217 
N.Y. 577, 112 NE 429, 

[a] Excuse for nonproduction.— 
The obstinate refusal of an inspector 
to furnish certification of the com- 
pletion of the work will excuse its 
nonproduction in an action against 
the city. Guidet v. New York, 36 
N. Y. Super. 557 [rearge den 37 N. Y. 
Super. 124]. ‘ 

12. Molloy v. Briarcliff Manor, 217 
N. Y, 577, 112 NE 429, , 

13, Colorado Springs v. Coray, 25 
Colo, A, 460, 139 P 1081. ; 

14. Heavener v. Terry, 103 Okl. 
142, 229 P 626, 

15. Dennis v. Willamina, 80 Or. 
486, 157 P 799. 

16. Brady v. New York, 132 N. Y. 
415, 30 NE 757. ‘ 

[a] Xlustration.—Where the con- 
tractor brings an action for the bal- 
ance due to him under the contract, 
and the city answers, admitting that 
the rock excavation required by the 
contract has been completed and the 
work accepted by the commissioner 
of public works, evidence that the 
rock has not been excavated as re- 
quired is inadmissible, Brady v. 
New York, 132 N. Y. 415, 80 NE 757. 

17. Harrison v. New Brighton, 110 
App. Div. 267, 97 NYS 246, , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2616-2617] 


Burden of Proof.1® In an action by the contractor, 
he has the burden of showing performance,!® but 
in an action,?° or on a counterclaim,?! by the mu- 
nicipality it has the burden of showing nonperform- 
Where the contractor has 
completed the work, presumptively he is entitled 
to be paid for it,?? and it is for the municipality 
to show why he should not be paid.?* 
presumption will be indulged in favor of the validity 
of a contract which is fair and reasonable on its 
face and is within a class of contracts which the 
city has power to make;** in the absence of evi- 
dence to the contrary it will be presumed that the 
city proceeded lawfully in undertaking the improve- 


ance by the contractor. 


Contracts 


8§ 


Generally see 
50. 

Hartupee v. Pittsburgh, 97 Pa. 
107. 

[a] Where the contractor makes 
out a prima facie case and rests, the 
burden of proof is not shifted to the 
city, but the contractor has proved 
all that is essential unless, and until, 
the city introduces some evidence 
which requires him to prove more. 
O’Keeffe v. New York, 173 N. Y. 474, 
66 NE 194. 

20. Seaside v. Randles, 92 Or. 650, 
180 P 319. 

21. Manders v. Moose Jaw, 7 Sask. 
L. 158, 20 DomLR 408, 28 WestLR 
$21. 

“22. Jones v. New York, 60 App. 
Div. 622, 70 NYS 296 [aff 171. N. Y. 
628 mem, 63 NE 1118 mem]. 

23. Jones v. New York, supra. 

- [a] Right to retain money.—The 
eity has the burden of establishing 
its right to retain sums withheld by 
it out of funds earned by the con- 
tractor; and, even if its engineer had 
the right to determine what should 
be retained, 
prove that he did so determine, Bal- 
timore City v. Talbott, 120 Md. 354, 
87 A 941. 

24. Harrold v. Huntington, 74 W. 
Va. 538, 82 SH 476. 
. 25. Harrold v. Huntington, supra. 

26. Harrold v. Huntington, supra. 
- 97, Camden Clay Co. v. New Mar- 
tinsville, 67 W. Va. 525, 68 SE 118, 

28. “Peterson v. New York, 194 
N. Y. 437, 87 NE 772. : 

[a] Reason for rule.—In view of 
the plenary power over the form of 
the contract conferred on certain 
commissioners by statute, the fact 
that municipal contracts are usually 
under seal, and the implied power of 
an agent to follow the usual and 
customary method adopted in the 
business, the municipality has the 
burden of showing that sealed instru- 
ments are not the usual form of its 
contracts. Peterson v, New York, 
194 N.Y. 487, 87 NE 772, 

29. Spearin v. New York, 178 App. 
Div. 898, 164 NYS 789. 

[a] Rule applied.—(1) A suspen- 
sion of work by the city being justi- 
fied under the contract, provided the 
power was not abused, the contractor 
has the burden of showing that the 
suspension was not justified by con- 
ditions existing at the time, or that 
such conditions had arisen from the 
city’s fault, or that the duration of 
suspension was so unreasonable as to 
amount to a breach. Spearin v. New 
York, 178 App. Div. 898, 164 NYS 789. 
(2) Where payments have been made 
upon estimates of the engineer, in 
accordance with the contract, the 
burden is upon the improvement dis- 
trict seeking recovery of payments to 
prove that the payments were not 
due. Inland Constr. Co. v. Rector, 
133 Ark. 277, 202 SW 712. (3) Where 
an engineer has determined a certain 
matter, as provided by the contract, 
‘the contractor seeking to impeach 
such determination on the ground of 
fraud or bad faith has the burden of 
‘proof, Schneider v. Ann Arbor, 195 
Mich. 599, 162 NW 110. 


it has the burden to| 
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Every legal 
justified.?° 
[§ 2617] (b) 


' 


30. See Evidence § 89 et seq. 

31. See cases infra this note; and 
also Contracts §§ 960-975. : 

[a] Evidence held admissible.— 
(1) The contract between the munici- 
pality’ and ‘the, contractor is ad- 
missible in evidence. Molloy vy. 
Briarcliff Manor, 217 N. Y. 577, 112 
NE 429; Hayden vy. Astoria, 84 Or. 
205, 164 P 729. And see Detroit v. 
Robinson, 38 Mich. 108 (the adver- 
tisement, bid, contract, and previous 
correspondence, showing what the 
parties understood the amount to be 
withheld on the contract would be, 
are admissible), (2) Also, where the 
work was performed by subcontrac- 
tors, the subcontracts are admissible 
in evidence for the purpose of show- 
ing that the contractor did not suffer 
any actual damages from a breach of 
contract by the municipality. New 
York vy. Selden, 255 Fed. 317, 166 CCA 
487. (3) A certificate or written re- 
port of an engineer appointed by the 
municipality or board is admissible. 
West Chicago Park Comrs, y. Barber, 
62 Tll, A. 108; Frederick v. Bonner 
Springs, 104 Kan, 257, 178 P 435s: (4) 
Also, evidence of a conversation be- 
tween the contractor and the city 
engineer is sometimes held admissi- 
ble. Young v. Holyoke, 225 Mass. 
140, 114 NE 62; Osgood Constr. Co, v. 
Claremont, 81 N. H. 29, 122 A. 346. 
(5) Where the contract provides that 
the work may be relet on a certificate 
of the borough engineer that the 
work is being unnecessarily delayed, 
the contractor is entitled to prove 
the facts, where it appears that the 
certificate of the engineer to that 
effect was based wholly on the re- 
ports of subordinates. F, V. Smith 
Contracting Co. v. New York, 167 
App. Div. 253, 152 NYS 658. (6) In 
an action for extra work, evidence 
that water and light commissioners 
visited the work, talked with the con- 
tractors, and ordered changes, is ad- 
missible to show notice of the condi- 
tions making the extra work neces- 
sary. Douglass v. Morrisville, 89 Vt. 
393, 95 A 810. (7) Where the con- 
tract provided that the work was to 
be done to the satisfaction of the 
village engineer and village council, 
evidence that the village engineer 
and inspector had passed certain ma- 
terials is admissible on the question 
of whether the work was done in 
accordance with the contract, not- 
withstanding the village council re- 
fused to approve. Porath v. High- 
land Park, 211 Mich. 475, 179 NW 229. 
(8) Evidence’ as to orders and direc- 
tions concerning the work given by 
an inspector is admissible on the 
question of his agency for the village. 
Douglass v. Morrisville, 89 Vt, 393, 
95 A 810. (9) Time sheets relating 
to the value of extra work performed 
by a subcontractor were erroneously 
excluded where the city was liable 
for the-subcontractor’s claim. Balti- 
more v. Poe, 182 Md. 637, 104 A 360. 
(10) The testimony of the contrac- 
tor’s witnesses that, instead of keep- 
ing a record of the actual amount of 
material removed, the amount of 
rock and earth removed was deter- 
mined by measuring with rod and 
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ment*® and in awarding the contract therefor;?* and 
these presumptions obtain until they are clearly 
overthrown by evidence.?? 
that its contracts are not usually under seal rests 
upon the municipality.?8 
been taken under authority conferred by the con- 
tract, the party seeking to impeach such action has 
the burden of showing that the action was not 


The burden of showing 


Where certain action has 


Admissibility, Weight, and Sufii- 


ciency. The rules of evidence obtaining in civil ac- 
tions generally®° are applicable and controlling in 
determining the admissibility,®! weight and_ suffi- 


plumb line the air spaces left after 
the removal of the material, is ad- 
missible, Odell v. New York, 206 App. 
Div. 68, 200 NYS 705 [app dism 237 
N. Y. 564 mem, 143 NE 744 mem, aff 
238 N. Y. 623 mem, 144 NE 917 mem]. 
(11) On an issue of delay, it is proper 
to admit evidence that work under 
the contract was retarded by the 
city’s termination of another con- 
tract with the same contractor) Ed- 
ward DeV. Tompkins, Ine. y. Bridge- 
port, 94 Conn. 659, 110 A 183, (12) 
Also, evidence as to the breaking of 
concrete slabs, while being removed 
by ordinary methods to places in the 
substructure of a bridge, is admissi- 
ble since the city, having prescribed 
the construction of such slabs, was 
chargeable with delay caused by 
breaking thereof. Edward Dev. 
Tompkins, Ine. v. Bridgeport, supra. 
(13) On an issue of fraud, it is proper 
to admit evidence of other bids on the 
Same work (Ensley v. Hollingsworth, 
170 Ala. 396, 54 S 95, AnnCas1912D 
652), (14) as well as evidence that 
the contract price was grossly in 
excess of the real value of the work 
(Nelson v, New York, 131 N. Y. 4, 
29 NE 814). (15) Evidence that the 
contractor offered to pay the city 
engineers to alter the plans so as to 
essen the cost of construction is com- 
petent, Mallory v, Olympia, 75 Wash. 
245, 1384 P 914. (16) Where complete 
performance by the contractor has 
been prevented by the municipality, 
the contractor may prove the reason- 
able worth of the work done by him. 
Jobst. v.. Danville, 212 Ill. A. 571. 
(17) Where a surety of the contrac- 
tor completed the work, evidence as 
to the cost of completion is proper. 
Wells y. Philadelphia, 270 Pa. 42, 112 
A 867. (18) In an action to recover 
for extra work and delay caused by 
the city, the contractors are properly 
permitted to show that but for devia- 
tions from the contract complained 
of they could have completed the 
work during the summer, that their 
labor was less efficient in the» winter 
season, and that the burden of: oper- 
ating a rock quarry was greater then. 
Hayden v. Astoria, 84 Or. 205, 164,P 
729. (19) In an action by a con- 
tractor, against a city defended on 
the ground that there had been an 
explosion, which damaged private 
property, a letter from a property 
owner to the president of the bor- 
ough, desiring to know if he could 
present his claim for adjudication, 
should be _ received in_ evidence. 
Reilly v. New York, 170 App. Div. 
574.156 NYS 629. 

[b] Evidence held inadmissible.— 
(1) In the absence of a showing of 
their relevancy, other contracts than 
the one involved in the suit should 
not be received in evidence, Uvalde 
Asphalt Pav. Co. v. New York, 196 
App. Div. 740, 188 NYS 304. (2) 
Where plaintiff built a waterworks 
system for defendant town in ac- 
cordance with plans and specifications 
furnished by an engineer employed 
by the town, and sues to recover a 
balance due on his contract, the con- 
tract between the town and engineer 
is immaterial and inadmissible in the 
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ciency®? of evidence in an action between a munici- 


MUNICIPAL CORPORATIONS 


pality and a contractor for a municipal improve- 


absence of proof that plaintiff knew 
of any departure therefrom by the 
engineer. Stonewall v. Stone, 207 
Fed. 540, 125 CCA 139. (3) Evidence 
that the work was not done according 
to the contract is inadmissible where 
the contract provides that the deci- 
sion of the city engineer shall be 
final as to whether the materials 
furnished or work done are _accord- 
ing to the contract. Jobst v. Danvile, 
212 Tll. A. 571. (4) However, where 
the contract expressly stipulates that 
the city engineer has no authority to 
release the contractor from a neces- 
sary and important requirement of 
the contract, evidence that the engi- 
neer instructed the contractor’s fore- 
man to deviate from plans and speci- 
fications is inadmissible. Seaside v. 
Randles, 92 Or. 650, 180 P 319. (5) 
Evidence as to the bridge commis- 
sion’s instructions to the city’s con- 
sulting engineer before the plans and 
specifications were framed is inad- 
missible. Edward DeV. v. Tompkins, 
Inc, v. Bridgeport, 94 Conn, 659, 110 
A 183. (6) AS against the assignee 
of a paving claim, the contract for 
which provides that, on completion of 
the work, the price shall be paid, ex- 
cept what may be retained to secure 
liens, the communication from the 
contractor to the city, made several 
years before the trial, that. there are 
claims which are liens, is inadmissi- 
ble, where there is no evidence that 
liens have been established, or that 
all claims have not been satisfied by 
the contractor. San Antonio v. 
Stevens, (Tex. Civ. A.) 126 SW 666. 
(7) In an action by a contractor for 
damages sustained by reason of a 
city’s failure to have the premises 
ready at the time it represented, thus 
causing the contractor’s men to lose 
time, evidence that the contractor’s 
representative told the secretary of 
the board of public works that, if the 
penalty was not insisted upon, the 
time when the city commenced work 
was immaterial was properly re- 
jected. Hetherington-Berner Co. Vv. 
Spokane, 75 Wash. 660, 135 P 484. 
(8) Where the contract provides for 
liquidated damages for delay, evi- 
dence that the municipality suffered 
little or no damage because the con- 
tract was not actually completed 
within the time fixed is not admissi- 
ble. Parker-Washington Co. v. Chi- 
cago, 185 Ill. A. 237 [aff 267 Ill. 136, 
107 NE 872, AnnCas1916E 337]. (9) 
In a contractor’s action against a city 
for unwarranted termination of the 
contract, the exclusion of evidence 
as to what the city did to repair a 
claimed defect after taking over the 
work, with the qualification that evi- 
dence as to the extent and character 
of the’ defect would be admitted, is 
proper, Edward DeV. Tompkins, Ine. 
vy. Bridgeport, supra. (10) Where the 
contract provides that the contractor 
shall dispose of excavated material, 
it is not error to exclude evidence as 
to what labor was employed in re- 
moving a dumping pier for excavated 
material under orders by the city. 
Baltimore v. Poe, 1382 Md. 637, 104 
A 360. (11) Evidence as to bribery 
in securing the contract is properly 
rejected where an investigation of 
the complaint of bribery has previ- 
ously been made. Weston vy. Syra- 
cuse, 82 Hun 67, 31 NYS 186. (12) It 
is proper to refuse to permit a wit- 
ness to state his opinion in a ques- 
tion which is simply one of fact and 


not one of science or skill. Maier 
v. Evansville Public Works, 151 
Ind. 197, 51 NE 233 (question 


whether time limited for completion 
of work was too short). (13) Evi- 
dence of custom is not admissible on 
behalf of the contractor in the ab- 
sence of proof that the city knew 
of such custom or that it was of 


such general notoriety that a pre- 
sumption of such knowledge could be 
indulged. Manerud v. Eugene, 62 
Or, 196, 124 P 662. 

$2. See cases infra this note; and 
also Contracts §§ 976-986. 

[a] The contractor makes out a 
prima facie case for the recovery of 
unpaid installments by the introduc- 
tion in evidence of the contract and 
of the city engineer’s certificate of 
completion, as required by the con- 
tract. O’Keeffe v. New York, 173 
N. Y. 474, 66 NE 194. 

[b] The city cannot challenge the 
sufficiency of the proof of the amount 
due where such proof was made from 
its own books kept for that purpose 
and by the testimony of its em- 
ployees. McGovern v. Chicago, 202 
Ill, A. 139 [aff 281 Ill. 264, 118 NE 3]. 

[ec] Weight of particular evidence. 
—‘On February 3, 1911, when three 
days had passed without the certifi- 
eate for January work being signed, 
and when payment for such work, 
under the terms of the contract, was 
due a week later, the president of the 
contractor wrote to the commissioner, 
in terms which could leave no doubt, 
that the money then coming due was 
needed, and that unless payments 
were promptly made he would have 
to suspend work. , .. In view of this 
letter, evidence as to dates of pay- 
ment of installments coming due in 
prior years was unimportant.” New 
York vy. Third Nat. Bank, 221 Fed. 
175, 178, 137 CCA 75 [certiorari den 
238 U.S. 628 mem, 385 SCt 791 mem, 
59 L. ed. 1496 mem]. 

[d]. Evidence held sufficient to: 
(1) Show that neither party supposed 
that contract relations would be es- 
tablished until a formal contract was 
executed, which was never done. 
Central Bitulithic Pav. Co. v. High- 
land Park, 164 Mich. 223, 129 NW 46, 


AnnCas1912B 719. (2) Show sub- 
stantial performance by the con- 
tractor. Gilchrest v. Des Moines, 


(Iowa) 131 NW 776; Peet v. East 
Grand Forks, 108 Minn. 426, 122 NW 
327. (3) Establish prima facie the 
rights of the contractor to an esti- 
mate by the engineer for a partial 
payment, at least for some amount, 
on the work which had not been 
questioned. Algate v. Lansing, 180 
Mich. 484, 147 NW 561. (4) Prove 
abandonment of the contract by the 
contractor. Smith v. Tukwila, 118 
Wash, 266, 203 P 369. (5) Show that 
the contractor was justified in stop- 
ping work. Peet v. East Grand 
Forks, supra. (6) Show that two 
storage reservoirs were not built in 
accordance with a contract. Inland 
Constr. ‘Co.: v. Rector,‘'133' ‘Ark 27%, 
202 SW 712. (7) Show that neither 
the engineer nor the board of com- 
missioners consented to the manner 
in which work was done. Sulphur 
Springs Water, etc., Impr. Dist. v. 
Galbraith, (Ark.) 185 SW 474. (8) 
Show that failures in sewers due to 
the pipes separating or cracking were 
due to the condition of the soil, ete., 
relieving the contractor from liabil- 
ity therefor. Shea v. New Orleans 
Sewerage, etc., Bd., 124 La. 299, 50 
S 166. (9) Support an increased al- 
lowance to the board for diminished 
work. Sulphur Springs Water, etc., 
Impr. Dist. v. Galbraith, supra, (10) 
Warrant a verdict compensating the 
contractor for additional work and 
increased cost necessitated by certain 
changes in plans. Odell v. New York, 
206 App. Div. 68, 200 NYS 705 [app 
dism 287 N. Y. 564 mem, 143 NE 744 
mem, aff 238 N. Y. 623 mem, 144 NE 
917 mem]. (11) Support the decision 
of the trial court allowing some, and 
rejecting other, claims for extra work 
and materials. Universal Constr, Co. 
v. St. Louis, 284 Mo. 89, 223 SW 981. 
(12) Show: that an inspector ap- 
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ment. Some authorities take the position that where 


pointed by village water and light 
commissioners to have charge of the 
construction of a dam was their 
agent in whatever he did in ordering 
extra work and materials. Douglass 
v. Morrisville, 89 Vt. 393, 95 A 810. 
(13) Show that the contractor was 
not damaged by wrong grades for 
excavating in rock furnished by the 
city’s engineer. Odell v. New York, 
supra. (14) Sustain, justify, war- 
rant, or require a particular finding 
by the trial court. Walsh y. Chicago, 
201 Ill. A. 584; Blain v. Delphi, 195 
Ind. 463, 145 NE 764; Maier y. Evans- 
ville Public Works, 151 Ind. 197, 51 
NE 233 (finding that charges of 
fraud, collusion, and favoritism are 
untrue); Frederick vy. Bonner Springs, 
104 Kan, 257, 178 P 435 (finding that ~ 
engineer and other officers of city 
did not act in good faith in rejecting 
all of the paving done under a con- 
tract); Universal Constr. Co. vy. St. 
Louis, 284 Mo. 89, 223 SW 931; Hy- 
draulic Press Brick Co. v. Nickell, 
(Mo. A.) 221 SW 815 (finding for 
plaintiff that work was in compliance 
with specifications); Becker v. New 
York, 170 N. Y, 219, 63 NE 298 -(find- 
ing that final certificate of city sur- 
veyor was false and made in bad 
faith); Ryan v. New York, 159 App. 
Div. 105, 143 NYS 974 (finding that 
plaintiff was not materially delayed 
in the construction of the work by a 
change in the plans nor by the city’s 
failure to make prompt and sufficient 
appropriations for continuing the 
work); Wakefield Constr. Co. v. New 
York, 157 App. Div. 535, 142 NYS 
743 [aff 213 N. Y. 683 mem, 107 NE 
1087 mem] (finding that the engi- 
neer’s certificate was arbitrary, and 
not based upon the honest considera- 
tion of facts); Oregon Engineering 
Co. v. West Linn, 94 Or. 234, 185 P 
750; Blassingame v. Laurens, 80S. C. 
38, 61 SE 96 (finding that the city 
council had determined to waive the 
requirement of a contract signed by 
both parties and the execution of a 
bond by the contractor); Ward v. 
De Smet, (S. D.) 208 NW 770 (finding 
that quicksand was unusual condi- 
tion); Beaumont y. Masterson, (Tex. 
Civ. A.) 145 SW 1079 (finding that 
money reserved by a city was a por- 
tion of that earned by and due to a 
contractor completing public work 
on the failure of the original con- 
tractor to do so). j 

{e] Evidence held insufficient to: 
(1) Show fraud invalidating the cer- 
tificate of a commissioner. James- 
town v. Arter, 55 Misc. 629, 106 NYS 
1027, (2) Support a finding that 
after a certain date ‘‘there was not 
an engineer in constant supervision 
of the work, but that the city had an 
engineer at its command at any time 
who could be called at any time and 
consulted by the contractor.” Ward 
v. De Smet, (S. D.) 208 NW 770, 772. 
(3) Show that the contractor was 
ready and offered to complete the 
work according to the city’s construc- 
tion of the contract. Douglas vy. 
Lowell, 194 Mass. 268, 80 NE 510. 
(4) Show substitution of two-inch 
galvanized pipe for the four-inch 
cast-iron pipe required by contract. 
Inland Constr. Co. v. Rector, 133 Ark. 
277, 202 SW 712. (5) Show what 
profits plaintiff was deprived of. 
Geary v. Port of New Orleans, 139 
La. 781, 72 S 245. (6) Show that the 
contractor was required by the city 
to excavate excess rock, despite his 
protest and claim that the excavation 
was not included in the contract, 
Leary v. Watervliet, 222 N. Y. 337, 
118 NE 849. (7) Show negligence in 
collecting an assessment. Goodrich 
v. Detroit, 12 Mich. 279. (8) Sustain 
a counterclaim of the municipality. 
C. T. Willard Co. v. New York, 81 
Mise. 48, 142 NYS 11. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the contractor seeks to recover damages consisting 
of expenses incurred and therefore capable of defi- 
nite ascertainment, it is incumbent upon him to 
prove the damages sustained with reasonable cer- 
tainty and detail,®** notwithstanding the difficulty of 


doing so owing to the magnitude 


other causes ;*4 but other authorities take the view 
that in a case involving many items the contractor 
should not be held to the same strictness of proof as 
in a case involving only one item.*® 

[$ 2618] (6) Trial, Judgment,** and Review. 
Where there is evidence sufficient to authorize or 
require their submission, questions of fact should 
be submitted to the jury,*®® with proper instructions 
by the court ;*° a verdict for defendant municipality 
should not be directed where there is evidence tend- 
ing to show its liability,#° or presenting a question 
of fact to be determined by the jury;*! and a ver- 


33. Uvalde Asphalt Pav. Co. v 


New York, 196 App. Div. 740, 188 
NYS 304. 
34. Uvalde Asphalt Pav. Co. v. 


New York, supra. 

35. Shea v. New Orleans Sewer- 
age, etc., Bd., 124 La. 299, 50 S.166. 

[a] Thousand items.—‘“In a case 
of this kind, involving a thousand 
items, every item cannot be dwelt 
upon with evidence as if only one 
item were involved. There would 
then be no end to the case. ...A 
contractor on a large and long pro- 
tracted work of this kind cannot be 
expected to preserve as he goes along 
the evidence by which to prove in 
court every item of expense, should 
same come to be thereafter contested. 
The cost of preserving the proof of 
the item might in a great many in- 
stances exceed the amount of the 
item. All that can be expected of 
him is that he will furnish an item- 
ized bill from the books, or records, 
which it was necessary for him to 
keep, and that those who kept the 
accounts shall testify that the en- 
tries were made at the time the ex- 
penses were incurred, and that the 
account is correct to the best of their 
knowledge and belief; and also that 
he will submit the data from which 
the account has been made in case 
they are called for, and will prove in 
the ordinary way any item that is 
specially contested. Especially is 
such proof sufficient in a case of this 
kind, where the same items, in so far 
as correct, ought to figure in the ac- 
counts and books kept by defendant.” 
Shea v. New Orleans Sewerage, etc., 
Bd., 124 La. 299, 342, 50 S 166. 

36. Generally see Contracts §§ 
987-1034. 

37. Generally see Appeal and Er- 
ror’ 3 C.J. p» 266 et seq. 


38. Colo.—Sterling v. Hurd, 44 
Colo. 486, 98 P 174, 
Md.—Baltimore v. Poe, 132 Md. 


637, 104 A 3860; Baltimore City v. 
Kinlein, 118 Md. 336, 84 A 483. 

Mich.—Porath v. Highland Park, 
211 Mich. 475, 179 NW 229; Detroit 
Water Comrs., v. Butler Bros, Con- 
str. Co., 168 Mich, 137, 133 NW 1006. 

Minn.—Peet v. East Grand Forks, 
108 Minn. 426, 122 NW 327. 

N. J.—Deal v. Sieling, 133 A 409; 
Brannworth v. Verona, Nie Be Le 
194, 109 A 3843; Thompson vy. Hast 
Orange, 94 N. J. L. 106, 109 A 340; 
Ippolito v. Ridgefield, 94 N. J. L. 97, 
109 A 337; Graham v. Etna, 79 N. J. 
L, 235, 75 A 749, 

‘N. Y.—Becker v. New York, 170 N. 
Y. 219, 63 NE 298; Mulholland vy. 
New York, 113 N. Y. 631, 20 NE 856; 
James Pilkington Co. v. New York, 
211 App. Div. 558, 207 NYS 118; Odell 
v. New York, 206 App. Div. 68, 200 
NYS 705 [app dism 237 N. Y. 564 
mem, 143 NE 744 mem, aff 238 N. Y. 
628 mem, 144 NE 917 mem]; Ryan v. 
New York, 179 App. Div. 181, 166 
NYS 575; Croton Falls Constr. Co. v. 
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of the work or 


New York, 168 App. Div. 261, 154 
NYS 76; Devlin v. New York, 124 
App. Div. 184, 108 NYS 739; F. V. 
Smith Contracting.Co. v. New York, 
115 App. Div. 180, 100 NYS 756. 

Or.—Inland Constr. Co. v. Pendle- 
ton, 116 Or. 668, 242 P 842. 

Pa.—Ahrens y. Reading, 261 Pa. 
100, 104 A 511; Egolf v. York, 246 
Pa. 455, 92 A 695; North Braddock 
Borough v. Monongahela St. R. Co., 
217 Pa. 27, 66 A 152; Sheehan v. 
Pittsburg, 213 Pa. 138, 62 A. 642; 
Cantrell Constr. Co. v. Hook, 71 Pa. 
Super. 391. 

[a] Particular questions held, un- 
der the evidence, to be questions of 
fact for the jury include questions 
of: (1) Substantial performance by 
the contractor. Sterling v. Hurd, 44 
Colo. 436, 98 P 174; Porath v. High- 
land Park, 211 Mich, 475, 179 NW 
229; Peet v. Hast Grand Forks, 108 
Minn, 426, 122 NW 327; Brannworth 
v. Verona, 94 N. J. L. 194, 109 A 343. 
(2) Acceptance of the work. Sterling 
v. Hurd, supra; Baltimore City v: 
Kinlein, 118 Md. 336, 84 A 483; Gra- 
ham v. Etna, 79 N. J. L. 235, 75 A 
749. (3) Waiver. Sterling v. Hurd, 
supra; Baltimore v. Poe, 132 Md. 637, 
104 A 360. (4) Good or bad faith of 
engineer. Odell v. New York, 206 
App. Div. 68, 200 NYS 705 [app dism 
237 N. Y. 564 mem, 143 NE 744 mem, 
aff 238 N. Y. 623 mem, 144 NE 917 
mem]. (5) Whether the borough en- 
gineer authorized the contractor to 
shorten piling and _ sheathing in 
building a jetty. Deal v. Sieling, 
(N. J.) 1388 A 409. (6) Whether the 
city engineer fraudulently, arbi- 
trarily, and unreasonably refused to 
give a certificate that a certain 
amount of work had been done in a 
certain period. Devlin v. New York, 
124 App, Div. 184, 108 NYS 739. (7) 
Whether the contractor exercised or- 
dinary care in respect of the safety 
of water mains and whether the 
water commissioners did more in pro- 
tecting such mains than the contrac- 
tor should have been required to do. 
Detroit Water Comrs. v, Butler Bros, 
Constr. Co., 168 Mich. 137, 183 NW 
1006. (8) Whether the contractor 
was justified in stopping work. Peet 
v. Hast Grand Forks, 108 Minn, 426, 
122 NW 3827. (9) The amount of ad- 
ditional compensation to be awarded 
the contractor by reason of a change 
of plans. Odell v. New York, supra. 
(10) The amount of damage sus- 
tained by the municipality by reason 
of delay on the part of the contractor 
(F, V. Smith Contracting Co. v. New 
York, 115 App. Div. 180, 100 NYS 
756; Hgolf v. York, 246 Pa. 455, 92 A 
695) (11) or his failure substantially 
to comply with the contract (Ster- 
ling v. Hurd, 44 Colo. 436, 98 P 174). 

39. Dady v. New York, 57 Hun 
456, 10 NYS 819. 

[a] Instructions held proper.— 
Ryan v. Bay City, 160 Mich. 559, 125 
NW 398; Seaside v. Randles, 92 Or. 
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dict for the contractor should not be directed where 
a material question of fact is involved*? or, as a 
matter of law, he is not entitled to recover;** but 
-a verdict for the contractor may be directed where 
the undisputed evidence shows that he is entitled 
to recover a specified amount from the municipal- 
ity,** or where the answer of the municipality does 
not state facts sufficient to constitute a defense to 
the action.*® A question of the proper construction 
of the contract is one of law,‘ but particular facts 
have been held not to constitute fraud‘? or a breach 
of contract*® as a matter of law. 

A judgment, not upon local improvement warrants 
as such, but for the negligent failure of the city to 
provide funds by special assessment to pay them, 
is not invalidated by the fact that the warrants are 
not surrendered and canceled upon the rendition 
of the judgment.*® 


650, 180. P 319; Kieburtz v. Seattle, 84 
Wash. 196, 146 P 400. 

[b] Instructions held not contra- 
dictory.—(1) An instruction that a 
contractor who bids for work is 
bound only by the _ specifications 
shown him at the time he makes his 
bid upon which his estimates are 
based is not contradictory to, but is 
properly qualified by, another in- 
struction that if any general specifi- 
cations were shown and he executed 
the contract and agreed thereto, they 
became part of his contract and he 
is bound thereby. Elgin v. Joslyn, 
136 Ill. 525, 26 NE 1090 [aff 36 Ill. A. 
301]. (2) An instruction that if the 
contractor offered to do the work at 
thirty-two.cents a square yard, and 
the city accepted that offer, but a 
majority of the city council believed 
that the offer was thirty-two cents a 
cubic yard, and voted to accept for 
that reason, then there was no con- 
tract, for the reason that the minds 
of the parties had not met, is not 
inconsistent with an instruction that 
a person of understanding will not 
be allowed to say that he did not 
know, and his mind did not meet the 
mind of the other party to the writ- 
ing, which clearly expressed the pro- 
posed contract, when in assenting to 
it he had the writing before him, and 
there was nothing done by the other 
party to prevent his fall considera- 
tion of it. Blassingame vy. Laurens, 
80 S. C. 38, 61 SE 96. 

{c] Requested instructions held 
too general, vague, and uncertain. 
Baltimore v. Clark, 128 Md. 291, 97 
A 911; Blassingame y. Laurens, 80 
S. C. 88, 61 SE 96. 

40. Douglass v. Morrisville, 89 Vt. 
393, 95 A 810. 

41. O’Reilly v. Cambridge, 279 
Fed. 961; Porath v. Highland Park, 
211 Mich, 475, 179 NW 229. 

42. Litchfield Constr. Co. v. New 
York, 216 App. Div. 517, 215 NYS 450. 

43. Litchfield Constr. Co. v. New 
York, supra. 

44. Jonesboro Ve Hemingway, 
(Ark.) 170 SW 82; Litchfield Constr. 
Co. v. New York, 216 App. Div. 517, 
215 NYS 450 (upholding a directed 
verdict as to certain claims, although 
not as to others); Vuleanite ,Pav. Co. 
v. Philadelphia, 252 Pa. 600, 97 A 928, 

45. Dennis v. Willamina, 80 Or. 
486; 157° P 799. 

46. O’Brien v. New York, 139 N. Y. 
548, 35 NH 323. 


47. Burton v. Rutland, 87 Vt. 224, 
88 A 729. 
fa] Thus the act of a bidder in 


ascertaining, before bidding, that the 
city engineer would allow a change 
in the work as he was authorized to 
do does not constitute fraud as a 
matter of law. Burton v, Rutland, 87 
Vt. 224, 88 A 729. 

48. Williams v. New York, 130 
App. Div. 182, 114 NYS 652. 

49. State v. Hastings, 120 Wash, 
283,207 P 23. 
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Appeal and error. 
appellate court will indulge in presumptions favor- 
able to the findings made*! and judgment rendered*” 
by the trial court. A judgment for plaintiff will 
not be reversed on the ground of the insufficiency 
of the evidence where there is some evidence tend- 
ing to support all the material averments of the 
complaint.®? 

[§ 2619] 16. Rights, Remedies, and Liabilities of 
Third Persons®**—a. Property Owners.®> Property 
owners liable to assessment cannot sue to enforce 
a contract for improvements,°® enjoin the contractor 
from proceeding in violation of the terms of his 
contract,®°" or recover damages from the municipal- 
ity for its‘failure to compel the contractor to com- 
plete the work within the time stipulated in the 
contract,°®’ or to enforce a penalty for delay pro- 
vided in the contract.®® Also, a contractor who con- 
forms to the official grade in paving a street is not 
liable to abutting owners for damages caused there- 
by.°° However, where the contractor has failed to 
perform the work in compliance with the terms of 
the contract, abutting owners may sue to restrain 
the city from accepting® or paying for*? the work, 
or levying and collecting an assessment therefor ;°? 
and where an injunction against the levy of an 
assessment has been granted on the ground that the 


50. See Appeal and Error §§ 2662, 
2722. 
51. Cleveland v. Walsh Constr. 
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As in other civil cases,®° the. 


construction should be done, not in- 
cluding any damage necessarily aris- 
ing from proper construction pursu- 


[§§ 2618-2620. 


work was defectively performed, no recovery can be 
had by the contractor against the abutting property 
owners on a quantum meruit,®* although the con- 
tractor’s offer to reconstruct the work so as to 
comply with the contract was refused by the city.® 
If a city releases an accepted bidder, and on re- 
advertisement accepts a bid higher than that of the 
released contractor, property owners assessed may 
recover from the city the difference between the 
first and, subsequent bid.** Where a municipality 
enters into a contract with a contractor for certain 
work and a property owner enters into a contract 
with the same person for work not covered by the 
municipal contract, the amount of work to be done 
under the property owner’s contract cannot be in- 
creased so as to render him liable therefor without 
his consent by an attempted change in the municipal 
contract eliminating certain work to be done there- 
under.°* 

[§ 2620] b. Laborers, Materialmen, and Subcon- 
tractors**—(1) In General. While a person who 
has performed labor for, furnished materials to, 
or entered into a subcontract with, a contractor for 
a municipal improvement may in a proper case re- 
cover a personal judgment against the contractor,®® 
he has no claim or right of action against, the mu- 
nicipality’® unless the case is brought within an 
774, 159 NYS 648]. 


[a] Filing of a verified claim with 
the municipality is not an election of 


Co., 279 Fed. 57 [aff 271 Fed. 701]. 

. {a] Propriety of expenditures.— 
Where the trial court finds that the 
contractor incurred certain expendi- 
_ tures toward performance of the con- 
tract, it will be presumed by the re- 
viewing court that such expenditures 
were properly incurred. Edward 
DeV. Tompkins, Inc. v. Bridgeport, 
94 Conn. 659, 110 A 183. 

{b] Construction of finding.—If 
susceptible thereof the findings 
should be given such a reasonable 
construction as will sustain the 
judgment. Waldy v.. Seattle, 93 
Wash, 407, 161 P 65. ny 

52. Waldy v. Seattle, supra. 

53. Barber Asphalt Pav. Co. v. In- 
dianapolis, 52 Ind. A. 587, 101 NE 31. 

54. Cross references: 

Rights and remedies of taxpayers see 

infra XIX, E. 

Sureties: 
Liability of see supra §§ 2534, 2537, 
2549. ; 


Priority as against: 
Assignee of contractor see supra 
§ 2567. 
Laborers and materialmen see 
infra §§ 2620, 2625. 
Rights, as against municipality, to 
payment for completing work 
see supra § 2599. 

55. Cross references: 
Assessments see infra § 2806 et seq. 
Injunction against making of im- 

provement see supra §§ 2475-2480. 

56. 
Co., 41 La. Ann, 1151, 5 S 60. 

[a] Covenant in contract.—A con- 
tractor with a city for the construc- 
tion of a subway covenanted thatthe 
plans and specifications to which the 
city had assented, if properly car- 
ried out, would not involve any dam- 
age to abutting property, and that 
during the performance of the work 
he would maintain the streets and 
other public places in a reasonably 
safe condition, and indemnify and 
save the city harmless from any lia- 
bility arising therefrom, and would 
make good any damage arising in the 
course of construction. By a fur- 
ther provision the contractor agreed 
to become responsible for all dam- 
age that might be done to abutting 


Loeber v. New Orleans, ete., R. | 


ant to the contract, or the reason- 
‘able use, occupation, or obstruction 
,of the streets. It was held that such 
|covenants were for the sole benefit 
of the city, and, since the city was 
not liable to an abutting property 
owner, who was a_ stranger to the 
consideration for the contract, for 
the negligence of a subcontractor in 
carrying on the work, the property 
owner could not enforce the cove- 
nants against the contractor, Haefe- 
lin v. MeDonald, 96 App. Div. 213, 89 
NYS 395, 

57. McCafferty v. McCabe, 4 Abb 
Pr (N. Y.) 57, 13 HowPr 275, 

58. Burnham v. Milwaukee, 
Wis. 90, 143 NW 1067. 

59. Burnham vy. Milwaukee, supra. 

60. Eachus v. Los Angeles, 130 
Cal. 492,.62 P 829, 80 AmSR 147, 

61. Wilkes-Barre vy, McDermott, 6 
Kulp (Pa.) 345. 
| 62. Lodor v. McGovern, 48 N. J. 
Eq. 275, 22 A 199, 27 AmSR 446. 

63. McCain v. Des Moines, 128 
Iowa 331, 103. NW 979. 

Restraining making of improve- 
Sy tyie generally see supra §§ 2475- 

64. Snouffer v. 
466, 116 NW 1056. 

65. Snouffer v. Grove, supra. 

66. Louisville v. Kentucky, etc., 
Bridge Co., 70 SW 627, 24 Kyl 1087; 
Barfield v. Gleason, 64 SW 959, 23 


Kyl 1102. 
Smith, 64 Wash. 
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Grove, 139 Iowa 


67. Atwood vy, 

470, 117 P 393. 
[a] The property owner is not 

estopped, where he has not by his 

conduct misled the contractor into 
believing that he consented to the 
modification of the municipal con- 
tract. Atwood v. Smith, 64 Wash. 
470, 117 P 393. 
68. Cross references: 

Bonds conditioned for payment of 
labor and material see supra §8§ 
2540-2577. 

Priority between assignee of con- 


tractor and laborers or material- | 


men See-supra § 2568. 

69. Allen v. Wells, 75 Colo. 608, 
227 P 883; American Metal Ceiling 
Co. v. New Hyde Park Fire Dist., 91 
Misc. 236, 154 NYS 661 [aff 172 App. 


property by the method in which the: Div. 763, 158 NYS 11, 172 App. Div. 


remedies depriving a subcontractor 
of a right to proceed against the 
contractor. Allen v. Wells, 75 Colo. 
608, 227 P 833. 

[b] Questions involved.—(1) In 
an action by a subcontractor against 
the contractor, the right of plaintiff 
to recover does not depend on 
whether the contractor has been paid 
by the city. Vuleanite Pav. Co. v. 
McNichol, 15 Pa. Dist. 33. (2) The 
subcontractor is bound by all the 
conditions of the principal contract 
(Green v. Jackson, 66 Ga, 250) (3) 
and the contractor will not be al- 
lowed to assert the invalidity of the 
original contract (Southern Bitu- 
lithic Co. v. Hughston, 177 Ala. 559, 
58 S 450), (4) especially where he 
has not pleaded the illegality (South- 
ose te ahte Co. v. Hughston, su- 
pra). 

{c] Time to sue—Under a stat- 
ute requiring suit to be brought 
within a certain period after com- 
pletion of the work the period is to 
be computed from the completion of 
the work provided for in the con- 
tract and not from the time the work 
was abandoned by the contractor. 
Allen v. Wells, 75 Colo. 608, 227 P 


833. 

{d] Admissibility of evidence.— 
Where there is uncertainty as to 
whether the subcontract covers cer- 
tain work included in the principal 
contract, it is proper to receive oral 
evidence to show the real intent of 
the parties. Peo. v. Boyes, 208 Mich. 
58, 175 NW 289. ; 

[e] Evidence held to show that a 

certain writing was not the complete 
contract. U.S. Fidelity, ete., Co. v. 
Sellers, 160 Ark. 599, 255 SW 26. 
' 70. Adtna Trust, ete., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NE 421, 
123 NE 353, 125 NE 213; EH. I. Dupont 
De Nemours Powder Co. v. Culgin- 
Pace Contracting Co., 206 Mass, 585, 
92 NE 1023; Wilson v. Nelson, 54 
Okl1.: 457, 153 P1179, 


[a] Work of value.—The mere 


‘fact that a subcontractor has per- 
‘formed work of value to the munici- 


pality in changing a railroad grade 
in a city does not make the city 
liable to him in equity. Dixon vy. 
Parker, 102 Wash. 101, 172 P 856. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2620) _ 


vr joel a 
. 


applicable statute imposing liability,’1 such as a 
statute creating a lien on money owing by the mu- 
nicipality. to the contractor,’? imposing liability 
on the municipality for its failure to require the 
contractor to give a bond conditioned for the pay- 
ment of labor and material claims,’* rendering 
the municipality liable to laborers and material- 
men for making excessive payments to the contrac- 
tor,** conferring on a person performing labor for 
the contractor a right of action against the mu- 
nicipality,"® or providing for direct payment by 
the municipality of claims filed with it;** but a 
person who has furnished machinery or equipment 
to the contractor under a conditional sale contract 
may enforce against the municipality his rights 
under such contract,’ where the municipality had 
actual notice of the contract before receiving any 
of the machinery or equipment;® and it is proper 
to render judgment, with the consent of the mu- 
nicipality, that money admitted by it to be due the 
contractor be paid to a subcontractor and credited 
upon a judgment recovered by him against the con- 
tractor.” Also, the municipality is not lable to 
a person who has furnished materials to a_sub- 
contractor.8° Likewise the contractor is not lable 
to persons dealing with a subcontractor,*! unless 
he has remcved and sold materials or equipment 
furnished by such persons.®? 

Contract provisions. In some cases contract pro- 


See infra text and notes 72- 
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of a claim with the 
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visions authorizing the municipality to pay claims 
for labor and material out of money due the con- 
tractor or to retain money due the contractor until 
claims for labor and material have been paid are 
variously construed to be for the benefit of laborers, 
materialmen, and subcontractors,®* to create a trust 
for their benefit,8* or to operate as an equitable 
assignment. of the fund retained,®> and it is held 
that the obligation of the municipality as trustee 
may be enforced by action ;®* but in other cases simi- 
lar provisions have been construed not to be for 
the benefit of laborers and materialmen,®? nor to 
create a trust for their benefit,8® nor a right of ac- 
tion in their favor against the municipality’? in 
ease the contractor is paid in full.°° At any rate 
a claimant is not entitled to the benefit of such a 
provision where his claim is not included within its 
terms.*t Also, where the municipality has retained 
funds under the authority conferred by such a con- 
tract provision and has paid such funds into court, 
the right of materialmen or laborers to claim the 
same is superior to that of other creditors of the 
contractor.22 Where expressly so authorized or 
required by contract®® or statute,°* but not other- 
wise,®> the city may, out of money due on the eon- 
tract, pay bills for labor and material, which the 
contractor has failed to pay, without waiting for 
actions, lens, or other proceedings on the unpaid 
debts.°° If under the provision of the contract - 


eity clerk. |] mining the persons who were entitled 


|. Golden v. Western Lumber, etc, Co., 


71. 
ie 7a. See infra § 2621. 60 Colo, 382, 154 P 95. 
73. See supra § 2541. [b] 


74. 
roe, 127 La. 276, 53 S 563. 

[a] Presumption of correctness of 
estimates.—In the absence of collu- 
sion between a city and a contractor 
entitled under the contract to partial 
payments, to defeat the claims of 
materialmen by making excessive 
payments on inflated monthly state- 
ments, the court must presume that 
the estimates on which the payments 
were made were correct, so that the 
payments were binding on the ma- 
terialmen. National Iron Works v. 
Monroe, 127 La. 276, 53 S 563. 

75. McHugh v. Boston, 173 Mass. 
408, 538 NE 905. 

[a] Terms and application of 
statute.—(1) Some statutes provide 
that a person to whom a debt is due 
for labor performed in constructing 
any building, sewer, drain, water- 
works, or other public works owned 
by a city or town under a contract 
with any person other than such 
city or town shall have a right of ac- 
tion against the city or town to re- 
cover the debt. McHugh vy. Boston, 
173 Mass. 408, 53 NE 905.. (2) The 
statutory remedy is not available to 
a person performing labor for a per- 
son having a contract with a city or 
town for the construction of a street 
or highway, as public ways are not 
mentioned in the statute and, not 
being owned by the city or town, 
they are not comprehended in the 
language “other public works owned 
by a city or town.” McHugh v. 
Boston, supra. (3) “R. L. c 25, § 57, 
makes the municipality liable only to 
a suit for labor performed upon pub- 
lic works. The plaintiff, whose debt 
is solely for materials, consequently 
has no cause of action against the 
city.’ E. I. Dupont De Nemours 
Powder Co. v. Culgin-Pace Contract- 

206 Mass. 585, 590, 92 NE 
1023 


76. Golden v. Western Lumber, 
etc., Co., 60 Colo. 382, 154 P 95; West- 
ern Lumber, etc., Co. v. Golden, 23 
Colo. A. 461, 130 P 1027. 

[a] Service of an order on the 
eity clerk is a sufficient compliance 
with a statute requiring the filing 


National Iron Works v. Mon-. 


Relation of city to claimant. 
—(1) While the statute provides no 
penalty for its disobedience never- 
theless it makes the city an agent 
or trustee for the unpaid claimant 
and impresses the funds in its 
hands with a trust in his favor, and 
where the city makes. an unauthor- 
ized payment to the contractor, 
claimant may still look to the city 
for his pay precisely as he might 
have done had no payment been 
made by the city to the contractor. 
Western Lumber, etc., Co. v. Golden, 
23 Colo, A. 461, 130 P 1027. (2) 
However, the statute may not make 
the city a debtor of the claimant 
under some circumstances, as where 
the contractor abandons the work, 
the city completes it and claims that 
the contractor is indebted to the city 
in a considerable sum. Allen vy. 
Wells, 75 Colo, 608, 227 P 833. 

[ec] The city is liable for interest 
from the time of presentation or fil- 
ing of an order or claim and a de- 
mand for payment thereof. Golden 
v. Western Lumber, etc., Co., 60 Colo. 
382, 154 P 95. 

77. Allis-Chalmers Mfg. Co. v. 
Ellensberg, 108 Wash. 538, 185 P 811. 

78. Allis-Chalmers Mfg. Co, v. 
Ellensberg, supra. 

79. Lane v. Central Engineering 
Co., 183. N..C..307, 111. SE 844: 

80. Peerless Brick Co, v. Philadel- 
phia, 1 Pa. Dist. 91. 

81. Carolina Portland Cement Co. 
v. Carey, 145 La. 773, 82 S 887. 

82. American Contracting Co, v. 
Norton, (Mo.) 253 SW 372. 

83. Donaldson vy. Benight, 105 Okl, 
108, 232 P 116; New York Continental 
Jewell Filtration Co. v. Kenosha, 167 
Wis. 371, 167 NW 451, 

84. Merchants’, etc., Nat. Bank v. 
New York, 97 N. Y. 355. 

85. Luthy v. Woods, 6 Mo. A. 67. 

sé. Merchants’, etc., Nat. Bank v. 


| New ‘York, 97°-N.: Y.°355. 


{a] . Interest.—(1) The city should 
not be charged with interest from 
the completion of the contract until 
the entry of judgment, as it could 
not safely pay the balance unpaid on 
the contract to any person until 
judgment had been entered deter- 


to it and until that time it was not 
in default for nonpayment. Mer- 
chants’, ete., Nat. Bank v. New York, 
97 N. Y. 255.. (2) The city is, how- 
ever, chargeable with interest after 
the entry of judgment. Merchants’, 
ete., Nat. Bank v. New York, sunra. 

87. Riverside Contracting Co. v. 
New York, 218 N. Y. 596, 113 NB 
564, AnnCas1918C 1075 (stating that 
by reason of the law being changed 
so as to allow the filing of a lien 
for labor and materials furnished un- 
der a municipal contract, the reason- 
ing applied in Merchants’, etc., Nat. 
Bank v. New York, 97 N. Y. 355, has 
ceased to be applicable). 

88. St. Augustine First Nat. Bank 
v. Perkins, 81 Fla. 341, 87 S 912. 

89. Lombard Governor Co. yv. Bal- 
timore, 121 Md. 303, 88 A 140, 48 
LRANS 678, AnnCas1915B 865. , 

90. Du Pont de Nemours vy, Glen- 
wood Springs, 19 F. (2d) 225; Old 
Dominion Granite Co. yv. District of 
Columbia, 20° Ct: Cl. “CUPS! 127% 
Columbia. Brick Co. v: District of 
Columbia, 1 App. (D. C.) 851; Iowa 
Brick Co. v. Des Moines, 111 Iowa 
272, 82 NW 922; Stewart v. Christy, 
15 Lay Ann? 3265: 

[a] Absence of demand to with- 
hold payment.—Under a contract re- 
quiring the city to deduct from the 
amount due the contractor a speti- 
fied sum for each day’s delay, and to 
pay such sums to the engineer and 
inspectors employed by the city. to 
superintend the work, it was held 
that, in the absence of evidence that 
the engineer demanded that the city 
withhold payments for his benefit, 
the city was not liable to him for its 
failure to do so. Potter v. Coates- 
ville, 297 Fed. 230.faff 297 Fed. 237]. 

91. Mitchell v. Berlin-McNitt Co., 
91 Wash. 582, 158 P 264 (claim for 
meats and groceries). 

92. St. Louis v. Keane, 27 Mo. A. 
642; Luthy v. Woods, 6 Mo. A. 67. 

93. Argyle v. Plunkett, 226 N, Y. 
306, 124 NE 1. 

94. See supra text and note 76. 

95. Quinlan v. Russell, 47 N. Y. 
Super. 212 [aff 94 N. Y: 350). 

Payment to claimant as payment 
to contractor see supra § 2604. 

96. Argvle v. Plunkett, 226 N. Y: 
306, 124 NE 1. 
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claims must be filed with a designated officer within 
a specified time, the city has no right to deduct 
from the contract price the amount of a claim filed 
after the expiration of such time,®’ or with other 


than the designated officer.®® 


Priority as against surety completing work. In a 
case not involving statutory liens®*® it is held that 
where the contract is abandoned and the work is 
completed by a surety of the contractor, the surety 
will be entitled, as against persons performing labor 
for or furnishing material to the contractor, to be 
paid first, out of available funds, for the reasonable 
However, materialmen have 
rights superior to those of a surety completing the 
work where the latter has agreed with the city to 


cost of the work. 


assume all liability for material.” 
Rate of wages. 


97. Merchants’, etc., Nat. Bank v. 
New York, 97 N. Y. 355; Randolph 
v. New York, 53 HowPr (N. Y.) 68. 

98. ES TR Be oa x 
Winant, 1 NYS ; Thompson vy. 
Milwaukee, 69 Wis. 492, 34 NW 402. 


99. Priority between lienors and 
surety completing work see infra 
§ 2625. 


1. St. Louis v. O’Neil Lumber Co., 
42 Mo. A. 586 [rev on other grounds 
114 Mo. 74, 21 SW 484]. 

2. General Bonding, etc., Co. Vv. 
Dallas, (Tex. Civ. A.) 175 SW 1098. 

3. Ewen yv. Thompson-Starrett Co., 
208 N. Y. 245, 101 NE 894. 

4. See Mechanics’ Liens § 20 


5. Scruggs v. Decatur, 155 Ala. 
46 S 989. 
saica Contract provisions held not 


reate lien.—kKellas v. Slack, etc., 
vente 129 Md. 535, 99 A 677, AnnCas 
1918D 640; Sexauer v. Luke A. Burke, 
etc., Co., 228 N. Y. 341, 127 NE 329. 
{[b] Equitable lien denied.—Loonie 
v. Wilson, 233 Mass, 420, 124 NE 


272. 


6. See statutory provisions; and 
Callahan y. Boston, 175 Mass. 201, 
55 NE 892; Arzonico v. West New 


Ba. of Education, 75 N. J. L. 
ae eb A 450; Powers v. Yonkers, 114 
N. Y. 145, 21 NE 132; Bvans, etc., 
Fire Brick Co. v. National Surety 
Co., 42 S. D. 109, 173 NW 448. 

[a] In California (1) a lien upon 
a municipal fund has been allowed a 
claimant taking the steps presented 
by Code Civ. Proc, § 1184. Goldtree 
v. San Diego, 8 Cal. A. 505, 512, 97 
P 236, 218. (2) However it is held 
that § 1184 is inapplicable and no 
lien exists where the improvement 
is made under a statute providing 
for payment directly to the _ con- 
tractor by the owners whose lands 
are assessed, rather than from a sin- 
gle fund, and making no provision 
for a lien upon money coming to the 
contractor. Los Angeles Rock, ete., 
Co. v. Coast Constr. Co., 185 Cal. 586, 
197 P 941; Adamson vy, Paonessa, 180 
Cal, 157, 179 P 880. 

[b] Similarity to, and difference 
from, mechanics’ lien statutes.—‘It 
has been the intention of the Legis- 
lature to assimilate, so far as prac- 
ticable, the regulations as to liens 
in respect to private real property 
and liens in respect to improvements 
upon public municipal contracts... . 
One difference which necessarily ex- 
ists is as to the subject-matter to 
which a lien applies. In the case of 
private real property the lien applies 
directly to the property improved; 
but in the case of a public improve- 
ment, since it would be intolerable 
that public property should be in- 
cumbered with liens in favor of con- 
tractors and others, it is provided 
that the lien shall attach to the 
moneys in the hands of the munici- 
pality set apart or appropriated for 
the payment of the sums due or to 
become due upon the contract for the 


A statute requiring the payment 
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state.* 


[§ 2621] (2) Liens—(a) In General. 
property of a municipality used for public pur- 
poses is not subject to a mechanie’s lien;* and in 
the absence of a statute conferring it the money due 
from the municipality to the contractor is not sub- 
ject to a,lien in favor of laborers, materialmen, and 
subcontractors,> but in a number of jurisdictions 
such a lien is conferred by statute.® 
are to be liberally construed so as to effectuate 
their object and purpose,’ and in some instances 
they are held to apply to contracts entered into be- 
fore their passage.® ; 
exist, the improvement,® contract,'° claim’ and claim- 


improvement, and a _ corresponding 
difference is made as to the offices in 
which liens, claims, assignments and 
incumbrances of every nature are to 
be filed or recorded. In short, in the 
ease of a public improvement. the 
money due or to become due from 
the municipality under the contract 
for the improvement is substituted 
for and stands in the place of the 
real property affected by the improve- 
ment. In all other respects the regu- 
lations affecting the two classes of 
liens are similar.’ Standard Sand, 
etc.,-Co. v. New York, 172 App. Div. 
80, 82, 157 NYS 447 [aff 224 N. Y. 
687 mem, 121 NE 892 mem]. 

7. American Radiator Co. v. New 
York, 223 N., ¥...193, 119 NE 391; 
Travelers’ Ins. Co. v. Ilion, 126 Misc. 
275, 2183 NYS 206; Mellen v. Vondor- 
Horst, 44 Utah 300, 140 P 130. 

8 Smith vy. Bell, 70 Ill. A. 490; 
Tompkins vy. Forrestal, 54 Minn. 119, 
55 NW 813. ; 

9. Riverside Contracting Co. v. 
New York, 218 N. Y. 596, 113 NE 
564, AnnCas1918C 1075. 


[a] School building is a public 
improvement “and a school board 
may be included within the term 


‘municipality,’ within the meaning of 
the statute under consideration.” 
Spalding Lumber Co. v. Brown, 171 
Ill. 487, 492, 49 NE 725. 

{b] Sewer is ‘‘machinery” within 
a Statute conferring a lien for ma- 
terial furnished for the construction 
of machinery. Worden-Allen Co. vy. 
Wisconsin Tunnel, etc., Co., 171 Wis. 
124, 176 NW 877. 

[c] Temporary pavements, mains, 
pipes, wires, vaults, etc., which are 
necessary during the construction of 
a rapid transit railroad and which 
are provided for in the contract with 
the city and included in the contract 
price, are aS much public improve- 
ments, within the Lien Law, as the 
rapid transit railroad which is the 
ultimate end and purpose of the con- 
tract. Gates v. John F, Stevens 
Constr. Co., 220 N, Y. 38,«115 NE. 22. 

10. Worden-Allen Co. y. Wiscon- 
sin. Tunnel; etc.,;Co., 171 Wis. 124, 
176 NW 877. 

[a] Substantial purpose of con- 
tract.—The character of the contract 
must be established by its substan- 
tial purpose and not by some merely 
incidental result. Riverside Contract- 
ing Co. v. New York, 218 N. Y. 596, 
113 NE 564, AnnCas1918C 1075. 

[b] Contract with municipality.— 
(1) The words ‘‘any contract made 
between any person or persons and 
any incorporated city in the state,” 
as used in a lien statute, include a 
contract made with anyone acting, 
under authority of law, in fact and 
in substance for the city, in regard 
to a public work, the title to which 
is in an incorporated city and which 
is to be paid for by the moneys in 
its treasury, raised by taxation and 
disbursed by its own officers. Bell 
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of wages equal to the prevailing rate in the locality 
where the improvement is situated does not apply 
to labor performed in preparing material in another 


The real 


Such statutes 


In order that such a lien may 


v. New York, 105 N. Y. 139, 144, 11 
NE 495 (contract made by trustees 
of public schools of a ward of a city 
for the building of a schoolhouse 
upon land owned by the city). (2) 
That the work performed by plaintiff 
constituted part performance of a 
contract by him with the state, as 
well as performance of a subcontract 
under a contractor with a town, does 
not prevent him from enforcing a 
lien under the subcontract, against 
the fund in the hands of the town. 
Rightmyer v. Doyle, 152 App. Div. 
539, 187 NYS 482. (3) A contract is 
a borough, rather than a state, con- 
tract and hence is within the lien 
statute, where it is signed by the 
borough only, although approved by 
the chairman of the state highway 
commission, any agreement by the 
state to reimburse the borough being 
merely collateral, and the state not 
having taken over the highway, as 
authorized by P. L. (1921) p 768, so 
as to make the borough an agent of 
the state highway commission. Hoff- 
man Builders Supply v. Stein, 96 N. 
J. Eq. 241, 125 A 566. (4) -The lien 
claimant is entitled to full satisfac- 
tion, although the state paid thirty 
per cent of the construction cost. 
Hoffman Builders Supply y. Stein, 
supra, 

[c] Contract awarded by specified 
board or officer—A statute confer- 
ring a lien for materials furnished in 
the execution of any contract award- 
ed by the board of public works or 
the commissioner of public works 
does not, of course, give a lien for 
materials furnished under a _ con- 
tract not awarded by the board of 
public works or the commissioner of 
public works. Worden-Allen Co. y. 
Wisconsin Tunnel, ete., Co., 171 Wis. 
124, 176 NW 877 (holding, however, 
that the claim in question was ‘lien- 
able under another statute). 

11. See cases infra this note, 

[a] Lienable and nonlienable 
claims.—(1) No lien is given for ma- 
terials which have not been fur- 
nished (Goss v. William Engineering 
Co., 57 Misc, 78, 108 NYS 862), (2) 
or which have been supplied to the 
contractor, but not used (Hazard v. 
Swedesboro School Dist. Bd. of Edu- 
cation, (N. J. Ch.) 75 A 237 [afe 78 
N. J. Eq. 568, 80 A 456]), when the 
notice of lien is filed. (3) Also, a 
person furnishing tools and appli- 
ances used by the contractor is not 
entitled. to a lien, Empire State 
Surety Co. v. Des Moines, 152 Iowa 
531, 1381 NW 870, 132 NW 8387. (4) 
Thus a person leasing a steam shovel 
to the contractor is not entitled to a 
lien for the rent. Los Angeles vy. 
Kautz, 39 Cal. A. 702, 179 P 716; Troy 
Public Works Co. v. Yonkers, 207 N. 
Y. 81, 100 NE 700, 44 LRANS 8311. 
(5) On the other hand, a lien may 
exist for labor and materials which 
are necessarily and exclusively used, 
otherwise than as tools and equip- 
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ant’? must be within the terms of the statute confer- 
ring the lien; and there must be something due the 
claimant,'® as well as something due or to become 
due the contractor,'* from the municipality!® under 
the contract in question.'® On the other hand, where 
the claimant is otherwise entitled to a lien, he is not 
deprived of the right thereto by the death of the 
principal contractor and completion of performance 
by his administrator,*’ nor is the lien necessarily de- 
feated or impaired by the abandonment or forfeiture 
of the principal contract,'® as there may, at the 


ment, in the performance of the con- 
tract, even though they do not enter 
into and become a part of the im- 
provement. Gates v. John F. Stevens 
Constr. Co., 220 N. Y. 38, 115 NE 22. 
Compare Travelers’ Ins. Co. v. Ilion, 
126 Misc. 275, 278, 213 NYS 206 (“in 
order to entitle a creditor to a lien 
the materials furnished or labor per- 
formed must have been directly con- 
nected with, or actually incorpor- 
ated in the improvement itself, and 
have become a part thereof’). (6) 
Thus a claim for dynamite fuses, 
connecting wires, and batteries, used 
in blasting operations, is within the 
statute. Gates v. John F, Stevens 
Constr. Co., 169 App. Div. 221, 154 
NYS 605 [aff 220 N. Y. 38, 115 NE 
22). (7) Also a lien may exist for 
lumber furnished to make forms for 
concrete and which was broken up 
and removed as firewood after it had 
been used. Post v. New York, 86 
Misc. 300, 148 NYS 568 [aff 166 App. 
Div. 919 mem, 152 NYS 1138 mem]. 
(8) Under a statute providing that 
“any person who shall furnish ma- 
terial, apparatus, fixtures, machinery, 
or labor to any contractor for a pub- 
lic improvement” shall have a lien, 
it is not essential to the lienability 
of material that it shall enter into 
and become part of the improvement. 
Alexander Lumber Co. v. Farmer 
City, 272 Til. 264, 275, 111 NE 1012. 
(9) A person is entitled to a lien for 
material furnished to the contractor 
and used in the construction of the 
improvement, even though it is 
turned over to; and put in place by, a 
subcontractor rather than employees 
of the contractor. Worden-Allen Co. 
vy. Wisconsin Tunnel, etc., Co., 171 
Wis. 124, 176 NW 877. (10) A sub- 
contractor may properly include in 
his claim items furnished to him by 
a materialman, and used in the 
building. Hazard vy. Swedesboro 
School Dist. Bd. of Education, (N. J. 
€n.) > 75. A. 237 Eaft> 78 N,J.° Ba, 568, 
80 A 456]. (11) An item for remoy- 
ing materials delivered on the job 
is not allowable. New Jersey Terra 
Cotta Co. v. New York, 112 Misc. 
510, 184 NYS 316. -(12) It is held 
that a person is entitled to a lien 
for labor furnished where he fur- 
nished men and teams to haul ma- 
terials used by a public contractor 
and the materials were actually car- 
ried and hoisted by the men and 
teams (Post v. New York, supra), 
(13) but it is also held that the 
freight charges of a traction company 
for transporting certain carloads of 
brick from the city of their manu- 
facture to the city where the bricks 
were to be used for the paving of 
public streets are not lienable claims 
as for labor or labor performed 
(Union Tract. Co. v. Kansas Casu- 
Qlty, ete. Coy, 112 Kan, 774,213 P 
169, 30 ALR 464). (14) Premiums 
on workmen’s compensation and pub- 
lie liability insurance policies are not 
lienable. Travelers’ Ins. Co. v. Ilion, 
126 Misc. 275, 278, 213 NYS 206 (they 
do not constitute materials, and even 
if they may be held to constitute la- 
bor, “that labor would be so_ indi- 
rectly and remotely connected with 
the improvement itself that it would 
not come within the scope of the 
statute’). 
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titled.?° 


12. See cases infra this note. 

[a] Status of claimant.—(1) <A 
manufacturer of iron who furnishes 
iron pipes to a contractor for the 
construction of city waterworks may 
be regarded aS a “mechanic, mer- 
chant, or trader,’ who is employed on 
or furnishes material for a munici- 
pal improvement. Camden [ron 
Works v. Camden, 60 N. J. Eq. 211, 
47 A 220. (2) A person who in an- 
other state sells and delivers to a 
contractor materials to be used by 
him in constructing a public im- 
provement in the state is entitled to 
the same rights under the mechanics’ 
lien laws of the state as one who 
sells and delivers materials within 
the state. Mack v. Degraff, etc., 
Quarries, 57 Oh. St. 463, 49 NE 697, 
63 AmSR 729. (38) Also a lien exists 
for materials which were actually 
furnished and used in the state, even 
though they were temporarily stored 
in another state. Gates v. John F. 
Stevens Constr. Co., 220 N. Y. 38, 
115 NE 22. (4) Under some statutes, 
a creditor of a subcontractor is not 
entitled to a lien (Milwaukee Lum- 
ber Co. v. Milwaukee, 141 Wis. 632, 
123: NW 653), (5) but under other 
statutes a laborer or materialman un- 
der a subcontractor is entitled to a 
lien (Wills, v. James, 99 N. J. Eq. 10, 
131 A 878 [aff 134 A 920]). ; 

13. Willson, ete, Co. v. Mack 
Pav., etc.,°Co., 147 App. Div., 141,-132 
NYS 297. 

[a] Rule applied.—Where a con- 
tract for a sewer improvement pro- 
vides for monthly payments of 
eighty-five per cent of the estimated 
value of the work performed, a sub- 
contract provides for payments of 
proportionate amounts to the subcon- 
tractor based on the main contract, 
and the subcontractor has been paid 
all that was due him under the terms 
of the contract and has abandoned 
the contract, he is not entitled to a 
lien on the theory: that the general 
contractor was not paid as much as 
he should have been. Willson, etc., 
Co. v. Mack Pav., ete., Co., 147 App. 
Div. 141, 132 NYS 297, 

14. Topeka _ v. Federal Union 
Surety Co., 213 Fed. 958, 130 CCA 
364; Herrmann vy. Hillman, 203 N. Y. 
435, 96 NH 741. 

[a] Lien attaches only to the ex- 
tent (1) of the sum due the contrac- 
tor (E. F; Keating Co., Inc. v. New 
York, 84 Misc. 561, 146 NYS 222), 
(2) which, in some cases, is the bal- 
ance due the contractor after de- 
ducting liquidated damages for de- 
lay in completing the contract (Wood 
oy City, 85 N. J. Eq. 328, 96 A 


{[b] Payment deferred until com- 
pletion of work.—Where it is pro- 
vided that final payment shall be 
made only on completion of the work, 
there is no indebtedness to which a 
lien of the contractor’s creditors may 
attach until completion. Jones v. 
Savage, 24 Misc. 158, 53 NYS 308. 

[ec] Where a fund has been certi- 
field as due, unbonded liens attach 
thereto. New Jersey Terra Cotta Co. 
v. New York, 112 Misc. 510, 184 NYS 
316. 

[d] Tegal payments.—(1) As 
against lienors the city is not en- 
titled to credit for payments which 
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time of the filing of the notice of lien, be due and 
unpaid installments of the contract price to which 
the lien may attach,!® but of course the lien does 
not attach to amounts to which the contractor, by 
reason of the abandonment or forfeiture, is not en- 
A subcontractor is not precluded from 
claiming a lien on the fund applicable to the pay- 
ment of the improvement by a provision in the con- 
tract that the contractor will not suffer. or permit 
a lien to be put on the building or premises,” and 
the lien of a claimant other than a subcontractor 


were premature, unauthorized, or 
otherwise illegal, and the amount of 
such payments must be treated as 
still in the hands of the city. Alex- 
ander Lumber Co. v. Farmer City, 
272 Ill, 264, 111 NE 1012; Continental 
Portland Cement Co. v. Eldorado, 206 
Ill, A. 387; Rockland Lake Trap Rock 
Co. v. Port Chester, 102 App. Div. 
360, 92 NYS 631 [aff 185 N. Y. 590 
mem, 78 NE 1111 mem]. (2) How- 
ever, a person who has not filed his 
claim or statement. within the time 
prescribed by statute (see infra 
§ 2622) cannot complain of the city’s 
action in making payments to the 
contractor prematurely or otherwise 
than as provided in the contract. 
Empire State Surety Co. v. Des 
Moines, 152 Iowa 531, 131 NW 870, 
132 NW 837. 

15. Sexauer v. Luke A. Burke, etc., 
Co., 228 N.Y. 341, 127 NE 329. 

16. Clark v. Beyrle, 160 Cal. 306, 
116 P 739; C. T. Willard Co. v. New 
York, 142 NYS 9. 

[a] Separable contract.s—A gen- 
eral contract to lay all the sidewalks 
within a certain district, each por- 
tion of the general work to be ordered 
by a resolution of a specified board, 
is separable by the resolutions of the 
board, and a lien can attach only to 
the fund which the lienor’s material 
aided to create. Coney y. Dorsey, 8 
OhS&CP 642, 3 OhNP 162. 

17. Vernon y. Harper, 79 Oh. St. 
181, 86 NE 882, 20 LRANS 44. 

[a] Status of administrator.—In 
completing the contract, the admin- 
istrator, for all practical purposes, 
acts as principal contractor and steps 
into the shoesof the decedent. Ver- 
non -v. Harper, 79 Oh, St.- 181, 86. 
NE 882, 20 LRANS 44. 

18. Pierson v. Haddonfield, 66 N. 
J. Eq. 180, 57 A 471; Rockland 
Lake Trap Rock Co, v. Port Ches- 
ter, 102 App. Div. 360,-92 NYS 6381 
[aff 185 N.-Y, 590 mem, 78 NE 1111 
mem]. 

[a] Circumstances precluding set- 
off by city.—(1) The city cannot set 
off. against the claim of Subcontrac- 
tors a loss suffered by abandonment 
of the work by the contractor, where 
it compromised the liability on the 
bond given by him for a less sum 
than the penalty. Centralia v. Nor- 
ton, 140 Ill, A. 46, 54. (2) Neither 
can the city charge against the sub- 
contractors an amount expended by 
it in completing the improvements 
where it failed to comply with the 
law as to the reletting of the work. 
Centralia v. Norton, supra, 

19. American Radiator Co. v. New 
York, 223 N, Y. 193, 119 NE 391, 

[a]. Amount certified to be due.— 
Where, pursuant to a contract pro- 
viding for progressive partial pay- 
ments, a certain amount became due 
the contractor, and was so certified, 
and materialmen then filed their 
liens, the subsequent forfeiture of 
the contract by the contractor did 
not impair the materialmen’s liens. 
American Radiator Co. v. New York, 
O93 UNG We 9B LEO BINS ON 

20. Herrmann vy. Hillman, 203 N. 
Y. 4385, 96 NE 741; C. T. Willard Co, 
v. New York, 81 Mise. 48, 142 NYS 
1 


1. 
21. Bader v. New York, 51 Misc. 
358, 101 NYS 351. : 
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is not barred by a contract provision that no work 


shall be subcontracted without the 
of a specified board.?? According 
tion placed upon some statutes a 


performed labor for, or furnished material to, a sub- 
contractor is entitled to a lien on the fund due from 


the municipality to the contractor, 


contractor has paid the subcontractor in ful 

Lien on. bonds, warrants, assessments, or certifi- 
The statutes of some jurisdictions do not 
give laborers, materialmen, or subcontractors a lien 
on bonds coming to the contractor,”* or assessments 
made to pay the cost and expenses of the improve- 


cates. 
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written consent 
to the construc- 
person who has 


even though the 
1,23 


ment;”> but the statutes of other jurisdictions con- 


22. AjJexander’ Lumber Co. vy, Far- 
mer City, 272 Ill. 264, 111 NE 1012. 

23. Wills vy. James, 99 N. J. Ea. 
10, 131 A 878 [afi 134 A920]. 

[a] Under former statutes the 
rule was otherwise. Meurer v. Kil- 
gus, 77 N. J. Eq. 175, 75 A 899; Garri- 
son v. Borio, 61 N. J. Ea. 236, 47 A 
1060. ; 

24. Adamson v, Paonessa, 180 Cal. 
157, 179 P 880. 

25. Adtna Trust, ete., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NE 421, 
123 NE 3538, 125 NE 213... 

26. N. A. Williams Co. v. McCar- 
thy, 284 Ill. 604, 120 NE 485 [rev 209 
Tll. A. 624]; Alexander Lumber Co. 
v. Farmer City, 272 Ill. 264, 111 NE 
101% ; 

[a] What constitutes bond.—An 
instrument, notwithstanding it may 
contain an express promise to pay 
money, is not a bond within the 
meaning of a statute giving a sub- 
contractor on a public improvement a 
lien on the bonds due or to become 
due the contractor, where it does not 
conform to the statutory provisions 
which require that bonds shall be 
issued for the sum of one hundred 
dollars, or some multiple thereof, and 
that they shall only be payable out 
of one installment of the special as- 
sessment, which installment must be 
recited upon the face thereof, Chi- 
eago First Nat. Bank v. Elgin, 136 
Til, A. 453. 

27. Alexander Lumber. Co. _ v. 
Farmer City, 272 Ill. 264, 111 NE 1012. 
28. See supra text and note 6. . 
29. Empire State Surety Co, v. 
Des Moines, 152 Iowa 531, 131 NW 

870, 182 NW. 837. 

30. Ind. — Attica Bridge, etc., 
Works y. Johnson, 29 Ind. A. 257, 64 
NE 474. 

Iowa.—Read v. American Surety 
Co., 117 Iowa 10, 90 NW 590. 

cs, emai City v. Walsh, 88 Mo. 
A. 271 


N. J.—Pierson v. Haddonfield, 66 
N. J. Eq. 180, 57 A 471, 

N. Y.—Mertz v. Press, 99 App. Div. 
443, 91 NYS 264; Brace v, Glovers- 
ville, 39 App. Div. 25, 56 NYS 331. 

Or.—Hamilton v. Gambell, 31 Or. 
328, 48 P 433. 
aaa: Tae v. Green Bay, 34 Wis. 

{a] Application of statute.—In an 
amendatory statute providing that, 
when serving the notice of lien, 
claimant shall file with the financial 
official of the municipality a bond for 
payment of interest to the contractor 
in the event of claimant’s failure to 
proceed according to the statute, and 
that nothing contained therein shall 
affect the validity of claims or liens 
due under contracts made prior to 
the act, but that all the proceedings 
to enforce such liens shall be subject 
to the provisions of the amending 
statute so far as applicable, the 
phrase “proceedings to enforce” does 
not refer to the steps taken to ac- 
quire or perfect the lien, but only 
the steps to enforce or foreclose the 
lien after it has been perfected; hence 
a claim due under a contract made 


prior to the act need not be accom- 
panied by the bond required by the 
amending act. Howell Lumber Co, 
ee New Brunswick, (N. J. Ch.) 75 A 


50. 

[b] Substantial compliance (1) is 
necessary (Gregory v. Lewis, 87 N. 
J. Eq. 127, 99 A 150) (2) and suffi- 
cient (Albany Builders’ Supply Co. v. 
Eastern Bridge, ete., Co,, 235 N. Y. 
432,,139 NE 565; Hawkins v, Mapes- 
Reeve, Constr. Coi,' 178 N.. ¥.236,.70 
NE 7838; McDonald vy. New York, 170 
N. Y. 409, 63 NE 437), 

{c] Literal compliance impossible. 
—Where, on account of the death of 
the principal contractor, a_ literal 
compliance with the statute requir- 
ing a subcontractor to furnish the 
principal contractor with a copy of 
the verified account is impossible, 
service upon the administrator of the 
econtractor.of a copy of the sworn 
account is a sufficient compliance 
with the statute to entitle the sub- 
contractor to the benefit of the statu- 
tory lien. Vernon.v, Harper, 79 Oh. 
St. 181, 86 NE 882, 20 LRANS 44. 

31. La Crosse Nat. Bank v, Petter- 
son, 102 Ill. A, 501 [aff 200 Ill, 215, 
65 NE 687]; Philadelphia Tenth Nat. 
Bank v, Smith Constr. Co., 218 Pa. 
581, 67 A 872 (preliminary notice of 
intent to file claim). 

{a] Time for service.—The serv- 
ice of a subcontractor’s notice upon a 
city before a lawful and proper de- 
livery of bonds or warrants in pay- 
ment has been made by the city to 
the contractor is in time, Chicago 
eae Nat, Bank v. Elgin, 136 Ill, A, 

{b] Officers to be served.—Where 
a subcontractor under a contractor 
with the park commissioners of a 
city served a notice on the secretary 
of the board, which was’ actually 
brought to the notice of the com- 
missioners at a meeting of the board, 
such notice was sufficient. West 
Chicago Park Comrs. v. Western 
Granite Co., 200 Ill. 527, 66 NE 37. 

32. Perry Independent School Dist. 
v. Hall, 159 Iowa 607, 140 NW 855; 
Empire State Surety Co. v. Des 
Moines, 152 Iowa 531, 181 NW 870, 
132 NW 8387; Hildreth Granite Co, v. 
Hudson County, 87 N. J. Eq. 316, 100 
A 158; and cases infra this note. 

[a] After furnishing last mate- 
rial—Where the statement was not 
filed within the prescribed time after 
the furnishing of the last of the ma- 
terial for which the claim was made, 
and no claim was made or could have 
been made in the statement filed for 
materials subsequently furnished to 
the trustee of the contractor, the fact 
that such material was subsequently 
furnished has no bearing on the case. 
Empire State Surety Co. v. Des 
Moines, 152 Iowa 531, 131 NW 870, 
132. NW. 837. 

{b] After completion of improve- 
ment.—(1) Where the statute re- 
quires a claim or statement to be filed 
within a specified period after com- 
pletion of the work, and the contract 
provides that the date of completion 
shall be decided by the architect, sub- 
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fer a lien on bonds?* and warrants,?’ as well as 
money,?® due or to become due the contractor; and 
it is held, where the contract provides for payment 
of the balance of the contract price in tax certifi- 
cates, a claimant for materials is primarily entitled 
to payment out of certificates reserved by the city.79 

[§ 2622] (b) Perfection. 
upon money due or to become due a contractor for a 
municipal improvement depends on compliance with 
the terms of an applicable statute requiring the tak- 
ing of certain steps,*° such as the service of notice 
upon certain municipal officers,*+ and the filing, 
within a prescribed period,®? of a verified? claim 


The vesting of a lien 


contractors are bound by his decision, 
if he acted in good faith and used his 
best judgment (Hurley v. Boston, 244 
Mass. 466, 188. NE 838), (2) but not 
where he made no examination or in- 
spection of the work, and relied on 
the judgment of others, rather than 
his own judgment (Hurley v. Boston, 
Supra). (3) Where the contract has 
been substantially performed and the 
mprovemeaAt accepted by the city, but 
the work continues to be prosecuted 
under the contract, a lien may be filed 
within the statutory period reck- 
oned from the time the last work 
is done. Milliken v. New York, 201 
N. Y. 65, 94 NE 196, AnnCas1912A 
905. (4) Where the contractor aban- 
dons the improvement, and it is com- 
pleted by the city, such work is done 
for the contractor, and the time 
within which a notice of lien on the 
fund must be filed runs from the time 
of completion. Bader v. New York, 
51 Misc. 358, 101 NYS 351. 

[c] Filing after appointment of 
receiver.—A person filing a notice of 
lien after the contractor, a corpora- 
tion, has been adjudged insolvent and 
a receiver has been appointed, ac- 
quires no lien, Hoffman Builders 
Supply v. Stein, 96 N. J. Eq. 241, 125 
A 566; Mack Mfg. Co. v. Citizens’ 
Constr. Co., 85 N. J, Eq. 331, 96 A 
101 [aff 86 N. J. Eq. 254, 98 A 1086]. 

{d] Claimant may file (1) a notice 
of lien as soon as his work is done. 
New Jersey Terra Cotta Co. v. New 
York, 112. Mise. 510, 184 NYS 316. 
(2) Also, within the time allowed by 
statute for filing, a claimant may file 
a second lien, at least to cure an 
irregularity in a lien first filed, or 
to reassert a lien when the prior one 
has been lost by delay in its enforce- 
ment. Berger Mfg. Co. vy. New York, 
206 N, Y. 24, 99 NE 153, 

{e] Lien attaches (1) at the time 
of the filing of the lien notice (Pier- 
son v. Haddonfield, 66 N. J. Eq. 180, 
57 A 471; Garretson v. Clark, (N. J. 
Ch.) 57 A 414) (2) and does not re- 
late back to the time when the labor 
or materials were furnished (Garret- 
son vy. Clark, supra). 

{f] Notice held filed in time.—Le- 
high Portland Cement Co. v. Pough- 
keepsie, 179 App. Div. 368, 166 NYS 
454; Puget Sound Power, etc., Co. v. 
Sparger, (Wash.) 252 P 544. 

33. National Fire Proofing Co. v. 
Daly, 76 N. J. Eq. 35, 74 A 152 [aff 
T7_N. J. Eq. 5838, 78 A 1135]. 

[a] All the requisite facts should 
be verified. National Fire Proofing 
Co. v. Daly, 76 N. J. Eq. 35, 74 A 
152 [aff 77. .N, J: Hq. 583, 78 A’ 1135]. 

{b] Verification held sufficient.— 
Gregory v. Lewis, 87 N. J. Eq. 127, 
99 A 150; McDonald v. New York, 170 
N. Y, 409, 68 NE 4387 (LL. [1882] ¢ 410 
§ 1825). 

[ec] Notice of village improvement 
lien, under L, (1897) c 418 § 12, does 
not require verification. Rockland 
Lake Trap Rock Co, v. Port Chester, 
102 App. Div. 360, 92 NYS 631 [aff 
185 N.Y. 590 mem, 78 NE 1111 mem]; 
Clapper v. Strong, 90 App. Div. 536, 
85 NYS 748. 


the law see cumulative Annotations, same title, page and note number, 
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or notice** stating certain facts.*® 
defeated where an untrue and excessive claim is 
knowingly and consciously made,?* but not where 
the claimant, in good faith, includes a nonlienable 


item in the eclaim.?? 


[§ 2623] (c) Assignment.** A lien on money due 
a contractor for municipal improvement is assign- 
able,®® but an assignment of a claim which has not 
been perfected as a lien does not give the assignee 
a lien,*® and a bank which has loaned the statutory 
limit to a company claiming a lien and taken an 


. 34. Cope v. C. B.. Walton Co., 77 
N. J. Eq. 512, 76 A 1044 [aff 79 N. J. 
Eq. 165, 80 A 473]; James P. Hall 
Incorporated Co. v. Jersey City, 62 
N. J. Eq. 489, 50 P 603 [aff 64 N. J. 
Ba: 766, 53 A 481}; Hawkins. v. 
Mapes-Reeve Constr. Co., 178 N. Y. 
236, 70 NE 783; Dixon v. Parker, 102 
Wash. 101, 172 P 856; Seattle v. Tur- 
ner, 29 Wash, 515, 69 P 10838. 

[a] Sufficiency of filing. — (1) 
Where the statute requires filing with 
two officers, a filing with only one is 
insufficient (Ludlow Valve Mfg. Co. 
v. Middleport, 105 Misc. 328, 173 NYS 
209 {aff 193 App. Div. 923 mem, 184 
NYS 934 mem (mod on other grounds 
233 N. Y. 625 mem, 1385 NE 945 
mem)] (2) unless the Same person 
holds two offices (Hawkins v. Mapes- 
Reeve Constr. Co., 178 N. Y. 236, 70 
NE 783). (3) ‘To file’ is not synony- 
mous with “to serve.” Albany Build- 
ers’ Supply Co. v. Eastern Bridge, 
ete., Co., 2385 N. Y. 432, 139 NE_ 565. 
Compare Rockland Lake Trap Rock 
Co. v. Port Chester, 102 App. Div. 
360, 92 NYS 631 [aff 185 N. Y. 590 
mem, 78 NE 1111 mem] (where no- 
tice is required to be filed with the 
head of the department or bureau 
having charge of the construction of 
the improvement, a notice of lien for 
materials furnished in macadamizing 
a village avenue is properly served 
on the chairman of the committee of 
roads and bridges of the board of 
trustees of the village). (4) In order 
that a notice may be filed with a 
certain officer, it is not necessary that 
it be delivered to him personally or 
that he acquire possession thereof by 
manual tradition; it is sufficient if 
the notice is filed in his office or de- 
livered in his office to the designated 
eustodian of the records. Hildreth 


Granite Co. v. Hudson County, 87 
. J. Eq. 316, 100 A 158; Albany 
Builders’ Supply Co. v. Eastern 


Bridge, etc., Co., supra. |. 
. See cases infra this note. 

[al Mode of statement generally. 
—The notice is not to be deemed a 
pleading which must_be drawn with 
technical accuracy. John Agnew Co. 
vy. Paterson Bd. of Education, 83 N, J. 
Eq. 49, 89 A 1046 [aff 83 N. J. Eq. 
336, 339, 90 A 1135]. 

[b] Residence or address of claim- 
ant.—(1) Where it is required that 
the notice shall state the residence 
of claimant, ana be accompanied by 
an affidavit, the place of residence 
may be stated in the affidavit instead 
of in the body of the notice. James 
Pp. Hall Incorporated Co. v. Jersey 
City, 62 N. J. Eq. 489, 50 A 603 {aff 
64 N. J. Eg. 766, 58 A 481]. (2) A 
notice of a corporation sufficiently 
states its residence where it recites 
the state under the laws of which 
the corporation was incorporated. 
National Fire Proofing Co. v. Daly, 
“76 N. J. Bq. 35, 74 A 152 [aff 77 N. J. 
Eq. 583, 78 A 1135]. (38) A lien notice 
by a partnership which states the 
business address of the partnership 
is sufficient. Post v. New York, 86 
Mise. 300, 148 NYS 568 [aff 166 App. 
Div. 919 mem, 152 NYS 1138 mem]. 

[c] Description of improvement 
held sufficient.—Davis Lumber Co. v. 
Blanchard, 175 App. Div. 256, 161 
NYS 474. 

{d] Description of principal con- 
tract held sufficient.—Davis Lumber 
Co. v. Blanchard, 175 App. Div. 256, 
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assignment of its claim against the fund as security, 
is not entitled to claim that the assignment covered 
further money loaned to individual officers of the 
company to evade the banking law.*1 


[§ 2624] (d) Waiver, Discharge, or Satisfaction. 


161 NYS 474. 

Le] Name of contractor or subcon- 
tractor.—Some Statutes provide that 
a failure to state correctly the name 
of the contractor or subcontractor 
Shall not affect the validity of the 
lien. Troy Public Works Co. v. Yon- 
kers, 68 Misc. 372, 124 NYS 307 [aff 
145 App. Div. 527, 129 NYS 920 (aff 
erewte Y. 81, 100 NE 700, 44 LRANS 

{f] Claimant’s contract.—Various 
statements in notices of the terms, 
time given, and conditions of claim- 
ant’s contract have been held suffi- 
cient to comply with statutory re- 
quirements. Gregory v. Lewis, 87 N. 
J. Eq. 127, 99 A 150 (same terms, 
time given, and conditions as prin- 
cipal contract); John Agnew Co, v. 
Paterson Bd. of Education, 83 N. J. 
Eq. 49, 61, 89 A 1046 [aff 83 N. J. 
Eq. 336, 339, 90 A 1135] (notice re- 
citing that the materials were ‘fur- 
nished on orders given day by day, 
and subject to a previous quotation 
of prices’); National Fire Proofing 
Co. v. Daly, 76 N. J. Eq. 35, 74 A 152 
[aff 77 N. J. Eq. 583, 78 A 1135] (no- 
tice to which is attached an invoice 
or copy of the contract). 

[g] Notice held sufficiently to 
aver actual use of materials.—Na- 
tional Fire Proofing Co. v. Daly, 76 
N, .J. Eq. 35,74. A 152° [aff 77 N. J. 
Eq. 583, 78 A 1135]. 

[h] Completion of work.—An aver- 
ment in a claim that a curbstone and 
block were set in front of a particu- 
lar property on specified dates is a 
sufficient averment that the work was 
done and completed on the. dates 
specified, although the word “comple- 
tion” is not used in the claim, Lans- 


downe Borough vy. Hartel, 48 Pa. 
Super. 4380. 
[i] Date when due.—(1) Under 


some statutes a notice is insufficient 
where it does not state when the 
amount claimed became, or will be- 
come, due. Bradley v. Henry Huber 
Co., 146 App. Div. 630, 1381 NYS 388 
[aff 210 N. Y. 627 mem, 105 NE 1102 
mem]; Post v. New York, 86 Misc. 
300, 148 NYS 568 [aff 166 App. Div. 
919 mem, 152 NYS 1138 mem]. (2) 
That is, the date must be alleged 
when it is claimed that payments are 
due, and when it is claimed that they 
are to become due, the date must be 
alleged, if calculable, but, if not cal- 
culable, the allegation thereof may 
be omitted. New Jersey Terra Cotta 
Co. v. New York, 112 Mise. 510, 184 
NYS 316. (3) If payments are to be- 
come due within a definite period 
after the happening of a certain con- 
tingent event, and the notice so re- 
cites, such recital, in the absence of 
more definite information, will be a 
substantial compliance. New Jersey 
Terra Cotta Co. v. New York, supra. 
(4) However, a subcontractor’s no- 
tice, which, instead of reciting, the 
date when amounts became. due, 
stated that under the lienor’s contract 
with -the contractor the amounts 
claimed were payable to the lienor 
within ten days after the contractor 
should be paid, and that upon infor- 
mation and belief he had been paid 
nothing, was only prima facie suffi- 
ecient, and should be declared invalid, 
where the trial disclosed the lien- 
or’s long-continued neglect to refer 
to the general contract publicly on 
file, or to inquire of proper financial 


A waiver* or satisfaction*? of a lien will be given 
effect according to its terms. 
provisions of some statutes, a lien on money due 
a contractor for a municipal improvement may be 
discharged by the making of a deposit or the exe- 
cution of a bond or undertaking for that purpose,** 


Under the express 


officers of the city. New Jersey 
Terra Cotta Co. v. New York, supra. 
(5) A notice stating that the price 
of materials was payable on delivery, 
Siving the dates between which mate- 
rials were furnished, and stating ex- 
plicitly the date of the last item, is 
a sufficient compliance with the re- 
quirement as to stating the date 
When the amount claimed was due. 
Davis Lumber Co. v. Blanchard, 175 
App. Div. 256, 161 NYS 474. : 

[j] Notice held to comply with all 
applicable statutory provisions.— 
Ludlow Valve Mfg. Co. v. Middleport, 
105 Misc, 328, 173 NYS 209 [aff 193 
App. Div. 923 mem, 184 NYS 934 mem 
(mod on other grounds 233 N. Y. 625 
mem, 135 NE 945 mem)]. 

[k] Letters, filed with a municipal 
officer, but failing to comply with the 
statute in several respects, do not 
constitute a notice of lien. Matter 
O68 Poe ken, 135 App. Div. 94,120 NYS 

36. Camden Iron Works v. Cam- 
den, 64 N. J. Eq. 723, 52 A 477. 

87. Gregory v. Lewis, 87 N. J. Ea. 
127, 99 A 150 (item of unliquidated 
damages for breach of subcontract by 
contractor); Bellingham y, Linck, 53 
Wash, 208, 101 P 843. 

38. Generally see Liens § 45. 

39. James P. Hall Incorporated 
Co. v. Jersey City, 62 N. J. Eq. 489, 
Ra 603 [aff 64 N. J. Eq. 766, 53 A 

40. National Fire Proofing Co. vy. 
Daly, 76_N. J. Eq. 35, 74 A 152 [aff 
77. N. J. Eq. 583, 78 A 1135). 

41. John Agnew Co. vy. Paterson 
Bd.’ of Education, 83 N. J. Eq. 49, 89 
A 1046 [aff 83 N. J. Eq. 336, 339, 90 
A 1135]. . 

42. Thompson y. O’Leary, 146 La. 
843, 84 S 116. 

{a] Limited waiver.—(1) A waiver 
of a lien in favor of a bond company 
is not a waiver in favor of a bank 
or anyone else. Thompson v. O’Leary, 
146 La. 843, 84 S 116. (2) Also, a 
waiver of a lien or privilege on a 
building is not a waiver of a right to 
be paid out of a fund. Thompson v. 
O’Leary, supra. : 

43. In re HB. I. Du Pont De Ne- 
mours Powder Co., 172 App. Div. 155, 
158 NYS 255. 

44. See statutory provisions, 

[a] The assignee of the contractor 
may give a statutory undertaking to 
discharge liens. Russell, ete., Mfg. 
Co. v. New York, 118 App. Div. 88, 
103 NYS 9; Matter of Hudson Water 
Works, 111 App. Div. 860, 98 NYS 


33. 

{[b] Sufficiency of undertaking.— 
(1) The undertaking must conform to 
the requirements of the_ statute. 
Russell, etc., Mfg. Co. v. New York, 
118 App. Div. 88, 90, 103 NYS. 9 
(holding insufficient an undertaking 
merely conditioned for “the payment 
to each lienor respectively of any 
sum found due on account of said 
lien to the extent that the said sum 
shall be found to have priority over 
and above the lien, if any, created by 
said assignment’). (2) A bond filed 
with the city treasurer, to release ‘a 
claim, for materials furnished, was 
not invalid because not signed by the 
contractor who has received the ma- 
terials, “principal,” as used in the 
statute, meaning the person primarily 
liable on, and receiving the benefit 
of, the bond, Ft. Dodge Culvert, eic., 
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or by the lapse of a prescribed period of time*? 
unless, within such period, an order continuing the 
lien is made by a court of record,*® or the claimant 
the lien,#? or in- 


commences an action to foreclose 


Co. v. Miller, 200 Iowa 1169, 206 NW 
141. 


[c] Effect of undertaking. — (1) 
The undertaking does not change the 
relation and rights of the parties 
other than to substitute its provisions 
and obligations for the sum remain- 
ing due or to become due from _the 
municipality to the contractor. Har- 


ley v. Plant, 210 N. Y. 405, 104 NE 
946; Berger Mfg. Co. v. New “York, 
206 N. Y. 24, 99 NE 1538. (2) Some 


statutes, providing that on the filing 
of the bond the funds due the con- 
tractor may be released and paid to 
him, afe construed to make the re- 
lease and payment discretionary 
rather than mandatory. Linker v. 
Collingswood Borough Bd. of Educa- 
tion, (N. J. Sup.) 182 A 84. (3) Un- 
der Municipal Improvement Lien Act 
of 1909 (PB. L. p 260), providing that 
the funds of a contractor, due or to 
grow due under an improvement con- 
tract against which liens have been 
filed, may be released by giving a 
bond conditioned for the payment of 
such sums as may be “decreed to be 
due from said contractor,” the quoted 
words do not refer to a chancery suit 
in rem to determine liens contem- 
plated by another section of the act. 
John Agnew Co. v, Paterson Bd. of 
Education, 83 N. J. Eq. 49, 89 A 1046 
[aff 83 N. J. Eq. 336, 339, 90 A 1135]. 
~ [ad] Ownership of deposit. — The 
mere fact that a statute provides 
that the lien may be discharged by 
the contractor depositing money 
raises only a rebuttable presumption 
that the money deposited belongs to 
the contractor. Harrigan v. Prender- 
gast, 94 Mise. 151, 157 NYS 1086. 

- fel Liability and actions. — (1) 
The liability of the sureties on an un- 
dertaking given to discharge a lien is 
limited by the terms of the undertak- 
ing. Contractors’ Supply Co. v. New 
York, 153 App. Div. 60, 138 NYS 242. 
(2) A valid lien on the primary fund 
must be established in order to jus- 
tify payments out of the deposit 
(Milliken v. New York, 201 N,. Y. 65, 
94 NE 196, AnnCasi1912A 905; Upson 
v. United Engineering, etc., Co., 72 
Misc. 541, 130 NYS 726) (38) or to 
require payment pursuant to the 
terms of the undertaking (Berger 
Mfg. Co. v. New York, 206 N. Y. 24, 
99 NE 153; Buess v, New York, 80 
Mise. 391, 141 NYS 426). (4) A fail- 
ure of the lien involves a failure of 
the security. Sexauer v. Luke A. 
Burke, etc., Co., 228 N. Y. 341, 127 NB 
829. (5) Also, where the lien is dis- 
charged by lapse of time (see infra 
text and note 45), (6) a surety on 
the undertaking is not liable for a 
personal judgment against the con- 
tractor (Simonelli v. Guidone, 201 
App. Div. 44,194 NYS 104). (7) The 
lienor has a direct interest in the 
undertaking which gives him a stand- 
ing to enforce it (Smith v. New York, 
382 Misc. 380, 66 NYS 686), (8) and 
he may maintain an action thereon 
in his own name after procuring an 
order granting him leave to do _ so 
(In re John P, Kane Co., 66 NYS 
684 [aff 52 App. Div. 630, 65 NYS 
1136]). (9) Where an action for the 
foreclosure of a mechanic’s lien is 
dismissed on. the ground that there 
was no lien to be foreclosed, for the 
reason that a bond had been given, 
the judgment of dismissal is not a 
bar to an action in equity by the 
lienor against the debtor and surety 
to enforce a money judgment against 
them for the amount of the claim. 
Mertz v. Press, 99 App. Div. 443, 91 
NYS 264 [aff 184 N. Y. 530, 76 NE 
1100]. (10), In an action upon the 
bond, claimant must allege and prove 
the performance of his contract with 
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the contractor (Pierson y. Jackman, 
27 Misc. 425, 58 NYS 344 [aff 47 App. 
Div. 625 mem, 62 NYS 1145 mem)), 
(11) but need not allege or prove the 
performance of the contractor’s obli- 
gation to the city (Pierson v. Jack- 
man, supra). (12) Where the lienor 
did not institute a single action in 
equity to procure a determination of 
the rights, equities, and liabilities of 
interested parties, but instead prose- 
cuted the action to foreclose the lien 
and then commenced an action upon 
the undertaking, it is incumbent upon 
him in: the latter action to allege 
and prove that the lien was estab- 
lished in a fixed amount by the judg- 
ment in the former action. Harley. v. 
Plant, 210 N. Y. 405, 104 NE 946, 947. 
(13) Where the contractor’s sureties 
took up the performance of the work 
for the completion of the contract, 
and as contractors bonded the lien, 
they thereby became the real par- 
ties in interest as to the rights of 
lienors, so that they are proper par- 
ies to proceedings for the foreclosure 
of liens. Maneely v. New York, 119 
Appl Div.376;105> NYS (9765 (14) 
The sureties on the undertaking to 
discharge the lien are proper, but 
not necessary, parties to the action 
to foreclose the lien (Harley v. Plant, 
supra), (15) and the judgment in the 
foreclosure action ‘“‘establishing that 
the lien, when discharged by the un- 
dertaking, was valid and enforceable 
in a fixed amount is conclusive as an 
adjudication in an action upon the 
undertaking against the sureties, al- 
though they were not parties to the 
former action’ (Harley v. Plant, 
supra). (16) Where a bond to dis- 
charge the lien has been executed, 
the judgment of foreclosure should 
run only against the contractor and 
his surety, and not against the city 
and its officers. Coleman v. New 
York, 162 App. Div. 134, 147 NYS 294. 
(17) However, a judgment establish- 
ing the amount of the liens and di- 
recting the city to pay them out of 
the balance in its possession or se- 
cured to it by bond, but providing 
that no personal judgment is given 
against the city, is within the terms 
of the bond and the sureties are lia- 
ble therefor. New York v. Crawford, 
111 N. Y. 638, 19 NE 501. 

45. Berger Mfg. Co. v. New York, 
206 N. Y. 24, 99 NE 153; Bradley v. 
Henry Huber Co., 146 App. Div. 630, 
131 NYS 388 [aff 210 N. Y. 627 mem, 
105 NE 1102 mem]; Clonin v. Lippe, 
121 App. Div. 466, 106 NYS 58: New 
Jersey Terra Cotta Co. v. New York, 
112 Misc. 510, 184 NYS 316. 

46. Berger Mfg. Co. v. New York, 
206 N. Y. 24, 99 NE 153 (reciting the 
statutory provision). 

[a] VWenue.—A proceeding to pro- 
cure an order extending the lien must 
be had in the county where the lien 
is filed. Grimmer v. Warren, 123 
Misc. 7387, 206 NYS 68. 

[b] Wacation of order.—Where the 
lien filed is not authorized by statute, 
it being solely for materials not yet 
furnished, an order extending it will 
be vacated on motion. Goss v. Wil- 
liams Engineering Co., 57 Misc. 78, 
108 NYS 862. 

47. Hazard v. Phenix Woodwork- 
ing Co., 78 N. J. Eq. 568; 80 A 456 
{aff (Ch.) 75 A 287]; Berger Mfg. Co. 
v. New York, 206 N. Y. 24, 99 NE 
153; Matter of Rudiger, 118 App. Div. 
86, 102 NYS 1058; Red Wing Sewer 
Pipe’ Co. v. Pierre, 40S. Dy 42,/166 
NW 164. 

[a] Effect of giving bond.—A stat- 
ute providing for the discharge of 
the lien by the execution of an un- 
dertaking (see Supra text and note 
44) does not purport to extend the 


POI, auctalt caiman meses ey 


TS 2624 


tervenes,*® or is made a party*® and interposes an 
answer®® in an action by another claimant, and a 
proper notice of the pendency of the action is filed.** 
Where a lien has expired it cannot be extended by 


time, provided by another statute, in 
which an action to foreclose the lien 
must be commenced. Berger Mfg. Co. 
ee New York, 206 N. Y. 24, 99 NE 


53. 

[b] Necessity of service of proc- 
ess.—Under a statute making all 
other lienors necessary parties de- 
fendant, an action to enforce a lien 
is not begun previous to the lien’s 
expiration where, prior to such time, 
service of process is not had upon all 
other lienors. Furze v. New York, 
154 NYS 912. 

[c] “The statute is self-operative 
and the lien is discharged without 
order or action if an action to enforce 
it be not brought within three months 
after filing the lien, and if notice of 
pendency thereof be not filed, within 
the same period, with the financial 
officer of the municipal corporation 
with whom the notice of lien was 
filed, providing, of course, that the 
lien has not been continued by order 
of the court.” Matter of Rudiger, 118 
App. Div. 86, 88, 102 NYS 1053. See 
Red Wing Sewer Pipe Co. vy. Pierre, 
36 S. D. 276, 154 NW 712 (stating 
that the statute, if valid, is more 
than a statute of' limitations, as it 
terminates and destroys the lien it- 
self, but holding that the statute is 
inoperative and void). 

[d] Mode of raising objection.— 
(1) The proper mode of raising the 
objection that an action to foreclose 
the lien was not brought within the 
prescribed time is by pleading the 
statute of limitations in connection 
with the facts (Matter of Rudiger, 
118 App. Div. 86, 102 NYS 1053; Troy 
Public Works Co. v. Yonkers, 68 Misc, 
372, 124 NYS 307 [aff 145 App. Div. 
527, 129 NYS 920 (aff 207 N. Y. 81, 
100 NE 700, 44 LRANS 311)]), (2) 
and not by applying to the court to 
cancel the lien (Matter of Rudiger, 
supra). 

48. Texas Co. v. United Pav. Co., 
81 N. J. Eq. 434, 86 A 436. 

49. National Fire Proofing Co. -v. 
Daly, 76 N. J. Eq. 35, 74 A 152 [aff 
77 N. J. Eq. 583, 78 A 1135]; Hazard 
v. Swedesboro School Dist. Bd. of 
Education, (Ch.) 75 A 237 [aff 78 N. 
J. Eq. 568, 80 A 456]. 

50. Berger Mfg. Co. vy. New York, 
206 N. Y..24, 99 NE 158: CG. T. Wil- 
lard Co. v. New York, 81 Misc. 48, 
142 NYS 11. 

51. Hazard v. Swedesboro School 
Dist. Bd. of Education, (N. J. Ch.) 
75 A 2387 [aff 78 N. J. Eq. 568, 80 A 
456]; Troy Public Works Co. v, Yon- 
kers, 68 Misc. 372, 124 NYS 807 [aff 
145 App. Div. 527, 129 NYS 920 (aff 


Hes 1Y, 81, 100 NE 700, 44 LRANS 
[a]. Sufficiency of notice.—(1) A 


materialman’s notice of suit to en- 
force a lien on funds due a contrac- 
tor is not defective because it is in 
the form of a letter, instead of a 
paper entitled in the cause. National 
Fire. Proofing | Co: yv.. Daly; 76).Ne> Je 
Eq. 35, 74 A 152 [aff 77 N. J. Ha. 
588, 78 A 1135). (2) However, 2 
Subpeena to answer in chancery is 
not sufficient as notice of pendency of 
a suit. Hazard v. Phoenix Woodwork- 
ing Co., 78 N. ‘J. Eq: 568, 80 A 456 
[aff (Ch.) |75' A 2387]. 

[b] Separate notice by defendant 
lienor.—(1) A claimant may (Na- 
tional Fire Proofing Co. v. Daly, 76 
N. J. Eg.-35, 74 A’ L622 [aff 7%ONi Se 
Eq. 583, 78 A 1135]), (2) but need 
not (Hazard vy. Phoenix Woodworking 
Co., 78 N. J. Eq. 568, 80 A 456 [aff 
(Ch.) 75 A 237]; National Fire Proof- 
ing Co. v. Daly, supra), give separate 
notice of suit, where his claim is in- 
cluded in a suit brought by another 
claimant and specified in the notice 


Aa env Ne PE PD, PIE WO IR te EU IR ERPS Y Ne SMO. FOS CSA em Rr 
For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number, 


rt 


 -§§ 2624-2628] 


any act of the municipality.®? 

[§ 2625] (e) Priority.°3 Where liens are filed at 
the same time they are entitled to share pro rata,®4 
but where they are filed at different times they have 
priority according to the order of their filing.°> The 
liens of laborers and materialmen have priority over 
the claim of the contractor against the subcontractor 
for money advanced,®** as well as over the claim or 
alleged lien of a surety completing the work and 
standing in the same position as his principal,®? 
and the claim of a committee of creditors of the con- 
tractor which by express agreement has subordi- 
nated its claim to the claims of laborers, material- 
men, and subcontractors.°* Where the contract price 
is insufficient to meet all claims, and a proportion- 
ate distribution of loss is ordered, the claim of a 
person subrogated to the rights of laborers and mate- 
rialmen should be reduced only in the proportion 
that the total loss bears to the total cost of the 
improvement.®® 

[§ 2626] (f) Enforcement®°—aa. In General. 
Where a statute creating a right to a lien on money, 
bonds, or warrants due or to become due a con- 
tractor for a municipal improvement*! provides no 
remedy for the enforcement of the len, it may be 
enforced in a court of equity.°? In some jurisdic- 
tions, however, a proceeding to enforce the lien 
is wholly statutory ;°* it is a proceeding in rem,** 


of such other claimant. (3) In New|!10 Oh. Cir. Ct, 
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. 


limited to a determination of lien claims,** and the 
application thereto of the funds due to the con- 
tractor from the municipality.** It is not essential 
that the entire amount earned by a lienor shall be 
due and payable at the time his action to fore- 
close the lien is commenced,*" but it is essential that 
some part thereof shall be then due and payable.%® 
The action is maintainable without first obtaining 
a judgment against the contractor®® or obtaining per- 
sonal service upon him in ease personal service 
cannot be made in the state.7° 

[§ 2627] bb. Parties.“: The necessary parties in 
an action to foreclose a lien include the municipal- 
ity,” the contractor,’* and a person claiming a por- 
tion of the fund under an assignment.7* Where 
various materialmen claim liens, the question 
whether a particular fund or any part thereof is 
applicable to any of the liens cannot be determined 
without the presence of all the claimants before 
the court.7° In some jurisdictions, the proper pro- 
cedure is for one of the materialmen to bring a 
bill in behalf of himself and all the others,’® and 
not for him to bring a bill in his own behalf?’ mak- 
ing the other materialmen parties defendant.”® 

[§ 2628] cc. Pleadings, Issues, and Evidence. The 
bill, petition, or complaint in an action to foreclose 
the lien need not allege the giving of notice of pend- 
ency of the suit,’® nor, where personal judgment 


6 Oh, Cir. Dec.| proceedings to enforce municipal 


York the statute has been amended 
so as to provide that, where a lienor 
is made a party defendant in an ac- 
tion to foreclose another lien, and 
plaintiff or such defendant has filed 
a notice of the pendency of the ac- 
tion within the time prescribed, the 
lien of such defendant is thereby con- 
tinued. Lien L. § 18, as amended by 
L. (1916)=c 507 § 11: (4) Prior to 
the amendment of the statute, it was 
both affirmed (Bradley v.. Henry 
Huber Co., 146 App. Div. 630, 1381 NYS 
388 [aff 210 N. Y. 627 mem, 105 NE 
1102 mem]) (5) and denied (Coleman 
vy. New York Bd. of Education, 77 
Mise. 504, 186 NYS 1054) that it 
was incumbent upon a lienor, made 
a party defendant in an action by 
another lienor, to file a lis pendens 
in his own behalf in order to pre- 
serve his lien. 

52. Rosselle Park v. Montgomery, 
(N. J. Ch.) 60 A 954. 

53. Priority between lienors and 
assignee of contractors see supra 

2568 : 


54. Wilson v. Dietrich, (N. J. Ch.) 
59 A 251. 

55. John Agnew Co. v. Paterson 
Bd. of Education, 83 N. J. Eq. 49, 89 
A 1046 [aff 838 N. J..Eq. 336, 339, 90 
A 1135]; New Jersey Terra Cotta Co. 
v. New York, 112 Misc. 510, 184 NYS 
316; Falvello v. New York, 53 Misc, 
468, 103 NYS 260. 

[a] Subsequent notices under me- 
chanics’ lien statute.—Claims under 
notices served pursuant to Municipal 
iiens. Act. (3); Comp. St. EL9LOT “p 
3315) are entitled to priority, in pay- 
ment from the public building fund, 
over claims under notices  subse- 
quently served pursuant to Mechan- 
ics’ Lien Act (3 Comp. St. [1910] p 
3290) § 3, even if the stop notice pro- 
visions of the Mechanics’ Lien Act 
may be deemed applicable to g con- 
tract for the construction of a public 
building. Riverton Bd. of Education 
v. Tait, 80 N. J. Eq. 94, 83 A 459 [aff 
81 N. J. Eq. 161, 86 A 379]. 

56. Falvello v. New York, 53 Misc, 
468, 103 NYS 260. 

57. American Metal Ceiling Co. v. 
New Hyde Park Fire Dist., 172 App. 
Div. 763, 158 NYS ‘11, 172 App. Div. 
774, 159 NYS 648 [aff 91 Misc. 236, 
154 NYS 661]; Mellen v. Vondor- 
Horst, 44 Utah 3N0, 140 P 130. See 
Port Clinton v. Cleveland Stone Co., 


218 (the lienors have priority as to 
money earned by the contractor, but 
the surety has priority as to money 
earned by him), 

58. Federal Heating Co. v. Buffalo, 
99 Mise. 121, 168 NYS 336 [mod on 


other grounds 182 App. Div. 128, 170: 


NYS. 515]. 

59. Maryland Fidelity, etc., Co. v. 
Stafford, 101 Kan. 66, 165 P 837. 

60. See also Liens §§ 63-77. 

Discharge of lien by failure to 
bring action within statutory period 
see Supra § 2624, 

61. See supra § 2621. 

62. West Chicago Park Comrs. v. 
Western Granite Co., 200 Ill. 527, 66 
NE 387; La Crosse Nat. Bank y. Pet- 
terson, 200 Ill. 215, 65 NE 687. 

[a] Remedy on official bond.— 
Although the statute provides that 
failure to retain money against which 
claims have been filed will render 
the responsible officer liable on his 
official bond, the remedy provided is 
not one for the enforcement of the 
lien and does not deprive a person 
entitled to a lien of the right to en- 
force it in a court of equity. West 
Chicago Park Comrs. v. Western 
Granite Co., 200 Ill. 527, 66 NE 387; 
La Crosse Nat. Bank v. Petterson, 200 
Ill. 215, 65 NE 687. 

63. Meurer v. Kilgus, 77 N. J. Eq. 
175, 75. A 899; Mellen v. Vondor- 
Horst, 44 Utah 300, 140 P 130. See 
Eclipse Lumber Co. v. Waukon, 
(lowa) 213 NW 804 (dealing with a 
statute authorizing any claimant or 
party in interest to bring an action 
in equity for the adjudication of all 
claims upon the fund). But see Case 
v. McGill, 69 N. J. Eq. 354, 60 A 569 
(where a creditor, after securing 
judgment against a contractor for 
brick furnished him to fulfill his pav- 
ing contract with the city, on which 
judgment execution was returned un- 
satisfied, filed his bill in the court 
of chancery, setting forth such facts 
and also that the city was indebted 
to such contractor on the contract, 
and praying for a discovery of the 
amount due and the application of 
the same so far as necessary to the 
payment of its judgments, such pro- 
ceedings would be an equitable lien 
in his favor upon the money due such 
contractor from the city). 

[a] Governing statute—A_ provi- 


sion of a municipal lien law that all 


liens shall be subject to the act shows 
an intent to cover in one statute the 
entire subject matter of municipal 
liens and renders provisions of a me- 
chanics’ lien law inapplicable. River- 
ton Bd. of Education v. Tait, 81 N. J. 
Eq. 161, 86 A 379 [aff 80 N. J. Eq. 
94, 83 A 459]. 

64. U.S. Fidelity, ete., Co. v. New- 
ark, 72 N. J. Eq. 841, 66 A 904 [aff 
74 N. J. Eq. 454, 77 A 1088]. 

65. U.S. Fidelity, etc., Co. v. New- 
ark, supra. 

[a] Litigation of several liens in 
one action.—(1) It has been held that, 
where one lienor brings an action, 
files a lis pendens pursuant to the 
statute, and makes another lienor a 
party, the latter need not bring a 
separate action. McDermott v. Mec- 
Donald, 50 N. Y. Super. 153. (2) 
However, it has also been held that 
the above rule does not apply except 
as to parties who have filed their 
claims at the time the action was 
commenced. Moran vy. Murray Hill 
Bank, 58 N. Y. Super. 199, 9 NYS 715. 

66. U.S. Fidelity, etc., Co. v. New- 
ark, 72 N. J. Eq. 841, 66 A 904 [aff 
74 N. J. Eq. 454, 77 A 1088]. 

67. Johnson Serv. Co. v. Hilde- 
brand, 149 App. Div. 680, 134 NYS 187 
{aff 210 N. Y. 574 mem, 104 NB 1132 


mem]. 
Johnson Serv. Co. v. Hilde- 


68. 
brand, supra. 

69. Mellen v. Vondor-Horst, 44 
Utah 300, 140 P 130. 

70. Mellen v. Vondor-Horst, supra, 

71. Sureties on undertaking to dis- 
charge lien see supra § 2624. 

72. Harley v. Plant, 210 N. Y. 405, 
104 NE 946, 4 

73. Harley v. Plant, supra. 

74, Herman v. Essex County, 71 
N, Ji Ba. 541,°64 A. 742) fafi78 Nid. 
Eq. 415, 416, 417, 75 A 1101]. 

75. C, T. Willard Co. v. New York, 
142 NYS 9. 

[a] Claimant whose lien has been 
discharged by bond is a proper, but 
not a necessary, party. John Agnew 
Co. v. Paterson Bd, of Education, 83 
N. J. Eq. 49, 89 A 1046 [aff 83 N. J. 
Hq. 336, 389, 90 A 1135). 

76. Hunter v. Boston, 218 Mass. 
535, 106 NE 145. 

77. Hunter v. Boston, supra. 

78. Hunter v, Boston, supra. 

79. Gregory v. Lewis, 87 N. J. Ea. 
127, 99 A 150. 
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against the contractor is not asked, need it state 
‘facts sufficient to entitle claimant to personal judg- 
ment.8°. In the absence of fraud,®! the validity of 
the lien for its true amount is not affected by the 
fact that the amount stated in the notice is larger 
than that stated in the complaint,’? or by the fact 
that it appears upon the trial that part of the ma- 
terial furnished for a particular purpose, according 
to the notice of lien, was diverted from that pur- 
pose.°3 Where the complaint alleges that a particu- 
lar defendant claims a lien but does not set it forth 
or admit it, such defendant must plead his lien in 
his answer or be deemed to waive it.84 Under some 
statutes counterclaims and eross bills are not proper 
pleadings in a suit to foreclose the lien,®> but the 
contractor may, by filing an affidavit disclosing a 
controversy between the parties which cannot be de- 
termined in the present suit, compel the claimant to 
commence an action at law within a specified time 
or suffer dismissal of his bill.8° The priority of an 
order over a lien is put in issue where it is alleged 
in the pleadings of one party and denied in the 
pleadings of another party.8? Evidence of matters 
not alleged, in the pleadings should not be consid- 
ered®® unless the court, in its discretion, allows 
the pleadings to be amended to conform to the evi- 
dence.®® The contractor has the burden. of proving 
alleged defective work and materials set up as a 
defense.°® The rules obtaining in civil actions gen- 
erally®! are applicable in determining the sufficiency 
of the evidence in an action of this nature.*? 

[§ 2629] dd. Judgment or Decree and Costs. Sub- 
ject to the limitations hereinafter mentioned,®* the 
court, in an action to foreclose a lien of a laborer, 
materialman, or subcontractor, for work done or ma- 
terials furnished in connection with a municipal 
improvement, will grant such relief as is appropri- 
ate.°* However, the relief granted should not extend 
beyond that prayed for in the pleadings,®® nor 

80. Mellen v. Vondor-Horst, 44 


Utah 300, 140 P.130, 
81. Ludlow Valve Mfg. Co. v. Mid- 


MUNICIPAL CORPORATIONS 


plated one contract and a common 
fund for payment, 


payment to the contractor to cover 98. 


a 3's, eee wT 


[§§ 2628-2631 


should the court incorporate in the judgment a 
provision not authorized by law.®® Under the stat- 
utes of some jurisdictions the only relief which 
can be granted in a suit of this nature is a fore- 
closure of liens,27 no personal decree of any kind. 
being permissible,®® but in other jurisdictions a 
personal judgment against the contractor may be 
rendered,®®? although the statutes do not contem- 
plate a personal judgment against anyone except 
the contractor... A defendant cannot recover affirm- 
ative relief on a purely legal claim unless the ad- 
verse parties have clearly waived their right to a 
jury trial and submitted their liability to the de- 
cision of the court.2 While interest? and costs* may 
be awarded successful lien claimants in a proper 
case, the total amount awarded, including interest 
and costs, should not exceed the amount due from 
the municipality to the contractor.» A successful 
intervening assignee will be allowed costs only from 
the filing of his answer where the suit was brought 
by a subcontractor without knowledge of the as- 
signment.© Under some statutes, costs are appor- 


tioned among claimants who are defeated, in whole 


or in part, in the litigation.’ 

[§ 2630] c. Other Persons. A person injured 
through the negligence of a contractor is not en- 
titled to a lien on funds retained by the city to 
indemnify it against possible suits for damages.® 
There is no statutory right to file a lien for moneys 
loaned to a contractor to enable him to execute a 
contract with a municipality ;° but, of course, a per- 
sonal judgment for the amount of the indebtedness 
may be recovered against the contractor.1° 

[§ 2651] E. Damages*—1, Existence of Liability 
in Genezal—a. General Rules. Where there has been 
an actus.) invasion of private property by a munici- 
pality in the construction of a public improve- 
ment, damages therefor may be recovered under 
the provisions of the constitution of the United 


97. Meurer v. Kilgus, 77 N. J. 
175, 75 A 899. “s sii 


John Agnew Co, v. Paterson 


and intended a 


dleport, 105 Misc. 328, 173 NYS 209 
[aff 193 App. Div. 923 mem, 184 NYS 
934 mem (mod on other grounds 233 
N. Y. 625 mem, 135 NE 945 mem)]; 

82. Ludlow Valve Mfg. Co. v. Mid- 
dleport, supra. 

83. Ludlow Valve Mfg. Co. v. Mid- 
dleport, supra. 

$4. Maneely v. New York, 119 
App. Div. 376, 105 NYS 976. 

85. Waterworks Equipment Co, v. 
McGovern, 96 N. J. Eq. 520, 126 A 
411; U. S. Fidelity, etc., Co. v. New- 
ark, 72 N. J. Eq. 841, 66 A 904 [aff 
74 N. J. Eq. 454, 77 A 1088]. 

86. Millville v. Corey, (N. J. Ch.) 
92 A 287 (affidavit insufficient). 

87. Somers Brick Co. v. Souder, 
71 N. J. Eq. 759, 70 A 158 [mod 70 
N. J. Eq. 388, 61 A 840]. 

8s. Ludlow Valve Mfg. Co. v, Mid- 
dleport, 105 Mise, 328, 173 NYS 209 
[aff 193 App. Div. 923 mem, 184 NYS 
934 mem (mod on other grounds 233 
N. Y. 625 mem, 1385 NE 945 mem)]. 

89. Uvalde Asphalt Pav. Co. v. 
New York, 191 N. Y. 244, 84 NE 83. 

90. Waterworks Hquipment Co. yv. 
McGovern, 96 N. J. Eq. 520, 126 A 411, 

91. See Hividence §§ 1795-1797. 

92. See cases infra this note. 

[a] Evidence held sufficient to: 
(1) Justify a finding that certain 
bonds were purchased by a particu- 
lar defendant on his own account and 
not as treasurer of a corporation. N, 
A, Williams Co. v. McCarthy, 284 Ill. 
604, 120 NE 485 [rev 209 Ill. A. 624]. 
(2) Show that the parties contem- 


metal work. American Metal Ceiling 
CO. mive New Hyde Park. Fire Dist., 
172 App. Div. 763, 158 NYS 11, 172 
App, Div. 774, 159 NYS 648 [aff 91 
Misc. 236, 154, NYS 661]. (3) War- 
rant a finding that sleeves used in 
making a “wet connection’ with a 
seventy-two-inch water main were 
suitable for the purpose and not of 
defective workmanship or material. 
Waterworks Equipment Co. 
Govern, 96 N. J. Eq. 520, 126 A 411. 

[b] Zvidence held insufficient to 

establish defective work precluding 
a recovery. Waterworks Equipment 
Co. v.. McGovern, 96 N. J. Eq. 520, 126 
A 411, 
; 93. See infra text and notes 95-98, 
94. Reinforced Concrete Pipe Co. 
v. Momence, 208 Til. A. 428; Thomp- 
son v, O'Leary. 146 La, 848, 84 S 116; 
Uvalde Asphalt Pay. Co. v. New York, 
191 N. Y. 244, 84 NE 88. 

95. Maneely v. New York, 119 App. 
Div. 376, 105 NYS 976; BH. F. Keating 
Co., Inc. v. New York, 84 Misc. 561, 
146 NYS 222. 

96. Coleman v. New York, 162 App. 
Div, 184, 147 NYS 294. 

[a] Reasons for refusal to offer 
evidence.—There is no authority in 
law for including in the judgment an 
adjudication that plaintiff refused to 
offer evidence as to certain items 
claimed by him for the reason that 
they could not be considered in such 
proceedings. Coleman v. New York, 
162 App. Div. 134, 147 NYS 294, 


v. Mc-' 


rite ee 83 N. J. Eq. 49, 89 

a 3 Ni J. Eq. 336, 

‘ 1135]. q 339, 90 
99! Uvalde Asphalt Pav. Co. vy. 
By ae were vat Noah 244, 84 NE 83; 
eDonald v. New York, 113 A i 
625, 99 NYS 122. eee 

1. Mellen v. Vondor-Horst, 44 
bee are i P 180. 

i aneely v. New. York, 119 App. 
Div. 376, 105 NYS 976. ae 

3. Hurley v. Boston, 244 Mags, 
466, 188 NE 838; Hoffman Builders 
Supply v. Stein, 96 N. J. Hq. 241, 125 
A 566. 

4. John Agnew Co. v. Paterson Bd. 
of Education, 83 N. J. Eq. 49, 89 A 
Ny ieee 83 N. J. Hq. 336, 339, 90 A 

5. Moran v, New York, 162 App. 

377, 147 NYS 259; Rockland 
Lake Trap Rock Co. v. Port Chester, 
102 App. Div. 360, 92 NYS 631° [aft 
185° N.,.¥,.) 590 »-mem,. 78 NE ATi 
mem]. 

6. U.S. Fidelity, etc.,-Co. v. New- 
ark, 76 N. J. Eq. 230, 74 A 192 [aft 
Oe J, Eq. 584, 81 A 758, 37 LRANS 
oO . 

7. Chicago First Nat. Bank y. El- 
gin, 136 Tll. A. 453. 

8. Mansfield v. New York, 15 App. 
Div. 316, 44 NYS 229 [aff 165 N. Y. 
208, 58 NE 889}. 

Indemnity bond see supra § 2558. 

9. Uvalde Asphalt Pav. Co. v. New 
York, 191 N. Y. 244, 84 NE 82. 

10. Uvalde Asphalt Pay. Co. v. 
New York, supra, 


* By Joun A. Covenny (§§ 2631-2805). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 2631-2633] 


States, and of the several states, against the taking 
of property for public use without compensation.“ 
And in some jurisdictions, under constitutional pro- 
visions providing for compensation where private 
‘property is injured or damaged, recovery may be 
had even for consequential injuries, although there 
is no taking.!* But in the absence of constitutional 
or legislative provisions a municipality is not liable 
for consequential injuries to property, resulting from 
the construction of duly authorized public improve- 
ments, where there has been no negligence or want 
of care or skill.1® Authority to assess damages 
must be expressly conferred by legislative enact- 
ment,* and will not be implied from power to make 
improvements.’> A statute authorizing a public im- 
provement, which constitutes an exercise of the po- 
lice power of the state, is not unconstitutional as 
depriving individuals of property without due proc- 
ess of law, for the reason that it does not provide 
compensation to individuals who may be inconven- 
ienced.1* However, in case the municipality fails 


11. See Eminent Domain § 139. 


Deprivation of property without 0., (Civ. 


MUNICIPAL CORPORATIONS 


Tex.—Taylor v. Houston, 
A.) 80 SW 260. 
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| to execute the work in a careful and skillful manner, 


it is lable for negligence or unskillfulness resulting 
in damage to property, where no fault of the owner 
contributes thereto,!’ and it may be liable for the 
direct injuries to private property caused by a cor- 
porate act in the nature of a trespass or nuisance.!8 
[§ 2632] b. Statutory Provisions for Award of 
Damages!®—(1) In General. Provision is fre- 
quently made by statute for the payment of dam- 
ages to persons injured by the construction of public 
improvements, and by some statutes a complete 
scheme provided both for the determination of the 
amount of such damages and for the raising of a 
fund from which they shall be paid, either by assess- 
ment upon the property benefited or otherwise.?° In 
the absence of an express provision to such effect, a 
statutory right to compensation is not contingent 
upon the existence of benefits to other property.! 
[§ 2633] (2) Validity.2?. The legislature in grant- 
ing the right to damages may make the right and 
the remedy to enforce it dependent upon any condi- 


etc., R.]enforcement of the ordinance, was 


intended only to determine whether 


due process of law see Constitu- 
tional Law § 988 et seq. 

12. See Eminent Domain § 140. 

* 18.  U. S.—Northern Transp, Co. v. 
Chicago, 99 U. S. 635, 25 L. ed. 336. 

Ark.—Simmons v. Camden, 26 Ark, 

276, 7 AmR 620, 
. Cal.—Houghton’s App., 42 Cal. 35. 
> Conn.—Durand v. Ansonia, 57 Conn. 
70, 17 A 283; Healey v. New Haven, 
47. Conn. 305: Burritt v. New Haven, 
42 moe 74." 
C.—District 
pk 381 App. 

Ga.—Macon v. ‘Daley, 2 Ga, A. 355, 
58 SE 540. 

Ind.—Kokomo v. Mahan, 100 Ind. 
242; Princeton v. Gieske, 93 Ind. 102; 
Platter v. Seymour, 86 Ind. 323; Weis 
v. Madison, 75 Ind. 241, 39 AmR 185. 

Kan:—Methodist Episcopal Church 
ape Wyandotte, 31 Kan. 721, 3 P 

Ky.—Melvin v. Central Constr. Co., 
185 Ky. 659, 215 SW 811; Pelton v. 
Hopkinsville, 8 KyL 590. 

La.—Thibodeaux v. Maggioli, 4 La. 
Ann. 73. 

Md.—Cumberland vy. Willison, 50 
Md. 188, 33 AmR 304, 

1388 Callender v. Marsh, 1 Pick. 
ee Te v. Carter, 32 Mich. 

Mo.—Wegmann y. Jefferson, 61 Mo. 
bd; Cr tae v. St. Louis, 14 Mo. 20, 55 


ae De 

Y Gooarich v. Otego, 216 N. 
ake Nia, 110 NE 162; Chase-Hibbard 
Mill. Co. v. Elmira, 207, N. Y. 460, 101 
NE 158, 47 LRANS 470; Prime v. 
Yonkers, 192 N. Y. 105, 84 NE 571; 
Atwater v. Canandaigua, 124 N. Y. 
602, 27 NE 385; 103 Park Ave. Co. v. 
Exchange Buffet Corp., 200 App. Div. 
111, 192 NYS 808; Matter of Cauld- 
well, 156 wine: Div. 661, 141 NYS 734 
{aff 209 N. Y. 588 mem, 102 NE 1100 
mem]; Peo, v. Prendergast, 150 App. 
Div. 665, 135° NYS 705; Peo. v. Still- 
ings, 134 App. Div. 480, 119 NYS 298 
{aff 200 N. Y. 525 mem, 93 NE 1128 
mem]; Steinmann v. Ormond, 120 
Misc. 845, 199 NYS 738; Linton Phar- 
macy v. McDonald, 48 Misc. 125, 96 
NYS 675. 

N. C.—Hoyle v. Hickory, 167 N. C. 
619, 83 SE. 738; Earnhardt v. Lexing- 
ton, 157 N. C. 234, 72 SE 864; Wright 
v. Wilmington, 92. N. C. 156. 

Oh.—Cincinnati v. Penny, 21 Oh. 
St. 499, 8 AmR 78. 

Or.—Giaconi v, Astoria, 60 Or. 12, 
113 P 855, 118 P 180, 37 LRANS 1150; 
Davis v. Silverton, 47 Or. 171, 82 P 
6 


of Columbia v. 


Pa.——Deer v. Sheraden Borough, 220 
Pa. 307, 69 A 814; Lang v. Punxsu- 
tawney Borough, 44 Pa. Super. 171; 
Barrett v. Minersville Borough, 38 
Pa. Super. 76, 


Utah.—Morris v. Salt Lake City, 35 
Utah 474, 101 P 873. 

Vt.—Hoyt v. North Troy, 93 Vt. 8, 
105 A 33, 

Wash.—Hieber  v. 73 
Wash, 122, 131 P 478. 

Wis.—Liermann v. Milwaukee, 132 
Wis. 628, 118 NW 65, 13 LRANS 253; 
Alexander vy. Milwaukee, 16 Wis, 
247. 

Eng.—Hast Freemantle v. Annois, 
[1902] ‘A. C.. 213. ; 

Ont.—Preston v. Camden, 14 Ont. A. 
85; Pratt v. Stratford, 14 Ont. 260; 
Adams v. Toronto, 12 ‘ont. 243. 

[a] Injury to shade trees.—(1) 
The rights of a city in making au- 
thorized public improvements in 
streets with proper care and skill are 
paramount to the interest of an 
abutting owner in trees planted in 
the street. Landry v. Lake Charles, 
125 La. 210, 51 S 120; Colston v. St. 
Joseph, 106 Mo, A. 714, 80 SW 590; 
St. Mary of the Angels Church v. 
BarrowS8, 68 Misc. 545, 124 NYS 571; 
Dayton v. Haines, 31 0. C. A. 17; 
Sparks v. Sabina, 10 OhNPNS 138; 
Gladdon v. Duncannon, 23 Pa. Co. 81; 
Morris v. Salt Lake City, 35 Utah 
474,, 101, P. 373. (2) Whether an 
improvement shall be prosecuted 
upon such plans as shall preserve 
shade trees by laying narrower pave- 
ments or placing pipes in a different 
part of the street is within the 


Spokane, 


discretion of the municipal au- 
thorities and their judgment is 
final. St. Mary of the Angels Church 


v. Barrows, supra. (3) The rights 
of the public extend to all legitimate 
street uses, and when it becomes nec- 
ssary to trim or remove a tree stand- 
ing and growing in the public street, 
whether within the driveway or upon 
the ground set apart for a sidewalk 
or footway, in order properly to 
string. the wires for electric lighting 
by the borough, the abutting owner 
of property cannot recover damages 
for the injury to the trees occasioned 
thereby. Gladdon v. Duncannon, 
supra. (4) Where there is no change 
cf grade and the injury to. or removal 
of, shade trees is required by the 
municipality for the purpose of im- 
proving the’streets at a former estab- 
lished grade, there can be no recov- 
ery. Dayton v. Haines, supra. 

[b] Removal of lateral support.— 
(1) Canfield Rubber Co. v. Leary, 99 
Conn. 40, 121 A 288. (2) On origi- 
nal grading see infra § 2644 note 75 
[b]. (8) On change of grade see 
infra § 2689. 

{c] A track elevation ordinance 
by which the city agrees to pay all 
direct, incidental, or consequential 
damages, if any there be, to adjacent 
property or business caused by the 


Vlins. v. 


the city or the railroad companies 
should pay damages legally recover- 
able on account of the work, and not 
to give the property owners any new 
rights, and does not creaté a contract 
on the part of the city to pay for 
consequential damages when the con- 
stitution gives no such right.  Chi- 
eago Flour Co. v. Chicago, 243 Ill. 
268, 90 NE 674. 

Under constitutional or statutory 
requirement of compensation for 
property taken see Eminent Domain 
§ 139 

14. Brown v. Lowell. 8 Mete. 
(Mass.) 172; Stewart v. Hoboken, 57 
ING Tae 3 Uk 31 A 278 [aff'58 N. J. 
L. 696, 36 A 1129]; Peo. v, Leonard, 
87 App. Div. 269, 34 NYS 341:°Col- 
Saratoga Springs, 70 Hun 
583, 24 NYS 234; Peo. v. New York, 
53 HowPr CN. Y.) 280. 

15. Kerrigan v. West Hoboken 

Boston, 126 


TR ge Olly ING Re ve baey ueeees 
16. See Welch v. 

Mass. 442 note; Bancroft v. Cam-, 
bridge, 126 Mass. 438 (both sustain- 
ing a statute which provided that a 
city might order the owners of lands 
to fill them to a certain grade to 
abate a nuisance, that on failure to 
comply with the order the mayor and 
aldermen might raise the grade as 
specified in the order and the expense 
might be made a lien on the land 
filled; and further that anyone dis- 
satisfied with the assessment of the 
expense of raising the grade of his 
land might give notice and the city 
should thereupon take the land, and 
in event of a disagreement as to the 
amount of damage done such amount 
should be assessed by a jury). 


17. See supra § 1731 in 43 C. J. 
18. Ind.—Platter v. Seymour, 86 
Ind. 323. 


Ky.—West Covington v. Schultz, 30 
SW 410, 660, 16 KyL 831. 

N. Y.—Moore v. Albany, 98 N. Y. 

Okl.—Norman v, £nce, 8 Okl. 412, 
58 P 6382. 

R.. I.—O’Donnell v. White, 23 R. I. 
818, 50 A 333. 

W. Va.—Yeager v. Fairmont, 44 W. 
Va, 259, 27 SE 234. 

N. S.—Chisholm v. Halifax, 29 N. 
S. 402. 


Liability for trespass or nuisance 
in Feneral see supra §§ 17383-1737 in 


43 C 

19. Change of grade see infra §§ 
2646, 2647. 

20. See statutory provisions. 

Assessment of benefits see 
§ 2806 et seq. 

21. In re Penrose Ferry Ave., 27 
Pa. Super. 341, 

22. Retroactive operation see 
fra § 2637, 


infra 


in- 


494 [44 0.5.] 


tion which it sees fit to impose.?* A property owner - 


cannot complain that the effect of a city charter is 
to deny property owners in the city damages which 
would be awarded in other cities of the state under 
a general law, where the general law was repealed 
before the improvement involved was made.?* Lia- 
bility for damages resulting from a municipal im- 
provement may be imposed upon the city by statute, 
although the improvement may be ordered directly 
by the legislature.?° 

[§ 2634] (3) Construction. Statutes providing 
compensation for injuries occasioned by publie im- 
provements, being regarded as remedial,?° are to be 
liberally construed.?* 

[§ 2635] (4) Repeal. <A statute providing for the 
compensation of ‘owners injured by improvements 
will not be repealed by implication by a subsequent 
statute relating to a similar subject matter where 
the provisions are not so inconsistent that the two 
statutes cannot stand together.?® But a general law 
intended to provide a uniform rule for the whole 
state will be deemed to repeal all former acts relat- 
ing to the same subject matter.*® 

[§ 2636] c. What Law Governs—(1) In General. 
Under a charter providing that, where a change 
of grade has been made prior to the taking effect 
of the act, the right of abutting owners to damages 
shall be governed by the law in force when the 
change was made, the right of an abutting owner 
to damages is governed by such prior laws where 
a grade has been established by user and a change 
of grade was authorized before the charter went into 
effect.2° Although a proceeding to open a street 
was authorized before the adoption of a charter, 


Pa. Super. 118; 


Peo. v. Prendergast, 150 App. 
Borough, 


23. 
Div. 665, 185 NYS 705. 
‘L legislative: 


a Delegation of 
[a] fa] 
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Maxler v. Freeport 
48 Pa. Super. 
Toronto St., 10 Pa, Dist. 349, 

Tllustrations.—(1) <A statute 


[§§ 2633-2637 


the petition for and the appointment of the com- 
missioners having been made after it went into 
effect, the action of the commissioners as to their 
general duties and the duties of the city as to 
payment for the acquisition of the land are goy- 
erned by the charter.*+ 

General law or special charter. Where a city has 
been incorporated by legislative act, and there is 
nothing to show that it has availed itself of the 
general ‘laws regulating municipal corporations and 
their classifications, it must be presumed that the 
city is governed by its special charter, and pro- 
ceedings by it to condemn private property for pub- 
he: use must conform to that charter? <A _ city 
charter conferring on the inhabitants the special 
franchise of making their own laws with regard 
to the opening and laying out of streets is, so far 
as it extends, a grant of sovereignty; and such laws, 
when in accordance with it, must prevail within the 
territorial limits of such city, to the exclusion of 
the general laws of the state, where they are re- 
pugnant.*° A provision of a city charter providing 
that the duties of commissioners authorized to be 
appointed by the state law shall be performed under 
the direction of the councilman in charge of the de- 
partment of streets and of the city attorney does 
not supersede the state law.*4 ' 

Charter or special statute. Damages may be re- 
covered under a general charter provision, although 
the improvement is not made under such provision 
but is made under a special statute where both 
the charter and special statute may be given full 
effect without conflict with each other.*> 

[§ 2637] (2) Retroactive Operation of Constitu- 
ute providing for the determination 
of damages to abutting owners re- 


sulting from a change of the grade 
of a street is not repealed or super- 


146; In re 


power.—A statute which empowers 
a board in its discretion to estimate 
and determine the damages suffered 
by owners of property, when con- 
strued as making it obligatory upon 
the board to consider and pass upon 
such claims, is not invalid as a dele- 
gation of legislative authority, al- 
though a determination of the board 
rejecting the claim thus passed upon 
is made final and conclusive by the 
statute. Peo. v. Hennessy, 206 N. Y. 
750, 100 NE 407. Compare Peo. v. 
Hennessy, 105°N. Y. 301, 307, 98 NE 
516. (where Vann, J., said: “The 
board, therefore. had power to take 
up the claims or not, in its discre- 
tion, and if it had refused, the land- 
owners would have been without 
remedy, as the discretion expressly 
given to the assessors would have 
excluded review by the courts’’). 
24. Morris v. Indianapolis, 177 
Ind, 369, 94 NE 705. AnnCas1915A 


65. 

25. Sage v. Brooklyn, 89 N. Y. 
189; Coster v. Albany, 52 Barb. 276 
[rev on other grounds 43 N.Y. 
3997. 

26. 
90 NE 455; 
Co. v. Greenville, 53 S. C. 
699. 

27. Peo. v. Stillings, 197 N. Y. 648, 
90 NE 455; McLain v. West Washing- 
ton Borough, 31 Pa. Super. 471; Paris 
Mountain Water Co. v. Greenville, 53 
S. C. 82, 30 SE 699; Knoxville v. Bar- 
ton, 128 Tenn. 177, 159 SW 837. 

28. Tanner v. Manchester, 94 
Conn. 149, 108 A 560; Torge v. Sal- 
amanca; 176 N. Y. 324, 68 NE 626; 
Rehfeldt.v. Brooklyn, 18 NYS 750 
[aff 188 N. Y. 663 mem, 34 NE 514 
mem]; Bowers v. Braddock Borough, 
172 Pa... 596,33 A 759° Seaman v. 
Washington! 172) Pa. 7467, =38) A769; 
Correll v. Mt. Jewett Borough, 49 


Peo, v. Stillings, 197 N. Y. 548, 
Paris Mountain Water 
82, 30 SE 


providing qa remedy for the individual 
citizen in the single case of changing 
or altering grades is not repealed by 
a statute providing comprehensively 
for proceedings intended to be insti- 
tuted by municipalities in all cases 
of improvements and for ascertain- 
ing in one proceeding all the damages 
suffered by all abutting owners af- 
fected by the particular improve- 
ment and assessing upon all prop- 
erties benefited the amounts of the 
benefits as a fund from which to 
pay the damages, the provisions of 
the two statutes not being so incon- 
sistent as to make it impracticable 
for them to stand together. Bowers 
v. Braddock Borough, 172 Pa. 596, 33 
A 759; Seaman v. Washington, 172 
Pa. 467, 33 A 759; Correll v. Mt. 
Jewett Borough, 49 Pa. Super. 118; 
Maxler v. Freeport Borough, 48 Pa. 
Super. 146. (2) In case the plans 
are not inconsistent it has been held 
that a special act for the improve- 
ment of specific streets, which pro- 
vides a plan for making assessments 
and awards of damages, is not re- 
pealed by a general law providing a 
general plan for the improvement of 
Streets generally. Rehfeldt v. Brook- 
lyn, 18 NYS 760 [aff 188 N. Y. 663, 
34 NE 514]. (8) A special act au- 
thorizing the selectmen of a particu- 
lar town to order the construction 
of sidewalks, making no provision 
for the assessment of damages, will 
not be construed as exempting the 
municipality from liability arising 
from changes in the grade of high- 
ways imposed upon municipalities in 
general by a general statute. Tan- 
ner v. Manchester, 94 Conn. 149, 108 
A 560. 

[b] Where there is no difficulty in 
the harmonious and concurrent work- 
ing of both statutes, a general stat- 


seded by a law providing the pro- 
cedure in such cases, when the grade 
of a street is changed by the au- 
thorities of a village. Torge vy. 
Snanee 176" N.Y. 3245°68 “NE 

29. Morris v. Indianapolis, 177 
Ind, 369, 94 NE 705, AnnCas1915A 65; 
In re Market St., 2 Pa. Dist. 385; In 
re Church St., 2 Pa. Dist. 269; Whit- 
taker v, Homestead Borough, 13 Pa. 
Carre: 

[a] A statute applying to cities of 
specified population, omitting provi- 
Sions contained in a prior general act, 
and repealing all laws within its pur- 
view and inconsistent with it, repeals 
the provisions of the prior law, Mor- 
ris v. Indianapolis, 177 Ind. 369, 94 
NE 705, AnnCas1915A 65; Hirth v. 
i ane ee 18 Ind. A, 6738, 48 NE 

na 

30. Mayer v. New York, 193 N. Y. 
5385, 86 NE 553; Triest v. New York, 
193° N. Y.,525, 86 NE 549: 

[a] A change of grade prior to 
charter taking effect not being 
shown, landowner whoehas not im- 
proved property in reliance on the 
grade established by the city cannot 
recover under charter provision mak- 
ing municipality liable only when 
improvements have been made. 
Triest v. New York, 198 N. Y. 525, 86 
NE 549, 

31. Matter of Jerome Ave. 120 
App. Div. 201, 105 NYS 315 [mod on 
other grounds 192 N. Y. 459, 85 NH 


765]. 
32. Springfield v. Whitlock, 34 Mo. 
A. 642, 
ee State v, Clarke, 25’ N. Jos LL, 
34. Napa v. Maxwell, 36 Cal, A. 
103, 2%L.P. 83,7. 
35. Paris Mountain Water Co. vy. 
Greenville, 53 S. C. 82, 30 SE 699, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tions or Statutes.*¢ A constitutional provision af- 
fording compensation for damages resulting from 
improvements may be made retroactive,?7 as may a 
statute for the same purpose, where the intent of 
the legislators is so expressed,®® and it is within 
the power of the legislature to provide for the com- 
pensation of property owners injured through the 
making of a public improvement, although provi- 
sion for compensation is not made until after the 
improvement has been made,*® or to provide for in- 
terest on awards made after the passage of the act 
for injuries previously. inflicted.4° But such a stat- 
ute, in so far as it allows an award of damages 
to one who becomes the owner of the property after 
the damage has been done, is invalid as undertaking 
to make a gift of the funds of the city.44 Where 
a statute providing for the payment of interest to 
claimants for damages does not specifically require 
that interest shall be paid upon awards made before 
its passage, it will apply only to awards made there- 
after.4? 

Vested rights. While a property owner has no 
vested right in consequential damages from local im- 
provements where such damages have not accrued,*? 
he cannot be deprived by an act of the legislature 


36. Retroactive operation of stat- 
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rights are expressly excepted from 
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of a right, given by statutory or charter provisions, 
to damages for consequential injuries, which has 
acerued prior to the passage of the statute. A 
statute, passed after a right to compensation was 
vested in the owner, giving a right to a lessee 
to damages, which did not exist before, cannot cut 
down, or take from, the right of the owner to the 
damages which had accrued prior thereto.*® And 
where a city has not proceeded regularly as pre- 
seribed by law, and for that reason becomes liable 
for consequential damages caused by an improve- 
ment, the right to such damages cannot be taken 
away by a subsequent statute,*¢ although such a 
statute may provide for a reassessment of the 
amount of benefits secured to the lot owner and 
which he should pay to the city.*7 

[§ 2638] d. Unauthorized or Illegal Improvements. 
A city cannot be liable for damages created by a 
street improvement, unless it is shown that, in some 
manner, it counseled or authorized the work or 
ratified it after it was done.4® But where an act 
is simply an exercise of the authority of municipal 
officers, mere approval of the wrong is usually held 
sufficient.49 Where the making of an improvement 
is not authorized either by statute or charter or as 


constructing a curb and gutter on 
both sides ‘thereof, authority was 


utes generally see Statutes [36 Cyc 
1201 et seq]. 

387. Chicago v. Rumsey, 87 Ill. 348. 

38. In re Andersen, 178 N. Y. 416, 
70 NE 921; Beck v. Bethlehem, 2 Pa. 
Co. 511; Fegley v. Easton, 2 Pa. Co. 
505. Compare Craft v. South Ches- 
ter, 2 Pa, Co. 508 (holding. where the 
right to compensation was conferred 
by a constitutional provision, that a 
statute providing a remedy for such 
right was not retroactive farther 
than to the date of the adoption of 
the constitution). 

39. In re Borup, 182 N. Y. 222, 74 
NE 838, 108 AmSR 796. 

[a] Not a gift of public funds.— 
Such a statute founded in justice 
and supported by a moral obligation 
does not conflict with a provision of 
the constitution, prohibiting a gift of 
money belonging to a municipal cor- 
poration. Peo. v. Hennessy, 205 N. 
Y. 301, 98 NE 516; Peo. v. Prender- 
gast, 202 N, Y. 188,795 NH -715; In 
re Borup, 182 N. Y. 222, 74 NE 838, 
108 AmSR 796: 

40. Peo. v. Prendergast, 202 N. Y. 
188, 95 NE 715. 

41. Peo. v. Stillings, 134 App. Div. 
480, 119 NYS 298 [aff 200 N. Y. 525 
mem, 93 NE 1128 mem]. 

42. Matter of Cauldwell, 156 App. 
Div. 661, 141 NYS 734 [aff 209 N. Y. 
538 mem, 102 NE 1100 mem], 

43. Lawton v. New Rochelle, 123 
App. Div. 832, 108 NYS 583 [aff 193 
N. Y. 656 mem, 87 NE 1121 mem, 
and rev 51 Misc. 184, 100 NYS 771]. 

[a] Rule applied.—The fact that 

at the time an owner conveyed land 
to the municipality for a street, stat- 
utes then in force gave abutting own- 
ers the right to’ compensation for 
consequential damages does not give 
a vested right which is immune 
from subsequent legislative act nor 
does it constitute gq contract that the 
municipality will pay damages in 
ease of a subsequent change of 
grade. Lawton v. New Rochelle, 123 
App. Div. 832, 108 NYS 583 [aff 193 
N. Y. 656 mem, 87 NE 1121 mem, and 
rev 51 Misc, 184, 100 NYS 771]. 
. 44 Ettor v. Tacoma, 228 U. S. 
148,33 SCt) 428)570° L.. ed... 7738; 103 
Park Ave. Co. v. Exchange Buffet 
Corp., 200 App. Div. 111, 192 NYS 
808 


[a] Saving clause.—Rights' to 
damages which have previously ac- 
erued are not taken away by the 
adoption of an amended charter pre- 
“scribing the mode by which damages 
are to be ascertained, where existing 


the operation of the charter. Mc- 
Carthy v. St. Paul, 22 Minn. 527. 
i. wk igs hy Ave. Co. us Exchange 

uffe orp., 200 App, Di¥V. 111, 192 
NYS 808. y Berne 

[a] Statute applicable only to 
lessee of entire premises.—Greater 
New York Charter, providing for 
damages to a lessee of property 
on change of street grade, applies 
only to a lessee of the entire prem- 
ises, when the right of possession 
thereof for a period of more than 
three years is vested in the lessee, 
and the right of the owner is in the 
reversion after the expiration of the 
lease, j7/ 103). Park? Ave.“ Gow V.0.Ex- 
change Buffet Corp., 200 App. Div. 
111, 192 NYS,808. 

46. Haubner v. Milwaukee, 124 
Wis. 153, 101 NW 930, 102 NW 578. 

47. Haubner v., Milwaukee, supra. 

Reassessment generally see infra 
2M LT 3 B38 0) 

48. Iowa.—Brown v. Webster 
City, 115 Iowa 511, 88 NW 1070. 

Minn.—Wallenberg v. Minneapolis, 
111 Minn. 471, 127 NW 422, 856, 20 
AnnCas 873. 

Mo.—Ketchum vy. Monett, 205 Mo. 
A. 670, 226 SW 976. 

N. Y¥.—Matter of Leonard St,, 176 
App. Div. 25, 162 NYS 285. 

Oh.—Hurst v. Akron, 23 Oh. Cir. 
Ct. N. S. 591. 

Pa.—Marcoz v. Wilmerding Bor- 
ough, 37 Pa. Super. 185. 

Tex.—Dallas v. Beeman, 23 Tex. 
Civ. A. 315, 55) SW 762, 

See Baltimore v. Musgrave, 48 Md. 
272, 30 AmR 458 (holding that a 
municipal corporation is not liable 
for damages occasioned by the acts 
of its agents, unless it manifestly 
appears that the agent is acting 
within the scope of his authority, or 
is held out as having authority to 
do the act, or is employed in his 
capacity as a public agent to make 
the declaration or representation for 
the municipality). 

[a] Facts held to show authoriza- 
tion.— (1) Where a ditch was actually 
cut by the street force of a city, 
acting under instructions from a 
city engineer and the street com- 
mittee of the city council, it was 
held sufficient to show that the cut- 
ting of the ditch was authorized by 
the city. Dallas v, Beeman, 23 Tex. 
Civ. A. 315, 55 SW 762, (2) Where a 
city passed a resolution with the 
same formality as an _ ordinance, 
wherein the city declared it neces- 
sary to improve a certain street by 


thereby given to construct a eurb 
and gutter on a grade higher than 
the natural surface, where the city 
by a prior ordinance had provided 
that the grades of streets made by 
a civil engineer were adopted, and 
that all sidewalks and construction 
should be in conformity therewith. 
and the plans of such engineer for 
the street in question were above 
the natural grade, and hence the city 
could not defend action for damages 
to abutting owner resulting from the 
change in grade on the claim that 
the improvement. was without its 
authority. Ketchum v. Monett, 205 
Mo. A. 670, 226 SW 976. 

[b] Contract construed as an 
ordinance authorizing work.—(1) A 
lawful contract between a borough 
and a street railway company, whieh 
necessarily results in a change of 
grade of a highway, must be con- 
strued as an ordinance of the bor- 
ough providing for such change. and 
the change itself is a municipal im- 
provement, rendering the : borough 
liable in damages for injuries to 
abutting property resulting there- 
from, Marecoz v. Wilmerding Bor- 
ough, 37 Pa. Super. 185. (2) A reso- 
lution of the village trustees, award- 
ing a contract which required paving 
to be laid in accordance with new 
grade lines established by engineer, 
was equivalent to a formal resolu- 
tion or ordinance requiring the work 
to be done and authorized the change 
in grade, so as to entitle property 
owners to recover damages. Matter 
of Leonard St., 176 App. Div, 25, 162 
NYS 285. 

[c] The grading of a street by 
the street commissioner under the 


direction of the engineering depart- _ 


ment, pursuant to a resolution of the 
city council ordering the construc- 
tion of sidewalks on a grade to be 
given by the city engineer and paid 
for with municipal funds, is the act 
of the municipality for which it 
must stand the consequences. Wal- 
lenberg v. Minneapolis, 111 Minn. 471, 
127 NW 422, 850, 20 AnnCas 873. 
[ad] Rule applied.—Only damages 
which would result from the im- 
provement as actually authorized by 
the council can be considered. Hurst 
vy. Akron, 23 Oh..Cir. Ct. N. S, 591, 
49. Brown v. Webster City, 115 
Iowa 511, 88 NW 1070 (holding, in an 
action for excavating a street, with- 
out following the statute as to the 
establishment of grades, evidence 
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an incident to the exercise of the corporate rights or 
performance of the corporate duties of the munici- 
pality, the municipality is not liable in damages.®° 
But a municipal corporation is liable for the re- 
sulting damages where it acts unlawfully in the ex- 
ercise “of a power which it possesses.®* Where there 
is power to pass an ordinance or undertake an 
improvement, an irregular or defective exercise of 
the power is not a protection to the city.5? 

Statutes which have reference to the recovery of 
damages for a lawful taking or injury of property 
and provide a method for the ascertainment of 
damages do not apply where the proceedings for the 
making of the improvement are unlawful.®? 

A municipal corporation is not to be deemed a 
trespasser and liable as such when the improvement 
of a street is ordered pursuant to an accepted plan 
and by a duly enacted ordinance, because there is 
some defect in the manner of awarding and evidenc- 
ing the contract.54 

An improvement district, constituting a quasi- 
governmental. agency, is not liable for damages to 
abutting owners in the grading of streets, even 
though its officers, servants, and agents violate the 
law by doing the work contrary to the grade fixed 
by the city ordinances.®® 

Adoption of contract. A city annexing a certain 
locality pending the execution of a contract between 
a railroad company and county commissioners, al- 
though not bound to act upon and continue with the 
contract, may adopt it as a measure of the relative 
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[8§ 2638-2640 


municipal improvement subject to payment of dam- 
ages to abutting owners.*® 

[§ 2639] e. “Estoppel of Municipality To Deny 
Authority or Allege Irregularity. Where the au- 
thorities of a city construct an improvement and 
a right of action accrues to property owners, the 
city may not defeat recovery by setting up defects 
and irregularities in its proceedings." 

[§ 2640] f. Agreements as to Damages. Acting 
within its powers, the council may make binding 
agreements for compensating property owners for 
injuries resulting from public works.°? A munici- 
pality will not be bound by an unauthorized promise 
of its agents to compensate property owners for 
damages arising from the construction of an im-. 
provement ;5® and where, to facilitate the extension | 
of a street, repairs are made on a building by a 
municipal agent in pursuance of an unauthorized 
agreement, the municipality will not be liable in 
damages for the fall of the building through the 
unskillfulness of such agent.®° A liability for a 
particular element of damages, which did not pre- 
viously exist, will not be imposed by the contract 
of a city with a railroad in respect of an elevation 
of its tracks that the city should pay all damages.*+ 
A mere permission granted by a municipality to a 
private corporation to use its streets for certain 
purposes does not constitute a contract so as to 
make the municipality liable for damages in case 
a loss should result to the private corporation by 
reason of the installation of a rival system.®* But a 


rights of the city and the railroad, 


that the street commissioner did the 
' work according to a grade fixed by 
a surveyor employed by the city, 
under the directions of the chairman 
of the committee on streets, and that 
the city paid the commissioner, the 
surveyor, and others during’ the 
work, that the street commissioner 
made monthly reports to the council, 
and that grade stakes were set with 
the aid of the chairman and other 
members of the street committee and 
of the council, and that nearly all 
the members of the council saw the 
work while it was being done, was 
sufficient to establish defendant’s 
connection with the wrong done, al- 
though it was shown that the acts 
were done in the first instance with- 
out express authority). 

50. Loyd v. Columbus, 90 Ga. 20, 
15 SE 818; Pinkerton v. Randolph, 
200 Mass. 24, 85 NE 892; Lemon v. 
Newton, 134 Mass. 476; Duckworth 
v. Springfield, 194 Mo. A, 51, 184 SW 
476; McQuarter v. St. Joseph, 134 
Mo, A. 640, 114 SW 1140. Compare 
In re Shawmont Ave., 5 Pa. Dist. 
190, 18 Pa. Co. 28 (holding that it 
was unnecessary to decide whether 
a municipality is liable for damages 
caused by a change of grade of a 
street, made by its officers and engi- 
neers without authority of law where 
proceedings were brought under a 
statute applicable to improvements 
lawfully made as the only remedy 
for damages resulting from an un- 
authorized improvement would be at 
common law). 

[a] Improvement on property 
owned by federal government.—Un- 
der the charter powers as to streets 
of the city of Springfield, and giving 
it power to open, improve, and control 
streets, avenues, and alleys, where 
the city, under ‘license revocable at 
will, from the secretary of war, re- 
graded the sidewalks of an avenue 
within its limits which was owned by 
the federal government, running to a 
national cemetery, the city was not 
liable for damages occasioned a prop- 
erty owner by such regrading, as its 


and as a proper | provision in an 


act was ultra vires, its charter 
powers being limited to public 
streets and avenues of the city, 


while, where a city makes improve- 
ments beyond its authority and goes 
outside of its corporate limits or on 
private property or when there is no 
valid ordinance authorizing it, it is 
not liable for damages arising there- 
from. Duckworth v. Springfield, 194 
Mo, A. 51, 184 SW 476 

Ultra vires acts as imposing lia- 
bility for tort tue Gis see supra 
§ 1711 in 43 C. 

515° Ind, pee v. Evans, 36 Ind. 
90, 10 AmR 12. 

Iowa.—Millard v. Webster City, 113 
Iowa 220, 84 NW 1044; Richardson 
v. Webster City, 111: Iowa 427, 82 


NW 920 
132 Mo. A. 


Mo.—Faust v. Pope, 
287, 111 SW 878. 

N. Y.—Friel v. New York, 150 App. 
Div. 317, 184 NYS 1025 [aff 208 N. 
Y. 555 mem, 101 NE 1103 mem]; Mott 
v. New York, 2 Hilt. 358. 

Meyda v. Belvin, 88 Va. 985, 14 


SE 843. 

Wis.—Haubner v, Milwaukee, 124 
Wis. 158,.101 NW 9380, 102 NW 578; 
Dore v. Milwaukee, 42 Wis. 108; 
Crossett v. Janesville, 28 Wis. 420. 

Ont.—St. George’s Church v. Grey, 
21/U. -C.. Q., BY 2656; 

See Hildreth v. Lowell, 11 Gray 
(Mass.) 345 (holding proceedings not 
unlawful). 

Change of grade see infra § 2645. 


52. Chicago vy. Spoor, 190 Ill. 340, 
60 NE 540. 
53. In re Shawmont Ave., 5 Pa. 


Dist. 190. But see Dore v. Milwau- 
kee, 42 Wis. 108 (holding that dam- 
ages for an unauthorized action 
might be recovered in an ordinary 
civil action, although a statute af- 
fording compensation for injuries re- 
sulting from improvements provides 
a specific means for their recovery). 

54. Aurora yv, Fox, 78 Ind. 1. 

55. WHickhoff v. Argenta St. Impr. 
No. 11, 120 Ark. 212, 179 SW 
56.. Ettor v. Tacoma, 77 Wash. 


ordinance renewing the franchise 


267, 137 P 820. 

57. D. C.—Cahill. v.. District of 
Columbia, 10 D. C. 419, 

Mass.—Saunders v. Lowell, 131 
Mass. 387; Haskell v. Bristol County, 
9 Gray 341. 

Mo.—Hunt v. Boonville, 65 Mo. 620, 
27 AmR 299; Schumacher v. St. 
Louis, 3 Mo. A, 297. 

Nebr. — Omaha Second Cong, 
Church Soc, v. Omaha, 35 Nebr. 103, 
52 NW 829. 

Wash.—Ettor v. Tacoma, 77 Wash. 
267, 1387 P 820; Kincaid v. ‘Seattle, 74 
Wash. 617, 134 P 504, 185 P 820 

Wis. —Church Vv. Milwaukee, 31 
Wis. 512. 

58. Foster v. Boston, 22 Pick. 
(Mass.) 33; Bismarck Water Supply 
Co, v. Bismarck, 23 N. D. 352. 137 NW 
34; Chisholm v, Halifax, 29 N. S, 402. 

[a] A unilateral contract offering 
to the city favorable terms as to 
land damages may be considered by 
the board charged with the duty of 
dealing with such matters, and may 
be accepted and made binding by per- 
formance of that which is referred 
to in it as its consideration. Aspin- 
wall v. Boston, 191 Mass, 441, 78 NE 
103 [cit Bartlett v. Boston, 182 Mass, 
460, 65 NE 827; Atkinson vy. Newton, 
169 Mass. 240, 47 NE 1029; Bell v. 
Boston, 101 Mass. 506; Boston v. 
Simmons, 9 Cush, (Mass.) 373; Crock- 
et Vv. Boston, 5. Cush. (Mass.) 182; 


White v. Norfolk County, 2 Cush, 
(Mass.) 361]. 
59. Griggs v. Foote, 4 £4Allen 


(Mass.) 195; Nashville v. Sutherland, 
92 Tenn. 335, 21 SW 674, 36 AmSR 
88; 19 LRA 619. 
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60. Sceery  v. 
Mass. 512. 

61. Lord v. Chicago, 274 Ill. 313, 
113. NH 597; Otis. El. Co. v. Chicago, 
263 Ill. 419, 105 NE 338, 52 LRANS 
192; Chicago Flour Co. yv, Chicago, 
243 Ill. 268, 90 NE 674, 

62. Olyphant Sewage Drain. Co. v. 
Olyphant Borough, 211 Pa. 526, 61 A 
72 (holding that, where a_ sewer 
company had been permitted to con- 
struct a sewer system, the city might 


Springfield, 


For later cases, developments and changes in the law see.cumulative Annotations, same title, page and note number, 
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of a water company, and contract pursuant thereto, 
that in case of change of grade of any street the 
city shall reimburse the company for expenses in 
changing and relaying its mains and pipes neces- 
sitated by the change of grade, is valid and bind- 
ing, and not in excess of the city’s power.®? 

[§ 2641] g. Discontinuance or Abandonment of 
Improvement. If the city abandons an improvement, 
after all acts required for the taking of property 
have been performed, it will be liable to owners for 
the damages assessed ;°* but until final confirmation, 
the city may discontinue proceedings without lia- 
bility,°> except for loss caused by its wrongful acts 
or unreasonable delay.®® 

[§ 2642] 2. Kind of Improvement—a. Construc- 
tion of Improvement or Repair of Streets and Ways 
in General. In the absence of constitutional or leg- 
islative provision, an action will not, according 
to the practically universally accepted rule, lie for 
consequential damages resulting to property from 
the improvement of streets, in a careful manner, 
pursuant to legal authority,®” unless property is 
actually invaded or taken.®® It has, however, been 
held that, where the municipal authorities have so 
appropriated or improved a street or alley as to 
indicate to a prudent and careful person that no 
further exercise of the power of appropriation or 
change in the improvement of the street or alley 
would be made, they cannot further exercise it to 
. the injury of those who have acted upon the faith 
of their acts, without making compensation for such 
injury.®® 

[§ 2643] b. Alteration of Course or Width of 
Streets. Under a statute providing for compensa- 
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tion to the owners of land injuriously affected by the 
exercise of, the power to widen, alter, or divert 
streets, the owner of property abutting on a street 
of which the width available for vehicles is re- 
duced may recover damages.” But although a stat- 
ute permits the recovery of damages for the widen- 
ing or vacating of streets, damages cannot be 
assessed where there has been no physical narrow- 
ing or vacating of a part of the street, but a mere 
change of the plans of the municipality." Where 
a statute provides that the award of damages, if 
any, for widening a street shall include all damages 
due to the grade at which the street is to be 
widened, an abutter may recover damages, although 
the street is not widened to the extent provided for 
by the ordinance, in the same measure as if the en- 
tire street had actually been graded.“2 When a 
street is widened without taking land of an abutting 
owner, he is not injured so as to be entitled to com- 
pensation, although the widened part of the street 
is graded at a higher level than the old part upon 
which his property abuts.7* 

Increase of traffic. In the absence of constitu- 
tional or legislative provisions, abutting owners can- 
not recover damages for disturbance due to in- 
creased street traffic, from the widening of a public 
way, although the value of their property for resi- 
dence purposes is thereby diminished." 

[§ 2644] c. Establishment of Original Grade. In 
the absence of statutory or constitutional provision 
therefor, the ordinarily accepted rule is that there 
can be no recovery for consequential damages to 
property growing out of the original establishment 
of the grade of the street.7> But while some statutes 


afterward install a system of its own 
without becoming liable for indirect 
or consequential damages for. the re- 
duction of the earning power of the 
company’s system). 

Right to erect public plant after 
franchise to private corporation: 
For lighting sée supra § 2310. 

For water supply see supra § 2306. 

63. Bismarck Water Supply Co. 
v. Bismarck, 23 N, D. 352, 137 NW 
34. 

64. Terre Haute v. Blake, 9 Ind. 
A. 403, 36 NE 932; Duncan v. Louis- 
ville, 8 Bush (Ky.) 98. : 

65. Shanfelter v. Baltimore, 80 
Md. 483, 31 A 439, 27 LRA 648; In re 
New York, 18 Johns. (N. Y.) 506; 
Hampton v. Com., 19 Pa. 329. 

66. Hullin v. New Orleans Second 
Municipality, 11 Rob. (La.) 97, 43 
AmD 202; Baltimore v. Black, 56 Md. 
333; Black v. Baltimore, 50 Md. 2365, 
33 AmR 320. 


67. Ala.—Montgomery v. Town- 
send, 84 Ala, 478, 4 S 780. 
Fla.—Cawthon v. De Funiak 


Springs, 88 Fla. 324, 102 S 250. 

Ida.—Nampa v. Nampa, etc., Irr. 
Dist.; 19’ Ida. 779, 115 'P 979, 981;[cit 
Cyc]. 

(eee Vernon vy. Voegler, 103 
Ind, 314; 2 NE 821; Terre Haute v. 
Turner, 36 Ind. 522; Snyder v. Rock- 
port, 6 Ind. 237; North Judson v. 
Lightcap, 41 Ind. A. 565, 84 NE 519. 

lowa.—Creal v. Keokuk, 4 Greene 
47. 

Ky.—Ewing v. Louisville, 140 Ky. 
726, 1381 SW 1016, 81 LRANS 612; 
Owensboro v. Hope, 128 Ky. 524, 108 
SW 873, 383 KyL 875, 15 LRANS 996. 

Mich.—Fuller v. Grand Rapids, 105 
Mich. 529, 68 NW 530. 

Mo.—Tate v. Missouri, etc., R. Co., 
64 Mo. 149; Wegmann vy. Jefferson, 61 
Mo. 55; Thurston v. St. Joseph, 51 
Mo. 510, 11 AmR 463. Compare 
Naschold v. Westport, 71 Mo. A. 508 
(holding that a municipality cannot 
abolish a sidewalk in front of the 
owner’s business property nor un- 
reasonably narrow such sidewalk so 


as to destroy his rights without an- 
Seine ee epamclag 
ebr.—Hilger v. Nebraska City, 97 
POU Se M49 NW 807, ¥ 
N, «—Kavanagh v,. Brooklyn, 38 
Barb. 232; Newman, vy. Bradley Con- 
puree Co., 100 Misc. 1, 164 NYS 
Okl—Mangum v. Todd, 42 Okl, 343, 
141 P 266, LRA1915A 382; Adams v. 
Oklahoma City, 20 Okl. 519, 95 P 


S70. 

Pa.—Green y. Reading, 9 Watts 
382, 36 AmD 127; Fritch v. North- 
ampton, 77 Pa. Super. 385, 

Va.—Home Bldg., ete., Co. v. Roa- 
ite 91. Va, 52, 20 SE 895, 27 LRA 
ool, 


Wash,—Schuss  v, \ Chehalis, 82 
Wash. 595, 144 P 916; Thorpe v. Spo- 
Kane, 78 Wash. 488, 189 P 221; 
Hieber v. Spokane, 73 Wash. 122, 131 
P 478; Stern y. Spokane, 73 Wash. 
118, 1381 P 476, 46 LRANS 620; Wood 
v. Tacoma, 66 Wash, 266, 119 P 859. 

Wis.—Wallich vy. Manitowoc, 57 
Wis. 9. 14 NW 812. 

[a] Benefit to railroad.—Where, 
in the absence of a statute imposing 
liability for damages, a city makes 
changes in a highway in the in- 
terests of the general public, it will 
not be liable for consequential dam- 
ages to abutting owners, although a 
railroad company greatly benefited 
by the improvement. Baltimore, etc., 
R. =Co. v.- Kane, 124 -Md....281, 92 A 
532, LRAI916C 433. 

68. Conn.—Nicholson v. New York, 
ete., R. Co., 22 Conn, 74, 56 AmD 3890. 

Il1l.—Dixon v. Allemand, 136 Ill. A. 
449, 

Md.—wWalters vy. Baltimore, etc., R. 
cos 120 Md. 644, 88 A 47, 46 LRANS 
1128. 

Minn.—Dynes v. Kilkenny, 153 
Minn. 11, 189 NW 439; Munger vy. St. 
Paul, 57 Minn. 9, 58 NW 601. 

SE ered v. Paterson, 27 N. J. 
L. 35. 

Pa.—Hobson v. Philadelphia, 150 
Pa, 595, 24 A 1048. 

Tenn.—Gray v. Knoxville, 85 Tenn. 


99, 1 SW 622. 

[a] Sidewalks.—A city cannot 
abolish the sidewalk in front of 
plaintiff's place of business or so 
unreasonably narrow such walk as 
to destroy plaintiff’s rights without 
answering therefor in damages. 
Naschold v. Westport, 71 Mo. A. 508. 

[b] Where an approach to a 
bridge over a railroad track, con- 
structed under an agreement between 
the city and the railroad company to 
abolish a grade crossing, is such an 
invasion of the rights of an abut- 
ting owner as to amount to a taking 
of his property, both the city and the 
railroad company are tort-feasors. 
and are jointly liable for the injury 
occasioned. Walters v. Baltimore, 
ete., R. Co., 120 Md. 644, 88 A 47, 46 
LRANS 1128. 

Damages for taking under consti- 
tutional provisions see Eminent Do- 
main §§ 138-157. 

69. Cincinnati v. Penny, 21 Oh. St. 
499, 8 AmR 73 

70. West Vancouver v, Ramsay, 
21 B. GC, 401, 22 DomLR_ 826, [app 
dism 53,Can. S.C. 459,°30 DomiR 
602, 10 WestWkly 1184]. 

71. In re Cresson St., 6 Pa. Dist. 
319. 

72. In re Evergreen Ave. 69 Pa. 
Super, 309; Sisters of Third Order of 
St. Francis v. Millvale Borough, 69 
Pa. Super. 302. 

73. Stiles v. Franklin, 173 N. C. 
651, 92 SH 599. 

74. Shreveport v, McClure, 132 La. 
468, 61 S 5380.. 

75. Ark—Red v. Little Rock R., 
etc., Co., 121 Ark, 71, 180 SW 220. 

Colo.—Leiper v. Denver, 36 Colo. 
110,. 85 P 849, 7 LRANS 108. 

la.—Dorman v. Jacksonville, 13 
Fla, 538, 7 AmR 253. 

Ill.— Nevins v. Peoria, 41 Ill, 502, 
89 AmD 392. 

Ind.—Keehn v. McGillicuddy, 15 
Ind. A. 580, 44 NE 554. 

Ky.—Earlington v. Newton, 215 
Ky. 445, 285 SW 196; Louisville v. 
Lausberg, 161 Ky. 361, 170 SW 962; 
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providing for damages for changes of grade have 
been construed as applicable only to changes of es- 
tablished grades,"® constitutional and statutory pro- 
visions have frequently been construed to authorize 
a recovery of damages consequential upon the estab- 
lishment in the first instance of a grade differing 
from the natural grade,’” more particularly where 
the natural surface of the street has been used as 
the grade line and improvements have been made 
with reference thereto,’* the use of the natural sur- 
face as a grade for its streets being regarded as 
the establishment of a grade conforming to that 
A city, upon a subsequent establishment 
of a grade, cannot be held responsible for damages 
occasioned by the grading of abutting property to 
a grade with the fixing of which the city had no 
legal connection and for which it had no respon- 


surface.”? 
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sibility.8° And where an owner of land abutting on | grade.8¢ 
Louisville v. Koshewa, 161 Ky. 359,, quiring the right of way, either by 
170 SW 964; Philpot v. Tompkins-| the dedicator or by the jury in 


ville, 148 Ky. 511, 146 SW 1093; Ew- 
ing v. Louisville, 140 Ky. 726, 131 
SW 1016, 31 LRANS 612; Owensboro 
v. Singleton, 111 SW 284, 33 KyL 
775; Owensboro v. Hope, 128 Ky. 524, 
108 SW 873, 338 Kyl 375, 15 LRANS 
996. Compare Louisville v. Harbin, 
61 SW 1011, 22 KyL 1865 (where it 
was said that the dedication of a 
_ street does not earry with it the 
right so to construct it as materially 
to damage the property of the dedi- 
cator or his vendee). 
Mich.—Labadie v. Ford, 185 Mich. 
402, 151 NW 1046; Wheat v. Van 


Tine, 149 Mich. 314, 112 NW_ 933; 
Detroit v. Beckman, 34 Mich. 125, 22 
AmR 507. 

Minn.—Lee v. Minneapolis, 22 
Minn. 13. 

N. Y.—Fish v. Rochester, 6 Paige 
268. 


Okl.—Mangum vy. Todd, 42 Okl. 343, 
141. P 266, LRA1915A 382; Adams v. 
Oklahoma | City, .20 Okl. 519, 95° P 
975 


Pa.—Carr v. Northern Liberties, 35 
Pa, 324, 78 AmD 342. 

R. I.—Almy v. Coggeshall, 19 R. I. 
549, 36 A 1124; Gardiner v. Johnston, 
Ga Eada 4) talenA. .8so5, Alorichy Vv. 
Providence, 12 R. I. 241; Rounds v. 
Mumford, 2 R. I. 154, 

Tex.—Allen, v. Paris, A. 
Civ..Cas. § 885. 

-Wash.—Spokane v. Ladies Benev. 
Soc., 83 Wash. 382, 145 P 443, Ann 
Casi916E 867; Best v. Chehalis, 82 
Wash. -601. 144 P 918; Schuss v. 
Chehalis, 82 Wash. 595, 144 P 916; 
Thorpe v. Spokane, 78 Wash, 488, 139 
P 221; Jones v. Gillis, 75 Wash. 688, 
135 P 627, 137 P 819; Muller v. Great 
Northern R. Co., 75 Wash. 631, 135 P 
631; Seattle v. McElwain, 75 Wash. 
375, 1384 P 1089; Rettire v. North Ya- 
kima, 75 Wash. 143, 134 P 699; Stern 
vy. Spokane, 73 Wash, 118, 131 P 476, 
46 LRANS 620; Wood v. Tacoma, 66 


Ti eres 


Wash. 266, 119 P 859; Fletcher v. 
meet ile. 43 Wash. 627, 86 P 1046, 88 
P 84 


W. Va.—Harman vy. Bluefield, 70 
W. Va. 129, 73 SE 296. ; 

Wis.—Henry v. La Crosse, 165 Wis. 
625, 162 NW 174. 

[a] Reasons for rule.—(1) A lot 
owner is not entitled to recover from 
a city for consequential damages to 
a lot adjacent to a street because of 
the original grading of the street 
when not done negligently, the street 
having been previously dedicated or 
acquired by the city for that pur- 
pose, since, where a street is dedi- 
cated or acquired by condemnation, 
it is implied that it may be graded so 
far as necessary to fit it for a high- 
way, and it will be presumed that 
the inconvenience of the owner of 
adjacent property and the injury to 
such property from the grading were 
compensated for at the time of ac- 


awarding compensation under a writ 
ad quod damnum. Owensboro v. 
Hope, 128 Ky. 524, 108 SW 8738. 33 
KyL 375, 15 LRANS 996. (2) ‘There 
is good reason for the policy that 
cities should not be liable for dam- 
ages occasioned in the first estab- 
lishment of grades. It would dis- 
courage public improvements if an 
entire section of a city were allowed 
to recover damages from the munici- 
pal government for injuries resulting 
to abutting or adjacent lots on ac- 
count of grades first established. 
Cities are built upon tracts of land 
irrespective of the existing natural 
conditions; some parts upon eleva- 
tions, others upon depressions. These 
must -.be made to subserve the de- 
mands for necessary city improve- 
ments. By no other rule or policy 
could cities reasonably be built with 
a view to the construction of streets 
for the necessary travel and the 
placing of sewerage for the preserva- 
tion of health, thereby promoting the 
public comfort and convenience.” 
Adams v, Oklahoma City, 20 Okl. 519. 
526, 95 P 975 [quot Mangum v. Todd, 
42 Okl. 343, 845, 141 P 266, LRA 
1915A 382]. 

[b] Removal of lateral support is 
not ground for recovery. Fellowes 
v. New Haven, 44 Conn. 240, 26 AmR 
447; Mitchell v. Rome, 49 Ga. 19, 15 
AmR 669; Rome vy. Omberg, 28 Ga. 
46, 73 AmD 748; Quincy v. Jones, 76 
Ill. 231, 20 AmR 243; Radcliff v. 
Brooklyn, 4 N, Y. 195, 53 AmD 857; 
Hollenbeck v. Seattle, 88 Wash. 322, 
153 P 18; Best v. Chehalis, 82 Wash. 
601, 144 P 918; Schuss y, Chehalis, 
82 Wash. 595, 144 P 916. 

Necessity of established grade see 
infra § 2661. 

Taking or damaging for public use 
generally see Eminent Domain § 153. 

76. See infra § 2661, 

77. Cal.—BHachus v. Los Angeles 
Cons. Blectric R. Co., 103 Cal. 614, 
87 P 750, 42 AmSR 149; Partridge v. 
Richmond, 86 Cal. A. 389, 172 P 166. 

Conn.—McGar v. Bristol, 71 Conn. 
652, 42 A 1000. 

Mo.—Cole v. St. Louis; 132 Mo. 633, 
384 SW 469; Smith v. St. Joseph, 122 
Mo. 648, 27 SW 844; Hickman v. Kan- 
sas City, 120 Mo, 110, 25 SW 225, 41 
AmSR 684, 283 LRA 658; Davis v. 
Missouri Pac. R. Co., 119 Mo. 180, 24 
SW 777, 41 AmSR 649; Quinn v. Co- 
lumbia, 152 Mo. A. 511, 1838 SW 663; 
Abercrombie v. Kansas City, 149 Mo. 
A. 539, 181 SW 129; Alton v. Colum- 
bia, 145 Mo. A. 182, 129 SW 980; 
Fred v. Kansas City Cable R. Co., 65 
Mo. A. 121. 

Nebr.—Stocking v. Lincoln, 93 
Nebr. 798, 142 NW 104, 46 LRANS 
107; Harvard vy. Crouch, 47 Nebr. 138, 
66 NW 276. 

Pa.—Hendricks’ App., 103 Pa. 358; 
New Brighton v. United Presb. 


ae we A 
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a newly opened street excavates to a depth below 
the grade adopted by the city, pursuant to an esti- 
mate of the probable grade made by an engineer 
previous to the adoption of the official grade, the 
owner cannot recover for injury to his property, 
caused by the establishment of the grade at a level . 
different from that estimated by the engineer.*? 
Corruption or bad faith. Where the officers of the 
city have been guilty of corruption or bad faith in 
the original establishment of a grade, it has been 
held that an abutting property owner may recover 
consequential damages.®” 
Although a city may not be liable 
for consequential damages growing out of the origi- 
nal establishment of the grade of the street,®* it may 
be liable for the damages occasioned by the negli- 
gent construction of the street upon the established 
Mere negligence in fixing the grade is not 


Church, 96 Pa. 331; Hobbs v. Shamo- 
kin Borough, 66 Pa. Super. 22; Jen- 
kins v. Shamokin Borough, 66 Pa. 
Super. 26; McCurdy v. Linesville Bor- 
ough, 25 Pa. Co. 189; Kershaw v. 
Philadelphia, 10 Pa. Co. 153; Long- 
streth v. Phoenixville, 2 Chest. Co. 86; 
Billingfelt v. Adamstown Borough, 
5 LancLRev 107. 

Tex.—Ft. Worth v. Howard. 3 Tex. 
Civ. A. 537, 22 SW 1059. i 

[a] Natural grade impracticable. 
—The owner of gq lot fronting on a 
city street, the grade of which was 
not established at the time of dedi- 
cation, is entitled to recover damages 


against the city for injury to the lot. 


in bringing the street to the official 
grade established after the acquisi- 
tion of the lot. and the owner build- 
ing thereon, although when her 
grantor dedicated the street as a pub- 
lic street he knew that its natural 
grade was so steep as to render it 
impracticable and inaccessible to 
teams and vehicles, since neithér the 
city nor such grantor could have 
known at the time of dedication, nor 
could his successor have known at 
the time of purchase, what grading 
would be necessary to make. the 
street reasonably fit for the public 
use for which it was intended. Par- 
tridge v. Richmond, 36 Cal. A. 389, 
a deo GGs } 

78. Fayetteville v. Stone, 104 Ark. 
136, 148 SW 524; Hempstead v. Salt 
Lake City, 32 Utah 261, 90 P 397; 
Ray v. Huntington, 81 W. Va. 607, 
95 SE 23, LRA1918D 931; Ruther- 
ford v. Williamson, 70 W. Va. 402, 74 
SE 682; Harman vy, Bluefield, 70 W. 
Va. 129, 73 SE 296; Blair v. Charles- 
ton, 43 W. Va. 62, 26 SE 341, 64 
AmSR 837, 85 LRA 852, 

79. Fayetteville v. Stone, 104 Ark. 
136, 148 SW 524; Harman v. Blue- 


field, 70 W. Va. 129, 73° °SHE (296. 
80. Castle v. St. Joseph, (Mo.) 
219 SW 611. 
81. Ellwood Lumber Co. v. Pitts- 


burgh, 269 Pa; 94, 112 A 19, 

[a] Recovery of damages is lim- 
ited to the difference betweén the 
value of the property before and 
after the improvement, as affected by 
the grade fixed by the city. Wi- 
wood Lumber Co, v, Pittsburgh, 269 
Pa, 094,02 SAT. 

82. Louisville v. Lausberg, 161 
Ky. 361, 170 SW 962; Louisville v. 
Koshewa, 161 Ky. 359, 170 SW 964. 

83. See supra text and note 75. 

84. Louisville v. Lausberg, 161 
Ky. 861, 170 SW 962; Louisville v. 
Koshewa, 161 Ky. 359, 170 SW 964; 
Louisville v. Sauter, 149 Ky. 721, 149 
SW 1029; Philpot v. Tompkinsville, 
148 Ky. 511, 146 SW 10938; Owens- 
boro v. Hope, 128 Ky. 524, 108 SW 
873, 33 KyL 375, 15 LRANS 996; 
Gardner v. Scranton. 11 Pa. Co. 574; 
Allbin v. Seattle, 98 Wash. 275, 167 
P 922; Lochore v. Seattle, 98 Wash. 
265, 167 P 918, 7 ALR 800. : 


——— 
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[§ 2645] d. Change of Girade of Streets—(1) In 
Although there is some authority to the 
contrary,** a municipal corporation is not, accord- 
ing to the generally accepted rule, in the absence of 
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sequential injuries occasioned an adjoining owner by 


constitutional or legislative provision, liable for con- 


[a] Injury to lateral support.— 
Mullan y. Belbin, 130 Md. 313, 100 A 
384; Harper v. Lenoir, 152 N. C. 723, 
68 SE 228; Meares v. Wilmington, 31 
N. C.. 73, 49 AmD 412; Keating v. 
Cincinnati, 38 Oh. St. 141, 43 AmR 
421 Pomroy v. Granger, 18 R.:I. 
624, 29 A 690; Clark y. Olympia, 117 
Wash. 506, 201 P 755; Allbin v. Seat- 
tle, 98 Wash. 275, 167 P 922; Lochore 
v. Seattle, 98 Wash. 265, 167 P 918, 
7 ALR 800; Smith v. Seattle, 18 
Wash. 484, 51 P 1057, 63 AmSR 910; 
Parke vy. Seattle, 5 Wash. 1, 31 P 
ea 32 P 82, 34 AmSR 839, 20 LRA 


{b] Injury to shade trees.—Dor- 
man v: Jacksonville, 13 Fla. 538, 7 
AmR 258; Langley v. Augusta, 118 
Ga. 590, 45 SE 486, 98 AmSR 133; 
Kemp vy. Des Moines, 125 Iowa 640, 
101 NW 474; Worth v. Westfield, (N. 
J.) 90 A 727; Davies v. Jagger, 197 
App. Div. 196, 188 NYS 789; Webber 
v. Salt Lake City, 40 Utah 221, 120 


P 503, 37- LRANS 1115; Morris: v. 
ear Lake City, 35 Utah 474, 101 P 
73 


85. Louisville v. Koshewa, 161 Ky. 
359, 170 SW 964. 

86. Quinby v. Cleveland, 191 Fed. 
68 (Ohio); Schimmelmann v. Lake 
Shore, etc., R. Co., 83 Oh. St. 356, 94 
NE 840, 36 LRANS 1164; Gohen Vv. 
Cleveland, 43 Oh. St. 190, "1 NE 589; 
Youngstown v. Moore, 30 Oh. St. 133; 
Cincinnati, ete., St. R. Co. v. Cum- 
minsville. 14 Oh. St. 523; Crawford 
v. Delaware, 7 Oh. St. 459. 

[a] Injury to access.—Smith v. 
Wayne County, 50 Oh. St. 628, 35 NE 
796, 40 AmSR 699; Chatfield v. Cin- 
cinnati, (GOT: Dec. (Reprint) 111, 1 
CineLBul 125. 

[b] Injury to lateral support.— 
Keating v. Cincinnati, 38 Oh, St. 141. 
43 AmR 421. 

87. U. S.—Ettor v. Tacoma, 228 
We Se 282783) SCt i428), bt Liz ed: 1733 
Smith v. Washington City, 20 How. 
135, 15 L. ed. 858; Cheever v. Shedd, 
5 F. Cas. No. 2,634, 13 Blatchf, 258. 

Ark.—Gordon. v. ‘Camden Curb, etc., 
Dist. No. 1, 172 Ark. 94, 287 Sw GOL 
Simmons v. Camden, 26 Ark. 276, 7 
AmR 620. 

Colo.—Leadville v. McDonald, 67 
Golo. -131;. 186. P7156; . Denvier—yv: 
Vernia, 8 Colo. 399, 8 Pp 656. 

Conn.—Durand v. Ansonia, 57 
Conn. 70, 17 A 283. y 

D. C.—District of Columbia v. 
Atchison, 31 App. 250. 

Fla.—Bowden v. Jacksonville, 52 
Fla. 216, 42 S 394; Selden v. Jack- 
sonville, 28 Fla. 558, 10 S 457, 29 
AmSR 278, 14 LRA 370. 

Ga.—Fuller v. Atlanta, 66 Ga. 80. 

. Ida.—Nampa v. Nampa, etc., Irr. 
Dist., 19 Ida. 779, 115 P 979, 981 [cit 
Cyc]. 

Ill.—Shawneetown v. Mason, 82 Ill. 
337, 25 AmR 321; Murphy v. Chicago, 
29 ll. 279, 81 AmD 307; Roberts v. 
Chicago, 26 Til, 249. 

Ind.—Morris v. Indianapolis, 177 
Ind. 369, 94 NE 705, AnnCas1915A 
65; Lafayette Vv. Nagle, 113 Ind, 425. 
15 NE 1; North Vernon v. Voegler, 
103 Ind. aif 2 NE 821; Aurora v. 
Fox, 78 Ind. 1; Macy v. Indianapolis, 
17 Ind. 267; Me lexE, etc., 
Johnson, 45 Ind, A. 162 
Baker v. Shoals, 6 Ind. A, 319, 33 NE 
664. 
Iowa.—Chiesa v. Des Moines, 158 
Iowa 343, 138 NW 922, 48 LRANS 
899; Collins v. Iowa Falls, 146 Iowa 
305,.125 NW 226; Walters v. Mar- 
shalltown, 145 Iowa 457, 120 NW 
1046, 26 LRANS 199; Reilly v. Ft. 
Dodge, 118 Iowa 633. 92 NW 887; 
Farmer v. Cedar Rapids, - 116 Iowa 
322, 89 NW 1105; Burlington v. Gil- 


bert, 31 Iowa 356, 7 AmR 143; Rus- 
Sell v. Burlington, 30 Iowa 262: Ellis 
v. Iowa City, 29 Iowa 229; Cole v. 
Muscatine, 14 Iowa 296. 

Kan.—Methodist Episcopal Church 
v. Wyandotte, 31 Kan, 721, 3 P 527. 

Ky. —Melvin v. Central Constr. Co., 
185 Ky. 659, 215 SW 811; Louisville 
v. Lausberg, 161 Ky. BGile 170 SW 
962; Keasy v. Louisville, 4 "Dana 154, 
29 AmD 395. 

La.—Connell v. eee etc., R. Co; 
141: La. 701,.75°S 652 

Me. — Hovey v. Mayo, 43 Me, 322. 

Md.—Baltimore, etc., ees SO 
Kahl, 124 Md. 299, 92 A 770; Balti. 
more, etc., R. Co. v. Kane, 124 Ma. 
231, 92 A 532, LRA1916C 433; 
ters v. Baltimore, ete, R. Coz 
Md. 644, 88 A 47, 46 LRANS 1128. 
1pMass-—Brown v. Lowell, 8 Metc. 

Mich.—Speck v. Wayne County, 237 
Mich. 202, 211 NW 626; Labadie v. 
ord, 185 Mich. 402, 151 NW 1046; 
Cummings v. Dixon, 139.Mich. 269. 


102 NW 751; Pontiac v. Carter, 32 
Mich. 164. 
Minn.—Abel v. Minneapolis, 68 


Minn. 89, 70 NW 851; Henderson v. 
Minneapolis, 32 Minn. 319, 20 NW 822, 

Miss.—Chidsey v. Pascagoula, 102 
Miss. 709, 59 S 879. 

Mo. —Wegmann v. Jefferson, 61 Mo. 
55; Schattner v. Kansas City, 53 Mo. 
162; Hoffman v. St, Louis, 15 Mo. 651. 

N. J.—Plum v. Morris Canal, etc., 
Co., Pm J. Eq. 256. 

N. Y.—Rigney v. New York Cent., 
Cte IRs Co: 2 TON. von, td INGEN 2216's 
Goodrich v. Otego, 216 N. ¥, 112, 110 
NE 162; Peo. v. Hennessy, 205 N. Yi 
301, 98 NE 516; In re Butfalo Grade 
Crossing Comrs., 201 N. Y. 82, 94 NH 
188; Melenbacker v. Salamanca, 1838 
N. Y, 370, 80 NE 1090; Heiser v. New 
York, 104 N. Y. 68, 9 NK 866; Uline 
v. New York Cent., etc., R. Co., 101 
N. Y. 98, 4 NE 536, 54 AmR 661; Bird- 
salliv. “Clark, 73 °ON, "Yi. (3,29 sAmR 
105; 103 Park Ave. Co. v. Exchange 
Buftet Corp., 200 App. Div. 111, 192 
NYS 808; Peo. v, Ormond, 181 App. 
Div. 242, 168 NYS 255; Peo. v. Or- 
mond, 179 App. Div..755, 167 NYS 
63; Peo. v. Ormond, 178 App: Div. 
151,-165,7NYS 179° [aff 221 N. Y. 283, 
116 NE 993]; Kehres v. New York, 
162 App. Div. 349, 147 NYS 825; Gooa. 
rich y. Otego, 160 App. Div. 349, 145 
NYS 497; Peo. v. Prendergast, 150 
App. Div. 665, 185 NYS 705; riel v. 
New York, 150 App. Div. 317, 134 
NYS 1025 [aff 208 N. Y. 555 mem, lui 
NE 1103 mem]; Matter of Baynes, 14u 
App. Div. 735, 126 NYS 132; Peo. v. 
Stillings, 136 App. Div. 438, 121 NYS 
13; Peo. v. Stillings, 134 App. Div. 
480, 119 NYS 298 Laff 200 N. Y. 525 
mem, 93 NE 1128 mem]; Sweeting v. 
Rochester, 127 App. Div. 880, 112 NYS 
225; Bernhard v. Rochester, 127 App. 
Div, 875, 112 NYS 229 [aff 194 N. Y. 
566 mem, 88 NW 1114 mem]; Stein- 
mann v. Ormond, 120 App. Div. 845, 
199 NYS 738; Matter of Perry Ave., 
118 App. Div. 874, 103 NYS 1069! 
Sauer v. New York, 90 App. Div. 36, 
85 NYS 636; Matter of Khrsam, 37 
App. Div. 272, bb NY Sx. 942, Hoy iv. 
Salamanca, 57 Misc, 81, 107 NYS 208; 
In re Grant Ave., 152 NYS 13. 

N. C.—Stiles v.. Franklin, 173 N. C, 
651, 92 SEH 599; Bennett v. Winston- 
Salem Southbound BR. COs 10) FINS +O, 
889, 87 SH 133, LURA1916D 1074; Hoyle 
v. Hickory, 167 N.C. 619; 83 SE 738; 
Wood v. Duke Land, etc., Co., 165 N. 
C. 367, 80 SH 422; Hoyle v. Hickory, 
LGAVN EC. 79; 80 SE 254; Harnhardt 
Vis Lexington, 157°N. G..234,272 SE 
864; Harper v. Lenoir, 152 N. C723, 
68 SE 228; Dorsey v. ‘Henderson, 148 
N. C. 428, 62 SH 547. 


an alteration in the grade of a street, where it acts 
under proper authority and without negligence.®* 
If, however, the city in changing a grade fails to 
proceed according to law,** or acts in an unskillful 


Okl.—Mangum y. Todd, 42 Okl. 343, 
141 P 266, LRA1915A 382. 

Or.— Davis vy. Silverton, 47 Or. 171, 
82iP 716) 

Pa.—Hoffer vy. Reading Co., 287 Pa, 
120, 134 A 415; Devlin v. Philadel- 
phia, 206 Pa, 518, 56 A 21; Allentown 
v. Kramer, 73 Pa. 406; In re Ridge 
St., 29 Pa. 391; O’Connor v. Pitts- 
burgh, 1&8 Ba; 187; Herr v. Altoona, 
31 Pa. Super. 375; In re L St., 2 Pa. 
Dist. 179; Beck Vv. Bethlehem, 2 Pa. 
Cow.bla:. 

R. I.—O’Donnell v. White, 24 R. I. 
483, 53 A 633; Almy v. Coggeshall, 19 
R. Tf. 549, 36 A 1124. 

S. C.—Stone v. Greenville, 111 S. C. 
78, 96 SE 520. 

Tenn.—Humes  v. Knoxville, 1 
Humphr. 403, 34 AmD 657. 

Utah.—Morris v. Salt Lake City, 35 
Utah 474, 101 P 373. 

Vt.—Hoyt y. North Troy, 93 Vt. 8, 
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Wash.—Schuss v. Chehalis, 82 
Wash. 595, 144 P 916; Thorpe v. 
Spokane, 78 Wash. 488, 139 P 221; 


Ettor v. Tacoma, 57 Wash, 50, 106 P 
478, 107 P 1061 [rev on other grounds 


ee S. 148, 33 SCt 428, 5% Li. ed. 
W. Va.—Jordan vy. Benwood, 42 W. 


Va, 312, 26 SE 266, 57 AmSR 859, 
36 LRA’ 519. 

Wis.—Henry v. La Crosse, 165 Wis. 
625, 162 NW 174; Walish v. Milwau- 
kee, 95 Wis. 16, 69 NW 818. 


Eng.— East Fremantle v. Annois, 
[1902] AL CG; 213. 
Ont.—Ayers v. Windsor, 14 Ont. 


682; Pratt v. Stratford, 14 Ont. 260; 
Adams v. Toronto, ce Ont. 243; Lewis 
v. Toronto, 39 U. Q. B. 343. 

[a] Removal of lateral support 
not ground for recovery. Cheever v. 
Shedd, 5 F. Cas. No. 2,634, 13 Blatchf. 
ae 0’Connor v. Pittsburgh, 18 SPs. 

{b] 
cluded in the generic ‘term 


Gutters and sidewalks are in- 


“street.” 
Gordon v. Camden Curb, ete., Dist. 
No. 1, 172 Ark. -94, 287 SW 761. 

88. Ind.—Delphi v. Evans, 36 Ind. 
901, 10 AmR 12, 

Iowa.—Brown v. Sigourney, 164 
Iowa 184, 145 NW 478; Richardson 
v. Webster City, 111 Iowa 427, 82 NW 
920; Blanden v. Ft. Dodge, 102 Iowa 
441, 71 NW 411; Iowa Diocese v. Ana- 
pores 76 Iowa 538, 41 NW 3138, 2 LRA 
606. 

N. Y.—Fuller v. Mt. Vernon, 171 N. 
Y. 247, 68 NE 964; Kehres v. New 
York, 162 App. Div. 349, 147 NYS 825; 
Friel v. New York, 150 App. Div. 317, 
124 NYS 1025; Mott: v. New York, 2 
Hilt. 358. 

Wis.—Haubner v. Milwaukee, 124 
Wis. 158, 101 NW 930, 102 NW 578; 
Meinzer v. Racine, 68 Wis. 241, 32 
NW 139; Dore v. Milwaukee, 42 Wis, 
108; Crossett v. Janesville, 28 Wis. 
420. 

Ont.—Ayers v. Windsor, 14 Ont. 
682. 

{a] Failure to pass by-law or or- 
dinance.—(1) Where a street was cut 
down without prior establishment of 
a grade or without any ordinance, 
resolution, or vote authorizing it, the 
city is liable. Richardson v. Webster 
City, 111 Iowa 427, 82 NW 920; Blan- 
den v. Ft. Dodge, 102 Iowa 441, 71 
NW 411; Iowa Diocese v. Anamosa, 
76 Iowa 588, 41 NW 3138, 2 LRA 606. 
See Brown v. Sigourney, 164 Iowa 184, 
145 NW 478 (holding that, until the 
gerade of a street is established, a 
city is liable to adjacent owners ‘for 
damages resulting from changes in 
the surface of the street, and that 
when the grade is so established, 
streets. may..be. changed in “their 
height to conform to it without creat- 
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and careless manner,®® a liability for the resulting 
damages arises; and while there is some authority 
to the effect that, where a change of grade is not 
authorized by proper legislative action, a municipal 
corporation is not liable for the acts of its officers, 
agents, or servants in changing the grade of a 


street,®® other decisions are to the effect that the 


city may be liable, although it neither authorized 
nor ratified the act in any official manner where it 
permits a street to be graded to the injury of abut- 
ting owners and to its own benefit. 

Agreement not to change grade. Where a city, 
by ordinance, pledged its faith that a grade would 
not be altered without compensation for injuries, 
it has been held liable in damages for a subsequent 
alteration.” 

[§ 2646] (2) Statutory and Constitutional Pro- 
visions®*—(a) Existence and Validity in General. 
Express provision for damages resulting from a 
change of grade is frequently made by legislative 
enactment,®* the validity of such enactments being 
recognized,®®> and a constitutional provision secur- 
ing a right to damages for injury to property, al- 
‘though there is no actual taking, is to be found in 
a number of states, and may be invoked by one 
whose property is injured by a change of grade.% 
Although the street forms a portion of a road which 
extends beyond the municipal limits and was not 
laid out by the municipal authorities, nevertheless, 
when, acting within its authority, the municipality 
changes the grade thereof, an owner of property 


MUNICIPAL CORPORATIONS [$§ 2645-2647 


Bae 


injured may be entitled to the consequential damages 


_as in the ease of other changes of grade.®” 


Charter amendments. Although the charter of a 


municipality contains no provision for the payment 


of damages to those injured by the grading of 
streets, an amendment which provides for such dam- 
ages is germane to the general purpose of the 
charter,®® and a general law is applicable, although 
the municipality may not have been liable under 
its charter previously enacted. 

[§ 2647] (b) Construction. A statute providing 
compensation for damages occasioned by a change 
of street grade will be liberally construed? so as 
not to defeat its object,? and will be construed with 
reference to other statutes? or constitutional pro- 
visions* relating to public improvements, and will 
not be given a retrospective operation in the ab- 
sence of clear expression,® although damages may be 
claimed under the provisions of an act which went 
into effect after the adoption of an ordinance estab- 
lishing a changed grade but before such change was 
actually made. The fact that the opening clause 
of a statute relates only to cases where property 
is taken in the exercise of eminent domain does not 
preclude recovery when, by a subclause, it is pro- 
vided that compensation may be had for damages 
to property injuriously affected by the exercise 
of the power of the municipality in changing the 
grade of a street.” 

A village is not included by a statute applicable 
to any ‘‘city, borough, or town corporate.’’§ 


ing liability for resulting damages). 94. See statutory provisions. Smiddy, 19 NYS 949; Matter of 
(2) In order. to justify the interfer- [a] Provisions as to “alteration” | Church of Our Lady of Mercy, 10 
énce with the grade of the street a|of streetsi—Under a statute giving | NYS 683. 


by-law therefor is necessary; and in 
the absence of such by-law the mu- 
nicipality is liable, by action, for the 
‘damage sustained. Ayers v. Wind- 
sor, 14 Ont. 682. 
. [bb]. Shade trees.—Where a city 
has acted unlawfully in changing a 
grade, it may be liable for a result- 
ing injury to, or destruction of, shade 
trees. Richardson v. Webster City, 
111 Iowa 427, 82 NW 920. 

89. See supra § 1731 in 43 C. J. 

90.. Thompson v. Boonville, 61 Mo. 
282; Gardner yv. St. Joseph, 96 Mo, A. 
657, 71 SW. 638; Beatty v. St. Joseph, 
57 Mo. A. 251; Johnson v. Granville, 
36.N. D.°91, 161, NW 721; Hicks v. 
Williamsport, 235 Pa. 509, 84 A 435; 
Jenkins v. Minersville Borough, 44 
Pa. Super. 423.;. See Rutherford. v. 
Williamson, 70 Va. 402, 74 SE 
682 (holding a'municipality not re- 
sponsible for the unauthorized act of 
its mayor employing an engineer to 
fix a grade and directing an abutting 
owner to lay a sidewalk according to 
such grade). But see cases supra 
note 88 [a]. 

fa] Ratification.—A borough hav- 
ing delegated authority to its officers 
to construct paving provided for in 
an ordinance according to. specifica- 
tions cannot escape liability after the 
work showing a change of grade has 
been accepted by the borough, since 
such an acceptance is a ratification 
of the acts of those authorized. Jen- 
kins vy. Shamokin Borough, 66 Pa. 
Super. 26; Hobbs v. Shamokin Bor- 
ough, 66 Pa. Super. 22. 


Liability for St doge see supra 
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91. Knoxville v. Harth, 105 Tenn. 
436, 58 SW 650, 80 AmSR 901. See 
Dixon v. Allemand, 136 Ill. A. 449 
(holding that the presumption is that 
the work is done by the authority of 


the city). ‘ 

92. Goodall v, Milwaukee, 5 Wis. 
32. 

93. eRe ements generally see 
supra § 2632, 


municipalities the authority to lay 
out, open, close, and widen streets, or 
otherwise alter those in use, provided 
that they shall first pay damages, a 
city is liable for damages resulting 
to abutting property from a change 
of grade of the street. Stone v. 
Greenville, 111 S. C. 78, 96 SE 520; 
Paris Mountain Water Co. v. Green- 
ville, 53 S. C. 82, 30 SE 699. 

[b] Provision for street opening. 
—The “intended regulation’ of a 
street, for which a charter provision 
authorizes commissioners of estimate 
in a street opening proceeding to 
make.awards of damages, is one to be 
made in connection with the opening, 
and does not apply to a change of 
grade wholly independent of the 
street opening proceedings, whether 
or not the actual grading is completed 
before commencement of such pro- 
ceedings. In re Thirteenth Ave., 77 
Mise. 479, 187 NYS 7. 

95. Corning v. O’Neill, 180 App. 
Div. 454,167 NYS 743 [aff 227 N. Y. 
625 mem, 125 NE 914 mem]; Bern- 
hard v. Rochester, 127 App. Div. 875, 
112 NYS 229 [aff 194 N. Y. 566 mem, 
88 NE 1114 mem]. 

fa] The municipality cannot ques- 
tion the constitutionality of provision 
of statute under which it proceeds.— 
A village which changes a_ street 
grade under the authority of a stat- 
ute may not question the constitu- 
tionality of the provision therein for 
appraisal of damages by commission- 
ers instead of in a court, or of the 
provision therein involving the use 
of the taxing power to pay the dam- 
ages. Comesky v. Suffern, 83 App. 
Div. 137, 81 NYS 1049 [rev on other 
grounds 179 N. Y. 3938, 72. NE 320). 

96. See Eminent Domain 20 C. J. 
p 501 et seq. f 

97. McLain v. West Washington 
Borough, 81 Pa. Super. 471, 

98. Sligh v. Grand Rapids, 84 
Mich, 497, 47 NW 1093. 

99. Sligh v. Grand Rapids, supra; 
Peo. v. Green, 64 N. Y. 606; In re 


1. Knoxville v. Harth, 105 Tenn. 
ra eH sey be 80 AmSR 901. 
- atter of Greer, 39 App. 4 
hy tear RSS 938. Pe saute 
a orge v. Salamanca, 176° N. Y. 
324, 68 NE 626; Peo. vy. Stillings, 131 
App. Div. 647, 116 NYS 138 [rev on 
Nh ieee 197 N. Y. 548 mem, 90 
> In re Allen’s L 
414, 22 A 673, Bai tat 
[a] Wlustration—Act Febr. 2, 1854 
§ 27, known as “Consolidation Act 
of the City of Philadelphia,” provid- 
ing for damages in case of any alter- 
ation that may be made of the street 
grades of any portion of a city does 
not apply to alterations of grades 
ao ere se after its adop- 
ion. nre en’s Lane, 1 . 414 
ee 43 Pa. 414, 
4 Murphy v. Washington Co 
17 Pa. Dist. 323. rh at ance 
[a] Property taken, used, or ap- 
propriated.—A statute providing for 
the determination of damages for 
property taken, used, or appropriated 
when construed with a constitutional 
provision providing for damages sus- 
tained by reason of the taking, injur- 
ing, or destroying of such property, 
7 de a consequential damages. 
urphy v. Washington 
Pa. Dist. 323. : pe ae py 
5. In re Andersen, 178 N. Y. 416, 
70 NE 921; Crane v. Craig, 193 App. 
Div. 791, 184 NYS 740; Matter of 
Cauldwell, 156 App, Div. 661, 141 NYS 
734 [aff 209 N. Y. 588 mem, 102 NE 
1100 mem]; Folkenson vy. Easton Bor- 
ough, 116 Pa. 523, 8 A 869. 
Retroactive operation of statutes 
generally see supra § 2637. 
6. Bloomington y. Pollock, 141 Tl. 
346, 31 NE 146 [aff 38 Ill. A. 133]; 
ae Louis v. Lang, 131 Mo. 412, 33 SW 


‘What law governs generally see 
supra § 2636. 
7. New Westminster 
Yencoures 14°B. Gr 436, 
8. ellis v. Flemington, 69 N. J. 
L. 349, 55 A 300. date 


Bishop v. 
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- §§ 2648-2651] 


~ [§ 2648] (c) Conditions. The legislature may 
make the right to recover damages dependent on 


prescribed conditions,® without regard to their rea- 


sonableness.1° One asserting a right to damages 
from a change of grade must bring himself clearly 
within the terms of the statute affording such 
right.11. One damaged by change of street grade 
is entitled to redress under a provision permit- 
ting compensation therefor, although there was no 
assessment for the improvement, as contemplated 
by the statute,!2 or although the change was made 
without asesssing any part of the costs against such 
abutting property.** : 

[§ 2649] (d) Repeal. A special act providing for 
damages is not repealed by a subsequent improve- 
ment statute in which no provision for damages is 


made.*+ : 
[§ 2650] (e) Exemption of Particular Territory 
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’ 
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vides that the owner of any lot injured by the alter- 


_ ation of a grade shall be entitled to compensation, 


the city cannot be authorized by a special act. to. 
change the grade of streets within a district of its 
territory without compensation for consequential 
injuries.+® ‘ 

[§ 2651] (3) What Constitutes Change of Grade— 
(a) In General. To constitute a change of grade, 
there must be some definite action or at least some 
definite acquiescence fixing a new. grade to which 
the street is either to be raised or lowered,!® and 
it has frequently‘been stated that to impose lability 
there must have been an actual physical change of 
erade.1? An act providing for compensation for in- 
jury resulting from a change of street grade will 
inelude a change in the grade of a sidewalk;!8 and 
liability will attach under such an act whether the 
entire width of the street or only a part thereof 


from Operation. 


9. Peo. v. Ormond, 179 App. Div. 
755, 167 NYS 68; Peo. v. Prendergast, 
150 App. Div. 665, 135 NYS 1705; 
Comesky v. Suffern, 83 App. Div. 137, 
81 NYS 1049 [rev on other grounds 
179 N. Y. 393, 72 NE 320]. : 

10. Peo. v. Ormond, 179 App. Div. 
755, 167 NYS 63. 

11. Conn.—Gorham v. New Haven, 
76 Conn. 700, 58 A 1. 

Mass.—Underwood_ v. Worcester, 
177 Mass. 173, 58 NE 589; Callender 
v. Marsh, 1 Pick. 418. ‘ 

N. Y.—Peo. v. Prendergast, 150 App. 
Div. 665, 135 NYS 705; Peo. v. Sand- 
rock Realty Co., 149 App. Div. 651, 
134 NYS 427; Peo. v. Hennessy, 74 
Mise. 166, 134 NYS 145. Compare 
Peo. v. Stillings, 197 N. Y. 548, 90 
NE 455 (holding that, where all own- 
ers of land in certain wards of the 
eities were given the right to recover 
any damages sustained by. reason of 
any change of grade made in con- 
formity with the provisions of cer- 
tain enumerated statutes, the right 
given was remedial and should be 
liberally construed, and that a prop- 
erty owner might recover, although 
the particular statute under which 
the change of grade was made was 
not enumerated in the statute creat- 
ing the liability). 

Pa.—In re Allen’s Lane, 143 Pa. 
414, 22 A 6738; In re Diller, 20 .Ba, 
Dist. 103, 37 Pa. Co. 545; In re Metz- 
fer St. ov \PaiCo. 545. ’ 

Wis.—Walish v. Milwaukee, 95 Wis. 
16, 69 NW 818. 

[a] Necessity of actual grading.— 
Under a statute providing that, where 
the grade of a street should there- 
after be established and the street 
should have been actually graded, the 
owner of any lot damaged by a sub- 
sequent alteration of grade should 
be entitled to compensation, it was 
necessary that the street be actually 
graded to the established grade to 
entitle the owner to compensation, 
Walish v. Milwaukee, 95 Wis. 16, 69 
NW 818. 

[b] Land taken for highway but 
not improved.—A statute, providing 
that when the owner of land adjoin- 
ing a public highway shall sustain 
special damages to his property by 
reason of any change in the grade 
of such highway he shall be entitled 
to recover special damages, contem- 
plates a change of the grade of a 
highway which had been previously 
worked and used as such, and did not 
include g mere tract of land taken 
for highway purposes, but not im- 
proved. Gorham v. New Haven, 76 
Conn. 700, 58 A 1. 

[c] Where defendant built a pri- 
vate railway track on a public high- 
way with the consent of the town se- 
lectmen, without making any altera- 
tion in the grade, an adjoining land- 
owner was not entitled to damages 
under a statute providing that an 
owner of land adjoining a highway 


Where the charter of a city pro- 


is graded.!® 


shall be entitled to damages by rea- 
son of any change of grade in re- 
pairing such highway, and a statute 
declaring that, if damages are sus- 
tained by any person by alteration of 


a highway, he shall receive such com- 


pensation as the selectmen shall de- 
termine. White v, Blanchard Bros. 
eRe Co., 178 Mass. 363, 59 NE 

12. Peo. v. Seaman, 168 App. Div. 
67, 153 NYS 740 [aff 216 N. Y. 649 
mem, 110 NE 1047 mem]. 

13. Filer, etc., Co. v. Milwaukee, 
146 Wis. 221, 131 NW 345. 

14. Peo. v. Green, 64 N. Y. 606; 
In re Smiddy, 19 NYS 949; Seaman v. 
Washington, 172 Pa. 467, 33 A 756; 
Haubner v. Milwaukee, 124 Wis. 153, 
101‘NW 930, 102 NW 578. 

Implied repeal see supra § 2635. 

15. Anderton v. Milwaukee, 82 
Wis. 279, 52 NW 95, 15 LRA 830 
(such a statute was violative of the 
constitution of the United States in 
denying the lot owners in the specific 
district the equal. protection of the 
laws). 

16. Whitmore v. Tarrytown, 137 
N. Y. 409, 33 NE 489. 

[a] Illustrations.—(1) Within the 
meaning of such statute the grade of 
a street is not changed or altered, 
where the street commissioner of a 
village goes to a street and from 
time to time takes a few loads of 
earth from one place and deposits it 
in another, or, for the purpose of re- 
pairing and improving a street, cuts 
it down in one place and raises it 
in another, or digs out earth on the 
sides of the street for the purpose 
of widening the traveled bed thereof 
or by all these acts. Whitmore v 
Tarrytown, 137 N. Y. 409, 33 NE 489. 
(2) Nor is it altered or changed by 
subsequently cutting down an em- 
bankment on either side of the street 
for the purpose of making the whole 
street conform to the grade thus es- 
tablished. -Whitmore vy. Tarrytown, 
supra, 

17. Conn.—Tanner v. Manchester, 
94 Conn. 149, 108 A 560. 

Iowa.—Vilas v. Chicago, etc., R. 
Co., 179 Iowa 1244, 162 NW _ 795; 
Hempstead v. Des Moines, 63 Iowa 
36, 18 NW 676. But see Conklin v. 
Keokuk, 73 Iowa 343, 85 NW 444 (to 
the effect that the right to damages 
accrues from the time the city ac- 
quires the right to do the act which 
will oecasion the injury and fully 
determines to exercise it). 

Minn.—McCarthy v. St. Paul, 22 
Minn. 527. 

Nebr.—Hilger v. Nebraska City, 97 
Nebr. 268, 149 NW 807. 

N, Y.—Whitmore y. Tarrytown, 137 
N. Y. 409, 38 NE 489; Gas Engine, 
etc., Co. v. New York, 166 App. Div. 
297, 151 NYS 310 [aff 218 N. Y. 661 
mem, .113 NE 1056 mem]; Peo. v. 
Pickens 149 App. Div. 676, 134 NYS 
402. 


And the rule applies in a jurisdiction 


Pa.—Hirsch v. North Braddock, 252 
Pa. 22, 97 A 113; In re Carlisle St., 
55 Pa. Super, 223; Jenkins v. Miners- 
ville Borough, 44 Pa. Super. 423; Mc- 
Curdy v. Linesville Borough, 10 Pa. 
Dist. 546; Rankin v, Pittsburgh, 7 
Pa. Dist. 489; In re L Street, 2 Pa. 
Dist. 179, 12 ,Pa. Co. 406. 

[a] For example, damages are not 
recoverable for an insignificant 
change in the grade of a street due 
to the widening thereof, and not to 
any change in its grade, although 
there has been a change in the rela- 
tive grades of the streets and the 
and abutting thereon. Peo. v. Dickey, 
Lope pera 134 NYS 402. 

stablishment of 
city afterward absorbed aguas eed 
—Where, although the grade of a 
street was established by an ordi- 
nance of the city of W, before its 
absorption into defendant city, no 
effort was made to improve the street 
and no damages were assessed or 
paid to property owners affected by 
the grade ordinance, a property 
owner injured thereby was entitled 
to recover damages against defendant 
for the change of grade when his 
property was damaged by a physical 
change in the grade. Abercrombie v 
Kansas City, 149 Mo. A. 539, 131 SW 

[ec] Rule applied. — The wr 
dates from the time the actual physte 
cal change is made in determining 
bar of action to enjoin city from en- 
forcing -order requiring property 
owners to construct sidewalks, to 
conform with grade changed by city 
in ea ots ordinance establish- 
ing grade. udwigs v. W 
83 Wash. 205, 145 P 193, aa, 

F la. — Montgomery y, 5 
ae 84 Mate 478, 4S 780. Tee 
onn.—McGar v,. Bristol, 
652, 42 A 1000, eee 
ie cae v. Mahan, 100 Ind. 

Mass.—Fall River Print Works v. 

Fall River, 110 Mass. 428. 


ean J.—Worth v. Westfield, 90 A 
N. Y.—Nicholoy v.. Newark, 130 
NYS 1033. 


Wash.—Ludwigs v. Walla Walla 
83. Wash. 205, 145. P 193. ‘ 
ap betbnigs O v. Milwaukee, 34 Wis. 

19. Conn.—Rogers v. New London 
89 Conn, 343, 94 A 364. c 

Mo.—Stickford v. St. Louis, 75 Mo. 
309 [aff 7 Mo. A. 217]. 

N. Y.—Peo. v. Zucca, 160 App. Div. 
578, 145 NYS 754. 

Pa.—Klenke v. West Homestead, 
216 Pa. 476, 65 A 1079, 

Wis.—Dore v. Milwaukee, 42 Wis. 


108. 

[a] Illustration.—Where vroperty 
is located on a street Shown on a 
plan of a township, and thereafter a 
borough -is ineorporated, and the 
| street becomes a street of the bor- 
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which permits recovery in the absence of a statute.”° 
The broadening of the highway by filling in the 
sides to make safe a new grade established by the 
state is not a change of grade by a village.*+ 

Amount of change. Under a statute providing 
for the allowance of damages where a road is raised 
or lowered more than a certain number of feet, the 
damages occasioned by the entire change of grade 
will not be awarded, but only damage for the change 
in excess of the statutory number of feet.2? An 
abutting owner may recover damages for change in 
the grade of a street, although the change is not 
such as to make it necessary to fill in the lot and 
raise the buildings thereon.?$ 

[§ 2652] (b) Removal of Irregularities. A mere 
removal of. irregularities or improvement of the 
street is not to be regarded as a change of grade 
for which compensation may be had.?* Anything 
more than this'‘may constitute a change of grade.”° 

[§ 2653] (c) Repairs. Where the level of-a street 
is raised only so far as to replace matter which has 
been worn, scraped, or washed away, there is not 
a change of grade within the meaning of. statutes 
authorizing the recovery of damages.?® Under a 
statute regarding any change in the grade of less 
than a certain number of feet as a matter of repair 


and not of alteration,?’ one ordinary repair cannot: 


be added to another ordinary repair and make the 
result. an alteration under the statute; in order 


to establish liability in such a case, it must be. 


shown that the change or changes complained of 
were made at one time, or according to a fixed 
plan.7®'.. 

[§ 2654] (d) Conforming Street to Existing 
Grade. The actual grading of the surface of the 
street to conform it to an established grade which 
has not been, altered does not constitute a change 


of grade within the meaning of statutes providing — 
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for compensation for damages resulting therefrom.”® 
And the fact that many years elapsed between the 
establishment by ordinance of a permanent grade 
and the construction of the street in accordance 
therewith does not make the municipality liable.®° 
So, where a street has fallen away, the city is not 
lable for raising it to the established grade.*4 So, 
although the street has been paved at a level lower 
than the established grade, the acceptance of the 
work by ,the city and the payment of an assessment 
by the property owner does not operate either by 
estoppel or expressly to establish the grade at the 
height of the paving so as to authorize a recovery 
of damages where the street is subsequently brought 
up to the level fixed by the grade.*? 

[§ 2655] (e) Erection of Bridge or Viaduct.?% 
The erection of a bridge** or of a viaduct®® over 
a roadway for the passage of travel constitutes a 
change of grade for which damages may be re- 
covered by an abutting owner under a statute pro- 
viding for compensation for injuries resulting from 
a change of grade; but although the contrary has 
been held,** in the absence of statutory or consti- 
tutional provisions, the erection of such structures, 
without taking any of an abutting owner’s property, 
will not make the municipality liable for damages.?* 
Where-a city disposes of portions of its streets for 
railway facilities and receives in return rights of 
passage along viaducts built by the railroads over 
these lands, the act of the city is not to be re- 
garded as a change of grade.** An approach to a 
bridge occupying the center of a street as widened 
by the acquisition of land does not constitute a 
change of grade, although it interferes with the 
easements of light, air, and access, where the street 
in front of the abutting owner remains at the same 
grade.*? 


[§ 2656] (f) Change in Paper Grade. Where a 


[a] Bridge narrower than street. 


ough, and over such street there was 
an old township road less than half 
the width of the street, on change of 
grade between the line of a lot and 
the old township road, the borough 
is liable in damages to abutting own- 
ers. Klénke v. West Homestead, 216 
Pa. 476, 65 A 1079, 

~ [b] Qn change of grade by reason 
of construction of a bridge, the fact 
that a part of the original road in 
front of relator’s property about five 
feet in width remained at the origi- 
nal grade did not prevent him from 
recovering damages. Peo. v. Zucca, 
160 App. Div. 578, 145 NYS 754. 

20. Schimmelmann vy, Lake Shore, 
ete. mk. Co:\; 88 Oh. St, 856,94. UNE 
840, 36 LRANS 1164. 

21. McMullen v. Marlborough, 163 
App. Div. 73, 148 NYS 505. 


22. FEairbanks vy. Rockingham, 75 
Vt." 221,'54 A 186:°' 

23. Ketchum vy. Monett, (Mo, A.) 
192 SW 470. 

24. Stenson v. Mt. Vernon, 104 


App. Div. 17, 93° NYS 309; Bissell v. 
Larchmont, 57 App. Div. 61, 67 NYS 
962. ; 

[a]. The mere leveling of a rough 
road by making slight cuts and fills 
necessary to make the surface smooth 
and uniform, without making any 
general change in height of the road- 
way, is not a change of grade, within 
L. (1892) p 355 e¢ 182, incorporating 
the city of Mt. Vernon, and pro- 
viding in §§ 168, 187 pp 3894, 401 the 
manner in which changes of grade 
shall be made. Stenson v. Mt. Ver- 
non, 104 App. Div. 17,93. NYS 3809. 

25. Hunt v. Otego, 160 App. Div. 
158, 145 NYS 495, : 

{a] Held not mere removal of 
irregularities.—Where the grade ofa 


street opposite plaintiff's lot was low- 
ered thirty-one inches at the north- 
erly line, thirty-five inches opposite 
the center, and thirty-seven inches 
at the south line, such change was 
not a mere removal of irregularities 
in the surface, but a change in the 
general grade for which plaintiff was 
entitled to compensation under Vil- 
lage Lia § 159.;-. Hunt ‘v...Otego, 160 
App. Div. 158, 145 NYS 495. 

[b] It cannot be said as matter of 
law that a cutting down of one foot 
in the center of a sidewalk next to a 
lot is not a material change of grade 
from the natural surface, entitling 
the owner of the lot to damages. 
Alton y, Columbia, 145 Mo, A, 182, 129 
SW 980. 

26. Sherburne v. Sanford, 113 Me. 
66, 92 A 997. 

27. See statutory provisions, 

Hoyt v. North Troy, 93 Vt. 8, 
105 A 33, 
Abbot v. Milwaukee, 236 Fed. 
671, 150 CCA 8; Leadville v. McDon- 
ald, 67 Colo. 1381, 186 P 715; Collins 
v. lowa Falls, 146 Iowa, 305, 125 NW 
226; Lane v, Boston, 125 Mass. 519; 
ean y: v. Fall River, 121 Mass. 
62. 

80. Henry v, La Crosse, 165 Wis. 
625, 162 NW 174. 

- 81. Abbot v. Milwaukee, 236 Fed. 
671, ,.150,.CCA. 3: Garrity v.'; Boston, 
161 Mass. 530, 37 NE 672. 

32. Abbot v. Milwaukee, 236 Fed. 
6 ited DOr OC AL 3k 

33. Specific provisions applicable 
to viaduct see infra § 2666. 

34. Peo..v. Ormond, 221 N. Y. 283, 
116 NE 9938; Nichols v. Wellsboro 
Borough, 57 Pa. Super, 306; Schmidt 
yy Monkees: 149 Wis, 367, 1385 NW 


—A_bridge substituted for a plank 
roadway which is not as wide as the 
roadway but which leaves an uncov- 
ered space on each side of it has been 
held to constitute a change of grade 
although erected at the height of the 
old roadway. Nichols v. Wellsboro 
Borough, 57 Pa. Super. 306. 

35. Peo. v. Ormond, 221 N. Y, 283, 
116 NE 993; Schmidt v. Milwaukee, 
149 Wis. 367, 185 NW = 883; Pabst 
Brewing Co. v. Milwaukee, 148 Wis. 
582, 133 NW 1112; Colclough v. Mil- 
waukee, 92 Wis. 182, 65 NW 1039. 

36. Cohen y, Cleveland, 43 Oh, St. 
190, 1 NE 589. 

37. Bowden v. Jacksonville, 52 
Fla. 216, 42 S 394; Baltimore, etce., 
R. Co. v. Kahl, 124 Md, 299, 92 A 
770; Sauer v. New York, 180 N. Y. 
27, 72 NE 579, 70 LRA. 727; Peo. v. 
Hennessy, 146 App, Div. 440, 131 NYS 
327, 152 App. Div. 767, 137 NYS 819; 
Henry v..Lia Crosse, 165 Wis. 625, 
162 NW 174; Colclough v, Milwaukee, 
92 Wis. 182, 65 NW. 1089. 

[a] The occupation of a street for 
its entire width by a viaduct ap- 
proach on a higher grade than the 
street, although equivalent to a 
change of grade, will not afford a 
right of action, in the absence of 
constitutional or statutory provisions, 
Colclough v. Milwaukee, 92 Wis, 182, 
65 NW 1039. 

38. McCabe v. New York, 155 App. 
Div. 262, 140 NYS 127. 

39. Peo. v. Olssen, 149 App. Div. 
662, 134 NYS 433; Peo; v. Bronx Bath 
Co., 149 App. Div. 661, 1834. NYS 433; 
Peo. v. Goosen, 149 App. Div. 660, 134 
NYS 432; Peo. v. Sandrock Realty 
pa 149 App... Div. 651,, 134 NYS 


* For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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grade has once been established, it cannot in some 
jurisdictions be thereafter changed without subject- 
ing the city to liability for damages to a property 
owner who has purchased or improved property or 
otherwise acted on the faith of the established 
grade, although the street has not been graded or 
constructed in accordance therewith,*? and this is 
true, although the person seeking damages has not 
constructed his improvements in accordance with 
the grade originally established.41 And where a 
grade has been established and improvements made 
with reference to it, damages may be recovered 
where the grade is subsequently changed to accord 
with the natural surface of the street which is then 
improved in conformity with the new grade.*? 

[§ 2657] (4) Purpose of Change—(a) Construc- 
tion of Sewer System. Under a constitutional pro- 
vision requiring municipal corporations to make 
compensation for property injured by the construc- 
tion of works and improvements, damages may be 
recovered for a change of grade, although made 
to enable the construction of a sewer system.*? 

[§ 2658] (b) Construction of Street Railroad. 
Where a city authorizes a street railroad company 
to construct its tracks along a street and in so doing 
the street railroad company changes the grade of the 
street, the city permitting the change to be made and 
allowing it to remain may be held liable for the in- 
jury to abutting owners,** although it has been held 


40. Louisville v. Lausberg, 161 


in reference to.a changed grade in 


to the contrary that the act of a municipality in 


_ granting a street railroad company the right to build 


its railroad along certain streets is not an order 
for specific repairs or for a change of grade, within 
the meaning of a statute providing a right to dam- 
ages in favor of a person injured in such cases.*® 

[§ 2659] (c) Elevation of Railroad Tracks or 
Avoidance of Grade Crossings.*¢ ‘The city, under 
constitutional or statutory provisions, may be held 
liable for damages occasioned by a change in the 
grade of a street incidental to the elevation of 
railroad tracks authorized or required by it*? or 
as incident to the avoidance or abolition of a grade 
crossing.*® But in the absence of constitutional or 
statutory provisions, it is not liable for consequen- 
tial injuries,*® and an agreement by the common 
council in excess of its powers to pay such damages 
will not impose liability upon the ecity.°? Where a 
city lowers a street to construct a subway under 
railroad tracks, it cannot defeat recovery on the 
theory that it was acting within its police powers 
where the result would be to defeat an express con- 
stitutional provision.®+ 

[§ 2660] (5) Particular Conditions to Right to 
Compensation—(a) Acceptance or Existence of 
Street. Where a street has never been legally 
opened or accepted by the city, it cannot be lable 
for damages resulting from a change of grade.°? 

[§ 2661] (b) Prior Established Grade. Under a 
[b] Rule applied.—Where an or- 


Ky. 361, 170 SW 962; Louisville v. 
Koshewa, 161 Ky. 359, 170 SW _ 964; 
Gas Engine, etc., Co. v. New York, 
166 App. Div. 297, 301, 151 NYS. 310 
[aff 218 N. Y. 661 mem, 113 NE 1056 
mem] (‘Reliance is placed by the 
learned counsel for the defendant on 
the case of Peg. v. Dickey, 157 App. 
Div. 794, 142 NYS 776. In that case 
the learned justice says: ‘It is mani- 
fest that in order to be entitled to 
an award for damages for a change 
of grade, a property owner must show 
that there was a graded street in ex- 
istence before the new grade was es- 
tablished.’ I do not understand that 
this is an intimation that a street 
must be graded to its first or origi- 
nally established grade to entitle the 
owner to compensation for a change 
of the original grade. A reference to 
the record shows there was no such 
question in the case. The point on 
which the case was decided was that 
there was no such street but merely 
a paper plat of a street before the 
actual improvement for which the re- 
lator sued to recover compensation. 
The expression ‘a graded street in ex- 
istence’ means a street with an estab- 
lished grade, not necessarily a street 
that has been physically constructed 
at the established grade. ree thay 
were the rule, no person who im- 
proved his property abutting on an 
open street, on the faith of a grade 
lawfully established by the authori- 
ties, would be entitled to compensa- 
tion if the street had not been once 
regulated and constructed at such es- 
tablished grade’’), 

41. Louisville v. Lausberg, 161 Ky, 
361, 170 SW 962. : 

42. Ressegieu iv. Sioux City, 94 
Iowa 548, 683 NW 184, 28 LRA 389, 

43. Rudderow y. Philadelphia, 166 
Pa. 241, 31 A 53. 
' 44, Jarboe v. Carrollton, 73 Mo. 
A. 347; Marcoz v. Wilmerding Bor- 
ough, 37 Pa. Super. 185. See Ban- 
croft v. San Diego, 120 Cal. 432, 52 
P 712 (holding that, in an action ex- 
pressly based on an alteration in 
the grade of a street made by the 
city, a recovery could not be had for 
damages resulting from the construc- 
tion of a street railroad, although the 
railroad had constructed its roadbed 
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compliance with a requirement that 
its track should be constructed on 
the official grade); Denison, etc., R. 
Co. v. James, 20 Tex. Civ. A. 358, 49 
SW 660 (the city alone is liable for 
an embankment placed in a street by 
a railroad under its authority). Com- 
pare Spokane Tract, Co. v. Granath, 
42 Wash. 506, 85 P 261 (a street 
railroad changing the grade at an 
approach to a bridge is entitled to 
offset benefits where the work is be- 
ing done by the railroad company un- 
der the direction, authority, and su- 
pervision of the city). 

[a] Tllustration.—Where munici- 
pal authorities alone have lawful au- 
thority to change the grade of streets, 
a lawful contract between a munici- 
pality and a street railroad which 
necessarily results in a change of 
grade of a highway must be con- 
strued “as an ordinance providing 
therefor, and the change itself is a 
municipal improvement rendering the 
borough liable for resulting injuries 
to abutting property. Marcoz v. 
eu tae Borough, 37 Pa. Super. 


45. Laroe v. Northampton St, R. 
Co., 189° Mass, 254, 75 BH 255; Vi- 
geant v. Marlborough, 175 Mass. 459, 
56 NE 708; Purinton v. Somerset, 174 
Mass. 556, 55 NE 461. 

46. Compensation in eminent do- 
main proceeding see Hminent Domain 


§ 154. 
47. U. S—Quinby vy Cleveland, 
191 Fed, 68. 


Ill:—Chicago v. Lonergan, 196 T1l. 
518, 68 NH 1018; Chicago vy. Jackson, 
196 Ill. 496, 68 NE 1013, 1135; Goggin 
v. Chicago, 162 Ill. A. 368. 

Mich.—Harper v. Detroit, 110 Mich. 
427, 68 NW 265. 

N. J.—Clark v. Elizabeth, 61 N. J. 
Li 565, 40 A’ 616,737. 

Pa.—Lewis v; Homestead, 194 Pa. 
199, 45 A’ 128. 

[a] An ordinance, although enti- 
tled as authorizing a railroad com- 
pany to change the grade of its 
tracks across a street, was also an 
ordinance for a change in the grade 
of the street necessarily required by 
the change in the grade of the rail- 
road. Lewis vy. Homestead, 194 Pa. 
199, 45 A 1238. Saas 


dinance for the abolishing of a grade 
crossing provides for a change of 
grade and for the erection of masonry 
abutments, the abutting owner’s dam- 


ages are of two classes: One for 
change of grade, and the other for 
the erection of structures; for the 


first he must look to the city, and as 
to the second his property rights 
must be purchased or appropriated 
by the railroad. Quinby v. Cleveland, 
191 Fed. 68. 

48. Torge v. Salamanca, 176 N. Y. 
324, 68 NE 626; Bernhard v. Roches- 
ter, 127 App. Div. 875, 112 NYS 229 
[aff 194 N, Y. 566 mem, 88 NE 1114 
mem]. 

[a] Rule applied.—Where a stat- 
ute provides that the municipality 
shall not change the grade of a new 
street except on compensation for 
damages done, a city which expressly 
directs a change of grade in a street, 
requires it to be done, and supervises 
the work, although the work itself is 
done by a railroad company in con- 
nection with the changing of a bridge, 
is liable as though it had made the 
change itself. Bernhard v. Roches- 
ter, 127 App. Div, 875, 112 NYS 229 
[aff 194 N. Y. 566: mem, 88 NH -1114 
mem]. See Sweeting v. Rochester, 
127 App. Div. 880, 112 NYS 225 (hold- 
ing that an allegation that the city 
directed the manner of changing the 
bridge, by a railroad, and expressly 
directed the change of grade in the 
street and required it to be done, and 
supervised the work and saw that it 
was done as directed, if true, makes 
the city responsible for the change 
of grade of the _ street the same 


as though it made the change it- 
self). 

49. Morris v. Indianapolis, 177 
Ind, 369, 94 NE 705, AnnCasl1915A 
65. 

50. Burritt v. New Haven, 42 
Conn, 174, 

Pia Marshall v. Chicago, 77 Ill. A. 


52. Huckestein v. Allegheny City, 
165. Pa. 367; 30 ‘A982, 

[a] Damages incurred in showing 
that the city has no legal rights in 
the street may be recovered. Hucke- 
stein v. Allegheny -City, 165 Pa. 367, 
30 A982. 
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statute providing for damages in case of a change | 
of grade of a street after it shall have been estab- 
lished, the grade, it has been held, must be estab- 
lished in the manner in which the grade lines are 
usually fixed,®* and the requirement is not fulfilled 
by merely working streets or. otherwise improving 
There is, however, authority to 
the effect that a grade may be established by user 
within the meaning of such a statute,°> or by the 
actual improvement of a street to a grade.’° _ 
jurisdiction where, without specific constitutional 
or statutory provisions, damages are allowed to be 
recovered for a change of grade,*7 a municipality 
is not liable for injuries to improved abutting prop- 
erty resulting from a change of grade in a street 
where no grade has been established prior to the 
improvement of the property, and the grade subse- 
quently established is not unreasonable,’* or where 
the improvement of the property has not been made 
with reference to future, reasonable, and proper 


them for travel.°* 


53. Ind.—Valparaiso v. Adams, 
123 Ind. 250, 24 NE 107. 

lowa.—Walter v. Ida Grove, 213 
NW 935; Kukkuk v. Des Moines, 193 
Iowa 444, 187 NW 209; Vilas v. Chi- 
cago, ete., R. Co., 179 Iowa 1244, 162 
NW 795; Kepple v. Keokuk, 61 Iowa 
653, 17 NW 140. 

Mich.—Cummings _v. 139 
Mich, 269, 102 NW 751. 

Okl.—Mangum vy. Todd, 42 Okl. 343, 
141 P 266, LRA1915A 382; Adams Vv. 
Oklahoma City, 20 Okl. 519, 95 P 975. 

R. I.—Gardiner v. Johnston, 16 R. 
I. 94,12 A 888; Aldrich v. Providence, 
12 R. I. 241, 

See Chattanooga v. Geiler, 13 Lea 
(Tenn.) 611 (holding grade properly 
fixed by city engineer); Van Hecke 
v. Stevens Point, 183 Wis. 654, 198 
NW 732 (holding ordinance estab- 
lishing grade not void because not 
ms aioe to best engineering prac- 
tice). 

[a] Presumption.—Where a town 
was nearly a hundred years old, and 
contained only a few hundred in- 
habitants, there is no presumption 
that the grade of a street had been 
fixed. Philpot v. Tompkinsville, 148 
Ky. 511, 146 SW 1093. 

[b] Sidewalk grade.—(1) An ordi- 
nance requiring owners to lay side- 
walks at the grade fixed by the city 
engineer did not fix the street grade. 
Frankfort v. Brammell, (Ky.) 294 SW 
1076. (2) It does not follow from 
the fact that the city has fixed a 
grade for sidewalks that it has fixed 
a grade for the roadway of a street. 
Harlington v. Newton, 215 Ky. 445, 
285 SW 196. 

{c] Rule applied. — A _ property 
owner paying for paving made with- 
out an established grade cannot re- 
cover damages for a later establish- 
ment of different grade. Walter v. 
Ida Grove, (Iowa) 213 NW 935. 

Establishment of grade sce 
XVIII, A. 

54. Kepple v. Keokuk, 61 Iowa 653, 
17 NW 140; Earlington v. Newton, 
215 Ky. 445, 285 SW 196; Philpot v. 
Foe Dahle: 148 Ky. 511, 146 SW 
093. 

[a] Repair work to keep the road 
passable until such time as the city 
should be ready to construct it does 
not fix the grade, FEarlington v, New- 
ton, 215 Ky. 445, 285 SW 196. 

{b] Digging ditches at the sides 
of a street, and throwing the dirt on 
brickbats placed in the streets, is not 
a fixing of the grade of a street. 
Philpot v. Tompkinsville, 148 Ky. 
511, 146 SW 1093. 

55. Lambertville v. Clevinger, 30 
N. J. L. 53; Mayer v. New York, 193 
N, Y. 535, 86 NE 553; Folmsbee v. 
Amsterdam, 142 N. Y. 118, 36 NE 
821; Hunt v. Otego, 160 App. Div. 
158, 145 NYS 495; Stenson v. Mt. 


Dixon, 


infra 
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Vernon, 104 App. Div. 17, 93 NYS 
309; Bartlett: v. Tarrytown, 55 Hun 
492, 8 NYS 739; Peo. v. Asten, 4 Hun 
461 [aff 64 N. Y. 661 mem]; Nich- 
oloy v. Newark, 130 NYS 1033; Matter 
ot Church of Our Lady of Mercy, 10 
NYS 683; McCall v. Saratoga Springs, 
9 NYS 170. See Lawrence v. Corn- 
ing, 140 App. Div. 720, 125 NYS 682 
(holding, under a charter providing 
for damages, that where the grade 
of a street has been established by 
the common council and the street 
graded accordingly, it is not neces- 
sary that the grade should have 
been established by some formal ac- 
tion or resolution); Hosmer v, Glovy- 
ersville, 27 Misc, 669, 59 NYS 559 
(holding, under a charter providing 
the grade to have been established 
and a record made thereof, that the 
action of the council requiring side- 
walks to be constructed in accord- 
ance with the grades now established 
or to be established did not amount 
to a sufficient establishment of the 
grade to support a recovery of dam- 
ages for the change). 

[a] Occasional use insufficient.— 
The use of the bed of a street for a 
pleasure resort, and occasional use 
by picnic or holiday crowds, and ear- 
lier use of a pathway along a water 
front varying with tide conditions, 
and the casual use by pedestrians of 
a path one or two feet wide between 
growths of marsh grass, do not con- 
stitute a grade of such street by pub- 
lic use, warranting damages to an 
adjoining owner for changing the 
grade. Peo. v. Simmons, 192 App. 
Div. 615, 188 NYS 115. 

[b] Under Greater 
Charter (1) an abutting owner is 
only entitled to damages for a change 
of grade where such grade was orig- 
inally adopted by the action of the 
public authorities, or where the street 
or avenue has been used by the pub- 
lic as of right for twenty years and 
has been improved by the public 
authorities at the expense of the pub- 
lic, or of the abutting owners, Triest 
v. New York, 193 N. Y. 525, 86 NB 
549; Peo. v. Hennessy, 74 Misc. 166, 
134 NYS 145; In re Lawrence St., 136 
NYS 845. (2) Nor is an abutting 
owner upon a street or avenue, where 
the grade has been established by 
use and improvement by public au- 
thority, entitled to damages based on 
a claim of improvement made during 
the twenty years of such user, Peo. 
vy. Hennessy, supra, (3) By express 
provision of the charter, where a 
change of grade has been made prior 
to its taking effect, the liability to 
make compensation for damages 
caused by the change of grade is gov- 
arned by the, law in force at the time 
the change was made... Mayer v. New 
York, 193 N. Y. 535, 86 NE 553. 


New York’ 
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improvement of the street.5® In such a jurisdiction 
to establish liability for damages to improvements 
made with reference to a grade actually established, 
a designation of a grade for a sidewalk by a eity 
engineer ‘under authority vested in him by ordi- 
nance has been held sufficient to amount to a per- 
manent fixing of the grade of the street entitling 
the abutting owner to improve his premises with 
reference thereto.®° 

[§ 2662] (c) Existence of Improvements. A stat- 
ute providing compensation if a change of grade 
shall injuriously affect any building or land adja- 
cent thereon does not preclude recovery, although 
the land injured is vacant and unimproved.*t How- 
ever, under the provisions of some statutes, in order 
that an abutting owner may recover damages from 
a change in grade, he must have made improvements 
with reference to an established grade thereafter 
changed.*2. Under such a statute, it is not sufficient 
that improvements should have been made prior to 


56. Ackerman v. Nutley, 70 N. J. 
L. 438, 57 A 150; Hollenbeck y, Seat- 
tle, 88 Wash. 322, 153 P 18; Thor- 
berg v. Hoquiam, 77 Wash. 679, 138 
P 304; Sargent v. Tacoma, 10 Wash. 
212, 38 P 1048. See Jones v. Gillis, 
75 Wash. 688, 135 P 627, 137 P 819 
(holding user in natural condition 
not sufficient). 

[a] That a street which has been 
improved does not conform in all re- 
spects to the established grade does 
not thereby subject it to changes by 
the city, or persons acting for it, 
without liability to property owners 
injured. Dahlgren v. Chicago, etc., 
R. Co., 85 Wash. 395, 148 P 567. 

57. See supra § 2645. 

58. Akron vy. Huber, 78 Oh. St. 372, 
85 NE 583; Akron v. Chamberlain 
County, 34 Oh. St. 328, 32 AmR 367; 
Crawford v, Delaware, 7 Oh. St, 459; 
Middletown v. Doty, 6 Oh. A. 333; 
Taber v. Bowling Green, 28 Oh, Cir. 
Ct. 173. Compare Ely Realty Co. v. 
Hlyria, 18.2 Oh? Cir. Ct. ~ Ni Se ees 
(holding that a reasonable grade, 
when first fixed by the public author- 
ities, however much it may alter the 
actually existing surface of a high- 
way, affords no ground for the re- 
covery of damages by abutting lot 
owners). 

59. Cincinnati v. Penny, 21 Oh. St. 
499, 8 AmR 73; Crawford v. Delaware, 
7 Oh, St. 459; Taber v. Bowling 
Green, 28 Oh. Cir, Ct. 178» Ross_-v. 
Cincinnati, 24 Oh. Cir. Ct. 43; Cin- 
cinnati v. Roth, 20 Oh. Cir; Ct. 317, 
14, :Oh. .Ciny Dec. .95, 

60. Metcalf v. Elyria, 33 Oh. Cir. 
CREDA 

61. Staub vy. Mamaroneck, 165 App. 
Div. 755, 161. NYS. 485. 

62. WHickhoff v. Argenta St. Impr. 
Dist. No. 11, 120 Ark, 212, 179 SW 
367; Mangum v. Todd, 42 Okl. 343, 
141 P 266, LRAI915A 382. 

[a] Fact of improvement after 
establishment of prior grade must 
be shown. Peo, v. Muh, 101 App. Div. 
423, 92 NYS 22, 

[b] Vacant and unimproved prop- 
erty.—Under such a statute there 
can be no recovery for consequential 
damages where the owner’s property 
is vacant and unimproved and he 
does not own the fee of the street. 
McCabe v. New York, 213 N. Y. 468, 
107 NE 1049. See Newark vy. Sayre, 
41 N. J. L, 158 (under statute limit- 
ing awards to cases where a house 
or building was erected upon the 
land at the time of alteration). 

{c] Exception from statute. — A 
statutory provision that the limita- 
tion of the right to damages to per- 
sons owning buildings shall not ap- 
ply to a city whose charter or any 
supplement thereto should provide 
for paying compensation to owners 
so injured is inoperative, where a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


the establishment of a grade® or without reference 
to an established grade,** and as to improvements 
previously made, no damages can be recovered for 


mere change of paper grades,®> nor is it sufficient | 


that improvements made shall have been in con- 


formity with the grade subsequently established by | 


ordinanee.®** Property is improved within the mean- 
ing of such a statute whenever it is so improved 
that it can be comfortably and conveniently used 
for the purpose to which it is devoted, while a street 
upon which it abuts is maintained at that grade.®* 

[§ 2663] (d) Establishment of New Grade.®* It 
has been held that an ordinance need not in express 
terms change the grade of the street where it has 
the effect of doing so by necessary implication,®® 
as, for example, the effect of an ordinance expressly 
lowering one of two parallel streets is impliedly to 
change the grades of intersecting streets.”° A law- 
ful contract by borough authorities which neces- 
sarily results in a change of grade in a highway will 
-be construed as an ordinance of the borough pro- 
viding for such change." 

[§ 2664] (6) Agreements for Compensation. In 
the absence of constitutional or statutory prohibi- 
tion, a city may contract with one having a franchise 
in the street to reimburse it for expenses incurred 
by reason of a change of grade of a street, and 
such a contract will render the municipality liable 


general law has incorporated into 67. 


every city charter a provision for 
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Meardon’ v. 
Iowa 12, 126 NW 939; Richardson v. 
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whether the change of grade is from one already 
established or from a natural grade,’? 

[§ 2665] e. Vacation of Streets. The right of an 
abutting owner to recover damages occasioned by 
the vacation of a street as dependent upon the gen- 
eral principles of the exercise of the power of emi- 
nent domain has already been considered.7* The 
legislature has the power to impose liability upon 
a municipality for damages occasioned by the vaca- 
tion of a street, notwithstanding there is no con- 
stitutional provision imposing such liability.7* Un- 
der statutes imposing such liability, the damages 
recovered are those which are a direct result of the 
vacation and which differ from those sustained by 
the general public.*® Such a statute has been held 
inapplicable to streets which have never been laid 
out,’® or where the street is-merely narrowed.7? The 
opening of a street so as to include an alley cannot 
be regarded as damaging property owners by depriv- 
ing them of the use of the alley, where they have the 
free and uninterrupted use of the ground for the 
same purposes after the opening of the street as 
before.*® An ordinance attempting to vacate a street 
without compensation in violation of a constitu- 
tional guaranty.is obviously invalid.’® 

[§ 2666] f. Structures or Other Works in 
Streets.8° While the erection of structures and other 
works in public streets is in some jurisdictions re- 


148 Mass.—Natick Gas Light Co. vy. 


Iowa City, 
Natick, 175 Mass. 246, 56 NE 292. 


assessing and paying such compen-|Sioux City, 136 Iowa 436, 113 NW Mo.—Heinrich v. St. Louis, 125 Mo. 
“gation. Manufacturers’ Land, etc.,|928; Stevens v. Cedar Rapids, 128|424, 28 SW 626, 46 AmSR 490. 
Iowa 227, 103 NW 368; Chase v. N. H.—Cram vy. Laconia, 71 N. H. 


Co, v. Camden, 73 N. J. L. 2638, 63 A 
5 


63. Vilas v. Chicago, etc., R. Co., 
179 Iowa 1244, 162 NW 795. 

[a] Natural surface.—A property 
owner who has improved so as to 
conform to the natural surface of the 
ground cannot recover, although the 
city later established the grade at 
the natural surface and still later 
by ordinance changed the grade as 
so established. Vilas v. Chicago, etc., 
R. Co., 179 Iowa 1244, 162 NW 795. 

64. Ayer v. Perry, 193 Iowa 181, 
186 NW 840; Reilly v. Ft, Dodge, 118 


[a] 


ing on it, 


[b] The 


the foundations 


Sioux City, 86 Iowa 603, 53 NW 333; 
Conklin vy, Keokuk, 73 Iowa 3438, 35 
NW 444; Hempstead v. Des Moines, 
52 Iowa 303, 3 NW 123. 

It is sufficient to render the 
city liable that one has filled in and 
graded his lot preparatory to build- 


Iowa 603, 53 NW 333. 

improvement of a lot 
“according to the grade” of the ad- 
jacent street does pes require that 
fo} 
erected thereon should be exactly at 
grade, or at any invariable elevation 


41, 51 A 635, 57 LRA 282. 
N. Y.—Olinger v. Watson, 160 App. 
Div. 96, 145 NYS 178; In re Joiner 
St., 164 NYS 272; In re Spuyten Duy- 
Na a 116 NYS 857. ; 


- C—Moore v. Meroney, 154 N. 
C. 158, 69 SE 838, 
Chase v. Sioux City, 86 Pa.—Siddall v. Philadelphia, 225 


Pa. 55, 73 A 1018; In re Ruscomb 
St., 30 Pa. Super. 476; In re Rus- 
comb St., 14 Pa. Dist. 177, 31 Pa. 
Co. 51 [aff 30'Pa. Super. 476]. 
Wash.—Freeman v. Centralia, 67 
erat 142, 120 P 886, AnnCasi1913D 
Man.—Re Shragge, 20 Man 1, 15 


the building’ 


Stevens v. Cedar 


Iowa 633, 92 NW _ 887; Farmer v. 
Cedar Rapids, 116 Iowa 322, 89 NW | above or below it. 
1105. 

[a] Unauthorized work of im- 63. 


provement.—Where an owner has im- 
proved his property without refer- 
ence to the grade established as pro- 
vided by the statute. under consid- 
eration so as not to be entitled to 
damages by the subsequent bringing 
of the street to such grade, the fact 
that the work of bringing the street 
to the grade established was com- 
menced without an ordinance or reso- 
lution ordering it does not create a 
liability to an abutting property 
‘owner, not’ previously existing, for 
damages sustained by the establish- 
ment of the grade. Reilly v. Ft. 
Dodge, 118 Iowa 633, 92 NW. 887. 

[b] Sidewalk not on grade.—aA: 
Jandowner is not entitled to damages 
for a physical change in the grade 
of a street, where he improved his 
property with reference to a_ side- 
walk arbitrarily constructed by the 
city below the paper grade. Ayer 
vy. Perry, 193 Iowa 181, 186 NW 840. 

[ec] Rule applied.—Where after a 
paper grade has been established, it 
‘is subsequently changed, but is not 
actually made, a property owner who, 
‘subsequent to the change, improves 
his property with reference to the 
natural surface of the street cannot 
recover when the street is brought to 
the subsequently established grade. 
Farmer v. Cedar Rapids, 116 Iowa 
322, 89 NW 1105. 

65. Vilas v. Chicago, etc., R. Co., 
179 Iowa 1244, 162 NW 795. 

66 Vilas v. Chicago, etc. R. Co., 
gupra. 


Rapids, 128 Iowa 227, 103 NW 363. 
Unauthorized or irregular pro- 
ceeding see supra § 2645. 

69. Conklin v. Keokuk, 73 Iowa 
3438, 35 NW 444, 

70. Conklin v, Keokuk, supra. 

71. Marcoz v, Wilmerding Bor- 
ough, 37 Pa. Super. 185. 

Contract between city and street 
railroad company see infra § 2709. 

72. Bismarck Water Supply Co. 
v. Bismarck, 23 N. D. 352, 137 NW 


34. 
73. See Eminent Domain § 156. 
74. Matter of Joiner St., 177 App. 
Div. 361, 164 NYS 272; In re Spuy- 
ten Duyvil Road, 116 NYS 857: In 
re Ruscomb St., 14 Pa. Dist. 177, 31 
Pa. Co. 51 [aff 30 Pa. Super, 476]. 
[a] Repeal.—An ordinance con- 


juries occasioned by the vacation of 
streets is not repealed by implica- 
tion by a statute dealing with the 


ity for the levying of taxes and filing 
liens under public improvements, In 
re Ball St., 27 Pa.’ Co. 598, 
75. U. S.—Chicago v. Baker, 98 
Fed. 830, 39 CCA 318. 
Tll.—Hacker Co. v. Joliet, 196 Ill. 
A, 415. 
Ind.—Dearmin’s Pet., 156 NE 407. 
Iowa.—Hubbell v. Des Moines, 183 
Iowa 715, 167 NW 619; Hubbell v. 
Des Moines, 173 Iowa 55, 154 NW 
337; Louden v. Starr, 171 Iowa 528, 
154 NW 331; Walker v. Des Moines, 
161 Iowa 215, 142 NW 51; Ridgway 
v. Osceola, 139 Iowa 590, 117 NW 
974. 


ferring a right to damages for in- 


procedure in behalf of the municipal-, 


WestLR 96. 

{a] It is no defense that he may 

still use his half of the vacated por- 
tion of the street in front of his lot 
as a private way or that he still has 
access by an alley. Heinrich vy. St. 
Louis, 125 Mo. 424, 28 SW 626, 46 
AmSR 490. 
_ [b] Rule applied.—Notwithstand- 
ing a street was laid out on a city 
plan on both sides of a railroad, but 
not across the right of way, there 
being a mere permissive | crossing, 
the vacation of a portion of the street 
on one side of the railroad does not 
render the city liable for damages to 
owners of property abutting on the 
street on the other side, and this is 
especially so where it does not ap- 
pear that the crossing on the vacated 
side joins any well-defined road cor- 
responding at any time with the 
platted lines of the street on that 
side. Siddall v. Philadelphia, 225 Pa, 
55, 78 A) 1018, 

Damages recoverable in eminent 
domain proceedings see Hminent Do- 
main § 156. 

76. In re Barclay, 91 N. Y. 430; 
Matter of New York, 41 App. Div. 
586, 58 NYS 736. 

77. Peo. v. Delany, 120 App. Div. 
801, 105 NYS 746. 

Recovery of damages in eminent 
domain proceedings see Eminent Do- 
main § 156 text and note 16. 


78. Fagan v. Chicago, 84 Ill. 227. 
79. Houston v. West Greenville, 
126 S. C. 484, 120 SE 236, 


80. Use of street for nonhighway 
purposes see infra XVIII, A. 
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garded as imposing an additional servitude for 
which an adjoining property owner may be compen- 
sated,*+ a muivicipality is not liable in the absence 
of statutory provisions for injuries to abutting 
owners due to the operation of instrumentalities 
used in making public improvements,®? in the ab- 
sence of negligence,** and in any event the property 
owner cannot recover damages for an injury which 
he sustains in common with the public generally.** 
A statute giving to the owner of abutting property 
the right to recover for injuries due to construc- 
tion of a viaduct gives the right to such recovery 
whether the construction of the viaduct amounts to 
a change in the street grade or not.8> And a stat- 
ute relating to the construction of subways, and 
providing that the transit commission may agree 
with property owners as to damages sustained, or 
petition the superior court to assess damages sus- 
tained by the construction of a subway, gives to 
property owners damaged a right to compensation 
for all injuries, special or peculiar, and does not 
limit the compensation to violations of common- 
law rights protected by the constitution.6® The 
depreciation in the selling or leasing value of land 
caused by the construction and maintenance, by a 
municipal corporation in the exercise of its powers, 
of lavatories on the highways is an ‘‘injurious affec- 
tion’’ within the meaning of a statute providing 
for compensation for such injuries.’? 

[§ 2667] g. Sewers, Drains, and Watercourses.*® 
Although there is some contrary authority,®® unless 
negligent in the prosecution of the work,®° a munici- 
pality will not, in the absence of constitutional or 
statutory provisions, be liable for injury to prop- 
erty resulting from the construction of a sewer,°! 


ie = 
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even though it is constructed along a public way 
lying beyond the municipal borders;®? but express 


statutory provisions are made in some jurisdictions 


for the assessment of damages suffered by abutting 
owners affected by the improvement,®? and such a 
statute has been held to apply in the ease of the 
building of a sewer on a platted but unopened 
street.°* The liability of the city arising out of 
an obstruction or diversion of the flow of a water- 
course or surface water by the construction of a 
public improvement has already been considered.®® 
A city or abutting owner has no vested right of 
access to a public park at any particular place 
or in any particular way, and hence is not entitled 
to damages for the construction of a sewer inter- 
fering with a particular means of access to a park.% 
A city may be liable for damages for want of proper 
access to business premises by reason of the city’s 
failure to exercise reasonable expedition in restor- 
ing a street abutting the premises to a travelable 
condition after it had been opened up for the pur- 
pose of putting in a sewer.®? 

[§ 2668] h. Levees and Dams.®° A city may pro- 
tect its territory from overflow by construction of a 
levee, and in the absence of negligence will not. be 
liable to one who owns a lot between the levee and 
the river.°® So, where in the erection of an im- 
provement the construction of a cofferdam becomes 
necessary, the city is not liable for consequential 
damages, where the work is properly and expedi- 
tiously done. 

[§ 2669] 3. Elements, Measure, and Amount of 
Damages?—a. In General. The general rule as to the 
measure of damages, whether for a change of grade,? 


81. See Eminent Domain § 152. A. 371; Chicago v. Nooan, 121 Ill, A. 97. Rickey v. Toronto, 30 Ont. L. 
82. Hieber v. Spokane, 73 Wash. | 185. 523, 5 OntWN 892, 19 DomLR 146, 
122, 131 P 478; Burnham v. Milwau- Ind.—Cummins y. Seymour, 79 Ind. 98. Flooding land as taking of 
kee, 155 Wis. 90, 148 NW 1067. 491, 41 AmR 618. property see Eminent Domain § 

[a] Where a city erected a hoist- Iowa.—Bennett v. Mt, Vernon, 124 | 147. 


ing engine in a street in constructing 
a bridge, an abutting property owner 
could not recover for injuries result- 
ing from smoke and soot from such 
engine in the absence of proof of 
negligence. Hieber v. Spokane, 73 
Wash. 122, 131 P 478. : 

83. Northern Transp. Co. v. Chi- 
cago, 99 U. S. 635, 25 L. ed. 336; 
Americus y. Ansley, 14 Ga. A. 707, 82 
SB 159; Stern v. Spokane, 73 Wash. 
118, 131 P 476, 46 LRANS 620. 

[a] Erection of temporary coffer- 
dam and the making of necessary 
excavations in connection with a 
public improvement do not give rise 
to 2 common-law right of action 
against the city. Northern Transp. 
Co. v. Chicago, 99 U. S. 635, 25 L. ed. 
336. 

84. Hobson v. Philadelphia, 155 
Pa. 131, 25 A 1046 (where, owing to 
the steepness of a street, the city 
erected, for the convenience of pe- 
destrians, platforms and steps along 
the street on the side opposite plain- 
tiff's property, and so obstructed the 
street that it could not be used for 
wagons, plaintiff was not entitled to 
recover). 

85. Bagnall v. Milwaukee, 156 Wis. 
642, 146 NW 791. 

86. In re Ruscomb St., 33. Pa. 
Super. 148. 

87. Toronto v. J. F. Brown Co., 55 
Can. S- C. 153, 37 DomLR 632) 

838. Liability for defects and ob- 
structions in sewers, drains, and 
watercourses See supra §§ 1886-1924 
in=43"Co J. 

89. Columbus vy. Wilhard, 7 Oh. 
Cir Ct 113;"7"Ohr ‘Cir. Dears. 

90. See supra § 1889 in 43 C. J. 

91. Ill.—kKugel v. Sterling, 164 Ill. 


Iowa 537, 100 NW 349. 

Me.—Attwood y. Bangor, 83 Me. 
582, 22 A 466, 

Miss.—White  y. 27 
Miss. 357. 

Mo.—Lambar v. St. Louis, 15 Mo. 
610; Reynolds County Tel. Co. v. Pied- 
mont, 152 Mo, A. 361, 133 SW 141. 

N. Y.—Kelsey v. King, 32 Barb. 
at 1 AbbPr 180 [aff 33 HowPr 


Mihy ei ntiney, v. Toledo, 29 Oh. Cir. 


Yazoo City, 


Ch : 

Pa.—Shawkey y. Pittsburgh, 79 Pa, 
Super. 31. 

B. C.—Sum Kum Wo y. New West- 
sey Sealy WestLR 512. 

nt.—Lamport v, Toronto, 11 Ont 
WR 5387. ‘ 

[a] Since the right of a telephone 
company to lay a cable in a city 
sewer is merely a license or privi- 
lege, the city is not liable as an in- 
surer thereof in removing the cable 
in widening the sewer, but was only 
required to use ordinary care not 
negligently to injure the cable, Reyn- 
olds County Tel. Co. v. Piedmont, 152 
Mo. ous Me 133 SW 141. 

92. ummins v, Seymour, 79 Ind. 
491, 41 AmR 618, : mi 

93. See statutory provisions. 

94. In re Spring St. Sewer, 5 Pa. 
Dist. 373. 

Liability in tort for interference 
with surface water see supra §§ 1902-— 
LOG MnlAS ke. de 
big ts See supra §§ 1898-1906 in 43 

Flooding land or interference with 
drainage as taking of property sce 
Eminent Domain § 147. 

96. Caldwell v. Seattle, 75 Wash. 
565, 1385 P 470, AnnCas1915C 176. 


Obstructing, diverting, or increas- 
ing flow of surface water see supra 
§§ 1903-1906 in 43 C. J. 

99. Hoard v. Des Moines, 62 Iowa 
326, 17 NW 527. 

1. Atwater v. Canandaigua, 124 N. 
Y. 602, 27 NE 385. 

2. Liability based upon tort see 
supra § 2070 in 43 C. J. 

3. Ala.—Smith v. New Decatur, 
166 Ala, 334, 51 S 984; Montgomery v, 
Maddox, 89 Ala. 181, 7 S 433. 

Conn.—Rogers vy. New London, 89 
Conn. 3438, 94 A 364; New Haven 


‘| Steam Saw Mill Co. v. New Haven, 


72 Conn. 288, 44 A 233; Platt v. Mil- 
ford, 66 Conn. 320, 34 A 82. 

Ga.—Atlanta v. Nelson, 142 Ga. 
324, 82 SE 899; Nelson vy. Atlanta, 
138°Ga, 252, 75 SE 245; East Rome 
v. Lloyd, 124 Ga. 852, 53 SE 103; 
Roughton v. Atlanta, 113 Ga. 948, 39 
SE 316; Williamson v, Savannah, 19 
Ga, A. 784, 92. SE 291; Atlanta v. 
Atlas Realty Co., 17 Ga. A. 426, 87 SB 
698; Macon vy. Daley, 2 Ga. A. 355, 58 
SE 540. 

Ill.—Gipps Brewing Co. v. Peoria, 
205 Ill, A. 237; Carnahan vy. Paris, 
158 Ill. A. 150; DeMange v. Blooming- 
ton, 155 Ill. A, 49; Charleston v. New- 
man, 130 Ill. A. 6; Chicago v. Ang- 
lum, 104 Ill. A. 188; Barrington y. 
Meyer, (103 Ill. A. 124; Joliet vy. 
Schroeder, 92 Ill. A, 68; Ross y. Chi- 
cago, 91 Ill. A. 416; Joliet v. Adler, 
71 Til, A. 456; Jacksonville v. Loar, 
65.11). A. 218. 

Iowa.—Richardson v. Sioux City, 
136 Iowa 436, 113 NW 928. 

Kan.—Leavenworth v. Duffy, 10 
Kan, A, 124, 62 P 433. 

Ky.—Lexington y. Chenault, 151 
Ky. 774, 152 SW 939, 44 LRANS 301; 
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street opening,* or other improvement® is that it 
consists of the difference in the value of the prop- 
erty affected immediately before and immediately 
after the making of the improvement, allowance 
being made for the particular use to which the 
property is adapted,® damages not being limited by 
the particular use which is being made of the prem- 
ises at the time of the assessment,’ and for direct 
benefit it has received by reason of the improve- 
ment;® and if land is rendered entirely useless by 


Louisville v. Kaye, 122 Ky. 599, 92 
SW 554, 29 KyL 116; Henderson y. 
Crowder, 91 SW 1120, 28 KyL 1255; 
Louisville v. Bohlsen, 61 SW_ 1014, 
22 Kyl 1864; Louisville v. Harbin, 
61 SW 1011, 22 KyL 1865; Henderson 
v. Winstead, 109 Ky. 328, 58 SW 777, 
22 KyL 828; Louisville v. Hegan, 49 
SW 532, 20 KyL 1532. 

Me.—Sherburne v. Sanford, 113 
Me. 66, 92 A 997; Chase v. Portland, 
86 Me. 367, 29 A 1104. : 

Mich.—Detroit v. Detroit United R. 
Co., 156 Mich. 106, 115, 120 NW 600 
citsCye]. 

; tring Worden v. Bielenberg, 119 
Minn, 330, 138 NW 314. 

Miss.—Warren County v. Rand, 88 
Miss. 395, 40 S 481. : 

Mo.—Frederick v. Joplin, (A.) 201 
Sw 1147; Medley v. Jackson, (A.) 
200 SW 676; McMillen vy. Columbia, 
122 Mo. A. 34, 97 SW 953; Robinson 
v. St. Joseph, 97 Mo. A. 503, 71 SW 
465; Taylor v. Jackson, 83 Mo. A. 
641; Rives v. Columbia, 80 Mo. A. 
173; “‘Daler-v. St... Joseph, 59. Mo. A. 
566. 

Mont.—wWright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 113, 173 P 1163, 
1167 [quot Cyc]. 

Nebr.—Naysmith v. Auburn, 95 
Nebr. 582, 146 NW 971; Omaha _ v. 
Flood, 57 Nebr. 124, 77 NW _ 379; 
Harvard v. Crouch, 47 Nebr. 133, 66 
NW 276. 

N. Y.—kKehres v. New York, 162 
App. Div. 349, 147 NYS 825. 

Pa.—Gaughan v. Scranton, 266 Pa. 
586, 109 A 682; 
burgh, 256 Pa. 82, 100 A 533; Iron 
City Auto Co. v. Pittsburgh, 253 Pa. 
478, 98 A 679, LRA1917C 420; Knick- 
erbocker Ice Co. v. Philadelphia, 246 
Pa. 84, 92 A 62; In re Sixty-Second 
St., 214 Pa. 137, 63 A 426; Philadel- 
phia Ball Club v. Philadelphia, 192 
Pa. 632, 44 A 265, 73 AmSR 835, 46 
LRA 724; Dawson v. Pittsburgh, 159 
Pa. 317, 28 A 171; Chambers v. South 
Chester Borough, 140 Pa. 510, 21 A 
409; Wilson v. Beaver Borough, 13 
Pa, Co. 75. 

Ss. C.—Maudlin y. Greenville, 64 S. 
C. 445, 42 SE 202, 


Tenn.—Acker v. Knoxville, 117 
Tenn. 224, 96 SW 973. 
Tex.—Dallas v. Leake, (Civ. A.) 


34 SW 338; San Antonio v. Mullaly, 
ti Hex. Civ,-A.) 596, 33'°SW 256; Ft. 
Worth v. Howard, 3 Tex. Civ. A. 537, 
22 SW 1059. 

W. Va.—Perkins vy. Princeton, 80 
W. Va. 92, 92 SE 242; Rutherford v. 
Williamson, 70 W. Va. 402, 74 SE 
682; Godbey v. Bluefield, 61 W. Va. 
604, 57 SE 45; McCrary v. Fairmont, 
46 W. Va. 442, 33 SE 245; Blair v. 
Charleston, 43 W. Va. 62, 26 SE 341, 
64 AmSR 837, 35 LRA 852. 


Wis.—Schmidt v. Milwaukee, 149 
Wis: 367, 135 NW 8838, 
Wyo.—Rawlins v. Murphy, 19 


y 
Wyo. 238, 115 P 436. 

Sask.—Radisson v. Amson, 12 Sask. 
L. 406, 49 DomLR 517, [1919] 3 
WestWkly 580. . 

4. Chicago v. Jackson, 88 Ill. A. 
130; Bickford vy. Hyde Park, 173 
Mass. 552, 54 NE 343, 73 AmSR 320; 
White v. Medford, 163 Mass, 164, 39 
NE 997; Wright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 113, 173 P 1163. 
1167 [quot Cyc]; Darlington v, Alle- 
gheny, 189 Pa. 202, 42 A 112; Cham- 


Rafferty v. Pitts- 4 
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value thereof.? 


in the land.12 


Pa. 510, 21 A 409; Whitehead v. 
Manor Borough, 23 Pa. Super. 314; 
Dobson v. Philadelphia, 9 Pa, Dist. 
139; Shuter v. Philadelphia, 3 Phila. 
(Pa.) 228. 

5. -Gipps Brewing Co. vy. Peoria, 
205 Ill, A. 237; Heinrich v. St. Louis, 
125 Mo. 424, 28 SW 626, 46 AmSR 
490; Wright v. Butte, 64 Mont. 362, 
210 P 78, 80 [quot Cyc]; Spencer 
¥: gee Borough, 63 Pa. Super. 


[a] Market value before and after 
improvement.—In view of the diffi- 
culty of forming a proper conception 
of the word “value” and of ascertain- 
ing what is called “market value,” 
where there is no open market record- 
ing numerous transactions, courts 
have adopted as the equivalent of 
“market value” the phrase “what the 
property is worth or will sell for as 
between one who wants to purchase 
and one who wants to sell.” Milwau- 
kee Trust Co. v. Milwaukee, 151 Wis. 
224, 229, 138 NW 707. 

6 U. S.—Seattle v. Methodist 
Protestant Church Bd. of Home Mis- 
sions, 138 Fed. 307, 70 CCA, 597. 

Conn.—Canfield Rubber Co. v. 
Leary, 99 Conn, 40, 121 A 283. 

Ga.—Nelson v. Atlanta, 138 Ga. 
252, 75 SE 245; Williamson v. Savan- 
nah, 19 Ga, A. 784, 92°SH 291; Atlanta 
v. Atlas Realty Co., 17 Ga. A. 426, 87 
SH 698. 

Ill—Gipps Brewing Co. v. Peoria, 
205 Ill. A. 237. 

Iowa.—Richardson v. Sioux City, 
136 Iowa 4386, 113 NW 928; Preston 
v. Cedar Rapids, 95 Iowa 71, 63 NW 

TH 


Mass.—Dana v. Boston, 176 Mass. 
97, 57 NE 325 [cit Beale v. Boston, 
166 Mass. 53, 48 NE 1029; Stone v. 
Heath, 135 Mass. 561; Marsden v. 
Cambridge, 114 Mass. 490; Hartshorn 
v. Worcester, 113 Mass. 111; Dicken- 
son v. Fitchburg, 13 Gray 546]. 

Miss.—Warren County v. Rand, 88 
Miss. 395, 40 S 481. 

Mont.—Wright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 113, 173 P 1163, 
1167 [quot Cyc]. 

Nebr.—Lowe v. Omaha, 33 Nebr. 
587, 50 NW 760. 

Oh.—Little Miami R. Co. v. Martin, 
1 Oh. Dee. (Reprint) 440, 10 WestLJ 
54 


Pa.—In re Sixty-Second St., 214 Pa, 
137, 68 A 426; Sweeney v. Scranton, 
74 Pa. Super. 348; Hill v. Oakmont 
Borough, 47 Pa. Super. 261; Dobson 
v. Philadelphia, 9 Pa. Dist. 139. 

Alta.—Secord v. Edmonton, 10 
Alta. L. 463, 32 DomLR 698, [1917] 
1 WestWkly 819. 

Ont.—Matter of Harvey, 16 Ont. A. 
468 


68. 

[a] Uses interfered with—In a 
proceeding to ascertain damages 
from a change of street grade, it is 
admissible to show what uses the 
property was capable of and how 
such uses were interfered with, that 
by the improvement the property had 
been made inaccessible or less ac- 
cessible, and that it was less adapted 
to the purposes for which it was 
held than formerly; and the jury may 
take into consideration the cost of 
constructing a retaining wall so as 
to save aS much of the surface of the 
lot as could be preserved after the 
change of grade was effected. Hill 
vy. Oakmont Borough, 47 Pa. Super. 


bers v. South Chester Borough, 1401261. 
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an improvement the owner should receive the full 


On the other hand, an abutting 


owner has no right to damages where there is no 
depreciation in the market value of his property,?® 
or in case the market value of the property, in- 
eluding the use to which it may be devoted, will be 
enhanced;'* nor is he entitled to recover the full 
value of the fee where he retains substantial rights 
The general rules apply in a ease of 
injuries to a leasehold interest,!* or to the interest 


7. Peo. v. Hennessy, 154 App. Div. 
109, 138 NYS 659. 

8. Ala.—Smith v. New Decatur, 
166 Ala. 334, 51 S 984. 

Ga.—Nelson y. Atlanta, 138 Ga. 
252, 75 SE 245. 

Iowa.—Meardon vy. Iowa City, 148 
Iowa 12, 126 NW 939. 

92 SW 


Ky.—Louisville v. 
554, 29 KyL 116. 

Mass.—Fifty Associates y. Boston, 
201 Mass. 585, 88 NE 427; Garvey v. 
Revere, 187 Mass. 545, 73 NE 664: 
Dorgan v. Boston, 12 Allen 223. 

Miss.—Warren County v. Rand, 88 
Miss. 395, 40 S 481. , 

Mo.—Ketchum vy, Monett, (A.) 192 
ips Kent v. St. Joseph, 72 Mo. 

Mont.—Wright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 118, 173 P 1163, 
1167 [quot Cyc]. 

Pa.—Sweeney v. Scranton, 74 Pa. 
Super. 348; Burns vy. Reynoldsville 
Borough, 48 Pa. Super. 122. 

W. Va.—Rutherford v. Williamson, 
70 W. Va. 402, 74 SE 682. 

Wis.—Schmidt v. Milwaukee, 149 
Wis. 367, 135 NW 883. 

Ont.—In re Pryce, 20 Ont. A. 16. 

Set-oi of benefits see infra § 2686. 

9. Ind.—Ft. Wayne v. Hamilton, 
da Ind. 487, 32 NE 324, 32 AmSR 


Mich.—Grand Rapids v. Luce, 92 
Mich. 92, 52 NW 635. 

Mont.—Eby v. Lewistown, 55 Mont, 
118, 173 P 1168, 1167 [quot Cyc]. 

N. Y.—Kingsland v. New York, 45: 
Hun 198 [aff 110’ N. Y. 569, 18 NE 


Kaye, 


435]. 

Oh.—Dodson y. Cincinnati, 34 Oh. 
St. 276. 

10. Ga.—Hurt v. Atlanta, 100 Ga. 


274, 28 SH 65; Atlanta v. Atlas Realty 
Co., 17 Ga. A. 426, 87 SH 698. 
Wun ces ete v. Chicago, 214 Tll. A, 

Mich.—Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600. 

Mont.—Wright v. Butte, 64 Mont. 
362, 210 P 78. 80 [quot Cyc]; Eby v. 
Lewistown. 55 Mont. 113, 173 P 1163, 
1167 [quot Cyc]. 

Oh.—Lotze v. Cincinnati, 61 Oh. St. 
272, 55 NE 828. 

11. Seattle v. Methodist Protes- 
tant Church Bd. of Home Missions, 
138 Fed. 307, 70 CCA 597; Smith v. 
New Decatur, 166 Ala. 334, 51 S 984; 
Eby v. Lewistown, 55 Mont. 113, 173 
P 1168, 1167 [quot Cyc]. 

12. Dodson vy. Cincinnati, 34 Oh. 
St. 276. 

13. Iron City Auto. Co. v. Pitts- 
burgh, 253 Pa. 478, 98 A 679, LRA 
1917C 420; Akers v. Philadelphia, 63 
Pa, Super. 456. 

[a] Decrease in rental value.— 
Where the grade of a _ street is 
changed, injuring the leasehold, the 
lessee may show that the _ rental 
value of the premises has suffered a 
loss which, owing to the fact that 
the actual rental will remain as be- 
fore, necessarily will affect the mar- 
ket value of the leasehold. Iron City 
Auto. Co. v. Pittsburgh, 253 Pa, 478, 
98 A 679, LRAI917C 420. 

{[b] The property interest of the 
tenant is to be estimated without re- 
gard to his personalty, and, gener- 
ally speaking, without consideration 
of the “actual state of his business.” 
Jron City Auto. Co. v. Pittsburgh, 
258 Pa, 478, 98 A 679, "LRAI1917C 


420. 
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of a tenant by the entirety.14 The amount of the re- 
covery is to be determined by the depreciation in 
the market value of the premises considered as a 
whole, and not by the effect upon a mere fraction 
thereof.'® 

Cost of restoration or reconstruction. Although 
the true measure of damages is the depreciation in 
the market value of plaintiff’s property,'® where 
the damages are capable of full repair so that the 
property ean be restored completely to the condi- 
tion in which it was before the damages were suf- 
fered and to the same market value, plaintiff should 
be limited in his recovery to the cost of making such 
repairs ;!7 but where the work of reconstruction will 
exceed the diminution in the value of the premises, 
the general rule applies.‘* In a jurisdiction in which 
damages resulting from change of grade are limited 
to the diminution in the value of the improve- 
ments,!® where, after the changes which a prudent 
man would make to restore the premises to-as good 
condition with reference to the new grade as they 
were in with reference to the old grade, they are less 
valuable than before the change, the amount of 
diminution in value added to the cost of restoration 
may be taken as the measure of damages.?° 

Establishment of unreasonable grade. In a juris- 
diction where, in the absence of constitutional or 
statutory provisions, an owner who has improved his 
property with a view to a reasonable and proper 
grade may recover damages for the establishment 
of an unreasonable grade, the measure of damages is 


building 
work, his 


14. Goodrich v. Otego, 216 N.. Y. injured 
112, 110 NE 162 (the damages to 


which a tenant by the entirety of 
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diminution in value. 


[§§ 2669-2672 


the difference between the amount of damages which 
would have resulted to the property from the estab- 
lishment of a reasonable and proper grade and that 
resulting from the grade actually established.?! 

[§ 2670] b. General or Special Injuries. Damages 
for a change of grade to be recoverable by an 
abutting owner need not be different in kind or char- 
acter from those suffered by others along a street 
within the limits of the improvement.?2 <A recoy- 
ery, however, can be had only for injuries different 
from those suffered by the public generally.?* Thus 
there can be no recovery when the only injury is 
that occasioned by the fact that a change in the 
grade of a street renders it less convenient for use 
than it was before,?* but injuries are held to be of a 
special nature where access is destroyed,”> made 
more difficult,2° or even impaired.?7 

[§ 2671] c. Uncertain, Speculative, and Contingent 
Consequences. Speculative damages?® cannot be re- 
covered,?® as, for example, in proceedings to secure 
compensation for a change of grade;°° and conjec- 
tural future profits may not be set up as an item 
of damage.*+. A property owner cannot recover 
upon any speculative theory as to what the mu- 
nicipality may do in the future.*?. And in assessing 
damages for the opening of streets, uncertainty con- 
cerning the city’s future policy as to the opening of 
future streets and their grade cannot be considered.** 

[§ 2672] d. Remote Consequences. The injuries 
which may be recovered for must be the direct and 
proximate consequences of the improvement.** So 
ing supplies to and from plaintiff’s 


place of business, plaintiff suffered 
a special injury, different from that 


construction 
is limited to 
Hamilton Bldg. 


realty affected by changing the grade 
of a street is entitled are given as an 
equivalent for the diminution in 
value of his estate, not as rentals 
and profits, and an award of an an- 
nual payment from the village to him 
for the use and occupation of the 
premises is improper). 

15. Burns v. Reynoldsville Bor- 
ough, 48 Pa. Super. 122. Compare 
Matter of Grade Crossing Comrs., 116 
App. Div. 549, 101 NYS 928 (holding 
that, where one parcel of real prop- 
erty abutting upon a street is owned 
by an individual or corporation, and 
another piece of property not abut- 
ting on such street is used in connec- 
tion therewith and as a whole in the 
prosecution of a business, the owner 
of the property abutting upon such 
street may recover not only for dam- 
ages done to such real estate owned 
by him abutting upon such street, 
and to the buildings and machinery 
erected thereon, but also for the 
damage done to the parcel not so 
abutting, where, as before said, the 
whole is used as one plant and is 
necessary in the conduct of a single 
business). 


16. See supra text and note 6. 

17. %Ill.—Bruno v. Chicago, 214 Ill. 
A, 498. 

Minn.—Olson v. Albert Lea, 107 
Minn. 127, 119 NW 794. 

Mo.—Smith v. Kansas City, 128 


Mo. 28, 30 SW 314; Ketchum v. Mo- 
nett, (A.) 192 SW 470; Stroker v. St. 
Joseph, 117 Mo. A. 350, 93 SW 860. 

N. Y.—Susswein v. Bradley Con- 
tracting Co,; 184 App. Div. 852, 172 
NYS 652. © 

N. C.——Harper v. Lenoir, 152 N. C. 
723, 68 SE 228. 

18. Smith v. Kansas City, 128 Mo, 
23, 30 SW 314; Stroker vy. St. Joseph, 
117 Mo. A, 350, 98 SW 860; Hamilton 


Bldg. Co. v. Rapid Transit Subway 


Constr. Co., 190 App. Div. 3638, 186 
NYS 70. 
[a] Rule applied.—Although the 


contractor has agreed to restore any 


For later cases, developments and changes in the law see cumulative Annotations, 


Co. v. Rapid Transit Subway Constr. 


Co., 190 App. Div. 363, 180 NYS 70. 
19. See infra § 2676. 
20. Toledo v. Meinert, 15 Oh. Cir. 
Ct. N. S. 545. 
21. Hurst v. Akron, 23 Oh. Cir. 


Ct. N. S. 591; St. Bernard v. Goham, 


oder On CoAn aaa 

22. Medley vy. Jackson, (Mo. A.) 
200 SW 676; Sweeney v. Seattle, 57 
Wash, 678, 107 P 843. 

[a]. Dlustration—Where the ob- 
struction of an alley in grading a 
street destroyed the means of access 
for teams hauling supplies to and 
from plaintiff's place of business, 
plaintiff suffered a special injury, 
different from the general public, for 
which the city was liable. Sweeney 
oi Seattle, 57 Wash. 678, 107 P 


23. Lafayette v. Nagle, 113 Ind. 
425, 15 NE 1; Walters.v. Baltimore, 
etce., R. Co., 120 Md: 644, 88 A 47, 
46 LRANS 1128; Davenport v. Hyde 
Park, 178 Mass, 385, 59 NE 1030; 
Davenport v, Dedham, 178 Mass. 382, 
59 NE 1029; Columbus Plow Co. v. 
R. Co., 12 OhNPNS 81. 

[a] Tustration.—One petitioning 
for damages suffered by reason of a 
change of grade in a street cannot 
claim damages on the ground that 
the change of grade made it impossi- 
ble to haul as heavy loads over the 
street as before, such damages not 
being special and peculiar. | Daven- 
port. v. Hyde Park, 178 Mass. 385, 
59 NE 1030. 

[b] Where access to a lot is cut 
off by lowering the surface of an 
alley several feet below ‘the previ- 
ously established grade, there is a 
special injury, entitling the owner 
to damages. Lafayette v. Nagle, 
113. Ind. 425, 15 NE 1. 

24 Davenport v. Hyde Park, 178 
Mass. 385, 59 NE 1030; Sweeney v. 
Seattle, 57 Wash. 678, 107 P 843. 

[a] Where obstruction of an 
alley in grading a street destroyed 
the means of access for teams haul- 


suffered by the public generally, for 
which he was entitled to recover 
from the city. Sweeney v. Seattle, 
57 Wash, 678, 107 P 843. : 

25. Chapman v. Staunton, 155 
Tl, A. 70 [aff “246. Tl 8945792 NS 
905]; Joliet v. Blower, 49 Ill. A. 464 
[rev on other grounds 155 Mil. 
414, 40 NE 619]; Faust v. Pope, 132 
Mo. A, 287, 111 SW 878. 

26. Denver v. Vernia, 8 Colo. 399, 
8 P 656; Carnahan vy. Paris, 158 Ill. 
A. 150; West Covington v. Schultz, 
30 Sw 410, 660, 16 KyL 831. 

27. Shrader v. Cleveland, etc., R. 
Co., 242 Ill. 227, 89 NE 997, 26 
LRANS 226; Coyne v. Memphis, 118 
Tenn. 651, 102 SW 355. 

28. Speculative damages generally 
see Damages § 86. 

29. See cases infra notes 30-33. 

30. Newton v. Peoria, 132 Tll. A, 
651; Hubbell v. Des Moines, 183 Iowa 
715, 167 NW 619; In re Buffalo Grade 
Crossing Comrs., 207 N. Y. 52,100 NE 
714; Iron City Auto. Co. v. Pittsburgh 
253 Pa. .478)°98 (A. 679, LRAI91 TC 
420; Philadelphia Ball Club yv. Phila- 
delphia, 192 Pa. 632, 44 A 265, 78 
AmSR 8385. 46 LRA 724; Frick v. 
Philadelphia, 60 Pa. Super. 283; In 
re Fifty-Second St., 2 Pa. Co. 554. 

31. Chicago Sanitary Dist. v. Mc- 
Guirl, 86 Ill. A. 392; Philadelphia Ball 
Club v. Philadelphia, 192 Pa. 632, 44 
A 265, 73 AmSR 835, 46 LRA 724, 

32. Moffat v. Denver, 57: Colo. 473, 
143 P 577; Rogers v. New London, 89 


Conn, 348, 94 A 364; Braucher v. 
eon aet Borough, 58 Pa. Super. 
23. J. G. Brill 


Co, v. Philadelphia, 
167 Pa,.1, 81,A 348, 

34, Ark.—Gordon v. Camden Curb, 
etc., Dist. No. 1, 172 Ark. 94, 287 SW 


761, 
109 


Ky.—Henderson v. Winstead, 

Ky. 328, 58 SW 777, 22 KyL 828. 
Me.—Sherburne v. Sanford, 113 Me. 

66, 92 A 997. 


N. Y.—Comesky v. Suffern, 179 N. 
Y. 398, 72 NE 320; Coster v. Albany, 


same title, page and note number, - 


§§ 2672-2675] 


in assessing the damages for an improvement, dam- 
ages which result from the maintenance of such im- 
provement in an improper manner cannot be recov- 
ered.*° Upon a change of grade a lot owner cannot 
recover the depreciation caused by the effect upon 
the appearance of his building of changes wholly 
external to his premises.*® 

[§ 2673] e. Future Consequences.3? In the case 
of a permanent injury by the construction of an im- 
provement, all damages present and prospective 
are to be assessed in one proceeding,?® but perma- 
nent damages cannot be recovered for a recurring 
and intermittent ‘source of injury.°® And where a 
change of grade is an illegal act, it will not be 
assumed that the unlawful condition is a legal and 
permanent one so as to allow recovery once for all 
for the diminution in the value of the premises, and 
the property owner is confined to such damages as 
accrue to him for the injury to the enjoyment of 
the property down to the commencement of the 
suit.2° So, if the intent of an ordinance is carried 
out by the grading of a street to its width as 
physically opened, then damages are necessarily con- 
fined to the injury actually sustained, and if the 
city thereafter should, by proper legislation, de- 
cide to grade the remainder of the street, the dam- 
ages accruing must be then paid.** 

[§ 2674] f. Time of Estimation. In the absence 
of a contrary provision of the charter or statute, 
damages should be assessed as of the time when the 
43 N. Y. 399; Newman v. Bradley Con-| intersection, as a 
tracting Co., 164 NYS 757. eae 


Pa.—In re Tucker, etc., ; 
Pa. 336, 31 A 117; Reith v. Philadel- 


Borough, 
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such other street. 
31 Pa. 
Where the plain intent of the act is 
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improvement is made*? or as of the time of the 
original assessment,*? and not as of the time of de- 
termination of an appeal.‘ In case of a change 
of grade, the damages ordinarily are to be estimated 
as of the time when the physical change takes 
place,** at least in the absence of peculiar circum- 
stances rendering it inequitable to do so.4* How- 
ever, damages will not be limited to the grade exist- 
ing when work is temporarily suspended but may 
be awarded upon the assumption that the street will 
be placed upon the established grade,*7 and subse- 
quent completion will be part of the original con- 
struction, for which the petitioners can recover no 
additional damages.*8 

In street opening proceedings, damages to build- 
ings located upon the line of the proposed street are 
to be ascertained so far as can be as of. the time 
when the street is actually opened, and not when the 
city acquired title to the land.4® So damages can- 
not be recovered for injuries to buildings which have 
been removed after title has vested in the city and 
before the street is opened and graded.5° 

[§ 2675] g. Specific Elements of Damages®1—(1) 
In General. Where the rule is adopted that the 
measure of damages is the change in market value, 
specific items of injury can be considered only in 
determining the difference in market value, not as 
the basis of specifie awards of damages.5? Among 
the items which may be so considered as bearing 
upon market value may be mentioned: Depreciation 


change of grade of 46. Peo. v. Dickey, 148 App. Div. 
Nyhart v. Taylor! 663, 1833 NYS 221. 
Super.. 635. (2) 47. Wooley v. Fall River, 220 


Mass. 584, 108 NE 367. 
48. 


hia, 23 Pa. Dist. 360. 

P Que.—D’Ambrosio vy. Montreal, 45 
Que. Super. 282. ‘ 

“A rise or depression in the value 
of the real estate involved due to 
some condition not connected with 
the improvement, should not be con- 
sidered in the determination of the 
damages.” Matter of Rogers, 188 
App. Div. 813, 177 NYS 470. 

[a] Grade crossing removal. 
Where, by agreement of a railroad 
company and a city, a grade crossing 
is abolished, through the raising of 
the railroad tracks and lowering of 
the street, one whose property does 
not abut upon the street cannot re- 
eover as damages occasioned by the 
change of grade the increased cost of 
moving freight to and from —his 
building and cars upon the railroad 
tracks Since such injury is effected 
wholly by the elevation of the tracks. 
In re Tucker, etc., Sts., 166 Pa. 336, 
op AL TTT. 

35. Badger v. Boston, 130 Mass. 
170; Clark v. Washington, 11 Pa, Co. 
433. 

{a] Failure to keep the street in 
repair after change in grade cannot 
be considered as an element of dam- 
age for changing of grade. Hender- 
son v. Winstead, 109 Ky. 328, 58 SW 
7177, 22 Kyl 828. j 

26. Springfield v. Griffith, 21 Ill. 


A. 93. 

37. Negligent injury see supra 8 
2O70sin- 43°C.) z 

Speculative and contingent conse- 
quences see supra § 2671. 

38. White v. Springfield, 189 Mo. 
A. 228, 173 SW 1090; Moore v. Albany, 
98 N. Y. 396; Frick v. Philadelphia, 
60 Pa. Super. 283; Nyhart v. Taylor 
Borough, 31 Pa. Super. 635; In re 
Shawmont Ave., 5 Pa. Dist. 190, 18 
Pa,, Co. 23. 

{a] ‘hus (1) since the change of 
grade of a particular street involves 
a change of grade of its intersection 
with another street, an abutter who 
has made no claim under an enabling 
statute for a change of grade of the 
former street cannot afterward re- 


that the original opening of the street 
Shall include the grading of the street 
as designated in the ordinance, the 
damages for the original opening and 
grading must be recovered in one pro- 
ceeding. Frick v. Philadelphia, 60 
Pa. Super. 283; In re Shawmont Ave., 
b Pax Dist..190;-18 Par Coe 23. 

39. Godbey v. Bluefield, 61 W. Va. 
604, 57 SE 45. 

[a] On change of grade of a street, 
it is error to instruct the jury to 
consider as an element of permanent 
damages the subjection of the abut- 
ting property to discharge of surface 
water collected by the street as 
altered, since that cause of action is 
intermittent, not authorizing recov- 
ery of permanent damages. Godbey 
Pf Bluefield, 61 W. Va. 604, 57 SH 


40. Lewis v. Pennsylvania R. Co., 
76 N. J. L. 220, 68 A 1077. 

41. Frick v, Philadelphia, 60 Pa. 
Super. 283, 

42. Shannahan v. Waterbury, 63 
Conn, 420, 28 A 611; Edsall v. Jersey 
Shore Borough, 220 Pa, 591, 70 A 429. 

43. Portland v. Tigard, 64 Or. 404, 
129 P 755,,130:-B 9:82. 

{aj Tllustration.—Where the re- 
port of the viewers as to the damages 
therefrom is adopted by the city 
council, and an appeal taken, the 
damages should be determined as of 
the date when the city council 
adopted such report, and not of the 
date of the trial in the appellate 
court. Portland v. Tigard, 64 Or. 
404, 129 P 755, 130 P 982. 

44, Shannahan v. Waterbury, 63 
Conn, 420, 28 A 611. 

45. Matter of Rogers, 188 App. 
Div. 813, 817, 177 NYS 470; Peo. v. 
Dickey, 148 App. Div. 663, 133 NYS 
221 


“Theoretically the time as of which 
the damages should be ascertained is 
the date when the improvement ne- 
cessitating the change of grade is 
substantially completed, assuming a 


Wooley v. Fall River, supra. 
49. Matter of Vyse St., 80. App. 
Div. 622, 80 NYS 842; Matter of 
Rogers Place, 65 App. Div. 1, 72 NYS 
459; Peo. v. Coler, 60 App. Div. 77, 


69 NYS 8638; Matter of West 
Sbooeig Road, 47 Mise. 216, 95 NYS 
894. 


50. Matter of Vyse St., 80 App. 
Div. 622, 80 NYS 842. 

§ sins mites admissible see infra 

52. Conn.—Gaylord v. Bridgeport, 
90 Conn. 235, 96 A 936, 

Ga.—Nelson v. Atlanta, 138 Ga. 
252, 75 SE 245; Atlanta v. Atlas 
Realty Co., 17 Ga. A. 426, 87 SH 698; 
Macon v. Daley, 2 Ga. A. 355, 58 SE 


540. 

Ill.—C, Hacker Co. v, Joliet, 196 Ill. 
A. 415. 

Ky.—Covington v. Taffee, 68 SW 
629, 24 KyL 378. 

Miss.—Murphy vy, 103 
Miss. 110, 60 S 48, . 

Mont.—Wright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 113, 173 P 1163, 
1167 [quot Cyc], 

Oh.—Cincinnati v. Williams, 8 Oh. 
Dec. (Reprint) 718, 9 CincLBul 243. 

Pa.—Bond v. Philadelphia, 218 Pa. 
475, 67 A 805° Mead v. Pittsburg, 194 
Pa. 392, 45 A 59; Chambers v. South 
Chester Borough, 140 Pa, 510, 21 A 
409; Whitehead v. Manor Borough, 23 
Pa. Super. 314; Wilson vy. Beaver 
Borough, 13 Pa. Co, 75; In re Fifty- 
Second St., 2 Pa. Co, 554. 

S. C.—Maudlin v. Greenville, 64 S. 
C. 444, 42 SE 202. 

117 


Tenn.—Acker -v. 
Tenn, 224, 96 SW 973. 

W. Va.—Perkins v. Princeton, 80 
W. Va. 92, 92 SE 242, 

Wis.—Schmidt v. Milwaukee, 149 
Wis. 367, 135 NW 883. 

[a] Thus, inconvenience and in- 
jury to property from rain, snow, and 
surface water may be shown as an 
element of injury to abutting owners 


Meridian, 


Knoxville, 


reasonable time to have elapsed be-: from a change in the grade of a 


tween the commencement of the work] street, 


of the improvement and its comple- 


cover for the change of grade of the! tion.” Matter of Rogers, supra. 


but not as a_ substantive 
ground of action, Perkins v. Prince- 
ton, 80 W. Va. 92, 92 SE 242, 


440 [44 C.J] 


in rental value,®* the effect upon the volume of pass- 
ing traffic,>+ the flooding of land,®® the shattering 
of rock in a quarry by dynamite used in construct- 
ing a road,°® the cost of other street improvements 
likely to be charged upon the premises after a street 
is opened,®’ or the certainty or probability of fu- 
ture expenditures on the property rendered neces- 
sary or desirable by the changed conditions result- 
ing from the completion of the improvement,** 
although it has also been held that the probability 
or possibility of future municipal actions as to pave- 
ments, sidewalks, curbs, street sprinkling, ete., 
should not be taken into account.>® In determining 
the depreciation of the value of property as a whole 
by reason of a change of grade, it is proper to take 
into consideration such matters as injuries to shade 
trees®® or difficulties of drainage.*t Under a statute 
permitting recovery of all damages sustained 
through the injury of property in any manner, in- 
jury to a landowner by draining his well may be 
recovered for.®? 

[§ 2676] (2) Injuries to Buildings or Improve- 
ments. The mere fact that the erection of a building 
or the making of improvements is made by statute 
a condition to a recovery of damages for a change 
of grade®* does not, it has been held, limit the dam- 
ages recoverable to those occasioned to the build- 
ings or improvements,** although a contrary deci- 
sion has been made with reference to a statute 
limiting awards of damages to the owners of land 
upon which any house or other building stands.** 
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[§§ 2675-2679 
In a jurisdiction in which, in the absence of statu- 
tory provision, damages are allowed to an abutting 
owner in case of a change of grade causing the 
injury, where a grade has been previously estab- 
lished and improvements made in conformity there- 
with,®°® damages are limited to the injury to the 
improvements.°7 Damages to improvements are not 
necessarily proportionate to the damage to the 
land itself, and where there is separate ownership, 
award may be made to the owner of the land and 
denied to the owner of the improvement.®® 

[§ 2677] (3) Cost of Grading or Otherwise Ad- 
justing Abutting Premises. As bearing upon the 
amount of damages, the reasonable cost of adjusting 
the premises to the changed grade may be consid- 
ered,®® although not specifically recoverable’® or al- 
though not constituting the measure of damages.’ 
In an action of trespass based upon an alleged 
illegal change of grade, plaintiff cannot recover as 


_ damages the cost of filling his land to conform to 


such grade.” 

[§ 2678] (4) Destruction of Shade Trees. Shade 
trees which have been destroyed may be considered 
in determining damages.*? But where damages un- 
der the statute are expressly confined to ‘‘buildings 
erected upon’’ the street, there can be no recovery 
for shade trees destroyed by the opening of a street, 
although planted after the street had been put upon 
the confirmed plan of the city.™* 

[§ 2679] (5) Destruction of Sidewalk. While it 
has been held that the cost of constructing a new 


since the cost of bringing the prop- 


53. Goggin v, Chicago, 162 Il, A. 


368. 
54. C. Hacker Co. v. Joliet, 196 Ill. 


Aly 415, 
55. Hubbard v. Webster, 118 Mass. 


599. 

56. White v. Medford, 163 Mass. 
164, 39 NE 997. 

57. Eby v. Lewistown, 55 Mont. 
113, 173 P 1168, 1167 [quot Cyc]; De 
Benneville v. Philadelphia, 204 Pa. 
51, 53 A‘521. 

Element of damage in eminent do- 
main proceedings see Eminent Do- 
main § 236. 

58. Gaylord v. Bridgeport, 90 Conn, 
235, 96 A 936. 

59. Gaylord v. Bridgeport, supra; 
Newton’s App., 84 Conn. 234, 79 A 
742; Lewis v. New Britain, 52 Conn. 


568. 

60. See infra § 2678. 

61. Chicago v. Jackson, 88 Ill, A, 
130. 

62. Bickford v. Hyde Park, 173 
Mass. 552, 54 NE 348, 73 AmSR 320. 


But see O’Neil v. BenAvon Borough, 
9 Pa. Dist. 130 (holding that no dam- 
ages are recoverable from a borough 
for an injury to an underground flow 
of water which fed a spring, caused 
by excavations made in grading for 
a street). 

63. See supra § 2662. 

64, Dalzell v. Davenport, 12 Iowa 
437. 

65. Delaware, etc., R. Co. vy. Sum- 
mit, 77 N. J. L. 438, 72 A 83, 

66. See supra § 2645. 

67. Seasongood yv, Cincinnati, 5 Oh, 
Gir, Ct), 225;)3'OhP Cir, Dec ALB Cin= 
cinnati v. Williams, 8 Oh. Dec. (Re- 
print) 718, 9 CincLBul 243; Chatfield 
vy. Cincinnati, 7 Oh, Dec. (Reprint) 
111, 1 CineLBul 125. 

[a] Improvements may consist in 
grading a lot to the established grade, 
Seasongood y. Cincinnati, 5 Oh. Cir, 
Ct) 225, 3 Oh. Cir.’Dee! 413) 

68. Spokane Tract. Co. v, Granath, 
42 Wash, 506, 85 P 261. 

69. . S.—Seattle v. Methodist 
Protestant Church Bd. of Home Mis- 
sions, 138 Fed, 307, 70 CCA 597. 

Conn.—Gaylord v. Bridgeport, 96 


Conn, 235, 96 A 936; Pickles vy. An- 
sonia, 76 Conn. 278, 56 A 552: Cook v. 
Ansonia, 66 Conn. 413, 34 A 183. 

Ga.—Augusta v. Schrameck, 96 Ga, 
426, 23 SE 400, 51 AmSR 146; Wil- 
liamson vy, Savannah, 19° Ga, A. 784, 
92 SE 291; Atlanta v. Atlas Realty 
Co.,. 17. Ga: \A. 426. 87 SE 698; 
oy Ree v. Daley, 2 Ga. A. 355, 58. SE 

Ill.—Springfield v. Griffith, 46 Ill. 
A. 246. 

Iowa.—Richardson v. Sioux City, 
136 Iowa 436, 118 NW 928; Thompson 
v. Keokuk, 61 Iowa 187, 16 NW 82. 

Kan.—Topeka v. Martineau, 42 Kan. 
387, 22 P 419, 5 LRA 775, 

La.—Landry vy. Lake Charles, 125 
La; 210, 51 S 120. 

Me.—Chase v. Portland, 86 Me, 367, 
29 A 1104, i 

Md.—Philadelphia, ete., R. Co. v. 
Baltimore, 124 Md. 635, 93 A 146. 


Minn.—McCarthy v. St. Paul, 22 
Minn, 527. 
Miss.—Murphy y. Meridian, 103 


Miss. 110, 60 S 48. 
Mo.—Stroker vy. St. Joseph, 117 Mo. 
A, 350, 93 SW 860. 


N.. Y.—In re: Borup, 182 N, Y. 222, 
74 NE 838, 108 AmSR 796. 

N. C.—Harper v, Lenoir, 152 N: ©. 
723, 68 SH 228. 


W. Va.—Rutherford v. Williamson, 
70 W. Va. 402, 74 SE 682. Compare 
Godbey v. Bluefield, 61 W. Va. 604, 57 
SE 45 (holding that, on change of 
street grade, the cost of filling a lot 
so affected and raising a _ building 
thereon to the level of the street can- 
not be included in estimate of dam- 
ages, unless necessary to preserve 
the property from further injury, or 
render it fit for use). 

Wis.—Milwaukee Trust Co. v. Mil- 
waukee, 151 Wis, 224, 1838 NW 707; 
Tyson v. Milwaukee, 50 Wis. 78, 5 
NW 914; French y. Milwaukee, 49 
Wis. 584, 6 NW 244; Stowell v. Mil- 
waukee, 31 Wis. 523. 

Ont.—In re Burnett, 31 Ont. 262. 

[a] The cost of shifting’ the loca- 
tion of the buildings on the property 
while lowering them to conform to 


the new grade cannot be considered, | 


erty into conformity with the new 
grade is alone material, and the 
owner may not effect a relocation of 
his buildings at the expense of the 
city. Richardson v. Sioux City, 136 
Iowa 436, 1183 NW 928. 

[b] Cost of raising a building 
may be shown... Coons v. McKees 
Rocks, 248 Pa. 340, 90 A 141. 

70. Springfield v. Griffith, 21. Tll. 
A. 93; Philadelphia, ete, R. Co. v. 
Baltimore, 124 Md. 635, 93 A. 146; 
Iron City Auto. Co. v. Pittsburgh, 253 
Pa. 478, 98 A 679, LRAI917C 420; 
Edsall v. Jersey Shore Borough, 220 
Pa. 591, 70 A 429; Bond -v. Philadel- 
phia, 218 Pa. 475, 67 A 805; Dawson 
v. Pittsburgh, 159 Pa. 317, 28 A 171; 
Chambers v. South Chester Borough, 
140 Pa, 510, 21 A 409; Greensburg vy. 
Young, 53 Pa, 280; Lawrence McFad- 
den Co. v. Philadelphia, 59 Pa. Super. 
44; Burns vy. Reynoldsville Borough, 
48 Pa, Super. 122, 


71. See supra § 2669. 

72. Kelly v. Baltimore, 65 Md. 171, 
3 A 594, 

73. Conn.—Forbes vy, Orange, 85 
Conn. 255, 82 A 559; Fox v. South 
Norwalk, 85 Conn. 237, 82 A 642; 


mAs ae aon’, 66 Conn, 413, 34 A 

4 olley v. Torrington, 63 4 

426, 28 A 613. : rou 
Ky.—Ludlow v. Froste, 45 

20 KyL 216. ge 

SRE Os xs) v. Sedalia, 74 Mo, A. 
Nebr.— Stocking Vice “Lincoln, 93 

et 798, 142 NW 104, 46 LRANS 


N, J.—Worth v. Westfield, 90 A 


727. 
N. Y.—Goodrich v, Otego,;, 216 N. 
Y, 112, 110 NE 162. 
PA a et hi v. Haines, 12 Oh, A. 
agp eSeaman v. Washington, 33 A 
[a]_ Specific item for shade trees 
should not be set out in award. 
Goodrich vy, Otego,:216 N. Y, 112, 110 
se eee ‘ 
a obson y. Philadelphia, 9 ‘ 
Dist, 139, ne 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2679-2682] 


sidewalk is not a proper item of the damages recoy- 
erable for a change of grade,?> the value of an 
existing walk which has been destroyed may be 
taken into consideration.7é 

[§ 2680] (6) Interference with Access.77 In- 
creased difficulty of access to the premises may be 
considered as bearing upon the diminution in market 
value occasioned by an improvement,’® although it 
cannot be compensated for as a distinct item of 
damages."® In determining the depreciation of value 
due to interference with access by a change of grade, 
the change as affecting the entire street on which the 
lot abuts should be taken into consideration.8° Un- 
der statutes providing for compensation for damages 
consequential upon the making of street improve- 
ments, a property owner cannot recover for tempo- 
rary interference with access to his premises pend- 
ing the making of the improvement not different 
in kind from the injuries suffered by all owners 
in the neighborhood.*+ 

[§ 2681] (7) Removal of Lateral Support.®? 
Where the liability for consequential damages oc- 
casioned by the construction of an improvement is 
recognized,®** recovery may be had for damages occa- 
sioned by the withdrawal of lateral support,®* the 
measure being the depreciation in the market value of 
the property in consequence thereof,** or, according 
to another view, the difference in rental value until 
the lateral support is restored,®* and the cost of 
a retaining wall is to be considered as an element 
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affecting the market value.%? However, the right 
of lateral support extends only to the soil in its nat- 
ural condition and does not protect whatever is 
placed on the soil increasing the downward and 
lateral pressure. Where, under a statute giving 
abutting owners compensation for all damages sus- 
tained by the construction of a subway, the abutter 
is entitled to recover for the physical injury done 
his building by the settling thereof, the expense of 
paying a competent person to see that proper pre- 
cautions were taken to make the physical injury as 
small as possible is properly included.®? 

[§ 2682] (8) Injury to Business or Temporary 
Loss of Use of Property.2° Under statutes provid- 
ing for compensation for injuries occasioned by the 
making of improvements, it has, in some cases, been 
held that there may be a recovery for the loss 1n 
rental value while the improvement is being ¢on- 
structed.°! But as a rule damages may not be re- 
covered for injury to business or for the temporary 
loss of the use of property during the construction 
of a public improvement if the work is prosecuted 
with reasonable diligence.°2 Diversion of traffic 
from a street is not ordinarily an element of dam- 
age,°? nor can loss of business be considered unless 
it affects the market value of the property ;** but 
it is sometimes held that damages may be recovered 
for a permanent loss of business due directly to an 
obstruction in the street.®® j 

Where the proper measurement of damages is the 


75. Shelton Co. v. Birmingham, 61 
Conn. 518, 24 A 978. 

76. Forbes v. Orange, 85 Conn. 255, 
82.A 559; Cook v. Ansonia, 66 Conn. 
413, 34 A 183; Holley v. Torrington, 
63 Conn. 426, 28 A 613; Shelton Co. 


y. Birmingham, 62 Conn. 456, 26 A 348. 


77. Interference with access as 
element of damage in eminent do- 
main proceedings see Eminent Do- 
main §§ 152, 153. 

. Atlanta v. Atlas Realty Co., 

17 Ga. A. 426, 87 SE 698; Chambers 

v. South Chester Borough, 140 Pa. 
510, 21 A 409. 

[a] Accumulation 


downe Borough, 68 Pa. Super. 218; 
Burdsall vy. Lansdowne Borough, 68 
Pa. Super. 215. 


[b] 
access may be considered. Shaffer v. 


Reynoldsville Borough, 44 Pa. Super. 1. 


79. Atlanta v. Atlas Realty Co., 
17 Ga. A. 426, 87 SH 698; Chambers v. 
South Chester Borough, 140 Pa. 510, 
21 A 409. 

{a] Diminution of rental value, 
due to impairment of the right of 
ingress and egress, is not an element 
of damages recoverable for change of 
street grade. Atlanta v. Atlas Realty 
Co., 17 Ga. A. 426, 87 SE 698. 

80. Spokane v. Thompson, 69 
Wash. 650, 126 P 47. 


Injury to nonabutting property 
generally see infra § 2692. 

81. Reith v. Philadelphia, 23 Pa. 
Dist, 3602.47 


Recovery for temporary obstruc- 
tion in eminent domain proceedings 
see Eminent Domain § 142. 

82. Removal as ground for com- 
pensation in eminent domain pro- 
ceedings see Eminent Domain § 151. 

83. See supra § 2631. 

84. Nixon vy. Chicago, 212 Ill, A. 
365; Columbus v. Williard, 7 Oh. Cir, 
Cthad13: 

85. Joliet v. Schroeder, 92 Ill. A. 
68. fafi 189111.) .48,:59 NE 550, 52 
LRA 634]. 

86. Island Lime Co, v. Seattle, 122 
Wash, 632, 211 P 285. 

[a] Rental value as measure of 
damages.—Where the use of a city 
lot was prevented by the withdrawal 
of lateral support when the city re- 
graded the street, the owner can re- 


of water in 
front of premises.—Yocum v. Lans- 


Cost of restoration of ease of 


cover the rental value of such lot 
during the period the use was pre- 
vented, since the city might, by 
restoration of the lateral support, 
have ended the damage at any time, 
and after the lot had ceased sliding 
into the street it might be as valu- 
able as before, so that the difference 
in market value would not cover the 
continuing damage. Island Lime Co. 
v. Seattle, 122 Wash, 632, 211 P 285. 

87. Bemis v. Springfield, 122 Mass. 
110; Harper v. Lenoir, 152 N. C. 723, 
68 SE 228; Greenawalt v. West New- 
ton Borough, 64 Pa. Super. 576; 
Rutherford v. Williamson, 70 W. Va. 
402, 74 SE 682. 

88. Northern Transp. Co. v. Chi- 
cago, 18 F. Cas. No. 10,324, 7. Biss. 
45 [aff 99 U. S. 635, 25 L. ed. 336]; 
Cincinnati y. Filser, 2 Oh. A. 394, 19 
Oh Cir Ct. N, Si 112)"°35 Oh; Cir, Ct. 
487. See Hall v. Bristol, L, R. 2 C. 
P, 322, 16 ERC 551 (where, under a 
statute providing compensation for 
all damage, it was held that recov- 
ery could not be had for the giving 
way of land because of the extra 
weight put upon it by buildings with- 
in the preceding twenty years). 

[a] Sinking caused by improve- 
ments.— A city making excavations 
for public improvements in a street 
is not liable for injury to an adjoin- 
ing building caused by the removal 
of its lateral support, where the 
sinking of the land is due to the in- 
creased pressure of the buildings 
thereon. Northern Transp. Co, v. 
Chicago, 99 U. S.' 635, 25 L. ed.’ 336. 

89. Fifty Associates yv. Boston, 
201 Mass. 585, 88 NE 427. 

90. Recovery in eminent domain 
proceedings see Hminent Domain §§ 
234-237, 

91. Newark v. Weeks, 70 N. J. L. 
448,59 A 901; Corning v. Holmes, 180 
App. Div. 458, 1675NYS 746 [aff 227 
N. Y. 624 mem, 125 NE 913 mem]; 
Johns vy. Salamanca, 129 App. Div. 
717, 114 NYS 707; In re Burnett, 31 
Ont, 262. 

[a] Abolition of grade crossing.— 
(1) Incidental damages, as from loss 
in rental values,. to the owner of 
premises from the construction of a 
grade crossing improvement, while 
the work was in progress, are recov- 
erable. Corning vy. Holmes, 180 App. 


Div. 458, 167 NYS-746 [aff 227 N. Y. 
624 mem, 125 NE 913 mem]. (2) 
But damages for loss of profits of 
business during progress of work of 
grade crossing improvement are not 
recoverable where they are too re- 
mote. Corning v. Holmes, supra. 
[b] Full compensation includes in- 
jury to rental value.—aA statute, pro- 
viding for compensation when the 
grade of a street is changed So as to 
injure abutting property, provides for 
full compensation for the injury done 
to abutting property by such change, 
and includes, not only damages to 
the fee, but diminution in the rental 
value from the time of the permanent 
change in the grade to the making of 


the award for fee damages. Johns v. 
W717, 114 


Salamanca, 129 App. Div. 
NYS 707. 

92. Ga.—Tugegle v. Atlanta, 57 Ga. 
114, 


Ill.—Chicago Flour Co. v. Chicago, 
243 Ill. 268, 90 NE 674; Lefkovitz v. 
Chicago, 142 Ill. A. 27 [aff 238 Til. 
23, 87 NE 58]; Osgood v. Chicago, 44 
Til. AS 582° [aff 154 Ty 194) 4beNE 
40]; Hast St. Louis v. Wiggins Ferry 
Co.) Py ThA 254 
La.—Widalat v. New Orleans, 43 
La. Ann. 1121, 10 S 175. 
Mass.—Brooks vy. Boston, 19 Pick. 
174. 
Oh.—Cincinnati v. Whetstone, 9 Oh. 
Dec. (Reprint) 368, 12 CincLBul 247. 
Pa.—Iron City Auto. Co. v. Pitts- 
burgh, 253 Pa. 478, 98 A 679, LRA 
1917C 420. 
Wis.—Stadler_ v. 


Wis. 98. ‘ 
Damage for delay see infra § 2683. 


Milwaukee, 34 


93. Chicago v. Spoor, 190 Ill. 340, 
60 NE 540; Chicago v. Jackson, 88 
Tll. A. 130; Hoy v. Salamanca, 57 


Misc. 81, 107 NYS 208. 

94. Chambers v. South Chester 
Borough, 140 Pa. 510, 21 A 409; Re 
Shragge, 20 Man. 1, 15 WestLR 96. 

[a] The extent to which change 
interfered with customers of the 
business the lessee carried on in the 
leasehold may be shown, Iron City 
Auto. Co. v. Pittsburgh, 253 Pa. 478, 
98 A 679, LRA1917C 420. 

95. Aldrich v. Wetmore, 52° Minn. 
164, 53 NW 1072; Lacour v. New 
York, 10 N. Y. Super. 407; Re Brown 
Co., 36 Ont. L. 189, 10 OntWN 19. 
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cost of repairs,®® the owner is entitled to recover, 
in addition to the cost of repairs, the rental value, 
or the worth of the use of his buildings and prem- 
ises during the time it was not reasonably possible 
to repair them and during the time necessary for 
the making of repairs.%” 

[§ 2683] (9) Delay. Where there has been a 
wrongful delay in the execution of the work, an 
abutting owner may recover the loss of his rents®® 


or profits®® during the delay. Where the city has” 


been prevented by injunction from proceeding with 
the work, the time that it is under restraint cannot 
be considered in determining whether there has been 
an unreasonable delay in the completion of the im- 
provement.‘ A municipality acting in the exercise 
of its power in changing the grade of a street and 
complying with a statutory provision as to the 
assessment of damages and benefits is not lable 
for injuries to an abutting owner due to the fault 
of contractors in encumbering the street long after 
the time fixed by the contract for the expiration of 
the work had expired.?, A landowner building on 
property abutting on a street not open for public 
use takes the risk with respect to the time it will 
be improved and opened for such use, and cannot 
recover for loss of rents due to a delay in opening 
such a street caused by the building of a subway.® 

[§ 2684] (10) Inconvenience and Annoyance. Un- 
der the rule that the measure of damages is the 
depreciation in the market value of premises,* it 
has been held that there can be no recovery for in- 
convenience resulting from the progress of the work 
of changing.a grade.’ And a statute relative to the 
acquisition of lands for an additional water supply 
providing for compensation to the owners of land 


96. See supra § 2669. 
97. Chicago v. Rust, 117 Ill. A. 


we 
x 


427 10. 

98. Cassel v. New York, 167 App.|156 NW_ 374; 
Div. 831, 153 NYS 410; Rickey. v, | City, 74 Mo. A. 129, 
Toronto, 30 Ont. L. 523, 5 OntWN Tal 
892, 19 DomLR 146; Montreal v. 


Gauthier, 7 Que. Q. B. 100. 
{a] The extent of the immunity 
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rreaialy on award see infra § 


Gibson v. Des Moines, (Iowa) 
Hampton y. Kansas 


Statute requiring payment in 
advance.—Under a statute authorizing 
a recovery of damages for a change 
of grade and providing for the pay- 


eat 


Sp Rae 45 


[88 2682-2686 


-not taken but decreased in value by reason of the 


execution of any plans for such purpose does not 
authorize damages for temporary inconvenience oc- 
casioned by the prosecution of the work. Under 
a statute permitting an owner to elect whether he 
will pay the expenses of an improvement and retain 
his property or surrender his property to the city 
for a fair compensation, the owner is entitled only 
to the value of the land at the time of the taking, 
making due allowance for the improvement, and he 
cannot recover for previous loss or inconvenience.’ 
Under a statute providing that one claiming damages 
for the laying out of a highway shall have indemnity 
for the trouble and expense to which he has been 
put, recovery cannot be had for disquietude, vexa- 
tion, and annoyance. ' 

[§ 2685] (11) Interest.? In some jurisdictions, 
the compensation awarded either includes interest 
from the date the damage is done,’® or it is regarded 
as proper to allow damages as compensation for 
delay in payment.'t In other jurisdictions interest 
is not awarded where not specifically provided for 
by statute,!? at least where the damages remain 
unliquidated either by agreement or action.'* 

[§ 268514] (12) Expense of Maintaining High- 
way outside City. Where a city is required to con- 
struct such highways. as may be made necessary 
by the construction of water reservoirs outside its 
boundaries, the duty of maintaining such roads is 
upon the municipality in which they lie, and an 
award in favor of such a municipality cannot include 
the expense of such maintenance.'* 

[§ 2686] h. Deductions or Set-Off of Benefits— 
(1) In General. If the particular property is bene- 
fited as much as damaged, there can be no recov- 


damages being offset against the pro- 
portionate part of the cost assessed 
to them, the owners agreed that 
payment of the damages shouldbe 
delayed until the balance due from 
them after making the set-off should 
be determined, owners whose dam- 
ages exceeded the assessments 
against them were not entitled to 


of a city from liability for obstruct- 
ing streets in making public im- 
provements is for the period reason- 
ably necessary for the work, with 
immunity also for errors.of judg- 
ment as to the period required for 
performance, and for delay caused by 
contractors without its fault. Cassel 
v. New York, 167 App. Div. 831, 153 
NYS 410. 

99. Dambrosio v. Montreal, 54 
Que. Super, 65. 


1. Williams v. Seattle, 78 Wash. 
377, 1389 P 45. 
2. Burnham v. Milwaukee, 155 


Wis. 90, 148 NW 1067. 

3. Susswein v. Bradley Contract- 
ni Co., 184 App. Div. 852, 172 NYS 
652. 

4. See supra § 2669. 

5. Acker v. Knoxville, 117 Tenn. 
224, 96 SW 973. 

6 Matter of New York City Water 
Supply, 73 Misc. 231, 130 NYS 997. 


7 Bancroft v. Cambridge, 126 
Mass. 438. 
eee, Whitney v. Lynn, 122 Mass. 
[al] The word “trouble” refers to 


trouble from which some damage or 
pecuniary loss results, involving 
labor and the expenditure of time or 
occasioning inconvenience to the 
owner in the use and occupation of 
the land, all of which may be esti- 
mated in damages by a standard com- 
mon to all cases. Whitney v. Lynn, 
122 Mass. 338. 

9. In eminent domain proceedings 
see Eminent Domain § 252. 


ment in advance without providing 
for interest, interest should be 
allowed on the damages, where the 
city does not pay or tender the 
amount in advance. Gibson v. Des 
Moines, (Iowa) 156 NW 374; Cham- 
berlain v. Des Moines, 172 Iowa 500, 
154 NW 766. 

11. Peabody v. New York, etc., R. 
Co., 187 Mass, 489, 738 NE 649; Cin- 
cinnati v. Whetstone, 47 Oh. St. 196, 
24 NE 409; Hirsch v. North Brad- 
dock, 252 Pa. 22, 97 A 113; Moony v. 


Raper er ete 380 PittsbLegJNS (Pa.) 
0. 
[a] In case the owner has re- 


mained in full possession of the rents 
and profits, it has been held that he 
is not entitled to interest upon dam- 
ages in street opening proceedings, 
where there has been a delay in their 
payment, In re Second St., 66 Pa. 
132 -[dist Philadelphia v. Dyer, 41 Pa. 
463]. Compare Fink v. Newark, 40 
N. J. L. 11 (holding that interest will 
be allowed from the time the right 
of action accrues, but the benefit of 
the use by the owner will be taken 
into account). 

{[b] Time of ascertainment of bal- 
ance between assessments and dam- 
ages.—Under contracts whereby, in 
consideration of streets under statu- 
tory provision, and of any assess- 
ments laid upon abutting land for 
the cost of the improvement being 
delayed until the damages to the 
owners through the taking of the 
land and the cost of the construction 
should be determined, and of the 


interest prior to the time when the 
balance due after making a set-off of 
the amount assessed upon the land 
by the city for betterments had been 
determined. Burrage v. Boston, 198 
Mass. 580, 84 NE 1017, 

12. Peo, v. Stillings, 136 App. Div. 
438, 121 NYS 13; Re Leak,’ 30 Can. 
S. .C. 321, 20 CanLTOccNotes 221: 
But see Gillender v. New York, 127 
App. Div. 612, 111 NYS 1051 (allow- 
ing interest from confirmation of re- 
port in a street closing proceeding 
under a statute containing no provi- 
sion fixing a time from which interest 
shall run). 

13. Tyson vy. Milwaukee, 50 Wis. 
78, 5 NW 914. See New Haven Steam 
Saw Mill Co. v. New Haven, 72 Conn. 
276, 44 A 229, 609 (holding that, upon 
proceedings to abolish a grade cross- 
ing, the owner was entitled to in- 
terest on his damage from the time 
at which it was definitely ascertained, 
being in the case at bar the date 
when the committee’s report was 
filed, to the date of final judgment 
in the assessment proceedings): 
Rawlins v. Murphy, 19 Wyo. 238, 115 
P 436 (holding that the exception 
to the rule that interest is not allowed 
on unliquidated damages existing in 
the case of demands based upon 
market value susceptible of easy 
proof is not applicable where the esti- 
mates of the value given by the vari- 
ous witnesses vary widely). 

14. Matter of Croton Falls Dam, 
ete 152° App. Div. 730, 187 NYS 


ARETE a BERS ES Een eS ee SU ee ee 
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ery,’° and benefits accruing to property by reason 
of an improvement may be set off against damages,1¢ 
if such benefits are special and not in common with 
those resulting to property in general;!? but where 
an abutting owner is assessed for the cost of the 
improvement, the only benefit that can be set off 
is that which is in excess of the assessment levied 
No right to set off an assessment 
for benefits against an award of damages exists 
unless definitely given by statute,1® although it 
may be conferred by reasonable implication.?° 
validity of statutes conferring such a right has, 


against him.!® 


however, been sustained.?? 
Negligence. 


the improvement.?? 
. Interest. 


15. U. S.—Seattle v. Methodist 
Protestant Church Bd, of Home Mis- 
sions, 138 Fed. 307, 70 CCA 597, 

Ala.—Smith v. New Decatur, 166 
Ala. 334, 51 S 984. 

Ga.—Morgan v. LaGrange, 31 Ga. 
A. 686, 121 SE 703. 

Tll.— Hopkins v. Ottawa, 59 Ill. A. 
288: Savanna v. Loop, 47 Ill. A. 214. 

Iowa.—Meardon v. Iowa City, 148 
Towa 12, 126 NW 939. 

Mont.—Wright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 113, 173 P 1163, 

6 uot Cyc]. 
eee aves v. Pittsburg, 213 Pa. 
362, 63 A 126. 

Ss. C.—Bramlett v. Greenville, 88 S. 
C. 110, 70 SE 450. 

Man.—Re Shragge, 20 Man. 1, 15 

éstLR 96. 
ara re Byrne, 17 Ont. 354. 

Conclusiveness of award of dam- 
ages as against assessment of bene- 
fits see infra § 2995. 

16. Conn.—Whitmore v. Hartford, 
96 Conn. 511, 114 A 686; Gaylord v. 
Bridgeport, 99 Conn. 235, 96 A 936; 
Terry v. Hartford, 39 Conn. 286. 

Ga.—Atlanta v. Word, 78 Ga. 276; 

Savannah y. Williamson, 22 Ga. A. 
f 97 SE 104. 
Bit -goliet vy. Schroeder, 92 Ill. A. 
68; North Alton v. Dorsett, 59° TIT.” A. 
PAF a oe: Wayne v. Hamilton, 132 
Ind. 487, 32 NE 324, 32 AmSR 263. 

Towa.—Meardon v. Iowa City, 148 
Towa 12, 126 NW 939; Meyer v. Bur- 
lington, 52 Iowa 560, 3 NW 558. See 
Hunter y. Ottumwa, 150 Iowa 281, 
129 NW 961 (benefits held to have 
been considered). 


ME AR Ge cae ak: St. Paul, 46 
Minn, 540, 49 NW i 
Mo.—Ketchum y. Monett, (A) 192 


sw 470. 
4 Mont.—Wright v. Butte, 64 Mont. 


2. 210 P 78, 80 [quot Cyc]; Eby v. 

festa atins 55 Mont. 113, 173 P 1163, 
uot Cyc]. 

ete Wa van v. South Omaha, 86 
Nebr. 469, 126 NW 77. ~ 

N. Y.—Matter of Jerome Ave., 192 
N. Y. 459, 85 NE 755; In re Clinton 
Ave., 185 N. Y. 601, 78 NE 1101; Genet 
v. Brooklyn, 99 N. Y. 296, 1 NE 777; 
Goodrich v. Otego, 160 App. Div. 349, 
145 NYS 497; Matter of New York, 
106 App. Div. 31, 94 NYS 146; Peo, v. 
New York Bd: of Assessors, 59 Hun 
407, 13 NYS 404 [app dism 128 N. Y. 
654 mem, 29 NE 148 mem]; Lowerre; 
vy. New York, 46° Hun 253, 11 NYSt 
296: Wyman v. New York, 11 Wend. 
486.’ But see Watt v. New York, 3 
N. Y. Super. 23 (holding that, where 
the commissioners of estimate and 
assessment, on a street opening, omit 
to deduct the sums assessed for bene~ 
fit from the amounts allowed for 
damage to, and upon, the same per- 
‘son, the corporation of the city has 
no power to make such set-off). 
"N. C.—Miller vy. Asheville, 112 N. 
Cc. 769, 16 SE 765. 


If, in the construction of an im- 
provement, abutting land is negligently injured, it 
is no defense that the property was benefited by 


Where, under the statute, an award 
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The 
damages.?° 


[§ 2687] (2) Nature of Benefit.27 
which may be made a matter of set-off or deduction 
from the damage must result directly from the im- 
provement,?* and must differ from that received 
by property generally;?° hence the city cannot set 
off a subsequent increase in value common to the 


Oh.—Lotze v. Cincinnati, 61 Oh. St. 
272, 55 NE 828 [aff 7 OhS&CP 227, 4 
OhNP 311]; Carlisle vy. Cincinnati, 29 
Oh. Cire Ct: Siz 

Pa.—Gaughan v. Scranton, 266 Pa. 
586, 109 A 682; In re Howard St., 142 
Pa. 601, 21 A 974; Sweeney v. Scran- 
ton, 74 Pa. Super. 348; Edgewood 
Borough v. Ebberts, 69 Pa. Super. 
168; In re Reynolds St. Sewer, 34 Pa. 
Super, 209; Matter of Fairmount 
Park, 9 Phila, 553. 

S. C.—Bramlett v, Greenville, 88 


S:@x 110, '70 SHY 450. 
Tenn.—Acker  v. Knoxville, 117 
Tenn. 224, 96 SW 973. 
Wash.—Casassa v. Seattle, T5 
Wash. 367, 134 P 1080; Hieber v. 
Spokane, 73 Wash. 122, 131 P 478; 


Spokane v. Thompson, 69 Wash. 650, 
126 P 47. 

W. Va,—Blair v. Charleston, 43 W. 
Va. 62, 26 SE 341, 64 AmSR 837, 35 
LRA 852. 

Wis.—Milwaukee Trust Co, v. Mil- 
waukee, 146 Wis. 245, 131 NW- 439. 

Ont.—Re Richardson, 17 Ont. 491. 

[a] Foot frontage rule.—The foot 
frontage rule may be applied alike to 
the assessment of benefits and dam- 
ages resulting from the establishment 
of a building line. Matter of New 
York, 106 App. Div. 31, 94 NYS 146 
{aff 185 N. Y. 601 mem, 78 NE 1101 
mem].° : 

[b] Exemption from assessment. 
—A charter provision that compensa- 
tion for lands taken in opening 
streets should be made to those to 
whom the damage should be deemed 
to exceed the benefit for the excess 
has no application to lands actually 
occupied for cemetery purposes and 
exempt from assessment by a statu- 
tory prohibition. Matter of Jerome 
Ave., 192 N. Y. 459, 85 NE 755 [rev 
120 App. Div. 201, 105 NYS 315]. 

17. See infra § 2687. 


13. .Grant:-Parkoanb fran 11h rll. 
A, 291 [aff 218 Ill. 516, 75 NE 1040]; 
Atkins v. Boston, 188 Mass. 77, 74 
NE 292; Benton v. Brookline, 151 
Mass, 250, 223 NE 846; Carroll v. Mar- 
shall, 99 Mo. A. 464, 73 SW 1102; 
Wright v. Butte, 64 Mont. 3862, 210 
P 78, 80 [quot Cyc]; Eby v. Lewis- 
town, 55 Mont, 113, 173 P 1163, 1167 
[quot Cyc]. 

[a] Where a benefit assessment is 
not made, although it might have 
been levied, the benefit nevertheless 
cannot be set off. Atkins vy. Boston, 
188 Mass. 77, 74 NE 292, 

19. Genet v. Brooklyn, 99 N. Y. 
296, 1 NE 777; Matter of Nunez, 99 
Misc. 645, 164 NYS 841 [rev on other 
grounds 183 App. Div. 939 mem, 169 
NYS 1106 mem (aff 226 N. Y. 246, 
123 NE 492)]. 

20. In re Matter of Nunez, 226 N. 
Y. 246, 123 NE 492. 

21. Genet v. Brooklyn, 99 N. Y. 
296, 1 NE 777. 

[a] Absence of personal liability. 
—The exemption of owners of prop- 
erty benefited by street improve- 
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of damages bears interest from date, such interest 
must be taken into consideration in offsetting an 
assessment for benefits.?* 
for interest on unpaid damages, it may set off in- 
terest due from property owners on unpaid assess- 
ments for benefits.2+ 

A city cannot recover on a counterclaim an excess 
of the benefits above the damage.?5 

Subsequent improvements. 
damages caused by an improvement, even though 
subsequent improvements more than offset such 


Where the city is liable 


The city is liable for 


The benefit 


ments from personal liability for the 
assessment does not conflict with the 
policy of charging the assessment 
against an award for property taken. 
Genet v. Brooklyn, 99 N. Y. 296, 1 
NE 777. 

22. Martinsville v. Shirley, 84 Ind. 
546; Ewing v. Louisville, 140 Ky. 726, 
131 SW 1016, 31 LRANS 612; Landry 
v. Lake Charles, 125 La. 210, 51 S 
120; Broadwell v. Kansas City, 75 Mo. 


{a] Illustrations.—(1) Where a 
city lowered the grade of a street 
considerably below the sidewalk, and 
diverted the course of water so that 
it flowed through gullies before abut- 
ting property, eroding and washing 
away the soil, such damages could 
not be set off by the benefit derived 
by damaged owners in common with 
other property owners from the 
changing of the grade of the street. 
Landry v. Lake Charles, 125 La. 210, 
51S 120. (2) In an action against a 
eity for constructing an alleyway ~ 
that caused’ water to back up on 
plaintiff’s land, the city cannot show, 
to mitigate damages, that the alley 
renders the property more convenient 
and valuable. Ewing v. Louisville, 
ee Ky. 726, 181 SW 1016, 31 LRANS 
612. 

23. Pepin v. Elizabeth, 57 N. J. L. 
653, 827A 4213, ' 

24. Matter of New York, 91 App. 
Div. 553, 87 NYS 123. 

25. Owensboro vy. Yewell, 104 SW 
284, 31 KyL 858. 

26. Burcky y. Lake, 30 Ill. A, 23, 

27. Benefit for which assessment 
may be made see infra § 2806 et seq. 

28. Rogers v. New London, 89 
Conn, 343, 94 A 364; Forbes v. Orange, 
85 Conn. 255, 82 A 559; Pickles v. 
Ansonia, 76 Conn. 278, 56 A 552; Cook 
v. Ansonia, 66 Conn. 413, 34 A 183; 
Garvey v. Revere, 187 Mass. 545, 73 
NE 664; Cole v. St. Louis, 132 Mo. 
633, 34 SW 469; Matter of Bradley, 
68 Mise. 614, 125 NYS 142. 

{a] Improvements by lot owners. 
—In an action for damages for 
change of grade, evidence of benefit 
aceruing from improvements made 
by adjoining lot owners subsequent 
to the accrual of the cause of action 
is properly excluded. Forbes v. 
Orange, 85 Conn. 255, 82 A 559; Cook 
v. Ansonia, 66 Conn, 413, 34 A 183. 

[b] Special benefits from the con- 
struction of a granolithic sidewalk 
cannot be set off against special dam-. 
ages due to a change of grade, where 
such sidewalk was constructed under 
another statute. Rogers v. New Lon- 
don, 89 Conn. 3438, 94 A 364. 

{c] Benefits by the paving of the 
newly graded street cannot be offset 
against the damages done by the re- 
grading. Matter of Bradley, 68 Misc. 
514, 125 NYS 142. 

29. Conn.—Rogers v. New London, 
89 Conn. 3438, 94 A 364, 

Ga.—Nelson vy, Atlanta, 138 Ga, 252, 
75 SH 245, 


| 213, 42 AmR 406. 3 
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entire neighborhood because of the abatement of 
a nuisance by the construction of an improve- 
But the fact that other lots are benefited 
in the same way does not prevent the benefit from 
being special,*+ and if the value of a lot is increased, 
although in common with other property, such in- 
If property injured 
is the residence of the owner, benefits arising from 
its increased value for business purposes may not 
be considered ;*3 nor may benefits accruing to one 
lot be offset against damages caused to another and 


ment.°° 


creased value may be set off.%* 


separate lot of the same owner.** 


the relative amount of benefit resulting to a parcel 
or tract of land from a public improvement, the 
property as a whole must be taken into accoun 
and the entire tract or parcel must be considered, 


La.—Landry v. Lake Charles, 125 


La. 210, 51. S 120. 

Mass.—Fifty Associates v. Boston, 
201 Mass. 585, 88 NE 427. ; 

Miss.—Meridian v. Higgins, 81 
Miss. 376, 33 S 1. 

Mo.—Cole y. St. Louis, 132 Mo. 633, 
34 SW 469; Kansas City v. Morton, 
117 Mo, 446, 23 SW 127; Ketchum Vv. 
Monett, (A) 192 SW 470; Powell v. 
Columbia, 154 Mo. A. 239, 134 SW 76. 

Mont.—wWright v. Butte, 64 Mont. 
362, 210 P 78, 80 [quot Cyc]; Eby v. 
Lewistown, 55 Mont. 113, 173 P 1168, 
1167 [quot Cyc]. 

Nebr.—Kavan v. South Omaha, 86 
Nebr. 469, 126 NW 77; South Omaha 
v. Ruthjen, 71 Nebr. 545, 99 NW 240; 
Barr v. Omaha, 42 Nebr. 341, 60 NW 
591; Kirkendall v. Omaha, 39 Nebr. 1, 
57 NW 752: Omaha v. Hansen, 36 
Nebr. 135, 54 NW 83; Lowe v. Omaha, 
33 Nebr. 587, 50 NW 760; Omaha v. 
Schaller, 26 Nebr. 522, 42 NW 721. 

N. Y.—Meridian v. Higgins, 81 
Miss, 376, 33 § 1. 

Oh.—Carlisle v. Cincinnati, 29 Oh. 
Cire Ct 781. 

Pa.—Gaughan v. Scranton, 266 Pa. 
586, 109 A 682; Greenwalt v. West 
Newton Borough, 64 Pa. Super. 576; 
Burns vy. Reynoldsville Borough, 48 
Pa. Super. 122. 

S. C.—Mayrant v. Columbia, 82 S. 
C. 273, 64 SE 416. Compare Bramlett 
v. Greenville, 88 S. C, 110, 116, 70 SH 
450 (where it was said: “It is true 
that a number of courts of high au- 
thority have made a distinction: be- 
tween general benefit, that is, such as 
the landowner receives from the im- 
provement in common with the gen- 
eral public, and special benefit, that 
is, such as the landowner receives as 
an individual separate from the gen- 
eral public; and have held that the 
general benefit should be disregarded 
and only the special benefit taken 
into account in estimating the dam- 
ages, This distinction is ~ difficult 
and confusing in its application; for 
the line of demarkation between bene- 
fits enjoyed in common with the pub- 
lic and benefits peculiar to the indi- 
vidual is shadowy, and the two kinds 
of benefits so shade into each other 
that in practice it is often impossible 
to distinguish between them’’). 


Tenn.—Knoxville v. Barton, 128 
Tenn, 177, 159 SW: 837. 
Tex.—Houston v. Bartels, 36 Tex. 


Civ. A. 498, 82 SW 323, 469; Dallas v. 
Cooper, (Civ. A.) 34 SW 321. 

Wash.—Spokane Tract: COR hb Ve 
Granath, 42 Wash. 506, 85 P 261. 

{a] The special benefit which may 
be set off against the damages to 
abutting property by changing grade 
of street is the increased value of 
the property because of the improve- 
ment, rather than that which does 
not arise to other adjacent property. 
Barr v. Omaha, 42 Nebr. 341, 60 NW 
591; Kirkendall v. Omaha, 389 Nebr. 
1,57 NW 752. 

[b] “Is the benefit in its charac- 
ter a neighborhood benefit”? (1) is the 
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and benefits.?7 


provements. 


value.*8 
In determining 


ed 
grade,. the city 


proper test to show that benefits are 
not capable of set-off. Fifty Associ- 
ates v, Boston, 201 Mass. 585, 88 NE 
427. (2) Under such rule the benefit 
arising from the construction of a 
station on the surface to connect 
with the subway railway, whereby 
passengers were discharged near the 
abutter’s place of business, is a 
neighborhood benefit, and not to be 
set off against the damages sustained. 
Fifty Associates v. Boston, supra. 

[c] The words “all benefits accru- 
ing,” in a statute providing that such 
benefits from the change in the grade 
of a street shall be deducted from the 
damages to abutting property owners, 
mean benefits accruing to the owner 
as owner of the particular property, 
and not as a taxpayer or resident. 
Knoxville v. Barton, 128 Tenn. 177, 
159 SW 837. 

[d] Increase in market value.— 
The measure of damages which may 
be recovered by a property owner 
from a city for opening a street along 
her property is the difference in 
the market value of the property 
with the improvement and without 
it; and the city is not entitled to 
offset any future increase in the 
value of part of the property, in 
common with the public, because of 
the improvement. Fifty Associates 
v. Boston, 201 Mass. 585, 88 NE 
427; Meridian v. Higgins, 81 Miss. 
376, 33 S 1. 

{e] BProperty directly abutting on 
improvement.—In a proceeding by a 
property owner to secure damages 
for injuries resulting to his prop- 
erty from the change of grade of a 
cartway of a street abutting on his 
land, the jury must take into con- 
sideration the advantages accruing 
to the property by reason of the 
fact that it directly abutted upon 
the improvement. Burns v. Rey- 
noldsville Borough, 48 Pa. Super. 122. 


380. Rudderow v. Philadelphia, 
166 Pa. 241, 31°04 p 
31. Ga.—Nelson v. Atlanta, 138 
Ga. 252, 75 SE 246. 
Me.—Chase v. Portland, 86 Me. 


867, 29 A 1104, 

Mass.—Abbott v. Cottage City, 143 
Mass. 521, 10 NE 325, 58 AmR 143; 
Cross v. Plymouth County, 125 Mass. 
557; Donovan v. Springfield, 125 Mass, 
371. 

Mo.—Rives vy, 80 Mo. 
Deas Wi (c 

Pa.—Gaughan v. Scranton, 266 Pa. 
586, 109 A 682; Bond v. Philadelphia, 
218 Pa. 475, 67 A 805; Sweeney vy. 
Scranton, 74 Pa. Supew 3848; Burns 
v. Reynoldsville Borough, 48 Pa. 
Super. 122. 

Tenn.—Chattanooga v. Geiler, 138 
Lea 611. 

Tex.—Dallas v. Kahn, 9 Tex. Civ. 
AAS LO ed uU RS VCO Se 


Columbia, 


Wis.—Church vy, Milwaukee, 31 
Wis. 512. 
[a] Eor example, it has been held 


that, in a proceeding to assess dam- 
mage for changing the grade of a 
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and not merely the part immediately adjacent to the 
street or abutting or bordering thereon.*® 
a continuous tract of land belonging to one person, 
although on different sides of the street, is some- 
times treated as one parcel in estimating damages 


And 


[§ 2688] (8) Invalidity of Proceedings for Im- 
Where an improvement is made under 
void proceedings, actual damage to property may 
be recovered without regard to appreciation in 


[§ 2689] i. Mitigation of Damages. In a suit for 
damages resulting from public improvements, the 
city may show facts in mitigation;*® thus, where 
property is rendered inaccessible by a change of 


may show that it has contracted 


street, the municipality may show 
that the elevation was a part of its 
general scheme of improvement, in- 
cluding a public park in the neigh- 
borhood, as affecting the value of the 
land. Bond y. Philadelphia, 218 Pa. 
475, 67 A 805. 

[b] Benefits may be compared 
with other properties not abutting 
upon the improvement as well as 
with those abutting on it. Sweeney 
v. Scranton, 74 Pa. Super. 348. 

32. Stowell v. Milwaukee, 31 Wis. 
523; In re Pryce, 20 Ont. A, 16 [dism 
app 16 Ont. 726]. 

33. Dallas v. Kahn, 9 Tex. Civ. A. 
19, 29: SW 98. 

34. Chicago v. Spoor, 190 Ill. 340, 
60 NE 540. See In re Main St., 27 
Pa. Super. 570 (holding that, where 
the report of viewers shows that the 
only property damaged is a particu- 
lar lot with a dwelling house erected 
thereon, and that neither damage 
nor benefit resulted to any other 
premises on the street, it is imma- 
terial that the owner of the lot and 
dwelling house owned another lot 
contiguous to, and fenced off from, 
the lot on which the dwelling house 
stood). 

35. Seattle v. Methodist Protes- 
tant Church Bd. of Home Missions, 
188 Fed. 307, 70 CCA 597. 

[a] Benefit to lot and buildings.— 
While it was proper to set off benefits 
against damages, benefits which 
would result to a lot, as distinct 
from the building thereon, could not 
be set off since the land and building 
constituted but one piece of property 
and the benefits and damages could 
only be properly estimated by con- 
sidering the effect upon the property 
as a whole. Seattle v. Methodist 


| Protestant Church Bd. of Home Mis- 


sions, 188 Fed. 307, 70 CCA 597. 

36. Williamson vy. Savannah, 19 
Ga, A. 784, 92 SE 291. : 

37. Peck y. Bristol, 74 Conn, 483, 
51 A 521; Drake v. Bosworth, 140 
Mo, A. 37, 124-SW 570. 

[a] Controlled by use made of 
property. — Where plaintiff's lots 
north of an alley were used for a 
gallon house and gristmill, while his 
lots on the south side of the alley, 
directly opposite those on the north 
side, were used for a dwelling, they 
were wholly separate, so that bene- 
fits to the lots north of the alley by 
the construction of a drain in the 
street could not be considered in de- 
termining the damage thereby to the 
lots south of the alley, although the 
fact that the lots lay on opposite 
sides of the alley would not of itself 
make them separate tracts for the 
purpose of assessing damages and 
benefits, their use for different pur- 
poses being controlling. Drake v. 
Bosworth, 140 Mo. A. 37, 124 Sw 570. 

38. Fisher v. Naysmith, 106 Mich. 
71, 64 NW 19; Drummond v. Eau 
Claire, 85 Wis. 556, 55 NW 1028. 

39. Joliet vy. Blower, 155 Ill. 414, 
40 NE 619. i 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for steps which will give access thereto;*° but in an 
action for damages caused by construction of a 
bridge in the street, evidence of the pendency of 
a suit to widen the street was held inadmissible.** 


[§ 2690] j. Amount of Damages. 


ages assessed are palpably inadequate or excessive, 
they will not be set aside on these grounds.” 
owner whose property is damaged is entitled to just 
damages, irrespective of damages awarded to, or spe- 
cial benefits assessed against, another owner.** 

[§ 2691] 4. Property with Reference to Which Re- 
covery May Be Had—a. In General. 
right to recover consequential damages attendant 
upon the making of a public improvement rests upon 
statute,*4 the property for injury to which recovery 
may be had must fall within the description, if 
any, provided by the statute,** for example, it must 


be within the boundaries fixed.*® 


viding that the grade of a street shall not be changed 
without assessment and tender of the damages oc- 


40. Joliet v. Blower, supra. 

41. Slattery v. St. Louis, 120 Mo. 
183, 25 SW 521. 

42. Ill.—Goggin v. Chicago, 162 
Til. A. 368: Danville v. Bolton, 97 Ill. 
Ay 94. 


Iowa.—Howard v. Lamoni, 124 
Iowa 348, 100 NW 62. 
Ky.—Henderson y. Crowder, 91 


SW 1120, 28 KyL 1255. : 

Mich.—Detroit v. Brennan, 93 Mich. 
338, 53 NW 525. 

Mo.—wWitler v. St. Louis, 281 Mo. 
457, 220 SW 875; Sheehy v. Kansas 
City Cable R. Co., 94 Mo. 574, 7 SW 
579, 4 AmSR 396. 

Nebr.—Stanwood v. 38 
Nebr. 552, 57 NW 287. 

N. Y.—Matter of Buffalo Grade 
Crossing Comrs., 168 App. Div. 933, 
153 NYS 458; Goetz v. State, 90 App. 
Div,_616, 85 NYS 739 [aff 182 N. Y. 
547 mem, 75 NE 1129 mem]; Matter 
of Buffalo Grade Crossing Comrs., 
52 App. Div. 122, 64 NYS 1074 [aff 
164 N. Y. 575 mem, 58 NE 1087 
mem]; Johns v. Salamanca, 67 Misc. 
521, 122 NYS 488, 

Pa.—Frick vy. Philadelphia, 60 Pa. 
Super. 283. 

. Wis.—Meinzer v. 74 Wis. 
166, 42 NW 230. 

[a] Verdict lower than lowest 
estimate-—The appellate court will 
not reverse the action of the lower 
court in refusing to grant a new trial 
in a change of grade case, merely 
because the verdict was lower than 
the lowest estimate of any witness, 
where there was some evidence as 
to the cost of readjusting the prop- 
erties to the changed conditions sur- 
rounding them, and the discrepancy 
in the verdict was not glaring. Frick 
v. Philadelphia, 60 Pa. Super. 283. 

[b] A finding of ten thousand dol- 
lars with interest is not excessive in 
an abutting owner’s action for dam- 
ages due to construction of a viaduct 
in the street in front of his property 
whereby access to the street was 
shut off. Witler v. St. Louis, 281 
Mo. 457, 220 SW 875. 

[ec] A verdict for one thousand 
four hundred and sixteen dollars 
damages is not excessive, where, by 
reason of the construction of defend- 
ant’s sidewalk above grade, the mar- 
ket value of plaintiff’s premises was 
depreciated, and witnesses estimated 
the damages at from fifteen hundred 
to three thousand dollars. Alton v. 
Miller, 206 Ill. A. 155 

43. Newton’s App., 84 Conn. 234, 

79 A 742; In re Reynolds St. Sewer, 
34 Pa. Super. 209. 
'[a] Such special benefits are the 
poculiar benefits that accrue to any 
owner by a _ public improvement 
apart from those common to the 
general public, and have no relation 
to the damages awarded. Newton’s 
App., 84 Conn. 234, 79 A 742. 


Omaha, 


Racine, 
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eral. 
Unless the dam- 


An 


Where the 


A statute pro- 


[b] Rule applied.—The fact that 
a jury of view assesses certain land- 
Owners with benefits for the con- 
Struction of a sewer, and also allows 
the same owners special damages, 
does not give another landowner 
ground for complaint because he did 
not receive special damages. In re 
pu eres St. Sewer, 34 Pa. Super. 


44. See supra §§ 2631, 2632. 

45. Delaware, etc., R. Co. v. Sum- 
TOI. LeN. Sir La Ao So aun BS). 

[a] Abutting property.—Under a 
statute giving compensation to own- 
ers of property abutting upon a pro- 
posed viaduct, the owner of prop- 
erty which abuts upon a_ street, 
through the center of which a via- 
duct is built, is an owner of abutting 
property who is entitled to damages, 
even though there is a space _ be- 
tween the viaduct and the lot line. 
Bagnall v. Milwaukee, 156 Wis. 642, 
146 NW 791. 

[b] Entrance on street.—A _ stat- 
ute limiting the right to an award 
of damages by the municipal authori- 
ties to the owner of land “upon 
which any house or other building 
stands,” limits the damages to the 
building or buildings fronting upon, 
or possessing an entrance upon, the 
street, the grade of which is raised. 
Delaware, etc., R. Co. v. Summit, 77 
N. J. L. 438, 440, 72 A 83. 

{c] Property not taken.—Under a 
statute providing that all damages 
sustained by any person by the tak- 
ing of land for a public way shall be 
paid by the city, no recovery ‘may 
be had for an injury to land, no part 
of which is taken. Rand v. Boston, 
164 Mass, 354, 41 NE 484 (damages 
could not be recovered for diminish- 
ing the market value of petitioner’s 
land, obstructing its light and air, 
and occasioning 
upon it by building an embankment 
and bridge upon land taken from a 
third person on the opposite side of 
the street from petitioner’s land). 

46. McNamara vy. Com., 184 Mass. 
804, 68 NE 38382 (so holding of St. 
(1895) ¢ 488 § 14, giving compensa- 
tion to the owner of any real estate 
not taken, but directly or indirectly 
decreased in value by the doings of 
the metropolitan water board, situ- 
ated between certain lines in the 
town of Clinton). 

47. Columbus v. Hydraulic Wool- 
en Mills Co., 33 Ind. 435. 

48. Munn v. Boston, 183 Mass. 421, 
67 NE 312: Dana v. Boston, 170 Mass. 
593, 49 NE 1013; Burr v. Leicester, 
121 Mass. 241; In re Chatham St., 
191 Pa. 604, 43 A 3865; Mellor v. 
Philadelphia, 160 Pa. 614, 28 A 991. 
But see Damkoehler v. Milwaukee, 
124 Wis. 144, 101 NW 706 (holding 
that only an abutting owner could 
rely on any defect or irregularity in 


dust to be blown. 
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casioned refers to damages to property outside the 
city limits as well as to that inside.* 

[§ 2692] b. Nonabutting Property—(1) In Gen- 
Under statutes providing in general terms 
for compensation in case property is injured by the 
construction of public improvements, it is not ma- 
terial that the property does not abut upon the im- 
provement where the injury which it sustains is 
direct and special and peculiar as distinguished from 
remote and general,** but a nonabutting owner can- 
not recover for injuries which he sustains in common 
with the public at large and which are not of a 
nature which may be termed special.*® 
eral rule, a mere interference with a nonabutting 
owner’s right of access to the public streets is 
damage for which there can be no recovery,®® but 
a recovery may be had for a partial destruction 
of the means of ingress and egress,°! or an entire 
cutting off of access to the public streets,®? or where 
a private way by which access is had is obstructed 


As a gen- 


the proceeding as a ground for the 
recovery of damages for injury to 
his premises). 

[a] Where a slide of land occa- 
sioned by the construction of a street 
injured plaintiff, he may recover the 
damages occasioned, although his 
property does not abut immediately 
upon the street. Keating v. Cincin- 
nati, 38 Oh, St. 141, 48 AmR 421. 

[ob] Where the drainage of prop- 
erty is materially affected by a 
change in the grade of a street with 
which it is connected by sewer, such 
property is injured within constitu- 
tional provisions. In re Chatham St., 
191 Pa, 604, 43 A 365. 

[ce] Property actually taken.—A 
person whose land does not abut 
upon the street, but which is so near 
to it that an excavation, by depriving 
it of lateral support, causes a por- 
tion of it to fall into the street, may 
recover damages for the invasion of 
his property. Damkoehler v, Mil- 
waukee, 124 Wis. 144, 101 NW 706. 
See Keating v. Cincinnati, 38 Oh. St. 
141, 43 AmR 421 (recovery for neg-- 
ligence). 

{d] In street opening proceedings, 
one whose land is affected by grade 
changes of an intersecting street 
upon which his land abuts, and not 
by the grade of the new street, is not 
entitled to an award of damages. 
Matter of West Farms Road, 47 Misc. 
216, 95 NYS 894. 


49. U. S.—Chicago vy. Baker, 86 
Fed. 753, 30 CCA 364. 
Conn.—McGar v. Bristol, 71 Conn. 


652, 42 A 1000. 

Tll.—Hast St. Louis v. O’F lynn, 119 
Ill. 200, 10 NE 395, 59 AmR 795. 

Mass.—Davenport v. Hyde Park, 
178 Mass. 885, 59 NE 10380; Daven- 
port v. Dedham, 178 Mass. 382, 59 
NE 1029. 

Mo.—Rude v. St. Louis, 93 Mo. 408, 
6 SW 257; Gardner v. St. Joseph, 96 
Mo. Ax 657, 71 SW 638; Stephenson vy. 
Missouri Pac. R. Co., 68 Mo. A, 642, 

Oh.—Doppas v. Cincinnati, ete. R. 
Co27; 19? Onin Cire Cth 582, 108 Oh Cres 


Dec. 286; Columbus Plow Co. v. R. 
Co., 12° OhNPNS 81. ; 

Pa.—In re Chatham St., 191 Pa. 
604, 43 A 365. 


Wash.—Ponischil v. Hoquiam Sash, 
ete,, Co., 41 Wash. 308, 88 P 316. 

[a] A statute authorizing a re- 
covery for special damages includes 
any direct damages peculiar’ to 
plaintiff. McGar v. Bristol, 71 Conn. 
652, 42 A 1000. 

50. Munn v. Boston, 183 Mass. 
421, 67 NE 312; Gardner v. St. Jo- 
seph, 96 Mo, A. 657, 71 SW 68; Eagle 
White Lead Co. v. Cincinnati, 1 Cinc. 
Super. (Oh.) 154. 


51. Mellor v. Philadelphia, 160 
Pa. 614, 28 A 991. 
52. Munn y. Boston, 183 Mass. 


421, 67 NE 312, 
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or taken.°* Where under previous statutory pro- 
visions only abutting owners are entitled to com- 
pensation for injuries due to a change in grade, 
the right is not extended to others by a statute pro- 
viding for a particular improvement which provides 
for the compensation of persons ‘‘lawfully entitled 
to compensation.’’®4 Although a statute requires 
property for which damages resulting from a change 
of grade may be recovered to abut on the street, the 
grade of which is changed, the property need not 
abut upon the particular portion of the street at 
which the grade is altered.°> Under a contract by 
which a city on a separation of railroad and street 
grades at an intersection assumes payment of all 
abuttal damages, the city is not liable for damages 
to property abutting on the railroad right of way 
and not upon the street.°® A charter provision for 
payment of damages on the alteration of a street, 
to one through whose premises the street runs, does 
not give a right of action to owners of property 
which does not abut on the street.°” 

[§ 2693] (2) Consideration of Entire Tract. In 
determining damages the entire tract or parcel_is to 
be taken into consideration, and not merely the part 
immediately adjacent to, or abutting or bordering on, 
the improvement.®® Hence, even though the right 
to compensation is regarded as confined to property 
abutting on the improvement,°® an entire parcel of 
land abutting on the improvement and used as a 


53. Cutter vy. Boston, 200 Mass. 
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fronting on the improvement within 
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unit may be considered without reference to platted 
lines.®° On the other hand, where the parcels are 
separated by a public street or alley, they cannot be 
considered as a unit no matter how they are used 
or occupied.*! A similar rule has been applied where 
a tract is divided by a railroad right of way,*? 
and adjoining lots, only one of which abuts on the 
improvement, cannot all be regarded as abutting, 
although owned by the same person where put to 
separate uses.®? 

[§ 2694] (3) Vacation of Streets. Although a 
statute, broad in its language, will be reasonably 
construed to embrace the claim of a nonabutting 
owner whose property is left by reason of the clos- 
ing of streets entirely without present access or the 
prospect of access in the immediate future,°* the 
general rule is that, where part of a street is va- 
cated, only those property owners whose property 
abuts upon the vacated part of the street, and who 
are thus cut off from access to their property, are 
entitled to damages on account of such vacation.®* 
An owner not so abutting cannot recover, even 
though the vacation results in some inconvenience 
to his access, or compels a more circuitous route 
of access.°® This is particularly so where he is fur- 
nished with another street, within a comparatively 
short distance, which gives him better facilities of 
ingress and egress,®? and. the owner is not entitled 
to damages, although the inconvenience thus arising 


26, 116 NW 955; Enders v. Friday, 


400, 86 NE 798; Munn v. Boston, 183 
Mass. 421, 67 NE 312. 

54. Matter of Buffalo Grade Cross- 
ing Comrs., 46 App. Div. 473, 61 NYS 


748. 

5. Lewis v. Homestead, 194 Pa. 
199, 45 A 123. 

56. Detroit v. Michigan Cent. R. 
Co., 156 Mich. 121, 120 NW 592. 

57. Cherry v. Rock Hill, 48 S. C. 
553, 26 SE 798. 

58. Williamson v. Savannah, 19 
Ga. A. 784, 92 SE 291; Shawneetown 
v. Mason, 82 Ill. 337, 25 AmR, 321. 

59. See supra § 2692. 

60. Burde v. St. Joseph, 130 Mo. 
A, 4538, 110 SW 27; Schmidt v. Mil- 
waukee, 149 Wis. 367, 135 NW 888. 

[a] What constitutes abutting lot, 
—(1) “The term ‘lot,’ ... does not 
mean necessarily the platted lot. 
Where two or more contiguous city 
lots belong to one owner and are 
used by him as a unit, or where not 
thus in actual use, were purchased in 
contemplation of being so unified and 
such contemplated use is the one best 
suited to the value of the lots, they 
should be treated as one parcel or 
lot for the purpose of awarding dam- 
ages to the owner, on account of an 
injury to his right to the use of an 
adjoining street which affords or will 
afford necessary means of ingress 
and egress to and from the property.” 
Burde vy. St. Joseph, 130 Mo. A, 453, 
455, 110 SW 27. (2) In determining 
whether a given area of land which 
does not directly border on a graded 
street is to be regarded as a part of 
the abutting land for the purpose of 
awarding damages for a change of 
the grade, all of the facts and cir- 
cumstances of the particular situa- 
tion should be considered in ascer- 
taining whether the area in question 
is so identified with the intervening 
land under common ownership that 
the two cannot be separated in use 
without injury to the value of each, 
Burde v. St. Joseph, supra. 

[b] Parcels forming a distinct 
homestead or other inclosure, mes- 
suage, or unit of property fronting 
on the improvement, but laid out, oc- 
cupied, or inclosed without regard to 
platted lines, may constitute a “lot” 


| 


the meaning of a charter provision 
permitting compensation for a 
change of grade. Schmidt v. Mil- 
waukee, 149 Wis. 367, 135 NW 883. 

61. Schmidt v. Milwaukee, supra. 

62. Matter of Colvin St., 155 App. 
Div. 808, 140 NYS 882 [mod on other 
grounds 209 N. Y.'139, 102 NE 552]. 

[a] Lots connected by private 
crossing.—The fact that a part of a 
city lot lying on one side of a railroad 
right of way is connected by a pri- 
vate crossing, not a farm crossing, 
with the part on the other side of the 
right of way fronting on a street, 
does not make the land “farm land” 
so as to constitute the parcels one 
tract. Matter of Colvin St., 155 App. 
Div. 808, 140 NYS 882 [mod on other 
grounds 209 N. Y. 139, 102 NE 5521. 

63. Lawrence v. Philadelphia, 154 
Pa, 20, 25 A 1079, 

{a] Where two lots of a single 
Owner are occupied by independent 
residences, the nonabutting lot is not 
entitled to damages. Burde v. St. 
Joseph, 130 Mo, A. 453, 110 SW 27. 

A person owning contizuous 


[b 
|lots abutting on different streets 


may, in the case of change of grade 
of one of such streets, recover only 
the damages to the lots abutting on 
the street the grade of which is 
changed. Lawrence vy. Philadelphia, 
154 Pa, 20, 25 A 1079. 

64 Matter of West 151st St., 149 
App. Div. 55, 133 NYS 894. 

65. Conn.—Park City Yacht Club 


v. Bridgeport, 85 Conn, 366, 82 A 
1035, 39 LRANS 478. 
Ida.—Canady y. Cceur. D’Alene 


Lumber Co., 21 Ida. 77, 120 P 830, 
Tll.—C. Hacker Co, v. Joliet, 196 
. As 41B..: 
Pr Magdeky ste Pet., (A.) 156 NE 
Ky.—Jameson v. Louisville, etc,, R. 
Co., 176 Ky. 654, 197 SW 386. 
Minn.—In re Hull, 163 Minn, 439, 
nae NW 534, 205 NW 6138, 49 ALR 
Miss.—Poythress v. Mobile, etc., R. 
Co., 92 Miss. 638, 46 S 139. 
Nebr.—Burkley |v. Omaha, 102 
Nebr. 308, 167 NW 72; Van Valken- 
berg v. Rutherford, 92 Nebr. 803, 139 
NW 652; Lee v. McCook, 82 Nebr. 


OA ae 510, 111 NW 140, 15 AnnCas 
685, 

N. J.—Newark, etc., R. Co. v. Mont- 
clair, 84 N. J. L. 46, 85 A 1028. 

N. Y.—Reis v. New York, 188 N. Y. 
58, 80 NE 573; In re West 151st St., 
123 NYS 343. 

Oh.—In re Cincinnati, ete., R. Co., 
aes Cir. Ct.. 308, 10. Oh,- Cir. “Dec; 

Wash.—Freeman vy. Centralia, 67 
ee 142, 120 P 886, AnnCas1913D 

Compare In re Tate, 10 Ont. L. 
651, 6 OntWR 676 (holding that prop- 
erty on the westerly side of a street 
running north and south was “in- 
juriously affected” by the vacating 
of a street running easterly whose 
terminus was on the easterly bound- 
ary of such first street opposite the 
property). 

[a] Facts held to show property 
abutted on original road.—In re 
Brown, 14 Ont, L. 627, 9 OntWR 727. 

66. Conn.—Park City Yacht Club 
v. Bridgeport, 85 Conn, 866, 82 A 1035, 
39 LRANS 478. 

Tll.—C. Hacker Co. v. Joliet, 196 
Til... A, 415. 

Ky.—Jameson v. Louisville, etc., R. 
Co., £76 Ky. 654, 197 SW ‘386. 

Miss.—Poythress v. Mobile, etc., R. 
Co., 92 Miss, 638, 46 S 139. 

N. Y.—Matter of Joiner St., 177 
App. Div. 361, 164 NYS 272; In re 
Goldman, 132 NYS 607. 

Oh.—Schmidt v. Cleveland, 1 Oh. 
A. 264, 834 Oh. Cir. Ct,.7. .Compare 
Schimmelmann v, Lake Shore, etc., R. 
Co., 83 Oh, St.. 356, 94. NE. 840, 36 
LRANS 1164 (holding that the clos- 
ing up of a street in connection with 
building of a subway under a rail- 
road right of way by a municipality 
and the railroad, by reason of which 
access to an abutting owner’s prop- 
erty by vehicular travel could only 
be had through the subway by way 
of a long detour would make the mu- 
nicipality and the railroad liable to 
such owner in damages). 

Pa.—In re Ruscomb Street, 14 Pa. 
Dist. 177, 31 Pa. Co. 51 [aff 30 Pa. 
Super, 476]. 

67. Matter of Joiner St., 177 App. 
Div. 361, 164 NYS 272. 


; A ?).-S 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is greater in degree than that occasioned to the 
general public,®® or although it results in a diversion 
of travel in front of the premises, and a consequent 
Nevertheless, if the prop- 
erty is situated within the block in which such va- 
cation takes place, and a usual, direct, and immedi- 
ate means of access thereto or egress therefrom is 
thereby done away with or materially impaired, then 
the right to such recovery exists, and the vacation 
of a part of a street which destroys all access by 
property abutting on the remaining part of the 
street to the system of streets in one direction, 
thus putting the property on a cul-de-sac, has gen- 
erally been held to constitute an actionable injury.”* 
The mere fact that an owner is compelled to travel 
a short distance further, when going in one direc- 
tion, in order to reach the system of streets in that 
direction, will not entitle him to damages.” 
right to damages from the vacation of a street is 


diminution of value.®?® 


68. East St. Louis v. O’Flynn, 119 
Tll. 200, 10 NE 395, 59 AmSR 795. 

69. Park City Yacht Club v. 
Bridgeport, 85 Conn. 366, 82 A 1035, 
39 LRANS 478; C. Hacker Co. v. 
Joliet, 196 Ill. A. 415; In re Hull, 
163 Minn. 439, 204 NW 534, 205 NW 
613, 49 ALR 320; Poythress v. Mobile, 
ete,, R. Co., 92 Miss. 638, 46 S 139. 

70. Chicago v. Baker, 86 Fed. 753, 
30 CCA 364; Newark v. Hatt, 79 N. 
JS. L. 548, 77 A 47, 30 LRANS -687; 
In re Umbria St., 32 Pa. Super. 333; 
In re Ruscomb Street, 14 Pa. Dist. 
1774 731 ¢ba. Co:;51) ‘Laff, ;,30,;Pa,. Super. 
476]. 

[a] Where part of a street be- 
tween the two next adjacent cross 
streets is vacated, all of the land 
between the cross streets bounding 
on the partly vacated street suffers 
a special injury, whether it abuts on 
the vacated portion or not, for which 
damages may be appraised and 
awarded, under a statute requiring a 
city to pay damages caused by the 
vacation of any street. Newark v. 
Hatt, 79 N. J. L. 548, 77 A 47, 30 
LRANS 637. 

71. Colo.Denver Union Terminal 
R. Co. v. Glodt, 67 Colo. 115, 186 P 
904, 906 [cit Cyc]. ; 

Conn.—Park City Yacht Club v. 
Bridgeport, 85 Conn. 366, 82 A 1035, 
39 LRANS 478. 

Ill.—cC. Hacker Co. v. Joliet, 196 
Til, A. 415. 

Minn.—In re Hul}i, 163 Minn. 439, 
204 NW 534, 205 NW 613, 49 ALR 


20. 

: N. Y.—Hoyt v. Watson, 162 App. 
Div. 469, 147 NYS 599 [aff 213 N. Y. 
651 mem, 107 NE 1079 mem]; Matter 
of William, etc., Sts., 103 Misc. 313, 
171 NYS 116 [aff 188 App. Div. 668, 
177 NYS 318]. 

Pa.—In re Melon St., 182 Pa. 397, 
38 A 482, 38 LRA 275; In re Ruscomb 
St., 33 Pa. Super. 148; In re Ruscomb 
St.01l4Pa. Dist. 177,. 81 Pa. Co.) 51 
[aff 30 Pa. Super. 476]; Howell v. 
Morrisville Borough, 30 Pa. Co. 379; 
Nocton vy. Norristown, 20 Montg. Co. 
194. 

Compare Burkley _v. Omaha, 102 
Nebr. 308; 167 NW 72 (holding that, 
where part of a street is vacated, the 
general rule is that only those prop- 
erty owners whose property abuts 
‘upon the vacated part of the street, 
and who are thus cut off from access 
to their property, are entitled to 
damages on account of such vacation, 
and that, under this rule, the fact 
that the property, by reason of the 
vacation, is left located in a cul-de- 
sac makes no difference). 

[a] Tlustrations.—(1) Where the 
same map on which the closing of 
portions of two certain streets at the 
south end of certain blocks was 
shown provided for the opening of a 
new cross street connecting the un- 
closed parts of the streets, and such 
street afforded no access from the 
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ercised.7® 


The 


south, the owners of property in 
such blocks were entitled to damages. 
Matter of William, ete., Sts. 103 
Misc, 313, 171 NYS 116 [aff 188 App. 
Div. 668, 177 NYS 318]. (2) Where 
the vacation of a part of a street 
leaves to the lots on the remainder of 
the street but one mode of access 
from the general system of streets 
in the vicinity, whereas before the 
vacation there were two, damages 
will be allowed to the owners of such 
lots, although between the vacated 
part of a street and the next inter- 
secting street there are blind streets 
which open out of the street, but af- 
ford no means of access to the gen- 
eral system of streets in the vicinity. 
It may affect the damages, but upon 
that question the owner is entitled to 
be heard before the jury on pebest- 
jae re Ruscomb St., 33 Pa. Super. 
48, : 

{b] Even if the property is not 
situated within the block, where a 
street is vacated in the immediate 
vicinity, and owing to the particular 
existing surroundings, such property 
through such vacation would thereby 


lose its one and only means of ac-| 


cess to the general system of open 
streets in the surrounding commu- 


nity and become practically isolated, | 


then, also, such right of recovery 
would exist. In re Ruscomb St., 14 
Pa, Dist..td77, 31. Pa. Co, 51.fafts.30 
Pa, Super, 476]. 

[ec] The difficulty in defining the 
limits where the right of compensa- 
tion shall end is no valid objection to 
the claims of such property owners. 
Howell v. Morrisville Borough, 30 Pa. 
Co, 879; Nocton v. Norristown, 20 
Montg. Co. (Pa.) 194. 

72. Reis v. New York, 113 App. 
Div. 464, 99 NYS 291 [aff 188 N. Y. 
58, 80 NE 573]; In re Edgemont St., 
66 Pa. Super. 142. 

Nonabutting owners generally see 


supra § 2692. 
73. Chicago v. Burcky, 158 Il. 
49 AmSR 142, 29 


103, 42 NE 178, 
LRA 568 [aff 57 Ill. A. 547]. 

74, Winter v. Montgomery, 83 Ala. 
589, 3 S 235; Shelton Co. v. Birming- 
ham, 61 Conn, 518, 24 A 978; Billin- 
felt v. Adamstown, 5 LancLRev 
(Pa.) 107. But see Seaman v. Wash- 
ington, (Pa.) 383 A 756 (holding that, 
if a porch is erected over a sidewalk 
by permission of the city, an injury 
to it must be considered in estimat- 
ing the decrease in the value of the 


property caused by a change of 
grade). 
[a] Interference with private use 


of a street by necessary destruction 
of a private drain under a contract 
for digging in the course of a public 


improvement imposes no _ liability. 
Bennett v. Mt. Vernon, 124 Iowa 537, 
100 NW 349. 

75. Colo.—Moffat v. Denver, 57 


Colo. 473, 148 P 577: 
Ind.—Singer v. Washington Water, 
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fixed at the time of the vacation, and a person is 
not deprived of his rights by the fact that he after- 
ward makes a subdivision of his property.7? 
[§ 2695] (4) Property Occupying Street. 
building or a part thereof projects into the street 
either wrongfully or under a revocable license, it 
may be injured or ordered removed by the city with- 
out liability for compensation.“* A company which 
has been authorized to lay its pipes in the streets 
of a city acquires no right to maintain them there 
superior to the right of the city to construct publie 
improvements, and the city is not liable in damages 
for interference with such pipes’® where its rights 
are unnecessarily, negligently, or unreasonably ex- 
A street railway company cannot charge 
the city with the expense of protecting its property 
against injury from a municipal improvement,’? nor 
can a street railway company” or a water company”? 
recover the cost, necessitated by such an improve- 


If a 


aie Co,, 83 Ind. A. 720, 149 NE 

Iowa.—Bennett v. Mt. Vernon, 124 
Iowa 537, 100 NW 349. ° 

Mass.—Natick Gas Light Co. 
Natick, 175 Mass. 246, 56 NE 292, 

Mo.—Reynolds County Tel. Co. v. 
Piedmont, 152 Mo. A, 361. 133 SW 
141; Sedalia Gaslight Co. v. Mercer, 
48 Mo. A. 644. 

N. H.—Portsmouth Gas-Light Co. 
v. Shanahan, 65 N. H. 233, 19 A 1002. 

N. J.—Jersey City Water Comrs. 
v. Hudson, 13 N. J. Eq. 420. 

Or.—Portland Gas, etc., Co. v. Gie- 
bisch, 84 Or. 632, 165 P 1004, LRA 
1917B 1092. : 

Pa.—Scranton. Gas, ete, Co. v. 
Scranton, 214 Pa. 586, 64 A 84, 6 
LRANS 1033, 6 AnnCas 388. 

But see Paris Mountain Water Co. 
v. Greenville, 53 S. C. 82, 30 SE 699 
(holding that, where a company laid 
water pipes in a street in pursuance 
of the contract with a municipal cor- 
poration, although it had knowledge 
of the corporation’s right to change 
the grade, it was nevertheless enti- 
tled to damages on account of inju- 
ries sustained from such change). 

Compare Toronto v. Consumers’ 
Gas Co., [1916 2. SA.) Cr) 618.87 
Ont. L, 586, 11 OntWN 1, 30 DomLR 
590 (holding that the words ‘a right 
or interest in, and an easement over, 
land” in the charter of a gas com- 
pany would embrace the right of the 
company to have its pipes remain, 
and to have the interest and use of 
them and the space occupied by them 
undisturbed, and that the municipal- 
ity could not recover for the expense 
received by it in lowering gas pipes 


Vv. 


to permit the construction of a 
sewer). 
{a] Patrolling streets.—A gas 


company could not recover from a 
city contractor a charge for patrol- 
ling the streets in which defendants 
were constructing a _ sewer, Port- 
land Gas, etc., Co. v. Giebisch, 84 Or, 
632, 165 P 1004, LRA1917E 1092. 

76. Portsmouth Gas-Light Co. v, 
Shanahan, 65 N. H. 233, 19 A 1002; 
Portland Gas, etc., Co. v. Giebisch, 84 
Or. 632, 165 P 1004, LRA1917B 1092. 


77. New York v. Whitridge, 177 
NYS 122. 

78. New York v. Whitridge, su- 
pra. 

79. Moffat v. Denver, 57 Colo. 473, 
143 P 577; Singer v. Washington 


Water, etc., Co., 83 Ind. A, 720, 149 
NE 918; New York Inter-Urban 
Water Co. v. Mt. Vernon, 185 App. 
Div. 305, 173 NYS 38. 

[a] Public utility corporations, 
such as water and gas companies, 
which receive franchises to lay pipes 
in streets, take the granted privi- 
leges, so far as location is concerned, 
subject to further regulations re- 
quired in interest of public welfare. 
Singer v. Washington Water, ete. 
Co., 83 Ind, A. 720, 149 NE 918. 
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ment, incurred in removing or relocating the in- 
strumentalities and structures used under its 
franchise. , 

[§ 2696] (5) Improvements Made with Notice. A 
eity is not as a rule liable for an injury caused to 
buildings by an establishment or change of grade 
if such buildings were erected after the decision so 
to.establish or change the grade had become a mat- 
ter of record,®® although it has been held that a city 
cannot, after such notice, refrain from making the 
contemplated improvements for a long period of 
years and thus deprive the owner of making use of 
his land at the peril of loss;*+ and the rule cannot 
be invoked unless the map filed under a particular 
statutory requirement clearly and unmistakably in- 
dicated the grade of the street.2 Where the city 
is regarded as having a right to discontinue the pro- 
ceedings at any time prior to the confirmation of 
the report of commissioners appointed to earry it 
out, the mere adoption of a plan for an improvement 
will not prevent a property owner from erecting a 
building upon his land without regard to such plan, 
and afterward insisting that the damage to his im- 
provements be estimated as they stand at the time 
when proceedings are had to estimate the damages 
generally.** But where the lines or corners of a 
street are fixed by statute, a person erecting 1m- 
provements without regard to such established lines 
cannot recover for damages incurred by improve- 
ments being subsequently made in conformity there- 
with.8* Under a statute providing that the date of 
publication of the completion of work shall -be 
the date in respect of which damages shall be as- 
certained, it has been held that an owner may 
recover for damages to a building erected between 
the commencement and completion of such work.®® 


80. Colo—Denver v. Vernia,’ 8 
Colo. 399, 8 P 656. 
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ply, unless the map filed clearly and 
unmistakably indicates the grade of 


[§ 2697] (6) Improvements within Lines of Un- 
opened Street. At common law, damages cannot 
be awarded for. improvements made within the lines 
of a located, but unopened, street, after the approval 
of the plans for the street.*® This rule, although 
embodied in a statute, does not apply to improve- 
ments made before the street is laid out where the 
municipality fails to comply with mandatory econ- 
ditions imposed upon it by the statute.8* Shade 
trees are not within an act providing that it shall 
not be lawful to erect any building upon any of the 
streets laid out on the plans of the city after such 
plans have been confirmed, and that, when such 
streets are ordered to be opened, buildings erected 
upon them since their confirmation shall be. re- 
moved at the expense of the owner, and without any 
damages being paid therefor.*8 

[§ 2698] 5. Persons Entitled to Damages—a. In 
General. In order to recover damages, plaintiff 
must have either a legal or an equitable estate in 
the property injured.*® Where there is no provi- 
sion of law by which damages could be recovered 
at the time when property was injured by a change 
of grade, and thereafter a law is enacted giving 
such right, the right does not accrue until the pas- 
sage of the statute, and it is the owner at that time 
who is entitled to recover.°® The term ‘‘owner’’ in 
some statutes providing for damages is construed 
in a comprehensive sense to designate all parties 
interested,®! and may include a tenant for life.% 
The failure of a wife, holding as a tenant by the 
entirety with her husband, to unite with him in a 
claim for damages will not affect the right of the 
husband to compensation as a tenant in common 
with the right of survivorship.*? 

Owners of easement. Where land is taken for a 


87. Dintaman vy. Harrisburg, 265 
Pa, 357, 108 A 724. f 
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Tll.—Gipps Brewing Co. v. Peoria, 


205 Ill. A. 237. 
Ky.—Ludlow v. Broderick, 181 Ky. 


123, 203 SW 1082. 
Mo.—Clinkenbeard_ y. St. Joseph, 
122 Mo. 641, 27 SW 521; Davis v. 


Missouri Pac. R. Co., 119 Mo. 180, 24 
SW 777, 41 AmSR 648; Dale v. St. 
Joseph, 59 Mo. A. 566. £40) 

Nebr.—Omaha v. Williams, 52 

ebr, 40, 71 NW 970. 
valet Y.—Matter of New York, 84 
App. Div. 312, 82 NYS 575; Matter 
of Bast One Hundred and Wighty- 
Seventh St., 78 App. Div. 355, 79 NYS 
1031; Matter of Rogers Place, 65 
App. Div. 1, 72 NYS 459; Matter of 
West Farms Road, 47 Misc. 216, 95 
NYS 894; In re Vyse St., 95 NYS 893; 
Peo. v. New York Bd. of Assessors, 
58 HowPr 327; In re Furman St., 17 

end. 649. 

SOI Agathe v. Oklahoma City, 20 
Okl. 519, 95.P 975. 

Pa.—Groff v. Philadelphia, 150 Pa. 
594, 24 A 1048; In re Western Ave., 
7 Pa. Co. 233; Axford v. Philadelphia, 
6 Pa. Co. 246. 

W. Va.—Ray v. Huntington, 81 W. 
Va. 607, 95 SE 23, LRA1918C 931; 
Blair v. Charleston, 43 W. Va. 62, 26 
SE 341, 64 AmSR 837, 35 LRA 852. 

81. Peo. v. Dickey, 148 App. Div. 
663,133 NYS 221. 

82. Matter of New York, 84 App. 
Div. 312, 82 NYS 575; In re Grant 
Ave., 152 NYS 13. 

[a] Defective map.—The rule that 
persons who erect buildings upon the 
line of a street after the filing of a 
map establishing the grade thereof 
are not entitled to recover any dam- 
age done to their buildings in conse- 
quence of the subsequent gradation 
of the street in accordance with the 
grade thus established does not ap- 


— 


the street, and, where it only indi- 
cates such grade by way of possible 
inference to be.drawn from the grade 
fixed at the intersection of the street 
with other streets, the ‘recovery of 
damages is not precluded. Matter of 
New York, 84 App. Div. 312,82 NYS 575. 


83. In re Wall St., 17 B is ° 
a ik wet 
- In re Wall St. 17 B F : 
Wi) GLI mee 
85. McCarthy v. Reg., 58 Can, S. 


C. 349, 46 DomLR 74, [1919] 1 est 
Wkly 814. : : i 
{a] Building rebuilt after fire.— 
(1) The fact that since the com- 
mencement of the work, but before 
the notice of its completion, claim- 
ant’s buildings had been destroyed 
by fire and rebuilt by him, cannot 
affect the right of claimant to re- 
cover compensation for depreciation 
in their value by reason of this work. 
McCarthy v. Reg., 58 Can. S. C. 349, 


46 DomLR 74, [1919] 1 WestWkly 
814. (2) Although Sask. Rev. St. 
(1909) c¢ 84 §,247 subs 8 is probably 


a unique provision in legislation of 
this class, it is not at all unjust that 
claimant should be compensated on 
the basis fixed by it. He is entitled 
to make the most of the land; to 
build upon it so as to use it to the 
best advantage. McCarthy vy. Reg., 
supra. 

86. Dintaman v. Harrisburg, 265 
Pa. 357, 108 A 724; In re Harrison, 
250 Pa. 129, 95 A 406; Bush vy. Mc- 
Keesport, 166 Pa. 57, 30 A 1023. 

[a] Rule applied.—A statute de- 
claring that damages cannot be re- 
covered for any buildings or improve- 
ments placed upon or within the lines 
of any located street is not unconsti- 
tutional. In re Harrison, 250 Pa, 129, 
95 A 406. 


88. Dobson vy. Philadelphia, 9—Pa. 
Dist. 139. 

89. Nebraska City v. Northcutt, 
45. Nebr. 456,.63 NW 807; Peo. v. 
Lord, 24 App. Div. 137, 48 NYS 1065. 
_ [a] Representatives.—An admin- 
istrator of an owner who died before 
the enactment of the statute or the 
guardian of an infant owner was not 
entitled to damages. Peo. v. Lord, 24 
App. Div. 137, 48 NYS 1065. 

[b] The fact that a husband 
erected a building on land belongins 
to his wife and was in possession 
does not give him a right to recovery 
in his own name for injury to the 
Same. Nebraska City v. Northcutt, 
45 Nebr. 496, 63 NW 807. 

90. Nebraska City vy. Northcutt, 
supra; Peo. v. Dickey, 148 App. Div. 
668, 183 NYS 221; Peo. v. Lord, 24 
App. Div. 137, 48 NYS 1065. 

{a] Tenants by the entirety.— 
Where, at the time of injury to prop- 
erty, held by husband and wife as 
tenants by the entirety, no action 
could have been maintained for dam- 
ages, and thereafter, subsequent to 
the death of the wife, a ‘statute is 
passed giving the right of compensa- 
tion, no right of action vested in the 
wife, which could descend to her per- 
sonal representative, but the husband 
as survivor became entitled to an 
award for the whole damages. Peo. 
v. Dickey, 148 App. Div. 663, 133 
NYS 221. 

91. Greiner vy. Sigourney, (Iowa) 
89 NW 1103; Moritz v. St. Paul, 52 
Minn, 409, 54 NW 370; In re Fifth 
St., 22 Pa. Super. 214. 

92. Chiesa v. Des Moines, 158 Iowa 
343, 1388 NW 922, 48 LRANS 899, 

Lessees see infra § 2703. 

93. Goodrich v. Otego, 216 N. Y, 
112, 110 NE 162. wine 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


602, 67 P 250. 
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street, the fact that the city pays part of the expense 
of the improvement does not deprive lot owners 
having an easement in the land from recovering com- 
pensation. 

Time of ownership. The legislature, granting to 
owners of property abutting on a street the right 
to recover damages caused by a change of grade, 
may make the right and the remedy to enforce it 
dependent on conditions, and it may limit the rem- 
edy to those owning property at a specified time.% 

[§ 2699] b. Mortgagors. If an injury to mort- 
gaged property is sustained before the date of fore- 
closure sale, damages ordinarily acerue to the owner 
and not to the foreclosure purchaser,®* and it has 
been held that a mortgagee, who has not intervened 
for the protection of his mortgage security which 
was an encumbrance on property at the time of a 
change of grade, has no standing, by virtue of his 
becoming a purchaser at a foreclosure sale of the 
premises several years after the change of grade, 
but before the date of the verdict for damages, to 
insist on his right as an equitable assignee of such 
damages.°* However, a mortgage which includes all 
the rights, contracts, easements, and other rights or 
interests of a mortgagor is broad enough to pass its 
right to compensation as the owner of property 
abutting on a street on the change of grade thereof 
awarded prior to the default of the mortgagor and 
deposited with the trustee.°* But where the mort- 
gagor is entitled to the rents and income until de- 
fault, a lessee of the mortgagor, under a broad 
demise of the usufruct, is entitled, as against such 
mortgagee, to interest on the award which had ac- 
erued at the date of default,®® and the default of 
the lessee in complying with the terms of the mort- 
gage, subject to which the lease was taken, and the 
surrender of the lease, do not estop the lessee 
from claiming such interest.* 

[§ 2700] c. Purchasers of Property Affected—(1) 
In General. The right of the owner of property 
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to recover damages sustained by reason of a public 
Improvement is a personal right not appurtenant 
to the real estate,? and a purchaser of property 
which has been damaged by an improvement is not 
entitled to recover if the injury had been sustained 
at the time of his purchase,’ unless the deed by 
which he took title showed an express intention to 
include such right,‘ or unless he establishes facts 
showing that he is equitably entitled to the award.® 
However, the fact that an improvement had been 
previously ordered will not preclude a purchaser’s 
right to recover for injuries sustained from the con- 
struction of the improvement after title passed to 
him,® and although an action may not lie against a 
municipal corporation by the owner of lands for 
damages in respect thereto through the misfeasance 
of the corporation, if the damages occurred before 
plaintiff acquired his title, the action will not be de- 
feated as to damages resulting after he acquired 
title by the circumstance that the act of misfeasance 
itself occurred before that time.’ 

[§ 2701] (2) Change of Grade. Since it is gen- 
erally held that the damage resulting from a change 
of grade acerues at the time the physical change 
of grade is made,® the owner of property at that 
time is entitled to the damages.® But where the city 
has paid for such damage, even though that was 
before the physical change was made, it cannot be 
made to pay it again, even though there has been 
a change of ownership in the interim.’° So, also, 
when, at the time of a transfer of property, the 
record showed that the vendor had already claimed 
and been awarded damages for a change of grade 
not then physically made, the purchaser is bound by 
such notice, and when the city came to exercise the 
privilege already paid for, it -eannot be compelled 
to pay again.11 Where a lot is conveyed after the 
appointment of commissioners to assess damages 
from the proposed grading of an abutting street 
and before their report or the confirmation thereof, 


94. In re Eleventh Ave., 81 N. Y. 
436. 
95. Peo. v. Prendergast, 150 App. 
Div. 665, 135 NYS 705. Compare Peo. 
v. Stillings, 134 App. Div. 480,119 NYS 
298 (holding that such a statute is 
unconstitutional, as making a gift of 
city funds, in so far as it awards 
damages to one who acquired the 
property after the grade had changed). 

[a] For example, when a statute 
provides that the owner of the prop- 
erty affected at the date of its enact- 
ment shall be entitled to the dam- 
ages, if any, in order to be so en- 
titled he must not only be the owner 
at the time the change was made 
but the time ‘specified in the statute. 
Peo. v. Prendergast, 150 App. Div. 
665, 1385 NYS 705. 


96. Iowa.—Cotes v. Davenport, 9 
Iowa 227. 

Mass.—Farnsworth v. Boston, 121 
Mass. 178. 


N. Y.—In re Buffalo Grade Cross- 
ing Comrs., 64 App. Div. 71, 71 NYS 
674 [aff 160 N. Y. 605 mem, 62 NE 
1096 mem]. 

‘Wash.—In re Seattle, 26 Wash. 602, 
67 P 250. 

Wis.—Tyson v. Milwaukee, 50 Wis. 
78, 5 NW 914. 

[a] Unless expressly so ordered 
by the decree the right to damages 
done real estate by the regrading of 
a street, being personal to the owner 
thereof, will not pass by a_ subse- 
quent sale of the premises under 
foreclosure. In re Seattle, 26 Wash. 

97. 64 Pa. 


Irons v. Pittsburgh, 
Super. ‘ 


126, 
[44 C. J.—29] 


98. Central Trust Co. v. Morton 
Trust Co., 200 N. Y.577, 98 NE 975 
[rearg den 201 N. Y. 595, 94 NE 868]. 

99. Central Trust Co. v. Morton 
Trust Co., supra. 


1. Central Trust Co. v. Morton 
Trust Co., supra. 
2. In re Torchia, 185 Fed. 576; 


103 Park Ave. Co. .v. Exchange Buffet 
Corp., 200 App. Div. 111, 192 NYS 
808; Matter of Colvin St., 155 App. 
Diy. 808, 140 NYS 882 [mod on other 
grounds 209 N. Y. 189, 102 NE 5521; 
In re Pulaski Ave., 33 Pa. Super. 108. 

3. U. S.—In re Torchia, 185 Fed. 
576; Chicago v. Baker, 86 Fed. 753, 
380 CCA 364, 

Ind.—Stein v. Lafayette, 6 Ind. A, 
414, 33 NE 912. 

Md.—Ortwine v. Baltimore, 16 Md. 


387. 

N. H.—Hodgman vy. Concord, 69 N. 
H, 349, 41 A 287. 

N. Y.—In re Buffalo Grade Cross- 
ing Comrs., 209 N. Y. 139, 102 NE 
552; 108 Park Ave. Co. v. Exchange 
Buffet Corp., 200 App. Div. 111, 192 
NYS 808; Steinmann y. Ormond, 120 
Misc. 845, 199 NYS 738. 

Pa,—Losch’s App., 109 Pa, 72; 
Campbell v. Philadelphia, 108 Pa. 
300; In re Pulaski Ave., 33 Pa. Super. 
108; Robinson v. Norwood Borough, 
27 Pa. Super. 481; Bauman v. New 
Castle, 2) Pa. Dist.-29,°12 Pa." Co. 22. 
~ 4 Matter of Colvin St., 155 App. 
Div. 808, 140 NYS 882 [mod on other 
grounds 209 N. Y. 139, 102 NE 552]. 

5. Matter of Newton Ave., 183 
App. Div. 564, 170 NYS 977. 

[a] Intervention.—The claim of a 
vendee of land, bounded by a discon- 


tinued street, that the sale and price 
was on the understanding that the 
street still existed will entitle him 
to intervene. Matter of Newton Ave. 
183 App. Div. 564, 170 NYS 977. 

6 Pickles v. Ansonia, 76 Conn. 
278, 56 A 552; Audet v. Quebec, 9 

ue. Super, 340. 

? de Stott v. North Norfolk, 24 Man. 
9, 16 DomLR 48, 26 WestLR 774. 

8. See infra § 2790. : 

9. Consumers Co. v. Chicago, 223 
Tll. A. 132; In re Buffalo Crossing 
Comrs., 209 N. Y. 139, 102 NE 552; 
Peo. v. Dickey, 206 N. Y. 581, 100 NE 
462; Steinmann vy. Ormond, 120 Misc. 
845, 199 NYS 738; Nugent v. New 
York, 58 Misc. 458, 111 NYS 488; 
In re Thirteenth St., 38 Pa, Super. 
265; Uhle v. Philadelphia, 30 Pay 
Super. 480; McCurdy v. Linesville 
Borough, 10 Pa. Dist. 546, 25 Pa. Co. 
189; Bauman v. New Castle, 2 Pa. 
Dist. 29, 12 Pa. Co. 22. 

[a] Rule applied.—(1) The owner 
when the plan for the change is filed 
is not entitled to the damages occa- 
sioned by the change. In re Buffalo 
Grade Crossing Comrs., 209 N. Y. 
139, 102 NE 552; Peo. v. Dickey, 206 
N. Y. 581, 100 NE 462; Nugent v. New 
York, 58 Misc. 453, 111 NYS 438. 
(2) This is so notwithstanding a 
statutory provision that such maps 
when legally established shall be 
final and conclusive, and not subject 
to future change or modification. 
Peo. v. Dickey, supra. 

10. Steinmann v. Ormond, 120 
Mise. 845, 199 NYS 738. 

11. In re Sedgley Ave., 217 Pa. 313, 
66 A 546. 
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the damages awarded belong to the grantee.}? 

Bond for title. One in possession under a bond 
for title with purchase money partly paid may re- 
cover full compensation for damages to the property 
from change of street grade.1% 

Erroneous grade, Where a city engineer gave a 
property owner an erroneous grade, and he built his 
house accordingly, it was held that the city was 
hable for damages caused by subsequently bringing 
the street to proper grade, only in favor of the 
owner to whom the erroneous information was given 
and not to a purchaser, even though he acquired title 
before the street was graded.14 

[§ 2702] (3) Vacation of Streets. For the pur- 
pose of determining who are entitled to the award 
for damages for the vacation of a-street, the street 
is deemed legally closed, not at the time the award 
for damages is made, but at the time that the essen- 
tial statutory steps have been taken, and the right 
to damages then accrues.*® Under this rule it has 
been held that only the person who owns property 
when the final map showing the closing and discon- 
tinuance of the street is filed is entitled to compen- 
sation.1® But the owner of land which, it is ex- 
pected, will be depreciated in value by the con- 
templated closing of a street, may, in conveying it 
to a purchaser, reserve the right to collect and re- 
ceive the compensation that may be thereafter 
awarded in respect of such depreciation, and after- 
ward his claim for such compensation cannot be 
answered by showing that. he has sold and con- 
veyed the land.?? 

[§ 2703] d. Lessees.1® The term ‘‘owner’’ in 
some statutes providing for damages includes les- 
sees;1® and a lessee of property injured by an 


12. Hull v. Phillips, 128 Mo, <A. 
247, 251, 107 SW 21. 

“The right to, the damages only 
became complete when the right of 
the public became complete, and 


construction, 


case, 
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is such as to call for the broader 
If we 
reasonableness and 
there is no good ground upon 
which the owner of the fee ought 
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improvement may under the statute be entitled to 
damages for injury to his oceupaney,?° or to his 
buildings annexed to the soil.24. So where part of 
a lot, under lease, is taken for opening a street, 


both the lessor and lessee may be entitled to com- 


pensation for the damage sustained by each of 
them.??. Under a statute providing that, where sev- 
eral parties having several estates in the same prop- 
erty demand damages, the damages of all may be 
determined in one proceeding, a lessee for a term 
of years, who sustains damages by a change of the 
grade of the street on which the premises abut, is 
entitled to recover, although the freehold has not 
been injured, but benefited.2? A lessee has no 
greater right to recover damages than his lessor 
would have had.?4 In valuing the remainder of a 
term, while the fact that the landlord has the right 
to dispossess the tenant at any time upon a short 
notice may be an element for consideration, yet, 
when no such notice has been given, the mere pres- 
ence of this provision in the lease will not abso- , 
lutely defeat the right of recovery by the tenant, 
if he is able to prove a depreciation in the value 
of his leasehold interest, whatever it may be.”° 

[§ 2704] e. Municipalities. A city cannot claim 
damages for injury caused by an improvement to 
property held by it for municipal purposes,”® but 
it is proper to assess damages for land held by the 
city for school purposes,?* and where streets were 
altered on petition of a county for the erection of a 
county building, the city was held entitled to dam- 
ages for resulting injuries.?® 

[§ 2705] 6. Municipalities and Persons Liable for 
Damages?°—a. In General. A person or corporation 
which merely acts as agent of the city in making 


ing Comrs., 17 App. Div. 54, 44 NYS 
844. 

20. Philadelphia, etce., Coal, etce., 
Co, v. Boston, 211 Mass. 526, 98 NB 
1067; Sheehan vy. Fall River, —187 


look to the 
justice of the 


that was long after plaintiff became 
the owner. If the damages had been 
assessed and the report of the com- 
missioners had been confirmed be- 
fore the sale, then defendant’s claim 
would have had more substantial 
basis. For it has been decided that 
a deed to the land would not assign 
the damages which had grown out 
of an injury to such land.” 
Phillips, supra, 

13. Atlanta vy. Atlas Realty Co., 
17 Ga. A. 426, 87 SE 698. 

14. Moore v. Lancaster, (Pa.) 58 
A 890; Kensington v. Wood, 10 Pa. 
93, 49 AmD 582; Gilligan v. Provi- 
dence, SUR a, 258; Highland v. Gal- 
veston, 54 Tex, 527. 


15. Matter of Juniper Ave., 162 
App. Div. 291, 147 NYS 631 [app 
dism 213 N. Y. 654 mem, 107 NE 


1079 mem]; Matter of West 151st St., 
149 App. Div. 55, 1383: NYS 894. 

16. Matter of Richard St., 138 
App, Div. 821, 128 NYS 438; Bachran 
vy. VonRaden, 1. NYS 533 [aff 119 
N. Y. 614 mem, 23 NE 1143 mem]; 
Peters vy. Carleton, 1 NYS.,531, [aff 
124 N. Y. 687 mem, 26 NE 759 mem]. 

17. Re Codville, 16 Man, 426, 5 
WestLR 140 

18. Iessee of mortgagor see su- 


pra § 2699. 

19. Chiesa Bes Moines, 158 
Lowa 343, 348, 138 NW 922, 48 LRANS 
899: Matter of Buffalo Grade Cross- 
ing Comrs., 17 App. Div. 54, 44 NYS 

“Indeed, it seems to be thoroughly 
established that the term ‘owner’ 
will be held to include the owners of 
any distinct interest or estate in the 
land less than a fee, whenever the 
connection in which it is used, or 
the apparent purpose of the statute, 


Hull v. | 


to be given the right to recover 
which does not apply with at least 
equal force to the tenant, who 
suffers. injury by the same wrong. 

. . The tenant, even more than his 
landlord, is often exposed to irre- 
mediable injury from improvements 
of this nature. The improvement 
may be such as to destroy in a large 
measure the value of the use for 
which the tenant leased the prem- 
ises, while the actual market value 
of the fee had been énhanced rather 
than decreased.” Chiesa v. Des 
Moines, supra. 

{a] While a loss of profits in his 
business may not be shown by the 
lessee, as an element of damages, he 
may prove the effect upon his busi- 
ness while the grade crossing im- 
provement was being made, and also 
its effect after its completion, as this 
bears on the question of the value of 
the property for business purposes, 
and is competent as affording a basis 
for apportioning the damages to the 
property as between the lessee and 
the owner. Matter of Buffalo Grade 
Crossing Comrs,, 17 App. Div. 54, 44 
NYS 844, 

[b] A lessee of premises is a 
party interested within the meaning 
of a statute providing that if the 
grade crossing commissioners of a 
municipality decide to change the 
grade of a street in that city; and 
also decide that “any property may 
be injured thereby for which the 
owners or persons interested therein 
are lawfully entitled to compensa- 
tion,” the grade crossing commis- 
sioners may apply to the court for 
the appointment of a commission to 
ascertain the compensation to be 
paid. Matter of Buffalo Grade Cross- 


Mass. 356, 73 NE 544; Central Trust 
Co. v. Morton Trust Co., 200 N. Y. 
577, 93 NE 975; Kensington v. Wood, 
10 Pa. 98, 49 AmD 582; Gilligan v. 
Providence, 11. R. I; 268, 

21. In re Reese, 32 Cal. 567; Parks 
v. Boston, 15 Pick. (Mass.) 198, 

22. Cheshire v. Adams, etc., Reser- 
voir Co., 119 Mass. 356; In re Buffalo 
Grade Crossing Comrs., 171 N. Y. 685, 
64 NE 1121. 

23. Galeano vy. Boston, 195 Mass. 
64, 80 NE 579. 

24. Highland vy. Galveston, 54 Tex. 
527 (holding that a lot owner in the 
city of Galveston holds his lot sub- 
ject to the burden of improving the 
sidewalk in front thereof; and his 
lessee holding subject to the same 
charge can no more recover damages 
from the city for abandoning the 
completion of partial improvements 
on the sidewalk which the owner 
should have made than the owner 
himself could). 

25. Iron City Auto. Co. v. Pitts- 
burgh, 253 Pa. 478, 98 A 679, LRA 
1917C 420, 

[a] Three months’ notice.—Iron 
City Auto, Co, v. Pittsburgh, 253 Pa. 
478, 98 A 679, LRAI1917C 420. 

26. Cheshire v, Adams, ete., Res- 
ervoir Co., 119 Mass. 356; Matter of 
Buffalo. Grade Crossing Comrs., 66 
App. Div.’ 489, 73-NYS 10 [aff 171 
N. Y. 685 mem, 64 NE 1121 mem]. 
Fagan v. Chicago, 84 Ill. 227. 
Cincinnati v. Hamilton Coun- 
Disn. 4, 12 Oh. Dee. (Reprint) 


Cross references: 

By whom compensation made in emi- 
nent domain proceedings see Emi- 
nent Domain §§ 283-285. 

Liability for acts. of independent ? 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 
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an improvement is not, where the improvement is | 


not tortious, liable to persons whose property has 
been damaged by the improvement,*° notwithstand- 
ing in consideration of benefit to himself he has 
agreed to bear a proportion of the expenses of the 
improvement ;*1 but where the act is tortious, both 
the city and the person actually making the im- 
provement under its authority are liable jointly.*? 
Further, under such circumstances, the person mak- 
ing the improvement is not entitled to the immunity, 
if any, existing in behalf of the city.* It has been 
held that, where a borough and a town have joined 
in making an improvement, they may be liable for 
damages, either jointly or severally.*4 

Improvement district. Under a statute providing 
that improvements shall be made with reference to 
the street grades as fixed by the ordinances of the 
city, the liability for damaging private property by 
grading or changing the grade of a street is upon 
the city and not upon an improvement district con- 
stituting a quasi-governmental ageney by which the 
work is done.*° 

Ratification. A private person may be relieved 
from liability for his acts in grading a street, by 
the subsequent ratification of such act by the city.*® 

[§ 2706] b. Liability as between City and County. 
Where the county has power over streets within 
an incorporated town, it will be liable under the 
constitution or statute for damages resulting from 
the exercise of its powers.*? But the fact that 
under a statute a county may be liable to the city 
for a portion of the cost of a street opening will 
not relieve the city from primary liability.** Nor 
will the fact that a county and not a borough was 
liable for the damages originally entailed. in laying 
out a street prevent the borough from being liable 
in case it subsequently changes the grade thereof.*® 
‘An act transferring-the liability to pay damages 
arising out of public improvements from the county 
to the city will be construed to impose the burden 
of that payment upon the city in all cases when 
the damages became payable after the act went 
into effect, although the proceedings were begun un- 


contractors see supra §§ 1722-1729 


in 43 C. J. , 
Personal liability of officers making 
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over which the county then had ju- 
risdiction will be presumed to have 
been made with reference to the facts 
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der an act imposing the liability on the county.*° 
Where the county is authorized by statute to lay out 
streets within municipal borders and to reimburse 
itself from the city for damages paid to property 
owners,*t in a suit by a county against a city the 
latter cannot set. up that the damages paid were 
excessive.*? Where a municipal corporation, al- 
though having power to prevent the working or 
grading of its streets by county authorities, permits 
them to do so, it may be held liable for the damages 
consequent upon the tort of the real wrongdoer.* 
Under a statute authorizing the improvement of 
roads extending through incorporated municipalities 
by the county road commissioners with the consent 
of the municipality, a municipality which consents 
to a change of grade is liable therefor as in other 
cases,** the county and municipality being held 
jointly and severally liable.4® A municipal corpora- 
tion is liable for: the consequential damages result- 
ing from the construction in a street under its con- 
trol of an approach to a bridge, although the bridge 
extends across the corporate boundary and is built 
under the authority of the county, the municipality 
and county jointly contributing to its cost.*¢ 

[§ 2707] c. State Highways. Notwithstanding a 
street has been designated as a state highway, the 
city may be liable for damages consequential upon 
improvements thereon made by it,4? although the 
work may have been adopted and paid for by 
the state,*® and although the statutes make provi- 
sion for the assessment of damages in case of im- 
provement of state highways by the state authori- 
ties.4® Under a statute imposing liability upon a 
village for damages occasioned by any change of 
grade, the change of grade need not be by the 
village but may be by the state in the improvement 
of a state highway.®° 

[§ 2708] d. Liability of Contractors for Construc- 
tion.®! A contractor employed by a city to make 
a public improvement as authorized by statute and 
performing the’ work with proper eare and skill 
is not liable for damages resulting to abutting prop- 
erty therefrom ;>*? but he will be liable for negligence 
41. See statutory provisions, 


42. Lancaster County v. Lancas- 
ter City, 170 Pa. 108, 82 A 567. 


improvements see supra § 1200 in 

AR CY Ss: 

30. La.—Connell v. Yazoo, etc., R. 
Co., 141 La. 701, 75 S 652. 

N. Y¥.—Uline v. New York Cent., 
etc., R. Co., 101 N. Y. 98, 4 NE 536, 
54 AmR 661. 

N. C.—Wood v. Duke Land, 
Co., 165 N. C. 367, 81 SE 422. } 

Ss. C.—Houston v. West Greenville, 
116 S. C. 248, 107 SE 902. 

. Wash.—Ettor v. Tacoma, 77 Wash. 
2G, whoo O20) : 

[a] A railway (1) is not liable 
for the closing of a street in a town 
where the municipality had the power 
and authority under a statute to close 
the street. Houston v. West Green- 
ville, 116 S: C. 248, 107 SE 902. (2) 
Where a city could have raised the 
grade of a street without liability to 


etc., 


abutting owners, it may authorize a. 


railroad to do so without such lia- 
bility. Uline v. New York Cent., etc., 
R. Co., 101 N.Y. 98,.4..NE 536, 54 
AmR 661. (3) A municipality may 
authorize a railroad company to 
change a grade, and in the prosecu- 
tion of such work the company is 
not a trespasser, but an agent of the 
city, although a city’s authorization 
to the company to make a change of 
grade, if a tort, will not protect the 
company. Connell y. Yazoo, etc., R. 
Co:, 141 La, 701, 75 S: 652° “¢4) A 
contract by a railway company to 
grade and improve a certain street 


and the law then existing and where 
the county was not liable to an abut- 
ting owner for a change of grade, 
a provision that the grading should 
be at the company’s own expense and 
without cost to the county will not 
be construed as imposing a liability 
on the company for damages to abut- 
ting owners. Ettor v. Tacoma, 77 
Wash, 267, 137 P 820. 

31. Wood v. Duke Land, etce., Co., 
165 N. C. 367, 81 SH, 422. 

32. Walters v. Baltimore, etc. R. 


Co., 120 Md. 644, 88 A 47, 46 LRANS| 


1128. 

33. Baltimore, etc., R. Co. v. Ham- 
mond, 128 Md. 237, 97 A 532; Balti- 
more, etc., R. Co. v. Kahl, 124 Md. 
299, 92 A 770; Baltimore, etc,, R. Co. 
vy. Kane, 124 Md. 231, 92 A 532, LRA 
1916C 433. 

84. Holley v. Torrington, 63 Conn. 
426, 28 A 613, 

35. Eickhoff v. Argenta St. Impr. 


Dist. No. 11, 120 Ark, 212, 179 SW 
367. 
36. Wolfe v. Pearson, 114 N. C. 


621, 19 SE 264. 

. Murray v. Norfolk County, 149 
Mass. 328, 21 NE 757; In re Milton, 
40 Pa. 300; In re Parkesburg Bor- 
ough St:, 4 Pa. Co. 273. 

38. Ricker vy. Lancaster, 1 LancL 
Rev (Pa.) 92. 

39. Norristown’s ‘App., 3 Walk. 
(Pa.) 146. 

40. Boyer’s Pet., 15 Pa. Co. 531, 


43. Atlanta v. Williams, 15 Ga, A. 
654, 84 SE 189. 

44. Tishmoningo County v. Me- 
Conville, 139 Miss. 589, 104 S 452. 

45. Tishmoningo County vy. Mc- 
Conville, 139 Miss. 589, 104 S 452. 

46. Kinney v. West Union, 79 W. 
Va. 463, 91 SE 260. 

47. Turner v. Portland, 114 Me, 
454, 96 A 742. 

48. Turner v. Portland, supra. 

49. Turner v. Portland, supra, 

50. McMullen v. Marlborough, 163. 
App. Div. 73, 148 NYS 505. 

51. Agreement to pay damages or 
for indemnity see infra §§ 2709, 2805. 

Liability of public contractors for: 
Defects or obstructions in streets see 

supra §§ 1874-1877 in 43 CG, J. 
Defects in sewers, drains, or water- 

apnnees see supra § 1917 in 43 


52. Cal.—Norton Vv. 
Crummey Co., 173 Cal. 843, 159 P 
1177; Engebretsen v. Gay, 158 Cal. 
27, 775, 109 P 879; Shaw v. Crocker, 
42 Cal. 435. 

Iowa.—Newton Auto Salvage Co. v. 
Herrick, 212 NW 680. 

Ky.—Pearson v. Zable, 78 Ky. 170. 

Md.—Hanrahan v. Baltimore, 114 
Md.-517, 80 A 312. 

Mo.—St. Louis v. Clemans, 42 Mo. 
69; Ford v. Phillip, 159 Mo, A. 482, 
141 SW 907; Sedalia Gaslight Co. v. 
Mercer, 48 Mo, A. 644; Westliche Post 
Assoc. v, Allen, 26 Mo. A, 181. 


Ransome- 
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in the performance of the work,®* although there 
is no express provision in the contract imposing 
such liability.o+. It is no defense that he followed 
the directions of the city engineer,®® and he will 
be liable for exemplary damages for injury to prop- 
erty, if done recklessly and wantonly, and without 
regard to the right of the owner.°® <A contractor 
will also be liable for injuries to property where 
he has proceeded without proper authority.°" Where 
a city in constructing an improvement is discharg- 
ing a proprietary function,®* as in constructing 
a subway,® the contractor for the work may be 
liable for damages to an abutting owner as in the 
case of intérference with an easement of light, air, 
and access,°° although the work is done without 
negligence and in the most approved manner.®* It 
has, however, been held that the failure of the mu- 
nicipality to comply with a statutory provision 


requiring payment of compensation to abutting own- | 


ers before making the improvement does not of itself 
render the work of making improvements illegal 
or wrongful so’as to impose liability on the con- 
tractor.®? 

[§ 2709] e. Contracts To Pay Damages or for 
Indemnity. Where an improvement is made under 
eontract between the municipality and the person 
or corporation making it, by which such person or 
corporation agrees to pay the damages occasioned 
to property owners,®* such contract, being regarded 
as for the benefit of a property owner injured, may 

N. Y.—Newman y. Bradley Con- 


tracting Co., 100 Misc. 1, 164 NYS 


HDT: 88; 
Wash.—Small v. Seattle, 139 Wash. Nak 
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_ 66. Schnaier v. Bradley Contract- 
ing Co., 181 App. Div. 538, 169 NYS 
Congregation 
Bradley Constr. 


[§§ 9708-2710 


be sued on by him.** The property owner may like- 
wise sue upon a contract by which the contractor 
for the improvement agrees to indemnify the city 
against claims for damages to persons or property 
arising out of the construction of the improvement.°® 
So where a contractor agrees to do work without 
injury to adjacent foundations, and, if damage is 
done, to make it good, the adjacent owners must sue 
the contraétor on the breach of his covenant, instead 
of for the damage done the property.®® But, al- 
though a contractor has agreed with the city that 
the work shall be performed at his risk, he will 
not be liable thereby where no liability rested upon 
the city and the work was being done by an assignee 
of the contractor without any supervision on the 
part of the city or the original contractor;®* and 
where, under the contract, he assumes no liability 
for damage other than physical injuries to founda- 


tions, walls, and structures, he will not be liable 


for depreciation in the usable value of the prem- 
ises while the work is proceeding.®® 

[§ 2710] 7. Estoppel, Waiver, or Loss of Right— 
a. In General. A property owner may be estopped 
by his acts to claim damages from a street. improve- 
ment,°® or he may waive such right,’ or his right 
may be lost by laches.™: The mere fact that a 
plaintiff suffers work to proceed will not work an 
estoppel,’? and where a city without authority 
changes the grade of a street, abutting owners will 


land, and the owner examines or has 
access to the maps, plans, and pro- 
files, and stands by while. a manhole 
is being constructed on his. prem- 


Rodeph Sholom 
Co. 165 NYS 


559, 247 P 925, 48 ALR 125; HEttor v. 
Tacoma, 77 Wash. 267, 137 P 820; 
Larned v. Holt, 74 Wash. 274, 133 P 
460, 46 LRANS 635; Kaler v. Puget 
Sound Bridge, etce., Co., 72 Wash. 
497, 130 P 894, 20 ALR 674. 

[a] A railroad company, doing the 
actual grading under municipal au- 
thority and direction, stands in the 
situation of a contractor, and where 
no negligence in the work is shown is 
not Hable for damages to abutting 
property. Ettor vy, Tacoma, 77 Wash. 
267, 137 P 820. ‘ i 

53. New Orleans y. Wire, 20 La. 
Ann. 500; Moraski v, T. A. Gillespie 
Co., 239 Mass. 44, 131 NE 441; Curtis 
v. Puget Sound Bridge, etc., Co., 133 
Wash. 323, 233 P 936. 

54, Engebretsen v. Gay, 158 Cal. 
27, 775, 109 P 879; Gay v. 'Engebret- 
sen, 158 Cal. 21, 109 P 876, 139 AmSR 


ee Mullan vy. Belbin, 130 Md. 313, 
100 A 384. Rp 
56. Sinsheimer v. Underpinning, 
etce., Co., 179 App. Div. 897 mem, 165 
NYS 1112 mem; Pacific Laundry Co. 
v. Pacific Bridge Co., 69 Or. 306, 138 
Pi 221. 
* B87. McQuarter v. St. Joseph, 134 
Mo. A. 640, 114 SW 1140; Faust v. 
Pope, 132 Mo. A. 287, 111 SW 878. 
58. Sinsheimer v. Underpinning, 
ete., Co., 179 App. Div. 897 mem, 165 
NYS 1112 mem. 


59. Sinsheimer v. Underpinning, 
étc., Co., supra. t 

60. Sinsheimer v. Underpinning, 
ete., Co., supra. 

61. Sinsheimer v. Underpinning, 


etce., Co., Supra. 


62. McGrew v. Granite Bitumin- 
ous Pav. Co., 247 Mo. 549, 155 SW 
411, 

638. See infra § 2805. 

64. Rigney v. New York Cent., 
ete ish Coss 2d?= NY Yoo sis, pitti Nb 
226. 

65. Dooley v. McMullen, Snare & 
Triest, Inc., 172 NYS 135. 

Indemnity contracts see infra 
§ 2805. 


67. Seattle Lighting Co. vy. Haw- 
ley, 54 Wash. 137, 103 P 6. 

[a] Use of dynamite.—The origi- 
nal contractor for the grading of a 
public street, who had assigned the 
contract to an independent contrac- 
tor using his own methods free from 
control except as to the results ob- 
tained, is not liable for damages 
caused by a dynamite explosion in 
the prosecution of the work, where 
it is not shown that the use of dy- 
namite was contemplated in the con- 
tract or customary in improvements 
of like character; since the grading 
of a street in such a case is not so 
inherently dangerous as to come 
within the exception to the rule of 
nonliability for the acts of inde- 
pendent contractors. Seattle Light- 


ing Co. v: Hawley, 54 Wash. 137, 
103 P 6. 
68. Germenten vy. Bradley Con- 


tracting Co., 186 App. Div. 868, 175 
NYS 120. 

69. New Decatur v. Scharfenberg, 
147 Ala, 367, 41 S 1025, 119 AmSR 
81; Reynolds County Tel. Co. v. 
Piedmont, 152 Mo. A, 361, 133 SW 
141; Stewart v. Hoboken, 57 N. J. L. 
330, 31 A 278 [aff 58 N. J. L. 696, 36 
A 1129]: 


70. Ala.—Scharfenberg vy. New 
Decatur, 155 Ala. 651, 47 S 95; New 
Decatur v. Scharfenberg, 147 Ala, 


367, 41 S 1025, 119 AmSR 81. 

Cal.—Dick v. Los Angeles, 34 Cal. 
A, 724, 168 P 703. 

Ind.—Lake Shore, ete, R. Co. v. 
Whiting, 161 Ind.’ 76, 67 NE 933; 
Jeffersonville v. Myers, 2 Ind, A. 532, 
28 NE 999. 

Ky.—Louisville vy. Harbin, 61 SW 
1011, 22 KyL 1865. 

Pa.—In re Frederick St., 155 Pa. 
623, 26 A 773; Sturgeon v. Oaksdale, 
77 Pa. Super. 448; Yingst v. Harris- 
burg, 43 Pa. Super. 418. 

[a] Tlustrations.—(1) Where a 
city pays a landowner a sum of 
money as a consideration for per- 
mission to build a sewer through his 


} Tenn, 


ises and makes no objection thereto, 
and it appears that the manhole was 
an essential incident to the sewer, 
such owner cannot years afterward 
maintain an action against the city 
for injuries to his land resulting 
from the construction and mainte- 
nance of the manhole. Yingst v. 
Harrisburg, 43 Pa. Super. 418. (2) 
An agreement between a borough 
and the owner of lands upon which 
the borough had determined to lo- 
cate its sewage disposal plant, 
whereby, in consideration of the 
right to lay the sewer pipes over 
and across those lands, the plant is 
located elsewhere, is a valid con- 
tract, and the effect of such an agree- 
ment was to compensate the owner 
for all damages sustainable by. him 
in consequence of the lawful con- 
struction, operation and maintenance 
of the sewer. Sturgeon y. Oaksdale, 
77 Pa. Super. 448. 

[b], Abandonment of premises by 
tenant.—_ Where a tenant has volun- 
tarily removed from premises on the 
line of street improvement, the city 
is not liable in damages for loss of 
his tenancy. Ehlers vy, Philadelphia, 
234 Pa, 591, 83 A 481. 

71. In re Walker, 18 B. C. 480, 14 
DomLR 446, 25 WestLR 824, 5 West 
Wkly 3889. 

72. Dixon v. Allemand, 136 Tl. 
A. 449; Nashville vy. Sutherland, 94 
356, 29 SW 228; Dallas v: 
on 23°Tex, Civ. A, 315, 55 SW 

[a] Defective work.— Where a 
contract under which plaintiff al- 
lowed a city to build a sewer 
through plaintiff's land provided 
that the city should’ condemn all 
unsuitable work or material, plain- 
tiff is not estopped, by acquiescing 
in the judgment of the city engineer 
in such matters until after the com= 
pletion of the work, from claiming 
damages caused by defects subse- 
quently revealed by actual test. 
Nashville v. Sutherland, 94 Tenn. 356, 
29 SW 228. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. ; 
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not be estopped from claiming damages by the fact 
that they stood by: and saw the work done.7? A mere 
request by an abutting owner that the grading be 
finished does not estop him from recovering damages 
caused by establishing the grade. 
damages by a property owner upon the establish- 
ment of a rural highway is effective where the high- 
way is opened and graded by a town within the 
limits of which it is subsequently incorporated.7 
A property owner is not estopped from claiming 
damages resulting from the erection of a viaduet by 
the fact that he sold part of his lot to a railroad 
company which raised an embankment up it, thus 
rendering the viaduct necessary,’® and an agreement 
by a grantee of land.that he will grade in front 
of his lot when the grantor shall direct does not bar 
his claim for damage from grading done by the 


city." 
Conditional waiver. 


promised.7® 


Knowledge of necessity. The fact that an owner 


Where a waiver is condi- 
tioned upon the improvement’s being constructed 
in a particular manner, the measure of damages 
where it is not so constructed is the damage sus- 
tained on account of the work not being done as 


A waiver of 


of the street.82 
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grade and improved his property accordingly estops 
him from recovering damages.7® 

Construction of sidewalk. Prior construction of 
a. sidewalk upon the line of the new grade is not a 
waiver of damages,®° nor is the fact that a sidewalk 
1s constructed under compulsion of the city.’ But 
where property owners had improved the street at 
the old grade, and, after a new grade was estab- 
lished, petitioned the council to put in a sidewalk, 
they, cannot complain that the sidewalk on the new 
grade was not useful by reason of the greater height 


The payment of an assessment for the cost of 
an improvement will not constitute a waiver.®* 

[§ 2711] b. Consent to Improvement.’ Although 
there is contrary authority,®> a property owner who 
joins in a petition for an improvement is usually 


regarded as estopped from claiming damages result- 


ing therefrom.*® 


An estoppel does not arise where 


the injury is caused by negligence in the prosecu- 
tion of the work,®’ or the improvement made differs 
materially from that to which he consented,®* or his 
petition is not acted upon and accepted.®? 


For 


example, a petition for paving does not estop the 


might have foreseen the necessity of a change of 


73. New Decatur v. Scharfenberg, 
147 Ala. 367, 41 S 1025, 119 AmSR 
81; Ford v. Phillip, 159 Mo. A. 482, 
141 SW 907; Matter of Chesebrough, 
56 HowPr (N. Y.) 460; Lageman v. 
Pittsburg, 47 Pa. Super. 4938; Yingst 
vy. Harrisburg, 43 Pa. Super. 418; 
In re Girard Ave., 44 LegInt (Pa.) 
166. But see Owens y. Milwaukee, 
47 Wis, 461, 3 NW.3. (holding. that 
one cannot recover of a municipality 
damages for illegal acts of its officers 
in changing the grade of a street, if, 
with knowledge of their illegality, 
he has assisted in their perform- 
ance), 

74. Hickman vy. Kansas City, 120 
Mo. 110, 25 SW 225, 41 AmSR 684, 


23 LRA 658; Herzel v. Milwaukee, 
39 Wis. 360. 

75. Lake Shore, etc, R. Co. v. 
Whiting, 161 Ind. 76, 67 NE 933. 


[a]. Reason for rule.—“‘Appellant 


was required to take notice of the, 


laws of the State, and of the uses to 
which the highways may be legally 
put. Therefore, when it had notice 
of the proposition pending before the 
county commissioners to establish a 
highway across its property, it was 
bound to know that the damages ac- 
eruing and demandable on account of 
the same embraced all the ordinary 
uses to which highways are liable to 
be subjected, including transforma- 
tion into a street of a town or city, 
and its waiver of damages was effec- 
tual as against any subsequent ordi- 
nary use of the way.” Lake Shore, 
etc., R. Co. v. Whiting, 161 Ind. 76, 
TIA OUAIN E933. 

76. Tinker v. Rockford, 137. Ill. 
123, 27 NE 74 [rev. 36 Ill, A, 460]. 

77. Akron vy, McComb, 18 Oh. 229, 
51 AmD 453. 

78. Jeffersonville v. Myers, 2 Ind. 
A, 532, 28 NE 999. 

[a] Qualified waiver.—Where a 
lot owner is induced to waive objec- 
tion to the progress of the work of 
grading a. street on the condition 
that the work should be done in a 
certain manner, and the work is not 
done as promised, the measure of the 
lot owner’s damages is the loss sus- 
tained by him on account of the work 
not being done as promised. Jeffer- 


sonville v. Myers, 2 Ind. A, 532, 28 
NE 999. : 
79. McGar vy. Bristol, 71 Conn. 


652, 42 A 1000, 

80. Kaperal v. Swoyeryille, 81 Pa. 
Super. 183. 

81. Jackson v. Muckenfuss, 101 
Miss. 555, 58° S°533.-° ~ 


82. Curtis v.. Tillamook City, 88 
Or. 443, 171 P 574, 172 P 129. 

&3. Coalter v. Salt Lake City, 
(Utah) 120 P 851, 

84. Defense to action for damages 
See infra § 2791. 

85. Lewis v. Darby, 166 Pa. 613, 
31 A 335; Hobbs v. Shamokin Bor- 
ough, 66 Pa. Super, 26; Jenkins v. 
Shamokin Borough, 66 Pa. Super. 26; 
Ray v. Huntington, 81 W. Va. 607, 
95 SE 23, LRAI918C 981. 

86. Ga.—Atlanta vy. 142 
Ga. 324, 82 SEH 899. 

lowa.—Preston v. Cedar Rapids, 95 
Iowa 71,.63 NW 577. 

Mich.—Collins vy. Grand Rapids, 95 
Mich. 286, 54 NW 889; Hembling vy. 
Big Rapids, 89 Mich. 1, 50 NW 741. 
But see Turner v. Stanton, 42 Mich, 
506, 4 NW 204 (holding that a land- 
owner, who makes application to the 
city council to open a street through 
his land, does not thereby waive his 
right to compensation for land taken 
for the-street). 

Miss.—Oliver v. Macon, 111 Miss. 
349, 71 S 575; Meridian v, Hudson, 
111 Miss. 339, 71. S 574. 

Mo.—Vaile v. Independence, 116 
Mo. 333, 22 SW 695; Cross v. Kansas 
City; 90 Mo. 13, 1 SW 749, 59 AmR 1; 
Justice vy. Lancaster, 20 Mo. A. 559. 


Nelson, 


N. Y.—Matter of Tiffany” St., 84 
App. Div. 525, 82 NYS 852, 
Oh.—Cincinnati Bldg., ete., Co. v. 


Cincinnati, 30 Oh. Cir. Ct. 501, 
Tex.—Texarkana v. Talbot, 7 Tex. 
Ciy. A. 202, 26 SW 451. 


Wash.—Ball v. Tacoma, 9 Wash. 
592, 88 P 1338. 
Wis.—Pabst Brewing Co. v. Mil- 


waukee, 148 Wis. 582, 133 NW 1112. 
But see Barker v. Taunton, 119 
Mass. 392 (holding that it is no. bar 
to a petition for the assessment of 
damages,. sustained by the change 
of grade in a. street, that the peti- 
tioner was one of the original peti- 
tioners for the improvements). 

[a] A mortgagee who has become 
the owner by foreclosure is estopped 
from denying that the property is 
not benefited to the extent of the as- 
sessment or that it is not valuable 
enough to stand the assessment, 
where the mortgagor joined in the 
petition for the improvement, Cin- 
cinnati Bldg., ete., Co. vy. Cincinnati, 
30. Oh.’Cir, Ct, 501. 

[b] Statutory provision matter of 
defense.—A provision in the Milwau- 
kee City Charter that no owner sign- 
ing a petition for change of grade 
of the street in front of his property 


petitioner from recovering damages for a change 


shall be entitled to compensation is 
not an exception to the provision of 
the charter which grants, the right 
to recover damages caused by an 
alteration of established: street 
grades, but is a condition which goes 
to defeat the right of recovery and 
is only a matter of defense. Pabst 
Brewing Co. v. Milwaukee, 148 Wis. 
582, 1383 NW 1112. i 

[c] Subsequent -grading.—A peti- 
tion for a change of grade as. estab- 
lished did not prevent the recovery 
of damages ‘cn a Subsequent grading 
of the street except in so far as they 
were increased by the change. Fair- 
banks v. St. Joseph, 102 Mo. A. 425, 
76 SW 718. 

87. District of Columbia v. Atchi- 
son, 31 App. (D. C.) 250; Jefferson- 
ville v. Myers, 2 Ind. A. 532,.28 NE 
999; Beatrice v. Leary, 45 Nebr. 149, 
63 NW 3870, 50 AmSR 546, ‘ : 

[a] Negligent omission——A prop- 
erty owner, by petitioning a city to 
grade and pave a street, is not es- 
topped from claiming damages for 
the negligent omission of the city to 
provide suitable outlets for carrying 
off the water from a ditch dammed 
up. by such grading. Beatrice v. 
Leary, 45 Nebr. 149, 68 NW. 370, 50 
AmSR 546, { 

ss. Ala.—Scharfenburg v. New 
Decatur, 155 Ala. 651, 47 S 95; New 
Decatur v. Smith, 148 Ala. 682, 41 S 
1028; New Decatur v. Scharfenberg,,. 
147 Ala. 367, 41 $1025, 119 AmSR 
81 


Cal.—Dick v, Los Angeles, 34 Cal. 
A, 724, 168 P 703. 


Iowa.—Burlington vy. Gilbert, 31 
Towa 356, 7 AmR 148. 
Mo.—Woolsey v. Chillicothe, (A.) 


209 SW 566; Ford v. Phillip, 159 Mo, 


A. 482, 141 SW 907; Fairbanks v. 
St, Joseph, 102 Mo. A, 425, 76° SW 
718; Taylor v. Jackson, 83 Mo. A. 


641. 

Pa.—Jones v. Bangor, 144 Pa,- 638, 
23 A 252; McMarlin v. Butler Bor- 
ough, 41 Pa. Super. 20. 

Wis.—Luscombe v. Milwaukee, 36 
Wis. 511. , ‘ 

[a] Lower grade than petitioned 
for.—The fact that one signed a peti- 
tion to the common council to change 
the grade of a street does not release 
his claim for damages to his land 


caused by the adoption of a new 
grade lower than that petitioned for, 


Ene von S v. Milwaukee, 36 Wis. 
fyi ly 
89. Scharfenberg v. New Decatur, 


155 Ala. 651, 47 S 95. ; 
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of grade,®° or a waiver, by reason of the owner’s be- 
ing a petitioner for the improvement, will not pre- 
vent the owner from recovering damages for a 
subsequent change of the sidewalk.®! Where a prop- 
erty owner petitions for an improvement, he does 
not ask for an unlawful thing and he‘is not thereby 
estopped from denying the legality of proceedings.*? 
The fact that an owner solicited the council to adopt 
certain methods in carrying on the work will not 
estop him from claiming damages for a wrongful 
egrading,®* and although an abutting owner secured 
such a modification of a grade as would cause less 
injury to his property, he will not be estopped from 
claiming damages for. the change actually made.** 
A conversation retracted before the city has changed 
its position cannot support an estoppel to claim 
damages.®® 

Statutory provisions. The marking a_ ballot 
‘*ves’’ at an election to authorize the improvement 
of a street does not constitute a request in writing 
for a change of grade, so as to preclude recovery 
under a statute providing that no person shall re- 
cover damages who has made a written request for 
the improvement.®® A provision that no owner sign- 
ing a petition for change of grade of the street in 
front of his property shall be entitled to compensa- 
tion is not an exception to the provision of the 
charter which grants the right to recover damages 
caused by an alteration of established street grades, 
but is a condition which goes to defeat the right 
of recovery.” 

[§ 2712] c. Dedication or Conveyance for Street. 
On the opening of a street, damages cannot be 
claimed for land which has been dedicated to the 
public as a street,®® but a person who conveys land 
to a city for the purpose of opening a street is not 
estopped from claiming damages for injury to his 
property from the grading of such street.°° . Al- 
though a grantor retained the fee in the bed of a 
street and subsequently conveyed all the right 
therein to the municipality, his grantee abutting 
on such street but who owns no part of the land 

90. New Decatur v. Smith, 148 


Ala. 682, 41 S 1028; New Decatur 
v. Scharfenberg, 147 Ala, 367, 41 8S 


L, 127, 54 A 220. 
95. 
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Scharfenber 


gs v. New Decatur, 
155 Ala. 651, 47 S 95 


[§§ 2711-2715 


thereof is entitled to recover for consequential 
damages to a building erected on his property by 
reason of the opening and grading thereof where 
his grantor has conveyed to him an easement of 
light, air, and access over the proposed street.t 

[§ 2713] d. Release. Where an owner formally 
releases the city from liability,? or impliedly does 
so by entering into an agreement with the contrac- 
tor, he is usually held to have waived his claim 
against the city for damages.® A release of damages 
secured by misrepresentations on the part of city. 
officials is not binding.* A contract waiving ob- 
jections to making a fill in a street with sloping 
embankments extending over adjacent property does 
not authorize making the fill in a negligent manner.§ 

Property acquired subsequent to release. A re- 
lease of all claims of damages on account of a physi- 
cal grading of a street will preclude an owner so 
releasing from recovering for injury to property 
subsequently acquired by him on such street.® 

Subsequent holders, Where the owner of a city 
lot releases the city from all damages which may 
result from a proposed change of grade of an abut- 
ting street, such release precludes the holder of a 
mortgage lien, who subsequently acquires title by 
virtue of foreclosure proceedings, from recovering 
damages from the city for injuries alleged to have 
been sustained by such change of grade.’ 

[§ 2714] e. Negligence of Owner in Protecting 
His Premises. A negligent use of the property, if 
contributing to the damage for which suit is brought, 
may defeat recovery,? or may preclude recovery 
to the extent of such part of the damage as resulted 
from the owner’s failure to exercise reasonable care 
to protect his property.® If buildings on the line 
of an improvement are threatened with injury 
greatly in excess of the cost of protecting them, 
the owner is bound to make reasonable effort to 
protect them, and his damages should be measured 
by his expense in so doing.?° 

[§ 2715] f. Omission To File Claim within Time 
Prescribed.1?_ In the absence of statutory require- 


the work, but after learning of it had 
entered into an’ agreement with the 
5. grading contractors to place some of 


1025, 119 AmSR 81; Woolsey v. Chil- 
licothe, (Mo. A.) 209 SW 566; Still- 
man v. North Olean, 142 App. Div. 
300, 126 NYS 728. 

[a] Reliance on statement. — 
Where a petitioner signed a petition 
relying upon the statement of the 
village trustees that construction of 
the pavement would not cause any 
appreciable change in ‘the grade that 
would damage the property, he is not 
estopped from claiming damages. 
Stillman v. North Olean, 142 App. 
Div. 300, 126 NYS 728. 

91. Wick v. Butler Borough, 47 
Pa. Super. 580. 

fa] Rule applied.—Although a pe- 
titioner for the grading and paving 
of a street may have waived dam- 
ages, yet if the borough making the 
improvement changes the grade of a 
sidewalk, to the damage of the pe- 
titioner’s property, the latter may re- 
eover for the injuries, notwithstand- 
ing the waiver, but in such a case it 
must appear that the change of 
grade of the sidewalk was something 
more than the mere change neces- 
sary to set the curb properly. Wick 
v. Butler Borough, 47 Pa. Super. 


580. 
92. Ford v. Phillip, 159 Mo. A. 482, 
Ft. Dodge, 102 


141 SW 907. 
93. Blanden = vy. 
Klaus v. Jersey City, 69 N. J. 


Towa 441, 71 NW 411. 


94. 


96. Hunt v. Otego, 160 App, Div. 
158, 145 NYS 495. wi 

97. Pabst Brewing Co. v. Milwau- 
kee, 148 Wis, 582, 133 NW 1112. 

98._ Pope vy.’ Union, 18 N. J, Eq. 

282; Righter v. Philadelphia, 161 Pa. 
73, 28 A 1015; In re Girard Ave., 44 
LegInt (Pa.) 166; In re Story St., 
11 Phila, (Pa.) 456. 
_.99. Fernald v. Boston, 12 Cush. 
(Mass.) 574; Bartlett v, Tarrytown, 
55 Hun 492, 8 NYS 739; Houston v. 
Bartels, 36 Tex. Civ, A. 498, 82 SW 
323, 469, 

[a] Rule applied.—An agreement 
of landowners not to require com- 
pensation for the taking of a portion 
of their land for a street does not 
preclude them from recovering dam- 
ages, under the statute, for a change 
of grade made after the Street had 
been opened. Fernald y, Boston, 12 
Cush, (Mass,) 574, 

1. Matter of Perry Ave.,.118 App. 
Div. 874, 103 NYS 1069. 

2 Foster v. Boston, 22 Pick. 
(Mass.) 33; In re Reynolds, 21 NYS 
592;, Baxter v. Tripp,.12.R. 1.310, 

8. Carson v. St. Pe OT | NEON AS 
324, Compare Wright y. Oakland, 62 
Cal. A. 1, 216 P 66 (holding that 
where, in an action by a property 
owner to recover damages to her 
property from the grading of a 
street, it was shown that she had no 
knowledge of the commencement of 


the earth so removed on an adjacent 
lot belonging to her, and also to re- 
move a certain bank of earth from 
her property, by such agreement, she 
had not waived her right to enjoin 
the contractors or the municipality 
from proceeding or completing the 
work or estop herself from asserting 
Ae Pine to damages). 

. n re Akron St., 5 OhS& : 
7 OHNP 454, ? Malti: 

5. Pacific Laundry Co. v. Pacific 
Bridge Co., 69 Or. 306, 138 P 221, 


Ly Spine wee 29 Pa, Co, 214, 

i ields vy. ttsburgh, ~ 

74, 97 A, 124, gy nO 
8 Allbin v. Seattle, 


x 130 Wash. 
842, 227 P 322. Compare Wendt . 
Akron, 161 Iowa 3838, 142 NW 1024 
(holding that an) abutting property 
owner or lessee is only required to 
exercise ordinary care to prevent his 
property from being flooded by the 
Surface water in the street, and he 
is not required to ascertain the slope 
of the ground in the town, or to 
know what streets were graded, or 
to employ an engineer to ascertain 
what amount of water would flow by 
his property). 

9. Garrett v. Winterich, (Ind. A.) 
84 NE 1006.: 

10. Kansas City v. Morton, 117 
Mo. 446, 23 SW 127- 

11. As condition precedent to ac- 
tion see infra § 2788. 


‘ F : ; 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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M8 2715-2719] 
ment, a landowner is not bound to give notice of a 
claim for damages when notified of a proposed 
change in grade.’? But an omission to file a claim 
for damages when prescribed by statute will con- 
stitute a waiver of the claim,'® unless the city has 
neglected to give notice of the improvement as re- 
quired by statute,!4 or has given an insufficient 
notice.t> In the absence of statutory requirement, 
failure to appear before commissioners of assess- 
ment will not estop a property owner frony objecting 
to the confirmation of their report;!® but delay for 
nearly a year after commencement of work to ap- 
pear before the proper board and demand assessment 
of damages was held to constitute a waiver of right 
to damages under the statute.?’ 

[§ 2716] 8. Payment or Assessment before Mak- 
ing Improvement—a. In General. Where land is 
not taken,!* damages resulting to property from the 
construction of public improvements need not be 
assessed until completion of the work,’® nor need 
prepayment be made,”° unless the statute, as fre- 
quently is the case, provides for prepayment of 
damages,”! or for a preliminary assessment of dam- 
ages and benefits.22, Such a provision is not im- 
pliedly repealed by -a subsequent act relating to 
specific improvements in which no such requirement 
is found.2? A provision of this character with 
specific reference to changes of grade has been con- 
strued to apply only when the change is made from 


°12. Platt v; Milford, 66 Conn. 320, 
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16. Matter of Opening of Tiffany 


[44 C.J.] 455, 


a grade previously established by the city,?4 and it. 
has been held that the requirement of prepayment 
need not be followed where a town having fixed 
the grade of a street afterward became a city and 
changed. the grade.?> Where a charter provision 
requires the money for the payment of damages to 
have been collected before the city shall take pos- 
session .of property taken, the city will be held to 
have waived its right to have payment of damages 
postponed until it shall have collected the funds by 
means of special assessments where it appropriates 
the property by an actual physical change of the 
grade otf the street.?® 

[§ 2717] b. Restraining Improvement until Pay- 
ment of Damages. The question of whether the 
making of an improvement can be restrained until 
payment of damages has already been considered.?* 

[§ 2718] 9. Release before Making Improvement.- 
A charter provision that no street shall be opened 
and ‘‘altered’’ unless all claims for damages on 
account of such opening or altering shall be released 
does not apply to a change of grade.?® st 

[§ 2719] 10. Proceedings for Assessment—a, I 
General. Where a specific mode of assessing dam- 
ages for land taken or injured is prescribed by 
legislative enactment, it must be pursued,?? but if 
the city and property owners agree on the amount 
of damages there is no need to submit the matter 
to the tribunal provided by statute.°° 


143 Mo. A. 357, 126 SW 788; Whit- 


34 A 82, ‘ 
13. Cal.—Duncan v. Ramish, 142 
Cal. 686, 76 P 661; German Sav., etc., 
Soe. v. Ramish, 138 Cal. 120,,69 P 
89, 70 P 1067. a 
Mo.—Kansas City v. Duncan, 135 
Mo. 571, 37 SW 518; Reinert Bros. 
Constr. Co. v, Tootle, 200 Mo. A. 284, 
206 SW 422. 
N. Y.—Peo. v. Ormond, 179 App. 
Div. 755, 167 NYS 63; Matter of New 
York, 156 App. Div. 775, 142 NYS 
120 [aff 209 N. YW. 571 mem, 103 NE 
1134 mem]. x 
Oh.—Wabash R, Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89; Kreige v. Cin- 
cinnati, 7 Oh. Dec, (Reprint) 405, 2 


CincLBul 3338. 3 
Philadelphia, 245 


Pa.—Dettra_ v. 
Pa. 139, 91, A 247, ; 

Alta.—Randall v. Calgary, 33 West 
LR 886. 4 

Ont.—Thackery v. Raleigh Tp., 25 
Ont. A, 226. 

Sask.—Prince Albert v. Vachon, 27 
DomLR 216, 34 WestLR 107, 10 West 
Wkly 359 [dism app 9 Sask, L. 80, 33 
WestLR 470]. 

[a] Statute not retrospective.—A 
statute requiring notice affects more 
than mere matters of procedure and 
takes away a right existent under 
the law as it stood before the pas- 
sage of the statute, and is therefore 
not retrospective. Prince Albert v. 
Vachon, (Sask.) 27 DomLR 216, 34 
WestLR 107, 10 WestWkly 359 
{dism app 9 Sask. L. 80, 33 WestLR 
470]. 


{b] Rule applied.—Under Act May 
26, 1801 (P. L. p 117), where a pub- 
lic street was opened by ordinance 
in 1894, and proceedings were had for 
the assessment of damages the same 
year, and an abutting owner, having 
notice of the proceedings, failed to 
present any claim, She was not en- 
titled to have damages assessed for a 
lowering of her sidewalk necessitated 
by an ordinance adopted in 1911. Det- 
tra vy. Philadelphia, 245 Pa. 139, 91 


A 247, 

14. Cincinnati v. Sherike, 47 Oh. 
St. 217, 25 NE 169; Toledo v. Mc- 
Mahon, 9 Oh. Cir. Ct. 194, 4 Oh. Cir. 
Dec. 3; Jacobs v. Cincinnati, 3 Oh 
S&CP 60, 2 OhNP 283; Schram v. 
Cincinnati, 14 OhNPNS 109. 

15. Dayton v. Haines, 31 O. C. A. 


(17, 


Si be Aue. Diy, 525,.82 NYS. 852. 
fi : ate Vv. Superior, 108 is. 16, 
PENNE 1100. | ase 

8. Conn.—Platt | v. il 

Conn. 320, 34 A 332. As 
a.—Fleming v. Rome, 130 Ga. 383, 
61 SE 5. 

_Md.—Baltimore v. St. Agnes Hos- 
pital, 48 Md, 419. 

Minn.—Goodnow v. Ramsey Coun- 
ty, 11 Minn. 31. 

Beach v. Philadelphia, 35 Pa. 

19. Cal.—German Sav., ete, Soc. 
v. Ramish, 138 Cal. 120, €9 P 89, 70 
P 1067. 

Conn.—Platt v. Milford, 66 Conn. 
320, 34 A 82. 

Fla.—Dorman vy. Jacksonville, 13 
Fla. 538, 7 AmR 253. 

Ill.—Parker v. Chicago Catholic 
Bishop, 146 Ill. 158, 34 NE 473 [aff 
41 Tll. A. 741]. 
ci arg Spt v. Spencer, 14 Ind. 
Iowa.—Hubbell v. Des Moines, 183 
Iowa 715, 167 NW 619. 

Me.—Hicks v. Ward, 69 Me. 436. 

Mass.—L’Huilier v. Fitchburg, 246 
Mass. 349, 141 NE 122; Brown v. 
Lowell, 8 Metc. 172. 

N. Y.—Rogers vy. Attica, 188 N. Y. 
625, 81 NE 1174, 


Oh.—East End Banking, ete., Co. 
vy. Cleveland, 1 OhNPNS 493. 
Pa.—Devlin v. Philadelphia, 206 


Pa. 518, 56 A 21. 

20. Rogers v. Attica, 113 App. Div. 
608, 98 NYS 665 [aff 188 N. Y, 625 
mem, 81 NE 1172 mem]. 

21. Ga.—Rome v. Rome Hotel Co., 
132 Ga. 337, 63 SE 8380; Patton vy. 
Rome, 124 Ga, 525, 52 SE 742. 


Ind.—Lafayette v. Wortman, 107 
Ind. 404, 8 NE 277; Logansport. vy. 
Pollard, 50 Ind. 151; Hirth v. In- 


dianapolis, 18 Ind. A. 673, 48 NE 876; 


Keehn v. McGillicuddy, 15 Ind, A. 
580, 44 NE 554. 
Minn.—Overmann v. St. Paul, 389 


Minn. 120, 39 NW _ 66. 
Mo.—Graden y. Parkville, 114 Mo. 
A, 


527, 90 SW 115. 

Nebr.—Horford v. Omaha, 4 Nebr. 
336. 

Oh.—Matthew v. Cincinnati, 1 Oh. 
Circ 55851: Ohi Cir Dect ait, 


22. Wilcox v. Engebretsen, 160 
Cal. 288, 116 P 750; Zielda Forsee 
Inv. Co. v. Phcenix Brick, etc., Co., 


taker v. Deadwood, 12 S. D. 608, 82 
NW 202; Swissvale Borough v. Dick- 
son, 68 Pa. Super, 160; Filer, etc., Co, 
Vee oe 146 Wis. 221, 131 NW 


23. Phillips v. Council Bluffs, 63 
Iowa 576, 19 NW 672. 

24. Huntington v. Griffith, 142 Ind. 
280, 41 NE 8, 589; Sargent v. Taco- 
ma, 10 Wash. 212, 38 P 1048. 
eos Wabash v, Alber, 88 Ind. 
26. Moritz v. St. Paul, 52 Minn, 
409, 54 NW 370. 

27. See supra § 2475 et seq. 

28. Rogers v. Attica, 113 App. Div, 
603, 98 NYS ‘665 [aff 188 N. Y. 625 
mem, 81 NE 1172 mem], 

29. Ill.—Grant Park v. Trah, 218 
Ill. 516, 75 NE 1040, 

Pe radu setae v. Pollard, 50 Ind. 

Mass.—Bemis v._ Springfield, 122 
Mass. 110; Riley v. Lowell, 117 Mass, 
a Allen v. Charlestown, 109 Mass. 

Mo.—State v. Goodrich, 257 Mo. 
165 SW 707, GR Sp 
attee H.—Sawyer v. Keene, 47 N, H. 

N. J.—Paret_ v. Bayonne, 89 N. J. 
L. 559 [aff 40 N. J. L. 333]. 

N. ¥;—Peo. v. Ormond, 221 N. Y. 
288, 116 NE 993; Comesky vy. Suffern, 
179 N. Y. 393, 72 NE 320; Sweeting 
v. Rochester, 127 App. Div. 880, 112 
NYS 225; Matter of Gilroy, 43 App. 
Div. 359, 60 NYS 200; In re House 
Ave., 67 Barb. 350. : 

Pa.—iIn re Vernon Park, 163 Pa. 
70, 29 A 972; In re Sharett’s Road, 8 
Pa. 89. 

Wis.—Bagnall v. Milwaukee, 156 
Wis. 642, 146 NW 791. 

Exclusion of action for damages 
see infra § 2784. 

30. Trinity College v. Hartford, 32 
Conn. 452; Shelby v. Burlington, 125 
Iowa 3843, 101 NW 101. 

[a] Submission to arbitration.— 
Mallory v. Huntington, 64 Conn. 88, 
29 A 245. 

[b] Settlement of claims.—A mu- 
nicipality proceeding under a grade 
crossing act may make settlements 
of claims for damages to abutting 
owners the same as an individual 
without judicial determination of the 
amount due, Quinby v. Cleveland, 
191 Fed. 68, ; 
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Nature of proceedings. Where, under the provi- 
sions of the statute, the court upon the filing of the 
ordinance authorizing the improvement makes and 
publishes an order ‘addressed to all persons con- 
cerned, the proceeding has been held to be one in 
rem.** 

Jurisdiction. As a general rule it may be stated 
that a court, in appointing commissioners or. other- 
wise proceeding for the assessment of damages, is 
acting under a special and limited jurisdiction,*” 
which may be exercised only by a court which is 
authorized by statute to proceed,®* and where the 
facts essential to jurisdiction under the statute are 
shown.** Where the proceeding is in rem, the court 
obtains jurisdiction of the subject matter and of the 
persons of the parties as notified upon publication 
of a notice as prescribed by statute.®*® 

[§ 2720] b. Applicability of Statutes. Charter 
or statutory provisions for the construction of im- 
provements of a particular kind may by reference 
adopt the procedure prescribed by other charter 
provisions for the ascertainment of damages in the 
case of other improvements,*® or may permit the 
adoption of the procedure fixed by general statutes,** 
in which ease such parts of the procedure as are 
applicable may be adopted.** However, it has been 
held that the procedure for assessment of damages 
prescribed by statute in the case of laying out or 
vacating a street does not apply in the case of 
widening a street,?® although there is authority to 
the contrary,*® and that the procedure prescribed 
in the case of laying out or vacating a street does 
not apply to the opening of an established street,** 
and that a procedure prescribed for laying out, 
opening, widening, and extending a street does not 


31. Connors v. St. Joseph, 237 Mo, 


612, 141 SW 638. sustained by 
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point viewers, to assess the damages 
property owners, 


E§§ 2719-2723 
apply in the case of changing a grade;* nor does 
a statute limited to changes of grade apply where 
the improvement consists of grading, paving, and 
curbing ;*2 nor does a charter provision with refer- 
ence to the original grading of a street control as 
to damages resulting from the alteration of a 
grade;*4 nor does a statute providing a general 
system of laying out roads in the rural or country 
portions of a state apply to the laying out of a city 
street.*® 

[§ 2721] ce, Joinder of Proceedings; Assessment 
of Damages and Benefits. All persons who sustain 
damages may usually be joined in one assessment,?® 
but the damages and benefits resulting from separate 
works which do not form part of a continuous im- 
provement cannot be assessed in the same proceed- 
ing';*” and where the paving and grading of a street 
are separate acts, the damages for each may be 
assessed at different times and the damages for grad- 
ing may be assessed before the paving is done.*% 
An assessment of damages and benefits when the 
statute so requires must be made in the same pro- 
ceeding.*9 

[§ 2722] d. Who May Institute Proceedings. The 
statutory mode of fixing compensation being re- 
garded as exclusive,°° the proceedings may be in- 
stituted only by the persons designated by the 
statute.°! 

[§ 2723] e. Time for Proceedings. The time 
within which proceedings for assessment of dam- 
ages may be begun is usually fixed by statute and 
a petition must be filed within that time;°? but if 
no time is fixed by the statute, proceedings for dam- 
ages will be barred only by force of the general 


42. 


In re South Brady St., 29 Pa. 
Co. 85 


by 


32. Garfield Memorial Hospital v. 
MacFarland, 31 App. (D._C.) 44% 
Comesky v. Suffern, 179 N. Y. 393, 72 
NE 320. 

[a] Power to pass on exemptions 
cannot be exercised unless conferred 
by statute. Garfield Memorial Hos- 
pital v. MacFarland, 31 App. (D. (i) 
447. 

33. Betts v. Williamsburgh, 15 
Barb. (N. Y.) 255; Campbell v. Phila- 
delphia, 108 Pa. 300; In re Brady St., 
99 Pa. 591; In re Ridge St. 29 Pa. 
391; In re Spring Garden St., 4 Rawle 
(Pa.) 192; Schuler vy. Philadelphia, 
10 Pa. Cas. 857, 13 A 947; Speakman 
v. Coatsville Borough, 2 Pa. Dist. 
386; In re Orthodox, etc., Sts., 1 Pa. 
Dist. 87, 11 Pa. Co. 154; In re Reyn- 
olds St., 6 Kulp (Pa.) 479. 

fa] Statute not anplicable to onen- 
ing or widening.—The Act May 24th 
1878. (Pampl. L. p 129), vesting ju- 
risdiction in the courts of common 
pleas to appoint viewers to assess 
damages whenever any borough may 
“change the grade or lines of any 
street or alley, or in any way alter or 
enlarge the same,’ was intended to 
afford a remedy to an abutting owner 
where his property was injured by a 
change of grade. It does not apply, 
however, in cases where it is desired 
to obtain damages for the opening or 
widening of a street or alley. In re 
Brady St., 99 Pa. 591. 

[b] The word “of” in a statute 
providing for appointment of com- 
missioners by “Some court of record 
of the judicial district’”’ will be con- 
strued to mean “in” as well as ‘‘over” 
the whole district so as to include a 
court not of the district but of the 
state. Betts v. Williamsburgh, 15 
Barb wine Ld 2006 

[c] The court of quarter sessions 
of Allegheny County has no jurisdic- 
tion to entertain a petition and ap- 


the cutting down and grading of a 
street in the city of Allegheny. In 
re Ridge St., 29 Pa. 391: 

oot, Comesky vy. Suffern, 179 N. Y. 
393, 72 NE 320; Matter of Borup, 89 
App. Div. 183, 85 NYS '828:.In re 
Louden “Sti” 30°" Pa. Co, . 534; sim 
re Lackawanna Ave. Viaduct, 14 Pa. 
Co. 608. 

[a] Improvement must have been 
authorized.—Where on exception filed 
in the court of common pleas to a 
report of viewers, awarding damages 
for a change of grade of a street in 
a borough, the evidence shows that 
no ordinance or resolution of the bor- 
ough council had ever been passed 
which provided for, or authorized any 
change in the grade of the street in 
question, nor that there had ever been 
any adoption of a change of grade 
after it had been made, nor that there 
had been in fact any physical change 
in the grade, the court commits no 
error in sustaining the exception on 
the ground of lack of jurisdiction, 
and in dismissing the proceedings. 
Jenkins vy. Minersville Borough, 44 
Pa, Super. 423. 

[b] Absence of file mark from a 
certified copy of the ordinance depos- 
ited in the circuit court is not fatal. 
Connors v. St. Joseph, 237 Mo. 612, 
141 SW 688. 

35. Connors v. St. Joseph, supra. 

36. Bagnall y. Milwaukee, 156 Wis. 
642, 146 NW 791. 

37. State v. Goodrich, 257 Mo. 40, 
165 SW 707. ; 

38. State v. Goodrich, supra, 

39. Inte. New St. (@Pai)< Ar ek 
410; In re Chestnut St., 8 Pa. Co. 55; 
Lucas v. Washington Borough, 2 Pa. 
Co. 630. 

40. Pleadwell v. Missouri 
Co., 151. Mo, A. 51, 131 SW 941, 

41. In re Magnolia Ave., 117 Pa. 
56, 11 A 405. 


Glass 


43. Suter vy. Wilmerding Borough, 
14 Pa. Dist. 391. 

; ea Church v, Milwaukee, 31 Wis. 
12. 

45. In re Sewer St., 8 Pa. Co. 226. 

46. McKee vy. St. Louis, 17 Mo. 184; 
Dettra v. Philadelphia, 245 Pa, 139, 
91 A 247; In re Liberty St. 11 Pa. 
Dist. 488. 

[a] Separate jury.—Under g stat- 
ute providing for separate juries if 
demanded and the court shall deem 
it proper, the granting of a separate 
jury is within the court’s discretion, 
and its order refusing it will only 
be reversed for manifest abuse. Man- 
hattan Bldg. Co. v, Seattle, 52 Wash. 
226, 100 P 330. 


47. Kerrigan v. West H 
Da din IN Mee rahe ohokep 
48. In re Orchard Ave., 33 Pittsb 


LegJNS (Pa.) 194. 

49. Franklin Home Bldg. Soc. y, 
Haworth, 85 N. J. Li. 533,:89 A 772; 
Rogge v. Elizabeth, 64 N. J. L. 491, 
46 A 164; Stewart v..Hoboken, 57 N. 
J... 830, 81 A278 [afi 58) Ng. 
696,36 A 11429]. 

Deduction or set-off of benefits see 
supra § 2686. 

50. See supra § 2719. 

51. Sweeting v. Rochester, 127 
App. Div. 880, 112 NYS 225, 

[a] Railroad cannot commence 
proceedings where grade is changed 
by city to permit the railroad to 
change the construction of a bridge 
over the highway. Sweeting v. Roch- 
exh 127 App. Div. 880, 112 NYS 

52. Warner v. Pittsfield, 231 Mass. 
138, 120 NE 379; Partridge v. Arling- 
ton, 198 Mass. 530, 79 NE 812; Shute 
v. Boston, 99 Mass, 236; Revere v. 
Boston, 14 Gray (Mass.) 218; Erskine 
v. Boston, 14 Gray (Mass.) 216; Lor- 
ing v. Boston, 12 Gray (Mass.) 209; 
Haskell v. Bristol County, 9 Gray 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number. 
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statute of limitations.5? As a general rule the right. 


of action of a landowner for an injury resulting 
from the opening of a street is held to acerue so 
as to start the running of the statute of limitations 
at the time some act is done which disturbs the 
actual possession of the owner, and not merely at 
the completion of the proceedings through which 
the city obtains the right to appropriate the prop- 
erty.°* Where the proper authorities adopt and 
confirm a new plan of streets from which a portion 
of a previously existing street is omitted, the con- 
firmation of the plan operates as an immediate 
vacation of the portion of the street omitted, and 
the statute of limitations begins forthwith to run 
against landowners injured by the vacation.5® 
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An | 


application to appoint an arbitrator is merely a step | 


in the statutory proceedings to determine compen- 
sation and not an ‘‘action’’ within the meaning of 
the act barring actions against the municipality if 
not commenced within a year.°® A city successfully 
opposing a reference of a claim for damages from 


a discontinuance of a street as premature is. es-} 


topped from thereafter claiming that limitations 


i 
i 
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Time for objection. An objection that the ap- 
plication for a jury to assess damages was not 
made within the time limited by law is seasonably 
made when taken upon the first legal appearance 
of respondents on the summons before the sheriff’s. 
jury, where the warrant for the jury was issued 
without any order of notice.5* The failure of a city 
to appeal from orders referring claims for damages 
for the closing of a street on substituting a street 
to commissioners does not prevent the city from 
insisting, on appeal from an order confirming an 
award, that the applications for damages were 
premature because made before the substituted 
street was actually opened.5® 

Second proceedings. The fact that a petitioner . 
makes a mistake in supposing that the work is 
completed when it is not, and files a premature claim, 


will not estop him from filing a second claim after 


the change is effected.®° 


[§ 2724] f. Conditions Precedent. The statutes 


sometimes require a previous effort for an. agreement 


as to damages to be made before proceedings may be 
instituted for their assessment,*! or require a prior 
application to the municipal offieers for the assess- 


ran against the claim.®* 


(Mass.) 341; Russell v. New Bedford, 
5 Gray (Mass.) 31; 
Ave., 235 Pa. 151, 83 A 687; Philadel- 
phia vy. Wright, 100 Pa. 235; In re 
Ridge Ave., 99 Pa. 469; In re Tabor 


St., 25 Pa, Super. 355; In re Markley 


St:, 27° Pa; Co, 340: 
[a]: No right to intervene.——W here 


a person filed a petition to recover 
damages resulting from the altera- 
tion and repair of the grade of a 
street, and a third person, who had 
neither filed, as required by the stat- 


ute, a petition with the selectmen, 


within a year after the completion 


of the work, for the damages sus- 


tained, nor filed a-.petition to have 


the damages assessed by a jury, 


moved for leave to be made a party 
plaintiff, and the time for the filing 


of such petition: had expired, such 
third person had lost his right to 
recover the damages, and the court 
had no power to grant the motion. 
Partridge vy. Arlington, 193 Mass, 530, 
79 NE 812. 

[b] ‘ s 
the damages can rise no higher than 
that of his assignor, and if the latter 
has failed to file his petition within 
the prescribed time the assignor has 
no standing, although he did not ac- 
quire his right until after the time 
had expired. In re Pulaski Ave., 235 
Pa, 151, 83 A -687. 

[ec] Specific repairs. When 
changes are made in the grade of a 
public way by an authority compe- 
tent to fix the grade, which specifi- 
cally declares the nature and extent 
of changes in a record of its proceed- 
ings, and the grade is substantially 
changed thereby, repairs made ac- 
cordingly within reasonable time 
thereafter are “specific repairs’ with- 
in the meaning of a statute provid- 
ing for assessment of damages there- 
for. L’Huilier v. Fitchburg, 246 
Mass. 349, 141 NE 122. 

[d] Completion of improvement. 
—Application for compensation may 
be made by the property owner be- 
fore the completion of the work 
Where the improvement is in the 
course of prosecution, Gas Engine, 
ete., Co. v. New York, 166 App. Div. 
297, 151 NYS 310 [aff 218 N. Y. 661 
mem, 113 NE 1056 mem], 

[e] Vacation of streets.—(1) A 
proceeding to assess damages for 
the vacation of a street may be 
brought as soon as the street is 
formally vacated. In re William St., 
etc., Pa. Dist. 1, -48 WklyNC_ 7. 
(2) Where the statute provides for 
the shortening of the period of lim- 
itation where notice of the vacation 
of a street.is afforded by the filing of. 


_— 


In re Pulaski’ 


‘Road, 152 App, Div. 114, 


The right of an assignee of 


certain maps, a map in order to 
Shorten. the period of limitations 
must make the intention to close the 
street reasonably apparent. In re 
Spuyten Duyvil Road, 116 NYS 857. 
(3) Although a street closing act pro- 
vides that the period of limitations 


hall run from the filing of the map, 


an owner who has not had actual or 
constructive notice of the closing ‘is 
not bound thereby. In re Newton 
Ave., 219 N. Y. 399, 114 NE 837: Trull 
v. O’Brien, 210 App. Div. 628, 206 
NYS 385 [aff 240 N. Y. 587 mem, 148 
NE 716 mem]; In re Spuyten Duyvil 
136 NYS 
662 [aff 208 N. Y. 592 mem, 102 NE 
1113 mem]. (4) Under a statute pro- 
viding for filing of claims because 
of damages by discontinuing streets 
within a prescribed time after the 
filing of the map showing such dis- 


continuance by any “owner affected,”' 


an owner of adjoining land does not 
become an “owner affected” by the 
closing of the street, as to streets 
and highways not actually used at 
the time of the filing of the map, un- 
til the closing .actually. takes place, 
and hence limitations as to his right 
to claim damages for the subsequent 
closing of the street run from the 
date of closing, and not from the fil- 
ing of the map, Matter of New York, 
145 App. Div. 855, 130 NYS 3878 [aff 
204 N. Y. 670 mem, 98 NE 1118 mem]. 
(5) Where the damages from the 
closing of streets are by statute fixed 
from the date of the physical opening 
of the first street bounding the block, 
the inclusion of an old street within 
the lines of a new street is insuffi- 
cient to make the new street physi- 
cally open within the meaning of the 
statute so as to cause damages to 
accrue immediately. Matter of Juni- 
per Ave., 162 App. Div. 291, 147 NYS 
631 [app dism 213 N. Y. 654 mem, 
107 NE 1079 mem]. 

538. R. A. Wells Lumber Co. v. Chi- 
cago, 294 Ill. 574, 128 NE 592; Lock- 
wood, ete., Co. v. Chicago, 279 -Tll. 
445, 117 NE 81; Kehres v. New York, 
162 App. :Div.. 349,147 NYS 825; 
Hisenhart v. Philadelphia, 154 Pa. 
393, 26 A 367; Norristown’s App., 3 
Walk. (Pa.) 146; In re Butler St,; 25 
Pa, Super, 357; In re Norwood St., 28 
Pa. Co. 555; In:re Richmond St., 28 
Pa. Co, 531; In re Butler :St., 12 Pa. 
Dist. 311, 28 Pa. Co. 468 [aff 25 Pa. 
Super. 357]; Craft v. South Chester, 2 


Pa. .Co.. 508; Fegley v. Easton, 2 Pa. 


Co. 505; In re Girard Ave., 44 LegInt 
(Pa.) 166. ; 

[a] Where lands have been taken 
for a street without legal authority, 


the owners. may bring actions to re- 


cover possession, or may proceed by 
petition for a regular opening and the 
award of damages. Where they pro- 
ceed by the latter remedy, their right 
should not be barred by the statute 
of limitations so long as the action of 
ejectment would still lie, In re, Gi- 
rard Ave., 44 LegInt (Pa.) 166. 

54. Bush v, McKeesport, 166 Pa. 
57, 30 A 1023; In ré Volkmar St., 124 
Pa. 320, 16 A 867; In re Pittsburgh 
Dist., 2 Watts & S. (Pa:) 320; In re 
Fifth St., 14 Pai Co...400." But. ‘see 
Philadelphia v. Dickson, 38 Pa. 247 
(holding that, where the assessment 
of damages has been confirmed and 
the right to the use of property for 
a street is complete so that the pub- 
lic authorities may enter, the right 
of action of the,owner of land for 
damages accruing from the opening 
of a street is complete). . : ? 

[a]. Premature appointment of 
viewers.—The appointment of view- 
ers to assess damages in the widening 
of a borough streét, .under the act 
of April 22, 1856, immediately upon 
the passage of the ordinance and ,be- 
fore the actual widening or opening, 
is premature and beyond. the juris- 
diction of the court, no right of ac+ 
tion to have the damages assessed 
accruing to the property owners un- 
til the street is actually opened _or 
widened, In re Fifth Street, 14 Pa. 


Co, 400. 

[b] he mere laying out of a 
street, without any action taken in 
reference to its opening, does not con- 
stitute such taking or injury as gives 
the court the power to assess dam- 
ages: therefor. Bush v. McKeesport, 
166° Pa. 57, 30 A, 1028; In re’ Pitts- 
burgh Dist., 2»Watts &°S. (Pa.) 320. 


55. In re Pulaski Ave., 235 Pa. 
151, 83 A 687. 

56. Hanna v. Victoria, 22 B. C, 
BOS. 

57. Matter .of Juniper Ave., .162 


App. Div. 291, 147 NYS 631 [app dism 
213 N. Y. 654 mem, 107 NE 1079 
mem]. : 

58. Russell v.. New Bedford, 5 


Gray (Mass.) 31. ‘ 
59. In re Spuyten Duyvil Road, 


152 App. Div. 114, 186 NYS 662 [aff 
208 N. Y. 592 mem, 102 NE 1113 
mem]. 

60. Phipps v. North ‘Pelham, 61 
App. Div. 442, 70 NYS. 630. 

61. See statutory provisions. 

[a] Attempt to agree.—Where the 
city charter required that the high- 
way committee should, if they were 
able, agree on the damages with the 
party whose land should be taken 
before applying. to the commissioners 
for compensation, . and ,it . appeared 


458 [44 C.J.] 
ment of damages as a condition: toa proceeding in 
court.® 

[§ 2725] g. Application or Petition. An applica- 
tion for assessment of damages must state with rea- 
sonable certainty the jurisdiction of the city in 
making the improvement,®* the nature of the same,** 
the fact that injury has been sustained,® and it 
must deseribe the property affected,®°® and state the 
ownership thereof.*7 Such an application, it has 
been held, may be signed for the owner by an 
agent.°8 Where a previous application in writing 
for the assessment of damages must be made to the 
‘municipal officers, the application must be addressed 
to the municipal officers alone, and not to a body 
- of which they form a part.®° 

Filing. A petitioner cannot be affected by the 
failure of the municipal authorities properly to file 
his petition, where he has done all that it was possi- 
ble for him to do to secure such filing.7° Since a 
landowner is not estopped to claim damages by his 
consent to an improvement, unless such consent 
amounted to a release, the fact that he did not 
consent need not be alleged.”* 

Mistake as to statute. Where a petition purports 


MUNICIPAL CORPORATIONS 


88 9794-9726 


the facts alleged are sufficient to authorize the re- 


covery under another section, plaintiff will not be 
denied his remedy because he has mistaken the sub- 
division of the statute under which his right to 
redress may exist.7? 

Defects or objections. Informality in addressing 
a petition to the common council as well as to the 
mayor and aldermen is waived where it is acted 
on by the mayor and aldermen without reference 
to the council.’* Although two parties might have 
joined in one petition, when they have no joint 
interest, but their rights are strictly several, the 
compliance with the statutory requirement by one 
of them in his own behalf does not in any way inure 
to the benefit of the other.” 

[§ 2726] h. Notice of Proceedings—(1) In Gen- 
eral. Notice of proceedings to assess damages must 
be given to all parties interested, or the assessment 
will be invalid.7® Failure to give notice cannot be 
disregarded under a provision requiring irregulari- 
ties to be disregarded,’® but the failure merely 
affects the assessment of damages and does not invali- 
date the action of the city in making the improve- 
ment;77 and an omission to give the notice does not 


to be brought under one section of 


that the chairman applied for that 
purpose to the president and treas- 
urer of a college whose land was 
taken, both of whom replied that they 
were not authorized to act in the 
matter, the requirement was_ suffi- 
ciently complied with. Trinity Col- 
lege v. Hartford, 32 Conn, 452. 

{b] Upon failure of agreement.— 
Where the statute provides for the 
appointment of appraisers only upon 
failure of the city and landowners to 
agree on damages, appraisers should 
not be appointed except upon failure 
of the city and landowners to so 
agree. Nichols v, Bridgeport, 23 
Conn, 189, 60 AmD 636 

{[c] Hefusal’ of damages. — Ordi- 
marily omission by the city to pay 
damages is equivalent to a determi- 
‘nation not to do so and entitles land- 
owners to a jury. Sisson v. New 
Bedford, 137 Mass. 255. 2 

62. Persson v. Bangor, 102 Me. 
397, 66 A 1019; Warner v. Pittsfield, 
231 Mass. 138, 120 ND 379. 

[a] Sufficiency of application.— 
Where a proceeding by complaint to 
a judicial court is authorized only in 
behalf of those who are aggrieved 
by the action of the municipal officers 
upon an application to assess dam- 
ages, an application addressed to the 
mayor and city council is insufficient 
where under the statute the mayor 
and aldermen constitute the munici- 

pal officers. Persson v. Bangor, 102 
Me. 397, 66 A 1019. 

63. State v. Goodrich, 257 Mo, 40, 
165 SW 707; St. Louis v. -Lang, 131 
Mo. 412, 33 SW 54; McKaeig v. Phila- 
delphia, 538 Pa. Super. 591; In re Har- 
baugh Ave. 10 Pa. Co. 440; In re 
Merchant St., 9 Phila. (Pa.) 590; Tron 
Mountain R. Co, v. Bingham, "37 Tenn. 
522, 11 SW 705, 4 LRA 622. 

[a] Petition held sufficient.—State 
v. Goodrich, 257 Mo. 40, 165 SW 707. 

[b] Rvle applied.— Although a pe- 
tition for the appointment of viewers 
to assess. damages for change of 
grade may, not be fatally defective 
because it fails to set forth the ordi- 
nance, or to aver in so many words 
that the damages are the proximate 


and immediate result of the change | 


of grade, yet, if after viewers are 
appointed, the municipality files an 
answer setting forth the ordinance, 
and it appears that the averments of 
the petition are inconsistent with the 
ordinance, the court will quash the 
petition for the appointment of 
viewers. McKaeig v, Philadelphia, 53 
Pa. Super. 591. 


the statute, and operate to give 


[c] Waiver of objections. — The 
omission to set forth the ordinance, 
or that the improvement is made in 
pursuance thereof is a mere irregu- 
larity’ which the municipality cannot 
take advantage of after an issue has 
been framed on its own appeal. Max- 
phe Freeport Borough, 48 Pa. Super. 

64. Peo. v. Dickey, 157 App. Div. 
794, 142 NYS 776 [aff 211 N. Y. 599 
mem, 105 NE 1094 mem]; Rodgers Vv. 
Freemansburg, 2 Pa. Co. 518. 

[a] Rule applied._Under a stat- 
ute providing that a claimant, to en- 
title himself to damages for a change 
of grade, must file a claim briefly de- 
scribing the property affected and the 
nature and particulars of the claim 
for damages, a claim for damages 
only for the change of grade of a 
named street confers no jurisdiction 
to award damages for a change of 
grade of other streets, Peo. v. Dick- 
ey, 157 App. Div. 7945 142 NYS 776 
{aff 211 N. Y. 599 mem, 105 NE 1094 
mem]. 
» 65, 


Sawyer v. Keene, 47 N. H. 173; 
Matter 


of Buffalo Grade Crossing 
Comrs., 46 App. Div. 473, 61 NYS 
748; Correll v. Mt. Jewett’ Borough, 
49 Pa. Super, 118. 

{a] Statement sufficient.—A peti- 
tion for appointment of viewers to 
assess damages for a change of grade 
of a sidewalk is sufficient which avers 
that the cartway of the street had 
been cut away gradually from time 
to time within the past six years, 
and that, in order to make the side- 
walk grade conform to this changed 
grade of the cartway, it was lowered 
“over two feet below the natural and 
original level of the ground and side- 
walk.” Correll v. Mt. Jewett Bor- 
ough, 49 Pa, Super. 118, 

6G. Peo. v.. Dickey, 157 App. Div. 
794, 142 NYS 776 [aff 211 N. Y. 599 
mem, 105 NE 1094 mem]; In re Har- 
baugh Avenue,’10 Pa, Co. 440. 

67. In re Harbaugh Ave., supra; 
In re Sixteenth St., 4 Pa, Co. 124; 
Rodgers v. Freemansburg, 2 Pa. Co. 
518. 


68. In re Sharett’s Road, 8 Pa, 89. 

69. Persson vy. Bangor, 102 Me, 
397, 66 A 1019. 

70. Garvey v. Revere, 187 Mass. 


545, 73 NE 664, 

71. Klenke v. West Homestead, 
216 Pa. 476, 65 A 1079. 

72. McMullen v. Marlborough, 163 
App. Div. 78, 148 NYS 505 

73. Worcester v. Keith, 5 Allen 
(Mass.) 17. 


plaintiff the right to recover in a 


74, Partridge v. Arlington, 1938 
Mass, 530, 79 NE 812. : 

[a] Rights of husband and wife 
several.—Partridge v. Arlington, 193 
Mass. 530, 79 NE 812, 

75. U. S.—Wright v. Georgetown, 
80 F. Cas, No. 18,080, 4 Cranch C, C. 
534. 

Mass.—Brown vy. Lowell, 8 Metc. 

2. 

N. Y.—Peo. v. Gilon, 121 N. Y. 551, 
24 NE 944; Matter of Oneida St., 37 
App. Div. 266, 55 NYS 959 [rev 22 
Mise, 235, 49 NYS 828]; Peo. v. New 
York, 59 "Hun 407, 13 NYS 404 [app 
dism 128 N. Y. 654 mem, 29 NE 148 
mem]. 

Pa.—In re Harbaugh Ave., 10 Pa. 
Co. 440. 

S. D.—Hagegart v. Alton, 29 S. D. 
509, 137 NW 372. 

[a] A notice of hearing of the ne- 
cessity of construction or sewers is 
insufficient to sustain an assessment 
against property alleged to have been 
benefited thereby, where no notice of 
hearing on the question of damages 
and benefits by proposed construction 
of a Sewer was given. Haggart v. 
elton 29:°S..D, 509, 137 NW 372, 

] 
railroad may be dispensed with in a 
proceeding to take railroad property, 
where the mortgage is so insignifi- 
eant in proportion to the value of 
the road that the lien will not be im- 
paired in the slightest degree by the 
proceeding. Matter of Oneida St., 37 
Apps Div. 266, 55,NYS 959 [rev 22 
Misc. 235, 49 NYS 82:8]. 

{c] Where the statute makes no 
provision for notice, it may be pro- 
vided for by ordinance under a gen- 
eral charter provision that the mayor 
and council may provide by ordinance 
the details necessary for the full ex- 
ercise of the powers conferred upon 
them. Burkley v. Omaha, 102 Nebr. 
308, 167 NW 72. 

76. Hagegart v. Alton, 29 S. D. 509, 
137 NW 372. 

77. Cassidy v. Bangor, 61 Me. 434. 

[a] New assessment if notice de- 
fective.—The fact that the notice re- 
quired prior to an assessment of the 
damages occasioned in the laying out 
and altering of a way was not given 
does not invalidate the action of the 
city council in establishing such lay- 
ing out and widening; it only affects 
the assessments of damages, and 
that, if an assessment made by the 
council of one year is void, by rea- 
son of defective notice, the city coun- 
cil of the following year may order 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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case in which he would have had no claim for dam- 
ages had the statute been complied with.7? Where 
notice is not given, interested parties may petition 
for viewers to assess damages and need not open up 
the proceedings to present their claims.” 

[§ 2727] (2) Character and Sufficiency. Where 
the character of the notice is prescribed by statute, 
the provision must be complied with,®° and a notice 
which fails to state the place of meeting is insuffi- 
eient.8t Notice must be given in the manner pro- 
vided for by the statute.*? Where the statute does 
not expressly provide for personal notice, notice 
may be given by advertisement posted in the vicinity 
of the contemplated improvement.®* Under a statute 
requiring proof of publication of notice by affidavit, 
the misdating of the year of publication in the 
affidavit will not amount to a defect when the jurat 
as a whole discloses the true facts.** 

[§ 2728] (3) Defects and Objections. A defect 
in the notice is not fatal where claimant was not 
misled and appeared in pursuance thereof,®> and 
an appearance waives all questions of service of 
process. A property owner who has received no- 
tice is in no position to complain that other owners 
were not notified.8? It has been held that, under 
a power given the court to cause new parties to be 
served with notice and to direct the manner of serv- 
ice thereof as it deems proper, the overruling of an 
objection to the sufficiency of the notice given such a 


a new assessment of the damages | 429, 431, 82 SH 97 
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| party constitutes, in legal effect, an approval by the 


court of the manner of service.%® 

[§ 2729] i. Jury, Assessors, or Commissioners of 
Assessment—(1) Power To Appoint. The power to 
appoint commissioners to assess damages is entirely 
statutory,®® and a failure to comply with the terms 
of the statute will invalidate assessment proceed- 
ings ;°° hence, where the statute directs the appoint- 
ment of commissioners by ordinance, their appoint- 
ment by resolution is void.®! 

[§ 2730] (2) Qualifications of Jurors or Assessors. 
Disinterested persons must be selected.92 Residents 
and freeholders are regarded as not disqualified by 
interest,°* and the fact that officials who pass upon 
the claim have been selected by the city does not 
disqualify them, where the claim is not against the 
city but, if allowed, is collected by assessment.?4 
Where, under the statute, it is contemplated that 
the jury shall try all questions of compensation as 
to all persons injured by the improvement, they are 
not disqualified as to other cases by having heard 
one claimant. 

Fireeholders. Under a statute requiring that the 
viewers be freeholders, they need not be owners 
of real estate clear of encumbrances provided they 
are owners of real estate as distinguished from per- 
sons not owning or possessed of real estate.°® 

Recital of qualifications. It is not necessary that 
the qualifications of a board of assessment com- 


to the court for the appointment of 


oceasioned by the location or widen- 
ing of a way. Cassidy v. Bangor, 61 
Me. 434. 

7g. Triest v. New York, 193 N. Y. 
525, 86 NE 549. ie 

79, In re-Orthodox St., 169 Pa. 499, 
32 A 444. 

80. Logansport v. Pollard, 50 Ind. 
151; Stewart v. Hoboken, 57 N. J. L. 
330, 31 A278 [aff 58 N. J. L. 696, 36 
A, 1129]; Peo. v. Gilon, 121 N. Y. 
551, 24 NE 944; Stork vy. Philadelphia, 
195 Pa. 101, 45 A 678, 49 LRA 600. 

[a] An assessment on the prop- 
erty for the expense of the improve- 
ment is not notice of the determina- 
tion of damages. Peo, v. Gilon, 121 
N. Y. 551, 24 NE 944. 

[b] Damages from negligence.— 
Notice by viewers to assess damages, 
to a person to appear before them, 
and appearance by him, give the 
viewers no authority to pass on ques- 
tions of damage from negligence. 
Stork v. Philadelphia, 195 Pa. 101, 
45 A 678, 49 LRA 600. 

81. Logansport v. Pollard, 50 Ind. 
151; McGavock v. Omaha, 40 Nebr. 
64, 58 NW 543. 

82. Dickey v. Chicago, 152 III. 468, 
38 NE 932; Peck v. Wm. M. Birch 
Co., 80 Ind. A. 58, 1389 NE 696; Lake 

‘Bowling Alley v. Richmond, 116 Va. 
429, 82 SH 97. 

[a] Service by publication, as to 
the unknown owners, did not confer 
jurisdiction of an owner who was 
named in the petition, and expressly 
made g party defendant, and who 
was not shown by affidavit or the 
petition to reside out of the state. 
Dickey v. Chicago, 152 Ill. 468, 38 NE 


93:2, 
- In re Womelsdorf Alley, 8 Pa. 
Co. 207. 

84. Connors v. St. Joseph, 237 Mo, 
612, 141 SW 638. 

85. Peo. v. Coler, 45 App. Div. 463, 
61 NYS 345, 

86. Lake Bowling Alley v. Rich- 
mond, 116 Va. 429, 82 SE 97. 

[a] he words: “I apologize to 
you for not appearing on yesterday. 
I made a mistake in the time,” etc., 
were an acknowledgment of. the 
service of the notice, and amounted 
to an appearance by the corporation, 
and hence was a waiver of all ques- 
tions of the service of process. Lake 
Bowling Alley v. Richmond, 116 Va. 


87. James v. St. Paul City, 58 
Minn. 459, 60 NW 21; atinan CiLy 
v. Block, 175 Mo. 433, 74 Sw -993; 
In re Pennsburg, 2 Pa. Dist, £36) 12 
Pa MCOnal a: 


Si In re University Ave,, 159 NYS 
[al New party.—After an order 


has been made dismissing the pro- 
ceedings as to an owner, and he has 
been again brought into the county 
court upon an order to show cause 
and made a party, such an owner is 
in effect “a new party” within a stat- 
utory provision giving the court the 
power to cause new parties to be 
served with notice, and to direct the 
manner of service thereof as it deems 
proper, and the approval by the court 
of a notice previously given will cure 
its insufficiency. In re University 
Ave., 159: NYS 296. 

89. Conn.—Nichols v. Bridgeport, 
23 Conn, 189, 60 AmD 636, 


Mo.—Albany v. Gilbert, 144 Mo. 
224, 46 SW 157. 
N. J.—Manufacturers’ Land, etc., 


Co. v. Camden, 71 N. J. L. 490, 59 A 1, 

N. Y¥.—Howell v. Buffalo, 15 N. Y. 
512; Menges v. Albany, 47 HowPr 244 
{aff 56 N. Y. 374]. 

Pa.—In re Howard St., 142, Pa. 601, 
21 A 974; In re Ruan St., 132 Pa. 
IT LG AG, Tilo RA sehOsis:: In jre 
Hanover, etc., Sts., 22 Pa,. Dist. 664; 


In re: Market St., 2 Pa. Dist. 385; 
In re Orthodox St., ete., 1 Pa. Dist. 
87,,/11. Pa. Co. 154; In, re: Louden 


Street, 30 Pa. Co. 534; In re Sewer 
Street, 8 Pa, Co. 226. 

[a] Implied provision.—An act is 
not inoperative because there is no 
express provision for the appoint- 
ment of a jury in the case of vacat- 
ing a street, as the express command 
of the act that “it shall be the duty 
of juries selected to assess damages 
for the opening, widening, or vacating 
roads or streets,” by assimilating the 
duties of juries for the opening and 
vacation of streets, necessarily im- 
plies* the appointment in the latter 
cases under the system established 
in the former cases. In re Howard 
St., 142 Pa. 601, 21 A 974. 

[b] Constitutionality of provi- 
sions.—An act reauiring the common 
council, in proceedings to take realty 
for the opening of streets, to nomi- 
nate twelve freeholders, and to apply 


three commissioners from the _per- 
sons so nominated, and directing that 
the judge or recorder shall proceed 
to draw from the box, containing on 
separate ballots the names of the 
persons so nominated, the names of 
three persons, who shall be the com- 
missioners, iS violative of the consti- 
tutional provision that, when private 
property is to be taken for public. 
use, compensation must be made by 
a jury or by not less than three com-~ 
missioners appointed by a court of 
record. Menges v. Albany, 47 HowPr 
CN. Y.) 244. 

_[e] Hence, where the statute pro- 
vides for the appointment of a jury 
of view only in case of actions by 
municipal councils or by a particular 
court, the remedy of the property 
owner in other cases is at common 
law and not by petition to appoint 


viewers. In re Louden St., 30 Pa. 
Co. 534. 
90. Abel v. Minneapolis, 68 Minn. 


89, 70 NW 851; Connors v. St. Joseph 
237 Mo. 612, 141 SW 638: Albany v. 
Gilbert, 144 Mo, 224, 46 SW 157; In 
re New York, 158 N. Y. 668, 52 NE 
1125; Peo, v. Fitch, 147. N. Y. 355, 41 
NE 695; Jenkins v. Minersville Bor- 
ough, °44" Pa. Super 423\))In | ne 
Church St., 8 Pa. Dist. 457: Whitta- 


| ker vy. Homestead Borough, 13 Pa, Co, 


647. 
wt fe Gleason vy. Bergen, 33 N. J. L. 
92. Judson vy. Bridgeport, 25 Conn. 


426; Peo. v. Brighton, 20 Mich, 57. 

93. McKusick vy. Stillwater, 44 
Minn. 372, 46 NW 769; Minneapolis 
v. Wilkin, 30 Minn. 140, 14 NW 581. 
But see Montgomery Ave.’s Case, 54 
Cal. 579 (where there is no special 
assessment district, a statute requir- 
ing the appointment of disinterested 
citizens is invalid as impracticable 
since all freeholders are interested). 

94. Peo. v. Hahlo, 228 N. Y¥. 309 
127 NE 402. ‘ 

95. Manhattan Bldg. Co. v. Seattle, 
52 Wash. 226, 100 P 3230. 

[a] Hence, there was no error in 
refusing to permit a defendant to re- 
examine the jury touching their 
qualifications to act in its case. Man- 
hattan Bldg. Co. v. Seattle, 52 Wash. 
226, 100 P 330. ; 

96. In re Harbaugh Ave., 10 Pa.. 
Co, 440. , 
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missioners, appointed by a municipality to act in 
all cases in which it is necessary to ascertain and 
assess damages and benefits from a public improve- 
ment, be set out in each proceeding as is required 
where they are appointed for a particular or special 
service.?* 

Presumption of qualification. The presumption 
that commissioners are disinterested freeholders 
applies even where they have been appointed to 
assess damages for a particular improvement.°8 

Assessment by municipal council. A statutory 
provision permitting the municipal council to assess 
the damages to a property owner injured by an im- 
provement may be sustained where the property 
owner is afforded the right to appeal upon which 
the damages may be passed on by an impartial 
tribunal or jury.°® , 

Objections and waiver. An objection to the quali- 
fication of viewers comes too late upon exception 
to their report where the ground therefor was known 
or would have been disclosed by inquiry before they 
began their duties.1 : 

[§ 2731] (3) Oath. The failure of an arbitrator 
to take the oath required under the statute is fatal 
to his award, but when an award is moved against 
on the ground of such failure, it must be clearly 
shown that applicant was not aware of the omission 
until after the making of the award.? An objec- 
tion that a board of assessors was not sworn to act 
as a judicial body is waived unless taken on the 
hearing before the board.’ 

[§ 2732] (4) Powers. The powers and authority 
of commissioners or viewers are entirely statu- 
tory. Where the court has appointed a jury of 
view to assess the costs.of the construction of an 
improvement, and the jury refuses to consider an 
item of damage to property, for the reason that the 
order did not. give them that power, the question 
should be raised by exceptions to the report and 
not by petition to extend the power of the jury.® 

[§°2733] (5) Reappointment. Where an act au- 
thorizing the appointment of commissioners for the 
award of damages for changes in grade is amended 
by a subsequent act, merely increasing the amount 
of damages which may be allowed, commissioners 
duly appointed under the former need not be re- 
appointed under the latter act.°  _ 

|-§ 2734} (6) Objections to Appointment. An ob- 
jection that the improvement is not such that com- 
missioners may be appointed to assess damages is 
waived where not taken by way of objection to 
the order appointing the commissioners and cannot 


97. Batchelor v. Avon-By-The-Sea, [a] 
PIN OED Sb on Tae Ae DOs LPeVan ro 
N. J. L. 449, 68 A 124]. 


98. Connors v. St. Joseph, 237 Mo.|to be sworn 
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General oath sufficient.—The 
members of the board of assessors | 13. 
of New York rae. are not required 5. 
NB 


be considered on appeal from an order confirming 
their award of damages.’ Failure to urge a juris- 
dictional defect at the time of an application for the 
appointment of commissioners will not estopthe 
city from urging such defect upon a motion to set 
aside an order of appointment, where it is not shown 
that all property owners affected assented.8 After 
an appeal from the award of viewers which amounts 
to a proceeding de novo, the appointment of less” 
than the required number of viewers is an immate- 
rial irregularity.® Although the statute may require 
the names of owners of lands about to be appro- 
priated for streets to be inserted in the process for 
summoning a jury to assess damages, information of 
the owners’ names obtained subsequently to the 
issuance of process will not render it void or irregu- 
lar.t° Failure of the process to contain the owners’ 
names may be waived by their appearance before 
the jury without objection to the form of the 
process.1+ 

[§ 2735] (7) Compensation. The commissioners in 
a proceeding to assess damages for change of grade, 
in the absence of a stipulation, will be allowed only 
the statutory per diem compensation.!2 

[§ 2736] j. Quashing or Dismissal of Proceedings. 
The remedy for error in quashing proceedings for 
an assessment of damages is by appeal where the 
right thereto is conferred by the statute,1* and where 
an appeal is not taken within the time prescribed, 


-a petition to vacate the order quashing the proceed- 
ings is properly denied.1* 


[§ 2737] k. Hearing and Disposition of Claims— 
(1) In General. Statutes under which proceedings 
for the assessment of damages. are had ordinarily 
provide for a hearing.t® However, where the hear- 
ing is postponed to a day to be fixed in the future 
and the appraisers make their report without giving 
the property owner further opportunity to be heard, 
the irregularity does not amount to a denial of due 
process of law where the property owner has still 
a right of appeal.1® Although a statute contains 
no express provision authorizing the ,suecessors in 
office of the members of the board who heard the 
evidence to make the award, the duty devolves upon 
them as a continuing duty to be performed by the 
board, but they are unauthorized without the eon- 
sent of the parties to make an award on the evidence 
taken before their predecessors without giving the 
owner a further hearing.** Under the provisions 
of a general arbitration act permitting arbitrators 
to state a case for the opinion of the court as to the 
determination of questions arising in the course of 
berry St., 21 Pa. Co. 590, 43 WklyNCc 


In re Booth St. Sewer, 22 Pa, 


proceeding to} Dist. 648. 


612, 141 SW 6388 (although this was 
a statutory proceeding, the court hav- 
ing once obtained jurisdiction by the 
filing of a copy of the ordinance with 
the clerk, the failure of the record to 
show that thé commissioners were 
disinterested freeholders, while an 
error which might be corrected on 
appeal, could not be taken advantage 
of collaterally, the presumption in 
favor of the judgment being that the 
commissioners were disinterested 
freeholders). 

99. Fulton v. Dover, 13 Del. 78, 6 
A 638, 12 A 394, 31 A 974. 

1. In re Pennsburg, 2 Pa. Dist. 
1365.12 Pa, Co..21.3: 

2. Re Burnett, 31 Ont. 262. 

2 Peo. v. Gilon, 76 Hun 346, 27 
NYS 704 [aff 148 N. Y. 7638, 48 NE 
989-]. 


assess damage caused by a change 
of street grade, but their general 
oath of office is sufficient. Péo. v. 
Gilon, 76 Hun 3846, 27 NYS 704 {aff 
148 N. Y. 768 mem, 48 NE 989 
mem]. 

4. Peo. v. Shillings, 124 App. Div. 
195, 108 NYS 908; Riker v. New York, 
3 Daly (N. Y.) 174; In re Magnolia 
Ave., 1147 Pa. 56, 11 A 405; In re New 
St., (Pa.) DL °A 4103)'sCorrell’ yw 
Mt. Jewett Borough, 49 Pa. Super. 
118; In re Umbria St., 32 Pa. Super. 
333;, In ‘re Twelfth Sti) 23. Pa, Dist. 
985; In re—Creésson ‘St.,.6 Pa. “Dist. 
319; In re Boggs Ave., 2 Pa. Dist. 75; 
In- re Corell’s Pet., 38 Pa. Co; 609; 
Fleming v. Connellsville Borough, 36 
Pa. Co. 298; Howell v. Morrisville 
Borough, 29 Pa, Co, 1; In re Weikel 
St., 27 Pa.: Co. 529; In’ re’.jHans- 


6. Peo. v. Fitch, 147 N. Y. 355, 41 
NE 695. F 

7. Bartlett v. Tarrytown, 55 Hun 
492, 8 NYS 739; In re Myrick, 13 
NYS 948. : 

8. In re Buffalo, 78 N. Y. 3862, 

9. Wilson v. Scranton City, 
Pa. 621,21 A 779. 

10. Buel v. Lockport, 3 N. Y, 

11. Buel v. Lockport, supra. 

12. Cornish y. South Nyack, 
NYS 390. : 

220 


13. In re Pulaski 
276, 69 : 
In re Pulaski Ave., supra, 


Ave., 
A 749, 
14. 


am See statutory provisions. 
16. 
308, 167 NW- 72. 

17. Burrell v. New York, 164 App. 
Div. 245,149 NYS.812 [aff,222 N. Y. 
513 mem, 118 NE 1053 mem]. 


a aS TE a SEES a AGG AS a A, AE OS ER ORE PS er ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ; 


Burkley v. Omaha, 102 Nebr. 
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the reference, all of the facts must be stated neces- 
sary to raise the question of law upon which the 
opinion of the court is asked.18 

[§ 2738] (2) Notice of Hearing. It is the duty 
of viewers appointed under a statute of which the 
object is to ascertain all damages and benefits in one 
proceeding to give notice to and hear all interested 
parties, whether they were petitioners or not, and 
if no such notice has been given, their action will 
preclude none excepting petitioners, as others would 
not have had a day in court.1® Where the report 
of viewers states that they gave due and lawful 
notice of their meeting, proof of such notice is not 
necessary as the presumption is in favor of the 
regularity of the notice.?° 

[§ 2739] (3) Scope of Inquiry and Questions De- 
terminable. The powers of viewers or commissioners 
are under the statutes usually limited to the ascer- 
tainment of the amount of damages,?! and, unless 
expressly authorized by the statute under which they 
are appointed, they have no power to determine pre- 
liminary jurisdictional questions?” or the legal right 
to compensation,”? or to decide other questions of 
law,?* or to pass upon the location of the improve- 
ment*®> or the necessity of further improvements to 
relieve existing conditions.?® It has, however, been 
held that commissioners may determine the owner- 
ship of property for which damages are sought.?? 
The award must be limited to persons who join in 
the petition as required by statute.?* It is held that 
commissioners are without authority to award dam- 
‘ages to owners generally, or unknown or contingent 
owners who have made no claim,”® although, under 
a statute providing for the ascertainment of all 
damages and benefits in one proceeding, viewers 
may award damages to all persons injured whether 
‘or not they were petitioners.*° 
29. 
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missible.?# 
of improvement which will affect. the value of the 


Otego, 216 N. Y. 


unknown owners 
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[§ 2740] (4) Evidence. The burden is in general 
upon a petitioner to prove his right to the damages 
which he claims.*! Evidence otherwise competent 
bearing upon proper elements of damage®? is ad- 
Henée, every part of a general scheme 


property involved is proper for consideration.**. But 
to authorize the consideration of a scheme of a 
municipal improvement in determining damages, 
it is essential that the scheme shall have been au- 
thorized and the municipality committed to it.%® 
Where the improvement is regularly authorized 
and made evidence as to the motives actuating it, 
it is immaterial.°° Further, it is not proper to show 
that the city has been indemnified against loss,3? 
or to show the amount of damages allowed the same 
property for prior distinct improvements.** It is 
error for viewers to hear and consider testimony 
as to offers of compromise between claimant and 
municipality.® A selectman who has testified as to 
the value of the property cannot be questioned as 
to awards made by him as one of the board of 
selectmen in the ease of other property.*® An ad- 
mission by the city that the petitioner’s land has 
been taken will not bar the introduction of evi- 
dence that the land taken was subject to a public 
easement for a highway, and that no’ damage was 
caused thereby.4! Since the injury accrues when 
the change of grade is niade on the ground, the 
viewers properly refused to. consider evidence as 
to when the grade was established by the ‘town 
council. The jury should not disregard the direct 


evidence of witnesses who have made measurements 


as to facts in dispute and find such facts according 
to the evidence of witnesses who merely gave their 
judgment thereon.*® Evidence that’ buildings were 
erected with reference to a street as’ it ‘was ‘con- 


alterations were ‘not actually made 
| in accordance with it, is nevertheless 
admissible to show ‘that at its*date 


18. In re Laursan, 18 B.C. 528. Goodrich y; 

19. In re Liberty St., 11 Pa. Dist.] 112, 110. NE 162. 
488. fa} Award to 

20. Howell vy. Morrisville Borough, | where ‘rights are not apparent.— 
29 Pa. Co. 1. Where it is impossible, on the peti- 


21. See cases infra notes 22-26. 

Matter of Juniper Ave., 162 
App. Div. 291, 147 NYS 631 [app "dism 
2S) INS sy, 654 mem, i107 NE 1079 


[a]. For example, upon proceed- 
ings to determine compensation to 
be awarded because of the discon- 
tinuance and closing of a street, the 
commissioners should not be dele- 
gated the duty of determining 


whether the street was a lawful pub-' 


lic street and whether it has been 
legally closed. Matter of Juniper 
Aves 162. App.) Div. 291; 147;, NYS 
631 [app dism 213 N. Y. 654 mem, 
107 NE 1079 mem]. 

23. Bramlett v. Greenville, 88 S.C. 
110, 70 SE 450; In re Northern Coun- 
ties Inv. Trust, Wta,8 be ©. ooo. 

[a] The right to compensation 
cannot be determined by arbitrators 
appointed under Vancouver Incorp. 
Act (1900) § 133 as their jurisdic- 
tion is limited to the finding of the 


amount of compensation. In re 
Northern Counties Inv. Trust, Ltd, 
8 B. C. 338. 

24. In re Delaware Ave., etc., 10 
Ba. Dist. 753,;26 Pa..Co: 415, 
eae In re Frederick St., 12 Pa. Co. 


26. Jackson v. Portland, 63 Me. 
55; Re Burnett, 31 Ont. 262. 
. 27, Matter of West 151st St., 149 
App. Div. 55, 133 NYS 894. 

[a]. The. commissioner of estimate 
and assessment in proceedings, under 


“(1895) ¢ 1006, are entitled to de-| 


doeniine the ‘question of title to land 
claimed by a petitioner for damages. | 
Matter of West 154st St.; 149 App. 
Diy. 55,183 NYS. 894. 

28. Tn re Beale St., 39 Cal. 495. 


tion and affidavits for intervention, 
to determine the rights to the award 
as between vendor and vendee, de- 
pending on the facts and circum- 
stances with respect to the apparent 
condition of the street, and the in- 
tention of the parties, the award will 
be made to “unknown owners,” and 
the right thereto, thereafter decided 
in an appropriate action, or as pro- 
vided in L. (1895) c 1006 § 11, where 
the facts may be developed by com- 
mon-law evidence. Matter of Newton 
Ave., 183 App. Div. 564, 170 NYS 977. 

[b] A return of commissioners re- 
porting a portion of the property of 
owners unknown is not defective. 
State v. Keokuk, 9 Iowa 438. 

30. In re Liberty St., 11 Pa. Dist. 


31. Sexton v. North Bridgewater, 
116 Mass. 200. 

32. Elements of damage see supra 
§§ 2669-2685. 

33. Bemis ~ v. Springfield, 
Mass. 110; Iron City Auto, ‘Co. Vv. 
Pittsburgh, 253 Pa. 478, 98 A 679, 
LRA1917C 420; Coons v. McKees 
Rocks, 243 Pa. 340, 90 A 141; 
v. Jersey Shore Borough, 220 Pa.’ 591, 
70 A 429; Dawson v. Pittsburgh, 159 
Pa. 317, 28 A 171; Lawrence Mc- 
Fadden Co. vy. Philadelphia, 59 Pa. 
Super. 44; Milwaukee ‘Trust Co. v. 
Milwaukee, 151 Wis. 224,138 NW 707. 

[a] 
sulting to an estate on the corner of 
two streets from an alteration of one 


of them occasioned by an alteration, 
written | 


of the other, a previous 
agreement of its owner to release all 
damages if similar alterations should 
be made, although not admissible in 
evidence as a release,, because: the 


$Po 


Edsall | 


In estimating the benefit re- 


he considered that. his‘ estate would 
derive some benefit from such altera- 
tion. Chase. y, Worcester, 108 ‘Mass, 
60. 

[b] A profile’ map: ‘procured ‘by an 
officer of a railroad company is prop; 
erly excluded, where there is no evi- 
dence that it had been approved by 
the borough, or that'the change of 
grade had been, oes by the 
borough. Edsall’. v.. Jersey Shore 
Borough, 220 ‘Pa. 591, 70 A 429. 

34. Edsall Vv. Jersey Shore Bor- 
ough, supra; ‘Bond, v. Philadelphia, 
218 Pa. 475, 67: A 805. 

35. Dietrich Vv. Philadelphia, 248 
Pa. 586, 94 A 274; In re Dorranceton, 
(Gilegh etshs Supe>, 116. 

[a] Evidenée inadmissible. — The 
exclusion of defendant city’s evidence 
that plans had'been made for the con- 
struction of a bridge under a rail- 
road so that a street ‘obstructed by 
the railroad embankment could be 
opened was not error in the absence 
of evidence that the building of the 
bridge had been ‘duly. authorized. 
Dietrich v. Philadelphia, 248, Pa. 586, 
94 A 274. 

36. Barnett v. Yeadon Borcuen: 
87 Pa. Super, 97. 

Sia eNO WA, Ne 231 Pa. 
593, 80 A 1113. 

38. Bemis v. Springfield, 122 Mass. 
110; Markle v. Philadelphia, 163 Pa. 
344, 30 A 149. 

39. In re Race St.,.36 Pa. Co. 89. 

40. Benton v. Brookline, 151 Mass, 


Scranton, 


250, 23 NE 846; Phillips v. Marble- 
head, 148 Mass. 326,19 NE 547,. 

41. Potter v. Putnam, 74° Conn. 
189, 50 A 395. 

42. Hodeers Vv. Freemansburg, 2 
Pa. Co. 51 

43. MMilavankee Trust Co., v.. Mil- 


waukee, 151 Wis. 224, 138 NW 707. 
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structed is sufficient to show that they were erected 
to correspond to the established grade.** 

[§ 2741] (5) View. Where commissioners are 
authorized by law to view the premises, they are not 
confined to the sworn testimony of witnesses for 
their information, and may exercise their own judg- 
ment based upon their view of the premises, and 
any other knowledge that they may have, no mat- 
ter from what source it may come;** but where the 
statute requires assessors to receive evidence and 
testimony of the nature and extent of the injury, 
and, after taking and considering such evidence and 
testimony, to make such award as they may deem 
proper, the award must be based on such testimony 
and evidence.*® While the members of the board 
are at liberty to view the premises in order to enable 
them to understand and apply the testimony, they 
may not disregard the evidence and base their award 
on sucha view.47 Where commissioners have viewed 
the property and damages have been established by 
competent evidence, the fact that some improper 
evidence has been admitted will not be ground for 
reversal of their award in the absence of evidence 
that they have adopted an erroneous theory in arriv; 
ing at their verdict.*8 

[§ 2742] (6) Dismissal of Claim. The action of 
statutory commissioners in dismissing claims may 
be reviewed by mandamus to compel them to hear 


and determine claims on the merits,*® and if their | 


action constitutes a judicial determination on the 
facts as to their authority to hear the claims, it may 
be reviewed by certiorari,®° but in the absence of 
express authority, a court will not on motion review, 
regulate, or control their action.®* 

[§ 2743] (7) Reinstatement of Claim. Commis- 
sioners for the assessment of damages cannot in 
the absence of statutory authorization, after having 
dismissed a claim, reopen the een and con- 


Thompson v. Keokuk, 61 Iowa 
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Oo. V. HODES 87 App. Div. 


so 


sider it.52 Where the court has jurisdiction to 
reinstate claims, a reinstatement may be granted 
notwithstanding delay upon the part of the peti- 
tioner where prejudice to the city is not shown to 
have resulted from the delay.*® 

[§ 2744] (8) Reopening Proceedings. Where the 
assessors have considered all the evidence presented 
by a claimant before making their award, they will 
not be required to reopen the matter to hear further 
evidence.°* ‘ 

[§ 2745] (9) Extension of Time for Hearing. 
Where a statute under which commissioners are 
appointed limits the time within which they are 
required to hear claims and make awards unless 
such time has been extended upon application made 
to a specified court, such application must be made 
before the time limited expires.°® 

[§ 2746] 1. Report or Award—(1) In General. 
The action of commissioners is to be ascertained by 
the final report. of the commission,®® and until that 
report is filed the commission has not in any legal 
sense fixed the awards and assessments.°? | 

[§ 2747] (2) Time for Report. While it has been 
held that a provision fixing the time at which a 
report shall be made is not mandatory,°® it has also 
been held that the time for the report cannot be 
extended by a nune pro tune order after the statu- 
tory time has expired,” although it may be extended 
prior to such time.®® The fact that the report is 
filed sooner than it should have been filed under the 
statute, thereby prejudicing claimant’s right to an 
appeal, is not material where claimant did not con- 
template an appeal.*? : 

[§ 2748] (3) Form and Contents. The essentials 
of the report or award of a jury or commission to 
assess damages are frequently prescribed by stat- 
ute,®2 and the award must be in substantial compli- 
ance with them.®* Unless the statute so requires, 


[a] The affidavit of one of the 


[§§ 2740-2748 


44. 
187, 16 NW 82. 

45. Kansas City v. Baird, 98 Mo. 
215, 11.SW 248, 562; Matter ‘of Starr 
St., 73 Mise. 380, 131 NYS 71; Cornish 
Vv. South Nyack, 136 NYS 390 

{a] The jury may be guided by 
their own knowledge and judgment 
as to damages and benefits as well as 
by testimony of witnesses. 


[b] Rule applied.—They are not 
bound to accept absolutely the opin- 
ions of experts on the value of land 
assesseq for damages and benefits. 
Matter of Starr St., 73 Misc. 380, 131 
NYS 71.. 

46. - Peo. v. ‘Seaman, 168 App. Div. 
870, 154 NYS 539 [aff 217 N. Y. 70, 111 
NE 482]; Burrell. v. New. York, 164 
App. Div.- 245, 149 NYS 812 [aft 222 
N. Y. 513,.mem, 118 NE 1053 mem]; 
Peo. v. Hennessy, 159 App. Div. 814, 
144 NYS 879; Peo, v. Stillings, 138 
App. Div. 168, 123 NYS 349. 

[a] Personal inquiries.—The com- 
missioners cannot act upon knowl- 
edge. obtained by personal inquiries 
outside of the hearing. Peo. v. Still- 
ings, 188 App. Div. 168, 123 NYS 349. 

47. -Peo,.v. Seaman,:168 App. Div. 
$70, 154 NYS 539 [aff 217 N. Yi. 70, 
111 NE 482]; Burrell v. New York 
164 App. Div. 245, 149 NYS 812 [aft 
222 N, Y. 513 mem, 118 NE 1053 
mem]; Peo. v. Hennessy, 159 App. 
Div. 814, 144 NYS 879 

48. Matter of Comesky, 83 App. 
Div. 137, 81 NYS 1049 [rev on other 
grounds 179 N. Y. 393, 72 NE 320]. 

49. Matter of Varian, 150 App. 
Div. 453, 1385 NYS 132 [aff 206 N. Y. 
660 mem, 99 NE 1119 mem], 

50. Matter of ‘Varian, supra. 

51. Matter of Varian, supra, 


Kansas | 
v. Baird,,98 Mo, 215, 11 SW 243, 562. | 


269" "34 Rvs 34 

[a] Reason ae rule.—‘‘The com- 
missioners, having entered their or- 
der and made their decision dismiss- 
ing the relators’ claims, are as to 
them functus officio, and thereafter 
could not reopen the matter with re- 
spect to which they had thus already 
exercised their authority to consider 
and determine. Whether that deter- 
mination was made erroneously and 
in conflict. with the proof before the 
commissioners, or whether 
made by mistake or inadvertence, 
ing been once exercised, was gone 
forever. The remedy of the relators, 
therefore, was not by application to 
them to reopen the claims, but was 
either by certiorari to review the de- 
termination of the commissioners if 
they deemed it to have been made 
upon. insufficient facts, or else, if 
made by inadvertence or through 
mistake as to the property, or upon 
a wrong assumption of fact, by mov- 
ing the court to reopen the matter 
and send it back to.the commission- 
ers, as in the case of the reopening 
of a subject which has once been be- 
fore a referee and been denied.” Peo. 
Vv. EN Yt 87 App. Div, 269, 273, 84 
NYS 34 

53. Matter of Varian, 150 App. 
Div. 4538, 185 NYS 132 [aft 206 N.Y. 
660 mem, 99. NE 1119 mem]. 

54. Peo. v. Coler, 45 App. Div. 4638, 
61 NYS 345, 

55. Matter of Varian, 150 Ap 
Div. 453, 185 NYS 132 [aft 206 N. PY. 
660 as on 99 NE 1119 mem]. 

In re PRRETCY Ave:, 218 N. Y. 
ate “112 NE 918. 
57. In re anrngee Ave., supra. 


it ‘was }' 


commissioners in advance of the 
filing of the report as to the nature 
of the report which that commission- 
er at that time supposed the com- 
mission would ultimately make is 
unauthorized and irregular, and sug- 
gests a practice which we do not 
wish to be understood as BER 
In re Pugsley Ave., 218 N. Y. 234 
112. NE 918. 

58. Burkley v. Omaha, 102 Nebr. 
308, 314, 167 NW 72. 

“The ‘evidence shows that often- 


| times it would occur that such board 
the power of the commissioners hav-| 


would be unable to give notice and 
conduct its investigation and com- 


plete its deliberations within ten 
days.” Burkley v. Omaha, supra. 
59. In re Hast Grant St.,'121 Pa. 


596, 16 A 366; In re Salem Tp 
103.Pa.. 250; 
Title, etc., 
387, 

[a] Continuance.—A nunc pro tune 
continuance of a jury to assess dam- 
ages for the opening of a street, 
made more than three months after 
their appointment Or a previous con- 
tinuance, is of no effect. In re Hans- 


. Road, 
In re Allegheny Land 
Co.’s App., 3 Pa.: Super. 


berry St. 21 Pa. Co. 590. 
ree In re Salem Tp. Road, 103 Pa. 
61. Lake Bowling Alley v. Rich- 


mond, 116 Va. 429, 82 SE 97. 


62. See the statutes of the several 
states. 
63. Rensselaer. v. ‘Leopold, 106 


Ind. 29, 5 NE 761; State v. Keokuk, 9 


Iowa 438: Hildreth v. Lowell, 11 Gray 


(Mass.) 345: In re Carlisle Street, 
55 Pa. Super. 223; McDermott v. New 
eres 3 Pa. Dist. Zak, 13) Pas Co, 
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ee Sufficiency in general. Where 
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a bill of particulars of the items composing the 
aggregate award need not be furnished,** nor need 
the evidence be reported,® nor need the board state 
the methods by which it has arrived at its conelu- 
sion.®* Where, under the statute, the viewers are 
required to consider both damages and_ benefits, 
they should in their report state that they have 
done so in fixing the amount of their award,®” and 
it has been held that the jury should report both 
the damages and the benefits separately,®* although 
there is authority to the contrary that it may be 
presumed that they have followed the directions of 
the statutes.°® A defect in the title written at the 
head of the report will not overcome the effect of 
the body of the. report showing that the viewers 
viewed the improvement which they were ordered 
to view.*° 

[§ 2749] (4) Amount. The award must be limited 
to the amount claimed: in the petition.” 

[§ 2750] (5) Exceptions. Where, under the stat- 
ute, provision is made for exceptions and a hearing 
thereon before the viewers and also for the filing 
of exceptions to be heard and disposed of by the 
court upon the return of the report to the court by 
which the viewers were appointed, after which final 
decree is to be made, questions which the property 
owner desires to raise should be made before the 
viewers in the first instance or at least upon a hear- 
ing before them when the report is made up.” 
Hence, where one does not appear before the viewers 
a committee is required to report 
the names of abutting owners, to- 


gether with the amount of damages 
allowed to each, a report of the 


ment, 
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in rendering a verdict, and, 
absence of some statutory require- 
there is no more reason, 
principle, why the report of a board 
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to raise questions of fact on’ which he wishes to be 


heard, he may properly be held to have waived: them 


, unless he accounts satisfactorily for his failure to 


appear before the viewers.”?. Questions of form or 
of law arising upon the face of the record, however, 
may be brought to the attention of the court. by 
exceptions by anyone interested without regard to 
his appearance or nonappearance before the view- 
ers.’* Exceptions to the report of viewers will be 
overruled when the question raised can be deter- 
mined more satisfactorily on the trial of an appeal.”5 
The sustaining of exceptions to an award filed by 
some ef the property owners made parties does not 
result. in vacation of the entire award, and the 


_ award may stand as to those owners not excepting 


thereto without reassessment.76 

[§ 2751] (6) Vacation or Setting Aside. As a 
general rule, the award of a jury or commission will 
not be disturbed unless some error of law is mani- 
fest or it is apparent that they adopted erroneous 
principles in reaching their conclusion,’’ and their 
findings as to the facts are ordinarily final,’8 or at 
least will not be set aside as contrary to the evi- 
dence where there is a substantial conflict in the 
evidence;"® but a report may be set aside where it 
is apparent that the viewers did not act upon their 
own judgment.®° In any event the power of the 
city to set aside an award is not to be drawn from 
a doubtful implication, but may arise only from an 
express grant or necessary inference,®+ and although 


in the] App. Div. 294, 40 NYS 949; Johns v. 


Salamanca, 67 Misc. 521, 122 NYS 
on | 488; Kingston v. Terry, 24 Misc. 616, 
53 NYS 652. 


names of all those owning land abut- 
ting on the improvement, without 
mention of damages, is a sufficient 
award that no one is entitled to 
damages. Hildreth v. Lowell, 11 
Gray (Mass.) 345. 

{[b] Finding of ownership.—The 
report of viewers to ascertain dam- 
ages resulting from the opening of 
a street should definitely find the 
ownership of the land taken. In re 
Race St., 19 Pa. Dist. 19. 


[ec] Plan showing the improve- 
ment; the properties taken, injured 
or destroyed réspectively, and the 


properties benefited as required by 
statute must be made and filed. Mc- 
Dermott v. New Castle, 3 Pa. Dist. 
Sots ba. CO. 2474. 

{[d] Street opening.—The report 
of the viewers should set forth the 
lines of the streets, alleys, and each 
lot from which a part is taken, and 
should specifically describe the part 
taken, and a draft should accompany 
the report showing the lot both in its 
original condition and as affected by 
the opening of the Street. In*»re 
Harbaugh Ave., 10 Pa. Co. 440. 

64. Goodrich v. Otego, 216 
112, 110 NE 162; Gas Engine, etc., 
Co. v. New York, 166 App. Div. 297, 
151 NYS 310 [aff 218’ N. Y. 661 mem, 
113 NE'1056 mem]; Peo. v. Gilon, 22 
NYS 238; In re Liberty St., 11 Pa. 
Dist. 488, 27 Pa. Co. 156. 

65. in re Liberty Street, supra; 
In re Boggs Ave., 2 Pa. Dist. 75; 
iw re Buckley’s. Pet., 41 Pa. Co. 
198. ; 

[a] Even though the report of the 
' viewers contains no reference to the 
testimony before them, the 
would be bound to assume that their 
finding or award was based upon 
sufficient evidence, and the remedy 


of a party aggrieved by their finding 


is by an appeal taken in the manner 
prescribed by the_ statute. 
Buckley’s Pet., 41 Pa. Co, 198, 
[pb] Functions of viewers similar 
to those of jury.—In hearing the 
evidence and making an award, the 
‘functions of a board of viewers are 
similar to those performed by a jury 


Ny 


court | 


In re} 


of viewers should set forth the fact 
upon which it is based than the 
verdict of a jury should embrace the 
evidence which led them to the con- 
clusion evidenced by their finding. 
a re Buckley’s Pet., 41 Pa. Co. 

66. Peo. v. Gilon, 22 NYS 238, 

67. Goodrich v. Otego,. 216 N. Y. 
112, 110 NE 162. See Franklin Home 
Bldg. Soc. v. Haworth, 85 N. J. L. 
533, 534, 89 A 772 (under. a statute 
requiring the commissioner’s report 
to be accompanied by a map showing 
the land damaged or benefited by 
street improvements “and for which 
they have assessed damages or bene- 
fits,” the report must show an as- 
sessment of damages as well as of 
benefits). 

i a Duffield v. Detroit, 15 Mich. 
74. 

[a] A schedule of benefits and 
damages must be provided. McDer- 
mott v. New Castle, 3 Pa. Dist. 221, 
1st Pas Com 474. : 

69. Smith v. Omaha, 49 Nebr. 883, 
69 NW 402; Goodrich v. Otego, 216 
N. Y. 112, 110 NE 162; Matter of 
Rogers, 188 App. Div: 813, 177 NYS 


In re Carlisle St., 55 Pa. Super. 


In re Beale St., 39 Cal. 495, 

72. In re Frederick St., 155 
623, 26 A 773; In re Omega St., 
Pa. 129, 25 A 528. 

73. In re Frederick St., 155 
623, 26 A 773; In re Omega St., 
Pa. 129, 25 A 528. 

74, In re Frederick St., 155 Pa. 
623, 26 A 7738; In re Omega: St., 152 
Pa. 129, 25 A 528. } 

75. In re Front St., 44 Pa. Co. 666. 

76. MacKFarland v. Umhau, 34 App. 
GDI C:) 1.09). Say 


77. %Ill—Goggin v. 
Ill. A. 368. 

Mich.—Grand Rapids v. Luce, 92 
Mich. 92, 52 NW 635. 

Minn.—Abel v. Minneapolis, 68 
Minn. 89, 70 NW 851. 

Nebr.—Smith v. Omaha, 49 Nebr. 
883, 69 NW 402. 

N. Y.—Matter of Brook Ave. 8 


Pa. 
152 


Pa. 
152 


Chicago, 


Pa.—In re Liberty St., 11 Pa. Dist. 
488, 27 Pa. Co. 156; In re Buckley’s 
Pet., 41 Pa, Co. 198. 

B. C.—In re’Laursen, 18 B. C. 532, 
14 DomLR 241, 25 WestLR 431. 

[a] Rule applied.—An award of 
arbitrators, being good on its face 
cannot be -set aside on the ground 
that the arbitrators have made a mis- 
take in law. In re Laursen, 18 B. GC. 
yee 14 DomLR 241, 25 WestLR 

.[b] Award not excessive.—The 
commissioners’ award of damage for 
change of grade crossing, which is 
only about one half the amount fixed 
by petitioner’s experts, and _ only 
about the average of the several 
amounts given by all the experts, is 
not excessive, so as to bring it within 
the power of the court to modify or 
set-aside the report and award. 
seabe v. South Nyack, 136 NYS 

78. Cornish v. South Nyack, supra; 
Inwnhen Laursen} «18, B.-4C. b82. 4 
DomLR 241, 25 WestLR 481. 

[a] |For example, where a statute 
relating to local improvement pro- 
vides for an arbitration as to dam- 
ages, and further that the award 
of arbitrators may be set aside only 
for misconduct or for compensation 
on a wrong principle, the court has 
no power to review the decision of 
arbitrators on the facts of the evi- 
dence before them. In re Laursen, 
18 BwuiC. 582, 14 DomLR 241, 25 
WestLR 4381. 

79. Brooke’s App., 32 Cal. 558; In 
re Piper, 32 Cal. 530; In re West 151st 
Sti 149 App: Dive bbsnd88 NEYS 
894. 

{al The personal view of com- 
missioners is entitled to great weight. 
In re West 151st St., 149 App. Div. 
55, 183° NYS 894. : 

80. In re Wheeler Ave. Sewer, 214 
Pa. 504,63 A 894. ; 

[a] Where viewers; adopted the 
estimate made by a city engineer, 
their report should be ‘set aside. In 
re Wheeler Ave, Sewer, 214 Pa. 504, 
63 A 894. : 

81. State v. Keokuk, 9 Iowa 438. 
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there may be power to set aside a report, such 
power does not authorize the commission to be dis- 
charged and a new one appointed.®? The fact that 
borough officials have been negligent in not regard- 
ing a proper service of notice of the proceedings will 
not, authorize them to have a report set aside.** 
The fact that one of several persons joined in an 
assessment of damages secures the assessment to be 
set aside as to him will not inure to the benefit of 
other persons joined in the assessment.* 

A suit in equity to cancel an award will not lie 
where complainant has an adequate remedy by cer- 
tiorarl or mandamus.®> . 

[§ 2752] (7) Modification and Resubmission. The 
report may be referred to the same jury of view 
to correct errors or omissions.2¢ Where the jury 
find an owner specially benefited to the amount of 
damages awarded claimants and assess all the dam- 
ages awarded on sustaining exceptions to the report 
on the ground that the award should have been in 
favor of exceptants and payable by the city, the 
eourt may send the report back to the same jury 
of view for further consideration and amendment 
and they need not be resworn.*’ But where the stat- 
ute provides only for a confirmation of a report or 
its reference back to the commissioners, the report 
eannot be modified. Where a special statute with 
reference te an incorporated borough provides that 
the same proceedings shall be had for the view and 
appraisement of damages as are directed by the gen- 
eral road laws ofthe state, the court may direct 
a review of an assessment of damages in the same 
manner as if the assessment had been made under 
the general road law.®® 

[§ 2753] (8) Conclusiveness and Effect. Where 
by statute a particular board is given sole power to 
appraise damages and assess benefits, its judgments 
are conclusive and binding, unless set aside upon 
an appeal as provided fer by the statute.°® The 
acceptance of the report of the jury or commission- 

82. Millisor v. Wagner, 133 Ind. 
400; 32 NE 927; State v. Keokuk, .9 


Towa 438; In re Claiborne St., 4 La. 


Ann. 7 


83. Bowers v. Braddock Borough,|for the work, 
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filed a preliminary abstract of their |6 A 633, 12 A 394, 31 A 974. 
estimate of damages and the report ES 
has been confirmed by the court, on 
the subsequent filing of a new plan 
showing a proposed 


ers by the council®! or other authorized body or 
tribunal®? has the effect of a judgment, and, until 
approval as provided for by the statute under which 
proceedings are had, it is not a final adjudication 
of a debt due by the municipality.°? Where viewers 
failed to allow any damages because of the establish- 
ment of a grade and their report is confirmed with- 
out objection by the abutting owner, he cannot there- 
after claim damages in a proceeding for the assess- 
ment of damages and benefits growing out of the 
actual grading and paving of the street.% 

Matters concluded. Where, under the statute, the 
award is made conclusive as to the amount of dam- 
ages, it is not thereby conclusive as to the persons 
entitled.2°> Where the wife holding as a tenant by 
the entirety with husband fails to unite with him 
in a claim for damages, an award to the husband 
under such circumstances does not bind the wife nor 
include the wife’s interest.°° Where the city has 
approved *a report assessing damages to a certain 
person as owner of property, it cannot deny such 
ownership upon appeal.®? 

Setting aside confirmation. Where the parties 
have had a full and fair hearing and the report of 
viewers has been confirmed, it has been held that 
the parties who have appeared and been heard can- 
not raise even the want of jurisdiction as a ground 
for striking off the confirmation and setting aside 
the award. : 

[§ 2754] m. Appeal—(1) Right of Appeal in Gen- 
eral. The existence of a right of appeal may be 
essential to due process of law where the assess- 
ment is not made in the first instance by an impar- 
tial tribunal.°® However, being statutory, it must 
be exercised according to the terms upon which it is 
given.t Although the right is not expressly given, 
it may exist by implication.2 The owner cannot be 
deprived of his right to appeal by a decision that 
he has not been damaged?’ or by a failure of viewers 
to make a finding, as to him.*. Ae ira 


oT 


Bowers v. Braddock Borough, 
172 Pa. 596, 33 A 759; In re Olg 
Tacony Road, 32 Pa. Super. 444; 
Howell v. Northampton Borough, 21 


‘[9§ 2761-2754” 


172 Pa. 596, 33 A 759. 

84. McKee v. St. Louis, 17 Mo. 184. 
“°g5. Burrell v. New York, 164 App. 
Div. 245, 149 NYS 812 [aff 222 N. Y. 
513° mem, 118 NE 1053 mem]. 

[a] For example, a suit in equity 
eannot ‘be maintained to cancel an 
award upon the ground that the board 
of assessors failed to consider all of 
the evidence received in proceedings 
taken before their predecessors. Bur- 
rell v. New York, 164 App. Div. 245, 
149 NYS 812 [aff 222 N. Y. 5138 mem, 
118 NE 1053 mem]. 

86. In re Umbria St., 32 Pa. Super. 
3302 

87. In re Umbria St., supra. 

In re Roffignac St., 4 Rob. 


Whitmore v. Hartford, 96 
Conn. 511, 114 A 686; Fuiton v. Dover, 
13 -Del. 78, 6 A.633, 12 A 394, 31 A 
974. 

91. Busenbark v. 
9 Ind. A. 578, 37 NE 278 [foll Terre 
Haute v. Blake, 9 Ind. A. 403, 36 NE 
932]; Goddard 'v. Worcester, 9 Gray 
(Mass.) 88. 

92. Peo. v. Asten, 49 HowPr 405 
[aff 62 N. Y. 6231]. 


133, 94 NYS 110 (holding that, where 
commissioners of estimate appointed 
under Greater New York Charter con- 


cerning the opening of .streets have! 


357. 
89, In re C St., 118 Pa. 171, 12 A 


Crawfordsville, | 


Compare Matter | 
of White Plains Road, 106 App. Div. 


change of grade, while the commis- 
sioners are still in office, not having 
completed their report in respect of 
the assessments for benefits, they 
cannot, in view of .a provision re- 
quiring them to make a just assess- 
ment of the loss and damages which 
will accrue, decline to hear the claim 
of a property owner aggrieved by the 
proposed change of grade ‘on the 
ground that on the confirmation of 
the report it became a judgment, and 
that they thereby became functi 
officio, so far,as questions relating to 
damages are concerned), 

[a] Conclugiveness of determina- 
tion.— The fact that the. corporation 


counsel of the municipality is a mem- | 


ber of a board of revision whose de- 
cision is final is not fatal to the 
validity of a statute so providing 
where claims are satisfied from bene- 
fit assessments, and not by the city. 
Peo. v. Ormond, 181 App. Div. 242, 
168 NYS 255. 

93. In re Old Tacony Road, 32 Pa. 
Super. 444, 

94. Lageman y. Pittsburg, 47 Pa. 
Super. 493. 

95. 103 Park Ave. Co. v.. Exchange 
Buffet Corp., 200 App. Div. 111, 192 
NYS 808. 

96. Goodrich vy. 
Div. 349, 145 NYS 497. 

97. Wright v. Butler, 64 Mo. 165. 

98. In re Fifth St., 14 Pa. Co. 400. 


99.; Fulton vy. Dover, 13 Del. 78,1 where the viewers made no 


Otego, 160 App. 
97 


Pa. Dist. 287; Miller v. Philadelphia. 
8 Pa. Dist. 300; Brown y. Beaver, 2 
Pa. Dist. 318, 12 (Pa. Co. 343;: In) re 
Front St., 44 Pa. Co. 666; In re 
Corell’s Pet., 38 Pa. Co. 609; Rodgers 
v. Freemansburg, 2 Pa. Co, 523. 

Hers Hare v. Rice, 142 Pa. 608, 21 A 

[a] For example, where the con- 
stitution and statutes provide for ap- 
peal from any preliminary assess- 
ment of damages in the case of tak- 
ing or-injury to property, a right 
of appeal is impliedly given by 4 
statute placing damages for vaca- 
tion of streets upon the same basis 
as damages for taking for opening, 
Hare v. Rice, 142 Pa. 608, 24. A 976. 

3. Wilcox vy, Engebretsen, 160 Cal. 
2882116 P 750; 

[a] For example, the owner can- 
not be deprived of his right to refuse 
the award made by the council and 
submit the question of his damages 
to a jury by a. decision of the city 


council that he is not damaged. Wil- 


comyy Engebretsen, 160 Cal. 288, 116 
4. Roach v. Washington, 33 Pa. 
Cop01: 


{a] The fact that an owner has 
alled no witnesses before the viewers 
and is himself unable to fix the 
amount of damages that have been 
done to his property does not de- 
prive him of the right of appeal 
assess- 
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a ik 2755] (2) What Law Governs. Notwithstand- 
ing there is a special provision in the charter of 
the city as to the taking of appeals from an assess- 
ment of damages at the time a general statute as to 


such appeals is enacted, an appeal is thereafter prop-~ 


erly taken under the ‘general statute;> and it has 
been held that a statute providing that the court 
may, on the bearing of such parties as choose to 
contest, modify, approve, and confirm the report 
of street viewers, which confirmation shall be final 
and conclusive upon all parties, operates as an im- 
plied repeal of the right to demand a review under 
an earlier statute.6 An act providing for particu- 
lar improvements and allowing an appeal from an 
assessment of damages does not deprive a person 
of an alternative remedy under the terms of a gen- 
eral statute.’ A statute providing that a person 
aggrieved may appeal from the city council to the 
board of county commissioners does not preclude 
an application to a court for a jury to assess the 
damages under the terms of a general statute.® 

[§ 2756] (3) Jurisdiction. An act allowing ap- 
peal to a designated court vests such court with 
exclusive jurisdiction.® But where the statute pro- 
vides for appeal from the decision of a city council 
upon the report of commissioners without designat- 
ing the particular court to which the appeal shall be 
taken, the appeal may be entertained by a court hav- 
ing general appellate jurisdiction over appeals from 
inferior tribunals.?° 

[§ 2757] (4) Who May Appeal. Where the stat- 
ute contemplates the ascertainment of all damages 


and benefits in a single proceeding, it has been held, 


that all persons ‘interested have a right to appeal 
from the action of the viewers whether petitioners 
for damages or not.11 Although the statute under 
which a jury is appointed restricts the right of 
appeal to the party whose property is taken, a mu- 
nicipality may nevertheless appeal when such right 
ment of either damages or benefits 
against the _ property. Roach  v. 
Washington, 33 Pa. Co. 101. 


5. Coe v. Meriden, 45 Conn. 155. 
6. Lincoln v. Birdsboro, 7 Pa. Co. 


539. 
7.’ Robinson y. St. Paul, 40 Minn. 
160 : 


a street, and an 


the city alone, 
228, 41 NW 950. 
8. Grimshaw v. Fall River, 


Mass, 483, 36 NE 494. 


an-appeal in its 


MUNICIPAL CORPORATIONS 


cipality not a proper party.—Where a 
city commences in its own name only 
a proceeding to change the grade of 


a petition’ for the appointment of 
| viewers to assess damages against 


awarded against the city, which takes 


versible error for the court of com- 
mon pleas to direct that an issue be 
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is given under a general statute;!2 but a city cannot 
appeal as a party aggrieved if it has no interest 
in the merits of the controversy and is not a party 
to the proceeding.14 

[§ 2758] (5) Parties. Notwithstanding, before 
making an improvement, the city has required in- 
demnity from persons interested in the improve- 
ment, such persons are not proper parties where 
under the statute the sole issue is as to whether the 
property of an abutting owner has been injured by 
the city, and if so injured to what extent.14 

[§ 2759] (6) Time for Appeal. The appeal must 
be taken within the time limited by the statute 
allowing it.1° Where the statute provides for ex- 
ceptions to the report of viewers to be filed in the 
court appointing them and also an appeal to another 
court upon which a trial by jury is allowed, it has 
been held that an exception and appeal may be taken 
separately or at the same time,’® and the fact that 
exceptions have been filed does not extend the time 
within which an appeal might be taken.1? 

[§ 2760] (7) Allowance and Perfecting of Ap- 
peal. Where the right to appeal is clearly conferred, 
it will not be defeated because the procedure is not 
clearly indicated.1§ <A requirement of the statute 
as to the filing of an affidavit that the appeal is not 
for delay is valid’® and mandatory.?° The validity 
of an order allowing an appeal from an award made 
by commissioners of assessment must be attacked 
by certiorar1 or other direct proceedings and its 
invalidity cannot be urged upon a rule to show cause 
why the verdict of the jury on appeal should not be 
set aside.?+ 

Bond. Where the statute is not specific as to 
the bond which is to be given, it would seem that a 
good bond approved and preserved by the officials 
having to do with the conduct of the proceedings: 
will meet all substantial demands.?? 

Amendment. An appeal reciting that it is taken 


of the improvement. 


of the making 
8 Pa. Dist. 


opel v. Philadelphia, 
00. 

16. Bowers v. Braddock Borough, 
172 Pa. 596, 600, 83 A 759; Miller v. 
Philadelphia, 8 Pa. Dist. 300. 

“The filing.of exceptions to the re- 
port of vitwers has nothing to do 
with the'right of appeal, That right 
ean only be exercised according to 
the terms in which it is given. The 
hearing of the exceptions can go on 


owner of land files 


and damages are 


own name, it is re- 


9. In re Chestnut St., 128 Pa. 214, g 
18 A 338. framed so as to include as a party 
10. Hamilton y. Ft. Wayne, 73 Ind.| defendant with the city a railroad 
= which has indemnified the _ city 
11. In re Liberty St., 11 Pa. Dist.|against loss, and the error is not 
488, 27 Pa. Co..156 cured by the filing of a statement of 
12. Howell ‘v: Northampton Bor-|claim, including the city and rail- 


ough, 21 Pa. Dist. 287; In re Liberty 
St.) 11 Pa, ‘Dist? 488, 37 Pa. Co. 156; 
Gardner v. Chester, 2 Pa. Dist. yee 
13 Pa. Co. 4; In re Ball St. No, 2, 27 
Pa. Co. 600. "Compare Pittston’s App., 


8 Pa. Dist. 641 (holding that an arti-: 


cle of the constitution substantially 
makes the right of appeal in such 
instances reciprocal). 

“The right to a jury trial has 
always been favored by the policy of 
our law. The too common disposi- 
tion to award extravagant damages 
against corporations can only be kept 
within due bounds by the power of 
the court. Common justice requires 
that municipal 
have their rights and. liabilities 
passed upon by the same tribunal 
that settles’ the civil disputes of in- 
dividuals.” Gardner =v. 


supra. i 
Matter of Nepperhan St., 


13. 
App. Div. 584,°75 NYS 923. 

14. Brown y. Scranton, 281 Pa.: 
593,80 A 1113. ° 


[al Railroad indemnifying muni. | 
See wees OP PAD OO, GIL 8.07) 


ae 


corporations should) 


Chester, | 
71) 


road company as parties defendant. 
Brown vy. Scranton, 231 Pa. 598, 80 A 


St. Louis v. Lang, 131 Mo, 412, 
83 SW 54; Bowers vy. Braddock Bor- 
ough, 172 Pa. 596, 33 A 759; Correll 
v. Mt. Jewett Borough, 49 Pa. Super, 
118. Compare Sondley v. Asheville, 
110 N. C. 84, 14 SE 514 (holding that, 
under a statute providing that the 
appeal should lie to the next term of 
court after the date of the report, a 


postponement of the consideration of | 


the report for one week did not pre- 
vent an appeal, although by reason 
of such postponement the appeal 
could not be taken.to the. next term 


of court). 
[a] Exceptions filed after the time 


specified in the statute are properly. 


stricken out. St. Louis v. Lang, 131 
Tata 38 SW 54, 

[ 
which an appeal may be taken from 
an award of: viewers is not extended 


| by the pendency of an appeal, from) 
an order confirming: a report in ‘favor | 


Extension.—The time within, 


and be completed before the case is © 
actually tried, and if the exceptions 
are decided favorably to the appel- 
lant so as to defeat the proceeding, 
no trial will be necessary.’ Bowers 
v. Braddock Borough, supra. 

17. Miller v. Philadelphia, 8 Pa. 
Dist. 300; In re Nescopeck Tp. Private 
Road, 14 WklyNC (Pa.) 559. 


18. Epstein vy, Caney,-87 Kan. 329, 
124:°P) 421, 
19. Brehm v.. Canonsburg Bor- 


ough, 18 Pa. Dist. 727. 

20. Butler Engine, ete., Co. v. But- 
ler, 238 Pa. 180, 85 A 1112; Brehm vy. 
Canonsburg Borough, 18 Pa. Dist. 727. 


21. Murray v. Newark, (N. J. Sup.) 
60 A 388. 
22. Epstein vy. Caney, 87 Kan. 329, 


124 P 421. 

[a] For example, the validity of 
a bond on appeal from the decision 
of householders appointed to appraise 
damages from the opening of a street 
is not affected because the house- 
holders had been discharged before 
approval of the board, or because the 
bond was not approved by the city 
clerk, or because. the householders 
did not assemble as a body to ap- 
prove the bond. Epstein vy, ,Caney, 
87 Kan. 329, 124 P 421, 
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from a decision assessing benefits to property may 
be amended by substituting the word ‘‘damages’’ 
for ‘‘benefits’’ where it appeared that no benefits 
had been assessed, but that damages had been 
awarded for taking the property.” 

[§ 2761] (8) Effect of Pendency of Appeal. The 
effect of an appeal from an asesssment of damages 
depends largely upon the provisions of the statute; 
where land is taken for an improvement an appeal 
sometimes vacates a decision to the extent that the 
owner is entitled to possession during his appeal ;** 
but under other statutes the city may take posses- 
sion upon giving bond;”° and it has been held that 
no final assessment for benefits can be made while 
an appeal involving the question of damages is 

nding.”® : 

[§ 2762] (9) Scope and Extent of Review in Gen- 
eral. The matters reviewed upon an appeal in pro- 
ceedings to assess damages are to be confined to 
those presented by the record,?* and where the func- 
tions of a jury are limited to the ascertainment of 
the amount of damages, only the amount of damages 
can be reviewed on an appeal from their award.?® 
Where the statute provides that the viewers shall 
assess damages and benefits and that appeals shall 
be from the net amount only, the appeal from the 
award of the viewers brings up the whole ¢ase, in- 
eluding both damages and benefits.2® <A claim for 
damages which has not been presented to the lower 
tribunal cannot be considered.*® A property owner 
who takes an appeal from the award of appraisers 
to the cireuit court waives defects in antecedent 
proceedings to establish the improvement,** and in 
general defects and irregularities in the proceedings 
are usually regarded as waived by a failure to make 
timely objections thereto.*? 

[§ 2763] (10) Trial de Novo—(a) In General. Or- 
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dinarily, where the statute provides for an appeal 
to the courts from the decision of a jury of view or 
board of assessors or other subordinate tribunal ex- 
ercising quasi-judicial power, the court, so far as 
the quasi-judicial questions before such subordinate 
body or board are concerned, takes up the matter 
de novo.°* So where the statute provides for an 
appeal with the right to demand a trial by jury from 
the report of viewers, the trial on appeal is de 
novo.** ° 

[§ 2764] (b) Joinder of Proceedings. Upon an 
appeal from awards of a jury of view assessing 
damages and benefits for opening or widening a 
street, the municipality is not entitled to a joint 
issue, but each claimant, and each person against 
whom. an award has been made, is entitled to have 
his case tried by itself, unaffected by the ques- 
tions pertaining to the other cases.*® ; 

[§ 2765] (c) Pleading and Issues. In the absence 
of statutes, formal pleadings are not required,*® 
and it may be discretionary with the court to pro- 
ceed to trial without the framing of formal issues.** 
An agreement of counsel to waive pleadings, how- 
ever, does not relieve a plaintiff from proving his 
case with the same measure of proof necessary to 
establish it as if such agreement had not been en- 
tered into.*® Where the parties have agreed upon a 
single issue, all questions which the parties might 
have raised by more extended pleadings must be con- 
sidered as waived by their agreement.*? 

Amendment of petition. A petitioner cannot by 
amendment on appeal incorporate a claim for dam- 
ages to property not covered by his original peti- 
tion where to do so would deprive the municipality 
of a statutory right to have damages assessed by 
viewers in the first instance.*° 

[§ 2766] (d) Evidence. The necessity of the pro- 


[b] Time of approval.—Under a 
statute providing that appeals may 
be taken from the decision of house- 
holders’ appointed to appraise dam- 
ages from the opening of,an alley in 
the same manner as from judgments 
of a justice of the peace, the house- 
holders may approve an appeal bond 
tendered within due time after the 
filing of their report. Epstein v. 
Caney, 87 Kan, 329, 124 P’421. 

23. Farrell v. Baltimore; 75 Md. 
493, 23 A 1096. 

24. Kansas City v. Kansas Pac. 
. R. Co., 18 Kan. 331. 

25. Messer v. Wildman, 53 Conn. 
494, 2 A 705; Hennessy v. St. Paul, 
44 Minn. 306, 46 NW 353, } 

26. Pittsburgh v. Hyth, 26 Pittsb 
LegJNS (Pa.) 316. 

27. In re Avenue D, 192 N. Y, 575, 
84 NE 956; Milwaukee Trust Co. v. 
Milwaukee, 146 Wis. 245, 131 NW 
439. 

{a} Rule applied.—Under a stat- 
ute providing a remedy by appeal to 
the courts to property owners for 
relief against grievances which they 
may have against the assessment of 
benefits and damages made by the 
eity authorities on account of the 
contemplated improvement, the in- 
quiry is limited to the subjects on 
which the city authorities acted in 
making: the assessment, Milwaukee 
Trust Co. v. Milwaukee, 146 Wis. 245, 
131 NW ‘439. 

[b] lustration.—Where the as- 
sessment only embraced benefits and 
damages incident to the authorized 
improvement and alteration of the 
grade, damages cannot be awarded 
on appeal for unlawful grading in 
excess of that authorized by the 
established alteration of the grade. 
Milwaukee Trust Co. v. Milwaukee, 
146 Wis. 245, 131 NW 439. 


28. Peo. v. Haverstr. v. 
88, 32 NE 1111, Steely: Ww) 
_ 29. Gaughan vy. Scranton, 266 Pa. 
586, 109 A 682; Sweeney vy. Scranton, 
74 Pa. Super. 348, 

69 N. 


30. Hinckley vy. 
H. 614, 43 A 643. 

31. Kavan y. South Omaha, 86 
Nebr. 469, 126 NW 77. 

32. Terre Haute v. Blake, 9 Ind. 
A. 403, 36 NE 932. 

_83 Kavan v. South Omaha, 86 
Nebr. 469, 126 NW 77; Schmidt v. 
Milwaukee, 149 Wis: 367, 185 NW 883. 

[a] Tlustration.—Upon appeal to 
the circuit court from an assessment 
of damages by a board of public 
works, the circuit court will deter- 
mine anew for itself what constitutes 
a lot fronting upon a street and 
affected or injured and the amount of 
damages to which the owner 


Franklin, 


is en- 

titled. Schmidt v. Milwaukee, 149 
Wis, 3F7, 185 NW 883. 

[b] Analogy to appeal from 


order.—Where the statute provides 
that all pertinent provisions of the 
Code of Civil Procedure relating to 
an appeal from an order shall apply 
to an appeal taken to the appellate 
division of the supreme court from 
the confirmation or disapproval of 
the award of commissioners by the 
eommon council, the supreme court 
may deal both with questions of fact 


and with questions of law. In re 
Joiner St., 177 App. Div. 361, 164 
NYS 272. 

[ec] Rule applied.— Where two 


contiguous city lots are used -and 
treated by. the owner as one prop- 
erty, in estimating his damages occa- 
sioned by lowering the grade of an 
adjoining street, the injury to the 
entire property should be considered 
on an appeal from the award of the 


board of appraisers, notwithstanding | 


the appraisers included only one of 
such lots in their report. Kavan vy, 
St Omaha, 86 Nebr. 469, 126-NW 
34 Gaughan v. Scranton, 266 Pa. 
586, 109 A 682; Sweeney v. Scran- 

ton, 74 Pa. Super. 348. 
28 Pa. 


35. In re Edgmont Ave., 
Dist. 256, 
Pei ag Miller v. Newark, 35 N. J. L, 
{a] The issue will be framed 
under the direction of the court with+ 
out any answer being filed and not- 
withstanding the allegations con- 
tained in the answer, if one is filed. 
Miller v. Newark, 385 N. J. L. 460. | 
37. Milwaukee Trust Co. v. Mil- 
waukee, 146 Wis. 245, 181 NW 439. 
38. McFadden Co. v. Philadelphia, 
59 Pa. Super. 44. 
39. Yocum v. ULandsd«wne Bor- 


ough, 68 Pa. Super. 218; lIurdsall v. 
penadomna Borough, 68 Pa. Super. 


[a] Issue of “what damages.”— 
Where, on appeal from an award in 
a change of grade case, the property 
owner, as plaintiff, and the munici- 
pality, as defendant, enter into a 
written agreement signed by coun- 
sel and approved by the court for 
an issue to be framed to determine 
“what damages, if any, had been 
suffered’ by plaintiff by the change 
of grade, the municipality cannot 
claim that plaintiff is required, under 
the issue tried, to show that the 
municipality had duly passed an ordi- 
nance which had been approved by 
the municipality, duly advertised, 
and recorded in the ordinance book, 
and there properly attested. Burd- 
sall v. Lansdowne Borough, 68 Pa, 
Super. 215. 

40. Nickey v. West York Borough, 
22 Pa. Dist. 646. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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duction of evidence and the materiality of the evi- 
_ dence offered must be determined by the issue ar- 
rived at by the pleading.*+ 
 _ [§ 2767] (e) View of Premises. On an appeal 
from an award of viewers appointed to assess dam- 
ages from change of grade of street, whether to 
allow a view of the premises is in the discretion of 
the court.*? A statute providing for a view as 
a matter of right in actions brought for damages 
does not apply to an appeal from an award of 
viewers appointed by the court.** 

[§ 2768] (f) Findings. A finding that several 
parcels as a whole were not affected or injured in 
connection with a distinct finding that one of such 
parcels is injured and affected is a sufficient find- 
ing of what portion of plaintiff’s premises is affected 
by the improvement.*# 

{§ 2769] (11) Presumptions on Appeal. It will 
be presumed on appeal that benefits have been offset 
against damages as required by statute,*® and also 
that interest provided by statute has been included 
in the award.*® So on appeal from an order refus- 
ing to rescind an order of confirmation upon the 
ground that appellant had not had notice of the 
hearing on exceptions, it will be presumed that the 
court.at the hearing on the rule found that appellant 
was represented by counsel and had his day in 
eourt.*7 

[§ 2770] (12) Disposition of Cause. The report 
of viewers will not be set aside merely because -of 
the negligence of the municipal officials in failing 
to be present at the proceedings for the asesssment 
of damages.*® A damage award in street vacation 
proceedings will not be reversed, with its attendant 
expense, because commissioners deducted a set-off 
from the principal of award, instead of from the 
interest.*? 

Reassessment. Under a statute, providing for an 
application to a specified court for relief by one 
agerieved by the assessment of compensation by the 
municipal officers, and giving the court power to 


reassess the damages, the court has power to reduce 


the damages awarded.®° A charter provision to the 
effect that, if, upon appeal from an assessment by 
the board of street commissioners, the judge or com- 
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mittee to whom the appeal is referred shall find 
cause to alter the appraisal and assessment, then the 
judge or committee shall reapportion the whole 
amount of damages and benefits upon the persons or 
land specially benefited, does not authorize the com- 
mittee upon the alteration of the assessment of a 
person appealing to make a new assessment.®! This 
is particularly true where notice to owners other 
than appellants that upon the hearing of the appeal 
their assessment of benefits and damages will be 
reviewed is not provided for,®°2 and the committee 
is without power to change the assessments of own- 
ers who did not appeal in an action by an owner 
who did appeal, but can only reapportion the gain 
or loss to appellants among owners specially bene- 
fited,>* and any reapportionment of benefits and 
damages should be as of the date of assessment by 
the board of street commissioners and not as of the 
date of the report of the committee.** 

Remand. On appeal from the judgment rendered 
upon an appeal from the confirmation of an assess- 
ment made by the board of publie works, where the 
record is not such as to permit the court to separate 
proper items of damages from those improperly al- 
lowed, the cause will be remanded for new trial.5® 

[§ 2771] (13) Further Appeals. In a jurisdic- 
tion in which the only procedure by which the judg- 
ment of a lower court may be reviewed is by appeal, 
the judgment of the court upon appeal from an 
award of damages by a board of publie works is 
not reviewable where the statute provides that the 
judgment of the lower court shall be final and that 
no appeal shall lie therefrom.*® 

[§ 2772] (14) Costs and Attorney’s Fees. The 
right of a property owner to costs is not affected by 
the fact that he recovered on appeal a less sum than 
the jury of view had awarded him.** Where a pro- 
ceeding for the making of an improvement is un- 
authorized, an abutting owner is entitled to recover 
the expenses incurred by. him in showing the in- 
validity of the proceedings and may be given an 
allowance for counsel fees and ecosts.>® 

[§ 2773] n. Certiorari.°° The proceedings of a 
board of assessors®® or commissioners for assess- 


[aff 222 N. Y. 513 mem, 118 NB 


41. Yocum vy. Lansdowne Borough, | 470. 
68 Pa. Super. 218; Burdsall v. Lans- 
downe Borough, 68 Pa. Super. 215. 

[a] Evidence held inadmissible.— 
. In change of grade proceedings, evi- 
dence of a prior ordinance establish- 
ing a paper grade, but under which 
no work was done, and which was re- 
pealed by another ordinance estab- 
lishing a new grade, under which the 
work was done, is reversible error. 
Hirsch v. North Braddock, 252 Pa, 22, 
97 A 413. | 

42. Bond v. Philadelphia, 218 Pa. 
475, 67 A 805; Zug v. Pittsburgh, 194 
Pa. 36:7, 45.:A.; 61. 

[a] Precaution to be taken.—The 


material question before the jury be-. 


ing the difference between the value 


of the property before and after the’ 


change of street grade, it was proper 
to send the jury to view the premises, 
they being properly cautioned as to 
what they should do, and a repre- 
sentative of each party accompany- 
ing them. Zug v. Pittsburg, 194 Pa. 
367, 45 A 61. 

43. Bond v. Philadelphia, 218 Pa. 
475, 67 A 805; Frazee v. Manufac- 
turers Light, ete., Co., 20 Pa. Super. 
420. 

44. Schmidt v. Milwaukee, 149 
Wis. 367, 135 NW 883. 

45. Smith v. Omaha, 49 Nebr. 883, 
69 NW 402; Goodrich v. Otego, 216 
N. Y. 112. 110. NE 162; Matter of 
Rogers, 188 App. Div. 813, 177.NYS 


46. In re Baker, 178 App. Div. 1, 
164 NYS 867. 

47. In re Tioga St., 218 Pa. 3465, 
62 A 926, 

48. Bowers v. Braddock Borough, 
172. Pa. 596, 33..A).759. 

49. Matter of White Plains Road, 
183 App. Div. 378, 170 NYS 1018. 

50. Hall v. Meriden, 48 Conn. 416. 

51. Newton’s App., 84 Conn. 234, 
79 A 742, 

52. Newton’s App., supra. 

53. Newton’s App., supra. 

54. Newton’s App., supra. 

55. Milwaukee Trust Co. v. Mil- 
waukee, 146 Wis. 245, 131 NW 439, 

56. IndianapoJis v. L. C. Thomp- 
son Mfg. Co., 40 Ind. A. 535, 81 NE 
1156, 82 NE 540 (a judgment in pro- 
ceedings for an award of damages 
for vacating a street in the circuit 
court by way of an appeal from a 
hearing before the board of public 
works in proceedings under the stat- 
ute for the vacation of streets is 
not appealable). 

57. Maxwell v. Ludwick Borough, 
7. Pa, Dist. 528. 

58. Huckestein v. Allegheny City, 
165 Pa. 367, 30 A 982. 

59. Certiorari generally see Cer- 
tiorari 11 C. J. p 80. 

60. Peo. v. Seaman, 217 N. Y. 70, 
111 NE 482; Peo. v. Hennessy, 206 
N. Y. 33, 99 NE 87; Burrell v. New 
York, 164 App. Div. 245, 149 NYS 812 


1053 mem]; Kelly v. Hennessy, 156 
App. Div. 549, 141 NYS 359; Peo. v. 
Hennessy, 152 App. Div. 767, 137 
NYS 819 [aff 206 N. Y. 750 mem, 100 
NE 407 mem]. But see Peo. v. 
Zucea, 150 App. Div. 194, 184 NYS 
693; Peo. v..Hennessy, 150 App. Div; 
190, 1384 NYS 691 (both holding that 
the board of assessors did not act 
judicially in ascertaining damages, 
and that certiorari would not lie ex- 
cept to question their jurisdiction or 
the regularity. of their proceedings). 

[a] Matters. reviewable. — The 
owner’s failure specifically to in- 
elude certain of his property in his 
natice of claim of damages from a 
change of grade carnot be raised on 
review of the award when all of the 
proof of the owner’s damage to his 
entire holding has béen_. received 
without question, and the city offered 


proof on the same issue. Peo. y., 
Hennessy, 156 App. Div. 549, 141 
NYS 359. 


[b] The opinions of commissioners 
of estimate and assessmont of New 
York City, returned by them as part 
of their proceedings and decision, 
correspond rather to the findings of 
fact and conclusions of law in an 
equity suit than to opinions of the 
lower court upon an appeal in a civil 
action. Peo. vy, Stillings, 68 Misc. 55, 
124 NYS: 929 [aff 142 App. Div. 937 
mem, 127 NYS 11387 mem], ; 
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ment®! and of a board of review acting upon their 
award®? are judicial, and reviewable by certiorari, 
and notwithstanding the provision made by statute 
for a review of the report of the board of assessors 
by a board of revision of assessments,®* at least where 
the statute does not provide that the review by the 
board of revision shall be final,** although it seems 
that, where the board of assessors is authorized in 
its discretion to estimate and determine damages, 
its decision rejecting a claim is final and conelu- 
sive.“5 Where the statute conferring the right to 
damages provides that the confirmation of the as- 
sessment by a particular board of revision shall be 
final as to the amount of damages, the proceedings 
cannot be reviewed as to honest errors affecting 
damages by way of certiorari in a jurisdiction 
wherein the writ of certiorari may issue only where 
the right is not expressly taken away by statute,°° 
and such a limitation upon the right of review is 
valid.6? However, such a provision does not pre- 
clude the consideration on certiorari of questions of 
jurisdiction, fraud, and willful conduct upon the 
part of the officials composing the boards of assess- 
ment and review.°® In any event the court cannot 
by certiorari direct the commissioners to state in 
their return upon what principles they acted or what 
facts they assumed as the basis of their award.®® 

Final judgment. In accordance with the general 
rule certiorari will not ordinarily issue before 
final determination of the proceedings.”* 

[§ 2774] 11. Payment of Award—a. Necessity and 
Time in General. 
under constitutional sanction,’? provision must be 
made for their payment within a reasonable time.’* 
Hence, where, under the particular statute involved 
in the proceedings, damages are not payable until 
benefits have been assessed, such assessment must 
be made within a.reasonable time.** However, al- 
though the award has not been paid, where land has 
been taken for a street and the owner has per- 
mitted the city to occupy it and place improvements 
thereon, he will be enjoined from closing up or 
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Where damages are recovered: 


obstructing the street, but the city will at the same 
time be compelled to give him just compensation for 
the payment of the award and interest thereon.’® 
Under a statute providing that damages awarded 
for laying out a highway shall not be payable until 
the land over which the highway is to be located 


has been entered on in order to construct it, an. 


award of damages for taking land for a proposed 
street becomes payable on the day the work of con- 
struction "begins, in the absence of a contract to the 
contrary.*® 

Pendency of appeal. Where, under the statute, 
the proceedings as to each tract of land affected 
by the improvement are separate, the statutory time 
for payment of an award for one tract is not ex- 
tended by pendency of appeals as to other tracts 
which are affected by the same improvement.” 

[§ 2775] b. Persons Entitled.” If the city has 
no notice of an adverse claim, it will not be liable 
for the amount of an award paid to a person hold- 
ing the apparent title,”® but if the funds are still 
held by the city, one claiming in opposition to the 
person named in the assessment list is entitled to 
the same upon establishing his right by a suit against 
such person,®° and the city will be liable to the ad- 
verse claimant if it pays the award to the unsuccess- 
ful litigant after notice.*t If an owner institutes 
suit against a lessee to recover an award paid the 
latter by the city, he thereby ratifies the action of 
the city in paying the award and is estopped from 
suing it for the same.®? 

Tenants by the entirety. Where husband and wife 
join to secure compensation for damages to realty 
held by them as tenants by the entirety and affected 
by a change in the grade of a street, the award 
should’ be paid into court, retained until the death 
of a tenant, and then paid to the survivor, the in- 
come in the meanwhile being divided.®? 

Unknown owners. If money has been paid into 
court for unknown owners, an applicant is not en= 
titled to it until he has complied with the require- 
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61. In re Fitch, 147 N. Y. 334, 41]127 NE 402, Div. 987 mem, 127 NYS 1137 mem]. 
NE 699; Peo. v. Stillings, 138 App. {a] Notwithstanding, when a 70. See Certiorari § 75. J 
Div. 168, 123 NYS 349. claim for damages against a city 71. State v. Goodrich, 257 Mo. 40, 

[a] Jury in street opening.—Peo. | arose by virtue of a change in street |165 SW 707. 
vy. Brighton, 20 Mich. 57. grade, no statutory provision existed [a] Appointment of commis- 

62. Peo. v. Seaman, 217 N. Y. 70,| preventing review -by certiorari, it | sioners—An appointment of com- 
111 NE 482. was within the power of the legisla- | missioners, notwithstanding it is 

63. Peo. v. Seaman, supra. Butj|ture to provide that an award of| merely interlocutory and that in con- 


see Peo. v. Muh, 101 App. Div. 423, 
92 NYS 22 [aff 183 N. Y, 540 mem, 76 
NE 1105 mem] (holding that the 
court was not authorized to review 
the action of a board of assessors 
confirmed by the board of revision 
of assessments, since it was the in- 
tention of the statute providing for 
a review by the board of revision of 
assessments to make their action 
final); Peo. v. Phillips, 88 App. Div. 
560, 85 NYS 200 (an award by the 
board of revision of assessment of 
the city of New_York, under L. 
(1899] p 1547 ec 711, whereby the 
board is “authorized and empowered 
in its discretion” to ascertain and 
award damages to the owners of cer- 
tain real property for a change in 
the grade of a street, is not review- 
able by certiorari). 


64. Peo. v. Seaman, 217 N. Y. 70, 
111 NE 482. 
65. Peo. v. Hennessy, 206 N. Y. 


750, 100 NE 407. 

66. Peo. v, Hahlo, 228 N. Y. 309, 
127 NE 402; 103 Park Ave. Co. vy. 
Exchange Buffet Corp., 200 App. Div. 
111, 192 NYS 808; Peo, v. Ormond, 181 
App. Div. 242, 168 NYS 255, 

67. Peo. v. Hahlo, 228 N. Y. 809, 


damages by the board of revision of 
assessments shall be final, thereby 
cutting off the right to review by way 
of certiorari, Peo. y. Hahlo, 228 N. 
Y. 309, 127 NE 402. 

68. Peo. vy. Hahlo, supra; 103 Park 
Ave. Co. v, Exchange Buffet Corp., 
200 App. Div. 111, 192 NYS 808. 

69. Peo. v. Stillings, 68 Misc. 55, 
124 NYS 929 [aff 142 App. Div, 937 
mem, 127 NYS 1137 mem]. 

[a] Commissioners cannot be cate- 
chized.—The court cannot by cer- 
tiorari direct the commissioners of 
estimate and assessment appointed 
under the Greater New York Charter 
to state in their return, in proceed- 
ings to change the grade of a street, 
what evidence was brought to their 
attention or produced on _ certain 
facts, or upon what principles they 
acted or what facts they assumed as 
a basis of their awards or whether 
they considered benefits, and, if so, 
what benefits and to whom, so as to 
compel them to make an analysis of. 
the evidence in accordance with rela- 
tor’s theory of the case, and to elab- 
orate their own theory as to offset- 
ting benefits. Peo. v.: Stillings, 68 
Mise. 55, 124 NYS$;929 [aff 142° App. 


4 


sequence no appeal or writ of error . 


will lie therefor, will not authorize 
the issuance of a writ of certiorari, 
Since the order for one may be cre- 
ated pending the procedure. State 
epee tae 257 Mo. 40, 165 SW 


72. See supra § 2631. 
Pa Fink v. Newark, 40 N. J. In 

74 Fink v. Newark, supra, 

75. Jersey City v. Fitzpatrick, 30 
N. J. Eq. 97. ; 

76.. Averill v. Boston, 193 Mass. 
488. 80 NE 583. 

77. Roper v. New Britain, 70 
Conn. 459, 39 A 850; State v. Minnea- 


polis Park Comrs., 33 Minn. 524, 24 
= 187. 4 
. Persons entitled to dam 

Bee supra §§ 2698-2704, aa died 

o. 
858,227 INS: Tai. 

80. Hatch v. Bowes, 43 N.Y. 
Super. 426, 54 HowPr 439. ; 

81. Hatch v. New York, 82 N.Y. 
436 [rev 45 N. Y. Super. 599]. : 

82. Cassidy v. New York, 62 Hun 
358, 17, NYS. 71: ‘ 

83. Goodrich y. Otego; 216 N. yY. 
112, 110 NE 162. ° ‘ ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


Cassidy v. New York, 62 Hun 
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§§ 


ments of the statute.*4 

Determination of ownership. <A court of equity 
may determine as between rival claimants to a fund 
which one is legally entitled to it, where the discre- 
tion of the board of assessors is confined by the 
statute under which the improvement is made to the 
existence and amount of damages to the property 
involved.8> — 

Waiver or loss of right. Under a statute provid- 
ing that, when damages for municipal improve- 
ments in cities of the second class are paid into 
court, the right thereto may be determined on mo- 
tion of a claimant, that a claimant in his motion 
asked to be made a party to the proceeding for 
the improvement does not affect his right to the 
damages, where the case was tried as a claim for 
damages under the statute.®¢ 

[§ 2776] c. Fund from Which Made. Under stat- 
utes providing for the assessment both of benefits 
and damages which are based upon the theory that 
benefits found and collected will pay the dam- 
ages,®? the fund raised by the assessment and collec- 
tion of benefits is the primary fund from which 
damages are to be paid,®** and notwithstanding the 
city, before entering upon the work of the improve- 
ment, is required to file a bond indemnifying prop- 
erty owners who may be injured against loss or dam- 
ages,®° claimant who has been awarded damages 
cannot proceed directly against the city to collect 
the award until the procedure prescribed for the 
collection of benefits and their application to the 
payment of damages has been pursued.®° So, under 


96. 


i E AGN. AY 
84. In re De Wint, 1 Cow. ( ) Meer deo caordne 
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a statute providing that the cost of an improvement 
should be assesssed on property benefited, damages 
may not be collected out of general municipal funds, 
but persons injured should compel collection of 
assessments to meet their claims.® It is, however, 
competent for the legislature to direct payment for 
an improvement from a general fund, and, where a‘ 
special assessment has been levied, direct that the 
amounts paid thereon be refunded;%? and if damages 
are made payable out of a fund raised by assess- 
ment of benefits, and such assessments are not levied 
or collected, the city is sometimes held liable out 
of its general funds.®? 

[§ 2777] d. Deductions and Offsets.°* Deduction 
may be made by the city of sums due it for taxes 
which are liens on the land. 

[§ 2778] e. Interest.°° In some jurisdictions, un- 
der express provisions of the statutes, an award 
of damages bears interest,®” the validity of such 
statutes having been sustained,®® and this although 
they are given a retroactive operation.2® Where in- 
terest under a charter provision runs only as a 
penalty against the city for wrongfully withhold- 


' ing payment, the provision is not applicable where 
‘an award runs to unknown owners and the munici- 


pality does not know to whom payment should be 
made.t. Where the statute provides for interest 
upon the award from the time of the change of 
grade to the time of payment of the award, the in- 
terest begins to run from the time when the work 
is completed.” 

[§ 2779] f. Restraining Payment. Where the stat- 


of the assessment, the jury may 


properly include 


595 5 

[a] Security.—On ordering a rule 
to pay out moneys which haye been 
paid into the supreme court as_ be- 
longing to unknown owners, under 
the powers of the corporation to en- 
large and improve streets, the court 
will, if the claim is doubtful, require 
security to refund on the claims 
turning out to be unfounded. In re 
De :Wint, 2 Cow. (N. Y.) 498. 


85. Johnson v. Pettit, 120 App. 
Div. 774, 105-NYS_ 730. 
86. Hull v. Phillips, 128 Mo. A. 


247, 107 SW 21. 
87. Assessment of benefits see 
infra § 2806 et sed. : 


88. Pittsburgh ‘v. Irwin, 85 Pa, 
420;, State v. Superior, 81 Wis. 649, 
51 NW 1014. 

e9. See infra § 2805. 

90. Pittsburgh v. Irwin, 85 Pa. 
420. , : 

91. Matter of Bay Twenty-Third 


St. 20 App. Div. 28, 46 NYS 660; 
Seavey v. Seattle, 17 Wash. 361, 49 
a dee hy canes s 

92. Peo. v. Molloy, 35 App. Div. 
136, 54 NYS 1084 [aff 161 N, Y. 621 
mem, 55 NE 1099 mem], 

93. Clayburgh v. Chicago, 25 Ill. 
535, 79 AmD 346; Chicago v. Smythe, 
33 Ill. A, 28; Hempstead v, Des 
Moines, 52 Iowa 303, 3 NW 23; Pratt 
v. Seattle, 111 Wash. 104, 189 P 565; 
State v. Superior, 81 Wis. 649, 51 NW 
1014. 

, [a] Although owners of con- 
demned property cannot be compelled 
to. surrender possession until com- 
pensation has been made, the fact 
that they do so and permit the city 
to proceed with contemplated im- 
provement does not preclude the 
right of the city to pay the amount 
awarded from its general funds, after 
failure to raise the contemplated spe- 
cial fund for that purpose, Pratt v. 
Seattle, 111. Wash. 104, 189 P 565. 

94. Deduction of benefits 

supra § 2686. ; 
_ 95. Carpenter -v. New York, 51 
App. Div..584, 64 NYS 839; Carpenter 
v. New York, 44 App. Div, 230, 60 
NYS 633. : 


see 


97. ‘See statutory provisions. 

[a] _Damages for. default.—Under 
a Statute providing that, in case of 
neglect or default in the payment of 
an award for damages to property 
resulting from a street iniprovement, 
the owner may ‘‘sue for and recover 
the same with lawful interest from 
and after the said application there- 
for,” interest on the award is re- 
coverable as damages for the default 
in payment. Cutter v. New York, 92 
Ne ¥°166,:'L:7'0; 

[b] Demand.—Where a statutory 
or charter provision requires that 
demand shall be made before an ac- 
tion to recover the amount of an 
award of damages may be main- 
tained, no interest can be recovered 
prior to the date of the demand. 
Gas Engine, ete., Co. v. New York, 
166 App. Div. 297, 151 NYS 310 [aff 
218 N.. Y. 661 mem, 113 NE 1056 


mem]. ’ 

[c] Statute applicable to city 
streets as well as other highways.— 
The Highway Law (Consol. L. [1909] 
ec 25) deals not only with state, 
county, and town highways, but also 
with city streets and avenues, § 59a 
thereof, inserted by L. (1910) e¢ 701, 
providing that, whenever awards 
shall be lawfully made pursuant to 
any statute for damages to realty or 
any improvement thereon from 
change of grade of any street, ave- 
nue, or road in front thereof, the 
award of the principal amount of 
damages sustained shall bear interest 
at the rate of six per cent per annum 
from the time of the change of grade 
to the time of payment of the awards, 
is not limited by the preceding sec- 
tion dealing with changes of grade 
in town highways so as to apply only 
to damages occasioned by changes 
of grade in such highways, -Peo. v. 
Prendergast, 70 Misc. 593, 129 NYS 
428 [aff 143 App. Div. 985 mem, 128 
NYS 1139 mem]. 

[ad] Where the statute allows an 
action to be brought in case of failure 
to pay the amount of damages 
assessed with interest from the date 


1 


interest upon the 
value of the land from that date. 
Beebe v. Newark, 24 N. J. L. 47. 

98. Peo. v. Prendergast, 70 Misc. 
593, 129 NYS 428.faff 143 App. Div. 
935 mem, 128 NYS 1139 mem]. 

99. One Hundred and Forty-Ninth 
St. Realty Co. v. Prendergast, 179 
App. Diy. 786, 167 NYS 367 [aff 222 
N. Y. 654 mem, 119 NE 1063 mem]. 
See Matter of Cauldwell, 156 App. 
Div. 661, 141 NYS 734 [aff 209 N.’‘Y. 
538 mem, 102 NE 1100 mem] (holding 
the statute would not, in the absence 
of an express provision, apply to 
awards made before its passage). 

[a] Previous provision for dam- 
ages.—The fact that the legislature 
had theretofore provided for the pay- 
ment of damages to the owners of 
property already caused in theory, 
although not yet inflicted in fact, by 
reason of change of grade of a street, 
and did not then provide for the pay- 
ment of interest, does not invalidate 
subsequent legislation which  pro- 
vides for interest on the award. Peo. 


v. Prendergast, 202 N, Y. 188, 95 
NE 715. j 
[b] A charter amendment provid- 


ing that, if an award to unknown 
Owners in street opening proceedings 
is not paid into court, the municipal- 
ity is liable for interest applies, 
although the proceedings were insti- 
tuted before the amendment. Matter 
of Baker, 178 App. Div. 1, 164 NYS 


867. 
1. Matter of Einstein, 150 App. 


.Div., 856, 135 NYS 227 [aff 208 N. Y. 


588 mem, 102 NE 1102 mem]. 

2.. Crane v. Craig, 280 N.Y. 452, 
130 NE 609. 

[a] In the absence of any facts 
to the contrary, the right of the 
owner of land damaged by “change of 
grade,” under a statute providing in- 
terest from the time of change of 
grade to the time of payment of the 
award, does not begin at the time of 
commencement of work to change 
the grade, or until there has been an 
actual physical change of the grade, 
which, in the absence of any other 
facts to the contrary, is the-date ‘of 
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ute provides for the recovery of payments which 
have been made to persons not entitled thereto by 
an action of money had and received, equity may 
enjoin the payment of the award to one not entitled 
thereto.® 

[§ 2780] g. Compelling Payment. Where the stat- 
ute provides that certificates of indebtedness for 
the award shall be paid from an assessment upon 
the property specially benefited, it has been held 
that an action will not lie, but that the proceed- 
ing must be by mandamus. On mandamus to com- 
pel the city to collect and pay over damages 
awarded, an objection that the report does not show 
upon its face the qualification of the commissioners 
is waived by the city in admitting in its return 
that commissioners have been appointed, since it 
will be presumed that the city appointed qualified 
persons.® 

[§ 2781] h. Actions on Award. An action at law 
will usually lie against a municipality for the pay- 
ment of an award of damages,®° and a.person who 
has a lien, upon the amount of an award made to 
another may maintain a joint suit against the city 
and the parties imterested to obtain the sum to 
which he is entitled.” If the award was made to 
unknown owners, recovery may be had by one who 
can prove his right and title to the same.® 

Time to sue and limitations. Any legislative pro- 
vision as to the time of bringing suit must be com- 
plied with,® but suit may be brought notwithstand- 
ing the pendeney of appeals of other owners from 
the assessments of benefits and damages,’° and not- 
withstanding, by the decision of the appeal, the 
amount of benefits assessed to plaintiff may be in- 
creased.44 Under a contract whereby landowners 
agree that, in consideration of the immediate lay- 
ing out of a street and of any assessment for its 
costs being delayed until damages caused to-them 
should be determined, and of the damages being 
set off against the proportionate part of the cost 
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'which might be levied on their respective ‘estates, 


the payment for the damages shall be delayed until 
the balance due from them after making the set-off 
has been determined, such owners are not entitled 
to recover damages before the assessments have 
been made and the balance determined, where they 
had made no request for the assessment.?2 But such 
an agreement not accepted by the city because of 
its failure to act so as to furnish a consideration 
therefor does not prevent the running of limita- 
tions against an award of damages for the taking 
of land for the proposed street.!3 

Defenses, In such an action the city may not 
set up irregularities in its own proceedings.14 

Pleading. In an action to recover the damages 
awarded in street opening proceedings, a general 
allegation that the acts required of commissioners 
were performed, setting them out in detail, and that 
the land was taken, is sufficient.15 Where the award 
is to be paid from a special assessment, it has been 
held that in order to support an action it must be 
alleged that the assessment has been paid.1® 

[§ 2782] i. Effect of Payment and Acceptance.: 
Acceptance of payment of an award estops a prop- 
erty owner from subsequently setting up its inade- 
quacy*” or objecting to a mere irregularity in the 
assessment of damages;!8 and where the part of 
the cost of an improvement to be borne by the city 
has been estimated by commissioners and their esti- 
mate accepted and paid, the city cannot subsequently 
assess part of its share upon the property owners.’® 

[§ 2783] 12. Actions for Damages—a. Right of 
Action in General. A municipality is liable for dam- 
ages resulting from an improvement unlawfully 
made,2° or from negligence in the prosecution of 
work upon a lawful improvement,?? and an action 
at law therefor may be maintained against it.?? An 
action on the case will lie against the city for its 
negligence in failing to levy and collect special 


‘assessments to pay damages awarded.2* And the 


the actual completion of the work. 
Crane v. Craig, 230 N. Y. 452, 130 
NE 609. 

38. 103 Park Ave. v. Exchange 
Buffet Corp., 200 App. Div. 111, 192 
NYS 808, 

4. Hopper v. Union Tp., 54 N. J. 
L, 248, 24 A 387, 

Mandamus to compel payment of 
damages see Mandamus § 376. 

5. State v. Keokuk, 9 Iowa 438. 

6. Mobile vy. Richardson, 1 Stew. 
& P. (Ala.). 12; Bloomington . v. 
Brokaw, 77 Ill. 194; Bragg v. Chicago, 
73 Ill. 152; Wheeler v. Chicago, 24 
Ill. 105,.76 AmD 736; Reimer. v. 
Philadelphia, 12 Phila. (Pa.) 408. 

[a] Where no appropriation has 
been made, a plea of no appropriation 
by ‘the councils states no defense to 
an action against a city on a con-~ 
firmed report of a road jury awarding 
damages for changing the grade of a 
street. Reimer v. Philadelphia, 12 
Phila. (Pa.) 408, 

7. Youngs v. Stoddard, 27 App. 
Div. 162, 50 NYS 475. 

8. Fisher v. New York, 57 N. Y,. 
344 [rev 4 Lans. 451]. 

9. Chattanooga v. Neely, 97 Tenn. 
527, 37 SW 281. 

10. Roper v. New Britain, 70 Conn, 
459, 39 A 850. 

11. Roper v. New Britain, supra. 

12. Boston Water Power Co. y. 
Boston, 194 Mass. 571, 80 NE 598. 

13. Averill v. Boston, 193 Mass, 
488, 80 Ni 583. 

{a] If the property owners rely 
on the agreement, they must take the 
consequences of its provision forbid- 
ding the maintenance of an action 


before the betterments are assessed, 
and, if they treat it as of no effect 
because the consideration has not 
been furnished, it cannot avail to 
take the case out of the statute of 
limitations. Averill y. Boston, 193 
Mass. 488, 80 NE 583. 

14. Chicago v. Wheeler, 25 Ill. 478, 
79 AmD. 342; Buell v. Lockport, 11 
Barb. 602 [aff 8 N. Y. 55]. 

[a] Rule applied.—The city, in an 
action to recover the amount of dam- 
ages awarded, cannot, when it has 
acted upon the assessment of dam- 
ages and approved the report of com- 
missioners, assert antecedent irregu- 
larities such as the failure of the 
assessment rolls to. show that the 
commissioners were disinterested 
resident freeholders or the omission 
of a dollar sign in some parts of the 
assessment. Chicago v, Wheeler, 25 
Ill. 478, 79 AmD 342, 

15. Daley v. St. Paul, 7 Minn. 390, 

16. McCullough v. Brooklyn, 23 
Wend, (N. Y.) 458; Seavey v. Seattle, 
17 Wash. 361, 49 P 517. Compare 
Rogers v. Omaha, 75 Nebr. 318, 107 
NW 212 (holding that, under the pro- 
visions of a charter of the city of 
Omaha, an action upon an award of 
damages to one whose property is 
taken for a public street does not 
accrue until the lapse of a time 
reasonably sufficient for the creation 
of a special fund for the payment of 
such damages). 

17. Keil v. St.. Paul, 47 Minn. 288, 
50 NW 838; Hamersley v. New York, 
56 N. Y. 533; Reinhardt v. Buffalo, 15 
NYS 844, 

18. Hawley v, Harrall, 19 Conn. 


142; Rentz v. Detroit, 48 Mich. 544, 
12 NW 694, 911, 

[a] In case of void proceedings.— 
Where an assessment of damages for 
private property taken for public use 
was not made in conformity with the 
constitution, the fact that the owners 
of the land taken received the 
amounts so assessed and gave con- 
veyances of the land cannot have a 
retroactive operation, so as to cure 


the defect and make valid a proceed- 


ing which was void. House v, Roch- 
ester, 15 Barb. (N. Y.) 517. 

19. Norfolk vy. Chamberlain, 89 Va. 
196, 16 SE 730. 


20. See supra § 2638. : 
21. See supra § 1731 in 43 C. J. 
22. Bacon vy, Boston, 154 Mass. 


100, 28 NE 9. 

[a] The fact that the best plan 
has not been adopted will not ‘render 
the municipality liable in an action 
of trespass. Robinson’ v. Norwood 
Borough, 27 Pa. Super. 481. 

23. Mecartney vy. Chicago, 273 Ill. 
276, 112 NE 675 [rev 194 Ill. A. 592]; 
Clayburgh v. Chicago, 25° Ill. 535, 79 
AmD 346, 

[a] Exhaustion of right to assess. 
—That a city’s right to levy special 
assessments to pay for property 
taken for street widening was not 
exhausted does not prevent recovery 
against it for its wrongful failure to 
levy such assessments. Mecartney v. 
Chicago, 273 Ill. 276, 112 NE 675 [rev 
194 Ill, A. 592]. 

[b] Assignee of judgment.—One 
to whom judgment for the value of 
property taken was assigned may sue 
in tort for damages resulting from 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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remedy of owners of property taken for street 


widening by mandamus does not 


sueh a right of action.24 In such an action costs and 
expenses incurred in other actions in attempting 
to enforce the city’s liability cannot be recovered 
where the actions failed because not authorized by 


the law.?® 


[§ 2784] b. Exclusiveness of Statutory Procedure. 
Since the right to damages for consequential inju- 
ries to property arising from improvements lawfully 
made rests entirely upon constitutional or statu- 
tory provisions,?® the mode of recovery, if any, 
provided for by. the statute conferring the right 
must be pursued,?” and the property owner, being 
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deprive them of | However, unless 


appropriated for 
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of the statute maintain an action for damages.?® 


the statutory remedy is expressly 


made exclusive, it is not a bar to a common-law 
action by one whose property has been wrongfully 


public use without compensation.?9 


Where damages are secured by the constitution, the 


provision is self-executing, and an action at law may 


seribed,®° and if 


confined to the statutory remedy, cannot by virtue 


the failure to levy special assessment 
to pay the judgments. Mecartney v. 
Chicago, 273 Ill. 276, 112 NE 675 [rev 
194 Ill. A. 592]. j 

24. Mecartney v. Chicago, supra. 

25. Mecartney vy. Chicago, supra. 

26. See supra § 2631. 

27. Ind.—Terre Haute v. Turner, 
86 Ind. 522. 

jowa.—Cole v. Muscatine, 14 Iowa 
296. 

Ky.—Martin v. Louisville, 97 Ky. 
30, 29 SW 864, 16 KyL 786. 

Mass.—L’Huilier v. Fitchburg, 246 
Mass, 349, 141 NE 122; Moraski v. 
T. A. Gillespie Co., 239 Mass. 44, 131 
NE 441; Partridge v. Arlington, 193 
Mass. 530, 79 NE 812; Garvey v. 
Revere, 187 Mass. 545, 73 NE 664; 
Sullivan v. Fall River, 144 Mass. 579, 
12 NE 553: Thurston v. Lynn, 116 
Mass. 544; Worcester v. Worcester 
County, 100 Mass. 103; Dorgan v. 
Boston, 12 Allen 223. 

N.. H.— Locke v. Laconia, 78 N. H. 
79, 97 A 567. 

N. Y.—Heiser v. New York, 104 N. 
Y. 68, 9 NE 866; Peo. v, Ormond, 181 
App. Div. 242, 168 NYS 255; In _re 
Spuyten Duyvil Road, 152 App. Div 
114, 136 NYS 662 [aff 208 N. Y. 592 
mem, 102 NE 1113 mem]; Bernstein 
vy. Mt. Vernon, 109 App. Div. 899, 96 
NYS 458; Torge v. Salamanca, 86 
App. Div. 211, 83 NYS 672 [rev on 
other grounds 176 N. Y. 324, 68 NE 
626]; Hoy v. Salamanca, 57 Misc, 81, 
107 NYS 208. - 

N. C.—Stiles v. Franklin, 173 N. C, 
651, 92 SE 599. 

Pa.—Deer v. Sheraden Borough, 
220 Pa. 307, 69 A 814; Fisher’s Pet., 
178 Pa. 325, 35 A 922; Fritch v. 
Northampton, 77 Pa. Super, 3885; 
Schroeder v. Mechanicsburg, 74 Pa. 
Super. 532; Cooper v. Scranton City, 
21 Pa. Super. 17; Hoster v. Philadel- 
phia, 12 Pa. Super. 224; McKee v. 
Pittsburgh, 7 Pa. Super, 397; Fleming 
vy. Connellsville Borough, 19 Pa. Dist. 12. 

R. I.—Almy v. Coggeshall, 19 R. I. 
549, 36 A 1124. 

S. C.—Garraux Vv. Greenville, 53° 8: 
C. 575, 31 SE 597. 

Wis.—Owens v. Milwaukee, 47 Wis. 
461, 3 NW 3. 

Ont.—Spratt v. Gloucester, 47 Ont. 
L. 593, 54 DomLR 275; Pratt v. 
_Stratford, 16 Ont. A, 5; Adams v. 
Toronto, 12 Ont. 243; Reid v. Sault 
Ste. Marie, 10 OntWN 283. 

Sask.—Armour v. Regina, 8 Sask. 
L. 368, 29 DomLR 676, 33 WestLR 

318, 9 WestWkly 928; Prince Albert 
vy. Vachon, 27 DomLR 216, 34 WestLR 

107, 10 WestWkly 359 [dism app 9 

Sask. L. 80, 33 WestLR 470]. 

- [a] Rule applied.—(1) Where the 
improvement of a street, in accord- 
ance with plans adopted by the muni- 
cipal authorities, directly and natur- 
ally results in diverting water so 
that it flows upon private property, 
the owner of the property is not en- 
titled to recover damages in an action 
of trespass, but, if entitled to recover, 
must pursue the statutory remedy 
before viewers. Fritch v. Northamp- 
ton, 77 Pa. Super. 385. (2) The 

owner. of property abutting on a 

street in a borough cannot recover, 


in an action of trespass, for injuries 
to his property caused by percolating 
waters, which were the direct and 
necessary consequence of certain 
municipal improvements, constructed 
according to the plan adopted by the 
borough authorities, For such in- 
juries he is confined to the remedy 
provided by statutory proceedings 
before viewers. Schroeder v. Me- 
chanicsburg, 74 Pa. Super. 532, 

28. Mass.—L’Huilier v. Fitchburg, 
246 Mass. 349, 141 NE 122; Moraski 
v. T. A. Gillespie: Co., 239 Mass. 44, 
131 NE 441; Blaisdell v. Stoneham, 
229 Mass. 563, 118 NE 919; Stowell 
v. New Bedford Bd. of Public Works, 
184 Mass. 416, 68 NE 675; Boston 
Belting Co. vy. Boston, 149 Mass, 44, 
20 NE 320. 

Minn.—Taylor v. St. Paul, 25 Minn. 
ies McCarthy v. St. Paul, 22 Minn. 
527. 


Nebr.—Burkley v. Omaha, 102 
Nebr. 308, 167 NW 72. 
N. J.—Fliteraft v. Woodstown, 85 


N. J. L. 4, 89 A 255. 

N. Y.—Heiser v. New York, 104 N. 
Y, 68, 9 NE 866. 

Oh.—Cohen y. Cleveland, 43 Oh, St. 
190, 1 NE 589. ' 

Pa.—Power v. Ridgway Borough, 
149 Pa. 317, 24 A 307; Beltzhoover v. 
Gollings, 101 Pa. 298; Ringwalt v. 
Atglen Borough, 49 Pa. Super. 517: 
Lang v. Punxsutawney Borough, 44 
Pa, Super. 171; Porter vy. Scranton, 36 
Pa. Super. 218; Herr v. Altoona, 31 
Pa. Super. 375; McKee v. Pittsburgh, 
7 Pa. Super. 397; In re Buckley’s Pet., 
41 Pa, Co. 198. 

Ss. C.—Bramlett v. Greenville, 88 S. 
C..110,-70 SE 450. 


Wis.—Benton vy. Milwaukee, 50 
Wis. 368, 7 NW 241. 
{a] Ilustrations.—(1) Where the 


remedy by appeal from the assess- 
ment to the district court provided 
by statute is made exclusive, a 
separate action for damages cannot 
be maintained by one who failed: to 
avail himself of his remedy by ap- 
peal, and this notwithstanding irreg- 
ularities in the assessment. Burkley 
v. Omaha, 102 Nebr. 308, 167 NW 72. 
(2) If it was conceded that,. by 
reason of failure to give notice to 
remove certain property in the laying 
out of a public street, the property 
owner was entitled to recover its 
value, such damages were not recov- 
erable in an action of tort, but only 
by a petition under the statute for 
the damages caused by the laying out 
of the street. Stowell v. New .Bed- 
ford Bd, of Public Works, 184 Mass. 
416, 68 NE 675. 


29. Atlanta v. Hunnicutt, 95 Ga. 
138, 22 SE 130. 
30. Childs v. Chicago, 198 Ill. A. 


590; Householder vy. Kansas City, 83 
Mo. 488; Walker v. Sedalia, 74 Mo. A. 
70; Church v. Milwaukee, 31 Wis. 512; 
Goodrich v. Milwaukee, 24, Wis. 422. 
[a] Rule applied.—Notwithstand- 
ing the charter of a city provides a 
remedy by way of appeal from an 
assessment of damages by the board 
of public works to the city council, 
and also by a further appeal to a 
court, in the case of damages result- 


be maintained, where no mode of recovery is pre- 


damages result from an improve- 


ment unlawfully or negligently made, the remedy 
is by action of tort, not under the statute,?1 and: 
the property owner is not confined to the statutory 
remedy where the city has not proceeded in accord- 
ance with the statute®? or with the ordinance author- 


ing from the original grading of a 
street, the property owner’s right of 
action for damages arising from an 
alteration of grade is not taken away 
or destroyed. Church vy. Milwaukee, 
31 Wis. 512; Goodrich v. Milwaukee, 
24 Wis, 422. 

31... Mass.—Holleran y, Boston, 
176 Mass. 75, 57 NE 220; Magee 
Furnace Co, v. Com., 166 Mass. 480, 
44 NE 610. 
yer aed v. Springfield, 78 Mo. 

N. Y.—Folmsbee vy. Amsterdam, 142 
N. Y. 118, 86 NE 821; Seeley v. Am- 
sterdam, 31 Mise. 123, 64 NYS 1036; 
Schan vy. Uvalde Asphalt Paving Co., 
88 NYS 1045. 

Pa.—Rob:inson vy. Norwood Bor- 
ough, 215 Pa. 375, 64 A 539; Marsh 
v.. Philadelphia, 195 Pa, 130, 45 A 
1094 [rev 8 Pa, Dist. 340]; Stork v. 
Philadelphia, 195 Pa. 101, 45 A 678, 
49 LRA 600 [rev 8 Pa. Dist. 339]; 
In re Shawmont Ave., 18 Pa. Co. 23, 

Wis.—Van Hecke v. Stevens Point, 
183 Wis. 654, 198 NW 782; Jorgenson 
v. Superior, 111 Wis. 561, 87 NW 565. 

[a] Arbitration.—(1) Although a 
statute expressly provides for arbi- 
tration where land is  injuriously 
affected by public improvements, an 
action for damages is not thereby 
precluded where there has been negli- 
gence, and where it is impossible to 
say what proportion of the damage 
necessarily resulted from the exer- 
cise of lawful authority. Fieldhouse 
v. Toronto, 43 Ont. L. 491, 44 Dom 
LR 392. (2) The fact that the affi- 
davit on a motion to appoint an arbi- 
trator claims damages in consequence 
of excessive and unnecessary grading 
does not thereby restrict the appli- 
eant to the remedy by an-action at 
common law, but it is for the arbi- 
trator, acting under the statute, to 
determine the amount of. damages 
resulting from the exercise of powers 
under the act. Prince Albert. v. 
Vachon, (Sask.) 27 DomLR 216, 34 
WestLR 107, 10 WestWkly 359 [dism 
app 9 Sask. L. 80, 38 WestLR 470]. 

{[b] Deviation from plan without 
negligence.—Where a borough opens 
and grades a street but deviates from 
the previously adopted plan and 
scheme of draining, and because 
thereof an increased amount of water 
was turned on private property, but 
there was no negligence in the actual 
performance of the work, any dam- 
ages resulting must be recovered by 
a statutory proceeding before 
viewers, and not by an action of 
trespass. Robinson v. Norwood Bor- 
ough, 215 Pa. 375, 64 A 539, 

32. Conn.—Gilpin v. Ansonia, 68 
Conn. 72; 35 A .777; Holley v.-Tor- 
rington, 63 Conn, 426, 28 A 613; 
Healey v. New Haven, 49 Conn. 394. 

Ill.—Lockwood, etc., Co. v, Chicago, 
279 Ill. 445, 117 NE 81 [rev 203 Ill. A. 


336]. 

Iowa.—Noyes v. Mason City, 53 
Iowa 418, 5 NW 593. Compare Landis 
v. Marion, 176 Iowa 240, 157 NW 841 
(holding that, where an owner has 
been deprived of the protection of a 
proper ordinance changing the estab- 


lished grade so that, he might safely 


472 [44 C.J.] 
izing the improvement.?? But where proceedings 
are brought under the statute, and a municipality 
agrees that the form of action embraces all ques- 
tions that might be considered in relation to the 
improvement, it will be estopped from asserting that 
the owners should have had recourse to their action 
of trespass for damages based on an improvement 
in part made without authority.*4 A distinction 
cannot be drawn between a right of action for dam- 
ages for closing a street and for the vacating of a 
street where the final order of vacation is self- 
executing and closes the street to the public.*® 

[§ 2785] c. Exclusiveness of Action for Damages. 
Where the right of the city to perform the act com- 
plained of is conceded, a property owner has no 
remedy by certiorari.*° 

[§ 2786] d. Form of Action. In case no special 
remedy is given by a statute imposing a liability 
to make compensation, it is held that a common- 
law action of trespass will lie.37 

[§ 2787] e. Joinder and Splitting of Actions.** 
Where the injury occasioned by the improvement 
is permanent, all the damage, past and prospective, 
must be recovered in a single action, and succes- 
sive actions cannot be maintained,*® although a sub- 
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sequent action may be maintained for a subsequent 
distinct injury from a later improvement.*® Hence, 
where the grade of a street from curb to curb has 
been altered, thus rendering necessary a change 
in the level of the sidewalk, recovery of damages 
for the alteration of the driveway will bar subse- 
quent action on account of the grading of the side- 
walk.*+ Where the actions of several property own- 
ers present»a common question of law and fact aris- 
ing out of the same transaction, they may be joined 
under a statutory provision to that effect.42 But an 
action against a city for an injury to private prop- 
erty resulting from public improvement cannot be 
joined by an amendment with a cause of action 
against the officers of the city in their individual 
capacity for the same injury caused by their neg- 
ligence.*% 

[§ 2788] f. Filing Claim as Condition Precedent.*4 
If the statute provides that claims for damages must 
be filed with the municipality, the filing of claims 
in the manner and time prescribed in the statute 
becomes a condition. precedent to an action,*® but 
in the absence of such provision, or in eases to which 
it does not apply, claims need not-be filed before 


[88 2184-2788 


conform thereto free from the danger 
of repudiation of such unauthorized 
change by some future council, it 
may be that he is entitled to main- 
tain an independent action for dam- 
ages for the physical change). 

Kan.—Topeka v. Sells, 48 Kan, 520, 
29 P 604. 

Mich.—Harper v. Detrceit, 110 Mich. 
427, 68 NW 265. 

Minn.—Overmann Mee St. Paul, 39 
Minn. 120, 39 NW 66. 

N. Y.—Mayer:- v. New York, 193 N. 
Y. 535, 86 NE 563; Fuller v. Mt. 
Vernon, 171 N. Y. 247, 63 NE 964; 
Folmsbee v, Amsterdam, 142 N. Y, 
118, 36 NE 821. 

Oh.—Cincinnati vy, Coombs, 16 Oh.’ 

be ANS 
+S Ba—Gavland Chain Co. v. Rankin 
Borough, 226 Pa. 389, 75 A 607; In re 
Louden St., 30 Pa. Co. 534. But see 
Fleming v. Connellsville Borough, 19 
Pa. Dist. 12 (statutory method must 
be followed although the improve- 
ment is made without authority of 
ordinance). 

Wis.—Pittelkow v. 
Wis. 651, 69 NW 803. 

But see Pratt v. Stratford, 16 Ont. 
A. 5 (procedure must be under arbi- 
tration clauses, although by-law ab- 
sent, where no negligence). 

[a] For example (1) where a stat- 
ute provides that the city shall take 
the initiative to have the damages 
assessed, but the city fails so to pro- 
ceed, an owner whose property has 
been injured by an improvement will 
have an action for damages against 
the city. Healey’ v. New Haven, 49 
Conn. 394. (2) Where, acting neither 
under joint resolution of councils: 
nor by rule of the court of quarter’ 
sessions, the city widens a street to 
the detriment of property abutting 
thereon, the remedy is by an action 
at common law. In re Louden S8t., 
30 Pa. Co. 534. 

[b] Rule of damages.—Where a 
statute providing damages upon a 
separation of grades, where a street 
crosses a railroad, contemplates an 
award of damages in gross, and not 
merely those that have already ac- 
crued to the abutting owners, the 
same rule will be applied in an ac- 
tion against the city to recover dam- 
ages for its failure to proceed in 
accordance with the statute. Harper 
v. Detroit, 110 Mich. 427, 68 NW 265. 

33. Garland Chain Co. v. Rankin 
Borough, 226 Pa. 389, 75 A 607. 

34. Sisters of Third Order of St. 


Milwaukee, 94 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ” 


bringing suit.46 Notwithstanding a charter provi- 


Francis v. Millvale Borough, 69 Pa. 
Super. 302. 

35. Indianapolis v. L. C. Thomp- 
son Mfg. Co., 40 Ind. A. 535, 81 NE 
1156, 82 NE 540. 

36. Borghart v, Cedar Rapids, 126 
Iowa 3138, 101°NW 1120, 68 LRA 306. 

37. Bear v, Allentown, 148 Pa. 80, 
23 A 1062; Cook v. North Vancouver, 
GPS OF! 12/9) 

38. Joinder and splitting of ac- 
res generally see Actions §§ 188- 

39. Lafayette v. Nagle, 113 Ind. 
425, 15 NE 1; North Vernon vy. Voe- 
gler, 103 Ind. 314, 2 NE 821; Rodgers 
v. Philadelphia, 19 Pa. Co. 122;-Raw- 
lins v. Jungquist, 16 Wyo. 403, 94 P 
464, 96 P 144. 

[a] Rule applied.—(1) To injury 
by change of grade. Lafayette v. 
Nagle, 113 Ind. 425, 15 NE 1; Rodgers 
v. Philadelphia, 19. Pa. Co. 122; Raw- 
lins v. Jungquist, 16 Wyo. 403, 94 P 
464,96 P 144. (2) To negligent grad- 
ing changing flow of surface water. 
North Vernon vy. Voegler, 103 Ind. 
314, 2 NE 821. (8) To taking of 
land for street and change of grade. 
Rodgers v, Philadelphia, supra. 

Damages for future consequences 
generally see supra § 2673, 

40. Rodgers v. Philadelphia, 19 
Pa, Co. 122. 

41. Hempstead v. Des Moines, 63 
Iowa 36, 18 NW 676. 

42. Doran v. Asbury Park, 91 N. 
DR GoL A O4SAT 130, 

43. Hancock vy. Johnson, 1 Mete. 
(Ky.) 242. 

44. Notice or presentation of claim 
as condition to: 4 
Action against municipality generally 

see infra XXI, 

Action for tort see supra §§ 1954- 

1984 vin! 480Cr J. 

45. Kan.—Campbell v. Wichita 
Union Terminal R. Co., 101 Kan. 817, 
168 P 833; Beard v. Kansas City, 96 
Kan. 102, 150 P 540. 

Nebr.—Omaha vy. Clarke, 66 Nebr. 
33, 92 NW 146; Lincoln y. Finkle, 41 
Nebr. (575, 59 NW 915. 

N. Y.—103 Park Ave. Co. v, Ex- 
change Buffet Corp., 200 App, Div. 
111, 192 NYS 808; Peo. v. Ormond, 
179 App. Div. 755, 167 NYS 68; Peo. 
v. Dickey, 157 App. Div. 794, 142 NYS 
776 [aff 211.N. Y. 599 mem, 105 NE 


1094 mem]; Matter of New York, 156: 


App. Div. 775, 142 NYS 120 [aff 209 
N. Y., 571 mem, 103 NE 1134 mem]; 
Matter of Richard St., 138 App. Div. 
821, 123 NYS 438; Peo. v. Stillings, 


76 App. Div. 143, 78 NYS 942; Phipps 
v. North Pelham, 61 App. Div. 442, 70 
NYS 630. 

Oh.—Ernst v. Kunkle, 5 Oh. St, 
520; Taber vy. Bowling Green, 28 Oh, 
Cir, Ct..173; Cleveland v. Hyland, 18 
Oh. Cir. ‘Ct. -868, 6 Oh. Cir. Deéc.- 242; 
St. Bernard v. Goham, 381 O. Cc. A, 
273; Miller v. Cincinnati, 5 Oh. Dee. 
(Reprint) 472, 6 AmLRece 107, Ys 

R. I.—Anness v. Providence, 13 R. 


Ee Late 

Wash.—Casassa v. Seattle, 15 
Wash. 367, 134 P 1080; Provident 
Trust Co. v. Spokane, 75 Wash. 217, 
134 P 927; Smith y. Spokane, 54 
Wash. 276, 102 P 1036. 

Man.—Winnipeg v. 
Fe rach Corp., 20 Man. 545, 18 WestLR 

Ont.—Wigle v. Gosfield South, 7 
Ont. L. 302, 3 OntWR 21. 

Sask.—Amson vy. Radisson, 12 Sask. 
L. 406, 49 DomLR-517, [1919] 3 West 
Wkly 580. ; 

[a] Since the right to damages is 
purely statutory, it is competent for 
the legislature. to prescribe a limit of 
time within which claims for dam- 
ages arising from the grading of 
streets shall be filed. Peo. v. Still- 
ings, 76 App. Div. 148, 78 NYS 942. : 

[b] Completion of improvement.— 
(1) Where the statute requires a 
claim for damages to be presented 
within sixty days.after a change of 
grade is effected, the time runs from 
the completion of the entire work 
where the change of grade is accom- 
panied by a paving of the street, 
Stillman v, North Olean, 142 App. 
Div. 300, 126 NYS.728. (2) The time 
runs from the date at which the 
work is completed by the village 


board rather than from the time a> 


portion of the work is inspected and 
the street opened to traffic. Hom- 
burger v. Saranac Lake, 213 App. Diy, 
45, 209 NYS 642. 

{c] The entire improvement is to 
be taken into consideration and not 
merely the property of the individual 
who has a claim to present in deter- 
mining when a change of grade is 
effected. Homburger. v. Saranac 
Lake, 213 App. Diy. 45, 209 NYS 642, 

46. Dovey v. Plattsmouth, 52 
Nebr. 642, 73 NW 11; Dayton v. Lin- 
coln, 39 Nebr. 74, 57 NW 754; Gaustad 
v. Enderlin, 28 N.. D. 526, 137 NW 
613; Cohen. v.: Cleveland, 43 Oh, St. 
190, 1. NE 589; Scherer vy, City, 8° Oh. 
Dec. (Reprint) 552, 8 CincLBul 326; 
Cincinnati v. Kemper, 7 Oh. Dee. (Re- 


Toronto Gen.: 
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§§ 2788-2790] 
sion requiring claims for damages to be presented 
within the time and in the manner therein provided, 
it has been held that a claim for damages is not 
necessary where the taking or damaging of property 
is contemplated by the plan and is a necessary inci- 
dent to the making of a public improvement.47 On 
the other hand, where an item of damages is not con- 
templated by the plan of the work or a necessary 
incident to the making of the improvement, it sounds 
in tort, and a claim therefor must have been filed.*8 
Where the statute requires the filing of a claim as 
a condition precedent to any suit against. the city, a 
property owner cannot file a claim to enforce a statu- 
tory obligation resulting from legal acts, and in his 
action recover damages resulting from tortious acts,*® 
and where a claim is requisite under a charter provi- 
sion providing that it shall specify the items of 
damages, an action cannot be maintained for an item 
of damages not covered by the claim.®° A substan- 
tial compliance with the statute is generally suffi- 
cient, and exactness of description or nicety of 
pleading is not required.®*t An owner is not pro- 
tected by a claim, filed within the statutory period, 
by one to whom the property was conveyed after the 
improvement was made, where the claim was not 
filed on behalf of the former owner but in antago- 
nism to his right.52 A statute requiring notice to 
the city of claims for damages does not prevent the 
owner from filing a claim for damages to his prop- 
erty before the improvement is finished.>* 
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[$ 2789] g. Accrual of Cause of Action and Limi- 
tations—(1) In General. Where the statute impos- 
ing a liability provides how its amount shall be 
ascertained, a cause of action for damages does not 
arise until the city has failed to perform its duty 
in ascertaining the damages.®+ The cause of action 
for damages by a progressive slide resulting from 
removal of lateral support does not accrue until 
the slide actually invades plaintiff’s property, al- 
though the market value is depreciated by its ap- 
proach.®® An action to recover consequential dam- 
ages occasioned by an improvement lawfully made 
cannot be said to arise ex delicto and hence to be 
barred by a statute applying to actions for damages. 
so arising,°® nor can a statute of limitations specifi- 
cally applicable to damages from grading be applied 
in the case of other improvements.>’ <A constitu- 
tional provision for compensation, where private 
property is damaged for public use, does not make 
that a nuisance which was not a nuisance before, and 
does not authorize an action against a city for dam- 
ages caused by the construction of sewers, brought 


‘more than the period of limitations after the work 


was done, on the ground that the same is a continu- 
ing nuisance.°§ 

[§ 2790] (2) Change of Grade. While in some 
cases it has been held that the right to damages 
arising from an alteration of the grade accrues as 
soon as the grade becomes legally fixed and opera- 
tive,>® the more general rule in respect of damages 


print) 245, 2 CincLBul 5; East End 
Banking, etc., Co. v. Cleveland, 1 Oh 
NPNS.-493; Seaman v, Washington, 
172° Pa. 467; 33 A 756. My 

[a] A general statute requiring 
the filing of claims in the case of ac- 
tions. for damages for injuries re- 
sulting from the defective condition 
of streets, ‘ete., does not apply to 
consequential damages to abutting 
property arising out of the making of 
a street improvement. Gaustad v. 
Enderlin, 23 N. D. 526, 137 NW 613. 

_ [b] Location and improper con- 
struction of sewer.—A detailed state- 
- ment is required only in actions for 

negligence, but need not be filed in 
an action to recover damages for the 
location and improper construction 
of a sewer. Dovey v. Plattsmouth, 

52 Nebr. 642, 73 NW 11. 

- [ce] ‘Nuisance.—Such a_ statute 
must be restricted to the subject 
matter of the legislation and the re- 
quirement will be regarded as apply- 
ing to such damages only as will 
obviously result from a street im- 
provement and not to inelude dam- 
ages for a nuisance created and main- 
tained by a municipality. Ironton v. 
Wiehle, 78 Oh. St. 41, 84 NE 425; 
Amelia v. Hicks, 7 Oh. A. 132. 

[d] Owners of bounding and abut- 
ting property.—Where a viaduct is 
built in front of property forty-five 
feet above the surface of the street, 
the owner is not obliged to file a 
claim for damages under the statute 
because property forty-five feet be- 
low the viaduct is not “bounding” or 
“abutting” thereon, but he may sue 
directly. .Cohen y. Cleveland, 43 Oh. 
St. 190, 1 NE 589. 

[e] Special assessments. — The 
changes introduced into the statutes 
by the adoption of the new muni- 
cipal code, with reference to street 
improvements and damages from 
change of grade, relieve the property 
owner from the necessity of filing his 
claim for damages by reason of the 
improvement within the time speci- 
fied in Code § 54, except in cases of 
improvements to be paid for in whole 
or in part by special assessment. 
East End Banking, etc., Co. v. Cleve- 
Jand,t OhNPNS 493..See Schram v. 
Cincinnati, 14 OhNPNS 109 ‘(holding 
that, under the rule of strict con- 


. 


struction in favor of an owner seek- 
ing to recover for an injury to his 
property, a claim for damages need 
not be filed unless the improvement 
is one, the cost whereof, or a part 
thereof, is to be assessed upon the 
abutting property). 

47. Willett v. Seattle, 96 Wash. 
632, 165 P 876; Hollenbeck v. Seattle, 
88 Wash. 322, 153 P 18; Kincaid v. 
Seattle, 74 Wash. 617, 134 P 504, 135 
P 820. Contra Postel’ v. Seattle, 41 
Wash, 432, 83 P 1025. 

{a] Reasons for rule.—(1) ‘‘The 
property owner is only recovering 
the compensation which he would 
have received had the city, prior to 
making the improvement, brought an 
action . . . for the purpose of 
having the damages for the taking or 
damaging determined.’’ Willett v. 
Seattle, 96 Wash. 632, 634, 165 P 876. 
(2) A change of grade is a damaging 
within the meaning of the constitu- 
tion and the right to recover for such 
damage done in violation of a consti- 
tutional guaranty cannot be abridged 
by a statute or ordinance requiring a 
presentation of the claim to the mu- 


nicipality. Hollenbeck v. Seattle, 88 
Wash. 322, 153 P 18. 
48. Solastic Products Co. Vv 


Seattle, (Wash.) 258 P 830; Island 
Lime Co. v. Seattle, 122 Wash. 632, 
211 P' 285; Willett v.. Seattle, 96 
Wash. 632, 165 P 876; Hollenbeck v. 
Seattle, 88 Wash. 322, 153 P 18. 

fa] A claim arising out of negli- 
gence in making the grade of a street 
is one which must be presented to 
the city, or no recovery can be had. 
Hollenbeck v, Seattle, 88 Wash, 322, 
153-P 18" 

[b] Rental damage by loss of 
lateral support.—The provision of a 
city charter requiring filing of claim 
for damages within thirty days after 
the time when such claim accrues 
applies to a claim by a lot owner for 
the rental value of his lot as con- 
tinuing damages resulting from the 
withdrawal therefrom of lateral sup- 
port by the regrading of a city 


street. Island Lime: Co. vy. Seattle, 
122 Wash. 632, 211 P 285. 
49. Smith y. Hau Claire, 83 Wis. 


455, 58 NW 744. Compare Drummond 
vy. Eau Claire, 85 Wis. 556, 55 NW 
1028 (holding that, where the claim 


was generally for damages from 
change of grade, claimant was not 
precluded from asserting an unlawful 
change of grade). e 

fa] Amendment.—Where a claim 
was filed for damages caused by a 
lawful change in the grade of a 
street, claimant cannot on appeal to 
the circuit court amend his complaint 
s0 as to claim for damages caused by 
an unlawful change of: the grade. 
Smith v. Eau Claire, 85 Wis. 455, 53 
NW 744, 

50. Willett v. Seattle, 96 Wash. 
632, 165 P 876; Casassa v. Seattle, 75 
Wash. 367, 134 P 1080. 

51. Newman vy. Birmingham, 109 
Ala. 630, 19 S 902; Sandersville v. 
Stanley, 10 Ga. A. 3860, 73 SE 535; 
Solastic Products Co. v. Seattle, 
(Wash.) 258 P 830; Clark v. Olympia, 
117 Wash. 506, 201 P 755; Allbin v. 
Seattle, 98 Wash, 275, 167 P 922. 

[a] A mere misdescription by 
which the lot was referred to in the 
notice as on the “northwest” side of 
a named street, while the petition 
alleged it to be on the southwest side 
thereof, was immaterial, it not ap- 
pearing that plaintiff owned or was 
claiming damages on account of any 
other lot. Rome v. Selman, 135 Ga. 
504, 69 SE 707. 

52. Matter of Grote St.,. 139 App. 
Div. 69, 123 NYS 619 [app dism 199 
N. Y. 549 mem, 93 NE 1122 mem]. 

53. Hieber v. Spokane, 73 Wash. 
12:25 Le) -P 47382 

54, Gilpin v. Ansonia, 68 Conn, 72, 
35 A 777, 

[a] A delay will not authorize the 
bringing of an action to recover such 
damages where the proceedings have 
in fact been commenced, and nearly 
completed, before the action is 
brought. Gilpin v. Ansonia, 68 Conn, 
(yee ya = ay i OY 

Time for filing claim see supra 
§ 2788. 

55. Marks v. Seattle, 88 Wash. 61, 
152 P 706, 

56. Foster v. New Orleans, 155 La. 
889, 99 S 686. 

57. Foster v. New Orleans, supra. 

58. Atkinson v. Atlanta, 81 Ga. 
625, 7 SE 692. 

59. McCarthy yv. St. Paul, 22 Minn. 
527; Matter of Fifth St. ete, 12 
Phila. (Pa.) 587. 
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from a change of grade is that a cause of action 
does not arise until there has been an actual physi- 
cal change in the grade,®° and as a general rule the 
statute of limitations does not begin to run until 
such. time,*t and. runs from the time the work is 
begun,°’ or the particular part of the work is reached 
which directly causes the injury®* or, according to 
other authorities, from the time of completion.** 
Thus it has been held that it is not necessary that 
the grading be completed in order that the prop- 
erty owner may recover for such injury as has 
been occasioned by the work already done.®> The 
right of action for a subsequent change of grade 
of a sidewalk does not acerue on a change of grade 
of the street involving only the carriageway.*® 

[§ 2791] h. Defenses. The failure to object to a 
special tax levied for improvement does not estop 
an owner from maintaining an action for damages 
where, in the proceedings for the levy of the tax, 
the city authorities are not authorized to pass on 
or allow damages that may accrue to abutting 
property.®’ That all the abutting property owners 
except plaintiff wanted the grade of a street changed 
is no defense to the city’s lability for damages 
to plaintiff’s property caused by such change.®* 

Settlement. Since all damages to abutting prop- 
erty by changing the grade of a street are recover- 
able in a single action,®® an owner cannot accept 
and retain an amount allowed in compromise and 
bring an action for the balance claimed.’° 

Waiver. Where a municipality withdraws its 
suit for an injunction to test the right of an abut- 
ting owner to damages, and agrees to submit the 
questions to a jury which would have been submitted 
to the commissioners, it waives the issue of the legal 
right of the abutting owner to compensation and can 
subsequently raise no issue except the question 


60. Hempstead vy. Des Moines, 63 
Iowa 36, 18 NW 676; Hicks v. Wil- 
liamsport, 235 Pa. 509, 84 A 435. 

[a] Right accrues when work he- 


69. 
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Estoppel by consent to improve- 
ment see supra § 2711. 
See supra § 2787. 
70. Rawlins v. Jungquist, 16 Wyo. 


Z 
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 [§§ 2790-2792. 
‘whether he has been damaged, and, if so, to what 
amount.7? 

[§ 2792] i. Pleading??—(1) Declaration, Com- 
plaint, or Petition. As in other cases,’ plaintiff’s 
declaration, petition, or complaint in an action for 
damages attendant upon the construction of a public 
improvement must state the facts essential to his 
cause of action.’* In the absence of statutory or 
constitutional provision for consequential damages 
arising out of the making of a public improvement, 
a declaration seeking damages must allege either a 
physical invasion or trespass upon the property or 
negligence or unskillfulness in the making of the 
improvement.”> It must be alleged that the act com- 
plained of was that of defendant in its corporate_ 
capacity or of an officer, agent, or servant for whose 
acts defendant is responsible.”® 

Authority and power to make improvement. An 
averment as to whether or not the work was done 
under legislative authority is unnecessary where, by 
virtue of constitutional provisions, the right to re- 
cover damages is the same in either case.7° Where 
it is sought to hold an improvement district which 
is a quasi-governmental agency without powers ex- 
cept those expressly conferred and necessarily im- 
plied from those expressly given, it must be alleged 
that the particular district was created for the 
purpose of making the improvement complained 
of.78 Where the complaint alleges that damage 
resulted from the wrongful action of the munici- 
pality, an averment that the city was authorized 
thereto by its council is unnecessary.’® Jn an action 
of trespass for taking certain land and injuring 
other land of plaintiff in the construction of a sewer, 


“it has been held that it must be alleged that the act 


was within the scope of the powers of the munici- 


Grafton, 61 W. Va. 408, 56 SE 608. 
(3) A complaint which in substance 
shows that the street excavation 
made by defendant city in front of 


gun.—Hicks v. Williamsport, 235 Pa. 
509, 84 A 435; In re Norwood Street, 
28 Pa. Co. 555. 

[b] The expenses previously in- 
curred by the owner in changing the 
physical condition of his premises to 
conform with a paper grade as estab- 
lished by ordinance may be recovered 
by him upon the making of the physi- 
cal change in the street. Witwer v. 
Cedar Rapids, (lowa) 107 NW 604; 
York v. Cedar Rapids, 180 Iowa 453, 
103 NW 790. ; 

61. Hilger v. Nebraska City, 97 
Nebr. 268, 149 NW 807; Peo. v. Zoll, 
97 N. Y. 2038; North Chester Bor- 
ough v. Eckfeldt, 1 Mon. (Pa.) 732; 
In re Richmond St., 28 Pa. Co, 531. 

62. Nvyhert v. Taylor Borough, 31 
Pa. Super. 635, 

63. Weiser v. York, 24 Pa. Dists 
90 


RAE 

64. Villas v. Chicago, etc., R. Co., 
179 Iowa 1244, 162 NW 795; Foley v. 
Cedar Rapids, 133 Iowa 64, 110 NW 
158; Omaha v. Flood, 57 Nebr. 124, 
77 NW 379; Locke v. Laconia, 78 N. 
H..79, 97 A 567; Tyson v. Milwaukee, 
50 Wis, 78, 5 NW 914. 

[a] The time of application for 
assessment does not control. Locke 
v. Laconia, 78 N. H. 79, 97 A 567. 

65. Gogerty v. Decatur, 190 Ill. A. 
548; Hempstead v. Des Moines, 63 
Iowa 36, 18 NW 676; Schumacher vy, 
St. Louis, 3 Mo. A, 297, 

66. Tanner v, Manchester, 94 
Conn. 149, 108 A 560. 

67. Gray v. Salt Lake City, 44 
ae 204, 138) P 1177, AnnCasl1916D 
1135. 

68. Americus v. Tower, 3 Ga. A. 
159, 59 SE 434. 


——— 


403, 94 P 464, 96 P 144. 

[a] Accord and satisfaction.—(1) 
The payment and acceptance of a 
less sum than claimed, in satisfac- 
tion of an unliquidated or disputed 
claim, operate as an accord and sat- 
isfaction. Rawlins vy. Jungquist, 16 
Wyo. 403, 94 P 464, 96 P 144, (2) 
Where plaintiff: presented a claim 
against the city for various items 
of damages resulting from changing 
the grade of a street and accepted 
sum allowed him by the city 
thereon, the damages sustained be- 
ing a unit, although composed of va- 
rious items, he could not accept and 
retain the amount allowed and bring 
an action for the balance claimed, in 
the absence of an express under- 
standing that the sum received was 
only a part payment. Rawlins v. 
Jungquist, supra, 

71. Bramlett v. Greenville, 88 S., 
C, 110, 70 SE 450. 

72. Pleading generally see Plead- 
ing (31 Cyc 1]. 

73. See Pleading [31 Cyc 100]. 

74 See cases infra this note. 

[a] Allegations held sufficient.— 
(1) Negligent grading causing flood- 
ing. Dallas v. Cooper, (Tex. Civ, A.) 
384 SW 321. (2) A declaration for 
damages to a house and lot by chang- 
ing the grade of the street, alleging 
that by reason thereof plaintiff’s 
property was permanently damaged 
by being left some eight feet below 
such street, that before the change 
the house was on a natural level 
with such street and was erected ac- 
cording to the grade of the street as 
then established by the city, was 
sufficient on demurrer. 


plaintiff’s property was unlawful, un- 
necessary, and not a reasonable im- 
provement, and that the work was 
done in a careless and negligent 
manner to the damage of plaintiff 
states the facts sufficient to show a 
cause of action. Durango v. Lut- 
trell, 18° Colo. 123,’ 31° P 8538. (4) A 
complaint which alleges the owner- 
ship of the property, the actionable 
negligence-of defendant, the conse- 
quent loss to plaintiff, and a presen- 
tation and disallowance of a claim 
therefor states a cause of action. 


Chickasha v. Looney, 86 Okl. 155, 
128, P 236. 
75.. Bowden v. Jacksonville, 62. 


Fla, 216, 42 8 394. 

76. . Dothan v. Horseman, 197 Ala. 
499, 73 S 88. 

[a] An allegation that a “city” 
committed the act is a sufficient alle- 
gation that it was a municipal cor- 
poration. Drew v. Butte, 44 Mont. 
124, 119. P’ 279. 4 

[b] Cure by answer.—A defect in 
the petition in its failure to state 
what officers or agents of the city 
were guilty of the acts of which 
complaint was made or that they 
were directed by the proper authori- 
ties of the city is cured by the an- 
swer of the city alleging a prescrip- 
tive right to the land affected. 
Owensboro v. Brocking, 87 SW 1086, 
27 KyL 1086. 

‘sn Bruno y. Chicago, 214 Ill. A. 

78. Hickhoff v. Argenta St. Impr. 
ete No, 11, 120 Ark. 212, 179 SW 


79. Jeffersonville v. Myers, 2 Ind. 


Barnes v.j| A. 532, 28 NE 999. 
a a re eh SS Pe A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pality.®° On the other hand, it has been held that 
it will be presumed in the absence of an averment 
to the contrary that a ditch was cut in the exercise 
of the legitimate governmental powers of defendant 
and was consequently not a nuisance.*+ 

Property involved. The complaint must identify 
the property®? and should state the title or interest 
of plaintiff.** 

Negligence or illegality. If the action is predi- 
eated on negligence in the prosecution of the work, 
or recovery is sought on the ground of illegality 
of the improvement, such negligence* or illegality®® 
should be specially pleaded. An allegation that de- 
fendant contriving to injure plaintiff wrongfully 
committed the injury complained of sufficiently 
raises the inference that the injury was unjustifiable 
and wanton.8¢ Where a complaint alleging negli- 
gence states a cause of action, the remedy of a de- 
fendant desiring a more definite statement of the 
alleged negligence is by motion to make the com- 
plaint more definite and certain, and not by de- 
murrer.®* 

Change of grade. The.complaint in an action for 
damages resulting from a change of grade must 
show a prior established grade,** that there was a 
duly authorized change of grade,®® and that dam- 
ages resulted therefrom.°° A complaint for dam- 
ages occasioned by raising a street ‘‘above the 
established grade’’ has been held defective in not 
showing that the grade had been legally estab- 
lished.®? 

Damages. Under the general rules as to the 
pleading of damages,®? to permit the recovery of 
special damages they must be particularly alleged.%* 
An ad damnum elause in a declaration is generally 
a sufficient averment of the damages sustained, 
and it is not necessary to allege that the acts com- 
plained of resulted in a depreciation of the, fair 


80. Dallas v. Ross, 2 Tex. A, Civ. 
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tion for a more specific statement 


should have been filed.” 
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-eash market value of the premises, although in 


some jurisdictions it is held that the market value 
before and after a change of.street grade must be 
alleged and that an allegation that property was 
damaged to a stated amount is insufficient.2> Where 
damages are sought on account of injury to certain 
specific land lots, subdivisions of a large tract, 
alleged’ to have been caused by a change in the 
grade of abutting streets, and the petition fails to 
allege the market-value of the entire tract prior 
to and after the grading, there can be no recovery.®? 
Where the property is occupied by tenants, a re- 
covery of damages to the reversion may be had with- 
out a specific allegation that the injury was to the 
reversion.®” Damages for injuries to the fee and 
to a leasehold in adjoining parcels may be joined 
in a single count.9® In pleading damages because 
of the removal of lateral support, it is not neces- 
sary to allege that the soil in its natural state would 
have been disturbed where there is nothing to show 
that there was any building upon the premises.%° 
Matters of defense. A failure to file a claim for 
damages as required by: statute is a matter of de- 
fense and the filing thereof need not be alleged in 
the complaint.t| A charter provision that no owner 
signing a petition for change of grade of the street 
in front of his property shall be entitled to com- 
pensation is not an exception to the provision of the 
charter which grants the right to recover damages 
caused by an alteration of established street grades, 
but is a condition which goes to defeat the» right 
of recovery and is only a matter of defense.? \ 
- Surplusage. In an action for damages attendant 
on a change of grade to construct a subway under 
a railroad in which the eity and railroad were made 
defendants, an averment that defendants combined 
and confederated in an unlawful purpose may be 
ignored as surplusage.® 


457, 47 NW 830. 


Noyes v. [a] Averment of conclusion.— 


Cas. § 279. 
ee Huntsville v. Ewing, 116 Ala. 
576, 22.8:984. 

82. See Drew v. Butte, 44 Mont. 

124, 119 P 279 (holding complaint 
cient). 
aes Daiey vy. St. Paul, 7 Minn. 390. 

[a] Averment held sufficient.—A 

general allegation of title in fee in 
plaintiff at and previous to the com- 
mencement of the action is sufficient 
to support an action for the damages 
assessed to land in laying out a 
street. Daley v. St. Paul, 7 Minn. 
390. 
Healey v.’ New. Haven, 47 
305; Cotes v. Davenport, 9 
227: Gaustad v. Enderlin, 23 
N. D. 526, 137 NW 613. 

85. Montgomery v. Townsend, 84 
Ala. 478, 4 S 780; State Diocese Trus- 
tees v. Anomosa, 76 Iowa 538, 41 
NW 313, 2 LRA 606; San Antonio y. 
Mullaly, 11 Tex. Civ. A. 596, 33 SW 


256. 

86. Hill v. St. Louis, 59 Mo. 412. 

87. Jones v. Henderson, 147 N.C. 
120, 60 SE 894. , 

88. Anderson v. Bain, 120 Ind. 
954, 22 NE 323; Keehn v. McGilli- 
cuddy, 15 Ind. A. 580, 44 NE 554; 
Noyes v. Mason City, 53 Iowa 418, 5 
NW 593; Johnson v. Granville, 36 
N. D. 91, 161 NW 721. 

[a] Sufficient allegations.—(1) “It 
is alleged there was a grade in fact 
established, that the defendant so 
represented, and relying thereon the 
plaintiff acted. It is also alleged 
there was an ordinance establishing 
the grade, which has been lost or 
mislaid; if this is true, its contents 
may be established by parol. If the 
defendant desired to have the terms 
and conditions of the ordinance as 
expected to be proved set out, a mo- 


Mason City, 53 Iowa 418, 419, 5 NW 
593. (2) A complaint in an action 
for damages for wrongful change of 
grade under an ordinance is_ suffi- 
cient, even though it appears from a 
eopy of the ordinance set out in the 
complaint that it fixed the grade at 
street crossings only, it being al- 
leged that the street was graded in 
accordance with the ordinance. 
Keehn v. McGillicuddy, 15 Ind, A. 
580, 44 NE 554. (3) An allegation 
that the grade was lawfully fixed 
and established is sufficient. without 
setting out the evidence. lLuse v. 
Des Moines, 22 Iowa 590. 

89. Cook v. Ansonia, 66 Conn. 413, 
34 A 183. 

[a] Sufficient averment.—An aver- 
ment that in pursuance of the pow- 
ers conferred by charter the warden 
and burgesses of a borough voted to 
change the grade of a street and did 
cause the grade to be changed is a 
sufficient allegation that. the change 
in grade as made was the change 
voted to be made. Cook v, Ansonia, 
66 Conn, 413, 34 A 183. 

90. Anderson v. Bain, 120 Ind. 
254, 22 NE 323. 

* 91. Valparaiso v. Adams, 123 Ind. 
250, 24 NE 107. 

92. See Damages § 306. 

93. Ala.—Dothan v. Horseman, 197 
Ala. 499, 73°S 38. 

Conn.—Cook y. Ansonia, 66 Conn, 
413, 34 A 183. 

Ill.—Springfield v. Griffith, 21 T11. 

93 


“ Ky.—Erlanger v. Cody, 158 Ky. 
625, 631, 166 SW 202 [cit Cyc]. 

Oh.—Doppas v. Cincinnati, ete., R. 
Co.,7. 19? Ohs -Cirh "Ct. 582) '10'-Oh,’ Cir. 
Dec. 286. 4 


Wis.—Smith vy. Eau Claire, 78 Wis. 


-Petition 


Where sufficient facts to show special 
damage are alleged, it is not neces- 
Sary to aver the conclusion that 
plaintiff suffered special, damage. 
ais v. Ansonia, 66 Conn. 418, 34 A 
[b] Allegation held sufficient.— 
in action for damages to 
land by laying water pipe line un- 
der conveyance of easement to city 
held sufficient to support recovery 
of damages expressly agreed to be 
paid for injury to crops and fences. 
Abilene vy, McMahan, (Tex. Civ, A.) 
271 Sw 188. 

aunt Botsford v. Elgin, 213 Tll. A. 

95. Atlanta v. Atlas Realt E 
17 Ga. A. 426, 87 SH 698. cme 

96. Savannah v. Williamson, 22 
Ga. A. 672, 97 SE 104. 

[a] Defect not cured.—A defect 
in a petition in a suit for damages 
to lots in/ a tract from change in 
street grade in not alleging market 
value of tract before and after grad- 
ing was not supplied by amendment 
alleging market value of lands “eon- 
tiguous to the described lots, inelud- 
ing said lots” before and after grad- 
ing. Savannah _v. Williamson, 22 
Ga, A. 672, 97 SE 104. 

97. Cotes v. Davenport, 
227, 

98. Stickford v. St. Louis, 75 Mo. 
309 [aff 7 Mo. A. 217]. 

99. Island Lime Co. v. Seattle, 133 
Wash. 270, 233 P 273. 

1. Huntsville. v. Goodenrath, 13 
Ala, A. 579, 68 S 676 [certiorari den 
194 Ala. 568, 69 S 629]. 

g. Pabst Brewing Co. v. Milwau- 
kee, 148 Wis. 582; 1338 NW 1112. 

8. Coyne v. Memphis, 118 Tenn, 
651,102 SW 355. s 
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Aider by verdict. In an action against a town 
and a borough for changing the grade of a street, 
the failure of the complaint to aver that defend- 
ants did not give plaintiff notice or pay her damages, 
or to state any sum as. damages, is cured by verdict.* 

[§ 2793] (2) Plea or Answer. Under the rules 
applicable to pleading generally,® a special plea must 
set up the facts relied upon as a defense.® A: special 
defense in an action for negligence filed in connec- 
tion with a denial of all counts of the complaint 
is bad where it merely sets up facts evidentiary 
of the absence of negligence and not facts, the im- 
plied legal effect of which is to exempt defendant 
from liability for want of care.7.-The defense of 
lawful authority should be raised by answer.® 

[§ 2794] (3) Amendments.® The general rules 
governing the amendment of pleadings apply in an 
action for damages resulting from public improve- 
ments.1° Plaintiff in an action to recover damages 
for injury to property from the grading of a street 
may amend his petition and set up damages accru- 
ing after the suit was brought before trial.1+  Al- 
though a statute requires a notice of the damage, 
where a notice to a municipality is: sufficient to call 
its attention to a condition which an inspection 
would show would be likely to cause further dam- 
age, the court may properly, in the exercise of its 
discretion, permit a trial amendment to cover such 
an item of damage, occurring after the giving of 
the notice.12 Under a statute providing a defense 
to a cause of action for damages resulting from an 
improvement to the abutting owner upon the giving 
of a proper notice and upon failure of an owner 
to present a claim, such a defense may be made by 
an amended answer, the right to file which is within 
the court’s discretion.** 
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[§ 2795] (4) Issues. In an action for damages 
from public improvements, the authority of the city 
to make the improvements,!* the ownership of prop- 
erty injured,!® the time at which the injury was 
sustained,’® and the nature of the injury,’’ usually 
constitute the material issues. 

[§ 2796] j. Evidence—(1) Presumptions and Bur- 
den of Proof. It will be presumed that the mu- 
nicipal authorities have acted in accordance with 
law.1® An owner suing a city for damages result- 
ing from a public improvement must show owner- 
ship. at the time of the improvement,'® that an 
injury was done,?° and that the improvement was 
made by the proper municipal officers.24 He -has 
the burden of showing the damage and the amount 
thereof,” and the burden is on him to show that 
the market value of the abutting property has been 
decreased by the change.?? The burden of proving 
negligence in grading a street is upon plaintiff, and 
the mere fact that injury resulted after the im- 
provement was completed raises no presumption of 
negligence.2* Where an owner, having presented 
a claim for damage to his property, has accepted 
the amount allowed therefor without an express 
agreement that it should be in satisfaction of only 
a part of the cause of action, the presumption is 
that it was intended as full compensation for the 
damages claimed, and the burden is on plaintiff to 
prove that it was in fact intended by both parties 
only as a part payment of his claim.2® The fact that 
plaintiff, suing for damages caused by change of 
street grade, did not conform to a certain grade _ 
when his house was built is a matter of defense.?¢ 

[§ 2797] (2) Admissibility—(a) In General. The 
general rules of evidence?? govern in actions for 
damages arising out of public improvements.?% 


4 Holley v. Torrington, 63 Conn. 
, 28 A 613. 

5. See Pleading [31 Cyc 215]. 

6. See Alton v. Miller, 206 Ill. A. 


7. orwalk Gaslight: +e, v. Nor- 
alk, 63 Conn. 495, 2. 
bites Hill v. St. Louis, 59 Mo. 412, 
9. Amendment oF Pee ree gener- 
lly see Pleading [ ¥e ‘ 
. 10. Peterson v. Waltham, 150 


Mass. 564, 23 NE 236; St. Bernard v. | 


Gohman, 31 O. C. A. 273; Brady v- 
Wilkes-Barre, 161 Pa. 246, 28 A 1085. 
Amendment of hash Sache generally 
Pleading [31 Cye 3 ; 
rend. hee dat v. McGill, 52 SW 
Siar iy Tota 8: 
ts Farnandis v. Seattle, 95 Wash, 
587, 164 P 225, 
13. St. Bernard v. Gohman, 31 O. 
Cc 


, A, 273. 
14. Philadeiphia v. Randolph, 4 
Watts & S. (Pa.) 514, 39 AmD 102. 

15. Lafayette v, Wortman, 107 
Ind. 404, 8 NE 277; Cotes v, Daven- 
port, 9 lowa 227. 

16. Chicago v. Altgeld, 33 Ill. A. 
23; Kortz v. Lafayette, 23 Ind. 382. 

17. Pickles v. Ansonia, 76 Conn. 
278, 56 A 552; Mellor y, Philadelphia, 
160 Pa. 614, 28 A 991. 

1g. Porter v. Los Angeles, 182 Cal. 
5615, 189 P 105; Bernstein v. Mt. Ver- 
non, 109 App, Div. 899, 96 NYS 458. 

19. Kline v. McKeesport, 83 Pa. 
Super. 358. ‘ 

20. Kline v. McKeesport, supra. 

21. Kline. v. McKeesport, 83 Pa. 
Super. 358; In re Grade Borough, 71 
Pa. Super. 116. 

22. Smith v. New Decatur, 166 
Ala. 334, 51 S 984; De Mange ‘v. 
Bloomington, 155 Ill, A, 49; Ruther- 
ford v. Williamson, 70 W. Va. 402, 
714 SE 682. 

[a] Where evidence of special 
penefits immaterial—In an action 
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against a city for damages from the 
change of grade of a street, it was 
not error to refuse to permit coun- 
sel for the city, on cross-examining 
witnesses in relation to the matter 
of damages, to ask them if, in mak- 
ing their estimate, they took into ac- 
count any special benefits accruing to 
plaintiff’s property, where there was 
no evidence of such benefits shown 
being general in their nature. Ruth- 
erford vy. Williamson, 70 W. Va. 402, 
74 SE 682. 

23. Williamson vy. 
Ga..A. 784, 92 SE 291. 

24. Schroeder vy. Mechanicsburg, 
74° Pa, Super. 532. 

25. 
403, 94 P 464,96 P 144 

26. Kline v. McKeesport, 
Super. 358. 

[a] It is part of city’s case to 
offer ordinance by which it was al- 
leged grade was established, and it 
was equally city’s part to prove that 
at time ordinance was passed prop- 
erty had not been improved, that 
building was built after passage of 
ordinance, and was subject to grade 
establishment in it, and on failure 
to prove these facts by sufficient evi- 
dence, a verdict for plaintiff will be 
sustained. Kline v. McKeesport, 83 
Pa. Super. 358.* 

b] Presumption.—Where it ap- 
pears that there had been in fact a 
physical change of grade’ which left 
plaintiff’s house below the level of 
the street, and that the grade at 
which the houses had been built had 
remained the same for over thirty 
years, the presumption is that such 
grade was the established grade, or 
that there was no established grade 
and plaintiff had built at the natural 
level. Hobbs v. Shamokin Borough, 
66 Pa, Super. 22. 

27. Evidence generally see Evi- 


Savannah, 19 


83 Pa. 


Rawlins v. Jungquist, 16 Wyo. 


dence 22 C. J. p 1. 

28. Ill—Chicago v. McDonough, 
112 Ill. 85; Chicago v. Norton -Mill- 
ing; Co.,- 97 Til... A-=651\ [aff 198. JN. 
580, 63 NE 1043]; Alton v. Miller, 206 
Ri ASEELD Ds 

Iowa.—Brown v. Webster City, 115 
Iowa 511, 88 NW 1070; Morton y. 
Burlington, 106 Iowa‘50, 75 NW 662. 

Mass.—Garvey v. Revere, 187 Mass, 
545, 73 NE 664; Dana v,.. Boston, 176 
Mass. 97, 57 NE 325. 

N. C.—Hoyle vy. Hickory, 167 N, C, 
619, 88 SE 7388. 

Oh.—Youngstown v. Moore, 30 Oh. 
St..133. 

Tex.—San Antonio v. Mullaly, 11 
Tex. Civ. A. 596, 88 SW 256. 

Wash.—Swope vy. Seattle, 86 Wash. 
113; 78-.P:607. 

74 Wis. 


Wis.—Meinzer 
166, 42 NW 230. 

[a] Prior proceedings.—(1) Where 
proceedings have.been discontinued 
and the appraisement set aside, they 
will not be regarded as evidence of 
the value of the lot illegally taken. 
Lawrence v. New Orleans. Second 
Municipality, 12 Rob. (La.) 453. (2) 
In an action for removal of lateral 
support by a city, the judgment roll 
in “a prior condemnation suit by the 
municipality is properly stricken out 
in the absence of evidence that the 
judgment was res judicata of the 
question of damages involved in the 
action. Marks y. Seattle, 88 Wash. 
61, 152 P 706. 

[b] Injury to support.—(1) In an 
action for negligence causing dam- 
age to buildings evidence as to the 
common practice of supporting build- 
ings when the earth is removed from 
a place close to the foundation is 
properly admitted. Moraski vy. T. A. 
Gillespie Co., 239 Mass, 44, 181 NE 
441. (2) But in such an action evi- 
dence that .-injury would not have 


v. Racine, 
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Plaintiff is confined in his proof to the allegations 
of the complaint,?® but it seems that evidence of 
benefits which offset damages may be introduced by 
the city,.although they have not been pleaded in a 
special defense.*® Evidence of construction at an 
entirely different place is not evidence of negligent 
construction at the place complained of.*4 

To show authority. In order to show the au- 
thorization of the improvement alleged to have 
caused the damage, and as a declaration against 
interest, it is competent to receive in evidence a 
resolution of the municipality authorizing the im- 
provement,*? and for this purpose the specifications 
for the work are also admissible.?? Ordinances 
relative to the work, which were not in terms 
pleaded, and in themselves give no cause of action, 
are admissible to show that it had been done by 
authority of the city.*4 

To show control. In an action against a contrac- 
tor constructing a work of public improvement, the 
contract between him and the authorities is compe- 
tent to show that he was in control of the work.*® 

[§ 2798] (b) Change of Grade. Evidence other- 
wise competent is admissible to show the character 
of the street involved as a public highway,°® the 
prior establishment of a grade,*” and conditions 
prior to the change.*® The destruction of shade 
trees planted in a grade parking in the course of 
making the physical change incident to a new grade 
may tend to show that improvements had been made 


occurred had the building been of 
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testimony as to impairment of the 
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in view of, and conforming to, the initial grade.%? 
Evidence of a prior change of grade may be ad- 
mitted to make plain the situation, but not as a 
basis of a claim for damages.*® Ordinances estab- 
lishing a grade are not admissible as showing a 
change of grade.*4 In an action under a statute 
which provides for damages for a change in the 
grade of a street, where improvements have been 
made according to the initial grade established, evi- 
dence as to how the initial grade compared with the 
grade on other streets is immaterial.42 Evidence 
that a street railway had contracted with a bor- 
ough to change the grade of a street as agent of 
the municipality is inadmissible.‘ 

A petition of abutting property owners for the 
change of a street grade is inadmissible against one 
not a party thereto, in an action brought by him 
for damages to his property by a change of the 
grade.** Since it is no defense to an unlawful in- 
yasion of an abutting owner’s property by the city 
that it regraded the street upon the request of pe- 
titioning property owners, evidence to that effect is 
inadmissible, although the petition was signed by 
plaintiff.*® 

[§ 2799] (c) Damages. Upon the question of 
damages, the opinions of qualified witnesses as to 
difference in value of the property involved before 
and after the improvement are admissible,*® as is 
other competent evidence as to difference in value,** 


44. Americus v. Tower, 3 Ga, A. 


sound and proper construction is in- 
admissible where evidence shows 
that defendant knew of the defective 
condition of building. Mullan v. 
Belbin, 130 Md. 313, 100 A 384. 

[c]- Mortality tables to show ex- 
peoctancy of lives of plaintiffs are not 
admissible in an action against a 
city for lowering the grade in front 
of plaintiff’s property, inadmissible 
for the purpose of showing the length 
of time during which the extra bur- 
den placed on them in the use of their 
home would obtain, and the extra 
steps that plaintiffs would be obliged 
to climb for ingress to the property 
from the street. Swope v. Seattle, 36 
Wash, 113, 78 P 607. 

[ad] Statements made to the lot 
‘owner by the city engineer in ex- 
planation of the profile of the grade, 
whereby the owner was induced to 
file no claim for damages, were ad- 
missible. Youngstown v. Moore, 30 
Oh. St. 133. ; 

29. Russell v. Burlington, 30 Iowa 
262; Berglar v. University City, (Mo. 
A.) 190 SW 620; Gift v. Reading, 3 
Pa. Super. 359, 40 WklyNC_ 164; 
Kinney v. West Union, 79 W. Va. 
463, 91 SE 260. Compare Frederick 
v. Joplin, (Mo, <A.) 201 SW 1147 
(holding that, where plaintiff sued 
for damages by overflow of waters 
obstructed by railroad embankment 
and by street grading, and such 
causes were barred, but evidence was 
admitted as to a third cause arising 
by grading of another street, with- 
out objection that it presented a va- 
riance, plaintiff could recover the 
damages resulting from such third 
cause, when the petition, although 
indefinite, did not wholly exclude the 
last cause);*Powell v. Columbia, 154 
Mo, A. 329, 134 SW: 76 (holding that, 
jn an action for damages for a 
change of grade of a street, evidence 
that water stood on the street after 
the improvement, as it had done be- 
fore, did not prove special damages 
to the abutting property but merely 
tended to lessen benefits and its ad- 
mission was not erroneous, although 
special damages were not alleged). 

fa] MQlustration.—In an action for 
damages on account of the construc- 
‘tion of a sewer by a city, medical 


Sanitary condition of the property is 
inadmissible, where there is no alle- 
gation that such condition had been 
impaired. Gift v. Reading, 3 Pa. Su- 
per. 359, 40 WklyNC 164. 

30. Pickles v. Ansonia, 76 Conn. 
278, 56 A 552. 

31. Hoyle v. Hickory, 164 N. C. 
79, 80 SE 254. Compare Atlanta v. 
Williams, 15 Ga, A. 654, 84 SE 139 
(holding that, in an action against a 
city for damages from the working 
of a street, testimony that the street 
had long been a permanent well-de- 
fined thoroughfare was properly ad- 
mitted over objection that the con- 
ditions of another portion of a street 
was not material). 


32. Payson v. Milan, 144 Ill. A. 
04. 

33. Payson vy. Milan, supra. 

34. Berglar v. University City, 


(Mo. A.) 190 SW 620. 


35. Moraski v. T. A, Gillespie Co., 
239 Mass. 44, 131 NE 441. 
36. Atlanta v., Williams, 15 Ga, A. 


654, 84 SE 139. 

[a] For example, that the street 
had long been a well-defined thor- 
oughfare is admissible on the issue 
whether it was a public highway at 
a place adjacent to the property in- 
jured. Atlanta v.. Williams, 15 Ga. 
A. 654, 84 SE 139, 

37. Gross Coal Co. y. Milwaukee, 
148 Wis. 72, 134 NW 139. 

[a] Previous paving done under 
the supervision of the board of pub- 
lie works is competent to show that 
the street had formerly been con- 
structed and paved to the established 
grade. Gross Coal Co. v. Milwaukee, 
148 Wis. 72, 184 NW 139. 

38. Grant Park v. Trah, 115 Ill, A. 
291 [aff 218 Ill. 516, 75 NE 1040]. 

fa] A photograph is competent. 
Grant Park v. Trah, 115 Ill. A; 291 
[aff 218 Ill. 516, 75 NE 1040]. 

39. Richardson v. Sioux City, 136 
Iowa 436, 113 NW 928. 

40. Fornof v. Wilkinsburg, 238 
Pa, 614, 86 A 494. 

41. Berglar v.' University. City, 
(Mo. A.) 190 SW 620. 

42. Richardson v. Sioux City, 136 
Iowa 436, 113 NW 928. 

43. Martin v. Baden Borough, 233 
Pa. 452, 82 A 686. 


159, 59 SH 434. ‘ 

45. Blomskog v. Seattle, 107. 
Wash, 471, 182 P 571. 

46. Eutaw v. Botnick, 150 Ala. 
429, 43 S 739; Americus v. Tower, 3 
Ga. A. 159, 59 SE 434; Wooley v. Fall 
River, 220 Mass. 584, 108 NE 3867; 
Peabody v. New York, etec., R. Co., 187- 
Mass. 489, 73 NE 649; Barnes v. Graf- 
ton, 61 W. Va. 408, 56 SE 608. 

[a] Credibility. — Annual reports 
made by a corporation to the state 
and letters to the local assessors 
signed by a witness as an officer of 
the corporation are admissible to 
affect the credibility of such witness 
testifying to a value of the property 
materially in excess of the value 
shown in the statements, and tax re- 
turns, although not signed by the 
witness but rendered with his knowl- 
edge and his consent. are admissible 
for such purpose. Union Glass Co. v. 
eae ki 228 Mass. 202, 117 NH 

47. Atlanta v. Williams, 15 Ga. A. 
654, 84 SE 139; Americus v. Tower, 
3 Ga, A. 159, 59 SEH ,434; Wooley v. 
Fall River, 220 Mass. 584, 108 NE 
367; Philadelphia, etc., Coal, ete., Co. 
v. Boston, 211 Mass, 526, 98 NE 1067. 

[a]. “Usually the owner is as- 
sumed to have a knowledge of his 
property adequate to form an intelli- 
gent estimate of its value.’’ Wooley 
v. Fall River, 220 Mass. 584, 589, 108 
NE 367. 

[b] Evidence inadmissible.—In an 
action for damages. to property 
caused by grading an abutting side- 
walk, although the jury are entitled 
to know the condition of the ground, 
so as to determine whether the grad- 
ing interfered with the ingress and 
egress, questions as to the character 
of the sidewalk before and after the 
work was done, directing attention 
to the improvement, are improper. 
Hutaw v. Botnick, 150 Ala. 429, 43 $ 
7389. 

{c] Price.—Proof may be admit- 
ted of the difference in price at 
which property was purchased 
shortly before the improvement was 


made and at which it was sold 
shortly after. Peabody v. New York, 
ae R. Co,, 187 Mass, 489, 73 NE 
649. 
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as, for example, as to the cost of repairs,*® the cost 
of raising the abutting owner’s house,*® or of fill- 
ing and raising the grade of his land,®° or of moving 
.a house back into place and repairing it so as to 
restore it to the same condition as it was in prior 
to a slide,** or of putting the property in the same 
condition with respect to the new grade as it was 
with the old one,°? or as to the building of a re- 
Where plaintiff has made a claim 
to extravagant damages based upon the cost of 
filling up the land to the grade of the street, it is 
proper to permit the municipality to show that the 
fillmg up would be a useless expenditure of money.** 
Evidence of the difference in the rental value of 
the property before and after the change of grade 
is admissible on this issue,°> but evidence as to 
whether plaintiff’s income from the property dam- 
aged by change of street grade was reduced while 
the change was being accomplished is immaterial,®® 
although it has been held that evidence of the effect 
on business, while the improvements were being 
made, and their effect after their completion is com- 
petent as showing the value of abutting property 


taining wall.5* 


[ad] Other property.—(1) In a suit 
against a municipality for damages 
resulting to abutting property from 
raising the grade of the street in 
front of the property, testimony as 
to the value of other abutting lots 
before and since the change in the 
grade of the street is admissible. 
Americus v. Tower, 3 Ga. A. 159, 59 
SE 434. But see Brown v. Scranton, 
231 Pa. 593, 80 A 11138 (holding that 
it is not competent to prove on 
direct .examination the values— of 
other properties in the immediate 
neighborhood for the purpose of in- 
structing the jury as to the market 
values of properties belonging to 
abutting owners, although matters 
of this kind can be brought out on 
cross-examination for the purpose of 
affecting the credibility of wit- 
nesses).. (2) In an action for dam- 
ages to property by the closing of a 
street, proof of the decrease in rental 
value of neighboring property is not 
admissible. Chicago v. Baker, 86 
Fed. 753, 30 CCA 364, (3) Evidence 
that another property owner on the 
street had not put his property on 
the market after improvement of the 
street is admissible to illustrate 
whether plaintiff's property was 1n- 
jured or enhanced in value. Atlanta 
v. Williams, 15 Ga. A. 654, 84 SE 139. 
(4) But testimony that a similar 
claim for damages to other abutting 
property had been settled would not 
be relevant. Americus v. Tower, Su- 


ra. K 4 
® fe] Injury to business uses.—Evi- 
dence of shipments of coal made 
over a nearby railroad before and 
after a change of grade is admissi- 
ble to show whether the market 
value of the premises occupied by 
the petitioner, considered with refer- 
ence to the usefulness for the busi- 
ness for which it was adapted, was 
affected by the change of grade. 
Philadelphia, ete., Coal, etc., Co. v. 
Boston, 211 Mass. 526, 98 NE 1067. 

48. Bruno v. Chicago, 214 Ill. A. 


498. 
49. Wooley v. Fall River, 220 
Mass. 584, 108 NE 367. Compare 


Smith v. Butte, 40 Mont. 445, 107 P 
409 (holding that the objection to a 
question, asked by plaintiff in an 
action for damages for the raising 
six feet of the grade in front of his 
lot and house, as to the reasonable 
charge for raising the house six feet 
not having been based on the ground 
that it did not comprehend the 
proper measure of damages recover- 
able on account of detriment to the 
building is not available on appeal). 
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is irrelevant.®° 


of grade.*t 


50. Wooley v. Fall River, 220 
Mass. 584, 108 NE 367; Ketchum v. 
Monett, (Mo, A.) 192 SW 470; Robin- 
son v. Springfield, (Mo: A.) 191 SW 
1094. Compare Kindred vy. Philadel- 
phia, 239 Pa. 329, 86 A 873 (holding 
that in proceedings to recover dam- 
ages to abutting property from the 
change of a street grade, plaintiff 
must introduce some evidence of de- 
preciation in the value of the prop- 
erty before he is entitled to prove 
the number of yards of fill that will 
be required to bring his land up to 
the newly-established grade); Mc- 
Combs y. Pittsburg, 194 Pa. 348, 45 
A 60 (holding that, where a street 
is opened along a cut through plain- 
tiff’'s land, which is very irregular, 
at points much higher than adjacent 
streets, and others so low as to be 
marshy at a grade in some places 
many feet above and at others many 
feet below the land, evidence of how 
much grading it would take to bring 
the property into conformity with 
the street is not admissible on the 
question of damages from opening 
the street), 

51. Allbin v. Seattle, 125 Wash. 
437, 216 P 879. 

52. Richardson v. Sioux City, 136 
Iowa 436, 118 NW 928; Seattle Mat- 
tress, etc., Co. v, Seattle,' 134 Wash. 
476, 236 P 84. 

[a] The testimony of experts as 
to the cost of reconstructing build- 
ings to new grade is admissible as 
tending to establish an element of 
damages in an action for damages 
from a change of grade. Seattle 
Mattress, etc., Co, v. Seattle, 134 
Wash, 476, 236 P 84. 

53. Eutaw v. Botnick, 150 Ala. 
429, 43 S 739; Hilt v. Oakmont Bor- 
ough, 47. Pa. Super. 261. 

[a] Evidence inadmissible.—In an 
action for damages to property 
caused by grading an abutting side- 
walk, the question, ‘You would like, 
also, to get the contract to build the 
retaining wall which you have been 
testifying about?’ is improper. BHu- 
taw ag Botnick, 150 Ala, 429, 436, 43 
S 739. 

{b] Nature of wall.—lIf the evi- 
dence in proceedings to ascertain 
damages from a change of street 
grade does not fix a particular height 
for a retaining wall.as necessary, the 
fact that one witness testifies that 
he thought a wall three feet above 
the surface of the ground would be 
sufficient does not prevent plaintiff 
from showing the cost of a wall four 
feet above the ground. Hill v. Oak- 
mont Borough, 47 Pa. Super. 261. 
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for business purposes.57 

In an action for damages to a leasehold by change 
of grade of a street, proof of the cost of plaintiff’s 
fixtures is incompetent.°* Although the lease, under 
which a tenant, suing for damages, entered, is void 
as a lease for term of years, and creates only a 
tenancy at will, it is admissible, although its pro- 
bative value may not be great.>9 

Enhancement of value. 
that the property was enhanced in value by the 
improvement, the owner’s evidence that he had paid 
a certain amount of the cost of paving the street 
But where the city introduces evi- 
dence that the changes made, ineluding the peti- 
tioner’s own improvements, had inereased by a given 
sum. the value of the premises, it is‘:competent for 
the petitioner to show how much he has expended 
in improvements upon the premises since the change 
Where one of the facts relied on to 
demonstrate an enhanced value of the property is 
the increased travel on the street by the property 
since the improvement, the testimony should be so 
restricted as to time as to afford a reasonable infer- 


Where the city claims 


Compare Richardson v. Sioux City, 
186 Iowa 436, 113 NW 928 (holding 
that in an action under a statute 
which provides for damages. for 
changing the grade of a street where 
improvements have been made ac- 
cording to the initial grade estab- 
lished, evidence as to the cost of a 
good, strong retaining wall, seven 
feet high, in the respective street 
sides of plaintiff’s property, is inad- 
missible, in the absence of proper 
proof as to the character or extent 
of a wall made necessary by lower- 
ing the grade). 

54, Barnett v. Yeadon Borough, 
37 Pa. Super. 97. 

55. Atlanta v. Atlas Realty Co., 
17 Ga. A. 426, 87 SE 698; Robinson v. 
Springfield, (Mo. A.) 191 SW 1094; 
Frick v. Philadelphia, 60 Pa. Super. 
283. Compare Joliet v. Adler, 71-IHil. 
A. 456 (holding that, where in a suit 
to recover damages to property, 
caused by an excavation and change 
of grade in a street, a witness was 
asked whether the matters com- 
plained of had any effect upon the 
rental value of the property, and 
answered that it “wouldn’t be so de- 
sirable to live in,” the question and 
answer could have done no harm, 
although the rental value is not an 
element in the estimation of dam- 
Hees, ee class of cases). 

anta v. Atlas Realty Co., 
17 Ga, A. 426, 87 SE 698. 4 
pee : pa houes oe Buffalo Grade 

ossing Comrs., 17 App. Div. 

NYS 844, : id ce 

58. Campbell y. Philadelphia, 230 
vg Sens A 718, 

is ayes v. Atlanta, 1 Ga. A. 25, 
30, 57 SE 1087, X ‘ 

“Ordinarily the recovery for the 
taking or damaging of a leasehold es- 
tate is measured in accordance with 
its market value. - It has been 
held, however, from ancient times 
that a tenancy at will is not trans- 
ferable or assignable, and from its 
inherent qualities it seems obviously 
incapable of being the subject- 
matter of 4 sale, hence it has not, 
in the strict sense, a market value. 
Consequently the damages to. it 
must be determined in the same man- 
ner as the damages to other things 
which have no market value must be 
ascertained, that is to say, by an im- 
partial jury, in the light of all the 
proved facts and _ circumstances.” 
Hayes v. Atlanta, supra. 

60. Burns vy. Rome, 144 Ga. 480, 
87 SE 414, 

Pia Barker v. Taunton, 119 Mass. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ence that the increase of travel is due to the publie 
improvement, and not to other causes, such as the 
growth of the city, the shifting of business or popu- 
lation centers, and the like.®? 

Witnesses must state the facts upon which they 
base their estimate of damages.** 

[§ 2800] (3) Weight and Sufficiency. The general 
rules as to the weight and sufficiency of the evi- 
dence®* apply in actions for injury to property re- 
sulting from public improvements.®* A verdict upon 
conflicting evidence will not be disturbed.®* If no 
evidence of injury to property has been produced, 
a judgment for damages will be set aside.*7 

[§ 2801] k. Questions for Jury. Whether an in- 
jury complained of comes within the provisions of 
a statute allowing damages is a mixed question of 
law and fact to be determined usually by the jury 
under proper instructions,®® and it is for the jury 
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to determine the extent of the injury sustained and 
to estimate damages for the same.*® So where the 
jury have all the facts before them they are not 
bound to accept the estimate of witnesses as to the 
amount of damages.’° Upon conflicting evidence, 
it is for the jury to determine whether there has 
been negligence in the construction of the improve- 
ment,’? whether plaintiff has been guilty of con- 
tributory negligence,’? or whether a lessee has sur- 
rendered a portion of the premises.7* Where a dif- 
ference in value of petitioner’s property before and 
after a change of grade is not established, a non- 
suit is properly entered.7* Where the evidence fails 
to show what portion of the damage resulted from 
the city’s negligence and what portion was neces- 
sarily incident to the doing of the work free from 
negligence, the court may properly take the case 


62. Atlanta v, Nelson, 142 Ga. 


82 SE. 899. 
Seat Aihettson we Philsadiyeiny: 485 
Pa. 223, 39 A 887. 

[a] General depression in trade 
as a cause for a diminution in value 
may be brought out on cross-exami- 
nation. East St. Louis v. Wiggins 
Ferry Co., 11 Ill. A. 254. 

64. Weight and sufiiciency of evi- 
dence generally see Evidence §§ 1730- 
1806. : 

65. ee Seed v. Burlington, 

2 Iowa 26, 33 N Z 

i Mo.—Sheehy y. Kansas City Cable 
R. Co., 94 Mo. 574, 7 SW 579, 4 AmSR 
396: Kent v. St. Joseph, 72 Mo. A. 42. 

Mont.—Drew v. Butte, 44 Mont. 
124, 119 P 279. 

Nebr.—Svanson v. Omaha, 38 Nebr. 
550, 57 NW 289. ; 
a ad? movedo vy. Meinert, 15 Oh. Cir. 

: N.S. 545. 

Saga arisanich v. Milwaukee, 118 
Wis. 254, 95 NW 126. 

[a] Inferences from evidence.— 
The jury may from the facts and 
surrounding circumstances, without 
definite evidence, infer special bene- 
fits to set off damages. Kent v. St. 
Joseph, 72 Mo, A, 42. 

[b] Evidence held sufficient.— (1) 
To show statutory claim for dam- 
ages. Toledo v. Meinert, 15 Oh. Cir, 
Ct. N. S. 545. (2) To show plain- 
tiff’s title. Drew v, Butte, 44 Mont. 
124, 119 P 279. (3) To show that 
plaintiff’s decedent was age and 

roprietor of the premises. asse 
a New York, 167 App. Div. 831, 153 
NYS 410. (4) To show that change 
of grade under railroad bridge was 
under supervision of city. Bern- 
hard v. Rochester, 127 App. Div. 875, 
112 NYS 229. (5) To show that 
penefit excluded damage. Smith v. 
New Decatur, 166 Ala. 334, 51S 984. 
(6) To show decrease in traffic past 
premises. C. Hacker Co. vy. Joliet, 
196 Ill, A. 415. (7) To show sub- 
stantial raising of street. Sher- 
purne v. Sanford, 113 Me, 66, 92 A 
997. (8) To show that a change of 
grade of a street, if any, was not 
the cause of flow of water on plain- 
tiff’'s premises. Sherburne v. San- 
ford, supra. (9) To show that the 
city was responsible for part of the 
unnecessary delay in prosecuting the 
obstructing work. . Cassel v. New 
York, 167 App. Div. 831, 
410. (10) To show that part of. the 
delay for which recovery was had 
was due to the failure of contractors 
to perform sewer work with due dili- 
gence. Cassel _v. New York, supra. 
(11) To show in an action for. dam- 
ages resulting from a change in the 
grade of a certain street that a cer- 
tain highway was a village street 
graded with the surface of the land 
by user at the time the village was 
merged into Greater New York. 
Triest v. New York, 126 App. Div. 
934, 110 NYS 1148. (12) To show 
defendant’s negligence in an action 


for damages to real estate on ac- 
count of defendant’s negligence in 
improving a street and removing 
lateral support. Clark vy. Olympia, 
117 Wash. 506, 201 P 755. (13) To 
sustain the award in a proceeding to 
assess damages caused by a change 
of street grades. Peo. v. Stillings, 
138. App. Div. 168, 123 NYS 349. (14) 
To sustain judgment for plaintiff in 
an action for injuries from flooding 
in raising grade. Bruggeman  v. 
York City, 63 Pa. Super. 542. (15) 
To support a finding for defendant. 
Keithley v. Peoria, 193 Ill. A. 167. 

{c] Zvidence held~- insufficient.— 
(1) To show damage from the con- 
struction of a street below the estab- 
lished grade. Dunn v.. Cherokee, 
(Iowa) 190 NW 149. (2) To show 
benefits conferred, by change of 
grade equaled or exceeded cost of 
restoring property. Olson vy. Lea, 107 
Minn. 127, 119 NW 794. (3) To show 
that a prior grade had been estab- 
lished. Labadie v. Ford, 185 Mich. 
402, 151 NW 1046. (4) A recital of 
an ordinance that the grade has been 
made as previously established will 
not control the evidence to the con- 
trary. Kiethley v. Peoria,193 111. A. 167, 

66. East Rome y. Lloyd, 124 Ga. 
852, 53 SE 103; Denise v. Omaha, 49 
Nebr. 750, 69 NW 119. 

67. Texarkana v. Talbot, 7 Tex. 
Civ. A. 202, 26 SW 451. 

68. Ala.—Montgomery v. Towns- 
end, 84 Ala. 478, 4 S 780; Montgom- 
ery v. Townsend, 80 Ala. 489, 2 S 
155, 60 AmR 112. 

Iowa.—Conklin v. Keokuk, 73 Iowa 
343, 35 NW 444. 


Mass.—Webster v. Melrose, 168 
Mass. 5, 46 NE 393. 

Mo.—Alton v. Columbia, 145 Mo. 
A, 182, 129 SW 980. 

Pa.—Fornof v. Wilkinsburg, 238 
Pa. 614, 86 A 494. 

[a] Nature of improvements.— 
The question of whether improve- 
ments have been made “according 


to the established grade” is one of 

fact for the jury. Conklin v. Keo- 

kuk, 73 Towa 3438, 35 NW 444. 
McDaniel, 


69. Ga.—Columbus  v. 
117 Ga. 823; 45 SE 59; Castleberry, v. 
Atlanta, 74 Ga. 164. : 
Tlic: -_Hacker Co. vy. Joliet; 196 
Til. A. 415. , 
Towa.—Landis Vv. Marion, 178 
Towa 1396. 161 NW 26; Morton y. 


Burlington, 106 Iowa 50, 75 NW 662. 

Ky.—Frankfort v. Howard, 74 SW 
708, 25 Kyl 111. ‘ 

Mass.—Philadelphia, etc., Coal, 
etc., Co. v. Boston, 211 Mass. 526, 98 
NE 1067. 

Mo.—Bray v. Land Constr. Co., 203 
Mo. A. 642, 221 SW 818; Maxwell v. 
Springfield, (A.) 199 SW 600; Melvin 
v. Mound City, 185 Mo. A. 522, 172 
SW 482; Drake v. Bosworth, 140 Mo. 
A. 37, 124 SW 570. 

Wash.—Willett v. Seattle, 96 Wash. 
632, 165 P 876. 4 

Wis.—Miller. Brewing Co. v. Mil- 


waukee, 155 Wis. 81, 143 NW 1066. 
[a] General testimony sufficient, 
—In an action by an abutting land- 
owner for damages to land occa- 
sioned by the depositing of dirt 
thereon to form a support for the top 
of a grade the full width of a street, 
testimony of plaintiff that she was 
damaged to the extent of six hundred 
dollars was sufficient to support a 
verdict for two hundred dollars, no 
objection of any kind being offered 
by defendant city that her testimony 
was too general, general testimony 
being sufficient to take the case to 
the jury. Bray v. Land Constr. Co., 
203 Mo. A. 642, 221 SW 818. 
_ (hb) It is for court sitting as jury 
in an action for damages by overflow 
of waters covering period of years, 
all but one of several causes of ac- 
tion pleaded being barred, to sepa=+ 
rate the damages to best of its 
ability. Frederick v. Joplin, (Mo. A.) 
201 SW 1147. 


Sirbes Princeton v, Gieske, 93 Ind. 
71. District of Columbia v. Atchi- 


son, 31 App. (D. C.) 250; Moraski v. 
T. A. Gillespie Co., 239 Mass, 44, 1381 
NE 441; Hoyle v. Hickory, 164 N. Cc. 
79, 80 SE 254. 
_{a] Question held for jury.—Tes- 
timony, tending to show that the 
work done by defendants caused a 
diversion of the waters of the lake 
and to overflow to the special injury 
of plaintiffs, is some evidence of 
negligence sufficient to warrant sub- 
mission. to the jury. Naylor v. 
Knapp, 92 N. J. Lb. 258, 104 A 131; 
Doran v. Asbury Park, 91 N. J. L. 
651, 104 A 1380, ' 
[b]. Evidence held not to require 
submission.—That the height of an 
embankment made in a street by 
changing of the grade inconvenienced 
an abutting owner and injured his 
property is not evidence of negligent 
construction, so as to authorize the 
submission of the question of negli- 
gent construction to the jury. Hoyle 
babe Sie 164 NC. 3719) 80S 


[ce] Rule applied.—EMvidence that 
after the change of grade a street was 
left in such a condition that dirt was 
washed on the premises of owners is 
evidence of unskillfullness in mak- 
ing the improvement, and an instruc- 
tion that there was no legally suffi- 
cient evidence of unskillfullness is in 
conflict with a general charge sub- 
mitting the question of negligence to 
the jury and erroneous. District of 


Columbia vy. Atchison, 31 App. (D. 
C.y 250. 

72. Wendt v. Akron, 161 Iowa 338, 
142 NW 1024. 

73. Philadelphia, ete., Coal, ete., 
Co. v. Boston, 211 Mass. 526, 98 NE 
1067. 

74. Williamson v. Savannah, 19 


Ga. A. 784, 92 SE 291; Campbell v. 
Philadelphia, 230 Pa. 516, 79 A 
718. , 
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from the jury and decide for defendant at the close 
of plaintiff’s evidence.*> Where plaintiff is in pos- 
session of real estate devised to her under a will 
whereof she is the sole executrix, the assent of the 
executrix to this devise is presumed and the question 
as to plaintiff’s title to the property alleged to have 
been damaged, therefore, not being issuable, it is 
error prejudicial to plaintiff to submit such issue 
to the jury.*® 

[§ 2802] 1. Instructions.” Instructions should be 
given as to the proper measure of damages,‘* as to 
the special items which may be considered,’® and as 
to the applicability of special benefits as a set-off ;°° 
but immaterial matters need not be submitted.** If 
the jury have viewed the premises, it is proper to 
instruct that the testimony may be considered in the 
light of knowledge gained by their inspection.*? 
Although there is error in the rejection of an in- 
struction on a particular phase of damage, such 
error is immaterial where by the pleadings plaintiff 
is limited to damages exclusive of those covered 
by the requested instruction.*? 

[§ 2803] m. Judgment and Enforcement.** The 
amount of the judgment cannot exceed that claimed 
in the petition,®* and is limited to items claimed in 
a bill of particulars.®°® Where the contractors are 
joined with the city in an action for the wrongful 


81 Wash. Mass.—Dana vy. 


75. Hieber v. Spokane, s 
589, 142 P 1171. 97, 57 NE 325. : 

76. Morgan v. LaGrange, 31 Ga. Boe Witler v. St. Louis, 281 Mo. 
A. 686, 121 SE 703. 457, 220 SW 875; 

77. ‘Instructions generally see} City, 128 Mo. 23, 30 SW 314. 
Trial [38 Cyc 1594]. N. Y.—Beebe vy. 

7g. Ga.—Atlanta v. Nelson, 142 | Co., 164 App. Div. 


Ga. 324,.92 SE 899. 151 NYS 439. 


Towa.—Stewart v. Council Bluffs, 
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making of an improvement, it has been held that the 
judgment may be against either the city or the con- 
tractors in accordance with the proof of responsi- 
bility for the injury.*” In an action for damages 
caused by changing the grade of two streets, on a 
finding that one of the streets was not a public high- 
way, it is proper to segregate the damages and allow 
recovery on account of the other street.*® 

Judgment against nonexistent corporation. 
Where a municipality incorporated under an act 
which is subsequently declared unconstitutional has 
taken property for public use, a Judgment for dam- 
ages is a nullity.®® 

[§ 2804] n. Costs. No judgment for costs can 
be rendered where a claim for damages has not been 
filed in accordance with a statute applicable to 
claims generally.°? 

[§ 2805] 18. Indemnity against Damages.®! 
Where damages are not ascertained before vaca- 
tion of streets, in the manner required by law, the 
city may demand indemnity therefor before vaca- 
tion.°? One required to make a deposit in a city 
treasury to pay claims for damages for a vacation 
of a street is entitled to recover such deposit after 
the time allowed by the statute of limitations for 
filing such claims has expired.®* 


to the change of grade was properly 
refused, where a two-foot space in- 
tervened between the abutting prop- 
erty and the viaduct, so that raising 
the surface of the property would be 
valueless. Witler v. St. Louis, 281 
Mo. 457, 220 SW 875. 
80. Ga.—Ficken y. 114 


Boston, 176 Mass. 


Smith v. Kansas 


Schenectady R. 
774, 149 NYS 8386, 
Atlanta, 


84 Iowa 61, 50 NW 219. 


Ky.—wWaller. v. Morganfield, 178 
Ky. 15, 198 SW 559, 180 Ky. 56, qt 


sw 459; Louisville v. Koshewa, 
Ky. 359, 170 SW_964. 
Mass.—Union Glass Co. v. Somer- 
ville, 228 Mass. 202, 117 NE 184. — 
Mo.—Markowitz v. Kansas City, 
425 Mo. 485, 28 SW 642, 46 AmSR 
498; Medley v. Jackson, (A.) 200 SW 
676. ; 
Pa.—Iron City Auto. Co. v. Pitts- 
burgh, 253 Pa. 478, 98 A 679, LRA 


1917C 420. 


Wash.—Casassa ai Seattle, 75 
Wash. 367, 134 P 1 ‘ 
{a] Instructions sustained.—At- 


v. Nelson, 142 Ga. 324, 82 SE 
soo. Manley vy. Jackson, (Mo. A.) 200 
SW 676; Fornof y. Wilkinsburg, 238 
Pa. 614, 86 A 494; Hamm v. Seattle, 
440 Wash. 427, 249 P 778. 

{[b] Instructions held bad.—Wal- 
Jer v. Morganfield, 178 Ky. 75, 198 
Sw 559, 180 Ky. 56, 201 SW 459; 
Louisville v. Koshewa, 161 Ky. 359, 
170 SW 964; St. Bernard v. Goh- 
man, 31 O. C. A. 273; Iron City Auto 
Co, v. Pittsburgh, 253 Pa. 478, 98 A 
679, LRAI1917C 420; Casassa v. Se- 
attle, 75 Wash. 367, 134 P 1080; God- 
bey v. Bluefield, 61 W. Va. 604, 57 
SE 45. F 

[c] Necessity of instruction.— 
Even though tax returns of a Ccor- 
poration are admissible and while 
they are required by statute to be 
submitted for the information of the 
commissioner in ascertaining the 
market value of the capital stock for 
the purpose of assessing a franchise 
tax, a jury should be instructed to 
disregard items showing the market 
value of petitioners’ shares. Union 
Glass Co. v. Somerville, 228 Mass. 
202, 117 NE 184. 

79. Ga,—Atlanta v. 142 
Ga. 324, 82 SH 899. 

Jll.—Springfield v. Griffith, 46 Ill. 
A. 246. 

Towa.—Conklin v. Keokuk, 73 Iowa 
343, 35 NW 444. 


Nelson, 


, 


Wis.—Bagnall v. Milwaukee, 156] Ga. 970, 41 SE 58. 
Wis. 642, 146 NW 791. Ill.— Elgin v. McCallum, 23 Ill. A. 
[a] Curing error. — A charge|186 


which directs the jury in estimating 
the damage caused to property. by 
lowering the grade of a street to 
consider with other evidence the cost 
of adjusting the premises to the new 
grade is not error, where the meas- 
ure of damages is fixed by other in- 
structions as the difference between 
the market value before and after 
the change. Smith v. Kansas City, 128 
Mo. 23, 30 SW 314. 

[b] Diversion of traffic.—In an 
action to recover for injuries caused 
by the erection of a viaduct, where 
the court properly submitted ques- 
tions as to the value of the property 
before and after the construction of 
the viaduct, it was proper to refuse 
to instruct that the jury should 
eliminate from their consideration 
the determination in value brought 
about by a diversion of traffic on ac- 
count of the viaduct, Bagnall vy. 
Milwaukee, 156 Wis. 642, 146 NW 
oes 

[ce] Injury to access.—In an ac- 
tion by an abutting property owner 
for damages due to the construction 
of a viaduct in the street in front of 
his property, shutting off access 
thereto, an instruction requiring the 
jury to find whether, after the via- 
duct was complete, access to plain- 
tiff’'s property was cut off from two 
hamed streets, is not open to the ob- 
jection that the destruction of ac- 
cess to one of such streets might be 
considered as an element of damage, 
the instruction not dealing with dam- 
ages, nor authorizing an assessment 
of damages on account of such ob- 
struction. Witler v. St. Louis, 281 
Mo. 457, 220 SW 875. 

[ad] Cost of raising immaterial.— 
In an abutting owner’s action against 
a city for damages due to the con- 
struction of a viaduct in a street, an 
instruction that the jury might con- 
sider the cost of raising the surface 
of the abutting property to conform 


Iowa.—Meardon y. Iowa City, 148 
Iowa 12, 126 NW 939. 

Mo.—Witler v. St. Louis, 281 Mo. 
457, 220 SW 875; Powell v. Columbia, 
154 Mo. A. 239, 1834 SW 76, 

Nebr.—Omaha vy. Schaller, 26 Nebr. 
522, 42 NW 721. 

N. Y.—Fuller vy. Mt. Vernon; 171 
N. Y. 247, 68 NE 964. 

Pa.—Barnett vy. Yeadon Borough, 
37 Pa, Super. 97, 


Wis.—Bagnall_v. Milwaukee, 156 
Wis. 642, 148 NW’ 791. 
81. Waldron v. Kansas City, 69 


Mo. A. 50 (in an action for change of 
grade failure-to require the jury to 
find that the natural grade of the 
street was materially changed was 
immaterial, where it was concedea 
that there had been a cut ‘ten feet in 
depth). 

82. Thompson y. Keokuk, 61 Iowa 
187, 16 NW 82; Topeka v. Martineau, 
42 Kan, 387, 22 P 419, 5 LRA 775. 

83. Mullan vy. Belbin, 130 Mad. 313; 
100 A 884, 


84. In actions against cit ener- 
ally see infra XXII. Fy ; 
85. McCarthy v. St. Paul, 22 
Minn, 527, 
cat Bruno v. Chicago, 214 Tll. A. 
87. Jeffersonville y, Myers, 2 Ind. 


"ie ep 28 NE 999. 

8. Rawlins v. Murphy, 19 Wyo. 
238,°115 P 436, ‘ baa 
89. Colton v. Rossi, 9 Cal. 595. 
90. Beard v. Kansas City, 96 Kan, 

102, 150 P 540. 


91. aon to sue on contract see 
supra § 2709. 
92. R. A. Wells Lumber Co. vy 


Chicago, 294 Ill. 574, 128 NE 592: 
Lockwood, ete., Co. v. Chicago, 279 
ef 117 NE 81 [rev 203 Ill. A. 

93. R. A. Wells Lumber Co; y. 
Chicago, 294 Ill. 574, 128 NE 592: 
John M, Smyth Co. v. Chicago, 294 
Til. 136, 128 NE 3851. 


— Se ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ Taxes*—1., Definitions. Special assessments are spe- 
eial charges imposed by law on land to defray the 
expenses in whole or in part of a local improvement 


§§ 2806-2807] 


[§ 2806] F. Assessments for Benefits and Special 


made by a municipality, on the 


owner of the property has received special benefits 


from the improvement in excess 
accruing to the general public.% 


Special taxes. The imposition of special taxes is 
an exercise of the general taxing power made appli- 
cable in like proportion to all property within a 

given district.°° Special taxation, 
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theory that the 


of the benefits | imposed.%7 


[§ 2807] 2. Nature. 
that special assessments or special taxes to pay for 
local improvements are not taxes in the ordinary 
sense of the term.°® 
meaning of the term as generally understood in con- 


it has been said, 


differs from the assessment of special benefits only 


Been Cal.—Peo. v. Austin, 47 Cal. 
Dies 

Conn.—New London vy. Miller, 60 
Conn. 112, 22 A 499. 

Iil.—Loeffler v. Chicago, 246 Ill. 43, 
92 NE 586, 20 AnnCas 335; Bass v. 
South Park Comrs., 171 Ill. 370, 49 
NE 549; West Chicago Park Comrs. 
v. Farber, 171 Ill... 146, 49 NE 427; 
Wilson v. Chicago Sanitary Dist., 133 
Til, 4438,.27 NE 203. 

Ind.—Palmer v. Stumph, 29 Ind. 
329; Brownell Impr. Co. v. Nixon, 48 
Ind. A. 195, 92. NE 6938, 95 NE 585. 

Mich.—Detroit v. Weil, 180 Mich. 
593, 147 NW 550. 

Me v. Brockman, 58 Mo. 
A. 307. 

Nebr.—Ittner v. Robinson, 35 Nebr. 
133, 52 NW 846. 

N. Y.—Sharp v. Speir, 4 Hill 76. 

Oh.—Hill vy. Higdon, 5 Oh. St. 243, 
67 AmD 289, 

Tenn.—Arnold v. Knoxville, 115 
Tenn. 195, 90 SW 469, 3 LRANS 837, 
3d AnnCas 881. : 

Wis.—Hale v. Kenosha, 29 Wis. 599. 

[a] Other definitions.—(1) As- 
sessments that are levied on par- 
ticular property specially benefited, 
as equivalent for benefit conferred. 
Guaranty Bank, etc., Co. v. Ward 
Lumber Co., 161 La. 803, 109 S 496. 
(2) Burdens “imposed by law upon 
real property for a public improve- 
ment, the extent of the burden being 
determined by the special benefits 
which inure to the assessed prop- 
erty by reason of the improvement.” 
Union Trust Co. v. Pagenstecher, 
22r Moro: 124, 2128) 119 “SW 1108; 
(3) “Charges impressed upon indi- 
vidual property because of the fact 
that the property upon which the 
burden is imposed receives a special 
benefit which is different from the 
general one which the owner enjoys 
in common with other citizens as 
such.” Santa Clara Valley Land Co. v. 
Meehan, 62 Cal. A. 531, 534, 217 P 787. 
(4) “Contributions which property 
owners are required to pay, not as 
general burdens for the support of 
the government, but as an equivalent 
or compensation for the enhanced 
value which the property has ac- 
quired from the improvement.” 'Dinn 
v. Union Free School Bd. of Educa- 
tion, 121 Misc. 633, 634, 202 NYS 62. 
(5) “Hnforced proportional contribu- 
tions .. . [to pay the cost of a local 
improvement] levied only occasion- 
ally as required .‘... upon a limited 
class of persons who are interested in 
local improvement, and who are as- 
sumed to be benefited by the im- 
provement to the extent of the as- 
sessment.” Alley v. Muskogee, 53 
Okl. 230, 232, 156 PB 315. 

[b] As distinguished from other 
kinds of taxation, assessments are 
“those special and local impositions 
on property in the immediate vicinity 
of a municipal improvement, laid for 
the purpose of paying for the same 
and with reference to the special 
benefit which the property derives 
from it.” Madsen v. Bonneville Irr. 
Dist. 65). Utah eo tl .s50%y! 239 .Px 784, 
783 {quot Cyc]. See Railroad Co. v. 
Commissioners, 48 Oh. St. 249, 251, 
27 NE 548 (recognizing the distinc- 


tion between an assessment and a 
tax). 

95. Dubuque, etc., R. Co. v. Mitch- 
ell, 152 Iowa 187, 181 NW 25. 

96. Davis v. Litchfield, 145 Ill. 313, 
33 NE 888, 21 LRA 563. 

97. Davis v. Litchfield, supra. 

Conclusiveness of apportionment of 
cost between municipality and prop- 
erty-owners see infra § 3099. 

98. General taxation distinguished 

see Taxation [37 Cyc 711 et seq]. 
- U. S.—Illinois Cent. R. Co. v. 
Decatur) 147 US: 190, an Set 4293) 
37 L. ed. 132; Boro v. Phillips County, 
3 F. Cas. No. 1,663, 4 Dill. 216. 

Ala.—Birmingham vy. Klein, 89 Ala. 
461, 7 S 386, 8 LRA 369. - 

Ark.—Ft. Smith Pav. Dist. No. 5 
Impr. Bd, v. Sisters of Mercy, 86 Ark. 
109, 109 SW 1165, 15 AnnCas 347. 

Cal.—Peo. v. Austin, 47 Cal. 353; 
Gadd v. McGuire, 69 Cal. A. 347, 231 
P 754; Santa Clara Valley Land Co. 
v. Meehan, 62 Cal. A. 531, 217 P 787. 

Colo.—Denver v. Knowles, 17 Colo. 
204, 30 P 1041,,17 LRA 135, 

Conn.—Whitmore v. Hartford, 96 
Conn, 511, 114 A 686; Bridgeport v. 
New York, etc., R. Co., 36 Conn. 255, 
4 AmR 63. 

Fla.—Edgerton  v. 
Springs, 19 Fla. 140. 

Ga.—Augusta v. Augusta-Aiken R., 
etc., Corp., 150 Ga. 529, 104 SE 5038; 
Hayden v. Atlanta, 70 Ga. 817. 

Il1l.—Carlyle v. Bartels, 315 Ill. 271, 
146 NE 192; Bass v. South Park 
Comrs., 171 Ill. 370, 49 NE 549; West 
Chicago Park Comrs. v. Farber, 171 
Til. 146, 49 NE 427. 

Ind.—Reinken v. Fuehring, 130 Ind, 
a 30 NE 414, 30 AmSR 247, 15 LRA 
624. 

Iowa.—Warreéen v. Henly, 


Green Cove 


31 Iowa 


Kan.— Wichita v. Wichita Bd. of 
Education, 92 Kan. 967, 142 P 946; 
ae ae v. Emporia, 41 Kan. 583, 21 
Pub 


Ky.—Wickliffe v. Greenville, 170 
Ky. 528, 532, 186 SW 476 [cit Cyc]; 
Vogt v. Oakdale, 166 Ky. 810, 812, 179 
SW 1037 [quot Cyc]; Gosnell v. 
Louisville, 104 Ky. 201, 46 SW 722, 
20 KyL 519; Holzhauer v. Newport, 
94 Ky. 396, 22 SW. 752, 15 KyL, 188; 
Maddox v. Newport, 14 SW 957, 12 
KyL 657. 

La.—Lafayette v. Tanner, 149 La, 
430, 89 S 314; Municipality No. 2 v. 
Currell, 138 La. 318. 

Me.—Auburn v. Paul, 84 Me, 212, 
24 A 817. 

Md.—Maryland Trust Co. v. Balti- 
more City, .125 Md. 40,93 (A ‘454; 
Gould v. Baltimore, 59 Md. 378. 

Mass.—Union St, R. Co. v. New Bed- 
ford, 253 Mass, 304, 149 NE 42; Holt 
v. Somerville, 127 Mass. 408. 

Mich.—Loomis v. Rogers, 197 Mich. 
265, 163 NW 1018; Williams y. De- 


troit, 2 Mich. 560. 
St. Louis County 


Minn.—State v. 
Dist. Ct., 61 Minn. 542, 64 NW 190; 
20 Minn, 74. 


Guilder v. Otsego, 

Miss.—Macon v. Patty, 57 Miss. 
378, 34 AmR 451. 

Mo.—Schwab v. St. Louis, 310 Mo. 
116, 274 SW 1058; Ranney v. Cape 
Girardeau, 255 Mo. 514, 164 SW 582; 
Fruin-Bambrick Constr. Co, vy. St. 
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that in the one the benefits are ascertained in a 
mode prescribed by law, while in the other they 
are determined by the municipal authority.%* 
special taxation the imposition of the tax is, of it- 
self, a determination that the benefits to the con- 
tiguous property will be as great as the burden 


In 


It is very generally held 


They are not taxes within the 


Louis Shovel Co., 211 Mo. 524, 111 SW 


86; Heman Constr. Co. v. Wabash R. 


Co., 206 Mo, 172, 104 SW 67, 121 Am 


SR 649, 12 LRANS 112, 12 AnnCas 
630; St. Louis v. Ranken, 96 Mo. 497, 
9 SW 910; Farrar v. St. Louis, 80 Mo. 
379; Commerce Trust Co. v. Syndi- 


cate Lot Co., 208 Mo. A. 261, 232 SW 
1055, 235 SW 150; Johnson v. Dal- 


rymple, 140 Mo. A. 232, 123 SW 1020. 
Mont.—Kalispell v! Flathead Coun- 
ty School Dist.:No. 5, 45 Mont. 221, 


122 P 742, AnnCasi913D 1101. 


Nebr.—Greenwood Cemetery Vv. 


Wayne, 110 Nebr. 300, 193 NW 734; 
Tee v. Omaha, 4 Nebr. 336. 


. H.—Granite State Land Co. v. 
Hampton, 76 N. H. 1, 79 A 25. 
paeo J.—State v. Dean, 23 N. J. L. 
oO 5 

N. Y.—Dinn v. Union Free School 
Dist. Bd. of Education, 121 Misc. 633, 
202 NYS 62. 

N. C.—Kinston v. Atlantic, ete., R. 
Co., 188 N:. C. 14, 110 SE 645. 

Oh.—Dayton v. Bauman, 66 Oh. St. 
379, 64 NE 4388; Gest v. Cincinnati, 
26 Oh. St. 275. 

Okl.—Sapulpa v, Land, 101 Okl. 22, 
223 P 640; Riley v. Carico, 27 Okl. 38, 
110 P 738. 

Or.—Wilson v. Medford, 107 Or. 
624, 215 P 184; Brown v. Silverton, 97 
Or. 441, 190 P 971; Colby v. Medford, 
85 Or. 485, 167 P 487; Kadderly v. 
a eye 44 Or. 118, 74 P°710, 75° P 

Pa.—Beaumont vy. Wilkes-Barre, 
142 Pa; 198, 21 A888; Chester v. 
Chester, etc., R. Co., 3 Del. Co. 389. 

R. I.—Bishop v. Tripp, 15 R. I. 466, 
8 A 692; Second Universalist Soc. v. 
Providence, 6 R. I. , 

Ss. D.—Whittaker v. Deadwood, 23 
S..D. 538, 128 NW_ 590, 139 AmSR 
1076; Winona, etc., R. Co. v. Water- 
town, 1S. D. 46, 44 NW 1072. 

Tenn.—Jordan v. Cleveland, 148 
Tenn. 337, 255. SW. 877; Arnold ev. 
Knoxville, 115 Tenn. 195, 90 SW 469, 
3 LRANS 837, 5 AnnCas 881; Taylor 
v, Chandler, 9 Heisk. 349, 24 AmR 

8 


308. 

Tex.—Higgins v. Bordages, 88 Tex. 
458, 31 SW 52, 8038, 58 AmSR 770; 
Blair v. Houston, (Civ. A.) 273 SW 
345; Eubank v. Ft. Worth, (Civ. A.) 
173 SW 10038; Beaumont v. Masterson, 
(Civ. A.) 142 SW 984. 

Utah.—Wev v. Salt Lake City, 35 
Utah 504, 101 P 381. 

Va.— Violett v. Alexandria, 92 Va. 
561, 23 SE 909, 53 AmSR 825, 831 LRA 
382. 
Wis.—Yates v. Milwaukee, 92 Wis. 
352, 66 NW. 248: Meggett v. Hau 
Claire, 81 Wis. 326, 51 NW _ 566. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 96° P 69%, .709 [elitr iCyey. 

See also Taxation [87 Cyc 712, 
Tt}. 

“An assessment of this character 
is not a tax in the sense that it is 
the distribution of the expense of a 
public purpose in which all are in- 
terested. It is merely a division of 
the expense of an improvement which 
renders specific property more valu- 
able, in the ratio of the increase of 
such value.” Granite State Land 
See v. Hampton, 76 N, H. 1, 8,:79 A 
25. 


[44 C. J.—31] 


* By WILLIAM A. MARTIN (§§ 2806-3334). 
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stitutional restrictions and exemptions.* 
less, it is equally well settled that the power to levy 
special assessments and taxes for local improve- 
ments is not an exercise of the power of eminent 
domain ;? that special assessments and special taxes 
are at least in the nature of a tax,® because they 
must be levied for a public purpose,* and because 


[a] Statute misdescribing assess- 
ment.—The fact that a statute desig- 
nates as a “tax” that which in its 
elements is an “assessment” does not 
make, it -a . “tax.” The question 
whether it is a “tax” or “assessment” 
must be decided by the nature.of the 
Se eae Peo. v. Austin, 47 Cal. 

1. Cal.—Spring St. Co. v. Los An- 
geles, 170); Cal.’ 24,148 P 217, LRA 
1918E 197; Santa Clara Valley Land 
Oe v.. Meehan, 62 Cal, A. 531, 217 P 

Md.—Baltimore vv. 
Cemetery, 7 Md. 517. 
a Y.—In re Nassau St., 11. Johns. 


N. C.—Tarboro v. Forbes, 185 N.C. 
59, 116 SE 81. 

Wis.—Soens v. Racine, 10 Wis. 271, 

And see infra §§ 2816, 2820, 2903. 

[a]- Thus the provision of a char- 
ter that no tax except for current ex- 
penses should be levied without a 
special. vote of the property owners 
did not apply to assessments. Soens 
Vv. ee 10 Wis. 271. 

D. C.—MacFarland vy. Umhau, 

ine “App. 109. 


Green Mount 


Ga.—Hayden v. Atlanta, 70 Ga. 817.- 


Hawaii.—McCandless v. Honolulu, 
24 Hawaii 524. 

Ind.—New York, etc., 
Hammond, 170 Ind, 493, 83 NE 244. 

Minn.—Stinson v. Smith, 8 Minn. 
366; McComb vy, Bell, 2 Minn. 295. 

N. Y.—Peo, v. Brooklyn, Oe 
Beart 55 AmD 266 [rev 6 Barb. 209]. 

. C—Gunter v. Sanford, 186 N. C. 
452, 120 SE 41; Asheville vy. Wachovia 
Loan, etc., Co., 143 N, C. 360,55 SE 

Ss. D.—Winona, vete., Ria Co, 
Watertown, 1°S. D. 46, 44 NW i072, 

Tex.—Roundtree vy, Galveston, 42 
Tex. 612. 

Wash.—Spokane vy. Ridpath, 74 
Wash. 4, 132 P 6388. 

3. U. S.—Illinois Cent. R. Co. v. 
Decatur, 147 U. S. 190, 138 SCt 293, 37 
Mited: 182. 

Ill.— Chicago’ ry ggnisaee Univ., 302 
Ill. 455, 134 NE 

Kan,-—Chicago Great Western R. 
Co. v. Kansas City Northwestern R. 
Co., 75 Kan. 167, 88 P 1085, 12-Ann 
Cas 588. 

Mass.—Union St. R. Co. v.. New 
Bedford, 253 Mass. 314, 149 NE 46; 
rc abs College v. Boston, 104 Mass. 


Miss.—Macon v. Patty, 57 Miss. 
378, 34 AmR 451. 
Mont.—Thomas. v. Missoula, 70 


Mont. 478, 226 P 213. 

N. Y.— Roosevelt Hospital v. New 
York, 84 N. Y. 108; In re Van Ant- 
werp, 56 N. Y. 261, 

N. D.—State v. Furstenau, 20 N. D. 
540, 120 NW 81. 

Pa.—Murdoch v. Pittsburg, 223 Pa. 
280, 283, 72 A 701; Hammett v. Phila- 
delphia, 65 Pa. 146, 38 AmR 615; Hunt- 
ingdon v. Dorris, "78 a, Super. 469; 
Harrsburg v. Hoak, 9 Pa. Dist. 51, 238 
Pa, Co. 72; In re Walnut Ave, Impr., 
ot) Pa, (Cov?27: 

Tenn.—Carriger v. Morristown, 148 
Tenn. 585, 256 SW 883; Smith v. Car- 
ter, 131 Tenn. 1°h73 Sw 430; Arnold 
v. Knoxville, 115 Tenn. 195, 90 SW 
469, 3 LRANS 8387, .5 AnnCas 881. 

W. Va.—Fairmont Wall Plaster Co. 
v. Nuzum, 85 W. Va. 667, 102 SE 494, 

“Charging contiguous property 
with benefits resulting from a local 
improvement is a form of taxation 
whether levied as a special tax or 
special assessment.’ Chicago v. Chi- 
caee Univ., 302 Ill. 455, 459, 134 NE 
423. 


Re Go. vey 
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Neverthe- 


“It is taxation in the sense that it 
is a distribution of that which. is 
originally a public burden, growing 
out of an expenditure primarily for 
a public purpose.’ 
173 Mass, 71, 76, 538 NE 138, 43 LRA 
834 [quot Arnold Vv. Knoxville, supra]. 


4 Macon y. Patty, 57 Miss. 378, 
34 Pager 451. 
20% Ne DD: 


5.. State v. Furstenau, 
540, 129 NW 81. 

6... U. .S.—French_ v.., Barber “As- 
phalt Pav. '‘Co., 181 U.S..324, 21 SCt 
625, 45 L. ed, 879; Bauman v. Ross, 
167 U. S. 548, 17 SCt 966, 42 L. ed. 
270; Gilman. vy. Sheboygan, 2 Black 
510, 17,L. ed. 305. 

Ala.—Bradford v. Huntsville, 
Ala. 591, 112 S 200. 

Cal.—Los Angeles Olive Growers’ 
‘Assoc, v. Pozzi, 167 Cal. 454, 140 P 
581; Engebretsen v. Gay, 158 Cal. 30, 
109 P 880, 28 LRANS 1062, AnnCas 
1912A 690; Taylor v. Palmer, 31 Cal. 
240; Emery v. San Francisco Gas Co., 
28 Cal. 845; Burnett v. Sacramento, 12 
Cal. 76, 78 AmD 518; Gadd v. Mc- 
Guire, 69 Cal. A. 347, 231 P 754. 

Colo.—Pueblo v. Robinson, 12. Colo, 
peat 21 P 899; Palmer v.’ Way, 6 Colo. 
106, 

Conn.—WNichols _ v. Bridgeport, 23 
Conn; 189, 60 AmD 636. 

Fla. — Anderson Ve Creala ee Sa) mala, 
344, 91S 182. 

Ga.—Hayden, v. Atlanta, 70 Ga. 817. 

Hawaii. McCandless v. Honolulu, 
24 Hawaii 524, 

Ill.—Adams County v. Quincy, 130 
Tll. 566, 22 NE 624, 6 LRA 155. 


Ind.—_Voris. v. Pittsburg 
Glass Co., 163 Ind. 599, 70 NE 249; 
Palmer v. Stumph, 29 Ind. 329; Buck. 
ingham v. Kerr, 68 Ind. A. 290, 120 


NE 422; Darby v. Vinnedge, 53 Ind. 
A. 525, 100 NE 862. 3 
Ky.—-Bradley v. McAtee, 7 Bush 


667, 3 AmR 309. 

La.—Municipality No. 2 v. White, 
9 La, Ann. 446. 

Me.—Auburn vy. Paul, 110 Me. 192, 
86 Ay 571. 

Md.—Baltimore City v. Cahill, 126 
Md.\.596, 95 A 473; Lauer v. Balti- 
more, 110 Md. 447, 73 A 162; Hagers- 
town vy. Startzman, 93 Md. 606, 49. A 
838; Gould v. Baltimore, 59 Md. 378; 
Baltimore v. Johns Hopkins Hospital, 
56 Md. 1; Baltimore v. Green Mount 


Cemetery, 7 Md. 517; Moale v. Balti-‘ 


more, 5 Md. 314, 61 "AmD 276. 

Mass.—Harvard College v..Boston, 
'104 Mass. 470. 
maneat -—Williams v. Detroit, 2 Mich. 

Minn.—In re Calhoun Boulevard, 
167 Minn, 251, 258, 208 NW 1000, 209 
NW 939; Hennepin v. Bartleson, 37 
Minn. 348, 34 NW 222; Noonan v. 
Stillwater, 33 Minn. 198,.22 NW 444, 
538 AmR 238; Stinson v. Smith, 8 Minn, 
366; McComb v. Bell, 2 Minn. 295. 

Miss.—Macon v. Patty, 57 Miss. 
878, 34 AmR 451; Williams v. Cam- 
mack, 27 Miss. 209, 61 AmD 508. 

Mo.—Schwab v. St. Louis, 310 Mo. 
116, 274 SW 1058; Ranney v. Cape 
Girardeau, 255 Mo. 514, 164 SW 582; 
Heman Constr, Co. v. Wabash R. Co., 
206 Mo. 172, 104 SW 67, 121 AmSR 
649, 12 LRANS 112, 12 AnnCas 630; 
State v. St. Louis, 62 Mo. 244; Garrett 
v. St. Louis, 25 Mo. 505, 69 AmD 475; 
Newby v. Platte County, 25 Mo. 258. 

Mont.—Thomas vy. Missoula, 70 
Mont. 478, 226 P 213. 

Nebr.—Wilson v. Auburn, 27 Nebr. 
435, 48 NW 257. 

N. H.—Granite State Land Co. y. 
Hampton, 76 N. H. 1, 79 A 25. 

N. J.—State v. Newark, 35 N. J. L. 
168 [rev on other grounds 37 Ne JS La. 


Sears v. Boston, | 


215. 
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[§ ae 


they are an shied -contribution. on the property 
owner for the public benefit;> that the levy thereof 
is an exercise of and referable to. the taxing power,® 
and an attribute of sovereignty ;’ and that a mu- 
nicipality imposing assessments on property bene- 
fited does not act as agent of the owners assessed.® 

An assessment is precisely in the ratio of the ad- 


415, 18 AmR 729]; State v. Fuller, 34 
NT: Tas OTe 


N. M.—Roswell_ v: Bateman, 20 
N. M. 77, 146 P 950, LRA1917D 365, 
AnnCas1918D 426. 

N. Y.—Roosevelt Hospital v. New 
York, 84. N. Y. 108; In re Van Ant- 
werp, 56 N. Y. 261; "Litchfield v. Ver- 
non, 41 N. Y. 123; In re New York 
Protestant Episcopal Publie School, 
31 N. Y. 574; Brewster v. Syracuse, 
19) IN: Yi16 3 Peo, v. Brooklyn, 4 N. Y. 
419, 55 AmD 266; Astor v. New York, 
37 'N. ue Super. 539 [rev on other 
grounds, 39. N. Y. Super. 120 (aff 62 
N. Y. 580)]. 

N. C.—Gunter v. Sanford, 186 N. C. 
452, 120 SE 41; Tarboro v. Forbes, 
185° INptere doy 116 SE 81; Kinston v. 
Atlantic, etc., bc his 0's 183 N. C. 14, 
110 SE 645: Durham X. Durham Pub. 
Serv. Co., {82 N. C. 333, 109 SE 40; 
Felmet v. Canton, 177 NIC 52, 97 
SE 728; Asheville v. Wachovia Loan, 
éte.;Co.,°143°"N. C 360);"755> SE 7800; 
Raleigh v. Peace, 110 N.C. 32, 14 SE 
521, 17 LRA 330. 

N. D.—Ellison v. La Moure, 30 N. 
D. 438;.151 NW ‘988, 989° [eit "Cyc: 

Oh.—Hill v. Higdon, 5 Oh. St. 243, 
67 AmD 289; Scoville v. Cleveland, 1 
Oh. St. 126. 

Or.—Wilson v. Medford, 107 Or. 
624, 215 P 184; Brown v. Silverton, 
97 Or. 441, 190 P 971; Colby v. Med- 
ford, 85 Or. 485, 167 Pp 487; Phipps v. 
Motors, Ste Oris Poe Prat, aa 

Pa.—Philadelphia v. U. S. Housing 
Corp., 280 Pa, 417, 124 A 669; Sewick- 
ley M. E. Church’s App., 165 Pa. 475, 
30 A 1007; In re Centre St., 115 Pa.” 
247, 8 A 56; Erie v. First Universalist 
Church, 105 Pa. 278; In re Washing- 
ton. ‘Ave.;: |69. Pa, “352, 8 AmRA25b; 
Hammett y. Philadelphia, 65 Pa. 146, 
3 AmR 615. ‘ 

R, I.— Bishop vy, Tripp, 15 R. I. 466, 
8 A 692. ' 

Ss. D.—Winona, ete, R. | Co. 
Watertown, 1 S. D. 46, 44 NW i072, 

Tenn. — Morristown v. Hamblen 
County, 136 Tenn. 242, 188 SW 796; 
State v. Powers, 124 Tenn. 553, 137 
SW 1110; Arnold v. Knoxville, 115 
Tenn. 195, 90 SW 469, 3 LRANS 8387, 
5 AnnCas 881. 

Tex.—Roundtree v. Galveston, 42 
Tex, 612; Cain v. Tyler, (Commn. A.) 
261 SW 1018; Celaya v. Brownsville, 
(Civ. A.) 203 SW 158. 

Vt.—Allen v. Drew, 44 Vt. 174. 

Wash,.—State v. DeGraff, 255 P 371; 
Seattle v. Algar, 122 Wash. 367, 210 
P 664; Carstens vy. Seattle, 84 Wash. 
88, 146 P 381, AnnCas1917A 1070, 88 
Wash. 632, 1538 P 1080; Malette v. 
Spokane, 77 Wash. 205, 1387 P 496, 51 
LRANS 686, AnnCas1915D 225; In re 
Harrison St., 74 Wash. 187, 133 P 8; 
Spokane v. Ridpath, 74 Wash, 4, 132 
P 638; Seattle v. Hill, 14 Wash. 487, 
45 P17, 35 LRA 3872. 

W. Va.—Fairmont Wall Plaster Co. 
v. Muzum, 85 W. Va. 667, 102 SE 494. 
Wis.—Holton v. Milwaukee, 31 Wis. 
27; Soens: v. Racine, 10 Wis. 271;- 

Weeks v. Milwaukee, 10 Wis. 242. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 06 Pca 

7. Kinston v. Atlantic, etc., R. Co., 
183 N. C. 14, 110 SE 645; Durham v. 
Durham Pub. Serv. Co., 182 N..C. 333, 
109 SE 40; Wilson v. Medford, 107 Or. 
624, 215 P 184; Brown v. Silverton, 97 
Or. 441, 190 P 971; Carriger v. Mor- 
ristown, 148 Tenn. 585, 256 SW, 883. 

8 Malette v. Spokane, 77 Wash. 
205, 137 P 496, 51 LRANS 686, Ann 
Cas1915D 225, 

‘Tt is true, allo. that it is some- 
‘times stated that the city, in making 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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vantages accruing to the property in consequence 
of the improvement. It is but an equivalent. or 
‘compensation for the increased value the property 
derives from the construction of the improvement.® 

Proceeding in invitum. A special benefit assess- 
ment is a proceeding in invitum and is not based 
upon a contract.?° 

Confined to land. Local assessments can be levied 
on land only and not on personal property.1!' They 
cannot, as 1s the case with a general tax, be made 
a personal liability of the taxpayer;+? they are an 
assessment on the things supposed to be benefited.13 

An assessment cannot be imposed on an individual 
alone but must be apportioned among a subdistrict 
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of several.14 

Time and locality. A local assessment is excep- 
tional both as to time and locality; it is brought into 
being for a particular occasion and to accomplish 
a particular purpose, and dies with the passing of 
the occasion and the accomplishment of the pur- 
pose.*> 

[§ 2808] 3. Basis for Imposing. The theory on 
which special assessments or special taxes are im- 
posed on property for local improvements is that 
the property assessed or taxed has been specially 
and peculiarly benefited by the improvement,*® and 
that those whose property is thus enhanced and 
who have received the benefits of the improvement 


improvement and levying special as- 
Sessments to pay therefor, is the 
agent of the property owner, ‘These 
‘statements are, however, mere dicta, 
representing an analogy but not a 
principle. The municipality is the 
superior imposing a tax, but not an 
agent binding a principal by con- 
tract. Wherever the question be- 
comes a practical one, it is held that 
the public corporation or quasi _cor- 
poration is not the agent.’ 1 Page 
& Jones, Taxation by Assessment, 
§ 16. It is obvious that the agency 
is merely conventional and lacks 
nearly all of the elements of an or- 
dinary agency. The authority does 
not emanate from the supposed prin- 
cipal. The work is not that of the 
supposed principal. He cannot dis- 
charge the supposed agent, nor direct 
the agent in the performance of the 
work. He pays for the work by an 
enforced, involuntary charge as he 
pays other taxes.” Malette v. Spo- 
kane, 77 Wash. 205, 228, 137 P 496, 
51 LRANS 686, AnnCas1915B 225, 68 
Wash. 578, 123 P 1005, AnnCas1913E 
986. 
9. Carlyle v. Bartels, 315 Ill, 271, 
NE 192. 

10. Brewster v. Syracuse, 19 N. Y. 
116; Colby v. Medford, 85 Or. 485, 
525, 167 P 487. Compare Philadelphia 
v. U. S. Housing Corp., 280 Pa. 417, 
124 A 669, 670 (where it was said that 
assessments for local improvements 
are quasi-contractual in their nature). 

“The assessment is a forced charge 
imposed upon the property by _ the 
sovereign power of the state, and its 
validity does not depend upon any 
theory of contract between the prop- 
erty owner and the public.” Colby v. 
Medford, supra; 1 Page & Jones Tax. 
by Assessment § 15. . 4 

11. Chicago, etc., R. Co. v. Phillips, 
111 Iowa 377, 82 NW 787; Macon v. 
Patty, 57 Miss. 378, 34 AmR 451. 

12. See Taxation [37 Cyc 1232]. 

' 43. Macon v. Patty, supra; Phila- 
delphia v. North Pennsylvania R. Co., 
4 Pa. Dist. 451. See Hayden v. At- 
lanta, 70 Ga. 817 (recognizing rule). 

14. Macon y. Patty, 57 Miss. 378, 
34 AmR 451. 

15. Macon v. Patty, supra. To 
same effect Bridgeport v. New York, 
etc., R. Co., 36 Conn, 255, 4 AmR 63; 
Alley v. Muskogee, 53 Okl. 230, 156 P 
315. ’ 

“They are not imposed upon the 
citizens in common at regularly re- 
curring periods for the purpose of 
providing a continuous revenue, but 
upon a limited class in return for a 
special benefit.” Tarboro v. Forbes, 
185 N. C. 59, 116 SE 81, 82. 

16. U. S.—Louisville, etce., R. Co. 
v. Barber Asphalt Pav. Co., 197 U.S. 
430, 25 SCt 466, 49 L. ed. 819; Nor- 
wood v. Baker, 172 U. S. 269, 19 SCt 

°187, 43 L. ed. 443; Illinois Cent. R. Co. 
v, Decatur, 147 U. S. 190, 13 SCt 293, 
37 L. ed. 132; Fidelity Nat. Bank, etc., 
Co. v. Swope, 2 F. (2d) 676 [aff 274 
Fed. 801, and rev on other grounds 
274 U. S. 1238, 47 SCt 511, cit Johnson 
v. Wells, 239 U. S. 234, 36 SCt 62, 
60 L. ed. 243; Gast Realty, etc., Co. v. 
Schneider Granite Co., 240 U.S. 55, 
60, 36 SCt 254, 400, 60 L. ed. 523, 
1239; Bauman y. Ross, 167 U. S. 548, 


17 SCt 966, 42 L. ed. 270]; Cowley v. 
Spokane, 99 Fed. 840. 

Ala.—Montgomery y. Foster, 133 
Ala, 587, 32 S 610; Montgomery v. 
Birdsong, 126 Ala. 632, 28 § 522.-- 

Ark.—Cooper v. Hogan, 163 Ark. 
312, 260 SW 25; Mullins v.. Little 
Rock, 131 Ark. 59, 198 SW 262, LRA 
1918B 461; Fayetteville Sewer Impr. 
Dist. No. 1. v. Pollard, 98 Ark. 543, 
136 SW 957; Rector v. Hot Springs 
Bd, of Impr., 50 Ark, 116, 6 SW 519. 

Cal.—Spring St. Co. v. Los Angeles, 
170 Cal, 24, 148 P 217, LRA1918E 197; 
Gadd v. McGuire, 69 Cal. A. 347, 231 
P 754; Federal Constr. Co. v. Ensign, 
59 Cal. A. 200, 210 P 536. 

Colo.—Denver v. Tihen, 77 Colo. 
21250 238603 Pi Tit. 

Conn.—Whitmore v. Hartford, 96 
Conn. 511, 114 A 686, 

Fla.—Atlantie Coast Line R. Co, v. 
Gainesville, 83 Fla, 275, 91 S 118, 121, 
29 ALR 668 : 

Ill.—Lawrenceville v. Hennessey, 
244 Ill. 464, 91 NE 670; Crawford v. 
Peo., 82 Ill. 557. 

Iowa.—Nelson v. Robinson, 189 
Iowa 1076, 178 NW 416. 

Kan.—Union Pac. R. Co. v. Abilene, 
78 Kan. 820, 98 P 224; Paola v. Rus- 
sell, 75 Kan. 896; 89 P 651. 

Ky.—Wickliffe v. Greenville, 170 
Ky. 528, 186 SW 476; Vogt v. Oakdale, 
166 Ky. 810, 812, 179 SW 1037. [quot 
Cyc]; Owensboro v, Sweeney, 129 Ky. 
607, 111 SW 364, 38 KyL 823, 130 Am 


SR 477, 18 LRANS 181; Louisville vy. |. 


Bitzer) AV Ky. 359}. 73.) SW 15,., 24 
KyL 2263, 61 LRA 434; Zable v. 
Louisville Baptist Orphans’ Home, 92 
Ky. 89, 17 SW) 212, 13 Kyl 385; 13 
LRA 668; Preston v. Roberts, 12 Bush 
570; Barrett v. Godshaw, 12 Ky. Op. 
558; Wallace v. Boyle, 4 Ky. Op. 36. 

La.—Munson v, Atchafalaya Basin 
Levee Dist., 43 La, Ann. 15, 8 S 906. 

Me.—Auburn v. Paul, 110 Me, 192, 
85 GA OTH: 

Md.—Leser v. Wagner, 120 Md. 671, 
87 A 1040 [aff 239 U. S. 207, 36 SCt 
66, 60 L. ed, 230]. 

Mass.—Sayles vy, Pittsfield Public 
Works, 222 Mass. 93, 109 NE 823. 

Mich.—Auditor Gen.’s Pet., 226 
Mich. 170, 197 NW 552, 554; Loomis v, 
Rogers, 197 Mich, 265, 163 NW 1018. 

Minn.—State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCas1916B 189. 

Miss.—Macon v. Patty, 57 Miss. 
378, 34 AmR 451. 

Mo.—McCormack v. Patchin, 53 Mo, 
83, 14 AmR 440; Neenan v. Smith, 
50 Mo. 525; McQuiddy v. Smith, 67 
Mo. A. 205, 

Mont.—Kalispell v. Flathead Coun- 
ty School Dist. No. 5, 45 Mont, 221, 
122 P 742, AnnCas1913D 1101; Power 
v. Helena, 43 Mont. 336, 116 P 415, 
386 LRANS 39. 

Nebr.—Shannon v. Omaha, 73 Nebr. 
507, 108 NW 53, 106 NW 592; Cain v. 
Omaha, 42 Nebr. 120, 60 NW 368. 

N. J.—Agens v. Newark, 37 N. J. L. 
415, 18 AmR 729, 

N. Y.—In re New York, 218 N. Y. 
234, 112 NE 918; Matter of Hast One 
Hundred & Thirty-Sixth St., 127 App. 
Div. 672, 111 NYS 916; Dinn v. Union 
Free School Dist. Bd. of Education, 
121 Misc. 633, 202 NYS 62; Matter of 
Anthony Ave., 46 Mise. 525,°95 NYS 


N. C.—Atlantie Coast Line R. Co. 
v. Ahoskie, 192 N. C. 258, 184 SE 653; 
Tarboro v. Forbes, 185 N. C, 59, 116 
SE 81. 

N. D.—McKenzie v. Mandan, 27 N. 
D. 546, 147 NW 808. 

Oh.—Walsh v. Barron, 61 Oh. St. 
15, 55 NE 164, 76 AmSR 354; Schroder 
v. Overman, 61 Oh. St. 1, 55 NE 158, 
“47 LRA 156; Cormany v. Cincinnati, 
7. Oh. A: 179,26 Oh. Cir. Ct, No Si1403 
Donohue y. Brotherton, 10 OhS&CP 
47, 7 OHNP 367; Breuer v. Cincinnati, 
5 OhNPNS 49. 

Okl.—Oklahoma R. Co. v. Severns 
Pav. Co., 6T-OKL +206," 1-70- Pe 2765 £0 
ALR.157; Gilfillan v. Bartlesville, 46 
Okl. 428, 148 P 1012. 

Or.—Schmid v. Portland, 83 Or. 
583, 163 P 1159; Gaston v. Portland, 
41 Or. 373, 69 P 34, 445: King v. Port- 
land, 38 Or. 402, 63 P 2;°55 LRA 812° 
ee 184 U.S. 61, 22 SCt 290, 46 L. ed. 

Pa.—Sharpsville Borough v. Ran- 
dall, 268 Pa. 585, 112 A 112; Wistar v. 
Philadelphia, 80 Pa. 505, 21 AmR 112; 
In re Washington Ave., 69 Pa. 852, 
8 AmR 255; Hammett v. Philadelphia, 
65 Pa. 146, 3 AmR 615; Sharpsville v. 
Randall, 73 Pa. Super. 61 [aff 268 Pa. 
585, 112° A’’112]; “Philadelphia = v. 
Scott, 9 Phila. 171. ‘ 

Tenn.—Alcoa v. Louisville, ete., R. 
Co., 152 ‘Tenn!’ 202,° 274 SW 1170; 
Arnold v. Knoxville, 115 Tenn. 196, 
pejnas 469, 3 LRANS 837, 5 AnnCas 

Utah.—Madsen v. Bonneville Irr. 


Barre, etc., R.\\Coi, 
97 Vt. 398, 123 A 427, 37 ALR 207; 
Corliss v. Richford, 85 Vt. 85, 81 A 
234; Barnes v, Dyer, 56 Vt. 469. 

Va.—Green v. Ward, 82 Va, 324. 

Wash.—In re Grandview Local 
Impr.. Assessments, 118 Wash. 464, 
203 P 988; In re West Marginal Way, 
112 Wash, 418, 192 P 961; Hast Ho- 
quiam Co. v. Hoquiam, 90 Wash. 210, 
1554 P.7543,-In, ne. Harrison “Stee 74 
Wash, 187, 1388 P 8; Northern Pac. 
R.. Co. v. Seattle, 46 Wash. 674, 91 
P 244,123 AmSR 955, 12 LRANS 121, 

W. Va.—Huntington Engineering 
Co. v. Gallaher, 101 W. Va. 110, 132 
SE 866; Holswade vy. Huntington, 96 
W. Va. 124, 122 SHE 449, 

Wis.—Wisconsin Gen. R. Co. v. 
Shorewood, 181 Wis. 321, 198 NW 97; 
Milwaukee Electric R., etc., Co. v. 
Shorewood, 181 Wis. 312, 193 NW 94. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439. : 

“The only basis upon which special 
assessments for local improvements 
are sustained is that the particular 
property charged derives a_ special 
benefit substantially commensurate 
with the burden imposed. upon it.” 
Stettheimer v. Butte, 62 Mont. 297, 
300, 204 P 1039. 

[a] Other statements of doctrine. 
—(1) “The whole theory of local tax- 
ation or assessments is, that the im- 
provements, for which they. are 
levied, afford a remuneration in the 
way. of. benefits.’’ McCormack  v. 
Patchin, 53 Mo. 33, 36, 14 AmR 440. 
(2) ‘The theory and foundation of all 
previous legislation imposing these 
special. ‘assessments .,... upon the 
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should pay the cost,!7 which is not in excess of what - 
they received by reason of the improvement.'® 

[§ 2809] 4. Power To Levy—a. In General. 
cept in one state,’® it has been uniformly held that 
congress” or the legislatures of the various states*? 
‘may impose local or special assessments on property 
specially benefited by a public improvement. 
they may do either directly?? or by a delegation 
of the power to a local municipal government.?* 
And the assessment may, according to circumstances, 
be for the entire cost or for a part of the cost of 
While the power is not abso- 
lute and unqualified but must be exercised strictly 
within constitutional limitations,?> it has been held 
that the only limitations on the power of local assess- 
ments are that the improvement shall be a public 
one, that it shall confer a special benefit upon the 
property to be assessed, and that the apportionment 


the improvement.*4 


owners of adjacent property, is that 
the improvement is for their benefit, 
and that they derive such advantage 
from it, in the enhanced value o 
their property, over and above what 
is conferred upon the public at large, 
that it is just they should be specially 
assessed therefor.’ Burns v. Balti- 
more, 48 Md. 198, 203 [quot Leser v. 
Wagner, 120 Md. 671, 87 A 1040 (aff 
239 U. S207, 86,.SCE 66, 60. U. -ed. 
230)]. To same effect Cormany Vv. 
Cincinnati, 7 Oh. A, 179, 26 Oh. Cir. 
Ct.eN. 8.) 140. 

[b] Consideration on which obli- 
gation based.—(1) ‘‘The only consid- 
eration moving to the property owner 
for the enforced legal obligation to 
pay the assessment against him, or 
for the lien imposed on his property, 
is the benefit in the enhanced value 


of his property by reason of the im-) 


provement; otherwise,. the proceed- 
ings would amount to the taking of 
his property without adequate com- 
pensation.” Denison v. Smith, (Tex. 
Civ. A.) 260 SW 207, 209. (2) ‘“‘Spe- 
cial taxes cannot be levied [by a 
municipality] unless the property 
charged receives a corresponding 
physical, material, and substantial 
benefit” therefrom. Owensboro. v. 
Sweeney, 129 Ky. 607, 616, 111 SW 
364, 33 KyL 828, 180 AmSR 477, 18 
LRANS 181. 

17. UO. S—HDlinois Cent. KR. Col xv. 
Decatur, 147 U. S. 190, 13 SCt 293, 37 
L, ed. 132. 

Cal.—Gadd v. McGuire, 69 Cal, A. 
847, 231. P7154. 

Conn.—Whitmore vy. Hartford, 96 
Conn. 511, 114 A 686; Bridgeport v. 
New York, etc., R. Co., 36 Conn, 255, 
4 AmR 63. ; 

Ky.—Wickliffe v. Greenville, 170 
Ky. 528, 532, 186 SW 476 [cit Cyc]; 
Vogt v. Oakdale, 166 Ky. 810, 812, 179 
SW 1037 [quot Cyc]; Zable v, Louis- 
ville Baptist Orphans’ Home, 92 Ky. 
89, 17 SW 212, 13 KyL 385, 13 LRA 
668. 

Me.—Auburn vy. Paul, 110 Me. 192, 
85. A 571. 

Md.—Lauer v. Baltimore, 110 Md. 
447, 73 A 162; Gould v. Baltimore, 59 


Md. 3878. 
Mass.—Wright v. Boston, 9 Cush. 
57 Miss, 


233. , 

Miss.—Macon y. Patty, 
378, 34 AmR 451. 

Mo.—McGuire v. Brockman, 58 Mo, 
A. 307. 

Nebr.—McCaffrey v. Omaha, 91 
Nebr. 184, 185 NW 552, 91 Nebr. 484, 
136 NW 343. 

N. C.—Atlantie Coast Line R. Co. v. 
Ahoskie, 192 N. C. 258, 1384 SE 653. 

N. D.—Pine Tree Lumber Co. v. 
Fargo, 12 N. D. 360, 96 NW 357. 

Oh.—Cormany v. Cincinnati, 7 Oh. 
A!179, 26 Oh, Cir, Ct. N. S..140. 

Or.—Schmid ‘v. Portland, 83 Or. 
583, 163 P 1159; King v. Portland, 38 
Or. 402, 63 P. 2, 55 LRA 812 .[aff 184 
U. S. 61, 22 SCt 290, 46 L. ed. 431]. 


Ex- 


tion.2 


This 


Pa.—Philadelphia v. U. S. Housing 
Corp., 82 Pa. Super, 343 [aff 280 Pa. 
417, 124 A 669]. 

[a] Cooley’s statement.—‘‘Special 
assessments... are made upon the 
assumption that a portion of the com- 
munity is to be specially and pecu- 
liarly benefited, in the enhancement 
of the value of property peculiarly 
situated as regards a contemplated 
expenditure of public funds; and, in 
addition to the general levy, they de- 
mand that special contributions, in 
consideration of the special benefit, 
shall be made by the persons receiv- 
ing it. The justice of demanding the 
special contribution is supposed to be 
evident in the fact that the persons 
who are to make it, while they are 
made to bear the cost of a public 
work, are at the same time to suffer 
no pecuniary loss thereby; their prop- 
erty being increased in value by the 
expenditure to an amount at last 
equal to the sum they are required to 
pay.” 2 Cooley Tax. p 1153 ec 20'§ 1 
[quot Illinois Cent, R. Co.'v, Decatur, 
V4. Si 11908 199,718 SCtA293,2 3 tb 
ed. 132]. 

[b] Chief Justice Shaw § said: 
“When certain persons are so placed 
as to have a common interest among 
themselves, but in common with the 
rest of the community, laws may be 
justly made, providing that, under 
suitable and equitable regulations, 
those common interests shall be so 
managed, that those who enjoy the 
benefits shall equally bear the bur- 
den.”’ Wright. v. Boston, 9 Cush. 
(Mass.) 233, 241 [quot Macon v. 
Patty, 57 Miss. 378, 400,34 AmR 451]. 

18. Norwood v. Baker, 172 U. 
269, 19 SCt 187, 43 L. ed. 443. 

Exceeding benefits see infra § 3072. 

19. See infra § 2812 text and notes 


51, 52. 

20. Wight v. Davidson, 181 U. S. 
371, 21 SCt 616, 45 L. ed: 900; Wash- 
ington R., etc., Co. v. Newman, 41 
App. (D. C.) 489; MacFarland v. Um- 
bau, 84 App. (D. C.) 109; Columbia 
Heights Realty Co. v, MacFarland, 31 


App. (RD, GC.) iL2 

21. . S—Bauman v. Ross, 167 
U. S. 548, 17 SCt 966, 42 L. ed. 270. 

Ala.—Birmingham vy, Wills, 178 
Ala. 198, 59 S 178. 

Ark.—Fayetteville Sewer Impr. 
Dist. No. 1 v. Pollard, 98.Ark. 543, 
136 SW 957; Shibley v. Ft. Smith, 
etc., Dist., 96 Ark. 410, 132 SW 444, 


Colo.—Pueblo v. Robinson, 12 Colo. 
593, 21 P 899; Wolff v, Denver, 20 
Colo, A. 135, 77 P 364, 

Ind.—Klein v. Nugent Gravel Co., 
162 Ind. 509, 70 NE 801; Barber As- 
phalt Pav. Co. v. Edgerton, 125 Ind. 
455, 25 NE 486; New York, etc., R. Co. 
v. Mentone, 79 Ind. A. 589,139 NE 152. 

Kan.—Atchison, ete., R. Co. v. Pe- 
terson, 5 Kan, A, 103, 48 P 877. 

Ky.—Bradley v. McAtee, 7 Bush 
667, 3 AmR 309. 

Miss.—Nugent v. Jackson, 72 Miss. 


Ss. 
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of the assessments shall be made upon some basis 
that is uniform and free from unjust discrimina- 
To this should be added the further limi-_ 
tation, which is fundamental, that the amount as- 
sessed shall not exceed the benefits conferred by 
the improvement.?? 

Power to place lien on property. The right and 
power to,make an assessment of benefits upon the 
owner of property specially benefited by a public 
work does not depend on the power to place a lien 
on the property.”® 

Liability to general taxation. The fact that land 
specially assessed is also liable for its portion of a 
general tax levied in aid of the improvement. does 
not render the assessment invalid.?® 

Provision of special fund as affecting right to levy. 
The fact that a special fund had been provided for 
local improvements does not prevent the assessment 


1040, 18 S 493. 

Mo.—Uhrig v. St. Louis, 44 Mo. 
458; Garrett. v. St. Louis, 25 Mo. 505, 
69 AmD 475. 

Eee unnne v. Omaha, 4 Nebr. 
o . 

N. J.—Wilson v. Trenton, 55 N.. J- 

L. 220, 26 A 83 [aff 56 Nev. L. 


716, 

oh A 775]. 
N. M.—Roswell v. Bateman, 20 N. 
M. 77, 146 P 950, LRA1917D 365, Ann 


Cas1918D 426. 

N. Y.—In re New York, 190 N. Y. 
350, 83. NE 299, 16-LRANS. 335, 13 
AnnCas 598; Matter of Nagy St., 99 
Misc. 314, 164 NYS 537; Parker v. 
Wallace,.80 Misc. 425, 142 NYS 523. 

N. C.—Durham v. Durham Pub. 
Serv. Co., 182 N. C. 333, 109 SH 40; 
Raleigh v. Carolina Power, etc., Co., 
180 N. C. 234, 104 SE 462; Kinston v. 
Wooten, 150 N. C. 295, 63 SE 1061; 
Raleigh v. Peace, 110 N. GC. 32, 14 
SE’ 521, 17 LRA. 830. 

N. D.—Ellison vy. La Moure, 30 
N. D. 43, 151 NW 988, 989 [cit Cyc]. 

Pa.—In re Centre St., 115 Pa. 247, 
8 A 56; Olyphant Borough vy. Egreski, 
29 Pa, Super. 116; City v. Gindhart, 
9) Par Dists.1 £0% 

Tenn.—Nashville v. Madison Park 
Land Co.,. 2983 SW 533;. Arnold v. 
Knoxville, 115 Tenn. 195, 90 SW 469, 
3 LRANS 8387, 5 AnnCas 881° [ex- 
pressly overr Reelfoot Lake Levee 
Dist. v. Dawson, 97 Tenn. 151, 36 SW 
1041, 34 LRA 725; Taylor v.:Chandler, 
9 Heisk, 349, 24 AmR 308}. 

Tex.—Eubank y. Ft. Worth, (Civ. 
A.) 1738 SW 1003. 

[a] In a well considered case it 
was said that while the power to levy 
such assessments is sometimes 
abused and while some of the meth- 
ods adopted have been judicially con- 
demned, the existence of the power 
itself is as well established as it is 
possible by judicial decision to es- 
tablish any legal principle whatever. 
Arnold v. Knoxville, 115 Tenn. 195, 
+ Oh 469, 3 LRANS 837,,5 AnnCas 


22. See cases supra notes 20, 21. 
23. See infra § 2811 
24. Washington R., etc. Co. v. 


Newman, 41 App. (D. C.) 439; Broad- 
way Baptist Church yv. McAtee, 8 
Bush (Ky.) 508, 8 AmR 480; Uhrig 
v. St. Louis, 44 Mo. 458; In re New 
York, 190 N. .Y. 850, 83 NE 299, 16 
LRANS 335, 18 AnnCas 598. And see 
infra § 3097. 

25. Matter of Nagy St., 99 Misc. 
314, 164 NYS 537. And see infra 
§§ 2815-2820. 

26. Matthews v. Kimball, 70 Ark. 
451, 66 SW 651, 69 SW 547; Federal 
Constr. Co. v. Ensign, 59 Cal, A, 200, 
210. P5386. 


27. See infra § 3072. : 

28. Whitmore v. Hartford, 96 
Conn. 511, 114 A 686. 

29. Jelliff v. Newark, 48 N. J. L. 
a A 627 [aff 49 N. J. L. 239, 12 A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of benefits for the same improvements.*° 

Inability of city to pay amount assessed against 
it for an improvement does not affect its power to 
assess and collect a part of the cost of the improve- 
ment against those specially benefited. thereby, as 
the property owners are in no way injured by the 
inability of the city to pay its share of the cost.?4 

[§ 2810] b. Continuing Nature of Power. 
power to levy assessments for local improvements 
is a continuing one coextensive with benefits re- 
‘ceived and whenever its exercise becomes again nec- 
essary by reason of the inutility of the original im- 
provement it may be again exercised.®? 

[§ 2811] ¢. Delegation of Power to Municipalities 


—(1) Necessity for Delegation. 


30. New Haven vy. Fair Haven, 
ete., R. Co., 38 Conn. 422, 9 AmR 399; 
Baltimore City v. Cahill, 126 Md, 596, 

473 


95 A 

31. Hughes v. Parker, 148 Ind. 692, 
48 NE 248; Risley v. St. Louis, 34 
Mo. 404, 

32. Tll.—Hyman °v. Chicago, 188 
Til. 462, 59 NE 10. 

Ind.—Yeakel v. Lafayette, 48 Ind. 
116. 

lowa.—Coates v. Dubuque, 68 Iowa 
550, 27 NW 750. 

Ky. —Broadway Baptist Church v. 
McAtee, 8 Bush 508, 8 AmR 480. 

Mich.—Sheley v. Detroit, 45 Mich. 
431, 8 NW 52. 

Minn.—In re Lake of Isles Park, 
152 Minn, 39, 188 NW 59; McMillin v. 
Freeborn County, 93 Minn. 16, 100 


NW 384; State v. Ramsey County 
Dist. Ct., 80 Minn. 293, 83 NW 183; 
Karst v. St. Paul, ete., BsiCo,; 22 
Minn. 118. ° 

Mo.—Morley vy. Carpenter, 22° Mo. 
A. 640. 


Nebr.—Shannon v. Omaha, 73 Nebr. 
507, 103 NW 53, 106 NW 592. 

oN, J-—McKevitt Vv. Hoboken, 45 N. 
J. L. 482. 

N. Y.—Peo. v. Buffalo, 52 App. Div. 
157, 65 NYS 163. 

Wis.—Blount v. Janesville, 31 Wis. 


648. 
33. Moore v. Nampa, 18 F. (2d) 
860; Nashville, éte., R. Co. v. Boaz, 213 


Ala. 667, 106 S 192: Wilt v. Bueter, 
186 Ind. 98, 111 NE 926, 115 NE 49; 
Des Moines City R. Co. v. Des Moines, 
(Iowa) 159 NW 450, LRA1918D 839. 

“Municipal corporations possess no 
inherent power to levy assessments 
for local improvements. There was 
no such power at the common law. 
In order therefore to justify such 
assessments, it is necessary that au- 
thority for them be found in legis- 
lative act; the presumption being 
that, in the absence of legislative 
grant providing for a special source 
of revenue for public improvements, 
funds for that purpose are to be 
raised by an exercise of the power 
of general taxation.’ Birmingham 
v. Wills, 178 Ala. 198, 207, 59 S 173. 

[a] Power to make improvement. 
—A municipality may have the power 
to make an improvement and yet 
have no power to make special as- 
sessments against the property spe- 
cially benefited to pay the expense 
of the improvement. Wilt v. Bueter, 
186 Ind: 98, 111 NE 926, 115 NE 49. 

34. Berry Vv. McCormick, 91 Okl. 
211 eS s207— Pi 392. 


35. Ala.—Nashville, ete., R. Co. v. 
Boaz, 213 Ala. 667, 106 Sy 192; Bir- 
at vel Vv. Wills, 178 Ala, 198, 59 

173. 

Ga.—Augusta v. Murphy, 79 Ga. 
101, 3 SE 326. 


Ill.—Glencoe v. Stone, 296 Ill. 177, 
oe NE 700; Wright v. Chicago, 20 Ill. 
Ind.—State v. Indianapolis, 188 Ind. 
685, 128 NE 405; Fort Wayne v. 
Shoaff, 106 Ind, 66, 5 NE 4038. 
Iowa.—Des Moines City R. Co. v. 
Deg Moines, 159 NW 450, LRA1918D 
839; Chicago Great Western R. Co. 
vy. Council Bluffs, 176 Iowa 247, 157 
NW 947, Bennett v. Emmetsburg, 138 


MUNICIPAL CORPORATIONS 


The 
gation. 


Since municipal 


Iowa 67, 115 NW 582; Fairfield v. 
Ratcliff, 20 Iowa 396. ‘ 

Ky.— Maysville v. Davis, 166 Ky. 
555, 179 SW 4638; Caldwell v. Rupert, 
10 Bush 179. 

Nebr.—Harmon v. Omaha, 53 Nebr. 
164, 73 NW 671. 

N. Y.—Alvord y. Syracuse, 163 N. 
Y. 158, 57 NE 310; In re Second Ave. 
M, EH. Church, 66 N. Y. 395; Parker v. 
Wallace, 80 Misc. 425, 142 NYS 523. 

Oh.—Lima vy. Lima Cemetery As- 
soc., 42 Oh. St..128, 51 AmR 809. 

Pa.—Sharpsville Borough v. Ran- 
dall, 268 Pa. 585, 112 A 112, 

BAA rigs v. Galveston, 51 Tex. 

Wis.—Dietz v.. Neenah, 91 Wis. 422, 
64 NW 299, 65 NW 500. 

And see cases infra this section. 

[a] The electors of a municipal- 
ity cannot confer on the municipality 
power to levy special assessments. 
Squire v. Cartwright, 67 Hun 218, 22 


NYS 899 
36. Cal.—Gassner v. ° McCarthy, 
1160..Cal.. 82; 016 (R73: 


Colo.—Delta vy. Lamb, 55 Colo. 483, 
487, 186-P-77- [eit Cyc]; .Pueblo. wv. 
Robinson, 12 Colo. 593, 21 P 899, 

Ga.—Augusta v. Murphey, 79 Ga. 
101, 3 SE 326. 


Ill.—Chicago v. Law, 144 Ill, 569, 
33 NE 855. 
Ind.—Indianapolis v. Bryan, 188 


Ind. 586, 125 NE 38; Prevo v. Ham- 
mond, 186 Ind. 612, 116 NE 584, 117 
NE 642; Wilt v. Bueter, 186 Ind. 98, 
111 NE 926, 115 NE 49; Klein v. 
Nugent Gravel Co., 162 Ind. 509, 70 
NE 801; New York, ete., R. Co. v. 
Mentone, 79 Ind. A, 589, 1389 NE 152; 
Turner v. Sievers, 73 Ind. A, 30, 126 
NE 504; Indiana Union Tract. Co. v. 
Gough, 54 Ind. A, 438, 102 NE 458; 
Darby v. Vinnedge, 58 Ind. A, 525, 
100 NE 862. 

Iowa.—Chicago Great Western R. 
Co. v. Council Bluffs, 176 Iowa 247, 
157 NW 947; Fairfield v. Ratcliff, 20 
Iowa 396. 

Kan.—Atchison, etc., R. Co. v. 
Cherryvale, 87 Kan. 57, 123 P 874. 

Ky.—Tompkinsville v. Miller, 195 
Ky. 1438, 241 SW. 809; Owensboro vy. 
Hope, 110 SW 272, 33 KyL 426; Lex- 
ington v. Walby, 109 SW 299, 33 KyL 
116; Henderson v. Lambert, 14 Bush 
24. 

La.—New Iberia v. Weeks, 104 La. 
489, 29 S 252, 

Me.—Auburn v. Paul, 110 Me, 192, 
202, 85 A 571 [cit Cye]. 

Miss.—Stevens v. Hattiesburg, 133 
Miss, 824, 98 S 2381. 

Nebr.—Trephagen v. South Omaha, 
ea anee 577, 96 NW 248, 111 AmSR 
ADSI 
N. M.—Ellis v. New Mexico Constr. 
Co.,. 27° N.' M.. 812," 201. P'' 487 

N. Y.—Nehasane Park Assoc. v. 
Lloyd, 167 N. Y. 431, 60 NE 741; 
Alvord v. Syracuse, 163 ING- YS DSS 57 
NE 310; May v. Traphagen, 139 N. Y. 
478, 34 ‘NE 1064; Watertown v. Fair- 
banks, 6b: INE. Y, 588: Matter of Nagy 
St., 99 Misc, 314, 164 NYS 537. 

N. C.—Atlantic Coast Line R. Co. 
vy. Ahoskie, 192 N. C. 258, 134 SE 653; 
Greensboro v. McAdoo, 112. N. C. 359, 
17 SBE..178. 

N. D.—Fargo v. Geary, 33 N. D. 64, 
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corporations have no inherent power to levy special 
assessments,?°> such authority must have its origin 
either in provisions of the organic law,** or in some 
statute conferring it,°> either expressly*® or by nec- 
essary and unmistakable implication;*" and the im- 
plication must be so clear as necessarily to reveal 
a purpose to grant the power.*® 

[§ 2812] (2) Authority for, and Method of, Dele- 
By express provision of some state consti- 
tutions municipalities are given power to levy spe- 
cial assessments upon property benefited to pay the 
cost of local improvements,*® or the legislature is 
authorized to vest power in the corporate authorities 
of the municipalities to do so.*° 
express constitutional prohibition*! it has been uni- 


In the absence of 


156 NW _ 552. 

Or.—Kirkpatrick vy. Dallas) 58 Or. 
511,. 115, P 424. 

Pa,—Reed v. Erie, 79 Pa. 346; Wil- 
son v, Allegheny City, 79 Pa. 272; 
Philadelphia v. Greble, 38 Pa. 339; 
Scott v. Davis, 77 Pa, Super. 35.2) In 
re Greenfield Ave., 8 Pa. Dist, 80, 21 
Pa. Co. 619, 

S. D.—Pettigrew v. Sioux Falls, 35 
Seed. 874150 NW 072, 

Tex.—Celaya v. Brownsville, (Civ. 
A.) 203 SW 153. 

W. Va.—Moundsville v. Yost, 75 
W. Va. 224, 83 SE 910; Fairmont, v. 
Bishop, 68 Ww. Va. 308, 313, 69 SE 802 
[eit Cyeqy Cain. v; Elkins, 57 W. Va. 
9, 49 SE 8 $98 

Wis —Sayles v. Hartford, 161 Wis. 
186, 152 NW _ . 853; Pomainville v. 
Grand Rapids, 157 Wis. 384, 147 NW 
3877; State v. Ashland, 71 Wis, 502, 

Casper, 
43 


37 NW 809. 

Wyo.—Bass_ v. 28 Wyo. 
387, 05 P 1008, 208 P 9. 

37. Colo.—Pueblo v. Robinson; 12 
Colo, 4593, 21, P 899. 
7kY—Caldwell v. Rupert, 10 Bush 

La.—New qeerle v. Weeks, 104 La. 
489, 29 S 25 
jg Mo-—Halin v. Campbell, 71 Mo. 

N. M.—Albuquerque v. Zeiger, 5 N. 
M,. 674, 27 P 315. 

N. C—Raleigh vy. Peace, 110 N. C. 
32, 14 SE 521, 17 LRA 330. 

Pa.—Reed v. Hrie, 79 Pa, 346, 353. 

Tex.—Dallas Cons, Electrie St. R. 
Co. v. Dallas, (Commn. A.) 260 SW 
1034; Texas Bitulithic Co. v. Dallas 
Cons. Electric StatRs ConkéCiv. A» 
248 SW 746 [rev on other grounds 
Dallas Cons. Electric St. R. Co. v. 
Dallas, (Commn, A.) 260 SW 1034}. 

Utah. —Woodring v. Straup, 45 
Utah 173, 143: P 592, 594 [eit Cye}). 

Va. —Whiting Vv. West Point, 88 Va. 
905, 14 SE 698, 29 AmSR 750, 15 
LRA 860. 

“A power so fraught with danger 
must be conferred in clear terms, and 
not left to a vague inference. The 
right of private property is too 
sacred, and too carefully guarded ,by 
the constitution to be blown away by 
any loose or equivocal utterances.” 
Reed vy. Erie, supra. 

38. Texas Bitulithic Co..v. Dallas 
Cons. Electric St. R. Co., (Tex. Civ. 
A.) 248 SW 746 [rev on other grounds 
Dallas Cons. Electric St. R. Co. v. 


Dallas, (Commn,. A.) 260 SW 1034]. 
39. See Berry .v._ McCormick, 91 
Okl. 211, 217 P 392; Nitsche v. State 


Security Bank, 69 Ok, 37,7170 P2384, 

40. See Chicago Vv. Galt, 225 Ill. 
368, 80 NE 285; McChesney vy. Hyde 
Park, 151 M11. 634, 37 NE 858; Hyde 
Park v. Spencer, 118 Ill, 446, 8 NE 
846; Scott County v. Hinds, 50 Minn. 
204, 52 NW 523; Dowlan vy. Sibley, 36 
Minn. 430,113 1 NW 517. 

41. See case infra this note. 

{a] - Paving streets.—In Virginia 
the power of municipal corporations 
to impose local assessments for pav- 
ing streets is expressly prohibited 
by Const. (1902) § 170, and the char- 
ters of all such corporations are 
amended by § 117 of the constitution, 
“so as to conform to all provisions, 
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formly held that this power may be conferred upon 
municipalities by congress and by the state legis- 
latures,#2 and these legislative bodies may specify 
what officers of a municipality shall exercise the 
power,?*? and need not specifically prescribe the de- 
tails of the procedure to be pursued in its exer- 
As elsewhere shown the power to levy spe- 
cial assessments must be conferred either expressly 
or by necessary implication,*® and it is not conferred 
by a grant of power to make improvements*® such 
as the opening of streets,47 the improvement of 
streets, alleys and sidewalks,*® or the construction 
Nor is it conferred by a grant of 


eise.*# 


of tunnels.*® 
power to levy general taxes.°° 


In South Carolina it has been held that consti- 
tutional provisions which in substance require all 
taxes to be levied according to the value of the 
property, real and personal, and that all persons 


restrictions, limitations and powers 
set forth in this article, or otherwise 
provided in this Constitution.” Hicks 
v. Bristol, 102 Va. 861, 47 SE 1001. 
42. U.S.—New Orleans v. Warner, 
175 U. S. 120, 20 SCt 44, 44 L. ed. 96; 


Willard v. Presbury, 14 Wall. 676, 
20 L. ed. 719. 
Ark. — Fayetteville Sewer Impr. 


Dist. No, 1 v. Pollard, 98 Ark. 543, 
136 SW 957; Little Rock vy. Board of 
Impr., 42 Ark, 152. 

Cal.—Mulville v. San Diego, 183 
Cal. 734, 192 P 702; German Sav,, etc., 
Soe. v. Ramish, 138 Cal. 120, 69 P 
89, 70 P 1067; Hellman v, Shoulters, 
114 Cal..1386, 44 P 915,°45 P 1057; 
Gadd v. McGuire, 69 Cal: A. 347, 231 
P 754. 

Colo.—El Paso County vy. Colorado 
Springs; 66 Colo. 111, 180 P 301; 
Pueblo vy. Robinson, 12 Colo, 593, 21 
P 899; Wolff v. Denver, 20 Colo, A. 
1850-77 0b 364, 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287, 

Ga.—Washington v, Faver, 155 Ga. 
680, 117 SE 653, 

Ida.—Byrns v. Moscow, 21 Ida. 398, 
121 P 1084; McGilvery v. Lewiston, 
13 Ida. 338, 90 P 348. 

Tll.—Winnetka v. Taylor, 288. Ill. 
624, 124 NE 348; West Chicago Park 
Comrs. v. Farber, 171 Ill. 146, 49 NE 
427; West Chicago Park Comrs. v. 
Sweet, 167 Ill, 326, 47 NE 728; Jones 

“yv. Lake View, 151 Ill. 663, 38 NE 
688; Wilson v. Chicago Sanitary Dist., 
133 Tll, 448, 27 NE 203; Wetherell v. 
. Devine, 116 Ill. 631, 6 NE 24; Land 
Owners v. Peo., 113 Ill. 296; Cornell 
v. Peo., 107 Ill. 3872; West Chicago 
Park Comrs. vy. Western Union Tel. 
Co., 103 Ill. 33; Updike v. Wright, 81 
Til. 49; Leveeing Wabash River v. 
Houston, 71 Ill. 318; Gage v. Graham, 
57 Ill. 144; Hessler v. Drainage 
Comrs., 53 Ill. 105; Harward v. St. 
Clair, etc., Levee, etc., Co., 51 Tll. 130. 

Ind.—Indianapolis v. Bryan, 188 
Ind, 586,;.125 NE 38, 

A Iowa.—Warren v. Henly, 31 Iowa 
2s 

On ani Setmaitoos v, Atchison, 2 Kan. 


Ky.—Bayes v. Paintsville, 166 Ky. 
679, 179 SW. 623, LRA1916B 1027; 
Bradley v. McAtee, 7 Bush 667, 8 
AmR 309; Lexington v. McQuillan, 9 
Dana 513, 35 AmD 159; Louisville v. 
Hyatt, 2 B. Mon. 177, 36 AmD 594; 
Bradley v. McAtee, 7 Bush 667, 3 
AmR 309; Gibson v. O’Brien, 6 SW 28, 
9 KyL 639. 

La.—Fourmy vy. Franklin, 126 La. 
151, 52 S 249; Davies v. New Orleans, 
40 La. Ann, 806, 6 S 100; Municipality 
No. 2 v. Guillotte, 14 La. Ann, 297. 

Md.—Lyon v. Hyattsville, 125 Md. 
306, 93 A919, AnnCas1916E 765; Bas- 
sett v. Ocean City, 118 Md. 114, 84 A 
262; Lauer v. Baltimore, 110 Md. 447, 
73 A 162; Alexander v. Baltimore, 5 
Gill 383, 46 AmD 630; Burgess v. 
Pue, 2 Gill 11. 

Mass.—Masonic Bldg. 


Assoc. v. 
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and property be taxed uniformly prohibit the legis- 
lature from granting municipalities the power to 
levy special assessments to pay for public improve- 
ments.°! But by virtue of an amendment to the con- 
stitution, the legislature is authorized to delegate 
to cities and towns therein designated the power to 
levy such special assessments under circumstances 
therein enumerated.°? 

[§ 2813] (8) Delegated Power as Affected by 
Other Statutory Provisions. Nevertheless, the power 
to levy special assessments and to levy general taxes 
to pay for a public improvement may be conferred 
upon a municipality and exist at the same time, 


and where the power to levy special assessments for 


Brownell, 164 Mass. 3806, 41 NE 306. 

Mich.—Voigt v. Detroit, 123 Mich. 
547, 82 NW 258 [aff 184 U. S. 115, 22 
SCt 337, 46 L, ed. 459]; Trowbridge 
v. Detroit, 99 Mich, 443, 58 NW 368; 
Grand Rapids School Furniture Co. 
vy. Grand Rapids, 92 Mich. 564, 52 NW 
1028; White v. Saginaw, 67 Mich, 33, 
34 NW 255; Hoyt v. East Saginaw, 
19 Mich, 39, 2 AmR 76, 

Mo.—State v. St. Louis, 62 Mo. 244. 

Nebr.—Nelson vy. South Omaha, 84 
Nebr. 434, 121 NW 453; Dodge County 
v. Acom, 61 Nebr. 876, 85 NW 292, 

N. J.—Cook y. Allendale, 79 N. J. L. 
285, 75 A 769; Tusting v. Asbury 
Park, 73 N. J. lL. 102, 62 A 183; Wil- 
son v. Trenton, 55 N. J, L. 220, 26 A 
83: [aff-56 N.-Jicls 716,31 1A 775); 
Hoetzel v. East Orange, 50 N. J. L. 
354, 12 A 911. 

N. Y.—In re New York, 190 _N. Y. 
350, 83 NE 299, 16 LRANS 335, 13 
See Matter of Zborowski, 68: 


N. C.—Durham v. Durham Pub. 
Serv. Co., 182 N. C, 333, 109 SE 40; 
Benet vy. Canton, 177. N. C. 52, 97 SE 

N. D.—Boynton v. Minot, 54 N. D. 
795, 211 NW 441; Ellison v. La Moure, 
30 N. D. 48, 151 NW _ 988, 989 [cit 
Cyc]; Soliah vy. Cormack, 17 N, D. 393, 
117 NW 125; Vallely v. Grand Forks 
Park Comrs., 16 N. D. 25, 111 NW 615, 
15 LRANS 61. 

Oh.—Butler v. Findlay, 114 Oh. St. 
351, 151 NE 470; Krumberg v. Cincin- 
nati, 29 Oh. St. 69; Bonebrake vy. 
Wall, 11 Oh.: Dec, (Reprint) 38, 24 
CineLBul 175. 

Okl.—Lowery v. Water Impr. Dist. 


No, 5, 122 Okl. 116, 251 P 748; Raw-| 


lins v. Warner-Quinlan Asphalt Co., 
70. Ok], 809; 174 P 526; Leatherman v. 
Addington, 37 Okl. 486, 182 P 129; 
eeeun v. Patrick, 35 Okl. 408, 180 P 


Or.—Patterson v. Ashland, 95 Or, 
233, 187 P 593; Beers v. Dalles City, 
16--Or, 334, 18. P 836, 

Pa.—Anderson v. Lower Merion 
Tp., 217 Pa, 369, 66 A 1115; Phila- 
delphia v. Bowman, 175 Pa. 91, 34 A 
853; In re Washington Ave., 69 Pa. 
352, 8 AmR 255; In re South Beatty 
St., 75 Pa. Super, 145; York ‘City 'v. 
Eyster, 68 Pa. Super, 104; Harrisburg 
v. McPherran, 14 Pa. Super. 473 [aff 
200 Pa. 343, 49 A 988], 

S. C.—Maudlin v. Greenville, 42 §S. 
C, 2938, 20 SE 842, 46 AmSR 723, 27 
LRA 284; Charleston vy. Pinckney,.5 
SoG ed, S207, 

Tenn.—Jordan vy. 
Tenn. 337, 255 SW 3 

Tex.—Storrie v. Cortes, 90 Tex. 283, 
38 SW 154, 85 LRA 666; Connor y. 
Paris, 87 Tex. 32, 27: SW $88; Adams 
v. Fisher, 75. Tex. 657;° 6 SW 772; 
Taylor v. Boyd, 63 Tex. 533; Griffin v. 
Waxahachie, (Civ. A.) 257 SW 988; 
San. Antonio v. Spears, (Civ. A.) 206 
SW 7038; Hutcheson y. Storrie, (Civ. 
A.) 48 SW 785 [rev on other grounds 
92 Tex. 685, 51 SW 848, 71 AmSR 884, 


Cleveland, 148 
UT. 


an improvement has been expressly conferred, a 
subsequent grant of power to levy general taxes 
for such improvement does not take away the power 
of special assessment;®? and where both of these 


45 LRA 289]; Houston City St. R. Co. 
v. Storrie, (Civ, A.) 44 SW 693 [rev 
on other grounds 92 Tex. 129, 46 SW 
796, 44 LRA 716]. 

Vt.—Allen v. Drew, 44 Vt. 174. 

Wash.—In re Westlake Ave., 40 
Wash, 144, 82 P 279; Hansen v. Ham- 
mer, 15 Wash. 315, 46 P 332. : 

W. Va.—Huntington Engineering 
Co. v. Gallaher, 101 W. Va. 110, 132 
SE 866; Holswade v. Huntington, 96 
W. Va. 124, 122 SE 449: Whetsell v. 
Elkins, 68 W. Va. 709, 70 SE 754. 


Wis.—Johnson vy. Milwaukee, 40 
Wis. 315. ; 

Ont.—Capon v. Toronto Corp., 26 
Ont, 178 


Que.— Choquette v. Varennes, 54 
Que. Super. 33. 


Newfoundl.—British Soc. v. Pin- 
sent, 6 Newfoundl. 168, 
43. In re Zborowski, 68 N. Y. 88. 


44, Raleigh v. Peace, 110 N. C. 32, 
14 SE 521, 17 LRA 3830; Griffin v. 
Waxahachie, (Tex. Civ. A.) 257 SW 


988. See intra § 3105. 

45. See supra § 2811, 

46. See cases infra note 47. 

47. Bloomington v. Latham, 142 
Tll, 462, 32 NE 506, 18 LRA 487; 


Patterson v. Baltimore, 130 Md, 645, 
101 A 589; Omaha v. State, 69 Nebr. 
29, 94 NW 979; Krumberg v. Cincin- 
nati, 29 Oh. St. 69. 

48. Fairfield v,. Ratcliff, 20 Iowa 


396. 

49. Gassner v. McCarthy, 160 Cal. 
82, 116 P 73. 

50. Ga.—Augusta v, Murphey, 79 
Ga. 101, 8 SE 326. 

Md.—Annapolis v. Harwood, 32 Md. 
471, 3 AmR 161. 

N. Y.—Squire v. 
Hun 218, 22 NYS 8 

N. C.—Asheville v. Wachovia Loan, 
etc., Co., 1438 N. C. 360, 55 SE 800. 

Utah—wWoodring v. Straup, 45 
Utah 173, 143 P 592, 594 [cit Cyc]. 

“The ordinary grant to a municipal 
corporation of power to levy taxes 
for municipal purposes will not jus- 
tify any other than ordinary taxes. 
This would follow from the general 
rule which requires a strict construc- 
tion of all such grants;’but this prin- 
ciple has peculiar force when applied 
to powers in themselves exceptional.” 
2 Cooley Tax. p 1156 [quot Asheville 
v. Washovia Loan, etc., Co., 143 N. Cc. 
360, 55 SE 800). To same effect 
Raleigh v. Peace, 110 N. C, 32, 14 SE 
521, 17 LRA 330. 

51. Mauldin v. Greenville, 53 S. Cc. 
285, 31 SE 252, 69 AmSR 855, 438 LRA 
101; Mauldin v. Greenville, 42 S, Cc. 
293, 20’ SH 842, 46 AmSR 7238, 27 
LRA 284 [overr on other grounds 
Mauldin v. Greenville, 538 S. C, 285, 
31 SE 252, 69. AmSR 855, 48 LRA 
toa. State v. Charleston, 46 S. G. L. 


52. Sullivan v. Charleston, 123 S 
C. 91, 116-SE 104, 


Cartwright, 67 
99, 


53. State v. West Orange Tp., 40 
N. J. L. 122; In re Dugro, 50 N.. Y. 
513. See Kuehner vy, Freeport, 143 


For later cases, developments and changes in the law see cumulative Annotations, same title, page. and note number. 
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powers exist, the question which of them shall be 
exercised is within the discretion of the municipal- 
So it has been held that a statute provid- 
ing that a municipality shall pay to the county an 
estimated portion of the cost of an improvement to 
be apportioned by the municipality as a whole as 
agreed between the council and county commission- 
ers does not nullify the power of the city to assess 
property owners for benefits of improvements under 


ity.°* 


statutes which contemplate that 
shall provide both for the levying 


ments and for the levying of a tax upon the mu- 


nicipality as a whole.®® 


f§ 2814] (4) Delegated Power as Affected by Cus- 
tom To Pay by General Taxation. Where power has 


MUNICIPAL CORPORATIONS 


the municipality 
of special assess- 
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special assessments to pay for a public improve- 
ment, the right to exercise the power so conferred is 
not affected by the fact that in the past the mu- ' 
nicipality paid either in whole or in part for the same 
kind of improvement by general taxation.°® 

[§ 2815] d. Constitutional Limitations on Power** 
—(1) In General. 
tion providing for the creation of special taxing dis- 
tricts*® and for the imposition of special assess- 
ments on property within the district specially bene- 
fited by public improvements®® has been frequently 
‘assailed as being in violation of one or more of the 


The ordinary and usual legisla- 


organie laws of state or federal government, but in 


been conferred by statute on a municipality to levy 


Til, 92, 103; 32 NE 372, 17 LRA 774 
(“many cases have found approval 
in this court where general taxation 
for part of the improvement has 
been combined with either special 
assessment or special taxation of 
contiguous property’’). 

54>. in’ re! Dugro; “50 Ni ¥75135 

55. Butler v. Findlay, 114 Oh. St. 
351, 151 NE 470. 

56. McChesney v. Chicago, 152 Ill. 
543, 38 NE 767; Murphy v. Peo., 120 
Tll. 234, 11 NE 202; Bonar v. South- 
gate, 315 Ky. 133, 284 SW 1019; 
Stingily v. Jackson, 140 Miss. 19, 104 
S 465; Colby v. Medford, 85 Or. 485, 
167 P 487; Ladd v. Gambell, s5Or! 
393, “D9 Pp 113. See Kalamazoo v. 
Perrin, 194 Mich. 484, 160 NW 653 
(where the power has ‘been conferred 
on a municipality to levy special as- 
sessments the fact that it voted in 
one year to pay from the general 
treasury for certain paving repairs 
would not estop it from levying a 
special assessment for future re- 
pairs). 

57. Cross references: hs 
Constitutionality of provisions: 

Assessing: 

Corner lots for improvements on 
both streets see infra § 2925. 
Bach lot for work done in front 

of it see infra § 3128. 
Improvements previously con- 
Se and paid for see infra 


In excess of benefits as taking 
without just cos teation see 
infra §§ 3072, oy 

Authorizing Lo eae 
Against railroad property see in- 

fra § 2888. 

Before completion of improve- 
ment see infra § 3081. 

Authorizing municipality to appor- 
tion cost between public and 
property owners see infra § 3097. 

Authorizing special assessment: 
Against railroad right of way 

and tracks see infra § 2889 et 
seq. 

Against street railroad right of 
way and tracks see infra § 2899 
et seq. 

Delegating power to appoint as- 
sessors see infra § 30384 

Discriminating between different 
localities in apportionment be- 
tween public and property own- 
ers see infra § 3097. 

Exempting from assessment prop- 
erty given to city for public 
purposes see infra § 2997 et seq. 

Failing to prohibit aSsessment in 

of benefits see infra 

§ 3071. 


For apportionment according to: 
Area see infra § 3111. 
Combination of frontage and area 

see infra § Bis 
Deena method see infra § 


Value of peeerenty. assessed see 
infra § 3 
For Jaber he revision, or vaca- 
tion of assessment by council 
see infra § 3187. 
Limiting: 
Assessment to part of cost of 


improvement see infra § 3080. 
Time for suit to vacate or enjoin 
assessment see infra § 3311. 

Making: 

Leasehold interest subject to as- 
sessment see infra § 2877, 

No ot ahi for notice and hear- 
ing see infra §§ 3050-30538. 

Public property liable to assess- 
ment see infra §§ 2879, 2881. 

Tax bills or certificates prima 
facie valid see infra § 3155. 

Relating to reassessments see infra 
XVII, F, 30, °c; 

Requiring street railway company 
to pave between tracks. see in- 
fra § 2900. 

Validating void assessments see 
infra XVII, F, 33. 

Due process: 

As requiring notice and hearing 
see infra 58, 

Assessment in excess of benefits as 
a taking without due process of 
law see infra § 3073. 

Service by: publication as satisfying 
requirements of due process of law 
see infra § 3060. 

58. Taxing district generally see 
infra § 2933 et seq. 

59. Power to levy assessments 
generally see supra § 2809 et seq. 

60. . S.—Gast Realty, etc. Co. 
v. Schneider Granite Co., 240 U. S. 
55, 36 SCt 254, 60 L. ed. 523; Cleve- 
land, etc., R. Co. v. Porter, 210 U. S. 
177, 28 SCt 647, 52 L. ed. 1012; Bau- 
man v. Ross, 167 U. S, 548, 17 SCt 
966, 42 L. ed. 270; U. S. v. Memphis, 
97 U. S. 284, 24 L. ed. 987. 

Ala.—Alabama Tract Co. v. Selma 
Trust, etc., Bank, 213 Ala. 269, 104 
S 517; Harton v. Avondale, 147 Ala. 
458, 41 S 934; Birmingham y. Klein, 
89 Ala, 461, 7 S 386, 8 LRA 369, 

Ark.—Kirst v. Little Rock St. 
Impr. Dist. No. 120, 86 Ark. 1, 109 
SW 526; Craig v. Russellville Water- 
works Impr, Dist., 84 Ark. 3890, 105 
SW 867; Ahern v. Texarkana Impr. 
Dist. No. 3, 69 Ark. 68, 61 SW 575. 

Cal.—O’Dea v. Mitchell, 144 Cal. 
374, 77 P 1020; Davies v. Los An- 
geles, 86 Cal. 37, 24 P 771; Thomason 
v. Ashworth, 73 Cal. 73, 14 P 615; 
Lent vy. Tillson, 72 Cal. 404, 14 P 
71, (aff/140 U. Ss 316,11 SCt 825; °35 
L. ed. 419]; Santa Clara Valley Land 
Co. v. Meehan, 62 Cal. A, 531, 217 P 
787. 

Colo.—Jackson v. Denver, 41 Colo. 
362, 92 P 690; Denver y. Londoner, 
33 Colo. 104, 80 P 117 [rev on other 
grounds 210 U. S. 378, 28 SCt 708, 52 
L. ed. 1103]; Denver v. Knowles, 17 


Colo, 204, 30 P 1041, 17 LRA 135. 
Conn.—Nichols v, Bridgeport, 23 
Conn, 189, 69 AmD 636 
Del._English v. Wilmfngton, 16 


Del. 63, 37 A 158. 

D. C.Parson v. District of Colum- 
bia; 8 App. 291 [aff 170 U. S45, 18 
Sct 521, 42 L. ed. 943]. 

Fla.—Walters v. Tampa, 88 Fla. 
177, 101 S 227; Edwards v. Ocala, 58 
Fla. 217, 50 S 421. 

Ga.—Faver v. Washington, 159 Ga. 
568, 126 SE 464; Tillman v. Valdosta, 
159. Ga, 105, 125 SH 71; Sanders v. 
Gainesville, 14) Ga. 441, 81 SE 215; 


the main the constitutional validity of this legisla- 
tion has been upheld.®° 


et M. E. Church y. Atlanta, 76 Ga, 


Hawaii.—McCandless y. Honolulu, 
24 Hawaii 524, 3 
Ill.— Ottawa v. Colwell, 260 Ill. 


548, 103 NE 5738; McChesney v.. Chi- 
cago, 227 Ill. 450, 81 NE 435; Me- 
Chesney v. Chicago, 226 Ill. 238, 80 
NE 770; Northwestern Univ, v. Wil- 
mette, 230 Ill. 80, 82 NE 615; Hul- 
bert. v. Chicago, 217 Ill. 286, 75 NH 
486; Chicago Title, etc., Co. v. Lake 
View, 187 Ill. 622, 58 NE 597; West 
Chicago Park Comrs. v. Farber, 171 
Ill. 146, 49 NE 427; Green v. Spring- 
field, 130 Ill, 515, 22 NE 602; Falch 
Vi Peoic 99 tii, 137; Dunham v. Peo., 
ON yaad OU Ra sata Bedard v. Hall, 44 Ill, 
$1; ‘McChesney v. Hyde Park, 28 NE 

Ind.—Pittsburgh, ete., R. Co. v. Ta- 
ber, 168 Ind. 419, 77 NE 741, 11 “Ann 
Cas 808; Spaulding v. Mott, 167 Ind. 
58, 76 NE 620; Dyer v. Woods, 166 
Ind. 44, 76 NE 624; Pittsburgh, ete., 
RCo.) ‘Vv. Bish; 158 Ind, 525, 63 NE 
454; Hibben v. Smith, 158 Ind. 206, 
62 NE 447; Wray v. Fry, 158 Ind. 
92, 62 NE 1004; Leeds v. Defrees, 
157 Ind. 392, 61 NE 930; Turpin v. 
Eagle Creek, ete., Gravel Road Coy 
48 Ind. 45; ‘Lafayette v. Fowler, 34 
Ind. 140; Palmer v. Stumph, 29 Ind. 
329; Snyder v. Rockport, 6 Ind. 240. 

Towa.—Durst v. Des Moines, 164 
Iowa 82, 145 NW 528; Burlington Vv. 
Quick, 47 Iowa 222, 

Kan.—Union Pac. R. Co. v. Abilene, 
78 Kan. 820, 98 P 224; Clarke v; 
Lawrence, 75 Kan, 26, 88 P 735: 
Parker-Washington Co. v. Kansas 
City, 73 Kan. 722, 85 P 781; Moore 
v. Paola, 63 Kan. 867, 66 P 1040; 
Parker v. Challiss, 9 Kan, 155; Hines 
v. Leavenworth City, 3 Kan. 186. 

Ky.—Vogt v. Oakdale, 166 Ky. 810, 
179 SW. 1037; Barfield v. Gleason, 
lll Ky. 491, 63 SW 964, 23 Kyl 
128; Abraham vy. Louisville, 62 SW 
1041, 23 KyL 375; Dunlap v. Gosnell, 
35 Sw 108, 18 Ky 8; Covington vy, 
Worthington, 88 Ky. 206, 10 SW 790, 
11 SW 1038, 11 KyL 141: Louisville 
v. Hyatt, 2 B. Mon. 177, 36 AmD 594; 
Bradley v. McAtee, 7 Bush 667, 3 
AmR 309; Sutton v, Louisville, 5 
Dana 28. 

La.—Lafayette 'v. Tanner, 149 La, 
430, 89 S 3814; Crowley v. Acadia 
Parish, 138 La, ‘488, 78 S 487; Fourmy 
Vv. Franklin, 126 La. 161, 52 8 249; 
Barber Asphalt Pav. Co. Vv. Gogreve, 
41 La. Ann, 251, 5 S848, 

Me.—Auburn v. Paul, 84 Me, 212, 
24° A, 817. 

Md.—Lyon vy. Hyattsville, 125 Mada, 
306, 98 A 919, AnnCas1916B 765% 
Lauer v. Baltimore, 110 Md. 447, 73, 
A 162; Brooks v. Baltimore, A8 ‘Md. 
265; Howard v. Baltimore First In- 
dependent Church, 18 Md. 451; Hen- 
derson v. Baltimore, 8 Ma. 352; 
Moale v. Baltimore, 5 Md. 314, 61 
AmD 276; Alexander vy, Baltimore, 5 
Gill 383, 46 AmD 630. 

Mass.—Estes v. Newton, 241 Mass. 
229, 136 NE 643; Driscoll v. North- 
bridge, 210 Mass. 151, 96 NE 59; 
Stark v. Boston, 180 Mass. 293, 62 
NE 375; Hall v. Boston St, Comrs., 
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[§ 2816] (2) Methods of Taxation and Limitations 
Assessments for public improvements 
are not as a rule regarded as taxation within the 
meaning of the provisions common to state consti- 
tutions governing the methods of taxation.®*_ 
a special assessment for local improvements is not 
a tax® or ‘‘special taxes’’®* within constitutional 


of Amount. 


MUNICIPAL CORPORATIONS 


And 


or statutory provisions limiting the amount for 


177 Mass, 434, 59 NE 68; Masonic 
Bldg. Assoc. v. Brownell, 164 Mass, 
306, 41 NE 306; Holt v. Somerville, 
127 Mass. 408; Boston’s Seamen’s 
Friend Soc. v. Boston, 116 Mass. 181, 
17 AmR 153; Howe vy. Cambridge, 114 
Mass. 388; Boylston Market Assoc. v. 


Boston, 113 Mass. 528; Butler v. 
Worcester, 112 Mass. 541; Prince v. 
Boston, 111 Mass. 226; Jones v. 


Boston, 104 Mass. 461; Salem Turnp., 
ete., Corp. v. Essex County, 100 
Mass. 282; Wright v. Boston, 9 Cush, 
233: In re Goddard, 16 Pick. 504, 28 
AmD 259; Dorgan v. Boston, 12 Allen 
223. Uh 
Mich.—Auditor Gen. v. Wellman, 
160 Mich. 512, 125 NW 392; Blades 
v. Detroit Water Comrs., 122 Mich. 
366, 81 NW 271; Williams v. Detroit, 
2 Mich. 560. d 
Minn.—State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCasi916B 189; 
Wolfe v. Moorhead, 98 Minn, 113, 107 
NW 728; State v. Macalester Col- 
lege, 87 Minn. 165, 91 NW 484 [app 
dism 191 U. S. 565 mem, 24 SCt 846 
mem, 48 L. ed. 304 mem];- State v. 
Ramsey County Dist. Ct., 87 Minn. 
146, 91 NW 300; State v. St. Louis 
County Dist. Ct., 61 Minn. 542, 64 


NW 190; Rogers v. St. Paul, 22 
Minn, 494. 
Miss.—Stingily v. Jackson, 140 


Miss. 19, 104 S 465; Edwards House 
Co. v. Jackson, 91 Miss. 429, 45 S 14; 
Smith ‘vy. Aberdeen Corp., 25 Miss. 
458. 

Mo.—Corrigan v. Kansas City, 211 
Mo. 608, 111 SW 115; State v. St. 
Louis; 211. ‘Moe).591;, 
Fruin-Bambrick Constr. Co. v. St. 
Louis, Shovel Co., 211 Mo. 524, 111 
SW 86; Sedalia v. Dogherty, 206 Mo. 
372, 104 SW 22; Sedalia v. Dugan, 
206 Mo. 370, 104 SW 23; Sedalia v. 
Smith, 206 Mo. 346, 104 SW 15; Hund 
v. Rackliffe, 192 -Mo.~ 312, 91 SW 
500; Keith v. Bingham, 100 Mo. 300, 
13 SW 683; Buchan v. Broadwell, 88 
Mo, 31; Kansas City v. Johnson, 78 
Mo, 661; State v. St. Louis, 52 Mo. 
574; Uhrig v. St. Louis, 44 Mo. 458; 
St. Louis v. Clemens, 36 Mo. 467; 
St. Joseph v. O’Donoghue, 31 Mo. 
345; Garrett v. St.. Louis, 25 Mo. 505, 
69 AmD 475; Mound City v. Melvin, 
(A.) 205 SW 254; Sedalia v, Coleman, 
82 Mo. A. 560. 

Nebr.—State v. Hanson, 80 Nebr. 
738, 117 NW 412; Wheeler v. Platts- 
mouth, 7 Nebr. 270. 

N. H.—Granite State Land Co. v. 
Hampton, 77 N. H. 179, 89 A 842. 

N. J.—Hedden v. Verona, 82 N. J. 
L736, 82eA 880; Simmons v. Mill- 
ville, 75 N. J. L. 177, 66 A 895 [aff 
"6 N. J. L. 821, 71 A 1135]; State v. 
Dean, 23 N. J. L. 335, 

N. M.—Roswell v. Bateman, 20 
N. M. 77, 146 P 950, LRA1917D 365, 
AnnCasi918D 426. 

N. Y.—McLaughlin v. Miller, 124 
N. Y. 510, 26 NE 1104; Spencer v. 
Merchant, 100 N. Y. 585, 3 NE 682; 
Litchfield v. Vernon, 41 N. Y. 123; 
Manice v. New York, 8 ‘ ‘ 
Peo. v. Brooklyn, 4 N. Y. 419, 
AmD 266; Peo. v. Buffalo Bd. 
Assessors, 127 App. Div. 851, 
NYS 924; Litchfield v. McComber, 42 
Barb. 288; Day v. Dunkirk, 86 Misc. 
266, 148 NYS 299 [aff 170 App. Div. 


936 mem, 154 NYS 1118 mem (aff 
222 N. Y¥. 705 mem, 119 NE 1037 
mem) J. 


N. C.—Tarboro v. Forbes, 185 N.C. 
59, 116 SE 81; Kinston v. Loftin, 149 
N. C. 255, 62 SE 1069. 


N. D.—Skeffington v. Prante, 17 N. 
D. 266, 115 NW 8384; Ross vy, Prante, 
17 N. D. 266, 115 NW 83838; Roberts 
v. Fargo First Nat. Bank, 8 N. D. 
504, 79 NW 1049. 

Oh.—Dayton v. Bauman, 66 Oh. 
St. 379, 64 NE 433; Raymond v. 
Cleveland, 42 Oh. St. 522; Gest v. 
Cincinnati, 26 Oh. St. 275; Corry v. 
Carapbell, 25 Oh. St. 134; Maloy v. 
Marietta, 11 Oh. St. 636; Northern 
Indiana R. Co. v. Connelly, 10 Oh. 
St. 159; Ernst v. Kunkle, 5 Oh. St. 
520; Marion v. Epler, 5 Oh. St. 250; 
Hill v. Higdon, 5 Oh. St. 243, 67 AmD 
289; Maloy v. Marietta, 8 Oh. Dec. 
(Reprint) 70, 2 WklyLGaz 406 [rev 
on other grounds 11 Oh. St. 6386]; 
Ridenour v. Saffin, 1 Handy 464, 12 
Oh, Dec. (Reprint) 238. 

Okl.—Missouri, ete, R. Co. v. 
Tulsa, 113 Okl, 21, 238 P 452; Raw- 
lins v. Warner-Quinlan Asphalt Co., 
70. OK... 309, 174.P. 526;..Riley  v. 
Carico, 27 Okl. 33, 110 P 738; Perry 
v0 Davis, 18) (OkK1.. 42%, . 90: B.-865; 
Jones y. Holzapfel, 11 Okl. 405, 68 
Pode, 

Or.—Kadderly v. Portiand, 44 Or. 
118, 74 P 710, -75~P; 222. 

Pa.—Anderson vy. Lower Merion 
Tp:, 217 Pa; 3695.66: A.11153, Oil City 
v. Oil City Boiler Works, 152 Pa. 
348, 25 A 549; Harrisburg v. Segel- 
baum, 151 Pa. 172, 24 A 1070, 20 LRA 
834; In -re Centre St.,'115 Pa. 247, 
8 A 56; Michener v. Philadelphia, 118 
Pa. 535, 12 A 174; In re Washington 
Ave., 69 Pa. 352, 8 AmR 255; Ham- 
mett v. Philadelphia, 65 Pa. 146, 8 
AmR 615; Stroud v. Philadelphia, 61 
Pa, 255; Wray v. Pittsburgh, 46 Pa. 
365; Schenley v. Allegheny, 25 Pa. 
128; Franklin v. Hancock, 18 ' Pa. 
Super. 398 [aff 204 Pa. 110, 53 A 
McMasters v. Com., 3 Watts 


._I.—Bishop v. Tripp, 15° R. 1. 
466, 8 A 692; Deblois v. Barker, 4 
nett 445; In re Dorrance St., 4 R. I. 
ov. 

S. C.—State v. Charleston, 46 S. C. 
L. 702; Cruikshanks y. City Council, 
D248: YC! Te, 860: 

S. D.—Whittaker v. Deadwood, 23 
eee: 538, 122, NW 590, 139 AmSR 

Tenn.—Arnold v. Knoxville, 
Tenn. 195, 90 SW 469, 8 LRANS 837, 
5 AnnCas 881. 

Tex.—Connor v. Paris, 87 Tex. 382, 
27 SW 88; Nalle v. Austin, (Civ. A.) 
103 SW 825. 

Vt.—Woodhouse v. Burlington, 47 
Vt. 300. : 

Va.—Violett v. Alexandria, 92 Va. 
561, 23 SE 909, 53 AmSR 825, 31 LRA 
382; Davis v. Lynchburg, 84 Va. 861, 
6 SE 230, 

Wash.—State v. Bartlett, 112 Wash. 
299, 192 P 945: McCurdy v. Ballard, 
42 Wash. 697, 84 P 399; Monk vy. Bal- 
lard, 42 Wash, 85, 84 P 397; In re 
Westlake Ave., 40 Wash. 144, 82 P 
279; McNamee v. Tacoma, 24 Wash. 
591,64 P 791. 

W. Va.—Huntington Engineering 
Co. v. Gallaher, 101 W. Va. 110, 132 
SE 866; Avis v. Allen, 83 W. Va. 789, 
99 SEH 188; Parkersburg v. Tavenner, 
42 W. Va. 486, 26 SE 179. 

Wis.—Peterson v. Phillips, 189 Wis. 
246, 207 NW 268; Sanderson v. Her- 
man, 108 Wis. 662, 84 NW 890, 85 NW 
i Weeks v. Milwaukee, 10 Wis. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
1210, 96 P 697. 

61. Ala.—Bradford v. Huntsville, 
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which property may be taxed. The power to im- 
pose these assessments is not prevented by provi- 
sions that all property subject to taxation shall be 
taxed in proportion to its value,®* nor by provisions 
declaring that ‘‘all lands and improvements thereon 
shall be listed for assessment, valued for taxation, 
and assessed separately. 
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215 Ala. 591, 112 S 200; Mobile Light, 
ete., Co. v. Mobile, 200 Ala. 141, 75 S 
889; Troy v. Protestant Episcopal 
Church, 174 Ala. 380, 56 S 982, Ann 
Cas1914B 815;. Birmingham v. Klein, 
89 Ala. 461, 7 S 386, 8 LRA 369 [overr 
Mobile v. Royal St. R. Co., 45 Ala. 
322; Mobile v. Dargan, 45 Ala. 310]. 

Cal.—Chambers v. Satterlee, 40 Cal. 
497, 

Ga.—First M. E. Church y. Atlanta, 
76 Ga, 181. 

Ill.— Wright v. Chicago, 46 Ill. 44; 
McChesney vy. Hyde Park, 28 NE 
1102; Peoria v. Kidder, 26 Ill. 351. 

Ky.—Hager v.. Gast, 119 Ky. 502, 
84 SW 556, 27 KyL 129. 

Md.—Brooks v. Baltimore, 48 Md. 265. 
ah ee v. Detroit, 2 Mich. 


Mo.—Meier v. St. Louis, 180 Mo. 
391, 79 SW 955. : 
N. C.—Raleigh v. Peace,-110 N. C. 
82, 14 SE 521, 17 LRA 330. 
Oh.—Dayton vy. Bauman, 66 Oh. St. 
379, 64 NE 433. 


Okl.—Jones v, Holzapfel, 11 Okl. 
405, 68 P 511. 

Or.—Kadderly v. Portland, 44 Or. 
118, 74 P 710, 75 P 222. 

Ss. D.—Winona, etc, R. Co. v- 


Watertown, 1S. D. 46, 44 NW 1072. 

Wash.—Hansen v. Hammer, 15 
Wash, 315, 46 P 332 

62. Ala.—Birmingham v. Klein, 89 
Ala. 461, 7 S 386, 8 LRA 369. 

Iowa.—Dittoe v. Davenport, 74 Iowa 
66, 836 NW 895. 

Ky.—Shaw v. Mayfield, 204 Ky. 
618, 265 SW 13; Wickliffe v. Green- 
ville, 170 Ky. 528, 186 SW 476; Dyer 
v. Newport, 80 SW 1127, 26 KyL 204: 
Gosnell -v. Louisville, 104 Ky. 201, 
46 SW 722, 20 KyL 519. 

La.—Barber Asphalt Pay. Co. v. 
Gogreve, 41 La. Ann. 251, 5 S 848. 

N. C.—Raleigh v. Peace, 110 N. GC. 
32, 14 SE 521, 17 LRA 330. 

Oh.—Raymond y. Cleveland, 42 Oh. 
St. 522; Walsh v. Sisler, 20 Oh. Cir. 
be ne an Oh, Cir. Dec. 29. 

——Jones vy. Holzapfel, 11 i 

bas 68 Bs patra P sider: 
a.—Greensbur v. Laird, f 
Co. 608. = phy 

Tex.—Austin v. Nalle, 102, Tex. 536, 
120 SW 996; Taylor v: Boyd, 68 Tex. 
533; Roundtree v. Galveston, 42 Tex. 
612; Dallas v, Atkins, (Civ. A.) 197 
ek 

ls ansas City v. Bacon, 147 Mo. 
259, 48 SW 860; Farrar v. St. Conte 
80 Mo. 379; Adams v. Lindell, 72 Mo, 
17a: ORR Can me v. Syndi- 
cate Lo O., Mo. A, 261, 
a ad SW 150. Ss 

‘ a.—Birmingham v. Klein, 8 
Ala. 461, 7 S 386,.8 LRA .369 es 
ee eee Vv.’ Royal St. 'R. 

0., 45 a. ; Mobile v. Dar 
Ala. 310]. ree 

Ill.—Harrigan v. Jacksonville, 220 
eee ee 85. 

y.—Holzhauer v. Newport, 94 
396, 22 SW 752, 15 KyL 188. et 
Bees ee <i ewe 180 Mo. 

STS ; St. Joseph v. 
110° Mo. 445, 19 'SW 713. ce 

N. C.—Raleigh v. Peace, 110 N. C. 
32, 14 SE 521, 17 LRA 330. 
ate Rees Ge v. pa iek: 35 Okl, 408, 

$8; Jones v. Holzapfel, 11 i 
405, 68 P 511. i Se 

S. D.—Winona, etc, R. Co. v. 
Watertown, 1S. D. 46, 44 NW 1072. 

Wash.—Austin v. Seattle, 2 Wash. 
667; 272 R55 t, 

65. McGarvey v. 17 Wyo. 


Swan, 
120, 155, 96 P 697. 


5 i aS A SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


-§§ 2817-2818] 


[§ 2817] (3) Equal Protection of the Law.°* Al- 
though the power to impose assessments for public 
specially benefited 
thereby is not absolute and unqualified but must 
be exercised so as to give equal protection to the 
property rights of the citizens,®’ it is very generally 
recognized that there is nothing in the constitu- 
tional provision which guarantees to all persons the 
equal protection of the law which prohibits special 
assessments on property specially benefited by a 
publie improvement,®® although as hereinafter shown 
particular legislation has been held to infringe the 
rule because of the methods of apportionment pro- 


improvements on property 


66. Generally see Constitutional 
Law §§ 874-955. 

67. Matter of Nagy St., 99 Misc. 
314, 164 NYS 537. See also Constitu- 
tional Law § 892. 

68. U. S.—Louisville, ete., R. Co. 
v. Barber Asphalt Pay. Co., 197 U. S. 
430, 25 SCt 466, 49 L. ed. 819; Chad- 
wick v. Kelly, Mrs Dee 540, "23, SCt 
175, 47 L. ed. 293; Walston v. Nevin, 
128 U. S..578, 9 Sct 192, 32 L. ed. 544. 

Cal.—Santa Clara Valley Land Co. 
v. Meehan, 62 Cal. A. 531, 217 P 787. 

Conn. —State Vv. MeMahon, 76 Conn. 
97-55 A 591. 


Fla.— Walters v. Tampa, 88 Fla. 
UE all So 227, 
‘Tll.—Joe vy. Alton, 189 Ill. 256, 59 


NE 622, 82 AmSR 448. 

Ind.— Barber Asphalt Pav. Co. v. 
Edgerton, 125 Ind. 455, 25 NE 436; 
Palmer v. Stumph, 29 Ind. 329. 

Iowa.—Owen y. Sioux City, 91 Iowa 
1905-59 NW. 3: 

Ky, —Augusta v. Taylor, 65 SW 837, 


23 KyL 1647. 
Mass.—Holt y. Somerville, 127 
Mass. 408; Howe v. Cambridge, 114 


Mass. 388. 

Minn.—State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCas1916B 189; Wil- 
liams v. St. Paul, 123 Minn, iL: 142 
NW 886. 

Miss.—Edwards House Co. v. Jack- 
son, 91 Miss. 429, 45 S 14. 

Mo.—Taylor v. Dugan, 206 Mo. 370, 
104 SW 238; Sedalia v. Smith, 206 Mo. 
346, 104 SW 15. 

N, J.—State v. Newark, 37 N. J. L. 
415, 18 AmR 729; State v. Hoboken, 
36 -N. J. L. 291. 

N. M.—Roswell v. Bateman, 20 N. 


M. 77, 146 P 950, LRA1917D 365, 
AnnCasl1918D 426, 
N. Y.—Peo. vy. Brooklyn, 4 N. Y. 


419, 55 AmD 266. 
Oh. —Miami County y. Dayton, 
Oh. St. 215, 110 NE 726. 
Okl.—Riley v. Carico, 27 Okl. 33, 
Philadelphia, 65 


110 P 7388. 

Pa.—Hammett v. 

Pa. 146, 3 AmR 615; Wray y. Pitts- 

burgh, 46 Pa. 365. 
Tex.—Lovenberg v. Galveston, 17 

Tex. Civ. A. 162, 42 SW 1024. 
Vt.—Barnes v. Dyer, 56 Vt. 469. 
Wis.—Chicago, etc., R. Co. v. Janes- 

ville, 137 Wis. 7, 118 NW 182, 28 

LRANS 1124, 

[a] Discrimination against non- 
resident.—A provision in a city char- 
ter authorizing assessments against 
all abutters where a street is graded, 
on the petition of a majority in front- 
age of the resident abutters, is not 
an unconstitutional discrimination 
against the nonresident abutters. 
Buchan y. Broadwell, 88 Mo. 31. 

69. See infra §§ 3098, 3101, 3105, 
3114, 3128. 

70. Generally 
Law §8§ 956-1099. 

Cross references: 

Assessment of property in excess of 
statutory limitation as violating 
due process clause see infra § 3076, 

Constitutionality of statutes provid- 
ing for: 

Apportionment according to: 

Area see infra § 3111. 
Front-foot method 
§ 3114. 


92 


see Constitutional 


see infra 


Value of property assessed see 


infra § 3109. 
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vided for.®? 


Improvements previously con- 
sugges and paid for see infra 


Inequalities in distribution of as- 
sessment as violation of the Four- 
teenth Amendment see infra § 3101. 
71. Raisch v. California Univ., 37 

Cal, A.. 697, 174 P 948; Mansur v. 

Polson, 45 Mont. 585, 125 P 1002; 

Cain v. Tyler, (Tex. Commn, A.) 261 

SW 1018. See also Constitutional 

Law §§ 1060-1068. 

72. U. S.—Gast Realty, ete., Co. v. 

Schneider Granite Co., 240 U. S. 55, 

36 SCt 254, 60 L. ed. 523; Louisville, 


etc., R. Co. v. Barber Asphalt Pav. 
Cor, 19 Tey UZ SH A807 725 NS Cts 46650749 
ed. 819; Seattle v. Kelleher, 195 


U. S. 351,°25 SCt 44, 49 L. ed. 232; 
King v. Portland, 184 U.S. 61, 22 
SCt 290, 46 L. ed. 431; Shumate v. 
Heman, 181 U. S. 402, 21 SCt 645,’ 
45 L. ed. 916, 922; Wight v. Davidson, 
V810 U.S) 31, 2% SCt 6165452). ed: 
900; French v. Barber Asphalt Pav. 
Co:,'181.U. S.5324,221 SCt 625) 45) Tied, 
879; Paulsen v. Portland, 149 U. S. 
30, 13 SCt 750, 37 L. ed. 750 [aff 16 
Or. 450, 19 P 450, 1 LRA 673]; Lent 
v. Tillson, 140 U. S.-316, 11 SCt 825, 
35 L. ed. 419; Palmer v. McMahon, 
133..U..°S.. 660, 10° SCt. 324; 33 TL. ied: 
772; Walston v. Nevin, 128 U. S. 578, 
9 SCt 192, 32 L. ed. 544 [aff 86 Ky. 
492, 5 SW 5461; Spencer v. Merchant, 
125 U.S. 345,.8 SCt 921,.31 L. ed. 763; 
Wurts v. Hoagland, 114 U. S. 606, 5 
SCt 1086, 29 L. ed. 229; Hagar v. 
Reclamation Dist. No. 108, 111 U.S. 
701, 4 SCt 668, 28 L. ed. 569; David- 
son v. New Orleans, 96 U.S. 97, 24 
L. ed. 616; McMillen v. Anderson, 95 
U. S. 37, 24 L. ed. 385; Murdock v. 
Cincinnati, 44 Fed. 726; Scott v. To- 
ledo, 36 Fed. 385, 1 LRA 688; Gillette 
v. Denver, 21 Fed. 822. 

Ala.—Ragsdale v. Florence, 202 
Ala, 642, 81 S 584; Harton v. Avon- 
dale, 147 Ala. 458, 41 S 934. 


Cal.—San Francisco Pav. Co. v. 
Bates, 134 Cal. 39, 66 P 2; In re 
Madera Irr. Dist., 92 Cal. 296, 28 P 


2-256 Ley 2 AMS, 106,514. RAY 7b: 
Hutson v. Woodbridge Protection 
Dist. No. 1, 79 Cal. 90,16 P 549, 21 P 
435; Lent v. Tillson, 72 Cal. 404, 14 
Pity Lath 40. Uen.s. polo Ll SCL van, 
35 Tui ed, 419]. 

Colo.—Denver vy. Kennedy, 33 Colo. 
80, 80 P 122, 467. 

Conn.—Clapp v. Hartford, 35 Conn. 


66; Nichols v. Bridgeport, 23 Conn. 
189, 60 AmD 636. 
Del.—English v. Wilmington, 16 


Del. 63). Sit, “AN T582 

Ga.—Faver v. Washington, 159 Ga, 
568, 126 SE 464; Horkan v. Moultrie, 
154 Ga. 444, 114 SE 888; Speer v. 
Athens, 85 Ga. 49, 11 SE 802, 9 LRA 
402. 

Hawaii.—Von Damm vy, Conkling, 
23 Hawaii 487. 

Ill.—Kucera v. West Chicago Park 
Comrs., 221 Ill. 488, 77 NE 912; Hyde 
Park v. Spencer, 118 Ill. 446, 8 NE 
aaa McChesney v. Hyde Park, 28 NE 
110 

Ind.—New York, etc, R:. Co, 'v. 
Hammond, 170 Ind. 493, 83 NE 244; 
Adams v. Shelbyville, 154 Ind. 467, 
57 NE 114, 77 AmSR 484, 49 LRA 797; 
Reinken v. Fuehring, 130 Ind... 382, 
30 NE 414, 30 AmSR 247, 15 LRA 
624; Law v. Johnston, 118 Ind, 261, 
20 NE 745; Garvin v. Daussman, 114 


[§ 2818] (4) Due Process of Law.’° 
of course essential to the validity of legislation pro- 
viding for assessments for public improvements that 
it shall not violate the organic law of state and fed- 
eral government prohibiting the taking of property 
without due process of law,7! it has very generally 
been held that these provisions do not prohibit spe- 
cial assessments on property specially benefited by 
a public improvement,’? although as hereinafter 
shown particular legislation has been successfully 
attacked on the eround that the property owner was 
not given sufficient notice and opportunity to con- 


(44 C.5.] 489 


While it is 


Ind, 429, 16 NE 826, 5 AmSR 637. 

Towa.—Ft. Dodge ‘Blectric Light, 
ete., Co. v. Ft. Dodge, 115 Iowa 568, 
89 NW 7; Yeomans v. Riddle, 84 Iowa 
147, 50 NW 886; Amery v. Keokuk, 
72 Towa 701, 30 NW 780; Stewart v. 
Polk County, 30 Iowa 9, 1, AmR 238; 
Allen y. Armstrong, 16 Towa 508. 

Ky.—Nevin v. Roach, 86 Ky. 492, 
5 SW 546, 9 KyL 819. 

La. —Fourmy v. Franklin, 126 La. 


151, 52 S 249. 

Md.—Lyon v. Hyattsville, 125 Md. 
306, 98 A 919, AnnCasl916E 1765; 
Ulman v. Baltimore, 72 Md. 609, 24 
A 711, 11 LRA 224; Moale v. Balti- 
more, 5 Md. 314, 61 AmD 276. 

Mass.—Sears v. Boston, 173 Mass. 
71, 53 NE 138, 43 LRA 834. 

Mich.—Cass Farm Co. v. Detroit, 
124 Mich. 433, 83 NW 108. 

Minn.—State v. Robert P. Lewis 
Co., 82 Minn. 390, 85 NW- 207, 86 
NW 6115— 53 LRA 421; Duluth v. 
Dibblee, 62 Minn, 18, 63 NW 1117; 
St. Paul v. Nickl, 42 Minn. 262, 44 
NW 59. : 

Miss.—Wilzinski v. Greenville, 85 
Miss. 393, 37 S 807. 

Mo. —Gilsonite Roofing, etc., Co. 
St. Louis Fair Assoc., 231 Mo. 589, 
132 SW 657; Kansas City v. Bacon, 
157 Mo. 450, 57 SW 1045; St. Louis 
v. Ranken, 96 Mo. 497, 9 SW 910; 
Eyerman v. Blaksley, 78 Mo. 145. 

Nebr.—Kountze v. Omaha, 63 Nebr. 
52, 88 NW 117; Hurford v, Omaha, 4 
Nebr. 336. 

N. H.—Granite State Land Co. v. 
Hampton, 77 N. H. 179, 89 A 842. 

N. Y.—Conde v. Schenectady, 164 
N. Y. 258, 58 NE 130; In re Amster- 
dam, 126 N. Y. 158, 37 NE 272 [rev 
55 Hun 270]; ‘Spencer vy. Merchant, 


100 N. Y. 585, 3 NE 682; Tifft v. 
Buffalo, 82 N. Y. 204; Stuart v. 
Palmer, 74 N. Y¥.. 183, 30 AmB 289; 


In re Ryers, 72 N. Y. 1, 28 AmR 88; 
Peo. v. Brooklyn, 4 N. y. 419, 55 AmD 
266; Matter of New York City, 142 
App. Div.- 721, 127 NY S¥396s. Day. ve 
Dunkirk, 86 Mise. 266, 148 NYS 299 
[aff 170 App. Div. 936 mem, 154 NYS 
1118 mem (aff 222 N. Y. 705 mem, 119 
NE 1037)]. 

N. C.—Hilliard v. Asheville, 118 N. 


Cc. 845, 24 SE 738. 
N. D.—- Webster Vv. Margo; 9° Nop. 


208, 82 NW 732, 56 LRA 156 -faft 
181 U. 'S.' 394, 21 SCt 623, 45 L. ed. 
912]. 


Oh.—Caldwell v. Carthage, 49 Oh. 
St. 334, 31 NE 602. 

Okl.—-Shultize v. Taloga, 42 Okl. 
65, 140 P 1190; Riley v. Carico, 27 
ORK 33)! LEO 738. 

Or.—Paulson v. Portland, 16 Or. 
450, 19 P 450, 1 LRA 673 [aff 149 U. 
Ss. 30, 13/SCt' 750; 37) Eisedin6a3za, 

Pa.—Harrisburg v. Miller, 14 Pa. 
Super. 496 [aff 200 Pa. 348, 49 A 
1135]; Harrisburg v. McPherran, 14 
Pa. Super. 473 [aff 200 Pa, 343, 49 A 
988]. 

R. I.—Cleveland v. Tripp, 13 R. I. 


50 
148 


Tenn.—Jordan v. 

Tenn. 337, 255 SW 377. 
Vt.—Woodhouse v. Burlington, 47 

Vt. 300. 


Cleveland, 


Va.—Davis v. Lynchburg, 84 Va. 
861, 6 SE 230. 
Wash.—In re Orcas St5-veteyseSi7 


Wash, 218, 151 P 506; In re Highth 


490 [44 C.J.] 


test the correctness and validity of the assessment.’ | 


[§ 2819] (5) Taking Private Property without 
Compensation."* 
courts that the levy of special assessments or spe- 
cial taxes for local improvements, being an exercise 
of the taxing power and not an exercise of the power 
of eminent domain,’® does not constitute a violation 
of a constitutional prohibition against taking pri- 
vate property without compensation,’® which of 
course is the rule where the assessments do not ex- 
ceed the benefits.77. Nevertheless, according to the 
weight of authority, if there is an assessment that 
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It has been declared by many . 


[§§ 2818-2820. 


substantially exceeds the benefits received from the 
improvement, there is pro tanto a taking of property 
without just compensation;* but an assessment will 
not be held invalid because of a theoretical possi- 
bility that in a particular case the cost of improve- 
ment may exceed the benefits received.”? 

[§. 2820] (6) Equality and Uniformity.*° While 
there is, some authority to the contrary,** it has 
usually been held that an assessment for local 1m- 
provements is not a tax within the meaning of con- 
.stitutional provisions requiring that all taxes must 
be equal and uniform,®? or that no distinction shall 


eae Northwest, 77 Wash. ‘570, 138 P 

W. Va.—Heavner v. Elkins, 69 W. 
Va. 255, 71 SE 184, 52 LRANS 1035, 
AnnCasi913A 653. 

Wis.—Meggett v. Eau Claire, 81 
Wis. 326, 51 NW 566; State . v. 
Stewart, 74 Wis. 620, 43 NW 947, 6 
LRA 394; Johnson v. Milwaukee, 40 
Wis. 315. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 96 P 697. 

73. See infra § 3051. 

7% Generally see Constitutional 
Law §§ 1042-1046. 

75. See Eminent Domain .§ 17. 

76. Conn.—Nichols y. Bridgeport, 
23 Conn. 189, 60 AmD 636. 

Ill.—Chicago, etc., R. Co. v. Elm- 
hurst, 165 Ill. 148, 46 NE 437; White 
v. Peo., 94 Ill, 604. 


Ind.—Martin v, Wills, 157 Ind, 153, | 


60 NE 1021. 
eee eee v. Henly, 31 Iowa 


Miss.—Swayne v. Hattiesburg, 111 


S 818. 
Mo.—Heman vy. Schulte, 166 Mo. 
409, 66 SW 168; Keith v. Bingham, 


100 Mo. 300, 183 SW 683; Uhrig v. St, 


Louis, 44 Mo, 458; St, Joseph v. 
Anthony, 30 Mo. 587; Garrett v. 
St. Louis,: 25. Mo: 505,: 69».AmD 


eae Springfield v. Baker, 56 Mo. A. 


N. J.—State v. Paterson, 37 N. J. 
L. 380. 

N. Y.—Peo. v. Lawrence, 41 N. Y. 
137; Litchfield v. Vernon, 41 N. Y. 
123; Peo. v. Brooklyn, 4 N. Y. 419, 
55 AmD 266. 

Pa.—In re Washington Ave., 69 Pa. 
352, 8 AmR 255. 

Wis.—Rude v. St. Marie, 121 Wis. 
634, 99 NW 460 (recognizing rule); 
Holton v. Milwaukee, 31 Wis. 27. 

77. State v. Paterson, 37 N. J. L. 
3880; Tide-Water Co. v. Coster, 18 N. 
J. Eq. 518, 90 AmD 6384; Quam Vv. 
Ft. Atkinson, 167 Wis. 219, 167 NW 
251. See cases supra note 76; and 
infra note 78. 

78. U. S.—Norwood v. Baker, 172 
U. S. 269, 19 SCt 187, 43 L. ed. 443; 
Fay v. Springfield, 94 Fed. 409. 

Cal.—Lent v. Tillson, 72 Cal. 404, 
14 1 Fath 040--O! 18.316, 116 SCt 
825, 35 L. ed. 419]; Creighton v. Man- 
son, 27 Cal. 613. 

Ill.—Crawford v. Peo., 82 Ill. 557, 

Ind.—Martin v. Wills, 157 Ind. 153, 
60 NE 1021; Adams. v. Shelbyville, 
154 Ind. 467, 57 NE 114, 77 AmSR 
484, 49 LRA 797, 

Ky.—Conger v. Bergman, 11 SW 
84, 10 KyL 899; Graham v. Conger, 
85 Ky. 582, 4 SW 327, 9 KyL 133; 
Louisville vy. Louisville Rolling Mill 
Co., 3 Bush 416, 96 AmD 243. 

La.—Excelsior Planting, ete., Co. 
v. Green, 39 La. Ann. 455; 1°S 873; 
In re New Orleans Drain, Co., 11 La. 
Ann, 338, 

Mass.—White, v. Gove, 183 Mass, 
333, 67 NE 359; Sears v. Boston St. 
Comrs., 173 Mass, 350, 53 NE 876. 

Mich.—Detroit vy. Chapin, 112 Mich, 
‘588, 71 NW 149, 42 LRA 638; White 
v. Saginaw, 67 Mich. 33, 34 NW 255; 
Matter of Willis Ave., 56 Mich. 244, 
22 NW 871. 

pote es v. Kellogg, 4 Mo. A. 
163. 


Nebr.—Cain v. Omaha, 42 Nebr. 
120, 60 NW 868; Hanscom vy. Omaha, 
11 Nebr. 37, 7 NW 739. 

N. J.—Borton v. Camden, 65 N. J. 
L. 511, 47 A 486; Newark v, Verona 
Tayi d8Nvid. las 1595, 30 A-.9595,.Vree= 
land v. Bayonne, 58 N. J. L. 126, 32 
A 68: New York, ete: R. Co. v. 
Kearney Tp., 55 N. J. L. 463, 26 A 
800; Reynolds v, Paterson, 48 N. J. L. 
435, 5 A 896; State v. Jersey City, 45 
N. J. L. 256; State v. Newark, 45 N. 
J. L. 104; State v. New Brunswick 
St., .ete.,. Comrs., 42 i , 510; 
State v. Newark, 37 N. J. L. 415, 18 
AmR 729; Smith v. Newark, 32 N. J. 
Eq. 1 [aff 33.N. J. Eq, 545]; Tide- 
Water Co. v. Coster, 18 N. J. Eq. 518, 
90 AmD 634. 
nA Y.—Im’ re Canal St., 11 Wend. 
154. 

QOh.—Dayton v. Bauman, 66 Oh. St. 
379, 64 NE 433; Chamberlain v. Cleve- 
land, 34 Oh. St.. 551; Dodsworth v. 
Cincinnati, 18 Oh. Cir. Ct, 288, 10 Oh. 
Cir: Decsh 71, %« 

-Okl.— Tulsa v. McCormick, 63 Ok1l. 
238, 164 P 985, 

Pa.—Allegheny City v. Western 
Pennsylvania R. Co., 138 Pa. 375, 21 
A 763; Mt. Pleasant Borough’ v. 
Baltimore, ete, R. Co., 1388 Pa. 365, 
20 A 1052, 11 LRA 520; Hammett v. 
Philadelphia, 65 Pa. 146, 3 AmR 615. 

Tex.—Cain v. Tyler, (Commn, A.) 
261 SW 1018. 

Vt.—Barnes v. Dyer, 56 Vt. 469; 
Allen v. Drew, 44 Vt. 174. 

Wis.—Wisconsin Gen. R. Co, v. 
Shorewood, 181 Wis, 321, 193 NW 97; 
Milwaukee Electric R., ete, Co. v. 
Shorewood, 181 Wis. 312, 193 NW 94; 
Holton v, Milwaukee, 31 Wis. 27. 

79. Butters v. Oakland, 263 U. S. 
162, 44 SCt 62, 68 L. ed, 228 [aff 53 
Cal. A.° 294, 200 P 354], 

80. Cross references: 

Assessment according to benefits as 
prohibited by requirement that 
assessments shall be ‘‘ad valorem 
and uniform” see infra § 3107. 

Constitutionality of statutes provid- 
ing for apportionment according to: 
Front-foot method see infra § 3114. 
Value for property assessed see in- 

fra § 3109. 

81. See cases infra this note. 

[a] In South Carolina (1) it has 
been held that the levy of special 
assessments to pay for public im- 
provements is forbidden by consti- 
tutional provisions which, in effect, 
declare that all taxes shall be levied 
according to the value of property, 
real and personal, and that all per- 
sons and property be taxed Vga ss 
Mauldin v, Greenville, 53 S. C. 285, 
31 SE 252, 69 AmSR 855, 43 LRA 101; 
Mauldin v. Greenville, 42 S. C. 298, 
20 SE 842, 46 AmSR 728, 27 LRA 
284; State v. Charleston, 46 S. C. L, 
702. (2) However, by an amendment 
to the constitytion, it is provided 
that, under designated circumstances, 
certain cities and towns. therein 
named may levy special assessments 
for public improvements when au- 
thorized so to do by the general 
assembly. Sullivan v. Charleston, 123 
S. C. 91, 116 SH 104, 


82. U.S.—Ford v. Delta, etc., Land 
Co., 164 U. S,- 662;:17 SCt 230,41 L. 
ed. 590; Boro v. Phillips County, 3 


F. Cas. No. 1,663, 4 Dill. 216. 

Ark,—Ahern vy. Texarkana Impr. 
Dist. No. 3, 69 Ark. 68, 61 SW 575. 

Cal.—Chambers v. Satterlee, 40 Cal. 
497; Taylor v. Palmer, 31 Cal, 240; 
Emery v. San Francisco Gas Co., 28 
Cal. 345; Burnett v. Sacramento, 12 
Cal. 76, 73 AmD 518; Santa Clara 
Valley Land Co. v. Meehan, 62 Cal. 
A. 531, 217 P 787. 

Colo.—Denver y. Knowles, 17 Colo. 
204, 30 P 1041, 17 LRA 135 [expressly 
overr Palmer v. Way, 6 Colo, 106]. 

Fla.—Edwards v. Ocala, 58 Fla. 


(217, 50 S 421; Edgerton y. Green Cove 


Springs, 19 Fla. 140. 

Ga.—Walthour v, Atlanta, 157 Ga. 
24, 120 SE 613; Augusta v, Augusta- 
Aiken R., etc., Corp., 150 Ga. 529, 104 
SE 503; Speer vy. Athens, 85 Ga, 49, 
11 SE 802, 9 LRA 402; First M. E. 
Church v. Atlanta, 76 Ga, 181; Hay- 
den vy. Atlanta, 70 Ga. 817. 

Ill. Springfield v. Green, 120 Ill. 
269, 11 NE 261; Murphy v. Peo., 120 
Ill. 234, 11 NE 202. 

Ind.—Brown y, Baltimore, etc., R. 
Co., 186 Ind. 81, 115 NE 86; Reinken 
v. Fuehring, 130 Ind. 382, 30 NE 414, 
30 AmSR 247, 15 LRA 624, 
ej ete eee ee v. Henly, 31 Iowa 


Kan,—Ottawa County v. Nelson, 19 
Kan, 234, 27 AmR 101; Hines v. 
Leavenworth City, 3 Kan. 186. 
Ky.—Shaw v. Mayfield, 204 Ky. 
618, 265 SW 18; Katterjohn v.-King, 
202 Ky. 69, 258 SW 960; Vogt v. Oak- 
Gale, 2166 ‘Ky. 810) (179 SW 1037 
Owensboro v. Sweeney, 129 Ky. 607, 
111 SW 364, 33 KyL 823, 130 AmSR 
477, 18 LRANS 181; Gosnell v. Louis- 
yuiee 104 Ky. 201, 46 SW 722, 20 KyL 


La.—Lafayette v. Tanner, 149 La. 
430, 89 S 314; Munson v. Atchafalaya 
Basin Levee Dist., 43 La. Ann, 15, 8 
omg In re New Orleans, 20 La. Ann, 

Me.—Auburn v. Paul, 84 Me, 212, 
24 A 817. 

Md.—Maryland Trust Co. v. Balti- 
more City, 125 Md. 40, 98 A 454; 
Brooks v. Baltimore, 48 Md. 265. 
foarte ae v. Hadley, 8 Metce. 

Mich.—Loomis y. Rogers, 197 Mich. 
265, 163 NW 1018; Detroit v. Weil, 
180 Mich, 5938, 147 NW 550; Sheley v. 
Detroit, 45 Mich. 431, 8 NW 52; Motz 
v. Detroit, 18 Mich. 495; Woodbridge 
v. Detroit, 8 Mich, 274. 

Minn.—State v. Ely, 129 Minn, 40, 
151 NW 545, AnnCasi916B 189. 

Miss.—Stingily v.. Jackson, 140 
Miss. 19, 104 S 465; Daily v. Swope, 
47 Miss. 367, 

Mo.—Ranney v. Cape Girardeau, 
255 Mo. 514, 164 SW 582; Corrigan 
v. Kansas City, 211 Mo. 608, 111 SW 
115; Fruin-Bambrick Constr. Co. v. 
St. Louis Shovel Co., 211 Mo, 524, 111 
SW 86; Taylor v. Dugan, 206 Mo. 370, 
104 SW 23; Sedalia v. Smith, 206 Mc. 
346, 104 SW 15; Heman Constr. Co. 
v. Wabash R, Co., 206 Mo. 172, 104 
SW 67, 121 AmSR 649, 12 LRANS 
112, 12 AnnCas 630; St. Joseph ov. 
Owen, 110 Mo. 445, 19 SW 713; Farrar 
v. St. Louis, 80 Mo. 379. 

Nebr.—Alfalfa Irr. Dist. Bd. of 
Directors vy. Collins, 46 Nebr. 411, 64 
NW 1086. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2820-2821] 


be made in taxation between different kinds of 
property. The view taken by the courts is that 
provisions of this character apply to general taxa- 
tion only,®* and do not prevent the legislature from 
authorizing the levy of special assessments for local 
improvements conferring special benefits on the 
property assessed.®> Nevertheless, what is here said 
means nothing more than that the constitutional 
provisions under consideration do not prevent assess- 
ments against particular persons or property bene- 
fited by the local improvement, and does not in 
any way affect the principle elsewhere considered 
that the apportionment. of a special assessment or 
tax for local improvements as between the persons 
or property subject to assessment must be equal and 
uniform.®® An assessment on vacant lots, in front 
of which water mains are laid, has been held to be 
a general tax;®’ and a tax of a stated amount, in 
addition to the rates for the use of water, on all 
improved lots abutting on the street through which 
the mains ran, was held to contravene the constitu- 
tional requirement of uniformity of taxation.§§ 
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[§ 2821] e. Power as Limited by Rule against 
Double Taxation.®® If the effect of an assessment 
ordinance is to require property owners to pay twice 
for the same improvement, it is void as imposing 
a double burden of taxation.°° The rule against 
double taxation is not violated where there were 
two separable assessments, one of which was legal 
and the other void;®! or where a former ordinance 
for street lighting provided for lamp tops to be do- 
nated by a park board and a second ordinance pro- 
vided for lamp tops to be paid for by special assess- 
ment.°? Where the proceedings under which certain 
street improvements were made and the expenses 
apportioned to property owners are regular, it is 
no defense to the liens thus created that another 
street may be sometime opened through defendants’ 
property and thus subject them to double taxation.?? 
A charter provision for the public sale of property 
to satisfy delinquent assessments is not void as con- 
stituting double taxation because it does not re- 
quire the money collected to be used solely for the 
purpose of retiring outstanding improvement bonds 


N. Y.—Peo. v. Brooklyn, 4 N. Y. 
419, 55 AmD 266. 

N. C.—Hilliard v. Asheville, 118 N. 
C. 845, 24 SE 738; Raleigh v. Peace, 
PVOE NIECE 32514). SE, 521, 
330. 

N. D.—Rolph v. Fargo, 7 N. D. 640, 
76 NW 242, 42 LRA 646. 

Oh.—Reeves v. Wood County, 8 
Oh. St. 333; Hill v. Higdon, 5 Oh. St. 
243, 67 AmD 289. 

Okl.—Riley v. Carico, 27 Okl. 23, 
PLO ARNT S8i 

Or.—St. Benedict’s Abbey v. Marion 
County, 50 Or. 411, 93 P 231 [writ of 
error dism 218 U. S. 688 mem, 31 SCt 
219 mem, 54 L. ed, 1210 mem]; Ladd 
v. Gambell, 35 Or. 393, 59 P 113; Cook 
v. Portland, 20 Or. 580, 27 P 263, 13 
LRA 533; King v. Portland, 2 Or. 
146. 

Pa.—Anderson vy. Lower Merion 
Tp., 217 Pa. 369, 66 A 1115; Beaumont 
v. Wilkes Barre, 142 Pa. 198, 21 A 
888; Chester City v. Black, 132 Pa. 
568, 19 A 276, 6._LRA 802; Greens- 
burg v. Laird, 8 Pa. Co. 608. 

R, I.—Bishop v. Tripp, 15 R. I. 
‘466, 8 A 692; In re Dorrance St., 4 


ds wero 0e 

Tenn.—Rockwood vy. Rodgers, 154 
Tenn. 638, 290 SW 381; Arnold v. 
Knoxville, 115 Tenn. 195, 90 SW 


469, 3 LRANS 837 [expressly overr 
Taylor v. Chandler, 9 Heisk. 349, 24 
AmR 308]. 

Tex.—Austin v. Nalle, 102 Tex. 
536, 120 SW 996; Higgins v. Bord- 
ages, 88 Tex. 458, 31 SW 52, 803, 53 
AmSR 770; Taylor v. Boyd, 63 Tex. 
533; Roundtree v. Galveston, 42 Tex. 
612; Blair v. Houston, (Civ, A.) 273 
SW 345; Blair v. Houston, (Civ. A.) 
252 SW 882; Elmendorf v. San An- 
tonio, (Civ. A.) 223 SW_ 631; Ft. 
Worth v. Capps, (Civ. A.) 205 SW 
491; Jones v. Houston, (Civ. A.) 188 
SW 688; Paris v. Brenneman, 59 Tex. 
Civ. A. 464, 126 SW 58; Nalle v. 
Austin, (Civ. A.) 103 SW 825; Loven- 
berg v. Galveston, 17 Tex.: Civ. A. 
162, 42 SW 1024. c ; 

Va.—Violett v. Alexandria, 92 Va. 
561, 23 SE 909, 538 AmSR_ 825, 31 
LRA 382; Davis v. Lynchberg, 84 


Va. 861, 6 SE 230; Richmond, etc., R. | 


Co. v. Lynchburg, 81 Va. 473. 

Wash.—State v. Bartlett, 122 Wash. 
299, 192 P 945; Bowes v. Aberdeen, 58 
Wash. 535, 109 P 369, 30 LRANS 709; 
Spokane Falls v..Browne, 3 Wash. 84, 
27 P 1077; Austin v. Seattle, 2 Wash. 
667, 27 P 557. ’ 

Wis.—Hale v. Kenosha, 29 Wis. £99. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 96 P 697. 

See also Taxation [37 Cyc 1712, 
731). 

“The provision of the Constitution 
requiring uniformity of rule in the 


17 LRA: 


imposition of general taxes for the 
support of government, does not so 
apply as to prohibit the requiring of 
additional contributions from those 
so peculiarly situated as to derive 
especial benefit from a local public 
improvement.” Lovenberg vy. Galves- 
se 17 Tex. Civ. A. 162, 167, 42 SW 

[a] In South Dakota Const. art 11 
§ 10, empowering the legislature to 
vest municipalities with power to 
tax, by special taxation of contiguous 
property for local improvements, and 
by general taxation for corporate 
purposes, and requiring taxation for 
general corporate purposes to be uni- 
form “in respect to persons and prop- 
erty within the jurisdiction of the 
body levying the same,” does not re- 
quire that special taxation for local 
improvements shall be uniform; the 
words “such tax shall be uniform,” 
found in such section, refer only to 
taxes levied for general corporate 
purposes. Haggart v. Alton, 29 S. D. 
509, 187 NW 372. 

83. Nalle v. Austin, (Tex. Civ. A.) 
103 SW 825; Spokane Falls v. Browne, 
3 Wash. 84, 27 P1077, 

84. Blair v. Houston, (Tex. Civ. 
(A.) 273 SW 345. See Anderson v. 
Lower Merion Tp., 217 Pa. 369, 66 
A 1115; and cases supra notes 82, 
oe See also Taxation [87 Cyc 712, 
(eh 

“The special assessment for bene- 
fits arising by reason of proximity 
is not in the true meaning of the 
word as used in the vonstitutional 
‘limitation a ‘tax,’ which has refer- 
ence to general revenues for the pur- 
pose of maintaining and carrying on 
the government where the benefits 
are alike enjoyed by all without ref- 
erence to the special benefits.” 
Loomis v. Rogers, 197 Mich. 265, 279, 
163 NW 1018. 

85. Denver vy. Knowles, 17 Colo. 
204, 30 P 1041, 17 LRA 135; and cases 
supra notes &2, 83, 84. 

§§ 3098, 3101. 


See infra 
87. Jones v. Detroit Water Comrs., 
34 Mich. 273. 
88. Lemont v, Jenks, 197 Ill. 363, 
64 NE 362. 
89. Cross references: 


Double taxation generally see Taxa- 

tion [87 Cyc 752], 

Improvements previously constructed 

and paid for see infra § 2830, 
Power to assess: 

Corner lots for 

both streets see infra § 2925. 

For subsequent similar improve- 

ments see infra § 2989 et seq. 

90. Union Tract. Co. v. Chicago, 
208 Ill. 187, 70 NE 234; Hochfeld v. 
Portland, 72° Or. 190, 142 P 824; 
Colwyn Borough v. Tarbottom, 7 Pa. 


improvements on 


‘maining property. 


Dist. 540. 

.{a] Thus, an ordinance which will 
Subject property to a double burden 
of taxation for paving, if enferced 
as adopted, for the reason that a 
judgment confirming an assessment 


fagainst that property for the cost 
‘of paving had been entered under a 


formal ordinance and a_ contract 
entered into for the construction of 
the work under that ordinance, is void 
as being unreasonable and oppressive. 
Union Tract. Co. v. Chicago, 208 Ill. 
187, 70 NE 234. 

[b] Ordinance not objectionable 
within rule——An ordinance will not 
be construed as providing for the 
paving of street intersections twice 
where there is nothing in its provi- 
sions which directly shows a pur- 
pose to do so or which prevents the 
adoption of a contrary interpretation, 
and such ordinance will not be held 
objectionable as providing for double 
taxation. Benton vy. Blake, 263 Il}, 
358, 104 NE 1040 [dist Union Tract. 
341 Chicago, 208 Ill. 187, 70 NB 

91. Wood v. Hurley, 29 S. D. 269, 
136 NW 107. 

[a] Rule applied.—Pending pro- 
ceedings for the laying out of a side- 
walk improvement, the property 
Owner conveyed a strip of his land 
adjoining the:street for the purpose 
of saving the balance of his property 
from the lien of the assessment, The 
sidewalk having been constructed, an 
assessment therefor was levied on 
the strip so conveyed, and the same 
amount was also levied on the re- 
Inasmuch as the 
conveyance of the strip was void as 
against the city’s lien, and the assess- 
ment against the strip conveyed was 
unauthorized and void, there was but 
one legal assessment, which was 
therefore not void on the ground of 
double assessment. Wood v. Hurley, 
29 S. D. 269, 186 NW 107. 

92. Halsey v. Lake View, 1288. Ill. 
540, 543, 59 NE 234 (‘'There was no 
assessment for lamp tops under such 
former ordinance, and there is con- 
sequently no double assessment for 
the same ,improvement. The lamp 
tops, under the first ordinance, were 
to be furnished by the park commis- 
sioners and not at the expense of the 
property owner’’). 

93. Dunlop v. Gosnell, 35 SW 108,. 
18 KyL 8. But see Colwyn Borough 
v. Tarbottom, 7 Pa. Dist. 540 (hold- 
ing that a municipal lien for the con- 
struction of a sewer cannot be main- 
tained against a lot abutting upon 
another than the sewer street, since 
the building of a Sewer on such street 
would subject the lot to a double 
liability). 


i 


‘ 
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where this is required by general statute.** 

Assessment for two distinct improvements is not 
open to the objection that it amounts to double taxa- 
tion.% 

More than one assessment for one improvement. 
Where by statute the lands benefited are required to 
bear the entire expense of the improvement accord- 
ing to benefits, consecutive assessments to pay the 
cost of the improvement based on the same ratio 
of benefits and sufficient only in the aggregate to pay 
the cost of the improvement are not invalid as con- 
stituting double taxation.®¢ 

Subjection to both assessment and general taxa- 
tion. The levy of a special assessment to pay part 
of the cost of an improvement is not objectionable 
by reason of the fact that the same property is also 
subject to general taxation to defray the balance 
of the cost of the improvement.®* Some of the de- 
cisions so holding proceed on the theory that this 
does not constitute double taxation,®® and others 
that double taxation is not illegal unless it produces 
inequality as to other property similarly situated, 
a fact which the court held was not shown in the 
particular case.°® And a charter which provides 
that a percentage of the contract price of the public 
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work may be levied to cover the expenses ‘of serv- 
ice, plans, specifications, and superintendence is not 
invalid as imposing double taxation because the 
amount collected is placed in a special fund used 
for convenience in making local improvements, and. 
largely supported by local assessments, while the 
actual expenses of the items were defrayed from 
another fund supported exclusively by general taxa- 
tion.t A statute creating an assessment district and 
imposing an assessment primarily on abutting prop- 
erty with a tax on all taxpayers in the district if 
the former method is insufficient and further pro- 
viding that. if such resources still prove inadequate 
a tax shall be laid on all taxpayers within the po- 
litical unit of which the district is a part is a valid 
statute and not objectionable as constituting double 
taxation.” 

[§ 2822] f. Statutory Provisions—(1) In General. 
Since municipalities have no power to levy special 
assessments for public improvements in the absence 
of statute conferring the power either expressly or 
by necessary implication,®? the extent of the power 
and the manner of its exercise are to be determined 
solely by the legislation conferring the power.* 

By what law governed. Where a municipality 


94. KFehl v. Medford, 107 Or. 478, 
215..P 1380. 

95. Durst v. Des Moines, 164 Iowa 
82, 145 NW 528; Morrison v. Hershire, 
32 Iowa 271; Des Moines v. Dorr, 31 
Iowa 89; Elder v. Richmond, 186 Ky. 
706, 218 SW 239; Sedalia v. Coleman, 
82 Mo, A. 560. 

[al Thus, where a_ city has 
assessed and collected for the inter- 
section at one corner of the block, 
it has not thereby exhausted its 
power to assess and coliect for the 
improvement at the intersection of 
the other corner of the block. Sedalia 
v. Coleman, 82 Mo, A. 560. 

96. Peo. v. Pierce, 187 App. Div. 
437, 176 NYS 412 [aff 104 Misc. 343, 
171 NYS 772, and aff.229 .N..¥.. 514 
mem, 129 NE 896 mem]. 

97. Ill.—McChesney v. Hyde Park, 
28 NE 1102. 

Iowa.—Corey v. Fort Dodge, 133 
Towa 666, 111 NW 6. 

Ky.—Elder v. Richmond, 186 Ky. 
706, 218 SW 239; Shuey v. Trapp, 166 
Ky. 696, 179 SW 578. 

Miss.—Edwards House Co, v. Jack- 
son, 91 Miss. 429, 45 S 14. 

N. J.—Jelliff v. Newark, 49 N. J. 
L. 239, 12 A 770; Jelliff v. Newark, 48 
NW. J. L. 101, 2 A 627 [aff 49 N. J. L. 
P39 Ag A TOF. ; 

N. C.—Holton v. Mocksville, 189 N. 
G. 144, 126 SE 326, 329. 

Pa,—in re Beechwood Ave. 194 
Pa. 86, 45. A 127. 

Tex.—Corsicana v, Mills, (Civ. A.) 
235 SW 229. x 

Fal As otherwise expressed, “if 
an assessment is levied for a part of 
the cost of the improvement and the 
rest of the cost of such improvement 
is tobe paid for by general taxation, 
such, general tax’ may be levied upon 
all the property in the public corpora- 
tion, including that property which 
has already been assessed. An as- 
sessment. of this sort is not invalid 
as amounting to double taxation.” 
2 Page & Jones Tax. by Assessment 

ADs 
: {[b] Rule applied.—(1) Where a 
resolution for the improvement of a 
street contemplated the assessment 
of a specific amount of the cost 
against a street railway, that one 
sixth of the cost should be assessed 
against abutting property, and that 
the city should pay the balance, and 
the city was required by statute to 
construct so much of the work as the 
abutting property owners failed to 
do within twenty days after the ordi- 


—_ 


nance became effective, the fact that 
the city issued bonds to raise funds 
to pay for its portion of the im- 
provement, and to construct the parts 
of the work not performed by abut- 
ting owners, did not render the spe- 
cial assessment on the abutting prop- 
erty objectionable as double taxation, 
in that the owners were also subject 
to general taxation for the payment 
of the bonds. Edwards House Co. v. 
Jackson, 91 Miss, 429, 45 S 14. (2) 
Where bonds are voted and issued for 
reconstruction of a street, and the 
proceeds are paid to the contractor 
for the work done exclusive of the 
cost of the guttering and curbing, it 
is not double taxation to assess the 
cost of the curbing and guttering 
against the abutting property owners. 
Pe v. Trapp, 166 Ky. 696, 179 SW 


93. McChesney v. Hyde _ Park, 
(T1l.) 28 NE 1102; Elder v. Richmond, 
186 Ky. 706, 218 SW 239; Shuey v. 


Trapp,. 166 Ky.’ 696, 179 SW "578; 
Edwards House Co. vy. Jackson, 91 
Miss, 429, 470, 45 S 14; Jelliff v. 


Newark, 48 N. J. L. 101, 109, 2 A 
627. [ade 40° Ne Je) Le 2389,) 12)" AO7 70g: 

“The question of double taxation 
has no application to any kind of tax 
except that which is imposed for 
general revenue purposes, wherein the 
public, in common, are to share in 
the burdens and the benefits. Double 
taxation has no application to a tax 
imposed because of the special bene- 
fit accruing to the party by whom it 
is to be paid.” Edwards House Co, v. 
Jackson, supra. 

“In relation to the general tax, this 
land stood in precisely the same atti- 
tude as land elsewhere in the city not 
at all peculiarly advantaged by the 
repavement. That burden would have 
remained legitimate evén if the im- 
provement had never been made, It 
constituted no part of the price pay- 
able for the special benefit caused by 
the actual making of the improve- 
ment.” Jelliff v. Newark, supra. 

99. In re Beechwood Ave., 194 Pa, 
86, 45 A 127: 

1. Burns v. Duluth, 96 Minn, 104, 
104 NW 714. 

2. Dinneen v. Rider, (Md.) 136 A 
754 (the three classes of taxpayers in 
the instant case are not contributing 
to the same burden twice, as each 
burden is a distinct one, and is im- 
posed on each class as the result of 
separate and different causes. The 
first class derives a particular or 


private benefit from the ownership 
of the abutting property; the second, 
a general or indirect benefit from the 
ownership of property within the 
subdistrict; and the third has the re- 
moter local or political interest of all 
the taxpayers in the general public 
welfare of the county as enhanced 
by public improvements in any of its 
parts and the obligation to discharge 
in full and in good faith the author- ~ 
ized indebtedness of the county). 
3. See supra § 2810. 
4 <Ala.—Birmingham v. Wills, 178 
Ala. 198, 59 S 178, AnnCas1915B 746. 
Cal.—Mulville v. San Diego, 183 
Cal..'734, 192 P,702, 
Colo.—Delta v. Lamb, 55 Colo. 483, 
487, 1386 P 77 [cit Cyc]. 
_D. C.—Allman y. District of Colum- 
bia, 3 App. 8. ; 
Fla.—Anderson y, 83 Fla. 
344, 91 S 182, 
Ida.—Amsbary v. Twin Falls, 34 
sy Ey tea 723. 
.—Adcoce v. Chicago, 1 ; 
24, 49 NE 1008, RRs hee 
Ind.—Prevo v. Hammond, 186 Ind. 
612, 116 NE 584, 117 NE 642; Wilt v. 
Bueter, 186 Ind. 98, 111 NE 926, 115 
NE 49; Voris v. Pittsburg Plate Glass 
Co., 163 Ind. 599, 70 NE 249: Barber 
Asphalt Pav, Co. v. Edgerton, 125 
Ind. 455, 25 NE 436; Turner v. 
Sievers, 73 Ind. A. 30, 126 NE 504; 
Indiana Union Tract. Co. vy. Gough, 
54 Ind. A. 438, 102 NE 453; Spauid- 
ne v. Baxter, 25 Ind. A, 485, 58 NE 
Jowa,—Bennett v. Emmetsburg, 138 
Tage ni aee NW 582, 
an.—Kansas City v. Hanso 
Kan, A. 290, 55 P 513. eee 
Ky.—Broadway Baptist Church v. 
pa eanig rue Boe 8 AmR 480. ; 
a.—Minden y. Glass, 132 La. 
61S 874. E so 
e.—Auburn y. Paul, 110 Me. 
85 A 571. Bey 
Mass.—Morse v. Boston St. Comrs., 


Ocala, 


1197 Mass. 292, 83 NE 891. 


Mich.—Powers’ App., 29 Mich. 504. 
Mo.—Albers v. St. Louis, 268 Mo. 
349, 188 SW 83; Poplar Bluff v. Hoag, 
62 Mo. A. 672. : 
Nebr.—Hart v. Omaha, 74 Nebr. 
836, 105 NW 546; Omaha v. Hodg- 
skins, 70 Nebr. 229, 97 NW 346. 
val 


N. Y.—Merritt v. Portchester, 
N. D.—Boynton v. Minot, 54 N. D. 
55 Oh. 


rN. Y. 309, 27 AmR 47, 
‘795, 211 NW 441. 


Oh:—Cincinnati vy. Connor, 
St. 82, 44 NE 582. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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adopts a charter which is silent on the subject of 
levying assessments the state law on municipalities 
governs.*° Proceedings to assess for improvements 
consisting of opening, extending, and grading a 
street in which no paving was done are governed 
by a statute as to establishing streets and not by 
a statute as to street *improvements.? 

[§ 2823] (2) Construction.’ Legislation relating 
to assessments for public improvements will not be 
enlarged by construction.? On the contrary, in ac- 
cordance with general rules,’° and independently 
of any legislative requirement on the subject,!! the 
legislation claimed to confer the power is to be con- 
strued strictly as against the municipality,!? and 
liberally in favor of the property owner,® and all 
reasonable doubts as to the existence or extent of 
the power will be resolved in favor of the property 
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owner and against the municipality.1¢ Especially 
is this so when the rights of property owners te be 
fully advised of the burdens to be put on them are 
adversely affected.15 

Consideration of statute as a whole. In accord- 
ance with elementary principles, the meaning of 
statutes relating to special assessments must be de- 
termined by a consideration of all the provisions 
thereof.17 

Statutes in pari materia should be construed to- 
gether and in such a way as to give effect to the 
provisions of each.18 

[§ 2824] (3) Repeal or Amendment of Statutes— 
(a) Power To Repeal. Inasmuch as the right to 
levy assessments for public improvements exists only 
by virtue of statute,!® the legislature may at any 
time, for reasons which it deems satisfactory, sus- 


Okl.—Pauls Valley Nat. Bank v. 
Foss, 99 Okl. 178, 226 P 567; Mis- 
souri, ete., R. Co. v. Tulsa, 45 Okl. 
SY als Sa SR 

Or.—Kirkpatrick v. Dallas, 58 Or. 
511, 115-P 424. 

Pa.—Wistar v. Philadelphia, 80 Pa. 
505, 21 AmR 112. : 

S. D.—Pettigrew v. Sioux Falls, 35 
S. D. 78, 150 NW 772. 

Tenn.—Memphis v. Hill, 141 Tenn. 
250, 208 SW 613. 

Tex.—Ft. Worth vy. Capps Land Co., 
(Civ. A.) 205 SW 491. - 

Utah.—Woodring v. Straup, 45 
Utah 173, 1438 P 592. 

Wash.—In re Seattle, 54 Wash. 460, 
103 P 807. 

W. Va.—Fry v. Ronceverte, 93 W. 
Va. 388, 117 SE 140. ; 

Wis.—Land, etc., Co. v. Superior, 
147 Wis. 31, 132 NW 609; State v. 
Wallschlaeger, 137 Wis. 136, 118 NW 
643; Dietz v. Neenan, 91 Wis. 422, 64 
NW 299, 65 NW 500. 

5-6. Ellis v. New Mexico Constr. 
Co.,-27 N.. M. 312, 201 P 487. 

7, Royal v. Des Moines, 195 Iowa 
23, 191 NW. 377. 

8 Of statutes limiting amount of 
assessment to percentage of value of 
preperty assessed see infra § 3076 
et seq. 

Of statutes authorizing reassess- 
ment see infra XVII, F, 30. 

9. Kirkpatrick v. Dallas, 58 Or. 
511, 115 P 424; In re Seattle, 54 Wash. 
460, 103 P 807; Buckley v. Tacoma, 
9 Wash, 253, 37 P 441. 

10. See Statutes [36 Cyc 1179]. 

11. Cincinnati vy. Connor, 55 Oh 
St. 82, 44 NE 582. 

12. Ala.—Birmingham v. Wills, 
178 Ala. 198, 59 S 173, AnnCas1915B 
746. 

Cal.—Mulville v. San Diego, 183 
Cal, 734, 192 P 702; Ostrander v. Rich- 
mond, 155 Cal. 468, 101 P 452. 

Colo.—Keese vy, Denver, 10 Colo. 
12, 15, Pi 825, 

D. C.—Allman v. District of Colum- 
bia, 3 App. 8. 

Fla.—Anderson v. Ocala, 83 Fla. 

344, 91 S 182; Gainesville v. Mc- 
Creary, 66 Fla. 507, 63 S 914. 
- Jll.—Kankakee v. Small, 317 Ill. 55, 
147 NE 404; Peo. v. Gray, 256 Ill. 479, 
100 NE 171; Chicago v. Nodeck, 202 
Til. 257, 67 NE 39. 

Ind.—Indianapolis v. College Park 
Land Co., 187 Ind, 541, 118 NE 356; 
Prevo v. Hammond, 186 Ind. 612, 116 
NE 584, 117 NE 642; Wilt v. Bueter, 
186 Ind. 98, 111 NE 926, 115 NE 49; 
Frankfort v. State, 28 Ind. 438, 27 
NE 1115; Atz v. Indianapolis, (A.) 
156 NE 178; Turner v. Sievers, 73 Ind. 
A. 30, 126 NE 504; Buckingham y. 
Kerr, 68 Ind. A. 290, 120 NE 422; 
Zorn v. Warren-Sharf Asphalt Pay. 
Co., 42 Ind. A. 213, 84 NE 509; Marion 
Trust Co. v. Indianapolis, 37 Ind. A. 
672, 706, 75 NE 834. ; 

lowa.—Miller v. Sheldon, 198 Iowa 
855, 200 NW 341; Chicago Great 
Western R, Co. v. Council Bluffs, 176 
Iowa 247, 157 NW 947; Bennett v. 
Hmmetsburg, 138 Iowa 67, 115 NW 


582. 

Kan.—Atchinson y. Price, 45 Kan. 
296, 25. P.605., 

Ky.—Broadway Baptist Church v. 
McAtee, 8 Bush 508, 8 AmR 480; 
Kniper vy. Louisville, 7 Bush 599. 

La.—Minden y. Glass, 132 La. 927, 
61 S 874; Barber Asphalt Pav. Co. v. 
Watt, 51 La. Ann. 1345, 26 S 70. ; 

Me.—Auburn y. Paul, 110 Me. 192, 
85 A 571. 

Mass.—Union St. R. Co. v. New 
Bedford, 253. Mass. 314, 149 NE 46. 

Mich.—Powers’ App., 29 Mich. 504; 
Clark v. Crane, 5 Mich. 151, 71 AmD 


-|776; Sibley v. Smith, 2 Mich. 486. 


Mo.—Albers v. St. Louis, 268 Mo. 
349, 188 SW 83; St. Louis v. Bell 
Place Realty Co., 259 Mo. 126, 168 
SW _ 721; Rackliffe-Gibson Constr. Co. 
v. Zeilda Forsee Inv. Co., 179 Mo. A, 
229, 166 SW 849. 

Nebr.—Futscher v. Rulo, 107 Nebr. 
521, 186 NW 536; Batty v. Hastings, 
63 Nebr. 26, 88 NW 139; Harmon v. 
Omaha, 53 Nebr. 164, 73 NW 671; 
Hutchinson vy. Omaha, 52 Nebr. 345, 
72 NW 218; Farmers’ Loan, etc., Co. 
v. Hastings, 2 Nebr. (Unoff.) 337, 96 
NW 104, 

N. Y.—Merritt v. Port Chester, 71 
N. Y. 309, 27 AmR 47; Gilfeather v. 
Grout, 101 App. Div. 150, 91 NYS 533 
[app dism 182 N. Y. 522 mem; 74 NE 
1117 mem]; Hopkins v. Mason, 61 
Barb. 469, 42 HowPr 115. 

N. D.—Boynton v. Minot, 54 N. D. 
795, 211 NW 441; Kvello v. Lisbon, 38 
N. D.- 71, 164 NW 305; Robertson 
Lumber Co. v. Grand Forks, 27 N. D. 
556, 147 NW 249. 

Oh.—Birdseye v. Clyde, 61 Oh. St. 
27, 55 NE 169; Cincinnati v. Connor, 
55 Oh. St. 82, 44 NE 582. 

- Okl.—Pauls Valley Nat. 
Foss, 99 Okl. 178, 226 P 567. 

Pa.—Wistar v. Philadelphia, 80 
Pa, 505, 21 AmR 112. 

S. D.—Pettigrew v. Sioux Falls, 35 
S. D. 78,.150 NW 772; Whittaker v. 
Deadwood, 23 S. D. 538, 122 NW 590, 
139 AmSR 1076. 

Tenn.—Memphis' v. Hill, 141 Tenn. 
250, 208 SW 613. 

Tex.—Allen v. Galveston, 51 Tex. 
302: Dallas v. Ellison, 10 .Tex. Civ, 
A.. 28, 30 SW 1128. 

Utah.—Woodring  v. 
Utah 173, 143 P 592. 

Wash.—Hensler v. Anacortes, 
Wash, 184, 248 P 406. 

W. Va.—Fry v. Ronceverte, 93 W. 
Va. 388, 117 SE 140; Cunningham v. 
Charleston, 84 W. Va. 407, 100_-SE 
222; Fairmont v, Bishop, 68 W. Va. 
308, 69 SE 802. 

Wis.—Oshkosh City R. Co. v. Win- 
nebago County, 89 Wis. 435, 61 NW 
1107. 

[a] Reason for rule.—‘“‘Local 
assessments are in derogation of the 
common-law rights of attingent prop- 
erty owners, and for that reason it is 


Bank v. 


Straup, 45 
140 


‘commonly said that the statutory 


authority under which they are 
levied is to be strictly construed and 
followed.” Birmingham v. Wills, 178 
Ala, 198, 207, 59 S 173, AnnCas1915B 


in favor of the taxpayer. 


porations may not go. 


746. 
[b] Rule applied.—(1) Rev. St. 
(1913) § 5119, granting power to 


second-class cities to make expendi-. 


tures for waterworks system, leaves 
uncertain the matter of limitation of 
expenditures to be paid by levy of 
special assessments, which doubt 
must be resolved against the city and 
Futscher 
v. Rulo, 107 Nebr 521, 186 NW 536. 
(2) Unless the contrary clearly ap- 
pears, the statute relating to local 


assessments will be construed in view 


of the general policy to restrain the 


power of local assessments by fixing 


a limit on the amount that may be 
levied beyond which municipal cor- 
Birdseye v. 
Clyde, 61 Oh. St. 27, 55 NE 169. 

13. Miller v. Sheldon, 198 Iowa 
855, 200 NW 341; Memphis v. Hill, 
141 Tenn. 250, 208 SW 613; and cases 
infra note 14. 

14. Ind.—Prevo v. Hammond, 186 
Ind. 612, 116 NE 584, 117 NE 642; 
Wilt v. Bueter, 186 Ind. 98, 111 NE 
926, 15 NE 49; Adams vy. Shelbyville, 
154 Ind. 467, 57 NE 114, 77 AmSR 484, 
49 LRA 797; Turner v. Sievers, 73 
Ind. A. 30, 126 NE 504; Marion Trust 
Co. v. Indianapolis, 37 Ind, A. 672, 75 
NE 834. 

Me.—Auburn y. Paul, 110 Me. 192, 


85 A 571. 

Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass. 314, 149 NE 
46 


Mo.—Albers v. St. Louis, 268 Mo. 
349, 188 SW 838; St. Louis v. Bill 
Place Realty Co., 259 Mo: 126, 168 
SW 721. 

Nebr.—Futscher v. Rulo, 107 Nebr. 
521, 186 NW 536. 

N. Y.—Parker v. Wallace, 80 Misc: 
425, 142 NYS 623. : 

Oh.—Cincinnati v. Connor, 55 Oh. 
St. 82, 44 NE 582. 

Okl.—Missouri, ete., R. Co. v. Tulsa, 
45 Okl. 382, 145 P 3898; In re Unger, 
22 Okl. 755, 98 P 999, 182 AmSR ‘670. 

Utah.—Woodring’v. Straup, 45 Utah 
1738, 143° P "592, 

Wash.—Hensler v. Anacortes, 140 
Wash. 184, 248 P 406. 

W. Va.—Fry v. Ronceverte, 93 W. 
Va. 388, 117.SE 140; Cunningham v. 
Charleston, 84 W. Va. 407, 100 SE 
222; Fairmont y. Bishop, 68 W. Va. 
308, 69 SHE 802. 

15. Anderson vy. Ocala, 83 Fla. 344, 
91 S 182; Gainesville v. McCreary, 66 
Pla. 507,63 S 914. 

16. See Statutes [36 Cyc 1128 et 
seq]. 

17. Exter v. Kramer, (Mo.) 291 
Sw 469; Cincinnati v. Connor, 55 Oh. 
St. 82, 44 NE 582. 

[a] General policy declared in a 
system of laws relating to a particu- 
lar subject should govern, when pos- 
sible, the construction of special pro- 
visions relating to the same subject. 
Cincinnati v. Connor, 55 Oh. St. 82, 
44 NE 582. 

18. Amsbary vy. Twin Falls, 34 
Ida, 313; 200° P* 723: a 

19. See Supra § 2811. 
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pend, repeal or amend the law authorizing assess- 
ments, except so far as vested?° or contractual rights 
or obligations?! are involved. But for obvious rea- 
sons, where vested contract rights have been ac- 
quired under statutes providing for assessments, 
these rights cannot be affected by a repeal or amend- 
ment of the statutes.?? 

[§ 2825] (b) What Constitutes. In accordance 
with general rules,?* the repeal by implication of 
statutes relating to assessments for local improve- 
ments is not favored,?* and unless the intention to 
repeal is apparent or manifest from the later act, 
there is no repeal by implication.2> As otherwise 
expressed, statutes relating to assessments for local 
improvements are not repealed by subsequent, stat- 
utes on the same subject, where the system provided 
by the subsequent statutes is not so inconsistent 
with that provided by the former statutes that they 
cannot stand together;?° and especially is this true 
where the later statute expressly so provides.?7 On 
the other hand, where the later statute is squarely 
in conflict with a prior statute on the same sub- 
ject,** or the two statutes are so inconsistent and 
repugnant that they cannot stand together,?® the 
later statute is controlling, and it has been held that 
under these circumstances there is a repeal by im- 


20. Spokane vy. Browne, 8 Wash. 
317, 36 P 26. 
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plication, even though the later statute contains an 
express provision that it shall not repeal any other 
statute relating to the same subject matter.®° 

General and special statutes. As a general rule 
a special act governing assessments for local im- 
provements in a particular locality is not repealed 
by a general act on the same subject where the 
acts are not repugnant or inconsistent,* or unless 
the intention of the legislature to repeal or alter 
the special act is manifest.®? And this is so al- 
though the terms of the general act when taken 
strictly and but for the special law include the case 
or cases provided for by it,®* or although the pro- 
visions of the two statutes are conflicting.** But 
where the constitution forbids the legislature to pass 
private, local or special laws regulating the internal 
affairs of cities and requires that general laws shall 
be passed, a general statute relating to assessments 
for local improvements repeals all municipal char- 
ters or special laws relating to the same subject 
matter.*> It has been held that a local statute pro- 
viding that no lands in a designated city shall be 
exempt from local assessments repeals a general 
statute exempting certain classes of property from 
assessment for local improvement.?* 

Repeal of ordinance. Where a statute providing 


, Ky.—Henderson v, Connell, 156 Ky.|v. Turner, 157 Cal. 73, 106 P 240. 
730, 161 SW 1121. 


27. New York v, Yonkers, 200 App. 


[a] Thus the provision of a stat- 
ute requiring the council to provide 
by general ordinance as to what part 
of the cost of street improvements 
shall be paid by the city, and that 
such provision shall be uniform and 
shall not be changed or repealed, ex- 
cept at intervals of ten years or 
more, does not prevent the repeal of 
an ordinance determining the propor- 
tion of the cost of improvement which 
the city shall pay before any con- 
tract was made or work done under 
the ordinance since the purpose of 
the statute to secure uniformity is 
not thereby defeated, and no one can 
be prejudiced by its repeal. No con- 
tract rights were acquired by virtue 
of the ordinance nor could anyone be 
prejudiced by their repeal. Frank- 
fort v. Morris, 200 Ky. 59, 252 SW 
142, 

21. Frankfort v. Morris, supra; 
Stone v. Boston St. Comrs., 192 Mass. 
297, 78 NE 478. 

22. Benshoof v. Iowa Falls, 175 
Iowa 30, 156 NW 898; Martin: v. 
Oskaloosa, (lowa) 99 NW 557; Peo. 
v. Monroe County, 191 N. Y. 15, 83% 
NE 661; Pickton v. Fargo, 10 N.. D. 
469, 88 NW 90; Murphy v. Summer- 
sett, 84 Wash. 565; 147 P 199. 

{a] Thus, where the legislature 
has lawfully initiated a public im- 
provement and created a _ liability 
therefor in conjunction with taxa- 
tion pfovisions looking to liquidation 
of the resulting indebtedness, the 
legislature cannot, by legislation en- 
acted after the’ indebtedness is in- 
curred or by any failure to enact 
appropriate legislation, destroy the 
means of paying the indebtedness. 
Peo. v. Monroe County, 191 N. Y. 15, 
83 NE 661; Peo. v. Pierse, 187 App. 
Div. 437, 176 NYS 412 [aff 229 N. Y. 
514 mem, 129 NE 896 mem]. 

23. See Statutes [36  Cye 1071, 

J 


24. Henderson y. Connell, 156 Ky. 
730, 161 SW 1121; Brooklyn Chil- 
dren’s Aid Soc. v. Prendergast, 166 
App. Div. 852, 151 NYS 720 [aff 215 
N. Y. 705 mem, 109 NE 1066 mem]; 
Greensboro v. McAdoo, 112 N. C. 359, 
17 SE 178. 

25. Ark.—Roberts v. Morrilton St. 
Impr. Dist., No. 2, 156 Ark. 248, 245 
SW 489. 

Cal.—Clute v. Turner, 157 Cal. 738, 
106 P 240. 


La.—Roth v. Thibodaux, 137 La.| Div. 427, 192 NYS 885. 
210, 68 S 412. 28. Stingily v. Jackson, 140 Miss. 
Mo.—Miners’ Bank vy. Clarke, 216/19, 104 S 465. 


Mo. A, 130, 257 SW 189. 

N. Y.—Westchester Lighting Co. 
v. Hartsdale Sewer Comrs., 219 App. 
Div. 377, 219 NYS 597; Brooklyn Chil- 
dren’s Aid Soc. vy. Prendergast, 166 
App. Div. 852, 151 NYS 720 [aff 215 
N. Y. 705 mem, 109 NE 1066 mem]. 

Pa.—iIn re Mill Creek Sewer, 196 
Pa. 183, 46 A 312. 

[a] Rule applied.—(1) The char- 
ter of Greensboro (Priv. L. [1869-70] 
ce 122, as amended by Acts [1875] ¢ 
13), relating to the construction and 
repair of sidewalks and the assess- 
ment upon owners of abutting prop- 
erty for the special benefits thereto, 
required that such benefits should be 
ascertained by a committee of five 
freeholders chosen jointly by the 
commissioners generally to grade and 
lay out streets, make local assess- 
ments, etc., but provided no method 
of making the assessment. The later 
enactment did not, by implication, re- 
peal the particular method prescribed 
by the former law of making assess- 
ments as to sidewalks. Greensboro 
v. McAdoo, 112 N. C. 359, 17 SE 178. 
(2) Rev. St. (1919) § 8301, relating to 
sprinkling, oiling, “repairing” surfac- 
ing and “resurfacing” streets, and 
limiting the annual cost thereof to 
abutting property to sixty cents per 
front foot, does not impliedly repeal 
$§ 8323, 8324, as respects grading and 
paving a street, which is in no sense 
a “repairing” or “resurfacing” of an 
old street. Miners’ Bank v. Clarke, 
216 Mo, A. 130, 257 SW 189. 

26... Clute: v.) Turner,.05% Cal. -%3, 
106 P 240; In re Mill Creek Sewer, 
196 Pa. 183, 46 A 312; In re More- 
wood Ave., 159 Pa, 20, 28 A 1238, 1382. 

[a]. Statute providing alternative 
method.—St. (1889) p 70 c 76, pro- 
viding for the laying out, opening, 
ete., of any street, alley, etc., within 
municipalities, and providing for the 
assessment of lands benefited within 
the improvement district, was not re- 
pealed by St. (1903) p 3876 c 268, on 
the same subject, that act simply 
providing an alternative method of 
proceedings for opening and laying 
out streets, etc., and expressly pro- 
viding by § 35 thereof that its provi- 
sion should in no way affect the act 
of 1889 (St. [1889] p 70 c 76). Clute 


29. Delta v. Lamb, 55 Colo. 483, 
136 P 77; Asel v. Jefferson, 287 Mo. 
195, 229 SW 1046; Greensboro y. Mc- 
Adoo, 112.N. C..359, 17 SE 178. 

[a] Statute held repealed.—While 
L. (1879) p 195 authorized municipal- 
ities to levy frontage taxes on all 
lots abutting on water mains, yet as 
Act (1893) p 464, which amended Gen. 
L. (1877) § 2655, giving municipal- 
ities such power, did not authorize 
any such tax, the act of 1879 must be 
construed as repealed by implica- 
tion. Delta vy. Lamb, 55 Colo. 483, 
136° P77. 

30. Stingily v. Jackson, 140 Miss. 
19, 104 S 465. 

81. Roberts v. Morrilton St. Impr. 
Dist. No. 2, 156 Ark. 248, 245 SW 489. 

{a] Thus Gen. Acts (1921) No. 
395, and amendment of Crawford & 
M. Dig. § 5666, providing that ma- 
jority petition should state the per 
cent of the assessed valuation of 
property in an improvement district 
that may be expended on an im- 
provement, did not repeal Special 
Acts coe) No. 39, applying to the 
eity of Morrilton, and providing that 
commissioners therein might ‘spend 
any amount necessary to complete 
improvement subject only to consti- 
tutional limitations. Roberts v. 
Morrilton St. Impr. Dist. No. 2, 156 
Ark, 248, 245 SW 489. 

3@. Buffalo Cemetery Assoc. v. 
Buffalo, 118 N. Y. 61, 22 NE 962. 

[a] Rule applied.—Where local 
laws applicable to one city alone au- 
thorized an assessment upon lands of 
cemetery associations, such laws 
were not repealed by a general stat- 
ute providing that no land actually 
used for cemetery purposes should be 
sold under execution for tax or 
assessment. Buffalo Cemetery Assoc. 
v. Buffalo, 118 N. Y. 61, 22 NE 962. 

33. Buffalo Cemetery Assoc. v. 
Buffalo, supra. 

34. Bass v. Bangor, 111 Me. 390, 
89 A 309. : 

Vein Passaic, o6) Nee de oka 
421, 28 A 553; Central New Jersey 
Land, ete., Co. v. Bayonne, 56 N. J. 
L. 297, 28 A 713; Hoetzel v. East 


| Orange, 50 N. J. L. 354, 12 A 911, 


36. Peo. v. Bodmer, 123 Misc. 625, 
205 NYS 865, 


a a a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a designated method for apportionment of ‘benefits 
is repealed, an ordinance passed in pursuance thereof 
providing this method of apportionment is likewise 
repealed.*? eu 
Amendments. As in the case of statutes gen- 
erally,** where an assessment statute is amended, 
if the provisions of the amended statute cannot be 
brought into harmony with the amendment, they 
must be held to have been repealed thereby,?? al- 


though it is the duty of the court to reconcile. ap- 


parently inconsistent provisions if possible.*° 
General and specific provisions in charter. Gen- 
eral provisions in a city charter relating to assess- 
ments for local improvements do not control specific 
provisions in the charter relating to a particular 
kind of improvement.*t 
[§ 2826] (c) Operation and Effect*?—aa. On 
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Rights and Liabilities of Property Owner. Accord- 
ing to some decisions the law. in force when an 
assessment for a public improvement is made and 
not the law in foree when the. improvement was 
ordered is controlling in respect of the rights and 
liabilities of, property owners whose property, is 
sought to be charged for the improvement.*? But 
many decisions hold that these rights and liabilities 
must be determined by the law in force at the time 
the improvement was ordered or the work com- 
menced. and not by any law enacted subsequently 
thereto,** especially when the repealing or amending 
statute expressly so, provides,** or where it is pro- 
vided that the repeal of a statute does not affect 
any right which has accrued or any duty which has 
been imposed under or by virtue of the repealed 
statute,*® or where the language of the statute 


Martin v. Oskaloosa, (Iowa) 
99 NW 557. 

38. See Statutes [36 Cyc 1082]. 

39. Price v. Elgin Local Imprs., 
266 Tll. 299, 107 NE 611 [aff 187 Ill. 
A, 629]. 

40. Price v. Elgin Local Imprs., 
supra. See In re Locust Ave., 185 N. 
Y. 115, 77 NE 1012 [aff 110 App. Div. 
774, 97 NYS 508] (as tending to sus- 
tain this view). 

41. Lansing v. Janison, 201 Mich. 
491, 167 NW 947. 

42. Of statutes limiting amount of 
assessment to percentage of value of 
property assessed see infra §§ 3076— 
3078. 

43. Folan v. Dedham, (Mass.) 156 
NE 732; Minnesota Transfer R. Co. 
v. St. Paul, 165 Minn. 8. 205 NW 
609, 207 NW 3820; In re Lincoln Ave., 
155 Minn. 171, 193 NW 116; Wilson v. 
Seattle, 2 Wash. 543, 27 P 474 [dist 
Spokane v. Browne, 8 Wash. 317, 36 P 
26). See In re Snelling Ave., 155 
Minn. 168, 193 NW 115 (an amend- 
ment applies to an assessment for 
an improvement inaugurated prior to 
the amendment and constructed sub- 
sequent thereto where the procedure 
for the assessment was initiated 
after the improvement was com- 
pleted); Pickton y. Fargo, 10 N. D. 
469,.88 NW 90 (an assessment by a 
municipal corporation for a_ street 
improvement was invalid, where it 
was based upon an estimate of the 
city engineer, made pursuant to an 
act which was repealed prior to the 
filing of the estimate, since the re- 
peal deprived the engineer of any 


authority with respect to the tax or 
infra §- 2830.) 


estimate). And see : 
Compare Matter of University Ave., 
150 Minn. 166, 184 NW 788 (the stat- 
ute in force when an improvement 


was completed, and not an amend-' 


ment thereafter made, governs al- 
though the assessment was ratified 
by the council and certified to the 
court for confirmation subsequent to 
the amendment, and the assessment 
should be levied in accordance with 
the statute in force prior to the 
amendment). 

--[a] Bule applied.—The home rule 
charter of St. Paul, as amended, pro- 
viding that the amount assessed 
against abutting property for paving 
any street shall not exceed the cost 
of a strip of such paving twelve feet 
wide adjacent to the property, ap- 
plies to the assessment for an im- 
provement which was commenced be- 
fore it became effective, and was then 
in process of construction, in which 
the proceeding for an assessment 
‘was initiated thereafter, the assess- 
ment by the commissioner of finance, 
as provided in the charter, being the 
initiation of the assessment proceed- 
ing and the determining date of the 
applicable charter provision. In re 
Lincoln Ave., 155 Minn, 171, 193 NW 


116. 

- [b] Method of apportionment.— 
Where proceedings were begun for 
the ‘improvement: of -a street in the 


i 


city of Seattle while the charter of 
1886 and the ordinance thereunder 
were in force, providing that the 
assessment therefor should be ‘ac- 
cording to the value of the property 
abutting on the improvement, and 
Subsequent thereto, but prior to the 
levying of the assessment, the. old 
charter was superseded by the char- 
ter of 1890 providing that the ex- 
pense of making street improvements 
should be levied. according to the 
frontage of property on the improve- 
ment, an assessment. according to 
value is unauthorized and void. Wil- 
son v, Seattle, 2 Wash. 543, 27 P 474. 

44, Ark.—Teéxarkana Special School 
Dist. v. Texarkana Pav. Impr. Dist. 
No. 13, 127 Ark. 341, 191 SW 918. : 

Iowa.—Benshoof v. Iowa Falls, 175 
fowa 30, 156 NW 898; Starr v. Burl- 
ington, 45 Iowa 87. 

Kan.—State v. Davis, 116 Kan, 211, 
225 P 1064. 

Ky.—Maysville v. Davis, 166 Ky. 
555, 179 SW 4638; Lexington v. Walby, 
109: SW. 299,33 Kyl, 116; 
Bates, 115 Ky. 437, 74 SW 234, 24 
KyL 2312. 

Mo.—State v. Chillicothe, 237 Mo. 
486, 141 SW 602; Risley y. St. Louis, 
34 Mo. 404. ; 

N. Y.—Knickerbocker 


“Ice Co. v. 


NYS 6382 [aff 239 N. Y. 595 mem, 147 
NE 210 mem]; Peo. v. Brooklyn, 23 
Barb. 180. 

Oh.—Cincinnati v. Seasongood, 46 
Oh. St. 296, 21 NE 630; Harding v. 
Cincinnati, (13) ‘Oh, /Cir, .Ct..N. -8;-317, 
33 Oh. Cir. Ct. 80; Monroe v. Cleve- 
land, 9 Oh, Cir. Ct. N. S. 523, 29 Oh. 
Cir. Ct. 633; Toledo v. Marlow, 8 Oh. 
Cire Ct. N.S. 121,28 Oh. Cir. ‘Ct. 298 
[aff 75 Oh. St. 574 mem, 80 NE 1124 
mem]. 

See Spokane v. Browne, 8 Wash. 
317, 36 P 26 (holding that a property 
owner has a. vested right to be 
assessed not in excess of an amount 
authorized by the law in force at the 


but he cannot complain of an assess- 
ment made according to the method 
provided by the. repealing, statute 
where he is not thereby called upon 
to pay a greater amount of money, 
nor to make any earlier payment 
than was required under the law in 
force at the time the improvement 
was initiated [assuming to distin- 
guish Wilson v. Seattle, 2 Wash. 543, 
27 P 474)). 

[a] “Subsequent changes cannot 
be made which will add to the assess- 
ment district, destroy the  obliga- 
tion of contracts, or increase the 
burden of property owners.” . Ben- 
shoof v. Iowa Falls, 175 Iowa 30, 38, 
156 NW 898, 901. i, 

[b] Suspension of work until after 
change in law.—If the improvement 
is commenced before a change in the 
law and the work suspended until 
after a change in the law and not 
completed until some time thereafter, 
an assessment is to be levied under 
the old law. Benshoof v. Iowa Falls, 


Reed v., 


New York City, 209 App. Div. 434, 204 


time the improvement was jnitiated,, 


175 Iowa 30, 156 NW 898, , 

[c] Supplemental petition filed 
after amendment.—Where proceed- 
ings were begun to. levy special 
assessments for local improvements 
under an act to restrict the levy to 
contiguous property, and subse- 
quently the statute was amended by 
eliminating the word ‘contiguous’ 
and a supplemental petition for an 
improvement was filed after the 
amendment, the amendment controls 
in respect of the property which may 
be assessed, and the levy is not re- 
stricted to contiguous property. In 
aR db nace Ave., 40 Wash. 144, 82 P 


45. Hallett v. Denver, 46 Colo. 487, 
104 P 1038; Lexington v. Woolfolk, 
138 Ky. 392, 128 SW 104. See Greens- 
boro v. McAdoo, 112 N. C. 359, 17 
SE 178 (inasmuch ag Acts [1889] 
c 219, creating a new charter for the 
city of Greensboro, provides no 
method of levying special assess- 
ments of any character, either for 
past or future improvements, it seems 
that, as to the latter, they must be 
made under the general law [Code 
§ 3803]; but as the new charter; after 
declaring that all existing laws in 
conflict with it are repealed, provides 
that such repeal shall not “affect any 
act done or right accruing or accrued 
or established, but the same shall re- 
main in full force, and be preserved 
and enforced and enjoyed,” etc., the 
act does not operate to repeal the old 
mode of assessment for improve- 
ments commenced before the new 
charter took effect, although ‘not 
assessed for until afterward). 

[a] In Mississippi (1) where a 
municipality had commenced to pave 
its streets prior to the enactment of 
a statute providing that, in case of 
work already commenced, the munici- 
pality must continue to assess the 
cost of all owners in the same way 
that the assessment was made before 
the passage thereof, and the munici- 
pality had commenced to pay for the 
work initiated before the enactment 
of.the statute by assessing a pro- 
portionate part of the cost against 
the abutting property owners, it must 
eontinue to assess the cost of the 
work thereafter’ done against the 
abutting property owners in the 
same proportion that the owners 
were assessed for work done prior to 
the enactment of the statute. Can- 
ton v. Davis, 111 S 137; Firm Lumber 
Co, v. Hattiesburg, 1382 Miss. 1, 95 S 
250; Jackson v. Doxey, 128 Miss. 618, 
91 S, 348., (2) And. where a munici- 
pality, prior to thé enactment of such 
Statute, had paved its streéts so far 
as paved out of the proceeds of bonds 
issued for that purpose, such munici- 
pality.could not pave other streets by 
assessing the cost thereof to the 
abutting owners, but was required to 
adhere to the method previously 
adopted. Firm Lumber Co. v. Hat- 
tiesburg, 188 Miss. 808, 98 S 145. 

46. Benshoof v. Iowa. Falls, 175 
Iowa. 30,: 156 NW. 898. 
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clearly limits the power to assess to assessments 
for improvements made after its passage.*’ So it 
has similarly been held that the law in force at the 
time of the passage of an improvement ordinance 
governs with respect to the manner of assessment 
and the rights and liabilities of the owners of abut- 
ting property and not a statute in force at the time 
the owners of the abutting property petitioned for 
the improvement.*® It has been held, however, that 
assessments for an improvement commenced after a 
statute became a law but before it became fully 
operative must be made in accordance with that stat- 
ute where the improvement was wholly constructed 
after the statute became operative.*® And there is 
authority to the effect that a, statute requiring all 
proceedings commenced before its enactment to be 
completed in accordance with the laws theretofore 
in effect does not prohibit assessment proceedings 
in accordance with the provisions of another stat- 
ute enacted at the same session where the resolu- 
tion for the assessment was adopted subsequent to 
its enactment although the improvement was com- 
menced prior thereto.*° 

[§ 2827] bb. On Matters of Procedure. Ordina- 
rily, matters of procedure in assessment proceed- 
ings or growing out of such proceedings and not 
involving the substantial rights of the parties are 
governed by the statute in force at the time of the 
proceedings,*! in the absence of any saving clause 
in such statute.o2 But assessment proceedings are 
governed by the law in force when the proceedings 
were instituted under a general statute providing 
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that the repeal of any statute shall not affect any 
proceeding had or commenced before the time when 
the repeal shall take effect.°* 

[§ 2828] (d) Repeal by Constitution of Statutes 
Authorizing Assessment. The right to enforce pay- 
ment for assessments for a street improvement. is 
taken away by a constitutional provision subse- 
quent to the making of the assessments repealing 
without reservation the provisions of the charters 
of all municipal corporations authorizing the mak- 
ing of special assessments for local improvements 
to streets.°* 

[§ 2829] 5. Purpose—a. In General. Special as- 
sessments are imposed for a special purpose,*® the 
payment in whole or in part of the cost of an im- 
provement local in character as distinguished from 
general;°° and the proceeds can bé devoted to no 
other purpose.** A city having power to make local 
improvements by special assessment possesses im- 
plied power to declare what are local improve- 
ments;°* but such declaration is not necessarily 
conclusive,°® and an assessment will not be upheld 
if its purpose is clearly improper.®° 

[§ 2830] b. Improvements Previousiy Constructed 
and Paid for. While there are decisions directly 
to the contrary,®? it has been held by the supreme 
court of the United States and by the courts of 
many states that a state by appropriate legisla- 
tion, or a municipality acting under authority déle- 
gated by statute, may assess property benefited by 
a public improvement already completed and paid 
for;®* and especially is this so where before the 


47. Pennsylvania Co. v. Cole, 132 
Fed. 668. 

48. Shehan v. Cincinnati, 11 Oh. 
Dec. (Reprint) 198, 25 CincLBul 212. 
Gompare Elrod v. Texarkana Pav. 
Impr. Dist. No. 45, 171 Ark. 848, 286 
SW 965 (where Acts [1925] p 548, 
limiting the cost of improvement to 
fifty per cent of assessed valuation, 
became effective before hearing of 
petition but after filing thereof with 
council, it could not apply where the 
petition, signed by the majority in 
value of property owners, specified, 
in conformity with Acts [1921] p 416, 
that the cost of improvement should 
not exceed one hundred and ninety- 
five per cent, since the petition must 
be considered by council with refer- 
ence to the statute existing at the 
time of signing and filing thereof). 

49. Burroughs v. Keokuk, 181 Iowa 
660, 165 NW 83. 

50. Breakenridge v. Newark, 95 N. 
Je, ka, 406,, 112 AvS57 [rev 94°N, “J.-E. 
361,°110° A 570]. ° 


[a] Reason assigned for this is 
that the proceedings for the im- 
provement and those for the as- 


sessment are distinct proceedings. 
Breakenridge v. Newark, 95 N. J. L. 


436, 112, A 857, [rev 94. N. J. L.' 361, 
110 A 570]. 
51. 


Palmer v. Danville, 166 Tll. 42, 
46 NE 629; Illinois Cent. 2 
Wenona, 163 Ill. 288, 45 ‘| 
Shaser v. Olympia, 92° Wash. 466, 159 
P 756; In re Chehalis Local Impr. 
Sewer Dist. No. 1, 84 Wash. 565, 147 
P 199. See Benshoof v. Iowa Falls, 
175. Iowa 30, 156 NW 898; Young v. 
Wenz, 218 N. Y. 329, 113 NE 334 (ap- 
parently recognizing rule). 

[a] Rule was applied (1) in case 
of a statutory change ofa preéxisting 
statute allowing owners of property 
assessed a jury to pass upon _ the 
questions of benefits. Palmer v. Dan- 
ville, 166 Ill. 42, 46 NE 629; Illinois 
Cent. R. Co. v. Wenona, 163 Ill. 288, 
45 NE 265. (2) A statute providing 
that, whenever any assessment roll 
for. local improvements shall have 
been confirmed, the regularity and 


validity of the proceedings relating 
to such 
assessment therefor, 
confirmation thereof, 
clusive upon all parties, and cannot 
be contested by one not filing written 
objections to the roll, 
pealing from the confirmation, 
plies to an assessment roll made and 
confirmed subsequent to the time 
when it took effect, although in a 
proceeding initiated before its pas- 
sage, so that an owner who filed no 
objection to the roll could not there- 
after, by an independent action in 
equity, have the roll adjudged void. 
Shaser v. Olympia, 92 Wash. 466, 159 
P 756; In re Chehalis Local Impr. 
Sewer Dist. No. 1, 84 Wash. 565, 147 


P 199. 

Palmer v. Danville, 166 Ill. 42, 
46 NE -629; Tllinois Cent. R. Co. v. 
Wenona, 168 Ill. 288, 45 NE 265. 

53. :In re Dyer. St., 11 R. I. 166. 

54. Fulkerson y. Bristol, 105 Va. 
555, 54 SE 468; Hicks v. Bristol, 102 
Va. 861, 47 SE 1001. 

55. Carlyle v. Bartels, 315 Ill, 271, 
146 NE 192. 

56. Gadd v. McGuire, 69 Cal.. A. 
347, 231 P 754; St. Cloud v. Carlson, 
78 Fla. 131, 82 S 616; Carlisle v. Bar- 
tels, 315 Ill. 271, 146 NE 192; Macon 
v. Patty, 57 Miss. 378, 84 AmR 451; 
And generally cases infra § 2836. 

57. Gadd v. McGuire, 69 Cal, A, 
347, 281 P 754;'St. Cloud v. Carlson, 
78 Fla. 131, 82 § 616: Macon v. Patty, 
57 Miss. 378, 34 AmR 451. 

[a] Thus the proceeds of such 
assessments cannot be used to aug- 
ment the general revenue fund, nor 
to finance a separate and distinct im- 
provement project, nor to create a 
sinking fund for the payment of 
bonds issued for various municipal 
purposes. St. Cloud v. Carlson, 78 
Fla. 131, 82 S 616. 

58. De Mello v. Wilson, 28 Hawaii 
298; Illinois Cent. R. Co. v.. Decatur, 
154 Tll. 178, 38 NE 626. 

“Local improvements” defined see 
supra § 2267. 

59. Morgan Park v. Wiswall, 155 


Tll. 262, 40 NE 611. See also infra 

improvement and to the]§ 2870. 
including ‘the 60. In re Market St., 49 Cal. 546. 
shall be con- 61. Creation of district for im- 
pare already made see infra 
and not ap- 62.. Kelly v. Luning, 76 Cal. 309, 
ap-|18 P 335; Houston v. McKenna, 22: 


Cal. 550; Holliday v. Atlanta, 96 Ga. 
377, 23 SE 406; Martin. v. Oskaloosa, 
(Iowa) 99 NW 557. 

[a] Basis of rule.—(1) Statutes 
which assume to authorize assess- 
ments on property for improvements 
already completed are retroactive in 
character and unconstitutional as in- 
juriously affecting vested rights. 
Holliday v. Atlanta, 96 Ga. 377, 23 SE 
406. (2) Where this view is taken, 
it is held that, although there is no 
direct prohibition of retroactive legis- 
lation by constitutional provision, it 
must otherwise be held to be invalid 
under the general provisions having 
reference to vested rights and requir- 
ing due process of law. Martin y. 
Oskaloosa, (Iowa) 99 NW 557. 

{b]. Rule applied.—There being 
at the time of the completion of a 
sewer no liability on the part of the 
landowner to pay to the city any pro- 
portion of the expenses of construc- 
tion, a statute thereafter passed au- 
thorizing the municipal corporation, 
by a new assessment, to impose upon 
the owner the payment of a portion 
of such expenses was such “retroac- 
tive” legislation as is prohibited by 
the constitution of this state; and 
therefore, for want of power in the 
general assembly to pass it, it was 
void. Holliday v. Atlanta, 96 Ga. 377, 
23 SE 406. 

63. U. S.—Wagner v. Leser, 239 
U.S. 207, 36 SCt 66, 60 L. ed. 230; 


Seattle v. Kelleher,)195..U; (S. J3b1, 

25 SCt 44. 49 L. ed. 232. 

ee ae v. Camp, 46 Conn. 
Fla——Anderson v. Ocala, 83 Fla. 


344,'91 S 182. 

Ill.i—Peo. v, Gray, 256 Ill. 479, 100 
NE 171; Ricketts v.. Hyde Park, 85 
Ill. 110 [dist Pease y. Chicago, 21 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


cen ower 
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making of the improvement the property owners 
had bound themselves by contract to pay for an 
assessment lawfully made to meet the expense of its 
construction.** An assessment for benefits derived 
from improvements previously made does not con- 
stitute a deprivation of property without due proc- 
ess of law;® and it has been held that this is so 
although the amount so collected is to be used for 
other public purposes to which public funds are 
So it has been held that stat- 
utes of the character under consideration are not 
objectionable as being retrospective.** The question, 
it was said, is not whether the constitutional and 
statutory enactments were intended to have a retro- 
spective as well as prospective effect, but whether 
or not they were intended to have a present appli- 
cation to improvements which had theretofore been [§ 
Nevertheless, in accordance with well 
settled principles elsewhere considered,®® a munici- 
pality cannot assess property for improvements 


properly applicable.®® 


installed.®8 


Ill. 500; Peck v. Chicago, 22 Ill. 578 
(on the ground that the assessments 
sought to be enforced in these cases 
were for work done by private per- 
sons on their own account, and for 
which the city was under no obliga- 
tion to make compensation) ]. 

Ind.—Hlkhart v. Wickwire, 121 
Ind: 3315522" NE 342. 

Mass.—Boston Water Power Co, v. 
Boston, 194 Mass. 571, 80 NE 598; 
Warren v. Boston St. Comrs., 187 
Mass. 290, 72 NE 1022; Hall v. Bos- 
ae St. Comrs., 177 Mass. 434, 59 NE 


Minn.—State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCas1916B 189. 

Nebr.—Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453. 

N. J.—Jelliff v. Newark, 48 N. J. 
7101, 2A 627 [aff 49 Nit) L.. 239, 
PA RTO 

N. Y.—In re Sackett St., 74 N. Y. 
95; Howell v. Buffalo, 37 N. Y. 267, 
4 Transcr. A, 505. See Valley Farms 
Co. v. Yonkers, 193 App. Div. 433, 
184 NYS 300 [aff 231 N. Y. 558 mem, 
132 NE 887 mem] (the legislature 
may create a taxing district for the 
purpose of paying for improvements 
already made). 

N. C.—Kinston v. Atlantic, ete. R. 
COr, Loa) IN. OC. 14,°210 SEV 645, 

Oh.—Cincinnati v. Wilder, 6 Oh. 
Dec. (Reprint) 1046, 9 AmLRec 727. 

Or.—Phipps v. Medford, 81 Or. 119, 
156 P 787, 158 P 666. 

Pa.—Cresson Borough v. Seeds, 286 
Pa: 288;°133_ A560. 

R. I.—Cleveland v. Tripp, 13 R. I. 
50 (this case seems to be decided 
mainly on the ground that nothing 
in the constitution of the state pro- 
hibited retrospective 
limited the taxing power of the state, 
except by the declaration that the 
burdens of the state should be fairly 
distributed). 

Ss. C.—Sullivan v. Charleston, 123 
S.76.- 91, 116. SE 104. 

Wash.—Heath v. McCrea, 20 Wash. 
342.05, P 432. 

W. Va.—ELElkins v. Harper, 82 W. 
Va. 377, 95 SE 1033. 

“Tf the other necessary conditions 
exist ... [special] taxation may be 
authorized after, as well as before, 
the expenditure is incurred.” War- 
ren vy. Boston St. Comrs., 187 Mass. 
290, 292, 72 NE 1022. 

[a] In support of this view (1) it 
was said: “One must not let one’s 
mind be led astray by the _ false 
analogy of executed consideration in 
contracts. Public works must be 
paid for although they have been 
constructed before any tax has been 
levied on their account. If the tax 
otherwise is levied properly as a 
Special assessment for betterments, 
‘then, in view of the fact that the 
benefit and payment both are com- 
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legislation or 
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pulsory, not matter of contract, a 
betterment already executed when 
the law authorizing the tax was 
passed will sustain the tax as well 
as a work built with express notice 
that it is under the law.” Hall v. 
Boston St. Comrs., 177 Mass. 434, 
439, 59 NE 68. (2) “The principles of 
taxation are not those of contract. A 
special assessment may be levied 
upon an executed consideration; that 
is to say, for a public work already 
done. ...If this were not so it might 
be hard to justify reassessments.” 
Seattle v. Kelleher, 195 U. S.. 351, 
359, 25 SCt 44, 49 L. ed. 232 [quot 
Wagner v. Leser, 239 U. S. 207, 36 
SCt 66, 60 L. ed. 230; Sullivan v. 
Charleston, 123 S: C. 91, 116 SE 104, 
109]. (3) And as elsewhere shown, 
the power of the legislature to au- 
thorize reassessments is well set- 
tled. See infra XVII, F, 30, a. 

64. Boston Water Power Co. v. 
Boston, 194 Mass. 571, 80 NE 598. 

65. Wagner v. Leser, 239 U. S. 
207, 36 SCt 66, 60 L. ed. 230; Ander- 
son v. Ocala, 83 Fla. 344, 91 S 182; 
Elkins v. Harper, 82 W. Va. 877, 95 
SE 1033. 

66. Wagner v. Leser, 239 U. S. 207, 
217, 36 SCt 66, 60 L. ed. 230 (“it is 
true that the assessments are to go 
into the general fund provided for 
such use. But we are unable to see 
how the constitutional rights of com- 
plainant are violated, so long as there 
was-as to it a benefit formerly con- 
ferred, and still existing, which the 
property had derived at the public 
expense. The fact that the city was 
authorized to use the assessment in 
creating a public fund, in aid of its 
scheme to pave other streets of the 
city, was a public purpose, and a le- 
gitimate one, for which funds of the 
city might be used’). 

67. Warren v. Boston St. Comrs., 
187 Mass. 290, 72 NE 1022; Sullivan 
v. Charleston, 128 S. C. 91, 116 SE 


Sullivan v. Charleston, supra. 
See supra § 2811. 

70. Peo. v. Gray, 256 Ill. 479, 100 
NE 171; Ardrey v. Dallas, 13 Tex. 
Civ. A '442)" 3b°-SW 1265" Dallas”v. 
Atkins, (Tex. Civ. A.) 32 SW: 780; 
Dallas v. Ellison, 10 Tex, Civ. A. 28, 
30 SW 1128. 

[a] Statutes conferring power.— 
A statute declaring that the city 
shall issue bonds to pay for a street 
improvement .and provide by special 
taxes and assessments a sinking fund 
for the payment of the bonds author- 
izes the city, after it has paid for a 
street improvement from the _pro- 
ceeds of bonds, to reimburse itself by 
the levy of special taxes. Nelson 
v, South Omaha, 84 Nebr. 434, 121 
NW 453. 

[b] Statutes not conferring power. 
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previously constructed and paid for unless the power 
to do so is clearly conferred by statute.7° And there 
are decisions which apparently hold that if a statute 
authorizes a municipality to employ one of twe 
or more methods to pay for an improvement, and, 
acting in accordance with the authority so con- 
ferred, the municipality assumes the duty of pay- 
ing for the improvement from the general fund and 
orders the making of the improvement on that basis, 
it cannot subsequently levy a special assessment 
to pay the cost thereof.” 
if a city is for any reason not liable for improve- 
ments already made special assessments cannot after 
completion of the improvement be levied against 
property specially benefited by the improvement to 
pay the cost thereof.” 

2831] 6. Authority To Make Improvements‘’*— 
An assessment for the cost of an 
ultra vires improvement is void,’* and if the city, 
in making an improvement, fails to comply with the 


And for obvious reasons 


—(1) A city charter provision that 
“all contracts for street improve- 
ments now outstanding shall be paid 
for in accordance with this charter,” 
and that “the city council in mak- 
ing the assessment or levy to pay for 
said improvements shall make them 
under the provisions of this section,” 
does not authorize such levy after the 
improvements have been made and 
paid for by the city. Dallas v. Dal- 
las JGons,). Tract2:(Coi; iCTex:<Cive. At) 
33 SW 757, 758; Dallas v. Ellison, 
10 Tex.. Civ. A. 28, 30.SW 1128. To 
same effect Dallas v. Atkins, (Tex. 
Gid. A.) 32° SW: 780. (2) “The char- 
ter only contemplates and authorizes 
the levy of such a tax at the time 
of the improvement of the streets, 
and not after the same had been im- 
proved and paid for.’ Dallas v. Dal- 
las Cons. Tract. Co., supra. (3) A 
statute providing that no special tax 
shall be held void because levied for 
work already done under a prior or- 
dinance, if the work was done in 
good faith, has reference to a prior 
ordinance passed under such statute 
and not an ordinance passed under 
another statute. Peo. v. Gray, 256 
Ill, 479, 100 NE 171. 

71. St. Cloud v. Carlson, 78 Fla. 
131, 82 S 616; Spaulding v. Baxter, 
25 Ind. A: 485, 58 NE 551; Bennett v. 
Seibert, 10 Ind. A. 369, 35 NE 35, 37 
NE 1071. See Alford-v. Dallas, (Tex. 
Civ. A.) 35 SW. 816 (as perhaps sus- 
taining this view). 

72. In re Market St., 49 Cal. 546; 
Peck v. Chicago, 22 Ill. 578; Pease 
v. Chicago, 21 Til. 500. 

[a] As for instance (1) to pay for 
improvements voluntarily and previ- 
ously made without the order or di- 


rection of the common council, and 
for which the city is not liable. 
Pease v. Chicago, 21 Ill. 500. (2) 


And lots fronting on a street cannot 
be taxed by way of assessment to 
pay a person for grading done by 
him on the street some two or three 
years before, under an abortive con- 
tract made by him with the munici- 


pality. In re Market St., 49 Cal. 546. 
73. Generally see supra §§ 2268- 
2331. 


Particular improvements see infra 
§§ 2840-2869. 

74 Cal.—Hall v. Fairchild-Gil- 
more-Wilton Co., 66 Cal. A, 615, 227 
P 649. 

Tll.—McGarry v. Wilmette, 303 Ill. 
147, 185 NE 96; Alton v. Foster, 74 
TH. (Av 511-VPafie 273221. 687) bdo NE 
76]. 
Ind.—Ft. Wayne v. Shoaff, 106 Ind. 
66, 5 NE 403; Turner v. Sievers, 73 
Ind. A. 30, 126 NE 504. 

La.—Municipality No. 2 v. McDo- 
nough, 16 La. 533. 

Md.—Hazlehurst v. Baltimore, 37 
Md, 199. 
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essential requirements of the act under which it pro- 
ceeds, an assessment to pay for the same is invalid; 
but where municipal officers acted without authority 
of the council duly empowered to lay special assess- 
ments, it was held that the levy by the council of 
an assessment to pay for such unauthorized. improve- 


ment ratified the same, and the 
valid.*¢ 


Mass.—Briggs  v. 159 
Mass. 97,:34 NE 179. 

Mo.—Kansas City v. St. Louis, etce., 
R. Co., 230 Mo. 869, 130 SW 273, 28 
‘LRANS 669. °° 

N. _J.—Evans v,; Paterson, 91 N. J. 
L. 133, 102 A 904; App v. Stockton, 
61 N. Ji)L'520; 39: A 921, 

Oh.—Krumberg v. Cincinnati, 29 
Oh. St. 69. 

Or.-—Cole v. Seaside, 80 Or. 73, 156 
P 569; Portland v. Bituminous Pav. 
Co., 33 Or. 307, 52 P28, 72 AmSR 
713, 44 LRA 527. 

Pa.—Hershberger vy. Pittsburgh, 
115 Pa, 78,'8 A 381; Reed v. Erie, 
79 Pa. 346; Wilson v. Allegheny City, 
79 Pa. 272; In re Washington St., 60 
Pa. Super. 536. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66. 

[a] Rule applied.—(1) An assess- 
ment to acquire land (Krumberg v. 
Cincinnati, 29 Oh. St. 69) (2) or to 
improve a chartered toll road (Wil- 
son v, Allegheny City, 79 Pa. 272), 
being unauthorized by statute, will 
be set aside. (3) A city cannot de- 
vote property purchased for a park 
to improvement of a public street, 
and the assessment of such property 
for street improvement would be” in- 
valid. Hall v. Fairchild-Gilmore- 
Wilton Co., 66 Cal. A. 615, 227 P 
649. (4) A city, whose ordinance 
assuming jurisdiction over a county 
road passing through it was void, 
had no power to impose a special as- 
sessment upon an adjoining owner’s 
property to pay for its projected im- 
provement, especially in view of the 
provision of its initiative charter 
limiting such assessments to the 
improvement of streets as distin- 
guished from roads or highways. 
Cole.v. Seaside, 80 Or. 73, 156 P 
569. (5) Statutory authority to con- 
struct and improve a_ street and 
charge the cost to abutting owners 
does not authorize the construction 
of a causeway and assessment of the 
cost upon abutting owners. Reed v. 
Erie, 79 Pa. 346. 

75. In re: Deering,. 85 N. Y. 1; 
Donovan 'v. Oswego, 39 Misc. 291, 
79 NYS 562 [rev on other grounds 
90 App, Div. 397, 86 NYS 155]; Ken- 
ee ehie Dist. Comrs. v. Keith, 2 Pa. 

“Tt is a well settled rule that when 
municipal corporations seek to im- 
pose upon property owners the bur- 
den of thé cost of street improve- 
ments, and to hold the property of 
abutting owners liable therefor, the 
statute or charter authorizing such 
improvements to be made must be 
strictly pursued.” Mason vy. Sioux 


Whitney, 


Falls, 2 S. D. 640, 51 NW 770, 39 
AmSR 802. 
Failure to comply with require- 


ments as to prelimina steps see 
infra §§ 3003-3008, FY “s 

76. Brewster v. Davenport, 51 
Iowa 427, 1 NW 737; In re Shiloh 
St., 165 Pa. 386, 30 A 986. 

77. Conditions precedent to exer- 
cise of power to make improvements 
generally see supra §§ 2337-2341. 

78. Conn.—Meriden v. Camp, 46 
Conn, 284. 

Fla.—Palmetto vy. Katsch, 86°Fla. 
506, 98 S 352. 

Ind.—Turner vy, 73 Ind. 
A, 30, 126 ‘NE 504. 

Ky.—Dulaney v. Figg, 94 SW 658, 
‘29 KyL 678; Bodley v. Finley, 111 
Ky. 618, 64 SW 439, 23 KyL 851... 


Sievers, 
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proved’?—(1) View That Way Must Be Established. 
In many jurisdictions the: courts have apparently 
held without reliance on any particular constitu- 
tional or statutory provision that a street must 
liave been actually established as such before it can 
become subject to improvement by special assess- 
ment;78 and this has been held to be so under par- 


ticular constitutional and statutory provisions,’® 
[§ 2832] b. Existence or Legality of Way Im- ; 


La.—De ‘Grilleau v. Frawley, 48 
La. Ann, 184, 19 S 151, 

Md.—Cahill v. Gill, 130 Md. 495, 
te A 834; Baltimore y. Hook, 62 Md. 
71. 

Mich.—Detroit, etc., R. Co. v. De- 
troit, 49 Mich. 47, 12 NW 904. 

Mo.—Springfield v. Baxter, 180 Mo. 
A. 40, 165 SW 366; Carroll v. St. 
Louis, 4 Mo. A. 191; Lorenz v. Arm- 
strong, 3 Mo. A. 574 [aff 70 Mo, 152, 
35 AmR 420]. 

N. Y.—In re Cheesebrough, 78 N. 
Y. 232; In re Rhinelander, 68 N. Y. 
105; Copeutt v. Yonkers, 59 Hun 212, 
13 NYS 452 [aff 128 N. Y. 669, 29 
NE 148]; Richter v. New York, 24 
Mise. 613, 54 NYS 150 (recognizing 
rule). Contra Untermyer v. Yon- 
kers, 112 App. Div. 308, 98 NYS 563 
[rev on other grounds 188 N. Y. 594, 
80 NE 1087]. Apparently contra see 
Peo, v. Rochester, 5 Lans, 142 (as- 
sessments for the expense of erecting 
a bridge may be made before title to 
the land is acquired, but the parties 
assessed may enjoin collection of the 
assessment until title to the land is 
acquired). 

Oh.—Merchant v. Waterman, 2 Oh. 
Dec. (Reprint) 429, 3 WestLMonth 48. 


Okl.—Pauls Valley Nat. Bank v. 
Foss, 99 Okl. 178, 180, 226 P 567 
Eecit Cyc]... 


Or.—Heiple v. Fast Portland, 13 
Or. 97, 8 P 907. Compare Oregon de- 
cision infra § 2833. 

Pa.—Swissvale Borough v. Dick- 
son, 68 Pa. Super, 160; Chester v. 
Thurlow Land Co., 13 Pa, Dist. 285, 
9 Del. Co, 51; Harrisburg v. Bright- 
bill, 6 Pa. Dist. 438. 

R. I.—Bishop vy. 15, Rov. 
466, 8 A 692. 

“It is fundamental that a _ street 
must be properly established before 


Tripp, 


it can be legally improved.”  Pal- 
metto v. Katsch, 86 Fla. 506, 514, 
98 S 352. 

[a] Reasons for rule.—(1) The 


improvement of an alleged street 
which. has never been laid out or in 
any manner made a public highway 
is a trespass for the expenses of 
which no legal assessment can be 
made. In re Cheesebrough, 78 N. Y. 
233; In re Rhinelander, 68 N. Y. 105; 
Copeutt v, Yonkers, 59 Hun 212, 13 
NYS 452 [aff 128 N. Y. 669 mem, 
29 NE 148 mem]. (2) An improve- 
ment before a street has been estab- 
lished is merely an improvement of 
private property and therefore there 
is no power in the city to improve 
it, and assess the cost on the land 


abutting on the improvement. Mer- 
chant v. Waterman, 2 Oh. Dec, (Re- 
print) 429, 3 WestLMonth 48. 

‘[b] Rule applied. — (1) Where 
roadways are taken into corporate 
limits, and the power over them 


transferred from the county to the 
corporation, without specially con- 
verting the roads into streets, such 
ways will remain roads, and the 
abutting property will not be liable 
for repairs and improvements to any 
greater extent than property simi- 
larly situated along roads without 
the corporate limits. Heiple v. East 
Portland, 13 Or. 97, 8 P 907. (2). An 
ordinance laying out and ordaining 
a street without appropriate pro- 
ceedings to assess the damages, and 
without the consent of the owner, is 
not sufficient to justify an entry on 
the land and invest the borough with 
authority to charge abutting owners 


Y 


with the cost of street improvements, 
Swissvale Borough v. Dickson, 68 
Pa. Super. 160. (3) Where the 
sewer is not laid in a public street, 
there can be no recovery. Chester 
v. Thurlow Land ‘Co., ‘13. Pa. Dist. 
285, 9 Del. Co. 51. (4) No lien at- 
taches to abutting property by vir- 
tue of a branch sewer laid in a pri- 
vate alley which has never been 
dedicated to the city or lawfully 
taken or acquired by the munici- 
pality. Harrisburg v. Brightbill, 6 
Pa. Dist. 438. To same effect Ches- 
ter v. Thurlow Land Co., supra. 

79. See cases infra this note. 

[a] In Mlinois (1) Local Im- 
provement Act June 14, 1897 § 53 
provides that no special assessment 
or special tax shall be levied for any 
local improvement until land neces- 
sary therefor has been acquired and 
in possession of the municipality, 
except in some cases where proceed- 
ings to acquire such land shall have 
been begun and proceeded to judg- 
ment. The statute, it was said, was 
meant to prevent municipalities from 
levying assessments and collecting 
them for public improvements to be 
made upon private land not yet ac- 
quired by the municipality and which 
the municipality was willing to con- 
cede had not been acquired, but 
which was proposed to be acquired 
thereafter by condemnation proceed- 
ings. Cobe v. Chicago, 246 Ill. 625, 
93 NE 46. (2) The acquisition of the 
right to enter on land to construct 
the improvement is a condition 
precedent to the city’s exercise of 
the power to levy a special assess- 
ment to pay for it. Cobe v. Chicago, 
supra; Chicago v. Green, 238 Ill. 258, 
87 NE 417. (3) As the requirement 
of the statute is for the acquisition 
of title before “levy” of a special 
assessment, it is not necessary that 
title be acquired at the time of filing 
the assessment roll, since the assess- 
ment is not finally levied until the 
order confirming the assessment roll 
has been entered. The statute is 
complied with where the necessary 
title has been secured by a munici- 
pality before the’ hearing upon the 
application for the confirmation of 
the assessment roll. Chicago v. Sul- 
livan Mach, Co., 269 Ill. 58, 68, 109 
NE 696. (4) Under former statutes 
a radically different -rule prevailed 
and it was held that an assessment 
was not void by reason of the fact 
that title to the soil of a street had 
not been acquired and the street es- 
tablished prior to the assessment. 
Dempster v. Chicago, 175 Ill. 278, 51 
NE 710; Payne v. South Springfield, 
161 Ill. 285, 44 NE. 105; Maywood Co. 
v. Maywood, 140 Ill. 216, 29 NE 704; 
Cochran vy, Park Ridge, 138 Ill. 295 
27 NE 939; Leman v. Lake View, 131 
Ill, 388, 23 NE 346; Holmes v. Hyde 
Park, 121 Ill. 128, 13 NE 540; Hyde 
Park v. Borden, 94 Ill. 26. 

[b] In North Carolina it was held 
that an assessment was valid only if 
the street was a public street of the 
municipality: making the assessment, 
under statutes providing a petition 
for an improvement must be signed 
“by a majority in number of, the 
owners who must represent at least 
a majority of all the lineal feet or 
frontage of the lands , . . abutting 
upon the street or streets, or a part 
of the street or streets, proposed ‘to 
be improved,” and that there must be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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charters,®° or ordinances,®*! which either in express 
terms or by necessary implication so provide. 
But it has been held that the mere fact that the 
resolution for the improvement was adopted before 


the street was opened was but 


larity of which the property owner cannot complain, 
if regularly opened before the final hearing.S? 
the fact that the city does not own all of the street 
at the time the improvement is ordered will not 
prevent the enforcement of an assessment. where 
the property of the person objecting abuts only upon 
part of the street owned by the city.®* 
pendency of a suit to condemn lots for the purpose 
of making a street of a certain width into a boule- 
vard of a greater width does not affect the validity 
of tax bills against the lots for paving wholly within 
the boundaries of the original street, the same being 
in no way involved in that proceeding.*¢ 

The requirement of the rule is satisfied where: land 
has been dedicated for the purpose of a public street 
and there has been an acceptance of the dedication,®° 
or where the street has been established by adverse 


a resolution by the governing au- 
thority of a municipality “which 
shall designate by general description 
the report to be made and the street 
or streets or parts thereof where the 
work is to be effected.” Atlantic 
Coast Line R. Co. v. Ahoskie, 192 
N. C. 258, 260, 134 SE 653. 

[c] In Washington ‘a munici- 
pality cannot acquire such property 
as it wills for a public street, even 
though it provide for compensation 
to the owner for the property taken. 
By § 16 of article 1 of the state 
constitution, the question whether 
the use for which real property is 
taken is a public use is made a ju- 
dicial question to be determined as 
such, without regard to any legis- 
lative assertion that the use is pub- 
lic, and while we have held that the 
determination of the proper municipal 
officers that the use is public is ordi- 
narily conclusive upon the courts... 
the cases announcing the rule recog- 
nize possible exceptions. The power 
to decide clearly implies that the 
courts may decide contrary to the 
declaration of the municipal officers, 
and until the question is judicially 
determined, or the right to such de- 
termination waived, it cannot with 
certainty be said that the property 
assessed will have the benefit of the 
improvement.” Allen v. Spokane, 108 
Wash, 407, 409, 184 P 312 [foll 
Yakima v. Snively, 140 Wash. 328, 
248 P 788]. 

80. Hennessy v. St. Paul, 44 Minn. 
306, 46 NW 353 (under the charter 
of the city of St. Paul, the city has 
no right to enter upon and improve 
Jands for a public street and assess 
benefits for such improvement as 
against the owner of such_ lands, 
while separate proceedings for the 
eondemnation thereof for public use 
are pending upon appeal, unless it 
has caused to be executed the prop- 
er bond as authorized by the char- 
ter. Sp. L. [1887] p 340 § 18). 

81. Philadelphia v. Ball, 147 Pa. 
248, 23 A 564 (ordinance authorizing 
paving of street only after it should 
have been dedicated or properly 
opened). 

82. Edwards v. Cooper, 168 Ind. 
54, 79 NE 1047. 

83. Lewis v. Albertson, 23 Ind. A. 
147, 53 NE 1071, 1075 (‘‘To defeat the 
improvement, it would be necessary 
to show that the title could not be ac- 
quired’). See Kirkwood v. Hillcrest 
Realty Co., (Mo. A.) 234 SW 1023 
(tax bills for a sewer cannot be de- 
feated because the city has no right 
of way beyond the outlet of the 
sewer and it flows over private lands, 
the owner of such lands not having 
complained and nothing in the record 
indicating that any nuisance is being 
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a mere irregu- 


So 


And the 


owners.®? 


ment.?t 


created); Clark v. Salem, 61 Or. 116, 
121, 121 P 416, AnnCas1914B 205 
[cit Cyc] (although at the time of 
the initiation of proceedings for the 
improvement of a street a half of 
the land sought to be used therefor 
was the property of a public service 
company, an abutting owner cannot 
complain that the city was without 
jurisdiction to make the improve- 
ment, and that the assessment was 
void, where the corporation owning 
the land subsequently made a dedica- 
tion in writing to the city). 


84. Thompson v. St. Louis, (Mo.) 
253 SW 969. 
85. Meriden v. Camp, 46 Conn. 


284; Peo. v. Freeman, 301 Ill. 562, 134 
NE 121; In re McGowan, 18 Hun 
(N. Y.) 434; Sturges App., 240 Pa. 
44, 87 A 592; Darlington v. Com., 41 
Pa. 63; Philadelphia v. Hinkle, 64 
Pa. Super. 495. 

“After the city has proceeded to 
work the street, a parol gift or dedi- 
cation is as irrevocable as a written 
conveyance, and the public is as se- 
cure in its enjoyment of the ease- 
ment in one case as in the other.” 
Meriden vy. Camp, 46 Conn, 284, 287. 

86. Peo, v, Freeman, 301 Ill. 562, 
134 NE 121; Jackson v. McHargue, 
729, 106 SW. 871, 32 KyL 


[a] Rule apvlied.— Where for over 
twenty years that portion of a road 
within the limits of a city had been 
maintained as a street, and, although 
it had originally been a county road, 
the county made no claim to it, or 
attempted to exercise any dominion 
over it, the part within the city was 
a city highway, for improvements of 
which the city might levy special as- 
sessments, Jackson v. McMargue, 
139 Ky. 739, 106 SW 871, 32 KyL 564, 

87. Meriden v. Camp, 46 Conn. 
284; Berwyn y. Berglund, 255 Ill, 498, 
99 NE 705. 

[a] Thus a grant by one munici- 
pal corporation to another of per- 
mission to construct and maintain a 
sewer in a street, with the right to 
enter upon any part of the land and 
street for the purpose of inspecting, 
cleaning, and repairing the sewer, is 
not a mere license, but confers all the 
present existing right and title in the 
Jand required for the sewer, and an 
assessment of the cost of_construct- 
ing the sewer is not invalid on the 
ground that the municipality had not 
acquired. and was not in possession 
of the necessary land therefor. Ber- 
wyn v. Berglund, 255.111, 498, 99 NE 
705. 

gs. Park Ridge v. Wisner, 253 Ill. 
434, 97 NE 841. 

g9. Turner v. Sievers, 73 Ind. A. 
30, 126 NE 504. 

90. See supra § 2832. 
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user by the public or prescription,®® or has otherwise 
been lawfully procured for a public street.®7 

The requirement of the rule is not satisfied by 
acquiring the right of one who has merely an ease- 
ment in the land. It is essential that a municipal- 
ity have an absolute right to construct and maintain 
the contemplated improvement.§® And a statute pro- 
viding for improvement of a ‘‘street, alley, or other 
public place’? does not authorize a municipality 
either expressly or by reasonahle implication to im- 
prove a passageway used permissibly under a mere 
license revocable at the pleasure of the owner of the 
fee and assess the cost thereof against the abutting 


[§ 2833] (2) The Contrary View. Some decisions 
are not in harmony with the rule stated in the pre- 
ceding section,®° and hold that it is not indispensable 
to the validity of an assessment for street improve- 
ments that title to the soil should have been ac- 
quired or the street established prior to the assess- 


[§ 2834] c. Improvement Encroaching on Abut- 


91.. Mass.—Taylor v. Haverhill, 
192 Mass. 287, 78 NE 475. 

Minn.—Keough v. St. Paul, 66 
Minn. 114, 68 NW 843. 

Or.—Clark v. Salem, 61 Or. 116, 


121 P 416, AnnCas1914B 205. 
pare Oregon case supra § 2832. 

S. D.—Mason v. Sioux Falls, 2 S. D, 
640, 51 NW 770, 39 AmSR 802. 

Tex.—Dallas v. Atkins, (Civ. A.) 
197 SW 593. 

[a] As perhaps sustaining this 
view see State v. Jersey City, 29 N. J. 
L, 441 (it is no objection to an as- 
sessment for building a sewer that 
the ground through which it is laid 
is not a regularly laid out street. 
Whether it is laid in a lawful street 
or highway will not be inquired into 
by the court on certiorari to set 
aside the assessment; and if the com- 
missioners lay it through private 
property, and the sewer is built, and 
an assessment is made for building ° 
it before an appraisement of the 
property is made, it will not invali- 
date the assessment); Werninger v. 
Huntington, 78 W. Va. 107, 88 SE 
655 (where a city erroneously, but 
in good faith, assuming an alley to 
be a public one, constructs therein a 
sewer without first acquiring title to 
the soil or the necessary easement 
therein, such unlawful entry and ap- 
propriation, in the absence of pro- 
test or objection by the landowners 
with knowledge ~ thereof, do not 
alone constitute a defense to a suit 
for the enforcement of the special 
assessments lien, if the city has 
power under its organic law subse+ 
quently to acquire the easement by 
condemnation. The corporation may 
yet do what it ought to have done 
in the first instance. By the exer- 
cise of the right of eminent: domain 
it could have acquired, and may yet 
acquire, an easement in the alley for 
any necessary public purpose within 
the scope of the power conferred by 
its charter, notwithstanding a prior 
unlawful entry thereon for that pur- 


Com- 


pose). . 
[b] Thus it has been variously 
held: (1) That a city may make 


special assessments for a public im- 
provement before the compensation 
to be paid for private property to be 
taken or damaged is ascertained. 
Dallas v. Atkins, (Tex. Civ. A.) 197 
SW 593. (2) That the fact that the 
condemnation or dedication of the 
street has not been completed cannot 
be urged against the assessment 
after these things are completed. 
Keough vy. St. Paul, 66 Minn. 114, 68 
NW 8438. (38) That .a municipality 
may be authorized to construct a 
sewer running through private lands 
and not in any street or way and 
make assessments for benefits re- 


500 [44 C.J.] 
ting Land. While there are decisions which appar- 
ently hold to the contrary,®? it is generally held 
that a municipality may not enforce an assessment 
for cost of that portion of an improvement which 
encroaches upon private land,®* but such encroach- 
ment will not invalidate the entire assessment,°* 
nor authorize an abutting owner whose property 
has been encroached upon to enforce his right to 
damages in a suit in equity to enjoin the collec- 
tion of the assessment levied against his property, 
where the proceedings leading up to making the 
assessment were regular, andthe injunctive relief, 
which is made the basis of equitable jurisdiction, 
cannot be properly granted.®® And where the city 
corrects the mistake at its own expense by remov- 
ing that portion of the improvement on private prop- 
erty and locating it in the public streets, the prop- 
erty owners in the improvement district are entitled 
to no reduction of the tax bills because of such cor- 
rected mistake.%® 

Consent of owner. Abutting owners may be as- 
sessed for an improvement made partly on the land 
of the city and partly on the land of a private owner 
with his consent,®? since the owner would be es- 
topped from treating his consent as a nullity®* or 
Taylor] LRA1915D 772; 
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Davis y. Silverton, 


‘ 


[$§ 
maintaining ejectment against the city for the re- 
covery of the property.%® 

[§ 2835] 7. Nature of, and Necessity for, Improve- 
ment—a,. Basis for Determining—(1) Public Charac- 
ter of Improvement. To authorize a special assess- 
ment the improvement must be public in its nature; 
that is, it must be one which confers a general 
benefit upon the public at large, and which, there- 
fore, the public, acting through its government, may 
construct without the consent of the particular indi- 
viduals affected,? and maintain by general taxation.® 

[§ 2836] (2) Local Character of Improvement— 
(a) In General. The term ‘‘local improvements’’ 
as employed in provisions relating to the power of 
municipalities to make such improvements by special 
assessment is by common usage employed to signify 
improvements made in a particular locality by which 
real property adjoining such locality is specially 
benefited.* To authorize a local assessment, the 
improvement must be local in its nature so that the 
property assessed shall receive a special benefit from 
the improvement different from and in excess of 
the benefit resulting to the general public from the 
improvement.® However, if the improvement pos- 
sesses this attribute its local character is not de- 
262, 40 NE 6t1; Illinois Cent. R. Co. 
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iv from its destruction. 
igh ea ay 192 Mass. 287, 78 Ne 
475. (4) And that it is sufficient for 
the city to show that the street 
sought to be jmproved has been used 
as a public street for a considerable 
Jength of time, that it is such prop- 
erty as can be appropriated by the 
city, and is a street de facto, Mason 
v. Sioux sea S. D. 640, 51 NW 

AmSR 802. 
een cchere vy. Hyde Park, 130 
Tll, 156, 22 NE 486 [foll Holmes v. 
Hyde Park, 121 Ill. 128, 13 NE 540]. 

93. Mo—Kirkwood Vv. bee tikr yes 
285 Mo. 92, 225 SW 692; Springfield 
vy. Baxter. 180 Mo. A. 40, 46, 165 SW 

i cl. 
ae Eloaertrae of Chesebrough, 56 
HowPr 460 [aff 17 Hun 561]. 

Okl.—Pauls Valley Nat. Bank v. 
Foss, 99 Okl. 178, 226 P 567. 

Ora Boeht 6 v. Portland, 72 Or. 

P 824. } 

Sie Gk pioreon v. Lower Merion 
Tp, 2LT! Pa: 369, 66. A 1115; Western 
Pennsylvania R. Co, v. Allegheny, 92 
a OO ule applied.—(1) Abutting 
owners cannot be made to pay for 
the erection of an embankment on 
their own property without condem- 
nation proceedings by the city. 
Hochfeld vy. Portland, 72 Or. 190, 142 
P 824, (2) Where a public improve- 
ment, such as a sidewalk, is improp- 
erly placed on private property, a 
tax bill for payment of the improve- 
ment assessed against abutting prop- 
erty is void. No right exists to 
construct sidewalks upon private 
property at the expense of adjoining 
property owners. Pauls Valley Nat. 
Bank v. Foss, 99 Okl, 178, 226 P 567. 
(3) If one half of a strip sixty feet 
wide improved as a street was pri- 
vate property of abutting owner, a 
special tax bill issued against the 
abutting property was void. Kirk- 
wood v. Handlan, 285 Mo. 92, 225 
SW 692. i 

94. Lansdown v. Kierns, 303 Mo. 
75, 260 SW 88; Johnson v. Duer, 115 
Mo. 366, 21 SW 800; Hochfeld v. 
Portland, 72 Or. 190, 142 P 824; 
Reiff v. Portland, 71 Or. 421, 141 P 
167, 142 P 827, LRA1915D 772; Davis 
ve USilverton #47) Or-174;; 82)! Py 16; 
Athens Borough v. Carmer, 169 Pa. 
426, 32 A> 422. 

[a] The remedy of the owners of 
property trespassed upon is by ac- 
tion for damages. Reiff vy. Portland, 
TES Or. 4215 14 VPs 6 Go WAGs T8227, 


47 Or 171, 82°P 16. 
§ 2995. 

95. Davis v. Silverton, 47 Or. 171, 
y-4 gi] Basra Le 

96. Lansdown vy, Kierns, 303 Mo. 
75, 260. SW 88. 

97. St. Joseph v. Landis, 54 Mo. 
A. 315; Longworth v. Cincinnati, 34 
Oh. St. 101. See Nokomis vy. War- 
Sing, 295 Ill. 414, 129 NE 71 (that a 
sewer improvement required the use 
of private property not acquired by 
the city did not affect validity of 
special assessment, where the owners 
of the property so used did not ob- 
ject, since other owners had no right 
to complain thereof), 
eee St. Joseph v. Landis, 54 Mo. A. 

Estoppel to object to assessment 
generally see infra §§ 3159-3173. 
pits 4 St. Joseph v. Landis, 54 Mo. A. 

1. Spring St. Co. v. Los Angeles, 
170 Cal, 24, 148 P 217, LRA1918B 197; 
In re Market St., 49 Cal. 546; Federal 
Constr, Co. v. Ensign, 59 Cal, A. 200, 
210 P 5386; In re Wick Street, 184 Pa. 
93, 39 A 3; Ankeny v. Spokane, 92 
Wash. 549, 159 P 806, LRA1917A 1093. 

[a] Thus, where a city, during the 
progress of the work of paving a 


And see infra 


street under a proper municipal con- |. 


tract, regrades it and erects an ex- 
pensive wall and embankment in it 
for the purpose of giving access to 
certain private property not on the 
line of the street, the owners of abut- 
ting property cannot be compelled to 
pay the cost and damages occasioned 


by such erection. In re Wick St., 184 
Pa. 93, 39 A13) 
2. Spring St. Co. v. Los Angeles, 


170 Cal. 24, 148 P 217, LRA1918 197; 
Federal Constr. Co. v. Ensign, 59 Cal. 
A. 200, 210 P 586. 

[a] An improvement which lacks 
this element is essentially a private 
improvement; and, no matter how 
useful or advantageous it may be to 
the owners of private property, the 
public cannot compel its construction, 
nor can it pay for it by funds raised 
by the exercise of the sovereign pow- 
er of taxation. Federal Constr. Co. 
v. Ensign, 59 Cal. A. 200, 210 P 536. 

“Public improvement” defined see 
supra § 2267; 

3. Ankeny v. Spokane, 92 Wash. 
549, 159 P 806, LRA1917A 1093. 

4. Ill.—Downers Grove v. Bailey, 
325 Ill. 186, 156 NE 362; Ewart v. 


| Western Springs, 180 Ill. 318, 54 NE 


478; Morgan Park v. Wiswall, 155 Ill. 


v. Decatur, 154 Ill. 173, 38 NE 626; 
Chicago v. Blair, 149 Tll. 310, 36 NB 
829, 24 LRA 412; Wilson v. Chicago 
Shh ak Dist., 133 Dll. 443, 27 NE 

Minn.—State v. Reis, 38 Minn. 374; 
38 NW 97; State v. Ramsey County 
Dist. Ct., 38 Minn, 295, 23 NW 222; 
Rogers vy. St. Paul, 22 Minn. 494, 

Nebr.—Hanscom y. Omaha, 11 
Nebr. 37, 7 NW. 739. ; 

Oh.—Hill v. Higdon, 5 Oh. St. 243, 
67 AmD 289. 

Pa.—In re Washington Ave., 69 Pa. 
352, 8 AmR 255; Hammett v. Phila- 
delphia, 65 Pa. 146, 3 AmR 615. 

Wash.—Vreeland y. Tacoma, 48 
Wash. 625, 94 P 192. 

Wis.—Hale v. Kenosha, 29 Wis.599. 

[a] Other definitions.—(1) “A 
public improvement, which, although 
it may incidentally benefit the public 
at large, is made primarily for the 
accommodation and convenience of 
the inhabitants of a particular local- 
ity, and which is of such a nature as 
to confer a special benefit upon the 
real property adjoining or near the 
«+ . Improvement.” Crane y. Siloam 
Springs, 67 Ark. 30, 37, 55 SW 955 
{appr Lipscomb y. Lenon, 169 Ark. 
610, 276 SW 367; Nakdimen y, Ft. 
Smith, etc., Bridge Dist., 115 Ark. 194, 
172 SW 272; Federal Constr. Co, vy. 
Winsign, 59 Cal. A. 200, 210 P 536]. 
(2) “A public improvement which, by 
reason of its being confined to a lo- 
cality, enhances the value of adjacent 
property, as distinguished from bene- 
fits diffused by it throughout the mu- 
nicipality.” Loeffler v. Chicago, 246 
Til. 43, 52, 92 NE 586, 20 AnnCas 335. 

[b] Where the improvement en- 
hances the value of adjacent property 
as distinguished from benefits dif- 
fused by it through the municipality, 
it is a local improvement. Downers 
oe v. Bailey, 325 Ill. 186, 156 NE 


[c] As applied to streets.—“Local 
improvements,” as applied to a street, 
mean the improvement of a street, as 
such, within the design of its crea- 
tion, by reason of: which the real - 
property abutting or adjacent is 
especially benefited in its market 
value, New York L, Ins. Co. v. Prest, 
71 Fed. 815, 817 [cit Cooley Tax. 109, 
110; Dillon Mun. Corp. 596, 597]. 

5. U. S.—Fidelity Nat. Bank, etc. 
v. Swope, 2 F. (2d) 676 [aff 274 Fed. 
801, and rey on other grounds 274 
U.S. 123,47 SCt 541], mot 

Cal.—In re Market St., 49 Cal. 546; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stroyed by the fact that the general public is 
incidentally benefited by the improvement,® since 
substantially every improvement is of some benefit 
to all the property of the municipality.’ 
improvement is not deprived of its local character 
by the fact that it affects the most public street 
in the city,® that the improvement district embraces 
the entire city,® or that one half of the entire cost 
of the improvement has been assessed against the 
On the other hand the 
improvement cannot be considered a local improve- 
ment merely because it is constructed in a particular 
locality, since every improvement has a particular 
location and is also local in the sense of being nearer 
to some persons and property than to others,!! or 
merely because it is constructed in a particular lo- 
cality or nearer to some persons or property than 
Nor is an improvement designed to be 
of general benefit to be considered of a local nature 
merely because it confers a greater benefit on a 
particular piece of property than upon others 
And where an im- 
provement is in fact of a general character, it is a 


city for public benefits.1° 


to others.?? 


throughout the municipality.?* 


Federal Constr. v. Ensign, 59 Cal. A. 
200;/2210:'P 536, 

Ill.— Chicago Heights v. Walls, 319 
Ill. 411, 150 NE 241; Elmhurst v. 
Rohmeyer, 297 Ill. 430, 130 NE 761; 
Springfield v. Springfield Cons. R. Co., 
296 Il]. 17, 129 NE 580; Northwestern 
Univ. v. Wilmette, 230 Ill. 80, 82 NE 
6152.5 


Bg acim al vy. Farmington, 70 Me. 
Minn. —State v. Reis, 38 Minn. 371, 
38 NW 97 


Nebr.—Hurd y. Harvard Sanitary 
Oa gee No. 1, 109 Nebr. 384, 191 


NW 4 

N. J:—Smith v. Florham Park, 
(Sup.) 128 A 479. 

Pa.—In re Morewood Ave., 159 Pa. 
20; 28 A 128, 132; In re Saw-Mill 
Run Bridge, 85 Pa. 163; In re Walnut 
Ste. 100ra.. Co, 173. 

Wash.—Ankeny v. Spokane, 92 
Wash, 549, 159 P 806, LRAI917A 
1093; North Yakima’s App., 87 Wash. 
279, 151 P 795; Inre Seattle, 66 Wash. 
327, 119 P 852. 

See also supra § 2806; 
§ 2980. 

“Over against strictly local public 
improvements, the cost of which may 
be assessed against the adjacent 
property specially benefited thereby, 
there are public improvements of 
such general character that the cost 
of making them may not be legally 
assessed upon anything less than all 
the property of the municipality, as 
for instance, city halls, courthouses 
and the like.” Fidelity Nat. Bank, 
etc. v. Swope, 2 F. (2d) 676, 678 [rev 
ercees grounds 274 U. S. 123, 47 SCt 
5 


is 

[a]. Taxation in aid of a railroad 
is public in its nature and cannot 
lawfully be imposed upon a part only 
of the real estate of a town leaving 
the remainder exempt. Dyar _ v. 
Farmington Village Corp., 70 Me. 515. 

6 Downers Grove v. Bailey, 325 
Til, 186, 156 NE 362; Elmhurst v. 
Rohmeyer, 297 Ill. 430, 130 NE 761; 
Springfield v. Springfield Cons. R. Co., 
296 Ill. 17, 129 NE 580; Grand Ridge 
Vi Hayes, 271 Illy 431, 114, NH. 289, 
Loeffler v. Chicago, 246 Ill. 43, 92 NE 
586, 20 AnnCas 335; Northwestern 
Univ. v. Wilmette, 230 Ill. 80, 82 NE 
615; Leggett v. Plainfield, 97 N..J. L. 
341, 116 A 490; Philadelphia v. Penn- 
sylvania Salt. Mfzg.°'Co., 286 Pa. 1, 
132 A 792; PE OLEH Waren ess Rice, 


and infra 


6tcy Co 274. Pa.) 2565. 118 - Ay 14; 
Bee e Vv. Kinhart, 48 Pa. Su- 
per. 648. 

[a] If the primary purpose and 


effect of an improvement is to im- 
prove the locality, it is a local im- 
provement although it might also 
benefit the general public. Downers 
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So an 


ties in. the first 


ment. 


Grove yv. Bailey, 325 Ill. 186, 156 NE 
362; Chicago v. Lord, 277 Ill. 397, 115 
NE’ 543; Waukegan v. De Wolf, 258 
Ill. 374, "101 NE 532, 45 LRANS 918, 
AnnCasi914B 538. 

7 Waukegan v. De Wolf, supra; 
Hewes v. Glos, 170 Ill. 436, 48 NE 922. 

[a] For instance (1) the laying of 
water mains for local use and to af- 
ford protection against fire is a local 
improvement, although it is also an 
incidental benefit to the whole mu- 
nicipality by preventing the destruc- 
tion of valuable taxable property and 
perhaps preventing a general confia- 
gration. Hewes y. Glos, 170 Ill. 436, 
48 NE 922; Hughes v. Momence, 163 
T5355, 45 NE 300. (2) The paving 
of a street is a local improvement be- 
cause the substantial benefits to be 
derived are local in their nature, but 
there is also an incidental benefit -to 
the public in the use of the street. 
Waukegan v. De Wolf, 258 Ill. 374, 
101 NE 532, 45 LRANS 918, AnnCas 
1914B 538. 

8 Rogers v. St. Paul, 22 Minn. 
494. See In re Oak Street, 308 Mo. 
494, 273 SW 105 (recognizing rule). 

9. Matthews v. Kimball, 70 Ark. 
451, 66 SW 651, 69 SW 549; Crane v. 
Siloam Springs, 67 Ark. 30, 55 SW 
955; Federal Constr. Co. v. Ensign, 
59 Cal. A. 200, 210 P 536. And see 
infra § 2943. 


10. Chicago v. Lord, 277 Ill. 397, 
115 NE 543. 
ll. Waukegan v. De Wolf, 258 Ill. 


374, 378, 101 NE 532, 45 LRANS 918, 
AnnCas1914B 538; Loeffler v. Chicago, 
246 Ill. 43, 92 NE 586, 20 AnnCas 
335, 

“Such a rule would authorize a spe- 
cial assessment for every improve- 
ment in a municipality.”” Waukegan 
v. De Wolf, supra. 

12. Waukegan v. De Wolf, supra. 

13. Chicago Heights v. Walls, 319 
Tll. 411, 150 NE 241; Waukegan v. 
De Wolf, 258 Ill. 374, 101 NE 5382, 
45 LRANS 918, AnnCasl1914B 538; 
Chicago v. Law, 144 Ill. 569, 33 NE 
855. See Soens v. Racine, 10 Wis. 271 
(that private property may be either 
directly or indirectly protected, or 
private interests promoted by a given 
improvement, furnishes no sound rule 
for deciding that it is not public. 
Public and individual interests are 
often so intimately connected and 
blended together that it is impossible 
to advance the one without at the 
same time advancing the _ other. 
There is no public good without at 
the same time a private benefit. They 
are inseparable; the former cannot 
exist without the latter. If the latter 
is not promoted, it proves that it is 
not a public good). 


[a] Thus the widening and im- 


is subject to review by the courts.18 
improvement is local or general is a question of law 
for the court,!® but whether the facts in a particular 
case bring an improvement within the definition of 
a local or general improvement is a question of 
fact to be determined from all the facts and cir- 
cumstances established by the evidence.?° 

[§ 2839] (3) Permanent Character of Improve- 
According to many decisions the improve- 
ment for which a special assessment may be levied 
must be of a permanent character.?+ 
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fraud on property owners to call it a local improve- 
ment and assess them for its construction.'4 

[§ 2837] (b) Improvement Outside of City Limits. 
The general rule is that a municipality cannot levy 
an assessment for construction of an improvement 
outside of the city limits,!® because such an im- 
provement is not ‘‘local. 16 

[§ 2838] (c) By Whom Determined. The ques- 
tion as to whether a particular improvement is local 
and one for which a special assessment may be levied 
is for the determination of the municipal authori- 


instance,'? but that determination 
Whether an 


But as else- 


provement of a river designed to be 
of general benefit to commerce on the 
river and lake navigation is not a 
local improvement although the prop- 
erty of one who owns large coal 
yards adjoining the river and receives 
coal by vessels would be specially 
‘penefited. Chicago v. Law, 144 Ill. 
569, 33 NE 855. 

14. Rush vy. Grandy, 66 Mont. 222, 


PA Seg HP 
15... Harmon ‘vi ‘Arthur, 309 Ill) 95, 
140 NE 53; Loeffler v. Chicago, 246 


Til. 43, 92 NE 586, 20 AnnCas 335; 
Huntley y. Lincoln Park Comrs., 67 
Ill. 559; Mason & Fuller on Special 
Assessments 50. f 

{a] Thus an assessment of prop- 
erty in one town for a local improve- 
ment in another town is invalid, 
Hundley v. Lincoln Park Comrs., 67 
Tl) 559, 

16. See cases supra note 15. 

[a] An improvement must be 
wholly within the limits and under 
the control of one municipality in 
order to constitute a local improve- 
ment. Loeffler v. Chicago, 246 Ill. 
43, 92 NE 586, 20 AnnCas 335; Hund- 
5. vy. Lincoln Park Comrs., 67 Ill. 
5 

Improvements outside rR hears 
generally see supra §§ 2325-2330. 

17. Waukegan v. De Wolf, 258 Ill. 
374, 101 NE 532, 45 LRANS 918, Ann 
Cas1914B 538; Chicago Vv. Blair, 149 
Tl. 310, 36 NE 829, 24 LRA 412; 
Louisville, Otc oR: Co. v. East St. 
Louis, 134 11), 656, 25 NE 962. Com- 
pare supra §§ 2335, 2436. 

18. Waukegan v. De Wolf, 258 Ill. 
374, 101 NE 532, 45 LRANS 918, Ann 
Cas1914B 538; Hewes v. Glos, 170 Ill. 
436, 48 NE 922; Morgan Park v. Wis- 
wall, 155 Ill. 262, 40 NE 611; Bloom- 
ington v. Chicago, etc, R. Co., 134 Ill. 
451, 26 NE 366. 

P icghaabet generally see infra §§ 3194- 
3243. 

19. Downers Grove v. Bailey, 325 
Ill. 186, 156 NE 362; Peoria v. Peoria 
R. Co., 274 Ill. 48, 113 NE 170; Wau- 
kegan v. DeWolf, "258 Ill. 374, i01 NE 
532, 45 LRANS 918, ‘AnnC@as1914B 
538; Chicago v. Blair, 149 Ill. 310, 36 
NE’ 829, 24 LRA 412. 

20. Downers Grove v. Bailey, 325 
Tll. 186, 156 NE 362;-Waukegan v. De- 
Wolf, 258 Ill. 374, 101° NE 532, 45 
LRANS 918, AnnCasi914B 538. 

21. U. S.—New York L. Ins. Co. 
v. Prest,- 71 Fed? 815, 

Ark.—Solomon v. Helena Wharf 
Impr. Dist. No. 1, 145 Ark. 126, 223 
SW 385. 

Cal.—Federal Constr. Co. v. Ensign, 
59 Cal. A. 200, 210 P 536 (recognizing 
rule). 

Til Chicago v. Blair, 149° Diis-310,; 
36 NE 829, 24 LRA 413, 
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where shown there are some decisions upholding spe- 
cial assessments for street sprinkling and sweep- 
ing,?? improvements which can hardly be called per- 


manent in their nature. 


[§ 2840] b. Construction or Improvement of 
Streets or Other Ways?*—(1) In General. 
struction or improvement of streets is very generally 
held or assumed to be a local improvement, to pay 
for which either in whole or in part an assessment 
may be levied against property specially benefited 
And in the absence of ex- 
press constitutional prohibition to the contrary,?° 
the legislature may confer the power on municipali- 
ties to levy special assessments or taxes to pay for 
such improvements.?° And where the power to make 


by the improvement."* 


Mich.—Kalamazoo vy. Crawford, 154 
Mich, 58, 117 NW 572, 16 AnnCas 110. 
Wash.—Ankeny v. Spokane, 92 


Wash, 549, 159 P 806, LRAI917A 
1093; Knickerbocker Co. v. Seattle, 
69 Wash. 365, 124 P 922; Knicker- 


bocker Co. v. Seattle, 69 Wash. 336, 
124 P 920. 

[a] Improvement not objection- 
able as being temporary.—Where a 
proposed improvement involves the 
grading and paving of the river front 
so as to make it impervious to the 
rise or fall of the river, it cannot be 
held that the improvement is not per- 
manent merely because a wharf boat 
which must be repaired from time to 
time is necessary to the use of the 
improved terminals without reference 
to the stage of the river. Solomon vy, 
Helena Wharf Impr. Dist. No. 1, 145 
Ark. 126, 223 SW 385. 

[b] An elevated plank roadway 
constructed in a street constitutes a 
‘permanent improvement” for which 
special assessment might be levied, 
although a permanent fill along the 
roadway is contemplated, it appear- 
ing that the road was intended to be 
used as long as safety would permit. 
“It was permanent... in the sense 
that it was intended for use as long 
as the materials of which it was 
composed would last, and this makes 
it permanent in a legal sense.” 
Knickererbocker Co, v. Seattle, 69 
Wash. 336, 341, 124 P 920, 

22. See infra § 2844, 

23. See also supra §§ 2281-2289. 

asap bisy of municipali for im- 
provement of street see infra § 2883. 

24. U. S—wWillard v. Presbury, 14 
Wall. 676, 20 L. ed. 719. 

Cal.—Warren v. Russell, 129 Cal. 
381, 62 P 75. 

Colo.—Palmer v. Way, 6 Colo. 106. 

Conn.—Trinity College v. Hartford, 
32 Conn, 452; Nichols v. Bridgeport, 
23 Conn. 189, 60 AmD 636. 

Ga.—Speer v. Athens, 85 Ga, 49, 
11 SE 802, 9 LRA 402. ¢ 

Ill.—Chicago v. Lord, 277 Ill. 397, 
115 NE 5438; Peoria v.. Peoria R. Co., 
274 Ill. 48, 113 NE. 170; Chicago v. 
Law, 144 Ill. 569, 38 NE 855. 

Ind.—Kokomo v. Mahan, 100 Ind. 
242; Lafayette v. Fowler, 34 Ind. 140. 

Iowa.—Royce v. Aplington, 90 Iowa 
352, 57 NW 868; McNamara y, Bstes, 
22 Iowa 246. 

Kan.—Sloan v. Beebe, 24 Kan. 343. 

Ky.—Wolfe v. McHargue, 88 Ky. 
251, 10 SW 809, 10 KyL 821; Coving- 
ton v. Worthington, 88 Ky. 206, 105 
SW 790, 11 SW 1088, 11 KyL 141. 

La.—O’Leary v. Sloo, 7 La. Ann. 25, 

Md.—Baltimore y. Hanson, 61 Md. 
462; Henderson v. Eschbach, 8 Md. 
352; Alexander v. Baltimore, 5 Gill 
383, 46 AmD 630. 

Mass.—Sears v. Boston St. Comrs., 
180 Mass, 274, 62 NE 397, 62 LRA 
144; Benton v. Brookline, 151 Mass. 
250, 238 NE 846; Boston Seamen’s 
Friend Soc. v. Boston, 116 Mass, 181, 
17 AmR 158; Bancroft v. Boston, 
115 Mass. 377; Green v. Fall River, 
113 Mass. 262; Upham v. Worcester, 
113 Mass. 97; Godbold v. Chelsea, 111 
Mass. 294; Prince v. Boston, 111 Mass. 


an improvement 


and levy an assessment to pay for 


it is conferred by statute the reasons which made 
the improvement necessary are of no consequence.” 


Nevertheless, in accordance with elementary princi- 


The con- 


cised.?° 
an improvement 


226; Allen v. Charlestown, 109 Mass. 
243; Edmands v. Boston, 108 Mass. 
535; Chase v. Worcester, 108 Mass, 60; 
Whitney v. Boston, 98 Mass. 312; 
Dorgan y. Boston, 12 Allen 223; Dick- 
enson v. Fitchburg, 13 Gray 546. 
Mich.—Detroit v. Daly, 68 Mich. 
one 37 NW 11; Powers’ App., 29 Mich. 


Minn.—McKusick vy. Stillwater, 44 
Minn. 372, 46_.NW 769; State v. Ram- 
sey County Dist. Ct.,. 40 Minn. 5, 41 


NW 235; Cook v. Slocum, 27 Minn. 
509, 8 NW 755, 
Miss.—Macon v. Pattey, 57 Miss. 


378, 34 AmR 451. 

Mo.—-Kansas City v. Baird, 98 Mo. 
216,.11 SW..248, 562; St. Louis ‘v. 
Meier, 77 Mo. 13; Walker v. Dobbins, 
152 Mo. A. 270, 133 SW 387. 

Nebr.—Parrotte v. Omaha, 61 Nebr. 
96, 84 NW 602; Lowe v. Omaha, 33 
Nebr, 587, 50 NW 760. 

N. J.—State v. West Hoboken, 51 
N. J. L. 267, 17 A 110; State v. Dean, 
23, N.. J. UL. 335. 

N. Y.—Genet v. Brooklyn, 99 N. Y. 
296, 1 NE 777; In re Ninth Ave., 45 
N. Y. 729; Peo. v, Brooklyn, 4 N. Y. 
419, 55 AmD 266; Matter of One Hun- 
dred and Sixty-Seventh St., 68 Hun 
158, 22 NYS 604; In re Bushwick 
Ave., 48 Barb. 9; In re DeGraw St., 
18 Wend. 568; In re Twenty-Sixth 
St., 12 Wend. 203; Livingston v. New 
York, 8 Wend. 85, 22 AmD 622. 

Oh.—Cleveland v. Wick, 18 Oh. St. 
303; Dodsworth v. Cincinnati, 18 Oh. 
Cir. Ct. 288, 10,Oh.,Cir. Dec, 177, 

Okl.—Leatherman v. Addington, 37 
Okl. 436, 182 P 129. 

Pa.—Wray v. Pittsburgh, 46 Pa. 
365; McMasters vy. Com., 3 Watts 292; 
Darmont’s Pet., 72 Pa. Super. 441. 
A I—In re Dorrance St., 4 R. I. 

Tenn.—Nashville v, Madison Park 
Land Co., 298 SW 533; Arnold v. 
Knoxville, 115 Tenn. 195, 90 SW 469, 
3 LRANS 837, 5 AnnCas 881; Wash- 
ington v. Nashville, 1 Swan 177. 

Tex.—Adams v. Fisher, 75 Tex. 657, 
6 SW 772; Lufkin v. Galveston, 58 
Tex. 545, 

Va.—Sands v. Richmond, 31 Gratt. 
(72. Va.) 571, 31 AmR 742. 

Wash.—Sanderson v. Seattle, 95 


“Wash. 582, 164 P 217, 
Wis.—Holton v. Milwaukee, 31 
Wis. 27. 
25. See cases infra this note. 
[a] By express constitutional pro- 


vision in Virginia, the right formerly 
existing in municipal corporations to 
levy special assessments for paving 
streets is abolished. Fulkerson y. 
Bristol, 105 Va. 555, 54 SH 468; Hicks 
v. Bristol, 102 Va, 861, 47 SE 1001. 

26. Nichols v. Bridgeport, 23 Conn. 
189, 60 AmD 686; Gibson v. O’Brien, 
6 SW 28, 9 KyL 639. 

[a] Thus under a charter permit- 
ting improvement of portions of a 
street not less than a block in length, 
at the expense of abutting property 
owners, a portion of the length of at 
least two average blocks between two 
recognized streets appearing as such 
upon a recorded and recognized map 
might be improved. Gibson | v. 


ples governing the law of special assessments else- 
where considered,?* the existence of the power of a 
municipality to impose special assessments for the 
construction or improvement of streets and the par- 
ticular improvements in respect of which this power 
may be exercised are dependent on general stat- 
utes or charters which in express terms or by neces- 
sary implication confer the power and no power 
other than that so conferred may be validly exer- 
Planting shade trees may be considered 


of a street within the meaning of 


O’Brien, 6 SW 28, 9 KyL 639. 

27. Sanderson v. Seattle, 95 Wash. 
582, 586, 164 P 217 (if, by the raising 
of the waters of a bay in the carrying 
out of a project of the federal gov- 
ernment, certain streets of a city are 
flooded “it is the province as well as 
the duty of the city authorities to 
grade the streets to a proper level. 
Neither the conditions nor the cause 
of the conditions calling for the im- 
provement in any way deprive the 
city of jurisdiction to improve the 
streets’’). e 

28. See supra § 2811. 

29. Ala.—Harton vy. Avondale, 147 
Ala. 458, 41 S 934. 

Ark.—Wells v. North Little Rock 
St, Inpry, Dist." No: 345". 26 9" JA aoe 
272 8 845. 

Cal.—Thompson v. Hance, 174, Cal. 
572, 163 P 1021; Gassner v. McCarthy, 
160 Cal, 82, 116 P 73; Wilcoxon v. San 
Luis Obispo, 101 Cal. 508, 35 P 988; 
Alameda Macadamizing Co. v. Wit- 
liams, 70=Cal. 534, 12 P 530. 

Colo.—Wilson v. Chilcott, 12 Colo. 
600; 21° P-901- 

Cann.—New Haven v. Whitney, 36 
ene 373; Williams y. Brace, 5 Conn. 

D. C.—Allman v. District of Colum- 
bia, 3 App. 8. 

Ga.—Bacon v. Savannah, 86 Ga. 301, 
12 SE 580, 

Ida.—Clyde v. Moscow, 23 Ida. 592, 
132. P3881: 

Ill.— Peo. v. Noonan, 238 Ill. 303, 
87 NE 3867; Peo. v. Patton, 223 Ill. 
379, 79 NE 51; Peo. v. Field, 197 Ill. 
568, 64 NE 544; Job v. Peo., 193 Ill. 
609, 61 NE 1079; Hawes v. Chicago, 
158 Ill. 6538, 42 NE 373, 30 LRA 225; 
Holt v, East St. Louis, 150 Ill. 530, 
37 NE 927. 

Ind.—Taylor v. Patton, 160 Ind. 4, 
66 NE 91; Keith v. Wilson, 145 Ind. 
149, 44 NE 138; Jasper v. Cassidy, 53 
Ind. A. 678, 102 NE 278. 

Iowa.—Mann vy. Onawa, 199 Iowa 
430, 200 NW 306; Kaynor v. Cedar 
Falls, 156 Iowa 161, 135. NW 564; 
Scofield v. Council Bluffs, 68 Iowa 
695, 28 NW 20; Bucroft v. Council 
Bluffs, 63 Iowa 646, 19 NW 807; War- 
ren v. Henly, 31 Iowa 31. 

Kan.—Hentig v. Gilmore, 33 Kan. 
234, 6 P 304. 

Ky.—Gibson v. O’Brien, 6 SW 28, 9 
KyL 639. 

La.—Leary v. Sloo, 7 La. Ann. 25. 

Md.—Annapolis vy. Harwood, 32 Md. 
471, 3 AmR 161. 

Mass.—Dickinson v. Worcester, 138 
ae 555; Lowell v. French, 6 Cush. 

Minn.—State v. Smith, 99 Minn. 59, 
108 NW 822; Armstrong v. St. Paul, 
30 Minn. 299, 15 NW 174. 

Mo.—Kansas City Grading Co. v. 
Holden, 107 Mo. 305, 17 SW 798; 
Keferstein v. Lankton, 52 Mo. 234; 
Wills v. Burbank, 182 Mo, A. 68, 167 
SW 608. 

N. J.—Newark Homebuilders Co. v. 
Bernhards Tp., 89 N. J. L. 394, 99 A 
130; State v. New Brunswick St., etc., 
Comrs., 42 N. J..L. 510. 

N. Y.—In re Brady, 85 N. Y. 268; 
Smith v. Buffalo, 90 Hun 118, 35 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 
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“§§ 2840-2841] | 


‘statutes authorizing assessments for such improve- | 


ments.®° 


Exemptions. To entitle property to an exemption 
from liability for assessment for a second street 


improvement, as provided for by 


clearly appear that the original improvement was of | 
such character or extent as to authorize the exemp- 
tion from liability for the second improvement un- 
And it has further 
been held that the provision creating the exemp- 
tion does not confer any vested rights and that it 
prohibits such assessments only while it remains 


der the terms of the charter.?4 


in force.?2 


When street constructed. A street is not ‘‘con- 
structed,’’ within the law authorizing the original 
eonstruction of a street at the cost of abutting 
owners, until its construction is prescribed by the 


eity authorities.®* 


[§ 2841] (2) Grading and Paving Streets.*+ 


635 [aff 159 N. Y. 427, 54 NE 62]; 
Matter of One Hundred & Sixty-sev- 
enth St., 68 Hun 158, 22 NYS 604; 


Matter of Ransom, 87 Misc. 1, 149 
NYS 1056. 
Oh.—Cincinnati v. Gay, 9 Oh. Dec. 


(Reprint) 175, 11 CincLBul 145; 
Close v. Parker, 11 Oh. Cir. Ct. N. S. 
$55.30, Oh. ) Cir,» Ct... 384; Jessing: ,v. 
Columbus, 1 Oh. Cir. Ct. 90, 1 Oh. Cir. 


Dec. 54 [aff 22 CincLBul 453, 23 
CineLBul 3]. 
Pa.—In re Wick St., 184 Pa. 93, 


39 A 3; Steelton Borough v. Booser, 
162 Pa. 630, 29 A 654; Darmont’s Pet., 
(ive re Super. 441; *Philadelphia v. 
Spring Garden Farmers’ Market Co., 
1 Pa, Dist. 231. 
Utah.—Woodring v. 45 
Utah 173,143 P 592: 
Wash, ~-McNair Vv. 
Wash. 110, 23 te 414, 
W. Va.—-Fry Ronceverte, 93 W. 
Wae-388 117 Sia 140; Bonham v. 
Charleston, 84 W. Va. 407, 100 SE 222. 
Wis.—Abbot v. Milwaukee, 148 Wis, 
26, 184 NW 137; Blount v. Janesville, 
31 Wis. 648. 
- [a] Effect of statute making it 
duty of state to maintain road ac- 
cepted by it—(1) A city is not pre- 
cluded from constructing a street at 
the cost of the abutting property 
owners by a statute providing that it 
shall be the duty of the state to 
maintain a road which it has ac- 
cepted, there being no evidence that 
the state had ever accepted the street 
as apart of its road. Louisville, etc., 
R. Co. v. Southern Roads Co., 217 Ky. 
575, 290 SW 320. Compare supra 
§ 2288, (2) Acceptance of a street as 
a state highway is not implied be- 
eause the state highway joins it at 
each end. Louisville, ete., R. Co. v. 
Southern Roads Co., supra. 


Straup, 


Ostrander, 1 


30. Heller v. Garden City, 58 Kan, 
263, 48,P 841 
31. MeMillan v. Fond Du Lac 


County, 134 Wis. 576, 114 NW 1119. 
[a] Improvement not within char- 
ter.—Charter of Fond du Lac, L. 

(1885) p 1164 c 299 § 8, declares that 

the cost of paving, macadamizing, or 

grading a street shall be assessed on 
abutting lots, but that property shall 
not be assessed for a second or subse- 
quent improvement, provided that, in 
the case of graveling a Street, ‘the 
original improvement must have con- 
sisted of placing thereon “at least one 
.foot in depth by sixteen feet in width 
of gravel to entitle such improvement 
to be a permanent one.” A street was 
graded, so that the center was two 
and one half feet higher than the gut- 
ters, and after the street, as so 
graded, had been rolled, a strip of 
crushed stone ten feet wide and eight 
inches deep was laid along the center, 
over which was placed a course of 
gravel. The portion of the street 
outside the strip was graded up to 
the level of the crushed stone and 
rolled. It was held that the improve- 
ment was not a permanent one within 
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grading and paving of streets are uniformly recog- 


nized as local improvements, productive of special 


charter, it must 


benefits to the abutting or adjacent property, so as 
‘to authorize the levy of assessments against such 
property to the extent of such special. benefits.*° 
However, in accordance with well settled general 
principles elsewhere considered,?* the authority of 
municipalities to levy assessments for such.improve- 
ments depends on statutory authorization.3? 
Construing provisions®® authorizing improvements 
for which special assessments may be levied, it has 
been held that authority to build a.street may in- 


clude paving it;°® that authority to curb and gutter 


The 


the charter, and hence abutting lots 
were liable to assessment for a suh- 
sequent improvement, McMillan v. 
Fond du Lac County, 134 Wis. 576, 
114 NW 1119. 

Exemptions of particular classes of 
property see infra §§ 2906-2915. 

32. Carstens v. Fond du Lac, 137 
Wis. 465, 119 NW 117. 

33. Sparks v. Barber Asphalt Pav. 
Co., 129 Ky. 769, 112 SW. 830, 130 
AmSR 492, 22 LRANS 877. 

34. Generally see supra §§ 2284 
et seq, 2297, 

35. U. S.—Lent v. Tillson, 140 U 
S. 316, 11 SCt 825, 35 L. ed. 419; Wil- 
as vs Presbury, 14 Wall. 676, 20 L. 
e 

Cal.—-Warren v. Russell, 129 Cal. 
381, 62 P 75; Fanning v. Bohme, 76 
Gal...149, 18 P 158. 

Ill.— Springfield v. Springfield Cons, 
R. Co., 296 Ill. 17, 129 NE 580; Wau- 
kegan vy. De Wolf, 258 Ill. 374, i101 NE 
532, 45 LRANS 918, AnnCas1914B 
538; Chicago v. Law, 144 Ill. 569, 33 
NE’ 855; Louisville, ete, R. Co. v. 
East St. Louis, 134 Ill. 656, 25 NE 
962; Enos v. Springfield, 113 Till, 65, 

Ind.—Shank v. Smith, 157 Ind. 401, 
61 NE 932, 55 LRA 564; Lafayette v. 
Fowler, 34 Ind. 140. 


Iowa.—McNamara vv. Hstes, 22 
Iowa 246. 
Ky.—Blanton vy. Wallins, 218 Ky. 


295, 291 SW 372; Huddleston v. Ash- 
land, 217 Ky. 452, 289 SW _ 1091; 
Louisville Steam Forge Co. v. Mehler, 
112 Ky. 438, 64 SW 396, 652, 23 Kyl 
Loops McHenry v. Selvage, 99 Ky. 232, 
35 SW 645, 18 Kyl 473; Wolfe v. 
McHargue, 88 Ky. 251, 10 SW 809, 
10 KyL 821; O’Brien v. Markland, 6 
SW 713, 9 KyL 773. 

La.—Oakey v. New Orleans, 1 La. 1. 

Md.—Baltimore v. Hanson, 61 Md. 
462. 

Mass.—Jones v. Boston, 104 Mass. 
461. 

Minn,—Rogers v. St. Paul, 22 Minn. 
94, 

Miss.—Macon v. Patty, 57 Miss. 
378, 34 AmR 451, 


N. J.—State v. Atlantic City, 34 
N. J. L. 99; State v. Hudson, 34 N. J; 
L. 26; State v. Dean, 23 N. Tela, 335; 
Holmes v. Jersey City, 2 ING dis iq! 


2 

N, Y.—In_re Dugro, 50 ,N. Y. 513} 
Peo. v. Brooklyn, 4 N, Y. 419, 55 AmD 
266. 

Oh.—Dodsworth v. Cincinnati, 18 
Oh., Cir. Ct. 288, 10 Oh. Cir. Dec. .177, 

Pa.—Harrisburg v. Funk, 200. Pa. 
348, 49 A 992; In re Beechwood Ave., 
194 Pa, 86, 45 A 127; Hammett v, 
Philadelphia, 65 Pa. 146, 3 AmR 615; 
Wray v. Pittsburgh, 46 Pa, 365; Mc: 
Gonigle v. Allegheny, 44 Pa. 118; 
Schenley v. Com., 36 Pa. 29, 76 AmD 
859; In re Hancock St., 18 Pa- 26. | 

Tex,—Adams v. Fisher, Té Tex. 657, 
6 SW 772. 

“The original paving of a street 
brings the property bounding upon it 
into the market as building lots. Be- 


streets implies authority to ‘‘pave’’ a street;*° that 
authority to grade and pave does not imply grading 
without paving;* that authority to improve side- 
walks may not imply authority to pave the road- 
way ;*? that authority to repair any ‘‘sidewalk’’ or 


fore that, it is a road, not a street. 
It is therefore a local improvement, 
with benefits almost exclusively pe- 
culiar to the adjoining properties. 
Such a case is clearly within the 
principle of assessing the cost on the 
lots lying upon it.’ Hammett v. 
piniasehn ila, 65 Pa. 146, 155, 3 AmR 


36. See supra §§ 2811, 2840. 

37. Cal—Wilcoxson vy. San Luis 
Obispo, 101 Cal. 508,35 P 988: Ala- 
meda g OrRe ane Co. v. Williams, 
70 Cal. 584, 12 P 530, 

Conn.—New Haven v. Whitney, 36 
Conn. 373. 

Ga.—Bacon v. Savannah, 86 Ga. 301, 
12 SE 580. 

Ill.—Chicago, ete., R. Co. v. Quincy, 
#39) Dll 355,028 NE 1069 

Ind. —Taylor v. Patton, 160 Ind. 4, 
66 NE 91. 

Fis a vee ei ie v. Henly, 31 Iowa 


ree Rem To io v. Gilmore, 33 Kan. 
234, 6 P 304 

Ky.—0’ Brien -y. Markland, 6 SW 
713, 9 KyL 773; Gibson vy. ‘O’Brien, 
6 SW 28, 9 KyL 639 

Ma. —Annapolis v. “Harwood, 32 Md. 
471, 3 AmR 161. 

Mass.—Dickinson v. Worcester, 138 
Mass, 555, 

Mo.—Kansas. City Grading Co. 
Holden, 107 Mo.:.305, 17 SW 798; Gib. 
son v. Kayser, 16 Mo. A. 404, 

N. J.—Newark Homebuilders Co. v. 
Pennends LPs 789 SIND ok das ONS, eo 
13 

N. Y.—In re Brady, 85 N. Y. 268; 
Injre ,Grube2i 81: Noe Siar keds pone re 
Phillips, 60 N. ¥. 16; In re Roberts, 
25 Hun.371 [aff 89 N. Y. 618 mem]; 
Peo. vy. Brooklyn, 9: Barb. 535 [rev on 
other grounds 4.N. Y. 419, 55 AmD 
266]; Wright v. Briggs, 2 Hill 77. 

Oh.—Jessing. v. Columbus, 1 Oh. 
Cir. Ct. 90, 1 Oh. Cir. Dec. 54; Toledo 
y, crasser, 5, OhS&CP 178, 7 OhNP 

Or.—James_ v. .Newberg,, “101 Or. 
616, 201 P 212, 

Pa. —Philadelphia v. Weaver, 14 Pa. 
Super. 293; Philadelphia vy. Spring 
Garden Farmers’ Market Cos ciePas 
Dist. 231;:City v. Miller, 11 Phila. 180. 

Utah.—Woodri ing v. Straup, 45 
Utah 178, .143 P 592. 

Wash.—-MeNair _ v. Ostrander, 1 
Wash, 110, 23. P.,414, 

Wis.—Blount v. Janesville, 31 Wis. 

48. 


Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P.1008,:208 P 439. 
38. See also passim supra §§ .2275— 


2331. 

39. Morse v. West-Port, 110 Mo. 
502,,19. SW. 831. 

40. Omaha. vy. Gsantner, 4 Nebr. 
(Unoff.) 52, 938. NW. 407; In re Bur- 
meister, 76 N. Y. 174, 56 HowPr 416. 

41. Taylor v. Patton, 160 Ind. 4, 66 
NE 91; Jasper v. Cassidy, 538 Ind, A. 
678, 102: NB +278, 

42. Dickinson v. “Worcester, 138 
Mass, 555. 
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‘“pavement’’ may include paving a street;*? that 
authority to pave may include macadamizing,** but 
there is authority to the contrary;* that authority 
to pave may not include a change of grade,*® unless 
such change is a mere incident of the paving;** 
and that authority to pave sidewalks*® may not in- 
elude the paving of a street.*? Widening a pave- 
ment has been held to be original construction within 
a statute authorizing a city council to impose the 
cost of original construction of a street on abutting 
property owners.°° <A statute requiring that the cost 
of establishing or ordering the grade of streets 
‘be paid out of the general fund of the city refers 
only to the establishing of grades, that is to say, 
determining the grade line, and making a record 
thereof,®! and not to the work of grading itself 
which may be paid for by special assessment against 
the property benefited.®? 4 

[§ 2842] (3) Curbing and Guttering. The curb- 
ing and guttering of streets or boulevards are local 
improvements®* for which local assessments may 
be imposed under proper statutory authority.°* But, 
in accordance with well settled principles hereto- 
fore adverted to,°> a municipality has no authority 
to levy’ an assessment for these improvements un- 
less authorized by statute,°® and the decisions are 
not in accord as to the character of statute which 
will confer this power. 

'Construing improvement provisions®? authorizing 
improvements for which special assessments may be 
made, it has been held that authority to construct 
or improve sidewalks carries with it power to con- 
struct curbs or gutters when considered parts of the 
sidewalk,°® but not when the curbs®® or gutters®® 
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are considered parts of the roadway and not of the 
sidewalk; and that authority to ‘‘macadamize’’ a 
street carries with it the power to gutter it.°* And 
it has been held that a city may issue special tax 
bills to pay for the cost of curbing under a statute 
authorizing municipalities to cause streets ‘‘to be 
graded, constructed, reconstructed, paved,’’ ete.®* 
So it has been held that under a statute expressly 
giving a borough the power to require the curbing 
of the footwalks on its streets at the expense of the 
abutting owner, such cost may be imposed upon the 
owner although the curb is contiguous to a paved 
street, and there is no sidewalk or paved footway 
contiguous to the curb between the curb and the 
property line.®* 

Exonerating from liability for curbing. Where 
the amendment of.a city charter omits a provision 
theretofore contained imposing lability upon abut- 
ting property owners, by way of special assessment, 
for the cost of setting curbing, and provides further 
that the city council shall fix the amount of the 
assessment and do all other things in connection 
therewith as is provided in a preceding section of 
the charter, which specially states that such costs 
shall. be borne and paid by the city and shall not be 
included in the amount chargeable to abutting own- 
ers, such omission and specific reference to a differ- 
ent provision will be deemed and treated as made 
with the intention thereafter to exonerate abutting 
owners from such liability.®* 

[§ 2843] (4) Lighting. It has been held that 
poles, wires, posts, lamps, or other fixtures of elec- 
tric lighting systems and the lights themselves con- 
stitute a local improvement® for which special as- 


43. James v. Newberg, 101 Or. 616, 54. Iowa. — Downing Vv. Des 58. Huddleston v. Ashland, 217 
201 P 212. Moines, 124 Iowa 289, 99 NW 1006;|Ky. 452, 289 SW 1091; Shuey v. 
[a] “Pavement” is not synony-} McNamara vy. Estes, 22 Iowa 246. Trapp, 166 Ky. 696, 179 SW 578; 
mous with “sidewalk” and may in- Ky.—Shuey v. Trapp, 166 Ky. 696,| Weber v. Knepfle, 166 Ky. 228, 179 


clude within its meaning the paving 
of a street. James v. Newberg, 101 
Or. 616,201 (P2172: 

44. Burnham v. Chicago, 24 Ill. 
496: Warren v. Henly, 31 Iowa 31. 

45. Leake v. Philadelphia, 150 Pa. 
643, 24 A 351. ; 

46. Wilcoxon v. San Luis Obispo, 
101 Cal’ 508, 35° P 988; -Scofield” v. 
Council Bluffs, 68 Iowa 695, 28 NW 
20; Bucroft v. Council Bluffs, 63 Lowa 
646, 19 NW 807. See Newark Home- 
builders Co. v. Bernards Tp., 89 N. J. 
L. 394, 99 A 130 (authority to assess 
for incidental grading, curbing, re- 
paving, and finishing the sidewalks in 
front of the land improved does not 
authorize an assessment for substan- 
tial grading and for extra concrete 
sidewalks for driveways for the bene- 
fit of certain property only). See 
also Hentig v. Gilmore, 33 Kan. 234, 
6 P 304 (where provision was made 
by statute for payment of grading 
from general fund). 

47. Dodsworth vy. Cincinnati, 18 
On Cir: (CE 283,7 10- Oh. Cir Dee Vi7 7s 
McNair v. Ostrander, 1 Wash. 110, 23 
P 414; Blount v. Janesville, 31 Wis. 


648. 

48. Paving sidewalk see infra § 
2845. 

49. Woodring vy. Straup, 45 Utah 


Eis, L4d 0 pga. 

50. Huddelston vy. 217 
Ky. 452, 289 Sw 1091, 

51. Bass v. Caspar, 28 Wyo. 387, 
205 P 1008, 208 P 4389. 

52. Bass v. Casper, 28 Wyo, 387, 
420, 205 P 1008, 208 P 439 (‘‘Hstab- 
lishing a grade does not mean the 
actual lowering or raising the surface 
of the street. It means the fixing of 
a base line or plane of reference, and 


Ashland, 


certain measurements from_ that 
plane’’). 
53. See also supra § 2286. 


179 SW 578, 
ae aarti oath v. Sloo, 7 La. Ann. 
Vv. 

Mo.—Halsey v. Richardson, 139 Mo. 
A, 157, 122 SW 326; Excelsior Springs 
aed tcet 120 Mo. A. 215, 96 SW 

Nebr.—Omaha v. Gsantner, 4 Nebr. 
(Unoff.) 52, 98 NW 407. 

N. J.—State v. New Brunswick St., 
etc., Comrs.,’ 42 N: J. i) 610. 

N. Y.—In re Burmeister, 76 N. Y. 
174, 56 HowPr 416. 

Pa.—Punxsutawney v. Carmalt, 44 
Pa. Super. 365; Oil City v. Marston, 
24 Pa. Co, 645, 

See also cases 

55. See supra §§ 2811. 

56. Ala.—Harton y, Avondale, 147 
Ala. 458, 41 S 834, 

Ark.—Wells v. North Little Rock 
St. Impr. Dist, No. 31, 169 Ark. 39, 
272 SW 845. 

Colo.—Wilson vy. Chilcott, 12 -Colo. 
600, 21 P 901. 

D, C.—Allman v. District of Colum- 


infra this section. 


bia, 3 App. 8, 

Ill.— Job v. Peo., 198 Ill. 609, 61 
NE 1079. 

Iowa.—McNamara v. Estes, 22 
Iowa 246. 

Ky.—Huddleston v, Ashland, 217 


Ky. 452, 289 SW 1091. 
La.—O’Leary v. Sloo, 7 La. Ann. 25, 
Mo.—Excelsior Springs v. Etten- 

son, 120 Mo. A. 215, 96 SW 701. 
Nebr.—Omaha v, Gsantner, 4 Nebr. 

(Unoff.) 52, 93 NW 407. 

N. J.—State v. New Brunswick St., 
ete., Comrs., 42 (N. J, Li b10: 
N. Y.—In re Burmeister, 76 N. Y. 

174, 56 HowPr 416. 
Pa.—Punxsutawney v. Carmalt, 44 

Pa. Super, 365. 

W. Va.—Bonham y, Charleston, 84 

W. Va. 407, 100 SE 222. 

57. See also supra § 2286. 


SW 19; Louisville v. Stoll, 159-Ky. 
138, 166 SW 811 -[overr Gocke v. 
Staebler, 141 Ky. 66, 132 SW 167; 
Louisville v. Tyler, 111 Ky. 588, 64 
Sw 415, 65 SwW 125, 23 KyL. 827, 
1609]. See O’Leary v. Sloo, 7 La. 
Ann. 25 (authority to construct ‘“‘side- 
pavements” and levy local assess- 
ments therefor authorizes the levy 
of assessments for curbing). : 

{a] Curbing.—State v. New Bruns- 
wick St., ete., Comrs., 42 N. J. L. 510. 
. [b]. Inclusion in a single ordi- 
nance of a provision for the recon- 
struction of a carriageway and also a 
provision for curbing does not make 
the latter provision a part of the 
former. Weber v. Knepfle, 166 Ky. 
228, 179 SW 19. 

59. Wilson +v. Chilcott, 12 Colo. 
600, 21 P 901; Job v. Peo., 193 Ill. 609, 
61 NE 1079. 

60. Harton v. Avondale, 147 Ala. 
458, 41 S 934; Wilson v. Chilcott, 12 
Colo. 600, 21. P 901;.Allman vy... Dis- 
trict of Columbia, 3 App. (D. CGC) 8; 
Kirkpatrick v. New Brunswick. St., 
etc., Comrs., 42 N, J. L. 510 


poh es McNamara v, Hstes, 22 Towa 
62. Excelsior Springs v. Ettenson, 


120 Mo. A. 215, 96 SW 701 (this is 
especially so in view of statutory 
provisions authorizing the issuance 
of tax bills for special assessments 
for “paving, macadamizing and curb- 
ing,” for the terms ‘“‘constructed” and 
“paved” refer to the entire pavement 
of the street and include curbing, 
which is a necessary part thereof). 

63. Punxsutawney v. Carmalt, 44 
Pa. Super. 365 (it not being necessary 
that the space allotted for a sidewalk 
shall be covered by paving). 

64. Bonham y. Charleston, 84 W. 
Va. 407, 100 SE 222. 

65. See also supra §§ 2308-2312. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


~§§ 2843-2845] 


sessments may be levied under proper statutory 
authorization ;°° and that the assessment will not be 
rendered void merely because some of the features 
thereof are purely ornamental.®’ On the other hand 
it has been held that the power house and genera- 
tor plant of an electric lighting system, together 
with the engine and other appliances located at the 
power house, constitute a public improvement the 
cost of which must be met by general taxation;®* 
but there is authority apparently to the contrary, oH 

Necessity for statutory authority.”° 
extending a city’s lighting system by conduits and 
cables cannot be imposed under a statute providing 


for the cost of lamp-posts only.™ 


[§ 2844] (5) Street Sprinkling, Oiling, and Sweep- 
In some jurisdictions it has been held that 
street sprinkling is a local improvement which may 
be paid for by special assessments, under proper 
But in other jurisdictions 
the contrary conclusion has been reached.7? And the 


ing. 


statutory authority.’ 


66. Springfield v. Springfield Cons. 
R,. Co., 296 Ill. 17, 129 NE 580; Ewart 
v. Western Springs, 180 Ill. 318, 322, 
54 NE 478; Parker v. Wallace, 80 
Mise. 425, i42 NYS 523; Ankeny v. 
Spokane, "92 Wash, 549, 159 P 806, 
LRAI9I17A 1093. Compare Putnam v. 
Grand Rapids, 58 Mich, 416, 423, 25 
NW 3380 (towers for electric lights 
are not “local improvements” any 
more than lamp-posts are, so long, at 
least, as the system of lighting is not 
owned by the municipality. ‘These 
towers are only means of using the 
electric light, and whatever might 
have been the case had the city set 
up its own engines and power, these 
towers by themselves are of no use, 
unless furnished with light, and are 
no more local improvements. than 
lamp-posts and other fixtures’’). 

“The poles, wires and lamps in an 
electric light system are the means 
of furnishing the necessary light for 
the protection of the property of the 
citizens, just as the water mains and 
hydrants of a system of water-works 
are the means of furnishing needed 
water for fire protection and other 
uses of the citizens. It cannot be 
said, that property upon a _ street 
lighted with electric light is not more 
valuable than property upon a street 
where there is no such electric light. 
Property is in fact specially benefited 
by electric or other adequate light- 
ing along the street, on which it is 
situated, quite as much as it is bene- 
fited by water mains.” Ewart v. 
Western Springs, supra. 

67. Springfield v. Springfield Cons. 
R; Cot, '296- Tl. 17, 129 NH 580; 
Ankeny v. Spokane, 92 Wash. 549, 159 
P 806, LRAI917TA 1093. 

War Ewart v. Western Springs, 180 

‘318, 54 NE 478. 

rea Ankeny v. Spokane, 92 Wash. 
549, 159 P 806, LRA1917A 1093. 

70. See supra § 2811. 

71. Wilt v. Bueter, 186 Ind. 98, 111 
NE 926, 115 NE 49. 

72. Ind.—Reinkin v. Fuehring, 130 
Ind. 382, 30 NE 414, 30 AmSR 247, 15 
LRA 624; Palmer v. Nolting, 13 Ind. 
A. 581, 41 NE 1045: 

La.—Lafayette v. Tanner, 149 La. 
430, 89 S 314. 

Mass.—Garden Cemetery Corp. v. 
Baker, 218 Mass. 339, 105 NE 1070, 
AnnCasi1916B 75; Hodgdon v. Haver- 
hill, 193 Mass. 327, 79 NE 818; Stark 
v. Boston, 180 Mass. 293, 62 NE 375; 
Phillips Academy v. Andover, 175 
Mass. 118, 55 NE 841; Sears v. Boston 
St. Comrs., 173 Mass. 350, 538 NE 876; 
Sears v. Boston St. Comrs., 173 Mass, 
71, 53 NE 1388, 43 LRA 834. 

Minn. —State v. Reis, 38 Minn. 371, 
38 NW 97 

N. M.—Roswell v. Bateman, 20 N. 
M. ni 146 P 950, AnnCas1918D 426. 

Y.—Tifft v. Buffalo, 7 NYS 633 
tant’ 1380 N. Y. 695, 30 NE 68]. 
Wash.—Smith v. Seattle, 25 Wash. 
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The cost of 


Street sweeping. 
proposition that a special assessment for street 
sweeping and cleaning may be imposed.” 

Oiling of streets has been held to constitute a 
permanent improvement preserving and making the 
streets more lasting for travel, and a reasonable part 
of the cost thereof may be assessed against a street 
railway using the streets.76 
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right to impose a special assessment for street 
sprinkling has sometimes been denied on the ground 
that the particular statute relied on did not confer 
the power to impose an assessment of this char- 


There is authority for the 


Also an assessment 


for this class of improvement was upheld on the 


300, 65 P 612. 

Ont.—Platt v: Toronto, 33 U. -C. 
QQ. B.. 53, 

[a] Reasons for rule—(1) As- 
sessments of this kind are sustained 
on the theory that the person as- 
sessed is benefited in the increased 
value of his property either rental 
or permanent, over and above the 
benefits received by the public in a 
sum equal to the amount he is re- 
quired to pay. Reinken v. Fuehring, 
130 Ind. 382, 387, 30 NE 414, 30 AmSR 
247, 15 LRA 624 (‘It is ‘matter of 
common observation, of which we 
must take notice, that property lo- 
cated upon well-improved streets, 
kept clean, is more desirable than 
property on unimproved __ streets 
where mud and filth are permitted to 
accumulate and obstruct their use. 
It is safe to assert, we think, that 
keeping a street clean adds to the 
rental, if not to the permanent value 
of property located thereon; and for 
this reason, among others, the abut- 
ting property-owner has a special in- 
terest in such cleaning not enjoyed 
by the general community’’). (2) 
“While it is true the entire popula- 
tion of the city may be, to Some ex- 
tent, benefited by the sprinkling of 
the streets within a given district, 
still the residents within the district 
enjoy the greatest benefit. LEM Ss 
somewhat like a paved street. Every 
one who uses the street is benefited, 
but the direct benefit inures mostly 
to the property owners within the dis- 
trict. No one will deny but that the 
property owners can be made to bear 
the entire expense of paving the 
street within the improvement hig 
trict.” Roswell v. Bateman, 20 N. 
ME MOD te Leo TP 9505 AnnCas1918D 436, 
(3) “Tf permanence or durability is 
to be the test, how long must the 
beneficial results last in order to 
constitute an improvement? It cer- 
tainly will not be claimed that the 
work must be eternal in duration, or 
imperishable in character. We are 
unable to see any difference in prin- 
ciple between the work of street 
sprinkling, the results of which, un- 
less repeated, last but a day, and the 
construction of a block pavement or 
wooden sidewalk, which wears out or 
decays, and has to be rebuilt, every 
few years. When a pavement or 
sidewalk has worn out, the future 
value of the property is not enhanced 
by it, any more than it is by street 
sprinkling when that ceases,’ State 
v. Reis, 38 Minn. 371, 372, 38 NW 97. 

73. U. S.—New York L. Ins. Coyv. 
Prest, 71 Fed. 815. 

Ill.— Chicago v. Blair, 149 Ill. 310, 
86 NE 829, 24 LRA 412, 

Ky.—Owensboro v. Sweeney, 129 
Ky. 607, 111 SW 364, 33 KyL 823, 
130 Am$SR 477, 18 LRANS 181; Me- 
Cormack v. Henderson, 111 SW 368, 
3838 KyL 854. 


ground that there was no statute requiring that the 
property taxed for the improvement should be per- 
manently enhanced in value.”* 

[§ 2845] (6) Sidewalks. The construction of side- 
walks is a local improvement?® for which special 
assessments may be authorized.79 But in accordance 


Mich.—Kalamazoo v. Crawford, 154 
Mich. 58, 117 NW 572, 16 AnnCas 110 
[three judges dissenting (expl and 
dist Stevens v. Port Huron, 149 Mich. 
536, 113 NW. 291, 12 AnnCas 603) ]. 

Mo.—Kansas City v. O’Connor, 82 
Mo. A. 650. 

Mont.—Butte v. School Dist. No. 1, 
29 A pipe 336, 74 P 869 

Wis. —Borgman Ne Antigo, 120. Wis. 
296, 97 NW 936. 

[a] Reasons for rule—(1) “A 
special tax against abutting property 
is based and sustained on the idea 
that the work for which the tax is 
laid is an improvement of the prop- 
erty, and sprinkling to keep down the 
dust, while good for the comfort of 
the inhabitants, is too intangible to 
be denominated an improvement of 
the property.’”’ Kansas City v. O’Con- 
nor, 82 Mo, A. 655, 660. (2) “In the 
nature of things, the sprinkling is 
only useful while the work is con- 
tinued.- In a few hours the bene- 
ficial effects are gone, and the prop- 
erty is worth no more than _ before 
the street was sprinkled.’’ Chicago 
v. Blair, 149 Ill. 310, 317, 36 NE 829, 
24 LRA 412. 

74 Pettit v. Duke, 10 Utah 311, 37 
P 568 (a statute giving the city power 
to impose special assessments for 
“sewerage, paving and other like pur- 
poses” including street improvements 
and repairs, waterworks, and gas 
mains). 

75. Reinken v. Fuehring, 130 Ind. 
con 30 NE 414, 30 AmSR 247, 15 LRA 


76. Henderson Tract. Co. v. Hen- 
derson, 178 Ky. 124, 198 SW 730. 
ba ate v. Libby, (Mo. A.) 285 


78. See also supra §§ 2297-2299. 
mie Colo.—Palmer v. Way, 6 Colo. 


Ga.—Speer v. Athens, 85 Ga. 49, 11 
SE 802, 9 LRA 402. 

Tl. —Enos v. Springfield, 113 Ill. 65; 
White v. Peo., 94 Ill. 604; Ottawa v. 
Spencer, 40 Ill. 211. 

Ind.—Wiles v. Hoss, 114 Ind. 371, 
16 NE 800; Dooley v. Sullivan, 112 
Ind. 451, 14 NE 566, 2 AmSR 209; 
Kokomo v. Mahan, 100 Ind. 242; State 
v. Berdetta, 73 Ind. 185, 38 AmR 117; 
Marion Trust Co. v. Indianapolis, 37 
Ind. A. 672, 75 NE 834. 

Iowa.—Royece v, Aplington, 90 Iowa 
352, 57 NW 868. 

Kan.—McGrew v. Stewart, 51 Kan. 
185, 32 P 896;\Sloan v. Beebe, 24 Kan. 
343; Challiss v. Parker, 11 Kan. 
384. 

Ky.—Mudge v. Walker, 122 Ky 29, 
90 SW 1046, 28 KyL 996; Hydes v. 
Joyes, 4 Bush 464, 96 AmD 311. 

La.—O’Leary v. Sloo, 7 La. Ann. 25. 

Md.—Henderson v. Baltimore,’ 8 
Md. 352. ( 

Mass.—Dickinson v. Worcester, 138 
Mass. 555; Downer v. Boston, 7 Cush. 
277; Lowell v.. Hadley, 8 Metc. 180; 
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with well settled rules elsewhere considered®® the 
existence of the power and the extent to which it 


may be ‘exercised by a municipality is a matter. 


solely of statutory authorization.*? 

Construing provisions®? authorizing improvements 
for which special assessments may be levied it has 
been held that authority to construct ‘‘side pave- 
ments’’ authorizes the construction of sidewalks ;°* 
and that authority to “(PANE any street’’ authorizes 
the paving of sidewalks.’ Nevertheless, while the 
word ‘‘street’’? in its general sense includes side- 
walks, a statute providing for construction by spe- 
cial assessment of ‘‘any street or alley, or part 
thereof’’ does not apply to sidewalks.®® And it has 
been held that, under a statute authorizing the levy 
of assessments for the construction of sidewalks, 
no special tax can be levied for sidefilling, back- 
filling, or slopes which are no part of the sidewalk 
‘but which are designed to improve the appearance 
or otherwise benefit the adjacent property of the 
street.8° On the other hand it has been held that, 
where a municipality is empowered by statute to 
improve an entire width of a sidewalk and levy spe- 
cial assessments on abutting property to pay the cost 
thereof, and it provides a pavement of sufficient 
width to accommodate travel, it may complete the 
sidewalk by sodding the remaining part as incidental 
to the work of construction as a whole, and the cost 
of sodding may be assessed against the abutting 
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owners as well as the cost of constructing the side- 
walk itself.°? 


[§ 2846] ¢7) Crosswalks. A crosswalk** consti- 


‘tutes a local improvement®® for which it 1s proper 


to authorize special assessments.°° But in accord- 
ance with well settled principles heretofore con- 
sidered,®! no power to impose special assessments 
for this character of improvement resides a) a mu- 
nicipality, unless it is conferred by statute.°? And 
it is not conferred by a statute authorizing munici- 
palities to levy special assessments for the cost of 
sidewalks.°? And it has been held that crosswalks 
are not a part of a street within the meaning of a 
statute which authorizes the paving of streets and 
alleys, but are mere extensions of the sidewalk and 
cannot be assessed against private property.°* On 
the other hand it has beem held that the laying of 
a crosswalk has been held to be ‘‘paving’’ within a 
statute authorizing special assessments for paving 
streets.°> 

[§ 2847] (8) Street Intersections.°*® In accord- 
ance with well settled principles elsewhere consid- 
ered,” in the absence of statutory authority, special 
assessments cannot be levied for the cost of im- 
proving street intersections.°* Nevertheless, as such 
improvement is local in its nature,®® the levy of a 
special assessment against the property benefited by 
the improvement for its cost may be authorized by 
proper legislation,t unless by express provision the 


Boston v. Shaw, 1 Metc. 130; In re 
Goddard, 16 Pick. 504, 28 AmD 259. 
Mich.—Woodbridge v. Detroit, 8 
Mich. 274. 
Minn.—F lint v. Webb. 25 Minn. 93. 


Miss.—Macon y. Patty, 57 - Miss. 
378, 84 AmR 451. 
Mo.—Kemper. v. King, 11 Mo. A. 


116. 

N. J.—State v. New Brunswick, 
etc., Comrs., 42 N. J. L. 510; State v. 
Jersey City,.ot.N... dda. 128: State v. 
Fuller,.34 N. J. L. 227; Paxon v. 
Sweet, AacaN i eleoal 96 

LN. Y.—In re Burmeister, 76 N. Y. 
174, 56 HowPr 416; Buffalo City 
Cemetery v. Buffalo, 46 N. Y. 503; 
Hart v. Brooklyn, 36 Barb. 226; Mat- 
ter of Allen, 74 Misc. 513, 134 NYS 
56:7) 

Oh.—Bonsall v. Lebanon, 19 Oh. 
418. 

Okl.—Shultise v. Taloga, 42 Okl. 65, 
140 P 1190; Leatherman y. Addington, 
37 Okl. 4386, 133 P 129. 

Or.—Colby v. Medford, 85 Or. 485, 
167 P 487. 

Pa.—Philadelphia v. Meighan, 159 
Pa. 495, 28 A 304; Philadelphia v. 
Pennsylvania Hospital, 143 Pa. 367, 
22 A 744; Mt. Pleasant Borough v. 
Baltimore, etc., R. Co., 1388 Pa. 365, 20 
A 1052, 11 LRA 520; Wilkinsburg 
Borough v. Home For Aged Women, 
$81 Pa, 409,.18 Ay 937; 6 LRA. 531: 
Beltzhoover Borough v. Maple, 130 
Pa. 335, 18 A 650; Smith v. Kingston 
Borougch,}(j120 Pay 357,. 14 A. vos 
Greensburg v. Young, 53 Pa. 280. 

R. I—Deblois v. Barker, 4 R. I. 
445; In re Dorrance St., 4 R. I. 230. 

Tenn.—Whyte v. Nashville, 2 Swan 
364; Washington v. Nashville, 1 Swan 
177; Franklin v. Maberry, 6 Humphr. 
368, 44 AmD 315, 
ep thee —Lufkin v. Galveston, 58 Tex. 

Va.—Sands v. Richmond, 31 Gratt. 
Gee Va.) 571, 31 AmR 742. 

W. Va. —Fry v. Ronceverte, 93 W. 
Va. 388, 117 SE 140. 
Wis.—Abbot v. Milwaukee, 148 Wis, 


of walk.—Where a 
sidewalk is constructed only in front 
of regularly laid out lots, the mere 
fact that it crosses running water 
will not make the act of the city in 
building it ultra vires, or destroy the 


liability of the lot owners to pay the 
assessments’ therefor. Challiss. v. 
Parker, 11 Kan. 384. 

80. See supra §§ 2811, 2840. 

81. Ill.—Peo, v. Field, ‘197 Il. 568, 
64 NE 544; Adcock v. Chicago, 172 I. 
24, 49 NE 1008; Peo. v. Yancey, 167 
Ill. 255, 47 NE 521; Hawes v. Chicago, 
158 Ill. 653, 42 NE 378, 30 LRA 225. 

Ind.—Keith v. Wilson, 145 Ind. 149, 
44 NE 13; Wiles v. Hoss, 114 Ind. 371, 
16 NE 800; Taber v, Grafmiller, 109 
Ind, 206, 9 ‘NE 721. 
ae Fairfield v. Ratcliff, 20 Iowa 


La,—O’Leary v. Sloo, 7 La. Ann, 25. 

Mass.—Copeland v. Springfield, 166 
Mass. 498, 44 NE 605; Lowell v. 
French, 6 Cush. 223. 

Mo.—Keferstein v. Lankton, 52 Mo. 


Oh,—Cincinnati v. Gay, 9 Oh. Dec. 
(Reprint) 175, 11 CincLBul 145. 

Pa.—Steelton Borough vy. Booser, 
162..Pa. 630, 29 A 654. 

W. Va. —Fry v. Ronceverte, 93 W. 
Va. 388, 117 SE 140. 

Wis.—Abbot v. Milwaukee, 148 Wis. 
26, 184 NW 187. 

82. See supra §§ 2297-2299, 

83. O’Leary v. Sloo, 7 La. Ann, 25, 

84 Inre Burmeister, NO Na Ya 74; 
56 HowPr 416. 

85. Abbot v. Milwaukee, 148 Wis. 
26, 184 NW 137. 

86. Peo. v. Noonan, 2388 Ill. 303, 87 
NE 3867; Peo. v. Patton, 223 Ill. 379, 
79 NE 51: Peo. v. Field, 197 Ill, 568, 
64 NE 544. 

[a] Thus it has been held: (1), 
That a filling of earth to be banked 
against a walk two feet beyond its 
sides and sloping downward in the 
ratio of one-half horizontal to one 
vertical until the natural surface of 
the ground was reached was not a 
part of the walk and a special tax 
could not be levied for a construction 
of that kind. Peo. v. Patton, 223 Ill. 
379, 79 NE 51, (2) That a berme is 
not a part of the sidewalk for which 
an assessment may be levied. Peo. v. 
Klehm, 238 Ill. 89, 87 NE 119. (8) 
And that an ordinance providing for 
banking earth on each side of the ce- 
ment sidewalk, extending two feet 
and sloping downward one and one- 
half horizontal to one vertical until 
the natural surface of the ground was 


reached, and the filling to be seeded 
with grass, was not authorized by a 
statute providing for special assess- 
ments for construction of sidewalks. 
Peo. v. Field, 197 Ill. 568, 64 NE 544, 

87. Holmes v. Heeter, 146 Ky. 52, 
55, 142 SW 210, 38 LRANS 935 (The 
city authorities are charged with the 
duty of keeping its streets and side- 
walks in reasonably safe condition 
for the use of the public, therefore, ° 
their protection from mud and the 
slippery and unsafe condition its ac- 
cumulation on the sidewalk would 
produce, is highly important to the 
safety and comfort of the traveling 
public; and certainly no more effec- 
tive means of.thus_ protecting the 
sidewalk could be adopted than the 
leveling and sodding of the ground 
on either side of the cement walk’’). 

ce Defined see Crosswalk 17 GC, J. 
p , 

89. See also supra §§ 2297-2299. 

90. Faver v. Washington, 159 Ga. 
568, 126 SE 464; Kaplan v. Macon, 144 
Ga. 97, 86 SE 219; Mann v. Onawa,; 
199 Iowa 430, 200 NW 3806; Powell v. 
St. Joseph, 31 Mo. 347; Gibson v. 
Kayser, 16 Mo. A, 404; In re Burke, 62 
N. Y. 224, 

91. See supra §§ 2811, 2840. 

92. Mann v. Onawa, 199 Towa 430, 
200 NW 306; Kaynor v. Cedar Falls, 
156 lowa 161, 185 NW 564 

93. Kaynor v. Cedar Falls, supra. 

94. Mann vy, Onawa, 199 Iowa 430, 
200 NW 3806. 

95. In re Burmeister, 76 N. Y. 174, 
56 HowPr 416; Peo. v. ‘Board of Ap- 
portionment, etc., 52 N. Y. 224, 

96. Defined see Intersection 33 
Crd. ap peTo. 

Paving intersection, assessment of — 
cost against street see infra § 2883. 

See supra §§ 2811, 2840. 

98. San Francisco Pay, Co, v. Du- 
bois, 2 Cal. A. 42, 88 P 72; Button v. 
Kremer, 114 Ky. 463, 71 Sw 332, 24 
yok? 1193; Wills v. Burbank, 182 Mo. 

A. 68, 167 SW 608. 

99. See cases infra note 1. 

1. Ga.—Faver v, Washington, 159 
Ga. 568, 126 SH 464; 5 Remi ath Ye Macon, 
144 Ga. 97, 86 SE 

Ill.— Holt v. Bast’ St Louis, 150 Ill. 
530, 837 NE 927; Walters v, Lake, 129 
Ill. 23, 21 NE 556. 

Iowa.—Perry v. Albia, 155 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2847] 


city is made liable for such cost.2, And where there | is statutory authority for so doing, a city may make 


550, 1836 NW 681; Wolf v. Keokuk, 48 
Iowa 129. 

Kan.— Weigand v, Lester, 111 Kan. 
455, 207 P 651. 

Ky.—Bonar vy. Southgate, 215 Ky. 
133, 284 SW 1019; Shaver v. Rice, 
209 Ky. 467, 273 SW 48; Lawson v. 
Greenup, 192 Ky. 268, 232 SW _ 383. 

La.—Lafayette v. Caffery, 148 La. 
170, 86 S 726; Lafayette v. Doucet, 
148 La. 166, 86 S 724. See Crowley v. 
Arcadia Parish Police Jury, 138 La. 
488, 70 S487. 
bec noe ee v. Detroit, 18 Mich. 

oO. 

Mo.—Rolla _v. Schuman, 189 Mo. A, 
252, 175 SW. 241, 

Nebr.—Price v. Lincoln, 103 Nebr. 
366, 171 NW 921. 

N. Y.—Conde v. Schenectady, 164 
N. Y. 258, 58 NE 130; In re Burmeis- 
ter, 76 N. Y. 174, 56 HowPr 416. 

N. C—Mount Olive v. Atlantic 
Coast Line R. Co., 188 N. C. 332, 124 
SE 559. 

Ga oe eee v. Scott, 14 Oh. St. 

Or.—Colby v. Medford, 85 Or, 485, 
167 P 487. 

Pa.—Altoona City v. Laughlin, 73 
Pa. Super. 482, 484 [quot Cyc]. 

S. D.—Brandhuber y. Pierre, 21 S. 
D. 447, 118 NW 569. 

Wash.—Young v. Tacoma, 31 Wash. 


153, 71 P 742. 
WwW Melton, 66 W. Va. 


. Va.—Hager v. 
62, 66 SE 13. 

“When the question of benefit is 
considered, it is the benefit conferred 
by the entire improvement that is to 
be determined. A parcel of ground 
fronting a street might be damaged 
rather than benefitted by the con- 
struction of a pavement only in front 
thereof, It is also true that paving a 
street only between cross-streets 
might prove a detriment rather than 
a benefit to the property fronting 
such street. In other words, 
intersection is as important as any 
other part of the street, and the im- 
provement of a street is not com- 
plete unless it covers such intersec- 
tion. And if the improvement, as a 
whole, is of special benefit to the 
ground abutting thereon, it follows 
that the improvement of the street 
intersections confers, at least, some 
special benefit. It might not be pos- 
sible to exactly estimate such bene- 
fit, if separated from the benefit con- 
ferred by the entire improvement; 
but it is there nevertheless, and can 
be as fairly estimated as any other 
part thereof.” Perry v. Albia, 155 
Towa 550, 552, 136 NW 681. 

[a] Statutes giving power.—The 
power to levy special assessments for 
paving street intersections is given 
by statutes authorizing a municipal- 
ity: (1) To grade and pave the in- 
terior spaces at the intersection of 
streets upon each block. Motz v. De- 
troit, 18 Mich, 495. (2) “To improve 
any road, street,’’ etc. Creighton v. 
Scott, 14 Oh. St. 438. (3) To pave 
any street or any part of the same, 
and “to provide by ordinance for the 
levy of special tax upon the lots or 
parcels of ground, or any part of 
either of the same, fronting upon or 
lying along the street, ... which is 
to be improved, or is improved, for 
the purpose of defraying the cost 
thereof.” Wolf v, Keokuk, 48 Iowa 
129, 1381. (4) To “pave streets.’”’ In 
re Burmeister, 76 N. Y. 174, 56 How 
Pr 416; Altoona City v. Laughlin, 73 
Pa. Super. 482. (5) So also where a 
city is given general power to make 
street improvements and levy special 
assessments to pay therefor without 
any charter or statutory restriction 
as to the method of paying the cost 
of street intersections, such cost may 
‘properly be assessed upon the prop- 
erty abutting on the street. Young v. 
Tacoma, 31 Wash. 153, 71 P 742. (6) 
And a city charter, imposing special 
assessments for street improvements 
and providing that two thirds of the 
‘total cost shall be severally charged 
to abutting owners in such proportion 


an | 
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as the frontage in feet of each own- 
er’s land, so abutting, bears to the 
total frontage of all land so abutting, 
authorizes inclusion and apportion- 
ment, in the estimate, of the cost of 
paving street intersections or cross- 
ings. Hager vy. Melton, €6 W. Va. 
62, 66 SH 13. (7) Where a charter 
provided that the cost of repaving 
street intersections should be borne 
by the city at large, and a subsequent 
enactment omitted the provision as 
to the paving of. intersections, and 
declared the cost of repaving streets 
should be borne by abutting owners, 
its effect was to impose the whole 
cost of repaving intersections on the 
abutting lots. Conde v. Schenectady, 
164 N. Y. 258, 58 NH 130. (8) Under 
statutes providing that one third of 
the entire cost of paving a street is 
to be borne by the city at large, and 
that the remainder of the cost is to 
be assessed against the _ benefited 
property, the cost of paving street 
intersections is not to be segregated 
from the total, nor added to that part 
of the burden added to the city at 
large, but the benefited property must 
be assessed for two thirds of the cost 
of ee street intersections, Wei- 
gand v. Lester, 111 Kan. 455, 207 P 
651. (9) Under a statute providing 
that, in estimating the amount to-be 
assessed for each lot abutting upon 
the improvement, the engineer shall 
divide the cost of the improvement 
fronting on the property to be as- 
sessed by the number of feet abut- 
ting upon the improvement, and the 
quotient shall be the sum to be as- 
sessed per front foot so abutting, the 
entire cost of improvements, includ- 
ing street and alley intersections, 
should be included in determining 
the assessment per front foot. Brand- 
Cane v. Pierre, 21 S. D. 447, 113 NW 
569. 

{[b] Statute not giving power.—A 
paving of the intersections of alley 
crossings back to the property line 
is not curbing or guttering within 
an ordinance and resolution provid- 
ing for the curbing and guttering of 
designated streets, and a charge 
against the property abutting on the 
street for the paving is illegal. Wills 
v. Burbank, 182 Mo. A. 68, 167 SW 
60 


8. 

[c] Intersections not included in 
statutory provisions.—(1) A statute 
providing for the construction of 
street intersections applies only to 
intersections of real streets, and not 
to the construction of a bridge over a 
watercourse ealled a street. Spring- 
field vy. Haydon, 216 Ky. 483, 288 SW 
337. (2) Rev. St. Mo. (1909) § 9254 
provides that assessments for street 
improvements shall be levied on lots 
or tracts of land abutting on either 
side of the street improved in propor- 
tion to the front foot, and that, as to 
the repair of the paving and gutter- 
ing on any street, it shall be divided 
into sections extending from the cen- 
ter of one intersecting street to the 
center of the next intersecting street. 
It was held that, where the streets 
on the four sides of a courthouse 
square were graded and paved, there 
was no authority for including in the 
tax bill against the county the cost 
of improving the fourth of the street 
intersections diagonally opposite the 
four corners of the square, Hipple 
vy. Bates County, 223 Fed. 22, 138 CCA 
436 


2. Ga.—Bacon v. Savannah, 91 Ga. 
500, 17 SE 749. 

Ida.—Clyde v. Moscow, 23 Ida. 592, 
1381 P 381. 

Kan.—Lawrence y. Killam, 11 Kan. 


499. 

Ky.—Shaver v. Rice, 209 Ky. 467, 
273 SW. 48. 

Md.—Moale v. Baltimore, 61 Md. 


224. 
N. Y.—O’Leary v. Glens Falls, 200 
N. Y. 218, 93 NE 513, 21 AnnCas 633. 
Oh.—Close v. Parker, 11 Oh. Cir. 
Ct. Ne S285, 30, Oh.Cir. Ct. 384. 
W. Va.—Bonham y. Charleston, 84 


[44 C.J.] 507 


W. Va. 407, 100 SE 222. 
i Wis.—Pier v. Fond du Lac, 38 Wis. 


70. 

[a] Statute imposing liability on 
city.-—(1) Where the amendment of 
a city charter omits a _ provision 
theretofore contained imposing lia- 
bility upon abutting property owners, 
by way of special assessment, for the 
cost of paving street intersections, 
and provides further that the city 
council shall fix the amount of the 
assessment and do all other things 
in connection therewith as is pro- 
vided: in a preceding section of the 
charter, which specially states that 
such costs shall be borne and paid by 
the city and shall not be included in 
the amount chargeable to abutting 
owners, such omission and _ specific 
reference to a different provision will 
be deemed and treated as made with 
the intention thereafter to exonerate 
abutting owners from such liability. 
Bonham y. Charleston, 84 W. Va. 407, 
100 SE 222. (2) Under a statute pro- 
viding for the apportionment of 
grading and paving streets, but that 
no landowner shall be required to 
grade, flag, curb, or pave or bear the 
expense of so doing any portion of 
the street beyond the center of such 
street, where a lot is situated at the 
corner of two streets and the street 
upon which the lot fronts is graded 
and paved under an ordinance pro- 
viding that one half of the expense 
be paid by the village and the other 
half by an assessment upon the own- 
ers of the land abutting on the street, 
the liability of the owner is limited 
to the expense for paving the street 
in front, and does not include an as- 
sessment for paving the intersecting 
street. O’Leary v. Glens Falls, 200 
N. Y. 218, 93 NE 513, 21 AnnCas 633. 

[b] Crossing of street by sewers. 
—A statute relating to special as- 
sessments for street improvements 
which provides that “the corporation 
shall pay the cost of intersections” 
applies to the parts of street im- 
provements at the intersections of 
streets, one with another, but not to 
the crossing of a street by a local 

sanitary sewer. Close v. Parker, 11 
eri Gir; Ct: IN. S;.85, 080) Ohi Cin Ge 

{c] Intersections of streets and 
alleys.—A statute providing that the 
expense of all improvements in the 
space formed by the junction of two 
or more streets wherein one main 

street terminates in, or crosses, an- . 
other main street, and all street 
crossings or crosswalks shall be paid 
by the city, does not include spaces 
in streets opposite alleys or inter- 
sections with alleys, and the city at 
large is not required to pay for the 
paving of such portions of the street, 
Alleys are conveniences to the lots 
on which they abut and afford means 
of ingress and egress from the main 
streets to the rear of lots, and the 
paving of the street in front of such 
alleys should be borne by the im- 
provement district rather than by the 


city. Clyde vy. Moscow, 23 Ida. 592, 
POL? Osis 
{d] Sidewalks.—An act providing 


that all improvements of the squares 
or areas formed by the crossing of 
streets were chargeable to the city 
at large included the sidewalks at 
the corners of these squares as well 
as the paving and macadamizing in 
the center. Lawrence y. Killam, 11 
Kan. 499. : 

{e] Validity of ordinance; who 
may attack.—Abutting property own- 
ers, attacking validity of a street im- 
provement ordinance, cannot com- 
plain that, by the ordinance, the city 
has agreed to pay for street intersec- 
tions, since if the city council may 
not legally so provide, then the cost 
of street intersections necessarily 
would, under statutes so providing, 
be charged to abutting property own- 
ers. Shaver v. Rice, 209 Ky. 467, 273 


Sw. 48. ; 
{f] Statutes repealed.—Kentucky 
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abutting owners liable for the cost of improving 
intersections, although previously thereto the city 
had paid for improvement at intersections out of 
the general expense fund.? A statute providing for 
assessments for work done upon the crossings of 
streets is inapplicable where a street, instead of 
crossing, terminates in another.* 

[§ 2848] (9) Bridges.» Some decisions appar- 
ently hold without qualification that a bridge form- 
ing part of a street cannot be considered a local 
improvement but is public in its nature and special 
assessments cannot be levied to defray the expense 
of constructing such improvement.® And there is 
also authority to the effect that, where the primary 
purpose of the construction of a bridge or viaduct 
is to restore the continuity of a street and give con- 
venient access from one part of the city to the other, 
and not to convert the street in front of adjacent 
property into a passable condition or to benefit such 
property, it is not a local improvement, although 
it may incidentally benefit property in a particular 
locality.’ However, some decisions recognize that a 
bridge forming part of a street may confer special 
benefits on adjoining property and hold that the 
municipality may levy special assessments to defray 
the expense of constructing such improvement un- 
der charter or statutory authorization where special 
benefits are conferred thereby;® and it has been 
held that whether a bridge is a benefit depends upon 
whether it improved the particular locality.® 

Approaches to bridges. The cost of building and 
maintaining approaches to a bridge carrying a 


; 


statute putting the cost of construct-|25 NE 962]. 
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See Chicago Heights v. 


[§§ 2847-2849 


street across railway tracks cannot be assessed 
against property abutting on the approaches where 
such cost is expressly made a general city charge.’° 

[§ 2849] (10) Streets Occupied by Railway. 
The fact that a steam railway company has a fran- 
chise in the street does not relieve an abutting owner 
from the obligation of an assessment for the im- 
provement of such street;!2 even though, under the 
terms of: the franchise, the city may levy part of the 
cost upon the railway but does not do so;** and 
although, by statute, a street railway company is 
required to pave between its tracks, the city may 
pave the rest of the street at the cost of abutters, 
whether the improvement required of the company 
has been made or not. But where a railway com- 
pany is,under an obligation to pave and keep in 
repair a portion of the street over which its tracks 
are laid, the municipality cannot pave such portion 
of the street and levy a special assessment therefor 
against the abutting property owners.’° If, under 
a city charter, silent as to charges against street 
railway companies for the cost of paving between 
the rails of their tracks and alongside thereof, the 
council by ordinance imposes such a charge, an abut- 
ting property owner is not entitled to the benefit of 
any portion thereof by abatement from the amount 
with which he is chargeable by the terms of the 
charter.1° Where, under the terms of its franchise, 
the cost of paving the center of the street has been 
levied against a railway company, the same cannot, 
on default of the company, be collected from 
abutters.17 


11. Original paving by railway 


ing or reconstructing street inter- 
sections upon the city alone was re- 
pealed by amendment. Lawson vy. 
Greenup, 192 Ky. 268, 232 SW 383. 

{g] Statute held not to be manda- 
tory.—A charter which provides that 
nothing contained in it shall prevent 
the council from paying the cost. of 
street intersections out of the gen- 
eral funds of the city is not manda- 
tory but merely permissive. Pitts- 
burgh Coal Co, v. St. Paul, 150 Minn. 
166, 184 NW 788, 789. 

3. Bonar v. Southgate, 215 Ky. 133, 
284 SW 1019. See Colby v. Medford, 
$5 Or. 485,.167 P 487. (where it is 
discretionary with a city council to 
include or exclude the cost of inter- 
sections when making paving assess- 
ments, it cannot be prevented from 
levying special assessments for an 
improvement, even though it has in 
the past paid for the same kind of 
improvement by general taxation). 

4 See San Francisco Pav. Co. v. 
Dubois, 2'Cal. A. 42, 838 P 72 (where 
two streets terminated at the south- 
erly line of a street to be improved, 
the assessment for work done on the 
southerly one half of such street op- 
posite the street so terminated was 


properly made against the lands 
fronting on those streets respec- 
tively). 
5. Bridges generally see supra 
§ 2285. 


6. In re Saw-Mill Run Bridge, 85 
Pa. 163, 168 (“In such an improve- 
ment, surely no citizen can have ex- 
clusively private right and he can 
searcely have any definable private 
jnterest. The bridge was constructed 
to serve an apparent and essential 
public purpose, and to impose the 
cost of it on individuals selected out 
of the mass of the community on any 
conceivable rule that viewers could 
adopt, would be the placing of public 
burdens on private shoulders’’). 

7. Waukegan v. De Wolf, 258 Ill. 
874, 101 NE 532, 45 LRANS 918, Ann 
Cas1914B 538 [dist Louisville, etc., 
R. Co. v. Hast St. Louis, 134 Ill. 656, 


Walls, 319 Ill. 411, 150 NE 241 [expl 
Chicago v. Farwell, 284 Ill. 491, 120 
NE 520; Chicago v. Lord, 277 Ill. 397, 
115 NE 543, as not involving a de- 
cision whether the improvement was 
a local improvement, but the question 
was whether the property involved 
was benefited to the amount of the 
assessment]. 

[a] Rule applied.—(1) The con- 
struction of, a viaduct over a ravine 
primarily intended to restore the 
continuity of a street severed by the 
ravine into two parts, the effect of 
such construction being to restore to 
public use a principal business street 
of the city, is not a local improve- 
ment for which a special assessment 
may be levied, even though adjoining 
property will be benefited more than 
property at a distance. Waukegan v. 
De Wolf, 258 Ill, 374, 101 NE 532, 45 
LRANS 918, AnnCas1914B 538. (2) 
So also the construction of a bridge 
at a place where the street crossed a 
creek did not constitute a local im- 
provement for which a special assess- 
ment might be levied. Chicago 
Hetehts v. Walls, 319 Ill. 411, 150 NE 


8 Ferguson v. McLain, 113 Ark. 
193, 168 SW 127; Louisville, ete., R. 
Co, v. Hast St. Louis, 134 Ill. 656, 
25 NE 962; Springfield v..Haydon, 216 
Ky. 483, 288 SW 337; State v. Ensign, 
54 Minn, 372, 56 NW 41; State v. 
Ramsey County Dist. Ct., 33 Minn. 
295, 23 NW 222. See Mullins v. Lit- 
tle Rock, 131 Ark. 59, 198 SW 262, 
LRA1918B 461 (recognizing rule). 

9. Springfield v. Haydon, 216 Ky. 
483, 288 SW 337. 

[a] Determination of benefits.—In 
determining whether a bridge over a 
watercourse benefited adjoining prop- 
erty so that it should be assessed for 
the cost thereof, some weight should 
be given the judgment of the council 
that it did not, and acquiesceence by 
taxpayers. Springfield v. Haydon, 
216 Ky. 488, 288 SW 337. 

10. State v. Smith, 99 Minn. 59, 
108 NW 822. 


company as affecting liability of 
property owners see infra § 2853. 

12. Felix v. Atlantic City, 34 N. 

J. L. 99; Philadelphia v. Crew-Levick 
Co., 278 Pa. 218, 223, 122 A 300 [cit 
Cyc]. 
_ 13. State v. Ensign, 54 Minn. 372, 
56 NW _ 41; Philadelphia v. Crew- 
Levick Co., 278 Pa. 218, 223, 122 A 300 
[cit Cyc]. 

[a] Thus a city may be authorized 
to levy special assessments upon 
property benefited by the improve- 
ment, to cover the expense of bridg- 
ing any street, and may exercise that 
authority without regard to the 
power which the city may possess to 
compel a railway company to viaduct 
or ph bee ono at a street cross- 
ing. ate v. Ensign, 54 Mi 
56 NW. 41. . ri Rist 

14. Bacon vy. Savannah, 86 > 
12 SE 580. age ite 

15. McFarlane vy. Chica 
242, 57 NB 12 £0,185 Ai. 

7 uefield vy. Johnson, 68 W. Va. 
303,69 SE 848; Hager v. Melton. 66 
W. Va. 62, 75,66 SE 13. ; 

“No higher statutory or organic 
law declares the advantages so ob- 
tained shall be allowed to the abut- 
ting property owners, rather than to 
all the tax-payers of the city. It 
does not seem to be governed by com- 
mon law or equity principles, further 
than the ordinary rules of construc- 
tion are applicable in seeking the 
legislative intent. The legislature 
has done no more than vest the dis- 
cretionary power in the council, and 
the council has seen fit to distribute 
this pecuniary: advantage to all the 
people of the city.” Hager v. Melton, 
supra. s 

ees awyer v. Chicago, 183 Ill. 57, 
55 NE 645; State v. Michigan, 138 
Ind. 455, 87 NE 1041; Philadelphia 
vy. Spring Garden Farmers’ Market 
Co,, 161. Pa, 522, 29 A’ 286. 

[a] Temporary removal of tracks. 
—That a street railroad company re- 
moved its tracks on a particular 
street when a sewer was built, and 


For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number, 


-§ 2850] 


iy 


[§ 2850] c. Reimprovement of 
General. 


ment.71 


assessments cannot be levied by a 


reimprovement of streets in the absence of statu- 
But even in the absence of 


tory authorization.?* 


has not relaid them, does not show 
either a forfeiture of its franchise 
or a release of its obligations to bear 
its share of the burden of the street’s 
improvement. Sawyer v. Chicago, 
183 Ill. 57, 55 NE 645. : 

18. See infra § 2851. 

19. U. S.—Field v. Barber. Asphalt 
Pav. Co., 194 U. 8.618, 24 SCt 784, 48 
L. ed. 1142. 

. Cal.—McVerry v. Boyd, 89 Cal. 304, 
26 P 885. 

Conn.—Citizens’ Assoc. v. Bridge- 
port, 84 Conn. 383, 80 A 203. 

Ga.—Wilkins v. Savannah, 152 Ga. 
Sees 111 SE 42; Georele R., ete:, Co. 

. Decatur, 29 Ga. 653, 116 SE 645, 

“T.—South oo Comrs,. v. Wood, 
270 Ill. 2638, 110 NE 349; Bush v. 
Peoria, 215 Til. 515, 74 NE 797. 

Ind.— Lux, etc., Stone Co. v. Don- 
aldson, 162 ind. 481, 68 NE 1014; Ko- 
komo v. Manham, 100 Ind. 242; Yeakel 
v. Lafayette, 48 Ind. 116; Lafayette 
v. Fowler, 34 Ind. 140. 

Iowa.—Fuchs vy. Cedar Rapids, 158 
Iowa 392, 1389 NW 903, 44 LRANS 
590; Coates v. Dubuque, 68 Iowa 550, 
27 NW 750; Koons v. Lucas, 52 Iowa 
177, 3 NW 84. 

Kan.—Root v. 104 Kan, 
668, 180 P 229. 

Ky.—Broadway Baptist Church v. 
McAtee, 8 Bush 508, 8 AmR 480 (for 
rule under present statutes of Ken- 
tucky see infra § 2854). 

Mich.—Sheley y. Detroit, 45 Mich. 
431, 8 NW 52. 

Minn.—State v. Ramsey County 
Dist. Ct., 80 Minn. 293, 83 NW 183. 

Mo.—Collins y. A. Jaicks Co., 279 
Mo. 404, 214 SW 391; Heman v. Gil- 
liam, 171 Mo. 258, 71 SW 163; Rack- 
liffe v. Duncan, 130 Mo. A. 695, 108 
Sw 1110; O'Meara v. Green, 25 Mo. FANG 
198. 

Bure Hobetison v. Omaha, 55 
Nebr, 718, 76 NW 442, 44 LRA 534. 

N. J.—Jersey City v. Public Serv. 
R. Co., 101 N. J. L. 341, 129 A 482; 
Jelliff v. Newark, 48 N. J. L. 101, 
2 A 627 [aff 49 N. J. L. 239, 12 A 770]. 

N. Y.—Jones v. Tonawanda, 158 N. 
Y. 438, 53 NE 280; Voght v. Buffalo, 
133. N. Y. 468, 31 NE 340; Spencer v. 
Merchant, 100 N. Y. 585,.3 NE 682; 
Genet v., Brooklyn, 99 N.Y. 296, 1 
NE 777; Peo. v. Brooklyn, 65 N. Y. 
349; In re Burke, 62 N. Y. 224;'In re 
Phillips, 60 N. Y. 16; In re Sharp, 56 
INGLY eae Ole eel Athy. 415°" Peo ive 
Brooklyn, 4 N. Y. 419, 55 AmD 266; 
Peo. v. Buffalo, 52 App. Div. 157, 65 
NYS 163 [aff 166 N. Y. 604 mem, 59 
NE 1128 mem]; Moran v. Troy, 9 Hun 
540; Tilden v. New York, 56 Barb. 
340; In re Lewis, 51 Barb. 82, 35 
HowPr 162; Matter of Fulton St., 
29 HowPr 429. 

Oh.—Baldwin v. Springfield, 10 Oh 
NPNS 65. 

Tenn.—EHEdgington y. Memphis, 152 
Tenn. 152, 274 SW 548; Arnold v. 
Knoxville, 115 Tenn. 195, 90 SW 469, 
3 LRANS 837, 5 AnnCas 881. 

Tex.—Adams y. Fisher, 75 Tex. 657, 
6 SW 772, a8, 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SE 449. 


Topeka, 


While, as elsewhere shown, there is some 
authority directly to the contrary,** repaving, re- 
grading, or otherwise reimproving a street, irre- 
spective of the question whether the original paving, 
grading, or other improvement was paid for by spe- 
cial assessments, has been generally regarded as a 
local improvement for which a special assessment 
may be authorized,’® and not a mere repair,”° the 
cost of which as elsewhere shown must ordinarily 
be paid by general taxation and not by local assess- 
However, in accordance with well settled 
general principles elsewhere considered,?? 
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Streets—(1) In 


terms.?° 


special | the courts.*7 


municipality for 


construction of 


Wis.—Hoefer v. Milwaukee, 155 
Wis. 838, 1483 NW 10388; Carsten v. 
Fond du Lac, 137 Wis. 465, 119 NW 
117; Adams v. Beloit, 105 Wis. 363, 
81 NW 869, 47 LRA 441; Blount vy. 
Janesville. 31 Wis. 648. 

Can.—Re Medland, 31 Ont. 243. 

{a] Reason for rule.—‘The orig- 
inal improvement enhances the value 
of lots adjacent to the street, by 
making them accessible to the public 
and attracting trade and population. 
This enhanced value can be preserved 
in no other way than by the recon- 
struction of the street when too 
much worn to be longer repaired. 
The right to impose this kind of local 
taxation depends upon the enjoyment 
by the persons taxed of special bene- 
fits arising therefrom, and for the 
purposes of this case there-can be no 
substantial difference between the 
pavement or repavement of the street 
under consideration.” Citizens’ Assoc, 
v. Bridgeport, 84 Conn. 3838, 390, 80 
A 203 

20. Jersey City v. Public Serv. R. 
Co., 101 N.. J. L.-341, 129 A 482; and 
cases supra note 19. 

[a] Terms compared.—(1) ‘‘Re- 
construction” means to rebuild or 
ecorstruct again the thing which, as 
an entity, has been lost or destroyed. 
Fuchs v. Cedar Rapids, 158 Iowa 392, 
139 NW 908, 44 LRANS 590. (2) 
“Repairing” of a street means resto- 
ration of the paved surface, Peo. v. 
Buffalo, 77 Misc. 532, 187 NYS 464, 
(3) The repair of sidewalks, as dis- 
tinguished from a_ reconstruction 
thereof, involves either a change of 
materials, regrading, or a change of 
surface lines. Konowalski v. Buffalo, 
131 App. Div. 465, 115 NYS 467. (4) 
“Repaving’’ means paving again, tak- 
ing up the old pavement and replac- 


ing it with new. Peo. v. Buffalo, 
supra, 

21. See infra § 2858. 

22. See supra § 2811. 

23. Bradley v. McAtee, 7 Bush 
(Ky.) 667, 3 AmR $309; Hurley v. 
Trenton, 66 N. J. L. 538, 49 A. 518 
[aff 67°N. J. L. 350, 54 A’ 1109]; 

[a] A charter authorizing the re- 


pair of streets does not confer the 
right to repave and impose _ local 
assessments to pay therefor, Hurley 
v. Trenton, 66 N. J. L. 538, 49 A 518 
[aff 67 N. J. L. 350, 51 A 1109]. 

24. Ga.—Georgia R., ete., Co. v. 
Decatur, 29 Ga. A. 653, 116 SEH 645 


[eit Cyc]. 

Ind.—Lux, etc., Stone Co. v. Don- 
aldson, 162 Ind. 481, 68 NE 1014; 
Yeakel v. Lafayette, 48 Ind. 116. 

Minn.—State v. Ramsey County 


Dist, Ct., 80 Minn, 293, 83 NW 183, 


Mo.—Barber Asphalt Pav. Co, v. 
Hezel, 155 Mo. 391, 56 SW 449, 48 
LRA 285; Morley v. Carpenter, 22 
Mo. A, 640 


N. J.—Jelliff v. Newark, 49°N. J. L. 
239, 12 A 770. 

Tenn.—Edgington v. Memphis, 152 
Tenn. 152, 153, 274 SW 548 [quot Cyc 
text 10-12]. 

Wis.—Blount v. Janesville, 31 Wis. 
648. 


What constitutes reimprovement.?® 
removal of the asphalt surface of a street and the 
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express authorization it has usually been held that 
a municipality acting under general power to im- 
prove its streets by assessment may, unless re- 
strained by provisions of its charter or by general 
legislation, order the reimprovement of a street by 
repaving, regrading, 
power conferred by statute to reimprove streets 
must be exercised in strict accordance with its 
Except in cases of gross abuse?® the exer- 
cise by a municipality of its delegated power in 
making reimprovements and assessing the cost to 
abutting property owners will not be reviewed by 


or otherwise.24 Nevertheless, 


The entire 


a new surface upon the original 


[a] Power to improve a continu- 
ing one.—It is said that the power 
conferred on a municipality to im- 
prove streets is not exhausted by one 
improvement; that it is a continuing 
power and whenever its exercise 
again becomes necessary by reason 
of the destruction or inutility of the 
original improvement, it may be 
again exerted. State v. Ramsey 
County Dist. Ct., 80 Minn. 293, 83 
NW 183; Morley v. Carpenter, 22 Mo. 
A. 640. 

25. Gassner v. McCarthy, 160 Cal. 
82, 116 P 73; In re Phillips, 60 N. Y. 
16. 

[a] Thus power to levy a special 
assessment to repave streets granted 
to the city and county of San Fran- 
cisco by the charter, empowering the 
board of supervisors to change the 
grade of streets and to regrade and 
repave them so as to conform to such 
change, is an incident to the change 
of grade, and must be limited to the 
length of the changed grade. Gass- 
ner v. McCarthy, 160 Cal. 82, 116 P 


73. 

[b] Change of materials.—A 
street. was ordered repaved with 
Acme asphalt and with concrete curb- 
ing. The original pavement had been 
Trinidad asphalt and limestone curb- 
ing. This order was not on the peti- 
tion of abutting property owners. It 
appeared that the original curbing, 
which was of limestone, had almost 
entirely been replaced with concrete. 
It was held that this was not such a 
change in materials as to avoid the 
assessment, under L. (1903) p 65 § 138 
(St. Annot. [1906] § 5747—13), pro- 
viding that, where a street is re- 
paved with a different material from 
the last used, without being vetitioned 
for by a majority of the owners, etc., 
an assessment is void, because 
asphalt was the same, regardless of 
name, and as the stone curbing had 
been replaced by concrete, the stat- 
ute had no operation there. Cushing 
v. Fleming, 151 Mo. A, 471, 132 SW 
52 


26. Hawes v. Chicago, 158 Ill. 653, 
42 NE 373, 30 LRA 225; Edgington 
v. Memphis, 152 Tenn. 152, 153, 274 
SW 548 [quot Cyc]. 

[a] Thus an ordinance compelling 
tnd substitution of a cement side- 
walk in the place of a plank walk in 
front of a vacant twenty-acre lot, 
which had been laid less than six 
months before, in conformity with an 
ordinance, and which was in good 
condition, and in all respects safe, 
convenient, and sufficient for public 
use, is unreasonable, unjust, and op- 
pressive, and therefore void and un- 
enforceable. Hawes v. Chicago, 158 
Tll. 658, 42 NE 373, 30 LRA’ 225. 

27. Field v. Barber Asphalt Pav. 
Co., 194 U. S, 618, 24 SCt 784, 48 L. 
ed. 1142; Hyman v. Chicago, 188 Ill. 
452, 59 NH 10; Edgington v. Memphis, 
152 Tenn, 152, 153, 274 SW 548 [quot 
Cyc]. 

28. Under statutes or charters im-. 
posing liability on municipalities see 
infra §§ 2854, 2855. 
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base is a reconstruction.2® The relaying of an entire 
_pavement,*° or a large part thereof,*! is not repair 
work but constitutes a repaving. So the macadamiz- 
ing of a street formerly improved under municipal 
direction by graveling has also been held to con- 
stitute a repavement.®? And where the macadamiz- 
ing on a stone foundation permitted to remain intact 
was completely removed and relaid, it was recon- 
structed and not merely repaired.** The fact that 
the old materials were used as far as possible does 
not affect. this prineiple.** 
Repaving as part of sewer construction. Where 
a street has been paved at the expense of abutting 
property owners, and a perfectly good pavement 
has been torn up in the construction of a sewer, 
the relaying of the paving is a part of the expense 
of constructing the sewer which under express statu- 
tory provision is made chargeable to the general 
funds of the city and cannot be charged to the abut- 
ting property owners.*® 
[§ 2851] (2) Pennsylvania Doctrine—(a) Origi- 
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that prevails in most jurisdictions,*” it is the well 
settled rule that, where a street has been once 
paved, any subsequent repaving can be done only at 
the expense of the general public’and the right to 
levy special assessments for this class of work can- 
not be conferred by the legislature and does not 
exist,*8 unless the unanimous consent of the prop- 
erty owners is given.*® In applying the rule it has 
been held that it is of no consequence that the » 
original paving was done at the cost of the general 
public and not at that of the abutting property 
owners.*° 

Intent in making original improvement. The first 
improvement in the sense which exempts abutting 
property owners from liability from any subsequent 
improvement is one that is put down originally or 
adopted or acquiesced in subsequently by the munici- 
pal authority for the purpose and with the intent 
of changing an ordinary road into a street.4t In all 
cases the controlling consideration is the munici- 
pal intention to convert a highway from a road into 


nal Paving by Municipality**—aa. In General. 
Pennsylvania, in direct contradiction to the doctrine 


29. Fuchs v. Cedar Rapids, 158 
Iowa 392, 139 NW 903, 44 LRANS 
590. 

30. Robertson v. Omaha, 55 Nebr. 
718,.76 NW 442, 44 LRA 534. 

[a] Thus, where a street is paved 
with wooden blocks laid on a concrete 
base, and such blocks have become 
worthless and are entirely removed 
in pursuance of a contract entered 
into with the city, and replaced with 
vitrified brick laid qn the old base, 
such new improvement is not an 
“ordinary repair’? within the meaning 
of the statute, but is a repavement of 
the street, and to pay the costs there- 
of a special assessment may be made 
against the abutting real _ estate. 
Robertson v. Omaha, 55 Nebr. 718, 76 
NW 442, 44 LRA 534. 

21. Barber Asphalt Pav. Co. v. 
Muchenberger, 105 Mo. A. 47, 78 SW 
280; Peo. v. Buffalo, 52. App. Div. 
157, 65 NYS 163 [aff 166 N. Y. 604 
mem, 59 NE 1128 mem]. 

{a] Mixed question of law and 
fact is presented in distinguishing 


between “repavement” and “re- 
pairs.” O’Meara v. Green, 25 Mo, A. 
198. 

32. Baldwin v. Springfield, 10 Oh 
NPNS. 65. 

33. Jones v. Plummer, 137 Mo, A. 


337, 118 SW 109. 

34. Peo. v. Buffalo, 52 App. Div, 
157). 65:3 NYS. 163 [aff .166..N. Y.. 604 
mem, 59 NE 1128 mem]. See South 
Park Comrs. v. Wood, 270 Ill. 263, 110 
NE 349 (as sustaining this view). 

{a] Thus, where the asphalt sur- 
facing of a street in defendant city 
was worn out to the extent of about 
one half, and the city ordered it to be 
repaired, but the specifications for 
the new work authorized the use of 
the old concrete base, on which the 
asphalt surfacing was placed, if it 
could be used, and much of it was 
used, a special assessment on the ad- 
joining property owners, to pay 
therefor, was proper, as it was a re- 
paving, and not a repair. Peo. v. 
Buffalo, 52 App. Div. 157, 65 NYS 
163 [aff 166 N. Y. 604 mem, 59 NE 
1128 mem]. 

35. Burlington vy. Palmer, 67 Iowa 
681, 25 NW 877. 

36. Reconstruction or repair of 
sewers see infra § 2865. 


37. See supra § 2850. 
38. Philadelphia v. Pemberton, 208 
Pa. 214, 57 A 516; Philadelphia v. 


Gowen, 202 Pa. 453, 52 A 3; Leake v. 
Philadelphia, 171 Pa. 125, 32 A 1110; 
Philadelphia vy. Ehret, 153 Pa, 1, 25 
A 888; Boyer v. Reading, 151 Pa. 185, 
24 A 1075; Harris v. Siegelbaum, 151 


For later cases, developments and changes in the law see cumylative Annotations, same title, 


In 


Pa. 172, 24 A 1070, 20 LRA 834; Wil- 
liamsport v. Beck, 128 Pa. 147, 18 A 
329; -Wistar v. Philadelphia, 80 Pa. 
505, 21 AmR 112; In re Pittsburgh, 79 
Pa. Super. 401; Pottsville v. Jones, 63 
Pa. Super. 180; York City v. Stauffer, 
53° Pa. Super. 581; Philadelphia v. 
Hafer, 38 Pa. Super. 382; Philadelphia 
v. Meighan, 27 Pa. Super. 160; 
Philadelphia v. Goldbeck, 6 Pa. Dist. 
eae Greensburg v. Laird, 8 Pa. Co. 
608. 

{a] he theory on which this rule 
is based is that repaving is a public 
duty for the general benefit and that 
it confers no special benefits on 
owners of adjacent property. Wil- 
liamsport v. Beck, 128 Pa. 147, 18 A 
329. To same effect Philadelphia v. 
Meighan, 27 Pa. Super. 160. 

{b] Combining in one ordinance 
provisions for original paving and 
repaving — effect.— While property 
owners can only be assessed for the 
eost of original improvement of 
streets, it is not improper to combine 
in one ordinance as one improvement 
provisions for the repaving of a 
street and the original paving of that 
portion of its width which is being 
improved for the first time. If, in 
the assessment, of damages there- 
under, the whole cost of repaving is 
charged to the municipality, and 


property owners are assessed only for, 


the cost of that part of the improve- 
ment which is done for the first time, 
it matters not whether the improve- 
ment is called a paving or repaving, 
and the assessment is valid. In re 
Pittsburgh, 79 Pa. Super. 401, 

39.. York City v. Stauffer, 53 Pa. 
Super. 581. 

40. Boyer v. Reading, 151 Pa. 185, 
24 A 1075; Harrisburg v. Segelbaum, 
151 Pa. 172, 24 A 1070, 20 LRA 834; 
Williamsport v. Beck, 128 Pa. 147, 
18 A 329; York City v: Stauffer, 53 
Pa. Super. 581. 

41, Philadelphia v. Burk, 288 Pa. 
388, 135 A 635; Harrisburg v, Funk, 
200 Pa, 348, 49 A 992; Philadelphia v. 
Eddleman, 169 Pa. 452, 32 A 639; 
Chester v. Felton, 72 Pa. Super. 209; 
Chester v. Larkin, 72 Pa, Super. 204; 
Philadelphia v. Kirchner, 68 Pa. 
Super. 562; Easton City v. Hughes, 
66 Pa. Super. 589; Philadelphia v. 
Edmonds, 64 Pa. Super. 469; Potts- 
ville v. Jones, 63 Pa. Super. 180; Phil- 
adelphia v. Edmonds, 59 Pa, Super. 
318; Philadelphia v. Hafer, 38 Pa, 
Super,. 382, 

42. Harrisburg v. Funk, 200 Pa, 
348, 49 A 992; Easton City v. Hughes, 
66 Pa. Super. 589. 

43. Philadelphia v. Burk, 288 Pa. 


a street,?2 and this is a question which depends 
on the facts of each particular case.*% 


The intent 


383, 135 A 635; Harrisburg v. Funk, 
200 Pa. 348, 49 A 992; and cases 
passim this section. 

[a] Illustrations.—(1) The laying 
of gas pipes dlong a highway, and the 
grading, curbing, and paving of side- 
walks, is not, in itself, sufficient evi- 
dence of municipal adoption to pre- 
vent a Subsequent paving at the ex- 
pense of the abutting property. Dick 
v. Philadelphia, 197 Pa. 467, 47 A 
750; Philadelphia v. Scholl, 68 Pa. 
Super. 404. See Philadelphia y. Burk, 
288 Pa. 388, 135 A 635 (the fact that 
repairs were made to ‘the old high- 
way, curbing directed, street railways 
operated, or the furnishing thereon 
of facilities such as gas, water, or 
light, does not sufficiently indicate 
adoption by the municipality so as 
to make the surfacing then in exist- 
ence come within the legal meaning 
of an original paving). (2) If. how- 
ever, a city recognizes or adopts a 
turnpike road as a street sufficiently 
well paved for all the requirements 
of the present or near future, then it 
becomes a street as a result of such 
action, and the future growth of the 
city and necessity of a different pave- 
ment will not change its character or 
Subject the abutting owners’ to 
charge for new paving. Philadelphia 
v, Gowen, 202 Pa. 453, 52 A 3: (3) 
And it has been held that, where a 
street is vacated and a street is laid 
out on the same lines, the original 
location and payment of damages do 
not prevent the assessment of dam- 
ages to, or benefits against, the pres- 
ent owners of such land for* the 
relocated street although persons oc- 
casionally traveled over it. ‘In re 
Chestnut St., 3 Pa. Dist. 497, 15 Pa. 
Co, 115. (4) So, where a municipal- 
ity in paving a street at the cost of 
abutting property owners left several 
feet in the center of the street for 
ornamental purposes, a subsequent 
change of plan under which the 
vacant Space was paved is an orig- 
inal improvement for the cost of 
which the owners of the abutting 
property are liable. Alcorn v. Phila- 
delphia, 112 Pa. 494, 4 A 185. (5) Ana 
where a street was paved in accord- 
ance with a petition signed by abut- 
ting owners, and under authority con- 
ferred in the borough council, and an 
assessment levied in proportion to 
their respective frontage, there is 
sufficient evidence that it was the in- 
tention of the municipal authorities 
to convert the road into a paved, im- 
proved borough street, and that such 
Improvement constituted an original 
paving. Where such borough is 


page and note number, 
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to convert a highway from a road into a street will 
not be presumed,** but must be shown by the prop- 
erty owner claiming exemption from liability as 
for repaving.** 

-Mere user or maintenance. Mere user of a public 
highway by the municipality,#® or a mere mainte- 
nance of a highway and repairs and repaving for 
the purpose of such maintenance,*? although the 
repairs may be extensive and of a reasonably per- 
manent character,*® are not sufficient as a municipal 
recognition of a road as a paved street, because this 
is a duty incumbent upon the municipal authorities 
under any circumstances, and its discharge is en- 
tirely consistent with the absence of purpose or in- 
tent to change an ordinary road into a city street.*® 

[§ 2852] bb. Character of Original Paving. The 
character of the original paving it has been said 
is not material. It may consist of macadam>° or 
it may consist of anything else which will produce 
a hard, firm, smooth surface for travel.°t This it 
is said is a matter of evidence only.°? However, 
it has been held that prima facie a road in a large 
city surfaced with macadam is not to be considered 
as coming within the legal meaning of a first pave- 
ment so as to relieve the abutting owner from the 
liability of building a highway adapted to the needs 
of the community when the work is undertaken.®® 

[§ 2853] (b) Original Paving by Railroad Com- 
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pany.°* A voluntary paving by a railway company 
is not such original paving as imposes upon the com- 
pany the burden of thereafter repairing and repav- 
ing so as to relieve abutters of an assessment.®° 
And a city ordinance requiring a street railroad 
company to repave streets when neecssary does not 
require the company to do the original paving,®* 
and the property owner is not relieved thereby from 
liability for the original paving,®’ the only effect 
of the ordinance being to give immunity to the city 
from the cost of repaving for which: it and the 
property owners would ordinarily be required to 
pay.°® But where the legislature has imposed upon 
a street railway company the obligation of paying 
for the original paving of a street, an abutting 
landowner can set up such legislative action as a 
defense to a suit brought by the city against him- 
self to recover the cost of the original paving.®®. 

[§ 2854] (3) Under Statutes or Charters Impos- 
ing Cost on Municipality®°—(a) In Kentucky. Un- 
der the express provisions of the Kentucky statutes 
the expense of original construction of streets must 
be paid for by special assessments against abutting 
property owners,*! but the expense of reconstruc- 
tion is to be borne by the city.®? 

What is an original construction. <A street is not 
originally constructed, within the meaning of the 
statute, until its construction is prescribed by the 


afterward annexed to an adjoining 
city, the city cannot assess the abut- 
ting property Owners for new paving 
under the front-foot rule. Chester vi 
Felton, 72 Pa. Super. 209; Chester v. 

arkin, 72 Pa. Super. 204. 

‘44, Philadelphia v. Burk, 288 Pa. 
388, 135 A 635. 

45. Philadelphia v. Burk, supra. 

46. Philadelphia v. Burk, supra; 
Dick v. Philadelphia, 197 Pa. 467, 47 
A 750; Philadelphia v. Eddleman, 169 
Pa. 452, 32 A 639; Philadelphia v. 
Kerchner, 62 Pa. Super. 562; Philadel- 
phia v. Hafer, 38 Pa. Super. 382. 

47. Harrisburg v. Funk, 200 Pa. 
348, 49 A 992; Philadelphia vy. Eddle- 
man, 169 Pa. 452, 32 A 639; Philadel- 
phia, v.*Hill, 166 Pa. 211, 30 A 1134; 
Philadelphia v. Dibeler, 147 Pa. 261, 
23 A 567; Chester v, Larkin, 72 Pa. 
Super. 204; Philadelphia v. Edmonds, 
64 Pa. Super. 469; Pottsville v. Jones, 
63 Pa. Super. 180; Philadelphia v. 
Kerchner, 62 Pa. Super. 562; Phila- 
delphia v. Hafer, 38 Pa. Super. 382; 
In re East St., 34 PittsbLegJNS (Pa.) 
371, See In re Lincoln Ave., 193 Pa. 
435, 44 A 498 (where a turnpike com- 
pany constructs a plank road on an 
unimproved city street, and the gov- 
ernor authorizes the company to col- 
lect tolls, on the report of commis- 
sioners that the road was constructed 
in a competent and workmanlike 
manner, and for many years the city 
takes no action as to the street, ex- 
cept to free it from tolls, and to re- 
grade it, thereby destroying the 
planking, the plank road is not such 
an original paving as to relieve abut- 
ting owners from payment for a 
pavement of vitrified brick); Easton 
City v. Hughes, 66 Pa. Super. 589 
(while due effect must be given to 
the character of. the work done in de- 
termining municipal intention, when 
that work is macadamizing, without 
other ample evidence, it will not be 
sufficient to show municipal inten- 
tion. There must be additional evi- 
dence of this fact). 3 ( : 

“Acts of the municipality which 
recognize the highway as a highway 
and provide for the safety, conven- 
jence, comfort and security of the 
citizens living along or using it, are 
not acts which recognize or show an 
intention of adopting a system of con- 
struction as being equivalent to a 
permanent improvement ‘such as 
would relieve an abutting property 


\ 


owner from liability for municipal 
improvements. ... All of these acts 
are such as could, by municipal au- 
thority, be done on and along an 
ordinary dirt road.’ Pottsville v. 
Jones, 63 Pa. Super. 180, 187. 

48. Philadelphia vy. Hill, 166 Pa. 
211, 30 A 1134; Philadelphia v, Dibe- 
ler, 147 Pa. 261, 28 A 567. 

49. Harrisburg v. Funk, 200 Pa. 
348, 49 A 992, 

50. Leake v. Philadelphia, 171 Pa. 
125, 32 A 1110; Philadelphia v. Eddle- 
man, 169 Pa. 452, 32 A 639; Phila- 
delphia v. Ehret, 153 Pa. 1, 25 A 888; 
Harrisburg v. Segelbaum, 151 Pa. 172, 
24 A 1070, 20 LRA 834; Greensburg v. 
Laird, 138 Pa. 5338, 21 A 96 [dism app 
8 Pa. Co. 608]; Pottsville v. Jones, 63 
Pa. Super. 180; Philadelphia v. Bo- 
gan, 59 Pa. Super. 324. 

“Although macadamizing is prima 
facie not a paving for a city street, 
yet it may be a paving if put down 
by the city in the first instance or 
adopted subsequently as a pavement 
for the purpose of turning a road into 
a street.” Leake v. Philadelphia, 171 
Pa, 1125, 431, 32 5A) 10102 

[a] Rule applied.—Where a strip 
in the middle of a street has been 
macadamized under the authority of 
a city ordinance and paid for by the 
owners of the premises at the time, 
a subsequent owner cannot be com- 
pelled to pay the cost of a vulcanite 
pavement laid under an ordinance of 
councils upon the same strip. Phila- 
delphia v. Ehret, 153 Pa, 1, 25 A 888; 


Pottsville v. Jones, 68 Pa. Super. 
180. 
51. Philadelphia v, Eddleman, 169 


Pa, 452, 32 A 639. 

“The city has the exclusive right 
to determine, in the public interest 
when, how and with what material 
such conversion into a street shall 
take place.” Philadelphia y. Kd- 
monds, 64 Pa. Super. 469, 471. 

52. Philadelphia v. Eddleman, 169. 
Pa. 452, 32. A 639. 

53. Philadelphia v. Burk, 288 Pa. 
383, 185 A 635; Leake v. Philadelphia, 
171 Pa. 125, 32 A 1110; Philadelphia 
v, Eddleman, 169 Pa. 452, 32 A 639. 

54, Occupation of street by rail- 
way as affecting liability see supra 


2849. 
; 55. Leake vy, Philadelphia, 150 Pa. 
643, 24 A 351. Compare In re East 
St., 34 PittsbLegJNS (Pa.) 371 


(where, after a street was paved, but 


before assessment was made, a street 
railway company was allowed to 
occupy the street, and -it tore up the 
paving in the center of the street and 
repaved the portion between its 
tracks and one foot on each side 
thereof, the abutting owners could 
not be assessed with the cost of pav- 
ing that portion of the street which 
was repaved by the street railway 
company). ; 

56. Philadelphia vy. Clark, 269 Pa, 
513, 112,-A (5462... > ‘ 

57. Philadelphia v. Clark, supra. 

58. Philadelphia v. Clark,. supra 

59. Philadelphia v. Bowman, 166 
Pa. 393, 31 A 142. : 

60. On reconstruction or repair of 
eet fameace curbs, or gutters see infra 

61. Southern. Bitulithic Co. - v. 
Sweeney, 195 Ky. 577, 242 SW 846; 
McCoy v. Carran, 179 Ky. 590, 201 SW 
463; Carran v. Ludlow, 174 Ky. 529, 
192 SW 526; Kimbley v. Hickman, 163 
Ky. 713, 174 SW 484; Louisville v. 
Stoll, 159 Ky. 138, 166 SW 811; Heim 
v. Figg, 89 SW 301, 28 KyL 396; 
Adams v. Ashland, 80 SW 1105, 26 
KyL 184; Wymond v. Barber Asphalt 
Pav. Co:, 77 SW 203, 25 Kyl 1135; 
Catlettsburg v. Self, 115 Ky. 669, 74 
SW 1064, 25 KyL 161; Barfield v. 
Gleason, 111 Ky. 491, 68 SW 964, 23 
KyL 128; Mackin v. Wilson, 45 SW 
663, 20 KyL 218; McHenry v. Selvage, 
nas Ky. 232, 35 SW 645, 18 KyL 

{a] Basis of rule.—“This view of 
the law seems to have been founded 
upon the idea that, as the abutting 
property is most benefited by a radi- 
cal and permanent improvement, it 
should bear the cost of it; but, where 
it has once done that, reconstructions 
in their nature resembling repairs 
should be borne by the entire munici- 
pality. Until the abutting property 
has once been compelled to bear this 
burden, it has not constructed orig- 
inally the street, which, in justice to 
all other property within the city, 
and upon an equal basis under the 
statute, it should do.” Catlettsburg 
v. Self, 115 Ky. 669, 677, 74 SW 1064, 
25 KyL 161. 

62. Louisville v. .Tyler, 111 Ky. 
588, 64 SW 415, 65 SW 125, 23 KyL 
827, 1609; Louisville, etc., R. Co. v. 
Nehan, 64 SW 457, 23 KyL 889; 
Gleason v. Barnett, 115 Ky, 890, 61 
SW 20, 22 KyL 1660. 
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city authorities.°? Hence the fact that the owner 
of property has improved the street in front of his 
property does not prevent the city from ordering 
a different construction and charging him with the 
cost thereof.6¢ While it was originally held other- 
wise®® the decisions so holding have been expressly 
overruled and it is now the well settled doctrine that 
a street is not originally constructed, within the 
meaning of the provision imposing the cost of 
original construction upon abutting owners, until 
it has been constructed at their expense.°* An origi- 
nal construction within the rule may consist of the 
construction of a street so as to make it twice as 
wide as it was when originally constructed ;°" the 
regrading and paving of a turnpike road which had 
become a public way by extension of the city 
limits ;°8 the rebuilding or resurfacing of a street 
originally improved by a city by general taxation,°® 
although the resurfacing of a street is a mere re- 
pair as to property owners who had borne the cost 
of the original improvement.’° But it has been held 
that a donation of property for highway purposes 
by an abutting property owner’s predecessor 1n 
title was in no sense the equivalent of the assess- 
ment of the cost of construction upon the abutting 
property so as to make the subsequent improvement 
of the highway reconstruction instead of original 
construction.7: And the spreading of cinders and 
ashes on a graded street is not an original con- 
struction.7? ; / 
~ [§ 2855] (b) In Other Jurisdictions. In Cali- 
fornia it has been held that, where, by express statu- 
tory provision, a street which has been accepted 
under that statute must thereafter be kept in repair 
and improved by the municipality, the expense to be 
paid out of a fund to be appropriated by the council 
for that purpose, the city council after accepting 
a street has no authority to assess the cost of im- 
proving the street by constructing therein a new 
kind of pavement, curb, or gutter on property own- 
ers, any more than it has authority to assess the 
property for the repair of the street.’* And the 
condition of the street at the time the resolution 


. Sparks v. Barber Asphalt Pav. 
Gor 129° Ky. 769, 112 SW 830, 130 
AmSR 492, 22 LRANS 877; Guilfoyle 


v. Maysville, 129 Ky. 532, 112 SW [a] 
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improved once at the expense of the 
abutting property owner.” 
Jefferson County Constr. Co., supra. 
Reason for rule.—‘‘Were the | 490 


[§§ 2854-2856 


of intention to improve is adopted is of course im- 
material to the jurisdiction of the council to order 
the improvement.’* 

In Michigan it has been held that, under a city 
charter providing that the cost of paving shall be 
charged against abutting owners and the cost of all 
repaving shall be paid out of the repairing fund, 
where a street which has been paved is paved again, 
including a portion of the street between the origi- 
nal pavement and the sidewalk, no part of the pave- 
ment can be assessed upon the owners of the ad- 
joining property.7> And a change of the roadbed 
from one place within the limits of the street to 


‘another, even though the new roadbed is much wider 


than the old one, will not authorize the cost of the 
pavement to be assessed against the adjoining own- 
ers."° On the other hand it was held that, where 
a highway, although improved from the proceeds 
of a county bond issue before being taken into the 
city, has never been improved by special assessment, 
it was within the provision of the charter for the 
paving of streets by assessment of benefits and not 
within the provision as to repaving at the city’s 
expense, the view being taken that the street is 
not originally constructed until it is improved at 
the cost of adjoining property owners.”7 

In New York it has been held that the replacing 
of flagging, curbs, and gutter stones made neces- 
sary by a change lawfully made in the grade of the 
street is not a repaving of a street within a statute 
imposing the cost of repaving on the city.78 

Under Ohio statutes, where the expense of pay- 
ing streets in conformity to grades established by 
a municipality has been assessed on abutting lot 
owners, they cannot thereafter be assessed for fur- 
ther improvements of the street made necessary by 
a change of grade unless such change is petitioned 
for and consented to by a majority of the lot 
owners.”® 

[§ 2856] d. Reconstruction or Repair of Side- 
walks, Curbs, and Gutters. A municipality may be 
authorized and empowered to levy special assess- 
ments for the cost of reconstructing sidewalks®° or 


nent improvement can be made). 
Marret v. 73. Barber Asphalt Pav. (Co v. 
Abrahamson, 38 Cal. A. 109, 175 P 


666. 

64. See cases supra note 63. 

“It is essential that the streets of 
the city must be uniform. To have 
uniformity, they must be regulated 
by the city authorities. There could 
be no uniformity if each property 
owner might improve the street in 
front of him, and thus forestall ac- 
tion by the city authorities, directing 
how the street shall be constructed. 
Sparks v. Barber Asphalt Pav. Co., 
129 Ky. 769, 774, 112 SW 830, 130 
AmSR 492, 22 LRANS 877. 

65. Louisville v. Tyler, 111 Ky. 
588, 64 SW 415, 65 SW 125, 23 Kyl 
827, 1609; Louisville, ete RK. Cov iv. 
Nehan, 64 SW 457, 23 KyL 889. 

66. Ludlow v. Ludlow, 252 Fed. 
559, 165 CCA 9 (construing Kentucky 
law); McCoy v. Carran, 179 Ky. 590, 
201 SW 463; Kimbley v. Hickman, 
163 Ky. 718, 174 SW 484; Marret v. 
Jefferson County Constr. Co., 161 Ky. 
$45, 849, 171 SW 396; Louisville v. 
Stoll, 159 Ky. 138, 166 SW 811 (ex- 
pressly overruling decisions supra 
note 65); Sparks v. Barber Asphalt 
Pav. Co., 129 Ky. 769,'112 SW. 8380, 
130 AmSR 492, 22 LRANS 877; Lind- 
sey v. Brawner, 97 SW 1, 29 KyL 
1236. 

“A street, without regard to its 
previous condition, may be originally 


rule otherwise certain streets in the 
city or certain parts of a street, 
might be constructed at the cost of 
the abutting property owners, while 
other parts were constructed at the 
cost of the city, and the owners of 
the abutting property thereon thus 
escape all liability for the improve- 
ment.” Louisville v. Stoll, 159 Ky. 
138, 139, 166 SW 811. 


67. Carran v. Ludlow, 174 Ky. 529, 
192 SW 526. 
68. Heim v. Figg, 89 SW 301, 28 


KyL 396; Wymond v. Barber Asphalt 
Pav, Co., 77 SW 203,.25 KyL 1136; 
Mackin v. Wilson, 45 SW 668, 20 Kyl 
218; McHenry v. Selvage, 99 Ky. 232, 
35 SW 645, 18 KyL 473. 

69. Southern Bitulithic Co. v. 
Sweeney, 195 Ky. 577, 242 SW 846; 
Kimbley v. Hickman, 163 Ky. 713, 
174 SW 484; Louisville v, Stoll, 159 
Ky. 1388, 166 SW 811; Catlettsburg 
v, Self, 115 Ky. 669, 74 SW 1064, 25 
Kyl 161. 

70. Covington v. Bullock, 126 Ky. 
236, 103 SW 276, 31 KyL 688. 


71. McCoy v. Carran, 179 Ky. 590, 
201 SW 463. 
72. Adams y. Ashland, 80 SW 


1105, 26 Kyl 184 (it is only tem- 
porary in its nature and only in- 
tended to serve the passing needs of 
the city until such time as a perma- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


ee 


74. Barber Asphalt Pay. 
Bier cig es supra, 

S. Wreford v. Detroit, 1 i 
348, 93 NW 876, Satie 

76. Dickinson = vy, 111 
ee a 69 NW 728. 

- Cheney v. Detroit, 224 Mic 
294, 194 NW 971, 972 (adopting on. 
tucky rule elsewhere considered see 
Sg s idiots 

\. n re Roberts, 25 Hu 
89 N. Y. 618]. eg th fen 

79. Cincinnati v.. Gordon, 8 Oh 
Dec.” (Reprint) 317, 7 CineLBul 79: 
Cincinnati _v. Montfort, 5 Oh. Dec. 
(Reprint) 587, 6 AmLRec 763. c 

80. Chicago v. Wilson, 195 Til. 19 
62 NE 843, 57 LRA 127; Keith v. Wil. 
son, 145 Ind, 149, 44 NE 13; Gocke Vv. 
Staebler, 141 Ky. 66, 132 SW 167: 
Levi v. Coyne, 57 SW 790, 22 Kyl) 
493; Sayles yv. Pittsfield Public 
Works, 222 Mass. 93, 109 NE 823. F 

[a] The reason is that such con- 
struction may be a special and pecu- 
liar benefit to an abutter notwith- 
standing an earlier special assess- 
ment for the construction which has 
become outworn, and, whatever the 
obligation of the municipality to the 
traveling public, it owes no duty to 
the abutter, growing out of the orig- 
inal assessment, to reconstruct the 
Sidewalk at its own expense. Sayles 


Co." -v; 


Detroit, 


SE Se PO 
page and note number, 


- -§§ 2856-2857], 


curbs,®! although an assessment had been levied for 
the original construction thereof ;8? and the property 
owners must bear the burden whenever such recon- 
struction becomes necessary.8? And it has been held 
that, where a statute authorizes a city to construct 
a sidewalk including curbing at the cost of abutting 
property owners, the city has power to reconstruct 
either and may reconstruct curbing and assess abut- 
ting property owners therefor, although the sidewalk 
is not reconstructed.’ Nevertheless, if a sidewalk or 
eurb is in good repair, a municipality has no power 
to tear it up and reconstruct it at the expense of the 
abutting property owners,®®° as the exercise of such 
a power would be in derogation of the right of 
private property as laying a special tax on a small 
elass.®6 

Statutes imposing liability on city.87 Where by 
express statutory provision a street which has been 
accepted must thereafter be improved®® or kept in 
repair®® by the municipality, a municipality after 
accepting a street cannot assess against abutting 
property owners the cost of constructing new curbs 
or gutters; and this is so, although the contractor 
is required to utilize serviceable old curb and gut- 
ter stones.°° However, it has been held that the 
replacing of curbs and gutter stones rendered nec- 
essary by a change lawfully made in the grade of 
the street is not a repaving, within a statute im- 
posing the cost of repaving on the city.™ 

Repairs. A sidewalk improvement consisting of 
cutting the edge of the flagging and replacing some 
of the stones to permit the growth of trees, and a 
few slight changes in the grade, is a ‘‘repair’’ not 
subject to an assessment for benefits.°? And a sub- 
stitution of new curb stones and gutters for old 
ones is a repair within a charter providing that the 
v. Pittsfield Public Works, 222 Mass. 


93, 109 NE 823. 
[b] Effect of using old material. 
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walks wore out, and their reconstruc- 
tion became necessary.” 
Tes 206 Ky. 432, 434, 267 SW 
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expense of street improvements except for repairs 
shall be assessed upon the property benefited 
thereby.°* 

[§ 2897] e. Alteration or Vacation of Streets.** 
In accordance with well settled general principles 
elsewhere considered, a municipality has no author- 
ity to levy special assessments for the expense of 
altering or vacating streets unless there is statu- 
tory authority for so doing.%* And even where there 
is such statutory authority, it is only for expenses 
that directly result from the alteration that an as- 
sessment can be levied.*7 

Widening a street is under ordinary circumstances 
of such a particular and immediate advantage to 
the locality as to constitute a local improvement 
for which a special assessment may be levied under 
proper statutory authority.°® And the fact that 
the widening of a street improves it for general 
travel does not make it any the less a particular 
advantage to the immediate locality and therefore 
a local improvement.°? , 

Straightening a street is a local improvement 
authorizing a special assessment under proper statu- 
tory authority.* 

Extension of a street is a local improvement for 
which an assessment against property benefited by 
the extension may be authorized.? 

Vacation of a street may constitute such a benefit 
to neighboring property as will amount to a local 
improvement for which an assessment may be au- 
thorized.* Assessments upon property actually 
benefited, being used for the extinguishment of 
easements, without which the street could not be 
effectually closed, are regarded as a payment of 
the costs and expenses of carrying out a public 
improvement.* 

98. Ga.—B. F. Avery & Sons, Inc. 
v. Atlanta, 163 Ga. 591, 136 SE 789. 


Ill.— Chicago v. Lord, 277 Ill. 397, 
115 NE 543; Peoria v. Peoria R. Co., 


Wyatt v. 


—wWhere, by statute, the cost of con- 
struction or reconstruction of side- 
walks is imposed on abutting prop- 
erty owners, the fact that old ma- 
terial taken up out of the street was 
used in reconstructing the sidewalk 
will not relieve the property owners 
from liability for the cost of recon- 
struction. Levi v. Coyne, 57 SW 790, 
791, 22 KyL 493 (“The mere fact that 
some of the old material was used 
does not deprive the work of its 
proper designation, ‘reconstruc- 
tion’ ’’). 

81. Wyatt v. Louisvile, 206 Ky. 
432, 267 SW 146; Gocke v. Staebler, 
141 Ky. 66, 132 SW 167; Ringer v. 
Paterson, 98 N. J. L. 455, 120 A 24; 


Ga City v. Marston, 24 Pa. Co. 
oO. 
[a] New material unnecessary.— 


A statute which authorizes an assess- 
ment for the recurbing of a sidewalk 
authorizes an assessment for merely 
resetting the curb and does not re- 
quire as a condition to the making 
of an assessment that new material 
should be substituted for the old 
curb stones. Ringer v. Paterson, 98 
N. J. L. 455, 120 A 24. 

82. Sayles v. Pittsfield Public 
Works, 222 Mass. 93, 109 NE 8238. 

83. Gocke y. Staebler, 141 Ky. 66, 
132 SW 167. 

84. Wyatt v. Louisville, 206 Ky. 
432, 267 SW 146 [overr Louisville v. 
Tyler, 111 Ky. 588, 64 SW 415, 65 
SW 125, 23 KyL 827, 1609]. 

“The power to reconstruct both, 
earries with it the power to recon- 
struct either, It was never intended 
that if the sidewalks were in good 
condition, the city itself should bear 
the expense of the needed reconstruc- 
tion of the curbing until the side- 


[44 C. J.—33] 


85. Hawes v. Chicago, 158 Ill. 653, 
42 NE 373, 40 LRA 225; Philadelphia 
v. Henry, 161 Pa. 38, 40, 28 A 946; 
Wistar y. Philadelphia, 80 Pa. 505, 
512, 21 AmR 112; Colwyn vy. Smith, 
9 Del. |\Co.) (Pa.) - 297%, 

“Tf, while the pavement is good 
and stands in no need of repair, the 
city may tear it up, relay, and charge 
the owner again with one excessively 
costly, it would be exaction, not taxa- 
tion.” - Wistar v. Philadelphia, supra 
[quot Philadelphia v. Henry, supra]. 

86. Wistar v. Philadelphia, 80 Pa. 
505, 21 AmR 112. 

87. On reimprovement of streets 
see supra §§ 2850, 2851, 2854, 2855. 

88. Rackliffe v. Duncan, 130 Mo. 
A. 695, 108 SW 1110. 

89. Barber Asphalt Pav. Co. v. 
Abrahamson, 38 Cal. A, 109, 175 P 
490. 

90. Rackliffe v. Duncan, 130 Mo. 
A. 695, 108 SW 1110. 


*91. In re Roberts, 25 Hun 871 [aff 
89 N. Y. 618 mem]. 

92. Willard Woman's Christian 
Temperance Union v. Westfield, (N. 
Jy TONAL LT: 

93. Peo. v. Brooklyn, 21 Barb. (N. 
Y.) 484. 

94. See also supra § 2290. 

95. See supra § 2811. 

96. Philadelphia v. Weaver, 14 Pa. 
Super. 293. 

97. Cincinnati v. Gordon, 8 Oh. 


Dec. (Reprint) 317, 7 CincLBul 79. 

[a] Thus, where the necessity of 
constructing a new sidewalk is not 
occasioned by a change of grade, 
there can be no special assessment 
for the construction of the sidewalk. 
Cincinnati v. Gordon, 8 Oh. Dec. (Re- 
print) 317, 7 CincLBul 79. 


. 


274 Ill. 48, 113 NE 170. 


Mass.—Quinn v. Springfield, 233 
Mass. 595, 124 NE.439. 
Minn.—Cook v, Slocum, 27 Minn. 


509, 8 NW 755. 
Mo.—Walker v.- Dobbins, 152 Mo. 


A. 270, 133 SW. 387; Pleadwell v. 
Missouri Glass Co., 151 Mo. A. 51, 
131 SW 941, 


Pa.—In re Wilmington Ave., 213 
Pa, 238, 62 A 848. But see Philadel- 
phia v. Goldbeck, 6 Pa. Dist. 420 (an 
abutting owner cannot be compelled 
to pay for paving the new part of a 
widened street. The widening and 
paving is a general public improve- 
ment, for which abutting owners are 
not liable to pay). 

Tenn.—Nashville vy. 
Land Co., 293 SW 533. 

[a] Betterment statute, author- 
izing the assessment of betterments 
arising from the laying out and alter- 
ing of streets and ways, authorizes 
the imposition of an assessment for 
widening a street. Quinn v. Spring- 
field, 233 Mass. 595, 124 NE 439. 

99. Peoria v. Peoria R. Co., 274 
Tll. 48, 1138 NE 170. 

ae Cook v, Slocum, 27 Minn. 509, 
8 NW 755. 

2. Sears v. Boston St. Comrs., 180 
Mass. 274, 62 NE 397, 62 LRA 144. 

3. In re Barclay, 91 N. Y. 430; 
Matter of New York, 28 App. Div. 143, 
52 NYS 588 [app dism 156 N. Y. 677 
mem, 51 NE 1092 mem, and aff 157 N. 
Y. 409, 52 NE 1126 mem]; In re 
Howard St., 142 Pa. 601, 21 A 974, 

4 Matter of New York, 28 App. 
Div. 143, 52 NYS 588 [app dism 156 
N. Y. 677 mem, 51 NE 1092 mem, and 
aff 157 N. Y. 409 mem, 52 NE 1126 
mem]. 
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[§ 2858] f. Maintenance and Repair of Streets. 
‘There is great diversity of holding as to whether 
or not a special assessment may be levied for the 
cost of maintenance or repair of streets. Some de- 
cisions hold that this is not a local improvement and 
that special assessments cannot be levied to pay 
therefor. Other decisions have held that special 
assessments could not be levied for maintenance 
and repair of streets,® but the decisions do not show 
whether this conclusion was based on the fact that 
it did not constitute a local improvement or was 
not authorized by statute.’ In still other decisions 
the right to impose special assessments for this pur- 
pose was denied on the ground that the duty of 
maintenance and repair was expressly imposed on 
the municipality by charter or general statute.6 But, 
as opposed to the rule above stated as laid down in 
some decisions,® some decisions hold that the power 
may be given by statute or charter to impose a 
special assessment for maintenance and repair of 
.streets.1° However, in accordance with well settled 
principles elsewhere considered,'t no power to im- 
pose special assessments for maintenance and repair 
of streets exists unless conferred on the munici- 
pality by charter or general statute.” 

[§ 2859] g. Railings, Retaining Walls, and Em- 
bankments. Under power to grade and improve 
streets by special assessment, a city may not assess 
upon adjoining property the cost of railings erected 
on the inner side of a sidewalk for the safety of 
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Towa.—Allen  v. 


pps i a 


[§§ 285 


ame 


8-2860 


the public travel,!® or retaining walls necessary to 
support the street at the grade established by the 
municipality, or which were rendered necessary 
for the lateral support of the property.on which the 
street abutted by reason of the removal by the city 
of the natural soil of the street.1° Nor can the 
owner of land abutting on a sidewalk be charged 


with the expense of constructing a grade by ex- 


cavating a hill and making an embankment and 
building a retaining wall to support the same in 
order that a sidewalk may be laid along a street, 
under a statute requiring owners of lots fronting 
on a sidewalk to pave them with the material, and 
on the grade, and of such width as may have been 
determined by the city commissioners, or to pay for 
the same if they fail to do the work.*® And where 
a city, during the progress of the work of paving 
a street under a proper municipal contract, re- 
grades it and erects an expensive wall and embank- 
ment in it for the purpose of giving access to certain 
private property not on the line of the street, the 
owners of abutting property cannot be compelled 
to pay the cost and damages occasioned by such 
erection.1? 

[§ 2860] h. Toll Roads and Boulevards. The 
power to assess the cost of street improvements upon 
abutting property is confined to streets belonging to 
the city and will not extend to private toll roads, 
although within the city limits;1* but the fact that 
a toll road company was authorized to use the 


5. Cole v. Peo., 161 Ill. 16, 48 NE 
607; Crane v. West Chicago Park 
Comrs., 153 Ill. 348, 88 NE 948, 26 
LRA 311; Reinzi Co. v. Lincoln Park 
Comrs., 198 Ill. A. 218; Scranton City 
v. ‘Sturges, 202. Pa,:182, 51 A 764; 
Aleorn v. Philadelphia, 112 Pa. 494, 
4 A 185; Wistar v. Philadelphia, 111 
Pa. 604, 4 A 511; Hammett v. Phila- 
delphia, 65 Pa. 146, 3 AmR 615; Phila- 
delphia v. Scholl, 68 Pa. Super. 404; 
York City v. Stauffer, 53 Pa. Super. 
581; Williamsport v. Hughes, 10 Pa. 
Dist. 607; Greensburg y. Laird, 8 Pa. 
Co. 608. 

[a] Reasons for rule-—(1) ‘““When 
a street is once opened and paved, 
thus assimilated with the rest of the 
city and made a part of it, all the 
particular benefits to the locality de- 
rived from the improvements have 
been received and enjoyed. Repairing 
streets is as much a part of the ordi- 
nary duties of the municipality—for 
the general good—as cleaning, watch- 
ing and lighting. It would lead to 
monstrous injustice and inequality 
should such general expenses be pro- 
vided for by local assessments.” 
Hammett v, Philadelphia, 65 Pa. 146, 
156, 3 AmR 615. .(2) ‘Repairing a 
street is part of the ordinary duties 
of a municipality. It cannot be met 
by local assessments. There is no 
special benefit conferred on an abut- 
ting property in the repair of a 
street.” Philadelphia v. Scholl, 68 
Pa. Super. 404, 413. 

6. Jersey City v. Public Serv. R. 
Co;,.. HO INV SH EL S341, l29 eA 282i 
Hurley v. Trenton, 66 N. J. L. 538, 49 
A 518 [aff.67 N. J. Li 350,51-A 1109]; 
Cronin v. Jersey City, 38 N. J. L. 410; 
Segfried Constr. Co. v. New York, 126 
Misc. 689, 214 NYS 3885; Peo. -v. 
Buffalo, 77 Misc: 532,187 NYS 464; 
Watterson. v. Bradley, 43 Oh. St. 
456, 3 NE 372; Spangler v. Cleveland, 
35 Oh, St. 469. 

{a] Resetting flags and curbs con- 
stitutes: repairs, and an assessment 
cannot be made therefor. Cronin v. 
Jersey City, 38 N. J. L. 410. 

7. See cases supra note 6. 

8. Cal,—Barber Asphalt Pav, Co. 
sri eebekons oma 38 Cal. A. 109,,175 P 
490. 


Davenport, 107 
Iowa 90, 77 NW 532; Osburn v. Lyons, 
104 Iowa 160, 73 NW 650; Koons vy. 
Lueas, 52 Iowa 177, 3 NW 84. 

Ky.—Southern Bitulithic Co. v. 
Sweeney, 195 Ky. 577, 242 SW 846; 
Covington v. Bullock, 126 Ky. 236, 
103 SW 276, 31 KyL 688; 
Asphalt Pav. Co., 
25 KyL 11385; Louisville v. 
Mohler, 108 Ky. 486, 56 SW 712, 22 
KyL 62; Fehler v. Gosnell, 99 Ky. 
380, 35 SW 1125, 18 KyL 238. 

Mo.—Barber Asphalt Pav. Co. v. 
Hezel, 155 Mo. 391, 56 SW 449, 48 
LRA 285; Barber Asphalt Pav. Co. v. 
Muchenberger, 105 Mo. A. 47, 78 SW 
280; O’Meara v. Green, 25 Mo. A, 198. 

Nebr.—Robertson vy. Omaha, 55 
Nebr. 718, 76 NW 442, 44 LRA 534. 

N. Y.—Peo. v. Buffalo, 52 App. Div. 
157, 65 NYS 163 [aff 166 N. Y. 604 
mem, 59 NE 1128 mem]; Peo. v. 
Maher, 56 Hun 81, 9 NYS 94. 

Ont.—Re Medland, 31 Ont, 243. 

[a] Rule applied.—As abutting 
property cannot be charged with the 
cost of keeping a street in repair, a 
street assessment will not be en- 
forced to the extent of ten per cent 
retained by the city as security for 
the contractor’s undertaking to keep 


the street in repair for five years. 
Bullitt v. Selvage, 47 SW 255, 20 
KyL 599. 


9. See supra text and note 5. 

10. Ga.—Wilkins v, Savannah, 152 
Ga. 638, 111 SE 42. x 

Mo.—Collins v. A. Jaicks Co., 279 
Mo. 404, 214 SW 391. 

N. Y.—Archer y. Mt. Vernon, 68 
App, Div. 286, 71 NYS 571. [app dism 
171 N. Y. 689 mem, 63 NE 714]. 

Okl.—Gilfillan v. Bartlesville, 46 
Okl. 428, 148 P 1012, é 

Or.—Portland v. Bituminous Pav. 


Co, 133 Or. 5307, ).52 i285 72) Amish 
713, 44 LRA 527, ; 
[al What repairs authorized.— 


Where a city is authorized to repair 
ts streets, and, if so declared by ordi- 
nance, assess the cost against the 
adjacent property, the repairs con- 
templated are those whose present 
necessity exists in the opinion of the 
council, and there cannot be inserted 
in a contract for street paving, to be 


paid for by special assessment, a 
provision requiring the contractor to 
keep the street in repair for a period 
of years. Portland v. Bituminous 
Pav. Co., 33 Or. 307, 52 P 28, 72 AmSR 
713, 44 LRA 527, 

11. See supra § 2811. 

[a] Repairs made under illegal 
contract.—An assessment against 
property to meet expenses of street 
repairs required by an illegal con- 
tract is void. Portland vy. Bitumi- 
nous Pav.’ Co.,"'33 Or! (307, 52°P 28, T2 
AmSR 713, 44 LRA 527. 

12. Fuchs v. Cedar Rapids, 158 
Iowa 392, 1839 NW 903, 44 LRANS 
590; Stevens v., Hattiesburg, 133 Miss. 
824, 98 S 231; Barber Asphalt Pav. 
Co. v. Hezel, 155 Mo. 391, 56 Sw 449, 
48 LRA 285. 

[a]. Statute not conferring power. 
—Under a statute authorizing the 


assessment of the costs of recon- 
structing street improvements on 
abutting property, no power is con- 
ferred to assess the cost of ordinary 
repair work done on a street. Fuchs 
v. Cedar Rapids, 158 Iowa .392, 139 
NW 902, 44 LRANS 590. 

13. Williams v. Brace, 5 Conn. 190 
(the railing is not a part of the side- 
walk). 

14. Steelton v. Booser, 162 Pa. 
630, 29 A 654, 

15. Armstron Voosty l Paulyiese 
Minn, 299, 15 NW 174. 

[a] Reason for rule.—‘‘A land- 
owner upon a public street has a 
right to the lateral support of the 
soil within the street, and may re- 
cover damages from a municipality 
for the removal of such natural sup- 
port. The city may not divest the 
land-owner of what he is entitled to 
enjoy as a natural right, and then 
tax upon him the cost of replacing 
what has been thus taken away.” 
Armstrong v. St. Paul, 30 Minn. 299, 
300, 15 NW 174. 

16. Fry v. Ronceverte, 983 W. Va. 
388, 117 SH 140. 

17. In re Wick St., 184 Pa. 98, 
39 A 3, 

18. Breed v. Allegheny, 85 Pa. 214; 
Wilson v. Allegheny City, 79 Pa. 272; 
Philadelphia vy. Kerchner, 62 Pa. 
Super. 562. 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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street will not preclude the city 


it by special assessment;?® and the city may lay 
sidewalks on such road at the cost of abutting 
owners, under charter authority to repair streets 


and sidewalks.2° 


Construction of a boulevard in a city by widen- 
ing and repaving a street carried on by a state and 
city in constructing an improvement of the state 
highway system is not a local improvement for 


which property may be assessed.*? 


[§ 2861] i. Sewers and Drains??—(1) In General. 
It is very generally held that sewers are public 


296, 22 KyL 1188. 

20. Elmendorf v. Albany, 17 Hun 
CN. Y.) 81. { 

21. Peo. v. Bodmer, 123 Misc. 625, 
205 NYS 865. 

22. Location of property as affect- 
ing power to assess see infra § 2916 
et seq. 

23. O’Connell v. Malden First 
Parish, 204 Mass. 118, 90 NE 580. 

24. See also supra §§ 2300-2302. 

25. Ark.—Kraft v. Smothers, 103 
Ark. 269, 146 SW_ 505. 

Cal.—Boyle v. Tibbey, 82 Cal. 11, 22 
P 1128. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107; Pueblo v. Robin- 
son, 12 Colo. 593, 21 P 899; Keese v. 
Denver, 10 Colo. 112, 15 P 825. 

Conn.—Dellaripa’s App., 88 Conn. 
565, 92 A 116, AnnCas1917B 862; Hun- 
gerford v. Hartford, 39 Conn. 279, 

Del.—Murphy v. Wilmington, 11 
Del. 108, 22 AmSR 345. 

Ill.— Springfield v. Springfield Cons. 
R. Co., 296 Ill. 17, 129 NE 580; Park 
Ridge v. Wisner, 253 Ill. 434, 97 NE 
841; Fisher v. Chicago, 213 Ill. 268, 
72 NE 680; Mason v. Chicago, 178 111. 
499, 53 NE 354; Ryder v. Alton, 175 
Ill. 94, 51 NE 821; Payne v.. South 
Springfield, 161 Ill. 285, 44 NE 105; 
McChesney v. Hyde Park, 151 Ill. 634, 
87 NE 858; Chicago v. Law, 144 Il. 
569, 39 NE 855; Galesburg v. Searles, 
114 Til.) 217, 29 (NE 682; Judge «v. 
Bergman, 176 Ill..A. 42. 

Ind.—Allen County v. Silvers, 22 
Ind. 491; Wilhelm v. Indianapolis, 
(A.) 154 NE 496. 


Iowa.—Andre vy. Burlington, 141 
Iowa 65, 117 NW 1082. 
Kan.—Atchison v. Price, 45 Kan. 
296, 25 P 605. 
156, Ky. 


Ky.—Gesser v. McLane 
743, 161 SW 1118; Covington v. No- 
land, 89 SW 216, 28 KyL 314. 

Mass.—Taylor v. Haverhill,—192 
Mass, 287, 78 NE 475; Hall v. Boston 
St. Comrs., 177 Mass. 434, 59 NE 68; 
Slocum v. Brookline, 163 Mass. 23, 
39 NE 351. 

Minn.—State v. Ramsty County 
Dist. Ct., 90 Minn. 540, 97 NW 425; 
Sherwood v. Duluth, 40: Minn. 22, 41 
“NW 234. 

Mo.—Prior v. Buehler, etc., Constr. 
Co., 170 Mo. 4389, 71 SW 205; Heman 
v. Allen, 156 Mo. 534, 57 SW 559 [aff 
181 -U, S. 402, 21 SCt 645, 45 L. ed. 
916, 922]. : 

Nebr.—Shannon v. Omaha, 73 Nebr. 
507, 103 NW 53, 106 NW 592. 

N. J.—DeWitt v. Elizabeth, 56 N. 
Jo ue tls; 27 AO80l; State v. Jersey 
City, 29 N. J. L. 441. 

N. Y.— Cleveland v. Yonkers, 4 NYS 
84 [app dism 115 N. Y. 193, 21 NE 
1058). 

N. D.—Minneapolis, etc., R. Co. v. 
Minot, 51 N. D. 313, 199 NW 875, 37 
ALR 211; Ellison v. La Moure, 30 
N. D. 48, 151 NW 988. 

Oh.—Erkenbrecher v. Cincinnati, 10 
Oh. Cir. Ct. N. S. 103; Miller v. Cin- 
cinnati, 8 Oh, Cir. Dec. 383. 

Okl.—Bartlesville v. Coombs, 114 
Okl. 181, 245 P 607; Bartlesville v. 
Riggs, 114 Okl. 181, 245 P 603; Bar- 
tlesville v. Keeler, 107 Okl. 14, 229 P 
450; Oklahoma City v. Shields, 22 Okl. 
265, 100 P 559. 

Or.—Rogers vy. Salem, 61 Or. 321, 
122 P 308. , 

Pa.—In re Mill Creek Sewer, 196 
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works of a permanent character?? and that they 
are local improvements** for the construction of 
which municipalities may be empowered to levy 
special assessments.?5 


And such is the ease in re- 


gard to drains,”® subdrains,?? branch sewers,”® lateral 


sewers,”° and outlets.*° But in accordance with well 
settled principles already considered,*+ the power to 
levy assessments for this purpose must be con- 
ferred by statute,2? and to give the assessments 


validity there must be a strict compliance with 


Pa. 183, 46 A 312; Wolf v. Philadel- 
phia, 105 Pa. 25; Stroud v. Philadel- 
phia, 61 Pa. 255; Carlisle v. Welsh, 
74 Pa, Super. 255; Kilcullen v.. Web- 
ster, 68 Pa. Super. 309 [aff 260 Pa. 
263, 103, A 592]; Barnett’s Case, 28 
Pa. Super. 361. ; 

R. I.—Bishop v. Tripp, 15 R. I. 466, 
8 A 692. z 

S. D.—Bailey v. Sioux Falls, 28 S. 
D. 118, 132 NW 703. 

Wash.—In re Chehalis Local Impr. 
Dist. No, 1, 84 Wash, 565, 147 P 199. 

Wis.—Holt Lumper Co. yv. Oconto, 
145 Wis. 500, 130 NW 709. 
wae hi Alexander v. Howard, 14 Ont. 


Que.—Montreal Suburban Land Co. 
v. Montreal, 28 RevdeJur 509. 

Newfoundl.—British Soc. y. Pin- 
sent, 6 Newfoundl. 168. 

“That benefits accruing to property 
contiguous to a street in which a 
sewer, like the one contemplated by 
this ordinance, is laid, differ in kind, 
and perhaps in degree, from those de- 
rived from improving the street it- 
self or laying sidewalks, is admitted, 
but the benefits are certainly no less 
local to the adjacent property in the 
one case than in the other.” Payne 
v. South Springfield, 161 Ill. 285, 292, 
44 NE 105. 

[a]. Origmal improvement.—The 
fact that a drain had been previously 
constructed along a portion of the 
road, followed by a sewer, did not 
prevent the sewer from being an orig- 
inal improvement, the cost of which 
could be assessed against abutting 
property in the absence of evidence 
Showing that the drain was a sewer, 
within the meaning of a statute, and 
that the cost thereof had been 
assessed against abutting property 
owners. Gesser v. 
743, 164 SW 1118. 

[b] Public sewers.—(1) By some 
statutes the cost of constructing pub- 
lic sewers cannot be assessed against 
property owners, but must be pro- 
vided for by general taxation. Wil- 
liams v. Hybskmann, 311 Mo. 332. 
278 SW 377; Kirkwood v. Hillcrest 
Realty Co., (Mo.) 234 SW 1023; Rush 
v. Grandy, 66 Mont. 222, 213 P 242. 
(2) But the fact that a sewer other- 
wise local also drains surface water 
from the street in front of abutting 
lots does not change its character as 
a local sewer. Cincinnati v. Stand- 
ard Wagon Co., 3 OhS&CP 79, 1 Oh 
NP 387. (3) And the fact that sewers 
serving tracts within districts estab- 
lished and having an outlet into a 
sewer previously built afford sewer 
facilities to public school buildings 
and drain a large portion of the city 
does not make them public sewers 
which should be paid for by the en- 
tire city instead of property owners 
jin such districts. Williams v. Hybsk- 
mann, supra. 

storm sewers see infra § 2862. 

26. Rich v. Chicago, 152 Ill. 18, 
38 NE 255; McChesney v. Hyde Park, 
151 Ill. 634, 37 NE 858; Chicago v. 
Law, 144 Ill. 569, 33. NE 855; Allen 
v. Drew, 44 Vt. 174. 

27. Hildreth v. Longmont, 47 Colo. 
79, 105 P 107 (a city, providing for 
the construction of a sewer system, 
may provide for the construction of 
subdrains to protect the system dur- 
ing construction and assess the cost 


the statute giving power to levy them.?? 
also necessary that, where the power to levy special 


McLane, 156 Ky. } 


Teas 


thereof on the property in the assess- 
ment district). 

28. Akers v. Kolkmeyer, 97 Mo. A. 
520, 71 SW. 536, 

29. McMurry v. Kansas City, 283 
Mo. 479, 223 SW 615; De Witt v: 
Elizabeth, 56 N. J. L. 119, 27 A 801; 
Afton v. Gill, 57 Okl, 36, 156 P 658. 

30. Kraft v. Smothers, 103 Ark. 
269, 146 SW 505; McChesney v. Hyde 
Park, 151 Ill. 634, 37 NE 858; Mc- 
Murry v. Kansas City, 283 Mo. 479, 
223 SW 615. 

[a] Outlets outside of city limits. 
—It will sometimes be necessary to 
go outside of the limits of the city 
or district in which the sewer is 
situated to obtain a proper outlet, 
and by statute in some jurisdictions 
an assessment may be levied to se- 
cure an outlet for the sewer, although 
it lies outside of the city or district. 
Kraft v. Smothers, 103 Ark. 269, 146 
SW 505. 

31. See supra § 2811. 

32. Colo.—Pueblo v. Robinson, 12 
Colo. 598, 21 P 899. 

Ill.—West Chicago Park Comrs. v. 
Dunne, 162 Ill. 87, 44 NE 404. 

' Mich.—Clay v. Grand Rapids, 60 
Mich, 451, 27 NW 596. 

Mo.—Johnson v. Duer, 115 Mo. 366, 
21 SW 800. 

Mont.—Rush v. Grandy, 66 Mont. 
222, 213 P 242. 

N. J.—State v. Jersey City, 29 N. 
J. Tn. 441; 

N. Y.—Haag v. Mt. Vernon, 41 App. 
Div. 366, 58 NYS 581. 

Pa.—In re Scranton Sewer, 213 Pa. 
4, 62 A 1738. 

Wis.—Sayles v. Hartford, 161 Wis. 
136, 152 NW 853. 

f Ont.—Alexander v. Howard, 14 Ont. 


2. 

[a] Statutes not conferring au-. 
thority.—(1) A statute authorizing 
park boards to make assessments for 
the purpose of improving boulevards 
gives them no power to levy an as- 
sessment for sewers and water mains 
intended to supply sewer and water 
service to residents on a boulevard. 
West Chicago Park Comrs. v. Dunne, 
162 Ill. 87, 44 NE 404. (2) And power 
to improve streets by special assess- 
ment does not imply authority to 
build sewers at the expense of prop- 
erty benefited. Clay v. Grand Rapids, 
60 Mich. 451, 27 NW 596. 

[b] Power conferred on board of 
health.—While a board of health may 
have power to make a permanent im- 
provement designed to prevent the 
recurrence of a nuisance, it cannot 
make such power a pretext, no other 
power being granted, for the con- 
struction of a sewer by the levy of 
assessments upon adjacent property. 
Haag v. Mt. Vernon, 41 App. Div. 366, 
58 NYS 581. 

33. Colo.—Pueblo v. Robinson, 12 
Colo. 593, 21 P 899; Keese v. Denver, ~ 
10 Colo. 112, 15 P 825. 

Mo.—Chillicothe v. 
(A:) 288 SW 939. 

Pa.—In re Scranton Sewer, 213 Pa. 
4, 62 A 173. 

Wis.—Sayles v. Hartford, 161 Wis. 
136, 152 NW 8538; State v. LaCrosse, 
107 Wis. 654, 84 NW >°242, 
Ont.—Alexander v. Howard, 14 Ont, 


Pennington, 


22. 
“ [a] Thus (1) where a city enacts 
an ordinance authorizing the con- 
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assessments for sewer construction is conferred on 
a municipality, it should signify its intention to 
do so by ordinance or otherwise.** And in accord- 
ance with well settled principles elsewhere consid- 
ered,*® special taxes or assessments to pay for sewers 
and drains can only be levied upon property spe- 
cially benefited thereby,®® although an assessment 
will not be avoided by reason of the fact that the 
construction is not such as to give the greatest 
amount of benefit to the property assessed.*7 And 
it is no objection to an assessment that the sewer 
is not used by. the party making the objection where 
he has the right to do so.?° 

Connection with main sewer. Objection to a tax 
for a branch or district sewer that it was not con- 
nected with any sewer established by ordinance is 
of no avail where the branch sewer was in fact con- 
nected with a public sewer.*® 

[§ 2862] (2) Storm Sewers. Under authority to 
pave and drain streets and assess the cost to abut- 
ting property owners a city may construct storm 
sewers in connection with the paving of the streets 
where the construction thereof is a necessary inci- 
dent to the proper paving and drainage of the 
streets, and may tax the cost to abutting owners ;*° 
and this is so although statutory authority exists 
for the payment of storm sewers by general taxa- 


struction of sewers in certain streets, 166; 
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McKee Land, 


[$§ 2861-2864 


tion.44 So it has been held that lands which have 
adequate natural drainage are nevertheless subject 
to the levy of a special assessment for a storm sewer 
which disposes of waters which are the common 
enemy of both the property owner and the general 
publie.*? However, a special assessment for a storm 
sewer improvement which is not for the exclusive 
use and not under the exclusive control of the mu- 
nicipal authorities is invalid,** since the municipal- 
ity cannot as a general rule levy an assessment 
for an improvement outside the city limits.*4 
' [§ 2863] (3) Size and Character of Sewers. A) 
municipality has large discretion in determining the 
size and character of sewers which are to be con- 
structed by special assessment.*® But in accordance 
with well settled principles elsewhere considered,** 
regard must be had to special benefits received by 
the property assessed.47 

[§ 2864] (4) Sewer Equipment and Appliances. 
Authority to construct sewers and levy special as- 
sessments or taxes to defray in whole or in part 
the expense of construction carries with it the right 
to construct such equipment and appliances as are 
necessary to the effective use and operation of the 
sewers, and to levy special assessments or taxes 
therefor in the same way as for the remaining por- 
tion of the sewers.** This principle has been applied 


etce., Co v. Wil-| 203 NW 696; Gilgen vy. Marshalltown; 


(Iowa) 203 NW 


thereafter the city engineer with- 
ry any authority blots out from the 
map showing the location of the 
sewers certain portions of streets 
covered by the ordinance, a property 
owner along the line of the sewer 
cannot be compelled to pay an assess- 
ment for benefits to his property 
arising from its construction. In re 
Scranton Sewer, 213 Pa. 4, 62 JAS ELT Bis 
(2) And where there is no proper 
outlet for a sanitary district sewer 
as required by statute, tax bills 
issued to cover the expense of con- 
structing the sewer are void. Chilli- 


cothe v. Pennington, (Mo. A.) 288 
WwW 939. 
: [b] Adopting part of plan pre- 


ed.—If a municipal charter pre- 
pion a plan for sewers, the whole 
plan as prescribed must be adopted. 
The city has no power to adopt less 
than the whole. Sayles v. Hartford, 
161 Wis. 136, 152 NW 853; State v. 
LaCrosse, 107 Wis. 654, 84 NW 242. 

34. Carlisle v. Welsh, 74 Pa. 
Super. 255. See In re Scranton 
Sewer, 213 Pa. 4, 62 A 173 (as _sus- 
taining this view). See also infra 
§§ 3005, 3006. 

[a]. Ordinance held sufficient.—If 
the sewer ordinance ‘on its face pro- 
vides an outlet for the sewer, oOb- 
jections to the sufficiency or nature 
of the outlet do not affect the right 
to levy the assessment. Bickerdike 
vy. Chicago, 185 Ill. 280, 56 NE 1096. 

35. See infra § 2979. 

36. Ill.—Lawrenceville v. Hen- 
nessey, 244 Ill. 464, 91 NE 670; Title 


Guarantee, etc., Co. v. Chicago, 162 
Tll. 505, 44 NHB 832. 
Kan.—Atchison v. Price, 45 Kan. 


296, 25 P 605; Gilmore vy. Hentig, 33 
Kan. 156,'5 P 781. 

Minn.—State v. Ramsey County 
Dist, Ct., 90 Minn. 540, 97 NW 425. 

Mo.—Haeussler Inv. Co. v. Bates, 
306 Mo. 392, 267 SW 632; Prendergast 
“Constr. Co. v. Goldsmith, 273 Mo. 
184, 201 SW 354. 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 884, 191 
NW 4388; Hanscom vy. Omaha, 11 
Nebr. 37, 7 NW 739. 

N:. J.—King v. Reed, 43 N. J. L. 
186 [aff 48 N. J. L. 370]; New Jersey 
R., ete., Co. v. Elizabeth, 87 N. J. L. 
330. 

N. Y.—Peo. v. Brooklyn, 23 Barb, 


liams, 23 Misc. 21, 51 NYS 399 [aff 
63 App. Div. 553, 71 NYS 1141 mem 
(aff 173 N. Y. 630 mem, 66 NE 1112 
mem) ]. 

Or.—Duniway  v. Cellars-Murton 
Co., 92 Or. 113, 170 P 298, 179 P 561. 

Pa.—In re Beechwood Ave. Sewer, 
179 Pa. 490, 36 A 209; Parker’s App., 
169 Pa, 483, 32.A’ 574; Witman v. 
Reading, 169 Pa. 375, 32 A 576; In re 


West Liberty Ave. Sewer, 54 Pa. 
Super. 242. 

S. D.—Bailey v. Sioux Falls, 28 S. 
D. 118, 1832 NW 7038. 


Wash.—In re Chehalis Local Impr, 
Laat No. 1, 84 Wash. 565, 147 P 
DENIS 

Que.—Montreal Suburban Land Co. 
v. Montreal, 28 RevdeJur 509. 

“The power to form a sewer dis- 
trict does not confer authority to 
form a taxing district, upon which to 
levy taxes for the construction of 
sewers upon the property not excep- 
tionally benefited by their construc- 
tion.” Hanscom y. Omaha, 11 Nebr. 
37, 438, 7 NW 39. 

[a] If sewers have no outlet and 
will not have any outlet for years to 
come, so that they cannot be emptied 
and are of no use to the proprietors 
assessed to pay for them, the assess- 
ment is unlawful as constituting a 
grave injustice, abuse, and oppres- 
sion. Montreal Suburban Land Co, y. 
Montreal, 28 RevdeJur (Que.) 509. 


37. Rogers’ v. Salem, 61 Or, 321, 
122 P 308. 
38. Harrisburg City v. St. Paul’s 


Episcopal Church, 18 Pa. Co, 113. 

39. Akers v. Kolkmeyer, 97 Mo, A, 
520, 71 SW 536, 

40. Sand Springs v. Hohl, 90 Okl. 
124, 216 P 1388; Oklahoma City v. 
Shields, 22 Okl. 265, 100 P 559, 

[a] Receiving water outside of 
district.—The fact that a storm 
sewer receives surface water from 
territory outside of the improvement 
district does not prevent the cost 
thereof from being taxed against the 
abutting property owners where the 
sewer only receives the water which 
naturally flows over such street and 
which would naturally drain over 
such street if not received by the 
storm sewer. Sand. Springs v. Hohl, 
90 Okl, 124, 216 P 138. 

41. Sand Springs v. Hohl, supra. 

42. Collins v. Marshalltown, (lowa) 


696; Greene v. Mar- 
shalltown, (lowa) 203 NW 695; Dies- 
ing v. Marshalltown, 199 Iowa 1270, 
203 NW 693: 


43. Harmon vy. Arthur, 309 Ill. 95,! 
140 NE 53. 

44. See infra § 2930. 

45. Del.—Murphy jy, 


Wilmingt 
14 Del. £08; 22 AmiSR Gay. ie ee a 


Ill.— Drexel v. .Lake, 127 Til. 
20 NE 338. teres” 
Mass.—Parsons y. Worcester, 234 


Mass, 108, 125 NE 205; Gray vy. Bos- 
ton, 139 Mass. 328, 31 NE 734, 

Minn.—Sherwood  y, Duluth, 40 
Minn, 22, 41 NW. 234. 

Mo.—Kansas City v. Richards, 34 
Mo. A. 621, 

N. J.—Bayonne v. Morris, 61 N. J) 
Ei, 127,38 A 819. b 

Oh.—McMakin y. Cincinnati, 1 Oh 
S&CP 141, 7 OhNP 203. 

[a] Thus the fact that the city 
authorities saw fit to construct Ssep- 
arate sewers to carry house sewage 
and surface water, rather than to use 
one large sewer for both purposes, 
obviously does: not invalidate the 
assessment. Parsons v. Worcester, 
234 Mass. 108, 125 NE 205. 

[b] Determination of reasonable- 
ness of system.—The reasonableness 
of an ordinance for a scheme or sys: 
tem of sewerage is to be determined 
from the consideration of the situa- 
tion and condition of the whole of the 
territory to be reached thereby, ang 
not merely by that of the property of 
persons objecting. Washburn vy. Chi- 
cago, 198 Ill. 506, 64 NE 1064, 


46. See infra § 171, 

47. Ill.—Springfield|. v. Sale, 127, 
Tll. 359, 20 NE 86. 

Mass.—Beals v. Brookline, 174 


Mass, 1, 54 NE 339. 

Mo.—Heman v, Allen, 156 Mo. 534, 
57 SW 559. ‘ 

N. J.—McClosky v. Chamberlain, 37, 
Nev. Livesis: 

Oh.—MecMakin vy. Cincinnati, 1 Oh 
S&CP 141, 7 OhNP 203. 

48. Ark.—kKraft v. Smothers, 102 
Ark. 269, 146 SW 505. 

Ill.—Nokomis v. Warsing, 295 Tl: 
414, 129 NE 71; Northwestern Univ, 
v. Wilmette, 230 Ill. 80, 82 NE 615; 


Fisher v. Chicago, 213 Ill, 268, 72) 
NE 680; McChesney v. Hyde Park, 
151 Ill. 634, 37 NE 858; Drexel vi 


Lake, 127 Ill, 54, 20 NE 38. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ 


in respect of manholes,*® catch basins,®° drainage 
pipes,°+ projections or house slants opposite each 
lot,°? and pumping stations.®* On the other hand, 
it has been held that a sewage disposal plant is a 
general improvement, the cost of which cannot be 
levied upon real estate by special assessments for 
benefits.>+ 

[$ 2865] (5) Rebuilding, Repairs, and Running 
-Expenses. According to the weight of authority, 
special assessments may be imposed on property 
benefited for the reconstruction or extension of 
sewers under proper statutory authorization,®® and 
this is so although such property had been assessed 
for the original sewer,** and although the old sewer 
had become a nuisance which it was the duty of the 
city to abate.®7 Some statutes expressly provide for 
the construction, extension, and enlargement of 
sewers by special assessment.2§ And unless re- 
strained by express words the authority to impose 
special assessments for the construction of sewers 
is a continuing one,°® and the power to reconstruct 
or rebuild sewers by special assessments will be im- 
plied from the power to construct sewers.°° 

Running expenses. Power conferred on a munici- 
pality to repair or maintain a drainage system does 


Iowa.—Andre v. Burlington, 141 53. 


Iowa 65, 117 NW 1082. 
Mo.—MecMurry v. Kansas City, 283 ) Tillis 268, 72 NE 680; 
Mo. 479, 223 SW 615; Hall v. Sedalia, | Hyde Park, 2 hse a OU 


232 Mo, 344, 134 sw 650. Drexel v. Lake, 
Oh. King vy. Dayton, 10 Oh. Cir. 
Ct. N. S. 522, 30 Oh, Cir. Ct. 480. 


Okl. —Oklahoma en v. Shields, 22 
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Nokomis _v. Warsing, 295 IU. 
414, 129 NE 71; Fisher v. Chicago, 213 63. 


127°, Til 
38; King vy. Dayton, 10 Oh. Cir. Ct. 
522, 30 Oh. .Cir, Ct. 480. 
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not authorize a special assessment for the operation 
of or running expenses of pumping works connected 
therewith.®t 

In Pennsylvania, where special assessments can- 
not be laid for the repaving of streets on the ground 
that this does not constitute a loeal improvement,®? 
it is held, by analogy, that the reconstruction or 
repair of sewers is not a local improvement for 
which a local assessment may be levied.®* And this 
is so whether the original sewer was paid for by 
the abutting property owners or was constructed 
by the city at its own expense.*4 

[§ 2866] j. Culverts. Although a city may: be 
authorized to construct culverts and charge adja- 
cent owners with part of the cost of the work along 
their respective lots,®> special assessments cannot 
be levied to pay for the construction of culverts 
where it is expressly provided by statute that cul- 
verts are to be paid for out of the general revenue 
funds of the city.*® 

[§ 2867] k. Waterworks, Mains, and Pipes. 
While a general system of waterworks designed for 
the benefit of all the inhabitants of a municipality 
is not a local improvement for the cost of which 


special assessments may be levied,®’ unless, as may 
62. See supra § 2851. 
Williamsport’s App., 187 Pa. 
565, 41 A 476; Erie v. Russell, 148 
Pa. 384, 23 A 1102; Philadelphia v. 
Meighan, 27 Pa. Super. 160; In re 
Williamsport Sewers, 18 Pa..Co. 670. 
[a] Reason for rule—‘A sewer 
once constructed gives to the abut- 


McChesney Wi 
634, 37 NE 858; 
54, 20 NE 


Okl. 265, 100 P 55 

49. Andre Vv. Se veuthiaton, 141 Iowa 
65, 117 NW 1082; McMurry v. Kansag 
City, 283 Mo. 479, 223 SW 615; Okla- 
pe City Shields, 22 Ok. 265, 100 
P55 

Eee “Park Ridge v. Wisner, 253 Ill. 
434, 97 NE 841; Andre v. Burlington, 
141 Iowa 65, 117 NW 1082; McMurry 
v. Kansas City, 283 Mo. 479, 223 SW 
615; Oklahoma City v. Shields, 22 Okl. 
265, 100° P° 559: 

[a] For benefit of people outside 
of town, limits—A sewer does not 
cease to be a local improvement al- 
though the city constructing the 
same undertakes to construct catch 
basins at suitable places in the high- 
way, under which the sewer runs, for 
the benefit of the town outside of the 
city limits. Park Ridge v. Wisner, 
253 Ill. 434, 97 NE 841. 

51. Oklahoma City v. Shields, 22 
Okl. 265, 100 P 559. 

52. Smythe v. Chicago, 197 Mil. 
311, 64 NE 361; Hinsdale v. Shannon, 
182 Til. 312; 55 NE 327; and see cases 
infra this note. 

[a] Corner lots.—It may be pro- 
vided that corner lots shall have two 
house slants for the connection of 
the sewers, one on each _ street. 
Duane y. Chicago, 198 Ill. 471, 64 NE 
1033. J 

{b] Where tracts vary in size.— 
An ordinance cannot be objected to 
on the ground,that only one house 
slant is provided for each lot or 
parcel of land so that a large tract 
will have no more connection than a 
small lot. Gage v. Chicago, 195 Ill. 
490, 638 NE 184. 

[ec] Arbitrary subdivision.—A re- 
quirement that house slants shall be 
placed every twenty-five feet does 
not ‘constitute an unreasonable or 
arbitrary subdivision of the property 
owner’s land. Washington Park Club 
v. Chicago, 249 Il]. 323,°76 NE 383. 

[d] Where lots connect with other 
sewers.—A lot is properly omitted 
from a benefited district if it already 
has access to a sewer and will not be 
benefited, although provision has been 
made for house slants in front of it 
on the supposition that the sewer 
‘will be a benefit. Sheedy vi Chicago, 
22k TI LL, 27" NE 539. 


Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438. 

55. Dellaripa’s App., 88 Conn, 565, 
92 A 116, AnnCas1917B 862; Bayonne 
v. Morris, 61 N..J. L. 127,°38 A819. 


56. Bayonne v. Morris, supra. 
57. Dellaripa’s App., 88 Conn. 565, 
D1 Ose Ra 116, AnnCas1917B_ 862 


(“Whether the city had created the 
nuisance and violated the rights of 
property owners does not lessen its 
duty of abatement, nor affect the 
benefit to some owners, and the dam- 
age to others, by its abatement. Nor 
does it lessen its right to invoke the 
provisions of the charter to secure 
the layout of a sewer to abate the 
nuisance and an assessment of bene- 
fits and damages resulting from such 
layout’). 

58. Cleveland v. Yonkers, 4 NYS 
84 [app dism-115 N. Y. 193, 21 NE 
1058]. 

{a] Extension constituting con- 
struction.—Where the state grants, 
the land under water in front of the 
mouth of a sewer, and the grantee 
fills such land, an extension of the 
sewer, thereby rendered necéssary, 
amounts to a construction of a sec- 
tion of the Sewer within the provi- 
sion of a city charter, by which the 
construction, extension, enlargement, 
and repairs of sewers are to be paid 
for by an assessment upon the prop- 
erty benefited. Cleveland v. Yonkers, 
4 NYS 84 [app dism 115 N. Y. 193, 
21.-NE 1058]. 

59. Shannon v. Omaha, 73 Nebr. 
507, 103 NW 53, 106 NW. 592; Mc- 
Kevitt v. Hoboken, 45 N. J. L. 482. 

60. Shannon v. Omaha, 73 Nebr. 
507, 1083 NW 53, 106 NW 592; Mc- 
Kevitt v. Hoboken, 45 N. J. L. 482; 
Denise v. Fairport, 11 Mise. 199, 32 
NYS 97. Compare State v. Jersey 
City, 34 N. J. L. 277 (holding that, 
under the statutes of New Jersey, 
property owners who have’ been 
assessed for the expense of building 
a sewer are not’ liable to another 
assessment on the principles appli- 
cable to assessment for new Sewers, 
but that the proceedings should be 
for the taking up of the old sewer 
and its rebuilding). 

61. McChesney v. Hyde Park, 151 
Ill. 634, 37 NE 858. 


ting property owner every benefit 
and advantage that a sewer gives 
him over the general public. The 
benefits thereafter derived, either 
from repairing or reconstructing the 
same, are only such as he enjoys in 
common with the public. To allow 
an assessment on the abutting prop- 
erties in such case would be to levy 
a tax on the owners, not for a local 
improvement, but for benefits de- 
rived by the public, in which he does 
not participate or derive any benefit 
or advantage beyond that he would 
have in common with all other citi- 
zens.” In re West Third St. Sewer, 
187 Pa. 565, 567, 41 A 476. 

64. In re West Third St. Sewer, 
supra; In re Williamsport Sewers, 18 
Pas Con iéz. 

[a] As otherwise expressed, the 
failure of a municipality to assess 
a@ proportionate part of the cost of 
an. original construction of a sewer 
system against owners of abutting 
property creates no liability on them 
for a supplemental construction of 
the same character and design for 
the same purpose. Philadelphia v. 
Meighan, 27 Pa. Super. 160. 

65. Lipps v.. Philadelphia, 88 Pa. 
508; Philadelphia v. Tryon, 35 Pa. 401. 

66. Exter v. Kramer, (Mo.) 291 
SW 469. 

G7. Elmhurst v. Rohmeyer, 297 
Tll. 480, 180 NE 761; Grand Ridge v. 
Hayes, 271 Ill. 431,.111 NE 289; 
Hewes v. Glos, 170 Ill. 486, 48 NE 


922; Blue Island v. Hames, 155 Ill. 
398, 40 NE 615; Morgan. Park v. 
Wiswall, 155 Ill 262, 40 NE 611; 


Huggins v. Pinckneyville, 239 Ill. A, 
213 


[a] Stand pipes, reservoirs, and 
pumping apparatus which are erected 
in connection with a system of 
waterworks and which are of general 
utility to the inhabitants of the city 
do not constitute a local improvement 
for which a special assessment may 
be made. Elmhurst v. Rohmeyer, 297 
Ill. 430, 130 NE 761; Ewart v. West: 
ern Springs, 180 Til. 318, 54 NB 478; 
Harts v. Peo., 171 Ill. 458, 49 NE 538; 
Hughes v. Momence, 164 Til. 16, 45 
NE 302; Hughes v. Momence, 1638 Ill. 
535, 45 NE 300; Morgan Park v. Wis- 
wall, 155 Ill. 262, 40 NE 611, 
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be done in some jurisdictions,°® the entire munici- 
pality is laid off into a single improvement dis- 
trict,°® it has been held, almost uniformly,’® that 
water mains or water pipes laid along a street for 
the distribution of water for the use of the resi- 
dents are local improvements’! for which a local 
assessment may be levied under proper statutory 
authorization,’? although ineidentally the whole mu- 
nicipality may be benefited by preventing a destruc- 
tion of valuable taxable property, improving general 
conditions, and, perhaps, preventing a general con- 
flagration.”? Nevertheless, in accordance with ele- 
mentary principles heretofore considered,’ a mu- 
nicipality has no power to impose a special assess- 
ment for an improvement of this nature unless the 
power to do so is conferred by statute,’> and unless 
the statutory conditions precedent to the exercise 
of the power are strictly complied with.“* <A spe- 
cial assessment for the construction of water mains 
or water pipes is, of course, permissible under a 
statute expressly so providing;"* and it also may be 
permissible under a statute providing generally for 
special assessments for local improvements.’® On 
the other hand, it has been held that such assess- 
ments are not ’ permissible under a statute which 
does not expressly give authority to levy special 
assessments therefor and by implication denies the 
right by expressly authorizing assessments for other 

68. See infra § 2948, 

69. Bank of Commerce v. Huddles- 
ton, (Ark.) 291 SW 422, 50 ALR 1202; 
Crane v. Siloam Springs, 67 Ark. 30, 


55 SW 955 (where in accordance with i 
ALR 211. 
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Minn.—State v, Robert P. Lewis 
ae 72 Minn, 87, 75 NW 108, 42 LRA 


N. D.—Minneapolis, ete., 
Minot, 51 N. D. 313, 199 NW 875, 37 


[§§ 2867-2869 
improvements.”® 

Cost of water connections. It is competent for 
the legislature to direct that abutters be assessed 
for the cost of water connections with their lots.®? 

[§ 2868] 1, Tunnels.*:. The word ‘‘tunnels,’’ as 
used in a statute authorizing designated street im- 
provements and special assessments to pay therefor, 
does not include any independent subterranean ave- 
nues for travel, but is limited to auxiliaries to 
proper drainage, the context of the statute being 
such as to leave no doubt that it has reference 
to tunnels for the purpose of draining streets.*? Nor 
is a tunnel to travel through a hill between points 
on a street a part of the street within the meaning 
of a street improvement act.8? So it has been held 
that a charter, empowering the board of super- 
visors to change the grade of any public street and 
to regrade or repave, or otherwise improve, the same 
so as to conform to such change, etc., does not 
authorize the board of supervisors to change the 
grade of two blocks of a street and to construct 
a tunnel under two intervening blocks of the street, 
without changing the grade of that part of the 
street, and to levy a special assessment td bear 
the cost of constructing the tunnel.®* 

[§ 2869] m. Parks and Other Public Places. It is 
very generally held that public parks may consti- 
tute local improvements®® of special benefit to pri- 
sought to be constructed, when com- 
pleted, will be ineffectual without a 
further improvement which will in- 


volve further action by the munici- 
pal authorities before it can be con- 


Ri Coc vy. 


structed. 


express statutory authority the whole 
of a municipality is laid off into an 
improvement district, a special as- 
sessment may be made for the pur- 
pose of constructing and maintaining 
a general system of waterworks for 
the municipality). See Santa Clara 
Valley Land Co. v. Meehan, 62 Cal. A. 
531, 217 P 787 (under Public Utili- 
ties Act of 1913, a city of the sixth 
class could purchase a water supply 
system and levy an assessment on 
the property of property owners 
within the city to procure the pur- 
chase money). 

70. [a] In New Jersey it has 
been held by the highest court that 
“the imposition upon lands adjoining 
a public street in which is laid a pipe 
for the distribution of water for the 
use of a city and of its inhabitants, 
of a fixed definite sum per front foot, 
to be paid by the owner, for the 
expense of such pipe, cannot be sup- 
ported . . . under the power to 
tax property benefited by a local pub- 
lic improvement because of, and not 
in excess of, benefits.”” Doughten vy. 
Camden, 72 N. J. L. 451, 63 A 170, 11 
AmSR 680, 3 LRANS. 817, 5 AnnCas 
902. See also Smith v. Florham Park, 
(Sup.) 128 A 479 (the installation of 
water mains covering slightly less 
than twenty per cent of the total 
mileage of mains of the municipality 
is a general improvement to be paid 
by general taxation and not by local 
assessments). 

71. See also supra §§ 2304-2307. 

72. U, S.—Parsons v. District of 
Columbia, 170 U. S. 45, 18 SCt 521, 
42 L. ed. 943. 

Ill.— Downers Grove v. Bailey, 825 
Ill. 186, 156 NE 362; Holmes v. Har- 
vey, 324 Til, 336, 155 NE 885; Spring- 
field v. Springfield Cons. R. Co., 296 
Tl. 17, 129 NE 580; Ewart v. West- 
ern Springs, 180 Ill. 318, 54 NE 478; 
Hewes v. Glos, 170 Ill. 436, 48 NE 
922; Hughes v. Momence, 1638 Ill. 535, 
45 NE 300; Palmer vy. Danville, 154 
Til. 156, 38 NE 1067; McChesney v. 
Chicago, 152 Til. 543, 38. NE 767; 
Huggins v. Pinckneyville, 239 Ill. A. 
213. 


Pa.—Allentown v. Henry, 73 Pa. 
404; Philadelphia v. Snedaker, 69 Pa. 
Super. 118. 

S. D.—Lee v. Mellette, 15 S. D. 586, 
90 NW 855 

Wash.—Vreelana v. Tacoma, 48 
Wash, 625, 94 P 192; Smith v. Seattle, 
25 Wash. 300, 65 P 612. 


Ont.—Windsor Water Comrs. vy. 


Canada Southern R. Co., 20 Ont, 
A. 388 (tending to sustain this 
view). 

[a] “The benefits are local, (1) as 


the use of the water must necessarily 
be mostly restricted to the benefit 
of the property on those lines, both 
for domestic purposes and the ex- 
tinguishment of fires.” Allentown y. 
Henry, 78 Pa. 404, 406. (2) “The 
laying of pipes for the conveyance 
of water along a particular street or 
streets is local to the particular 
street and of special benefit, and is 
a local improvement, and may be 
paid for by special assessment or 


special taxation.” Hughes vy. Mo- 
eat 163 Ill. 585, 6540, 45 NE 
[b] Fire hydrants are such part 


of a local improvement as may be 
paid for by local assessment. Elm- 
wood Park v. Mills, 311 Ill. 1386, 142 
NE 532. 

[ec] Limitation on power to 
assess.—(1) A limitation on the right 
to levy special assessments for this 
purpose is recognized in some juris- 
dictions to the effeet that such as- 
sessment cannot be made until the 
city has provided a water supply for 
use in connection with the mains and 
a means of transferring the water 
from the source of supply to the 
mains. Gardner y. Christensen, 321 
Ill, 226, 151 NE 707; Carterville v. 
Phillips, 309 Ill. 438, 141 NE 182, 29 
ALR 828; Clear Creek Drain. etc., 
Dist. v. St. Louis, ete., R. Co., 264 Ill. 
640, 106 NE 490; Waukegan v. Bur- 
nett, 234 Ill. 460, 84 NE 1061; Gault 
v. Glen Ellyn, 226 Ill. 520, 80 NE 
1046; Hutt v. Chicago, 132 Ill. 353, 
23 NE 1010. (2) The reason for the 


limitation is that the improvement 


Gardener v. Christensen, 
321 Ill, 226, 151 NE 707. (3) Never- 
theless, the fact that the property 
assessed will not be benefited unless 
further work is done to connect with 
the improvement is not a valid ob- 
jection unless additional legislation 
by the city will be necessary, Holmes 
be Harvey, 324 Ill. 336, 155. NE 


35. 

{d] Statutory exemptions. — By 
express provisions of some statutes 
authorizing assessments for property 
fronting along the route of exten- 
sion of a water main, properties pos- 
sessing their own water supply are 
excepted from liability to assess- 
ment. Reading v. Shepp, 13 Pa. Co. 

73. Hewes vy. Glos, 170 Ill. 436, 48 
NE 922. 


74 See supra § 2811. 

75. Lee v. Mellette, 15 S: D. 586, 
90 NW 855. 

76. Minneapolis, ete., R. COL Ws 
Minot,.b0 (Ny Dicsts. 199 NW 875, 37 
ALR 211. 

77. Smith v, Seattle, 25 Wash. 300, 


6b.P) 612. 

78. Vreeland vy, Tacoma, 48 Wash, 
6256, 94 P 192. 

79. Lee v. Mellette, 15 S. D. 586, 
90 NW_ 855. 

80. Palmer v. Danyille, 154 M11, 
156, 38 NE 1067; Donovan vy. Oswe- 
go, 90 App. Div. 397, 86 NYS 155. 
See Landon vy. Syracuse, 19 App. Div. 
41, 46 NYS 1053 mem [aff 163 N, Y. 
562 mem, 57 NE 1114 mem] (an 


‘assessment by a city on particular 


property owners, made to cover the 
expense of water connections be- 
tween their properties and the street 
main, put in by order of the com- 
mon council without authority or 
request of the owners, is illegal, 
there being no provision for such 
taxation in the city charter), 
81. See also supra § 2313. 
82. Thompson y. Hance, 
572,163 P 1021. 
83. Thompson vy. Hance, supra. 
84. Gassner v. McCarthy, 160 Cal, 
82,1 1 Babee, j 
85. See also supra §§ 9822-2994, 


174. Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


vate property in the neighborhood, and that special 
assessments may be levied therefor under proper 
statutory authorization.86 And the fact that the 
creation of the park had improved the sanitary 
condition of the district where it was laid out does 
not affect the right to levy special assessments if the 
park was not laid out for sanitary purposes.*’ But 
the mere acquisition of land for a park contem- 
plated in the future but for which definite provi- 
sion has not yet been made is not a local improve- 
ment for which an assessment may be levied. And 
it has been held that where persons granting land 
for park purposes have also’conveyed a strip sur- 
rounding such land, to be used for a highway upon 
condition that the city shall keep such highway in 
good order and repair at its expense, the lots abut- 
ting upon such strip cannot be assessed with the 
cost of sidewalks or any other work properly classed 
as a street improvement.®® 

Markets.°° In the absence of statutory authoriza- 
tion a city has no power to assess the cost of 
improving property owned by it for market pur- 
poses upon the property of adjoining owners.%* 

[§ 2870] n. Conclusiveness of Determination as 
to Necessity, Character, Extent, and Location of 
Improvement. For the purpose of levying a special 
assessment or tax®? the determination by the legis- 
lature, a municipal council, or some other subordi- 


s6. U. S.—Craighill v, Lambert, 
168 U. S. 611, 18 SCt 217, 42 L. ed. 
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NE 860; Chicago v. Hirsch], 275 Il. 
60, 118 NE 899; Mortell v. Clark, 272 


[44 O.J.] 519 


nate agency acting under authority delegated by the 
legislature, as to the necessity of a proposed im- 
provement,®* or as to its character,®* extent,®> and 
location,®® and the manner of its construction,” 
is ordinarily conclusive and not subject to inter- 
ference by the courts unless it is clearly shown that 
there has been fraud or collusion,®® or mistake,®® or 
a palpable or gross abuse of legislative authority, 
or that the determination is oppressive or without 
reasonable ground.? However, the determination is 
not conclusive as to the necessity of an improve- 
ment, where it is shown that an existing improve- 
ment is in reasonably good repair and adequate for 
the purposes for which it was constructed. And no 
property will be held as embraced within the terms 
of the statute by implication.* 

[§ 2871] 8. Property Liable—a. Nature—(1) In 
General. To render property liable for special as- 
sessments for local improvements, it must be capable 
of actual enhancement in value in consequence of 
the improvement,°® or it must in fact have been spe- 
cially benefited by the improvement.* Also, it must 
be possible to measure the extent of the benefit with 
reasonable accuracy." Property subject to special 
assessment 1s confined to that which is specified in 
the particular charter or statute authorizing the 
assessment. And for obvious reasons no property 
can be assessed except that which lies within the 


question ordinarily is not subject to 
review by the courts. Belleville v. 


599. Ill. 201, 111 NE 993; Oak Park v.|Pfingsten, 225 Ill. 293, 80 NE 266. 
Ark.—Matthews v. Kimball, 70}Swigart, 262 ill. 614, 104 NE 1033; 98. De Mello v. Wilson, 28 Ha- 

Ark. 451, 66 SW 651, 69 SW 547. Kankakee v. Illinois Cent. R. Co.,| waii 298; Bayes v. Paintsville, 166 
Til. Winnetka Park Dist.  v.|257 Ill, 298, 100 NE 996; Belleville| Ky. 679, 179 SW 623, LRAI916B 

Brandl, 301 Til. 265, 1383 NE _765;|/v. Miller, 257 Til. 244, 100 NE 946;)1027; Newport v. Silva, 144 Ky. 450, 

Van Nada v. Goedde, 263 Ill. 105, 104] Marango v. Wichler, 245 Ill. 47, 91]137 SW 546. 

NE 1072. NE 758; Belleville v. Pfingsten, 225 99. De Mello v. Wilson, 28 Ha- 
Mass.—Briggs v. Whitney, 159] Ill. 293, 80 NE 266. waii 298. 


Mass. 97, 34 NE 179; Holt v. Somer- 


Ind.—Coburn vy. Bossert, 


23 “Ind: 1. Ga.—Georgia R., etc. Co. 


ville, 127 Mass. 408. 

Minn.—In re Lake of Isles Park, 
152 Minn. 29, 188 NW __54; State v. 
Ramsey County Dist. Ct., 75 Minn. 
292, 77 NW 968. 4 
* Mo.—In re Condemnation of Prop- 
erty for Park, 263 SW 97; Kansas 
City v. Bacon, 147 Mo, 259, 48 SW 
860. 

Nebr.—Hart v. 74 Nebr. 
836, 105 NW_ 546. 

Pa.—In re Beechwood Ave., 194 Pa. 
86, 45 A 127. 

[a] Effect of statutes limiting 
amount of assessment.—A statute 
providing that the total amount of 
benefits cannot exceed the total 
amount of the, compensation and 
damages to be paid, and that if they 
do the benefits shall be reduced pro- 
portionately so that the total amount 
of benefits and damages will be 
equal, does not render an improve- 
ment invalid. because the cost is 
more than the benefits to the prop- 
erty affected by the improvement, 
since the difference may be paid out 
of the general fund. In re Condem- 
nation of Property for Park, (Mo.) 
263 SW 97. 

87. Briggs v. Whitney, 159 Mass. 
97, 34 NE 179. 

88. Winnetka Park Dist. v. Brandl, 
301 Ill. 265, 183 NE 765. 

gs9. Browne v. Palmer, 66 Nebr. 
287, 92 NW 315. 

For decisions on a similar state of 
facts which have reached the oppo- 
site conclusion see infra § 2997. 

90. See also supra §§ 500-512 in 
43°C) Si. 

91. Ft. Wayne v. Shoaff, 106 Ind. 
66, 5 NE 403. 


Omaha, 


92. See supra § 2809 et seq. 
93. Ga.—Georgia R., etc., Co. Vv. 
Atlanta, 144 Ga. 722, 87 SE 1058; 


Speer v. Athens, 85 Ga. 49, 11 SE 802, 
9 LRA 402. ) ° 
Hawaii.—De Mello v. Wilson, 28 
Hawaii 298. ; 
Ill.—Peo, v. Omen, 290 Ill; 59, 124 


A. 359, 40 NE 281. 

Ky.—Bayes v. Paintsville, 166 Ky. 
679, 179 SW 623, LRA1916B 1027; 
Newport v. Silva, 144 Ky. 450, 137 
SW 546; Reuter v. Meacham Con- 
tracting Co., 143 Ky. 557, 136 SW 
1028, AnnCas1912D 265. 

La.—Fourmy v. Franklin, 126 La. 
151, 52S 249. 

Nebr.—Whitla v. Connor, 114 Nebr. 
526, 208 NW 670. 

N. C.—Kinston v. Atlantic, etc., R. 
Co.,, 183 N.C. 14, 110 SE 645; Dur- 
ham v. Durham Public Serv. Co., 182 
N. C. 333, 109 SE 40; Felmet v. Can- 
ton, 177 N. C. 52, 97 NE 728. 

N. D.—Robertson Lumber Co. v. 
Grand Forks, 27 N. D. 556, 147 NW 
249. ; 
Pa.—Philadelphia v. Odd Fellow’s 
Hall Assoc., 168 Pa. 105, 31 A 917; 
Michener y. Philadelphia, 118 Pa. 
535, 12 A 174; Philadelphia v. Odd 
Fellows’ Hall Assoc., 4 Pa. Dist, 3; 
Harrisburg City v. St. Paul’s Hpisco- 
pal Church, 18 Pa. Co. 113. 

See also supra § 2335. 

94. De Mello v. Wilson, 28 Ha- 
waii 298; Peo. v. Omen, 290 Ill. 59, 
124 NE 860; Mortell vy. Clark, 272 
Ill. 1201, 111 NE 993; Belleville v. 
Pfingsten, 225 Ill. 293, 80 NE 266; 
Reuter v. Meacham Contracting Co., 
143. Ky. 557, 136 SW 1028, AnnCas 
1912D 265. 

95. Peo. v. Omen, 290 Ill. 59, 124 
NE 860; Gardner v. Chicago, 224 Ill, 
254, 79 NE 624; Reuter v. Meacham 
Contracting Co., 143 Ky. 557, 136 SW 
1028, AnnCas1912D 265. 

96. Peo. v. Omen, 290 Tll, 59, 124 
NE 860; Mortell v. Clark, 272 111. 
201, 111 NE 993; Belleville v. Pfing- 
sten, 225 Ill. 293, 80 NE 266; Ton 
vy, Chicago, 216 Ill. 331, 74 NE 1044. 

97. Belleville v. Pfingsten, 225 I11. 
293, 80 NE 266. 

[a]. Whus,. whether the pavement 
of a certain city street ought to be 
macadam or brick must be deter- 
mined by the city council, and that 


Vv. 
Atlanta, 144 Ga. 722, 87 SE 1058: 
Georgia R., etc., Co. v. Decatur, 137 
Ga. 537, 73 SE 830, 40 LRANS 935; 
Speer v. Athens, 85 Ga. 49, 11 SHE 
802, 9 LRA 402. ( 
Ill.—Mortell v. Clark, 272 Tll. 201, 
111 NE 993; Belleville y. Pfingsten, 
225 Tll. 293, 80 NE 266; Gardner y, 
Chicago, 224 Ill. 254, 79 NE 624. 
Ind,—Coburn v. Bossert, 13 Ind. A. 
es 40 Ne 281. 
La.—Fourmy v. Franklin, 126 la, 
151, 52 S$ 249. : 7 
N. C.—Kinston y, Atlantic, etc., R. 
Co., 183 N. C. 14, 110 SE 645; Felmet 
v.iCanton, 177 N.C. 52, 97.SH 728, 
2. Chicago v. Hirschl, 275 Ill. 60, 
113 NE 899. ~ 
3. Robertson Lumber Co. vy. Grand 
Forks, 27 N. D, 556, 147 NW 249. 
4. Maysville v, Maysville St. R., 
ete., Seaiirs Ky. 673, 108 SW 960, 3 
[a] Street railroad property.—A . 
statute authorizing assessments on 
lots of lands abutting on the street 
does not authorize assessments on a 
street car franchise to operate a line 
of road in the center of the street 
improved. Maysville v. Maysville St, 


Fi, ete.,* Co.,, 1285 Kye) 6735 hos! wei 
960, 82 KyL 1366. 

5. Matter of Anthony Ave, 46 
Mise, 626, 95 NYS 77. 

6. See infra § 2980. 

7 Matter of Anthony Ave. 46 


. 525, 95 NYS 77 [aff 124 App. 

iv. 940 mem, 109 NYS.1123 mem 
(aff 196 N. Y. 513 mem, 89 NE 1095 
mem) ]. 

8 lIowa.—Chicago, ete, R. Co. v. 
Reinbeck, 201 Iowa 126, 206 NW 
664; Chicago, etc., R. Co. v. Phillips, 
111 Iowa 3877, 82 NW 787. 

Kan.—Ft. Scott v. 44 
Kan. 137, 24 P 64. 

Ky.—Caldwell v. Rupert, 10 Bush 
7 9), 

Oh.—Ford v. Toledo, 64 Oh. St. 92, 
59 NE 779. 

Wash.—State v. Savidge, 95 Wash. 


Kaufman, 


esr) a 
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boundaries of the assessment district.? 
Tidelands owned by private persons are assessable 
as any other private property to pay the cost of 


local improvements.?° 


[§ 2872] (2) Real or Personal Property or In- 
It is generally held that real 
property only, and not personal property, may be 
assessed for local improvements because real prop- 
erty only can be benefited by the improvement." 
And of course personal property is not subject to 
assessments where the right to levy the assessments 
is expressly confined by charter or statute to real 


corporeal Rights. 


property benefited thereby.’” 
Incorporeal rights. 


240, 163 P 738; Spokane Falls v. 
Browne, 3 Wash. 84, 27 P 1077. 

{al Property laid out into squares. 
—Where the charter requires assess- 
ments for street improvements to be 
made against lots forming “one 
fourth of a square” there is no au- 
thority to levy assessments for this 
purpose on land that has not been 
laid out in squares. Caldwell v. Ru- 
pert, 10 Bush (Ky.) 179. 


9. Peo. v. Waldorf, 217 N. Y. 96, 
111 NE 467, 112 NE 49. 
10. North American Lumber Co. 


v. Blaine, 89 Wash. 366, 154 P eis 


11. Ark.—Snetzer- v. Gregeg, 
Ark. 542, 196 SW 925, LRAI917F 
999; Texarkana Waterworks Impr. 


. No. 22 v. Southwestern Gas, 
Co., 121; Ark, 106,180) SW (764s 
Ft. Smith Light, ete, Co. v. Mc- 
Donough, 119 Ark. 254, 177 SW 926 
dictum). 

: i aonta Clara Valley Land Co. 
vy. Meehan, 62 Cal. A. 531, 217 P 

87. 

A {ll.—Rich v. Chicago, 152 Ill. 18, 38 
NE 255. 

Ind.—Haynes Auto, Co. v. Kokomo, 
186 Ind. 9, 114 NE 758; Marian, etc., 
Tract. Co. v. Simmons, 180 Ind, 289, 
102 NE 182. 

lowa:—Chicago; ete. R. + Co..' v. 
Reinbeck, 201 Iowa 126, 206 NW 664. 

Mo.—Union Trust Co. v. Pagen- 
stecher, 221 Mo, 121, 119 SW 1103. 


Oh.—Davis v. Cincinnati, 36 Oh. 
» 24. 
“Assessments for local benefits 


must be confined to real estate re- 
ceiving peculiar benefits from the 
jmprovement to be constructed and 
maintained.” Snetzer v. Gregg, 129 
Ark. 542, 548, 196 SW 925, LRA1917F 
ep Los Angeles Pac. Co. v. Hub- 
bard, 17 Cal. A. 646, 121 P 306; Chi- 
cago, ete., R. Co, v. Reinbeck, 201 
Iowa 126, 206 NW 664; Chicago, etce., 
R. Co. v. Phillips, 111. Iowa 377, 82 
NW 787; Detroit v. Weil, 180 Mich. 
593, 600, 147 NW 550. 

“Tt is within the province of the 
legislature to say that the real es- 
tate alone shall'be subject to such a 
special assessment, for the reason 
that special benefits accrue almost 
exclusively to lands, so that gener- 
ally, in works commonly classed as 
‘internal improvements,’ the real es- 
tate alone has been taxed.” Detroit 
v. Weil, supra. 

[a] Ties, tracks, poles, rails, and 
switches.—L,. (1903) p 876, relating 
to street openings, requires by § 15 
that each lot, piece, or parcel of land 
be designated upon a diagram as a 
basis for assessments. Section 17 
requires the amount of assessment to 
be set opposite each lot, piece, or 


eae ee es es ae ae 5 ae a ee a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Under statutes authorizing 
assessments against owners or occupants of houses 
and lots benefited by street improvements, incor- 
poreal rights such as rights of cranage and wharf- 
age are not subject to taxes for paving streets."* 

{§ 2873] (3) Unoccupied or Unimproved Property. 
The right to assess land for a local improvement 
does not depend upon the use to which the owner 


may choose to put it or whether he may see fit 
to put it to any use.‘* Hence, unless exempt by 
express provision of charter or statute,1> unoccupied 


or unimproved property may be subjected to assess- 


improvement.?7 


ment for local improvements;!® and this may be 
so although there is no immediate need for the 
But if total lack of benefit can be 
shown, the assessment should on that ground be set 
aside.18, So water rates arbitrarily fixed on vacant 
lots have been held invalid as not made with regard 
to special benefits.1° 

[§ 2874] (4) Agricultural Land. It is very gen- 


erally held that land lying within the limits of the 


parcel of land which under § 20 is 
made a lien upon the property as- 
sessed. These sections and §§ 23 
and 26 use the terms “property,” 
“lands,” and ‘‘each lot, piece or par- 
cel of land,” interchangeably. It 
was held that, in requiring the super- 
intendent of streets to assess the 
benefits from street improvements 
on the property of any street rail- 
road within the assessment district, 
the word ‘property’ was used in a 
limited sense and as referring to that 
species of property ‘designated as 
“land,” which as defined by Civ. 
Code § 659 is “the solid material of 
the earth,” and hence there was no 
authority for an assessment against 
the ‘ties, tracks, poles, rails and 
switches” as such or apart from the 
franchise. Los Angeles Pac. Co. v. 
Hubbard, 17 Cal, A. 646, 121 P 306. 

13. Knickerbocker Ice Co. v. New 
York, 209 App. Div. 434, 204 NYS 
632 [aff 239 N. Y. 595 mem, 147 NE 
210 mem]. 

14.- Powers v. Grand Rapids, 98 
Mich. 393, 57 NW 250; and cases in- 
fra note 16 

[a] Thus the owner of lands in 
the bed of a river might be assessed 
where, although in their present con- 
dition the lands were not accessible 
by teams immediately from _ the 
street, they were accessible for foot 
passengers and the street was used 
in passing to and from them. Pow- 


ers v. Grand Rapids, 98 Mich. 393, 
57 NW 250. 
15. See infra §§ 2903-2915. 


16. Colo.—Hildreth vy. Longmont, 
47 Colo. 79, 105 P°107: 
AN as tee las v. Boston, 9 Cush. 


Minn.—State v. Robert P. Lewis 
oe 72 Minn, 87, 75 NW 108, 42 LRA 

Mo.—Salem v. Young, 142 Mo, A. 
160, 125 SW 857, 

Nebr.—Medland Vv. 60 
Nebr. 249, 82 NW 866. 

N. J.—Brown v. Union, 62 N. J. L. 
142, 40 A 632 [aff 65 N. J. L. 601, 48 
A 562]. 

Oh.—Ford v. Toledo, 64 Oh. St. 92, 
59 NE 779; Burckhardt v. Cincinnati, 
26) .Oh!. Cir bCt, NoeSe 15423 kin ee a, 


Linton, 


Dayton, 10 Oh. Cir. Ct. N. S. 522, 30 
Oh. Cir, Ct. 480; Ely v. Blyria, 33 
Oh? Cle, (Cty 2i4e 

R. I.—Bishop v.' Tripp, 15 R. 1 
466, 8 A 692. 

{a] Pasture land.—A tract or par- 


cel of land of sixty-five acres, abut- 
ting on streets on three sides and 
being vacant 
land, may be assessed for local im- 
provements. State v. Robert P. 
Lewis Co., 72 Minn. 87, 75 NW 108, 
42 LRA 639. 


unoceupied pasture. 


municipality, although used for agricultural pur- 
poses only, may be subjected to special assessments 
for local city improvements,?° even though as farm- 
ing land it receives no betterment from the improve- 
ment, provided that the construction of the improve- 
ment will increase the value of the land for any use 
for which it is adapted.?? 
applied in respect of such improvements as street 


The doctrine has been 


17. Hildreth v. Longmont, 47 
Colo, 79, 105 P 107; Ford v. Toledo, 
64 Ob, St. (92;.-59 INE 779.8 Kine ve 
Dayton, 10 Oh. Cir. Ct..N. S. 522, 30 
Oh, Cir. Ct. 480. 

[a] Assessment for sewerage sys- 
tem.—Although vacant lots may 
have no present use for a sewerage 
system, it adds to their value by 
giving them a sanitary advantage 
which renders them salable at a price 
which otherwise they could not com- 
mand, because of their desirability 
as compared with lots not having 
such advantage. Hildreth v. Long- 
mont, 47 Colo. 79, 105 P 107; King v. 


Dayton,~10' Oh. Cir. Ch, N. S. 522, 30 
Oh. Cir. Ct. 480. 
18. Atlanta v. Gabbett, 93 Ga, 


266, 20 SE 306; Warren vy. Chicago, 
118 Ill. 329, 11 NE 218; Stewart v. 
pea eon 3 Bay Cass; Isto Tipe 


{a] Thus a strip of land lying be- 
tween a sewer and the next proprie- 
tor’s land, not available for any use, 
is not assessable for the building of 
the sewer. Atlanta v. Gabbett, 93 
Ga. 266, 20 SE 306. 

Necessity for benefits see infra 
§§ 2979, 2980. 

19. Vreeland v. Jersey City, 43 
N. J. L. 1385; Provident Sav. Inst. v. 
Allen, 37 N. J. Eq. 36 [aff 87 N. J. 
Eq. 627]. 

20. Ill—Leitch v. LaGrange, 138 
Tl. 291; .27 NE 917, 

Ind.—Dickerson vy. Franklin, 112 
Ind. 178, 13 NE 579; Taber v. Graf- 
miller, 109 Ind. 206, 9 NE 721; Leeper 
v, South Bend, 106 Ind. 375, 7 NE 1; 
Kalbrier v. Leonard, 34 Ind. 497. 

Iowa.—Hahn vy. Le Mars, 197 Iowa 
292, 197 NW _ 8; Farwell v. Des 
Moines Brick Mfg. Co., 97 Iowa 286, 
66 NW 176, 85 LRA 63. 

Ky.—Duker  v. Barber’ Asphalt 
Pav. Co., 74 SW 744, 25 KyL 135. 
Central Covington v. Park, 56 SW 
650, 21 KyL 1847; Hood v. Lebanon, 
15 SW 516, 12 KyL 813. 

Mo.—Whitsett v. Carthage, 270 Mo. 
269, 1938 SW 21. 

N. Y.—McKee Land, ete., Co.- v. 
Williams, 63 App. Div. 553, 51 NYS 
399, 71 NYS 1141. 

Or.—Rogers v. Salem, 61 Or, 321, 
122 P 308. 

Pa.—McKeesport v. Soles, 178 Pa. 
363, 35 A 927; Canton Borough wi 
Williams, 67 Pa. Super. 239; Hum- 
melstown Borough yv. Brunner, 5 Pa, 
Dist. 8, 17 Pa. Co. 140. 

21. Leitch v. La Grange, 138 Ik 
291, 27 NE 917; Hahn v. Le Mars, 197 
Iowa 292, 197 NW 8; Canton Borough 
v. Williams, 67 Pa. Super. 239. Com- 
pare Hdwards v. Chicago, 140 Ill. 
440, 30 NE 350 (holding that farm- 
ing lands, drained only by surface 

—x< 


~ §§ 2874-2878} 


paving*? and the construction of sidewalks,?* curb: 
ing,** and sewers.2> And, in accordance with the 
principle elsewhere considered, statutory provisions 
limiting the liability of agricultural land to munici- 
pal taxation do not apply to special assessments 
for local improvements.?¢ 


[§ 2875] (5) Improvements Placed on Land.2? 


The power to levy special assessments for local im- 
provements on buildings or other improvements 
placed on abutting or adjacent land has been de- 
nied on the ground that the enhancement in value 
due to the local improvements accrues to the land 
and not to the buildings on it;?8 and it has been 
denied also on the ground that the charter provided 
that ‘‘real estate only shall be assessed’’ for local 
improvements.?? On the other hand, it has been 
held that the word ‘‘land’’ as used in a constitu- 
tional provision relating to special assessments for 
benefits from local improvements includes the house 
and everything constituting a part of the realty.%° 

Buildings on land of another. It has been held, 
under a statute providing that assessments for im- 
provements shall not exceed a certain percentage of 
the actual value of the lot or tract assessed, that 
no assessment can be levied against buildings placed 
on the lot or tract by lessees, since they constitute 
personal property.*t. But there is also authority 


to the effect that a statute, authorizing an assess-. 


ment on lands receiving special benefits from a local 
improvement, recognizes the ownership of buildings 
on lands of another and buildings so situated are 


drainage, cannot be specially as- 
sessed for the construction of an 
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Nehan, 64 SW 457, 23 KyL 889. 
Md.—Cahill v, Baltimore, 129 Md. 
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land for the purpose of assessment and as such are 
properly assessed to the ownefs thereof.?2 

[§ 2876] (6) Property Not Included in Prelimi- 
nary Assessment. In the absence of statutory au- 
thority, where a preliminary assessment is required, 
land not included therein is not liable to assess- 
ment.** But where under the statute the council 
may alter or amend an estimate of assessments, it 
may add property omitted from the original esti- 
mate,** although the taxpayer at the time the 
omitted property should have been assessed listed 
all the property with the assessor which the latter 
considered subject to assessment.®® 

[§ 2877] (7) Leasehold Interests. Although by 
virtue of the common law a leasehold remains a 
chattel real, it is within the power of the state 
to declare its nature contrary to the common law for 
the purpose of taxation.** By statute or charter 
leasehold interests in land may be made subject 
to special assessments for benefits derived from local 
improvements ;*" but in order to effect this purpose 
the language used to express the intent to do so 
must be clear and unequivocal. The assessment 
should be limited to the benefits that would accrue 
to the leasehold interest.*® 

Constitutionality of statutes. Statutes authorizing 
the assessment of leaseholds where the property is 
leased from the state are not objectionable as deny- 
ing constitutional rights.*° 

[§ 2878] b. Ownership*!—(1) In General. Change 
of ownership does ‘not affect the liability of land 
142 P 438. (2) And statutes subject- 


ing all leasehold interest and rights 
of private persons in or to harbor 


underground city sewer, three miles 
away, where the ordinance for the 
construction of the sewer makes no 
provision for the connection of the 
surface drains with the sewer). 

[a] This doctrine is justified by 
the rule elsewhere stated that it is 
not indispensable to the validity of 
an assessment that the benefits in- 
cluded therein should be present and 
immediate benefits, or that they be 
reflected in an immediate enhance- 
ment of market value, but it is per- 
missible to include benefits which 
may be reasonably anticipated to re- 
sult in the future from the improve- 
ment for which the assessment is 
made. See infra § 180. 

22. Farwell v. Des Moines Brick 
Mfg. Co., 97 Iowa 286, 66 NW 176, 35 
LRA 63. 

23. Taber v. Grafmilier, 109 Ind. 
206, 9 NE 721. 

24. Farwell v. Des Moines Brick 


Mfg. Co., 97 Iowa 286, 66 NW 176, 
385 LRA 63. 
25. Leitch v. La Grange, 138 II. 


Hahn v. Le Mars, 

197 Iowa 292, 197 NW 8; Whitsett 

v. Carthage, 270 Mo. 269, 193 SW 

pre e v. Salem, 61 Or. 321, 122 
0 


26. See infra § 2903. 

27. Inclusion of value for purpose 
of apportionment see infra § 3110. 

28. In re Piper, 32 Cal. 530. 

29. Spokane Falls v. Browne, 3 
Wash, 84, 27 P1077. 
oor Ex p. Hill, 194 Ala. 559, 69 S 

31. Chicago, etc., R. Co. v. Rein- 
beck, 201 Iowa 126, 206 NW 664. 

82. Granite State Land Co. v. 
Hampton, 76 N..H. 1, 79 A 25. 
aes Anderson vy. Passaic, 44 N. J. 


34. Sands v. Hatfield, 7 Ind. A. 
357, 34 NE 654; Hegan v. Louisville, 
107 SW 809, 32 KyL 1082. 

85. Hegan v. Louisville, supra. 

36. Chicago v. Chicago Univ., 302 
Til, 455, 184 NE 723, 23 ALR 244, 

37. Ill.—Chicago v. Chicago Univ., 


supra, 
Ky.—Louisviile, We CO. Ve 


291,21. NEY9LT; 


etc., 


17,98) A235. 

N. H.—Granite State Land Co. v. 
Hampton, 76 N. H. 1, 79 A 25. 

Oh.—Clements v. Norwood, 1 OhS 
&CP 192, 32 CincLBul 201. 

Wash.—North American Lumber 
Co, v. Blaine, 89 Wash. 366, 154 P 
446; Trimble v. Seattle, 64 Wash. 102, 
116 P 647 [aff 231 U. S. 688, 34 SCt 
218, 58 L. ed, 485]; Rabel v. Seattle, 
44 Wash. 482, 87 P 520. 

Ont.—In re Leach, 4 Ont. L. 614, 1 
OntWR 661, 

[a] Lease of tidelands owned by 
state.—By express statutory provi- 
sion in Washington special assess- 
ments may be levied on leasehold in- 
terests held by private parties in and 
to tidelands owned by the state where 
such leasehold interests were bene- 
fited by a local improvement. ‘'Trim- 
ble v. Seattle, 64 Wash. 102, 116 P 
647 [aff 2381 U. S. 6838, 34 SCt 218, 58 
L, ed. 435]. i 

[b] Sublease.—Where. the leased 
property is subleased for a part of 
the term the sublessee is properly 
assessed for benefits to him accruing 
from the construction of the im- 
provement. Granite State Land Co. 
v. Hampton, 76 N. H. 1, 79 A 25. 

88. Louisville, etc., R. Co. v. 
Nehan, 64 SW 457, 23 KyL 889; North 
American Lumber Co, v. Blaine, 89 
Wash. 366, 154 P 446. 

[a] Statute imposing liability.— 
Where by statute a perpetual lease 
with privilege of purchase is invested 
with the attributes of a fee simple 
title, the owner of such lease is an 
owner within a statute making own- 
ers of abutting property liable for 
special assessments for local im- 
provements. Clements v. Norwood, 
1 OhS&CP 192, 32 CincLBul 201, 

[b] Statute not authorizing as- 
sessment.—(1) A statute providing 
that special assessments may be 
levied on leasehold interests held by 
private parties in and to tidelands 
owned by the state does not author- 
ize an assessment on a leasehold in- 
terest in and to harbor area. North 
American Lumber Co. v. Blaine, 89 
Wash. 366, 154 P 446; North American 
Lumber Co, v. Blaine, 81 Wash, 13, 


areas within the limits of an incor- 
porated city to assessment for public 
improvements have no effect upon 
prior assessments on such interest 
for local improvements. North 
American Lumber Co. v. Blaine, 89 
Wash. 366, 154 P 446. (3) So also 
it has been held that a lessee is 
not an owner within a statute impos- 
ing on “owners” of abutting property 
the cost of making a local improveé- 
ment. Louisville, etc., R. Co. v. Ne- 
han, 64 SW 457, 23 KyL 889. 

39. Cahill v. Baltimore, 129 Md. 
17, 98 A 235; Philadelphia, ete., R. Co. 
v. Baltimore App. Tax Ct., 50 Md. 397. 

[a] Sublessee cannot justly be 
called upon to pay more than his 
share of the benefit to the property 
and if charged with the whole 
amount of the assessment he is en- 
titled to an abatement so that the 
fair share of his interest only will 
be assessed against him. Granite 
State Land Co. v. Hampton, 76 N. H. 
179, ANZ, 

40. Trimble v. Seattle, 231 U. 8S. 
683, 689, 34 SCt 218, 58 Li: ed. 435 
[aff 64 Wash. 102, 116 P 647]. 

‘Tt is urged that to deny the 
State’s obligation discriminates un- 
constitutionally against this class 
of lessees, since all others are free 
from the burden. But that is not 
true. Whether landlord or tenant 
shall pay a tax is a matter of pri- 
vate arrangement, and the practice 
one way or the other has no bearing 
on the matter. The argument from 
inequality really works the other 
way. If these leaseholds are not 
taxable, they are a favored class of 
property; for ordinarily leaseholds 
are taxed even if they are lumped 
and included in the value of the fee. 
When an interest in land, whether 
freehold or for years is severed from 
the public domain and put into pri- 
vate hands, the natural implication 
is that it goes there with the ordi- 
nary incidents of private property 
and therefore is subject to being 
taxed.” Trimble v. Seattle, supra. 

41. Conveyances made with intent 
to evade assessment see infra § 2996, 
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for assessments for municipal improvements,*? and 
hence a purchaser takes such property subject to 
the same liability as when the title was in his 
vendor.*? 

Licensees. A licensee under a license revocable 
at any time is not an owner within a statute making 
owners of property benefited by a local improvement 
hable for a special assessment.** 

Life tenants and remaindermen. The owner of a 
life estate in land and not the remainderman is an 
‘fowner’’ within the provisions of statutes relating 
to assessments for local improvements,*® and his 
estate is properly chargeable for the construction 
of a sidewalk in front of the property.*° However, 
it has been held that where no assessment is made 
or claimed against an undetermined life estate, an 
assessment for a street improvement against the 
property subject to the life estate properly is made 
for a sum in gross against the land held subject 
thereto.*7 

‘*Lot owner.’’ One who owns the fee of a street 
where it intersects a paved street is not a lot owner, 
within. an act which provides that the expense of 
paving in front of a lot may be recovered by a suit 
against the owner.*8 

Married women. Coverture of the owner is no 
reason why land should not be assessed for the cost 
of street improvement where no exception is made 
by the statute in favor of married women,?® since 
the liability to contribute to such improvements is 
general as to all property owners.°° 

Owners of easements. Where special assessments 
for local improvements are imposed by statute 
against ‘‘owners’’ of lots adjacent to the street im- 
provement, the owner of a mere easement in the 
lots is not hable to special assessment.*+ 

Purchaser from exempt vendor. The fact that 
land owned by the state at the time a local improve- 


42. Willoughby v. Chicago, 235 
DGS 45,1352 SCtii23,759. ened. 123; 
King v. American Standard Asphalt 
Co., (Ky.) 114 SW 1199 mem [cit 
Comley v, American Standard As- 
phalt Co., 130 Ky. 262, 113 SW 125]; 


it has been paid 
rules 


Douglass v. Cincinnati, 29 Oh. St.| 44, 49 L. ed. 232 

165; Ft. White v. Johnson, (Tex. 44, 

Civ. A.) 294 SW 690. St. Louis, 134 Ill. 
[a] Reapportionment of assess- 
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been completed to 
for, and the same 
as to the enforcement of the 
assessment applicable to the former 
owners are applicable to him. 
tle )v., Kelleher, 495 U.S. 36%, 25, SCt 


Louisville, etc., R..Co. v. Hast 


Buse v, Cincinnati, 11 Oh, Dec, (Re- 


[§§ 2878-2879 © 
ment was ordered could not be assessed to pay for 
the improvement®? will not invalidate an assessment 
for the improvement completed after title to the 
land had passed to a private person.** 

[§ 2879] (2) Public Property®*—(a) In General. 
In the absence of constitutional prohibition, the leg- 
islature may authorize special assessments for local 
improvements on any species of public property 
whatsoéver,®* except property belonging to the fed- 
eral government.®® And this is so even though by 
statute a part of the cost of the improvement for 
which the assessment is made is to be paid out of 
the general funds of the municipality.°* Thus it 
has been held permissible to impose assessments 
for local improvements on state property,°* county 
property,°® city property,®° and school property.® 
This, it has been said, does not involve any question 
of conflicting sovereignty.®? Nor is the exercise of 
the power repugnant to a constitutional provision 
that publie property used for publie purposes shall 
be exempt from taxation.®* Nevertheless, the ques- 
tion whether public property shall be assessed for 
local improvements depends solely on the legislative 
will,** and in accordance with elementary principles 
elsewhere considered,® the power to subject public 
property to assessments of this character does not 
exist in the absence of statutes conferring it.°* Fur- 


thermore, there is great conflict of authority in re- 


spect of the character of statutes necessary or suffi- 
cient to confer power on municipalities to impose 
special assessments for local benefits on public 
property. According to one view general statutes 
or charters which confer power on a municipality 
to assess property benefited for local improvements 
are broad enough to include public property.®* On 
the other hand many decisions hold that the power 
to levy assessments against publie property must be 
conferred either in express terms or by necessary 


inquire whether] it maintained its bridge, the borough . 
being the owner of the land in fee. 
Warren Borough v. Pleasant Bridge 
Co., 16 Pa, Co. 44, 

52. See infra §§ 2881, 2906. 

53. Cotting v. Com., 205 Mass, 523, 
91 NE 900 (the condition when the 
plaintiffs took their deeds was that 
this land was subject to an assess- 
ment as soon as it came into the 


Seat- 


656, 25. NE 962; 


ment after purchase.—Purchasers of 
land, after payment of a street as- 
sessment against it, cannot complain 
of a reapportionment resulting in an 
additional assessment because at the 
time of assessment neither they nor 
their vendor were parties to the ac- 
tion involving the proceeding, since, 
if the reapportionment was made 
according to a former opinion of the 
court of appeals, and equally upon 
all the property on both sides of the 
street, it is immaterial when it was 
made, the purchasers not claiming 
that the assessment was erroneous, 
but they are not precluded by the 
assessment. King v. American 
Standard Asphalt Co., (Ky.) 114 SW 
1199 mem [cit Comley v. American 
Standard Asphalt Co., 130 Ky. 262, 
113 SW 125], 

43. Willoughby v. Chicago, 235 U. 
S. 45, 35 SCt 23, 59°L. ed. 123; Seat- 
tle wii Kelleher,)1952U. 8S) 351,26 
Sct 44, 49 L. ed. 232; Wilkinson v. 
District of Columbia, 22 App. (D. C.) 

; In re Hlizabeth;, 49° N.1J..L. 
488, 10 A 363; Ft. White v. Johnson, 
(Tex, Civ. A.) 294 SW 690. 

-{a] Reason for rule.—Taxation, 
whether general or special, is not 
subject to the rules applicable to a 
vendor’s lien and its enforcement 
against a bona fide purchaser for 
value, and it is for one purchasing 

. lands after a public improvement has 


print) 618, 28 CineLBul 111. 

[a] Thus a mere contract right in 
one railroad company to run its 
trains over the track of another 
company, the right being held subject 
to being determined upon notice, does 


mot invest the former company with 


such ownership in the right of way 
as can be subjected to special as- 
sessment, Louisville, ete.,. R. Co. 
nf tical St. Louis, 134 Dll, 656, 25 NE 

62. 

45. Meanor y. Goldsmith, 216 Pa. 
489, 66 A 1084, 10 LRANS 3842; York 
City v. Beitzel, 41 Pa. Super, 194. 

46. See cases supra note 45, 

47. Busenbark vy. Clements, 22 Ind. 
A, 557, 58 NE 665. 


48. Schenectady v. Union College, 
Ata N. Y. 241, 89 NE 67, 26 LRA 
49. Rose v. Balfe, 43 Ind. 353; Ball 


v. Balfe, 41 Ind. 221. 

50. Ball v. Balfe, 41 Ind, 221. 

51. Muscatine v. Chicago, ete, R. 
Co., 88 Iowa 291, 55 NW 100; Warren 
Borough y, Pleasant Bridge Co., 16 
Pa. Co, 44, 

{a] Railroad company having a 
mere right of way over lots adjacent 
to the street improved is within this 
rule. Muscatine vy. Chicago, etc. R. 
Co., 88 Iowa 291, 55 NW 100. 

[b] Toll bridge company cannot 
be assessed with regard to land over 
which it held a right of way, while 


plaintiffs’ hands, under an order for 
a sewer which had been passed pre- 
viously. There was a liability which 
was sure to become absolute and en- 
forceable against the land as soon 
as the work was completed and the 
expense ascertained). 


54. Exemption see infra § 2906. 
55. See infra §§ 2881-2884, 
“Eiven public property is often 


subjected to these special assess- 
ments; there being no more reason 
to excuse the public from paying for 
such benefits than there would be 
to excuse from payment when prop- 
erty is taken under eminent domain.” 
2 Cooley Tax, (3d ed): p 1236 [quot 
Whitmore vy. Hartford, 96 Conn. 511, 
519, 114 A 686]. 

56. See infra § 2880. 

57. Shreveport v. Weiner, 134 La. 
800, 64 S 718; Ross v. New York, 3 
Wend. (N. Y¥.) 333. 


58. See infra § 2881. 
59. See infra § 2882. 
60. See infra § 2883. 
61. See infra § 2884. 


nade re v. Bloomington, 106 

63. Hager v. Gast, 119 Ky. 502, 
84 SW 556, 27 KyL 129, 

64. Clinton v. Henry County, 115 
Mo, 557, 22 SW 494, 37 AmSR 415. 
65. See supra § 2811. | 

66. See infra §§ 2881-2884, . 

67. See infra §§ 2881-2884, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


$§ 2879-2881] 


implication and that general provisions authorizing 
the imposition of assessments for local improvements 
on property benefited thereby do not include public 


property.®§ 


Whether publicly owned property not used for a 
public purpose stands on the same footing as prop- 
erty used for a public purpose is a question concern- 
ing which there is some conflict of opinion.®® 

[§ 2880] (b) Property Belonging to Federal Gov- 
Crown Property. Property belonging to 
the federal government cannot be assessed by mu- 
nicipalities for local improvements.”° 
tempt by a state to authorize municipal authorities 
to levy special assessments upon the property of the 
United States would constitute an invasion of the 
rights of a distinct sovereignty.” 
mere fact that property not owned by the United 
States is used, among others, by the United States, 
as an instrument for effecting its purpose to perform 
an obligation devolving on it to develop coal lands 


ernment; 


68. See infra §§ 2881-2884, 

69. See infra § 2880 et seq. 

fa] In California (1) formerly the 
rule was that only property used for 
a public purpose could be held ex- 
empt from liability for local assess- 
ment. Tulare Irr. Dist. v. Collins, 
154 Cal. 440, 97 P 1124; City St. Impr. 
Co. v. California Univ.,.153 Cal. 776, 
780, 96 P 801, 18 LRANS 451; Witter 
v. Mission School] Dist., 121 Cal. 350, 
53 P 905,66 AmSR 33. (2) “Wherever 
lands, though owned by some. public 
agent or mandatory of the govern- 
ment, school boards, counties or 
cities, penal or reform institutions, 
or institutions for the feebleminded 
or insane, are not in use in the per- 
formance of a public function, such 
lands, in the absence of a constitu- 
tional or legislative restriction (such 
as we have seen does not exist in 
this state) are justly compelled to 
bear their part of the expense which 
goes directly to increase their 
values.” City St. Impr. Co. v. Cali- 
fornia Univ., supra. (38) By present 
legislation the local authorities may 
assess public property where in their 
judgment such property would be 
benefited by the improvement. If 
they consider the property not to be 
benefited they may exclude it from 
assessment, Cohen v. Alameda, 183 
Cale 519, 0191° P10: 

70. Fagan v. Chicago, 84 Ill. 227, 
234; Whittaker v. Deadwood, 23 S. D. 
538, 122 NW 590, 139 AmSR 1076. 
See McLean v. Bloomington, 106 Til. 
209 (recognizing rule). 

“Power to... impose assessments 
for benefits can only be exercised on 
the governed, and not on the gov- 
erning power.’ Fagan v. Chicago, 


{a] * ‘Thus customhouses, post 
offices, and courthouses are neces- 
sary instrumentalities and proper 


means to be employed by the federal 
government in executing its sover- 
eign power, and are not subject to 
special assessment for local improve- 
ments by municipalities. Fagan v. 
Chicago, 84 Ill. 22 

[b] Property of volunteer mili- 
tary organization.—The commanding 
officer of a volunteer corps, who ac- 
quires premises, by virtue of the Vol- 
unteer Act of 1868, for the use of 
the corps, is not liable as owner of 
the premises to pay the apportioned 
part of the expense of sewering and 
paving the street upon which the 
premises abut, inasmuch as the prem- 
ises are owned upon behalf of the 


crown. Hornsey Le est Dist. Council 
v. Hennell, [1902] 2 K. B. 73 

71. McLean v. Bloomington, 106 
Ill. 209, 

72.*Choetaw, ..etc.,2 7.0) Co, 
Mackey, 256 U. S. 531, 41 SCt 582, 


65 L. ed. 1076 [aff 261 Fed, 342]. 
73. See infra § 2903 et seq. 
74, Clinton vy. Henry County, 115 


MUNICIPAL CORPORATIONS 


ments.?2 


[44 C.J.] 523 


belonging to the Indians, will not relieve it from 
liability to assessment by a city for local improve- 


[§ 2881] (c) State Property. In the absence of a 


And any at- 


However, the 


Mo. 557, 22 SW 494, 37 AmSR 415. 

75. Conn.—State v. Hartford, 50 
Conn, 89, 47 AmR 622. 

Ill.—Fagan vy. Chicago, 84 Ill. 227. 

Iowa.—Polk County Sav. Bank v. 
State, 69 Iowa 24, 28 NW 416. 

Ky.—Hager v. Gast, 119 Ky. 502, 
84 Sw 556, 27 KyL 129. 

Md.—Baitimore County v. Mary- 
land Hospital for Insane, 62 Md. 127. 

Mo.—Clinton v. Henry County, 115 
Mo. 557, 22 SW 494, 37 AmSR 415. 

Nebr.—Von Steen v. Beatrice, 36 
pea: 421, 54 NW 677. 

N. Y.—In re Melrose Ave., 234 N. Y. 
48, 136 NE 235; Peo. v. Yonkers, 229 
NeW. dl), 27 NE 593; Hassan v. Roch- 
ester, 67 N. Y. 528, 534. 

Tenn. — Morristown v. Hamblen 
County, 136 Tenn. 242, 188 SW 796. 

Wash.—In re Western Ave., 93 
Wash. 472, 161 P 381. 

“The legislature clearly has the 
right by positive enactment to de- 
clare that such property may be 
assessed for local improvements.” 
Hassan v. Rochester, supra. 

[a] In support of this view, it has 
been said that whatever may be the 
legislative policy with reference to 
taxing property devoted to a public 
use for local improvements, such pol- 
icy must necessarily disappear when 
a valid statute has been enacted, 
which. clearly indicates that the 
property specified is made liable to 
taxation and assessment. Hager v. 
Gast, 119 Ky. 9502, 84 SW 556,27 
KyL 129. 

[b] State armory site not on tide- 
lands, and situated within the corpo- 
rate limits of a city, is liable for 
assessments for benefits for street 
improvements, In re Western Ave., 
93. Wash, 472, 161 P 381 (under. a 
statute providing that all lands of 
the state within the corporate limits 
of a city except tidelands may be as- 
sessed for local improvements). 

76. Hager v. Gast, 119 Ky. 502, 
84 SW 556, 27 Kyl 129. 

77. See supra § 2811. 

7g. Ala.—Huntsville v. Madison 
County, 166 Ala. 889, 52 S 826, 139 
AmSR 45. 

Conn.—State v. Kilburn, 81 Conn. 
9, 69 A 1028, 129 AmSR 205; State v. 
Hartford, 50 Conn, 89, 47 AmR 622. 

Tl. —Fagan Vv. Ghicago, 84 Ll, 227. 

Iowa.—Polk County Sav, Bank v. 
State, 69 Iowa 24, 28 NW 416. 

Md.—Baltimore County v. Mary- 
land Insane Hospital, 62 Md. 127. 

Mich.—Peo. v. Ingall, 238 Mich. 423, 
213 NW 713. 

Mo.—Clinton v. Henry County, te 
Mo, 557, 22 SW 494, 37 AmSR 


Nebr.--Von Steen Vv. eon "36 
Nebr. 421, 54 NW 677. 
ae J.—-Undercliff Terminal, etc., 


. Edgewater, 81 N. J. UL. 351, 80 
“eNews York, e€tei-)R. Cow Ve 
Yard, 48 N. J. L. 632. 

N. Rochester, 43 


| Soc., 46 Wash, 150, 89 P 466. 


constitutional provision to. the contrary” the ques- 
tion whether public property shall be assessed for 
local improvements depends solely on the legisla- 
tive will,’* and the legislature has power to make 
property ofa state situated within a municipality 
liable to special assessments for benefits accruing 
from local improvements.7® 
power is not repugnant to a constitutional provi- 
sion that public property used for public pur- 
poses shall be exempt from taxation.”® 
less, in accordance with a well-settled principle 
heretofore considered,’ the power to subject the 
property of the state to assessments of this char- 
acter does not exist in the absence of statutes con- 
ferring it,’® and the power must be conferred either 
expressly’® or by necesgyary implication.®° 


The exercise of this 


Neverthe- 


And it 


Hun 102 [aff 122 N. Y. 229, 25 NB 
238]. 


Pa.—Pittsburg v. Sterrett Subdis- 
trict School, 204 Pa. 635, 54 A 463, 
61 LRA 183, 

Wash.—Spokane v. Security Sav. 


[a] Reason is that the “state 
holds the immunities in this respect 
belonging by the English common 
law, to the king. It is not to be sued 
without its consent.” State v. Kil- 
burn, 81 Conn, 9, 11, 69 A 1028, 129 
AmSR 205. 

[b] Thus it has been held that, in 
the absence of a statute authorizing 
municipalities to levy. assessments 
against state property, state fair 
grounds in the city are not subject 
to special assessments for cost of 
sewers and street improvements, and 
the fact that such grounds are used 
for other purposes occasionally does 
not affect the rule. Peo. v. Ingalls, 
238 Mich. 423, 213 NW 713. 

79. Conn.—State v. Kilburn, 81 
Conn. 9, 69 A 1028, 129 AmSR 205; 
State v. Hartford, 50 Conn. 89, 47 
AmkR 622. 

Ill.—Fagan v. Chicago, 84 Ill, 227. 

Iowa.—Polk County Sav. Bank vy. 
State, 69 Iowa 24, 28 NW 416. 

Md.—Baltimore County vy. Mary- 
land Hospital for Insane, 62 Md. 137, 


Nebr.—Von Steen vy. Beatrice, 36 
Nebr, 421, 54 NW 677. 

N. Y.—Elwood_ v. Rochester, 43 
Hun 102 [aff 122 N. Y. 229, 25 NE 


238). 

Wash.—Spokane v. Security Sav. 
Soc., 46 Wash, 150, 89 P 466. 

“It is a well settled principle of 
common law that the Crown is not 
bound by a statute, the words of 
which tend to restrain or diminish 
any of his rights or interests, unless 
he be specially named therein.” 
Clinton v. Henry County, 115 Mo. 557, 
566, 22 SW 494, 87 AmSR 415, 

[a] “To bind the land of the State 
in a way that may divest it from the 
State, or destroy. or impair one of 
its established agencies or means 
for carrying on its functions, the Leg- 
islature must unequivocally, give its 
sanction. ....., It, ) ds). not-ajmaterial 
whether the State’s property may be 
taken from it by a tax in the nature 
of assessment for benefits or in some 
other way. The danger exists of 
taking that which bélongs to and is 
essential to the State; and it cannot 
be exposed to this danger without 
its direct sanction.” Baltimore 
County v. Maryland Hospital for In- 
sane, 62 Md. 127, 132. 

80. State v. Kilburn, 81 Conn, 9, 
69 A 1028, 129 AmSR 205; State v. 
Hartford, 50 Conn, 89, 47 AmR 622; 
Polk County Sav. Bank v. State, 69 
Iowa 24, 28 NW 416; Bronx Park- 
way Commn. v. Yonkers, 106 Misc. 
579, 175 NYS 207 [aff 190 App. Div. 
948 mem, 179 NYS 943 mem]. 
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has been held that statutes or charters which in 
general terms confer on a municipality power to 
levy special assessments on property benefited by 
local improvements do not authorize municipalities 
to levy special assessments on state property ;*! but 
it has been held that the power to impose special 
assessments on state property is given by a statute 
which provides that all lots or parcels of land within 
a specified improvement district are subject to as- 
sessments for the purposes stated ‘‘except such as 
may belong to the United States or are used as a 
cemetery.’’®? 

Canal lands. Lands conveyed by a state to trus- 
tees for canal purposes, the trustees being vested 
with legal title to the land with power to sell the 
same and devote the proceeds to the completion of 
a canal, are not state lands so as to be exempt from 
assessments for opening streets and other public 
places.® 

Lands held in trust by the state for the benefit 
of a private person during his life, and after his 
death for the benefit of persons who cannot be ascer- 
tained until he dies, are not state lands and are 
subject to assessment for local improvements.** 

Lands mortgaged for benefit of school fund. A 
city charter providing that the city in making as- 
sessments for benefits may assess benefits on the 

81. Ala.—Huntsville v. Madison|ty, 69 Fla. 581, 


County, 166 Ala. 389, 52 S 326, 139/1917D 843. 
45 


AmSR 3 
Conn.—State v. Kilburn, 81 Conn. 9, 


MUNICIPAL CORPORATIONS 


68 S 759, AnnCas 


Ga.—LaGrange v. Troup County, 
132 Ga. 384, 64 SE 267, 16 AnnCas 


'§§ 2881-2883 


real estate ‘‘belonging to’’ the state situated within 
the city, and specially benefited, etc., imports benefi- 
cial ownership, but contains no implication that land 
on which the state has a mortgage for the benefit 
of the school fund may be assessed for benefits.*° 

[§ 2882] (d) County Property. In the absence 
of constitutional prohibition®® the legislature may 
authorize the imposition of special assessments for 
local improvements on property of a county used 
for public purposes.8* The state, it is said, may 
apportion a public burden upon the public, in com- 
mon with private property, in proportion to the 
benefits conferred upon that property ;°* this does 
not involve any questions of conflicting sover- 
eignty.°® In some jurisdictions, it is held that gen- 
eral power, conferred by statute on a city to levy 
special assessments upon property benefited by local 
improvements made by the city, gives it power to 
impose special assessments on property of a county 
which has been benefited by local improvements.” 
But in most jurisdictions where the question has 
received consideration the courts hold that county 
property used for a public purpose cannot be as- 
sessed by a city for local improvements except where 
the power to do so is given either expressly or by 
necessary implication.®* 

[§ 2883] (e) City Property. City property is not 
Constr. Co. v. Jasper County, 117 
Iowa 365, 90 NW 1006, 1009, 94 Am 


SR 301. (2) “One theory upon which 
public property is exempted from. 


69 A 1028, 129 AmSR 205; State v. |} 885. general taxation is that it is idle 
Hartford, 50 Conn, 89, 47 AmR 622. ; Ill—McLean County v. Blooming-|for the public to tax itself for the 
Tll.— Fagan v. Chicago, 84 Ill. 227.] ton, 106 Ill. 209. purpose of paying money to itself. 


Towa.—Polk County Sav. Bank v. 
State, 69 Iowa 24, 28 NW 416. 

Md.—Baltimore County v. Mary- 
Jand Hospital for Insane, 62 Md. 
127. 

Mo.—Clinton v. Henry County, 115 
Mo. 557, 22 SW 494, 37 AmSR 415. 

Pa.—Pittsburg v. Sterrett Subdis- 
trict School, 204 Pa. 635, 54 A 463, 
61 LRA 183. 

Wash.—Spokane v. Security Sav. 
Soc., 46 Wash. 150, 89 P 466. 

Analogous decisions see infra §§ 
2882-2884. : 

82. Peo. v. Yonkers, 229 N. Y. 1, 
7, 127 NE 593. See Hassan v. Roch- 
ester, 67 N. Y. 528, 534 (where it 
was held that state lands might be 
assessed for local improvements un- 
der a charter providing “that all 
sums to be raised by the common 
council shall be assessed upon all 
real and personal estate in the said 
city, but that no property which shall 
be exempt from taxation by the gen- 
eral laws of the state, shall be liable 
to be assessed for the ordinary city 
or caunty taxes, ‘but may be as- 
sessed and taxed for local improve- 
ments; but public squares and parks 
of said city which shall not be lia- 
ble to be assessed for any pur- 
pose’ ’’). : 

83. Illinois, etc., Canal v. Chicago, 
12 Tl, 403. 

84. State v. Elizabeth, 65 N. J. L. 
483, 47 A 455 [aff 66 N. J. L. 688, 
52 A 1130]; State v. Elizabeth, 65 
N. J. L. 479, 47 A 454 [aff 66 N. J. L. 
687, 52 A 1130] (so holding with 
regard to land, the title of which 
was vested in the chancellor of the 
state in trust). : 

85. State v. Kilburn, 81 Conn. 9, 
69 A 1028,'129 AmSR 205. 


86. See infra § 2903 et seq. 

87. Ala.—Huntsville v. Madison 
County, 166 Ala. 389, 52 S 326, 139 
AmSR 45. i 

Ark.— Paris Waterworks Impr. 
Dist. No. 2 v.. Logan County, 155 


Ark. 257, 244 SW 4. 
Colo.—El Paso County v. Colorado 
Springs, 66 Colo. 111, 180 P 301. 
Fla.—Gainesville v, Alachua Coun- 


Iowa.—Edwards, ete., Constr. Co. 
v. Jasper County, 117 Iowa 365, 90 
NW 1006, 94 AmSR 301. 

Kan.—St. John v. Stafford County, 
111 Kan. 128, 205 P 1033. 

Ky.—Mt. Sterling v. Montgomery 
County, 152 Ky. 687, 153 SW 952, 44 
LRANS 57. 


Mass, — Worcester County Vv. 
Nigrcesten, 116 Mass. 198, 17 AmR 
Mich.—Big Rapids v. Mecosta 


County, 99 Mich. 351, 58 NW 358. 

Miss.—Grenada v. Grenada County, 
115 Miss. 831, 76 S 682. 

Mo.—St. Louis v. Brown, 155 Mo. 
545, 56 SW 298. 

Mont.—Ricker v. Helena, 68 Mont. 
350, 218 P 1049. 

Nebr.—Von Steen v. Beatrice, 36 
Nebr. 421, 54 NW 677. 

Tenn. — Morristown v. Hamblen 
County, 136 Tenn. 242, 188 SW 796.. 

And see cases infra this section. 

McLean County vy. Blooming- 
106 Ill. 209. 

McLean County v. Blooming- 
ton, supra. 

90. Colo.—E1 Paso County v. Colo- 
rado Springs, 66 Colo, 111, 180 P 301. 

Ill.— McLean County v. Blooming- 
ton, 106 Ill. 209. 

Iowa.—Edwards, ete., Constr. Co. 
v. Jasper County, 117 Iowa 365, 90 
NW 1006, 94 AmSR 3801. 

Kan.—St. John v. Stafford County, 
111 Kan, 128, 205 P 10388; Franklin 
County v. Ottawa, 49 Kan. 747, 31 P 
788, 38 AmSR 396. 

Mont.—Ricker v. Helena, 68 Mont. 
350, 218 P 1049 (recognizing rule). 

[a] Reasons for rule.—(1) These 
decisions proceed on the theory that 
all owners of property are subject 
to special assessments; that taxa- 
tion is the rule and exemption the 
exception, and that an exemption 
statute should be strictly construed; 
that while the property of a munici- 
pal corporation cannot be sold under 
execution, or a lien declared against 
it, yet the tax is a personal charge 
against the owner, which may be en- 
forced by mandamus or other appro- 
priate remedies, Hdwards, 


etc., © 


This argument obviously does not 
apply to special assessments for 
segregated. improvement districts, 
still less to the case of county prop- 
erty in a small improvement dis- 
trict.” El Paso County v. Colorado 
Spans 66:. Colo. -111,.. 116,180. P 


[b] Courthouse square.—A-~ stat- 
ute empowering a city to make as- 
sessment upon all lots and pieces 
of ground abutting upon the improve- 
ment, containing no exemption or 
reservation of any kind, authorizes 
the imposition of a special assess- 
ment on a courthouse square, within 
a city owned by a county. Frank- 
lin County v. Ottawa, 49 Kan. 747, 
31 P-788, 33 AmSR 396, 

[c] “County square” used as pub- 
lic park.—Where the plat of a 
county seat town shows a block 
labeled ‘‘county-square,”’ the town 
company later executing to the coun- 
ty a deed therefor without restric- 
tions as to use, and the commission- 
ers assert a right of control, thereby 
accepting the property, full title 
thereto is vested in the county, and 
it is liable for the payment of pav- 
ing assessments, notwithstanding the 
square has been continually used as 
a public park, the city bearing most 
of the expense of improving and car- 
ing for it, and the county having 
made no use of it except as it may 
be regarded as Sharing in its main- 
tenance as such park. St. John v. 
eee County, 111 Kan. 128, 205 Pp 

Analogous decisions see 
2883, 2884. 

91. Ark.—Paris Waterworks Impr. 
Dist. No. 2 v. Logan County, 155 Ark. 
257, 244 SW 4. i 

Fla.—Alachua County v. Gaines- 
ville, 67 Fla. 506, 65 S 6538; Edwards 
v. Ocala, 58 Fla, 217, 50:S 421; 

Ga.—LaGrange v. Troup’ County, 
te Ga. 384, 64 SE 267, 16 AnnCas 

oO. 

Ky.—Mt. Sterling v. Montgomery 
County, 152 Ky. 637, 153 SW 952, 44 
LRANS 57. ; 

Mass. — Worcester 


infra §§ 


County Vv. 


EEE 


For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number; 
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liable to assessment for local improvements where 
it is exempted by statute from assessment.®? But as 
in the case of state and county property,®® it is well 
settled that in the absence of constitutional prohibi- 
tion, the legislature may authorize the imposition of 
special assessments for local improvements on prop- 
erty of a municipality used for public purposes;%* 
and where a municipality has statutory authority for 
exercising this power, it may do so, although a por- 
tion of the total cost of the improvement for which 


Worcester, 116 Mass. 193, 17 AmR 
15 


Mich.—Big Rapids v. Mecosta 
County, 99 Mich. 351, 58 NW 358. 

Miss.—Grenada v. Grenada County, 
115 Miss. 831, 76 S 682. 

Mo.—Edina v. Edina, etc., County 
School Dist., 305 Mo. 452, 267 SW 
112, 36 ALR 1532; Mullins v. Mt. St. 
Mary’s Cemetery Assoc., 239 Mo. 681, 
144 SW 109; St. Louis v. Brown, 155 
Mo. 545, 56 SW 298. 


Nebr.—Von Steen v. Beatrice, 36 
Nebr. 421, 54 NW 677. 
Tenn. — Morristown v. Hamblen 


County, 136 Tenn, 242, 188 SW.796. 

See supra § 2881; and infra §§ 
2882, 2884 (for analogous decisions). 
-f[a] As otherwise expressed, mere 
general language used in a statute 
giving a city power to levy local 
assessments will not authorize the 
enforcement of special tax bills 
against property of a county strictly 
devoted to public uses. Clinton v. 
Henry County, 115 Mo. 557, 22 SW 
494, 37 AmSR 415, 

[b] Reasons for rule.—The rea- 
sons in support of this doctrine have 
been variously stated as follows: (1) 
“The property of the Commonwealth 
is exempt from taxation because, as 
the sovereign power, it receives the 
taxation through its officers or 
through the municipalities it creates, 
that it may from the means thus fur- 
nished, discharge the duties and pay 
the expenses of government. Its 
property constitutes one of the in- 
strumentalities by which it performs 
its functions. As every tax would 
to a certain extent diminish its ca- 
pacity and ability, we should be un- 
willing to hold that such property 
was subject to taxation in any form, 
unless it were made so by express 
enactment or by clear implication. 
This property of the petitioners is 
not, indeed, in legal form, the prop- 
erty of the Commonwealth, but the 
authority by which the county holds 
it is derived from the statutes by 
which the duty is imposed upon the 
various counties of providing suit- 
able court-houses, jails and houses 
of correction. Gen. St. c 17 § 5, ¢ 
178 § 6. When thus provided, such 
estates, although held by the coun- 
ties, are so held for the uses and 
purposes of the commonwealth, are 
essential to the administration of 
the executive and judicial duties of 
its government, and are not to be 
deemed subject to taxation in any 
form, unless the intent of the legisla- 
ture to render them so clearly ap- 
pears.” Worcester County v. Worces- 
ter, 116 Mass. 193, 194, 17 AmR 159. 
(2) “Where general power is given 
a municipality to levy local assess- 
ments upon the property benefited by 
street improvements, and there is no 
provision clearly showing that public 
property shall be subject to such as- 
sessment, there is an implied excep- 
tion in favor of its exemption. The 
municipality can not assess abutting 
public property unless the power to 
levy such assessment is clearly 
given.” LaGrange v. Troup County, 
132 Ga. 384, 385, 64 SE 267, 16 Ann 
Cas 885. To same effect Morristown 
v. Hamblen County, 136 Tenn. 242, 
188 SW 796. 

{c] In Alabama (1) where this 
rule obtains (Huntsville v. Madison 
County, 166 Ala, 389, 393, 52 S 326, 
139 AmSR 45), (2) it was: further 
said that the lack of power to im- 
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pose a special assessment on county 
property, such as a courthouse 
square, might well be denied on the 
ground of lack of benefits from the 
improvement (Huntsville v. Madison 
County, supra). (3) ‘The Constitu- 
tion expressly limits this tax so as 
not to exceed the increased value of 
the property resulting from the bene- 
fit to be derived from such improve- 
ments. It is a matter of common 
knowledge that courthouse lots and 
the buildings thereon were procured 
and erected for public use, not to 
Sell or rent, and it would be diffi- 
cult. to ascertain how the county 
could be materially or financially 
benefited because of the pavement or 
beautifying the streets of Huntsville. 
There can be no material enhance- 
ment in the value of the courthouse 
square that would prove of any sub- 
Stantial benefit to the taxpayers of 
Madison county generally. They own 
the square for certain purposes, not 
to rent or sell at a profit, and as a 
rule the investment is permanent, 
and for the use to which the property 
is adapted it is just as valuable to 
the public whether adjacent property 
is worth $100 or $1,000 per front 


foot.” Huntsville v. Madison Coun- 
ty, supra. 
92. Crowley v. Acadia Parish 


Police Jury, 138 La. 488, 70 S 487. 
And see infra § 2903 et seq. 

93. See supra §§ 2881, 2882. 

94. U. S.—New Orleans v. Warner, 
175 U. S. 120, 20 SCt 44, 44 L. ed. 96. 

Conn.—Whitmore v. Hartford, 96 
Conn. 511, 114 A 686. 
ree v. Chicago, 42 Ill. 

Iowa.—Edwards, ete., Constr. Co. v. 
Jasper County, 117 Iowa 365, 90 NW 
1006, 94 AmSR 301, 

La.—Shreveport v, Weiner, 134 La, 
800, 64 S 718. 

Mich.—Newberry  v. Detroit, 164 
Beil 410, 129 NW 699, 32 LRANS 
Mo.—Barber Asphalt Pav. Co. vy. 
St. Joseph, 183 Mo. 451, 82 SW 64; 
St. Louis v. Brown, 155 Mo. 545, 56 
SW 298. 

Mont.—Ricker v. Helena, 68 Mont. 
350, 218 P 1049. d 

Nebr.—Herman vy. Omaha, 75 Nebr. 
489, 106 NW 593. 

N, J.—Green v. Hotaling, 44 N: J. 
L. 347 [aff 46 N. J. L. 207 mem]. 
HA Y.—Ross v. New York, 3 Wend. 

N. C.—Tarboro v. Forbes, 185 N. C. 
59, 116 SH 81. 

Oh.—Dick v. Toledo, 11 Oh, Cir. 
Ct. 349, 5. Oh. Cir, Dec. 157. 

Pa.—Robb v. Philadelphia, 28 Pa. 
Co, 650. 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603. : 

Compare Powell v. Walla Walla, 64 
Wash, 582, 586, 117 P 389 (holding 
that a public park cannot be assessed 
for benefits from a street improve- 
ment. “The park is but property of 
the city devoted to a particular use, 
and any assessment levied upon it 
must be satisfied either by the city 
itself or by a sacrifice of the park 
property. In itself it has no means 
of acquiring funds’’). 

95. Shreveport v. Weiner, 134 La. 
800, 64 S 718; Ross v. New York, 3 
Wend. (N. Y.) 333. 

96. See supra §§ 2811, 2871. 

97. U. S.—New Orleans v. War- 
ner, 175 U. S. 120, 20 SCt 44, 44 L. ed. 


96, 
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the assessment is laid is to be paid out of the general 
municipal fund.®> Nevertheless, in accordance with 
well settled general principles elsewhere considered*® 
statutory authority is necessary to authorize the 
levy of an assessment upon this class of property,®” 
and the statutes relied on as conferring the power 
must show the intent to make the property assess- 
able.°8 Authority conferred in express terms is, of 
course, sufficient ;°? and so is authority conferred 
by necessary implication ;! and according to some de- 


Conn.—Whitmore v. Hartford, 96 
Conn. 511, 114 A 686. 


bots Sco utena v. Chicago, 42- Ill. 
lowa.—Edwards, ete., Constr. Co. 


v. Jasper County, 117 Iowa 365, 90 
NW 1006, 94 AmSR 301. 
La.—Barber Asphalt Pav. Co. v. 
Gogreve, 41 La, Ann. 251, 5 S 848. 
Mich.—Newberry v. Detroit, 164 
ae 410, 129 NW 699, 32 LRANS 


Mo.—St. Louis v. Brown, 155 Mo. 


545, 56 SW 298; Bixler v. Hagan, 
42 Mo. 367. 

Mont.—Ricker v. Helena, 68 Mont. 
350, 218 P 1049, 


N. J.—Green v. Hotaling, 44 _N. J. 
L. 347 [aff 46 N. J. L. 207 mem]. 

N. Y.—Elwood vy. Rochester, 43 
Hun 102) [aff 122 N. Y. 229, 25 NE 


238). 
N. C.—Tarboro vy. Forbes, 185 N. 
C.159; 116. SE 18h. 


Oh.—Dick v. Toledo, 11 Oh. Cir. Ct. 
849, 5 Oh. Cir. Dec. 157. : 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 6038. 

[a]. Statute not imposing liability. 
—Under a~statute providing that 
when the city igs owner or occupant 
of any property ‘fronting upon the 
Street, it should be chargeable with 
the expense of an improvement, a 
city cannot be charged as occupant 
of property fronting upon the street 
by reason of the fact that it has set 
aside a portion of the street as a 


stand for market wagons. Bixler v. 
Hagan, 42 Mo. 367. 

_[b] Water mains and_ service 
pipes.—Under a provision’ making 


lots and parcels of land assessable 
for local improvements, water mains 
and service pipes owned by the city 
cannot be assessed. Elwood v. Roch- 
ester, 43 Hun 102 aff: 122 Ny Y¥. 229, 
25 NE 238]. 

[c] Implied exclusion from liabil- 
ity.—(1) Property belonging to a 
municipality is not liable to a spe- 
cial assessment where the statute au- 
thorizing the improvement gives the 
city a lien on the lands to be as- 
sessed therefor. This impliedly ex- 
cludes from the assessment lands 
owned by thecity. Green v. Hotaling, 
44. N. J. L. 347. [aff 46 N. J. L. 207 
mem]. (2) And a city has neither 
the power nor the right to impose 
special assessments on its own prop- 
erty to pay for a public improvement 
where its charter provides another 
specific method: of creating a fund to 
pay for the improvement. This 
method is exclusive of all others. 
State v. Several Parcels of Land, 79 


Nebr. 6388, 113 NW 248; Herman v. 
Omaha, 75 Nebr. 489, 106 NW _ 593. 
98. Green v. Hotaling, 44 N. J. L. 


347 [aff 46 N. J. L. 207 mem]. 

99. Barber Asphalt Paving Co, v. 
St. Joseph, 183 Mo. 451, 82 SW ‘64; 
Tarboro v. Forbes, 185 N. C. 59, 116 
SE 81. » 

[a] Thus a town common is liable 
to assessments for improvements, 
under a statute expressly providing 
that no lands in a municipality shall 
be exempt from local assessments for 
public improvements. Tarboro v. 
Forbes, 185 N. C. 59, 116 SE 81. . 

1. Boyd v. Milwaukee, 92 Wis. 456, 
66 NW 608. 

[a] Thus (1) where a strip forty- 
two feet wide in the middle of an 
avenue has been converted by the 
city into a park and maintained as 
such with a roadway fifty-eight feet 
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cisions authority can only be conferred either in~ 
express terms or by necessary implication ;? but ac- 
cording to others, general authority conferred to 
impose an assessment on the owners of property 
benefited by local improvement is sufficient to au- 
thorize an assessment of city property.’ 
trine by which municipal property has been held 
liable to assessments for public improvements has 
been applied in the case of markets,‘ parks,° public 
And property owned by 
a city not devoted to a public use and which is 
specially benefited by a local improvement may be 
assessed for local improvements under general statu- 
tory authority to assess property benefited by local 
The owner of wharf property can- 
not claim it as exempt from local assessment, as 
city property by dedication, where he retains the 
right to wharfage from those who land boats 


squares,® and esplanades.’ 


improvements. 


upon it.® 


wide on each side of it, the owner. 


of abutting property cannot be 
charged with the cost of improving 
more than one half of the roadway 
on his side of the street, under a 
charter providing that the expense 
of paying to the middle of the street 
opposite. the public grounds of the 
city shall be paid from the ward 
fund. Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603. (2) And under a 
charter providing that property own- 
ers can only be made to pay the 
whole cost of paving streets when 
they own property fronting on both 
sides of the pavement, if the city 
owns property on one front, it must 
pay one half the assessment. Barber 
Asphalt Pav. Co. v. Gogreve, 41 La. 
Ann. 251, 5 S 848; Correjolles v. 
Foucher, 26 La. Ann. 362; Marquez 
v. New Orleans, 13 La, Ann, 319. 

2. St. Louis v. Brown, 155° Mo. 
545, 56 SW 298; Bronx Parkway 
Commn. vy, Yonkers, 106 Misc, 579, 
175 NYS 207 [aff 190 App. Div. 948 
mem, 179 NYS 943 mem]. But see 
New York cases infra note 8. 

[a] Application of rule.—A rule 
has been applied in the case of the 
courthouse, jail, and city hall. St. 
ee v. Brown, 155 Mo. 545, 56 SW 


_. Analogous decisions see 
2881, 2882; and infra § 2884 

3. U. S—New Orleans v. Warner, 
179.) Use S20; 204 SCto44, 44 ir ea, 
96 [mod 81 Fed. 645, 26 CCA 508]; 
Warner v. New Orleans, 87 Fed, 829, 
31 CCA 508. 

Conn.—Whitmore vy. Hartford, 96 
Conn. 511, 114 A 686. 

Ill.—Scammon v. Chicago, 42 Ill. 
192; Higgins v. Chicago, 18 Ill. 276. 

Ilowa,— Edwards, etc., Constr, Co. 
v. Jasper County, 117 Towa 365, 90 
NW 1006, 94 AmSR 30. 

La.—Shreveport v. Weiner, 134 La, 
800, 64 S 718. 

Mich.—Newberry v. Detroit, 164 
pea: 410, 129 NW 699, 32 LRANS 


Mont.—Ricker v. Helena, 68 Mont. 

350, 218 P 1049. 
N. Y.—Peo. v. Reis, 109, App. Div. 
748, 96 NYS 597; In re Church St., 49 
Barb, 455; In re Turfler, 44 Barb. 46, 
19 AbbPr 140; Ross v. New York, 3 
Wend, 333. But see New York. case 
supra note 2. 
Oh.—Dick v. Toledo, 11 Oh. Cir. Ct. 
, 049, 5 Oh. Cir. Dec. 157. 

Analogous decisions 
§ 2882; and infra § 2884. 

4 In re Church St., 49 Barb. (N. 
Y.) 455. 

5. Scammon v. Chicago, 42 Ill. 192, 
196; In re Church St., 49 Barb. (N. 
Y.) 455; In re Turfler, 44. Barb. 
CN. Y.) 46,.19 AbbPr 140; Robb v. 
Philadelphia, 28 Pa. Co. 650. Com- 
pare Peo. v. Gilon, 41 Hun (N. Y.) 
510 (as the parks were simply orna- 
mented grounds inclosed with iron 


supra §§ 


see supra 
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The doc- 


poses ;?®° and it 


railings, tending more to beautify 
the avenue itself than to promote 
any other object, and as they -were 
not constructed in such a manner as 
to be useful and beneficial to the 
public, they were not such property 
as could be made to bear a part of 
the expense of the improvement). 
“It is insisted by the counsel for 
the. city that this public property is 
not benefited because it is public, and 
cannot be sold or diverted to any 
other than its present uses. But 
even as a park or public pleasure 
ground, it is clearly benefited by hav- 
ing the streets bounding it kept in 
good condition, If it were the pleas- 
ure ground of a private corporation, 
held solely for that purpose, and ac- 
cessible only to its members, and in- 
capable of alienation, no one would 
deny that it should be assessed for 
an improvement of this character in 
common with the property of indi- 
viduals. We do not see that the case 
is different because instead of being 
the property of a private owner it 
belongs to a municipal corporation, 


in trust for all its citizens.” Scam- 
mon vy. Chicago, supra, 

6 Scammon vy. Chicago, supra; 
Higgins v. Chicago, 18 Ill. 276. 

7. Shreveport v. Weiner, 134 La. 
800, 64 S 718. 

8 S. Drainage, ete, Co. v. 


Shere Be 
Medford, 274 Fed. 556. 

9. Boeres v. Strader, 1 Cine. Super. 
(Oh.) 57, } 

10. Holt v. East St. Louis, 150 Tl. 
530, 37 NE 927; Walters v. Lake, 129 
Ill. 23, 21 NE 556; Smith v. Buffalo, 
159 N. Y.-427, 64 NE 62 [aff.90 Hun 
118. 85 NYS 6385]; Mansfield v. Lock- 
port, 24 Mise, 25, 52 NYS 571. 

[a] Cases not within rule.-—Where 
land within a city including a street 
had been used together for a race 
track for many years without refer- 
ence to the’ street or the original 
subdivisions, or the platted lots, the 
entire property being also used year 
after year for circus purposes with- 
out reference to street or lots, and 
the street never having been used 
by the public for street purposes at 
any time, so that there was nothing 
to preclude defendant from asserting 
title to the strip originally platted as 
a street, it did not constitute a pub- 
lic street, and was therefore subject 
to special assessments for improve- 
ments. Granite Bituminous Pay. Co, 
v. McManus, 144 Mo, A, 598, 129 SW 


Holt v. Hast St. Louis, 150 Ill. 
530, 37 NE 927. 


12. Smith v. Buffalo, 90 Hun 118, 
oe 635 [aff 159 N. Y. 427,54 NE 
62]. 

13. Exemption of schools, etc. see 


infra § 2908. 

14. Ark.—Board of Impr. v. Little 
Rock School Dist., 56 Ark. 354, 19 
SW 969, 35 AmSR 108, 16 LRA 418. 


AY ORL BO) SR Dees Py 


[§§ 0883-2884 


Public streets upon which an improvement is made 
cannot be assessed as being benefited by the improve- 
ment,!° and this, of course, ineludes street inter- 
sections since they are a part of the street itself 
upon which the improvement is made.** 
streets of a city cannot be regarded as the property 
of the city, in the sense that a city hall, school- 
houses, and other public buildings owned by a mu- 
nicipality are such.?? 

[§ 2884] (f) School Property'*—aa. In General. 
The legislature may authorize the imposition of 
special assessments for local improvements on pub- 
lic school property used for school purposes.*+ 
some jurisdictions it is held that power conferred 
by statute on a city to levy special assessments 
upon property benefited by local improvements made 
by the city gives it power to impose special assess- 
ments on public school property used for school pur- 


Public 


In 


has been held that, even though 


Cal.—Witter v. Mission School 
Dist.,,.121 Cal, 350, 53 P 905,, 66 
AmSR 33. 


Ind.—Windfall City v. Somerville, 
haart sn 463, 104 NE 859, AnnCas1916 
Minn.—St. Louis County v. Duluth 
Bd. of Education, 158 NW 635. 
Mo.—Thogmartin v, Nevada School 
Dist., 189 Mo. A. 10, 176 SW 473. 
Mont.—Kalispell v. Flathead Coun- 
ty School Dist. No. 5, 45 Mont. 221, 
122 P 742, AnnCas1913D 1101. ~ 


Nebr.—Von Steen v. Beatrice, 36 
Nebr, 421, 54 NW 677. 
Oh.—Jackson vy. Cedarville Tp. 


Rural School Dist. Bd. of Education, 
115 Oh. St. 368, 154 NE 247. 
Pa.—Pittsburg v. Sterrett Subdis- 
trict School, 204 Pa. 635, 34 A 463, 61 
Vv. 


LRA 183. 

Wash.—Spokane 75 
Wash, 417, (135; P oath, 1). 

15. Windfall City v. Somerville, 
181 Ind. 463, 104 NE 859, AnnCas 
1916D 661 [overr Sutton v. Mont- 
pelier, 28 Ind. A. 315, 62 NE 710, and 
disappr dictum Windfall City v. New 
Castle First Nat. Bank, 172 Ind. 679, 
87 NE 984, 89 NE 311]; Ricker v. 
Helena, 68 Mont. 350, 218 P 1049 
(recognizing rule); Kalispell v, Flat- 
head County School Dist. No. 5, 45 
Mont. 221, 122 P 742, AnnCas1913D 
1101; Jackson v. Cedarville Tp. Rural 
School Dist. Bd. of Education, 115 
Oh. St. 368, 154 NE 247 [overr Board 
of Education v. Toledo, 48 Oh. St. 87, 
26 NE 404; Toledo v. Board of Edu- 
cation, 48 Oh. St. 83, 26 NE 403]; 
Cincinnati v. Bd. of Education, 7 Oh. 
Dec. (Reprint) 362, 2 CincLBul 184]; 
Spokane v. Fonnell, 75 Wash. 417, 
135 P 211; In re Howard Ave., 44 
Wash. 62, 86 P 1117, 120 AmSR 973, 
12 AnnCas 417, See also supra §§ 
2882, 2888 (analogous decisions). 

[a] Reason assigned is that the 
act of the framers of the constitu- 
tion in declaring “an exemption from 
taxation in favor of public property 
is, to say the least, a recognition of 
the principle that without such ex- 
press exemption that property would 
be subject to taxation, along with 
the property of the private individu- 
als, corporations, and _ others, Ths 
then, there was necessity for making 
an express exemption in favor of 
public property from taxation, 
strictly speaking, for the stronger 
reason is it necessary that there 
should be an express exemption if 
such property is to be freed from 
paying for improvements to such 
property.” Kalispell v. Flathead 
County School Dist. No. 5, 45 Mont. 


Fonnell, 


221, 228, 122 P 742, AnnCas1913D 
1101. % 
{b] Notwithstanding public pol- 


icy may forbid the sale of school 
property to satisfy a lien, since 
other means might be provided for 


For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number, 
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- the statute making school property liable for special 
assessments provides that the assessments shall be 
a lien on the property, the validity of the assess- 
ments is not thereby impaired'* as the courts will 
invoke any appropriate remedy to meet the exigen- 
cies of the particular case.17 However, in most 
jurisdictions the rule is to the contrary of that 
stated above,'® it being held without qualification 
that school property used for school purposes ecan- 
not be assessed by a city for local improvements 
in the absence of statutes granting the right to 
levy such assessments against such property, either 
expressly or by necessary implication,!® especially 
where the only remedy provided by charter or stat- 
ute for the enforcement of an assessment is not 
applicable to public property.?° There are also de- 
cisions which have denied the right to levy special 
assessments on property devoted exclusively to pub- 
lic school purposes on the ground that the benefit, 
if any, received from the improvement was con- 
tingent and remote,?+ or ephemeral in duration and 
evanescent in character.?? 

Property donated by federal government to a 
state in trust to be used for school purposes and for 
no other purposes whatsoever is not liable for assess- 
ments for local improvements.”® 

Lands not used for school purposes. In some ju- 
risdictions it has been held or said that land belong- 
ing to a school district but not used for school 


the payment of assessments against]112, 114, 
such property for local improve- 


ments, the city, it is held, may still 


36 ALR 1532 [overr | [a] 
implication St. Louis Public Schools 

v. St. Louis, 26 Mo. 468]; Thogmar- 
tin v. Nevada School Dist., 189 Mo. 


[44 U.S] 527 


purposes is not exempt from a tax for local im- 
provements,** but there is contrary authority.?® 

[§ 2885] bb. Universities and Colleges.2* Lands, 
title to which is in a university or college board or 
corporation, being held for the public educational 
purposes of the state,?” do not differ in principle 
from the lands so held by boards of school directors 
or trustees of school districts.?8 ’ 

LS 2886] (g) Property of Park Boards. One mu- 
nicipal corporation, such as a city, cannot assess 
property of another independent and coequal munici- 
pal corporation, such as a park commission, for 
local improvements.?® 

[§ 2887] (3) Public Service Corporations—(a) In 
General. In accordance with well settled general 
principles elsewhere considered,*® equipment and 
fixtures in the soil of a street within the area of 
assessment for an improvement, owned and used 
by public service corporations under their rights 
and franchises, cannot be assessed for benefits unless 
it can be shown that such property is appreciably 
enhanced in value by a definite sum.*!. The mains 
and pipes of gas light companies,?? and the poles 
and wires of telegraph, telephone, and electric light 
companies,** are not assessable for local improve- 
ments as ‘‘lots and parcels of land.’’4 

[§ 2888] (b) Railroad Property—aa. In General. 
As a general rule, unless expressly exempted by 
legislation or by organic law,®* property of both 


Lands occupied by buildings 
of a state university, being devoted 
to public use, are not subject to 
street improvement assessments. 


have this power. “Windfall City v. 
Somerville, 181 Ind. 463, 104 NE 859, 
AnnCasi916D 661. 

{[¢] In Mlinois it is held that, un- 
der a statute vesting the city with 
power to make local improvements 
by special assessments without any 
restrictions as to the property to be 
assessed, school property held in 
trust by the city for the benefit of 
the schools of the city, and not 
belonging to the state, are subject 
to special assessment. Chicago Bd. 
of Education v. Peo., 219 Ill. 83, 76 
NE 75; Chicago v. Chicago, 207 Ill. 
37, 69 NE 580. 

16. Kalispell v. Flathead County 
School Dist. No. 5, 45 Mont. 221, 230, 
122 P 742, AnnCas1913D 1101. 

17. Kalispell v. Flathead County 
School Dist. No. 5, supra. 

“The validity of the assessment 
does not depend upon the means by 
which the payment is to be en- 
forced, and if the assessment is 
valid, and the proceeding by fore- 
elosure of the lien is not available, 
because of the character of the 
property, the right will not fail be- 
cause of failure of a specific remedy, 
but the courts will invoke any appro- 
priate remedy to meet the exigencies 
of the particular case.” Kalispell v. 
Flathead County School Dist, No. 5, 
supra. i 

[a] In Ohio it has been held that, 
in the event of failure of the board 
of education to pay an assessment 
levied against school property for a 
local improvement, an action may 
be brought by the 
against the board to recover the 
amount of the assessment. Jackson 
vy. Cedarville Tp. Rural School Dist. 
Bd. of Education, 115 Oh. St. 368, 154 
NE 247. 

18. See supra text and note 16. 

19. Ark.—Board of Impr. Vv. 
School Dist., 56 Ark. 354, 19 SW 969, 
35 AmSR 108, 16 LRA 418. 

Cal.— Witter v. Mission School 
Dist., 121 Cal. 350, 53 P 905, 66 AmSR 
33 : 


municipality 


Minn.—St. Louis County v. Duluth 
Bd. of Education, 158 NW 685. 

Mo.—Edina v, Edina, etc., County 
School Dist., 305 Mo. 452, 267 SW 


A, 10, 176 SW 473. 
Nebr.—Von Steen v, Beatrice, 36 
Nebr. 421, 54 NW. 677. 
Pa.—Pittsburg v. Sterrett Sub- 
district School, 204 Pa. 635, 54. A 
463, 61 LRA 183. 
Analogous cases see supra §§ 2881- 
83 


[a] fhus public school grounds 
are not included in the general lan- 
guage “all -property’’ used in desig- 
nating the property which should be 
charged with special taxes for pav- 
ing an adjoining street. Thogmar- 
tin v. Nevada School Dist., 189 Mo. A. 
10, 176 SW 473. 

20. St. Louis County v. Duluth 
Bd. of Education, (Minn.) 158 NW 
635 (this fact indicates the intent 
that such property shall not be sub- 
ject to assessment). See Pittsburg 
v. Sterrett Subdistrict School, 204 
Pa. 635, 54 A 463, 61 LRA 183 (as 
sustaining this view). 

21. Hartford v. West Middle Dist., 
45 Conn. 462, 29 AmR 687. 

22. Butte v. School Dist. No. 1, 
29 Mont. 336, 74 P 869 (street Sprink- 
ling which lasts but a single day and 
then disappears and leaves the prop- 
erty in the same condition it was 
before is not such an improvement 
as justifies the expenditure of a 
school fund, which the constitution 
says shall forever remain inviolate). 


23. Poock v. Ely, OhiuCire“Cti 
41, 2 Oh. Cir. Dec. 408. 
24. Kt. Smith School Dist. v. 


Board of Impr. Dist. No. 1, 65 Ark. 
3438, 46 SW 418; Witter v. Mission 
School Dist., 121 Cal. 350, 53 P 905, 
66 AmSR 33 (dictum). 

25. Chicago:v. Chicago, 207 Il. 
37, 69 NE 580 (public school prop- 
erty not belonging to the state may 
be made subject to special assess- 
ment whether occupied for school 
purposes, vacant, or occupied by a 
building from which the school re- 
ceives rent). 

26. Exemption see infra § 2908. 

27. See Colleges and Universities 
§§ 14-18. 

28. City St. Impr. Co. v. Califor- 
hia, Univ. 163 Cal) 776) 96 PP 80l, 18 
LRANS' 451. 


Raisch v. California Univ., 37 Cal. A. 
697, 174 P9438. ; 

[b] Lands not used for public 
purpose.—(1) Where any of the 
lands of a university are not directly 
and necessarily used for a public 
purpose, they may be subjected to 
the payment of special assessments 
for benefits. City St. Impr. Co. v. 
California Univ., 153 Cal. 776, 96 P 
801, 18 LRANS 451. (2) A strip of 
land owned by a state university, and 
adjoining land used for educational 
purposes, cannot be subjected to a. 
street assessment lien, unless it is 
divisible from land used for @duca- 
tional purposes, and can be Ssepa- 
rated therefrom without impairing 
the use to which such land is being 
put by the university. Raisch v. 
California Univ., 37 Cal. A, 697, 174 
Pr943; ; 

29. Chicago v. Ridge Park Dist. 
317 Ill. 123, 147 NE 803; Billings v. 
Chicago,! 167); Illy. 33%, 4% oN %3k; 
West Chicago Park Comrs. v. Chi- 
cago, 152 Ill. 392, 38 NE 697.  Com- 
pare Powell v.. Walla ‘Walla, 64 
Wash. 582, 117 P.389. 

ja] Thus, where a boulevard. is 
under the control of a park commis- 
sion, which, by statute, is made q@ 
municipal corporation indevendent of, 
and not in subordination to, a city, 
the city has no power to impose 
special assessments on the boulevard 
although lying within the limits of 
the city. _West Chicago Park Comrs. 
v. Chicago, 152 Ill. 392, 38 NE 697. 

3O. See infra § 2857. 

31. Matter of West Farms Road, 
47 Misc. 216, 95 NYS 894; In re An- 
thony Ave., 46 Misc. 525, 95 NYS 77 
[aff 124 App, Div. 940 mem, 109 NYS 
1123 mem (aff 196 N, Y. 513 mem, 89 
NE 1095 mem)]. 


32. Elwood v. Rochester, 43 Hun 
102° | Laffit 2 2 0N, Ne 2129 2b aN 
238). 

33. Elwood v. Rochester, supra, 

84. Hlwood v. Rochester, supra. 

35. Exemption see infra § 2914. 


Limitation of rule as to right of 
way or tracks of: 
Railroad see infra § 2889. 
Street railroad. see infra § 2894, 
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steam railroads and street railroads may by appro- 
priate legislation be made liable to special assess- 
ments for local. improvements.?¢ ‘This power, of 
course, is subject to the limitation attending all 
property of whatsoever nature’? that it cannot be 
subjected to assessment unless it receives a special 
benefit from the improvement for which the assess- 
ment is laid,*’ and to the further limitation®? that 
although it.may be benefited by the improvement the 
assessment must not be in excess of benefits.4° 
Necessity and sufficiency of statutory authority. 
In accordance with elementary principles elsewhere 


36. U. §.—Choctaw, ete., R. Co. v. 
Mackey, 256 U. S. 531, 41 SCt 582, 
65 L. ed. 1076; Louisville, etc., R. Co. 
v. Barber Asphalt Pav. Co., 197_U.S. 
430, 25 SCt 466, 49 L. ed. 819. 

Ala.—Alabama Tract. Co. v, Selma 
mrust, jete;,, Coy. 213 <Ala,.269,.104 S$ 
517; 

Ark.—Clarendon Impr. Dist. No. 1 
v. St. Louis Southwestern R. Co., 99 
Ark. 508, 139 SW 308; Kansas City, 
etce., R. Co. v. Siloam Springs Water- 
works Impr. Dist, No. 1, 68 Ark. 376, 
59 SW 248. 

Cal.—Rutledge v. Eureka, 195 Cal. 
404, 234 P 82; McNeil v. South Pasa- 
dena, 166 (Cal., 153; 135° P 32,448 
LRANS 138; In re North Beach, etce., 
R. Co., 32 Cal. 499; San Pedro, :etc., 
R. Co, v. Pillsbury, 23 Cal. A, 675, 139 
F669, 671. 

Colo.—Post Printing, etc., 
Denver, 68 Colo. 50, 189 P 39. 

Conn.—New Haven v. Fair Haven, 
etc., R. Co., 38 Conn. 422, 9 AmR 399. 
~ FEla.—Atlantie Coast Line R. Co, v. 
Gainesville, 83 Fla. 275, 91 S 118, 29] 
ALR 668. 

Ga.—Waycross v. Tomberlin, 146 
Ga, 504, 91 SE 660; Georgia Ri, etc., 
Co. v. Atlanta, 144 Ga. 722, 87 SE 
1058. ‘ 

Ill.—Chicago v. Chicago City R. 
Co., 309 Tl. 448; 141 NE 141; John- 
ston City v: Chicago, ete, R. Co., 
289 Ill. 407, 124 NE 568; Oak Park v. 
Chicago, ete., R. Co., 285 Ill. 459, 120 
NE 761; Chicago v. Chicago R. Co., 
282 Til. 383; 118 NE 728; Lincoln v. 
Chicago, ete, R. Co., 262 Ill. 11, 104 
NE 277; Kankakee v. Illinois Cent. 
R. Co., 257 Ill. 298, 100 NE 996; Chi- 
cago Terminal Transfer Co. v. Chi- 
cago, 178 Ill. 429, 53 NE 361; Chi- 
cago, etc., R. ‘Co. v. Elmhurst, 165 
Til. 148, 46 NE 487; Illinois Cent. R. 
Co. v. Kankakee, 164 Tll. 608, 45 NE 
971; Chicago, etc., R. Co. v. Moline, 
158 Tll. 64, 41 NE 877; Illinois Cent. 
R. Co. v, Decatur, 126 Ill. 92, 18 NE 
315, 1 LRA 613; Chicago, etc., R. Co. 
v. Peo., 120 Dil. 104,11 NE 418. 

Ind:—Pittsburgh, etc.,.R. Co. v. 
‘Fish, 158 Ind. 525, 68 NE 454; Peru, 
étc., R. Co. v.. Hanna, 68 Ind. 562; 
Southern R. Co. v. Huntingburgh, 
81 Ind. A, 279, 148 NE 294; Hoffman 
v. Zollman, 49 Ind. A. 664, 97 NE 
1015. 

Iowa.—Des Moines City R. Co. vy. 
Des Moines, 183 Iowa 1261, 159 NW 
450, 165 NW 3898, LRA1918D 839. 

' Kan.—+Atchison, -etc., R. Co, v. Pe- 

terson, 58 Kan. 818, 51 P 290. 

i Ky.—Louisville, etc., R. Co. v. Bar- 

ber Asphalt Pav. Co., 116 Ky. 856, 

76 SW 1097, .25 Kyl 1024; Ludlow 

lv. Cincinnati Southern R.. Co., 78 
ae ote 

La.—Shreveport v. Shreveport 
City R. Co., 104 La.’ 260, 29 § 129; 
Shreveport v. Prescott, 54 La. Ann. 
1895, 26 S 664, 46 LRA 193. 

Md.—United R., ete., Co. v. Balti- 
more, 127 Md. 660, 96 A 880. 
_ Mich.—Grand Rapids v. Grand 
Trunk R. System, 214 Mich. 1, 182 
NW 424, 

Minn.—St. Paul v. St. Paul, etc., R. 
Co., 23 Minn. 469; First Div. St. 
Paul, ete., R.-Co. v. St. Paul, 21 Minn. 

26. ‘ 


h 


' Miss.—Edwards Hotel, etc., R. Co. 


121 AmSR 649, 
AnnCas 630. 


NE 825; Peo. 


Div. 389, 186 


Co, v. 


ALR? 211. 


Pa cua 


382, 145 P 398. 
195 P 828. 


LRA 564; 


R. Co., 
LRA 716. 


Seattle, 


123 AmSR 955. 


Stes Re iGo! 


cago, ete, R. 
Wis.: 7%, 
1124, 


[a] 


[b] 
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v. Jackson, 96 Miss. 547, 51 S 802. 
Mo.—Heman Constr, 
bash R. Co., 206 Mo. 172, 104 Sw 67, 


12 LRANS 112, 12 


Mont.—Chicago, etc., R. Co. v. Po- 
land, 54 Mont. 497, 172 P 541, 

N. J.—Erie R. Co. v. Paterson, 72 
N. J. L583, 59 A 1031; Paterson, etc., 
ES COuay. 1, Passaic, 6540 oe he 340, 
23 A 945; New Jersey Midland R. Co. 
Vv. Jersey City}, 42° N..d.L, (9:7: 

N. Y¥,.—New. York, etc., R. Co. v. 
Yonkers, 238 N. Y. 165, 144 NE 490; 
In re New York, 233 N. Y. 387, 135 


hamton, 94 App. Div. 522, 88 NYS 
34; Lake Shore, etc., R. Co. v. Dun- 
kirk, 65 Hun 494, 20 NYS 596 [aff 143 
N. Y. 660 mem, 39 NE 21 mem]. 

N. C.—Kinston vy. Atlantic, etc., R. 
Co., 183 N. C. 14, 110 SE 645. 

N. D.—Minneapolis, ete., R. Co, v. 
Minot, 31 N. D. 318, 199 NW 875, 37 


Oh.—Northern Indiana R. Co. v.. 
Connelly; 10 Oh. St. 159; Cleveland, 
ete., R. Co. v. Lorain County, 19 Oh. 


Okl.—Missouri, ete., R. Co. v. Bu- 
faula, 83 Okl. 263, 201 P 808; Mis- 
souri, etc., R. Co. v. Tulsa, 45 Okl. 


Or.—Fay v. Portland, 99 Or, 490, 


Pa.—Philadelphia vy. 
ete.,. RCo. 177 Pail! 292, 
Chester City v. Chester, 
ote Re Co..5 (Pas-Co,387, 8.Del...Co: 


Ss. C.—Atlanta, sere Ran (OO, 
Easley, 117 S. C. 494, 109 SE 285. 

Tenn.—Alcoa v. Louisville, ete., R. 
Co., 152 Tenn, 202, 274 SW 1110. 

Tex.—Storrie vy. Houston Citye st. 
9, 46 SW 796, 44 


etc. 


OZ Mexae iL2 


Vt.—Barre v. Barre, etc., 
97 Vt. 398, 123 A 427, 37. ALR 207. 

Wash.—Great Northern R. Co. vy. 
73 Wash. 
Northern Pac. R. Co. y. Seattle, 46 
Wash. 674, 91 P 244, 12 LRANS 121, 
Wis.—Superior vy, 
152 Wis. 
26; Chicago, ete., R. Co. v. Milwau- 
kee, 148 Wis, 39, 183 NW 1120; Chi- 
Co. vy, Janesville, 
118 NW 182, 28 


Gilsonite Constr. 
Louis, etc., R. Co., 240 Mo. 650, 144 
SW 1086; Superior v. Lake Superior 
Terminal, etc., R. Co., supra). 

Use of railroad property for 
park purposes.—The fact that land 
of a railroad company adjoining its 
right of way is used with the consent 
of the company as a park does not 


considered*! a municipality has no power to levy 
special assessments on railroad property in the ab- 
sence of authority to do so conferred by statute.*? 
And a limited number of decisions hold that in the 
absence of express legislation there is no power to 
assess railroad property for local improvements,** 
although, perhaps, the weight of authority is to the 
contrary.** In any event, there is some conflict of 
authority as to what language in statutes providing 
for special assessments will authorize such an as- 
sessment against railroad property.*® The system 
and policy of -each state, it has been said, enter 


preclude it from being assessed for 
a street paving improvement where 
there is nothing to show that the 
company cannot change the use to 
business or railroad purposes. Lin- 
coln v. Chicago, ete., R, Co.,. 262.111. 
11, 104 NE 277. 

37. See infra § 2979, 

38, Cal.—Bailey v. Hermosa Beach, 
183) Call (on, LOOP cial oe 

Conn.—Farmers’ L: & TT. Co. Wie 
Ansonia, 61 Conn. 76, 23 A 705. 

Ga.—Georgia R., ete:, Co. v. Deca— 


Co VWs 


tur, 137 (Gary 537,45 73 “sm 830, 40 

LRANS 935. 
v. Buffalo, 195 App. Ill.— River Forest y. Chicago, etc., 
NYS 590; Kent v. Bing-|R. Co., 197 Til. 344, 64 NE 364; 


Bloomington v, Chicago, etey iH. Co, 
134 Ill. 451, 26 NE 366. 

Iowa.—Chicago, etc, R, Coy ye 
Chariton, 169 NW 337. 

Md.— United R., ete., Co. v. Balti- 
more, 127 Md. 660, 96 A 880. 

N.. J.—Port’ Reading. R; Go. vy. 
Woodbridge Tp., 98 N. J. L. 367, 119 
A. 766; Erie R. Co.’ y. Newark, 93 
N. J. L. 90, 107 A 406; Davis v. 
Newark, 54 .N.. J. L. 144, 23 A 276; 
State v. Elizabeth, 37 N. J. 


N. Y.—Long Island R. Co. vy. High- 
land, 210 


: - Buffalo, 
195 App. Div. 389, 186 NYS 590; Peo. 


Philadelphia, 
35 A 610, 34 


217 IN, Y. 
Bos 
Hun 302; Peo. y, 
3 NYSt 358. 

Pa.—Allegheny City y, Western 
Pennsylyania R. Co., 138 Pa. 316, 21 
A 763, 

Tenn.—Alcoa y. Louisville, ete., R 
Co., 152 Tenn. 202, 274 Sw 1110. 

Vt.—Barre y. Barre, etc, R. Co 
97_ Vt. 398, 128 A 427, 37 ALR 207. 

Wis.—Chicago, etc. “Rey Coltrane 
waukee, 89 Wis. 506, 62 NW Eo By fbn. 
LRA 249. 

[a] _ Limitation of rule.—tt has 
been held, however, that the fact 
that abutting property of a railroad 
company as devoted to its present 
use and in its present condition may 
not be specifically benefited by the 
lmprovement will not invalidate the 
assessment where all of the property 
assessed is not actually required for 
the support of the railroad bed and 
might be used for other business 
purposes and thereby receive spe- 
cific benefit from the improvement. 
Georgia. KR. ete.; Co. v, Decatur, 137 
Gre 537, 73 SE 830, 40 LRANS 


39. See infra § 3072. 

40. Port Reading R: Co. v. Wood- 
DE ee Tp., 98 N. J. L. 367, 119 ‘A 

[a] Thus an ordinance providing 
for assessment of the entire cost of 
the improvement against the railroad 
company is invalid. Port Reading R. 
Co. vy, Woodbridge Tp. 98 N. J. L. 
367, 119 A 766. 

41. See supra §§ 2811, 2878. 

42. See infra §§ 2891, 2895. 

43. See infra § 2891. 

44. Post Printing, Cte a COmnLy, 
Denver, 68 Colo. 50, 189 P 39. And 
see infra §§ 2891, 2895. 

45. See infra §§ 2891, 2895. 


Vv. 


Rey Co; 


576, 132 P2384: 


Lake Superior, 
389, 140 NW 


137 
LRANS 


CO.5n Vin St, 


For later cases, developments and changes in the law see cumulative Annotations, Same ‘title, page and note number, 
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§§ 2888-2889] 


largely into the question and give to it a local 


character.*® 


Power as affected by contract between munici- 
A municipality by en- 
tering into a contract with the owner of land adjoin- 
ing a public street, whereby it undertook to improve 
a portion of a street at its expense, does not thereby 
surrender** or impair*® the power delegated to it by 
statute to cause the street to be improved in accord- 
ance with the provisions of that statute. 

[§ 2889] bb. Tracks, Rights of Way, and Fran- 
chises—(aa) Of Steam or General Traffic Railroads 
—aaa. View That They Cannot Be Subjected to Spe- 
cial Assessment. In many jurisdictions it has been 
held for various reasons that the right of way and 
tracks of a railroad company are not subject to 
assessment for local improvements. 
of jurisdictions the courts have denied without 
qualification the right to assess railroad rights of 
way and tracks for local improvements on the 
ground that as matter of law there can be no benefit 
from the improvement to such property for the pur- 


pality and property owner. 


46. Chicago, etc., R. Co. v. Mil- 
waukee, 89 Wis. 506, 62 NW 417, 28 
LRA 249. 

- 47, McNeil v. South Pasadena, 166 
Cal. 153, 135 P 32, 48 LRANS 138. 

48. McNeil v. South Pasadena, su- 

ra. 
. [a] Reason for rule—‘‘The im- 
provement, regulation, and control of 
the highways within a municipality 
eall for the exercise of a delegated 
governmental power, a_ function 
which the municipality itself, neither 
by ordinance nor by contract, can 
surrender or impair. The city of 
South Pasadena draws its powers 
from the general laws—the Vrooman 
Act. It is its duty to exercise those 
powers upon every proper occasion. 
It could as well attempt to surren- 
-der all or part of its police powers 
as to attempt to bind itself not to 
perform the administrative duty and 
trust in regard to its public streets 
imposed upon it by general law.” 
McNeil v. South Pasadena, 166 Cal. 
153, 155, 135 P 32, 48 LRANS 138. 

49. See cases infra this section. 

50. New York, etc., R. Co. v. New 
Haven, 42 Conn. 279, 19 AmR 534; 
Bridgeport v. New York, etc., R. Co., 
36 Conn. 255, 4 AmR 63; In re New 
York, 233° N. UY.) 387,135’ NE 825; 
Long Island R. Co. v. Hylan, 210 
App. Div. 761, 206 NYS 239 [rev on 
other grounds 240 N. Y. 199, 148 NE 
189]; Peo. v. Buffalo, 195 App. Div. 
389, 186 NYS 590; New York, etc., R. 
Co. v. Port Chester, 149 HPP. Div. 
898, 134 NYS 883 [aff 210 N. Y. 600 
mem, 104 NE 1135 mem]; Matter of 
East One Hundred & Thirty-Sixth 
St., 127 App. Div. 672, 111 NYS 916; 
In re Public Parks Comrs., 47 Hun 
(N. Y.) 302; South Fork Borough v. 
Pennsylvania R. Co., 251 Pa. 261, 96 
A 710; Philadelphia v. Electric 
Mracts.Co., . 208" Pa. UST, 57 oAY 354; 
Allegheny City v. Western Pennsyl- 
vania R. Co., 138 Pa. 375; 21 A 763; 
Mt. Pleasant Borough v. Baltimore, 
etc., R. Co., 1388 Pa. 365, 20 A 1052, 
11 LRA 520; Junction R. Co. v. Phila- 
delphia, 88 Pa. 424; Philadelphia v. 
Philadelphia, etc., R. Co., 33 Pa, 41; 
New Castle v. Pittsburgh, etc., R. 
Co., 72 Pa. Super. 135; Levi v. Oak- 
mont Borough, 44 Pa. Super. 631; 
Philadelphia v. Philadelphia, etc., R. 
Co., "38" Pa. Super, ‘529. ‘See In-re 
Blondell Ave., 180 App. Div. 430, 167 
NYS 789 (recognizing rule). 

[a] Improvements in a parallel 
street do not create benefit. Alle- 
gheny City v. Western Pennsylvania 
Re Co; 130. Pat ovo, aL ae Oo5) it. 
Pleasant Borough v. Baltimore, etc., 
R. Co., 138 Pa. 365, 20 A 1052, 11 
LRA 520. 
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it is used or that if there is any 


benefit it is too remote and speculative for considera- 


In a number 


public policy to 


[b] Street passing under right of 
way.—A railroad right of way is 
devoted exclusively to a public use 
and cannot be benefited by the im- 
provement of a village ‘street pass- 
ing under it. New York, etc., R. Co. 
v. Port Chester, 149 App. Div. 893, 
134 NYS 883 [aff 210 N. Y. 600 mem, 
104 NE 1185 mem]. 

{e] Strips adjacent to track.—No 
distinction can be made between land 
upon which tracks have been laid and 
the adjacent strips alongside of the 
tracks or within the width acquired 
by the company for the purpose of 
building its. road. Matter of East 
One Hundred & Thirty-Sixth St., 127 
App. Div: 672, 111 NYS 946. : 

{d] Contract as affecting opera- 
tion of rule.—Where a railroad and 
the board of estimate and apportion- 
ment of the city of New York en- 
tered into a contract, whereby the 
railroad agreed to pay expenses of 
a condemnation proceeding to ac- 
quire land for the extension of a 
street, in consideration of other 
promises made by the city, such 
contract did not show that the rail- 
road right of way would derive a 
benefit from such extension, or 
change the rule that, as a matter of 
law, the right of way could not de- 
rive benefit from any such public 
improvement, and hence the board of 
estimate and apportionment could 
not assess the entire cost of such 
improvement on the railroad. Long 
Island R. Co. v. Hylan, 240 N. Y. 199, 
148 NE 189. 

fe] In Michigan and Wisconsin 
the cases supporting this rule have 
been overruled. Detroit, ete., R. Co. 
v. Grand Rapids, 106 Mich. 13, 63 
NW 1007, 58 AmSR 466, 28 LRA 793 
foverr Grand Rapids v. Grand Trunk 
R. System, 214 Mich. 1, 182 NW 
424]; Chicago, etc., R. Co. v. Milwau- 
kee, 89 Wis. 506, 62 NW 417, 28 LRA 
249 [overr 148 Wis. 39, 133 NW 
1120]. 5 

51. See cases infra this note. 

{a] Thus (1) it was held that 
railroad tracks and rights of way 
were not “real estate” (Brie v. Piece 


of Land, 175 Pa. 523,34 A 808; 
Philadelphia v. Fairhill R. Co., 41 
Pa. Super. 245; Philadelphia v. 


Philadelphia, etc, R. Co., 388 Pa. 
Super. 529; Philadelphia v. Philadel- 
phia, ‘-etc., R. Co.,-15. Pa,’ Dist. 395, 
32 Pa. Co. 534), (2) “land and build- 
ings’ (Farmers’ L. & T. Co. v. An- 
sonia, 61 Conn. 76, 238 A 705), (3) or 
“the lands and premises in front of 
which the work is done’ (New York: 
Cent., etc., R. Co. v. Buffalo, 218-N. Y. 
259, 262, 112 NH 721, LRA1917A 472 
[rev 157 App. Div. 900, 141 NYS 1133 


tion;°° and in some of the jurisdictions the power 
to assess was denied on the further ground that 
there was no statutory authority to support such 
an assessment.°+ 
obtains” it is considered of no importance whether 
the railroad company owns the land in fee or has 
merely an easement therein;*? and it is considered 
that any legislation attempting to impose special 
assessments on this class of property is invalid as 
amounting to confiscation.®4 
Appropriation to public use. 
tions the power to assess railroad rights of way and 
roadbeds is denied on the ground that it is land 
appropriated to a public use.®* 
Property not subject to sale. 
tions the power to assess for local improvements 
property of the character under consideration was 
denied apparently on the ground that it is against 


In jurisdictions where this rule 


In -some jurisdic- 


In some jurisdie- 


enforce the assessment by sale;** 


but as elsewhere shown under recent legislation in 


which affirms in part 76 Misc. 655, 
135 NYS 196]), within the meaning 
of assessment. statutes. 

Necessity of statutory authority 
See infra § 2891. 

52. See supra text and note 50. 

53. Allegheny City v. Western 
Pennsylvania R. Co., 138 Pa. 375, 21 
A 763; .Mt. Pleasant Borough Vv; 
Baltimore, ete., R. Co.; 138 Pa... 365, 
20 A 1052, 11 LRA 520; Junction R. 
Co. v. Philadelphia, 88 Pa. 424. 

54 Allegheny City v. Western 
Pennsylvania R. Co., 138 Pa. 375, 21 
A 763. 

55. Boston v. Boston, ete., R. Co., 
170 Mass. 95, 99, 49 NE 95; Peo. v. 
oe ee 195 App. Div. 389, 186 NYS 


“The land is appropriated to a 
public use in much the same way 
as is a highway, or the land under 
a court house, or schoolhouse, or jail. 
Although the corporation is permit- 
ted to derive profit from it, this is 
incidental to the main purpose for 
which it is taken in the exercise of 
the right of eminent domain. The 
fundamental fact on which the 
rights of the corporation depend is 
that a public highway is being pre- 
pared for the use and convenience of 
all the people. The reason of the 
rule is as applicable to special taxa- 
tion for local improvements particu- 
larly affecting only a small neigh- 
borhood near the railroad, as to gen- 
eral taxation. It is that property 
held and used for the benefit of the 
public should not be made to share 
the burden of paying public ex- 
penses.” Boston vy. Boston, etc., R. 
Co., supra. 

56. Southern California R. Co. v. 

Workman, 146 Cal. 80, 84, 79 P 586, 
82 P 79, 2 AnnCas 583; McCutcheon 
Ve 2PaciticeeR vo Couriy 2 \Moxma. mows 
Sweaney v. Kansas City R. Co., 54 
Mo. A. 265. 
“The property of the corporation 
in its road and appurtenances essen- 
tial to its operation and use, an- 
nexed to the franchise of the com- 
pany to maintain and operate its 
road, is an entirety, and is thus 
charged, in the hands of the com- 
pany, with an important trust in fa- 
vor of the public, though the prop- 
erty in all other respects is essen- 
tially private, and operated for pri- 
vate gain. Public policy would 
seem to forbid a Severance and seg- 
regation of -its several special or 
particular parts, essential to the 
exercise of the franchises and the 
use and operation of the road, in 
forced sale upon legal process, or for 
an assessment.” Southern Califor- 
nia R. Co. v. Workman, supra. 
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both of the jurisdictions where this ruling was made 
the right to assess such property is now recognized.°* 

[§ 2890] bbb. The Contrary View°*—(aaa) In 
Contrary to the view taken in some juris- 
dictions,®® in the greater number of jurisdictions 
where the question has arisen the power to impose 
assessments on railroad rights of way or tracks for 
benefits accruing from local improvements has been 
upheld, where the statute or charters in the particu- 
lar case under consideration have been considered as 
sufficient to impose liability « to special assessments 
Legislation of this 
character, it has been held, is not in violation of the 
organic law of either state or federal government.*? 
While there is some 
authority to the contrary®? the better view seems to 
be that whether the company owns the land in fee 
or holds merely an easement therein is not mate- 
rial in détermining its liability to assessment.®* 


General. 


on this class of property.®° 


Extent and limits of rule. 


57. See infra §§ 2890, 2896. 

58. In case of street railroad see 
infra § 2894. 

59. See supra § 2889. : 

60. Ark.—Clarendon Impr. Dist. 
No. 1 v. St. Louis Southwestern R. 
Co., 99 Ark. 508, 139 SW 308; Kan- 
aaste City, etet,;GRe Ce... hve Siloam 
Springs Waterworks Impr, Dist. No, 
1, 68 Ark. 376, 59 SW 248. 

Cal.—Bailey v. Hermosa Beach, 183 
Cal. 757, 192 P 712; San Pedro, etc., 
Re. Cow va Pillsbury, 23 ‘Oal.. A2%675, 
139 P 669, 671. 


Ga.—Waycross vy. Tomberlin, 146 
Ga. 504, 91 SH 560. 
Jll.—Linecoln v. Chicago, etc., R. 


Co., 263 Ill. 114, 104 NE 1022; Kan- 
kakee v. Illinois Cent. R. Co., 257 
Ill. 298, 100 NE 996; Illinois Cent. R. 
Co, Vv. Peo., 170 Dl. 224, 48 NE 215; 
Illinois Cent. R. Co. v. Kankakee, 164 
Tll. 608, 45 NE 971; Chicago, etc., R. 
Co. v. Joliet, 153 Ill. 649, 39 NE 1077; 
Illinois Cent. R. Co. v. Decatur, 147 
U. S. 190, 13 SCt 293, 37 L. ed. 132. 

Ind. —Pittsburgh, Ota.7! Re. Coy a Ve 
Taber, 168 Ind. 419, 77 NE 741, 11 
AnnCas 808; Pittsburgh, ete, R: Col 
v. Fish, 158 Ind. 525, 63 NE 454; 
Peru, ete., R. Co. v. Hanna, 68 Ind. 
562; Hoffman v. Zollman, 49 Ind, A. 
664, 97 NE 1015; Pittsburgh, etejaR: 
Co. v. Hays, 17 Ind. A. 261, 44 "NE 


375, 45 NE 675, 46 NB 597; Lake 
Brie, etc., R. Co. v. Bowker, 9 Ind. AS 
428, 36 NE 864. 


Towa.—Chicago Great Western R. 
Co. v. Council Bluffs, 176 Iowa 247, 
157 NW 947; Chicago, ete., R. Co. v. 
Centerville, 172 Iowa 444, 153 NW 
106, 154 NW 596; Minneapolis, etc., 
R. Co, v. Lindquist, 119 lowa 144, 93 
NW 1038. 
- Kan.—Atchison, etc. R. Co. v. 
Peterson, 58 Kan. 818, 51 P 290. 

Ky.—Orth v. Park, 117 Ky. 779, 79 
SW 206, 25 KyL 1910, 80 SW 1108, 
26 KyL 184, 81 SW 251, 26 KyL 342; 
Louisville, ete., R. Co. v. Barber As- 
phalt Pav. Co., 116 Ky. 856, 76 SW 
1097, 25 KyL 1024 [aff 197 U. S. 430, 
25 SCt 466, 49 L. ed. 819]; Figg v. 
Louisville, ete., R. Co., 116 Ky. 135, 
75 SW 269, 25 KyL 350; Ludlow v. 
Cincinnati Southern R. Co., 78 Ky. 
857; Louisville, ete., R. Co. v. Barber 
Asphalt Pav. Co., 197 U. S. 430, 25 
SCt 466, 49 L. ed. 819. 

Mich.—Grand Rapids vy. Grand 
Trunk R. System, 214 Mich. 1, 182 
NW 424 [overr Detroit, etc., R. Co. v. 
Grand Rapids, 106 Mich. 13, 683 NW 
1007, 58 AmSR 466, 28 LRA 793]. 

Mo.—Gilsonite Constr. Co, v. St. 
Louis, ete., R. Co., 240 Mo. 650, 144 
SW 1086; Corrigan vy. Kansas City, 
211 Mo. 608, 111 SW 115; Nevada vy. 
Eddy, 123 Mo. 546, 27 SW 471. 

N. J.—Erie R. Co. v. Passaic, 91 
N. J... 504, 103 A 855; New York 
Bay R. Co. v. Newark, 82 N. J. L.: 
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be subjected to 


v, Jersey City, 81 N. J. L. 290, 80° A 
228; New York Bay R. Co. v. Newark, 

» 270, 72 A 4555 Erie .R. 
Coz We ‘Paterson, 42 N.S Ge" 838,59 
A 1031; State v. Passaic, 54 N. J. L. 
340, 23 A 945. 

N. C.—Kinston vy. Atlantic, ete., R. 
Co.; 183 Ni) Gyo14; 110 SE 645; Chat- 
ham County v. Seaboard Air Line R. 
Co., -133 N. C. 216, 45 SE 566. 

N. D.—Minneapolis, ete., R. Co. v. 
Minot, 31 N. D. 3138, 199 NW 875, 
37 ALR 211. 

Oh.—Railroad Co. v. Commission- 
ers, 48 Oh. St. 249, 27 NE 548; State 
Vv. ‘Warren County, 7 Oh: st. 558; 
Northern Indiana R. Co. v. Con- 
nelly, 10 Oh. St. 159; Baltimore, ete., 
R. Co. v. Oak Hill, (A.) 157 NE 817; 
Cleveland, etce., R. Cova tv. Lorain 
County, 19 Oh. A. 471. 

Okl.—Missouri, etc., R. Co. v. Bu- 
faula, 83 Okl. 263, 201 P 808; Mis- 
souri,:etc.,, R.: Co. v. Tulsa, 45 Okl. 
382; 145 P 398; Choctaw, ete., R. Co. 
v. Mackey, 256 U. S. 531, 41 SCt 582, 
65 L. ed. 1076; St. Louis-San Fran- 
cisco R. Co. v. Tulsa, 15 F, (2d) 960; 
Mackey v. Choctaw, etc., R. Co., 261 
Fed. 342. 

S..C.—Atlanta,;etei,R. Co. v. Eas- 
ley, 117 S..C. 494, 109 SE 285. 

Tenn.—Alcoa vy. Louisville, ete., R. 
Co., 152 Tenn, 202, 274 SW 1110. 

Vt. —Barre v. Barre, ete), Riso, 
9% Vitpi 398,123 A: 427, 37. ALR 207. 

Wash.—Seattle v. Seattle, eles vai 
Co., 50 Wash. 132, 96 P 958. 

Wis.—Superior v. Lake Superior 
Terminal, ete, R. Co., 152 Wis. 389, 
140 NW 26; Chicago, etc., R. Co. v: 
Milwaukee, 148 Wis. 39, 133) NW 
1120 [overr 89 Wis. 506, 62 NW 417, 
28 LRA 249 in so far as it holds as 
a matter of law that a railway com- 
pany’s right of way is not benefited 
by the improvement of the street 
upon which it abuts]. 

61. Gilsonite Constr. Co. vy. St. 
Louis, etc., R. Co., 240 Mo. 650, 144 
SW 1086; Superior v. Lake Superior 


Terminal, ete. R. Co., 152 Wis. 389, 
140 NW 26. 
62. In re Seattle, 66 Wash. 277, 


119 P 798 [overr without mention 
Seattle v. Seattle, ete. R. Co., 50 
Wash, 1382, 96 P 958, and: foll Seattle 
v. Seattle Electric Co., 48 Wash. 599, 
94°P 194, 15 LRANS 486, an analo- 
gous decision relating to street rail- 
road companies]. 

63. St. Louis-San Francisco R. 
Co. v. Tulsa, 15 F.. (2d) 960; Mackey 


v. Choctaw, ete., R. Co., b61 Fed. 
342; Chatham County y. Seaboard 
Air Line R. Co., 183 N.C. 216, 45 SH 


566; Baltimore, ete., F 
Hill, (Oh. A.) 157 NE Bie 
64. Choctaw, ete., Co, 
Mackey, 256 U. S. 531, "41 Set 582, 584, 
65 L, ed, 1076 (‘the railroad’s interest 
. is ‘neither a mere easement, nor 


591, 83 A 962; Lehigh Valley R. Co.'a fee simple absolute, but a limited 


iste ey 
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And it has been held that the fact that a railroad 
right of way would in the event that the use as a 
railroad was abandoned revert to the grantor does 
not prevent the assessment thereof for a local im- 
provement.°* But a mere license given to one rail- 
road company to run its trains over the track of an- 
other company does not invest the former company 
with such ownership in the right of way as can 


special assessments.°> An assess- 


ment is not invalidated by the fact that the effect 
of a sale to pay the assessment would be to sever 
an integral part of the railway,®* and interfere with 
the operation of the road." 

[§ 2891] (bbb) Necessity for, and Sufficiency of, 
Statutory Authority.®* 
tary principles governing special assessments else- 
where considered®® statutory authority for levying 
special assessments against railroad rights of way 
and tracks is indispensable.’° 


In accordance with elemen- 


By the express pro- 


fee, made on an implied condition of 
reversion in the event that the com- 
pany ceases to use or retain the land 
for the purposes for which it is 
granted, and carries with it the inci- 
dents and remedies usually attend- 
ing the fee.’ In effect the railroad 
is the absolute owner of the land. 
Its use is, and necessarily must be, 
exclusive’’), 

65. Louisville, etc., R. Co. v. East 
St. Louis, 134 Ill. 896. 25 NE Ata: 

66. Choctaw, R. 

Mackey, 256 U. S, $3L 41 SCt See, 65 
L. ed. 1076. 

“It is urged that, if the assessment 
is left unpaid, a sale to enforce the 
lien would sever an integral part of 
the railway. The same objection 
might be urged against the validity 
of a lien for general taxes locally 
assessed upon railroad property or a 
mechanics’ lien upon the same. The 
objection is clearly unsound. eve ee 
the validity of the assessment is es-. 
tablished, it may be assumed that due 
payment will follow. At all events, 
we have no occasion to deal now 
with the method and means to be 
pursued in enforcing it.” Choctaw, 
etce., R. Co. v. Mackey, supra. 

67. Kinston v. Atlantic, ete, R. 
Co., 1838 N. C. 14, 110 SE 645, 

68. In case of street railroad see 
infra § 2895. 

69. See supra §§ 2811, 2871. 

70. Ark.—Clarendon Impr. 
No, 1-yv. 


Dist. 
St. Louis Southwestern R. 
Co., 99 Ark, 508, 1389 SW 308; Kan- 
sas ;City,) ete, R.. Caos .v.., Siloam 
Springs Waterworks Impr. Dist. No. 
1, 68 Ark. 376, 59 SW 248. 

Cal.—San Pedro, ete., R. Co. v. 
ramet 23 Cal, A, 675, 139 P 669, 

Ga.—Waycross v. Tomberlin, 146 
Ga. 504, 91 SE 560; Georgia R., etc., 
Co/tv=;Decatur,, 1387,,Ga...537,< 73, SE 
830, 40 LRANS 935. 

Tl. pete v. Chicago, 152 Ill. 18, 38 
NE 25 

Ind. Pt oitiapusdet etes Rei Couking 
Taber, 168 Ind, 419, 17 NE ng: Say ie 
AnnCas 808. 

lowa.—Chicago Great Western R. 
Co. v. Council Bluffs, 176 Iowa 247, 


157 NW. 947; Chicago, ete., R. Go, v. 
Centerville, 172 Iowa ,444, 153 NW 
106, 154 NW 596. 

Kan. —Atchison, ete, R. Co. v. 


Cherryvale, 87 Kan, Su 28<P 874. 

Ky.—Louisville, etce., ’R. Co. Vv. Bar- 
ber Asphalt Pav. Co., 116 Ky. 856, 76 
SW 1097, 25 KyL 1024 [aff 197 U. Ss. 
430, 25 SCt 466, 49 L. ed. 819]. 

Mo.—Gilsonite Constr. Co. v. St. 
Louis, etc., R. Co., 240 Mo. 650, 144 
SW 1086. 

Mont.—Chicago, ete., R. Co. v., Po- 
iene 54 Mont. 497, 172 P 541. 

C.—Kinston v. Atlantic, ete., R. 

we 183. N. C. 14, 110 SE 645. 

N. D.—Minneapolis, etc, Re Couns 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2891-2892] 


vision of some charters and statutes such property 
is made liable to assessment for local improve- 
ments, and it has been directly held in some de- 
cisions that express authority is indispensable.’? 
There is, however, considerable conflict of author- 
On the one hand, it has been 
held that an assessment is authorized by statutes 
authorizing an assessment against ‘‘all property’’ 
within the assessment district,’? or fronting on or 
adjoining the improvement ;** and this class of prop- 


ity on this question. 


erty has been held to be embraced 


‘real estate’’ or ‘‘land,’’?> ‘‘property,’’7® ‘‘lot,’?77 
“parcel of ground,’’’® ‘‘lots and parcels of land,’’*® 
and ‘‘a lot, piece or parcel;’’®° also that it is 
abutting’’®! or 
On the other hand, there is 
authority to the effect that this class of property 
is not included in the terms ‘‘ lots, 
cel of land,’’8* or lots, blocks, tracks or parcels 


embraced within the terms ‘‘ 


tiguous’’ property.®” 


Minot, 31 N. D. 213, 199 NW 875, 37 
ALR 211. : 

Oh.—wNorthern Indiana R. Co. v. 
Connelly, 10 Oh. St. 159. 

Okl.—Oklahoma R. Co. v. Severns 
Pay. Co., 67 Okl. 206, 170 P 216. 

Or.—F'ay v. Portland, 99 Or. 490, 
195 P 828. 

S. C.—Atlanta, etc., R. Co. v. Has- 
ley, 117 S. C. 494, 109 SE 285, 

Wash.—In re Seattle, 66 Wash. 277, 
5 Gi es ST be 

Wis.—Superior v. Lake Superior 
Terminal, ete., R. Co., 152 Wis. 389, 
140 NW 26; Chicago, etc., R. Co. v. 
Milwaukee, 148 Wis. 39, 133 NW 
1120; Chicago, ete., R. Co. v. Janes- 
ville, 1387 Wis. 7, 118 NW 182, 28 
LRANS 1124. 

And sée cases infra this section. 

71. See statutory provisions. 

72. San Pedro, etc., R. Co. v. Pills- 
bury,;,23. Cal. A:y 675; 139. P-665,- 671; 
Georgia R., etc., Co. v. Decatur, 137 
Ga. 5637, 73 SE 830, 40 LRANS 935; 
Chieago, etc., R. Co. v. Milwaukee, 
89 Wis. 506, 62 NW 417, 28 LRA 249. 

73. Gilsonite Constr. Co. v. St. 
Louis, ete., R. Co., 240 Mo. 650, 144 
SW 1086. 

74. Heman Constr. Co. v. Wabash 
R. Co., 206 Mo, 172, 104 SW 67, 121 
AmSR 649, 12 LRANS 112, 12. Ann 
Cas 630 [overr Sweaney v. Kansas 
City R: Co., 54 Mo. A, 265]. 

[a] Where words of general de- 
scription are used in reference to 
taxation, such as “all property,” they 
include everything of that kind. not 
expressly or by necessary implica- 
tion excepted, . Heman Constr. Co, v. 
Wabash R. Co., 206 Mo. 172, 104 SW 
67, 121 AmSR 649,.12 LRANS. 112, 
12 AnnCas 630. Re 


75. .Mackey v. etc., 


Choctaw, 


Co., 261 Fed. 342; Rich v. Chicago,» 
152 Ill. 18, 38 NE 255; Chatham 
County v. Seaboard Air Line R. Co., 


133 N. C. 216, 45 SE 566. 

76. Mackey v, Choctaw, ete. R. 
Co., 261 Fed. 342; Chicago, etc. R. 
Co. v. Churdan, 196 Iowa 1057, 195 
NW 996 (where the railroad owns 
the fee). 
-77. Louisville, ete., R. Co. v. Bar- 
ber Asphalt Pav: Co., 116 Ky. 856, 76 
SW 1097, 25 KyL 1024 [aff 197 U.S. 
430, 25 SCt 466, 49 L. ed, 819]. 

78. Chicago, ete., R. Co. v. Chur- 
dan, 196 Iowa 1057, 1061, 195 NW 
996 (when the company owns the 
fee). 

on railway corporation which holds 
the full fee title to the land over 
which its right of way extends, owns 
property and a parcel, of ground, 
within the meaning of these_sec- 


tions.’”’ Chicago, etc., R. Co. v. Chur- 
dan, supra. 
79. Minneapolis, etc., R. Co. v. 


Minot, 31 N. D. 318, 199 NW 875, 37 
ALR 211, 

g0. Oklahoma R. Co. v. Severns 
Pav. Co., 67 Okl. 206, 170 P 216. 

gl. U. S.—Choctaw, etc., ‘R. Co. v, 


ev Wists 
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of land.85 


pave ‘‘ 


within the terms 


erty.®® 


“¢eon- 


783 “Slot or par- 


Mackey, 256 U. S. 531, 41 SCt 582, 
65 L. ed. 1076 [aff 261 Fed. 342]. 


Ind.—Pittsburgh, ete, R. Co. v. 


Taber, 168 Ind. 419, 77 NE 741, 11 
AnnCas 808; Peru, etc., R. Co. v. 
Hanna, 68 Ind. 562; Indianapolis, 


etc., R. Co. v. Capitol Pav., etc., Co., 
24 Ind. A, 114, 54 NE 1076; Pitts- 
burgh, etce., R. Co. vy, Hays, 17 Ind. 
A. 261, 44 NE 375, 45 NE 675, 46 
NE 597. 

Oh.—Northern Indiana R, Co. v. 
Connelly, 10 Oh. St. 159. 

Okl.—Missouri, ete, R. Co, v. 
Tulsa, 45 Okl. 382, 145 P 398. 

. C.—Atlanta, etc., R. Co. y. Eas- 
ley, 117 S. C. 494, 109 ‘SH 285. 

[a] MTllustration. — Lands appro- 
priated by a railroad company for 
its track through a city, and crossing 
the improved street at right angles, 
and upon which the track was con- 
structed after the work had been 
completed, are liable to such assess- 
ment under a statute authorizing the 
city council to assess the expense of 
improving a street upon lots or lands 
abutting thereon. Northern Indiana 
R. Co. v. Connelly, 10 Oh, St, 159. 

[b] Right of way wholly within 
a street is not abutting property 
within the rule. Indianapolis, etc., 
R. Co; *v, ‘Capitol: Pav., ,etc, -Coin24 
Ind. A. 114, 54 NE 1076. 

82. Kankakee vy. Illinois Cent. R. 
Co., 257 Tll..298, 100 NE 996; Chi- 
cago, ete., R. Co. v. Moline, 158 111. 
64, -41 NE 877; Chicago, etc., R. Co. 
v. Joliet, 153 Ill. 649,<39 NBS 1077; 
Kuehner v. Freeport, 143 Ill. 92, 32 
NE 372, 17 LRA 774. But see Chi- 
cago, ete. R. Co. v. South Park 
Comrs., 11 Ill. A, 562 (not abutting 
property). 

83. Muscatine y. Chicago, etc., R. 
Co., 88 Iowa 291, 55 NW 100. See 
Chicago, etc., R. Co. v. Ottumwa, 112 
Iowa 300, 88 NW 1074, 51 LRA 763 
(so holding where the right of way 
was a mere easement). 

“Prior to the passage of the act 
of the thirty-second General Assem- 
bly now known as Section 791-i of 
the. Code Supplement of 19138, cities 
had no power to assess railroad 
right of ways for public improve- 
ments made upon streets upon which 
these right of ways were abutting, 
A right of way was simply an ease- 
ment, and an easement was neither 
a lot nor a parcel of land upon which 
assessments were authorized, and it 
was held that, as the authority to 
levy special assessments depended 
upon statutory enactment, unless 
there was some statutory enactment 
authorizing it, the right did not ex- 
ist.” Chicago Great Western R. Co. 
vy, Council Bluffs, 176 Iowa 247, 253, 
157 NW 947. ne 

[a] Land owned in fee by a rail- 
road company may be assessed as a 
lot although the right of way is situ- 
ate thereon. Minneapolis, ete., R. Co. 
y. Lindquist, 119 Iowa 144, 93 NW 
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So it has been held that a tract in a 
city street used for a right of way by a railroad 
company is not property owned or controlled by it, 
but owned by the public and controlled by the mu- 
nicipality exclusively.%¢ 

Statutes authorizing paving of ‘‘streets.’’ 
a statute authorizing the levy of special taxes to 
streets’? no power exists to levy a special 
tax against a railroad company for the paving of a 
part of its right of way not used or necessary for 
right of way purposes and which the public has 
used as part of a public street for many years.°? 

[§ 2892] (ccc) Necessity for Benefit to Prop- 
In accordance with elementary principles 
governing the law relating to special assessments®® 
it is indispensable to the validity of an assessment 
against a railroad right of way or track for a local 
improvement that it should have been specially bene- 
fited by the improvement.®° 


Under 


The mere fact that.a 


103. 

84. Fay v. Portland, 99 Or. 490, 
195 P 828 (a right of way within or 
outside of a street is not a lot or 
parcel of land, but only an easement 
not accessible for street improve- 
ments, in view of Portland City 
Charter §§ 374, 3838a, 389, 394, 400). 

€5. Seattle v. Seattle, ete., R. Co., 
50 Wash. 132, 96 P 958 [overr In re 
Seattle, 66 Wash. 277, 119 P 798, and 
foll In re Seattle, 49 Wash. 109, 94 
P 1075, 95 P 862; Seattle v. Seattle 
Electric Co., 48 Wash. 599, 94 P 194, 
15 LRANS 486, analogous decisions 
relating ‘to street railroads]. 

» Chicago, etc., R. Co. v. Poland, 
54 Mont. 497, 504, 172 P 541 (“the 
fact that it is part of the street be- 
comes an insuperable obstacle. As 
such it is not and cannot be ‘prop- 
erty owned or controlled’ by the re- 
spondent; it is owned by the public, 
under the exclusive control of the 
city and thus not the kind of ‘lot oz 
parcel of land’ authorized by the Act 
to be assessed’). 

87. Atchison, etc., R. Co. v. Cher- 
ryvale, 87 Kan, 57, 123 P 874 (the 
ground of this holding is that au- 
thority is given by statute to pave 
“streets” only, and that the mere 
use of a part of the railroad right of 
way by sufferance of the owner not 
resulting in an adverse right does 
not make a street). 

88. In case of street railroad see 
infra § 2896. 

Basis on which assessment of 
benefits made see supra §§ 2982-2985. 

89. See infra § 2979 et seq. 

90. Cal. — Bailey Vv. Hermosa 


Beach,..183 (Cal. 757, 192. P 712. 

Ga.—Georgia R., ete, Co. v. De- 
catur,.. 137...Ga.. 537, .%3 SE 830, 40 
LRANS 935. 


Ill.— Highwood v. Chicago, ete., R. 
Co,, .276 Ill, 98, 114 NE 585; Kanka- 
kee v. Illinois Cent. R. Co., 264 IIl. 
69, 105 NE 734; Kankakee y, Illinois 


Cent... R.. Co., 268 Ill. 589, 105 NB 
731; River Forest v. Chicago, ete., 
Re COs DOT, T3844, 645 NEA eed. 
Bloomington y, Chicago, etc., R. Co., 
134 Ill, 451, 26 NE 366. 
Iowa.—Chicago, ete, R. Co. vy. 


Chariton, 169 NW 387. 

N. J.—Lehigh Valley R. Co. v. 
Jersey City, 81. .N. J. L. 290, 80 A 
228; New York Bay R. Co. v. Newark, 
77 N. J. L. 270, 72 A, 455; New Jer- 
sey R., etc., Co. v. Elizabeth, 37 N. J. 
L. 330; Delaware River Bridge R., 
etc., Co. v. Haddon Tp., (Sup.) 135 A 


801. 

N. Y.—Peo. v. Gilon, 41 Hun 510, 
3-NYSt 358. 

Oh.—Baltimore, ete., R. Co. v. Oak 
Hill, (A.) 157 NE 817. 

Tenn.—Alcoa v. Louisville, etc., R. 
Co., 152 Tenn. 202, 274 SW 1110. 
' Vt.—Barre v. Barre, etc., R. Co., 97 
Vt. 398, 123 A 427, 37 ALR 207. 

[a] Presumption of benefit.—An 
abutting railroad right of way, as 
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statute provides that the right of way of a rail- 
road within an assessment district shall be assessed 
in the same manner as other land in the district 
merely requires that the land be not omitted be- 
cause used for a right of way and not that it be 


assessed, although not benefited.®* 


generally declared that while there may be unusual 


conditions under which a railroad 


tracks ean be benefited by local improvements, as a 
general rule it cannot be so benefited.” 

[§ 2893] (ddd) For What Improvements Assess- 
In cases where the improvements 


ments Made.°* 
have been shown to be beneficial®* 


well as individually owned abutting 
property, is presumed to derive from 
street improvements benefits equiva- 
lent to the amount of the assessment, 
so long as the assessment is made 
within the limitations imposed by 
law, provided no fraud intervenes 
and the assessment does not sub- 
stantially exhaust the owner’s inter- 
est in the land. Baltimore, etc., R. 
Co. v. Oak Hill, (Oh. A.) 157 NE 
817. 

[b] Circumstances under which 
no benefit accrues.—(1) There can be 
no benefit from a local improvement 
where it is undisputed that the right 
of way is used exclusively for the 
company’s tracks and the passage of 
its trains. Alcoa v. Louisville, etc., 
R. Co., 152 Tenn. 202, 274 SW 1110. 
Apparently contra Seattle v. Seattle, 
etc., R. Co., 50 Wash. 132, 96 P 958. 
(2) Railroad land fit only for right 
of way, the tracks thereon being 
partly in cut and partly on fill, so 
that paving of an adjoining street 
could not enhance its value, any 
benefit thereto being merely nomi- 


nal, is not assessable for street 
paving. Chicago,;ete;,, SR Cos 7 tv. 
Chariton, (Iowa) 169 NW 337. (3) 


Where tracks were built upon an 
embankment and there was no com- 
munication between the parts of the 
right of way east and west of the 
tracks from H to R Streets, the west 
part of the right of way abutting on 
a paved street would not be benefited 
by the improvement of the _ street 
east of the right of way between H 
and R Streets. Kankakee v. Illinois 
Cent. R. Co., 264 Ill. 69, 105 NE 734. 
(4) There can be no profitable en- 
hancement of value of a right of way 
by improving the parallel avenue 
traveled by the general public where 
there is no access to the right of 
way for the public. Highwood v. 
Chicago, etc., R. Co., 276 Ill. 98, 114 
NE 585. (5) It is not a benefit to 
property of a railroad from the 
paving of a street, to be considered 
in assessing it for the paving, that 
a strip of land, owned by the rail- 
road between its right of way and 
the street, is vacant, lessening the 
danger of accident in crossing its 
tracks. Lincoln v. Chicago, etc., R. 
Co., 262 Ill. 11, 104 NE 277, (6) Land 
forming shoulders of a cut in which 
railroad tracks were laid, assessed 
as part of the railroad right of way, 
and used to protect slopes of the cut 
from erosion and to protect adjoin- 
ing property, was held not subject 
to assessment by the city for pav- 
ing, guttering, and curbing’ the 
street. Delaware River Bridge R., 
etc., Co. v. Haddon Tp., (N. J. Sup.) 
135 A 801. 

{c] Railroad on trestle. —A rail- 
road which runs on a trestle cannot 
be benefited by a Sewer, and, there- 
fore, is not subject to assessment 
for its cost. State v. Passaic, 54 
N. J. L. 340, 23 A 945. 

[d] Railroad carried through tun- 
nel.—A railroad whose right of way 
is carried along the center of a 
street, through a tunnel, will not be 
regarded as benefited by the paving 
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mains.” 


And it is very | eral. 


right of way or 


it has been held 


of the street. Peo, v. Gilon, 41 Hun 
CNe YY.) O10. 

91. Bailey v. Hermosa Beach, 183 
Cal..757, 192 BP. 712. 

92. Chicago v. Chicago, etc, R. 
Co., 278 Ill. 86, 115 NE 836; High- 
wood v. Chicago, etc., R: Co., 276 I11. 
98, 114 NE 585; Kankakee y, Illinois 
Cent,’ R. ‘Co., 263. Ill, 589, 105. NE 
731; River Forest v. Chicago, etc., R. 
Co., 197 Ill. 344, 64 NE 364. 

93. Improvements for which as- 
sessments may be made against 
property generally see supra §§ 2835— 
2869. 

In case of street railroad see infra 
§ 2897. 

94. See supra § 2892. 

95. Rich y. Chicago, 152 Ill. 18, 
38 NE 255. 

96. Illinois Cent. R. Co. v. De- 
eatur,? 147° U.. Sin 190, 13. SCt.293,, 37 
L, ed. 132; Pittsburgh, etc., R. Co. v. 
Hays, 17 Ind. A, 261, 44 NE 3875, 45 
NE 675, 46 NE 597. 


97. Pittsburgh,;<ete;ic- Riv Co, © Vv. 
Hays, supra. 
98. Choctaw,  etc., Co v. 


R. 5 

Mackey, 256 U. S. 531, 41 SCt 582, 
65 L. ed. 1076 [aff 261 Fed. 342]; 
Illinois Cent. R. Co. v. Decatur, 147 
U. S. 190, 13 SCt 298, 37 L. ed. 132; 
Chicago, etc., R. Co. v. Elmhurst, 165 
Til, 148, 46 NE 437; Illinois Cent, R. 
Co, v. Kankakee, 164 Ill. 608, 45 NE 
971; Chicago, etc., R. Co. v. Moline, 
158 Ill. 64, 41 NE 877; Chicago v. 
Baer, 41 Ill. 306. 

99. Ga.—Georgia R., etc., Co. v. 
Decatur, 137 Ga. 537, 738 SE 830, 40 
LRANS 935. 

Ill.— Chicago, ete., R. Co. v. Joliet, 
153 Ill. 649, 89 NE 1077. 

Kan.—Atchison, ete, R. Co. v. 
Peterson, 58 Kan. 818, 51 P 290. 

N. J.—State v. Passaic, 54 N. J. L. 
340, 23 A 945. 

N. D.—Minneapolis, ete., R. Co. v. 
Minot, 51 N. D. 3138, 323, 199 NW 875, 
387 ALR 211 [overr Northern Pac. R. 
Co. v. Richland County, 28 N. D, 172, 
148 NW 545, LRA1915A 129, Ann 
Cas1916E 574]. 

“Whatever distinction there might 
be in point of direct benefit to a rail- 
road company between a drain and 
a sanitary sewer, having regard for 
the use of a right of way for the 
sole purpose of the operation of 
trains thereon, we think there is no 
distinction in fact but only in degree 
where the right of way is used, or 
reasonably may be expected to be 
used, for other purposes in conjunc- 
tion with the operation of the rail- 
road—for purposes in connection 
with which the improvements are 
advantageous.’ Minneapolis, ete., R. 
Co. v. Minot, supra. 

1. Dllinois .Cent.. R. Co. v. Peo., 
170 Ill. 224, 48 NE 215; Superior v. 
Lake Superior Terminal, etc., R. Co., 
152 Wis. 389, 140 NW 26. 

2. Minneapolis, ete., R. Co. v. 
Minot, 31 _N. D. 318, 199 NW 875, 37 
ALR 211. 

3. In case of railroad generally 
See Supra §§ 2889, 2890. 

Operation of agreement between a 
municipality and owner of property 
see infra §§ 2997-3000 et seq. 


: Pee: 
[$§ 2892-2894 


that assessments may be levied against railroad 
‘rights of way or tracks for drains,** grading,°® 
graveling,®” paving,®® sewers,°® sidewalks,’ and water 


[§ 2894] (bb) Of Street Railroads*—aaa. In Gen- 
While the rule is otherwise in some jurisdic- 
tions‘ it is very generally held that the tracks, 
right of way, and right of occupancy or franchise 
of a street railway company to use a street may 
be made subject by the legislature to the levy of 
special assessments for benefits accruing from street 
improvements,® the view being taken that the same 
are property or property rights in the street of a 


4 See cases infra this note. 

[a] In Arkansas a street railway 
is personal property, and its tracks 
laid along the streets of a city can- 
not be assessed for local improve- 
ments. Texarkana Waterworks Impr. 
No. 22 v. Southwestern ° Gas, 
Co., 121 Ark. 105, 118, 180 SW 
(‘a street railway company 
has ‘no easement or freehold inter- 
est in the soil, or exclusive control 
of the highway in which a lecation 
is granted to lay tracks and operate 
the road. The right conferred is to 
use the way within its location in 
common with others, and not exclu- 
sively for its own_ benefit. The 
whole way is as fully open to the 
lawful use of travelers after the 
road is built and in operation as be- 
fore’”’). 

{b] In Indiana (1) companies 
owning and operating street rail- 
ways in the streets ordinarily do not 
hold any easement or interest in the 
land, the permission of the city to 
use a Street being a part of the pub- 
lic easement, and, therefore, a street 
railway having permission to locate 
its tracks and operate its cars over 
a street cannot be assessed for lo- 
cal improvements. Haynes Auto. Co. 
v. Kokomo, 186 Ind. 9, 114 NE 758 
[dist Marion, ete., Tract. Co. v. Sim- 
mons, 180 Ind. 289, 102 NE 1382 on 
the ground that the street car com- 
pany in that case owned a private 
right of way]. (2) However, where 
a street car company owns a private 
right of way in the street, such right 
of way is property within a statute 
authorizing cities to make assess- 
ments against property benefited by 
local improvements. The right of 
way, being absolute and permanent, 
is an interest in the land over which 
it passes and within a statute au- 
thorizing an assessment against 
‘lands or property.” Marion, etc., 
Tract. Co. v. Simmons, supra. 

5. Ala—Alabama Tract. Co. v. 
Re. Trust, etc., 213 Ala, 269, 104 

Cal.—Schaffer v. Smith, 169 Cal. 
764, 147 P 976; In re North Beach, 
etc., R. Co., 32 Cal. 499; Los Angeles 
Pac. Co, v. Hubbard, 17 Cal. A. 646, 
121 P 306. 

Conn.—New Haven v. Fair Haven, 
etc., R. Co., 38 Conn. 422, 9 AmR 399. 

Tll.—Lake St. El. R. Co. v. Chicago, 
183 Ill. 75, 55 NE 721, 47 LRA 624; 
West Chicago St. R. Co. v. Chicago, 
178 Ill. 339, 58 NE 112; Chicago, etc., 
R. Co. v. Moline, 158 Th. 64, 41 NE 
877; Lightner v. Peoria, 150 Ill. 80, 
37 NE 69; Kuehner vy. Freeport, 143 
Ill. 92, 32 NE 372, 17 LRA 774; Chi- 
cago City R. Co. v. Chicago, 90 Th 
573, 32 AmR 54; Chicago v. Baer, 41 
ee 306; Little v. Chicago, 46 Ill, A. 

Ind.—Marion, ete., Tract. Co. v. 
Simmons, 180 Ind. 289, 102 NE 132. 

Iowa.—Des Moines City R. Co. v. 
Des Moines, 183 Iowa 1261, 159 NW 
450, 165 NW 398, LRA1I918D 839; 
Sioux City St. R. Co. v. Sioux City, 
me Ui. $2598; ie SCen226.094 thited. 

Ky.—Kentucky Tract., ete., Co. v. 
Carey-Reed Co., 188 Ky. 226, 221 SW 
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§§ 2894-2895] 


character to be substantially benefited by improve- 
ment of the street,® although the street railroad 
company does not own the fee.’ And the fact that 
the track of a street railroad company may be 
required to be assessed as personal property for 
general taxation will not prevent its being assessed 
for a local improvement in those jurisdictions where 
such an assessment is sustained.’ 

City owned lines. Statutes making street rail- 
road companies liable to assessment for street im- 
provements apply to private companies only and 
not to a city engaged-in the operation of a public 
utility such as a street car line.® 

[§ 2895] bbb. Necessity for, and Sufficiency of, 
Statutory Authority.1° In accordance with well 
settled principles elsewhere considered! the tracks, 
right of way, right of occupancy or franchise of 
a street railway company to use a street cannot 
be assessed for local improvements in the absence 
of statutes conferring authority to impose such as- 
sessments,!? although subject to general taxation. 
A’ right of way fronting or abutting on a city 
street is of course subject to special assessments 
for local improvements when a statute expressly 
so provides;'* and it is so liable also under a stat- 


1078; Newport St. R. Co. v. Newport, ] Chicago, 


10 Ky. Op. 647. 
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178 Ill. 
Cicero, etc., R. Co. 
501, 52 NE 866; Chicago v. Baer, 41 


[44 C.J.] 533 
ute providing that, where a street railway occupies 
a part of the street it shall pay a part of the cost 
of street improvements in proportion to the space 
it occupies compared to the width of a street. 
_Construing particular statutory or charter pro- 
visions some decisions hold that the tracks and fran- 
chises are ‘‘land,’’!6 ‘‘real estate,’’!? or ‘‘real prop- 
erty,’’1® and as such subject to assessment for bene- 
fits accruing from local improvements; but there 
are decisions to the contrary.*? Some decisions 
hold that a right of way in a public street is property 
‘“eontiguous’’ to the street and subject to special 
taxation as such for the improvement of the street.*° 
Some decisions hold that a street railroad is liable 
to special assessments for street improvements under 
charters or statutes authorizing assessments upon 
‘‘abutting property,’’! but other decisions hold 
to the contrary;?? and it has also been held that 
the property of a street railroad company is not 
‘‘land bordering on or touching the street.’’* It 
has been held that property of the character under 
consideration is not ‘‘houses and lots,’’?4 ‘‘any lot 
or lots,’’?> ‘‘lots and parcels of land,’’?® ‘‘lots and 
parts of lots,’’?? ‘‘lots, blocks, tracts and parcels 
of land,’’?® ‘‘lots, blocks, tracts and parcels of 
Co, v. Dallas, (Commn, A.) 260 SW 


1034 [rev (Civ. A.) 248 SW 1746]; 
Houston City St. R. Co. v. Storrie, 


339, 53 NE. 112; 
We Chicago, 176 Ill. 


La.—Shreveport v. Shreveport City 
R. Co., 104 La. 260; 29 S 129; Shreve- 
port v. Prescott, 51 La. Ann. 1895, 26 
S 664, 46 LRA 193. 

Miss. —Edwards Hotel, etc., R. Co. 
v. Jackson, 96 Miss. 547, 51 S 802. 

Mo.—Meryl Realty Co. v. Granite 
LORE) ert Pav. Co., 284 Mo. 329, 223 


Sw 9 
N. aa ee v. Durham Public 
Serv= Co., 182 N.. Cx 333,. 109..SE 40. 


Oh.—Ohio Hlectric R. Co. v. Green- 
ville, 110 Oh. St. 31, 143 NE 193; 
Cleveland v. Cleveland, etc., R. Co., 
Sor Dec. (Reprint) 304, 1 ClevLRep 

Okl.—Oklahoma R. Co. v. Severns 
Pav: Co., 67 Okl. 206, 170 P 216. See 
Oklahoma City v. Shields, 22 Okl. 265, 
100 P 559 [mod on other ‘grounds sub 
Oklahoma R, Co. v. Severns 


nom. 
Pay. .Co.,251, U. S. 104, 40. SCt 73, 
64 L. ed. 168]; Oklahoma City v. 


Orthwein, 258 Fed. 190, 169 CCA 258. 
Pa.—Philadelphia v. Bowman, 4 Pa, 


Dist. 359. 
Houston City St. 


Tex.—Storrie v. 


R. Co.,.92-Tex. 129, 46 SW 796, 44 
LRA 716. 
[a] Under both the taxing power 


and the police power (1) the right of 
the legislature to authorize such as- 
sessments has been asserted (Ala- 
bama Tract. Co. v. Selma Trust, etc., 
213 Ala. 269, 104 S 517), (2) and 
statutes to that effect have been up- 
held against objections that they de- 
prived the company of its property 
without ous process of law (Fair 
Haven, etc., R. Co. v. New Haven, 203 
CE Setae79;, 97 Sct 74, 51 L. ed. 237 [aff 
77 Conn. 667, 60 A 651]) (3) or im- 
paired the contract obligations of the 
original grants to the company (Fair 
Haven, ete., R. Co. v. New Haven, 
supra). (4) And also it has been held 
not violative of a constitutional pro- 
vision which limits assessments for 
improvements to abutting property, 
such provision aiming at general 
principle of uniformity of taxation of 
private property by restricting as- 
sessments to value of special benefits 
derived from improvements, and not 
dealing with the question of fran- 
chise or privilege taxes. Alabama 
Tract. Co. v. Selma Trust, etc., supra. 

6. Cal.—Los Angeles Pac. Co. v. 
Hubbard, 17 Cal. A, 646, 121 P 306. 

Conn.—New Haven v. Fair Haven, 
etc., R. Co., 38 Conn. 422, 9 AmR 399. 

Til. —Anna v. Northern, 261 Ill. 538, 
104 NE 171; Lake St. Hl. R. Co. v. 
Chicago, 183 Til. 
LRA 624; West Chicago St. R. Co. v. 


75,55 NE..721, 474 


Ill. 306. 

Ind.—Marion, ete., Tract. Co. v. 
Simmons, 180 Ind. 289, 102 NE 132 
(where the railroad company owns a 
private right of way but not other- 
wise see supra note 4 [b]). 

La.—Shreveport v. Prescott, 51 La. 
Ann. 1895, 26 S 664, 46 LRA 193. 

Miss.—Edwards Hotel, etc., R. Co. 
v. Jackson, 96 Miss. 547, 51 S 802. 

“The right of way, right of occu- 
pancy, franchise and interest of a 
street railway company having a 
track in a street under a charter of 
the legislature and under a contract 
with the city council, is a property, 
and as such is liable to be assessed 
for benefits in the widening of the 
street upon which it runs its cars, the 
same as any other property benefited 
by the proposed improvement.” Chi- 
cago City R. Co. v. Chicago, 90 Ill. 
573, 32 AmR 54. 

[a] Elevated railway company.— 
Right. of way, right of occupancy, 
franchise and interest of an elevated 
railway company are liable to special 
assessment for the improvement of 
the street over which the structure 
is erected, the same being property 
within the meaning of the statute 
providing for assessments against 
property benefited by a local improve- 
ment. Lake St. El, R. Co. v. Chicago, 
183 Ill. 75, 55 NE 721, 47. LRA 624. 

7. Cicéro,; ete., R. Co. v. Chicago, 
176 Ill, 501, 52 NE 866. 


8. Gicer6, etc., R. Co. v. Chicago, 
supra. 

9. Cooper v. .Reardon, 71 Cal. A. 
649, 236 P 180. 

10. In case of railroad generally 
see supra § 2891. 

11. See supra § 2811. —- 

12. Cal.—Schaffer v. Smith, 169 


Cal (64,44, Epo 6. 

Conn.—Farmers’ L. & T. Co. v. An- 
sonia, 61 Conn, 76, 23 A 705. 

Ga.—Georgia ines 6tc.,. Con vi -At- 
lanta, 144 Ga. 722, 87 SH 1058. 

Ind.—Indiana Union IAG OO. Ws 
Gough, 54 Ind. A, 438, 102 NE 453. 

Iowa.—Koons v, Lucas, 52 Iowa 
177, 3 NW 84. 

Ky. —Newport v. Silva, 143 Ky. 704, 
187 SW 546; Maysville v. Maysville 
St-R.y¢ete;:, Co., 128 Ky. 6738, 108 SW 
960, 32 Kyl 1366. 

N. Y.—Peo. v. Gilon, 126 N. Y, 147, 
27 NE 282; O’Reilley v, Kingston, 114 
Nii Y. 439, 01 NE 1004. 

Oh.—Ohio Electric R. Co. v. Green- 
ville, 110 Oh, St. 31, 143 NE 1938. 

Tex.—Dallas Cons, Electric St. R. 


(Civ. A.) 44 SW 693 [rev on other 
grounds 92 Tex. 129, 46 SW 796, 44 
LRA 716]. 

Wis.—Oshkosh City R. Co. Vv. 
Winnebago County, 89 Wis. 435, 61 
NW 1107. 

13. Peo. v. Gilon, 126 N. Y. 147, 27 
NB 282. 

14. Des Moines City R. Co. v. Des 
Moines, 183 Iowa 1261, 159 NW 450, 
165 NW 398, LRA1918D 839. 

15. Shreveport v. Shreveport City 
R. Co., 104 La. 260, 29 S 129. 

16. Cleveland v. Cleveland, etc., R. 
Co., 4 Oh. Dec. (Reprint) 304, it Clev 
LRep 304, 

17. New Haven v. Fair Haven, , 
etc., R. Co., 38 Conn. 422, 9 AmR 399. 

18. In re North Beach, etc., R. Co., 

32 Cal, 499. 

19. Texarkana Waterworks Impr. 
Dist. No. 22 v. Southwestern Gas, etc., 
Co., 121 Ark. 105, 180 SW 764 (“real 
property’’); State v. Ramsey County 
Disti-Cty 31 Minn. 354, 17 NW 954 
(“real estate”). 

20. Chicago, etc., R. Co. v. Moline, 
158 Til. 64, 41 NE’ 877; Lightner v. 
Peoria, 150 Ill. 80, 37 NE 69; Kuehner 
v. Freeport, 143 Ill. 92, 32 NE 372, 17 
LRA 774. 

21. Edwards Hotel, etc., R. Co. v. 
Jackson, 96 Miss. 547, 51 S 802; Meryl 
Realty Co. v. Granite Bituminous 
Pav. Co., 284 Mo. 329, 223 SW 904; 
Durham v; Durham Public Serv. Co., 
182 N. C. 333, 109 SE 40. 

22. Newport v. Silva, 143 Ky. 704, 
187 SW 546; Maysville v. Maysville 
St Rec, Co., 128 Ky. 673, 108 SW 
960, 32 Kyl 1366; Houston City St. 
Sate Co. Vv. Storrie, (Civ. A.) 44 SW 
693 [rev on other grounds 92 Tex. 
129, 46 SW 796, 44 LRA 716]. 

23. O’Reilley v. Kingston, 114 N. 
Y. 439, 449, 21 NE 1004. 

24. Peo. v. Gilon, 126 N. Y. 147, 


27 NE 282, 

.25, Oshkosh City R. Co. v. Winne- 
baee County, 89 Wis. 435, 61 NW 
1107. 

26. Koons v. Lucas, 52 Iowa 177, 
3 NW 84. 

27. Maysville v. Maysville St. R., 
éte., Co., 128 Ky. 6738, 108 SW 960, 


32 KyL 1366. 

28. In re Seattle, 49 Wash. 109, 94 
P 1075, 95 P 862; Seattle v. Seattle 
Electric Co., 48 Wash. 599, 602, 94 P 
194, 15 LRANS 486. 

“The respondent’s right in the 
street is in no sense a lot, block, 
tract, or parcel of land. It does not 
own the fee of the street over which 
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land or other property,’’?° ‘‘land and buildings,’’?° 
‘lots and pareels’’ of land benefited,** or ‘‘ specially 
benefited lots or lands,’’*? within the meaning of 
legislation using these terms to describe property 
against which special assessments or taxes may be 
levied for local improvements. But where the fee 
of the land occupied by the track is in the com- 
pany, its right of way is a ‘‘lot, piece or parcel of 
land’’ fronting and abutting on the street within a 
statute subjecting that class of property to assess- 
ment for local improvements.*? 

[§ 2896] ccc. Necessity for Benefit to Property.** 
In accordance with elementary principles elsewhere 
considered®> an assessment against a street railway 
company is forbidden if there is an entire absence 
of benefit from the improvement.*® 

[§ 2897] ddd. For What Improvements Assess- 
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Wa a de! 


rss 2895-2898 


‘ 


ments Made.*7 Under proper statutory authority a 
street railway company may be assessed for the pav-. 


ing,®® filling and grading,®® widening of streets,*° 
and the construction of sewers*! other than storm 
sewers.*? 

[§ 2898] cc. Depots, Yards, Etc. While there is 
some authority to the contrary*® it is generally held 
that lands of a railroad company used for passenger 
or freight depots, stations, or terminals are subject 
to special assessment for local improvements ;** and 
that this is so, although the company has no more 
than an easement in the lands so used,** or although 
the company’s right of way and tracks thereon 
traverse the land occupied by the buildings.*® So 
also railroad yards,*? sidings,*® storage tracks,*? 
roundhouses,*® shops,>+ power plants,°? storage 


tay, a 


its tracks are laid and its cars op- 
erated, nor does it have dominion or 
control over that portion of the 
street. On the contrary, the fee of 
the street rests in the abutting prop- 
erty holders, to whom it will revert 
when the interests of the public 
therein cease from any cause, and 
dominion and control over it is vested 
in the public authorities in whom it 
will remain as long as the street re- 
tains its public character. The re- 
spondent’s rights therein, are such 
and only such as these public au- 
thorities have conferred, and are, 
roughly speaking, the right to con- 
struct and maintain for a limited 
time a railway track on a fixed por- 
tion of the street, and the right to 
operate cars on such track for the 
purpose of carrying passengers and 
freight for hire. This does not con- 
stitute either a lot, block, tract or 
parcel of land, nor does it constitute 
an _ interest in land as that term is 
ordinarily understood, it is an ease- 
ment only, and as such is not assess- 
able under a power to assess lots, 
blocks, tracts and parcels of land.’ 
Seattle v. Seattle Electric Co., supra. 

29. In re Seattle, 54 Wash. 460, 1038 
P 807 (a street railroad franchise in 
a street to be improved is a mere 
easement and is not assessable as 
“other property,” the rule of ejusdem 
generis applying). 

30. Farmers’ L. & T. Co. y. An- 
sonia, 61, Conn, 76, 28 A 705. 

31. Indiana Union Tract Co. v. 
Gough, 54 Ind. A. 438, 102 NE 453; 
Conway v. Rochester, 24 App. Div. 
489, 49 NYS 244 [rev on other 
grounds 157 N. Y. 38, 51 NE 3895]. 

32. Ohio Hlectric R. Co. v. Green- 
ville, 110 Oh. St. 31, 148 NE 193. 

33. Oklahoma R. Co. v. Severns 
Pav. Co., 67 Okl. 206, 170 P 216. 

34. In case of railroad generally 
see supra § 2892. 

35. See infra § 2979 et seq. 

36. Farmers’ L. & T. €o. v. An- 
sonia, 61 Conn. 76, 23 A 705; United 
R., etec., Co, v. Baltimore, 127 Md. 660, 
96 A 880; Davis v. Newark, 54 N, J. L. 
144, 23 A 276; Matter of Anthony 
Ave., 46 Misc. 525, 95 NYS 77. 

[a] Thus it has been held that, 
where a street railroad company held 
title to a strip of land in the middle 
of a public street, the grading of the 
street afforded no benefit to such land 
which may be made a basis of assess- 
ment. Davis v. Newark, 54 N. J. L. 
144, 23 A 276. 

37. For what improvements as- 
pt ag may be made against prop- 
erty: 

Generally see supra §§ 2835-2869. 
Of railroad generally see. supra 

§ 2893. 

38. New Haven v. Fair Haven, 
etc., R. Co., 38 Conn. 422, 9 AmR 399; 
Kuehner vy. Freeport, 1438 Ill. 92, 32 
NE 372, 17 LRA 774. 

39. Little v. Chicago, 46 Ill. A. 534, 

40. In re North Beach, etc., R. Co., 
82 Cal. 499; Chicago City R. 


Chicago, 90 Ill. 578, 32 AmR 54. 

41. Cicero, etc., R. Co. v. Chicago, 
176 Ill. 501, 52 NE 866. 

42. Dallas Cons. Electric St. R. Co. 
vy. Dallas, (Tex. Commn. A.) 260 SW 
10384 [rev (Civ. A.) 248 SW 746] (a 
storm sewer under the street is not 
a “street. improvement” within a 
charter which clearly relates to sur- 
face improvements. And a street 
railway cannot be assessed therefor, 
under a charter provision requiring 
street railways to pay the whole cost 
of street improvements between 
tracks and for two feet on each side 
of rails). 

se sewers generally see supra 
§ 2862. 

43. New York, etc., R. Co. v. New 
Haven, 42 Conn. 279, 284, 19 AmR 534 
(“The fact that the pavement makes 
access to the railroad station easier 
shows a benefit to the public at large, 
but not a special benefit to the ‘cor- 
poration. They carry no more pas- 
sengers, and receive no greater com- 
pensation, in consequence of such in- 
creased facilities”). 

. U. 8S.—Choctaw, etc., R. Co. v. 
Mackey, 256 U. S. 531, 41 SCt 582, 65 
L.. ed, 1076 [aff 261 Fed, 342]; St. 
Louis-San Francisco R. Co, vy. Tulsa, 
15 F. (2d) 960. 

Ark.—Kansas City, etc., R. Co. v. 
Siloam Springs Impr. Dist. No. 1, 68 
Ark. 376, 59 SW 248. 

Ill.—Chicago, ete. R. Co. v. Chi- 
cago, 139 Ill. 573, 28 NE 1108. 

Ind.—Lake Erie, etc., R. Co. v. 
Bowker, 9 Ind. A. 428, 36 NE 864, 

lowa.—Burlington, ete., R. Co. v. 
Spearman, 12 Iowa 112. 

Kan.—Atchison, etc. R. Co. v. 
Peterson, 5 Kan. A. 103, 48 P 877 [aff 
51 P 290). 


Mo.—Nevada v. Eddy, 123 Mo. 546,’ 


27 SW 471. 
Nebr.—Chicago, etc., R. Co. v. Al- 
bion, 109 Nebr. 739, 192 NW 238. 

. Y.—-New York, etc., R. Co. v. 
Yonkers, 288 N. Y. 165, 144 NE 490. 
Contra In re Blondell Ave., 180 App. 
Div. 480, 167 NYS 789; Peo. v. Wal- 
dorf, 168 App. Div. 473, 1538 NYS 1072 
[mod on other grounds 217 N. Y. 96, 
111 NE 467, 112 NE 49]. 

Okl.—Missouri, etc., R. Co. v. Hu- 
faula, 88 Okl, 263, 201 P 808. 

Pa,—South Fork Borough y, Penn- 
sylvania R, Co., 251 Pa. 261, 96 A710; 
Philadelphia v, Philadelphia, etc., R. 
Co., 177 Pa.. 292,35 A 610, 34 LRA 
564; Mt. Pleasant Borough v. Balti- 
more, ete:, R. Co., 1388 Pa. 365, 20 A 
1052, 11 LRA 520; New Castle v. 
Pittsburgh, etc., R. Co., 72 Pa. Super. 
185; Philadelphia v. North Pennsyl- 
vania R, Co., 1 Pa. Super. 254; Phila- 
delphia v. Philadelphia, etc., 
4. Pa. Dist. 453,16 Pa. Co.) /624. 

Ss. C.—Atlanta, etc., R. Co, v. Has- 
ley, 117 S. C. 494, 109 SH 285. 

Wis.—Chicago, ete, R. Co. v. 
Jamesville, 137 Wis. 7, 118° NW. 182, 
28 LRANS 1124. 

“The special benefits to property of 


Co. v.4a railroad company conferred by the 


abutting upon the 


paving of a street in front of its pas- 
senger_ station, 
other of its real estate which is suit- 


depot ground, and 


able to be used by, or leased to, other 
industries, should be assessed upon 
the same basis as other real estate 
improvement is 
assessed.” Chicago, etc., R. Co. v. Al- 
bion, 109 Nebr. 739, 740, 192 NW 233. 

[a] Reverter on abandonment.— 
The fact that a railroad right of way 
was granted from the lands of an 
Indian tribe so that, in the event that 
the use as a railroad was abandoned, 
the property would revert to. the 


tribe, does not prevent the assess- 


ment of station grounds for the im- 
provement of an abutting 


street. 
Choctaw, etc., R. Co. v. Mackey, 256 
U. S. 531, 41 SCt 582, 65 L. ed, 1076 
{aff 261 Fed. 342] (‘The railroad’s 
interest, ... ‘is neither a mere ease- 
ment, nor a fee simple absolute but a 


limited fee, made on an implied con- 


dition of reversion in the event that 
the company ceases to use or retain 
the land for the purposes for which 
it is granted, and carries with it the 
incidents and temedies usually at- 
tending the fee’’’), 

45. St. Louis-San Francisco R. Co. 
v. Tulsa, 15 EF. (2d)° 960. 

46. Chicago, etc., R. Co. v. Chi- 
cago, 139 Ill. 573, 28 NE 1108. 

47. Conn.—New York, etc., R. Co. 
v. New Britain, 49 Conn. 40. 

Ill.— Chicago v. Chicago R. Co., 290 
Ill. 607, 125 NE 327; Oak Park vy. Chi- 
oor etc., R. Co., 285 Ill, 459, 120 NE 

Mo.—Nevada v, Eddy, 123-Mo. 546, 
27 SW 471. 

N. Y.—In re New York, 233 N. Y. 
387, 185 NE 825 [rev 193 App. Div. 
907, 1883 NYS 950]; Matter of Henner, 
125 Misc. 472, 211 NYS 384: [aff 216 
NYS 844 mem]; In re Public Play- 
ground, 93 Misc. 289, 157 NYS 991. 
Contra Lehigh, etc., R. Co, v. Auburn, 
119 Misc. 249, 196 NYS 118 [aff 201 
NYS 918 mem]. 

Pa.—Mt. Pleasant Borough © v. 
Baltimore, etc., R. Co., 188° Pa: 365, 
20 A 1052, 11 LRA 520; New Castle v. 
Pittsburgh, etc., R. Co., 72 Pa. Super. 
135 @€umber yards); Philadelphia v. 
North Pennsylvania R.:Co., 1 Pa. 
Super. 254, 88 WklyNC 22 (storage 
yards). 

“The land is not devoted as a per- 
manency to railroad uses. . .. It may 
be sold and its present owners obtain 
the benefit of the advance.” In re 
New York, 233 N. Y. 387,393, 1385 NE 
eos 193 App. Div. 907, 183 NYS 


48. Matter of Henner, 125 Misc. 
472, 211 NYS 384 [aff 216 NYS 844 


49. Matter of Henner, supra. 

50. Atchison, etc., R. Co. v. Peter- 
Pane 5 Kan, A. 103, 48 P 877 [aff 51 P 
51. Atchison, etc., R. Co. v. Peter- 
son, supra. 

52. Oak Park v. Chicago, etc., R. 
Co., 285 Ill. 459, 120 NH 761. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2898-2900] 


plants,°* car barns,>+ and warehouses,®* are suscep- | 
tible to special benefit from local improvements 
made by a municipality and may be made liable to 
special assessment or special taxation to defray the 
cost of such improvements. 

[§ 2899] dd. Property Not Used for Railroad 
Purposes. As a general rule property owned by a 
railroad but not used for railroad purposes is sub- 
ject to special assessment for local improvements in 
the same manner and to the same extent as prop- 
_ erty owned by an individual,®® especially where the 

property is actually devoted to other business pur- 
poses in hke manner as property is so devoted by 
private individuals,>’ or where the property has been 
leased to private individuals who use the same for 
ordinary business purposes.°® Where the property 
is actually devoted to ordinary business purposes, 
it will be assessable if benefited by local improve- 
ments whether its use is restricted by grant to rail- 
road purposes®® or not.®° So it has been held that 
land of a railroad company not necessary to the 
exercise of its franchise, nor within projected plans 
contemplating its use for such purposes, is properly 
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assessed for local improvements, although in the exi- 
gencies of its legitimate business the company may 
at some future time need the property for railroad 
purposes ;°* and some cases have gone even further 
and hold that property not a part of the right of 
way nor used for railroad purposes is subject to 
assessment, even though it is probable that in the 
near future it will be required for such purposes.®? 
But where an authorized right of way has been ac- 
quired by a railroad company over which it has con- 
structed and is operating its road, and such right of 
way is not devoted to any other. use, it is in legal 
contemplation land used for railroad purposes, al- 
though the entire right of way may not, for the time 
being, be occupied by tracks or other railroad ap- 
pliances.®? 

[§ 2900] ee. Duty under Statute, Charter, or Fran- 
chise. The legislature may authorize a municipality 
to impose on a railroad company whose tracks oc- 
cupy a part of a street the duty of paving or keep- 
ing in repair the part of the street so occupied, or 
the part so occupied and a designated number of 
feet on each side of the tracks** and may give it the 


538. New York, etc., R. Co. v. Yonk-| Cincinnati, ete., R. Co., 301 Ill, 414, Okl1, raat ae we v. Shields, 22 
ers, 288 N, Y. 165, 144 NE 490. 134 NE 42. Okl. 265, 100 P 5 
54. Oak Park y. Chicago, etc., R. 59. Highwood v. Chicago,  etc., Pa. eee iiladelplic v. Philadelphia, 
Co., 285 Ill. 459, 120 NE 761; In re} Hlectric R. Co., 268 Ill. 482, 109 NE | 224 Pa. 224, 90 A 573. 
Public Playground, 93 Misc, 289, 157] 270. Tex.—Storrie v. Houston City St. 
NYS 991 60. Highwood v. Chicago, etc.,|R. Co., 92 Tex. 129, 46 SW 1796, 44 
55. Atchison, ete., R. Co. v. Peter- | Electric R. Co.,,supra. LRA 716 
son, 5 Kan, A. 103, 48 P 877 [aff 51 61. Morris, ete., R. Co. v. Jersey [a] Constitutionality of legisla- 
P 290). City, 64_N. J. L. 148, 44 A 934 [aff | tion of this character, or ordinances 
56. Ga.—Georgia R., etc., Co. v.|65 N. J. L. 683 mem, 48 A 1117 mem].| passed in conformity therewith, or 


Ga. 537, 73 SE 830, 40 
R. 


Decatur, 137 
LRANS 935. 
Tll.—Linecoln v. 
Co., 262 Ill, 11, 104 NE 277; Chicago 
Union Tract. Co. Vv. Chicago, 204 Ill. 
363, 68 NE 519; Chicago Union Tract, 
Co; Ve Chicago, 202 Ill: 576, 67 NE 
383. 
Minn.—State v. Ramsey County 
Dist. Ct., 68 Minn. 242, 71 NW 27. 
N, J.— Lehigh Valley’ R. Co. v. Jer- 
sey City, 81 N. J. Li 290, 80 A 228; 
Morris, ete., R. Co. v. Jersey City, 64 
Ne SE, 148, 44 A 934 [aff 65 N. J. 
oe mem 48 A‘1117 mem]. 
Y.—Peo. v. Buffalo, 195 App. Div. 
389, 392, 186 NYS 590 [cit Cyc]: 
Olean v. Pennsylvania R. Co., 122 
Misc. 186, 202 NYS 368. 
Wis.—Chicago, ete., R. Co, v. Mil- 
waukee, 89 Wis. 506, 62 NW 417, 28 


Chicago, etc., 


LRA 249. : 
57. Highwood v. Chicago, etc., 
Electric R. Co., 268 Ill. 482, 109 NE 


270; Lincoln y. Chicago, etc., RCo, 
262° Ill: 11, 20, 104 NE 277; Chicago 
Union Tract. Go. v. Chicago, 204 Ill. 
363, 68 NE 519; Chicago Union Tract. 
Co. 'v. Chicago, 202 Tl. 576, 67 NE 383; 
Chicago Sanitary Dist. v. Joliet, 189 
Ill. 270, 59 NE 566, 

Aisi the railroad company has ac- 
quired real estate and is devoting the 
same purely to business purposes, the 
same as an ordinary private indi- 
vidual, no doubt it may be required, 
on the application of the proper State 
officials, to sell and dispose of the 
same, but such property, while so 
used for ordinary business purposes, 
may be assessed, if benefited, for a 


local improvement the same as if 
owned by a private individual.” lLin- 
eoln v. Chicago, ete., R. Co., supra. 


58. Johnston City V. Chicago, etc., 
R. Co., 289 Ill, 407, 124 NE 568. 

[a] Portions of a railroad right 
of way, on which individuals had 
been permitted to erect buildings for 
private purposes under agreements to 
pay all taxes, assessments, etc., were 
in the same situation, as respected 
assessments of special benefits from 
the construction of a water system, 
as other property not restricted to 
railroad uses, and might be assessed 
such amount as the jury believed 
from the evidence they would be spe- 
cially benefited for the uses to which 
they were being put. St. Anne v. 


See State v. Ramsey County Dist. Ct., 
68 Minn. 242, 71 NW 27 (and which 
is not being presently used for rail- 
road purposes and for which the most 
that can be claimed is that it may, 
at some indefinite time in the future, 
be needed and used for railroad pur- 
poses is subject to special assessment 
for local improvements). And see 
Georgia R., etc., 
Ga. 537, 548, 73 SE 830, 40 LRANS 
935 (‘Only so much of the right of 
way as is essential to the discharge 
of its present obligations comes with- 
in the operation of the principle. A 
railroad company by extensive pur- 
chase of real estate for future needs 
can not defeat the sale of such real 
estate under a valid assessment 
against so much of the right of way 
as is not necessary for the present 
maintenance of its road-bed’’). 

62. Chicago, etc., R. Co. v. Mil- 
waukee, 89 Wis, 506, 62 NW 417, 28 
LRA 249 [overr on other grounds 148 
Wis. 39, 1833 NW 1120]. See Peo, v. 
Buffalo, 195 App. Div. 389, 392, 186 
NYS 590 [cit Cyc] (a general exemp- 
tion from municipal assessment of 
lands used for railway purposes will 
not extend to such property of the 
company as is not in direct and im- 
mediate use for railway purposes). 

63. New York Bay R. Co. v. New- 
ark, 82 N. J. L. 591, 83 A 962 [rev 80 
Neds Li: 146, 76 A 327]. 

64. U. S.—Chicago y. Sheldon, 9 
Wall. 50, 19 L. ed. 594. 

Cal.—_Schmidt v. Market St., 
Rios, 90:7Cald 7127; Py 6. 

Conn. —Farmers’ L. & T. Co, v. An- 
sonia, 61 Conn. 76, 23 A 705, 

Fla.—Atlantic Coast Line R. Co. v. 
Gainesville, 83 Fla. 275, 91 S 118, 25 
ALR 668. 

Tll.—McFarlane y. Chicago, 185 Ill. 
242, 57 NE 12; 
196; 
Co. v. Chicago, 27 NE 926; Parmelee 
v. Chicago, 60 Ill. 267. 

Ky.—Kentucky Tract., etc., Co. v. 
Carey-Reed Co., 188 Ky. 226, 221 SW 
1078; Maysville v. Davis, 166 Ky. 555, 
179 SW 463. 

La.—Shreveport v. Shreveport City 
R. Co., 104 La..260, 29 S 129. 

Oh.—Springfield, ete, R. Co, v. 
Springfield, 15 OhNPNS 241; Urbana, 
etc., Co. v. Columbus, 3 OhNPNS 
438. 


ete., 


Co. v. Decatur, 137 | 


Sawyer v. Chicago, 188 | 
57, 55 NE 645; Chicago, etc., R. | 


subsequently confirmed by legisla- 
tion, have been held constitutional. 
Chicago v. Sheldon, 9 Wall. (U. S.) 
50, 19 L. ed. 594; Parmelee vy. Chicago, 
60 Ill. 267 [overr Chicago v. Baer, 41 
Tl. 306]. 

[b] Construction and repair of 
viaduct.—Under an ordinance requir- 
ing a railroad company, as a condi- 
tion to granting permission to lay 
tracks, to pay the cost of construct- 
ing a viaduct “with all proper lateral 
and other approaches 
thereto,” and to keep the same in 
repair, the railroad company, and not 
the abutting owners, must bear the 
expense of paving the roadway of 
such approaches. McFarlane y. Chi- 
cago, 185, Ill. 242, 57. NE 12: 

[ce] Provisions requiring paving.— 
Where a franchise, under which a 
railroad entered the city and which 
had been granted to its predecessor, 
required the predecessor to pave a 
portion of the Street through which 
the track ran, the railroad was liable 
for its proportionate part of the cost 
of street pavement, although it was a 
trunk line and not a street railroad, 
and even though St, (1915) § 3096 
provided merely for payment of part 
of the cost of pavement by a ‘street 
railway,’ since, under St. (1915) 
§ 768 subs 5, such railroad’s use of 
city streets was conditioned upon its 
compliance with the terms of such 
franchise. Kentucky Tract., ete., Co. 
v. Carey-Reed Co., 188 Ky. 226, 221 
SW 1078. 

[ad] Provisions not requiring pav- 
ing.—(1) The mere obligation to re- 
pair does not, where the road has not 
been paved, require paving between 
or adjacent to tracks or the pay- 
ment of the cost thereof. Philadel- 
phia v. Hestonville, ete., R, Co., 177 
Pa, 371, 85 A 718. (2) An ordinance 
which requires the company to pave 
at its own cost the space between its 
rails when any street in which. its 
tracks are laid is paved by the city 
does not authorize a special assess- 
ment against the company for a pave- 
ment on a street wherein it has the 
right of way to lay its tracks but in 
which no track has been laid. Harris 
y. Macomb, 213 Ill. 47, 72 NE 762. 

{e] Circumstances under which 
duty to pave ceases.—The duty of a 
railroad company imposed by ordi- 


necessary | 
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power to enforce this duty.*® The acceptance of the 
franchise constitutes an express agreement by the 
company to make the improvement;*® and it cannot 
defend enforcement of liability thereunder on any 
of the grounds that would have been available to 
abutting lot owners® or to the company itself if 
not bound by such contract obligations.*§ 

Equivalent of an assessment. Where a’ railroad 
company is required by its charter or franchise or 
by contract to improve or keep in repair in a desig- 
nated way a portion of the street occupied by it, 
this is regarded as equivalent to an assessment,°° 
and, if the work is not done by the company itself, 
it is not permissible to assess the cost of the im- 
provement against either the abutting owners’ or 
against the municipality at large.” 

Exemption from other liabilities. Another conse- 
quence of such requirement is that the railroad 
company is exempted from liability to assessments 
for any other improvements or repairs than those 
so designated.7? Nevertheless, provisions in a street 
railway franchise, defining the grantee’s obligation 
to pave certain portions of the city streets occupied 
by its lines, do not affect the city’s right to impose 
a paving tax on a strip of land, in the center of 
the street paved, owned by the company in fee,‘* 
since it is the land supposed to be benefited.“* 

Enforcement should be had in accordance with the 
terms of the provision imposing the duty, not by 
including the right of way in a general assessment 
of contiguous property.”® 


Co. v. Chicago, 


nance to pave streets between the 
Parmelee_ v. 


tracks and for two feet beyond the 
rails ceased when the road was ele- 
vated by permission of the city and 
where no provision was made on giv- 


15 OhNPNS 241. 
[a] 
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(Ill.) 27 NE 926; 
Chicago, 
Springfield, etc., R. Co, v. Springfield, 


In other words, 


[§§ 2900-2901 


Relieving company of duty to pay. Where a com- 
pany is obliged by its charter to pave all streets upon 
which it lays its tracks, the abutting property owner 
is relieved of the duty of paying the cost of such 
paving; and where the city, under statutory au- 
thority, enters into a contract with the railway com- 
pany by which it relieves the latter of the duty 
of paving such streets in consideration of the an- 
nual payment of a sum of money, the city assumes 
the paving obligation which the railway company 
was originally bound to discharge, and cannot there- 


after successfully maintain a claim to the use of a” 
-contractor against the abutting property owner for 


the cost of such paving.*® 

[§ 2901] (4) Property of Cemetery Association.”” 
According to the weight of authority, if there is 
statutory or constitutional authority therefor prop- 
erty of cemetery associations is subject to special 
assessment for special benefits received from local 
improvements in the same manner and to the same 
extent as that of other private owners;’® but, in 
accordance with well settled principles elsewhere 
considered,*® it is indispensable that the property 
should have received special benefits from the im- 
provement ;*° and whether it has received such bene- 


fit is a matter to be determined from all the sur- 


rounding circumstances.*+ 

Purposes for which assessment may be laid.82 An 
assessment may be levied against a cemetery com- 
pany for the cost of laying a water pipe under the 
street on which the cemetery property abuts,®* and 


Cemetery Assoc., 259 Mo. 142, 168 SW 
685; Mullins v. Mt. St. Mary’s Ceme- 
a Assoc., 239 Mo. 681, 144 SW 

Oh.—Limer v. Lima Cemetery As- 


60 Ill. 267; 


having con- 


ing permission for paving beneath 
the SAE ae track. Oak Park v. Chi- 
cago, etc., R. Co., 285 Ill. 459, 120 NE 


761. 

65. Peo. v. Coffey, 66 Hun 160, 
21 NYS 34; and cases ‘supra note 
64. 

66. Schmidt -v. Market St., ete., R. 
Cor, GO Cal "37, 27 PEL. 

67. Urbana, etc., R. Co. v. Colum- 


bus, 3 OhNPNS 4388. 
R. Co. v. Colum- 


68. Urbana, etc., 
bus, supra, 

. Moline v. Tri-City R. Co., 262 
Tll, 122, 104 NH 271; Lincoln v. Harts, 
250 Ill. 278, 95 NB 200; West Chicago 
St. R. Co. v. Chicago, 178 Til. 83.9, 53 
NE 112. 

70. Anna vy. Northern, 261 Ill. 538, 
104 NE 1713 Chicago v. Newberry 
Library, 224 Ill. 3380, 79 NE 666; Mc- 
Farlane v. Chicago, 185 Ill. 242, 57 
NE 12; Sawyer v. Chicago, 183 Ill, 57, 
55 NE 645; Maysville v, Davis, 166 
Ky. 555, 179 SW 463. 

[a] Reason for rule.—‘“On prin- 
ciple and authority, so long as a con- 
tract of this kind is in force we can 
see no distinction, as to relieving the 
street railway company from carry- 
ing out its contract, whether the pay- 
ment for the paving of the right of 
way is to be by special assessment 
on private property or from public 
benefits. Hither plan would be a 
grave injustice and contrary to sound 
public policy.”’ Lincoln v. Harts, 250 
Tll. 273,\280, 95 NE 200. 

71. Lincoln v. Harts, supra; Kueh- 
ner v. Freeport, 143 Ill. 92, 32 NE 372, 
17 LRA 1774; Conway v. Rochester, 
157 N. ¥. 33, 51 NE 395. 

72. Atlantic Coast Line R. Co. v. 
Gainesville, 83 Fla. 275, 91 S 118, 29 
ALR 668; Moline v. Tri-City R. Co., 
262 Ill. 122, 104 NE 271; McChesney 
vy. Chicago, 213 Ill. 592, 73 NE 368; 
West Chicago St. R. Co. v. Chicago, 
178 Ill. 839, 58 NE 112 (three judges 
dissenting); Billings v. Chicago, 167 
Till, 337, 47 NE 731; Chicago, etc., R. 


ferred a right to use the streets on 
certain terms, it cannot add to this 
burden and compel the company to 
do work other than that specified or 
to pay for it if it fails to do so. 
Moline v. Tri-City R. Co., 262 Ill. 122; 
104 NE 271; Springfield, etc., R. Co. 

Vv. Springfield, 15 OhNPNS 241. 

[b] Sewers.—An ordinance requir- 
ing a street railroad company to 
pave, macadamize, plan and repair 
a certain width in the streets occu- 
pied by it, and declaring it to be an 
equivalent to special assessments for 
certain surface improvements, does 
not include sewers, and the railroad 
is liable for its proportionate cost of 
the same. Bickerdike vy. Chicago, 185 
Ill. 280, 56 NE 1096, 

[c] Water pipes.—A requirement 
that the street railroad pave and 
keep in repair a certain width of all 
streets in which its tracks shall be 
laid does not impose liability to an 
assessment for the laying of a water 
supply pipe on one side of the street. 
McChesney v. Chicago, 213 Ill,. 592, 
73 NE 368. 

73. Oklahoma R, Co. v. Severns 
Pav. Co., 251 U. S. 104, 40 SCt 73, 64 
L. ed. 168 [mod 67 Okl, 206, 170 P 
216, 10 ALR 157). 

74. Oklahoma R, Co, 
Pav. Co., supra. 


v. Severns 


75. Peo. v. Coffey, 66 Hun 160, 21 
NYS 34. 

76. Philadelphia v, Philadelphia, 
244 Pa. 224, 90 A. 578. 
bata! Exemption See infra §§ 2909- 

78. Till. — Peo. Vv. Bloomington 
Cemetery Assoc., 266 Ill. 32, 107 NE 


143; Bloomington Cemetery Assoc. y, 


Peo., 139 Ill, 16, 28 NE 1076 
Mass.—Garden Cemetery Corp. v. 
Baker, 218 Mass. 339, 105 NE 1070, 


AnnCas1916B 75. 

Minn.—State v. Crystal Lake Ceme- 
ae Assoc., 155 Minn. 187, 193 NW 
17 


Mo.—Mullins v. Mt. - St. Mary’s 


soc., 42 Oh. St. 128, 51 AmR 809. 

Pa.—Philadelphia v. Philadelphia 
Union Burial Ground Soc., 178 Pa. 
533, 56 A 172, 36 LRA 263. 

[a] In Indiana (1) it hasbeen 
held that public policy will prevent 
the enforcement of sewer assess- 
ments by the sale of lots and parcels 
of ground used and occupied for 
burial purposes or actually held as a 
family burying ground, although not 
in actual use for burial purposes. 
Gary v. Gary Oakhill Cemetery As- 
soc., 186 Ind. 446, 116 NE 741. (2) 
But where a cemetery association, 
seeking to have its real estate ex- 
empted from sewer assessments, was 
engaged in the sale of lots for profit 
and owned a large part of the land, 
it was error to cancel a reasonable 
assessment against complainant’s 
land which could be enforced without 
molesting the lots actually in use for 
burial purposes. Gary v. Gary Oak- 
hill Cemetery Assoc., supra. 

[b] Private burial lot lying with- 
in the cemetery limits is private 
property which cannot be sold under 
a judgment against the cemetery as- 
sociation for a special assessment. 
Peo, v. Bloomington Cemetery Assoc., 
266 Ill. 32, 107 NE 143. 

79. See infra § 2979 et seq. 

80. Garden Cemetery Corp. 
Baker, 218 Mass. 339, 105 NE 1070, 


AnnCas1916B 75; Mt. Auburn Ceme-. 


tery v. Cambridge, 150 Mass. 12, 22 
NE 66, 4 LRA 836; Mullins vy. Mt. St. 

Mary’s Cemetery Assoc., 239 Mo. 681, 
144 SW 109; Mt. Pleasant Cemetery 


a Vv. Newark, 50 N. J. L. 66, 11 A 
81. Garden Cemetery Corp. 


Baker, 218 Mass. 339, 105 NE 1070, 
AnnCasi916B 75. 

82. Character of improvements for 
which lands generally may be as- 
sessed see supra §§ 2835-2869. 

83. Philadelphia v. Philadelphia 
Union Burial Ground Soc., 178 Pa. 
533, 56 A 172, 86 LRA 263. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 2901-2904] 


for the construction of sewers.®+ 


tions where street sprinkling is considered a local 


improvement,®* an assessment may 
cemetery property for sprinkling 


if the property is benefited thereby.%¢ 

_[§ 2902] (5) Lands Allotted to Indians. Land al- 
lotted to Indians subject to restrictions against 
alienation and exempt from taxation is not subject 
to levies of taxes for municipal improvements.8? 

[§ 2903] c. Exemptions**—(1) In General. 

emption of property otherwise assessable’? from lia- 
bility to assessment for local improvements cannot 
be claimed except where such exemptions are pro- 


vided for by statute.°° Where a 


ing special assessmerits creates no exemption, the 
courts are without power to do so. 
in the absence of some provision in the organic law 


84. Peo. v. Bloomington Cemetery 
Assoc., 266 Ill. 32, 107 NE 143; 
Bloomington Cemetery Assoc. v. Peo., 
139 Ill. 16, 28 NE 1076; Mullins v. Mt. 
St. Mary’s Cemetery Assoc., 259 Mo. 
142, 168 SW 685; Mullins v. Mt. St. 
Mary’ S Seago teny "Assoc., 239 Mo. 681, 
144 SW 109. 

85. See supra § 2844. 

86. Garden Cemetery Corp 
Baker, 218 Mass. 339, 105 NE 1070, 
AnnCas1916B 75. 

[a] Reason for rule.—‘It is con- 
ceivable that cemetery property may 
receive a direct and peculiar benefit 
from the watering of adjacent 
streets. The freedom from clouds of 
offensive dust enjoyed by those who 
have occasion to visit it, the refresh- 
ment of its vegetation and the gen- 
eral cleanliness of its trees, monu- 
ments and cenotaphs, allaying the 
heat of the atmosphere and rendering 
it fresher and more wholesome to 
those having occasion to visit it, all 
are elements of direct and special 
benefit. These advantages, if found 
to flow from street watering, well 
might render the cemetery more at- 
tractive and enable the plaintiff to 
sell its remaining lots more readily 
or at a higher price, or to charge 
more for annual care of lots already 
sold, than would be possible without 
them.” Garden Cemetery Corp. v. 
Baker, 218 Mass. 339, 344, 105 NE 


1070, AnnCas1916B 75. 
‘ . S. v. Southern Surety Co., 
9 F. (2d) 664. 
88. Exemption from assessment: 


For second sewer see supra § 2861. 
For second street improvement. see 
supra § 2840. 
For water main of property possess- 
ng its own water supply see supra 
867 


In consideration of land given to, or 
taken by, city for public purpose 
see infra §§ 2915, 2997-2999. 

89. See supra §§ 2877-2902. 
90. See cases infra this section; 

and §§ 2904-2915, 

91. Des Moines City R. Co. Vv. 

Des Moines, 183 Iowa 7261, 159 NW 

450, 165 NW 398, LRA1918D $39. 


92. Cal.—Los Angeles Flood Con- 
trol Dist. v. Hamilton, 177 Cal. 119, 
169 P 1028. 


Ill.—South Park Comrs. v. Wood, 
270 Ill. 263, 110 NE 349; Chicago v. 
Baptist Theological Union, 115 Ill. 
245, 2 NE 254, 

Mich.—Auditor-Gen. v. MacKinnon 
Boiler, ete., Co., 199 Mich. 489, 165 
NW 771. 

Minn.—In re Minnehaha Parkway, 
167 Minn. 258, 209 NW 929. 

Utah.—Wey v. Salt Lake City, 35 
Utah: 504, 101. P 381. 

[a] Provision prohibiting exemp- 
tion.—A constitutional provision that 
“the power of taxation shall never be 
surrendered, suspended or contracted 
away” is intended to prevent any im- 
pairment of the taxing power in any 
manner whatever, whether by general 
taxes or by special assessment. In 
re Minnehaha Parkway, 167 Minn. 
258, 260, 209 NW 939. 
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And in jurisdic- 


be levied against 
adjacent streets 


the land. 


Ex- 


[§ 2904] (2) 
statute authoriz- 


Nevertheless, 


[b] Provision not prohibiting ex- 
emption.—A constitutional provision 
declaring that property not exempted 
under the laws of the United States 
or by the constitution of Utah shall 
be taxed does not apply to special 
assessments but only to general tax- 
ation, and does not render invalid a 
statute providing that property held 
by the board of education shall be 
exempt from local assessments. Wey 
v. Salt Lake City, 35 Utah 504, 101 
iPS od 

93. Cal.—Los Angeles County 
Flood Control Dist. v. Hamilton, 177 
Cal. 119, 130, 169 P 1028 [eit Cyc]. 

Colo.—Denver v. Tihan, 77 Colo. 
212, 2355 PY7U. 

D. C.—District of Columbia v. 
Washington Sisters of Visitation, 15 
App. 300. 

Ky.—Zable v. Louisville Baptist 
Orphans’ Home, 92 Ky. 89, 17 SW 212, 
13 KyL 385, 13 LRA 668. 

Mich.—Auditor-Gen. v. MacKinnon 
Boiler, etc., Co., 199 Mich, 489, 165 
NW 771; Woodmere Cemetery Assoc. 
v. Detroit, 192 Mich. 553, 159 NW 383. 

Minn.—State v. St. Paul, 36 Minn. 
529, 32 NW 781. 

Mo.—Corrigan v. Kansas City, 211 
Mo. 608, 111 SW 115. 

N. J.—Irvington v. Independent 
New Jersey Verein, (Sup.) 127 A 523. 

N. Y.—Peo. v. Cummings, 166 N. Y. 
110, 59 NE 703; Dyker Meadow Land, 
ete., Co. V. Cook, 3 App. Div. 164, 38 
NYS 222 [aff 159 N. Y. 6, 59 NE 690]. 
Ae ea caneas| v. City, 1 OhNPNS 

Pa.—Reading v. Shepp, 13 Pa. Co. 
634; Wilkinsburg Borough vy. Home 
GIP a: 
Cor les 

Tenn. — Morristown v. Hamblen 
County, 136 Tenn. 242, 188 SW 796. 

Utah.—Wey v. Salt Lake City, 35 
Utah 504, 101 P 381. 

Wash.—In re Howard Ave. 44 
Wash, 62, 86 P 1117, 120 AmSR 978, 
12 AnnCas 417. 

Wis.—Milwaukee Electric R., etc., 
oe v. Milwaukee, 95 Wis. 42, 69 NW 
796. 

Que.—Montreal v. Garneau, 54 Que. 
Super. 520, 

And see infra §§ 2904-2915. 

[a] Reason for rule. — “Assess- 
ments are special taxes, and the 
power to exempt particular classes or 
kinds of property from assessments 
stands on as clear and undoubted 
ground as the power to make exemp- 
tions, in such cases, from general 
taxation.” Milwaukee HPlectric R., 
etc., Co. v. Milwaukee, 95 Wis, 42, 48, 
69 NW 796. 

{[b] Repair of street.—St. § 3455, 
providing that property owners hav- 
ing paid for street improvements 
shall be exempted from liability for 
repair thereof except in certain cases, 
has no application where the im- 
provement, whether made on the 
street proper or sidewalk, amounts to 
original construction, nor where the 
location of the sidewalk along the 
property alone is changed. Lambert 
v. Thornberry, 153 Ky. 523, 155 SW 


Division of tracts on conveyance. 
is not destroyed by the division of the tracts into 
several parts in a subsequent conveyance thereof 
to other parties.®7 


sions Creating Exemption—(a) In General. 
emption from liability to assessments for local im- 
provements exists only when conferred by express 
grant,°> and only when the language plainly and 
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to the contrary,®? it is competent for the legisla- 
| ture to grant exemption from special assessment.%* 
But a municipality cannot create an exemption 
greater than or different from the exemption pro- 
vided for by the statute conferring the power.® 
Exemption inures to the land itself and not to the 
owner thereof,9® and in consequence passes with 


The exemption 


Statutes or Constitutional Provi- 
An ex- 


1163. 

94. Mann y. Henderson, 194 Ky. 
759, 240 SW 740. 

[a] Thus power conferred on the 
municipality by statute to provide by 
ordinance that the city shall pay a 
part of the cost of street improve- 
ments does not give the power to 
relieve the abutting property owners 
of all liability and to impose the en- 
tire burden upon the city. Mann v. 
Henderson, 194 Ky. 759, 240 SW 740. 

95. Minnehaha Parkway v. Minne- 
apolis, 167 Minn. 253, 208 NW 998. 

96. Minnehaha Parkway v. Minne- 
apolis, supra. 

97. Minnehaha Parkway v. Minne- 
apolis, supra. 

98. U. S.—Cleveland Electric R. 
Co. v. Cleveland, 204 U. S. 116, 27 SCt 
202, 51 L. ed. 399. 

Ala.—Huntsville v. Madison Coun- 
nee 166 Ala. 389, 52 S 326, 139 AmSR 


Ark.—Ft, Smith Pav. Dist. No. 
v. Sisters of Mercy, 86 Ark, 109, 109 
SW 1165, 15 AnnCas 347. 

Cal.—San Diego v. Linda Vista Irr. 
me 108 Cal. 189, 41 P 291, 35 LRA 


D. C—District of Columbia _ v. 
Washington Sisters of Visitation, 15 
App, 300. 

Ga.—Atlanta y. First Presb. 
Church, 86 Ga. 7380, 13 SE 252, 12 
LRA 852 [overr First M. E. Church 
South v, Atlanta, 76 Ga. 181]. 

Ill.—Adams County v. Quincy, 130 
Ill. 566, 22 NE 624, 6 LRA 155. 

Ind.—Gary v. Gary Oakhill Ceme- 
tery Assoc., 186 Ind. 446, 116 NE 741. 

Iowa.—Des Moines City R. Co. v. 
Des Moines, 183 Iowa 1261, 159 NW 
450, 165 NW 398, LRA1I918D 839. 

Kan.—St. John v. Stafford County, 
111 Kan. 128).205 P 1038: 

Ky.— Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918H 1084. 


La.—Franklinton v. Washington 
Parish Police Jury, 126 La. 2, 52 8S 
172. 

Mass.—Williams College v.~ Wil- 


liamstown, 219 Mass. 46, 106 NE 687. 
* Mich.—Peo. v. Ingalls, 238 Mich. 
423, 218 NW 713. 

Minn.—State v. Crystal Lake Ceme- 
tery Assoc., 155 Minn. 187, 193 NW 
170. 

Mo.—Mullins v. Mt. St. Mary’s 
Cemetery Assoc., 239 Mo. 681, 144 SW 
109. 

Mont.—Kalispell v. Flathead Coun- 
ty School Dist. No. 5, 45 Mont. 221, 
122 P 742, AnnCas1913D 1101. 

Nebr. — Greenwood Cemetery v. 
Wayne, 110 Nebr. 300, 198 NW 734. 

N. J.—State v. Robertson, 24 N. J. 
L. 504. 

N. Y.—Roosevelt Hospital v. New 
York, 84 N. Y. 108. 

N. C—Durham v. Durham Public 
Serv. Co., 182 N. C. 338, 109 SE 40. 

Oh.— Gilmour v. Pelton, 5 Oh. Dec. 
(Reprint) 447, 6 AmLRec 26. 

Okl.—Oklahoma City v. Shields, 22 
Okl. 265, 100 P 559, 

Pa.—Pettibone Vv. Pcha 150 Pas 
118, 24 A 693, 17 LRA 42 

R. IL—In re College St., a R. I. 474. 
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unmistakably shows an intention to create an ex- 
emption;®® and any doubt as to this intent 1s fatal 
to a claim for exemption.t Laws creating exemption 
are subject to strict construction,? and all doubts 
as to whether an exemption is created or as to the 
extent of the exemption will be resolved in favor of 
the municipality.’ Legislation creating exemptions 
must of course conform to the limitations imposed 
on the legislative power by the organic law of state 
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and federal government.* 
Applying the rules just stated,® except in two 
jurisdictions,® it has been held without qualification 
that constitutional or statutory provisions which 
merely exempt property from taxation do not ex- 
empt property from assessments for local improve- 
ments.’ So also exemptions from special assess- 
ments are generally held not to be conferred by 
constitutional or statutory provisions granting ex- 


Ss. CG—Wesley M. BH. Church iv. 
Columbia, 105 S. C. 303, 89 SH 641. 
S. D.—Whittaker vy. Deadwood, 23 
122 NW 590, 1389 AmSR 


Tenn.—Athens v. Dodson, 154 Tenn. 
469, 290 SW 386, , 

Utah.—Wey v. Salt Lake City, 35 
Utah 504, 101 P 381. 

Wash.—In re Sixth Ave. West, 59 
Wash. 41, 109 P 1052, AnnCas1912A 
1047. 

Wis.—Yates v. Milwaukee, 92 Wis. 
352, 66 NW 248, 

Ont.—Windsor Water Comrs. Vv. 
eeneee. Southern R. Co., 20 Ont, A. 
oO . ¥ 
99. U. S.—Durham Public Serv. 
Co. v. Durham, 261° U. S. 149, 43 SCt 
290, 67 L. ed. 580 [aff 182 N.C. 338, 
109 SE 40]; Cleveland Electric R. Co. 
v. Cleveland, 204 U. S. 116, 27 SCt 
202, 51 L. ed. 399. 

D. C.—District of Columbia  v. 
Washington Sisters of Visitation, 15 
App. 300. 

Ind.—Gary v. Gary Oakhill Ceme- 
tery Assoc., 186 Ind. 446, 116 NE 741. 

Ky.—Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918E 1084; 
Kilgus v. Good Shepherd Orphanage, 
94 Ky. 439, 22 SW 750, 15 KyL 318. 

Mo.—Mullins v. Mt, St. Mary’s 
Cemetery Assoc., 239 Mo. 681, 144 SW 
109; Thogmartin v. Nevada School 
Dist., 189 Mo. A, 10, 176 SW 473. 

N. C.—Durham v. Durham Public 
Serv. Co., 182 N. C. 333, 109 SE 40. 

Okl.—Oklahoma City v. Shields, 22 
Okl, 265, 100, P 559. 

1. District of Columbia v. Wash- 
ington Sisters of Visitation, 15 App. 
(D. C.) 300; Mullins v. Mt. St. Mary’s 
Cemetery Assoc., 239 Mo. 681, 144 SW 
109; Durham vy. Durham Public Serv. 
Co., 182 N. C. 333, 109 SE 40; Okla- 
Fae ss City v. Shields, 22 Okl. 265, 100 


2. Gary v. Gary Oakhill Cemetery 
Assoc., 186 Ind. 446, 116 NE 741; 
Walker v. Richmond, 173 Ky. 26, 189 
SW _ 1122, AnnCas1918E 1084; Mullins 
v. Mt. St. Mary’s Cemetery Assoc., 
239 Mo. 681, 144 SW 109; Buffalo City 
Cemetery v. Buffalo, 46 N. Y. 506. 

38. Durham Public Serv. Co. v. 
Durham, 261 U. S. 149, 43 SCt 290, 
67 L. ed. 580 [aff 182 N. C. 333, 109 
SE 40]; Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918E 1084; 
Mullins v. Mt, St. Mary’s Cemetery 
Assoc., 2389 Mo. 681, 144 SW 109. 

4 Monticello v. Banks, 48 Ark. 
251, 2 SW 852; Baltimore v. Cahill, 
126 Md. 596; 95 A 473. 

[a] Thus (1) an ordinance which 
exempts vacant lots from an assess- 
ment imposed on adjacent property 
for improving streets is unconstitu- 
tional as contrary to the principle of 
uniform taxation. Monticello v. 
Banks, 48 Ark. 251, 2 SW 852. (2) 
And a statute which attempts to ex- 
empt from assessment for local im- 
provements owners whose property 
abut on one street of the municipal- 
ity, which exemption is not enjoyed 
by owners of property abutting on 
other streets of a municipality, is un- 
constitutional as amounting to an un- 
just discrimination. Baltimore v. Ca- 
hill, 126 Md. 596, 95 A 473. 

5. See supra this section. 

6 See cases infra this note, 

[a] In Texas an exception to the 
rule is recognized in respect of public 
property. Harris County v. Boyd, 70 
Shes A 7 SW :713. And see infra 


[b] In Nova Scotia a _ contract 
granting ‘a total exemption from 
taxation” gives an exemption against 
local assessments. Nova Scotia Car 
Works v. Halifax, 47 Can. S. C. 406 
[allowing app 45 N. S. 552]. 

7 Ue *S'—Mlinois ‘Cent; -R. Co. v. 
Decatur, 147 U. S, 190, 18 SCt 298, 
3 lu) 6Cy shee 

Ala.—Huntsville v. Madison Coun- 
ty, 166 Ala. 389, 52 S 326, 139 AmSR 
45 


5. 

Ark.—Ft. Smith Pav. Dist. No. 5 v. 
Sisters of Mercy, 86 Ark. 109, 109 SV 
1165, 15 AnnCas 347; Board of Impr. 
v. Little Rock School Dist., 56 Ark. 
354, 19 SW 969, 35 AmSR 108, 16 
LRA 418. » 

Cal.—City- St. .Impr,. Co. v.. Cali- 
fornia Univ., 153 Cal. 776, 96 P. 801, 
18 LRANS 451; San Diego vy. Linda 
Vista Irr. Dist., 108 Cal. 189, 41 P 291, 
35 LRA 33. 

Ga.—Savannah v. Richter, 160 Ga. 
177, 127 SE 148. 

Tll—Adams County v. Quincy, 130 
Ill. 566, 22 NE 624, 6 LRA 155. 

Ind.—Dickerson vy. Franklin, 112 
Ind. 178, 18 NE 579. 

Ilowa.—Edwards, ete., Constr. Co. 
v. Jasper County, 117 Iowa 365, 90 
NW 1006; Farwell v. Des Moines 
Brick Mfg. Co., 97 Iowa 286, 66 NW 
176, 35 LRA 638. 

Kan.—St. John v. Stafford County, 
111 Kan. 128, 205 P 1083; Wichita v. 
Wichita Bd. of Education, 92 Kan. 
967, 142 P 946; Franklin County v. 
Ottawa, 49 Kan. 747, 31 P 788, 33 
AmSR 396. 

Ky.—Corbin Young Men’s Christian 
Assoc. v. Com., 181 Ky. 384, 205 SW 
388; Mt. Sterling v. Montgomery 
County, 153 Ky..637, 153 SW 952, 44 
LRANS 57; Hager v. Gast, 119 Ky. 
502, 84 SW 556, 27 KyL 129; Louis- 
ville v. McNaughten, 44 SW 380, 19 
KyL 1695; Zable v. Louisville Baptist 
Orphans’ Home, 92 Ky. 89, {7 SW 212, 
13 LRA 668. 

La. — Franklinton v. Washington 
Parish Police Jury, 126 La, 2, 52S 
172; Lafayette v. Male Orphan Asy- 
lum, 4 La. Ann. 1. 

Mass.—Williams College v. Wil- 
liamstown, 219 Mass. 46, 106 NE 687; 


ton, 116 Mass, 181, 17 AmR 153. 

Mich.—Peo. v. Ingalls, 238 Mich. 
423, 213 NW 713; Auditor Gen.’s Pet., 
226 Mich. 170, 197 NW 552. 

Minn.—St. Louis County v. Duluth 
Bd. of Education, 158 NW 635. 

Mo.—Kansas City Exposition Driv- 
ing Park v. Kansas City, 174 Mo, 425; 
74 SW 979; Clinton v. Henry County, 
115 Mo. 557, 22 SW 494, 87 AmSR 
415; Sheehan v. Good Samaritan 
Hospital, 50-Mo. 155, 11 AmR 412; 
Thogmartin v. Nevada School Dist., 
189 Mo. A. 10, 176 SW 473. 

Mont.—Kalispell v. Flathead Coun- 
ty School Dist. No. 5, 45 Mont, 221, 
122 P 742, AnnCas1913D 1101. 

Nebr.—Wayne Greenwood Ceme- 
tery v. Wayne, 110 Nebr. 3800, 1938 
NW 734; Beatrice v. Brethren 
Church, 41 Nebr. 358, 59 NW 932. 

N. J.—State v. Robertson, 24 N. J. 
L, 504, 

N. Y.—Roosevelt :Hospital v. New 
York, 84 N. Y. 108 [aff 18 Hun 582]; 
In re St. Joseph’s Asylum, 69 N. Y. 
353; Brooklyn Children’s Aid Soe. v. 
Prendergast, 166 App. Div. 852, 151 
NYS 720 [aff 215 N. Y. 705 mem, 109 
NE 1066 mem]; Tucker vy. Utica, 35 
App. Div. 1738, 54 NYS 855; Dinn v. 
North Hempstead Union Free School 


Boston Seamen’s Friend Soc. v. Bos- | 


Dist. No. 4 Bd. of Education, 121 
Misc. 633, 202 NYS 62; Matter of 
Floyd, 24 Misc. 359, 53 NYS 709. 

N. C.—Tarboro v. Forbes, 185 N. C. 
5D a PEG jSH) 8h; 

Oh.—Gilmour v. Pelton, 5 Oh. Dec. 
(Reprint) 447, 6 AmLRec 26. ‘ 

Pa.—Pittsburg v. Sterrett Special 
Subdistrict School, 204 Pa. 635, 54 A 
463, 61 LRA 1838; Sewickley M,. HE. 
Church’s App., 165 Pa. 475, 30 A 1007 
{overr Erie v,. First Universalist 
Church, 105 Pa. 278; Olive Cemetery 
Co. v. Philadelphia, 93 Pa. 129, 39 
AmR 732]; Pettibone v. Smith, 150 
Pa. 118, 24 A 693, 17 LRA 423; North- 
ern Liberties v. St. John’s Church, 13 
Pa. 104; Philadelphia v. Sulger, 23 
Pa.) Dist. $321, 42. Pa-, Co. .135; ;Philas 
delphia v. Philadelphia, ete., R. Co., 
4 Pa. Dist. 453, 16 Pa. Co, 624 (recog- 
nizing rule); Robb v. Philadelphia, 
28 Pa. Co. 650; Harrisburg City v. St. 
fae Episcopal Church, 18 Pa. Co. 

R. I.—In re College St., 8 R. I. 474; 
Second Universalist Soe. v. Provi- 
dence, 6 R.- I. 235. 

S. C.—Wesley M. E,. Church ev. 
Columbia, 105 S. C. 303, 89 SE 
641, , 

S.. D—Whittaker vy. Deadwood, 23 
S. D. 538, 122 NW 590, 139 AmSR 
1076; Winona, etc., R. Co. v. Water- 
town, 1S. Db. 46, 44 NW 1072. 

Tenn.—Athens v. Dodson, 154 Tenn. 
469, 290 SW 36; Morristown v. Ham- 
eee County, 1386 Tenn. 242, 188 SW 


Utah.—Wey v. Salt Lake City, 35 
Utah 504, 101 P 381. 

Wash.—In re Sixth Ave. West., 59 
Wash. 41, 109 P 1052, AnnCasl9t2A 
1047; In re Howard Ave., 44 Wash. 
62, 86 P 1117, 120 AmSR 973, 12 Ann 
Cas 417; Seanor v. Whatcom County, 
13 Wash. 48, 42 P 552. 

Wis.—Yates v. Milwaukee, 92 Wis. 
352, 66 NW 248. 

[a] Agricultural lands.—Statutory 
provisions limiting the liability of 
agricultural lands to municipal tax- 
ation do not apply to special assess- 
ments for local improvements. Dick- 
erson v. Franklin, 112 Ind. 178, 13 NE 
579; Taber v. Grafmiller, 109 Ind. 206, 
9 NE 721; Kalbrier v. Leonard, 34 
Ind. 497; Allen v, Davenport, 107 


Iowa 90, 77 NW 582; Farwell v. Des. 


Moines Brick Mfg. Co., 97 Iowa 286, 
66 NW 176, 35 LRA 68. 

[b] In Michigan (1) contrary to 
the general rule stated in the text, it 
is held that a statute providing that 
all public property belonging to the 
state of Michigan shall be exempt 
from taxation exempts public prop- 
erty from local assessments where it 
is used for governmental purposes. 
Auditor Gen. v. MacKinnon Boiler, 
éte.,, Co., 199 Mich. 489, 165 NW 771; 
Big Rapids v. Mecosta County, 99 
Mich. 351, 58 NW 358. (2) Other- 
wise, however, as to property which 
is not used for governmental pur- 
poses. Auditor Gen. v. MacKinnon 
Boiler, etc., Co., supra; Newberry v. 
Detroit, 164 Mich. 410, 129 NW 699, 
32 LRANS 3038. (8) Accordingly, a 
public park is not exempt from spe- 
cial assessment for paving purposes 
because not being used for govern- 
mental purposes. Newberry v. De- 
troit, supra. (4) And vacant land 
owned by a governmental agency, 
such as the regents of a state uni- 
versity, is not exempt from assess- 
ment. Auditor Gen. v. MacKinnon 
Boiler, ete., Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a i) me 


* 


8§ 2904-2906] 


emption to property from ‘‘execution,’’’ from ‘‘sale 
on execution on any judgment,’’® ‘‘from taxation 
and executions,’’!° from ‘‘taxes, charges, and impo- 
sitions,’’44_ from ‘‘any tax or imposition what- 
ever,’’!2 or from ‘‘all public taxes, rates and as- 
sessments,’’4* although there are decisions to the 
contrary of this last proposition.'4 On the other 
hand, such exemption is of course conferred by con- 
stitutional or statutory provisions, expressly declar- 
ing that designated property shall be exempt from 
special assessments!® or by statutes giving an ex- 
emption from ‘‘taxes or assessments,’’*® from ‘‘all 
taxes and assessments,’’+” or from ‘‘any tax or as- 
sessment.’’18 And it has been held that exemption 
from special assessments is also conferred by stat- 
utes conferring exemption on property from all 
“‘civil impositions, taxes and rates,’’1® from ‘‘any 
tax or debt,’’?° from ‘‘taxes or any other dues,’’?? 
‘‘from taxation, excepting for state purposes,’’? 
or from ‘‘any and all taxes or assessments national 
or municipal or county;’’?* or by a statute making 
the desecration or disturbance of the property a mis- 
demeanor.* 

[§ 2905] (b) Repeal of Statutes.2> Principles 
governing the repeal of statutes generally?® apply 
to statutes creating exemptions from lability to 
‘special assessments.27 The exemptions so created 
are not vested rights but may be withdrawn by the 
legislature at any time,?* and this may be done by 
statutes expressly so providing’? or by necessary 
implieation.2° Nevertheless, a statute will not be 
considered as repealed by implication unless the 


intention to repeal appears clearly from the lan-— 
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guage used.*! Special privileges are not revoked by 
language negative in character and indefinite in 
meaning.*? An exemption given by charter is not 
repealed by general legislation authorizing assess- 
ments for local improvements to be levied on all 
land benefited.** Nor is an exemption created by 
general statutes repealed by local statute or charter 
providing that expenses of certain improvements 
shall be assessed upon the lands benefited,*+ although 
an exemption so created is repealed by local legis- 
lation providing that no land in a designated city 
shall be exempt from assessments for local improve- 
ments,*? and also by a local statute making an 
assessment for local improvements a prior lien on 
the property benefited and further providing that 
no property is exempt from assessment for purposes 
therein specified.* 

Effect of repeal. As elsewhere shown, it is the 
rule in many jurisdictions that the law in foree at 
the time an assessment is made controls,?* and where 
this view prevails, if an exemption law is repealed, 
abutting property heretofore exempt is liable to as- 
sessment for improvements subsequently made,?® but 
it cannot be assessed for improvements made prior 
to the repeal of the exemption law.°®? 

[§ 2906] (3) Particular Exemptions*°—(a) Pub- 
lic Property. As heretofore shown public property, 
except property belonging to the United States,*1 
is not for that reason alone exempt from assess- 
ment for local improvements.*? Nevertheless, un- 
less prohibited by constitution,*® power to exempt 
public property exists,*4 and an exemption of the 
property of the state or the property of its loeal 


8. Clinton v. Henry County, 115| Plains Presbyterian Church, 112 App. 36. Gouverneur Village v. Gou- 
Mo. 557, 22 SW 494, 37 AmSR 415. | Div. 130, 98 NYS 63, verneur Cemetery Assoc., 136 App. 
9. Greenwood Cemetery vy. Wayne, 19. Harvard College v. Boston,} Div. 37, 120 NYS 221 [rev 62 Misc. 


110 Nebr. 300, 193 NW 734. > 470. 
10. Bloomington Cemetery Assoc. 


v. Peo., 139 Til, 16,,28 NE 1075. 


104 Mass. 
20. 


11. Paterson y. Useful Manufac- | 1047. 
tures, etc., Soc., 24 N. J. L. 385. 21. 

12. Baltimore v. Green Mount| Super. 520. 
Cemetery, 7 Md. 517. 22. 


Buffalo City Cemetery v. Buf- 
falo, 46 N. Y. 506, 510. 

“Public taxes, rates and assess- 
ments, are those which are levied and 
taken out of the property of the per- 


13. 


(D. GC.) 300 
24. 


. In re Sixth Ave, 
Wash, 41, 109 P 1052, AnnCas1912A 


Montreal v. Garneau, 
Olive Cemetery Co. v. Phila- 
delphia, 93 Pa. 129, 39 AmR 732. 
23. District of Columbia v. Wash- 
ington Sisters of Visitation, 15 App. 


Cave Hill Cemetery v. Gosnell, 


534, 116 NYS 1107] (two judges dis- 
senting). 

37. See supra § 2826. ‘ 

38. Ransome-Crummey Co, v. Ben- 
nett, 177 Cal. 560, 171 P 304; State v. 
Great Northern R. Co., 165 Minn. 22, 
205 NW 612, 207 NW 322; Minnesota 
Transfer R. Co. v. St. Paul, 165 Minn. 
8, 205 NW 609, 207 NW 320. 

39. Ransome-Crummey Co. Vv, 
Fikes, 53 Cal. A. 180, 199 P 811; State 


West, 59 


54 Que. 


son assessed, for some public or gen- 
eral use or purpose, in which he has 
no direct, immediate and peculiar in- 
terest; being exactions from him 
toward the expense of carrying on 
the government... and . those 
charges and impositions which are 
laid directly upon the property in a 
circumscribed locality, to effect. some 
work of local convenience, which in 
its results is of peculiar advantage 
and importance to the property espe- 
cially assessed for the expense of it, 
are not public, but are local and pri- 
vate.” Buffalo City Cemetery v. 
Buffalo, supra. 

14. Newark v. Mount Pleasant 
Cemetery Co., 58 N. J. L. 168, 33 A 
396; Irvington vy. Independent New 
Jersey Verein, (N. J. Sup.) 127 A 
523. See State v. St. Paul, 36 Minn. 
529, 32 NW 781. (an exemption from 
“all public taxes and assessments” 
extends to assessments for local im- 
provements), 

15. Peo, v. Trustees of Schools, 
118 Ill. 52, 7 NE 262; State v. Mc- 
Gonagle, 38 Utah 277, 112 P 401. 

16. McLean County v. Blooming- 
ton, 106 Ill. 209; Hudson County 
Catholic Protectory v. Kearney Tp., 
56 N. d. L. 385, 28 A 1043; State v. 
Newark, 36 N. J. L. 478, 18 AmR 464 
[rev 35 N. J. L. 157]; Oakland Ceme- 
Yonkers, 63 App. Div. -448, 


T4R, 1.199: 
18. In re Jerome Ave., 192 N. Y. 
459, 85 NE 755; Matter of White 


156 Ky. 599, 161 SW 980; Woodmere 
Cemetery Assoc. v. Detroit, 192 Mich. 
553, 159 NW 383. 
25. Exempting: 
Cemeteries see infra § 2912, 
Property of religious corporations see 
infra § 2907. 


26. See Statutes [36 Cyc 1068 et 
seq]. 

27. See cases infra this section. 

28. Ransome-Crummey Co, vy. Ben- 


nett, 177 Cal. 560, 171 P 304; State v. 
Crystal Lake Cemetery Assoc., 155 
Minn. 187, 193 NW 170; Philadelphia 


vy... Bowman, 175 Pa.- 91,34 A. 353; 
Windsor Water Comrs. v. Canada 
Southern R, Co., 20 Ont. A, 388. 


29. State vy. Crystal Lake Ceme- 
tery Assoc., 155 Minn. 187, 193 NW 


170. 
30. Gouverneur Village v. QGou- 
verneur Cemetery Assoc., 136 App. 


Div. 37, 120 NYS 221; Peo. v. Bodmer, 
123 Misc. 625, 205 NYS 865. 

31. Union Dale Cemetery Co.’s 
App., 227 Pa, 1, 75 A_ 835. 

32. Union Dale Cemetery Co.'s 
App., supra. 

33. Hudson County Catholic Pro- 
tectory v. Kearney Tp., 56 N. J. L. 
385, 28 A 1043; Union Dale Cemetery 
COS ADD e eel phan Ly GOA kaos 

34. Oakland Cemetery y. Yonkers, 
63 App. Div. 448, 71 NYS 783 [aff 182 
N. Y. 564 mem, 75 NE 1132 mem]. 
See Schuylkill Haven Borough vy. 
Trinity Church, 62 Pa. Super. 413 
(recognizing rule). 

35. Peo. v. Bodmer, 123 Misc. 625, 
205 NYS 865. 


v. Great Northern R. Co., 165 Minn. 
22, 205 NW 612, 207 NW 322; Minne- 
sota Transfer R. Co. v. St. Paul, 165 
Minn. 8, 205 NW 609, 207 NW 320; 
Philadelphia vy, Bowman, 175 Pa. 91, 
34.A 353. 

[a] Rule applied.—Where a street 
railway company is authorized by the 
legislature to lay its tracks on the’ 
streets of a city provided the city 
consents, and the city gives its con- 
sent on condition that the railway 
company assumes the cost of paving, 
but, subsequently repeals the ordi- 
nance, the obligation of property 
owners to pay for the paving from 
which they had been temporarily re- 
lieved was reimposed by the general 
law as soon as the temporary ex- 
emption was rescinded by the author- 
ity that had conferred it. Philadel- 
phia v. Bowman, 175 Pa. 91, 34 A 353. 

40. Agricultural lands see supra 
§ 2904 note 7 [al]. 

41. See supra § 2880. 

42. See supra §§ 2879-2885, 

43. Chicago Univ. v. Peo., 118 Ill. 
565, 9 NE 189; Harris County v. Boyd, 
70 Tex. 237, SW 713. 

[a] _Provisions prohibiting exemp- 
tion.—It has been held that a consti- 
tutional provision exempting certain 
elasses of property from. taxation 
prohibits the legislature from grant- 
ing any exemption in favor of such 
property except from general taxa- 
tion. Chicago Univ. v. Peo., 118 111. 
565. 9 NE 189, 

44. Mich.—Auditor Gen. v. Mac- 
Kinnon Boiler, etc., Co., 199 Mich. 489, 
165 NW 771. 


540 [44.5] 


subdivisions is not objectionable as being an uncon- 
While there is author- 
ity directly to the contrary,*® according to the 
weight of authority public property is not exempted 
from liability to special assessment by provisions 
in the organic law or in statutes which exempt this 
class of property from taxation,*” or from execu- 
tion,*® although in one state words of exemption of 
this character are held to include assessments for 
local improvements against public property actu- 
ally used for a public purpose,*® but not to public 
A constitutional provision 
which expressly declares that a designated kind 
of public property shall be exempt from special 
assessment is of course sufficient to exempt such 
So it has been held that property be- 
to the state cannot be assessed by a mu- 


stitutional discrimination.*® 


property not so used.°° 


property.** 
longing 


Pa.—Harrisburg v. Fuller, 23 Pa. 
Dist. 851. 

Tenn.— Morristown  V. Hamblen 
County, 136 Tenn. 242, 188 SW 796. 

Tex.—Harris Sie v. Boyd, 70 

7,7 SW. T13. . 
Ra wey v. Salt Lake City, 35 
Utah 504, 101 P 381. F F 

‘And see cases infra this section. 

[a] “fhe reason which underlies 
the exemption of public property 
from general taxation is that it would 
be without profit to assess public 
property as the tax would have to be 
paid out of the general fund to which 
all contributed, but this reason does 
not exist when special assessments 
are made for local improvements. 
Whenever property is exempt from 
special assessment the remaining 
property owners included within the 
special assessment district must pay 
for the benefits which accrue to the 
exempt property.” Auditor Gen. v. 
MacKinnon Boiler, etc., Co., 199 Mich. 
489, 491, 165 NW 771. 

45. Morristown v. Hamblen Coun- 
ty, 136 Tenn. 242, 188 SW 796. 

46. See case infra this note. 

[a] In Texas it has been held 
that, under a section of the constitu- 
tion providing that the property of 
counties, cities, and towns, held only 
for public purposes, shall be exempt 
from forced sale and taxation, an as- 
sessment against a county under a 
city ordinance for improvements on a 
street on which the county court- 
house and lots abut is void. — The pur- 
poses of the exemption obtain equally 
against special assessments | as 
against general taxation. The inhi- 
bition against sale would seem to 
negative the power to assess. If the 
property cannot be subjected by sale 
to the tax, a mere assessment, in 
many cases, would be useless. Har- 
ris County v. Boyd, 70 Tex. 237, 7 SW 

13; 

i 47. Ark.—Board of Impr. v. Little 
Rock School Dist., 56 Ark. 354, 19 SW 
968 [disappr Peay v. Little Rock, 32 
Ark. 31]. : 

Cal.—San Diego v, Linda Vista Irr. 
Dist., 108 Cal. 189, 41 P 291, 35 LRA 33. 

Tll.—Adams County v. Quiney, 130 
Tll. 566, 22 NE 624, 6 LRA 155 (court- 
houses); McLean County ‘v. Bloom- 
ington, 106 Ill. 209 (public squares). 

Towa.—Sioux City v. Sioux City In- 
dependent School Dist., 55 Iowa 150, 
7 NW 488. 

Kan.—Wichita v. Wichita Bd. 
Education, 92 Kan, 967, 142 P 946. 

Ky.—Mt. Sterling v. Montgomery 
County, 152 Ky. 637, 153 SW. 952, 
44 LRANS 57; Hager v. Gast, 119 Ky. 
502, 84 SW 556, 27 KyL 129. 

La. — Franklinton v, Washington 
Parish Police Jury, 126 La. 2, 52.S 
172 (courthouse square). 

Mich.—Peo, v. Ingalls, 238 Mich. 
428% 213 NW. 713, 

Minn.—St. Louis County v. Duluth 
Bd. of Education, 158 NW 635. 

Mont.—Kalispell v. Flathead Coun- 
ty School Dist. No. 5, 45 Mont. 221, 


of 
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Institutions. 


sion or statute 


122 P 742, AnnCas1913D 1101. 

INE Y.—Dinn vy. North Hempstead 
Union Free School Dist. No. 4 Bd. of 
Education, 121 Misc. 633, 202 NYS 62. 

N. C.—Tarboro vy. Forbes, 185 N. C. 
59, 116 SE 81. 

Pa.—Pittsburg v. Sterrett Special 
Subdistrict School, 204 Pa. 635, 54 A 
463, 61 LRA 183, 

38 


Utah.—State  v. 
Utah 277, 112 P 401. 

48. Clinton y. Henry County, 115 
Mo. 557, 22 SW 494, 37 AmSR 415. 

49. Auditor Gen. v. MacKinnon 
Boiler, ete., Co., 199 Mich. 489, 165 
NW _ 771; Newberry v. Detroit, 164 
Mich, 410, 129 NW 699, 32 LRANS 
303; Big Rapids v. Mecosta County, 
99 Mich. 351, 58 NW 358. 


McGonagle, 


50. See cases supra note 49. 
51. eo, v. Trustees of Schools, 
118 Til. 52, 7 NE 262: State v. Mc- 


Gonagle, 38 Utah 277, 112 P 401. 

52. In re Mt. Vernon, 147 Ill. 359, 
35 NE 533, 23 LRA 807. 

53. See cases infra this note. And 
see supra § 2903. 

_[a] Provisions prohibiting exemp- 
tion.—Constitutional provisions ex- 
empting from taxation property 
necessary for religious and charitable 
purposes prohibits the legislature 
from granting any exemption to those 
corporations except from general tax- 
ation, and therefore a_ statute ex- 
empting the property of religious or 
charitable corporations from special 
assessments is in violation of the 
constitution and_ void. Chicago v. 
Baptist. Theological Union, 115 Tl. 
245, 2 NE 254. 

_ 54 Ky.—Zable v. Louisville Bap- 
tist Orphans’ Home, 92 Ky. 89, 17 SW 
212, 13 KyL 385, 18 LRA 668. 

Mo.—Corrigan v. Kansas City, 211 
Mo. 608, 111 SW 115. 

N. J.—Hudson County Catholic 
Protectory vy. Kearney Tp., 56 N. J. 
L. 385, 28 A 1043; Protestant Foster 
Home Soc. v. Newark, 86 N. J. L. 478, 
13 AmR 464. 

N. Y.—Brooklyn Children’s Aid 
Soc. v. Prendergast, 166 App. Div. 
852, 151 NYS 720 [aff 215 N. Y. 705 
mem, 109 NE 1066 mem]; Matter of 
Tremont Baptist Church, 86 Misc. 
590, 73 NYS 1075. 

Pa.—Schuylkill Haven Borough v. 
Trinity Church, 62 Pa. Super. 413. 

And see cases infra this section. 

[a] What is a charitable corpora- 
tion.—A_ society for the care and sup- 
port of destitute children, owning and 
maintaining a hospital with two hun- 
dred beds for the care of sick babies, 
and which was wholly supported by 
charitable donations, is a “charitable 
corporation” within the meaning of a 
statute exempting property of char- 
itable corporations from liability for 
assessments for local improvements. 
Brooklyn Children’s Aid Soe. vy. Pren- 
dergast, 166 App. Div. 852, 151 NYS 
720 [aff 215 N. Y. 705 mem, 109 NE 
1066 mem]. 

ea See statutory provisions. 

a 


A statute exempting from the 


[§§ 2906-2907 


nicipality for the cost of local improvements, where 
the constitution provides that the state shall never 
be made defendant in any court of law or equity.®* 

[§ 2907] (b) Property of Religious and Charitable 
In the absence of constitutional- pro- 
hibition®® the legislature has power to exempt prop- 
erty of churches, religious societies, or charitable 
institutions, from liability for assessments for local 
improvements ;>4 and the constitutionality of stat- 
utes exempting property of this character from such 
assessments®® has been upheld.*® 
with general principles elsewhere considered®’ this 
property is not exempt from assessment in the ab- 
sence of a statute creating an exemption,°® and an 
exemption is not created by a constitutional proyi- 


But in accordance 


exempting the property from all 


state or municipal taxes, or both.®® And although 


imposition of “any tax or assess- 
ment” exempts property of the char- 
acter under consideration from lia- 
bility for local assessment. Hudson 
County Catholic Protectory v. Kear- 
DEY tty; i HO Nie Ta 385, 28 A 1043; 
Protestant Foster Home Soc. vy. New- 
ark, 36 N. J. L. 478, 18 AmR 464. 

[b] Extent of exemption. — The 
exemption of church property under 
the act of 1874 and its amendment of 
1901 (P. L. p 319), and the constitu- 


tion which relates to taxes as dis-°® 


tinguished from municipal claims. i 
limited to that in sétual use and eoE 
cupation, in exclusive use as well as 
actual use, and not the source of in- 
come or revenue. And this exemp- 
tion does not extend to the property 
unless the persons using and occupy- 
ing it also own it. This construction 
applies equally to the act of June 4 
1901 (P. L. p 364), which relates to 
both taxes and municipal claims 
ae ; oe Doo oe BE assessments. 

risburg vy. ev Shol 
Pay Co, ae em Cong., 32 

» orrigan v. Kansas Cit »p2il 
Mo. 608, 111 SW 115 Komarantie ae 
church property from assessment. for 
a local improvement does not deny 
other property owners in the district 
equal protection of the law) 

57. See supra § 2903. : 

i anta v. First Presb. 
86 Ga. 730, 13 SE 252, 12 LRA Ses 
[overr Atlanta First M. BE. Church Vv 
Atlanta, 76 Ga, 181]; and cases infra 
this Reece ; 

59. a.—Savannah vy. Ri 

Ga, 177; 127 SE 148. esate 


Tl.— Ottawa v. Free Church, 20 Tl. 
Ky.—Kilgus v. Good Shepherd - 
phanage, 94 Ky. 439, 22 SW 750, 45 
KyL 318; Zable v. Louisville Baptist 
Orphans’ Home, 92 Ky. 89, 17 SW 212 
13 Kyl 385, 1$ LRA 668; Broadway 
aptis urch y. ac 
508, § AMR 480. PoE | So BU 
Mass.—Boston Asylum, ete, Vv. Bos- 
ron St. Comrs., 180 Mass. 485, 62 NE 
Mich.—Auditor Gen.’s Pet. 226 
Mich. 170, 197 NW 552; Lefevre v. 
Detroit, 2 Mich. 586, 
Minn.—Washburn Memorial Orphan 
Soh ae v. State, 73 Minn, 343, 76 NW 
Mo.—Sheehan v. Good Sa i 
Hospital, 50 Mo.,155, 11 Ami 4th 
Lockwood y. St. Louis, 24 Mo. 20. ’ 
N. Y.—Peo. v. Syracuse, 2 Hun 438, 
5 Thomps. & C. 61 [overr Matter of 
New York, 11 Johns, 77]. 
Oh.—Gilmour y. Pelton, 5 Oh. Dec. 
(Reprint) 447, 6 AmLRec 26. 
Pa.—In re Broad Street, 165 Pa, 
475, 30 A 1007 [overr Brie v. First 
Universalist Church, 105 Pa, 278; Olive 
Cemetery Co., v. Philadelphia, 93 Pa. 
129, 39 AmR 732]; Philadelphia vy. 
Sulger, 23 Pa. Dist. 321, 42 Pa. Co. 
135; Harrisburg v. St. Paul’s Church, 
5 Pa, Dist. 351; Wilkensburg Borough 
v. Home for Aged Protestant Women, 
7 Pa, Co. 75. Contra Jenkintown 
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exemption from special assessment is granted it has 
been held that it will not apply to sidewalks, since 
their construction may be ordered in the exercise of 
municipal police power.®® So it has been held that 
as other corporations or individuals may estop them- 
selves from’ denying liability for an assessment 
which is not absolutely void,®! a church corporation 
may estop itself from setting up its statutory right 
‘to exemption.® 

Repeal of exemption.®* A statute which em- 
powers boroughs to assess abutting property for 
street improvements does not repeal a statute ex- 
empting actual places of religious worship from 
municipal claims for street improvements.®* 

Where a cemetery corporation® is not a charitable 
corporation and lots are sold for burial purposes, 
the property is subject to assessment, although 
graves are also given to some persons who are 
unable to buy lots.®¢ 

[§ 2908] (c) Schools, Colleges, and Universities. 
In the absence of constitutional prohibition® the 
legislature may enact statutes exempting property 
of schools, colleges, or universities from assessment 
for local improvements.*® But the intention to ecre- 
ate the exemption must appear clearly and unmis- 
takably from the language of the statute relied 
on,®® and in accordance with general principles 
elsewhere stated,“ the exemption of educational 
property of public schools, colleges, or universities 
by constitution or statute from taxation does not 
exempt such property from hability to assessment 
for local improvements.”4 On the other hand such 
exemption is of course conferred by a statute pro- 
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viding that all property of the character under con- 
sideration ‘‘shall be exempt from . . . all local as- 
sessments for any purpose,’’’? or by an exemption 
from ‘‘any and all taxes or assessments national or 
municipal or county,’’*? or from ‘‘all: civil imposi- 
tions, taxes and rates.’’?* And it has been held 
that a constitution which provides for a common 
school system and for the creation of a fund to 
maintain it which shall be appropriated ‘‘to no other 
purposes’’ forbids the levy of any execution, or any 
decretal sale of property of a school board used to 
carry on the system of common schools for the pur- 
pose of satisfying a lien for street improvements.”® 
Also in one jurisdiction the constitution contains 
an express provision that public school land of the 
state shall be exempt from special assessment.’® 
However, these provisions do not import a contract 
of indemnity or a release but rather a renunciation 
of the taxing power by the legislative authority un- 
der which it is exercised.’7 

If the property is not used for school purposes, 
it may in some jurisdictions’® be subject to assess- 
ment, although exempt when used for school pur- 
poses.”? 

[§ 2909] (d) Cemeteries*°—aa. In General. As 
elsewhere shown cemetery property like other pri- 
vately owned property is subject to special assess- 
ments for local improvements unless exempted by 
statute.*1 Nevertheless, in accordance with. prin- 
ciples heretofore considered,®? in the absence of 
constitutional prohibition, the legislature may grant 
exemption for this class of property;8* and stat- 
utes granting exemption have been upheld as against 


Borough — v. Jenkintown Baptist 
Church, 5 Pa. Co. 385. 
R. I.—Second Universal Soc. v. 


Providence, 6 R. I. 235. 

S. C.—Wesley M. E. Church v. Co- 
lumbia, 105 S. C. 308, 89 SE 641. 

Tenn.—Athens vy. Dodson, 154 Tenn, 
469, 290 SW 36. 

[a] Thus (1) a provision in the 
charter of a corporation exempting 
its property “from all taxation by 
State or local laws, for any purpose 
whatever’ does not exempt it from 
local assessments for street improve- 
ments. Zable v. Louisville Baptist 
Orphans’ Home, 92 Ky. 89, 92, 17 SW 
212, 138 Kyl 385, 13 LRA 668.—(@2): 
The exemption from “taxation” of 
real estate of libraries, benevolent, 
charitable, educational, and scientific 
institutions, provided for in general 
tax laws, applies only to general 
taxes, and does not include special as- 
sessments. Auditor Gen.’s Pet., 226 
Mich, 170, 197 NW 552. 

[b] “axation of every kind.”—A 
clause in a charter of a hospital by 
which it was “exempted from taxa- 
tion of every kind’ does not cover 
special assessments against the prop- 
erty for improvements of. the street 
fronting it. Sheehan y. Good Samari- 
tan Hospital, 50 Mo. 155, 11 AmR 412. 

60. Philadelphia v. Pennsylvania 
Hospital, 1438 Pa. 367, 22 A 1744; 
Wilkinsburg Borough v. Home for 
Aged Women, 131 Pa, 109, 18 A 937, 
6 LRA 531. 

61. See infra § 3159 et seq. 

62. Ligonier Borough v. Presby- 
terian Church, 22 Pa, Dist. 868; Rey- 
noldsville Borough v. First M. E. 
Church, 19 Pa. Dist. 400. , 

Repeal generally see 
§ 2905. 


64. Schuylkill Haven Borough v. 
Trinity Church, 62 Pa. Super. 413, 416. 

“An earlier statute is repealed only 
in those particulars wherein it is 
clearly inconsistent and irreconcilable 
with the later enactments.” Schuyl- 
kill Haven Borough v. Trinity Church, 
supra. p 

65. Exemption of cemeteries gen- 
erally see infra §§ 2909-2912. 


supra 


66. Chicago v. Kehilath Anshe 
Mayriv, 284 Ill. 210, 119 NE 905. 

67. See cases infra this note. 

[a] Provisions prohibiting exemp- 
tion.—Constitutional provisions ex- 
empting from taxation property 
granted or donated for school, col- 
lege, or university purposes prohibit 
the legislature from granting any 
exemption except from general taxa- 
tion, and therefore a charter exemp- 
tion of the property of an educational 
institution from all taxation and as- 
sessments is unconstitutional, in so 
far as it attempts to exempt such 
property from assessment of benefits 
for local improvements. Chicago 
Univ. v. Peo., 118 Ill. 565, 9 NE 189. 

{b] Provisions not prohibiting ex- 
emption.—A constitutional provision 
declaring that property not exempted 
under the laws of the United States 
or by the constitution of the state 
shall be taxed does not prohibit the 
enactment of a statute exempting 
the property of the board of educa- 
tion from taxation. Wey v. Salt Lake 
City, 35 Utah 504, 101 P 381. 

68. Wey v. Salt Lake City, supra; 
and cases infra this section. 

69. District of Columbia vy. Wash- 
ington Sisters of Visitation, 15 App. 
(D. C.) 300; and cases infra this sec- 


tion, 
70. See supra § 2904. 
71. Ark.—Board of Impr. v. Little 


Rock School Dist., 56 Ark. 354, 19 SW 
968 [disappr Peay v. Little Rock, 32 
Ark. 31]. 
Ind.—Windfall City v. Somerville, 
181 Ind. 463, 475, 104 NE 859, AnnCas 
1916D 661 [cit Cyc]. 

Towa.—Sioux City v. Independent 
School Dist., 55 Iowa 150, 7 NW 488. 

Kan.—Wichita v. Wichita Bd. of 
Education, 92 Kan. 967, 142 P 946. 

Mass.—Williams College v. Wil- 
liamstown, 219 Mass. 46, 106 NE 687. 

Minn.—St, Louis County v. Duluth 
Bad. of Education, 158 NW 635; State 
vy. Macalester College, 87 Minn. 165, 
91 NW 484. 

Mont.—kKalispell v. Flathead Coun- 
ty School Dist. No. 5, 45 Mont. 221, 
122 P 742, AnnCas1913D 1101. . 


N. J.—State v. Robertson, 24 N. J. 
L. 504. 

N. Y.—Dinn vy. North Hempstead 
Union Free School Dist. No. 4 Bd. of 
Education, 121 Misc. 633, 202 NYS 62. ~ 

Pa.—Pittsburgh v. Sterrett Special 
Subdistrict School, 204 Pa. 635, 54 A 
463, 61 LRA 183. 

R. I—Im re College St., 8 R. I. 474. 

Wash.—In re Howard Ave., 44 
Wash. 62, 86 P 1117, 120 AmSR 973, 
12 AnnCas 417. 

72. State v. McGonagle, 38 Utah 
277,112 P 401. 
_ 73. District of Columbia v. Wash- 
ington Sisters of Visitation, 15 App. 
(D. C.) 300. 


74. Harvard College v. Boston, 104 
Mass. 470. 
75. Louisville v. McNaughten, 44 


SW 380, 19 Kyl 1695; Louisville v. 
Leatherman, 99 Ky. 2138, 85 SW 625, 
18 KyL 124, ; 

76. Peo. v. Trustees of Schools, 
118 Ill. 52, 7 NE 262. 

77. Harvard College v. Boston, 104 
Mass. 470. 

78. See supra § 2884, 

79. City St. Impr. Co. v. California 
Univ., 11638 Cals. 776,796 Ris 8004-18 
LRANS 451. 

80. As charitable corporation see 
supra § 2907. 

81. See supra § 2901. : 

g2. See supra § 2901. 

83. Colo.—Denver v. .Tihen, 77 
Colo. 212, 235 P 777. 

Ind.—Gary v. Gary Oakhill Ceme- 
tery Assoc., 186 Ind. 446, 116 NE 741. 

Ky.—Cave Hill Cemetery vy. Gos- 
nell, 156 Ky. 599, 161 SW 980. 

Md.—Baltimore v. Green Mount 
Cemetery, 7 Md. 517 (recognizing 
rule), 

Mich.—Woodmere Cemetery Assoc. 
v. Detroit, 192 Mich. 553, 159 NW 883. 

Minn.—St. Paul v. Oakland Ceme- 
tery Assoc., 134 Minn. 441, 159 NW 
962; State v. St. Paul, 36 Minn. 529, 
32 NW 781. 

Mo.—Mullins v. Mt. St. Mary’s 
Cemetery Assoc., 239 Mo. 681, 144 SW 
109. 
Nebr.—Greenwood Cemetery Vv. 
Wayne, 110 Nebr. 300, 193 NW 734. 
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objections that they violate constitutional provi- 
sions requiring taxes to be uniform on the same 
class of subjects,’* or constitutional provisions for- 
bidding the surrender, suspension, or the contracting 
If the provision 
creating the exemption requires the performance of 
certain acts before claiming the exemption, a sub- 
stantial compliance with this requirement is indis- 


away of the power of taxation.*® 


pensable.®® 


[§ 2910] bb. What Provisions Create Exemption.*’ 
An exemption in favor of cemetery property is cre- 
ated only where the language of the provision relied 
on plainly and unmistakably shows an intention 
to do so,®§ and any doubt as to this intent will be 
fatal to a claim for exemption.® 
statutes relied on to create the exemption must be 
In harmony with the general 
rule already stated,®! an exemption from assessment 
for local improvements is not created by constitu- 
tional or statutory provisions exempting cemetery 


strictly construed.®%° 


Independent 


N. J.—Irvington v. 
(Sup.) 127 A 


New Jersey Verein, 


523. 

N. Y.—In re Jerome Ave., 192 N. Y. 
459, 85 NE 755; Matter of White 
Plains Presb. Church, 112 App. Div. 
130, 98 NYS 63; Oakland Cemetery Vv. 
Yonkers, 63 App. Div. 448, 71_NYS 
788 [aff 182 N. Y. 564 mem, 75 NE 
1132 mem]; In re Flatbush Reformed 
Protestant Dutch Church, 100. Misc. 
143, 165 NYS 459; Matter of Starr St., 
73 Misc. 380, 181 NYS 71. 

Pa.—In re Proctor Alley, 44 Pa. 
Super. 239. 

R. I.—Swan Point Cemetery Vv. 
Tri P44 GRY LZ, 199, 

Wash. —In re Sixth Ave. West, 59 
Wash. 41, 109 P 1052, AnnCas1912A 
1047. 

[a] Public policy favors the ex- 
emption of public burying grounds 
from taxes and assessments. St. 
Paul v. Oakland Cemetery Assoc., 134 
Minn. 441, 159 NW 962. 

[b] What amounts to aSsessment 
for local improvements.—In proceed- 
ings to acquire property to widen a 
street, an assessment of benefits upon 
abutting property and award of dam- 
ages in excess of benefits were an 
“assessment for a local improve- 
ment,” under the city’s power of tax- 
ation, exempting lands actually used 
for cemetery purposes from assess- 
ments for local improvements, al- 
though the proceeding was instituted 
under its power of eminent domain to 
acquire the land. In re Jerome Ave- 
nue, 192 N. Y. 459, 85 NE 755. 

[ce] Acquisition of property by 
municipality.—Where the legislature 
has created an exemption in favor of 
lands actually used for cemetery pur- 
poses, the fact that the municipality 
acquires such lands under the power 
of eminent domain does not deprive 
the cemetery of the benefit of the ex- 
emption. In re Jerome Ave., 192. N. 
Y. 459, 85 NE 755, 

84. St. Paul v. Oakland Cemetery 
Assoc., 134 Minn. 441,159 NW 962. 

85. St. Paul v. Oakland Cemetery 
Assoc., supra. 

s6. St. Paul Diocese v. St. Paul, 
138 Minn. 67, 163 NW 978. 

[a] Thus, where there has been 
no compliance with statutes relating 
to cemeteries of a religious corpora- 
tion by filing a plat of the property, 
such property is subject to assess- 
ment for public improvements. St. 
Paul Diocese v. St, Paul, 138 Minn. 
67, 163 NW 978. 


87. In general see supra § 2904. 

88. Mullins v. Mt. St, Mary’s 
Cemetery Assoc., 239 Mo. 681, 144 SW 
109. 

89. Mullins v. Mt. St. Mary’s 
Cemetery Assoc., supra. 


90. Gaty v. Gary Oakhill Cemetery 
Assoc., 186 Ind. 446, 116 NE 741; 
Buffalo City Cemetery vy, Buffalo, 46 


® Furthermore, 
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by statute that 


property from ‘‘taxation.’’®? I 
an exemption is created by provisions exempting 
cemetery property from ‘‘any tax or assessment, 
or from ‘‘all taxes and assessments;’’** and by 
statutes making. the desecration or disturbance in 
any way of cemetery property a misdemeanor.”® 
Especially is this true where it is further provided 


UB, \caew a, «een 


‘On the other hand, 
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the land is ‘‘wholly exempt from, 


taxation ‘of any kind whatsoever,’’ and no street, 


contrary.°? 


N. Y. 506. 

91. See generally supra § 2904. 

92. Ill.— Bloomington Cemetery 
Assoc, v. Peo., 139 Ill. 16, 28 NE 1076. 

Ind.—Gary v. Gary Oakhill Ceme- 
tery Assoc., 186 Ind. 446, 116 NE 741. 

Mass.—Garden Cemetery Corp. v. 
Baker, 218 Mass. 339, 105 NE 1070, 
AnnCas1916B 75, 

N. Y.—Batterman v. New York, 65 
App, Div. 576, 73 NYS 44. 

Oh.—Lima vy. Lima Cemetery 
Assoc., 42 Oh: St. 128, 51 AmR 809. 

Pa.—Philadelphia vy. Union Burial 
Ground Soc., 178 Pa. 538, 36 A 172, 36 
LRA 268; Beltzhoover Borough v. 
Beltzhoover, 173 Pa. 218, 33 A.1047; 
New Castle v. Stone Church Grave- 
yard, 172 Pa. 86, 33 A 236. Contra 
Harrisburg v. Harrisburg Cemetery, 
8 Dauph.: Co, 267. 

R, I.—Swan Point Cemetery v. 
Tripp, 14 R, I. 199. 

Wash.—In re Sixth Ave. West, 59 
Wash, 41, 109 P.1052, AnnCas1912A 


1047. 
93. In re Jerome Ave. 192 N. Y. 
459, 85 NE. 755; Matter: of White 


Plains Presbyterian Church, 112 App. 
Div. 130, 98 NYS 63. See Gouverneur 
Village v. Gouverneur Cemetery 
Assoc., 62 Mise, 534, 116 NYS 1107 
(under a statute which provides that 
no land actually occupied for ceme- 
tery purposes shall be sold under exe- 
cution for any taxes or assessment 
be imposed thereon, a rural cemetery 
association cannot be assessed for a 
sidewalk along lands used by it ex- 
clusively for cemetery purposes), 
94. Swan Point Cemetery v. Tripp, 
14, -R.. Ty.199. 
95. Cave Hill Cemetery v. Gosnell, 
156 Ky. 599, 161 SW 980; Louisville 
v. Nevin, 10 Bush (Ky.) 549, 19 AmR 
78; Woodmere Cemetery Assoc. v. 
Detroit, 192 Mich. 553, 159 NW 383. 
[a] Reasons assigned are: (1) 
That an owner is not personally liable 
for the cost of a street improvement. 
Cave Hill Cemetery Co. v. Gosnell, 
156 Ky. 599,161 SW 980. (2) That, 
if the property was sold, the pur- 
chaser could not use it for any of the 
purposes for which, town lots were 
ordinarily used without rendering 
himself criminally liable under the 
statute above mentioned, and the 
court ought not to offer that for sale 
which it will not allow to be used by 
the purchaser for any purposes that 
will be of any value to him. 
Hill Cemetery Co. v. Gosnell, supra; 
Louisville v. Nevin, 10 Bush (Ky.) 
549, 19 AmR 78. (3) “The obvious 
purpose of the act cannot be accom- 
plished if the land of a cemetery as- 
sociation may be sold in an adversary 
or adverse proceeding. It is impos- 
sible to reconcile the purpose to be- 
stow perpetual burial rights in land, 
and to punish any interference there- 
with, with a purpose to disturb those 


highway, railway, or canal can be opened or con- 
structed through the grounds without the consent of 
the owner.®® So also a limited exemption is created 
by statute providing that land used or occupied for 
cemetery purposes shall not be assessed for sewers 
or drains the cost of which shall be assessed against 
the municipality.®? According to some decisions an 
exemption is created by a provision exempting ceme- 
tery property from ‘‘all public taxes, rates and as- 
sessments;’’®8 but there is authority directly to the 
So, too, exemption ‘‘for any tax or 


rights whenever a special improve- 
ment is made in the vicinity of the 
land.” -Woodmere Cemetery Assoc. Vv. 
patrols 192 Mich, 5538, 561, 159 NW 


96. Woodmere Cemetery Assoc, v. 
Detroit, supra. 

97. Edwards yv, Cooper, 168 Ind. 
54, 79 NE 1047. 

98. Buffalo City Cemetery v. Buf- 
falo, 46 N. Y. 506. - 

[a] In support of this view, it 
was said: “Public taxes, rates and 
assessments, are those which are 
levied and taken out of the property 
of the person assessed, for some 
public or general use or purpose, in 
which he has no direct, immediate 
and peculiar interest; being exac- 
tions from him toward the expense 
of carrying on the government... 
and ., . those charges and imposi- 
tions which are laid directly upon 
the property in a circumscribed lo- 
cality, to effect some work of local 
conyenience, which in its results is 
of peculiar advantage and impor- 
tance to the property especially as- 
sessed for the expense of it, are not 
public, but are local and private.” 
Buffalo City Cemetery v. Buffalo, 46 
NG Xe 5063" 510: 

99. Newark v. Mt. Pleasant Ceme- 
tery Co., 58 N. J. L. 168, 33 A 396; 
Irvington v. Independent New Jersey 
Verein, (N. J. Sup.) 127 A 523. See 
State v. St. Paul, 36 Minn. 529, 32 
NW 781 (a statute exempting the 
lands and property of cemetery asso- 
ciations from “all public taxes and 
assessments” extends to assessments 
for local improvements, such as a 
sidewalk in front of the property). 

[a] In support of this view it was 


said, that, where the terms “taxes” 
and “assessments” are used in con- 
tradistinction to each other, the 


word “‘taxes’” refers to those general 
burdens or charges imposed upon all 
property in the whole city, county, 
or state for general public purposes, 
while the word “assessments” is used 
to denote those local burdens or 
charges imposed by municipal corpo- 
rations upon property fronting upon 
or situated near some local improve- 
ment. In this statute, both terms 
“taxes” and “‘assessments” are used: 
tthe latter evidently in the sense above 
referred to, namely, burdens. or 
charges to defray the expense of a 
local improvement. To give the word 
“assessment”? any meaning or force 
whatever, it must be held to mean 
something not included in the pre- 
ceding word, “taxes.” And it is a 
familiar rule that. a statute should 
be so construed that, if it can be 
prevented, no clause, word, or sen- 
tence should be superfluous, void, or 
insignificant. State v. St. Paul, 36 


Minn, 529, 530, 32 NW 781, 
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[§§ 2909-2910 


‘ 


-§§ 2910-2913} 


debt,’’* or ‘‘from taxation, excepting for state pur- 
poses,’’? has been held to create an exemption of this 
property from assessment. On the other hand, it has 
been held that an exemption is not conferred by a 
statute making cemetery property ‘‘exempt from 
taxation and executions,’’* ‘‘from sale on execution 
on any judgment,’’+ or from ‘‘any tax or imposition 
whatever.’’® 

[§ 2911] cc. Character of Property Exempted.® 
The character of cemetery property exempted de- 
pends of. course on the language of the particular 
provision ;* and in accordance with the rule of strict 
construction applied to exemption laws® only such 
property of a cemetery is exempt from assessment 
as is clearly indicated by the wording of the provi- 
sion relied on. And this rule of construction has 
been applied to provisions exempting from, special 
assessments all cemetery property,?® land actually 
used and occupied for cemetery purposes,*+ places 
of burial not used for private or corporate profit,’? 
burial lots sold for sole purpose of interments,** 
cemeteries belonging to private persons or religious 
corporations,'* family burying grounds.*® 

Sewers or drains. 
used or occupied for cemetery purposes shall not 
be assessed for the construction of sewers or drains 
adjacent to the cemetery, applies only to such sewers 
or drains as by their location and construction 
come in physical contact with, abut, or are adja- 


1. In re Seattle, 59 Wash, 41, 109 
P 1052, AnnCasi1912A 1047. 5 

2. Olive Cemetery Co. v. Philadel- 
phia, 93 Pa. 129, 39 AmR 732. 

8. Bloomington Cemetery Assoc. 
v. Peo., 139 Ill. 16, 20, 28 NE 1076. 

“The exemption from execution 


from 


[da] 
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A statute, providing that land 


used for burying the dead is exempt 
assessment. , 
Reformed Protestant Dutch Church, 
100 Misc, 148, 165 NYS 459. 

Lands of an abandoned high- 
way, the fee of which is in a ceme-| § 
tery association, do not become lands 
actually used for cemetery purposes 
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cent to, or near to, lands or parcels of land held, 
used, or occupied for cemetery purposes.1® 

[§ 2912] dd. Repeal of Statutes. Principles goy- 
erning the repeal of statutes generally!” apply to 
statutes relating to exemption of cemetery prop- 
erty from special assessments.'8 These exemptions 
are not vested rights and may be withdrawn by the 
legislature at any time.!® But the intention to do so 
must clearly appear from the language used.2° The 
repeal of the exemption may be in express terms,?! 
or by necessary implication.?2. An exemption given 
by the charter of a company is not repealed by 
general statutes authorizing municipalities to assess 
the cost of authorized improvements against prop- 
erty benefited.2* And a general statute exempting 
cemetery property from assessment is not repealed 
by a local statute or charter providing that expenses 
of certain local improvements shall be assessed upon 
the lands benefited thereby.2* However, an exemp- 
tion so created is repealed by a local statute pro- 
viding that no land in a designated city shall be 
exempt from assessments for local improvements,?® 
and by a local statute providing that an assessment 
for sidewalks shall be a prior lien upon the real 
property improved or benefited by the local improve- 
ment and that no real property is exempt from 
assessment for purposes therein specified.?® 

[§ 2913] (e) Homesteads. Applying the general 
rule as to the creation of exemptions from special 


ing purposes, although the cemetery 
is owned by a cemetery company or- 
ganized for profit and not as a 
charitable association as contem- 
plated by Remington & B. Code 
3639, does not prevent the lots 
from being considered as exempt as 
a family burying ground. In re 


In re Flatbush 


here meant is exemption from sale 
on that writ as generally under- 
stood—a writ of fi. fa.’  Blooming- 
ton Cemetery Assoc. v. Peo., supra. 

4. Greenwood Cemetery v. Wayne, 
110 Nebr. 300, 193 NW 734. 

5. Baltimore v. Green Mount 
Cemetery, 7 Md. 517, 533. : 

“The legislature intended nothing 
more than to exempt the property of 
the proprietors from all taxes or im- 
positions levied or imposed for the 
purpose of revenue, and not to re- 
lieve it from such charges as are 
inseparably incident to its location 
in regard to other property.” Balti- 
more v. Green Mount Cemetery, su- 
pra. 

6 Cemetery property as property 
of charitable corporation see supra 

2907. 

; 7. See cases infra this section. 

8. See supra §§ 2904, 2910. 

9. Greenwood Cemetery v. Wayne, 
110 Nebr. 300, 1983 NW 734. , 

10. Swan Point Cemetery v. Tripp, 
14 R. I. 199 (where the statute ex- 
empts all property of a cemetery 
corporation from special assessment 
and authorizes it to take, hold, and 
convey real property, any property 
acquired and held by it for corporate 
objects or for some purpose inci- 
dental or ancillary thereto is exempt 
from assessment). 

11. See cases infra’ this note. 

[a] Exemption extends to all 
property acquired and held for ceme- 
tery purposes although not actually 
occupied by graves and used_ for 
purposes of interment. Peo. v. Still- 
well, 190 N. Y. 284, 88 NE 56; Matter 
of Perry Ave., 118 App. Div. 874, 103 
NYS 1069; Matter of Starr St., 73 
Misc. 380, 131 NYS 71 [aff 163 App. 
Div. 917, 147 NYS 11438 which is aff 
212 N. Y. 606, 106 NE 1043]; In re 
Grandview Ave., 165 NYS 238. 

[b] Even after prohibition of 
purials in the property, by ordinance, 
the’ exemption is operative. In re 
Grandview Ave., 165 NYS 238. 

[c] Gand under a church edifice 


until the actual physical opening of 
the new avenue, and prior to that 
time the lands of such abandoned 
highway may be assessed for bene- 
fits resulting from a local improve- 
ment. In re New York, 192 N. Y. 
459, 85 NE 755. 

12. See cases infra this note, 

[a] Exemption from paving as- 
sessments. — Pittsburg v. Calvary 
Cemetery. Assoc., 44 Pa. Super. 289; 
In re Tabor St., 44 Pa. Super. 240; 
In re Proctor Alley, 44 Pa, Super. 
239. 

[b] Lots sold to church members. 
—Such statutes do not exempt prop- 
erty of a cemetery corporation which 
sold lots only to members of a 
church with which it was connected 
and its funds being mingled with 
those of the church and expended for 
general church purposes. In re 
Kighteenth St., 42 Pa. Co. 253. 

13. Greenwood Cemetery v. Wayne, 
110 Nebr. 300, 193 NW 734 (under a 
statute exempting from execution 
sale burial lots sold by a cemetery 
association for the sole purpose of 
interments, unsold lots are not ex- 
empt from an assessment for special 
benefits conferred by the paving of 
a street). 

14. St. Paul Diocese v. St. Paul, 
138 Minn. 67, 168 NW 978 (constru- 
ing Gen, St. [1913] §§ 6316, 6317, 
6328). 

{a] Unless statutory requirements 
are substantially complied with by 
such persons or corporation, the 
lands comprising such a cemetery 
are not exempt from assessments. 
St. Paul Diocese v. St. Paul, 138 
Minn, 67, 163 NW 978 (omission to 
record a plat, as required by Gen. St. 
[1913] § 6316, prevented the ceme- 
tery lands from being considered as 
exempt from assessments). 

15. In re Sixth Ave. West, 59 
Wash. 41, 109 P 1052, AnnCas1912A 
1047, 

[a] Lots deeded to private own- 
ers, to be used exclusively for bury- 


Sixth Ave. West, 59 Wash. 41, 109 P 
1052, AnnCas1912A 1047. 

[b] Unsold land of a cemetery 
company organized for profit is not. 
exempt from assessment under a 
statute exempting family burying 
ground from execution for any tax 
or debt whatever. In re Sixth Ave. 
West, 59 Wash. 41, 109 P 1052, Ann 
Cas1912A 1047, 

16. Gary v. Gary Oakhill Ceme- 
tery Assoc., 186 Ind. 446, 116 NE 741 
(not applicable to case where sewer 
at its nearest point. to the cemetery 
was more than six hundred feet 


away). 
17. See Statutes [36 Cye 1068 et 
seq]. 
18. See cases infra this section, 
19. State v. Crystal Lake Ceme- 


ae Assoc., 155 Minn. 187, 193 NW 


20. Union Dale Cemetery Co.’s 
Appi,°227 Pa. 1,'75 A 8385. 

21. State v. Crystal Lake Ceme- 
gt Assoc., 155 Minn, 187, 193 NW 
22. Gouverneur Village v. Gouv- 
erneur Cemetery Assoc., 136 App. 
Div. 37, 120 NYS 221 [rev 62 Misc. 
534, 116 NYS 1107]; Peo. v. Bodmer, 
123 Misc. 625, 205 NYS 865. 

23. Union Dale Cemetery Co.’s 
App., 227 Pa. 1, 75 A 8385. 

24. Oakland Cemetery v. Yonkers, 
63 App. Div. 448, 71 NYS 783 [aff 
182 N. Y. 564 mem, 75 NE 1182 mem). 
And see Statutes [36 Cye 1093]. 

[a] Whe reason is that the pro- 
visions are not so inconsistent that 
one or the other must be rejected. 
Oakland Cemetery v. Yonkers, 63 


App. Div. 448, 71° NYS- 783 ‘[aff 
182 N. Y. 564 mem, 75 NE 1132 
mem]. 


25. Peo. v. Bodmer, 123 Misc. 625, 
205 NYS 865. 

26. Gouverneur Village v. Gouv- 
erneur Cemetery Assoc., 136 App. 
Div. 37, 120 NYS 221 [rev 62 Misc. 
534, 116 NYS 1107] (two judges dis- 
senting). 
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assessments,?7 in most?® but not all?® jurisdictions 
where the question has been raised, this class of 
property has been held liable to assessment for local 
improvements in the saine manner as other property. 
In some jurisdictions where the majority rule ob- 
tains®° it is expressly provided by constitution that 
homesteads shall be liable to assessments for local 
improvements the same as other property ;*1 and in 
others, it has been held, in contradiction of the 
minority rule,?? that an assessment is a tax within 
the meaning of a constitutional provision creating 
an exemption in favor of homestead property but 
excepting ‘‘taxes’’? from the exemption.** And it 
has also been held that general legislation reliev- 
ing a debtor from liability against the claims of 
ereditors does not exempt homestead property un- 
less express terms are used to create the exemp- 
tion.** 

Property in excess of statutory limitation. Even 
in jurisdictions where homestead property is held 
exempt from liability to assessment for local im- 
provements,®® if the value of the homestead prop- 
erty is in excess of the limitation preseribed by law, 
the amount of the excess will be subject to a lien 
for local improvements ;** but there can be no sale 
of all the homestead property to pay a judgment 
foreclosing the len.** 

[§ 2914] (f) Railroad Property. As elsewhere 
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shown railroad property, as a general rule, is liable © 
to special assessment for local improvements unless 
exempted by statute or organic law,°* and in order 
to create the exemption the language used must be 
so explicit in its terms as to be free from substan- 
tial doubt.*® In accordance with general princi- 
ples elsewhere considered*® a general exemption of 
railroad property from taxation does not exempt 
it from Jiability for assessments for local improve- 
ments.41. Nor is such property so exempted by a 
special charter provision requiring it to pay an 
annual tax in lieu of other taxes,*? nor by a consti- 
tutional provision declaring railways, public high- 
ways, and railway corporations common carriers, 
although another constitutional provision exempts 
public highways from taxation, it not being a public 
highway within the meaning of that provision.** 
Where a municipal council is given a discretion in 
determining the question of assessing improvement 
costs against a city railroad company, its action 
in refusing to make such assessment is not an ex- 
emption from taxation nor a donation of publie 
funds to its benefit.*4 

Tax on gross earnings in lieu of all taxes and 
assessments. A statute providing for the payment 
by a railway company of a tax upon its gross 
earnings. ‘‘in lieu of all taxes and assessments, 
upon all property within this state, owned or oper- 


27. See supra § 2904. Atchison, 9 Kan. A. 251, 59 P 676;] R.. Co., 36 Conn. 255, 4 AmR 63; 
28. Ark.—Shibley v. Ft. Smith,| Reed v. Athens, 146 Tenn. 168, 240|Grand Rapids v. Grand Trunk R. 
etc., Dist., 96 Ark. 410, 132 SW 444;|SW 739. System, 214 Mich. 1, 182 NW 424. 
Ahern v. Texarkana Impr. Dist. No. 3, [a] Reasons for the runle—(1) “It|See New Jersey Midland R. Co. vy. 


69 Ark. 68, 61 SW 575. 
Cal.—Perine v. Forbush, 


is obvious that the framers of the 
Constitution used the word 


Jersey City, 42 N. J. L. 97 (where 
the charter of a railway corporation 
provided for the payment of a state 


‘tax’ in 


97 Cal. 
305, 32 P 226. 
Kan.—Todd v. Atchison, 9 Kan. A. 
251, 59 P 676. 
Ky.—Nevin v. Allen, 26 SW 180, 15 
KyL 836. 
Okl.—Patterson v. Wallace, 47 Okl. 
267, 271, 147 P 1034, LRA1915E 662 
: {cit Cyc]. 
Tenn.—Reed v. Athens, 146 Tenn. 
168, 240 SW 439. 
29. See cases infra this note, 
fa] In Texas (1) the organic law 
exempts homesteads from liability 
to assessments for local improve- 
ments. Dallas v. Atkins, 110 Tex. 
627, 223 SW 170 [aff (Civ. A.) 197 SW 
593]; Storrie v. Cortes, 90 Tex. 
283, 28 SW 154, 35 LRA 666; Hig- 
gins v. Bordages, 88 Tex. 458, 31 SW 
52, 803, 53 AmSR 770 [overr Lufkin 
v. Galveston, 58 Tex. 545]; Barnett 
v. Eureka Pav. Co., (Commn. A.) 234 
SW 1081; Huntsville v. Mayes, (Civ. 
A.) 271 SW 162;+ San Antonio vy. 
Spears, (Civ. A.) 206 SW 703; Dallas 
ve Atkins,’ (Cive A.) +197. SW —598); 
Eubank v. Fort Worth, (Civ. A.) 173 
SW 1003; Beaumont v. Russell, 51 
Tex. Civ. A. 351, 112 SW 950; Kettle 
v. Dallas, 35 Tex. Civ. A. 632, 80 SW 
874; Lovenberg v. Galveston, 17 Tex. 
Civ. A. 162, 42 SW 1024; Bordages v. 
Higgins, 1 Tex. Civ. A. 43, 19 SW 446, 
20 SW 184. (2) The rule is based 
on the theory that a special assess- 
ment is not a tax within the mean- 
ing of a constitutional provision ex- 
empting homesteads from sale for 
the payment of all debts except for 
purchase money taxes due thereon. 
or for work and material used in 
constructing improvements’ thereon. 
Higgins v. Bordages, 88 Tex, 458, 
31 SW _ 52, 803, 53 AmSR_ 770 
ery Lufkin vy. Galveston, 58 Tex. 
545]. 
30. See supra text and note 28. 
31. Patterson vy. Wallace, 47 Okl. 
267, 147 P 1034, LRA1915E 662. 
32. See supra text and note 29. 
Shibley: ‘vi Ft.’ .cSmith,* ete:, 
Dist., 96 Ark. 410, 132.SW 444; 
Ahern v. Texarkana Impr. Dist. No. 
3, 69 Ark. 68, 61 SW 575; Todd v. 


the homestead provision as meaning 
all assessments or impositions au- 
thorized under the taxing power.” 
Shibley v. Ft. Smith, etc., Dist., 96 
Ark, 410, 421, 132 SW 444. (2) 
“These assessments, though differ- 
ing in some respects from taxes for 
general purposes, are yet authorized 
under’ the taxing power. If so, so 
far as the mere exercise of power is 
concerned, the same rule applies as 
in cases of taxes.” Ahern v. Texar- 


kana Bd. of Impr. Dist. No. 3, 69 
Ark. 68, 75, 61 SW 575. 

34. Nevin v. Allen, 26 SW 180, 15 
KyL 836. 

35. See supra text and note 29. 

36. Barnett v. Eureka Pav. Co., 
(Tex, Commn. A.) 234 SW 1081. 

37. Barnett v. Eureka Pay. Co., 
supra. 

38. See supra § 2888. 

389. Durham v. Durham Public 
Serv. Co., 182 N. C. 3338, 109 SE 40; 


and cases infra this section. 

40. See supra § 2904. 

41. U. S.—TIllinois Cent. R. Co. v. 
Decatur, 147 U. S. 190, 13 SCt. 293, 37 
L. ed. 1382 faff 126 Ill. 92, 18 NE 315, 
1 LRA 613]. 

Til.—Illinois Cent. R. Co. v. Deca- 
tur, 154 Ill. 173, 88 NE 626; Illinois 
Cent, R. Co. v. Decatur, 126 Ill. 92, 
18 NE 315, 1 LRA 613 [aff 147 U.S. 
190,13 SCt, 293, .37 Led, 182]; Par- 
melee vy. Chicago, 60 Illi 267. 


Ky.—Ludlow v. Cincinnati South- 
ern iR, -Co., 78 Ky. 367. 
Mich.—Lake Shore, ete., R. Co. v. 


Grand Rapids, 102 Mich. 374, 60 NW 

767, 29 (LRA 195; 
N. J.—Morris, ete., R. Co. v.: Jersey 
City, 36 N. J. L. 56; New Jersey R., 
Co. wv. «Newark; -2% Nv J5. SL: 


Oh.—Northern Indiana R. Co, v. 
Connelly,.10 Oh. St. 159. 

S. D.—Winona, ete, R. Co. v. 
BES te a 1.S.. D.. 46, 44. NW 
1 

Wis.—Chicago, ete., R. Co. v. Mil- 
waukee, 89 Wis. 506, 62 NW 417, 28 
LRA 249. 

42. Bridgeport v. New York, etc., 


tax, and contained a proviso “that 
no other tax or impoSt should be 
levied or assessed upon said com- 
pany,” the word “assessed” merely 
described the act of levying the tax 
or impost, and the company was not 
exempt from assessments for local 
improvements). 

43. Gilsonite Constr. Co. v. St. 
Louis, etc., R. Co., 240 Mo. 650, 144 
SW 1086; Heman Constr. Co. v. Wa- 
bash R. Co., 206 Mo. 172, 104 SW 
67, 121 AmSR 649, 12 LRANS 112, 
12 AnnCas 630; Nevada v. Eddy, 128 
Mo. 546, 561, 27 SW 471. 

“Neither is the position of defend- 
ants true, that, because they are, by 
the constitution, ‘public highways,’ 
all of their property is exempt from 
special assessment, just as a public 
state or county road would be. The 
railroad of the company is not in 
this extreme sense the work of the- 
state. The roadbed and the depot 
grounds are not public property man- 
aged by the company as an agent of 
the state. On the contrary the com- 
pany is a private corporation; its 
stock is the private property of its 
stockholders, who, as such, own its 
property. Because its function is to 
serve the public as a public carrier 
the state has invested jt with the 
power of eminent domain and re- 
served to itself the power of visita- 
tion and regulation to protect the 
public so as to secure reasonable 
fares and tariffs and proper police 
regulation, but the stockholders, not 
the state, pay for its property and 


easements, and it becomes - their 
property. The state taxes all of its 
property for general governmental 
purposes, so that, while for many 


beneficial purposes it is a ‘highway,’ 
it is misleading to speak of it as a 
highway in the strict sense of ex- 
emption from taxation, because this 
power is reserved to the state and 
is constantly exercised over all of its 
property.” Nevada v. Eddy, supra. 

44. Frankfort v. Morris, 200 Ky. 
59, 252 SW 142. f 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ated for railway purposes’’ exempts railroad prop- 
erty from assessment for local improvements.*® 

Lands not used for railroad purposes. A statute 
giving a general exemption from assessment to lands 
used for “railway purposes creates no exemption in 
behalf of land which is not in direct and immedi- 
ate use for such purposes.*® So property owned 
by a railroad company, but leased for a lumber and 
coal yard is not ‘‘owned or operated for railroad 
purposes’’ within a statute exempting this class of 
property from assessment for local improvements 
where the railroad company owning it had paid a 
gross earnings tax.*? 

Repeal of exemption. Where in aanbedaues with 
statutory authority railroad property has been ex- 
empted by a by-law, the exemption may be with- 
drawn by subsequent act of the legislature.*® 

[§ 2915] (g) Dedication of Part of Tract as Ex- 
empting Balance. The fact that a landowner dedi- 
eates a part of his land to be used as a street and 
that the city accepts it for such purpose does not, 
in the absence of an agreement to that effect,*® 
exempt the balance of his land from liability to 
assessment for the cost of making the improve- 
ment.°° 

[§ 2916] d. Location—(1) In General. As else- 
_ where shown so-called assessment or taxing districts 
to pay all or a part of the cost of a local improve- 
ment are frequently created either directly by acts 


45. Chicago, ete., R. Co. v. Mar- 
shall, 151 Minn. 96, 186 NW 137. See 
In re Real Est. Taxes Against Cer- 
tain Lands, ete., 140 Minn. 440, 168 
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D. C.—Johnson v. District of Co- 
iimbiada: DD. C21; 

Ga.—Wing v. Macon, 142 Ga. 382, 
82 SE 1062 (recognizing rule). 
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of congress or state legislatures, or by municipali- 
ties or other bodies or commissions acting under 
delegated authority, and all property within the 
territorial boundaries and limits so fixed may be 
assessed for the cost of the improvement.®! Other 
statutes and charters, unlike those just mentioned, 
fix the location of the property to be ,assessed 
in relation to the improvement to be paid for with- 
out prescribing definite boundaries for the inclusion 
of the property to be assessed, the most usual pro- 
visions being those which make property liable to 
assessment where it ‘‘abuts on,’’ or is ‘‘contigu- 
ous,’’ or ‘‘adjacent to,’’ or ‘‘adjoins,’’ ‘‘fronts,’’ 
‘‘borders,’’ or ‘‘touches’’ on the improvement and 
the like, or which in general terms authorizes an 
assessment on property benefited by the improve- 
ment.>? Where a statute or charter expressly desig- 
nates with regard to location what property may 
be assessed for a local improvement, assessments 
cannot be levied upon property not so located,>* 
even though the property may have been benefited 
by the improvement ;°* and an ordinance on the sub- 
ject contrary thereto is void.5> On the other hand, 
if the statute or charter merely provides in general 
terms for the assessment of property benefited, the 
municipal authorities are vested with a large dis- 
cretion as to what property may be assessed,°*® and 
they may assess property actually benefited by the 
improvement wherever it may be situated,?’ pro- 


Neill, (Civ. A.) 266 SW 593. 
Wash.—Sivyer, etc., Co. v. Spokane, 

77 Wash, 282, 137 P 808; Pratt v. 

Spokane, 69 Wash. 701, 125 P TTT; 


NW 180 (recognizing rule). 

46. Peo. v. Buffalo, 195 App. Div. 
389, 186 NYS 590. 

[a] Thus a strip of land, owned 
by a railway company and lying be- 
tween its right of way and a newly 
extended street, which strip was 
originally acquired to obtain earth 
for the railway fill, but had since 
been refilled by the dumping of 
refuse and was not being used for 
the railroad, and which might in the 
future be used to support additional 
tracks or for switching purposes, or 
might be sold by the railroad com- 
pany, is not in such direct and im- 
mediate use for railway purposes as 
to be exempt from an assessment for 
the cost of the street extension. Peo. 
v. Buffalo, 195 App. Div. 389, 186 
NYS 590. 

47. In re Real Estate Taxes 
Against Certain Lands, etc., 140 
Minn. 440, 168 NW 180. 

48. Windsor Water Comrs, v. Can- 
ada Southern R. Co., 20 Ont. A. 388. 

49. Validity of such agreement 
see infra § 2997 et seq. 

50. Terrell v. Hart, 90 SW 953, 28 
KyL 901; Moran vy. Hudson, 34 N. J. 
he 25 ebatioes4 ON. JH G5 S1) 3 Inere 
Fifty-fifth St, 9 Pa. Dist. 453, 24 
Pa. Co. 261 [aff 16 Pa. Super. 433]. 
See Glencoe v. Stone, 296 Ill. 177, 129 
NE 700 (owner of land against whom 
village filed petition to ascertain 
compensation to be paid for property 
to be taken or damaged by widening 
and altering of a street, and to levy 
a special assessment on property 
benefited, held not entitled in jus- 
tice or equity to any allowance as 
against special benefit, under Local 
Improvement Act § 17, on the score 
of having previously donated land 
for the road, which was laid out 
through his own tract solely to en- 
hance its value, which it greatly did). 

51. See infra §§ 2933-2976. 

52. See infra §§ 2917-2937. 

53. Ark.—Matthews v. Kimball, 
70 Ark. 451, 66 SW 651, 69 SW 547. 

Cal. —Perine Vv. Eze aT 102 Cal. 
234, 36 P 585. 
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Ill.—Langlois v. Cameron, 201 Ill. 
301, 66 NE 322. 

Ind.— Spaulding v. Mott, 167 Ind. 
58, 76 NE 620; Frankfort v. State, 


128 Ind. 438, 27 NE 1115; Salem v. 
peo onsons 13 Ind. A. 563, 41 NE 
0 

Iowa.—Gray v. Des Moines, 150 
Iowa 299, 130 NW 582. 

Kan. —MceGrew v. Kansas City, 64 


Kan. 61, 67 P 438. 

Ky —Davis v. McDonald, 200 Ky. 
828, 565 SW 833. 

La.—In re Municipality No. 2, 7 
La. Ann. 76. 


Mass.—Holt vy. Somerville, 127 
Mass, 408. 
Minn.—Scott County v. Hinds, 50 


Minn. 204, 52 NW 523 (recognizing 


rule). 
Mo.—Dickey v. Seested, 283 Mo. 
167, 228 SW 57; St. Louis’ vy. 'Bell 


Place Realty Co., 259 Mo. 126, 168 
SW 721; State v, Chillicothe, 237 Mo. 
486, 495, 141 SW 602, 604 [quot Cyc]; 
State v. St. Louis, 234 Mo. 110, 135 
SW 928; Boonville Mercantile Co. v. 
Hogan, 205 Mo. A. 594, 266 SW 620; 
Crane v. French, 50 Mo. A. 367: 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438. 

N. Y.—In re Ward, 52 N. Y. 395; 
Peo. v. Kingston, 114 App. Div. 326, 
99 NYS 657; Peo. v. Buffalo, 39 App. 
Div. 651, 57 NYS 263. 

N. C.—Anderson v. Albemarle, 182 
N. C. 434, 109 SE 262. 

Oh.—Cincinnati v. Anderson, 52 Oh. 
St. 600, 48 NE 1040; Stranahan vy. 


Magigan, 18 Oh, Cir. Ct.-N. S. 513; 
Wheeler v. Muskigum County, 3 Oh. 
Cir: Ct. 596,.2° Oh. Cir, Dec. 345: 
Okl.—Wilburton v. McConnell, 119 
Okl, 242, 249 P 708. 
Or.—Birnie v. LaGrande, 78 Or. 
531, 158 P 415. 
Pa.—Philadelphia v. Conway, 257 
Pa, 172, 101 A 472; In re Pittsburg’s 
App., 165 ‘Pa, 8, 30 A 503; In re 
Walnut St., 10 Pa. Co. 173. 
Tenn.—Memphis v. Hill, 141 Tenn. 
250, 208 SW 6138, 616 [quot Cyc]. 
Tex.—El Paso Bitulithic Co. v. 


en v. Sumner, 17 Wash. 228, 49 P 
87 


Wis.—Northern Pac. Co. v. Doug- 
oie County, 145 Wis, 288, 130 NW 

Alta.—Brotherton v. Medicine Hat, 
1 Alta, L. 119. 

54. Gray v. Des Moines, 150 Iowa 
299, 130 NW 582; Philadelphia v. 
Conway, 257 Pa, 172, 101 A 472; In re 
Morewood Ave., 159 Pa, 20, 28 A 123, 


132. 
55. State v. Chillicothe, 237 Mo. 
169 


486, 141 SW 602. 
56. Ill—Holdom vy. Chicago, 

Tll. 109, 48 NE 164; Lake v. Decatur, 

91.701, 596. 

45 Kan, 


Kan.—Atchison vy. Price, 
296, 25 P 605 (recognizing rule). 


Mass.—Fairbanks v. Fitchburg, 
182 Mass. 42. 
Mich.—Goodrich y. Detroit, 123 


Mich. 559, 82 NW 255 [aff 184 U. S. 
432, 22 SCt 397, 46 L, ed. 627]. 

N. J.—Hand v. Elizabeth, 31 N. J. 
Eich 47. 

N. Y.—In re Amsterdam, 126 N. Y. 
158, 27 NE 272. 

N. D.—Robertson Lumber Co. v. 
Grand Forks, 27 N. D. 556, 559, 147 
NW 249 [cit Cyc]. 

Oh.—Meissner y. Toledo, 31 Oh, St. 
387. 

Wis.—Gilman  v. 55 
Wis. 328, 13 NW. 266. 

And see cases infra this section. 

[a] Thus the fact that a board 
of street commissioners omitted to 
include property benefited by a street 
improvement because of the adoption 
of a mistaken principle in determin- 
ing the question of benefit will not 
invalidate the assessment on prop- 
erty benefited and assessed. Lincoln 
v. Boston, 176 Mass. 210, 57 NE 
356. 

57. Allison Land Co. v. Tenafly, 68 
N. J. L. 205, 52 A 231; State v. Jersey 
City, 41 N. J. L. 489; In re Amster- 
dam)! (126 -N.. oY) 158) 220 SNE e272 
Meissner y. Toledo, 31 Oh. St. 387; 
Gilman v. Milwaukee, 55 Wis. 328, 
iB NW 266. And see infra §§ 2917, 
927, 


Milwaukee, 
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vided it is within the limits of the municipality,°® 


and of the assessment district.°? 


Property on street other than one improved. 
There is no principle of law or equity which jus- 
tifies assessment of property abutting on one street 
to pay for local improvements on some other street.®° 

[§ 2917] (2) Property Abutting, Contiguous, Ad- 
jacent, Adjoining, or Fronting, HEtc., on Improve- 
In accordance with a well 
settled principle heretofore stated,®! if the property 


ment—(a) In General. 
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[§§ 2916-2917 


by general statute or charter to that which is abut-_ 


ting,®? adjacent,®? adjoining,®* bordering on,° ts 


is benefited by 


which may be subjected to an assessment is limited 


58. And see infra § 2978. 
59. Duane v. Chicago, 198 Ill. 471, 
64° NE 10338; Atchison v. Price, 45 


Kan, 296, 25 P 605. And see infra 
§. 2977. 
60. Fidelity Nat. Bank, etc., Co. 


v. Swope, 2 F. (2d) 676 [aff 274 Fed. 
801, and rev on other grounds 274 
U. 8.128, 47'SCt bil, 71, ed, 559]; 
In re Morewood Ave., 169 Pa,’ 20; 28 
A, 123, 132: 

61. See supra § 2016. 

»62. Cal.—Perine v. Erzgraber, 102 
Cal. 234, 36 P 585. 

D. C.—Allman v. District of Co- 
lumbia, 3 App. 8 (recognizing thea! 

Ga.—Wing v. Macon, 142 Ga. 382 
82 SE .1062 (recognizing. rule). 

Ill.—South Park Comrs. v, Chicago, 
ete, R» Co., 107 Tl. 105. 

Ind.—Frankfort v. State, 128 Ind. 
438, 27 NE 1115. 

Iowa.—Northern Light Lodge No. 
156 I. O. O. F. v. Monona, 180 Iowa 
62, 161 NW 78, LRA1918A 150; Gray 
v. Des Moines, 150 Iowa 299, 130 NW 
582. 

Kan,.—Atchison, etc., R. Co, v. El- 
linwood, 119 Kan, 218, 238 P 341. 

Ky.—Davis v. McDonald, 200 Ky. 
828, “355 SW 833; Maysville v. Mays- 
ville Sit. Bas ete., Co., 128 Key. 673, 
108 SW 960, 32 KyL 1366. 

La.—Rosetta Gravel, ete., Co. v. 
Bisso, 1 La. A. (Orleans) 91 (recog- 
nizing rule). 538 


Mass.—Holt v. 
Mass. 408. 

Mo.—St. Louis v. Bell Place Realty 
Co., 259 Mo. 126, 168 SW 721; State 
yv. Chillicothe, 237 Mo. 486, 141 SW 
602, 604 [quot Cyc]; St. Louis v. 
Juppier, 3 SW 401; Boonville Mer- 
cantile Co. v. Hogan, 205 Mo, A, 594, 
226 SW 620. 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438. 

N. Y.—Harriman v. Yonkers, 181 
N. Y. 24, 73 NE 493. 

N. C.—- Anderson v. Albemarle, 182 
N. C. 434, 109 SE 262. 

Oh.—Cincinnati v. Anderson, 52 
Oh. St. 600, 483 NE 1040; Cincinnati 
v. Batsche, 52 Oh, St. 324, 40 NE 
21, 27 LRA 5386; Stranahan v. Magi- 
gen, 18 Oh. Cir. Ct. N. S. 513; Wheeler 
v. Muskingum County, 3 Oh, Cir, Ct. 
596, 2 Oh. Cir. Dec, 345. 

Okl.—Wilburton v. McConnell, 119 
Okl. 242, 249 P 708. 

Or.—Birnie vy. LaGrande, 78 Or. 

Conway, 257 


53h, 153P 415. 

Pa.—Philadelphia v. 
Pa, 172, 101 A 472; In. re Pittsburg’s 
App., 165 Pa. 8, 30 A 503; In re More- 
wood Ave., 159 Pa. 20, 28 A,123, 132; 
In re Grafius’ Run, 31 Pa. Super, 638 
[Laff 218 Pa. 632, 67 A 982]; In re 
Orkney St., 9 Pa. Super. 604 [aff 194 
Pa. 425, 45 A 314, 48 LRA 274]; 
* Philadelphia v. Meighan, 24 Pa, Dist. 
630; In re Walnut Ave. Impr., 19 Pa. 
Dist. 1060; In re Walnut St., 10 Pa. 
Co. 173; 

Tenn.—Memphis v. Hill, 141 Tenn. 
250, 208 SW 613, 616 [quot Cyc], 
. Tex.—El Paso Bitulithic Co, -v. 
Neill, (Civ. A.) -266 SW. 593. 
. Wash.—Johnson v. Tacoma, 41 


Somerville, 


Wash, 51, 82 P 1092 (recognizing 
rule). 

Wis.—Northern Pac. R, Co... v. 
Douglas County, 145 Wis. 288, 130 


WW 246; Damkéehler vy, Milwaukee, 


124 Wis. 144, 101 NW 706. 

[a] Rule applied.—Under a stat- 
ute providing that the benefits aris- 
ing from the opening of alleyways in 
cities shall be assessed to the owners 
of property in the block where the 
alley is situated abutting on the pro- 
posed alley, “a lot abutting upon an 
alley to be intersected by the new al- 
ley” is not assessable. St. Louis v. 
Juppier, (Mo.) 3 SW 401. 

[b] Statutes limiting assessment 
to abutting property.—(1) In Penn- 
Sylvania it has been held that under 
the act of. May 16, 1891 providing 
for the assessment of benefits on 
“properties peculiarly benefited by 
the improvement’ only property 
which abuts directly upon the line 
of the improvement is liable to the 
assessment. In re Harriott Ave., 24 
Pa, Super. 597. (2) And that under 
the act of April 1, 1864, providing 
that when a street is opened the jury 
shall make inquiry as to the ad- 
vantages resulting to property ‘in 
the immediate vicinity of the same,” 
there ran be no assessment of non- 
abutting property. In re Orkney St., 
9 Pa. Super. 604 [aff. 194 Pa, 425, 
45 A 314,48 LRA 274]. 

What is abutting property see in- 
fra § 2918. 

63. Ind.—Woodruff Place y. Ras- 
chig, 147 Ind. 517, 46 NE 990. 

Iowa,—Hauge v. Des Moines, 197 
Iowa 907, 196 NW 68. 

La.—In re Municipality No. 2, 7 
La Ann. 76, 

Oh.—Cincinnati v. Pittsburg, etce., 
R. Co., 11 Oh. Dec. (Reprint) 887, 
30 CinecLBul 137. 

Or. ee Oe v.. Marshfield, 72 Or. 573 
144 P 83. 


Wis.—Superior v, Lake Superior 
Terminal, etc., R. Co., 152 Wis. 389, 
140 NW 26. 


What is caine property gener- 
ally see infra § 2920. 

64. Ark. ae itn cets v. Kimball, 
70 Ark, 451, 66 SW 651, 69 SW 547. 

D. G—Johnson v. District of Co- 
lumbia, 17 D. C. 21. 

Mo.—State: v. Chillicothe, 287 Mo. 
486, 141 SW 602. 

N. Y.—In re Ward, 52 N. Y. 895. 

Oh.—Wheeler v. Muskingum Coun- 
ay 3 Oh, Cir, Ct. 596, 2 Oh. Cir, Dec. 

45. 

Pa.—In re Morewood Ave., 159 Pa. 
20, 28 A 123; In re Harriott Ave, 24 
Pa. Super. 597. 

Wis.—Jenkins vy. Rock County, 15 
Wis; 1k. 

What is adjoining property see in- 


fra § 2921. 

65. Indianapolis, ete, R. Co 
Capitol Pav., ete., Co., 24 Ind. A. at 
54 NE 1076. 

66. O’Reilley v. Kingston, 114 N. 


Y. 4389, 21 NE 1004. 

What is property bordering or 
touching on see infra § 2923. 

67. Langlois v. Cameron, 201 Ill. 
301, 66 NE 382; Albers v. St. Louis, 
268 Mo. 349, 188 SW 83; State v. 
Chillicothe, 237 Mo. 486, 141 SW 602; 
Crane v. French, 50 Mo. A. 86%; Cin- 
cinnati v. Anderson, 52 Oh. St. 600, 
43 NE 1040; Brotherton y. Medicine 
Eat eh Alita. Ta;. 419, 

What is contiguous property see 
infra § 2919, 

68. Cal.—McDonald y. Conniff, 99 
Cal. 386, 34 P 71. 


dering on or touching on,®* contiguous, fronting,** 

or in the neighborhood of’? the improvement, only 
property so situated with reference to the improve- 
ment may be assessed, even though such property 


the improvement.”° Nevertheless, 


it is clearly competent for the legislature to au- 
thorize the levy of an assessment on property bene- 
fited by an improvement, although it does not abut™ 


Iowa.—Koons y. Lucas, 52 Iowa 


177, 3 NW 84. 


La.—In re Municipality No. 2, 7 
La, Ann. 76. 
Minn.—Scott County y. Hinds, 50 


Minn, 204, 52 NW 523. 

Mo.—State v. Chillicothe, 237 Mo. 
486, 141 SW 602; Chillicothe v. 
Henry, 136 Mo. A. 468, 118 SW 486. 

N. Y.—O’Leary v. Glens Falls, 128 
App. Div. 683, 112 NYS 932 [aft 200 
Wis. Y.. 2285) 93. NE) O13, 22 Annas 
633]; Peo. v. Kingston, 414 App. Div. 
326, 99 NYS 657. 

Oh.—Matthews v. Cincinnati, 9 
Oh. Dec. (Reprint) 673, 16 CincLBul 
249 (recognizing rule). 


Okl.—Wilburton v. McConnell, 119 
Okl. 242, 249 P 708. 

Pa.—Wiler v. Griffith, 6 Pa. Co. 
204, 

Wis.—Northern Pac. R. Co. v. 
Douglas County, 145 Wis. 288, 130 


NW 246. 

What is fronting property see in- 
infra § 2922. 

69. Mock v. Muncie, (Ind.) 32 NE 
718; Moran y. Lindell, 52 Mo. 229; 
In re Walnut St., 10 Pa. Co. 173. 

What is neighborhood property see 
infra § 2924, 

70. Gray .v. Des Moines, 150 
Iowa 299, 130 NW 582; Philadelphia 
v. Conway, 257 Pa. 172, 101 A 472; 
Eb lladelyiis v. Meighan, 24 Pa. Dist. 


[a] Thus property which does not 
abut upon the line of a public im- 
provement is not subject to an as- 
sessment for benefits, even where 
there is no possible approach to or 
exit from such property except by 
the use of the said improvement. In 
re Fifty-Fourth St., 165 Pa. 8, 30 A 


503 [foll In re Morewood Ave., 159 
Pa. 20, 28 A 128, 132]. ; 
71. Ga—Faver v. Washington, 


159 Ga. 568, 126 SE 464; Kaplan v. 
Macon, 144 Ga. 97, 86 SE 219. 
Ill—Johnston City v. Chicago, 
ete,, R. Co,, 289 Ill. 407, 124 NE 568; 
Roberts v. Evanston, 218 Ill. 296, 75 
NE 928; Kelly v. Chicago, 148 Ill. 90, 
35 NE 752: Louisville, ete., R. Co. v. 
ee: St. Louis, 134 Tl. 656, 25 NE 
Ind.—Terre Haute v. Mack; 139 
Ind. 99, 38 NE 468: Frankfort v. 
State,, 128 Ind. 438, 27 NE 1115. 


Kan.—Olsson v. Topeka, 42 Kan, 
709, 21, P 219; ‘ 

Mass.—Lincoln Vv. Boston St. 
Comrs., 176 Mass. 210, 57 NE 356; 


Collins v. Holyoke, 146 Mass. 298, 15 
NE 908. 

Mich.—Graham v. Grand Rapids, 
179 Mich. 378, 146 NW 248, AnnCas 
1915D 380. 

Nebr.—McCormick vy. 
Nebr. 829, 56 NW 626; Lamaster v. 
Lincoln, 49 NW _ 655; Lansing v. 
Lincoln, 32 Nebr. 457, 49 NW 650. 

N. J.—Allison Land Co. v. Tenafly, 
68 N.i J. 14205, 52 A231, 

N. Y.—In re Amsterdam, 126 N. Y. 
158, 27 NE 272, 

Oh.—Meissner v. Toledo, 31 Oh. St. 


Omaha, 


387, 
Or.—Rogers v. Salem, 61 Or. 321, 
122 P 308. 


[a] Charter or statute imposing 
liability —(1) Under a charter or 
statute providing that improvements 
shall be made at the expense of own- 
‘ers of adjacent property, property is 


Sa tt ee ee ee 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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: 


or front on the improvement,’? or abuts thereon 
only in part;"? and if the city is authorized to assess 
the property benefited by an improvement, it may 


extend an assessment to property 


or confine it to contiguous property.” 
eharter provision that the cost of street improve- 
ments shall be paid ‘‘by owners of property,’’ no 
particular property being specified, an assessment 


upon abutting lots only cannot be 


[§ 2918] (b) Abutting Property.’ 
‘‘abutting property’’ is very generally held to mean 
property between which and the improvement for 
which the assessment is made there is no interven- 
ing land;‘® and hence, if a portion of a lot is 
separated from a street by another portion of the 
same lot owned by another person, it is not sub- 
ject to assessment as abutting property,’® although 


liable to be subjected to assessment 
for improvement of a _ street, al- 
though it does not abut thereon, if it 
is adjacent. Clark v. Salem, 61 Or. 
116, 121 PRP 416, AnnCasi914B 205. 
(2) Where a statute authorizes an 
assessment “upon the lots and lands 
benefited thereby, including lots and 
lands that are contiguous and adja- 
cent, aS well as those that abut” lots 
and lands near to, although not abut- 
ting upon or touching the improve- 
ment, may be assessed. Meissner v. 
Toledo, 31 Oh. St. 387. 

[b] Nonabutting cross streets.— 
The legislature may authorize an as- 
sessment on property owners for the 
cost of a street improvement which 
included the paving of cross streets 
not abutting on the property as- 
sessed. Faver v. Washington, 159 
Ga. 568, 126 SE 464; Kaplan v. Ma- 
con, 144 Ga. 97, 86 SE 219. 

72, Bixler v. Hagan, 42 Mo. 367; 
Rogers v. Salem, 61 Or. 321, 122 P 
308. 

73. Philadelphia v. 257 
Pa, 172, 101. A 472, 


Conway, 


[a] Thus, where property lies at 
corner of ‘unopened intersecting 
streets, benefits may be separately 


assessed for the opening of the 
street upon which but a small part of 
the property abuts if the entire prop- 
erty is benefited by improvement. 
Philadelphia v. Conway, 257 Pa, 172, 
101 A 472. 

74, Ill.—East St. Louis v. Vogel, 
276 Ill. 490, 114 NE 941; Chicago v. 


Farwell, 284 Ill. 491, 120 NE 520; 
Shurtleff v. Chicago, 190 Ill. 478, 60 
NE 870. 


Mich.—Goodrich v. Detroit, 123 
Mich. 559, 82 NW 255. 
N, J.—Allison Land Co. v. Tenafly, 
68 No J.) i. 205, 62 A231, 
Y.—In re Amsterdam, 126 N. Y. 


N. 
158, 27 NE 272. 


Oh,—Kelly v. Cleveland, 34 Oh. St. 
468; Meissner v. Toledo, 31 Oh. St. 
387. 

75. German Sav., etc., Soc. v. Ra- 


mish, 138 Cal. 120, 69 P 89, 70 P 1067; 
Hennessy v. Douglas County, 99 Wis. 
129, 74 NW 983. 

[a] In Tilinois it is held that 
special assessments as well as special 
taxes may be levied upon the con- 
tiguous property only, and need not 
be levied upon all the property 
which is benefited. West Chicago 
Park Comrs. v. Farber, 171 Ill. 146, 
49 NE 427; Farr v. West Chicago 


Park Comrs., 167 Ill. 355, 46 NE 
893. 
76. El Paso v. Mundy, 85 Tex. 316, 


320, 20 SW 140 (‘‘The charter could 
have provided for payment to_ be 
made by abutting owners, according 
to frontage or value, and in propor- 
tion to the cost of the entire improve- 
ment, or of each block, or in other 
specified modes, having due regard 
to benefits received and equality; but 
it not having done so directly nor 
indirectly, the courts can not supply 
the omission’’). 
77. Cross references: 
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not contiguous,’4 


But under a | assessment.®4 


upheld.’¢ 
The term 


Abutting defined see 1 C. J. p 376. 
Abutting thereon or adjacent thereto 
see infra § 2920. 


Rie aere or abutting see infra 
922. 
78. Iowa.—wNorthern Light Lodge 


No. 156 I. O. O. F. v.. Monona, 180 
lowa 62, 161 NW 78, LRAI918A 150; 
Kneebs v. Sioux City, 156 Iowa 607, 
137 NW 944; Millan v. Chariton, 145 
Iowa 648, 124 NW 766; Smith v. Des 
Moines, 106 Iowa 590, 76 NW 836. 

Mass.—Holt v. Somerville, 127 
Mass. 408. ° 

N. C.—Anderson v. Albemarle, 182 
N. C. 434, 109 SE 262. 

Oh.—Buse y. Cincinnati, 11 Oh. 
Dec. (Reprint) 613, 28 CincLBul 111. 

Okl.—Wilburton v. McConnell, 119 
Okl. 242, 249 P 708; Oklahoma R, Co. 
v. Severns Pav. Co., 67 Okl. 206, 170 
P 216, 10 ALR 157. 

Pa.—Pittsburgh’s Pet., 82 Pa. Su- 
per. 8. 

Wis.—Damkoehler_ v. 
124 Wis. 144, 101 NW 706. 

[a] As otherwise expressed a 
tract of land, large or small, abuts 
upon a street only where such prop- 
erty and streets have a boundary in 
common. ... When the word is used 
with respect to street improvements, 
it does not necessarily mean that the 
property must actually be in contact 
with the work or structure by which 
the street is improved, but it does 
mean that the street improved and 
the property to be charged with the 
cost of the improvement shall touch 
or meet upon a common line.” 
Northern Light Lodge No. 156 I. O. 
O. F. v. Monona, 180 Iowa 62, 75, 161 
NW 78, LRAI918A 150. 

[b] “Abut?? means to “border on.” 
Meryl Realty Co. v. Granite Bitu- 
minous Pav. Co., 284 Mo. 329, 223 
Sw 904. 

[c] “Abutting’”’ 
Meryl Realty Co. 


Milwaukee, 


“ 


means adjoining. 
v. Granite Bitu- 


minous Pav. Co., 284 Mo, 329, 2238 
SW 904. 
[d] Conveyance not passing title. 


—A pretended conveyance of a strip 
of land abutting on a street for the 
purpose of avoiding assessment for a 
street improvement, which is in fact 
a mere artifice and which does not 
pass title, does not exempt property 
adjoining the strip from assessment. 
Ransom v. Burlington, 111 Iowa 177, 
82 NW 427; Eagle Mfg. Co. v. Daven- 
port, 101 lowa 4938, 70 NW 707, 38 
LRA 480. 

79. Kneebs v. Sioux City, 156 Iowa 
607,187 NW 944; Eagle Mfg. Co. v. 
Davenport, 101 Iowa 493, 70 NW 707, 
38 LRA 480; Damkoehler v. Milwau- 
kee, 124 Wis. 144, 101 NW 706. ~ 

80. Damkoehler v. Milwaukee, su- 


hai. 
f 81. Wilburton v. McConnell, 119 
Okl, 242; 249 P 708. See Atchison, 
etc., R. Co. v. Ellinwood, 119 Kan. 
218, 238 P 341 (as sustaining this 
view). 

82. Peo. v. Waldorf, 168 App. Div. 
473, 153 NYS 1072 [rev on other 
grounds 217 N. Y. 96, 111 NE 467, 112 
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the intervening strip is only a few feet wide;®? 
and so it has been held that, where platted property 
lies between the street proposed to be paved and 
unplatted property, the latter is not subject to 
On the other hand, in order that 
land may be said to abut upon a street it is not nec- 
essary that its entire boundary shall lie along or 
touch the street.®? 
abuts on a sidewalk which is built on the space re- 
served by the city for a sidewalk, although the entire 
space so reserved is not covered by it,®? that a lot 
abuts on a sidewalk in front of it, although it may 
be separated from the sidewalk by a public ‘‘park- 
ing’’ over which the house owner is entitled to an 
easement of access and which he may require to be 
left unobstructed,** and that a lot abuts on a street, 
although separated therefrom by a two-foot strip 


And it has been held that a lot 


NE 49]. 

83. Joplin v. Freeman, 125 Mo, A. 
717, 103 SW 130. ; 

{a]| Reason for rule.—While the 
word “abuts” literally means that 
the lines of the property owner’s lot 
and sidewalk should meet or come 
together if it is shown that a side- 
walk is constructed upon the space 
reserved for that purpose and the 
property owner’s lot abuts upon such 
Space, the law limiting the right to 
assess abutting property has been 
substantially complied © with,  al- 
though there was a space between 
the edge of the sidewalk and the lot 
line. Joplin v. Freeman, 125 Mo. A. 
717, 1083 SW 130. 

{[b] Analogous decisions as _ to 
what constitutes property: abutting 
on a Street where a part of it is' not 
paved see Rosetta Gravel, etc., Co. v: 
Bisso, 1 La. A. (Orleans) 91; An- 
derson v, Albemarle, 182.N. GC. 434; 
437, 109 SE 262 (to make a lot abut 
on a street that is improved it is not 
necessary that the paving should 
extend the entire width of the street, 
“If the plaintifi’s contention that the 
property sought to be assessed must 
‘abut’ upon the improvements by 
coming in actual contact with the 
improvement could be maintained, 
then the common practice. of paving 
the middle of a sidewalk, leaving a 
strip of unimproved sidewalk be- 
tween the. property line and the 
paved portion, and leaving another 
strip between the curb and the paved 
portion, must,be abandoned since the 
property which abuts the sidewalk 
could not be assessed because it does 
not abut the improved part of the 
sidewalk”); Richards y. Cincinnati, 
31 Oh. St. 506 (where a strip of Jand 
ninety-one feet in width was dedi- 
cated for a street, and the munici- 
pal authorities improved a_ street 
thereon of the width of ninety feet, 
leaving one foot on one side thereof 
unused, except in sloping the em- 
bankments and excavations, the own- 
ers of property abutting on such 
foot of land are liable to be assessed 
as owners of property abutting on 
the improvement). 

84. Allman, v. District of Colum- 
bia, 3 App. (D. C.) 8, 17 (“It can no 
more be said to prevent the lot from 
abutting [in the sense of the stat- 
ute] on the sidewalk, than can the 
sidewalk be said to prevent it from 
abutting on the street proper’). See 
Ottumwa Brick, etc., Co. v, Ainley, 
109 Iowa 386, 387, 80 NW 510 (where 
a city, in straightening a street, va- 
eated a strip of ground in front of 
the abutting lots on one side, and by 
ordinance donated the portion of such 
strip in front of each lot to the 
owner’ of such lot, to become a part 
thereof, and authorized the mayor 
to execute conveyances accordingly, 
the inclosure with a lot of the por- 
tion of such strip in front of it, and 
the maintenance of such inclosure 
for a number .of years, with .the 
knowledge of the owner, vested:;him 
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reserved for a fence to be held as the private prop- 
erty of the owner of the lot,®® these decisions pro- 
ceeding on the theory that in order to exempt the 
landowner from assessment as not being an abutter 
it must appear that the intervening land deprives 
him of full, free, and lawful access to the street 
or sidewalk improved**® and that direct access from 
the property to the street is the true test in deter- 
mining whether or not the property abuts on the 
street.87 It has also been held that, where lots are 
so situated as to leave an extranee from two streets, 
it cannot be said that they do not abut upon the 
street at the rear of the houses as constructed 
thereon, or are not benefited by the improvement of 
such street ;88 and also that an ordinance vacating a 
strip along the side of a street does not affect the 
rights of the city to assess adjacent property as 
constituting abutting property, where the strip has 
not been actually severed from the street and ap- 
propriated to other uses.*° 

Where only one of several lots owned by one 
person abuts on an improvement, it has been held 

that the assessment must be limited to the lot abut- 
ting on the improvement, although all the lots are 
used as one tract by the owner for a single pur- 
pose,®® but there is authority to the contrary.®* 

Where a strip of land on one side of a street is 
taken to widen a street, lots fronting on the oppo- 
site side of the street at the part widened abut 
on the improvement, although the street may inter- 
vene between the abutting lots and the strip of 
ground appropriated.” 

Corner lots®* are considered as abutting on both 
of the intersecting streets and not merely on the 
street along which the front of the lot as distin- 
guished from the side extends.** 

Property cornering on improvement. Property 
which begins on a street’ at a point where paving 
improvement ends, thus cornering on the improve- 
ment, is not liable to an assessment as abutting 
property.®*® 

Lots abutting on street with elevated part in 
center. Where municipal authorities cause a por- 
tion of a broad street to be elevated longitudinally 
along its center, about sixty feet in width, and, in 
pursuance of charter power, cause the elevated part 
to be paved, curbed, and laid with sidewalks, owners 
of land abutting on the original street are subject 


with the equitable title, so as to 
render the lot assessable as abutting 
property for street improvements, 
although no conveyance was executed 


515, 22 NE 602; 


field v. Green, 
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94. Green v. Springfield, 130 Tl. 
Wilbur y. Spring- 
field, 123 Ill. 395. 14 NE 871; Spring- 
120 Til. 
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to the provisions of the charter authorizing the city 
to make the stated improvements on the street and 
to assess a certain percentage of the cost thereof 
against the owners.°® 

Railroad tracks lying wholly within a street can- 
not be considered as abutting on the street.°7 

Right of way. The mere right of way of occu- 
paney of the street by a railroad company is not 
assessable as abutting property.°® 

Cross street. Where streets intersect and one is 
improved, the cross street is not considered as prop- 
erty abutting upon the former so as to impose on 
the municipality, as the abutting owner, the cost 
of improving the intersection.®® 

Privately owned land running to the middle of the 
street with a roadway on either side is abutting 
property within statutes relating to special assess- 
ments.+ 

Property within the municipal limits. The term 
‘‘abutting property’’ as used in statutes relating 
to special assessments means abutting property lying 
within the limits of the city where the improvement 
is constructed.” 

[§ 2919] (c) Contiguous Property.* Where a city 
provides for the improvement of streets and street 
intersections, land in the middle of a block is con- 
tiguous to the improvement and is properly assessed 
for its share of the cost of the whole improvement 
including intersections of streets.* 

Division of lots. Where lots as originally platted 
fronted north on the street to be improved, but 
were divided into north and south halves, the south 
halves sold and improved as lots fronting on another 
street are not contiguous to the street to be im- 
proved.® 

Improvement of street between sidewalks. Where 
a street is required to be improved between the side- 
walks on either side, land or lots extending up to 
the sidewalk will be subject to special taxation to 
defray the expenses of the improvement, as property 
contiguous to such street, the sidewalks for this 
purpose .being a part of the street, although not 
ordered to be improved.® 

Railroad right of way lying between two parallel 
streets which form the boundaries thereof is contigu- 
ous to both streets and its entire right of way may 
be assessed for improvements on one of the streets.? 

Abutting intersecting streets. An ordinance, pro- 


24 Ind. A. 114, 54 NE 1076; Maysville 
v. Maysville St. R., etc., Co., 128 Ky. 
673, 108 SW 960; Oshkosh City R. Co, 
vy. Winnebago County, 89 Wis. 435, 61 


269, 11 NE 


as provided by the ordinance). 

e5. Woodruff Place v. Raschig, 
147 Ind. 517, 46 NE 990. 

Richards v. Cincinnati, 31 Oh. 
6. 

87. Rosetta Gravel, etc., Co. v. 

Bisso, 1 La. A. (Orleans) 91. 

88. Johnson v. Tacoma, 41 Wash. 
51, 82 P 1092. 

89. Sutton v. Mentzer, 154 Iowa 
1, 134 NW 108 (notwithstanding the 
ordinance it is actually held by the 
city as a part of the street). 

90. Smith v. Des Moines, 106 Iowa 
590, 76 NW 836. 

91. Loewenbach v, Milwaukee, 139 
Wis. 49, 119 NW 888. See Chester v. 
Byre, 181 Pa. 642, 37 A 837 (appar- 
ently to the same effect). 

92. Cincinnati v. Batsche, 52 Oh. 
St. 324, “40 NH 21; 27 LRA 536% 
Huntington v. Cincinnati, 8 OhS&CP 
126, 2 OhNP 35. 

93. Corner lots: 

Generally see infra § 2925. 
As adjoining property see infra 


§ 2921 


261. 

[a] In other words, the word 
“abutting” as used in an improve- 
ment ordinance is intended to apply 
to lots whose sides as well as ends 
were bounded by the lines of the 
streets to be improved. Springfield 
v. Green, 120 Ill. 269, 11 NE 261. 

95. Boonville Mercantile Co. v. 
Hogan, 205 Mo. A. 594, 226 SW 620; 
Hensler v. Anacortes, 140 Wash. 184, 
248 P 406. Compare In re Pitts- 
burgh’s Pet., 82 Pa. Super. 8, 10 (the 
opening of a street which gives a 
property located at the end thereof 
access to a main thoroughfare and 
the general system of city streets is 
abutting property. “When a_prop- 
erty actually adjoins, is the boundary 
of a street, whether at the side or 
the end thereof, 
property’’). 

96. Wing -v. Macon, 142 Ga. 382, 
82 SE 1062. 

97. South Park Comrs. v. Chicago, 
etc., R. Co., 107 Ill. 105; Indianapolis, 
etc., R. Co. v. Capitol Pav.; etc.,- Co., 


it is an abutting 


wee ug if th Park 
. sou ark Comrs. vy. Chica 
etc., R. Co., 107 Ill. 105, 108. es 
ee is clear that nothing but some 
tangible object or thing can, with 
propriety, be said to abut on a street 
or avenue.” South Park Comrs, v. 
Chicago, ete., R. Co., supra, 

99. Holt v. East St. Louis, 150 1. 
530, 87 NE 927; Walters y. Lake, 129 
Ill. 23, 21 NE 556; Smith v. Buffalo 
159'N, “Y.-427, 54° ND 620 -Sieet aise 
Rae 28838. 

‘ hreveport v. Shreveport 
Co,, 134 La. 568, 64 § 414. ART hia 

xesser v. McLane, 156 K 
161 aS SP ee ane 

3. “Con ous” defined s 
one 110 ee 13 CG: 

4. ankakee v. Illinois © 

258 mh. 368, 101 NE 592. aye 

", anglois v. Cameron, 2 
301, 66 NB 332. ete 

6. icago, ete., R. Co: v, i 
136 Ill. 563, 27 NE'192, 29 Aen ae 

7. Kankakee v. Illinois Cent. R 
Co., 258 Ill. 368, 101 NE 592. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ae 

viding for taxation ‘‘upon the lots, blocks, tracts 
or parcels of land contiguous to the improvement,’’ 
does not include among the property to be taxed 
the streets which abut upon, or intersect, the avenue 
to be improved.® 

_ Cutting in two of an improvement district by an 
intersecting district for the paving of a single 
street does not necessarily separate the parts so 
widely that it ean be declared, as a matter of law, 
that the whole of the territory affected is not con- 
tiguous to the improvement within the meaning of 
the law. 

Annexed territory. Under a statute providing 
that if a majority in value of the owners of real 
property in any territory contiguous to an improve- 
ment district desire that such property shall be 
annexed to the district they may present a petition 
for annexation, the territory annexed must be con- 
sidered contiguous within the meaning of the stat- 
ute, even though a part of it lies within the original 
district.1° 

[§ 2920] (d) Adjacent Property. While the term 
‘“adjacent,’’ it has been said, is a relative and by 
no means a definite and absolute term, adjacent 
property is usually defined as being such property 
as does not actually touch the improvement, but lies 
near enough to the improvement to be benefited 
thereby.12 Land which is separated from an im- 
provement by intervening land may be adjacent.1® 
But if land is not near enough to the improvement 
to receive some special benefit from it, it cannot be 
considered adjacent to the improvement.+ 

Lands held not adjacent. A parcel of land can- 
not be said to be adjacent where not only a sepa- 
rate parcel of land but a public way intervenes 
between it and a public improvement;'® where it 


8. Cunningham v. Peoria, 157 Il. 
stances; yet, 
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must be determined by the circum- 
for all practical pur- 
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lies at a greater distance from the improvement 
than the front line of a city lot;1® or where it lies 
four miles from a street improvement and three 
miles from a portion of the street not to be im 
proved."? 

Abutting or adjacent. A law, authorizing im- 
provement of a street at the expense in whole or in 
part of parcels of land ‘‘abutting thereon or ad- 
jacent thereto,’’ includes only parcels fronting on 
that part of the street improved,!® or which ad- 
join such parcels and are adjacent to the street.® 

[§ 2921] (e) Adjoining Property.?° Considering 
the word ‘‘adjoining’’ as meaning ‘‘touching’’ or 
‘‘contiguous’’ as distinguished from lying near or 
adjacent,?4 some decisions hold that ‘‘adjoining,’’ 
when used in assessment statutes, requires that the 
property to be assessable shall be in immediate 
contact with the improvement so that no third body 
intervenes,?? and hence an assessment cannot be 
levied against property separated from the street 
improved by the land of others,?? or by a public 
square.24 On the other hand, it has been held that 
within a constitutional provision relating to special 
assessments property ‘‘adjoining the locality to be 
affected’’ is any property adjoining or near the 
improvement which is physically affected or the 
value of which is commercially affected directly 
by the improvement to a degree in excess of the 
effect upon the property in the municipality gen- 
erally ;?° and accordingly it was held that property 
may be assessed for a public park, although it does 
not actually touch the park grounds,”* or for a 
sewer, although three hundred feet distant from 
the sewer,’ and that property several blocks dis- 
tant from the nearest portion of a contemplated 
improvement may be assessed.?® 


closer relation than adjacent, which 
is not inconsistent with the idea of 


499, 41 NE 1014. 
9. State v. Trulock, 109 Ark. 556, 
160 SW 516. 


10. Miller v. Seymour, 156 Ark. 
273, 245 SW 811. 
[a] In other words, the same 


property may be affected by both 
improvements, and may, for that rea- 
son, be included in the annexed ter- 
ritory as well as in the original dis- 
trict. The overlapping of the an- 
nexed territory and the original dis- 
trict is not in contravention of the 
terms of the _ statute. Conceding 
that this is not within the dictionary 
meaning of the word “contiguous,” it 
is clearly within the meaning of the 
language of the statute when con- 
sidered as a whole. Miller v. Sey- 
mour, 156 Ark. 273, 245 SW 811. 

11. Hennessy v. Douglas County, 
99 Wis. 129, 74 NW 983. 

Adjacent defined see, 1 C. J. p 
1194. 

12. Ind.—Woodruff Place v. Ras- 
chig, 147 Ind. 517, 46 NE 990; Close 
We ee 47 Ind A. 290, 92 NE 


Iowa.—Hauge v. Des Moines, “197 
Iowa 907, 196 NW 68; Muscatine v. 
Chicago, ete., R. Co., 88 Iowa 291, 55 
NW 100. 

Oh.—Cincinnati vy. Pittsburgh, etc., 
R. Co., 11 Oh. Dec. (Reprint) 837, 30 
CinecLBul 137. 

Or.—Lapp v. Marshfield, 72 Or. 573, 
144 P 83; Clark v. Salem, 61 Or. 116, 
121 P 416, AnnCas1914B 205. 

Wis.—Superior v. Lake Superior 
Terminal, etc., R. Co., 152 Wis. 389, 
140 NW 26; Northern Pac. R. Co. v. 
Douglas County, 145 Wis. 288. 130 
NW 246: Hennessy v. Douglas Coun- 
ty, 99 Wis. 129, 74 NW 983. 

See also Page & Jones Tax. by 
Assessment § 622. 

“The meaning of .. . ‘adjacent’ 
can not be limited by any absolute or 
fixed measurement, but, in each case, 


poses they may be said to embrace 
lots and lands ‘near to’ the improve- 
ment; and all such, when specially 
benefited, are liable to be charged 
with the costs and expense.” Meiss- 
ner v. Toledo, 31 Oh. St. 387, 395. 

13. Woodruff Place v. Raschig, 
147 Ind. 517, 46 NE 990. 

14.- Hauge v. Des Moines, 197 
Iowa 907, 196 NW 68; Superior v. 
Lake Superior Terminal, ete,, R. Co., 
152 Wis. 389, 140 NW 26. 

15. Superior v. Lake Superior 
Terminal, ete., R. Co., supra. 

16. In re Municipality No. 2, 7 La. 
Ann, 76 (sixty-five feet, about the 
size of lots into which New Orleans 
was originally laid out). 


17. Hauge v. Des Moines, 197 
Iowa 907, 196 NW 68. 

18. Northern Pac. R. Co, v. Doug- 
las County, 145 Wis. 288, 130 NW 
246. 


Fronting lands generally see infra 
2922 


19. Northern Pac. R. Co, v. Doug- 
las County, 145 Wis. 288, 130 NW 
246 (in such a law, nothing appear- 
ing clearly to the contrary, “abut- 
ting’ and “adjacent’ are not used 
synonymously. The former contem- 
plates the street boundary toward 
the lot as identical with the bound- 
ary of the latter toward the former, 
while the idea of the latter is a par- 
cel near by the street but separated 
therefrom by an intervening abut- 
ting strip or parcel). 

Abutting lands generally see su- 
pra § 2918. 

Adjoining property generally see 
infra § 2921. 

20. “Adjoining” defined see 1 C. J. 

1198. 

a ty deer on or adjoining see infra 
922. 


In re Ward, 52 N. Y. 395. 


21. 
word adjoining implies a 


“The 


something intervening; while adjojin- 
ing necessarily implies contact.” 
Johnson y. District of Columbia, 17 
DiC 22d, 1on. 

22. Johnson vy. District of Colum- 
bia, supra; In re Ward, 52 N. Y. 395; 
Hennessy v. Douglas County, 99 Wis. 
129, 74 NW 983. 

23. In re Ward, 52 N. Y. 395. 

24, Johnson y. District of Colum- 
bia, T Di G21" 

25. Freeze v. Jonesboro  Impr. 
Dist. No. 16,.126 Ark. 172, 189 SW 
660; Texarkana Impr. Dist, No. 5 v. 
Offenhauser, 84 Ark. 257, 105 SW 265; 
Matthews v. Kimball, 70 Ark. 451, 66 
SW 651, 69 SW 547; Little Rock v. 
Katzenstein, 52 Ark. 107, 12 SW 
198, 

[a] Reason for rule.—The etymo- 
logical meaning of ‘adjoining’ is 
“touching or contiguous to;”’ and 
there does not seem to. be any other 
meaning to the word, when used in 
this sense. But what effect, in the 
practical affairs of life, the close re- 
lationship or connection of associate 
words or attendant circumstances 
may have upon its meaning, to give 
it a different shade of meaning, we 
cannot say. It is sufficient for us to 
say, however, that the lexicograph- 
ical meaning of the word “adjoining” 
is “close to,’ ‘near to,” “contiguous” 
(see Worcester’s Dictionary); that it 
is thus given the same meaning as 
“adjacent,’ which is more. elastic 
than ‘adjoining’? when used in its 
etymological sense. Matthews v. 
Kimball, 70 Ark. 451, 464, 66 SW 651, 
69 SW 547, 

26. Matthews v. Kimball, supra. 

27. Texarkana Impr. Dist. No. 5 v. 
Offenhauser, 84 Ark. 257, 105 SW 
265 


28. Freeze v. Jonesboro Impr. 
rte No, 16, 126 Ark, 172, 189 SW 
660. 
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Where only one of several lots owned by the 
same person adjoins an improvement, the adjoin- 
ing lot only is liable to assessment, where it does 
not appear that the whole tract was used as one 
lot in disregard of lot lines.2® On the other hand, 
if the whole tract is used as one lot it is subject 
to assessment.°° 

Corner lots?! are to be considered as adjoining 
both streets.*” 

[§ 2922] (f) Fronting Property.** The term 
‘‘fronting’’ as used in statutes relating to assess- 
ments for local improvements has been held to be 
synonymous with ‘‘abutting,’’84 ‘‘adjoining,’’®® 
**bordering on,’’®> or ‘‘touching,’’** and hence as 
referring to property between which and the im- 
provement for which the assessment is made there 
is no intervening land.** However, where the words 
“‘fronting,’’ ‘‘adjoining,’’ and ‘‘abutting’’ appear 
in the same statute, the context may indicate that 
they are intended to refer to distinct subjects or 
conditions.*® Property does not front on a street 
where it is separated therefrom by a strip of ground 
whether large*® or small,*+ as for instance a rail- 
road right of way.*? So where land merely corners 
on a street there can be no assessment for ‘‘front- 
age’’ on that street.** The intersection of streets is 
not ‘‘in front of a’’ corner lot thereon within a 
statute providing that in case of paving of a vil- 
lage street no landowner shall be liable for the 
expense of paving any portion of the street not 
in front of the land.*4 

Railroad right of way in a street does not ‘‘front’’ 
on the street.*® 

An improvement of the further side of the street 
has been held to be in front of property where the 
eity charter does not recognize any longitudinal line 
dividing the street and making the property on 
one side of the street bear the burden of paving 
up. to such line and the property on the other side 
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‘ 


bear a like burden upon its side.*® 

Use of several lots as one. When the owner of 
adjoining lots in a recorded subdivision has per- 
manently improved the land included in them so as 
to make lots fronting on a street on which only the 
side of one of the lots, according to the plat, abutted, 
the property is assessable as lots fronting on such 
street.47 ; 

Part of lot or tract fronting on improvement. 
Although only a part of a lot*® or of a tract of 
unplatted land? fronts on the street improved, the 
entire lot or tract is subject to an assessment, al- 
though it has been held that the estimated benefits 
must be confined to the portion fronting on the im- 
provement.°° 

Where parts of a single lot are owned by different 
persons, the rear part of the lot is not liable to an 
assessment for an improvement of the street on 
which the other part of the lot ‘‘fronts.’’>+ 

‘‘Pronting’’ and ‘‘abutting’’ in the term ‘‘front- 
ing or abutting’’ as used in a statute relating to 
street paving, have distinct and separate meanings, 
and together they indicate that the legislature in- 
tended to include all lands bordering on any part 
of the street to be improved;°? words ‘‘fronting’’ 
and ‘‘abutting’’ imply lands other than those lots 
which front on one side of a street.®* 

‘“‘Fronting upon or adjoining.’’ Where a charter 
provides that taxes for the improvement of streets 
shall be levied upon ‘‘ground fronting upon or ad- 
joining the improvement,’’ the words mean those 
streets on which a lot or parcel of ground may front, 
and side streets on which a lot or parcel of ground 
may adjoin.** 

“‘In front or along-side of.’’ Where a sidewalk 
is constructed in front and along the north side 
of certain parcels of land described as the north 
sixty feet of designated lots, the owner of the de- 
seribed north sixty feet of the lots is -the owner 


29. Barber Asphalt Pav. Co. Vv. 
Peck, 186 Mo. 506, 85 SW 387. 

30. Wolfort v. St, Louis, 115 Mo. 
139,.21 SW 912. 

[a] Thus, where taxes are levi- 
able on the ‘adjoining property,” 
“calculating a depth to such property 
of one hundred and fifty feet,” a 
tract of land bordering on the im- 
proved street and running back from 
it to a depth of sixty feet is subject 
to taxation when used as an entirety 
by the owner, although the tract is 
formed of two lots according to the 
plat of original survey. Wolfort v. 
St. Louis, 115 Mo. 189, 21 SW 912. 

31. Corner lots: 

Generally sée infra § 2925. 
As abutting property see supra § 2918, 
Meier y. St. Louis, 180 Mo, 391, 
79 SW 955; Moberly v. Hogan, 131 Mo, 
19, 32 SW 1014; Wolfort v. St. Louis, 
115 Mo, 139, 21 SW 912. 
33. “Fronting”’ defined see Front 


3. 

34. Chillicothe v. Henry, 136 Mo. 
A. 468, 118 SW 486 (where the statute 
contemplates that the property shall 
front on the street improved, a city 
paving a street together with the 
area at the place of intersection with 
another street cannot levy a special 
tax on property abutting on the lat- 
ter street, the word ‘“‘frontage’’ being 
but an expression of the front-foot 
rule, under which no property other 
than that abutting on the street im- 
proved can be assessed). 

Abutting property see supra § 2918. 

35. Scott County v. Hinds, 50 
Minn, 204, 52 NW 523. 

Adjoining property see supra § 2921. 

36. Damkoehler v. Milwaukee, 124 
Wis. 144, 101 NW 706. 

- Property bordering see infra § 2923. 


— 


BN A GriMth;:.¢) ‘Pay Cor 
Property touching see infra § 2923. 
38. Jacob v. New Iberia, 163 La. 

416, 112 S 380; Wilburton vy. McCon- 

nell, 119 Okl, 242, 249 P 708; Okla- 

homa R. Co. v. Severns Pav. Co., 67 

OKI, 206) 090, i216) 10 PALR: 267} 

Philadelphia v, Eastwick, 35 Pa. 75; 

Damkoehler v. Milwaukee, 124 Wis. 

144, 101 NW 706. 

39. Meier v. St. Louis, 180 Mo. 391, 


Wiler vy, 


79 SW 955; Collier v. Western Pav.,:| 


etc:, 'Co.,0180 “Mo,i5362,°79) SW’ 947. 
vig see infra text and notes 52, 53, 

40. Jacob v. New Iberia, 163 La. 
416, 112 S 30, 

[a] Thus, where a large triangu- 
lar plot of ground belonging to the 
city intervenes between the property 
sought to be assessed and the street 
which has the effect of depriving the 
greater portion of such property of 
a frontage on the street, thereby mak- 
ing ingress and egress more difficult, 
the property cannot be said to “front” 
on the street, 
163 La, 416, 112 S 30. 

41. Crane y. French, 50 Mo. A. 367; 
Damkoehler v. Milwaukee, 124 Wis. 
144, 101 NW 706. 

[a] Thus, it has been held that an 
unplatted piece of land cannot be as- 
sessed where it was separated from 
the street by a strip of land five feet 
in width. Crane v, French, 50 Mo, A. 
367. 

Analogous decisions 


see supra 


Martin v. Wagner, 120 Cal, 623, 
538 P 167. 
44. O’Leary v. Glens Falls, 200 N. 


Jacob v. New Iberia, 


X¥. 218, 93 NB ‘513, 21, AnnCasy6sa; 

45. Koons v. Lucas, 52 Iowa 177, 
3 NW 84; Oshkosh City R. Co. v. 
Winnebago County, 89 Wis, 435, 61 
NW 1107. 

46. Municipal Securities Corp. v. 
Metropolitan St. R., Co., 196 Mo. A. 
518, 196 SW 400, 

47. Matthews v. Cincinnati, 9 Oh. 
Dec. (Reprint) 6738, 16 CincLBul 249 


(where an owner of lots ignores the 


plat and improves the same without 
reference to it, he cannot invoke the 
plat as a protection against assess- 
ment). , 

48. Scott County v. Hinds, 50 
Minn, 204, 52 NW 528. 

“In determining, for the purposes 
of a special assessment, what prop- 
erty fronts upon a sidewalk, practical 
frontage is not the test; the officials 
must be guided by the plats and rec- 
ords.”’ Scott County v. Hinds, supra, 

49. Rackliffe-Gibson Constr. Co. y. 
Zeilda Forsee Inv. Co., 179 Mo. A. 229, 
166 SW 849 (each lot or parcel so 
abutting is treated as an assessable 
unit or entity, and no statutory pro- 
vision is made for the subdivision of 
such units to meet the exigencies of 
particular eases). ; 

50. Rackliffe-Gibson Constr, Co. v. 
Zeilda Forsee Inv. Co., 179 Mo. A. 229, 
166 SW 849. , 

51. Amery v. Keokuk, 72 Iowa 701, 
30 NW 780; Wiler v. Griffith, 6 Pa. 
Co. 204. j 
Meryl Realty Co. v. Granite 
Bituminous Pav. Co., 284 Mo. 329, 223 
SW 904. 

Abutting property see supra § 2918. 

53. Meryl Realty Co. v. Granite 
Bituminous Pav. Co., supra, 

54. Collier v. Western Pav., 


etc., 
Co., 180 Mo, 362,.79 SW 947, A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of ‘‘lots, pieces or parcels of land in front of, | must be interpreted according to its context®! and 


or along-side of which the improvements are to be 
made’’ within a statute making such owner liable 
to assessment for the improvement, and the cost 
of the improvement is chargeable against the north 
sixty feet of the lots to the exclusion of the south 
eighty feet thereof.®® 

Dedication of part of street. The fact that a 
property owner had dedicated one half the width 
of a street will not prevent his property from being 
regarded as fronting on the street when the residue 
is opened.°® 

[§ 2923] (g) Property Bordering, Touching on, 
or Along Improvement.*’. Tracks of a street railway 
company lying wholly within a street cannot be as- 
sessed as bordering on the street®® or as bordering 
on or touching the street.5® Where only one side 
of a street is improved, property on both sides 
should be assessed, under a statute providing for 
the assessment of owners of lots ‘‘bordering’’ on a 
street or alley or the part thereof to be improved.® 
The word ‘‘along’’ used in assessment statutes 


does not necessarily imply actual contact.®? 

f§ 2924] (h) Property in ‘‘Vicinity’’ or ‘‘Neigh- 
borhood.’’** Where statutes authorize the assess- 
ment of property in the vicinity of the improve- 
ment, it is not essential that the improvement shall 
immediately join or connect with the property.* 

‘“Within the neighborhood’’ of the improvement 
refers to properties along the line of the improve- 
ment and not to properties away from it and in 
consequence it is not competent to assess the cost 
of improving a street upon properties not situated 
thereon.®° 

[§ 2925] (i) Corner Lots.®°¢ Considered as abut- 
ting®? or adjoining®® property on both of the inter- 
secting streets as a general rule a corner lot may 
be assessed for improvements made on either street 
upon which it abuts or adjoins,°® provided, of 
course, no greater burden is imposed than the stat- 
ute permits."° This, it has been said, is not ob- 
jectionable as constituting double taxation,’! and 
statutes or ordinances providing for assessments of 


55. Duncan v. Reviere, 120 Okl. 
148,-250 P 924. * 

56. In re Thirteenth St. 16 Pa. 
Super. 127. 

57. “Along” defined see 2 C, J. 
p 1160. 

“Bordering” defined see 9 C. J. 
p 139 


58. Indianapolis, ete., R. Co.. Vv. 
rik Tb etc., Co., 24 Ind. A. 114, 
54 NE 1076. 

59. O’Reilley v. Kingston, 114 N. 
Y. 439, 21 NE 1004. 

60. Klein v. Nae ery Gravel Co., 
162 Ind. 509, 70 NE : 

61. Watts v. Winfield, 101 Kan. 
470, 168 P 319. 

62. Watts v. Winfield, supra. 

[a] Rule applied.—Where a stat- 
ute provides that “the assessment for 
the payment of the. cost of the con- 
struction of the improvement on the 
street running through the unplatted 
ground shall be levied on the lots and 
pieces of ground along said street 
_.. to the same distance... as the 
levy is made where the street to 
be improved runs through platted 
ground,’ the word “along” must be 
interpreted according to its context, 
and does not necessarily imply con- 
tact, and the fact that part of an 
otherwise unplatted tract has been 
platted into lots not abutting on im- 
proved street does not exempt it from 
paving assessments, where its dis- 
tance from the street is less than the 
distance from the street to the center 
of the block on the same side of the 
street abutting on the improvement. 
Watts v. Winfield, 101 Kan. 470, 476, 
168 P 319. 

63. a, pean defined see 

[29 Cyc 661]. 

“Vicinity” defined see [40 Cyc 202]. 

64 Mock v. Muncie, (Ind.) 32 NE 
718; Moran v. Lindell, 52 Mo. 229. 

{a]. Property within vicinity.—(1) 
Land thirty-two hundred feet from 
the improvement was held to be 
within the vicinity thereof, where 
some witnesses testified that in their 
opinion the improvement would in- 
erease the value of the property and 
others that its accessibility would be 
increased by the improvement. Mock 
v. Muncie, (Ind.) 32 NE 718. (2) 
Where the center or middle of the 
street is paved, leaving an unpaved 
portion next to the sidewalk, the 
property fronting on the street is in 
the vicinity of the improvement. The 
fact that the work is not fully com- 
pleted up to the sidewalk makes no 
difference, the city authorities being 
the proper judges as to how much it 
was necessary to do. Moran y. Lin- 
-dell, 52 Mo. 229. (3) It cannot be 
said, as.a question of law, that prop- 
erty upon a street which has been 
widened so as to correspond with an 


extension, and situated on the exten- 
sion, two thirds of a mile from the 
part widened, is not within the vicin- 
ity .thereof, nor benefited thereby. 
bas v. Muncie, 9 Ind, A, 536, 37 NE 


[b] Property not within the im- 
mediate vicinity.—Lands three quar- 
ters of a mile from the improvement 
are not in the immediate vicinity 
thereof, within the meaning of a 
statute rendering property “in the 
immediate vicinity’ of an improve- 
ment liable to special assessment for 
the. cost of the improvement. In re 
Walnut St., 10. Pa..Co. 173. 

65. In re Pittsburg’s App., 165. Pa. 
8, 30 A 508; In re Morewood Ave., 
159 Pa. 20, 28 A 1238, 132. 

66. Corner lots: 

As abutting property see supra 

§ 2918. 

As adjoining property see supra 

§ 2921. 


Limitation on amount of assessment 
see infra §§ 3074-3080. 


67. See supra § 2918, 
68. See supra § 2921. 
69. Cal.—Ross v. Barber Asphalt 


Pav. Co., 158 Cal. 37, 109 P8383. 

Tll.— Wilbur vy. Springfield, 123 Il. 
395, 14 NE 871; Springfield v. Green, 
120 Tll.. 269, 11 NE 261. 

Iowa.—Miller v. Sheldon, 198 Iowa 
855, 200 NW 341; Harris v. Evans, 
196 Iowa 799, 195 NW 178; Durst v. 
Des Moines, 164 Iowa 82, 145 NW 
528; Durst v. Des Moines, 150 Iowa 
370, 1830 NW 168; Morrison v. Her- 
shire, 32 Iowa 271; Des Moines v. 
Dorr, 31 Iowa 89. 

Kan.—Lawrence v. Killam, 11 Kan. 
499. ; 

Ky.—Ruby v. Madisonville, 197 Ky. 
526, 247 SW 354; Gesser v. McLane, 
156 Ky. 748, 161 SW 1118; Latonia v. 
Carroll, 151) Ky.. 165, 151 SW 400; 
Covington v. Schlosser, 141 Ky. 838, 
133 SW 987; Rich v. Woods, 118 Ky. 
865, 82 SW 578, 26 KyL 799; Elder v. 


Cassilly, 54 SW 8386, 21 Kyl 1274; 
Anderson v. Bitzer, 49 SW 442, 20 
KyL 1450; Osborne v. White, 2 Ky. 
Op. 446. 


Mich.—Williams v. Kniskern, 177 
Mich. 500, 143 NW 627, LRA1916E 


217; Nowlen v. Benton Harbor, 134 
Mich, 401, 96 NW 450. 
Mo:.:—Meier v. St. Louis, 180 Mo. 


391, 79 SW 955: Moberly v. Hogan, 
131 Mo. 19, 32 SW 1014; Wolfort v. 
St. Louis, 115 Mo. 139. 21° Sw 912; 
Allen v. Krenning, 23 Mo. A. 561. 
N. Y.—Peo. v. Adams, 18 NYS 443. 
Oh.—Barney v. Dayton, 8 Oh. Cir, 
Ct.. 480, 4 Oh. Cir. Dec.. 505. 
Or.—Gamma Alpha Bldg. Assoc. v. 
Bugene, 94 Or. 80, 184 P 973. 
Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 98 P 697. 
[a] Reasons for rule.—(1) “A lot 


,cause it is doubly benefited.” 


fronting on two streéts has more ad- 
vantages, and consequently more 
value, than if it fronted on one only. 
As equality of public burdens is a 
cardinal consideration in their impo- 
sition, it must follow that the lot 
that gets twice as much advantage 
from a public improvement as an- 
other must pay twice as much of the 
cost of the improvement as the lat- 
ter.” Rich v. Woods, 118 Ky. 865, 
867, 82 SW 578, 26 KyL 799 [quot 
Covington v. Schlosser, 141 Ky. 838, 
133 SW 987; McGarvey v. Swan, 17 
Wyo, 120, 96 P 697]. To same effect 
Osborne v. White, 2 Ky. Op. 446. 
(2) “The result is, no doubt, to put 
a heavier burden upon corner lots 
than upon inside lots. But the bur- 
den is merely proportionate to the 
benefit. resulting from the improve- 
ment. ,.. A corner lot pays more be- 
Ross v. 
Barber Asphalt Pav. Co., 158 Cal. 37, 
38, LOO Pe sisar 

[b] Charters or ordinances impos- 
ing liability.—(1) One owning prop- 
erty on a corner abutting upon one 
street ninety feet and on another two 
hundred and forty feet cannot main- 
tain that his property does not front 
upon the street on the long side of 
his property, and that he is not liable 
for the burden imposed by paving of 
such street under a charter providing 
that each lot or part of lot abutting 
a street or alley, graded, improved, 
or repaired, shall be liable for the 
full cost of making the same upon 
the half of the street or alley in front 
or abutting upon it, but that, when 
the land adjacent to such street shall 
not have been laid off into lots or 
blocks, then the cost of the improv- 
ing such street shall be assessed to 
the owner or.owners of such land 
within one hundred and sixty feet of 
such improved street. Gamma Alpha 
Bldg. Assoc. v. Eugene, 94 Or. 80, 184 
P 973. (2) So also under an ordi- 
nance providing that the tax shall be 
“levied, assessed and collected upon 
and from the real estate, lots and 
parts of lots, and tracts of land abut- 
ting upon the line of said streets so 
ordered to be paved in proportion to 
the frontage thereof upon the streets, 
or parts of streets, and alleys ordered 
to be paved, as aforesaid,” the word 
“abutting” was intended to apply to 
lots whose sides as well as ends were 
bounded by the line of the streets to 
be improved. Springfield v. Green, 
120 Ill. 269, 11 NE 261. 

70, Williams v. Kniskern, 177 Mich. 
500, 148 NW 627, LRA1916E 217. 

71. Durst v. Des Moines, 164 Iowa 
82, 145 NW 528; Morrison v. Hershire, 
32 Towa 271; Des Moines v, Dorr, 31 


Towa 89, 
Double taxation see supra § 2821. 
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this character are constitutional and valid." 
render a lot assessable for improvements of both 
streets on which it corners, it is immaterial that as 
a matter of fact some part of the work cannot be 
shown to bé of actual and direct benefit to the lot.7* 
And the fact that a corner lot has no opening on 
the side street does not exempt the owner from an 
assessment for a sidewalk upon such street.‘4 How- 
ever, under the construction that must be given to 
some statutes it is not permissible to assess a 
corner lot for improvements made on both streets 
on which the lot abuts or adjoins. 
ute requiring that the cost of paving street inter- 
sections shall be prorated against the lot or pieces 
of ground in such block abutting on the street im- 
proved, the entire cost of paving an intersection 
may be taxed against the lots abutting on the im- 


72. Ross v. Barber Asphalt Pav. 
Cose158) Callies 109 P8835) Ruby) Vv. 


Madisonville, 197 Ky. 526, 247 SW 
354. 
73. Rich v. Woods, 118 Ky. 865, 82 


SW 578, 26 KyL 799. 

74, Elder v. Cassilly, 54 SW 886, 
21 Kyl 1274. 

75. O’Leary v. Glens Falls, 200 N. 
Y. 218, 98 NE 513, 21 AnnCas 633. 

[a] hus, where a statute pro- 
vides that no owner may be assessed 
for the expense of an improvement 
not in front of his land, a corner lot 
is not liable for an assessment for 
paving intersecting streets. O’ Leary 
v.- Glens Falls, 200 N. Y. 218, 93 NE 
513, 21 AnnCas 633 (lands included in 
the intersecting streets are not in 
front of the lot within the meaning 
of the statute; in front of does not 
ordinarily mean cornering on). 

76. Rolla v. Schuman, 189 Mo. A. 
252, 175 SW 241. 


77. Newell v. Bristol, 78 Conn, 571, 
63 A 355. : dnt 

78. See statutory provisions. 

79. McDonald v. Conniff, 99 Cal. 


386, 34 P 71; Salem vy. Henderson, 13 
Ind, A. 568, 41 NE 1062. 

{a] Land abutting on a bridge 
connecting portions of street im# 
proved.—Salem v. Henderson, 13 Ind. 
A, 563, 41 NE 1062. ; 

80. Iowa.—Kendig v. Knight, 60 
Towa 29, 14 NW 78. Compare Vowles 
v. Kenwood Park, 198 Iowa 517, 199 
NW 1009 (which from the language 
may be construed as in conflict with 
the prior Iowa decision). 

Oh.—Klein v. Cincinnati, 7 Oh, Cir. 


Ct. 266, 4 Oh. Cir. Dec. 589; Dods- 
worth v, Cincinnati, 18 Oh. Cir. Ct. 
289.410) On. Cir, Decl tl Je yi See! sco- 


ville v. Cleveland, 1 Oh. St, 126 (un- 
der a charter giving a city power 
to levy a special tax for street im- 
provements by a discriminating as- 
sessment upon the land bounding and 
abutting upon such street or near 
thereto in proportion to the benefit 
accruing therefrom to such land, the 
assessment need not be levied upon 
all the land on the street but only on 
that bounding on the improvement or 
near thereto). 

Pa.—In re Orkney Street, 194, Pa. 
425, 45 A 314, 48 LRA 274 [aff 9 Pa. 
Super. 604]; Speer v. Pittsburgh, 166 
Pa. 86, 30 A 1013; In re Pittsburg’s 
App., 165 Pa. 8, 30 A 5038; Com. v. 
Marshall, 69 Pa, 328; Cooper v. Belle- 
vue Borough, 51 Pa. Super, 597; In re 
Letitia Street, 18 Pa. Super. 5386; In 
re Thirteenth Street, 16 Pa. Super. 
127; Verona Borough’s App., 4 Pa. 
Super. 608. 

Tenn.—Memphis v. Hill, 141 Tenn. 
250, 208 SW 6138, 616 [quot Cyc]. 

Wash.—Ryan v. Sumner, 17 Wash. 
228, 49 P 487. 

{a] It is only where the property 
abuts directly on the line of the im- 
provement that an assessment is 
valid.—Property owners cannot be 
subjected to the discharge of burdens 
of other properties whether situated 
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To 


does not make 


Under a stat- 


on the same street or in the same 
neighborhood. In re Morewood Ave., 
159) Pa. 220;°28 “A ‘123, 132: 

[b] Particular provisions consid- 
ered.—(1) It has been held that only 
lots or land abutting on the part of 
a street which is improved may be 
assessed under statutes providing for 
the assessment of ‘‘abutting and such 
adjacent and contiguous or other 
benefited lots’? (Klein v. Cincinnati, 
7 Oh. Cir. Ct. 266, 4 Oh, Gir. Dec. 589); 
(2) or of property “abutting on the 
line of the proposed improvement” 
(Speer v. Pittsburgh, 166 Pa. 86, 30 A 
1013); (3) “bounding or abutting on 
such street” (Com. v. Marshall, 69 Pa. 
3828); -(4) or “fronting on” the street 
improved (Kendig v. Knight, 60 Iowa 
29, 14 NW 78 [contrary to this last 
proposition see Minnesota case infra 
note 81]) (5) or where the statute 
directs the assessment to be made in 
proportion to frontage (Memphis vy. 
Hill, 141 Tenn. 250, 208 SW 613). 

[c] Where a street or alley is ex- 
tended, only property abutting on the 
extended portion may be assessed for 
benefits. Klein v, Cincinnati, 7 Oh. 
Cir, Ct. 266, 4 Oh. Cir. Dec. 589 (stut- 
utes providing for the assessment of 
“abutting and such adjacent and con- 
tiguous or other benefited lots’); In 
re Orkney Street, 194 Pa, 425, 45 A 
314, 48 LRA .274 [aff 9 Pa. Super. 
604] (this and the other two Penn- 
Sylvania decisions cited in this note 
apparently place no reliance on any 
particular statutory provision, but 
hold broadly that no property can 
be assessed for a local improvement 
which does not abut directly upon the 
part of the street improved, and that 
any legislation attempting to impose 
liability for assessments on nonabut- 
ting property would be unconstitu- 
tional); Cooper v. Bellevue Borough, 
51 Pa, Super. 597; In re Atlantic Ave., 
14 Pa. Super. 117. Decisions which 
on general principles must be consid- 
ered as in conflict with these deci- 
sions see infra note 81 [b]. 

[d] Where a streét is widened, 
property not abutting on the part 
improved cannot be assessed. The 
widening of a street is a strictly 
local improvement, Dodsworth vy. 
Cincinnati, 18 Oh. Cir. Ct. 288, 10 Oh. 
Cir. Dee. 177 (provisions of statute 
not mentioned); Klein y. Cincinnati, 
7 Oh. Cir. Ct. 266, 4 Oh, Cir; Dec. 589 
(statutes providing for the assass- 
ment of ‘abutting and such adjacent 
ene ce pad or other benefited 
ots’’), 

{e] Part of tract abutting on im- 
provement.—Where only a portion of 
a forty-acre tract abutted on a street, 
a special assessment could not be 
levied against the land not so abut- 
ting, nor could the benefits such por- 
tion might derive from the improve- 
ment in front of the remainder be 
considered. Ryan v. Sumner, 17 
Wash. 228, 49 P 487 (provisions of 
statute not shown). 

81. Weller v. St. Paul, 5 Minn. 95; 


[§§ 2925-2926 


proved street and none against those abutting on 
the intersecting street.” 
of his property the street turns at an obtuse angle 


The fact that in front 


the owner, as a matter of law, 


entitled to an exemption allowed by statute to prop- 
erty constituting a corner lot.” 

[§ 2926] (j) Property Abutting or Fronting on 
Street but Not on Improvement. 
press provision to that effect’® assessments may be 
limited to lots or lands abutting on that part of 
the street improved,’® under some assessment stat- 
utes which contain no express provisions of the 
character just considered, it has been held that land 
not abutting or fronting on the improved part of 
a street is not liable to assessment for the im- 
provement,®*° although the opposite conclusion has 
been reached under such statutes.*! 


While under ex- 


Where one side 


St. Louis v. Calhoun, 222 Mo. 44, 120 
SW 1152; St. Louis v. Wetzel, 110 Mo. 
260, 19 SW 534: St. Louis v. Lane, 
110 Mo. 254, 19 SW 533; McCormick 
v. Omaha, 37 Nebr. 829, 56 NW 626; 
In re Chestnut Ave., 68 Pa, 81. 
_{a] Particular provisions consid- 
ered.—Under a statute providing for 
assessment for local improvements 
against property ‘fronting on” the 
street improved, property abutting on 
the street, although not on the part 
so improved, may be assessed. Wel- 
ler v. St. Paul, 5 Minn. 95. 

[b] Extension of street or alley.— 
(1) Where the statute provides for 
assessments upon lots benefited 
which shall abut or be adjacent to 
the street for the extending of which 
private property shall be appropri- 
ated, the tax may be levied upon any 
land benefited which abuts on or is 
adjacent to the street extended and 
is not confined to the property abut- 
ting upon or adjacent to that portion 
of the street which constitutes the 
extension. McCormick vy. Omaha, 37 
Nebr. 829, 836, 56 NW 626 (‘It is not 
in all cases that the extension of a 
street confers a special benefit upon 
all property abutting upon the street. 
In most cases, however, it is not the 
property abutting upon, or adjacent 
to the extension which receives the 
sole benefit. Property lying at a very 
considerable distance from the ex- 
tension may, by the opening of a 
street beyond its former terminus, 
receive a benefit special in its nature 
and distinct from the benefit con- 
ferred upon the community at large. 
In such case such property ought to 
bear its prgeportionate burden”). (2) 
Under a statute providing that in the 
opening of an alley the benefits shall 
be paid by the owners of property in 
the block abutting on the proposed 
alley, it was held that, where an 
alley running partly through a city 
block was extended through the en- 
tire length of the block, the owners 
of property abutting on the alley for 
its entire length should be assessed 
for the improvement. The assess- 
ment should not be limited to the 
property abutting on the extension. 
“To give those whose property abuts 
on the part first opened the benefit of 
the passageway through the whole 
block, in consideration of payment 
for the first section only, seems in- 
equitable and unjust; and it is always 
proper to resolve ambiguities of lan- 
guage, when possible, in favor of a 
reasonable and equitable effect. Re- 
quiring the abutters on the old alley 
to participate in the opening of the 
new portion would not place them in 
a worse position than if the alley 
through the whole ‘block’ had been 
opened as an entirety.” St. Louis v. 
Lane, 110 Mo. 254, 259, 19 SW 533 
[foll St. Louis v. Calhoun, 222 Mo. 44, 
120 SW 1152; St. Louis v. Wetzel, 110 
Mo. 260, 19 SW 534]. (3) Also under 
statutes the provisions of which were 
not set out it was held that the ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of a street has been improved at the expense of 
the property owners upon the side improved the 
entire cost of improving the opposite side may be 
assessed upon the property on that side, under a 
statute providing that assessments shall be made in 
proportion to benefits.82. Where an ordinance au- 
thorizes the improvement of two streets one of 
which only is improved, the property abutting on 
the street improved is properly assessed for the 
cost thereof and not the property on the other 
street.®8 

Where the continuity of a street is broken so 
that it is separated into distinct parts, it would 
seem that property abutting upon one part cannot 
be assessed for the expense of extending the other 
part.*# 

Where only one side of the street is improved, 
property on both sides of the street should be as- 
sessed, under a statute providing for the assess- 
ment of owners of lots. bordering on a street or 
alley,®> and also under a statute giving a lien on 
all abutting property on both sides of the street 
improved according to the number of abutting feet 
owned by them respectively,®® but not under a stat- 
ute authorizing an assessment only of lots abutting 
on the improvement and only for the improvement 
to the center of the street,®’ nor where the unim- 
proved side is beyond the limits of the munici- 
pality.%8 

Second assessment. Where the city has power to 
assess the entire cost of the improvement upon the 
property abutting thereon, property which has al- 
. ready been assessed for an improvement upon which 


pense of opening a street may be 
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it abuts cannot be assessed for the improvement 
of another portion of the street, in the absence of 
an express provision in the charter or statute.®® 

[§ 2927] (k) Sewers and Drains®°—aa. Under 
Statutes Designating Location of Property To Be 
Assessed. The location of the land that may be 
assessed for sewer construction may be specifically 
designated by statute, as for instance, property 
which ‘‘abuts’’ on the improvement,®! ‘‘all prop- 
erty adjoining sewer or with access thereto,’’®? or 
property contiguous or approximate to the streets 
in which the sewer is placed.°* Where the limits 
within which property may be assessed for the sewer 
are specifically fixed, it has been held that the fact 
that land is distant from the improvement and is not 
connected therewith is no legal reason why it should 
not be assessed,?® although this fact affects the 
amount of the assessment and due consideration 
should be given thereto in fixing the amount of bene- 
fits assessed against such property.°® Some stat- 
utes may leave it to the option of the city whether 
it shall assess for a sewer property adjacent to but 
not abutting on the street in which it is laid.?? Un- 
der other statutes any land in a sewerage or drain- 
age district which at least indirectly will find an 
outlet for sewage through the general system should 
be assessed. 

[§ 2928] bb. In Absence of Statutory Limitations 
as to Location. While there are decisions which 
hold without qualification that there can be no as- 
sessment for sewer construction on property not 
abutting on the line of the improvement,®® accord- 
ing to the weight of authority in order to receive a 


cil. Kirkpatrick v. Dallas, 58 Or. 


assessed upon the property fronting 
on the entire street and not merely 
upon the part open. In re Chestnut 
Ave., 68 Pa. 81. Decisions which on 
general principles must be considered 
as in conflict with these decisions see 
supra note 80 [c]. 

82. Shirk v, Hupp, 167 Ind. 509, 78 
NE 242, 79 NE 490. 

83. Willard v. Albertson, 23 Ind. 
A. 164, 538 NE 1077, .54 NE 403. 

84. See Kuhns v. Omaha, 55 Nebr. 
183, 75 NW 562 (holding the evidence 
sufficient to show that the continuity 
of the street had not been broken). 

85. Klein v. Nugent Gravel Co., 
162 Ind. 509, 70 NE 801. 

86. Shelbyville v. Hall, 210 Ky. 
830, 276 SW 987. 

87. Hagenberger v, Milwaukie, 83 
Or? 298, 163 P° 595. 

88. Centrat Covington v. Busse, 80 
SW 210, 25 Kyl 2179 (in such a case 
property only on the improved side 


may be assessed). See also infra 
§ 2930 (sewers and drains). 
89. Halpin v. Campbell, 71 Mo. 
Be In re Wabash Ave., 26 Pa, Super. 
90. Cross references: 


Existing sewer as exempting prop- 
erty from assessment for new 
sewer See infra §§ 2290-2992. 

Property outside drainage district 
see infra § 2977. 

Sewer as improvement for which as- 
sessment may be made See supra 
§§ 2861-2865. 

91. See statutory provisions. 

{a] Collateral sewer. —- Property 
abutting on an alley through which 
a collateral to a sewer has been con- 
structed is subject to assessment, 
under a statute providing that when- 
ever a sewer shall be adapted only 
for local use, the whole cost shall be 
paid by the holders of property abut- 
ting on the street or alley on which 
the sewer has’ been constructed. 
Byram vy. Foley, 17 Ind. A, 629, 47 
NE 351. 

[b] Part of estate abutting on im- 
provement.—Under Pub. L. c 313 § 4 
(March 28, 18738), ¢ 549 § 1 (April 


the entire estate, in so far as it lies 
within the area of assessment, is sub- 
ject to assessment if any portion of 
it abuts upon the street where the 
sewer is laid, although of course only 
the abutting portion is subject to as- 
sessment -for frontage. Bishop v. 
Tripp, 15 R. I. 466, 8 A 692. 

ea See statutory provisions. 

a 
providing that the cost of construct- 
ing a complete sewer system shall be 
assessed on all property adjoining a 
sewer, or with access thereto, at a 
fixed and uniform rate per foot of 
frontage and per square foot of area 
to a certain depth, is a valid exercise 
of legislative discretion in assessing 
benefits. English v. Wilmington, 16 
Del. 63, 37 A 158. 

93. See statutory provisions. 

{al Land is “approximate” to a 
sewer only where the property was 
so situated as to be capable of using 
the sewer or of deriving from its 
construction a special advantage dif- 
ferent in character from that enjoyed 
by the public generally. Monk v. 
Ballard, 42 Wash. 35, 84 P 397. 

94. See statutory provisions. 

95. Wilhelm v. Indianapolis, (Ind. 
A.) 154 NE 496. 

96. Wilhelm v. 
supra. 

97. See statutory and charter pro- 
visions. 

{a] Under the charter of Dallas 
empowering its council to have the 
cost of a sewer paid out of the gen- 
eral fund or assessed on all the prop- 
erty benefited, and providing that, 
when it directs it to be assessed on 
property benefited, it shall be appor- 
tioned and assessed as provided in 
ease of street improvement, provided 
the council shall not necessarily be 
limited to the property immediately 
adjacent thereto or abutting thereon 
in such apportionment and assess- 
ment, while the city has power to as- 
sess for a sewer property adjacent to, 
but not abutting on, the street in 
which the sewer is laid, exercise of 
the power is optional with the coun- 


Indianapolis, 


Validity of statute.—A statute: 


611, 115 PP 424° 

98. St. Vincent’s Church v. Madi- 
son, 86 N. J, L. 567, 92 A. 348. See 
Brown v.. Anacortes, 79 Wash. 33, 
139 P 652 (recognizing rule in case of 
trunk sewers). 

99. In re Beechwood Ave., 179 Pa. 
490, 36 A 209; In re Park Ave. Sew- 
ers, 169 Pa. 483, 32 A 574; Witman vy. 
Reading,. 169 “Pa, 375, 32 A 576; 
Harrisburg v. Holk, 9 Pa, Dist. 51, 
23 Pa. Co. 72. 

[a] Reason assigned (1) is that 
the property so situated cannot re- 
ceive any benefit from the improve- 
ment which is not enjoyed by the 
whole city in common. See. cases 
supra this note. (2) “It was... 
held in In re Morewood Avenue, 159 
Pa. 20, 28 A 123, 132 and repeated in 
In re Fifty-fourth St., 165 Pa. 8, 30 
A 503 that assessments for local 
improvement by paving must be con- 
fined to property abutting on the 
street so improved. It is not easy 
to see any valid distinction in this 
respect between improvement by a 
pavement and improvement by a 
sewer, and there are very strong rea- 
sons why no such distinction should 
be recognized.” In re Park Ave. 
Sewers, 169 Pa, 433, 437, 32 A 574, 

{[b] Extent of rule.—The rule that 
the owners of property not abutting 
on a sewer cannot be assessed for 
benefits is not modified by the fact 
that a watercourse which before 
furnished open drainage was turned 
into a closed and covered sewer, thus 
confining the cdors and noxious sub- 
stances which cause. discomfort and 
injure health; such a benefit is one 
enjoyed by the whole city in common 
with owners of property in the 
neighborhood of the sewer. In re 
Beechwood Ave., 179 Pa. 490, 36 A 


209. 

[ec] Under San Francisco Street 
Improvement Ordinance the assess- 
ment of the cost of a Sewer only 
along the property fronting on it was 
held _to be the prover method of as- 
sessment, as the Sewer improvement 


was virtually a Separate and inde- 
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benefit from a sewer improvement and to authorize 
an assessment for the construction thereof, land 
need not abut or front on or be contiguous, adjacent 
to, or adjoin on such improvement,.in the absence 
of a constitutional, statutory, or charter provision 
or ordinance that only property of this description 
shall be assessed for the improvement;* and it has 
been held also that property may be assessed for 
sewer construction, even though it has no actual 
connection with the sewer if it derives some spe- 
cial benefit from the construction.? 

[§ 2929] cc. Location Such as To Prevent Receipt 
of Benefits. As elsewhere shown property which 
derives no benefit from a sewer cannot be assessed 
for its construction.2 This absence of benefit may 
necessarily result from the location of the property 

“with relation to the sewer for the construction of 
which it is sought to be assessed.* If property is 
so situated that it cannot be benefited by a sewer 
the owner cannot be called upon to contribute to 
the improvement;* and this is so, although the prop- 
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erty abuts on the line of the sewer.° Property can- 
not be assessed for construction of a sewer where 
it cannot be drained thereby because lying lower 
than the sewer,’ or because not in any way ¢on- 
nected with the sewer,® or because the sewer is not 
part of a system of sewerage which when, completed 
will drain the land,® or where the owner of the 
property cannot make use of the sewer without 
committing a trespass on the lands of a third per- 
son.?? 

[§ 2930] dd. Sewers Partly or Wholly Outside of 
Assessment District or Municipality. Where a stat- 
ute expressly provides that the cost and expenses 
of constructing a sewer shall be assessed against 
lots or land ‘‘contained in the district in which the 
same is situate,’’ the cost of the construction of a 
discharging sewer situated wholly outside of a sewer 
district cannot be assessed against lots within the 
sewer district.1t So also it has been held that prop- 
erty cannot be assessed for outlet sewers outside 
of the city limits where the outlet sewer is not for 


pendent improvement, no doubt in- 
corporated in the plan of improve- 
-ment solely because it was desirable 
to have the sewer laid before the 
street was paved. Federal Constr. 
see v. Newhouse, 186 Cal, 284, 199 P 


1. Ariz.—Globe v. Willis, 16 Ariz. 
378, 146 P 544. 

Ill.— Chicago v. Sullivan Mach. Co., 
269 111. 58, 109 NE 696; Lawrenceville 
v. Hennessey, 244 Ill. 464, 91 NE 
670; Walker v. Chicago, 202 Ill. 531, 
67 NE 369; Rich v. Chicago, 152 Ill. 
18, 38 NE 255; Kelly v. Chicago, 148 
Tll. 90, 85 NE 752; Goodrich v. Mi- 
nonk, 62 Ill. 121. 

Iowa.—Williams v. Cherokee, 184 
Iowa 899, 169 NW 110. 

Mich.—Graham v. Grand Rapids, 
179 Mich, 378, 146 NW 248, AnnCas 
1915D 380. 

N. J.—Breakenridge y. Newark, 94 
N. J. L. 361, 110 A 570; Henderson vy. 
Jersey City, 41 N. J. L. 489; State v. 
Elizabeth, 40 N. J. L. 274. 

N. Y.—McKee Land, ete.,, Co. v. 
Swikehard, 23 Misc. 21, 51 NYS 399 
[aff 68 App. Div. 553, 71 NYS 1141 
(aff 173 N. Y. 630 mem, 66 NE 1112 
mem)]; Peo. v. Buffalo, 52 NYS 689. 

Oh.—Burckhardt vy. Cincinnati, 25 
Ob, Cir; ‘Ct. N.S. 540. 

Or.—Giles v. Roseburg, 96 Or, 453, 
189 P 401, 1119; Rogers v. Salem, 61 
Or. 321, 122 P 308; Beckett v. Port- 
land, 53 Or. 169, 178, 99' P 659. 

S. D.—Brannigan v. Schneck, 208 
NW 718. 

“The general rule is that, where a 
municipality has authority to estab- 
lish assessment districts and assess 
the cost of constructing sewers on 
property therein, it is not essential 
to the validity of an assessment that 
the property shall abut upon the 
street or place where the sewer is 
laid. .The question of benefits is one 
of fact, and, if it be determined by 
the proper tribunal that the prop- 
erty is specially benefited by the con- 
struction of the sewer, an assess- 
ment is proper to the extent of such 
benefit, whether the property is abut- 
ting or contiguous to the improve- 
ment or not.’’ Beckett v. Portland, 
supra [quot Globe v. Willis, 16 Ariz. 
378, 146 P 544]. 


[a] Property “specially benefited.’’ 


—(1) Property may be assessed for 
the expense of constructing a sewer 
although not adjoining, contiguous, 
or abutting thereon, under a statute 
providing for the assessment for lo- 
cal improvements on property 
specially benefited to the extent of 
the benefits (Walker v. Chicago, 202 
Tll. 531, 67 NE 369; Kelly v. Chicago, 
148 Ill. 90, 35 NE 752; De Witt v. 
Elizabeth, 56°N. J. L. 119, 27 A 801; 


Peo. v. Buffalo, 52 NYS 689), (2) pro- 
vided the property is within the lim- 
its of the assessment district having 
the right to drain into the sewer 
(Walker vy. Chicago, supra; Mason v. 
Chicago, 178 Ill. 499, 53 NE 354). 
(3) Under a charter providing that 
assessors shall assess the whole 
amount “upon the parcels of land 
benefited by the work, act, or im- 
provement, in proportion to such 
benefit,” the cost of- constructing a 
sewer may be assessed at a uniform 
rate per Square foot over the entire 
assessment district. Peo. v. Buffalo, 
supra. 

{[b] Property not abutting on the 
line of a main sewer may be assessed 
to the extent of its benefits if it is 
within the defined limits of a dis- 
trict having the right to drain into 
the sewer, but some provision must 
be made securing that right to the 
property. Lawrenceville v. Hennes- 
sey, 244 Ill. 464, 91 NE 670; Brown 
v. Anacortes, 79 Wash. 33, 139 P 652. 

[ec]. “For any purpose whatever.” 
—Under a statute authorizing an 
assessment on any lot ina city ‘for 
any purpose whatever,” property may 
be assessed. for the construction of 
a sewer, although not adjoining it. 
Goodrich v. Minonk, 62 Ill. 121, 

2. Graham v. Grand Rapids, 179 
Mich, 378, 146 NW 248, AnnCas1915D 
380. 

& See supra § 2861. 

4 See cases infra this section, ’ 

5. Kan.—Gilmore v. Hentig, 33 
Kan, 156, 5 P 781. 

Minn.—State v. Ramsey County, 90 
Minn, 540, 97 NW 425. 

Mo.—Haeussler Inv. Co. 
306 Mo, 392, 267 SW 6382, 

N. J.—State v. Elizabeth, 40 N. J. 
L. 274, 

N. Y.—Westchester Lighting Co, v. 
Hartsdale Sewer Dist. Comrs., 219 
App. Div. 377, 219 NYS. 597; Peo. v. 
Brooklyn, 23 Barb. 166. 

Or;—Duniway _v._ Cellars-Murton 
Co., 92 Or... 1238, 170° RP 298, 279 Ps 5.64. 

Wash.—In re Chehalis Local Impr. 
Sewer Dist. No. 1, 84 Wash, 565, 147 
Pela. ‘ 

[a] . Indirect benefit to remote 
property does not require its assess- 
ment for a sewer improvement. 
Gray v:i,Des: Moines, 150 Iowa 299,' 
130. NW>582. 

[b] Apparent limitation of this 
rule: (1) is that, where assessments 
for building district sewers are to be 
paid by property owners under the 
area rule, it is not essential to the 
validity of the assessments that. the, 
specific sewer considered alone bene-. 
fited. the specific property charged. 
McGhee v. Walsh, 249 Mo. 266, 155 
SW 445; Kribbs v. Lynch, ete., Con- 


v. Bates, 


str. Co., (Mo. A.) 215 SW 778. (2) 
And the mere fact that the sewer for 
which the assessment is laid will not 
drain particular property assessed 
for its cost is no ground upon which 
to nullify the assessment. MeGhee 
y. Walsh, supra (‘‘Under any system 
of district sewers it will gen- 
erally happen that property holders 
throughout the district pay for num- 
bers of sewers that do not affect the 
property charged. The benefit is q 
reciprocal one; that is, one property 
holder will contribute in payment for 
another’s sewer, and that other will 
in turn contribute to the cost of his. 
In this way there is a general bene- 
fit to the property of each owner by 
the construction of each sewer’); 


Kribbs v. Lynch, etc., Constr, Co., 
supra. 
6. In re Chehalis Local Impr.-: 


ves: Dist. No.1, 84 Wash. 565, 147 

7. Gilmore v, Hentig, 33 Kan. 156, 
gmp Sy fh : , 

8. Haeussler Inv. Co. v. Bates, 306 
Mo. 392, 267. SW 632; State v. Bliza- 
beth, 40 N. J. L274; Peo. v. Brook- 
lyn, 23 Barb: (N. Y.) 166. 

{a]. Gand which can be drained 
into a trunk sower only after con- 
necting laterals are built cannot be 
assessed for the cost of the trunk 
until such laterals are constructed. 
State v. Blizabeth, 40 N. J. L. 274. 


9. New Jersey R.,, etc., Go. jv. 
Hlizabeth, 37 N. J. L. 330. 
10. Gilmore v.. Hentig, 33 Kan. 


156, 5 P 781; State v. Ramsey County 
Dist, Ct., 90 Minn. 540, 97 NW 425; 
Duniway vy. Cellars-Murton Co., 92 
On. ATS ALTOS 298n L700 Pu bode 

[a] Thus persons whose lots do 
not abut upon the sewer or drain, or 
some branch thereof, but who would 
have to construct a ditch or sewer 
or drain through some other per- 
son’s premises in order to reach the 
public sewer or drain, would of 
course not be liable to pay such 
taxes, as evidently they could not of 
their own choice and own volition 
use the public Sewer or drain. Gil- 
more v. Hentig, 33 Kan, 156,.5 P 781. 

{b] Distinguished from streets, 
etc.—‘‘in these particulars, the use 
of sewers. and drains differs from 
the use of public: streets and alleys; 
for persons whose lots abut upon:any 
public street or alley in a city may 
by reason thereof, and in ‘connection 
with their lots, use all the streets and 
alleys of the city; and this whether 
their lots are higher or lower than 
the particular street or alley upon 
which their lots abut.” Gilmore v. 
Hentig, 33 Kan, 156, 167, 5 P. 781, 

11. Ft. Scott v. Kaufman, 44. Kan. 
137, 24 P 64. Be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the exclusive use of the municipality and not under 
its control.1? On the other hand, it has been held 
that, where the only feasible outlet for a sewer is 
beyond the limits of the assessment district, not only 
the expense of constructing the sewer within the 
district but the expense of constructing the same 
beyond the boundary of the district is a local im- 
provement of the property within the district and 
the cost thereof is a proper charge on such prop- 
erty.18 

[§ 2931] ee. Miscellaneous. Where a local sewer 
has been constructed along a particular route, and 
the city afterward establishes a general system of 
sewerage, the property owners along the route of 
the original sewer may be assessed for their share 
of the cost of the entire system.1¢ But where a 
trunk sewer not only serves as an outlet for tribu- 
tary sewers but is built primarily for the benefit 
of abutting property, no part of its cost need be 
assessed upon land along the line of the tributary 
sewers,'> although such an assessment, when levied, 
has been sustained.'® 

Continuation of sewer. Property which has been 
assessed for an original sewer may he assessed for 
the continuation thereof,’ although the continuation 
begins at a point beyond such property, where the 
continuation of the sewer is necessary to render the 
sewer available to the property assessed.7® 

Making private sewer part of general system. 
Where the city has purchased a private sewer and 
made it a part of the general system an assessment 
may be levied on abutting property to pay for it 
under a statute providing for assessments based not 
on the cost of the particular sewer but upon the 
cost of the entire system.?® 

[§ 2932] (1) Waterworks or Mains. As elsewhere 
shown a general system of waterworks designed 
for the benefit of all the inhabitants of a munici- 
pality is generally held not a local improvement 
for the cost of which special assessments may be 
levied unless the entire municipality in accordance 
with statutory authority is laid off into a single 
improvement district.2° And for obvious reasons 
eee whose -situation in regard to the water- 


12. Tayrhon v. Arthur, 309 Ill. 95, | Ill. 


140 NE 53; Loeffler v. Chicago, 246 
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592, 73 NE 368 (where a city lot 
fronted two hundred and eighteen 
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works or mains is not such as is designated by stat- 
ute providing for an assessment for the improve- 
ments is not liable to assessment therefor.?+ 

[§ 2933] (3) Assessment or Taxing Districts— 
(a) Definition and Nature. An assessment or tax- 
ing district, frequently called an improvement dis- 
trict, is an agency for the purpose of constructing 
a proposed improvement,?? deriving its powers di- 
rectly from the legislature,?* and having no powers 
or liabilities except those conferred or imposed by 
statute and. those necessarily implied from those 
named.** It may include part only of the prop- 
erty within the municipality?> which is usually the 
case, or 1t may embrace the entire area of a city 
or town, if there is statutory authority therefor.?6 
Improvement districts which when organized are by 
statute given a particular name, endowed with per- 
petual succession until their object is accomplished, 
with power to make contracts, incur debts, issue 
bonds, collect assessments and sue and be sued 
are corporations, although not denominated as such 
by the statute.2’ The district has no proprietary 
interest in the street improved?® and whatever con- 
trol is conferred on it for the purpose of making 
an improvement ceases upon the completion of the 
improvement,?® at which time the street becomes 
subjeet to the exclusive control of the city.%° 

[§ 2934] (b) Necessity for Creation. In the ab- 
sence of constitutional requirement, it has been held 
unnecessary that a taxing district shall be ascer- 
tained within which benefits for street openings shall 
be assessed before the levy of the assessment.*t 
And a fortiori where it is so provided by statute, 
it is not essential to the validity of an assessment 
for an improvement that an assessment district 
should have been organized to be chargeable with 
the expense of constructing it.s? But where the ere- 
ation of special assessment or taxing districts is 
provided for by charter or statute, the creation 
of such districts, by the proper authority and in 
the manner provided, is generally held a prelimi- 
nary, jurisdictional step in providing for construe- 
tion of such improvements to be paid for by spe- 
cial taxes or assessments;** and this is especially 


LRA 797; Kettle v. Dallas, 35 Tex. 
Civ A. 632, 80 SW 874. See also 


Ill. 48, 92 NE 586, 20 AnnCas 335. 

[a] The reason is that an im- 
provement must be wholly within the 
limits and under the control of one 
municipality in order to be a “local 
improvement” for which local as- 
sessments may be made. Loeffler v. 
Chicago, 246 Ill, 43, 92 NE 586, 20 
AnnCas 335. 

13. Bartlesville v. Keeler, 107 
Okl. 14, 229 P 450. See Stone v. Sa- 
lulpa, 28 Okl. 864, 115 P 1113 (recog- 
nizing rule). ais 


14. Leominster v, 
Mass. 384. 2 NE 690. 

15. Ayer v. Somerville, 143 Mass. 
585, 10 NE 457. See McKevitt v. Ho- 
boken, 45 N. J. L. 482 (where, after 
assessments for a sewer have been 
made, a branch sewer is connected 
therewith, this does not require that 
the property owners on the branch 
sewer be assessed for the payment of 
the first sewer).. 

16. - De les v. Elizabeth, 56 N. J. 
Te 1195-20 A aon Pi vie Vv. Union, de 
Nad: a 67, 20 A 
: 17. Green v. Hotaiinie, 44 N. J. L. 

347 [aff 46 N. J. L. 207]. 

18. Green v. Hotaling, supra. 

19. Slocum v. Brookline, 163 Mass. 
23, 39 NE 351 

20. See supra § 2867. 

21. Wheeler v. Muskingum Coun- 
tyieen Ou, Cir Ct1596 2) Ohe Cir. Dec: 
345. See McChesney v. Chicago, 213 


Conant, 


feet on another street, and was al- 
ready furnished with water, and its 
frontage on C Avenue was such that 
there would be no benefit from a 
water pipe laid therein, it was not 
‘subject to assessment therefor). 


; Williams v. Ft. Smith, 165 
Ark, 215, 268 SW 397; Harnwell v. 
White, 115 Ark. 88, 171 SW 108; 


Lewis v. Rieff, 114 Ark. 366, 169 SW 
1184; Sembler v. Water, etc., Impr. 


Dist. No. 2, 109 Ark. 90, 99, 158 SW 
972; Pulaski Gas Light Co. v. Rem- 


mel, 97 Ark. 318, 133 SW 1117; Pine 
Bluff Water Co. v. Sewer Dist., 56 
Ark, 205, 19 SW 576. 

“Improvement districts are, in a 


sense, governmental agencies, and, at 
the same time, agents of the property 
owners, with limited authority.” 
Sembler v. Water, etc., Impr. Dist. 
No, 2, supra: To same effect Lewis 
v. Reiff, 114 Ark. 366, 169 SW 1184. 

23. Harnwell v. White, 115 Ark. 
88, 171 SW 108; Lewis v. Rieff, 114 
Ark. 366, 169 Sw 1184; Witzgerald v. 
Walker, 55 Ark. 148, 17 SW 702. 

24, Wickhoff v. Argenta St. Impr. 
Dist. No. 11, 120 Ark. 212, 179 SW 
367; Harnwell v. White, 115 Ark, 88, 
171 SW 108; Lewis v. Rieff, 114 Ark. 
366, 169 Sw 1184; Sembler v. Water, 
etc., Impr. Dist. No. 2, 109 Ark. 90, 
158 SW 972. 

25. Adams v. Shelbyville, 154 Ind. 
467, 57 NE 114, 77 AmSR 484, 49 


infra § 2938 et seq. 
on he infra § 2943, 
. ipple v. Tuxworth, 81 
391, 99 SW 86. ss 


28. Williams v. Ft. Smith, 165 
Ark, 215, 268 SW 3897. See cases 
supra this section. 

29. Williams v. Ft. Smith, 165 


Ark, 215, 263 SW 397; and eases su- 
pra note 22. 


30. Pulaski Gas Light Co. vy. 
Remmel, 97 Ark. 318, 133 SW 1117. 
Ben St. Louis v. Greely, 14 Mo, A. 
5 

32. White vy. Harris, 103 Cal. 528, 


37°P 502. 

33. Ky.—Caldwell. v. Rupert, °10 
Bush 179; Craycraft v. Redd, 7 Ky. 
Op. 695. 

Mich.—Whitney v. Hudson, 69 
Mich. 189, 837 NW 184; Powers’ ‘App. 
29 Mich. 504. 

Nebr.—McCaffrey v. Omaha, 91 
Nebr. 184, 185 NW _ 552; Weise vy. 
South Omaha, 85 Nebr. 844, 124 NW 


gee 
C.—Asheville vy. Wachovia L. & 
TY, “Go. 143 N. C. 360, 55 SE 800: 

. D.—Boynton vy. Minot, 54 N. D. 
795, 211 NW 441; Minneapolis, etc., 
ints Co. v. Minot, 51 N. D. 313, 199 NW 
BS Tn ALES 211; Merchants’ Nat. 
Bank v. Devils Lake, 42 N. D. 445, 
173 NW 748; Kvello v. Lisbon, 38 
ND, 71; 164 NW 305; Will v. Bis- 
marck, 36 N. D, 570, 168 NW 550. 
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true where the law under which the improvement 
is made gives to the property holders some voice 
in the matter;** and the fact that a district was 
created in proceedings initiated before but continued 
after its creation cannot be considered a mere irregu- 
However, it has been held that, where, 
as in’ proceedings to condemn private property for 
a street, such a course cannot be resorted to in 
harmony with the general purposes of the statute 
authorizing the proceedings without placing the as- 
sessment of damages and of benefits in different 
hands to be managed separately, it will not be prac- 


larity.°° 


ticable to adopt such course.*¢ 


[§ 2935] (c) How Created—aa. In General. In- 
provement districts are creatures of the law®? and 
cannot be created by consent,*® waiver,*® estoppel,*® 
or by agreement of the property owners.*# 
power to determine the taxing district for any par- 
ticular burden is a purely legislative power,*? hav- 


Wash.—Triangle Traders v. Brem- 
erton, 89 Wash. 214, 154 P 193. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66. 

“Tt is impracticable to assess bene- 
fits upon property for local improve- 
ments, unless the territory within 
which such property is located is, in 
some way or by some means, ascer- 


tained.” Asheville v. Wachovia L. & 
rh Con, 143 N.C. 360, 369, 55 SE 
800. 


[a] Thus it has been held that 
taxation of adjacent property for 
street improvements in Louisville 
cannot, under the charter of 1870, be 
imposed on real estate that has not 
been laid out into squares. The as- 
sessments are required to be made 
against lots forming the “gne fourth 
of a square,’ and there is no au- 
thority given to tax any realty for 
this purpose that does not lie within 
a tax district so formed. Caldwell v. 
Rupert, 10 Bush (Ky.) 179. 

[b] In Towa it has been held that 
the requirement is not mandatory 
and that an assessment will not be 
voia for a failure to fix the limits, it 
being presumed that the council in 
good faith deemed all the property in 
the city to be_ benefited. Dubuque, 
GLC. Te CO. Ve Mitchell, 152 Iowa 187, 

25. 
es vy. Lisbon, 38 N. D. 71, 
[ W 305. 
pe ches Minot, 54 N. D. 
95, 211 NW 441. 
oe. Powers’ App., 29 Mich. 504. 

37. See cases infra note 42. 

38. Harnwell v. White, 115 Ark. 
88, 171 SW 108. g 

-39. Harnwell v. White, supra. 

40. Harnwell v. White, supra. 

41. Harnwell v. White, supra. 

42. U. S.—Briscoe v. Rudolph, 221 
U. SS. 547, 31 Eo et L. ed. 848 

32 App. (D. C. ‘ 
Pirie iarawell v. White, 115 Ark. 
88. 171 SW 108; Fayetteville Sewer 
TImpr. Dist. No. 1 v. Pollard, 98 Ark. 
543, 186 SW 957, 

Cal.—Uent v. Tillson, 72 Cal. 404, 
PoeP Te pay nie WoS:18h6/41188Ct 

5 L. ed, 2 
cE atacecwrolet v. Denver, 20 Colo. A. 

7 °P 364. 
Brite Apdesnon v. Ocala, .67 Fla. 
204, 208, 64 S 775, 52 LRANS 287. 

Ind.—Hutchins v. Fremont, 194 
Ind. 74, 142 NE 3. 

Kan.—Atchinson, etc., R. Co. v. Pe- 
terson, 5 Kan. A. 103, 48 P_ 877. 


Ky:—Jackson v. Riffle, 219 Ky. 
689, 294 SW 142. 
Mass.—Smith v. Worcester, 182 


Mass. 232, 65 NE 40, 59 LRA 728. 
Mich.—Voigt v. Detroit, 123 Mich. 
547, 82 NW 253. 
Miss.—Stingily v. Jackson, 140 
286 Mo. 358, 


Miss. 19, 104 S 465. 
Mo.—West v. Burke, 
228 McMurry v. Kansas 


SW. 775; 
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[§§ 2934-2935 


ing its origin in the taxing power,*® and is not 
to be interfered with or controlled except as it 
may be limited or restrained by constitutional pro- 
Subject only to such limitations as may 
be imposed by the organic law,*® the congress of 
the United States,*® or the legislatures of the vari- 
ous states, may create special taxing or assessment 
districts, for the purpose of meeting in whole or. in 
part the cost of local improvements;** and in so 
doing the Fourteenth Amendment is not violated 
unless the action taken is palpably arbitrary or a 
plain abuse of authority.*§ 


A rule by which a 


benefit district, in case of street improvement, is 


The 


City, 283 Mo.” 479, 223, SW, 615; 
Gilsonite Roofing, ete, Co. v. St. 
Louis Fair Assoc., 231 Mo. 589, 132 
SW 657; Fruin-Bambrick Constr, Co. 
v. St. Louis Shovel Co., 211 Mo. 524, 


111 SW 86; Prior v. Buehler, etce., 
Constr. Co., 170 Mo. 439, 71 SW 
205 


Mont.—McMillan v. Butte, 30 Mont. 
220, 76 P 203. = 

N. M.—Palmer v. Farmington, 25 
N. M. 145, 179 P 227. 

N. Y.—Peo. v. Waldorf, 168 App. 
Div. $473, 153° NYS 10%72> -Erev “on 
other grounds 217 N. Y. 96, 111 NE 
467, 112 NE 49]; Matter of Phelps, 
110 App. Div. 69, 96 NYS 862. 

N.. C.—Gunter v. Sanford, 186 N. 
C. 452, 120 Sm 41; Asheville y. 
Wachovia L. & 'T. Co., 143 N. C. 360, 
55 SE 800. 

N. D.—Minneapolis, ete., R. Co. v. 
Minot, 51 N. D. 313, 199 NW 875, 37 
ALR 211; Rolph v. Fargo, 7 N. D. 640, 
76 NW 242, 42 LRA 646. 

Oh.—Weston v. Hamilton County, 
6UOh.. Cir. \Cti 641, 38* Oh Cir. ‘Dec: 
625. 

Okl.—Missouri, ete, R. 
Tulsa, 113 Okl. 21, 238 P 452. 

Or.—Wagoner v. La Grande, 89 Or. 
192, 170 a 305. 

Tex.—Kettle v. Dallas, 35 Tex. Civ. 
A. 632, 80 SW 874. 

Wash.—In re Wighth Ave. North- 
west, 77 Wash, 570, 138 P 10. 

And see cases infra this section. 

43. Wolff v. Denver, 20 Colo. A. 
135, 7%. Py 364. 

44. Kettle v. Dallas, 35 Tex. Civ. 
A. 632, 80 SW 874. ; 

45. Mullins vy. Little Rock, 131 
Ark. 59, 198 SW 262, LRA1918B 461. 

[a] In Arkansas (1) the only 
constitutional limitation with refer- 
ence to creation of local improve- 
ment districts wholly within cities 
is that special assessments must 
rest on the consent of a majority in 
value of the owners. Mullins v. 
Little Rock, 131 Ark, 59, 
262, LRA1I918B 461. (2) And this 
limitation applies only to 
ment districts lying wholly within a 
city. It does not forbid the creation 
in good faith of an improvement 
district lying partly within and 
partly without a city without requir- 
ing the consent of a majority in 
value of the owners. Butler vy. 
Fourche Drain, Dist., 99 Ark, 100, 
137 SW 251. 

46. Briscoe v. Rudolvh, 221 U.S. 
547, 81. SCt 679, 55 L. ed. 848 [aff 32 
App! « GD,- C.) - 167]; sParsons § v2i)-Dig- 
trict of Columbia, 170 U. S. 45, 18 SCt 
521, 42 L. ed. 943. 

47. U. S.—Valley Farms Co. v. 
Westchester County, 261 U. S. 155, 
438 SCt 261, 67 L. ed. 585; Kansas 
City Southern R. Co. v. Little River 
County Road Impr. Dist. No. 6, 256 
U. S. 658. 41 SCt 604, 65 L. ed. 1151; 


Cory. 


198 SW, 


improve- | 


marked out, like all laws, is one which aims to 
do justice in a general way, but cannot be made 
to accurately fit every case;*® it would be a physi- 
cal impossibility to accomplish absolute equality ;°° 
but inequality does not necessarily mean injustice.®! 

Delegation of power. Instead of creating the dis- 


Gast Realty, etc., Co. v. Schneider 
Granite Co., 240 U. S. 55, 60, 36 Sct 
254, 400, 60 L. ed. 5238, 1239; Houck 
v. Little River Drain, Dist., 239 U. 
S. 254, 36 SCt_58, 60 L. ed. 266; 
Cleveland, etc., R. Co. v. Porter, 210 
U.S. 177, 28 SCt 647, 52 L. ed: 1012; 
Seattle v. Kelleher, 195 U. S. 351, 25 
SCt 44, 49 L. ed. 232; Webster v. 
Fargo, 181 U. S. 394, 21 SCt 623, 45 
L. ed. 912; Bauman v. Ross, 167 U. §. 
548, 17 SCt 966, 42 L. ed. 270; Spen- 
cer v. Merchant, 125 U. S. 345, 8 Sct 
921, 31 LL. ed. 763; Lancaster v, 
rere Parish Police Jury, 254 Fed. 
87: oore v, Yonkers, 2 f 5 
149 CoA is 35 Fed. 485, 
rk.—Hamilton v. Wynne Light 
etc., Dist. No. 2 Bd. of Impr., a3 
ae wae epee aa 440; Fayetteville 
ewer Impr, Dist. No. 1 vy, 
98 Ark. 543,136 SW 957. ~ tee et 


Cal.—Lent vy. Tillson, 72 Cal 404 
14 P 71 [aff 140 U. Ss i t 
825, 35 L. ed. 419], megane BS 

olo.—Wolff v. De 
A138, ri > et nver, 20. Colo. 

HWla.—Anderson y. Ocala, 67 Fla 
204, 208, 64 § 775, 52 LR 7 
fete Coed, LRANS 287 

nd.—Hutchins y, Fremont, 

Ind. 74, 142 NE 3; indienenatmcd 
Bryan, 188 Ind. 586, 125 NE 38: 


Adams y. Shelbyville, 
Poe 114, 77 AmSR 
Mass.—Smith v. Worcest 
Mass. 232, 65 NE 40, 59 LRA 728." 
ich.—Detroit v, Wei i 
598, TAT ee ees eil, 180 Mich. 
iss.—Stingily v. Ja 
Miss. 19.7 104 S465. Sper et oe 
Mo.—MeGhee yv. Walsh, 249 
265, 155 SW 445; Bruiemenncian 
Constr. Co. v. St. Louis Shovel 
Co,, 211 Mo, 524, 111.SW 86; He. 
man Constr. Co, v. Wabash R. Cos. 


206 Mo. 172, 104 SW 67, 12 LRA 
112, 121 AmSR 649, 12 AnnCas 630° 


154 Ind. 467. 
484, 49 LRA 


Meier v. St. Louis, 180 Mo. 391 
79 SW 955; Prior v. Buehler, etc, 
Constr. Co., 170 Mo. 439, 71 Sw 


Mont.—MecMillan y. Butte, 

220, 7 P 204, 30 Mont, 
i -—Valley Farms Co, v. Yon- 

kers, 193 App. Div. 433, 184 NYS 300 
[aff 231 N. Y. 558, 132 NE 887]. 

N. C.—Justice v. Asheville, 161. N. 
C.. 62,76 SEH.822) 

N. D.—Ellison v. La Moure, 30 N. 
D. 43, 151 NW 988. 

Oh.—Weston v. Hamilton County, 
SOR. Cir. ‘Ct. 641,83 Oh, Cir. Dec, 

48. See infra § 2937. 

49. Gilsonite Roofing, ete., Co. v. - 
St. Louis Fair Assoc., 231 Mo. 589, 
132 SW 657. 


50. Gilsonite Roofing, etce., Co. v. 
St. Louis Fair Assoc., supra. 
51. Gilsonite Roofing, etc., 


: Com vi 
St. Louis Fair Assoc., supra. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2935-2936] 


trict itself the legislature may delegate this power 
to a municipality®? or to a board of commissioners 
appointed by itself or by the municipality.®? 
this, it is said, does not violate any constitutional 
provision,°* and is not open to the objection that it 
confers arbitrary power on the municipality.°> Nor 
is it necessary that the statute delegating the power 
shall specifically provide that in determining the 
boundaries of the district only property which will 


be benefited can be included.*® 


[§ 2936] bb. By Municipalities. 
delegated by the state legislatures,>’ municipali- 
ties, acting through their councils or other boards 
or officers designated by statute, may create assess- 
ment or taxing districts,°> the power so conferred 
being subject to such limitations as the legislatures. 
may see fit to impose;*® and for obvious reasons,®° 
the power so conferred cannot exceed that pos- 


52. Ind.—Adams_ v. _ Shelbyville, 
154 Ind. 467, 57 NE 114, 77 AmSR 
484. 49 LRA 797. 

Kan.—Atchison, ete., R. Co. v. Pe- 
terson, 5 Kan. A. 103, 48 P 877. 


Ky.—Jackson v. Riffle, 219 Ky. 
689, 294 SW 142. ; : 
Mich.—Hoyt v. East Saginaw, 19 


Mich. 39, 2 AmR 76. 

Miss.—Stingily  v, 
Miss. 19, 104 S 465. 

INLAYS — Matter of Kissel Ave. Sewer, 
ete., 81 Mise. 541, 143 NYS 467. 

N. C.—Schank v. Asheville, 154 N. 
Cc. 40, 69 SE 681; Hilliard v. Ashe- 
ville, 118 N. C. 845, 24 SE 738. 

Okl. —Missouri R. Co. v. Tulsa, 113 
Okl, 21, 238 P 452. 

Wash.—In re Orcas St., 87 Wash. 
218,.-151 P 508; In re Highth Ave. 
Northwest, 17 Wash. 510; 138 © 10; 

And see infra § 2936. 

53. U. S.—Bauman v. Ross, 167 
U. S. 548, 17 SCt 966, 42 L. ed, 270; 
Lancaster v. Sabine Parish Police 
Jury, 254 Fed. 187. 

Ark.—HLittle Rock v. Board of Im- 
provements, 42 Ark. 152. 


Jackson, 


Cal.—Hunt v. Manning, 24 Cal. A. 
44,140 P 39. 
Kan.—Atchison, ete., R. Co. v. Pe- 


terson, 5 Kan, A. 103, 48 P 877. 
N. M.—Palmer v. ‘Farmington, 25 
Ni 1 4556) TOP 227, 

N. Y.—Smith v. Buffalo, 159 N. Y. 
427, 54 NE 62. 

[a] Thus, under an act declaring 
that the board of assessors. shall 
assess the amount ordered to be as- 
sessed for local improvements upon 
land benefited thereby in proportion 
to such benefit, it is the duty of the 
assessor, and not of the common 
council, to define the assessment dis- 


tricts. Smith v. Buffalo, 159 N. Y. 
427, 54 NE 62. 
[b] In New York City the power 


to fix the area of assessment and the 
benefit in case of a sewer rests in 
both the board of estimate and ap- 
portionment and in the commission- 
ers of estimate and assessment, but 
the exercise of this power in its final- 
ity rests, under Greater New York 
Charter (L. [1901] c 466) § 396, with 
the commissioners, the action of the 
board being properly viewed as a 
recommendation suggesting the area 
benefited by the proposed improve- 
ment, which recommendation may or 
may not be filed by the commission- 
ers after investigating and hearing. 
Matter of Kissel Ave. Sewer, etc., 81 
Mise, 541, 143 NYS 467, 468. 

54 See infra § 2937. 

55. Beecher v. Detroit, 92 Mich. 
268, 52 NW 731; Valley Farms Co. v. 
Yonkers, 193 App. Div. 433, 184 NYS 
300 [aff 231 N. Y. 558, 132 NE reinee 

56. Hunt v. Manning, 24 Cal. 44, 
140 P 39 (“It must be onieee: that 
the board properly considered and de- 
termined all the property included 
within an established district would 
be benefited’’). 

57. Delegation of power see supra 


§ 2935. 


140. 
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And 


ments.®° 


sessed by the legislature itself.%+ 
authority is essential to the exercise of the power,*? 
and no power other than that so conferred may be 
exercised,®* the power need not be conferred in 
express terms but may arise by necessary implica- 
tion,®* as where general power is conferred on mu- 
nicipalities by charter or statute to make local 
improvements and pay for them by special assess- 
Where power is vested in a municipal 


[44 C.J.] 557 


While statutory 


council by charter to organize an assessment dis- 


Under power 


58. U. S.—lLancaster v. Sabine 
Parish Police Jury, 254 Fed. 187; 
Moore v. Yonkers, 235 Fed. 485, 149 
CCA 31s Minnesota, ete., Land, etc., 
Co. v- Billings, 111 Fed. 972, 50 CCA 


70. 

Ark. —Matthews v. Kimball, 70 Ark. 
451, 66 SW 651, 69 SW 547: Little 
Rock v. Katzenstein, 52 Ark. "107, 12 
Sw 198. 

Cal.—In re Piper, 32 Cal. 530. 

Colo.—Hallett v. U. S. Security, 
etc., Co., 40 Colo. 281, 90 P 683; Den- 
ver v. Campbell, 33 "Colo. 162, 80 P 
142; Denver v. Kennedy, 33 Colo. 80, 
80 P 122, 467; Wolff v. Denver, 20 
Colo. A, 135, iT P) 364. 

Fla.—Anderson v. Ocala, 67. Fla. 
204, 208, 64 S 775, 777, 52 LRANS 287 
[cit Cyc]. 

Tll.—Mason vy. Chicago, 178 Ill. 499, 
53 NE 354, 
Ind.—Adams v, Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 


49 LRA 797 

Iowa.—Dubuque, ete.) SRR Cowan. 
Se eeomee 152 Iowa 187, 131. NW 
ig hY Newport v. Abbot, 4 Ky, Op. 

La.—Moody v. Spotorno, 112 La. 
1008, 36 S 836. 

Mich.—Detroit v. Weil, 180 Mich. 
593, 147 NW 550; Roberts v. San- 
dusky, 158 Mich. 521, 123 NW 39; 


Goodrich y. Detroit, 123 Mich. 559, 
82 NW.-255. [aff 184 U. S. 482, 22 SCt 
397, 46 L. ed. 627]; Grand Rapids 
School Furniture Co. v. Grand Rapids, 
92 Mich. 564, 52 NW 1028; Beecher 
v. Detroit, 92 Mich. 268, 52 NW 731; 
Davis v. Saginaw, 87 Mich. 439, 49 
NW 667; Hoyt v. East Saginaw, 19 
Mich. 39, 2 AmR 76. 

Miss.—Stingily  v. 140 
Miss. 19, 104 S 465. 

Mo.—Williams v, Hybskmann, 311 
Mo. 332, 278 SW 377; In re East 
Bottoms Drain., etc., Dist., 305 Mo. 
577, 259 SW 89; McMurry v. Kansas 
City, 283 Mo. 479, 223 SW 615; McGee 
v. Walsh, 249 Mo. 266, 155 SW 445; 
Prior v. Buehler, etc., Constr, Coys 170 
Mo. 439, 71 Sw’ 205; Kansas City Vv. 
Baird, 98 Mo, 215, 11 SW 248, 562; 
Williams v. Hybskmann, (A.) 247 SW 
203; Pleadwell v. Missouri Glass Co., 
151 Mo. A. 51, 131 SW 941. 

Nebr.—Shannon vy, Omaha, 73 Nebr. 
507, che NW 53, 106 NW 592 

N. Y¥.—Genet v. Brooklyn, 99 ING. . 
96, 1 NE 777; Matter of Kissel Ave 
Sewer., etc., 81 Misc. 541, 143 NYS 
467 

N. C.—Schank v. Asheville, 154 N. 
C. 40, 69 SE 681. 

N. D.—Ellison v. La Moure, 30 N. 
D. 43, 151 NW 988. 

Okl.—Missouri, etc., R. Co. v. Tulsa, 
14332°OkK]. 21, 1238 PR 452: Flanagan v. 
Tulsa, 55 Okl. 638, 155 ’P 542. 

Tex.—Kettle v. Dallas, 35 Tex. Civ. 
A. 632, 80 SW 874. 

Wash.—In re Highth Ave, North- 
west, 77 Wash. 570, 138 P 10. 

[a] Validating acts of de facto 
officers.—Where a statute which at- 


Jackson, 


trict, the council itself must define and establish 
a definite district and cannot delegate this power to 
anyone else, whether a municipal officer or private 
person.®°® However, it has been held that the legality 
of the organization is not affected by the fact that 
the assessor or city engineer furnished the informa- 
tion on which the council acted,®? or because the offi- 
cers actually outlined the assessment district,®* pro- 


tempted to raise the classification of 
a municipality so as to constitute it 
a city of the second class was de- 
clared unconstitutional, the legisla- 
ture may enact a statute confirming 
its officers in office until their suc- 
cessors have been elected and vali- 
dating their acts, and thereafter these 
officers may, under the authority of 
this statute, validly create an im- 
provement district and levy assess- 
ments. Cotten v. Hughes, 125 Ark. 
126, 187 SW 905. 

59. Missouri, etc., R. Co. v. Tulsa, 
113 Okl. 21, 288 P 452; Flanagan v. 
Tulsa, 55 Okl. 638, 155 P 542. 

60. See supra § 226 in 43 C. J.; 
ee Constitutional Law 


§ : 

61. Fayetteville Sewer Impr. Dist. 
art 1 v. Pollard, 98 Ark, 543,.136 SW 

62. Lewis v. Rieff, 114 Ark 366, 
169 SW 1184; Sewer Dist. No. 2 Bd. 
of Impr. v. Moreland, 94 Ark. 380, 
127 SW 469, 21 AnnCas 957; Morril- 
ton Waterworks Impr. Dist. v. Harl, 
71. Ark. 4, 69 SW 577,71. SW. 666; 
Gassner vy. McCarthy, 160 Cal. 82, 116 
P 73; State v. Moss, 44 Wash. 91, 86 
P 1129, 

[a] Thus a statute conferring on 
towns having a population of six 
thousand or more the power to create 
a special assessment district and to 
levy a special assessment for public 
improvements does not authorize a 
town having a less population to cre- 
ate an assessment district. State v. 
Moss. 44 Wash. 91, 86 P 1129. 

63. Augusta v. Smith, 117 Ark, 93, 
174 SW 543; Lewis v. Rieff, 114 Ark. 
366, 169 SW 1184. 

[a] Thus a statute authorizing 
the formation of improvement dis- 
tricts for the purpose of grading or 
otherwise improving streets and 
alleys or making any local improve- 
ments of a public nature does not 
authorize the organization of an im- 
provement district for the establish» 
ment of a new alley. The statute 
evidently refers to streets and alleys 
already open or provided for. Lewis 
v. Rieff, 114 Ark. 366, 169 SW 1184. 

64, Ark,—Augusta v. Smith, 117 
Ark. 93, 174 SW. 543. 

Ill.— Mason v. Chicago, 178 Ill. 499, 
53 NE 354. , 

Ky.—Louisville Steam Forge Co. v. 
Anderson, 57 SW _ 617 22 KyL 
ae 

Cc.—Justice v: Asheville, 161 N. 
iG. aa 76 SE 822. 


Wash.—State v. Moss, 44 Wash. 91, 
86 P 1129. 

65. Mason v. Chicago, 178 Ill, 499, 
53 NE 354; Louisville Steam Forge 
Co, v. Anderson, 57 SW 617, 22 Kyl 
397; Justice vy, Asheville, 161 N. C562; 


76 SE 822; State v. Moss, 44 Wash. 
91, 86 PB 1129. 
66. Whitney vy. Hudson, 69 Mich. 


189, 837 NW 184. 

67. Davies v. Saginaw, 87 Mich. 
439, 49 NW 667. 

68. Davies v, Saginaw, supra. 


558 [44 C.J.] 


vided their action was adopted, approved, and con-— 


firmed by the council.®® 

Initiative and ‘referendum statutes apply only to 
matters of general legislation, in which all the quali- 
fied electors of the city are interested,’® and not to 
matters of purely local concern such as the creation 
of a special improvement district, in which only 
the inhabitants or property owners are interested." 

[§ 2937] cc. Constitutionality of Statutes.”2 It 
has generally been held that the acts of congress 
or of state legislatures in creating special assess- 
ment or special taxing districts are not in contra- 
vention of the Fourteenth Amendment unless the 
action taken is palpably arbitrary or a plain abuse 
of authority; and also that statutes delegating this 
power to municipalities or to boards appointed 
by the legislature or by municipalities do not 
violate ‘any constitutional provision.7* But a law 
establishing a taxing district, under which there is 
no reasonable presumption that substantial justice 
will be done but under which property owners will 
probably be disproportionately taxed, cannot stand 
as constitutional against one actually so taxed.” 
And it has been held that a statute, which authorizes 
private individuals to create and fix the boundaries 
of a district for a public improvement, to be paid for 
by taxes levied on the property within the district, 
without any provision for determination by a com- 
petent tribunal whether the creation of the district 
and the construction of the improvement will: pro- 
mote public health, convenience, or welfare, and 
without any provision for determination whether the 
owner’s property has been arbitrarily or unjustly 
included within the district, or whether his property 
will receive any benefit from the proposed improve- 


69. Davies v. Saginaw, supra 


Oreas St., 
_ See supra §§ 946-970 in 43 
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87 Wash. 218, 151 P 508; 
In re Highth Ave., 


plc Bt Ds oy 
[§§ 2936-2938 


ment, is invalid, because it authorizes the taking of 
private property for a public use without just com- 
pensation and deprives the owner of his property 
without due process of law.’é 

[§ 2938] (d) Boundaries and Property Included— 
aa. In General. Except where the area to be in- 
cluded in an assessment or taxing district is fixed 
by charter or statute,"’ the area must be determined 
by the proper authorities of the municipality to 
which the power of creating the district has been 
delegated.7® In fixing the boundaries the require- 
ments of the statute or charter must be complied 
with and no land included therein other than that 
for which there is statutory authorization;’® and, 
on the other hand, no property should be omitted 


-which the statutory scheme of organization calls 


for,®° although if a municipality is vested by stat- 
ute with discretion in the matter of fixing the bound- 
aries, it may exercise its discretion in the matter of 
excluding property.*! If property is benefited to 
any extent it may be included within an improve- 
ment district.22 And property may be included in 
the district, although not under immediate neces- 
sity for additional facilities, where it is otherwise 
a part of a scheme looking to future growth since 
it.receives a present benefit justifying the levy’ of 
taxes.°% 

Business houses and residences through which the 
street to be improved passes may be classed together 
and put into one district without rendering the or- 
ganization of the district invalid.§* 

Ignoring political divisions. It is not necessary 
that the boundaries shall be the same as those of the 
political districts of the state but special districts 
may be established for special purposes wholly ignor- 


223 SW 57; State v. St. Louis, 234 


Northwest, 77| Mo. 110, 135 SW 928; Collier v. West- 


a Allen v. Butte, 55 Mont. 205, 
175 P..595, 

72. Prescribing methods of fixing 
boundaries of taxing districts see 
infra § 2939. 

Ta.) . ee RE City Southern 
R. Co. v. Little River County Road 
Impr. Dist. No.6, 256 U. S. 658, 41 
SCt 604, 65 L. ed. 1151; Gast Realty, 
etc., Co. v. Schneider Granite Co., 240 
U.S: 55, 60, 36 SCt 254, 400, 60 L. ed. 
523, 1239; Houck  v. Little River 
Drain. Dist.,.239 U. S, 254, 36 SCt 58, 
60 L. éd. 266; Briscoe v. Rudolph, 221 
U. 8S. 547, 31 SCt 679, 55 L. ed. 848 
[aff 32 App. (D. C.) 167). 

Kan.—Watts v. Winfield, 101 Kan. 
470, 168 P 319. 


Miss.—Stingily v. Jackson, , 140 
Miss. 19, 104 S 465. 
Mo.——_Dickey v. Seested, 283 Mo. 


167, 223 ‘SW 57; McGhee v. Walsh, 
249 Mo. 266, 155 SW 4465. 

Mont.—McMillan y. Butte, 30 Mont. 
220,''76' RP 208: 

74 Gittle Rock v. Board of Im- 
provements, 42 Ark, 152; Gall v. 
Beckett, (Nebr.) 213 NW 370; Palmer 
v. Farmington, 25 N. M. 145, 179 P 


227;, In ‘re Oreas' St., 87 Wash, 218, 
161 P 508, 
[a] ' Thus it has been held that a 


provision that nothing in the consti- 
tution shall prohibit the general as- 
sembly from authorizing assessments 
in towns and cities for local improve- 
ments under such regulations as may 


be prescribed by law does not prevent. 


the delegation of power to form an 
assessment district to an improve- 
ment board instead of to the council 
of the municipality. Little Rock v. 
Board of Impr., 42 Ark. 152. 

[b] Due process of law.—These 
statutes have been upheld as against 
an objection that they operated in 
denial of due process of law. In re 


60, 36 SCt 254, 400, 60 L. 


Wash, 570, 138 P 10. 

75. Gast Realty, ete., Co,  v. 
Schneider Granite Co., 240 U. S._55, 
ed. 523, 
1239 [rev 259 Mo, 153, 168 SW 687]; 
Abernathy v. Fidelity Nat. Bank., 
etc., Co., 274 Fed. 801. 

[a] Thus the creation of an as- 
sessment district to meet the ex- 
pense of local improvements amounts 
to the taking of private property for 
public use where the assessed valu- 
ation of the property in the district 
created for general tax purposes ag- 
gregates no more than the cost of the 
improvements. Abernathy vy. Fidelity 
Nat. Bank., etc., Co.,.274 Fed. 801. 

76. Hlliott v. Wille, 112 Nebr. 78, 
198 NW 861, 200 NW 347. 

77. ‘Cooper v. Nevin, 95 Ky. 85, 
13 SW 841, 11 KyL 875; Loeser v. 
Redd, 14 Bush (Ky.) 18; Granite 
Bituminous Pav. Co, v. Fleming, 251 
Mo. 210, 158 SW 4. 

[a] Description of territory in- 
cluded.—A statute which describes 
the territory of the assessment dis- 
trict as “all of the real estate in the 
city of Fort Smith” sufficiently de- 
seribes the property to be included 
and does not invalidate the organiza- 
tion of the district by reason of im- 
proper description of the territory in- 
cluded. Emerich v. Bourland, 156, 
Ark, 495, 246 SW 872. 

Particluar statutes considered see 
infra §§ 2989-2958. 

78. Dubuque, etc., R. ‘Co. v. Mitch- 
ell, 152 Iowa 187, 181 NW 25; Ricker 
v. Helena, 68 Mont. 350, 218 ’p 1049; 
Matter of Kissel Ave. Sewer, etc., 81 
Misc. 541, 148 NYS 467; Matter of 
East One Hundred and Sixty-Ninth 
St., 26 Misc. 257, 56 NYS 819 [aff 40 
App. Div. 452, 519, 58 NYS 100, 163 
(aff 161 N. Y. 622 mem, 55 NE 1097 
mem) ]. 

79. Dickey v. Seested, 283 Mo. 167, 


ern Pav., etc., Co., 180 Mo. 362,-79 SW 
947; Sivyer, 'etc., Co. Vv. Spokane, art 
Wash. 282, 137 Pp 808; Pratt v. Spo- 
kane, 69 Wash. 701, 125 P 777; Cook 
v. Spokane, 69 Wash. 526, 125 P7776. 

80. Granite Bituminous Pav. roo. Vv. 
Fleming, 251 Mo. 210, 158 SW 4; 
Meier v. St. Louis, 180 Mo. 391, 79 
SW 955; Grovers v. New Rochelle, 95 
Misc. 352, 159 NYS 221 [aff 177 App. 
Div. 934, 164 NYS 10938]. 

81. Brown v. Anacortes, 79 Wash. 
33,,,189 P 652. 

Tal Thus a statute providing for 
the assessment of the cost of trunk 
sewers on property specially bene- 


| fited, extending to an outlying dis- 


trict in conformity to topographical 
conditions, including “ag near as may 
be” all territory which can be sew- 
ered or drained through such trunk 
drains and the subsewers connected 
thereto, etc., is not mandatory, but 
leaves the city some discretion in de- 
termining whether the topography of 
the country shall be regarded strictly 
or for the best interests of the city 
or property owners, and hence it is 
not necessarily improper to exclude 
certain property from an assessment 
district which it does not appear can- 
not be sewered into other sewers. 
aes v. Anacortes, 79 Wash. 33, 139 
i 

82. Fayetteville Sewer Impr. Dist. 
ie 1 v. Pollard, 98 Ark. 548, 1836 SW 

83. Thielan v. Metropolitan Sew- . 
erage Commn., 178 Wis. 34,'189 NW 
484. See Hapgood v. Seattle, 69 
Wash. 497, 125 P 965 (an assessment 
district is not limited to real estate 
ultimately liable to assessment but 
includes all the real estate within 
the outer boundaries of the district 
defined). 

84. State v. Trulock, 109 Ark, 556, 
160 SW 516. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing political divisions.®5 
Independently of private ownership. Under a 
statute authorizing a city council to fix the bound- 


aries of an assessment district which does not indi- . 


cate that the size of the lot actually owned by the 
individual shall determine what portion thereof 
shall be included, the council may properly fix the 
boundaries independently of private ownership, es- 
pecially where to do otherwise would result in gross 
inequality of cost and benefits.5¢ 

Mere variation from a custom to include prop- 
erty within a given distance of the improvement 
does not necessarily present a case of discrimina- 
tion or a demonstrable mistake which will render 
the organization void.** 

[§ 2939] bb. Particular Statutes Considered—(aa) 
In General. The inclusion of property in an assess- 
ment or taxing district may depend on particular 
statutory or charter provisions and the construction 
given to them,®® such as provisions for including cer- 
tain blocks or squares, or portions thereof,®® and 
provisions fixing the maximum or minimum distance 
of side lines from the street improved.®® Under a 
statute providing for the inclusion in a trunk sewer 
district of all property which cannot be sewered or 
drained through the trunk sewers and subsewers 
connected therewith according to topographical con- 
ditions, the fact that a tunnel may be necessary to 
drain certain property included within a trunk sewer 
district into a sewer and that the property could be 
sewered by means of a separate sewer system at an 
expense of six dollars a lot less than by means of 
laterals connected with the trunk sewer in question, 
is not sufficient to show that the property was im- 
properly included in the district. 

’ In Kentucky, under the statute governing the 
original construction of streets, alleys, and such im- 
provements,®” if the territory on neither side of the 
street to be improved is defined into squares, it is 
for the council to fix the depth on both sides which 
will constitute the district;?? but it is otherwise 
where such territory is defined into squares, the stat- 
ute in such case fixing the district.°* If the property 
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on each side of the street to be improved is defined 
into blocks or squares by principal streets, the lines 
of the district should be drawn through the center 
of each block ‘parallel with the street, although one 
block has a greater depth than the other.® If the 
property on one side of the street to be improved 
is defined into blocks or squares by principal streets 
and on the other side it is not, that part of the dis- 
trict on the side not so defined must be of a depth 
equal to that on the side that is defined into squares 
by principal streets,®°* and will, if bounded by prin- 
cipal streets, be treated as if the cross streets at 
right angles to the improved street had been. ex- 
tended to the territory on that side;®? and, although 
the distance to the next parallel street may be 
greater than the depth of an ordinary square, ‘yet, 
if it is apparent that the distance is not great 
enough to admit of the territory being subdivided 
by another parallel street, the divisions made by 
the imaginary extensions of the cross streets will be 
treated as squares within the meaning of the char- 
ter and the taxing district extended halfway to the 
parallel street,°* and property within one of the 
squares so formed cannot be taxed to pay the cost of 
the improvement in the other.®® The council has no 


‘more discretion in fixing the district for one side 


than they have for the other.1_ While the requirement 
that the cost of improvements shall be apportioned 
against the lots in each quarter of a square? has 
been held to apply only to improvements extend- 
ing along the entire square,* and not where a part 
has already been improved under the orders of the 
municipality and paid for by the owners of prop- 
erty adjacent thereto,* it has been held that ‘under 
a provision that assessments shall be made on the 
whole of each quarter of a square bounding: on the 
improvements,° all property in a quarter.square is 
subject to the assessments, although ‘the’ improve- 
ments extend along only a part of its face.6 Under 
charter or statutory provisions then in effect:it has 
been held that, where an alley extends through an 
entire square, all the property within the ‘square 
must be included in the assessment district;’ that if 


_ 85. Indianapolis v. Bryan, 188 Ind. 
586, 125 NE 38; Brown vy. Baltimore, 
etc., R, Co., 186 Ind, 81, 115 NE 86; 
Peo. v. Brooklyn, 4.N. Y. 419, 55 AmD 
266; Asheville v. Wachovia L. & T. 
Co., 143 N. C. 360, 55 SE 800; Kettle 
v. Dallas, 35 Tex. Civ. A. 632, 80 SW 


874. 
86. Ricker v. Helena, 68 Mont, 350, 


218 P 1049. 

87. Little Rock vy. Boullioun, 171 
Ark, 245, 284 SW 745. : 
“88. See cases infra this section; 
and §§ 2940-2948, ‘ 

89. See cases infra this section; 
and infra § 2942. 

[a] In New York, under a statute 
providing that, in case of the open- 
ing of any street where no building 
for which compensation can lawfully 
be made shall be taken, the assess- 
ment district shall not extend beyond 
the center limit of the block adjacent 
thereto nor beyond the ends of the 
street or avenue or portion thereof 
sought to be opened, property beyond 
the limit so prescribed cannot be as- 
sessed for the value of a building ex- 
cept in cases where one is taken for 
which compensation can lawfully be 
made. Matter of Board of St. Open- 
ing, etc., 64 Hun 59, 18 NYS 727, 940. 

All property to center of blocks on 
each. side of street see infra § 2940. 

What constitutes “block” or 
“square” see infra § 2942. 

90. See infra § 2941. 

91: Brown v. Anacortes, 79 Wash. 
93,-139 -P .652. Jee 
92. Carroll St. (1922) § 2833 (re- 
lating to cities of the first class and 


providing in effect that such original 
eonstruction shall be at the exclusive 
cost of the owners of lots in each 
fourth of a square to be equally ap- 
portioned, that each subdivision of 
territory bounded on all sides by 
principal streets shall be deemed a 
square, and that, when the territory 
contiguous to any public way is not 
defined into squares by principal 
streets, the ordinance for the im- 
provement thereof shall state the 
depth on both sides fronting the im- 
provement to be assessed for the cost 
of making the same according to the 
number ‘of square feet owned by the 
parties respectively within the depth 
as set out in’ the ordinance). 

93. ‘Miller v. Figg, 175° Ky.° 495, 
194 SW 566; Louisville v. American 
Standard Asphalt Co., 125 Ky. 497, 


102 SW 806, 31 Kyl 133; Barber, etc., | 


Pav. Co. v. Garr, 115 Ky. 334, 73 SW 
1106, 24 Kyl 2227; Fidelity Trust, 
etc., Co. v. Voris, 110 Ky. 315, 61 SW 
474, 22 KyL 1873. 

94. Cooper v. Nevin, 90 Ky. 85, 13 
SW 841, 11 KyL 875; Loeser y, Redd, 
14 Bush (Ky.) 18. : 

95. Koop v. Henry Bickel Co., 168 
Ky. 496, 182 SW 617; Cooper v: Nevin, 
90° Ky, 85, 13 SW 841, 11 KyL> 875. 
Compare Stengel v. Preston, 89 Ky. 
616, 13 SW 839, 11 KyL 976 (where 
property on one side of the street 


| was defined into four Squares, while 


that on the other side constituted but 
a single square, and the street was 
improved under one ordinance and 
one contract, the lots in the four ad- 
joining squares can be assessed for 


the cost of the improvement as if 
there was in fact but a single square 
on that side of the street), [ a) 

[a] Rule applied:— Where the 
block on one side of the ‘street was 
six hundred and twelve feet:deep and 
the block on the other side one thou- 
sand three hundred feet deep. ' Koop 
Vv. Henry Bickel Co., 168 ‘Ky. 496; 182 
SW 617. 

96. Long v. Barber, ete.; Pav. Co., 
151 Ky. 1, 151 SW 6; Preston v. Rob- 
erts, 12 Bush (Ky.) 570. °°. 

[a] Reason assigned is ‘that this 
is necessary to comply with. the re- 
quirements of the law of equality of ~ 
burden. Louisville v. ‘American 
Standard Asphalt Co.,°125 Ky. 497, 
102 SW 806, 31 KyL 1338. was : 

97. Cooper v. Nevin, 90. Ky.. 85, 
13 SW 841, 11 KyL 875; Specht v. 
Barber, etc., Pav. Co., 80 SW 1106, 26 
Kyl 193. ’ 

98. ‘Cooper v. Nevin, 90 Ky. 85, 13 
Sw 84h t Sky bes ib! aes 

99. Cooper v. Nevin, supra. 

1. Louisville v. American Stand- 
ard Asphalt Co., 125 Ky. 497, 102 SW 
806, 31 Kyl 133. 

2. Louisville Charter in effect in . 
1866. : i 

3. Beek v. Obst, 12 Bush (Ky.) 268, 

4, Beck v. Obst, supra. \, 

5. See Louisville Charter in effect 
in 1893. ‘ 

6. Boone v. Nevin, 23 SW 512, 15 
KyL 547 [foll Stengel v. Preston,’ 89 
Ky. 616,,13 SW 839, 11 KyL 976]. 

7. Connelly v. Shadburne,' 6 KyL 
600 (1885); Connelly v. Zable, 6 Kylu 
309 (1884). + Koes 
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the alley is located at ‘unequal distances from 
parallel streets the district extends on each side of 
the alley to the nearest parallel street;® but that if 
an alley lies wholly within one of thé quarters of a 
square only the property within that quarter can be 
assessed.® 

[§ 2940] (bb) Including All Property to Center 
of Blocks on Each Side of Street Improved. By the 
provisions of some statutes or charters, the assess- 
ment district is to be fixed by including all property 
to the center of the blocks on either side of the 
street improved ;'° and the constitutionality of these 
provisions has been upheld.t+ And even in the ab- 
sence of special statutory authorization, it has been 
held that this is a reasonable method of fixing the 
boundaries ofa district,!? and probably ‘‘the fairest 
and most equitable plan which could be followed.’’!* 
Under the statutes it has been held that the rule 
applies equally whether the improvement is of the 
street upon which the lots front or of the street 
to which they le parallel.1* A statute or charter, 
requiring the boundary line of the district to be 
drawn ‘‘midway between the street to be improved 
and the next parallel or converging street on each 
side,’’ applies to land which has not been platted 
or divided into blocks and lots,!® and such is /the 
construction placed on a charter providing that the 
taxing district shall include all the property between 

8. Schmelz v. Giles, 12 Bush (Ky.) 
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Kan. 470, 168 P 319; Ottawa v. Barney, 
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lines drawn parallel to the street improved and 
back from it one-half block from each side.1® On 
the other hand, it has been held that ordinarily un- 


.platted land is not to be assessed to the center of 


the block on either side of the street, under a stat- 
ute providing that, where the lands are platted, the 
cost of the improvement shall be assessed on all the 
lots and pieces of ground to the center of the block, 
and on the unplatted land to the depth of three 
hundred feet,'* even though the land is surrounded 
on all sides by streets;1® but even under this stat- 
ute it is recognized that exceptional circumstances 
may require unplatted land to be treated as a platted 
block so as to authorize an assessment by the center- 
-of-the-block rule. Where this system of assess- 
ment prevails, it has been held that no condition can 
arise which will authorize the extension of the dis- 
trict across the entire block.?° 

The district should be established by drawing a 
line midway between the street to be improved and 
the next parallel or converging street,?' although a 
private way lies between the street being improved 
and the other street,?* and irrespective of the dis- 
tance between the street to be improved and the 
parallel or converging street;?* and in consequence 
it is not unlawful to make the district deeper on 
one side than on the other.** This, it is said, does 
not render the statute obnoxious to the Fourteenth 
that a city block covers the smallest 


491 (1873). 

© Meyer v. Zell, 14 KyL 816 

10. See statutory and charter pro- 
visions; and Hipple v. Bates County, 
223 Fed. 22, 188 CCA 436 [certiorari 
den 241 U. S. 672 mem, 36 SCt 723 
mem, 60 L. ed. 1231 mem] (Mo. St. 
[1900] § 9254); Amsbary v. Twin 
Falls, 34 Ida. 313, 200 P 723 (Comp. 
St. § 4011); Olsson y. Topeka, 42 
Kan. 709, 21 P 219; Blair v. Atchison, 
40 Kan. 358, 19 P 815 (L. [1887] ¢ 99 
§ 4); Felt v. Ballard, 38 Wash. 300, 
80 P 532 (L. [1901] p 229 c 113 § 1). 
See also Commerce Trust Co. v. Keck, 
283 Mo, 209, 223 SW 1057 (Kansas 
City Charter); State v. St. Louis, 211 
Mo. 591, 111 SW 89 (St, Louis Char- 
ter). 

a Statutes authorizing bound- 
aries of this character.—(1) Where 
the charter provides that the board 
of commissioners. shall have _ the 
power to assess the whole cost of 
construction against the owners of 
the property abutting upon the street 
improved, who are benefited thereby, 
and in apportioning the cost of such 
improvement each quarter block shall 
pe charged with its due proportion of 
paving, both the front and side 
streets on such block, together with 
the areas formed by street intersec- 
tions, which costs shall be aj)por- 
tioned among the lots or subdivisions 
of such quarter blocks according tb 
the benefit to each lot or parcel, the 
taxing district shall include all the 
property between lines drawn parallel 
with the street improved and back 
from it one-half block on each side. 
Southern Surety Co. v. Jay, 74 Okl. 
213, 178 P 95; Flanagan v. Tulsa, 55 
Okl, 638, 155 P 542; Missouri, etc., R. 
Co. v. Tulsa, 45 Okl. 382, 145 P 398. 
(2) Such also is the effect of a char- 
ter provision that, in the formation 
of special assessment districts, a line 
shall be drawn midway between the 
. street to be improved and the next 

parallel or converging street on 
either side of the street to be im- 
proved, which line shall be the bound- 
ary of the district. See Missouri 
cases supra this note. 

Intersecting streets see supra § 
2847, 

11. Amsbary v. Twin Falls, 34 Ida. 
313, 200 P 723; Watts v. Winfield, 101 


10 Kan. 270; Loth v. St. Louis, 257 
Mo. 399, 165 SW 1028; Granite Bitu- 
minous Pav. Co, v. Fleming, 251 Mo. 
210, 158 SW 4; Gilsonite Roofing, etc., 
Co. v. St. Louis Fair Assoc., 231 Mo. 
589, 1832 SW 657; State v. St. Louis, 
211 Mo. 591, 111 SW 89; Meier v. St. 
Louis, 180 Mo. 391, 79 SW 955; Collier 
v. Western Pay., etc., Co., 180 Mo. 362, 
79 SW 947. 

[a] The Fourteenth Amendment 
is not violated by these provisions. 
Dickey v. Seested, 283 Mo. 167, 223 
SW 57; Loth v. St. Louis, 257 Mo. 
399, 165 SW 1028; Gilsonite Roofing, 
etc., Co. v. St. Louis Fair Assoc., 231 
Mo. 589, 132 SW 657; Fruin-Bambrick 
Constr. Co. v. St. Louis Shovel Co., 
211 Mo. 524, 111 SW 86. 

12. In re Seattle, 57 Wash. 178, 
181, 106 P 755. 

“It is always difficult to determine 
the exact dividing line where the 
special benefits cease and general 
benefits begin in this class of cases. 
The greatest special benefit, of course, 
attaches to the lots immediately 
abutting upon the street. But some 
special benefits necessarily attach to 
the lots and blocks distant there- 
from, diminishing as the distance in- 
creases. The line must be drawn 
somewhere, and we think it is not 
unreasonably drawn at the center of 
the block, as was done in this case.” 
In re Seattle, supra. 

13. Matter of Second, etc., Sts., 98 
Mise. 716, 168 NYS 521. 

14. Attawa v. Barney, 10 Kan. 270. 

15. Granite Bituminous Pav, Co. v. 
Fleming, 251 Mo. 210, 158 SW 4; Gil- 
sonite Roofing, ete., Co. v. St. Louis 
Fair Assoc., 231 Mo. 589, 182 SW 657; 
Meier v. St. Louis, 180 Mo, 391, 79 
SW _ 955. 

16. St. lLouis-San Francisco R. 
Co, v. Tulsa, 15 F. (2d) 960 (charter 
of Tulsa, Oklahoma). 

17. Watts v. Winfield, 101 Kan. 
470, 168 P 819; McGrew v. Kansas 
City, 64 Kan. 61, 67 P 438. 

See cases supra note 17. 
Atchison, ete., R. Co. v. Cha- 
95 Kan. L6l,° L475 2836: 

Thus, where parts of streets 
in the heart of a city are missing on 
account of the existence of railroad 
tracks and rights of way, it is proper 
for the city, for the assessment of 
special improvements, to consider 


unit of city property which is actu- 
ally surrounded by streets, and to 
extend the special assessments to the 
center of such block, even though 
such assessment may thereby cover 
the railway property within such 
block, which is not platted. Atchison, 
ete., R. Co. v. Chanute, 95 Kan. 161, 
147 P 836. 

20. State v. St. Louis, 234 Mo. 110, 
185 SW 928. ; 

21. See cases infra this section. 

[a] What is a pdrallel street.— 
“It is necessary that the street -paral- 
lel to the one to be improved must 
necessarily be parallel throughout the 
full length of the improvement to be 
made, but the district line may and 
must deflect accordingly as the street 
to be improved is paralleled its whole 
length or partly by one street and 
partly by another.” Collier v. West- 
ern Pav., etc., Co., 180 Mo. 862, 390, 
79 SW 947 (quoted in Fruin-Bambrick 
Constr. Co, v. St. Louis Shovel Co., 
211 Mo. 524, 534, 111 SW 86). 

22. Meier v. St. Louis, 180 Mo. 391, 
79 SW 955 (the district line should 
have been established midway be- 
tween the streets being improved and 
the next parallel street and not be- 
tween the street being improved and 
the private way). 

23. Dickey v. Seested, 283 Mo. 167, 
223 SW 57; Granite Bituminous Pay. 
Co. v. Fleming, 251 Mo, 210, 158 SW 
4; Fruin-Bambrick Constr. Co. v. St. 
Louis Shovel Co., 211 Mo. 524, 111 
SW 86. 

[a] Accordingly where the charter 
provided that a boundary line of the 
assessment district shall extend back 
to the middle of a tract laid off into 
blocks and lots, the district cannot be 
made to include the whole of a block 
only seventy-six feet wide, but only 
half of it. Dickey v. Seested, 283 Mo, 
167, 223 SW 57. 

24 St. Louis-San Francisco R. Co. 
v. Tulsa, 15 EF. (2d) 960 (charter of 
Tulsa, Oklahoma); Bush vy. Topeka, 
103 Kan. 897, 176 P 642; Watts v. 


Winfield, 101 Kan. 470, 168 P 319;. 


Loth v. St. Louis, 257 Mo. 399, 165 
SW 1023; Granite Bituminous Pav. 
Co. v. Fleming, 251 Mo. 210, 158 SW 
4; Gilsonite Roofing, etce., Co. v. St. 
Louis Fair Assoc., 231 Mo. 589, 132 
SW 657. 

[a] Rule applied: (1) Where the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2940-2942] 
_ Amendment but is no more than an incidental in- 
“equality such as may be expected from the ap- 
plication of any general rule designed to give 
approximately just results where there is no possi- 
ble standards by which exact equality may be 
assured.?° 

[§ 2941] (cc) Fixing Maximum or Minimum Dis- 
tance of Side Lines from Street Improved. In In- 
diana, under a statute fixing the maximum limits 
of the special tax districts at one hundred and fifty 
feet from either line of the portion of the street to 
be improved,?* no land outside the district is liable 
to be assessed in any event;?? and the fact that the 
statute contains another provision that lots border- 
ing on the street to be improved shall be primarily 
assessed without regard to their depth does not 
have the effect of enlarging the district;?® and fur- 
thermore, no assessment can extend the line across 
another street, even though the land is owned by 
the same person and is within one hundred and 
fifty feet of the street to be improved.?® 

In Iowa, under a statute specifically authorizing 
the levy of special assessments against privately 
owned property situated between the street im- 
proved and the next street, but limiting the au- 
thority of the assessing body to privately owned 
property situated within three hundred feet of the 
street improved,®° the assessment of property more 
than three hundred feet from the street improved 
is void.*t' But private property situated within the 
three-hundred-foot radius may be assessed, although 
there was no street beyond the one improved.*” 

In Washington, under a statute providing that 
the district shall include all property between the 
termini of the improvement abutting on the street 
to be improved to a distance back from the mar- 
ginal lines thereof to the center line of the blocks 
facing or abutting thereon, and providing that, in 
any case, such distance back shall be at least ninety 
feet and that in case of unplatted property the dis- 
tance back shall be the same distance as that in- 
cluded in the assessment of platted land immediately 
adjacent thereto,?* the term ‘‘platted property’’ 
means land included by regularly intersecting 
streets,34 and land readily susceptible of subdivi- 


assessment district was one hundred 
and seventy-five feet deep on’one side 
of the improved street and seven 
hundred and nineteen feet deep on the 
other side. Granite Bituminous Pav. 
Co. v. Fleming, 251 Mo. 210, 158 SW 4. 
(2) Where the district was one thou- 


Kerr, 
sand two hundred and fifty feet deep | 424 
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‘the street was proper.*? 


the effect is to cut off and put out- 
side the special tax district a portion 
of the land which otherwise would be 
within that district, and the area of 
the special tax district is thereby ac- 
cordingly reduced.” 
68 Ind, A. 290, 120 
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sion into blocks of ordinary size by a mere extension 
of abutting streets, which has never been so sub- 
divided, is ‘‘unplatted’’ land.*° The line of the 
assessment district must not extend back on it 
further than on the platted property adjacent 
thereto.*° If two adjoining unplatted tracts are 
bounded respectively by platted blocks of unequal 
width, each tract is subject to assessment the same 
distance back as the platted district adjacent to it, 
notwithstanding these distances are unequal, due to 
the inequality of the width of the lots adjacent to 
each.*’ The fact that a platted block was unevenly 
divided by an alleyway does not warrant the assess- 
ment on the unplatted adjacent property of less 
than one half of the width of the platted block.** 
Platted property is controlling over the unplatted 
property, notwithstanding the unplatted property 
was separated on one side from the platted prop- 
erty by a cross street.2°° The minimum distance 
of ninety feet fixed by the statute cannot be de- 
creased because of separate plattings of uplands 
and contiguous highlands without any intervening 
street or alley so as to constitute separate lots or 
blocks.t*°. Where a statute required an ordinance 
establishing an improvement district to include un- 
platted land within a distance of one hundred and 
twenty feet back from the street improved,*! a block - 
of irregular shape and averaging two hundred feet 
in width, which was used chiefly for railroad pur- 
poses, was considered unplatted land and its assess- 
ment to one hundred and twenty feet back from 
Where a charter provides 
that the side lines shall not be more than one hun- 
dred and fifty feet distant from the nearest line of 
the street improved,** an amendment thereto read- 
ing that, unless otherwise provided by ordinance, 
the assessment district shall be coterminous with 
the portion of the street improved and in such case 
the side lines shall be one hundred and fifty feet 
distant, ete.,44 is not sufficiently definite and ex- 
plicit to remove the one hundred and fifty foot side 
limit imposed by the original charter provisions.*® 

[§ 2942] (dd) What Are Blocks, Squares, or 
Streets for Purpose of Fixing Boundaries. The 
words ‘‘blocks’’ and ‘‘squares’’ used to designate 


erty. Sivyer, etc., Co. v. Spokane, 77 
Wash. 282, 286, 137 P 808. 

35. Sivyer, ete. Co. v. Spokane, 
Supra. To same effect Yakima v. 
Snively, 140 Wash. 328, 248 P 788 
(under a similar statute where the 
minimum distance fixed by the stat- 
ute was one hundred and twenty 


Buckingham’ v. 
NE 422, 


on one side of the improved street {[b] Under a former Indiana stat-|feet). 

and only one hundred and fifty feet | ute, providing that in making an as- 36. Sivyer, etc., Co. v. Spokane, 77 
deep on the other side thereof. Loth| sessment for a street improvement | Wash, 282, 1387 P 808. 

v. St. Louis, 257 Mo. 399, 165 SW | “the ground shall be assessed across 37. In re Tenth Ave. Northeast, 


1023. 

25. Watts v. Winfield, 101 Kan. 
470571682" P1319. 

26. See Burns St. (1914) 
§ 8710 et seq. 

27. Buckingham v. Kerr, 68 Ind. A. 
‘290, 120 NE 422. 

28. Buckingham vy. Kerr, supra. GOT. 

29. Buckingham v. Kerr, supra. 30. 
See Frankfort v. State, 128 Ind. 438, E 
27 NE 1115 (same conclusion was 31. 
reached under a statute containing 
similar provisions). Compare Close 32. 
v. Twibell, 47 Ind. A. 290, 92 NE 377 
(opposite conclusion reached under a 
former statute containing provisions 34. 
similar to that under consideration 
but differing from it in the fact that [a] 
it related only to the assessment of 
subdivided or platted land). 

[a]. “In other words, if there be 
a eaten or a diagonal street within 
150 feet of the street to be improved, 


[44 C. J.— 36] 
* 


Annot. front line,” 


diagonal streets,” 


the ground fronting or 
abutting such improvement, back toa 3s. 
the distance of fifty feet from such 
an assessment could not 
be rightfully made on 
fifty feet from the front-line. 
laus v, Conkling, 118 Ind. 289, 


Supplemental Suppl. 
Brown v. Creston, 
0 


Dickinson v, 
185 Iowa 541, 170 NW 759. tle, 73 
33. Remington Comp. St. § 9365. 41. 
Sivyer, etc., Co. v. Spokane, 77 42. 
Wash. 282, 137 P 808. 296, 112 P 377. 

“Fractional blocks and irregu- 43. 

lar blocks produced by interference 44. 
with the general street scheme, by 
the topography of the ground, by 45. 
joining up with other additions, or by 
are platted prop- 


immediately |125 Wash. 508, 510, 217 P 28. 
In re Tenth Ave. Northeast, 
supra, 

“The block... is the yard-stick 
by which the distance is to be meas- 
ured, and plainly the manner in which 
the block has been divided can have 
no bearing upon the distance back the 


more than 
Nik- 
20 NE 


(1915) §] unplatted land is to be assessed.” In 
re Tenth Ave. Northeast, supra. 
(Iowa) 174 39. In re Tenth Ave. Northeast, 


Guthrie Center, 40. Great Northern R. Co. v. Seat- 
Wash. 576, 1382 P 284, 
L. (1908) ¢ 124. 


Shyrock v. Hannenen, 61 Wash. 


Spokane City Charter § 61. 
Spokane City Charter § 61, as 
amended. 

Pratt v. Spokane, 69 Wash. 
701, 125 P 777; Cook v. Spokane, 69 
Wash. 526, 125 P 776. 


7 =). ae ae 


[85 oe 


t 


562 [44 C.S.] MUNICIPAL CORPORATIONS 


a piece of land in a city are synonymous terms,*® 
and are ordinarily defined as a tract of land sur- 
rounded by streets or avenues,*’ or by ‘‘principal’’ 
streets,*® or by ‘‘main’’ streets,*® according as the 
statute may provide.°®° And land surrounded on 
three sides by streets and bounded on the other by 
a street not completely opened will be treated as 
a block as the unopened street may at any time 
be extended.*+ 

Land in the shape of a block or square will gen- 
erally be held to be such for the purpose of fixing 
the boundaries of an assessment district, although 
it has not been subdivided into lots of the cus- 
tomary size,°? or although it may be subdivided by 
alleys or lanes,°? or although it may be irregular 
in form,®* or although it may be larger or smaller 
than other blocks within the municipality®® or as- 


-sessment district,°® but this last proposition is not 


universally true as the tract may have been of 
such dimensions as to authorize the conclusion that 
it was never contemplated that so large a territory 


- could be deemed a square.®’ 


- Atchison, 


Two blocks not considered as one. Two blocks 
each bounded by a street do not necessarily, when 
thrown together by the vacation of a street, consti- 
tute a single block to be included as such within 
an assessment district.°° Where two adjoining city 
blocks were separately numbered and platted as 
separate blocks, the city, in determining the terri- 
tory assessable to pay the cost of a street improve- 
ment, could not consider them as one block,®® al- 


though they were not separated by a street,®° and 


under these circumstances, even though the street 


46. See Block 8 C. J. p 1125. 

47. U.S.—St. Louis-San Francisco 
R. Co. v. Tulsa, 15 F. (2d) 960. 

Kan.—Atchison, etc, R. Co. VW. 
238 P 341; 


subject to an assessment, 
it might be irregular in form or size 
and that streets had not been laid out 
on all sides of it’) 


is not extended between the two blocks, it will be 


treated as constructively extended for the purpose 
of determining the assessable property in the dis- 
trict.%+ 

Streets. An unopened street dedicated and ac- 
cepted before an attempt to revoke the dedication 
and before any rights of third persons have inter- 
vened is a street, and may properly be designated 
as a boundary of an assessment district.®? So also 
a street improved as a highway for the accommo- 
dation of those going to and from that part of the 
city, was a street, although it did not traverse an 
entire block but ended at an alley within the block.®* 

‘‘Principal streets.’’ Streets which have been 
dedicated and accepted, and not those which are 
practical and convenient routes for travel, are con- 
sidered ‘‘principal streets’? in determining what 
constitutes a square for the purpose of assessment.** 
A private way in territory contiguous to an im- 
proved’ street does not have the effect of defining 
such territory into squares by principal streets 
for the purpose of assessment. 

Main street. Where a street improvement ordi- 
nance defined a ‘‘main Sstreet’’ as being a street 
that bounds a block and a ‘‘block’’ as ‘‘the blocks 
known or designated as such, upon the maps and 
books of the assessor,’’ and there was no require- 
ment that a block should be rectangular in shape, 
and the only kinds of streets defined therein were 
main streets, an avenue for which benefits were 
assessed was a ‘‘main street,’’ notwithstanding the 
blocks on which it abutted were irregular in shape.®® 

[§ 2943] cc. Including Entire City in District. In 
155 P 542. 

62. West Berkeley Land Co. v. 
Berkeley, 164 Cal. 406, 129 P 281. See 


Kennard v. Eyermann, 267 Mo, 1, 182 
SW 737 (an avenue adjacent to a 


although 


Ellinwood, 119 Kan. 218, 52. Bush v. Topeka, 103 Kan. 897, 
Larson v. Ottawa, 101 Kan. 422, 166)176 P 642. 
P 565; Cravens v. Putnam, 101 Kan. 53. Bowlus v. Iola, 82 Kan. 774, 


161, 165 P 801; Atchison, ete., R. Co. 
v. Chanute, 95 Kan. 161, 147 P 836; 
Bowlus v. Iola, 82 Kan. 774, 109 P 
405; McGrew v. Kansas City, 64 Kan. 
61, 67 P 438; Olsson v. Topeka, 42 
Kan. 709, 21 P 219; Blair v. Atchison, 
40 Kan. 353, 19 P 815; Ottawa. v. 
Barney, 10 Kan. 270. 

Mo.—Commerce Trust Co. v. Keck, 
283 Mo. 209, 223 SW 1057; Gilsonite 
Roofing, ete., Co. v. St. Louis Fair 
Assoc., 231 Mo. 589, 182 SW 657. 

Okl.—Tulsa v. McCormick, 63 Okl. 
238, 164 P 985; Missouri, etc., R. Co. 
v. Tulsa, 45 Okl. 382, 145 P 398. 

Wash.—Sivyer, etc., Co. v. Spokane, 
77 Wash. 282, 137 P 808. 

48. Dumesnil v. Shanks, 97 Ky. 
354, 30 SW 654, 31 SW 864, 17 KyL 
170; Stengel v. Preston, 89 Ky. 616, 
18 SW 839, 11 KyL 976; Caldwell v. 
Rupert, 10 Bush (Ky.) 179; Commerce 


. Trust Co, v. Blakeley, 274 Mo. 52, 202 


SW 402. 
. 49. City St. Impr. Co. v. Laird, 138 
Cale aug l ye O16 3 

50. See statutory provisions; and 
also Block 8 C. J. p 1125; Square [28 
Cye 810}. 

51. Commerce Trust Co. v. Keck, 
283 Mo. 209, 228 SW _ 1057. See 
ete., R. Co. v. Kingman, 
(Kan.) 252 P.220; Atchison, ete, R. 
Co. v. Ellinwood,.119 Kan, 218, 221, 
238 P 341 (platted land adjoining a 
street to be improved may be as- 
sessed, although streets have not 
been laid out on all sides of it. “Be- 
ing platted, it cannot be assessed 
under the rule for unplatted land, and 
if it cannot be assessed as platted 
Jjand there would be no rule under 
which it could be assessed at all. We 
think it was the intention of the leg- 
islature that platted land adjoining 
a street to be improved should be 


109 P 405; Olsson vy, Topeka, 42 Kan. 
709, 21 P 219, 

54, Atchison, ete., R. Co. vy. King- 

man, (Kan.) 252 P 220; Atchison, ete., 
R. Co, v. Ellinwood, 119 Kan. 218, 238 
P 341. 
Atchison, etc., R. Co. v. King- 
man, (Kan.) 252 P-220:.Union, etc., 
R. Co, v. Russell, 119 Kan. 350, 240 
P 264; Atchison, ete., R. Co. v. Ellin- 
wood, 119 Kan, 218, 238 P 341; Bush 
v.. Topeka, 103 Kan. 897, 176. P 642; 
Larson v. Ottawa, 101 Kan. 422, 166 
P 565; Cravens v. Putnam, 101 Kan. 
161, 165 P 801; Nevin v. Roach, 86 
Ky. 492, 5 SW 546, 9 KyL 819; Ger- 
man Protestant Orphan Asylum y. 
Barber, etc., Pav. Co., 82 SW 632, 26 
KyL 805; West v. Burke, 286 Mo, 358, 
228 SW 775, 

56. Gilsonite Roofing, ete, Co. v. 
St. Louis Fair Assoc., 231 Mo, 589, 
182 SW 657. 

57. Louisville v. American Stand- 
ard Asphalt Co., 125 Ky. 497, 102 SW 
806, 81 KyL-1383; Nevin v. Roach, 86 
Ky. 492, 56 SW 546, 9. KyL 819. 

[a] Tract of land of forty-seven 
acres which lay on one side of an im- 
proved street is not a square within 
the meaning of a charter requiring 
the cost of improvements to be taxed 
against the surrounding squares. | 
“This territory is so large as to at 
onee carry conviction to the mind 
that it ought not to, be considered a 
square.” Louisville v. American 
Standard Asphalt. Co., 125. Ky. 497, 
502, 102 SW. 806, 31 KyL 133. 

58. Missouri, etc., R. Co. v. Tulsa, 
45 Okl, 388, 145.P 398. 

59. Flanagan y. Tulsa, 55 Okl. 638, 
155 P.5b42; Missouri, ete: RiicCoy +y. | 
Tulsa, 45 Okl. 382, 145 P 3898. 

60. See cases supra note 59. 

61. Flanagan y. Tulsa, 55 Okl. 638, 
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park, the title to which was conveyed 
to the city with a stipulation that it 
should always be used as a “carriage 
avenue,” subject to the immediate 
government of the commissioners of 
the park, accepted as a highway and 
always so recognized by the city in 
conformity to the terms of the con- 
veyance, and used for general street 
purposes and improved by paving, 
lighting, Ssewering, and water mains, 


‘and policed by the police department, 


and which had always been carried as 
a public street in the city department, 
was a “street,” and hence properly 
designated as a boundary determina- 
tive of a district for special taxa- 
tion), 

63. Steinacker v. Gast, 89 SW 481, 
28. KyL 573. 

64. Koop v. Henry Bickel Co., 168 
Ky. 496, 182 SW 617. 

[a] “The test to be applied is not 
whether the side streets are prac- 
ticable or convenient routes’ for 
travel, for if that view were adopted 
the validity of street assessments 
would depend on the physical condi- 
tions prevailing rather than the ac- 
tual existence of the streets them- 
selves. In view of the uncertainty 
and confusion that would result 
from such a rule, we conclude that 
the only test to be applied is whether 
or not the streets have been dedicated 
and accepted.” Koop v. Henry Bickel 
Co., 168 Ky. 496, 498, 182 SW 617. 

{b] Principal thoroughfare dedi- 
cated to the use of the public, and a 
parkway, although the title be vested 
in the board of park commissioners, 
is a principal street. Marret v, Jef- 


Co., 161 Ky. 

845, 171 SW 396. y. 

65. Long v. Barber, etc., Pav. Co., 
ao 151 al 6. 

i ynn v. iappari, 19 . 

139, 215 P 682. i i oy 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


& 


§§ 2943-2946] 


the absence of some constitutional prohibition,® the 
legislature may authorize and the municipality may 
create an assessment district embracing the entire 
area of a city or town for the purpose of construct- 
ing an improvement of general benefit, the power 
to create such district being subject, of course, to the 
limitation that the municipality must comply with 
the requirements of the statute delegating the 
power.®® Nor is it necessary that the statute should 
provide expressly for the creation of a district in- 
cluding an entire city;*° the power may be exer- 
eised under a statute leaving it to the discretion 
of the governing officials of the municipality to de- 
-termine what the exterior boundaries of the district 
shall be." 

[§ 2944] dd. Including Property Outside of City 
Limits.’? In the absence of authority expressly con- 
ferred by charter or statute, a municipality has no 
power to inelude in an improvement district prop- 
erty situated outside of the city limits.7* But in 
the absence of a constitutional prohibition™* the 
legislature has power to authorize the organization 
of an improvement district in a municipality to 
make an improvement outside of its limits; and 
may authorize the inclusion of land outside of the 
city limits in an assessment district for an improve- 
ment made within the city limits where the prop- 

67. Crane vy. Siloam Springs, 67 
Ark. 30, 55 SW 955. 

[a] Provision containing no pro- 
hibition.—(1) A constitutional pro- 


vision, authorizing “assessments on 
real property for local improveme its 


true that those 
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this is equally true whether the im- 
provement be confined 
street, or is such as to include every 
street in the city. ... 
inhabitants of 
town who own no real property gain 
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erty outside of the city limits will be benefited by 
the improvement.’ But a statute: authorizing a 
court to make a new assessment for cause shown 
does not authorize the court to make a new benefit 
district and include therein property originally out- 
side of the city limits but annexed to the city 
subsequent to the creation of the original dis- 
trict.” And a statute authorizing the inclusion 
of iand outside of the city limits for an improve- 
ment made within the city limits and providing for 
special assessments against the land outside of the 
city limits is unconstitutional where such land is 
not directly and specially benefited by the improve- 
ment.’® 

[§ 2945], ee. Including Same Land in Several Dis- 
tricts. Land may be included in several assessment 
districts*® and part of the land included in one 
district may be included in another,®° provided it 
receives benefits from them all. 

[§ 2946] ff. Creating District within District. A 
municipality has power to create an assessment 
district within the limits of a larger district and 
assess the cost of the new improvement in the new 
district upon the abutting property therein according 
to special benefits received.§! This is not forbidden 
by a statute providing that if any property has paid 
its full proportion for general sewers in one district 
provement district to build a bridge 
across a river forming the boundaries 
between two cities. It was said that 
property adjacent to the _ bridge 


might receive a marked benefit from 
the improvement, even though the 


to a single 


It is doubtless 
the 


in towns and cities under such regu- 
lations as may be prescribed by law,” 
does not prohibit the legislature from 
authorizing the creation of an im- 
provement district and embracing the 
entire area of a city_or town. Crane 
v. Siloam Springs, 67 Ark. 30, 55 SW 
955. (2) And a constitutional provi- 
sion authorizing assessments on real 
property for local improvements in 
towns and cities, “to be based upon 
the consent of a majority in value of 
the property holders owning property 
adjoining the locality to be affected,’ 
does not inhibit a city council from 
making assessments for a public park 
upon property which does not actu- 
ally touch the park grounds. Mat- 
thews v, Kimball, 70 Ark. 451, 66 SW 
651, 69 SW 547. 

68. U. S.—Minnesota, etc., Land, 
etc., Co. v. Billings, 111 Fed. 972, 50 
CCA 70. 

Ark.—Bank of Commerce vy. Hud- 
dleston, 172 Ark. 999, 291 SW 422, 50 
ALR 1202; Meehan v. Maxwell, 115 
Ark, 594, 172 SW 10138; Ferguson v. 
McLain, 113 Ark. 193, 168 SW 127; 
Matthews v. Kimball, 70 Ark. 451, 66 
SW 651, 69 SW 547; Kansas City, etc., 


R. Co, v. Siloam Springs Waterworks 


Impr. Dist. No. 1, 68 Ark. 376, 59 SW 
Q48: Crane v. Siloam Springs, 67 Ark. 
30, 55 SW 955. 

Cal.—Kane v. Wedell, 54 Cal. A. 
516, 202 P 340; McGarry v. Ellis, 54 
Cal. A. 622, 202 P 463. 


Iowa.—Dubuque, ete, R. Co. Vv. 
Mitchell, 152 Iowa 187, 181 NW 25. 
Mich.—Detroit v. Weil, 180 Mich. 


593, 147 NW 550. 

[a] Reason for rule.—‘It is true 
that the improvement must be in the 
city, but an improvement affecting 
every street in the city would be in 
the city, and might, in its nature, be 
such as to confer a special benefit 
upon the real property of the city, 
and only an incidental benefit to the 
general public. Many dwell in cities 
who do not own real estate, and 
where the public improvement is such 
as to confer a special benefit on real 
property the expense of making it 
should be borne, at least to the extent 
of the benefit, by that portion of the 
public beneficially affected, and not 
by those who receive no benefit. And 


incidental advantages from local im- 
provements, and for this reason such 
improvements are sometimes made in 
part out of the general fund of the 
municipality and in part by assess- 
ment, But this is permissible 
whether the improvement district 
embrace a part or all of the city, for, 
although the city and district may 
cover the same territory, they are 
never the same. In either case, 
whether the district be great or 
small, the object in creating it, and 
the reason that underlies the pro- 
cedure, is that those receiving spe- 
cial benefits may to that extent bear 
the burden of the improvement.” 
Crane v. Siloam Springs, 67 Ark, 30, 
37,038,090 5S W..955. 


69. Meehan v, Maxwell, 115 Ark. 
594, 172 SW 1013. 

70. McGarry vy. Ellis, 54 Cal. A. 
622, 202. RP 463. 

71. McGarry v. Ellis, supra. 

72. Improvement beyond city lim- 


its generally see supra §§ 2325-2330. 

73. Mullins v. Bridge Impr. Dist. 
No. 2, 114 Ark. 324, 170 SW 65; Mul- 
lins v. Little Rock, 118 Ark, 590, 168 
SW 1074; Deter v. Delta, 73 Colo. 
539,217 P 67. 

[a] Thus the organization of an 
improvement district in a city, to 
construct a bridge to the boundary 
line in a river, provided the opposite 
city or county should construct its 
half, is unauthorized. Bridge must 
be situated wholly within the district 
created to build it. Mullins v. Bridge 
Impr, Dist. No. 2, 114 Ark. 324, 170 
SW 65. 

74. [a] What is not a prohibition. 
—This is not prohibited by a constitu- 
tional provision that nothing in the 
constitution shall be so construed as 
to prohibit the general assembly from 
authorizing assessments on real prop- 
erty for local improvements in towns 
and cities under such regulations as 
may be prescribed by law to be based 
upon the consent of a majority in 
value of the property owners owning 
property adjoining the locality to be 
affected, Mullins v. Little Rock, 131 
Ark, 59, 198 SW 262, LRA1918B 461 

75. Mullins vy. Little Rock, supra 

[a] Rule has been applied in the 
ease of the organization of an im- 


{ 


greater part of the improvement was 
outside of the district and munici- 
pality. Mullins v. Little Rock, 131 
Ark, 59, 198 SW 262, LRA1918B 461. 

76. Thielan v. Metropolitan Sew- 
rid Commn., 178 Wis. 34, 189 NW 

77. Springfield v. Owen, 262 Mo. 
92, 103,170 SW 1118 (‘That power, 
being a legislative function, is, by 
delegation of legislative authority, 
vested in the city council’), 

78. Lipscomb y. Lenon, 169 Ark. 
610, 276 SW 367. 

79. Miller v. Seymour, 156 Ark. 
273, 245 SW 811; Roberts y. Morrill- 
ton St. Impr. Dist, No.. 2, 156 Ark. 
248, 245 SW 489; Harrison v. Abing- 
ton, 140 Ark, 115, 215 SW 255: Sem- 
bler v. Water, etc., Impr. Dist. No. 2, 
109 Ark. 90, 158 SW 972; Lee, etc., 
Co. .v. Compton Bond, ete., Co., 103 
Ark. 452, 146 SW 110; McDonnell v. 
Little Rock Impr. Dist, No. 145, 97 
Ark, 334, 183 SW 1126. ts 

[a] Thus a corner lot located 
within a city may be benefited by two 
separate paving improvement dis- 
tricts; and if it is thus benefited, it 
will be liable to assessment in each. 
McDonnell v.. Little. Rock Impr. Dist. 
No. 145, 97 Ark. 334, 1838 SW 1126. 

80. Marshall v. Elgin, (Tex. Ciy. 
A.) 1438 SW 670. 

81. Coates v. Nugent, 76 Kan. 556, 
92 P 597; Shannon:v. Omaha, 73 Nebr. 
507, 108 NW 58; 106 NW 592. 

[a] Reason for rule.—‘‘There is 
no force in the argument that when 
a city has once assessed the cost of 
a special improvement it cannot.at a 
later period, when changing = condi- 
tions and inereased growth have 
brought about a larger necessity, cre- 
ate a new improvement and assess 
the same against the property bene- 
fited, for the reason that the owners 
have already paid for one improve- 
ment. Such a holding might have the 
effect of continuing a condition which 
might suit a small town or city, and 
yet be totally inadequate to the re- 
quirements of. a modern city of 
100,000 inhabitants. The power is a 
continuing one and may be exercised 
whenever the public need deniands 
it.’ Shannon v. Omaha, 73 Nebr, 507, 
512, 108 NW 538, 106 NW 592. 


564 [44 C.J.] 
it shall not be transferred to any other and made 
liable for the construction of sewers and drains 
therein.®? ; 

[§ 2947] gg. Enlarging or Diminishing Area of 
District—(aa) In General. Congress having fixed 
the area of an assessment district may by subse- 
quent statute extend this area.** And within char- 
ter and statutory limitations** the boundaries of an 
assessment district may be changed and the area 
of a district may be extended or decreased in ac- 
cordance with what may seem just and right to the 
board vested with the power of creating the dis- 
trict,®> or its successor.8° But where a charter pro- 
vision confers on one board or officer the power 
to fix the boundaries of an assessment district, an- 
other board or officer has no power to increase or 
decrease the area so fixed.87 And where the city 
council in accordance with statutory authority has 
determined the area of special benefit, commission- 
ers of assessments have no power to contract the 
area so defined.®® 

[§ 2948] (bb) Annexation of Territory to Dis- 
trict.8° Under statutory authority” territory may 
be annexed to an assessment district.®1 

Validity of statutes. In discussing different pro- 
visions relating to annexation, it has been held that, 
where the constitution provides that local improve- 
ments shall be based upon the consent of a majority 
in value of the owners of property in the proposed 
district,9? a statute providing for the annexation 
of territory to an improvement district without 
the consent of the property owners in the original 
districts and which imposes additional burdens on 
their property is void;®* and it has been held that 
this is so, although the evidence tends to show that 
the making of a contract and one bond issue for 
improvements in both the original district .and the 
annexed territory would be less expensive for the 
property owners in the original district.°* On the 


MUNICIPAL CORPORATIONS 


Oe a 
if t 


£88 2946-2948 


other hand the constitutional provision is not vio- 
lated by a statute providing for the annexation of 
territory to the improvement district without the 
consent of the property owners where no additional 
burdens would be placed on their property.°> Where 
the statute makes provision for the assessment of 
benefits in the annexed territory under the same 
provisions of law as are applicable to the terri- 
tory in the original district, it is not invalid as 
creating a new district without making provisions 
for necessary assessments.°° 

Extent and limits of power. Under the statute,*” 
the council may annex contiguous territory to an 
assessment district already organized where the im- 
provement in the annexed territory is of the same 
general character, although the method of construc- 
tion and material used may be different.°* But it 
cannot provide for a single improvement by sepa- 
rate ordinances establishing an original district and 
annexing contiguous territory.°® Where the stat- 
ute contains no prohibition against so doing, terri- 
tory may be annexed to an improvement district 
after completion of the original improvement. And 
the power to annex territory is not forbidden by a 
statute limiting the cost of the improvement to 


7 


twenty per cent of the assessed value of the real; 


property in the district where the cost of the im- 
provement, if spread over the entire property of 
the original district, as well as the property an- 
nexed, will not exceed twenty per cent of its value.” 

Burdens imposed. . Where territory is annexed to 
an improvement district, the additional territory 
and the proposed improvement are brought within 
the operation of the law the same as if the terri- 
tory had originally been embraced in the district.® 
But such annexation imposes no new burdens on the 
original district nor does the annexed territory as- 
sume any burdens for the cost of the original im- 
provement.* .The separate parts of the enlarged 


82. Coates v. Nugent, 76 Kan. 556, 
92°P 597. ‘ 

83. Columbia Heights Realty Co. 
v. Macfarland, 31 App. (D. C.) 112. 

$4. Stone v. Sapulpa, 28 Okl. 864, 
115 P 1113 (the power of a municipal 
corporation under Comp. Li. [1909] 
§ 986, to enlarge and change sewer 
districts formerly established, is lim- 
ited in the exercise thereof to a time 
previous to the construction of the 
sewer in the district attempted to be 
enlarged, and a city council of a city 
of the first class has no power after 
a sewer district has been established, 
and a sewer constructed therein, to 
enlarge such district and construct 
a district sewer and assess the cost 
against the property in the enlarged 
district, including the property in 
the territory of the old district as 
well as that in the added new terri- 

r b x) 
tony? Trowbridge v. Detroit, 99 Mich. 
443, 58 NW 368; St. Louis v. Brown, 
155 Mo. 545, 56 SW 298; Peo. v. Wal- 
dorf, 168 App. Div. 478, 153 NYS 1072 
{rev on other grounds 217 N. Y. 96, 
111 NE 467, 112 NE 49]; Matter of 
New York, 87 App. Div.,52, 88 NYS 
1081; Triangle Traders Co. v. Bremer- 
ton, 89 Wash. 214, 154 P 193. 

{a] For instance if an assessment 
district does not include all of the 
property which will be benefited by 
the proposed improvement, the dis- 
trict may be enlarged by including 
the omitted property. Triangle Trad- 
or vy. Bremerton, 89 Wash, 214, 154 P 
193. 

86. Harriman vy. Yonkers, 181 N. 
Y._ 24) 73 NE 493 [aff 82 “App: (Div. 
408, 81 NYS 823]. 

87. In re Pugsley Ave., 218 N. Y, 
234, 112 NE 918. 


— 


88. Ellwood v. Rochester, 122 N. 
Y. 229, 25 NE 238. 

89. Petition to annex territory to 
district see infra § 2959. 

90. Ark. Acts (1909) p 744; Kirby 
Ark, Dig. § 5683; Crawford & Moses 
Ark, St. § 5733 (provisions for the 
annexation of territory to an assess- 
ment district theretofore organized 
on application of a majority in value 
of the owners of property in the ter- 


ritory sought to be annexed and pre- 


scribe the procedure for so doing). 

[a] Signature by member of con- 
trol board of hospital.—Resolution by 
hospital, authorizing member of 
board of control to take necessary 
Steps to get property in improvement 
district and to sign petition necessary 
to get streets adjacent to hospital 
paved, is sufficient to authorize him 
to sign petition for annexation of 
land next to improvement district. 


Little Rock v. Boullioun, 171 Ark. 
245, 284 SW 745. 

91. See cases infra this section. 

92. Ark. Const. art 19 § 27. 

93. White v. Loughborough, 125 
Ark. 57, 188 SW 10. 

94. Bahlau v. Bloom, 154 Ark, 349, 


242 SW 547 (it does not make any 
difference that witnesses may think 
the method adopted will cost the 
property owners in the original dis- 
trict less; for, under the constitution, 
they must have a voice before their 
lands can be taxed to make a local 
improvement. The wisdom of the 
provision is manifest. To illustrate: 
The property owners in the original 
district in the present case are liable 
for the whole of the bond issue, and 
their property is liable for assess- 
ments to pay the whole cost of the 
improvement and that without their 


having any voice in the matter. A 
devastating fire might destroy all the 
improvements in the various annexa- 
tions, and render it necessary to in- 
crease the burdens on the property 
in the original district. Again, if the 
property in the various annexations 
were so Situated that it should cave 
into the river, this would greatly add 
to the burden upon the property in 
the original district. It does not 
make any difference that this has not 
happened, but what might be the con- 
Sequences to the old district). 

95. White v. Loughborough, 
Ark. 57, 188 SW 10. 

96. Poe v. Street Impr. Dist, 
340, 159 Ark. 569, 252 SW 616. 

97. Crawford & Moses Ark, St. 
§ 57338. 

98. Price v. Little Rock St. Impr. 
eva No. 335, 169 Ark. 787, 276 SW 

99. Price v. Little Rock St. Impr. 
Dist, ee 335, supra, 

1. Blackburn y. Dunlap, 143 Ark, 
625, 221 SW 176, ef 

2. Blackburn vy. Dunlap, supra, 

3. Lewellyn v. Russellville St. 
Impr, Dist., 172 Ark, 496, 289 SW 470; 
Poe v, Street Impr. Dist. No. 340, 159 
Ark. 569, 252 SW 616. 

[a] Otherwise expressed the effect 
of the annexation is that the annexed 
territory becomes part of the original 
improvement district and the com- 
missioners are empowered to make 
the contemplated improvement in the 
annexed territory to the same extent 
as in making the original improve- 
ment. Poe v, Street Impr. Dist. No. 
340, 159 Ark. 569, 252 SW 616. 

4. Pledger v. Soltz, 169 Ark. 1125, 
278 SW 50; Miller v. Seymour, 156 
Ark. 273, 245 SW 811; Bahlau v. 
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» district must be preserved to the extent at least 


a 


that the annexed part may bear the burden of the 
additional expenses in improving the annexed ter- 
ritory.* On annexing territory to an improvement 


district, the commissioners must ascertain the pro- 


portionate cost of the original improvement and 
limit the cost of the new improvement to the same 
proportion, for otherwise the assessment would not 
be on the same basis as required by the statute.® 

[§ 2949] (e) Creation of District for Improve- 
ments Already Made.* The legislature may create 
an assessment district for the purpose of raising 
money to pay for improvements already made® as 
well as for contemplated improvements.® 

[§ 2950] (f) Taking Over Improvements of Old 
District. In the absence of statutory authority, a 
new district cannot be formed for the purpose of 
taking over and reconstructing or extending an im- 
provement, constructed, owned, and operated by an- 
other district.° It is, however, within the power 
of the legislature to give authority to do so‘? upon 
such just and equitable terms as may be considered 
appropriate. The constitutional validity of these 
statutes has been upheld.t* And the question of 
benefits accruing to the property of an existing 
district has no effeet on the validity of a new dis- 
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trict embracing the territory of the existing dis- 
trict and additional territory,’* but can only be 
considered in the assessment of benefits, the correct- 
ness of which may be challenged in the manner 
prescribed by law.1* 

Where a city becomes merged into another city, 
the passing of an ordinance by the latter providing 
for the construction of sewers in a sewer district 
created by the former amounts to an adoption of 
such sewer district.1® 

[§ 2951] (g) Number of Improvements Included 
in One District. Where the statute clearly contem- 
plates that an assessment district shall include only 
one improvement, it is not permissible to join two 
or more improvements in one district.17 But the 
rule is otherwise where it is obvious from the pro- 
visions of the statute authorizing the creation of 
the district that it is intended’ that several improve- 
ments may be joined in one district,'* or where there 
is express statutory authority for so doing.’® It has 
also been held that, in the absence of express statu- 
tory prohibition, it is permissible to create one dis- 
trict for the purpose of making two or more local 
improvements where this can be done without preju- 
dice to the rights of any of the property holders,”° 
especially where the improvements when so com- 


Bloom, 154 Ark. 349, 242 SW _ 547; 
White v. Loughborough, 125 Ark. 57, 
138 SW 18. . 

[a] In other words, under the an- 
nexation statute, the additional terri- 
tory is brought into the original dis- 
trict for the construction of the im- 
provement and the levying of assess- 
menis the same as if the territory 
had originally been a part of the dis- 
trict, but so far as imposing the bur- 
den of the expense of the improve- 
ment, the annexation is tantamount 

the creation of a new district 
without the imposition of new bur- 
dens on the original district, or the 
assumption of any burdens on the 
annexed territory for the cost of the 
original improvement Pledger Vv. 
Soeltz, 169 Ark. 1125, 2738 SW 40. ie 

5. White v. Loughborough, 125 
Ark. 57, 188 SW 10. - 

6 Pledger v- Soitz, 169 Ark. 1125, 
273 SW 50. 


8. Valley Farms Co. v. West- 
chester County, 261 U. S. 155, 43 SCt 
261, 67 I. ed. 585 [aff 193 App. Div. 
433, 184 NYS 300]; Wagner v. Leser, 
239 U.S. 207, 36 SCt 66, 60 L. ed. 230. 

9. See supra § 2933 et sea. 

10. Sembier v. Water, etc., Impr. 
Dist. No. 2, 109 Ark. 90, 153 SW 972. 

[a] Statute not giving authority. 
—This is not authorized by a statute 
providing that the value of an own- 
ers improvement shail be appraised 
and the value allowed as a set-off 
against assessments against his prop- 
erty. This statute relates only to 
private ownership and improvements 
by individuals and cannot be con- 
strued as giving the owners of prop- 
erty credit for an improvement made 
by the district when it is merged into 
new district. Sembler v. Water, etc., 
Impr. Dist. No. 2, 109 Ark 90, 153 
SW $72. 

11. Emerich vy. Bourland, 156 Ark. 
495, 246 SW 872; Lewis v. Forrest 
City Special Impr. Dist, 156 Ark. 356, 
246 SW 4867; Sembler v. Waiter, eitc., 
impr. Dist. No. 2, 109 Ark. $0, 153 SW 
$72. 

12. Sembier v. Waiter, eic., Impr. 
Dist. No. 2, supra. 

13. Emmerich v. Bourland, 156. Ark. 
495. 246 SW 872; Lewis v. Forrest 
City Speciai Impr. Dist, 156 Ark 
356, 246 SW 867. 

{2] Constitutional provisions not 
violated —Provisions ci the characier 
above mentioned are not in violation 


of a constitutional provision (1) re- 
lating to assessments on real prop- 
erty for local improvements on the 
ground that the acquisition of an 
improvement already made through 
another agency does not constitute a 
local improvement within the mean- 
ing of the statute (Emerich v. Bour- 
land, 156 Ark. 495, 246 SW 872), (2) 
or as placing a burden upon the prop- 
erty owners in the old district with- 
out their consent where the statute 
complied with the constitutional re- 
quirement or consent of the majority 
of property owners in the new dis- 
trict (Lewis v. Forrest City Special 
a Dist., 156 Ark. 356, 246 SW 

a). 

14. Sembler v. Water, etc., Impr. 
Dist. No. 2, 109 Ark. 90, 153 SW 972. 

15. Sembler v. Water, etc., Impr. 
Dist. No. 2, supra. 

16. Parker - Washington Co. Vv. 
Field, 202 Mo. A. 159, 214 SW 402. 

17. Hutchinson vy. Omaha, 52 Nebr. 
345, 72-NW 218; Whittaker v. Dead- 
wood, 23 S. D. 538, 122 NW 590, 139 
AmSR 1076. See Stingily v. Jackson, 
140 Miss. 19, 46, 104 S 465 [cit Cyc] 
(ordinarily each street should con- 
stitute a separate assessment district 
for street paving purposes because 
property abutting on one street can- 
not ordinarily be assessed for the 
eost of paving other streets). 

{a] Thus, where a charter author- 
izes the grading of “any street” or 
part of street, two or more streets 
eannot be united in a single district 
and the total expense distributed 
against the property abutting on all. 
Hutchinson v. Omaha, 52 Nebr. 345, 
72 NW 218. To same effect Whit- 
taker v. Deadwood, 23 S. D, 538, 122 
Nw 590, 139 AmSR 1076. 

18. Bass v. Casper, 28 Wyo. 387, 
415, 205 P 1008, 208 P 439 (statute 
providing that ““‘When streets of dif- 
ferent widths have been or are here- 
after included in any paving districts, 
an adjustment shall be made in the 
assessment for the improvement 
thereof,” etc.). 

19. Welder v. Cincinnati, 32 O. C. 
ee s£8: 

[a] hus a single ordinance may 
include both a provision for paving a 
street and the laying of water mains, 
by virtue of a statute, which pro- 
vides, amnong other improvements, for 
the laying of water mains, paving, 
grading, etc., and that the legislation 
may include any one or all of these 
things. Wilder v. Cincinnati, 32 O. 
Cc. A. 347. 


20. McCoy v. Holman, (Ark.) 292 
SW 999; Price v. Little Rock St. 
Impr. Dist. No. 335, 169 Ark. 787, 276 
SW 861; Bottrell v. Hollipeter, 135 
Ark. 315, 204 SW 843; Bateman v, 
Clarendon Impr. Dist. No. 1, 102 Ark. 
306, 143 SW 1062; Wilson vy. Blanks, 
95 Ark, 496, 130 SW 517; Frazier v. 
Rockport, 199 Mo. A. 80, 202 SW 266; 
Gerlach v. Spokane, 68 Wash. 589, 
125 P 121, 85 Wash. 129, 147 P 870. 
See Harris y. Saratoga Springs, 171 
App. Div. 977, 152 NYS 73 [aff 171 
App. Div. 281, 156 NYS 844] (where 
each street of a village is an assess- 
ment district, the grouping of streets 
in making an assessment for sewers 
therein, although irregular, does not 
render invalid an assessment not re- 
sulting in injury to the party com- 
plaining, and otherwise equitable). 

{a] Reason for rule—*As a prac- 
tical matter, to require each street to 
be treated as one improvement and 
the property fronting on that street 
to participate only in the cost of im- 
proving it would lead to great diffi- 
culties, often forbidding an improve- 
ment entirely or rendering it inad- 
visable unless adjacent streets were 
similarly improved and the whole 
done as one improvement. Especially 
is this true in country towns in cir- 
cumstances where the embracing of 
several streets in one scheme of im- 
provement benefits every piece of 
property abutting upon any of the 
streets so improved, and it is only in 
this way that the improvement can 
be had. We are of the opinion that 
in the absence of any facts showing 
that the proposed scheme should not 
be regarded as one improvement or 
that the council has abused its dis- 
cretion in the matter, the courts 
should not interfere, in the absence 
of a statute forbidding the inclusion 
of several streets in one proceeding.” 
Frazier v. Rockport, 199 Mo. A. 80, 87, 
202 SW 266. 

{b] Thus (1) it has been held that 
one district can be created for the 
purpose of making two improvements 
such as waterworks and electric light 
systems. Bank of Commerce v,. Hud- 
dieston, 172 Ark. 999, 291 SW 422, 
50 ALR 1202; Wilson v. Blanks, 95 
Ark. 496, 130 SW 517. (2) So. also an 
improvement district may include im- 
provements for water, gas, and elec- 
tricity. ‘“‘They each alike confer sim- 
ilar and identical benefits on the 
property in the district, and there is 
no good reason why they might not 
be constructed more economically and 


rs. 


566 [44 C.J.] 


bined may be constructed and maintained at a less 


cost than would otherwise be possible;"! and sev- 
eral improvements thus undertaken by one improve- 


ment district must be treated as a single improve- 
ment and the cost considered as a single project.?? 
But wholly disconnected improvements cannot be 
joined together in one district.22 Where one dis- 
trict cannot be used to make improvements in the 
manner indicated by statute, one district should be 
created for the making of each improvement** and 
in case of doubt this is preferable.*® 

[§ 2952] (h) Creating Several Districts for One 
Improvement. If a statute limits the cost of a 
single improvement to a designated percentage of 
the assessed valuation of the real property in the 
district where the improvement is to be made, it is 
not permissible, where there is in fact but one im- 
provement, to divide it into separate parts and cre- 
ate several districts for the completion of the work 
on these separate parts;?° and to do so, it is said, 
would be a palpable violation of the statute.2* How- 
ever, it has been held that, in the absence of any 
special statutory restrictions on the subject, an 
assessment upon the lands in two districts may be 
made for a tunnel which, while a single work, serves 
to unite the two districts.?° 

[§ 2953] (i) Joint Districts. When so authorized 
by charter, a municipality may create a joint as- 
sessment district;?° and in so doing, if it deems it 
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[§§ 2951-295 
best, it may first group a number of districts into 
smaller joint districts and then group those smaller 
joint districts into the main joint district.®° ' 

[§ 2954] (j) Proceedings for Establishment—aa. 
In General. Since the power conferred on a mu- 
nicipal council to create an assessment or taxing 
district is of a limited character,?! in order to 
create a valid district there must be a substantial 
compliance with all the requirements of the charter 
or statute conferring the power,®? but a substantial 
compliance with these requirements is sufficient,** 
and it is not necessary for the council to perform 
any other acts than those enumerated by statute 
to give validity to the district.** Where, after an 
ordinance has been passed creating an improvement 
district,*® a petition is filed by a majority in value 
of the owners of real property within the district, 
asking that such improvements be made and au- 
thorizing the commissioners to determine the kind 
of materials to be used,** a limited number of the 
petitioners cannot defeat the organization by show- 
ing that they signed the petition upon a verbal 
promise or understanding that a certain material 
other than that selected by the commissioners was 
to be used.*” 

Ineligibility of a member of the board of com- 
missioners of an assessment district does not invali- 
date the organization of the district.*§ 

Refund of a tax on certain land on the ground 


to the advantage of the property 
owners of the district by one board 
as a combined and single improve- 
ment, than by three boards of com- 
missioners constructing one such im- 
provement for the same territory un- 
der three separate improvement dis- 


tricts.’” McCoy v. Holman, (Ark.) 
292 SW 999, 1000. 
21. McCoy v. Holman, (Ark.) 292 


SW 999; Wilson v. Blanks, 95 Ark. 
496, 130 SW 517; Gerlach v. Spokane, 
68 Wash: 589, 125 P 121, 85 Wash. 
129, 147 P 870. 

22. McCoy v. Holman, (Ark.) 292 
SW 999; Bottrell v. Hollipeter, 135 
Ark. 315, 204 SW 8438; Bateman vy. 
Clarendon Impr. Dist. No. 1, 102 Ark. 
306, 143 SW 1062. 

23. Cooper v. Hogan, 163 Ark, 312, 
260 SW 20; Southwick v. Santa Bar- 
bara, 158 Cal. 14, 109 P 610; Prevo v. 
Hammond, 186 Ind, 612, 116 NE 584, 
117 NE 642. 3 

[a] The reason is that special tax- 
ations for local improvements must 
be based upon special benefits to be 
derived from the construction of 
the improvement, and property in a 
given locality cannot be taxed for 
benefits confined to property in an- 
other locality. The benefits must re- 
sult toe the’ property to be taxed. 
ed vy. Hogan, 163 Ark, 312, 260 


25. 

{[b] Rule applied.—(1) When two 
main sewers are to be constructed, 
which with their tributary sewers 
will drain two separate and distinct 
districts of a city, and the territory 
lying in one district will not be 
drained through or benefited by the 
sewer in the other district, and vice 
versa, a separate drainage district 
must be formed for each. Prevo v. 
Hammond, 186 Ind. 612, 116 NE 584, 
117 NE 642. (2) The inclusion of two 
widely separated sections of the city 
in one assessment district igs not per- 
missible where it appears that the 
work to be done on one of the sec- 
tions is different than that to be done 
on the other, that the improvement in 
one section has no connection with 
that in the other section, and that 
the property in the other section can 
receive no special benefit therefrom. 
Southwick v. Santa Barbara, 158 Cal. 
14, 109 P 610. 

{c] What’ are not disconnected 


improvements.—An organization of a 
paving district for paving designated 
streets, which provides for the en- 
largement of the area of an improved 
territory by adding the improvement 
of streets included in the present dis- 
trict and by connecting the new im- 
provement with other improved 
streets, is not void on its face as 
providing for the construction of dis- 
connected projects without real unity. 
“The situation is one, rather, which 
the city council might, or might not, 
have treated as containing either a 
single or as several separate projects, 
according to the judgment of the 
members of the council, and the de- 
termination of the council should not, 
under those circumstances, be disre- 
garded by the court as an arbitrary 
and demonstrable mistake.” Cooper 
neh Hogan, 163 Ark, 312, 315, 260 SW 

oO. 

24. Wilson v. Blanks, 95 Ark. 496, 
130 SW 517, 

25. Wilson v. Blanks, supra. - 

26. Price v, Little Rock St. Impr. 
Dist... No. 335, 169 Ark. 787, 276 SW 
861; Johnson v. Hamlen, 148 Ark. 634, 
231 SW 6; Bottrell v. Hollipeter, 135 
Ark. 315, 204 SW 843; Harnwell v. 
White, 115 Ark. 88, 171 SW 108. 

27. Bottrell v. Hollipeter, 135 Ark, 
204 SW 843. 

28. Mardis v. McCarthy, 162 Cal. 
94, 121 P 389. 

29. South Highland Land, etc., Co. 
ty Sea City, 172 Mo. 523, 72 SW 

30. South Highland Land, ete., Co. 
v. Kansas City, supra. 

31. See cases infra note 32; and 
supra §§ 29383, 2936. 

32. Ark.—Harnwell v. White, 115 
Ark. 88, 171 SW 108; Gibson v. Hoxie, 
110 Ark, 544, 162 SW 568; Clarendon 
Impr. Dist. No. 1 v. St. Louis, etc., 
R. Co., 99 Ark. 508, 139 SW 308. 

Cal.—Walker v. Los Angeles, 23 
Cal...A, 634,,1389 P’ 89. 

Ida.—McQueen vy. Moscow, 28 Ida. 
146, 152, P_799, 

Kan.—McGrew v. Kansas City, 64 
Kan. 61, 67 P 438. ‘ 

Ky.—Mulligan v. McGregor, 165 
Ky. 222, 176 SW 1129. 

Minn.—State v. Ramsey County 
Dist. Ct., 90 Minn. 294, 96 NW 737; 
State v. Otis, 53 Minn. 318, 55 NW 


143. 

Mo.—Collier v. Western Pav., etce., 
Co,, 180 Mo. 362, 79 SW 947. 

Mont.—Johnston v. Hardin, 55 
Mont. 574, 179 P 824; Shapard v. Mis- 
soula, 49 Mont. 269, 141 P 544; State 
v. Edwards, 40 Mont. 287, 106 P 695, 
20 AnnCas 239. 

Nebr.—Wiese v. South Omaha, 85 
Nebr. 844, 124 NW 470; Hutchinson 
v. Omaha, 52 Nebr. 345, 72 NW 218. 

N. Y.—Ireland v. Rochester, 51 
Barb, 414, . 2 

N. C.—Shute v. Monroe, 187 N. C. 
676, 123 SH 71. 

N. D.—McKenzie v. Mandan, 27 N. 


D. 546, 147 NW 808. : 
Okl.—Flanagan v.. Tulsa, 55 Okl. 
638, .156..P 542. 
Wash.—Rietzie v. Kirkland, 139 


Wash. 466, 47 P 7385; Coats Shingle 
Set Hoquiam, 55 Wash. 690, 105 
And see cases infra §§ 2955-2969. 
33. Ark.—Jarrett v. Baird, 161 
Ark. 31, 255 SW 564; Moore v. Texar- 
kana Pav. Impr, Dist. No. 20, 122 
ae 326,,183 SW 766, AnnCas1917D 
Ida.—Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; McQueen v. Moscow, 28 
Ida, 146, 152. P 799; Coughanour v. 
Payette, 26 Ida. 280, 142 P 1076. 
Mont.—Krug v. Glendive, 60 Mont. 
7, 197 P 1005; Aiken v. Glendive, 60 
Mont. 1, 197 P 1003. 


Nebr.—Chittenden vy. Kibler, 100 
Nebr. 756, 161, NW 272. 
N. D.—McKenzie v. Mandan, 27 


N. D. 546, 147 NW 808. 
Wash.—Shryock v. Hannenen, 61 
Wash, 296, 112 P 377. 
34. Schriefer v. Auburn, 110 Nebr. 
179, 1983 NW 350; Shute v. Monroe, 
187 Ny C..676; 123° SEH 71. 


35. Ordinance see infra § 2961. 

86. Petition see infra §§ 2955, 
2956. 

87. McDonnell v. Little Rock 
Impr. Dist. No. 145, 97 Ark. 334, 133 
SW 1126. 

38. Anderson v. Pixley, 132 Ark. 


539, 542, 201 SW 796; McDonnell v. 
Little Rock. Impr. Dist. No. 145, 97 
Ark. 334, 133 SW 1126. 

“The mayor was at. least a de 
facto member of the board and its 
proceedings were valid until he was 
removed. In short, his ineligibility 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that it was not within the assessment district does 
not affect the validity of the proceedings for the 
organization of the district.® 

[§ 2955] bb. Petitiont*°—(aa) In General. In the 
absence of charter or statute requiring it, a munici- 
pality can establish an assessment district without 
a petition therefor by the property owners- within 
the district,4#4 even though a large number or all 
of the property owners are opposed to the creation 
of the district.4? On the other hand, where a char- 
ter or statute provides for a petition by property 
owners for the creation of an assessment district, 
it has generally been held that this requirement is 
jurisdictional and mandatory and that a valid assess- 
ment district cannot be created unless the required 
petition is filed;#® but there is some authority to 
the effect that the petition is not a jurisdictional 
prerequisite and that to proceed without petition 
is at most the exercise in an irregular manner of a 
power amply conferred.** The petition must con- 
form to the statutory requirements,*® but this is 
all that is necessary.*é 

‘Description of boundaries. The petition must con- 
tain a description of the boundaries of the district 
so that it can be definitely ascertained what terri- 
tory is to be included;*? and if it is defective in 
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this respect, proceedings creating the district are 
void on their face.*8 

Description of improvement. The petition must 
also describe the nature of the improvement con- 
templated so that the purpose of the organization 
may be set forth in the proceedings,’ although a 
description in general terms may be sufficient.°° 

Limitation of cost. If the petition merely asks for 
the creation of the district in accordance with the 
statute authorizing it, it need not express any limi- 
tation of expenditures since it follows the law and 
carries with it any limitations expressed therein.®! 

Surplusage. The addition to the petition of mat- 
ter which is mere surplusage after it has been signed 
does not affect its validity.®? 

Amendment. The council is without power to 
amend a petition.®*? This can only be done by the 
property owners who sign it.>4 

[§ 2956] (bb) Signing. As regards the signing 
of the petition, it is held that the petition must 
comply in all respects with the requirements of the 
statute.5> Where the statute provides that the pe- 
tition shall be signed by owners of property within 
the proposed district, only owners of such property 
may sign the petition,®® and they must be residents 


to serve as a member of the board 
would not affect the validity of the 
district but would only be grounds 
for his removal under proper pro- 


ceedings.” Anderson y. Pixley, su- 
pra. 
39. Marr v. Southern California 


Gas Co., 198 Cal. 278, 245 P 178. 
-. 40. Walidation of void assessments 
see infra § 2976%. 
. 41. Parker v. Wallace, 80 Misc. 
425, 142.NYS. 523; Shute v. Monroe, 
187 _N. GC. 676, 123 SE 71; Whipple 
v, Toledo, 7 Oh. Cir. Ct. N. S. 520, 29 
On. Cir. Ct. 42; Perry v. Davis, 18 
Oki. 427, 90 P 865. 
Parker v. Wallace, 80 Misc. 
Dist. 


42. 

425, 142 NYS 523. 

(43. Selz v. McGehee Pav. 

No. 1, (Ark.) 292 SW 133; Dunbar v. 
Dardanelle St. Impr. Dist. No. 1, 172 
Ark. 656, 290 SW 372; Riddle v. 
Ballew, 130 Ark. 161, 197 SW 27; 
Bell v. Philips, 116 Ark. 167, 172 SW 
864; Harnwell v, White, 115 Ark. 88, 
171 SW 108; Smith v. Texarkana 
Impr. Dist. No. 14, 108 Ark. 141, 156 
Sw 455, 44 LRANS 696; Kraft v. 
Smothers, 103 Ark. 269, 146 SW 505; 


Little Rock Bd. of Impr. Dist. No. 
60 v. Cotter, 71 Ark. 556, 76 SW 
552; ‘McQueen yv. Moscow, 28 Ida. 


146, 152 P 799; Hutchinson v. Omaha, | 


52 Nebr. 345, 72 NW 218; Palmer v. 
Farmington, 25 N. M. 145, 179 P 


227. 
44. Collins. v. HPllensburg, 68 
Dist. 


Wash. 212, 122 P 1010. 

45. Selz v. MpGehee Pav. 
No, 1, (Ark.) 292 SW 133; Boorman 
v. Santa Barbara, 65 Cal. 313, 4 P 31; 
Hutchinson v. Omaha, 52 Nebr. 345, 


72 NW 218. And see cases infra this 
section. 
46. Gall v. Beckett, (Nebr.) 213 
NW. 370. ’ 
47. Selz v. McGehee Pav. Dist. 


No. 1, (Ark.) 292 SW_133; Henry v. 
Siloam Springs Pav. Dist. No. 3, 170 
Ark. 673, 280 SW 987; Jarrett v. 
Baird, 161 Ark. 31, 255 SW 564; 
Riddle v. Ballew, 130 Ark. 161, 197 
SW 27; Bell v. Phillips, 116 Ark. 167, 
172 SW 864; McRaven v. Clancy, 115 
Ark. 168, 171°SW 88; Smith v. Texar- 
kana Impr. Dist. No. 14, 108 Ark, 141, 
156 SW 455, 44 LRANS 696; Kraft 
vy. Smothers, 103 Ark. 269, 146 SW 
505. _. 

~ [a] Description held sufficient.— 
An ordinance granting the formation 
ot paving district was not invali- 
dated because of uncertainty in pe- 
tition for the creation of the district 
in’ describing the improvement for 


paving as being “from the south side 
of” designated streets “to the south 
side of” other streets, for the “south 
Side’ of an avenue or street means 
the south boundary line of such ave- 
nue or street. Mcleod vy. Purnell, 
164 Ark. 596, 262 SW 682. 

[b] Where the boundaries are 
designated by lots and blocks instead 
of by metes and bounds, the lots and 
blocks must be described in such 
manner as to notify owners that a 
charge is to be made against their 


property. Jarrett v. Baird, 161 Ark. 
31, 255 SW 564. 
{e] Creating improvement dis- 


trict out of entire city.—Where a pe- 
tition for the organization of water 
and light improvement districts prays 
that the whole of a named city be 
formed into such districts, and the 
ordinances forming the districts re- 
cited that the whole city was in- 
cluded, and gave the boundaries of 
the city by metes and bounds, the 
description was not insufficient mere- 
ly because the description by metes 
and bounds was erroneous, it being 
apparent that the entire city was 
being established into an improve- 
ment district. Gravette, etc., Impr. 


Dist. v. Carman, 138 Ark. 339, .211 
Sw 170. 
43, Henry v. Siloam Springs Pav. 


Dist. No, 3, 170 Ark. 673, 280 SW 
987. 
49. Less v. Hoxie Impr. Dist. No. 


1, 130 Ark, 44, 196 SW 464; Cox v. 
Lonoke County Road Impr. Dist. No. 
8, 118 Ark. 119, 176 SW 676; Harn- 
well v.’ White, 115 Ark. 88, 171 SW 
108. 

fa]. Reason for rule.—It is not 
contemplated that upon and after the 
establishment of the district there 
shall be any doubt about the im- 
provement to be constructed. Other- 
wise, property owners might sign the 


petition under the apprehension that | 
a certain road or street was to be) 


improved, only to learn after the dis- 
trict had been established and the 
plans had been approved, that they 
were mistaken or had been deceived. 
One of the purposes of requiring a 
petition in- writing is to prevent such 
controversies. Cox v. Lonoke County 


Road Impr. Dist. No. 8, 118 Ark. 119, } 


176 SW 676 [quot Less v. Hoxie 
Impr. Dist. No. 1, 180 Ark. 44, 196 
Sw 464, 465]. 

[b] Description held insufficient. 
—A petition for the formation of an 
improvement district asking that the 
“sidewalk where now needed and the 


streets to be improved” is ineffectual 
since it leaves it to the discretion of 
the commissioners to determine the 
Sidewalks they might cause to be 
improved. Less v. Hoxie Impr. Dist. 
No. 1, 180 Ark. 44, 196 SW 464, 

50. Baird vy. Morrillton St., ete., 
Impr. Dist. No. 1, 148 Ark. 246, 229 
SW 712; Ft. Smith Pav. Dist. No. 7 
Bd. of Impr. v. Brun, 105 Ark. 65, 150 
SW 154; McDonnell y. Little Rock 
Impr, Dist. No. 145, 97 Ark. 334, 339, 
133. SW 1126. 

“Much must, of course, be left to 
the discretion of the commissioners 
in forming the plans for the improve- 
ment and making the estimates of 
the cost thereof.” McDonnell v. 
Little Rock Impr. Dist.: No. 145, su- 


pra, 

[a]. Description of improvement 
held sufficient.—A petition describing 
the improvement as grading, gravel- 
ing, and macadamizing, surfacing, 
paving, curbing or guttering the 
streets mentioned is sufficient... Baird 
v. Morrillton St., ete., Impr. Dist, 
No. 1, 148 Ark. 246, 229 SW 712. 

51. Lewis v. Forrest .City, ete., 
Dist., 156 Ark. 356, 246 SW 867, 

52. Selz v. McGehee Pay. Dist. 
No, 1, (Ark.) 292 SW 133; Veane v. 
Moore, 112 Ark, 254, 165 SW 639. 

[a] Thus it has been held that 
proceeding for paving improvement 
was not rendered void because first 
petition asked that cost be assessed 
against property by front foot rule, 
for such request should be treated 
as surplusage, since it was not pre- 
scribed by statute as part of. petition 
and provision of constitution against 
such assessment was controlling. 


‘Selz v. McGehee Paving Dist. No, 1, 


(Ark.) 292 SW 13838. 

53. Riddle v. Ballew, 130 Ark, 161, 
197 SW. 27, 

54, Riddle v. Ballew, supra. 

55. See cases infra notes 56-68. 

56. Colquitt v. Stevens, 111 Ark. 
314, 163 SW 1141; Smith y. Texar- 
kana Impr. Dist. No. 14, 108 Ark. 141, 
156 SW 455, 44 LRANS 696; Little 
Rock Bd. of Impr. Dist. No. 60 v, 
Cotter, (71): Arky!5564- 26,'SIW 5525 
Ahern vy. Texarkana :Bd. of Impr: 
Dist. No. 3, 69 Ark, 68, 61 SW 575; 
McQueen v. Moscow, 28 Ida. 146,.152 
P 799; Palmer vy. Farmington, 25 N. 
M. 145, 179 P 227. 

{a] For instance (1) the petition 
cannot be signed by a lessee (Smith 
v. Texarkana Impr. Dist. No. 14, 108 
Ark. 141, 156 SW 455, 44 LRANS 
696) (2) or by a life tenant (Col- 
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of the district, if the statute so provides,®’ although 
a mere temporary absence of an owner of property 
in the district will not disqualify him from signing 
the petition where he has not established a residence 
elsewhere.*® 

Number of signers. If so provided by statute, the 
petition must be signed by the designated number of 
owners®® or by a majority in interest of the prop- 
erty owners in the district.°° This requirement is 
jurisdictional.“ And a special improvement district 
based on a petition not signed by a majority of the 
owners has no de facto existence and all obliga- 
tions entered into by it are nugatory.®* If property 
is owned jointly, the signature of one owner will 
be sufficient;°* and if both sign, the signatures 
should be counted as one.** A name placed on a 
petition after it has been filed and acted on by a 
municipality should not be counted.% 

Signature by agent. If the owner does not sign 
his name in his own hand, he may authorize another 
to do so for him,*® or he may ratify the act of an- 
other who has signed the petition.*” But it is not 
sufficient that an owner favor the improvement and 
that he would not object that some name other than 
his own was signed to the petition with the inten- 
tion of binding him.®* 

Withdrawal of signature. While it has been held 
that one who has signed the petition may withdraw 


quitt v. Stevens, 111 Ark. 314, 163]146, 152 P 799. 
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his name at any time before the council has passed 
the ordinance of intention to create the district, but 
not afterward,®® there is authority to the effect 
that, even before the petition has been presented 
to the council, a petitioner should not be permitted 
to withdraw his name on the ground that after 
further deliberation he had reached the conclusion 
that the improvement would be more burdensome 
than he had at first thought.’° 

[§ 2957] (cc) Hearing and Determination.” In- 
asmuch as the petition is jurisdictional,’? the action 
taken by the council must be in substantial con- 
formity with the petition;7* and hence it has no 
authority to establish a district, the boundaries of 
which are not in conformity with the territory as 
described and set up in the petition,7* or to sub- 
stitute an improvement different from the one asked 
forsi® 

Sufficiency of petition. Where no appeal is pro- 
vided for by statute, the action of the council in 
passing on the sufficiency of a petition for the crea- 
tion of an improvement district is final.7® And 
where a statute provides for a direct review of the 
action of the council, a finding that the petition 
was signed by a majority in value of the property 
owners is prima facie correct and the burden rests 
upon the party to show the contrary in direct pro- 
ceedings attacking their validity.‘* In determining 


v. Hoxie Impr. Dist. No, 1, 130 Ark. 


SW 1141; Ahern v. Texarkana Bd. of 
Impr. Dist. No. 3, 69 Ark, 68, 61 SW 
575). 

[b] One who conveys land in fraud 
of creditors thereby divests himself 
of title and the right to sign the 
petition as its owner. Colquitt v. 
Stevens, 111 Ark. 314, 163 SW 1141. 

{c] Domestic corporation owning 
land in the district may sign a pe- 
tition for the improvement. Mc- 
Queen v. Moscow, 28 Ida. 146, 152 P 
79 


Shs 

[ad] Wendee in possession who has 
done all that he is required to do to 
entitle him to a deed is authorized 
to sign a petition, although the deed 
was not delivered to him until after 
the petition was _ filed. Ahern v. 
Texarkana Bd. of Impr. Dist. No. 3, 
69 Ark, 68, 61 SW 575. 

[e] Holder of land under contract 
on sale.—A person may be .counted 
as a petitioner who holds land within 
the district under contract, the deed 
being in escrow and the grantor not 


having signed the _ petition. Mc- 
Queen v. Moscow, 28 Ida, 146, 152 P 
799. 

57. Little Rock Bd. of Impr. Dist. 


No. 60 v. Cotter, 71 Ark. 556, 76 SW 
552; McQueen v. Moscow, 28 Ida. 146, 
152 P 799; Palmer v. Farmington, 25 
INP Meebo 227 

{a] Foreign corporations.—A for- 
eign corporation authorized to do 
business in the state and which 
owned real estate within the im- 
proved district must not be counted 
either for or against the improve- 
ment district. McQueen vy. Moscow, 
28 Ida. 146, 152 P 799. 

58. McQueen v. Moscow, supra. 


59. Selz v. McGehee Pav. Dist. 
No. 1, (Ark.) 292 SW 133. 
60. Davis v. Lawson, 168 Ark. 


1143, 272 SW 646; Anderson v. Pix- 
ley, 132 Ark. 539, 201 SW 796; Claren- 
don Impr. Dist. No. 1 v. St. Louis, 
etc., R. Co., 99 Ark. 508, 139 SW 308. 

61. Selz v. McGehee Pay. Dist. No. 
1, (Ark.) 292 SW 1338; Davis v. Law- 
son, 168 Ark. 1148, 272 SW 646; 
Clarendon Impr. Dist. No. 1 v. St. 
Bouis, ete.) R. Co., 99 Ark) 508; 139 
sw 308. 

62. Davis v. Lawson, 168 Ark. 
1143, 272 SW 646. 

62 McQueen y. Moscow, 28 Ida. 


\ 


64. McQueen v. Moscow, supra. 

65. McQueen v. Moscow, supra. 

66. Little Rock v. Boullioun, 171 
Ark. 245, 284 SW 745; Lewis v. For- 
rest City Special Impr. Dist., 156 
Ark. 356, 246 SW _ 867; Colquitt v. 
Stevens, 111 Ark. 314, 163 SW 1141; 
Texarkana Bd. of Impr. Dist. No. 5 
Me Offenhauser, 84 Ark, 257, 105 SW 


65. 

[a] Signature by manager of cor- 
poration.— Where the manager of a 
corporation signed its name to a peti- 
tion for a local improvement district, 
and there were only three stockhold- 
ers and directors, of whom he was 
one, and one of such other stockhold- 
ers expressly approved the signature, 
but the third’ stockholder was not 
consulted, there was sufficient evi- 
dence to show authority for the sig- 
nature of the petition. Lewis v. For- 
rest City Special Impr. Dist., 156 Ark. 
356, 246 SW 867. 

[b] Presumption as to authority. 
—The appearance of a signature on a 
petition for a local improvement dis- 
trict raises a presumption that it was 
placed there by authority. Lewis va 
Forrest City Special Impr. Dist., 156 
Ark. 356, 246 SW 867. 

67. Colquitt v. Stevens, 111 Ark. 
314, 163 SW. 1141. 

[a] Ratification of husband’s sig- 
nature is sufficient to constitute a 
married woman, who owned property 
within a proposed improvement dis- 
trict, a signer to a petition for the 
ereation of such district. Texarkana 
Bd. of Impr. Dist. No. 5 v. Offen- 
hauser, 84 Ark. 257, 105 SW 265. 


68. Colquitt v. Stevens, 111 Ark. 
314, 163 SW 1141. 
69. McQueen v. Moseow, 28 Ida. 


146; 152 -P: 799; 

70. Pope v. Nashville, 1381 Ark. 
429, 199 SW 101 (this is a matter 
which he should have taken into con- 
sideration before signing the peti- 
tion), 

71. Of petition for annexation of 
territory see infra § 2959. 

72. See supra § 2955. 

73. See cases infra this section, 

74. Dunbar v. Dardanelle St. Impr. 
District No. 1, 172 Ark. 656, 290 SW 
372; Riddle v. Ballew, 130 Ark. 161, 
197 SW 27, , 

75. Riddle v. Ballew, supra; Less 


44, 196 SW 464; Bell v. Phillips, 116 
Ark. 167, 172 SW 864; Meehan v. Max- 
well, 115 Ark. 594,171 SW 1013; Mc- 
Raven y, Clancy, 115 Ark. 163, 171 
SW 88; Harnwell v. White, 115 Ark. 
88, 171 SW 108; Smith vy. Texarkana 
Impr. Dist. No. 14, 108 Ark, 141, 156 
SW 455, 44 LRANS 696; Kraft v. 
Smothers, 103 Ark, 269, 272,146 SW 
505; Hutchinson vy. Omaha, 52 Nebr. 
345,72 NW 218. 

“The foundation of the improve- 
ment was the petition of the owners 
of real property situated in the pro- 
posed district. Under the statute, the 
extent and character of the improve- 
ment, aS expressed in the ordinance, 
must substantially comply with the 
terms of the petition upon which it 
is based.” Kraft v. Smothers, supra. 

[a] Rule applied.—(1) Upon a pe- 
tition for an improvement district to 
lay concrete sidewalks on all streets 
of a town, the council cannot estab- 
lish a district to lay sidewalks on 
either or both sides of all streets 
within the town. Meehan vy. Max- 
well, 115 Ark, 594, 172 SW 1013. (2) 
Where the petition of the property 
owners asked for an improvement 
district “for the purpose of building 
a sewer system‘therein, and making 
proper connection of the same into 
the system of septie tanks,” an ordi- 
nance providing for laying off the 
district ‘for the purpose of building 
a sewer system therein, and making 
proper connection of the same into 
the system of septic tanks and con- 
ducting the effluent through standard 
sewer pipes into Fourche River,” is a 
substantial variance from the peti- 
tion, and is invalid. Kraft v. Smoth- 
ers, 103 Ark, 269, 146 SW 505. (3) 
The organization of a local improve- 
ment district is invalid when the pe- 
tition provided for “sidewalks where 
now needed and the streets to be im- 
proved,’ and the ordinance provided 
that ‘the sidewalks and streets within 
the proposed distriet be improved.” 
Less v. Hoxie Impr. Dist, No. 1, 130 
Ark. 44, 196 SW _ 464. 

76. McQueen v. Moscow, 28 Ida. 
146, 152 P 799. 

77. Henry v. Siloam. Springs Pav. 
Dist. No. 3, 170 Ark. 673, 280 SW 987. 

[a] Evidence held insufficient to 
show that the petitioners for an im- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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whether the petition has been signed by a majority 
in value of the owners of property in the proposed 
district, the county assessment on file is under the 
statutes of one jurisdiction conclusive on the 
council.?8 

[§ 2958] (dd) Subsequent Petitions. The presen- 
tation and abandonment of petitions for the creation 
of an assessment district do not affect subsequent 
proceedings under a new petition.”® A substantial 
variance between the original and second petition 
is fatal to the validity of an assessment district 
created in proceedings had on such petition,®® but 
errors in the description of an improvement, which 
are obviously clerical, will not invalidate an ordi- 
nance creating an improvement district.’ 

[§ 2959] (ee) Petition To Annex Territory. 
Where it is sought to annex territory to an existing 
improvement district,®? the petition must contain 
a specification of the extension of the improvement 
where the statute authorizing the construction of 
the original improvement provides that the nature 
of the improvement shall be specified and where 
the annexation statute makes the territory within 
the annexed territory subject to all the laws govern- 
ing improvement districts.’ But it need not specify 
any limitation on the cost of the additional improve- 
ment where the statute does not so require either 
by express provision or by necessary implication,§* 
and the fact that the-petition expresses a maximum 
of cost of the improvement in excess of that allowed 
by statute does not render it void.8® It is not nec- 
essary that the petition shall contain in express 
language a prayer that the cost of the improvement 
be assessed and charged upon the property within 
the annexed territory where the statute does not 
prescribe any exact form for the petition;®® the 


provement district did not own a ma- 
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prayer for the annexation of the territory is suffi- 
cient to invoke the aid of the council to the extent 
the law authorizes.87 

Hearing and determination.’* If the petition is 
signed by the requisite number of property owners 
and otherwise conforms to the statutory require- 
ments, the council must grant the petition and annex 
the territory described therein.®® It cannot go be- 
hind the face of the petition to determine whether 
annexation is appropriate. This is a matter to be 
determined exclusively by the property owners.?° 
If, however, the petition is not in compliance with 
the statute, the council is not bound to do a vain 
and useless thing by passing an ordinance to annex 
the territory. 

[§ 2960] cc. Resolution of Intention or Necessity. 
Where the statute provides that, before creating 
an assessment district, the council must pass a reso- 
lution of intention to do so, this requirement is juris- 
dictional and mandatory, and a valid assessment 
district cannot be created without a compliance 
therewith ;°* and the omission to pass such reso- 
lution renders all the subsequent proceedings nuga- 
tory.°° Failure to pass a proper resolution -can- 
not be corrected by a subsequent interpretation 
at the hands of the council to the effect that the 
resolution passed was meant as one of intention.® 

Sufficiency in general. A resolution which sub- 
stantially complies with the statutory requirements 
is sufficient.°° A mere technical departure from 
the statutory form will not render the resolution 
insufficient if it informs the ptoperty owners in- 
terested of the matters of which the resolution is 
required by statute to inform them.®% 

Description of district.°7 The resolution must 
define the district with sufficient certainty to iden- 


Lewis v.;69 Mich. 189, 37 NW 184; Harvey v. 


jority in value of the land. Henry v. 
Siloam Springs Pav. Dist. No. 3, 170 
Ark. 673, 280 SW 987. 

78. Anderson vy. Pixley, 132 Ark. 
539, 201 SW 796; Clarendon Impr. 
Dist," No.1 v; St. Louis, etc:, R.-Co., 
99 Ark. 508, 139 SW 308. 

79. McDonnell v. Little Rock Impr. 
on No. 145, 97 Ark. 334, 133 SW 

[a] Abortive efforts to form an 
improvement district do not exhaust 
the right of the property owners to 
proceed anew for the creation of such 
district. McDonnell v. Little Rock 
Impr. Dist. No. 145, 97 Ark. 334, 133 
Sw 1126. 

80. Stock v. Hazen St., etc., Impr. 
Dist, 41 Ark 153;° 216 SW 505. 

[a] Fatal variance illustrated.— 
Where a first petition for. a street and 
sidewalk improvement district desig- 
nated it for the purpose of improving 
and constructing sidewalks and im- 
proving streets in the town, but the 
second petition, signed by a majority 
in value of the property owners, de- 
scribed the improvement by naming 
a less number of streets and side- 
walks than those in the whole of the 
town or city, such substantial vari- 
ance between the improvements de- 
scribed in the two petitions was fatal 
to the validity of the district. Stock 
v. Hazen St., ete., Impr. Dist., 141 
Ark. 153, 216 SW 505. 

[b] What is not a variance.— 
Where the first petition for the 
formation of a special local improve- 
ment district did not express the 
statutory limitation of expenditures, 
but such limitation was - incorpo- 
rated therein by the statute, a sec- 
ond petition, identical except that 
it expressly stated the maximum 
total cost, did not constitute a vari- 
ance from the original petition, So as 
to avoid the proceedings for the for- 
mation of the district, the unneces- 
sary expression of limitation not af- 


Forrest City Special Impr. Dist., 156 
Ark, 356, 246 SW 867, 

81. Buchanan v. Street Impr. Dist. 
No. 4, 163 Ark, 362, 258 SW 989. 

[a] Thus, where the first petition 
for street improvement district cor- 
rectly described the streets to be in- 
cluded, a second petition having a 
description identical with the first, 
except that one street was described 
as west instead of east of certain lots 
thereby locating it outside the city 
limits, did not render the ordinance 
creating the improvement void, since 
the error was obviously clerical, and 
reference to the lots was not neces- 
sarily to a definite description. Buch- 
anan v. Street Impr. Dist. No. 4, 163 
Ark, 362, 258 ' SW 989. 

82. See supra § 2948. 

83. White v. Loughborough, 125 
Ark. 57, 64, 188 SW 10 (‘it is an in- 
stance of the Legislature declaring 
a right and referring to other exist- 
ing laws for the remedy’’). 

84. Pledger v. Soltz, 169 Ark, 1125, 
278 SW 50. 

85. Little Rock v. Boullioun, 171 
Ark, 245, 253, 284 SW 745 (“‘the com- 
missioners, in attempting to make 
the improvement, must be controlled 


by the statute, and, if the maximum | 


expressed in the petition exceeds that 
of the maximum allowed by law, then 
it must be disregarded’). 

86. White v. Loughborough, 125 
Ark. 57, 188 SW 10. 


87. White v. Loughborough, supra. 

88. Of petition generally see supra 

2957. 
: 89. Little Rock v. Boullioun, 171 
Ark. 245, 284 SW 745. 

90. Little Rock v.  Boullioun, 
supra. 

91. Little Rock v. Boullioun, 
supra. 

92. West Berkeley Land Co. v. 
Berkeley, 164 Cal. 406, 129 P 281; 


Pacific Pav. Co. v. Verso, 12 Cal. A. 
862, 107 P 590; Whitney v. Hudson, 


Townsend, 57 Mont. 407, 188 P 897; 
Johnston v. Hardin, 55 Mont. 574, 179 
P 824; Cooper v. Bozeman, 54 Mont. 
277, 169 P 801; Kohn v. Missoula, 50 
Mont. 75, 144 P 1087; Shapard v. 
Missoula, 49 Mont. 269, 141 P 544; 
and cases infra this section. 

93. Pacific Pav. Co. v. Verso, 12 
Gal, A. 362, 107° P 590; Whitney v. 
Hudson, 69 Mich. 189, 87 NW_ 184; 
Shapard v. Missoula, 50 Mont. 75, 144 
P 1087. And see cases supra note 92; 
and infra note 94, ; 

94. Cooper v. Bozeman, 54 Mont. 
277, 283, 169 P 801 (“No mere in- 
formality in the original resolution 
is here involved; the language of 
Resolution ... does not permit the 
inference that at the time it was 
passed, the council designed it as a 
resolution of intention merely’’). 

95. Cal.—West Berkeley Land Co. 
v. Berkeley, 164 Cal. 406, 129 P 281. 

Ida.—Coughanour v. Payette, 26 
Ida. 280, 142 P 1076. 

Kan.—Ransom v. Minnick, 92 Kan. 
953, 142 P 934. : 

Mich,—Kalamazoo vy. Francoise, 115 
Mich. 554, 73 NW 801. 

Mont.—Krug v. Glendive, 60 Mont. 
7, 197 P 1005; Aiken v. Glendive, 60 
Mont, 1, 197. P 1003; Harvey ™ v. 
Townsend, 57 Mont, 407, 188 P 897; 
Allen v. Butte, 55 Mont, 205, 175 P 


595. 

Wash.—Shryock v. Hannenen, 61 
Wash. 296, 112 P 377. 

[a] A mere informality in the 
resolution of intention will not ren- 
der the resolution insufficient if the 
subsequent proceedings are in con- 
formity with the statute. Shapard 
v. Missoula, 49 Mont. 269, 141 P 


544. 

96. Krug v. Glendive, 60 Mont. 7, 
197 P 1005; Aiken v. Glendive, 60 
Mion te Ty EST ee DOO er reread Vv CY Via 
Townsend, 57 Mont. 407, 188 P 


897. 
In ordinance see infra § 2962. 
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tify the land located therein.** It must contain 
a description of the district by lines which mark its 
exterior boundaries where the statute so contem- 
plates;°® but a description of this character will 
be sufficient ;! it is not necessary to go farther and 
describe the land included within the boundaries by 
the number of the lots and blocks as they appear 
on the recorded plat,? nor to describe the streets to 
be improved as being located within the state, the 
city in which the improvement was made being 
given.® 

Description of improvement. The resolution must 
describe the work to be done,* but -it will be suffi- 
cient to describe it in general terms where the stat- 
ute only requires the resolution to designate the 
character of the improvement. A general deserip- 
tion of the improvements to be made will be suffi- 
cient without going into details as to the character 
of the work to be done.® It is not essential to the 
validity of the resolution that it should expressly 
except the part of the improvement to be paid for 
by the city.’ 

[§ 2961] dd. Ordinances—(aa) In General. Where 
a charter automatically fixes the boundaries of an 
assessment or taxing district, the passage of an ordi- 
nance for this purpose is unnecessary,® but where, 
as is usually the case, statutes or charters require 
the passage of an ordinance for the creation of the 


98. Cal.—Pacific Pav. Co. v. Verso, 
12, Cal. A’ 362,,107 P 690. 
Ida.—Coughanour v. Payette, 26 
Ida. 280, 142 P 1076. 
Hudson, 69 


Mich.—Whitney  v. sons have 
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by the municipality prior 1 
manifestation by the owner of an in- 
tention to revoke the dedication and 
before any rights of any third per- 
intervened, 


districts, such provisions are mandatory and a com- 
pliance therewith indispensable to the validity of 


| special taxes or assessments laid to pay the cost of 


the improvement.!° If the statute so provides, the 
ordinance must allege that the construction of the 
contemplated improvement is indispensable.** 

Character of the improvement must be described 
if it is so provided by statute and a failure to com- 
ply substantially with this requirement will avoid 
the assessment;}2 but a description in general terms 
may be sufficient.1* 

Conformity to petition. Where a petition by prop- 
erty owners for the creation of an improvement dis- 
trict is necessary, the ordinance creating the district 
must be in substantial conformity with the peti- 
tion.14 

Correction of errors. A defect in an ordinance 
creating a paving district can be corrected by sub- 
sequent ordinanee,'® unless the defect was ultra 
vires or jurisdictional.'® 

[§ 2962] (bb) Fixing Limits of District‘’—aaa. In 
General. Where a statute or charter automatically 
fixes the boundaries of an assessment district at the 
time of letting contracts for street improvements 
and issuing of tax bills, the boundaries of the dis- 
trict need not be fixed by ordinance;1® nor, unless 
required by statute, is it necessary that the bound- 
aries of a district shall be defined by ordinance,'® 


to any | 241 SW 370... 

[a] Insufficient description. — An 
ordinance creating an improvement 
district for improvement of streets 


is sufficient. | “by draining and grading, or draining, 


[§§ 2960-2962 


Mich. 189, 37 NW 184. 
Mont.—Harvey  v. 
Mont. 407, 186 P 897. 
Wash.—Shryock v. Hannenen, 61 
Wash. 296, 112 P 377. 

{aj Insufficient description. — A 
resolution to pave part of a street, 
declaring that the real estate abut- 
ting or adjoining such street shall 
constitute the taxation district for 
such purpose, is illegal in not speci- 
fying a definite district. Whitney 
v. Hudson, 69 Mich. 189, 37 NW 


184, 

[b] Sufficient description. — (1) 
The designation of a taxing district 
by its street frontage, where that 
method of assessment is to be fol- 
lowed, is a sufficient compliance with 
a charter provision requiring the 
common council, in cases of special 
assessments, to “describe or desig- 
nate the lots and premises or locality 
to be assessed.” Kalamazoo v. Fran- 
coise, 115 Mich. 554, 73 NW 801. (2) 
An ordinance of intention to form an 
improvement district sufficiently 
complies with Rev. Codes § 2338, as 
amended by L. (1911) p 268 c¢ 81, 
where it describes the exterior bound- 
aries of the district and states the 
number of the lots and blocks therein 
that will be affected by the improve- 
ment. Coughanour v. Payette, 26 Ida. 
280, 142 P 1076. 


Townsend, 57 


99. Harvey v. Townsend, 57 
Mont, 407, 188 P 897; Johnston y. 
Hardin; 55 Mont. 574,..179 P 824; 


Lewiston v. Warr, 52 Mont. 353, 157 
P 953, 

[a] Insufficient 
resolution of intention to create a 
special improvement boulevarding 
district bounded on the northeast by 
certain lots, and bounding the dis- 
trict by other parcels of land, did not 
incorporate such lots and parcels into 
the district. Lewiston v, Warr, 52 
Mont. 353, 157 P 953, 

[b] Sufficient description. — The 
identification of a portion of the 
boundaries of the district by refer- 
ence to a certain unopened street, the 
dedication of which, after the same 
was delineated upon a particular map 
on file, has been previously accepted 


description. — A 


West Berkeley Land Co. v. Berkeley, 
164 Cal. 406, 129 P 281. 

1. See cases infra notes 2, 3. 

2. Shryock v. Hannenen, 61 Wash. 
296, 112 P 877. See Coughanour v. 
Payette, 26 Ida. 280, 142 P 1076 
(under Rey. Codes § 2338 as amended 
by L. [1911] p 268 e¢ 81, a resolution 
which describes the exterior bound- 
aries of the district and states the 
number of the lots and blocks therein 
that will be affected by the improve- 
ment, is sufficient). ~ 

3. Shryock v, Hannenen, 61 Wash, 
296,112 P’ 377. 

4 Pacific Pay. Co. 

Cal. A. 362, 107 P 590. 

5. Mansur v. Polson, 45 Mont. 585, 
125 P 1002. See Ransom y. Minnick, 
92 Kan. 953, 142 P 934 (a resolution 
of necessity for a sewer improve- 
ment showing the preparation of 
plans, specifications, and estimates of 
the improvement is sufficient without 
showing the definite location of the 
sewer in the district and its charac- 
ter and cost). 

6. Mansur v. Polson, 45 Mont. 585, 
125 P 1002. 


v. Verso, 12 


- Beniteau v, Detroit, 41 Mich. 
116, 1 NW 899. 

8 Dickey v. Seested, 283 Mo. 167, 
223 SW 57; Granite Bituminous 


Pay, Pie v. Fleming, 251 Mo. 210, 158 

9. See statutory and charter pro- 
visions. 

10. Ark.—Nelson vy. Nelson, 154 
Ark. 36, 241 SW 870. 

Cal.— Walker v. Los Angeles, 23 
Cal. A, 634, 189 P 89. 

Ida.—Veatch vy. Gibson, 29 Ida. 609, 
160 P 1112; Coughanour v. Payette, 
26 Ida. 280, 142 P 1076. 

Ky.—Mulligan v. McGregor, 165 
Ky. 222, 176 SW 1129. 

Nebr.—Wiese v. South Omaha, 85 
Nebr. 844, 124 NW 470. 

N. D.—McKenzie v. Mandan, 27 N. 
D. 546, 147 NW 808. 

Wash.—Reitzie v. Kirkland, 139 
Wash. 466, 247 P 735. 

See cases infra this section. 

11. Mulligan v. McGregor, 165 Ky. 
222, 176 SW 1129. 

12. Nelson v. Nelson, 154 Ark, 36, 


grading, construction of curbing, gut- 
tering, paving, and necessary storm 
sewering, or by otherwise improving 
said streets in such manner as the 
board of commissioners of said dis- 
trict, to be hereinafter named, may 
deem substantial, adequate, and prop- 
er,’ is void for failure definitely to 
describe the character of the im- 
provement. Nelson vy. Nelson,-154 
Ark. 36, 241 SW 370. 

[b] Title of ordinance showing in- 
tention.— Where an ordinance creat- 
ing a sewer district provides that it 
“is so created for all purposes of 
local improvement ... contemplated 
by” statute, and the ordinance is 
entitled “an ordinance creating and 
establishing sewer and improvement 
district ... and defining the bound- 
aries of same,” and no improvement 
other than that of a sewer is spoken 
of, the title may be used to arrive at 
the intention, and such clause may be 
construed as relating to sewer pur-! 
poses. McKenzie v. Mandan, 27 N. D. 
546,-147 NW 808. 

13. Baird _v. Morrillton St., ete., 
MAP redo No. 1, 148 Ark. 246, 229 

Thus an ordinance describ- 
ing the improvement as_ grading, 
graveling, and macadamizing, sur- 
facing, paving, curbing, or gutter- 
ing the streets mentioned is suffi- 
cient. Baird v. Morrillton St., etc., 
Impr. Dist. No, 1, 148 Ark. 246, 229 
SW 712. 

14. See supra § 2957. 

15. .Trinidad v. Madrid, 80 Colo. 
210, 250 P 158 [overr Madrid v. Trini- 
dad, 76 Colo. 294, 230 P 1006]. 

[a] Rule applied.—A ‘statement in 
an ordinance creating an ‘improve- 
ment district that the assessment 
would be by the frontage rule is sur- 
plusage and not a jurisdictional °de- 
fect. Trinidad v. Madrid, 80 Colo. 
210, ,250,..P, 158, 

16.‘ Trinidad v. Madrid, supra. 

17. In resolution of intention see 
supra § 2960. 

18. Granite Bituminous Pav. Co. 
v. Fleming, 251 Mo. 210, 158. Sw 4. 

19. Atchison v. Price, 45 Kan. 296, 
25 P 605, : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 
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but it will be sufficient if the records of the tax 
proceedings clearly show the property specially taxed 
for the improvement.2° However, where, as is usu- 
ally the case, it is required that the limits-of the dis- 
trict shall be described by ordinance with such 
certainty that the land located therein may be iden- 
tified,?+ a noncompliance with the requirement will 
avoid an assessment to pay for the improvement;?? 
but any description of the property which is suffi- 
cient to identify the lands included in the district 
may be sufficient;?* and a description is sufficient 
if it would be sufficiently certain in a conveyance.”* 
While it is not necessary to describe each and every 
tract of land to be assessed,?> if the boundaries are 
described by metes and bounds and also by a par- 
ticular description of the separate lots and tracts, 


the latter is controlling.?® 


Patent, clerical, or typographical errors of de- 
seription** or a slight variance in the description of 
one terminus of the improvement which is not of a 
eharacter to mislead the property owners or per- 
sons bidding for the construction of the work?® will 
not. vitiate the ‘ordinance or an assessment made 


20. Atchison v. Price, supra. 
- 21. See statutory and charter pro- 
visions. 


22. Ark.—dJarrett v. Baird, 161 
Ark. 31, 255 SW 564. ~ 

Cal.—Walker v. Los Angeles, 23 
Cale AS 63444390 389. 

Ida.—Veatch v. Gibson, 29 Ida. 609, 
160 -P 1112, 

Ill.—Peo. v, Freeman, 301 Ill. 562, 
134 NE 121, its 

Ky.—Mulligan v. McGregor, 165 
Ky. 222, 176 SW 1129. 


Nebr.—Wiese v. South Omaha, 85 
Nebr. 844, 124 NW 470. 

Wash.—Reitzie v. Kirkland, 1389 
Wash. 466, 247 P 735. 

23. Jarrett v. Baird, 161 Ark. 31, 
255 SW 564: Nelson vy. Nelson, 154 


Ark, 36, 241 SW 370; Meyer v. Paving 
Dist. No. 3 Bd. of Impr., 148 Ark. 623, 
231 SW 12; Freeze v. Jonesboro Impr. 
Dist. No. 16, 126 Ark. 172, 189 SW 
660; Moore v. Texarkana’ Pav. Impr. 
Dist. No. 20, 122 Ark. 326, 183 SW 
766, AnnCas1917D 599; Veatch v. Gib- 
son, 29 Ida. 609, 160 P 1112; Cougha- 


nour v. Payette, 26 Ida. 280, 142 P. 


1076; Chittenden v. Kibler, 100 Nebr. 
756, 161 NW 272; Carlson v. South 
Omaha, 91 Nebr. 215, 1835 NW 1047. 

[a] Descriptions held sufficient.— 
(1) Describing a paving district as 
extending to the middle of the block 
on each side of the street to be paved, 
Carlson v. South Omaha, 91 Nebr. 215, 
135 NW 1047. (2) Designation of one 
of the lines as running along the 
north boundary of a right of way of 
a certain railroad, without designat- 
ing it by metes and _ bounds. Freeze 
yv. Jonesboro Impr. Dist. No. 16, 126 
Ark. 172, 189 SW 660. (3) Marking 
clearly the boundaries of the land 
supposed to be assessed, without 
going farther and describing the land 
included within the boundaries by 
the number of the lots and blocks as 
they appear on the recorded plat. 
Shryock vy. Hannenen, 61 Wash. 296, 
112 P 877. (4) Specification of the 
street or part of a street to be paved 
sufficiently describes the improve- 
ment district. Chittenden v. Kibler, 
100 Nebr. 756, 161 NW 272. (5) 
Boundaries of an improvement dis- 
trict which was described as along B 
street, thence to the point of begin- 
ning, is not open to attack because 
B street did not extend to the point 
of beginning, another street inter- 
vening; for the line between two fixed 
points is definite, and both course and 
distance yields to fixed monuments. 
Meyer -v. Paving Dist. No. 3 Bd. of 
Impr., 148 Ark. 628) 231SW12. (6) An 
ordinance creating an improvement 
district for the purpose of improve- 
ment-of “‘all of that portion of all the 
streets within the corporate Jimits of 
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thereunder. But a patent ambiguity in the descrip- 
tion rendering it indefinite and uncertain will avoid 
the assessment.?°9 - 

[§ 2963] bbb. Time of Fixing. In the absence of 
any charter provision to the contrary the boundaries 
of a benefit district should be fixed when it first be- 
comes necessary to know the exact extent of the 
district,°° and if the statute provides for a protest - 
by owners ‘‘of a major part of the land made tax- 
able,’’ the boundaries must be fixed at the time of 
protest since if the district be not known, it would 
be impossible to determine the owners of the major 
part of the land made taxable.** 

[§ 2964] (cc) Fixing of Street Grade. 
absence of any statute requiring it, it is not a con- 
dition precedent to the establishment of an assess- 


In the 


ment district that the city council should have estab- 


said city which run east and west 
through said city, provision for the 
paving of which is not made by Pav- 
ing District No. 1,” sufficiently desig- 
nated the streets and the portions 
thereof to be improved, since the 
streets and portions thereof to he 
paved could be easily ascertained by 
reference to the ordinance creating 
paying district No. 1. Nelson v. 
Nelson, 154 Ark. 36, 37, 241 SW 370. 
(7) Where the property in a certain 
addition was included in subsequently 
created addition, the plat of which 
purported to replat the lots and 
blocks of the first addition but used 
the same plat numbers as the plat of 
the first addition and made no 
changes in the streets and alleys, 
street improvement district petition 
and ordinance, describing the blocks 
constituting boundaries of district by 
reference to the subsequently created 
addition, were sufficient. Jarrett v. 
Baird, 161 Ark. 31, 255 SW 564. 

[b] Description held insufficient. 
—Description of a proposed pavement 
in an assessment ordinance as termi- 
nating at “the north curb line” of a 
certain intersecting street is fatally 
uncertain where such terminating 
line cannot be definitely ascertained 
by reason of a “jog” of one hundred 
and sixty feet between the point 
where such intersecting street enters 
the street to be paved, upon one side, 
and the point where it leaves it upon 
the other. Sanger v. Chicago, 169 Ill, 
286, 48 NE 309. 

{c] Particular ordinance con- 
strued.—A description in an _ ordi- 
nance creating a sewer district, which 
reads, “All lots and parts of lots, all 
blocks and parts of blocks, and all 
other parcels of land within the city 
of Mandan, Morton county, North Da- 
kota, as the same is now platted and 
recorded in the office of the register 
of deeds in and for said Morton 
county, which lies: north of the right 
of way of the Northern Pacific Rail- 
way Company, including Mandan 
Proper, First Northern Pacific Addi- 
tion to Mandan, Heart View Addition 
to Mandan, that portion of -Mead’s 
Addition to Mandan lying north of 
said right of way, and all of Helms- 
worth & Mclean’s addition to Man- 
dan, and all of said right of way be- 
longing to the Northern Pacific Rail- 
way Company,’ is held to include 
that portion of Helmsworth & Mc- 
Lean’s addition which lies south of 
the railway track, as well as that 
portion which lies north thereof. 
McKenzie v. Mandan, 27 N, D. 546, 
551, 147 NW 808. 

24. Bostick v. Pernot, 165 Ark. 
581, 265 SW 3856; German Sav., etc., 
Soc, v. Ramish, 138 Cal. 120, 69 P 89, 


lished by the ordinance a grade in a street forming 
part of the district.®? 

[§. 2965] ee. Notice*? and Hearing?4—(aa) Dis- 
tricts Fixed by Congress or State Legislatures. 
The congress of the United States*® or a state legis- 
lature where not prohibited by the organic law of 


70 P 1067. L 

25. Veatch v. Gibson, 29 Ida. 609, 
LEO Pt 2: 

26. Henry v. Siloam Springs Pav. 
Dist. No. 3, 170 Ark. 673, 280 SW 987. 

27. Moore vy. Texarkana Pay. Impr. 
Dist. No. 20, 122 Ark. 326, 183 SW 
766, AnnCasl1917D 599, 

[a] Thus, where a description of 
an assessment district for paving 
showed that the word “Second” was, 
through clerical mistake, omitted be- 
fore the description of an addition, 
the addition being subject to identifi- 
cation, it will not invalidate the de- 
Scription. Moore v. Texarkana Pay. 
Impr. Dist. No, 20, 122 Ark, 326, 183 
Pe his nig kd ake 599. 

. eo. v. Freeman, 30 ede 
134 Nu 1, i ze Lets 562) 

9. alker v.-Los Angeles, 23 Cal. 
A. 634, 139 P 89. B 

30. Schneider Granite Co. v. Gast 
Realty, etc., Co.,. 258 Mo. 382, 168 Sw 
694; Schneider Granite Co. v. Inde- 
pendent Breweries Co., 258 Mo. 378, 
168 SW 693, 

31. Schneider Granite Co. v. Gast 
Realty, etc., Co., 258 Mo. 382, 168 
SW 694; Schneider Granite Co, v. 
Independent Breweries Co., 258 Mo. 
378, 168 SW 693. 

82. McDonnell y. Little Rock Impr. 
Dist. No, 145, 97 Ark. 334, 133 SW 
1126; Schreifer vy. Auburn, 110 Nebr. 
E7T9S E98) LNW so) 

[a] Particular statute construed. 
—(1) A statute providing that all 
improvements shall be made with 
reference to the grades of streets and 
alleys as fixed, or as may be fixed 
by the ordinances of the cify, does 
not require that the grade shall be 
established before the district is 
formed. McDonnell vy. Little Rock 
Impr. Dist. No, 145, 97 Ark. 334, 132 
SW 1126. (2) On the contrary, the 
statute clearly contemplates that the 
grades may be established at any 
time when the improvement may be 
made in conformity therewith. Mc- 
Donnell v. Little Rock Impr. Dist. No. 
145, supra. (3) It is time enough for 
the property owners to complain 
when the work is about to be done 
without reference to the establish- 
ment of a grade by the city. Mc- 
Donnell v. Little Rock Impr. Dist, No. 
145, supra. ; 

33. Notice of resolution ordering 
special improvement as _ condition 
precedent to creation of lien see infra 
XVII, F, 35, b, (6), (b). 

34. Conclusiveness of action taken 
see infra §§ 2970-2972. 

85. Parsons v. District of Colum- 
bia, 170 U. S. 45, 18 SCt 521, 42 L: ed. 
943 : 


Creation of 


district by congress see 
supra § 2935. 
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the state,°* may create a taxing or assessment dis- 
trict and determine what property shall be included 
within its boundaries without giving a prior notice 
and hearing to the owners of the property included 
in the district. ; 

[§ 2966] (bb) Districts Fixed by Municipalities*’ 
—aaa. In General. Where the legislature has dele- 
gated its entire legislative power to establish assess- 
ment districts to a municipality,®® the legislature 
of the municipality may establish the boundaries 
of an assessment district without previous notice or 
hearing to owners of property within the district,®° 
since, in such ease, a legislative determination by the 
local legislative body has the same effect as if made 
by the state legislature.*° If, however, the legisla- 
ture instead of determining for itself what land 
shall be included in the district, or instead of dele- 
gating its entire legislative power to do so to -a 
municipal council or other local tribunal, merely 
submits to it the question of what land shall be in- 
eluded within the district, the inquiry then becomes 
in its nature judicial in such sense that property 
owners are entitled to notice afd a hearing or op- 
portunity to be heard on the question whether their 
lands were benefited and should for that reason be 
included within the district,’ this being necessary, 
it is said, in order to constitute due process of law.” 
No notice is required to be given to individual prop- 


36. U. S.—Valley Farms Co. v.71 SW 205. 
Westchester County, 261 U. S. 155, 43 


SCt 261, 67 L. ed. 585; Hancock _ v. 
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erty owners of a resolution fixing an assessment 
district and levying a gross amount thereon for 
benefits, where the statute provides for a hearing 
in relation to the proportion each piece of property 
shall bear to the whole cost of the improvement, and 
an opportunity is given to the owner of the land — 
to be heard upon the question of the benefit de- 
rived by him from the improvement.*? 

[§ 2967] bbb. Where Notice Is Provided for by 
Statute, Charter, or Ordinance—(aaa) Necessity for 
Notice. Where it is provided by statute, charter, 
or ordinance that notice of the creation of an assess- 
ment or taxing district shall be given to persons 
whose property will be included in the district, the 
requirement is jurisdictional and mandatory and the 
giving of the notice so provided for is an indispen- 
sable condition precedent to the creation of a valid 
district,#4 unless waived.4® And it is immaterial 
that the property owners to be assessed had notice 
in some other way of the proposed creation of the 
district.4° So where notice is required of the for- 
mation of an assessment district, an extension of the 
territorial limits of the district without notice is a 
nullity.#7 

[§ 2968] (bbb) Requisites and Sufficiency of No- 
tice. The notice given must conform to the re- 
quirements of the statute providing for notice,*® 
but a substantial compliance is all that is nec-. 


See also Fourmy v.]!S 818.. 
Franklin, 126 La. 151, 52.S 249 (as 
perhaps sustaining this view). 


Mo.—St. Louis v. Koch, 169 Mo, 
587, 70 SW 1438; Pleadwell v. Missouri 


Rr) | 


Muskogee, 250 U. S. 454, 39 SCt 528, 40. 


63 L. ed. 1081; Withnell v. Ruecking 
Constr. Co., 249 U. S. 63, 39 SCt 200, 
63 L. ed. 479; Williams v. Eggleston, 
1:70 “OL. S.304,.18 SCt: 617,,42) Lied. 
1047; Fallbrook Irr. Dist. v. Bradley, 
164 U. S. 112, 17 SCt 56, 41 L. ed. 369. 

Cal.—In re Orosi Public Utility 
Dist., 196 Cal, 43, 285 P 1004; Brookes 
v. Oakland, 160 Cal. 423, 117 P 433. 

Miss.—Swayne v. Hattiesburg, 111 
S 818. 

Mo.—Heman vy. Alten, 156 Mo. 534, 
57 SW. 559, 

N. Y.—Spencer v. Merchant, 100 N. 
Y. 585, 3 NE 682 [aff 125 U. S. 345, 
S-SCty O21, wile di) eddy T63) 5" Valley 
Farms Co. v. Yonkers, 193 App. Div. 
433, 184 NYS 300 [aff 231 N. Y. 558, 
132 NE 887]; Matter of Kissell Ave. 
Sewer, etc., 81 Mise. 541, 143 NYS 
467. 

Or.—King v. Portland, 38 Or, 402, 
416, 63 P 2, 55 LRA 812 [aff 184 U.S. 
61, 22 SCt. 290, 46 L. ed. 431]. 

“Tf the state constitution does not 


prohibit, the legislature, speaking 
generally, may create a new taxing 
district, determine what territory 


shall belong to such district and what 
property shall be considered as bene- 
fited by a proposed improvement. 
And in so doing it is not compelled to 
give notice to the parties resident 
within the territory or permit a hear- 
ing before itself, one of its commit- 
tees, or any other’ tribunal, as to the 
question whether the property so in- 
cluded within the taxing district is 
in fact benefited.’ Williams v, Eggle- 
ston, 170 U. S. 304, 311, 18 SCt 617, 
42 L, ed. 1047 [quot King v. Portland, 
supra]. 

Creation by legislature see supra 

2935. 

: 37. Conclusiveness of action taken 
see infra §§ 2970-2972. 

38. See supra §§ 2935, 2936. 

39. Hancock v. Muskogee, 250 U. 
S. 454, 39 SCt 528, 63 L. ed. 1081 [aff 
66 Okl. 195, 168 P 445]; Atlanta v. 
Hamelin, 96 Ga. 381, 23 SE 408; St. 
Louis Malleable Casting Co. v. Geo. 
C. Prendergast Constr. Co., 288 Mo. 
197, 231 SW 989; Meier v. St, Louis, 
180:\-Mo,.. 391, 79 SW 955: Prior ~~; 
Buehler, etc., Constr. Co., 170 Mo. 439, 


Hancock v. Muskogee, 250 U. 
S. 454, 39 SCt 528, 63 L. ed. 1081. 

41. Hancock v. Muskogee, supra; 
Fallbrook Irr. Dist. v. Bradley, 164 
U.S. 112, 175, 17 SCt 56, 41 L. ed. 369: 
In re Orosi Public Utility Dist., 196 
Cal, 43, 235 P 1004; Brookes vy. Oak- 
land, 160 Cal. 428, 117 P 433. 

“When as in this case the deter- 
mination of the question of what 
lands shall be included in the dis- 
trict is only to be decided after a de- 
cision as to what lands described in 
the petition will be benefited, and the 
decision of that question is submitted 
to some tribunal (the board of super- 
visors in this case), the parties whose 
lands are thus included in the peti- 
tion are entitled to a hearing upon 
the question of benefits, and to have 
the lands excluded if the judgment of 
the board be against their being 
benefited. Unless the legislature de- 
cide the question of benefits itself, 
the landowner has the right to be 
heard upon that question before his 
property can be taken. This, in sub- 
stance, was determined by the deci- 
sions of this court in Spencer vy. 
Merchant, 125 U. S. 345, 356, 8 SCt 
921, 131 L. ed. 768, and Walston v. 
Nevin) 28 Us bS S578 B OMSet 192 39 
L. ed. 544.” Fallbrook Irr, Dist. v. 
Bradley, supra, 

42. Brookes vy. Oakland, 160 Cal, 
420,, 117 , 43°3h 

43. Goodrich v. Detroit, 184 U. S. 
432, 22 SCt 397, 46 L. ed. 627. 

44 Ark.—Pope v. Nashville, 131 
Ark, 429, 199 SW 101; McRaven v. 
Claney, 115 Ark, 168,171 SW 88: 
Gibson v. Hoxie, 110 Ark, 544, 162 
SW 568; Voss v. Reyburn, 104 Ark. 
298, 148 SW 510; Crane v. Siloam 
Springs, 67 Ark. 30, 55 SW 955. 

Cal.—Beck v. Ransome-Crummey 
Co., 42 Cal. A. 674, 184 P 431. 

Colo.—Deter v. Delta, 73 Colo. 589, 
217 P 67; Ellis v. La Salle, 72 Colo. 
244, 211 P 104. 

Ida.—Coughanour y. 
Ida. 280, 142 P 1076. 

Minn.—State vy. Ramsey County 
Dist. Ct., 90 Minn. 294, 96 NW 7387; 
ae v. Otis, 53 Minn. 318, 55 NW 

Miss.—Swayne v. Hattiesburg, 111 


Payette, 26 


Bee Co., -151, Mo.) Asi'61/7 4317 Sw 


Mont.—Harvey v. Townsend, 57 
Mont. 407, 188 P 897; Johnston v. 
Hardin, 55 Mont. 574, 179 BP. 824: 
Cooper vy. Bozeman, 54 Mont. 277, 169 
P 801; Shapard vy. Missoula, 49 Mont. 
269, 141 P 544. 

__Nebr.—Wiese v. South Omaha, 85 
Nebr. 844, 124 NW 470. 

N. Y.—Ireland v. Rochester, 51 
Barb. 414. 

Or.—Jones_v. Salem, 63 Or. 126, 
123 P 1096; Randall v. Salem, 62 Or. 
509, 128 P 1099. 

Wash,—Reitzie vy. Kirkland, 139 
Wash, 466, 247 P 735; Coats Shingle 
wa v. Hoquiam, 55 Wash. 690, 105 P 

45. Johnston vy. Hardin, 55 Mont. 
574, 179 P 824, : ict 

[a] Where a property owner pro- 
tests against the creation of a pro- 
posed improvement district, he there- 
by admits receipt of notice of inten- 
tion to create the district. Cougha- 
yaa Vv. Payette, 26 eldas 280; 1142p 

46. McRaven v. Clancy, 115 Ark. 
163, 171 SW 88; Beck v. Ransome- 
Crummey Co., 42 Cal, A. 674, 675, 184 
P 431; Johnston v, Hardin, 55 Mont. 
574, 179 P 824, 

“Notice, as distinguished from 
knowledge, is the essential thing.” 
Beck v. Ransome-Crummey Co., supra. 

47. Ireland v, Rochester, 51 Barb. 
(N. Y.) 414 (council does not acquire 
jurisdiction as to the owners and oc- 
cupants of lots in the enlarged terrt- 
tory by virtue of the original pro- 
ceeding to which they were not par- 
ties. The proceeding is commenced, 
as to them, by the attempt to enlarge 
the territory). 

48. Ark.—Selz v. McGehee Pay. 
Dist. No. 1, 292 SW 1338. 

Cal.—Beck v. Ransome-Crummey 
Co., 42 Cal, A. 674, 184 P 431. 
ihe hagde pe ig fo v. Harrisburg, 111 S 

Mo.—St. Louis v. Koch, 169 Mo. 
587, 70 SW 143, 

Mont.—Allen v. Butte, 55 Mont. 205, 
175° RP 595. 

Or.—Jones vy. Salem, 63 Or, 126, 
123° P1096, 
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essary.*? 

Description of district. The notice must define 
the boundaries of the proposed district®® or refer 
to a valid resolution of intention to create an im- 
provement district for such description.>! 

Description of improvement. The notice must 
also describe the general character of the improve- 
ment proposed to be made.®? 

Names of owners need not be given in a notice 
which contains a description sufficient to notify 
the parties interested that their property is in the 
district.°° 

Time and place of making protest against the cre- 
ation of the district must be stated in the notice.*4 

Manner of giving notice; publication. Where the 
manner provided for giving notice by statute, char- 
ter, or ordinance regulating the matter is by publi- 
cation,®®> personal service is unnecessary,°® but the 
publication must be made in the manner designated 
by statute, its provisions being regarded as manda- 
tory and jurisdictional.°” Under some statutes, the 
service of process may be made by publishing a 
notice containing the matters set forth in the statute 
and by mailing to every property owner affected 
a copy of the notice as published.®* Failure to pub- 
lish the title of the improvement ordinance will 
not invalidate publication, it being sufficient that 

49. Selz v. McGehee Pav. Dist. No. 
1, (Ark.) 292 SW 133; Allen v. Butte, 
55 Mont. 205, 175 P 595. 


50. Blackburn v. Dunlap, 143 Ark. 
625, 221 SW 176; McRaven v. Clancy, 


52. 
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the council does not acquire jurisdic- 
tion to proceed. Johnston v. Hardin, 
55 Mont. 574, 179 P 824. 

Shapard v. Missoula, 49 Mont. 
269, 141 P 544; Jones v. Salem, 63 Or. 


[44C, 3.) 573 


the body of the ordinance is published.*® 

Notice of a proposed change in the area of an 
assessment district declaring that the council would 
consider the matter of the improvement contem- 
plated and afford a hearing thereon with reference 
to the district of assessment theretofore desig- 
nated, and that the council would take such action 
thereon as it deemed proper at a meeting to be 
held on a certain date, is sufficient notice of in- 
tention to change the assessment district.°° 

Signing of notice. Although the signing of notice 
provided for by statute is mandatory and juris- 
dictional,°+ a substantial compliance with the re- 
quirement is sufficient.®? 

[§ 2969] ccc. Protest and Hearing. Although it 
may be necessarily implied from the provisions re- 
quiring notice®* that the purpose of the notice is 
to give property owners an opportunity to protest 
against the establishment of a district and to be 
heard in support of such protest,®* statutes fre- 
quently expressly authorize property owners to file 
a protest against the creation of a proposed assess- 
ment district,°> such protests under some statutes 
entitling the owners to a hearing before the creation 
of the district,°* and under other statutes operating 
as a stay of proceedings if a sufficient number of 
owners file valid protests.°* Such statutes create 
ready constructed. Boaz v. Coates, 
114 Ark. 23, 469 SW 312. 

58. Johnston v. Hardin, 55 Mont. 


574, 179 P 824, 
59. McLeod v. Purnell, 164 Ark. 


115 Ark, 163, 171 SW 88; St. Louis v. 
Koch, 169 Mo. 587, 70 SW 1438; Jones 
v. Salem, 63 Or. 126, 123 P 1096. 

[a] Where a lot is omitted from 
the publication, even though included 
in the original petition and ordinance, 
the district is not properly organized. 
McRaven vy. Clancy, 115 Ark, 163, 171 
SW 88. 

[b] Sufficient description.—A no- 
tice stating that “the taxing district 
for said opening includes the prop- 
erty in City Blocks 1243, 1247, 1249, 
1746, 2055 and 2057,” sufficiently 
gives the boundaries of the proposed 
taxing district. St. Louis v. Koch, 
169 Mo. 587, 70 SW 143. 

{c] Mistake in last call in descrip- 
tion of boundaries of an improvement 
district in a notice in a newspaper, 
reading “thence north north firty-one 
degrees west fifty feet to point of 
beginning,” instead of ‘“‘thence north 
forty-one degrees west fifty feet to 
point of beginning,” such call being 
from one Known point to another 
known point and a line drawn be- 
tween such two points completing the 


boundary, was immaterial. Johnson 
v. Hamlen, 148 Ark. 634, 6386, ‘231 
Sw 6. 

51. Johnston v. Hardin, 55 Mont. 


574, 139 P 824. See Harvey v. Town- 
send, 57 Mont. 407, 28 P 897 (a notice 
which contains a reference to the 
resolution of intention by number, 
defines the purpose of the council in 
creating the district, and describes 
in general terms the properties to be 
affected, is sufficient, as every one is 
chargeable with knowledge that the 
resolution was on file in the clerk’s 
office and that it contained a_ par- 
ticular description of the boundaries 
of the proposed district. The failure 
of the notice to refer specifically to 
the resolution or description of the 
boundaries will not vitiate the pro- 
ceedings since the property owners 
were chargeable with the very knowl- 
edge that the notice would have im- 
parted had it followed the language 
of the statute in the most minute 
details). 

[a] Reference to invalid resolu- 
tion.— Where the resolution of inten- 
tion referred to itself incorrectly de- 
scribes the boundaries, the notice re- 
quired by statute is not given and 


126, 123 P 1096. 

[a] Insufficient notice. — Where 
the notice in proceedings to establish 
a sewer district did not describe the 
boundaries of the district or the 
property to be affected, except by ref- 
erence to maps and _ specifications, 
which were incomplete and failed to 
furnish the required information, it 
did not comply with a statute requir- 
ing that the notice specify with con- 
venient certainty the sewer or street, 
or part thereof, proposed to be im- 
proved, and the kind of improvement 
to be made. Jones v. Salem, 63 Or. 
126, 123 P 1096. 


53. Pleadwell v. Missouri Glass 
Co., 151 Mo. A. 51, 131 SW 941. 
54. Pope v. Nashville, 131 Ark. 


429, 199 SW 101; Shapard v. Missoula, 
49 Mont. 269, 141 P 544, 

55. See statutory and charter pro- 
visions; and particular ordinances. 

56. Beck v. Ransome-Crummey 
Co., 42 Cal. A, 674, 84 P 4381; Plead- 
well v. Missouri Glass Co., 151 Mo. A, 
51, 131 SW 941. See Diederich v. 
Red Cloud, 103 Nebr. 688, 173 NW 698 
(where, without mentioning any stat- 
utory provision, it was held that an 
assessment for street paving con- 
tracted for by a city of the second 
class cannot be enjoined because no 
personal notice of the formation of 


the district was given property 
owners). hi A 
57. Pope v. Nashville, 131 Ark. 


429, 199 SW 101; Gibson v, Hoxie, 110 
Ark. 544, 162 SW 568; Voss .v. Rey- 
burn, 104 Ark. 298, 148 SW 510. 

[a] Publication in a newspaper 
published in a town other than that 
in which thé district is organized 
(1) does hot satisfy a requirement of 
a statute providing that an ordinance 
creating an improvement district 
shall be published in some newspaper 
published in the city or town in 
which the district is organized. Gib- 
son v. Hoxie, 110 Ark. 544, 162 SW 
568. (2) But a _ statute providing 
that, where improvement districts are 
organized in any city or town in 
which no newspaper is regularly pub- 
lished, notices may be published in 
any newspaper having a bona fide cir- 
culation in the county, governs the 
publication of an ordinance levying 
assessments for improvements al- 


596, 262 SW 682. 

60. Peo. v. Waldorf, 168 App. Div. 
473, 1538 NYS 1072 [mod on_ other 
grounds 217 N. Y. 96, 111 NE 647, 
112 NE 49]. 

61. Selz v. McGehee Pav. Dist. No. 
1,\(Ark.) 292 SW 133. 

62. Selz v. McGehee Pav. Dist. No. 
1, supra. 

[a] Signing by the mayor and at- 
testation by the city clerk is a sub- 
stantial compliance with the statute. 
Selz v. McGehee Pav. Dist. No. 1, 
(Ark.) 292 SW 133. 

63. See statutory and charter pro- 
visions; and particular ordinances. 

64. Voss v. Reyburn, 104 Ark. 298, 
148 SW 510; Coughanour v. Payette, 
26 Ida. 280, 142 P 1076; Reitzie v. 
Kirkland, 139 Wash. 466, 247 P 735. 

[a] “It would be very unjust to 
property owners to include them in 
the district without giving them the 
opportunity, if they deemed it un- 
wise, to protest against it and to en- 
deavor to convince and persuade their 
neighbors of its inexpediency. This 
right is intended to be guaranteed to 
every owner of land in the district by 
the statute.” Voss v. Reyburn, ‘104 
Ark, 298, 3038, 148 SW 510. 

See statutory provisions, 
See cases infra this section. 

67. See Ricker v. Helena, 68 Mont. 
350, 218 P 1049 (Rev. Codes [1921] 
§ 5229 and L. [1923]. ¢ 135). 

[a] Legislature has power to de- 
termine what portion of the property 
owners within the proposed district 
may defer or defeat its creation by 
the council. Ricker v. Helena, 68 
Mont, 350, 218 P 1049. 

[b] County, city, or town prop- 
erty.—A statute authorizing the coun- 
cil to take into consideration county, 
city, or town property in determining 
whether the requisite percentage of 
property owners has protested is not 
objectionable as being arbitrary, 
since the property of private and 
public corporations is equally liable 
to assessment for public improve- 
ments. Ricker v. Helena, 68 Mont. 
350, 218 P 1049. 

[ce] Withdrawal of protest,—A 
property owner who has Signed a pro- 
test may, if he acts within the time 
allowed by statute, withdraw there- 
from and thereby defeat the protest 


/ 
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vested rights®* and their provisions must be strictly 
complied with.°® Where the owners have complied 
with the requirements of the statute providing for 
protest, a hearing and determination of the protest 
by the council is jurisdictional and a condition prece- 
dent to the valid creation of the district.7° But where 
no protests are filed’! or if protests are filed and 
found to be insufficient’? or are overruled or de- 
nied,’* the council immediately acquires jurisdiction 
to order the proposed improvement. 

[§ 2970] (k) Effect of Determination as to Bound- 
aries and Lands Benefited7‘—aa. By Congress or 
State Legislatures. In some of the earlier decisions 
of the United States supreme court it was either 
held or said that congress” or a state legislature in 


the exercise of the taxing power might determine | 


by statute the territorial limitations of an asséss- 
ment district and the lands which would be benefited 
by the improvement, and that if it does so its de- 
termination is conclusive upon the owners and the 
courts;7® and the decisions of some of the state 
courts either hold or contain expressions in accord- 
ance with this view.’7 And as subsequently shown 
they extended this doctrine by holding that the 
determination of this question by a municipal coun- 
cil or other municipal board under delegated au- 


by leaving an insufficient number of 
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P 433; Spencer v. Merchant, 100 N, ‘Y. 


cae 
Prey ay 


[§§ 2969-2971 


, 2" 


thority from the legislature was also conclusive and 
not subject to review by the courts.” But later 
decisions of the United States supreme court have 
placed an important limitation on the rules formu- 
lated by their earlier decisions and hold that the 
legislative determination can be assailed under the 
Fourteenth Amendment, but only where the legisla- 
tive action is arbitrary and wholly unwarranted and 
by reason of its arbitrary character is mere con- 
fiseation of particular property;’® and this is the 
rule adopted by some of the state courts in reliance 
on these decisions,*° or without reference to them,*+ 
and which of course must be followed hereafter by 
the state courts irrespective of any previous views 
held by them to the contrary for the reason that the 
construction of a provision of the federal constitu- 
tion is involved. 

[§ 2971] bb. By Municipality®*—(aa) In General. 
Subject to some limitations hereinafter noticed** 
where a municipal council or some other municipal 
board creates an assessment district in accordance 
with power delegated by the legislature to the mu- 
nicipality,’4 its determination as to the boundaries 
of the district and that the property included therein 
will be specially benefited is, as a general rule, con- 
elusive and not subject to review by the courts,°? 


trarily for improper purposes, al- 


protestants. Hawley v. Butte, 53 
Mont, 411, 164 P 305. a ; 

68. Deter vy. Delta, 73 Colo. 589, 
217 P 67; Ellis v. La Salle, 72 Colo. 
244, 211 P 104, 

69. See cases supra note 68. 

70. Harvey v. Townsend, 57 Mont. 
407, 188 P 897; Hawley v. Butte, 53 
Mont. 411, 164 P 305; Shapard v. Mis- 
soula, 49 Mont, 269, 141 P 544. 

71. Duncan v, Ramish, 142 Cal. 
686, 76 P 661; Hawley v. Butte, 53 
Mont. 411, 164 P 305. 

[a] Failure to object amounts to 
@ waiver, and a property owner is 
concluded by the decision of the coun- 
cil. Duncan vy. Ramish, 142 Cal. 686, 
76 P 661, 

72. Hawley v. Butte, 53 Mont. 411, 
164 P 305. 

[a] Facts showing overruling of 
protest.— Where the record of pro- 
ceedings for an improvement district 
showed a protest, and that after 
hearing the council placed the reso- 
lution upon final passage, and it was 
passed and approved by the mayor, 
the action of the council showed that 
the protest was overruled, Harvey v. 
Townsend, 57 Mont, 407, 188 P 897. 

73. Hawley v. Butte, 53 Mont. 411, 
164 P 305. 

74 Conclusiveness of determina- 
tion as to property benefited in gen- 
eral-see infra § 2993. 

75. Parsons v, District of Colum- 
ey 170 U.S. 45, 18 SCt 521, 42 L. ed. 


76. Fallbrook Irr. Dist. v. Bradley, 
164 U.'S. 112,'174, 17 SCt 56, 41 L: ed. 
369; Spencer v. Merchant, 125 U. S. 
345, 8 SCt 921, 31 L. ed. 763 [aff 100 
N. Y. 585, 3 NE 682]. 

“The legislature, when it fixes the 
district itself, is supposed to have 
made proper inquiry, and to have 
finally and conclusively determined 
the fact of the benefits. to the land 
included in the district, and the citi- 
zen has no constitutional right to any 
other or further hearing upon that 
question. The right which he there- 
after has is to a hearing upon the 
question of what is termed the appor- 
tionment of the tax, i. e., the amount 
of the tax which he is to pay.” 
Brookes v. Oakland, 160 Cal, 423, 427, 
117 P 433 [quot Fallbrook Irr. Dist. 
v. Bradley, supra]. 

77. In re Orosi Public Utility 
Dist. o896 , Cal. o43,)°50,.:280-, Binl0045 
Brookes v. Oakland, 160 Cal. 423, 117 


585, 3 NE 682 [aff 125 U. S. 345, 8 SCt 

921, 31 L. ed. 763]; King v. Portland, 

38 Or. 402, 68 P 2, 55 LRA 812 [aff 

ee U. S. 61, 22; SCt. 290, 46. L. ed. 
ile 

“The legislature itself may create 
a district to be assessed for the bene- 
fit of a public improvement, and de- 
termine its boundaries, either by de- 
scribing them or by laying down a 
fixed rule by which they may be de- 
termined. If it does so, the property 
Owners are not entitled to a hearing 
on the question of benefits to the land 
included within the district, for they 
are conclusively presumed to have 
been heard through their representa- 
tives in the legislature.” In re Orosi 
Publie Utility Dist., supra. 

78. See infra § 2971, 

79. Valley Farms Co. vy. West- 
chester County, 261 U. S. 155, 43 SCt 
261, 67 L. ed. 585 [aff 231 N, Y. 558, 
132 NE 887 (aff 193 App. Div. 433, 184 
NYS 300)]; Kansas City Southern R. 
Co. v. Little River County Road Impr. 
Dist. No. 6, 256 U. S. 658, 41 SCt 604, 
65 L. ed. 1151; Branson vy. Bush, 251 
U. S. 182, 40 SCt 113, 64 L. ed. 215; 
Hancock v. Muskogee, 250 U. S. 454, 
39 SCt 528, 68 L. ed, 1081; Wagner v. 
Leser, 239 U. S. 207, 86 SCt 66, 60 
L. ed. 230. See Houck y. Little River 
Drain. Dist., 239 U. S, 254, 36 SCt 58, 


60 L. ed. 266 (as sustaining this 
view). 
[a] What is not arbitrary exercise 


of power.—(1) A deciaration by a 
state legislature that real estate of a 
railroad company, consisting of main 
and side tracks and buildings in a 
road improvement district, will be 
benefited by a road improvement jis 
not arbitrary or unwarranted where 
there is reasonable ground for con- 
cluding that the railroad’s traffic will 
thereby be increased. Branson vy, 
Bush, 251 U.,S. 182, 40 SCt 1138, 64 L. 
ed. 215 [rev 248 Fed. 377, 160 CCA 
387]. (2) The creation, by N. Y. L 
(1917) ¢ 646, of a tax district, and 
the levy of a tax on the property in 
the district according to its assessed 
valuation, to pay for the sewer con- 
structed under N. Y. L. (1905) c¢ 646, 
was not palpably arbitrary and a 
plain abuse of power, where all of 
the lands within the district ulti- 
mately may be connected with some 
portion of the sewer, so that it can- 
not be said they derived no benefits 
therefrom, or were included arbi- 


though the lands of the objecting 
owner could be connected only with 
the outlet portion of the sewer, after 
the construction of additional sewers, 
which had not yet been undertaken. 
Valley Farms Co. v. Westchester 
County, 261 U. S. 155, 43 SCt 261, 67 
L. ed. 585 [aff 231 N. Y. 558, 132 NE 
HiT i 193 App. Div, 433, 184 NYS 


80. Valley Farms Co, v. Yonkers, 
193 App. Div. 433, 184 NYS 300 [aff 
231, N. Y. 558, 132 NE 887]. 

81. Atlanta v. Hamlein, 96 Ga. 381, 
383, 28 SE 408; Speer vy. Athens, 85 
Ga. 49, 11 SE 802, 9 LRA 402; 

“This special benefit to the private 
lot owner is the circumstance which 
gives legal validity to a legislative 
act authorizing the assessment; for 
unless some special advantage re- 
sults to the owner in consequence of 
the street improvement for and on 
account of which his property was 
assessed, the effect of that assess- 
ment would be arbitrarily to deprive 
the citizen of his property, a proceed- 
ing which is not allowable under a 
form of government the boast of 
which is to protect the individual in 
the enjoyment of his right of private 
property. ... It is the only theory 
upon which, under our form of gov- 
ernment, such assessments can be 
justified; for to say that the legis- 
lature, in its discretion, could seize 
the property of an individual and 
arbitrarily appropriate it to a public 
use without adequate compensation, 
is contrary to the very genius and 
spirit of our institutions of govern- 
ment. In the resultant benefit is to 
be found the compensation to the 
individual which justifies the charge 
upon his estate.” Atlanta y. Ham- 
lein, supra, 

82. Conclusiveness of determina- 
tion as to property benefited in gen- 
eral see infra § 2993. 

83. See infra § 2972. 

84. See supra §§ 2935, 2936. 

85. U. S—Mt. St. Mary’s Ceme- 
tery Assoc, v. Mullins, 248 U. S, 501, 
39 SCt 1738, 63 L. ed. 383 [aff 268 Mo. 
691, 187 SW 1169]; Moore v. Yonkers, 
235 Fed. 485, 149 CCA 31. 

Ark.—Hill v. Walthour, 165 Ark. 
243, 262 SW 680; Cooper v. Hogan, 
163 Ark. 312, 260 SW 25; Mullins v. 
Little Rock, 131 Ark. 59, 198 SW 262, 
LRA1918B 461; Freeze v. Jonesboro 
Impr, Dist. No. 16, 126 Ark. 172, 189 
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in the absence of charter or statute pro widline other- 
wise,®* their action being entitled to the same pre- 


sumptions which attend official 
cases.®* 


SW 660; Ferguson v. McLain, 113 
Ark. 198, 168 SW 127; Stone v. Fay- 
etteville "Sewer Impr. Dist. No. 1 Oe: 
Ark, 405, 155 SW 99; Osborne v. Ft. 
Smith Pav, Dist. No. 5 Bd. of Impr., 
94 Ark. 563, 128 SW 357; Texarkana 
Impr. Dist. No. 5 v. Offenhauser, 84 
Ark. 257, 105 SW 265; Lenon v. 
Brodie, 81 Ark, 208, 98 SW 979; Mat- 
thews v. Kimball, 70 Ark. 451, 66 SW 
651, 69 SW 547; Little Rock v. Kat- 
zenstein, 52 Ark, 107, 12 SW 198. 

Cal.—Cohen v. Alameda, 183 Cal. 
519, 191 P 1100; Duncan v. Ramish, 
142 Cal. 686, 76 P 661; Hanson v. Mill 
' Valley, 74 "Cal. A. 585, 241° P5725 
Beale v. Santa Barbara, 32 Cal. A: 
Zao Lo2ae 607, 

Colo.—Denver v. Campbell, 33 Colo. 
162, 80 P 142; Denver v. Kennedy, 33 
Colo. 80, 80 Pp 122, 467; Wolff v. Den- 
ver, 20 Colo, A. 135, 77 P 364. 

Ga.—Atlanta v. Hamlein, 96 Ga. 
381, 23 SE 408; Speer v. Athens, 85 
Ga. 49, 11 SE 802, 9 LRA 402. 

' Hawaii—DeMello vy. Wilson, 28 
Hawaii 298; Taylor ‘v. Honolulu, 25 
Hawaii 58. 

Tll.—Peo. v. Omen, 290 Ill. 59, 124 

NE _ 860. 


Kan.—Botts v. Valley Center, 257 
P 226. 
Ky.—Miller v. Figg, 175 Ky. 495, 


194 SW 566; Englehard v, Kentucky, 


etc., Constr. "Co., 162 Ky. 774, 173 SW 
131. 
Mich.—Dewey v. Flint, 205 Mich. 


195, 171 NW 412; McKee v. Grand 
Rapids, 203 Mich. 527, 170 NW 100; 
Detroit v. Weil, 180 Mich. 593, 147 
NW 550; Graham v. Grand Rapids, 
5 Mich. 378, 146 NW 248, AnnCas 
1915D 380; Lawrence  v. Grand 
Rapids, 166 Mich. 134, 131 NW 581; 
Roberts v. Sandusky, 158 Mich. 521, 
123 NW 39: Power. v. Detroit, 139 
Mich. 30, 102 NW 288, 5 AnnCas 645; 
Voight v. Detroit, 123 Mich. 547, 33 
NW 253 [aff 184 U. S. 115, 22 SCt 
337, 46 L. ed. 459]; Brown v. Sagi- 
naw, 107 Mich. 643, 65 NW 601; 
Opinion of Justice Hooker in Detroit. 
etc., R. Co. v. Grand Rapids, 106 Mich. 
13, 18, 63 NW 1007, 58 AmSR 466, 28 
LRA 793; Shimmons v. Saginaw, 104 
Mich. 511, 62 NW 725; Powers v 
Grand Rapids, 98 Mich. "393, 57 NW 
250; Davies v. Saginaw, 87 Mich. 439, 
49 NW 667; Brown vy. Grand Rapids, 
83 Mich. 101, 47 NW 117. 
Minn.—Mayer Nis Shakopee, 114 
Minn. 80, 130 NW 177; State v. Ram- 
sey County Dist? Ct; 95 Minn. 70, 103 
NW 744; State v. Ramsey County 
Dist. Ct., 80 Minn. 293, 88 NW 183; 
State v. Brill, 58 Minn. 152, 59 NW 
989; State v. Judges Dist. Ct. 561 
Minn. 539, 53 NW 800, 55 NW 122; 
State v. Ramsey County DISt. Cr, 
Minn. 164, 22 NW 295; State v. aia 
sey Gounty DistCt:, 29 Minn. 62, 11 
NW 1383; Cook v. Slocum, 27 Minn. 
509, 8 NW 755; State v. St. Paul Bd. 
of Public Works, 27 Minn. 442, 8 NW 
161; Carpenter v. St. Paul, 93 Minn. 
232; Rogers v. St. Paul, 22 ‘Minn, 494. 
( Miss.—Stingily v. Jackson, 140 
Miss. 19, 104 S 465. ‘ 
Mo.—St. Louis Malleable ‘Casting 
Co. v. Geo. C. Prendergast Constr. 


The council or board intrusted with the 
power to make such determination is vested with a 
discretion in the matter which the courts are loathe 
to interfere with,®* and some decisions apparently 
go further and recognize no limitations whatever 
on the doctrine that the determination is conclusive 
and not subject to review by the courts.®9 
shown in the preceding section the supreme court 
of the United States has reached a contrary con- 
clusion in regard to assessment districts created by 
act of the state legislatures,®® and of course in view 
of the fact that a provision of the federal consti- 
tution is involved, the state courts will hereafter 
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action in other 


But as 


Co., 288 Mo. 197, 231 SW 989; West v. 
Burke, 286 Mo. 358, 228 SW 775; Mc- 
Murry v. Kansas City, 283 Mo. 479, 
223 SW 615; Jennings Heights Land, 
etc., Co. v. St. Louis, 257 Mo, 291, 165 
SW 741; McGhee v, Walsh, 249 Mo. 
266, 155 SW 445; Gilsonite Roofing, 
etc., Co. v. St. Louis Fair Assoc., 231 
Mo. 589, 132 SW 657; Fruin-Bambrick 
Constr, Co. v. St. Louis Shovel Co., 
211 Mo. 524, 111 SW 86; Meier v. St. 
Louis, 180 Mo. 391, 79 SW 955; Prior 
v. Buehler, etc., Constr. Co., 170 Mo. 
439, 71 SW 205; Heman v. Schulte, 
166 Mo. 409, 66 SW 168; Heman v. 
Allen, 156 Mo. 534, 57 SW 559; John- 
son v. Duer, 115 Mo. 366, 21 SW 800; 
Williams v. Hybskmann, (A.) 247 SW 
203; Kirkwood v. Hillcrest Realty Co., 
(A.) 234 SW 1028. 

Mont.—Ricker -v. Helena, 68 Mont. 
350, 218 P 1049; Beck v. Holland, 29 
Mont. 234, 74 P 410. 

N. J.—Jenkinson y. Parmly, (Sup.) 
101 A 390. 

N. Y.—Leonhardt v. Yonkers, 195 
App. Div. 234,187 NYS 27; Matter of 
Phelps, 110 App. Div. 69, 96 NYS 862; 
Harriman v. Yonkers, 32 App. Div. 
408, 81 NYS 823 [aff 181 N. Y. 24, 73 
NE 493]; Matter of Brook Ave., 8 
App. Div. 294, 40 NYS 949; Elwood 
v. Rochester, 43 Hun 102 [aff 122 
N. Y. 229, 25 NE 238]; Matter of 
Starr St., 73 Misc. 380, 131 NYS 71; 
Matter of Hast One Hundred and 
Sixty-Ninth St., 26 Mise. 257, 56 NYS 
819 [aff 40 App. Div. 452, 58 NYS 100 
(aff 161 N. Y) 622 mem, 55 NE 1097 
mem)]; Peo. v. Buffalo, 52 NYS 689. 

N. C—Gallimore v. Thomasville, 
191 N. C. 648, 132 SE 657, 659; Gunter 
v. Sanford, 186 N. C. 452, 120 SE 41, 
43; Anderson v. Albemarle, 182 N. C. 
434, 109 SE 262; Asheville v.. Wach- 
ovia L. & T. Co., 143 N. C. 360, 55 SH 


800. 
Oh.—Hechlem y. Cincinnati, 28 Oh. 
Cine Cte 2ilay 


Okl.—Newman v. Warner-Quinlan 


Asphalt.Co., 71 Okl. 284, 177 P 375; 
Missouri, etc., R.'-Co,.' v.', Tulsa, 45 
Okl. 382, 145 P 398. 


Or.—Austin v. Tillamook City, 254 
P 819; Wagoner v. La Grande, 89 Or. 
192, 173 P 805; Beckett v. Portland, 
53 ‘Or. 169, 99 *p 659; King v. Port- 
land, 38 Or. 402, 63 P 2, 55 LRA 812 
[aff 184 U.S. 61, 22 SCt 290, 46 L. ed. 
431 

sx. —Kettle v. Dallas, 35 Tex. Civ. 
A. 6382, 80 SW 874, 

Wash.—In re Tenth Ave. North- 
east, 125 Wash. 503, 217 P 28; In re 
Grandview Local Impr. Assessments, 
118 Wash. 464, 203 P 988; In re Twen- 
tieth Ave. Northeast, 95 Wash, 5/168 
P 12; In re West Beertona St 81 
Wash. 125, 142 P 4838; In re Ninth 
Ave., 79 Wash, 674, 141 P 61; In re 
Boyer Ave., 79 Wash, 664, 141 P 58; 
Viegle v. Spokane, 78 Wash. 359, 139 
P 33; In re Highth Ave., 77 Wash. 
570, 138 P 10; everaee v. Fonnell, 75 


Wash. 417, 135 P Zils Spokane Vv. 
Spokane, etc., R. Go; 75 Wash. 426, 
134° P 1069: Seattle v. Galbraith- 


Bacon, 74 Wash. 184, 183 P 8; Great 
Northern R. Co. v. Seattle, 73° Wash. 
576, 182 P 234; Spokane v. Miles, 72 
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be bound by the rule laid down by this court both 
as to districts created by the legislature and dis- 
tricts created by municipalities under delegated 
authority. since for obvious reasons a municipality 
cannot be vested with greater power by legislative 
act than the legislature itself possesses. 

[§ 2972] (bb) Limitations of Rule. 
elsewhere shown, the determination of the muniei- 
pal authorities under delegated power from the leg- 
islature as to the boundaries of an assessment 
district and the property specially benefited by the 
proposed improvement is in general conclusive and 
not subject to review by the courts,®? the great 
weight of authority is to the effect that this deter- 
mination is not beyond judicial review under any and 
all cireumstances,®? and does not raise a conclusive 


While, as 


Wash. 571, 131 P 206; Spokane v. 
Curtiss, 66 Wash, 555, 120 P 70; Inre 
Seattle, 66 Wash. 97, 119 P 5; In re 
Jackson St., 62 Wash. 432, 118 P 1112; 
In re Pine St., 57 Wash. 178, 106 Pp 
755; Seattle v. Meteor Land Co., 50 
Wash. 402, 97 P 444; In re Harvard 
Ave. North, 47 Wash. 535, 92 P 410; 
Northern Pac, R. Co. v. Seattle, 46 
Wash. 674, 91 P 244, 123 AmSR 955, 
12 LRANS 121; In re Seattle, 46 
Wash. 63, 89 P 156; In re Westlake 
Ave., 40 Wash, 144, 82 P 279. 
Wis.—Thielen v. Metropolitan Sew- 
tate Commn., 178 Wis. 34, 189 NW 


[a] Not a judicial function.—‘“It 
is a well-established principle that 
the fixing of the limits of the district 
to be taxed is. not a judicial function, 
and that the courts will not interfere 
with its determination by statutory 
authorities, except to correct palpable 
violations of the constitution. or char- 
ter.” State v. Ramsey County Dist. 
Ct., 95 Minn. 70, 71, 103 NW 744. 

86 6. Kansas City v. Baird, 98 Mo. 
215, T1 SW 243, 562. 

[a] Under the Kansas City Char- 
ter, the council must define the limits 
within which private property shall 
be deemed benefited by the opening of 
a street, but it cannot assess dam- 
ages or benefits; these questions -are 
left to the jury, and it is for them 
to say whether or not a particular 
lot within. the prescribed limits is 
benefited at all. Kansas City v. 
Baird, 98 Mo. 215, 216,11 SW 2438, 562. 

87. Spokane v. Fonnell, 75 Wash. 
417, 1385 P 211. 

88. Ark.—Little Rock v. Katzen- 
stein, 52 Ark. 107, 12 SW 198 

Tll.— Peo. v. Omen, 290 Til. 59, 124 
NE 860. 

Mo.—Williams v. Hybskmann, (A.) 
247 SW 203; Frazier v. Rockport, 199 
Mo. A. 80, 202 SW 266, 

N. Y.—Copeutt v. Yonkers, 83 Hun 
178, 831 NYS 659; Matter of Hast One 
Hundred and Sixty-Ninth St., 26 Misc. 
257, 56 NYS 819 [aff 40 APP. Div. 452, 
58 NYS 100 (aff 161 N. Y. 622 mem, 
55 NE 1097 mem)]. 

Wash.—In re Grandview Local As- 
sessments, 118 Wash. 464, 203 P 988; 
Spokane v. Kraft, 67 Wash, 245, 121 
P 830. 

And see case supra note 87. 

89. Moody v. potorno, 112 La. 
1008, 1009, 86 S 8386; Rolph v. Fargo, 
7 N. D. 640,.76 NW 242, 42 LRA 646; 
Missouri, ete., R. Co. v. Tulsa, 45 Okl. 
382,145 P 398; Wagoner v. Le Grande, 
89 Or. 192, 173. P 305; King v.. Port- 


land, 38 Or. 402, 63 P 2, 55 LRA 812 
[aff 184 U.S. 61, 22 SCt 290, 46 L. ed. 
431]. 

90. See supra § 2970, 

91. See supra § 2971. 

92. Moore v. Yonkers, 235 Fed. 485, 


149 CCA 31; Fayetteville Sewer Impr. 
Dist. No. iy Pollard, 98 Ark. 543, 
136 SW 957; Harriman vy. Yonkers, 32 
App, Div. 408, 81 NYS 828; Copcutt v. 
Yonkers, 83 Hun 178, 180, 31 NYS 
659; Bailey v. Sioux Falls, 28 S. D. 
118, 1832 NW 703; and cases infra this 
section, 

“It is very rarely that the fact that 


576 [44 C.J.] 


presumption of actual benefits to the lands included 
Limitations on the general rule 
are recognized and the power of the courts to review 
such determination upheld where fraud,°* 
faith,®® or manifest or demonstrable mistake®® are 
shown, or where it appears that the authorities pro- 


in the district.®* 


a common council in making its de- 
termination has not proceeded accord- 
ing to law can be proved. But when 
the fact is proven we think redress 
against such action may be obtained.” 
Copeutt v. Yonkers, supra. 
93. Blytheville Pav. Dists. Nos. 2, 
3 v. Baker, 171 Ark. 692, 286 SW 945. 
94 Ark.—Brown v. Paving Dist. 
No. 3, 165 Ark, 585, 265 SW 81; Hill 
v. Walthour, 165 Ark. 243, 262 SW 
680; Cooper v. Hogan, 163 Ark, 312, 
260 SW 25; Freeze v. Jonesboro Impr. 
Dist. No. 16, 126 Ark. 172,.189 SW 
660; Ferguson yv. McLain, 113 Ark. 
193, 168 SW 127; Fayetteville Sewer 
Impr. Dist. No. 1 v. Pollard, 98 Ark. 
548, 1836 SW 957; Texarkana Impr. 
Dist. No. 5 v. Offenhauser, 84 Ark. 
257, 105 SW 265; Lenon v. Brodie, 81 
Ark. 208, 98 SW_979; Little Rock vy. 
Katzenstein, 52 Ark. 107, 12 SW 198. 
Cal.—Hanson v. Mill Valley, 74 Cal. 
A. 585, 241 P 572; Beale v: Santa 
Barbara, 32 Cal. A. 235, 162 P 657. 
Colo.—Denver v. Campbell, 33 Colo. 
162, 80 P 142. 


Hawaii—DeMello v. Wilson, 28 
Hawaii 298; Taylor v. Honolulu, 25 
Hawaii 58. 


Mich.—McKee v. Grand Rapids, 2038 
Mich, 527, 170 NW 100; Detroit v. 
Weil, 180 Mich. 5938, 147 NW 550; 
Roberts v. Sandusky, 158 Mich. 521, 
123 NW 39; Davies v. Saginaw, 87 
Mich, 439, 49 NW 667. 

Minn.—State v. Judges Dist. Ct., 51 
Minn. 539, 53 NW 800, 55 NW 122; 


State v. Ramsey County Dist. Ct., 
29 Minn. 62, 11 NW 1383. 
Miss.—Stingily v. Jackson, 140 


Miss. 19, 104 S 465. 


Mo.—St, Louis Malleable Casting 
Co. v. Geo. C. Prendergast Constr. 
Co., 288 Mo. 197, 231 SW °989; Mc- 


Murry v. Kansas City, 283 Mo. 479, 
223 SW 615; Jennings Heights Land, 
etc., Co. v. St. Louis, 257 Mo. 291, 165 
SW 741; Heman v. Schulte, 166 Mo. 
409, 66 SW 163; Kirkwood v. Hillcrest 
Realty Co., (A.) 284 SW 1023. 

Mont.—Ricker v. Helena, 68 Mont. 
350, 218 P 1049; Beck v. Holland, 29 
Mont, 234, 74 P 410. 

Or.—Austin v. Tillamook City, 254 
P 819; Hughes v. Portland, 53 Or. 370, 
100 P 942. 

Wash.—In re Tenth Ave. Northeast, 
125 Wash. 503, 217 P 28; Viegle v. 
Spokane, 78 Wash. 359, 139 P 33; Spo- 
kane v. Miles, 72 Wash. 571, 131, P 
206; In re Twelfth Ave., 66 Wash. 97, 
119 P 5; Northern Pac. R. Co. v. Seat- 
tle, 46 Wash, 674, 91 P 244, 123 AmSR 
955, 12 LRANS 121. 

95. ‘Roberts v. Sandusky, 158 Mich. 
521, 123 NW 39; In re Twelfth Ave., 
66. Wash. 97,.119 P 5, 

96. Ark.—Brown vy. Paving Dist. 
No. 3, 165 Ark. 585, 265 SW 81; Hill 
y. Walthour, 165 Ark. 243, 263 SW 
680; Cooper v. Hogan, 163 Ark. 312, 
260 SW 25; Mullins v. Little Rock, 
131 Ark. 59, 198°:SW 262, LRA1918B 
461; Freeze v. Jonesboro Impr. Dist. 
No. 16, 126 Ark. 172, 189 SW _ 660; 
Fayetteville Sewer Impr. Dist. No. 1 
v. Pollard, 98 Ark. 548, 186 SW 957; 
Texarkana Impr. Dist. No. 5 v. Offen- 
hauser, 84 Ark. 257, 105 SW _. 265; 
Lenon v. Brodie, 81 Ark. 208, 98 SW 
979; Little Rock v. Katzenstein, 52 
Ark. 107, 12 SW _ 198. 

Hawaii.—DeMello v. Wilson, 28 
Hawaii 298; Taylor v. Honolulu, 25 
Hawaii 58. 

Mich.—Davies v. Saginaw, 87 Mich. 
439, 49 NW 667. 

Minn.—Mayer v. Shakopee, 114 
Minn. 80, 130 NW 77; State v. Judges 
Dist. Ct., 51 Minn. 539, 53 NW 800, 
55 NW 122; State v. Ramsey County 
Dist. Ct., 29 Minn, 62, 11 NW 133. 
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bad 


Mont.—Beck v. Holland, 29 Mont. 
234, 74 P 410. 

N. Y.—Harriman v. Yonkers, 82 
App. Div. 408,.81 NYS 823; Matter of 
Brook Ave., 8 App. Div. 294, 40 NYS 
949; Matter of Hast One Hundred and 
Sixty-Ninth St., 26 Misc. 257, 56 NYS 
819 [aff 40 App. Div. 452, 58 NYS 100 
(aff 161 N, Y. 622 mem, 55 NE 1097 
mem) ]. 

Or.—Austin v. Tillamook City, 254 


P 819; Hughes v. Portland, 53 Or. 
370, 100 P 942. 
Wash.—Seattle v. Puget Sound 


Tract. Co., 91 Wash. 567, 158 P 252; 
In re Twelfth Ave., 66 Wash. 97, 119 
P 


5. 

[a] As, for instance, where the 
absence of benefit makes it manifest 
that the burden amounts to spoliation 
and not taxation. Detroit v. Weil, 180 
Mich. 593, 601, 147 NW 550; Shimmons 
v. Saginaw, 104 Mich. 511,62 NW 725. 

{[b] Under what circumstances 
fraud or demonstrable mistake exists. 
—(1) Fraud or demonstrable mistake 
in including property in an improve- 
ment district can occur only when the 
assessments are levied regardless of 
benefits or by reason of manifest 
prejudice against the owner or in a 
total disregard of his rights; if the 
property is benefited to an extent by 
the improvement, it can be included 
in the district. Fayetteville Sewer 
Impr. Dist. No. 1 v. Pollard, 98 Ark. 
543, 136 SW 957; Little Rock v. 
Katzenstein, 52 Ark, 107, 12 SW 198. 
(2) The action of a council in includ- 
ing within the territorial limits of an 
improvement district or building a 
sewer property which was already 
connected with a sewer in another 
improvement district did not amount 
to such fraud or demonstrable mis- 
take as would warrant the courts in 
declaring such action to. be void. 
Texarkana Impr. Dist. No. 5 v. Offen- 
hauser, 84 Ark. 257, 105 SW 265. (3) 
Where: lots in an improvement dis- 
trict were irregular in size and shape, 
and the rear ends of some abutted on 
a circular court in the middle of a 
block, adoption of a uniform bound- 
ary line, excluding all land more than 
one hundred and fifty feet from the 
improvement, although excluding 
property wholly within. the outer 
boundaries of the district, was not 
arbitrary, since the court cannot say 
that the rear end of lots would neces- 
sarily be benefited. Hill vy. Walthour, 
165 Ark. 243, 262 SW 680. 

97. Bailey v. Sioux Falls, 28 S. D. 
118, 182 NW 703; In re Tenth Ave. 
Northeast, 125 Wash. 5038, 217 P 28; 
Seattle v. Puget Sound Tract. Co., 91 
Wash.’ 567, 158 P 252; In re Ninth 
Ave., 79 Wash. 674, 141 P 61; In re 
Boyer Ave., 79 Wash. 664, 141 P 58; 
Viegle v. Spokane, 78 Wash. 359, 139 
P 33; Spokane v. Miles, 72 Wash, 571, 
131 P 206; In re Pine St., 57 Wash. 
178,106 P7556. 

98. U.S.—Mt. St. Mary’s Cemetery 
Assoc, v, Mullins, 248 U. S. 501, 39 
SCt 1738, 638 L. ed. 3838 [aff 268 Mo. 
691, 187 SW 1169]. 

Colo.—Denver v. Campbell, 33 Colo. 


162, 80 P 142, 
Kan.—Engstrom vy. Wichita, 121 
Kan, 122,.245 P 1038. 
Mich.—Lawrence v. Grand Rapids, 
166 Mich. 134, 1381 NW 581. 
Minn.—State v, Ramsey County 


Dist. Ct., 29 Minn. 62, 11 NW 133. 


Mo,—MecMurray v. Kansas City, 283 
Mo. 479, 223 SW 615; Jennings 
Heights Land, etc., Co. v. St. Louis, 
257 Mo. 291, 165 SW 741; Williams 
v. Hybskmann, (A.) 247 SW 203. 

Mont.—Ricker v. Helena, 68 Mont. 
350, 218 P 1049, 


ev 


ama 


ceeded upon a fundamentally wrong basis,’ or acted 
arbitrarily,°® or oppressively,®? or unreasonably,* 
or in violation of the constitution or charter,? or 
have abused the discretion vested in them,*® or where 
the action of the legislature would amount to a vir- 
tual confiscation of an owner’s property.* However, 


Nebr.—Hanscomb vy, Omaha, 11 
Nebr. 37, 7 NW 739. 
Wash.—In re Tenth Ave. North- 


east, 125 Wash, 503, 217 P 28; Viegle 
v. Spokane, 78 Wash. 359, 139 P 33; 
Spokane y. Miles, 72 Wash. 571, 131 P 
206; Spokane v. Kraft, 67 Wash. 245, 
121 P 830; Northern Pac. R.. Co.’ v. 
Seattle, 46 Wash. 674, 91 P 244, 123 
AmSR 955, 12 LRANS 121. é 
“They must exercise their judg- 
ment, and, if it appears that they 
have not done so, but have substi- 
tuted an arbitrary, inflexible rule in- 
stead of their judgment, their work 
cannot stand.” State v. Judges Dist, 


Ct.,,. 51, Minn. 5389, 543, (53 “INIW. 7800; 
55 NW 122. 
[a] As for instance (1) where the 


boundaries of the district were fixed 
without reference either to known or 
ascertainable facts. Lawrence _ v. 
Grand Rapids, 166 Mich. 134, 131 NW 
581, (2) The power “to lay off the 
city into suitable sewer districts for 
the purpose of establishing a system 
of sewerage and drainage” does not 
authorize the city council to form a 
sewerage district by arbitrary lines, 
and without regard to the topography 
or drainage of the city. Hanscomb 
v. Omaha, 11 Nebr. 37, 7 NW 739. 
(3) Where part of a parcel of land 
is taken for the widening of a street, 
the creation. of a_ benefit district 
solely of the remainder of the parcel, 
thereby relieving from the burden 
by exclusion from the district other 
nearby property similarly benefited, 
is arbitrary and unreasonable, and, 
in the absence of some persuasive 
showing of facts warranting such ac- 
tion, the city should be enjoined from 
further proceedings thereunder. Eng- 
ta v. Wichita, 121 Kan. 122, 245 P 

[b] What is not arbitrary action. 

—It cannot be said that the action of 
the city in establishing a joint sewer 
district was manifestly arbitrary 
and unreasonable by reason of the 
fact that every foot of land included 
therein did not lie in the same natu- 
ral drainage area. “It is a substan- 
tial compliance with the statute, if 
the district as a whole, or in the’ 
main, lies in the same drainage area. 
To hold otherwise would mean that, 
if a single foot of ground included in 
the joint sewer district was in a dif- 
ferent drainage area, the tax bills 
would be void.” Kirkwood vy. Hill- 
crest Realty Co., (Mo. A.) 234 SW 
1023, 1025 [transf from Sup, Ct, 226 
SW 835]. 
99. Davies v. Saginaw, 87 Mich. 
439, 49 NW _ 667; Stingily v. Jackson, 
140 Miss. 19, 104 S 465; McMurry v. 
Kansas City, 283 Mo. 479, 223 SW 615; 
Williams v. Hybskmann, (Mo. A.) 247 
SW 203; Kirkwood v. Hillcrest Realty 
Co., (Mo. A.) 284 SW 1023. 

1. Spokane v. Kraft, 67 Wash. 245, 
121 P 830. 

2. State v. Ramsey County Dist. 
Ct., 95 Minn. 70, 108 NW 744. 

3. Ark.—Stone vy. Fayetteville 
Sewer Impr. Dist. No. 1, 107 Ark. 405, 
155 SW 99. 

Ga.—Speer v. Athens, 85 Ga. 49, 11 
SE 802, 9 LRA 402, 

Mich.—Power v. Detroit, 139 Mich. 
30, 102 NW 288, 5 AnnCas 645. 

Miss.—Stingily v. Jackson, 140 
Miss. 19, 104 S 465. 

Mo,—Frazier v, Rockport, 199 Mo. 
A. 80, 202 SW 266. 

N. Y.—Matter of Brook Ave., 8 App. 
Div. 294, 40 NYS 949. 

Wash.—Spokane vy. Fonnell, 75 
Wash, 417, 135 P 211. 

4. Atlanta v. Hamlein, 96 Ga. 381, 
23 SE 408. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2972-2974] ah 


it has been held that the courts will not interfere 
‘merely because a different result might have been 
reached by another board,® or if there is ground for 
difference of opinion as to the proper boundaries,°® 
or where there may be a difference of honest opin- 
lon as to the fairness of the determination,’ and 
that an error of judgment in determining what prop- 
erty was or was not benefited will not affect the 
conclusiveness of the determination. And it has 
been held that, where consent of property owners 
to the creation of the distriet is not required by 
statute, the fact that the organization of the dis- 
trict results in hardship for certain property owners, 
_or that some other and better way of carrying the 
plan into execution is possible, or that a large num- 
ber of taxpayers or even all of them are opposed 
to the creation of the district with its additional 
cost, affords no ground for judicial interference on 
the suit of the taxpayer.® 

[§ 2973] (1) Effect of Determination as to Single- 
ness and Unity of Improvement Project. Determi- 
nation of a city council as to the unity and single- 
ness of an improvement project, as well as the selec- 
tion of the property to be benefited thereby, is 
eonclusive except for fraud or demonstrable mis- 
take ;*° and conversely, the action of a city council 
in separating projects into different districts, which 
might in some respects appear to be single, is also 
conclusive in the absence of demonstrable mistake.1! 

[§ 2974] (m) Attacking Validity of District or 
Restraining Interference Therewith!?—aa. In Gen- 


322, 243 Sw 946. 
16. 


5. Peo. v. Buffalo, 52 NYS 689. 
6. In re Boyer Ave., 79 Wash, 664, 
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See cases infra this note; and 


(44. C.5:] 577 


eral. Depending on the practice or special statutory 
provisions of the particular jurisdiction,'* the valid- 
ity of the creation of an improvement jurisdiction 
may be attacked by certiorari,1* by petition,’ or by 
a suit in equity,?® and, in a proper case, the validity 
may be tested even on collateral attack.17 In a suit 
to declare void the creation of a city improvement 
district, in the absence of fraud on the part of the 
council in including certain properties, it is only 
necessary to search the complaint and answer to 
ascertain whether the council’s proceedings disclose 
such a manifest abuse of discretion as to amount 
to arbitrary action.1® So in statutory proceedings 
to review the action of the commissioners in creat- 
ing an improvement district in which it is claimed 
that the organization of the district is invalid be- 
cause of indefiniteness and uncertainty in the de- 
seription of the boundaries, the boundaries must be 
determined from the face of the petition and ordi- 
nance and may not be varied by parol evidence 
which is permissible only to explain terms of de- 
seription;?? and in such proceedings the court will 
not invalidate an improvement district on the ground 
that it is impracticable after the district has been 
organized in the manner prescribed by the statute 
and the improvement authorized by a majority in 
value of the owners of property in the district,?° 
and it has also been held that in such proceedings 
the court cannot alter the boundaries of the dis- 
trict as established by ordinance upon petition by 
the property owners.?+ i 


v. Moore; 171 Ark. 839, 286 SW 964. 
[a] Even after expiration of time 
for review, authority to pass an ordi- 


Injunc- 


141 P 58; In re Jackson St., 62 Wash. 
432, 113 P 1112. 

7. Austin v. Tillamook City, (Or.) 
254 P 819; In re Seattle, 66 Wash. 97, 
TAS PAS: , 

“In this class of cases, opinions 
will differ widely as to the proper 
boundaries for an assessment dis- 
trict, and as to the benefits to accrue 
to the different properties within the 
district; but this court cannot sub- 
stitute its judgment for the judg- 
ment of those whom’ the law has 
charged with the duty of establishing 
the district and apportioning the cost, 
whenever such difference of opinion 
may arise.’’ Seattle v. Meteor Land 
Co., 50 Wash. 402, 403, 97 P 444. 

8. Wolff v. Denver, 20 Colo. A. 135, 
77 P 364; Beck v. Holland, 29 Mont. 
234, 74 P 410. 

’ 9. Parker v. Wallace, 80 Misc. 425, 
142 NYS 523. 


» 10. Cooper v. Hogan, 163 Ark. 312, 
260 SW 25. 

11. Bottrell v. Hollipeter, 135 Ark. 
315, 204 SW 843 


12. Consideration of territory in- 
cluded in district: 

In ascertainment of value of property 
see infra § 3074 et seq. 
In proceedings to confirm assessment 

see infra § 3212. 

13. See statutory provisions; and 
cases infra this section. 

14 See State v. Ramsey County 
Dist. Ct., 95 Minn, 70, 103 NW 744. 

Certiorari generally see Certiorari 
DC. Ie D800. 

See cases infra this note. 

[a] Under Kansas City Charter 
art 8 § 26, authorizing the city to file 
a petition in the circuit court asking 
that it find and determine the valid- 
ity of an, ordinance creating an as- 
Sessment district and the question 
whether or not the land within the 
district shall be charged with a lien 
on the work as provided by the ordi- 
nance, it is not necessary that the 
petition name the property owners, 
especially where there are several 
thousand of them in the district. 
Schmelzer vy. Kansas City, 295 Mo. 


[44°C. J.—37] 


generally Equity §§ 7-149; 
tions §§ 11-68. 

[a] Independently of statutory pro- 
visions on the subject, a court of equity 


will entertain a suit to declare invalid 


the creation of an improvement dis- 
trict and to enjoin further proceedings 
on the part of the commission. Moore 
v. North College Ave. Impr. Dist. No. 
1, 161 Ark. 328, 256 SW 70; Ricker v. 
Helena, 68 Mont. 250, 218 P 1049. 

[b] By express statutory provi- 
sion in Arkansas, the findings of the 
council as to whether the petitioners 
for an improvement constitute a ma- 
jority in value of the property own- 
ers in the proposed district are con- 
clusive unless suit is brought in the 
chancery court within a designated 
time to review its action, and a suit 
brought within that time is a direct 
and not a collateral attack on the 
proceedings. Henry v. Siloam Springs 
Pay. Dist. No. 3, 170 Ark. 673, 280 SW 
987; Meyer v. Paving Dist. No. 3 Bd. 
of Impr., 148 Ark. 623, 231 SW 12 
(Crawford & M, Dig. 5652). 

[c] Statutory limitation of thirty 
days in which to bring an action to 
test the validity of the organization 
of a municipal street improvement 
district (Crawford & M. Dig. § 5653) 
has no application to actions involv- 
ing jurisdictional defects in the or- 
ganization of the district, but ky its 
express terms is confined to proceed- 
ings to review the findings of the 
council as to whether the petitioners 
for the improvement constituted a 
majority in value of the property 
owners in the proposed _ district. 
Moore v. North College Ave. Impr. 
Dist. No. 1, 161 Ark. 328, 256 SW 70. 

{[d] New parties plaintiff cannot 
be added after the expiration of the 
statutory period for instituting the 
suit. Meyer v. Paving Dist. No. 3 
Bd. of Impr., 148 Ark, 628, 231 SW 12. 

Restraining: , 

Assessment proceedings 

§ 3290 et seq. 

Making of improvement see supra 

§§ 2475-2480. 

17. Auditorium Impr. Dist. No, 46 


See infra 


nance creating an improvement dis- 
trict to construct an auditorium may 


be questioned. Auditorium | Impr. 
Dist. No. 46 v. Moore, 171 Ark. 839, 
286 SW 964. 


[b] Collateral attack is not avail- 
able as a method to review the action 
of a common council in fixing the 


boundaries of a district to be assessed 


for benefits for a local improvement. 
Moore v. Yonkers, 235 Fed. 485, 149 
CCA 31. x 

18. Ricker v. Helena, 68 Mont. 250, 
218 P 1049. 

[a] An issue of fact is raised by 
an answer which specifically denies 
the allegation of the complaint that 
neither publication of notice of reso- 
lution of intention, nor the mailing 
thereof by the city clerk, was author- 
ized by the council, and which also 
affirmatively alleges that on a certain 
day the council instructed the clerk 
to give notice of the resolution, in ac- 
cordance with the law. Krug v. Glen- 
dive, 60 Mont. 7, 197 P 1005; Aiken v. 
Glendive, 60 Mont. 1, 197 P 1003. 

19. Henry v. Siloam Springs Pav. 
Dist. No: 3, 170 Ark. 673, 280 SW 987. 

20. Henry v. Siloam Springs Pav. 
Dist. No. 3, supra. v0 ‘ 

“A special limited jurisdiction is 
conferred upon the city council to lay 
off the district as designated by the 
property owners in the first petition, 
and the council must conform strictly 
to the authority conferred upon it. 
For the same reason the chancery 
court had no power to change or alter 
the boundaries of the district.” Smith 
v. Texarkana Impr. Dist. No. 14, 108 
Ark. 141,144,156 SW 455,44 LRANS 696, 


21. Smith v. Texarkana’ Impr. 
Dist. No. 14, supra. See Kansas City 
v. Morton, 117 Mo. 446, 283 SW 127 


(the only supervising control over 
the action of the council given to the 
courts under the Kansas City Charter 
is to declare a district unreasonable 
and to nullify the whole proceedings. 
The court has no power to establish’ 
another district either directly or in- 
directly). 
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Presumptions and burden of proof. Both in the 
statutory proceedings mentioned?? and in suits 
brought independently of statute to declare void 
an improvement district and to enjoin further pro- 
ceedings in making the improvement, ete.,?* all pre- 
sumptions are in favor of the action taken by the 
commission, and the burden of proof is on the party 
assailing the validity of the district to establish 
is invalidity,’ and if he fails to sustain this bur- 
en, the relief asked for must be denied.?® 

Interference with validly organized district. 
Where an improvement district having no valid ex- 
istence attempts to interfere with a legally organ- 
ized district in proceeding with its work injunction 
will issue to prevent a multiplicity of suits.?° 

[§ 2975] bb. Estoppel To Question Validity.?" 
Property holders are not estopped to have tax bills 
declared invalid on the ground that the district 
was not laid out in accordance with charter require- 
ments where they had no time or place to object 
to the unauthorized manner of including ground 
within the district prior to the issuance of the tax 
bills.28 So a landowner, making no protest to the 
creation of a district which involved a tax based 
upon a certain area of his land, was not estopped 
to question the town’s authority to increase the area 

and his tax proportionately, done without his knowl- 
edge or consent.?? 

Signing or joining in petition. Property owners 
by signing a-petition for a district do not estop 
themselves from attacking the validity of the dis- 
trict created on the ground that the law was not 
followed, since the petition confers no authority 
beyond the statute.2° And the fact that a property 
owner joined in a petition for the creation of a 
special improvement district to include all the prop- 
erty mentioned in the petition did not estop her 
from contesting the legality of the city’s proceedings 
where the city excluded a considerable part of the 
property described by the petition.*! 

Agreement to pay assessment. The owner of prop- 
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- erty in a district illegally organized may, by written 


agreement to pay the assessments levied against 
his property, estop himself to dispute the validity 
of the organization of the district.?? But where a 
property owner is estopped by an agreement made 
by him to deny the validity of the organization of a 
district, the estoppel is limited to the express terms 
of the agreement.2? ~ 

[§ 2976] cc. Waiver of Right To Question Val- 
idity. Where a property owner fails to present his 
objections to the creation of an improvement dis- 
trict and the fixing of its boundaries at the time 
and in the manner provided for by statute, he will 
be deemed to have waived his objections to the 
district as created,®* especially where, in addition 
thereto, he permits the work of improvement to be 
completed without making any objections.*” And a 
property owner cannot object that the resolution 
of intention failed as required by statute to declare 
expressly that the district described and to be as- 
sessed was the district benefited®* after the proceed- 
ings under the improvement act were completed, the 
work done, and bonds issued in payment thereof.* 
But there is no waiver of an objection that an im- 
provement was made before creation of an improve- 
ment district where the property owners promptly, 
before the contract was let and before any work was 
done on the improvement, brought suit to enjoin 
further proceedings relating to the improvement.** 

[§ 2976144] dd. Statutory Validation of Assess- 
ment District. Recent statutes of Arkansas provided 
that no road improvement district within the state 
shall in any way affect the validity of any munici- 
pal improvement district organized to pave streets 
over which any road improvement district may ‘pass, 
and that all municipal improvement, districts hereto- 
fore organized and which are included in road im- 
provement districts heretofore organized are hereby 
declared to be. valid.*8% This statute is retroactive 
and valid,*** and its effect is to suspend or withdraw 
the authority of rural road districts in the improve- 


F§§ 2974-29765 


22.. Henry v. Siloam Springs Pav. 
Dist. No. 3, 170 Ark. 673, 280°'SW 987. 

[a] Thus it will be presumed that 
the petitioners for the creation of the 
district constituted a majority. in 
value of the owners of property in 
the district. Henry v. Siloam Springs 
a Dist, No. 3, 170 Ark, 673, 280 SW 


23. Ricker v. Helena, 68 Mont. 350; 
218 P 1049, 

24 Henry v. Siloam Springs Pav. 
Dist. No. 3, 170 Ark. 673, 280 SW 987; 
Ricker v. Helena, 68 Mont. 350, 218 
P 1049. 

[a] Thus the burden is on him: 
(1) To prove that the council ex- 
ceeded its authority or acted in an 
arbitrary manner. Ricker v. Helena, 
68 Mont, 250, 218 P1049. 
that a majority of the property own- 
ers had not signed the petition for 
the improvement district if this fact 
is alleged as a ground of invalidity. 
Henry v. Siloam Springs Pay. Dist. 
No. 3, 170 Ark. 678, 280 SW 987. (3) 
And where the sufficiency of the de- 
Scription of the boundaries is at- 
tacked, the burden of pointing out the 
defects rests on those making the at- 
tack. Henry y. Siloam Springs Pav. 
Dist. No. 3, supra. 

25. Ricker v. Helena, 68 Mont. 250, 
218 P 1049. 

26. Voss v. Reyburn, 104 Ark, 298, 
148 SW 510. 

Multiplicity of suits generally sce 
Equity. §§ 48-52; Injunctions §§ 33-36. 
« 27. Estoppel generally see Estop- 
pel 21 C. J. p 1052. 

28 Collier vy. Western Pav., etc., 


(2) To show | 


Co., 180 Mo. 362, 79 SW 947. ‘ 

29. Pool v. Townsend, 58 Mont. 
297, 303, 191 P 885 (‘Failure to pro- 
test against proceedings which in- 
volved a tax based upon an area of 
14,069 square feet cannot be urged 
against his right to be heard to ques- 
tion the town’s authority to increase 
area and his tax proportionately. .°. . 
He certainly is entitled to be heard 
to question the council’s right to 
make the increase without his knowl- 
edge and consent’). 

30. Meyer v. Paving Dist. No. 3 
Bd. of Impr., 148 Ark, 623, 231 SW 12. 

31. Lewiston v. Warren, 52 Mont. 
856, 357, 157 P 954 (‘She may have 
been desirous that a district be cre- 
ated with a large area and a corre- 
spondingly low tax, and justly op- 
posed to the creation of a district 
with a less area and a higher tax’). 

32. Harnwell v. White, 115 Ark. 
88, 171 SW 108 [appr Meyer v. Pay- 
ing Dist. No. 3 Bd. of Impr., 148 Ark. 
623, 2381 SW 12]. 

33. Harnwell v. White, 115 Ark. 
88, 171 SW 108. 

34. Ariz.—Globe v: Willis, 16 Ariz. 
378, 146 P 544, 

Cal.—Haughawout v. Bonynge, 83 
P 54; Haughawout v. Raymond, 148 
Cal. 311, 88 P 58; Duncan vy. Ramish, 
142 Cal. 686, 76 P 661. 

Ida.—Caldwell v. Mountain Home, 
29 Ida. 18, 156 P 909. 

Mo.—McGhee v. Walsh, 249 Mo. 
266, 155 SW 445. 

Wyo.—Bass v. Casper, 28, Wyo. 387, 
205 P 1008, 208 P 489, 

[a] As for instance (1) if the 


property owner fails to object to the 
inclusion of his land or to the exclu- 
sion of the land of others as provided 
for by statute, he waives his objec- 
tions.. Caldwell v. Mountain Home, 
29 Ida. 18, 156 P 909. (2) And under 
a statute providing for different as- 
sessment zones in improvement dis- 
tricts, the inclusion of several paral- 
lel streets in one district is not itself 
jurisdictional, and the subsequent ac- 
tion of the city council in assessing 
the several zones is a mere matter of 
apportionment, objection to which 
must be made at the proceedings in 
confirmation thereof, as provided by 
statute, and, in the absence of an ob- 
jection, the action of the council is 
conclusive. Bass v. Casper, 28 Wyo. 
387, 205 P 1008, 208 P 439. 

35. O’Dea vy. Mitchell, 144 Cal. 374, 
77 P 1020. 

36. See supra § 2960. 

37. Watkinson v. Vaughn, 182°Cal, 
65,186. P. 753. 

38. Boynton v. Minot, 54 N. D. 795, 
211 NW 441. 


38144. Acts Gen. Assem. Oct. 13, 
1923 §§ 1-2. ‘ 
3814. Moore v. North College Ave. 


Impri-Dist,AN0) 1. 161 “Arkh 323379256 
SW 70. 

[a] _In support of the validity of 
the statute, it was said that its effect 
is such as could have been imposed 
before the organization of either dis- 
trict, and it prescribes only such re- 
strictions as could have been declared 
by law in the first instance. Moore v, 
North College Ave, Impr. Dist. No. 1, 


1161 Ark. 323, 256 SW 70. 


ae ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘§§ 297614-2979] 


‘ment of streets in municipalities which are the sub- 
ject of districts organized in municipalities for that 
purpose and to validate municipal improvement dis- 
tricts organized to improve streets included in a 
general road district.?8% 

[§ 2977] (4) Property Outside of Limits. of Dis- 
trict. The cost of making improvements within an 
assessment or taxing district can in no event be 
‘assessed against property lying wholly without the 
boundaries of such district.°° Statutory authority 
to ‘‘state the outside boundaries of the district in 
which it is proposed to assess’’ does not justify en- 
larging the taxing district beyond the limits of the 
improvement.*? Where the power to fix the bound- 
aries of an assessment district is conferred by stat- 
ute on commissioners and they fix the boundaries in 
accordance with such power, all the property in the 
district so formed is subject to assessment, although 
the city council has by ordinance assumed to fix 
‘a district of lesser area.*4 

[§ 2978] (5) Property beyond Boundaries of Mu- 
nicipality. In the absence of special statutory au- 
thority a municipality has no power to levy special 
assessments or taxes for local improvements on 
property lying outside of the municipal bound- 
aries ;*? and the fact that such property is directly 
benefited is of no consequence.**® Nevertheless, the 
legislature may authorize a municipality to make 
local improvements and assess therefor property 
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lying outside of the municipal limits but specially 
benefited by the improvement;#4 but power is not 
conferred by statutory provisions providing for as- 
sessment of benefits on property fronting on the 
improvement,*® or on abutting property,*® which 
must be construed as meaning abutting property 
lying within the city where the improvement is con- 
structed.*? 

Annexation during improvement. If, during the 
construction of an improvement, land abutting the 
same is annexed to the city, it may be made liable 
for its share of the cost by means of a reassess- 
ment.*8 And under a charter requiring the cost of 
improving a street to be charged on all lands 
on both sides of the street, it has been held that, 
where subsequent to the improvement of the north 
side of a street and the payment for the improve- 
ment by special assessments against property on that 
side of the street the city limits are extended so as 
to include the south side of the street, and it also 
is improved, the entire cost of the latter improve- 
ment should be assessed against the owners of prop- 
erty abuttmg on that side of the street;*® part of 
the cost should be assessed against owners of prop- 
erty ‘on the north side of the street.°° 

[§ 2979] e. Benefits>'—(1) Necessity—(a) In Gen- 
eral. Although there is some authority to the con- 
trary,>? it has been almost uniformly held, in accord- 


8814. Moore y. North College Ave. 
impr. Dist. No. 1, 161 Ark. 3238, 256 
SW 70. 

39. Ill—Clark v. Chicago, 214 Ill. 
318, 73 NE 358; Duane v. Chicago, 198 
Ill. 471, 64 NE 1033. : 

Kan.—Atchison v. Price, 45 Kan. 
296, 25 P 605. ‘ 

Ky.—Cooper v. Nevin, 90 Ky. 85, 13 
SW 841, 11 Kyl 875; Craycraft v. 
Redd, 7 Ky. Op. 695. 

Mich.—Van Zanten v. Grand Haven, 
174 Mich. 282, 140 NW 471; Grand 

Haven Basket Factory v. . Grand 
‘Haven, 174 Mich. 279, 140 NW 609. 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438; McCaffrey v. Omaha, 91 
Nebr. 184, 135 NW 552, 91 Nebr, 484, 

36 NW 343. 

a N. Y.—Peo. v. Waldorf, 217 N. Y. 
96, 111 NH_467, 112 NE 49; Farring- 
ton v. Mt. Vernon, 166 N. Y. 233, 59 
NE 826; Mansfield v. Lockport, 24 
Misc. 25, 52 NYS 571. j 
. Tex.—Celaya v. Brownsville, (Civ. 
A.) 203 SW 1538. 

But see McMillan v. Butte, 30 Mont, 
220, 76 P 203 (holding that, where a 
certain lot was assessed for munici- 
pal improvements for its entire area, 
the fact that only half of such lot 
was included in the description in the 
resolution creating the assessment 
district was immaterial). 

[a] Land outside of a drainage 
district and not entitled to use the 
sewers in such district cannot be as- 
sessed to pay for their construction. 
Clark v. Chicago, 214 Ill. 318, 73 NE 
358; Duane vy. Chicago, 198 Ill. 471, 
64 NE 10338. 

[b] When property has paid its 
full proportion for a sewer in a cer- 
tain territory or district, it cannot be 
transferred to another district, nor 
held liable for the construction of 
sewerage facilities in another district 
of the city. Atchison v. Price, 45 
Kan, 296, 25 P 605. 

40. Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 389, 
191 NW 438. 

» 41. In re Westlake Ave., 40 Wash. 
144, 82 P 279. 

42. Cal.—Durrell v. Dooner, 119 
Cal. 411, 51 P 628. ; 

Til.—Harmon y. Arthur, 309 Ill. 95, 
140 NE 53; Hundley v. Lincoln Park 


Comrs., 67 Ill, 559. : : 
Iowa.—Turner v. Cobb, 195 Iowa 


831, 192 NW 847. 

Ky.—Ashland v.. Meade, 189 Ky. 
100, 224 Sw 642: Gesser v. McLane, 
156 Ky. 743, 161 SW 1118. 

Mo.—Springfield v. Owen, 262 Mo. 
92, 170. SW 1118. 

Mont.—Pool v. Townsend, 58 Mont. 
297,> 194) 9PY385s Rarlim’v. “Hill, -27 
Mont. 27, 69 P 237; 

N. Y.—In re Assessments of Lands, 
60 N. Y. 3898; Matter of Prospect 
Park, 5 Thomps. & C. 188. 

Or.—Athena v. Jack, 115 Or. 357, 
236 P 760. 

Wash.—Edmonds Land Co. v. Ed- 
monds, 66 Wash, 201, 202, 119 P 192 
[cits Cyey: 

[a] Thus the owners of platted 
lots outside the limits of a city are 
not subject to assessment for the cost 
of a sewer by the city. Turner v. 
Cobb,- 195 Iowa 831, 192 NW 847. 

[b] Land partly within city lim- 
its.—(1) Where part only of a parcel 
of land lies within the limits of the 
municipality, that part only is sub- 
ject to special assessments for local 
improvements, Lawrenceville v. Hen- 
nessey, 244 Ill. 464, 91 NE 670. (2) A 
tax on property of an owner of land 
both within and without the bound- 
aries of the town has been held in- 
valid only as to that part of the land 
lying outside of the town. Pool v. 
Townsend, 58 Mont. 297, 191 P 385. 

43. Edmonds Land Co. v. Hd- 
monds, 66 Wash. 201, 119 P 192. 

44. Indianapolis v. Bryan, 188 Ind. 
586, 125 NE 38; Wilhelm v, Indian- 
apolis, (Ind. A.) 154 NE 496; Brooks 
v. Baltimore, 48 Md. 265; Colwyn v, 
Smith, 9 Del. Co. (Pa.) 297. 

{a] Thus, where a statute creat- 
ing a sewerage district includes not 
only property in a city but also in a 
nearby town, property in the town as 
well as in the city may be assessed 
for the construction of a sewer 
wholly within the city, although the 
town had not consented thereto, there 
being nothing in the statute which 
required any action or consent by the 
town. Wilhelm v. Indianapolis, (Ind, 
A.) 154 NE 496. 

{[b] Park improvement.—The leg- 
islature had power to grant to a city, 
as by Acts (1911) ¢ 231, authority to 
levy assessments on realty benefited 
by a park improvement, although 
lying outside the corporate limits of 
the city, but within the assessment 


district created by the board of park 
commissioners, unless the statute 
would deprive a party so assessed of 
some right guaranteed by funda- 
mental law. Indianapolis v. Bryan, 
188 Ind. 586, 125 NE 88. 

45. Durrell v. Dooner, 119 Cal. 411, 
51 P 628. But see Colwyn v. Smith, 9 
Del. Co. (Pa.) 297, 298 (a lot or land 
located in one borough fronting upon 
a street, all of which including the 
sidewalk is in another borough, is 
subject to a lien filed by the latter 
borough for paving sidewalk under 
statutory authority “ ‘to require the 
grading, curbing, and guttering there- 
of (the sidewalk) by the owner or 
owners of land respectively fronting 
thereon.’ There is nothing in the Act 
which limits the borough to the right 
to file liens against lands situate only 
in the borough’’). 

46. Ashland v. Meade, 189 Ky. 100, 
101, 224 SW 642; Gesser v. McLane, 
156 Ky. 743, 161 SW 1118. 

“It is at once apparent that an 
assessment such ag is here sought to 
be imposed would be made without 
the owner having any voice whatever 
in the proceeding of the city council 
under which the assessment was 
made. It would be a species of taxa- 
tion without representation.’ © Ash- 
land v. Meade, supra. 

47. Gesser v..McLane, 156 Ky, 743, 
161 SW 1118. 

48. In re Hollister, 180 N. Y. 518, 
72 NE 1143. 

Reassessment generally see 
XVII, F, 30. 


infra 


49. Brosnahan v. Pitcher, 133 Mo. 
A. 660, 113 SW 11338. ; 
' 50. Brosnahan vy. Pitcher, supra. 


See Town y. Busse, (Ky.) 80 SW 210 
(as sustaining this view). 

51. Requirement that assessment 
shall not exceed benefits see infra 

3070. ) 

. 52. See cases infra this note, 

[a] In Kentucky (1) the law 
seems to be well settled that an as- 
sessment which is equal to, or in 
excess of, the value of the property 
assessed is invalid as being confisca- 
tory and cannot be sustained. Louis- 
ville v. Benedict, 147 Ky. 391, 394, 
144 SW 43; Louisville v. Bitzer, 115° 
Ky. 359, 365, 73 SW 1115, 24 KyL 
2263. See Preston y, Rudd, 84 Ky. 150 
(tending to sustain this view). (2y 
‘When the entire property is taken to 


580 [44 Crd] 


* , 


ance with general principles elsewhere considered,°® — 
that property which has not been benefited by a local 


pay for a public improvement there 
is no room for a presumption as to 
the benefits received, but a case of 
spoliation is shown.’’ Louisville v. 
Bitzer, supra. (3) Beyond this point 
the utterances of this court are some- 
what confused and contradictory. 
Some decisions apparently hold with- 
out qualification that, unless the 
property assessed receives a benefit 
from the improvement, the assess- 
ment is invalid. McCormick y. Hen- 
derson, 111 SW. 368, 83 Kyl 854; 
Owensboro v. Sweeney, 129 Ky. 607, 
616, 111 SW 364, 38 KyL 828, 930, 130 
AmSR 477, 18 LRANS 181 (“We 
may therefore announce, as sound in 
principle and supported by ample au- 
thority, the doctrine that special 
faxes cannot be levied unless the 
property charged receives a corre- 
sponding physical, material, and sub- 
stantial benefit from the exaction’’). 
(4) On the other hand, there are de- 
cisions in which expressions are 
found to the effect that it is not 
necessary that each individual. piece 
of property in the assessment dis- 
trict be benefited. Pearson v. Zable, 
78 Ky. 170, 172 (‘That the right to 
make local assessments for local im- 
provements is: based on the fact that 
property in close proximity to the 
improvement derives a peculiar bene- 
fit from the improvements, has gen- 
erally been conceded, and we assume 
that such is its basis [Cooley on Con- 
stitutional Limitations, page 630, 
fourth edition and authorities there 
cited.] But it by no means follows 
that each piece of property within 
the bounds over which the assess- 
ment extends must in fact derive 
benefit from the improvement. . The 
area over which the assessment ex- 
tends constitutes for the occasion a 
tax district. Whether the property 
within that district, considered as an 
entirety, will be benefited by the pro- 
posed improvement, 1s a question to 
be decided primarily by_ the legis- 
Jature. And when that department, 
whether acting directly or through 
the local authorities, to which it may 
have delegated the power to deter- 
mine when such improvements shall 
be made, directs an improvement to 
be made-and the cost of making it 
to be assessed upon adjacent prop- 
erty, there is a decision by the legis- 
lature that the property within the 
district will be benefited’). See also 
as sustaining this view Louisville v. 
Bitzer, supra; Preston v. Rudd, 84 


. 150. 
KY] In Louisiana (1) it seems to 
be definitely settled that abutting 
property may be assessed for a local 
improvement although it derives no 
benefit whatever from the improve- 
ment. Shreveport v. Shreveport 
Tract. Co., 134 La. 568, 64 S 414; 
Shreveport v. Kansas City, etc. R. 
Co., 125 La, 575, 51 S 648; Bacas v. 
Adler, 112 La. 806, 36 8 739; Bruning 
v. Chadwick, 109 La. 1067, 34 S 90. 
(2) “It is not necessary for the pur- 
pose of the legality or the constitu- 
tionality of the ordinance as to lia- 
bility of the abutting property, that 
jt should be benefited in every possi- 
ble respect, or directly, or immedi- 
ately, benefited. The work is done 
for the benefit of the local public, and 
assessments; levied upon the abutting 
lots, not because of any special bene- 
fits that each owner may derive from 
it, but because the local public good 
demands it. ‘When the General As- 
sembly has itself fixed in what pro- 
portion and by what standard the 
cost of the work is to be apportioned, 
the judiciary is not authorized to 
alter it and substitute for a fixed 
legislative standard by frontage, a 
judicial. standard based upon actual 
‘benefits received, measured by values 
or enhanced values established by 
proof.” Kelly v. Chadwick, 104 La. 
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719, 720, 29 S295. 

53. See supra § 2808. 

54. U. S.—Norwood v. Baker, 172 
U. S. 269, 19 SCt.187, 43 L. ed. 443. 

Ala.—Birmingham v. Wagenseler, 
168 Ala. 344, 53 S 289, 290; Tusca- 
loosa v. Hill, 14 Ala. A, 541, 69 S 486 
[certiorari den 194 Ala. 559, 69 S 598]. 

Alaska.—In re Ketchikan Delin- 
quent Tax Roll, 6 Alaska 653, 669 
[quot Cyc]. 

Ark.—Lipscomb v. Lenon, 169 Ark, 
610, 276 SW 367; Fayetteville Sewer 
Impr. Dist. No. 1 vy. Pollard, 98 Ark. 
543, 136 SW 957; Kirst v. Little Rock 
Impr. Dist. No. 120, 86 Ark. 1, 109 SW 
526; Kansas City, ete., Corti Vi 
Siloam Springs Waterworks Impr. 
Dist. No. 1, 68 Ark. 376, 59 SW 248. 

Cal.—In re Market St., 49 Cal. 546; 
Taylor v. Palmer, 31 Cal. 240. 

Colo.—Pomroy v. Pueblo Public 
Waterworks, 55 Colo. 476, 136 P 78; 
Denver v. Kennedy, 33 Colo, 80, 80 
P 1223; 7. 

Conn.—Whitmore y. Hartford, 96 
Conn, 511, 114 A 686; Park City Yacht 
ea v. Bridgeport, 81 Conn. 76, 70 A 

D. C.—Allman v. District of Colum- 
bia, 3 App. 8. 

Fla.—Atlantic Coast Line R. Co. v. 
Gainesville, 83 Fla, 275, 91 S 118, 
29 ALR 668, 

Ga.—Atlanta v. Hanlein, 101 Ga. 
697, 29 SEH 14; Atlanta vy. Gabbett, 93 
Ga. 266, 20 SE 306. 

Ill.—Chicago v. Chicago City R. Co., 
309 Ill. 448, 141 NE 141; River Forest 
v. Cummings, 261 Ill. 228, 103 NE 
971;-Chicago v. Kemp, 240 Ill. 56, 88 
NE 284; Waukegan v. Burnett, 234 
Ill. 460, 84 NE 1061; River Forest v. 
Chicago, etc., R, Co., 197 Ill. 344, 64 
NE 364; McFarlane v. Chicago, 185 
Ill. 242, 57 NE 12; Chicago v. Adcock, 
168 Ill. 221, 48 NE 155; Illinois Cent. 
R. Co. v. Decatur, 154 Ill, 173, 38 NE 
626; Barber v. Chicago, 152 Ill. 37, 38 
NE 253; Walker v. Aurora, 140 Ill. 
402, 29 NH, 741; Wright v. Chicago, 
46 Ill. 44; McGarry v. Wilmette, 222 
Ill. A, 218. 

Ind.—Adams_v. Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 
49 LRA 797. Contra Coburn y. Bos- 
sert, 13 Ind. A. 359, 40 NE 281. 

Kan.—Union Pac. R. Co. vy. Abilene, 
78 Kan. 820, 98 P 224; Atchison v. 
Price, 45 Kan. 296 25 P 605; Gilmore 
v. Hentig, 33 Kan, 156, 5 P 781. 

Md.—United R., etc., Co. v. Balti- 
more, 127 Md. 660, 96 A 880; Burns v. 
Baltimore, 48 Md. 198; Baltimore y. 
Moore, 6 Harr. & J. 375. 

Mass.—Stark vy, Boston, 180 Mass. 
293, 62 NE 375; Sears vy. Boston, 173 
Mass. 71, 53 NE 138, 43 LRA .834; 
Boston vy. Boston, etc., R. Co., 170 
Mass. 95, 49 NE 95. 

Mich.—Graham v, Grand Rapids, 
179 Mich, 878, 146 NW 248, AnnCas 
1915D 3880; Thomas v. Gain, 35 Mich. 
155, 24 AmR 535, 

Minn.—In re Robert St., ete., 164 
Minn. 31, 204 NW 558, 

Miss.—Stingily v. Jackson, 140 
Miss. 19, 104 S 465; Macon v. Patty, 
57 Miss. 378, 34 AmR 451, 

Mo.—Kansas City v. Baird, 98 Mo. 
215, 11 SW. 248, 562; St. Louis v. 
Ranken, 95 Mo. 189, 8 SW 249, Contra 
McQuiddy v. Smith, 67 Mo. A. 205, 
209 (“It is true that the basis of this 
authority to charge the adjacent 
property, is the supposed benefit con- 
ferred on this particular property. 
But, as stated by a well known text- 
writer, ‘this compensation received in 
benefits does not differ in principle 
from the compensation received, or 
supposed to be received, for general 
taxes, and is often a myth, in fact, in 
the one case, as in the other’ Lewis 
on Eminent Dom., sec. 5’). 

Mont.—Power vy. Helena, 43 Mont. 
336,.116 P 415, 36 LRANS 39. 

Nebr.—Schneider v. Plum, 86 Nebr. 
129, 124 NW 1132; Smith v. Omaha, 


rie 
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improvement is not liable to an assessment or ‘tax 
therefor,°** the view being taken that the imposition 


49 Nebr. 883, 69 NW 402; Hanscom v. 
Omaha, 11 Nebr. 37, 7 NW 739. 

N. J.—Gross v. Hague, 99 N. J. L. 
457, 123 A 744; Lehigh Valley R. Co. 
v. Dover, 80 N. J. L. 63, 76 A 450; 
State v. Bayonne, 53 N. J. L. 299, 21 
A 453; Reynolds v. Paterson, 48 N. 
J. L. 4385, 5 A 896; King v. Reed, 43. 
Neds Tay 186s hatt 48 ON. Seas. (SOs 
State v. Elizabeth, 37 N. J. L, 330. 

N. Y.—Long Island R. Co. v. Hylan, 
240 N. Y. 199, 148 NE 189; Stuart v. 
Palmer, ‘74° N.Y. 183,30 AmR._ 289; 
Westchester Lighting Co. v. Harts- 
dale Sewer Dist. Comrs., 219 App. 
Div. 377, 219 NYS 597; Peo. v. Buffalo, 
195 App. Div. 389, 186 NYS 590; Peo. 
v. Waldorf, 168 App. Div. 473, 153 
NYS 1072 [mod on other grounds 217 
N. Y. 96, 111 NE 467, 112 NE 49]; 
Matter of East One Hundred and 
Thirty-Sixth St., 127 App. Div. 672, 
111 NYS 916; In re Central Park, 63 
Barb. 282; Peo. v. Brooklyn, 23 Barb, 
166;~“Peo.. v. Buffalo, 36° NYS 191; 
Owners of Grounds, ete. v. Albany, 
15 Wend. 874. Contra McKechnie 
Brewing Co. v. Canandaigua, 15 App. 
Div. 139; 44 NYS 3817 [aff 162 N. Y. 
631 mem, 57 NE 1113 mem]. 
N. D.—McKenzie v. Mandan, 27 
N. D. 546, 147 NW 808. 

Oh.—Wewell v. Cincinnati, 45 Oh. 
St. 407, 15 NE 196; Bowles v. Bid- 
dinger Free Turnp. Co., 6 Oh, Dec. 
(Reprint) 871, 8 AmLRec 558. Contra 
Westenhaver v. Hoytesville, 8 Oh. 
Cir. Ct. N. S. 284, 28 Oh. Cir. Ct. 357; 
Cincinnati v. Jung, 5 OhS&CP 549, 
7 OBNP €65: 

Okl.—Gilfilan v. Bartlesville, 46 
Okl. 428, 148 P 1012 (under express 
constitutional provisions). 

Or.—Duniway v. Cellars-Murton 
Co., 92 Or, 113, 170 P 298, 179 P 561; 
pect v. Salem, 61 Or. 321, 122 P 


Pa,—Boyd v: Wilkinsburg Borough, 
183 Pa. 198, 38 A 592; In re Beech- 
wood Ave. Sewer, 179 Pa. 499, 36 A 
1130; In re Park Ave. Sewers, 169 
Pa. 433, 32 A 574; In re Grant St., 17 © 
Pa. Super. 459; Philadelphia v. Brown, 
28 Pa. Dist. 1; Crawford’s Est. 14 _ 
Phila, . 3238. Contra Minchener v. 
Philadelphia, 118 Pa. 535, 12 A 174. 

S. D.—Bailey v. Sioux Falls, 28 S. 
D. 118; 132 NW 703. 

Tenn.—Rockwood vy. Rodgers, 154 
Tenn. 638, 290 SW 381. 

Tex.—Hutcheson y. Storrie, 92 Tex. 
685, 51 SW 848, 71 AmSR 884, 45 LRA 
289 [rev (Civ. A.) 48 SW 785, and 
overr Adams y, Fisher, 75 Tex. 657, 
6 SW 772}. 

Utah.—Whitcher vy. Bonneville Irr, 
Dist., 256 P 785; Lannan v. Walten- 
spiel, 45 Utah 564, 147 P 908, 

Vt.—Barnes v. Dyer, 56 Vt. 469. 

Wash.—Reitzie v. Kirkland, 139 
Wash, 466, 247 P 735; In re Shilshole 
Ave., 94 Wash. 583, 162 P 1010; In re 
Orcas St., 87 Wash. 218, 151 P 506 
[writ of error dism 247 U. S. 525 
mem, 38 SCt 578 mem, 62 L. ed. 1248 
mem]; In re Shilshole Ave., 85 Wash. 
522, 148 P 781; In re Chehalis Local 
Impr. Dist. No. 1, 84 Wash. 565, 147 
P 199; Viegle v. Spokane, 78 Wash. 
859, 139 P 33; In re Highth Ave., 77 
Wash, 570, 138 P 10; In re West 
Wheeler St., 77 Wash. 3, 187 P 303, 

Wis.—Wisconsin Gen. R. Co. v 
Shorewood, 181 Wis, 321, 193 NW 97 
Milwaukee Electric R., ete., Co. vy. 
Shorewood, 181 Wis, 312, 193 NW 94; 
Chicago, etc., R. Co. v. Milwaukee, 89 
Wis. 506, 62 NW 417, 28 LRA 246; 
Johnson v. Milwaukee, 40 Wis. 315, 

Can.-—Sutherland-Innes Co. v. Rom- 
ney Tp., 30 Can. S. C. 495. 

Que.—Montreal Suburban Land Co, 
v. Montreal, 28 RevdeJur 509. 

_{a] Rule applied.—(1) Where a 
city, under the power given by its 
charter to construct sidewalks at the 
expense of the abutting owner, passed 
an ordinance for paving a sidewalk 
along a canal which at the point in 


’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page. and note number, 
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of such a tax or assessment would be a taking of 
private property for a public use without just com- 
pensation in violation of organic law.®* 

Benefit to owner as individual. The benefit which 
will authorize an assessment is a benefit conferred 
on the property assessed and not on its owner as an 
individual.** 

Benefit a question of fact. Whether or not prop- 
erty abutting on a street proposed to be improved 
will be benefited by the improvement is a question 
of faet.57 
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elsewhere shown the theory on which special assess- 
ments or special taxes are imposed on property for 
local improvements is that the property so assessed. 
or taxed has been specially and peculiarly benefited 
by the improvement.®* Accordingly, to justify the 
imposition of special assessments on property, the 
property must not only have received some benefit 
from the improvement,°? but it must have been spe- 
cial and peculiar to the property, that is to say, a 
benefit received by it in addition to and different 
from that received by the public at large,®° or a 
in excess of that enjoyed by the 


[§ 2980] (b) Necessity for Special Benefit. As | benefit received 
question was fenced off from the] § 3072. * 
highway, the sidewalk on the opposite [ad] Particular statute construed. 


side of the street where the houses 
were located not being required to be 
paved, the sidewalk was of no bene- 
fit to the owners of the canal, and 
they could not be subjected to a spe- 
cial assessment for benefits. Lehigh 
Valley R. Co. v. Dover, 80 N. J. L. 63, 
76 A 450. (2) Where a portion of the 
property assessed for the construc- 
tion of a sewer is so situated that it 
will not be benefited by the sewer, 
and there is no connection by sewer 
between such property and the pro- 
jected sewer, and there cannot be 
any, by reason of the existence of a 
railroad tunnel in one of the inter- 
vening streets, such property is be- 
yond the limits of rightful assess- 
ment, and its owners cannot be called 
upon to contribute toward _the-im- 
provement. Peo. v. Brooklyn, 23 
Barb. (N. Y.) 166. 

[b] Benefit accruing from one of 
two improvements.—An ordinance for 
the acquisition of property for an ele- 
vated road and for its construction 
and for the establishment of a street 
on the surface provides for two sepa- 
rate improvements, and the cost of 
one improvement cannot be assessed 
against property not benefited there- 
by but benefited by the other im- 
provement. In re West Wheeler St., 
77 Wash. 3, 137 P 303. 

[c] Im Iowa (1) it was formerly 
the well settled rule that an assess- 
ment of the property of abutting 
owners for a local improvement did 
not in any sense depend on benefits 
to the property, and that such prop- 
erty might be assessed whether or 
not it was benefited. Dewey v. Des 
Moines, 101 Iowa 416, 70 NW 605; 
Muscatine v. Chicago, etc., R. Co., 88 
Iowa 291, 55 NW 100; Gatch v. Des 
Moines, 63 Iowa 718, 18 NW 310; 
Warren v. Henly, 31 Iowa 31. (2) 
“The work is done for the benefit of 
the public; the assessment for its 
payment is levied upon the abutting 
lots, not because of any special bene- 
fits their owners derive from the im- 
provement, but because the public 
good demands it, and the law author- 
izes special taxation for such _ ob- 
jects.” Morrison v. Hershire, 32 lowa 
271, 276. (8) ‘While the right to 
levy is limited to real estate within 
the district, upon the general theory 
that such property only will be bene- 
fited, individual levies are not de- 
pendent upon benefits, but upon 
whether the property assessed is 
within the district, and of the class 
authorized to be assessed.’”’ Chicago, 
etc., R. Co. v. Phillips, 111 Iowa 3877, 
381, 82 NW 787. (4) However, this 
rule has been abrogated by special 
statutory provisions by which it is 
declared that a special assessment 
against any lot shall be in proportion 
to the special benefits conferred, and 
shall not exceed twenty-five per cent 
of the actual value of the lot at the 
time of levy, and of course under this 
Statute the assessment cannot exceed 
a specific benefit derived by each par- 
ticular lot. under the improvement 
for which each assessment is laid. 
Illinois Cent. R. Co. v. Pomeroy, 196 
Iowa 504, 194 NW 913; Camp vy. 
Davenport, 151 Iowa 33, 130 NW 137; 
Hedge v. Des Moines, 141 Iowa 4, 119 
NW 276. And see Iowa cases infra 


—A provision of a city charter that 
the cost of the construction of via- 
ducts shall be assessed upon real 
estate in the districts “benefited” is 
not open to the objection of authoriz- 
ing-the assessment of the expense of 
a viaduct to particular property with- 
out regard to “special” benefits. Den- 
ver v. Kennedy, 33 Colo. 80, 80 P 
122, 467, 

55. Ky.—McCormick y. Henderson, 
111 SW 368, 33 Kyl 854; Owensboro 
y ee Ee 607, 111 SW 364, 

y 3, AmSR 477, 
LRANS 181. é ewes 

Mich.—Thomas yv. Gain, 35 Mich. 
155, 24 AmR 535. 

Nebr.—Schneider v. Plum, 86 Nebr. 
129, 124 NW 1132. 

Wash.—In re Shilshole Ave., 85 
Wash. 522, 148 P 781. 

Wis.—Wisconsin Gen. R. Co. v. 
Shorewood, 181 Wis. 321, 193 NW 97; 
Milwaukee Electric R., etc., 
ose 181° Wiss! 32250 193 


56. Louisville, etc., R. Co. v. East 
St. Louis, 134 Ill. 656, 25 NE 962; 
Crawford v. Rumsey, 82 Ill. 557; In re 
SS ae a Ave., 85 Wash. 522, 148 P 

[a] Reason for rule.—‘It is the 
basic principle and the very life of 
the doctrine of special assessments 
that there can be no special assess- 
ment to pay for a thing which has 
conferred no special benefit upon the 
property assessed. To assess prop- 
erty for a thing which did not. benefit 
it would be pro tanto the taking of 
private property for a public use 
without compensation, hence uncon- 
stitutional.” In re Shilshole Ave., 85 
Wash. 522, 537, 148 P 781. 

Assessments not in excess of hene- 
fits see infra § 3072. 

57. Chicago v. Chicago City R. Co., 
309 Ill, 448, 141 NE 141; Mock v. 
Muncie, 9 Ind. A. 536, 37. NE. 281; 
In re New York, 233 N. Y. 387, 135 
NE 825. 

58. See supra § 2808, 

59. See supra § 2979, 

60. Ala.—Stovall v. Jasper, 215 
Ala, 300, 110 S 317; Huntsville v. 
Gudenrath, 184 Ala. 568, 69 S 629; 
Ex p. Hill, 194 Ala. 559, 69 S 598; 
Montgomery v. Birdsong, 126 Ala. 
632, 28 S 522; Cox v. Birmingham, 21 
Ala. A. 341, 108 S 622 [certiorari den 
214 Ala. 584, 108 S 625]. 

Ariz.—Globe v, Willis, 16 Ariz. 378, 
146 P 544. 

Cal.—Federal Constr. Co. v. En- 
sign, 59 Cal. A. 200, 210 P 536, 

Colo.—Pomroy v. Pveblo Public 
Water Works, 55 Colo. 476, 186 P 78; 
Hildreth v. Longmont, 47 Colo. 79, 
HOG  Prwlov. 

Fla,—Atlantic Coast Line R. Co. v. 
Gainesville, 83 Fla. 275, 91 S 118, 29 
ALR 668. 

Ill.—Chicago v. Chicago, etc., R. 
Co., 278 Ill. 86, 115 NE 836; Oak Park 
v. Swigart, 262 Ill. 614, 104 NE 1033; 
Title Guarantee, etc., Co. v. Chicago, 
162 Ill. 505, 44 NE 832. 

Ind.—Mock v. Muncie, 9 Ind. A. 536, 
37 NE 281. 

Kan.—Gilmore v. Hentig, 33 Kan. 
P5655 PT Sib. 

Md.—United R., etc., Co, v. Balti- 
more, 127 Md. 660, 96 A 880; Frieden- 
wald v. Baltimore, 74 Md, 116, 21 A 


Co. 
Bedford, 253 Mass, 304, 149 
Chilson y. Attleboro, 247 Mass. 191, 
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555. 


Mass.—Union St. R. v. New 
NE 42; 


141 NE 872; Sayles v. Pittsfield, 222 


Mass. 93, 109 NE 8238; Stark v. Bos- 


ton, 180 Mass. 293, 62 NE 375; Lin- 


coln v. Boston St. Comrs., 176 Mass. 


Sears v. Boston 
350, 53 NE 


Mich.—Lansing v. Jenison, 201 
Mich. 491, 167 NW. 947; German 
Lutheran Church Soc. v. Mt. Clemens, 
179 Mich, 35, 146 NW 287; Detroit v. 


57 NE 356; 
Comrs., 173 Mass. 


Judge Recorder’s Ct., 112 Mich. 588, 


71_NW 149, 42 LRA 638. 


Minn.—State v. Ramsey County 
ae Ct. 290 ne Minne 11540) .0, Sie INN, 


Mo.—Smith vy. St. Joseph, 122 Mo. 
643, 27 SW 344. 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 


NW 438; Hanscom vy. Omaha, 11 Nebr. 


37,0 T NW 739: 
N. J.—State v. West Hoboken, 51 


N. J. L. 267, 17 A 110; Smith v. Flor- 


ham, (Sup.) 128 A 479. 
FAY, Y.—Peo. v. Brooklyn, 23 Barb. 
Oh.—Walsh y. Barron, 61 Oh. St. 


15, 55 NE 164, 76 AmSR 354; Cor- 


many v. Cincinnati, 7 Oh. A. 179, 26 
Oh, Cir. Ct. N. S. 140. ; 
Okl.—Gilfillan v. Bartlesville, 46 


Okl. 428, 148 PB 1012. 
Or.—Duniway vy. Cellars-Murton 
92 Or LYS jl 0 Ror 29 ke Toe 


1060, 
S: D.—Haggart v. Alton, 29 S. D. 
509, 187 NW 372; Bailey v. Sioux 


Falls, 28 S..D. 118,.132 NW 703. 

Viti-—- Gonliss: ave. Richford, 85" Vc. 
85, 81 A 234, 

Wash.—In re Chehalis Local Impr. 
Dist. No. 1, 84 Wash. 565, 147 P 199; 
Viegle v. Spokane, 78 Wash, 359, 139 
P 38; Spokane v. Spokane, etc., R. Co., 
75 Wash, 426, 134 P 1069; Spokane v. 
Fonnell, 75 Wash. 417,,135 P 211; 
Spokane v. Miles, 72 Wash. 571, 131 F 
206; In re Seattle, 66 Wash. 827, 119 
P. 852. 

W. Va.—Huntington Engineering 
Co. v. Gallaher, 101 W. Va. 110, 132 
SE 866. 

Que.—Montreal Suburban Land Co. 
v. Montreal, 28 RevdeJur 509. 

“To enforce a special assessment 
for a purpose which does not confer 
a special benefit upon the property 
upon which it is levied would result 
in taking private property without 
compensation, and without due proc- 
ess of law.’”’ Pomroy v. Pueblo Pub- 
lic Water Works, 55 Colo. 476, 483, 
136 P 78. 

[a] Rule applied.—A city street 
paving improvement does not benefit 
the right of way of a railroad, whose 
tracks are elevated, merely because 
teamsters might use the paved street 
in going to and from its yards, since 
such benefit would only be such as is 
received by the general public. Chi- 
cago v. Chicago, ete., R, Co., 278 Ill, 
86, 115 NE 836, 
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general public.*t. Benefits in a general way accru- 
ing to a municipality by virtue of improvements are 
an insufficient basis for imposing special assess- 
But property is none the less specially 
benefited, although other property on or near the 
improvement may to a greater or less extent be like- 
wise specially benefited,®* or although the particular 
improvement may be a general benefit to the mu- 
nicipality at large,®* or is part of a general scheme 
for benefit of the whole municipality.” 

Benefit to municipality. By an analogy to the rule 
prevailing in most jurisdictions with regard to spe- 
cial assessments for private property to defray the 
cost of local improvements,°* no part of the cost of 
a street improvement should be assessed against the 


ments.®? 
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roceeding.°® 


value." 


general fund of a city, in the absence of evidence 


Corliss v. Richford, 85 Vt. 85, 
81 234; Durkee v. Barre, 81 Vt. 
530, 71 A 819 [dist Stearns v. Barre, 
73 Vt. 281, 50 A 1086, 87 AmSR 721, 
58 LRA 240]. 

62. In re Seattle, 66 Wash. 327, 119 
P 852; and cases supra note 61. 

63. Chicago vy, Farwell, 284 Ill. 
491, 120 NE 520; Mock v. Muncie, 9 
Ind: 2AN 586,037. NE esi Blair iv. 
Charleston, 43 W. Va. 62, 26 SE 341, 
64 AmSR 837, 35 LRA 852. See Tus- 
caloosa v. Hill, 14 Ala. A. 541, 69 S 
486 [certiorari den, 194 Ala. 559, 69 S 
598] (as sustaining this view). 

64. Leggett v. Plainfield, 97 N. J. 
L. 341, 116 A 490; In re Beechwood 
Ave., 194 Pa. 86, 45 A 127; Philadel- 
phia v. Ginhart, 48 Pa. Super. 648; In 
re Harvard Ave. North, 47 Wash. 535, 
92 P 410. 

65. Philadelphia v. Pennsylvania 
Salt Mfg. Co,, 286 Pa, 1, 132 A. 792. 

[a] Reason for rule.—‘“No logical 
reason exists why the mere fact that 
a highway changes to a part of a gen- 
eral scheme looking toward the de- 
velopment and benefit of the city as 
a whole, should operate to prevent 
Special and direct benefits accruing 
to land abutting directly upon the 
improvement, The benefit derived 
cannot be other than direct or special 
to the land merely because other 
properties are benefited in a similar 
manner or, as incident to the im- 
provement, the entire community is 
benefited. In a sense, the entire 
community is benefited by every im- 
provement which tends to add a com- 
mercial or financial benefit to the 
city. The advantages of more conven- 
ient access to a particular lot of land 
and having a front upon a more de- 
sirable avenue are direct benefits to 
that property and give it an increased 
value in itself, as distinguished from 
the benefit derived by the community 
or other property situated on the gen- 


61. 
A 


eral line of improvements.” Phila- 
delphia v. Pennsylvania Salt Mfg. 
Co; 286° Pa. 1, 8,.132"A 792. 

66. See supra this section text and 
note 60. 

67. In re Elliott Ave., 74 Wash. 


184, 1383 P 8; Spokane y. Curtiss, 66 
Wash. 555, 120 P 70; In re Seattle, 66 
Wash, 327, 119 P 852. 

“The city like a private owner, can 
only be assessed for an improvement 
where it is especially benefited.” 
Spokane v. Miles, 72 Wash, 571, 578, 


131 P 206, 

68. In re Plliott Ave., 74 Wash. 
184, 133 P 8. 

69. East St. Louis v. Vogel, 276 
Ill. 490, 114 NE 941; Lipes v, Hand, 
104 Ill. 508, 1 NE 871, 4 NE 160; Blair 
v. Charleston, 43 Va, 625026 SE 
341, 64 AmSR 837, 385 LRA 852. 

70. Lipes v. Hand, 104 Ind. 503, 1 
NE 871, 4 NE 160; Mock v. Muncie, 
9 Ind.» A. 536, 387° NE /281:) Cook: v. 
Slocum, 27 Minn. 509, 8 NW _ 1755; 
Mullins v. Mt. St. Mary’s Cemetery 
Assoc., 268 Mo, 691, 187 SW 1169; 
Prior v. Buehler, etc., Constr. Co., 170 
Mo. 4389, 71 SW 205. 


71. Lipes v. Hand, 104 Ind. 503, 
1 NE 871, 4 NE 160; Mock v. Muncie, 
9 Ind: A. 536, 37 NE 281. 

72. See cases infra this note, 

[a] Special benefit illustrated.— 
Property tributary to, but not adjoin- 
ing, the street to be improved, which 
street was the main thoroughfare by 
which the inhabitants of the property 
might reach the city, is given a spe- 
cial interest by the improvement dif- 
ferent from that of the public, since 
the improvement makes the means of 
access better and tends to add spe- 
cially to the value of the property. 
Hast St. Louis vy. Vogel, 276 Ill. 490, 
114 NE 941, 

[b] , Extension of street car line.— 
Where a street is so improved that a 
street railway seeks to extend its 
line, this may be considered as an ele- 
ment of special benefit to the neigh- 
boring property different from that 
which the general property of a com- 
munity receives from a new improve- 
ment as a mere public enterprise. In 
re Harvard Ave. North, 47 Wash, 535, 
92 P 410. 

[ec] Drainage.—Where a railroad 
right of way is in need of drainage, 
and the proposed improvement of a 
street upon which it abuts will re- 
sult in properly and efficiently drain- 
ing it, this will constitute a special 
benefit for which an assessment may 
be laid. Kankakee vy. Illinois Cent. 
R. Co., 264 Ill. 69, 105 NE 734. 

[d] PRarks.—Special benefits to 
lands in the locality of a tract ac- 
quired and dedicated to the publie as 
a park may result from such acquisi- 
tion and dedication, although the laid 
is left in its natural state, and there 
may be an immediate assessment of 
such benefits. In re Lake of Isles 
Park Impr., 152 Minn. 39, 188 NW 59. 

[e] Sewers.—(1) The construction 
of a sewer directly accessible to 
property drained by reaching an old 
sewer through pipe lines crossing 
private property is a direct and spe- 
cial benefit to such property. North 
Yakima’s App., 87 Wash. 279, 151 P 
795. (2) A lot derives special benefit 
from the construction of a sewer, 
within the meaning of a statute and 
ordinance providing that assessments 
shall be made in proportion to special 
benefits, when the Sewer is so situ- 
ated and constructed that connection 
can be had therewith, as the oppor- 
tunity presented for individual use 
determines the question of special 
benefit. Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW: 682; Power v. 
Helena, 43 Mont. 336, 116 P 415, 36 
LRANS 39. (3) Vacant lots, while 
having no present use for a sewerage 
system, are benefited thereby by giv- 
ing them a sanitary advantage ren- 
dering them salable at a greater 
price. Hildreth v. Longmont, 47 Colo. 
79, 96,.105 P.107 (“Vacant lots may 
have no present use for a sewerage 
system, but it adds to their value by 


giving them a sanitary, advantage) 


which renders them salable at a price 
which otherwise they could not com- 


.é es 
se, 
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that the city at large has been specially benefited 
by such improvement.®? Whether a city at large was 
benefited by a street improvement must be deter- 
mined from the facts as they exist at the time of 
the assessment, and a finding of such benefit cannot 
be based on the effect of a subsequent improvement 


[§ 2981] (2) When Property Specially Benefited. 
Property’is specially benefited within the meaning 
of the law governing special assessments where the 
proposed improvement would increase the value of 
the land,®® relieve it from a burden,’ or make it spe- 
cially adaptable to a purpose which enhances its 
In the notes are set out decisions illustrat- 
ing what were considered special benefits’? and what 


mand, because of their desirability 
as compared with lots not having 
such advantage’); Clapp v. Hart- 
ford, 35 Conn, 66; Ford v. Toledo, 64 
Oh. St. 92, 59 NE 779 (“vacant lots 
and lands may, and usually do re- 
ceive, a present special appreciable 
benefit from the construction of a 
sewer in proximity with, and accessi- 
ble by them for sewerage purposes, 
sufficient to sustain an assessment 
made on the basis of benefits’); King 
v. Dayton, 10 Oh. Cir. Ct. N. S. 522, 
30. Oh. Cir. Ct. 480. (4) Dominant 
estate receives a special benefit 
where, by the construction of a sewer, 
an injury to a- servient estate 
through the wrongful casting of sew- 
age upon such estate is obviated. 
Prior v. Buehler, ete., Constr. Co., 
170 Mo. 489, 71 SW 205. (5) A ceme- 
tery being drained by a sewer, pre- 
venting noxious substances’ there 
from being disseminated to other 
property, is benefited, as regards as- 


sessment for sewer construction. 
Mullins v. Mt. St. Mary’s Cemetery 
Assoc., 268 Mo. 691, 698, 187 SW 


1169 (‘concede that the dead are in- 
different to the question, the living 
have a right to demand that noxious 
substances shall not be disseminated 
from (a cemetery into and over other 


{f] Straightening street.—Where, 
in straightening a street, land on one 
side is released from the public 
servitude, that-is a benefit to the 
tract of land to which the land so re- 
leased belongs, which may be con- 
sidered by the commissioners in as- 
sessing benefits upon such _ tract. 
pone v. Slocum, 27 Minn, 509, 8 NW 
755. 

{g¢] Street opening. — (1) The 
opening of a street which gives a 
property located at the end thereof 
access to a main thoroughfare, and 
the general system of city streets, 
conferred a benefit distinct from that 
resulting to other property in the 
neighborhood, not directly abutting 
on the improvement, and benefits 
were properly assessed against it. In 
re Pittsburgh, 82 Pa. Super. 8. (2) 
Where an improvement, consisting 
mainly of a bridge across a park ra- 
vine, opened another highway over 
which the business section of the city 
could be reached from the property 
of certain objectors, and opened up a 
new and convenient way to the state 
university, it was of special benefit 
to such property. In re Twentieth 
Ave. Northeast, 95 Wash. 5, 163 P 12. 
(3) The fact that a cul-de-sac upon 
which property previously fronted 
has been turned into a continuous 
thoroughfare may be considered as 
constituting a special benefit. Matter 
of Grant Ave., 34 Misc. 724, 70 NYS 
1045. (4) Hasier access to a park 
resulting from a street opening is a 
special benefit to property justifying 
an assessment against it. Spokane v. 
Fonnell, 75 Wash. 417, 135 P 211. 

{h] Wharfs. — An improvement 
district organized to construct a 


—_— ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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were not considered special benefits.73 

Question of fact. Ordinarily it is a question of 
fact as to whether property has received a special 
benefit from a local improvement.’4 

[§ 2982] (3) Nature, Extent, and Amount7>—(a) 
Subject to exceptions elsewhere con- 
sidered*® the general rule is well settled that the 
benefits which property will derive from a local im- 
provement and for which it may be assessed should 
be determined by the difference in the market value 
of the property before and after the making of the 


In General. 


improvement.7* 


In case there has been a general and serious de- 


pression in the market value of 


mere fact that property could not be sold for more 
after the improvement than before will not in itself 
show that there has been no benefit.’® 

Benefit or detriment to business of an occupant 
of the premises is not the basis of assessment for a 


wharf with necessary approaches, | 


warehouses, and a loading barge and 
other freight handling and loading 
machinery, is not objectionable on the 
ground that the land taxed therefor 
would not receive any special benefit. 
Solomon vy. Helena Wharf Impr. Dist. 
No. 1, 145 Ark. 126, 223 SW 385. 

73. See cases infra this note. 

[a] Paving street adjoining rail- 
road property.—An assessment for 
paving a street adjoining a railroad’s 
property, but from which street 
there was no entrance by reason of 
an embankment, and for a sidewalk 
thereon, was illegal, as being without 
special benefit to a distinct railroad 
use. Erie R. Co. v. Newark, 93 N. J. 
L. 90, 107 A 406. 

[b] Sewers.—A proposed sewer 
septic tank, declared by resolution of 
a city council to be of general benefit 
to the whole city, is not a special 
‘benefit for which an assessment may 


be levied. Globe v. Willis, 16 Ariz. 
378, 146 P 544. 
[ec] Street opening.—An increase 


in the value of taxable property re- 
sulting from a street opening is not 
such a special benefit to a city as 
justified an assessment of a portion 
of the cost against it. Spokane v. 
Fonnell, 75 Wash. 417, 135 P 211. 

74. Fenglish Vv. Arizona, 214 U. S. 
359, 29 SCt 658, 53 L. ed. 1030; Stan- 
ley v. Albany County, 12 e Us: 535, 
%, set, 1234, 30 ed. “1000; Hart v. 
Omaha, 74 ‘Nebr. 836, 105 NW 546. 

{a] Thus the fact that real estate 
was three quarters of a mile distant 
from a boulevard would not enable 
the court to say, as a matter of law, 
that it was not specially bénefited. 
Hart v. Omaha, 74 Nebr. 836, 105 NW 
546. 

75. Presumption as to benefits see 
infra § 3145. 

76. See infra §§ 2984, 2985. 

77. Ala.—Tuscaloosa v. Hill, 14 
Ala, A. 541, 69 S 486 jean one den 
194 Ala. 559, 69. S 598), 

Ark. —Wilkenson v. St. Francis 
“County Road Impr. Dist. No. 1, 141 
Ark. 164, 216 SW 304; Kirst v. Little 
Rock St. Impr. Dist. No. 120, 86 Ark. 
1,109 SW 526. 

Cal.—Federal Constr, Co. v. Ensign, 
59 Cal. A. 200, 210 P 536. 

Colo.—Milheim y. Moffat Tunnel 
Impr. Dist., 72 Colo. 268, 211 P 649, 
657 [cit Cyc per Allen, J.] (recogniz- 


ing rule). 

Ga.—Georgia R., ete, Co. v. De- 
catur, 137 Ga. 537, 73 SE 8380, 40 
LRANS 935. 


Ill.—Kankakee v. Illinois Cent. R. 
Co., 263 Ill. 589, 105 NE 731; Chicago 
v. Marsh, 250 Ill. 512, 95 NE 473; 
Chicago Union Tract. Co. v. Chicago, 
204 Ill. 3638, 68 NE 519 [foll Chicago 
Union Tract. Co. v. Chicago, 207 Ill. 
607, 69 NE 803]. 


Ind.—Mock v. Muncie, 32 NE 718. 
Iowa.—Tjaden v. Wellsburg, 197 
Iowa 1292, 198 NW 772, 


Md.—Consolidated Gas, etc., Co. v 
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Value—aa. In General. 
elsewhere noticed,*” it has very generally been held 
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local improvement,’® although it may be a proper 
subject to consider in forming a judgment.®° 

Injury to property by wrongful act of city. In 
case the city by its own wrongful act in maintaining 
a nuisance has depreciated the value of property as- 
sessed, it cannot take advantage of such fact for 
the purpose of showing that there has been a benefit 
from the construction of an improvement.®1 


Basis for Determining Enhanced 
Subject to some exceptions 


that the basis for the assessment of property for 


real estate, the 


adapted.** 
hanced value of 


Baltimore, 130 Md. 20, 99 A968. 

Mass.—Driscoll v. Northbridge, 210 
Mass. 151, 96 NE 59. 

Minn.—State v. Ramsey County 
Dist. Ct., 68 Minn. 242, 71 NW 27. 

Mont.—Stettheimer. v. Butte, 62 
Mont. 297, 204 P 1039. See Butte v. 
School Dist. No. 1, 29 Mont. 336, 74 
P 869. 

Nebr.—Hurd v. Harvard Sanitary 


Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438. 
N. J.—New York Tel. Co. v. New- 


ark, 90 N. J. L. 362, 101 A 391 [aff 
91N. S702 102 A 1053]. 

N. Y.—Matter of West 231st St., 
160 App. Div. 472, 145 NYS 537 [aft 


212 N. Y. 590 mem, 106 NE 1044 
mem]; Matter of Hast One Hundred 
and Thirty-Sixth St., 127 App. Div. 


672, 111 NYS 916; Matter of Newkirk 
Ave., 84 Misc. 615, 146 NYS 216; Mat- 
ter of Starr St., 73 Misc. 380, 131 
NYS 71; Matter of Anthony Ave., 46 
Misc. 525, 95 NYS 77; In re William, 
ete:, Sty 19 Wend. 678. 

N. D. ECOL vs 
Minot, 51 N. D. 313, 199 NW 875, 37 
ALR’ 211: 

Oh.—Prentice v. Toledo, 11 Oh. Cir. 
Ct. IN. Si72997°30- Oh. Cir, Ct. 568: 


Pa.—Philadelphia v. Conway, 257 
Pa. 172, 101 A 472, 
Wash. — Vancouver v. Nisqually 


Catholic Bishop, 90 Wash. 319, 156 P 
383 


Wis.—Chicago, ete., R. Co. v. Mil- 
waukee, 148 Wis. 39, 133 NW 1120. 

“The true inquiry is, what will be 
the effect of the proposed improve- 
ment upon the market value of the 
real property, including the buildings 
thereon? The board may consider 
what the property is then fairly 
worth in the market, and what will 
be the value when the improvement 
is made.”’ Kirst v. Little Rock St. 
Impr. Dist. No. 120, 86 Ark. 1, 15, 109 
SW 526. 

[a] Benefit from street opening,— 
In assessing the benefits from a 
street opening, the value of each lot 
in the assessment area without the 
improvement, and its value after the 
improvement has been completed, 
should be determined, and the dif- 
ference shows the benefit derived. 
Matter of West 231st St., 160 App. 
Div. 472, 145 NYS 5387 [aff 212 N. Y: 
590 mem, 106 NE 1044 mem]. 

78. Borger v. Columbus, 6 :Oh, Cir. 
CEN. AS 4027 Oh Cir; Ot Bile. 

79. Chicago v. Marsh, 250 Ill. 512, 
95 NE 473; Clarke v. Chicago, 229 111. 
363, 82 NE 370, 

80. See cases supra note 79. 

81. Kummer v. Cincinnati, 6 Oh. 
Cir, Ct:-N. 8.559) 27 Oh, Cir) Ct,’ 683. 


82. See infra §§ 2984, 2985. 

83. U. S.—Louisville, etc., R. Co. v. 
Barber Asphalt Pav. Co., 197 U. S. 
430, 25 SCt 466, 49 L. ed. 819. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Birmingham, 201 Ala. Bre 78 S896. 

Ga. —Georgia R., etc v. De- 


eatur, 137 Ga. 537, 73. SH 830, 40 


benefits from a local improvement is not the en- 
hanced value for the particular use to which the 
property is being put at the time of the completion 
of the improvement but the enhanced value of the 
property for any use to which it is reasonably 
Nevertheless, in determining the en- 


property due to a loeal improve- 


LRANS 935. 

ill.—Chicago v. Marsh, 238 Hl. 254, 
87 NE 319; Chicago Union Tract. Co. 
v. Chicago, 207 Ill. 544, 69 NE 849; 
Chicago Union Tract. Co. v. Chicago, 
204 Ill. 363, 68 NE 519; Chicago Union 
Tract. Co. v. Chicago, 202 Ill. 576, 67 
Chicago Sanitary Dist. v. 
270, 59 NE 566; Clark 
v. Chicago, 166 Ill. 84, 46 NE 730. 

Iowa.—Tjaden v. Wellsburg, 197 
Iowa 1292, 198 NW 772; Hahn vy, Le 
Mars, 197 Iowa 292, 197 NW 8; Chi- 
cago,-/ete:s (RR. -Coi=v. Centerville, 172 
Towa 444, 153 NW 106, 154 NW 596. 

Md.—Consolidated Gas, etc., Co. v. 
Baltimore, 130 Md. 20, 99 A 968. 

Mass.—Driscoll v. Northbridge, 210 
Mass. 151, 96 NE 59. 

Minn.—State v. Ramsey County 
Dist. Ct., 68 Minn. 242, 71 NW 27. 

Mont.—Stettheimer v. Butte, 62 
Mont. 297, 204 P 1039. 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438. 

N. J.—Morris, etc., R. Co. v. Jersey 
City? SGPN, ise Teib oe 

N. Y.—In re New York, 233 N. Y. 
387, 1 NE 825. 

N. D.—Minneapolis, ete., R. Co. v. 
Minot, 51.N. D. 3138, 199 NW °875, 387 
ALR '211, 

Oh.—Prentice v. Toledo, 11 Oh. Cir. 
Ct. N. S. 299, 30 Oh. Cir. Ct. 568; Mc- 
Maken v. Hayes, 10 Oh. Cir. Ct. N. S. 
38,29 Oh, Gir. Ct: 535. 

Wash.—In re West Marginal Way, 
112 Wash, 418, 192 P 961; In re West 
Wheeler St., 97 Wash. 669, 167 P 41; 
Vancouver .v. Nisqually Catholic 
Bishop, 90: Wash. 319, 156° RP. 383; 
Newell v. Loeb, 77 Wash. 182, 137 P 
811; Seattle v. Seattle, etce., fio, 
50 Wash... 132, 96 PP 958; Northern 
Pac. R. Co. v. Seattle, 46 Wash. 674, 
91 P 244, 123 AmSR 955, 12 LRANS 
121; In re Westlake Ave., 40 Wash. 
144, 82 P 279. 

Wis.—Superior v. Lake Superior 
Terminal, etc., R. Co., 152 Wis. 389, 
140 NW 26; Chicago, ete. R. Co. v. 
Milwaukee, 148 Wis. 39, 183 NW 1120. 

[a] Other statements of rule.— 
(1) “The inquiry is how much has the 
particular public improvement added 
to the fair market value of the prop- 
erty, as between a willing seller and 
a willing buyer, with reference to all 
the uses to which it is reasonably 
adapted and for which it is plainly 
available, prospective as well as 
present, by strangers aS well as by 
the owner.” - Driscoll v. Northbridge, 
210 Mass. 151, 155, 96 NE 59. (2) “On 
the question of benefit or no benefit 
to land from a local improvement, the 
land is to be considered simply in its 
general relations and apart from its 
particular use and an assessment for 
a street improvement is not invalid 
because the lot assessed is not bene- 
fited by its improvement owing to its 
present particular use.” Louisville, 
etc., R. Co. v. Barber Asphalt Pav. 
Co., 197 U. S. 4380, 25 SCt 466, 49 


NE 383; 
Joliet, 189 Ill. 
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ment, it is proper to take into consideration the 
fact, if shown to be a fact, that the property is 
more valuable for the purpose for which it is being 
used than for any other and that the improvement 
is a positive detriment to such use.*4 
property from street improvement is less or greater 
because derived from some particular element of im- 
provement, the fact must be considered in determin- 
ing the proportional amount of cost the particular 


property should bear.®® 


[§ 2984] bb. Use Restricted to Particular Purpose 
An exception to the rules 
above stated’? is recognized in the case of land, the 
use of which is restricted by statute or grant to 
Land, the use of which 
is so limited and which is in fact so used, must be 
assessed not on the basis of enhancement of market 
value, or with reference to uses for which it is rea- 
sonably adapted, but only on the basis of increased 
value, if any, to the land for the use to which it is 
Nevertheless, notwithstanding the use of 


by Statute or Grant.*¢ 


some particular purpose.*® 


put.®? 


L. ed. 819. (3) “The particular use 
of the land cannot affect its ability 
to assessment. Abutting property 
cannot be relieved from the burden 
of a street assessment simply be- 
eause its owner has seen fit to devote 
it to a use which may not be spe- 
cially benefited by the local improve- 
ment. The benefit is presumed to 
inure, not to such present use, but to 
property itself, affecting its 
value.” Northern Pac, R. Co. v. Seat- 
tle, 46 Wash. 674, 678, 91 P 244, 123 
AmSR 955, 12 LRANS 121. 

{b] Rule applied.—(1) Althougha 
tract of land used for farming pur- 
poses may not in its use as a farm 
be benefited by a local improvement, 
there is nevertheless a benefit for 
which an assessment may be laid if 
its value for any other purposes for 
which it may be adapted is thereby 
increased, such for instance as its 
adaptability for suburban residences. 
Clark v. Chicago, 166 Ill. 84, 46 NE 
730; Leitch v. La Grange, 138 Tll. 291, 
27 NE 917. (2) Land abutting on a 
street, used by its owner, a steel com- 
pany, for a slag pile dump, etc., was 
properly assessed for street improve- 
ments, although benefited thereby 
only generally, by being made more 
suitable for’ other purposes, such as 
small manufacturing and wholesale 
mercantile sites. Sloss-Sheffield Steel, 
ete., Co. v. Birmingham, 201 Ala. 542, 
78 S 896. 

[c] Imcrease in dollars and cents. 
—(1) The “increased value” to abut- 
ting property from street improve- 
ments which may be assessed against 
such property is the value in dollars 
and cents added to the property by 
reason of the special benefits from 
the improvement. Duke v. Anniston, 
5 Ala. A. 348, 60 S 447. ( 2) And there 
can be no assessment for improve- 
ments against property the value of 
which in money is not increased, al- 
though its desirability or attractive- 
ness is increased. Duke y. Anniston, 
supra. 

84. Kankakee Stone, etc., Co. v. 
Kankakee, 128 Ill. 178, 20 NE 670. 


85. Chicago v. Farwell, 284 Ill. 
491, 120 NE 520. 
5 ri teas Yager property see infra 
87. See supra §§ 2982, 2983. 
88. See cases infra this section. 
89. Ill.—Chicago v. Chicago City 


R. Co., 302 Ill. 57, 134 NE 44; John- 


ston City v. Chicago, etc., R. Co., 289 
Til. 407, 124 NH 568; Chicago v. Rose 
Hill Cemetery Co., 285 Ill. 567, 121 


NE 222; Chicago v. Chicago, ete., R. 
Co., 278 Tll. 86, 115 NE 8386; High- 
wood v, Chicago, etc., Electric R. Co., 
268 Ill. 482, 109 NE 270; Kankakee v. 
Illinois Cent. R. Co., 264 Ill. -69, 105 
NE 734; Kankakee y. Illinois Cent. R. 
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If benefit to 
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property is restricted by statute or grant to a par- 
ticular purpose if it is used for ordinary business 
purposes, the measure of benefit to the land from a 
local improvement is the enhanced market value 
of the property for any purpose by reason of the 
construction of the improvement.°° 

[§ 2985] cc. Railroad Property. 
dictions where, either under an express provision 
making railroad property liable to assessment for 


In some juris- 


local improvements in the same manner and to the 


way.°? 


Co., 263 Ill. 589,.105 NE 731; Lincoln 
v. Chicago, etc., R. Co., 262 Ill. 11, 104 
NE 277; Kankakee v. Illinois Cent. R. 
Co., 257 Ill, 298, 100 NE 996; Chicago 
Union Tract. Co. v. Chicago, 202 Ill. 
576, 67 NE 3838; River Forest v. Chi- 
cago, etc., R. Co., 197 Ill. 344, 64 NE 
364; Chicago, ete., R. Co. v. Chicago, 
149 Ill. 457, 37 NE 78; Illinois Cent. 
ric gs v. Chicago, 141 Ill. 509, 30 NE 
1036. 

Iowa.—Waterloo,, ete., R. Co. _v. 
Cedar Heights, 198 Iowa 350, 199 NW 
313 (recognizing rule). 

Mont.—Stettheimer. v. Butte, 62 
Mont. 297, 204 P 10389 (recognizing 
rule). . 

. J.—Erie R. Co. v. Newark, 91 
N. J. L. 90, 107 A 406; New York 
Bay R. Co. v. Newark, 82 N. J. L. 591, 
83 A 962. 

N, Y.—Peo. v. Syracuse, 63 N. Y. 
291; In re Albany St., 11 Wend. 149, 
25 AmD 618, 

Vt.—Barre v. Barre, etc., R. Co., 97 
Vt. 398, 123A 427, 37 AUR 207. «. 

[a] Cemetery. — Assessment of 
land of a cemetery company for its 
proportion of the cost of a system of 
Sewers or drains to take care of sur- 
face water should have been made 
according to benefits that would re- 
sult from improvement to property 
in its use ag restricted by a charter 
of the company to that of a cemetery. 
Chicago v. Rose Hill Cemetery Co., 
285 Ill. 567, 121 NE 222. = 

{b] Church property owned by a 
religious corporation and held under 
a restricted power of alienation and 
not capable of being appiied to a new 
or different use without the sanction 
of the court should be assessed on 
the basis of its enhanced value from 
the improvement of the use to which 
it is being put. Peo. v. Syracuse, 63 
N. Y..291; In re Albany’ St., 11 Wend. 
(N.-Y.) 149, 25 AmD 618. See In re 
New York, 11. Johns. (N. Y.) 77 
(recognizing rule). 

90. Kankakee v. Illinois Cent. R. 
Co,, 263 Ill. 589, 105 NE 731; Lincoln 
v.iChicago, -ete,..'R..,Coy). 262 Tll...1, 
104 NE 277; Chicago Union. Tract. 
Se v. Chicago, 204 Ill. 363, 68 NE 
519. 

91. Superior v. Lake Superior 
Terminal, etc., R. Co., 152 Wis. 389, 


peer 26. See also supra §§ 2890— 
92. In re West Wheeler Sti: 97 


Wash, 669, 167 P 41; Great Northern 
R,. Co. v. Seattle, 73 Wash, 576, 132 P 
234; Northern Pac. R. Co, v. Seattle, 
46 Wash, 674, 91 P 244, 123 AmSR 
955, 12 LRANS 121. 

fa] Right of way of an interstate 
railroad, used for, and devoted ex- 
clusively to, main line: trackage pur- 
poses, may be assessed for benefits 
from a local imfrovement in an as- 


same extent as private property," or in the absence 
of such provision,®? the benefits are to be considered 
not with reference to its present use but with refer- 
ence to its adaptability to other and general uses 
in the future; and it has been held that this is so, 
even though the lands are used solely as a right of 
But in other jurisdictions railroad property 
used for railroad purposes can be assessed only on 
the basis of the benefit, if any, to the property from 
the improvement in its use for that particular pur- 
pose,®* in the absence of proof reasonably tending 


sessment district established by com- 
missioners appointed for that pur- 
pose, although it is found as a fact 
that the premises are permanently 
adapted to railway uses aS an ap- 
proach to a permanent tunnel, and 
that they will not be actually bene- 
fited by the improvement as long as 
they are devoted to such use, but 
will be actually benefited in the 
amounts assessed if and when de- 
voted to any other uses. Seattle v. 
Seattle, etc., R. Co., 50 Wash. 132, 


96 P 958. 

93. Chicago, setc.; Re -Co.ene  ial= 
waukee, 148 Wis. 39, 133 NW 1120. 

94. Bensenville v. Chicago, ete., R. 
Co., 316 Ill, 352, 147 NE 122; Chicago 
v. Chicago City R. Co., 309 Tll. 448, 
141 NE 141; Chicago v. Chicago City 
R. Co., 302 Ill. 57, 184 NE. 44; John- 
ston City v. Chicago, etc., R. Co., 289 
Ill. 407, 124 NE 568; Oak Park rv. 
Chicago, etc., R. Co,, 285 Ill...459,°120 
NE 761; Chicago v. Chicago R. Co., 
282 Ill. 383, 118 NE 728; Chicago v. 
Chicago.,..ete., R. Co., 278-111. 86; 115 
NE 836; Highwood vy. Chicago, etc., 
R. Co., 276 Ml, 98, 114 NE 585; Kan- 
kakee v. Illinois Cent. R. Co., 264 Ill. 
69, 105 NE 734; Lincoln v. Chicago, 
etc., R. Co., 262 Ill, 11, 104 NE 277; 
Chicago Union Tract. Co. v. Chicago, 
204 Ill. 368,.68 NE- 519. 

[a]. As otherwise expressed, “the 
increased value for which property is 
liable where it is being permanently 
used for a particular purpose, and 
where there is no market value of the 
property, is its value for the purpose 
to which it is being put as repre- 
sented by its increased use.” Chi- 
cago v. Chicago City R. Co., 309 Til. 
448, 458, 141 NE 141, 145. 

[b] Right of way.—Where the use 
of property is restricted to use as a 
railroad right of way, and the prop- 
erty is so used, the measure of bene- 
fits which it may receive is the in- 
creased value of the property for 
such restricted use. Chicago v,: Chi- 
cago, etc., R. Co., 278 Ill... 86, 115 NB 
836; Kankakee v. Illinois Cent. R. Co., 
264 Ill. 69, 105 NE 734; Lincoln v. 
Chicago, etc., R..Co., 262 Ill. 11,104 
NE 277; Kankakee v. Illinois Cent. R. 
Co., 257 Ill. 298, 100 NE 996: River 
Forest v. Chicago, etc., R. Co., 197 
Ill. 344, 64 NE 364. 

[c] Terminals.— Property of a 
Street railway company which is used 
as a terminal for the location of its 
car barns cannot be assessed for the 
widening of the street in front of the 
property on the theory that such im- 
provement would benefit the prop- 
erty in case it should be sold or put 
to another use, where the present 
use as a terminal is permanent, and 
where the company, under its char- 
ter, cannot use the property for any 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to show that the property in question, having regard 
to present conditions and the existing business and 


wants of the public, is about to be 
uses.°° And in accordance with 


where considered, this is especially true if the 
property is restricted by statute or grant to that 
particular use and cannot be legally applied to any 
other use;®? but nevertheless, if railroad property 
is used for other than railroad purposes, the basis 
of assessment is the enhanced value of the property 
for any use to which it is reasonably adapted; 
in other words, in these circumstances, for purposes 
of assessment, it stands on the same footing as pri- 
So in other jurisdictions it has 
been held that, when land has been acquired under 
‘legislative sanction that implies its permanent devo- 
tion to a public use, it cannot without violation of 


vate property.°? 


purpose other than one connected 
with its business. Chicago v.. Chi- 
eago R. Co., 282 Tl. 383, 118 NE 728. 

[d] Storage.— Where a_ certain 
property has been devoted to street 
railway purposes for use in storage 
of materials, and will continue to be 
so used for years to come, it is only 
subject to a special assessment for 
paving improvements on the theory 
that the property will be benefited by 
the proposed improvement when de- 
voted to street railway purposes. 
Chicago v. Chicago R. Co., 290 Ill. 607, 
125 NE 327. 

95. See cases supra note 94. 

96. See cases supra § 2984. 

97. Johnston City v. Chicago, etc., 
R. Co., 289 Ill. 407, 124 NE 568; Lin- 
coln v. Chicago, ete., R. Co., 262 Ill. 
11, 104 NE 277. See Waterloo,. etc., 
R. Co. v. Cedar Heights, 198 Iowa 
350, 199 NW 313 (that interurban 
railway has mere limited easement 
in right of way and can use the prop- 
erty for no other than railway pur- 
poses with reverter to grantor upon 
abandonment of railway line is en- 
titled to consideration as tending to 
reduce benefits which might other- 
wise result to railway from nearby 
pavement). . 

98. Kankakee v. Illinois Cent. R. 
Co., 263 Ill. 589, 105 NE 731; Lincoln 
vy. Chicago, ete., R. Co., 262 Tll. 11, 
104 NE 277; Chicago Union Tract. 
Co. v, Chicago, 204 Ill. 363, 68 NE 519. 

99. See cases supra note 98. 

Rule in case of private property 
see supra § 2984. 

- 1. See cases infra note 2. 

2. Erie R. Co. v. Newark, 93 N. J. 
L. 90, 107 A 406; Erie R. Co. v. Pas- 
saic, 91 N. J. L, 504, 108 A 855; New 
York Bay R. Co. v. Newark, 77 N. J. 
L. 270, 72 A 455; Erie R. Co. v. Pater- 
son, 72 N. J. L. 83, 59 A 1031; Morris, 
etc., R. Co. v. Jersey City, 36 N. J. L. 
56; Barre v. Barre, etc., R. Co., 97 Vt. 
398, 123 A 427, 37 ALR 207. 

[a] Leading case.—New York Bay 
R. Co. v. Newark, 82 N. J. L. 591, 83 


A 962. 

[b] “he right of way... being 
in legal contemplation land used for 
railroad purposes, cannot be assessed 
upon the basis either of the general 
or special enhancement of its mar- 
ket value, but only for actual bene- 
fit to such land for the public uses 
for which it was acquired.” New 
York Bay R: Co. v. Newark, 82 N. J. 
L, 591, 593, 594, 83 A 962. To same 
effect Erie R. Co. v. Passaic, 91 N. J. 
L. 504, 108 A 855; New York Bay R. 
Co. v. Newark, 77 N. J. L. 270, 72 A 
455; Barre v. Barre, etc., R. Co., 97 
Vt, 398, 123 A 427, 37 ALR 207. 

fe] 
ment of property used as a railroad 
station, for a street improvement, is 
based upon the increased facility of 
use of the property for railroad pur- 
poses, and not upon enhancement of 
market value. Hrie R. Co. v. Pater- 
son, 72 N. J. L. 83, 59 A 1031. 

3. New York Bay R. Co. v. New- 
ark, 82 N. J. L. 591, 83 A 962; Morris, 
etc,, R. Co. v. Jersey City, 64 N. J. L. 


Railroad stations.—An assess- 
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devoted to other 
principles else-. 


General. 


contingent, or 
148, 44 A 937 [aff 65 N. J. L. 683, 48 A 
1117). 


[a] For instance, land consisting 
of city lots under which the railroad 
ran in a tunnel constructed at so 
great a depth that the lots were left 
available for ordinary building pur- 
poses is assessable on the same basis 
as private property. Morris, etc., R. 
Co. v. Jersey City, 64 N. J. L. 148,44 A 
937 [aff 65 N. J. L. 683, 48 A 1117], 

4. See cases supra note 3. 

Rule in case of private property 
see supra § 2984. 

5. Colo.—Pomroy v. Pueblo Pub- 
oe Ores 55 Colo. 476, 136 


Conn.—Bridgeport v. New York, 
ete., R. Co., 36 Corin. 255, 4 AmR 63. 

Ill.— Bensenville v. Chicago, etc., 
R. Co., 316 Ill. 352, 147 NE 122; John- 
ston City v. Chicago, etc., R. Co., 289 
Ill. 407, 124 NE 568; Chicago v. Chi- 
cago, etc., R. Co., 278 Ill. 86, 115 NE 
836; Illinois Cent. R. Co. v. Roskem- 
mer, 264 Ill. 103, 105 NE 695; Kan- 
kakee v. Illinois Cent. R. Co., 264 Ill. 
69, 105 NE 734; Lincoln v. Chicago, 
ete. “R. (Co.;- 262% Mol; 7104 NE 277; 
Cache River Drain, Dist. v. Chicago, 
ete., R. Co., 255 Ill. 398, 99 NE 635; 
River Forest v. Chicago, etc., El, R. 
Co., 244 Ill. 480, 91 NE 682; River For- 
est v. Chicago, etc., R. Co., 197 Ill. 
344, 64 NE 864; Holdom vy, Chicago, 169 
Ill. 109, 48 NE 164; Rich v. Chicago, 
152 Ill. 18, 38 NE 255; Illinois Cent. 
R. Co. v. Chicago, 141 Ill, 509, 30 NE 
1036; Hutt v.. Chicago, 132 Ill. 352, 
23 NE 1010. 

Iowa.—Fred Riep Est. v. Burling- 
ton, 199 Iowa 373, 202 NW 78. 

Ky.—Nevin v. Roach, 86 Ky. 492, 
5 SW 546, 9 KyL 819. 

La.—In re Roffignac St., 7 La. Ann. 
76. 

Md.—Friedenwald v. Baltimore, 74 
Md. 116, 21 A 555. : 

N. J.—Kellogg v. Elizabeth, 40 
N. J. L. 274; In re Great Meadows, 
39 -N. J. 0.433 [ate 41 Now. L175]; 
Brie R. Co. v. Newark, 93 N. J. Eq. 90, 


107 A 406. 
N. Y.—In re New York, 3 Wend. 
452. 


N. D.—Minneapolis, etc., R. Co. v. 
Minot, 51 N. D.. 318, 199 NW 875, 37 
ALR 211. 


Pa.—Philadelphia v. Conway, 257 
Pa. 172, 101 A 472, 
Vt—Barrev. Barre, etc..; R: .Co;, 


96 Vt. 398, 1238 A 427, 37 ALR 207. 

Wash.—In re West Marginal Way, 
112 Wash, 418, 422, 192 P 961 [cit 
Cyc]; In. re West Lake Ave., 40 Wash. 
144, 82> P 279: ; 

“The advantage and benefit upon 
which the commissioners are to act, 
ought not to be speculative and dis- 
tant, depending on remote and uncer- 
tain contingencies, but should be sub- 
stantial, certain, and to be realized 
within a reasonable and convenient 
In re Roffignac St., 7 La. Ann. 


Ta] Rule applied.—(1).In an as- 
sessment proceeding for improving a 
street, the fact that a railroad com- 
pany assessed would remove its 
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the public use have a market for any other pur- 
pose! and therefore an assessment for a local im- 
provement of property used for railroad purposes 
must be based on the enhanced value of the prop- 
erty for such purposes and not upon the enhancement 
of market value;? and here also the principle is 
recognized that land belonging to a railroad com- 
pany, but not used for railroad purposes, is assess- 
able on the same basis as private property,*® that is 
to say, the basis for its assessment is its increase in 
market value from the improvement’ for any use 
to which it is reasonably adapted.* 

[§ 2986] (4) Particular Benefits Considered—(a) 
Speculative, Remote, or Contingent Benefits—aa. In 
The benefits which will sustain an assess- 
ment must be actual and real and not speculative, 


resting in conjecture. Nothing 


tracks from the street, if based on 
future and conjectural plans of the 
company, was _ too speculative to 
predicate a benefit on. East St. Louis 
v. Illinois Cent. R. Co., 238 Tih 296, 
87 NE 407. (2) Where, in laying out 
a new highway parallel with the line 
of a railroad and upon a curve, build- 
ings and other objects, which had 
somewhat obstructed and contracted 
the lines of sight from the road in 
turning the curve, were removed for 
the purpose of making the highway, 
and the railroad company was as- 
sessed for benefits conferred by thus 
extending its lines of sight, on the 
ground that such extension would 
enable the company to run its trains 
with greater speed and with less lia- 
bility to casualties, and with less ex- 
pense for maintaining gates or keep- 
ing flagmen at the crossings, and it 
appeared that the company in respect 
of such speed, gates, and flagmen was 
subject to the control of the railroad 
commissioners, it was held that the 
benefits were too contingent, remote, 
and uncertain, and did not authorize 
the assessment, Bridgeport v. New 


York, ete. R. Co, 36 Conn, 255, 4 
AmR. 63. : 
[b] An increase of freight traffic 


or of the general business (1) of a 
railroad corporation from a local im- 
provement is remote and speculative 
and cannot be considered in assessing 
benefits to a railroad right of way. 
Johnston City v. Chicago, etc., R. Co., 
289 Tll. 407, 124 NE 568; Highwood 
v.ii'Chicago, sete,» R. -Co.; 276, Lib. 98; 
114 NE 585; Kankakee v. Illinois 
Cent. R, Co., 264 Ill, 69, 105 NE 734; 
Cache River Drain. Dist. v. Chicago, 
etc., R. Co., 255 IH, 398, 99 NE 635; 
Rich y. Chicago, 152 Ill. 18, 38 NE 
255. (2) Thus, where a right of way 
used for a lumber yard is taxed for 
improvements of an adjoining street, 
it is error to base the amount of the 
tax on the theory that the improve- 
ments will bring more business to 
the lumber yard, so that the lumber 
company would sell more lumber and 
the railroad company would obtain 
more freights. ‘Kankakee v. Illinois 
Cent. R., Co,, 263:T11. 589,105 NE) 731. 

[c] Increased profits because of 
accessibility to a railroad station 
being merely conjectural cannot, be 
considered in assessing benefits to a 
right of way to the paving of a street. 
Chicago v, Chicago,;ete., R; Co, 278 
Ill. 86, 115 NE 836. 

[d] Benefits held not remote and 
conjectural. Where, in making an 
assessment for the expenses of open- 
ing an alley, the commissioners took 
into consideration the fact that the 
improvement would remove a large 
barn building and stable, which, as 
they state, was in “dangerous. prox- 
imity to a portion of the property 
assessed,” it was held that. the .ad- 
vantages resulting from the removal 
were not of ‘a character so remote, 
uncertain, and conjectural as to viti- 
ate the assessment because they were 
considered. Peo. v. Syracuse, 63 N. 
Y. 291, 301 [rev 2 Hun 433]. 
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should be allowed for remote or unappreciable bene- 
fits which may or may not occur in the future.® 
However, it has been held that, where the legis- 
lature determines that a certain advantage arising 
from a public improvement is immediate enough to 
authorize a special assessment, the statute authoriz- 
ing such improvement will not be construed to be 
invalid by reason of the remoteness of such ad- 


vantage.’ 


‘ [§ 2987] bb. Benefits Dependent on Future Leg- 
islation or Action of Public Authorities. 
there is some authority apparently to the contrary® 
an assessment cannot be legally predicated upon 
future action of the public authorities or future 
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benefited by a proposed improvement unless subse- 
quent work is done for which no provision is made, 
the property cannot be specially assessed.?° 

[§ 2988] (b) Future Benefits. While as elsewhere 
shown speculative, remote, contingent, or conjec- 
tural benefits will not support an assessment,1 it is 
not indispensable to the validity of an assessment 
that the benefits included therein should be present 


and immediate benefits or that they be reflected 


While 


made.1* 


legislation ;® and hence, where property cannot be 


6. Bensenville v. Chicago, etc. R. 
Co., 316 Ill. 352, 147 NE 122. 

“Nothing should be allowed for 
imaginative or speculative benefits, 
or such remote or inappreciable bene- 
fits as the imagination can conjure 
up, which may or may not occur in 
the future.” Lincoln v. Chicago, etc., 
R. Co., 262 Ill. 11, 24, 104 NE 277. 

7. Sears v. Boston, 180 Mass. 274, 
62 NE 397; 62 LRA 144, 

8. See McKee Land, etc., Co. v. 
Swikeward, 23 Mise. 21, 51 NYS 399 
[aff 53 App. Div. 553 mem, 71 NYS 
1141 mem (aff 173 N. Y. 630 mem, 
66 NE 1112 mem)] (which contains 
expressions from which this may be 
inferred); Brannigan v. Schneck, 
(S, D.) 208 NW 718 (the fact that a 
sewer system as planned did not pro- 
vide for a sewerage lift will not de- 
feat a general assessment of property 
which will by such means be served 
when the sewer is extended). 

9. Harmon v. Arthur, 309 Ill, 95, 
140 NE 53; Chicago v. Sullivan Mach. 
Co., 269 Ill. 58, 109 NE 696; Clear 
Creek Drain., ete., Dist. v. St. Louis, 
etc,, R. Co., 264 Ill. 640, 106 NE 490; 
Lawrenceville v. Hennessey, 244 Ill. 
464, 91 NE 670; Snydacker v. West 
Hammond, 225 Ill. 154, 80 NE 93; 
Title Guarantee, etc., Co, v. Chicago, 
162 Ill. 505, 44 NE 832; Kellogg v. 
Elizabeth, 40 N. J. L. 274; In:re West 
Marginal Way, 112 Wash, 418, 192 P 
961; and cases infra note 10. 

10. Harmon vy. Arthur, 309 Ill. 95, 
140 NE 538; Clear Creek Drain., etc., 
Dist. v. St. Louis, ete., R. Co., 264 Ill. 
640, 106 NE 490; Chicago v. Kemp, 
240 Tll, 56, 88 NE 284; Waukegan v. 
Burnett, 234 Ill. 460, 84 NE 1061; 
Title Guarantee, etc., Co. v. Chicago, 
162 Tll. 505, 44 NE 832; Washington 
Ice Co. v. Chicago, 147 Ill. 327, 35 NE 
378, 37 AmSR 222; Hutt v. Chicago, 
132 Ill. 352, 23 NE 1010; Kellogg v. 
Elizabeth, 40 N. J. L. 274; In re West 
Marginal Way, 112 Wash, 418, 192 P 
961. 

[a] Thus (1) where a city ordi- 
nance for the condemnation of land, 
on which buildings had been erected, 
for a street provided that the street 
be opened to certain points “by con- 
demning therefor’ four lots, de- 
scribed, ‘‘in accordance with the plan 
hereto annexed,” such ordinance pro- 
vided only for the acquisition of the 
Jand; and, the city not having pro- 
vided for the removal of the build- 
ings and the placing.of the surface in 
condition for public travel, the ordi- 
nance was insufficient to sustain an 
assessment for benefits. Chicago v. 
Kemp, 240 Ill. 56, 88 NE 284. (2) 
Under a statute providing for making 
local improvements in cities, villages, 
or towns, a special assessment to en- 
able a city to acquire strips of land 
for a sewer system, based on an ordi- 
nance which provides for acquiring 
by condemnation a right of way for 
the sewers, without providing for the 
construction of ,any sewers along 
such lines, is void. Waukegan vy. 
Burnett, 234 Ill. 460, 84 NE 1061. 

[b Assessment based on future 
connection with sewer.—(1) No as- 


sessment based upon a prospect of a 
future connection with a sewer is 
valid unless a drainage district is 
created which will drain into such 
sewer and some provision is made 
which will eventually effect such con- 
nection with the property assessed, 
or the property owner is assured that 
he will in some way be entitled to the 
benefit of the sewer. Chicago y. Sul- 
livan Mach. Co., 269 Ill. 58, 109 NE 
696; Lawrenceville v. Hennessy, 244 
Ill. 464, 91 NE 670; Syndacker y. 
West Hammond, 225 Ill, 154, 80 NE 
93; Bickerdike v. Chicago, 185 Ill. 280, 
56 NE 1096; Mason v. Chicago, 178 
Til. 499, 53 NE 354; Title Guarantee, 
etc., Co. v. Chicago, 162 Ill. 505, 44 
NE 832, (2) Land which can be 
drained into a trunk sewer only after 
connecting laterals are built cannot 
be assessed for the cost of the trunk 
until such laterals are constructed. 
Kellogg v. Elizabeth, 40 N. J. L. 274. 

[c] Benefits from paving, based 
on the assumption that other im- 
provements not provided for would be 
made on the street before it is paved, 
could not be considered. Holdom y. 
Chicago, 169 Ill. 109, 48 NE 164. § 

[d] Bridges accessory to render 
improvement hbeneficial.—(1) Where 
an ordinance for the extension of a 
street, which is to cross. a river, 
makes no provision for a bridge over 
the river, and orders none to be built, 
it is improper to assess the property 
along such proposed street for bene- 
fits it may derive from the street 
with a bridge over the river, which 
may or may not be ordered and built. 
Hutt v, Chicago, 132 Ill. 352, 23 NE 
1010. (2) Landowners on an island 
were improperly assessed for the ex- 
pense of a roadway established on 
the mainland, where their property 
was isolated from, and inaccessible 
to, the street which could only be 
reached by a bridge estimated to cost 
a very large sum of money, over a 
navigable waterway subject to the 
control and pleasure of the federal 
government, ayd thence on through 
private property, no bridge being 
planned, contemplated, or projected 
at public or private expense, and 
there being no assumption or assur- 
ance thereof in the reasonably near 
future, Inre West Marginal Way, 112 
Wash. 418, 192 P 961. Compare Dick- 


son v. Racine, 65 Wis. 306, 27 NW 58 


[eit § 2988 note 13 [b]]. 

Le] Case not within rule.—An as- 
sessment to pay for the construction 
of sewers is not invalid merely be- 
cause the water mains of the city 
waterworks have not been extended 
along the streets upon which portions 
of the property assessed for. sewer- 
age purposes are located, where the 
sewers can be used by the property 
assessed for surface drainage and the 
drainage of cellars and the carrying 
off of wash water and all other waste 
water, and for all purposes except 
water closet purposes. Walker vy. 
Aurora, 140 Ill. 402, 29 NE 741 [dist 
Hutt v. Chicago, 132 Til. 352,23 NE 
1010, on the ground that in that case 
the berfefits were assessed upon the 


in an immediate enhancement of market value,}? 
but it is permissible to include benefits which may 
be reasonably anticipated to result in the future 
from the improvement for which the assessment is 
However, this much at least is neces- 


theory that a certain bridge would 
thereafter be constructed for which 
no provision was made, while in the 
instant case it does not appear that 
the assessment was either made or 
confirmed upon the theory that the 
water mains would be thereafter ex- 
tended]. 

11. See supra § 2986. 

12. See cases infra this section. 

13. Colo.—Hildreth v. Longmont, 
AT. Colo, .79,.105 RP 107; 


Ga.—Georgia R., etc., Co. v. De- 
eatur, 137. Ga, 53 7jot3o SHE. 830,440 
LRANS 935. 


lll.—East St. Louis y. Vogel, 276 
Ill. 490, 114 NE 941; Hutt v. Chicago, 
132 Ill. 352, 23 NE 1010. 

Iowa.—In re Hume, 202 Iowa 969, 
208 NW 285; Diesing v. Marshall- 
town, 199 Iowa 1270, 203 NW 693; 
Fred Riep Est. v. Burlington, 199 
Iowa 373, 202 NW 78; Lytle v. Sioux 
City, 198 Iowa 848, 200 NW. 416; 
Tjaden v. Wellsburg, 197 Iowa 1292, 
198 NW 772; J. K. & W. H. Gilcrest 
Co.’s App., 198 Iowa 162, 198 NW 30; 
In re Paving Floyd Park Addition, 
197 Iowa 915, 196 NW. .597; Des 
Moines City R. Co. v. Des Moines, 183 
Iowa 1261, 159 NW 450, 165 NW 398, 
LRA1918D 839; Chicago, etce., R. Co. 
v. Hamilton County, 182 Iowa-60, 162 
NW 868, 165 NW 390; In re Jefferson 
St. Sewer, 179 lowa 975, 162 NW 239; 
Chicago, etc., R. Co. v. Centerville, 
172 Iowa 444, 153 NW 106, 154 NW 
596; Cheny v. Ft. Dodge, 157 Iowa 
250, 138 NW 549; Bell v. Burlington, 
154 lowa 607, 134 NW 1082; Camp v. 
Davenport, 151 Iowa 33, 130 NW 1387; 
Minneapolis, ete., R. Co, v. Lindquist, 
119 Towa 144, 93 NW 108. 

Md.—Washington Suburban Sani- 
tary Commn, v, Scrivener, 137 A 492. 

Mass.—Driscoll v. Northbridge, 210 
Mass. 151, 96 NE 59; Downer v. Bos- 
ton, 7 Cush. 277. Compare Treadwell 
v. Boston, 123 Mass. 23 (the benefit 
to the market value of property from 
an improvement is to be estimated 
as of the date of the improvement. 
Subsequent changes, such as unusual 
depression in business or loss of 
trade from any cause, cannot be 
taken into account to affect the jury’s 
estimate of the benefit to the value of 
the property). 

N. J.—St. Vincent’s Church v. 
Madison, 86 N. J. L. 567, 92 A 348. 

N. Y.—Matter of Whitlock Ave., 
51 App. Div. 436,.64 NYS.717 [app 
dism 163 N. Y. 606 mem, 57 NE 1117 
mem]; In re New York, 3 Wend. 452. 

N. D.—Minneapolis, .ete., R. Co.. v. 
Minot,*51 N. D. 3138, 199 NW 875, 37 
ALR 211. 

Oh.—Chamberlain vy. Cleveland, 34 
Oh. St., 551. : 
Wis.—Thielen v. Metropolitan Sew- 
erage Commn., 178: Wis. 34, 189 NW 
484; Dickson vy. Racine, 65 Wis. 306, 

27 NW 58. 

“The benefits to be derived in such 
cases are ordinarily not instant upon 
the inception or completion of the 
improvement, but materialize with 
the developments of the future. They 
are none the less benefits because 
their full fruition is postponed, or be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sary;'* property cannot be assessed for an improve- 
ment unless benefited by present use or by an as- 
sured future use of such a nature that the owner of 
the property can enforce his right and thereby 
secure the benefit.1° The benefit should be certain 
and capable of being realized within a reasonable 
and convenient time.!¢ 

Illustrations. Except in cases where the only ad- 
vantage is to the public generally,'’ future benefits 
for street improvements include convenience of and 
removal of obstacles to public travel,1® future 
growth and expansion of the city,'® and probable 
increase in demand for the property.2° Future bene- 
fits from a sewer system include accessibility,?! con- 
venience,?? and sanitary conditions.?3 

Limitation of the general rule above stated?‘ is — 
that, where the law has devoted property perma- 
nently to a particular use, as for instance a railroad 
tract and roadbed, in order to justify an assessment | 
for local improvements, the benefit must be direct, | 
immediate, appreciable, and certain.?® 

[§ 2989] (5) Previous Existence of Similar Im- 
provement—(a) In General. Property benefited by — 
an improvement may be assessed for subsequent 
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ceived therefrom;2° but the assessment is limited 
to the amount of the benefits so received.?7. And in 
accordance with the rule elsewhere considered,?® 
ordinarily property should not be assessed for an 
improvement where improvements theretofore made 
are sufficient for its needs and no additional benefit 
from the new improvement results.?? Nevertheless, 
a property owner cannot, by voluntarily making an 
improvement suitable to his convenience, preclude 
the municipality from improving it in accordance 
with statutory authority to do so and from assess- 
ing his property for a part of the cost of construct- 
ing the improvement,*° whether he receives addi- 
tional benefits or not;*t and this is so whether he 
made the improvement with or without the consent 
of the municipality.*? 

Allowance for improvements made by owner. 
When so provided by statute an allowance may be 
made for previously constructed individual improve- 
ments made by owners, provided they are of value.*? 
But no allowance can be made for such improve- 
ments if made without authority and not of such 
character as to be available as a part of the general 
improvement contemplated.** 


improvements provided additional 


cause the present use to which the 
property is devoted is not of a char- 
acter to be materially affected by 
the improvement.” Chicago, etc, R. 
Co. v. Centerville, 172 Iowa 444, 449, 
153 NW 106, 154 NW 596. 

“Chances and probabilities of fu- 
ture use, if sufficiently near in time 
and definite in kind to be of practical 
importance, enter into present market 
value, and so far as they enhance or 
diminish it are to be given full 
weight.” Driscoll v. Northbridge, 210 
Mass. 151, 155, 96 NE 59. 

[a] Rule applied.—The fact that 
the opening of one street rendering 
practical the opening of another con- 
templated street which could not 
have been opened before, thus hbene- 
fiting lots adjacent to the new Street, 
might be considered in estimating the 
special benefits. Chamberlain  v. 
Cleveland, 34 Oh. St. 551. 

[b] Bridges.—It is permissible to 
assess benefits which would accrue 
to lots from the expectation that a 
bridge would be constructed across 
a river at the end of a street within | 
a reasonable time, where the reason 
for opening the street was to make 
an approach to a bridge, the construc- 
tion of which was contemplated by 
the city in the near future and which 
was almost a public necessity. Dick- 
son v. Racine, 65 Wis. 306, 27 NW 58. 
Compare cases supra § 2987 note 
10 [d]. 

[c] Sewers.—(1) Even though 
benefits from a sewer were not in- 
stant on its completion, if they will 
materialize with the development of 
the land for residence purposes, they 
were none the less benefits because 
the present use of the property was 
not materially affected by the im- 
provement. J. K. & W. H. Gilcrest 
Co.’s App., 198 Iowa 162, 198 NW 30. 
(2) Under a statute authorizing as- 
sessment of benefits for sewer con- 
struction not only upon the land 
fronting or abutting upon the line 
thereof, but also upon all land in and 
throughout the entire sewerage or 
drainage area through which sewers 
and drains, or the whole or a part of 
the sewerage or drainage of such dis- | 
trict directly or indirectly, finds an| 
outlet, it is not essential to warrant 
an assessment for sewer construction 


that the property assessed should be 
capable of a present appreciable 
benefit by direct connection with the 
sewer. St, Vincent’s Church v, Madi- 
son, 86 N. J. L. 567, 92 A 348. 

14. Lawrenceville v. Hennessy, 244 
Ill. 464, 91 NE 670. 

15, Lawrenceville 


v. Hennessy, 


benefits are re- [§ 2990] (b) 
supra. 
16. In re New York, 3 Wend. (N. 
Y.) 452. 

17. East St. Louis v. Vogel, 276 
Ill, 490, 114 NE 941. 

18. East St. Louis v. Vogel, supra. 
See Chicago v. Farwell, 284 Ill. 491, 
501, 120 NE 520 (“in establishing new 
highways the extent of the use of old 
and new highways and the probable 
effect upon routes of travel of the 
new highways not only may be, but 
should be, taken into consideration in 
determining the effect upon property 
affected by the change’’). 

19. Hast St. Louis v. Vogel, 276 
Ill. 490, 114 NE 941; Fred Riep Est. 
me Burlington, 199 Iowa 373, 202 NW 

20. Fred Riep Est. v. Burlington, 
supra, 

o1.. J. K..& W. Hy Gilerest Co.'s 
App., 198 Iowa 162, 198 NW 30; Minne- 
apolis, ete., R. Co. v. Lindquist, 119 
Iowa 144, 93 NW 103. { 

22. J. K. & W. H. Gilcrest Co.’s 
App., 198 Iowa 162, 198 NW _ 30; 
Minneapolis, ete., R. Co. v. Lindquist, 
119 Iowa 144, 93 NW 103. 

23%. J. K. & W. H. Gilcrest Co.’s 
App., 198 Iowa 162, 198 NW. 30; 
Minneapolis, ete., R. Co. v. Lindquist, 
119 Iowa 144, 98 NW 103. 

24, See supra text and notes 12,13. 

25. - Barre v. Barre, etc., R. Co., 96 
Vt, 398, 123A 427,-87 ALR 207. 

26. Conn.—Park Ecclesiastical Soc. 
v. Hartford, 47 Conn, 89. 

Ill.—Glencoe v. Uthe, 253 Ill, 518, 
97 NE 1057; Snydacker v. West Ham- 
mond, 225 Ill. 154, 80 NE 93. 


JTowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276. 
Kan.—Atchison v. Price, 45 Kan. 


296, 25 BP. 605. 

N. J.—Lehigh Valley R. Co. v. Jer- 
sey City, 81 N. J. L. 290, 80 A 228. 

Oh.—King v. Dayton, 10 Oh. Cir. Ct. 
N, Si: 522, ,:30) Oh., Clr. Ct, 430; 

Pa.—Matter of Fifth Ave. 
4 Brewst. 364. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 155, 96.P 697 [cit Cye]. 

And see infra § 2990. 

27. Hedge v. Des Moines, 141 lowa 
4, 119 NW 276. 

[a] Thus, where the cost of the 
old pavement has been assessed 
against and paid by the abutting 
owners, the benefits for which they 
are liable to special assessment for a 
new pavement are only such addi- 
tional benefits as accrue to them by 
reason of the difference between the 
old pavement and the new. Hedge v. 
Des Moines, 141 Iowa 4, 119 NW 276. 

28. See supra § 2979. 


Sewer, 


Existing Sewers—aa. Additional 


29. Ark.—Meyer v. Paving Dist. 
No. 3 Bd. of Impr., 148 Ark. 623, 231 
SW 12. 

N. Y.—Peo. v. Buffalo, 36 NYS 191 
[aff 147 N. Y. 675, 42 NE 344]. 

Oh.—Cincinnati v. Doerger, 98 Oh. 
St. 161, 120 NE 304; Wagner vy. Leip- 
sic, 24 OhNPNS 177. 

Or.—Rogers y. Salem, 61 Or, 321, 
122 P 308. ; 

Pa.—In re West Third St. Sewer, 
187' Pa. 565, 41 A 476; Harrisburg v. 
Segelbaum, 151 Pa. 172, 24 A 1070; 
Erie v. Russell, 148 Pa. 384, 23 A 
1102; Hammett v. Philadelphia, 65 Pa. 
146, 3 AmR 615; Philadelphia v. 
Meighan, 13 Pa. Dist.” 407. 

S. D.—Bailey v. Sioux Falls, 28 S. 
D. 118, 132 NW 703. 

Vt.—Boyden vy. Brattleboro, 65 Vt. 
504, 27 A 164. 

Wash.—Gerlach v. Spokane, 85 
Wash, 129, 147 P 870, 68 Wash. 589, 
124 P 121. 

[a] As, for instance, property 
abutting on streets already paved 
which were sufficient for its needs. 
Meyer v. Paving Dist. No. 3 Bd. of 
Impr., 148 Ark. 628, 231 SW 12. 

[b] When assessment of entire 
tract improper.—Assessment for a 
public improvement upon an entire 
tract of land, when part of it is sepa- 
rated from the improvement and ad- 
joins a similar improvement by which 
only it is benefited, is invalid as to 
that part. Peo. v. Buffalo, 36 NYS 
191 [aff 147 N. Y. 675, 42 NE 344]. 

30. District of Columbia vy. Brooke, 
214 U. §8. 138, 29 SCt 560, 53 L. ed. 


941; St..Joseph v. Owen, 110 Mo. - 
445, 19 SW 713; Parsons v. Colum- 
bus, 50 Oh. St. 460, 34 NE 677; 


Philadelphia v. Odd Fellows’ Hall 
Assoc., 168 Pa. 105, 31 A 917; In re 
Evans Ave., 10 Pa. Dist. 633; In re 
Broad St., 9 Kulp (Pa.) 37; City v. 
Cadwallader, 20 WklyNC (Pa.) 14. 

“The public discretion to improve 
is ._paramount, and mere voluntary 
improvement for owner’s own cone 
venience cannot relieve him from his 
share of the cost where the city 
makes a general improvement.” City 
v. Cadwallader, supra. 

31. See cases supra note 30, 

82. Philadelphia v. Odd Fellows’ 
Hall Assoc., 168 Pa. 105, 31 A 917; 
In re Broad St., 9 Kulp (Pa.) 37; City 
v. Cadwallader, 20 WklyNC (Pa.) 14. 

33. Meyer v. Paving Dist. No. 3 
Bd. of Impr., 148 Ark, 628,231 SW 15. 

34. Haner v. Hugene, 95 Or, 596, 
187 P 841, 188 P 711. 

[a] Previous construction of curb 
By property owner is not ground for 
objection to a paving and curbing. 
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Benefit Received. In accordance with principles just 
considered®> the fact that property is drained by 
an existing drain or sewer either of private con- 
struction or of public construction for which the 
owner has been assessed will not prevent a subse- 
quent assessment for the construction of another 
sewer by which the owner of the property assessed 
receives additional benefit ;*® and especially is this 
so in the ease of previously constructed private 
drains or sewers not authorized or adopted by the 
municipality as a part of its system.*? The fact that 
the facilities provided by the old sewer were suffi- 
cient for the uses to which the property was put 
would not relieve it from assessment if the effect 
of the improvement would be to enhance its value 
for the use, to which it was best adapted.** 

[§ 2991] bb. No Additional Benefit Received. In 
accordance with the rule that property which has 
not been benefited by a local improvement is not 
liable to an assessment or tax therefor,®® and that 
property should not be assessed for an improvement 
where improvements theretofore made are sufficient 
for its needs and where no additional benefit results 
assessment, where such curb would 


not be in line with a curb contem- 


plated by improvement and it does |S. D. 118, 
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cases infra note 43, 
S. D.—Bailey v. Sioux Falls, 28 
132 NW 703. 


‘ m 


: 


‘oh ge 


F§§ 2990-29: 


from the new improvement,‘ it has been held that, 
where lots or land are adequately drained by exist- 
ing sewers so that they will derive no benefit from 
a sewer thereafter constructed, they cannot be as- 
sessed for the construction of such sewer;* but 
there are some cases, decided under special statu- 
tory or charter provisions*? or in the absence of 
such provisions,*® which have reached the opposite 
conclusion and which hold that no benefit is neces- 
sary. And in accordance with principles elsewhere 
considered** it has very generally been held* that a 
property owner cannot, by voluntarily constructing 
a sewer or drain for his own convenience, preclude 
the municipality from constructing a sewer in ac- 
cordance with statutory authority to do so and 
from assessing his property for a part of the cost 
of constructing it,*° whether he receives additional 
benefits or not.4® And it is of no consequence 
whether the improvement made by the property 
owner was made with or without the consent of the 
municipality ;*7 or that the sewer clerk of the city 
issued permits allowing other properties to be con-. 
nected with the private sewer,*® and that a school- 

35 Pa. 401] (where defendant was 


assessed for a sewer along one side 
of his property, and filed an affidavit 


not appear that construction of the 
curb by the owner was authorized by 
the municipality. Haner v. Eugene, 
95 Or. 596, 187 P 841, 188 P 711. 

35. See supra § 2989. 

36. Conn.—Sargent, v. New Haven, 
62 Conn, 510, 26 A 1057; Park Ecclesi- 
astical Soc. v.. Hartford, 47 Conn. 89. 
"Tl Bradley v. New York Cent. R. 


Co.,..296. Ill. 383, 129. NE 744; Sny- 
dacker v. West Hammond, 225,111. 
154, 80 NE 93. 7 

“"Kan.—Atchison v. Price, 45 Kan. 


296, 25 P 605. 
""N.. J.—Lehigh Valley R. Co. v. 
Jersey City, 81.N. J. L. 290, 80 A 228. 

Oh.—King v. Dayton, 10 Oh. Cir. Ct. 
NES. cb 225 30 Ohs Cir. Ct 480. 

Pa.—Matter of Fifth Ave. Sewer, 4 
Brewst. 364. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 155, 96 P 697 [cit Cyc]. es 

[a] As, for instance, a distinct 
benefit from the new sewer because 
of a greatly improved outlet for 
drainage. Lehigh Valley R. Co. v. 
Jersey City, 81 N. J. L. 290, 80 A 228. 

[b] Cutting of private sewer in 
constructing public sewer.—The right 
to impose the assessment for the con- 
struction of the public sewer is not 
affected by the fact that, in the con- 
struction thereof, it becomes neces- 
sary to cut the private sewer where 
it crossed a street along the route of 
the public sewer. Sargent v. New 
Haven, 62 Conn. 510, 26 A 1057 (the 
right of the city to construct a sewer 
through the street is paramount to 
the right of an individual to maintain 
a private sewer). ¥ 

[c] Corner lots.—The mere fact 
that a corner lot has once had an as- 
sessment imposed upon it for the con- 
struction of a sewer in front of it, 
along one of the streets upon which 
it abuts, does not necessarily furnish 
a constitutional reason why it may 
not be subsequently assessed for the 
construction of a sewer along and 
through the other street upon which 
jt abuts. McGarvey v. Swan, 17 Wyo. 
1:90; 96° PU 697. 


37. Atchison v. Price, 45 Kan, 296, 
25 P 605. 
38. Bradley v. New York Cent. R. 


Co., 296 Ill. 383, 129 NE 744. 
39. See supra § 2979. 
40. See supra § 2989. 
. 41. Oh.—Potter v. Norwood, 21 Oh, 
Gir. Ct 461,12 Ob. Cirs Dec 146; 
Or.—Rogers v. Salem, 61 Or. 321, 
122 P 308. 
Pa.—Philadelphia v. 
Pa. Dist. 407. 


-—- 


Meighan, 13 
But see Pennsylvania 


Vt.—Boyden v. Brattleboro, 65 Vt. 
504, 27 A 164 (recognizing rule). 

Wash.—Gerlach v. Spokane, 85 
Wash, 129, 147 P 870. 

See Peo. v. Desmond, 186 N. Y. 282, 
78 NE 857 [rev 111 App. Div. 757, 97 
NYS 795 (rev on other grounds 186 
N. Y. 232, 78 NE 857)] (under a stat- 
ute authorizing the assessment of the 
expense of local improvements upon 
the lands benefited in proportion to 
the benefit, property on one side of 
the street which was already ade- 
quately drained by a sewer con- 
structed at the expense of the owners 
thereof was not subject to an equal 
assessment per front foot with un- 
drained property on the other side of 
the street for a sewer there being 
constructed). 

[a]. Where a sewer has already 
been laid in the street, it has been 
held that abutting property cannot 
be assessed for the cost of another 
sewer laid upon the other side of the 
street, although the first sewer was 
paid for by assessments against the 
abutters on the side on which it was 
laid, since the second sewer conferred 
no additional advantages of a differ- 
ent kind from that which the prop- 
erty already enjoyed. Philadelphia 
vy. Meighan, 18) ‘Pa.’ Dist..407;. 

42. See infra § 2992. 

_[a] Dunkirk Charter § 154 pro- 
vided that the cost of sewers should 
be assessed upon the property ad- 
joining the street according to front- 
age, but that, when property abutting 
upon intersecting streets shall al- 
ready have been assessed for a sewer 
opposite one of its abutting fronts, it 
should be exempt from assessment 
for sewers in the other intersecting 
street for a distance back of not more 
than one hundred feet. It was held 
that the charter was mandatory, and 
the assessors, in spreading the as- 
Sessment, could not omit from assess- 
ment some of the property on a street 
wherein a sewer was laid because it 
had been. assessed for an _ earlier 
sewer, which was adequate to the 
needs of that property. Day v. Dun- 
kirk, 86 Misc. 266, 148 NYS 299 [aff 
170 App. Div. 936 mem, 154 NYS 
1118 mem (aff 222 'N. Y: 705 mem, 
119 NE 1037 mem) ]. : 

43. Coburn v. Bossert, 13 Ind. A. 359, 
40 NE 281. See Day v. Dunkirk, 86 
Misc. 266, 148 NYS 299 [aff 170 App. 
Div. 986 mem, 154 NYS 1118 mem “aff 
222N. Y.705 mem,119 NE 1037 mem)]; 
Michener v. Philadelphia, 118 Pa. 535, 
12 A174 [appr Philadelphia v. Tryon, 


of defense alleging that there were 
two other sewers along the property 
sufficient for all purposes, and that 
the new sewer would not benefit his 
property, but was simply a part of 
the general sewer system, it was held 
that the mere fact that the sewer did 
not benefit the property was no 
ground for avoidance of the tax, and 
the affidavit was insufficient to con- 
stitute a defense to an action for its 


recovery). Compare Philadelphia v. 
Meighan, 13 Pa. Dist. 407 supra 
note 41, 

44. See supra § 2989. 


45. District of Columbia Vv. 
Brooke, 214 U. S..188, 29 SCt 560, 53 
L. ed. 941; St. Joseph v. Owen, 110 
Mo, 445, 19 SW 713; Philadetphia v. 
Odd Fellows’ Hall Assoc., 168 Pa. 105, 
31 A 917; In re Evans Ave, 10 Pa. 
Dist. 633; Philadelphia v. Odd Fel- 
lows’ Hall Assoc., 4 Pa. Dist. 3; In re 
Broad St., 9 Kulp (Pa.) 87; City v. 
Cadwallader, 20 WklyNC (Pa.) 14. 

“It is said that the defendant al- 
ready had a private sewer built. 
Taking this as true, this fact by no 
means abates the power of the city 
ms build a oka ave sanitary or other 

urposes.,” . Joseph vy, 

Mo. 445,/456, 19, SW tia oe 

[a] Reason for rule-—‘‘A property 
owner cannot urge against the drain- 
age system of the District that he 
had adopted a system of his own, and 
challenge a comparison with that of 
the District, and obey or disobey the 
law according to the result of the 
comparison. The contention virtually 
denies any power in Congress to cre- 
ate a system of drainage to which a 
lot owner must conform,” District 
of Columbia y. Brooke, 214 U, S. 138 
148, 29 SCt 560, 58 L. ed. 941. ; 

46. See cases supra note 45. 

47. Philadelphia v, Odd Fellows’ 
Hall Assoc., 168 Pa, 105, 31°A 917; 
In re Broad St., 9 Kulp (Pa.) 37; City 
V. Cadwallader, 20 WklyNC (Pa.) 14. 
Compare Philadelphia y, Verner, 20 
Phila. (Pa.) 292 (where it was held 
that a sewer constructed at private 
expense under the Ordinance of Phil- 
adelphia Councils of May 12, 1866 § 8 
is a public sewer so far as to relieve 
the property owner from liability to 
pay for a parallel sewer in the same 
street and that a property owner who 
has paid one tax for a sewer in front 
of his property cannot be compelled 
to pay another tax for a sewer paral- 
lel therewith in another street). 

48. Philadelphia v. Odd Fellows’ 
Hall Assoc., 168 Pa, 105, 31 °A 917, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ §§ 2991-2993] 


house owned by the city was connected with the 
private sewer.*9 ites 

Alteration of sewer. Under a statute providing 
for an assessment of property benefited by a sewer, 
a landowner cannot be assessed for the cost of mak- 
ing changes in a sewer already laid, which are ren- 
dered necessary solely by the fact that a new sewer 


1s to be connected with it and which are of no benefit 


to his property.®° 

[§ 2992] cc. Special Statutory Exemption. Where 
a statute exempts, from assessment for sewers, lots 
or lands which do not need local drainage®! or which 
are then provided with local drainage,°? property 
which is adequately drained by existing sewer facili- 
ties cannot be assessed for the construction of an- 
other sewer from which it would derive no benefit,®3 
whether or not the local drainage had been provided 
by the municipality.*+ Nevertheless to create an 
exemption under the statute it is essential that the 
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drainage existing previous to the construction of the 
new sewer should have been: adequate for all the 
necessary and usual purposes of sewerage; it is 
not enough that the lot or land is provided with suffi- 
cient surface drainage or does not require drainage 
of that kind.°* The drainage must be of such a 
character as to protect the public health and gen- 
eral welfare;>" sanitary drainage is also required.*8 
_ Permanent drainage. Furthermore, the exemption 
is authorized only when the drainage’ is permanent 
in construction®® and where the owner has the right 
permanently to maintain and use it.6° If its removal 
may be ordered at any time, it cannot be considered 
as providing sufficient drainage for the property of 
the party who owns the sewer.®4 

[§ 2993] (6) Conclusiveness of Determination— 
(a) As to Property Benefited. The general rule is 
well settled by numerous authorities that the de- 
termination that a public improvement has®* or has 


‘St. 407, 15 


49. Philadelphia v. Odd Fellows’ 
Hall Assoc., supra. 

50. Boyden v. Brattleboro, 65 Vt. 
504, 27 A 164. 

51. See Oh.-Gen. Code § 3819. 

52. See Oh; Gen. Code § 3819. 

' Dunkirk, New York Charter see 
supra § 2991 note 42 [a]. 

53. Cincinnati v. Doerger, 98 Oh. 
St. 161, 120 NE 304; Wewell v. Cin- 
cinnati, 45 Oh. St. 407, 15 NE 196; 
Kirk v. Toledo, 13 Oh. Cir. Ct. N. S. 
218, 220,.32 Oh. Cir?’ Ct. 9152 [aft 83 
Oh. St. 509 mem, 94 NE 1101 mem]; 
Hildebrand v. Toledo, 6 Oh. Cir. Ct. N. 
S. 450, 27 Oh. Cir. Ct. 427; Langmead 
vy. Cincinnati, 29 Oh. Cir, Ct. 64; Mil- 
ler v. Toledo, 12 Oh. Cir. Ct. 706, 4 
Oh. Cir. Dec. 265. 

“Tf the first sewer constructed for 
which a man is assessed for local 
drainage is so located that the man 
may connect with it and thereby 
secure local drainage, we think so 
soon as it is constructed that he is 
provided with local drainage, and cer- 
tainly his property thereafter does 
not need any additional provision ex- 
cept what he shall put in himself to 
furnish him such local drainage.” 
Kirk y. Toledo, supra. ; 

[a] “hus, where a lot is provided 
with adequate drainage from a sewer 
in a rear street, it cannot be assessed 
the cost of constructing a sewer in a 
street in front of the lot. Cincin- 
v. Doerger, 98 Oh. St. 161, 120 
NE 304. 

[b] Facilities not availed of by lot 
owner.— Where a sewer has been con- 
structed which provides certain prop- 
erty with facilities for local drainage 
and the property has been assessed 
therefor, the fact that the property 
owner has not availed himself of the 
benefit of the sewer by connecting his 
property therewith does not warrant 
the levying of a second assessment 
against the same property for a sec- 
ond sewer, so located that the prop- 
erty might be connected with it also 
for purposes of local drainage. Kirk 
Ae Toledo, “13 On, Cire Ct INES? 218, 
SvEOns Cir. Ct. Joe fat (36 On, USt 
509, 94 NE 1101 mem]. 

54, Wewell v. Cincinnati, 45 Oh. 
NE 196. 

fa] hus, where a larger sewer 
emptying into the river, adequate for 
all local sewerage of lands entitled 
to connect. with it, had been con- 
structed without municipal action, 
this was sufficient to exempt the land 
so entitled to connect from assess- 
ment for another sewer constructed 
by the city. Wewell v. Cincinnati, 
45 Oh. St. 407, 15 NE 196. : 

55. Cincinnati v. Polster, 96 Oh. 
St. 155, 117 NE 155;°Ford vy. Toledo, 
64 Oh. St. 92, 59 NE 779; Ely v. 
Blyria, 15 Oh. Cir. Ct. N. S. 133, 33 
Oh. Cir. Ct. 274; Hildebrand v. To- 


dedo,,6 Oh. Cir. Ct. N. S: 450, 27 Oh. 


Cit. Ct. 427; Cincinnati v.~Kassel- 
mann, 10 Oh. Dec. (Reprint) 790, 33 
CincLBul 392; Kibler v.: Newark, 4 


| private 


OhNPNS 641. 

“It is not sufficient to warrant ex- 
emption from assessment that the 
property owner has provided some 
method of drainage satisfactory to 
himself, regardless of its character 
or mode of construction. A drain 
constructed temporarily and in an- 
ticipation of the construction of a 
permanent Sewer might serve the 
purpose fully for the time being, and 


yet not be such as to warrant the | 


conclusion that the lot served thereby 
is provided with local drainage. A 
lot so drained may not have impera- 


tive immediate need of the drainage | 


to be furnished by the proposed 
Sewer, just as a vacant city lot has 
no such immediate need; but neither 
should be exempt from the assess- 
ment on the sole ground that a neces- 
sity for the sewer does not exist.” 
Cincinnati v. Polster, 96 Oh. St. 155, 
161, 117 NE 155. 

56. Ford v. Toledo, 64 Oh. St. 92, 
59 NE 779; King v. Dayton, 10 Oh. 
Cir. Ct. (N. 8. 522,30 Oh, Cir: Ct, 480); 
Cincinnati v. Kasselmann, 10 Oh. Dec. 
(Reprint) 790, 23 CineLBul 392. 

57. Ely v. Elyria, 15 Oh, Cir, Ct. 
INE S511335% 83POh.. \Cins Cte 27-4, 

[a] Rule applied.—An assessment 
for a sanitary sewer, forming part of 
the general Sewer system of a mu- 
nicipality, will not be enjoined on the 
ground that the property of plaintiff 
is already provided with a sewer, 
where the present sewer empties into 
a watercourse, which is to be pro- 
tected from further contamination by 
the building of the new sanitary sys- 
tem. Ely v. Elyria, 15 Oh. Cir. Ct. 
N.S. 133, 33 Oh. Cir. Ct. 274. 

58. Cincinnati v. Polster, 96 Oh. 
St. 155, 117 NE 155; King v. Dayton, 
10 Oh. Cir. Ct. N. S. 522,30 Oh. Gir. 
Ct. 480; and cases supra notes 54—57. 

[a] Thus a property owner who is 
provided with a drain leading to a 
cesspool on his own property is not, 
on the ground that he is already pro- 
vided with local drainage, exempt 
from assessment for a sewer laid in 
the street, having a proper outlet and 
built in conformity with the require- 
ments of the statute. Kibler v. New- 
ark, 4 OhNPNS 641. 

59. Cincinnati v. Polster, 96 Oh. 
St. 155, 117 NE 155; Hildebrand v. 
Toledo} 6: Oh, « Cirs (CthwNe"S.° 450, 27 
OL SCiIrs Ct 7427; 

60. See cases supra note 59. 

[a] Thus an abutting lot is not 
exempted from sewer construction as- 
sessment where it is drained only by 
drains through adjoining 
premises over which the owner has 
no control or right of maintenance. 
Cincinnati v, Polster, 96 Oh. St. 155, 
117 NE.155. 

61. Ely v. Elyria, 15 Oh, Cir. Ct. 
N. 'S.° 133, .388 Oh. Cir Ct. 274, 279; 
Hildebrand v. Toledo, 6 Oh, Cir. Ct. 
INES. 450,727 Oh, Cir, Ct. 427: 

[a] Thus lots are not provided with 
adequate local drainage,'such as will 


exempt them from paying their share 
of an assessment, levied to pay the 
cost of a sewer improvement, unless 
the right exists to dispose of sew- 
age as it is at the time being .dis- 
posed of, and the right.to so continue 
is one that can not be interfered 
with; the present right must include 
not only the idea of permanency. of 
structure, but also of control. Per- 
manency. of control cannot be said to 
exist where a private sewer, claimed 
to provide sufficient drainage, is built 
upon property of another from which 
it may be ordered removed at any 
time. Hildebrand v. Toledo, supra. 

62. U..S.—Mt.'St. Mary’s Cemetery 
Assoc. v. Mullins, 248 U. S. 501, 39 
SCt 178, 63 L. ed. 383. [aff 268 Mo. 691, 
187 SW 1169]; Louisville, etc., R.: Co. 
v. Barber Asphalt Pav. Co., 197 U.S. 
430, 25. SCt 466,'49 L. ed: 819; Lan- 
caster v. Sabine Parish Police Jury, 
254 Fed, 187. 

Ala.—Huntsville: v. Goodenrath, 13 
Ala. A. 579, 68 S 676 [certiorari den 
194 Ala. 568, 69 S 629]. : san 

Cal.—Larsen v. San Francisco, 182 
Cal. 1, 186°RP 75%. 

Colo.—Denver v. Kennedy, 33 Colo. 
80, 80 P 122, 467. 

Conn.—Whitmore v. Hartford, 96 
Conn, 511, 114 A 686. 

Fla.—Atlantic Coast Line R. Co. v. 
Gainesville, 88 Fla. 275, 91 S 118, 29 
ALR 668 (recognizing rule). 

Ga.—Norman v. Moultrie, 157 Ga. 
388, 121 SE 3891; Georgia R., etc., Co. 
v. Atlanta, 144 Ga. 722, 87 SE 1058; 
Georgia R., etce., Co..v. Decatur, 137 
Ga, 537,.73 SE 830, 40 LRANS 935; 
Atlanta v. Hamlein, 96 Ga, 381, 23 
SE 408, 2 

Hawaii.—Taylor v. Honolulu, 25 
Hawaii 58. 

Ill.—Chicago, ete. R. Co. v. Elm- 
hurst, 165 Ill, 148, 46 NE 487; Elliott 
v. Chicago, 48 Ill. 293, 


gates eat Wayne v. Cody, 43 Ind. 
7. 
Iowa.—In re: Jefferson St. Sewer, 


179 Iowa 975, 162 NW 289; Dickin- 
son v. Waterloo, 179 Iowa 946, 162 
NW 242; Chicago, etc., R. Co. vy. Cen- 
terville, 172 Iowa 444, 153 NW 106, 
154. NW. 596. 

La.—Fourmy vy. Franklin, 126 La. 
161, °52 S 249. 

Md.—Bassett v. Ocean City, 118 
Md. 114, 84 A 262; Baltimore v. Johns 
Hopkins Hospital, 56 Md. 1. 

Mich.—Dewvey, v. Flint, 205 Mich. 
195, 171 NW 412;:Shimmons v. Sagi- 


naw, 104 Mich. 511, 62 NW _ 725; 
Davies v. Saginaw, 87 Mich. 439, 49 
NW 667. \ 


Minn.—In re Lake of Isles Park, 
152 Minn, 29,:188 NW 54; ‘St.. Paul 
Diocese v. St. Paul, 138 Minn. 67, 163 
NW 978; Hughes v. Farnsworth, 137 
Minn, 295, 163. NW +525; State iw 
Ramsey County’ Dist: Ct.) 95 Minn: 70, 
103 NW 744; State v. Ramsey “County 
Dist. Ct., 80. Minn. 293, 88 NW 183; 
State v. Ramsey County Dist. Ct.,- 68 
Minn. 242; 71. NW2273 State: 4. Ram- 
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not® specially benefited particular lots or parcels 
of land when made by the legislature or by some 
subordinate agency acting under authority dele- 
gated by the legislature, such as a municipal coun- 
cil, or a board of commissioners of publie parks, 
public works, eminent domain commissioners, and 
the like, is conclusive and not subject to review 
by the courts,°* unless it clearly appears that the 
determination was based on erroneous principles 


of law,®® or was demonstrably 


was arbitrary,®’ corrupt,®® fraudulent,®® or a mani- 
fest abuse of legislative authority,’° or unless rea- 
sonable men could not have arrived at the same con- 
clusion honestly,7! or unless the assessment so far 


sey County Dist. Ct., 29 Minn. 62, 11 
NW 1388; State v. St. Paul Bd..of Pub- 
lic Works, 27 Minn, 442, 8 NW 161; 
Carpenter v. St. Paul, 23 Minn. 232; 
Rogers. v. St. Paul, 22 Minn. 494. 

Mont.—Stettheimer v. Butte, 62 
Mont. 297, 204 P 1039. 

N. J.—New Jersey Midland R. Co. 
v. Jersey City, 42 N. J. Li. 97; Fiedler 
v. Parmly, (Sup.) 101 A 391; Jenkin- 
son v. Parmly, (Sup.) 101 A 390. 

N. Y.—Matter of Pugsley Ave., 169 
App. Div. 564, 155 NYS 605 [rev on 
other grounds 218 N. Y. 234, 112 NE 
918]; Elwood. v. Rochester, 43 Hun 
102' faff 122 N. Y. 229, 25. NE 238]; 
In re Voorhis, 3 Hun 212, 5 Thomps. 
& C. 345 [aff 62 N, Y. 637]. 

N. C.—Anderson y. Albemarle, 182 
N. C. 434, 109 SE 262. 

N. D.—Ellison v. La Moure, 30 N. 
D. 48, 151 NW 988 [writ of error dism 
245 U. S. 628 mem, 38 SCt 62 mem, 
62 L. ed. 519 mem]; Alstad v. Sim, 
15 N. D. 629, 109 NW 66; State v. 
Fisk, 15 N. D, 219, 107 NW 191. 

Okl.—Bartlesville v. Keeler, 229 P 
450; Newman v. Warner-Quinlan As- 
phalt Co., 71 Okl. 284, 177 P 375; Mis- 
souri, ete., R. Co. v. Tulsa, 45 Okl. 
382, 145 P 398. 

Or.—Giles v. Roseburg, 96 Or. 45, 


189 P 401, 1119; Killingsworth v. 
Portland, 93 Or; 525, 184 RP) 248; 
Wagoner v. La Grande, 89 Or. 192, 


173 P 305; Phipps v. Medford, 81 Or. 
119, 156 P 787, 158 P 666; Houck v. 
Roseburg, 56 Or. 238, 108 P 186; 
Hughes v. Portland, 53 Or. 370, 100 
P 942; Beckett v. Portland, 53 Or. 
169, 99 P 659; Duniway v. Portland, 
47 Or. 103, 81 P 945; Masters v. Port- 
land, 24 Or: 161, 83 P 540; Paulson v. 
Portland, 16 Or, 450, 19 P 450, 1 LRA 
673 [aff 149 U. S. 30, 13 SCt 750, 37 
L. ed. 637]. 

Pa.—Michener v. Philadelphia, 118 
Pa. 535, 12 A 174; Thrall v. Williams- 
port, 18 Pa. Co, 330. 

S. D.—Bailey v. Sioux Falls, 28 S. 
D, 118,132. NW °703. 

Wash.—North Yakima’s App., 87 
Wash../279,:151 ‘P 795; In re Ninth 
Ave, West; 76 Wash. 401, 136 P 488; 
Spokane vy. Fonnell, 75 Wash. 417, 
135: P.211.° 

And see supra §§ 2970-2972 (where 
this question is considered in con- 
nection with the creation of taxing 
districts). 

“As a general proposition, upon the 
question of benefit, whether general 
or special, the owner is concluded by 
an expression of the legislative will. 
. -. It is inconsistent with the proper 
exercise of the taxing power, and 
would tend to a manifest embarrass- 
ment of the public in the prosecution 
of these public improvements, | if, 
upon every assessment, the lot owner 
were entitled to have the question 
judicially determined whether or not 
he would be benefited by the proposed 
improvement. As to whether he was 
benefited or not, is a question which 
should address itself to the discre- 
tion. of the municipal authorities. 
Their judgment upon this subject is 
ordinarily, except in the most ex- 
treme cases, conclusive.” Atlanta v. 
Hamlein, 96 Ga. 381, 383, 23 SE 408. 
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erroneous,°® or | owner.** 


fits. 


[a] Railroad right of way.— 
Whether or not a railroad right of 
way is benefited by a street improve- 
ment is a legislative question for the 
determination of the legislative pow- 
er of a city, and its determination in 
that regard is conclusive upon the 
courts. Oklahoma R. Co. v. Severns 
Pav; Co., 67 .OKl;:-206;170 P 216, 10 
ALR 157. 

63. Denver v. Kennedy, 33 Colo. 80, 
80 P 122, 467; In re Fifth Ave., etc., 
66 Wash. 327, 119 P 852. 

64. St. Paul Diocese v. St. Paul, 
138 Minn. 67, 163 NW 978; Hughes v. 
Farnsworth, 137 Minn. 295, 163 NW 
525; State v. Ramsey County Dist. 
Ct., 68 Minn. 242, 71 NW 27; Matter 
of Pugsley Ave., 169 App. Div. 564, 
155 NYS 605 [rev on other grounds 
218. N. Y. 234, 112 NE 918]; Elwood 
v. Rochester, 43 Hun 102, 6 NYSt 132 
[aff 122 N. Y. 229, 25 NE 238); Spo- 
re v. Fonnell, 75 Wash. 417,135 P 

65. See cases supra note 64, 

66. St. Paul Diocese v. St. Paul, 
138 Minn. 67, 163 NW 978; State v. 
Ramsey County Dist. Ct., 95 Minn. 
70, 103 NW 744; State v. Ramsey 
County Dist. Ct., 68 Minn. 242, 71 
NW 27; State v. Ramsey County Dist. 


Ct., 33 Minn. 164, 22 NW 295; State | 


v. Ramsey County Dist. Ct., 29 Minn. 
62, 11 NW 1388; State v. St. Paul Bd. 
of Public Works, 27 Minn, 442, 8 NW 
161; Rogers v. St. Paul, 22 Minn. 494. 

67. Lancaster v. Sabine Parish 
Police Jury, 254 Fed. 187; Dewey v. 
Flint, 205 Mich. 195, 171. NW 412; 
Stettheimer v. Butte, 62 Mont. 297, 
204 P 1039; North Yakima’s App., 87 
Wash, 279, 151 P 795; Spokane. v. 
Fonnell,. 75, Wash! 417,, 135*-P 211; 
Great Northern R. Co. v. Seattle, 73 
Wash. 576, 182 P 234; In re Fifth 
Ave., etc., 66 Wash. 327, 119 P. 852. 

68. Ft. Wayne. v. Cody, 43 Ind. 
197; Dewey v. Flint, 205 Mich. 195, 
171 NW 412. 

69. Colo-—Denver vy. 
Colo. 80, 80 P 122, 467 

Ill.— Elliott v. Chicago, 48 Ill, 293. 
ee Wayne v. Cody, 43 Ind. 

Mich.—Dewey v. Flint, 205 Mich. 
195, 171 NW 412; Shimmons vy. Sagi- 
naw, 104 Mich, 511, 62 NW _ 725; 
Davies v. Saginaw, 87 Mich. 439, 49 
NW 667. 

Minn.—State v. Ramsey County 
Dist. Ct., 95 Minn, 70, 108 NW 744; 
State v. Ramsey County Dist. Ct., 68 
Minn. 242, 71 NW 27; State v. Ramsey 
County Dist. Ct., 38 Minn, 164, 22 NW 
295; State v. Ramsey County Dist. Ct., 
29 Minn. 62, 11 NW 1338; State v. St. 
Paul Bd. of Public Works, 27 Minn. 
442, 8 NW 161; Carpenter v. St. Paul, 
23 Minn,,232; Rogers v. St. Paul, 22 
Minn, 494. 

Mont.—Stettheimer v, 
Mont, 297, 204.P 1039. 


Kennedy, 383 


Butte, 62 


N. Y.—In re Voorhis, 3 Hun 212, 5 


Thomps, & C. 345 [aff 62 N: Y. 6387 
mem]. 

N. D.—Ellison v. La Moure, 30 N. 
D. 43,5 154 
dism 245 U. S. 628 mem, 38 SCt 62 
mem, 62 L, ed. 519 mem]; Alstad v. 
Sim, 15 N. D. 629, 109 NW 66; State 


NW 988 [writ of error | 


£§§ 2993-2994 — 


transcends the limit of equality that its execution 
will become extortion and confiscation ;** and the de- 
termination of ‘what property is in fact benefited 
will not be disturbed by the courts by reason of 
mere differences of opinion."* 
there has been an unwarranted and arbitrary exer- 
cise of power to declare that property will neces- 
sarily be benefited by an improvement, the courts 
will interfere to protect the rights of the property 


Nevertheless, where 


[§ 2994] (b) As to Extent and Amounts of Bene- 
Determination of the extent to which individ- 
ual lots or. parcels of land have been benefited by 
a local improvement,” of the amount for which they 


v. Fisk, 15 N. D, 219, 107 NW_191. 

Or.—Houck v, Roseburg, 56 Or. 238, 
108 P 186. 

Wash.—Spokane v. Fonnell, 75 
Wash. 417, 135 P 211; Great Northern 
R. Co. v. Seattle, 73 Wash. 576, 132 
P 234. : 

70. Georgia R., etc., Co. v. Atlanta, 
144 Ga. 722, 87 SE 1058; Georgia R., 
ete., Co., v., Decatur, 137 Gaw«;537,. 73 
SE 830, 40 LRANS 935; Chicago, etc., 
R. Co. v. Elmhurst, 165 Ill. 148, 46 NE 
437; Stettheimer v. Butte, 62 Mont. 
297, 204 P 1039; Beckett v. Portland, 
53 Or. 169, 99 P 659; Masters. v. Port- 
land, 24 Or, 161, 33 P 540; Paulson v. 
Portland, 16 Or. 450, 19 P 450, 1 LRA 
673: [aff 149 U; S. 30,°13 SCt, 750, 37 


L. ed. 637]. 
71. In re Lake of Isles Park, 152 
Minn. 29, 188 NW 54; Fiedler v. 


Palmer, (N. J. Sup.) 101 A 391; Jen- 
EERBOD v. Parmly, (N. J. Sup.) 101 A 

72. Baltimore v. Johns Hopkins 
Hospital, 56 Md. 1. 

73. Spokane v. Fonnell, 75 Wash. 
417, 1385 P 211, 

74 Atlantic Coast Line R. Co. v. 
Gainesville, 83 Fla. 275, 91 S 118, 29 
ALR 668; In re West Marginal Way, 
112 Wash. 418, 192 P 961. 

75. Ark.—Osborne v. Ft. Smith 
Pav. Dist. No. 5 Bd. of Impr., 94 Ark. 
563, 128 SW 357. c : 

Cal.—Federal Constr. Co, v, Ensign, 
59 Cal. A. 200, 210 P 536. 

Mich.—McKee y. Grand Rapids, 203 
Mich. 527, 170 NW 100; Graham v. 
Grand Rapids, 179 Mich. 378, 146 NW 
248, AnnCasl1915D 380; Brown v. 
nee Rapids, 83 Mich. 101, 47 NW 
ne BS 

Minn.—Duluth y. Duluth St. R. Co., 
145 Minn. 55, 176 NW 47; Hughes v. 
Farnsworth, 137 Minn. 295, 163 NW 
525; Duluth v. Davjdson, 97 Minn, 378, 
107 NW 151; State v. Ramsey. County 
Dist.,.Ct.,. 33. Minn. 164, 22 NW. 2953 
State v. Ramsey County Dist. Ct., 29 
Minn. 62, 11 NW 1338; State v. St. 
Paul Bd. of Public Works, 27 Minn. 
442, 8 NW 161; Carpenter v. St. Paul, 
23 Minn. 232; Rogers v. St. Paul, 22 
Minn, 494. 

Mo.—Nicholas v. Kansas City, 291 
Mo, 690, 287 SW 107. 

N. J.—New Jersey Midland R. Co. 
v. Jersey City, 42 N, J. L, 97; Fiedler 
v. Parmly, (Sup.) 101 A 391; Jenkin- 
son v. Parmly, (Sup.) 101, A 390. 

N. C.—Felmet v. Canton, 177 _N. C. 
52 97 SE 728; Tarboro v. Staton, 156 
N.C. 504, 72 SE 577, 

Oh.—Toledo vy. Ford, 20 Oh. Cir, Ct. 
290,, 11 Oh. Cir, Dec.) Tb “Kink iv: 
Dayton, 6 OhNPNS 369 [aff 10 Oh. 
Girs Ct. Ni v8. .522,530-0h Cir Ct Aagone 

Or.—Killingsworth v. Portland, 93 
Or. 525, 184 P 248; Houck yv. Rose- 
burg, 56 Or. 238, 108 P 186; Hughes v. 
Portland, 53 Or. 370, 100 P 942; Duni-| 
way v. Portland, 47 Or. 103, 81 P 945; 
Paulson v. Portland, 16 Or. 450, 19 


P 450, 1 LRA 673 [aff 149 U.S. 30, 
13 SCt. 750, 37 L. ed. 637]. 
Pa.—Wray v. Pittsburgh, 46 Pa. 


ree i re Walnut Ave. Impr., 37 Pa. 
oO. : 

Wash.— Vancouver v. Nisqually 
Catholic Bishop, 90 Wash. 319, 156 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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shall be assessed,’® and that the amount assessed | assessed,°? or was obviously unreasonable.’4+. Never- 
against them is not in excess of benefits accruing | theless, the court has jurisdiction to determine 
from the improvement,’? when made by some subor- | whether an assessment is in violation of the consti- 
_ dinate agency acting under authority delegated by | tutional provision that the assessment shall not be in 
_ the legislature, such as a municipal council, or | excess of the increased value of the property.8> Nor 
_ boards of commissioners of public works, public im- | will the assessment be upheld where the board totally 
provements or public parks, or by assessors, is con- | failed to exercise its judgment in determining the 
clusive and not subject to review by the courts, | actual benefits.86 And where there is such a gross dis- 
unless it clearly appears that the determination was | proportion between the assessment and the value of 
_ based on erroneous principles of law, or demonstra- | the property assessed as to amount to a virtual con- 
__ ble mistake of fact,’® or on a fundamentally wrong | fiscation of the property,®? or it conclusively appears 
basis,°° or that the action of the board was arbi-'| that the apportionment does not correspond to actual 
trary,** or amounted to an abuse of discretion,®* | benefits,®® or where the board fails to comply with 
or a fraud on the rights of the owners of property 
383; In re Fifth Ave. West, 80 Wash. ] he would be benefited by the proposed | ids, 203 Mich. 527, 170 NW 100; Pow- 
— 464, 141 P 1035; In re Boyer Ave., 79/improvement in an amount com-|ers vy. Grand Rapids, 98 Mich. 393, 57 
Wash, 664, 141 P 58. mensurate with the assessment on] NW 250. 
76. Ark.—Wilkinson vy. St. Francis | his lot.” Federal Constr, Co. v. En- N. C.—Durham y. Durham Public 
County. Road Impr. Dist. No. 1, 141] sign, 59 Cal. A.°200, 2138, :°210 P 536.] Serv. Co., 182 N. CGC, 333, 109 SE 40; 


Ark. 164, 216 SW 304; Crawford 78. La.—Heerman v. Municipality | Felmet v. Canton, 177 N. C. 52, 97 
County Levee Dist. v. Dunbar, 107] No. 2, 15 La. 597, | SE 728. 


Ark. 285, 155 SW 96. Mich.—Auditor-Gen. v. O’Neill, 143 Oh.—Toledo v. Ford, 20 Oh. Cir. Ct. 
Cal.—Larsen v. San Francisco, 182} Mich. 343, 106 NW _ 895. 290, 11 Oh. Cir. Dec. 115; King v. Day- 
Call 1869 Re 15T. Minn.—Duluth v. Duluth St. R. Co.,| ton, 6 OhNPNS 369 [aff 10 Oh. Cir. 
Ind.—Ft. Wayne v. Cody, 43 Ind./145 Minn. 55, 176 NW 47; Hughes v.| Ct. N. S, 522, 30 Oh. Cir. Ct. 480]. 
197. Farnsworth, 137 Minn. 295, 163 NW Or.—Oregon, etc., R. v. Portland, 
La.—Heerman y. Municipality No.| 525; Duluth vy. Davidson, 97 Minn.| 25 Or. 229, 35 P 452, Zoe Mae AC lator 
2; 15 Wa. 597. 378, 107 NW 151; State v. Ramsey | Paulson v. Portland, 16 Or. 450, 19 
Mich.—Powers v. Grand Rapids, 98| County Dist. Ct., 80 Minn. 293, 83] P 450, 1 LRA 673 [aff 149 U. S. 30, 
Mich. 393, 57 NW 250. NW 183; State v. Ramsey County | 13 SCt 750, 37 L.-ed. 637]. 
_Minn.—State v. Ramsey County | Dist. Ct., 68 Minn, 242; 71 NW 27; Wash.—lIn re Boyer Ave., 79 Wash. 
Dist. Ct., 68 Minn, 242, 71 NW_27.| State v. Ramsey County Dist. Ct., 29] 664, 141 P 58. 
N. Y.—Matter of New York City,|}\Minn. 62, 11 NW 1383. Wis.—Watkins v. Zwietusch, 47 


162 App. Div. 398, 147 NYS 333; Mat- N. Y.—Matter of New York City, | Wis. 513, 3 NW 35. : 
ter of New York City, 150 App. Div. |150 App. Div. 131, 134 NYS 1074; Mat- 83. Ark.—Osborne v. Ft.. Smith 
131, 134 NYS 1074; Matter of Opening | ter of Opening of East 176th St., 85 | Pav. Dist..No. 5 Bd. of Impr., 94 Ark. 


of Bast 176th St., 85 App. Div. 347,| App. Div. 347, 83 NYS 433. 563, 128. SW. 357. 
83 NYS 433; In re 54th and 55th Sts., Or.—Hughes v. Portland, 53 Or. Cal.—Larsen_v. San Francisco, 182 
162 NYS 1054: In re Board of St.} 370, 100 P 942, Cal. 1, 186 P 757; Federal Constr. Co. 
Opening, etc., 20 NYS 563. 79. Ark.—Osborne v. Ft. Smith} v. Ensign, 59 Cal. A. 200, 210 P 536. 
N. C.—Durham v. Durham Public] Pav. Dist. No. 5 Bd. of Impr., 94 Ark. Minn.—State v. Ramsey. ‘County 
Serv. Co., 182 N. C. 333,,109 SE 40; ] 563, 128: SW 357. Dist. Ct., 68 Minn. 242, 71 NW .27; 
Felmet v. Canton, 177 N. C. 52, 97 Cal.—Larsen v. San Francisco, 182 | State v. Ramsey County Dist. Ct., 33 
SE 728. Cal. 1, 186 P 757; Federal Constr. Co. | Minn. 164, 22 NW 295; State v.. Ram- 
N. D.—Ellison v. La Moure, 30 N.| v. Ensign, 59 Cal. A. 200, 210 P 536.| sey County Dist. Ct., 29 Minn. 62; 11 


D. 43, 151 NW 988 [writ of error Mich.—McKee y. Grand Rapids, 203} NW 133; State v. St. Paul, Bd. of 
dism 245 U. S. 628 mem, 38 SCt 62{ Mich. 527, 170 NW 100; Powers v.} Public Works, 27 Minn. 442,-8. NW 
mem, 62 L. ed. 519 mem]; Alstad v.| Grand Rapids, 98 Mich. 393, 57 NW |161; Rogers v. St. Paul,;22.Minn, 494. 
Sim, 15 N. D. 629, 109 NW 66; State | 250. : N.. D—Ellison v., La Moure, 30 
ve Fisk, 15. N.: D. 219, 107 NW 191, Minn.—State v. Ramsey County] N. D. 43, 151 NW 988 [writ of’ error 

Or:—Houck v. Roseburg, 56 Or.| Dist. Ct., 68° Minn. 242, 71 NW 27;|dism 245 U. S. 628 mem, 38 SCt 62 
238, 108 P 186; Duniway v. Portland, | State v. Ramsey County Dist. Ct., 33 mem, 62 L. ed. 519 mem]; Alséad v. 
47 Or. 103, 81 P 945; Master v. Port-| Minn. 164, 22 NW 295; State v. Ram-| Sim, 15 N. D. 629, 109°-NW 66; State 
Jand,, 24 Or. 161, 33 P 540; Paulson v.| sey County Dist. Ct. 29 Minn. 62, 11] v. Fisk, 15 N. D. 219, 107 NW 191. 
Portland, 16 Or. 450, 19 P 450, 1 LRA|NW $3133; State v. St. Paul Bd. of, Oh.—Toledo v. Ford, 20 Oh. Cir. Ct. 
673 [aff 149 U. S. 30, 138 SCt 750, 37| Public Works, 27 Minn. 442, 8 NW] 290, 11 Oh. Cir. Dec. 115; King v. 
L. ed. 637). | 161; Rogers v, St. Paul, 22 Minn. 494.) Dayton, 6 OhNPNS 369° [aff 10 Oh. 

‘Pa.—Philadelphia v. Townsend, 231 Or,—Killingsworth v. Portland, 93] Cir. Ct. N. S. 522, 30-Oh;) Cir. Ct. 
Pa. 191, 80 A 69 Or. 525,°184 P 248; Hughes ver Port- | 480]. 


Wash.—In re Grandview. Local | land, 53 Or. 370, 100 P 942. Or.—Killingsworth y. Portland, 93 
Impr. Assessments, 118 Wash. 464, Wash.—In re Boyer Ave., 79 Wash. | Or. 525, 184 P 248; Colby v. Medford, 
208 P 988; Spokane v. Fonnell, 75 | 664, 141 P 58. ae : 85 Or. 485, 167 P 487; Houck v. Rose- 
Wash, 417, 135 P 211. 80. In re Grandview Local Impr.| burg, 56 Or, 238, 108 P 186; Hughes 


77. Ark.—Texarkana Waterworks | Assessments, 118 Wash. 464, 203 P |v. Portland, 53 Or. 370, 100 P. 942; 
Impr. Dist. No. 22 v. Southwestern | 988; Vancouver v. Nisqually Catholic | Duniway v. Portland, 47 Or. 103, 81 
Gas., etc., Co., 121 Ark, 105, 180 SW | Bishop, ‘90° Wash. 319, 156. P 383; In] P 945; 

764; Salmon v. Long Prairie Levee|re Fifth Ave. West, 80 Wash. 464, 141 Wash.—In re Boyer Ave., 79 Wash. 
Dist., 100 Ark. 366, 140 SW 585; Alex-} P 1035; Viegle v. Spokane, 78 Wash. | 664, 141 P 58; Viegle v. Spokane, 78 
ander v. Crawford County Levee] 359,'139 P 33; In re Ninth Ave. West,}| Wash. 359, 139 P 33; Spokane v. 


Dist., 97 Ark, 322, 134 SW 618. 76 Wash. 401, 1386 P 488; Spokane v.]} Fonnell, 75 Wash. 417, 135 P 211. 
Mich..MckKee v. Grand Rapids, 203] Fonnell, 75 Wash. 417, 135 P 211. 84. Philadelphia v. Townsend, 231 
Mich. 527, 170 NW 100. [a] Thus, where a_ street was] Pa. 191, 80. A 69. 


Minn.—State v. Ramsey County | widened by the taking of plaintiff's 85. Harton v. Avondale, 147 Ala. 
Dist. Ct., 80 Minn. 293, 88 NW 183;|land, the eminent domain commis-]| 458, 41 S 934, 938. 
Rogers v. St. Paul, 22 Minn, 494. sion proceeded upon a fundamentally | 86. State v. Judges HBleventh Ju- 
Okl.—Crawford v. Cassity, 78 Okl.| wrong basis when it charged back] dicial Dist. Ct., 51 Minn. 539, 53 NW 
261, 190 P 412; Newman v. Warner-| against the remainder of appellant’s} 800, 55 NW 122; Hughes v. Portland, 
Quinlan Asphalt Co., 71 Okl. 284, 177} land the amount of the condemnation | 53 Or. 370, 100 P 942; Watkins v. 
P 375. . award made by the jury and then as- | Zwietusch, 47 Wis. 513, 3 NW 35. 
- Or.—Colby v. Medford, 85 Or. 485, | sessed full benefits on the remainder, 87. Norman v. Moultrie, 157 Ga. 
167 RP 487; Oregon, etc. R. Co. v.|for the verdict of the jury as to the | 388, 121.SEH 391; Atlanta v. Hamlein, 
Portland, 25 Or. 229, 35 P 452, 22 LRA|amount of damages is conclusive. | 96 Ga, 381, 384, 23 SH 408. é 
713: Paulson v. Portland, 16 Or. 450,|In.re Ninth Ave. West, 76 Wash. 401, MDPSo iN Ga the cost of the improve- 
19 P 450, 1 LRA 673. |}136 P 488. ; ment be so disproportioned to the 
Wash.—Seattle v. Galbraith-Bacon 81. Stone v. Fayetteville Sewer] value of the estate sought to be im- 
Co., 74 Wash. 184, 133 P 8; In re Fifth | Impr. ‘Dist: No. 1, 107 Ark, 405, 155) proved, as that the levy of the as- 
Ave., ete., 66 Wash. 327, 119 P 852;| SW 99; Nichols v. Kansas City, 291 | sessment amounts to a virtual con- 
Powell v. Walla Walla, 64 Wash. 582, | Mo. 690, 237 SW 107; In re Grandview | fiscation of the lot owner’s property, 
4A17 P 389. Local Impr. Assessments, 118 Wash.| such assessment cannot be upheld 
“It would be inconsistent with the] 464, 203 P 988; Vancouver v. Nis-|as a legal or valid exercise of the 
proper exercise of that power, and] qually Catholic Bishop, 90 Wash, 319, | power to tax'for such improvements.” 
would tend to a manifest embarrass-| 156 P 383; In re Fifth Ave. West, 80] Atlanta v. Hamlein, supra. 
‘ment of the public in the prosecution | Wash. 464, 141 P 1035; Viegle v. Spo- 88. Auditor-Gen. v. O Neill, 143 
‘of these public improvements, if, on| kane, 78 Wash. 359, 139 P 33; Spo-| Mich. 343, 106 NW 895; Ellison v. La 
each assessment, the lot owner were'| kane y. Fonnell, 75 Wash. 417, 135 P| Moure, 30 N. D. 43, 151.NW 988 [writ 
entitled to have the question ju-j| 211. . of error dism 245 U. S. 623 mem, 38 
dicially determined whether or not 82. Mich.—McKee v. Grand Rap-| SCt 62 mem, 62 L. ed. 519 mem]; 
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the statute in its proceedings,®® or where the im- 
provement is so constructed as to render it totally 
impossible to benefit the property assessed,°° its de- 
termination is subject to review by the courts. 

[§ 2995] f. Where Property Damaged by, or 
Taken for, Improvement. Where there has been an 
award of damages based upon a consideration, both 
of the damage to property and the benefits accru- 
ing from the improvement,®! the general rule is that 
the property with reference to which the award has 
been made cannot be assessed for benefits.°? The 
award so made is equivalent to a judicial determina- 
tion that the premises for which the compensation 
is awarded are damaged on a comparison of benefits 
and injuries to the extent of the award.®* Such de- 
termination is conclusive,®* and thereafter an assess- 
ment cannot be justified on the theory that, since 
the trial, conditions have or may have changed so 
as to warrant an assessment against the property 
notwithstanding the previous judgment.®® But 
where the property owner received no award by rea- 
son of a finding that his benefits exceeded his dam- 
ages, it has been held that he may still be assessed 
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for benefits,°* but only to the extent that such bene- 
fits exceed the amount already set off against the 
damages sustained.** And the rule that property 
not taken for a street improvement but only dam- 
aged may not be assessed for the improvement®® does 
not apply to property neither taken nor damaged 
but benefited. 

Property taken for improvement. Where a por- 
tion of’a plot of ground has been taken for a street, 
the remainder of the ground may be assessed for the 
benefits.t. This, it is said, is not a taking or damag- 
ing of land without just compensation.?, There is, 
however, authority apparently to the contrary.® 

[§ 2996] 9. Particular Acts or Omissions Affecting 
Assessments and Liabilities—a, Conveyances To 
Evade Assessments. It has been uniformly held 
that a colorable sale of a strip or small portion of 
a lot abutting or fronting on an improvement for the 
purpose of exempting from assessment all the. bal- 
ance of the lot is of no validity for the purpose 
of the assessment and does not operate to exempt 
from assessment the part of the lot not conveyed.® 
In other decisions the courts, without considering 


Spokane v. Kraft, 67 Wash, 245, 121 


P 830. 

[a] hus it has been held that an 
assessment will be set aside where 
one block was assessed for three 
times the depth of the block on the 
opposite side of the street, and twice 
the depth of other blocks on the same 
side of the street,.in amounts propor- 
tionally greater, apparently merely 
because it was all’ owned by one per- 
son, and without any possible sug- 
gestion that, from its situation or the 
lay of the land, it would receive any 
greater benefit from the improve- 
ment. Spokane v:: Kraft, 67 Wash. 
245, 121 P 830. . 

89. State v. Ramsey County Dist. 
Ct., 29 Minn. 62, 11 NW 133; Ellison 
v. La Moute, 30 N. D. 43, 151 NW 988 
[writ of error dism 245 U. S. 628 
mem, 38 SCt 62 mem, 62 L. ed. 519 


mem]. 

[a] Thus, if it departs from the 
rule *pres¢cribed which makes the 
benefits derived from the improve- 
ment to be the measure and limit of 
assessment as to each particular 
tract of land, the assessment cannot 
stand. State v: Ramsey County Dist. 
Co., 29’ Minn, 62, 11 NW 133. 

90. Hanscom v. Omaha, 11 Nebr. 
37, 7 NW ‘739; Paulson y. Portland, 
16 Or, 450) 19 P 450, 1 LRA 673 [aff 


149 U. S. 30,18 'SCt 750, 37 L. ed. 
637}. , 
91. See supra § 2686. 


92. Ill.—Chicago v. Mecartney, 216 
Tll. 377, 75 NE 117; Leopold v. Chi- 
cago, 150 Tl. 568, 37 NE 892; Bloom- 
jngton v. Latham, 142 Ill. 462, 32 NH 
506, 18 LRA 487. 

Minn.—State v. St. Louis County 
Dist. Ct., 66 Minn, 161, 68 NW 860. 

N. J.—Davis v. Newark, 54 N. J. 
595, 25 A.386+ Rettinger v. Passaic, 
45 N. J. L. 146. ; 

Oh.—Freeman v. Hunter, 7 Oh, Cir. 
Ct;-117, 3) Oh, Cir. Dec. 689. 

Or.—Gaston v, Portland, 41 Or, 373, 
69 P 34, 445. ¢ 

Wash.—Inner-Circle Property Co. 
v. Seattle, 69 Wash. 508, 129 P 970; 
Hapgood vi Seattle, 69 Wash. 497, 125 
P 965; Michaelson v. ‘Seattle, 63 


Wash. 230, 115 P 167; Wolverton v. | 


Seattle, 59 Wash. 485, 110 P 29; Seat- 
tle, etc, Packing Co. v, Seattle, 51 
Wash. 49, 97 P 1093; Schuchard v. 
Seattle, 51 Wash. 41, 97 P1106; Smith 
v. Seattle, 41 Wash. 60, 82 P 1098. 

‘Wis.—Stoughton State 
Stoughton, 159 Wis. 330, 150 NW 418. 

[a] The reason is that any other 
rule would require the owner to pay 
the benefits twice; first to receive 
them ‘in discharge of his just com- 
pensation, and secondly, to pay them 


Bank  v.| 


as an assessment upon his property. 
The effect would necessarily be that 
in the statute authorizing the taking 
and damaging of his land for a public 
use and providing compensation 
therefor, the compensation is taken 
away, in palpable violation of the 
provision of the constitution. Leo- 
pein v. Chicago, 150 Ill. 568, 37 NE 

93. Davis v. Newark, 54 N. J. L. 
595, 25 A 336; Stoughton State Bank 
Yaiproughton, 159 Wis. 330, 150 NW 


94 Chicago v, Mecartney, 216 Ill. 
377, 75 NE 117; Schuchard v. Seattle, 
51 Wash, 41, 97 P 1106. See also 
supra § 2753. 

95. Schuchard v. Seattle, supra. 

96. Rettinger v, Passaic, 45 N. J. 
L. 146. 

97. Rettinger v. Passaic, supra. 
98. See supra note 92, 

99.- In re Seattle, 57 Wash. 178, 
106 P 755. 

1. Waggeman v. North Peoria, 155 
Til, 545, 40 NE 485 [dist Blooming- 
ton v. Latham, 142 Ill. 462, 32 NE 
506, 18 LRA 487]. 

2 Waggeman v. North Peoria, 155 
Ill. 545, 40 NE 485. 

3. Cincinnati, etc., R. Co. v. Cin- 
cinnati, 62 Oh. St. 465, 57 NE 229, 49 
LRA 566 [overr Cleveland v. Wick, 18 
Oh. St. 303 (where it was held that 
compensation paid to a landowner for 
lands taken by appropriation proceed- 
ings to open a street cannot be as- 
sessed back upon the lands of the 
owner remaining after such taking. 
In such a case there can be no going 
back of the judgment rendered in the 
appropriation proceedings to seek for 
benefits conferred by the taking of 
the property. If he is to be assessed 
for such benefits, that should have 
been taken into consideration in the 
appropriation proceedings, so that the 
judgment might be final as to the 
rights and liabilities of the parties 
as to the lands taken)]. 

4. Change of ownership generally 
as affecting liability of land to as- 
sessment see supra § 2878. 

5. Cal.—Dougherty yv. Miller, 36 
Cal. 83, \ 

Ilowa.—Ransom v. Burlington, 111 
Iowa 77, 82 NW 427; Eagle Mfg. Co. 
Be aT SRO, 101 Iowa 493, 70 NW 

Ky.—White v. Williamsburg, 213 
Ky. 90, 280 SW 486; Bayes v. Paints- 


ville, 166 Ky, 679, 179 SW 6238, LRA, 


1916B 1027. 


Mo.—St. Louis v. Meier, Toes 13;' 


Stifel v, Brown, 24 Mo. A +e 
S. D.—Wood v. Hurley, 29 S. D. 
269, 136 NW 107. 


Wis.—Fass v. Seehawer, 60 Wis. 
525, 19 NW 533. 

[a] Reason for rule.—‘“If allowed, 
it would, in effect, nullify the act of 
the legislature giving municipalities 
authority to make such improvements 
at the cost of abutting property own- 
ers and place an undue burden upon 
those who have not resorted to set a 
scheme for a like purpose.” Bayes 
v. Paintsville, 166 Ky. 679, 683, 179 
SW 623, LRA1916B 1027. 

[b] Rule applied.(1) A convey- 
ance of a strip two feet wide along 
one side of a city block, made after 
the letting of'a contract for the pav- 
ing of the street on which such 
strip. abutted, and for the sole pur- 
pose of avoiding the assessment on 
the balance of the block to a grantee 
who knew the facts and was paid to 
accept the conveyance, is void, for the 
purpose of assessment. Eagle Mfg. 
Co. v. Davenport, 101 Iowa 493, 70 
NW 707, 38 LRA 480. (2) A convey- 
ance by father to son of part of a 
tract of land of one and one-half 
acres abutting on a street to a depth 
of fifty feet, after it was generally 
known that the proposed street im- 
provement ordinance would be passed 
in order to relieve the greater part 
of the property of its share of the 


cost of the improvement, is inef- 
fective for that purpose. White v. 
Williamsburg, 213 Ky. 90, 280 SW 


486. (3) Where plaintiff, with knowl- 
edge that certain of is property 
abutting on a street was about to be 
assessed for a sidewalk improvement, 
prior to the assessment, conveyed a 
strip adjoining the street ten feet 
wide to an employee, who was a sin- 
gle man engaged in ranching in the 
western part of the state, and the 
grantee testified that he purchased 
the strip for an investment, the con- 
veyance was invalid as against the 
city’s right to assess the sidewalk 
tax on the whole property. Wood v. 
Hurley, 29 S. D. 269, 186 NW 107. 

[ec] Agreement for reconveyance. 
—One who, in order to evade pay- 
ment of an improvement tax, trans- 
fers a narrow strip abutting on the 
street with the understanding that it 
is to be reconveyed on request, there- 
by perpetrates a fraud on the city, 
and cannot benefit by his act. Fass 
v. Seehawer, 60 Wis. 525, 19 NW 533. 

fd] Retaining right to use for in- 
gress and egress.—The owner of a 
lot who, after obtaining knowledge 
of the purpose of the municipality to 
improve a street abutting thereon and 
before work on a street is com- 
menced, conveys the front eight feet, 
reserving the right to use it for in- 


—_——— oT -..;_ Oy, 
; For later cases, developments'and changes in-the law see cumulative Annotations, same title, page and note number, 


the conveyance from the standpoint of fraud, have 
held that the conveyance of a part of a lot front- 
ing or abutting on an improvement does not ex- 
empt the balance of the lot from assessment where 
the conveyance was made after an ordinance di- 
rected the improvement and prescribed the mode of 
making the assessment,° or after an ordinance for 
improvement is passed and the work commenced.? 

[§ 2997] b. Agreement between Municipality and 
Owner—(1) Hxempting Property from Assessment— 


MUNICIPAL CORPORATIONS — 
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(a) In Absence of Charter or Statutory Authority. 
Although there are a number of decisions in which 
the opposite conclusion has been reached,® the gen- 
eral rule deducible from the majority of decisions 
relating to the subject is that, in the absence of ex- 
press authority conferred by charter or statute, a 
municipality cannot by contract surrender its right 
to assess the cost of local improvements on prop- 
erty benefited thereby.? Such a contract, it is said, 
is ultra vires,’° and void as against public policy," 


gress. and egress, with provision 
against construction of sidewalks 
thereon, does not relieve that portion 
of the lot retained by him from as- 
sessment for street improvements as 
-not abutting on the street. Bayes V. 
Paintsville, 166 Ky, 679, 179 SW 623, 
LRAI1916B 1027. 

Ra aes vy. Cincinnati, 29 Oh. 


State v. North Bergen Tp., 37 
N. J. L. 402. 

8. Browne v. Palmer, 66 Nebr. 287, 
92 NW 315; Omaha v.. Mageath, 46 
Nebr. 502, 64 NW 1091; Perth Amboy 
Trust Co. v. Perth Amboy, 75 N. J. L. 
291, 68 A 84; Giles v. Olympia, 115 
Wash. 428, 197 P 631, 16 ALR 493; 
In re Patterson, 98 Wash. 334, 167 P 
924; Richardson v. Seattle, 97 Wash. 
371, 166 P 639, 168 P 513; Washing- 
ton Water Power Co. v. Spokane, 89 
Wash. 149, 154 P 329. But see Wash- 
ington cases infra note 9. 

[a] Thus (1) it has been held that 
“where a strip of ground surrounding 
a tract of land designed for a public 
park was conveyed by parties who 
owned other land outside of and 
abutting upon the said strip upon the 
express conditions in the deed of con- 
veyance, that the grantee should lay 
out and improve said strip as a street 
and forever after keep the same in 
good repair and order at its own ex- 
pense, such city, for improving or 
keeping in-repair such street, cannot 
require payment by its grantors be- 
cause of their ownership of the afore- 
said abutting property.” Omaha v. 
Megeath, 46 Nebr. 502, 64 NW 1091 
{foll Browne v. Palmer, 66 Nebr. 287, 
92 NW 315]. (2) Where land has 
been dedicated by its owner for street 
purposes as a public approach to a 
‘county bridge, a condition in the deed 
of dedication that the expense of 
turning such land into such street 
shall be borne by the public, and not 
by the owners of property abutting 
on such street, is a valid condition, 
which, if accepted and acted upon on 
behalf of the public, operates to re- 
lease such property owners from such 
assessment, Perth Amboy Trust Co. 
v. Perth Amboy, 75 N. J. L, 291, 68 A 
84. (3) A dedication of land to a 
city, limited upon a condition that 
the expense of improving the land 
as a street shall not be borne by the 
abutting land of the dedicators, is a 
reasonable one, and the condition was 
enforceable where the city had power 
to acquire land for highways by pur- 
chase and make all necessary con- 
tracts for the purpose. Giles v. 
Olympia, 115 Wash. 428, 197 P 631, 
16 ALR 193. (4) A city having statu- 
tory authority to buy private prop- 
erty for public purposes, but which 


did not have the right of eminent do-, 


main, may purchase an easement for 
.a highway in consideration of agree- 
ing to reimburse the owner by the re- 
payment of any assessments against 
abutting property for opening, grad- 
ing, or improving the street; and 
after receiving the benefits, the city 
is estopped to question the legality 
of the mode of payment. Washington 
Water Power Co. v. Spokane, 89 
‘Wash. 149, 154:P 329. (5) Both upon 
the principle of estoppel and res 
judicata, a city cannot levy a supple- 


mental asSessment, where the city 


attorney, in open court, in considera- 
tion of an award of only nominal 
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damages, had agreed that the prop- 
erty should not be assessed and the 
city had ratified the agreement by 
Striking the property from the as- 
sessment roll. In re Patterson, 98 
Wash. 334, 167 P 924, 
9. Conn.—Gilbert v. New Haven, 
40 Conn. 102 (recognizing rule). 
Del.—Bancroft v. Wilmington, 14 
ack ee ae 123 A. 602. 
a.—Neal v. Decatur, 142 ‘ , 
82. SE 546. ae 
Ind.—Pittsburgh, ete, R. Co. v. 
Oglesby, 165 Ind. 542, 76 NE 165. 
Ky.—Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918E 1084. 
La.—Shreveport v. Shreveport Belt 
R. Co., 104 La. 260, 29 S 129. - 
Mass.—Whitcomb vy. Boston, 192 
Mass. 211, 78 NE 407; Boylston Mar- 
ket Assoc. v. Boston, 113 Mass. 528. 
Mich.—Attwood Brass Works. v. 
Pea seine eee uies 271, 203 NW 
; erze i etroit, ich. 
me TR NW 566, et ae 
Miss.—Kimball.v. Jackson, 118 
Miss. 789, 80 S 3; Edwards Hotel, etc., 
Co. v. Jackson, 96 Miss. 547, 51 S 802. 
Mo.—Miners’ Bank v. Clark, 252 
Mo. 20, 158-SW 597; Vrana v. St. 
Louis, 164 Mo. 146, 64 SW 180; St. 
Louis v. Meier, 77 Mo. 13; Rackliffe v, 
Duncan, 130 Mo. A. 695, 108 Sw 1110, 
N. Y.—J. & A. McKechnie Brewing 
Co. v. Canandaigua, 15 App, Div. 139, 
44 NYS 317. [aff 162 N. Y. 631 mem, 
57 NE 1113 mem]. See Matter of 
Boulevard, 185 App. Div. 315, 173 
NYS 28 (as sustaining this view). 
Oh.—Cleveland v. Edwards, 109 Oh. 
St. 598, 143 NE 181; Richards v. 
Cincinnati, 31 Oh. St. 506; Vrooman 
v. Toledo, 5 Oh. A. 222, 26 Oh. Cir. 
Ct. N. S. 129, 132, 37 Oh. Cir. Ct. 326 
[cit Cyc]; Thale v. Cincinnati, 3 Oh 
S&CP 121, 1 OhNP 427. 


Wash.—Turner Inv. Co. v. Seattle, , 


70 Wash. 201, 126 P 426, 41 LRANS 
781; In re Third, etc., Aves., 49 Wash. 
109, 94 P 1075, 95 P 862. But see 
Washington cases supra note 8, 
“Unless the law constituting its 
charter gives such right, a city can- 
not contract away its right and power 
to levy special assessments for street 
improvements, and thereby create an 
exemption from such assessments.” 
Miners’ Bank v. Clark, 252 Mo. 20, 32 
158 SW 597. Wak 
[a] Reasons for rule. — (1) 
Whether the party claiming exemp- 
tion by contract should be charged 
with benefits by local improvement 
depends upon the charter of the city 
and cannot be controlled by an agree- 
ment of the parties. St. Louis v. 
Meier, 77 Mo. 18. (2) If the rule 
were otherwise, “one set of city offi- 
cers could defeat the powers dele- 
gated to the city and preclude a suc- 
ceeding set of officers, however 
necessitous might be the cause, from 
ever exercising the right to require 
any particular street paved.: It is es- 
sential to a full jurisdiction of streets 
that the mayor and board of alder- 
men, whose discretion is called into 
play, shall have the power to do those 
things which are necessary to perfect 


a street for public utility, The powers 


of a municipality are given to it, not 
to the particular men who hold the 
office. They are for the benefit of the 
inhabitants of the municipality.’”’ 
Edwards Hotel, etc., Co. v. Jackson, 
96 Miss. 547, 574, 51 S 802. For simi- 
lar reasoning see Gilbert v. New 


Haven, 40 Conn. 102; Attwood Brass 
Works v. Grand Rapids, 230 Mich. 
271, 203 NW 408. (3) Where the law 
devises a plan whereby all property 
benefited by the improvement is to 
bear its proportional share of the 
burden to be ascertained after a 
calculation of damages and benefits, 
the particular agency designated by 
the law to assess such benefits and 
damages is the only one whose ac- 
tion is binding and valid. Bancroft 
v. Wilmington, 14 Del. Ch. 185, 1238 
A 602; Leggett v. Detroit, 137 Mich. 
247, 100 NW 566; In re Third, etc., 
Aves., 49 Wash. 109, 94 P 1075, 95 
P 862. (4) “If, in consideration of 
the grant of such right, the city 
might lawfully release one man and 
his property from future liability for 
street improvements abutting such 
property, by the same right it might 
release all property within its juris- 
diction, and thus make street 1m- 
provements impossible, or subject an 
entirely different fund to the pay- 
ment of the costs of such improve- 
ments from that provided by law. 
Pittsburgh, etc., R. Co. v. Oglesby, 
165 Ind. 542, 548, 76 NE 165. 

[b] Unequal distribution of bur- 
dens and benefits.—The exemption of 
certain real estate from special as- 
sessments by contract necessarily re- 
sults either in increasing the burden 
upon other real estate especially 
benefited, or in depriving such other 
real estate of the benefit of needed 
improvements, thereby causing an un- 
equal distribution of the burdens and 
benefits of government. Cleveland v. 
Edwards, 109 Oh. St. 598, 143 NE 181. 
To same effect St. Louis v. Meier, 77 


Mo. 13. 3 

{c] Contract not within rule—land 
outside of city limits.—Where a city 
purchased for park purposes a tract 
of land lying within two miles of its 
corporate limits for one dollar and 
the further consideration that the city 
would construct a designated side- 
walk and roadway, it could not, after 
the inclusion of all such_land within 
its corporate limits, repudiate its con- 
tract and require its grantor to help 
defray the cost incurred by it in per- 
forming its covenant, by levying spe- 
cial assessments for the cost of such 
sidewalk and roadway against adjoin- 
ing land of the grantor, Bancroft v. 
Wilmington, 14 Del. Ch. 185, 191, 123 
A 602 (“there is no room in this case 
for the application of the principle 
which underlies the statutory law 
with respect to special assessments 
for local municipal improvements, 


"viz., that the cost should be equitably 


distributed among all those who are 
the beneficiaries of the improvement. 
The transaction with which we are 
here concerned deals with land lying 
outside the city limits’’). 
10. Ind.—Pittsburgh, ete., R. Co. 
v. Oglesby, 165 Ind, 542, 76 NB 165. 
Miss.—Edwards Hotel, ete., Co. v. 
Jackson, 96 Miss. 547, 51 S 802, 
Mo.—Vrana v. St. Louis, 164 Mo. 
146, 64 SW 180. cs 
Oh.—Cleveland v. Edwards, 109 Oh, 
St. 598, 143 NE 181. 
Wash.—Turner Inv. Co, v. Seattle, 
LB Made 201, 126 P 426, 41 LRANS 
11. Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918E 1084; 
Leggett v. Detroit, 13% Mich. 247, 100 
NW 566; Cleveland v. Hdwards, 109 


594 [44.C.J.] 
and cannot be ratified;12 nor can the principle of 
estoppel be invoked to sustain it.1? The general 
rule'* has been frequently applied in respect of 
exemptions which are not limited to the original 
cost of the improvement contemplated but which em- 
_ brace maintenance and repairs thereof and future 
improvements;!®> and it has also been applied in 
cases where the exemption which the contract as- 
sumed to create had reference only to the initial 
construction of an improvement;'® but in some ju- 
risdictions, where. the general rule has been recog- 
nized,'’ the courts have reached the opposite conclu- 
sion on this question.1® Where the liability of a 
railway company for the cost of street improve- 
ments is fixed by statute,'® such lability cannot be 
lessened by contract between the company and the 
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[§ 2998] (b) Under Charter or Statutory Au- 
thority. It has been generally held that, when there 
is express authority by charter or statute for so 
doing,?4 a city may make a valid contract with a 
landowner who gives land to the city, or whose land 
is taken from him by the city, for a public pur- 
pose, that his other land abutting on or contiguous 
thereto shall be exempt from assessment for im- 
provenient of the land taken either entirely or to 
an extent designated by the contract, and authorized 
by the provision under which the contract is made.?? 
It has been said that this is not an ‘‘exemption”’ 
in the sense in which that term is usually under- 
stood, but a substituted method of paying the pur- 


chase price of land acquired by the city,?* and char-- 


ters and statutory provisions of the character under 


municipality.?° 


Oh. St. 598, 143 NE 181; Richards 
v. Cincinnati, 31 Oh. St. 506; Vroo- 
man v. Toledo, 5 Oh, A, 222, 26 Oh. 
Cir. Ct. "N.S: '129,°37 Oh. Cir. Ct. 326; 
Turner Inv. Co, v. Seattle, 70 Wash. 
201, 126 P 426, 41 LRANS 781. 

12. Neal v. Decatur, 142 Ga. 205, 
82 SE 546; Walker v. Richmond, 203 
Ky. 481, 262 SW 628; Turner Inv. 
Co. v. Seattle, 70 Wash. 201, 208, 126 
P 426, 41 LRANS 781. 

“It is well established that the 
power to ratify is coextensive only 
with the power to contract, and that 
an act which was illegal for want of 
authority on the part of the contract- 
ing powers cannot be ratified.” Tur- 
ner Inv. Co. v. Seattle, supra. 

13. Neql v. Decatur, 142 Ga. 205, 
82 SE 546; Edwards Hotel, etce., Co. 
v. Jackson, 96 Miss. 547, 575, 51 S 
802; Thale v. Cincinnati, 3 OhS&CP 
131, 1 OhNP 427; Turner Inv. Co, v. 
Seattle, 70 Wash. 201, 126 P 426, 41 
LRANS 781. 

“Tf a city could be estopped on an 
ultra vires contract by its mere 
agents, there would be little force in 
charter restrictions on the power of 
the agents of the city to bind it, since 
they could be easily destroyed in this 
way. All parties dealing with the 
city must take note of its charter 
and the power of its officers. It is a 
matter of law, and the citizens whom 


they represent cannot be prejudiced | 


by their unauthorized and ultra vires 
acts. The powers are the city’s 
powers, and not those of the officers 
who happen to represent the city.” 
Edwards Hotel, ete., Co. v. Jackson, 
supra. 

14. See supra text and note 9. 

15. Ga.—Neal v. Decatur, 142 Ga. 
205, 82 SE 546. 

Ind.—Pittsburgh, etc. R. Co. v. 
Oglesby, 165 Ind, 542, 76 NE 165. 

Ky.—Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918H 1084. 

Mich.—Leggett y. Detroit, 187 Mich, 
247, 100 NW 566. 

Mo.—Vrana vy. St. Louis, 164 Mo. 
146, 64 SW 180; Rackliffe v. Duncan, 
130 Mo. A. 695, 108 SW 1110. 

Oh.—Cleveland v. Edwards, 109 Oh, 
St. 598, 143 NE 181; Vrooman v. 
Toledo, 5 Oh. A. 222, 26 Oh. Cir, Ct. 
INS SL207837) Ohi. Cir Ct, 1826 Thale 
i ata ahr 3 OhS&CP 131, 1 OhNP 

Wash.—Turner Inv. Co. v. Seattle, 
Ze CuBeR. 201, 126 P 426, 41 LRANS 

[a] Thus a covenant, in a deed 
from a railroad company to a munici- 
pal corporation, that, in consideration 
of the conveyance of land for a 
street, such municipal corporation 
would never impose any assessment 
for street improvements against the 
lands of such railroad company bor- 
dering on such street, is ultra vires 
and void. Pittsburgh, etc., R. Co. v. 
Oglesby, 165 Ind. 542, 76 NE 165. 

[b] Sewers.—An agreement made 
by a city that, if a property owner 
would grant a right of way for a 


consideration 


sewer, the city would never make any 
assessment against it for future 
sewers is void, and of no effect to 
deprive the city of the right to assess 
the property owner for another and 
distinct sewer. Neal v. Decatur, 142 
Ga. 205, 82 SEH 546. 

[c] ‘Opening, widening, or extend- 
ing streets.—(1) In the absence of 
statute a city in accepting a deed of 
land for part of a street has no power 
to agree in consideration therefor that 
other land of the grantor in the addi- 
tion in which the land is deeded shall 
be exempt from any future assess- 
ment for opening or extending the 
street. Leggett v. Detroit, 137 Mich. 
247, 100 NW 566. (2) Where a dedi- 
eator gave ground to widen a street 
on condition that the city should 
pave, curb, and gutter it and keep it 
in repair, the contract is void. Rack- 
liffe v. Duncan, 130 Mo. A, 695, 108 
SW 1110. (3) Where the owner of a 
tract of land files a plat in the re- 
corder’s office and thereon specially 
stipulates that the dedication is made 


with the distinct condition that the 


lots are not to be specially taxed or 
assessed to pay for the widening or 
extension of streets without the con- 
sent of the owners, the city by ac- 
cepting such dedication does not 
agree to such exemption, for the rea- 
son that it had no power under its 
charter to make the agreement. 
Vrana v. St. Louis, 164 Mo. 146, 64 
SW 180. 

16. Miners’ Bank v, Clark, 252 Mo. 
20, 158 SW 597; St. Louis v. Meier, 
77 Mo. 13: Richards v. Cincinnati, 31 
Oh. St. 506. 

{a] MDilustrations.—(1) Although a 
quitclaim deed, granting a city land 
for a street, provided that no special 
assessments for paving should be 
levied against the owner or the grant 
should be void, the provisions of the 
deed, which was accepted by the city, 
are no defense against an action for 
special tax bills for paving. A city 
has no power to surrender, as the 
purchase price of a street, its right 
to order the street to be improved in 
any manner authorized. by _ law. 
Miners’ Bank v. Clark, 252 Mo. 20, 158 
SW 597. (2) Where lands within a 
municipal corporation are laid out 
into lots, streets, and alleys, and the 
streets are dedicated to the, publie by 
a deed which contains a condition 
that the lots shall be exempt from 
charges for the improvement of the 
streets unless a majority of the abut- 
ting owners shall assent thereto in 
writing, such dedication of the lands 


for streets and alleys will take effect, : 


but the condition is inoperative. 
Richards v, Cincinnati, 31 Oh, St. 506. 
See St. Louis v. Meier, 77 Mo.-13 (to 
same effect), 

17. See supra text and note 9. 

18. Atlanta v. Akers, 145 Ga, 680, 
89 SE 764; Attwood Brass Works v. 
Grand Rapids, 230 Mich: 271, 203 NW 
408; Vrooman y. Toledo, 5 Oh, A, 222, 
26 Oh, Cir. .Ct).N.sS;, 129); 37, Oh, Cir. 


have 


been held .constitutional.”* 


Ct. 326 (the force of this decision 
is lessened by comment on it made 
by the supreme court in Cleveland v. 
Edwards, 109 Oh. St. 598, 143 NE 181, 
184, where it was said: ‘‘Without ap- 
proving the power of a municipality 
to enter into an agreement to exempt 
property from a specified, reasonably 
ascertainable assessment, we have no 
hesitancy in holding that an indefinite 
exemption, the purpose or amount of 
which is not reasonably ascertain- 
able, is not only ultra vires, but is 
also against public policy’’). 

[a] Thus it has been held that (1) 
where a city, having authority to ac- 
quire land for street purposes and 
assess the cost upon the genera] tax 
list, purchases land for a boulevard 
in consideration of an agreement not 
to assess for the improvement, and 
the city takes possession in accord- 
ance with the terms of the deed, it 
will be enjoined from assessing the 
cost of improvement against the 
abutting lands of the grantor. Vroo- 
man yv. Toledo, 5 Oh. A. 222, 26 Oh. 
Gir. -Gt. N.tS:1295.37.. Ohs Cir: Cts326. 
(2) An abutting owner is not liable 
for the construction of a pavement 
along a street where he conveyed a 
strip of land from his lot for street 
purposes on condition that he would 
not be assessed for the improvement 
of the street. Atlanta v. Akers, 145 
Ga. 680, 89 SE 764. 

19. See supra §§ 2849, 2891. 

20. Shreveport v. Shreveport City 
R. Co., 104 La; 260, 29 S 129. 


21. See statutory and charter pro- 
visions, 
22. Phillips v. Boston, 209 Mass. 


329, 95 NE 836; Leahy v. Boston St. 
Comrs., 209 Mass. 316, 95, NE. 8343 
Bell v. Newton, 183 Mass. 481, 67 NE 
599; Towne v. Newton, 169 Mass, 240, 
47 NE 1029; In re Minnehaha Park- 
way, 167 Minn, 258, 209 NW 939; In 
re Calhoun Boulevard, 167 Minn. 251, 
208 NW 1000; In re Minnehaha Park. 
way, 167 Minn. 253, 208 NW 998; Mc- 
Cullough vy. Minneapolis Park Comrs., 
157 Minn. 278, 195 NW 1013; State 
v. Fourth Judicial Dist. Ct., 83 Minn. 
170, 86 NW 15; Kansas City v. Morse, 
105 Mo, 510, 16 SW 893; Matter of 
New York City, 162 App. Div. 398, 
147 NYS 3833; Matter of Westminster 
Heights Co., 107 App. Div. 577,95 NYS 
247; In re Spuyten Duyvil Road, 87 
Misc. 635, 150 NYS 405; In re Hubberd 
Ave., 150 NYS 462. 

23. 
Minn, 258, 209 NW 939. pays § 

24 $j%IIn re Minnehaha Parkway, 
167 Minn. 258, 209 NW 939; In re 
Spuyten Duyvil Road, 87 Misc. 635, 
150 NYS 405; In re Newkirk Ave., 84 
Mise. 615, 146 NYS 216. 

[a] Thus (1) a statute which au- 
thorizes a contract between a land- 
owner and a municipality, by which 
the former agrees that the latter 
shall retain the purchase price or a 
part of it and apply it upon assess- 
ments for specified purposes against 
specified property of the landowner, 


t 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


In re Minnehaha Parkway, 167: 


a 
3 
: 


§ 29981 


Nevertheless in accordance with principles elsewhere 
considered,” statutes or charters relied on to au- 


thorize an exemption are subject to strict construc- 


tion and will not be held to authorize an exemption 
except where the language used plainly and unmis- 


_takably shows an intent to do so.2* In order that the 
landowner may avail himself of the exemption au- ' 


thorized, compliance with all the steps which the 
charter or statute requires to be taken as a condition 
of obtaining the exemption is necessary ;2" and where’ 
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these steps have not been complied with, no estoppel 
can be claimed against the municipality by reason of 
any statement made by one of its officers.?8 

Construction of contract. Contracts relied on to 
create an exemption must be strictly construed,?? 
and the exemptions must be expressed in terms too 
clear to admit of doubt.*° This rule applies with 
equal force in determining whether the contract cre- 
ates an exemption,* and in determining the extent 
of the exemption if one is created.®” 


does not violate a constitutional pro- 
vision that the power of taxation 
shall never be surrendered,  sus- 
pended, or contracted away. In re 
Minnehaha Parkway, 167 Minn. 258, 
209 NW 939. (2) A charter provid- 
ing that, if any owner of land within 
a Street conveys to the city without 
compensation and such conveyance is 
accepted, the land fronting on that 
part of the street shall not be charge- 
able with expenses of opening the 
remainder of the street, is not uncon- 
stitutional as increasing the burden 
of assessment upon those not mak- 
ing such cessions. In re Newkirk 
Ave., 84 Misc. 615, 146 NYS 216. 

25. See supra § 2904. 

26. Matter of New York, 103 App. 
Div. 496, 93 NYS 84; J. & A. McKech- 
nie Brewing Co. v. Canandaigua, 15 
App. Div. 139, 44 NYS. 317 [aff 162 
N. Y. 631 mem, 57 NE 1113 mem]. 

[a] hus (1) under a statute giv- 
ing the trustees of a village authority 
to purchase a right of way, and pro- 
viding for the appointment of com- 
missioners to assess benefits, the 
trustees are not authorized to agree 
with the property owners that cer- 
tain property adjoining a sewer to be 
constructed shall not be assessed 
therefor, in consideration of the con- 
veyance of a right of way for a sewer 
through such property. J. & A. Mc- 
Kechnie Brewing Co. v. Canandaigua, 
15 App. Div. 139, 44 NYS 317 [aff 162 
N. Y. 631 mem, 57 NE 1113 mem]. 
(2) Under a statute which provided 
that an owner of land embraced 
within the line of any street or ave- 
nue might, without compensation, 
convey it to the city, and that, after 
such conveyance had been accepted, 
“no proceedings to open the lands so 
conveyed shall be taken or main- 
tained nor shall the lands fronting 
on that portion of the street or ave- 
nue so conveyed, and extending to the 
center of the block on either side of 
such portion of said street or avenue 
so conveyed, be chargeable with any 
portion of the expenses of opening 
the residue or any portion of the 
residue of such street or avenue,” the 


owners of land lying between the 


land fronting on the street and the 
center of the block, and who do not 
derive their title from the person who 
conveyed the land within the street 
to the city, i 

the statute, to an’exemption from an 
assessment for benefits when _ the 
street is opened. Matter of New 


York, 103 App. Div. 496, 499, 93 NYS: 


84. 

[b]. Statute authorizing exemption. 
—Under a statute authorizing a city 
or town to agree in writing with the 
owner of land taken for a way, to as- 
sume any betterments assessed upon 
the remainder of his land, if ‘on such 
terms aS may be agreed upon” he 
shall release to the city or town all 
claims for damages on account of the 
laying out and construction of the 
way, a city as part of its agreement 
may lawfully undertake to make a 
eash contribution to the landowner 
sufficient to pay whatever Sewer as- 
sessments may be laid upon his land, 
and to take care of all surface water. 
Bell v. Newton, 183 Mass. 481, 67 NE 
599. 

[c] Extent of exemption author- 
ize& by statute.—Under a statute pro- 


viding that, in case of the purchase’ 


of lands for parks, the park commis- 
sioners may agree with the vendor 


are not entitled, under 


on a price. therefor, which may in 
addition to the purchase price of the 
land inelude exemptions from an 
assessment for benefits upon any re- 
maining contiguous or adjacent lands 
owned by the vendor, the exemption 
is not limited to a single assessment 
made with reference to the property 
so purchased, but incltides all assess- 
ments, present or future, and also 


installments not yet entered for col-| 


lection, but which have been assessed 
prior to the execution of the contract, 
State v. Fourth Judicial Dist. Ct., 
83 Minn. 170, 86 NW. 15. 

27. Matter of Boulevard, 185 App. 
Div. 315, 173 NYS 28. 

[a] For instance, the exemption 
of lots for assessment under the pro- 
visions of’ Greater New York Charter 
§ 992, where the owner in street 
opening proceedings deeds. lands 
within the lines of the street to the 
city, applies only where the land has 
been deeded prior to the appointment 
of commissioners of estimate and as- 
sessment. Matter of Boulevard, 185 
App. Div. 315, 173 NYS 28. 

[b] Sufficient compliance illus- 
trated.—(1) Under a charter provi- 
sion allowing an owner of land within 
the lines of a street about to be laid 
out to tender a conveyance of the 
land to the city and thereby re- 
lieve himself from liability for the 
expense of opening.the street, it is 
not necessary to make tender of con- 
veyance as soon as the street has 
been laid out upon the map and be- 
fore it has been decided to open it. 
A tender of conveyance made after 
the board of estimate and apportion- 
ment has. directed the corporation 
counsel to institute proceedings for 
the opening of the street, but before 
commissioners of estimate and as- 
sessment have been appointed in such 
proceedings, is in time. Matter of 
Avenue L, 107 App. Div. 581, 95 NYS 
245;-Matter of Westminster Heights 
Co., 107 App. Div. 577, 95 NYS 247. (2) 
So it has been held that conveyances 
are made in time to entitle the grant- 
ors to the exemption where they are 
delivered to the corporation coun- 


sel before the appointment of com- | 


proceeding, al- 


missioners in the ) 
until after such 


though he did not, 
appointment, I 
thereof, and record them, and file 
them with the comptrollers In re 
Spuyten 'Duyvil Road, 87 Misc, 635, 
150 NYS 405. 

[ec] Conveyance free from encum- 
brance.—Within. Greater New York 
Charter § 992, exempting from assess- 
ments for opening of a street “own- 


ers of the land and of all the estate, 


therein,” within the street lines, if 


they convey it to the city, provided, 


it “Shall be free from incumbrances 
inconsistent with the title to be ac- 
quired,” it is immaterial that over. 
part of the land conveyed there was 
a former street easement. In re 


Spuyten Duyvil Road, 87 Misc. 635,) 


150 NYS 405. 

{d] Signing of contracts by mayor, 
—Under a charter providing that, in 
condemnation proceedings, the mayor 
may be authorized to take relinquish- 
ments of property without claims for 
damages, on condition of exemption 
from payment of benefits, it is im- 
material whether the contracts of re- 
linquishment are signed by the mayor 
before or after an ordinance passed 
by the council authorizing him to 
make them. Kansas City v. Morse, 


finish his examination: 


105 Mo. 510, 16 SW 893. 

28. Matter of Boulevard, 185 App. 
Div. 315, 173 NYS 28. 

29. Lake St. El. R. Co. v. Chicago, 
183 Ill. 75, 55 NE 721, 47 LRA 624; 
MacLachlan vy. Detroit, 208 Mich. 188, 
175 NW 445; McCullough v. Minne- 
apolis Park Comrs., 157 Minn. 278, 195 
NW 1013; In re Lake of Isles Park, 


152 Minn. 29, 188 NW 54. And see 
eases infra notes 30-32. : 
30. McCullough yv. Minneapolis 


He Comrs., 157 Minn, 278, 195 NW 

31. Lake St. El. R. Co. v. Chicago, 
183 Ill. 75, 55 NE 721, 47 LRA 624. 

[a] Contract not creating exemp- 
tion.— An ordinance allowing a rail- 
way company to lay its tracks along 
a street, provided it restores the 
pavement thereof, does not constitute 
a contract exempting the property of 
the company from assessment for 
paving such street. Lake St. El. R. 
Co, v. Chicago, 183 Ill. 75, 55 NE 721, 
47 LRA 624, 

[b] Contract creating exemption. 
—Where land is dedicated and ac- 
cepted on the understanding that it 
shall be a boulevard and that funds 
shall be raised by general tax for the 
improvement in accordance with a 
charter provision that funds for im- 
proving a boulevard shall be raised 
by general tax only, other land of 
the grantor abutting on the boulevard 
is thereby exempt from special as- 
sessment. .MacLachlan v. Detroit, 208 
Mich. 188, 175 NW 445; Scovel v. 
Detroit, 159 Mich. 95, 123 NW 569. 

{c] Contract granting “total ex- 
emption from taxation.”—A contract 
made by a municipality, under the 
sanction of the legislature, with a 
corporation, granting it for a pe- 
riod “a total exemption from taxa- 
tion,” has been held to grant an ex- 
emption against local assessments. 
Nova Scotia Car Works v. Halifax, 
47 Can. S. C. 406 [rev 45 N. S. 552] 
(in conflict with the rule that char- 
ters and statutes which merely ex- 
empt property from taxation do: not 
exempt it from assessments for local 
improvements see supra § 2904). 

32. Phillips v. Boston, 209 Mass. 
329, 95 NE 836; McCullough v. Min- 
neapolis Park Comrs., 157 Minn. 278, 
195. NW 1013; In re Lake of Isles 
Park, 152 Minn. 29, 188 NW 54; Mat- 
ter of Avenue L, 107 App. Div. 581, 
95 NYS 245; In re Lawrence St,, 136 
NYS. 845. 

[a] Particular agreements.—(1) A 
deed conveying land to a city for 
park purposes which provides that 
“all other lands now owned by said 
grantors shall be forever exempt 
from assessments for benefits for the 
improvement of said parkway,” under 
laws designated in the deed, exempts 
the grantor’s lands only as to as- 
sessments which might be levied un- 
der the statutes so mentioned. In re 
Lake of Isles Park, 152 Minn. 29, 32, 
188 NW 54. (2) Where the owner of 
land agreed to convey a portion to 
a city for public pleasure drives, 
parkways, and boulevards, to be laid 
out, graded, and embellished accord- 
ing to certain plans, and the contract 
provided that the remainder of the 
tract should not be subject to further 
assessments for such improvement or 
the maintenance thereof, the exemp- ._ 
tion did not extend to a special as- 
sessment for paving a _ boulevard 
after it had been laid out and put in 
condition for public use. McCullough 
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[§ 2999] (c) Rights of Successors in Interest. 
Where a city has power by agreement to exempt 
property from special assessments** and does so, the 
right of exemption inures to the benefit of a pur- 
chaser of the property,** especially where the cove- 
nant of exemption is expressly extended by the mu- 
nicipality to the assigns of the property owner 
to whom the exemption was granted.*® 

Apportionment between purchasers of separate 
Where a deed to a city recited that a 
stated sum was to be deducted from subsequent as- 
sessments against designated lands, and the title to 
different portions of land passed to different owners, 
and assessments were made upon the different tracts 
separately, the amount agreed to be deducted should 
be apportioned among the separate tracts in propor- 


parcels. 


tion to the amount assessed.*® 


v. Minneapolis Park Comrs., 157 Minn, 
278, 195 NW 1013. (3) A stipulation 
between an owner ceding land to the 
city of New York for a street and 
the city, made pursuant to charter, 
and reciting that the remaining land 
was to be exempt from assessment of 
benefits except its proportionate share 
for an award made for buildings, au- 
thorized the commissioners of -esti- 
mate and assessment to assess the 
remaining land of the owner its pro- 
portionate share of awards for dam- 
ages to buildings caused by changes 
of grade of streets. In re Lawrence 
St., 136 NYS 845. Tosame effect Mat- 
ter of Avenue L,’107 App. Div, 581, 
95 NYS 245. (4) But this is the limit 
of liability to which the property of 
such,owner may be subjected. Mat- 
ter of Westminster Heights Co., 107 
App. Div. 577, 95 NYS 247 [aff 185 N. 
Y. 539 mem, 77 NE 1198 mem]. (5) 
Boston took part of lands for a short 
parkway, to be controlled by the park 
commissioners, and made a settle- 
ment with the owner, by which the 
city agreed to construct a roadway 
and walk, to which he should have 
perpetual access, and to assume any 
assessment for betterments for the 
construction of the park on the land 
not taken. Subsequently the city 
street commissioners laid out a street 
several miles long, which, where the 
owner’s land lay, was superimposed 
on the parkway, and no _ physical 
change was made therein. It was 
held not to preclude assessment for 
betterments on the owner’s lands for 
the new street, which was a wholly 
new layout by the commissioners, to 
‘lay out’? meaning, in this connec- 
tion, to fix the termini and prescribe 
the boundaries of a highway, and es- 
tablish it as a public easement of 
travel, by official act of the proper 
authorities. Leahy v. Boston St. 
Comrs., 209 Mass. 316, 95 NE 834. 

33. See supra §§ 2997, 2998. 

34. Omaha v. Megeath, 46 Nebr. 
502, 64 NW 1091; Washington Water 
Power Co. v. Spokane, 89 Wash, 149, 
154 P 329. 

35. Washington Water Power Co. 
v. Spokane, supra. 

{a] What is not a fulfillment of 
covenant.—Where a city acquired 
land for a street under a contract 
with the grantor that it would refund 
to him any grade tax paid for open- 
ing, grading, or improving any part 
of such street, excepting sidewalks, 
and at the time of opening the street 
the city merely prepared it roughly 
for travel, and thereafter sought, on 
paving and establishing a permanent 
grade, to tax the costs against the 
grantor’s successor in interest, the 
terms of the contract were not ful- 
filled by the first work, since the 
terms “grading” and ‘opening’ used 
in conjunction mean the establish- 
ment of a permanent grade by em- 
bankments, cuts, fills, gutters, and 
curbs. Washington Water Power Co. 
v. Spokane, 89 Wash. 149, 154 P 329.. 
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[§ 3000] (2) To Submit Assessment of Damages 
and Betterments to Arbitration. 
express authority conferred by charter or statute, 
an agreement by which a city undertakes with the 
owners of land taken for a street to submit the 
assessment of damages and betterments to arbitra- 
tion is ultra vires and void,*" and the city cannot 
maintain an action to enforce an award made under 
such submission.*% 

[§ 3001] c. Violation of Authorizing Statute or 
The requirements of statutory or charter 
provisions necessary to confer power to impose as- 
sessments or special taxes for local improvements*? 
must be followed at least substantially, a material 
departure therefrom rendering the assessment or 
special tax void;*° but a substantial compliance will 


Charter. 


36. Hunter v. Minneapolis, (Minn.) 
213 NW 916. 

387. Somerville v. Dickerman, 127 
Mass. 272; Smadbeck v. Mt. Vernon, 
124 App. Div. 515, 109 NYS 70. 

[a] Reason for rule.—‘This as- 
sessment is in the nature of a tax, 
which must be laid proportionally 
upon all the estates which are spe- 
cially benefited. In laying it, the said 
boards act, not as agents of the city 
or town, but as public officers in a 
quasi judicial character. They are 
not subject to the direction or control 
of the city or town. The city or town 
cannot by any agreement abridge or 
limit the rights of the board, or ex- 
onerate an owner of benefited land 
from the liability to be assessed.” 
Se Se v. Dickerman, 127 Mass. 


38. Somerville v. Dickerman, 
supra, 

39. See supra § 2809. 

40. U.S.—Abbot v. Milwaukee, 205 


Fed. 933; Allen v. Davenport, 132 Fed. 
209, 65 CCA 641 [certiorari den 196 
vs ’S. 639 mem, 25 SCt 794 mem, 49 
L. ed. 630 mem]. 
Ala.—Inge v. Mobile Bd. of Public 
Se 135 Ala, 187, 33 S 678,.93 Am 


SR 2 
tlle Play Le v. Hoxie, 110 Ark. 
Engelbret, 129 


544, 162 SW 568. 

Cal.—Kutchin v. 

Cal. 635, 62 P 214; Smith v. Cofran, 
CoN 310; Smith v. Davis, 30 Cal. 

Colo.—Hildreth v. 47 
Colo. 79, 105 P 107. 

Dak.—McLauren v. Grand Forks, 6 
Dak. 397, 43 NW 710. 

D. C-—District of Columbia v. 
Weaver, 6 App. 482. 

Wla.— Gainesville v. McCreary, .66 
Fla. 507, 63 S 914, 

Ga.—Lewis vy. Chapman, 147 Ga. 
408, 94 SE 249, 

Til. —Chicago v. Jerome, 301 Tll. 587, 
134 NE 92; Peo. v:. Cherry, 256 Ill. 
582, 100-NE 287; Weld v. Peo., 149 Ill. 
257, 36 NE 1006; Shreve v. Cicero, 
129 Ill. 226, 21 NE 815. 

Ind.—Jasper v. Cassidy, 53 Ind. A. 
678, 102 NE 278, 

Iowa.—Landisg v. Marion, 176 Iowa 
240, 157 NW 841; Bennett v. Emmets- 
burg, 138 Iowa 67, 115 NW 582: Gal- 
laher v. Garland, 126 Iowa 206, 101 
NW 867; Allen v, Davenport, 107 
Iowa 90, 77 NW 582; Scofield v. Goun- 
cil Bluffs, 68 Iowa 695, 28 NW 20. 

Kan.—Kansas City v, Hanson, 60 
Kan. 833, 58 P 474, 

Ky.—Ashland v. Stewart, 214 Ky. 
234, 282 SW 1092; Tompkinsville v. 
Miller, 195 Ky. 1438, 241 SW 809; Rob- 
ertson v. Southern Bitulithie Co., 190 
Ky. 314, 227 SW 453; Hardinsburg v. 
Mercer, 172 Ky. 661, 189 SW 1117; 
Lexington v. Walby, 109 SW 299, 33 
Kyl 116; Henderson vy. Lambert, 14 
Bush 24, 

La.—Barber Asphalt Pav. Co, v. 
Watt, 51. La. Ann., 1345,. 26 S 70; 
State v. New Orleans, 148 La, 1045, 
88 S 392; Minden y. Glass, 132 La. 


Longmont, 


r§§ 2999-3001 


In the absence of 


927, 61. S 874. 

Md.—Baltimore v. 18 Md. 
284, 79 AmD 686. 

Mass.—Campbell v. Haven, 211 
Mass. 121, 97 NE 611; Warren vy. Bos- 
ion St. Comrs., 181 Mass. 6, 62 NE 

Mich.—Van Zanten v. Grand Haven, 
174 Mich. 282, 140 NW 471; Whitney 
v. Hudson, 69 Mich. 189, 37 NW 184; 
Clark v. Crane, 5 Mich. 151, 71 AmD 
776; Sibley v. Smith, 2 Mich, 486. 

Minn.—Hennepin County vy. Bartle- 
son, 87 Minn. 343, 34 NW 222; Weller 
v. St. Paul, 5 Minn. 95. 

Miss.—Jackson v. Tucker, 136 Miss. 
787, 101 S 708; Jackson v. Kenny, 122 
Miss. 594, 84 8 689; Jackson v. Wil- | 
liams, 92 Miss. 301, 46 S 551. 

Mo.—Mayes vy. Adair County, 194 
SW 58; Boonville v. Stephens, 238 
Mo. 339, 141 SW 1111; Barber Asphalt 
Pav. Co. v. Munn, 185 Mo. 552, 83 SW 
1062; Vrana v. St. Louis, 164 Mo. 146, 
64 SW 180; Kirkwood v, Martin, 219 
Mo. A, 490, 282 SW 542; Maplewood 
v. Martha Inv. Co., (A.) 267 SW 63; 
Fellows v. Dorsey, 171 Mo. A. 289, 157 
SW 995; Rackliffe v. Duncan, 130 Mo. 
A. 695, 108 SW 1110; Smith v. West- 
port, 105 Mo, A. 221, 79. SW 725. 


Porter, 


Mont.—Cooper v. Bozeman, 54 
Mont. 277, 169 P 801. 

Nebr.—Robertson v. Omaha, 55 
Nebr. 718, 76 NW 442, 44 LRA 534. 


N. J.—Whitaker v. Dumont, 90 N. J. 
L. 383, 101 A 561; Simmons v. Mill- 
ville, 15 aN pe en "177, 66 A 895 [aff 
76 N. J. L, 821 mem, 71 A 1135 mem]; 
App v. Stockton, 61 N. J. L. 520, 39 A 
pets Paret v. anh t BOING » eave 

59 [aff 40 N. J. 333]. 

N. ir ose" Vv. Dominice, 9 N. 
M, TS 58 P 342. 

N. Y.—Hassan v. Rochester, 67 N. 
Y. 528; Peo. v. Reis, 109 App. Div. 
748, 96 NYS 597; Micthell v. Lane, 62 
Hun 253, 16 NYS - 707; Helwig v. 
Gloversville, 158 NYS 475. 

N. C.—Tarboro vy. Forbes, 185 N. C. 
bo, 116 SHC81. > 

N. D.—kKvello v. Lisbon, 38 N. D. 
71, 164 NW 305. 

Okl.—Norman v. Van Camp, 87 Okl. 
182, 209 P 925; Mackenzie v. Ana- 
darko, 72 Oki. 90, 178 P 483; Morrow 
y. Barber Asphalt Pav. Co., 27, Ok. 
247, 111 P 198; Jones v. Holzapfel, 
11 Okl. 405, 68’P 511. 

Or.—Brown v. Silverton, 97 Or. 441, 
190 P 971; Watson v. Salem, 84 Or. 
666, 164 P 567, 1184; Miller v. Port- 
land, 78 Or. 165, 151 P 728; Murray 
v. La Grande, 76 Or. 598, 149 P 1019; 
Portland v. Bituminous Pav., etc., Co., 
38) Or, 307, 62. P28), 72° AmSR 713, 
44 LRA 527; Smith v. Minto, 30 Or. 
351, 48 P 166; Strout v. Portland, 26 
Or. 294, 38 Pp’ 126. 

Pa.—In re Scranton Sewer, 213 Pa. 
4, 62 A 173; Harper’s App., 109 Pa. Ca 
TAG TO bs Swissvale Borough v. Dick- 
son, 68 Pa. Super. 160; Ebling v. 
cr Haven Borough, 41 Pa. Co. 


S. D—State v. Sioux Falls, 25 S. D. 
3, 124 NW 963; Whittaker ie Dead- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page vais Bote number, 
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-§§ 3001-3002] | 
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be sufficient. A technical variation from the letter 
of the statute conferring the power,*? or a failure 
to comply with provisions that are merely direc- 
tory,** or mere irregularities which do not essen- 
tially affect the proceedings,** will not invalidate a 
special tax or assessment. 
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; [§ 3002] d. Departure from Ordinance,*® Resolu- 
tion, or Petition. In order to give validity to special 
taxes or assessments for local improvements, they 
must be made in substantial conformity with the 
ordinances and resolutions providing therefor.*¢ 
Any departure from the provisions of such ordi- 


wood, 23 S. D. 538, 122 NW 590, 139 
AmSR 1076. 

Tex.—Uvalde Co. v. Kenney, (Civ. 
A.) 291 SW 622; Jones v. El Paso 
Bitulithic Co., (Civ. A.) 246 SW. 749; 
Dallas v. Bergfield, (Civ. A.) 245 SW 
749, 754; Wooten v. Bitulithic Co., 
(Civ. A.) 212 SW 248. 

Wash.—Triangle Traders y. Brem- 
erton, 89 Wash, 214, 154 P 1938; In re 
Third, etc., Aves., 49 Wash. 109, 94 P 
1075, 95 P 862. 

W. Va.—Dancer v. Mannington, 50 
W. Va. 322, 40 SE 475. 

Wis.—Sayles v. Hartford, 161 Wis. 
136, 152 NW 8538; Spence v. Milwau- 
Kee, 132 Wis. 669, 113 NW 38. 

Ont.—Sarnia v. MecMurphy, 47 Ont. 
L. 496, 53 DomLR 522. 

[a] Rule applied.—Where a stat- 
ute contemplates an assessment upon 
abutting property only, an assess- 
ment upon nonadjacent property is 
void. Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582. 

[b] Denying owner right to do the 
work.—An assessment for a local im- 
provement is invalid where the owner 
of the property against which the’as- 
sessment was made was denied the 
right given him by charter to do the 
work himself according to plans and 
specifications to be prepared by the 
board and filed. Abbot v. Milwaukee, 
205 Fed. 933. 

[ce] 
authorization.—Where a special act 
authorizes a drain to be opened in a 
town, the opening of two drains, in- 
stead of one, by commissioners ap- 
pointed for the purpose, will vitiate 
their whole proceedings and render 
invalid a tax levied in pursuance of 
an assessment made to meet the ex- 
pense of such drains. Mitchell v. 
Lane, 62 Hun 253, 16 NYS 1707. 

[d] Exceeding constitutional limi- 
tation on indebtedness.—Where the 
contract for an improvement makes 
provision for an indebtedness in ex- 
cess of the constitutional limitation, 
it is void and no assessment can be 
made under such contract. Allen v. 
Davenport, 107 Iowa 90, 77 NW 532. 

{e] The fact that the cost of the 
improvements has not been increased 
through the disregard of a provision 
of the statute with relation to its 
construction does not authorize the 
assessment of the expenses so _ ille- 
gally incurred on the property bene- 
fited. Warren v. Boston St. Comrs., 
181 Mass. 6, 62 NE 951. 

41. Olive Hill v. Tabor, 143 Ky. 
336, 136 SW 649; Nell v. Power, 107 
SW 694, 32 Kyl 952; Maryville v. 
Cox, 181 Mo. A. 254, 167 SW 1166; 
pomesde v. Haskell, 121 Okl. 18, 247 
EE i ’ ; 

42. Webb City v. Aylor, 163 Mo. A. 
155, 165, 147 SW 214. 

“While a strict compliance with the 
Statute is essential to the validity of 
the taxbills and the city council 
should be careful to follow its re- 
quirements, yet, it is not the policy 
of the law nor of the courts in Fos 
struing the law to hedge these pro- 
ceedings for municipal improvements 
about with such technical restrictions 
as to defeat the purpose of the law- 
makers in authorizing them.” Webb 
City v. Aylor, supra. 

43. Frankfort v. Farmers’ Bank, 
61 SW 458, 22 KyL 1738; Collins v. 
Holyoke, 146 Mass. 298, 15 NE 908. 

[a] Directory provisions illus- 
trated.—The provisions of an ordi- 
nance requiring the superintendent of 
sewers to keep and submit to the 
board of aldermen an account of the 
cost of constructing Sewers, and to 
report a list of persons deriving a 
benefit from them, are merely direc- 
tory. Collins v. Holyoke; 146 Mass. 
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298, 15 NE 908. 

44, Cal.—Moffit v. Jordan, 127 Cal. 

622, 60 P 173; Dunne y. Altschul, 57 
Cal, 472. 
,~Ll.—Springer v. Chicago, 308 Ill. 
356, 189 NE 414; Pierson v. Peo., 204 
Ill. 456, 68 NE 383; Rawson v. Chi- 
cago, 185 Ill. 87, 57 NE 35; Peo. v. 
McWethy, 177 Til. 334, 52\NE 479. 

lowa.—Lundberg y. Lake City, 194 
Iowa 136, 187 NW 438. 

Ky.—Russell v. Whitt, 161 Ky. 187, 
170 SW 609; Lindenberger Land Co. 
v. Park, 85 SW 213, 27 KyL 437. 

Minn.—State y. Blake, 86 Minn. 37, 
90 NW 5, 

Mo.—Heman Constr. Co. v. Lyon, 
277 Mo. 628, 211 SW 68; Marionville 
v. Henson, 65 Mo. A, 397. 

N. Y.—Moore v. Albany, 98 N. Y. 
396; Ex p, Albany,,23 Wend. 277. 

Pa.—Hrie City v. Willis, 26 Pa. 
Super. 459; In re Maple Ave. Sewer, 
30 PittsbLegJNS 377. P 

_Wis.—Gilman v, Milwaukee, 55 
Wis. 328, 13 NW 266. 

[a] Assessment against city; no 
funds or appropriation.—(1) Absence 
of funds to pay cost assessed to city 
will not relieve property owners from 
liability for assessments. Risley v. 
St. Louis, 34 Mo. 404. (2) Failure to 
appropriate enough money to pay its 
share of the cost of the section of a 
sewer to be constructed prior to the 
letting of the contract did not invali- 
date tax liens against lots, since the 
burden of the: cost which the city 
must pay and that which the prop- 
erty owner Shall pay are independent 
of each other, and since the burden 
imposed on the property owner is not 
thereby increased. Heman Constr. 
Co. v. Lyon, 277 Mo, 628, 211 SW 68. 

[b] Trespass by city.—A sewer 
improvement assessment was not 
rendered void by the fact that the 
city, in constructing the sewer, com- 
mitted a trespass by entering on a 
lot and using part of it for the sewer. 
Springer v. Chicago, 308 Ill. 356, 139 
NE 414. 

[c] Voluntary proceedings  be- 
tween the city and certain property 
owners, whereby the original plan of 
sewer construction was extended, had 
after the contract had been let and 
largely performed, did not affect the 
jurisdiction of the city council so as 
to invalidate prior proceecings. Lund- 
berg v. Lake City, 194 Iowa 136, 187 
NW 438. 

45. Ordinance see infra § 3006. 

Petition see infra § 3004. 

Resolution see infra § 3005. 

46. Cal.—Partridge v. Lucas, 99 
Cal. 519, 33 P 1082; Pacific Pav. Co. v. 
Verso, 12 Cal. A. 362, 107 P 590. 7 

Colo.—Fifteenth St. Inv. Co. v. Den- 
ver, 59 Colo. 189, 147 P 677. 

D, C.—McClellan v. District of Co- 
lumbia, 18 D, C. 94. 


Ill.—Chicago v, Jerome, 301 Ill. 587,: 


134 NE 92; Highland Park v. Gail, 276 
Ill. 24, 114 NE 563; Lincoln vy. Harts, 
256 Ill. 253, 99 NE 10387; Glencoe v. 
Uthe, 253 Ill. 518, 97 NE 1057; Chi- 
cago v. Terwilliger, 253 Ill, 395, 97 
NE 694; Marion v. Sisney, 252 Ill. 421, 
96 NE 860; Chicago v. Hill, 251 Il). 
502, 96 NE 223; Lincoln v. Harts, 250 
Ill. 273, 95 NE 200; Chicago v. Soukup, 
245 Ill, 634, 92 NE 564; Peo. v. Hen- 
nessy, 234 Ill. 14, 84 NE 692; Gardner 
y. Chicago, 224 Ill. 254, 79 NE 624; 
Eustace v. Peo., 213 Ill.. 424, 72 NE 
1089; Chicago v. Ayers, 212 Til, 59, 72 
NE 32; Cicero v. Green, 211 Ill. 241, 
71 NE 884; Wetmore v. Chicago, 206 


Ill. 367, 69 NE 234; Chicago v. Nodeck, 


202 Ill. 257, 67 Ni 39; Gage v. Peo., 
200 Ill. 432, 65 NE ‘1084; Young v. 
Peo., 196 Ill. 603, 68 NE 1075; Gage v. 
Peo., 193 Ill. 316, 61 NE 1045, 56 LRA 
916; Chicago Terminal ‘Transfer R. 


Co. v. Chicago, 184 Ill. 154, 56 NE 
410; Church y. Peo., 174 Ill. 366, 51 
NE 747; Hast St. Louis v. Albrecht, 
150 Ill, 506, 37 NE 934. 

Ind.—Columbus v. Storey, 35 Ind. 97. 

Iowa.—Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582; McManus vy. 
Hornaday, 99 Iowa 507, 68 NW _ 812. 

Kan.—Hentig v. Gilmore, 33 Kan. 
234, 6 P 304. 

Ky:—Petter v. Allen, 54 SW 174, 21 
KyL 1122; Wallace Vv. Boyle, 4 Ky. 
Op. 36. 

Md.—Philadelphia, ete., R. Co. v. 
Baltimore, 131 Md. 368, 102 A 471. 

Mass.—Lowell v. Wheelock, 11 
Cush. 391. 

Mo.—Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 83 SW 1062; Ma- 
plewood y. Mississippi Valley Struc- 
tural Steel Co., (A.) 267 SW _ 67; 
Maplewood v. Martha Inv. Co., (A.) 
267 SW 63; Wills v. Burbank, 182 Mo. 
A. 68, 167 SW 608; Coulter v. Phoenix 
Brick, etc., Co., (A.) 110 SW _ 655; 
Shoenberg v. Heyer, 91 Mo. A. 389; 
Springfield v. Davis, 80 Mo. A. 574; 
Rose v. Trestrail, 62 Mo, A. 352. 

N. Y.—In re Anderson, 57 Barb. 
-411; Matter of Turfler, 44 Barb. 46, 
19 AbbPr 140. 

Oh.—Meek vy. Collingwood, 10 Oh. 
Cir. <Ct.. N. -Si’-9, 30" Oh?-Cir- Ct, 63; 
Great Western Stock Co. v. Cincin- 
nati, 7 Oh, Dec. (Reprint) 47, 1 Cine 
LBul 84. > 

Or.—Manley v. Marshfield, 88 Or. 
482, 172 P 488. 

Pa.—In re Scranton Sewer, 213 Pa. 
4, 62 A 1738; Carlisle v. Welsh, 74 Pa. 
Super. 255; Swissvale Borough Vv. 
Dixon, 68 Pa. Super. 160; York City 
v. Eyster, 68 Pa. Super. 104; Phila- 
delphia v. Bilyeu, 36 Pa. Super. 562; 
Seranton City v} Kingsbury, 4 Pa. 
Dist, 555. 

S. D.—Mason v. Sioux Falls, 2 S. D. 
640, 51 NW 770, 39 AmSR 802. 

Tex.—Elmendorf v. San Antonio, 
(Commn, A.) 242 SW 185. 

Wash.—McaAllister v. Tacoma, 9 
Wash. 272, 37 P 447, 658; Vancouver 
v. Wintler, 8 Wash. 378, 36 P 278, 685, 

B. C.—Arbuthnot v. Victoria, 15 
Be C209: i 

“A municipality can impose a valid 
municipal lien for street improve- 
ments only when the improvements 
are made in pursuance of law and the 
mode pointed out by the city ordi- 
nance is strictly followed. Such 
liens do not rest on any agreement 
or specific assent of the owner of the 
land charged with the burden, and 
the improvement is often against his 
wish. A clear right must, therefore, 
be shown by the municipality to jus- 
tify such an act of sovereign power. 
Municipal charges legally laid on 
lands are sufficiently large without 
subjecting them to any imposed con- 
trary to law.’”’ In re Scranton Sewer, 
213. Pa 48s 6 2°ArsL 18. 

[a] Ordinance and contract dif- 
fering from resolution.—(i) Where 
the ordinance and contract for a 
street improvement differ from the 
resolution declaring the necessity 
for the work, as to the work and ma- 
terial to be used in the gutter, the 
ordinance is void, and a tax bill is- 
sued thereunder is invalid. Fellows 
v. Dorsey, 171 Mo. A. 289, 157 SW 
995. (2) Where the resolution of 
necessity for the construction of a 
sewer provided that the cost thereof 
should be paid by taxation against 
the real property included within the 
assessment district, and from the 
general fund, the city council had no 
authority, when the time came for 
settlement, to order payment to be 
made through the medium of a spe- 
cial assessment. Bennett v. Emmets-= 
burg, 1388-Iowa 67, 115° NW* 583. 
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nances and resolutions which materially affect the 
location,*? nature,*® or extent of the improvement,*® 
or time for commencing®® or completing’! the 1m- 
provement, or the use of materials substantially 
different from those provided for,®? will invalidate 
the assessment. And this illegality cannot be cured 
by any subsequent attempt at confirmation of the 
Nevertheless, exact 
and literal compliance with the terms of the pro- 
visions under which the improvement is made is 


assessment by the council.°* 


not necessary in order to fix the 


47. Church v. Peo., 174 Ill. 366, 51 
NE 747; Lowell v. Wheelock, -11 
Cush. (Mass.) 391; Great Western 
Stock Co. v. Cincinnati, 7 Oh. Dec. 
(Reprint) 47, 1 CincLBul 84; Scran- 
ton City v. Kingsbury, 4 Pa. Dist. 555. 

[a] Thus, where a sewer is not 
built upon the route designated in the 
ordinance authorizing the same, the 
assessment therefor against property 
abutting on the sewer as constructed 
and as designated in the plan of the 
city engineer is unauthorized. Scran- 
ton City v. Kingsbury, 4 Pa. Dist, 556. 

48. D. C.—McClellan y. District of 
Columbia, 18 D. C. 94. 

Ill.—Highland Park vy. Gail, 276 Ill. 
24, 114 NE 563; Eustace v. Peo., 213 
Ill. 424, 72 NE 1089; Gage v. Peo., 193 
Ill. 316, 61 NE 1045, 56 LRA 916. 

Iowa.—McManus v. Hornaday, 99 
Iowa 507, 68 NW 812. 

Kan.—Hentig vy. Gilmore, 
234, 6 P 304, S 

Md.—Philadelphia, ete., R. Co. v. 
Baltimore, 131 Md. 368, 102 A 471. 


Mo.—Barton v. Kansas City, 110 
Mo. A. 31; 88 SW 1093. 
N. Y.—In re Anderson, 57 Barb. 


411, 

Pa.—In re Scranton Sewer, 213 Pa. 
4, 62 A 1738; Philadelphia v. Bilyeu, 
36 Pa. Super. 562. 

_._ S$. D.—Mason v. Sioux Falls, 2 S. D. 
640, 51 NW 770, 39 AmSR 802. 

B. C.—Arbuthnot v. Victoria, 15 
B, iC,), 209. 

[a] Rule applied (1) where the 
ordinance provided for a_ graded, 
curbed, guttered, and macadamized 
roadway and the improvement con- 
Structed was a dirt roadway not per- 
fectly curbed, graded, and guttered. 
Gage v. Peo., 193 Ill. 316, 61 NE 1045, 
56 LRA 916. (2) The cost of curbing 
a street contracted for by the city 
under a resolution declaring it neces- 
sary that the street be graded only 
and worked to the established grade 
cannot be imposed upon the abutting 
property. Mason vy. Sioux Falls, 2 
S. D. 640, 51 NW 770, 39 AmSR 802. 

[b] Right more beneficial to prop- 
erty owner.—The city cannot let con- 
tracts for an improvement not au- 
thorized to be made by an ordinance 
and require the property owners to 
pay special assessments therefor on 
the ground that the work as done is 
more beneficial to the property own- 
ers than the improvement that was 


authorized by the ordinance to be 
made. Eustace v. Peo., 213 Ill. 424, 
72 NE 1089. 

49. Cal.—San Jose Impr. Co. v. 
Auzerais, 106 Cal. 498, 39 P 859; 
CP pan v...Lucas, 99 Cal. .519, 33 

Colo.—Fifteenth St. Inv. Co. v. 


Denver, 59 Colo. 189, 147 P 677. 
Ill.— Chicago v. Jerome, 301 Ill. 
587, 184 NE 92; Glencoe v. Uthe, 253 
Ill. 518, 97 NE 1057; Chicago v. Hill, 
251 Ill. 502, 96 NE 2238; Peo. v. Mc- 
Wethy, 177 Ill. 334, 52 NE 479; Illi- 
nois Cent. R. Co. v. Effingham, 172 
Ill, 607, 50 NE 1038; Rich v. Chicago, 
152 Ill. 18, 38 NE 255. 
Be reyoumbus v. Storey, 35 Ind. 


Ky.—Petter v. Allen, 54 SW 174, 
21 KyL 1122; Wallace v. Boyle, 4 Ky. 
Op. 36. 
gan lor Brady v. Rogers, 63 Mo. A. 


33 Kan.” 
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liability of the 


N. Y.—In re Van Buren, 17 Hun 
527 [aff 79 N. Y. 384]. ; 
Tex.—Elmendorf v. San Antonio, 
(Commn..A.) 242 SW 185. _ 
Wash.—Vancouver v. Wintler, 8 
Wash, 378, 36 P 278, 685. 2 
“It is equally a substantial vari- 
ance whether the work included in 
the ordinance is more or less than 
that included in the estimate. If less 
work ig included in the ordinance 
than in the estimate then the prop- 
erty will be assessed for work not 
intended to be done and the assess- 
ment will be too high, while if more 
work is included in the ordinance 


‘than in the estimate the result will 


probably be a deficiency, for which 
a supplemental assessment will be 
made, with the same effect on the 
property owner as if there had been 
an arbitrary increase in the estimated 
cost after the public hearing.” Chi- 
cago v. Terwilliger, 253 Ill. 395, 396, 
97 NE 694. 

[a] Extension of street.—An as- 
sessment of benefits based on an ex- 
tension of a street, one block less 
than that called for by the ordinance, 
is invalid. Fifteenth St. Inv. Co. v. 
Denver, 59 Colo. 189, 147 P 677. 

[b] Grading and  gyraveling. — 
Where the ordinance fixing specifica- 
tions for grading and graveling pro- 
vided that the grade lines of the 
street should be twelve feet from the 
outer edges of the street, the space 
being required to be left, presumably, 
for sidewalks, a lot owner may resist 
the enforcement of the lien on the 
ground that the grading and gravel- 
ing extended to within one foot of the 
outer line of the street next to his 
property. Petter v. Allen, 54 SW 174, 
21 KyL 1122. 

[c] Sewers.—(1) A variance be- 
tween the ordinance and the work 
which increases the diameter of a 
sewer provided for by one fourth is 
a substantial variance invalidating 
the assessment, Chicago v. Terwil- 
liger, 258, Ill. 395, 97 NE 694. (2) 
Where the improvement was different 
from the improvement described in 
the original ordinance, in that five 
lateral sewers, designed to serve a 
subdivision of eighty acres, had been 
abandoned, the special assessment 
could not be levied, the improvement 
differing from that authorized. Chi- 
gaee v. Jerome, 801 Ill. 587, 184 NE 


50. Parker - Washington Co. v. 
Field, (Mo. A.) 239 SW 569 [transf 


,Sup. Ct. 219 SW 598]. 


51. Brunswick v. Benecke, 289 Mo. 
307, 233 SW 169; Barber Asphalt Pay. 
Co. v.. Munn, 185 Mo, 552, 88 SW 
1062; Barber Asphalt Pav. Co. v. 
Ridge, 169 Mo. 376, 68 SW 1043; Map- 
plewood v. Mississippi Valley Struc- 
tural Steel Co., (Mo, A.) 267 SW 67; 
Springfield v. Schmook, 120’ Mo. A, 
41, 96 SW 257; Turner v. Springfield, 
117 Mo. A. 418, 983 SW 867; Schoen- 
berg v. Heyer, 91 Mo, A. 389; Spring- 
field v. Davis, 80 Mo. A. 574; New 


England Safe Deposit, etc., Co. v. 
James, 77 Mo. A. 616; McQuiddy v. 
Brannock, 70 Mo. A. 535; Rose v. 


Trestrail, 62 Mo. A. 352. 

[a] Effect of penalty clause.—(1) 
Where an improvement ordinance 
limits the time within which the work 
shall be done and the work is not 
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| property holder to pay an assessment for the im~ 
provement.** It is sufficient that there is a substan-_ 
tial compliance with the terms of the provisions.”° 
_A minor variance not prejudicial to the property 
owners will be disregarded; and such is the case 
in respect of a variance caused by the unlawful act 
of the property owner complaining of the assess- 
ment;>" and, if more work is performed than was 
authorized, the cost of the authorized portion, if 
separable, may usually be assessed.°® 
work is intrusted to commissioners with power to 


In case the 


completed within the time limited, 
tax bills issued to pay therefor are 
void, although the ordinance pro- 
vided that a penalty of a designated 
amount per day after the time fixed 
by the ordinance should be deducted. 
Brunswick v. Benecke, 289 Mo. 307, 
320, 233 SW 169; Barber Asphalt Pav. 
Co. v, Munn, 185 Mo. 552, 82 SW 1062. 


(2) “The penalty proviso does not re- - 


lieve against the requirement to com- 
plete the work within the time pre- 
scribed.” Brunswick  v. Benecke, 


supra. 
52. Meek v. Collinwood, 10 Oh. 
CEE INE WS: 910 02 O it. pCi eames 


ont 
63. 

53. In re Turfler, 44 Barb. (N. Y.) 
46, 19 AbbPr 140. See Barber Asphalt 
Pay. Co. v. Ridge, 169 Mo. 376, 68 SW 
1043 (as recognizing rule). 

54. See cases infra notes 55-58. 

55. Geneseo v. Schultz, 257 lll. 273, 
100 NE 926; Peo. v. Bridgeman, 218 
Ill. 568, 75 NE 1057; Peo. v. Church, 
192 Ill. 302, 61 NE 496; Rossiter v. 
Lake Forest, 151 Ill. 489, 38 NE 359; 
Hubbell v. Des Moines, 168 Iowa 418, 
150 NW 701; Steffen v. Fox, 124 Mo. 
630, 28 SW 70; Edmonds v. Haskell, 
123- (ORM 183-247 2P> tne ; 

56. Cal.—Williams v. Bisagno, 4 


Cal. Unrep. Cas. 305, 34 P 640. 
Ill.—Marshall v. Peo., 219 Ill. 99, 
76 NE 70; Chicago v. Sherman, 212 


Ill. 498, 72 NE 396; Rossiter v. Lake 
Forest, 151 Ill. 489, 38 NE 359; White 
v. Alton, 149 Ill. 626, 37 NE_96 ; 

Iowa.—Manning v. Ames, 192 Iowa 
998, 184 NW 347. ; 

Ky.—Anderson v. Bitzer, 49 SW 
442, 20 KyL 1450. 

Mass.—Leominster v. Conant, 139 
Mass. 384, 2 NE 690. 

Oh.—Wewell v. Cincinnati, 45 Oh. 
St. 407, 15 NE 196. , 

Pa.—Erie v. Piece of Land, 171 Pa. 
610, 33 A 378. 

[a] Repaving street.— The fact 
that the repaving of a street was not 
done in strict accordance with the 
ordinance requiring it constitutes no 
ground for complaint to property 
owners assessed therefor where the 
repaving done was of a better quality 
and at less cost to the property own- 
ers than that provided for. Anderson 
v.. Bitzer, 49 SW 442, 20 KyL 1450. 

[b] Size of sewer.—That the size 
of a sewer as laid out varies two 
inches in diameter from that shown 
on the plan referred to in the vote of 
the selectmen of a town is immate- 
rial, upon the question of the validity 
of an assessment. made on a land- 
owner for the cost of the construc- 
tion of the sewer. Leominster v, 
Conant, 139 Mass. 384, 2 NE 690. . 

[c] Slight change in the direction 
of a sewer after confirmation of a 
special assessment therefor does not 
invalidate an assessment. against 
property which received the same 
benefit that it would have received 
according to the original plan. Ros- 
siter v.. Lake Forest, 151. Ill. 489, 38 
NE 359. : ; 

57. Hood v. Lebanon, 15 SW 516, 
12 KyL 8138 (placing fence in street). 

58. Hildreth v. Longmont, 47 Colo. 
79, 105 P 107; Webber v; Lockport, 
43 HowPr (N. Y.) 368; Hutchinson v. 
Pittsburg, 72 Pa. 320; Mason v. Sioux 
Falls, 2 S. D. 640,,651 NW 770, 39 Am 
SR 802, 2S. D. 65%, 51 NW 774. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 


‘ville v. Merrill, 


‘make a change in the plan as it proceeds, it has been ° 
‘held that the fact that the work 
different from that described in the plan adopted 
by the council will not invalidate an assessment.®? 
Variance from petition. Where the power to make 
the improvement is derived from a petition of the 
‘property owners, the work must be done according 
to the petition in order to sustain a local assessment 


59. Ni crt edness v. Jersey City, 29 


‘N. J. La, 


60. atc hte eon v. Omaha, 52 Nebr. 


345, 72 NW 218. 


61. See supra § 2386 et seq. 

62. Regularity and sufficiency of 
proceedings see supra § 2387 et seq. 

63. U. S.—Paulsen v. Portland, 
¥49 USS) 30> 13°SCt-150, 37 Lj ed. 637; 
Lyon v. Alley, POT UE SS ET 9 sct 
480, 32 L. ed. 899; French v. Edwards, 
13 Wall. 506, 20 L. ed. 702. 


Ark.—Boaz v. Coates, 114 Ark. 23, 


169 SW 312; Gregg v. Stuttgart, 88 
Ark. 597,115 SW 394. 

Cal.—L. A. Paving Co. v. Los An- 
geles Fdy. Co., 181 Cal. 685, 186 P 
593; Peck v. Stassforth, 156 Cal. 201, 
103'P 918; Gray v. Burr, 138 Cal. 109, 
On 1068; California Impr. Co. v. 
Moran, 128 Cal. 373, 60 P 969; San 
Jose Impr. Co. v. Auzerais, 106 Cal. 
498, 39 P 859; Brady v. Bartlett, 56 
Cal. 350; Beveridge Vv. Livingstone, 54 
Cal. 54; Himmelmann v. McCreery, 
bl’ Cal. 562: Stockton v. Whitmore, 50 
Cal. 554; Hewes.v. Reis, 40 Cal. 255; 
Taylor v. Donner, 31 Cal. 480; Smith 
v. Davis, 30 Cal. 536; Gill v. Dunham, 
4 Cal. Unrep. Cas. 229, 34 P 68; Pierce 
v. Los Angeles, 15 Cal, A. 702, 115 P 
746; Burns v. Casey, 13 Cal. "A. 154, 
109 P 94; Pacific Pav. Co. v. Verso, 
12 Cal. A’ 362, 107 P 590. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107; Keese v. Denver, 
10 Colo. 112, 15 P.825; Dumars v. 
Denver, 16 Colo. A. 375, 65 P-580. 

Dak.—McLauren v. Grand Forks, 6 
Dak. 397, 438 NW 710. 

D. G—Windsor v. District of Co- 
lumbia, 18 D. C. 96; Bates v. District 
of Columbia, 18 Di ic 76; Bensinger 
v. District of Columbia, 17 D. C. 285. 


' Fla.—Carr v. Kissimmee, 80 Fla. 
754, 86 S 701. 
Ga.—Madison vy. Spears, 159 Ga. 


241. 125 SE 380. 

Ui1.— Chicago v. Jerome, 301 Ill. 587, 
134 NE 92; Winnetka Park Dist. v. 
Brandl, 301 Tl. 265, 1388 NE 765; Chi- 
eago v. Illinois Malleable Iron Cos 


-593 Ill. 109, 127 NE 349; Lovington v. 


Gregory, 287 Ill. 169, 122 NE 504; 
‘Wood v. Peoria, 271 Ill. 173, 110 NE 
802; Lincoln v. Harts, 250 Ill. 273, 


95 NE 200; Chicago v. ‘Kemp, 240 Ill. 
56, 88 NE 284: Peo. v. Smith, 201 Ill. 


A54, 66 NE 298; Clarke v. Chicago, 185 


Tll. 354, 57 NE 15; Lundberg v. Chi- 
cago, 183 111. 572, 56 NE 415; Pells v. 
“Se ippee 176 M11. 318, 52 NE 64; Thaler 

West Chicago Park Comrs., 174 Ill. 
2il, 52 NE 116; Peo. v. Starne, 35 Ill. 
121, 85 AmD $48: Ayer v. Lake, 11 
Tll. A. 564. 


Ind.—Millikan y. Crail, 177 Ind. 426, 


98 NE 291; Pittsburgh, etc., R. Co, v. 
Fish, 158 Ind. 525, 638 NE 454; Hughes 
Nis Parker, 148 Ind. 692, 48 ‘NE 243; 
Barber Asphalt Pav. Co. v. Edgerton, 
125 Ind. 455, 25 NE 436; Nevins, etc., 
Draining Co. v. Alkire, 36 Ind. 189; 
Delphi v. Evans, 36 Ind. 90, 10 AmR 
12; Kyle v. Malin, 8 Ind. 34; Conners- 
14 Ind. A, 303, 42 
NE 1112. 

Iowa.—Peterson v, Stratford, 190 


Towa 45, 180 NW 138; Gilchrest v. Des, 
Durst v. Des 
“Moines, 150 Iowa 370, 130 NW 168; 


Moines, 131 NW 776; 


Martin v. Oskaloosa, 126 Towa 680, 


102 NW 529, 3 AnnCas 651; Hager v. 


Burlington, 42 Towa 661. 
Kan.—Ransom vy. Minick, 92 Kan. 


953, 142 P 934; Wahlgren v. Kansas 


City, 42. Kan. b43, 21 P 1068; New- 
man v. Emporia, 32 Kan. 456, 4p 815; 
Sloan v. Beebe, 24 Kan. 343. 
Ky.—Hardinsburg vy. Mercer, 172 
Ky. 661, 189 SW 1117; Richardson v. 
Mehler, 111 Ky. 408, 63 SW 957, 23 


MUNICIPAL CORPORATIONS 


as ‘completed is 


Kyl 917; Barker v. Southern Constr. 
Sie 47 SW 608, 20 KyL 796; Caldwell’ 

Rupert, 10 Bush LT9s Covington Vv. 
Carey: 3 Bush 698. 

La.—State v. New Orleans, 148 La. 
1045, 88 S 392; Minden v. Glass, 132 
La. 927, 61 S 874; Barber Asphalt 
Pav. Co. v. Watt, 51 La. Ann. 1345, 
26 S 70. 

Md.—Baltimore vy. Raymo, 68 Md. 
569, 13 A 383; Baltimore v. Porter, 
18 Md. 284, 79’ AmD 686. 


Mass.—Union St. R. Co. v.. New 


Bedford, 253 Mass. 304, 149 NE 42;' 


Sullivan v. Mandell, 212 Mass. 174, 
98 NE 690; Warren v. Boston St. 
Comrs., 181 Mass. 6, 62 NE 951; Col- 
lins v. Holyoke, 146 Mass. 298, 15 NE 
908; Grace v. Newton Bd. of Health, 
135 Mass. 490; Jones v. Boston, 104 
‘Mass. 461. 

Mich.—German Lutheran Church 
Soc. v. Mt. Clemens, 179 Mich. 35, 
146 NW 287; Auditor-Gen. v. Calkins, 
136 Mich. 1, 98 NW 742; Hill v. War- 
rell, 87 Mich. 135, 49 NW 479; Whit- 
ney v. Hudson, 69 Mich, 189, 37 NW 
184; Grand Rapids y. Blakeley, 40 
Mich. 367, 29 AmR 5389; Warren v. 
Grand Haven, 30 Mich. 24; Steckert 
v. East Saginaw, 22 Mich. 104; Hoyt 
vy. East Saginaw, 19 Mich. 39, 2 AmR 
76; Williams v. Detroit, 2 Mich. 560. 

Minn.—State vy. Burnes, 124 Minn. 
471, 145 NW 377; Hennepin v. Bartle- 
son, 37 Minn. 343, 34 NW 222; Flint v. 


Webb, 25 Minn. 93; Weller v. ate Paul,'| P 


3 Minn. Dis MeComb v. Bell, 2 Minn. 


Miss.—Jackson v. Tucker, 136 Miss., 


787, 101 S 708. 


Mo.—State v. Ellison, 191 SW 49;) 
Cole v. Skrainka, 105 Mo, 303, 16 SW 


491; Kansas City v. Swope, 79 Mo. 
446: Leach v. Cargill, 60. Mo. 316; 
Kiley v. Oppenheimer, 55 Mo. 374: 
Leslie v. St. Louis, 47 Mo. 474; Wil- 
liams v. Hybskmann, (A.) 
203; Wills v. Burbank, 182 Mo. A. 68, 
167 SW 608; Brigham v. Hickman, 


v. Peters, 136 Mo. A. 168, 115 SW 503; 
Brosnahan y. Pitcher, 133 Mo. A. 660, 
113 SW 1138; Municipal Securities 
Corp. v. Gates, 130 Mo. A. 552, 109 
SW 85; Westport v. Mastin, 62 Mo. A. 
647; Keane vy. Cushing, 15 Mo. A. 96; 
Perkinson vy. McGrath, 9 Mo, A. 26. 

Nebr.—South Omaha v. Tighe, 67 
Nebr. 572, 98 NW 946; Moss v. Fair- 
bury, 66 Nebr, 671, 92 NW 721; Batty 
v. Hastings, 63 Nebr. 26, 88 NW 139; 
Medland vy. Linton, 60 Nebr. 249, 33 
NW 866; Casey v. Burt County, 59 
Nebr. .624, 81 NW 851; Grant v. 
Bartholomew, 58 Nebr. 839, 80 NW 
45; Leavitt v. Bell, 55 Nebr. 57, 75 
NW 524; Horbach v. Omaha, 54 Nebr. 
83, 74 NW 434; Von Steen v. Beatrice, 
86 Nebr. 421, 54 NW. 677. 

N. J.—Erie R. Co. v. Newark, 93 
N. J. L. 90, 107 A 406; Lehigh Valley 
R. Co. v. Jersey City, 81 N. J. L. 290, 
80 A 228; Burnett v. Boonton, 75 N. 
J. Li. 467, 10 A 67; Landis v. Vineland, 
60 NT ae: 264, 37 A 625; Jersey City 


| Brewery Co. v. Jersey City, 42 N. J. 


LOST. 

N, M.—Roswell v. Dominice, 9 N. 
M. 624, 58 P 342; Albuquerque vy. 
Zeiger, 5 N. M. 674, 27 P 315. : 


Ni Y.—In re Melrose Ave., 234 N. Y. 
48, 136 NE 235; Bussing v. Mt. Ver- 
non, 198 N. Y. 196, 91 NE 5438; In re 
Pennie, 108 N. Y. 364, 15 NE 611; 
In re Manhattan R. Co., 102 N. ¥. 
301, 6 NE 590; Moore v. Albany, 98 
N. Y. 396; In re Blodgett, 91 N. Y. 


117; In re Metropolitan Gaslight Co.,! 
526; In re De Pierris, 82 N.; 


85 N. Y. 
Y. 243; Merritt v. Portchester, tk 
INGA 309, 27 AmR 47; In re Sharp, 56 


to pay therefor.®° 

[§ 3003] e. Omission of, or Defects in, Prelimi- 
nary Proceedings—(1) In General. 
proceedings required -by 
sential steps to the validity of an improvement,*+ 
and omission of such proceedings or substantial de- 
fects therein®* will invalidate an assessment ;°*. and 
this is so, although the property may have been 


-Or, 118, 134 P 778, 135 P 336; 


247 SW: 


136 Mo. A. 216, 116 SW 449; Rackliff'} lithic Co. v. Neill, 


“144 O.5.] 599 


All preliminary 
charter or statute are es- 


N.Y; 257,515. AmR> 416; ‘In re Cam- 
eron, 50 N, Y. 502; In re Astor, 50 
N. Y. 363; Knell v. Buffalo, 54 Hun 80, 
7 NYS 233; Hopkins v. Mason, 61 
Barb. 469, 42 HowPr 115; Ziegler v. 
Flack, 54 _N. Y. Super. 69: Helwig v. 
Gloversville, 158 NYS 475; Peo. v. 
Wtica, 7 AbbNCas 414, 58 HowPr 136; 
Sharp v. Speir, 4 Hill 76. 

N. C.—Holton v. Mocksville, 189 N, 
C. 144, 126 SE 326; Tarboro v. ‘Forbes, 
185 N. C. 59, 116 SE 81. 

N. D.—-Minneapolis, ete Re Cosav. 
Minot, 
Kvello v. Lisbon, 38 N. D. 71, 164 NW 
305; Pickton v. Fargo, 10 N. D. 469, 
88 NW 90. 

Oh.—Albrecht v. Cincinnati, 104 
Oh. St. 266, 135 NE 541; Hays v. Cin- 
cinnati, 62 Oh,.-St. 116, 56, NE 658; 
Chamberlain vy. Cleveland, 34. Oh. St. 
551; Robinson y. Logan, 31.Oh. St. 
466; Welker v. Potter, 18 Oh. St. 85; 
Harding v. Cincinnati, 13. Oh: Cir. Ct. 
N. S. 317, 33 Oh. Cir. Ct. 80; Toledo 
Vv. Marlow, 8 Oh. Cir. Ct. N’-S. Ik, 
28 Oh. Cir. Ct. 298 [aff 75 Oh. St. 574, 
mem, 80 NE 1124 mem]. 

Okl.—Oliver v. Pickett, 79 Okl. 315, 
193 PB 526. 

Or.—Watson v. Salem, 84 Or. 666, 
164 P 567, 1184; Dillon Vv. Beacom, 67 
Ran- 
dall v. Salem, 62 Or. 509, 123 P 1099; 
Rogers v,:Salem,, 61. Or. 321; 122 P 
oe Ladd v. Spencer, 23 Or, 193), 31 


Pa.—Harper’s App.,:109..Pa. 9, 1 A 


‘791; Charleroi Borough hie Bailey, 54 


Pa. Super. 331; In re Shady Ave., 34 
Pa. Super. 327; In re Seventeenth, 
ete; Sts, ).21 Pa. Dist. 1008; Philadel- 
phia:v. Ball, £0°Ba.. Co. 92. 

S. D.—Mason vy. Sioux Falls, 2S. D. 
640, 51 NW 770, 89 AmR 802. 

Tex.—Flewellin v. Proetzel, 80 Tex. 
191, 15 SW 10438; Lufkin v. Galveston, 
56 Tex. 522; Uvalde Co. v. Kenney, 
(Civ. A.) 291 SW 622; Bush v. Denton, 
(Civ. A.) 284 SW 251; El Paso Bitu- 
(Civ. A.) 266 SW 
593; Denison v. Smith, (Civ. A.) 260 
SW 207; Ft. Worth vy. Capps Land 
Co., (Civ. A.) 205 SW 491; Celaya v. 
Brownsville, (Civ. A.) 203 SW 153; 
Dallas v. Emerson, (Civ. A.) 36 SW 
304; Ardrey v. Dallas, 13 Tex. Civ. A. 
442, 35 SW 726; Dallas vy. Ellison, 10 
Tex, Civ. A. 28,°30, SW 1128. 

Va.—Norfolk v. Chamberlain, 89 
Va. 196, 16 SE 730; Danville v. Shel- 
ton;- 76: Va. 325. 

Wash.—Rucker y. Everett, 66 Wash, 
366, 119 P 807, 88 LRANS 582; Coats 
Shingle Co. v. Hoquiam, 55 Wash. 690, 
105 P 141; In re Third, etc., Aves., 49 
Wash. 109, 94:P 1075, 95 P 862; Mc- 
Millan v. Tacoma, 26 Wash. 358, 37 P 
68; Spokane Falls v. Browne, 3 Wash. 
845 27 PLOT. 

W. Va.—Moundsville v. Yost, 75 W. 
Wa. 7224, 83: ASHh91 0% Fairmont Vv. 
Bishop, 68. W. Va. 308, 69 SE. 802. 

Wis.—Burnham y. Milwaukee, 155 
Wis. 90, 143 NW 1067; Saunderson v. 
Herman, 95 Wis. 48, 99 NW 977; Hall 
vy. Chippewa Falls, 47 Wis. 267, 2 NW 
279; Massing v. Ames, 37 Wis,- 645. 

Ont.—Sarnia v. BA apadaus 47 Ont. 
L. 496, 53 DomLR 522. 

[a] Establishment of grade by 
unauthorized officer. — Delegation of 
power to the county surveyor to 
establish the grade of a proposed 
sidewalk in violation of charter pro- 
visions invalidates an assessment to 
pay for the improvement. MHardings- 
burg v. Mercer, 172 Ky. 661, 189 SW 
ble 

[b] Failure to hear protest.—An 
assessment for a street improvement 
consisting of curbs and sidewalks on 


51-N. D. 313, 199 NW 875;— 


600 [44° C.J.]° 
benefited by the improvement.*4 Furthermore, where 
the legislature has conferred upon municipalities 
jurisdiction over local assessments, the council must, 
as such, in some manner initiate and set in motion 
the power so conferred, for ‘unless it does so the 
steps taken would be those of the individual mem- 
bers of the council instead of the council itself.% 


a street for one block “where not al- 
ready laid” is invalid, and creates no 
lien, when a protest was filed against 
the laying of the curbs and has not 
been passed upon. Such protest sus- 
pended the jurisdiction of the board 
to order the laying of the curbs until 
the objections thereto were passed 
upon. Gray v. Burr, 138 Cal. 109, 70 
P 1068. Compare infra this section 
note 66 [b]. 

[ec] Filing of affidavit by con- 
tractor.—Where a charter provides 
that no assessment shall be made un- 
less the contractor when the work is 
completed shall file an affidavit that 
his bid was genuine and not collusive, 
and that he had not sought in any 
manner by collusion to secure any 
advantage against the city, etc., a 
failure to file the required affidavit 
renders the assessment void. Barber 
Asphalt Pav. Co. v. Costa, 171 Cal. 
138, 152 P 296. 

[d] Order for improvements. — 
The mayor and aldermen of a city, 
having the powers of selectmen of 
towns under St. (1881) ¢ 192 § 1 could 
order the construction of a sidewalk 
under the power given by Rev. L. c 48 
§ 65, to order special repairs; but 
where the order for a sidewalk fails 
to state that in the judgment of the 
mayor and aldermen public conven- 
ience requires the building of the 
sidewalk as is necessary in acting un- 
der either of the three systems of 
sidewalk assessments authorized by 
Rev. Te '49,-. it is onot apparent 
whether the order was made under 
the act as to specific repairs or under 
the assessment act, and the order 
cannot be made the foundation of an 
assessment. Borden v. Brockton, 208 
Mass. 348, 94 NE 558. 

[e] Void condemnation judgment. 
—Where a condemnation judgment in 
proceedings by a city to change the 
grade of streets is void, an assess- 
ment for the improvement based 
thereon is also void. In re Third, 
etc., Aves., 49 Wash. 109, 94 P 1075, 
95 P 362. 

64. Municipal Securities Corp. v. 
Gates, 130 Mo. A. 552, 109 SW 85. 

65. Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439, 

66. Ark.—Boaz v. Coates, 114 Ark, 
23, 169 SW 312. 

Cal._Hayes v. Handley, 182 Cal. 
28, L8T> P9622). Paving Co. v. 
Los Angeles Fdy. Co., 181 Cal. 685, 
186 P 593; McQuiddy v. Worswick St. 
Pav. Co., 160 Cal. 9, 116 P 67; Warren 
v. Riddell, 106 Cal. 352, 39 P 781; Gill 
v. Dunham, 4 Cal. Unrep. Cas. 229, 34 
P 68; Ransome-Crummey Co, v. Coul- 
ter, 50 Cal. A. 150, 194 P 1051; Burn- 
ham _v. Abrahamson, 21 Cal. ‘A. 274, 
131 P 338; Burns v. Casey, 13 Cal, A. 
154, 109 P 94, 

Ill.—Homewood vy. Granniss, 265 
Ill. 135, 106 NE 442; Heiple v. Wash- 
ington, 219 Ill. 604, 76 NE 854; Ziegler 
v. Chicago, 213 Ill. 61, 72 NE 719; 
Brethold v. Wilmette, 168 Ill. 162, 48 
NE 38; Bradford v. Pontiac, 165 I11. 
612, 46 NE 794. 

Ind.—Bloomington vy. Phelps, 149 
Ind. 596, 49 NE 581; Brownell Impr. 
Co. v. Nixon, 48 Ind. A. 195, 92 NE 
6938, 95 NE 585; Sands v. Hatfield, 7 
Ind. A. 357, 34 NE 654. 

lowa.—Goldsmith v. Sac City, 198 
Iowa 1103, 199 NW 983. Jmission to 

Kan,—Kansas Town Co. v. Argen-' 
tine, 59 Kan. 779, 54 P 1131 [aff 5 
Kan, A. 50, 47 P 542]; Wahlgren vy, 
Kansas City, 42 Kan. 243, 21 P 1068. 

Ky.—Ormsby vy. London, 220 Ky, 


KyL. 579. 
61 


Mo.—Miners’ 
Mo. 20, 158 SW 


156; 


698. 


233; In re 


570, 163 NW 550. 


v. Toledo, 6 Oh. 
Oh. CirstCt 76%; 
nati, 
CincLBul 359. 

Okl1.—Pauls 


ville v. Keeler, 10 


Or. 118, 134 P'77 
A.) 206 SW 703; 


L, 482, 


tions, 
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borough Town Co., 96 Ky. 262, 28 SW 
776; Langan v. Bitzer, 82 SW 280, 26 


Md.—Dashiell vy. Baltimore, 45 Md. 
5 


Mich.—Nelson vy. 
Mich. 659, 64 NW 499; Borgman vy. 
Detroit, 102 Mich. 261, 60 NW 696. 
Bank vy. Clark, 252 
597; Jaicks vy. Mid- 
dlesex Iny. Co., 201 Mo. 111, 98 Sw 
759; Hund vy. Rackliffe, 192 Mo. 312, 
91 SW 500; Webster Groves v. Reber, 
(A.) 226 SW 77; Kribbs v. Lynch, etc., 
Constr. Co., (A.) 215 Sw 778; Mary- 
ville v. Cox, 181 Mo, A; 254, 167 SW 
1166; Salem v. Young, 142 Mo, A. 160, 
125 SW 857; Brigham v, Hickman, 136 
Mo. A. 216, 116 Sw 449, 

Nebr.—Superior - vy. Simpson, 114 
Nebr. 698, 209 NW 505; Biggerstaff 
v. Broken Bow, 112 Nebr. 4,198 NW 
Schreifer y. Auburn, 110 Nebr. 
179, 193 NW 350; Kister vy. Hastings, 
108 Nebr. 476, 187 NW 909; Diederich 
v. Red Cloud, 103 Nebr. 688, 173 NW 


N. J.—Gross y. 
Ne Jil 708; 122 A 203) 

N. Y.—Conde vy. Schenectady, 164 
N. Y. 258, 58 NE 130; Voght v. Buf- 
falo, 1383 N. Y. 468, 31 NE 340; Bath 
v. Stocum, 206 App. Div. 179, 200 NYS 
520; City, ete., Contract Co. v. Bus- 
sing, 156 App. Div. 315, 141 NYS 59; 
Knell v. Buffalo, 54 Hun 80, 7 NYS 
New. York Protestant 
Episcopal Public School, 8 Hun 457 
[aff 68 N. Y. 609 mem]. 

N. C.—Gallimore y. 
191 N.C. 648, 132 S 657. 

N. D.—Will vy, Bismarck, 36 N. D. 


Oh.—Whipple v, Toledo, 7 Oh. Cir. 
Ct. N. S. 520, 29 Oh. Cir. Ct. 42; Ayers 
Cin Ct.- NecS: 157A 26 
Strauss v. Cinein- 
(Reprint) 783523 


Valley vy. Carter, 108 
OKl. 111, 234 P 617; Perkins Vv. Paw- 
huska, 106 Okl, 5, 232 Pp 937; Bartles- 
7 OKl. 14, 229 P 450; 
er-Quinlan Asphalt 
77 P 376; Norris y. 


10 Oh. Dec. 


Crosslin vy. Warn 
Coss 1: OKs 286,01: 
Lawton, 47 Okl. 213 
v. Ritterbusch, 38 Okl. 478, 134 P 961, 

Or.—Austin v. Ti 
P 819; Miller v. Po 
151 P 728; Smith 
179, 146 P 809; D 


rtland, 78 Or. 165, 
v. Jefferson, 75 Or. 
illon ‘vy, Beacom, 67 
8, 135. P 336, 

nio vy. Spears, (Civ. 
aris v, Brenneman, 
64, 126 Sw 58. 

alt Lake City, 47 


Tex.—San Anto 


bo. TexnCivs 4Acod 

Utah.—Stott v. § 
Utah 113, 151 P 988. 

Wash.—Spokane y. Miles, 72 Wash, 
571, 131 P 206; Collins v. Ellensburg, 
68 Wash. 212, 122 Pp 1010; Shehalis vy. 
een 54 Wash. 190, 102 P 1027, 104 P 

6 


Ont.—Canada Go. v. Mitchell, 7 Ont. 
3 OntWR 478. 

[a] Rule applied where the clerk 
failed to make a journal record of 
the couneil’s proceedings in passing 
an ordinance levying a Special assess- 
ment and the action of the mayor and 
council fixing time for giving objec- 
Crosslin vy, 
Asphalt. Co., 71 Ok, 286,, 177 P-376,: 

[b] Failure to consider protest.— 
While it is the duty of a city com- 
consider protests which 
may be entered against an improve- 
ment to be paid for by special as- 
sessment, the failure to consider and 
pass upon the sufficiency and validity 
of protests of owners of less than the 
majority of property in the improve- 


~ 


“I§ 300: 


Nevertheless, if there has been a substantial com- 
pliance with the requirements of the statute or 
charter under which the improvement is made, mere 
technical errors or irregularities in the proceedings 
which do not prejudice or affect the rights of the 
property owners interested will not invalidate the 
assessment ;°° and this rule has sometimes been ex- 


ment district at the next regular 
meeting of the commission after the 
expiration of the time for filing pro- 
tests is not: a jurisdictional defect, 
where it appears that no protests 
were filed within the statutory period 
and that such protests as were filed 
prior to the letting of the eontract 
were investigated and reported upon 
adversely by the paving committee 
of the city commission, consisting of 
the entire commission. Will v. Bis- 
marck, 36 N. D. 570, 163 NW 550. 
apc ope Supra this section note 63 
[ 


Saginaw, 106 


{c] Failure to report what prop- 
erty benefited.—Failure of the clerk 
of the council to comply with a by- 
law requiring him to report as to 
what property would be benefited by 
a proposed improvement and _ the 
probable cost and probable duration 
of the improvement will not invali- 
date the assessment. Canada Cosgve 
Mitchell, 7 Ont, L. 482, 3 OntWR 478. 

] Filing of plans ana specifica- 
tions.—Under a statute providing for 
contracts for paving according to 
plans and specifications filed with the 
city clerk, tax bills for public im- 
provements cannot be declared void 
on the ground that the proceedings 
nowhere provided for the dimensions 
of the roadway, where it appeared 
that the resolution, ordinance, and 
notice of contract referred to specifi- 
cations on file with the city clerk. 
Miners’ Bank vy. Clark, 252 Mo. 20, 
158 SW 597. 

[e] Failure to mark plans and 
specifications as filed will not vitiate 
a city council resolution for street 
Improvements where it is shown that 
they were actually filed. Austin y. 
Tillamook City, (Or.) 254 P 819. 
_[f] Result of investigation of pe- 
tition.—Where town clerk submitted 
petition for local improvement to 
council for consideration, and the pe- 
tition was approved and improve- 
ments made, validity of assessments 
cannot be affected by failure of the 
clerk to certify, in writing, the result 
of an investigation of the petition at 
the time it was submitted. This is a 


Jersey City, 98 


Thomasville, 


, 148 P 123; Shultz} mere irregularity which may be 
Waived. Gallimore y, Thomasville, 
Namook City, 254/191 N. C. 648, 132 Sp 657. 


[2] Order for improvement.—Fail- ~ 
ure of a city council after having de- 
termined to proceed with the con- 
struction of a sidewalk in accordance 
with a previous regular notice of in- 
tention to make an order as required 
by municipal ordinance directing the 
Improvement to be made is not a 
jurisdictional defect but an irregu- 
larity only which does not deprive 
the council of jurisdiction to assess 
and levy a tax therefor. Stott v. Salt 
Lake City, 47 Utah 113, 151 P 98g. 

[h] Approval of 
Specifications for street improvement 


while the statute required it to be 
done to the satisfaction of the super- 
intendent of streets, did not affect the 
validity of assessment for the work 
done, where the contract itself re- 
quired the work to be done to the 
satisfaction of the superintendent, 


Warner-Quinlan 


I A. Pav- 
ing Co. v. Los Angeles Fdy. Co., 181 
Cal. 685, 186 P 593, 

{i] Variance from established 
grade, in ordering permanent street 
improvement, is not jurisdictional 


148, 294 SW 1025; Fox vy. Middles- 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, © 


ry 


pressly affirmed by statutory declaration ;® but such 
statute, of course, is without effect to cure jurisdic- 


tional defects.®8 


«8 3004] (2) Petition for Improvement. 
there is some authority to the contrary,®® it is gen- 
erally held that, where a statute or charter requires 


a petition by property owners for 


local improvement,’? such requirement is jurisdic- 
tional, and where no petition is filed, or the petition 
filed is not in compliance with the requirements, 
an assessment for an improvement made is void.7 
On the other hand, in the absence of any such re- 
quirement, a petition is not necessary to the validity 


of the assessment.?2 


' [§ 3005] (3) Resolution of Intention or Necessity. 
While there is some authority to the contrary,"® it 
is very generally held that, where a resolution of 
intention’ or of necessity?® to make improvements 
is provided for by charter or statute, the require- 
ment is jurisdictional, and an assessment based on 


matter depriving council of jurisdic- 
tion to assess abutting owners. Gold- 
smith v. Sac City, 198 Iowa 11038, 199 
NW _ 983. 

67. See Conde v. Schenectady, 164 
N. Y. 258, 58 NE 130; In re New York 
Protestant Episcopal Public School, 8 
Hun 457 [aff 68 . Y. 609 mem]; 
Johnston v. Oshkosh, 21 Wis. 184. 

68. Ottumwa Brick, 
Ainley, 109 Iowa 386, 
Johnston vy. Oshkosh, 21 Wis, 184. 

{a] As for instance, the giving of 
notice of an improvement. Johnston 
v, Oshkosh, 21 Wis. 184. 

69. See cases infra this note. 

{a] In Washington it has been 
held that, where a statute provides 
that a petition of a designated num- 
ber of property owners may be filed 
with the council for a designated im- 
provement, the filing of the petition 
is not a jurisdictional prerequisite, 
and a failure to file a mere irregu- 
larity which may be waived and that 
an assessment is not void where such 
irregularity has been waived. Red- 
ding v. Spokane, 81 Wash. 263, 265, 
142 P 664; Collins v. Ellensburg, 68 
Wash. 212, 122 P 1010. 


70. See supra § 2388 et Seq. 
71. Cal.—Mulligan v. Smith, 59 
Cal. 206 


Ill.— Brookfield vy. Sterling, 214 Til. 
100, 73 NE 302; L’Hote v. Milford, 212 
Ill. 418, 72 NE 399, 103 AmSR 234. 
But compare Phillips v. Peo., 218 Ill. 
450, 75 NE 1016 (holding that the 
absence of a petition by property 
owners for a local improvement does 
not affect the jurisdiction of the 
court to confirm an assessment for 
such improvement, and is no defense 
to an application for judgment of 
sale against delinquent property). 


Iowa.—Hager v. Burlington, 42 
Iowa 661. 
Minn.—Hawkins v. Horton, 91 


Minn. 285, 97 NW 1053. 

Mo.—California v. Kiesling, (A.) 
180 SW 559. 

Nebr.—South Omaha vy. Tighe, 67 
Nebr. 572, 93 NW 946. 

N. M.—Roswell v. Dominice, 9 N. 
M. 624, 58 P 3842; Albuquerque v. 
BAeigers ib: Ni Mes 674127 P35, 

N. C.—Holton v. Mocksville, 189 
N. C. 144, 126 SE 326; Tarboro v. 
Forbes, 185 N. C. 59, 116 SE 81. 

Pa.—Charleroi Borough vy. Bailey, 
54 Pa. Super. 331; In re Seventeenth, 
ete., Sts., 21 Pa. Dist. 1008, 

Ont.—Sarnia v. McMurphy, 47 Ont. 
i. 496, 63, DombLR 522: 

[a]. Where the petition is not 
signed by a majority of the property 
owners affected by the proposed im- 
provement, the defect is fatal to the 
validity of the assessment. Hawkins 
v. Horton, 91 Minn. 285, 97 SW 1053. 

72. Ellis v. New Mexico Constr. 
Cc., 27 N. M. 312, 201 P 487. . 

. 7% See cases infra this note, 
[a] In Indiana failure to pass a 


MUNICIPAL CORPORATIONS 


While 


the making of a 


[44 C.J.] 601 


proceedings where the resolution is not in compli- 
_ ance with the requirements, or where no resolution 
at all has been passed, is void. However, in accord- 
-ance with the general rule élsewhere considered,”® 
mere irregularities in the passage of a resolution not 
prejudicial to the rights of the property owners will 
not affect the validity of an assessment to pay for 
improvements made by virtue of such resolution.” , 
And it has been held that, although a street has 
been opened under a resolution which is jurisdic- 
tionally defective, this will not affect assessments 
thereafter made in entirely independent proceedings 
for sidewalk and sewer construction in the street, 


in accordance with charter provisions.”® 


resolution of necessity as required by 
Statute, although an _ irregularity, 
will not invalidate an assessment, 
provided notice and a hearing are 
given to the property owners before 
the final assessment is made. The 
statutory requirement is not juris- 
dictional, Hughes v. Parker, 148 Ind. 
692, 48 NE 243, 

[b] In Washington it has been 
held that a failure of the taxing 
officers to initiate an improvement by 
proper resolution does not avoid the 
assessment where an opportunity was 
given to present objections to the as- 
sessment bureau on a reassessment, 
as authorized by statute. Allen v. 
Bellingham, 77 Wash. 469, 187 P 1016. 

74. Piedmont Pav. Co. v. Allman, 
136 Cal. 88, 68 P 493; Union Pav., etc., 
Co. v. McGovern, 127 Cal. 638, 60 P 
169; San Jose Impr. Co, v. Auzerais, 
106 Cal. 498, 39 P 859; Partridge v. 
Lucas, 99 Cal. 519, 33 P 1082; Oakland 
Pav. Co. v. Rier, 52 Cal. 270; Fays- 
soux v. De Chaurand, 36 La. Ann, 547; 


Moundsville v. Yost, 75 W. Va. 224, 
83 SE 910. 
75. Ala.—Garner v. Anniston, 178 


Ala. 430, 59 S 654 [rev 2 Ala, A. 389, 
56 S 874]. 

Ill.—Chicago v. Illinois Malleable 
fron *Col,- 293TH. L09, “127 “NH 349: 
Chicago v. Huleatt, 276 Ill. 466, 114 


NE 1021. 
Iowa.—Peterson vy. Stratford, 190 
Iowa 45, 180 NW 13; Bennett v. 


Pee eis Iowa 67, 115 NW 


Mich.—German Lutheran Church 
Soc. v. Mt. Clemens, 179 Mich. 35, 146 
NW 287; Whitney v. Hudson, 69 Mich. 
189, 37 NW 184; Hoyt v. East Sagi- 
naw, 19 Mich. 39, 2 AmR 76. 

Miss.—Jackson v. Tucker, 136 Miss. 

787, 101 S 708. 
. Mo.—Wheeler v. Poplar Bluff, 149 
Mo. 36, 49 SW 1088; Nevada v, Eddy, 
123 Mo. 546, 27 SW 471; Ruggles v. 
Collier, 43 Mo. 358; Reinert Bros. 
Constr. Co. v. Whitmer, (A.) 206 SW 
387; Ranney v. Cape Girardeau, 185 
Mo. A. 229, 170 SW 342; Schulte v. 
Currey, 173 Mo. A. 578, 158 SW 888; 
Coulter v. Phoenix Brick, etc., Co., 131 
Mo, A. 230, 110 SW 655; Barber As- 
phalt Pav. Co. v. O’Brien, 128 Mo. A, 
267, 107 SW 25; Smith v. Westport, 
105 Mo, A, 221, 79 SW 725; Kirksville 
v. Coleman, 103 Mo. A. 215, 77 SW 
aay: Poplar Bluff v. Hoag, 62 Mo. A. 
672. 

Mont.—Kohn v. Missoula, 50 Mont, 
75, 144 P 1087. 

. Y.—Morey v. Buffalo, 59 Misc. 
603, 111 NYS 463. 

N. D.—Kvello v. Lisbon, 38 N. D. 
71, 164 NW 305. 

Oh.—<Albrecht v. Cincinnati, 104 Oh. 
St. 266, 185 NE 541; Welker v. Potter, 
18 Oh. St. 85, 

S. D.—Mason v, Sioux Falls, 2 S. D. 
640, 51 NW 770, 29 AmSR 802. 

Tex.—Denison v. Smith, (Civ. A.) 


[§ 3006] (4) Ordinances. Where an ordinance au- 
thorizing an improvement is necessary to the validity 
of the improvement,’® an improvement made in the 
absence of any ordinance or under an invalid ordi- 
nance will not support an assessment,®° as there 

_is nothing on which a subsequent proceeding can 


260 SW 207. : 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66. 

[a] Failure properly to describe 
the property to be assessed will ren- 
der the assessment void. Bennett v. 
Prretsaurs, 138 Iowa 67, 115 NW 

[b] Failure properly to describe 
the proposed improvement will render 
the assessment void. Chicago vy. LIlli- 
nois Malleable Iron Co., 293 Ill. 109, 
127 NE 349; Chicago v. Huleatt, 276 
Til. 466, 114 NE 1021; Reinert Bros. 
Constr. Co. vy. Whitmer, (Mo. A.) 206 
SW 387; Schulte v. Currey, 173 Mo. A. 
578, 158 SW 888; Smith v. Westport, 
105 Mo. A. 221, 79 SW 725; Kansas 
City v. Askew, 105 Mo. A. 84, 79 SW 
483; Kirksville v. Coleman, 103 Mo. 
A. 215, 77 SW 120. 

Resolution of intention or necessity 
See supra § 2400 et seq. 

76. See supra § 3002, 

77. Whipple v. Toledo, 7 Oh. Cir. 
Ct. N. S. 520, 29 Oh. Cir. Ct. 42; Dillon 
v. Beacom, 67 Or. 118, 184 P 778, 135 
P 336. 

[a] Date for hearing protest.— 
The fact that the date for hearing 
protest was not contained in the reso- 
lution of intention by the city council 
to construct a water main assessable 
to abutting property but was fixed by 
a separate resolution was at most 
only an irregularity not vitiating the 
assessment. Dillon v. Beacom, 67 Or. 
118, 1384 P 778,185 P 386. 

[b] Delay between petition and 
resolution for improvement.—A delay 
on the part of the council of a mu- 
nicipality of about two years between 
the original filing of a petition for a 
certain street improvement and. the 
council’s resolution for the same will 
not operate to invalidate the assess- 
ment levied to pay therefor, it ap- 
pearing that such petition was never 
withdrawn or-abandoned. Whipple 
v. Toledo, 7 Oh. Cir. Ct, N.S. 520, 29 
Oh, Cire Ct. b42% 

78. Bussing v. Mt. Vernon, 198 N. 
Y. 196, 91 NE 543. 


79. See supra § 2437, 

80. Ark.—Gregg v. Stuttgart, 88 
rie) 597, 115 SW 394 (recognizing 
rule). 


Cal.—Peck v. Stassforth, 156 Cal. 
201, 103 P 918, 156 Cal. 203, 103 P 919, 

Ga.—Madison v. Spears, 159 Ga, 
241, 125 SE 380. 

Ill.—Chicago v. Jerome, 301 Ill. 587, 
134 NE 92; Winnetka: Park Dist. v. 
Brandl, 301. Ill. 265, 133 NE 765; Peo. 
v. Meerts, 267 Ill. 210, 108 NE 57; 
Chicago v. Edens, 264 Ill. 64, 105 NE 
730; Moline v. Tri-City R. Co., 262 
Ill. 122, 104 NE 271; Chicago v. Far- 
well, 260 Ill. 565, 103 NE 606; Chicago 
v. Cummings, 250 Ill. 428, 95 NE 478; 
American Hide, ete., Co. v. Chicago, 
203 Ill. 451, 67 NE 979; Walker v. 
Peo., 202 Ill. 34, 66 NE 827; Paxton v. 
Bogardus, 201 Ill. 628, 66 NE 8535 
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rest.81. And where an improvement is made without 
an ordinance authorizing it, the passing of an ordi- 
nance after the work on the improvement is com- 
pleted serves no purpose whatever, and an assess- 
ment levied to.pay for such improvement is void.*? 
However, in a proceeding to charge a property owner 
for an improvement built in one district, any defect 
_in an ordinance relating to another district will not 
affect his liability.8? And in accordance with prin- 
ciples elsewhere considered** it will be sufficient if 
the ordinance is in substantial compliance with the 
charter or statute.8° And the assessment will not 
be invalidated for mere irregularities in its pas- 
sage,®* or because it failed to fix the time for the 
completion of the work,** or to fix the value of the 
lots assessed,** or because the ordinance provided 
that the tax installments should not begin to draw 
interest until a day later than that provided by 
statute.8® And it has been held that mere reference, 
in an ordinance confirming an initial ordinance under 
which was’ levied an assessment, to the initial ordi- 
nance as having been amended, without more, did 
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not suffice to establish lack of authority for a pro- 


ceeding resulting in a decree assessing the cost of 
an improvement against defendant’s property.°° 
Where the charter does not require the ordinance 
to designate the manner in which the cost of the 
improvement to be made is to be apportioned, the 
fact that the ordinance in attempting to do so does 
not follow the manner of apportionment provided by 
the charter does not render the assessment invalid, 
provided there is nothing to mislead the property 
owners.®! And it has been held that it is not a ma- 
terial variance that an ordinance directed a local 
improvement to be paid wholly or in part by a spe- 
cial assessment upon property benefited, and that the 
judgment recited that the ordinance required the 
same to be paid for in whole by such assessment, 
where the board of eminent domain commissioners 
found that no part of the cost should be borne by 
the city.®? 

[§ 3007] (5) Notice. Where, by charter or stat- 
ute, notice of a proposed improvement is required,°* 
it has very generally been held in most®* but not in 


[§§ 3006-3007 


Johnson v. Peo., 189 Ill. 83, 59 NE 
515; Connecticut Mut. L. Ins, Co. v. 
Chicago, 185 Ill, 148, 56 NE 1071; 
Smith y. Chicago, 169 Ill. 257, 48 NH 
445; Peo. v. Hurford, 167 Ill. 226, 47 
NE 368; Cass v. Peo., 166 Ill. 126, 46 
NE 729; Title Guarantee, etc., Co. v. 
Chicago, 162 Ill, 505, 44 NE 832; Cul- 
ver v. Peo., 161 Ill. 89, 43 NE 812; 
Pells v. Peo., 159 Ill. 580, 42 NE 784; 
Alton v. Middleton, 158 Ill. 442, 41 
NE 926; Washington Ice. Co, v. Chi- 
cago, 147 Ill. 327, 35 NE 378, 37 Am 
SR 222; Carlyle v. Clinton, 140 Il. 
512, 30 NE 782; Alton v. Foster, 74 
Oskaloosa, 


TH.: A. 511. 

Iowa.—Martin v. 126 
Iowa 680, 102 NW 529. 

Kan.—Barron v. Krebs, 41 Kan. 338, 
21 P 2385; Newman v. Emporia, 32 
Kan. 456, 4 P 815. 

Ky.—Bridge’s Son v. Kelly, 156 Ky. 
96, 160 SW 771; Richardson v. Mehler, 
111 Ky. 408, 63 SW 957, 23 KyL 917. 

Md.—Baltimore v. Porter, 18 Md. 
284, 79 AmD 686. 

Mo.—Monnett v. Fowler, 184 Mo. A. 
615, 170 SW 684; Rackliff v. Peters, 
136 Mo, A..168, 115 SW 503. 

N. J.—Burnett v. Boonton, 75 N. 
J. L. 467,70 A 67, 

Wash.—In re Third, etce., Aves., 49 
Wash. 109, 94 P 1075, 95 P 862. 

W. Va.—Moundsville v. Yost, 75 W. 
Va. 224, 83 SE 910. 

[a] Failure to fix grade of side~ 
walk.—Where by charter or statute 
a sidewalk ordinance must fix the 
grade for the sidewalk, a failure to 
do so will avoid an assessment for 
the sidewalk. Peo. v. Meerts, 267 Ill. 
210, 108 NE 57. 

[b] Initiation by resolution of 
proceedings for an improvement will 
not suffice where the charter requires 
this to be done by ordinance and an 
assessment based on proceedings so 
initiated is void. Barron y. Krebs, 41 
Kan 338,::21 PP 235. 

[¢] Improvements not provided 
for by ordinance.—Where under a 
town charter a street improvement 
can be made only by ordinance, and 
the ordinance for that purpose pro- 
vides merely that the street be 
graded, and the improvement made 
thereunder includes paving with mac- 
adam, the benefit of the macadam 
pavement cannot be assessed against 
the abutting property owner. Bur- 
re v. Boonton, 75 N. J. L. 467, 70 
{d] Effect of curative statutes.— 
Where an ordinance is wholly void 
because not enacted in accordance 
with statutory requirements, a stat- 
ute providing that no error in the 
proceedings of the council shall ex- 


empt the party charged therewith | 


with the amount due for work done 
under the ordinance, as the general 
council or the court in which the suit 
is pending may make such correc- 
tions as are necessary to do justice 
between the parties, has no applica- 
tion. Bridge’s Son v. Kelly, 156 Ky. 
96, 160 SW 771. 

In Alabama it is held that an 
ordinance or resolution of 
some character is essential and indis- 
pensable, but that if there is an ordi- 
nance the mere fact that it is inade- 
quate will not render the assessment 
void where the property owners did 
not object to the preliminary pro- 


ceedings. Garner v. Anniston, 178 
Ala, 430, 59 S 654 [rev 2 Ala. A. 389, 
56 S 874]. 

81. Lovington v. Gregory, 287 Ill. 


169, 122 NE 504. 

82. Weld v. Peo., 149 Ill. 257, 36 
NE 1006; Alton v. Job, 108 Ill. A. 378; 
Newman v. Emporia, 32 Kan. 456, 4 
P 815. Compare Boaz vy. Coates, 114 
Ark. 23, 169 SW 312 (where proceed- 
ings for the laying of sidewalks by 
an improvement district of a munici- 
pality were regular up to the publi- 
cation of the ordinance levying the 
assessment, the fact that the ordi- 
nance was invalid does not preclude 
the city council from passing a new 
ordinance and publishing it in accord- 
ance with the laws then in force). 

[a] In other words where work 
must be done in pursuance of an ordi- 
nance, if the work is not so done the 
taxes levied for the improvement are 
void and cannot by ordinance or ‘oth- 
erwise be so ratified as to become 


valid. Newman v. Emporia, 32 Kan. 
456, 4 P 815. 
83. Stuttgart, 88 Ark. 


Gregg v. 
597, 115 SW 394. 

84. See supra § 3002. 

85. East St. Louis v. Vogel, 276 
Ill. 490, 114 NE 941; Ormsby v. Lon- 
don, 220 Ky. 148, 294 SW 1025; Kirk- 
wooe v. Handlan, 285.Mo, 92, 225 SW 


86. Kansas Town Co. v, Argentine, 
5 Kan, A. 50, 47 P 542. , 

[a] For instance, where the ordi- 
nance was passed before the expira- 
tion of the time allowed for filing re- 
monstrances. Kansas Town Co. v. 
Argentine, 5 Kan. A. 50, 47 P 542. 

87. Jaicks v, Middlesex Inv. Co., 
201 Mo. 111, 98 SW.>759; Hund v. 
Rackliffe, 192 Mo. 312, 91 SW 500; 
Webster Groves v. Reber, (Mo. A.) 
226 SW 77; Koch v. Shepherd, (Mo. 
A.) 198 SW 601; Brigham v. Hick- 
man, 136 Mo. A. 216, 116 SW 449. 

88. Strauss v. Cincinnati, 10 Oh. 
Dec. (Reprint) 788, 23 CincLBul 359. 

89. Bradford v. Pontiac, 165 Ill. 
612, 46 NE 794. 


90. Bradford v. 
Ala. 591, 112 S 200. 


Huntsville, 215 


91. Fox v. Middlesborough Town 
Co.; 96 Ky. 262,28 SW 776,216 Ky 
455.77 

92. Spokane v. Miles, 72 Wash. 


571;,°1381 Ps 206. 

93. See supra § 2407. 

94. Cal.—White v. Harris, 116 Cal. 
470, 48 P 382; Spaulding v. North San 
Francisco Homestead, etec., Assoc., 87 
Cal. 40, 24 P 600, 25 P 249; Burnett 
v. Sacramento, 12 Cal. 76, 73 AmD 
518; Pierce v. Los Angeles, 15 Cal. A. 
702, 115 P 746. 

olo.—Dumars v. Denver, 16 Colo, 
A, 375, 65 P 580. 7 

Ill.—East St. Louis v. Davis, 233 
Ill, 553, 84 NE 674. 

Ind.—Clements v. Lee, 114 Ind. 397, 
16 NE 799. 

Ilowa.—Gilchrest v. Des Moines, 131 
NW 776; Starr v. Burlington, 45 Iowa 
87; Dubuque v. Wooton, 28 lowa 571. 

La.—State v. New Orleans, 148 La. 
1045, 88 S 892; Fayssoux v, De Chau- 
rand, 36 La. Ann, 547; Egan y. Rich- 
ardson, 10 La, A. (Orleans) 194. 

Mich.—Thayer Lumber Co. v. Mus- 
kegon, ,152 Mich. 59, 115 NW. 957; 
Auditor-Gen, v. Calkins, 1386 Mich. 1, 


98 NW 742; Brush v. Detroit, 32 Mich. | 


43, But see Sandusky v. Roberts, 226 
Mich. 63, 196 NW 974 (where the de- 
cision of the lower court was affirmed 
by an evenly diviced court. It was 
held that failure to give notice of a 
street improvement did not render an 
assessment therefor invalid where a 
majority of the owners liable to be 
assessed filed a petition for reassess- 
ment which was ordered by the coun- 
cil under statutory’ authority for so 
doing). 

Mo.—Dennison v. Kansas City, 95 
Mo. 416, 8 SW 429. 

Mont.—Kohn vy. Missoula, 50 Mont. 
75, 144 P 1087, 

Nebr.—Grant v. Bartholomew, 58 
Nebr. 839, 80 NW 45. 

N. J.—Erie R. Co. v. Newark, 93 
N. J. LG. 90, 107 A 406; Loeker v. 
South Amboy, 62 N. J. L. 197, 40 A 
637; Landis v. Vineland, 60 N. J. L. 
264, 87 A 625. 

N. Y.—In re Anderson, 60 N. ¥. 457; 
Ziegler v. Flack, 54 N. Y. Super. 69. 

Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809; Dyer v. Bandon, 68. Or. 
406, 136 P 652; Johns v. Pendleton, 
66 Or. 182, 133 P.817, 134 P 312, 46 
LRANS 990, AnnCas1915B 454; Jones 
v. Salem, 63 Or. 126, 123 P 1096; Ladd 
v. Spencer, 23 Or. 193, 31 P 474, 

Wash.—Coats Shingle Co. v. Hu- 
quiam, 55 ash. 609, 105 P 141, 

SRO eat 2 v. Oshkosh, 21 Wis. 
[a] Failure to describe property 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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all®® jurisdictions that this requirement is jurisdic- 
tional and that a failure to give notice or to give 
the notice prescribed will invalidate an assessment 
for the improvement, unless notice or defect in the 
notice given is waived, or unless the property own- 


ers have in some manner estopped 
relying upon the objection.®%? 


be sufficient.99 


Curative statute. The giving of notice being ordi- 
narily considered jurisdictional,! it has been held 


that failure in this regard is not 


ute providing that no error or informality in the 
proceedings not affecting the substantial justice of 
the tax itself shall affect its validity;? but there is 
authority not in accord with this view.® 

Failure to enter of record proof of notice of the 


time and place of the hearing of 


to be assessed for the proposed im- 
provement will invalidate an assess- 
ment for the cost thereof. Thayer 
Lumber Co. v. Muskegon, 152 Mich. 
69, 115 NW 957, . 

{b] Failure to state approximate 
location of proposed improvement is 
fatal to the validity of the assess- 
ment. Thayer Lumber Co. v. Muske- 
gon, 152 Mich. 59, 115 NW 957; Johns 
v. Pendleton, 66 Or. 182, 133 P 817, 
134 P 312, 46 LRANS 990, AnnCas 
1915B 454. ’ 

95. See cases infra this note. 

[a] In Indiana failure to give no- 
tice of a resolution of necessity as 
required by statute, although an ir- 
regularity, will not invalidate an as- 
sessment where notice and hearing 
was given to the property owners be- 


fore final assessment was made. 
Pittsburgh, ete., R. Co. v. Fish, 158 
Ind. 525, 63 NE 454; Hughes v. 


Parker, 148 Ind. 692, 48 NE 243; Bar- 
ber Asphalt Pay. Co. v. Edgerton, 125 
Ind. 455, 25 NE 436. 

96. Hildreth v. Longmont, 47 Colo. 
79, 105 P 107; Andre vy. Burlington, 
141 lowa 65, 117 NW 1082. 

[a] Appearance in response to the 
notice, without raising any question 
as to its sufficiency and the making 
of objections to the proposed im- 
provement, constitutes a waiver of 
the defect in the notice. Hildreth v. 
Longmont, 47 Colo. 79, 105 P 107; 
Andre v. Burlington, 141 Iowa 65, 117 
NW 1082. 

97. Gilcrest v. Des Moines, 157 
Iowa 525, 137 NW 1072, 189-NW 552. 

[a] An estoppel arises where an 
improvement is ordered in pursuance 
of a petition of the property owners. 
In these circumstances they should 
not be permitted to complain of want 
of notice or that the notice was de- 
fective. Gilchrest v, Des Moines, 
(lowa) 131 NW 776, 779 (‘To hold 
that one who has petitioned for a 
particular improvement must be noti- 
fied in order that he may object to its 
being made as petitioned for at a 
designated time will be equivalent to 
declaring and protecting the right to 
assume contradictory positions’’). 

98. See supra § 3002. 

;. 99.- Burns v. Casey, 13 Cal. A, 154, 
158, 109 P 94; Voght v. Buffalo, 133 
N. Y. 468, 31 NE 340; Delaware, etc., 
Canal Co. v. Buffalo, 39 App... Div. 
333, 56 NYS 976 [aff 167 N. Y. 589 
mem, 69 NE 1119 mem]. 

“A substantial compliance with 
their provisions ought to be all that 
should be required, by which we are 
to be understood as meaning that, 
where property owners and bidders 
for the work have been given such 
notice, in form required by law, of 
the proposed improvement as will put 
them in possession of fairly accurate 
knowledge of the character and ex- 
tent of the work to be done and of a 
reasonable approximation of the de- 
tailed and total cost of the improve- 


“ment, and the work has been well 


And, in accordance 
with principles elsewhere considered,®® substantial 
compliance with the provisions regarding notice will 
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themselves from 
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making of an improvement will not vitiate an assess- 
ment on collateral attack.* 

[§ 3008] (6) Estimate of Cost of Improvement. 
Where preliminary estimates of the cost of an im- 
provement are required by charter or statute,> a 
failure to make such estimates or to make them in 
the manner required, constitutes a fatal defect. in 
the proceedings which will invalidate the assess- 
ments,® in the absence of some special statutory 


provision limiting or modifying this rule.’ However, 


cured by a stat- 


objections to the 


performed, then in that case no as- 
sessment ought to be nullified and the 
contractor thus foreed to suffer a 
heavy loss, or perhaps made a bank- 
rupt, merely because of the omission 
by the authorities to-observe some 
immaterial technical requirements of 
the law by whose provisions alone 
the work is authorized.” Burns v. 
Casey, supra. 

[a] Yhus a slight variance be- 
tween the description of the work 
contained in the notice and that 
specified in the plans in accordance 
with which the work was actually 
done and by which the property own- 
ers were not misled will not vitiate 
the assessment.  Voght v. Buffalo, 
133 N. Y. 4638, 31 NE 340; Delaware, 
etc., Canal Co. v. Buffalo, 39 App. Div. 
333,56 NYS 976) faff L6T:cNecY. 589 
mem, 60 NE 1119 mem]. 


1. See supra § 2407. 
2. Johnston vy. Oshkosh, 21 Wis. 
184. See also supra §§ 2463-2465 


(curing defects and irregularities). 

3. City Constr. Co. v. Kenny, (Cal. 
A.) 256 P 601 (in an action to fore- 
close a lien for street work, defend- 
ant’s testimony that she did not re- 
ceive mailed notice will not prevent 
recovery, where there was no evi- 
dence that notice was not mailed ac- 
cording to ordinance, which provided 
that mailing was nonjurisdictional, 
and that failure to receive notice 
should not affect validity of proceed- 
ings). 

4. Bloomington v. Phelps, 149 Ind. 
596, 49 NE 581. 

5. See supra § 2421. 

6. Cal.—Gafney v. San Francisco, 
72 Cal, 146, 13 P 467; Thomason v. 
Ruggles, 69 Cal. 465, 11 P 20. 

Ill.— Chicago v. Nodeck, 202 Ill. 
257, 67 NE 39; Bass v. Chicago, 195 
Ill. 109, 62 NE 913; Clarke v. Chicago, 
185 Ill. 354, 57 NE 15; Goodwillie v. 
Lake View, 21 NE 817; Workman v.,. 
Chicago, 61 Ill. 463. 

Kan.—Olsson v. Topeka, 42 Kan. 
709, 21 P 219; Gilmore v. Hentig, 33 
Kan... 156, 5 P 781. 

Mich,—Mills v. Detroit, 95 Mich. 
422, 54 NW 897. 
ee v. St. Paul, 5 Minn. 
ov. 

Mo.—Williams v. Hybskmann, (A.) 
247 SW 208. 

Nebr.—Diederich v. Red Cloud, 103 
Nebr. 688, 173 NW 698 (recognizing 
rule); Moss vy. Fairbury, 68 Nebr. 671, 
92 NW 721. 

N. J.—Anderson v. Passaic, 44 N, J. 
L. 580. 

Oh.—Kelly v. Cleveland, 34 Oh. St. 
8 


468. 

Or.—Miller v. Portland, 78 Or. 165, 
SIP 728, 

Pa.—Erie v. Brady, 150 Pa. 462, 24 
A 641, 


Tex.—Frosh v. Galveston, 73 Tex. 
401, 11 SW 402; Ardrey v. Dallas, 13 
Tex. Civ. A. 442, 35 SW 726; Dallas 
Ve OF eae 10 Tex, Civ. A. 28, 30 SW 
1128. 


in accordance with principles heretofore considered,® 
an assessment will not be invalidated by reason of 
irregularities in the making of the estimates which 
are technical merely and not of a character to work 
injury to the property owners interestéd.? 
is not essential to the validity of the assessment 
that the preliminary estimate of the cost of an im- 
provement should be absolutely accurate since a rea- 
sonable margin for miscalculation must be allowed.?° 


And it 


Wis.—Burnham v. Milwaukee, 155 
Wis. 90, 143 NW. 1067; State v. 
Ashland, 88 Wis. (599, 60 NW 
ee Myrick v. La Crosse, 17 Wis. 
442, 


{a] Incorporation in resolution.— 
If the engineer's estimate of cost, 
itemized to the satisfaction of the 
board, is incorporated in the record of 
the first resolution, it is not essential 
that other parts of the engineer’s re- 
port, including his signature, be so 
incorporated. Ziegler v. Chicago, 213 
Ill, 61, 72 NE 719. : 

[b] Made by officials without au- 
thority.— Where the charter requires 
the estimate of cost of a proposed 
sewer to be made by city -engineers 
or other proper officers, tax bills is- 
sued to pay the cost of an improve- 
ment constructed under a contract 
based on an estimate prepared by the 
assistant engineer of a city are in- 
valid. Williams v. Hybskmann, (Mo. 
A.) 247 SW. 208. ! 

7 McKusick v. Stillwater, 44 
Minn, 372, 46 NW 769 (under a clause 
in a charter providing that no omis- 


‘sion, informality, or irregularity in, 


or preliminary to, making any spe- 
cial assessment shall affect the valid- 
ity of the same where the assessment 
roll has been adopted by the city 
council, and requiring such objections 
to be taken in the form and at the 
time prescribed by the charter, an 
omission by the council to make a 
preliminary estimate of the cost of a 
proposed improvement before the as- 
sessment is made must be treated as 
an irregularity merely, and the ob- 
jection must be taken in the same 
proceeding). 

8 See supra § 3002. ' 

9. Heiple v. Washington, 219 Ill. 
604, 76 NE 854; Schreifer v. Auburn, 
110 Nebr. 179, 1983 NW 350; Diederich 
v. Red Cloud, 103 Nebr. 688, 173 NW 


698. 
[a] Rule applied.—(1) Where 
estimates were not made by the 


regularly elected city engineer pro- 
vided for by statute, but by an en- 
gineer specially employed for that 
purpose by the city, the regularly 
employed engineer not being compe- 
tent to do the work. Schreifer v, Au- 
burn, 110 Nebr. 179, 193 NW _ 350; 
Diederich v. Red Cloud, 103 Nebr. 
688, 173 NW 698. (2) Where the esti- 
mate was signed by. one as public 
engineer who was not such in fact 
but who was requested to act by the 
board of local improvement which ap- 
proved the estimate, which estimate 
is not shown to be improper. Heiple 
Vv. pvestington, 219 Till. 604, 76 NE 
854, 
10. Miller v, Portland, 78 Or. 165, 
151 P 728 (where it was said, how- 
ever, that, where the expense in- 
curred in constructing. the improve- 
ment is more than one hundred and 
twenty-five per cent above the orig- 
inal estimate, it is time to call a halt 
to. such proceedings), 


604 [44 0.5.] 


Relatively small mistakes in the estimate will not 


invalidate the assessment.?? 


[§ 3009] f. Invalidity of, or Irregularity in, Con- 
A valid assessment cannot 
be made for work done under a void contract.’” 
Irregularities in letting and making.'® 
comply with mandatory provisions in respect of the 
contract for improvements** will invalidate an as- 
Accordingly, while a substan- 
tial compliance with the requirements of charter, 
statute, or ordinance governing the letting and mak- 
ing of contracts for local improvement is all that 
is necessary,!® a substantial failure to comply with 
these requirements will defeat assessments for the 


tract—(1) In General. 


sessment therefor.'® 


11. Chicago vy. Davis, 253 Ill. 404, 
97 NE 700; Maryville v. Cox, 181 Mo. 
A, 254, 167 SW 1166. i 

{a]. Thug the fact that the engi- 
neer’s estimate of the cost of paving 
a street contained an estimate of the 
cost of adjusting sewer manholes, 
when in fact no manholes were to be 
adjusted, did not render the whole 
proceeding void, and did not justify 
the sustaining of objections to the 
confirmation of an assessment for 
the work, where the estimated cost 
for the adjustment was very small as 
compared with the cost of the en- 
tire improvement. Chicago vy. Davis, 
258 Ill. 404, 97 NE 700. 

12. U. S.—Allen v. Davenport, 132 
Fed. 209, 65 CCA 641. 

Ala.—Inge v. Mobile Public Works, 
135 Ala. 187, 33 S 678, 98 AmSR 20. 

Cal.—Van Loenen v. Gillespie, 152 
Cal. 222, 96 P 87; Blochman v. 
Spreckles, 135 Cal. 662, 67 P 1061, 57 
LRA 213; Gray vy. Richardson, 124 
Cal, 460, 57 P 885; Capron v. Hitch- 
cock, 98 Cal. 427, 33 PB 431; Perine v. 
Forbush, 97 Cal. 305, 32 P 226; Brock 
v. Luning, 89 Cal. 316, 26 P 972. 

Ga.—Montgomery v. Atlanta, 162 
Ga. 534, 134 SE 152, 47 ALR 233; 
Sanders v. Gainesville, 141 Ga. 441, 
81 SE 215. 

Ind.—Leeds v. Warren-Scharf As- 
phalt Pav. Co., 43 Ind. A, 736, 86 NE 
510. 

Towa.—Swan v. Indianola, 142 Iowa 
731, 121 NW 547; Allen v. Davenport, 
107 Iowa 90, 77 NW 5382. 

Ky.—Ashland v. Stewart, 213 Ky. 
234, 282 SW 1092; Worthington v. 
Covington, 82 Ky. 265. 

La.—MecManus v. Scheele, 116 La. 
72, 40 S 585; McKee v. Brown, 23 ha. 
Ann. 306. 


Mass.— Warren v. Boston St. 
Comrs., 181 Mass. 6, 62 NE 951. 
Mo.—Thrasher v. Kirksville, 204 


SW 804; Mayes v. Adair County, 194 
SW 58; Verdin v. St. Louis, 131 Mo. 
26, 33 Sw 480, 86 SW 52; Webster 
Groves v. Reber, (A.) 212 SW 38; 
McKine vy. Independence, 175 Mo. A. 
332, 162 SW 326; Galbreath v. New- 
ton, 30 Mo. A. 380. 

Mont.—Cooper v. Bozeman, 54 
Mont, 277, 169 P 801. 

N. Y.—Helwig v. Gloversville, 158 


NYS 475. 
Okl.—Morrow v. Barber Asphalt 
Pav. Co; 27 “OK 247, 111s P. 198: 


Or.—Watson v. Salem, 84 Or. 666, 
164 P 567, 1184; Miller vy. Portland, 
718°Or. 166, 151 P7728. 

Pa.—Harrisburg v. Mish, 14 Pa. 
Super. 496. 

Tex.—Denison vy. Smith, (Civ. A.) 
260 SW 207; Douglass: v. Myrick, 
(Civ. A.) 159 SW 422. 

Wash.—MecAllister v. Tacoma, 9 
Wash. 272; 37 P 447, 658. 

Wis.—Burnham vy. Milwaukee, 155 
Wis. 90, 148 NW 1067. 
~ Ont.—Sarnia v. McMurphy, 47 Ont, 
L, 496, 53 DomLR 522. 

{a] For the reason that the as- 
sessment would be levied to pay a 
claim not legally due. Sanders v. 
Gainesville, 141 Ga. 441, 81 SE 215. 

{b] Interest of officer in contract. 
—No valid assessment can be made 
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improvements contracted for ;17 and it has been held 


that this is so, although the cost of the improve- 


Failure to 


for street work done under a contract 
void under a statute providing that 
no city officer shall be interested in 
a contract to which the city is a 
party, and that any contract contrary 
to the provisions thereof shall _ be 
void. Capron v. Hitchcock, 98 Cal. 
427, 33 P 4381. 
13. Provisions: 
As to bids see infra § 3010. 
As to time of completing work see 
infra § 3011, 
Imposing unauthorized burdens see 
infra §§ 3012, 3013. 
Not affecting validity see infra § 3014. 
14. See supra §§ 2484-2630. 
15. Leeds v. Warren-Scharf <As- 
phalt Pav. Co,, 43 Ind. A, 736, 86 NE 
510; Michel v. Taylor, 143 Mo. A. 683, 
oe SW 949; and cases infra this sec- 
ion. 
16. Main v. Fort Smith, 49 Ark. 
ci 5 SW 801; and.cases infra note 


[a]. Substantial compliance illus- 
trated.—Under an ordinance of the 
city of Fort Smith, which provides 
that contracts for the improvement 
of streets shall be let to the lowest 
bidder, and that the lowest bid shall 
be submitted to the council for action, 
a contraet for the construction of 
gutters was let by a committee ap- 
pointed for that purpose, and after- 
ward the council, with a full knowl- 
edge of all the facts, made an order 
authorizing the committee to employ 
a superintendent of the work. It was 
held that the order for the employ- 
ment of the superintendent was an 
acceptance of the bid, and that the 
provision of the ordinance requiring 
its submission to the council was 
substantially complied with. Main 
v. Fort Smith, 49 Ark, 480, 5 SW 801. 

17. Cal.—Perine v. Forbush, 97 
Cal. 305, 32 P 226; Oakland Pav, Co. 
v. Rier, 52 Cal. 270. 

Ind.—Leeds v. Warren-Scharf As- 
ppott Pav. Co., 43 Ind. A. 736, 86 NE 


Iowa.—Comstock v, Eagle ‘Grove, 
133 Iowa 589, 111 NW 51. 

Ky.—Ashland v. Stewart, 213 Ky. 
234, 282 SW 1092; Tompkinsville v. 
Miller, 195 Ky. 143, 241 SW 809s 
ae radars v. Covington, 82 Ky. 


La.—McKee v. Brown, 23 La. Ann. 


306. 
Mass.— Warren vv, Boston St. 
Comrs,, 181 Mass. 6, 62 NE 951. 
Mo.—Barber Asphalt Pav. Co. vy. 


Munn, 185 Mo. 552, 88 SW 1062; Neill 
v. Gates, 152 Mo. 585, 54 SW 460; 
Jones v. Plummer, 137 Mo. A. 337, 118 
Sw 109; Muff v. Cameron, 134 Mo. 
607, 114 SW 1125, 117 SW 116; Mar- 
shall v. Wisdom, 127 Mo. A. 640, 106 
SW 1078; Excelsior Springs v, Etten- 
son, 120 Mo, A. 215, 96 SW 701; Kan- 
sas City v, Askew, 105 Mo, A, 84, 79 
SW 483; Kirksville v. Coleman, 103 
Mo, A. 215, 77 SW 120. 

Mont. — Cooper  v. 54 
Mont. 277, 169 P 801. 

N. Y.—In re Pennie, 108 N. Y. 364, 
15 NE 611. 

Okl.—Bartlesville v. Keeler, 107 
Okl. 14, 229 P 450; Morrow v. Bar- 
ber Asphalt Pav. Co., 27 Okl, 247, 111 


Bozeman, 


ment was not in fact increased by reason of the 
manner in which the contracts were let.’® 
ing the rule just stated,’® it has been held that 
failure to make an assessment before letting the con- 
tract,2° failure to enter into?! or to execute” the 
contract within the time prescribed by statute, fail- 
ure to have plans and specifications for the work 
on file at the time the contract is let,?* failure to 
annex specifications to the contract,** failure to 
refer the contract to a committee of the couneil,?* 
failure to require the bond prescribed by statute,”® 
or failure to give notice of the letting of the con- 


Apply- 


Pos. i 

Or.—Watson vy. Salem, 84 Or, 666, 
164 P 567, 1184; Portland v. Bitumin- 
ous Pay.. Co., 33. Or.. 307, 52 PP y28; 72 
AmSR 713, 44 LRA 527. 

Pa.—Fell v. Philadelphia, 81 Pa. 58. 

Tex.—Texas Transp. Co. v. Boyd, 


67 Tex, 153, 2 SW 364; Dallas v. 
ea 10 Tex. Civ. A, 28, 30 SW 
dt 5 


Wis.—Burnham y. Milwaukee, 155 
Wis. 90, 143 NW 1067. 
_ [a] Severable provisions.—Illegal- 
ity of a contract for a sewer improve- , 
ment, in that the successful bid, by 
specifying the rate per cubic yard for 
loose rock excavation, did not con- 
form to the form provided by the city 
council, so that the cost of the work 
exceeded the next lowest bid, is sev- 
erable, and its extent ascertainable, 
so that the contract was enforceable 
against property owners as purged of 
excess. North View Land Co. v. 
EE ae Rapids, 185 Iowa 1032, 169 NW 


18. Warren v. Boston St. Comrs., 
181 ae 6, a 62 NE 951; Independ- 
ence v. Knoepker, 134 Mo, A, 601 
SW 1129. ae 

“The Legislature prescribed a cer- 
tain method of doing the work as a 
safeguard against fraud and abuse 
which, when committed, it would be 
difficult, if not impossible, to-detect 
or remedy. The intention was to pre- 
vent evil rather than to attempt to 
detect and expose it when done. The 
taxpayer has the right to insist that 
these provisions which have been 
made for his protection shall be ob- 
served, at least so far as they affect 
him. The chance of detecting fraud 
and corruption liable to occur if the 
work is done in another way than 
that prescribed by law is no adequate 
substitute in the opinion of the law 
making power for the safeguards 
thus given him.” Warren y, Boston 
St. Comrs., supra. 

ba aa oe text and note 17, 

4 urnham vy. Milwauk 
Wis. 90, 143 NW 1067. een 
: ooper v. Bozeman, 54 Mont. 
277, 169 P 801 (more ‘than nine 
ei on award). 
: arshall v, Wisdom, ‘ 
Ay £40, 106 SW 1078 ce 
r ones v. Plummer, 137 Mo. A. 
337, 118 SW 109; Barber Asphalt Pav. 
pee bs ef oe ms Mo. A. 267, 107 SW 

; De Soto v, owm 

825,73 SW 257. CBie ase caer 
§ ray v. Richards 
len breaks dson, 124 Cal. 


a5, Worthington v. Covington, 82 


Ford  v. Excelsior Sprin 
Land, etc., Co., (Mo. A.) 223 sw 960. 
But see Blanton v. Wallins, 218 Ky. 
295, 291 SW 372 (that a contractor 
had not made the required deposit for 
each street at the time the bid was 
submitted, and did not execute bonds 
provided for in the ordinance, was no 
defense to a suit against abutting 
property owners to enforce liens 
against their properties for paving 
construction, where the contract was 
carried out and streets accepted and 
no prejudice was shown), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ tract,?? or delay in confirming the contract as the 
_ result of a collusive understanding between the con- 
_ tractor and municipal officers so that the contractor 
can have more than a reasonable time for doing 
the work,?* invalidates an assessment. So also the 
assessment will be avoided where the city enters into 
a contract at a price exceeding the estimate of the 
probable cost of the work in violation of the stat- 
ute authorizing the work,?® which gives a designated 
municipal officer power to increase or decrease the 
cost of an improvement by requiring a greater or 
lesser amount of material as he shall determine,°° 
or which is awarded on proposals to do the work 
in a substantially different way from that which 
‘was contemplated when the notice was published 
for receiving such proposals.*1 

[§ 3010] (2) Provisions Relating to Bids. Pur- 
suant to the rule as to the necessity of compliance 
with statutory, charter, or ordinance requirements 
in the letting of contracts,*? it has been 'very gen- 
erally held that a failure to advertise for bids,?? 
to advertise in the manner prescribed by statute?* 
or for the required length of time,** to let the con- 
tract to the lowest bidder,** or to open and award 
bids in the manner prescribed by law,?* will consti- 
tute a fatal irregularity which will invalidate spe- 
cial taxes or assessments to pay for the work done 
under the contract. And a variance from the stat- 
utory requirement as to the amount to be deposited 
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with the bid will avoid the assessment.?® Where a 
statute provides that any board, when about to do 
any work, the estimated cost of which shall equal 
or exceed a designated amount, unless the mayor 
gives written authority to do otherwise, shall in- 
vite proposals therefor by advertisement, an in- 
dorsement and approval by the mayor on a contract 
after it is made and a similar indorsement at that 
time of the request for permission to dispense with 
advertisement for bids are not a sufficient compli- 
ance with the statute.2® An assessment for the cost 
of the improvement is invalid, although the cost was 
not increased by disregard of the statute.*° 

[§ 3011] (3) Provisions Relating to Time of Com- 
pleting Work. Where an advertisement for bids ~ 
for work to be done on a local improvement desig- 
nates the time within which the work must be com- 
pleted, a contract allowing a longer time for the 
completion of the work than that so designated is 
void for fraud and invalidates assessments to pay 
therefor.44 Where the time for completion of the 
work on an improvement is fixed by ordinance, a con- 
tract which attempts to prescribe a longer time than 
that so fixed is ineffective for that purpose. In so 
far as the contract is in conflict with the ordinance, 
the latter is controlling ;*? and a failure to complete 
the work within the time fixed by the ordinance will 
invalidate the assessment.*® On the other hand, it 
has been held that, although the contract requires 


require the abutting property owners 


27. California Impr. Co. v. Moran, 
128 Cal. 373, 60 P 969; Mayes v. Adair 
County, (Mo.) 194 SW 58; Michel v. 
Taylor, 143 Mo. A. 683, 127 SW 949; 
Clapton v. Taylor, 49 Mo. A. 117, 126; 
Galbreath v. Newton, 30 Mo. A. 380. 

“Notice of the letting of contract 
for public work, the cost of which is 
to be collected from the citizen, 
nolens volens, by special assessment 
of his property, is certainly a matter 
‘which affects the substantial rights 
of’ such citizens.” Clapton v. Taylor, 
supra. 

[a] Insufficient publication. — 
Where, by ordinance, the city council 
directs its clerk to advertise in one 
paper the award of the contract, the 
publication of such award in another 
paper is insufficient. California Impr. 
Co. v. Moran, 128 Cal. 373, 60 P 
969. 

28. Brigham v. Hickman, 136 Mo. 
A. 216, 116 SW 449. 

29. Morrow v. Barber Asphalt Pav. 
Co:,. 27_Okl. 247, 111 °P 198. 

30. Miller v. Portland, 78 Or. 165, 
a Sh ligal 2 Vt 

31. Peo. v. Van Nort, 65 Barb. (N. 


See supra § 3009. 

33. Ind.— Woodson vy. Warren- 
Scharf Asphalt Pav. Co., 43 Ind. A. 
737, 86 NE 510; Leeds v. Warren- 
Scharf Asphalt Pav. Co., 43 Ind. A. 
736, 86 NE 510; Vreeland v. Warren- 
Scharf Asphalt Pav. Co., 42 Ind. A. 
689, 86 NE 510; Zorn v. Warren- 
Scharf Asphalt Pav. Co., 42 Ind. A. 
213, 84 NE 509. 

Ky.—Preston Land Co. v. Paints- 
ville, 192 Ky. 738, 234 Sw 445. 

Mass.— Warren v. Boston St. 
Comrs., 181 Mass. 6, 62 NE 951; Bow- 
ditch v. Boston, 168 Mass. 239, 46 NH 
1026. 

Mo.—Thrasher v. Kirksville, 204 
SW 804; Independence v. Knoepker, 
134 Mo. A. 601, 114 SW 1129. 

N. Y.—Tifft v. Buffalo, 25 App. Div. 
376, 49 NYS 489 [aff 164 N. Y. 605, 58 
NE 1093]; Matter of Rosenbaum, 53 
Hun 478, 6 NYS 184 [aff 119 N. Y. 
24, 23 NE 172]; In re Raymond, 21 
Hun 229, But see In re Johnson, 103 
N. Y.°260, 8 NE 399 (holding that a 
contract for a local improvement in 
the city of New York, originally in- 
valid because of failure to comply 
with the provision of the charter of 
1873 [L. (1873) c 335], requiring the 


advertisement for proposals and the 
letting of contracts to the lowest 
bidder, is validated by the certificate 
of the commissioners appointed under 
the act of 1872 [L. (1872) ¢ 580], to 
the effect that the contract is free 
from fraud). 

Tex.—Douglass v. Myrick, (Civ. A.) 
159 SW 422, 425 [cit Cyc]; Dallas v. 
epg 10 Tex. Civ. A. 28, 30 SW 

Wis.—Kneeland v. Furlong, 20 ‘Wis. 
aoee Mitchell v. Milwaukee, 18 Wis. 


[a] Although no harm was done 
by letting the contract without com- 
petitive bidding, tax bills for the im- 
provement are nevertheless void. In- 
dependence v. Knoepker, 134 Mo. A, 
601, 114 SW 1129. 

[b] An exception to the rule re- 
quiring advertisements for bids is 
made by some provisions in favor of 
patented articles. Rackliffe-Gibson 
Constr. Co, v. Zielda-Forsee Inv. Co., 
170 Mo. A. 93, 156 SW 66; Peo. v. Van 
Nort, 65 Barb. (N. Y.) 331. See also 
supra § 2494, ¥ 


34. Helwig v. Gloversville, 158 
NYS 475. But see infra § 3014 text 
and note 68. 

35. Cooper v. Bozeman, 54 Mont. 


277, 169 P 801; Watson v. Salem, 84 
Or. 666, 164 P 567, 1184. But see 
infra § 3014 text and note 68. 

[a] The fact that no bids would 
have been received from other bidders 
if the full time had been allowed 
after publication of notice for bids 
does not validate a special assess- 
ment made for street improvements. 
Watson v. Salem, 84 Or. 666, 164 P 


567, 1184. 
36. Cal.—Brady v. Bartlett, 56 Cal, 
350 


Ky.—Tompkinsville v. Miller, 195 
Ky. 148, 241 SW 809. 

Mo.—Marysville v. Lippman, 151 
Mo. A. 447, 132 SW 47. 

N. Y.—Molloy v. New Rochelle, 198 
N. Y. 402, 92 NE 94, 30 LRANS 126; 
Helwig v. Gloversville, 158 NYS 
475. : 

Wis.—Kneeland v. Furlong, 20 Wis. 
437; Wells v. Burnham, 20 Wis. 
112. 

[a] Construction of particular 
statute—Under St. § 3643—1, em- 
powering a city of the fifth class to 


construct a street and pay therefor 
from the general funds of the city, or 


to pay the entire cost, or to require 
the abutting owners to pay two thirds 
of the cost and the city to pay one 
third, and § 36438—¥2%, providing that, 
if the cost of an improvement is as- 
sessed against the owners, the order- 
ing of the improvement shall be by 
ordinance, and the contract shall be 
awarded to the best bidder, a city 
must let a contract to the lowest bid- 
der if the cost is to be paid either 
wholly or in part by the abutting 
property owners. Tompkinsville v. 
Miller, 195 Ky. 148, 241 SW 809. 

{[b] Effect of failure to receive 
bids.—The fact that a city advertised 
for bids for street construction, and 
did not receive any, does not author- 
ize it to construct the improvement 
itself, and charge the cost against 
the abutting property owners. Tomp- 
kinsville v. Miler, 195 Ky, 148, 241 
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37. Edwards y. Berlin, 123 Cal. 
544, 56 P 432. 
38. Helwig v. 158 
NYS 475. 
39. Warren v. Boston St. Comrs., 
181 Mass. 6, 62 NE 951. 
Warren y. Boston St, Comrs., 


Gloversville, 


supra. ; : : 
41. Koch v. Missouri Inter-River 


Drain. Dist., (Mo. A.) 257 SW 176 (Gt 
is apparent that the time within 
which the work was to be completed 
was a material and important mat- 
ter to be considered by bidders in 
determining the cost of the work, and 
would necessarily influence bidders 
in fixing the amount of their bids). 

42. Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 83 SW 1062; Néill 
v. Gates, 152 Mo. 585, 54 SW 460; 
Maplewood v. Martha Inv. Co., (Mo. 
A.) 267 SW 63. rin bg 

[a] Reason for rule.—‘‘This rule 
is for the protection of the property 
owner, and is based on the fact that 
‘the ability of a city to create a lien 
on the property of the abutting land- 
owner, for street improvements made 
in pursuance of the provisions of the 
ordinance authorizing the same, is 
not found on any pre-existing right, 
but rests exclusively on the sub- 
stantial adherence to the method pre- 
scribed by such ordinance.’” Maple- 
wood v. Martha Inv. Co.,. (Mo. A.) 267 
SW 68, 66. 

43. See cases supra note 42, 
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completion of the work within less time than pre- 
scribed by ordinance, the contractor is nevertheless 
bound thereby.*4 

[§ 3012] (4) Conditions Imposing Unauthorized 
Burdens on Property—(a) In General. The inser- 
tion in an improvement contract of conditions, the 
necessary or probable effect of which is to increase 
the cost of the work and impose on property liable 
to assessment for the improvement an additional 
burden not authorized by charter, statute, or mu- 
nicipal legislation by virtue of which the improve- 
ment is made, renders the contract and the assess- 
ments made thereunder void.4® This principle has 
been applied to contracts requiring the contractor 
-to assume ‘‘all risk of damages to property along 
or near the line of work,’’4® and to contracts pro- 
viding that all loss or damage arising from the na- 
ture of the work to be done under the contract shall 
be sustained by the contractor*’ or which, in addi- 
tion to a provision of this nature, contain other 
provisions that all loss or damage arising from 
any unforeseen obstructions or difficulties which may 
be encountered in the prosecution of the work, or 
from the action of the elements or from any encum- 
brances on the lines of the work, shall be sustained 
by the contractor.*® So also a contract containing 
a prohibition against the employment of alien or 
convict labor has been condemned;*® but there is 


44. Maplewood v. Martha Inv. 
«Mo. A.) 267 SW 63, 66. 
‘Where a party by his own contract 


Co:;, 
to make him 
his bid. 
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the contractor that naturally tended 
increase the price of 
Such a limitation 


Tay 


[$$ 3011-3018 4 


‘authority to the effect that a contract containing a : 


prohibition against the use of alien labor®® or pro- 
visions against the use of alien labor and prohibiting 
a longer day’s work than eight hours,®! will not in- 
validate the contract or the assessments made there- 
under, where it was not shown that these provisions 
in any way affected the bidding or limited compe- 
tition, or that the work was not done in accordance 
with the provisions, or that the expense of the work 
was in any way increased by reason of the provi- 
sions to the prejudice of the property owners. 

[§ 3013] (b) Requiring Reconstruction or Repair. 
In accordance with the general rule above stated,” a 
contract requiring the contractor to make repairs 
for a designated period on the improvement con- 
structed by him regardless of the causes making the 
repairs necessary renders the contract and assess- 
ments made thereunder void where there is no law- 
ful authority for imposing the cost of general re- 
pair work on the property liable for the cost of the 
improvement ;** and it has been held that the length 
of the period for which the contractor is bound to 
make repairs does not affect the operation of this 
rule.54 The effect of such a contract is to impose 
on the property liable to assessment for the improve- 
ment an additional burden for which it is not ha- 
ble;®> and it is further objectionable as requiring 
payment for the repairs before they are made.° 


as may result from defects in the 
work. It covers repairs for defects 


is di-|from unforeseen causes, or from wan- 


creates a duty or charge upon him- 
self, he is bound to make it good, 
if he may, notwithstanding any acci- 
dent or inevitable necessity, because 
he might have provided against it by 
his contract.” Rose v. Trestrail, 62 
Mo. A. 352, 358 [quot Maplewood v. 
Martha Inv. Co., supra]. 

45. Ala.—Inge v. Mobile Public 

Works, 135 Ala. 187, 33 S 678, 93 Am 
SR. 20. 
. Cal.—Van Loenen vy. Gillespie, 152 
Cal, .222,° "967 <P: 873" Blochman.. 'v. 
Spreckles, 135 Cal. 662, 67 P 1061, 
57 LRA 213; Alemeda Macadamizing 
Go. | v. Pringle, 1380..Cal...226, 62. P 
394, 80 AmSR 124, 52 LRANS 264; 
Excelsior Pav. Co. v. Leach, 34 P 
116; Brown vy. Jenks, 98 Cal, 10, 32 
Peio1, 

Kan.—Kansas City v. Hanson, 60 
Kan. 833, 58 P 474 (recognizing rule). 

Ky. —Fehler y. Gosnell, 99 Ky. 380, 


35 SW 1125. 
Mo.—Verdin v. St. Louis, 131 Mo. 
"Omaha, 55 


26, 33 SW 480, 36 SW 52 

Nebr.—Robertson  v. 

Nebr. 718, 76 NW 442, 44 LRA 534 
(recognizing rule). 

Y.—Segfried Constr. Co. v. New 
York, 124 Mise. 622, 209 NYS 429; 
Peo, v. Maher, 56 Hun 81, 9 NYS 94. 

Or.—Portland v. Bituminous Pav. 
Co., 33 Or. 307, 52 P 28, 72 AmSR 713, 
44 LRA 527. 

Wash.—McAllister v. 
Wash. 272, 37 P 447, 658. 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603. 

46. Inge v. Mobile Bd. of Public 
Works, 135 Ala. 187, 33 S 678, 98 Am 
SR 20 (this requirement imposes on 
the contractor the duty of paying for 
all damages done to property along 
or near the line of work, although 
necessary to a proper performance of 
the contract, and this is a liability 
which properly rests upon the city). 

47. Van Loenen vy. Gillespie, 152 
Cal. 222, 96 P 87. 

48. Van Loenen vy, Gillespie, supra. 

49. Inge v. Mobile Bd. of Public 
Works, 135 Ala. 187, 33 S 678, 93 
AmSR 20. 

[a] Beason for rule.—‘It nar- 
rowed the field for the employment 
of labor, and was @ restriction upon 


Tacoma, 9 


rectly opposed to the interest of the 
taxpayer, who is entitled to have the 
work done at the lowest cost.” Inge 
v. Mobile Bd. of Public Works, 135 
Ala. 187, 202, 33 S 678, 98 AmSR 20. 

50. Hamilton v, Peo., 194 Ill. 133, 


62 NE 533. 

51. Treat v. Peo., 195 Ill. 196, 62 
NE 891. 

52. See supra § 3012. 

53. Cal.—Alameda Macadamizing 
Co. v. Pringle, 130 Cal, 226, 62 P 394, 
80 AmSR 124, 52 LRANS 264; EXx- 
celsior Pav. Co. v. Leach, 34 Pp 116; 
Brown v.. Jenks, 98 Cal. 10, 32. P 701. 

Kan.—Kansas sae Vv. Hanson, 60 
Kan. 833, 58 P 474 

Ky.—Fehler Vv. Gosnell, 99 Ky. 380, 
385 SW 1125. 

Mo.—Verdin v. St. Houde, 131 Mo. 
26, 33 SW 480, 36 SW 5 

N. Y.—Peo. v. Sabor, 
9 Ny. 94; Segfried Constr. 
York, 124 Misc. 622, 209 NYS 429. 

Or.—Portland v. Bituminous Pay. 
Co., 33 Or, 307, 52 P 28, 72 AmSR 7138, 
44 LRA 527. 

Wash.—McAllister vy, 
Wash, 272, 37 P 447, 658. 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603. 

[a] “The theory upon which these 
cases are decided is that when, by 
the terms of the contract, the con- 
tractor is required not only to lay the 
pavement, but also to maintain and 
keep it in repair for a certain period 
after its completion, the abutting 
owners are necessarily required to 
pay a higher price by reason of the 
provision to maintain and keep in re- 
pair; and that a contract which 
throws on abutting owners anything 
more than the burden of having the 
pavement well constructed in the out- 
set is invalid, so far as they are con- 
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cerned.”: Robertson v, Omaha, 55 
Behe 718, 726, 76 NW 442, 44 LRA 

[b] Rule applied to provision re- 
quiring the contractor: (1) To give 
bond ‘‘for keeping the streets so im- 
proved in thorough repair for the 


term of five years from the comple- 
tion of the contract.” Brown vy. 
Jenks, 98 Cal. 
(“It is for all repairs, and not such 


ton abuse of the street by individ- 
uals’). To same effect Excelsior Pav. 
Co. v. Leach, ;(Cal.). 34 RP 116. (2) 
‘LO guarantee the work for one year 
from injury by ordinary use.’ Ala- 
meda Macadamizing Co. v. Pringle, 
130 Cal. 226, 227, 62 P 394, 80 AmSR 
124, 52 LRANS 264. To same effect 
Portland v. Bituminous Pav. Co., 33 
Or,/.307,..52- Py 28... T2"$AmMSRA713;, 44 
LRA 527. (38) “To keep said-pave- 
ment in repair for seven years from 
and after its acceptance by the city 
without expense to the city or abut- 
ting property owners.” Peo. Vv. 
Maher, 56 Hun 81, 88, 9 NYS 94. (4) 
To repair within five years ‘all dis- 
integrations, cracks, bunches, defects, 
and open-joints” in the pavement to 
be built by him. Segfried Constr. Co, 
v. New York, 124 Misc. 622, 625, 209 
NYS 429 (“the contractor assumed 
more than to make good those imper- 
fections developing only from _ ini- 
tially imperfect work or material. It 
is common knowledge that ‘disinte- 
grations, cracks, bunches, defects and 
open joints’ develop in our city 
streets which are subjected to strains 
from heavy traffic and ever-increas- 
ing building operations, notwithstand- 
ing the utmost care in the use of ma- 
terial and workmanship in the origi- 
nal construction’’). (5) The rule is 
also applied to a provision that “when 


‘a street is to be improved there shall 


be let in one contract the work of 
construction, or reconstruction, and 
of maintaining it. for 2a term of 
years.” Verdin v. St. Louis, 131 Mo, 
26, 33 SW 480, 36 SW 52. 

54. Alameda Macadamizing Co. v. 
Pringle, 130 Cal. 227, 228, 62 P 394, 
80 AmSR 124, 52 LRANS’ 264 (“if a 
contract to keep in repair for five 
years is a burden upon the. taxpay- 
ers, so is a contract to keep in repair 
for one year. Such contract is a bur- 
den in either, case, although differ- 
ing in degree’’). 

55. Excelsior Pav. Co. v. Leach, 


| (Cal.) 34 P 116; Brown vy. Jenks, 98 


Cali LO sea 701; Fehler v, Gosnell, 
99 Ky. 380, 35 SW 1125; and cases 


/Ssupra note 53. 
10); 115,122,982. Pe 70 § 


1272, 37 P 447, 658. 


56. McAllister v, Tacoma, 9 Wash, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 3013-3014] 


1 


On the other hand, a contract which merely guaran- 
tees the proper construction of the particular im- 
provement and binds the contractor for a specified 
time to make repairs or to do reconstruction work 
rendered necessary by defective construction or by 
the use of defective materials is valid,®7 and. en- 
forceable assessments may be imposed thereunder.®® 
Provisions of this character raise no implication that 
money raised by special taxation is to be applied 
to the purpose of keeping the improvement in re- 
pair,°® and impose no additional burden on property 
subject to be assessed for the improvement.®° 

[§ 3014] (5) Irregularities Not Affecting Validity 
in the letting of 


of Contract.°! Mere irregularities 

57. See supra § 2527. 

58. Ill—Latham v. Wilmette, 168 
Ill. 153, 48 NE 311; Cole v. Peo., 161 
Ill. 16, 43 NE 607. 

Ind.—Shank v. Smith, 157 Ind. 401, 
61 NE 932, 55 LRA 564. 

Iowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276; Allen v. Daven- 
port, 107 Iowa 90, 77 NW 582; Osburn 
v.. Lyons, 104 Iowa.160, 73 NW 650. 

Kan.—Kansas City v. Hanson, 60 
Kan, 833, 58 P 474. 

Minn.—State vy. Ramsey County 
Dist, Ct., 80 Minn. 293, 83 NW 183. 

Mo.—Barber Asphalt Pav. Co. Vv. 
French, 158 Mo. 534, 58 SW 934, 54 
LRA 492 [aff 181 U. S. 324, 21 SCt 
625, 45 L. ed. 879]; Seaboard Nat. 
Bank v. Woesten, 147 Mo. 457, 48 SW 
939, 48 LRA 279; Barber Asphalt Pav. 
Co. v. Ullman, 137 Mo. 543, 38 SW 
458; Barber Asphalt Pav. Co. v. Kan- 
sas City Hydraulic Press Brick Co., 
170 Mo. A. 503, 156 SW 749; Barber 


Asphalt Pav. Co. v. Hezel, 76 Mo. A.’ 
135 [aft 155 Mo, 391, 56 SW 449, 48 
LRA 285].7 . 

Nebr.—Diederich v. Red ‘Cloud, 103 
Nebr. 688, 173 NW 698; Robertson 
v. Omaha, 55 Nebr. 718, 76 NW 442, 
44 LRA 534. 


N. J.—Wilson v. Trenton, 61 N. J. 
L. 599, 40 A 575, 68 AmSR 714, 44 
LRA 540. 

N. Y.—Peo. v. Featherstonhaugh, 
172 N. Y. 112, 64 NE 802, 60 LRA 
768; Schenectady v. Union College, 66 
Hun 179, 21 NYS 147 [rev on other 
grounds 144 N. Y. 241, 39 NE 67, 26 
LRA 614]. 

Oh.—Lawrence v. Portland, 85 Or. 
586, 167 P 587; Allen v. Portland, 35 
Or. 420, 58 P 509. ; 

Wis.—Boyd v. Milwaukee, 92 Wis. 
456, 66 NW 603 (recognizing rule). 

[a] As otherwise expressed, “when 
the contract amounts to nothing more 
than an agreement to make the work 
what it should have been in the first 
instance, it is a mere guaranty of the 
quality of the work, and is not un- 
authorized.” Shank v. Smith, 157 
Ind. 401, 408, 61 NE 932, 55 LRA 


564, 

[b] Rule applied to: (1) A con- 
tract by which the contractor guaran- 
tees the pavement for ten years and 
“that it would keep the same in good 
and sufficient repair for the period 
of ten years, wherever settlements 
or irregularities caused a variation 
in the surface.’ State v. Ramsey 
County Dist. Ct., 80 Minn. 293, 308, 
83 NW 183. (2) A contract for grad- 
ing, curbing, guttering, and paving a 
street, providing that the contractor 
shall, without further compensation, 
keep in continuous good repair all 
pavements laid under the contract for 
a period of five years, except as to 
defects or repairs required by excava- 
tions or disturbances of the street 
not caused by the contractor, and re- 
quiring the pavement to remain dur- 
jing such time a good, substantial, 
reliable, and durable pavement in all 
its parts except ordinary wear. Os- 
burn y. Lyons, 104 Iowa 160, 73 NW 
650. (3) A contract for street pav- 
ing requiring that the contractor 
shall make good any defects in ma- 
terials or workmanship 


occurring 
within a designated period. Law- 
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rence v. Portland, 8) Or. 586, 167 P 
587. To same effect Robertson v. 
Omaha, 55 Nebr. 718, 76 NW 442, 44 
LRA 534; Schenectady v. Union Cel- 
lege, 66 Hun 179, 21 NYS 147 [rev on 
other grounds 144 N. Y. 241, 39 NE 67, 
26 LRA 614]. (4) A contract in 
which a clause, binding the contrac- 
tor ‘“‘to give a good and substantial 
bond to maintain in good order’ a 
pavement for five years, is followed 
immediately by another clause read- 
ing “And binds himself, his heirs 
and assigns, to make all repairs which 
may, from any imperfection in said 
work or material, or from any crum- 
bling or disintegration of the mate- 
rial, become necessary within that 
time.” Kansas City v. Hanson, 60 
Kan. 8338, 835, 58 P 474. (5) A con- 
tract providing that the material and 
workmanship employed shall be of 
such character that the | pavement 
shall endure for seven years without 
need of repair, and stating that it is 
the intention that the contractor 
guarantees that the improvement 
“shall be and remain (except as to 
defects that may appear, or repairs 
which may be needed by reason of ex- 
eavations or disturbances of the 


street, not caused by said party of, 


the first part, its agents, servants, 
or employes),, at the end of seven 
years from the completion thereof in 
as good condition in all respects as 
when completed.” Hedge v. Des 
Moines, 141 Iowa 4, 119 NW 276. 


ee Cole v. Peo., 161 Ill. 16, 43 NE 
he 
60. Robertson v. Omaha, 55 Nebr. 


718, 727, 76 NW 442, 44 LRA 534; 
Wilson v. Trenton, 60 N. J. L. 394, 
33 cAy.635 Pati: 610 Ne dS. Ta. 699; 406A 
575, 68 AmSR 714, 44 LRA 540]; 
Peo. v. Featherstonhaugh, 172 N. Y. 
112, 64 NE 802, 60 LRA 768; Lawrence 
vi) Portland; .85)°Or:1586) . 167: 2587.5 
and cases supra this section. 
“Certainly, it cannot, with reason, 
be contended that a provision in the 
contract requiring the contractor to 
guaranty the durability of his work 
for a reasonable period imposes upon 
the adjacent property owners the 
burden of keeping the street in re- 
pair. It is merely an added precau- 
tion for insuring good workmanship 
and the’ use of good material. And 


if the contractor, notwithstanding the 


guaranty, fail to lay a durable pave- 
ment, it cannot be doubted that the 
city would have the right to recover 
from him, in a suit for breach of his 
guaranty, the cost of restoring the 
same to a good condition. It Seems 
to me that the provision in the con- 
tract relating to the maintenance of 
the pavement is a mere method of en- 
forcing the guaranty of the contrac- 
tor by a speedier and less expensive 
method than by suit, and that it does 
not have the effect of imposing upon 
abutting owners any burden other 
than that of having the pavement 
well constructed at the outset.” Rob- 
ertson v. Omaha, supra. 

61. Irregularities affecting valid- 
ity see supra §§ 3009-3013. 

62. U. S.—Field v. Barber Asphalt 


Pav. Co., 194 U. S, 618, 24 SCt 784, 


148 L. ed. 1142. 


Cal.—Greenwood yv.. Morrison, 128 
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contracts for local improvements that do not- go 
to the jurisdiction to make assessments and to which 
objections are not taken in the time and manner 
prescribed by charter or statute cannot be availed 
of to invalidate the assessment;** and this rule, 
which has been reaffirmed by legislation in some 
jurisdictions,®* has been applied in cases where the 
contract did not conform exactly with the ordinance 
or advertisement for bids,°* where the contract was 
made by de facto officers,®> where the estimates of 
the work to be done were incorrect,®® where the 
council instead of doing so itself directed the clerk 
to publish the requisite notice for bids,®? where there 
was a failure to conform to the statutory require- 


Cal. 350, 60 P 971; Ransome-Crum- 
mey Co. v. Cornelius, 39 Cal. A. 345, 
18. PUSS. 

tll.—McChesney vy. Peo., 200 Ill. 146, 
65 NE 626. 

Ind.—Kellems v. Republic Constr. 
Co., 77 Ind. A. 18,181 NE 545. 


lowa.—Koontz v. Centerville, 161 
lowa 627, 143 NW 490; Ottumwa 
Brick, etc., Co. v. Ainley, i038 Iowa 


386, 80 NW 510. 

Ky.—Wendt v. Berry, 154’ Ky. 586, 
157 SW 1115, 45 LRANS 1101, Ann 
Cas1915C 493; Horne vy. Mehler, 64 
SW, 918, 28 KyL 1176. : 

Mo.—Heman Constr. Co. v. Lyon, 
277 Mo. 628, 211 SW 68; Williams v. 
Hybskmann, (A.) 247 SW 203; Wills 


. Vv. Burbank, 182 Mo. A..68, 167 SW 


608; Kurtz y. Knapp, 127 Mo. A. 608, 
106 SW 537. 

N.tY¥:e—Gilmoreov.: Utieas 131 sno oye 
26, 29 NE 841; Leonhardt v. Yonkers, 
195 App. Div. 234, 187 NYS 27; Peo. 
v.. Buffalo, 131 App. Div. 545, 115 
NYS 1057 [aff 196 N. Y. 518 mem, 
89 NE 1109 mem], 

Okl.—Pauls Valley v. Carter, 108 
Okl. 111, 234 P 617; Perkins v. Paw- 
huska, 106 Okl. 5, 232 P 937; Berry- 
hill v. Sapulpa, 97 Okl. 65, 222 P 
555; Woodward v. Tulsa, 81 Okl, 58, 
196 P 683. 

Pa.—In re Brighton Road, 213 Pa. 
521, 63 A124, ; 

Tex.—Elmendorf v, San Antonio, 
(Civ. A.) 223 SW 681. 

[a] Undue influence in obtaining 
contract.—The fact that the agent 
of a company obtaining a paving 
contract had been active and perhaps 
influential in obtaining signatures to 
induce municipal action in favor of 
the company, although improper, is 
not a ground to set aside the con- 
tract after it had been fully per- 
formed, in the absence of proof of 
fraud or corruption. Field v. Barber 
Asphalt Pav. Co., 194 U. S, 618, 24 
SCt 784, 48 L. ed. 1142. 

63. See Ottumwa Brick, etc., Co. v. 
Ainley, 109 Iowa 386, 80 NW 510 
(statute authorizing recovery on as- 
sessment for improvements where the 
work has been done and the property 
is properly chargeable therefor, ‘‘not- 
withstanding any informality, irregu- 
larity or defect’’). 


64. Ottumwa Brick, ete., Co. v. 
Ainley, supra. 
65. Wendt v. Berry, 154 Ky. 586, 


157 SW 1115, 45 LRANS 1101, Ann 
Cas1915C 493. 

66. Pauls Valley v. Carter, 108 
Okl, 111, 234 P 617; Bartlesville v. 
Keeler, 107 Okl, 14, 229 P 450; Wood- 
ward v. Tulsa, 81 Okl. 58, 196 P 683. 

[a] Mistake of the city engineer 
as to what should or should not have 
been considered in making up his es- 
timate, and which is not disclosed 
on the face of the estimate itself, 
does not invalidate the contract in 
the absence of fraud, collusion, acci- 
dent, or mistake on the part of the 
successful bidder in bringing the 
same about. Beggs v. Kelley, 110 
Okl. 274, 2384 P 466; Pauls Valley v. 
Carter, 108 Okl. 111, 234 P 617; Bar- 
raged v. Keeler, 107 Okl. 14, 229 P 

0. 

67. Gilmore v. Utica, 131 N. Y. 
26, 29 NE 841 (this was not a dele- 


608 [44 C.J.] 


ments as to the manner of advertising for bids,°* 
where the notice for bids did not specify the pen- 
alty of the bond, it not being claimed that the 
contract was unfairly given out or that it was let 
on too favorable terms,®® where the council accepted 
a single bid for two separately authorized improve- 
ments, there being no evidence that the price of con- 
struction would have been less if separate bids had 
been received, or that any harm had been done to 
the property owners subject to assessment,’° where 
a preliminary bond accompanying a contractor’s pro- 
posal to do the work was less than the required 
amount, if subsequently a contract was regularly 
entered into, a bond for due performance was given 
as required by law, and the work performed to the 
satisfaction of the authorities,“4 where one of the 
sureties on the contractor’s bond required by char- 
ter was the contractor’s partner, there being no 
showing of improper influence or unfair effect,’? 
where conditions were inserted in the contract which, 
although unauthorized, were in-no way prejudicial 
to the rights of the property owners,’* where the 
contract embraced work outside of the assessment 
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_ district,7* and where there was delay in letting the 
contract, not caused by the contractor, he having 
entered into the contract with reasonable prompti-— 
tude and proceeded speedily with the work in com- 
pliance therewith.’> Where the contractor has sub- 
stantially complied with the contract for an improve- 
ment, the property owners will not be relieved from 
liability for the cost thereof by reason of the fact 
that the plans were defective.’ And after the com- 
pletion of the work a property owner cannot ques- 
tion the sufficiency of a power of attorney under 
which the contract was entered into.”7 

[§ 3015] g. Nonperformance of Contract—(1) In 
General. Except where otherwise provided by stat- 
ute,’® failure to perform the work in substantial 
compliance with the terms of the contract will usu- 
ally defeat an assessment,’® even though the con- 
tractor has given a guaranty bond to keep the 
improvement in repair and make good any defects 
during a number of years designated.8° Neverthe- 
less, a substantial compliance with the contract is 
all that is necessary;*! the law does not require 


gation to another of a material dis- 
cretionary power that must be wholly 
and solely exercised by the council). 

68. Koontz v. Centerville, 161 Iowa 
627, 143 NW 490 [overr Comstock V. 
Eagle Grove, 133 Iowa 589, 111 NW. 
51]. See Lightner v. Greene County, 
145 Iowa 95, 123 NW 749 (relating to 
establishment of drainage district). 
But see supra § 38010 text and note 
34, 

69. Leonhardt v. Yonkers, 195 App. 
Div. 234, 187 NYS 27. 

70. Williams v. Hybskmann, (Mo. 
A.) 247 SW 203. 

71. Greenwood v. Morrison, 128 
Cal. 350, 351, 60 P 971 (“The prelimi- 
nary bond has. served its purpose 
when the contract has been awarded, 
and the subsequent undertaking con- 
ditioned upon the due performance 
of the work has been entered into’’). 

72. Kurtz v. Knapp, 127 Mo. A. 
608, 106 SW 537. 

73. McDonald v. Mezes, 107 Cal. 
492, 40 P 808; McChesney v. Peo., 200 
Til, 146, 65 NE 626; Treat v. Peo., 
195 Ill. 196, 62 NE 891; Maplewood v. 
Mississippi Valley Structural Steel 
Co., (Mo. A.) 267 SW 67; Maplewood 
v. Martha Inv. Co., (Mo, A.) 267 SW 
63; Excelsior Springs v. Ettenson, 120 
Mo. A. 215, 96 SW 701; Untermyer v. 
Yonkers, 112 App. Div. 308, 98 NYS 
563 [rev on other grounds 188 N. Y. 
594 mem, 80 NE 1087 mem]. 

[al Rule applied: (1) In case of 
invalid delegation of authority to ex- 
tend the time for completion where 
such authority was not exercised. 
Maplewood v. Martha Inv. Co., (Mo. 
A.) 267 SW 63. (2) Where the work 
on an improvement is completed 
within the time prescribed by ordi- 
nance, the fact that the city had at- 
tempted in the contract for the work 
to extend the time beyond that fixed 
by the ordinance will not invalidate 
the assessments, Excelsior Springs 
v. Ettenson, 120 Mo. A. 215, 96 SW 
701. (3) A clause in a contract for 
a street improvement purporting to 
relieve the street superintendent and 
his sureties from liability for any de- 
linquency on his part is not author- 
ized by the statute, and, it seems, is 
void as against public policy as be- 
tween the parties to the contract; but 
such clause does not affect or preju- 
dice the rights of the property owner, 
and does not render the contract void 
as to him, nor prevent a recovery 
against him of the amount of the 
street assessment. McDonald vy. 
Mezes, 107 Cal. 492, 40 P 808. 

Prejudicial conditions see supra §§ 
3012, 3013. 

74. Prendergast v. Richards, 2 Mo. 


A. 187 (in these circumstances the 
city engineer can compute the whole 
cost of so much of the sewer as is 
within the district, assess it as a 
special tax, and issue tax bills against 
the respective lots in the district). 

75. Heman Constr. Co. v. Lyon, 277 
Mo. 628, 211 SW 68. 

76. Kribbs v. Lynch, etc., Constr. 
Co., (Mo.'A.) 215 SW 778. 

77. McVerry v. Boyd, 89 Cal. 304, 
26 P 885. 

78. See cases infra this note. 

[a] In Alabama (1) under Code 
(19238) §§ 2191, 2195, 2210, 2222, mat- 
ters arising in the construction of 
a local improvement in good faith, 
such as a change of grade or curb 
line, or the use of defective material 
or workmanship, will not avoid all 
charge or lien against property, al- 
though evidence of such matters is 
properly admitted as going to amount 
of assessment and may in that way 
defeat all claim on the property. 
Hood v. Bessemer, 213 Ala. 225, 104 
S 325. (2) Where, in construction of 
a local improvement, a curb line was 
changed, widening the space between 
the property line and the curb, re- 
sulting in raising of a fill on which 
the sidewalk was laid, without formal 
action of the board, but made by the 
engineer with the approval of the 
mayor and council, this did not de- 
feat assessment in toto, nor the right 
to include the fair cost of the fill for 
the sidewalk because of a provision 
in the contract that all grading 
should be figured on a yardage basis 
for excavation, Hood v. Bessemer, 
supra, (3) And the omission of an 
entrance walk from the curb line 
to the property line as originally con- 
templated will not defeat a lien for 
units fully completed. Hood y. Bes- 
semer, Supra. 

[b] In Ohio.—A statute providing 
that the council, instead of waiting 
until the completion of the improve- 
ment, may on completion of two 
blocks order an assessment for the 
proportionate amount of the contract 
completed, which may thereupon be 
collected, does not apply where the 
contract has been abandoned and the 
time for its completion has expired. 
Kelso v. Cole, 121 Cal. 121, 53 P 353; 
Toledo v. Grasser, 5 OhS&CP 178, 7 
OhNP 396, 

79. Cal.—Mappa v. Los Angeles, 61 


Cal. 309. 
Hawaii.—Taylor v. Honolulu, 25° 
Hawaii 58 (recognizing rule). 
Ill.—Marshall v. Peo., 219 Ill. 99, 


76 NE 70 (recognizing rule). 
Iowa.—Atkinson v. Webster City, 
177 Iowa 659, 158 NW 473. 


_Ky.—Robertson v. Southern Bitu- 
lithic Co., 190 Ky, 314, 227 SW 453; 
Lexington v, Walby, 109 SW 299, 33 


KyL 116. 
Mo.—Murphy v. Welton, (A.) 217 
SW 620; Buis v. Nestler, (A.) 203 


SW 221; Burress v. Spring, 143 Mo. 
A. 688, 128 SW 27; Coulter vy. Phcenix 
Brick, etc., Co., 131 Mo. A. 230, 110 
SW 655; Heman y. Gerardi, 96 Mo. 
A. 231, 69 SW 1069; Shoenberg v. 
Heyer, 91 Mo. A. 389. 

Oh.—Close v. Parker, 11 Oh. Cir. 
Ct. N, S. 85, 30 Oh. Cir. Ct. 384 (rec- 
Ognizing rule). 

Okl.—Berryhill v. Sapulpa, 97 Okl. 
65, 222 P 555 (recognizing rule). 

Or.—Hendry v. Salem,.64 Or. 152, 
E29" PLoS 

Pa.—York City v. Stauffer, 53 Pa. 
Super. 581. 

W. Va.—Werninger v. Stephenson, 
82 W. Va. 367, 95 SE 1035 (recogniz- 
ing rule). 

Ont.—Sarnia v. McMurphy, 47 Ont. 
L, 496, 53 DomULR 522. 

Compare Vanderbeck y. Jersey City, 
29 N. J. L. 441, 449 (“It is needless 
to observe, that no misconstruction 
or malconstruction of the work, aris- 
ing from the incapacity, the honest 
mistake, or the fraud of the contrac- 
tor, would invalidate the assessment, 
or relieve the parties assessed from 
the obligation to pay it. In this re- 
spect the property owners, assessed 
under the provisions of this law for 
the cost of a sewer, must stand upon 
the same footing with parties as- 
sessed for taxes for the public bene- 
fit. They take the hazard incident to 
all public improvements, of their be- 
ing faulty or useless through the 
incapacity or fraud of public sery- 
ants’’): 

{a] Separable and inseparable 
provisions.—Where there was not a 
compliance in paving, and the grading 
and paving were combined together 
so as to form one piece of work at 
one price, there can be no recovery 
for either, but where the agreement 
for curbing and guttering contained 
in the same contract is separable 
from that of grading and paving and 
for a different price, the contractor 
may recover therefor, and the entire 


.tax bill should not be declared void. 


cree v. Welton, (Mo. A.) 217 SW 


80. Atkinson vy. Webster City, 177 
Iowa 659, 158 NW 473, 

81. Hawaii—Taylor v. Honolulu, 
25 Hawaii 58. 

Ill.—Marshall v. Peo., 219 Ill. 99, 
76 NE 70. ' 

Iowa.—Vowles v. Kenwood Park, 
198 Iowa 917, 199 NW 1009. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ literal compliance ;®? and a slight variation from the 
_ eontract'that does not materially affect the character 
_ of the work or the cost may not be urged as a de- 
fense against the assessment.®® 

1 Changes authorized by contract. Material changes 
in a contract necessary to render the improvement 
effective will not affect the validity of tax bills 
issued to pay for the improvement where the con- 
tract authorized changes in the work with a pro- 
portionate alteration of the price.*4 

[S$ 3016] (2) Time of Performance—(a) When 
Fixed by Ordinance. Where an ordinance definitely 
fixes the time within which the work on an im- 
provement must be completed,®® or that the work 
shall be done within the time fixed by contract,8® 
failure to complete the work within the time so 
fixed will invalidate the assessment. 

Where both ordinance and contract fix the time 
for the completion of the work, and the period 
fixed in both is the same, a failure to perform within 
that time invalidates the assessment,’* notwithstand- 
ing the contract also provided for a per diem pen- 
alty for failure to complete the work within the 
time fixed,®* in which circumstances time is consid- 
ered of the essence of the contract;°® but where 
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both the ordinance and the contract, in addition to 
fixing a time limit for completion of the work, pro- 
vide a per diem penalty for failure to complete the 
work within the time fixed, time is not of the 
essence of the contract and failure to complete the 
work within the time so fixed will not invalidate the 
assessment.°° Where both ordinance and contract 
prescribe the time for completion of the work and 
a longer time is granted by the contract, the time 
limitation fixed by the ordinance is controlling and 
failure to complete the work within the time fixed 


' by ordinance will invalidate the assessment, although 


the work was completed within the time fixed by 
the contract.®? 

[§ 3017] (b) When Not Fixed by Ordinance. 
Where there is no definite time fixed for the com- 
pletion of the improvement in the ordinance order- 
ing it, and where the contract entered into in pur- 
suance thereof does not make time of the essence 
of the contract, completion within a reasonable time 
will authorize an assessment for the work;%? but 
completion within a reasonable time is necessary,”* 
and what is a reasonable time is a question of fact 
to be determined by the attending cireumstances.%* 

But where the contract fixes the time definitely 


Ky.—Olive Hill v, Tabor, 143 Ky. 
336, 1386 SW 649. 

Mo.—Lansdown vy. Kierns, 303 Mo. 
75, 260 SW 88; St. Louis v. Rueck- 
ing, 232 Mo. 325, 1384 SW 657; Porter 
v. R. J. Boyd Pav., etc., Co., 214 Mo, 
1, 112 SW 235; Webster Groves v. 
Reber, (A.) 226 SW 77; Hydraulic 
Press Brick Co. v. Nickell, (A.) 221 
SW 815; Maryville v. Cox, 181 Mo, A. 
254, 167 SW 1166; Meyers v. Wood, 
173 Mo. A. 564, 158 SW 909; Fellows 
v. Dorsey, 171 Mo. A. 289, 157 SW 
995; Trimble v. Stewart, 168 Mo. A. 
276, 153 SW 1086. 

Oh.—Close v. Parker, 11 Oh. Cir. 
Ct. N.S. 85,30 Oh. Cir. Ct. 384. 

Okl.—Berryhill vy. Sapulpa, 97 Okl. 
65, 222) P 555. 

Or.—Hendry v. Salem, 64 Or. 152, 
129 P 531. 
ne he Nl ae v. Philadelphia, 93 Pa. 

W. Va.—Werninger v. Stephenson, 
82 W. Va. 367, 95 SE 1035. % 

[a] What constitutes substantial 
performance.—(1) - Substantial per- 
formance of a contract for a street 
improvement exists where the omis- 
sions of deviation from the contract 
are inadvertent or unintentional, are 


not due to bad faith, do not impair 


the improvement as a whole, are re- 
medial without doing material dam- 
age to other parts, and may without 
injustice be compensated for by de- 
duction from the contract price. At- 
kinson v. Webster City, 177 Iowa 659, 
158 NW 473. (2) Defects in a pave- 
ment contracted for by a city, which 
do not appear until some years after 
the work has been done and after it 
has been in use for some time, are 
unsubstantial and do not defeat a 
right of recovery for special tax bills 
issued for the work. Hydraulic Press 
eck Co. v. Nickell, (Mo. A.) 221 SW 

{b] Unserviceableness of improve- 
ment.—(1) Where there is a substan- 
tial compliance with a contract which 
the municipal board had the power 
to make, the fact that the improve- 
ment was not serviceable (Fellows v. 
Dorsey, 171 Mo. A. 289, 157 SW 995) 
(2) or that it would not long with- 
stand the yse to which it would be 
put (Webster Groves v. Reber, (Mo. 
A.) 226 SW 77) will not invalidate 
the assessment.’ 

g2. St. Louis v. Ruecking, 232 Mo. 
325, 134 SW 657. 

83. Hawaii.—Taylor v. Honolulu, 
25 Hawaii 58. 

Ill.—Marshall v. Peo., 219 Ill. 99, 
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76 NE 70; Peo. v. Church, 192 Ill. 
302, 61 NE 496. 

Iowa.—Lundberg v, Lake City, 194 
Iowa 136, 187 NW 438; Atkinson v. 
Webster City, 177 Iowa 659, 158 NW 
473; Hubbell vy. Des Moines, 168 Iowa 
418, 150 NW 701; In re Apple, 161 
Iowa 314, 142 NW 1021. 

Ky.—Orth v, Park, 117 Ky. 779, 79 
SW 206, 80 SW 1108, 81 SW 251, 25 
KyL 1910, 26 Kyl 184, 342. 

Mo.—Porter vy. R. J. Boyd Pav., etc., 
Co., 214 Mo. 1, 112 SW 235; Maryville 
v. Cox, 181 Mo, A. 254, 167 SW 1166; 
Trimble v. Stewart, 168 Mo. A. 276, 
153 SW 1086; Stover v. Springfield, 
167 Mo. A, 328, 152 SW 122; Marion- 
ville v. Henson, 65 Mo. A, 397. : 

Oh.—Close v, Parker, 11 Oh. Cir. 
Ct. AN! 2829855230" Oh. Cir}? Ct. B84: 
Kohler Brick Co, v. Toledo, 10 Oh. Cir, 
Ct NES7 23729" Ohs Cit! Cte 599; 

Okl.—Berryhill v. Sapulpa, 97 Okl. 
65, 222 P 555. 

Or.—Hendry v. Salem, 64 Or, 152, 
129° P! 631) 

Gig ne v, Philadelphia, 93 Pa. 

W. Va.—Werninger v. Stephenson, 
82 W. Va. 367, 95 SE 1035. 

[a] Rule applied in case of a 
slight deviation of a pavement from 
the center of a street in order to 
avoid a jog where it crossed another 
street. Trimble v. Stewart, 168 Mo. 
A, 276, 153 SW 1086. 

[b] Iustrations.—(1) A variation 
between the grading established by 
the council and that on which the 
pavement is laid does not invalidate 
the special assessment to pay for the 
paving where the charge imposed no 
additional burden on the property 
owner and removed none from the 
contractor. Hubbell v. Des Moines, 
168 Iowa 418, 150 NW 701. (2) A 
special assessment for a paving con- 
tract will not be held invalid because 
the thickness of the pavement may 
vary somewhat from the _ specifica- 
tions where the variations consti- 
tuted no substantial injury to the 
work as a whole. In re Apple, 161 
Iowa 314, 142 NW 1021. (3) Where 
a paving contract called for a gravel 
base, and the contractor, with the as- 
sent of the city authorities, used a 
sandstone base, there was no such 
departure from the contract as to 
make the completed work different 
from that contracted for, so as to 
invalidate assessments duly con- 
firmed without objection. Werninger 
v. Stephenson, 82 W. Va. 367, 95 SE 
1035, 


84. Stover v. Springfield, 167 Mo. 
A. 328, 152 SW 122. 

85. See supra § 3002. 

86. Springtield yv. Schmook, 120 
Mo. A. 41, 96 SW 257; Springfield v. 
Davis, 80 Mo, A, 574. 

ja] “his is especially true where 
the ordinance provides in express 
terms that such shall be the effect 
of a failure to complete the. work 
within. the time so fixed. Flinn v. 
Sata Realty Co., 190 Cal. 316, 212 
P 194, 


87. Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 83 SW 1062; Neill 
v. Gates, 152 Mo. 585, 54 SW 460; 
Shoenberg v. Heyer, 91 Mo. A. 389; 
Winfrey v. Linger, 89. Mo, A. 159; 
Rose v. Trestrail, 62 Mo, A. 352. 

88. Neill v. Gates, 152 Mo, 585, 54 
SW 460. 

89. Neill v. Gates, SBOE Rose v. 
Trestrail, 62 Mo. A. 352. 

90. Taylor v. Dugan, 206 Mo. 370, 
104 SW 23; Sedalia v. Smith, 206 Mo. 
846, 104 SW 15 (the contract and 
the ordinance necessarily contemplate 
that more than the time fixed for the 
work might be required). 

91. See supra § 3011. 

92. Heman vy. Gilliam, 171 Mo, 258, 
71 SW 163; Hilgert v. Barber Asphalt 
Pav. Co., 107 Mo, A. 385, 81 SW 496; 
Hill-O’Meara Constr. Co, v. Hutchin- 
son, 100 Mo. A. 294, 73 SW 318; 
Sparks v. Villa Rosa Land Co., 99 
Mo, A. 489, 74 SW 120. 

[a] Time is not of the essence of 
the contract within the rule above 
stated; where a contract, although pre- 
scribing a time limit for completing 
the work, contains further provisions 
that the contractor shall pay a pen- 
alty for nonperformance within the 
designated time. Heman v. Gilliam, 
171 Mo, 258, 71 SW 168 [overr Ayres 
v. Schmohl, 86 Mo. A. 349]; Paul v. 
Burress, 152 Mo. A. 39,132 SW. 330; 
Sparks v. Villa Rosa Land Co., 99 Mo, 
A. 489, 74 SW 120. 

93. Paul v. Burress, 152 Mo. A. 
39, 132 SW 330; Sparks v. Villa 
Rosa Land Co., 99 Mo, A. 489, 74 SW 
120. 

94, Hilgert v. Barber Asphalt Pav. 
Co., 107 Mo, A. 385, 81 SW 496. 

fa] What is a reasonable time.— 
Where the contractor was on hand 
ready to begin work, immediately on 
confirmation, of his contract, but the 
street had not been reduced to the 
established grade, and the contractor 
was prevented from paving until this 
work was done, but followed it so 
closely that the concrete base for the 
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and certainly within which the work must be com- 
pleted at all events and no time is fixed by statute 
or ordinance, time is of the essence of the con- 
tract, and if the work is not completed within the 
time so fixed®® or within the time prescribed by an 
authorized extension,®® an assessment for the work 
done under the contract is void. 

Delay in acceptance of work completed in time. 
A contractor who actually completed a street im- 
provement within the time fixed by the contract was 
entitled to assessment, notwithstanding the street 
superintendent’s delay in acceptance of the work 
until after the time fixed had expired.®? 

[§ 3018] (c) Extension of Time. An invalid dele- 
gation to a municipal officer of authority to extend 
the time for the completion of the contract will not 
invalidate tax bills issued to pay for it where the 
authority so delegated was not exercised.?® 

Authorized extension. Where the contract author- 
ized an extension of. time, the allowance of an ex- 
tension, if not beyond the reasonable limit within 
which the improvement in view of the circumstances 


pavement was completed within two]|v. Dague, supra. 
days after the completion of the 2. 
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should be completed, will not invalidate the contract 
and obviate liability for the assessment.*? But 
where the extension of time is authorized and valid, 
a failure to perform the work within the’ extended 
time invalidates an assessment for the work.t 
Unauthorized extensions. An unauthorized exten- 
sion of time for performance of the work under an 
improvement contract will invalidate an assessment 


for work done in pursuance thereto.” 


Extension refused. Where work under an im- 
provement contract is not completed within the time 
fixed by the contract and an extension of time is 
refused and the contract declared at an end by the 
council and the contractor proceeds to complete the 
work, no assessment can be made to pay the cost 
thereof.® 

[§ 3019] (3) Effect of Acceptance by City. In 
the absence of fraud or collusion* or mistake,® or the 
application of an erroneous principle of law,® ac- 
ceptance of the work by the city is generally held 
conclusive’ and assessments or special taxes to pay 
for the work will be upheld;* and the fact that the 


| character of the work and the depar- 
tures from the specifications were 


grading, and the work thereafter was 
performed with the utmost diligence, 
and was accepted by the city, it was 
held that the work was performed 
within a reasonable time. Hilgert v. 
Barber Asphalt Pay. Co., 107 Mo, A. 
aero SW. 496. 

Where it appears that the work could 
be completed under favorable condi- 
tions in a month, and work was not 
commenced for a period of seven 


months, and there was a continuous |, 


period of three weeks during one 
month and shorter periods in other 
months favorable for work, it must 
be held as a matter of law that there 
was such a want of reasonable dili- 
gence on the part of the contractor 
as to render tax bills invalid. Gil- 
sionite Constr. Co, vy, Field, 157 Mo. A, 
577,138 SW 676. 

95. Barber Asphalt Pav. Co. v. 
Bantcroft,.167 Cal. 185, 138 P 742; 
Johrn Kelso Co; v. Gillette, 136 Cal. 
603, G9 P 296; Kelso v. Cole, 121 Cal. 
121, &3 P 353; Mappa v. Los Angeles, 
61 Cal. 300; Heman vy. Gilliam, 171 
Mo. 2158, 71 SW 163; Maplewood v. 
Martha Inv. Co., (Mo; A.) 267, SW 


63. , 

96. (See infra § 3018. 
97. ‘federal Constr. Co. 
house, 186 Cal. 284, 199 P 519. 

98. Maplewood v. Mississippi Val- 
ley Structural Steel Co., (Mo. A.) 267 
SW 67; Maplewood v. Martha Inv. Co., 
(Mo. A.)}, 267 SW 63. 

99. ubbell v. Des Moines, 168 
Iowa 418, 150 NW 701. See Stanwood 
v. Carson, 169 Cal. 640, 147 P 562; 
O’Shonelssy v. Sioux City, 192 Iowa 
396, 184 NW 728 (both recognizing 
rule); | 

1. Mappa v. Los Angeles, 61 Cal. 
309; Childers v. Holmes, 95 Mo, A, 
154, 68 SW 1046. 

[a] |Suspension of running of time 
originally allowed.—(1) Although, 
after the time limited by a contract 
and its legal extensions for a street 
improvement, the city council, on ap- 
peal to it, decreed that work had not 
been performed according to the con- 
tract, and ordered further work done 
within a fixed time, it having been 
so done, the work was completed sea- 
sonably, as regards validity of as- 
sessments therefor. Stanwood v. Car- 
son, 169 Cal, 640, 147 P 562; Hadley 
v. Dague, 130 Cal. 207, 62 P 500.- (2) 
The appeal operates to suspend the 
running of the time originally al- 
lowed, and upon the city council set- 
ting aside the acceptance, it has ju- 
risdiction to extend the time for the 
final completion of the work. .Hadley 


What not a reasonable time.—: 


‘comes extinct.” 
iCal. 121,;:124,.53.P 3538. 


v. New- |'309 


‘justify the court in 


.of work contracted for, 


Cal. 316, 212 P 194; John Kelso Co. v. 
Gillette, 136 Cal. 603, 69 P 296; Kelso 
v; Cole, 121..Cal.. 124, 53.P-353;. Bev- 
eridge vy. Livingstone, 54 Cal. 54; Tur- 
ney v. Dougherty, 53. Cal. 619; 
O’Shonessy v. Sioux City, 192 Iowa 
396,184 NW 728; Neill v. Gates, 152 
Mo. 585, 54 SW 460; Gilsonite Constr. 
Co. v. Field, 157 Mo. A, 577, 138 SW 
676; Spalding v. Forsee, 109 Mo, A. 
675, 88 SW 540; Smith v. Westport, 
105 Mo. A, 221, 79 SW 725. 

“When the time fixed for the com- 
pletion of the contract has expired 
and the work has not been performed, 
the contract ceases to have any vital- 
ity, and jurisdiction to extend it or 
to levy an assessment thereon be- 
Kelso v. ‘Cole, 121 


{a] In view of the curative provi- 
sions of the Street Improvement Act 
of 1911, an assessment levied for 
street work under the provisions of 
that act cannot be declared invalid 
because an extension of time to com- 
plete the contract was granted two 
days after the time fixed for comple- 
tion of the work had expired. City 
St. Impr:' Co. v. Watson;’50 ‘Cal, “Ay 
687, 195 P 967, 

3. Mappa v. Los Angeles, 61 Cal. 
Stone Co. v. 


4, Ind.—Lux, etc., 


‘Donaldson, 162 Ind. 481, 68 NB 1014; 


Cason y. Lebanon, 153 Ind. 567, 55 
NE 768; Bloomington v. Phelps, 149 
Ind. 596, 49 NE 581; Green v. Shank- 
lin, 24 Ind. A, 608, 57 NE 269. 

Ky.—Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

Mich.—Harper v. Grand Rapids, 105 
Mich. 551, 68 NW 517. tl 

Oh.—Toledo v. Grasser, 5 OhS&CP 
178, 7 OHNP 396. 

Or.—McClaine v. Silverton, 83 Or. 
26, 162 P 496. 

Tex.—Rudolph S. Blome 
Herd, (Civ. A.). 185 SW 53. 

Wash.—Mueller v. Vancouver, 81 
Wash, 384, 142 P 868. 

[a] Acceptance of work in oppo- 
sition to opinion of some property 
owner's is not fraud where the con- 
tract was substantially complied 
with, Mueller v. Vancouver, 81 Wash. 
384, 142 P 868. 

[b] Fact that council votes on 
question of acceptance in ahsence of 
protesting parties is insufficient to 
inquiring into 
their motives, or to raise a presump- 
tion of fraud. Mueller v. Vancouver, 
81. Wash. :384, 142 P 868. 

[c] Facts warranting inference of 
fraud.—An acceptance by the city 
where the 


Co. v. 


such as to warrant an inference of 
fraud or to show it to be substan- 
tially a different work from that con- 
tracted for, is not conclusive against 
the property owner. Rudolph S&S. 
Blome Co, v. Herd, (Tex. Civ. A.) 185 
Sw 53. | 

5. Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

6 Lawrence vy. Portland, 85 Or. 
586, 167 P 587; Hughes v. Portland, 
53 Or. 370, 100 P 942 (unless the find- 
ings that the contract has been suc- 
cessfully complied with were made 
under an erroneous principle of law, 
the acceptance by the city will be 
conclusive). 

7. See cases infra note 8. 

8. Cal—Jennings v, Le Breton, 80 
Cal. 8, 21 P 1127. 

Hawaii.—Taylor vy. 
Hawaii 58. 

fli.—Haley y.. Alton, 152,700; 
38 NE 750. 

Ind.—Lux, ete., Stone Co. vy. Don- 
aldson, 162 Ind. 481, 68 NE 1014; 
Green v. Shanklin, 24 Ind. A. 608, 57 
NE 269;. Larned v, Maloney, 19 Ind. 
A. 199, 49 NE 278. 

166 Ky. 


Ky.—Maysville v. Davis, 
179 SW 463; Russell v. Whitt, 


Honolulu, 25 
113, 


556, 
161 Ky. 187, 170 SW 609; Creekmore 
v...Central;,Constr: Go. 158). Ky si8e6, 
163 SW 194; Lambert v. Thornberry, 
153 Ky. 523, 155 SW 1163;. Baldrick 
v. Gast, 79 SW 212; 25 Kyl A9v7 
Barker v. Tennessee Pay. Brick Co., 
71 SW 877, 24 KyL 1524; Alen. v. 
Woods, 45 SW 106, 20 Kyl 59; Hen- 
derson v. Lambert, 14 Bush 24, 
La.—Minden v. Glass, 132. La. 927, 
61. S 874; Kelly v. Chadwick, 104 La. 
T1929. S296; ‘ 
Md.—Baltimore v. Raymo, 68 Md. 
569, 13 A 383. 
Mich.—Cass Farm Co, v. Detroit, 
124 Mich. 433, 88 NW 108. 
Mo.—Jones v. Barber Asphalt Pav. 
Co., 174 Mo. A. 393, 160 SW 276. 


N. J.—Liebstein v, Newark, 24 N.: 


J. Eq. 200. 

N. Y.—In re Lewis, 51 Barb. 82, 
35 HowPr 162; Helwig v. Glovers- 
ville, 158 NYS 475. 

Oh.—Hubbard vy. Norton, 28 Oh, St. 
116. . 
Or.—Lawrence v, Portland, 85 Or. 
586, 167 P 587; McClaine v: Silverton, 


°83 Or. 26, 162 P 496; Smith v. Jeffer- 


son, 75 Or. 179, 146 P 809; Hendry v. 
Salem, 64 Or. 152, 129 P 531; Hughes 
v. Portland, 53 Or. 370, 100 P 942. 


Pa.—In re Wabash Ave., 26 Pa, 
Super. 305. ‘ Me 
Tex.—Rudoiph §. Blome Co. v. 


Herd, (Civ. A.) 185 SW 53 (recogniz- 
ing rule). J 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contractor failed to comply with a guaranty to keep 
the improvement in repair for a designated period 
will not affect the right to enforce payment of the 
tax bills issued for the cost of the improvement.® 
On the other hand, it has been held that lot owners 
could not be compelled to accept a defective sewer 
and pay the full contract price therefor under spe- 
cial assessment, where the city council on behalf 
of the city accepted certain money, under stipula- 
tion with the contractors, in settlement for defects 
in the construction of the sewer, and the money 
so accepted was not deducted from the contract 
price, but went into the general fund of the city.1° 

[§ 3020] h. Giving Rebates to Property Owners. 
The giving or offering to give a secret rebate to 
some of the abutting property owners by the suc- 
cessful bidder for a contract for a local improve- 
ment to induce them not to oppose the improvement, 
at a time when their opposition might be sufficiently 
effective to prevent the bidder from obtaining the 
contract, is a fraud which will invalidate the con- 
tract and assessments made thereunder to pay the 
cost of the improvement.!t On the other hand, an 
offer by a contractor for a public improvement of a 
discount to those paying their tax bills promptly 
and not contesting their validity, which was open 
to all property owners, did not invalidate the tax 
bills whether made before or after the letting of 
the contract.12, And the contractor may, after finish- 
ing the work, allow a discount to one person on the 


Wash.—See .Haisch y. Seattle, 10 
Wash, 435, 38 P1131, ii 
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payment of his tax bill as this could not directly 
or indirectly affect the other property holders.1# 
And it has been held that a charter, providing that 
a private agreement with a person liable to be 
assessed for the work to accept from him a less price 
than named in the contract shall avoid the assess- 
ment as to all others, has no reference to a private 
contract between a contractor and property owners 
for the doing of street work directly for them and 
not under contract with the city.!* 

[§ 3021] i. Completion of Improvement before As- 
sessment and Enforcement of Payment. By the pro- 
visions of some statutes,t> whose constitutionality 
has been upheld,® an assessment may be made be- 
fore the improvements have been completed. It has 
also been held- that, in the absence of any require- 
ment by charter or ordinance to that effect, it is 
not essential to the validity of an assessment that 
the improvement be completed before the assess- 
ment is made,*” or even that the order for construc- 
tion should have been made.'* Moreover, it has been 
held that even a requirement that the assessment 
be made before execution of the work is merely 
directory and need not be strictly followed.19 By 
some statutes?° the council is authorized to levy an 
assessment after the completion of the work,?! and 
where it is so provided by statute or ordinance, 
expressly or by necessary implication, the improve- 
ment must be completed before an assessment there- 
for can be made,?? but a substantial compliance 


Inv, Co. v. Cleveland-Trinidad Pav. 
Co., 48 Okl. 38, 150 P 109 (Snyder 


[a] Thus (1) abutting owners on|Co., 117 Fed. 925 [rev on other] Comp. L. [1909] c 14 art 5). 
a street may be charged with an im-]} grounds 194 U. S. 618, 24 SCt 784, 16. In re Adams, 165 Mass. 497, 
provement, notwithstanding that por-|48 L. ed. 1142]; Rackliffe-Gibson | 43 NE 682; Austin v. Nalle, 102 Tex. 


tion occupied by car tracks was left 
unimproved, and the ordinance au- 
thorizing a change was invalid, the 
engineer having authorized the 
change, and the work having been ac- 
cepted. Maysville v. Davis, 166 Ky. 
555, 179 SW 463. (2) And one as- 
sessed for paying taxes cannot defeat 
the collection of the assessment by 
setting up a provision of the con- 
tract under which the work was done 
requiring it to be completed by a 
specified date, under a _ prescribed 
penalty for each day of delay, and by 
showing that in the settlement no de- 
duction was made for delay in com- 
pleting the work, where the proper 
authorities accepted the work as sat- 
isfactory without making any deduc- 
tion for the penalty provided for. It 
was said that the penalty clause had 
no relation to the assessment, but 
was intended for the benefit of the 
city at large and not the property 
owners assessed, Cass Farm Co. v, 
Detroit, 124 Mich. 433, 83 NW 108. 
(3) An assessment for a street im- 
provement is not void where the 
council approved and accepted the 
work, although the street committee 
did not sign their formal report un- 
til some time after the work had been 
completed, and the commissioner 
thereafter delayed giving his certifi- 
cate for several months. Smith v. 
Jefferson, 75 Or. 179, 146 P 809. 

[b] Uxauthorized acceptance.—(1) 
Acceptance of the work by the city 
engineer does not bind the property 
owner and is unavailing if the work 
does not conform to the contract. 
Hydraulic Press Brick Co, v. Nickell, 
(Mo. A.) 221 SW 815. (2) The fact 
that the work has been accepted by a 
poard without authority to act in the 
premises will not render an assess- 
ment therefor enforceable. Haisch v. 
Seattle, 10 Wash. 435, 38 P 1131. 

9. Jones v. Barber Asphalt Pav. 
Co., 174 Mo. A. 398, 160 SW 276 (if 
defendant breached its guaranty to 
keep the pavement in good repair, it 
became liable on its bond to respond 
in damages). 


10. Bennett v. Emmetsburg, 138 


Constr. Co. v. Zielda-Forsee Inv. Co., 
170 Mo. A. 93, 156 SW 66; Platt v. 
Parker-Washington Co., 161 Mo. A. 
6638, 144 SW 148; Rider v. Parker- 
Washington Co., 144 Mo. A. 67, 128 
SW 226% Kurtz v. Knapp, 127 Mo, A. 
608, 106 SW 537. 

[a] Reasons for rule.—(1) “If this 
be so, [i.e., if special rebate were 
offered] it would be bribery and cor- 
ruption, as fully as if money were 
paid directly to prevent protests, and, 
in my judgment, ought to and would 
defeat the special tax bills.” Field v. 
Barber Asphalt Pay. Co., 117 Fed. 
925, 928 [rev on other grounds 194 
U. S. 618, 24 SCt 784, 48 L. ed. 1142]. 
(2) “The inevitable effect of his [the 
contractor’s] action is to increase the 
price to general property-holders so 
that he may be enabled to decrease 
it to those he had favored. Such 
scheme is founded either in corrup- 
tion, or some unfair advantage, or for 
some improper purpose.” Kurtz v. 
Knapp, 127 Mo. A. 608, 612, 106 SW 
5387 


12. Rackliffe-Gibson Constr. Co. v, 
Zielda-Forsee, Inv. Co., 170 Mo. A. 
93, 156 SW 66. 

13. Kurtz v. Knapp, 127 ‘Mo, A. 
608, 106 SW 5837. 

14. Ransome-Crummey vy. Coulter, 
LU Cal. 5745 LT1-P.308; 

[a] Reason for rule.—‘Reasonably 
construed the language used has ref- 
erence only to a private agreement 
with relation to some contemplated 
street improvement by the city under 
the street law, and simply forbids 
any private arrangement between the 
contractor and some of the property 
owners with relation to that improve- 
ment when made by the city by which 
he agrees to accept from them less 
than the amount to which he would 
be entitled under his contract with 
the city and the assessment based 
thereon.” Ransome-Crummey Co. v. 
Coulter, 177 Cal. 574, 576, 171 P. 308. 

15. See statutory provisions; anda 


Henderson vy. Baltimore, 8 Md. 352 
(Baltimore ordinance); Goodholm, 
ete, Inv. ‘Co. v: “Western “Pav. -Co:, 


48 Okl. 42, 150 P 110; Goodholm, etc., 


ea 120 SW 996 [aff (Civ. A.) 108 SW 

17. Telegraph Hill Neighborhood 
Assoc. v. San Francisco, 174 Cal. 814; 
162 P 630; Hayne vy. San Francisco, 
174 Cal. 185, 162 P 625. 

[a]. Acceptance of work before 
completion.—Where work is accepted 
by the superintendent of streets be- 
fore it is completed, the remedy of 
the property owner liable to assess- 
ment is by applying to the city coun- 
cil, Smith v. Hazard, 110 Cal. 145, 
42 P 465. 

18. Telegraph Hill Neighborhood 
Assoc. v. San Francisco, 174 Cal. 814, 
162 P 6380; Hayne v. San Francisco, 
174 Cal. 185,162: P 625. 

19. Doughty vy. Hope, 3 Den. (N. 
Y.) 249, \ 

20. See statutory provisions, 

21. Bradley v. West Duluth, 45 
Minn, 4, 47 NW 166; In re Roberts, 
81 N. Y. 62; Manice v. New York, 8 
N.- Y..120. 

22. Ala.—Hood v. Bessemer, 213 
Ala. 225, 104 S 325; Pierce v. Hunts- 
ville, 185 Ala. 490, 64 S 301. 

Conn.—Dellaripa’s App., 88 Conn. 
565, 92 A 116, AnnCas1917B 862, 

Ill.— Peo. .v,;Grover, 203 Ill. 24,°67 
NE: 165: Peo. v.: Latham, 203/111." '9; 
67 NE 408. 

Iowa.—Sanborn v. Mason City, 114 
Iowa 189, 86 NW 286. 3 

Kan,—State v. Neodesha, 3 Kan, A, 
319,45) RP: 122% 

Mass.—Jones v, Metropolitan Park 
Comrs., 181 Mass. 494, 64 NE 76; Lins 
coln vy. Worcester, 122 Mass. 119. 

Mo.—Forter v. R.- J. Boyd *)Pav.j 
etc., Co., 214 Mo. 1, 112 SW 235; Se- 
dalia v. Donohue, 190 Mo. 407, 89 SW 
386; Independence v. Gates, 110 Mo: 
874, 19 SW 728; Kiley v. Cranor,; 52 
Mo. 541; St. Louis v. Clemens, 49 Mo; 
552 [overr St. Louis y. Clemens, 36 
Mo. 467]. 

N. J.—Quinlan v. Cross, 133 A 398 
[rev (Sup.) 130 A 3]; Gross v. Hague, 
99 N. J... 457, 128 Ai 744, 

Oh.—Cincinnati yv. Cincinnati, ete., 
Co., 26, Ohy St:-345. 

[a] Statutes requiring completion 
of work.—(1) A’ statute providing 
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with this requirement will be sufficient ;? and when 
the contract is closed and work accepted, the fact 
that, for reasons approved by the governing body, 
some unit of construction was omitted does not avoid 


the assessment.?4 
Entire and severable contracts. 


5] 


tract is not entire;27 and where the statute mani- 
festly intends assessments to be made for different 
sections of the improvement as soon as in each case 
it can be reasonably done, the commissioners cannot 
wait until the whole improvement has been com- 


that, if the improvement is ordered 
and constructed, the council .has 
power to assess the cost thereof. 
Pierce v, Huntsville, 185 Ala. 490, 64 
S$ 301. (2) A statute providing that, 
upon completion of any local im- 
provement, the board in charge of 
the work shall notify the assessment 
board thereof and request an asseSs- 
ment on lands benefited. Gross Vv. 
Hague, 99 N. J. L. 457, 128 A 744, 
(3) An ordinance providing that the 
cost of the improvement shall be 
paid for by special taxation of the 
lots contiguous to the proposed im- 
provement by levying the whole of 
the cost thereof upon_the lots in pro- 
portion to their respective frontage 
on the proposed improvement. Under 
an ordinance of this character ‘‘the 
theory is that the entire improve- 
ment, and not merely that part of it 
which is in front of each particular 
lot, is a benefit to such lot; and _ it, 
therefore, follows that, if a portion 
of the improvement is not completed, 
each property’ owner has failed to get 
a portion of the benefit to be derived 
from the improvement, whether the 
same is completed in front of his 
particular lot Sor inoti42 Peo. Viv. 
Latham, 208 Ill. 9, 28, 67 NE 403. (4) 
A statute providing that, when the 
improvement shall have been com- 
pleted, the council shall ascertain the 
cost and that, when the whole or any 
part of the cost shall be required by 
ordinance to be paid by the proceeds 
of a tax, the city shall have the power 
to levy the entire cost at once upon 
all the taxable real property within 
the taxing district. Sanborn v. Mason 
City, 114 Iowa 189, 86 NW 286. 

[b] Limitation of rule.—Although 
a statute indicates that assessments 
are to be made “upon completion of 
local improvement,” the fact that an 
assessment for benefits was made be- 
fore completion of the improvement 
does not invalidate the improvement 
where the cost of the improvement is 
not a factor in the estimation of 
benefits, because such cost is borne 
by the city at large. Gross v. Jersey 
City, 98 N. J. L. 703, 122 A 203, 205. 

23. Johnston v. Hartford, 96 Conn. 
142, 113 A 273; Porter v. R. J. Boyd 
Pav., etc., Co., 214 Mo. 1, 112 SW 235; 
Weber v. Schergens, 59 Mo. 389; 
Kiley v. Cranor, 51 Mo. 641. 

[a] ‘Failure of street car company 
to construct its part of improvement, 
—Where all that part of a pavement 
for the expense of which plaintiff 
property owners were assessed had 
been furnished and their property had 
been found to be especially benefited 
in the sum assessed, the fact that 
the street railway company had not 
laid that part of the pavement of the 
street which it’ was required by law 
to lay did not make the assessment 
void or illegal. Johnston vy, Hartford, 
96 Conn. 142, 113 A 273. 


24. Hood v. Bessemer, 213 Ala. 
225, 228, 104 S 325. See Porter v. 
R. J. Boyd Pav., ete., Co., 214 Mo. 1, 


112 SW 235 (in determining whether 


Under provisions 
requiring completion of work before assessment,”° 
no assessment can be made on the completion of one 
kind of work before the other is also completed, 
where the contract for the two kinds of work is 
entire;2° but the rule is otherwise where the con- 
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a sewer has been completed within 
the meaning of a city charter provid- 
ing that tax bills for a designated 
improvement shall not be issued until 
it shall have been completed, and pro- 
viding further that in a suit on tax 
bills defendant may plead and prove, 
in reduction, a failure to perform the 
work in accordance with the contract, 
the test to be applied is whether the 
sewer is completed and not whether 
a detail of the work is in accordance 
with the contract, and proof that 
every foot of the pipe of the size re- 
quired by the ordinance has been laid 
on the proper grades, and that the 
work has not been done in accordance 
with the contract, does not show a 
failure to complete the work). 

“Tt should be kept in mind that the 
work is under a government agency, 
acting throughout. No contractual 
relation with the property owner ex- 
ists. The hands of the public au- 
thorities should not be tied so as to 
force a literal carrying out of all de- 
tails as first contemplated.” Hood 
v. Bessemer, supra. 

25. See supra this section. 

26. Quinlan v. Cross, (N. J.) 1383 
A 398 [rev (Sup.) 130 A 3]: 

{a] Thus under a borough ordi- 
nance providing for the laying of 
sidewalks and curbing on a public 
street under which a contract is made 
for both kinds of work, the contract 
is entire and no assessment can be 
made against property owners for 
laying the sidewalk before the curb- 
ing has been laid. Quinlan y. Cross, 
ni 133 A 398 [rev (Sup.) 130 

27. Neenan v. Smith, 60 Mo. 292; 
Galbreath v. Newton, 45 Mo, A, 312. 

[a] -+Thus the rule that assess- 
ments against adjoining property 
owners for street improvements can- 
not be made, nor special tax bills 
therefor be enforced until the con- 
tract for the improvement is fully 
completed, does not apply where the 
contract is for one kind of work, as 
curbing, guttering, etc., on one sec- 
tion of the street, and for another 
kind of work, as macadamizing, on 
another portion. Neenan y, Smith, 
60 Mo, 292. . 

28. Dunn v. Taunton, 200. Mass. 
252, 86 NE 38138 (so held as to a stat- 
ute requiring Sewer commissioners to 
assess the owners of land within the 
territory embraced by a system of 
sewers the “estimated average cost” 
thereof; that the cost of sewers in 
the territory built prior to the adop- 
tion of the system, but made a part 
thereof, shall be taken to be their 
cost after a reasonable deduction for 
depreciation; and that the assess- 
ments shall be made on every street 
in which the trunk sewer is con- 
structed, or in which there is a com- 
mon sewer connected with such trunk 
sewer, etc.). 

29. Ill.—Peo. v. Grover, 203 Ill. 24, 
67 NE 165; Peo. v. Latham, 203 Ill. 
9, 67 NE 403. 

Iowa.—Sanborn v. Mason City, 114 


[§§ 3021-3022 


pleted before making the assessment.”® 

Enforcement of payment. 
that payment cannot be enforced until the improve- 
ment is completed,” or at least the part thereof for 
which the particular property is assessed.*° 
has been held that, in the absence of statute requir- 
ing completion before assessment, property owners 
may be compelled to pay an assessment before com- 
pletion of the work,* and that, too, although the 
work may never have been completed owing to the 
exhaustion of the estimate made by the engineer.*” 

[§ 3022] j. Invalidity of Assessment of Damages 
to Property Injured. The invalidity of an assess-" 
ment of damages to property injured in making an 
improvement*®* renders invalid an assessment of 
benefits for the payment of such damages.** 


It is generally held 


But it 


Iowa 189, 86 NW 286, ‘ 

Ky.—Henderson yv. Lambert, 14 
Bush 24, : 

Mo.—Independence v. Gates, 110 
Mo. 374, 19 SW 728; Heman Constr. 
Co. v. Loevy, 64 Mo. A. 430. 

Oh.—Cincinnati v. Cincinnati, etce., 
Co., 26 Oh. St. 345. 

Pa.—Philadelphia v. Street, 41 Pa. 
Super. 503. 

[a] Abandonment of work before 
completion.—Where a street improve- 
ment was ordered to be paid for by 
the abutting owners, and after it had 
been in part completed the work was 
abandoned, an assessment for that al- 
ready done was unauthorized. Cin- 
cinnati v. Cincinnati, etc., Co., 26 Oh. 
St. 845. Compare Astoria Heights 
Land Co. v. New York, 89 App, Div. 
512, 86 NYS 651 [aff 179 N. Y¥. 579 
mem, 72 NE 1139 mem] (holding that 
the city of New York was, under L. 
[1897] ¢ 3878, liable for any damages 
resulting from the failure of the 
general improvement commission, cre- 
ated by the act of 1893, or from its 
own failure to complete the Grand 
Avenue improvement; that this fail- 
ure and consequent liability for dam- 
ages did not entitle owners of prop- 
erty on Grand Avenue, who did not 
claim that their assessments were 
unreasonable, to maintain an action 
in which the city of New York-was 
the sole party defendant, to have 
the assessments canceled and an- 
nulled and to restrain defendant from 
taking any proceedings to collect 
them), 

[b] A special tax in distinction 
from a special assessment for the 
construction of a sidewalk may, it 
has been held under the Illinois stat- 
ute, be levied before the sidewalk is 
built. Mix v. Peo., 106 Ill. 425. 

[c] Effect of misconstruction of 
ordinance.—Where an ordinance im- 
posed the duty of regulating and 
grading a street to a certain point, 
the omission of the commissioner of 
public works to complete the work 
for the whole distance, by reason of 
misconstruction of the ordinance, will 
not invalidate an assessment for the 
cost of the improvements. In re 
Pinckney, 22 Hun 474 [aff 84 N. Y, 
645 mem] (it was held that, inas- 
much as the mistake could easily 
have been corrected before the as- 
sessment by completion of the work, 
the objection should have been then 
made, and that, having failed to make 
it, the, property owner could not 
avail himself of the mistake to de- 
feat the assessment). 

30. Tuttle v. Polk, 92 Iowa 433, 
60 NW 7338; St. Louis v. Clemens, 36 
Mo. 467. 

31. Felker v. New Whatcom, 16 
Wash, 178, 47 P 505. 

32. Felker v.. New Whatcom, 
supra. - 

33. Damages and their assessment 
generally see supra § 2631 et seq. 

34. Judson v. Bridgeport, 25 Conn. 
426; Carpenter vy. Hennepin County, 
56 Minn. 513, 58 NW 295. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3023-3025] 
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[§ 3023] k. Nonpayment of Damages for Property 
Yaken or Injured. Failure of a municipality to as- 
certain or pay damages for property injured or 
taken in making a public improvement?® is not a 
ground for setting aside the assessment,?* even 
though such damages equal or exceed the benefits 
derived from the improvement,?? and cannot. be 
availed of as a defense to an action to enforce the 
assessment,*® in the absence of some statute ex- 
pressly or by implication providing otherwise,*® the 
remedy of the parties injured being by an action 
for damages.*® But where a statute requires an 
adjudication of damages before correcting the as- 
sessment,* the requirement is mandatory and the 
right of the city to collect the assessment is sus- 
pended until the adjudication is made.*? 

[§ 3024] 1. Making of Improvements by Property 
Owners. In the absence of legislation to the con- 
trary, the fact that a property owner has improved 
the street in front of his property does not exempt 
him from liability to assessment for the cost of 
an improvement made by the city,*? especially where 
the improvement made by the property owner was 
not beneficial,*# or where, as a condition to obtain- 
ing permission to make the improvement, he agreed 
not to protest against the inclusion of his property 
in an assessment district;*® and the fact that an 
abutter on a river has dredged a channel sufficient 
for his own use does not preclude the city from 
widening the channel and making an assessment 
therefor on his land.*® So an assessment for a 
street improvement will not be declared invalid by 
a court as a levy of a double assessment, although 
a property owner may have laid his own curb and 
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gutter, where the ordinance provided for a rebate 
in such instance and there is no showing that the 
owner has applied to the local authorities in advanee 
for relief thereunder.*7 However, where a property 
owner has, under legislative authority for so doing, 
made improvements on the street in front of his 
property to the satisfaction of the municipal au- 
thorities,*® he is not subject to assessment for street 
improvements constructed by the city in front of 
other properties abutting on the same street as a 
part of the general improvement of the street.*? 
And under a statute providing that the expense of a 
street improvement is to be apportioned and assessed 
on the lands fronting on the street, if the city ac- 
cepts an improvement made by a property owner 
on that part of the street in front of his property, 
his land must be excluded from an assessment for 
an improvement by the city of the rest of the street 
since it has made no improvement in front of his 
property.5° -But if an ordinance is relied on to 
exempt from assessment one who has improved the 
street in front of his property, there must be a 
strict compliance with the provisions of the ordi- 
nance in order to obtain the exemption.®+ 

[§ 3025] m. Giving Property Owners Opportunity 
To Do Improvement Work. Where by statute prop- 
erty owners are required to be notified of a proposed 
improvement and given an opportunity to perform 
the work of improvement themselves,®? a noncom- 
pliance with this requirement will render void any 
assessment against them for the improvement ;°* and 
an ordinance under such statute which fails to pro- 
vide for the giving of an opportunity to the owners 
to do the work will be set aside.5+ However, these 


[a] Thus an assessment for bene- 
fits caused by raising the water of 
a lake was held invalid because no 
provision was made in the statute 
for compensating riparian owners for 
injuries to their land. Carpenter v. 
Hennepin County, 56 Minn. 513, 58 
NW 295. 

35. Damages and their assessment 
generally see supra § 2631 et seq. 

36. Ill.—Hyde Park v. Borden, 94 
Ill. 26. 

Cir rt Tt shaban a v. Baker, 56 Mo. 
. 637. 
N. J.—Worth vy. Westfield, 81 N. J. 

L. 301, 80 A 104; Greater Newark As- 

sociates v. Newark, 79.N. J. L. 331, 

715 A 745; Ward v. New Brunswick, 

AGUNG)» un. bb2,,7101, A 109% “Van- 

derbeck y. Jersey City, 29 N. J. L. 

441. 

N. Y.—In re Cruger, 84 N. Y. 
GMOee - 

Oh.—Schick v. Cincinnati, 116 Oh. 
St. 16,.155 NE 555. 

37. Worth v. Westfield, 81 N, J. L. 
301, 80 A 104.” . 

88. Springfield v. Baker, 56 Mo. A. 
637. 
39. Schick v. Cincinnati, 116 Oh. 
St. 16, 155 NE 555. : 

40. Greater Newark Associates vy. 
Newark, 79 N. J.:L.. 331, 75 A 1745; 
Sproul v. Stockton, 73 N. J. L. 158, 
62 A 275; and cases supra this sec- 
tion. 

41. See statutory provisions, 

42. Schick vy. Cincinnati, 116 Oh. 
St. 16, 155 NE 555. 

43. Lux, ete., Stone Co. y. Donald- 
son, 162 Ind. 481, 68 NE 1014; Sparks 
v. Barber Asphalt Pav. Co., 129 Ky. 
769, 112 SW 830, 130 AmSR_ 492, 22 
LRANS 877; Louisville v. Gast, 91 
Sw 251, 28 KyL 1256; Heman Constr, 
Co. v. McManus, 102 Mo. A. 649, 77 
Sw 310. But compare Johnson vy. Ta- 
coma, 41 Wash. 51, 82 P 1092 (hold- 
ing that, where the method of im- 
provement of a street required the 
construction of retaining walls to 
support the lower side of the street, 
property owners who had before the 
improvement of the _ street con- 


structed retaining devices, or filled 
their lots so that no structure to re- 
tain the street was necessary, were 
entitled to be credited with the value 
which the structures added to the 
improvement district, and to have the 
assessments on other lots proportion- 
ately increased). 

_[a]. Reason for rule.—‘“It is essen- 
tial that the streets of the city must 
be uniform. To have uniformity, 
they must be regulated by the city 
authorities, There could be no uni- 
formity if each property owner might 
improve the street in front of him, 
and thus forestall action by the city 
authorities, directing how the street 
shall be constructed.” Sparks v. 
Barber Asphalt Pav. Co., 129 Ky. 769, 
774, 112 SW 8380, 130 AmSR 492, 22 
LRANS 877. 

44. Northern Pac. R. Co. v. Ray- 
mond, 75 Wash, 322, 1384 P 1047. 

45. Lansdown v. Kierns, 303 Mo. 
75, 260 SW 88. 

46. Delaware, ‘Con Vv. 


ete., Canal 


Buffalo, 39 App. Div. 338, 56 NYS 
976 [aff 167 N. Y. 589 mem, 60 NE 
1119 mem]. 


47. Gerlach v. Spokane, 68 Wash. 
589, 124 P 121. 

4%, See supra § 2354 et seq. 

49. Millsap v. Balfour, 158 Cal. 
711, 112 P 450; De Haven v. Berendes, 
135 Cal. 178, 67 P 786; Atchison, ete., 
R. Co, v. Chanute, 90 Kan. 428, 133 
P 576; Titlow v. Springfield, 19 Oh 
NPNS 65. See Gleason v. Barnett, 61 
SW 20, 22 KyL 1660 (although the 
charter required an ordinance for 
the construction of the street, yet as 
the council, by resolution, accepted 
the proposition of the lot owners, and 
permitted them to incur the expense 
of the work under the belief that 
they would be free from further taxa- 
tion for the purpose, the city can- 
not now charge the property owners 
with any part of the cost of recon- 
structing the street, upon the idea 
that the construction is an original 
one); Sanford v. Warwick, 181 N. Y. 
20, 73 NE 490 (a direction by village 
trustees to the owner of premises 


abutting on certain streets to con- 
struct a four-foot flag sidewalk is a 
consent to his so doing within the 
meaning of Village L. § 162 (kL. 
[1887] ¢ 414) providing that when- 
ever the abutter, with the consent of 
the trustees, constructs a_ sidewalk 
of stone, etc., the board of trustees 
shall credit the abutter on his assess- 
ment with three quarters of the ae- 
tual expense of constructing the 
walk; or in lieu thereof may pay. him 
one half of such cost; and where he 
complies with such direction he is 
entitled to reimbursement as provided 
therein notwithstanding under the 
authority of § 161 the board had pre- 
viously resolved that the sidewalks 
of the village be constructed by the 
abutting property owners at their 
own expense, since the latter section 
must be deemed to apply to sidewalks 
generally, the former to those con- 
structed of the material specified 
therein and of the better grade, the 
consent being required to keep their 
cost within the control of the board 
of trustees), 

50. In re Hast Highteenth St., 75 
Hun 603, 27 NYS 591 [aff 142 N. Y. 
645 mem, 37 NE 568 mem]. 

51. Millsap v. Balfour, 154 Cal. 
303, 97 P 668, 

52. See supra § 2354 et seq. 

53. Baldwin v. Springfield, 10 Oh 
NPNS 65; Erie City v. Willis, 26 Pa. 
Super. 459; Pittsburg v. Biggert, 23 
Pa. Super. 540; Manton v. Clarke, 45 
ROW LAO PLATA BEE. 

[a] Insufficient notice.—A notice 
to curb and pave a borough sidewalk, 
served before the sidewalk is brought 
from the natural to the established 
grade, is not sufficient to sustain a 
lien for curbing and paving after the 
borough does the grading. To charge 
the property owner it is necessary to 
serve a notice after the borough 
brings the sidewalk to grade as it 
was under legal obligation to do. 
Lansdowne Borough y. Burdsall, 26 
Pa. Dist. 938. 

54. Locker vy. South Amboy, 62 
N. J. L. 197, 40 A 687. 
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provisions have no application except to the class 


of improvements specifically therein designated,°® 
and the fact that a sufficient time was not allowed 
for the doing of the work will not invalidate the 
assessment where, notwithstanding the notice, the 
property owners expressed no desire to do the work 
and took no step in that direction.®* So if property 
owners, although given the opportunity, fail to do 
the work within the time required, the council need 
not proceed immediately thereafter to do the work, 
but may defer action for a specified time without 
giving the property owners another opportunity to 
do the work themselves.®? 

[§ 3026] n. Failure To Agree with Owners on 
Amount of Assessment. Under a city charter au- 
thorizing proceedings to assess the cost of street 
improvements against benefited property and its 
owners, if the amount is not agreed upon, it is un- 
necessary to show that the city made efforts to 
secure agreement with the property owners before 
proceeding to make the assessments.°® Nothing fur- 
ther is required than that there should have been 
no agreement between the city and property owners 
as a condition precedent to the authorized steps to 
assess and collect the cost of the improvement.®? 

[§ 3027] 10. Levy and Assessment in General— 
a. What Constitutes Levy. The levy of an assess- 


ment has been defined as the fixing of the amount to | 


be paid as such®® and not the act of compelling 
payment.*t A mere order granting the petition of 
property holders for an improvement does not con- 
stitute the levy of an assessment.62 And an ordi- 
nance ordering work,** a contract for the perform- 
ance of the work,®** and the apportionment of the 


55. Baldwin vy. Springfield, 10 Oh 


NPNS 65. Ill, 122, 104 NE 27 
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Ill.—Moline v. aN City R. Co., 262 


[§§ 3025-3029 


cost by the city engineer,® are all matters preced- 
ing the levy and upon which a levy is based, but are 
not collectively or separately a levy.®® 

[§>3028] b. Ordinance, Resolution, or Order for 
Levy—(1) In General. ae the absence of any statu- 
tory requirement to that effect, it has been held that 
no antecedent levy of an assessment by ordinance 
is essential to the validity of the assessment ;°* but 
generally an ordinance, resolution, or order levying 
an assessment is required by charter or statute.® 
If there is statutory authority for so doing, the 
assessment may be levied by resolution ;°° but where 
an ordinance is required, it is indispensable to the 
validity of the assessment,’® and a levy by resolu- 
tion or order of the council does not satisfy the re- 
quirement.7!. And it has been held that the levy 
of an assessment, invalid because made by resolu- 
tion instead of ordinance, cannot be validated by a 
subsequent ordinance.’2 But there is authority to 
the effect that, in lieu of a void assessment ordi- 
nance, the council may pass a new assessment ordi- 
nance based on the report of appraisers theretofore 
confirmed, which new ordinance will have the same 
force and effect as a valid original assessing ordi- 
nanee.7* All preliminary steps required by charter 
or statute must be taken before passage of the ordi- 
nance or resolution levying an assessment,’* but a 
substantial compliance with these requirements will 
be sufficient.7® 

[§ 3029] (2) Requisites and Sufficiency. In ac- 
cordance with rules relating to the contents or re- 
citals of ordinances generally,’® statutory or charter 
requirements as to the contents or recitals of ordi- 
nances, resolutions, or orders for the levy of assess- 


[a] As for instance: (1) The mak- 
ing and confirmation of the report of 


lowa,—Martin v. Taian Gogh! 99 NW 
32 
Ky.—Dodd v. Hecter, 1386 Ky. 596, 


Emporia, 


56. Smith v, Jefferson, 75 Or, 179, 
146 P 809. LAMA 
57. State v. Burnes, 124 Minn. 471, Kan.—Newmann ov. 
145. NW 377. Kan, 456, 4 P 815. 
- 58: Dallas v; Atkins, 110 Tex; 627, 
2232 SW 170 {aff (Civ. A.) 197 SW] 124 SW 860. 


593]. 

59. Dallas v. Atkins, supra 

60. Wageman v, Cleveland, 17 Oh, 
Cir, Ct.1N.'S: 588: 

61. Wageman v. Cleveland, supra. 

62, Trenton v. Coyle, 107 Mo, 198, 
17 SW, 643. 

63. ‘See infra § 3028. 

64. See supra § 3009. 


65. See supra § 2422. 

66. Westport v. Jackson, 69 Mo. 
‘A. 148; Westport v. Mastin, 62 Mo. 
A, 647. ; 

67. Marionville v. Henson, 65 Mo. 
A. 397; Nevada v. Morris, 43 Mo, A. 


586; Lincoln St. R. Co. v. Lincoln, 61 
Nebr. 109, 84 NW 802. 

68. See statutory and charter pro- 
visions. 

69. Kalamazoo v. Perrin, 194 Mich, 


484, 160 NW 653; Simpson v. West-| 


mount, 49 Que. Super. 341, 27 DomLR 
94, 


{a] In South Dakota, under Pol. 
Code § 1303 and other sections of art 
16, entitled “Local Improvements,” a 
resolution providing for special as- 
sessment for street paving, to be paid 
in installments assessed against 
abutting property, without an ordi- 
nance at any stage of the proceed- 
ings, is sufficient, where there was a 
general ordinance in force which pro- 
vided that all assessments for paving 
streets might be collected in install- 
ments, since it is only when assess- 
ments are to be divided into install- 
ments that an ordinance is necessary, 
‘under art 17 (§ 1333 et seq), relating 
solely to division of such ‘assess- 
ments. Pettigrew v. Sioux Falls, 35 
S.D. 78,-150 NW 772. 

Ga.—Madison v. 159 


70. Spears, 
Ga. 241, 125 SE 380. 


Mo.—Sedalia v., Donohue, 190 Mo. 
407, 89 SW 386, 4 AnnCas 89; Gilfillan 
v. Eddy, 123 Mo. 546, 27 SW 471; 
Trenton v. Coyle, 107 Mo. 193, 17 SW 
643; Westport v. Jackson, 69 Mo. A. 
148; Westport v. Mastin, 62 Mo, A. 


71. Newmann vy. Emporia, 32,Kan, 
456, 4 P 815; Gilfillan v. Eddy, 123 Mo. 
546, 27. SW ‘471; Trenton v. Coyle, 107 
Mo. 193,17 SW 643; Westport v. Mas- 
tin, 62 Mo, A, 647. 

72. Newmann y. Emporia, 32 Kan, 
456, 4 P 815. 

73. Norman v. Allen, 47 Okl. 
147 P 1002. See Boaz v. Coates, 114 
Ark. 23, 169 SW 312, 318 (where pro- 
ceedings for the laying of sidewalks 
by an improvement district of a mu- 
nicipality were regular up to the pub- 
lication of the ordinance levying, the 
assessment, the fact that the ordi- 
nance was invalid does not preclude 
the city council from passing a new 
ordinance and publishing it in ac- 
cordance with the laws then in 
force), 


74  Ala.—Pierce v. Huntsville, 185, 


Ala. 490, 64 S 301 

Ark. —Cherry v. Bowman, 106 Ark. 
39, 152 SW 1388. 

Mo.—Sedalia y, Donohue, 190 Mo. 
407, 89 SW_ 386, 4 AnnCas_ 89; 
Carthage v. Badgley, 73 Mo. A. 123; 
eouunant v. Jackson, 69 Mo. A, 
148, 

Nebr.—Merrill v. Shields, 57 Nebr. 
78, 77. NW 
57 Nebr, 10, 77 NW 487. 

N. Y.—Bell v. Yonkers, 78 Hun 196, 
28 NYS 947 [aff 149 N. Y. 581 mem, 
43 NE 985 mem], 

Wash.—Sampson v, Leavenworth, 
81 Wash. 700, 142 P 1160. 


74, 


| i ae 


368; Medland vy. Connell, | 


the freeholders appointed to assess 
damages. Merrill v. Shields, 57 Nebr. 
78, 77 NW 368. (2) And the-deter- 
mination by the council as a board of 
equalization of the sum to be assessed 
as benefits. Medland v. Connell, 57 
Nebr. 10, 77 NW 487, (3) So under 
some statutes prescribing the form 
of ordinance for the assessment of 
benefits from a street improvement, 
the plans and specifications adopted 
by the board- of improvement must 
have been reported to the city council 
and finally determined upon, asses- 
sors appointed, and the assessment 
made prior to the ordinance, and the 
fact determined and recited in the 
ordinance that the benefits received 
by ‘each parcel of real estate equal 
or exceed the assessment thereon. 
Cherry v. Bowman, 106 Ark. 39,. 152 
SW 1383. (4) And under some stat- 
utes the engineer in charge of the 
work must compute the cost and ap- 
portion the same among the lots to 


be charged therewith before the 
passage of the ordinance. Westport 
v. Jackson, 69 Mo, A. 148. (5) How=- 


ever, it has been held that, in the ab- 
sence of any Statutory requirement 
to that effect, it is not necessary that 
the council Should determine in ad- 
vance of the assessing ordinance the 
proportion of the cost and expense of 
making a street improvement that is 
to be assessed upon the abutting 
Lippert vy. Toledo, 9 Oh. 
Cin. ‘Gt: S. 455, 29 Oh, Cir. Ct. 345 
[aff 76 on. St. 568 mem, 81 NE 1189 
mem]. 

Completion of improvements before 
assessment see supra § 3021, 

75. Bell v. Yonkers, 78 Hun 196, 28 
NYS 947 [aff 149 N. Y. 581 mem, 43 
NE 985 mem]; Sampson v. Leaven- 
worth, 81 Wash. 700, 142 P 1160; 
Great Northern R. Co. v. Leaven- 
worth, 81 Wash. 511, 142 P 1155, 
AnnCas1916D 239. ! 

76. See supra § 801 in 43 C. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3029-3030] 


ments must be complied with in order to give the 
assessment validity.” It is not necessary, however, 
that the precise language of the charter or statute 
be used,’® a substantial compliance with its require- 
ments being sufficient."9 Mere clerical errors in 
the recitals which do not render uncertain their 
meaning will not vitiate an assessment.®° 

Description of the improvement*! to be made must 
be definite and certain in character and location.®2 
An ordinance is not invalid for failure to describe 
the improvement, if it refers to the ordinance order- 
ing the same** or to a plat,8+ wherein there is a 
sufficient description. An ordinance authorizing a 
new assessment to be levied on property benefited 
by an improvement already completed under an 
invalid assessment ordinance need only describe the 
locality of the improvement so as to identify it with 
the completed improvement.*® 

Description of land assessed. In the absence of 
a requirement to that effect the assessing ordinance 
need not designate each piece of land in the district 
separately,** but a general description will be suffi- 
cient.87 Property may be identified by reference 
to the assessment plat or schedule on file.** 

Amount chargeable. The assessing ordinance need 
not state the exact amount with which each lot is 


MUNICIPAL CORPORATIONS 


[44 C.3.] 615 


charged ;*® and, if not required by statute, the ordi- 
nance need not fix the amount to be assessed by the 
commissioners,°° but this amount may be subse- 
quently ascertained.®!. Where an ordinance has been 
passed providing for the making of a certain im- 
provement and the assessment of two thirds of the 
cost thereof against the abutting property owners, 
in the manner provided by statute, there is no ne- 
cessity for another ordinance after the work: is 
completed to determine the amount of the cost 
chargeable to each piece of property.®? : 
Statutory authority for levy of an assessment 
need not be set out,°* since it will be presumed that 
the assessment was made in accordance with a stat- 
ute which authorizes it. 
Ordinance invalid in part. Where a portion of 
the ordinance is. invalid, it is void as a whole where 
the invalid portion is not distinct and severable. 
[§ 3030] (3) Enactment and Passage. In accord- 
ance with rules governing the enactment and pas- 
sage of ordinances generally,%* it is essential to the 
validity of an assessment that all charter or statu- 
tory requirements as to the enactment or passage 
of ordinances, resolutions, or orders for the levy 
of an assessment shall be complied with; but sub- 


77. U. S—Goodrich v. Detroit, 184 
U.S. 432, 22. Sct 397, 46 L. ed. 627. 

Ark.—Sherry v. Bowman, 106 Ark. 
39, 152 SW 133. 

Colo.—Spalding v. Denver, 33 Colo. 
72, 80 P 126. 
a Til.McManus v. Peo., 183 Ill, 591, 
55 NE 886. 

lowa.—Edwards, etc., Constr. Co; v. 
Jasper County, 117 Iowa 365, 90 NW 
1006, 94 AmSR 301. 


Ky.—Dodd v. Hecter, 136 Ky. 596, 


124 SW 860, 
Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass. 304, 149 NE 42. 
Mich.—Kalamazoo v. Perrin, 194 
Mich. 484, 160 NW_ 653. : 
N. Y.—Butts v. BOCRPSEEL 1 Hun 

8, 4 Thomps. & C. 89. 
re ocoes v. Salem, 61 Or, 321, 
122 P 308. 

[a] Recital as to benefits.—The 
assessment ordinance must contain a 
recital that the benefits received in 
each parcel of real estate equal or 
exceed the assessment thereon where 
the statute so provides. Cherry v. 
Bowman, 106 Ark. 39, 152 SW 138. 

78. Butts v. Rochester, 1 Hun (N. 
Vis 598, 4 Rompe. & C. 89; and cases 
infra note 79. 
nT . U. S—Goodrich v. Detroit, 184 
U.S. 432,22 SCt 397, 46,L. ed. 627. 

Tll.—Hull v. West Chicago Park 
Gomrs:, 185 Ill.. 150, 57 NE 1; Mc- 
Manus v. Peo., 1838 Ill. 391, 55 NE 
886; Cummings v, West Chicago Park 
Comrs., 181 Il]. 136, 54 NE 941, 

Jowa.—Higman v. Sioux City, 129 
Iowa 291, 105 NW 524; Edwards, etc., 
Constr. Co. v. Jasper. County, 117 
Iowa 365, 90 NW 1006, 94 AmSR 301; 
Dittoe v. Davenport, 74 Iowa 66, 36 
NW 895. : 

Mich.—Kalamazoo v. Perrin, 194 
Mich. 484, 160 NW 6538; Auditor Gen. 
v. Maier, 95 Mich. 127, 54 NW 640; 
Beecher v. Detroit, 92 Mich. 268, 52 
NW 731; Davies v. Saginaw, 87 Mich. 
439, 49 NW 667. 

N. Y.—Butts v. Rochester, 1 Hun 
598, 4 Thomps. & C. 89. 

Or.—Rogers v. Salem, 61 Or, 321, 
122° P 308: 

[a] Rule applied.—A charter re- 
quirement, that “when any special as- 
sessment is to be made pro rata upon 
the lots and premises in any special 
district according to frontage or 
benefits, the city council shall by 
resolution direct the same to be made 
by the city assessor and shall state 
therein the amount to be assessed and 
whether according to frontage or 
benefits and describe or designate the 


lots and premises or locality con- 
stituting the district to be assessed,” 
is sufficiently complied with to sup- 
port the assessment by a resolution 
that: ‘“‘The city assessor is hereby 
authorized and directed to make a 
special assessment roll containing a 
description of the property adjacent 
to the streets so improved as con- 
tained in said resolution and between 
the points hereinafter mentioned, and 
to be benefited by the improvement so 
made, and to assess against said 
property the amount of benefit ac- 
cording to benefits. ... The fore- 
going special assessment being a por- 
tion of the cost of paving on said 
streets to be paid by the abutting 
property benefited thereby.” Kalama- 
zoo v. Perrin, 194 Mich. 484, 487, 160 
NW 653. 

[b] Showing benefits.—An = ordi- 
nance levying an assessment on prop- 
erty alleged to be benefited, and 
which recites that such property is 
drained by the sewer proposed to be 
constructed, sufficiently shows that 
the property is directly benefited 
within the requirements of the city 
charter, Rogers v. Salem, 61 Or. 321, 
122 P 308. 

[c] Names of parties assessed.—A 
record of a resolution of a city coun- 
cil, levying a special assessment, and 
specifically adopting a plat by the 
city engineer of the property affected 
by the improvement, and directing 
that a special assessment be levied in 
accordance therewith, is sufficient to 
show an assessment against an abut- 
ting property owner, as shown by the 
plat, although the name of such 
owner is omitted in the record of the 
resolution from the names of the par- 
ties assessed. Edwards, etc., Constr. 
Co. v. Jasper County, 117 Iowa 365, 
90 NW 1006, 94 AmSR 301. 

80. Holland vy. Peo., 189 Ill. 348, 
59 NE 753; Durst v. Des Moines, 150 
Towa 370, 130 NW 168. 

81. In other ordinances and reso- 
lutions see supra §§ 2403, 2439-2443, 
3005, 3006. ; 

82. Ryder v. Alton, 175 Ill. 94, 51 
NE 821; Dittoe v. Davenport, 74 Iowa 
66, 36 NW 895. 

{a] Sufficient description. — An 
ordinance providing for an assess- 
ment for the construction of a sewer 
is sufficiently certain in specifying 
the character and location of the im- 
provement, where it places the point 
of beginning at the intersection of 
the center lines of two streets, pro- 
vides that it shall extend therefrom 


along the center lines of specified 
streets to a point of connection with 
another sewer, and states its depth at 
the point of beginning and at its in- 
tersections with cross streets, Ryder 
v. Alton, 175 Il], 94, 51 NE 821. : 

83. McManus vy. Peo., 183. Ill. 391, 
55 NE 886; West Chicago Park Comrs, 
v. Farber, 171 Ill. 146, 49 NE 427.- 

84. Dittoe v. Davenport, 74 Iowa 
66, 36 NW 895. t 

85. Hull v. West Chieago Park 
Comrs., 185 Ill. 150, 57 NE 1. 


86. Spalding vy. Denver, 33 Colo. 
172, 80 P 126. 
87. Spalding v. Denver, supra; 


ote v. Peo., 189 Ill. 348, 59 NE 


[a]. Mere clerical errors in the de- 
scription of the property assessed 
will not vitiate the assessment where 
it is clear from the consideration of 
the ordinance as a whole what prop- 
erty is intended to be assessed. Hol- 
land v. Peo., 189 Ill. 348, 59 NE 753. 

88. Higman v. Sioux City, 129 
Iowa 291, 105 NW 524. 

_[a] Parol evidence is not admis- 
Sible to show what property is re- 
ferred to in a resolution levying an 
assessment for a local improvement. 
Higman vy. Sioux City, 129 Iowa 291, 
105 NW 524. : 

89. Spalding v. Denver, 33 Colo. 
172, 80 P 126; Higman v. Sioux City, 
129 Towa 291, 105 NW 524. 

90. Ryder v. Alton, 175 Ill. 94, 51 
NE 821. 

91. Ryder v. Alton, supra. 

92. Avis v. Allen, 83 W. Va. 789, 
99 SE 188 (such determination in- 
volves no legislative or judicial ac- 


. tion, but is purely ministerial and in- 


Vera only a mathematical calcula- 
ion). ; 

93. Andrews v. Peo., 173 Ill. 123, 
50 NE 335. 

94. Andrews v. Peo., supra, 

95. Cratty v. Chicago, 217 Tll. 453, 
75 NE 38438 (so holding of an ordi- 
nance providing for interest on non- 
interest-bearing vouchers), 
bite See supra §§° 811-825 in 43 

sue 

Ga.—Madison v., 


97. 
Ga, 241, 125 SE 380, 
Ill.— Skinner v. Chicago, 42 Ill. 52. 
La.—Winnfield vy, Collins, 148 La. 
493, 78. S747. 


Spears, 159 


Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass. 314, 149 NE 46. 
Mich.—Auditor-Gen. yv. Hoffman, 


132 Mich. 198, 98 NW 259; Auditor- 
Gen. v. Maier, $95 Mich, 127, 54 NW 
640; Beecher vy. Detroit, 92. Mich. 268, 


616 [44 C.J.] 
stantial compliance will be sufficient,9® and errors 
or irregularities not of a character to prejudice 
the rights of the parties interested in the assess- 
ment will not vitiate it.°® So in making an order 
of assessment, a mere nonobservance of rules which 
the council has power to abolish does not affect the 
validity of the assessment.+ 

[§ 3031] (4) Construction and Operation. Rules 
governing the construction of ordinances generally’ 
apply to ordinances, resolutions, and orders for the 
levy -of assessments.* If the assessment order is in 
conformity with the statutory requirements, it is 
conclusive as against property owners who present 
no objections.* 

[§ 3032] c. Boards, Tribunals, or Officers by Whom 
Made—(1) In General. No board, tribunal, or 
officer may exercise the power of making assess- 
ments for special benefits unless authority to do so 
is derived from the constitution’ or from a statute 
or charter which confers it either expressly or by 
“necessary implication.¢ But statutes or charters 
generally designate the officers, boards, or tribunals 
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D ‘ 


by whom special assessments shall be made, or pro- 


vide for their appointment.’ In determining the 
amount of the assessments, the board exercising the 
power to do so is not engaged in an adversary pro- 
ceeding ;* the members of the board represent the 
landowners as well as the city and all others con- 
cerned.® And the presumption is that they have 
done their duty in a spirit of fairness and to the best 
of their judgment.!° 

[§ 3033] (2) City Council. Statutes or charters 
frequently authorize™ or require’? that assessments 
shall be made by the city council, and the consti- 
tutionality of these statutes has been upheld.'% 
However, no local assessment is valid unless the 
council has jurisdiction of the subject matter, the 
person, and the property assessed.!+ 

-[§ 3034] (3) Other Boards, Tribunals, or Officers 
—(a) Authorization or Appointment—aa. In Gen- 
eral. The legislature may either authorize or impose 
on designated officers or boards other than the city 
council the power or duty to make assessments for 
special benefits;'*® and instead of exercising this 


~ [§§ 3030-3034 


52 NW 731; Twiss v. Port Huron, 63) 


Mich. 528, 30 NW 177. 

Minn.—State v. Dakota County 
Dist. Ct., 41 Minn. 518,,43 NW 389. 

N. Y.—Mansfield v. Lockport, 24 
Mise. 25, 52 NYS 571. 4 - 

Tex.—Celaya v. Brownsville, (Civ. 
A.) 203 SW 153. : 

{a] Rule applied.—If the order is 
required by statute to be adopted in 
concurrence by the common council 
and presented to the mayor for ap- 
proval, a noncompliance with these 
requirements renders the order_in- 
valid. Union St. R. Co. v. New Bed- 
ford, 253 Mass. 314, 149 NE 46. 

{b] Submission to, or signing by, 
mayor.—(i) Where a city charter 
provides that the resolutions of the 
cquncil shall be submitted to the 
mayor for his approval before going 
into effect, an assessment for public 
improvements, undertaken in accord- 
ance with the provisions of a resolu- 
tion which has not been so submitted, 
cannot be enforced. Twiss v. Port 
Huron, 63 Mich. 528, 30 NW 177. (2) 
A resolution of the council to assess 
Jand for street improvements is of no 
effect when not approved and signed 
by the mayor as required by charter 
and where it did not appear that it 
was ever presented,to him. State v. 
Dakota County Dist. Ct.,.41 Minn. 518, 
43 NW 389. (3) But where by charter 
the mayor is entitled to preside over 
the board of aldermen and the city 
clerk is made the recording officer, a 
distinct act of the mayor in approval 
of an assessment order is not neces- 
sary. It will be sufficient that the 
record of an order for an assessment 
purported to be passed by the mayor 
and aldermen and was signed by the 
clerk. Fairbanks v, Fitchburg, 132 
Mass, 42. 

{c] Bicameral action.—Where the 
charter does not so require, the board 


of aldermen and common council are. 


not obliged to act in joint convention 
in passing orders assessing perma- 
nent taxes upon owners of land for a 
street improvement but the order 
may be first acted upon by the board 
of aldermen and passed by the com- 
mon council in concurrence. Foley v. 
Haverhill, 144 Mass. 352, 11 NE 554. 

[dad] Consent of two thirds of mem- 
bers.—If the statute requires that the 
ordinance levying the tax be con- 
sented to by two thirds of the alder- 
mén elected, no tax can be levied un- 
less the ordinance is passed in con- 
formity with this requirement. Celaya 
Vv. aes taaed tae (Tex. Civ. A.) 203 SW 
153. 

{e] ' Time of adoption.—A _ resolu- 
tion fixing an assessment for benefits 
is not of a permanent nature within a 


statute providing that no ordinance 
or resolution intended to be of per- 
manent operation shall be adopted at 
the same meeting at which it is in- 
troduced and requiring that it shall 
be published and presented to the 
mayor for his approval. Pierce v. 
Huntsville, 185 Ala. 490, 64 S 301. 

98. Winnfield yv, Collins, 143 La. 

493, 78 S 747; Holt v. Somerville, 127 
Mass, 408; Mansfield v, Lockport, 24 
Misc. 25, 52 NYS. 571, 
_ la]. Effect of fraud.—An ordinance 
is not invalid because three members 
of the council were influenced in its 
favor by fraud, where the number 
uncorrupted voting for it was more 
than sufficient to pass it under the 
city charter, Mansfield v., Lockport, 
24 Misc, 25, 52 NYS_571, 

99. Winnfield v. Collins, 143 La. 
493, 78 S 747. 

[a] Failure to record yea and nay 
vote in the minutes of the meeting is 
an immaterial error where the record 
is subsequently corrected in this re- 
spect and the correction will have the 
same effect-as the record of the yea 
and nay vote would have had at the 
proper time. Winnfield v. Collins, 143 
La. 4938, 78 S 747. 

1. Holt v. Somerville, 127 Mass. 
408 (nonobservance of rule requiring 
that the order levying a betterment 
receive two several readings). 

2. See supra §§ 901-919 in 43 GC. J. 

3. Martin v. Oskaloosa, (Iowa) 99 
NW 557; Ferguson v. Cable, 84 Kan. 
576, 114 P 852; Kirkpatrick y. Dallas, 
58 Or. 511, 115 P 424. © 

{a] Property assessed.—An ordi- 
nance providing that the cost of sew- 
ers shall be assessed to the property 
abutting on the streets where the 
same are laid and benefited thereby 
does not, at least clearly, indicate ex- 
ercise of the power, under the city’s 
charter, optional with the council, to 
assess property adjacent to, as well 
as that abutting on, the streets in 
which a sewer is laid. Kirkpatrick v. 
Dallas, 58 Or. 511, 115 P 424, 

[b] Retrospective effect.—Where 
a city ordinance providing for the 
levy of assessments according to 
benefits contained nothing to indicate 
an intent that it should be given a 
retrospective effect, it will be con- 
strued to operate prospectively only. 
Martin v. Oskaloosa, (lowa) 99 NW 
557, 

4. United Real Est., etc., Co, v. 
Barnes, 159 Cal. 242, 113 P 167. 

5. Jones v. Lake View, 151 Ill. 663, 
38 NE 688. 

[a] The supervisor and assessor 
of a town are its ‘‘corporate authori- 
ties,” within the meaning of a con- 
stitutional provision authorizing spe- 


cial assessments to be made by such 
authorities. .Jones v. Lake View, 151 
Ill. 663, 38 NE 688. 

6. Auburn vy. Paul, 110 Me. 192, 
202, 85 A 571. 

“The powers that are given to sub- 
ordinate local authorities are strictly 
construed, and every reasonable doubt 
as to the existence of a particular 
power resolved against the same.” 
Auburn v. Paul, supra. . 

_7 See statutory and charter pro- 
visions; and infra §§ 3033-3041. 

8. Clarke v. Evansville, 75 Ind, A. 
500, 131 NE 82. 

9. Clarke v. Evansville, supra. 

10. Clarke v. Evansville, supra. 

11. Cotten v. Hughes, 125 Ark. 126, 
187 SW 905; Davis v. Litchfield, 155 
Il. 384, 40 NE 354; Chicago, etc., R. 
Co; v." Joliet,’ 153" Ill. 649; 39)SNB 
ren Chapin v. Worcester, 124 Mass, 


[a]. Assessment of benefits by a 
jury is not essential where the city 
council is empowered to levy the as- 
sessment. Davis v. Litchfield, 155 Ill. 
384, 40 NE 354; Chicago, etc., R. Co. 
v. Joliet, 153 Ill. 649, 39 NE 1077. 

[b] Subject to veto power.—Under 
some statutes the power of the board 
of aldermen charged with assessment 
of betterments from street improve- 
ments is subject to the mayor’s veto. 
Jewett _v. Medford, 233 Mass. 65, 123 
NE 347. 

12. Beimont Land Assoc. v. Gar- 
field, 90 N. J. Li. 394, 108 A 682; Dur- 
rell_v. Woodbury, 74 N. J. L. 206, 65 
A198 [aff 75 N. J. L. 939, 70 A 1100]; 
Matter of Middletown, 191 App. Div. 
122, 180 NYS 786; Smith vy. Buffalo, 
90 Hun 118, 35 NYS 635 [aff 159 N. Y. 
427, 54 NE 62]; Savage v. Buffalo, 59 
Hun 606, 14 NYS ‘101 [aff 131 N. Y, 
568 mem, 80 NE 226]; Erie v, Flint, 
8 Pa. Co. 482. : 
ag Chapin v, Worcester, 124 Mass. 

14. Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439, 

{a] Sufficient jurisdiction of sub- 
ject matter.—If property assessed for 
local improvements is within the ter- 
ritory of the municipality which by 
statute has plenary jurisdiction over 
local assessments and no exemption 
by law, the municipality has jurisdie- 
tion of the subject matter. Bass v. 
Cae 28 Wyo. 387, 205 P 1008, 208 

15. U, S.—Bauman vy. Ross, 167 
U.'S. 548; 17 SCt 966, 42 Tic ed: 270, 

Ark.—Blytheville Pav, Dists. Nos. 
2 and 3 v. Baker, 171 Ark. 692, 286 


Sw 945. 
Moultrie, 154 Ga. 


Ga.—Horkan vy. 
444, 114 SE 888. 
Ill.—Crawford v. Peo., 82 Ill. 557: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


| §§ 3034-3035] 


power of appointment itself, it may delegate the 
Thus, the power of appointment may be 


power.?® 
delegated to the city council,’ to 


the president of a board of local improvements,?® 
or provision» may be made for the election by the 
people of a board of assessors to make the assess- 
And the econstitutionality of provisions 
making such a delegation has been uniformly up- 


ment.?° 


ind.—Pittsburgh, ete. R. Co. Vv. 
Oglesby, 165 Ind. 542, 76 NE 165; 
Ray v. Jeffersonville, 90 Ind. 567. 

Md.—O’Brian y. Baltimore County, 
51 Md, 15. 

Mass.—Woodbridge v. 
114 Mass. 483. 

Mich.—Shimmons v. Saginaw, 104 
Mich. 511, 62 NW 725. 

Minn.—State v. Hennepin County 
Dist. Ct., 38 Minn, 235, 22 NW. 620. 

N. Y.—Matter of Henner, 125 Misc. 
472, 211 NYS 334 [aff 217 App. Div. 
785° mem, 216 NYS 844 mem]; Matter 
of Hast 214th St., 68 Misc, 89, 123 


NYS 485. 

N. D.—Fargo v. Gearey, 33 N. D. 
64, 156 NW 552; Ellison v. La Moure, 
30 N. D. 43, 151 NW 988 [writ of 
error dism 245 U. S. 628 mem, 38 SCt 
62 mem, 62 L. ed. 519 mem]. 

[a] Separate commissions to as- 
sess damages and benefits.—W hether 
the estimate of damages and the as- 
sessment of benefits shall be by the 


Cambridge, 


. same or different commissioners is a 


matter wholly within the discretion 
of the legislature, as justice and con- 
venience appear to it to require, Bau- 
man v. Ross, 167 U. S. 548, 17 SCt 
966, 42 L, ed. 270. 

[b] Mayor and aldermen.—Where 
a sewer was laid out before the pas- 
sage of an act conferring authority 
to make the assessment upon the 
mayor and aldermen, they might 
thereafter make such assessment, al- 
though the city charter conferred 
power on the council. Woodbridge v. 
Cambridge, 114 Mass. 483. 

[c] Against what property assess- 
ment made.— Where a municipal 
board other than the council is vested 
With power to make .an assessment, 
the assessment must be made against 
property designated by ordinance, as 
the board is without authority to 
modify the determination of the coun- 
cil. Matter of Henner, 125 Misc. 472, 
211 NYS 334 [aff 217 App. Div. 785 
mem, 216 NYS 844 mem]. 

'[d] Statute conferring power. — 
Authority conferred by statute to 
estimate benefits necessarily carries 
by: implicetion the authority to de- 
termine whether or not any benefits 
at all will accrue to a given unit of 
property, and if so to what extent. 
Blytheville Pav. Dists. Nos. 2 and 3 
v. Baker, 171 Ark. 692, 286 SW 945. 

16. Ark.—McLeod vy. Purnell, 164 
Ark, 596, 262 SW 682. 

See ag SET noe v. Stamford, 60 
Conn. 432, 22 A 782. 

D. C.—Walker v. District of Colum- 
Dias Lie Co soo. 

Tll.—Sumner v. Milford, 214 Tl. 388, 
73 NE 742 

Md.—Philadelphia, CLG. thee OO, 
Baltimore, 121 Md. 504, 88 A 263. 

Mich.—Hoyt v. East Saginaw, 19 
Mich. 39, 2 AmR 76. 

Minn.—State v. Hennepin County 
Dist. Ct., 33 Minn, 235, 22, NW .625. 

N. J.—Cook y. Allendale, 79 N. J. 
L. 285, 75 A 769; Butler v. Passaic, 
44°N) 52°%, ‘171 

N. Y.—In re Roberts, 17 Hun 559 [aff 
81 N. Y. 62]; Striker v. Kelly, 7 Hill 
9 [rev on other grounds, 2 Den 323]. 

Oh.—Reed v. Toledo, 18 Oh. 161. 


Pa.—Secranton City v. Barnes, 147 
Pa, 461, 23 
Tex.—-Dallas Vv. ‘Atkins, (Civ. A.) 


pra SW 593 [aff 110 Tex. 627, 223 SW 
Wash. —Spokane v. Onstine, 86 
Wash. 4, 149 P 1. 
And see cases infra this section. 
17, Ark.—McLeod v. Purnell, 164 
Ark. 596, 262 SW 682. 
D. C.— Walker v. District of Colum- 
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held.?+ 


a court,/® or to | pointment. 


sufficient.?* 


bias ll: DACrs52. ‘ 

Md.—Philadelphia, ete.,. Ri:.Co., Vv. 
Baltimore, 121 Md. 504, 88 A bt 
Lauer v. Baltimore, 110 Ma. 447,73 A 
162. 

Mich.—Hoyt v. East Saginaw, 19 
Mich. 39, 2 AmR 76. 

N. J.—Cook v. Allendale, 79 N. J. L. 
285, 75 A 769; Butler v. "Passaic, 44 
NA a: ayes State v. Passaic, 41 N. 
aM ia 90; Green v. Cape May, 41 N. J. 

Oh.—Reed v. Toledo, 18 Oh. 161. 

Pa.—Scranton City v. Barnes, 147 
Ba 4015923 CAN sels) era ele Vs ‘Han- 
cock, 18 Pa. Super. 398 [aff 204 Pa. 
110, 538 A 644]. 

[al] Extent of power delegated.— 
Where the charter of a city provides 
that the expense of improvements 
when completed shall be ascertained 
by three impartial commissioners to 
be appointed by the common council, 
the corporation has not the power to 
establish a board of commissioners of 
assessment who shall act in all cases, 
but commissioners must be appointed 
for each specific case. State v. Hud- 
son, 29 N. J. L. 104 [rev on other 
grounds 28 N. J. L. 475]. 

{[b] Method of appointment by 
council.—That commissioners and as- 
sessors of an improvement district 
were appointed by resolution of city 
council without roll call did not in- 
validate the appointments, for, since 
no procedure is prescribed for making 
the appointment by statute, the coun- 
cil could adopt its own usual method. 
McLeod v. Purnell, 164 Ark. 596, 262 
SW 682, 

18. Conn.—Ferguson v. Stamford, 
60 Conn, 432, 22 A 782. 

Ill.— Davis v. Litchfield, 155 Ill. 384, 
40 NE 354; Kimble v. Peoria, 140 Ill. 
157, 29 NE 723; McChesney v. Hyde 
Park, 28 NE 1102; Hosmer v. Hunt 
Drain. Dist., 135 Ill. 51, 26 NE 587; 
Murphy v. Peoria, 119 Ill. 509, 9 NE 
895; Lake v. Decatur, 91 III. 596: Chi- 
cago v. Weber, 94 Til. A, 561. 

N. J.—Wilson v. Karle, 42 N.J.L. 612. 

Nowy —in re) Church: *92.Neuy. 1k 
Matter of Eleventh Ave., 49 HowPr 
208 [aff 81 N. Y. 486]; Striker v. 
Kelly, 7 Hill 9 [rev on other grounds 
2 ‘Den. 323]. 

Tex.—Dallas v. Atkins, (Civ. A.) 
ae SW 593 [aff 110 Tex. 627, 223 SW 
170]. 

Wash.—Spokane v. Onstine, 86 
Wash, 4, 149 P 1. 

[a] Status of commissioners ap- 
pointed by court.—Commissioners ap- 
pointed by a court are not agents of 
the city but officers of the court. 
Kimble v. Peoria, 140 Ill. 157, 29 NE 
723; Chicago v. Weber, 94 Ill. A. 561. 

19. Harrigan v. Jacksonville, 220 
Tll. 134, 77 NE 85; Sumner vy. Milford, 
214 Ill. 388, 73 NE 742; Melrose Park 
vy. Dunnebecke, 210 Ill. 422, 71 NE 
431 (all holding that, under a statute 
of this character, a court may not 
make the appointment or direct the 
making of the assessment). 

20. Smadbeck vy. Mt. Vernon, 124 
App. Div. 515, 109 NYS 70. 

21. State v. Hennepin County Dist. 
Ct., 38 Minn, 235, 22 NW 625; Cook v. 
Allendale, 79 N. J. L. 285, 75 A 769; 
In re Roberts, 17 Hun 559 [aff 81 
N. Y. 62]; Matter of Hast 214th St., 
68 Misc. 89, 133 NYS 485; Dallas v. 
Atkins, (Civ. A.) 197 SW 593 [aff 110 
Tex, 627, 223 SW 170]. 

[a] Not a delegating of taxing 
power.—(1) The validity of these 
provisions has been upheld as against 
objections that they are unconstitu- 
tional because they delegate the tax- 
ing power to persons not elected by, 
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[§ 3035] bb. Requisites and Sufficiency of Ap- 
It is essential to the validity of an 
appointment of an officer or board to make special 
assessments that the provisions of the charter or 
statute under which the appointment is made be 
complied with;?? but a substantial compliance is 
And it has been held that, where in a 


or responsible to, the people. In re 
Roberts, 17 Hun 559 [aff 81 N. Y. 62]. 
(2) And it has been held that a stat- 
ute delegating to park commissioners 
the power to levy an assessment for 
local improvements does not infringe 
a constitutional provision that only 
municipal corporations may be au- 
thorized to levy assessments for local 
improvements, since such assessment 
may be levied in behalf of a munici- 
pal corporation by its authorized 
agency. State v. Hennepin County 
Dist. Ct., 33 Minn. 235, 22 NW 625. 

22. N. J.—Batcheior v. Avon-by- 
the-Sea, 75 N. J. L. 449, 68 A 124 
{rev on other grounds 7 N. J.- 
503, 74 A 561), 

N. Y¥.—Peo. v. Utica, 7 AbbNCas 
414, 58 HowPr 136. 

N. C.—Greensboro v. McAdoo, 112 
N. C. 359, 17 SE 178. 

Or.— Houck v. Roseburg, 56 Or. 
238, 108 P 186. 

Pa.—Scranton pe: v. Barnes, 147 
Pa. 461, 23 A 77 

fa] Thus, eae the charter re- 
quires the assessment to be made by 
freeholders chosen jointly by tHe 
property owners and the city, and the 
appointment was made by the city 
alone, the assessment ig invalid. 
Greensboro v. McAdoo, 122 N, C. 259, 
17 SE 178. 

{b] Enactment of an ordinance 
authorizing an assessment for bene- 
fits is uSually a prerequisite to the 
making of the appointment. Scran- 
ton v. Barnes, 147 Pa. 461, 23 A TT7. 

[c] Recital of qualifications in 
order of appointment.—(1) The order 
of appointment must show that the 
commissioners appointed possessed 
the qualifications required by statute. 
Batchelor v. Avon-by-the-Sea, 75 N. 
J. L. 449, 68 A 124 [rev on other 
grounds 78 N. J. L. 503, 74 A 561]; 
Brewer v. Elizabeth, 66 Nay dL Si 547%, 
49 A 480; Green v. ‘Perth Amboy, 57 
DN ts feta "351, 31 A 980; Vreeland v. 
Bayonne, 54 N. J. L. 488, 24 A 486; 
State v, Newark, 25 N. J. L. 399. (2) 
Thus, under a Statute requiring as- 
sessment commissioners to be dis- 
creet persons and residents and free- 
holders of the borough, the order of 
appointment must recite this fact. 
Batchelor v, Avon-by-the-Sea, supra. 

{d] Appointment by court; term 
at which made.—Where a statute 
which gives county courts power to 
appoint commissioners to make a spe- 
cial assessment is silent as to the 
term of the court at which the com- 
missioners shall be appointed, the ap- 
pointment may be made at a probate 
term as well as any other term of the 
court. Murphy v. Peoria, 119 Il. 509, 
9 NE 895. 

[e] If the statute does not require 
commissioners to be appointed after 
filing of petition for the improvement, 
the making of the appointment after 
the petition is filed is not necessary 
to the validity cf the appointment. 
Oak Park vy. Chicago, ete., R. Co., 325 
Ill. 438, 156 NE 476. 

23. State v. Bayonne, 51 N. J. GL 
428, 17 A 971; Houck v. Roseburg, 56 
Or. 238, 108 P 186. 

fa] Thus (1) the appointment of 
a special commissioner in place of a 
regular commissioner disqualified for 
interest immediately after the pas- 
Sage of a resolution, referring the 
matter to the commissioners at the 
same meeting of the council, is valid. 
”’"These two votes of the council 


_should be regarded as parts of a sin- 


gle transaction, and were equivalent 
to a reference of the matter to the 
two disinterested regular commis- 


618 [44 C.J.] 


proceeding to restrain the collection of an assess- 
ment it appears that in any event the assessors 
named were officers de facto, the court will not con- 
sider whether or not they were officers de jure.”* 

[§ 3036] cc. Removal and Reappointment. Where 
the power of appointment is conferred on the council 
in general terms, it has the implied power to remove 
for cause persons appointed to make the assess- 
ment and to appoint others in their places.?° 
when a common council, with power to’ remove one 
commissioner, improperly removes three and reap- 
points the two improperly removed, with an addi- 
tional one, and the three proceed and make an as- 
sessment, it will not be affected by such improper 
The mayor when vested with 
the power of removal may remove commissioners for 
unreasonable delay in making assessments.?* 

[§ 3037] (b) Qualifications—aa. In General. Offi- 
cers or members of boards appointed to make an 
assessment for benefits must possess the qualifica- 


removal of the two.?® 


sionergs and the _ special commis- 
sioner.” State v. Bayonne, 51 N. J. 
L, 428, 429,17 A 971. (2) And where, 
under a city charter provision, it is 
incumbent on the council to appoint 
viewers to look over the proposed 
route of a sewer, and determine what 
property is directly benefited, an ob- 
jection that the viewers were ap- 
pointed by the mayor, and not by the 
council, is not tenable, where at a 
council meeting the viewers were ap- 
pointed by the mayor, and the coun- 
cil acquiesced, and such appointment 
was recognized and reported as part of 
the transaction of the council. Houck 
v. Roseburg, 56 Or, 238, 108 P 186. 

24. Boehme y, Monroe, 106 Mich. 
401, 64 N 204. 

25. Peo. v..New York, 5 Barb, (N. 
Y.)' 48; Laimbeer v. New York, 6 N. Y. 
Super. 109. 

26. Simmons y. Passaic, 42 N. J. 
L. 524: 

Dunn v. 


27. Taunton, 200 Mass. 
252, 86 NE 313. 


28. Ark.—Gannaway Vv. Street 
TT ee No. 862, 164 Ark. 407, 262 


Conn, 432, 22 A‘ 782; Nichols _v. 
Bridgeport, 23 Conn. 189, 60 AmD 636, 
Ill. Lawrenceville v. Hennessy, 
244 Till. 464, 91 NE 670; Chase v. 
Evanston, 172 Ill. 408, 50 NE 241; 
Philadelphia, etc., Coal, etc., : 
Chicago, 158'* Ti.’ 9,° 41 NE 1102: 
Pearce v. Hyde Park, 126 Ill. 287, 18 
NE 824; Peo. v. Brislin, 80 Ill. 423. 

La.—Heerman y. Municipality No. 
2,15 La, 597,” 

Me.—Auburn v, Paul, 110 Me. 192, 
85 A 571. 

Mich.—Brown v. Saginaw, 
Mich, 648, 65 NW 601 
Tule). 

Minn.—McKusick y. Stillwater, 44 
Minn. 372, 46 NW 769. 

Mo.—St. Louis vy, Brown, .155 Mo. 
545, 56 SW 298. \ 

N. J.—Coward yv. North Plainfield, 
63 N. J. UL. 61, 42 A, 805; State. v. 
Wright, 64° N..J. L.130, 23 A. 116. 
State’ v. Passaic, 38°N. J: -L. p by fo 
State v. Bayonne, 35 N. J. LL. 476; 
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(recognizing 


State v. Hlizabeth, 32 N. J. L.° 357;' 


State v. Hudson, 29 -N. J. L. 104 [rev 


N. Y.—In_re Rochester, 10 NYS 
436; In re Houston St., 7 Hill 175; 
In re Twenty-Sixth St., 12 Wend, 203. 

N, C.—Greensboro v. McAdoo, 112 
IN GS'359) 77 SH-178. 

Or.—Northern Pac, Terminal Co. v. 
Portland, 14 Or, 24, 18 P 705. 

Pa.—Harrisburg v. Mateer, 4 Pa. 
Dist. 554. 

Tex.—Sullivan yv, Roach-Manigan 
Pav. Co., (Civ. A.) 220 SW 444 (recog- 
nizing rule). 


, | holder. 
Conn.—Ferguson yv. Stamford, 60. 
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are appointed.”* 


provides, 
And 


Vt.—Sowles v. St. Albans, 71 Vt. 
418, 45 A 1050 (recognizing rule). 


[a] Statutes are mandatory. — 
Gannaway.v. Street Impr. Dist. No. 
362, 164 Ark. 407, 262 SW 22. 

29. Gannaway v. Street Impr. 
Dist, No. 362, supra, 

30. Lawrenceville v. Hennessey, 


244 Tll. 464, 91 NE 670 (a statute 
providing that the person appointed 
to make an assessment must be a 
“competent person” requires him to 
be a resident of the municipality). 

31. Ferguson v. Stamford, 60 
Conn;* -432, °22 A’ 782. Nichols’ v. 
Bridgeport, ' 23 Conn. 189, 60 AmD 
636; Brewer v. Elizabeth, 66 N. J. L. 
547, 49 A 480; Raymond vy. Ruther- 
ford, 55 N. J. L. 441, 27 A 172; State 
v. Newark, 36 N, J. L..170; State v. 
Elizabeth, 32 N. J. L. 357; State v. 
Newark, 25 N. J. L. 399; Dederer vy. 
Voorhies, 81 N. Y. 153; Peo, v, Utica, 
7 AbbNCas: (N. Y.) 416, 58 HowPr 
136; Greensboro v. McAdoo, 112 N. C. 
359, 17 SE 178. 

[a] A person who holds title to 
land by an unrecorded deed is a free- 
; Brewer .v. Elizabeth, 66 N. 
Se La ORC 4 OAD ABO. 

[b] In, the absence of statutory 
requirement, persons appointed to as- 
sess benefits need not be freeholders. 
Nichols v, Bridgeport, 23 Conn, 189, 
60 AmD 636. 

32. Ownby v. Mattoon, 306 Ill. 552, 
138 NE 110; Marengo vy, Hichler, 245 
Ill. 47, 91 NE 758. 3 

33. See cases supra note 82. 

34 Il)—Murr y. Naperville, 210 
Ill, 371,:71’ NE 380; Chase v. Evans- 
ton, 172 Ill, 403, 50 NE 241; Shreve 
v. Oicero, 129 ‘Ill. 226, 21 NE 815; 
Hunt v. Chicago, 60 Ill. 183. 

Me.—Auburn vy. Paul, 110 Me, 192, 
85 A 571, 

N. J.—Brewer vy. Blizabeth, 66 N. J. 
L. 547, 49 A 480; Ryerson y. Passaic, 
38 N. J. L. 171; Speer v. Passaic, 38 
Ny J. LL. 168, 

N. Y.—Hopkins v. Mason, 61 Barb. 
469, 42 HowPr 115; Longley v, Hud- 
son, 4 Thomps, & C, 353. 

Pa.—In re Main St., Big Run Bor- 
ough, 137 Pa. 590, 20 A 711. 

[a]. Membership in a church, the 
property of which lies within the dis- 
trict, has’ been held a disqualification. 
Hopkins y. Mason, 61 Barb, 465, 42 
HowPr (N. Y¥.)).115,- ° 


improvement.” — Commissioners ap- 
pointed pursuant to Act March 27, 
1917, (Boh,  p 37T): art-220) § 18, “as 
amended by Act March 1, 1918 (P. L. 
p 485), § 10,.to make the assessment 
for a ‘local improvement not “of a 
general-nature affecting the greater 
part of the properties in the munici- 
pality’”’ must be “in no way interested 
in such improvement,” and, if inter- 
ested by reason of ownership of 


resident freeholders*! and ‘‘competent persons, 
but this: last term means only persons free from 
legal disability and does not establish any standard 
of ability or experience.** 

[§ 3038] bb. Interest. D 
universally®> required that those vested with the 
power of making assessments shall be disinterested 
persons. Persons who own property against which 
assessments may be made are usually held to be not 
disinterested persons and are disqualified to act,*° 
although close kinship to an owner of property liable 
to assessment,’ or relationship in business to him,*® 


{b] “In no way interested in such 


[§§ 3035-3038 


tions prescribed by the statute under which they 


But the fact that one of the com- 


missioners appointed is ineligible does not render 
the proceedings of the committee invalid where by 
statute a majority constitutes a quorum for the 
transaction of business and the performance of the 
duties enjoined by the statute.?° 
they must be residents of the city,*° or 


If the statute so 
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It is generally** but not 


property in the vicinity of the im- 
provement which is incidentally bene- 
fited thereby, an assessment made by 
them will be set aside. Becker v. 
Garwood, 96 N. J. L. 327, 115 A 3384. 

35. See cases infra this note. 

[a] In California (1) it seems to 
be well settled that interest of one 
or all the members of a_ board 
charged with the duty of making an 
assessment arising from their owner- 
ship of property directly affected by 
the improvement does not create such 
a disqualification as to render their 
action void as not constituting due 
process of Jaw. Lent v. Tillson, 140 
Us Si'826)..171 “SCt* $25,351. edz -419 
[aff 72 Cal. 404, 14 P 71]; Federal 
Constr, Co. v. Curd, 179 Cal, 489, 494, 
177 P 469. (2) In one of these cases 
it was said “Quite frequently the 
entire community to which the mem- 
bers of these boards or bodies belong 
are directly and beneficially inter- 
ested in the result of the hearing and 
determination of such matters and 
they themselves are, therefore, inter- 
ested parties therein. Of necessity, 
therefore, in many of such matters, 
unless the members of the body des- 
ignated by statute as the sole body 
to hear and determine the Same are 
qualified notwithstanding their in- 
terest so to do, they never could be 
determined without recourse in every 
instance to actions in regularly wat 
stituted judicial tribunals.” See Peo 
v. Sacramento Drain. Dist., 155 Cal. 
373, 103 P 207 (analogous decision 
under the drainage laws). So it 
has been held that the appointment 
of the city clerk, the city auditor, and 
the city attorney to make the assess- 
ments for a street opening does not 
invalidate the assessments although 
these officers were to be paid, under 
the statute, from the assessments 
levied by them, “If appellants’ posi- 
tion is sound; it would invalidate 
every assessment for the purpose of 
state and county taxes and render im- 
possible the performance of such 
services except by volunteer officers.” 
Cohen v. Alameda, 183 Cal. 519, 521, 
191 P 1110. But see In re Mont- 
gomery Ave., 54 Cal. 579 (an early 
case not in harmony with Cohen v. 
Alameda, supra). Contra in Illinois, 
see infra text and note 41. 

36. Hunt v. Chicago, 60 Ill. 183; 
Bramhall v. Bayonne, 35 N. J. L..476. 
In re Main St., 1387 Pa. 590, 20 A 711. 
[a]. Yrustee and director of a cor- 
poration whose property is assessed 
is not disinterested. Longley  v. 
Hudson, 4 Thomps. & C, (N. Y.) 353. 

37. O’Reilley v. Kingston, 114 N. 
Y. 439, 21 NE 1004. {aff 39 Hun 285]; 
Sowles v. St. Albans, 71 Vt. 418, 45 
A 1050. reser 

38. Rowe v. East Orange, 69 N. J. 
L, 600, 55 A 649. 7 in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


does not constitute a disqualification. So an em- 
ployee of a firm which is merely agent for property, 
although assessed in its name, is not disqualified 
for interest,°® nor is an assessment for an improve- 
ment invalid because a person interested in the con- 
tract acted as commissioner in making the assess- 
ment.*° But it has been held that a city officer who 
receives a percentage on the amount of special as- 
sessments as compensation for his services has such 
interest as disqualifies him from acting as commis- 
sioner to make the assessment.*+ Signing a petition 
for the improvement does not disqualify for inter- 
est,#2 nor does the fact that one is a resident and 
freeholder*® or a general taxpayer.** Officers of a 
municipality are not disqualified to make an assess- 
ment where their only interest is to preserve the 
municipal funds.*® And one who testified as an 
expert on a hearing of objections to an assessment 


is not incompetent to act as commissioner in making | 


a second assessment as to persons who did not ob- 
ject to the first.*® 
[§ 3039] (c) Oath. Where assessors or commis- 
sioners appointed to assess benefits are required to 
take a prescribed oath to discharge their duties, 
failure to take an oath in substantial compliance 
with this requirement will ordinarily invalidate the 
assessment.*? But where commissioners are ordered 
to recast the assessment, they need not be resworn.*® 
And it is not a valid objection that the oath was 


39. Pearce v. Hyde Park, 126 Ill. 


MUNICIPAL CORPORATIONS 


| to Valid Action. 
“missioners appointed to make a special assessment 


providing that the board of arbitra- 
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‘not taken until after the assessment, if taken before 


the report of the same to the council.49 So where 
the statute under which proceedings are had makes 
no requirement for the appointment of appraisers 
and they appear to have been appointed merely in 
an advisory capacity to the mayor and council who 
did in fact consider the assessment as to each tract 
and parcel and who themselves made the assessment 
and levy, the failure of the appraisers to take an 
oath does not invalidate the assessment.°® Commis- 
sioners may not impeach their own report by testify- 
ing that the oath signed by them‘and duly certified 
was not in fact taken.*+ 

[§ 3040] (d) Number of Commissioners Necessary 
Where the statute requires com- 


to act jointly, action by any number less than all 
eannot be sustained.®? Their action need not be 
unanimous, however; a decision of a majority will 
be binding.®* And in the absence of a statute te- 
quiring action by all of the members of a board of 
commissioners, a majority of the board has the 
right to act and their action is legal if all: were 
notified of the meeting ;*°* but not otherwise.*® 

[§ 3041] (e) Compensation. The compensation of 
assessors or commissioners appointed to assess prop- 
erty for benefits is a matter of regulation by stat- 
ute®® or ordinance if the charter so provides.57 A 
promise by the city to pay commissioners their fees 


quired by the city charter, and also 


, 18 NE 824. 

ae Betts v. Naperville, 214 Il. 
380, 73 NE 752 [overr in effect Murr 
vy. Naperville, 210 Ill, 371, 71 NE 


0). 
ert Chase v. BEESON: ae Ill. 403, 
50 NE 241. Contra in California see 
Cohen v. Alameda, 183 Cal. 519, 191 
P 1110 supra note 35 [a] (3). 

42. Batchelor v. Avon-by-the-Sea, 
78.N. J. L. 503, 506, 74 A 561 (“They 
were, to be sure, interested in the 
amount to be charged to the city for 
such part of the cost as-exceeded the 
benefits, but in this they were in the 
same position as all other citizens, 
and if such interest be a disqualifica- 
tion, every resident taxpayer would 
be disqualified, and no commission 
could be appointed from among the 
Yesidents and freeholders of the 
porough, as required by the act’). 

43. McKusick vy. Stillwater, 44 
Minn. 372, 46 NW 769; Minneapolis 
vy. Wilkin, 30 Minn. 140, 14 NW _ 581; 
State v. Wright, 54 N. J. L. 130, 23 
pe le Hibben v. Smith, 191 U. 8. 310, 
328, 24 SCt 88, 48 L. ed. 195; Brown 
vy. Saginaw, 107. Mich. 643, 65 NW 
601; Raymond v. Rutherford, 55 N. oI 
L, 441, 27 A 172 [aff 56 N. J. Lh. 340, 
299 A 156]. Apparently contra Pow- 
ers’ App., 29 Mich. 504, ° 

“To say that no one who was a 
taxpayer in a city or town could act 
in imposing an assessment upon prop- 
erty therein is to say that the legis- 
lature is wholly without power, by 
reason of the Federal Constitution, to 
constitute a tribunal to make an as- 
sessment where such tribunal is com- 
posed of taxpayers in the city or 
town. This we do not believe. It 
must frequently happen that a -board 
of assessors for a city, to assess all 
property for ‘general ,taxation, . will 
be composed of men who themselves 
own property in the city and assess 
the same for purposes of such taxa- 
tion. Can there be any doubt of the 
validity of the general assessments 
under such circumstances? And 
would not the, assessment for taxa- 
tion of the property of the individual 
members of the board of assessors, 
made by the board, be valid if au- 
thorized by the statute?’ Hibben v. 

ith, supra. 

i : In’ Maine the legislature, by 


tion to fix the assessment should be 
citizens of the town in which the 
sewer was constructed, considered 
that the interest of the general tax- 
payer of the town was too minute or 
remote to warp or influence their 
judgment, and that the disqualifica- 
tion by_reason of that interest was 
removed by the act. It was said, 
however, that if the interest of any 
of the parties named, as arbiters was 
more than the interest of the gen- 
eral taxpayer, that intereSt would not 
be removed, and they would not be 
competent to act. Auburn vy. Paul, 
110 Me. 192, 85 A 571. 


45.. Sullivan v. .- Roach-Manigan 
Pav. Co., (Tex. Civ. A.) 220 SW 444. 

46. Philadelphia, etc., Coal, etc., 
CaN Chicago,,.158. Ill. 9, 41 NE 

47. Ark.—Clayton v, Lafargue, 23 
Ark. 137, 


Hii—Shreve vy. Cicero, 129 Ill. 226, 
21 NE 815; Crawford v. Peo., 82 Ill. 
557; Wheeler y,. Chicago, 57 Ill. 415; 
Skinner v. Chicago, 42 Ill, 52; Gurnee 
v. Chicago, 40 Ill. 165. 

. J.—Spear v. Perth Amboy, 38 
N. J. L. 425; Hoxsey v. Paterson, 37 
N. J. L.'409; State v. Jersey City, 24 
N. J. L. 662; State v. West Hoboken, 
(Sup.) 43 A 585. : . 

N. Y.—Bruecher v. Port Chester, 
101 N. Y. 240, 4 NE 272:: Merritt v. 
Portchester, 71 N. ¥. 309, 27 AmR 47 
[rev 8 Hun 40]. 

Pa.—In re Cambria St., 75 Pa. 357. 

[a] Oath held sufficient.—(1) An 
oath of commissioners of estimate 
and apportionment to faithfully per- 
form the trusts and duties required 
of them by the act entitled “An act 
to reduce several laws relating par- 
'ticularly to the city of New York into 
|one act, passed April 9, 1813,” and the 
| several laws amendatory thereof, or 
relating to the opening of streets, 
etc., of the city of New York, is:a 
substantial compliance with , New 
York City Consol. Act § 968, requir- 
ing such commissioners to take an 
oath “faithfully to perform the trust 
and duties required of them by this 
title.” In re Lexington Ave.,.17 NYS 
870. (2) Where a special assessment 
was made for the improvement of a 
street in a city, it is not an objection 
to the validity of the assessment that 
the commissioners took the oath re- 


superadded other clauses not incon- 
sistent with the oath required by the 
charter, or any of its provisions. 
Rich v. Chicago, 59 Ill. 286, : 

[b] Oath held insufficient. — An 
act requiring reviewers to be sworn 
to perform their duties “impartially 
and according to the best of their 
judgment” is not substantially com- 
plied with when they are sworn only 
“faithfully to discharge their duties,” 
In re Cambria St., 75 Pa, 357. 

[c] Where objection is not made 
promptly.—The fact that commission-= 
ers are sworn before a notary public, 
who is also the city attorney in 
charge of the proceedings, does: not 
render the proceedings invalid, when 
objection on that account is made for 
the first time in the supreme court. 
Binek v. Litchfield, 141 Ill. 469, 31 NE 

48. Schemick v, Chicago, 1 1. 
336, 87 NE 888. Oe ee 

49. Laimbeer v. 
Super. 109. 

50. St, Louis-San Francisco R. Co. 
PACERS, 121° Kan, 559, 247 P 
51. 
NE 82 : 
_52. Street Impr. Dist. No. 349 v. 
Little Rock, 172 Ark, 544, 289 Sw 478: 
Peo. Vv. Hagar, 49 Cal. 229;: Peo, v. 
Coghill, 47 Cal. 861; Cicero v. Andren, 
224 Ill. 617; 79 NE 962: Larson v. 
Chicago, 172 Il, 298, 50 NE 179: Ad- 


New York, 6 N. Y, 


er v. Alton, 175 Ill. 94, 51 


cock v. Chicago, 160 Ill. 611, 43 NB 
589; Boynton. v. Peo., 155 Ill. 66, 39 
NE 622; McChesney v. Peo., 148 Il. 


} 221, 35 NE 739. 


53. Street Impr. Dist. No. 349. vy. 
Little Rock, 172 Ark. 544, 289 SW 478; 
Hinkle v. Mattoon, 170 Til. 316, 48 NB 
908; Soens v. Racine, 10 Wis. 271, 

54, Cuming v. Grand Rapids, 46 
Mich, 150, 9 "NW 141. 

55. Beekman’s Pet., 1 AbbPrNS 
(N. Y.) 449, 81 HowPr 16 (where one 
member had resigned and a successor 
had been appointed, the assessors had 
no power to. proceed without either 
his presence or notice to him). 

56. Chicago v. Weber, 94 Ill, A, 
561; Payne v. Brooklyn, 52 Hun 390, 
5 NYS 281; Wiggin v. New York, 9 
Paige (N. Y.) 16. 

57. Bond v. Hoopeston, 168 Ill, A. 
617; Jersey City v. Quaife, 26 N. J. L. 
63, 
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upon confirmation of their report is enforceable, al- 
though the assessments have not been collected.”* 
If, however, their compensation is to be paid out 
of the assessment when collected, and the proceed- 
ings are dismissed and the improvement abandoned, 
no action will lie to the commissioners against the 
city for dismissing the proceedings.”® 

[§ 3042]. 4d. Nature, Extent, and Exercise of 


Power To Assess—(1) In General. 


held that assessments for benefits can be made only 
by those on whom the power is conferred.®° 

[§ 3043] (2) By City Council. Where the power 
to make the assessment is vested in the city council, 
no other board or officer can exercise the power,;** 
nor can the council delegate the power to ministerial 
officers®? in the absence of statutory authorization 


Payne v. Brooklyn, 52 Hun 
NYS 281. 
94 Ill. A. 


390, 5 
Chicago y. Weber, 


59. 
56 


61. 
60. Ark.—Johnston v. Conway, 151 
Ark, 398, 237 SW 80. 

Conn.—Ferguson v. Stamford, 60 
Conn. 432, 22 A 782, 

D. G—wWalker v. District of Co- 
lumbia, 17 D. C. 352. 

Yll.—Ferris v. Chicago, 162 Ill, 111, 
44 NE 436; Chicago, etc., R. Co. v. 
Joliet, 153 Ill. 649, 39 NH 1077; Jones 
v. Lake View, 151 Ill. 663, 38 NE 688; 
Kedzie vy. West Chicago Park Comrs., 
414 Tl. 280, 2 NE 182; Peo. v. Gage, 
83 Ill. 486; Crawford v. Peo., 82 Ill. 
557. 

Ind.—Ray v. Jeffersonville, 90 Ind. 
567. 

Tlowa.—Hawley v. Hoops, 12 Iowa 
506. 

Ky.—Neyin v. Roach, 86 Ky. 492, 
5 SW 546, 9 KyL 819. . 

Md.—Cent. Sav. Bank v. Baltimore, 
71 Md. 515, 18 A 809, 20 A 283. 

Mass.—Briges v. Whitney, 159 
Mass. 97, 34 NE 179; Knowles v. Bos- 
ton, 129 Mass. 551; Chapin v. Worces- 
ter, 124 Mass. 464; Bigelow v. Boston, 
123 Mass. 50; Woodbridge v. Cam- 
pridge, 114 Mass. 483. ’ 

Mich.—Steckert v. East Saginaw, 
22 Mich, 104. ; 

Minn.—State v. Hennepin County 
Dist. Ct., 33 Minn. 285, 22 NW 625. 

Mo.—Ernst v. Springfield, 145 Mo. 
A. 89, 180 SW 419; Westport v. Jack- 
son, 69 Mo, A. 148; Westport v. Mas- 
tin, 62 Mo, A. 647. 

N. J.—White v. Bayonne, 49 N. J. 
L. 211, 8 A 295; State v. Hudson, 29 
N. J. L. 104 [rev on other grounds 29 

“N. J. GL. 475]; Smith v. Florham Park, 

(Sup.) 128 A 479. 

WN. Y.—Young v. Wenz, 218 N. Y. 
329, 118 NE 334; Savage v. Buffalo, 
59 Hun 606, 14 NYS 101 [aff 131 N. Y. 
68 mem, 30 NE 226 mem]; In re 
Roberts, 17 Hun 559 [aff 81 N. Y. 62]; 
Todd v, Todd, 3 Hun 298, 5 Thomps, 
& ©. 5381; Matter of Lewis, 51 Barb. 
32 35 HowPr 162; Hooker v. Roch- 
ester, 30 NYS 297; Beekman’s Pet,, 1 
AbbPrNS 449, 31 HowPr 16; Matter 
of Gardner, 41 HowPr 255, 

N. C.—Greensboro v. McAdoo, 112 
WG 


359, 17 SE 178. 
. D—Fargo v. Gearey, 33 N. D. 
64, 156 NW 552. 
Oh.—Otis v. Cleveland, 4 Oh, Dec. 
(Reprint) 176, 1 ClevLRep 91. 
Or.—King Real Est. Assoc, v. Port- 
Jand, 23 Or. 199, 31 P 482. 
Pa.—In re Pittsburg St., 4 Pa. Dist. 
eet: Philadelphia v. Sellers, 6 Phila. 
83. 
R. I.—In re College St., 11 R. I. 472. 
Wash.—In re Everett, 61 Wash. 
493, 112 P 658. N 
61. Conn.—Bartram vy. Bridgeport, 
55 Conn. 122, 10 A 470. 
Ind.—Chicago, etc., R. Co. v. Hunt- 
ington, 149 Ind, 518, 49 NE 379. 
Ky.—Nevin v. Roach, 86 Ky. 492, 
6 SW 546, 9 KyL 819. 
Md.—Baltimore v. Scharf, 54 Md. 
499. 
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MUNICIPAL CORPORATIONS 


It is uniformly 


or tribunal.’° 


Mass.—Sears v. Boston, 173 Mass. 
71, 53 NE 138, 43 LRA 834, 

5 howe tport v. Mastin, 62 Mo. A. 

N. J.—Belmont Land Assoc. v. Gar- 
field, 90 N. J. L. 394, 103 A 682, 

N. Y.—Matter of Middletown, 131 
App. Div. 122, 180 NYS 786, 

Pa.—Harrisburg v. Shepler, 190 Pa. 
374, 42 A 893. 

[a] Commissioners appointed by 
the court for that purpose cannot ex- 
ercise the power of assessment where 
the power is vested by charter in the 
city council. Matter of Middletown, 
191 App. Div. 122, 180 NYS 786. 

{b]~ In Washington, under L. 
(1907) c 153 §§ 9, 20, and § 23, as 
amended by L. (1909) ¢ 211, authoriz- 
ing the council to determine what 
portion of the sums necessary to pay 
compensation and damages shall be 
raised by assessment on the property 
specially benefited, and providing 
that the commissioners shall deter- 
mine, by comparison of the public 
and private benefits, what portion of 
the cost’ shall be borne by the city 
and what by the property specially 
benefited, the council may make the 
apportionment, but, where it fails to 
do so, the commissioners must do so, 
and the right of the commissioners to 
act depends on the inaction of the 


council. In re Seattle, 66 Wash. 327, 
119 P 852. 
62. Baltimore v. Scharf, 54 Md. 


499; Sedalia v. Donohue, 190 Mo. 407, 
89 SW 386; Gilfillan v. Eddy, 123 Mo. 
546, 27 SW 471; Westport v. Mastin, 
62 Mo. A. 647; Sinclaire v. West Ho- 
boken, 58 N. J. Li, 129, 32 A 65; State 
v. Jersey City, 24 N. J. L. 662; In re 
Hearn, 96 N. Y. 878; Davis v. Read, 
65 N. Y. 566; Morey v. Buffalo, 59 
Misc. 603, 111 NYS 463, 

63. Meissner v. Toledo, 31 Oh. St. 
387 (when so authorized by statute 


the council, instead of levying the as- 


sessment itself, may confide the mat- 
ter to the judgment in the first in- 
stance of a board of disinterested 
freeholders in the corporation and by 
subsequent resolution confirm their 
action in the matter). 

64 Bartram v. Bridgeport, 55 
Conn. 122, 10 A 470; Smith v. Buffalo, 
90 Hun 118, 35 NYS 6385 [aff 159 N. Y. 
427, 54 NE 62]. 

65. Nevin v. Roach, 86 Ky. 492, 5 
Sw 546, 9 KyL 819. 

66. Chicago, etc., R. Co. v. Hunt- 
ington, 149 Ind. 518, 49 NE 3879. 

67. Chicago, etc., R. Co. v. Hunt- 
ington, supra. 

68. New Albany Gas Light, ete., 
Co. v. Crumbo, 10 Ind. A. 360, 37 NE 
1062; Sears v. Boston, 173 Mass. 71, 
563 NE 138, 48 LRA 834; Harrisburg 
v. Shepler, 190 Pa. 874, 42 A 898. 
But see Barker v. Southern Constr. 
Co., 47 SW 608, 20 KyL 796 (holding 
that the ec!lty council must fix the 
amount chargeable to the _ several 
abutting owners for the cost of a 
street improvement, and not leave 
the clerk to determine the amount 
from the number of feet, and the 


; " 
meaner elie phe: 


[§§ 3041-3044 


to do so,®* although the adoption by the council of . 
the assessor’s,°* or engineer’s,®> or commissioners 
report has been held a sufficient compliance with 
such requirement, the view being taken that the 
adoption of such report by the council constitutes 
the assessment ;®? and the mere calculation of the 
apportionment of an assessment may usually be 
made by subordinate officials.%* 

[§ 3044] (3) By Other Boards or Officers. 
power exercised by officers or other boards than the 
council to whom has beer given the authority to 
make assessments is quasi-judicial in its nature,°? 
and cannot be exercised by any other board, officer, 
The power cannot be delegated by 
them,’1 but they must exercise their own judgment 


766 


The 


price per foot, reported by any agent 
or engineer). 

-69. Wright v. Chicago, 48 Ill. 285; 
Smadbeck v, Mt. Vernon, 124 App. 
Div. 515, 109 NYS 70; Ellison v. La 
Moure, 30 N. D. 43, 151 NW 988. 

70. Ark.—Johnston v. Conway, 151 
Ark. 398, 237 SW 80. 

D. C.—Walker v. District of Co- 
lumbia, 17 D. C. 352. 

Ind.—Pittsburgh, ete, R. Co. v. 
Oglesby, 165 Ind. 542, 76 NE 165. 

Mich.—Steckert vy, East Saginaw, 
22 Mich. 104, 

Mo.—Ernst v. Springfield, 145 Mo. 
A, 89, 130 SW 419, 

N. J.—ULehigh Valley R. Co. v. 
Jersey City, 81 N.. J.:L. 290, 80 A 228. 

N. Y.—Smadbeck v. Mt. Vernon, 124 
App. agio Sa. 109 ae 70. 

. D.—Fargo v. Gearey, 35 i 

64, 156 NW 552, y ‘Se 

Wash.—In re Everett, 
493, 112 P 658, 

[a] Thus (1) where the power to 
levy assessments has been vested ex- 
clusively in a park commission, the 
power cannot be exercised by the city 
council. Fargo v. Gearey, 33 N. D. 64 
156 NW 552. (2) Where power to 
make an assessment is by statute 
vested in the board of assessors of 
the district, the assessment must be 
made by the board and not by the 
chancery court. Johnston v. Conway 
151 Ark. 398, 237 SW 80. (3) Where 
by statute the cost of a street im- 
provement must be apportioned by 
the commissioners, an assessment 
made by the council on the engineer’s 
report is void. Pittsburgh, etc., R. 
Co, v. Oglesby, 165 Ind. 542, 76’ NE 


[b] Office becoming extinc 
expiration of charter.—Where’ hed 
duty of assessing the tax for paving 
work done is assigned by law to a 
certain officer, but before the assess- 
ment can be made the office becomes 
bn a by expiration of the City’s 

, an assessment o 
the work done is agality th ibaa 
quently 
official. 
lumbia, 17 D. @ 352 

71. 
A. 89, 


80 A 228; Mann vy. 
R ie 
tt panty 515, 
a us under a statut 
to the duties to be performed tone 
city engineer or other officer and pro- 
viding that on the completion of any 
sewer district the city engineer or 
other officer having charge of the 
work shall compute the cost thereof 
and shall apportion the same against 
the lots, an officer other than the city 
engineer may perform the duties in 
regard to Sewers, but an inspector 
appointed by the city engineer to 
have oversight of a sewer construc- 
tion, as agent of the engineer during 
his temporary absence from the work 
is not such an officer. Ernst v. 
Springfield, 145 Mo. A. 89, 130 Sw 419. 


61 Wash. 


§§ 3044-3046] 


and do the work of assessment themselves,’? and 
must not follow instructions or directions from the 
city council,* or from the city engineer.74 And an 
assessment according to an arbitrary plan desig- 
nated by the court which had in advance declined 
to appoint as commissioners of assessment anyone 
who would not adopt such plan is void for want 
of the impartial exercise of the judgment of the 
commissioners.*® So the assessment is invalid where 
they leave the matter entirely to their clerk’ or 


merely approve an estimate and report made out | 


by the city surveyor.” 

Personal view of premises. Where the statute re- 
quires an actual view by the commissioners of the 
premises to be assessed,’® a valid assessment with- 
out such view cannot be made.’® In the absence of 
any statutory requirement to that effect, it has been 
held that it is not necessary that they should per- 
sonally inspect the street to be improved.8° The 
fact that commissioners did not make any personal 
examination of any property outside of the line of 
improvement, because they considered that the prop- 
erty on the line of the street was benefited to the 
full amount of the cost except what was assessed 
to the city, is not inconsistent with their having 
performed their duty.*? 

Passing on validity or regularity of proceedings. 
The commissioners have no power to pass upon any 
question relating to the regularity or the validity 
of the assessment proceedings or the constitution- 


NW 823; 


72. Steckert v. East Saginaw, 22- 
Wis. 513, 3 


Mich. 104; Sinclaire v. West Hobo- 


MUNICIPAL CORPORATIONS 


Watkins v. Zwietusch, 47 
NW 35; Johnson v. Mil - 
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ality of the act under which the proceedings were 
instituted.®? 

Reducing assessment ‘or increasing area. The com- 
missioners have no authority to reduce the amount 
of the assessment or to increase the area of assess- 
ment, but are bound to assume that every separate 
parcel of property within the assessment area de- 
rives some benefit from the improvement.®* 

[§ 3045] e. Report of Commissioners. The report 
of commissioners authorized to levy an assessment 
must show compliance with the law under which 
they acted.%4 

Conclusiveness. The report is in general conclu- 
sive as to whether or not a particular parcel of land 
has been benefited by the improvement,*® as to the 
amount of benefits received by each owner from 
the improvement,°* and as to the relative amount 
of cost of the improvement to be respectively borne 
by the municipality and the owners of the prop- 
erty,®? unless convincing evidence is adduced against 
it,** or unless fraud, abuse of discretion, or pal- 
pable error is shown,®° or unless, as it is some- 
times stated, the court can say, as a matter of law, 
that the report is erroneous.°? 

[§ 3046] f. Proceedings for Assessment in Gen- 
eral—(1) Statutory Provisions. A legislative enact- 
ment granting power to a municipality to levy an 
assessment and prescribing the mode of its exercise 
must be strictly complied with in all substantial 
particulars.®*+ Any material departure from the aa- 


App. Div. 294, 40 NYS 949. 
86. Coward v. North Plainfield, 63 


ken, 58 N. UF T7429: 32 A 65; Mann v. 
Jersey City, 24 N. J. L. 662; ‘Alvord v. 
Syracuse, 27 Misc. "392, 58 NYS 854; 
In re Everett, 61 Wash, 493, 112 Bp 
658. 

73. Shimmons v. Saginaw, 104 
Mich. 511, 62 NW 725; Steckert v. 
Hast Saginaw, 22 Mich. los; Pepe eongst3 
v. West Hoboken, 58 N. L. 129, 32 
A 65; Alvord v. Syraciss, 37 Misc. 
392, 58 NYS 854, 

[a] Statute not authorizing coun- 
cil to give direction.—Power con- 
ferred by statute on a city council 
for “designating and directing three 
resident freeholders ... to make an 
assessment upon all the owners, etc., 


vantage which each shall be deemed 
common council to give directions to 
Steckert v, East Saginaw, 22 Mich. 
N. J. 

In re Everett, 

76. Lehigh Valley R. Co. v, Jer- 
610 (where a city charter provides 
ments, and apportion the same, it has 
apportionment). Compare Parker- 
the power is vested may approve a 
L. 662. But see In Scranton 


of the amount of expense in propor- 
‘tion as nearly as may be to the ad- 
to acquire by. making of such im- 
provements” does not authorize the 
the commissioners which shall gov- 
ern them in making the assessment, 
104. 

74, Sinclaire v. West Hoboken, 58 

L. 129, 32 A 65. 

75. 61 Wash. 493, 
£12 PP. -658. 
sey City; 81 N. J. L. 290, 80 A 228. 
See McQuiddy v. Vineyard, 60 Mo. A. 
that the board of public works shall 
compute the cost of public improve- 
no authority to allow the clerk of the 
engineering department to make such 
Washington Co. v. Cecil, 208 Mo. A. 
496, 2836 SW 1100 (the board in whom 
computation made by its clerk), 

77. Mann vy. Jersey City, 24 N. J. 
Sewer Dist., 7 LackJur (Pa.) 170 
(holding that viewers may, after a 


hearing, adopt an engineer’s esti- 
mate). 
78. See statutory provisions. 


79. Le Rocker v. Bogota, (N. J. 
Sup.) 130 A 202; Kvello v. Lisbon, 38 
N. D. 71, 164 NW 305; McKenzie v. 
Mandan, *O% N. D, 546, 147 NW 808; 
Watkins v. Milwaukee, 52 Wis. 98, 8 


waukee, 40 Wis. 315. 

[a] Time of viewing premises.— 
A statute, requiring an officer or 
board charged with the duty of mak- 
ing assessments for benefits to ex- 
amine the work and view the lands 
to be benefited thereby and to fix a 
time and place for the hearing of all 
persons interested, requires examina- 
tion and view to precede the actual 
holding of the meeting, but it is im- 
material whether the examination 
and view followed or preceded the 
giving of the notice. le Rocker v. 
Bogota, (N. J. Sup.) 130 A 202. 

80. Wright v. Chicago, 48 Ill. 285. 

81. Hunt v. Rahway, 39 N. J. L. 
646, 647 [aff 40 N. J. L. 615] (where, 
under a rule of court granted in ac- 
cordance with the Supplement to the 
Certiorari Act [P. L. (1876) p 20], 
the commissioners certified that “they 
personally examined and determined, 
in making said re-assessment, what 
lands in the city of Rahway were pe- 
culiarly benefited’’). 
eran In re Public Parks, 85 N. Y. 

83. Hassen v. Rochester, 65 N. Y. 
516; Matter of West 184th St., 165 
App. Div. 356, 150 NYS 814 [aff 216 
N. Y. 642 mem, 110 NE 1051 mem); 
Matter of New York, 150 App. Div. 
223,134 NYS. 926. 

84. Cicero v.. Andren, 224 Ill, 617, 
79 NE 962; Larson vy. Chicago, 172 
Ill. 398, 50 NE 179; Matter of New 
York, 83 App. Div. 513, 82 NYS 417. 
See Harwood v. Boston St. Comrs., 
183 Mass. 348, 350, 67 NE 862 (“there 
is no rational theory upon which it 
can be held that the street commis- 
sioners were acting under the later 
statute when their proceedings were 
in utter disregard of it, and were in 
the form prescribed by the earlier 
statutes’). 

[a] As for instance (1) that the 
assessment is not in excess of what 
the statute permits. Matter of New 
York, 83 App. Div. 5138, 82 NYS 417. 
(2) And that all the commissioners 
acted jointly. Cicero v. Andren, 224 
Ill. 617, 79 NE 962; Larson v. Chi- 
cago, 172 Ill. 298, 50 NE 179. 

85. In re New York, 233 N. pl 
135 NE 825; Matter of Brook Ryae 


N. J. L. 61, 42 A 805; Jelliff v. New- 
ark, 48 N. J. L. 101, 109, 2 A 627 
[aff 49 N. J. Lb. 239, 12 A 770}; Hunt 
v. Rahway, 39 N. ie 646. 

“The area of bee benefit is so 
largely a matter of opinion that the 
judgment of the commissioners on 
that subject must stand, unless very 


convincing evidence be adduced 
against it.” Jelliff v. Newark, supra. 
87. Jacksonville v. Hamill, 178 Il. 


235, 52 NE 949; Galt v. Chicago, 174 
Ti}. ..605; 5h NE’ 653; Billings v. Chi- 
cago, 167 Il, 337, 47 NE 731; Sterling 
v. Galt, 117 Ill, 11, 7 NE 471; In re 
Westlake Ave., 40 Wash. 144, 82. P 


279, 

88. Raymond y. . Rutherford, 55 N. 
J. L. 441, 27 A 175 Hegeman vy, Pas- 
saic, 51 N. Ts Tey 109, 16 A 62 [rey 51 
N. J. L. 544, 18 A pede Burlington 
County v. Atlantic County, 49 N. J. L. 


don 8 A 111; Hunt v. Rahway, 39 N. 
J. 646. 


és In re Westlake Ave., 40 Wash. 
Lay 82 P 279. 

0. In re New York, 283 N. Y¥. 387, 
132 NE 825. 

91. Ala.—Wilson v. Russellville, 
209 Ala, 617, 96 S 870; Birmingham 
v. Wills, 178 Ala. 198; 59 Ss 173, Ann 
Cas1915B 746. 

Cal.—Federal Constr. Co. v. New- 
house, 186 Cal. 284,.199 P 519; Mill 
Valley v. Massachusetts Bonding, 
etc., Co., 68 Cal. A. 372, 229 P 891. 

Gonn.—_ West Hartford v. Coleman, 
88 Conn, 78, 89 A 1120; New London 
v. aoe 66 Conn. 112, 22 A 499, 

C.— Bensinger Vv. District of Co- 
stuns LD: iC. 285. 

Fla.—Anderson v. Ocala, 83 Fla. 
344, 91 S 182. 

Ill.—Northbrook v. Sterba, 318 Ill. 
360, 149 NE 258; Des Plaines v. Win- 
kelman, 270 Tl. 149, 110 NE 417; 
Casey v. Cincinnati, ete. R. G04 263 
Ill. 352, 105 NE 130: Napieralski Vv. 
West Chicago Park Comrs., 260 Ill. 
628, 108 NE 547; Chicago v. Stein, 252 
Till. 409, 96 NE 886, AnnCas1912D’ 294; 
Adcoek v. Chicago, 160 Ill. 611, 43 NE 
589; Quick v. River Forest, 430. 111. 
323, 22 NE 816; Hundley v. Lincoln 
Park Comrs,, 67 Tl. 559, 

Ind. “pittsburgh, etc:, 


Co. 
rOglesby, 165 Ind! 542, 76 NES 165; New 
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thority conferred by the statnte will invalidate the 


assessment.9? 


| [§ 3047] (2) Ascertainment of Cost of Improve- 
ment and Amount To Be Assessed. Ascertainment 
of the cost of an improvement is a condition prece- 
dent to the making of an assessment when so pro- 
And it has been held that a 
city council cannot lawfully pass an ordinance levy- 
ing special taxes until, as a board of equalization, it 
has determined the sum to be assessed against the 


vided by statute.%* 


real estate as benefits.°* 
[§ 3048] (3) Petition.®° 


of the statute.%% 


While a petition is not 
essential to give validity to an assessment in the 
absence of a statutory requirement that it be filed,®® 
if the statute requires a petition by the city for the 
levy of an assessment, the requirement is jurisdic- 
tional and compliance with the requirement an indis- 
pensable condition precedent to a valid assessment,*’ 
and the petition must comply with the requirements 
Although the statute requires a 
petition for an assessment to contain the ordinance 
for the proposed improvement, the ordinance need 
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ment to that effect ;9° nor need the regularity of the 


council’s proceedings be recited.* 


not be certified, there being no statutory require- 


York, etc., R. Co. v. Mentone, (A.) 
139 NE 152, 153; Brownell Impr. Co. 
yv. Nixon, 48 Ind. A. 195, 92 NE 693, 
95 NE 585; Bluffton v. Miller, 33 Ind. 
A. 521, 70 NE 989. 

c Iowa.—Hauge v. Des Moines, 197 
Iowa 907, 196 NW 68; Clark v. Mar- 
‘tin, 182 Towa 811, 166 NW 276. 

Kan.—Union Pae. R. Co. vy. Russel, 
119 Kan. 350, 240 P 264; Cravens v. 
Putnam, i101 Kan. 161, 165 P 801; 
Simpson v. Kansas City, 46 Kan. 438, 
26. P T2A. 

Ky.—Frankfort v. Farmers’ Bank, 
61 SW 458, 22 KyL 1788; Dumesnil v. 
Louisville, 4 KyL 14, rile Ky. Op. 667. 

Me.— Auburn Vv. Paul, 110 Me. 192, 
S5_ eA: “Ola 

Mass.—Dunn y. Taunton, 200 Mass. 
252, 86 NE 313; Quinn v.- Cambridge, 
187 Mass. 507, 73 NE 661; Hitchcock 
v. Springfield, 121 Mass. 382. 

Minn.—Brennan v. St, Paul, 44 
Minn, 464, 47 NW 55. 

Miss.—Jackson v. Tucker, 136 Miss. 
787, 101 S 708. 

Mo.—Fowler v. St. Joseph, 37 Mo. 
228; Weston’v. Chastain, (A.) 234 
‘SW 350;.Westport v. Mastin, 62' Mo. 
sae Sedalia v. Gallie, 49 Mo. <A. 

Nebr.—Wakeley v..Omaha, 58 Nebr. 
245, .78 ‘NW 511; Merrill v. Shields, 
57 Nebr. 78, 77 NW 368; Medland vy. 
Connell, 57; Nebr. 10, it NW 437; 


Equitable Trust Co. v. O’Brien, 55 
Nebr. 735, 76 NW 417. 
N:. J.—Quinlan v. Cross, 133 A 398 


[rev (Sup.) 130 A 3]; Newark Home- 
builders Co. v. Bernards Tp., 89 N. J. 
, 394,°99 A 130, 


N. M.—HEllis v. New mene Constr, 
€0.; ge N. M. 312, 201 P 48 
-.N. Yiz—Peo: y. Smith, oie. N. Yy 95, 


110 NE 174; Hassan vy. Rochester, 67 
Nas Y. 6285 In re Second Ave. M. E. 
‘Church, 66. N.Y. 395;In re Turfler, 
44 Barb, 46, 19 AbbPr 140. 

N. D.—Kvello: v. Lisbon, 38 N. D. 
71, 164. a 3055 
dan, 27 WN; 546, 147 NW 808; Rob- 
ertson Laan Co. v. Grand Forks, 
27. N.. DD): 556, 147 NW_ 249. 


Oh.—Albrecht vy, Cincinnati, 104 
Oh; St. 266,: 1385. NE 541; Corry v. 
Folz, 29 Oh. St. 320. 

Pittsburgh, 


Pa. —Hershberger v. 
115 Pa, 78,8 A 381; .Swissvale v. 
Dickson, 68 Pa, Super. 160; Charleroi 
Borough v. Bailey, 54 Pa. Super. 
331. 

Tex.—Childress v. Carwile, (Commn, 
A.) 2385 SW 543; Dallas v. Emerson, 
(Civ. A.) 36 Sw 304; Kurr vy, Cost- 
kanna, (Civ, A.) 35 SW 694. 

Wash.—tTriangle Traders v. Brem- 
erton, 89 Wash. 214, 154 P 198; Wil- 
son vy. Seattle, 2 Wash, 543, "97 P 


McKenzie v. Man-: 


474, 
WwW. Va. Ba eer ee v. Yost, 75 W. 
Va. 224, 83 SE 91 oo3 


Wis. —-Spence ‘ 
Wis. 669, 113 NW 3 

Wy o.—Bass v. AAS bes 28 Wyo. 387, 
205 p 1008, 208 P 439. 
ae .—Alexander v. Howard, 14 Ont, 

{a] Thus if a charter provides 
two methods under one of which the 
assessment must be made by a com- 
mission of three citizens, as on con- 
demnation of a railway right of way, 
and under the other property owners 
must be given notice and afforded 
an opportunity to file objections, an 
assessment is void if neither method 
is followed. Childress vy. Carwile, 
(Tex, Commn, A.) 2385 SW 543. 

92. Anderson vy. Ocala, 83 Fla, 344, 
91 S 182, 


on tebe: 


93. State v. Neodesha, 3 Kan. A. 
319,~ 45) Piii22 See Bellevue Impr. 
Co. Vv. Bellevue, 39 Nebr. 876, 58 NW 


446 (where, without mentioning any 
statute, it was held that, where a 
village board undertakes to levy and 
collect a local assessment for the 
construction of sidewalks without in 
fact constructing the sidewalks, be- 
fore obtaining any proposals for 
their construction, and before in any 
manner ascertaining or estimating 
the cost of their construction, such 
local assessment is absolutely void). 

94. Medland y. Connell, 57 Nebr. 
10, 77.NW. 4387. 

95. Petition for: 

An improvement see supra § 2388 et 
seq. 

Confirmation of assessment see infra 

Ellis v. New iy Constr. 

Northbrook v. Sterba, 318 Ill. 

360, 149 NE 258; Casey v. Cincinnati, 

ete., Ri Coy, 263 ll. 352, 105 NE 130. 

98. Casey v. Cincinnati, ete. R. 
Co., supra; Adcock v, Chicago, 160 
Ill. 611,.438 NE 589, 

[a]. Setting out report of commis- 
sioners.—The statutory requirement 
that a petition for an assessment re- 
cite the report of the commissioners 
appointed to make an estimate of the 
cost of the improvement contem- 
plated by the ordinance is not satis- 
fied by a report signed by two only 
of the three commissioners, without 
any showing that the other took part 
in the proceedings. Adcock v, Chi- 
cago, 160 Ill. 611, 43 NE 589. 

{b]. Setting out ordinance.—Where 
one ordinance provided for a system 


of sewers and another for the con-' 


demnation of property to establish 
a sewage tank, a petition for the as- 


Motion to dismiss a petition for the assessment 
of benefits because the ordinance providing for the 
improvement was not set out need not be in writing.” 

Defense to petition. 
tion to assess benefits from the establishment of 
a sewage tank to show that a proposed sewer sys- 
tem covered by a separate ordinance may never be 
established, and the persons assessed may be injured, 
instead of benefited, by the sewer tank.® 
objection that property will not be benefited by a 
sewage tank because of .a faulty sewer ordinance 
cannot be interposed to a petition to ascertain com- 
pensation for the condemnation of land for the 
tank and for the assessment of benefits therefor.* 

[§ 3049] (4) Statutory Limitations on Time of 
Levy. Where there is no statutory limitation as 
to the time in which an assessment must be levied, 
the municipality is usually held to.be vested with 
a discretion as to the time within which the levy 
shall be made,® and that the court cannot limit the 


It is no defense to a peti- 


And an 


sessment of benefits for the sewage 
tank under Local Improvement Act 
(Hurd Rev. St. [1909] ¢ 24. § 520) 
§ 14, providing that there shall be 
attached to the petition a copy of 
the ordinance in question, need only 
contain the ordinance providing for 
the condemnation, as the purpose in 
having the ordinance set out was 
to give commissioners who were by 
other sections of the act required to 
estimate the damages and assess the 
benefits a fair idea of the cost of the 
improvement. Highland Park vy. Mc- 
Mullin, 249 Ill, 568, 94 NE 966. 

[c] Modification of petition.—The 
fact that the estimate filed with a 
petition for a special assessment is 
permitted by the court to be with- 
drawn for correction, and that a 
modified petition, to conform to the 
corrected estimate, is filed, to which 
certain exhibits on file with the origi- 
nal petition: are not attached, will 
not affect the jurisdiction of the 
court in the proceedings, Keeler v. 
Peo., 160 Ill. 179, 43. NE 342. 

[d] By whom filed.—Where the 
statute requires the petition to be 
filed by some city officer designated 
in the ordinance or by resolution in 
the name of the municipality, pray- 
ing that steps be taken to levy a spe- 
cial assessment for the improvement, 
a petition for a special assessment 
filed by H, an attorney, who was 
designated in the ordinance to con- 
duct whatever legal proceedings 


| might be necessary, but who was not 


shown to be a city officer, did not 

eonfer any jurisdiction, there being 

no presumption that he was a city 

officer. Casey v. Cincinnati, etc, R. 
Co., 263 Ill. 352, 105 NE 1380, 

Doremus v. Peo., 161: Ill. 26, 

166 


; Adcock v. Chicago, 

Tll. 611, 43 NE 589. Compare Kim- 
ball v. Peo., 160 Ill. 653, 43 NE .710 
(holding that, in a suit for judgment 
on a delinquent special assessment, 
the assessment, in the absence of 
fraud, cannot be ‘attacked on the 
ground that the original petition for 
the assessment did not contain the 
ordinance). 

1. Walker v. Aurora, 140 Ill. 402, 
29 NE 741. 
2. Highland Park v. McMullin, 249 


Ill. 568, 94 NE 966 

38. Highland Park y. McMullin, 
supra, 

4 Highland Park vy. McMullin, 
supra, 

5. Auburn v. Paul, 113 Me. 207, 


93 A 289, AnnCasl1917E. 136; Fair- 
banks v. Fitchburg, 132 Mass. 42, 48. 

“When... no limitation of time 
is fixed within which the assessing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 
: 
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time.® 


board must act, it must be held that 
the Legislature has confided to the 
discretion of the board the duty of 
deciding conclusively when the as- 
sessment shall be made. Cases may 
readily be conceived where great de- 
lays may be necessary, and of the 
propriety of such delay the assessing 
board alone must judge until its au- 
thority .is distinctly restricted.” 
Fairbanks y. Fitchburg, supra. 

6 ‘Auburn v. Paul, 113 Me. 207, 
93 A 289, AnnCas1917H 136. 

7 Union St. R. Co. v. New Bed- 
ford, 253 Mass. 314, 149. NE 46; 
King v. Springfield, 247 Mass. 548, 
142 NE 698; Quinn v. Cambridge, 187 
Mass. 507, 73 NE 661; Hitchcock v. 
Springfield, 121 Mass. 382. 

[a] Sufficient compliance.—Where 
the statute requires assessments to 
be made within six months after com- 
pletion of the improvement and the 
improvement is completed through 
the agency of two public corpora- 
tions, each authorized by law to do 
the work actually done by it, the 
assessment need not be laid within 
six months after one of the two cor- 
porations has completed its share of 
the improvement, but may be laid 
within six months after the comple- 
tion of the improvement by the final 
work necessary to such completion 
performed by the other corporation. 
King v. Springfield, 247 Mass. 548, 
142 NE 698. 

fb]. When statute commences to 
run.—(1) Under a statute providing 
that betterments shall be _assessed 
against abutting property within two 
years after the passing of an order 
laying out a street, the limitation 
eommences to run when the order of 
laying out becomes effective by ap- 
proval of the mayor. Jewett v. Med- 
ford, 233 Mass. 65, 123 NE 347. (2), 
So, under a charter providing that 
an order of the city council takes 
effect from the date of the mayor’s 
approval and a statute providing that 
an assessment for betterments for 
the widening of a street must be 
made within two years of the pas- 
sage of the original order for the 
improvement, the period of two years 
is to be computed from the approval 
of the order by the mayor. Until 
approval, it is uncertain whether the 
order will ever be enforced. Quinn 
vy. Cambridge, 187 Mass. 507, 73 NE 


61. y 
, 8. In re Brown, 14 Daly, 103, 3 
NYSt 582; Matter of Deering, 14 
Daly 89, 3 NYSt 593 [aff 105 N. Y. 
667 mem, 13 NE 928 mem]; In re 
Gibbons, 10 NYS 423 [aff 125 N. Y. 
694 mem, 26 NE 751 mem]. 

[a] Mere delay in making an as- 
sessment does not constitute fraud 
or | substantial error, within the 
meaning of the statute allowing va- 
cation of the assessment for such 
causes. Matter of Deering, 14 Daly 
89, 3 NYSt 593 [aff_105 N. Y. 667 
mem, 13 NE 928 mem]. . 

9. In re One Hundred and Highty- 
First St., 17 NYS 917; Peo. v. Gilon, 
14 NYS: 75 [app dism 128 N. Y. 651 
mem, 29 NE 148]. 

10.. Notice of intended improve- 
ment see supra §§ 2407-2415. 

‘Waiver of objection see 
§ 3176 et seq. : 

11. U. S.—St. Louis, etc., Land Co, 
vy. Kansas City, 241 U. S. 419, 36 SCt 
647, 60 L. ed. 1072; French v. Barber 
Asphalt Pav. Co., 181 U._S. 324, 21 
SCt 625, 45 L. ed. 879; Walston v. 
Nevin,--L28. U.S.) 78, _9..SCt. 192, 
82 L. ed. 544; Spencer v. Merchant, 


infra 


On the other hand, it is held that if the 
time within which the assessment must be made is 
fixed by statute, an assessment made after that time 
Is invalid ;’ but some decisions of courts of inferior 
jurisdiction have held that statutes of this charac- 
ter are merely directory.’ A statute which provides 
that assessments shall be payable in yearly install- 
ments does not require the levy of separate assess- 
ments for each yearly installment, but a single 
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125 U. S. 345, 8 SCt 921, 31 L. ed. 
%63; Murdock v. Cincinnati, 39 Fed. 
891; Scott v. Toledo, 36 Fed. 385, 1 
LRA 688. 

Ala.—Birmingham yv. Wills, 178 
Ala. 198, 59 S 173, AnnCas1915B 
746; Mobile v. Mobile Light, etc., 
Co., 141 Ala. 442, 38 S 127. 

Alaska.—In re Ketchikan Delin- 
quent Tax Roll, 6 Alaska 653. i 

Cal.—F lynn v. Chiappari, 191 Cal. 
139, 215 P 682; Ferry v. Marr, 188 
Cal. 798, 206 P 454; Ferry v. O’Brien, 
188 Cal. 629, 206 P 449; Larsen v. 
San Francisco, 182 Cah 1, 186 P 757; 
Davies v. Los Angeles, 86. Cal, 387, 
24 P 771; Bernard Co. vy. Los An- 
geles, 18 Cal. A. 626, 124 P 88; Stoner 
v. Los Angeles, 8 Cal. A. 607, 97 
P 692. 

Colo.—Denver v. State Inv. Co., 49 
Colo. 244, 112 P 789, 33 LRANS 395; 
Denver v. Londoner, 33 Colo. 104, 80 
P 117 [rev on other grounds 210 
U.S. 373, 28 SCt 708, 52 L. ed. 1103]; 
Denver v. Dumars, 33 Colo. 94, 80 P 
114; Denver v. Kennedy, 33 Colo, 80, 
80 P 122; Brown v. Denver, 7 Colo. 
305, 3 P 455. 

Conn.—West Hartford v. Coleman, 
88 Conn. 78,°89 A 1120; Manners v. 
Waterbury, 86 Conn. 573, 86 A 14; 
Pare App., 84 Conn. 234, 79 A 


D. C.—District. of Columbia v. 
Weaver, 6 App. 482; District of Co- 
lumbia v. Burgdorf, 6 App. 465; 
Jones v. District of Columbia, 3 App. 
26; Allman vy. District of Columbia, 
3 App. 8; Great Falls Ice Co. v. 
District)of Columbia, 19. D.: Cy 327; 
Bensinger v. District of Columbia, 17 
D. C. 285; McDonald v. Littlefield, 
162D% C.-5 74: 

Fla.—St. Cloud v. Carlson, 78 Fla. 
131, 82 S 616. 

Ga.—Lewis v. Chapman, 147 Ga. 
408, 94 SE 249, . 

Ida.—Veatch v. Gibson, 29 Ida.:609, 
160 P 1112. 

Tll.— Mt. Carmel v. Risley, 263 Il. 
299, 104 NE 1035; Glencoe v. Uthe, 
253 ll. 518. 97 NE. 1057; Bass_v. 
Chicago, 195 Tll. 109;°62 Ne 9135 
Holland v. Peo., 189 Ill, 348, 59 NB 
753; Clarke v. Chicago, 185 Ill. 354, 
57 NE 15; McChesney v. Peo,., 145 
Tll. 614, 34 ‘NE 431; Colfax Highway 
Comrs. v. East Lake Fork Special 
Drain. Dist.. 127 Ill. 581, 21 NE 206. 

Ind.—Millikan v. Crail, 177 Ind. 426, 
98 NE 291; Voris v. Pittsburg Plate 
Glass Co., 163 Ind. 599, 70 NE 249; 
Wray v. Fry, 158 Ind. 92, 62 NE 
1004; Leeds v, Defrees, 157 Ind. 392, 
61 NE 930; Adams v._Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 
49 LRA 797; Taber v. Ferguson, 109 
Ind. 227, 9 NE 723; Gavin v, Wells 
County, 104 Ind. 201, 3 NE 846; 
Brownell Impr. Co. v. Nixon, 48 Ind. 
A. 195, 92 NE 693, 95 NE 585; Daly 
v. Gubbins, 35 Ind. A, 86, 73 NE 
833. 
Towa.—Gilcrest v. Des Moines, 157 
Iowa 525, 137 NW 1072 [overr Gil- 
crest v. Des Moines, 1389 NW 552]; 
Zalesky v. Cedar Rapids, 118 Iowa 
714, 92 NW. 657;, Zelie v. Webster 
City, 94 Iowa 393, 62 NW 796; Ford 
v. North Des Moines, 80 Iowa’ 626, 
45 NW 1031; Lyman v. Plummer, 75 
Towa 353, 39 NW 527; Gatch v. Des 
Moines, 63 Iowa 718, 18 NW 310; 
Dubuque v. Wooton, 28 Iowa 571. 

Kan.—Union Pac. R. Co. v. Abi- 
lene, 78 Kan, 820, 98 P 224; New- 
man v: Emporia, 41 Kan, 583, 21 P 
593; Gilmore v. Hentig, 33 Kan. 156, 
5.P781. 

Ky.— Wait v. Southern Oil, etc., 
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levy may be made for the whole amount to be paid 
in yearly installments.® 

[§ 3050] g. Notice of Assessment and Hearing 
Thereon—(1) Necessity!°—(a) In General. 
very generally held that before an assessment for 
local improvements shall be deemed to be conclu- 
sively established against a property owner, he is 
entitled to notice and hearing at some stage of the 
It does not matter what the char- 


Tas 


Co., 209 Ky. 682, 273 SW 473: Chesa- 
peake, etc., R. Co. v, Mullins, 94 Ky, 
HME ps ae? ioe en 189; Dumes- 
nil v. Louisville, Gh Was BA Key. 
Ons aie % pani 
a.—State v. New Orleans, 148 La. 
1045, 88 S 392; Redersheimer v. Brun- 
ing, 113 La. 343, 36 S 990. 
Me.—Auburn y, Paul, 113 Me, 207, 
93 A 289, AnnCas1917E 136. 
Md.—Johns Hopkins. Club Bldg. 
Co, v. Baltimore, 130 Md. 282, 100 
A 298; Baltimore v. Graham, 104 
Md. 145, 64 A 716; Monticello Dis- 
tilling Co. v. Baltimore, 90 Md. 428, 
45 A 210; Ulman y. Baltimore, 72 
Md, 587, 20 A 141, 21 A 709, 11 LRA 
224 [aff 165 U. S. 719 mem, 17 SCt 
1001 mem, 41 L. ed. 1184 mem, and 
overr Alberger v, Baltimore, 64 Md. 
1, 20 A 988; Baltimore y. Scharf, 56 
Md. 50; Baltimore v. Johns Hopkins 
Hospital, 56 Md. 1]; Baltimore v. 
Scharf, 54 Md. 499. 
Mass.—Collins v. Holyoke, 146 
Mass. 298, 15 NE 908; Grace v. New- 
ton Bd. of Health, 135 Mass. 490; 
Holt v. Somerville, 127 Mass. 408; 
Butler v. Worcester, 112 ‘Mass, 541; 
Allen v, Charlestown, 111 Mass, 123. 
Mich.—Beecher v. Detroit, 92 Mich, 
268, 52 NW. 731; Townsend v. Manis- 
tee,, 88 Mich. 408, 50 NW _ 321; 
Thomas v. Gain, 35 Mich, 155, 24 
AmR 535; Paul v. Detroit, 32 Mich. 
108; Powers’ App., 29 Mich. 504; Wil- 
Hams v. Detroit, 2 Mich. 560. 
Minn.—Everington vy, Minneapolis 
Park Comrs., 119 Minn, 334,,138 NW 
426; State v.. McGuire, 109 Minn, 88, 
91, 122 NW.1120; State v. Otis, 53 
Minn, 318, 55 NW 1438; Overmann v. 
St. Paul, 39 Minn, 120, 39 NW 66. 
Miss.—Jackson v. Tucker, 136 Miss. 
787, 101 S 708; Jackson v. Mims, 123 
Miss. 78, 85 S 124; Sick v. Bay St. 
Louis, 113 Miss, 175, 74°S 272; Bouss 
log v. Gulfport, 112: Miss, 184, 192,72 
S 896 [quot Cyc]; Nugent v. Jack- 
son, 72 Miss. 1040,,-18 S493, 
Mo.—St. Louis. v, Bell Place Realty 
Co., 259 Mo. 126, 168 SW.721; State 
v. Holtcamp, .245 “Mo...655,: 151 S$ 
153; St. Louis yv. Brinckwirth, 204 
Mo. 280,' 102 SW 1091; Williams v. 
Monroe, 125 Mo, 574, 28 SW 853; 
State v. Walbridge,-119 Mo. 383, 24 
SW 457, 41 AmSR 663; George v. Mid- 
dough, 62 Mo, 549; Webb City v. 
Aylor, 168 Mo, A. 155,.147. SW. 214; 
Clapton v. Taylor, 49 Mo.’ A. 117. 
Nebr.—Shannon. v. Omaha, 73 Nebr. 
507, 103 NW 53, 106.NW .592. Shan- 
non v. Omaha, 72 Nebr. 281, 100 NW 
298; Portsmouth Sav. Bank v. Omaha, 
67 Nebr. 50, 98 NW 231: Cook v: 
med County, 65 Nebr. 611, 91 NW 
N. J.—Quinlan y. Cross, 133.A 398 
[rev (Sup.) 130 A 3]; Gross v. Hague, 
123 A 744; Sears v. Atlantic City, 
72 N. J. L. 435, 60 A 1093;. Locker 
v. South Amboy, 62 N. ‘J... 197, 
40 A 637; Landis v.. Vineland, 60 
N. J. L. 264, 37 A 625;. White ‘v. 
Bayonne, 49 N. J... 311, 8 A’ 295; 
State v, Paterson Ave., ‘etc., Road 
Comrs., 40 N. J.-L. $3. [ati42°N. oy Gi: 


608]; State v. Elizabeth, 40 N. J. Li. 
278; Woodruff v..Elizabeth, 39. N. J. 
L, 55; State’’v. Harrison, 39 N., J. L. 
51s: State: v, .Plainfield)".38 Ni dik 
95; State v. Trenton,’ 36 N. J. L. 499; 
State vy. Jersey «City, 27. No* Fo LD, 
536; State v. Newark, 25 N. J. L. 399; 
Mann.v. Jersey City, 24. N. J. L. 662; 

qa. 


Degen v. Newark, 11'N: J. E 
114. ‘ 


N. ¥.—McLaughlin v, Miller, 
N. ¥. 510, 26 NE 1104; Remsen v. 
Wheeler, 105 N. Y. 573, 12 NH 564}, 
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acter of the proceeding may be by virtue of which 
his property is to be taken, whether administrative, 
judicial, summary, or otherwise; at some stage of it, 
and before the property is taken or the charge be- 
comes absolute against either the owner or his prop- 
erty, an opportunity for the correction of wrongs 
and errors which may have been committed must be 
given.!2 His rights are not to be concluded by 
proceedings which are wholly ex parte.1* The re- 
quirement of notice is jurisdictional,‘* and a non- 
complianee therewith will avoid the assessment.’ 
While the law may prescribe the kind of notice 
and the mode in which it may be given,'® it eannot 
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dispense with all notice.” 

[§ 3051] (b) Provisions for Notice and Hearing. 
Where, as is generally the case, notice and hearing 
are provided for by statute,'® the required notice and 
hearing are essential to the validity of an assess- 
ment.!®, And while, as subsequently shown in this 
section, there is much authority to the contrary,”° 
many decisions hold that statutory or charter pro- 
visions which fail specifically to provide for notiee 
and hearing may be upheld on the theory that a re- 
quirement of notice and hearing may necessarily be 
implied,”! and a provision which necessarily excludes 
notice and hearing to property owners of the as- 
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Matter of Burmeister, 76 N. Y. 174, 
56 HowPr 416; Stuart v, Palmer, 74 
N. Y. 183, 30 AmR 289; Valley Farms 

Co, v. Yonkers, 
184 NYS 3800 [aff 231 N. Y. 558 
mem, 132 NE 887 mem]; Walden v. 
Relyea, 89 App: Div. 241, 85 NYS 
878; Seaman v. Dickinson, 1 App. 
Div. 19, 36 NYS 748; Peo. v.c New 
Rochelle, 83 Hun 185, 31 NYS 592; 
Matter of New York, 81 Misc, 541, 
143 NYS 467; In re Delaware, etc., 
Canal Co., 8 NYS 352 [rev on other 
grounds 60 Hun 204, 14 NYS 585 (aff 
129 N. Y. 105, 29 NE 237)]. 

; ONS C.—Atlantic, etc:; RCo. v. 
ford, 188 N. C. 218, 124 SE 308. — 

Oh.—Chicago, ete., R. Co. v. Keith, 
67 Oh. St. 279, 65 NE 1020, 60 LRA 
525; Baltimore, etc., R. Co. v. Wag- 
ner, 43 Oh. St. 75, 1 NE 91; Miller 
v. Graham, 17 Oh. St. 1;' Knecht v. 
Cincinnati, 18 Oh. Cir. Ct. 875, 9 
Oh. Cir. Dec. 392; Schmidt v. Elm- 
wood Place, 15 Oh. Cir, Ct, 351, 8 
Oh, Cir. Dec. 113; Hunt v. Norwood, 
20 OhNPNS 437; Cincinnati v. Cin- 
cinnati, etc., R. Co.. 13 OhNPNS 276. 

Okl.—Tulsa v. Weston, 102 Okl. 
222, 229 P 108; Morrow v. Barber, 
ete., Pav, Co., 27 Okl. 247, 111 P 
198. 
Or.—Ukase Inv. Co. v. Portland, 95 
Or. 176, 186 P 558; Irelan y. Port- 
land, 91 Or. 471, 179 P 286; Jones 
v. Salem, 63 Or. 126, 123 P 1096; 
Rogers v. Salem, 61 Or. 321, 122 P 
308; Rubin v. Salem, 58 Or. 91, 112 
P 713; Houck v. Roseburg, 56 Or. 
238, 108 P 186; Hughes v. Portland, 
53 Or. 370, 100 P 942; Ladd v. Spen- 
cer, 23 Or. 198, 31 P 474; Paulson v. 
Portland, 16 Or. 450, 19 P 450, 1 
LRA 673 [aff 149 U. S. 30, 13 SCt 
750, 37 Ih ed. 687]; Strowbridge v. 
Portland, 8 Or. 67. 

Pa. — Hershberger v. Pittsburgh, 
115 Pa. 78, 8 A 3881; In re South 
Abington Tp. Road, 109 Pa. 118; New 
Jersey Cent. R. Co.’s App., 102 Pa. 
38; In re Boyer’s Road, 37 Pa, 257; 
Brie City v. Willis, 26 Pa. Super. 
459; Pittsburg v. Biggert, 23 Pa. 
Super, 540; In re Wilbur St., 8 Pa. 
Co. 477; Harrisburg v. Miller, 2 
Dauph. Co. 218: McKeesport v. Dun- 
shee, 29 PittsbLegJNS 88._ 

R. I.—Simmons v. Gardiner, 6 R. 
I. 255. 
Ss. D.—Haggart v. Alton, 29 S. D. 
509. 187 NW 372, A 

Tex.— Hutcheson v. Storrie, 92 
Tex. 685, 51 SW 848, 71 AmSR 884, 
45 LRA 289 [overr Adams v. Fisher, 
75 Tex. 657, 6 SW 772]; Uvalde Co. 
v. Kenney, (Civ. A.) 291 SW 622; 
Beatty v. Panhandle Constr. Co., (Civ. 
A.) 275 SW 1716; El Paso Bitulithic 
Co. v. Neill, (Civ. A.) 266. SW 593; 
Gallahar yv. Whitley, (Civ. A.) 190 
SW 757; Texas Bitulithic Co. v. Abi- 
Wg St “Re "Go.. (Clive AL) 166 Sw 
433. 

Utah.—Jones v. Foulger, 46 Utah 
419, 150 P 933. 

Vt.—Durkee v. Barre, 81 Vt. 530, 
71 A, 819. 

Va.—Adams v. Roanoke, 102 Va. 
53, 45 SE 881; Norfolk v. Young; 
97 Va. 728, 34 SE 886, 47 LRA 574; 
Heth v. Raford, 96 Va; 272, 31 SE 8; 
Violett v. Alexandria, 92 Va. 561, 
23 SE 909, 53 AmSR 825, 31 LRA 382 


San- 


193 App. Div. 483, 


[overr Davis v. Lynchburg, 84 Va. 
861, 6 SE 2380]. 

Wash.—State v. Seattle, 42 Wash. 
370, 85 P 11; Alexander v. Tacoma, 
35 Wash, 366, 77 P 686; Wilson v. 
Seattle, 2 Wash. 5438, 27 P 474. 

Wis.—Dietz v. Neehah, 91 Wis. 
422, 64 NW 299, 65 NW 500; State 
v. Fond du Lac, 42 Wis. 287. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 489; McGarvey v. 
Swan, 17 Wyo. 120, 96 P 697. 

Basis of right to notice and hear- 
ing see infra § 3053. 

12. Brown v. Denver, 7 Colo. 305, 
30 PT 455% 

13. Thomas vy, Gain, 85 Mich, 155, 
24 AmR 535, 

14. Cal.—Southern Constr. Co, v. 
Howells, 21 Cal. A. 330, 131 P 756. 

Conn.—Newton’s App., 84 Conn. 234, 
79 A~742, 

D. C.—McDonald v. Littlefield, 16 
DPC. 574. 
ak ee v. St. Paul, 20 Minn, 
Miss.—Jackson y, Tucker, 136 Miss, 
Was  LOn es LOS: 

Nebr.—Wakeley v. Omaha, 58 Nebr. 
245, 78 NW 511. 

N. J.—Beach v. Jersey City, 71 N. 
JeCL,. (87, 58481, 

Utah.—Jones v, Foulger, 46 Utah 
419, 150 P 9338, 

15. U. §8.—Londoner y. Denver, 210 
U.S. 8738, 28 SCt 708, 52 L. ed. 1103. 

Cal.— Southern Constr. Co. v. 
Howells, 21 Cal. A, 330, 131 P 756. 

Colo.—Denver v, State Inv. Co., 49 
Colo, 244, 112 P 789, 33 LRANS 395, 

Ill.—White v. Chicago, 188 Ill. 392, 
568 NE 917; Chandler v. Peo., 161 Il. 
41, 43 NE 590; Casey v. Peo., 159 Ill. 
267, 42 NE 882; Boynton vy. Peo., 
155 Ill. 66, 39 NE 622; Derby v. West 
Chicago Park Comrs., 154 Ill. 213, 40 
NE 438; McChesney v. Peo., 148 Ill. 
221, 85 NE 739, 

Minn.—F lint v. Webb, 25 Minn, 93; 
Sewall v. St. Paul, 20 Minn. 511. 

Miss.—Jackson v. Mims, 123 Miss. 
78, 85 S 124. 

Nebr.—Shannon v. Omaha, 72 Nebr, 
281, 100 NW 298; Medland v. Lin- 


ton, 60 Nebr, 249, 82 NW 866; Wake-’ 


Wey. v. Omaha, 58 Nebr. 245, 78 NW 
by i 

N. J.—Quinlan v. Cross, 133 A 398 
[rev (Sup.) 130 A 3]. 

Pa.—Carrick Borough v. Canevin, 
243 Pa. 283, 90 A 147; In re South 
Abington Tp. Road, 109 Pa. 118. 

Tex.—El Paso Bitulithic Co. v. 
Neill, (Civ. A.) 266 SW 593; Texas 
Bitulithic Co. v. Abilene St. R. Co., 
(Civ. A.) 166 SW 433. 

Wash.—State v. Seattle, 42 Wash. 
370, 85 P 11. 

And see cases supra note 10. 

16. See infra §§ 3054-3065, 

17. Steuart v. Palmer, 74 N. Y. 
183, 30. AMR 289; Chicago, etc, R. 
Co, v. Keith, 67 Oh. St. 279, 65 NE 
1020, 60 LRA 625. 

18. See statutory and charter pro- 


visions. 

19. D. C.—Bensinger y, District 
of Columbia, 17 D. C. 285. 

Il).— Holland v. Peo., 189 Ill. 348, 


59 NE 753; McChesney v, Peo., 145 | 


Tll. 614, 34 NE 481, 
Iowa.—Dubuque vy. Wooton, 28 Iowa 


671. 


Mass.—Corcoran vy. Cambridge, 199 
Mass. 5, 85 NE 155, 18 LRANS 1s/. 

Minn.—State v. Otis, 53 Minn. 318, 
55 NW 148; Overmann v. St. Paul, 39 
Minn. 120, 39 NW 66. 

Miss.—Jackson v. Mims, 123 Miss. 
78, 85 S 124, 

Mo.—Clapton vy. Taylor, 49 Mo, A. 
117. See West v._Burke, 286 Mo. 
358, 228 SW 775 (as to inapplicability 
of Kansas City Charter art 7 § 5 
to proceeding under § 8). 

Nebr.—Cook v. Gage County, 65 
Nebr. 611, 91 NW 559. 

N. J.—White v. Bayonne, 49 N. J, 
L, 311, 8 A 295; State v. Jersey City, 
STING Ta eh sey 

N. Y.—Matter of Burmeister, 76 
N. Y. 174, 56 HowPr 416; In re Dela- 
ware, etc., Canal Co., 8 NYS 352 [rev 
on other grounds 60 Hun 204, 14 NYS 
bap Soe ORE s Y. 105, 29 NE 287)). 

a.—Hershberger v. Pittsburgh, 115 
Pa. 78, 8 A 381. nits 
Hat’ I.—Simmons v, Gardiner, 6 R. I, 

Vt.—Durkee. v. Barre, 81 Vt. 530, 
71 A 819, 

Wash.—Wilson y. Seattle, 2 Wash. 
543, 27 P 474, 

And see cases supra note 18. 

[a] Statutes held to require giv- 
ing of notice.—A statute, providing 
that the city council after deciding 
that a prior paving, when made, 
was for the public good, may direct 
the street commissioners to assess 
not to exceed half of the cost on 
the abutting property, “and@ in the 
Same manner according to special 
benefits per front footage as is pro- 
vided above for assessments on a 
petition... or on a resolution... 
to make any improvement of like na- 
ture,” does not authorize the commis- 
Sioners to make assessments without 
notice, the provisions referred ‘to as 
specifying the method of procedure 
on petition or resolution expressly 
providing that the assessments shall 
be on twelve days’ notice of the time 
and place of hearing. Durkee vy. 
Barre, 81 Vt. 530, 71 A 819. 

20. See infra text and note 24. 

21. U.S.—Paulsen v. Portland, 149 
U. S. 30, 18 SCt 750, 37 L. ed. 637. 

Conn.—West Hartford y. Coleman, 
88 Conn. 78, 89 A 1120. 

Kan.—Union Pac. R. Co. v. Abilene, 
78 Kan, 820, 98 P 224; Gilmore v. 
eee Py pee ba Ny & 81, 

o.—St. Louis v. Bell Place Realt 
Co., 259 Mo. 126, 168 SW 721, * 

Pa.—In re Wilbur St., 8 Pa. Co: 
477 (which tends to sustain this 
view). 4 
Va ae Gree, ie Elkins, 69 W: 

a. 5 ; LRA 
AnnCasi913A 653. See, 

See Tripp v, Yankton, 10 S. D. 516, 
522, 74 NW 447 (a charter, authoriz- 
ing special assessments, is not un- 
constitutional, as taking property 
without due process of law, for want 
of a provision for notice to property 
owners, aS such provision may be 
made by ordinances as authorized by 
the charter), 

“Legislation conferring authority 
to do an act, which, to be constitu- 
tionally lawful, requires notice and 
opportunity for a hearing to persons 
whose rights may be adversely af- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 8051-3052] 


1 


A 


Saal ae 


< 


sessment proceedings is unconstitutional and void.?2 
On the other hand some decisions go so far as to 
hold that a statute or charter?* which does not spe- 
cifically provide for notice and hearing is unconsti- 
tutional as depriving the property owners of their 
property without due process of law,?4 and that an 
assessment made without notice and hearing under 
statutes making no provision for notice and hear- 
ing is void;”> but there is a conflict of authority 
as to whether an assessment can be upheld under 
a statute or charter invalid for want of a pro- 
vision for notice or hearing? where in fact notice 
was given and hearing had, some decisions holding 
that a valid assessment cannot be made in such cir- 
cumstances," and others holding that a valid assess- 
ment may be made where notice was given and a 
hearing had under an ordinance providing therefor, 
notwithstanding the invalidity of the statutory or 
charter provision.?§ 
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_ _[$ 3052] (c) Exceptions to Rule. Where the leg- 
islature declares that the apportionment of an as- 
sessment shall be according to area or frontage, 
thereby making the ascertainment of the amount 
of assessments upon individual lots a mere mathe- 
matical calculation leaving no discretion in the mat- 
ter to the board or officers making the assessment, 
no notice or hearing is necessary to its validity,® 
for the reason that in these circumstances notice and 
hearing would be of no avail to the property 
owner.*°. Such a tax, when levied by the legisla- 
ture, does not require notice and@a hearing as to 
the amount and extent of benefits conferred in 
order to render the legislative action due process 
of law within the meaning of the federal consti- 
tution.*t It is not to be understood, however, from 
anything here said, that the property owner is not 
| entitled to redress by resorting to a court of equity 
| to protect his constitutional rights in case of a 


fected, is not void for lack of express 


provision in it for such notice and 
opportunity, and... such authority 
may be exercised upon the giving of 
the required notice and opportunity.” 
West Hartford v. Coleman, 88 Conn. 
ae ee 89 A 1120. 

a 
for hearing of objections.—Although 
a city charter authorizing objections 


to a special assessment roll, and re- 


guinite the council to consider them, 
ails 
hearing thereof, it will be presumed 
that the council will give a hearing 
Suited in time and place to the exi- 
gencies of the situation, Auditor- 
Gen. v. Hoffman, 132 Mich. 198, 93 
NW 259. 

22. Unon Pac. R. Co. v. Abilene, 
78 Kan. 820, 98 P 224, 

23. [a] Provision either by char- 
ter or statute will be sufficient. 
Grand Rapids School Furniture Co. v. 
Grand Rapids, 92 Mich. 564, 52 NW 
1028 (where a statute provides for 
an assessment to be made as pro- 
vided in the city charter for assess- 
ing the expenses of street grading, 
and the charter provides for notice 
in such a case, the statute will not 
be held defective, as not providing 
for notice). 

24. Colo.—Brown v. 
Colo, 305, 3 P 455. 

Iowa.—Griswold College y. Daven- 
port, 18 NW 314; Gatch v. Des 
Moines, 63 Iowa 718, 18 NW 310. 

Mich.—Sligh y. Grand Rapids, 84 
Mich. 497, 47 NW 1093. 

Miss.—Bouslog v. Gulfport, 112 
Miss. 184, 72 S 896. 

N. Y.—Remsen vy. Wheeler, 105 N. 
Y. 573, 12 NE 564; Stuart vy. Palmer, 
74 N. Y, 183, 30 AmR 289; Seaman 
v. Dickinson, 1 App. Div. 19, 36 NYS 
748; Peo. v. New Rochelle, 83 Hun 
185, 31_ NYS’ 592. 


Denver, 7 


Va.—WNorfolk v. Young, 97 Va. 728,. 


34 SE 886, 47 LRA 574; Heth v. 
Radford, 96 Va. 272, 31 SE 8; Violett 
v. Alexandria, 92 Va. 661, 23 SE 909, 
53 AmSR 825, 31 LRA 382. 

Wash.—Monk vy, Ballard, 42 Wash. 
35. 84 P 397, 

Compare Law v. Johnston, 118 Ind, 
261, 20 NE 745 (holding that provi- 
sions of a charter and ordinance in 
reference to assessments for street 
improvements are not’ unconstitu- 
tional for failure to provide for no- 
tice, where the assessment can be 
enforced only in a legal proceeding 
in court, in which notice is required, 
and in which the validity of the pro- 
ceedings may be questioned). 

fa] Ordinances providing for a 
public improvement which make no 
provision for notice and hearing to 
the owner of the amount of the tax 
to-be imposed on him are unconstitu- 
tional and void. Johns Hopkins Club 
Bidg. Co. v. Baltimore, 130 Md. 282, 
100 A 298; Ulman v. Baltimore, 72 


[44 C. J.—40] 


Failure specially to provide 


specially to provide for the 


183, 30 AmR 289; Violett v. 


Md. 587, 20 A 141, 21 A 709, 11 LRA 
224 faft 165. U.S. ‘719* mem, 17 SCt 
1001 mem, 41 L. ed. 1184 mem, and 
overr Alberger v. Baltimore, 64 Md. 
1, 20 A 988; Baltimore v. Scharf, 
56 Md. 50; Baltimore v. Johns Hop- 
kins Hospital; 56 Md. 1]. 

25. Remsen v. Wheeler, 105 N. Y. 
573. 12 NE 564; Seaman vy. Dickinson, 
1 App. Div. 19, 36 NYS ‘748; Peo. v. 
New Rochelle, 83 Hun 185, 31 NYS 
592; and cases supra note 24. 

26. See supra text and note 23. 

27. Colo.—Brown .v. Denver, 7 
Colo, 305, 3 P 455. 

Miss.—Bouslog v.’ Gulfport, 112 
Miss. 184, 72 S 896. 

N. Y.—Stuart v. Palmer, 74 N. Y. 
183, 30 AmR 289. 

Or.—Hood River Lumbering Co. v. 
Wasco County, 35 Or. 498, 57 P 1017. 

Va.—Heth v. Radford, 96 Va. 272, 
31 SE 8; Violett v. Alexandria, 92 
Va. 561, 23 SE 909,.53 AmSR 825, 
31 LRA 382. 

Wash.—Monk v. Ballard, 42 Wash. 
35, 40, 84 P 397. 

{a] Reasons for this view.—(1) 
The notice, not being one required by 
the statute, could not constitute con- 
structive or other notice to these ap- 
pellants, and could have no legal 
binding effect upon them, Monk v. 
Ballard, 42 Wash. 35, 84 P 397. (2) 
It is not enough that the owner may 
by chance have notice, or that he 
may, as a favor, have a hearing. 
The law itself must require notice 
to him, and give him a right to a 
hearing and an opportunity to be 
heard. Stuart v. Palmer, 74 N. Y. 
Alexan- 
dria, 92 Va.. 561, 23 SE 909, 53 Am 
SR 825, 31. LRA 382. (3) Constitu- 
tionality of a statute is to be tested 
not by what has been done under it, 
but by what it authorizes to be done 
by virtue of its provisions. Brown v. 
Denver, 7 Colo. 305, 3 P 455. (4) 
If, by strict compliance with al] its 
requirements, the property of an in- 
dividual can be taken from him with- 
out due process of law, the act is 
void. Hood River Lumbering Co. v. 
Wasco County, 35 Or. 498, 57 P 1017. 

28. Griswold College v. Davenport, 
(Iowa) 18 NW 314; Gatch v. Des 
Moines, 63 Iowa 718, 18 NW 310. 

29. U. S.—Philip Wagner, Ine. v. 
Leser, 239 U. S. 207, 36 SCt 66, 60 
L. ed. 230; French v. Barber Asphalt 
Pav. Co., 181 U.'S. 324, 21 SCt 625, 
45 L. ed. 879; Spencer v. Merchant, 
125 U. Si. 345, 8 SCti. 927," 31° ‘L. ed. 
763; Gillette v. Denver, 21 Fed. 822. 

Colo.—Denver v. Dumars, 33 Colo. 
94, 80 P 114 (recognizing rule). 

Del.— English v. Wilmington, 16 
Del. 63, 37 A 158. 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 208, 210, 223, 64 S 775, 52 LRANS 


287 [cit Cyc]. 
Iowa.—Ford v. North Des Moines, 


80 Iowa 626, 45 NW 1031; Amery v. 


Keokuk, 72 Iowa 701, 30 NW 780. 

Md.—Johns Hopkins Club Bldg. Co. 
v. Baltimore, 130 Md. 282, 100 A 298; 
Lyon y. Hyattsville, 125 Md. 306, . 
93 A 919, AnnCas1916E 765; Leser 
v. Wagner, 120 Md. 671, 87 A 1040 
[aff 239 U. S. 207, 36 SCt 66, 60 L. 
ed. 230]. 

Mo.—West v. Burke, 286 Mo. 358, 
228 SW 775; Naylor v. Harrisonville, 
207 Mo. 341, 105 SW 1074 (both 
recognizing rule), 

N. Y.—Day v. Dunkirk, 86 Misc. 
266, 148 NYS 299 [aff 170 App. Div. 
936 mem, 154 NYS 1118 mem (aff 222 
N.Y. 705 mem, 119 NE 1037 mem) ]. 

Okl.—Tulsa v. WeSton, 102 Okl. 222, 
229 P 108. 
ie R. I.—Cleveland v. Tripp, 13 R. I. 

S. C.—Atlanta, ete., R. Co. v. Eas- 
ley, 117, S. C. 494, 109 SE 285. 

Tex.—Galveston v. Heard, 54 Tex. 


420. 

W. Va.—Avis v. Allen, 83 W. Va. 
789, 99 SE 188; Heavner v. Elkins, 
69 W. Va. 255, 71 SE 184, 52 LRANS 
1035, AnnCasi913A 653. 

Wyo.—McGarvey v. Swan, 17 Wyo. 
120, 96 PB 697. 

“Tt appears to have been quite uni- 
formly held that where the only act 
necessary to ascertain the amount of 
the assessment upon the property is 
a plain mathematical calculation, and 
no discretion is left to the council, 
no notice is necessary.” Amery Vv. 
POA a 72 Iowa 701, 703, 30 NW 
780. 

“As a result of the decisions of the 
United States supreme court, it may 
be regarded as definitely settled that 
the legislature of a State may create, 
or authorize the creation of, special 
taxing districts and charge the cost 
of a local improvement, in whole or 
in part, upon the property in such 
districts or according to valuation or 
superficial area, or frontage, without 
violating the Fourteenth Amendment 
to the Federal Constitution; and that 
the whole expense of paving or im- 
proving a street or highway may be 
assessed by a municipality pursuant 
to statutory authority upon the lands 
abutting upon the street or highway 
so improved in proportion to the feet 
frontage of such lands without pro- 
viding for a judicial inquiry into the 
value of such lands and the benefits 
actually to accrue to them by the pro- 
posed improvement.” Anderson v, 
Ocala, 67 Fla. 204, 210, 223, 64 S 775, 
52 LRANS 287 [cit Cyc]. 

30. See cases supra note 29. 

31. Philip Wagner, Inc. v. Leser, 
239 U. S. 207, 36 SCt 66, 60 L. ed. 230; 
French v. Barber Asphalt Pav. Co., 
181 U. S. 324, 21 SCt 625, 45 L. ed. 
879; Johns Hopkins. Club Bldg. Co. 
v. Baltimore, 130 Md. 282, 100 A 298; 
Tulsa v. Weston, 102 Okl. 222, 229 P 
108; Atlanta, etc., R. Co. v. Hasley, 
117 S. C. 494, 109 SE 285. 
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flagrant abuse of legislative power.*? 

[§ 3053] (2) Basis of Right to Notice and Hear- 
ing. Constitutional provisions requiring due proc- 
ess of law®* guarantee to every person assessed 
the right to notice and to a hearing.** 

[§ 3054] (3) Requisites and Sufficiency—(a) In 


32, Phillip Wagner, Inc, v. Leser, 
239 U. S. 207, 220, 36 SCt 66, 60 L. ed. 
230. (‘the constitutional protection 
against deprivation of property with- 
Out due process of law would cer- 
tainly be available to persons arbi- 
trarily deprived of their private 
rights by such state action, whether 
under the guise of legislative author- 
ity or otherwise’’). 

Relief in equity see infra § 3290 
et seq. 

33. See Constitutional Law §§ 998- 
1018, 1060-1068. 

34. U. S.—Londoner v. Denver, 210 
U. S. 373, 28 SCt 708, 52 L. ed. 1103; 
Fay v. Springfield, 94 Wed. 409; Mur- 
dock v, Cincinnati, 39 Fed. 891; Scott 
v. Toledo, 36 Fed. 385, 1 LRA 688. 

Cal.—Larsen v. San Francisco, 182 
Cal, 155186 .P 757;, Hutson wv. Wood- 
bridge Protection Dist. No. 1, 79 Cal. 
90, 16 P 549, 21 P 435; Boorman v. 
Santa Barbara, 65 Cal. 313, 4 P' 31. 

Colo.—Denver v, State Inv. Co., 49 
Colo. 244, 112 P 789, 33 LRANS 395; 
oe Vv. Denver, 7 Colo, 305, 3 Pp 

5 

Conn.—Manners v. Waterbury, 86 

Crail, ,ia7% Ind: 


Conn, 573, 86 A 14. 

Ind.— Millikan Vi 
426, 98 NE 291; Scudder vy. Jones, 
134 Ind. 547, 32 NE 221. 

“Iowa.—Ford v. North Des Moines, 
80 Iowa 626, 45 NW 1031; Lyman. v. 
Plummer, 75 Iowa 353, 39 NW 527; 
Gatch v. Des Moines, 63 Iowa 718, 
18 NW 310. 

Kan.—Gilmore v, Hentig, 33 Kan, 
ae s Pe Tea, 

d.—Monticello Distilling Co. v. 
Seriere, 90 Md. 416, 45 A 210; Ul- 
man y. Baltimore, 72 Md. 587, 20 A 
141, 21 A 709, 11 LRA 224 Laff 165 
U. 8. 719 mem, 17 SCt 1001 mem, 41 
L. ed..1184 mem, and overr Alberger 
v. Baltimore, 64 Ma. Di 92 Op AsN 988i: 
Baltimore v. Scharf, 56 Ma. 50; Bal- 
timore v. Johns Hopkins Hospital, 
56 Md. 1). 

Mass.—Corcoran v. Cambridge, 199 
Mass. 5, 85 NE 155, 18 LRANS 187; 
Sears v. Boston St. Comrs., 173 Mass, 
350, 53 NE 876. 

Mich.—Sligh v. Grand Rapids, 84 
Mich, 497, 47 NW 1093; Williams v. 
Detroit, 2 Mich, 560. 

N. J.—State v. Hlizabeth, 40 N. J. 
L, 278. 

N. Y.—In re Union College, 129 N. 
Y. 308, 29 NE 460; McLaughlin Vv. 


Miller, 124 N. Y. 510, 26 NE 1104; 
Peoviwv, /Purner, UL WN. eh. 1227,0 22 
NE 1022, 15 AmSR 498; Remsen v. 


Wheeler, 105 
Stuart v. Palmer, 74 N. Y. 183, 30 
AmR 289; Matter of New York, 81 
Misc. 541, 148 NYS 467. 

Or.—Paulson v. Portland, 16 Or. 
450, 19. P, 450, 1 LRA 673. [aff 149 
Wars: 30, 13 sct 750, 37 L. ed. 637]; 
Strowbridge v. Portland, 8 Or, 67. 

Tex.—Hutcheson v. Storrie, 92 Tex. 
685, 51 SW 848, 71 AmSR 884, 45 
LRA 289; Galveston v. Heard, 54 Tex, 
420. 

Va.—Adams v. Roanoke, 102 Va. 
538, 45 SE 881; Norfolk v. Young, 97 
Va. 728, 34 SE 886, 47 LRA 574; 
Violett v. Alexandria, 92 Va. 561, 23 
SE 909, 583 AmSR 825, 31 LRA 382. 

“Unless the law authorizing the 
assessment, expressly or by implica- 
tion, provides for notice to the owner 
of the property to be affected and 
gives him an opportunity to be heard 
at a specified time and place, before 
a board or tribunal competent and 
ready to administer proper relief, 
concerning the correctness of the 
charge before it is made conclusive, 
the constitutional guarantee, that no 
person’s property shall be taken with- 


N. Y._573, 12 NE 564; ) 
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General. 


out due process of law, has been in- 
fringed.’ Denver v. State Inv. Co., 
£9" Ooo. 244." 251, 2 112 0P 4789, 33 
LRANS 395, 

[a] “Due process of law requires 
that at some stage of the proceed- 
ings before the tax becomes irrevo- 
cably fixed, the taxpayer shall have 
an opportunity to be heard, of which 
he must have notice.’ Londoner v. 
Denver, 210 U. S. 3878, 385, 28 SCt 
708, 52 L. ed, 1103. 

{b] “Legislature can no more ar- 
bitrarily impose an assessment from 
which property may be taken and 
sold, than it can render a judgment 
against a person without a hearing. 
It is a rule founded on the first prin- 
ciples of natural justice older than 
written constitutions, that a citizen 
shall not be deprived of his life, lib- 
erty, or property without an oppor- 
tunity to be heard in defense of his 
rights, and the constitutional provi- 
sion that no person shall be deprived 
of these ‘without due process of law’ 
has its foundation in this rule. This 
provision is the most important guar- 
anty of personal rights to be tound 
in the federal or state Constitution.” 
Stuart v. Palmer, 74 N. Y. 183, 190, 
30 AmR 289. 

35. U. S.—Hettrick v. Lindsey, 265 
U. S. 384, 44 SCt 486, 68 L. ed. 1065; 
Mount St. Mary’s Cemetery Assoc. v. 
Mullins, 248°U.%S, 501, 39 SCt 173, 
63 L. ed. 383 [aff 268 Mo. 691, 187 Sw 
1169]; St. Louis, ete., Land Co. v. 
Kansas, City,:, 241: U.S, 1419,) 36 SCt 
647, 60 L. ed. 1072; Embree v. Kan- 
sas City, etc., Road Dist., 240 U. S. 
242, 36 SCt 317, 60 L. ed. 624; Good- 
rich v. Detroit, 184 U. S. 432, 22 SCt 
397, 46 L. ed. 627; King v. Portland, 
184 U. S. 61, 22 SCt 290, 46 L. ed. 
431; Bauman v. Ross, 167 U. S. 548, 
17 SCt 966, 42 L. ed. 270; Paulsen v. 
Portland, 149 U.S. 30, 13°SCt 750, 37 
L. ed. 637; Spencer v. Merchant, 425 
U.S. 345,..8 -SCt 921,431 sed. 763; 
Hagar v. "Reclamation Dist. No. 108. 
111 -U.SS.. 701,, 4° SCt. 6635 28 Te ede 
569; Davidson y. New Orleans, 96 
(ie REP 97,24 L. ed, 616; McMillen v. 
Anderson, 95 DOr se ode 24 L. ed. 335. 

Ala. —Montgomery v. Birdsong, 126 
Ala, 632, 28 S 522. 

Cal.—Lent v. Tillson, 72 Cal. 404, 
TAS Py L path. LO Us Ss. 2316. PLO Set 
825, 35 L. ed. 419]. 


Colo.—Denver v. Londoner, 33 Colo. 


104, 80 P 117 [rev on other’ grounds 
210 U. S. 273. 28 SCt 708, 52 L. ed. 


1103]; Denver v. Kennedy. 33 Colo. 


80, 80 P 122, 467. 


Conn,—Manners v, Waterbury, 86 
Conn. 573, 86 A i4, 
Del.—English ‘v. Wilmington, 16 


Del. 63, 87 A 158. 

D. C.—District of Columbia vy. 
Wormley, 15 App. 58 [aff 181 U. S. 
402 mem, 21 SCt 609 mem, 45 L. ed. 
921 mem]; District of Columbia v. 
Burgdorf, 6 App. 465. 


Fla.—Anderson v. Ocala, 83 Fla. 
344, 91 S 182; Anderson v. Ocala, 
67 Fla, 204, 64. S) 775,.52 DLRANS 
287. 


Ga.—Faver v. Washington, 159 Ga. 
568, 126 SH 464; Speer .v. Athens, 85 
Ga. 49, 11 SE 802, 9 LRA 402. 


Tll.—-Citizens’ Say. Bank, etc., Co. 
v. Chicago, 215 Tll..174,.74. NE 115. 
Ind.—New Work, ete. Bir Cou, Ve 


Hammond, 170 Ind, 493, 83 NH 244; 
Roundenbush vy. Mitchell, 154 Ind, 
616, 57 NE 510; Law v. Johnston, 118 
Ind. 261, 20 NE 745; Garvin v. Dauss- 
man, 114 Ind. 429,,16 NE 826, 5 AmSR 
637. 

Iowa.—Durst v. Des, Moines, 164 
Iowa 82, 145 NW 528; Arnold v. Ft. 
Dodge, 111 Iowa 152, 82 NW 495; 
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It is very generally held that it will be 
sufficient that notice and an opportunity for hear- 
ing are given the landowner at some stage of the 
special assessment proceedings before the liability 
of his property has become irrevocably fixed, or 
before he has been deprived of his property.** nd 


Yeomans v. Riddle, 84 Iowa 147, 50 
NW 886; Ford v. North Des Moines, 
80 Iowa 626, 45 NW 1031; Gatch v. 
Des Moines, 63 Iowa 718, 18 NW 310. 
Kan.—Gilmore v. Hentig, 33 Kan. 
156, 6 P 781 

Ky.—Shaw v. Mayfield, 204 Ky. 618, 
265 SW 138;. Ray. v. Armstrong, 146 
Ky. 800, 131 "SW 1039; Nevin v. Roach, 
86 Ky. 492, 5 SW 546, 9 KyL 819; 
Cincinnati, etc., R. Co, v. Com., 81 
Ky. 492. fate 115 EE a Sera a ke 6, "Sct 
57, 29 L. ed, 414]. 

Mass.—Weed v. Boston, 172 Mass. 
28, 51 NE 204, 42 LRA 642; Smith v. 
Abington Sav. Bank, 171 Mass. 178, 
50 NH 545; Allen v. Charlestown, lek 
Mass, 1238. 

Mich.—Parsons v. Grand Rapids, 
141 Mich. 467, 104 NW 730. 

Minn.—State v. Great Northern R. 
Co., 165 Minn. 22, 205 NW 612, 207 
NW 322; Duluth v. Dibblee, 62 Minn. 
18, 63 NW 1117. 

Mo.—In re East Bottoms Drain., 
etc., Dist., 305 Mo.° 577, 259 SW 895 
Nichols v. Kansas City, 291 Mo. 690, 
237 SW 107; Fruin-Bambrick Constr, 
Co. v. St. Louis Shovel Co., 211 Mo. 
524, 111 SW 86. 

N, Y.—Young v. Wenz, 218 N. Y. 
329, 113 NE’ 334; Peo. v. Pitt, 169 
N. Y. 521, 62 NE 662, 58 LRA 372; 
In re Amsterdam, 126 N. Y. 158, 27 
NE 272; Matter of New York, 81 
Misc. 541, 143 NYS 467. 

Oh.—Caldwell v. Carthage, 49 Oh. 
St. 334, 31 NE 602. 

Okl.—Muskogee vy. Rambo, 40 Ok1. 
672, 138 P 567;.Perry v. Davis,~18 
Ok1. .427, 90 P 865. 

Or.—Giles v. Roseburg, 96 Or. 453, 
139 P (401, 5 1419; “King tv. Portland, 
38 .Or.. 402, 63 P 2,55 LRA 812 [aff 
184 U. S. 61, 22 SCt 290, 46 L. ed. 
431]; Wilson v. Salem, 24 Or, 504, 
34, P29) G91. 

; Pa.—Pittsburgh v. Coursin, 74 Pa. 

00. 

Tex.—Elmendorf v. San Antonio, 
(Civ. A.) 223 SW 631 [rev on other 
grounds (Commn. A.) 242 SW 185]. 

Va.—Adams v. Roanoke, 102 Va. 53; 
45 SE 881. 


Wis.—Meggett v. Eau Claire, 81 
Wis. 326, 51 NW 566; State Vis 
Stewart, 74 Wis. 620, 43 NW 947, 6 
LRA 394, 


Wyo.—Bass v. eri tee 28 Wyo. 387, 
205 P 1008, 208 P 439. 

[a] Other statements of rule.—(1) 
“The manner of notice and the spe- 
cific period of time in the proceed- 
ings when he may be heard are not 
very material, so that reasonable op- 
portunity is afforded before he has 
been deprived of his property, or the 
lien thereon is irrevocably fixed.” 
King v. Portland, 38 Or, 402, 417, 63 
Po 25'D6. GRAS 8i2 aft 184.00 Ss 61; 
22, SCt, 290, 46.1. "ed. 4381)7 > ¢2)° “Any 
notice that will enable the property- 
owner to procure a hearing before 
some officer, board, or tribunal, and 
to contest the validity and fairness 
of the taxes assessed against him be- 
fore the same shall become a fixed 
and established charge upon his prop- 
erty, will be sufficient.” Gilmore v. 
Hentig,.33 Kan. 156,170; 5 P78. 

[b] Reason for rule.— ‘It is es- 
sential to the public good that the 
necessity for street and other public 
improvements, and the cost of mak- 
ing them, and such other proceed- 
ings as are necessary to inSure the 
prompt execution of the work, be de- 
termined and taken ina comparatively 
summary way. To give each prop- 
erty-owner the right to contest every 
step in such an undertaking, would 
be, in effect, to prohibit the improve- 
ment, or render its execution practi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. 


it is not indispensable that the hearing provided 
In the absence, of 
some specific statutory requirement it is not essen- 
tial that the property owner should have notice 
of each step in the assessment proceedings.*” 
is sufficient that property owners are given the 
right to be heard by the eity council before assess- 
ing the cost of the improvements;** that they are 
given the right to a hearing both before the city 
commissioners and the common council;*® that op- 
portunity to be heard is given on an appeal from 
the action of an assessment board*® or in proceed- 
ings before a court to confirm the assessment ;* 
that the owners are authorized to file an affidavit 
of illegality and contest the whole or any part of 
the amount claimed*® or file a petition to a desig- 
nated court for a review of the action of the board 
of assessment ;** or that the right is given to be 


for should be a judicial one.%¢ 


cally impossible in many instances. 
If, therefore, the law provides for 
giving notice and for a method 
whereby the property-owner may ul- 
timately challenge the correctness of 
the assessment made against his 
property, in respect to whether it 
was made in good faith, without in- 
tervening mistake or error, and ac- 
cording to the method and under the 
safeguards provided by the law—the 


constitutional provision is to be 
deemed satisfied.”” Garvin v. Dauss- 
man, 114 Ind. 429, 436, 16 NE 826, 
5 AmSR 687. 
36. Gilmore vy. Hentig, 33 Kan. 
150,40 oP tO L. 
. U. S.—Goodrich v. Detroit, ist 
eS 4 329 822)  SCEa 397, 46,2 ened: 


627; Voigt v. Detroit, 184 U. S. AS, 
22 ‘Sct 337, 46 L. ed: 459; King v. 
Portland, 184 U. S. 61, 22’ SCt 290, 
46 L. ed. 431 

D. C—District of Columbia v. 
sees geet 6 App. 465. 

Ind.—Millikan v. Crail, 177 Ind. 
426, 98 NE 291; Garvin v. Daussman, 
114 Ind. 429, 16 NE 826, 5 AmSR 
637. 


Jowa.—Durst v. Des Moines, 164 
Iowa 82, 145 NW 528. 
Mass.—Collins. v. Holyoke, 146 


Mass. 298, 15 NE 908. 

Mich. —Parsons v. Grand Rapids, 
141’ Mich. 467, 104 NW 730; Voigt v. 
Detroit, 123 Mich. 547, 83 NW 253 
[aff 184 U. S. 115, 22 sct 337, 46 L. 
ed. 459]. 

Minn,—Kelly v. Minneapolis City, 
57 Minn. 294, 59 NW 304, 47 AmSR 
605, 26 LRA 92. 

Mo.—St. Louis v. Ranken, 96-Mo. 
497, 9 SW _ 910. 

N. Y.—Peo. v. Pitt, 169 N. Y. 521, 
62 NE 662, 58 LRA 372: In re Am- 
sterdam, 126 N. Y. 158, 27 NE 272. 

Va.—Adams v. Roanoke, 102 Va. 
53, 65, 45 SE 881. 

“Some of the authorities go to the 
extent of saying that to require no- 
tice of every step taken towards the 
construction of a local public im- 
provement, in order to charge upon a 
jland owner whose property is bene- 
fited thereby an assessment to meet 
the costs of the improvement would 
be an intolerable burden upon the 
authorities of the municipality in 
which such improvement is made.” 
Adams y. Roanoke, supra. 

[a] Intention to construct im- 
provement. —Notice need not be given 
by a municipality of its intention to 
Jay out and construct an improve- 
ment and levy assessments therefor. 
District of Columbia v. Burgdorf, 6 
App. (D. C.) 465; Millikan _v. Crail, 
177 Ind. 426, 98 NE 291; Collins v. 
Holyoke, 146 Mass. 298, 15 NE 908. 

[b] Greation of improvement dis- 
trict.—Notice of proceedings to fix 
the boundaries of an improvement 
district need not be given if the prop- 
erty owners are subsequently given 
notice and’ an opportunity to show 
that their property was not benefited 
to’ the amount assessed or that it 
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It 
collected by an 


was in fact not benefited at all. 
Voigt v. Detroit, 184 U. S. 115, 26 
SCt 337, 46 L. ed. 459; Goodrich v. 
Detroit, 184 U. S; 432, 22 SCt 397, 
46 I. ed. 627. 

[c] Appointment of assessment 
commission.—Parties whose property 
is assessed have no constitutional 
right to an opportunity: to be heard 
as to who shall be appointed on the 
assessment commission or to appeal 
from their order. Kelly v. Minne- 
apolis City, 57 Minn, 294, 59 NW 304, 
47 AmSR 605, 26 LRA 92. 

[ad] Determining value of property 
benefited.— Where a statute expressly 
authorizes the city council to levy 
the special assessment, and declares 
that the assessed valuation of the 
property shall only be prima facie 
evidence of its value, the city coun- 
cil may, in apportioning the benefits 
of a special improvement, determine 
the value of the property benefited 
without notice, and, as the statute 
provides for notice to the property 
owner of the proceedings for the levy 
of the assessment, the determination 
of the value of his land without no- 
tice does not work a deprivation of 
property without due process. Durst 
pas Moines, 164 Iowa 82, 145 NW 


[e] Letting and execution of con- 
tract.—An assessment for a street 
improvement is not void by reason of 
the fact that the contract was let and 
executed, the bond approved, and the 
work completed before any opportu- 
nity was given to the landowners to 
be heard. Parsons v. Grand Rapids, 
141 Mich. 467, 104 NW 730. 

38. Denver v. Londoner, 33 Colo: 
104, 80 P 117 [rev on other grounds 
210 U.S. 278,28. SCt'-708, 62 Lived. 
1103]; Arnold v. Ft. Dodge, 111 Iowa 
152, 82 NW 495. 

[a] Hearing before tribunal sub- 
ject to revision.—The provision of a 
city charter giving property owners 
an opportunity to be heard before the 
city council in relation to an assess- 
ment satisfies the constitutional re- 
quirements, although the judgment of 
the council is subject to revision by 
the board of public works.. Denver v. 
Londoner, 33 Colo, 104, 80 P 117. 

39. New York, etc., R. Co. v. Ham- 
mond, 170 Ind. 493, 83 NE 244. 

40. U. $—Brown vy. Drain, 112 
Fed. 582 [aff 187 U. S..635 mem, 23 
Sct 842 mem, 47 L. ed. 343 mem]. 

Conn.—Manners v. Waterbury, 86 
Conn. 573, 86 A 14; Nichols v. Bridge- 
port, 23 Conn, 189, 60 AmD 636. 

Ind._-Roundenbush v. Mitchell, 154 
Ind. 616. 57 NE 510. 

Iowa.—Yeomans v, Riddle, 84 Iowa 
147, 50 NW 886. 

Wis.—State v. Stewart, 74 Wis. 
620, 43 NW 947, 6 LRA 394. 

41. Davidson v. New Orleans, 96 
U. S. 97, 24 L. ed. 616; Bass v. Cas- 
per, 28 Wyo. 387, 205 Pp 1008, 208 P 
439. 


42. Faver Y. Wasiiny ton, 159 Ga. 
568, 126 SE 464; Horkan v, Moultrie, 


[44 C.J.] 627 


heard on an application for abatement of the 
amount of the assessment,** or to oppose enforce- 
ment of the assessment in proceedings instituted 
for that purpose,*® or to maintain an action to en- 
join its collection,*® or to recover back assessments 


illegal levy.47 Judicial procedure 


constitutes due process of law and supplies every 
requirement for due notice and hearing.*® 
accordance with the rule that a judicial proceeding 
is not indispensable,*® it is sufficient that the legis- 
lature has created a special assessment commission, 
a tribunal to determine the question of benefits, and 
reserved to the city council the power to review its 
action.°° Where the legislature has provided a mode 
of published notice designating a time and place ap- 
pointed to present grievances, objections, and com- 
plaints, which will then be heard and considered,*! 
it may restrict and limit any subsequent resort to 


And in 


154 Ga. 444, 114 SE 888; Sanders v. 
Gainesville, 141 Ga. 441, 81 SE 215;° 


| Shippen Bros. Lumber Co. v. Elliott, 


134 Ga, 699, 68 SE 509; Speer v. 
ee 85 Ga. 49, 11 SE 802, 9 LRA 


43. Lent v. Tillson, 72 Cal. 404, 
14 P 71 [aff 140 U. S, 316, 11 SCt 825, 
35 L. ed. 419] o 

44. Corcoran v. Cambridge, 199 
Mass. 5, 85 NE 155, 18 LRANS 187; 
Weed v. Boston, 172 Mass. 28, 51 NE 
204, 42 LRA 642. 

45. U. S.—Mount St. Mary’s Ceme- 
tery Assoc. v. Mullins, 248 U. S. 501, 
39 SCt 173, 63 L. ed. 383 [aff 268 Mo. 
691, 187 Sw 1169]; Walston y. Nevin, 
128° U.S. 578, 9 Sct 192, 32 L. ed. 544; 
Hagar v. Reclamation Dist. No. 108, 
a U. S. 701, 4 SCt 663, 28 L. ed. 

Ala.—Montgomery vy. Birdsong, 126 
Ala. 632, 28 S 522. 

Fla.— Anderson v. Ocala, 83 Fla. 
344, 91 S 182; Anderson y. Ocala, 67 
Fla. 204, 64 S$ 775, 52 LRANS 287. 

y.—Nevin v. Roach, 86 Ky. 492, 
5 ay 546, 9 KyL 819. 

Minn.—In re Delinquent Real Est. 
Taxes, 147 Minn. 344, 180 NW 240 

Mo.—Nichols v. Kansas City, 291 
Mo. 690, 237 SW 107; Meier v. St. 
Louis, 180 Mo. 391, 79 ‘SW 955. 

N. M.—Roswell v. Bateman, 20 N. 
M. 77, 146 P 950, AnnCasi918D 426. 

Oh h.—Caldwell v. Carthage, 49 Oh. 
St. 334, 31 NE 602. 

Or.— King v. Portland, 38 Or. 402, 
63 P.2, 55 LRA 812 [aff 184 Ue S264, 
22) Sct’ 290, 46 L..ed. 431]. 
og Pittsburgh v. Coursin, 74 Pa. 


“Whenever by law a tax is imposed 
upon property, and those laws pro- 
vide for a mode of confirming or con- 
testing it in the ordinary courts of 
justice, with such: notice to the per- 
son or such proceeding in regard to 
the property as is appropriate to the 
nature of the case, the judgment in 
such proceedings cannot be said to 
deprive the owner of his property 
without due process of law.” In re 
Delinquent Real Est. Taxes, 147 Minn. 
344, 348,180 NW. 240. 

46., Hettrick v. Lindsey, 265 U. S. 
384, 44 SCt 486, 68 L, ed. 1065; Mc- 
Millen Vv. Anderson, 95 U.S, 3%, "94 L. 
ed. 335; Muskogee v. Rambo, 40 Okl. 
672, 138 P 567; Perry v. Davis, 18 Okl. 
42,7, 90 P 865; King v. Portland, 38 
Or, 402, 638 Pp 2, 55 LRA 812 ‘Taft 
L847 Wes, 61, 22 SCt 290, 46 L. ed. 
431]. 

47. Hettrick v. Lindsey, 265 U. S. 
384, 44 SCt 486, 68 L. ed. 1065. 

48. Hettrick v. Lindsey, supra; 
Nevin v. Roach, 86 Ky. 492, 5 SW 546, 
9 KyL 819; Bass Vv. Casper, 28 Wyo. 
387, 205 P 1008, 208 P 439; and cases 
supra note 35. 

49. See supra text and note 36. - 

50. Ellison v. La Moure, 30 N. D. 
43, 151 NW 988 [writ of error dism 
245 U. S. 628 mem, 38 SCt 62 mem, 62 
L. ed. 519-mem]. 

51. See infra § 3060. 
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judicial proceedings.®? Nevertheless, the require- 
ment of notice and hearing is not satisfied by any- 
thing short of what would constitute a valid hear- 
ing at common law;°* and the requirement is not 
satisfied by the mere right to file objections;°* it 
includes the right to an oral hearing,®> and the 
right to offer evidence and to support the conten- 
tions made by argument;°* and the refusal to hear 
evidence is error fatal to the assessment®? and can- 
not be cured by the fact that there is an appeal from 
the assessment.5® And also it is well established 
that a mere notice of some preliminary step lead- 
ing up to an assessment does not satisfy the require- 
ment of notice of the assessment and a hearing 
thereon.®?® 

Delegation of duty to hear. Where the duty of 
hearing the objections to an assessment is by stat- 
ute imposed on the city council, it cannot delegate 
this duty to a committee and adopt its recommenda- 
tion that the objections be overruled.®° 

[§ 3055] (b) Form and Contents. Where the 
form and contents of the notice are prescribed by 
statute, charter, or ordinance, it is essential that 
the notice shall comply with all the requirements 
thereof.* If it does so,®? or if it is in’ substantial 
compliance with the requirements of the provi- 
sions,®* it will be sufficient, unless the provisions 
under which the notice is given are themselves in 


52. Leonhardt v. Yonkers, 195 App. 


iv. 234, 187 NYS 27. 
OS: Shaw v. Mayfield, 204 Ky. 618, 
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an improvement, and requiring any 
and all persons whose property was 
named therein to appear at a certain 
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violation of the requirement of due process of law, 
in which ease the notice is ineffectual for any 
purpose.®4 

Designation of property owners. If the statute 
requires the notice to name the owners of property 
assessed or to state that they are unknown, a notice 
not naming any person as owner and not running 
in the name of unknown owners is ineffective.® 
But it has been held that failure to comply with 
a statutory requirement, that the name of the 
owners be given in a notice of a meeting of the 
city commissioners to confirm or modify assess- 
ments, was a mere irregularity not vitiating the 
assessment, where the assessment roll as reported 
to the council contained the name of the: owner 
and a deseription of his property which was pro- 
posed to be assessed, and where, the report of the 
commissioners, being advisory only, the whole ques- 
tion of assessment was open for consideration by 
the council.*© In the absence of any legislative 
requirement that the notice give the names of the 
owners of the property. to be assessed, it has been 
held sufficient that the notice designate the owners 
as the children of a designated person,®? or that 
the notice be directed to owners of land fronting 
on, abutting on, and adjacent to, the land taken 
for the improvement,°* or to abutting property 
owners and ‘‘to whom it may concern,’’® or to 


within which parties to be affected 
may contest the assessment. Norfolk 
v. Young, 97 Va, 728, 34 SE 886, 47 


265 SW 13; Morrow v. Barber Asphalt] time and show cause why the im-| LRA 574, 

Pav. Co., 27 Okl. 247, 111 P.198. provement should not be made, con- 60. Hochfeld y. Portland, 72 Or. 
54. Londoner v. Denver, 210 U. Ss. stituted constructive notice that the|190, 142 P 824, 

373, 28 SCt 708, 52 L. ed. 1103; Mer-} making of the improvement would 61. Colo.—Denver v. State Inv. 


ritt v. Portchester, 71 N. Y. 309, 27 
AmR 47; Dallas v. Saenger, (Tex. Civ. 
A.) 255 SW 652. 

55. Merritt v. Portchester, 71 N. Y. [a] 
309, 27 AmR 47 [rev 8 Hun 40]. 
6 U. S.—Londoner v. Denver, 210 
373, 386, 28 SCt 708, 52 L. ed. 


U. 5S. 


naturally culminate in the making of 
an/assessment and levy of a tax on 
the property therein described). 

Wotice of meeting to deter- 
mine value of land taken for an im- 
provement.—A notice to the effect 
that it is proposed to assess property 


te 49 Colo. 244, 112 P 789, 33 LRANS 


Mass.—Lowell v. Wentworth, 6 
Cush. : 

N. Y.—Adriance v. McCafferty, 25 
N.Y. Super. 153, 

Or.—Barkley v. Oregon City, 24 Or. 
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103. 
z olo.—Denver v. State Inv. Co., 49 


C 
Colo. 244, 112 P 789, 33 LRANS 395. 

Ky.—Shaw v. Mayfield, 204 Ky. 618, 
265 SW 13. 

N. J.—Breakenridge v. Newark, 95 
N. J. L. 436, 112 A 857 [rev 94 N. J. 
L. 361, 110 A 570). ; 

Tex.—Dallas v. Saenger, (Civ. A.) 
255 SW 652. 

“A hearing in its very essence de- 
mands that he who is entitled to it 
shall have the right to support his 
allegations by argument however 
brief, and, if need be, by proof, how- 
ever informal.” Londoner v. Denver, 
supra. 

57. Denver v. State Inv. Co., 49 
Colo. 244, 112 P 789, 33 LRANS 395; 
Breakenridge v. Newark, 95 N. J. L. 
436, 440, 112 A 857 [rev 94 N. J. L. 
361, 110 A 570). 

58. Breakenridge v. Newark, supra. 

“What the landowner is entitled to 
is the judgment of the city commis- 
sioners as to the liability of the land 
to assessment as well as to the 
amount and the city cannot rightfully 
substitute for the judgment of the 
city commissioners on the whole 
case the judgment of the Court of 
the Common Pleas on a part only.” 
Breakenridge v. Newark, supra. 

59. U. S.—Scott v. Toledo, 36 Fed, 
385, 1 LRA 688. 

*Ind.—Daly v. Gubbins, 35 Ind, A. 
86, 73 NE 833. 

N. J.—Gross v. Hague, 99 N. J. L. 
457, 123 A 744. 

S. D.—Haggart v. Alton, 29 S. D. 
509, 1387 NW. 372. 

Va.—Norfolk vy. Young, 97 Va. 728, 
34 SE 886, 47 LRA 574. 

Compare Monk v. Ballard, 42 Wash. 
35, 84 P 397 (the publication of an 
ordinance declaring intention to make 


for benefits, and that commissioners 
of assessment will meet to appraise 
and determine the value of the land 
and real estate to be taken for a 
street improvement and the damages 
sustained by reason of the taking 
thereof, is not a sufficient notice to 
support an assessment for benefits 
made against the property of the 
landowners. Gross v, Hague, 99 N. 
J. Li, 457, 123 A 744, 

{b] Publication of a request for 
bids on a contract for an improve- 
ment is not a compliance with a 
statutory requirement of notice of 
time and place of hearing on an as- 
sessment. Daly v. Gubbins, 35 Ind. 
A. 86, 73 NE 833. 

{c] Resolution of necessity.—(1) 
A notice required by statute of the 
adoption of a preliminary resolution 
declaring the necessity of opening a 
street and appropriating, the lands, 
having no reference to any assess- 
ment to defray the expenses thereof, 
is not sufficient to make a_subse- 
quent assessment without further no- 
tice valid. Scott v. Toledo, 36 Fed. 
385, 1 LRA 688. (2) A statutory 
notice of hearing as to the necessity 
for construction of a sewer is insuffi- 
cient to confer jurisdiction on a mu- 
nicipality to assess property alleged 
to have been benefited thereby. Hag- 
Hers v. Alton, 29 S. D. 509, 1837 NW 

[ad] Resolution of expediency.— 
Publication of notice of resolution 
that it will be expedient to make a 
designated improvement, if intended 
as notice to appear before the council 
and contest an assessment for the 
improvement, is insufficient to. dis- 
close that fact to persons of ordinary 
intelligence, there being nothing in 
the notice fixing the place and time 


515, 38 P 978. 

S. D.—Haggart vy. Alton, 29 S. D. 
509, 1837 NW 372. 

Tex.—El Paso Bitulithic Co, v. 
Nei, cis Sins 408 SW 593. 

a.—Norfolk v. Young, 97 Va. 728, 
a4 08 886. ES ee B74." 

a nd.—Klein vy. Tuhe 1 5 
A 40 NE 144, Se 
ch.—Palmer v. Port Huron, 
Mich. 471, 102 NW_996. oye 
nie We ee or County 

ist. MELE inn. » 252, 
re? A baso archer 

- J.— Gross v. Jersey City, 98 N. J. 
L. 703, 122 A 203; Central R. Co, v. 
Bayonne, 52 N. J. L. 503, 20 A 69. 

63. Decatur v. Brock, 170 Ala. 149, 
54 S 209; Coleman v. Spring Constr. 
Co., 41 Cal, A. 201, 182 P 743: West 
Chicago St, R, Co, v, Peo., 156 Ill. 18, 
40 NE 605; Price v. Lincoln, 103 Nebr. 
366, 171 NW 921; Medland’v. Linton’ 
60 Nebr. 249, 82 NW 866. 

64. Denver v. State Inv. Co., 49 
Colo, 244, 112 P 789, 33 LRANS 395; 
Norfolk v. Young, 97 Va. 728, 34 SE 
886, 47 LRANS 574. 

{a] As, for instance, where the 
notice, although in strict compliance 
with the statute, fails to fix a certain 
time and place for hearing. Denver 
v. State Inv. Co., 49 Colo. 244, 112 P 
789, 33. LRANS 395. 

65. El Paso Bitulithic Co. v. Neill, 
(Tex. Civ. A.) 266 SW 593. 

66. Brownell Impr. Co. v. Nixon, 
48 Ind. A. 195, 92 NE 693, 95 NE 585. 

67. Elmendorf v. San Antonio, 
(Tex. Civ. A.) 223 SW 631 [rev on 
ornen grounds (Commn, A.) 242 SW 

68. Hennessy v. Douglas Count 
99 Wis. 129, 74 NW 983. = e 

69. Baltimore Gen. Dispensary v. 
Baltimore, 143 Md. 527, 122 A 688. 
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abutting property owners and all other persons 
interested in the abutting property,7° without giv- 
ing the names of the owners. Further, it has been 
held that, in the absence of any specific provision 
to the contrary, a notice which describes the land 
to be assessed is sufficient without giving the name 
of the owners;"! and even that a published notice 
which apprises each owner of property in a city 
that land has been purchased for a publie park 
and that an assessment was to be levied upon the 
property especially benefited thereby is sufficient, 
although the notice is not directed to anyone, does 
not describe any property except that taken for park 
purposes, and in no other way indicates any of 
the property or district on which the assessment 
may be, spread.*? On the other hand, it has been 
held that a notice that the commissioners will pro- 
ceed to examine property to be affected by the con- 
templated improvement, which does not define the 
limits of the assessment district and which is not 
addressed to any particular person but to all prop- 
erty owners in the municipality, is void.7? The fact 
that notice was sent to a railway company as the 
owner of property to be assessed, the name being 
abbreviated in the notice, will not invalidate it.74 

Description of improvement. The notice to prop- 
erty owners must correspond as to the character 
and description of the improvement with the reso- 
lution on the subject.*? The property owner has 
the right to rely on the description of the im- 
provement stated in the first notice required to be 
published.7¢ 

Description of property to be assessed. According 
to the better view, independently of any legislative 
rule on the subject, the notice must describe the 
property to be assessed in terms sufficiently definite 
to enable property owners to determine whether or 
not it is sought to lay an assessment against their 
property,’” and this requirement is satisfied by a 
proper description of the assessment district,’® as 
for instance, where the notice gives the block consti- 


70. Palmer v. Port Huron, 139 79. 
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| tuting the assessment district and the streets by 


which it is bounded,’® or describes the district by 
city block numbers. 80 However, there is authority 
to the effect that a general notice that a report 


‘on the completion of the improvement of a public 


street has been made and that a hearing will be had 
at a specified time and place, which is all that is 
required by the statute, is sufficient without giving 
a description of the property benefited.8+ 

Time and place of hearing. If the statute re- 
quires the notice to state the time and place of 
hearing, a compliance with this requirement is, of 
course, essential,®? and a notice which fails to do so 
is fatally defective as violating the requirement of 
due process of law, even though the statute or 
charter providing for notice does not require it to 
state the time and place of hearing.®* 

Designating board or officer to “whom objections 
presented. A notice published by. the assessors, 
requiring all persons opposed to an assessment to 
present their objections in writing to the assessors, 
instead of to the chairman of the board, as required 
by the statute, is not a compliance with it, but is 
irregular, insufficient, and void.®4 

Different improvements in one notice. There is no 
reason why different improvements may not be speci- 
fied in one notice of assessment.®° 

Signing notice. A notice which, upon its face, 
shows that it is the order of a city council, but is 
signed under direction of the council by the clerk, 
is sufficient under a statute requiring notice to be 
given by the city council.®® 

[§ 3056] (c) Time of Notice.’ The rule already 
stated, that notice and opportunity for a hearing 
will be sufficient if given at some stage of the 
assessment proceedings before the liability of the 
property owner has become irrevocably fixed or be- 
fore he has been deprived of his property,®* is of 
general application except where time of notice is 
expressly fixed by statute or charter;®® and it has 
accordingly been held that notice of assessment may 


Calhoun, 222 Mo. 82. Lowell v. Wentworth, 6 Cush. 


Mich. 471, 102 NW 996. 44, 120 SW. 1152. (Mass.) 221; Barkley v. Oregon City, 
Tis Buchanan Vv. MacFarland, 31 80. St. Louis v.  Brinckwirth, | 24 Or. 515, 33 P 978. 
App. -(D...C.) 6. 204° Mo. 280; 202 .SW-. ‘10923 “St. [a] Insufficient compliance. — If 


72. camer tate Vi Minneapolis 
Park Comrs., 119 Minn. 334, 138: NW 
426 [disappr Boorman v. Santa Bar- 
one 65 Cal. 313, 4 P 31 infra-note 


d3. Boorman vy. Santa Barbara, 65 
Cal. 313, 4 P 31; Everington v. Min- 
neapolis Park Comrs., 119 Minn. 334, 
138 NW 426 supra note 72. 

74. West Chicago St. R. Co. v. 
Peo., 156 Ill. 18, 40 NE 605 (it is well 
known that corporations are fre- 
quently, perhaps generally, known by 
some abbreviation of their names. It 
can scarcely be doubted that a pene 
addressed to the “W. Div. R.W. 
and sent to the place of bagtbese ¢ of 
the “Chicago West Division Railway 
Company,” would be received by the 
latter as intended for it, especially as 
it could not fail to see that it re- 
lated to property owned by it). 

75. Jackson v. Tucker, 136 Miss. 
787, 101 S 708. 

76. Jackson v. Tucker, supra. 

77. Flynn v. Chiappari, 191 Cal. 
139, 215 P 682; St. Louis v. Calhoun, 
222 Mo. i, 120 SW 1152; St. Louis v. 
Brinckwirth, 204 Mo. 280, 102 SW 
1091; Central Ee COM Vy Bayonne, 52 
N. J. L. 503, 20 A 69; King v. Dayton, 
oy OhNPNS 369 [aff 10 Oh. Cir. Ct. 

S. 522, 30 Oh. Cir, Ct. 480]. 

Nos. st. Louis v. Calhoun, 222 Bae 
44, 120 SW 1152; Central R. Co. 
Bayonne, 52 N. J. L. 503, 20 A 69: 
King v. Dayton, 6 OhNPNS 369 [aft 
10 Oh, Cir. Ct. N. S. 522, 30 Oh. Cir. 
Ct. 4806]. 


Louis v. Koch, 169 Mo. 587, 70 SW 
143, 

[a] Limitation of rule; two alleys 
in one block.—Where two alleys were 
to be established by condemnation 
proceedings, making it necessary to 
establish two benefit districts, a pub- 
lished notice to property owners “in 
the matter of opening an alley in 
city block 3788” is insufficient. In 
these circumstances the commission- 
ers must designate the district in 
such way as to include only the 
abutting property upon the alley to 
be opened. St. Louis v. Brinckwirth, 
204 Mo. 280, 102 Sw 1091. 

81. Klein v. Tuhey, 13 Ind. A, 74, 
40 NE 144; Hverington v. Minneapolis 
Park Comrs., 119 Minn. 334, 138 NW 
426 supra text and note 72 (where a 
notice containing even less informa- 
tion than the one above considered 
was held sufficient); State v. Henne- 
pin County Dist. Ct., 33 Minn. 235, 
248, 22 NW 625 (it is no valid objec- 
tion that the notices published prior 
to the making of the assessments did 
not describe the property to be as- 
sessed or the district within which 
assessments would be made. “The 
law did not require it. On the con- 
trary, one of the very purposes of 
the meeting of the assessors, of 
which the notice is intended to give 
publicity, is to determine, upon the 
investigation to be then pursued, 
what property shall be found to be 
benefited, and hence subject to as- 
sessment”), 


the ordinance provides for a notice 
fixing the time and place at which 
all persons might appear and be 
heard in relation to the assessment, 
the requirement is not complied with 
by notifying all the abutters, except 
one, of the time and place at which 
they might be heard, and afterward 
notifying the remaining abutter of a 
different time and place, at which 
he might be heard. Lowell v. Went- 
worth, 6 Cush. (Mass.) 221. 

83. Denver v. State Inv. Co., 49 
Colo, 244, 112 P 789, 33 LRANS 395; 
Brown v. Denver, 7 Colo. 305, 3 P 455; 
Norfolk v. Young, 97 Va. 728, 34 SE 
886, 47 LRANS 574. Compare Owens 
v. Marion, 127 Iowa 469, 103 NW 381 
(holding that a notice which did not 
state the time and place of hearing 
must be considered sufficient where 
the statute, providing for notice, does 
not require it, and where no question 
is raised as to the constitutionality 
of the statute). 

84 Adriance v. McCafferty, 25 N. 
Y. Super. 153. 

85. Iowa Pipe, ete. Co. v. Calla- 
nan, 125 Iowa 358, 101 NW 141, 106 
AmSR 311, 67 LRA 408. 

86. Taber v. Ferguson, 109 Ind. 
227, 9 NE 723; Klein v. Tuhey, 13 Ind. 
A. 74, 40 NE 144. 

87. Time of notice of intended im- 
provement see supra § 2409. 

88. See supra § 3054. 

89. McDonald v. Littlefield, 65 Dy - 
C. 574; Peo. v. Smith, 216 -N,--"¥s 95; 
119 NE 174. 
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be given after levy thereof without violating any 
constitutional provision, it being provided by stat- 
ute that before property owners can be _ legally 
chargeable for a local improvement notice must be 
given them and also a hearing before a proper 
tribunal provided by statute.°° 

Premature notice. Where by statute the estab- 
lishment of an assessment district must precede 
the giving of notice, the giving of notice before 
the establishment of the district is premature and 
of no effect.%1 

[§ 3057] (d) Length of Notice.°? A statutory re- 
quirement as to the length of notice must be com- 
plied with to render it valid,®? whether the notice 
is personal or constructive;°* the requirement is a 
jurisdictional one and no valid assessment can be 
made until a notice for the length of time pre- 
seribed is given.®® . In the absence of stch require- 
ment, the statute will be so construed as to require 
a notice allowing the parties a reasonable time to 
prepare for a hearing.®® It has variously been held 
that five days,®’ six days,®® ten days,®® fifteen days,* 
twenty days,? is a reasonable length of time. If 
notice for the full time required by statute is given 
before the hearing and sufficiently near the date 
thereof reasonably to answer the purpose designed 
to be effected, the statutory requirement is fulfilled, 
although in fact a longer notice is given than that 
required by statute.® 

[§ 3058] (e) Persons to Whom Given.* In gen- 


90. Smith v. Abington Say. Bank, ]326, 186 NW 78. 
171 Mass. 178, 50 NE 545; Allen v. 97. 
Charlestown, 111 Mass. 123. Co:, 

{a] Statutory requirement for 


259 Mo. 
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St. Louis v. Bell Place Realty 
127, 168 SW 721 
(“while a notice of five days is short, 


126, 
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eral, only the true owner of the property assessed 
is entitled to notice and hearing,®> and mortgagees 
or lienholders, or other persons having an interest 
in the property that may be affected by an assess- 
ment, are not entitled to notice and hearing.® Where 
the statute provides that special assessments shall 
be payable by the life tenant, he’is the proper per- 
son to be served with notice.? A statute providing 
for notice and hearing to ‘‘abutting owners’’ does 
not require the giving of a notice and hearing to 
a railway company whose right of way lies within 
the street, since it is not an abutting owner.® 

Heirs, executors, trustees, etc. Notice to an heir 
and manager of the property for his coheirs is sufhi- 
cient without giving notice to each heir individu- 
ally,® and where sufficient notice is served on the 
executor of an estate who is also a life tenant in 
possession, such notice is sufficient to bind him both 
as executor and as life tenant.1° So where the trus- 
tee of an estate received, in due time, a notice di- 
rected to the heirs, instead of to himself who should 
have been given the notice, he cannot complain of 
the failure to address the notice to him as trustee.*? 
But service of notice upon a trustee is not service, 
upon a cestui que trust, and is insufficient.’ 

[§ 3059] (f) Service!*—aa. In General. It is 
within the power of the legislature to determine 
the manner in which notice shall be given,'* and 
such requirement must be complied with to render 
the same valid;'> but it has been held that, if notice 


not only general taxes, but special 
assessments. He is not the owner of 
the property, but a lienholder merely, 
and the fact that incidentally the 


notice within a certain number of 
days after making an assessment is 
mandatory, and a failure to give the 
notice until eight. years after the as- 
sessment is fatal thereto. McDonald 
v. Littlefield, 16 D. C. 574 

91. Peo. v. Smith, 216 N. ¥. 95, 110 
NE 174. 

92. By publication see infra § 3061. 

93. Ill—Perry v. Peo., 155 Ill. 307, 
40 NE 468. 

eee v. St. Paul, 20 Minn. 
in Bi 
rl oe 2a v. Sparks, 63 Mo, A. 
oO . 

Nebr.—Cook v. Gage County, 65 
Nebr. 611, 91 NW 559; Leavitt v. Bell, 
55 Nebr. 57, 75 NW 524. 

N.. J.—Poillon v. Rutherford, 65 
N. J. L. 538, 47 A 439; State v. Harri- 
son, 39 N. i Gari oie Ol 

N. Y.—In re Delaware, etc., Canal 
Co., 8 NYS 352 [rev on other grounds 
60 Hun 204, 14 NYS 585 (aff 129 N.Y. 


105, 29 NE 237)). 
Wash.—Aberdeen v. Lucas, 387 
Wash. 190, 79 P 682 (recognizing 
rule). 
Compare Owens v.. Marion, 127 
Towa 469, 103 NW 381 (where the 


notice is published for the ‘full length 
of time required’ by statute, the fact 
that the notice requires objections to 
be filed within a shorter time than is 
allowed by statute is a mere irregu- 
larity which does not prejudice the 
owner’s right to file objections within 
the time prescribed by statute). 
-[a] Repealed statute—A compli- 
ance with the requirements of a stat- 
ute as to the length of time of notice 
is not necessary where the statute 
was not in force at the time the 
notice was given, and the giving of a 
notice sufficient to constitute due 
process of law is all that is neces- 
sary. Aberdeen v. Lucas, 37 Wash, 
190, 79 P 6382. 


«so Leonard vy. Sparks, 63 Mo. A. 
95. Perry v. Peo., 155 Ill. 307, 40 
NE 468. 


96. Auburn v. Paul, 84 Me. 212, 24 
A 817; Hull v. Humboldt, 107 Nebr. 


it is nevertheless due process of law, 
and is sufficient to give jurisdiction 
of the persons against whose lands 
benefits will be assessed’’), 

98. McCoy v. Omaha, 88 Nebr. 316, 
129 NW 429 [reh den and judg mod 
89 Nebr, 92, 130 NW 845], 

99. Bellingham Bay, etc., R. Co. v. 
New Whatcom, 172 U. S. 314, 318, 19 
SCt 205, 43 L. ed. 460. See Gunter v. 
Sanford, 186 N. C. 452, 120 SE 41 
(statute providing for ten days’ no- 
tice held constitutional). Compare 
Perry v. Peo., 155 Ill. 307, 40 NE 468 
(dictum to the effect that less than 
ten days would not be considered a 
reasonable time). 

“It may be that the authority of 
the legislature to prescribe the length 
of notice is not absolute and beyond 
review, but it is certain that only in 
a clear case will a notice authorized 
by the legislature be set aside as 
wholly ineffectual on account of the 


shortness of the time.” Bellingham 
Bay, ete. R. Co. v. New Whatcom, 
supra. 


1. Jones v, Seattle, 19 Wash. 669, 
53 P 1105 (an act providing for notice 
by publication of a municipal assess- 
ment, and requiring objections to 
such assessment to be made within 
fifteen days after publication, does 
not prescribe an insufficient notice). 


2. Larsen v. San Francisco, 182 
Cals 1186» P7577. 
8. Fairchild v. St. Paul, 46 Minn. 


540, 49. NW 325. 

4, Persons entitled to notice of in- 
tended improvement see supra § 2408. 

5. Leitch v. Dublin, 160 Ga. 691, 
128 SE 889; Fitchpatrick Vv. Botheras, 
150 lowa 376, 130 NW 168, 37 LRANS 
558, AnnCasi1912D 534, 

6. Leitch v. Dublin, 160 Ga. 691, 
128 SE 889; Fitchpatrick Vv. Botheras, 
150 Iowa 376, 130 NW 1638, 387 LRANS 
558, AnnCasi912D 534. 

[a] Reason for rule.—‘‘A mort- 
gagee takes his lien subject to the 
rights of the state, or of any mu- 
nicipal authority to which the power 
is properly delegated, to impose on 
the property in accordance with law 


value of the lien may be impaired by 
the enforcement against the property 
of general or special taxes does not 
give him a constitutional right to be 
notified of the proceedings under 
which such taxes are imposed. The 
possible impairment of his lien does 
not amount in such cases to a taking 
of property without due process of 
law.” Fitchpatrick-v. Botheras, 150 
Iowa 376, 378, 130 NW 163, 37 LRANS 
558, AnnCas1912D 534, 

7. Johnson vy. Cincinnati, 11 Oh. 
Cir. Ct..N. S. 344, 30 Oh. Cir.-Ct. 644. 

8 Texas Bitulithic Co. v. Abilene 
pics R. Co., (Tex. Civ: A.) 166 SW 433, 


9. Scanlan v. Horton, 
A.) 274 SW 346. 

10. Peck v. Bridgeport, 75 Conn. 
417,, 53.A, 898, 

a tn reds v. James, 173 Mass. 591, 

o 
Parker - Washington Co. Wa 
Dodd, 305 Mo. 171, 264 SW 651; Car- 
rick Borough y. Canevin, 243 Pa. 283, 
90 A147, 

13. Of.notice generally see Notice 
[2oy Cyer Liles: 

Service of notice of intended im- 
provement see supra §§ 2412-2415. . 

14. Millikan v. Crail, 177 Ind. 426, 
98 NE 291; Wilson v. Trenton, 53 
Se L. 645, 647, 28 A 278, 16 LRA 

Posting see infra § 3062. : 

Publication see infra § 3060. 

15. Ga.—Lewis v. Chapman, - 147 
Ga. 408, 94 SE 249. 

Tl. =; McChesney v. Peo., 145 I. 614, 
384 NE 4381. 

Iowa.—Dubuque v, Wooton, 28 
Iowa 571. 

Ky.—Dumesnil v. Louisville, 4 Kyl 
14,.11. Ky, Op. 667. - 

Miss. —Langstaff v. Durant, 122 
Miss. 471, 84 S 459; Langstafft Vv. 
Durant, ii1 Miss. 818, 72 S 236, 681. 

Mo.—Parker - Washington Co. Vv. 
Dodd, 305 Mo, 171, 264 SW 651; St. 
Louis v. Bell Place Realty Co.,’ 259 
Mo. 126, 168 SW 721. 


Nebr. Leavitt v. Bell, 55 Nebr. 57, 
75 NW 52 


(Tex, Civ. 
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is given in conformity with the statute, it is not 


material to the validity thereof that it should have 
been actually received.'é 

Personal service.‘7. Where personal service is re- 
quired,1® it need not be made by an officer;!® if the 
required notice is conveyed to persons affected 
thereby, it is sufficient.2® Service of notice on an 
agent of the property owner duly authorized to 
receive it will satisfy a statutory requirement of 
personal service;*! but leaving a copy at the resi- 
dence of the property owner, with a member of 
the family not shown to be accustomed to receive 
communications for the person to be-affected by 
the notice, is not sufficient.?? 

If substituted service is provided for,?* the exact 
notice prescribed by statute must be given;?* one 
as good as or equivalent to the one prescribed will 
not be sufficient.?° 

Both personal and constructive service. Where 
an ordinance has a double purpose, one of which is 
to secure a lien against abutting property and the 
other to impose a personal liability on the owner 
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for the two proceedings may be different.. Construc- 
tive notice of the proceeding in rem by a publica- 
tion may be required,?? and also a personal sum- 
mons may be required as a basis. for a personal 
judgment.?§ 

By mail. If the manner of service ’is not pre- 
scribed by statute, notice sent through the mail and 
actually received will be sufficient.2® But where 
notice is required to be given by publication, the 
mailing of a copy of the notice to the address of 
parties to be charged is insufficient.*° 

[§ 3060] bb. Publication®?1—(aa) In General. 
Where notice by publication is provided for by stat- 
ute or ordinance,®? the provision is regarded as 
mandatory and a compliance therewith indispensa- 
ble;** but under a provision of this character, notice 
by publication is sufficient,** and personal notice. 
need not be given,*® except where personal service 
is made necessary as a basis for a personal judg- 
ment.°° And it has also been held that notice by 
publication is sufficient where there is no statute 
or ordinance providing for the giving of notice;°7 


of the property,”® the character of 


N. J.—Wilson v. Trenton, 53.N. J. 
L. 645, 23 A 278, 16 LRA 200; White 
Vv. Bayonne, 49 N, 2 LSE; 8 A 295; 
State v. Harrison, 39 N. J. ib bill. an 


N. Y.—Adriance v. McCafferty, 
N. Y. Super. 153. 

Wash.—Wilson v. Seattle, 2 Wash. 
543, 27 P 474. 


16. Napieralski v. West Chicago 
Park Comrs., 260 Ill. 628, 103 NE 
547. 

17. Personal service of notice of 


intended improvement see supra § 
2112. 

18. See statutory and charter pro- 
‘visions. 

19. Wilson v. Trenton, 53 N. J. L. 
645, 23 A 278, 16-LRA 200. 

20. Wilson v. Trenton, supra. 

21. Wilson v. Trenton, supra. 

22. Wilson v. Trenton, supra. 

23. See statutory and charter pro- 
visions. 

Publication see infra § 3060. 

24. St. Louis v. Bell Place Realty 
Co., 259 Mo. 126, 168 SW 721, 

Sufficiency of: 
Posting see infra § 3062. 
Publication see infra § 3061. 

25. St. Louis v. Bell Place Realty 
Co., 259 Mo, 126,-168 SW 721. 

26. See Baltimore Ordinance (1917) 
No. 266. 

27. Baltimore Gen. Dispensary v. 
Baltimore, 143 Md. 527, 122 A 638. 


28. Baltimore Gen. Dispensary v. 
Baltimore, supra. ° 
29. Lawrence v. Webster, 167 


Mass. 513, 46 NE 123. 

30. Wilson v. Trenton, 53 N.’ J. L. 
645, 23 A 278, 16 LRA 200. 

31. Publication of notice of in- 
tended improvement see supra § 2413. 

32. See statutory, charter, and 
ordinance provisions. 

[a] City may provide by ordinance 
for service by publication, when no 
particular mode of service ‘is. pre- 
Scribed by statute. Lyman v. Plum- 


mer, 75 Iowa 358, 39 NW 527. 

33. Cal.—Tilton v. Russek, 171 
Cal. 731, 154 P 860. . 

Tll.— McChesney v. Peo.,, 145 II. 
614, 34 NE 431. 

Iowa.—Dubuque v. Wooton, 28 
Iowa 571. 

Ky.—Dumesnil v. Louisville, 4 KyL 


‘14, it Ky, Op. 667. 

Md.—Beale v.. Takoma: Park, 130 
Mda...297, 100 A 379. 
“ Minn.—State v. Hennepin County; 
‘Dist. Ct., 33 Minn. 235,'22 NW 625. 
: Miss.—Langstaft v. Durant, 122 
Miss. 471, 84 S 459. 

Mo. -28t! Louis v. Bell Place Realty 
Co., 259 Mo. 126, 168 SW 721. 

‘Nebr. —Wakeley v. Omaha, 58 Nebr. 
245, 78 NW 511. © 

‘N. Dippin Vv; Trenton, i N. J. 
L: 645, 23 A278, 16 LRA 2 


notice prescribed | but there is authority ‘to the contrary.%® Notice by 
N. Y.—Adriance v. McCafferty, 25 Wash.—Carstens vy. Seattle, 84 
N. Y. Super. 153. Wash. 88, 146 P 381, AnnCasl917A 


Okl.—Weaver v. Chickasha, 36 Okl. 
226, 128 P 305, 

Wash. —Wilson vy. Seattle, 2 Wash. 
543, 27 P 474. 

Mailing not sufficient see supra 
§ 3059 text and note 30, 

34. U. S.—Detroit v. Parker, 181 
Us 8. 399,.-20 SCt- 624 "45 hie eat 907; 
Wight v. Davidson, 181 U. S. 371, 21 
SCt 616, 45 L. ed. 900; Lent v. Till- 
son, 140,028, (316). 11 SCt $25, 35° L. 
ed. 419. 

Ala.—Huntsville v. Gudenrath, 194 
Ala. 568, 69 S 629; Pierce v. Hunts- 
ville, 185 Ala. 490, "64 S 301 

Cal.—Hellman vy. Shoulters, 114 Cal. 
136, 44 P 915, 45 P 1057. 

Ill. —Gage Vv. Chicago, 225 Ill. 218, 
80 NE 127; Ricketts v. Hyde Park, 
85 Ill. 110. 

Ind.—Temperly v. Indianapolis, 189 
Ind. 292, 127 NE 149; Pittsburgh,’ etc., 
R: Co. -v. Taber, 168 Ind. 419, 77 NE 
741, 11 AnnCas 808; Klein v, Tuhey, 
13 Ind. A. 74, 40 NE 144. 

Iowa.—Durst v. Des Moines, 164 
Iowa 82, 145 NW 528; Lyman vy. 
Plummer, 75 Iowa 353, 39 NW 527. 

Kan.—Gilmore v. Hentig, 33 Kan. 
156, 5 P.-781; 

Md.—Baltimore Gen. Dispensary v. 
Baltimore, 143 Md. 527, 122 A 638; 
Beale v. Takoma Park, 130 Md. 297, 
100 A 379. 
ae he v. Detroit, 2 Mich. 

0. 

Minn.—Everington v. Minneapolis 
Park Comrs., 119 Minn. 334, 188 NW 
426; State v. Hennepin County Dist. 
Ct., 38 Minn, 235, '22 NW 625. 

Mo.—Schwab vy. St. Louis, 310 Mo. 
116, 274 SW 1058; Kansas City v. 
Ward, 134 Mo. 172, 35 SW 600; St. 
Louis v. Ranken, 96 Mo. 497, 9 SW 
910; Risley v. St. Louis, 34 Mo. 
404, 


N. J.—State v. Plainfield, 38 N. J. 
95 


L. 

N. Y¥.—In re De Peyster, 80 N. Y. 
565. 

N. C.—Schank v. Asheville, 154 N. 
Cc. 40, 69 SE 681. ; 

Oh.—Thatcher v. Toledo, 2. Oh, A. 
357, 22 Oh. Cir. Ct. N. S. 193; Emery 
v. Cincinnati, 6 OhS&CP 411, 4 OhNP 
22.0 


Okl.—Weaver v. Chickasha, 36 Okl., 


226, 128 P 305. 

Or.—King v. Portland, 38 Or. 402, 
63 P 2, 55 LRA 812 [aff 184 U.S. 61, 
22 SCt 290, 46 L. ed. 431}. 

Pa.—Philadelphia v, Jenkins, 162 
Pa. 451, 29 A 794 


ex._-Beatty v. Panhandle Constr. 
Co., (Civ. A.) 275 SW 716; Elmendorf 


v. San Antonio, (Civ. A.) "223 -SW. 631 
{rev on other ‘grounds (Commn. A.) 
242 SW 185]. 


1070, 88 Wash. 632, 153 P 1080; Jones 
Vv. ore 19 Wash, 669, 53 P 1105. 

Wis.—Fass v. Seehawer, 60 Wis. 
526, 1.95 NW). 533. 

[a] “The theory on which con- 
structive service is permitted is that 
no owner can hold his property ex- 
empt from the liabilities, duties, and 
obligations which the state has a 
right to impose because he may not 
be reached by personal process. ‘In 
such cases some substantial form of 
notice has always been held to be a 
sufficient warning to the owner of the 
proceedings which are being taken 
under the authority of the state to 
subject his property to those de- 
mands and obligations. Otherwise 
the burdens of taxation,. and the lia- 
bility of such property to be taken 
under the power of. eminent: domain, 
would be useless in regard to a very 
large amount of property in every 
state of the Union.’ 5 Encye. U. S. 
S. C. Repts. 651. Publication in a 
reasonable manner is a general public 
notice, which the law presumes will 
reach the cognizance of the owner to 
be affected, and is due process.’ 
Pierce v. Huntsville, 185 Ala. 490, 499, 
64 S 301. 

35. Ala.—Pierce v. Huntsville, 185 
Ala. 490, 64 $ 301, . 

Ill. —Gage v. Chicago, 225 :Tll. 218, 
80 NE 127. 

Ind. —Temperly Vv. Indianapolis, 189 
Ind. 292, 127 NE 149. 

Iowa. ~ Tiyman v. Plummer, 75 Iowa 
353, 39 NW. 527. 

Kan.—Gilmore v. Hentig, 33 Kan. 
P56s..5. Pe 78a, 

Mo.—Kansas City v. Ward, 134 Mo. 
172, 35 SW. 600. 

1 gd Slate v. Plainfield,.38 N. J. 

295: 
eae: Y.—In re De Peyster, 80 N. Y. 

Tex.—Beatty v. Panhandle Constr. 
Co., (Civ. A.) 275.SW 716; Elmendorf 
v. San Antonio, (Civ. A:) 223 SW 6381 
[rev on other grounds (Commn 4A.) 
242 SW 185]. 

[a] Statute providing for publica- 
tion only.—A statute, providing that 
“the clerk of said court shall notify 
all persons mentioned in. such pro- 
ceedings”. for tax assessments and 
provide for publication of notice, pro- 
vides for notice by publication only 
and not: for personal notice in any 
form. Temperly v. Indianapolis, 189 
Ind. 292, 127 NE 149. 

36. Baltimore Gen, Dispensary v. 
Baltimore, 143 Md. 527, 122 A 638. 

37. Paulsen v. Portiand 149 U.S. 
30, 13 SCt 750, 37 L. ed. 8% Blackie 
y. Hudson, 117 Mass. 18 

38. Sedalia v. Gallie, 45 Mo. A. 392. 
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publication satisfies the requirements of due process 
of law;°® and a statute providing for notice by 


publication in proceedings of this 


objectionable as being a special act regulating the 
practice in the courts of justice within a constitu- 


tional provision prohibiting it.*° 


Only where personal service cannot be had. Where 
service by publication is authorized by statute only 
in case personal service cannot be had, the return of 
the officers showing this fact is a condition prece- 
dent to the power to make an order of service by 


publication.*? 

Personal service may satisfy a 
quires publication in the official 
where there is no such paper and 


39. U. S—Wight v. Davidson, 181 
U. S: 371, 21 SCt'616, 45 L. ed. 900. 

Ala.—Huntsville v. Gudenrath, 194 
Ala. 568, 69 S 629. 

Ill.—Gage v. Chicago, 225 Ill. 218, 
80 NE 127. 

Ind.—Temperly v. Indianapolis, 189 
Ind. 292, 127 NE 149, 

Iowa.—Durst v. Des Moines, 164 
Iowa 82, 145 NW 528. 

Mo.—Schwab v. St. Louis, 310 Mo. 
116, 274 SW 1058. 

Oh.—Thatcher v. Toledo, 2 Oh. A. 
ab7,) 22-On; Cir) <Ct. JN, Sic 193. 

Or.—King v. Portland, 38 Or, 402, 
63 P 2, 55 LRA 812 [aff 184 U. S. 61, 
22 SCt 290, 46 L. ed, 431). 


Pa.—Philadelphia v. Jenkins, 162 
Pa. 451, 29 A: 794. 
Wash.—Carstens v. Seattle, 84 


Wash. 88, 146 P 381, AnnCasl1917A 
1070, 88 Wash. 632, 153 P 1080. 

“Due process of law,’ in matters of 

taxation and local assessments, does 
not necessarily mean a judicial pro- 
ceeding with. the notice and hearing 
“appropriate thereto. ... And in the 
ease of both general taxes and spe- 
cial assessments notice by publica- 
tion, reasonably and properly given, 
satisfies the constitutional require- 
ment.’ Huntsville v. Gudenrath, 194 
Ala. 568, 570, 69 S 629. 

40. Temperly v. Indianapolis, 189 
Ind. 292, 127 NE 149. 

[a] Reason for rule. —“A law is not 
neces“arily special in its nature be- 
cause it makes a just and reasonable 
classification of the subjects to which 
it applies. Indianapolis St, R. Co. v. 
Robinson, 157 Ind. 232, 61 NE 197. 
Besides, the proceeding provided for 
in the statute under consideration is 
not an ordinary civil action; but it is 
a special statutory proceeding. Such 
proceedings are governed by the form 
of practice provided by the statute 
by which they are authorized.” Tem- 
perly v. Indianapolis, 189 Ind. 292, 
297, 127 NE 149. 

Longwell v. Kansas City, 69 
Mo. A, 177, a 
[a] Impossibility of personal serv- 
ice.—A return by an officer, “I have 
made diligent search and failed to 
find’’ a person, is insufficient to jus- 
tify notice by publication under a 
statute authorizing such notice in as- 
sessment proceedings when a party 
eannot be served within the city 


limits. Longwell v. Kansas City, 69 
Mo. A, 177. 
42. Tumwater v. Pix, 15 Wash. 


324,:46 P 388. 

[a] “Literal compliance will not 
be insisted on where it would kill the 
very spirit of the statute. The object 
of the statute in requiring publica- 
tion of notice was to give property 
owners a chance to appear and pro- 
test. Actual notice accomplishes this 
object fully. A thousand publica- 
tions could add nothing to it.’ Tum- 
water v. Pix, 15 Wash. 324, 327, 46 
P 388. 

43. Bellingham Bay, etc., R. Co. v. 
New Whatcom, 172 U. S. 314, 19 SCt 
205, 43 L. ed. 460. 

44. Bellingham Bay, etc., R. Co. v. 
New Whatcom, supra. 


.. F 


MUNICIPAL CORPORATIONS 


character is not 


has no authority to designate one as such.*? 

[§ 3061] (bb) Requisites and Sufficiency. If serv- 
ice is made only by publication, that publication 
must be of such a character as to create a reason- 
able presumption that the owner, if present and 


taking ordinary eare of his property, will receive 


the information of what is proposed and when and 
where he may be heard;** and the time and place 
must be such that with reasonable effort he will 
be enabled to attend and present his objections.** 
In publishing the notice all legislative provisions 


must be complied with,* such as the provisions in 


statute that re- 
city newspaper, 
the municipality 


45. Ala.—Pierce v. Huntsville, 185 
Ala. 490, 64S 301. 

Ill.— Ricketts v. Hyde Park, 85 Ill. 
110. 

Ind.—Peck v. Wm. M. Birch Co., 80 
Ind. A. 58, 189 NE 696. 

Ky.—Dumesnil vy. Louisville, 4 KyL 
14, 11 Ky. Op. 667. 

Minn.—State v. Hennepin County 
Dist. Ct., 33 Minn. 235, 22 NW 625. 

Mo.—St. Louis v. Bell Place Realty 
Co., 259 Mo, 126, 168 SW 721. 

Nebr.—Wakeley v. Omaha, 58 Nebr. 
245, 78 NW 511; Leavitt v. Bell, 55 
Nebr. 57, 75 NW _ 524. 

N. J.—Central R. Co. v. Bayonne, 
49 N. J. L. 318, 8 A 296; White v. 
Bayonne, 49 N. J. L. 311, 8 A 295. 

N. -Y.—Adriance v. McCafferty, 25 
N. Y. Super, 153. 

Wash.—Wilson v. Seattle, 2 Wash. 
543, 27 P 474, 

46. U. S.—Lent v. Tillson, 140 U. 
S. 316, 11 SCt 825, 35 L. ed. 419. 

Ala.—Pierce v. Huntsville, 185 Ala. 
490, 64 S 301. 
io ee v. Hyde Park, 85 Ill. 

Ind.—Peck v. Wm. M. Birch Co., 80 
Ind. A. 58, 139 NE 696, 

Minn.—State v. Hennepin County 
Dist, Ct., 33 Minn. 235, 22 NW 625. 

Nebr.—Wakeley v. Omaha, 58 Nebr. 
245, 78 NW 511. 

N. Y.—Adriance v. McCafferty, 25 
N. Y,. Super. 153, 

[a] Thus (1) where the require- 
ment for publication is that it shall 
be made in the official paper of the 
municipality, a publication in a pa- 
per, after the period for which it was 
appointed the official paper had ex- 
pired, without any renewal of the ap- 
pointment, is void. Adriance v. Mc- 
Cafferty, 25 N. Y. Super. 153. (2) 
There is no preSumption that the 
employment continued beyond the 
year without a new designation of 
the paper or that such new designa- 
tion was made. In re Keteltas, 62 N. 
Y. 624 [mod 2 Hun 221]; In re Burke, 
62 N.Y. 224. 

[b] Paper published in municipal- 
ity.—The “South Side News” was a 
weekly newspaper, the type for which 
was set, and the printing actually 
done, in the city of Chicago. But the 
paper upon its face had printed that 
it was printed and published in the 
village of Hyde Park, as a local 
paper, to meet the wants of such 
village. Its weekly issue, of about 
one thousand copies, was mailed to 
subscribers at the post office in the 
village of Hyde Park, and the city of 
Chicago, in about equal numbers. 
Upon the question as to the proper 
publication of a notice, it was held, 
the publication of this newspaper was 
in the village; where the printing was 
done was immaterial. Ricketts vy. 
Hyde Park, 85 Ill. 110. 

[ec] “One of the daily newspapers.” 
—If the requirement is that publica- 
tion shall be made in one of the daily 
newspapers of the city, publication in 
any daily newspaper of the city will 
be sufficient. State» v. Hennepin 
eee Dist. Ct., 33 Minn, 235, 22 NW 

Oo. 


respect of the paper or papers in which publication 
is made,*® and the number of publications or length 
of time during which publication must be made ;*? 


[d] Number of papers.—Notice of 
a hearing of matters set out in a pre- 
liminary assessment roll is not one 
relating to or affecting town business 
requiring notices affecting such busi- 
ness to be published in a town paper 
and also in some other newspaper of 
general circulation published in the 
county, and the notice of Such assess- 
ment is sufficient if published only in 
the single newspaper published in the 
town. Peck v. Wm. M. Birch Co., 80 
ind. A. 58, 139 NE 696. 

[e] Publication in a “supplement” 
of a newspaper and not in the body. of 
the paper, where reading matter was 
usually found, satisfies the require- 
ment of publication of notice. Lent 
v. Tillson, 140 U. S. 316, 11 SCt 825, 
35 L. ed. 419. 

[f] Publication in paper owned by 
city commissioners.—That notice of a 
municipal assessment for a street im- 
provement was published in a paper 
owned by one of the city commission- 
ers did not render the assessment 
void, under a statute providing that 
the commissioners shall not be in- 
terested in any work, contract, etc., 
the expense of which is paid from 
the public treasury. The statute does 
not prohibit such publication. Pierce 
v. Huntsville, 185 Ala. 490, 64 S 301. 

47. Cal.—Tilton v. Russek, 171 Cal. 
731, 154 P 860. 

OF apr ickchiat iki v. St. Paul, 20 Minn. 

Miss.—Langstaff v, 122 
Miss. 471, 84 S 459. 

Nebr.—Wakeley v. Omaha, 58 Nebr. 
245, 78 NW 511; Leavitt vy. Bell, 55 
Nebr. 57, 75 NW 524. 

N. J.—Central R. Co. v. Bayonne, 
49 N. J. L. 313, 8 A 296;. White v. 
Bayonne, 49 N. J. L. 311, 8 A 295. 

N. Y.—Pooley v. Buffalo, 122 N. Y. 
592, 26 NE 16. 

Okl.— Weaver vy. Chickasha, 36 Okl. 
226, 128 P 305. 

Wash.—Wilson v. Seattle, 2 Wash. 
548, 27 P 474. 

fa] For example, an act, requiring 
notice to be given of the intended 
meeting of the council as a board of 
equalization “for at least six days 
prior” to such meeting, is not com- 
plied with by publishing a notice on 
the sixth day and the four succeeding 
days before such meeting. Leavitt v. 
Bell, 55 Nebr. 57, 75 NW 524, 

[b] Publication in weekly paper. 
—‘Two successive weeks.”—The re- 
quirement of the statute, of publica- 
tion of notice for “two successire 
weeks,” is fully complied with by a 
publication made on the 7th and 14th 
of the same month. In such case, 
when the publication is made in a 
weekly newspaper, it is not required 
it should be for “two full weeks.” 
eet v. Hyde Park, 85 Ill. 110, 

[c] Fractions of days.—Under a 
statute providing that notice shall be 
published in five successive numbers 
of the official paper after the assess- 
ment roll is in the clerk’s office and 
that objections may be filed with him 
within the first ten days of the pub- 
lication of the notice, a notice in pur- 


Durant, 


ln ep ha eee it re a 
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but, subject to the limitations above stated,*® if this 
is done, the publication will be sufficient.4®9 The 
fact that the clerk commenced the publication of the 
notice before a proper certificate was attached does 
not invalidate the assessment where, on discovery 
of the omission, the assessment roll was returned 
to its proper channel and every formality observed.*° 
But a notice as good as or equivalent to the one 
required by statute will not do;>4 the very notice 
which the law prescribed must be given.®? It is 
not essential that publication shall be made by the 
council acting as a board of assessment,°? but it 
may by ordinance direct the board of public works 
to do so, specifying what the notice shall contain.** 

[§ 3062] ce. Posting of Notices.°> As where pro- 
vision is made for service of the notice by publica- 
tion,®® so provision may be made for service by 
posting,®* in which case personal service is not 
necessary.°§ 

Owner a nonresident or ‘‘not found.’’ Where to 
authorize service of notice by posting an affidavit 
of record that the registered owner of property is 
a nonresident, or cannot be found, ‘is required by 
statute, service by posting has no effect in the ab- 
sence of the required affidavit.>® 

Where no newspaper published. Where the stat- 
ute provides for publication by posting of notices 
only when there is no newspaper published in the 
municipality, the publication by posting notices is 
insufficient where it did not appear that no news- 
paper was published, in the municipality.®°° And on 
the other hand, where no newspaper is published 
in the municipality, publication must be made by 
‘posting of notice, and the statutory requirement is 
not satisfied by publishing notice in a paper pub- 
lished in another municipality,®! although it may 
have a general circulation in the municipality where 
the notice was required to be given.®? 


suance of a resolution ordering the 
assessment published in five succes- 


sive numbers is not insufficient be-| therein specified, 
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a daily newspaper called for in this 
act shall be the 


days and legal holidays.” 


number of days 
exclusive of Sun- 
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Place of posting. Where the statute requires the 
notice to be posted at a particular place, the notice 
must be so posted, or it will not be sufficient.** 

[§ 3063] (g) Return or Proof of Notice.** Per- 
sonal service. Where personal service is required 
by statute, rules governing the form, requisites, and 
sufficieney of return of process generally® are ap- 
plicable to return of process served on owners of 
property in assessment proceedings.°® 

Publication. Where a statute specifies no means 
whereby the fact of publication of notice shall be 
shown, it has been held that the ascertainment and 
finding of assessment commissioners that the notice 
has been properly published is the only possible 
and necessary record evidence of such fact.®" And, 
where it is shown that notice was published, failure 
to record proof of publication of notice is imma- 
terial under a statute providing that proceedings 
of the common council shall be a matter of record 
and shall not fail on account of any technical error,®® 
unless the party complaining shall show affirmatively 
that he has been injured thereby.®? 

Posting notice. Where posting of notices is re- 
quired by statute, the record of the assessment pro- 
ceedings must affirmatively show that this was 
done.’° It has been held that a recital in the record 
of a special assessment resolution that notice was 
posted as required by law is sufficient evidence to 
establish that fact. <A certificate that notices 
were posted in the manner required by statute exe- 
cuted by the assessment commissioners is insuffi- 
cient where there is no affidavit accompanying their 
report to show by whom the notices were posted." 

[§ 3064] (h) Meeting at Time and Place Specified 
in Notice. It is the duty of the commissioners to 
hold their meeting at the time and place specified 
in the notice, and a failure to do so will invalidate 
the assessment.*? 


62. Langstaff v. Durant, supra. 
63. Langstaff v. Durant, 122 Miss. 
471, 84 S 459. 


Weaver v. 64. Proof of service of notice of 


cause the first publication was made 
on the same day the resolution was 
approved by the mayor but before it 
was approved. The general rule, that 
a fraction of a day will not be re- 
garded in law, applies. Pooley v. 
Buffalo, 122 N. Y. 592, 26 NE 16 [rev 
4 NYS 450]. 

_{[d] Publication on Sunday.—(1) 
Under a statute requiring notice to be 
published for at least six days, a pub- 
lication for six days will be sufficient, 
although one of the days was Sunday, 
where unless the meeting of which 
notice was given was on Sunday, a 
publication on Sunday would be nec- 
essary.. Portsmouth Sav. Bank vy. 
Omaha, 67 Nebr. 50, 98 NW 2381. (2) 
On ‘the other hand, under a charter 
requiring notice to be published in 
five successive number “of the offi- 
cial paper,’’ publication on five suc- 
cessive week days omitting an inter- 
vening Sunday edition is sufficient 
where it appeared that the Sunday 
edition, although numbered consecu- 
tively with the week day issue, was 
furnished and sold under different 
terms from that issue. Under these 
circumstances, the week day issue 
was the official paper called for. 
Voght v. Buffalo, 133 N. Y. 463, 31 NE 
340. (3) Under a charter provision of 
this character, notice cannot be leg- 
ally published in the Sunday paper. 
Sewall v. St. Paul, 20 Minn. 511. (4) 
It has also been held that if the stat- 
ute requires publication in “‘five suc- 
cessive issues’ publication on the 
19th, 21st, 22d, 23d and 24th of a 
month, the 20th being Sunday, satis- 
fies the statutory requirement ag to 
successive publications, especially 
where a further statute provides 
“That the publication of all notices in 


Chickasha, 36 Okl, 226, 235, 128 P 305. 
(5) Under a statute requiring publi- 
cation of notice of assessment for at 
least ten days in a daily newspaper, 
the expression “publication for at 
least ten days’? merely means a pub- 
lication of ten days in which publica- 
tion was given; therefore Sundays 
intervening in the period are to be 
counted and publication is good, al- 
though there were only nine actual 
publications. Tilton v. Russek, 171 
Cali731,154..P* 860. 

48. See supra text and notes 43, 44. 

49. Andrews v. Peo., 84 Ill. 28; 
Beale v. Takoma Park, 130 Md, 297, 
100° A..379. 

Matter of Ferris, 10 NYSt 480. 

51. St. Louis v. Bell Place Realty 
Co., 259 Mo, 126, 168 SW 721. 

52. St. Louis v. Bell Place Realty 
Co., supra. 

53. McCoy v. Omaha, 88 Nebr, 316, 
129 NW 429 [reh den and judg mod 
89 Nebr. 92, 130 NW 845]. 

54. McCoy v. Omaha, supra. 

55. Posting of notice of intended 
improvement see supra § 2414, 

56. See supra § 3060. 

57. Davies v. Los Angeles, 86 Cal. 
37, 24 P 771; Boyce v. Peterson, 84 
Mich. 490, 47 NW 1095; Langstaff v. 
Durant, 122 Miss. 471, 84 S 459; 
Or waite dene v. Merz, 16 Pa, Super. 


58. Davies v. Los Angeles, 86 Cal. 
Bi A ee ed Le 

59. Philadelphia v. Merz, 16 Pa. 
Super. 832; Philadelphia v, Merz, 13 
Pa. Dist. 307. 

60. Langstaff v. Durant, 122 Miss, 
471, 84 S 459. 

61. Langstaff v. Durant, 111 Miss. 
818, 72 S 236, 681, 


pevonped improvement see supra § 
. See Process [82 Cyc 496 et 


Parker- Washington Co. v. 
Dodd, 305 Mo. 171, 264 SW 651; State 
v. St. Louis, 67 Mo, 113. 

[a] Insufficient return.—(1) Where 
a city charter provided that the mar- 
shal should serve notice of issuance 
of tax bills, an unverified return of 
service by another was not competent 
proof of service on anyone, but hear- 
say. Parker-Washington Co. v. Dodd, 
305 Mo, 171, 264 SW 651. (2) Where 
personal service is required, a re- 
turn by the marshal, that he served 
notice against property owners to be 
assessed “by having had personal 
service,” is insufficient for failure to 
state in what the personal service 
consisted, as that it was served 
either by delivery to the property 
owner or by leaving a copy of the no- 
tice in the usual place of abode. 
State v.. St. Louis, 67 Mo. 113, 

67. Pierce v. Huntsville, 185 Ala. 
490, 64 S 301. 

68. Shimmons_ vy. 104 
Mich, 511, 62 NW 725. 

69. Shimmons v. Saginaw, supra. 

70. Langstaff v. Durant, 122 Miss. 
471, 84 S 459. Compare Boyce v. 
Peterson, 84 Mich. 490, 47 NW 1095 
(in the absence of any statutory re- 
quirement to that effect, it 1s not 
necessary that the evidence of the 
posting of notices be recorded). 

71. Owens v. Marion, 127 Iowa 
469, 103 NW 3881. 

ved State v. Harrison, 39 N. J. L. 
eos 

73. Dunne v. West Chicago Park 
Comrs., 159 Ill. 60, 42 NE 375 [foll 


Saginaw, 
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[§ 3065] (i) When Additional Notice Necessary. 
Where the assessment proceedings, although consist- 
ing of several steps, are in contemplation of law one 
proceeding only, one who has been properly notified 
of the inception of the proceedings is chargeable 
with notice of the entire proceedings thereafter, in 
the absence of some statutory or charter provision 
to the contrary,’* and an. additional notice is not 
necessary when the hearing is postponed or ad- 
journed from one meeting of the board to another,”® 
especially where an ordinance provides for continu- 
ance from time to time and that all persons inter- 
ested shall be deemed to have notice;‘® but, where 
the parties notified appeared at the time fixed for 
the hearing and previous thereto the meeting was 
adjourned without notice to them, a new notice 
is necessary ;’? and such is the case where no hear- 
ing was held at the time fixed by the notice and 
the meeting was adjourned subject to the call of the 
chairman.’ Where a council fails to hear or act 
upon protests interposed to an assessment at its 
regular meeting after the expiration of the notice 
required by statute, and neglects to make an order 
postponing the hearing, it loses jurisdiction to act 
upon the assessment except upon a republication of 
the notice.*® So where a statute requires notice to 
be served on property owners a designated length 
of time before final action in relation to an assess- 
ment, a second notice is necessary where action 
within the time designated in the notice is pre- 
vented by a restraining order,*® or where a resolu- 


v. West Chicago Park Comrs. 
ie Ti 1p 43 ‘|Ind. A. 279, 143 
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Southern R. Co. v. Huntingburgh, 81 
NE 294 


tion confirming an assessment on due notice and 
hearing is rescinded at a subsequent meeting. And 
after the line of a street as originally established 
had been changed by an ordinance passed subsequent. 
to the beginning of, proceedings to condemn private 
property: for public use and to assess benefits, pro- 
ceedings under the original notice are not permis- 
sible,’* but the proceedings first commenced must 
be abandoned and a proceeding de novo had under 
a new notice.®* 

[§ 3066] 11. Mode of Assessment—a. In General. 
The selection of methods of assessment is primarily 
a matter for the legislature’ and much latitude must 
be allowed it in the exercise of its judgment and 
diseretion;**> but this power is one which may be 
delegated by the legislature.®® 

Where the statute or charter prescribes the mode 
of making an assessment, such provision must be 
complied with to render the assessment valid.*? 
Such statutes must be strictly construed;** and 
courts may not declare a departure therefrom to be 
immaterial, on the ground that a different mode 
which was adopted was just as effectual to protect 
the parties interested.®® So a statute providing that 
errors in the levy of an assessment shall not invali- 
date the same refers to irregularities and not to a 
total failure to act under the law.°° 

If no specific mode is prescribed, it is immaterial 
what system of assessment the commissioners may 
adopt,®! provided property is not assessed more than 


| 
against real estate abutting thereon, 


154 Ill. 213, 40 NE 438]; Wheeler v. 
Chicago, 57 Ill. 415; Medland v. Lin- 
ton, 60 Nebr. 249, 82 NW 866; Hutch- 
inson v, Omaha, 52 Nebr. 345, 72 NW 
218. ‘ 

74, Katsch v. New Haven, 86 Conn. 
326, 85 A 523. i 

75. McAuley v. Chicago, 22 Ill. 563. 

76. Telegraph Hill Neighborhood 
Assoc. v. San Francisco, 174 Cal. 814, 
162 P 630; Hayne vy. San Francisco, 
174 Cal. 185, 162 P 625. 

77. Gill’ v. Oakland, 124 Cal. 3385, 
BOP 150. 

78. Medland v. Linton, 60 Nebr. 
249, 262, 82 NW 866; Hutchinson v. 
Omaha, 52 Nebr. 345, 72 NW 218. 

“Property owners are entitled to 
have the board in session during the 
hours advertised, and when they do 
not in fact sit they can not conceal 
their dereliction under the subterfuge 
of a recess and a subsequent meeting 
without notice.’ Medland vy. Linton, 
supra. 

79. S. M. Bernard Co. v. Los An- 
geles, 18 Cal. A. 626, 124 P 88. See 
Stoner v. Los Angeles, 8 Cal. A. 607, 
97 P 692 (as sustaining rule). 

so. Atlantic, etc., R. Co. v. San- 
ford, 188 N.C. 816, 124 SE 308. 

81. State v. JerSey City, 27 N. J. 
L, 536. 

82. Shaffner v. St. Louis, 381 Mo. 
264. 
83. Shaffner v. St. Louis, supra. 

84. Flynn v. Chiappari, 191 Cal. 
139, 215 P 682; Von Damm v. Conk- 
ling, 23 Hawaii 487; Bluffton vy. 
Miller, 33 Ind. A. 521, 70 NE 989. 

85. Von Damm vy. Conkling, 23 
Hawaii 487. 


86. Flynn v. Chiappari, 191 Cal. 
139, 215-P 682. 
87. Ala.—Wilson v. Russellville, 


209 Ala. 617, 96 S 870. 

Cal.—Warden v. Bittleston Law, 
ete., Agency, 41 Cal. A. 1, 181.P 834. 

Conn.—New London v. Miller, 60 
Conn. 112, 22 A 499. 

Til.—Milan v. Looby, 320 Ill. 515, 
151 NE 501; Des Plaines v. Winkel- 
man, 270 Ill. 149, 110 NE 417. 

Ind.—Pittsburgh, ete. R. Co, v. 
Oglesby, 165 Ind. 542, 76 NE 165; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Iowa.—Clark v. Martin, 182 Iowa 
811, 166 NW 276; Cavanagh v. Des 
Moines, 179 Iowa 739, 162 NW 17; 
Gill v. Patton, 118 Iowa 88, 91 NW 
904; Royce v. Aplington, 90 lowa 352, 
57 NW, 866. 

Kan.—Craveng v. Putnam, 101 Kan. 
161, 165 P 801; Atchison v. Price, 45 
Kan. 296, 25 P 605. 

Ky.—Frankfort v. Farmers’ Bank, 
61 SW 458, 22 KyL 1738. 

Mass,—Union St. R. Co. v. New 
Bedford, 253 Mass. 304, 149 NE 42. 

Minn.—Brennon v. St. Paul, 44 
Minn. 464, 47 NW_55. 

Mo.—Fowler vy. St. Joseph, 37 Mo. 
228; Weston v. Chastain, (A.) 234 
SW 350. 

N. J.—Newark Home Builders Co. 
v. Bernards Tp., 89 N. J. L. 394, 99 A 
130; Franklin Soc. for Home Bldg, v. 
Haworth, 85 N. J. L. 533, 89 A 772. 

N._Y.—Peo. v. Smith, 216 N. Y.' 95, 
110 NE 174; Peo. v. Kingston, 189 


N, Y. 66, 81 NE 557; In re Turfler, 44, 


Barb. 46, 19 AbbPr 140. 

Oh.—Springer v. Avondale, 35 Oh. 
St. 620; Corry v. Folz, 29 Oh. St, 3820. 

Tex.—Taylor v. Boyd, 63 Tex. 533; 
mer v. Corsicana, (Civ. A.) 35 SW 

Wash.—Triangle Traders v. Brem- 
erton, 89 Wash. 214, 154 P 193, 

Ont.—Capon v. Toronto Corp., 26 
Ont 178; 

“The manner in which the statute 
provides the assessment shall be 
made is the measure of the city’s 
power to make it. Whether this 
power has been exercised as the stat- 
ute directs, presents a question in its 
nature jurisdictional. If the munici- 
pality attempts some other method 
other than that provided by the stat- 
ute, or goes beyond the authority 
given, to that extent it is without 
jurisdiction and its acts are void. In 
such cases it is undertaking the ex- 
ercise of an unauthorized power.” 
Bluffton v. Miller, 33 Ind, A, 521, 70 
NE 989, 990. 

[a] Thus, under a statute, pro- 
viding for the assessment of the cost 
of construction of a sewer system 


the city was required to assess the 
cost of each separate local sewer 
against - the real estate abutting 
thereon, instead of assessing pro rata 
of the aggregate cost of all. sewers 
against the abutting real _ estate, 
thereby assessing the cost of many 
Sewers against real estate not receiv- 
ing benefits therefrom, the assess- 
ment of pro rata of aggregate cost 
being void. Southern R. Co. v..Hunt- 
ingburgh, 81 Ind, A. 279, 143 NE 294. 

88. Bluffton v. Miller, 33 Ind. A. 
521, 70 NE 989, 

89. Cravens v. Putnam, 101 Kan. 
161, 163, 165 P 801; Peo. v. Smith, 216 
N. Y. 95, 110 NE 174; Peo. v. Kings- 
ton, 189 N. Y. 66, 81 NE 557. 

“The city may not adopt a different 
plan of assessment because it may be 
more convenient ... or because its 
officers may think it to be more 
equitable in its application.” Crav- 
ens v. Putnam, supra. 

90. Pickton v. Fargo, 10 N. D, 469, 
88 NW _ 90. 

91. U. S.—Abbott v. 
236 Fed. 671, 150 CCA 3 

Cal.—Greenwood v. Morrison, 128 
Cal. 350, 60 .P 971; Raisch v: Cali- 
ae Univ., 87 Cal: A. 697) 174 P 

Fla.—Anderson vy. Ocala, 67 Fla, 
204, 64 S 775, 52 LRANS 287, 

Ga.—Bacon v, Savannah, 86 Ga. 
301, 12 SE 580, 

Ill.—Pike v. Chicago, 155 Ill. 656, 
40 NE 567. 

Iowa.—Hansen vy. Missouri Valley, 
178 Iowa 859, 160 NW 340. 

Mass.—Lincoin v. Boston, 176 
Mass. 210, 57 NE 356. 


Milwaukee, 


Minn.—Scott County v. Hinds, 50 
Minn, 204, 52 NW 523. 
N. Y.—In re Anderson, 57 Barb. 


411. 
Oh.—Findlay v. Frey, 51 Oh. St, 
390, 38 NE 114, 
Pa.—Schenley v. Com., 86 Pa. 29, 
78 AmD_ 359. 
Tex.—Taylor v. Boyd, 638 Tex, 533. 
Wash.—Lewis v, Seattle, 28 Wash, 
639, 69 P:393. ‘ ets 
W. Va.—Werninger v. Stephenson, 
82 ‘W. Va. 367, 95 SE 1035 


» 


i 
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§§ 3066-3067] 


it is benefited,®* and is not made to bear more than 
its just proportion of the cost of the improve- 


ments. 


Following method adopted. Where several dis- 
itinet methods of making an assessment are provided 
by statute and one of these methods is adopted, it 
must be substantially followed to the end.®4 
- [§ 3067] b. Entire Tracts or Parcels, or Subdivi- 
Where a separate assessment 
against each lot is not required by charter, stat- 
ute, or ordinance, it has been held that an assess- 
ment may be levied in gross against several lots of 
the same owner.®® But where it is provided by char- 
ter or statute that each lot, parcel, or tract benefited 
by a local improvement shall be separately assessed, 
the requirement is regarded as mandatory and an 
‘assessment in gross against several lots is not 
permissible, although all the lots belong to one 
owner;®? and, for even stronger reasons, it is not 
‘permissible to assess lots in gross where they belong 
But notwithstanding legis- 


sions Thereof.2® 


to different owners.?® 


* Wis.—Lumsden y. Cross, 10 Wis. 
282. 
[a]. Discretion is vested in the as- 


‘sessment board. Hager v. Melton, 66 
WwW. Va. 62, 66 SE 13. 

[b] Assessment of part of cost on 
eity.—Under the provision of a char- 
ter, requiring the commissioners to 
assess such part of the expense of a 
‘street improvement ‘‘upon the eity, 
‘and such part locally as they shall 
‘deem just,’ the commissioners are 
not imperatively required to assess 
any portion of the expense upon the 
‘city, but only in case it is, in their 
judgment, just to do so. An assess- 
ment therefore imposing the whole 
burden upon the property benefited is 
not for that reason invalid. Peo. v. 
Syracuse, 63 N. Y. 291 [rev 2 Hun 
‘433, 5 Thomps. & C. 61]. 

92. See cases supra note 91; and 
‘supra § 3072. 
| 93. See case supra note 91; and 
infra § 38101. 


| 94. ‘Hasemeier v. Cincinnati, 1 Oh 
INPNS 61. 
| 95. Assessment of part of tract 


see infra § 3068. : 
a) eo U. S.—Abbott v. Milwaukee, 
236 Fed. 671, 150 CCA 3. 
Fla.—Anderson v. Ocala, 67 Fla. 
204, 208, 64 S 775, 52 LRANS 287 [cit 
es 
Oe Y.—In re Anderson, 57 Barb. 411, 
39 HowPr 184. 


Tex:—Taylor v. Boyd, 63 Tex. 
533. 
W. Va.—Werninger v. Stephenson, 


82 W. Va. 367, 95 SH 1035; Hager v. 
Melton, 66 W. Va. 62, 66 SE 13. 

97. Ala.—wWilson v. Russellville, 
209 Ala. 617, 96 S. 870; Selma v. 
Hobbs, 207 Ala. 420, 92 S 900. 

Tll.— Des Plaines v. Winkelman, 270 
Til. 149,-110 NE 417; Louisville, etc., 
R. Co. v. East St. Louis, 134 Ill, 656, 


25 NE 962. 
Ind.—Pittsburgh, etc, R. Co. v. 
Oglesby, 165 Ind. 542, 76 NE 165; 


Balfe v. Johnson, 40 Ind. 235; Becker 
y. Baltimore, etc., R. Co., 17 Ind. A. 
324, 46 NE 685. 

Jowa.—Clark v. Martin, 182 Iowa 
811, 166 NW_276; Cavanagh v. Des 
Moines, 179 Iowa 739, 162 NW 17; 
Stutsman v. Burlington, 127 Iowa 
563, 103 NW 800; Gill v. Patton, 118 
Jowa 88, 91 NW 904. ee 


ee ne Vv. 
ss. 306. 

renee eee Louis v. Provenchere, 92 
Mo. 66, 4 SW 410; St. Louis v. Clem- 
ens, 49 Mo, 552; Fowler v. St. Jo- 
seph, 37 Mo. 228; Weston v. Chastain, 
(A.) 234 SW 350; Cameron v. Pixlee, 
(A.) 211 SW 96; Sedalia v. Gallie, 49 
Mo. A. 392; Christian. v, Taussig, 8 
Mo. A. 602; Kefferstein v. Holliday, 


Boston, 


“3 Mo. A. 570. 


Tex.—Kerr v. Corsicana, (Civ. A.) 


35 Sw 694. : . 
[a] Reasons for rule.—(1) “It 
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lation of the character under consideration, it is 
very generally held permissible to assess two or 


more lots or parcels in gross when used by the 


termined solely 


cannot be held in any case that it is 
unimportant to the taxpayer whether 
this requirement is complied with or 
not. It is made solely for his bene- 
fit. ... And where a requirement has 
for its sole object the benefit of the 
taxpayer, the necessity for a com- 
pliance with it cannot be made to de- 
pend upon the circumstances of a 
particular case.” Cooley Tax. p 401 
[quot St. Louis v. Provenchere, 92 
Mo. 66, 69, 4 SW 410]. (2) “It may 
often be of the greatest -importance 
to the landowner whose property is 
subjected to these necessary public 
burdens to know precisely the amount 
which has been determined to be a 
correct charge against each lot or 
pareel of his domain, and if the law 
is not strictly followed in this re- 
spect, and his property is assessed 
en masse, he is subjected to the addi- 
tional burden of ascertaining, if pos- 
sible, from sources other than the 
assessment itself, what this amount 
is.” Gill v. Patton, 118 Iowa 88, 90, 
91 NW 904. (3) “It may be in the 
power of the owner to pay the assess- 
ment upon one or more of the lots or 
pieces of land, and not upon all. If 
the assessment is made in one gross 
amount against all the lots, he could 
not do this, as the lien would cover 
all the lots, and all could be sold to 
discharge it.” Balfe v. Johnson, 40 


Ind. 235, 237. 
98. Iil.—Thomson vy. Peo., 184 Ill. 
17, 56 NE 383; De Koven v. Lake 


View, 129 Ill. 399, 21 NE 813,.- 

Ind.—Hunt v. State, 28 Ind. A. 518, 
58 NE 557; Becker v. Baltimore, ete., 
R. Co., 17 Ind. A, 324, 46 NE 685. 

Iowa.—Cavanagh v. Des Moines, 
179 Iowa 739, 162 NW 17. 

Minn.—Brennan w ‘St. Paul, 44 
Minn, 464, 47 NW 55. 

Or.—Lapp v. Marshfield, 72 Or. 573, 
144 P 88, 

Wis.—Hamilton v. Fond du lac, 25 
ee 490; State v. Williston, 20 Wis. 

[a] This rule is subject to the ex- 
ception that the person against whom 
the assessment is made is not the 
occupant of such portion of the lots 
as he does not own, where the statute 
allows land to be assessed to the 
owner or occupant. Hamilton v. Fond 
du Lac, 25 Wis. 490. 

{b] Assessment whether void or 
voidable.—(1) According to some de- 
cisions, an assessment of lots in 
gross which belong to Several own- 
ers is absolutely void (Hunt v. State, 
26 Ind. A. 518, 58 NE 557; Brennan y. 
St. Paul, 44 Minn. 464, 47 NW 55); 
(2) while according to others, it is 
voidable only (Thomson v. Peo., 184 
Ill, 17, 56 NE 3838; Becker v, Balti- 
more, etc., R. Co., 17 Ind, A. 324, 46 
NE 685; Lapp v. Marshfield, 72 Or. 
578, 144 P 83). 

99. Parsons v. Grand Rapids, 141 


owner as one tract,®® unless the purpose of making 
an assessment in this manner is to evade a statu- 
tory limitation on the amount for which a lot may 
be assessed, a purpose which the court should not 
encourage;+ and by the provisions of some charters, 
if the owner uses two or more lots as one, an assess- 
ment in gross is required.” 
lot, parcel, or tract to be separately assessed do 
not authorize the levy of distinct assessments upon 
the component parts of a tract of land which the 
owner has always treated as an entirety,’ or which 
has never been legally subdivided,* or which was 
not subdivided or platted until after the improve- 
ment was made.® Under these statutes, if a part of 
a tract is sold before the improvement is commenced, 
the part sold must be separately assessed.® 
constitutes a single tract or lot is usually to be de- 


Statutes requiring each 


What 


by official plats or records;’ but 


Mich. 467, 104 NW 730; Barber As- 
phalt Pav. Co. v. Peck,’186 Mo. 506, 
85 SW 387; Wolfort v. St. Louis, 
115 Mo. 139, 21 SW 912; Mound City 
v. Shields, (Mo. A.) 278 SW 798; 
Weston vy. Chastain, (Mo. A.) 234 SW 
350; Mound City v. Melvin, (Mo. A.) 
205 SW 254; Kemper v. King, 11 Mo. 
A, 116; Dunmore y. Conrad, 76 Pa. 
Super. 473; Prospect Park Borough 
v. McCoach, 52 Pa, Super. 527. 

[a] Thus, where the owner of two 
contiguous lots erects his residence 
upon the dividing line and incloses 
them as one, they may be considered 
as one in the assessment for street 


improvements. Kemper y. King, 
Mo. A, 116. Sao 
_[b] Different estates in two tracts 


occupied as one.—Where a widow oc- 
cupied two parcels of farm land to- 
gether, one of which she owned in fee 
and held a dower estate in the other, 
an assessment of both tracts in one 
parcel for street improvements was 
not erroneous. Parsons v. Grand 
Rapids, 141 Mich. 467, 104 NW 730: 

1. Stutsman vy. Burlington, 127 
Iowa 563, 103 NW 800. : 

2. State v. St. Louis, 234 Mo, 110, 
135 SW 928; Fruin v. Meredith, 145 
Mo, A. 586, 122 SW 1107; Granite 
Bituminous Pav. Co. v. McManus, 144 
Mo, A, 593, 129 SW 448, d 

{a] In Dlinois (1) there is statu- 
tory provision for the assessment as 
one parcel of several lots “owned and 
improved” as one parcel. Des Plaines 
Vv. Winkelman, 270 Jill. 149, 153, 110 
NE 417; Ottis v. Sullivan, 219 Tl, 
365, 76 NE 487. (2) But the statute 
does not authorize an assessment of a 
lump sum against two unimproved 
lots, although owned by the same 
owner. Chicago vy, Lake Forest Univ., 
ae pee 165, Suber 352, 

4 arren v. Chicago, 118 Il]. 
11 NE 218; Muiler v, Bayonne, be ON 
J. L. 102, 25 A 267. But see Chicago, 
etc., R. Co. v. Chicago, (Ill) 27 NB 
926 (where it bila held that an as- 
sessment of this character would not 
be set_aside if no prejudice resulted). 

4 Peo. v. Buffalo, 122 Mise. 102 
202 NYS 285. : 

5. Fischer y. Covington, 155 Ky. 
290, 159 SW 941. Compare Capon y. 
Toronto Corp., 26 Ont, 178 (where 
land against which a specific amount 
has been assessed for an improve- 
ment is subsequently subdivided, the 
clerk should bracket it on the assess- 
ment roll, the different subdivisions 
with the name of the persons as- 
sessed for each parcel and the annual 
sum charged against the original par- 
cel as that for which the lots anda 
persons assessed for them are liable). 

6 Milan v. Looby, 320 Ill. 515, 
151 NE 501. 

7. Cram y. Chicago, 139 Ill. 265, 28 
NE 758; De Koven v, Lake View, 129 


‘Ill, 399, 21 NE 813; Atchison v. Price, 


636 [44 C.J] 


where a single lot is divided by the opening up of a 
new street through it, two separate lots are thereby 
created for the purpose of assessment for the cost 
of the new street, and an assessment in gross ¢can- 


not be levied thereon.® 


Ownership of parcel in common. 
ing to assessments for improvements contemplate 
joint assessment against those who, as tenants in 
common, own a parcel of land which is subject to 
assessment ;° and hence a single assessment against 

-one lot owned by two persons in common does not 
violate the rule that each tract or lot must be 


assessed separately.’° 


Ownership of parts of parcel in severalty. Where 
a statute requires that each parcel or lot of land 
shall be assessed separately and parts of a lot were 
owned in severalty by different owners, it was held 
contrary to the statute to assess the lot as one 


tract.1+ 


[§ 3068] c. Assessment of Part of Tract.'* Where 
part only of a large tract of land is benefited by 


45 Kan. 296,.25 P 605; Springer Vv 
Avondale, 35 Oh. St. 620. 

[a] Thus (1) where the _ real 
estate abutting upon a street ordered 
to be improved is laid out into blocks, 
the. city, in making assessments on 
the same, will have no right to sub- 
divide such blocks into lots. It must 
proceed against the property bene- 
fited as it is known and legally de- 
scribed. Cram v. Chicago, 139 Ill. 
265, 28 NE 758. (2) And the fact 
that a lot, block, or tract which_be- 
longs to one party may be divided by 
a street does not make it consist of 
separate tracts of land requiring 
separate assessments, under a statute 
requiring an assessment roll describ- 
ing each lot, block, tract, or parcel of 
Jand and the amount assessed as spe- 
cial benefits thereto. De Koven v. 
Lake View, 129 Ill. 399, 21 NE 813. 

{[b] Effect of provision for sewer 
connections.—On an application for 
judgment on a sewer assessment, an 
objection that the property was an 
undivided tract, and that by the as- 
sessment the landowner’s property 
was subdivided into twenty-foot lots, 
cannot be sustained, when based 
solely on the fact that the sewer ordi- 
nance provided for putting in “house- 
eonnection slants’ every twenty feet 
on each side of the sewer, where the 
property is assessed according to its 
legal description. Vandersyde v. Peo., 
195 Ill. 200, 62 NE 806. 

gs Younglove v. Hackman, 43 Oh. 
St, 69, 1 NE 230; Spangler v. Cleve- 
jand, 35 Oh. St. 469; In re Westlake 
Ave., 40 Wash. 144, 149, 82 P 279. 

“While these tracts were formerly 
portions of the same lot, the laying 
out of the new avenue, pursuant to 
the condemnation proceedings, termi- 
nated the entity of said lot, and left 
the untaken portions as separate and 
distinct parcels.” In re Westlake 


10. Cushman vy. 
Asphalt Pav. Co., 220 Fed. 857, 135 
CCA 289: [certiorari den 238 U.S. 621 
mem, 35 SCt.603 mem, 59 L. ed. 1498 
mem]. 


11. Napieralski v. West Chicago 


Park Comrs., 260 Ill. 628, 103 NE 
547. 
12. Assessment of entire tract see 


supra § 3067. 

13. Barber v. Chicago, 152 Ill. 37, 
38 NE 253 [dist Cram v. Chicago, 139 
Ill, 265, 28 NB 758; Warren v. Chi- 
eago, 118 Ill. 329, 11 NE 218 (on the 
ground that “in both of these cases 


—— 
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an improvement, the benefit may be assessed on that 
part instead of the entire tract;1* but in the ab- 
sence of legislative restriction,’* the assessment will 
be valid, although levied upon the whole tract.’° 


By statute in some jurisdictions, assessments may 


Statutes relat- 


be made against fractional parts of lots included in 
an improvement district.?® 
[§ 3069] d. Division of Improvement into Sec- 
tions or Blocks. Unless restricted by express legisla- 
tive provisions,!? it is within municipal discretion 
to divide an improvement into sections*® and to 
assess the cost of each section upon the property 


benefited thereby.1® 


ment.” 


[§ 3070] e. Inclusion of Different Improvements 
in One Assessment.”° 
provements may not be included in one assess- 
The question of what constitutes such 
improvements is largely one of fact.2? Paving sepa- 


Separate and distinct im- 


rate streets cannot be considered a single improve- 


an arbitrary division of lots and 
blocks was made by the commission- 
ers and the benefits assessed accord- 
ingly, thereby greatly increasing the 
estimate of benefits which would 
have accrued as the lots and blocks 
were platted and held by the owner. 
In neither case was the assessment 
upon a part of the lots or blocks. 
The whole property was assessed, not 
as platted and subdivided, but as 
commissioners arbitrarily determined 
it might be divided so as to increase 
the benefits,—and that, we held, they 
had no authority to do’)]; Lumsden 
v. Cross, }10 Wis. 282. 

14  Voris v. Pittsburg Plate Glass 
Co., 163 Ind. 599, 70 NE 249; New Al- 
bany v. Cook, 29 Ind. 220. 

15. Kankakee v. Illinois Cent. R. 
Co., 263 Ill. 589, 105 NE 731; Sheedy 
v. Chicago, 221 Til. 211, 77) NE“539; 
McLain’s App., 189 Iowa 264, 176 NW 
817; Scott County v. Hinds, 50 Minn. 
204, 52 NW 523. 

16. See Pointer v. Chelsea, (Ok1l.) 
257 P 785 (Comp. St. [1921] § 4591). 

17. Simpson vy. Kansas City, 46 
Kan. 438, 26 P 721; Stengel v. Pres- 
ton, 89° Ky, 616,18 SW 839, 11 
KyL 976; Weber v. Schergens, 59 
aaa 389; Dunker v. Stiefel, 57 Mo. A. 

18. See cases infra note 19, 

19. Ga.—Bacon v, Savannah, 86 
Ga. 301, 12 SE 580. 

Ill.— Bradford v. Pontiac, 165 111, 
612, 46 NE 794; Lightner v. Peoria, 
150 Ill. 80, 37 NE 69. 

N. Y.—Matter of Rogers Ave., 22 
NYS 27, 29 AbbNCas 361. 

Oh.—Findlay v. Frey, 51 Oh. St. 
390, 38 NE 114. 

Pa.—Schenley v. Com., 36 Pa. 29, 
78 AmD 3859. 

Wash.—Lewis v. Seattle, 28 Wash. 
639, 69 P 393, 

[a] Thus, where a street is of 
different widths, it may, in a proceed- 
ing to improve it, be divided into as 
many sections as there are different 
widths and the property in each sec- 
tion assessed for the cost of the 
same. Findlay v. Frey, 51 Oh. St. 
390, 88 NE 114, 

[b] A familiar application of this 
rule occurs where an improvement on 
an entire street benefits the contigu- 
ous property upon different parts of 
it in unequal proportions. In this 
event, the municipality may divide 
the improvement into sections so as 
to secure practical uniformity in the 
distribution of the burden. Lightner 
v. Peoria, 150 Ill. 80, 837 NE 69; Find- 
any v. Frey, 51°-Oh: St. 390, 38 NE 
114. 

20. Number of improvements in- 
cluded: 

In one assessment district see supra 

§ 2951. 


ment,”* nor the building of different sewers,?* unless 
one is merely lateral to the other;?®° but where a 


In single improvement proceeding see 

Supra § 2387. 

21. D. C.—Jones v. District of Co- 
lumbia, 3 App. 26. 

Ga,—Savannah v. Weed, 96 Ga. 670, 
23 SE 900. 

Ill.—Haley vy. Alton, 152 Ill. 113, 
38 NE 750. ; 

Ind.—Bancroft v. Chesterton, (A.) 
155 NE 624. , 

Ky.—Covington v. Matson, 34 SW 
897, 17 KyL 1323, 

Mass.—Arnold. vy. 106 
Mass. 352. 

Minn.—Armstrong v. St. Paul, 30 
Minn, 299, 15 NW 174; Mayall:v. St. 
Paul, 30 Minn. 294, 15 NW 170, 

N. J.—Whitaker v. Dumont, 90 N. 
J. L. 383, 101 A 561; Batchelor v. 
babe ve Weticomen es § tr T3 Ns SH Lp 0508, 74 

N. Y.—Matter of Female Academy 
of Sacred Heart, 3 NYSt 307. But 
see Manice v. New York, 8 N. Y. 120 
(holding that, where the same terri- 
tory may be included in two distinct 
ordinances, the expenses incurred 
under each of such ordinances: may 
be collected under a single assess- 
ment). 

Pa.—Witman v. Readin 
879, 82 A 576. aca eee 

ompare Kendig v. Knight, 60 Iowa 
29, 14 NW_78 (holding that, under an 
act providing that any informality, 
irregularity, or defect in the munici- 
pal corporation or any of its officers 
shall not defeat enforcement of the 
special tax, the fact that a gutter 
was constructed on two streets, and 
in making the assessment therefor 
the entire work on both streets was 
taken into consideration, does not 
render the tax illegal, or prevent its 
wae ene fs 
ate v. Ramsey Coun 
Ct, 33 Minn. 295, 23 NW. 32 oh 
- Jones y. District of Columbia, 
3 App. (D. C.) 26: Arnold v, Cam. 
rood ge ee 352, | 
ancroft v. Chesterton Ind. 
A.) 155 NE 624; Brown v, Iiiehbere 
128 Mass, 282;'In re Van Buren, 78 
N. Y. 384. See also Witman v. Read- 
ing, 169 Pa. 375, 32 A 576 (holding 
that property on a branch sewer can- 
not be assessed on the average cost 
of the several branches in the sewer 
district). But see Fairbanks vy, Fitch- 
burg, 132 Mass, 42 (holding that it is 
no objection to a sewer assessment 
which recites that a certain sum was 
expended in constructing the sewer 
that in fact the one in question and 
one in another street were con- 
structed together, if the cost was 
substantially the same by the linear, 
foot, and the whole cost and the 
length of the one in question appear). 

25. Oil City yv. Oil 

Works, 152 Pa, 348, 25 A 549, 


Cambridge, 


a Ee a TE a Ee Ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sewer is a single one without branches, a single 
assessment may be made therefor, although it ex- 
tends along different streets,2 and where pumping 
works are a necessary part of a sewerage system, 
the cost of the same may be included in an assess- 
ment for the construction of such system.27 Side- 
walks built on different sides of a street may consti- 
tute a single improvement;?8 so also the widening 
of a street and the change of its grade is a single 
Improvement ;”® and so is the making of a fill, the 
macadamizing of a road, and the laying of sidewalks 
on top of the fill.8° It has also been held that, 
where an ordinance for the grading and paving of 
a street, a part of which is level and a part hilly, 
provides that the level part shall be paved with 
asphalt, and the hilly part with block stone, and 
the work is let in two contracts on the same day, 
the asphalt paving being given to one contractor, 
and the stone paving to another, the work, although 
done under the two contracts, is a single improve- 
ment, and one jury of view may assess the benefits 
therefor.*+ 

Effect of including nonabutting property. An 
assessment for street improvement does not cease 
to be a single assessment for the work done under 
the contract because a portion of the cost of the 
work done on the street improvement was required 
to be assessed on a district embracing lands which 
did not front on the street.%? 

Omission of intermediate portion of street. Where 
an ordinance to improve a street between designated 
points may properly except an intermediate por- 
tion thereof; which, by any existing contract, is 
to be contemporaneously improved, according to 
the plan and grade established, without expense to 
the city, the separated parts may be improved and 
assessed as if they were contiguous.*? 

[§ 3071] 12. Amount of Assessment—a. In Gen- 
eral, It is elementary that the amount of the as- 
sessment to be collected cannot, in any event, exceed 
the actual cost of the improvement;*+ and the 
property owners are not liable for the full amount 
of an assessment based on an estimate in excess of 
what the improvement actually cost;*° nor is the 


26. Grimmell v. Des Moines, 57 
Iowa 144, 10 NW 330. See Register 
v. Lower Merion Tp., 20 Pa. Dist. 902 
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Pa.—Sharpsville Borough y, Ran- 
dall, 268 Pa. 585, 112 A 112. 
Tex.—Galveston vy. Heard, 54 Tex. 
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rule affected by the fact that bonds issued to meet 
the expense of the improvement were sold at a 
discount.*° Nevertheless, the cost of the improve- 
ment is, of course, an essential factor in arriving 
at the amount of the assessment.®? And it has been 
held that, in the absence of fraud or gross extrava- 
gance, the liability of property for the cost of 
municipal improvements is generally measured by 
the expense actually incurred rather than by the 
real value of the work.?® 

Excessive appropriation by city to pay its own 
share of the cost of constructing a local improve- 
ment constitutes no reason for applying the excess 
to lessening the charge that the other property own- 
ers should pay for the construction of the mmprove- 
ment.°9 

Credits or deductions. If the whole of a street 
is in such condition as to render a new pavement 
necessary, no property owner has the right to have 
credited against the benefits he receives from the 
whole improvement any sum by reason of the fact 
that the present roadway immediately along his 
property is in better condition than it is elsewhere 
along the line of the proposed improvement.*® So 
it has been held that the fact that some of an im- 
provement by itself would not benefit a particular 
parcel of land constitutes no reason for reducing 
the assessment for that parcel, if the effect of the 
whole improvement was to add to the value of that 
parcel an. amount equal to the assessment and the 
assessment was not more than that parcel’s propor- 
tionate share.*! But it has been held that an abut- 
ting property owner on a street paved is entitled 
to a deduction from his assessment where a street 
railway company has paid the municipality a por- 
tion of the cost of the paving as required by a con- 
dition it was subjected to on admission to the 
municipality, as the assessment must be based on 
the cost to the municipality and not on the contract 
price of the paving.*? 

Salvage value of improvements replaced. In the 
absence of statutes so providing, an abutting owner 
assessed for the paving of a street is not entitled 
to an allowance for the salvage value of his old 


277, 181 NW 352. : 
86. Galveston v. Heard, 54 Tex. 
420, 449 (“the cash value of the 


‘timore 


(recognizing rule). 

27. Drexel v. Lake, 127 Ill. 54, 20 
NE 38. 

28. Watson v. Chicago, 115 Ill. 78, 
38 NE 430. 

29. Nashville v. Madison Park 
Land Co., (Tenn.), 293 SW 533; In re 
pe 49 Wash, 109, 94 P 1075, 95 
ed 

30. Hochgeld v. Portland, 72 Or. 
190, 142 P 824 (city is not required to 


make its improvements by piece- 
meal). 

31. In re Shady Ave., 34 Pa. 
Super. 327. 


32. San Francisco Pav, Co. v, Du- 
bois, 2 Cal, A, 42, 83 P 72. 

33. Wilder v. Cincinnati, 26 Oh. 
St. 284. 

34. Cal.—Southwick v. Santa Bar- 
bara; 158 Cal. 14, 109 P 610. . 

ll. Yagegy v. Chicago, 192 Ill. 104, 
61 NE 494; McVey v. Danville, 188 
Tll. 428, 58 NE 955, 


Md.—Maryland Trust Co. vy. Bal- 
¥ Chtye ee ian ede” 40° - Sar cA. 
454, 


Minn.—Ankeny v. Palmer, 20 Minn. 
477; Minnesota Linseed Oil Co. v. 
Palmer, 20 Minn. 468. 

N. Y.—Mayer v. New York, 101 
N. Y. 284, 4 NE 336; In re Upson, 89 
N. Y. 67; In re Livingston, 4 NYS 56 
[rev on other grounds 121 N. Y. 94, 24 
NH 290]. 


420. 

Wis.—Bekkerdal v. Viroqua, 183 
Wis. 176, 196 NW 879, 197 NW 707; 
Hardy v. Waukesha, 146 Wis, 277, 
1381 NW 352. 

[a] Effect of statutory provisions, 
—A statutory provision that no gen- 
eral city tax shall be void because 
the amount levied exceeds: the 
amount required has no application 
to a special assessment for local im- 
provements. Ankeny v. Palmer, 20 
Minn. 477; Minnesota Linseed Oil Co. 
v. Palmer, 20 Minn, 468. 

[b] Damages for property con- 
demned for improvement. — Under 
some statutes the total amount as- 
sessed for benefits must not exceed 
the total amount of damages allowed 
for the property taken to make the 
improvement. In re Wilber St., 8 
Pa. Co. 477. 

{[c] Deduction of amount paid by 
city-—If it is determined by the city 
that any part of the cost of a pro- 
jected street improvement is to be 
paid out of the treasury of the mu- 
nicipality, the amount so to be paid 
should be deducted from the esti- 
mated cost and only the remainder 
assessed against the property or dis- 
trict specially benefited. Southwick 
v. Santa Barbara, 158 Cal. 14, 109 P 
610. 
35. Hardy v. Waukesha, 146 Wis. 


bonds when paid out represented the 
actual cost of the work. If the 
city’s credit was such as to cause 
her a loss in constructing the side- 
walks on a credit, the loss does not, 
constitute a part of the legitimate 
de pe the work, chargeabie on the 
ots’’). 

37. Diesing v, Marshalltown, 199 
Iowa 1270, 203 NW 698. 

38. Schenley v. Com., 36 Pa. 29, 
62, 78 AmD 359. Compare. Unter- 
meyer v. Yonkers, 112 App. Div. 308, 
98 NYS 563 [rev on other grounds 
188 N. Y. 594 mem, 80 NE 1087 mem] 
(a municipal corporation, acting as 
the agent of the owners of property 
benefited by a public improvement, 
is restricted in its agency to the 
terms of the statute under which the 
work was undertaken, and there is an 
implied limitation that the property 
benefited shall not be called on to 
pay more than the legitimate cost of 
the improvement). 

39. Schneider Granite Co. v. Gast 


Realty, etc., Co., 259 Mo. 153, 168 
SW 687; Perkinson v. Weber, 251 Mo. 
186,° 157° SW 961. 

40. Lake Forest v. Buckley, 276 
Til. 38, 114 NE 572. 

41. Chicago v. Farwell, 284 Ill. 


491, 120 NE 520. 
42. Sharpsville Borough v. Ran- 
dall, 268 Pa. 585, 112 A 112, 
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curb and gutter torn up by the city,** or for the 
value of the old pavement which was replaced.** 
And where a street has been once improved at the 
expense of the city and private property, the city 
authorities may remove the old material and use 1t 
on other streets, especially when it would have been 
impossible to apportion the value of such mate- 
rial and it appears affirmatively that the cost of 
reimprovement was not affected by the removal.*® 

Donation as affecting amount of assessment. 
Where a donation is made to a town council of 
one third the cost of a road extension, provided 
the town will have the road paved, and there 1s 
nothing to indicate that the donor intended a divi- 
sion of his gift among the abutting property own- 
ers, who under the law pay two thirds and the town 
one third of the cost of the paving, the donation 1s 
held to be to the town as an entity, and not to 
relieve property owners of their share of the assess- 


ment.* 


Correct amount arrived at by wrong method. If 
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ment.*? 


Consent to improvement. a 
property owners is a condition precedent to the 
ordering of an improvement** and such consent 
limits the cost to a certain sum per running foot, an 
assessment cannot be laid in excess of such sum.*? 

[§ 3072] b. Assessment Not To Exceed Benefits— 
(1) In General. 
jurisdictions where the courts apparently hold that 
it is not essential to the power to assess property 
for a local improvement that it should in fact have 
been benefited,°°°! or where it is held that in exer- 
cising the power of local assessment the legislature 

‘is not limited to the actual increase in value of 
the property assessed resulting from the local im- 
provement,®” it has very generally been held that 
the amount assessed can in no event exceed the 
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fact that the result was arrived at by a wrong 
method of assessment will not vitiate the assess- 


Where the consent of 


Except in a limited number of 


benefit which the property assessed derives from 


the amount assessed against property is correct the 


43. Goldsmith v. Sac City, 198 
Iowa 1103, 199 NW 983. ; 

44. Schmitt v. New Orleans, 48 
La. Ann, 1440, 21 S 24. 


45. Shimmons v. Saginaw, 104 
Mich. 511, 62 NW 725. 
46. Davidson y. Jeffords, 69 Fla. 


324, 68 S 179. 

47. MecLain’s App., 189 Iowa 264, 
176 NW 817; In re Seattle, 54 Wash. 
297, 103 P 20. 

48. See supra § 2348 et seq. 

49. Barber Asphalt Pav. Co, V. 
Watt, 51 La. Ann, 1345, 26 S 70. 

50-51. See supra § 2979. 

52. Webster v. Fargo, 9 N. D. 208, 
82 NW 732, 56 LRA 156 [aff 181 U.S. 
394, 21 SCt 623, 45 L. ed. 912]; Rolph 
v. Fargo, 7 N. D. 640, 76 NW 242, 42 
LRA 646. But see N. D. Comp. St. 
(1913) § 3726 (which has nullified the 
effect of these decisions by expressly 
providing that assessments shall not 
exceed benefits). 

[a] Beason for this view.—(1) 
“It can never be correct to say that 
special assessments must be meas- 
ured by special benefits, and can 
never exceed them. That is true in 
theory, but only in theory. In prac- 
tice it cannot be enforced. The mo- 
ment we concede that any one tax- 
payer has the right to the judgment 
upon the question of his benefits of 
any tribunal except the legislature 
or the body authorized by the legis- 
lature to decide the matter, that mo- 
ment we defeat the power of the leg- 
islature to make or authorize special 
assessments.” Webster v. Fargo, 9 
N, D. 208, 213, 82 NW 7382, 56 LRA 
156 [aff 181 U. S. 394, 21 SCt 628, 
45 Li, ed, 912]. (2) ‘“‘There are two 
Settled doctrines which are fatal to 
the proposition that the utmost scope 
of the pewer of local assessment is 
the actual increase in value of the 
property resulting from the improve- 
ment. One of these doctrines... 
has been applied in a great multitude 
of cases, and has seldom, if ever, 
been denied. It declares that the 
legislature may determine what por- 
tion of the cost shall be assessed 
against the local property, and may, 
if it deems best, direct that the total 
expense shall be collected in this 
way. Now, it is obvious that the 
cost of a local improvement may 
often exceed the consequent enhance- 
ment in value of the property bene- 
fited thereby. And it likewise may 
be the case that the proportion of the 
burden which the legislature may 
order to be collected by local assess- 
ment will be found to be in excess of 
the aggregate benefit accruing to the 
assessed property from the improve- 
ment. ... The other doctrine re- 


ferred to is that the assessment may 
be apportioned according to frontage. 
These decisions (and they are a host) 
are not sound if the limit of the 
power is the enhancement in value of 
the land assessed. It will not do to 
say that such a method of apportion- 
ment will result in approximately the 
same distribution of the burden as 
the mode of assessing according to 
benefits. . . . It is impossible that in 
every case the front-foot system 
should apportion the tax according to 


actual money benefits.” Rolph v. 
Fargo, 7 N. D. 640, 654, 76 NW 242, 
42 LRA 646. To same effect Payne 


v. South Springfield, 161 Ill. 285, 44 
NE 105; Swayne v. Hattiesburg, 
(Miss.) 111 S 818. 

53. U. S.—Norwood v. Baker, 172 
U.S. 269, 19 SCt 187, 48 L ed. 443; 
Fay v. Springfield, 94 Fed. 409. 

Ala.—Mobile v. Moore, 214 Ala, 525, 
108 S 568; Hood vy, Bessemer, 213 Ala, 
225, 104 S 325; Albany v. Spragins, 
208 Ala. 122, 93 S 803; Ex p. Guden- 
rath, 194 Ala. 568, 69°S 629; Ex p. 
Hill, 194 Ala. 559, 69 S 598; Hunts- 
ville v, Pulley, 187 Ala. 367, 65 S 405: 
Birmingham y. Wills, 178 Ala. 198, 
59 S 173; Decatur v. Brock, 170 Ala. 
149, 54 S 209; Montgomery v. Foster, 
133 Ala. 587, 32 S 610; Tuscaloosa v, 
Hill, 14 Ala. A, 541, 69 S 486, 

Alaska.—In re Ketchikan Delin- 
quent Tax Roll, 6 Alaska 653, 669 
[quot Cyc]. 

Ark.—Johnston y. Conway, 151 Ark. 
398, 237 SW 80; Mullins v. Little 
Rock, 131 Ark. 59, 198 SW 262, LRA 
1918B 461; Kirst v. Little Rock St. 
Impr, Dist. No, 120, 86 Ark. 1, 109 
SW 526. 

Cal.—Schumacker vy, Toberman, 56 
Cal. 508; Matter of Market St., 49 Cal. 
DAC». Peo. V,, Austin,» 4% (Cals s8b38° 
Taylor v. Palmer, 31 Cal. 240; Creigh- 
ton v. Manson, 27 Cal. 613. 

Colo.—Pomroy _v. Pueblo Public 
Waterworks, 55 Colo. 476, 1386 P 78; 
Denver v. Kennedy, 38 Colo. 80, 80 
P 122, 467. 

Conn.—Whitmore y. 
Conn, 511, 114 A 686; Ferguson v. 
Stamford, 60 Conn. 432, 22 A 782; 
Bridgeport v. New York, etc., R. Co., 
86 Conn. 255, 4 AmR 68; Clapp v. 
Hartford, Nichols v. 
BE GRODOEL 189, 60 AmD 

6 


D. C.—Allman y. District of Colum- 
bia, 3 App. 8; U. S. v. Edmunds, 14 
D. C.. 142 


Ga.—Atlanta v. Hamlein, 96 Ga. 
381, 28 SE 408; Hayden v,. Atlanta, 
70 Ga. 817. 

Hawaiil.—Von Damm vy. Conkling, 
23 Hawaii 487. 

Ida.—Veatch v. Gibson, 29 Ida. 609, 


Hartford, 96 


35. Conn. 66; 
23 Conn. 


the improvement, unless the consent of the owner 


106 PaTitzZ, 

Ill.—Milan v. Looby, 320 Ill. 515, 
151 NE 501; Chicago v. Chicago City 
R. Co., 309 Ill. 448, 141 NE 141; Har- 
mon v. Arthur, 309 Ill. 95, 140 NE 
53; Ownby v. Mattoon, 306 Ill, 552, 
138 NE 110; Winnetka vy. Taylor. 301 
Ill, 147, 1833 NE 653; Chicago v. Far- 
well, 284 Ill. 491, 120 NE 520; Staun- 
ton v. Bond, 281 Ill. 568, 118 NE 47; 
Kankakee v. Illinois Cent. R. Co., 264 
Til. 69, 105 NE 734; Belleville v. 
Miller, 257 Ill. 244, 100 NE 946; Chi- 
cago v. Marsh, 251 Ill, 298, 96 NE 
250; Nokomis v. Zepp, 246 Ill. 159, 
92 NE 809; Chicago v. Galt, 225 Ill. 
368, 80 NE 285; Peru v. Bartels, 214 
Ill. 515, 73 NE 755; Gage v. Springer, 
211 Ill., 200, 71 NE 860, 103 AmSR 
191; Chicago Sanitary Dist. v. Joliet, 
189 Ill. 270, 59 NE 566; Middaugh y. 
Chicago, 187 Ill. 230, 58 NE 459; Davis 
v, Litchfield, 145 Ill. 313, 33 NE 888, 
21 LRA 563; Kuehner v. Freeport, 
143 Ill, 92, 32 NE 372, 17 LRA 774; 
Louisville, ete., R. Co. vi Hast=St; 
Louis, 134 Ill. 656, 25 NE 962; Wal- 
ters v. Lake, 129 Ill. 23, 21 NE 556; 
Springfield y. Green, 120 Ill. 269, 11 
NE 261; Sterling v. Galt, 117 Ill. 11, 
7 NE 471; Enos v. Springfield, 113 Ill. 
65; Crawford v. Peo., 82 Til. 557; 
Greeley v. Peo., 60 Ill, 19; St. John 
v. East St. Louis, 50 Dll. 92; Wright 
v. Chicago, 46 Ill. 44; Illinois, etce., 
Canal v. Chicago, 12 Ill. 403; Stephani 
v. Chicago Catholic Bishop, 2 Ill. A. 
249. Contra Payne v. South Spring- 
field, 161 Ill. 285, 44 NE 105; White 
v, Peo., 94 Ill. 604. 

Ind.—Adams vy. Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 
49 LRA 797; Ross vy. Stackhouse, 114 
Ind. 200, 16 NE‘ 501; Palmer v. 
Stumph, 29 Ind. 329. 

Iowa.—Diesing v. Marshalltown, 
199 Iowa 1270, 203 NW 693; Riepe 
Est. v. Burlington, 199 Iowa 373, 202 
NW 78; Carpenter v. Hamburg, 179 
Iowa 1168, 162 NW _ 602; Chicago 
Great Western R. Co. yv. Council 
Bluffs, 176 Iowa 247, 157 NW 947; 
Camp v. Davenport, 151 Iowa 33, 130 
NW 187; Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276. Compare supra 
§ 2979 text and note 54 [c] (former 
rule that no benefit to abutting prop- 
erty was necessary to Sustain a spe- 
cial assessment thereon for a local 
improvement), 

Ky.—Pfaffinger v. Kremer, 115 Ky. 
498, 74 SW 238, 24 KyL 2368. Ap- 
parently contra Bullitt v. Selvage, 47 
SW 255, 20 KyL 599. ¢ 

Me.—Dyar v. Farmington Village 
Corp., 70 Me, 515; Brewer Brick Co. 
v. Brewer, 62 Me. 62, 16 AmR 395. 

Md.—Baltimore City v. Maryland 
Trust ,Co.,.135, Mdi, 36; 07--A-i-5 745 
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to such assessment has been expressly given,®* which | 
may be done.®> Nevertheless, to bring a case within 

the rule under consideration, it is necessary that the 

excess Of the amount assessed over the benefits 

accruing to the property assessed for the improve- 

ment should be substantial,®® since exact equality 

of taxation is not always attainable,®°? and approxi- 

- mate equality is all that the law requires.*® 


Maryland Trust Co. v. Baltimore 
City, 125 Md. 40, 93 A 454; Baltimore 
v. Smith, ete., Brick Co., 80 Md. 458, 
31 A 4238; Baltimore v. Hanson, 61 
Md. 462; Gould v. Baltimore, 59 Md. 
380; Burns vy. Baltimore, 48 Md. 198; 


Alexander v. Baltimore, 5 Gill 383, 
46 AmD 630. 
Mass.—Union St. R. Co. v. New 


Bedford, 253 Mass. 304, 149 NE 42; 
Sayles v. Pittsfield Public Works, 222 
Mass. 93, 109 NE 823;.Corcoran v. 
Cambridge, 199 Mass. 5, 85 NE 155, 
18 LRANS 187; Cheney v. Beverly, 
188 Mass. 81, 74 NE 306; White v. 
Gove, 183 Mass. 333, 67 NE 359; Lor- 


_ den v. Coffey, 178 Mass. 489, 60 NE 


124; Hall v. Boston St. Comrs., 177 
Mass. 434, 59 NE 68; Dexter v. Bos- 


ton, 176 Mass. 247, 57 NE 379, 79 
AmSR 306; Sears v. Boston St. 
Comrs., 173 Mass. 350, 53 NE 876, 


Sears v. Boston, 173 Mass. 71, 53 NE 
138, 43 LRA 834; Weed v. Boston, 172 
Mass. 28, 51 NE 204, 42 LRA 642; 
Boston v. Boston, ete., R. Co., 170 
Mass. 95, 49 NE 95; Collins v. Holy- 
oke, 146 Mass. 298, 15 NE 908. 

Mich.—German Lutheran Church 
Soc. v. Mt. Clemens, 179 Mich. 35, 146 
NW 287; White v. Saginaw, 67 Mich. 
33, 34 NW 255; Thomas v. Gain, 35 
Mich. 155, 24 AmR 535. 

Minn.—In re Roberts St., 164 Minn. 
31,.204 NW 558; In re Concord St. 
Assessment, 148 Minn. 329, 181 NW 
859; State v. Pillsbury, 82 Minn. 359, 
85 NW 175; State v. Ramsey County 
Dist. Ct., 29 Minn. 62, 11 NW 133; 
Rogers v. St. Paul, 22 Minn. 494. 

Miss.—Sick v. Bay St. Louis, 113 
Miss. 175, 74 S 272; Macon vy. Patty, 
57 Miss. 378, 34 AmR 451; Daily v. 
Swope, 47 Miss. 367. Compare 
Swayne v. Hattiesburg, 111 S 818 
(holding that a statute which au- 
thorizes the cost of special street 
improvements to be assessed against 
the abutting property according to 
frontage, even as to property more 
burdened than it is benefited, does 
not take property without due proc- 
ess of law, the result coming through 
the exercise of the taxing power of 
the state which is unlimited). 

Mo.—In re Oak St., 308 Mo. 494. 
273 SW 105; St. Louis v. Ranken, 95 
Mo. 189, 8 SW 249; Neenan y. Smith, 
50 Mo. 525. 

Mont.—Power vy. Helena, 43 Mont. 
336, 116 P 415, 36 LRANS 39. 

Nebr.—Futscher v. Rulo, 107 Nebr. 
521, 186 NW 536; Morse v. Omaha, 
67 Nebr. 426, 93 NW 734; Lansing v. 
Lincoln, 32 Nebr. 457, 49 NW 650; 
Hanscom vy, Omaha, 11 Nebr. 37, 7 
NW 739. 

N. J.—Hoboken v. Greenburg, 101 
N. J. L. 406, 128 A 266; Ringer v. 
Paterson, 98 N, J. L. 455, 120 A 24; 
Becker v. Garwood, 96 N. J. L, 327, 
115 A 334; Wssen v. Cape May, 77 
N. J. L. 361, 72 A 49; Rosell vy, Nep- 
tune City, 68 N. J. L. 509, 53 A 199; 
Allison Land Co. v. Tenafly, 68 N. J. 
L. 205, 52 A 231; Frevert v. Bayonne, 
63 N. J. L. 202, 42 A 773; State v. 
West_Hoboken, 51 N. J. L. 267, 17 A 
110; In re Elizabeth Comrs., 49 N. J. 
L. 488; Reynolds v. Paterson, 48 N. J. 
L. 435, 5 A 896; Jersey City v. State, 
43 N. J. L. 638; State v. Reed, 43 N. 
J. L, 186; State v. Jersey City, 43 N. 
J. L, 185; Matter of Drainage of 
Great Meadows, 42 N. J. L. 553 [aft 
43 N. J. L. 456]; State v. Fuller, 39 
N. J. L. 576 [aff 40 N. J. L. 615]; 
State v. Elizabeth, 37 N. J. 
piace he are Sit NG TP Tae 

eid veka ]; State v. Hoboken, 
36 N. J. L. 291; State v. Jersey City, 
36. N. J. L. 56; Matter of Drainage of 
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Lands, 35 N. J. Li. 511; State v. New- 
ark, 27 N. J. L. 185; Howell v. Essex 
County Road Bd., 32 N. J. Ha. 672. 

N. Y.—Roosevelt Hospital v. New 
York, 84 N. Y. 108; Stuart v. Palmer, 
74 N. Y. 183, 30 AmR 289; In re Van 
Antwerp, 56 N. Y. 261; Peo. v. Buf- 
falo, 52 NYS 689; Sharp v. Spier, 4 
eae 76; In re New York, 11.Johns. 

N. C.—Asheville vy. Wachovia Loan, 
ete., Co., 148. N.C. 360, 55 SH 800. 

N. D.—Comp. St. (1913) § 3726. 
Prior to statute see supra text and 
note 52, 

Oh.—Walsh vy. Barron, 61 Oh. St. 
15, 55 NE 164, 76 AmSR 354; Schroder 
v. Overman, 61 Oh. St. 1, 55 NE 158, 
47 LRA 156; Wewell vy. Cincinnati, 45 
Oh, St. 407, 15 NE 196; Raymond y. 
Cleveland, 42 Oh. St, 522; Chamber- 


lain v. Cleveland, 34 Oh. St. 551; 
Reeves v. Wood County, 8 Oh. St. 
333; Hill v. Higdon, 5 Oh. St. 243, 


67 AmD 289; Siefert v. Terrace Park, 
10 Oh. A. 114; Cormany v. Cincinnati, 
One. 179; 26° Oh; Cire Ct N.S. 1405 
Kelly v. Cincinnati, 6 Oh. A. 466; 
Winchell v, Dennison, 5 Oh. A. 103, 27 
OVC A, 284; 39 1Oht. Cir. .Ct.- 202% 
Price v. Toledo, 4 Oh. Cir. Ct. N.S. 
57, 25 Oh. Cir, Ct. 617; State v. Co- 
lumbia Tp., 8 Oh. Cir. Ct. 691, 4 Oh. 
Cir. Dec. 389; Donohue v. Brotherton, 
10 OhS&CP 47, 7 OhNP 367. Contra 
Westenhaver v. Hoytsville, 8 Oh. Cir. 
Ct. N.S.2284); '285 Oh, “Cir! Cty 357. 
Okl.—Wilkins y. Hillman, 45 Okl. 
451, 145 P 1111, LRA1915D 249. 
Or.—Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772; 
Paulson vy. Portland, 16 Or. 450, 19 
P 450, 1 LRA 673 [aff 149 U. S. 30, 13 
SCt 750, 37 L. ed. 6387]. 
Pa.—Philadelphia v. U. S. Housing 
Corp., 280 Pa, 417, 124 A 669; In re 
Murtland St. Sewer, 226 Pa. 478, 75 A 
686; In re Park Ave. Sewers, 169 Pa. 
433, 32 A 574; Seely v. Pittsburgh, 82 
Pa. 360, 22 AmR 760; Wistar v. 
Philadelphia, 80 Pa. 505, 21 AmR 112; 
In re Washington Ave., 69 Pa. 352, 
8 AmR 255; 
phia, 65 Pa. 146, 3 AmR 615; Mc- 
Gonigle v. Allegheny, 44 Pa. 118; 
Schenley v. Com., 36 Pa. 29, 78 AmD 
359; Kirby v. Shaw, 19 Pa. 258; Har- 
risburg v. Cummings, 6 Pa. Dist. 437; 
Philadelphia v. Verner, 8 Pa. Co, 97. 
Tig I.— Cleveland y. Tripp, 13 R. I. 
Tenn.—Nashville v. Madison Park 
Land Co., 2983 SW 588; Rockwood vy. 
Rodgers, 154 Tenn. 638, 290 SW 3881. 
Tex.—Hutcheson v. Storrie, 92 Tex. 
685, 51 SW 848, 71 AmSR 884, 45 
LRA 289 [rev (Civ. A.) 48 SW 785, 
and overr Adams v. Fisher, 75 Tex. 
657, 6 SW 772]; Beatty v. Panhandle 
Constr. Co, (Civ. Ai)! 275 Sw. 716; 
Denison v. Smith, (Civ. A.) 260 SW 
207; Dallas v. Atkins, (Civ. A.) 197 
SW 5938; Kettle v. Dallas, 35 Tex. Civ. 
A. 6382, 80 SW 874. 
Waltenspiel, 45 
147 P 908. 


Utah.—Lannan v. 
Utah 564, 
Vt.—Corliss v. Richford, 85 Vt. 85, 
81 A 234; Barnes v. Dyer, 56 Vt. 469. 
Va.—Green v. Ward, 82 


Wash.—In re Shilshole Ave., 94 
Wash. 5838, 162 P 1010; In re Shils- 
hole Ave., 85 Wash. 522, 148 P 781; 
James y. Seattle, 49 Wash, 347, 95 P 
27.3, 

W. Va.—Huntington Engineering 
Co. v. Gallaher, 101 W, Va. 110, 132 
SE 866; Holswade v. Huntington, 96 
W. Va. 124, 122 SE 449; St. Marys v. 
Locke, 73 W. Va. 30, 80 SE 841. 


Hammett v. Philadel-| 
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[§ 3073] (2) Considerations on Which Rule Based. 
An assessment which substantially exceeds the bene- 
fits conferred is not taxation but confiscation.*? 
view taken is that, where the special benefit to the 
property is clearly exceeded by the amount of the 
assessment, the assessment is in violation of the con- 
stitutional provisions against the taking of private 
property for public use without just compensation,®” 


The 


Wis.—Bekkedal v. Viroqua, 183 
Wis. 176, 196 NW 879, 197 NW 707; 
Boettger v. Two Rivers, 157 Wis. 60, 
144 NW 1097, 147 NW 66; Spence v. 
Milwaukee, 132 Wis. 669, 113 NW 38; 
Hale v. Kenosha, 29 Wis. 599. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439. 

[a] The test in special assessment 
proceedings is that the assessment 
shall not exceed the special benefit 
to the property assessed. Harmon v. 
Arthur, 309 Ill. 95, 140 NE 53; Win- 
netka v. Taylor, 301 Ill. 147, 133 NE 
653; Belleville v. Miller, 257 Ill. 244, 
100 NE 946; Nokomis vy. Zepp, 246 Ill. 
159, 92 NE 809. 

54. Schroder v. Overman, 61 Oh. 
St. 1, 55 NE 158, 47 LRA-156; Cor- 
many v. Cincinnati, 7 Oh. A. 179, 26 
Oh. Cir. Ct. N. S,; 140; Winchell v. 
Dennison, 5.:\Oh. A., 103, 27 O; CC. AY 
284, 39: ‘Oh. Cir. Ct. 202. 

55. Stodola v. Cedar Rapids, 192 
Iowa 1025, 183: NW 607. 3 

[a] Thus consent may be given 
by a eontract providing that the 
property may be assessed for a pub- 
lic improvement by the front-foot 
rule. Stodola v. Cedar Rapids, 192 
Iowa 1025, 183 NW 607. 

56. U. S.—Norwood vy. Baker, 172 
U. S. 269, 19 SCt 18%, 43 L.-ed. 443. 

Ark.—Ft: Smith Pav. Dist. No. 36 
vy. Little, 170 Ark. 1160, 282 SW 971. 

Md.—Maryland Trust Co. v. Balti- 
more City, 125 Md. 40, 98 A 454. 

Mass.—Workman vy. Worcester, 118 
Mass, ‘168. 

Mo.—Whitsett v. Carthage, 270 Mo. 
269, 198 SW 21, 

Oh.—Cormany vy. Cincinnati, 30 O. 
CevAn L249: 

57. Norwood v. Baker, 172 U. S. 
269, 19 SCt 187, 43.L. ed. 448. 

58. Whitsett v. Carthage, 270 Mo. 


269, 193 SW 21 

59. Sick v. Bay St. Louis, 113 
Miss. 175, 74. .S 272; Harrisburg. v. 
McPherran, 14 Pa. Super. 473 [aff 200 
Pa. 3438, 49 A 988]. 

60. U. S.—Norwood v. Baker, 172 
U; S. 269, 19 SCt 187, 43° LL. ed. 443. 

Ark.—Kirst v. Little Rock St. 
Impr. Dist, No, 120, 86 Ark. 1, 109 
SW, 526. 

D. C.—Allman y. District of Co- 
lumbia, 8 App. 8. 

Ill.— Crawford v. Peo:, 82 Ill. 557. 

Kan.—Gilmore v. Hentig, 33 Kan. 
156). SP T8L, : 

Ky.—Louisville v. Louisville Roll- 
ing Mill Co., 3 Bush 416, 96 AmD 
248; Lexington v. McQuillan, 9 Dana 
5138, 85 AmD 159. 

Me.—Dyar v. Farmington Village 
Corp., 70 Me. 515. 

Mich.—Thomas vy, Gain, 35 Mich. 
155, 24 AmR 535, 

Minn.—In re Concord St. Assess- 
ment, 148 Minn. .329, 181 NW 859; 
State v. Bly, 129 Minn, 40, 151 NW 
545, AnnCas1916B 189; State v. Pills- 
bury, 82 Minn, 359, 85 NW 175; State 
v. Brill, 58 Minn. 152, 59 NW 989. 
‘’Mont.—Power v. Helena, 438 Mont. 
336, 116 P 415, 86 LRANS 39. 

Nebr.—Futscher yv. Rulo, 107 Nebr. 
521, 186 NW 5386. 

N. J.—State v. Newark, 37 N. J. L. 
415, 18 AmR 729; State v. Hoboken, 
86 N. J. L. 291. 

N. Y.—Stuart v. Palmer, 74'N. Yi. 
183, 30 AmR 289. ‘ 

Oh.—Wewell v. Cincinnati, 45 Oh. 
St. 407, 15 NE 196; Chamberlain v. 
Cleveland, 34 Oh. St. 551. 

Pa.—Seely v. Pittsburgh, 82 Pa. 
360, 22 AmR 760; In re Washington 
Ave., 69 Pa, 352, 8 AmR 255; Ham- 
mett v. Philadelphia, 65 Pa. 146, 3 
AmR 615, 
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and without due process of law.®! Nor as to the 
excess can it be successfully maintained that such 
an imposition is legitimate as an exercise of the 
power of taxation since the imposition has none of 
the essential characteristics of a tax.%? 

Validity and construction of statutes. <A statute 
will not be declared unconstitutional because in a 
particular instance the amount assessed under the 
strict letter of the statute may exceed the value of 
the property,®* but such a statute should be so 
interpreted that the apportionment of damages would 
be limited to the benefits;5* and, if necessary, the 
requirement that assessments shall not exceed the 
benefits will be read into an otherwise valid assess- 
ment statute.*®> But a statute which assumes to fix 
a legal standard of assessment, which does not 
comport with reasonable certainty a limitation on 
the amount of the assessment to the benefits con- 
ferred, falls short of constitutional requirements 
and affords no basis for an assessment.°° 

[§ 3074] ¢c. Statutory Limitations on Amount— 
(1) According to Value of Property Assessed—(a) 
Individual Lots or Tracts. While a special assess- 
ment for local improvements is not a tax or special 
taxes within the meaning of constitutional or statu- 
tory provisions limiting the amount of taxes which 


Tex.—Hutcheson v. Storrie, 92 Tex. Iowa.—Diesing 
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v. Marshalltown, 


eT Oe ae ee oe 
s ane Te 


ee, 


may be levied,®? frequently the amount of an as: 
sessment for local improvements is limited by stat- 
ute to a certain percentage of the value of individual 
lots or tracts assessed.*8 Where property is assessed 
in excess of the limitation so fixed, there is a taking 
of property without due process of law,®® and the 
assessment is void as to the excess,’° but only to that 
extent.’ 


[§ 3075] (b) Entire Assessment Districts. Some © 


statutes or charters, unlike those just considered,’ 


do not limit the amount for which each individual ° 


piece of property may be assessed, but merely limit - 
the amount which may be assessed against all the 
property included in an assessment district.7* It has 
been so held under a statute providing that no single 
improvement shall be undertaken which alone will 
exceed in cost a designated percentage of the value 
of the real property in the district,’* and under a 
statute providing that property within an improve- 
ment district shall not be assessed in excess of a 
designated amount of the assessed valuation of all 
property in the district.7° Under these provisions 
the limit of the assessable cost is fixed by the total 
valuation of the real estate within the entire dis-- 
trict, even if some of the property therein is not 
benefited and not subject to assessment.*® The only 


locality should be taken. In such 


[§§ 3073-3075 


685, 51 SW 848, 71 AmSR 884, 45 LRA 
289: Rudolph S. Blome Co, v. Herd, 
(Civ. A.) 185 SW 53. 

Vt.—Barnes v. Dyer, 56 Vt. 469. 

W. Va.—Huntington PEngineering 
Co. v. Gallaher, 101, W. Va. 110, 182 
SE 866. 

61. Mass.—Sears v. Boston St. 
Comrs., 173 Mass. 350, 53 NE 876. 

Nebr.—Futscher v. Rulo, 107 Nebr. 
521, 186 NW 536. , 

Oh.—Walsh v. Barron, 61 Oh. St. 
15, 55 NE 164, 76 AmSR 354. 

Tex.—Hutcheson v. Storrie, 92 Tex. 
685, 54 SW 848, 71 AmSR 884, 45 LRA 
289 [overr Adams v. Fisher, 75 Tex. 
657, 6 SW 7721. : 

Wis.—Bekkedal v. Viroqua, 183 
Wis. 176, 196 NW 879, 197 NW 707. 

62. Tide Water Co. v. Coster, 18 
N. J. Eq. 518, 90 AmD 634. 

63. Martin yv. District of Colum- 
bia, 205 U. S, 135, 27: SCt 440, 51 L. 
ed. 743. 

64. Martin v. District of Colum- 
bia, supra. 

65. Von Damm vy. Conkling, 23 Ha- 
waii 487 (a statute providing that 
the cost of improvements shall be 
assessed against the lands benefited 
thereby is not unconstitutional as 
providing for a taking of private 
property without due process of law, 
merely because it does not expressly 
provide that the amount of the as- 
sessment shall not substantially ex- 
ceed the special benefit conferred). 

66. Corliss v. Richford, 85 Vt. 85, 
81 A 234; Barnes v. Dyer, 56 Vt. 469. 

[a] As, for instance, a_ statute 
providing for an assessment for each 
Jandowner’s ‘just share of the ex- 
pense.” Corliss v. Richford, 85 Vt. 
$5, 81 A 234. 

67. See supra § 2816. 

68. Ala.—Inge v. Mobile Public 
135 Ada; 187,/33° S .678, 93 
AmSR 20. 

Cal.—City St. Impr. Co. v. Quigley, 
191 Cal. 149, 215 P 390; Federal 
Constr. Co. v. Wolfson, 186 Cal. 267, 
199 P 512, 29 ALR 1098; City St. 
Impr. Co. v. Pearson, 181 Cal. 640, 
185 P 962, 20 ALR .1817; Warren v. 
Postel, 99 Cal. 294, 33 P 930; Kreling 
v. Muller, 86 Cal. 465, 25 P 10, 

Ill—Des Plaines v. Winkelman, 
270 Ill. 149, 110 NE 417; Bristol v. 
Chicago, 22 Ill. 587; Morrison y. Chi- 
cago, 22 Ill. 573. 

Ind.—Elkhart v. Wickwire, 121 Ind. 
331, 22 NE 342. 


199 Iowa 1270, 203 NW 693; Illinois 
Cent. R. Co. v. Pomeroy, 196 Iowa 
504, 194 NW 9138; Snyder v. Belle 
Plaine, 180 Iowa 679, 163 NW _ 594; 
Chicago Great Western R. Co. v. 
Council Bluffs, 176 Iowa 247, 157 NW 
947; Camp yv. Davenport, 151 Iowa 33, 
130 NW 187. 

Ky.—Kevil v. Hawthorne, 205 Ky. 
426, 265 SW 937; Kevil v. Nuckols, 
198 Ky. 798, 250 SW 84; Wickliffe v. 
Greenville, 170 Ky. 528, 186 SW 476; 
Bayes v. Paintesville, 166 Ky. 679, 
683, 179 SW 623, LRA1916B 1027; 
Covington v. Schlosser, 141 Ky. 838, 
133 SW 987; Neff v. Covington Stone, 
ete.,, Co.; 2108 Ky. 457, 65. SW .697, 
56 SW 7238, 21 KyL 1454, 22 Kyl 139. 

Mich.—Van Zanten v. Grand Haven, 
174 Mich. 282, 140 NW 471; Corliss v. 
Highland Park, 132 Mich. 152, 98 NW 
610, 95 NW 416; Boehme v. Monroe, 
106 Mich, 401, 64 NW 204, 

A i Oe on vy. Krenning, 23 Mo. A. 
Nebr.—Futscher vy. Rulo, 107 Nebr. 
521, 186: NW 536. 

N. Y.—In re Schell, 76 N. Y. 432; 
In re St. Mark’s Church, 11 Hun 381 
[aff 74 N. Y. 610 mem]; Matter of 
New York, 84 Mise, 615, 146 NYS 216; 
In re St. Andrew’s Church, 4 NYS 
205 [aff 121 N. Y. 708 mem, 24 NE 
1101 mem]. 

N. C.—Charlotte v. Brown, 165 N. 
C. 435, 81 SE 611; Hilliard v. Ashe- 
ville, 118: N. C. 845, 24 SE 738. 
Toledo, 80 Oh. St. 
; ; Hays v. Cincinnati, 
62 Oh. St. 116, 56 NE 658; Birdseye 
v. Clyde, 61 Oh. St. 27, 55 NE 169; 
Cincinnati v. Connor, 55 Oh. St. 82, 
44 NE 582; Cherington v. Columbus, 
50 Oh. St. 475, 34 NE 680; Cincinnati 
v. Oliver, 31 Oh. St, 371; Crossley v. 
ay seeg 10 Oh. Cir, Ct. 286, 6 Oh. Cir. 

ec. 

Tenn.—Athens v. Dodson, 154 Tenn, 
469, 290 SW 36. 

Wis.—Peterson  v, Phillips, 189 
Wis. 246, 207 NW 268; Weise v. Green 
Bay, 143 Wis. 198, 126 NW 681. 

[a] Reason for so limiting.—‘‘It 
is just that there should be some 
limitation in this regard. The theory 
of local assessments for local im- 
provements requires it. For while 
the property owners of the locality 
are more benefited by the improve- 
ment than the other inhabitants of 
the city, they would not be more 
benefited if all their property in the 


case, they would be in exactly the 
same condition as the other inhab- 
itants of ‘the city, so far as benefits 
are concerned, but in a far worse 
condition with reference to the bur- 
den. Some limit, therefore, is de- 
manded by the theory of such assess- 
ments, and by common _ justice.” 
Kreling v. Muller, 86 Cal. 465, 469, 
25 P 10; 

69. Matter of Washington Ave., 
171 App. Div. 342, 156 NYS 796. 

70. Elkhart v. Wickwire, 121 Ind. 
331, 22 NE 342; Covington v. Schlos- 
ser, 141 Ky. 838, 188 SW 987; Char- 
outa v. Brown, 165 N. C. 435, 81 SE 

71. Elkhart v. Wickwire, 121 Ind. 
331, 22> NE 342; Kevil v. Hawthorne, 
205 Ky. 426, 265 SW 937; Kevil v. 
Nuckols, 198 Ky. 798, 250 SW 84, 

72. See supra § 3074. 

73. See cases infra this section. 

74. Withrow ov. - Nashville, 145 
Ark, 340, 224 SW 614: White v. 
Loughborough, 125 Ark. 57, 188 SW 
10; Kirst v. Little Rock St. Impr. 
Dist. No. 120, 86 Ark. 1, 109 SW 526. 

75. State v. Spokane County Super. 
Ct., 82 Wash. 37, 143 P 455; Van der 
Creek v. Spokane, 78 Wash. 94, 138 
P 560; Hapgood v. Seattle, 69 Wash. 
497, 504, 125 P 965; Ferry vy, Tacoma, 
34 Wash. 652, 76 P 277, 

“Manifestly these statutes and 
charter provisions do not constitute 
a limitation upon the amount which 


each tract may be charged by spe- ~ 


cial assessment; but, like a general 
debt limit prescribed by constitution 
or statute against a municipality, 
refer to the total debt which may be 
incurred ag compared with the total 
assessed value of the property in the 
entire district. It is simply a meas- 
ure of the amount of the entire debt 
which may be incurred, and is not a 
measure of how much each particu- 
lar tract or class of tracts may be 
charged in raising funds to pay such 
debt.” Hapgood v. Seattle, supra. 
[a] As otherwise expressed, the 
unit for determining when the local 
assessment exceeds a designated per- 
centage of the assessed valuation of 
the property is the entire assessment 
district and not the particular blocks, 
lots, or tracts of property therein. 
Boy v. Tacoma, 34 Wash. 652, 76 
Hapgood v. Seattle, 69 Wash. 


76. 
1497, 125 P 965. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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felneties as to any particular parcel is that the 
assessment shall not exceed the actual value of the 
benefit received.77 Under some statutes there is no 
limitation of value when an improvement is peti- 
tioned for by property owners except that which is 
specified in their petition.’* Where the report of 
commissioners of an assessment district includes an 
item for unforeseen expenses and the estimated cost 
including that item exceeds the statutory limit, the 
assessment cannot be upheld on the theory that the 
item might not be needed.”® 

[§ 3076] (c) Validity, Construction, and Opera- 
tion of Statutes®°—aa. In General. The validity of 
the statutes limiting the amount which may be levied 
on property to defray the cost of local improvements 
has usually, but not always, been upheld.8? Being 
in the nature of a tax exemption, they must be 
strictly construed** and are not applicable except 
in cases for which the limitation is plainly pro- 
vided. They are not retroactive in operation®® 
and do not apply to an improvement which the prop- 
erty owners have already petitioned for,®* or to a 
district organized before their passage.8? Under the 
general rule®® assessments made under these statutes 
are, of course, subject to the limitation that the 
amount of the assessment must not be in excess of 


77. Kirst v. Little Rock St. Impr. 
Dist. No. 120, 86 Ark. 1, 109 SW 526. 
See also supra § 3072 

78. James v. Seattle, 49 Wash. 
OLE 99. P32 

79. Meyer v. Paving Dist. No. 3 
Bd. of Impr., 148 Ark. 623, 231 SW 12: 

80. Of assessment statutes gen- 
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No. 1, 144 Ark, 38, 
Act No. 39, approved Jan. 26, 1920, 
authorizing certain named street im- 
provement districts to exceed in the 
cost of the improvement twenty per 
cent of the assessed valuation of the 
real property, is unconstitutional, as 
Kirby Dig. § 5683, limiting the cost 
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the benefits received ;8® but an assessment will not 
be set aside on the ground that it is slightly in 
excess of the statutory limit,®° especially where there 
is some evidence that the assessment is within the 
statutory limit; and, although a statute limits the 
cost of an improvement to a designated percent of 
the value of all the property in an assessment dis-’ 
trict®? and the cost is beyond the statutory limit, 
the statute is not violated where the excess is made 
up by the city and the assessment does not exceed 
the statutory limit.°? Where the property owner is 
given the option to pay his assessment in cash or to 
pay it in a designated number of annual installments 
with interest, and the assessment if paid in cash 
is within the statutory limit, the statute is not vio- 
lated by reason of the fact that, if the owner elects 
to pay in installments. the aggregate of the install- 
ments with interest will exceed the statutory limit.%* 

[§ 3077] bb. Limitation as Affected by Number of 
Improvements—(aa) In General. While there is 
some authority to the contrary,®® it has been gen- 
erally held that if separate and distinct improve- 
ments are ordered, an assessment may be levied for 
each for any amount within the statutory lmita- 
tions;°° and this is so whether the improvements 


’ 


payment of the assessment in install- 
ments. Fay Impr., Co. v. Hanlon, 193 
Cal. 709, 227 P 482. (2) But if no 
provision is made for installment 
payments, an assessment in excess 
of the statutory limitations is in- 
valid. Federal Constr. Co. v. Wolf- 
son, 186 Cal. 267, 199 P 512, 29 ALR 


221 SW 866 (Spec. 


erally see supra §§ 2823, 2826. 

81. U. S.—Martin v. District of 
Columbia, 205 U. S. 135, 27 SCt 440, 
51 L. ed. 743. 

Ala,—Inge v. Mobile Public Works, 
135 Ala. 187, 33 S 678, 93 AmSR 20. 

Hawaii.—Von Damm vy. Conkling, 
23 Hawaii 487. 

Oh.—Parsons y. Columbus, 50 Oh. 
St. 460, 34 NE 677. 

Wis.—Weise v. Green Bay, 143 Wis. 
198, 126 NW 681. 

[a] Delegation of power to ex- 
empt from taxation.—A statute lim- 
iting the amount to be assessed 
against the abutting property owner 
for the cost of street paving con- 
structed on a concrete foundation is 
not unconstitutional as an attempted 
unlawful delegation to cities of the 
power to exempt property from taxa- 
tion. The classification of permanent 
pavements on a concrete toundation 
is a valid classification, and the class 
may properly be made the subject of 
special and peculiar legislation, not- 
withstanding in some isolated and in- 
frequent cases inequality may result. 


Weise v. Green Bay, 143 Wis. 198, 
126 NW 681. 
[b] Constitutional limitation 


against assessment in excess of bene- 
fits.—A charter providing for the as- 
sessment against property owners of 
the cost of street improvements to 
be measured by special benefits ac- 
eruing to the property, and providing 
that in no case shall the assessment 
exceed ‘‘four dollars per front foot,” 
is not violative of a constitutional 
provision that “no municipality shall 
make any assessment for the cost of 
street paving in excess of the in- 
creased value of the property by 
reason of the special benefits derived 
from the improvement,” so long as 
the amount of the assessment made 
in accordance with the measure pro- 
vided in the statutes does not exceed 
the increased value of such property 
by reason of the special benefits de- 
rived from; the improvement. Inge 
v, Mobile Public Works, 135 Ala. 187, 
33 S 678, 98 AmSR 20. 

_ $2. Skipper v. Street Impr. Dist. 
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to twenty per cent, was enacted un- 
der Const. art 19 § 27, and such limit 
could not be increased after petition 
for the improvement without a new 
petition. It was evidently the inten- 
tion of the framers of the constitu- 
tion that the petition, when signed by 
the property owners, must be consid- 
ered with reference to the statutes 
then existing for the purpose of car- 
rying into effect the constitution. 
Otherwise a majority of the owners 
of real property might sign a petition 
thinking that the amount of taxation 
they would have to pay for the im- 
provement was limited by the exist- 
ing laws, and the legislature might 
afterward materially increase their 
burden of taxation). To same effect 
Brundidge v. Crutchfield, (Ark.) (222 
SW 370. 

83. Mound City Constr. Co. ‘v. 
Macgurn, 97 Mo. A. 403, 71 SW 460; 
Allen vy. Krenning, 23 Mo. A. 561. 
See also Taxation [387 Cyc 892]. 

84. Fay Impr. Co. v. Hanlon, 193 
Cal. 709, 227 P 482; Heman v. Wolff, 
338 Mo, A. 200; Cincinnati v. Jung, 5 
OhS&CP 549, 7 OHNP 665; Gerlach v. 
Spokane, 68 Wash. 589, 124 P 121. 

[a] Thus (1) where such limita- 
tion applies in terms only to street 
improvements, an assessment for 
sewers will not be affected by it. 
Heman v. Wolff, 33 Mo, A, 200; Cin- 
cinnati v. Jung, 5 OhS&CP 549, 7 
OhNP 665. (2) Where the city has 
provided itself with a general plan 
for the improvement of streets as au- 
thorized so to do by statute, the re- 
striction of another statute limiting 
assessments to fifty per cent of the 
valuation of the land assessed has 
no application in view of the optional 
clause therein expressly authorizing 
the city to “avail itself of this act 
... but it shall not be construed as 
a taking away” from such city any 
power possessed under its charter or 
any state law. Gerlach v. Spokane, 
68 Wash. 589, 124 P 121. 

[b] Installment payments. — (1) 
By the express provisions of some 
statutes, the limitation does not ap- 
ply where provision is made for the 


1098; City St. Imp r. Co, v. Pearson, 
181 Cal. 640, 185 P. 962, 20 ALR 1317. 

85. Skipper Vv. Street Impr. Dist. 
No. 1, 144 Ark. 38, 221 SW _- 866; 
eee v. Moore, 112 Ark, 254, 165 Sw 


86. Deane v. Moore, supra (to 
give it that effect would be to im- 
pose an additional burden upon the 
property owners without first obtain- 
ing their consent as required by the 
constitution). 

87. Skipper v. Street Impr. Dist. 


No. 1, 144 Ark, 38, 221 SW 866. 
88. See supra § 3072. 
89. Inge v. Mobile Public Works, 


135 Ala, is7, 33 S 678, 98 AmSR 20; 
Walsh v. Barron, 61 Oh. St. 15, 55 NE 
164, 76 AmSR $354. 
90. Prentice v. Toledo, 11 Oh. Cir, 
Ct. N. S. 299, 30 Oh. Cir? Ct. 568. 
Statutory limitation see supra § 


3074. 

91. Prentice v. Toledo, 11 Oh. Cir. 
CEFN 8.212995 530 Ons) Girs Cia0's. 

92. See supra § 3075. 

93. Beane v. Moore, 112 Ark, 254, 
165 SW. 6389; McDonnell v.. Little 
Rock Impr. Dist. No. 145, 97 Ark, 334, 
133 SW 1126; Hapgood v. Seattle, 69 
Wash. 497, 125 P 965. 

94. City Constr (Co. vy. Kenny, 
(Cal. A.) 256 P 601; Wilcox v, Edger- 
ton, 103 Oh. St. 267, 133 NE 78. 

95. Charlotte v. Brown, 165 N. C. 
435, 81 SE 611. ¢ 

96. Ark.—Bottrell v. Hollipeter, 
135 Ark. 315, 204 SW 843. 

Cal.—Warren v. Postel, 99 Cal, 294, 
33 P 930. 

Iowa.—Miller v. Sheldon, 198 Iowa 
855, 220 NW 341; Curtis v. Dunlap, 
202’ Towa 588, 210 NW 800; Durst v. 
Des Moines, 164 Iowa 82 145 NW 528. 

Ky. —Covington Vv. Sullivan, 172 Ky. 
534, 189 SW 709; Covington v. Schlos- 
ser, 141 Ky. 338, 133 SW. 987. 

Mich. —Nowlen v. Benton Harbor, 
134 Mich. 401, 96 NW 450. 

Mo.—Allen vy. Krenning, 23 Mo, A. 
561. 

Oh.—Hunt v. Hunter, 11 Oh. Cir. 
Ct.. 69, 5 Oh. Cir. Dec. 90;' Toledo v- 
Toledo Sav. Bank, etc., Co., 5 OhS&CP 
97, 7 OhHNP 330. 
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are ordered and made at different times,®* or at the 
The statutory limitation apples to 
each distinct nnprovement and not to the aggregate 
of all improvements which may be chargeable 
against the property,®® but the limitation may not 
be evaded by letting separate contracts for different 
parts of one improvement and basing a separate 
assessment on each,! or by the creation of several 
districts for the construction of one improvement.’ 

As elsewhere shown, 
it is generally held that a corner lot may be assessed 
for improvements made on either street upon which 
And while there is some authority to 
the contrary, the better view is that this rule is not 
affected by the existence of a statute limiting the 
assessment to a certain percentage of the value of 
the property assessed, and that corner lots may be 
assessed for the improvement of each street up to 


same time.°® 


[§ 3078] (bb) Corner Lots. 


it abuts.® 


the statutory limit.® 


[§ 3079] (d) Determination of Value. Where the 


[a] In other words, each separate 
improvement is to be dealt with on 
its own merits, and the statutory 
limitation is to be applied in the case 
of each distinct improvement with- 
out reference to other burdens which 
the property: may have been com- 
pelled to bear for the construction of 
other improvements. Durst v. Des 
Moines, 164 Iowa 82, 145 NW 528. 

[b] Rule applied.—Where a con- 
tract for paving. streets generally 
and a contract for paving a portion 
of a certain street and an alley were 
made under separate resolutions and 
treated in the record as separate 
proceedings, improvements thereun- 
der were separate, and property bene- 
fited separately assessable for each. 
Curtis v. Dunlap, 202 Iowa 588, 210 
NW 800. 

[ec] Street improvements and 
sewer improvements are distinct im- 
provements within the rule. Coving- 
ton vy. Sullivan, 172 Ky. 534, 189 SW 
709. See Bottrell y. Hollipeter, 135 
Ark, 315, 204 SW 843 (grading and 
paving streets, and curbing, gutter- 
ing, and storm sewering them are not 
necessarily but a single improve- 
ment). ; 

{d] The paving of two different 
streets constitutes two different im- 
provements, and the fact that the 
separate improvements may each 
operate to create like special benefits 
upon the same lot does not serve to 
effect their coalescence into a single 
improvement for the purposes of the 
statute limiting the imposition of 
special assessments. Durst v. Des 
Moines, 164 Iowa 82, 145 NW 528. 

97. Durst v. Des Moines, supra. 

98. Miller v. Sheldon, 198 Iowa 
855, 858, 200 SW 341. 

“The interval of time is but an 
artificial test; and if, in fact and in 
law, the two projects constitute two 
independent improvements, they 
should not be viewed as a single im- 
provement for the sole reason that 
the city has seen fit to provide and 
execute both improvements at the 
same time, or within a brief period 
of time.” Miller v. Sheldon, supra. 

99. Allen v. Krenning, 23 Mo. A. 


1. Cal.—Kreling v. Muller, 86 Cal. 
465, 25 P 10. 

Iowa.—Balley v. Des Moines, 158 
Iowa 747, 188 NW 853. 
Ky.;—Covington v. 
Ky. 534, 189 SW 709. See Neff v. 
Covington Stone, ete., Co., 108 Ky. 
457, 55 SW 697, 56 SW 723, 21 KyL 
1454 (while the town authorities can- 
not improve a street by piecemeal, so 
as in all to exceed twenty-five per 
centum of the value of the property 
to be charged, that question cannot 


Sullivan, 172 


be raised unless it appears that the }constitutes of 


limit has in fact been exceeded). 


g 
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method of determining the value of property for 
assessment is provided for by limiting statute or 
charter,® its provisions must be complied with to 
give validity to the assessment.’ 


Under statutes making the actual 


value at the time of the assessment and not the 
assessed value the basis for fixing a special assess- 
ment, and making the last preceding assessment 
roll prima facie evidence of such value,® in determin- 
ing the actual value due regard must be given to 
such last assessment.1° 
it is also permissible to consider the cost of the 
improvement,!! the probable future growth of the 
town,!? and the situation and surroundings of the 
lots, their availability and desirability for resi- 
dential’? or business!+ purposes, proximity to other 
desirable property,!® nearness to schools, churches, 
etc.,!° the value of and improvement of other lots 


In determining such value, 


in the vicinity,!7 and the prices at which similar 


N. Y.—In re Walter, 75 N. Y. 354. 


Oh.—Hunt v. Hunter, 11 Oh. Cir. 
Cty605 Oh Cir, Decs 90, 
[a] What are single improve- 


ments.—Assessments for street im- 
provements and for sidewalk im- 
provements under different contracts 
should be treated as one, and abut- 
ting property may be assessed only 
up to one half of its value. Coving- 
ers v. Sullivan, 172 Ky. 584, 189 SW 

{b] Curbing, guttering, and pav- 
ing.—Under a statute authorizing a 
city to improve a street by curbing, 
guttering, and paving it, the entire 
work of paving, curbing, and gut- 
tering is to be considered as a single 
improvement, and the city cannot 
make separate assessments for the 
purpose of evading the _ statutory 
limitation. Bailey vy. Des Moines, 158 
Iowa 747, 188 NW 8538, ° 

2. Bottrell v. Hollipeter, 135 Ark. 
315, 204 SW 848; Rogers v. Semmes, 
123 Ark. 467, 185 SW 479; Harnwell 
v. White, 115 Ark. 88, 95, 171 SW 108; 
Bateman vy. Clarendon Impr. Dist. 
No. 1, 102 Ark. 306, 143 SW 1062, 

“The manifest intention of the law 
authorizing those who desire their 
property assessed for the purpose of 
making a designated public improve- 
ment and limiting the cost of such 
single improvement for their protec- 
tion, as well as of all those who are 
required to pay, whether the im- 
provement is desired by them or not, 
can not be evaded by splitting the 
entire improvement prayed for by 
the petitioners into separate sections 
or portions, and authorizing and 
establishing districts for the making 
of each portion that the single im- 
provement undertaken may be within 


the cost limited by law.” Harnwell 
v. White, supra. 
[a] District formed to complete 


improvement commenced by another 
district.—Where a sewer district is 
formed to complete an improvement 
commenced under another sewer dis- 
trict, there is only a single improve- 
ment within a statute providing that 
no improvement shall exceed in cost 
twenty per cent of the real property 
values of the district, and where the 
first sewer district had incurred the 
debt limit provided for by statute, 
the second district is void. Rogers 
v. Semmes, 123 Ark. 467, 185 SW 479. 
Compare Sembler v. Water, etc., 
Impr. Dist. No. 2, 109 Ark, 90, 158 
SW 972 (the formation of a water 
and = light improvement district, 
which embraces an assessing dis- 
trict and additional territory for the 
purpose of reconstructing water- 
works and lighting facilities, is a 
new and independent project which 
itself a single 
provement and is not restricted by 


im- | 


property sold at or about the time of the levy.’® 


the twenty per cent limitation upon 
the cost of the original improve- 
ment). 

3. See supra § 2925. 

4. Charlotte v. Brown, 165 N. C. 
435, 81 SE 611 (where a statute 
limits the amount of an assessment 
to a designated per cent of the tax- 
able value of the property, that valu- 
ation must control whether the prop- 
erty lies upon one or several strecis, 
and although the property lies in two 
assessment districts). 


5. Miller v, Sheldon, 198 Iowa 
855, 200. NW 341; Durst v. Des 
Moines, 164 Iowa 82, 145 NW 528; 


Covington v. Schlosser, 141 Ky. 838, 
133 SW 987; Allen v. Krenning, 23 
Mo. A. 561. 

[a] As otherwise expressed, ‘the 
fact that one street is improved at a 
cost not exceeding one-half the value 
of the lot does not deny the city the 
right to charge the cost of improving 
the other street against the lot to the 
extent of one-half of its value, as 
each street is to be treated sepa- 
rately and entirely independent of 
the other street. The limitation upon 
the amount of the assessment applies 
only to the improvement of each 
street upon which the lot fronts. In 
no other way can the intention of the 
statute be carried out or equal jus- 
tice be done between lot owners. In 
some instances, perhaps many, this 
may result in charging corner lots 
with improvements greatly in excess 
of one-half their value, but this con- 
dition is brought about by the loca- 
tion of the lot, and the burden is im- 
posed because the lot enjoys the 
benefits of two streets and, therefore, 
should be charged with the improve- 
ment of each of them.’’ Covington v. 
Sas 2 141 Ky. 838, 842, 1833 SW 


6 See statutory and charter pro- 
visions. 

7. See cases infra this section. 

8. See Curtis v. Dunlap, 202 Iowa 
588, 210 NW 800; Hansen v, Missouri 
Valley, 178 Iowa 859, 160 NW 346 
(Code Suppl. [19138] § 792a). 

9. See Turley vy. Dyersville, 202 
Iowa 1221, 211 NW _ 723; Belknap v. 
Onawa, 192 Iowa 1388, 186 NW 452 
(Code Suppl. [1913] § 792a). 

0. Turley v. Dyersville, 202 Iowa 
211 NW 7238. 

1l. Belknap vy. Onawa, 192 Iowa 
, 186 NW 452, 

1221, 211 NW 723. 

13. Turley v. Dyersville, supra; 
Belknap v. Onawa, 192 Iowa 1383, 186 
NW 452. 

14. Belknap v. Onawa, supra. 

15. Belknap v. Onawa, supra. 

16. Belknap v. Onawa, supra. 

17. Belknap vy. Onawa, supra, 

18. Belknap v. Onawa, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


2. Turley v. Dyersville, 202 Iowa 
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Assessed value. Under many statutes and char- 
ters, the assessed value of the particular lots or 
tracts assessed’® or of the land included in an asséss- 
ment district?° is the basis for determining the 
amount of a special assessment under statutes of 
the character under consideration, the time when 
this ‘‘assessed value’’ must have been estimated de- 
pending on the wording of the particular statute.?+ 
On the other hand, if the charter or statute does 
not so provide the assessed valuation of the property 
for the purpose of general taxation is in no sense 
controlling.2? Where a statute, providing that as- 
sessments for street improvements are to be com- 
puted according to frontage of lots, provided that 
the total assessment shall not exceed one half of 
the assessed value of the lots for municipal pur- 
poses, the absence of an assessment for municipal 
purposes on a particular lot is not material,?* unless 
the owner considers the special assessment exces- 
sive,** im which event he may supply, by proof of 
the actual cash value of his property, the test for 
determining the maximum limit of such special as- 
sessment, which would prevent any discrimination 
against his property.”® 

Value as increased by the improvement. The value 
of the property for purposes of assessment, under 
statutes limiting the amount of the assessment to a 
designated percentage of the value of the property 
assessed, must be determined on the basis of its 
value after the improvement has been completed, not 
only where the statute expressly so provides,?* but 
also, it has been held, where the charter provides 
that assessment commissioners shall not assess any 
lands for more than one half of the value thereof 
as valued by them.?* 


Property with improvements on it. By express 


19. Van Zanten v. Grand Haven, 
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value as fixed by the decennial ap- 
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provisions of some statutes in determining the vaiue 
of the lot or tract, the value of improvements 
thereon must be considered and not merely the value 
of the land alone;?® and this result has been reached 
under a charter referring to the general law for as- 
sessment which makes a unit of the lot and improve- 
ments thereon for assessment purposes,”?? and under 
a statute making street improvement assessments 
in excess of one half of the value of the ‘‘lots or 
parcels of real estate upon which the assessment is 
made’’ void as to such excess.2® And, where the 
unit of assessment is the entire assessment district 
and not individual lots or tracts within its bound- 
aries, it has been held that commissioners, in deter- 
mining the value of the property, may properly in- 
clude the value of the. county courthouse and 
grounds.*? 

Deduction of cost of work already paid for. In 
determining the maximum amount assessable against 
lots for paving, the expenses of sidewalks built and 
previously assessed against the property owners 
must be deducted from the percentage of value of 
the lots assessed fixed by the statute.*2 

Decline in real estate values may be considered 
in determining whether an improvement tax was 
confiseatory.*% 

[§ 3080] (2) According to Cost of Improvement. 
Charters and statutes limiting the amount for which 
property owners may be assessed for local improve- 
ments to a designated percentage of the cost of the 
improvement** or to the actual cost. of the improve- 
ment*> have been held not unconstitutional as au- 
thorizing an assessment bearing no relation to bene- 
fits. Where by statute property owners are to 
be assessed a third of the cost of an improvement, 
the fact that part of such improvement has been 


116, 56 NE 658; Prentice v. Toledo, 
2) OFS Cine MCtWw Ni oSl6200593'0--Oh Cir, 


174 Mich. 282, 140 NW 471; Nowlen 
vy. Benton Harbor, 134 Mich. 401, 96 
NW 450; Mound City Constr. Co, v. 
Macgurn, 97 Mo. A. 403, 71 SW 460; 
Crossley v. Findlay,’10 Oh. Cir. Ct. 
286, 6 Oh. Cir. Dec. 553. 

- [a] By the Nashville Charter the 
assessment is limited to half of the 
assessed value of the property for 
the year in which the improvement 
was completed and the assessment 
made. Nashville v. Madison Park 
Land Co., (Tenn.) 293 SW 533. 

20. Hill v. Walthour, 166 Ark. 27%, 
266 SW 85; Brown v. Paving Dist. 
No. 3, 165 Ark. 585, 265 SW 81; Tex- 
arkana Bd. of Impr, Dist. No. 5 v. 
Offenhauser, 84 Ark. 257, 105 SW 265; 
Schoen v. Seattle, 117 Wash. 303, 201 


_ P 298; Hapgood v. Seattle, 69 Wash. 


497, 125 P 965; Ferry v. Tacoma, 34 
Wash. 652, 76 P 277. 

21. Hill v. Walthour, 166 Ark. 277, 
266 SW 85; Texarkana Bd. of Impr. 
Dist. No. 5 v. ffenhauser, 84 Ark. 
257, 105 SW 265; Nowlen v. Benton 
Harbor, 134 Mich, 401, 96 NW 450; 
Crossley v. Findlay, 10 Oh. Cir. Ct. 
286, 6 Oh. Cir. Dec. 553, 

[a] Particular provisions consid- 
ered.—(1) A statute, providing that 
no special assessment shall exceed 
twenty-five per cent of the value of 
the land ‘‘as valued and assessed for 
State and county taxation in the last 
preceding tax roll,” refers to the last 
roll upon which state and county 
taxes have been spread, and not the 
roll of the current year, which has 
been approved by the board of re- 
view. Nowlen v. Benton Harbor, 134 
Mich: 401, 96 NW 450. (2) Under a 
statute providing that the assess- 
ment shall not amount to more than 
twenty-five per cent of the value of 
the property ‘‘as assessed for taxa- 
tion,” the value of the property on 
which the twenty-five per cent is to 
be ascertained and assessed is the 


praisement for purposes of taxation 
in force at the date of the passage of 
the ordinance ordering and providing 
for the improvement. Crossley v. 
Findlay, 10 Oh. Cir. Ct. 286, 6 Oh. 
Cir. Dee? 553) -(3))' The “last county 
assessment,’’ contemplated by a stat- 
ute providing that no single improve- 
ment shall be undertaken which ex- 
ceeds in cost twenty per cent of the 
value of the property in the improve- 
ment district as shown by the “last 
county assessment,:’ includes. the 
valuation added by the county board 
of equalization, and where the value 
is thus increased before the board of 
improvement of a city reports the 
estimated cost of an improvement, 
and before the passage of an ordi- 
nance levying the assessment to pay 
for the improvement, such increased 
value must be considered. Texarkana 
Bd. of Impr. Dist. No. 5 v. Offen- 
hauser, 84 Ark. 257, 105 SW 265. 

22. East Hoquiam Co. v. Hoquiam, 
90 Wash. 210, 155 P 754. 

[a] Reason for rule.—‘‘There is 
no natural or logical relation between 
the benefits to property derived from 
a given improvement and the as- 
sessed valuation of that property for 
the purpose of general taxation. The 
finding that the entire assessment 
for the local improvement exceeded 
the valuation of all the property in 
the district for general taxation, 
which was the finding actually made, 
had no logical tendency to show that 
the special assessment exceeded the 
special benefits conferred, either on 
the entire district or on any specific 
property therein.” Bast Hoquiam 
Co. v. Hoquiam, 90 Wash. 210, 215, 
155 P 754. ; 

23. Athens v. Dodson, 154 Tenn. 
469, 290 SW 36. 

24. Athens v. Dodson, supra. 

25. Athens v Dodson, supra. 

26. Hays v. Cincinnati, 62 Oh. St. 


Ct. 568. 

27. Matter of New York, 142 App. 
Div. ‘721, 127. NYS °396;| Matter..of 
Avenue D, 122 App. Div. . 416, 106 
NYS 889 [aff 192 N. Y. 575 mem, 84 
NH 956 mem]; Matter of West 168th 
St., 86 Misc. 298, 148 NYS 298. 

28 Findlay v. Frey, 51 Oh. St. 
390, 88 NE 114. 

29. Mound City Constr. Co. v. 
psa 97 Mo. A. 408, 71 SW 


30. Davis v. McDonald, 200 Ky. 
828, 255 SW 8383 (holding further 
that this statute repeals a former 
statute which prohibited a city of the 
fourth class from charging ‘the 
ground or the owner thereof on ac- 
count of” street improvements with 
more than one half of the value, ‘‘ex- 
cluding the value of the buildings 
and other improvements,” in so far 
as it excludes the value of the build- 
ings and improvements in fixing the 
value of the property). 


31. Brown v. Paving Dist. No. 3, 
165 Ark. 585, 265 SW 81. 

32. Paducah v, Yancey, 205 Ky. 
673, 266 SW 346. 

33. Austin v. Tillamook City, 
(Or.)'\:2548.P) 819, 


34. See Harton v. Avondale, 147 
Ala, 458, 41 S 934; Union St. R. Co. v. 
New Bedford, 253 Mass. 304, 149 NB 
42. 


35. See Nashville, ete., R. Co. v. 
Boaz, 213 Ala. 667, 106 S 192, 

36. Sayles v. Pittsfield Public 
Works, 222 Mass. 93, 109 NE 823 


(as the statute recognizes benefits as 
the basis of the assessment, there is 
an implied limitation that the assess- 
ment shall be proportional and rea- 
sonable, and, if necessary to sustain 
the constitutionality of the statute, 
it may be construed as not authoriz- 
ing an assessment in excess of the 
special benefit received). 
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paid by a street car company will not render invalid | 
an assessment of one third of the entire cost of the 
improvement against the property owners.°*’ 
a statute declaring that not more than one third of 
the cost of street improvements shall be assessed 
against the owners of abutting property, it was 
improper to assess the owners on each side of the 
street with one third of the cost of the entire street, 
thus causing ‘them to pay two thirds of the cost of 


the work.*® 


[§ 3081] d. Matters Included in Assessment— 
All expenses necessarily incident 
to the making of an authorized local improvement 
may be included in the assessment.%® 
should pay all the expenses actually and in good 
faith incurred by reason of the work and which 
would not have been incurred had the work not 


(1) In General. 


been ordered.*° 


[§ 3082] (2) Preliminary Expenses. As a general 
rule, the cost of necessary preliminary work or ac- 


tion pertaining to a local improvement may be 
It has been so held 


included in the assessment.*+ 


27... Fest. y... Western Pav. .Co., 
(Tex. Civ. A.) 218 SW 1079; Keller v. 
Western Pav. Co., (Tex. Civ. A.) 218 
SW 1077. 

38. Harton v. Avondale, 147 Ala. 
458, 41S 934. 

39. Ark.—Thibault v. 
19 Ark W885 SW 827. 

Cal.—Rutledge v. Eureka, 195 Cal. 
404, 234 P 82; Hayne v. San Fran- 
cisco, 174 Cal. 185, 162 P 625. 

Ga.—Avery v. Atlanta, 163 Ga. 591, 
136 SE 789 (recognizing rule). 

Ill.— Billings v. Chicago, 167 Ill. 
337, 47 NE 731; Gibson v. Chicago, 
22 Til. 566; Morris v. Chicago, 11 Ill. 


650. 
Ind.—Pittsburgh, ete., R. Co. v. 
195 


Fish, 158 Ind. 525, 68 NE 454. 

Iowa.—Royal v. Des Moines, 
Towa 23, 191 NW 377; Allen v. Daven- 
port, 107 Iowa 90, 77 NW_532. 

Kan.—Buckwalter v. Henrion, 111 
Kan, 781, 208 P 645; Bailey v. Hen- 
rion, 108 Kan. 282, 194 P 928, 929 
[quot Cyc]; Bailey v. Wichita, 108 
Kan. 282, 194 P 928. 

Ky.—Shaw v. Mayfield, 204 Ky. 618, 
265 SW 13; Wendt v. Tucker, 185 Ky. 
626, 216 SW 61; Horne v. Mehler, 64 
SW 918, 28 KyL 1176. 

Md.—Dashiell v. Baltimore, 45 Md. 
615. 

Mass.—Parsons v. Worcester, 234 
Mass. 108, 125 NE 205; Corcoran v. 
Cambridge, 199 Mass. 5, 85 NE 155, 
18 LRANS 187. 

Mich.—Thayer v. Grand Rapids, 82 
Mich, 298, 46 NW 228; Beniteau Vv. 
Detroit, 41 Mich, 116, 1 NW 899. 

Minn.—In re Robert St., etc., 164 
Minn. 31, 204 NW 558; Meyer’s App., 
158 Minn. 433, 197 NW 970, 199 NW 
746; Establishment of Restricted 
Residence Dist. v. Scott, 151 Minn. 
115, 186 NW 292; State v. Ramsey 
County Dist. Ct., 80 Minn. 293, 883 NW 
183; St. Paul v. Mullen, 27 Minn. 78, 
6 NW 424, 

Mo.—Kansas City Grading Co. v. 
Holden, 107 Mo. 305, 17 SW 798. 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 488; Broghamer vy. Chadron, 107 
Nebr. 532, 186 NW 3862, 364 [cit 
Cyc]; Lincoln St. R. Co. v. Lincoln, 
61 Nebr. 109, 84 NW 802; Kuhns v. 
Omaha, 55 Nebr. 188, 75 NW 562. 

N. J.—Robins v. New Brunswick, 
44 N. J. L. 116;,State v. New Bruns- 
wick St., etc., Comrs., 44 N. J. L. 116; 
Hand v. Elizabeth, 30 N. J. L. 365 
aff 31 Ny J. L,: 547]. 

N. Y.—In re Johnson, 103 N. Y. 
260, 8 NE 399; In re Deering, 938 N. Y. 
361; Porter v. Purdy, 29 N. Y. 106, 
86 AmD 288; Leonhardt v. Yonkers, 
195 App. Div. 234, 187 NYS 27; Keller 
v. Mt. Vernon, 23 App. Div. 46, 48 


McHaney, 
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lar work.*? 


Reasonable expenses for advertising, 
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in respect of the cost of making estimates*? and 
measurements,** the preparation of petitions for the 
organization of an improvement district to create 
a local improvement,** the serving of notices,*® the 
cost of books for making the assessment roll,** and 
the cost of clerical labor, although the city employed 
those doing this work to attend to it and other simi- 


printing, 


and publishing in connection with the making of 


Those liable | ment.4® 


the improvement for which the assessment is made 
are generally held a part of the expenses of the im- 
provement which may be included in the assess- 


Services of a promoter in circulating a petition 
to create sentiment for the organization of an im- 
provement district are not a preliminary expense 


within the meaning of a statute allowing the collec- 


NYS 370; Peo. vy. Buffalo, 77 Misc. 
532, 137 NYS 464; Matter of Hast 
214th St., 68 Misc. 89, 123 NYS 485; 
Matter of Van Buren, 55 HowPr 513 
[aff 17 Hun 527 (aff 79 N. Y. 384)]. 

Oh.—Spangler v. Cleveland, 35 Oh. 
St. 469; Longworth v. Cincinnati, 34 
Oh. St. 101; Butler v. Toledo, 5 Oh. 
eP aa i Acklin v. Parker, 10 Oh. Cir. 


Cincinnati v. Goodman, 5 
(Reprint) 365, 5 AmULRec 
ec ons v. Springfield, 19 OhNP 


Okl.—-Tulsa v. Weston, 102  Okl. 
222, 229 P 108; Sand Springs v. Hohl, 
90 Okl. 124, 216 P 188; Arnold v. 
Tulsa, 38 Okl. 129, 132 P 669. 
Or.—Gamma Alpha Bldg, Assoc. v. 


Hugene, 94 Or. 80, 184 P 978; Irelan’ 


v. Portland, 91 Or. 471, 179 P 286. 
Pa.—Northern Liberties v. St. 

John’s Church, 138 Pa. 104. 
Tenn.—Nashville v. Madison Park 


ny. Co., 2983 SW 533 (recognizing 
rule). 
me tecpahe v. Portsmouth, 77 Va. 


Wash.—In re Oreas St., etc. 87 
Wash, 218, 151 P 506 [writ of error 
dism 247 U. S. 525 mem, 88 SCt 578 
mem, 62 L. ed. 1248 mem]; In re 
Jackson St., 62 Wash. 432,,113 P 
1112; Shryock vy. Hannenen, 61 Wash. 
296, 112 P 877; In re South. Shils- 
hole Place, 61 Wash. 246, 112 P 228; 
ea vg v. Seattle, 28 Wash. 639, 69 P 


40. Porter v. Purdy, 29 N. Y, 106, 


86 AmD 2838. 
41. Ark.—Martin vy. Little Rock 


Impr. Dist. No, 324, 167 Ark, 108, 2:66 


SW 941; Thibault v. McHaney, 119 
Ark, 188, 177 SW 877. 
Cal.—Rutledge v. Hureka, 195 Cal. 
404, 2384 P 82. 
eC Gace v. Baltimore, 45 Md. 
oO. 
Mass.—Parsons v. Worcester, 284 
Mass, 108, 125 NB. 205. 
Mich.—Thayer v. Grand Rapids, 82 
Mich, 298, 46 NW. 228 


Minn.—St, Paul v. Mullen, 27 Minn, 
78, 6 NW 424. 

Oh.—Butler v. Toledo, 5 Oh. St. 
ik Adkins v. Toledo, 27 Oh. Cir, Ct. 


Okl.—Tulsa v. Weston, 102 Okl. 
222, 237, 229 P 108 [quot Cyc]. 

Wash.—Shryock vy. Hannenen, 61 
Wash. 296, 112 P 377. 


42. Thayer v. Grand Rapids, 82 
Mich. 298, 46 NW 228. 

43. Butler v. Toledo, 5 Oh. St. 225. 

44. Martin v. Little Rock St. Impr, 


Jan 


tion of such expenses incurred in organizing an im- 
provement district.*? 

[§ 3083] (3) Engineering Charges. 
very generally held that engineering charges,°° in- 


It has been 


Dist. No. 324,167 Ark. 108, 266 SW 941. 

45. Adkins v. Toledo, 6 Oh, Cir, 
Ctx Ne Sx 433; 27-Oh» Cir: Ct. 41072 

46. Thayer v. Grand Rapids, 82 
Mich, 298, 46 NW 228. : 

47. Parsons v. Worcester, 234 
Mass. 108, 125 NE 205. See Rutledge 
v. Eureka, 195 Cal. 404, 234 P 82 (in- 
clusion of the amount paid to private 
persons employed by the superintend- 
ent of streets to make up an assess- 
ment is not improper as constituting 
increase of salary of superin- 


tendents), 

48. I1l.—Michael v. Mattoon, 172 
Ill, 394, 50 NE 155. 

Ky.—Shaw v. Mayfield, 204 Ky. 618, 
265° SW 13. 
gine tina peel v. Baltimore, 45 Md, 


Mich.—Thayer v. Grand Rapids, 82 
| Mich. 298, 46 NW 228; Cuming. v. 
Grand Rapids, 46 Mich. 150, 9 NW 


141; Beniteau v. Detroit, 41 Mich. 
116, 1 NW. 899. 

Minn.—St, Paul v. Mullen, 27 Minn. 
78, 6 NW 424, 

Oh.—Butler vy. Toledo, 5 Oh. St. 
225; Adkins vy. Toledo, 6 Oh. Cir. Ct. 
Ni} Si483) 62%, (Oh, sCire Gea are 

Okl.—Tulsa v. Weston, 102 Ok, 
222, 229 P 108, 

Wash.—Shryock vy. 
Wash. 296, 112 P 377, 

[a] Actual cost of publishing no- 
tices required by Tulsa Charter, in- 
cident and necessary to public im- 
provements, is a proper charge to be 
considered in computing and assess- 
ing the total cost against property 
benefited. Tulsa v. Weston, 102 Okl, 
222, 229 P 108. 

49. Martin vy. Little Rock St. Impr. 
Dist. No. 324, 167 Ark. 108, 113, 266 
SW_ 941 (“to authorize such services 
is tantamount to saying that prop- 
erty owners may employ an agent to 
persuade themselves to create an im- 
provement, which the Constitution 
contemplates they shall do suo motu, 
and without any inducement or jin- 
citement so to do by an agent or 
third party.’’) 

50. Ark.—Thibault v,. 
PLO wArk. 188, 7 TaSW eat. 

Ill.— Gibson v, Chicago, 22 Ill. 566. 

Kan.—Bailey v. Henrion, 108 Kan. 


282, 194 P 928, 
Mayfield, 204 Ky. 


Ky.—Shaw v. 
618, 265 SW 13. 

fphcers: Rae ahet v. Baltimore, 45 Md. 
615. 

Mass.—Parsons v. Worcester, 234 
Mass. 108, 125 NE 205. i 


Hannenen, 61 


McHaney, 


Minn.—St. Paul v. Mullen, 27 
Minn. 78, 6 NW 424, 

N. J.—State v. Guttenberg, 38 N. » 
TD ptles 409k 


N. Y.—In re Merriam, 84 N. Y. 596;. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


at 


, mye 


§§ 3083-3086] 


eluding plans and specifications,®>!  maps,>2. blue 
prints,°* surveys,°* inspecting materials used in mak- 
ing the improvement,®* and superintending the work 
of construction,®® are proper items to be included 
in assessing the cost of the improvement on the 
theory that they are as much a part of the cost 
thereof as the contract price of doing the work.®? 
Some decisions have expressly declared that this rule 
applies with full force and effect although the work 
was done by an engineer employed regularly by the 
city at a stated salary;°* and others hold that the 
cost of work done by an engineer regularly employed 
by the city at a stated salary may be assessed for 
the cost of the improvement where there is a stat- 
ute expressly authorizing this to be done,°® or where 
it is provided by statute that the assessment shall 
inelude all costs and expenses under proceedings to 
condemn land for an improvement incurred, up to 
the time when the proceedings were referred to con- 
demnation commissioners, ‘‘together with the prob- 
able further cost and expenses of the proceed- 
ings.’’6° On the other hand, there are decisions 
which hold that, in the absence of express statutory 
authorization, the cost of the work done by a city 
engineer employed regularly at a fixed salary can- 
not be included in the assessment.*t And under a 
statute which gives the property owner the right to 
construct the improvement, and providing that in 
case he does not do so ‘‘the cost of the work’’ shall 
be assessed against him, it has been held that the 
owner is only to be charged with the actual cost 
of the work and that he cannot be assessed for the 
cost of engineering fees.®? 

[§ 3084] (4) Attorney’s Fees. In accordance with 
share 
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imposed upon the petitioner 


[44 C.5.] 645 


a well settled principle,®* in the absence of statu- 
tory authority therefor, attorney’s fees cannot be 
included in an assessment for the cost of an improve- 
ment.°* On the other hand, if there is statutory 
authority for the allowance of attorney’s fees, such 
fees, if incurred at some stage of the creation and - 
construction of an improvement, may be included 
in an assessment therefor if reasonable in amount.® 
But attorney’s fees incurred in unsuccessfully de- 
fending suits brought against the municipality be- 
cause it did illegal and negligent acts in executing 
a public improvement cannot be assessed as a part 
of the cost thereof.%* 

[§ 3085] (5) Cost of Acquiring Land—(a) In 
General. When authorized by statute, the munici- 
pality may assess the cost of acquiring property for 
a new street or for widening an existing street 
against the property specially benefited thereby.®* 
Legislation of this character is not objectionable 
so long as the assessment does not exceed the special 
benefits.°* And it has been held that, under statutes 
permitting an assessment for the cost of acquiring 
land and authorizing construction of a viaduct 
thereon for public use, a city may levy assessments 
to acquire a private right of way with a viaduct 
thereon suitable for a publie highway.® 

[§ 3086] (b) Cost of Land Condemned and of 
Condemnation Proceedings.’° Under express char- 
ter or statutory authority the amount of compen- 
sation awarded to landowners for property taken 
for the construction of a public improvement may 
constitute an item of the cost of the improvement 
which should be included in the assessment;"+ and 
even in the absence of express authority, it has been 
termine whether or not the act of 


Leonhardt v. Yonkers, 195 App. Div. 
234, 187 NYS 27, 

Okl.—Moore v. Perry, 259 P-.133; 
Tulsa v. Weston, 102 Okl. 222, 229 
P 108; Arnold v. Tulsa, 38 Okl, 129, 
132 P 669. 

Or.—Haner v. Eugene, 95 Or. 596, 
187 P 841, 188 P 711; Gamma Alpha 
Bidg. Assoc. v. Eugene, 94 Or. 80, 
34 “P2973: 

Wash.—In re Jackson St., 62 Wash. 
432, 113 P 1112; In re South Shilshole 
Place, 61 Wash. 246, 112 P 228. 

51. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877; Tulsa v. Weston, 
102 Okl. 222, 229 P 108. 

52. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877. 


53. Bailey v. Henrion, 108 Kan. 
282, 194 P 928. 
54. Ark.—Thibault v. McHaney, 


119 Ark. 188, 177 SW 877. 

Ill.— Gibson v. Chicago, 22 Ill, 566. 

Kan.—Bailey v. Henrion, 108 Kan. 
282, 194 P 928, 929 [quot Cye]. 
er .—Dashiell v. Baltimore, 45 Md. 

Mich.—Cuming v. Grand Rapids, 46 
Mich, 150, 9 NW 14 

N. J.—State v. Gusvonvark, 38 N. 
Jae # AAS. 

N. Y.—In re Johnson, 103 N. Y. 260, 
8 NE 399; In re Pelton, 85: INT Xe (6b: 
In re Merriam, 84 N, Y. 596; Porter 
v. Purdy, 29 N. Y. 106, 86 AmD 283. 

Okl.—Tulsa v. Weston, 102 OkIl. 
222,229 P 108. 

Wash.—Shryock v. Hannenen, 61 
Wash.» 296; 112. P 377%, 

ta] Method of estimating cost 
held proper.—When an assessment 
for an improvement included an item 
for engineers’ and surveyors’ fees, 
which was made under the supervi- 
sion of the chief engineer of the bu- 
reau of sewers, and was arrived at 
by taking such percentage of the 
work, compared with the whole 
amount of similar work relating to 
the sewerage of the city done during 
the year, as would remunerate the 
city for the moneys paid for engi- 
neers’ expenses, it was held that, in 
the absence of evidence that the 


was enhanced, or that this item of 
expense could be arrived at in a way 
better or more just to him and the 
public, it was properly included. In 
re Lowden, 89 N. Y. 548 [mod 25 
Hun 434]. 

55. Bailey v. Henrion, 108 Kan. 
282, 194 P. 928; Tulsa v. Weston, 102 
Ok1, : 222,229, P) 108; 

56. Gibson v. Chicago, 22 Ill, 566; 
Bailey v. Henrion, 108 Kan. 282, 194 
P 928; Beniteau v. Detroit, 41 Mich. 
116, 1 "NW 899; Tulsa v. Weston, 102 
Okl. 222, 229 P 108. 

57. St. Paul v. Mullen, 27 Minn. 
78, 6 NW 424, 

58. Gibson v. Chicago, 22 Ill. 566; 
In re Lowden, 89 N. Y. 548; Peo. v. 
Kingston, 39 App. Div. 80, 56 NYS 
606; Tulsa v. Weston, 102 Okl. 222, 
229 P108. See also as sustaining this 
view Butler v. Toledo, 5 Oh. St. 225. 

59. Gamma Alpha Bldg. Assoc, v. 
Eugene, 94 Or. 80, 184 P 9738; Irelan v. 
Portland, 91 Or. 471, 179 P 286. 

60. In re Jackson St., 62 Wash. 
432, 113 P1112; Inre South Shilshole 
Place, 61 Wash. 246, 112 P 228. 

61. Walsh v. Monett First Nat. 
Bank, 139 Mo. A. 641, 1283 SW 1001; 
Longworth v. Cincinnati, 34 Oh, St. 
101; Giles v. Roseburg, 82 Or. 67, 160 
i 543; Smith. v. Portland, 25 Or, 297, 


pesca sal 665; In re Fifth Ave. Sewer, 4 
Brewst. (Pa.) 364, 

62.. Langstaff vy. Durant, 122 Miss. 
471, 84 S 459. 


63. See Costs § 248. 

64. Turley v. Dyersville, 202 Iowa 
1221, 211 NW 723. 

65. Thibault v. MeHaney, 119 Ark. 
188, 177 SW 877; Shaw v. Mayfield, 
204 Ky. 618, 265 'SW 13; In re Jack- 
son St., 62 Wash. 4382, 113 P 1112; 
In re South Shilshole Place, 61 Wash. 
246; 112 P 228, 

[a] Organization of improvement 
district.—Preliminary expenses _in- 
curred in the organization of an im- 
provement district, within a statute 
authorizing the inclusion of such 
expenses in the assessment, include 
the cost incurred in litigation to de- 


creating the district was valid, and 
attorney’s fees as counsel to the 
board in the preliminary work of or- 
ganization. Thibault v. McHaney, 
119 Ark. 188, 177 SW 877. 

[b] Attorney’s fees in proceed- 
ings to condemn land for a local im- 
provement may be included in an as- 
sessment for the improvement, under 
a statute providing that eminent do- 
main commissioners, in assessing the 
property benefited, shall include all 
costs and expenses of the proceed- 
ings to the time when the proceed- 
ings were referred to them, and prob- 
able future costs and expenses. In 
re Jackson St., 62 Wash. 432, 113 P 
1112; In re South Shilshole Place, 61 
Wash. 246, 112 P 228. 

[c] This is necessarily incidental 
to the work and a part of the neces- 
sary cost in securing the improve- 
ment. Shaw v. Mayfield, 204 Ky. 618, 
265 SW. 138. 

66. DeWitt v. Rutherford, 57 N. J. 
L. 619, 81 A 228 

67. "Avery Vv. Atlanta, 163 Ga. 591, 
186 SE 789; Nashville v. Madison 
parts Land Co., (Tenn.) 293 SW 583, 

“The power,” it was said, “cannot 
be distinguished in principle from 
authority to include other items of 
the cost of opening and improving 
the street in such an assessment.” 
Nashville v. Madison Park Land Co., 


supra. 

68. Nashville v. Madison Park 
Land Co., supra. 

Ok woaacigiied benefits see supra § 


69. State v. Thomas, 278 Mo. 85, 
211 SW 667. 

70. Attorney’s fees in condemna- 
tion proceedings see supra § 3084. 

71. Illinois, etc., Canal v. Chicago, 
12 Ill: 4038; Morris v. Chicago, 11 
Ill. 650; Establishment of Restricted 
Residence Dist. v. Scott, 151 Minn. 
115,. 186 NW 292; Matter of New 
York, 107 App. Div. 22, 94 NYS 8388 
{aff 183 N. Y. 574 mem, 76 NE 1094 
mem] (New York City Charter). 


646 [44 C.J] 


held that the amount of compensation awarded land- 


owners for land taken for a public improvement 


should be included in the assessment as a part of 
the cost of the improvement,’” and that too, whether 
the fee? or only an easement“ is taken for the pur- 
pose of the improvement; and under a statute pro- 
viding that, when the property of a turnpike road 
is acquired by a municipal corporation, such provi- 
sion for the cost thereof may be made as is provided 
in respect of the cost of grounds for streets and 
other highways, it has been held that, when a turn- 
pike road lying within the city limits has been con- 
demned by the city, the damages awarded to the 
owners may be assessed on abutting property.’® On 
the other hand, it has been held that compensation 
paid to a landowner for lands taken by condemna- 
tion proceedings to open a street cannot be assessed 
back upon his remaining land where it is expressly 
provided by constitution that, when private prop- 
erty is taken for a public use, compensation shall 
be made to the owner in money without deduction 
for benefits to any property of the owner;‘® under 
a provision of this character payment for property 
so appropriated must be by taxation and not by 
assessment.’” 

Cost of condemnation proceedings. Where con- 
demnation proceedings to acquire land for a local 
improvement are necessary, the cost of the proceed- 
ings should not be included in the assessment in 
the absence of clear statutory authority to do so,*§ 
and then only to the extent provided for by stat- 
ute.” But in some jurisdictions the statutes are 


72. Fairchild v. St. Paul, 46 Minn. 
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subject to the reasonable costs of 


[§§ 3086-3 


held to confer authority to include the cost of such 
proceedings in the assessment.°° 

[§ 3087] (6) Consequential Damages to Prop- 
erty.*! Consequential damages to property owners 
from a change of grade of the street,®? the elevation 
of a street,®* the widening of a street,®+ the vacation 
of a street,’* the construction of a tunnel,®* or the 
making of other designated improvements*’ may, 
under proper statutory authority, be assessed against 
property benefited thereby.** However, it has been 
held that, in the absence of statutory authority 
therefor, such damages cannot be included in the 
assessment as a part of the cost of the improve- 
ment;®® and according to other decisions such 
damages are not chargeable against the property 
owners as a part of the cost of expenses of the 
improvement under a constitutional provision that, 
when private property is taken for a public use, 
compensation shall be made to the owner without 
deduction for benefits to any property of the 
owner.2° Where a statute gives power to assess 
properties benefited by the opening of a street only 
for the purpose of paying damages assessed against 
persons injured, if no damages result from the open- 
ing there can be no assessment.*+ And it has been 
held that, where a street, which otherwise would 
have been submerged, was elevated more than was 
necessary, the property benefited cannot be assessed 
in favor of the property damaged by the excessive 
elevation, which in itself did not constitute a 
benefit.°? 

[§ 3088] (7) Expense of Levying and Collecting 


within the term “cost and expenses” 


088 


540, 49 NW 325. 

73. Fairchild v. St. Paul, supra. 

74, ‘Fairchild v. St. Paul, supra 
(the legislature having authorized, 
as it might, the condemnation of the 
fee for the purpose of opening or 
widening a street, which is a local 
improvement, payment for the land 
taken in fee for that purpose is as 
much a part of the cost of the im- 
provement as would have been pay- 
ment for an easement, had that been 
the interest taken). 

75. Winslow’ vy. Cincinnati, 10 
ven Cit, (Ct. “F915 6" (Oh: Cir. “Dee; 
1 


76. Cincinnati, etc., R. Co. v. Cin- 
cinnati, 62 Oh. St. 465, 57 NE 229, 
49 LRA 566 [expressly overr Cleve- 
land, etc., R. Co. v. Wick, 35 Oh, St, 
247, and overr without mention West- 
wood v. Dater, 10 Oh. Dee, (Reprint) 
763, 23 CincLBul 291]; Carlisle v. 
Cincinnati, 8 Oh. Cir. Ct. N. S. 46, 
29 Oh.) Cir. Ct; 81. 

77. See cases supra note 76. 

78. Illinois, etc., Canal v. Chicago, 
nee 403; Morris y. Chicago, 11 Ill. 

79. River Forest v. Cummings, 261 
Til. 228, 103 NE 971. 

80. Establishment of Restricted 
Resident Dist. v. Scott, 151 Minn. 115, 
186 NW 292; Matter of East 214th 
St., 68 Misc. 89, 123 NYS 485. See 
Kuhns v. Omaha, 55 Nebr. 183, 75 
NW 562 (compensation of appraisers 
for the assessment of damages to 
property taken for the opening of a 
street is properly included in an as- 
sessment for the improvement). 

[a] In Washington, a statute pro- 
viding that eminent domain commis- 
sioners shall include in an assess- 
ment all costs and expenses of the 
proceedings incurred to the time of 
their appointment, or to the time 
when the proceeding was referred to 
them, together with the probable 
further costs and expenses of the 
proceedings, including the estimated 
cost of making and collecting the as- 
sessments, makes property assessed 


the proceedings, in addition to court 
costs. In re Orcas St., ete., 87 Wash. 
218, 151 P 506 [writ of error dism 
247 U. S. 525 mem, 38 SCt 578 mem, 
62 L. ed. 1248 mem]; In re Jackson 
St., 62 Wash, 432, 113 P 1112; In re 
South Shilshole Place, 61 Wash, 246, 
112 P 228. 

[b] Experts in land values.—Ex- 
penses incurred and paid by a city 
in condemnation proceedings for ex- 
perts in land values are properly in- 
cluded in an assessment made by 
commissioners in the absence of 
showing that the expenses were un- 
necessary or unreasonable. In re 
Orcas St., ete:, 87 Wash, 218, 151 
P 506 [writ of error dism 247 U. S. 
525 mem, 38 SCt 578 mem, 62 L. ed. 
1248 mem]. 

[c] Fees of the commissioners in 
proceedings to acquire land to open 
a Street should be included in the as- 


sessment for the improvement under. 


the New York statutes. Matter of 
Vaes 214th St., 68 Misc, 89, 128 NYS 


81. Deduction of: 

Benefits see supra §§ 2686-2688. 
Damages see infra § 3096. 

82. Kelly v. Minneapolis City, 57 
Minn, 294, 59 NW 304, 47 AmSR 605, 
26 LRA 92; Kirksville v. Ferguson, 
262 Mo, 661, 172 SW 4; In re Public 
Park Comrs., 47 Hun 302, 13 NYSt 
581; Matter of Miller, 3 NYSt 337; 
In re Wilmington Ave., 213 Pa, 238, 
i 848; Wray v. Pittsburgh, 46 Pa. 
« uv. 

83. In re Shilshole Ave., 85 Wash, 
522, 148 P 781. 

84, In re Wilmington Ave., 213 Pa. 
238, 62 A 848. 

85. In re Howard St., 142 Pa. 601, 
21 A 874, 

86. Barber v. Los Angeles, 191 
Cal. 253, 215 P +897; Cooper v. San 
Francisco, 174 Cal. 818, 162 P 631; 
Hayne v. San Francisco, 174 Cal. 185, 
162°P 625 (the last two eases holding 
that the cost and expenses of tun- 
nel construction are necessarily a 
part of the cost of an improvement 


as used in a statute authorizing as- 
sessment of cost and expenses of an 
improvement). 

87. In re Mill Creek Sewer, 196 
fs a 46 A 312 (P. L, [1871] p 391 


at); 

[a] In Pennsylvania there can be 
no assessment on property benefited 
by a sewer, for the purpose of pay- 
ing land damages caused by the -im- 
provement to the land of others. In 
re Mill Creek Sewer, 196 Pa, 188, 46 
A 312 [foll Barnett’s Case, 28 Pa. 
Super. 361] (construing P, L. [1871] 
p 75 and p 391 § 1). 

88. See statutory and charter pro- 
visions, : 

[a] Statutes authorizing assess- 
ments.—Statutes authorizing munici- 
palities to improve streets and side- 
walks and institute proceedings to 
ascertain damages as authorized by 
the statutes relating to the condem- 
nation of private property for public 
use, and providing that it shall not 
be lawful to change any grade with- 
out making compensation with refer- 
ence to benefits and damages, etc., 
authorize a suit by a city for assess- 
ment of damages and benefits on ac- 
count of a change of grade of a side- 
walk and to construct a sidewalk. 
Kirksville v. Ferguson, 262 Mo, 661, 
172 SW 4. 

89. Goodrich v. Omaha, 10 Nebr. 
98, 4 NW 424 (where it was further 
said to be doubtful that the legisla- 
ture could authorize such damages 
to be included as a part of the as- 
sessment). 

90. McGlynn v, Toledo, 22 Oh.' Cir. 
Ct. 34, 12 Oh, Cir. Dee. 15 [adopting 
reasoning of Cincinnati, ete., R. Co. 
v. Cincinnati, 62 Oh. St. 465, 57 NE 
229, 49 LRA 566, an analogous de- 
cision arising out of condemnation 
proceedings]; Corry v. Cincinnati, 10 
ie Dec, (Reprint) 601, 22 CincLBul 

91. In re Sycamore Alley, 9 Pa. 
Co. 61 (Act of April 22, 1856). 

92. In re Shilshole Ave., 85 Wash, 
522,148 P 781. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3088-3090] ~ 


Assessment. The cost of levying an assessment can- 
not be included in the assessment where a statute 
expressly forbids doing so.°* But on the other hand, 
if the statute requires the cost of assessment to be 
included therein, it is, of course, necessary to do 
so.°* In the absence of any statutory prohibition, 
it has been held that the cost of levying an assess- 
ment is properly included as a part of the expense 
of the work; but there is authority apparently to 
the effect that express statutory authority is nec- 
essary for the allowance of this item.%¢ 

Cost of collecting an assessment is generally held 
a proper item®’ as constituting a part of the ex- 
pense of the improvement.®® But where the statute 
expressly forbids so doing, it is not permissible to 
include in the assessment the cost of collecting it. 
And an estimated percentage to pay for collecting 
an assessment cannot be included where it is not 
an actual expense and where it is not shown that it 
will necessarily be ineurred.t 

[§ 3089] (8) Interest.2 Generally, an assessment 
may include interest upon money borrowed to make 
an improvement.? But where bonds have been sold 
by a city to raise money in anticipation of a street 
improvement and the proceeds in the meantime 
have been used by the city for other purposes, it 
is not lawful to include interest to be assessed on 
the landowners.* And under a statute providing 
that, if a city desires to proceed with any improve- 
ment to be paid for in whole or in part by a special 
assessment, it may advance the amount of the as- 
sessment and reimburse itself for money so advanced 
from the assessment, if a city advances the price of 
land taken for an improvement from its general 

93. Gage v. Chicago, 196 Ill. 512, 
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Oh.—Steese v. Oviatt, 24 Oh. St. 
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fund and ineurs no obligation on its own behalf 
or on behalf of the assessment district upon which 
interest has acerued or was running, it cannot in 
assessing benefits charge the property owners with 
interest on the money so advanced.°® 

On deferred installments. Where by statute and 
an ordinance framed in accordance with its terms 
an assessment is divided into installments made to 
bear interest at a fixed rate,® interest at such rate 
is properly chargeable on the installments;’ and it 
has been held, apparently in the absence of any spe- 
cial statutory regulation of the matter, that, where 
the assessment is made payable in deferred install- 
ments, interest on such installments to the time they 
respectively become due is properly included in 
the aggregate amount assessed as being a necessary 
part of the expenditure pertaining to the improve- 
ment.’ Under a statute providing for the division 
of an assessment into installments bearing interest 
at a certain rate and providing that vouchers to the 
contractor shall bear the same rate as the install- 
ments, the interest is a part of the cost of the im- 
provement and may be included in the assessment? 
but where vouchers issued to a contractor by a city 
for work done in constructing a local improvement 
are noninterest-bearing, the city cannot, in making 
a special assessment to pay the unpaid vouchers, 
include an amount for interest on the same.?° 

[§ 3090] (9) Unauthorized or Unlawful Expendi- 
tures. Unauthorized and unlawful expenditures in 
the making of a local improvement cannot be in- 
cluded in the assessment to pay for the cost there- 
of.11 And the inclusion of expenses which the 
resolution for improvements expressly declares shall 
N. Y.—In re Locust Ave:, 185 N. Y. 


63 NE 1031; Gage v. Chicago, 195 Ill. 
490, 68 NE 184; Kerfoot v. Chicago, 


195 Ill. 229, 638 NE 101. 


94. Thayer v. Grand Rapids, 82 
Mich, 298, 46 NW 228. 

95. Dashiell v. Baltimore, 45 Md. 
615;°Porter v. Purdy, 29 N. Y. 106, 
86 AmD 283; In re Tappan, 54 Barb. 
(N. Y.) 225, 36 HowPr 390; Butler v. 
Toledo, 5 Oh, St. 225. 

96. Higman v. Sioux City, 129 
Iowa 291, 105 NW 524. 

97. Ill.—Cicero v. Green, 211 Ill. 
241, 71 NE 884; Gibson v. Chicago, 22 
Tll. 566; 

Ind.—Pittsburgh, etc., R. Co. v. 
Fish, 158 Ind, 525, 63 NE 454. 

Md.—Dashiell v. Baltimore, 45 Md. 


615. 

Mich.—Warren v. Grand Haven, 30 
Mich. 24. 

N. J.—State v, Guttenberg, 38 N. J. 
T5493 


WN. Y.—In re Eager, 46 N. Y. 100. 

Oh.—Butler v. Toledo, 5 Oh. St. 
225. 

Pa.—Northern Liberties v. St. 
John’s Church, 13 Pa. 104. 

98. Warren v. Grand Haven, 30 
Mich. 24. : 

99. McChesney v. Chicago, 201 Il. 
344, 66 NE 217; Gage v. Chicago, 196 
Ill. 512, 63 NE 1031; Gage v. Chicago, 
195 Ell. 490, 68 NE 184; Kerfoot v. 
Chicago, 195 Ill. 229, 63 NE 101. 

1. Spangler v. Cleveland, 35 Oh. 
. 469. 


St 

2. On overdue assessments see 
infra XVII, F, 34. 

3g. Ark.—Bateman v. Clarendon 


Impr. Dist. No. 1, 102 Ark. 306, 143 
Ss 1062; Fitzgerald v. Walker, 55 
Ark, 148, 17 SW 702. ; 

Mass.—iIn re Hampshire County, 
143 Mass. 424, 9 NE 756. 

N. J.—Davis v. Newark, 54 N. J, L. 
144, 23 A 276; Skinkle v. Clinton Tp., 
39 N. J. L. 656; Kohler v. Guttenberg, 
388 N. J. Ll. 419; Baker v. Elizabeth, 
37 N. J. L. 142. 

N. Y.—In re Pelton, 85 N. Y. 651; 
Kinsella v. Auburn, 4 Silv. Sup. 101, 
7 NYS 317, 


jas he is to the principal.” 


248, 
tie State v. Elizabeth, 37 N. J. L. 


5. Spokane v. Kraft, 82 Wash. 238, 
144 P 286. 

6. [a] Constitutionality of statute. 
—A statute of this character is not 
unconstitutional as depriving the 
property owner of his property with- 
out due process of law on the ground 
that the city, if unrestrained by stat- 
ute, might be able to obtain a lower 
rate than that provided by statute. 
Gage v. Chicago, 216 Ill. 107, 74 NE 
726; Hulbert v. Chicago, 213 Ill. 452, 
72 NE 1097 [writ of error dism 202 
U.S. 275, 26 SCt 617, 50 L. ed. 1026]. 

7 Hulbert v. Chicago, 217 Ill. 286, 
75 NE 486; Gage v. Chicago, 216 Ill. 
107, 74 NE 726; Hulbert v. Chicago, 
213 Ill, 452, 72 NE 1097 [writ of error 
dism 202 U. S. 275, 26 SCt 617, 50 
L. ed, 1026]. 

8. Steese v. Oviatt, 24 Oh. St. 248. 

9. Cicero v. Green, 211 Ill. 241, 
247, 71 NE 884; Peo. ¥. Chicago, 152 
Ill. 546, 38 NE 744. 

“The contractor is aS much en- 
titled to the interest on the voucher 
Cicero v. 
Green, supra. 

10, 
75 NE 348; Chicago v. Hulbert, 205 
Ill. 346, 68 NE 786. 

11. Cal.—Piedmont Pav. 
Allman, 136 Cal, 88, 68 P 4938. 

Il].—Cratty v. Chicago, 217 Ill. 453, 
75 NE 348; Gurnee v. Chicago, 40 Ill. 
165." 

Iowa.—Bennett v. Emmetsburg, 
138 Iowa 67, 115 NW 582, 

Ky.—Fehler v. Gosnell, 99 Ky. 380, 
35 SW 1125, 18 KyL 238. 

Minn.—In re Roberts St., 164 Minn. 
31, 204 NW 558; State v. Ramsey 
County Dist, Ct., 80 Minn, 293, 83 NW 
1838. 

Mo.—Washington v. Mueller, (A.) 
287 SW 856. 

N. J.—DeWitt v. Rutherford, 57 
N. J. L. 619, 31 A 228; State v. Plain- 
field, 38 N. J. L. 93; State v. Hoboken, 
36 N. J. L. 378, 


Co. v. 


Cratty v. Chicago, 217 Ill. 458, 


115, 77 NE 1012; In re Pelton, 85 N. 
Y. 651; In re Merriam, 84 N. Y. 596; 
Matter of Rosedale Ave., 175 App. 
Div. 864, 162 NYS 877 [app dism 221 
N. Y. 595 mem, 116 NE 1072 mem]; 
In re Metropolitan Gas Light Co., 23 
Hun 327 [mod on other grounds 85 
N. Y. 526]; Peo. v. Yonkers, 39 Barb. 
266; Matter of Van Buren, 55 HowPr 
hae 17 Hun 527 (aff 79 N. Y. 

Oh.—Carlisle v. Cincinnati, 8 Oh. 
CinyCt.cNe Ss 4671259) Oh.> Cir. sh esr, 

Okl.—Arnold v. Tulsa, 38 Okl. 129, 
132 P 669. 

Or.—Irelan v. Portland, 91 Or. 471, 
179 P 286. 

Pa.—Williamsport v,. Hughes, 10 
Pa. Dist, 607. 

S. D.—State v. Sioux Falls, 25 S. D. 
3, 124 NW 9638; Mason vy. Sioux Falls, 
28. D. 640, 51 NW 770, 39 AmSR 802. 

Wash.—Young Vv. Tacoma, 31 
Wash. 158, 71 P 742; McAllister 
v. Tacoma, 9 Wash. 272, 37 P 447, 658. 

[a] Thus (1) the assessment can- 
not be made to cover moneys paid to 
the contractor in excess of the 
amount of his bid (State v. Hoboken, 
36 N. J. L. 878); (2) nor expenses in- 
curred in unsuccessfully defending 
actions brought against the munici- 
pality because of its negligence: in 
the construction of the improvement 
(DeWitt v.. Rutherford, 57 N. J. L. 
619, 31 A 228). (3) Where a portion 
of an assessment for paving a street 
was levied to meet damages the city 
might have to pay in a suit against 
it' for using, without authority, the 
patent for the Nicholson pavement, 
this portion of the assessment wags 
40 Tl. 


65. 

[b] Additional work not author- 
ized by the city engineer cannot be 
included in an assessment. Wash- 
ington v. Mueller, (Mo. A.) 287 Sw 
856. 

[ec] Contingent expenses. — Eix- 
penses depending upon some future 
uncertain event cannot be included in 
the assessment; the power of com- 


pioeels Gurnee v. Chicago, 
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not be included renders the assessment void.’ 
[§ 3091] (10) Miscellaneous. In the notes hereto 
are set out decisions in which particular items of 


missioners in the street assessment 
extends only to known, ascertained, 
and fixed expenses, and all others are 
illegal and void. Peo. v. Yonkers, 39 
Barb. (N. Y.) 266. } 

{d] Expenses and costs in an un- 
successful proceeding to open an 
avenue, which were wholly the result 
of erroneous and unlawful proceed- 
ings upon the part of the village and 
its trustees, cannot be included in 
the expenses of a subsequent pro- 
ceeding for the same purpose, Since 
they are not actual costs and ex- 
penses of the improvement, as 
against a property owner, within the 
meaning of the charter. In re Locust 
Avel°185 N. ¥. 115, 77 NE 1012. 

{e] Expenses for keeping an im- 
provement in repair (1) after its 
completion cannot be included in the 
assessment as a part of the improve- 
ment. Fehler v. Gosnell, 99 Ky. 380, 
35 SW 1125, 18 KyL 238; State v. 
Ramsey County Dist. Ct., 80 Minn. 
298, 88 NW 1838; Fridman v. Nor- 
wood On, "Cir. Ct Ny 6.9, 25 Oh: 
Cir. Ct. 258; Williamsport v. Hughes, 
10 Pa. Dist, 607; Young v. Tacoma, 31 
Wash. 153, 71 P 742; McAllister v. 
Tacoma, 9 Wash. 272, 37. P 447, 658. 
Compare Horne v. Mehler, 64 SW 918, 
23 KyL 1176 (holding that the entire 
cost of a street improvement may be 
assessed against abutting property 
owners, although the contractor, by 
his contract, guaranteed the work- 
manship and materials, and may, by 
reason of that fact, have increased 
the contract price). (2) Nor is it 
permissible to include the expenses 
of erecting and maintaining a plant 
where repairs can be made. Wil- 
liamsport v. Hughes, supra. 

[f] Items of work not submitted 
to competitive bidding as required by 
statute cannot be included in the as- 
sessment. In re Pelton, 85 N. Y. 651; 
In re Merriam, 84 N. Y. 596. 

te Where improvement author- 
ized is construction of drains, and 
the bulk of assessment is for work 
done in filling up sunken lots, it must 
be vacated. “The corporation cannot, 
under the garb of exercising the au- 
thority conferred by that act, exercise 
another and a totally different power, 
conferred by other .and different leg- 
islative acts.’”’” Matter of Van Buren, 
55 HowPr 513, 515.(aff 17 Hun 527 
(aff 79 N. Y. 384)]. 

[h] Payment in excess of bids.— 
If a contractor under proposals for 
‘work done on an improvement is not 
held down to his bid, any excess 
thereof afterward received by him is 
an illegal charge against the land- 


ee State v. Hoboken, 36 N. J. 
L, 378. 

12. State v. Sioux Falls, 25 S. D. 
8, 124 NW 963. Compare infra 
§ 3092 


13. See cases infra this note. 

[a] Catch basin.—Where the cir- 
cumstances are such that a catch 
basin is an indispensable part of the 
street itself, its cost is properly in- 
cluded in the assessment against 
abutting property owners, although 
the ordinance did not in terms pro- 
vide therefor. It is not to be re- 
garded as a separate improvement. 
Wendt v. Tucker, 185 Ky. 626, 216 
Sw 61. 

{[b] Curbs and gutters.—(1) Curbs 
and gutters along the side of a street 
upon which a park borders may be 
included in a special assessment for 
benefits resulting. from the improve- 
ment of the park, as they are neces- 
sary to complete the improvement. 
In re Lake of Isles Park, 152 Minn. 
39, 188 NW 59, 60. (2) The cost of 
resetting curbs and gutters made 
necessary by the regrading and pav- 
ing of a street is a proper item to 
include in the assessment. In re 
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Belmont, 12 Hun (N. Y.) 558. To 
same effect In re Roberts St., 164 
Minn. 31, 204 NW_. 558. ; 
[ec] Drainage.—(1) Where drain- 
age is necessary to the construction 
of an improvement in a proper man- 
ner, the cost thereof may be included 
in the assessment for the improve- 
ment as an item of necessaky ex- 
penditure in constructing it although 
not expressly provided for by char- 
ter, statute, or ordinance. Wendt v. 
Tucker, 185 Ky. 626, 216 SW 61; 
Meyer’s App., 158 Minn. 433, 197 NW 
970, 199 NW 746; State v. Ramsey 
County Dist. Ct., 29 Minn. 62, 11 NW 
133; Longworth v. Cincinnati, 34 Oh. 
St., 101. Contra Arnold v. Tulsa, 38 
Okl. 129,:182 P 669. (2) And the 
fact that the drain was laid in ad- 
joining property instead of in the 
street proper is immaterial where 
this was done with the consent of 
abutting Owners and where the plan 
adopted was better than if the drain 


had been laid in the street itself. 
Wendt v. Tucker, supra, 
{d] Expense of building wall 


necessary for protection of street, 
partly on the street and partly on the 
adjoining property, is an essential 
part of the improvement of the street 
by grading, bouldering, macadamiz- 
ing, ete., and is properly included in 
the assessment for the cost of the 
improvement. Longworth vy. Cincin- 
nati, 34 Oh. St. 101. See In re Robert 
St., 164 Minn. 31, 204 NW 558 (as 
sustaining this view). 

[e] Grading.—(1) The cost of 
grading a street preparatory to im- 
proving it by paving or otherwise is 
an essential part of the improvement, 
and the assessment for the improve- 
ment may include the cost thereof. 
Royal v. Des Moines, 195 Iowa 23, 
191 NW 377; Allen v. Davenport, 107 
Iowa .90, 77 NW 532; Dashiell. v. 
Baltimore, 45 Md. 615; Lincoln St. R. 
Co. v. Lincoln, 61 Nebr. 109, 84 NW 
802; Kelly vy. Cincinnati, 6 Oh. -A. 
466, 470; Arnold v. Tulsa, 38 Okl. 
129,132 P.669 .(2) “Itis-common 


knowledge that one of the most im-. 


portant elements of roadbuilding is 
the grading of the roadbed itself to 
a suitable and proper grade; by exca- 
vation, where the natural surface is 
too high, and by embankment, where 
it is too low.” Kelly v. Cincinnati, 


[f] Hire or rent of machinery.— 
(1) The rent of a steam roller is 
properly included in an assessment 
for a street improvement where it 
appears that the contractor agreed 
to do the work for a certain sum and 


the city agreed to rent the roller for. 


so much per day. 
lado, 122 ‘On WCirwnCh 34, S25 Oh. Cir. 
Dec. 15. (2) A fair price for the 
use of an excavating machine belong- 
ing to the water department of the 
city used in the construction of a 
sewer may be assessed as a part of 
the expense of making this improve- 
ment. Parsons v. Worcester, 2384 
Mass. 108, 125 NE 205. 

[g] Cost of moving lamp-posts 
and hydrants in connection with the 
widening of a pavement necessary to 
prevent the lamp-posts and hydrants 
from obstructing the new pavement 
is properly included in the paving 
assessment, although not included in 
the plans and specifications nor in 
the contract for paving. Peo. iv. 
Buffalo, 77 Misc, 532, 187 NYS 464. 

{h] Moving of water boxes in a 
street, put in by the city and not by 
a private person or _ corporation, 
which was made necessary in widen- 
ing the paved portion of a street, is 
a legitimate item of the expenses of 
widening the pavement which' may 
be included in the assessment there- 
of. Acklin v. Parkins, 10 Oh. Cir. Ct. 


McGlynn v. To- 


and guttering the street. 


[§§ 3090-3092 


expenditure are held to be properly’* or improperly** 
included in assessments for local improvement. 
[§ 3092] e. Effect of Including Improper Items. 


N, S.- 248, 29 Oh, Cir. Ct..625: , 

[i] Planking.—A charter provi- 
sion that planking shall be paid for 
out of general funds does not pre- 
elude a city from including the cost 
of planking in an assessment for a 
general street improvement. Seattle 
vy. Kelleher,-195 U. S. 351, 25 SCt 44; 
49 L. ed, 232 

[j] Storm sewers.—When a proper 
and necessary part of a street pav- 
ing improvement, the cost of storm 
sewers may be included in the as- 
sessment to pay for the improvement, 
Turley v. Dyersville, 202 Iowa 1221, 
211 NW.723. 

{k] Relinguishment of right to 
use steam power within city limits.— 
An assessment may be levied for the 
purpose of compensating a railroad 
company for the relinquishment of 
its right to use steam power within 
the city limits. Peo. v. Lawrence, 36 
Barb. 177 [aff 41 N. Y¥. 123]. 

14. See cases infra this note. 

{a] Expense of maintaining hoard 
of local improvements.—(1) A city is 
not authorized to include in a special 
assessment the cost of the expense 
of maintaining a board of local im- 
provements by a _ statute providing 
that, in designated cities, a sum not 
exceeding six per cent of the amount 
of the assessments may be by ordi- 
nance ‘applied “toward the payment 
of the aforesaid costs and other costs 
of making and collecting the as- 
sessment” (Betts v. Naperville, 214 
TH. S80, 73 NB! 752)'2(2)" er” by va 
statute authorizing certain munici- 
palities to include in a local assess- 
ment an item of five per cent, toward 
payment of costs of making and col- 
lecting the assessments, executing 
contracts, etc., and deficiency in in- 
terest, and providing that, if there is 
a deficiency, it shall be paid first out 
of the five per cent, and, if there is 
a balance in that item, it may be 
transferred to the corporate fund, to 
reimburse the city for advances made 
for the expenses of the proceeding 
(Chicago v. Lake Forest Univ., 293 
Til. 165, 127 NE 352). (3) And under 
Local Improvement Act § 94, requir- 
ing the expenses of maintaining the 
board of local improvements and of 
letting and executing the contracts 
to be paid by the municipality out of 
its general fund, and § 6, providing 
for the board ‘of local improvements, 
and § 85, specifying its duties, a city 
cannot add to the cost of street pav- 
ing a percentage for inspection and 
engineering during construction, 
which was done by the local im- 
provement board and its engineer 
member, and by an-~-engineer with 
whom the board had made some ar- 
rangement, and which must there- 
fore be paid from the general fund, 
since the expenses of executing the 
contract must be those of supervis- 
ing its performance, in view of the 
impossibility of expense connected 
with signing the contract. Carlin- 
ee v. Anderson, 303 Ill, 247, 185 NE 

{b] Improving water mains. — 
The cost of improving water mains 
inva municipally owned water plant 
by taking out iron piping and putting 
in lead pipes and connections is not 
a proper item of expense to be in- 
cluded in the cost of paving, curbing, 

L t Grecian v. 
Hill City, (Kan.) 256 P 163. 

[ce] oss due to city’s want of 
credit.—Loss resulting to the city in 
making street improvements under 
credit on account of the condition of 
its own credit is not a part of the 
legitimate cost of the work and can- 
not be included in an assessment 
therefor against abutting property 
ona Galveston v. Heard, 54 Tex. 
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As a general rule, where an assessment includes 
costs for expenditures in making a local improve- 
ment, some of which are legal and others illegal, 
and they are so blended together that the separation 
of the legal from the illegal items is impossible, 
the entire assessment will be invalidated thereby,!® 
in the absence of some statute which modifies the 
On the other hand, if the legal items can 
be separated from those which are improperly in- 
eluded in the assessment, the assessment is valid and 
It has also been held 
that a meritorious assessment should not be set 
aside because of the inclusion of improper items, 
the amount of which is small;'®8 and that an assess- 
ment which does not exceed the benefits will not be 
set aside because the total cost includes items not 
legally assessable, it appearing that the excess of 
the total cost over the entire assessment is more 


rule.16 


enforceable to that extent.17 


15. Cal—Piedmont Pav. 
Allman, 136 Cal. 88, 68 P 498. 

Ill. Cratty v. Chicago, 217 D1. 453, 
75 NE 343. 

Iowa.—Bennett v. Emmetsburg, 138 
Towa 67, 115 NW 582; Gallaher v. 
Garland, 126 Iowa 206, "101 NW. 867. 

N. J.—Randolph v. Plainfield, 
Neos, de, 93). 


Cosme 


16, 45 NE 372; Peo. v. Hagadorn, 104 
We ONS. 5416.4 1.0 NE 891, 
Okl1. —Muskogee v. Irwin, 45 Okl. 
118, 145 P 415; tL Vv. Muskogee, 
43 Okl. 22, 141-5222) 
Wash.—McaAllister v. 
Wash, 272, 37 P 447, 658. 
[a] Rule applied.—(1) Where an 
ordinance discloses that an assess- 
ment is to be used to produce a fund 
to be used for paying both principal 
and interest, when interest cannot 
lawfully be charged, and it does not 
disclose either in the preamble or in 
the body thereof the amount of 


either interest or principal, the entire: 


ordinance must fall. Cratty v. Chi- 
cago, 217 Lil: 453; 75 (NE. 343.~ (2) 2A. 
city council has no jurisdiction to 
award a contract for additional work 
which was not included in the reso- 
lution. of intention to 
street, or to order such work to be 
done; and where the contract in- 


cluded such additional work at a spe-' 


ecified price for the wlfole work, and 
the amount thereof was included in 
the assessment as part of the cost 
of the work, the entire assessment is 
thereby vitiated. Piedmont Pav. Co. 
v. Allman, 136 Cal, 88, 68 P 493. 

716s) Both “vo New: York, “151. "N)¥- 


16, 45 NE 372; Sharum v. Muskogee,’ 


aS Ole 220 eet ue 22, 

17. Cal.— McDonald y. Mezes, 107 
Cal. 492, 40 P 808; Dyer v. Scalma- 
nini, 69 Cal. 637, 11 P 327; Beaudry 
v. Valdez, 32 Cal. 269. But see Cali- 
fornia cases infra this note to the 
effect that, in an action to enforce 
the assessment, the demand must be 
for the exact amount due, and if the 
demand is for payment of an entire 


assessment, some of the items of 
which are ‘illegal, the action» must 
fail. 


D. C.—wWalker v. District of Co- 
lomibia, 7 D: C...3527 

Tll.— Chicago v. Hulbert, 205 Il. 
346, 68 NE 786. 
Kan. —Union Pac. R. Co. v. Kansas 
City, 92 Kan. 487, 141 P 302. 

Mo.---Commerce Trust Co. v. Keck, 
283 Mo. 209, 223 SW 1057; Neil v. 
Ridge, 220 Mo. 233, 119 SW 619; Haag 
v. Ward, 186 Mo. 325, 85 SW 391; 
Neenan v. Smith, 60 Mo. 292; Grant 
City v. Salmon, (A.) 288° SW 88; 
Washington v. Mueller, (A.) 287 SW) 
856; Webster Groves v. Reber, 
226 SW 77; Murphy v. Welton, 
217 SW 620; Walsh vy. Monett First 
Nat. Bank, 139 Mo. A. 641, 123 SW 
1001; Dick v. Riddle, 139 Mo. A. 584, 
123 SW 486. 

N. Y.—Brennan y. Buffalo, 162 N. 
ie 491, 57 NE 81; a re Livingston, 


38 | 
N. Y.—Poth v. New York, 151 N. Y. 


Tacoma, 9| 
| cipal and interest on the assessment, 


improve a 
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Amount. 


hand, where the 


TAL INS Ye 94, a NE 290; In re Pelton, 
85) N.Y. 65i. 

N. (tee at are v. Thomasville, 
POSING 648 else SSE opr * 

Oh.—Cincinnati y. Anchor White 
Lead Co., 44 Oh. St. 243, 7 NE 11. 

Or.—Haner Vv. Bugene, 957 Or," 596, 
7 -P Oia 188 P 711. 

S. D.—Mason v. Sioux Falls, 2S. 
Piet 640, 652, 51 NW 770, 774, 39 AmSR 


Utah.—Gwilliam v: Ogden City, 49 
Utah 555,°164 P 1022. 

[a] Rule applied.—(1) Where an 
assessment ordinance discloses that 
the assessment is to pay both prin- 


and states the amount necessary to 
be assessed to pay principal and 
amount necessary to pay interest, 
the ordinance as an entirety is not 
void, but a confirmation will be re- 
fused as to the amount sought to be 
collected for interest. Chicago v. 
Hulbert, 205 Ill. 346, 68 NE 786. (2) 
If the contract to improve a street 
includes a kind of work not named 
in’ the resolution of intention, the 
contractor can recover for such work 
as is named in the resolution, if it 
can be separated from the other and 
estimated. Beaudry v. Valdez, 32 
Cal. 269. (3) Where the contract 
substantially follows the resolution 
of intention as respects the work 
specified therein, but in addition to 
the work so specified the contractor 
also laid a sidewalk in front of de- 
fendant’s lot not authorized by the 
resolution of intention, the assess- 
ment properly made for the work 
elearly specified in the resolution is 
not vitiated by a separate assessment 
for the sidewalk not embraced in the 
resolution, but a judgment foreclos- 
ing the entire assessment should be 
modified by striking out that portion 
of the assessment which relates to 
the sidewalk. McDonald v. Mezes, 
107 Cal, 492, 40 P 808. (4) An addi- 
tion made by the board of city as- 
sessors to a taxpayer’s lawful and 
ratable assessment, to bring the total 
expense of a local improvement up 
to a sum which, under the charter of 
the city, would permit payment of 
it to be made in five annual install- 
ments, is an illegal and arbitrary act 
without authority or jurisdiction, 


‘| but does not render the whole assess- 


ment void; and where the illegal part 
of such an assessment can be sepa- 
rated from the legal, the latter part 
may stand and be enforced, although 
the act of the assessors is character- 
ized by the findings of the special 
term as “fraudulent.” Brennan vy. 
Buffalo, 162 N. Y. 491, 57 NE 81. 
[b] ‘Proceedings in which ques- 
tion. of validity raised.—The rule 
stated in the text has been applied in 
a wide variety of proceedings’ in 
which the validity of the assessment 
was brought in* question as for in- 
stance: (1) In actions to enforce 
payment. McDonald v. Mezes, 107' 
Cal. 492, 40 P 808; Beaudry v. Valdez, 


“cago, 162 Tl. 
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than enough to cover such items.!® 

[§ 3093] f. Final Estimate or Determination of 
Where the statute provides for a final 
estimate of the cost of an improvement, such provi- 
sion must be complied with to render an assessment 
valid;?° but a minor irregularity in the making 
of such estimate, if it in no way prejudices the 
rights of property owners, will be disregarded.?+ 

[§ 3094] g. Variance from Preliminary Estimate.”? 
Where it is provided by charter or statute, either 
expressly or by necessary implication, that the cost 
of the improvement shall not exceed the estimated 
cost thereof, an assessment for a sum in excess 
of the estimated cost of the improvement is, under 
the statutes of some jurisdictions, invalid,” and un- 
der the statutes and charters of other jurisdictions 
invalid to the extent of the excess.7* 


On the other 
amount of the final assessment 1s 


32 Cal. 269; Haag v. Ward, 186 Mo. 
825, 85 Sw 391; Brennan v. Buffalo, 
162 N. Y. 491, 57 NE 81; Cincinnati 
v. Anchor White Lead Co!, 44 Oh. St. 
248, 7 NE 11... Apparently contra 
Ryan v. Altschul, 103 Cal. 174, 37 P 
339; Partridge v. Lucas, 99 Call. 519, 
33 P 1082; Donnelly v. Howard, 60 
Cal. 291; Dyer v. Chase, 52 Cal. 440 
(all holding that a demand for the 
payment of an assessment must be 
for the amount which is properly 
chargeable against the property, and 
that, if an assessment includes both 
legal and illegal items, it must fall 
as a whole, and there can be no re- 
covery in an action to enforce the 


entire amount of the assessment). 


(2) In actions to enjoin the sale of 
land for an assessment. Mason _v. 
Sioux Falls, 2 S. D. 640, 51 NW 770, 
39 AmSR 802. (3) In proceedings to 
confirm an assessment. Chicago v. 
Hulbert, 205 Ill. 346, 68 NE 786. (4) 
In proceedings to apportion an as- 
sessment. Walker v. District of Co- 
lumbia, 21%) DE CG -352. 

18. Peo. v. Buffalo, 77 Mise. 532, 
187 NYS 464; Lewis v. New York, 
Barb, (N. Y.) 82, 35 HowPr 162. 

19. Greater Newark Associates v. 
Newark, 79 N. J..L. 331, 75 A745. - 

Exceeding benefits see supra § 3072. 

20. Colo.—Keese v. Denver, 10 
Colo? *112)' 15 4P* 825. 

lil.— Chicago v. Chidester, 243 Ill. 
577, 90 NE 1090; Peo. v. Hennessy, 
234 Ill. 14, 84 NE 692. 

Ind.—Klein v. Nugent Gravel Co., 
162 Ind. 509, 70 NE 801. 

Kan. —Topeka v. Gage, 44 Kan. 87, 
24 P 82. 

Mich.—Duffy v. Saginaw, 106 Mich. 
Pha 64 NW 581. 

N. Y.—In re Cameron; 50 N. Y. 502. 

[a] Construction of 
Where commissioners reported: 
tal cost of the improvement, $4648.30; 
cost of making and levying the as- 
sessment therefor, $139.44,” it was 
held that the cost of making and 
levying the assessment was not in- 
cluded in the ‘total cost’? mentioned 
in the first item. McChesney v. Chi- 
543, 38 NE 767. 

21. Keese v. Denver, 10 Colo. 112, 
15 P 825; New Albany Gas Light, 
etc., Co. v. Crumbo, 10 Ind. A. 360, 
37 NE 1062; Topeka v, Gage, 44 Kan. 
87, 24° P ‘8d! 

22. Preliminary estimate see supra 
§§ 2421-2425. ‘ 

23. Gainesville v. McCreary, 66 
Fla, 507, 63 S 914; Gilmore v. Hentig, 
Bor cans ALO; 7 Oey oan 

24. Collins v. Ellensburg, 68 
Wash. 212, 122° P 1010*° Chehalis v. 
Cory, 54 Wash. 190, 102 P 1027, 104 
P 768. See Peabody v. Edmonds, 68 
Wash. 610, 123 P 1018 (recognizing 
the rule but holding that it is error 
for the court, on appeal from the city 
council, arbitrarily to limit the as- 
sessment by reference to a bid upon 
Segregated items which did not in- 
clude necessary engineering work ‘or 
overhaul at a certain rate, both in- 
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not restricted by charter or statute to the amount 
of the preliminary estimate, a variance in the final 
cost of the improvement from the preliminary esti- 
mate will not invalidate the assessment,?° in the 
absence of a showing of fraud,”* it being said that 
in such a ease it is not expected that an accurate 
estimate of the cost of making an improvement can 
be determined in advance;?* and, 
the estimate does not deprive the municipality of 
jurisdiction,?® the preliminary estimate is ‘merely 
advisory,?® and therefore a margin must necessarily 
It has been held that the rule that a 
variance between the preliminary estimate and the 
final cost of the improvement will not invalidate the 
assessment should be applied, even though the as- 
sessment was greatly in excess of the estimated cost 
provided it is not beyond the bona fide cost of 
the improvement;*! but there is authority to the 
effect that, if the variance is so excessive as to be 
unreasonable, the assessment should not be permit- 


be allowed.®° 


ted to stand.*? 
[§ 3095] h. Excessive Amount. 


cluded in the estimates and evidently 
taken into consideration by the city 
council in making the assessment). 

25. I1l1.—Nokomis v. Zepp, 246 Ill. 
159, 92 NE 809; Danforth v. Hinsdale, 
177 Ill. 579, 52 NE 877. 

Mich.—Auditor-Gen. vy. Chase, 132 
Mich. 630, 94 NW 178. 

Mo.—Heman Constr. 

277 Mo. 628, 211 SW 68; Hill v. 
Swingley, 159 Mo. 45, 60 SW 114; 
Sheridan v. Fleming, 93 Mo, 321, 5 
SW 813; Kelley v. Morton, 179 Mo. 
A. 296, 166 SW 840; Stover v. Spring- 
field, 167 Mo. A. 828, 152 SW 122; 
Gratz v. Kirkwood, 165 Mo. \A. 196, 
145 SW 870; Probert v. Garth, 155 
Mo. A, 387, 137 SW 320. 

N. J.—Moran y. Jersey City, 58 N. 
J. L. 144, 35 A 950 [aff 58 N. J. L. 653, 
35 A 284]; Kohler v. Guttenberg, 38 
N. J. L. 419, 

N. Y.—Ireland_v. Rochester, 51 
Barb. 414; In re Board of St. Open- 
ing, etc., 29 NYS 563. 

Oh.—Scovill v. Cleveland, 1 Oh. St. 
126; Dodsworth y. Cincinnati, 18 Oh. 
Cir. Ct. 288, 10 Oh. Cir. Dec, 177. And 
see Cincinnati v. Goodman, 5 Oh. Dec, 
(Reprint) 365, 5 AmLRec 153 (under 
the usual variations provided for in 
the contract for a street improve- 
ment, more stone may be required to 
be put on the street than the con- 
tract calls for, and included in, the 
assessment). 

Okl.—Bocox v, Bixby, 114 Okl, 269, 
247 P 20. 

Or.—Parker vy. Hood River, 81 Or. 
707, 160 P 1158; Miller v. Portland, 
78 On» 165, Ab) Pi 728. 

Utah.—Branting v. Salt Lake City, 
47 Utah 296, 153 P 995. 

Wash.—Vincent v. South Bend, 83 
Wash. 314, 145 RP 452; Inner-Circle 
Property Co. v. Seattle, 69 Wash. 508, 
125 P 970 (distinguishing Washing- 
ton decisions supra note 24 as having 
been decided under different statutes 
and charters). 

“The assessment must of course be 
made upon an estimate which may be 
more or less incorrect, as all esti- 
mates for public works are likely to 
be, but the liability to error ought 
not to defeat a special any more than 
a general levy for future purposes.” 
2 Cooley Tax. p 1266, 


Co. v. Lyon, 


[a] Variance between preliminary 


and final report.—It is no objection 
to the final report of the commis- 
sioners of estimate and assessment 
that the estimated amounts of bene- 
fit in the preliminary report exceed 
those found in the final report, the 
difference being because the total 
costs of the proceeding did not equal 
the original estimate, so that the pro- 


Since the amount 
assessed can in no event substantially exceed the 
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since to exceed 


assessment. 


a PS ihe 


 £§§ 3094-3095 


benefit which the property assessed derives from the 
improvement,*? an assessment in substantial excess 
of the benefits received is invalid as to the excess,** 
and to that extent unenforceable,** as constitut- 
ing a taking under the guise of taxation of private 
property for public use without compensation*® 
and as being confiscatory.** Nevertheless, the fact 
that property has been assessed for benefits in ex- 
cess of the assessed value of the property for general 
taxation is not sufficient to show that the assessment 
for benefits was unreasonable or confiseatory, since 
the property may have been assessed for general 
taxation at a very low valuation;*® and since it 
may be presumed that the improvement will so 
benefit the property as to warrant an increase in 
valuation more than equal to the amount of the 
An assessment for an amount in ex- 
cess of that provided for in the ordinance for im- 
provement is invalid.?° 
of the cost of an improvement has been made and 


Where the final estimate 


approved, an assessment in excess of such estimate 


is invalid.*t 


portionate part assessed against each 
parcel of property had been corre- 
spondingly reduced. Matter of East 
214th St., 68 Misc. 89, 123 NYS 485. 
Sc ie peels v. Guttenberg, 38 N. J. 


27. Miller v. Portland, 78 Or. 165, 
151 P 728; Branting v. Salt Lake 
City, 47 Utah 296, 307, 153 P 995. 

“A correct and accurate statement 
would be something more than an 
estimate; something essentially dif- 
ferent from an estimate. That word 
precludes accuracy.” Branting v. 
Salt Lake City, supra, 

28. Branting vy. Salt Lake City, 
supra; and cases supra note 27. 

29. Kelley v. Morton, 179 Mo. A. 
296, 166 SW 840. 

30. Miller v. Portland, 78 Or. 165, 
151 P 728. 

31. Vincent v. South Bend, 83 
Wash. 314, 145 P 452. 

32. Parker v. Hood River, 81 Or. 


707, 160 P 1158; Miller v. Portland, 


78 Or. .165, 151 .P 728, 

[a] In applying this principle, it 
has been held that (1) ninety per 
cent (Parker vy. Hood River, 81 Or. 
707, 160 P 1158) (2) or one hundred 
and twenty-five per cent (Miller v. 
Portland, 78 Or. 165, 151 P 728) ex- 
cess over the preliminary estimate is 
unreasonable. 

33. See supra § 3072, 

34 U. S.—Louisville, ete., R. Co. 
v. Barber Asphalt Pav. Co., 197 U. S. 
430, 25 SCt 466, 49 L. ed. 819. 


Cal.—Spring St. Co. v. Los Angeles,. 


170 Cal. 24, 148 P 217, LRA1918B 197. 

D. C.—Thompson vy. Macfarland, 33 
App. 322 (recognizing rule). 

il.—Elmwood Park 'y. Mills, 311 
Til. 186, 142 NE 582. 

Ind.—Adams v. Shelbyville, 154 
Ind. 467, 57 NH 114, 77 AmSR 484, 49 
LRA 797, ' 

Iowa.—Chicago, ete, R. Co. v. 
Churdan, 196 Iowa 1057, 195 NW 996, 

Ky.—Pfaffinger v. Kremer, 115 Ky. 
498, 74 SW 238, 24 KyL 2868. 

Mass.—Cheney v. Beverly, 188 
Mass. 81, 74 NE. 306. 

N. J.—Allison Land Co. v. Tenafly, 
68 N. J. L. 205, 52 A 231; Agens vy. 
Newark, 37 N, J.. L. 415. 

N. Y.—Peo. y. Buffalo, 52 NYS 689. 

Oh.—Walsh v, Barron, 61 Oh. St. 
15, 55 NE 164, 76 AmSR. > 354; Price 
v. Toledo, 4 Oh,,)Cir, Ct. N. S.:57,..25 
Ohw,. Cit Ot.-6 kT, 

Tex.—Kettle v. Dallas, 35 Tex. Civ. 
A. 632, 80 SW 874, rs. 

[a] Attorney’s fees for collection. 
—The attorney’s fees allowed by 
Barrett L. § 9 in foreclosing a street 
assessment lien do not become a part 
of the assessment, but pertain to the 


And, on the other hand, if the cost 
of the work proves to be less than such final estimate 


remedy, and their allowance cannot 
make the assessment excessive. 
Pittsburgh, etc., R. Co. v, Fish, 158 
Ind, 525, 63 NE 454. 

[b] Necessity that statute limit 
assessment to benefit.—While an as- 
sessment for a _ local 
should not exceed the benefits con- 
ferred thereby, and, if it does, may 
be enjoined, yet a statute authorizing 
such an improvement is not uncon- 
stitutional, because not prohibiting 
assessments in excess of the benefits. 
State v. Columbia Tp., 8 Oh. Cir. Ct. 
691, 4 Oh. Cir, Dec. 389, 

35. U. S.—Louisville, ete., R. Co. 
v. Barber Asphalt Pav. Co., 197 U. 8S. 
430, 25 SCt 466, 49 L. ed. 819. 

Cal.—Spring St. Co. v. Los Angeles, 
Fae Cal, 24, 148 P 217, LRA1918E 

Ill.— Elmwood Park y. Mills, 311 
Ill. 186, 142 NE 532; Peru v. Bartels, 
214 Ill, 515, 73 NE: 755. 

Iowa.—Chicago, ete., R. Cos v. 
Churdan, 196 Iowa 1057, 195 NW 996. 

Ky.—Pfaffinger v. Kremer, 115 Ky. 
498, 74 SW 228, 24 KyL 2368. 

Mass.—Cheney v. Beverly, 188 
Mass. 81, 74 NE 306. 

N. Y.—Peo. v. Buffalo, 52 NYS 689. 

Oh.—Price v. Toledo, 25 
Oto “Chita 

Tex.—Kettle v. Dallas, 35 Tex. Civ. 
A. 632, 80 SW 874. 

See Denver v. Londoner, 33 Colo. 
104, 80 P 117 [rev on other grounds 
in 210 U. S. 373, 28 SCt 708, 52 L. ed. 
1103] (holding that property owners 
cannot escape assessment because the 
assessment against their lands is ex- 
cessive, but are bound to pay what is 
equitable), 

36. Norwood v. Baker, 172 U. S. 
269, 19 SCt 187, 43 L. ed. 443. 

37. Spring St. Co, v. Los Angeles, 
aie Cal, 24, 148 P 217, LRA1918E 
197. 

38. Thompson v. Macfarland, 33 
App. (D. C.) 322, 

39. Hutchinson Co. y. 
. A. 664, 184 P 435, 

40. Jefferson County v. Mt. Ver- 
non, 145 Ill, 80, 83 NE 1091; Wash- 
ington v. Mueller, (Mo. A.) 287 SW 
856; Haven v. New York, 67 App. Div. 
90, 73 NYS 678 [aff 173 Ni: Y.. 611 
mem, 66 NE 1110 mem]; Philadelphia 
v. Jewell, (Pa.) 20 A 281. 

[a] A trifling excess, such as one 
dollar in a total amount of four hun- 
dred and fifty thousand, will not in- 
validate the assessment. Workman 
v. Worcester, 118 Mass. 168. 

41. Payne v. South Springfield, 161 
Ill. 285, 44 NE 105; Maryland Trust 
Co, v. Baltimore, 125 Md. 40, 50, 93 
A 454 [quot Cyc]. 


Coughlin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


improvement © 


Ohi Clix. | 
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and assessment, the assessment should be reduced 
accordingly,*? and a proportionate amount should 
be returned to each person who has paid a part of 
the assessment.*? So if it can be shown that a con- 
tract was let at an unreasonably high price, collec- 
tion of the entire amount of an assessment will some- 
times be restrained,*t but the fact that the city, 
without right, canceled a contract for an improve- 
ment and made a new contract at an increased price 
does not entitle a property owner, as against the 
contractor, to an abatement of the amount 
assessed.4® Where property for an improvement 
is charged with considerably more than its entire 
assessed value for taxation and more than one third 
of its actual value, and the benefit to the property, 
if any, is negligible, the assessment is unreasonable 
and void.4¢ A property owner cannot be assessed 
more than his legitimate share, in order to make up 
or secure the payment of any delinquency upon the 
part of any other property owner.*? 

Spoliation. Under the Kentucky statutes, collec- 
tion of an assessment can be enforced if the cost 
of the improvement does not equal the value of the 
property sought to be taxed.*® It is only where the 
cost of the improvement equals the value of the 
property sought to be taxed that the enforcement 
of the lien: for the improvement amounts to spolia- 
tion.*® 

[§ 3096] i. Deduction for Damages®® or Value of 
Land Dedicated. Under some statutes governing 
assessments for improvements, damages to the prop- 
erty owners resulting from the construction of the 
improvement must be deducted from the amount 
assessed for benefits;®* and independently of any 
express statutory provisions regulating the matter, 
it has been held that, where benefits are assessed 
for a street improvement before the grade has been 
established and an abutting landowner cannot avail 
himself of the benefits until he adapts his property 
to the grade of the street as subsequently estab- 


lished, the amount of the expense incurred in so 

42. Yagey v. Chicago, 192 Ill. 104,] 210 NW 800. 
61 NE 494; McVey v. Danville, 188 
Ill. 428, 58 NE 955; Maryland Trust 
Co, v. Baltimore, 125 Md. 40, 50, 93 A 
454 [quot Cyc]; Mayer v. New York, 
101 N. Y. 284, 4 NE 336; In re Upson, 


this view). 


118. 
55. 
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See Ayer v. Perry, 193 
Iowa 181, 186 NW 840 (as sustaining 


Ryerson v. Passaic, 40 N, J. L. 


King. v. Marvin, 
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doing should be deducted from the benefits assessed 
against him.°? On the other hand, where the statute’ 
provides a method for claiming damages resulting 
from an improvement, damages so resulting cannot, 
be offset against benefits from the improvement.°* 
And where commissioners have been appointed by 
the court to make a new assessment and no power is 
given them to adjudicate as to the value of lands 
taken for the improvement, they have no power to. 
estimate the value of lands taken and make allow- 
ance therefor in determining the amount to be as- 
sessed against the landowner for benefits.°4 So’ 
also, where a township is without power to pay over 
anythiig but money or. improvement certificates in, 
liquidating an assessment against if, it is not obliged, 
to credit against this assessment any sum awarded 
as damages by the assessment commissioners to a 
property owner for land taken for the improve- 
ment,°> unless the debt so created was put into, 
the shape of an improvement certificate.>¢ And 
the fact that an abutter has a remedy against the 
city for damages from change of grade does not 
affect his liability for a paving assessment.°7 

Where land has been dedicated for an improve- 
ment, under some statutes the assessment against 
the dedicator must be credited with an amount equal 
to the value of the land dedicated,®* and a neglect 
of the municipal authorities to certify the value of 
property so dedicated does not deprive the dedicator 
of the right to credit on an assessment.*® 

[§ 3097] 13. Apportionment of Assessment—a. 
Between Municipality and Property Owners Bene- 
fited—(1) In General. In the absence of constitu- 
tional restrictions, it.is within the discretion of the 
legislature to determine whether the general publie 
or property owners whose property abuts, fronts 
on, or 1s adjacent to a local improvement shall pay 
the entire cost thereof, or whether the cost shall 
be apportioned between the public and such prop- 
erty owners, and, if so, the proportion to be paid by 
each.®°° While, as elsewhere shown, there is some 


836. 

Ky.—Mudge v. Walker, 122 Ky. 29, 
90 SW 1046, 28 KyL 996. 

Md.— Baltimore v. Johns Hopkins 
Hospital, 56 Md, 1. 

Mich.—Cote v. Highland Park, 173 
Mich, 201, 1389 NW 69. 


51 N. J. Li} 


89 Ni Y5067s Matter of Schneider, 136 
App. | Div. 444, 121. NYS 9 [rev on 
other grounds 199 N. Y. 581 mem, 92 
NE 791 mem]; In re Livingston, 4 
NYS 56 [rev on other grounds 121 
Nelo 194,024. NEX 290), 

43. Matter of Schneider, 136 App. 
Div. 444, 121 NYS 9 [rev on other 
rounds 199 N. Y. 581 mem, 92 NE 
For mem]. 

44, Pek v. Racine, 49 Wis. 243, 5 


NW 35 
45. eae vy. Mehler, 64 SW 918, 


23 KyL 1176. 

46. Abernathy v. Fidelity Nat. 
Bank, etc., Co,, 274 Fed. 801 [aff 2 F. 
(2d) 676]. 

47. Spitzer v. El Reno, 41 Okl, 430, 
138 P 797. 

48. Bardwell v. Gardner, 152 Ky. 
111, 153 SW .9; Haller v. Barber As- 
phalt Pav. Co.; 130 Ky, 547, 113 SW 
516; Otter v. Barber Asphalt Pav. 
Co., 96 SW 862, 29 KyL 1157. 

49. Bardwell v. Gardner, 152 Ky. 
111, 153 SW 9; Haller v. Barber As- 
phalt Pav. Co., 130 Ky. 547, 113 SW 
516. 

50. Deduction of benefits see supra 
§§ 2686-2688. 

51. Baltimore v. Smith, etc., Brick 
Co., 80 Md. 458, 31 A 423: Albany 
Canal Bank v. Albany, 9 Wend. (N. 


Y.) 244. 
Ba, In re Oration St., 9 N. J. Ly J. 


346. 
53, Curtis v. Dunlap, 202 Iowa 588, 


298, 17 A 162; Hoboken Land, etc., 
ee v, Marvin, 51 N. J. L. 285, 17 A 

56. See cases supra note 55. 

57. Bayes v. Paintesville, 166 Ky. 
679, 688, 179 SW 6238, LRA1916B 1027 
[quot Cyel; Lohrum v. Eyermann, 5 
Mo. A, 481. 

58. Lowrie, 
Detroit, 237 
55. 
59. Lowrie, 
Detroit, supra. 
60. U. S.—Chadwick v. Kelly, 187 
Uy S155 4097-238--SCe 175, -4 plc ed. 293% 
French vy. Barber Asphalt Pav. Co., 


Lumber Co. V. 
138; . 241 .SNW 


Lumber Co. v. 


etc., 
Mich. 


etc., 


£81 VU. -S..324, 21, SCt.625,' 45 LL. ed. 
879, 

Ala.—Montgomery v. Moore, 140 
Ala. 638, 37 S 291. 

Cal.—Sinton v,. Ashbury, 41 Cal. 


525; Burnett v. 
76, 73 AmD 518, 
Conn. —Clapp v. Hartford, 35 Conn. 


Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 

Ga.—Bacon _ v. Savannah, 86 Ga. 
301, 12 SE 580. 

Ill. Ottawa v. Colwell, 260 Ill. 548, 
103 NE 573; Mushbaugh vy. Hast 
Peoria, 260 Tl. 27, 102 NE .1027; 


Birket v. Peoria, 185 Ill. 369, 57 NE 
30; St. John v. East St. Louis, 50 Ill. 
92 


Sacramento, 12 Cal, 


Ind.—Marion Trust Co. v.. Indian- 
apolis, 37 Ind. A. 672, 706, 73 NE 834, 


Minn.—State v. Brill, 58 Minn, 152, 
59 NW. 989. 
106 


Miss.—Dunean  v.,. 
Miss. 874, 64 S 834, 

Mo.—Barber Asphalt Pav. Co. ur 
Munn, 185 Mo. 552, 88 SW 1062. 

BN J.—State v. Fuller, 34 N. J. L. 
N. Y.—Matter of Opening One 
Hundred poe Sixty-seventh St., 68 
Hun 158, 22 NYS 604; In re Turfler, 
44 Barb. 46, 19 AbbPr 140; Goodale 
v. New York, 85 Mise. 603, "148 NYS 


Granada, 


1076; Matter. of Kenmore, 59 Misc.' 
388, 110 NYS 1008. 

N. C—Hendersonville v. Freeze, 
185 N. C. 476, 117 SE 498; Hilliard 


Vv. gpemouiite, 118 Nc. 845, 24 SE 


73 

ty D.—Rolph v. Fargo, 7 N. D. 640, 
76 NW 242, 42 LRA 646 

Oh.—Burr v. Parker, 10 Oh, Cir. 
Ct. N. S. 550, 30 Oh. Cir. Ct. 297. 


Pa.—York City v. Eyster, 68 Pa. 
Super, 104, 
Tenn.—Arnold v. Knoxville, 115 


Tenn. 195, 90 SW 469, 3 LRANS 837, 
5 AnnCas 881. 

Tex. — Griffin Vis Waxahachie, 
(Commn, A.) 276 SW 201; Sullivan v. 
RoacheManigan Pav, Co. (Civ. A.), 
220 SW 444. 

Wash.—In re Seattle, 57 Wash. 178, 
106, PB 755: 

Wis.—Boyd v. Milwaukee, 92 Wis, 
456, 66 NW 603, 
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authority to the effect that the legislature itself 
must determine the mode of apportioning the cost 
of a local improvement,®! it has also been held or 
recognized in numerous decisions that the legislature 
may delegate its entire power in this regard to a 
municipality,°? and that a statute giving a city au- 
thority to decide whether to assess the cost of an 
improvement against abutting owners or to pay the 
cost itself is not objectionable as discriminating be- 
Where the legislature has 
provided several methods by which a city may de- 
fray the cost of a local improvement, an assessment 
not in accordance with any of the methods desig- 
Where a city, in the exercise 
of express statutory authority, has provided by ordi- 
nance that the cost of a particular improvement 


tween property owners.°®* 


nated is invalid.®4 


“What part of the cost of a local 
improvement shall be defrayed by 
general taxation, and what part by 
special assessments, is wholly a mat- 
ter of legislative discretion, provided 
that the latter does not exceed the 
special benefits.”” State v. Brill, 58 
Minn. 152, 156, 59 NW 989. 
| [a] Particular statutes construed. 
—(1) To bring a case within the pur- 
view of a statute requiring the pay- 
ment of a part of the cost of a street 
improvement by the city, because of 
the treatment of street intersections 
as abutting, it should be made to 
appear that such intersections as 
abutting property are benefited by 
the improvement, and it is not suffi- 
cient to show that the intersecting 
streets are benefited by the improve- 
ment. Burr v. Parker, 10 Oh. Cir. Ct. 
NE Se, oDOs ISO Oh Cin 7Ct 1297. 212), 
Statutes providing that abutting 
owners may be required to pay no 
more than three fourths of the cost 
of improvements are in compliance, 
and not in conflict, with requirements 
of another statute that the charter 
apportioned between abutting owners 
and the city the cost of street im- 
provements. Griffin v.. Waxahachie, 
(Tex. Commn, A,) 276 SW 201.. (3) 
Under a statute imposing the cost of 
eurbing on a city, where in figuring 
the cost of a paving project the cost 
of curbing and guttering had been 
figured as a Single individual item of 
expense, the whole item must be 
borne by the city and cannot be 
charged in part to the property own- 
ers. Hendersonville v, Freeze, 185 
N. C. 476, 117 SE 498. (4) Where it 
is provided that the expense of pav- 
ing one half of the streets opposite 
the public grounds of the city shall 
be paid from the general funds of 
the city, an abutting owner can be 
charged only with the expense of 
paving the half of the roadway upon 
his side of the street, where a strip 
_ through the center of the street is 
maintained by the city as a park. 
Boyd v. Milwaukee, 92 Wis. 456, 66 
NW 6038. 

{b] The entire cost of a street im- 
provement (1) may ordinarily be im- 
posed by statute or charter on the 
lots abutting on the improvement. 
French v. Barber Asphalt Pav. Co., 
181 U. S. 324, 21 SCt-625, 45 L. ed, 
879; Montgomery v. Moore, 140 Ala. 
638, 37 S 291; Carr v. Kissimmee, 80 
Fla. 754, 86 S 701; Barber Asphalt 
Pav. Co. v.. Munn, 185 Mo. 552, 88 SW 
1062; Barber Asphalt Pav. Co. v. 
French, 158 Mo. 534, 58 SW 934, 54 
LRA. 492 [aff 181 U. S. 324, 21 SCt 
625, 45 L. ed. 879]; Webster v. Fargo, 
9 N. D. 208, 82 NW 732, 56 LRA 156 
[aff 181 U. S. 394, 21 SCt 628, 45 L. 
ed. 912]; Rolph v. Fargo, 7 N. D. 640, 
716 NW 242, 42 LRA 646. (2) The 
principle, however, is subject to the 
limitation that a statute, which pro- 
vides for the assessment of the en- 
tire cost of a public improvement on 
abutting property by the foot-front 
rule without reference to _ special 
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In making an 


benefits, rests the assessment on an 
illegal basis, and is void as in contra- 
vention of the Fourteenth Amend- 
ment of the federal constitution pro- 
hibiting the taking of private prop- 
erty without due process of law. 
Loeb v. Columbia Tp., 91 Fed. 37 [rev 
on other grounds 179 U. S. 472, 21 
SCt 174, 45 L. ed. 280]; Scranton v. 
Levers, 9 Pa. Dist. 176. 

[c] The entire cost of a sidewalk 
(1) may be assessed on abutting 
property. Marion Trust Co. vy, In- 
dianapolis, 37 Ind. A. 672, 706, 75 NE 
834, 836; Mudge v. Walker, 122 Ky. 
29, 90 SW 1046, 28 KyL 996. (2) And 
it has been held that this is so under 
a statute which provides that, where 
the board of public works of a city 
improves only “a part or one side 
of any street, sidewalk ... one half 
of the cost... Shall be assessed 
against... the city and the remain- 
ing one half... shall be assessed 
against the lands... adjacent to 
such half or side of the street,’ and 
that, where the board orders the im- 
provement “of any sidewalk,” the 
costs thereof shall be estimated ac- 
cording to its whole length, and shall 
be apportioned on the lands abutting 
thereon, authorizing the city, on con- 
structing a sidewalk on one side of a 
street, to apportion the entire cost 
thereof on the 
thereon, the word “sidewalk,” in the 
first-quoted provision, being inserted 
by mistake, Marion Trust Co. v. In- 
dianapolis, supra. (3) And under a 
statute providing that the general 
council of cities of the second class 
may provide for the construction or 
reconstruction of streets and side- 
walks, and that an original construc- 
tion of public ways with some im- 
proved material shall be made at the 
exclusive cost of abutting owners, 
and that reconstruction shall be 


made one half at the cost of the abut-. 


ting owners, and that the cost of side- 
walks shall be apportioned to abut- 
ting owners and paid by them, side- 
walks are not included within the 
phrase “public ways.” Mudge _ v. 
Walker, supra. 

[d] Deductions before making ap- 
portionment.—(1) Under a charter 
providing that one third of the cost 
of paving should be paid by the city 
and two thirds by the abutting own- 
ers, and that a street railway should 
pave between its tracks, the cost of 
paving between the tracks imposed 
on a Street railway company should 
be deducted before apportioning the 
assessment between the city and the 
abutting owners. Morris v. Hender- 
sonville, 168 N, C. 400, 84 SE 260. 
(2) A city charter requiring the city 
to pay one third of paving improve- 
ments exclusive of the amount 
charged to any railroad company, the 
balance to be paid by abutting own- 
ers, and later providing that two 
thirds of the entire cost and expense 
should be paid by abutting owners, 
the city should pay one third of the 
costs, after deducting the amount 


property abutting. 


Pet OOF 


shall be paid wholly by special assessment upon’ the 
property benefited, no part of the cost of the im- 
provement may be imposed on the city, either by 
commissioners of assessment or by the courts.®° 
And, by parity of reasoning, where, in the exercise 
of such authority, a city has manifested its inten- 
tion by ordinance that such an improvement shall 
be constructed solely at public expense, it cannot 
assess any part of the cost against abutting owners.*® 


apportionment, the municipality 


should take into consideration all the circumstances 
and conditions of each improvement and fix such a 
percentage to be borne by the municipality as would 
be equitable and just.® 
to assess the entire cost of an improvement against 
property specially benefited, the owners cannot ob- 


Where it is permissible 


chargeable to a street railroad, since 
the words “entire cost and expense,” 
etc., refer only to the sums for which 
the city and the abutting owners are 
liable. Peo. v. Davis, 100 Mise. 334, 
165 NYS 47 [aff 178 App. Div. 944 
mem, 165 NYS 47]. 

61. See infra § 3104. 

62. I1l.—Ottawa v. Colwell, 260 
Til. 548,.103 NE 573; Kankakee’ v. 


‘Illinois Cent. R. Co., 258 Ill. 368, 101 


NE 592; Peru v. Bartels, 214 Ill. 515, 
738 NE 755; Ryder v. Alton, 175 Ill. 
94, 51 NE 821. 

Ky.—Tapp v. Johnson, 174 Ky. 532, 


192 SW 504. 
Miss.—Duncan v. Grenada, 106 
to Oh AS 


Miss. 874, 64 S 834. 
Oh.—Wolf v. Cincinnati, 

439, 20 Oh. Cir. Ct. N. S. 566, 34 Oh. 

Cir) Cty B47. 


Pa.—York City vy. Eyster, 68 Pa. 
Super. 104. 
Wash.—Spokane v, Curtiss, 66. 


Wash, 555, 120 P 70. 

[a] Constitutionality of statute. 
—A statute authorizing municipal 
authorities finally to decide as to 
what part of the cost of the local im- 
provement shall be taxed against the 
public is constitutional. Ottawa 
Fea Colwell, 260 Ill. _ 548,- 103 NE 


63. Tapp v. Johnson, 174 Ky. 532, 
192 SW 504. 

64. Wickliffe v. Greenville, 170 
Ky. 528, 186 SW 476. 

[a] Thus it has been held that, 
where a city has statutory authority 
to make an improvement wholly at 
its own expense or wholly at the ex- 
pense of abutting property, or to re- 
quire the abutting property owners 
to pay a designated proportion of the 
expense, it cannot pay the cost of 
making a part of the improvement 
leaving abutting property to bear the 
cost of the remainder, regardless of 
the proportionate costs of the por- 
tions, as this does not comply with 
any of the methods provided for. 
Wickliffe v. Greenville, 170 Ky. 528, 
186 SW 476. 

65. Spokane vy. Curtiss, 66 Wash. 
555, 120 P 70. 

66. Carlisle v. Welsh, 74 Pa, 
Super. 256 (a formally signified in- 
tention to make the abutting prop- 
erty owners contribute to the cost of 
an improvement is a_ basic prerequi- 
site to the levying of an assessment 
against them). Compare Lippert vy. 
Toledo, 9 Oh, Cir. Ct. N. S,.455, 29 Oh. 
Cir. Ct. 345 [aff 76 Oh. St. 568 mem, 
81 NE 1189 mem] (the fact that the 
council may have, in the resolution 
and ordinances adopted and passed 
preparatory to the making of the im- 
provement, indicated the proportion 
it intended to assess upon. the abut- 
ting property does not bar it from 
designating a different proportion in 
the assessing ordinance, provided it 
is within the limitations fixed by 
statute). 

67. Wolf v. Cincinnati, 1 Oh, A. 
439, 20 Oh. Cir, Ct. N. S. 566, 34 Oh. 
Cirs Ct. 247, 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 3097-3100] 


ject that only a small part of the cost was assessed 
against the municipality.%$ 

Payment of part of cost by railway company. 
Where a street railway company, under its franchise, 
has paid a part of the cost of paving the street on 
which its tracks are laid, the proportion of the ex- 
pense of the improvement which the statute pro- 
vides shall be assessed upon abutting property own- 
ers must be computed from the balance remaining 
after deducting the amount so paid by the street 
railway company.®® 

[§ 3098] (2) Uniformity. It has been held a vio- 
lation of the rule requiring uniformity in taxation™ 
that a city should construct a portion of a street 
and charge the cost against the city, and thereafter 
charge the cost of constructing another portion of 
the same street either in whole or in part against 
abutting property owners.7! On the other hand it 
has been held that, where a city is empowered by 
statute to adopt one of several methods of defray- 
ing the cost of a local improvement, the rule re- 
quiring uniformity in taxation does not require 
that a plan once adopted by the city shall be 
irrevocable ;7? and accordingly, the fact that a city 
has made one improvement entirely at its own ex- 
-pense,’* or has paid a part of the expense of one 
improvement,’* does not prevent it from making 
another and a distinct improvement to be paid by 
assessments against abutting property owners either 
in whole or in part. 

[§ 3099] (8) Conclusiveness of Apportionment. 
The determination whether the cost of a public im- 
provement shall be apportioned between the munici- 


MUNICIPAL CORPORATIONS 
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| pality and property owners specially benefited 
| thereby’ and, if apportioned, the respective portions 


of the cost to be borne by the city and the property 


| owners so benefited,“° when made by a municipal 
| council or some other subordinate board in whom 
the power has been vested by statute, is generally 


held conclusive and final in the absence of evidence 


_ of fraud,” or actual abuse of power,’® or bad faith,”? 
| or of a showing that the council or board acted 
t arbitrarily,®° or upon a wrong rule of law.®? 


Such 
a determination will not be disturbed by the courts 
because there may be a difference of honest opinion 
as to the fairness of the opinion.®? - 

In Illinois, by express statutory provision, where 
a special tax is laid against property owners for 
an improvement, the determination of the city au- 
thorities as to whether the city shall bear any part 
of the cost of the improvement, and if so, how much 
shall be assessed against it, is conclusive and not 
subject to review by the court.3? On the other hand,. 
where a special assessment is laid against property 
owners to. pay for an improvement, the decision of 
the city authorities as to whether a part of the 
expense of the improvement shall be assessed against 
the city and if so, how much, is subject to review 
by the court. Under former legislation, no re- 


“view was permissible either in the case of special 


taxes or special assessments.®® 

[§ 3100] b. Between Property Owners Benefited— 
(1) Necessity. Special taxes or assessments for 
local improvements must be apportioned by some 
reasonable rule among those whose property has 
received special benefits from the improvement.*® 


68. In re Seattle, 57 Wash. 178, 


106 P 755. 
69. Sharpsville v. Randall, 73 Pa. 
Super. 61 [aff 268 Pa. 585, 112 A 112]. 
70. See Constitutional Law § 881 
et seq; Taxation [37 Cyc 729]. 
71. Tompkinsville v. Miller, 195 
Ky. 143, 241 SW 809, 811; Wickliffe v. 
Greenville, 170 Ky. 528, 186 SW 476. 
72. Bonar vy. Southgate, 215 Ky. 
133, 284 SW 1019; Shaver v. Rice, 209 
Ky. 467, 273 SW 48 [dist Tompkins- 
ville v. Miller, 195 Ky. 148, 241 SW 


809; Wickliffe v. Greenville, 170 Ky. 
528, 186 SW 476]. Compare Tapp v. 
Johnson, 174 Ky. 532, 192 SW 504 


(where a statute provides that one 
city may adopt a plan requiring 
abutting property to pay the expense 
of street improvement, while another 
city of the same class may itself pay 
the cost, whatever plan is adopted by 
the city must be applied in all cases 
until it is changed by the legisla- 
ture). 
/ 73. Shaver v. Rice, 209 Ky. 467, 
273 SW 48; York City v. Eyster, 68 
Pa. Super. 104, 113. See Collins v. 
A, Jaicks Co., 279 Mo. 404, 214 SW 
391 (a city having charter power to 
improve or repair streets, and to 
“nay for such improvement or any 
part thereof” out of its general funds 
or by special assessments against 
abutting property, may pay for re- 
paving a portion of a boulevard out 
of its general fund, and at a later 
time provide that the cost of repav- 
ing another portion shall be paid by 
special assessments; and in the ab- 
sence of fraud, it will not only be 
presumed that the city authorities 
had good and sufficient reasons for 
proceeding by different methods in 
the two proceedings, but that there 
was no such inequality or lack of 
uniformity as denied to the abutting 
property owners the equal protection 
of the law). ‘ 
> “The means of payment is wholly 
within the discretionary power of the 
city’s law making body. It cannot 
egislate so as to deprive itself or 
uture councils of the corporate au- 
thority granted by the legislature to 


enact measures for the benefit of the 
municipality, the levying of taxes, or 
the improvement of other streets as 
their judgment dictates. The author- 
ity is exhausted as council legislates 
for and improves designated streets. 
Over those not improved as perma- 
nent highways, the control of council 
is complete.” York City v. Eyster, 


Thus, where the legislature 
has empowered a city to construct a 
local Improvement either at the cost 
of the city or at the cost of abutting 
owners, where the city constructed 
streets at its own expense and they 
have become worn out, it may recon- 
Struct them at the expense of the 
property owners. Shaver y. Rice, 209 
Ky. 467, 273 SW 48. 

74. - Bonar v. Southgate, 215 Ky. 
133, 284 SW 1019; Stingily v. Jack- 
son, 140 Miss. 19, 104 S 465. 

75. Hancock v. Muskogee, 250 U. 
S. 454, 39 SCt 528, 63 L. ed. 1081 [aff 
66 Okl. 195, 168 P .445]; French v. 
Barber Asphalt Pav. Co., 181 U. S. 
3824, 21 SCt 625, 45 L. ed. 879; Power 
v. Detroit, 139 Mich. 30, 102 NW 288, 
5 AnnCas 645; Moore vy. Spokane, 88 
Wash. 203, 152 P 999; In re Boyer 
Ave., 79 Wash. 664, 141 P 58; Spokane 
v. Fonnell, 75 Wash. 417, 135 P 211; 
In re Seattle, 66 Wash. 327, 119 P 
852; In re Twelfth Ave., 66 Wash, 97, 
119 P 5; Powell v. Walla Walla, 64 
Wash, 582, 117 P 389; In re Westlake 
Ave., 40 Wash. 144, 82 P 279. 

76. Berston v. Flint, 176 Mich. 266, 
142 NW 576; Elwood v. Rochester, 43 
Hun 102, 6 NYSt 132 [aff 122 N.Y: 
229, 25 NE 238]; Spokane vy. Fonnell, 
75: Wash. 417, '135 P 211. 

77. Berston v. Flint, 176 Mich. 266, 
142 NW 576; Spokane vy. Fonnell, 75 
Wash. 417, 135° P 211, 

78. Hancock v, Muskogee, 250 U. 
S. 454, 39 SCt 528, 63 L. ed. 1081 [aff 
66 Okl. 195, 168 P 445]. 

79.. Berston v.. Flint, 176 Mich. 
266, 142: NW 576; Spokane y. Fonnell, 
75 Wash. 417, 135 P 211. 

80. Ellwood v. Rochester, 43 Hun 
102, 6 NYSt.132 [aff 122 N. Y. 229, 25 
NE 238]; Spokane v, ‘Fonnell, 


Wash. 417, 135 P 211; In re Seattle, 
66 Wash, 327, 119 P 852.. 

81. Elwood vy. Rochester, 43 Hun 
(N. Y.) 102, 6 NYSt 132 [aff-112 N. Y. 
229, 25 NE 238]. 

a erp In re Seattle, 66 Wash, 97, 119 


83. Peo. v. Ford, 289 IH. 550, 124 
NE 549; Lovington v. Gregory, 287 
Ill, 169, 122 NE 504; Watseka v. Ore- 
baugh, 266°" Til) ‘579° 107 NEP “838T 
Ottawa v. Colwell, 260 Ill. 548, 103 
NE 573; East St. Louis v. Illinois 
Cent. R. Co., 238 Ill. 296, 87 NE 4075 
Peoria v. Smith, ‘232 Ill. 561, 83 NH 
1061; Peru v. Bartels, 214 Ill. 515, 738 
NE 755; Jacksonville v, Hamill, 178 
Ill. 235, 52 NE 949, 

84. Lovington v. Gregory, 287 III. 
169, 122 NE 504; Peoria v. Smith, 232 
Ill. 561, 883 NE 1061;-Mercy Hospital 
v. Chicago, 187 Ill, 400, 58 NE 353. 

85. Billings v. Chicago, 167 Ill. 
337, 47 NE 731; Leitch v. La Grange, 
138 Ill. 291, 27 NE 917; Bigelow vy. 
Chicago, 90 Ill. 49; Fagan v. Chicago, 
84 ll, 227. 

86. Ala.—Harton y. Avondale, 147 
Ala, 458, 41 S 934, 

Ill.—Lightner v. Peoria, 150 Ill. 80, 
37 NE 69. 

Iowa.—Snyder v. Belle Plaine, 180 
Iowa 679, 168- NW 594. 

Ky.—Boone y. Gleason, 5 KyL 169. 

Mich.Detroit v. Weil, 180 Mich. 
593, 147 NW 550; Manistee v. Harey, 
79 Mich. 238, 44 NW 603; Motz v. De- 
troit, 18 Mich. 495. 


Miss.i—Macon v. Patty, 57 Miss. 
378, 34 AmR 451, 
Mo.—Independence v. Gates, 110 


Mo, 374, 19 SW 728; Gibson v. Kayser, 
16 Mo, A; 404, 

N. J.—Jersey City v.. State, 43 N. J: 
L. 638. 

Oh.—Chamberlain v. Cleveland, 34 
Oh. St. 551. j 

Or.—King v. Portland, 38 Or. 402, 
63 P 2, 55 LRA 812). faff 184-U. S. 61, 
22 SCt- 290,46 L. eds 4381 ,« 

‘It lays at the foundation of the 
right to impose the taxes, that they 
should be. .-. laid according to some 
fixed rule of apportionment;~so. that 
practical wniformity .may be arrived 


654 [44 0.9.] 


An assessment cannot be imposed upon an indi- 


vidual.8? Apportionment of the burden, it is said, 


is a necessary element in all taxation, and any 
attempt at the exercise of this power without it 
is void.®§ 

[§ 3101] (2) Equality and Uniformity of Ap- 
portionment—(a) Necessity. The apportionment 
must be made by some definite and fixed rule under 
which the burdens imposed will be. distributed as 
far as practicable, equally and uniformly on all 
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the persons or property subject to assessment.®? 
Where the improvement results in unequal benefits 
to different parcels, some method must be adopted 
which will levy the assessment in proportion to the 
benefits received.2° Gross inequalities®! in the dis- 
tribution of a local assessment render the assess- 
ment invalid as being in violation of the Four- 
teenth Amendment.°? The rule of equality and uni- 
formity of apportionment®* applies irrespective of 
the particular method adopted for making an 


[§§ 3100-3101 


at in their imposition upon persons 
or property within the taxing dis- 
trict.” 
89,. 37 NE 69... 

87. Macon v. Patty, 57 Miss. 378, 
34 AmR 451, = 

88. Motz v.Detroit, 18 Mich. 495. 

89. Ark.—Mullins v. Little Rock, 
131 Ark. 59, 198 SW 262, LRA1918B 
461; White v. Loughborough, 125 
Ark. 57,:188 SW 10. 

Cal.—City St, Impr. Co. v, Quigley, 
191 Cal.-149, 215 P 390; Peo. v. Lynch, 
51 Cal. 15, 21 AmR 677. 

Colo.—Denver v. Kennedy, 33 Colo. 
80, 80 P 122, 467. 

Ga.—Bacon y. Savannah, 105) Ga, 
62; 34: SH.127.", 

Ida.— MeGilvery v. 
Ida. 338, 90 P 348. 

Ill.—Downers Grove v. Findlay, 237 
Tll. 368, 86 NE 732; Lightner v. Pe- 
oria, 150 Ill. 80, 37 NE 69; Kuehner 
v. Freeport, 143 111.:92,.32. NE 372, 17 
LRA 774; St. Johns vy. East St. Louis, 
50 Ill. 92; Chicago v. Baer, 41 Il. 
306; Chicago. v. Larned, 34 Tl. 203. 

Iowa.—Hahn’s App., 197 Iowa 292, 
197 NW 8; Illinois Cent...R. Co. v. 
Pomeroy, 196 Iowa 504, 194 NW 913; 
Snyder vy, Belle Plaine, 180 Iowa 679, 
163 NW 594; Early v. Ft. Dodge, 136 
Iowa 187, 113 NW 766. 

Ky.— Louisville, etc., R. Co. v. 
Southern Roads Co., 217 Ky. 575, 290 
SW 320; Frankfort v. Morris, 200 Ky. 
59, 252 SW 142; Wickliffe v. Green- 
ville, 170° Ky. 528, 186 SW 476; 
Jochum y. Henry Bickel Co., 146 Ky, 
73, 141 SW 1190; Baldrick y. Gast, 79 
SW 212, 25 Kyl. 1977: Louisville v. 
Selvage, 106 Ky. 730, 51.SW 447, 52 
SW 809, 21 KyL 349; 620; Lexington 
vy. McQuillan, 9 Dana 513, 35 AmD 159, 
» Mich.—Cote v. Highland Park, 173 
Mich. 201, 1389 NW 69; Auditor-Gen. 
y. O'Neill, 143 Mich. 343, 106 NW 
895; Manistee v. Harley, 79 Mich. 238, 
44. NW 603; White v, Saginaw, 67 
Mich. 33, 34, NW 255. 

Minn.—State v. Brill, 58 Minn. 152, 
59 NW 989; State v. Hennepin Coun- 
ty Dist. Ct., 33 Minn, 235, 22 NW 625. 

Mo. — Parker-Washington Co. | v. 
Dodd, 305 Mo, 171, 264 SW.651; Com- 
merce Trust Co. v. Blakely, 274 Mo. 
52, 202 SW. 402, 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 109 Nebr. 384, 191 
NW 438; John vy. Connell, 64. Nebr. 
233, 89 NW 806. 

« N. J.—Gross v. Hague, 99 N. J. L. 
457, 123 A 744; Bradley v. Asbury 
Park) 83 eN.Jaids: 293,93 2A; 712. 

N. Y.—In re Tibbett Ave., 221 N. Y. 
127, 116 NE 779; In re New York, 218 
N. Y. 234, 112. NE 918; In re New 
York, 190 N. Y. 350, 88 NE 299, 16 
LRANS 335; Peo. v. Desmond, 186 
N. Y. 2382, 78 NE 857; Ellwood v. 
Rochester, 122 N, Y. 229, 25 NH 238; 
Stuart v. Palmer, 74 N. Y. 183, 30 
AmR 289; Matter of Rosedale Ave., 
175 App. Div. 518, 162 NYS 185; Peo. 
v. Reis, 109 App. Div. 919, 96 NYS 
601; Peo. v. Reis, 109 App. Div, 748, 
96 NYS 597; Delaware; etc, Canal 
Co. v. Buffalo, 39 App. Div. 333, 56 
NYS 976 [aff 167 N. Y. 589 mem, 60 
NE 1119 mem]; Monroe County v. 
Rochester, 88 Hun 164, 34 NYS 533 
faff 154 N. Y, 570, 49 NE 139]; Mat- 
ter of Nagy St., 99 Misc. 314, 164 
NYS 537; Matter of Townsend Ave., 
85 Misc. 65, 71 NYS 201 [aff 175 N.Y. 
508 mem, 67 NE 1086 mem]; In re 
54th and 55th Sts., 162 NYS 754 [rev 


Lewiston, 13 


Lightner y, Peoria, 150 Ill. 80, | 


on other grounds 181 App. Div, 941 
mem, 167 NYS 1099 mem]. Appar- 
ently contra Matter of Phelps, 110 
App. Div. 69, 96 NYS 862. 

Nw C.—Gastonia v. Cloninger, 187 
N. C. 765, 123 SE 76; Tarboro v..Sta- 
ton, 156 N. C. 504, 72 SE 577; Raleigh 
v. Peace, 110 N..C: 32, 14:SH 521, 17 
LRA 330. 

Oh.—Jaeger v. Burr, 36 Oh. St. 164; 
Northern Indiana R. Co. vy. Connelly, 
10 Oh. St. 159; Funke v, Cincinnati, 
21 OhNPNS $13. 

Okl,—Tulsa vy. McCormick, 63 Okl. 
238, 164 P 985. fide 

Pa.—Philadelphia v. Conway, 257 
Pa, 172, 101 A 472; Seranton v. 
Levers, 200 Pa. 56, 49 A 980; Pitts- 
burgh’s Pet., 138 Pa.‘ 401,°21 A 757, 
759, 761; In re Washington Ave., 69 
Pa. 362, 8 AmR 256. 

Tex.—Lovenberg v. Galveston, 17 
Tex. Civ, A..162, 42 SW 1024. Contra 
Barrel vy. Storrie, (Civ. A.) 47 SW 

‘Vt.—Allen v. Drew, 44 Vt. 174. 

Va.—Fulkerson y. Bristol, 105 Va. 
555,°54 SE 468, 

Wash.—In re Phinney Ave., 114 
Wash, 262, 194 P 977; Spokane v. 
Kraft, 82 Wash. 238, 144 P 286; In re 
Bight Ave. Northwest, 77 Wash. 
570, 188 P 10; Seattle v. Gatton, 76 
Wash, 401, 136 P 488; Howell v. Ta- 
coma, 3 Wash. 711, 29 P 447, 28 Am 
a 83; Seattle v. Yesler, 1. Wash. T. 

Wis.—Friederich v. Milwaukee, 114 


Wis. 304, 90 NW 174. 


“Substantial equality and uniform- 
ity of rule must be observed in dis- 
tributing, among those owning prop- 
erty in the locality improved, the 
burden to be borne by them in com- 
pensation for the special advantages.” 
Lovenberg vy. Galveston, 17 Tex. Civ. 
A. 162,.167, 42 SW 1024. 

{a] In South Dakota (1) Const. 
art 6 § 17, requiring that all “taxa- 
tion shall be equal and uniform,” has 
been held to apply to special assess- 
ments as well ag general taxation. 
Haggart v. Alton, 29 S. D, 509, 137 
NW 372; Bailey v. Sioux: Falls, 28 
S, D, 118, 132 NW 703; Whittaker: v. 
Deadwood, 23 S. D, 538, 122 NW 590, 
139 AmSR 1076. (2) But the re- 
quirements of equality and uniform- 
ity are met when special taxes or as- 
sessments are uniform as to all prop- 
erty so benefited, in proportion to 
benefits conferred by such improve- 
ments, Haggart v. Alton, supra. 

[b] Unequal assessments illus- 
trated.—(1) Where land more than 
fifty years previously was platted, 
but the blocks averaged more than 
six times the width of those across 
the street, and it had already been 
proposed to open a street dividing 
such block, an assessment appor- 
tioned according to depth for grading 
the street along the side of such 
block was unequal. Commerce Trust 
Co. v. ‘Blakely, -274.Mo. 52, 202 SW 
402, (2) Lots abutting on a street 
being widened are equally benefited, 
and an assessment seven times as 
great on the side of a street where 
had been a jog as on the other side 
of the street was made upon a funda- 
mentally wrong basis, as benefits 
cannot be affected by what side of 
the street ‘‘the jog is on,” nor by the 
fact that the ‘‘jog’’ removed happens 
to be on one side of the street in- 
stead of on the other. In re Phinney 


Ave., 114 Wash. 262, 194 P 977. (3) 
Where an assessment for a sewer, 
made upon the basis that the prop- 
erty benefited should pay one half of 
such expense, was declared invalid, 
a subsequent assessment,: on the 
basis that the property benefited 
should pay two thirds of such ex- 
pense, and exempting those who had 
fully paid their former assessment, 
was unequal and _ void. White v. 
Saginaw, 67 Mich. 33, 34 NW 255. 

[ec] Where assessments for a park 
were in question, it appeared that in 
assessing the benefits the assessors 
divided the district to be assessed 
into four sections, namely: First, 
land contiguous to the park; second, 
land adjoining the former and within 
half a mile of the park; third, land 
lying between one-half mile and one 
mile of the park; and fourth, land 
lying between one mile and one and 
one-half miles of the park. Land 
within each section was assessed as 
though equally benefited. It was 
held that the assessments were il- 
legal for inequality. State v. Brill, 
58 Minn. 152, 59 NW 989. 

[d] Discrimination against per- 
sons whose property is taken.—In 
assessing benefits for public im- 
provements, no discrimination should 
be made between persons whose 
property has been taken and those 
whose property has not been taken 
for the improvement, but the source 
from which the property taken for 
the improvement comes should be 
entirely disregarded. Spokane  v. 
Kraft, 82 Wash, 238, 144 P 286. } 

[e] Deduction of amount paid by 

county.—Where a city paves a street 
under an agreement with the county 
to contribute toward the cost of the 
pavement, and paid the entire cost 
out of the general fund, and there- 
after paid the amount contributed by 
the county into the general funds, the 
abutting owners are not entitled to a 
deduction of the amount contributed 
by the county from the cost of the 
improvement on levy of assessments, 
as the deduction would amount to 
unequal taxation and discrimination 
against other taxpayers of the city. 
Gastonia v. Cloninger, 187 N., C. 765, 
123 SE 76, 
' [f] What is not unequal assess- 
ment.—A statute which limits the 
property that may be assessed to pay 
for building a sewer to the property 
specially benefited, and the assess- 
ment that may be made on such prop- 
erty to its fair share of the cost of 
improving it, is not open to the ob- 
jection that it permits the making of 
an unequal assessment. Granite 
State Land Co. v. Hampton, 77 N. H. 
179, *89 A, 842. 

90. In re New York, 218 N. Y. 234, 
112 NE 918; In' re New York City, 
127 App. Div, 672, 111 NYS 916; Mat- 
ter of New York, 126 App. Div, 740, 
111 NYS 334. 

§ ea J Trivial inequalities see infra 

92. Gast Realty, etc, Co.  v. 
Schneider Granite Co., 240 U. S.’ 55, 
36 SCt 254, 60 L. ed. 526; Wetterau 
v. Farmers’, etc., Trust Co., 285 Mo. 
555, 226 SW 941; Commerce Trust 
Co. v. Blakeley, 274 Mo. 52, 202 SW 
402; In re Phinney Ave., 114. Wash. 
age 194 P 977; and cases supra note 


93. See supra this section. 
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apportionment.*4 
[§ 3102] (b) Sufficiency. The method by which 


the apportionment is made must 


which it is legally possible may be just as between 
the parties assessed;®> and, if not, it is nothing 
more than an arbitrary exaction and not a legiti-, 
mate exercise of legislative authority.*® 
less it is only where there is manifest and unrea- 
sonable discrimination in apportioning benefits that 
such apportionment may be said to contravene the 
equal protection clause of the Fourteenth Amend- 
And, as a proposition of general applica- 
tion, the requirement of equality and uniformity is 


ment.?? 


met when the assessment is within 


benefits received and is just and uniform throughout 


94. Cal.—Peo. v. Lynch, 51 Cal. 15, 
21 AmR 677. 

Ill.—Davis v. Litchfield, 145 Ill. 
318, 33 NE 888, 21 LRA 563. 

Kan.—Watts v. Winfield, 101 Kan. 
470, 168 P 319. 

Ky.—Barker v. Southern Constr. 
Co., 47 SW 608, 20 KyL 796. 

Mich.—White v. Saginaw, 67 Mich. 
33, 34 NW 255, , 

Minn.—State v. Robert P. Lewis 
Co., 72 Minn, 87, 75 NW 108, 42 LRA 
639. 

Mo.—Asel v. Jefferson, 287 Mo, 195, 
229 SW 1046; Municipal Securities 
Corp. v. Metropolitan St. R. Co., 196 
Mo. A. 518, 196 SW 400; Dunker v. 
Stiefel, 57 Mo. A. 379. 

N. J.—Long Branch Police, 
Commun. v, Dobbins, 61 N. J. L. 
40 A 599. 

Oh.—Jaeger v. Burr, 36 Oh. St. 164; 
Northern Indiana R. Co. v. Connelly, 
LON Oh? St:> £59. 

Pa.—Beaumont v. Wilkes-Barre, 
142 Pa. 198, 21 A 888; Ebensburg 
Borough v. Little, 30 Pa. Co. 390. 

S. D.—Tripp v.. Yankton, 10 S. D. 
516, 74 NW 447. 

Tex.—Lovenberg v. Galveston, 17 
Tex. Civ. A, 162, 42 SW 1024. 

Alta.—Brotherton v. Medicine Hat, 
t Alta, L119. 

“Whether... the assessment is 
made on frontage, valuation, benefits, 
or by area, the burden should be 
equally borne by all upon whom it is 


etc., 
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imposed.” White v. Saginaw, 67 
Mich. 33, 41, 34 NW 255 

95. Gast Realty, etc, €o. v. 
Schneider Granite Co., 240 U. S. 55, 


58, 36 SCt 254, 60 L. ed, 523; Cote 
v. Highland Park, 173 Mich. 201, 139 
NW 69; Thomas vy. Gain, 35 Mich. 
155, 24 AmR 535. 

“Tf the law is of such a character 
that there is no reasonable presump- 
tion that substantial justice gener- 
ally will be done, but the probability 
is that the parties will be taxed dis- 
proportionately to each other and to 
the benefit conferred the law cannot 
stand against the complaint of one 
so taxed in fact.” Gast Realty, etc., 
Co, v. Schneider Granite Co., supra 
[quot In re Resurfacing Fourth St., 
(Iowa) 211 NW 375, 376]. 

96. Dillon Mun. Corp. (5th ed) 
§ 1443; Cote v. Highland Park, 173 
Mich. 201, 139 NW _ 69. 

97. Kansas City Southern R. Co. 
vy. Sevier County Road Impr. Dist. 
No. 3, 266 U. S. 379, 45 SCt 136, 69 
L. ed. 335; Louisville, etc., R. Co. v. 
Southern Roads Co., 217 Ky, 575, 290 
SW 320. See State v. Hennepin 
County Dist. Ct., 38 Minn. 235, 22 NW 
625 (recognizing rule). 

98. Loomis v. Rogers, 197 Mich. 
265, 163 NW 1018. 

99. Hutchins v. Fremont, 194 Ind. 
74, 142 NE 3. 

1. See cases infra note 2. 
pee . S.—Durham Pub. Serv. Co. 
v. Durham, 261 U. S. 149, 43 SCt 290, 
67 L. ed, 580; Hagar v.. Reclamation 
Dist. No. 108, 111 U. S. 701, 4 SCt 
663, 28 L. ed. 569. 

Colo.—Denver v. Kennedy, 33 Colo. 
80, -80. P..122, qe. ‘ 

Iowa.—Gruenwald v. Cedar Rapids, 
118 Iowa 222, 91 NW 1059. 
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the created assessment district.®8 
is uniform according to some recognized standard 
such as the value, area, or frontage of the prop- 
erty assessed, the requirement of uniformity and 
equality is satisfied.°? 
tionment, absolute equality is not to be expected ;+ 
a reasonable approximation thereto is all that can 
be required,” as the law does not attempt an imagi- 
nary exactness or go beyond the reasonable proba- 
bilities,? and slight or trivial inequalities im the 
assessment will not vitiate it.* 
for apportionment may be held valid, although in 
some isolated and infrequent cases inequality may 
result,> unless it is apparent that the law was 
framed on a plan not calculated to result in equality 


at least be one 


Neverthe- 


the limits of the 


Ky.—Ludlow v. Cincinnati South- 
ern R. Co., 78 Ky. 357; Howell v. 
Bristol, 8 Bush 493; Lexington v. 


McQuillan, 9 Dana 518, 35 AmD 159; 
Elrod v. Henderson, 9 Ky. Op. 680. 


La.— Shreveport v. Shreveport 
Tract. Co., 1384 La. 568, 64 S 414. 

Mass.—Kingman, Petitioner, 153 
che 566, 27 NE 778, 12, LRA 


Minn.—State v. Brill, 58 Minn, 152, 
59 NW 989. 

Mo.—Wetterau v. Farmers’, etc., 
Trust Co., 285 Mo. 555, 226 SW 941; 
Commerce Trust Co. v. Blakely, 274 
Mo. 52, 202 SW 402. us 

1 


N. Y.—In re Tibbett’s Ave., 
N. Y. 127, 116 NE 779. 
N. C.—Durham v. Proctor, 191 N. 


C. 119, 131 SE 276. 
Oh.—Funke vy. Cincinnati, 21 Oh 
NPNS 13. 


Or.—King v. Portland, 38 Or, 402, 
63 P 2,55 LRA 812 [aff 184 U. S. 61, 
22 SCt 290, 46 L. ed. 431]. 

Vt.—Durkee v. Barre, 81 Vt. 530, 
ies 819; Allen v. Drew, 44 Yt. 


Wash.—Bowes v. Aberdeen, 58 
Wash. 535, 109 P 369, 30 LRANS 709. 

Wis.—Holt Lumber Co. v. Oconto, 
145 Wis. 500, 180 NW 709; Blount v. 
Janesville, 31 Wis. 648; Weeks v. 
Milwaukee, 10 Wis. 242. 

{a] Other statements of principle. 
—(1) ‘Absolute equality in making 
assessments, may find a place in 
theory, but is not attainable in prac- 
tice. Apportionment, whether ac- 
cording to benefits or according to 
valuation, by the estimate of men, 
is subject to the inaccuracies of falli- 
bility, or, per chance, to the influ- 
ences of favoritism or personal in- 
terest; so that all that can reason- 
ably be demanded of whatever 
“method that may be adopted, is that 
it shall tend, in its general applica- 
tion, to a fair and just apportion- 
ment of the burthen among those 
benefited by the | improvement.” 
Findlay v. Frey, 51 Oh. St. 390, 402, 
88 NE. 114. (2) “It is only such 
practical equality as is reasonably 
attainable under the circumstances 
and not absolute mathematical accu- 
racy that is to be expected in a mat- 
ter of this kind.” Durham vy. Proc- 
LOM yO. Ne OC: dopo PZ ToS Hy 27 6, 
(3) “It cannot be laid down as a rule, 
that in the distribution and appor- 
tionment of this public burden it is 
necessary to aim at exact equality or 
proportion, according to any rule or 
standard which is to be laid down 
and defined beforehand. The appor- 
tionment should: be just and equit- 
able, under all the circumstances 
which may be found to exist.” King- 
man, Petitioner, 153 Mass. 566, 579, 
27 NE 778, 12 LRA 417 [quot De las 
Cases, Petitioners, 180 Mass. 471, 473, 
62 NE 738]. (4) “Exact equality in 
apportioning the burdens of improve- 
ments is beyond human wisdom, and 
no heed will be given complaints 
against a rule which. approximates 
justice as nearly as reasonably may 
be.’ Commerce Trust Co. v. Blakely, 
274 Mo. 52, 59, 202 SW 402. (5) “It 
is not essential to the validity of a 
local assessment, or forced contribu- 
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If the assessment 


In making such-an appor- 


A law providing 


imposed for street improve- 
that all persons upon whom 
the assessment is levied shall be 
equally benefited. It is sufficient 
that the theory of special benefit to 
the locality in which such an assess- 
ment is levied shall be founded upon 
reason, and that the apportionment 
of the assessment shall have a rea- 
sonable foundation of fairness and 
equality, and be not arbitrary or dis- 
criminating.” Lafayette v. Tanner, 
149 La. 430, 434, 89 S 314. 

[b] Rule applied.— An  assess- 
ment of one hundred and two thou- 
sand nine hundred and forty-two dol- 
lars and thirty cents against a street 
railway for paving between, and for 
eighteen inches outside, its tracks, as 
authorized by N. C. Pub. L. (1915) 


tion, 
ment, 


‘ec 56, on failure of the company to 


make the improvement, was not arbi- 
trary or wholly unreasonable, so as 
to constitute a taking of property 
without due process of law or a de- 
nial of the equal protection of the 
laws, in violation of the Fourteenth 
Amendment, although the company’s 
property on the street had a value of 
only one hundred thousand dollars, 
while abutting property, against 
which an assessment of eighty-nine 
thousand nine hundred and nine dol- 
lars and fifty-eight cents was made 
on a front-foot basis, had an assessed 
value of five million eighty-three 
thousand two hundred and fifty dol- 
lars, and although the company was 
put to an expense of seventy-five 
thousand one hundred and eight dol- 
lars and eighty-five cents in taking 
up and relaying its track, and al- 
though its railway was being oper- 
ated at a loss. Durham Pub. Serv. 
Co. v. Durham, 261 U.S. 149, 154, 43 
SCt 290, 67 L. ed. 580 (“the power of 
the Legislature to make reasonable 
classifications and to impose a @dif- 
ferent burden upon the_ several 
classes cannot be denied. There are 
obvious reasons for imposing pecu- 
liar obligations upon a railway in re- 


spect of streets occupied by its 
tracks’’). : 

3° Gast Realty, ete, Co. -. v. 
Schneider -Granite Co., 240 U. S. 55, 


36 SCt 254, 60 L. ed. 523; Cass Farm 
Co, v. Detroit, 181 U. S. 396, 21 Sct 
644, 45 L: ed. 914; French v. Barber 
Asphalt’ Pav. Co.,'181°U. S. 324, 21 
SCt 625, 45 L. ed. 879, 

4 Commerce Trust Co. v. Keck, 
283 Mo. 209, 223 SW 1057; Adams vy. 
Roanoke, 102. Va. 53, 45 SE 881. 

5. U. S.—Louisville, ete., R. Co. v. 
Barber Asphalt Pav. Co., 197 °U.°S,: 
430, 25 SCt 466, 49 L, ed. 819. 

Iowa.—In re Resurfacing Fourth 


St., 211 ‘NW ‘875. 

Minn.—State v. Hennepin County 
ae Cts (338 “Minn, 1285)'929 aN: 
625. 


Mo.—Commerce Trust Co. v. Blake- 
ly, 274 Mo. 52, 202 SW 402. 

Wis.—Weise_ v. Green Bay, 143 
Wis. 198, 126 NW 681. 

[a] Human foresight has not yet 
been able to devise legislation which 
always and under all circumstances 


operates with perfect justice. Weise 
Yugttees Bay, 148 Wis. 198, 126 NW: 
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of apportionment.® The fact that. an assessment 
on some lots is greater than their value without 
the improvement does not necessarily show that 
the assessment is unequal.’ 

[§ 3103] (c) To What Property Applicable. The 
rule requiring equality and uniformity in apportion- 
ing assessments for local improvements’ applies only 
to the property benefited by the local improvement 
and assessed therefor,® and not to other property in 
the municipality.1° If any other property than that 
which is assessed is benefited by the improvement, 
the courts in proper proceedings may require it to 
be assessed"? 

[§ 3104] (3) By Whom Power Exercised. The 
apportionment. of special taxes and assessments as 
between. property owners specially benefited is a 
legislative function.1? In the absence of constitu- 
tional restrictions, the method by which this is done 
is a matter of legislative discretion and expedi- 
ency;!2 and the action of the legislature in this 
regard cannot be assailed under the Fourteenth 
Amendment unless it is palpably arbitrary and a 
plain abuse of discretion.’ 
authority to the contrary,’® it has generally been 
held that this power, like that of the fixing of 
boundaries of an assessment or taxing. district,'® 


6. State v, Hennepin County Dist. 
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While there is some ~ 


New Brunswick St., etc., Comrs., 38 


-£§§ 3102-3105 


may be delegated to the municipality in which the 
improvement is made,7 or to some designated 
tribunal.18 And, although there is authority to the 
contrary,'® it has been held that, if the legislature 
has neither provided a method of apportionment 
nor expressly delegated this power to a municipality, 
the municipality when vested with the power of as- 
sessment may adopt any method of apportionment 
which is fair and legal,?° even though the method 
adopted may differ from the one customarily used 
by the municipality.*: But it has been held that, 
where a charter does not designate the owners of 
property to be assessed for a local improvement and 
neither by its own terms nor by delegation of au- 
thority to another provides for the ascertainment of 
the proportional part of the entire cost which each 
property owner shall be required to pay, there can 
be no valid assessment.?* 

[§ 3105] (4) Methods of Apportionment—(a) In 
General. The legislature may adopt any one of 
several methods of apportioning assessments to pay 
for local improvements.?? It has very generally 
been held that the assessment may be apportioned 
according to frontage, area, value of, or estimated 
benefits to, the property assessed,?? or by a combi- 


Hentig, 33 Kan. 156, 5 P 871; Lyon v. 


Ct., 33 Minn, 235, 22 NW 625; and 
cases supra note 5. 

[a] The United States supreme 
court in a well considered decision 
has said that, if the method pro- 
vided by statute embodies a _ prin- 
ciple. generally fair and doing as 
nearly, equal justice as can be ex- 
pected, “if a particular case of hard- 
ship arises. under. it in its natural 
and ordinary application, that hard- 
ship must be borne as one of the im- 
perfections of human things.” Louis- 
ville, ete., R. Co, v..Barber Asphalt 
Pav, Co., 197. U. S. 430, 434, 25 SCt 
446,49 L, ed..819 [quot Commerce 
Trust Co. .v. Blakely, 274 Mo. 52, 202 
Ww 402). , 
. Ve ee Paving Floyd Park Addi- 
tion, 197 Iowa 915, 196 NW 597. See 
also infra § 3110. 5 

8. See supra § 3101., 

9. Chicago y. Smith, 310 Ill. 244, 
141 NE 707; Ottawa v. Colwell, 260 
Tl. 548,.103 NE’ .573; Lightner v. 
Peoria, 150 Ill. 80, 37 NE 69; Davis v. 
Litchfield, 145 Il], 313, 33 NE 888, 21 
LRA ie aa, 

10. ee cases supra note 9. 

11. Ottawa v. Colwell, 260 Ill. 548, 
103 NE 573. 

12. Emery v. San. Franciscp Gas 
Co., 28 Cal. 345; Lightner v. Peoria, 
150011. 80, .3%. NE 69; Hughes” y. 
Farnsworth, 137 Minn. 295, 163 NW 


525; State v. Ensign, 55 Minn, 278, 
56 NW 1006; Stinson v. Smith, 8 
Minn. 366. 


13. U. S.—Hancock v. Muskogee, 
250 U. S. 454, 39 SCt 528, 63 L. ed, 


1081; Houck y. Little River Drain. 
Dist. 239 U. S. 254, 36 SCt 58,,60 L. 
ed. 266. 


Fla:—Carr v. Kissimmee, 80 Fla. 
754, 86 S 701; Anderson v, Ocala, 67 
Fla. 204, 64 S 775, 52 LURANS 287. 

Mo.—West .v. Burke, 287 Mo. 358, 
228 SW 775. 

N. C.—Tarboro v. Forbes, 185 'N. C. 
59, 116 SE 81. 

Okl.—Hancock vy. Muskogee, 66 Okl. 
195, 168 P 445, 

14. Houck vy. Little River Drain. 
Dist., 239 U. S. 254, 36 SCt 58, 60 L. 
ed. 266 

15. See cases infra this note. 

[a] .In New Jersey (1) it is held 
that the legislature must itself de- 
termine the method of apportion- 
ment. It cannot properly be left by 
the legislature to the discretion of 
others to fix the method, State v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 


N. J. L..190, 20°’: AmR 380; State v. 
Hudson County Ave. Comrs., 37 N. J. 
L..12.. (2) “The only safe rule is 
that the statute authorizing the as- 


‘sessments shall itself fix, either in 


terms or by fair implication thé legal 
standard to which such assessments 
must be made to conform. In no 
other way can property be adequately 
protected.” State v. Newark; 37 N. 
Jes Li, 415, 42.4, 

16. See supra §§ 2935, 2936. 

17. Colo.—Denver v. Kennedy, 33 
Colo. 80, 80 P 122, 467. 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 

Ill.—Kankakee y. Illinois Cent. R. 
Co., 258 Ill. 368, 101 NE 592; Peru v. 


Bartels, "214011" 515.078" NE Tobe 
are v. Chicago, 115 Ill. 78, 3 NE 
Miss.—Duncan v. Grenada, 106 


Miss. 874, 64 S 834, 
Mo.—West vy. Burke, 287 Mo. 358, 


'228 SW 775; Powell v. St. Joseph, 31 


Mo. 347. 
Okl.—Missouri, etc, R. Co v. 
Tulsa,’ 113° Okl.'21, 288° Pp’ 452. 
|. Pa.—York City v. Eyster, 68 Pa. 
‘Super. 104. ; 
Wash.—Spokane v. Curtiss, 66 


Wash, 555, 120 P 70. 

[a] Statute conferring power.— 
Under a statute authorizing a mu- 
nicipality to levy a special assess- 
ment on lots along which sidewalks 
are constructed and leaving it free 
to pursue such course as it might 
think best in making the assessment, 
the municipality may adopt for ap- 
portioning the assessment the method 
which is known as the “front-foot” 
rule. Anderson y. Ocala, 67 Fla, 204, 
64 S 775, 52 LRANS 287. 

18. Bauman y. Ross, 167 U. S. 548, 
17 SCt 966, 42 L. ed, 270; In re Met- 
ropolitan Park Comrs., 227 Mass. 183, 
116 NE 222. 

19. Crowley v. Acadia Parish Po- 


lice Jury, 138 La. 488, 501, 70 S 487 


[writ of error dism 245 U. S. 6387 
mem, 88 SCt 191 mem, 62 L, ed. 524 
mem] (‘It is elementary in the law 
of taxation that the Legislature can- 
not authorize the imposition of a pub- 
lic charge of this kind upon the prop- 
erty of the. citizen without at the 
same time providing a mode of ap- 
portioning it among those upon whom 
it is imposed’). 

20. Davis v. Litchfield, 146 Ill. 313, 
33 NE 888, 21 LRA 563; Gilmore v. 


466, 49 L. ed. 819; 


Hyattsville, 125 Md. 306, 103 A 104, 
AnnCas1916E 765; Estes v. Newton, 
241 Mass, 229, 136 NE 643; Sayles v.’ 
Pittsfield Public Works, 222 Mass. 93, 
109 NE 823. 

21. Lyon v. Hyattsville, 125 Md. 
306, 103 A 104, AnnCas1916E 765. 

22. El Paso v. Mundy, 85 Tex. 
316, 20 SW 140. 

23. Valley Farms Co. v. Yonkers, 
193 App. Div. 433, 184 NYS 300 [aff 
231.>N: Y. 558 “mem, °132 “NE 887 
mem]; Memphis y. Hill, 141 Tenn. 
250, 208 SW 618; and cases infra’ 
note 24, 

“The mode of its apportionment 
and the extent of territory that may 
be embraced within it are necessarily~ 
matters of legislative discretion.” 


State v. Fuller, 34 N. J. L. 227,232. 


24 U. S.—Kansas City Southern 
R. Co. v. Little River County Road 
Impr. Dist. No. 6, 256 U. S. 658, 41 
SCt 604, 65 L. ed. 1151; Branson v. 
Bush, 251 U. S. 182, 40 SCt 1138, 64 L. 
ed, 215; Hancock v. Muskogee, 250 
U. S. 454, 39 SCt 528, 63 L. ed. 1081; 
Withnell v. Ruecking Constr. Co., 249. 
U. S. 68, 39 SCt 200, 63 L. ed. 479; 
Houck v. Little River Drain. Dist., 239 
U. S. 254, 36 SCt 58, 60 L. ed. 266; 
Louisville, ete., R. Co. v. Barber As-: 
phalt Pav, Co., 197 U. S, 430, 25 SCt 
: ass Farm Co, vy. 
Detroit, 181 U. S.\396, 21 SCt 644, 45 
L. ed. 914; Webster v. Fargo, 181 U. 
S. 394, 21 SCt 623, 45 L. ed. 912: 
French v. Barber Asphalt Pay. CO. 
L8L DS. 324, 21 SCt625)) 45) Li died. 
879; Fidelity Nat. Bank,’ etc., Co. v. 
Swope, 2 F. (2d) 676 [rev on other 
grounds 274 U. S. 128, 47 SCt 511]; 
Moore yv. Yonkers, 235 Fed. 485, 149 
CCA 314 

Cal.—Peo. vy. Lynch, 51 Cal. 15, 21 
AmR 677; Emery v. San Francisco 
Gas Co., 28 Cal. 345. 

Fla.—Carr v. Kissimmee, 80 Fla. 
754, 86 S 701; Anderson y. Ocala, 67 
Fla. 204, 64 S 775, 52 LRANS 287. 

Tll.—Pike v. Chicago, 155 Ill. 656, 
40 NE 567. 

Ind.—Hutchins v. Fremont, 194 
Ind, 74, 142 NE 3; McKee vy. Pendle- 
ton, 154 Ind. 652, 57 NE 532; Craw-’ 
fordsville Music Hall Assoc. y. Clem- 
out 12 Ind, A. 464, 39 NE 540, 40 NE 


Ky.—Vogt v. Oakdale, 166 Ky. 810,’ 


179 SW 1037; Broadway Baptist 
Church v. McAtee, 8 Bush 508, 8 
AmR 480. 


Ms 


< 
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nation of two of these methods,?5 or on any other 
reasonable basis that the legislature deems to be 
just and equitable;*° and where one improvement 
district includes a number of improvements,?? it 
has been held that the assessment as to some may 
be made according to area and as to others accord- 
ing to frontage.2® Whether particular property is 
assessed more than its proportionate share of the 
cost of an improvement must be determined by the 
proportion which the assessment bore to the assess- 
ment on all other property benefited by the im- 
provement, and not by comparison with other par- 
ticular property.?° : 

Assessment exceeding benefits. In accordance 
with principles elsewhere considered®® the assess- 
ments must be confined to property specially bene- 
fited by the improvement,*? and must not substan- 
tially exceed the benefits conferred;*? and if the 


30. 


Md.—Baltimore v. Johns Hopkins 
31. 


Hospital, 56 Md. 1. \ 
Minn.—State v. St. Louis County 
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See supra §§ 2979, 2980. 
State v. Ely, 129 Minn. 40, 151 
NW 545, AnnCas1916B 189, 
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application of one of the methods herein enumerated 
results in an assessment in substantial excess of 
the benefits received from the improvement,** or, 
as expressed in some cases, exceeds so grossly the 
value of the work to the property as to amount to 
spoliation** or confiscation,®® the assessment is in- 
valid and cannot be sustained. 

What law governs. The law governing the method 
of apportionment at the time the contract for a 
local improvement was entered into governs the 
method of apportionment, although before the com- 
pletion of the work the law was changed.*® 

[§ 3106] (b) Necessity of Following Statutory 
Method. Where the method of apportionment is 
provided by statute, the statutory method must be 
followed and the use of any other method than that 
so provided will ordinarily invalidate the assess- 
ment ;** under statutes of this character, nothing is 
Kan.—Cravens v. Putnam, 101 Kan. 


161, 165 P 801; Keyes v. Neodesha, 
64 Kan, 681, 68 P 625. 


Dist. Ct., 61 Minn, 542, 64 NW _ 190; 


State v. Reis, 38 Minn. 371, 38 NW 97. 


47 Miss. 
249 Mo. 


‘Wea aw cra v. Swope, 
ue 

Mo.—McGhee v. Walsh, 
266, 155 SW 445; 
Constr. ‘Co. v. St: Louis Shovel Co, 
211 Mo. 524, 111 SW 86; Meier v. St. 


Louis, 180 Mo. 391, 79 SW 955; Prior 


v. Buehler, ete., Constr. Co., 170 Mo. 
439, 71 SW 205; Barber Asphalt Pav. 


Co. v. French, 158 Mo. 534, 58 SW 


934,54 LRA 492 [aff 181 U. S. 324, 


21 SCt 625, 45 L. ed..879]. 
N. J.—State v. New Brunswick St,, 


etc., Comrs., 38 N. J. L. 190, 20 AmR 


380; State v. Newark, 37 N. J. L. 415, 


18 AmR 729; State v. Hudson County 


Ave, Gomrs: 31 No. 4312; 
M.—Roswell v. Bateman, 20 N. 


N. 
M. 77, 146 P 950, LRA1917D 365, Ann 


Cas1918D 426. 
N. Y.—O’Reilly v. Kingston, 189 
N. Y. 66, 81 NE 557; Peo. v. Pitt, 169 
N. Y. 521, 62 NE 662, 58 LRA 372; 
Peo. v. Lawrence, 41 N. Y. 137; Peo. 
VWeEeNéaring. » 20" IN XY, 3065 Peon Vv. 
Brooklyn, 4 N. Y. 419, 55 AmD 266; 
Valley Farms Co. vy. Yonkers, 193 
App. Div. 438, 184 NYS 300 [aff 231 
N. Y. 558 mem, 132 NE 887 mem]. 
- N. GC—Tarboro v. Forbes, 185 N. C. 
59, 116 SE 81, 
Oh.—Nulsen v. Cincinnati, 5 Oh. 
Cir./ Ct. N. S. 679, 27 Oh. Cir. Ct. 383. 
Okl.—Hancock v. Muskogee, 66 
Okl. 195, 168 BP 445. 
Or.—King v. Portland, 2 Or. 146. 
Tex.—Kettle v. Dallas, 35 Tex. Civ. 
A, 632, 80 SW 874. : 
Vt.—Barnes v. Dyer, 56 Vt. 469. 


Wash.—Elma v. Carney, 9 Wash. 
466, 37 P 707. 
Wis.—Kersten v. Milwaukee, 106 


Wis. 200, 81 NW 948, 1103, 48 LRA 
851; Hayes v. Douglas County, 92 
Wis. 429, 65 NW 482, 53 AmSR 926, 
31 LRA 213. 

And see cases infra §§ 3107-3127. 

25. See infra § 3125. 

26. Peo. v. Lynch, 51 Cal, 15, 21 
AmR 677; State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCas1916B 189; Val- 
ley Farms Co. v. Yonkers, 193 App. 
Div. 433, 184 NYS 3800 [aff 231 N. ‘Y. 

» 558 mem, 132 NE 887 mem]. 

27. See supra § 2951. 

Von Damm y. Conkling, 23 Ha- 

487. Compare Funke v. Cin- 
cinnati, 21 OhNPNS 13 (where the 
statute authorizes several methods 
of assessment if the municipality 
adopts one plan, it cannot levy an 
assessment in part according to 
benefits and in part by the front- 
foot method). 

29. Chicago v. Chicago R. Co., 282 
PNA S83). SiN 9728" Chicag ony, 
Hirschl, 275 Ill. 60, 113 NE 899; East 
St. Louis v. Illinois Cent. R. Co., 238 
Ti]. 296, 87 NE 407; Clark vy. Chicago, 
166 Ill. 84, 46 NE 730. 


£44 Cy J.—42] 


28. 
waii 


Fruin-Bambrick 


32. See supra § 3072. 
33. U. S.—Norwood v. Baker, 172 
U. -S. 269, 19 SCt 187, 43 L. ed. 443. 

Cal.—Spring St, Co. v. Los Angeles, 
170 Cal. 24, 148 P 217, LRA1918B 197, 

Ga.—Norman v. Moultrie, 157 Ga. 
388, 121 SH 391. 

Iowa.—Iowa Pipe, ete., Co. v. Calla- 
nan, 125 Iowa 358, 101 NW 141, 106 
AmSR 311, 67 LRA 408. 

Kan.—Buckwalter v. Henrion, 111 
Kan. 781, 208 P 645, 647 [cit Cyc]. 

Mo.—Morse v. Westport, 136 Mo. 
276, 37 SW 932; Tyler v. St. Louis, 56 
Mo. 60. 

N. J.—Frevert v. Bayonne, 63 N. J. 
Li 02025542 A773. : 

34. James v. Louisville, (Ky.) 40 
SW 912; Morse v. Westport, (Mo.) 33 
SW 182. 

[a] What amounts to spoliation. 
—Where the salable value of prop- 
erty if subdivided into building lots 
running back a depth of one hundred 
and ninety-two feet is not less than 
ten dollars per front foot, a charge 
for a paving improvement slightly in 
excess of five dollars per front foot 
does not amount to spoliation. Duker 
v. Barber Asphalt Pav. Co., .74 SW 
744, 25 KyL 135. 

35. Atlanta v. Hamlein, 96 Ga. 
381, 23 SE 408. 

[a] Thus, where a lot abutting on 
one street three feet, on another 
seven feet, and on yet another four 
hundred and seven feet, valued at 
the highest estimate at two hundred 
and sixty dollars, was assessed for 
the paving of the street on which it 
had the greatest frontage, with seven 
hundred and twenty-one dollars, the 
assessment was prima facie illegal, 
as amounting to a virtual confisca- 
tion of the Jot. Atlanta v. Hamlein, 
96 Ga. 381, 23 SE 408, 

Oa Houston vy. McKenna, 22 Cal. 
oO 5 

37. Cal.—City Securities Co. v. 
Harvey, 176 Cal. 682, 169 P 380; 
Perine v. Lewis, 128 Cal. 236, 60 P 
422, 772. 

Colo.—Ellis v. La Salle, 72 Colo. 
244, 211 P 104. , 

Conn.—Clapp v. Hartford, 35 Conn. 
66; Nichols v. Bridgeport, 23 Conn. 
189, 60 AmD 6386, 


Fla.—Carr v. Kissimmee, 80 Fla. 
754, 86 S 701. 

Ga.—Kaplan v. Macon, 144 Ga. 97, 
86 SE 219. 


Ill.—Berdel v. Chicago, 217 Ill. 429, 
75 NE 386; Hspert v. Chicago, 201 111. 
264, 66 NE 212; Ware v. Jerseyville, 
158 Ill. 234, 41 NE 736; Lill v. Chi- 
cago, 29 Ill. 31. : 

Ind.—Atz v. Indianapolis, (A.) 156 
NE 178; Crawfordsville Music Hall 
Assoc. v. Clements, 12 Ind. A. 464, 89 
NE 540, 40 NE 752. 

Towa.—Madison County v. Winter- 
set, 164 Iowa 2238, 145 NW 492. 


Ky.—Louisville Steam Forge Co. v. 
Mehler, 112 Ky. 438, 64 SW 396, 652, 
23 KyL 1335. 

La.—Crowley v. Acadia Parish Po- 
lice Jury, 138.La. 488, 70 S 487 [writ 
of error dism 245 U, S. 637 mem, 38 
SCt.191 mem, 62 L. ed. 524 mem]; 
Minden v. Glass, 132 La. 927, 61 S 
874; Barber Asphalt Pav. Co. v. Watt, 
51 La. Ann. 1345, 26 S 70. : 

Mich.—Lawrence v. Grand Rapids, 
166 Mich. 134, 131 NW 581; Auditor 
Gen. v. Bishop, 161 Mich. 117, 125 
NW 715. 

Minn.—State v.. Ramsey County 
Dist. Ct., 75 Minn, 292, 77 NW 968; 
State v. Judges Eleventh Judicial 
Dist. Ct., 51 Minn. 539, 53 NW 800, 
55—-sNWis 122s 9 State” vo-“Ramisey 
Couey, Dist. Ct., 29 Minn. 62, 11 NW 


Seater ee v. Swope, 47 Miss. 
Mo.—West vy. Burke,’ 287 Mo. 358, 
228 SW 775; Collier v. Western Pavs 
etec.,, Coi,. 180° Mo. 362, 079 SW 2944; 
Independence v. Gates, 110 Mo. 374, 
19 SW 728; Fowler v. St. Joseph, 37 
Mo. 228; Rackliffe-Gibson Constr. 
Co. v. Zeilda Forsee Inv, Co., 179 Mo. 
A, 229, 166 SW 849; Chillicothe v. 
Henry, 136 Mo, A. 468, 118 SW 486; 
Adams y. Green, 74 Mo. A. 125. 


Nebr.—Morse v. Omaha, 67 Nebr. 
426, 98 NW. 734. 

N. J.—Morris v. Jersey City, 40 
N.. J. L. 485;  Cossitt v. Reimen- 


L. 625; State vi 


schneider, 39 N. J. 
39° Nei de ae 453% 


West Orange Tp., 
State v. Paterson, 36 N. J. L. 159; 
State v. Bergen, 29 N.' J. L. 266; 
State v. Hudson, 29 N.-J. L. 104 [aff 
29% Ni di <L4h6]. 

N. Y.—Matter of Klock, 30 App. 
Div. 24, 51 NYS 897, 

N. D.—McKenzie v. Mandan, 27 N. 
D. 546, 147 NW 808; Robertson Lum- 
ber Co. v. Grand Forks, 27 N. D, 556, 
147 NW 249. 

Oh.—Chamberlain v. Cleveland, 34 
Oh. St. 551; Creighton v. Scott, 14 Oh. 
St. 488; Kelly v. Cincinnati, 6 Oh, A. 
466; Dick v. Toledo, 11 Oh. Cir. Ct. 
349, 5° Oh, (Cir. Dec, 157; Shehan vy. 
Cincinnati, 11 Oh. Dec, (Reprint) 198, 
25.CineLBul 212. 

Pa. — McKeesport Borough Vv. 
Busch, 166 Pa. 46, 31 A 49; Scranton 
v. Bush, 160 Pa. 499, 28 A 926; York 
City v. Stauffer, 53 Pa. Super. 581; 
Harrisburg v. Adams, 5 Pa. Dist. 379, 
18. Pa. Co. 118. 

S. D.—Whittaker v. Deadwood, 23: 
Bin 538, 122 NW 590, 139 AmSR 
1076. 

Tenn.—Memphis v. Hill, 141 Tenn. 
250, 208 SW 613. 

Tex.—Allen v. Galveston, 51 Tex. 
302; Cannon y. Healy Constr, Co., 
(Civ. A.) 242 SW 526; Dallas v. Em- 
erson, (Civ. A.) 36 SW 304. 

Va.—Violett v. Alexandria, 92 Va. 


658 [44.C.J.] 


left to the discretion of the municipal authorities,** 
and they have no power to depart from the rule 
preseribed.*® However, it has been held that the 
adoption of a method of apportionment other than 
that prescribed by statute will not invalidate the 
assessment where the result reached is the same 
as that which would have been attained by follow- 
ing the method prescribed by statute.*° 

[§ 3107] (c) Benefit to Property—aa. In General. 


se 23 SE 909, 58 AmSR 825, 31 LRA 
3 


Wash.—Elma v. Carney, 9 Wash. 
466, 37 P 707. 

Wis.—Hayes v. Douglas County, 92 
Wis. 429, 65 NW 482, 538 AmSR 926, 
Oe 213; State v. Portage, 12 Wis. 
562. 

Ont.—Re Robertson, 30 Ont, 158 
{aff 26 Ont. A. 554] 

[a] Thus, in proceedings under a 
statute requiring the cost of side- 
walks and curbing to be assessed to 
abutting property in proportion to 
frontage, it is improper to apportion 
the cost of sidewalks in proportion 
to the square feet of sidewalk in 
front of each lot. City Securities 
Co. v. Harvey, 176 Cal. 682, 169 P 


380. 
Bailey wer ae Falls, 28 S. D. 


130 NW 77. 


426, 93 NW 734, 
N 


Passaic, 


38. 
118, 132 NW 7 : 

39. State v. Ramsey County Dist. 
Ct., 29 Minn. 62, 11 NW 133. 

40. Ill.—Staunton v. Bond, 281 Ill. 


568, 118 NE 47. 897; 
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Nebr.—Hurd v. 
Sewer Dist. No. 1, 109 Nebr, 384, 191 
NW 438; Morse v. Omaha, 67 Nebr. 


. J.— Bradley v. 
ING Wit Od,: Bon AS 
Camden, 72 N. J. L, 451, 454, 63 A 
170, 111 AmSR 680, 3 LRANS 817, 
5 AnnCas 902; Vreeland v. Bayonne, 
58 N. J. L. 126, 32 A 68; State v. West 
Hoboken, 51 N, J. L. 267, 17 A 110; 
Vreeland y. Jersey City, 
135 [aff 43 N. J. L. 
38 N._J. 
Delaware, etc., R. Co., 37 N. J. L. 538; 
State v. Newark, 37 N. J. L. 415, 18 
AmR 729; Tide-Water Co. v. Coster, 
18 N. J. Eq. 518, 90 AmD 634. : 
N. Y.—Matter of West 163d St. 
151 App. Div. 725, 136 NYS 304; Mat- 
ter of New York City, 150 App. Div. 
223, 184 NYS 926; Peo. v. Kingston, 
114 App. Div. 326, 99 NYS 657; Matter 
of Klock, 30 App. Div. 24, 
Matter of Fifty-Fifth St., 
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 [§§ 3106-3107 


Under numerous statutes and charters, assessments 
to defray the cost of local improvements are appor- 
tioned according to the benefits conferred on the 
property assessed ;#1 and this method of assessment 
has been generally upheld by the courts.*? _ Also 
some constitutional provisions are construed as re- 
quiring this method of apportionment ;** and it has 
been held that this method is not prohibited by a 
constitutional provision that assessments shall be 


those in close proximity to the sewer 
is not levied in proportion to the 
benefits, and its collection will be 
enjoined. Munz v. Myers, 23 Oh. Cir. 
CE. TNs (S23 1905 

[c] Assessment ignoring depth of 
lot.—An assessment entirely ignoring 
the depth of an owner’s. property 
as a factor in determining the assess- 
ment it should bear is improper as 
not proportioned according to bene- 
fits, Since the area necessarily affects 
the benefit to be acquired from the 
improvement, Benshoof v. Iowa 
Falls, 175 Iowa 30, 156 NW _ 898. 
Compare infra § 3119. : 

{d] Where extraordinary street 
improvement involved change of 
grade and width of street, so that old 
sewers and water mains with connec- 
tions were left high in the air, new 
sewers and water mains created no 
new facility needed by abutting! || 
property owners, and were replace- 1] 


Harvard Sanitary 


. 


Asbury Park, 87 
712; Doughten v. 


43 N. J. L. 
638]; Bogart v. 
L. 57;. Passaic: v. 


NYS 
98 


51 
of the whole project, so as to be prop-! 


Mont.—Beck y. Holland, 29 Mont. 
234, 74 P 410. 
N. J.—Dooling v. Ocean City, 67 


N. J. L. 215, 50 A 621; Raymond v. 
Rutherford, 55 N. J. L. 441, 27 A 172 
[aff 56 N. J. L. 340, 29 A 156]; New 
Brunswick Rubber Co. v. New Bruns- 
wick St., etc., Comrs., 38 N, J. L. 190, 
20 AmR 380; DeWitt v. Hlizabeth, 56 
N. J. L..119, 27:A 801. 

Oh.—Shoemaker v. Cincinnati, 68 
Oh, St. 603, 68 NE 1; Walsh v. Sims, 
65 Oh, St. 211, 62 NH 120; Walsh v. 
Barron, 61 Oh. St. 15, 55 NE 164, 76 
AmSR 354; Schroder v. Overman, 61 
Oh. St. 1, 55 NE 158, 47 LRA 156; 
Kibler v, Newark, 4 OhNPNS 641. 

Wash.—New Whatcom v. Belling- 
ham Bay Impr. Co., 16 Wash. 131, 
47 P 236 [aff 172 U. S. 314, 19 SCt 
205, 438 L. ed. 460]. 

Wis.—Peterson v. Phillips, 189 
Wis. 246, 207 NW 268. 

41. U. S.—Martin v. District of 
Columbia, 205 U. S, 135, 27 SCt 440, 
51 L. ed. 743. 

Ala.—Montgomery v. Birdsong, 126 
Ala, 632, 28 S 522. 

Ark.—Kirst v. Street Impr. Dist. 
No. 120, 86 Ark. 1, 109 SW 526. 

Cal.—Harney v. Benson, 113 Cal. 
814, 45 P 687; In re North Beach, 
etc., R. Co., 32 Cal. 499, 

Colo.—Ellis vy. La Salle, 72 Colo. 
244, 211°P 104; Phipps v. Denver, 57 
Colo, 205, 140 P 1797; Hildreth v. 
Longmont, 47 Colo. 79, 105 P 107. 

Tll.—Milan v. Looby, 320 Tl. 515, 
151 NE 501; Johnston City v. Chi- 
cago, etc., R. Co., 289 Ill. 407, 124 NE 
568; Kankakee v. Illinois, etc., R. Co., 
257 Ill, 298, 100 NE 996; Glencoe v. 
Uthe, 253 Ill. 518, 97 NE 1057; No- 
komis v. Zepp, 246 Ill. 159, 92 NE 
809; Hundley v. Lincoln Park Comrs., 
67 Ill, 559. 

Iowa.—Benshoof y. Iowa Falls, 175 
Iowa 30, 156 NW 898; Des Moines 
Union R. Co. v. Des Moines, 140 Iowa 
218, 118 NW 298; Owens v. Marion, 
127 Iowa 469, 103 NW 381, 

Me.—Auburn vy, Paul, 110 Me. 192, 
85 A 571; Auburn v, Paul, 84 Me. 212, 
24 A 817, 

Mich.—Grand Rapids School Furni- 
ture Co. v. ‘Grand Rapids, 92 Mich. 
564, 52 NW 1028; Hoyt v. East Sagi- 
naw, 19 Mich. 39, 2 AmR 76. 

Minn.—In. re Robert St., etc., 164 
Minn. 31, 204 NW 558; Hughes v. 
Farnsworth, 137 Minn. 295, 163 NW 
525; Mayer v. Shakopee, 114 Minn. 80, 


'187 Minn. 295, 163 NW _ 525 
‘to benefits illustrated.—W here, 
‘wholly 


ments and necessary part and parcel! : 


Misc. 156, 162 NYS 754 [rev on other 
grounds 181 App. Div. 941 mem, 167 
NYS 1099 mem]; Matter of Starr St., 
73 Misc. 380, 181 NYS 71; In re Pleas- 
ant Ave., 148 NYS 636. 

N. D.—MecKenzie v. Mandan, 27 
N. D. 546, 147 NW _ 808; Robertson 
Lumber Co. v. Grand Forks, 27 N. D. 
556, 147 NW 249. Under earlier stat- 
utes, it was permissible to make an 
assessment on the area basis alone. 
Rolph v. Fargo, 7 N. D. 640, 76 NW 
242, 42 LRA 646, 

Oh.—Munz v. Myers, 23 Oh. Cir. Ct. 
N. S. 190; Kibler v. Newark, 4 Oh 
NPNS 641. - 

Okl.—Tulsa .v. McCormick, 63 Okl. 
238, 164 P 985. 

Pa.—In re Murtland St. Sewer, 226 
Pa, 478, 75 A 686; Anderson v. Lower 
Merion Tp., 217 Pa. 369, 66 A 1115; 
In re Park Ave, Sewers, 169 Pa. 433, 
32 A 574; Hammett v. Philadelphia, 
65 Pa. 146, 3 AmR 615; Harrisburg v. 
Cummings, 6 Pa. Dist. 437, 

Va.—Violett v. Alexandria, 92 Va. 
att 23 SE 909, 53 AmSR 825, 31 LRA 


Wash.—Stewart v. Chehalis, 53 
Wash, 213, 101 P 841; Elma v. 
Carney, 9 Wash. 466, 37 P 707. 

Wis.—Watkins v. Zwietusch, 47 
Wis. 5138, 3 NW 35; Johnson v. Mil- 
waukee, 40 Wis. 3815. ’ 

Can.—Montreal v. Belanger, 30 Can. 
S. C. 574 [rev 9 Que. Q. B. 142, and 
restoring 13 Que. Super. 43]. 

Que.—Simpson v. Westmount, 49 
Que. Super. 341, 27 DomLR 94. 

[a] Assessment in proportion to 
benefits illustrated.—In apportioning 
benefits for paving the street, it is 
proper to assess lots abutting on a 
part of a street where there are dou- 
ble street car tracks less than lots 
fronting on another part of a street 
where there is no car line, since the 
street car tracks in operation of the 
ears thereon circumscribe the use of 
the street. Hughes v. Farnsworth, 


erly chargeable on benefited property, 
instead of only on abutting property. | 
In re Robert St., ete., 164 Minn. 31; 
chi ne eee 

i a.—Birmingham y. Klein, 89 
Ala. 461, 7S 386, 8 LRA 369, : 

Cal.—In re North Beach; ete., Co., 

ees ey 
e.—Auburn y. Paul, 84 Me. 21 
24 A 817, ae be 
ich.— Hoyt v. Saginaw i 
39,2 AmR 76, “ Ge Beg et 
. J.—Van Wagoner v. Paterson 
67 N. J. L. 455, 51 A 922; Wetmore v. 
Elizabeth, 41 N. J. L. 152. f 

See also cases supra note 41, 

43. Mobile v. Moore, 214 Ala. 525, 
108 S 568; Hood v. Bessemer, 213 Ala. 
225, 104 S 325; Albany v. Spragins, 
208 Ala. 122, 98 S 803; Ex p. Guden- 
rath, 194 Ala, 568, 69 S 629: Ex p. 
Hill, 194 Ala. 559, 69 S 598: Hunts- 
ville v. Pulley, 187 Ala. 367, 65 S 405: 
Birmingham v. Wills, 178 Ala, 198, 59 

; Decatur v. Brock, 170 
54/8 bos, ar , 170 Ala. 149, 

a Pro ons and cons cti 
thereof.—(1) Const. (1901) § 294 poe 
vides that ‘no city, town, or other 
municipality shall make any assess- 
ment for the cost of sidewalks or 
street paving, or for the cost of con- 
struction of any sewers against prop- 
erty abutting on such street or side-~ 
walk so paved, or drained by such 
sewers, in excess of the increased 
value of such property by reason of 
the special benefits derived from such 
improvements.” This section calls 
for a judicial ascertainment by pro- 
ceedings or otherwise of the special 
benefits to each parcel of land de- 
rived from the improvement. Mo- 
bile v. Moore, 214 Ala. 525, 108 § 
568; and cases supra this note. (2) 
Prior to the adoption of this provi- 
sion, it was held in a limited number 
of decisions that the rule that the’ 
cost of a municipal improvement, if 
assessed against abutting property, 
must be assessed in proportion to the 
amount of benefits accruing to the 
property owners only requires that 
there should be some rule of appor- 
tionment of the whole charge, having 
reference to the benefit received by 
the respective owners, and not that 
no owner should be charged in excess 
of actual benefits received. Harton 
v. Avondale, 147 Ala. 458, 41 S 934; 
Sia ed v. Moore, 140 Ala. 638, 


[b] Assessment not in proportion 
in a 
sewer assessment district consisting 
of farm lands, some of the 
lands are very remote from _ the 
sewer, while others are in close prox- 
imity to it and would be enabled to 
use the sewer as an outlet by making 
a short extension, an assessment 
which levies the same amount per 
acre upon the remote lands as upon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘ad valorem and uniform.’’44 


fits.*° 


44 Kirst v. Street Impr. Dist. No. 
120, 86 Ark. 1, 109 SW .526. 

[a] “The phrase ‘ad valorem’. 
means simply according to value. 
There is nothing in the Constitution 
to indicate that it means according 
to value of property. This constitu- 
tional provision does not attempt to 
fix the thing or basis according to 
the value of which the assessment 
against the property is made. Its 
only mandate is that the assessment 
against the property shall. be. based 
on value, as distinguished from some 
sother standard, without in any way 
expressing or implying that the basis 
shall be the value of the property 
itself.” Kirst v. Street Impr. Dist. 
No. 120, 86 Ark. 1,9, 109 SW -526. 

45. Gerlach v. Spokane, 85 Wash. 
129, 147 P 870, 68 Wash. 589, 124 P 
12: 

46. Smith v. Marshalltown, 
Iowa 85, 196 NW 734; In re West 
218th St., 164 App. Div. 876, 148 NYS, 
561; In re Pleasant Ave. 148 NYS 
636; In re Alexander Ave, 17 NYS 
933. See Bath v. Stoucum, 206 App. 
Div. 179, 200 NYS 520 (as sustaining 
this view). 

[a] Thus (1) where a street open 
at only one end was improved and 
opened at both ends, the assessment 
of greater benefits against an inside 
lot than against a corner lot, which. 
although more valuable had access to 
other streets, is not unjust, it being 
apparent that the improvement was 
of greater benefit to the inside prop- 
erty. In re Pleasant Ave., 148 NYS 
636. (2) The lands of a railroad com- 
pany, being the only property receiv- 
ing a new frontage by the opening of 
a street, were properly assessed with 
a greater proportion of the expense 
thereof than adjacent property. In 
re Alexander Ave., 17 NYS 933. (3) 
Where properties benefited by a 
storm sewer are located upon high 
and dry ground, and the sewer 
courses from those properties on and 
‘ through lower levels, such properties 
should bear a lesser burden of the 
improvement, and the properties lo- 
cated on lower levels the greater 
burden. Smith v. Marshalltown, 197 
Iowa 85, 196 NW 734, 

47. Frevert v. Bayonne, 63 N. J. 
L. 202, 42 A 773, 

48. See supra § 3072. 


49. See cases infra note 50. 
50. Cal.—Creighton v. Manson, 27 
Cal. 613. 


Jll.—Nokomis v. Zepp, 246 Ill. 159, 
92 NE 809; Chicago v. Chidester, 243 
Tll. 577, 90 NE 1090; Newman vy. 
Chicago, 153 Ill, 469, 38 NE 1053; 
Sterling v. Galt, 117 Ill. 11, 7 NE 471; 
Crawford v. Peo., 82 Ill. 557; St. 
John vy. East St. Louis, 50 Ill. 92; 
Chicago v. Larned, 34 Ill. 203. 


Ind.—Adams y. Shelbyville, 154 
Ind. 467, 57 NE 114, 77 AmSR 484, 
49 LRA 797. 


Iowa.—Brown.-v. Creston, 189 Iowa 

1111, 179 NW 617. , 
Mich.—Adams_ v. Bay City, 78 

Mich, 211, 44 NW 138; White v. Sagi- 

naw, 67 Mich. 33, 34 NW 255; Warren 

vy. Grand Haven, 30 Mich. 24. 
Ne ree vy. Omaha, 11 
Dire Orr : 

New J.—Frevert v. Bayonne, 63 N. 


The fact that lots 
are assessed in various proportions does not show 
that they have not been assessed according to bene- 
Where property is assessed according to 
benefits, the amount assessed on the various lots 
may properly differ according to their location;*® 
and it has been held that, in applying this system 
of apportionment, a uniform assessment on lots may 
be set aside where the advantages to the lots vary.*? | 
[§ 3108] bb. When Assessment Exceeds Benefits. | 
The rule that property cannot be assessed in excess 
of the benefits accruing from the improvement*® ap- 
plies to this method of apportionment ;*® and where 
the cost of the improvements exceeds the sum total 
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at large.°1 


J. L. 202, 42 A 7738; Passaic v. State, 
37 N. J. L. 538; State v. Jersey City, 
86 N. J. L, 56; Tide-Water Co. v. Cos- 
ter, 18 N. J. Eq. 518, 90 AmD 634 
[aff 18 N. J, Eq. 54]. 

Oh.—Walsh vy. Barron, 61.Oh. St, 
15, 55 NE 164, 76 AmSR 354; Cham- 
berlain v. Cleveland, 34 Oh. St. 551. 

Pa.—In re Park Ave. Sewers, 169 
Pa. 4338, 32 A 574; Hammett v. Phila- 
delphia, 65 Pa. 146, 83 AmR 615. 

51. Adams v. Shelbyville, 154 Ind. 
467, 57 NE 114, 77 AmSR 484, 49 LRA 
797; Walsh v. Barron, 61 Oh. St. 15, 
55 NE 164, 76 AmSR 354. 

52. In re Paving Floyd Park Addi- 
tion, 197 Iowa 915, 921, 196 NW 597 
(“If such property is worthless, or 
of merely nominal value, it may well 
be that the street improvement will 
be one of the means or agencies by 
which these inferior lots will be 
utilized and given real value’). 

53. . S—Webster v. Fargo, 181 
U. S. 394, 21 SCt 623, 45 L. ed, 912. 

Ark.—Texarkana Waterworks Impr, 
Dist. No. 22 v. Southwestern Gas, etc., 
Co., 121 ‘Ark. 105, 180 SW 764; Kirst 
v. Street Impr. Dist, No. 120, 86 Ark. 
1, 109 SW 526; Kansas City, etc., R. 
Co. v. Siloam Springs Waterworks 
Sa Dist, No. 1, 68 Ark. 376, 59 SW 


Cal.—In re Piper, 32 Cal, 530; 
Houston v. McKenna, 22 Cal. 
Burnett v. Sacramento, 12 Cal. 76, 73 


AmD 518. 

Conn.—Hunter’s' App., 71 Conn, 
189, 41 A 557. 

Ida.—McGilvery v. Lewiston, 13 


Ida. 338, 90 P 348. 
Iowa.—Johnson v. Waterloo, 
Iowa 617, 210 NW 755; Toben v. Man- 
son, 193 Iowa 750, 187 NW 599. 
Kan.—Kansas City v. Gibson, 66 
Kan. 501, 72 P 222; Mason y. Spencer, 
35° Kan, 512, 11 P 402; Hentig v. Gil- 
more, 33 Kan, 234, 6 P 304; Gilmore 
v. Hentig, 83 Kan. 156, 5 P 781. 
Mass.—Snow - v. Fitchburg, 136 
Mass. 183; Workman v, Worcester, 
118 Mass. 168; Brewer v. Springfield, 
97 Mass. 152; Springfield v. Gay, 12 
Allen 612; Dorgan v. Boston, 12 Allen 
223; Wright v. Boston, 9 Cush. 238; 
Downer v. Boston, 7 Cush, 277, 


Mich.—Boehme vy. Monroe, 106 
Mich. 401, 64 NW 204. 
Miss.—Daily v. Swope, 47 Miss. 


367; Williams v. Cammack, 27 Miss. 
209, 61 AmD 508. 

Mo.—Nichols v. Kansas City, 291 
Mo. 690, 2837 SW 107; Kansas City v. 
Ward, 134 Mo, 172, 85 SW 600; Lock- 
wood v. St. Louis, 24 Mo. 20. 

N.  Y¥.—Valley Farms Co. . vy. 
Yonkers, 193 App. Div. 4338, 184 NYS 
300 [aff 231 N. Y. 558 mem, 132 NE 
887 mem]; Matter of Klock, 30 App. 
Div. 24, 51 NYS 897; Goodale v. New 
York, 85 Misc. 603, 148 NYS 1076; 
Matter of Opening of Hdgecomb 
Road, 36 Misc. 119, 72 NYS 1073. 

Oh.—Parmelee v. Youngstown, 43 
Oh, St. 162, 1 NE 319; Creighton -y. 
Scott, 14 Oh. St. 438; Maloy v. Mari- 
etta, 11 Oh. St. 636; Northern Indiana 
R. Co. v. Connelly, 10 Oh. St. 159; 
Gibson v, Cincinnati, 11 Oh, Dec. (Re- 
print) 456, 27 CincLBul 80. 


Tex.—Kettle v, Dallas, 35 Tex. Civ. | 


A, 632, 80 SW 874. 
Wash.—lIn re Seattle, 50 Wash, 402, 


‘credit for fifteen years, 


550; 


“202 
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of the special benefits aceruing to the parcels as- 
sessed for the improvement, the excess must be paid 
by the city out of funds collected by general taxa- 
tion,®° as constituting a benefit to the municipality 
But the fact that an assessment is 
greater than the value of the property without the 
improvement does not show that the assessment ex- 
ceeds the benefits accruing from the improvement.°* 

[§ 3109] (d) Value of Property—aa. In General. 
The legislature may®* and often does** provide that 
the assessment shall be apportioned according to the 
value of the property assessed, and provisions of 
this character are not arbitrary®® or in violation of 
the federal or state constitutions.°® 


In the absence 


97 P 444; McCurdy v. Ballard, 42 
Wash. 697, 84 P 399; Monk v. Bal- 
lard, 42 Wash. 35, 84 P 397; Griggs 
v. Tacoma, 8 Wash. 785, 29 P 449; 
Howell v. Tacoma, 3 Wash, 711, 29 
P 447, 28 AmSR 83; Wilson v, Seattle, 
2 Wash, 543, 27 P 474; Seattle v. Yes- 
ler, 1 Wash. T, 571. 3 

{aj Market value.—Lots should 
be assessed for a paving- improve- 
ment on the basis of actual market 
value, although the owner might 
sometimes consider it to his interest 
to donate the property to the city 
for the widening of a street. John- 
son v., Waterloo, 202 Iowa 617, 210 
NW 755. ° 

{b] Fixing of market value.—(1) 
A sale of property on the installment 
plan, involving the extension of 
does not 
necessarily fix the actual market 
value for the purposes of a paving 
assessment. Johnson v. Waterloo, ° 
202 Iowa 617, 210 NW 755. (2) The 
selling price at a tax sale is no cri- 
terion of the market value of lots, in 
an owner’s suit to quiet title against 
the purchaser on ground that street 
improvement taxes were void as con- 
fiscatory. Austin vy. Tillamook City, 
(Or.) 254 P 819. 

{c] Time as of which value is 
estimated.—An assessment on a lot 
for the opening of a street is prop- 
erly based on its value as estimated 
by the tax commissioners for the 
year when the assessment was made 
up, and should not be altered because 
of later valuations. In re Depart- 
ment of Public Works, 19 NYS 612. 

{d] Unplatted property. — The 
charter of a city, providing that the 
cost of street improvements shall be 
assessed upon the lots and parcels of 
land having a frontage upon the im- 
proved street, ratable according to 
the valuation of each, allows assess- 
ments only in such parts of the city 
as have been platted into lots and 
parcels extending back a uniform 
distance from the street, i 


447, 
[e] Where land is used for agri- 
cultural purposes, it is improper to 
base a valuation for a paving assess- 
ment upon the amount which it would 
bring if converted into city lots. 
Toben v. Manson, 193 Iowa 750, 752, 
187 NW 599 (‘The owner is under no 
compulsion to divide his land into 
city lots, or to use it otherwise than 
for farm purposes. Until he utilizes 
it in some other manner, it is assess- 
able to him aS so many acres, at 
whatever they may be worth in the 
market, and not as so many city 
lots’’). 

54, See statutory provisions, 

55, Kirst v. Street Impr, Dist. No. 
120, 86 Ark, 1, 109 SW 526. 

56. Mt. St. Mary’s Cemetery As- 
soc. v. Mullins, 248 U. S. 501, 39 Sct 
173, 63 L. ed. 383; Kirst v. Street 
Impr. Dist. No. 120, 86 Ark, 1, 109 
SW 526; Nichols v. Kansas City, 291 
Mo. 690, 2837 SW 107; Goodale v. New 
York, 85 Misc, 603, 148 NYS 1076. 

[a] Thus it has been held that 
these provisions do not infringe (1) 
the due process clauses of the state 
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of a statutory mode it has been held that this 
method of apportionnfent may be adopted by. a mu- 
nicipality.°? There is also some authority to the 
effect that such method of assessment is imperative 
under a constitutional provision that laws shall be 
passed taxing, by a uniform rule, all property ac- 
cording to its true value in money;°* but on the 
‘other hand it has been held that constitutional pro- 
visions requiring a uniform rule of taxation and 
valuation of the local assessment on property have 
no application to local assessments for local im- 
provements but relate only to the valuation of 
property and its taxation for general purposes.°® 
Where the statute provides that the cost of an im- 
provement shall be levied on the property to the cen- 
ter of the block upon each side of the street im- 
proved, the cost should not be levied one half upon 
the property on each side, but the property on both 
sides of the street should be assessed in proportion 
to its value for the entire cost of the work.°° A 
charter provision that a special tax for a local im- 
provement shall not exceed a designated per cent of 
the assessed value of the lot, calculating a depth 
to such lot of one hundred and fifty feet, means 
that, if the lot is deeper than one hundred and fifty 
feet, only that depth shall be considered in deter- 


and federal constitutions (Mt. St. 
Mary’s Cemetery Assoc. v. Mullins, | Ross, 167 
O49: Te S501 89 pS Ct. 17s, Osa. 60. il dae weds. 2703 


383; Louisville, etc., R. Co. vy. Barber 
AsphaltyPav. Co... 197 U.S. 430, 925 
Sct 466, 49 L. ed. 819; 
Kansas City, 291 Mo. 690, 287 SW 
107) (2) and conform to the ad 


Nichols v.* Colo.—Hildreth 
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18 SCt 521, 42 L. ed. 943; Bauman v. 
U.S, 548, 17 SCt '966, 42 

Matting] 
Columbia, 97 U. S. 687, 24 L. ed. 1098; 
Gillette v. Denver, 


Colo: 79, 105 P 107; Spalding v. Den- 
ver, 33 Colo. 172, 80 P 126; Denver v. 
Dumars, 383 Colo, 94, 80 P 114; Keese 
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mining whether the tax exceeds the designated 
per cent of its assessed value,®! and does not mean 
that a lot of less than that depth shall bear a smaller 
tax than one of that depth.° : 

[§ 3110] bb. Improvements on Property. ‘The 
general rule seems to be well settled that in estimat- 
ing the value of property for the purpose of levying 
a special assessment, the value of improvements 
thereon should be excluded,®* but it has been held 
that, where a statute authorizes an assessment based 
on the value of the ‘‘land,’’ an assessment based 
on lots exclusive of improvements is void because 
the land includes structures and improvements 
thereon.®* And it has been held that, where a tax, 
as distinguished from special assessment, was levied 
upon a particular district for sewer purposes, 1m- 
provements could not be excluded from the assess- 
ment without violating the requirement of equality 
and uniformity of taxation.® 

[§ 3111] (e) Area. The legislature may®® and 
often does®’ authorize an assessment apportioning 
benefits according to the superficial area of the 
property assessed, and this method has usually been 
upheld as a just means of apportioning benefits®* 
and does not violate state or federal constitutional 
provisions.°® But, in accordance with the general 


tian Levee Co. v. Hardin, 27 Mo. 495, 
72 AmD 276; Rockport v. McMichael, 
(A.) 288 SW 785; Frazier v. Rock- 
port, 199 Mo. A. 80, 202 SW 266; 
Chillicothe v. Henry, 136 Mo, A. 468, 
118 SW 486. 

Mont.—Mansur y. Polson, 45 Mont. 
585, 125 P 1002; McMillan vy. Butte, 30 
Mont. 220, 76 P 203 


v. District of 


21 Fed. 822. 
v. Longmont, 47 


ee 
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valorem and uniform provisions of 
state constitutions (Texarkana Wat- 
erworks Impr. Dist. No. 22 v, South- 
western Gas, etc., Co., 121 Ark, 105, 
180 SW 764; Kirst v. Street Impr. 
Dist. No. 120, 86 Ark. 1, 109 SW 526; 
Kansas City, ete. R. Co. v. Siloam 
Springs Waterworks Impr, Dist. No. 
1, 68 Ark. 376, 59 SW 248). 

57. Gilmore v. Hentig, 33 Kan. 
156, 5 P 781; Douglass v. Craig, 4 
Kan, A. 99, 46 P 197. 

58. Monticello v. Banks, 48 Ark. 
251, 2 SW 852; Peay v. Little Rock, | 
82 Ark. '31. 

59. Motz v. Detroit, 18 Mich, 495. 

60. Parker v. Atchison, 48 Kan. 
574, 30 P 20; Blair v. Atchison, 40 
Kan, 353, 19 P 815. 

61. Stifel v. Brown, 24 Mo. A. 102. 

62. Stifel v. Brown, supra. 

63. McGilvery v. Lewiston, 13 Ida, 
338, 90 P 348; Ransom v. Minnick, 92 
Kan. 953, 142 P 934; Kansas City v. 
Gibson, 66 Kan. 501, 72 P 222; New- 
man v. Emporia, 41 Kan. 583, 21 P 
593; Mason v. Spencer, 35 Kan. 512, 
11 P 402; Hentig v. Gilmore, 33 Kan. 
234, 6 P 304; Snow vy. Fitchburg, 136 
Mass. 183; Brewer v. Springfield, 97 
Mass. 152; Springfield v. Gay, 12 
Allen (Mass.) 612; Wright v. Boston, 
9 Cush. (Mass.) 238; Downer v, Bos- 
ton, 7 Cush. (Mass.) 277; Boston v. 
Shaw, 1 Metc. (Mass.) 1380; Hoffeld v. 
Buffalo, 130 N. Y. 387, 29 NE 747; 
Peo. v. Troy Assessors, 2 AbbNCas 
(N. Y.) 86. 

“As a general rule of apportion- 
ment, the levying of the taxes in 
proportion to the value of the lots 
taxed without the improvements 
thereon, would be fair and legal.” 
Gilmore v. Hentig, 33 Kan, 156, 157, 
BuP 78h. 

64. Walker v. Ann Arbor, 118 
Mich, 251, 76 NW 394. 

65. Primm v. Belleville, 59 Ill. 142. 

66. U. S.—Kansas City Southern 
R. Co. v. Little River County Road 


Impr. Dist. No. 6, 256 U. S. 658, 41 
Sct 604, 65 L. ed. 1151; French vy. 
Barber Asphalt Pav. Co., 181 U. S. 


-324, 21 SCt 625, 45 JL. ed. 879; Parsons 
v. District of Columbia, 170 U.S. 45,, 


v. Denver, 10 Colo. 112, 15 P 825. 
Pek gues v. Hartford, 35 Conn. 

Del.—English v. Wilmington, 16 
Del. 158, 37 A 158. 

D. C.—District of Columbia v. 
Burgdorf, 6 App, 465, 

Ill.—Ottawa v. Colwell, 260 Ill. 
548, 108 NE 5738; Peo. v. Cole, 128°Il1. 
158, 21 NE 6. 

Ind.—Swain v. Fulmer, 135 Ind. 8, 
34 NE 639. 

Iowa.—In re Resurfacing Fourth 
St. 211 NW 3875; Snyder v. Belle 
Plaine, 180 Iowa 679, 163 NW 594; 
Andre v. Burlington, 141 Iowa 65, 
117 NW 1082; Minneapolis, etc., R. 
Co, v. Lindquist, 119 Iowa 144, 93 NW 
108; Grimmell v. Des Moines, 57 
Iowa 144, 10 NW 380. 

Kan.—Hines v. Leavenworth City, 
3 Kan. 186. 

Ky.—Katterjohn v. King, 202 Ky. 
69, 258 SW 960; Bullitt v. Gosnell, 
133 Ky. 447, 118 SW 329; German 
Protestant Orphan Asylum y,. Barbér 
Asphalt Pav. Co., 82 SW 6382, 26 KyL 
805; Marshall v. Barber Asphait Pav. 


Co., 66 SW 182; Broadway Baptist 
Church v. McAtee, 8 Bush 508, 8 
AmR 480. 


Mass.—Driscoll v.. Northbridge, 210 
Mass. 151, 96 NE 59. 
Mich.—Thomas v. Gain, 35 Mich. 
154, 24 AmR 535 (where it was inti- 
mated that under some circumstances 
a sewer tax apportioned by the area 
of the lots assessed might be valid, 
although under the particular cir- 
cumstances of that case such a 
method of assessment was con- 
demned). 
114 


Minn.—Mayer _v. 
Minn. 80, 130 NW 77. 
Mo.—Lansdown v. Kierns, 303 Mo, 
75, 260 SW 88; McGhee v. Walsh, 
249 Mo. 266, 155 SW 445; Gilsonite 
Roofing, etc., Co, v. St. Louis Fair 
Assoc., 231 Mo. 589, 182 SW 657; 
Prior v. Buehler, etc., Constr, Co., 170 
Mo. 439, 71 SW 205; Johnson vy. Duer, 


Shakopee, 


115 Mo. 366, 21 SW 800; St. Joseph |: 


v. Farrell, 106 Mo. 437, 17 SW_ 497; 


‘St. Louis:v. Giters, 36 Mo, 456; Egyp- 


N. Y.—Peo. v.Pitt, 169 N, Y. 521, 
62 NE 662, 58 LRA 372; Peo. v. Buf- 
falo, 54 App. Div. 629 mem, 66 NYS 
1139 mem [aff 39 App. Div. 654 mem, 
57 NYS 1144 mem]; Peo, v. Fitch, 87 
Hun 391, 34 NYS 368. 

N. C.—Tarboro vy. Forbes, 185 N.C. 
59,°/116,,SH)’ 81. 

Oh.—Bloch v. Godfrey, 5 Oh. Cir. 
Ct..N..S._ 318,26 Oh. Cin ‘Cts.781. 

Okl.—Grier v. Kramer, 62 Okl, 151, 
162 P 490; Lonsinger vy. Ponca City, 
27 Okl. 397, 112 P 1006; Perry v. 
Davis, 18 Okl. 427, 90 P 865. 

Or.—Rogers vy. Salem, 61 Or. 321, 
122 P 308; Strowbridge v. Portland, 
SC Ors eb. 
eee I—Cleveland v. Tripp, 13 R, I. 
0 


Wash.—Bowes vy. Aberdeen, 58 
Wash, 535, 109 P 369, 30 LRANS 709, 
Leet ReneS v. Portage, 12 Wis. 
Wyo.—McGarvey vy. Swan 
120, 96 P 697, Beste 
[a] Assessment of different areas 
for same amount.—It cannot be pre- 
sumed from the mere fact that two 
separate tracts of a materially dif- 
ferent area are assessed for the same 
amount that such an assessment is 
inequitable and unjust and not ac- 
cording to benefits conferred. Snyder 
LA ean Plaine, 180 Iowa 679, 163 NW 
oO 


[b]_ Assessment of part of area of 
lot.—Under a statute providing that 
whenever a limited and determinable 
area receives benefit or advantage, 
the authorities shall determine the 
value of such benefit or advantage to 
the land within such area and assess 
upon each parcel a _ proportionate 
share of the cost of such improve- 
ment, there is no error or illegality 
in assessing a portion rather than 
the entire area of a particular lot. 


Filoon_v. Brockton, 252 Mass, 218 
147 NE 670. 4 
67. See statutory and charter pro-_ 
visions. 
68. See cases supra note 66. 


69. Minn.—Mayer v, Shakopee, 11 
Minn. 80, 180 NW 77. P . 
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rule,’° such assessments must distribute the burdens 
imposed, as far as practicable, equally and uniformly 
on all the persons or property subject to assess- 
The fact that the lots assessed are of 
unequal depth does not affect the validity of the 
assessment ;’? nor is this method of assessment ren- 
dered invalid by the fact that property in the busi- 
ness section of the city may not be assessed for any 
greater sum than vacant property since special as- 
sessments are imposed not on the basis of value but 


ment." 


on the basis of special benefits.7* 


Other methods provided by statute. 
with well settled principles elsewhere considered,’* 
an apportionment of benefits according to area is 
ordinarily invalid where another method of appor- 
tionment is provided by charter or statute,” al- 
though it has been held that the area method may 
be considered in determining benefits under a statute 
requiring assessments to be‘made in accordance with 
benefits conferred on the property assessed,’® but 
It has been said, 


not as the sole and only test.77 


- Mo.—Lansdown v. Kierns, 303 Mo. 
75, 260 SW 88; Johnson vy. -Duer, 115 
Mo. 366, 21 SW 800. 

Mont.—MeMillan y. Butte, 30 Mont. 
220, As P 203. 

N. Y.—Peo. v. Pitt, 169 N. Y. 521, 
62 NE 662, 58 LRA 372. 

Wash. —Bowes v. Aberdeen, 58 
Hee 535, 109 P 369, 30 LRANS 

And see cases supra note 66. 

{a] Thus it has been held that 
these provisions do not violate: (1) 
The Fourteenth Amendment to the 
federal constitution. Lansdown v. 
Kierns, 303 Mo. 75, 260 SW 88; Peo. 
v. Pitt, 169 N. Y. 521, 62 NE 662, +58 


LRA 3872; Bowes v. Aberdeen, 58 
Wash. 535, 109 P 369, 30 LRANS 
709. (2) Constitutional provisions 


which require all property to be 
taxed according to its value, since 
this provision is applicable only to 
taxation in its ordinary sense and not 
to local assessments where money is 
raised to be expended on the property 
taxed. Lansdown y. Kierns, supra; 
Bowes v. Aberdeen, supra. (3) Con- 
stitutional provisions that the leg- 
islature may authorize municipali- 
ties to levy assessments for local im- 
provements upon abutting property 
or upon property that is to be bene- 
fited thereby, or both, without regard 
to a cash valuation. Mayer v. Shako- 
pee, 114 Minn. 80, 130 NW 77. 

70. See supra § 3101. 

“71. Jochum vy. Henry Bickel Co., 
146 Ky. 73, 141 SW 1190; Nevin v. 
Boeck. 86 Ky. 492, 5 SW 546, 9 Kyl 


[a] Rule applied.—Where a street 
set apart for original construction is 
bounded on one side by a regular 
square and on the other side by a 
parcel in the shape of a triangle, 
formed by the location of two streets, 
the rule of equity in making an as- 
sessment contemplated by a statute 
providing that the original construc- 
tion of any street shall be made at 
the cost of the owners according to 
the number of square feet owned by 
them respectively, etc., must be ob- 
served, and the triangle must be bi- 
sected so as to subject one half of it 
to the improvement. Jochum  v. 
men, Bickel Co., 146 Ky. 73, 141 SW 
1190. 

[b] Corner lots.—The higher as- 
sessment of corner lots than of out- 
side lots, to meet the expense of 
street improvements, is valid. 
v. Roach, 86 Ky. 492, 5 SW 546, 9 


KyL 819. 
72,  Gilsonite Roofing, etc., Co. v. 
St. Louis Fair Assoc., 231 Mo. 589, 


590, 132 SW 657. See also infra § 
3116. 

“The rule must be the same for 
both, and the benefit will extend pro- 
portionately to the middle of each, 


and if the owner of one mast pay 


Nevin |} 
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however, that the mere fact that an assessment, laid 
on property peculiarly benefited in proportion to 
benefits and limited thereto, corresponds with area 
will not overturn the assessment."8 

Where the area method of assessment 
results necessarily and not merely incidentally in 
distributing a local tax in grossly unequal propor- 
tions,’® or where such method results necessarily 
in a disregard of actual or probable benefits,®° the 
assessment is invalid.®! 


The rule adopted must at 


least be one which it is legally possible may be 


In accordance 


more than the owner of the other, it 
is because the benefit to one has a 
larger extent than the other. The 
cost of the improvement is not re- 
quired to be so distributed that the 
total area to be taxed must be drawn 
equally from all property within the 
same distance of the street to be 
improved.” Gilsonite Roofing, etc., 
Co. v. St. Louis Fair Assoc., supra. 

73. Hildreth v. Longmont, 47 Colo. 
79, 105: Px LOT: 

74 See supra § 3106. 

75. Colo.—Ellis v. La Salle, 72 
Colo. 244, 211 P 104, 

Ill.—Chicago vy. McKinlock, 256 
Tll. 38, 99 NE 858. 

Iowa.—Madison County v. Winter- 
set, 164 Iowa 223, 145 NW 492. 

Mich.—Lawrence v. Grand Rapids, 
166 Mich. 134, 131 NW 581; Auditor 
Gen, v. Bishop, 161 Mich, 117, 125 
NW 715. 

N. J.—New Brunswick Rubber Co. 
v. New Brunswick, 38 N. J. L. 190, 20 
AmR 380. 

N. D.—Robertson Lumber Co. v. 
Grand Forks, 27 N. D. 556, 147 NW 


24 

var ae Peo. v. Buffalo, 52 NYS 
689 (where it was held without dis- 
cussion that under Buffalo City 
Charter § 145, providing that as- 
sessors, in making an assessment for 
local improvements, shall assess the 
whole amount “upon the parcels of 
land benefited by the work, act, or 
improvement, in proportion to such 
benefit,” the cost of constructing a 
sewer may be assessed at a uniform 
rate per square foot over the entire 
assessment district). 

“To arbitrarily assess benefits on 
the basis of the area of the tracts, 
alone, would be as invalid as to make 
an arbitrary assessment on the basis 
of frontage, merely. Both the front- 
age of the various tracts and their 
areas are proper to be considered in 
determining the relative benefits to 
be derived from the improvement.” 
Chicago v. McKinlock, 256 Ill. 38, 40, 
99 NE 858. 

76. Chicago v. McKinlock, supra; 
Madison County v. Winterset, 164 
‘Iowa 2238, 145 NW 492; See eee 
Lumber Co. v. Grand Forks, 27 N. 
556, 147 NW 249. 

77, Lawrence v. Grand Rapids: 
‘166 Mich. 134, 131 NW 581; Robertson 
Lumber Co. v. Grand Forks, 27 N. D. 
556, 147 NW 249. 

[a] Rule applied.—An assessment 


‘of all property within a sewer dis- 


‘trict in proportion to its area, with- 
‘out differentiating land benefited by 
‘direct access to the sewer from land 
,that received advantages only by 
‘reason of surface drainage, or from 
‘land that could not be connected with 
‘the sewer except by crossing other 
private property, is erroneously ap- 
portioned. Lawrence v. Grand Rap- 


just and equal as between the parties assessed. 

[§ 3112] (f) Frontage of Lots—aa. ‘‘Front-Foot’’ 
Rule Defined and Explained. The apportionment of 
an assessment by the so-called front-foot rule means 
that the abutting owner shall be charged with an 
equal proportion of the entire cost of the improve- 
ment according to the frontage of his property,*? 
and not the cost of the particular square in which 
the lot is situated,®? nor the cost of the work done 
in front of the individual lots assessed,§* unless the 


ids, 166 Mich. 134, 131 NW 581. 

[b] Formerly in North Dakota an 
assessment could be made upon the 
area basis alone. Rolph v, Fargo, 


aaa D. 640, 76 NW. 242, 42 LRA 
78. New Brunswick Rubber Co. v 


New Brunswick St., etc., Comrs., 38 
N. J. L. 190, 20 AmR 380 (an assess- 
ment for a street or sewer so. appor- 
tioned on the lands that it happens 
to be coincident with the proportion 
of area of those lands may, like an 
assessment on frontage, be according 
to the rule of benefits as established 
by law, and if commissioners, acting 
under that rule, so find and assess 
property, that is, if they, in assess- 
ing property specially benefited, un- 
der the proper rule for such assess- 


‘ments that the area or frontage of 


the assessable property corresponds 
with the benefits to such property, it 


‘would be a proper assessment, and 
‘sustainable 


in the absence of evi- 
dence to show.an error in JURE OnT 

79. Gast. Realty, etc., Co. 
Schneider Granite Co., 240 U.S. 5B, 
36 SCt 254, 60 L. ed. 523-[rev 259 Mo. 
153, 168 SW 687]. 

80. Thomas v, Gain, 35 Mich. 155, 
24 AmR 535. See Hildreth v. Long- 
mont, 47 Colo. 79, 105 P 107; Spald- 
ing v. Denver, 33 Colo. 172, 80 P 126 
(both holding that, where in the par- 
ticular instance assessment by the 
area method will work injustice, re- 
lief under proper circumstances may 
be granted), 

[a] Thus a statute authorizing an 


‘assessment according to the super- 


ficial area upon such lots as the com- 
mon council shall determine are in- 
creased in market value by the im- 
provement, whether contiguous or 
not, whether directly benefited or 
not, or whether city lots or out lots, 
is held unconstitutional and_ void. 


Thomas v. Gain, 35 Mich. 155, 24 
AmR 535. 
81. Thomas v. Gain, supra. 


82. Cal.—Remillard v. Blake, etc., 
Co., 169 Cal. 277, 146 P 634, AnnCas 
1916D 451. 

Iowa.—Millan v. Chariton, 145 Iowa 
648, 124 NW 766. 

La.—Moody v. Chadwick, 52 La. 
Ann. 1888, 28 S 361; Barber Asphalt 
| Br Co. v. Watt, 51 La. Ann, 1345, 
26 G0. 


Miss.—Langstaff v. Durant, 111 
Miss. 818, 72 S 2386, 681. 
Mo.—Weber v. Schergens, 59 Mo. 


389. 

Pa.—Scranton v. Koehler, 200 Pa. 
126, 49 A 792; Philadelphia v. Ram- 
say, 72 Pa. Super. 185. 

And see cases infra note 83. 

83. Moody v. Chadwick, 52 la. 
Ann, 1888, 28 S 361; Barber Asphalt 


“Pay. Co. v. Watt, 51 La. Ann. 1345, 26 


S 70. 


84. See infra § 3126. 
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statute provides otherwise.®® 


[§ 3113] bb. Power To Assess by Front-Foot Rule 
While, as elsewhere shown, ap- 
portionment of an assessment by the front-foot rule 
has been condemned as in violation of certain provi- 
sions of state organic law,°* it has, nevertheless, 


—(aa) In General. 


85. Thornton vy, Clinton, 148 Mo. 
648, 50 SW. 295. 

86. See infra § 3114. 

87. See infra §§ 3116-3123. 

88. U.S.—Gast Realty, etc., Co, Vv, 
Schneider Granite Co., 240 U. S. 55, 
36 SCt 254, 60 L. ed. 523; Webster v. 
Fargo, 181 U. S._ 394, 21 SCt 623, 45 
L. ed. 912; Cass Farm Co. v. Detroit, 


181 U.S, 396, 21: SCt 644, 45 L. ed.. 


914; Tonawanda v. Lyon, 181 U. 8. 
389, 21 SCt 609, 45 L. ed. 908; Wight 
v. Davidson, 181 U. S. 371, 21 SCt 616, 
45 L. ed. 900; French v, Barber As- 
phalt Pay. Co., 181 U.S. 324, 21 SCt 
625, 45 L. ed. 879 [expl and’ dist 
Norwood v. Baker, 172 U. S, 269, 19 
SCt 187, 48 L. ed. 443, a decision con- 
sidered by many ‘courts as having 
condemned the front-foot method of 
assessment]. 

Ala.—Montgomery v,' Moore, 140 
Ala. 688).37 S291, 

Cal.—Remillard v. Blake, etc., Co., 
169 Cal. 277, 146 P 634, AnnCas1916D 
451; German Sav., etc., Soc..v, Ram- 
ish, 138. Cal. 120, 69 P 89,,.70 P 1067; 
Jennings v. Le Breton, 80 Cal. 8, 21 
jab iar 4 

Colo.—Denver v, Knowles, 17 Colo. 
204, 30 P 1041, 17 LRA ‘135. 

Del.—English v. Wilmington, 16 
Del. 158, 87 A 158. 

D. C.—Parsons v. District of Co- 
lumbia, 8 App. 391 [aff 170 U. S. 45, 
18 SCt 521, 42 L. ed. 943]. 

Fla.—Walters v. Tampa, 88 Fla. 
177, 101 S 227; Carr v. Kissimmee, 80 
Fla. 754, 86 S 701; Anderson v. Ocala, 
67 Fla. 204, 64 S 775, 52 LRANS 287. 

Ga.—Tillman v. Valdosta, 159 Ga. 
105, 125 SE 71; Walthour v. Atlanta, 
157 Ga. 24, 120 SE 6138; Horkan v. 
Moultrie, 154 Ga, 444, 114 SE 888: 
Bacon y. Savannah, 91 Ga. 500,.17 SE 
749; Hayden v. Atlanta, 70 Ga. 817. 

Hawaii.—McCandless v. Honolulu, 
24 Hawaii 524, 

Ill.—Payne v. South. Springfield, 
161 Ill. 285, 44 NE 105; Chicago, etc., 
R. Co. v. Joliet, 153 Ill. 649, 39 NE 
1077; Springfield v. Sale, 127 Ill. 359, 
20 NE 86; Wilbur v. Springfield, 123 
Til. 395, 14 NE 871; Springfield v. 
Green, 120 Ill. 269, 11 NE 261; Craw 
v., Tolono, *96 Ill, 255, 36 AmR-143; 
White v. Peo., 94 Ill. 604 [expl Hol- 
brook v. Dickinson, 46 Ill. 285; Otta- 
wa v. Spencer, 40 Ill. 211; Chicago v. 
Larned, 34 Ill. 203, all of which held 
an assessment by the _ front-foot 
method invalid as having been de- 
cided under the peculiar limitations 
of the constitution of 1848 which 
were omitted in the constitution of 
1870]. 

Ind.—Pittsburgh, etc. R. Co. v. 
Fish, 158 Ind. 525, 63 NE 454; Kirk- 
land v. Indianapolis Bd. of Public 
Works, 142 Ind. 128, 41 NE 374; 
Palmer v. Stumph, 29 Ind. 329. 


Iowa.—Allen v. Davenport, 107 
lowa 90, 77 NW. 532; Warren v. 
Henly, 31 Iowa 31. 

Kan.—Union Pac. R. Co. v. Abi- 


lene, 78 Kan. 820, 98 P 224; Parker v. 
Challiss, 9 Kan. 155; Burns v. Atchi- 
son, 2 Kan. 454, 

Ky.—Wendt v. Tucker, 185 Ky. 626, 
216 SW 61; Vogt v. Oakdale, 166 Ky. 
810, 179 SW 1087; Owensboro v. 
Sweeney, 129 Ky. 607, 111 SW 364, 33 
Kyl 823, 930, 130 AmSR 477, 18 
LRANS 181; McCormack v. Hender- 
son, 111 SW 368, 33 KyL 854; Louis- 
ville v. Bitzer, 115 Ky. 359, 78 SW 
1115, 24 Kyl 22638, 61 LRA 434; 
Marshall _v. Barber Asphalt Paving 
Co., 66 SW 734, 28 KyL 1971; Joyes 
v. Shadburn, 13 SW 361, 11 KyL 892. 

La.—Lafayette v. Doucet, 148 La. 
166, 86 S 724; Crowley v. Acadia Par- 
ish Police Jury, 138 La. 488, 70 S 487 
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subject to well defined limitations hereinafter con- 


[writ of error dism 245 U. S. 6387 
mem, 38 SCt 191 mem, 62 L, ed. 524 
mem]; Moody v. Spotorno, 112 La. 
1008, 86 S 836; Moody v. Chadwick, 52 
La. Ann, 1888, 28 S 361. 

Md.—Dinneen y. Rider, 1386*A 754; 
Bassett v. Ocean City, 118 Md. 114, 
84 A 262; Hyattsville v. Smith, 105 
Md. 318, 66 A 44; Ullman v. Balti- 
more, 72 Md. 609, 21 A 711, 11 LRA 
224; Alberger v. Baltimore, 64 Md. 1, 
20 A 988; Moale v. Baltimore, 61 Md. 
224; Baltimore v. Johns Hopkins 
Hospital, 56 Md. 1; Howard v. Balti- 
more First Independent Church, 18 
Md. 451. 

Mass.—BEstes v. Newton, 241 Mass. 
229, 186 NE 643; O’Connell v. Malden 
ae Parish, 204 Mass, 118, 90 NE 
580. 

Mich.—Corby v. Detroit, 180 Mich. 
208, 146 NW 670; Cote v. Highland 
Park, 173 Mich, 201, 139 NW 69; Au- 
ditor Gen, v. Wellman, 160 Mich. 512, 
125 NW 392; Sheley v. Detroit, 45 
Mich, 431, 8 NW 52; Thomas v. Gain, 
35 Mich. 155, 24 AmR 535. 

Minn.—In re Snelling Ave, Pav., 
155 Minn. 168, 198 NW 115; State v. 
Burnes, 124 Minn. 471, 145 SW 3877; 
State v. Macalester College, 87 Minn. 
165, 91 NW 484 [app dism 191 U. S. 
565 mem, 24 SCt 846 mem, 48 L. ed. 
304 mem]; State v. Robert P. Lewis 
Co., 82 Minn. 390, 85 NW 207, 86 NW 
611, 53 LRA 421; State v. Ramsey 
County Dist. Ct., 80 Minn, 293, 83 NW 
183; State v. Robert P. Lewis Co., 72 
Minn, 87, 75 NW 108, 42 LRA 639; 
State v. Reis, 38 Minn. 371, 38 NW 
97; Hennepin v. Bartleson, 37 Minn. 
348, 84 NW 222. 

Miss.—Swayne v., Hattiesburg, 111 
S 818; Stingily v. Jackson, 140 Miss. 
19, 104 S 465; Edwards House Co. v. 
Jackson, 91 Miss.. 429, 45 S 14; Wil- 
anskd v. Greenville, 85 Miss. 3938, 37 


Mo,—Asel v. Jefferson, 287 Mo, 195, 
229 SW 1046; Bud v, Deemar, 174 
Mo, 122, 73 SW 469; Prior v. Buehler, 
etc., Constr. Co., 170 Mo. 439, 71 SW 
205; Thornton v, Clinton, 148 Mo. 648, 
50 SW 295; Moberly v. Hogan, 131 
Mo. 19, 32 SW 1014; Rutherford v. 
Hamilton, 97 Mo. 543, 11 SW 249; St. 
Louis v. Clemens, 49 Mo, 552; Mound 
City v.. Melvin, (A.) 205 SW _ 254; 
Wills v. Burbank, 182 Mo. A. 68, 167 
SW 608. 

Mont.—Beck v, Holland, 29 Mont. 
234, 74 P 410. 


N. J.—Hedden v. Verona, 82 N. J: 


L. 736, 82 A 880; Worth v. Westfield, 


81 N. J. L. 801, 80 A 104; Lehigh Val- 
ley. R. Co. v. Jersey City, 81 N. J. L. 
290, 80 A 228; Central New Jersey 
Land, etc., Co. v. Bayonne, 56 N. J. L. 
297, 28 A 718; Pudney v. Passaic, 37 
N. J. L. 65. Contra Dooling v. Ocean 
City, 67 N. J. L. 215, 50 A 621; Cronin 
v. Jersey City, 88 N. J. L. 410; New 
Brunswick Rubber Co. v. New Bruns- 
wick, 38 .N. J. L..190, 20 AmR 3880. 

N. M.—Ellis v. New Mexico Constr. 
Co., 27 N. M. 812, 201. P 487; Roswell 
v. Bateman, 20 N. M. 77, 146 P 950, 
LRAI1917D 365, AnnCasl918D 426. 

N. .¥.—Peo. v. ;Pitt, 169 N. Y., 521, 
62 NB 662, 58 LRA 872; O’Reilley v. 
Kingston, 114 N. Y. 439, 21 NE 1004; 
Harris v. Churchill, 171 App. Div. 977 
mem, 152 NYS 73 [aff 171 App. Div. 
282, 156 NYS 844]; Batterman v. New 
York, 65 App. Div. 576, 73 NYS 44; 
Day v. Dunkirk, 86 Misc. 266, 148 
NYS _299 [aff 170 App. Div. 936 mem, 
154 NYS 1118 mem (aff 222 N. Y. 
705 mem, 119 NE 1037 mem)]; Peo. v. 
Buffalo, 57 Mise. 10, 107 NYS 689; 
Mansfield v. Lockport, 24 Misc. 25, 52 
NYS 571. 

N. C.—Durham v, Proctor, 191 N. C. 


sidered,®? been very generally held to be a proper 
method for apportioning an assessment on abutting 
property when provided for by statute or charter 
or by municipal legislation under authority delegated 
by state legislatures,’* in the absence of some special 


119, 181 SE 276; Tarboro v. Forbes, 
185 N. C..59, 116 SEH 81; Tarbdoro_v. 
Staton, 156 N. ©.*504; 72° SE 577, 
Kinston v. Wooten, 150 N, C. 295, 63 
SE 1061; Kinston vy. Loftin, 149 N. Ce 
255, 62 SE 1069; Hilliard v, Asheville, 
118 N. C. 845, 24 SE 738; Raleigh v. 
Peace, 110 N. GC, 32, 14 SH 521, 17 
LRA 330, 


N. D.—Minneapolis, etc., R. Co. v. 
Minot, 51 N. D. 318, 199 NW. 875; 
Webster v. Fargo, 9 N. D. 208, 82 NW 
732, 56 LRA 156 [foll Rolph  v. 
Fargo, 7 N. D. 640, 76 NW 242, 42 
LRA 646]. 

Oh.— Cincinnati v. Batsche, 52 Oh. 
St. 324, 40 NE 21; Findlay v. Frey, 
51 Oh. St, 390, 38 NE 114; Northern 
oe ‘R. Co, v. Connelly, 10 Oh. St. 
5 


Okl.—Missouri, ete, R. Co. Vv. 
Tulsa, 113 Okl. 21, 238 P 452; Tulsa 
v. Weston, 102 Okl. 222, 229 P 108; 
a v. Patrick, 35 Okl. 408, 130 P 

Or.—Colby v. Medford, 85 Or. 485, 
167 P 487; Smith v. Jefferson, 75 Or. 
179, 146 P 809; King v. Portland, 38 
Or. 402, 63 P 2, 55 LRA 812 [aff 184 
U..S. 61, 22 SCt 290, 46 L. ed. 431]; 
Wilson vy. Salem, 24 Or. 504, 34 P 9, 
691; King v. Portland, 2 Or. 146. 


Pa.—Philadelphia v. Pennsylvania’ 


Salt Mfg. Co., 286 Pa. 1, 132 A 792; 
Philadelphia v. Crew-Levick Co., 278 
Pa, 218,122 A 300; Gaughan v. Scran- 
ton, 266 Pa, 586, 109 A 682; Scranton 
v. Koehler, 200 Pa. 126, 49 A 792; 
Whitman v. Reading, 169 Pa. 375, 32 
A 576; McCall v. Coates, 148 Pa. 462, 
23 A 1127; Hand v. Fellows, 148 Pa. 
456, 23 A 1126; In re Washington 
Ave., 69 Pa. 352, 8 AmR 255; Ham- 
mett v. Philadelphia, 65 Pa. 146, 3 
AmR 615; Wray v. Pittsburgh, 46 Pa. 
365; Philadelphia v. Snedaker, 69 Pa. 
Super. 118; Philadelphia v. Ginhart, 
48 Pa. Super. 648; City v. Gindhart, 
19 Pa, Dist. 1107; In re Walnut Ave. 
Impr., 19 Pa. Dist. 1060, 87 Pa. Co. 27; 
Witmayer v. Lebanon, 44 Pa. Co. 340; 
Ebensburg Borough vy. Little, 30 Pa. 
Co, 390. 

ra I.—Cleveland v. Tripp, 13 R. I. 

S. D.—Tripp v. Yankton, 10 S. D. 
516, 74 NW 447; Winona, etc., R. Co. 
righ ee tee 1 8. D. 46, 44,NW 

Tenn.—Nashville v. Madison Park 
Land Co., 298 SW 533; Memphis v. 
Hill, 141 Tenn, 250, 208 SW. 613 
{overr without. mention Taylor v. 
Chandler, 9 Heisk. 349, 24 AmR 308]. 

Tex.—Taylor v. Boyd, 63 Tex. 533; 
Hutcheson v, Storrie, (Civ. A.) 48 SW 
785 [rev on other grounds 92 Tex. 
685, 51 SW 848, 71 AmSR 884, 45 
LRA 289]; Harrell y. Storrie, (Civ. 
A.) 47 SW 838. 

Vt.—Allen v. Drew, 44 Vt. I74. 

Va.—Davis v. Lynchburg, 84 Va. 
861, 6 SE 2380; Norfolk City vy, Ellis, 
26 Gratt. (67 Va.) 224, 

Wash.—Austin v, Seattle, 2 Wash. 
667, 27 P 557. 

W. Va.—Huntington Engineering 
Co. v.. Gallaher, 101. W.Va. 110,. 132 
SE 866; Avis v. Allen, 83 W. Va. 789, 
99 SE 188; Heavner y. Elkins, 69 W. 
Va. 255, 71 SE 184, 52 LRANS 1035, 
AnnCas1913A 653. 

Wis.—Chicago, etc., R. Co. v. Janes- 
ville, .137.. Wis... 7,,. 118) NW.2182, 28 
LRANS 1124. 

Alta.—Brotherton v. Medicine Hat, 
1 Alta. 9 

Ont.—Re Robertson, 30 Ont. 158 
{aff 26 Ont. A. 554], 

{a] The foot-front rule is not a 
principle of taxation, but merely a 
convenient method reasonably certain 
to produce a substantially fair re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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restraining constitutional provision upon the sub- 
ject ;°° and that this method of apportionment may 
be adopted by a municipality even in the absence 
of express legislative authority.°° Where the front- 
foot rule is prescribed as the method of apportion- 
ing the assessments, it must be considered a legis- 
lative declaration that the property subject to the 
assessment will receive a benefit from the improve- 
ment in proportion to its frontage upon the work ;%4 
and until there is presented a case of palpable in- 
justice by its operation it is an exercise of legisla- 
tive discretion with which the court will not inter- 
fere.°? It has been said that assessments for street 
improvements are perhaps now more generally ap- 
portioned by the frontage than by any other 
standard.%% 

[§ 3114] (bb) Constitutionality of ‘‘Front-Foot’’ 
Rule Legislation. The constitutional validity of pro- 
visions for assessment by the front-foot rule has 
very generally been upheld,®* but there are de- 
cisions in which statutes providing for the front- 
foot method of assessment have been condemned as 
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in violation of constitutional provisions that laws 
shall be passed taxing by uniform rule all real 
and personal property according to its true value 
in money,” or, what perhaps amounts to the same 
thing, ‘‘in exact proportion to the value of such 
property,’’®> but this last proposition has been ex- 
pressly repudiated in an overruling case®’? involving 
the validity of an assessment statute providing for 
apportionment in proportion to the amount of benefit 
accruing to the abutting owner on the ground that 
the constitutional provision in question applies to 
taxation for general purposes only,®® and as else- 
where shown, it has been almost uniformly held 
that such is the effect of a constitutional provision 
of this character.®? 

[§ 3115] cc, Considerations on Which Rule Based. 
The idea underlying the front-foot method of assess- 
ment is that the benefit to the abutting lots is gen- 
erally in proportion to the length of their respective 
fronts, and that as a rule this principle of apportion- 
ment is more just than any other,! or at least as 
likely to avoid any inequality as any mode that 


sult in built-up sections, adopted and 
sustained as a practical adjustment 
of proportional benefits. Dunmore y. 
Conrad, 76 Pa. Super. 473, 478. 

g9. Anderson v. Ocala, 67 Fla, 204, 
64 S 775, 52 LRANS 287. 

90. Davis v. Litchfield, 145 Ill. 
313, 38 NE 888, 21 LRA 563. 

91. Hadley v. Dague, 130 Cal. 207, 
62 P 500. See Memphis v. Hill, 141 
Tenn. 250, 208 SW 613 (recognizing 
rule). 

92. Memphis v. Hill, supra. 

93. Thomas v. Gain, 35 Mich, 155, 
161, 24 AmR 535. 

94 U. S.—Louisville, etc., R. Co. 
vy. Barber Asphalt Pav. Co., 197 U.S. 
430, 25 SCt 466, 49 L. ed. 819. 

Cal.—Hadley v. Dague, 130 Cal. 207, 
62 P 500; Emery v. San Francisco 
Gas Co., 28 Cal. 345. 

D. C.—Parsons v. District of Co- 
lumbia, 8 App. 391 [aff 170 U. S. 45, 
18 SCt 521, 42 L. ed. 943]. 

= ere pabb beg, Hes v. Tampa, 88 Fla. 
£77,101 Fs 

Ga.—Hayden v. Atlanta, 70 Ga. 817. 

Hawaii.—McCandless v. Honolulu, 
24 Hawaii 524. 

il. Job v. Alton, 189 Ill. 256, 59 
NE 622, 82 AmSR 448. 

Ind.—Barber Asphalt Pav. Co. v. 
Edgerton, 125 Ind. 455, 25 NE 436, 
Quill v. Indianapolis, 124 Ind, 292, 23 
NE 788, 7 LRA 681; Garvin v. Dauss- 
man, 114 Ind. 429, 16 NE 826, 5 AmSR 
637; Ross v. Stackhouse, 114 Ind. 200, 
16 NE 501; Palmer v. Stumph, 29 Ind. 
329. 

Iowa.—Owen v. Sioux City, 91 Iowav 
90, 59 NW 3. 

i Ky.—Augusta v. Taylor, 65 SW 
837; 23) Kyi! 1647, 

La.—Crowley v. Acadia Parish Po- 
lice Jury, 138 La, 488, 70 S 487 [writ 
of error dism 245 U. S. 637 mem, 38 
SCt 191 mem, 62 L, ed. 524 mem]. 

Md.—Lyon v. Hyattsville, 125 Md. 
306, 93 A 919, AnnCas1916E 675. 

Minn.—State v. Ely, 129 Minn. - 40, 
151 NW 545, AnnCasi$16B 189; State 
vy. Macalester College, 87 Minn, 165, 
91 NW 484, 

Miss.—Edwards House Co. v. Jack- 
son, 91 Miss, 429, 45 S 14. 

Mo.—Barber Asphalt Pav. Co. v. 
Munn, 185 Mo, 552, 83 SW 1062; Ross 
v. Gates, 183 Mo. 338, 81 SW 1107. 

N. J.—Hedden v. Verona, 82 N. J. 
L..736, 82 A 880; State v. Newark, 
37. N. J. L. 415, 18 AmR; 729; State v. 
' Hoboken, 36 N. J. Ll. 291; Bogert v. 
Elizabeth, 27 N. J, Hq. 568; Tide- 
Water Co, v. Coster, 18 N. J. Ha. 518, 
90 AmD 634. 

N. M.—Roswell v. Bateman, 20 N. 
M. 77, 146 5 950, LRA1917D 365, Ann 

as1918D 426. 
ss Oh.—Ernst v. Kunkle, 5 Oh. St. 520, 
- Pa.—Hammett v. Philadelphia, 65 
Pa. 146, 3 AmR 615; Altoona City v. 


Laughlin, 73 Pa. Super. 482; Green- 
burg v. Laird, 8 Pa. Co. 608. 

S. D.—Whittaker v. Deadwood, 23 
S. D. 538, 544, 122 NW 590, 139 AmSR 
1076 [cit Cyc]; Winona, etc., R. Co. 
vai steno 1S. D. 46, 44 NW 

Vt.—Barnes v. Dyer, 56 Vt. 469; 
Allen y. Drew, 44 Vt. 174. 

Va.—Davis v. Lynchburg, 84 Va. 
861, 6 SE 230. 

Wis.—Chicago, ete, R. Co. v. 
Janesville, 137 Wis. 7, 118 NW 182, 
26 LRANS 1124. 

And see cases infra this note, 

[a] Due process clause.—(1) As- 
sessments for local improvements 
based upon foot frontage are not in 
conflict with the due process clause 
of the constitution of the United 
States as used in the Fifth and Four- 
teenth Amendments (Louisville, ete., 
R. Co, v. Barber Asphalt Pav. Co., 
197 U. S. 430, 25 SCt 466, 49 L. ed. 
819; Shumate v. Heman, 181 U, S. 
402, 21 SCt 645, 45 L. ed. 916, 922; 
French y. Barber Asphalt Pav. Co., 
181 U. S. 324, 21 SCt 625, 45 L. ed. 
879 [dist Norwood v. Baker, 172 U. 
S. 269, 19 SCt 187, 43 L. ed. 443]; 
Walters v. Tampa, 88 Fla. 177, 101 S 
227; McCandless v. Honolulu, 24 Ha- 
waii 524; State v. Ely, 129 Minn, 40, 
151 NW 545, AnnCas1916B 189; State 
v. Macalester College, 87 Minn, 165, 
91 NW 484 [app dism 191 U. S. 565 
mem, 24 SCt 846 mem, 48 L. ed. 304 
mem]; State v. Robert P. Lewis Co., 
82 Minn. 390, 85 NW 207, 86 NW 611, 
53 LRA 421; Roswell v. Bateman, 20 
N. M. 77, 146 P 950, LRA1917D 365, 
AnnCas1918D 426), (2) or of due 
process clauses found in state con- 
stitutions (State v. Macalester Col- 
lege, supra; State v, Robert P, Lewis 
Co., supra). 

{b] Equality and uniformity.— 
Statutes requiring assessments to be 
made by front-foot rule are not ob- 
jectionable to a constitutional provi- 
sion requiring equality and uniform- 
ity in taxation. Chambers v. Sat- 
terlee, 40 Cal. 497; Walsh v. Mathews, 
29 Cal. 123; Emery v.:San Francisco 
Gas Co., 28 Cal. 345; Springfield v. 
Green, 120 Ill. 269, 11 NE 261; Mc- 


Cormack v. Henderson, 111 SW 368, | 


383 KyL 854; Owensboro v. Sweeney, 
129 Ky. 607, 111 SW 364, 33 KyL 
823, 930, 180 AmSR 477, 18 LRANS 
181; Crowley v. Acadia Parish Police 
Jury, 138 La. 488, 70 S 487 [writ of 
error dism 245 U. S. 687 mem, 38 SCt 
191 mem, 62 L. ed. 524 mem]; State 
vy. Bly, 129 Minn. 40, 151 NW. 545, 
AnnCas1916B 189; Edwards House 
Co. v. Jackson, 91 Miss, 429, 45.S 
14. ' 

{c] Ad valorem taxation.—An act, 
giving the city of Atlanta power to 
grade, pave, and improve its streets, 


and to assess the improvements to 
the abutting real estate in proportion 
to its frontage, is not in violation of 
a constitutional provision requiring 
that all taxation shall be ad valo- 
rem, aS such assessments are not 
taxes. Hayden y. Atlanta, 70 Ga. 
es Compare infra text and notes 
o, "oO, 

[dq] “Equal and uniform and ada 
valorem.”—The front-foot method of 
assessing benefits does not violate a 
constitutional provision requiring 
taxes to be “equal and uniform and 
ad valorem.” This provision relates 
to taxation for revenue only and not 
to special assessments by municipali- 
ties for local improvements. Davis 
v. Lynchburg, 84 Va. 861, 6 SE 230. 
See Morse v. Omaha, 67 Nebr. 426, 
93 NW 734 (the only foundation for 
special assessments rests in the spe- 
cial benefits conferred upon the 
property assessed, and therefore the 
frontage rule per foot cannot be 
adopted unless the benefits are equal 
ae ny eee ee 

e onfined to property speciall 
benefited.—The requirement that paid 
sessments be made according to the 
frontage rule does not violate the 
constitutional requirement that it be 
confined to property specially bene- 
fited, State v, Ely, 129 Minn, 40, 151 
NW 545, AnnCas1916B 189, 

95. Selz v. McGehee Pay. Dist. No. 
1, (Ark.) 292 SW 133, 134; Monticello 
v. Banks, 48 Ark, 251, 2 SW 852: Peay 
v. Little Rock, 32 Ark, 31. Compare 
supra note 94 [a], 

“Under our Constitution, the as- 
sessment of benefits cannot be made 
on what is commonly called the front 
foot rule, but all proper elements of 
benefits, including the frontage of 
the property, its valuation, including 
the valuation of the buildings, etc., 
must be considered by the assessors 
in compliance with the principles of 
law laid down in Kirst v. Street 
Impr, Dist. No. 120, 86 Ark. i, 109 
SW 526, and later decisions of this 
court.” Selz v. MeGehee Pay. Dist. 
No. 1, supra, 

96.. Mobile v. Dargan, 45 Ala, 310. 

97. Birmingham y. Klein, 89 Ala, 
461, 7 S 386, 8 LRA 369 [overr Mobile 
v. Dargan, 45 Ala. 310]. 

98. Birmingham v. Klein, 89 Ala. 
461, 7 S 386, 8 LRA 369. 

99, See supra § 2816... 

1. Ill.—Davis v. Litchfield, 145 111, 
313, 38 NE 888, 21 LRA 563. 

Mich.—Corby v. Detroit; 180 Mich. 
208, 146 NW 670; Sheley v. Detroit, 
45 Mich. 431, 8 NW 52; Thomas vy. 
Gain, 35 Mich. 155, 24 AmR 535. 

N. Y.—O’Reilley v. Kingston, 114 
N. Y. 4389, 21 NE 1004. 

Oh.—Haviland v. Columbus, 50 Oh. 
St. 471, 34 NE 679. 
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could be adopted.? 


[§ 3116] ad. Extent and Limit of Power To ‘Assess 
The | 
‘‘front-foot’’? method, it has been said, is but a sub- | 
stitute for an actual assessment by sworn jurors | 


by Front-Foot Method—(aa) In General. 


or assessors, and is allowable only because it prac- 
tically arrives at a correct result in adjusting the 
burden according to the benefits.® 
the main, this method of assessment has been up- 


held,* yet, if in practical operation it would ‘con- | 


fiseate property, it would be obnoxious to the Four- 
teenth Amendment of the constitution of the United 
States.® 

Uniformity in the assessment, in conformity to 
the general rule,® 
assessment of this character.’ Statutes authorizing 
the front-foot method of assessment do so in con- 
templation of uniformity of benefits accruing to all 
fronting lots,’ and if this is not so in any special 
case, the courts will hold it inapplicable thereto 
as violating constitutional rights.® 
held that the front-foot rule contemplates a uniform 


system of improvement within oH assessment dis- |, 


trict.2° 


Tenn.—Memphis v. Hill, 141 Tenn. 
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And while, in | 


is a requisite to the validity of an | 


Also it has been | 


of assessment for street 


[§§ 3115-3117 


Exceeding benefits. While there is some authority 
to the contrary,1! it has been held almost uniformly 
that, in conformity to the general rule elsewhere 
considered, 12 the assessment shall not substantially 
exceed the amount of the benefits derived from the 
impravement,!? and that an assessment by this 
method, if in substantial excess of the benefits de- 
rived from the improvement, is invalid* as depriv- 
ing the owner of his property without due process 
of law,!® and as a taking under the guise of taxation 
of private property for publie use without due com- 
pensation ;?® and the collection of such excess would 
amountito confiscation’? which should be restrained’® 
or remedied by certiorari to review the action of the 
assessing authorities!® as the practice may be. 

Market value. It has been held that so far as 
relates to paving a street its cost may properly be 
assessed as urban property by the front-foot rule,?° 
but if the case presents other features including 
change of grade, the assessment must be adjusted 
under the rule of market value.?? 

[§ 3117] (bb) Completion of Improvement. The 
entire cost of an improvement cannot be apportioned 
to lots according to their frontage until the im- 


improve-]and equal as is reasonably practica- 


250, 208 SW 613. 

“Such a measure of Spor tioniieit, 
seems at first blush to be perfectly 
arbitrary, and likely to operate in 
some cases with great injustice; but 
it cannot be denied that in the case 
of some improvements, frontage is a 
very reasonable measure of benefits; 
much more just than value could be; 
and perhaps approaching equality as 
nearly as any estimate of benefits 
made by the judgment of men. How- 
ever this may be, the authorities are 

well united in the conclusion that 
frontage may lawfully be made the 
basis of apportionment.” Cooley Tax, 
(2d ed) p 644. [quot Crowley Vv. 
Acadia Parish Police Jury, 138 La. 
488, 503, 70 S 487 (writ of error dism 
245 Uz. S. 637 mem, 38 SCt 191 mem, 
62 L. ed. 524 mem) ]. 


2. Raleigh v.'Peace, 110 N. C. 32,| 


14 SE 521, 17 LRA 330; Findlay v. 
Frey, 51 Oh. St. 390, 38 NE 114; Wit- 
man -v. Reading, 169 Pa.375; 320A 
576; Hammett v. Philadelphia, 65 Pa. 
146, 3 AmR 615, 

3. In re Washington Ave., 69 Pa. 
352, 8 AmR 255 

4 See supra. §§ 3113, 3114. 


5. White v. Tacoma, 109 Fed. 32. 
6. See supra § 3101. 
7. Hurd v.. Harvard Sanitary 


Sewer Dist. No. 1, 109 Nebr, 384, 191 
NW 438, 

8. In re Walnut Ave. Impr., 19 
Pa. Dist. 1060,°37 Pa. Co. 27, 36. 

9. Inre Walnut Ave, Impr., 

10. Corby v. Detroit, 180 Mich, 208, 
146 NW 670. 

[a] Rule applied.—If the munici- 


pal authorities consider it expedient | 


to build a pavement of material of 
different width or quality in differ- 
ent localities, it is not lawful to 
assess all the property in the district 
by the front-foot rule, but the au- 
thorities should provide different as- 
sessment rolls in different assessment 
districts therefor. Corby v. Detroit, 
180 Mich. 208, 146 NW 670. 

11. Swayne vy. Hattiesburg, (Miss. ) 
111 S 818 (¢L.' [1924] c¢ 194 § 5, au- 
thorizing the cost of special street 
improvements to be assessed against 
the abutting property according to 
frontage, even as to property so 
burdened more than it is benefited, 
does not take property without due 
process, in violation of U. S. Const. 
Amendm, XIV § 1, the result coming 
through exercise of the taxing power 
of the state, which is unlimited). See 
Harrisburg v. McCormick, 129 Pa, 213, 
24 6s SA 


supra. | 


126 (the front-foot rule! 


ments will be applied to a long nar- 
row strip of city property lying 
alongside a street, although the as- 
sessment will be greater than the 
value of the lot. ‘‘The lot is said 


not to be worth the amount of the} 


assessment against it. If this be so, 
it does not affect the validity of the 
law under which the assessment was 
filed. As a general rule, the hardship 
may be! avoided in such cases by 
squaring the lot with the owners of 
the rear, and in this way lessening 
the front and deepening the remain- 
der. If the objection now made to 
the assessment were to prevail, it 
would be very easy for the owners 
of the valuable lot to convey a nar- 
row strip of the front to a convenient 
friend, and thus escape altogether’’). 

12. See supra § 3072, 

13. See cases infra note 14. 

14. U. S.—Norwood v. Baker, 172 
U. S. 269, 19 SCt 189, 43 Ly. ed, 4438; 
White v. Tacoma, 109 Fed. 32; Fay v. 
Springfield, 94 Fed. 409; Loeb v. Co- 
lumbia Tp., 91 Fed. 37 [rev on other 
grounds 179 US) 472, -21sSCr 17/41. 

Ala.—Montgomery v, Moore, 140 
ie 638, 837 S 291. 

Co 1o.—-Denver v. Campbell, 33 Colo. 


1162, 80 P 1 


Kan. SP Grion Pac. R. Co. v. Abilene, 
78 Kan, 820, 98 P 224. 

Mass.—Corcoran vy. Cambridge, 199 
Mass. 5, 85 NE 155, 18 LRANS 187; 
White v. Gove, 183 Mass, 333, 67 
NE 359; Dexter v. Boston, 176 Mass. 


|} 247, 57 NE 379, 79 AmSR 306; Weed 


v. Boston, 172 Mass, 28, 51 NE 204, 
42 LRA 642. : 

Nebr.—Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 


109 Nebr. 384, 191 
NW 438. 


N. J.—Lehigh Valley R. Co, v. Jer- 
sey City, 81 N. J. L. 290, 80 A 228; 
Hampson vy, Paterson, 36 N. J. L. 


159. 

N. Y.—In re Pugsley Ave., 218 N, Y, 
234, 112 NE 948. 

N. C.—Kinston vy. Wooten, 150 N, C. 
295, 68 SE 1061, 

Oh.—Siefert v. Terrace Park, 10 Oh, 
A, 114, 

Pa.—In re ‘Walnut Ave. Impr., 19 
Pa. Dist. 1060, 37 Pa. Co. 27; Wil- 
liamsport v. Lloyd, 9 Pa, Dist. 735, 
23 Pa. Co. 604, 

Tenn.—Nashville v. Madison Park 
Land Co., 293 SW 5383. 

“While full effect must be given in 
all ordinary cases to the legislative 
determination that an assessment by 
the front foot, where the conditions 
are Similar, is as nearly proportional 


ble, if it appears that an-assessment 
made in that way will impose upon 
any property a liability substantially 
in excess of the special benefits con- 
ferred, such an assessment cannot 
lawfully be made.” Corcoran v. Cam- 
bridge, 199 Mass, 5, 13, 85 NE 155, 
18 LRANS 187, 190 Cauot Nashville v. 
Madison Park Land Co., supra]. 

[a] Thus it has been held that, an 
assessment being required to be made 
according to the lineal measurement 
of the land along a sewer, that parcel 
which receives but slight additional 
benefit from a turn in the sewer is 
doubly assessed, and the statute in 
this respect is unconstitutional. Dex- 
ter v. Boston, 176 Mass. 247, 57 NE 
379, 79 AmSR 306 

[b] In Iowa (1) it was held that 
the front-foot rule, applied to the as- 
sessment of land abutting a street, 
for paving the ‘street will be sus- 
tained, although the assessment ex- 
ceeds the benefits conferred. Allen 
v. Davenport, 107 Iowa 90, 77 NW 532. 
(2) But this rule has been changed 
by statute, and an assessment which 
is in excess of the benefits is no 
longer valid. See supra §§ 2979, 3072. 

[c] In North Dakota (1) it was 
held that an assessment may be 
levied according to the front-foot 
method although the benefits do not 
equal the amount of the assessment. 


‘Webster \v. Fargo, 9..N. D.. 208, 82 


NW 732, 56 LRA 156; Rolph v. Fargo, 
TN. D 640, 76 NW 242, 42 LRA 646. 
(2) But this rule has been changed 
by a statute which expressly pro- 
vides that assessments shall not ex- 


en benefits,’ Comp. St. (1913) § 
15. White v 


Tacoma, 109 Fed. 32. 
16. Norwadd Vv. Baker, N25 US 
269, 19 SCt 187, 43 L. ed. 443, 

17. Norwood v. Baker, supra; 
Nashville v. Madison Park Land Co., 
(Tenn.), 293 SW 533. 

18. Norwood v. Baker, 172 U. S. 
269, 19 SCt 187, 43 L. ed. 443, 

Injunction generally 
§ 3290 et seq. 

19. Nashville v. plete Park 
Land Co., (Tenn.) 2983 SW 533 

Certiorari generally see 


see infra 


infra 


1§ 3265 et seq. 


20. Gaughan v. Scranton, 266 Pa. 
rie H0e A682. be 
rbhan and rur roperty in Penn- 
sylvania see infra sry Lt x ac 
21. Gaughan vy. Scranton, 2 
586, 109 A 682. ‘ Pa. 
5 Market value generally see supra 


eS Pe eae ed a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


 §§ 3117-3120] MUNICIPAL CORPORATIONS [44 C.5.] 665 


provement has been entirely completed.?? 

_ [§ 3118] (cc) Nature and Situation of Property— 
aaa. In General. Whether or not the front-foot 
method of assessment is allowable, as applied to 
particular lots or parcels of land, has in many eases 
been made to depend on the location of the prop- 
erty with reference to the improvement for which 
the assessment is made, and also to the size and 
shape of the property whether or not improved, 
etc.2° For obvious reasons, legislative provisions 
for assessment by the front-foot rule have no appli- 
cation to property which does not front or abut 
on the improvement.** It has also been held that an 
assessment by foot frontage is unlawful where some 
of the lots to be assessed are improved and some 
not improved;”> but there is authority to the con- 
trary.2° And by express statutory provision in 
some states, where, owing to the size or shape of 
a particular lot, the front-foot rule works particular 
injustice, the authorities may assess such lot for 
such number of feet frontage as would, in their 
opinion, be just.?* It has also been held that the pro- 
portion of an assessment that should be imposed on 
railroad property consisting of tracks and roadbeds 
lying in and upon a street improved cannot be ascer- 
tained by any computation of its frontage;?8 and 
that a special assessment upon the right of way of a 
railroad company in a street is not lacking in uni- 


one street.%® 


| formity by reason of the fact that a gross sum is 
levied as the fair proportion of the tax to be borne 


by the railway, while other property is assessed by 
computation of frontage.?9 

[§ 3119] bbb. Property Varying in Depth or 
Value. The fact that lots fronting on a street differ 
in depth,*° or in value,*! does not render invalid an 
assessment by the front-foot rule, at least unless it 


' appears by the evidence that the benefits have not 


been fairly and justly assessed against those bene- 
fited by the improvement ;*? and this, it has been 
said, does not render the assessment repugnant to 


‘the rule requiring uniformity?? elsewhere consid- 


ered.** And it has similarly been held that the 
fact that buildings on some of the lots assessed 
exceed in value buildings on other lots will not 
invalidate an assessment by the front-foot rule.*® 

[§ 3120] ccc. Corner Lots. The front-foot method 
of assessment may properly be applied in assessing 
corner lots as well as those which abut only on 
Under statutes requiring the front- 
foot method of assessment, if a lot corners on two- 
streets, one of which is improved, it must be re- 
garded as ‘‘fronting’’ on the street improved and 
assessed for the full number of feet fronting thereon, | 
without reference to the extent of its frontage on 
the unimproved street.*7 The fact that a corner lot 
has been assessed by the front-foot method for an 


22. Peo. v. Lawson, 285 Ill. 382, 
120 NE 814; Peo. v. Smith, 201 Ill. 
454, 66 NE 298; Craig v. Peo., 193 
ill. 199, 61. NE 1072, 

23. See cases infra this section. 

24. Cal.—Flynn v. Chiappari, 191 
Cale 13950215 P.682: 

_D. C.—Jones vy. District of Colum- 
bia, 3 App. 26. 

Ill.—Langlois v, Cameron, 201 Ill. 
301, 66 NE 332; Wilbur v. Springfield, 
123 Ill. 395, 14 NE 871. 

Mo.—Chillicothe v. Henry, 136 Mo. 
A. 468, 118 SW 486; Barber Asphalt 
Pav. Co. v. Kiene, 99 Mo, A, 528, 
74 SW 872. 

Oh.—Cincinnati v. Batsche, 52 Oh. 
St. 324, 40 NE 21; Kline v. Cincin- 
nati, 11 Oh. Dec. (Reprint) 630, 68 
CincLBul 139 -{aff 7 Oh. Cir. Ct. 266, 
Zz On.) Cir) Dee; 589) "(afl, 52» On. St: 
650 mem, 44 NE 1132 mem)]. 

R. I.—Bishop vy. Tripp, 15 R. I. 
466, 80 A 692. ; 

Tenn.—Memphis v. Hill, 141 Tenn, 
250, 208 SW 618. 

[a] hus, under a statute provid- 
ing for the improvement of a street 
and for the apportionment of the cost 
upon the several lots according to 
the frontage, a city paving a street 
together with the area at the place 
of intersection with another street 
cannot levy a special tax on prop- 
erty abutting on the latter street, the 
words “frontage” being but an ex- 
pression of the front-foot rule, under 
which no property other than that 
abutting on the street improved can 
be assessed, Chillicothe v. Henry, 136 
Mo. A. 468, 118 SW 486. 

[b] Inside lots. — An ordinance 
providing for assessment according 
to frontage of the property assessed 
upon the streets improved has no ap- 
plication to inside lots not abutting 
upon the streets. Wilbur v. Spring- 
field, 123 Ill. 395, 14 NE 871. 

25. Matter of Klock, 30 App, Div. 
24, 51 NYS 897. 

26. Mansfield vy, Lockport, 24 Misc. 
25,52 NYS 571. 

27. See Cote v. Highland Park, 173 
Mich. 201, 209, 139 NW 69; York City 
v. Eyster, 68 Pa. Super. 104. 

“The whole tenor of the law upon 
that subject is to maintain an equal 
foot-front assessment on all property, 
equitable and proportionate to bene- 
fits, with a discretion given the as- 
sessing authorities to assess for a 
less number of feet, but at the regu- 
lar price per foot in cases where jus- 


\ 


tice and equity demand it.’’ Cote 
v. Highland Park, supra [quot Corby 
Wiew cn 180 Mich, 208, 215, 146 NW 


28. Chicago, etc., R. Co. v. Moline, 
158 Ill. 64, 41 NE 877. 

29. Chicago, etc., R. Co. v. Moline, 
supra. 

30. Cal.—Cutting v. Vaughn, 182 
Cal shod. STS P19): 

Conn.—Bowditch v. New Haven, 40 
Conn, 503. 

Ill.— Hast St. Louis v, Illinois Cent. 
He NCOs, Neos D296, 38 Te NEE sO 
Peru v. Bartels, 214 Ill. 515, 73 NE 


TB, 
Md.—Moale v. Baltimore, 61 Md. 
Branch Police, etc., 


224, 

N. J.—Long ¢ 
Commn. v, Dobbins, 61 N. J. L. 659, 
40 UA) 599. [rev 59 UNV J, 7146, 36 2A& 
tat Ears Solingen v, Harrison, 39 

lence! 


N. . : 

Oh.—Locke v. Cincinnati, 2 OhS& 
CP 549, 7 OhNP 318. 

Pa.—Beaumont y. Wilkes-Barre, 142 
Pa. 198, 21 A 888; Hammett v. Phila- 
delphia, 65 Pa. 146, 3 AmR 615. 

S. D.—Tripp v. Yankton, 10 S. D. 
516, 74 NW 447. 

Vt.—Durkee v. Barr, 81 Vt. 530, 71 
A 819, 5 

Alta.—Brotherton y, Medicine Hat, 
1 Alta. Li, 119, 121. 

“Tt is well known that in city prop- 
erty the value depends far more upon 
the width and frontage on the 
street than upon the depth of the 
lots.” Brotherton v. Medicine Hat, 


supra. 

{a] “Perhaps no fairer rule can be 
adopted than the proportion of feet 
front, although there must be some 
inequalities if the lots differ in situ- 
ation and depth.” Hammett v, Phila- 
delphia, 65 Pa, 146, 155, 3 AmR 615 
(per Judge Sharswood) [quot Raleigh 
v. Peace, 110 N. C. 32, 42, 14 SE 521, 
17 LRA 330], 

31. -East St. Louis v. Illinois Cent. 
R. Co., 238 Ill. 296, 87 NH 407; Peru 
v. Bartels- 214 Tl. 615-73: INE 7565 
Whitla v, Connor, 114 Nebr, 526, 208 
NW 670; Chicago, etc., R. Co. vy. Al- 
bion, 109 Nebr. 739, 192 NW 233; Wit- 
man v, Reading, 169 Pa. 375, 389, 32 
A 576;° Durkee v. Barr, 81 Vt. 530, 
71 A 819. 

“While the foot front rule of as- 
sessment, it is true does not express 
a principle of taxation but mierely a 
convenient method, yet its foundation 
is not in uniformity of value, but 


in uniformity of benefit.’ Witman v. 
Reading, supra. 

[a] “There may be a very great 
difference in the benefits to different 
lots having the same frontage, on 
account of one lot being near a busi- 
ness center, with valuable improve- 
ments and devoted to business pur- 
poses, while the other is vacant or 
of much less value, or where one lot 
is of much greater depth than the 
other, and yet a special tax on each, 
according to frontage, may. be no 
more than the benefits derived from 
the improvement.’ Peru v. Bartels, 
214 T1515, 519, 73 NE 755, 

32. Long Branch ‘Police, — ete., 
Commn. y. Dobbins, 61 N. J. L. 659, 
4221, 599 [rev 59 N. J. L, 146, 36 A 

33. Tripp v. Yankton, 10S, D. 516, 
74 NW 447, 

34. See supra § 3101. 

35. Donovan vy. Oswego, 90 App. 
Div. 397, 86 NYS 155; O’Reilly v. 
Kingston, 39 Hun 285 [aff 114 N. Y. 
439, 21 NE 1004]. 

[a] Thus it has been held that the 
adoption by the assessors, charged 
with the duty of apportioning the ex- 
pense of paving a city street nearly 
half a mile in length, of a uniform 
rate per foot of frontage is not im- 
proper even though the buildings 
upon one of the blocks of the street 
in question are worth twenty times as 
much as the. buildings on another 
block of such street. Donovan v. 
Oswego, 90 App. Div. 397, 86 NYS 


155. 
Rich v. Woods, 118 Ky. 865. 
82 SW 578, 26 KyL 199; and cases 
infra this section. 5 
37. Meyer vy. Covington, 103 Ky. 
54, 45 SW 769, 20 Kyl 239; Moberly 
v. Hogan, 131 Mo, 19, 32 SW 1014. 
[a] In Ohio (1) originally it was 
held that, in applying the front-foot 
method of assessment, if a lot abuts 
lengthwise on the stréet improved 
but fronts breadthwise on another 
street and not on the improvement, 
the lot must be considered as front- 
ing breadthwise on the improvement 
and be assessed for the number of 
feet on the improvement as it would 
have in such case, and no more. To- 
ledo v. Sheill, 53 Oh, St. 447, 42 NE 
323, 30 LRA 598; Sandrock v, Colum- 
bus, 51 Oh. St. 317, 42 NE 255; Havi- 
land v. Columbus, 50 Oh, St. 471, 34 
NE 679; Fridman v. Norwood, 1 Oh. 
Cir, CtONe S291; "25" OhmCire Ct 2585 
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improvement on one street on which it abuts does 
not prevent its assessment by this method for an 
improvement on the other street on which it abuts.*® 
But where a lot is divided so that one half fronts 
on the street, and the other half on another street, 
each half is liable to the full assessment by the 
frontage method,®® but only in respect of improyve- 
ments on that street upon which such half lot 
fronts or ‘‘abuts.’’4° Where it is provided by. stat- 
ute that the side of a corner lot abutting on a street 
is to be regarded as frontage, the assessing ‘of the 
side of a corner lot for the improvement of a street 
in front is unlawful,*t since the side of a corner 
lot is to be regarded as fronting upon the street on 
which it adjoins.4? The method of assessment under 
an ordinance providing that, in computing the 
amount of tax to be assessed against a corner lot 
abutting on more than one street or alley, there 
shall be counted the shortest frontage on any street 
or alley and in addition thereto all frontage in excess 


of one hundred feet on one other street or alley 


is not so unfair or unreasonable as to make out a 
case of unjust discrimination.*® A charter provision 
permitting the cost of an improvement extended 
along a corner lot lengthwise to be apportioned on 
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such lot and the inside lots lying between it and the 
center line of the block does not violate the rule 
requiring assessments to be uniform upon the same 
class of property.** 


[§ 3121] ddd. Rural Property. In Pennsylvania 


an exception is made in respect of the application of 
the front-foot method of assessment in the case of 
rural lands located in a municipality, and it is held 
that an assessment of this character of property by 
the front-foot method for improvements of a public 
street on which it abuts is unconstitutional and 
void.4® Whether property is urban or rural in re- 
gard to its liability to assessment under the front- 
foot rule is usually a question of fact,*® although 
if the evidence is free from doubt it becomes a 
question of law for the court.*” 

[§ 3122] (dd) Variance in Amount and Cost of 
Work Done on Different Parts of Improvement. 
Where the front-foot method of assessment is re- 
quired by statute or charter, the benefits must be 
apportioned in conformity thereto notwithstanding 
the amount and cost of the work in constructing 
different parts of the improvement vary.*® This 
principle has been frequently applied where the 
pavement in front of some of the lots assessed is 


86 3120-3122 


Tompkins v, Norwood, 18 Oh. Cir, Ct. 
883, 7 Oh, Cir. Dec. 416; Wolfe v. 
Avondale, 14 Oh. Cir. Ct. 375, 8 Oh. 
Cir. Dec. 1; Manus v, Cincinnati, 10 
Oh, Cir; Ct. 549, 6 Oh..Cir. Dec, 824; 
Baker’ v. Schott, 10 Oh; Cir. Ctl 8h 
6 Oh. Cir. Dec. 738; Rooney v. To- 
ledo;- 9;,Oh: Cir..-Ct. .267,. 4 .Oh,. Cirz 
Dec. 23; Daiber v. Toledo, 5 OhS&CP 
164, 7 OhNP 389. (2) But the over- 
ruling of these cases by the supreme 
court has made. the rule in this state 
the same as that stated in the text. 
McClelland v. Zanesville, 95 Oh. St. 
413, 116 NE 1085; Sidney v. Cummins, 
93 Oh, St, 328, 113 NE 218; Youngs- 
town vy. Fishel, 89 Oh. St. 247, 104 
NE 141, 109 NE 575, 50 LRANS 921, 
AnnCas1915D 1073; Oakwood _ v. 
Stoecklein, 81 Oh. St. 332, 90 NE 941. 
(3) The change of judicial construc- 
tion of the statutes announced in 
Youngstown v. Fishel, 89 Oh. St. 247, 
104 NE 141, 109 NE 575, 50 LRANS 
921, AnnCas1915D 1073, is given a 
retroactive operation, and applies in 
the case of those who had paid their 
assessments in full in accordance 
with the rule announced in the over- 
ruled Haviland & Columbus, 50 Oh. 
St. 471, 34 NE 679, since, in the as- 
sessment of property for a street im- 
provement by the front-foot rule, no 
open contractual relation arises be- 
tween the municipal corporation and 
the property owner, and no complete 
or consummate rights are acquired by 
an Owner whose property is assessed. 
McClelland v, Zanesville, supra; Sid- 
ney v. Cummins, supra, 

38. Rich v. Woods, 118 Ky. 865, 
82 SW 578, 26 KyL 799. 

39. Brotherton v. Medicine Hat, 1 
Alta, L. 119. 

40. Brotherton vy, Medicine Hat, 


ie 
41. Ft. Collins v. Lee, 72 Colo. 202, 
P 322. 


42. Ft. Collins v. Lee, supra, 

43. Jackson v, Riffle, (Ky.) 294 
SW 142, 

44, State v. Ely, 129 Minn, 40, 151 
NW 545, AnnCasi1916B 189. 

45. Reading v. O'Reilly, 169 Pa. 
366, 32 A 420; Scranton v. Pennsyl- 
vania Coal Co., 105 Pa. 445; Phila- 
delphia v. Rule, 938 Pa. 15; Craig v. 
Philadelphia, 89 Pa. 265; Keiser v. 
Weise, 85 Pa. 356; Seely v. Pitts- 
burgh, 82 Pa. 360, 22 AmR 760; Al- 
lentown v. Adams, 5 Pa. Cas. 2538, 8 
A, 430; Philadelphia v. Keith, 1 Pa. 
Cas. 359, '°2 A 207; In re Walnut St., 
10 Pa. Co. 173; Philadelphia v. Rorer, 
20 Montg. Co. (Pa.) 71: Wilson v. 


Allegheny, 25 PittsbLegJNS (Pa.) 
15; 

fa] Reason for rule.—‘‘This rule 
as a practical adjustment of pro- 
portional benefits, can apply only to 
cities and large towns, when the den- 
sity of population along the street, 
and the small size of lots, make it 
a reasonably certain mode of arriving 
at a true result. To apply it to the 
country and to farm-lands would lead 
to such inequality and injustice as to 
deprive it of all soundness as a rule, 
or aS a substitute for a fair and im- 
partial valuation of benefits in pur- 
suance of law; so that at the very 
first blush, every one would. pro- 
nounce it to be palpably unreasonable 
and unjust. ... It cannot with any 
degree of truth be pronounced to be 
a proper substitute for a just and 
impartial valuation of benefits. This 
needs no reasoning to make it plainer 
than the proposition presents itself 
to the mind the moment it is stated. 
If unreasonable and not a fair substi- 
tute for a valuation made by a disin- 
terested tribunal, acting according to 
the law of the land, then it plainly 
is not within the principle of the 
many decisions, in this and other 
states, recognising the per-foot front- 
age rule as a fair mode of measur- 
ing the benefits, and is consequently 
not a legitimate method of assess- 
ment upon the adjacent farm-lands, 
. ... It is in fact nothing more than 
a law to coerce certain landowners 
to pay for a public improvement in 
which their interest is no greater, 
and as to some of them not so great, 
as that of many others who pay 
nothing; and it offends against the 
clear intent and spirit of the Bill of 
Rights.” In re Washington Ave., 
69 Pa. 352, 361, 8 AmR 2565. 

46. McKeesport v. Soles, 178 Pa. 
368, 35 A 927; Reading v. O’Reilly, 
169 Pa, 866, 32 A 420; Philadelphia 
v, Ginhart, 48 Pa, Super. 648. 

47. See cases supra note 46, 

48. Il).—Davis v. Litchfield, 145 
Tl, 318, 33 NE 888, 21 LRANS 563. 

Ky.—Wendt v. Tucker, 185 Ky. 626, 
216 SW 61, Compare Barker vy. 
Southern Constr, Co., 47 SW 608, 20 
KyL 796 (where the cost of making 
sidewalks in some blocks is twice as 
much per yard as that of making 
such improvements in front of other 
blocks, it is improper to assess the 
cost against abutting property at an 
average price per yard for the entire 
length of the street). 

La.—Crowley v. Acadia Parish Po- 


lice Jury, 138 La. 488, 70 S 487 [writ 
of error dism 245 U. S. 637 mem, 38 
SCt 191 mem, 62 L. ed. 524 mem]. 
Mo.—Asel v. Jefferson, 287 Mo. 195, 
229 SW 1046; Municipal Securities 
Corp. v. Metropolitan St. R. Co., 196 
Mo. A. 518, 196 SW 400; Gibson v. 
Kayser, 16 Mo. A, 407. 
Pras ost es) Vo SUT, OO Or asa 


Pa.—Scranton v, Koehler, 200 Pa. ; 


126, 49 A 792; Ebensburg Borough v. 
Little, 30 Pa, Co. 390. 

See also infra § 3128 (as sustaining 
this doctrine). 

Compare Gilcrest v. Macartney, 97 
Iowa 138, 66 NW 103 (statutes pro- 
viding that, when the paving of any 
street is directed, for contracts either 
for the entire work in one contract, 
or for parts in-separate sections, as 
may seem best, and that any part of 
any street may be improved, as well 
as the entire street, and the cost of 
the whole or any part of the improve- 
ment included in any contract may 
be levied at one time, and under one 
plat and notice, when such action will 
allow the just proportion of the en- 
tire cost to be assessed uniformly 
to each front foot of the abutting 
lots, do not require the assessments 
to be absolutely uniform as to each 
front foot throughout the entire im- 
provement, but the board can levy 
a certain amount per front foot on 
lots abutting on part of the im- 
provement, and a different amount on 
lots abutting on another part, if a 
just proportion of the entire cost is 
assessed uniformly). 

[a] Reasons for rule—(1) “All 
property in the improvement district 
is to be benefited alike and all should 
bear proportionately the cost of the 
improvement, without regard to what 
particular work is done in front of 
a given lot.” Asel v, Jefferson, 287 
Mo. 195, 208, 229 SW 1046. (2) “It 
is manifest that a major part of the 
cost of the improvement may be nec- 
essarily expended in front of a single 
lot. It may well happen that, by 
either cutting down the street or fill- 
ing it, the value of the particular 
lot may be decreased, while all other 
property upon the improvement may 
be benefited. So the narrowing of the 
street by the creation of plats, for 
ornamentation, may add to the value 
of the contiguous property, while un- 
der the rule adopted it would lessen 
the burden imposed.” Davis v. Litch- 
field, 145 Ill, 313, 329, 33 NE 888, 21 
LRA 563. 


_ For later cases, developments and. changes in the law see cumulative Annotations, same title, page and note number. 
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of greater width than that in front of others,*? 
and where the cost of improving the street at some 
place is greater than at others by reason of topo- 
graphical conditions.®° And it has also been applied 
regardless of. whether the street in front of a par- 
ticular lot is entirely resurfaced or whether only 
holes or depressions therein are patched;*! or even 
where no work at all is done in front of a par- 
ticular lot.62. This doctrine and its specific applica- 
tions» are not in violation of,the rule elsewhere 
considered,®* requiring that the assessment be dis- 
tributed equally and uniformly on all the persons 
or property to be assessed,°* but on the contrary 
are required by 1t.°> 

[§ 3123] (ee) Effect of Statutes Requiring Ap- 
portionment According to Benefits. Where statutes 
require assessments to be apportioned according to 
benefits conferred on the property assessed for the 
improvement,°® an assessment made on a frontage 
basis merely without regard to benefits is invalid.®* 
So also where statutes provide that assessments 
shall be according to benefits and that, where the 
council shall find such benefits to be equal and uni- 
form, the assessment may be made according to foot 
frontage, an assessment according to the foot front- 
age method is invalid unless the benefits are equal 
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and uniform.®* But although a statute requires as- 
sessments to be made according to benefits, assess- 
ments for benefits by the lineal feet along the front- 
age are nct necessarily wrong.®? It is permissible to 
take into consideration foot frontage of the various 
lots as an element in fixing the amount of the as- 
sessment.°° And the fact that the foot-front rule 
is made the basis of assessment does not invalidate 
it where that method properly apportions the amount 
assessed in accordance with the statutory require- 
ment that assessments be apportioned according to 
benefits. 

[§ 3124] ee. Mode of Determining Frontage. For 
the purpose of determining the frontage of a lot, 
reference must be had to its situation at the time 
the improvement is made,®? and not to changes sub- 
sequently made.°* Where a lot is laid out at an 
acute angle to the street, so that the abutting dis- 
tance 1s greater than the width of the lot, its front- 
age, for the purpose of apportionment by the 
frontage method, should be calculated upon the basis 
of its width,** but where the lot is in the shape 
of a right-angled triangle, having its hypothenuse 
on the street improved, the length of the hypothe- 
nuse is the frontage of the lot on such street.% 

| Where land adjoining a street was so situated that 


49. Ill.—Davis v. Litchfield, supra. 

La.—Crowley v. Acadia Parish Po- 
lice Jury, 138 La. 488, 70 S 487 [writ 
of error dism 245 U. S. 637 mem, 
388 SCt 191 mem, 62 L. ed. 524 mem]. 

Mo.—Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 88 SW 1062; Mu- 
nicipal Securities Corp. v. Metropoli- 
tan St. R. Co., 196 Mo. A. 518, 196 SW 
400; Trimble vy. Stewart, 168 Mo. A. 
276, 153 SW 1086. 

Oh.—Jaeger v. Burr, 36 Oh. St. 164. 

Pa.—Scranton v. Koehler, 200 Pa. 
126, 49 A 792; Ebensburg Borough 
v. Little, 30 Pa. Co. 390. 

fa] Illustration. — Where seven 
squares of a street in a borough are 
paved as one continuous improve- 
ment, an assessment uniform per foot 
front may be made against all the 
abutting properties, although three 
squares were paved to a width of 
only thirty feet, while the remaining 
four were paved to a width of forty 
feet. Ebensburg Borough v. Little, 
30 Pa. Co. 390. 

50. Wendt v. Tucker, 185 Ky. 626, 
216 SW 61. g 

51. Asel v. Jefferson, 287 Mo. 195, 
229 SW 1046. q 

52. Municipal Securities Corp, v. 
Metropolitan St. R. Co., 196 Mo. A, 
518, 196 SW 400; Gibson v. Kayser, 
16 Mo. A. 404. ¢ 3101 

53. See supra . 

54. has v. Acadia Parish Po- 
lice Jury, 138 La. 488, 70S 487. 

55. Jaeger v. Burr, 36 Oh. St. 164. 

56. See supra §§ 3107, 3108. 

57. Ill.—Belleville v. Miller, 259 
Ill, 244, 100 NE 946; Nokomis v. Zepp, 
246 Ill. 159, 92 NE 809. 

Ind.—McKee y, Pendleton, 154 Ind. 
652, 57 NE 532; Crawfordsville Music 
Hall Assoc. v. Clements, 12 Ind. A. 
464, 39 NE 640, 40 NE 752. Com- 
. pare Pittsburgh, etc., R. Co. v. Taber, 
77 NE 741 (holding that an ordi- 
nance ordering a street improve- 
ment by providing that the “improve- 
ment shall be assessed per lineal 
foot against the real estate abutting” 
thereon, according to the provisions 
“of the act approved March, 1889, and 
all acts amendatory and supplemental 
thereto,’ does not attempt to prevent 
the assessment being made according 
to benefits). 

Minn.—State v. Ramsey County 
Dist. Ct., 29 Minn. 62, 11 NW 133. 
. N. J.—Hutton v. West Orange Tp., 
39 N. J. L. 453. 

N. Y.—Peo. v. Desmond, 186 N. Y. 
232, 78 NE 857. 

Oh.—Nulsen v. Cincinnati, 5 Oh. 
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Va.—Violett v.- Alexandria, 92 Va. 
561, 23 SH 909, 53 AmSR 825, .31 
LRA 382. 

Wash.—Elma v. Carney, 9 Wash. 
466, 87 P 707. 

Wis.—Hayes v. Douglas County, 92 
Wis. 429, 441, 65 NW 482, 53 AmSR 
926, 31 LRA 213. 

“Tt is fundamental that the assess- 
ment of benefits shall be made by the 
rule of apportionment prescribed by 
the charter; and where the rule of ac- 
tual benefits is the rule prescribed, 
as in these charters, such benefits 
can be assessed only upon an actual 
view of all the property in the assess- 
ment district, and an impartial com- 
parison and estimation of the. bene- 
fits actually accruing to each parcel 
from the improvement; and it must 
be made to appear affirmatively that 
the assessment has been made in 
substantial compliance with the au- 
thority given by the charter.” Hayes 
vy. Douglas County, supra. 

fa] Thus (1) an assessment for 
improvements levied on lots on a 
basis of frontage, without reference 
to the depth thereof or the relative 
value of each after the improvement 
was made, is not an assessment in 
proportion to the benefits, within the 
statutory meaning. Nulsen v. Cin- 
einnati,,5, Oh. Gir, \Ct..N. S. 679, 2% 
Oh. Cir, Ct. 383. (2) Under a statute 
providing for an assessment of the 
expense of local improvements “upon 
the lands benefited by the local im- 
provement in proportion to such 
benefit,” property on one side of a 
street, and which is already ade- 
quately drained by a sewer con- 
structed at the expense of the owners 
thereof, is not subject to an equal 
assessment per front foot with un- 
drained property on the other side 
of the street for a sewer there being 
constructed. \Peo. v. Desmond, 186 
N. Y. 232, 78 NH 857. 

58. Morse v. Omaha, 67 Nebr. 426, 
93 NW _ 734. 

59. Bassett v. New Haven, 76 
Conn, 70, 55 A 579; State v, Passaic, 
37 Ne igs Li. 6:0; 

60. Belleville v. Miller, 257 Il. 
244, 100 NE 946; Nokomis v. Zepp, 246 
fll. 159, 92 NE 809; Madison County 
v. Winterset, 164 Iowa 2238, 145 NW 
492. 

Method of determining frontage see 
infra § 3124. 

61. I1l.—Staunton vy, Bond, 28% Ill. 
568, 118 NE 47, 

Mont.—Beck v. Holland, 29 Mont, 


234, 74 P 410. 

N. J.—Dooling v. Ocean City, 67 
N. J. L, 215, 50 A 621; De Witt v. 
Elizabeth, 56 N. J. L. 119, 27 A 801; 
Raymond v. Rutherford, 55 N. J. L. 
441, 27 A 172 [aff 56 N. J. L. 340. 29 
A 156]. To same effect Koehler vy, 
Guttenberg, 38 N. J. L. 419, 422 [quot 
Graham v. Ocean City, 98 N. J. L, 426, 
429, 119 A 772] (“The mere fact that 
in making the assessment, the com- 
missioners have paid considerable re- 
gard to frontage, will not invalidate 
the assessment if they have been 
guided by the principle of apportion- 


ing the expense according to the 
benefits”). 
Oh.—Shoemaker v. Cincinnati, 68 


Oh. St. 608, 68 NE 1; Walsh v. Sims, 
65 Oh. St. 211, 62 NE 120: Walsh v. 
Barron, 61 Oh. St. 15, 55 NE 164, 76 
AmSR 354; Schroder v. Overman, “61 
Oh. St. 1, 55 NE 158, 47 LRA 156; 
Kibler v. Newark, 4 OhNPNS 641, 

Wash.—New Whatcom vy. Belling- . 
LSet Impr. Co., 16 Wash. 131, 47 

Wis.—Peterson vy. Phillips, 189 < 
246, 207 NW 268. : ae 

{a] In Iowa it has been similarly 
declared (1) that, in the absence of 
any other consideration affecting the 
benefits, the frontage may be properly 
taken into account as the basis for 
determining such benefits. Snyder v. 
Belle Plaine, 180 Iowa 679, 163 NW 
594; Jones v. Sheldon, 172 Iowa 406, 
412, 154 NW 592; Des Moines Union 
R. Co. v. Des Moines, 140 Iowa 218, 
118 NW 293; Reed v. Cedar Rapids, 
137 Iowa 107, 111 NW 1013: Stutsman 
v. Burlington, 127 Iowa 563, 103 NW 
800; Minneapolis, ete, R. Co. v. 
Lindquist, 119 Iowa 144, 93 NW 103. 
(2) “There may be circumstances 
which would render an apportionment 
according to frontage inequitable. In 
such a case, the consideration of the 
frontage must give way to an equi- 
table distribution in proportion to 
benefits. It is safe to say that in 
many, if not in a majority, of cases, 
a distribution in proportion to front- 
age is equitable.” Jones v. Sheldon, 
supra. 

62. Sandrock vy. Columbus, 51 Oh. 
St. 317, 42 NE 255 [rev 8 Oh, Cir. Ct; 
79, 6 Oh, Cir, Dec. 617]; Cincinnati 
v. Locke, 2 OhS&CP 549, 7 OhNP 
318, 

63. See cases supra note 62. 

64. Calkins v. Toledo, 12 Oh, Cir. 
Ct. 202, 5 Oh. Cir. Dec. 230. 

65. Reed v. Cincinnati, 1 OhS&CP 
86, 31 CincLBul 279, : 
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some of the building lots were laid out’ at right 
angles to the street while others were necessarily 
at an acute angle with the street, making the street 
front longer on some lots than on others, although 
all were of the same width on the square, it was 
held that an assessment for sewers should be made 
on each lot according to its actual width, and not 
according to the length of the front.%¢ 

In determining the frontage 
of lots assessable for street improvements, the court 
may consider a lease of the lots containing a de- 
seription which was recognized and acted on by the 
parties prior to the proceedings which declared the 


Description in lease. 


necessity of the improvements.®? 


[§ 3125] (g) Frontage and Area Combined. An 
assessment based on a combination of frontage and 
area under charter or statutory authority has been 
upheld as a valid method of assessment,°* and not 
an infringement of state or federal constitution,®? 
if not in substantial excess of benefits.7° 
authorizing assessments by this method have been 
upheld as a valid exercise of legislative discretion 


66. In re Assessment for Sewers, 
Sigel Os 
ee Cincinnati v. James, 4 OhS&CP 
229, 2 OhNP 345. 
68. English v. Wilmington, 16 Del. 
63, 37 A 158; Driscoll v. Northbridge, 
210 Mass. 151, 96 NE 59; Cleveland 


ipp, 23eR,. ty 50: 
Deh Driscotl v., Northbridge, 210 
Mass. 151, 96 NE 59. 
Exceeding benefits generally see 
3072. s 
aT FOs. Drea Ws as Tatas te: 210 
‘ 151, 96 NE 5 
a English v. Wilmington, 16 Del, 


A) 158: 
6S! Matter of St. Raymond Ave., 


App. Div. 518, 162 NYS 185; Mat- 
os ee Howick Sti l6p rv App... Adi. 
885, 145 NYS 1126; Matter of Hast 
One Hundred & Thirty-Sixth St., 127 
App. Div. 672, 111 NYS 916; Mat- 
ter of Grant Ave., 76 App. Div. 87, 
78 NYS 737 [aff 175 N. Y. 509 mem, 
67 NE 1083 mem]; Matter of Sec- 
ond and Third Sts., 98 Misc. 716, 
163 NYS 521; In re Spuyten Duyvil 
Road, 87 Misc. 635, 150 NYS _ 405; 
Matter of Anthony Ave, 46 Misc. 
525, 95 NYS 77 [aff 124 App. Div. 


0 mem, 109 NYS 1123 mem (aff 
196 N. 513 mem, 89 NE 1095 
mem)]; In re Grandview Ave., 165 


YS 238; In re Fowler St., 153 NYS 
BRS. In re Avenue V, 144 NYS 680; 
In re Rogers Ave., 22 NYS 27. 

[a] For instance (1) the “block 
by block” rule would be equitable 
and just where the blocks are sub- 
stantially of the same width and 
new corner lots are created and in- 
terior land is given a new frontage. 


Matter of St, Raymond Ave., 175 
App. Div, 518, 162 NYS 185. (2) 
And the improvement consisting 


merely of the widening and straight- 
ening of an _ existing street, and 
being approximately uniform, as- 
sessments are properly by the block 
by block method, although the land 
values differ greatly in different 
parts of the street. In re Spuyten 
Duyvil Road, 87 Misc. 635, 638, 150 
NYS 405 (“The blocks ‘where the 
property is most valuable will, of 
course, have to pay the heaviest as- 
sessments for benefit, and rightly 
so, because the more valuable the 
property is the greater it is benefited 
by a street improvement’). (38) In 
a proceeding consolidating the open- 
ing and regulation of several other- 
wise disconnected streets, so as to 
give desirable property access to a 
creek, and the creek lands access to 
a business section, and incidentally 
to carry to tidewater a trunk sewer 
serving a distant section, the assess- 
ment for buildings taken was prop- 
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erly made by the block by block rule, 
without exception, such rule working 
no hardship, and not amounting to 


confiscation. In re Fowler St., 153 
NYS 587. 
[b] Cost of buildings taken.—(1) 


According to one decision the cost of 
buildings taken is.to be assessed on 
the blocks in which they stood. In 
re Spuyten Duyvil Road, 87 Misc. 
635, 150 NYS 405.» (2) But in-an- 
other decision it was held that the 
value of an improvement on land 
taken for the street should not be 
assessed on the abutting property 
which acquires no additional benefit 
from the making of such improve- 
ment, but should be assessed on the 
total area of the property benefited 
by the opening of the street, espe- 
cially in view of a statute authoriz- 
ing property owners to convey land 
to the city for street purposes and 
exempting their abutting property 
from assessment for any portion of 
the expense of opening the residue 
of the street, except the due and 
fair proportion of the award made 
for buildings, which indicates a leg- 
islative intent that the cost of taking 
a building should not generally be 
assessed on the abutting property. 
In re Avenue V, 144 NYS 680. 

73. In re Grandview Ave. 165 
NYS 288, 242. 

74. In re Grandview Ave., supra 
(“that there are properties in a block 
exempt from assessment because 
used for cemetery purposes is no 
more reason for holding that the 
block rule should not be used than 
would be the fact that properties in 
the same block were relieved of as- 
sessment because deeds of cession 


had been made of land in the 
street’). 
75. Matter of Hast One Hundred 


& Thirty-Sixth St., 127 App. Div. 
672, 111 NYS 916. 

76. Matter of St. Raymond Ave., 
176) “App. DivihbTS. 162 NYS elses 
Matter of Spofford Ave., 126 App. 
Div. 740, 111 NYS 3884; Matter of 
Grant Ave., 76 App. Div. 87, 78 NYS 
737 [aff 175 N. Y. 509 mem, 67 NB 
1083 mem]; In re Blondell Ave., 150 
NYS. 403. 

[a] Rule is inapplicable: (1) To 
an extension of a street so as to 
give access to the waterfront to the 
benefit of the surrounding neighbor- 
hood, in which case it would be un- 
just to compel the owners of the 
property fronting on the block to 
bear the entire cost, and the sur- 
rounding property benefited by the 
improvement should be assessed. 
Matter of East One Hundred & 
Thirty-Sixth St., 127 App. Div. 672, 


in providing a method for apportioning assess- 


[§ 3126] (h) ‘‘Block by Block’’ Rule. In one 
jurisdiction it has been held that ordinarily, where 
land is acquired for the opening of a new street, it 
is proper to apply the so-called ‘‘block by block’’ 
system of apportionment, that is to say, the assess- 
ment against the lots in each block of the cost 
of acquiring lands for the street in that block.”? It 
is not an objection to this method of assessment that 
if it had not been followed the assessment of one 
objecting would not have been as large,’* or that 
there is land in the block exempt from assessment 
because used for cemetery purposes.’ 
the rule is subject to well defined exceptions’® and 
will not be applied where its application would be 
manifestly inequitable or unjust.”° 

[§ 3127] (i) Transfer of Part of Assessment from 
Fronting to Adjacent Property. 
statute authorizing the carrying back to adjacent 
tracts of portions of a primary assessment on abut- 
ting lands of the cost of street paving,’? the ele- 


However, 


Under an Indiana 


111 NYS 916. (2) Where territory 
which before the new street was 
opened had no access and was bene- 
fited to a greater proportional ex- 
tent than territory situated on an 
established, improved, and macadam- 
ized street fifty feet in width by 
the mere widening thereof, and each 
parcel should have been assessed the 
proportional share of the benefit sus- 
tained. Matter of Spofford Ave., 126 
App. Div. 740, 111 NYS 334. See In 
re Blondell Ave., 150 NYS 403 (where 
on a similar state of facts the rule 
was held inapplicable). (3) A new 
street was opened at either end of a 
series of narrow streets, and the lat- 
ter were widened, so as to make a 
new wide street, connecting with the 
important business streets. At one 
end the street was opened across a 
narrow triangular tract between two 
converging business _ streets. The 
property taken for the new street 
in that tract was of a much greater 
value than that taken for other-parts 
of the new street, while the remain- 
ing lots of the tract would get little 
benefit from the new street, being 
so narrow that their frontage on the 
existing streets was sufficient for all 
purposes, It was held erroneous to 
assess the benefits for the improve- 
ment under the block to block rule, 
which would result in the lands in 
that block having to bear a much 
larger proportion of the cost of the 
improvement than would be assessed 
against the lands in adjoining blocks. 
Matter of St. Raymond Ave, 175 
App. Div. 518, 162 NYS 185. 

77. Burns St. Annot. (1914) § 8710 
et seq (under the provisions of 
which, while special assessments are 
levied primarily on the property ad- 
joining the street, the council may, 
after a hearing, relieve an owner of 
such adjoining property from an in- 
equitable assessment by transferring 
a portion of the primary assessment 
to adjacent property lying back of 
that adjoining the street and within 
the assessment district). i 

[a] Quasi-judicial and ministerial 
acts.—The act of the council in de- 
termining the portion of the primary 
assessment to carry back is quasi- 
judicial, but in levying other assess- 
ments its act is ministerial. Buck- 
ingham v. Kerr, 68 Ind, A. 290, 120 
NE 422. : 

[b] Land not within statute.— 
Where plaintiff's north tract did abut 
on the street paved, but was not 
adjacent in the sense that it was 
liable for a portion of a primary as- 
sessment carried back from abutting 
land, and was separated from the 
improved street by another street, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment of diverse ownership may not be ignored since 
the levy of the entire assessment on the two tracts 
without an apportionment of a specific share to each 
might result in irremediable injustice."* This plan, 
it is said, constitutes the only method by which such 
adjacent tracts may be assessed whether there is 
diverse ownership or not.’® The several tracts must 
be assessed consecutively ;8° portions of the primary 
assessment may be carried back one hundred and 
fifty feet;81 but no assessment can extend across 
another street,®? although owned by the same person 
and within one hundred and fifty feet.83 

[§ 3128] (j) Assessment of Each Lot for Work 
Done in Front of It. Although in some decisions 
assessments have been upheld which imposed on each 
lot the cost of work done in front of it in making 
a street improvement,** the rule sustained by the 
weight of authority is that each lot may not be 
assessed separately for the work done in front of it, 
but the proportion of the entire cost which each lot 
should bear should be assessed against it ;®° and this 
is especially so where a different mode of apportion- 
ment is provided for by statute or charter,** as for 
instance, the front-foot®’ or area®’ method. An as- 
sessment against each lot for the cost of work done 
in front of it has been held objectionable as taking 
private property for public use without compensa- 
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tion,®® and it wholly disregards the rule requiring 
apportionment®® and violates the rule of equality of 
burdens prescribed by constitutional provisions.®*+ 
An assessment imposed upon an individual owner 
may be greater or less than the cost of doing the 
particular part of the work on the portion of the 
street opposite his lot.°2 But even in jurisdictions 
where the majority rule is recognized®* it has been 
held that the fact that the exact cost of the improve- 
ment in front of a lot has been assessed against it 
will not vitiate the assessment where it appears that 
the assessing officers determined that the benefit to 
each lot was equal to the cost of the improvement 
in front of it. 

[§ 3129] (k) Conclusiveness of Determination as 
to Method. Where the legislature itself has fixed 
the method of apportionment between property own- 
ers assessed, the court will not assume to declare 
it void, unless the invasion of a private right is 
flagrant and its demonstration clear,®® or unless the 
method adopted is so devoid of any reasonable basis 
as to constitute an arbitrary abuse of discretion.°® 
And similarly it has been held that, when the munici- 
pality fixes the method of apportionment under dele- 
gated authority to do so,®? its determination is a 
matter of legislative discretion®® and is usually con- 


the council had no authority to as- 
sess it. Buckingham vy. Kerr, 68 Ind. 
A, 290, 120 NE 422. 


78. Buckingham v. Kerr, supra. 

79. Buckingham v. Kerr, supra. 

. Buckingham v. Kerr, supra. 

81. Buckingham vy. Kerr, supra.: 

82. Buckingham vy. Kerr, supra. 

83. Buckingham vy. Kerr, supra. 
84. Dallas v. Emerson, (Tex. Civ. 
A.) 36 SW 304. See Howe v. Cam- 


bridge, 114° Mass. 388 (on certiorari 
to quash proceedings in assessment 
for street improvements, the cqurt 
cannot say as a matter of law that 
an assessment upon the owner of 
each estate of the cost of the edge 
stones and covering materials laid 
down against that estate is an as- 
sessment made in unjust propor- 
tions). ’ 

[a] In Oklahoma (1) it is held 
that, inasmuch as it is expressly so 
provided by statute, each lot must 
be assessed separately for the work 
done in front of it, and any other 
method of apportionment is void. 
Jones v. Whitaker, 33 Okl, 13, 124 P 
312; Jones v. Holzapfel, 11 Okl. 405, 
68 P 511. (2) Under an act provid- 
ing that assessments for building of 
sewers shall be made according to 
the actual cost of labor or material, 
in constructing the sewer along the 
lots assessed there is no inference 
that the city council must apportion 
the assessment equally among such 
lots. Jones v. Holzapfel, supra. 

85. Cal.—Remillard v. Blake, 169 
Cal. 277, 146 P 634, AnnCas1916D 451. 

Fla.—Carr vy. Kissimmee, 80 Fla. 
754, 86 S 701 (recognizing rule)? 

Ill.— Palmer v. Danville, 154 Ill. 
156, 38 NE 1067; Holt v. East St. 
Louis, 150 Ill. 530, 37 NE 927; Davis 
v. Litchfield, 145 Ill. 313, 33 NE 888, 
21 LRA 563; Chicago v. Larned, 34 
Til. 203. : 

Iowa.—Millan v. Chariton, 145 
Iowa 648, 124 NW _ 766. See also 
Snyder v. Belle Plaine, 180 Iowa 679, 
163 NW 594; Des Moines Union R. 
Co. v. Des Moines, 140 Iowa 218, 
118 NW 293; Harly v. Ft. Dodge, 136 
Iowa 187, 113 NW 766 (all holding 
that, if special benefits conferred by 
a street improvement upon a given 
tract exceed the cost of improvement 
immediately in front of the tract, 
the city council may apportion and 
levy the excess upon such other prop- 
erty benefited as equitably to dis- 
tribute the burden of the whole cost 
of improvement among property 


owners in a given district). 

Ky.—Lexington vy. McQuillan, 9 
Dana 513, 35 AmD 159. 

La.—Minden vy, Glass, 132:La. 927, 
61 S 874, 

Mich.—Motz v. Detroit, 18 Mich. 
495; Woodbridge v, Detroit, 8 Mich. 
ee Williams v. Detroit, 2 Mich. 

Minn.—Duluth y. Davidson, 97 
Minn. 378, 107 NW 151; Morrison v. 
St. Paul, 5 Minn. 108; Weller v. St. 
Paul, 5 Minn. 95. 

Miss.—Macon vy, Patty, 57 Miss. 
378, 34 AmR 451 (recognizing rule). 

Mo.—Neenan y. Smith, 50 Mo. 525; 
St. Louis v. Clemens, 49 Mo. 552; 
Frazier v. Rockport, 199 Mo. A. 80, 
202 SW 266; Municipal Securities 
Corp. v. Metropolitan St. R. Co., 196 
Mo. A. 518, 196 SW 400; McQueen 
v. Van Deusen, 189 Mo. A, 492, 176 
SW 1057; Wills v. Burbank, 182 Mo. 
A. 68, 167 SW 608. 

N. J.—Van Tassel v. Jersey City, 
37 N. J. L. 128; Baxter v. Jersey 
City, 36 N. J. L. 188. 

Pa.—Scranton v. Koehler, 200 Pa. 
126, 49 A 792; Ebensburg Borough v. 
Little, 30:Pa, Co. 390. 

Wash.—New Whatcom vy. Belling- 
ham Bay Impr. Co., 9 Wash. 639, 38 
eet Seattle v. Yesler, 1 Wash, T. 
ee ate v. Portage, 12 Wis. 

“Tt is now, almost universally de- 
nied that an owner can be compelled 
to pay the whole cost of the improve- 
ment of the street in front of his lot. 
In such case his tax would neither 
be increased nor diminished by the 
assessment upon his neighbors, and 
each particular lot would arbitrarily 
be made a taxing district and charged 
with the whole expenditure thereon.” 
Independence v. Gates, 110 Mo, 374, 
382, 19 SW 728. 

[a] Thus the tax for connecting 
all the buildings on a street’ with 
the water and sewer mains must be 
levied on the adjoining property, on 
some principle of equality, and not 
assessed on each lot according to 
the cost of connections to that lot. 
Palmer v. Danville, 154 Ill. 156, 38 
NE 1067. 

[b] Sidewalks.—Under provisions 
of some statutes, if the special im- 
provement is for the purpose of con- 
structing or repairing a sidewalk, 
each lot or piece of ground adjoin- 
ing the sidewalk on the street, or 
part thereof, ordered to be specially 


improved, shall be assessed with, and 
be liable for, the whole cost of the 
improvement immediately in front of 
it and for its entire frontage only. 
Langstaff v. Durant, 111 Miss. 818, 
72 S 2386, 681. 

86. Barber Asphalt Pav, Co. v. 
Wiatt27aie as PAnny ea 34on 262s eae 
and cases infra notes 87, 88. 

87. Minden v. Glass, 132 La. 927, 
61 S 874; McKeesport Borough v. 
Busch, 166 Pa. 46, 31 A 49; York 
City v. Stauffer, 53 Pa. Super. 581; 
State v. Portage, 12 Wis. 562. 

[a] Inequality in the surface of 
land abutting on a street does not 
authorize any departure from the 
front-foot rule in assessments for 
street improvements, when that rule 
is expressly enjoined by the stat- 
ute under which the improvements 
were made. McKeesport Borough v. 
Busch, 166 Pa. 46, 31 A 49. 

88. State v. Portage, 12 Wis. 562. 

89. Lexington v. McQuillan, 9 
Dana (Ky.) 513, 35 AmD 159, 

90. Motz v. Detroit, 18 Mich. 495; 
Macon v. Patty, 57 Miss. 878, 384 
AmR 451. 

Necessity of apportionment 
supra § 3100. 

91. Chicago v. Larned, 34 Ill. 203. 

Equality and uniformity generally 
see Supra §§ 3101-38108. 

92. Remillard vy. Blake, ete., Co., 
169 Cal, 277, 284, 146 P 634, AnnCas 
1916D 451 (‘This is obviously so, 
even where only a part of a single 
street is improved. If the work be, 
for example, grading, the expense in- 
volved may be far greater on some 
parts of the street, or of a block, 
than on others. Yet the assessment 
per front foot must be equal and 
without regard to the varying diffi- 
culty or cost of the work at different 


see 


points along the line of improve- 
ment’). 
93. See supra text and note 85. 


94. Nokomis v. Zepp, 246 Ill. 159, 
92 NE 809; Chicago Sanitary Dist. 
v. Joliet, 189 Tll. 270,°59 NE 566; 
Walker v. Aurora, 140 Ill. 402, 29 NE 
741; Springfield v. Sale, 127 Ill. 359, 
20 NE 86. 

“Tt is impossible for [a reviewing 
court] ... to say that the assess- 
ment was not fairly and impartially 
made.” Springfield v. Sale, supra. 

95. Allen v. Drew, 44 Vt. 174. 

96. Von Damm vy. Conkling, 23 
Hawaii 487. 

97. See supra § 3104. 4 

98. U. S.—Hancock vy. Muskogee, 
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clusive®? in the absence of fraud, mistake,? or pal- 
pable and gross abuse of legislative prerogative,° 
or unless the method adopted is so clearly inequi- 
table as to offend against some constitutional prin- 
ciple, or unless the members of the body making 
the assessment fail to exercise their judgment or 
proceed upon an illegal principle or an erroneous 


principle of law.® 


[§ 3130] (5) Improper Exclusion or Inclusion of 
Property in Assessment as Affecting Apportionment® 
—(a) In General. As a general rule, in the absence 
of some statutory provision regulating the matter,’ 
omission to assess property liable for the cost of 
a local improvement will invalidate the assessment 
if the result of such omission, as is perhaps usually 
the case, will have the effect of increasing substan- 
tially the amounts assessed against the balance of 
the property liable for the improvement,® the pre- 
sumption being that the amount of the assessment 
on property assessed for the improvement is thereby 
substantially increased ;? and it has been held that 


250° U. S, 454, 39 SCt 528,63 L. edi 
1081 [aff 66 Okl, 195, 168 P 445]. 

Cal.—F lynn v. Chiappari, 191 Cal. 
139, 215 P 682. 

Minn.—Duluth v. Duluth St. R. 
Co., 145 Minn. 55, 176 NW 47; Hughes 
v. Farnsworth, 137 Minn. 295, 163 
NW 525. 

N. Y.—Matter of Baldwin Street, 
169 App. Div. 128, 154 NYS 728 [aff 
218 N. Y. 686 mem, 112 NE 1053 
mem]; Matter of Shaffer, 138 App. 
Div. 35, 122 NYS 769 [aff 200 N, Y. 
519 mem, 93 NE 1132 mem]. 

N. C.—Felmet v. Canton, 177 _N. C. 
52, 97. SE 728; Raleigh v. Peace, 
110 WN. 'C....32; 14 SH: 521, 17 LRA 
330. 

Or.—Killingsworth v. Portland, 93 
Or. 525, 184 P 248; Houck v. Rose- 
burg, 56 Or. 238, 108 P 186. 

99. See cases supra note 98. 

1. Flynn v. Chiappari, 191 Cal. 139, 
215 P 682; Houck v. Roseburg, 56 Or. 
238, 108 P 186. ‘ 

2. Fiynn v. Chiappari, 191 Cal. 139, 
215 P 682. ye 

3. Hancock v. Muskogee, 250 U. 
S. 454, 39 SCt 528, 63 \L. ed: 1081 
{aff 66 Okl. 195, 168 P 445]; Hughes 
v. Farnsworth, 137 Minn. 295, 163 
NW 525; Felmet v. Canton, 177 N. 
C. 52, 97 SE 728, ‘ 

4 Raleigh v. Peace, 110 N. C. 32, 
14 SE 521, 17 LRA 330. 

5. Duluth vy. Duluth St. R. Co., 
145 Minn. 55, 176 NW’ 47. 

6. Discretion in determining prop- 
erty benefited see supra § 2993. 

7. See cases infra this note. 

[a] Thus it has been held that 
failure to assess property included 
within an assessment district does 
not make the assessment void: (1) 
Where a statutory remedy is pro- 
vided by appeal to the city council. 
Cohen v. Alameda, 183 Cal. 519, 191 


P 1110; Larsen y. San_ Francisco, 
182 Cal. 1, 186 P 757; McVerry v. 
Boyd, 89 Cal. 304, 26 P 885. (2) 


Where a statute makes special provi- 
sion for the correction of tax bills 
issued for local improvements by 
permitting the party against whom 
the tax bill is sought to be enforced 
to plead and prove in reduction of 
the bill any mistake or error in the 
amount thereof. Neil v. Ridge, 220 
Mo. 233, 119 SW 619; Johnson vy. 
Duer, 115 Mo. 366, 21 SW 800; Nee- 
nan v. Smith, 60 Mo. 292; Walsh v. 
Monett First Nat. Bank, 139 Mo. A. 
641, 128 SW .1001. See Springfield 
v. Haydon, 216 Ky. 483, 288 SW 
337 (as sustaining this view). (3) 
The remedy of the landowner is to 
ascertain the amount for which his 
land is chargeable and to pay or 
tender such amount, and, when sued 
on the tax bill, plead the error in 
partial defense instead of pleading 
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liable.1?" 


where failure to 


total Neil v. 
supra. 

8. Cal.—Davies v. Los Angeles, 86 
Cal. 37, 24 P 771; Dyer v. Harrison, 
63 Cal, 447; Peo. v. Lynch, 51 Cal. 15, 
21 AmR 677. 

lil—American Hide, ete, Co. v. 
Chicago, 208 Ill. 451, 67 NE 979; 
Chicago v. Cummings, 144 Ill. 446, 38 
NE 34; Chicago v. Baer, 41 Ill. 306. 

Ind.—Helm v. Witz, 35 Ind. A, 131, 
73 NE 846. 4 

Mont.—Beck vy. Holland, 29 Mont. 
234, 74 P 410. 

N. J.—Bradley vy. Asbury Park, 87 
N. J. L. 293, 93 A 712; Franklin Soc. 
for Home Bldg, v. Haworth, 85 N. J. 
L. 533, 89 A 772; State v. Bergen, 


29 N. J. L. 266 

N. Y.—Peo.i'v. Buffalo; 159. N.Y, 
571, 54 NE 1094; Savage v. Buffalo, 
131_N. Y. 568, 30 NE 226; Ellwood 
v. Rochester, 122 N. Y. 229, 25 NE 
238; In re New York Protestant 
Episcopal Public School, 75 N. Y. 
324; Hassan v. Rochester, 67 N, Y. 
528; Hassen v. Rochester, 65 N. Y. 
516; Harriman v, Yonkers, 82 App. 
Div. 408, 81 NYS 823 [aff 181 N. Y. 
24, 73 NE 493]; Matter of Klock, 
30 App. Div. 24, 51 NYS 897; Mc- 
Kechnie Brewing Co. v. Canandaigua, 
15 App. Div. 139, 44 NYS 317 [aff 
162 N. Y. 631 mem, 57 NE 1113 
mem]; Webber v. Lockport, 43 How 
Pre363; 

N. D.—Robertson Lumber Co. vy. 
Grand Forks, 27 N. D. 556, 147 NW 
249, 253 [cit Cyc]. 

Okl.—Tulsa vy. McCormack, 63 Okl. 
238, 164 P 985. 

Or.—Masters v. Portland, 24 Or. 
161, 33 P 540, ‘ : 

Pa.—Scranton v. Levers, 20@ Pa. 
56, 49 A 980 [aff 9 Pa. Dist. 176]. 

Wash.—Seattle v. Puget Sound 
Tract., etc., Co, 91 Wash. 567, 158 
P 252, 

Compare Hildreth v. Longmont, 47 
Colo. 79, 105 P 107 (where it was 
held, without mentioning any statute, 
that the omission of property which 
should have been assessed. to pay 
the cost of a public improvement 
does not render the assessment void; 
but the assessment on the property 
assessed must be reduced to the ex- 
tent it would have been assessed had 
the omitted property been charged 
with its proportionate share). 

[a] Omission by agreement of 
property owners.—Where a_e city 
passed an ordinance for opening, 
widening, and extending streets in 
accordance with-charter authority, 
but entered into special agreements 
with some of the property owners 
whereby they were omitted from the 
assessment, the legality of the pro- 
ceedings was destroyed and the levy 
of the assessment was ineffectual 


invalidity. Ridge, ' 


lige. 
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the assessment is invalid, even though the direct 
benefits to the property assessed equal or exceed 
the amount of the assessment thereon.'? 
less, it has been held that a failure to assess all 
the property liable for an improvement cannot be 
urged against the validity of an assessment by a 
property owner whose assessment has not been sub- 
stantially increased by reason of such omission,’* 
as where the city pays from the general fund the 
amount for which the property not assessed is 
Applying the maxim, De minimis non 
curat lex, an assessment will not be held invalid 


Neverthe- 


assess a small amount of property 


does not increase appreciably the burden on other 
lands,!® and failure to assess property nominally 
benefited will be disregarded;* but no presumption 
arises in support of the maxim, De minimis non curat 
lex, the presumption being the other way.?® 
Inclusion of property not liable to assessment by 
mistake or otherwise will not render the assessment 
void as to property included;!* the party whose 


against the other property owners. 
Dallas v. Bergfield, (Tex. Civ. A.) 245 
SW 749. 

9. Ellwood v. Rochester, 122 N. 
Y. 229, 25 NE 238; Hassan v. Roch- 


ester, 67 N. Y. 528. 
10. Chicago v. Baer, -41 Ill, 306; 
Masters v. Portland, 24 Or. 161, 33 


P 540. 


[a] “Suppose, for example, a 


street improvement costing ten thou-_ 


sand dollars was of such character 
as to increase to that amount the 
value of A’s property, and B and C 
each have property whose value is 
increased to the same amount, but 
nevertheless the entire cost of the 
improvement is assessed upon the 
property of A. Can his complaints 
be justly answered by telling him 
that he is not injured, because, al- 
though he pays ten thousand dollars, 
his, property is increased in value 
to that amount? May he not truth- 
fully reply that he has nevertheless 
been obliged to pay for benefits to 
the property of B and C, and to 
that extent his money has been taken 
for their use?’ Chicago v. Baer, 41 
Til, 306, 310. 


11. Ark.—Gannaway v. Street 
Impr. Dist. No. 362, 164 Ark. 407, 
262 SW 22, 


Conn.— Bowditch v. New Haven, 
40 Conn. 503; Gilbert v. New Haven, 
39 Conn. 467, 

Ind.—Balfe v. Bell, 40 Ind, 337. 

Iowa.—Ottumwa Brick, ete., Co. v. 
Ainley, 109 Iowa 386, 80 NW 510. 

N. J.—Humphreys vy. Bayonne, 60 
N. J. L. 406, 38 A 761; Davis v. New- 
ark, 54 N, J, L. 144, 23 A 276. 

N. Y.—Mansfield v. Lockport, 24 
Misc, 25, 52. NYS 571. 

N. D.—Robertson Lumber Co. v. 
Grand Forks, 27 N. D. 556, 147 NW 
249, 253 [cit Cyc], 

Pa.—Philadelphia vy. Pennsylvania 
Salt Mfg. Co., 286 Pa. 1, 182 A 792. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439. 

12. Ottumwa Brick, ete. Co. v. 
Ainley, 109 Iowa 386, 80 NW 510; 
Philadelphia v. Pennsylvania Salt 
Mfg. Co., 286 Pa. 1, 1382 A 792. 

13. Gannaway vv. Street 
Dist. No. 362, 164 Ark. 407, 262 SW 
rey Gilbert v. New Haven, 39 Conn. 

{a] As, for instance, where only 
seven inches of an aggregate front- 
age of seventy-eight thousand two 
hundred inches is omitted. Ganna- 
way v. Street Impr. Dist. No. 362, 
164 Ark. 407, 262 SW 22. 

14. Mansfield v. Lockport, 24 Misc, 
25, 52 NYS 571. 


ue Hassan v. Rochester, 67 N. 
‘16, ‘Birnie v. La Grande, 78 Or. 


531, 153 P 415, 


a ED 
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‘§ 


realty is not benefited should complain, if anyone, 
and not those who are uninjured.1" 

[§ 3131] (b) Property of Railway Company. 
Where a street railway company is required to pay 
part of a street improvement, a failure to assess 
its share of the cost of the improvement against 
it will invalidate the assessment where the amount 
it should have paid is assessed against the abutting 
property owners.'® But, of course, the validity of 
the assessment is not affected by failure to assess 
any part of the cost of the improvement against a 
street railway company where it is not liable there- 
for,!® as where it was not benefited by the improve- 
ment,?° where the obligation of the railroad company 
to pay any part of the cost is a doubtful one which 
ean be enforced only by litigation,” or where the 
amount for which it is liable is not imposed as an 
additional burden on other property holders assessed 
for the improvement.?? Also it has been held that 
the fact that a city railway is required to pay part 
cost of paving a certain street, but nothing on other 
streets on which it also has tracks, is not diserimi- 
nation against persons owning property along such 
other streets as requiring them to pay more than 
persons owning property along the street as to which 
the railway is required to pay part of paving costs.”* 


Birnie v. La Grande, supra, 


17. 
American Hide, etc., Co. Vv. 


18. 
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fails to_require the company to per- 


(even if the city 


[44 C.J3.] 671 


[§ 3132] (c) Property within Assessment Dis- 
trict Not Benefited. The omission to assess property 
not benefited, although included in the improvement 
district, will not affect the validity of the assess- 
ment.”4 It has been held that, where such property 
has been omitted, the presumption is that it was 
omitted because not benefited,?> at least on a col- 
lateral attack on the assessment;** and that the 
mere fact that the omitted land was contiguous to 
the improvement is not sufficient to overcome this 
presumption.?* 

[§ 3133] (d) Property Exempt or Outside of Mu- 
nicipality. Omission to assess property legally ex- 
empt?® does not of course invalidate an assessment.”® 
While by express statutory provision in some juris- 
dictions*® the total cost of an improvement must be 
assessed on the remaining property within the 
assessment district,*+ in the absence of such express 
provision, decisions which hold that the amount 
which would have been chargeable against the ex- 
empt property, in case it had not been exempt, 
should be charged against the other abutting prop- 
erty owners,*2 and the decisions which hold that it 
should be charged against the city** are not in 
harmony. 

Property outside of municipality. The assessment 


sioners must ascertain the benefits 
accruing to such parcels in order 


Spring Garden Farmers’ Market Co., 
169 Pa. h22; 29h 236: 

19. Cal.—McVerry v. Boyd, 89 
Cal. 304, 26 P 885. 

Conn.—Bowditch v. New Haven, 40 
Conn. 503. ale 

Iil.— Chicago, etc., R. Co. v. Chi- 
cago, 139 Tl, 573, 28 NE 1108. 

Md.—Baltimore v. Scharf, 54 Md. 
499. 

Mich.—Boehme  v. 106 
Mich: 401, 64 NW 204. 

Minn.—State v. Ramsey County 
Dist. Ct., 32 Minn. 181, 19 NW_ 732. 

N. Y.—Gilmore v. Utica, 121 N, Y. 
561, 24 NE 1009. 

See Spokane v. Curtiss, 66 Wash. 
555, 120 P 70, 72 (where the fran- 
chise of a street railroad company 
operating in a street was not subject 
to assessment by virtue of an ordi- 
nance, improving the street, the fact 
that the improvement was of benefit 
to the railway company did not show 
that the property accessible to the 
street car line on such street was 
not benefited, and hence the benefit 
to the railway company did not pre- 
vent a confirmation of an assessment 
imposing the entire cost of the im- 
provement on abutting property so 
benefited). 

20. Chicago, etc., R. Co. v. Chi- 
cago, 139 Ill. 573, 28 NE 1108; State 
v. Ramsey County Dist. Ct., 32 Minn. 
181, 19 NW 732; In re Public Parks 
Comrs., 47 Hun 302, 13 NYSt 581. 

{a] Discretion of municipality in 
determining liability.—W here the mu- 
nicipality is vested with discretion 
in determining what property is bene- 
fited by a local improvement, its 
determination that a street railway 
company was not benefited by the 
improvement and a’ failure to as- 
sess it for a part of the improvement 
will not affect the validity of the 
assessment. State v. Ramsey County 
Dist. Ct., 32 Minn, 181, 19 NW 732. 

aie Gilmore —v.. Utica,” 121. IN YY. 
561, 24 NE 1009 (where it was said 
that, if the city had a cause of action 
against the railway company on ac- 
count of the paving, it may yet 
enforce that, and it may be that the 
abutting owners would be entitled to 
their share of the benefit from such 
enforcement). See Peo. v. Brooklyn, 


Monroe, 


form its contract to keep a portion 
of a street in repair, this would not 
constitute an objection to an assess- 
ment upon owners of lots upon the 
street for necessary repairs. ‘Even 
if the city has failed in its duty to 
require the company to perform its 
obligations to the prejudice of any 
of the owners of property in the 
street, this circumstance cannot be 
used for the purpose of overthrow- 
ing an assessment for repairs sup- 
posed to be necessary for public con- 
venience and safety. The remedy of 
a party thus compelled to pay an 
assessment, a portion of. which an- 
other party ought to pay, must be 
reached in some other and differ- 
ent form, but precisely in what form 
Wwe are not now called upon to pre- 
scribe’’), 

22. McVerry v. Boyd, 89 Cal. 304, 
26 P 885; Bowditch v. New Haven, 
40 Conn, 503; O’Reilly v. Kingston, 
a Pa 285 [aff 114 N. Y. 439, 21 NE 


23. Frankfort v. Morris, 209 Ky. 
634, 273 SW 443; Frankfort v. Mor- 
ris, 200 Ky. 59, 252 SW 142 (con- 
struing St. § 3450), 

24. Blytheville Pav. Dists. Nos. 
2 and 3 v. Baker, 171 Ark. 692, 286 
SW 945; Bailey v. Hermosa Beach, 
183 Cal. 757, 192 P 712; Ridenour 
Vai Biddle, 10) Oh,’ Cir. Chiu Nie Sss438, 
30 Oh. Cir. Ct. 237; Aumiller v. North 
Yakima, 738 Wash. 96, 131 P 470; Se- 
attle Mattress, etc., Co. v. Seattle, 
69 Wash. 666, 125 P 1013. 

25. Seattle Mattress, etc., 
Seattle, supra. 

26. Blytheville Pay. Dists. Nos. 2 
and 8 v. Baker, 171 Ark. 692, 286 
SW 945. 

27. Seattle Mattress, etc., Co. v. 
Seattle, 69 Wash. 666, 125 P 1013. 

28. Exempt property see supra 
§§ 2903-2915. 

29. U. S.—Cleneay v. 
137 Fed. 


962. 
Ariz. Dahl, 


Co, ‘Vv. 


Norwood, 
Farmer v, 


9s Ariz. 
$95)' 171° RP 130. 

Cal.—Peo, v. Austin, 47 Cal. 353. 

Mass.—Whiting v. Boston, 106 
Mass. 89. ; 

N. Y.—Mansfield v. Lockport, 24 
Misc. 25, 52 NYS 571. 

Compare State v. Elizabeth, 40 N. 
J. L. 283 (holding that, although 
some lots may be legally relieved 
from assessment by reason of their 
having already satisfied the claim, 
or otherwise, yet still the commis- 


fairly to apportion the burdens which 
the other tracts are to bear). 

[a] Rule applied to: (1) Lots be- 
longing to.the United States or to 
the state or city. Peo. v. Austin, 47 
Cal, 353. (2) Squares and lands in 
a city used for street purposes. 
Whiting v. Boston, 106 Mass. 89; 
Mansfield v, Lockport, 24 Misc. 24, 
52 NYS 571. 


30. See statutory provisions. 

31. Farmer. v. Dahl, 19 Aziz. 395, 
171. PE#30, 

32. McGonigle v. Alleghany, 44 


Pa.. 118 (under a statute authoriz- 
ing the city to pave streets and levy 
a. tax for the cost “by an equal 
assessment on the feet front, bound- 
ing’ on the street, the work to be 
done and paid for is the whole work 
of paving and grading the entire 
width of the street, and, where per- 
sons own lots on only one side, 
and a. public common lies on the 
opposite side, the whole cost of grad- 
ing and paving must necessarily fall 
upon such persons). 

33. See cases infra this note. 

[a] In Missouri, under a statute 
providing that assessments for street 
improvements shall be made for 
each block separately on all lots. 
on each side of the street by the 
front-foot rule, if property on one 
side of the street igs exempt from 
assessment, the property opposite 
cannot be assessed for the entire 
cost of the improvement, and it was 
said that it would be unjust to place 
the burden on those of a few indi- 
viduals who are under no legal obli- 
gation to bear it, and who are under 
no more moral obligation in that re- 
Spect than the other inhabitants of 
the county. Thornton y. Clinton, 148 
Mo. 648, 50 SW 295. 

{b] In New York, under a statute 
providing that the ratable amount of 
any assessment for any local im- 
provement which would have affected 
any real property exempted as real 
property appropriated to charitable 
uses shall be a charge upon the city, 
and shall be paid out of the assess- 
ment fund, the ratable amount that 
would otherwise have been assessed 
against the lands of the Children’s 
Aid Society should not be distributed 
to the other lands but should be 
paid out of the assessment fund of 


the city. Matter of West Twenty- 
Fourth St., 179 App. Div. 743, 167 
NYS 121, 
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of property abutting on one side of a street for’ 
street improvements is not invalidated by failure 
to assess property abutting on the other side of 
the street where such property is located in another 
city, in consequence of which the municipality levy- 
ing the assessment has no control over it.*4 
[§ 3134] 14. Form and Contents of Assessment— 

All statutory requirements as to the 
form and contents of an assessment must be substan- 
tially complied with,*® as they are regarded as man- 
datory and jurisdictional ;?* the fact of such compli- 
ance must appear upon the face of the assessment ;*7 
and no presumption will take the place of the act 
Accordingly, it has been held that the 
assessment must show that the commissioners esti- 
mated and reported the value of the lands taken for 
the improvement,*® and must contain an estimate of 
the cost of levying the assessment,*® and of the value 
of the property assessed*4 when so provided by 
Generally it has been held that the assess- 
ment must show that the particular mode of appor- 
tionment prescribed by statute or charter has been 
complied with;*? and hence, while there is some au- 


a. In General. 


required.*8 


statute. 


34. Gesser v. McLane, 156 Ky. 748, 


161 SW_ 1118. I 
35. U. S.—Pennsylvania Co. V. 


Cole, 132 Fed. 668. 
@al.— Taylor \v. Donner, 31 Cal. 
481: Smith vy. Davis, 30 Cal. 5386; 


Beck v. Ransome- Crummey Co., 42 
Cal, A. 674, 184 P 431. 

Ga.—Bacon vy. Savannah, 91 Ga. 
500, 17 SE 749. 

Ill. Miservey v. Peo., 208 Ill. 646, 
70 NE 678; Louisville, etc., R. Co. 
v. East St. Louis, 134 Ill. 656, 25 
NE 962. 

Ind.—Balfe v. Johnson, 40 Ind. 235; 
Cleveland, ete, R. Co. v, O’Brien, 
24 Ind. A. 547, 57 NE 47. 

Iowa.—Stutsman v. Burlington, 127 
Iowa 563, 103 NW 800. 

Mass.—In re De las Casas, 178 
Mass. 213, 59 NE 664. 

Mich. —'Weber v. Detroit, 158 Mich. 
149, 122 NW _ 570; Walker v. Ann 
Arbor, 118 Mich. 251, 76 NW 394; 
Adams v. Bay City, 18 Mich. 211, 44 
NW 138; Steckert v. East Saginaw, 
32 Mich. 104; Lefevre v. Detroit, 2 
Mich. 586. 

Minn.—Brennan vy. St. Paul, 44 
Minn. 464, 47 NW 55. 

Mo.—Sedalia v. Gallie, 49 Mo. A. 
392. 

N. J.—Franklin Soc. for \Home 
Bldg. v. Haworth, 85 N. J: L. 533, 
SS) APT: 

N. Y.—Stebbins v. Kay, 123 N. Y. 
31, 25 NE 207; Noxon v. New Ro- 
chelle, 63 Misc. 232, 116 NYS 822. 

. N. CG—Holton: v. Mocksville, 189 
N. Cc. 144, 126 SE 326. 

Or.—Hawthorne v. Hast Portland, 
Me Orie 7e LOM Pres? 

S. D—Loomis vy. Chicago, etc. R. 
Co., 31 S. D. 408, 141 NW _ 386. 

Vt.—Blanchard y. Barre, 77 Vt. 420, 
60 A 970, 

Wash.—Spokane_ v. 
Wash. 317, 36 P 26. 

Wis.—Liebermann v. Milwaukee, 89 
Wis. 336, 61 NW 1112. 

Ont.—Capon v. Toronto Corp., 26 
Ont. 178. 

36. Beck v. Ransome-Crummey 
Co., 42 Cal. A. 674,184 P 431; Weber 
v. Detroit, 158 Mich. 149, 122 NW 
570; Steckert' v. East Saginaw, 22 
Mich, 104; Stebbins v. Kay, 123 N. Y. 
31, 25 NE 207; and cases supra note 
35 


Browne, 8 


37. Cal.—Dyer v. Martinovich, 63 
Cal. 353 (recognizing rule), 

Ga.—Bacon v. Savannah, 91 Ga. 
500, 17 SE 749, 

Tll.i—Ware v. Jerseyville, 158 Ill. 
234, 41 NE 736; Wright v. Chicago, 
48 Ill. 285. . 

Mass.—In re De lag Casas, 178 
Mass. 213, 59 NE 664. 
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Variance. 


Mich.—Adams vy. Bay City, 78 
Mich, 211, 44 NW 138; Warren v. 
Grand Haven, 30 Mich. 24, 

N. J.—Allison Land Co. v. Tenafly, 
68 EN ds ee 205) (Size A 28d spate 260 
ING Dit Ee, 82 p955, ALSO TS Ryerson oy. 
Passaic, 38 N. J..L. 171; fe hippie 
v. Hguaad City, 26 NisJi Tey: 

Y.—Stebbins v. Kay, 128 ING EY. 
Diy N35 NE 207, 

Vt.—Blanchara Vv: That. 

420, 60 A 970. 


Barre, 


Wash.—Spokane vy. Browne, 8 
eee 317, 36 P 26 (recognizing 
ruie 


Wis.—Liebermann Hs Milwaukee, 89 
Wis. 336, 61 NW 111 

38. Passaic We ope ST NE See es 
538; Stebbins v. Kay, 123 N. WY. 81, 
36, 25 NE 207; Blanchard vy, Barre, 
77 Vt. 420, 60 A’ 970. 

“It is nd answer to say that an offi- 
cer is presumed to have done his 
duty.” Stebbins v. Kay, supra. 

39. Weber v. Detroit, 158 Mich. 
149, 122 NW 570; Franklin Soc. for 
Home Bldg. v. Haworth, 85 N, J. L. 
533, 89 A 772; State v. Passaic, 
382 Nis di, chia: 

40. Ware v. Jerseyville, 158 Ill. 

Detroit, 158 Mich. 


234, 41 NE 736. 
41. Weber v. 
149, 122 NW 570; Walker vy. Ann 
Arbor, 118 Mich. 251, 76 NW 394; 
veer: v. East Saginaw, 22 Mich. 
42. Crawford v. Peo., 82 Ill. 557; 
Nelson v. Saginaw, 106 Mich. 659, 
64 NW 499; Simmons y. Passaic, 38 
N. J. L. 60; Blanchard v, Barre, 77 
Vt. 420, 60 A 970; and cases infra 
notes 44, 45. 
Bes Dann v. Woodruff, 51 Conn. 
44. Crawford v. Peo., 82 Ill. 557; 
Nelson v. Saginaw, -106 Mich. 659, 
64 NW 499; Adams v. Bay City, 78 
Mich. 211, "44 NW 1388; Warren v. 
Grand Haven, 380 Mich. 24; Simmons 


v. Passaic, 38 N, Jy ln 6 Gleason 
v. Bergen, 33 N.. J. L. 72; Bergen 
v. State, 32 N. J. L.. 490; Malone 
v. Jersey City, 28 .N. TAL. 500; State 
v. Hudson, 27 N. J, L. 214. Compare 
In re Roberts, 81 N. Y. 62, 68 (a 
Statement that the commissioners 


“have according to law made a just 
and equitable assessment” on prop- 
erty described and the names of own- 
ers and occupants given and the 


amount of the assesSment on each. 


lot has been held sufficient to satisfy 
a requirement that the assessment 
should show that it was made only 
by assessing those assessed in pro- 
portion to the benefits; this state- 
ment it was said varied from what 
should have been stated only by giv- 


[§§ 8133-8135 


thority apparently to the contrary,*? it has almost 
uniformly been held that an assessment must affirma- 
tively show on its face that it was made according 
to benefits received from the improvement where 
this method of apportionment is prescribed by stat- 
ute,*# and that the assessment does not exceed the 
benefits conferred.*® However, a defect in an order 
appointing commissioners or in the report of such 
commissioners is sometimes considered to have been 
cured by reference therein to the ordinance direct- 
ing the improvement.*®’ 

Certainty. An assessment will not be held invalid 

for uncertainty where no uncertainty appears when 
all the parts thereof are read together.** 
That an ordinance and assessment roll 
differ in their descriptions of the termini of an im- 
provement is immaterial, where the points described 
are the same in fact.48 

[§ 3135] b. Description of Property and Maps, 
Plats, or Diagrams—(1) In General. 
tive requirement as to the description of property 
must be complied with to render an assessment 
valid,*® as such a requirement is regarded as manda- 


Any legisla- 


ing a conclusion instead of the 
fact). 

{a] Thus a certificate that com- 
missioners assessed the cost of a 
street improvement equitably upon 
the property fronting on the street, 
without declaring what they consider 
equitable or in any way mentioning 
that they measured the burdens sus- 
tained by the benefits conferred upon 
the property, is fatally defective and 
will be set /o ae State v. Paterson, 
STEN. wei ke 

[b]J ee held  sufficient.— 
Under a charter provision requiring 
the board of public works to certify 
upon an assessment roll for the cost 
of a public improvement that each 
parcel of land so assessed “is bene- 
fited specially by such improvement 
to the amount of the assessment 
thereon,” a certificate showing the 
entire amount assessed, the amount 
assessed on each lot deemed to be 
benefited by the improvement, that 
the lots upon the roll are all that 
are benefited, and that the assess- 
ment is made in proportion to the 
benefits deemed to have been re- 
ceived, is sufficient. Nelson v. Sagi- 
naw, 106 Mich, 659, 64 NW 499. 

45. . Crawford v. Peo., 82 Ill, 557; 
Becker v. Garwood, 96 N, J. L. 327, 


115 A 334; Essen v. Cape May, 1% 
ING Di oe Mea, 361, 72 A 49; Rosell v. 
Neptune City; 68 N. J. L. 509, 53 A 


199; Allison Land Co. v. Tenafly, 68 
N..J. L. 205, 52 A 231 [aff 69 N. J. L. 
587, 55 A 39]; State vy. West Hoboken, 
Bhai aek WEA 267, 17 A 110; Bogart 
v. Passaic, 38 a J. L. 57; Passaic v. 
rite State v. Pater- 


[a] Construction of report. — 
Where the report of the commission- 
ers making assessments for benefits 
is in regular and proper form, the 
fact that the schedule annexed 
thereto shows the assessment for 
pavement and curb in separate col- 
umns, with the total carried out op- 
posite, will not invalidate the assess- 
ment. Dean v. Paterson, 67 N. J. L 
199, 50 A 620. ; 

46. Decatur v. Brock, 170 Ala. 149 
54 S 209; McChesney v. Chicago, 15 
Tl, 5438, 38 NE 767; McChesney Vv. 
Hyde Park, ae 28 NE 1102, 151 
Ili. 634, 37 NE 858. 
aver Dyer v. Martinovich, 68 Cal. 

48. Spokane v. Browne, 8 
317, 36. P 26, ae 

49. UL S.—Pennsylvania 
Cole, 132 Fed. 668, 

Cal. Beck v. Ransome- Peat 
Co., 42. Cal, A. 674, 184 P 481. 

Til. —Louisville, etc., Rr Co. v. 


Co... Ne 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


¥ 


* 
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e 


tory and jurisdictional;®° but a substantial compli- 
ance will generally suffice.* Aside from any statu- 


tory provisions on the subject, it is 


application that the property must be described with 


such reasonable certainty that it 


identified by some lawful mode,*? such as a survey,°? 
reference to maps, plats, or diagrams,*+ or by. metes 
and bounds;°*> and unless it is so described as to be 
capable of such identification, the assessment will 


be void.®* On the other hand, if 


sessed is deseribed with such reasonable certainty 
that it may be readily identified, 


must be regarded as sufficient.57 
Aider by pleading. 


the insufficiency of the description 
by a sufficient description of the 


ag St. Louis, 134 Ill. 656, 25 NE 
6 


Ind.—Cleveland, etc, R. Co. v. 
O’Brien, 24 Ind. A. 547, 57 NE 47. 
Iowa.—Stutsman y. Burlington, 127 


Towa 563, 103 NW 800. 

N. Y.—Noxon v. New Rochelle, 63 
Misc. 232, 116 NYS 822. 

N. C.—Holton v. Mocksville, 189 
N. C. 144, 126 SE 326. 

S. D.—Loomis v. Chicago, etc., R. 


Co., 31 S. D. 408, 141 NW 386. 

[a] Rule applied.—(i) Where a 
statute provides that an assessment 
roll shall contain a description of 
“each lot, block, tract or parcel of 
land, and the amount assessed as 
special benefits thereto” it is not 
sufficient to describe the property 
as “parts of blocks 8 and 9 and the 
right of way across Broadway,” 
without stating the location of the 
blocks or what part of them is as- 
sessed or whether they are improved 
or not. Louisville, ete., R. Co. v. Hast 
St. Louis, 134 Ill. 656, 25 NE 962. 
(2) Where a statute provides that 
the council, where a sewer has been 
constructed, shall, before making a 
special assessment for the cost 
thereof, cause a report to be made 
by the city engineer containing a 
description of each lot or parcel or 
block benefited thereby, together with 
the owner’s name, an assessment is 
invalid unless the description and the 
name of the owner are so given. 
Pennsylvania Co. v. Cole, 132 Fed. 


668. 
50. Beck v. Ransome-Crummey 
Co., 42 Cal. A. 674, 184 P 431; and 


cases supra note 49. 

51. Holton v. Mocksville, 
C. 144, 126 SE 326. 

52, Alaska.—In re Ketchikan De- 
linquent Tax Roll, 6 Alaska 653. 

Cal.—Blanchard v. Ladd, 135 Cal. 
214, 67 P 131; McDonald v. Conniff, 
GCA s 38657.04-\P ihn Wilting; Vv. 
Quackenbush, 54 Cal. 306; Norton v. 
Courtney, 53 Cal. 691; San Francisco 
v. Quackenbush, 53 Cal. 52; Himmel- 
mann v. Bateman, 50 Cal. 11. 

D, C.—McClellan vy. District of Co- 
Jlumbia, 18 D. C. 94;. Bensinger v. 
District of Columbia, 17 D. C. 285. 

Ga.—Georgia R.,. ete., Co. v. At- 
lanta, 144 Ga, 722, 87 SH 1058. 

Ill.—Peo. v. Owens, 231 Ill. 311, 83 
NE 198; Upton vy. Peo., 176 Ill. 632, 52 
NE 358. ‘ 


189 N. 


547, 57 NE 47; Becker v. Balti- 
more, etc., R. Co., 17 Ind. A. 324, 46 
NE_ 685. 


Miss.—Langstaff v. Durant, 122 
Miss. 471, 84 S 459. 

Mo.—State v. Linney, 192 Mo. 49, 
90 SW 844. 

N. J.—Bradley v. Asbury Park, 87 
Nee DT 293, °98 A. 712. 

N. Y.—Allter v. St. Johnsville, 130 
App. Div. 297, 114 NYS 355; Webber 
v. Lockport, 438 HowPr 368. Contra 


Morse v. Buffalo, 35 Hun 613. 
[44 C. J.—43] 


Where the description of 
the property assessed is insufficient to identify it, 
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thereon.°® 
a rule of general 


may be readily 


the property as- 


the description 


[44 C.J.] 673 


complaint in a suit brought to enforce a lien 


[§ 3136] (2) Right of Way of Railroad Company. 
Under a statute providing that railroad property 
assessed may be described in any manner sufficient 
reasonably to identify it, it will be sufficient to de- 
scribe railroad property assessed as a railroad com- 
pany’s right of way on designated streets,®°® or as a 
railroad company’s right of occupancy, franchise, 
and interest upon a certain avenue from a certain 
street to another street designated.®° 
account of a local improvement, it receives benefits 


And if, on 


throughout any specific portion of its length, it is 


cannot be cured 
property in the 


Okl.—Oklahoma R. Co. v. Severns 
Paw... .Co.,... 67+ Ok, 206, 170 ~P . 216, 
10 ALR 157. . 

S. D—Loomis v. Chicago, etc. R. 
Co,. 31 S. D. 408, 141 NW 386. 

The assessment should contain 
such >a description of the property 
upon which it is laid as will enable 
the officers whose duty’ it is to en- 
force it to properly convey title in 
the event of a sale. It must be such 


a description as will supply the 
means of identification and enable 
a surveyor to locate the specific 


property.” Elliott Roads & St. (2d 
ed) § 597 [quot Pennsylvania Co. v. 
Cole, 132 Fed. 668, 682]. 


_ [a] Rule applied.—A description 
Ns - a levy, “A certain city lot in 
the city of Atlanta, ward 9, land 


lot 13, ... fronting 657 feet on the 
south side of Flat Shoals avenue 
between Fair and Stovall streets, 
and running back 800 feet more or 
less in a southerly direction... ad- 
joining the property of Clark and 
Wall,’ is too indefinite. Georgia R., 
ete., Co. v. Atlanta, 144° Ga. 722, 87 
SE 1058. 

{[b] Number of lot without de- 
scription of square.—An assessment 
of lots 41 and 42 of square 69 as 
lots 41 and 42, without designating 
the square, is unintelligible and void. 
McClellan v. District of Columbia, 18 
Dai Ce 94. 

[c] Waiver of objection.—Failure 
to enter a detailed description of the 
property upon the assessment roll 
will not operate to defeat the lien 
where no written objection to the as- 
sessment was made or appeal taken 
to review the proceedings, but where, 
on the other hand, the owner recog- 
‘nized the assessment and made pay- 
ments thereon. Alabama Tract. Co. 
v. Selma Trust, etc., Bank, 213 Ala. 
269, 104 S 517. 

53. Cicero v. Chicago, etc.,| R. Co., 
270 Tl. 606, 110 NB, .811+-Peo. ‘v: 
Owens, 2381 Ill, 311, 83 NE 198; Up- 
ton v. Peo., 176 Ill. 632, 52 NE 358; 
Loomis v. Chicago, ete, R. Co., 31 
S. D,. 408, 141 NW 386. See Cicero 
v. Chicago, ete., R. Co., 270 Ill. 606, 
110 NE 811 (it is essential to the 
validity of a special assessment that 
the land assessed Shall be so de- 
seribed that it can be located by a 
competent surveyor). 

[a] “The test of sufficiency of 
description of realty in an assess- 
ment for a sewer is, whether one ac- 
quainted with surveying can find and 
identify the property from the de- 
seription given without aid of fur- 
ther descriptive evidence.” Loomis 
v. Chicago, etce., R. Co., 31 S. D. 408, 


141 NW. 386. 

54. See infra § 3137. 

55. Cicero v. Chicago, ete., R. Co., 
Pea Ul 6 0637-110) IN Be a8 Peomniv 


Owens, 281 Ill. 311, 83 NE 198; Upton 
v. Peo., 176 Ill. 682, 52 NE 358. 

56. Peo. v. Owens, 231 Ill. 311, 88 
NE 198; Upton v. Peo., 176 Ill. 632, 52 
NE 358; and cases supra notes 52-55. 


sufficient, in making the assessment, to deseribe that 
section of the whole right of way to which the bene- 
fits accrue, although it may not, in fact, be benefited 
throughout its whole width,*! provided the benefits 


57. U. S.—Choctaw, etc., R. Co, 
v. Mackey, 256 U. S. 531, 41 SCt 582, 
65 L. ed. 1076 [aff 261 Fed. 342]. 

Cal.—Blanchard v. Ladd, 135 Cal. 
214, 67 P 131; Diggins v. Hartshorne, 
108° Cal, 154,441 P2833. 

Ill.—Casey v. Cincinnati, ete. R. 
Co., 263 Ill. 352, 105 NE 130; Peo. v. 
Brown, 261 Ill. 78, 108 NE 559; De 
Koven v. Lake View, 129 Ill. 399, 21 
NE 813. 


Ind.—Richcreek v. Moorman, 14 
Ind. A. 370, 42 NE 943. 

Iowa.—Muscatine v. Chicago, etc., 
R, Co., 79 Iowa 645, 44 NW 909. 

Ky.—Lyons v. Sanders, 205 Ky. 
695, 266.SW 373. 

Mass.—Masonic - Bldg. Assoc. v. 


Brownell, 164 Mass. 306, 41 NE 306. 

N. D.—Roberts v. Fargo First Nat. 
Bank, 8 N. D. 504, 79 NW 1049. 

[a] Sufficient descriptions. — (1) 
A description giving the name of the 
street, the owner, the number of 
front feet, and the amount of the 
assessment is sufficient. Lyons v. 
Sanders, 205 Ky. 695, 266 SW 373. 
(2) A street assessment against “163 
feet of lot in Julian, Johnson, Raw], 
and Good’s addition.’”’ Richcreek v. 
Moorman, 14 Ind. A. 370, 42 NE 943. 
(3) The report of commissioners for 
the alteration of a street, which, 
after describing the value of part 
of a lot taken for street purposes, 
assesses benefits to “the remainder” 


of the lot. Hays v. Vincennes, 82 
Ind. 178. 
[b] Description of property as in 


a recorded deed has been held suffi- 
cient. Roberts v. Fargo First Nat. 
Bank, 8 N. D. 504, 79 NW 1049. 

{c] .Description excepting prop- 
erty occupied by railway company.— 
An assessment for street paving pur- 
poses, excepting from the description 
of the property to be assessed a 
strip occupied by a railway company, 
is not void for indefiniteness in fail- 
ing to specify the width of the strip, 
as a railway is a fixed, visible monu- 
ment, and an inspection of the prem- 
ises would show the portion occu- 
pied by a railway and the extent 
of the portion proposed to be as- 
sessed. Highwood v. Chicago, etc., 
R. Co., 268 Ill. 482, 109 NE 270. 

{d] Correct description of front- 
age.—Under a statute providing for 
assessments by the front-foot rule, 
if the frontage of the lot is correctly 
given it is of no importance that the 
interior lines given in the assessment 
are incorrect, Inasmuch as the 
depth of the lot does not affect the 
assessment, the owner cannot be ag- 
grieved thereby. Diggins v. Hart- 
shorne, 108 Cal. 154, 41 PB 283. 

58 Cleveland, oete.,. RR...) Co. Nw 
O’Brien, 24 Ind. A. 547, 57 NE 47; 
Langstaff v. Durant, 122 Miss. 471, 
84 S 459. 

59. Nokomis v. Zepp, 246 Ill. 159, 
92 NE 809. 

60. South Chicago City R. Co. v. 
Chicago, 196 Ill. 490, 68 NE 1046. 

61. Kankakee y. Illinois Cent. R. 
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assessed do not exceed the benefits to the whole of 
the portion so assessed.** So also it has been held 
that an assessment of a railroad right of way and 
station grounds which described the premises in 
the proper blocks on the designated map, prepared 
by the city engineer, as required by statute for the 
description of unplatted property, is sufficient,®* al- 
though the map referred to is removed from the city 
files and not returned until a lapse of considerable 
time where the railroad company had full knowl- 
edge of the proceedings and was not misled by the 
temporary absence of the map.®** On the other 
hand it has been held that, under a statute re- 
quiring a report of the full description of each 
lot bordering on a street improved and providing 
for the assessment to be a lien on each lot, an assess- 
ment describing property as a designated number 
of feet of the right of way of a certain railway 
company whose right extended through the city and 
for many miles did not sufficiently describe any 
property to create a lien thereon;® also that, under 
a statute requiring an estimate for special assess- 
ments to contain ‘‘the full description, together with 
the owner’s name of each lot, part of lot and par- 
cel of land,’’ a description of a designated railway 
company’s ‘‘right of way lands west of the side of 
E street’’ in a designated city isnot sufficiently defi- 
nite description, it appearing that the railway com- 
pany had other railway lands and right of way in 
the city and the description not indicating whether 
its railway land was platted or unplattad.®® 

[§ 3137] (3) Maps, Plats, or Diagrams. Accord- 
ing to some decisions, a description of property as- 
sessed by. reference to a map never adopted as an 


Co., 257 Ill. 298, 100 NE 996 (even 
if such section is not deemed to be 
benefited throughout its whole width, 
it. is no more necessary, for the 
validity of the assessment, to point 
out what particular portion is spe- 


on a map which 


v. Manning, 41 
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sessor’s map, although not formaily 
adopted by the common council, will 
be sufficient, where it does not appear 
that the owner br hor 


— -[§§ 3136-3138. 
official map,®’ to a plat made by one who was not 
the county surveyor in disregard of statutory re- 
quirements,®* to an unauthenticated plat,°® or to an 
unrecorded plat where plats are by statute required 
to be recorded to give them validity,”° is insufficient 
and the assessment invalid. Other decisions, how- 
ever, if not in actual conflict with the foregoing 
views, must be considered as materially limiting 
them.’1. The description in an assessment of prop- 
erty merely by a particular number, which is the 
number that it bears on the official map of the 
city, is insufficient if there is no reference in the 
assessment to the map.’” 

Diagram. The description in an assessment for 
a street improvement may under some statutes be 
made by a diagram,** or the assessment may refer 
to the diagram attached thereto to complete an 
otherwise imperfect description.’ 

Variance. Any variance between the original and 
recorded diagram and the assessment sufficient to 
prevent notice being given by an inspection of the 
record as to what property is sought to be subjected 
to the lien is material and fatal to the lien.” But 
if the diagram and assessment as recorded do contain 
a sufficient description of the property, any variance 
from the original is immaterial.”® 

[§ 3138] c. Designation of Owners of Property. 
In the absence of statutory requirements, it has been 
held unnecessary that the assessment should state 
the name of the owner of the property assessed.” 
But in many jurisdictions, statutes governing as- 
sessments for local improvements variously provide 
that the assessment shall state the name of the owner 
of the property assessed, or the name of the owner 


is used as an as-] property, the assessment will be held 
sufficient. | Ede v. Knight, 93 Cal. 
159, 28 P 860. (2) Thus an assess- 
ment which gives the numbers of 
the lots to be assessed, as shown 


upon a diagram attached to the as- 


State 


275, 276 


cially benefited than it would be to 
assess but a portion of a city lot, 
where it was believed that the whole 
of a city lot was not benefited). 

62. Kankakee vy. Illinois Cent. R. 
Co., supra. 


Exceeding benefits see supra § 


3072. 
Conia DOCLAW,. 4.) CLC, VR. COne y. 
Mackey, 256 U. S. 531, 41 SCt 582, 


65 L. ed. 1076 [aff 261 Fed. 342]. 
Reference to maps, plats, and dia- 
grams see infra § 3137. 
64... Choctaw; “ete: RR. Co ai 
Mackey, 256 U. S. 531, 41 SCt 582, 
65 L. ed. 1076 [aff 261 Fed. 342]. 


65. Cleveland, ete, R. Co. v. 
O’Brien, 24 Ind. A. 547, 57 NE 47. 

66. Loomis v. Chicago, ete, R. 
Co., 31_S. D. 408, 141 NW 386. 

67. Noxon v. New Rochelle, 63 


Misc. 232, 116 NYS 822. 
a, upton v. Peo., 176 Ill. 682, 52 


Aide v. Owens, 231 Ill, 311, 838 


Peo. v. Clifford, 166 Ill. 165, 
46 NE 770, 


71. Parker-Washington Co. Vv. 
Bradley, 197 Mo. A. 447, 196 SW 
111; State v. Manning, 41 N. J. L. 


275 [aff 42 N. J. L. 163]. 

a] Thus it has been held: (1) 
That a description of property with 
reference to a plat, not executed and 
recorded as required by statute, will 
be sufficient where the owner of the 
lots assessed knew about the unre- 
corded plat and by his action recog- 
nized the land as being divided into 
lots in accordance with, and asshown 
on, the plat. Parker-Washington Co. 
v. Bradley, 197 Mo, A. 447, 196 SW 
111. (2) That reference in the de- 
scription of lands to blocks and lots 


[aff 42 N. J. L. 163] (“It is enough 
that there was a map on which the 
jands of the prosecutors were laid 
out in blocks and lots, and there 
is no proof to show that they had not 
access to it—that they were igno- 
rant, or misled, or could not learn 
the land for which they were as- 
sessed, by the reference given. It 
is the common form of description 
in cities to give the numbers of the 
block and lot where there are as- 
sessors’ maps, and the fact that the 
councils have not formally adopted 
them does not affect the certainty 
of the reference, or the substantial 
rights of the parties, unless they are 
misled or injured’’). 

72. Labs v. Cooper, 107 Cal. 656, 
40 P 1042 (court cannot take judi- 
cial notice that there is such a map, 
and the property owner is not 
chargeable with knowledge of it). 

73. Whiting v. Quackenbush, 54 
Cal. 306, 

[a] Showing place where work 
done.— Where a statute provides that 
a diagram shall be attached to the 
assessment, “exhibiting each street 
on which any work has been done, 
and showing the relative location of 
each lot to the work done, numbered 
to correspond with the numbers in 
the assessments, and showing the 
number of feet fronting, or number 
of lots assessed for said work,” the 
diagram need not show on what por- 
tion of the street the work was done, 
McDonald vy. Conniff, 99 Cal. 886, 34 


I sae a ba 
Ede vy. Knight, 93 Cal. 159, 
28 P 860; Hewes v, Reis, 40 Cal. 


255. 
[a] If the two documents together 


(1) give a clear description of the 


sessment, and the frontage of each 
lot, and refers to the diagram for 
further description, sufficiently de- 
scribes the property to be assessed. 
Hewes v. Reis, 40 Cal. 255, 

75. Labs v. Cooper, 107 Cal. 656, 
40 P 1042; Norton v. Courtney, 53 
Cal. 691. 

Thus a recorded diagram of a 

assessment, which omits 
everything contained in the original 
indicating the points of the compass, 
does not contain a sufficient descrip- 
tion of the property, and no lien 
can be founded thereon. Labs v. 
Cooper, 107 Cal, 656, 40 P 1042. 

76. Blanchard v. Ladd, 135 Cal. 
214, 67 P 181; Labs v. Cooper, 107 
Cal, 656, 40 P 1042. 

[a] Thus a variance between the 
recorded. copy of the diagram of a 
street improvement and the original 
diagram, consisting in the position 
of the arrow indicating direction, is 
immaterial, where the error in the 
direction of the arrow is in the 
original diagram, and not in the copy. 
In these circumstances, the recorded 
copy gives a sufficient description 
and, in fact, corrects the error in 
the original. Blanchard v, Ladd, 135 
Call 24 et ee es 1 

Collin, 20 Pick. 


77. Alvord vy. 

(Mass.) 418. See Smith v. Carney, 
127 Mass. 179 (recognizing rule). 
See also aS perhaps sustaining this 
view Allen v. Woods, 45 SW 106, 20 
KyL 59 (where it was held, without 
mentioning any statute, that a con- 
tractor who has constructed a sewer 
may recover an assessment of the lot 
owner although the lot had been as- 
sessed in the name of another, where 
is ere i rights were not preju- 
iced). 


———— eee 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


or occupant, or that the name of the owner is un- 
known, if such is the case;7* and, unless otherwise 
provided by statute,” the weight of authority is 
to the effect that a noncompliance with the statu- 
tory requirements in this regard will invalidate the 
assessment so far as he is concerned,®® applying 


78. See statutory provisions. 
°79. Cohen v. Alameda, 124 Cal. 
504, 57 PB 377; Zeigler v. Peo., 164° Ill. 
531, 45 NE 965; Peo. v. Green, 158 
Tll. 594, 42 NE 168; Chicago, etc., R. 
Co. v. Ottumwa, 112 Iowa 300, 88 NW 
1074, 51 LRA 763; Smith v. Des 
Moines, 106 Iowa 590, 76 NW 836; 
Haight v. New York, 99 N. Y. 280, 
1 NE 883; Hamilton v. Fond du Lac, 
25 Wis. 490 (all discussing statutes 
providing that an assessment shall 
not be invalidated by reason of the 
fact that the land is not assessed in 
the name of the owner). - 
[a] Statutes held to apply to spe- 
cial assessments.—Statutes providing 
that no assessment of real property 
shall be illegal because not listed or 
assessed in the name of the owners 
or because listed without name or in 
any name other than that of the 
rightful owner apply to special as- 
sessments. Zeigler v. Peo., 164 Ill. 
531, 45 NE 965. 
S.—Pennsylvania 


so. U. COsolkevs 
Cole, 132 Fed. 668. 


Cal.—Himmelmann v. Steiner, 38 
Cal--175; Smith v. Cofran, 34 Cal. 
310; Blatner v. Davis, 32 Cal. 328; 


Taylor v. Donner, 31 Cal, 480; Smith 

v. Davis, 30 Cal. 536. 
Mich.—Hill v. Warrell, 87 Mich. 

135, 49 NW 479; Lefevre v. Detroit, 


2 Mich. 586. 
St. Paul, 44 


Minn.—Brennan ov. 
Minn. 464, 47 NW 55, 

Mo.—Sedalia v. Gallie, 49 Mo. A. 
392. 

N. Y.—Chapman v. Brooklyn, 40 
N. Y. 372; Whitney v. Thomas, 23 N. 
Y. 281; Allter v. St. Johnsville, 130 
App. Div. 297, 114 NYS 355; Felt- 
housen vy. Amsterdam, 69 Hun 505, 23 
NYS 424; Platt v. Stewart, 8 Barb. 
493. 
' Or.—Hawthorne v. East Portland, 
13 Or. 271, 10 P 342; Dowell v. Port- 
land, 13 Or. 248, 10 P 308. 

Compare Masonic Bldg. Assoc. V. 
Brownell, 164 Mass. 306, 41 NE 306 
(the fact that the land benefited by 
improvements was assessed in the 
name of the former owners will not 
defeat the assessment where it is not 
made to appear that anyone was 
prejudiced by the error, if it is one); 
Felker v. New Whatcom, 16 Wash. 
1178, 47 P 505 (where the property is 
sufficiently described, inaccuracies in 
naming the owners will not be liable 
to defeat the proceedings, as where a 
lot assessed for a street improvement 
was listed in the name of “S. B. Hen- 
ning’ instead of “S. W. Herring’’). - 

[a] Imsufficient statements.—(1) 
“A statement of an owner’s name, 
as, ‘P., Ft. W. & C. Railway Co.’ is 
not sufficient to sustain an assess- 
ment against property owned by the 
Pittsburgh, Ft. Wayne & Chicago 
Railway Company.” Pennsylvania 
Co. v. Cole, 132 Fed. 668. (2) A 
local improvement assessment de- 
‘scribing the owner of the property 
by the name of a firm is an invalid 
assessment against the owner who is 
'a member of the firm. Allter v. St. 


'‘Johnsville, 130 App. Div. 297, 114 
NYS 355. 
| [b] Owner or occupant. — (1) 


Where a statute requires land to be 
assessed either to the owner or the 
occupant, if the land is assessed to 
neither, the assessment is void 
(Newell v. Wheeler, 48 N. Y. 486; 
Whitney v. Thomas, 23 N. Y. 281; 
Felthousen v. Amsterdam, 69 Hun 
505, 28 NYS 424), (2) as where the 
assessment is in the name of one 
who is neither owner nor occupant 
(Whitney v. Thomas, supra); (3) or 
where the assessment is against land 
merely (Felthousen v. Amsterdam, 
supra), 
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[c] Record owner.—It is proper 
to charge a special assessment 
against the record owner of the prop- 
erty assessed although the actual 
title was in the name of another 
whose. conveyance was not recorded. 
Murphey vy. Wilmington, 5 Del, Ch. 
281; Smith v. Jefferson, 75 Or, 179, 
146 P 809; Huntington Engineering 
Co. v... Gallaher, 101 W. Va..110, 132 
SE 866. See Hester v. Brockton, 217 
Mass. 422, 105 NE 6381 (an assess- 
ment of benefits for the construction 
of a sewer is properly. made as the 
land existed at the time of the pas- 
sage of the order for the sewer and 
in the name of the then owner, al- 
though subsequent to the order the 
land has been divided into various 
lots, which have been sold in sev- 
eralty to different persons. This is 
because the lien relates back to the 
time of the passage of the order for 
construction of the improvement and 
is an encumbrance from that time); 
Morange v. Mix, 44 N. Y. 315 (under 
a statute requiring assessments to 
be made to the owner or the occupant 
of the land assessed, an assessment 
to the former owner is prima facie 
valid where the assessors had no no- 
tice, prior to confirmation of assess- 
ment, of the change of ownership. 
It is not necessary for the assessors 
to follow the changes made in the 
title during the whole period they 
were engaged in making the assess- 
ment). 

[d] Naming owners according to 
tax lists.—(1) If the names of the 
owners and occupants of property as- 
sessed are the same in the assess- 
ment as upon the tax list of previous 
years, this will satisfy the require- 
ment of a statute providing that the 
names of the owners shall be in- 
serted in the roll opposite the 
assessment, and that, in so doing, 
the assessors shall be guided by the 
names and numbers on the tax books. 
In re Munn, 165 N. Y. 149, 58 NE 
881; In re Tappan, 54 Barb. (N. Y.) 
225, 36 HowPr 390; Paillet v. Youngs, 
6 N. Y. Super. 50. (2) It was the 
intention of the legislature that the 
person last assessed aS owner, or who 
last paid taxes aS owner, should be 
deemed the true owner for the pur- 


poses of assessment. Paillet v. 
Youngs, supra. 
{e] Unknown owner.—(1) Under 


a statute requiring land to be as- 
sessed to the owner, or to state that 
the owner is unknown, an assess- 
ment to a stranger to the title is 
void. Dowell v. Portland, 13 Or. 
248, 10 P 308. (2) But if the as- 
sessor is not satisfied beyond all 
doubt as to the ownership of a 
lot, he may assess it to “unknown 
owners” (Himmelmann y. Hoadley, 
44) Oal.'o2138);-203) ,and, twhennthus 
made, payment of an assessment may 
be demanded publicly on the prem- 
ises assessed (Himmelmann v. Hoad- 
ley, supra). (4) An assessment to 
“unknown owners’? amounts to an 
official certificate by the proper offi- 
eer that the owner of the particular 
lot designated was unknown to him. 
The certificate is conclusive of the 
truth of the fact so certified, and 
cannot be collaterally called in ques- 
tion in an action brought upon the 
assessment. Barber Asphalt Pav. 
Co. v. Bancroft, 167 Cal. 185, 138 P 


» 742; Chambers v. Satterlee, 40 Cal. 


497. See White v. Alton, 149 Ill. 626, 
87 NE 96 (requirement that the as- 
sessment shall state the names of 
the owners so far as known does 
not invalidate an assessment in 
which the owners’ names were not 
stated, as it will be presumed, in the 


absence of evidence to the contrary, 


[44 C.J.] 675 


the principle that every substantial requirement of 
the law must be complied with or the owner’s land 
eannot be charged.®! 
omission to give the names of owners of land as- 
sessed is waived by appearance of the owners and 
the filing of objections to the merits.82 


But it has been held that 


And in 


that the omitted names were not 
known to the commissioners). 

{[f] Estate of deceased persons.— 
(1) It has been held that an assess- 
ment to the estate of a deceased per- 
son is sufficient designation of the 
Owner, especially where the property 
is described particularly by metes 
and bounds, this view being mani- 
festly adopted not only to designate 
the property, but also to show that 
the former owner was dead and that 
there were successors in title, whom 
it was more convenient to designate 
in mass without separately naming 
them. Moale v. Baltimore, 61 Md. 
224. (2) And there is also authority to 
the effect that an assessment made 
in the name of a person deceased 
without adding the words “estate of” 
cannot be considered insufficient, the 
sole purpose in giving the name only 
being to describe or identify the 
property taxed. New Orleans v. Fer- 
guson, 28 La. Ann, 240, (3) But 
there is authority to the effect that, 
where a charter requires an entry in 
a lien docket of the name of the 
owner of property assessed for the 
street improvement, it. is not enough 
to describe the owner as an estate 
of a deceased person named. It was 
said that ‘a deceased person, of 
course, could not be an owner of 


property, and the insertion of such 
a name would necessarily be a 
nullity.” Hawthorne v. East BPort- 


land, 13 Or. 271, 279, 10 P 342. 

[g] Joint owners.—An assessment 
for street improvements cannot be 
made against one only of several 
joint owners of abutting property, 
for the benefits accruing to the whole 
property, but must be either sepa- 
rately against each owner or jointly: 
against all. New London y. Miller, 
60 Conn. 112, 22 A 499; Elmendorf v. 
San Antonio, (Tex. Civ. A.) 223 SW 
631 [rev on other grounds (Commn. 
A.) 242 SW $185]. 

{h] Heirs of deceased person.— 
Description of land as belonging to 
the heirs of a deceased person will 
not authorize a court of equity to 
restrain collection of the assessment 
although the greater part of the 
lands at the date of the assessment 
had been sold to different parties, it 
not appearing that the .conveyances 
of the heirs were of record or that 
the city had any notice thereof, 
tt tan v. Wilmington, 5 Del, Ch. 


[i] Community property.—In case 
of community property, the assess- 
ment may be made in the name of 
the husband alone, it being sufficient 
that the wife is made a party to the 
action to foreclose the assessment 
lien and thus giving her full oppor- 
tunity to defend her rights on the 
premises. Elma v. Carney, 4 Wash. 
418, 30 P 7382. 

[i] Nonresidents. — Where _ the 
charter of a city provides that, when 
sewerage assessments are made upon 
any unoccupied lot of a nonresident 
owner, they shall be made in his 
name, entered in a list of nonresident 
owners, etc., an assessment made and 
entered on the resident owners’ list 
is void as against such nonresident. 
Hill v. Warrell, 87 Mich. 135, 49 NW 
479. 

81. Taylor v. Donner, 31 Cal. 481; 
Sedalia v. Gallie, 49 Mo. A. 392; 
Whitney v. Thomas, 23 N, Y. 281; 
Felthousen v. Amsterdam, 69 Hun 
505, 23 NYS 424; Hawthorne v. East 
Portland, 13 Or. 271, 10 P 342. 

82. White v. Alton, 149 Ill. 626, 37 
NE 96; Brown v. Otis, 98 App. Div. 


554, 90 NYS 250 [mod on other 
grounds 185 N; Y.--308, 78 Nw 
a 


676 [44 C.J.] 
some cases it has been held that, where a statute 
makes the assessment a lien on the property assessed, 
it is not essential to the validity of the assessment 
that the name of the owner be given,®? in which 
circumstances it is said that it is immaterial who 
was described as owner.** 

[§ 3139] d. Designation of Amounts Assessed. 
The amount assessed upon each lot or parcel of land 
should appear in the assessment.®> Failure to state 
the amount assessed against some of the lots assessed 
will invalidate the assessment as to them,®® although 
not as to the lots the amount of assessment of which 
was stated.$* Failure to prefix the dollar sign to 
figures in the assessment is not fatal if their mean- 
ing is clear.88 Where the aggregate assessment for 
an improvement would have been legal if assessed in 
one sum, assessment in two sums does not render it 
invalid, although it may be said that no good reason 
exists for dividing the assessment into two 
amounts.®? 

Where property is owned by several persons, it is 
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[§§ 3138-3141 


lot, but the correct amount should be assessed 
against each owner and his property.®° 

[§ 3140] 15. Assessment Rolls, Reports, and Rec- 
ord—a. In General. Statutes or charters. relating 


to special assessments usually require a record ot | 


the assessment proceedings, report, roll, ete.,°! and 
a substantial compliance with these requirements is 
essential to the validity of the assessment.9? It 
must appear on the record that all statutory con- 
ditions precedent have been observed.®* Any omis- 
sion of facts showing compliance with conditions 
essential to the exercise of the power to assess will 
not be supplied by presumptions.®* But matters 
which are not essential to the record under the 
statutes governing the proceedings need not ap- 
pear.°> And the record is not affected by matter 
which is mere surplusage.°® And it has been held 
that a mere failure of the clerk to make the proper 
entries upon the roll at the proper time is an irregu- 
larity which will not invalidate a tax.% 

[§ 3141] b. Qualification of Assessors or Com- 


not permissible to assess a lump sum against the 


83. Dothan Nat. Bank v. Hollis, 
212 Ala, 628, 103 S 589; Kendig v. 
Knight, 60 Iowa 29, 14 NW 78; Smith 
v. Carney, 127 Mass. 179; Auditor- 
Gen, v. Maier, 95 Mich. 127, 54 NW 
640. : 

84. Kendig v. Knight, 60 Iowa 29, 
14 NW 78. 

85. Selma v. Hobbs, 207 Ala. 420, 
92 S 900; Dupree v. Williams, 172 
Ak. 979, 291 SW 84; Miservey v. 
Peo., 208 Ill. 646, 70 NE 678; Brown 
v. Joliet, 22 Ill. 123; Balfe v. John- 
son, 40 Ind. 235. $ 

[a] Statement of proportion to 
value.—A city charter which provides 
that. the commissioners of estimate 
and assessment shall in no case as- 
sess any real estate more than one 
half of the value of such property 
as valued by them does not require 
the commissioners in a proceeding to 
acquire title to lands for street pur- 
poses to state in their report the 
specific valuation of the different 
properties assessed. In re New York, 
178 N. Y, 421, 70 NE 924 [rev 90 App. 
Div. 13, 85 NYS 650]. 

86. Selma v. Hobbs, 207 Ala. 420, 
92 S 900. 

87. Selma v. Hobbs, supra. 

88. Walker v. District of Colum- 
bia, 17 D. C, 352; Chicago v. Wheeler, 
25 Ill. 478, 79 AmD 342; Monroe v. 
Pearson, 176 Iowa 283, 157 NW 849. 
But see McClellan v. District of Co- 
lumbia, 18 D. C. 94 (holding that, 
where the amount assessed for a 
street improvement is in figures only, 
without the dollar mark, or other 
mark to indicate their value, the as- 
sessment is void). 

[a] As, for instance, where the 
figures were in such detail and plain 
connection with other figures that no 
one could fail to understand what 
they meant. Walker v. District of 
Columbia, 17 D. C. 352, 

89. Milan vy. Looby, 320 Ill. 515, 
151 NE 501. 

90.‘ Dupree v. Williams, 172 Ark. 
979, 291 SW 84; Dallas v. Atkins, 
110 Tex, 627, 223 SW 170; Paris v. 
Tucker, 101 Tex. 99, 104 SW 1046; 
Uvalde Rock Asphalt Co. v. Lyons, 
(Tex. Civ. A.) 289 SW 202. 

[a] Where several persons jointly 
own property, and an assessment is 
made against them as such owners 
for a street improvement, it is es- 
sential to separate the amount of 
the liability of each owner. Dallas 
Alay 110 , Tex. 627, 223 Sw 
170. 

[b] Ascertainment of ownership. 
—‘‘The very title examined for the 
purpose of disclosing the names of 
the owners for assessment must have 
shown the amount of interest each 


missioners. 


claimed. Undoubtedly, the records of 
the city office would have disclosed 
the facts so easily discernable.”’ 
Uvalde Rock Asphalt Co. v. Lyons, 
(Tex. Civ. A.) 289 SW 202, 203. 


91. See statutory and charter pro- 
visions. 
92.. Cal.— Federal Constr. Co. v. 


Gurd,) 79 .Cal, 479) 207 sP14%3 5 Sin Me 
Bernard Co. v. Los Angeles, 18 Cal. 
A. 626, 124 P 88. 


Ga.—Bacon y.. Savannah, 91 Ga. 
500, 17 SE 749. 
ll.—Morrison y. Chicago, 142 Ill. 


I 
660, 32 NE 172: 

Iowa.—Hintrager v. Kiene, 62 Iowa 
605, 15 NW 568, 17 NW 910. 

Kan.—Doty v. Maddux, 82 Kan. 416, 
108 P 854 (recognizing rule). 

Mich.—Weber v. Detroit, 158 Mich. 
149, 122 NW 570, 

Nebr.—Morse v. Omaha, 67 Nebr. 
426, 983 NW 7384. 

N. J.—New Brunswick Rubber Co. 
v. New Brunswick St., etc., Comrs., 
38 N. J. L. 190,20 AmR 380. 

N. Y.—Peo. v. Utica, 7 AbbNCas 
414, 58 HowPr 136. 

Oh.—Bloch y. Godfrey, 5 Oh. Cir. 
Ct Nig Sy BIS e226 OnN Cine Cb. 738i 

Or.—Jones v. Salem, 63 Or. 126, 123 
P 1096; Randall v. Salem, 62 Or, 509, 
123 P1099. 

Tex.—Harrell v. Storrie, (Civ. A.) 
47 SW 838 (recognizing rule). 

[a] Thus noncompliance with a 
statutory requirement that the as- 
sessment roll shall contain the valu- 
ation of lands assessed renders the 
assessment roll jurisdictionally de- 
fective and the assessment void. 
Weber yv. Detroit, 158 Mich, 149, 122 
NW 570. 

[b] Where the making and filing 
of a special tax list is required by 
statute (1) a compliance with the 
statute is jurisdictional, and an as- 
sessment of property against which 
no special tax list has been filed is 
void. Peo. v. Moore, 261 Ill. 549, 104 
NE 179; Peo. v. Record, 212 Ill. 62, 
72 NE 7; Jeffris v. Cash, 207 Ill. 405, 
69 NE 904; Biggins v. Peo., 193. Ill. 
601, 61 NE 1124; Craig v. Peo., 193 
Hl. 199, 61 NE 1072; Holland -v. Peo., 
189 Ill. 348, 59 NE 7538; Hoover v. 
Peo. 0271) LI nd82, » 40 NBG. CR) 
Filing the list with the city engi- 
neer iS a compliance with the stat- 
ute by which the construction was 
under supervision of the city engi- 
neer, although a copy was also filed 
with the clerk, this being merely in 
addition to the _ statutory require- 
ments. Peo. v. Moore, 265 Ill. 444, 
107 NE 121. 

93. Morse v. Omaha, 67 Nebr. 426, 
98 NW 734; Irelan v. Portland, 91 
Or. 471, 179 P 286; Jones v. Salem, 


Where the legislative enactment under 


63 Or. 126, 123 P 1096; Randall v. 
Salem, 62 Or, 509, 123 P 1099; Apple- 
gate v. Portland, 53 Or. 5b2, 99 P 890; 
Oregon Transfer Co. v. Portland, 47 
Ort) 1/817 RP 575, 82 P16 Columbia 
Bank.jv.)) Portland) 41. Orv aan Gite. 
1112; Strout v. Portland, 26 Or. 294, 
38 P 126. 

[a] Determination of objections 
to preliminary assessment.—The rec- 
ords of the proceedings of a munici- 
pal council or the ordinance for as- 
sessment for public improvements 
should disclose that the council de- 
termined issues raised by the objec- 
tions by the property owners to the 
preliminary assessment, and it is 
sufficient if so shown by the minutes 
of the council. Irelan y. Portland, 
91 Or 472j;7179. PP. 286. 

94. Morse v. Omaha, 67 Nebr. 426, 
93 NW 734; Medland vy, Linton, 60 
Nebr. 249, 82 NW 866. 


95. San Francisco v. Certain Real 
Est., 50 Cal. 188; Field v. Chicago, 
198 Ill. 224, 64 NE. 840; Ronan _ v. 


Peo., 193 Ill. 631, 61 NE 1042; Walker 
v.. Aurora, 140 Ill. 402, 29 NE 741; 
Walker y. Detroit, 136 Mich. 6, 98 
NW 744; Risley v. St. Louis, 34 Mo. 
404. And see Schwend vy. Birming- 
ham, 215 Ala. 491, 111 S 205; Hood 
v. Bessemer, 213 Ala. 225, 104 S 325 
(both holding that records of local 
improvement assessment proceedings 
need not affirmatively recite that 
specifications were open for inspec- 
tion in the office of the city engineer, 
and that the passage of the final 
resolution implies the finding or per- 
formance of such duty as directed by 
statute and the initial ordinance). 

[a] Thus an assessment roll is 
not defective for failure to describe 
the improvement district by bound- 
aries, if the statute does not require 
that this be done. Field yv.-Chicago, 
198 Ill. 224, 64 NE 840. 

[b] Continuance of assessment 
proceedings.—It is not necessary that 
the continuances of the assessment 
proceedings should be shown upon 
the record. Risley -v. St. Louis, 34 
Mo. 404. 

96. Roberts v. Evanston, 218 Ill. 
296, 75 NE 923; Tripler vy. New York, 
125 N. Y. 617, 26 NE 721 [rev 53 Hun 
36, 6 NYS 48]. 

{a] Thus a plat filed with an as- 
sessment roll and petition in paving 
assessment proceedings is mere sur- 
plusage, and the failure of such plat 
to show the lots of a certain objector 
does not affect the validity of the 


judgment of confirmation. Roberts 
ue Evanston, 218 Ill; 296, 75 NE 

97. Doty v. Maddux, 82 Kan. 416, 
108 P 854. 
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§§ 3141-3144] 


which the city proceeds requires that commissioners 
of assessment shall possess certain qualifications, it 
must appear on the face of the record that they 
possessed or were deemed to possess such qualifiea- 
This rule applies not only to those origi- 
nally appointed, but also to those substituted or 
afterward appointed to fill vacancies. 

[§ 3142] c. Signatures, Certificate, or Verifica- 
In the absence of statute no oath to a loeal 
assessment is required of the assessors who make 
But if a statute or charter requires an assess- 
ment to be signed, certified, or verified, a failure 
to comply substantially with the statutory require- 
ments in this regard will render the assessment 
If a statute prescribes what the affidavit 
or certificate shall contain, an affidavit or certificate 
which comphes with its requirements in this regard 


tions.°8 


tion. 


rest 


invalid.? 


need not contain anything else.® 


98. Vreeland v. Bayonne, 54 N. J. 
L. 488, 24 A 486; State v. Passaic, 38 
N. J. L. 171; Little v. Newark, 36 


N. J._L. 170; Ashley v. Newark; 25 
N. JL 399. 
[a] For instance, there being 


nothing to show that one of the com- 
missioners of assessment was “a dis- 
creet and impartial free-holder,”’ or 
that he was so considered by the 
council that elected him, the assess- 
ment is void. Vreeland v. Bayonne, 
54 N. J. L. 488, 489, 24 A 486. 
Ae State v. Newark, 25 N. J. L. 
1. Denise v. Fairport, 11 Misc. 199, 
32 sear 97 
Cal.—Dougnherty v. Hitchcock, 


35 *oal: 52: 

Ill.—Larson v. Chicago, 172 Ill. 
298, 50 NE 179. 

Mich.—Thompson v. Detroit,» 114 


Mich. 502,'72 NW 320. 

N: J.—Hendrickson v. Point Pleas- 
ant, 65 N. J. L. 535, 47 A 465. 

N. Y.—Stebbins v. Kay, 123 N. Y. 
31, 25 NE 207; Platt v. Stewart, 8 
Barb. 493; Matter of Albany R. Co., 
8 NYSt 486. 

Oh.—Bloch v. Godfrey, 5 Oh. Cir. 
CONS. ZUSs 26 Oh, Cir, Ct. 181s 

Tex.—Harrell v. Storrie, (Civ. A.) 
47 SW 838. 

[a] Thus, where it is provided by 
statute that the commissioners should 
certify that the figures they had set 
down opposite the several lots were 
the apportionment and assessments 


_ made by them as directed in the act, 


‘signed by only two is 


a noncompliance with this require- 
ment renders the assessment void. 
A certificate is the formal identifica- 
tion of the roll as the official act of 
the assessors, and is the only, compe- 
tent evidence of that fact. Stebbins 
v. Kay, 123 N. Y. 31, 25 NE 207 [rev 
51 Hun 589, 4 NYS 566]. 

[b] Abbreviation of christian name 
or use of initials—The use of an 
abbreviation of the christian name of 
a commissioner or his initials in 
signing an assessment roll will not 
affect the validity of the assessment 
where the recitals in the various 
proceedings and in the final order 
of confirmation show that the per- 
son actually appointed by the court 
acted as commissioner. Peo. v. Col- 
vin, 165 Ill. 67, 46 NE 14; Casey v. 
Peo., 159 Ill. 267, 42 NE 882. 

{c] Number of signers. — (1) 
Where the statute requires the joint 
action of all the commissioners in 
making the certificate, a certificate 
insufficient. 
Larson v. Chicago, 172 Ill. 298, 50 
NE 179. (2) But, where the commis- 
sioners’ report is defective and is 
sent back, and one of the commis- 
sioners dies before the certificate 
mentioned in the report is made, 
the required certificate may be made 
by the survivors. Butler v. Mont- 
clair, 67 N. J. L. 426, 51 A 494. (38) 
Where the board of public works 
authorized its president to. sign, 


and the clerk to attest, an assess- | 
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quirements.* 


made.® 


Nor is it neces- 


roll, and the roll was after- 
ward confirmed by the council, and 
thereby, under a provision of the city 
charter, made final and conclusive, it 
was sufficient, although the individ- 
ual members of the board did not 
sign it. Duffy v. Saginaw, 106 Mich. 
335, 64 NW 581. 

{d] Certification by park commis- 
sioners.—Under a statute which pro- 
vides that park commissioners shall 
make and certify an assessment roll 
for the improvement of a boulevard 
to the court, no order of court ap- 
pointing commissioners to make and 
certify the roll is necessary. Hull v. 
West Chicago Park Comrs., 185 Ill. 
150, 57 NE i. 

[e] Affidavit required only where 
property is taken or damaged.—Local 
lmprovement Act of June 14, 1897 
§ 19 (4-Starr & C. St. Suppl. Annot. 
[1902] p 164), requiring an affidavit 
of the superintendent of assessments 
as to the making and filing of an 
assessment roll, stating that affiant 
examined the records for the names 
of owners of property against which 
benefits were assessed, that the 
names of such owners were correctly 
shown, and the residence correctly 
stated, etc., applies only to assess- 
ments for improvements which are 
such as to involve the taking or 
damaging of property. Roberts v. 
Evanston, 218 Ill. 296, 75 NE 923. 

38. Washington Park Club v. Chi- 
cago, 219 Ill. 323, 76 NE 383; Con- 
way v. Chicago, 219 Ill. 295, °76 NE 
384; Sault Ste. Marie v. Minneapolis, 
R. Co., 192 Mich. 65, 158 NW 


oral Thus, if the charter or stat- 
ute does not require a specific in- 
dorsement that the tax equals the 
amount of the cost of the improve- 
ment, no such indorsement is neces- 
sary. Sault Ste. Marie v. Minne- 
apolis, ete., R. Co., 192 Mich. 65, 158 
NW 164 [dist Adams v. Bay City, 78 
Mich. 211, 44 NW 138, on the ground 
that in that case it appeared that 
the charter required a special in- 
dorsement that the tax equaled the 
amount of the cost of the improve- 
ment]. 

4. Harrell v. Storrie, (Tex. Civ. 
A.) 47 SW 838. 


5. Sorchan v. Brooklyn, 62 N. Y. 
339 [aff 3 Hun 562, 6 Thomps. & C. 
316]. 

é Kankakee v. Illinois Cent, R. 
Co.,: 263 Ill. 589, 105 NE 731. 

7. Peo. v. Springer, 106 Ill. 542; 
Sanderson vy. La Salle, 57 Ill. 441. 

8. Himmelman v. Danos, 35 Cal. 
441; Central R. Co. v. Bayonne, 35 
Nid. La.832. ; 

[a] Extension of time.—Under the 


charter of Bayonne, the council may 
grant further time for filing the map 
and report of commissioners of as- 
sessment, after the statutory time 
for filing the same has expired, pro- 
vided such grant is not unreasonably 
delayed. State v. Bayonne, 51 N. J. 
L, 428, 17 A 971. 


[44 C.J.] 677 


sary that it should be in the exact language pre- 
seribed by statute, but it will be sufficient if there 
is a substantial compliance with the statutory re- 
Where the official assessment as en- 
tered in the tax roll is signed and verified by the 
assessors, a signing of the preliminary lst made by 
them from which the official assessment was made 
up is not necessary, it being nothing more than a 
memorandum from which the official assessment was 
Where the assessment roll is amended by 
order of court, a new affidavit is not required.® 

[§ 3143] d. Return, Filing, and Recording. Statu- 
tory requirements as to the time of return,’ filing,® 
and recordation® of assessments must be substan- 
tially complied with to give validity to the assess- 
ment, the requirements of the statutes being con- 
sidered mandatory.?° 

[§ 3144] 16. Presumptions as to Validity of As- 


Constr. Co. v. Curd, 
177 473; Stokes v. 
Watkinson, 53 Cal. A. 164, 201 P 134; 
S. M. Bernard Co. v. Los Angeles, 
18 Cal. A. 626, 124 P 88. Compare 
Bridgeport v. Giddings, 43 Conn. 304 
(failure to have a commissioners’ re- 
port of assessment recorded as re- 
quired by statute does not invali- 
date the assessment, it -being in- 
tended for the preparation of the 
assessment and not for constructive 
notice to parties interested); Uvalde 
Co. v. Kenney, (Tex. Civ. A.) 291 
SW 622 (although the city clerk 
failed to record the conclusion of the 
council as to levying paving assess- 
ment, aS required by ordinance, re- 
citals in subsequent proceedings of 
council and in a certificate based 
thereon that, on hearing, and as a 
result of it, council found the assess- 
ment was. authorized, made a prima 
facie case in favor of the assess- 
ment). 4 

[a] ‘Whe purpose of the recording 
is to impart notice, by an inspection 
of the record, to the owners of the 
lots assessed, aS well as to others 
interested in transactions concerning 
the property.” S. M. Bernard Co. 
v. Los Angeles, 18 Cal. A. 626, 632, 
124 P 88. 

[b] Usual method of recording 
other official documents (1) by copy- 
ing them at length in a book of 


9. Federal 
179 Cal. 479, 


"records to be kept for that purpose 


is the proper method for a recorda- 
tion of assessments, warrants, etc. 
Federal Constr. Co. v. Curd, 179 Cal. 
479, 177 P 478. (2) Recordation by 
insertion of copies in a loose leaf 
book kept open for public inspection 
has been held sufficient. Stokes v. 
Ee hag 53 Cal. A, 764, 201 P 
134 

[c] Certificate of record. — (1) 
When the assessment, diagram, war- 
rant, and sworn return of demand 
of payment for a street improvement 
in San Francisco are recorded in the 
office of the superintendent of streets, 
a certificate of their recording should 
be attached to the same, signed by 
the superintendent. Without such 
certificate, the record is valueless. 
Himmelman v. Danos, 85 Cal: 441. 
(2) In an action to enforce a lien 
for street work, defendant’s conten- 
tion that the record shows that the 
warrant, assessment, and diagram 
were not properly recorded ag re- 
quired by the terms of the ordinance 
is not warranted, where the record 
shows they were indorsed as having 
been duly recorded on the day of 
their filing for record, the fair in- 
tendment from this showing being 
that indorsement was made upon the 
originals, where it should appear, and 
the fact that such indorsement was 
eollective as to all three documents 
is too technical to deserve considera- 
tion. McGinn v. Van Ness, 40 Cal. 
A. 600, 181 P 70, 1838 P 950. 

10. Peo. v. Springer, 106 Ill. 542; 
and cases supra this section. 
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sessment and Effect as Evidence't—a. In General. 
The general rule is that all presumptions are in 
favor of the validity of assessments for local im- 
provements ;'? and while these presumptions are not 


conclusive,!? the burden of proof 


11. In proceedings to: 
Confirm assessments see infra § 3204, 
Set aside or enjoin enforcement of 
assessment see infra. §§ 3235, 3285, 
3328, 


12. U. S.—Bellingham Bay, etc., 
R. Co. v. New Whatcom, 172 U. S. 
314, 19 SCt 205, 48 L. ed. 460. 

Ala.—Hood vy. Bessemer, 213 Ala. 


225, 104 S 325; Dothan Nat, Bank v. 
Hollis, 212 Ala. 628, 108 S 589; Grant 
Vv. Birmingham, 210 Ala, 239, OAS 
3 


731. 

Ark.—Ahern y. Texarkana Pav. 
Impr. Dist. No. 32, 168 Ark. 385, 270 
SW 518; Paving Dist. Nov gov. Meyer, 
158 Ark. 610, 250 SW 892; Lewis v. 
Forrest City Special Impr. Dist., 156 
Ark, 356, 246 SW 867; Texarkana 
Waterworks Impr. Dist. No, 22 v. 
Southwestern Gas, etc., Co., 121 Ark. 
105, 180 SW 764; MeDonnell vy. Little 
Rock Impr. Dist. No. 145, .97..Ark. 
334, 183 SW 1126; Matthews v. Kim- 
ball, 70 Ark. 451, 66 SW 651, 69 SW 
547. 


Cal.—Larsen vy. San Francisco, 182 
Cal. 1, 186 P 757; City St. Impr. Co. 
Vv. Laird, 138 Cal. 27; (TO: P 916+ ‘San 
Francisco Pav. Co. v. Bates, 134 Cal. 
39, 66 P 2; Edwards v. Berlin, 123 
Cal. 544, 56 P 432; Buckman v, Lan- 
ders, 111 Cal. 347, "43 P 1125. 

Colo.—Pueblo v. Robinson, 12 Colo. 
DIS,” 2VP 899. 

Ida.—Dement v. Caldwell, 22 Ida. 

Ottawa, 318 Ill. 463, 


62, 125 P 200. 

Ill.—White v. 

149 NE ‘521; Chicago v. Smith, 310 
Ill, 244, 141’ NE TOTTt Beok*v. Omen, 
290 Ill. 59, 124 NE 860; Peo. v. Glick, 
282 Til, 198, 118 NE 466; Chicago vy. 
McKinlock, 256 Ill. 38, 99 NE 858; 
Sheedy v. Chicago, 221 Ill. 111, 77 
NE 539; Chicago Union Tract. Co. 
v. Chicago, 207 Ill. 607, 69 NE 808; 
Philadelphia, ete., Coal, etc., Co. v. 
Chicago, 158 Ill. 9, 41 NE 1102; 
Waggeman v. North Peoria, 155 n 
545, 40 NE 485; Chicago, etc., Ry Co: 
v. Chicago, 139 Tl. 573, 28 NE 1108; 
Pike v. Peo., 84 Ill. 80; McAuley v. 
Chicago, 22 Ill. 563. 

Ind.—Mock v. Muncie, 32 NE 718; 
Wilheim v. Indianapolis, (A.) 154 NE, 
496; Logansport v. Webster, 45 Ind. 
A, 499, 91 NE 36. 

Iowa.—In re Resurfacing Fourth 
St., 211 NW 375; Curtis v. Dunlap, 
202 Towa 588, 210 NW 800; Hahn v. 
Le Mars, 197 Iowa 292, 197 NW 8; 
Illinois Cent. R. Co. v. Pomeroy, 196 
Iowa 504, 194 NW 913; Dickinson v. 
Guthrie Center, 185 Iowa 541, 170 
NW 759; Chicago, etc., R. Co. v. Ham- 
ilton County, 182 Iowa 60, 162 NW 
868, 165 NW 390; Chicago, etc., R. 
Co. v. Centerville, "172 Iowa 444, 153 
NW 106, 154 NW 596; Jones v. Shel- 
don, 172 Iowa 406, 154" NW 592; Andre 
Lene ee hte 141 Iowa 65, 117 NW 
a ae Vil sBll .City, 266 "2 
1638. 

Ky.—Anderson vy. Bitzer, 49 SW 
442, 20 KyL 1450; Parkman v. Redd, 
2 Ky. Op. 274. 

Mass. bos v. Newton, 241 Mass. 
229, 186 NE 643. 

Mich.—Auditor-Gen,. v. Maier, 95 
Mich, 127, 54 NW 640. 

Minn.—Meyer’s App., 158 Minn. 433, 
197 NW 970, 199 NW 746; Stillwater 
v. Henningsen, 109 Minn. 132, 123 NW 
289; State v. Ramsey County Dist. 
Ct., "80 Minn. 293, 838 NW 1838. 

Mo.—Barber Asphalt Pavi“Co, vi, 
Ullman, 137 Mo, 548, 38 SW 458; 
Jones v. Plummer, 137 Mo, A. 337, 
118 SW 109. 

Mont.—Stettheimer v. Butte, 62 
Mont. 297, 204 P 1039; Beck v. Hol- 
land, 29 Mont. 234, 74 ’P 410. 
Nebr.—Medland vy. Linton, 60 Nebr. 
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is on parties at- 


249, 82 NW 866. 

N. J.—Youngster v. Paterson, 40 
N. J. L. 244, 

N. Y.—Garratt v. Canandaigua, 1395 
N. Y. 486, 32 NE 142; In re Voorhis, 
OI SINE tea. « "668; In re Brady, Sor NM 
268; In re Hebrew Benev. Orphan 
Asylum Soc., 70 N. Y. 476; Doughty 
v. Hope, 1 N. Y. 79; Bath v. Stocum, 
206 App, Div. 179, 200 NYS 520; 
Peo. v. Reis, 109 App. Div. 748, 96 
NYS 597; Delaware, etce., Ganal Co. 
Vv. Buffalo, 39 App. Div. 333, 56 NYS 
976 [aff 167 N. Y. 589 mem, 60 NE 
1119 mem]; Providence Retreat v. 
Buffalo, 31 App. Div. 635, 53 NYS 
1113 [reh den 29 App. Div. 160, 51 
NYS 654]; Lyth v. Buffalo, 48 Hun 
175, 15 NYSt 477; Parker v. Wallace, 
80 Misc. 425, 142 NYS 523; Matter 
of Ferris, 10 NYSt 480; Tifft  v. 
Buffalo, 8 NYSt 325 [rev on other 
grounds 7 NYS 633 (aff 130 N. Y. 
695 mem, 30 NE 68 mem)]. 

N. C.—Gallimore v. Thomasville, 
191 N. C. 648, 182 SE 657; Anderson 
v. Albemarle, 182 N. C. 434, 109 SEH 
262; Justice v. Asheville, 161 N. C. 
62, 76 SE 822. 

Oh.— Wolf vv. Cincinnati,'-l \Ohy Ac 
439, 20 Oh. Cir. Ct. N. S. 566, 34 Oh. 
Cir. Ct. 247; Benham y. Cincinnati, 4 
Oh. Cir. Ct. N. S. 36726 Oh Cir, Ct. 
17; Hendrickson v. Toledo, 3 Oh. Cir. 
CEN (S85 239 Oh?) Ciry eC 2565 
Funke v. Cincinnati, 21 OhNPNS 
zee Steiner v. Lima, 8 “OhNPNS 

Okl.—Crawford v. Cassity, 78 Okl. 
261, 190 P 412; Newman vy. Warner- 
Quinlan Asphait Co., 71 Okl, 284, 177 

375; Rawlins v. Warner- Quinlan 
Asphalt Co., 70 Okl: 309, 174. P 526. 

Or.—Cormack  v. Cormack, 82 Or. 
108, 160 P 380; Dillon v. Beacom, 67 
Or, 118, 134 P 778, 135 P 336; Clinton 
v. Portland, 26 Or. 410, 38 P 407; 
Barkley v. ‘Oregon City,’ 24 Or. B15, 
33 P 978; Van Sant v. Portland, 6 


Or) 396 

Pa.—In re West Liberty Ave. 
Sewer, 54 Pa. Super. 242; Register 
v. Lower Merion Tp., 20 Pa. Dist. 
902; McKeesport Borough vy. Harri- 
son, 27 PittsbLegJ 57. 

Tenn.—Rockwood v. Rodgers, 154 
Tenn. 638, 290 SW 3881. 

Tex.—Nalle v. Austin, 23 Tex, Civ. 
A, 595, 56 SW 954. 

Wash.—In re Ninth Ave., 79 Wash. 
674, 141 P 61; Seattle Mattress, etc., 
Corin: Seattle, 69 Wash, 666, 125 Pp 
1018; Gerlach vy. Spokane, 68 Wash. 
589, 124 P 121, 85 Wash. 129,'147 P 


870; Shryock v,. Hannenen, 61 Wash., 


296, 112 P 3877; In re South Shils- 
hole Place, 61 Wash. 246, 112 P 228; 
New Whatcom jy. Bellingham Bay, 
etc,,, R. Co; 16° Wash: 13%; 47° P< 2387: 
Seattle v. Smith, 8 Wash. 387, 36 P 

W. Va.—Huntington Engineering 
Co... v. Gallaher, 101 W. Va. 110, 132 
SE 866. 

Wis.—Wright v, Forrestal, 65 Wis. 
841, 27 NW 52; Stringham v. Osh- 
kosh, 22 Wis. 326. 

“All presumptions are in favor of 
the regularity of the assessment 
proceedings. Errors or mistakes 
therein, in order to avail an objector, 
must be shown affirmatively.” *Shry- 
ock v. Hannenen, 61 Wash. 296, 300, 
ale Wedd Sab a 

13. Chamberlain v. Cleveland, 34 
Oh. St. 551, 

14 Ark.—Clarendon Impr. Dist. 
No. 1 v. St. Louis Southwestern R. 
Co., 99 Ark. 508, 189 SW 308; McDon- 
nell v. Little Rock Impr. Dist. No. 
145, 97 Ark. 334, 1383 SW 1126; Texar- 
kana Impr. Dist. No. 5 v. Offen- 
hauser, 84 Ark, 257, 105 SW 265. 

Cal.—City St. Impr. Coswittiaird, 


tacking the validity of assessments to show that 
they are invalid.1* 
that, in the absence of any proof to the contrary, 
it must be presumed that official duty has been regu- 
larly and properly performed.*® 


The reason usually assigned is 


138 Cal. 27, 70 P 916; San Francisco 
Pay, Co..v. Bates, 134 Cal, 39, 66 
2" 
Ida.—Dement v. Caldwell, 22 Ida. 
62, 125 P 200. 


Tll.—Peo. v. Glick, 282 Ill, 198, 118 
NE 466; McAuley v. Chicago, 22 Il. 
563. 


Ind.—Woodruff Place v. Raschig, 
147 Ind. §17, 46 NE 990. 

Iowa.—In re Resurfacing Fourth 
St., 211 NW 375; Curtis v. Dunlap, 
202 Iowa 588, 210 NW 800; Tjaden 
v. Welisburg, 197 Iowa 1292, "198 NW 
772; Dickinson v. Guthrie Center, 185 
Iowa 541, 170 NW 759; Jones v. Shel- 
don, 177 Towa 406, 154, NW 592. 

Kan.—Argentine v. Simmons, 54 
Kan. 699, 39 P 181. 

Ky. —Augusta v. Taylor, 65 SW 8537, 
23 KyL 1647; Delafield v. Bowling 
Green, 11 Ky. Op. 71. 


Mass.—Driscoll v. Northbridge, 210 
Mass. 151, 96 NE 59; O’Connell v. 
Malden First Parish, 204 Mass. 118, 
90 NE 580. 
Mich.—Auditor-Gen, v. Maier, 95 
Mich. 127, 54 NW 640. 
Minn, —Meyer's App., rig Minn. 433, 
197 NW 970, 199 NW 74 
Mo.—Rolla_ v. Selasne, 189 Mo. 
A, 252, 175 SW 241. 
Mont.—Stettheimer vy. Butte, 62 
Mont. 297, 204 P 1039. 
Nebr.—Superior v. Simpson, 209 
NW 505; Whitla v. Connor, 114 Nebr. 
526, 208 NW 670. 
N. Y.—In re Brady, 85 N. Y. 268; 
Hooker v. Rochester, 30 NYS 297. 
N. C.—Anderson v. Albemarle, 182 
N. C.. 484, 109 SE 262. 
Oh.—Cincinnati v. Polster, 96 Oh. 
St. 155, 117 NE 155; Prentice v. To- 
ledo, 11 Oh. Cir. Ct. N.S. 299, 30 Oh. 
Cir. Ct. 568; Close v. Parker, 11 Oh. 
Cirh) Gti N.S. 85, 30 Oh. Cir. Ct. 
384; Yaryan v. Toledo, 8 Oh. Cir. Ct. 
N. 8. 1,.28 Oh, Cir. Ct, 259° fafi T6sOn, 
St. 584 mem, 81 NE 1199 mem]; Hen- 
drickson v. Toledo, 3 Oh. Cir. Ct. 
N. 8S. 365, 23 Oh. Cir, Ct, 256;"Yost 


ve Toledo, etc:,' Cent. Rio "2 Oh. 
Se Oty oN) 82) 619,924 One eCira ict: 
169. 


Okl.—Crawford v. Cassity, 78 Okl. 
261, 190 P 412; Newman v. Warner- 
ys be Asphalt Co., 71 Okl. 284, 177 


Asphalt Co., 70 Okl. 309, 174 P 526; 
cat 4 v. Stillwater, 49 Okl. 560, 153 
Be : 


Pa.—Philadelphia vy. Burk, 288 Pa. 
383, 135 A 635; Philadelphia vy. Crew- 
Levick Co., 278 Pa. 218, 122 A 300; 


Beaumont v. Wilkes-Barre, 142 Pa, 
198, 21 A 888. 
Tenn.—Jordan  v. Siskin 148 


Tenn. 337, 255 SW 387 

Wash. — Gerlach ef ” Spokane, 68 
Wash. 589, 124 P 121, 85 Wash. 129, 
147 P 870; Shryock v. Hannenen, 61 
py os 296, 112 P 377. 

Wis. Wright v. Forrestal, 65 Wis. 
341, 27 NW 5 

15. Mich. 5S amines v. Hoff- 
man, 132 Mich. 198, 938 NW 259; 
Shimmons v. Saginaw, 104 Mich. 511, 
62 NW 725. 

Minn.—State.v. Ramsey County 
Dist. Ct., 80 Minn. 298, 83 NW 183. 

Mo.—Barber Asphalt Pave Cow 
Ullman, 137 Mo. 5438, 38 SW 458. 

Mont.—Beck v. Holland, 29 Mont. 
234, 74 P 410 (under express statu- 
tory provision). 

N. C.—Anderson y. Albemarle, 182 
N. C. 434, 109 SE 262, 

Or.—Clinton Vv. Portland, 26 Or. 410, 
38 P 407. 

“It is one of the first principles of 
justice to presume that a party has 
acted legally until the contrary is 
proven.” Meyer’s App., 158 Minn. 
433, 436, 197 Nw 970, 199 NW 746. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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| 


Rawlins v. Warner-Quinlan . 


953 3145- 3146] 


r 3145] b. Particular Presumptions. Applying 
the rule just stated,'¢ it will be presumed that 
the preliminary steps necessary to give jurisdiction 
to make the improvement were taken;!7 that the 
street or other place improved was within the ter- 
ritorial limits of the municipality;18 that the bound- 
aries of the assessment or taxing district were 
properly fixed;'® that the improvement ordinance 
is valid ;?° that the improvement was necessary 5” 
_ that the property assessed was benefited by the im- 
provement?” to the extent?? and not in excess of? 
the amount assessed against it; that all the property 
benefited was included in the assessment ;”° that 
property not assessed or omitted from the assess- 
ment district was not benefited ;?° that the property 
included in the assessment was so located as to be 
subject to assessment;?’ that the proper method 
of apportionment was employed in making the as- 
sessment ;?° that, where part of a lot was condemned 
‘for a street, that portion of it taken for the street 
was excluded in estimating benefits to the lot;?° 
that a statement in the commissioners’ report that 
they had not exceeded the statutory limit in fixing 
the amount of assessments was true;°° that all pro- 
ceedings preliminary to the final assessment were 
regular ;*1 that all steps necessary to the validity 
of an assessment roll had been taken;*? that those 
making it up exercised some judgment and disere- 
tion;?* and that the work done in making the im- 
provement was satisfactory.** And it has been held 


16. See supra § 3144. 
17. Ark.—Dunbar v. Dardanelle Oh.—B 
St. Impr. Dist. : No:e1, 172. Ark, 656, | Cir...Ct: 


290 SW_ 372. 
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Mont. 297, 204 P 1039. 

enham vy. Cincinnati, 
Nee 86; 26j/0h 0 Cir sete 17. 
Wash.—Gerlach 
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that recitals, in an ordinance. levying a street as- 
sessment, that notice and opportunity for hearing 
were given is prima facie evidence of that fact.?° 
Where, under the statute, an assessment roll makes 
a prima facie case that the property is benefited to 
the extent of the assessment,?* this prima facie case 
cannot be overcome except by evidence;** but it has 
been held that in order that an assessment roll be 
prima facie evidence of the regularity of the pro- 
ceedings it must have on its face such authentica- 
tion and certification as constitutes it a warrant 
for the collection of taxes;*® and that a certificate 
improperly signed is not sufficient under a statute 
making such certificate prima facie evidence of the 
regularity of an assessment.?® Where an assessment 
roll shows that the commissioners were appointed to 
assess the cost of paving an entire street, it will not 
be presumed that they excluded from their estimate 
the cost of paving that part of the street occupied 
by ear tracks and which it was the duty of the car 
company to pave.*° 

[§ 3146] c. Burden of Proof as to Particular Mat- 
ters. Applying the general rule above stated,*! the 
burden of proof is on one who challenges the au- 
thority of the municipality to order the cost ‘of 
an improvement to be assessed on abutting property 
owners to show want of authority to do so;* to 
show that property assessed was exempt from as- 
sessment ;** to show that property assessed was not 
benefited “at to show that the assessment exceeded 


239, 97 S- 731. 

28. Cal.— Harney v. Benson, 1138 
Cal,. 314, 45 P 687. 

Colo,-Pueblo v. Robinson, 12 Colo. 


4 Oh. 
v. Spokane, 68 


Ill.— Pike v. Peo., 84 Ill. 80. 
Minn.—Meyer’s App., 158 
433, 197 NW 970, 199 NW 746. 
N. C—Gallimore v. Thomasville, 
191 N. C. 648, 132 SE 657. 
Oh.—Hendrickson v. Toledo, 3 Oh. 
Cir. Ct. N. S. 355,.23 Oh. Cir. Ct. 256. 
[a] Thus it will be presumed: (1) 
That the council performed its duty 
to ascertain and determine whether 
the signers of the petition for the 


Minn. 


improvement were duly qualified 
and that it satisfied itself of the 
qualifications of the petitioners. 


Meyer’s App., 158 Minn. 433, 197 NW 
970, 199 NW 746. (2) That "the sign- 
ers of the petition for the improve- 
ment constituted a majority in value 
of the owners of the real property 
in the district. Dunbar v. Darda- 
nelle St. Impr, Dist. No. 1, 172 Ark. 
656, 290 SW 372; Henry v. Siloam 
Springs Pav. Tmpr. Dist. No. 3, 170 
Ark. 673, 280 SW 987. 

18. oodruff Place v. Raschig, 
147 Ind. 517, 46 NE 990. 

19. Powers v. Grand Rapids, 98 
Mich. 393, 57 NW 250. 

20. Grecian v. Hill City, (Kan.) 
256 P 163. 

21. Chicago v. Smith, 310 Ill. 244, 
141 NE 707. j 

22. Ark.—Lewis v. Forrest City 
Special Impr. Dist., 156 Ark. 356, 246 
SW 867; Fayetteville Sewer Impr. 
Dist. No. 1 v. Pollard, 98 Ark. 543, 
136. SW. 957; Matthews v. Kimball, 
70 Ark. 451, 66 SW 651, 69 SW 547. 

Cal _—-Hunt v. Manning, 24 Cal. A. 


44, 140 P 39. 
Colo.—Milheim v. Moffat Tunnel 


Impr. Dist., 72 Colo. 268, 211 P 649, 
658 [cit Cye, per Allen, J] (recogniz- 
ing rule). 

Ill.— Peo. v. Latham, 203 Ill. 9, 67 
“NE 408. 


Iowa.—Johnson v. Waterloo, 202 
Iowa 617, 210 NW 755; Chicago, etc., 
R. ‘Co. v. Centerville, 172 Iowa 444, 
153 NW 106, 154 NW 596. 

Mo.—In re Oak St., 308 Mo. 494, 273 
Sw 105; Mullins v. Mt. St. Mary’s 
Cemetery Assoc., 268 Mo, 691, 187 SW 


1169. 
Mont.—Stettheimer  v. Butte, 62 


Wash, 589, 124 P 121, 85 Wash, 129, 
14:7. 870: In re South Shilshole 
Place, 61 ‘Wash. 246, 112 .P -228; 
Northern Pac. R. Co. v. Seattle, 46 
Wash. 674, 91 P 244, 128 AmSR 955, 
12 LRANS 121. 

[a] Benefit different from that ac- 
cruing to general public. —Property 
in immediate locality of street im- 
provement presumptively receives 
benefit entirely different from that 
which inures to public at large, al- 
though street is to become part_ of 
most used thoroughfare in city. Chi- 
cago v. Marsh, 250 Ill. 512, 95 NE 473. 

[b] Benefit to all property in dis- 
trict.—There is a presumption that 
a proposed improvement to be made 
through the organization of the spe- 
eial local improvement district would 


result in a benefit to all the real 
property in the district. Lewis v. 
Forrest City Special Impr. Dist., 156 
Ark. 356, 246 SW 867. 

23. Cal.—Harney v.' Benson, 113 
Cal, 314, 45: P68 7. 


Colo.—Hildreth v. 
Colo. 79, 105 P.107; Denver v. Ken- 
NGEGAY;si904 COLO. 80; 080) Be 220d... 
Pueblo y. Robinson, 12 Colo. 593, a1 
Evsg9: 

Il].— Chicago. v. Marsh, 250 Ill. 512, 
95 NE 4738. 

Mass.—Driscoll v. Northbridge, 210 
Mass. 151, 96 NE 59. 

Mich.—Powers v. Grand Rapids, 98 
Mich, 3938, 57 NW_ 250. 

Minn.—State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCasi916B 189. 

Nebr.—Medland vy. Linton, 60 Nebr. 
249, 82 NW 866, 

Tenn.—Rockwood y. Rodgers, 154 
Tenn. 638, 290 SW 881. 

24, See cases supra note 23. 

Exceeding benefits see supra § 3072. 

25. Govers v. New Rochelle, 95 
Misc. 352, 159 NYS 221 [aff 177 App. 
Div. 9384 mem, 164 NYS 1093 mem 
(aff 226 N. Y.. 682 mem, 123 NE 866 


mem) ]. 

26. Sheedy v. Chicago, 221 Ill. 111, 
77 NE 539; Mock v. Muncie, (Ind.) 
32 NE 718; "Seattle Mattress, etc., Co. 
v. Seattle, 69 Wash. 666, 125 P 1013. 


27. Grant v. Birmingham, 210 Ala, 


Longmont, 47 


593,), 21. P 899: 
Iowa.—Jones v. Sheldon, 172 Iowa 
406, 154 NW 592. 


Ky.—Anderson v, Bitzer, 49 SW 
442, 20 KyL 1450. 
Oh.—Funke v. Cincinnati, 21 3On 


NPNS 13. 

Wash.—Gerlach _ y. Spokane, 68 
Wash. 589, 124 P 121, 85 Wash. 129, 
47 P 870. 

29. Waggeman v. North Peoria, 
155 Ill. 545, 40 NE 485. 

30. Matter of Avenue D, 122 App, 
Div. 416, 106 NYS 889 [aff 192 N.Y. 
575 mem, 85 NE 1106 mem], 

31. Webster v. Independent Constr. 
Co., 80 Ind. A. 499, 189 NE 150 

32. Auditor-Gen. vy. Hoffman, 132 
Mich. 198, 93 NW 259; Delaware, etc., 
Canal Co. v. Buffalo, 39 App. Div. 3597 
56 NYS 976 [aff 167 N. Y, 589 mem, 
60 NE 1119 mem]; Tifft v. Buffalo, 
8 NYSt 325 [rev on other grounds 7 
NYS 633 (aff, 130 N. Y. 695 mem, 30 
NE 68 mot de Doughty y. Hope, 3 
Den. (N. Y.) 249. 

33. Clark v. Chicago, 229 Ill. 363, 
82 NE 370. 

34. Buckman v. Landers, 111 Cal. 
347, 43 P 1125. 

35. Power v. Breckenridge, (Tex. 
Civ. A.) 290 SW 872, } 

36. See statutory provisions, 

37. Chicago v. Hirschl, 375 Ill. 60, 
113 NE 899; Holmes v. Harvey, 324 
HT AS sa 155 NE 3385; Chicago v. 
Maree, 350 Tl, 512, 95 NE 473; Porter 

v. Chicago, 176 Ill. 605, 52 NE’ 318. 

°38. Hamilton v. Chopard, 9 Wash. 
352, 37 P 472. 

39. Warren v. Ferguson, 108 Cal. 
635, 41 P 417; Rauer v. Lowe, 107 
Cal, 229, 40 P 337. 

40. Chicago v. Cummings, 144 Tl. 


446, 83 NE 34; Davies v. Saginaw, 
87 Mich. 439, 49 NW’°667. 

41. See supra § 3144, 

42. Whitla v. Connor, 114 Nebr. 


526, 208 NW 670. 

43, Philadelphia v. Burk, 288 Pa. 
883, 1385 A 635. 

44, Burrus v. Argenta Sewer Impr. 
Dist. No, 1, 134 Ark. 10, 203 SW 20; 
Matson v. ‘Mitchell, (Iowa) 179 NW 
173; Stettheimer v. Butte, 62 Mont. 
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the benefit received*® or was in excess of the amount 
limited by statute;*® to show that there were de- 
fects in proceedings preliminary to the assessment ;47 
to show that the method of apportionment used in 
making the assessment was erroneous;*® to show 
that the apportionment was unequal,*® inequitable,°° 
or arbitrary ;°* or to show that lots omitted from the 
assessment were benefited by the improvement.°? 

[§ 3147] d. Conclusiveness**—(1) In General. An 
assessment made in a proceeding not authorizing 
the making of any assessment is not conelusive.®* 
The fact that land was assessed for a special assess- 
ment in the name of a particular person is not res 
judicata as to ownership in subsequent litigation,°° 
for the reason that the assessment is made upon 
the land, not against the owner, and title is of little 
consequence.°® 

[§ 3148] (2) Evidence Impeaching Assessment. 
The official certificates of commissioners of assess- 
ment are entitled to great weight as evidence and 
are held erroneous only upon convincing proof,** 
and such commissioners are not competent witnesses 
to impeach their own estimate,®® nor are their decla- 
rations competent evidence for this purpose.®® 

[§ 3149] 17. Certificate, Bond, Warrant, or Spe- 
cial Tax Bill against Specific Property—a. In Gen- 


297, 204 P 1039; Hendrickson vy. To- 58. 
ledo, 3 Oh. Cir. Ct. N. S. 355, 23 Oh, 
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Belleville v. 
1386, 112 NE 368; Ryder v. Alton, 175 


{ 
e 


eral. Whether the issue of certificates, special tax 
bills, or warrants is the next step in the assessment 
proceedings depends on the provisions of the par- 
ticular statute, charter, or ordinance under which 
the assessment is made.°° <A special tax bill is not 
invalidated by failure literally to comply with all 
the requirements of the ordinance ordering the im- 
provement, when such noncompliance does not affect 
substantial rights of property owners.*+ Nor is such 
bill invalidated because the operation of the im- 
provement may create a nuisance outside of the 
district.°* But a substantial departure from the 
authority given by statute or charter,®* or a non- 
compliance with some indispensable statutory re- 
quirement prior to the issuance of a tax bill or 
certificate,®* will invalidate it. 

Bonds.®> By the provisions of some statutes, on 
failure of the owner to pay an assessment within 
a designated time, a bond shall be issued upon the 


assessment,®* and the bond constitutes the contract’ 


and in effect creates a power of sale whereby the 
contractor may enforce the lien of the assessment 
against the property described in the bond. | An 
assessment bond represents the outstanding unpaid 
portion of the assessments for which the series of 
bonds is issued.6* While the term of the bonds 


A, 578, 158 SW 888; Parker-Washing- 
ton Co. v. Meriwether, 172 Mo. A. 


Mitchell, 273 Il. 


(§§ 3146-3149 


Gir Otay. 

45. Tjaden v. Wellsburg, 197 Iowa 
1292, 198 NW 772; O’Connell v. Mal- 
den First Parish, 204 Mass. 118, 90 
NE 580: Prentice v. Toledo, 11 Oh. 
Gir Vet, No S)')29970 30 nObs "Cir "Er, 
568; Yost v. Toledo, etc. Cent. R. 
Go. 2 Oht Cir Cr SAN. SS! 75195) 24 On. 
Gir, Ct. 169; Andrix v. Columbus, 3 
OhNPNS 368. 

46. Jordan v. Cleveland, 148 Tenn. 
337, 255 SW 377. 

47. San Francisco Pav.’ Co. Vv. 
Bates, 134 Cal, 39, 66 P 2; Hooker v. 
Rochester, 30 NYS 297; Yaryan_ v. 
Toledo, 28 Oh. Cir. Ct. 259, 8 Oh. Cir. 
Ct. N. S. 1 [aff 76 Oh. St. 584 mem, 
81 N® 1199 mem]; Hendrickson _v. 
Toledo, 23 Oh. Cir. Ct. 256, 3 Oh. Cir. 
Ct. N. S. 355. 

48. Philadelphia v. Crew-Levick 
Co., 278 Pa. 218, 122 A 300. 

49. Clarendon Impr. Dist, No. 1 v. 
St. Louis Southwestern R. Co., 99 
Ark. 508, 189 SW 308. 

50. Prentice v. Toledo, 11 Oh, Cir. 
CEN, 'S. 299, 30 Oh. Cir. Ct. 568. 

51. Wright v. Forrestal, 65 Wis. 
341, 27 NW 52. 

52. Burr v. Parker, 10 Oh. Cir. Ct. 
N. S..550, 30 Oh. Cir. Ct. 297. 

53. Conclusiveness of: 
Apportionment see supra § 3099. 
Determination as to: 

Pxtent and amount of benefits see 

supra § 2994. 

Necessity, ¢haracter, extent, and 
location of improvement see 
supra § 2870. 

Property benefited see supra § 2993. 

Tax bill as evidence see infra § 3155. 

54. Armstrong v. St. Paul, 30 
Minn. 299, 15 NW 174; Mayall v. St. 
Paul, 30 Minn. 294, 15 NW 170 [overr 
on other grounds Albrecht v. St. 
Paul, 47 Minn. 531, 50 NW_ 608]; 
Chamberlain v. Cleveland, 84 Oh. St. 
Boly 

55. Jarvis v. Lynch, 91 Hun 349, 
86 NYS 220 faff 257 N.Y. 445, (52 
NE 657]; Brooklyn, etc., R. Co. v. 
Bird, 78 Misc, 688, 188 NYS 826. 

56. Brooklyn,.ete., R. Co. v. Bird, 
supra. 

57. Hegeman v. Passaic, 51 N.- J. 
L. 109, 16 A 62 [rev on other grounds 
b1 NJ. L. 544, 18 A 776]; Jelliff v. 
Newark, 48 N. J. L. 101, 2 A 627 [aff 
AQ ING.) du. 289,12) LA "OO TeY State 
v. Rahway, 39 N. J. L. 646 [aff 40 
INI JOR piss 


Ill, 94, 51 NE 821; Brethold v. Wil- 
mette, 168 Ill. 162, 48 NE 38; Quick 
v. River’ Forest, 130 Ill, 323; 22 NE 
816; Wright v. Chicago, 48 Ill. 285. 
See Hegeman y. Passaic, 51 N. J. L. 
109, 16 A 62 [rev on other grounds 
51 N. J. L. 544, 18 A 778] (that mem- 
bers of a city council are not com- 
petent as witnesses to contradict 
their votes in confirmation of the 
commissioners’ report). 

[a] Thus they cannot impeach 
their own report by showing that the 
oath signed by them and certified by 
the notary was not, in fact, taken. 
Ryder v. Alton, 175 111. 94, 51 NE 821. 

59. Quick v. River Forest, 130 Ill. 
323, 22 NE 816. 

60. See statutory provisions. 

_ Bond on default in payment see 
infra text and notes 65-70. 

61. Gillis v. Cleveland, 87 Cal. 214, 
25 P 351; Granite Bituminous Pav. 
Co. v. McManus, 244 Mo. 184, 148 SW 
621; Boonville v. Stephens, 238 Mo. 
839, 141 SW 1111; Neil v. Ridge, 220 
Mo. 233, 119 SW 619; Weston v. 
Chastain, (Mo. A.) 234 SW _ 350; 
Maryville v. Cox, 181 Mo. A. 254, 167 
SW 1166; Springfield v. Knott, 49 Mo. 
A. 612; Hyerman v. Blakesley, 13 Mo. 
A, 407, 

[a] Rule applied.—(1) A tax bill 
for the proportionate cost which the 
lot ought to bear is not void, because 
the work was not let in one entire 
contract. Hyerman v. Blakesley, 13 
Mo. A. 407. (2) Failure of a paving 
contractor to finish off the curb as re- 
quired will not defeat the entire tax 
bill for the paving assessment. 
Maryville v, Cox, 181 Mo, A. 254, 167 
Sw 1166. (8) The fact that the city 
paid about twenty-five per cent of 
the cost of the improvement, while 
the ordinance provided that the con- 
tractor should accept special tax bills 
for the entire cost, does not invali- 
date the tax bill. ‘The mere fact 
that one-fourth of the appellants’ 
burden is graciously lifted from their 
shoulders is no reason why the other 
three-fourths should be thrown upon 
those who ought not to bear it.” 
Boonville v. Stephens, 238 Mo. 339, 
855, 141 SW 1111, 1116. 


62. Deming v. Springfield, (Mo. 
A.) 224 SW 1004, 
63. Boatmen’s Bank v. Semple 


Place Realty Co., 202 Mo. A, 57, 213 
SW 900; Schulte v. Currey, 173 Mo. 


844, 158 SW 74; Laughlin v. Smith, 
(Tex. Civ. A.) 294 SW 915. 

“The rule is well settled that the 
validity of tax bills depend exclu- 
sively upon a substantial adherence 
to the method and procedure pre- 
scribed by the legislation authorizing 
the particular work and a similar 
adherence to the power granted the 
city to legislate thereon.” Munici- 
pal Securities Corp. v. Moriarty, 195 
Mo. A, 579, 581,°193 SW 892. 

fa] Thus, where work authorized 
to be done on street pavement was 
repair work, provided for by Kansas 
City Charter art 9 § 7, tax bills 
issued to pay for reconstruction 
work, done under §§ 2, 4-6 of the 
same article, were void. Parker- 
Washington Co. v. Meriwether, 172 
Mo. A. 344, 158 SW 74. 

64. Palmetto v. Katsch, 86 Fla. 
506, 98 S 352. 

[a] As for instance where certi- 
ficates are issued before a street has 
been properly established or any 
right of way acquired for that pur- 
pose. Palmetto v. Katsch, 86 Fla. 
506, 98 S 352. 

65. Improvement bonds generally 
see infra XVIII, C;.1;'b. (8). 

66. See statutory provisions. 

[a] Particular statutes construed. 
—Stege v. Richmond, 194 Cal. 305, 228 
P 461; Schaffer v. Smith, 169 Cal. 
764, 147 P 976; German Sav., etc., 
Soe. v. Ramish, 138 Cal. 120, 69 P 
89, 70 P 1067 (Street Bond Act of 
Febr: 27, '1893' ESt.. (1898) 3884 )y 
Ramish v. Hartwell, 126 Cal. 443, 58 
P 920; Blackwell v. Coeur D’Alene, 
13 Ida, 857, 90 P 858 (Sewer Impr. 
Act of Febr, 24, 1905 [Sess. L. (1905) 
p 3840]); Shirk v. Rupp, 167 Ind. 509, 
78 NE 242, 79 NE 490 (Acts [1901] 
c 231 § 6); Scott v. Hayes, 162 Ind. 
548, 70 NE 879 (Barrett L. [Burns 
St. Annot. (1894) §§ 4290, 4294— 
4296]); Scott v. Hayes, 162 Ind. 
548, 70 NE 879; Jessen v. Pierce, 25 
Ind, A. 222, 57 NE 941 (Burns St. 
Annot. [1894] § 4297); Schroeder v. 
Raymond, 117 Wash. 238, 200 P 1092, 
204 P 180 (Remington Code [1915] 
§ 7892-51). 

67. Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962. 

Action on assessment bond see 
infra §§ 3467, 3468. 

68. National Exch, Bank y..Smith, 
63 Ind. A, 574, 114 NE 881. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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must be determined before the warrant is issued, 
there is nothing in the statute or in the object and 
purpose of the Bond Act requiring an earlier deter- 
mination, and the determination may be made at 
any time before the warrant is issued.°® Notice that 
a particular assessment bond is not issued to cover 
the assessment of particular real estate, except as 
to the amount of such assessment as a part of the 
correct sum for which the bonds were issued, is 
imputed to the owner of the property assessed.” 

[§ 3150] b. Form and Contents—(1) In General. 
All statutory provisions as to form and contents of 
certificates of assessment or special tax bills must 
be substantially complied with to render the same 
valid ;** but substantial compliance will suffice,7? and 
as a rule it is not necessary that special tax bills 
shall show that every step necessary to their valid- 
ity has been taken,”* nor need they expressly show 
the computation upon which the tax was appor- 
tioned."4 : 

Date. An assessment certificate is not void as 
showing on its face that no assessment had been 
made until after the completion of the improvement, 
where the certificate, although dated after comple- 
tion of the work, recited authority of previous 
proceedings by the city providing for payment by 
the owner of his pro rata cost of the improvement.*® 

Installments. If the law under which an improve- 
ment is made provides for payment of the cost in 
installments, a tax bill providing for payment of 
the whole amount on demand is invalid.7@ Under 
some statutes a city issuing special assessment war- 
rants payable in installments may incorporate in 
each of the warrants a stipulation that the city 
may pay the same at any time before maturity and 
thus stop interest.77 : 

Separable charges. If the tax bill includes charges 

69. Cohn v. Federal Constr. Co., 
171 Cal. 547, 153 P 916. fa 
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13 SW 683; Mexico v. Lakenan, 129 [a] 
Mo. A. 180, 108 SW 141, 
Recital of giving notice.—I 


[44 C.J.] 681 
for different kinds of work which are readily sepa- 
rable, some of which are valid and some of which 
are void, it will be sustained as to the valid charges 
and enforced to that extent, and the whole bill will 
not be held void.78 

Lots or tracts included. Where a statute or char- 
ter requires that a separate bill or certificate shall 
be issued against each lot or tract assessed, the in- 
clusion in one certificate of two or more lots ren- 
ders the assessment void and unenforceable;’? and 
conversely, where contrary to charter provisions sev- 
eral tax bills are issued against property which 
should have been assessed as an entire tract, the 
tax bills are void.6° A special tax bill is properly 
issued against a cemetery as one tract instead of 
against the separate lots which the association had 
granted by deed or certificate subject to its rules 
and regulations.3! The fact that a tax bill in- 
cluded more land than the party taxed owned at 
the time will not avoid the assessment, where it is 
a matter of easy computation to determine the cor- 
rect amount from the figures on which the assess- 
ment was made,*? 

Naming payee. The provision of a charter re- 
quiring a tax bill to name the city treasurer, or 
some bank or trust company in the city to whom 
payment shall be made, is only directory, and omis- 
sion to comply therewith does not invalidate a tax 
bill,8* especially as to an owner who had notice 
of the place of payment.®* ' 

[§ 3151] (2) Description of Property and Desig- 
nation of Owner. ‘The description of the land 
charged as contained in the tax bill or certificate 
must be sufficient to support a lien thereon.®> And 
the land must be described with such reasonable cer- 
tainty that it may be identified by some lawful 
mode,** such as a'survey.®? If property can be iden- 
Thus, where a tax bill in- 


cluded both paving and grading work 
and the resolution for grading work 


70. National Exch. Bank y. Smith, 
63 Ind. A. 574, 114 NE 881. 

71. Fla.—Carr v. Kissimmee, 80 
Fla. 759, 86 S 699. 

lil.—Jeffris v. Cash, 207 Ill, 405, 69 


NE 904. 

Mo.—Dickey v. Seested, 283 Mo. 
167, 223 SW 57; State v.-Reynolds, 
281 Mo, 1, 218 SW 337; Thornton y. 
Clinton, 148 Mo. 648, 50 SW 295; 
St. Joseph v. Forsee, 110 Mo. A. 237, 
84 SW 1138; Adkins v. Quest, 79 Mo. 
A. 36; Heman Constr. Co. v. Loevy, 
64 Mo, A. 430; Galbreath v. Newton, 
30 Mo. A. 380; Carroll v. Eaton, 2 
Mo. A. 479. 

S. D.—Wood v. Hurley, 29 S, D. 
269, 186 NW 107. 

Tex.—Elmendorf v. San Antonio, 
(Civ. A.) 228 SW 631 [rev on other 
grounds (Commn, A.) 242 SW 185]. 

72. Wood v. Hurley, 29 S. D. 269, 
136 NW_107. A 

[a] hus, where a sidewalk was 
constructed on plaintiff's property by 
the city under an ordinance, a certi- 
ficate of the auditor of the city to 
the county auditor that a certain sum 
had been assessed and taxed by the 
acting city commissioner against all 
of certain described property belong- 
ing to plaintiff for the construction 
of a sidewalk on the east side of the 
property described, that the assess- 
ment had been approved by the city 
council on a specified date, and in- 
structing the county auditor to in- 
sert the assessment and tax against 
the property with other taxes in the 
annual statement of taxes to the 
county treasurer for collection, was 
insubstantial compliance with Pol. 
Code § 1548. Wood v. Hurley, 29 
S. D: 269, 136 NW 107. 

73. Granite Bituminous Pav. Co. 
v. McManus, 244 Mo. 184, 148 SW 
621; Keith v. Bingham, 100 Mo, 300, 


is not essential to the validity of a 
tax bill that the giving of notice 
to the property owner be recited in 
the bill. Lack of notice may be set 
up as defense. Mexico v. Lakenan, 
129 Mo, A. 180, 108 SW 141. 

74 St. Joseph v. Farrell, 106 Mo. 
437, 17 SW 497; Creamer vy. Allen, 
3 Mo. A. 545; Haegele v. Mallinck- 


rodt,’°3 Mo. A. 329 
McKay, (Tex. 


75. Huntsville v. 
Civ. A.) 286 SW 305. 

76. Dickey v. Seested, 283 Mo. 167, 
223 SW 57. 

77. State v. Murphy, 20 N, D. 427, 
128 NW 308. 

78. Commerce Trust Co. v. Keck, 
283 Mo. 209, 228 SW 1057; Neil v. 
Ridge, 220 Mo, 233, 119 SW 619; Haag 
v. Ward, 186 Mo. 3825, 85 SW 391; 
Marrar v. St. Louis, 80 Mo, 379; Nee- 
nan v. Smith, 60 Mo. 292; Rockport 
v. McMichael, (Mo. A.) 288 SW 785; 
Washington v. Mueller, (Mo. A.) 287 
SW 856; Webster Groves v. Reber, 
(Mo, A.) 226 SW 77; Murphy v. Wel- 
ton, (Mo. A.) 217 SW. 620; Reinert 
Bros. Constr. Co, v. Whitmer, (Mo. 
A.) 206 SW 387; Walsh v. Monett 
First Nat. Bank, 139 Mo. A. 641, 123 
SW 1001; Joplin v. Freeman, 125 Mo, 
A. 717, 108 SW 180; Boonville v. 
Braxton, -(Mo. A.) )100" Sw 3128; 
Boonville v. Rogers, 125 Mo. A, 142, 
148, 101 SW 1120; St. Joseph v. Dil- 
lon, 61 Mo. A. 317. 

“The fact that some small amount 
of work or material may have been 
apportioned and charged in the bill 
other than that called for in the con- 
tract will not necessarily invalidate 
the bill; but the additional amount 
so assessed may, on proper showing, 
be deducted.” Neenan v. Smith, 60 
Mo. 292 [quot Boonville v. Rogers, 
supra], 


was deficient, the bill was valid as 
to all work but the grading, the 
amount of the cost of which could 
not be included in the bill. Reinert 
Bros. Constr. Co. v. Whitmer, (Mo. 
A.) 206 SW 3887. 

79. Carr v. Kissimmee, 80 Fla. 
759, 86. S 699. 

80. Boatmen’s Bank v. Semple 
Place Realty Co., 202 Mo. A. 57; 213 
SW 900. ; 3 

81. Mullins v. Mt. St. Mary’s 
Cemetery Assoc., 259 Mo, 142, 168 SW 
685 


[a] Reason for rule—‘If. the 
separate cemetery lots were made 
the units for special tax purposes, 
the result would be unsatisfactory to 
all concerned. Some lots would be 
sold for the tax, and thus diverted 
to secular uses. Other lots would be 
saved from sale by the payment of 
the tax against them. The cemetery, 
instead of being one consecrated 
place of burial, or all devoted to busi- 
ness or residence purposes, would be 
broken up into small fragments used 
for different and incompatible pur- 
poses, rendering the cemetery unfit 
for the repose of the dead or the 
activities of the living.’ Mullins: v. 
Mt. St. Mary’s Cemetery Assec., 259 
Mo. 142, 152, 168 SW 685. 

82. Washington v. Stumpe, (Mo. 
A.) 197 SW 165. 

83. Granite Bituminous Pav. Co. 
v. McManus, 244 Mo. 184,148 SW 621. 

84. Granite Bituminous Pav. Co. 
v. McManus, supra. 

85. John Hill Constr, Co. v. Gold- 
smith, (Mo. A.) 237 SW 860. 

86. John Hill Constr. Co, v. Gold- 
smith, supra; Kidder v, Smith, 192 
Mo, A, 205, 180 SW 1061. 

87. John Hill Constr. Co. v. Gold- 
smith, (Mo. A.) 237 SW 860. 
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tified from the description in the certificate together 
with references therein to evidence dehors the 
certificate, this will be sufficient.*® If property is 
described as bounded on two sides of the right of 
way of a railroad company and the plant of an in- 
dustrial company, abbreviation of the names of the 
two companies may be used and will be sufficient, 
where they were the usual and customary abbrevia- 
tion.8° 

Closing boundaries. In accordance with principles 
elsewhere considered,” the description of the land 
in the tax bill must inclose it on all sides.®* 

Surplusage. Where the description of the prop- 
erty in the tax bill is otherwise sufficient, it will 
not be vitiated by surplusage.®” 

Ownership of property assessed. While a statu- 
tory requirement that tax bills or certificates shall 
state the name of the owner of the property assessed 
should be complied with,®* it has been held that a 
certificate of assessment is sufficient which describes 
the owners as a designated person and his children.** 
And it has also been held that failure to state the 
name of the owner of the property, as required 
by statute, does not render the same invalid; and 
that it is enough, as to his interest, that he is made 
a defendant and given an opportunity to defend,°® 
the only difference being that as to a person hav- 
ing an interest in the land, and not named in the 
tax bill, matters of which the tax bill, if naming 
him, is prima facie evidence, must be proved 
- aliunde.®” 

[§ 3152] c. Execution, Certification, and Regis- 
tration. All statutory requirements relating to the 
execution of a special tax bill must be complied 
with; and hence, ifthe statute requires the bill 
to be signed by an officer therein designated, a bill 
signed by any other officer is invalid;®® but, if 
tax bills are signed in accordance with the re- 


[a] Description sufficient—In ajytion of 
tax bill against a triangular tract, 
a description of the streets and tracts 
bounding the tract in controversy so 


Constr. 
237 SW 860, 
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the tract uninclosed, 
description is insufficient. 
Co. v. Goldsmith, 


quirements of statute or charter, such signing will, 
of course, be sufficient,! and this is so, notwith- 
standing an ordinance whose requirements as to 
signing are in conflict with the charter,’ since 
the ordinance is to that extent void. In the ab- 
sence of any statutory regulation of the matter, 
the council may, by ordinance, designate who shall 
sign tax bills,t and may delegate authority to the 
city clerk,® or may authorize the president of the 
board of public improvements to designate a clerk 
to sign his name to special tax bills.® 

Improvement certificates should be executed by 
the designated officials actually in office at the time 
they were executed and delivered, although they were 
authorized during the previous administration when 
the office was occupied by another.?’ But it has been 
held that a certificate is valid, although -purport- 
ing to be signed by the mayor and city clerk at a 
date prior to their taking office, where it appeared 
from the record that the certificate was actually 
executed by them after taking office and while they 
occupied official positions. And a discrepancy be- 
tween the date of improvement certificates and exe- 
cution thereof does not render them void where it 
does not appear that rights, liability, or remedies of 
the parties are affected thereby.°® 

Warrants. Where the original warrant of assess- 
ment for a street improvement was signed by the 
proper officer, the fact that his signature is absent 
from the warrant as recorded is immaterial and will 
not invalidate bonds representing the assessment.?® 
And where such warrant was not certified by the 
street superintendent, but by the city engineer act- 
ing as superintendent, who thus certified to his own 
acts as engineer, the bonds representing the assess- 
ment for the cost of the improvement are not 
thereby rendered invalid, there being no reason why 


the 
John Hill 
(Mo. A.) 


of the improvement, and levy and as- 
sess the same as a special tax. He- 
man Constr. Co. v. Loevy, 179 Mo. 
455, 78 SW 613. 


as completely to inclose the tract, 92. John Hill Constr. Co. v. Gold- 99. Stifel v, Southern Cooperage 
with a statement that the fourth] smith, supra. Co., 38 Mo. A. 340; Heman v. Mc- 
boundary was a point, was sufficient 93. St. Joseph v. Forsee, 110 Mo.| Laren, 28 Mo. A. 654. 
to enable a surveyor to locate the] A. 127, 84 SW 98; Galbreath v. New- [a] Thus (1) where the charter 
tract in controversy. John Hill] ton, 30 Mo. A, 380; Elmendorf vy. San] requires tax bills to be signed by the 
Constr. Co. v. Goldsmith, (Mo. A.) |‘Antonio, (Tex. Civ. A.) 223 SW 681] comptroller, a tax bill not signed in 
237 SW 860. [rev on other grounds (Commn, A.) |the comptroller’s name by a deputy, 
88. Blair v. Houston, (Tex. Civ. | 242 SW 185]. but signed by the deputy comptroller, 


A.) 273 SW 345; Watland v, Whit- 
ham, (Tex. Civ. A.) 261 SW 387. 

[a] Rule applied.—(1) Where a 
municipal improvement certificate re- 
cited that land was a portion of lot 
6 in block 32, S.S.B.B. addition to 
city of Houston, described fully in 
Deed Records of MHarris County, 
Texas, and that J.M.B. was owner 
thereof, the description was not void, 
as so indefinite or uncertain on its 
face that it could not by aid of ex- 
trinsic evidence be made to apply to 
any definite land. Blair v. Houston, 
(Tex. Civ. A.) 273 SW 345. (2) And 
a paving certificate describing prop- 
erty assessed as fronting 201.6 feet 
on north side of Front Street, being 
lot unnumbered, block T, and nam- 
ing owners thereof, sufficiently de- 
scribed property, since it furnished 
means by which property could be 
identified by extrinsic evidence. 
Watland v. Whitham, (Tex. Civ. A.) 
261 SW 387. 

89. John Hill Constr, Co. v. Gold- 
smith, (Mo. A.) 237 SW 860. 

90. See Boundaries § 47. 

91. John Hill Constr. Co. vy. Gold- 
smith, (Mo. A.) 237 SW 860. 

[a] Thus, where a tax laid 
against a tract of land having five 
sides describes only four of the 
boundary lines so as to leave a por- 


94. Elmendorf vy. 
supra. 

95. Stadler v, Roth, 59 Mo. 400; 
St. Louis v. De Noue, 44 Mo. 136; 
McCormick v. Clopton, 
129, 180 SW 122; St. Joseph v. Forsee, 
110 Mo. A. 127, 84 SW 98; Gallaher 
v. Bartlett, 64 Mo. A. 258; Galbreath 
v. Newton, 30 Mo. A. 380. See Grant 
City v. Salmon, (Mo. A.) 288 SW 88 
(a tax bill issued against one who 
the evidence shows was the owner of 
the property, although erroneously 
named in the bill, and which prop- 
erly describes the property, is a valid 
enforcement against the property). 

96. McCormick v. Clopton, 150 
Mo. A. 129, 1380 SW 122: 

97. McCormick v, Clopton, supra. 

98. Stifel v. Southern Cooperage 
Co., 38 Mo. A. 840; Heman v. Mc- 
Laren, 28 Mo. A. 654; Eyerman v. 
Payne, 28 Mo. A. 72. 

[a] Computation of amount. — 
Where, on the completion of a con- 
tract for street improvement, the 
clerk of the president of the board of 
publie improvements figured the tax 
bill to be levied against each lot, and 
after making out the bill handed it to 
the president, who signed it, such 
signing made the bill the act of the 
president, within an ordinance re- 
quiring the latter to compute the cost 


San Antonio, 


150 Mo. A. 


in his own name, is invalid. Heman 
v. McLaren, 28 Mo. A. 654; Eyerman 
v. Payne, 28 Mo. A. 72. (2) Where 
the charter requires the president of 
the board to sign tax bills, a tax bill 
signed by the president pro tem, is 
invalid. Stifel v. Southern Cooper- 
age Co., 38 Mo. A, 340, 

1. Bates v. Comstock Realty Co., 
306° Mo. 312, 267 SW 641; Hydraulic 
Press Brick Co. v. Nickell, (Mo, A.) 
221 SW 815; Barber Asphalt Pav. Co. 
¥.” Missouri Pac. "Ri 'Co.; “P36 iow vA, 
642, 119 SW: 27. 

2 Bates v. Sickel, (Mo.) 267 SW 
647; Bates v. Comstock Realty Co., 
306 Mo. 312, 267 SW 641. 

3. Bates v. Comstock Realty Co., 
supra. 

4 Independence First Nat. Bank 
fs Shewalter, 153 Mo. A. 635, 134 SW 


5. Independence First Nat. Bank 
v. Shewalter, supra. 

6. State v. Reber, 226 Mo. 229, 126 
SW 397. 

7. Holt v. Uvalde Co., (Tex. Civ. 
A.) 258 SW 285, 

8 Uvalde Co. v. Kenney, (Tex. 
Civ, ADM 291 Siwebo2: 

9. Holt v. Uvalde Co., (Tex. Civ. 
A.) 258 SW. 285. 

10._ Schaffer v. Smith, 169 Cal. 764, 
147 P 976. 


eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 3152-3154] 


he should not do so.11_ It has been both asserted?2 
and denied‘? that the registration of certificates 
when provided: for by statute is an indispensable 
prerequisite to their validity. 

[§ 3153] d. Time of Issuance. A claim of unrea- 
sonable delay in issuing tax bills cannot be sustained 
where they were issued within the time requisite 
for preparing them.!¢ And where the first tax bills 
issued for a public improvement have after long 
litigation been declared void, the court will not re- 
fuse to enforce new tax bills on the ground of delay 
in issuing them.1® Where the property owner can 
elect, at any time within thirty days after a war- 
rant is issued, to pay cash or permit bonds to be 
issued for his assessment .and the statute requires 
the warrant to include a notice describing the bonds, 
the council must fix the term of the bonds before 
the warrant is issued,!® and such term must be stated 
in the warrant," and a warrant issued prior to such 
determination is premature and ineffectual.1® 

Before work completed.1® A special assessment 
certificate for an improvement, the work for which 
was let out to different contractors, cannot be issued 
until all of the contractors have finished their work, 
where the original assessment was made by the 
board of publie works in a single sum for the entire 
work and represents the amount which, in their judg- 
ment, would be added to the value of the property 
by the completion of the entire scheme of improve- 


11. Schaffer v. Smith, supra, ; 
12. C. J. Deville Lumber Co. v.| taxbills are issued.” 
Pucheau, 3 La. A. 529. 
13. Field v. Barber Asphalt Pav. 
Co., 117 Fed. 925 (construing Mis- [a] 
souri statute). : 
[a] Failure of the city clerk to] where 


MUNICIPAL CORPORATIONS 


Street shall be completed before the 


liffe, 192 Mo. 312, 330, 91 SW 500. 
22. Kiley v. Cranor, 51 Mo. 541. 
Thus in a suit on a special 
tax bill for street guttering, 
it appeared that the whole 
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ment.?° Where a statute requires completion of 
an improvement before issuance of tax bills to pay 
therefor, a tax bill issued before completion of the 
work is invalid; but it has been held that a sub- 
stantial compliance with the statute in this respect 
will be sufficient.2?, Issuance of tax bills after the 
sewer for which they were issued was finished cannot 
be considered premature so as to invalidate the tax 
bills merely because weather conditions prevented 
the sewer’s being used or being put in usable con- 
dition, and where the only injury sustained by the 
property owners was delay in obtaining the use of 
1 Pre 

[§ 3154] e. Amendment and Issue of New Bills 
or Warrants. Where a warrant is ineffective be- 
cause of any technical omission which may be sup- 


‘plied,** or because of an error in the christian name 


of the owner of the property sought to be charged,”5 
the defect may be cured by an amendment or the 
issuance of a new warrant, and where a warrant 
is issued against the wrong person by mistake, the 
owner is entitled to have it corrected.2° And it 
has similarly been held that a special tax bill, 
whether void,?’ voidable, or merely imperfect as 
issued, may be corrected or amended?® within the 
time limited for its enforcement.2® Tax bills may 
be corrected or amended by the same persons who 
issued them®® whether in office at the time of the 


which is defective for failure to’ 
designate the name of the owner of 
the property may be amended to cure 
this defect. Galbreath v. Newton, 30 
Mo. A. 380. (2) The fact that a spe- 
cial tax bill was made out to the 
estate of the holder of the record 


Hund vy. Rack- 


etc., 


register tax bills for special assess- 
ments as required by statute is no 
defense to a suit on the bills, the 
view being that the statute was di- 
rectory merely. Field y. Barber As- 
phalt Pav. Co., 117 Fed. 925 [mod on 
other grounds 194 U. S. 618, 24 SCt 
784, 48 Li. ed. 1142]. 

14. ace v. Houck, (Mo. A.) 
282 SW 448. ; 

15. Dollar Sav. Bank v. Ridge, 183 
Mo, 506, 82 SW 56. 

16. Cohn v. rig Constr. Co., 
Tie Caleb47,-153.P 916, 
; t7. Gohn v. Federal Constr. Co., 
supra. 

18. Coy 
supra. 

io. Completion of work before as- 
sessment see supra § 21, : 

20. Parkes v. Milwaukee, 148 Wis. 
84, 134 NW 152, 

21. Hund v. Rackliffe, 192 Mo. 312, 
91 SW 500; Independence v. Gates, 
110 Mo. 374, 19 SW 728; St. Louis v. 
Clemens, 49 Mo, 552 [overr St. Louis 
v. Clemens, 36 Mo. 467]; Wills v. 
Burbank, 182 Mo. A. 68, 167 SW 608; 
Brady v. St. Joseph, 84 Mo, A. 399; 
Heman Constr. Co. v. Loevy, 64 Mo. 


A. 430. 

[a] “he reason (1) is that the 
property owners might be willing to 
bear the expense of a completed 
street, and unwilling to pay for its 
partial improvement. In the one case, 
the benefits conferred on their prop- 
erty might justify the outlay, where- 
as in the other the improvement 
might be a decided detriment.” He- 
man Constr. Co. v. Loevy, 64 Mo. A. 
430, 437. To same effect St. Louis 
v. Clemens, 49 Mo. 552. (2) “A par- 
tial improvement of the street may 
render the street less useful, and 
thereby render the access to the abut- 
ting property more difficult rather 
than easier. And as the foundation 
for special taxbills for the improve- 
ment of a street is that it renders the 
property more valuable because it is 
more accessible, the property-owners 
have a right to insist that the con- 
tract for the improvement of the 


Cohn y. Federal Constr. 


work under the contract was nearly 
finished at the time when the bill was 
issued, and was actually completed 
within a few weeks afterward, and 
that the law was in other respects 
strictly pursued, it was held that the 
law was substantially complied with, 
and that the property was chargeable 
with the assessment. Weber v. 
Schergens, 59 Mo. 389. 

23. Haeussler Inv. Co. v. Bates, 
306 Mo. 392, 267 SW 682. 

24 Cohn v. Federal Constr. Co., 
171 Cal, 547, 153 P 916, See also, as 
sustaining this view, Rosetta Gravel, 
oii Co. v. Bisso, 1 La, A, (Orleans) 


25. Langan v. Bitzer, 82 SW 280, 
26 KyL 579. ; 

26. Voris v. Gallaher, 87 SW 775, 
27 KyL 1001. 

27. State v. Chillicothe, 237 Mo. 
486, 141 SW 602; Dollar Sav. Bank v. 
Ridge, 183 Mo. 506, 82 SW 56; Vieths 
v. Planet Property, etc,, Co., 64 Mo. 
A. 207; Riley v. Stewart, 50 Mo. A. 
594, : 

28. Schneider Granite Co. v. Gast 
Realty, etc., Co., 259 Mo, 1538, 168 
SW 687 [rev on other grounds 240 
U. S. 55, 60, 36 SCt 254, 400, 60 L. ed. 
523, 1239]; Pope v. Rich, (Mo.) 293 
SW 373; Morley v. Weakley, 86 Mo. 
451; Stadler vy. Roth, 59 Mo. 400; 
Kiley v. Oppenheimer, 55 Mo. 374; 
Hydraulic Press Brick Co. y. Nickell, 
(Mo, A.) 221 SW 815; Mound City v. 
Melvin, (Mo. A.) 205 SW 254; Likes 
v. Rolla, 190 Mo. A. 140, 176 SW 520; 
Coatsworth Lumber Co. v. Owen, 186 
Mo. A. 543, 172 SW 486; Vieths v. 
Planet Property, ete., Co., 64 Mo. A, 
207; Riley v. Stewart, 50 Mo, A. 594; 
Galbreath v. Newton, 45 Mo. A, 312; 
Galbreath v. Newton, 30 Mo. A. 380; 
Weber v. Schergens, 28 Mo. A. 587. 

“The power and duty of a city to 
issue tax bills against property lia- 
ble therefor is not exhausted by an 
abortive attempt to do so.” Likes v. 
Rolla, 190 Mo. A. 140, 146, 176 SW 


[a] Failure to name or improper 
designation of owner.—(1) A tax bill 


title instead of to the owner was a 
mere irregularity subject to amend- 
ment. St. Joseph v. Forsee, 110 Mo. 
A. 237, 84 SW 1138. 

{b] Including several lots.—Ir- 
regularity in an original tax bill for 
a street improvement because issued 
against three lots may be corrected 
by amended tax bills against each 
lot. Coatsworth Lumber Co. v. 
Owen, 186 Mo. A: 548, 172 SW 436. 

{[c] Failure to define assessment 
district.— Where special tax bills to 
pay for a street improvement made 
under a valid ordinance have been 
issued, but are not enforceable he- 
cause the assessment district was not 
defined and established according to 
the charter, the holder is entitled to 
new special tax bills, although the 
ordinance providing for the improve- 
ment undertook to define the assess- 
ment district, and in this respect only 
violated the charter. State v. St. 
Louis, 183 Mo, 230, 81 SW 1104. 

[dad] A tax bill based on an im- 
proper theory of apportionment may 
be amended. Weber v. Schergens, 28 
M6. A. 587. 

[e] Incorrect amount.—Where the 
amount to be assessed against each 
lot for paving improvement in a city 
of the third class for which special 
tax bills were issued on a correct 
computation was slightly more than 
the amount actually assessed, cor- 
rection of error in computing the 
cost and rendition of judgment ac- 
cording to the correct computation 
were authorized by L. (1911) p 339. 
Hydraulic Press Brick Co. v. Nickell, 
(Mo, A.) 221 SW 815. For a similar 
holding see Pope v. Rich, (Mo.) 293 
SW 3:73. 

29. Vieths v. Planet Property, 
ete., Co., 64 Mo, A. 207, 

30. Schneider Granite Co. v. Gast 
Realty, etc., Co., 259 Mo. 153, 168 SW 
687 [rev on other grounds 240 U. S. 
55, 60, 86 SCt 254, 400, 60 L. ed. 528, 
1239]; Morley v. Weakley, 86 Mo. 
451; Stadler v. Roth, 59 Mo. 400; 
Vieths v. Planet Property, etc., Co., 
64 Mo, A, 207. 
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correction or amendment?! 


bills.33 
Remedy for refusal to amend. 


therefor.*4 


dence.*° 


upheld.*? 


81. Morley v. Weakley, 86 Mo, 451. 

32. Morley v. Weakley, 86 Mo. 
451; Stadler v. Roth, 59 Mo. 400, 
Kiley v. Oppenheimer, 55 Mo. 374; 
Coatsworth Lumber Co. v. Owen, 186 
Mo. A. 548, 172 SW 436. | ; 

[a] Thus amended tax bills issued 
in lieu of an irregular original bill 
are properly signed by the person 
who, as mayor, signed the original 
bill, although his term has expired. 
Coatsworth Lumber Co. v. Owen, 186 
Mo. A. 548, 172 SW. 436. 

33. Barber Asphalt Pav. Co. v. 
‘Field, 134 Mo, A. 663, 111 SW_ 907. 

34. State v. Chillicothe, 237 Mo. 
486, 141 SW 602; State v. St. Louis, 
211 Mo, 591, 111 SW 89; State v. St. 
Louis, 183 Mo, 230, 81 SW 1104; Likes 
vy. Rolla, 190 Mo. A. 140, 176 SW 520. 

835. Likes v. Rolla, supra. 

36. Evidence in es hse or erocesd: 
ing to confirm, revise, or vacate as- 
eanediont see infra’ §§ 3190, 3194, 
3204 et seq, 3235 et seq, 3278, 3285, 
3286, 3327 et seq. 

37. Exter v. Kramer, (Mo.) 291 
SW 469; Williams vy. Hybskmann, 311 
Mo, 332, 278 SW 377; Exter v. Kra- 
mer, (Mo.) 251 SW 918; St. Louis Mal- 
leable Casting Co. v. George C, Pren- 
dergast Constr. Co., 288 Mo. 197, 231 
SW 989 [aff 260 U. S. 469, 438 SCt 178, 
67 L. ed. 351]; Barber Asphalt Pav. 
Co. vi Ullman, 137 Mo. 543, 38 SW 
458; Moberly v. Hogan, 131 Mo. 19, 
32 SW 1014; St. Louis v. Armstrong, 
38 Mo, 29; Rockport v. MeMichael, 
(Mo. A.) 288 SW 785; Mound City v. 
Shields, (Mo. A.) 278 SW _ 798; Em- 
pire Trust Co. v. Stepp, (Mo. A.) 275 
SW 982; Maplewood vy. Citizens’ Bank, 
(Mo. A.) 273 SW 2387; Harris v. Cam- 
eron, 218 Mo. A. 605, 265 SW 862; 
Williams v. Hybskmann, (Mo. A.) 247 
Sw 203; Parker-Washington Co. v. 
Field, 202 Mo. A. 159, 214 SW 402; 
Reinert Bros. Constr. Co. v. Whitmer, 
(Mo; A.) 206 SW 387; Maret. ‘v. 
Hough, (Mo. A.) 185 SW 544; Kid- 
der v. Smith, 192 Mo..A. 205, 180 SW 
1061; Paxton v. Bonner, 172 Mo. A. 
479, 157 SW 986; Bambrick Bros. 
Constr. Co. v. McCormick, 157 Mo. 
A, 198, 187 SW 48; Gilsonite Roofing, 
etc., Co. v. Handlan, 150 Mo. A. 239, 
129 SW 770; Huling v. Bandera Flag 
Stone Co., 87 Mo. A. 349. 

38. Tuttle v, Polk, 92 Iowa 433, 
60 NW 733; Massie v. Ft. Worth, 
(Tex. Civ. A.) 262 SW 8387; McCarthy 
v. Denison, (Tex. Civ. A.) 262 SW 
830; Watland v. Whitham, (Tex. Civ. 
A.) 261 SW 387. 

39. See statutory and charter pro- 
visions, 

40. See cases supra. notes 37, 38. 
. 41. Williams v. Hybskmann, 311 
Mo. 332, 278 SW 377; Collins v. A. 
Jaicks Co., 279 Mo. 404, 214 SW 391. 
Compare Patton vy, Tate, 145 Mo. A. 
273, 129 SW 1022 (holding that the 
charter of Kansas City, which gives 


or not.°? 
amended tax bill can be issued by the officers of a 
city which had absorbed the city issuing the tax 


Where tax bills 
have been issued against property not liable for the 
cost of the improvement, mandamus hes to compel 
the city to issue tax bills against property lable 
But an action for damages cannot be 
maintained against the city for refusal to do so.*° 

[§ 3155] f. Conclusiveness and Effect as Evi- 
Statutory or charter provisions making tax 
bills*’ or certificates,?* regular on their face, prima 
facie valid,®® apply .not only in actions to enforce 
them,*° but also in suits in equity to cancel them.** 
The constitutionality of these provisions has been 
Such tax bills or certificates are prima 
facie evidence of the taking of all steps made a pre- 
requisite to the issuance thereof,** and that the 
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Also, an 


[§§ 3154-8155 


steps were regularly taken,** that the contract for 
the improvement was made according to the recitals 
of the tax certificate,*® that the materials charged 


for have been furnished,** that the work in e¢on- 


structing the 


for the tax.*? 


bills, applies only to suits on the 
tax bills and not to other actions). 

42. Withers v. Crenshaw, (Tex. 
Civ, A.) 155 SW 1189; 

43. See cases infra notes 44-48. 

44, Barber Asphalt Pav. Co. v. 
Gogreve, 4% La. Ann. 251, 5 S 848; 
Collins v. A. Jaicks Co., 279 Mo. 404, 
214 SW 391; Delmar Inv. Co. v. 
Lewis, 271 Mo. 317, 196 SW 1137 
[answering cert questions 180 Mo. A. 
22, 162 SW 675]; State vy. Heffernan, 
243 Mo. 442, 148 SW 90; Keith v. 
Bingham, 100 Mo, 300, 13 SW 6838; 
Rockport v. McMichael, (Mo. A.) 288 
SW 785; Miners’ Bank y. Clarke, 216 
Mo. A.-130, 257 SW 1389; Reinert 
Bros. Constr. Co. v. Whitmer, (Mo. 
A.) 206 SW 387; Bambrick Bros. Con- 
str. Co. v. McCormick, 157 Mo. A. 
198, 137 SW 43; Gilsonite Roofing, 
etc., Co. v. Handlan, 150 Mo, A, 239, 
129 SW_770; Barber Asphalt Pav. 
Co. v. Kihlberg Karlsbad Bath Co., 
136 Mo. A. 555, 118 SW 519: Spring- 
field v. Baker, 56 Mo, A, 637; Texas 
Transp. Co, v. Boyd, 67 Tex. 153, 2 
SW 364; Herring v. Mexia, (Tex. Civ. 
A.) 290 SW 792; McCarthy v. Deni- 
son, (Tex. Civ. A.) 262 SW 830; Wat- 
land v. Whitham, (Tex. Civ. A.) 261 
SW 387; Corsicana v. Mills, (Tex. 
Civ. A.) 285 SW 220; Elmendorf v. 
San Antonio, (Tex. Civ. A.) 223 SW 
631 [rev on other grounds (Commn. 
A.) 242 SW 185]; Dillon v. Whitley, 
(Tex. Civ, A°) (210° SW. 329. 

45.. Massie v. Ft. Worth, 
Ciy.. A.) 262 SWw..837. 

46. Granite Bituminous Pav. Co. 
VCE akira ia «5 144 Mo, A, 593, 129 SW 

47. Barber Asphalt Pav. Co. v. 
Gogreve, 41 La, Ann, 251, 5 S 848; 
Exter v. Kramer, (Mo.) 251 SW 918; 
Barber Asphalt Pav. Co. v. Kansas 
City Hydraulic Press Brick Co., 170 
Mo. A. 503, 156 SW 749; Granite 
Bituminous Pav, Co. vy. McManus, 144 
Mo. A. 598, 129 SW 448: Nevada v. 
Morris, 43 Mo. A. 586; Adkins vy. Chi- 
cago, etc., R. Co., 36 Mo, A. 652; Mc- 
Carthy v. Denison, (Tex. Civ. A.) 262 
SW 830. 

48. Heman v. Wolff, 33 Mo, A. 200. 

49. Tuttle v. Polk, 92 Iowa 433, 60 
NW 783; Exter v. Kramer, (Mo.) 251 
SW 918; Miners’ Bank v. Clark, 252 
Mo. 20, 158 SW 597; Wolfort v. St. 
Louis, 115 Mo, 1389, 21 SW 912: Keith 
v. Bingham, 100 Mo. 300, 18 S 683; 


(Tex. 


| St. Louis v. Armstrong, 88 Mo, 29; 


St. Louis v. Coons, 37 Mo, 44; Empire 
Trust Co. v. Stepp, (Mo. A.) 275 SW 
982; Miners’ Bank y. Clarke, 216 Mo. 
A. 130, 257 SW 189; Kirkwood vy. 
Hillcrest Realty Co., (Mo, A.) 220 SW 
10614; Webster Groves v. Reber, (Mo, 
A.) 212 SW 38; Kidder v. Smith, 192 
Mo. A. 205, 180 SW 1061; Monett v. 
Fowler, 184 Mo. A. 615, 170 SW 684: 
Maryville v. Cox, 181 Mo. A. 254, 167 
SW 1166; Fellows v. Dorsey, 171 Mo. 


a prima facie character to special tax] A, 289, 157 SW 995; Barber Asphalt 


improvement was 
formed,‘? and that the property designated in the 
tax bill or certificate was benefited*® and was liable 
Nevertheless, the party sought to be 
charged is still entitled to show any facts which 
will defeat the prima facie right established by the 
tax bill or certificate;°° but the burden of proof 
is on him to establish such facts.°? 

Prima facie liability not shown. The tax bill 
which the statute makes prima facie evidence of the 
validity of the tax must be definite and show on 
its face that it was issued under some competent 
authority and for some specific purpose.*? 
bill will not establish a prima facie case against 
owners whose names do not appear therein.®? 


properly  per- 


A tax 
And 


Pav. Co. v. Kansas City Hydraulic 
Press Brick Co., 170 Mo, A. 503, 156 
SW 749; Michel v, Taylor, 143 Mo. A. 
683, 127 SW 949; Halsey v. Richard- 
son, 139 Mo. A. 157, 122 SW 326; Hill- 
O’Meara Constr. Co. v. Sessinghaus, 
106 Mo. A. 163, 80 SW 747; Nevada 
v. Morris, 43 Mo. A. 586; Adkins v. 
Chicago, etc., R. Co., 36 Mo. A, 652; 
Heman v. Payne, 27 Mo.. A. 481; 
Waud v. Green, 7 Mo. A. 82; Taylor 
v. Boyd, 63 Tex, 533; McCarthy v. 
Denison, (Tex. Civ. A.) 262 SW 830; 
Corsicana v. Mills, (Tex. Ciy. A.) 235 
SW 220; Elmendorf v. San Antonio, 
(Tex. Civ. A.) 223 SW 631 [rev on 
other grounds (Commn. A.) 242 SW 
185]; Dillon v. Whitley, (Tex. Civ. 
A.) 210 SW 329; Withers v. Cran- 
shaw, (Tex. Civ. A.) 155 SW 1189. 

[a] In other words, a tax bill, if 
valid on its face, is prima facie evi- 
dence of all facts necessary to a re- 


covery. Chapman v. Adams, (Mo.) 
230 SW. 80. 

50. Sedalia v. Montgomery, 109 
Mo. A. 197, 88 SW 1014; ‘Texas 


Transp. Co. v. Boyd, 67 Tex. 153, 2 
SW_ 364; and cases infra note 51. 
51. Williams v. Hybskmann, 311 
Mo, 332, 278 SW 377; Miners’ Bank 
v. Clark, 252 Mo. 20, 158 SW 597; 
Moberly v. Hogan, 131 Mo. 19, 32 
SW 1014; Keith v. Bingham, 100 Mo. 
300, 18 SW 683; Mound City v. 
Shields, (Mo. A.) 278 SW 798; Ma- 
plewood vy, Citizens’ Bank, (Mo. <A.) 
273 SW 2387: Harris vy. Cameron, 218 
Mo. A, 605, 265 SW 862; Kirkwood v. 
Hillcrest Realty Co., (Mo. A.) 220 SW 
1014; Parker-Washington Co. v. Field, 
202 Mo, A. 159, 214 SW 402; Reinert 
Bros. Constr. Co. vy. Whitmer, (Mo. 
A.) 206 SW 3887; Maryville v. Cox, 


‘181 Mo. A. 254, 167 SW 1166; Fellows 


v, Dorsey, 171 Mo. A, 289,15/ SW 
995; Bambrick Bros. Constr. Co. v. 
McCormick, 157 Mo. A, 198, 187 SW 
43; Probert v. Girard Inv. Co., 155 
Mo, A. 344, 1837 SW 41; Texas Transp. 
Co. v, Boyd, 67. Tex. 153, 2 Sw 364. 
_{a] Thus, in an action on a cer- 
tificate, if defendant claims that 
there was no proper hearing on the 
assessments, the burden igs on him 
to rebut the prima facie proof made 
by the recitals in the certificate that 
he had no notice or an insufficient 
notice of hearing. Corsicana v. Mills, 
(Tex. Civ. A.) 285 SW 220: 

ee Linneus vy. Locke, 25 Mo. A. 

53. Barrie .v. Richmond Cemeter i 
(Mo. A,) 285 SW 1380; Granite Bite 
minous Pav. Co. v. Parkview Realty, 
etc., Co.; 199 Mo. A. 226; 201 Sw 9335 
Heman Constr. Co. v. Loevy, 64 Mo. 
A, 430; Farrell v. Rammelkamp, 64 
Mo. A. 425. 

[a] Mortgagees.— A special tax 
bill is not prima facie evidence of the 
right to a lien against a mortgagee 
not named therein, and the assertion 
of the lien should be made to the 
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where it purports on its face to have been issued 
for repairs on a street, it will not establish a prima 
facie liability for reconstruction of the street.>4 

Bonds. A statute providing that the issue of as- 
sessment bonds shall be conclusive evidence of the 
regularity of proceedings leading thereto at least 
eured the trifling defect in posting notices of the 
resolution of intention along an improvement two 
hundred feet apart instead of three hundred feet 
apart as required by statute.®° 

[§ 3156] g. Transfer or Assignment. Statutes au- 
thorizing a city to make improvement certificates 
assignable do not authorize the city itself to buy 
the certificates.°* Such statutes are enacted for the 
benefit and convenience of the contractors in han- 
dling the certificates and negotiating them.5? Where 
it is provided by ordinance that tax bills may be 
assigned, tax bills may be issued directly to the 
contractor or they may be issued to the city and 
assigned by it to the contractor doing the work.®® 

The rights of an assignee of an improvement cer- 
tificate®® or an innocent purchaser for value of an 
assessment bond issued by a municipal corporation 
to a contractor®® are no greater than the rights of 
the contractor himself;®t and it has accordingly 
been held that proceedings involving the validity 
of the assessment are conclusive on the assignee,®? 
and that an assessment bond void upon its face is 
void in the hands of an innocent purchaser for 


mortgagee while the right of lien;108. 
exists; otherwise upon foreclosure 
the lands are not chargeable with the 
lien. Granite Bituminous Pav. Co. v. 
Parkview Realty, etc., Co., 199 Mo. A. 
226, 201 SW 933 [transf 370 Mo. 698, 
196 SW 1142]. 

54 Farrell v. 
Mo. A. 425. 

55. Gordon v. Ramsome-Crummey 


312, 91 SW 500. 


Nebr. 179, 193 


Rammelkamp, 64 


463, 31 NE 340; 
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Mich.—Borgman vy. 
Mich. 261, 60 NW 696. 
Mo.—Hund v. Rackliffe, 


Nebr. —Schreifer v. 
Hastings, 108 Nebr, 476, 187 NW 909. 


N. Y.—Voght v. Buffalo, 133 N. Y. 
Tifft v. Buffalo, 8 
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value as well as in the hands of the contractor ;% 
and it has been held that, while interest-bearing 
wararnts of a city issued to a contractor making 
a local improvement partake of negotiability,®* they 
do not in law have the same protection as negotiable 
instruments.°® Nevertheless, the purchaser of a 
warrant has a right to rely upon the terms and 
conditions of the contract and ordinances under 
which the warrant was issued and made payable.*%® 
And, where assessment bonds are made payable to 
a person named or bearer, the record in the im- 
provement proceedings is notice to every one that 
such obligation may rightfully be owed by some per- 
son other than one named without assignment or 
record of transfer.®’ 

[§ 3157] 18. Defects and Irregularities, and In- 
valid Assessments—a. In General. An assessment 
will not be held to be invalid by reason of minor 
irregularities that do not affect the substantial rights 
of the property owners assessed®® but on the other 
hand a statutory provision that assessments shall 
not be set aside for irregularities in their levy does 
not prevent property owners from asserting against 
an assessment any objection fatal to the proceed- 
ings.® 

18 3158] b. Who May Question Validity of As- 
sessment. The validity of an assessment may be 
questioned only by persons whose rights are preju- 
diced thereby.?° Property owners cannot complain 


Land Co. v. Kansas City, 241 U. S. 


Detroit, 102 | 419, 36 SCt 647, 60 L. ed. 1072; Good- 
rich v. Detroit, 184 U. S. 432, 22 SCt 
192 Mo.| 397, 46 L. ed. 627. 
Ala.—State y. Alabama City, etc., 
Auburn, 110] R. Co., 172 Ala. 125, 55 S 176, AnnCas 
NW 350; Kister v.|1913C 696. 


Ark.—Wilkinson v, St. Francis 
County Road Impr. Dist. No. 1, 141 
Ark. 164, 216 SW 304 


Co., 37 Cal. A. 755, 174 P 906. 


Watson v. ‘Center, (Tex. Civ. 
A.) 286 SW 859. 
57. Watson v. Center, supra. 


58. Asel v. Jefferson, 287 Mo. 195, 
229 SW 1046. 

59. Western Asphalt Pav. Corp. v. 
Marshalltown, (Iowa) 206 NW 956. 

60. Coleman v. Spring Constr. Co., 
41° Cal. A>" 201,'°182 "P‘ 473. 

61. Western Asphalt Pav. Corp. v. 
Marshalltown, (lowa) 206 NW 956. 

Western Asphalt Pav. Corp. v. 
Marshalltown, supra. 

63. Coleman y. Spring Constr. Co., 
41 Cal. A. 201, 182 P 473. 

64, ar v. Godbe, 48 Utah 444, 
160° P28 

65. Geiasn v. Godbe, supra. 

66. Stinson vy. Godbe, supra. 

67. National Exch. Bank v, Smith, 
63 Ind. A. 574, 114 NE 881. 

68. U.S. —Field v. Barber Asphalt 
Pav. Co., 194 U. S. 618, 24 SCt 784, 
48 L. ed. 1142. 

Ark.—Boaz v. Coates, 114 Ark, 23, 
169 SW 312. 

Cal.—McDonald vy. Mezes, 107 Cal. 
49540) P3808) Callie “v. Clark, Vetc., 
Constr. (Crop) "Cal. A. 815, 173 Pp 483; 
Wentland v. Clark, etc., Constr. Co., 
87 Cal. A, 34, 173 P 480. 

Honolulu, 25 


Hawaii—Taylor v. 
Hawaii 58. 

Iill.— Brethold v. Wilmette, 168 Il. 
162, 48 NE 38. 

Ind.—Pittsburgh, etce., R. Co. Vv. 
Taber, 77 NE 741; Bloomington. v. 
Phelps, 149 Ind. 596, 49 NE 581; Kel- 
lems v. populist Constr. Co:;, 77 Ind. 
A. 18, 131 NE : 

ori Made. Pearson, 176 
Iowa 283, 157 NW 849; Dubbert v. 
vine Falls, 149 Iowa 489, 128 NW 

47. 


Kan.—Kansas Town Co. v. Argen- 
tine, 5 Kan. A. 50, 47 P 542. 

Ky.—Wendt v. Berry, 154 Ky. 586, 
157 SW 1115, 45 LRANS 1101, Ann 
Cas1915C 493. 

Mass.—Keith v. Boston, 120 Mass. 


NYSt 325 [rev on other grounds 7 
NYS 633 (aff 130 N. Y. 695 mem, 30 
ae 68 mem)]; Rich’s Case, 12 AbbPr 

Oh.—Whipple v. Toledo, 7 Oh, Cir, 
Ct. N. S. 520, 29 Oh, Cir, Ct. 42; Blair 
yv. Cary, 2 Oh. Cir. Ct. N. S. 25, 24 Oh. 
Cir. Ct. 560. 

Okl.—Pauls Valley v. Carter, 108 
Okl, 111, 234 P 617; Norris v. Lawton, 
448 °P° 123; 

Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. 

Pa.—In re Brighton Road, 213 Pa. 
521, 638 A 124, 

Tex.—Elmendorf v. San Antonio, 
(Civ, A.) 223 SW 631 [rev on other 
grounds (Commn,. A.) 242 SW 185]; 
Harris v. Brenneman, (Civ. A.) 1038 
SW 58. 

Wash.—Spokane v. Miles, 72 Wash. 
571, 131 P 206; Collins v. Ellensburg, 
68 Wash. Pats We oan 2 2e0n Kp 

And see supra §§ 30038-3019. 

[a] hus an overestimate of the 
number of square feet in the estate 
of a person benefited by the construc- 
tion of a sewer does not make an as- 
sessment by the city thereon invalid, 
if the estate was assessed no more 
than its just proportion of the ex- 
pense of constructing the sewer. 
Keith v. Boston, 120 Mass. 108. 

[b] Defect in notice.—Where an 
assessment has been set aside and a 
new one ordered, complaint cannot 
be made of want of notice of the 
original assessment. Townsend _ v. 
Manistee, 88 Mich. 408, 50 NW 321. 

{c] Fraud.—Under an act per- 

mitting assessments for municipal 
corporations to be set aside for fraud, 
it must be actual fraud intended by 
the parties, and not omissions or er- 
rors from which fraud might be in- 
ferred. Rich’s Case, 12 AbbPr (N. 
¥~) ; 
69. Morrison v. St. Paul, 5 Minn. 
108; Weller v. St, Paul, 5 Minn. 95; 
In re Astor, 53 N. Y. 617. 

70. U. $.—St. Louis, etc., City 


Cal.—Federal Constr. Co. v. New- 
house, 186 Cal. 284, 199 P 519; Bailey 
v. Hermosa Beach, 183 Cal. “157, 192 
P 712; West Berkeley Land Co. v. 
Berkeley, 164 Cal, 406, 129..P 281; 
Phelan v. San Francisco, 120 Cal. 1, 
52 P 38; Ede v. Knight, 93 Cal. 159, 
28 P 860. 

Colo.—Denver v. Londoner, 33 Colo. 
104, 80 P 117 [rev on other grounds 
210 U. S. 373, 28 SCt 708, 52 L. ed. 
1103]. 

Ill.— Chicago v. Ridge Park Dist., 
817 Ill. 123, 147 NE 8038; Geneseo v. 
Brown, 250 Ill. 165, 95 NE 172; Birket 
v. Peoria, 185 Ill. 369, 57 NE 30. 

Ind.—Reeves  v. Grottendick, 131 
Ind. 107, 30 NE 889; Connersville v. 
Merrill, 14 Ind. A. 303, 42) NE 1112. 

Ilowa.—Burroughs v. Keokuk, 181 
Iowa 660, 165 NW 83. 

Kan.—Bush vy. Topeka, 103 Kan. 
897, 176 P 642, 

Ky.—Barber Asphalt Pav. Co. Vv. 
Garr, 115 Ky. 334, 73 SW _ 1106, 24 
KyL 2227; Dumesnil vy. Louisville 
Artificial Stone Co., 109 Ky. 1, 58 SW 
871, 22 KyL 508; Sinclair v. Boyle, 5 
Ky. Op. 291. 

La.—MclLelland y. Cedar Grove, 161 
La. 710, 109 S 396. 

Mich,—Thayer Lumber Co. vy. Mus- 
kegon, 157 Mich. 424, 122 NW 189. 

Minn. —Merritt v. Duluth, 103 
Minn. 236, 114 NW 758 

Mo.—Haeussler Inv. Co, v. Bates, 
306 Mo. 392, 267 SW 632; Johnson v. 
Duer, 115 Mo. 866, 21 SW 800. 

Mont.—Beck vy. Holland, 29 Mont. 
234,. 7.4. PP 410, 

N. J.—French vy. Bast Orange, 49 
N, J.. L. 401, 8 A 107; Hunt v. Rah- 
way, 39 N. J. L. 646 [aff 40 N. J. L. 
615 mem]; Parker v. New Bruns- 
wick, 30 N. J.'L. 395 {aff 32 N. J. L. 
Rebels Vanderbeck v. Jersey City, 29 
Wr Drei P aie 

Y.—In re Mutual L, ie Co., 89 
N. a 530; In re Gantz, 85 N. Y. 536; 
In re Ingraham, 64 N. Y. 310; In re 
Burke, 62 N. Y, 224; In re Colling, 45 
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that assessments against others were for any reason 
invalid.”1. The fact that part of the property as- 
sessed for an improvement is not benefited thereby 
cannot be urged against an assessment upon prop- 
erty benefited;’? nor can a landowner assessed for 
an improvement object that other property was in- 
sufficiently assessed,’* or that property was im- 
properly omitted from an assessment district,’* un- 
less such irregularity increased his assessments ;’° 
nor may a lot owner object to any error in assess- 
ment which inures to his benefit."° But where an 
excessive assessment has been made, private abutting 
owners are not precluded from objecting to the same 
by the fact that only the fair cost of the work was 
assessed against their property and the remainder 
assessed on abutting public property.” And where 
a person had purchased property assessed for public 
improvements, covenanting as part of the considera- 
tion to pay the assessment which had not then been 
made, he is presumptively injured by an_illegal 
assessment,’® his covenant imposing on him no lia- 
bility beyond the payment of legal assessments,’® 
and he can sue to vacate such assessment.’° 
‘*Party aggrieved.’’ One who at the time of lay- 


Hun 391 [aff 108 N. Y. 666, 15 NE [e] 
894]; Peo. v. Brooklyn, 3 Hun _596 


MUNICIPAL CORPORATIONS 


Use of land not owned by [a] 
city.—One cannot set aside an as- 


ing an assessment was legally liable to pay it and 
has so continued is a ‘‘party aggrieved’’ within the 


meaning of a statute authorizing the ‘‘party ag- 


grieved’’ to institute proceedings to vacate an as- 
sessment.®! So a former owner of premises assessed, 
who is bound to indemnify his grantee against the 
assessment or to remove it as a cloud on title is a 
party legally aggrieved, and is entitled to apply for 
relief as prescribed by the act.®? 

Subsequent purchaser. The invalidity of a spe- 
cial tax levied by a municipal corporation against 
the lot of an individual is ordinarily as available 
to the subsequent purchaser of the property as to 
one who was its owner when the assessment was 
imposed.®? 

[§ 3159] c. Estoppel To Object to Assessment— 
(1) Against Property Owners—(a) By Conduct— 
aa, Capacity of Property Holders To Create an 
Estoppel—(aa) In General. Applying general prin- 
ciples elsewhere considered,** persons whose prop- 
erty has been assessed may by their acts, represen- 
tations, or admissions, or by their silence when they 
should speak out, estop themselves to deny the valid- 


Thus, a lessee of tidelands 
cannot complain of an assessment 


Iss 3158-3159 


[aff 60 N. Y. 642 mem]; New York 
Cent., etc., R. Co. v, Buffalo, 76 Misc. 
655, 185 NYS 196; Pooley v. Buffalo, 
15 Misc. 240, 36 NYS 796. 

N. D.—Robertson Lumber Co, v. 
Grand Forks, 27 N. D. 556, 147 NW 
249. 

Or.—Birnie v. La Grande, 78 Or, 
531, 153 P 415; Smith v. Jefferson, 75 
Or. 179, 146 P 809; Reiff v. Portland, 
71 Or. 421, 141 P167, 142 P 827, LRA 
1915D 772. 

Pa.—Reuting v. Titusville, 175 Pa. 
512, 34 A 916; In re Meade Ave., 35 
PittsbLegJNS 388. 

Wash.—In re Twentieth’ Ave. 
Northeast, 95 Wash. 5, 163 P 12; 
North American Lumber ‘Co, Vv. 
Blaine, 89 Wash. 366, 154 P 446; 
Moore v. Spokane, 88 Wash, 203, 152 
P 999; Great Northern R. Co. v. Seat- 
tle, 73 Wash. 576, 182 P 234; Seattle 
Mattress, etc., Co. v. Seattle, 69 
Wash. 666, 125 P 1018; Shryock v. 
Hannenen, 61 Wash. 296, 112 P 377. 

Que.—Simpson v. Westmount, 49 
Que. Super. 341, 27 DomLR 94. 

[a] Failure to enforce assessment 
against others.—A property owner’s 
obligation to pay a tax for street im- 
provements is not affected by the tax 
collector’s omission to enforce col- 
lection against other property. 
Phelan v..San Francisco, 120 Cal. 1, 
§2 P38. 

[b] Failure to notify tenant in 
common.—A person could not object 
to a special assessment for street 
improvements on the ground that a 
tenant in common was not notified as 
required by statute, since he might 
pay his proportion of the assessment, 
and relieve his individual interest. 
Birket v. Peoria, 185 Ill. 369, 57 NE 
30 


[c] Misdescription of lands taken 
for a public improvement cannot be 
urged as a defense against assess- 
ments for benefits by a person whose 
Jand was not taken. Goodrich v. De- 
troit, 184 U. S, 482, 22 Sct 397, 46 
L. ed. 627. 

[d] Objectionable method of ap- 
portionment.—Unless it appears that 
under a different method of appor- 
tioning the cost of a street improve- 
ment the party complaining will be 
required to pay less, the apportion- 
ment made will not be disturbed. 
Barber Asphalt Pav. Co. v. Garr, 115 
Ky. 334, 73 SW 1106, 24 KyL 2227. 
See In re Twentieth Ave. Northeast, 
95 Wash, 5, 168 P 12 (as sustaining 
this view). 


sessment against him to pay for 
opening an alley on the ground. that 
the land does not belong to the city, 
when he claims no right or interest 
in it. Beck v, Holland, 29 Mont. 234, 
74 P 410. 

[f] Want of proper petition for 
improvement is not open to objection 
by a general taxpayer. Those whose 
property is assessed are the only 
ones interested. Merritt v. Duluth, 
103 Minn, 236, 114 NW 758. To same 
effect In re Meade Ave., 35 PittsbLeg 
JNS (Pa.) 38. 

71. U. S.—St. Louis, ete, City 
Land Co. v. Kansas City, 241 U. S. 
419, 36 SCt 647, 60 L. ed. 1072. 

Colo.—Denver vy. Londoner, 33 Colo. 
104, 80 P 117 [rev on other grounds 
210 U. S. 378, 28 SCt 708, 52 L. ed. 
1103]. 

Ind.—Reeves  v. 
Ind. 107, 30 NE 889. 

Mo.—Haeussler Iny. Co. v. Bates, 
306 Mo. 392, 267 SW 632. 

N. J.—Hunt v. Rahway, 39 N. J. L. 
646 [aff 40 N. J. L. 615 mem]. 

Wash.—North American Lumber 
ire v. Blaine, 89 Wash. 366, 154 P 


Grottendick, 131 


[a] Thus a landowner, bringing 
suit in its own behalf to enjoin the 
assessment of its tidelands, cannot 
complain of the assessment of other 
tidelands in which it has no interest. 
North American Lumber (Co, 
Blaine, 89 Wash. 366, 154 P 446. 

[b] Injustice to city in making 
assessment.—One prosecuting a writ 
of certiorari to review a street as- 
sessment, who does not show any in- 
jury to himself, cannot complain that 
an injustice has been done to the city 
in making the assessment for such 
improvement. Hunt v. Rahway, 39 
N. J. L. 646 [aff 40 N. J. L. 6157. 

72. Johnson v, Duer, 115 Mo. 366, 
21 SW _800; New York Cent., etc., R. 
Co. v. Buffalo, 76 Misc. 655, 185 NYS 
196; Birnie v, La Grande, 78 Or. 5381, 
153 P 415. See Shryock v. Hannenen, 
61 Wash, 296, 112 P 877 (improper 
inclusion in the assessment roll of 
property not subject to assessment 
cannot be urged as a ground of in- 
validity of the assessment by those 
whose property was properly as- 
sessed). 

73. Bailey v. Hermosa Beach, 183 
Cal. “(67 292, Po wles Tnvre piper, 32 
Cal. 580; Connersville v. Merrill, 14 
Ind. A. 308, 42 NE 1112; Seattle 
Mattress, etc., Co. v. Seattle, 69 
Wash, 666, 125 P 1013, 


against the fee for a street improve- 
ment, if the part apportioned against 
his interest is equitable. Seattle 
Mattress, ete., Co. v. Seattle, 69 
Wash, 666, 125 P 1013. 

74. Robertson Lumber Co. v. 


oylage Forks, 27 N. D. 556, 147 NW 


75. McHenry v. Selvage, 99 Ky. 
232, 35 SW 645, 18 KyL 473; Righter 
v. Newark, 45 N. J. L. 104. 

76. Cal.— Ede v. Knight, 93 Cal. 
159, 28 P 860. 

Ill.—Illinois Cent. R. Co. v. De- 
ree ekg 126 Ill, 92, 18 NE 315, 1 LRA 


Ind.—Mock v. Muncie, 9 Ind. A. 
536, 37 NE 281. 
103 Kan. 


Kan.—Bush v. 
897, 176 P 642. 

Mo.—Schneider Granite Co. v. Gast 
Realty, etc., Co., 259 Mo. 153, 168 SW 
687 [rev on other grounds 240 U. S. 
55, 60, 36 SCt 254, 400, 60 L, ed. 523, 
1239]; Forry v. Ridge, 56 Mo. A. 615. 

[a] Thus (1) an owner of land 
abutting on a street which was being 
improved, whose property was within 
the assessment district no matter 
how fixed, cannot complain of an 
error in the assessment which in- 
cludes more land in the district than 
properly belonged there, since the 
error is to his advantage. Schneider 
Granite Co, v. Gast Realty, etc., Co., 
259 Mo. 1538, 168 SW 687 [rev on 
other grounds 240 U.S. 55, 60, 36 SCt 
254, 400, 60 L. ed. 528, 1239]. (2) 
And the fact that a paving assess- 
ment was extended only three hun- 
dred feet from the improved street 
when it should have been extended to 
the middle of the block, by reason of 
which the assessment of complain- 
ant’s property was considerably less- 
ened, is not an error of which com- 
plainant could object. Bush vy. To- 
peka, 103 Kan, 897, 176 P 642, 

77. tae Livingston, 121 N.Y, 94, 


Topeka, 


7. In re Pennie, 108 N. ¥. 364, 15 


79. In re Pennie, supra. 

80. In re Pennie, supra, 

Who may seek to vacate see infra 
§§ 3225, 3270, 3314. 

81. In re Burke, 62 N. Y. 224. See 
also infra §§ 3225, 8270, 3314, 3315 et 
seq. 

82. In re Phillips, 60 N. Y. 16. 

83. Batty v. Hastings, 63 Nebr. 26 
88 NW 139; Lasbury v. McCague, 5é 
Nebr. 220, 76 NW. 862. 

84. See Estoppel 21 C, J. p 1052. 
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ity of the assessment.’ And the fact that the levy 
of a street assessment for improvements ereates a 
lien on the property assessed and not a personal 
liability does not prevent the operation of an estop- 


pel against the owner.8¢ <A letter 


owner of property in the construction district ap- 
proved of the construction and consented to the 
usual statutory and legal assessment thereof is an 
admission by the owner that it considered the fair 
cost of the improvement as not in excess of special 


benefits resulting therefrom,*” and 


eGo ti. sree Louis Malleable 
Casting Co. George C. Prendergast 
Constr. Co., 260 U. S. 469, 43 SCt 178, 
67 L. ed. 351 [aff 288 Mo. 197, 231 SW 
989]; Moore v. Yonkers, 235 Wed, 485, 
149 CCA 31; Akron v. Barber Asphalt 
Pav. 'Go:, 171 Fed. 29, 96 CCA 271. 
Ala.—Grant v. Birmingham, 210 
Ala. 239, 97 S 731; Ex p. Gudenrath, 
194 Ala. 568, 69 S 629 [den certiorari 
13 Ala. A. 579, 68 S 676]; Birming- 


ham vy. Abernathy, 178 Ala. 221, 59 S. 


180; Birmingham v. Wills, 178 Ala. 
198, 59 S 178, AnnCas1915B 746. 

Alaska.—Ketchikan v. Zimmerman, 
4 Alaska 336. 

Ariz.—English v,. Terr., 11 Ariz. 87, 
895 P 502, 

Ark.—Harnwell v. White, 115 Ark. 
88, 171 SW 108; Fitzgerald v, Walker, 
55 Ark. 148, 17 SW 702. 

Cal.—O’Dea v. Mitchell, 144 Cal. 
374, 77 P 1020; Harney v. Benson, 
113 Cal. 314, 45 P 687; McSherry v. 
Wood, 102 Cal. 647, 36 P 1010; Callen- 
der v. Patterson, 66 Cal. 356, 5 P 610. 

Colo.—Trinidad v. Madrid, 80 Colo. 


210, 250 P 158. 

Conn.—Johnston v. Hartford, 96 
Conn. 142, 113 A 273. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
490, 99 A 281. 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 

Ga.—Raines v. Clay, 161 Ga. 574, 
131 SE 499; Burns v. Atlanta, 148 Ga. 
549, 97 SE "536; Ane thes Vv. “Morrow, 90 
Ga, 148, 15 SE 76 

Tl. —Markley = "Chien: 190 Ill. 
276, 60 NE 512; Jenks v. Chicago, 48 
Ill. 296; West Chicago Park Comrs. 
v. Novak, 121 Ill. A. 287. 

Ind.— Wilt v. Bueter, 186 Ind. 98, 
111 NE 926, 115 NE 49: Jenkins v. 
Stetler, 118° Indie 275, 30 NE 788; 
Clements v. Lee, 114 Ind, 397, 16 NE 
799; Brownell Impr. Co. v. Nixon, 48 
Ind. A. 195, 92 NE 693, 95 NE 585. 

Towa.—Tjaden Vv. Wellsburg, 197 
Iowa 1292, 198 NW 772; In re Paving 
Floyd Park Addition, 197 Iowa 922, 
196 NW 60; In re Paving Floyd Park 
Addition, 197 Iowa 915, 196 NW 597; 
North View Land Co. v. Cedar 
Rapids, 185 Iowa 1032, 169 NW 644; 
Gilcrest v. Des Moines, 157 Iowa 525, 
437 NW 1072; Nixon v. Burlington, 
141 Iowa 316, 115 NW 239, 18 AnnCas 
1037; Muscatine v. Chicago, ete, R. 
Cos 79 Iowa 645, 44 NW 909. 

Kan.—Ritchie v. South Topeka, 38 
Kan. 368, 16 P 332; Sleeper v. Bullen, 
6 Kan. 

Ky —-Frankfort v. Morris, 209 Ky. 
634, 273 NW 448; Lambert v. Thorn- 
berry, 153 Ky. 523, 155 SW 1163; 
Newport v. Silva, 143 Ky. 704, 137 
Sw 546; Richardson v. Mehler, 111 
Ky. 408, 68 SW 957, 23 KyL 917. 

La.—Shreveport v. |Hester, 139 La. 
495, 71 S 779; Bacas v. Adler, 112 La. 
806, 36 S 739. 

Mass.—Estes v. Newton, 241 Mass. 
229, 136 NE 643; Taber v. New Bed- 
ford, 135 Mass. 162. 

Mich.—Lundbom _ v. Manistee, 93 
Mich. 170, 53 NW 161; Bryam v. De- 
troit, 50 Mich. 56, 12 NW 912, 14 NW 
698; Motz v. Detroit, 18 Mich. 495. 


Minn.—State v. St. Louis County, 


Dist. Ct., 61 Minn. 542, 64 NW 190. 

Mo. —Municipal Securities Corp. v. 
Moriarty, 195 Mo. A. 579, 193 SW 892; 
Gratz v. Kirkwood, (A.) 183 SW 1071; 
Louisiana v. piace 104 Mo, A. 
152, 78 SW 31 re 


Nebr. a leigte: v. Hastings, 
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stating that the 
ment,°° 


the owner is es- 


Nebr. 476, 187 NW 909; Burkley v. 
Omaha, 102 Nebr. 308, 167 NW year 
Nelson v. Florence, 94 "Nebr. 847, 144 
NW 791. 

N. J.—Breakenridge v. Newark, 94 
NSS) te S6 Ln 0 A a0. Gillman v. 
Bloomfield, 78 IN Yes fa? 67, 73 A 604; 
Brewer v. Elizabeth, 66 Net eesEs, 547, 
49 A 480; Dusenbury v. Newark, 25 
Nad lig, ).29 5: 

N. Y.—Peo. v. Lathers, 141 App. 
DIV. Oy he BIN AS) Wate: Lewis v. Utica, 
67 Barb. 456. 

N. C.—Felmet:v. Canton, 177 N. C. 
52, 97 SE 728; Marion v. Pilot Moun- 
tain, 170 N. C. 118, 87 SE 53. 

Oh.—In re Mt, Vernon, 71 Oh..St. 
428, 73 NE 515, 104 AmSR 783, 2 Ann 
Cas 399; Birdseye v. Clyde, 61 Oh. St. 
27, 55 NE 169; Corry yv. Gaynor, 22 
Oh. St. 584; Breuer v. Gibson, 14 Oh. 
GirisCty Nei Si 148, 29: OhCiri Ct: 266, 
32 Oh. Cir. Ct. 492 [aff 77 Oh. St. 602 
mem, 84 NE 1125 mem]; Cincinnati 
Fifth Nat, Bank v. Cincinnati, 10 Oh. 
Cir. Ct. N. S. 602, 30 Oh, Cir. Ct..694; 
Monroe v. Cleveland, Si Oy Cin: Ct. 
N. S..523, 29 Oh, Cir. Ct. 633; Wald- 
schmidt v. Bowland, 6 Oh. Cir. Ct. 
N.S. 99,27, Oh. Cir. Ct.) 782: 

Okl.— Muskogee vy. Burford, 77 Okl. 
174, 186 P 949; Pryor v. Western Pav. 
Co., 74 Okl. 308, 184 P 88; Wey v. 
Hobart, 66 Okl. 175, 168 P 433. 

Or.—Patterson v. Ashland, 95 Or. 
233, 187 P 593; Gamma Alpha Bidg. 
Assoc, v. Hugene, 94 Or. 80, 184 P 
ws] Colby v. Medford, 85 Or. 485, 167 

487; Houck vy. Roseburg, 56 Or. 
538, 108 P 186; Wingate v. Astoria, 
39 Or. 603, 65 P 982, 87 AmSR 673, 
54 LRA 6386; Wilson v. Salem, 24 Or. 
504, 34 P 9, 691. 

Pa.—Philadelphia v. Crew-Levick 
Co., 278 Pa, 218, 122 A 300; Harris- 
burg v. Shepler, 190. Pa. 374, 42 A 
893: Pepper v. Philadelphia, 114 Pa. 
96, 6A 899; McKnight v. Pittsburgh, 
91 Pa, 273: Bidwell v. Pittsburgh, 


Philadelphia v.’ Peters, 62 Pa, Super. 
34 PittsbLegJNS 397 [aff 29 Pa. 
Se, Fos, atone SE 82; Platt v. Colum- 
SE 643. 
47 S. 
Tex.—Huntsville v. Mayes, 
Utah 113, 151 P 988 
Seattle School Dist. No. 1 v. Seattle, 
coma Land Co. v. Tacoma, 15 Wash. 
Tacoma, 3 Wash. T, 410, 19 P 42. 
ington, 78 W. Va. 107, 88 SE 655. 
143 
Co. v. Milwaukee, 126 Wis. 110, 105 
[a] Rule applied.— Although the 


85 Pa, 412,°-27 AmR 662; Brown v. 
Philadelphia, 3 Pa. Cas. 45, 6 A 904; 
90; Williamsport v. Hughes, 10 Pa. 
Dist. 607; Montgomery y. Pittsburgh, 
Super. 312]. 

S. C.—Ballentine v, Columbia, 132 
bia,,1381 S.C. 89, 126 SE 523; Ballen- 
tine v. Columbia, 129 S. CG. 410, 124 

S. D.—Fitzgerald v. Huron, 

D, 538, 199 NW 775. 
(Civ. 
A.) 271 SW 162. 

Utah.—Stott v, Salt Lake City, 47 

Wash.——-Metropolitan Bldg. Co, v. 
Seattle, 92 Wash. 660, 159 P 793; 
63 Wash, 245, 115 P 173; Ferry v. 
Tacoma, 34 Wash. 652, 76 P 277; Ta- 
133, 45 P 733; Barlow v. Tacoma, 
12 "Wash. 32, 40 P 382; Wright v. 

W. Va.—Avis. v. Allen, 83 W. Va. 
789, 99 SE 188; Werninger v. Hunt- 

Wis.—Spence__v. Milwaukee, 

Wis. 47, 126 NW 22; Pabst Brewing 
NW. 563; Beaser v. Barber Asphalt 
Pav. Co., 120 Wis. 599, 98 NW 525 

resolution of the city council author- 
izing a street improvement, and the 
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topped from subsequently taking a different atti- 
tude,®* but not from attacking the ue of a 
particular lot as being excessive.®® 

Conduct of his predecessor in title may aston the 
owner of land to deny the validity of an assess- 


[§ 3160] (bb) Void Assessments. Subject to some 
limitations which have not met general acceptance,?* 
it has been very generally held that the doctrine of 
estoppel has no application in cases where the as- 
sessment is wholly void,®? as where the council had 


notice given thereof, may be illegal, 
a property owner is eStopped from 
raising objection thereto, when, sub- 
Sequent to such resolution and notice, 
he had executed a release of damages 
and signed the petition for the pro- 
posed improvement and requested the 
city to go on with the work and 
assess his property. Tacoma Land 
re v. Tacoma, 15 Wash. 133, 45 P 

86. Remillard v. Blake, etc., Co., 
169 Cal. 277, 146 P 634, AnnCasi916D 


451; Allen v. Hance, 161 Cal,. 189; 
196, 118 P 527 [overr Union Pav., 
etc., Co. v. McGovern, 127 Cal. 638, 


60 P 169; Heft v. Payne, 97 Cal. 108, 
31 BP 844]. 

“One may estop himself from deny- 
ing the existence of a lien upon 
his property as well as he may estop 
himself from denying a personal lia- 
bility, and while it is true that- in 
street assessment cases the lien ex- 
ists only by virtue of a strict com- 
pliance with the provisions of the 
statute, if a property-owner has es- 
topped himself from showing that 
there has not been a strict compli- 
ance with the statute, then as to his 
property there. has been such strict 
compliance and the lien exists.” 
Allen v. Hance, supra. ; 

87. North View Land Co. v. Cedar 
Rapids, 185 Iowa 1032, 169 NW 644. 

88. North View Land Co. v. Cedar 
Rapids, supra. 

89. North View Land Co, y. Cedar 
Rapids, supra. 

90. Cummings v. Kearney, 141 Cal. 
156, 74 P 759. 

91. See cases infra this note. 

[a] In Indiana (1) ‘‘an owner of 
property may be estopped, by his 
conduct, from questioning the valid- 
ity of an assessment against the 
same although it is void because 
there was no actual legal authority 
upon which it could rest, if there 
is color of law to sustain the pro- 
ceeding upon which such assessment 
is based.’”’ Wilt v. Bueter, 186 Ind. 
98, 111 NE 926, 115 NE 49; Turner 
v. Sievers, 73 Ind. A, 30, "126 NE 
504, 507. (2) And unconstitutional 
laws, or those repealed by implica- 
tion or susceptible of more than one 
meaning, which have not been passed 
upon by the courts, and by reason 
of such fact might cause persons to 
be misled and to act to their dis- 
advantage, furnish illustrations of 
what is meant by the terms “appar- 
ent authority” or ‘color of law.” 
Turner v. Sievers, supra. To same 
effect Wilt v. Bueter, supra. (3) 
However, if a municipality acts 
wholly without statutory authority 
or color of law in ordering and mak- 
ing the improvement, such a _ pro- 
ceeding is void ab initio and the prin- 
ciple of estoppel cannot be invoked 
to prevent the property owners from 
denying the validity of the assess- 
ment for an improvement so made. 
Wilt v. Bueter, supra. And see In- 
diana cases infra note 92. 

In Ohio see infra § 3162 note 
15 [a]. 

In South Carolina see infra § eae 
note 50 [b]. 

92. U. S.—Pennsylvania Co. we 
Cole, 1382 Fed: 668; Cowley v. a ee 
99 Fed, 840. 

Alaska.—Ketchikan v. Zimmerman, 
4 Alaska 336. 

Ark.—Harnwell v. White, 115 Ark, 
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no authority to make the improvement,* where the 
improvement district has failed to secure the power 
to make the levy®* or failed to comply with the pro- 
visions of the statute authorizing its creation,®? 
where the assessment was made in a manner which 
renders it invalid,®* where the assessment was void 
for failure to give an opportunity for hearing on 
the question of benefits,®’ or where no notice of the 
hearing on an appeal taken to the council by prop- 
erty owners against an assessment was given;°® or 
because no notice of intention of any kind to assess 
property situated a long distance from the im- 
provement was given to the property owner,°® or 
because it was not made with a view to any benefits 


88, 171 SW 108; Cherry v. Bowman, 
106 Ark. 39, 152 SW 13838. 

Cal.—Dougherty v. Fair, 10 P 674; 
Dougherty v. Coffin, 69 Cal, 454, 10 
P 672; Southern Constr. Co. v. 
Howells, 21 Cal. A. 330, 131 P 756. 

Colo.—Keese v. Denver, 10 Colo. 
112, 15° P3825. 

Dak.—McLauren vy. Grand Forks, 
6 Dak. 397, 48 NW 710. 

D. C.—Windsor v. District of Co- 
lumbia, 18 D. GC. 96. 

Ga.—Clarke v. Atlanta, 163 Ga. 
455, 186 SE 429; Holliday v. Atlanta, 
96 Ga. 377, 23 SE 406. 

Ind.—Wilt v. Bueter, 186 Ind. 98, 
111 NE 926, 115 NE 49; Edwards v. 
Cooper, 168 Ind. 54, 79 NE 1047; Staf- 
ford v. Childs, 75 Ind. A, 285, 130 
NE 429; Turner v. Sievers, 73 Ind. 
A. 30, 126 NE 504; Crawfordville 
Musie Hall Assoc. v. Clements, 12 
Ind. A. 464, 39 NE 540, 40 NE 752. 
Limitations of rule see supra note 
91 


Towa.—Bradley v. Centerville, 139 
Towa 599, 117 NW 968; Carter v. Ce- 
mansky, 126 Iowa 506, 102 NW 438; 
Coggeshall v. Des Moines, 78 Iowa 
235, 41 NW 617, 42 NW 650. 

Kan.—Barker v. Wyandotte Coun- 
ty, 45 Kan. 681, 26 P 585; Leaven- 
worth v. Laing, 6. Kan. 274. 

Ky.—Henderson vy. Lieber, 175 Ky. 
15, 192 SW 830; Covington v. Schlos- 
ser, 141 Ky. 838, 133 SW 987. 

La.—Louisiana Impr. Co; v. Baton 
Rouge Hlectric, ete., Co., 114 La. 
534, 38 S 444. 

Md.—Holland v. Baltimore, 11 Md. 
186, 69 AmD 195, 


Mass.—Sheehan v. Fitchburg, 131 
Mass. 523. 
Mich.—Auditor-Gen. v. Woodard, 


191 Mich. 496, 158 NW 179; Steckert 
v. East Saginaw, 22 Mich. 104. 

Minn.—Meyer’s App., 158 Minn. 433, 
197 NW 970, 199 NW 746. : 

Miss.—Jackson v. Mims, 123 Miss. 
78, 85 S 124. 

Mo.—Perkinson v. Hoolan, 182 Mo. 
189, 81 SW 407; Rider v. Parker- 
Washington Co., 144 Mo. A. 67, 128 
Sw 226; Neill v. Trans-Atlantic 
Mortg. Trust Co., 89 Mo. A, 644. 

Nebr.—Rooney v. South Sioux City, 
111 Nebr. 1, 195 NW 474; Morse v. 
Omaha, 67 Nebr. 426, 93 NW 1734; 
Harmon v. Omaha, 53 Nebr. 164, 73 
NW 671; Hall v. Moore, 3 Nebr. 
(Unoff.) 574, 92 NW 294. 

N. J.—Burnett v. Boonton, 75 N. J. 
L. 467, 70 A 67; New Brunswick Rub- 
ber Co. v. New Brunswick St., etc., 
SSN. ee 190)" 20" Bama 


Ni i=in" re Sharp, 56" Ni, Ws) 257, 
15 AmR 415, Contra Peo. v. Many, 89 
Hun 138, 35 NYS 78; Peo. v. Coffey, 
66 Hun 160, 21 NYS 34; In re Penny, 
45 Hun 391, 10 NYSt 90 [aff 108 N. Y. 
364, 15 NE 611]. 

Oh.—Lewis v. Taylor, 18 Oh. Cir. 
Ct. 443, 10 Oh. Cir. Dec. 205. 

Okl.—Pauls Valley Nat. Bank v. 
Foss, 99 Okl. 178, 226 P 567; Pryor 
NG Bhs awe Pav. Co., 74 Okl, 308; 184 
P 88. 

Or.—Johns y. Pendleton, 66 Or. 
J8z, 183 b 817, 134 P 312, 46 LRANS 
(990, AnnCas1915B 454; Randall v. 
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ment is made.? 


Salem, 62 Or. 509, 123 P 1099. 

Pa.—Bradford v. Parks, 171 Pa. 
343, 33 A 85; Williamsport v. Hughes, 
10 Pa. Dist. 607. 

Tex.—Hutcheson v. Storrie, 92 Tex. 
685, 51 SW 848, 71 AmSR 884, 45 LRA 
289; Dallas v. Saenger, (Civ, A.) 255 
SW 652, 

Wash.—Edmonds Land Co. v. Ed- 
monds, 66 Wash... 201, 119 P 192; 
Michaelson v. Seattle, 63 Wash, 230, 
115 P 167; Schuchard v. Seattle, 51 
Wash, 41, 97 P 1106; New Whatcom 
v. Bellingham Bay Impr. Co., 10 
Wash. 378, 38 P 1024. 

W. Va.—Moundsville v. Yost, 75 
W. Va. 224, 83 SE 910. 

Wis.—Pomainville v. Grand Rapids, 
157 Wis. 384, 147 NW. 877; Canfield 
v. Smith, 34 Wis. 381. 

93. Alaska.—Ketchikan  v. 
merman, 4 Alaska 336. 

Ark.—Watkins v. Griffith, 59 Ark. 
344, 27 SW 234. 

Cal.—Union Pav., etc., Co. v. Mc- 
Govern, 127 Cal, 638, 60 P 169. 

Colo.—Keese vy. Denver, 10 Colo. 
112,/15 P8256. , 

Dak.—McLauren v. Grand Forks, 6 
Dak, 397, 48 NW 710. 

Ind.—Turner v. Sievers, 73 Ind. A. 
30, 126 NE 504, 

Iowa.—Bradley v. Centerville, 139 
Iowa 599, 117 NW 968; Bennett v. 
Emmetsburg, 138 Iowa 67, 115 NW 
ora Starr v. Burlington, 45 Iowa 


Zim- 


La.—Grasser Contracting Co. v. 
Richardson, 147 La, 612, 85 S 609. 

Md.—Holland v. Baltimore, 11 Md. 
186, 69 AmD 195, 

Mich.—Auditor-Gen.  v. 
191 Mich, 496, 158 NW 179. 

Minn.—Meyer’s App., 158 
433, 197 NW 970, 199 NW 746. 

Miss.—Jackson v. Mims, 123 Miss. 
78, 85 S 124, 

Mo.—Hoover v. Newton, (A.) 193 
SW 895. 

Nebr.—Batty v. Hastings, 63 Nebr. 
26, 88 NW 139. 

N. J.—Burnett v. Boonton, 75 N. J. 
L. 467, 70 A 67; Schumm y. Seymour, 
24.N. J. Eq. 143. 

N. Y.—In re Sharp, 56 N. Y. 257, 15 
AmR 415. Contra Peo. v: Many, 89 
Hun 1388, 35 NYS 78. 

Okl.—Pauls Valley Nat. Bank v. 
Foss, 99 Okl. 178, 226 P 567. 

Or. 406, 
63 Or. 


Or.—Dyer v. Bandon, 68 

136 P 652; Jones v. Salem, 

126, 123 P 1096; Smith v. Minto, 30 

Or. 351, 48 P 166; Strout v. Port- 

land, 26 Or. 294, 88 P 126. 
Pa.—Bradford v. Parks, 171 Pai 


343, 33 A 85. 
“Hstoppel .. 


Woodard, 


Minn, 


. has no placein... 
[a case]... where usurped powers 
have been exercised. by municipal 
officers, who, in so doing, were con- 
travening public policy, as well as 
known positive law.” Schumm y, 
Seymour, 24 N. J. Eq. 148, 154, 

[a] Rule applied where want of 
authority was due to: (1) Absence 
of notice ‘of intention to make an 
improvement. Bennett v. Emmets- 
burg, 138 Iowa 67, 115 NW 582. (2) 
Absence of notice of a meeting at 
which the petition for the improve- 
ment is to be heard and considered. 
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but solely according to location;+ and especially 1s 
this true when the landowner gives timely notice 
that he will contest the assessment if the improve- 


Jeopardizing homestead. Inasmuch as the home- 
stead is protected under the constitution,’ such 
protection cannot, it has been held, be affected by 
any failure of the owners to appear and contest 
proceedings to impose special assessments on it for 
public improvements.* 

[§ 3161] (cc) Absence of Elements of Estoppel. 
As in the case of estoppel generally® no estoppel 
can arise against the property owner where the mu- 
nicipality® or contractor who constructed the im- 


Meyer’s App., 158 Minn. 433, 197 NW 
970, 199 NW 746. (38) Failure of the 
abutting property owner to assent in 
writing to the making of the im- 
provement. Holland v. Baltimore, 
11 Md. 186, 69 AmD 195. (4) Failure 
to publish a resolution. Union Pav., 
ete., Co. v. McGovern, 127 Cal. 638, 
60 P 169; McLauren v, Grand Forks, 
6 Dak. 397, 43 NW 710. (5) The fact 
that the improvement was made un- 
der an ordinance not passed by the 
required number of votes. Bradford 
Vv. Parks, 174) Pa. (3435.83 CA p85 Cy 
The fact that the improvement was 
made under an ordinance passed in 
conformity to an unconstitutional 
statute. Burnett v. Boonton, 75 N. J. 
L. 467, 70 A 67. (7) Want of suffi- 
cient petition for the improvement. 
Ketchikan v. Zimmerman, 4 Alaska 
336; Watkins v. Griffith, 59 Ark. 344, 
27 SW 234; Keese vy. Denver, 10 Colo. 
112, 15 PB .825; Starr cv. Burling tons 
45 Iowa 87; Grasser Contracting Co. 
v. Richardson, 147 La. 612, 85 S 609; 
Batty v. Hastings, 63 Nebr. 26, 88 
NW 139; In re Sharp, 56 N. Y. 257, 
15 AmR.415; Smith v. Minto, 30 Or. 
351, 48 P 166. Apparently contra 
Platt v. Columbia, 131 S. C. 89, 126 
SE 523. And see infra § 3178 (for 
decision holding that objections for 
want of a petition for improvement 
may be waived). 

94. Harnwell v. White, 115 Ark. 
88, 171 SW 108. 

95. Harnwell v. White, supra. 

96. Southern R. Co. v. Hunting- 
burgh, 81 Ind. A. 279, 143 “NE 294; 
Crawfordsville Music Hall Assoc, v. 
Clements, 12 Ind. A. 464, 39 NE 540, 
40 NE 752. 

97. Hutcheson vy. Storrie, 92 Tex. 
685, 51 SW 848, 71: AmSR 884, 45 
LRA 289. 

98. Southern Constr. Co: v. 
Howells, 21 Cal. A. 330, 131 P 756. 

99. Pennsylvania Co. v. Cole, 132 
Fed. 668. 

1. Crawfordsville Music Hall 
Assoc. v. Clements, 12 Ind. A.. 464, 
39 NE 540, 40 NE 752. 

2. Edwards v. Cooper, 168 Ind. 54, 
79 NE 1047. 

3. See Homesteads § 8 et seq. 

4 San Antonio v. Spears, (Civ. 
A.) 206 SW 703 [aff 110 Tex. 618, 
223 SW 166]. 

5. See Estoppel §§ 130-133, 136. 

6. Mo.—Commerce Trust Co. v. 
Keck, 283 Mo. 209, 223 SW 1057, 

Mont.—Lewiston v: Warren, 52 
Mont. 356, 157 P 954. 

Or.—Fraser v. Portland, 81 Or. 92, 
gat 514. 

a.—Pottsville” v. G30 Pa. 
Super. 180. = 

Wash.—Chehalis v. Cory, 64 Wash. 
367, 116 P 875. 

[a] Thus the fact that landown- 
ers signed a request that the contrac- 
tor enter into the contract for grad- 
ing the street before the city con- 
firmed the contract will not, where 
it did not appear that the request 
induced the contractor to undertake 
the work, etc., estop landowners from 
attacking tax bills as void or exces-, 
sive. Commerce Trust Co, v. Keck, 
283 Mo. 209, 223 SW 1057. 


Jones, 
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For later cases, developments and chauges in the law see cumulative Annotations, same title, page and note number, 
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provement® did not act in reliance on the conduct 
of the property owner and was not prejudicially 
misled thereby. Nor under the general rule® can 
an estoppel arise for neglecting to speak or act when 
the property owner did not know or was not charged 
with knowledge of the facts which, if known, would 
have made it his duty to speak or act.® 
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[§ 3162] bb. How Estoppel Created—(aa) Peti- 
tion for Improvement. By petitioning for an im- 
provement the petitioners may estop themselves from 
objecting to an assessment made to defray the cost 
of the improvement ;!° by signing the petition they 
indicate that they are willing to be bound provided 
the law is followed and a majority of the owners 


7. Perkinson v. Hoolan, 182 Mo. 
189, 81 SW 407; Verdin v. St. Louis, 
131 Mo. 26, 33 SW 480, 36 SW 52; 
Schulte v. Currey, 173 Mo. A. 578, 
158 SW 888; Keane v. Klausman, 21 
Mo. A. 485; Chehalis v. Cory, 64 
Wash, 367, 116 P 875. 

8. See Estoppel §§ 126-128, 163. 

9. Alaska.—In re Ketchikan De- 
linquent Tax Roll, 6 Alaska 653. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
263, 91 A 297. 

Iowa.—Atkinson v. Webster City, 
177 Iowa 659, 158 NW 473; Hager 
v. Burlington, 42 Iowa 661. 

Mich.—Lawrence v. Grand Rapids, 
166 Mich. 134, 131 NW 581; Walker 
v. Ann Arbor, 118 Mich. 251, 76 NW 


394; Mills v, Detroit, 95 Mich. 422, 
54 NW 897. 

Mo.—Galbreath v. Newton, 30 Mo. 
A. 380. 


Oh.—Tone v. Columbus, 39 Oh. St. 
281, 48 AmR 438; Teegarden v. Davis, 
36 Oh. St. 601. : 

Pa.—Philadelphia v* Bilyeu, 36 Pa. 
Super. 562. 

Wash.—Giles v. Olympia, 115 Wash. 
428, 197 P 631, 16 ALR 493. 

Wis.—Winnebago Furniture Mfg. 
Co. v. Fond du Lac County, 113 Wis. 
72, 88 NW 1018. 

[a] Stating the rule more in de- 
tail, ‘when the improvement is of 
a public street upon which the own- 
er’s property abuts, before the duty 
to speak can be said to exist, which 
is so imperative that if he keeps 
silent then, he shall not afterwards 
be heard, it must be shown; First. 
That he knew the improvement was 
being made. . . . Second. That he had 
knowledge that the public authori- 
ties intended, and were making the 
improvement upon the faith, that the 
cost thereof was to be paid by the 
abutting property owners, and that 
an assessment for that purpose was 
contemplated. ... Because cities may 
improve the public streets out of the 
general fund and without a Special 
assessment. Third. That he knew 
of the infirmity or defect in the pro- 
ceedings, under which the improve- 
ment was being made, which would 
render such assessment invalid and 
which he is to be estopped from as- 
serting.’” Tone v. Columbus, 39 Oh. 
St. 281, 303, 48 AmR 438 [quot In re 
Ketchikan Delinquent Tax Roll, 6 
Alaska 653, 667]. 

[b] Thus (1) there is no estoppel 
to question an assessment made on 
an erroneous basis where the prop- 
erty owner had no knowledge of the 
proceedings until long after they 
were taken (Walker v. Ann Arbor, 
118 Mich. 251, 76 NW 394) (2) or 
where he was led to believe that the 
improvement was to be made at pub- 
lie expense and that’ no assessment 
would be made against him (Groel v. 
Newark, 78 N. J. L. 142, 73 A 522). 

10. Alaska.— Ketchikan vy. Zim- 
merman, 4 Alaska 336. 

Ark.—Watkins v. Griffith, 59 Ark. 
844, 27 SW 234. 

Iowa.—Burlington v. Gilbert, 31 
Iowa 356, 7 AmR 148. 

Mass.—HEstes v. Newton, 241 Mass. 
229, 1386 NE 643. 

Mich.—Cook vy. Covert, 71 Mich. 
249, 39 NW 47; Motz v. Detroit, 18 
Mich, 495. 

Minn.—Ferris vy. Inver Grove, 161 
Minn. 332, 201 NW _ 550. 

Mo.—Exter v. Kramer, 251 SW 


918. 

" N. Y.—Peo. v. Clarke, 110 App. Div. 

28, 96 NYS. 1051, 
Oh.—Roebling vv. 102 


[44 C. J.—44] 


Cincinnati, 


nance.—By petitioning for an 


Oh. St. 460, 132 NE 60; Cincinnati 
v. Manss, 54 Oh. St. 257, 43 NE 687; 
Walder ve Cmeinnatiy, S200 Cia: 
347; Breuer v. Gibson, 14 Oh. Cir. 
Ct NaS. 48,729. Oh. Cir, \Ct. 266, 32 
Oh; Cir?’ Ct, 492. faff 77 “Oh! St. 602 
mem, 82 NE 1125 mem]; Huddle v. 
Madisonville, 13 Oh. Cir. Ct. N. S. 
61, 32 Oh. Cir. Ct. 308; Cincinnati 
Fifth Nat. Bank v. Cincinnati, 10 Oh. 
Cine: Of, Ne anon mso0 On. JG OL. 
694; Cincinnati Bldg., ete., Co, v. 
Cincinnati, 10)Oh? CireeCt . NeoS.< 3%, 
30 Oh. Cir. Ct. 501; Whipple v. To- 
Tedoy 7 .On? Gir: Ct: Nt-S.. 520, *29 Oh: 
Cir. Ct. 42; Borger v. Columbus, 6 
, ehClewiNe US 40 72 Oh, Cir. 
Ct. 812; Frampton y. Sims, 1 Oh 
NPNS 355. 

Or.—Gamma Alpha Bldg. Assoc. 
Vv. “ngene, 94 Orit '80) 1 184 YP 419735 
iene v. Medford, 85 Or. 485, 167 P 

Pa.—In re Broad St., 165 Pa. 475, 
30 A 1007; Ferson’s App., 96 Pa. 
140; Ebensburg Borough y. Little, 28 
Pa. Super. 469. 

Tex.—Huntsville v. Mayes, (Civ. 
A.) 271 SW 162. 

Wash.—Spokane y. Fonnell, 75 
Wash. 417, 135 P 211; Seattle School 
Dist. No. 1 v. Seattle, 63 Wash. 245, 
115° P °173;- In ‘re Jackson ' St.}° 62 
Wash, 432, 113 P 1112; Tacoma Land 
Co: v. Tacoma, 15 Wash: 133, 45 P 
733; Wingate v. Tacoma, 13 Wash. 
603, 438 P 874, 

[a] Thus it has been held that (1) 
a petition to the council to open a 
street estops the signers from deny- 
ing that their property was benefited 
by the street opening. Spokane v. 
Fonnell, 75 Wash. 417, 135 PRP 211. 
Contra Hildebrand v. Toledo, 27 Oh. 
Cir. Ct. 427. (2) Where proceedings 
for the construction of a concrete 
sidewalk were irregular and informal, 
and no exact location of the sidewalk 
was fixed, but plaintiff abutter joined 
in a petition for the improvement, in 
which the petitioners agreed to waive 
all questions of validity, jurisdic- 
tional or otherwise, it was held that 
plaintiff was not entitled to a manda- 
tory injunction two months after 
completion of the walk, changing the 
location to the property line nor to 
an injunction against assessments. 
Ferris v. Inver Grove, 161 Minn. 332, 
201 NW 550. (38) A petition of prop- 
erty owners for a street improvement 
agreement to pay the cost of the im- 
provement irrespective of any award 
of damages waives their right to ob- 
ject to the assessment of their land 
on the ground that the jury found 
the same to be damaged, and is prima 
facie sufficient to confer jurisdiction 
on the court to.make the assessment 
irrespective of the award. Seattle 
School Dist. No. 1 v. Seattle, 63 
Wash, 245, 115 P 173. ; 

[b] Improper or negligent con- 
struction.—One who petitions a city 
for a street improvement abutting 
on his property to be made in a 
certain manner may not enjoin the 
collection of assessments to pay for 
the improvement, on the ground that 
it was improperly and negligently 
constructed, if the improvement is 
made in the manner asked for. 
Breuer v. Gibson, 14 Oh. Cir. Ct. N. S. 
48). 29° ‘On Cir, (Ct. 266, $32 Oh: Cir. 
Ct. 492 [aff 77 Oh. St. 602 mem, 82 
NE 1125 mem]. F 

[ec] Walidity of charter and ordi- 
im- 
provement a petitioner is estopped 
from denying the validity of the 
charter and ordinance under which 


the proceedings for the improvement 
mere had. Motz v. Detroit, 18 Mich. 

[d] Unusual width of street.—The 
petition for a street improvement of 
a certain width estops property 
owners from attacking a special as- 
sessment on the ground that the 
improvement is unusually and un- 
necessarily wide. In re Jackson St., 
62 Wash. 432, 113 P 1112. 

[e] Statutory limitation of amount 
of assessment.—(1) A lot owner can- 
not escape payment for a street im- 
provement laid in accordance: with 
the petition signed by him, even 
though the assessment exceeds the 
statutory limitation. Cincinnati Fifth 
Nat. Bank v. Cincinnati,.10 Oh. Cir. 
Ct. NGS. 2602) 230 Ons Cin. Ci 6945 
(2) But where a council refuses the 
offer of petitioners for a street im- 
provement to waive the statutory 
limitation of the amount of a spe- 
cial assessment and makes the im- 
provement on its own motion and 
regardless of the petition or consent 
of the property owners, the rejected 
offer cannot be relied upon as an es- 
toppel against the owners to insist 
on the statutory limitation of the 
amount assessed. Bailey v. Des 
Moines, 158 Iowa 747, 138 NW 853. 

{[f] Assessment according to front- 
foot rule.—(1) One who petitions 
a council to pave a street and assess 
the cost according to the front-foot 
rule is estopped: from denying the 
power he induced the council to ex- 
ercise. Conde v. Schenectady, 164 
Ni YY.’ 258,758 (NEY130;; Murphy v. 
Sims, 27 Oh, Cir. Ct. 825; Frampton 
v. Sims, 1 OhNPNS 3855; Harrisburg 
v. Baptist, 156° Pa: 526, 27: A 8; 
Pepper x. Philadelphia, 114 Pa. 96, 6 
A 899; Bidwell v. Pittsburgh, 85 Pa. 
412, 27. AmR 662; Ebensburg Bor- 
ough v.. Little, 28 Pa. Super. 469; 
Williamsport v. Hughes, 10, Pa. Dist. 
607. (2) And one who petitions for 
an improvement under a_ charter 
which requires the cost to be appor- 
tioned according to the front-foot 
rule necessarily asks that the work 
be done under the statutory rule. 
Conde v. Schenectady, supra. (3) 
And the fact that property owners 
petitioning for an improvement be- 
lieved that the costs would be ap- 
portioned otherwise than by the 
front-foot rule—the method pre- 
scribed by statute—does not invali- 
date the apportionment according to 
such rule. Crowley v. Acadia Par- 
ish Police Jury, 1388 La. 488, 70 S 
487 (no one can be allowed to plead 
ignorance of the law; and therefore, 
one who signs a petition to have 
work done under the provisions of an 
existing law must be conclusively 
presumed to have known that the 
apportionment would be in accord- 
ance with the rule fixed in that law). 

{g] Statutory rights of exemp- 
tion.—A church corporation may 
estop itself from setting up its statu- 
tory right of exemption from assess- 
ment by signing a petition for an 


improvement. Ligonier v. Presby- 
terian Church, 22 Pa. Dist. 868; 
Reynoldsville v. First Methodist 


Episcopal Church, 19 Pa. Dist. 400. 

{h] A change in the law regulat- 
ing the levying of assessments for 
street improvements, made while the 
petition for the improvement is 
pending before council, does not have 
the effect of invalidating the assess- 
ment, where it does not appear that 
the petitioners abandoned the effort 
to secure the improvement, and the 
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in value sign the same petition;!! and especially 
should the doctrine of estoppel be operative where 
the owner in addition to petitioning for the im- 
provement was cognizant of all the proceedings and 
urged others to join in the same, and where the 
improvement was constructed under his direct super- 
But, under the general rule as to void 
assessments,'® it is generallyt* held that no estop- 
pel can arise by reason of a petition for an im- 
provement if the assessment is wholly void,!® as 
where the council never acquired jurisdiction to 
make the improvement ;1* where the municipality was 
without jurisdiction to assess the land by reason of 
its location;'? where the improvement madé is not 
in conformity with the petition,!® but is of a differ- 
ent kind than the one asked for;'® where in making 
the improvement the provisions of the charter were 
disregarded ;2° where the assessment was levied in 
violation of the city charter after the improvement 
had been made and paid for by the city;? where 
the assessment was made without any notice to the 


vision.!2 


validity of the assessment is based 
upon their agreement to pay it, and 
not upon any statute. Whipple_v. 
Toledo, 7 Oh, Cir. Ct. N. S. 520, 29 Oh. 
Cir, Ct. 42. 


11. Ketchikan v. Zimmerman,. 4 
Alaska 336. 
12. In re Ketchikan Delinquent 


Tax Roll, 6 Alaska 653. 


13. See supra § 3160. 

14. Exception recognized see infra 
note 15 [a]. 

15. Ark.—Watkins v. Griffith, 59 


Ark. 344, 27 SW 234. 
Dak.—McLauren v. Grand Forks, 6 

Dak. 397, 43 NW 710. 

ee eee v. Putnam, 101 Kan. 


165. P8041, 
Ky.—Louisville v. Benedict, 147 
Ky. 391, 144 SW 43. 
Mich.—Auditor-Gen. v. Woodard, 
191 Mich. 496, 158 NW 179; Cook v. 
Covert, 71 Mich. 249; 39 NW _ 47; 
Steckert v. East Saginaw, 22 Mich. 


104. 

Mo.—Wetterau v. Farmers’, etc., 
Trust Co., 285 Mo. 555, 226 SW 941; 
Schulte v, Currey, 173 Mo. A, 578, 
158 SW 888. 

Nebr.—Batty v. Hastings, 63 Nebr. 
26, 88 NW 139; Grant v. Bartholo- 
mew, 58 Nebr. 839, 80 NW 45; Wake- 
seed v. Omaha, 58 Nebr. 245, 78 NW 

Oe 

N. Y.—In re Sharp, 56 N. Y. 257, 
15 AmR 415. 

Or.—Temple v. Portland, 77 Or. 
559, 151 P 724, 

Pa.—Williamsport v, Hughes, 10 
Pa. Dist. 607. 

Tex.—Dallas v. Saenger, (Civ, A.) 
255 SW 652; Dallas v. Atkins, (Civ. 
A.) 32 SW. 780; Dallas v. Ellison, 10 
Tex. Civ. A. 28, 20 SW 1128. 

Wash.—Spokane y. Fonnell, 75 
Wash. 417, 135 P 211; Edmonds Land 
Co. v. Edmonds, 66 Wash, 201, 119 
P 192; Howell v. Tacoma, 3 Wash. 
711, 29 P 447, 28 AmSR 83. 

[a] In Ohio (1) where the rule of 
the text obtains generally (Roebling 
v. Cincinnati, 102 Oh. St. 460, 132 
NE 60; Birdseye v. Clyde, 61 Oh. St. 
27, 55 NE 169; Tone vy. Columbus, 39 
Oh, St. 281, 48 AmR 4388; 
Columbus, 6 Oh. Cir. Ct. N. 
27 Oh. Cir, ‘Ct. 812; Hildebrand v. 
Toledo, +6,jOhs Cir: Ctr IN. S.\ 4505027 
Oh, Cir. Ct. 427), (2) an important 
exception has been recognized in 
some decisions in case of improve- 
ments made under’ unconstitutional 
statutes, it being held that par- 
ties who petition for an improve- 
ment to be made under an unconsti- 


tutional statute are: estopped from)! 


denying the validity of the assess- 
ment (Tone _v. Columbus, supra; 
State v. Mitchell, 31 Oh. St. 592; 
Whipple v. Toledo, 7 Oh. Cir. Ct. N. S. 
520, 29 Oh, Cir. Ct.) 42), (3) espe- 


owner.* 


cially when taken in connection with 
other acts, such as causing bonds 
of the city to be negotiated to pay 
for the improvement (Columbus \vVv. 
Sohl, 44 Oh. St. 479, 8 NE 299; State 
v. Mitchell, supra), (4) acting as offi- 
cers of election or commissioners of 


the improvement (Tone v. Columbus, . 


supra), (5) or actively participating 
in causing the improvement to be 
made (Tone v. Columbus, supra; State 
v. Mitchell, supra), (6) in which cir- 
cumstances the parties will be 
deemed to have adopted the uncon- 
stitutional statute as a scheme: or 
plan for making the assessment 
(Whipple v. Toledo, supra). 

16. Ark.—Watkins v.- Griffith, 59 
Ark. 344, 27 SW 234. 

Dak.—McLauren v. Grand Forks, 
6 Dak. 397, 43 NW 710. 

Mich.—Auditor-Gen. v, Woodard, 
191 Mich. 496, 158 NW 179. 

Nebr.—Batty v. Hastings, 63 Nebr. 
26, 88 NW 139, 

Oh.—Tone v. Columbus, 39 Oh. St. 
281, 48 AmR 438. 

Wash.—Allen  v. Spokane, 108 
Wash. 407, 184 P 312; Lewis v. 
Cook, 57 Wash. 1, 106 P 198; Howell 
v. Tacoma, 3 Wash, 711, 29 P 447, 
28 AmSR 83. 

[a] Rule applied: (1) Where the 
petitions for an improvement are de- 
fective and insufficient to give ju- 
risdiction to the council. Watkins 
v. Griffith, 59 Ark, 344, 27 SW 234; 
Batty v. Hastings, 63 Nebr. 26, 88 
NW 139; Thornton v. Cincinnati, 4 
Oh, (Cir, ChONe S4 3.726. iOh: s@ir. 4Ce: 
33. See Tone v. Columbus, 389 Oh. 
St. 281, 48 AmR 438 (failure to ac- 
quire sufficient number of signers; 
petitioner has the right to assume 
the performance of its duty by the 
city council, which was, before act- 
ing upon the petition by ordering 


the improvement, to ascertain 
whether a_ sufficient number °- had 
signed to confer jurisdiction). 
Contra Burlington v. Gilbert, 31 


Iowa 356,.7 AmSR 143 (where it 
was held that, if the improvement 
is unauthorized on the ground that 
two thirds of the abutting owners 
did not join in the petition, all those 
who did not join in the petition 
might not be bound, those who did 
are bound). (2) Where the council 
failed to pass a resolution of neces- 
sity for an improvement. Mclauren 
v. Grand Forks, 6 Dak. 397, 483 NW 
710. (8) Where the property owners 
petition for the making of an im- 
provement provided certain condi- 
tions are performed by the city and 
where such conditions are not so per- 
formed. Lewis v. Cook, 57 Wash. 
1, 106 P 198. (4) Where the prop- 
erty improved as a street was, at 
the time of the improvement, and 


petitioners ;?? where the assessment included not 
only the cost of the improvement petitioned for, 
but also the expense of keeping it in repair,;?* or 
where the assessment was arbitrary,?* grossly un- 
equal,2®> or was not. apportioned in the manner re- 
quired by statute,2® or was in excess of the value 
of the property assessed?’ or of the benefits result- 
ing from the improvement,’* although there is au- 
thority to the contrary of this last proposition.”® 

Petition for an improvement presented out of 
time is an unauthorized paper which binds no one 
and cannot be the basis of an estoppel.*° 

Failure to sign second petition. 
an abutting owner of a petition for improvement 
of a street to a certain grade does not estop him_ 
from contesting the legality of the assessment, where 
the original petition was referred back to the prop- 
erty owners with the direction to file a new petition 
for an improvement at a different grade, and the sec- 
ond petition was not signed by the contesting 


The signing by 


still is, in private ownership. Allen 
v. Spokane, 108 Wash. 407, 184 P 312. 

17. Edmonds Land Co. v. Ed- 
monds, 66 Wash. 201, 119 P 192. 

[a] Rule applied.—Where a trus- 
tee, holding title to land situated 
outside the boundaries of a munici- 
pality, signed a petition for the con- 
struction of a sea gate as a municipal 
improvement, the legal owner was 
not estopped from questioning the 
validity of a municipal assessment 
for benefits, on the ground of the 
location of the property, since the 
petition could not extend the assess- 
ing power of the municipality to 
lands beyond its boundaries. - 
monds Land Co. v. Edmonds, 66 
Wash. 201, 119 P 192. 

18. Schulte v. Currey, 173 Mo. A. 
578, 158 SW 888 (where only part 
of the improvement asked is con- 
structed). 

19. In" re Sharyp,.b6 “Nw wo eae Lo 
AmR 415, 

20. Steckert v. East Saginaw, 22 
Mich. 104; Temple v. Portland, 77 Or. 


559, 151. P 724; Dallas ‘vy, Saenger, 
(Tex. Civ. A.) 255 SW 652, 
21, Dallas “v.2 Atkins, (Tex: iv: 


A.) 32 SW 780; Dallas v. Ellison, 10 
Tex. Civ. A. 28, 30 SW 1128. 

22. Cook v. Covert, 71 Mich, 249, 
39 NW. 47. . 

23. Williamsport v, Hughes, 10 
Pa. Dist, 607. 

24 Spokane v. Fonnell, 75 Wash. 
417, 235 P2417. 

25. Wetterau v. Farmers’, etc, 
Trust Co., 285 Mo, 555, 226 SW 941. 

26. Cravens v. Putnam, 101 Kan. 
163, LEG P80t eo 

27. Louisville v. Benedict, 147 Ky. 
391, 144 SW 43 (when the entire 
property is taken to pay for a public 
improvement, there is no room for a 
presumption as to the benefits re- 
ceived, but a case of spoliation is 
shown). 

28. Winchell v, Dennison, 5 Oh. A. 
108, 27 O. C. A. 284, 39 Oh. Cir. Ct. 
202; Dallas v. Saenger, (Tex. Civ. A.) 
255 SW _.655. 

{a] Thus it has been held that 
property owners who sign a request 
for a street improvement may as- 
sume that a charter guaranty that 
costs assessed against the property 
shall not exceed the benefits will be 
observed, and, by signing the request, 
they are not estopped from question- 
ing the validity of the assessment. 
Dallas v, Saenger, (Tex. Civ. A.) 255 
SW 652. 

29. Frampton v. Sims, 1 OhNPNS 
355; Gamma Alpha Bldg. Assoc. v. 
Eugene, 94 Or. 80, 184 P 973. 

30. Shoenberg v. Field, 95 Mo. A. 
241, 68 SW 945. ‘ 

31. Carlisle v. Cincinnati, 8 Oh. 
Cir, Ct. N..S..46, 29 Oh. Cir... Ct. 81. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Disregard of petition. If a municipality elects by 
unanimous vote of its council to order a public: 
improvement in disregard of a petition therefor and 
the limitations therein contained,®? it cannot there- 
after fall back on the petition to uphold an assess- 
ment otherwise unauthorized and urge that peti- 
tioners were estopped to deny the authority of the 


city to levy the assessment.®? 
Abrogation of agreement. 


32. See supra § 2460. 

33. Schuchard v. Seattle, 51 Wash. 
41, 97 P 1106. See Bailey v. Des 
Moines, 158 Iowa 747, 188 NW 853 
supra note 10 [e] (2) (as sustaining 
this doctrine). 

34. See supra §§ 2997, 2998. 

35. In re Patterson, 98 Wash. 334, 
167 P 924. 

36. Barber Asphalt Pav. Co. v. 
Jurgens, 170 Cal. 273, 149 P 560, 9 
ALR 597; Raisch v. California Univ., 
37 Cal. A. 697, 174 P 943 (both hold- 
ing that a property owner was not 
estopped from asserting the invalid- 
ity of a street improvement assess- 
ment because he failed to protest to 
city council or because he remained 
silent while the work was being 
done). : é 

37. See cases infra this section. 

[a] It is not just that property 
owners should wait until the im- 
provement is made and then by ob- 
jecting throw the whole burden on 
the city or on other property holders. 
Jenks v. Chicago, 48 Ill. 296. 

38. U. S.—Moore v. Yonkers, 235 
Fed. 485, 149 CCA 31. ; 

Colo.—Trinidad v. Madrid, 80 Colo. 
210, 250 P 158. 

Conn.—Johnston v. 96 
Conn, 142, 113 A 273. 

Del.—Catts v. Smyrna, 10 Del. Ch. 
490, 99 A 281; Catts v. Smyrna, 10 
Del, Ch. 263, 91 A 297. 

Fla.—Anderson v. Ocala, 67 Fla. 
204, 64 S 775, 52 LRANS 287. 

Ga.—Avery v. Atlanta, 163 Ga. 591, 
136 SE 789; Burns v. Atlanta, 148 
Ga. 549, 97 SE 536; Draper v. At- 
Janta, 126 Ga. 649, 55 SE 929. 

Til.— Markley v. Chicago, 190 Ill. 
276, 60 NE 512; Smith _v. Kocher- 
sperger, 180 Ill. 527, 54 NE 614; Jenks 
v. Chicago, 48 Ill. 296. 

Ind.—Lux, etc., Stone Co. v. Don- 
aldson, 162 Ind. 481, 68 NE 1014; 
Prezinger v. Harness, 114 Ind, 491, 
16 NE 495; Clements v, Lee, 114 Ind. 
397, 16 NE 799; Ross v. Stackhouse, 
114 Ind. 200, 16 NE 501; Lafayette 
vy. Fowler, 34 Ind. 140; Hoosier 
Constr. Co. v. Seibert, 63 Ind. A. 594, 
14 NE 981. 

3 Iowa.—Matson vy. Mitchell, 156 NW 
838; Gilcrest v. Des Moines, 157 lowa 
525, 137 NW 1072; Arnold v, Ft. 
Dodge, 111 Iowa 152, 82 NW 495; 
Muscatine v. Chicago, etc., R. Co., 79 
Iowa 645, 44 NW 909. 

Kan.—Ritchie v. South Topeka, 38 
Kan. 368, 16 P 332; Sleeper v. Bul- 
len, 6 Kan. 300. 

Ky.—Ormsby v. London, 220 Ky. 
148, 294 SW 1025; Springfield v. Hay- 
don, 216 Ky. 483, 288 SW 337; Peicke 
v. Covington, 198 Ky. 683, 249 SW 
1008; Rusself v. Whitt, 161 Ky. 187, 
170 SW 609; Louisville v. Gast, 118 
Ky. 564, 81 SW 698, 26 Kyl 412; 
Barber Asphalt Pav. Co, v. Garr, 115 
Ky. 334, 73 SW 1106, 24 KyL 2227; 
Mudge v. Walker, 90 SW 1046, 28 
KyL 996; Caperton v. Humpick, 95 
Ky. 105, 23 SW 875, 15 KyL 430; 
Sterling v. Hopkinsville, 12 KyL 558. 

La.—Crowley v. Acadia Parish Po- 
lice Jury, 138 La, 488, 70 S 487. 

Mich.—Attwood Brass Works v. 
Grand Rapids, 230 Mich. 271, 203 
NW 408; McKee v. Grand Rapids, 203 
Mich. 527, 170 NW 100;. Jones v. 
Gable, 150 Mich. 80, 113 NW _ 577; 
Constantine v. Albion, 148 Mich. 403, 
111 NW 1068; Stewart Co, v. Flint, 


Hartford, 


/ 


A stipulation in a pe- 
tition for a local improvement, waiving exemption 
from assessment by reason of damages,?* may be 
abrogated by the parties thereto by a subsequent 
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agreement.*® 


General. 
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[§ 3163] (bb) Acquiescence in Work—aaa. In 
While there is some authority apparently 
to the contrary,** ordinarily, where a property owner 
knows that a public improvement beneficial to his 
property is being constructed and stands by and 
makes no objection, he will be estopped to object 


to an assessment of his property for a proportion- 


147 Mich. 697, 111 NW 3852; Shaw v. 
Ypsilanti, 146 Mich. 712, 110 NW 40; 
Nowlen v. Benton Harbor, 134 Mich. 
401, 96 NW 450; Tuller v. Detroit, 
126 Mich. 605, 85 NW 1080; Fitzhugh 
v. Bay City, 109 Mich. 581, 67 NW 
904; Goodwillie v. Detroit, 103 Mich. 
283, 61 NW 526; Lundbom vy. Manis- 
tee, 93 Mich. 170, 53 NW 161; Byram 
v. Detroit, 50 Mich. 56, 12 NW 912, 
14 NW 698. For exceptions to rule 
see infra this note. 

Minn.—Meyer’s App., 158 Minn. 433, 
197 NW 970, 199 NW 746. 

Mo.—St. Louis Malleable Casting 
Co. v. George C. Prendergast Constr. 
Co., 288 Mo. 197, 231 SW 989 [aff 
260° -U. Si /469, 43 SCt°178, 67 Li. ed. 
351]; Granite Bituminous Pav. Co. v. 
Fleming, 251 Mo. 210, 
Jaicks v. Merrill, 201 Mo. 
SW 753; Johnson vy, Duer, 
3866, 21 SW 800; Welch v. Commerce 
Trust Co., (A.) 223 SW 768; Gratz v. 
Kirkwood, (A.) 183 SW 1071; Walsh 
v. Monett First Nat. Bank, 139 Mo. 
A. 641, 123 SW 1001. 

Nebr.—Kister v. Hastings, 108 
Nebr. 476, 187 NW _ 909% Nelson v. 
Florence, 94 Nebr. 847, 144 NW 791. 

N. J.—Breakenridge v. Newark, 94 
N. J. L. 361, 110 A 570; Greater New- 
ark Associates v. Newark, 79 N. J, L. 
331, 75 A 745; Gillman v. Bloomfield, 
Se IN ae ae oly , 73 A 604; Durrell 
v. Woodbury, 74 N. J. L. 206, 65 A 
298 [aff 75 N. J. L. 939, 70 A 1100]; 
Brewer v. Elizabeth, 66 N. J. L. 547, 
49 A 480; Lord vy. Bayonne, 65 N. J. 
L. 127, 46 A 701 [aff 65 N, J. L. 686, 
48 A 1118]; State v. Jersey City, 52 
N. J. D490) 29 Al. 1096 > % TenifE » v. 
Newark, 49 N. J. L. 239, 12 A 770 
[aff 48 N. J. L. 101, 2 A 627); Bur- 
stiner v. Hast Orange, (Sup.) 132 
A 476; Dusenbury v. Newark, 25 N. 
J. Hq. 295. 

N. Y.—Levine v. Hudson Public 
Works Commn., 195 App. Div. 351, 
186 NYS 877; Peo. v. Lathers, 141 
App. Div. 16, 125 NYS 753; In re Mc- 
Gown, 18 Hun 434, 

N. C.—Marion v. Pilot Mountain, 
170 N..C. 118, 87 SE 53. 

N. D.—Robertson Lumber Co. v. 
Grand Forks, 27 N. D. 556, 147 NW 
249, 

Oh.—Vinton. v. James, 108 Oh. St. 
220, 140 NE 909; Quinlan v. Myers, 
29 Oh. St. 500; Gault v. Columbus, 10 
Oh} Cirs(COhN, S2263)8 0 Oh Cir. iCt. 
335; Emmert v. Elyria, 27 Oh. Cir. Ct. 
353; Ulm v. Cincinnati, 1 OhS&CP 
185, 7 OhNP 278; Johnson v. Cleve- 
land, 6 OhNPNS 183. 

Okl.—Perkins v. Pawhuska, 106 
Okl. 5, 232 P 937; Pryor v. Western 
Pav. Co., 74 Okl. 308, 184 P 88; Bickel 
v. Warner-Quinlan Asphalt Co., 70 
Okl. 138, 174 P 537; Wey v. Hobart, 
66 Okl, 175, 168 P 488; Orr v. Cush- 
ing, 66 Okl. 158, 168 P 223; Ardmore 
v. Fraley, 65 Okl, 14, 162 P 684; Ard- 
more v. Appollos, 62 Okl, 232, 162 P 
211; Terry v. Hinton, 52 Okl. 170, 
152 P 851; Coalgate v. Gentilini, 51 
Okl, 552, .152 P 95; Norris v. Law- 
ton, 47 Okl. 213, 148 P 123; Musko- 
gee v. Rambo, 40 Okl. 672, 138 P 567; 
Bartlesville v. Revard, 40 Okl. 477, 
139 P 277; Bartlesvile v. Holm, 40 
Okl. 467, 139 P 278; Bartlesville v. 
Bucy, 40 Okl. 466, 139 P 277; Weaver 
v. Chickasha, 36 Okl. 226, 138 P 305; 
ee v. Bocher, 20 Okl. 729, 95 P 
981, 


ate part of the cost of the improvement unless the 
assessment is wholly void.?7 
the proceedings cannot be availed of by him to de- 
feat the assessment,*® either in courts of law or in 


Mere irregularities in 


Or.—Grimes v. Seaside, 87 Or. 256, 
170 P 310; Houck v. Roseburg, 56 Or. 
238, 108 P 186; Wingate v. Astoria, 
39 Or. 603, 65 P 982; Strout v. Port- 
land, 26 Or. 294, 38 P 126; Barkley v. 
Oregon City, 24.Or. 515, 33 P 978; 
Wilson v. Salem, 24 Or. 504, 34 P 691. 

Pa.—York City v. Eyster, 68 Pa. 
Super. 104; Philadelphia v. Peters, 
62 Pa. Super. 90. 

Ss. C.—Platt v. Columbia, 131 S. C. 
89, 126 SE 528; Ballentine v. Colum- 
bia, 129 S. C. 410, 124 SE 643. 

S. D.—Fitzgerald v. Huron, 47 S. 
D. 533, 199 NW 775. 

Utah.—Branting vy. Salt Lake City, 
47 Utah 296,.153 P.995: Stott v. Salt 
Bake yiCity.44/* Utahe A 135.5 4) bee 


988, 

W. Va.—Avis v. Allen, 83 W. Va. 
789, 99 SE 188; Werninger vy. Hunt- 
ington, 78 W. Va. 107, 88 SE 655. 

Wis.—State v. LaCrosse, 101 Wis. 
208, 77 NW 167. 


Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 PB 439. 
{a] Rule applied in the case of 


the following irregularities: (1) De- 
fect in an original ordinance for an 
improvement in a minor matter of 
details such as setting out the kind 
or size of the stones to be used in 
paving. Markley v. Chicago, 190 Ill. 
276, 60 NE 512, (2) Failure of the 
assessor to attach to the roll a certi- 
ficate that the assessment was made 
in accordance with the city charter. 
Tuller v. Detroit, 126 Mich. 605, 85 
NW 1080. (8) Irregularities in the 
contract (Burns v. Atlanta, 148 Ga. 
549, 97 SH 536) (4) or in the letting 
of the contract (Ross v. Stackhouse, 
114 Ind. 200, 16 NE 501; Johnson v. 
Allen, 62 Ind. 57; Nelson v. Florence, 
94 Nebr. 847, 144 NW 791). (5)®That 
the assessment was made before the 
improvement was completed and ac- 
cepted. Goodholm, ete., Inv. Co. v. 
Western Pav. Co., 48 Okl. 42; 150 P 
110; Goodholm, ete. Inv. Co. v. 
Cleveland-Trinidad Pav. Co., 48 Okl. 
38, 150 P 109. (6). That the esti- 
mates and plans for the improvement 
were insufficient. Wingate v. As- 
toria, 39 Or, 603, 65 P 982. (7) That 
municipal authorities, although act- 
ing within their delegated powers in 
carrying out a public improvement, 
acted negligently and in culpable be- 
trayal of their trust. Schumm v. 
Seymour, 24 .N. J. Eq. 143. (8) That 
a public contractor’ did not comply 
with a statute requiring him to ap- 
point a process agent, where the 
property owner knew that fact and 
acquiesced in the construction work. 
Russell v. Whitt, 161 Ky. 187, 170 SW 
609. (9) That the improvement was 
made under a contract in which a 
councilman was interested. North- 
port v. Northport Townsite Co., 27 
Wash, 548, 68 P 204. (10) That the 
sewer constructed was constructed 
without first acquiring the © soil. 
Werninger v. Huntington, 78 W. Va. 
107, 88 SE 655. (11) That the street 
improved had not been lawfully 
opened. Philadelphia v. Peters, 62 
Pa. Super. 90. 

{[b] Constructive notice by publi- 
cation for twenty days in a news- 
paper of a notice of the proposed 
improvement is sufficient to invoke 
against the property owner the rule 
that, if, without objection, he permits 
the improvement. to be constructed, 


‘Evansville v. Pfisterer, 


ss 
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courts of equity,®® at least in the absence of some 
showing that a constitutional right has been in- 
Especially should the doctrine of estoppel 
be applied where in addition to knowledge and ac- 
quiescence in the improvement the property owner 
has paid installments on the work,*! or where he 
has taken an appeal from the board of assessors to 
the common council without mentioning the irregu- 
larity relied on in a subsequent proceeding to. defeat 


vaded.* 


the assessment.*? 


Want of knowledge of improvement or assessment. 
On the other hand a property owner who had no 
knowledge that an improvement was being made and 
who was not guilty of any want of diligence in 
asserting his rights before the work was completed 
is not estopped to deny the validity of the assess- 
ment;*? nor is the owner estopped to deny the 
validity of an assessment by standing by and seeing 
the improvement made without objections where the 
owner did not know and was not chargeable with 
knowledge that his property would be assessed for 


the improvement.** 


he cannot complain of irregularities 
in the proceedings leading up to the 
assessment. Houck v. Roseburg, 56 
Or. 238, 108 P 186. 

{c] Defect in ordinance.—Where 
a property holder permits improve- 
ments in front of his property by a 
city under an ordinance and pays a 
portion of the special assessment, he 
cannot because of an alleged defect 
in the ordinance, after the statutory 
limitation, be relieved from payment 
of a balance due. Hampton  v. 
Gainesville, 64 Fla. 303, 60 S 185. 

{d] Defective construction. 
Where property owners know that 
the construction of the improvement 
js defective, or not in accordance 
with specifications, but do not make 
any objection on that ground, they 
are thereafter estopped from object- 
ing to the assessment on the ground 
of such defective construction. Ar- 
nold v. Ft. Dodge, 111 Iowa 152, 
82 NW 495; Kister v. Hastings, 108 
Nebr. 476, 187 NW 909; Gault v. Co- 
lumbus, 10 Oh. Cir. Ct. N. S. 263, 30 
Oh. Cir. Ct)! 335, To same) effect 
34 Ind. 36, 
7 AmR 214. But see Harrell v. Luf- 
kin, (Tex. Civ. A.) 280 SW 174, 175 
(“where contract by city with abut- 
ting property owners for payment 
for paving made city’s acceptance 
of improvements conclusive as_ to 
proper performance, but city subse- 
quently permitted use of materials 
other than specified, a property 
owner cannot be estoppeds to deny 
liability by failing to object to char- 
acter of pavement after knowledge of 
change and enhancement of his prop- 
erty values, where he did not con- 
tribute to the substitution, and pave- 
ment did not become his property, 
nor did he accept the benefits other- 
wise than as imposed upon him’). 

[e] Variance from line of old 
road.— Where property owners, know- 
ing that street improvements were 
on a line varying from the line of 
the old road, acquiesced therein with- 
out objection, they cannot thereafter 
object to the assessment on_ the 
ground of such variation. Gillman 
v. Bloomfield, 78: N. J. L. 67, 73 A 


604. 

{f] What constitutes notice.— 
Where an owner of land was pres- 
ent when a city council awarded a 
contract for a street improvement, 
and during the improvement was fre- 
quently on the street improved, and 
never objected to the improvement, 
or challenged the validity of the pro- 
ceedings, or notified the contractor 
that the contract was illegal, he 
must be deemed to have had knowl- 
edge of the improvement. Brownell 
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Want of knowledge of defects in construction. 
Where an improvement was not made as required 
by statute and the defect was not apparent on in- 
spection, the owner was not estopped to attack the 
assessment on that ground.*® 

Charges not authorized by improvement contract. 
Where a paving contract calls for a driveway into 
the premises of an adjoining owner, the construction 
thereof with his acquiescence and for his benefit 


does not estop him from contesting.an extra charge 


therefor which the contractor attempts to impose.*® 

[§ 3164] bbb. Void Assessment. While in some 
jurisdictions important limitations are placed upon 
the rule,#* the great weight of authority is to the 
effect that, if the assessment is for any reason wholly 
void, a property owner who stands by and offers no 
objection to the making of an improvement which 
benefits his property will not, under the general 
rule,*? be estopped from objecting to the assessment 
against his property ;*® and, except in a few jurisdic- 
tions,°® this principle has been applied with great 


frequency where the assessment was void for an 


Impr. Co, v. Nixon, 48 Ind. A. 195, 
92 NE 693, 95 NE 585. 

[g] In Michigan the rule above 
stated has generally been restricted 
to cases where the property owners 
sought relief against an assessment 
in equity, and has no application to 
proceedings against them to enforce 
a lien on the property, since the 
statutes of this state give the prop- 
erty owner the right to wait until 
the state moves to foreclose the 
lien upon his property and then gives 
him the right to appear and make 
any objections fatal to the proceed- 
ings. Auditor-Gen. v.. Johns, 190 
Mich, 601, 157 NW 76; Auditor-Gen. 
v. Bishop, 161 Mich. 117, 125 NW 715; 
Auditor-Gen, y. Calkins, 136 Mich. 1, 
98 NW 742. 

39. Bartlesville v. Holm, 40 Okl. 
467; 189.Pi273, 

40. Anderson v. Ocala, 67 Fla. 204, 
64 S 775, 52 LRANS 287. 

41. Monroe v. Cleveland, 5 Oh 
NPNS 220 [aff 9 Oh. Cir. Ct. N. S. 
523, 29-Oh. Cir. Ct. 633]. 

42. McKee v. Grand Rapids, 203 
Mich. 527, 170 NW 100. 

43. Teegarden v. Davis, 36 Oh, St. 
601. See Tone v. Columbus, 89 Oh. 
St. 281, 48 AmR 438 (recognizing 
rule), And see supra § 3161. 

44. Hager v. Burlington, 42 Iowa 
661; Lawrence vy. Grand Rapids, 166 
Mich. 134, 131 NW 581; Winnebago 
Furniture Mfg. Co. v.. Fond du Lac 
County, 113 Wis. 72, 88 NW 1018. 

[a] Thus, where a sewer system 


constructed as a special improvement, 


was completed in the summer of 
1907, and no notice of the creation 
of a special assessment district was 
given until July 15 of that year, an 
owner of land not fronting on the 
improvement was not estopped from 
questioning the cost thereof appor- 
tioned to him, on the theory that he 
stood by without complaining until 
receiving the benefit of the improve- 
ment, since he could not know until 
at or about the time the improvement 
was contemplated. how he would be 
affected, if affected at all. Lawrence 
v. Grand Rapids, 166 Mich. 134, 181 
NW 581. 

45. Catts v. Smyrna, 10 Del. Ch. 
263, 91 A 297. F 

46. DeRidder vy. Lewis, 139 La, 
9038, 72 S 447, 

47. See cases infra this section. 

48. See supra § 3160. ; 

49. Ark.—Watkins v. Griffith, 59 
Ark, 344, 27 SW 234; Rector v. Board 
of Impr., 50 Ark. 116, 6 SW 519. 

Cal.—Union Pav., ete., Co. v. Mc- 
Govern, 127 Cal. 638, 60 P 169. 

Colo.—Keese v. Denver, 10 Colo, 
112, 15 P 825. 


. 


Dak.—McLauren v. Grand Forks, 6 
Dak, 397, 43 NW 710. : 

Iowa.—Bradley v. Centerville, 139 
Iowa 599, 117 NW 968;. Bennett: v. 
Emmetsburg, 138 Iowa 67, 115 NW 
582; Coggeshall v. Des Moines, 78 
Towa 235, 41 NW 617, 42 NW 650; 
Starr v. Burlington, 45 Iowa 87. 

Kan.—Barker v. Wyandotte Coun- 
ty, 45 Kan. 681, 26 P 585; 
worth v. Laing, 6 Kan. 274. 

Ky.—Henderson v. Lieber, 175 Ky. 
15, 192 SW 830; Mulligan v. Mc- 
Gregor, 165 Ky. 222, 176 SW 1129; 
Fox v. Middlesborough Town Co., 96 
Ky. 262, 28 SW 776, 16 KyL 455. 

La.—Louisiana Impr. Co. v. Baton 
Rouge Electric, etc., Co., 114 La. 534, 
38 S 444, 

Mich.—Steckert v. East Saginaw, 
22 Mich. 104. 

Minn.—Meyer’s App., 158 Minn. 
433, 197 NW 970, 199 NW 746. 

Miss.—Jackson vy. Mims, 123 Miss. 
78, 85 S 124, 

Mo.—Perkinson vy. Hoolan, 182 Mo. 
189, 81 SW 407; Collier v. Western 
Pav., etc., Co., 180 Mo. 362, 79 SW 
947; Ford v. Excelsior Springs Land, 
ete., Co., (A.) 223 SW 960; Hoover 
v. Newton, (A.) 193 SW 895; Rider 
v. Parker-Washington Co., 144 Mo. 
A. 67, 128 SW 226; Cox v. Mignery, 
126 Mo..A. 669, 105 SW 675; Gal- 
breath v, Newton, 30 Mo. A. 380. 

Nebr.—Rooney v, South Sioux City, 
111. Nebr. 1, 195° NW 474, 

N. J.—Burnett v. Boonton, 75 N. J. 
L.. 467, 70. A 67. 

N. Y.—Peo. v. Coffey, 66 Hun 160, 
21 NYS 34. Contra Peo. vy. Many, 89 
Hun 138, 35 NYS 78. 

Okl.—Pryor v. Western Pav. Co. 
74 Okl. 308, 184 P 88. : 

Or.—Dyer v. Bandon, 68 Or. 406, 
186 P 652; Johns vy. Pendleton, 66 
Or. 182, 133) PB 817, .134; -P 319 5/46 
LRANS 990, AnnCas1915B 454; Jones 
v. Salem, 63 Or. 126, 128 P 1096; 
Sue v. Portland, 26 Qr. 294, 38 P 


Tex.—Kerr v. Corsicana, (Civ. A.) 
Lora 694 [aff 89 Tex. 461, 35 SW 
Wash, — Northport v. Northport 
Townsite Co., 27 Wash. 543, 68 P 204; 
New Whatcom y. Bellingham Bay 
Impr. Co., 10 Wash. 378, 38 P 1024. 
Fe i bicatate ea v. Smith, 34 Wis. 

50. See cases infra this note. 

[a] Indiana (1) an owner of 
property who knows that an improve- 
ment is being made which may bene- 
fit his property and who does not 
object thereto is estopped from ques- 
tioning the validity of an assessment 
for the cost of the improvement, al- 
though the assessment is void be- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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entire lack of jurisdiction to make the improve- 
ment,°* on the theory that the property owner is 
no more estopped from questioning the jurisdiction 
of the council or its governing body upon the facts 
than he would be from questioning the jurisdiction 
of a judicial tribunal which should attempt to de- 
prive him of his property.°? Nor does an estoppel 
arise by reason of knowledge and absence of ob- 
jection to an improvement, where there was an 
absolute want of power in the city to levy an assess- 
ment against the party having knowledge of the 
improvement ;53 where the contract for the improve- 
ment was void for noncompliance with the statutory 
requirement that it be awarded to the lowest and 
best. bidder;5+ where the assessment was appor- 
tioned by a different method than that prescribed 
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by law;°> or where the assessment was levied with- 
out jurisdiction because the work had been only 
partly performed.®® So when notice is a statutory 
prerequisite to the creation of a lien for an assess- 
ment,°” it is held that, where notice is not given~ 
as required by statute, the owner is not estopped 
by the fact that he has witnessed the progress of 
the work.®* And where land is assessed in excess 
of the statutory limit,>® the owner is not estopped 
to enjoin collection of the excess by having acqui- 
esced in the construction.®° 

[§ 3165] (cc) Accepting Benefit of Improvement. 
As a general rule acceptance by a property owner 
of the benefits of an improvement will estop him 
from objecting to an assessment to pay for the 
improvement,®* especially where he has paid the first 


cause there is no actual legal author- 
ity upon which it could rest, if there 
is color of law to sustain the pro- 
ceeding upon which the assessment 
is based. Phillips v. Kankakee, 178 
Ind. 31, 90 NE 804, AnnCas1915C 56; 
Taylor v. Patton Reclamation Co., 
160 Ind. 4, 66 NE 91; Bloomington v. 
Phelps, 149 Ind. 596, 49 NH 581; 
Scudder v. Jones, 134 Ind. 547, 32 NE 
221: Taber v. Ferguson, 109 Ind. 227, 
9 NE 723; Hellenkamp v. Lafayette, 
30 Ind. 192; Southern R. Co. v: Hun- 


tingburgh, 81 Ind. A. 279, 143 NE 
294; Turner v. Sievers, 73 Ind. A. 
30, 126 NE 505, 507; Haislup vv. 


Union Asphalt Constr. Co., 70 Ind. A. 
308, 123 NE 426, 427. (2) And un- 
constitutional laws, or those repealed 
by implication or susceptible of more 
than one meaning, which have not 
Ween passed upon by the courts, and 
by reason of such fact might cause 
persons to be misled and to act to 
their disadvantage, furnish illustra- 
tions of what is meant by the terms 
“apparent authority” or “color of 
law.” Phillips v. Kankakee, 178 Ind. 
31, 90 NE 804, AnnCas1915C_ 56; 
Turner v. Sievers, supra; Busenbark 
V7. Clements, 22 -Ind. “A. 557; °°53. NE 
665; Cluggish v. Koons, 15 Ind. A. 
599, 43 NE 158. But see cases infra 
note 51 [a] (10). (3) A property 
holder cannot permit money to be 
expended in work which benefits his 
jand under a contract with the city 
and then deny the power of the city 
to make the contract. Taber v. Fer- 
guson, 109 Ind. 227, 9 NE 723; La- 
fayette v. Fowler, 34 Ind. 140; Hellen- 
kamp v. Lafayette, 30 Ind. 192. And 
see cases supra this note (1), (2). 
(4) However, the fact that property 
owners may by failure to object to 
construction of an improvement 


estop themselves from denying the: 


right of the city to construct it will 
not estop them from resisting assess- 
ments on the ground of their invalid- 
ity because of the manner of making 
them. Southern R. Co. v. Hunting- 
burgh, 81 Ind. A. 279, 143 NE 294. 

[b] In South Carolina, if the 
owner of property knows of a pub- 
lic improvement and makes no ob- 
jection, he is estopped thereafter 
from objecting that the statute under 
which the improvement was made is 
unconstitutional. Ballentine v. Co- 
lumbia, 132 S. C. 88, 129 SE 82. 

51. Ark.—Watkins v. Griffith, 59 
Ark. 344, 27 SW 234. 

Cal.—Union Pav., etc., Co. v, Mc- 
Govern, 127 Cal. 638, 60 P 169. 

Colo.—Keese v. Denver, 10 Colo. 
112, 15 P 825. 

Dak.—McLauren v. Grand Forks, 
6 Dak. 397, 43 NW 710. 

Iowa.—Coggeshall v. Des Moines, 
78 Iowa 235, 41 NW 617, 42 NW 650; 
Starr v. Burlington, 45 Iowa 87. 

Kan.—Barker v. Wyandotte County, 
45 Kan. 681, 26 P 585. 

Ky.—Henderson v. Lieber, 175 Ky. 
15, 192 SW 830. ; 

Mich.:—Steckert vy, East Saginaw, 
22 Mich. 104. 

Miin.—Meyer’s App., 158 Minn. 433, 
197 NW _ 970, 199 NW 746. 


Miss.—Jackson v. Mims, 123 Miss. 
18,85 Seng4s 

Mo.—Perkinson vy. Hoolan, 182 Mo. 
189, 81 SW 407; Keane v. Klausman, 
21 Mo. A. 485; Perkinson v. Mc- 
Grath, 9 Mo. A. 26. 

Nebr.—Rooney v..South Sioux City, 
111 Nebr. 1, 195 NW 474, 

N. J.—Burnett v. Boonton, 75 N. J. 
L. 467, 70 A 67, 

Okl.—Pauls Valley Nat. Bank v. 
Foss, 99 Okl. 178, 226 P' 567. 

Or.—Dyer vy. Bandon, 68 Or. 406, 
136 P 652; Johns v. Pendleton, 66 
Or! 1825) L338 eSliye 134 PP sL2s 646 
LRANS 990, AnnCas1915B 454; Strout 
v. Portland, 26 Or. 294, 38 P 126. 

Wash.—Allen v. Spokane, 108 Wash. 
407, 184 P 312. 
eee ehh ligase v. Smith, 34 Wis. 
[a] As for instance: (1) Where 
authority to make the improvement 
was based on an ordinance passed 
in conformity to an unconstitutional 


statute. Henderson v. Lieber, 175 
Ky. 15, 192 SW 830; Perkinson v. 
Hoolan, 182 Mo. 189, 81 SW 407. 


But see Indiana cases supra note 50 
[a] (2). (2) Where the city council 
is without jurisdiction to order the 
improvement because of failure to 
publish a notice of hearing provided 
for by statute (Meyer’s App., 158 
Minn, 433, 197 NW 970, 199 NW 746) 
(3) or a notice of intention to im- 
prove (Jackson v. Mims, 123 Miss. 
78, 85 S 124; Johns v. Pendleton, 66 
OPE Le2 i Les PR sat) ANS | Peas tae 
LRANS 990, AnnCas1915B 454), (4) 
or has not conformed with a require- 
ment relating to advertising for the 
letting of the contract for the im- 
provement (Keane v. Klausman, 21 
Mo. A. 485). (5) Where the city 
transcends its authority in making 
an assessment for an improvement 
of a street which had never been 
laid out or dedicated. Barker v. 
Wyandotte County, 45 Kan. 681, 26 P 
585; Leavenworth v. Laing, 6 Kan. 
274; Allen v. Spokane, 108 Wash. 407, 
184 P 312. (6) Where the improve- 


‘ment was made without conformity 


to a statute requiring a petition for 
the improvement by a property 
owner (Watkins v. Griffith, 59 Ark. 
344, 27 SW 2384; Keese v. Denver, 10 
Colo. 112, 15 P 825; Starr v. Burling- 
ton, 45 Iowa 87) (7) or without the 
passage by the common council of a 
resolution of intention to make the 
improvement as provided by statute 
(Union Pav., etc., Co. v. McGovern, 
127 Cal. 638, 60 P 169; McLauren vy. 
Grand Forks, 6 Dak. 397, 43 NW 
710; Starr v. Burlington, supra; 
Mulligan v. McGregor, 165 Ky. 222, 
176 SW 1129. To same effect Ben- 
nett v. Emmetsburg, 138 Iowa 67, 
115 NW 582). (8) Where the work 
was done under an ordinance void 
as not showing on its face that it 
was passed by the two-thirds ma- 
jority required by the mandatory 
provisions of the charter (Cox v. 
Mignery, 126 Mo. A. 669, 105 SW 
675) (9) or because it was not ap- 
proved by the mayor as required by 
statute (Rooney v. South Sioux City, 


111 Nebr. 1, 195. NW 474). (10) 
Where a public alley which had been 
regularly vacated was ordered to be 
paved and special assessments levied 
therefor without reéstablishing the 
Same as a public way either by ordi- 
nance or resolution of the council. 
Bradley v. Centerville, 189 Iowa 599, 
117 NW 968. 

[b] Particular work unauthorized 
by ordinance.—Where the improve- 
ment of a street, so far as paving 
with macadam was concerned, was 
unauthorized by the ordinance under 
which the work was instituted, in- 
action and silence by an abutting 
property owner creates no estoppel 
against him to deny the liability of 
his land to asseSsment on account of 
the macadam pavement; nor is he 
to be considered in laches because 
thereof, Burnett v. Boonton, 75 
N. J. L. 467, 70 A 67. 

52. Strout v. Portland, 26 Or. 294, 
P 126. 


53. Louisiana Impr. Co. vy. Baton 
Rouge Electric, etc., Co., 114 La. 534, 
38 S 444 (a street railroad com- 
pany). 

54. Clay City v. Bryson, 30 Ind. 
A. 490, 66 NE 498; Ford v. Excelsior 
Springs Land, ete., Co., (Mo. A.) 223 
Sw 960. 

55. New Whatcom vy. Bellingham 


aay Impr. Co., 10 Wash. 378, 38 P 
[a] As for instance, where the 


method of assessment adopted was 
the assessment of the cost of the 
improvement in front of each lot. 
New Whatcom v. Bellingham Bay 
Impr. Co., 10 Wash. 378, 38 P 1024. 


56. Jones v. Salem, 63 Or. 126, 
123 P 1096; Randall v. Salem, 62 
Or. 509, 123 P 1099. 


57. See infra § 3403. 


58. Fox v. Middlesborough Town 
ee 96 Ky. 262, 28 SW 776, 16 KyL 

oO. 

59. See supra §§ 38074-3080. 


60. Birdseye v. Clyde, 61 Oh. St. 
27, 55 NE 169. 
61. U. S—St. Louis Malleable 


Casting Co. v. George C. Prendergast 


Constr. Co., (260 U., S:; 469, 48 SCt 
178, 67 Ts. edi 351) 

Cal.—Cumminegs v. Kearney, 141 
Cal, 156, 74 P 759. 

Conn.—Johnston v. Hartford, 96 
Conn. 142; 113 A 278. 

Ga.—Raines vy. Clay, 161 Ga. 574, 


131 SE 499, 

Ind.—Ross v. Stackhouse, 114 Ind. 
200, 16 NE 501; Brownell Impr. Co. 
v, Nixon, 48 Ind. A. 195, 92 NE 693, 


95 NE 585. 5 
Iowa.—Edwards, ete., Constr. Co. 
v. Jasper County, 117 Iowa 365, 90 
NW 1006, 94 AmSR 301. 
Mich.—Corby v. Detroit, 180 Mich. 
208, 146 NW 670; Byram v, Detroit, 
50 Mich. 56, 12 NW 912, 14 NW 


Louis Malleable Casting 
Co. v. George C, Prendergast Constr. 
Co., 288 Mo. 197, 231 SW 989 [aff 
260 U. S. 469, 43 SCt 178, 67 L. ed. 
351]; Gibson v. Owens, 115 Mo. 258, 
21 SW 1107; Huling v. Bandera Flag 
Stone Co., 87 Mo. A. 349. 
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installment of the assessment ;°? 


may be estopped by acts of his predecessor in title.*? 
However, in accordance with the general rule in 
the case of void assessments,** acceptance of benefits 
will not estop a property owner from objecting to 
an assessment on the ground that the assessment 
is wholly void,®® except where it is otherwise pro- 
vided by statute;°* but there is some contrary 


authority.® 


[§ 3166] (dd) Special Agreements.®® 
the limitation as to void assessments®® under gen- 
eral rules of estoppel,”° a property owner may, by 


Okl.—Begegs vy. Kelly, 110 Okl, 274, 
238 P 466; Pryor v. Western Pav. 
Co., 74 Okl, 3808; 184 P..88;. Wey. v. 
HOvart. HO, OK a Coy Posy ve. sows 
ree v. Bocher, 20 Okl. 729, 95 P 


S. C—Ballentine v. Columbia, 132 
S. Cc. 88, 129 SE 82. 

W. Va.—Werninger v. 
78 W. Va. 107, 88 SE 655. 

[a] Rule applied.—An owner of 
property situated within a sewer dis- 
trict, who had applied for permis- 
sion to connect his property with the 
Sewer and had made such connection, 
is estopped thereafter from attack- 
ing the validity of a tax bill issued 
to pay for the construction of the 
sewer. St. Louis Malleable Casting 
Co. v. George C. Prendergast Constr. 
Co:, 260) UncS, -469,) 48. SCti 178, 6F 
ney 851 [aff 288 Mo. 197, 231 SW 

]. 

62. Monroe y. Cleveland, 9 Oh. Cir. 
CteiNe Si 52385529" Ohe Cir. Ct. 633. 

63. Cummings v. Kearney, 141 
Cals 156, -74)'P 759. %.; 

64. See supra § 3160. 

65. Mass.—Sheehan v. Fitchburg, 
131 Mass. 523. 

Mo.—Neill v. Trans-Atlantie Mortg. 
Trust Co., 89 Mo, A. 644. 

Nebr.—Harmon vy. Omaha, 53 Nebr. 
164, 73 NW 671. 

N. J.—New Brunswick Rubber Co. 
v. New Brunswick St., ete., Comrs., 
38 N. J: L. 190, 20 AmR 380. 

N. Y.—Watertown v. Fairbanks, 65 
N. Y. 588. 

Okl.—Pryor v. Western Pav. Co., 
74 Okl. 308, 184 P 88. 


Huntington, 


Wash.—Michaelson vy. Seattle, 63 
Wash. 230, 115 P 167 (recognizing 
rule). : 

See Crawfordsville Music Hall 


Assoc. v, Clements, 12 Ind. A. 464, 38 
NE 226, 39 NE 540, 40 NE 752 (prop- 
erty owner is not estopped, in a 
direct proceeding, from attacking an 
assessment for the construction of 
a sewer, which is absolutely void, 
by the fact that, although he knew 
that the work was going on, and was 
told that it was to be paid for by 
such an illegal assessment, he made 
no objection, and subsequently used 
the sewer to drain his property). 

[a] Thus an abutter on a street 
in a town through which a sewer 
is constructed, who enters the sewer 
with his private drain by license 
from the town clerk, by which he 
agrees to make no claim for damages 
on account of the work, is not 
estopped to contest the validity of 
the order laying out the sewer, un- 
der which the assessment is levied 
upon him. Sheehan v. Fitchburg, 
131 Mass. 523. 

[b] Where the charter gives! no 
power to make the improvement, a 
property owner by accepting the 
benefits of the improvement does not 
estop himself from denying the valid- 
ity of the assessment therefor. 
Waser town y. Fairbanks, 65 N. 

[c] Where the improvement was 
made without the petition required 
by statute, one who accepts the bene- 
fit of the improvement is not es- 
tepped from denying the validity of 
the assessment therefor. Harmon y, 
Omaha, 53 Nebr. 164, 73 NW 671. 


) 
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[§§ 3165-3166 — 
his agreement or stipulation, estop himself from 
objecting to an assessment," as in the case of an 
agreement or stipulation not to contest the validity 
of the proceedings,’2 or waiving exemption from 
assessment.7? But a property owner’s written con- 
sent to, and waiver of, damages for the construc- 


tion of a sewer upon his land and an agreement 
to pay his just and proportionate share of the cost 


does not estop him from questioning the amount 


Subject to 
cost." 


[d] Invalidity of method: of as- 
sessment.—Where the assessment 
shows on its face that it is purely 
arbitrary and not distributed with 
any reference to benefits, and it does 
not appear that it was confined to 
or even imposed upon the property 
benefited by the improvement, it is 
wholly void and a property owner 
who avails himself of the benefit of 
it is not estopped from denying the 
validity of the assessment. New 
Brunswick Rubber Co. v. New Bruns- 
wick St., ete., Comrs.; 38 N. J.-L. 
190, 20 AmR 380. 

[e] Acceptance of damages.—If a 
judgment in condemnation proceed- 
ings by a city was void for assessing 
the damaged property for benefits in 
addition to awarding damages, when 
the. court was not given jurisdiction 
to do so by consent of the parties, or 
otherwise, the fact that the owners 
after the judgment was entered ac- 
cepted the award of damages would 
not estop them from asserting, in a 
direct proceeding, lack of jurisdiction 
to assess the damaged property, al- 
though they knew of that provision 
of the judgment when they accepted 
the award. Michaelson y. Seattle, 63 
Wash. 230, 115 P 167. 

66. See statutory provisions. 

[a] In Kentucky, by express 
statutory provision, a property owner 
who accepts the benefit of paying 
the assessment in installments shall 
not thereafter be permitted to set 
up any defense whatever against the 
payment of the assessment and 
shall be estopped from questioning 
the validity of the assessment bonds. 
It has been held that this statute is 
not violative of the Fourteenth 
Amendment as depriving the tax- 
payer of his day in court, and that 
it does not constitute the taking of 
property without due process of law. 


Newport v. Silva, 143 Ky. 704, 137 
SW 546. 
67. [a] In South Carolina it has 


been held that one who stands by 
and sees a public improvement made 
without objection and accepts the 
benefit of the improvement is es- 
topped from setting up that the stat- 
ute under which the improvement 
was made is unconstitutional. Bal- 
lentine v. Columbia, 132 S, C. 88, 129 
SE 82. 

68. Waiver see infra § 8175. 

69. In re Paving Floyd Park Ad- 
dition, 197 Iowa 922, 196 NW 60; In 
re Paving Floyd Park Addition, 197 
Iowa 915, 196 NW 597; Whipple v. 
Toledo, 7 Oh. Cir,, Ct; N. |S. 620, 29 
Ohi), Ciry, Gt. :425\Alford\. ve Dallas; 
(Tex. Civ. A.) 35 SW 816. See Cov- 
ington v,. Schlosser, 141 Ky. 8388, 133 
SW 987 (recognizing rule), 

Void assessments see supra § 3160. 

70. See Hstoppel § 205 et seq, 

71. Ark.—Harnwell v. White, 115 
Ark. 88, 171 SW 108. 

Ind.—Auburn City Nat. Bank vy. 
Van Houten, (A.) 1538 NE 782. 

Iowa.—In re Paving Floyd Park 
Addition, 197 Iowa 922, 196 NW 60; 
In re Paving Floyd Park Addition, 
197 Iowa 915, 196 NW 597. 

Mo.—Municipal Securities Corp. v. 
feel 195. Mo. .,.A. -679;> 193. -SIW 

Oh.—Whipple v. Toledo, 7 Oh, Cir. 


fixed as,his just and proportionate share of the 


Waiver of statutory limitation on amount. While 


Ct” Nw tS) 520, ° 20 Ole Cin thas 
Thornton y. Cincinnati, 4 Oh. Cir. Ct. 
N.S. 31, 26, Obs Cir: sCtis sis, 

Wash.—In re Patterson, 98 Wash. 
334, 167 P 924; Seattle School Dist. 
No. 1 v. Seattle, 68 Wash. 245, 115 
Prolite; 

Wis.—Weise vy. Green Bay, 143 Wis. 
198, 126 NW 681. 

72. Auburn City Nat. Bank vy. Van 
Houten, (Ind, A.) 153 NE 782; Mu- 
nicipal Securities Corp. v. Moriarty, 
195 Mo. A. 579, 193 SW 892; Weise 


fare Bay, 143 Wis. 198, 126 NW ° 


[a] Thus (1) although tax bills 
may not be valid on account of some 
defect in the procedure by which 
they are created (see supra § 3149 et 
seq), yet, if the contractor was in- 
duced to undertake the work relying 
upon the agreement of the property 
owners not to contest their validity, 
then such property owners are es- 
topped from taking advantage of 
such defect. Municipal Securities 
Corp. v. Moriarty, 195 Mo. A. 579, 193 
Sw 892. (2) But the signers of a 
petition for a street improvement, 
who agree to submit to a special 
assessment to pay therefor, will be 
regarded as agreeing to pay merely 
their fair proportion of the costs 
thereon, and an assessment levying 
the entire cost of such improvement 
on them and exempting other prop- 
erty owners on the street who are 
equally -benefited thereby is inequi- 
table and invalid. Whipple v. Toledo, 
BOR; Cir, Ct, 3N. °S: (520, 29° Oh Cir 

t. 42. 

[b] To secure privilege of paying 
in installments.—(1) Under the stat- 
utes of some jurisdictions, a property 
owner, who in securing the privilege 
of paying an assessment in install- 
ments agrees to make no objection to 
any irregularity or illegality in the 
assessment, is thereby prohibited 
from making any defense to the 
validity of the assessment as against 
the purchaser of a bond for the 
amount of the assessment. Auburn 
City Nat. Bank v. Van Houten, (Ind. 
A.) 153 NE 782. (2) A statute re- 
quiring that a lot owner, who exer- 
cises the option to have the assess- 
ment against his property spread 
over a term of years, must agree that 
he will make no objection to any 
want of power or irregularity in the 
making of the assessment, and mak- 
ing the bonds issued in pursuance of 
the option conclusive evidence of the 
validity of the proceedings, is not 
open to any constitutional objection 
as being unreasonable and in effect a 
taking of property without due proc- 
ess of law. Weise v. Green Bay, 
143 Wis. 198, 126 NW 681. 

73. See cases infra this note. 

[a] Waiver by reason of damages. 
—Property owners who sign a peti- 
tion for a local improvement, wherein 
they stipulate to waive exemption 
from assessment by reason of dam- 
ages, are estopped from contesting 
the validity of the assessment made 
on their property. In re Patterson, 
98 Wash. 334, 167 P 924; Seattle 
School Dist. No. 1 v. Seattle, 63 
Wash. 245, 115 P 1738. 

74. McLain’s App., 189 Iowa 264, 


176 NW 817, 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 
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it has been held that a property owner cannot be 
estopped by his acts or conduct from objecting: to 
the collection of assessments in excess of the statu- 
tory limit,’ it has also been held that, where prop- 
erty owners agree to pay an assessment in excess 
of the statutory Kmit to induce the public authori- 
ties to make an improvement, they must be held 
to have consented that their property be charged 


with the reasonable cost of the improvement, al-. 


though in excess of the value of the property or 
resulting benefits,’® and, if the cost of the improve- 
ment has been agreed upon, they are estopped to 
deny the validity of an assessmént for that amount, 
although in excess of the statutory limit;77 but under 
the first mentioned agreement™® they are not es- 
topped from insisting that the assessment should 
not be unreasonably excessive;’? and under the sec- 
ond mentioned agreement®® the estoppel is limited 
to its express terms, and failure to pay as and when 
agreed only subjects the property to the payment 
of the amount agreed to be paid and the usual cost 
for proceeding against it in the collection,’ and 
does not include any penalties or attorney’s fees, 
there being no agreement to pay them.®? 

Conditional stipulation. A conditional stipulation 
may not operate as an estoppel where the conditions 
have not been performed.®? 

[§ 3167] (ee) Payment of Part of Assessments. 
Payment of part of the assessment standing alone 
does not estop the party making the payment from 
objecting to enforcement of subsequent installments 
where the assessment is absolutely void,®4 and a 
fortiori payment of an installment of a void assess- 
ment by the grantor of the land assessed does not 
operate as an estoppel against his grantee.*® So 
payment of part of an assessment for an improve- 
ment which the council was without jurisdiction 
to order, together with general taxes, while an appeal 
by the party so paying from a confirmation of the 
assessment was pending, creates no estoppel against 
him.®® But voluntary payment of one installment 
of a special assessment** or the rendition of judg- 
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ment and order of sale upon one installment®® pre- 
cludes the property owner from questioning the 
validity of the subsequent installments upon grounds 
he might have urged against the former installment. 
And, if the property owner’s predecessor in title 
has paid a part of the assessment, the property 
owner will be estopped to assail the validity of the 
assessment,®® unless it is absolutely void.®° 

Payment by some owners assessed of their part 
of the assessment does not prevent others assessed 
from instituting proper proceedings to obtain relief 
against the assessment.®1 

[§ 3168] (ff) Failure To Make Objections as Re- 
quired by Statute.°? Property owners having ap- 
peared before the council and urged their objections 
to a proposed special assessment for a public im- 
provement, and having failed to appeal from the 
action of the council with respect thereto, are there- 
after estopped from questioning the assessment or 
maintaining an action to enjoin its enforcement,?* 
unless the council was wholly without jurisdiction 
to order the same.®* It has also been held that, 
where a statute provides a remedy by objections 
before the council, a property owner who fails to 
avail himself of this remedy is thereafter estopped 
from attacking the assessment collaterally;®* and 
for even stronger reasons is the property owner 
estopped from attacking an assessment collaterally, 
by failing to object thereto as provided by statute, 
where the statute expressly declares that a failure 
so to object shall constitute a consent to the as- 
sessment.°® But where a property owner assessed 
for a street improvement filed with the city his 
claim for damages by reason of the improvement, 
which was disallowed, and then sued the city for 
such damages before an asSessment for benefits was 
made by the city, the latter could claim no advan- 
tage by reason of the fact that the property owner 
did not appear before the mayor and aldermen to 
protest when notified in accordance with the charter 
and ordinanees that the assessment was about to 
be made.®? So it has been held that failure of a 


75. Covington v. Schlosser, 141 Ky. 
838, 847, 133 SW 987 (‘a property 
owner cannot be estopped by his acts 
or conduct from objecting to the 
collection of assessments that are 
made in excess of the authority to 
make them’’). 

76. In re Paving Floyd Park Ad- 
dition, 197 Iowa 922, 196 NW 60; In 
re Paving Floyd Park Addition, 197 
Iowa 915, 196 NW 597. To same 
effect Thornton v.: Cincinnati, 4 Oh, 
Gir. Ct) N.S. 31, 26 Oh. Cir. Ct, 33. 

77. Warnwell v. White, 115 Ark. 
88, 171 SW 108. 

78. See supra text and note 76. 

79. In re Paving Floyd Park Ad- 
dition, 197 Iowa 922, 196 NW 60; 
In re Paving Floyd Park: Addition, 
197 Iowa 915, 196 NW 597. d 

80. See supra text and note 77. 

81. Harnwell v. White, 115 Ark, 
88, 171 SW 108. 

82. Harnwell v. White, supra, 

83. Lewis v. Cook, 57 Wash. 1, 106 
P 198. See Alford v. Dallas, (Tex. 
Civ. A.) 35 SW 816 (an agreement 
in a petition for street improve- 
ments, that the signers would pay 
their pro rata share as provided in 
the charter, will not estop the sign- 
ers from setting up the invalidity of 
the assessment for the work because 
of noncompliance with the charter in 
failure of the council to take any 
action on a resolution for improve- 
ment when offered). 

{a]. Rule applied. — A property 
owner, petitioning for the improve- 
ment of streets on certain conditions 
being performed, is not bound by 
his stipulation agreeing to a cer- 


tain assessment on his lots or es- 
topped from questioning the validity 
of the assessment, where it appears 
that the city did not perform the 
stipulated conditions but levied the 
assessments in entire disregard of 
the stipulation, Lewis v. Cook, 57 
Wash. 1, 106 P 198. 

84. Ill—Peo. v. Owens, 231 Ill. 
311, 88 NE 198; Upton v. Peo., 176 
Ill, 632, 52 NE 358. 

Mo.—Wetterau v. Farmers’, etc., 
Trust Co., 285 Mo. 555, 226 SW 941; 
Mayes v. Adair County, 194 SW 58. 

Nebr.—Wakeley v. Omaha, 58 Nebr, 
245, 78 NW 511. 

Oh.—Metcalf v. Carter, 19 Oh. Cir. 
Ct. 196, 10 Oh. Cir. Dec, 269 


Or.—Athena v, Jack, 115 Or, 357, 
236 P 760. ; 
[a] Rule applied: (1) Where in- 


stallments had been paid on an as- 
sessment against property lying out- 
side of the city limits. Athena v. 
Jack, 115° Or. 357, °2386': P* 760. (2) 
Where the assessment was void by 
reason of a void description of the 
property. Peo. v. Owens, 231 Il. 311, 
83 NE 198; Upton v. Peo., 176 Ill. 632, 
52 NE 358. 

85. Carter v. Cemansky, 126 Iowa 
506, 102 NW 4388. 

[a] he right of one claiming un- 
der a tax deed to object to prior 
special assessments on the property 
is not affected by the fact that the 
owners prior to the tax sale paid part 
of the assessments which were void 


without objection. Fitzgerald v. 
Sioux City, 125 Iowa 396, 101 NW 
268. 


86. Inre Meyer, 158 Minn, 433, 197 


NW 970, 199 NW 746. 

87. Peo. v. Raymond, 248 Ill. 124, 
93 NE 727; McDonald v. Peo., 206 Ill. 
624, 69 NE 509; Downey v, Peo., 205 
Ill. 230, 68 NE 807. 

88. See cases supra note 87, 

89. Gilfeather v. Grout, 101 App. 
Div. 150, 91 NYS 533 [app dism 182 
N. Y. 522 mem, 74 NE 1117 mem]. 

90. Gilfeather v. Grout, supra. 

Void assessments see supra § 3160. 

91. Kennedy v. Troy, 14 Hun 308 
{rev on other grounds 77 N. Y. 493]. 


92. Constituting a waiver see 
infra § 3174. 
93. Burkley v. Omaha, 102 Nebr. 


308, 167 NW 72, 

94. Burkley v. Omaha, supra. 

Void assessments see supra § 3160. 

95. Power v. Helena, 43 Mont, 336, 
116 P 415, 86 LRANS 39. 

96. Grant v. Birmingham, 210 Ala. 
239, 97 S 7381; Day v. Montgomery, 
207 Ala. 644, 93 S 609; Ex p. Guden- 
rath, 194 Ala. 568, 69 629 [den cer- 
tiorari Huntsville v. Goodenrath, 13 
Ala. A. 579, 68 S 676]; Brock vy. De- 
catur, 185 Ala. 146, 64 S 73; Birming- 
ham vy. Abernathy, 178 Ala, 221, 59 
S 180; Birmingham v. Wills, 178 Ala. 
198, 59 S 1738, AnnCasl1915B 746; 
Woodlawn vy. Durham, 162 Ala. 565, 
50 S 356. 

[a] Rule applied: (1) Where the 
improvement was not done in accord- 
ance with the contract. Woodlawn 
v. Durham, 162 Ala. 565, 50 S 356. 
(2) Where the assessment was_in 
excess of the benefits. Brock v. De- 
catur, 185 Ala. 146, 64 S 73. 

97. Birmingham y. Wagenseler, 
168 Ala, 344, 348, 53 S 289 (“her claim 
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property owner to oppose an assessment before the 
board of assessment commissioners as provided by 
statute does not estop him from resisting collection 
of an assessment where the assessment is void.°® 
And if the assessment is void and the owner pro- 
tests®® when notified of it, he is not estopped from 
setting up invalidity of assessment by failure to 


appear and contest it.t 


[§ 3169] (gg) Protest against Improvement or As- 
sessment. Where the owner, instead of standing by 
and making no protest against an improvement, 
brings suit to enjoin the improvement, no question 
as to an estoppel can arise,” and such is the case 
where he notifies the city that he will contest the 


making of the improvement and 


constructed without his knowledge. 
been held that a property owner who makes a pro- 
test or remonstrance against the construction of an 
improvement, on the ground of its illegality, to the 
city* or to the contractor,® or to both,® is not es- 
topped from denying the validity of the assessment, 
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under protest with the statement that an effort 
would be made to recover it.’ 
as far as the Jaw requires the property owners to 
go, and it does not demand that they institute liti- 
gation to prevent the making of the improvement.*® 
But there are some decisions to the contrary which 
hold that a protest or remonstrance or mere threat 


This, it is said, is 


to take legal proceedings is insufficient to prevent 


it is afterward 
So also it has 


especially where: in addition the assessment is paid 


for damages and suit for same were 
not only a claim for damages for 
injury done by the said city to her 
said property, but was a most em- 
phatiec protest against the right of 
the city to assesS any amount 
against her said property ‘to help 
pay for such grading and fixing of 
said avenue and sidewalk’’). 

98. Dallas Cons. Electric St. R. 
Co. v. Dallas, (Tex. Commn, A.) 260 
SW 1034. 

99. Protest see infra § 5169. 

1. El Paso Bitulithic Co. v. Neill, 
(Tex. Civ. A.) 266 SW 593. 

2. Hoosier Constr. Co. v. Seibert, 
63 Ind. A. 594, 114 NE 981, 985 (‘no 
more emphatic protest could be en- 
tered than as manifested by the 
prosecution of a cause to enjoin the 
proceeding as invalid’’). 

8. Fraser v. Portland, 81 Or. 92, 
158 P 514 (construction of sewer 
across objecting owner’s land). 

4 Minden v. Glass, 182 La. 927, 
61 S 874; Cole v. Seaside, 93 Or. 65, 
182 P 165. See. Cherry v. Bowman, 
106 Ark. 39, 152 SW 133, 184 (as, sus- 
taining this view). 

{a] Sufficiency of remonstrance.— 
Where municipal authorities ordered 
the improvement of a county road 
within its boundaries, the fact that 
an abutting owner, in remonstrating 
or protesting against the improve- 
ment, referred to the road as a street, 
using the same language that was 
used by the council in the ordinance 
ordering the improvement, does not 
estop such property owner from 
denying the authority of council to 
order the improvement. Cole v, Sea- 
side, 93 Or. 65, 182 P 165. 

5. Edwards v. Cooper, 168 Ind. 54, 
79 NE 1047; Forbis v. Bradbury, 58 
Mo. A. 506, i 

[a] Thus, where, notwithstanding 


the making of a protest as provided: 


for by statute, the council proceeds 
to contract for a proposed improve- 
ment and the protesting owners 
notify the contractor of the fraud 
practiced on them and of their inten- 
tion to contest the right to recover 
on the tax bills issued in payment 
for the work, they are not estopped 
as to the contractor from contesting 
the validity of the tax bills. Forbis 
v. Bradbury, 58 Mo. A. 506. 

6. Woodson v. Warren-Scharf As- 
phalt Pav. Co., 48 Ind. A. 737, 86 NE 
510; Leeds v. Warren-Scharf Asphalt 
Pav. Co., 43 Ind. A. 736, 86 NH 510; 
Root Mfg. Co. v. Warren-Scharf As- 
phalt Pav. Co., 42 Ind. A. 689, 86 NE 
511; Leeds v. Warren-Scharf Asphalt 
Pav. Co., 42: Ind. A. 689, 86 NE 510; 
Vreeland v. Warren-Scharf Asphalt 
Pav. Co., 42 Ind. A, 689, 86 NE 510; 


Leeds v, Warren-Scharf Asphalt Pav. 
Coy” 42° Ind!AS,689,..85 NE. LOp0¢ 
Leeds v. Warren-Scharf Asphalt Pav. 
Co., 42 Ind. A. 688, 85 NE 385; Zorn 
v. Warren-Scharf Asphalt Pav. Co., 
42 Ind. A. 213, 84 NE 509; Sharum 
v. Muskogee, 43 Okl. 22, 141 P 22. 
[a] Thus a property owner is not 
estopped to enjoin the enforcement 
of an illegal paving assessment, 
where he had protested against the 
improvement and filed objections to 
the report of appraisers, setting out 
practically all the objections raised 
in his injunction suit, and had fre- 


quently gone upon the work and told 


the person pointed out to him as be- 
ing in charge that he would not get 
any pay for the work. Sharum v. 
Muskogee, 43 Okl. 22, 141 P 22. 

ai Tallant v. Burlington, 39 Iowa 

8. Edwards v. Cooper, 168 Ind. 54, 
79 NE 1047; Zorn v,. Warren-Scharf 
Asphalt Pav. Co., 42 Ind. A. 213, 84 
NE 509; Tallant v. Burlington, 39 
Iowa 543; Keys v. Neodesha, 64 Kan. 
681, 68 P 625; Sharum y. Muskogee, 
43 Okl, 22, 141 P 22. 

9. Raines v. Clay, 161 Ga. 574, 131 
SE 499; Avis v. Allen, 83 W. Va. 
789, 99 SE 188; Damron v. Hunting- 
ton, 82 W. Va. 401, 96 SE 53. 

10. See cases supra note 9. 

[a] Reason for this view.—‘‘The 
courts are just as open to parties be- 
fore the contract is executed and the 
expense incurred to enjoin the exe- 
cution of it, and to prevent the out- 
lay of the money, as they are 
afterward to cancel the assessment 
for the alleged invalidity, and we 
conclude that where one owning 
property, abutting on a street pro- 
posed to be improved, has full knowl- 
edge of the matters which he claims 
renders the contract for the same 
invalid, and does no more than pro- 
test to such body, he cannot, after 
the work is done, escape paying the 
assessment therefor. He must go 
further. He must avail himself of 
the remedies provided for preventing 
the alleged injury to him, and where, 
as in this case, the courts are just 
as open to him before the contract is 
performed to test its validity as they 
are afterward, he cannot be said to 
be acting in entire good faith to per- 
mit the money to be expended, know- 
ing that it is the intention of the 
city authorities to levy it against his 
property as an assessment, and then 
appeal to the courts to cancel such 
assessment.”? Damron y. Hunting- 
ton, 82 W. Va. 401, 406, 96 SE 58. 

11. Spring St, Co. v. Los Angeles, 
ie Cal. 24, 148 P 217, LRA1918E 


an estoppel,® and that it is the duty of the object- 
ing property owner to bring suit to enjoin the con- 
struction of the improvement.?° 

Overruling of protest. 
invalid because of:an infringement of the consti- 
tutional rights of the property owner, he is not pre- _ 
vented from questioning its legality in legal pro- 
ceedings by the fact that he had protested against 
it before the city council and that the protest was 
overruled and the assessment confirmed.*! 

[§ 3170] (hh) Miscellaneous. 
be found other decisions in some of which it was 
held that an estoppel did arise’? and in some of which 


Where an assessment is 


In the notes may 


See cases infra this note. 

[a] Acting as surety for contrac- 
tor.—A property owner, who signs 
as surety for her son, a public con- 
tractor, and whose land is benefited 
by the improvement, is estopped, 
after completion of the work, to 
question the validity of the proceed- 
ings for the improvement. O’Reilly 
v. Kingston, 175 App. Div. 207, 161 
NYS 632. 

{b] Asking for reduction of an 
assessment estopped the property 
owner to deny its validity. Metro- 
politan Bldg. Co. v. Seattle, 92 Wash. 
660, 159 P 793. 

{c] Asking for unsuitable im- 
provement.—If the property holders 
take the initiative, and ask for a 
cheap pavement that is unsuitable 
for the street upon which it is to 
be laid, the municipal authorities 
let the contract, the contractor lays 
the pavement in accordance there- 
with, and, although its unsuitable- 
ness is thereafter demonstrated, tha 
property holders have only them- 
selves to blame, and neither they nor 
their mortgage creditors have any 
standing to contest the enforcement 
of the lien for the cost. Shreveport 
v. Hester, 139 La. 495, 71 S 779. 

[ad] Assuming: payment of assess- 
ments in conveyance of property es- 
tops the grantee to challenge the 
validity of the assessment on the 
ground that it does not benefit the 
property. Waldschmidt v. Bowland, 
6; Oh.) Cir.) Ct N= Seo 27 tOh tere. 
Ct. 782. 

[e] Failure to appeal. — Where 
property owners who have appeared 
before the council and stated objec- 
tions to the assessment have failed 
to appeal to the court in accordance 
with statutory authorization, they 
are estopped to question the assess- 
ment. Nixon v. Burlington, 141 Iowa 
316,:115 NW 2389, 18 AnnCas 10387. 

[f] Failure to petition for desig- 
nated material to be used in a local 
improvement as provided for by stat- 
ute operates as an estoppel to com- 
plain of the city’s designation of 
material by ordinance. Frankfort v. 
Morris, 209 Ky. 634, 273 SW 443. 

[g] Procuring entry of judgment. 
—A property owner who has not only 
consented to but procured entry of 
the judgment in special assessment 
proceedings cannot attack it. West 
Chicago Park Comrs, v. Novak, 121 
Till. ‘A. 287. 

{h] Property owners who have 
taken a contract to improve the 
street adjoining their land, and who 
have assigned their interest in the 
assessment for benefits, are estopped 
to deny the validity of the assess- 


12. 
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it was held that an estoppel did not arise.1* 

Where a grantee in 
the deed to him expressly assumes payment of an 
assessment therein designated as a part of the con- 
sideration of the conveyance, he is estopped from 
denying the validity of the assessment.15 
purchaser of property, on which an assessment is 

imposed while the work is in progress, by a deed 

reciting that it was subject to whatever assessment - 
should be made, is not estopped from disputing the 

validity of the assessment*® as he did not assume 


[§ 3171] (b) By Deed.1* 


to pay an illegal assessment.'* 


[§ 8172] (2) Against Municipality. Where a mu- 
nicipality agrees to reduce an assessment for im- 
provements, it is estopped from claiming and en- 
forcing any other assessment than the reduced 
So, where a city has levied and col- 
lected a special assessment to meet its obligation 
on a contract for paving a street, it is thereby es- 
topped from setting up the illegality of the assess- 
ment to defeat recovery by the contractor on such 


assessment.1® 


ment. Callender v. Patterson, 66 Cal. 
356, 5 P 610. ‘ 
{i] By agreeing to modification of 


original plan of sewer construction 
and construction of part of sewer 
down line of draw on his premises 
a landowner is estopped to complain 
thereof on appeal from assessment, 
Tjaden v. Wellsburg, 197 Iowa 1292, 
LOSEIN We (hel Zo 7 

13. See cases infra this_note. 

[a] Acceptance of award of dam- 
ages.—The fact that a landowner 
who was party to a suit to determine 
damages to him from grading ac- 
cepted an award does not estop him 
from contesting tax bills issued for 
the improvement if issued for exces- 
sive amounts or pursuant to invalid 
proceedings. Commerce Trust Co. v. 
Keck, 283 Mo. 209, 223 SW 1057. 

[b] Approval of form of contract 
by owner.—The mere fact that an 
abutting owner on a street improved 
pursuant to a resolution thereof was 
the attorney of the city, and as such 
approved the form of contract for 
the improvement, did not estop his 
executrix from denying the right of 
the city to assess the property in 
excess of the statutory limitation. 
Bailey v. Des Moines, 158 Iowa 747, 
138 NW. 853. p 

{c] Filing of petition after im- 
provement ordered asking for a dif- 
ferent pavement than the one laid 
does not estop the petitioner from 
insisting that the council was with- 
out jurisdiction to order the improve- 
ment for failure to publish notice of 
hearing as required by statute. In 
re Meyer, 158 Minn. 433, 197 NW 970, 
199 NW 746. 

[d] Inconsistent positions. — Lot 
owners who filed objections to a spe- 
cial sidewalk tax on the ground of 
improper construction of the side- 
walk, which objections were sus- 
tained, are not entitled to complain 
of its removal as being sufficient, 
when required to pay a special tax 
for a new sidewalk, as the two posti- 
tions are inconsistent. Peo. v. Cherry, 
262 Ill. 110, 104 NE 209.. 

[e] Recovery for land illegally 
appropriated.—Where a city, under 
an ordinance void for noncompliance 
with the charter, entered on private 
Jand and constructed a sewer there- 
over, the fact that the owner recov- 
ered from it the value of the land 
so illegally appropriated did not ren- 
der him liable to the city for bene- 
fits resulting from the improvement. 
Holliday v. Atlanta, 96 Ga. 377, 23 SH 
406. 

{f] ax bill void as not payable 
in installments.—Defendant, in an ac- 
tion on a tax bill for the whole as- 
sessment, is not estopped from set- 
ting wp the defense that the bill is 
void because not payable in install- 
ments, 


merely because he did not 
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contract.19 


therefrom.?° 
But the 


offer to pay in installments. Dickey 
v. Seestad, 283 Mo. 167, 228 SW 57. 


Pe Generally see Estoppel §§ 25— 
15. Waldschmidt y. Bowland, 6 
Oh Cie Gt = N: 4Si £99527 -OhsiCir. 


Ct. 782 [aff 4 OhNPNS 411]. 

16. In re Pennie, 45 Hun 391, 395 
[aff 108 N. Y. 364, 15 NE 611] (‘‘The 
agreement in the deed was: probably 
intended to protect the grantor 
against any claim of the grantee 
by reason of the assessment. If the 
assessment was illegal, it was no 
claim sgainst grantor or grantee’’). 

17. In re Pennie, supra. 

18. Metropolitan Bldg. Co. v, Se- 
attle, 92 Wash. 660, 159 P 793. 

19. Akron v. Barber Asphalt Pav. 
Coy iii Hedi.29; 96 CCA, 2746 

20. Ee scisg v. Seattle, 42 Wash. 370, 


[a] Reason is that the contrac- 
tor iS not a party to proceedings to 
assess property owners for a local 
improvement nor entitled to appeal 
from an order therein. State v. Seat- 
tle, 42 Wash. 370, 85 P11. 

21. Akron vy. Barber Asphalt Pav. 
Co., 171 Fed,. 29, 96 CCA 271. 

22. See infra § 3176. 

23. Ainsworth v. Arizona Asphalt 
Pav. Co., 18. Ariz, 242,-158) P 428; St. 
Louis v. Brown, 155 Mo. 545, 56 SW 
298; In re South Shilshole Place, 61 
Wash. 246, 112 P 228: Montreal v. 
Belanger, 30 Can. S. C. 574 [rev 9 
Que, Q. B. 142, and restoring 15 Que. 
Super. 43]. 

[a] Rule applied.—(1) That one 
of the commissioners appointed to 
assess damages and benefits arising 
from the widening of a_ street 
strongly opposed the passage of the 
ordinance authorizing the improve- 
ment when it was pending before the 
assembly and mayor is not ground 
for setting aside the report of the 
commissioners at the instance of 
an exceptor, who had opportunity 
promptly to object to the appoint- 
ment of any of the commissioners, 
but did not do so until after their 
report was filed. St. Louis v. Brown, 
155 Mo, 545, 56 SW 298, (2) Parties 
to a condemnation proceeding, who 
did not there raise the objection that 
the ordinance under which the pro- 
ceedings were conducted was invalid, 
cannot set up such invalidity as a 
defense to assessments subsequently 
levied for benefits. In re South Shil- 
shole Place, 61 Wash. 246, 112 P 228. 

[b] Excuses for failure to pro- 
test.—In an action to enforce an as- 
sessment lien, a failure to protest 
is not excused because it was im- 
possible to determine that defend- 
ant’s property would be injured until 
the work was completed. Ainsworth 
vy. Arizona Asphalt Pav. Co., 18 Ariz. 
242, 158 P 428. 

24. U. S.—English v.-Arizona, 214 


[§ 3173] (8) Against Contractor. 
is not estopped from questioning the validity of pro- 
ceedings by a failure to object thereto or appeal 
But, where the contractor has been 
paid in full for the construction of a public im- 
provement, he is estopped to set up the illegality 
of the contract under which the improvement was 
made when sued on a guaranty in the contract 
to keep the improvement in repair.?4 

[§ 3174] d. Waiver of Objections to Assessment 
—(1) In General. 
requirements as to the time and manner of making 
objections to assessments, a subject elsewhere con- 
sidered,?? it has been held that a property owner 
may waive his right to object to an assessment by 
reason of failure to present the objections within 
a reasonable time.?% 
by his conduct waive all right to object to the valid- 
ity of an assessment,?* because it would be unjust 
and inequitable to others that he should be allowed 
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A contractor 


Independently of any statutory 


And a property owner may 


Uc S.. 359; 292 SCt 658; 53 Li ed. 1080 
{aff 11 Ariz. 87, 89 P 501]; Shepard 
Vv... Barron, 194 OU, 8.5538, 24° SCt 737, 
48 L. ed. 1115. 

Alaska.—Iin re Ketchikan Delin- 
quent Tax Roll, 6 Alaska 653. 

Ky.—Realty Sav. Co. v. Southern 
Asphaltoilene Road Co., 180 Ky. 242, 
202 SW 679. 

La.—Crowley v. Acadia Parish Po- 
lice Jury, 138 La. 488, 70 S 487 [writ 
of error dism 245 U. S. 637 mem, 38 
SCt 191 mem, 62 L. ed. 524 mem]. 

Minn.—State v. St. Louis County 
Dist. Ct.,-61 Minn. 542, 64 NW 190; 
State v. Ramsey County Dist. Ct., 40 
Minn. 5, 41 NW 235, : 

N. J.—Graham v. Ocean City, 98 
N. J. L. 426,°119 A 772. 

S. C—Ballantine v. Columbia, 132 
S. C. 88,129 SE 82, 

[a] Rule applied.—(1) A property 
owner who knew of the enactment of 
an ordinance providing for the col- 
lection of assessments for an im- 
provement and the issuing of bonds 
to pay therefor, and who interested 
himself in the sale of the bonds 
and assisted in the sale of them, 
waives all objections to the assess- 
ment. English v. Arizona, 214 U. S. 
359, 29 SCt 658, 53 L. ed. 1030 [aft 
11 Ariz. 87, 89 P 501]. (2) An agree- 
ment that work for which their prop- 
erty was assessed was legally done 
and the improvement legally con- 
structed, executed by property own- 
ers to obtain a market for the sale 
of bonds by the municipality to en- 
able it to make the improvement, 
operates as a waiver by the property 
owners of the right to object that 
the act under which the improve- 
ment was made was unconstitutional. 
Shepard v. Barron, 194 U. S. 5538, 24 
SCt 737, 48 L. ed. 1115. (3) Where 
the board of public works makes an 
assessment of benefits and damages 
to property resulting from a change 
of grade of a street, finding the 
benefits greater than the damages, 
and the property owner voluntarily 
pays the balance, he thereby ac- 
quiesces in the assessment, and 
waives the omission to publish the 
notices of the completion and con- 
firmation of the assessment, and can- 
not interpose such omission as an 
objection to an assessment subse- 
quently made against his property 
for grading the street in accordance 
with the changed grade. State v. 
Ramsey County Dist. Ct., 40 Minn. 
5, 41 NW 235. 

[b] Acquiescence in partial as- 
sessments.—Property owners who ac- 
quiesce in a partial assessment can- 
not contest the final assessment on 
grounds available when the first as- 
sessment was made. State v. St. 
Louis County Dist. Ct., 61 Minn, 542, 
64 NW 190. 

[c] Conduct 


not constituting 
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to complain of the illegality.25 Nevertheless, an act 
to be efficient in support of the defense of waiver 
by conduct must be done by the waivor with knowl- 
edge, or reasonable means of knowledge, of the facts 
and with intent on his part to forego insisting upon 


the right waived.?° 


Objections not urged. Where objections to an as- 
sessment are filed, all objections not specified are 
waived?’ except those which go to the jurisdiction 


of the subject matter.*§ 
§[ 3175] (2) By Agreement.”° 


terms of the agreement.*” 


heirs and grantees.** 


waiver.—A letter written by a street 
railway to the municipal authori- 
ties, stating the total cost of changes 
in its tracks, instead of only the cost 
made necessary by the alteration of 
the street, did not waive’ the rail- 
way’s right to have the cost of 
changing its tracks to conform to the 
altered street included in the sum on 
which its proportionate share was to 
be calculated. Union St. R. Co. v. 
New Bedford, 245 Mass, 103, 139 NE 


541. 
25. Shepard v. Barron, 194 U. S. 
81 Or. 


553, 24 SCt 7387, 48 L. ed. 1115. 
26. Parker v. Hood River, 
707, 160 P 1158; Pabst Brewing Co. 
v. Milwaukee, 126 Wis. 110, 105 NW 
563. See Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276 (as sustaining 
this view). 
[a] Such intent may be express 


or implied. Pabst Brewing Co, Vv. 
Milwaukee, 126 Wis. 110, 105 NW 
5 


63. 

[b] Such knowledge may be con- 
structive as well as actual. Pa#hst 
Brewing Co. v. Milwaukee, 126 Wis. 
110, 105 NW 568. 

27. St. Avit v. Kettle River Co., 
216 Fed. 872, 188 CCA 76; Des Plaines 
v. Winkelman, 270 Til, 149, 110 NE 
417; Watseka vy. Orebaugh, 266 Ill. 
579, 107 NE 887; Reed v. Cedar 
Rapids, 137 Iowa 107, 111 NW 10138. 

28. Casey v. Cincinnati, ete, R. 
Co., 263 Ill. 352, 105 NE 130. 

29. Estoppel see supra § 3166. 

30. Close v. Twibell, 47 Ind. A. 
290, 92 NE 3877; Richcreek v. Moor- 
man, 14 Ind. 870, 42 NE 943; Guen- 
ther v. Des Moines, 197 Iowa 414, 


197 NW 326; Dayton-Oldham Gran- 
ite Works v, Mason City, 196 Iowa 
77, 194 NW _ .-.200; Stodola v. Cedar 


Rapids,’ 192 Iowa 1025, 183 NW 607; 
HKvans v. Des Moines, 184 Iowa 945, 
169 NW 386; Winchell v. Dennison, 
5 Ohy A, 108,027 0. C, A. 284, 39 Oh 
(Sir. Ct. 202; Thornton v. Cincinnati, 
4 Obs /Cir i sCbreNis Ss 81). 26 (Ohne Cir; 
‘Ct. 33; Wagoner vy. La Grande, 89 
Or, 192, 173: P: 305. 

31. Cutting v. Vaughn, 182 Cal. 
1515187 P. 19. 

32. Cutting v. Vaughn, supra. 

33. Close v. Twibell, 47 Ind. A. 
290, 92 NE 377. 

34 Cutting v. Vaughn, 182 Cal. 
151, 28% P19, 

35. Richcreek vy, Moorman, 14 Ind. 
A. 370, 42 NE 943. : 

36. Dayton-Oldham Granite Works 


v. Mason City, 196 Iowa 77, 194 NW 
200; Stodola -v. Cedar Rapids, 192 


Ee ee RT Ae ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


The right to as- 
sail the validity of an assessment or to assail it on 
a designated ground or grounds may be waived by 
contract between the property owner and the mu- 
nicipality®® or by a contract between the property 
owner and the party contracting to make the im- 
provement, and he will not thereafter be heard 
to complain of any matter embraced within the 
Furthermore, the agree- 
ment is binding not only on himself but also on his 
The property owner may by 
contract waive the right to object to the validity 
of the assessment district,** to the authority of the 
council to order the improvement,*® to a statutory 
limitation on the amount for which his property 


yy 
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may be assessed,®* or to a constitutional limitation 
that the assessment shall not be in excess of the 
benefit to the land,37 or the right to protest against 
the performance of the work.** However, the waiver 
cannot be extended beyond the precise terms of the 


agreement ;*° and, of course, no waiver by agreement 


Abandonment 


by law.48 


Iowa 1025, 188 NW 607; Evans _ v. 
ag Moines, 184 Iowa 945, 169 NW 

[a] Contract amounting to waiver. 
—(1) A requirement that property 
shall not be assessed in excess of 
a designated per cent of its value 
is waived by contract providing that 
the property may be assessed by the 
front-foot rule. Stodola v. Cedar 
Rapids, 192 Iowa 1025, 183 NW 607. 
(2) And the requirement is also 
waived where the owner signs the 
usual written waiver for the purpose 
of obtaining the privilege of paying 
his assessment in annual. install- 
ments. Evans v. Des Moines, 184 
Iowa 945, 169 NW 3836. 

37. Thornton v. Cincinnati, 4 Oh. 
Cira'Ct. (N.S) SE 267 Oh. Cir: Chriss: 

38. Cuttine Vv. Vaughn,’ 182 * Cal. 
151.) 187 Pi t9, 

39. Cushing v. Bullock, 151 Mo. A. 
281, 131 SW 718; Cushing v. Allen, 
(Mo. A.) 13883 SW 1197; Cushing v. 
Branson, (Mo. A.) 131 SW 946. 

[a] Thug invalidity of tax bills 
for a street improvement on account 
of the contractor’s failure to com- 
plete the work within ninety days as 
required by his contract was not 
waived by an owner requesting the 
contractor within such period to com- 
plete the work according to the con- 
tract, and agreeing that if the work 
should be completed to the satisfac- 
tion of the city engineer “as afore- 
said” the owner would not con- 
test the tax bills, although the work 
was actually completed within a six 
months’ extension of time granted 
by the city. Cushing v. Bullock, 151 
Mo. A, 281, 181 SW 713. 

40. Winchell v. Dennison, 5 Oh, A, 
xen 20GOMC, Al 284039 (Oh. cCir! Ct: 


[a] For instance, where the prop- 
erty owner proposed one form of as- 
sessment by which he was willing to 
abide and the municipality adopted 
another form with a different limi- 
tation as to the amount that might 
lawfully be assessed, the property 
owner cannot be held to consent to 
such change. Winchell v, Dennison, 
5 Oh, A. 108, 27 O. C. A. -284, 39 Oh. 
Cir; Ct.-202; 

41. Guenther v. Des Moines, 197 
Iowa 414, 197 NW 3826 (as for in- 
stance a statutory requirement that 
a waiver of illegalities or irregulari- 
ties in the assessment be indorsed 
on the bond or certificate or sepa- 
rate instrument). 

42. Parker v. Hood River, 81 Or. 


occurs where the offer made by the property owner 
was not accepted by the municipality,*° and where 
-a statutory requirement as to method of showing 
a waiver is not complied with.*! 
a waiver’ exists only when one with full knowledge 
of material facts does or forbears to do something.** 


And, in any event, 


of agreement. An agreement to 


waive irregularities in consideration of a deduction 
from the amount of the assessment, provided pay- 
ment is made within a stipulated time, is not mu- 
tually abandoned by the fact that payment is not 
-made within such time.*? 

[§ 3176] (8) By Noncompliance with Statutory 
Requirements Relating to Objections*+—(a) In Gen- 
eral. Subject to exceptions hereinafter considered,*® 
it is a rule of general application that objections 
to an assessment are held to be waived when not 
presented at the time and in the manner prescribed 


707, 160 P 1158. 

[a] Thus an express waiver of 
irregularities or defects in the pro- 
ceedings for the improvement does 
not affect a supplementary assess- 
ment therefor, levied long afterward, 
of which the party could have no 
knowledge. Parker v. Hood River, 
81 Or: 70%, 160" P1158; ; 

43. Remillard v. Blake, etc., Co., 
me Cal. 277, 146 P 634, AnnCas1916D 

44. Failure to take advantage of 
statutory remedies as a bar to equi- 
table relief see infra §§ 3301, 3302. 

45. See infra text and note 49; and 
infra § 3179. 

46. U. S.—Farncomb v. Denver, 
252 U, S.-7,°40 SCt' 271, 64 L. edv 424 
[aff 64 Colo. 13, 171 P 66]; Moore 
“a Yonkers, 235 Fed. 485, 149 CCA 


Ala.—Brock y. Decatur, 185 Ala. 
146, 64 S 78; Garner v. Anniston, 178 
Ala, 430, 59 S 654; Woodlawn v. 
Durham, 162 Ala, 565, 50 S 356. 

Ariz.—Globe v. Willis, 16 Ariz, 378, 
146 P 544. 

Ark.— Webster vy. Ferguson, 95 Ark. 
575, 130 SW 518; Texarkana Bd. of 
Impr. Dist. No. 5 v. Offenhauser, 84 
Ark, 257, 105 SW 265; Driver v. 
Moore, 81 Ark. 80, 98 SW 734. 

Cal.—Federal Constr. Co. v. New- 
house, 186 Cal. 284, 199 P 519; Smith 
v. Lightston, 182 Cal. 41, 186 P 769; 
United Real Est., etce., Co. v. Barnes, 
159 Cal. 242, 1138 P 167; Haughawout 
v. Raymond; 148 Cal./'311, 83 P 53: 
Duncan v. Ramish, 142 Cal. 686, 76 
P 661; Lambert v. Bates, 187 Cal. 
676, 70 P 777; Warren v. Russell, 129 
Cal. 381, 62 P 75; McSherry vy. Wood, 
102 Cal. 647, 36 P 1010; Fanning v. 
Leviston, 93 Cal. 186, 28 P 948; Dyer 
Vv. Parrott, 60° Cal” Sb1s) Pavloniw 
Palmer, 31 Cal, 240; City Constr. Co. 
v. Kenny, (A.) 256 P 601; Chapman 
v, Rudolph, 58 Cal. A. 233, 208 P 370; 
McGarry v. Ellis, 54 Cal.’A. 622, 203 
P 463; Butters v. Oakland, 53 Cal, A. 
294, 200 P 354; Hutchinson Co. v. 
Coughlin, 42 Cal. A, 664, 184 P 435; 
Ahliman v. Barber Asphalt Pav. Co., 
40 Cal. A. 395, 181 P 288; Pierce vy. 
Los Angeles, 15 Cal. A. 702, 115 P 
746; Bates v. Hadamson, 2 Cal. A. 
574, 84 P 51. 

Colo.—Farncomb_ v. 
Colo. 13,5071 CP 66) [att 262 ubaeae Te 
40 SCt 271, 64 L. ed. 424]; Spalding 
v. Denver, 33 Colo. 172, 80 P 126; 
Denver v. Dumas, 33 Colo. 94, 80 P 


114; Fox v. Lipe, 14 Colo, A. 258, 59 
P 850. 


Denver, 64. 


a 
a # ? 


-— §§ 8176-3177] 

Effect of remand of cause on objections waived. 
Where objections to an assessment have once been 
waived, they cannot be considered on a remand of 
the cause after judgment dismissing the petition 
on objections presented had been reversed by the 
supreme court.** 

Effect of notice not required by statute. A notice 
published by ‘a city requiring all persons to appear 
and make any objections they may have to a pro- 
posed assessment for a sewer, not being required by 
statute, has no binding effect, so that one not then 
appearing may afterward object to the assessment 
‘when made.*® 

Effect of fraud. Under a statute providing that 
all objections to errors, irregularities, or inequali- 
ties in the making of special assessments or in any 
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of the prior proceedings and notices, not made be- 


fore the council at the time and in the manner 
provided for, shall be waived, except where fraud 
is shown, fraud in an assessment for paving is not 
waived by failure to make the objection provided 
for by statute.*® 

[§ 3177] (b) Noncompliance with Particular 
Methods of Making Objections Considered. Apply- 
ing the rule that objections to an assessment are 
waived when not presented, at the time and in the 
manner prescribed by law,®° it has been held that 
objections to an assessment are waived where there 
has becn a noncompliance with statutory require- 
ments relating to the making of objections to the 
action of the council or other board making the 
assessment,°*! to the taking of an appeal from the 


Ga.—Montgomery v. Atlanta, 162 
Ga. 534, 134 SH 152, 47 ALR 233; 
Draper v. Atlanta, 126 Ga. 649, 55 SH 
929: Randall v. Atlanta, 22 Ga. A. 
801, 95 SE 1016. ; 

Ida.—Caldwell v. Mountain Home, 
29 Ida. 18, 156 P 909. 

Tll.—Lovington v. Gregory, 287 Ill. 
169, 122 NE 504; Peo. v. Moench, 277 
Tll, 121, 115 NE 187; Cosgrove Vv. 
Chicago, 235 Ill. 358, 85 NH 599; 
Betts v. Naperville, 214 Ill. 380, 73 
NE 752; Lyman v. Chicago, 211 Ti. 
209, 71 NE 832; .Kirchman v. Peo., 
159 Ill. 265, 42 NE 884; White v. 
Alton, 149 Ill. 626, 37 NE 96; Le 
Moyne v. West Chicago Park Comrs., 
116 Ill. 41, 4 NE 498, 6 NE 48; Kedzie 
vy. West Chicago Park Comrs., 114 Til. 
280, 2 NE 182; ge y. Chicago, 
ete., R. Co., 25 Ill. 43. 

Ind.—Valparaiso v. Parker, 148 Ind. 
379, 47 NE 330; Alley v. Lebanon, 
446 Ind. 125, 44 NE 1003; Webster 
v. Independent Constr. Co., 80 Ind. A. 
499, 139 NI 150; Greensburg v. Zol- 
ler, 28 Ind, A. 126, 60 NE 1007. 

Jowa.—Walter v. Ida Grove, 213 
NW 935; Meijerink v. Lindsay, 213 


NW 934; Anderson Deering Co. v. 
Boone, 201 Iowa 1129, 205 NW 984; 
Myrah v. Dana, 199 Iowa 801, 202 
NW 748; Lytle v. Sioux City, 198 
Iowa 848, 200 NW 416; Harris _v. 
Evans, 196 Iowa 799, 195 NW 178; 
Manning v. Ames; 192 Iowa 998, 184 


NW 347; Brown v. Creston, 174 NW 
380; Evans v. Des Moines, 184 Iowa 
945, 169 NW 336; Hubbell v. Des 
Moines, 168 Iowa 418, 150 NW 701; 
Durst v. Des Moines, 164 Iowa 82, 
145 NW 528; Durst v. Des Moines, 
150 Iowa 370, 130 NW 168; Clifton 
Land Co. v. Des Moines, 144 Iowa 
625, 128 NW 340; Andre v. Burling- 
ton, 141 Iowa 65, 117 NW 1082; Ben- 
nett v. Emmetsburg, 138 Iowa 67, 115 
NW 582; Higman v. Sioux City,2129 
Towa 291, 105 NW 524; Marshalltown 
Light, ete., R. Co. v. Marshalltown, 
127 Iowa 637, 103 NW_1005; Minne- 
apolis, etc., R. Co, v. Lindquist, 119 
Towa 144, 93 NW 1038; Tuttle v. Polk, 
92 Iowa 433, 60 NW 7338. 

Kan.—Leavenworth v. Jones, 69 
Kan. 857, 77 P 273; Kansas City v. 
Gray, 62 Kan. 198, 61 P 746. 

Ky—Frankfort v. Morris, 209 Ky. 
634, 273 SW 443. 

Lia.—Barber Asphalt Pav. Co. v. 
King, 130 La. 788, 58 S 572; Frost 
v. New Orleans, 28 La, Ann. 417; 
Rosetta Gravel, etc., Co. v. Bisso, 
1 La. A. (Orleans) 91. f 

Mich.—Stewart v. Detroit, 137 
Mich. 381, 100 NW 613; Auditor-Gen. 
vy. Maier, 95 Mich, 127, 54 NW_ 640; 


Brown v. Grand Rapids, 83 Mich. 
101, 47 NW 117; Louden _v. East 
Saginaw, 41 Mich. 18, 2 NW 182. 


Minn.—In re Meyer, 158 Minn. 433, 
197 NW 970, 199 NW_ 746; Rock 
County v. McDowell, 157 Minn. 296, 
196 NW 178; State v. Norton, 63 
Minn. 497, 65 NW 985; McKusick 
vy. Stillwater, 44 Minn. 372, 46 NW 
69. 

: Miss.—Jackson v. Buckley, 123 
Miss. 56, 85 S 122; Union Sav. Bank, 
ete., Co. v. Jackson, 122 Miss. 557, 


° 


84 S 388; Bryan v. Greenwood, 112 
Miss. 718, 73 S 728. 

Mo.—Welch v. Commerce Trust 
Co.* (A.) 223 SW 768. 

Nebr.—Whitla v. Connor, 114 Nebr. 
526, 208 NW 670; Kister v. Hastings, 
108 Nebr. 476, 187 NW 909; Brog- 
hamer v. Chadron, 107 Nebr. 532, 186 
NW 362; Morse y. Omaha, 67 Nebr. 
426, 93 NW 734. 

N. J.—Graham vy. Ocean City, 98 
N. J. Li’ 426, 119 A 772; Hayday v. 
Ocean. City; 67.N. J. Li. 155, 50 A 
584; Wilkinson v. Trenton, 35 N. J. 
L. 485 [aff 36 N. J. L. 499]; Bur- 
stiner v. Hast Orange, (Sup.) 132 A 
476 [aff 134 A 916 mem]. 

N. Y.—New York Cent. etc. R. 
Co. v. Yonkers, 238 N. Y. 165, 144 
NE 490; Gilmore v. Utica, 131 N. Y. 
26, 29 NE 841; Seitz v. Harlem River, 
etc., R. Co., 214 App. Diy. 62, 211 NYS 
285; Lyth v. Buffalo, 48 Hun 175, 
15 NYSt 477; Laimbeer v. New York, 
6 N. Y. Super. 109; Olean v.. Penn- 
sylvania R. Co., 122 Mise. 186, 202 
NYS 368; Matter of Ransom, 87 
Misc..1, 149 NYS 1056. 

N. C.—Gallimore v. Thomasville, 
191 N. C. 648, 182 SE 657; Vester 
v. Nashville, 190 N. C. 265, 129 SE 
598; Shute v: Monroe, 187 N. C. 676, 
123 SE 71. 

N. D.—Kvello v. Lisbon, 38 N. D. 
71, 164 NW 305; Will v. Bismarck, 
36 N. D. 570, 163 NW 550. 

Oh.—Cuyahoga Falls v. Beck, 110 
Oh. St. 82, 143 NE 661; Bloch v. God- 
frey, 5b /Ohe Cin Ct. No Ss 8.26 On. 
Cir (Che 781" 

Okl.—Rogers v. Rogers, 102 Okl. 
296, 229 P 292; Muskogee v. Burford, 
77 Okl, 174-186 P° 949:" Bickel. v. 
Warner-Quinlan Asphalt Co., 70 Okl. 
138, 174 P 537; Partee v. Cleveland, 
Trinidad Pav. Co., 70 Okl. 31, 172 P 
945, 9 ALR 606; Norman v. Allen, 
47 Okl. 74, 147 P 1002; Bartlesville 
v. Revard,’'40° OK) "'477, “1389 “Pat: 
Bartlesville v. Holm, 40 Okl. 467, 139 
P 2°38; Bartlesville v. Bucy, 40 Okl. 
466, 189 P 277; Weaver v, Chickasha, 
86 Okl. 226, 128 P 305. 

Or.—Manley v. Marshfield, 88 Or. 
482, 172 P 488; Colby v. Medford, 
85 Or. 485, 167 P °487; Rogers v. 
Salem, 61 Or. 321, 122 P 308. 

Pa.—Pepper v. Philadelphia, 114 
Pa. 96, 6 A 899; Scranton v. David- 
son, 8 LackJur 141; In re Meade 
Ave., 35 PittsbLegJNS 38. 

S. D.—Hagegart v. Alton, 38 S. D. 
527, 162 NW 158. 

Tex.—Elmendorf v. San Antonio, 
(Commn. A.) 242 SW 185; Uvalde Co. 
v, Kenney, (Civ. A.) 291 SW. 622; 
Herring v. Mexia, (Civ. A.) 290 SW 
792; Beatty v. Panhandle Constr. Co., 
(Civ, A.) 275 SW 716; Huntsville v. 
Mayes, (Civ. A.) 271 SW 162; Massie 
vy. Ft. Worth, (Civ. A.) 262 SW 837; 
Holt v. Uvalde Co., (Civ. A.) 258 
SW 285 [rev on other grounds 
(Commn. A.) 269 SW 73]; Paris v. 
Brenneman, 59 Tex. Civ. A. 464, 126 
SW 58. : 

Utah.—Salt Lake, etc., R.; Co. v. 
Payson City, 66 Utah 521, 244 P 138. 

Wash.—Brewster v. Hamilton, 138 
Wash. 652, 244 P 973; Wade v. Ta- 


coma, 131 Wash, 245, 230 P 99; Lee 
v. Olympia, 122 Wash. 616, 211 P 883; 
In re Grandview Local Impr. Assess- 
ments, 118 Wash, 464, 203 P 988: 
Sanderson v. Seattle, 95 Wash. 582) 
164 P 217; In re Twentieth Ave. 
Northeast, 95 Wash. 5, 163 P 12; 
Shaser vy. Olympia, 92 Wash. 466, 159 
P 756; Grandin vy. Tacoma, 87 Wash. 
98, 151 P 254; Kuehl vy, Edmonds, 85 
Wash. 307, 148 P 19, 91 Wash. 195 
157 P 850; Sampson vy, Leavenworth, 
81 Wash. 700, 142 Pp 1160; Great 
Northern R. Co. v. Leavenworth, 81 
Wash. 511, 142 P 1155, AnnCas1916D 
239; Ferrall v. Spokane, 73 Wash. 
200, 181 P 808; Chandler v. Puyallup 
70 Wash. 632, 127 P 293: Rucker v. 
Everett, 66 Wash, 366, 119 P 807, 38 
LRANS 582; Seattle, etc., Packing Co, 
v. Seattle, 51 Wash. 49, 97 P 1093: 
Renard v. Spokane, 48 Wash. 345, 93 
P 517; Aberdeen v. Lucas, 37 Wash. 
190, 79 P 632; Alexander v. Tacoma, 
35 Wash. 366, 77 P 686; Ferry v. 
Tacoma, 34 Wash. 652, 76 P 277: 
Young vy. Tacoma, 31 Wash, 158, vail 
P 742; Lewis v. Seattle, 28 Wash. 
639, 69 P 393; Potter vy. Whatcom, 
25 Wash, 207, 65 P 197; McNamee 
v. Tacoma, 24 Wash, 591, 64 P~791; 
Annie Wright Seminary v. Tacoma, 
23 Wash, 109, 62 P 444 [writ of error 
dism 187 U. S. 639 mem, 23 SCt 847 
mem, 47 L. ed. 345.mem]; Heath v. 
McCrea, 20 Wash. 342, 55 P 432: 
Northwestern, etc., Hypotheek Bank 
v. Spokane, 18 Wash. 456, 51, P) 10703 
New Whatcom v. Bellingham Bay 
Impr. Co., 18 Wash. 181, 51 P 360: 
Tumwater y. Pix, 18 Wash. 153, 51 BP 
353; New Whatcom vy, Bellingham 
Bey Impr. Co., 16 Wash, 131, 47 P 


W. Va.—Huntington Engineering 
Co. v. Gallaher, 101 W. 
SH $66, ‘ Va.5LLO, 182 
is.—State v. Soliday, 189 Wis. 
252, 207 NW 417; Pabst Brewing Co. 
PR ee i | 126 Wis. 110, 105 NW 


Wyo.—Bass_ v. Casper, 28 

387, 205 B 1008, 208 P 439. Mate 

~ a ark v. Swigart, 266 Tl. 
60, 107 NE 158 (where a cause is 
redocketed after litigation is prose- 
cuted to a court of review and passed 
upon, not only the questions that 
were raised and considered, but also 
all that could have been raised and 
passed upon, are res judicata whether 
they were raised or not). 

48. Monk y, Ballard, 42 Wash. 35, 
84 P ag “ 

49. sytle v. Sioux City, 198 Io 
848, 200 NW 416. 5! he 

50. See supra § 3176. 

51. Ark.—Ahern v, Texarkana Bd. 
of Impr. Dist. No. 8, 69 Ark. 68, 61 
SW 575. 

Cal.—Butters v. Oakland, 53 Cal, 
A, 294, 200 P 354; Empire Securities 
eek v. Levy, 48 Cal. A. 509, 192 P 
153. 

Colo.—Farncomb v. Denver, 64 
Colo,.13, 171 P 66 -[fatt 252). S94; 
40 SCt 271, 64 L, ed. 424]. 

Ill.—Ottawa v. Chicago, etce., R. Co., 
25 Ill. 43. 


Iowa.—Meijerink v. Lindsay, 213 
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assessing board or officer to the city council®? or 
from the action of the council or other assessment 
board to the judicial tribunal designated by stat- 
ute,®? or where there has been a failure to object 
to the confirmation of an assessment by the court,** 
or to bring suit within the time prescribed by stat- 
ute to test the validity of the assessment.®° 

[§ 3178] (c) Particular Objections Waived. 
applying the rule that objections to an assessment 
are waived when not presented at the time and in 
the manner prescribed by statute,°® among others** 
the following objections have been held waived by 
failure to object in the time and manner prescribed 
by statute: Absence of a petition for an improve- 
ment;°® that .the petition for the improvement was 
insufficient ;°° that the land necessary for a local 
improvement had not been acquired by the city ;°° 
that the ordinance for the improvement under which 
the assessment was made was insufficient ;*' that the 
resolution of necessity to make an improvement, 
or of intention to make an improvement,°* was de- 
fective; that notice of the resolution of intention 


NW 934; Chicago, etc., R. Co. v. Cen- 
terville, 172 Iowa 444, 153 NW 106, 
154 NW 596: Hubbell v. Des Moines, 
168 Iowa 418, 150 NW 701; Durst Vv. 
Des Moines, 164 Iowa 82, 145 NW 
528: Marshalltown Light, etc., Co. 
v. Marshalltown, 127 Iowa 637, 103 
Nw 1005; Owens y, Marion, 127 Iowa 
469, 103 NW 381. 

Nebr.—Whitla v. Connor, 114 Nebr, 
526, 208 NW _ 670; Broghamer v. 
Chadron, 107 Nebr. 532, 186 NW 362. 

N. Y.—Lyth v. Buffalo, 48 Hun 175, 
15 NYSt 477. 

Okl.—Weaver v. Chickasha, 36 Okl. 
226, 128 P° 305; Kerker v. Bocher, 
20 Okl. 729, 95 P 981. 

Or.—Manley v. Marshfield, 88 Or. 
482, 172 BP 488; Rogers v. Salem, 61 
Or, 321, 122 P 308; Wilson v. Salem, 
24 Or. 504, 34 P 9, 691. 

Wash.— Rucker v. Everett, 66 
Wash. 366, 119 P 807, 38 LRANS 582; 
Seattle, etc., Packing Co. v. Seattle, 
51 Wash. 49, 97 P 1093; Annie Wright 
Seminary v. Tacoma, 23 Wash. 109, 
62 P 444 [writ of error dism 187 U. 8. 
639 mem, 23 SCt 847 mem, 47 L, ed. 
345 mem]; New Whatcom vy. Belling- 
ham Bay Impr. Co., 18 Wash. 181, 51 
P 360; Tumwater v. Pix, 18 Wash. 
153, 51 P 353; New Whatcom, v. 
Bellingham Bay Impr, Co., 16 Wash. 
131, 47 P 236: 

[a] Opportunity to correct errors 
necessary.—The council or other 
board making the assessment is en- 
titled to a fair opportunity while it 
is in session to hear objections for 
the purpose of avoiding error. 
Whitla v. Connor, 114 Nebr. 526, 208 
NW 670. ; 

52. Osborne vy. Ft. Smith Bd. of 
Impr. Pav. Dist. No. 5, 94 Ark, 563, 
128 SW 357; Kirst v. Street Impr. 
Dist. No. 120, 86 Ark. 1, 109 SW 526; 
Texarkana Bd. of Impr. Dist. No. 5 
v. Offenhauser, 84 Ark. 257, 105 SW 
265; Driver v. Moore, 81 Ark. 80, 98 
SW 734; Federal Constr. Co. v. New- 
house, 186 Cal. 284, 199 P 519; Smith 
v. Lightston, 182 Cal. 41, 186 P 769; 
Cummings v. Kearney, 141 Cal. 156, 
74 P 759; Lambert v, Bates, 137 Cal. 
676, 70 P 777; McSherry v. Wood, 102 
Cal. 647, 36 P 1010; Perine v. For- 
bush, 97 Cal. 305, 32 P 226; Fanning 
v. Leviston, 93 Cal. 186, 28 P 943; 
Dyer v. Parrott, 60,Cal. 551; Taylor 
v. Palmer, 31 Cal. 240; Chapman v. 
Rudolph, 58 Cal. A. 233, 208 P 370; 
City St.. Impr., Co. v. Watson, 50 Cal. 
A. 687, 195 P 967; Cohn v. Thompson, 
47 Cal. A. 135, 190 P 381; Hutchinson 
Co. v. Coughlin, 42 Cal. A. 664, 184 
P 4385; Ahlman vy. Barber Asphalt 
Pav. Co., 40 Cal. A. 395,:181.-P 238. 
Bates v. Hadamson, 2 Cal. A. 574, 
84 P 51; Brown v. Saginaw, 107 


Wor later cases, developments and changes in the law see cumulative Annotations, same title 
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MUNICIPAL CORPORATIONS 


In 


Mich. 643, 65 NW 601. 

[a] Exclusiveness of remedy. — 
Where any material defect or irregu- 
larity such as may be cured by the 
council exists, the remedy by appeal 
is the only remedy and in the ab- 
sence of an appeal the judgment of 
the council is conclusive. Chase v. 
Trout, 146 Cal. 350, 80 P 81. 

_{b]. Presumptions.—The presump- 
tion is that if an appeal had been 
taken to the city council it would 
have .ordered the errors corrected. 


Oak Hill Water Co. v. Gillette, 13 
Cal.. A, 605, 110 P 316. 

53. Ind.—Alley v. Lebanon, 146 
Ind. 125, 44 NE 1003. 


Iowa.—Brown vy. Creston, 174 NW 
380; Durst v. Des Moines, 164 Iowa 
82, 145 NW 528; Bennett v. Emmets- 
burg, 138 Iowa 67, 115 NW 582. 

Minn.—Rock County v. McDowell, 
157 Minn. 296, 196 NW ‘178. 

Miss.—Union Say. Bank, etc., Co. 
y. Jackson, 122 Miss. 557, 84 S 38s. 

N. J.—Graham vy. Ocean City, 98 
N. J. L. 426, 119 A 772; Breaken- 
ridge v. Newark, 94 N. J. L. 361, 110 
A 570 [rev on other grounds 95 N, J. 
Ly, 436," Ji2-, Ax 857]; -Burstiner .v. 
East Orange, (Sup.) 132 A 476 [aff 
134 A 916 mem], 

N. Y.—Matter of Ransom, 87 Misc. 
1, 149 NYS 1056. 

Wash.—Rucker  v. Everett, 66 
Wash, 366, 119 P 807, 38 LRANS 582. 

[a] Absence of statute providing 
for appeal.—Where there is no stat- 
ute providing for an appeal from the 
action of the common council fixing a 
special assessment district, no estop- 
pel arises to bar property owners in 
assessment district from bringing 
suit to set aside a special assessment 
on the theory that they did not ap- 
peal from the action of the common 
council in fixing the district. Law- 
rence v. Grand Rapids, 166 Mich. 134, 
131 NW 581. 

54. Cosgrove vy. Chicago, 285 Tll. 
358, 85 NE 599; Harman v. Peo., 214 
Ill. 454, 73 NE 760; Hayday v. Ocean 
City, 67 N. J... 155, 50 A 584; San- 
derson v. Seattle, 95 Wash. 582, 164 
P 217; Spokane v. Curtiss, 66 Wash. 
665, 220.0P" 702 

[a] Thus, where the existing 
pavement of a street was of value 
and was not considered in making 
the assessment for the cost of a new 
pavement, the objection must be 
made on application for confirmation 
of the assessment. Cosgrove v. Chi- 
cago, 2385 Ill. 358, 85 NE 599. 

55. Partee v. Cleveland Trinidad 
Ne Co., 70 Okl. 31, 172 P 945, 9 ALR 

56. 

57. 


See supra § 3176. 
See cases supra §§ 3176, 3177. 
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was defective;** that there was no notice of the 
meeting to hear objections to the improvement ;** 
that the certificate of publication of notice to ob- 
jectors showed that the time intervening between 
the last publication and the hearing was less than 
that required by statute;°® that the council was 
without authority to establish the grade of a 
street ;°7 that the assessors were disqualified for 
interest,°8 or did not take the oath prescribed by 
law,®® or that their report was not filed within the 
time prescribed by statute;7° that the city clerk failed 
to incorporate in his minutes of the hearing a nota- 
tion showing the conelusion of each member of the 
council;7! that the superintendent of streets in his 
warrant for expenses for a street improvement, and 
not the board of trustees, fixed the period over 
which the improvement bond should extend;‘? that 
the contract was improperly or fraudulently let or 
settled,”* or that it contained provisions for pay- 
ment of repairs contrary to charter provisions;‘* 
that the contractor failed to comply with the stat- 
ute requiring an affidavit that he had not agreed 


58. Collins y. Ellensburg, 68 Wash 
212; 122 “P 1020. But see supra 
§ rhe it was. shown that, 
in the majority of jurisdictions, the 
petition for an improvement is held 
jurisdictional and that assessment 
proceedings without it are void 


toto). 3 
59. Montgomery v. Atla: t 

Ga. 534, 134 SE 152, 47 ALR oe, 

Pipher v. Peo., 183 Ill. 436, 56 NE 


But see supra § 3160 (where i 
was shown that, eee to The 
great weight of authority, a petition 
for an Improvement -when required 
by statute is Jurisdictional and that 
property owners cannot estop them- 
Selves from Genying the validity of 
spe Seepesment where this jurisdic- 
requirement i i 
ne t is not complied 
_[a] As for instance that t 
tition did not have sufficient Ba 
Pipher v. Peo., 183 Ill. 436, 56 NE 84. 
toa We aa ee 301 Tll. 562. 
% Peo, ws { 
Ti, 67, 61 NE 1049, te ae 
. eo. v. Er 
134 ee eeman, 301 Ill. 562, 
a] As for instance that th i- 
nance for improvement dizidoaate 
tax into a greater number of install- 
ments than provided for by statute 


and provided for an improper 

é ] per rate of 

interest. Harman 

deat aaciieut one Ve" Peo 92142 
62. Gilchrest y Des Moines 


(Iowa) 131 NW 776. 


63. Colby v. M 7 
Cee Rane, y Medford, 85 Or, 485, 


64 Gilchrest vy i 
(Iowa) 131 NW 776, ee ean ae 
5. Springer vy, Chicago, 308 Il. 


356, 189 NE 414, 
66. Lovingto 
ge ion we enee v. Gregory, 287 Ill. 
67. Cosgrove 
oe a5 oe 599. 
8. aly v, Gubbins, 170 T d..105 
82 NE 659: Valparaisa ° ee 
ia Br, 47 NE330, ) © Parker, 148 
a] As for instance wh 
were disqualified because thor inencn 
property in the assessment district 
United Real Est., ete, Co v. Barnes, 
159 Cal, 242, 113 P 167. age 
. ls ebster v. F 
58) 130) SW a8. erguson, 95 Ark. 
if eaver v, Chi 
22h 1282 one ickasha, 36 Okl. 
‘ valde Co. y, 
Civ, "A.) 291 SW 622, tee 
ie ohn v. Tho 
185, 199 Posi mpson, 47 Cal. A. 
.- Sandford v, New York Cit 33 
Barb. (N. Y.)' 147, 12 ef 
20 HowPr 298. ape 


v. Chicago, 285 Il. 


Kenney, 


74. sanere v. Utica, 181 N. Y. 26. 


29 NE 


page and note number, 
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§§ 3178-3179] 


to give any person liable for assessment a rebate,” 
that his bid was not accompanied by a noncollusive 
affidavit,”® or that in violation of statute he offered 
to give rebates to property owners paying without 
litigation; ;‘" that there was no hearing on the ques- 
tion of benefits ;78 that the amount of the assess- 
ment is incorrect’? as including expenses not prop- 
erly chargeable against the property owner,*® as 
exceeding a designated percentage of the value of 
the property assessed in violation of a statutory 
prohibition,*! as being in excess of the value of the 
property assessed®? or of the benefits received,®* 
or that the property assessed was not benefited at 
all;§* that proper credits had not been given;* that 
the assessment is unequal®* or unfair,§* or the cost 
of the improvement unfairly apportioned aniong the 
property owners assessed ;°° that a finding that the 
benefits accruing from the improvement were in ex- 
cess of the damages caused thereby was contrary 
to the evidence;*® that property hable to assessment 
was not included in the assessment;° that there 
were errors in judgment and mistakes as to the 
amount the property was benefited ;** that the entire 
cost of the improvement was assessed against the 
property benefited,®? and not duly apportioned be- 
tween the property benefited and the public;®* that 


75. Smith v. Lightston, 182 Cal.|sylvania R. Co., 
41,7186 PF. 769. NYS 368; 
76. Butters v. Oakland, 53 Cal. A. 
294, 200 P 354 84. 
77. Chapman v. Budolph, 58 Cal. 


Woodlawn 


MUNICIPAL CORPORATIONS 


122 Mise. 186, 202 
Sanderson Vv. Seattle, 95 
Wash. 582, 164 P 217. 2. 
v. _Durham, 
Ala. 565, 50 S 356; Le Moyne v. West 
Chicago Park Comrs., 


1440.) 701 


the assessment failed to show that it did not exceed 
a designated percentage of the value of the lots 
assessed as provided by statute; that lots assessed 
were not described by street numbers; that the 
work of constructing the improvement was not 
properly performed®* or in conformity with the 
specifications of the contract;9? that there was a 
slight variance between the grade established by the 
council and that on which the paving was laid;°* 
that there were defects in the assessment roll in 
stating the names of the objectors;°°® that there were 
irregularities in the levy of the assessment; also 
objections based on defects in an engineer’s report 
on a proposed public improvement;? and objections 
based on facts shown in the engineer’s estimate, such 
as price of work, measure of length of improve- 
ment, bid, and amount of assessment by foot, ete.® 

[§ 3179] (d) Void Assessments. The general rule 
that objections to assessments will be considered 
as waived when not presented at the time and in the 
manner prescribed by statute+ is very generally held 
to be inapplicable where the assessment is wholly 
void. This principle has been applied where there 
was a noncompliance with statutory requirements 
relating to the making of objections to the action 
of the city council or other special tribunal making 


v. Marshalltown, 127 Iowa 637, 103 
NW 1005. 

Sampson v. Leavenworth, 81 
Wash. 700, 142 P 1160; Great ‘North- 
ern R, Co. v. Leavenworth, 81 Wash. 
511, 142 P 1155, AnnCas1916D 239. 


162 
116, TW. 41;- "4 


A. 233, 208 P 370. 

78. Beatty v. Panhandle Constr. 
Co., (Tex; Civ. A.) 275 SW -716; El- 
mendorf v. San Antonio, (Tex. Civ. 
A.) 223 SW 631 [rev on other grounds 
(Commn. A.) 242 SW 185]. 

79. City St. Impr. Co. v. Watson, 
50. Cali AS 687,195 P 967; Bates’ v. 
Hadamson, 2 Cal, A. SG: Roi San Sed gl ee 
Rock County v. McDowell, 157 Minn. 
296, 196 NW 178; Sanderson v. Seat- 
tle, 95 Wash. 582, NGAI PPOs 7: 

80. Fanning v. Leviston, 93 Cal. 
186, 28 P 943; Ahlman v. Barber 
Asphalt Pav. Co., 40 Cal. A. 395, 181 
P 238; Oak Hill Water Co. v. Gillette, 
13 Cal. A. 605, 110 P 316; Meijerink 
v. Lindsay, (Iowa) 213 NW 934. See 
Perine v. Forbush, 97 Cal. 305, 32 P 
226 (where a contract: for: street 
work is otherwise valid, the fact that 
in making the assessment for street 
work the superintendent of streets 
included the. cost of certain bulk- 
heads, which were not named in the 
plans and specifications attached to 
the contract, does not render the 
assessment void, where it does not 
appear that the construction of the 
bulkheads was an entire departure 
from the general plan or scope of the 
improvement described in the reso- 
lution of intention, and the failure of 
the property owner to appeal to the 
city council constituted a waiver of 
the objection which cannot be urged 
in an action to foreclose the lien on 
the assessment), 

[a] Thus it has been held that an 
assessment is not void because of the 
erroneous inclusion of compensation 
to officers as items of expense, and 
the error not being jurisdictional is 
waived by a failure to appeal as pro- 
vided by statute. Meijerink v. Lind- 
say, (lowa) 213 NW 934. 

81. Lytle v. Sioux City, 198 Iowa 
848, 200 NW 416; Hubbell v. Des 
Moines, 168 Iowa 418, 150 NW 701; 
Durst v. Des Moines, 150 Iowa. 370, 
130 NW 168; Cuyahoga Falls v. Beck, 
110 Oh. St. 82, 143 NE 661; Rucker 
v. Everett, ee ‘Wash. 366, 119 P 807, 
38 LRANS 5 

82. Bh eee a, etc., R. Co, v. Cen- 
terville, 172 Iowa 444, 153 NW 106, 

83. Brock v. Decatur, 185 Ala, 146, 
64 S 78; Woodlawn v. Durham, 162 
Ala, 565, 50 S 856; Peo. v. Ryan, 156 
11], 620, 41 NE 180: Olean v. Penn- 


(154 NW 596. 


NE 498, 6 NE 48; Sanderson v. Seat- 
tlhe; (95 Wash, 582, 164 P 217. 

85. Sanderson v. Seattle, supra. 

86. Texarkana Bd. of Impr. Dist. 
No. 5 v. Offenhauser, 84° Ark. 257, 
105 4 SW .265;: City. Constr. {Co: ''v. 
Kenney, (Cal. A.) 256 P 601; Rogers 
v. Salem, 61 Or. 321, 122 P 308; Wil- 
son v. Salem, 24 Or. 504, 34° Pp oF 
691; In re Twentieth Ave. Northeast, 
95 Wash. 5, .1638 P 12. 

[a] The objection that marginal 
property is assessed too low is 
waived by failure of property hold- 
ers to object on that ground either 
at the hearing on dn initiatory reso- 
lution or on the assessment roll. 
In re Twentieth Ave. Northeast, 95 
Wash. 5, 163 P 12. 

87. Graham v. Ocean City, 98 N. J. 
L. 426,°119 A 1772; Breakenridge v. 
Newark, 94 N. J.-L. 361, 110 A 570 
[rev on other grounds 95 N. J. L. 


436, 112 A 857]; Burstiner v. East 
Orange, (N. J. Sup.) 132 A 476 [aff 
134 A 916 mem]. 


88. Wells v. Wood, 114 Cal. 255, 
46 P 96; Brown vy. Saginaw, 107 Mich. 
643, 65 NW 601; Norman vy. Allen, 
47 Ok], 74, 147 ’P 1002; Manley vy. 
Marshfield, 88 Or. 482, 172 P 488. 


89. Duncan vy. Ramish, 142 Cal. 
686, 76 P 661. 
90. Ahlman vv. Barber Asphalt 


Pav. Co., 40 Cal. 
Andre v. Burlington, 
117 NW 1082. 

91. McKenzie v. Mandan, 27 N. D. 
546, 147 NW 808. 

92. Matter of Ransom, 87 Misc. 1, 
149 NYS 1056. 

93. Le Moyne v. 
Park Comrs., 116 Ill. 41, 4 NE 498, 
6 NE 48. 

94. Remsen v. Wheeler, 51 Hun 
648, 4 NYS 350 [aff 121 N. Y. 685 
mem, 24 NE 704 mem]. 

95. Laimbeer v. New York, 6 N. Y. 
Super. 109. 

96. Lambert v. Bates, 137 Cal. 676, 
70 P 777; Oak Hill Water Co. v. 
Gillette, 13 Cal. A. 605, 110 P 316. 

97. Woodlawn v. Durham, 162 Ala. 
565, 50 S 356. 

98. Fanning v. Leviston, 938 Cal. 
186, .28 P 943; Hubbell v. Des Moines, 
168 Iowa 418, 150 NW 701. 


AL '395; 1810°P 238. 
141 Iowa 65, 


West Chicago 


99. White v. Alton, 149 Ill. 626, 
87 NE 96 
1. Marshalltown Light, etc., Co. 


3. Daly v. Gubbins, 170 Ind. 105, 
82 NE 659. 

. # See supra § 3176. 

5. Cal.—Flinn v. Shafter Realty 
Co., 190 Cal. 316, 212 P 194; South- 
wick v. Santa Barbara, 158 Cal. 14, 


109 P 610; Blanchard v. Ladd, 135 
Cal. 214, 67. P 131; De Haven v. 
Berendes, 135: (Cah: 178j"6%: P «086: 


Chase v. Los Angeles, 122 Cal. 540, 
55 P 414; Kenny vy. Kelly, 113 Cal. 
364, 45 P 699; Ryan v. Altschul, 
103 Cal. 174, 37 P 339; Partridge v. 
Lucas, 99 Cal. 519, 33 P 1082; Man- 
ning v. Den, 90 Cal. 610, 27 P 435; 
Diggins v. Brown, 76 Cal. 318, 18 
P 373; Donnelly v. Howard, 60 Cal. 
291; Schmidt v. Santa Monica Com- 
mercial*'Co.; 39) Cal. A) 8595.78 P 
315; Pacific Pav. Co. v. Verso, 12 
Cal. -A, 362; 107 P 590. 

Ind.—Buckingham vy. Kerr, 68 Ind. 
A, 290, 120 NE 422. 

Iowa.—Manning v. Ames, 192 Iowa 
998, 184 NW 347; Bennett v. Emmets- 
burg, 138 Iowa 67, 115 NW 582. 

Mont.—Shapard vy. Missoula, 49 
Mont. 269, 141 P 544, 

N. C.—Charlotte v. Brown, 165 N. 
G. rea 81 SE 611. 

D.—Kvello v. Lisbon, 38 N. D. 
71, 464 NW 305; McKenzie v. Man- 
dan, 27. N. D. 546, 147 NW 808; Rob- 
ertson Tumber Co. v. Grand Forks, 
27 N. D. 556, 147 NW 249. 

Oh.—Cormany v. Cincinnati, 7 Oh. 
A, 179,°26°Oh.) Cir: Ct. (N. Si2140 Gio 
benefit conferred by improvement); 
foariia v. Columbus, 23 OhNPNS 


Or.—Byers v. Sheridan, 97 Or. 154, 
POE Pr 3b, 
Fen Nhs v. Allegheny, 85 Pa. 

Tenn.—Nashville v. Madison Park 
Land Co., 2938 SW 533. 

Tex.—Elmendorf v. San Antonio, 
(Commn. A.) 242 SW 185; Uvalde Co. 
v. Kenney, (Civ. A.) 291 SW 622; 
A eve v. Bergfield, (Civ. A.) 245 SW 


Wash.—Yakima v. Snively, 140 
Bah ol 328, 248 P 788; Northern Pac. 

Co. v. Walla Walla, 114 Wash. 
tee. 194 P 962; Seattle, ete., Packing 
Go. Vv. Seattle, 51 Wash. ‘49, Oh ae 
1098; Alexander v.' Tacoma, 35 Wash. 
366, 77 P 686; Lewis v. Seattle, 28 
Wash, 639, 69 P 393; Potter v. What- 
com, 25. Wash. 207, 65 P 197. 
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the assessment,® or with statutes providing for the 
taking of an appeal from the action of the assess- 
ment board or officer to the city council’ or from 
the action of the council to a tribunal designated 
by statute,® or with statutes providing for the tak- 
ing of objections to the assessment roll prior to its 
confirmation.® And it has been applied, in respect 
of jurisdictional defects such as that the council 
was without jurisdiction to make the improvement,’° 
that the assessment shows on its face the inclusion 
of items of expense not authorized by statute,*! that 
the deseription given by the assessment and dia- 
gram of a street improvement is insufficient to iden- 
tify the land assessed,!? that the property assessed 
is not subject to assessment,'® or that the assess- 
ment exceeded the amount limited by charter. 

[§ 3180] (e) Excuses for Failure To Object. One 
who is summoned to appear and object to an as- 
sessment cannot excuse nonappearance by claiming 
that he was misled as to the tribunal’s intended 
course of action, especially if he was misled by 
hearsay and rumor.® And it is not.a sufficient 
excuse for failure to protest against the making 
of an improvement that the property owner thought 
the city intended to pay the entire expense itself, 
for the reason that it adopted an ordinance provid- 
ing for the issuance of bonds for the purpose of 
obtaining money with which to pay for the improve- 
ment.'6 

[§ 3181] (4) By Appearance at Hearing or by 
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Leah chy ae ae 


~18§ 3179-3181 


ern as to what may or may not be waived by appear- 
ance of a landowner in the proceedings for assess- 
ment.1® 
Want of notice or defective notice. Where a prop- 
erty owner appears and is heard on the merits in 
respect of an assessment or the steps preliminary 
thereto, want of notice or defects in the notice of 
the hearing are waived.1® However, if he appears 
merely for the purpose of objecting to the defect in 


question, there is no waiver thereof ;?° but, if the 


property’ owner in addition to objecting to such de- 
fects also raises other objections that go to the 
merits of the assessments, the objection that the 
notice was defective cannot be availed of.24. An ap- 
peal from an assessment of benefits to a court which 
is empowered to do full and complete justice by 
the parties is regarded as an entry of appearance 
and waiver of notice, and lack of notice cannot de- 


prive the appellate tribunal of its jurisdiction to- 


proceed with the cause and to make such assessment 
as it may find to be just and equitable.?? 

Petition insufficient to give jurisdiction. Where 
the charter of a municipal corporation provides that 
the confirmation of an. assessment for a local im- 
provement by its council, at a final hearing, shall 
be conclusive upon all parties interested, but does 
not contemplate any consideration of the question 
of jurisdiction at such hearing,?* the fact that a 
person interested appeared at the hearing and pro- 
tested against the legality of an assessment, void 


Appeal. 


6. Buckingham vy. Kerr, 68 Ind. A. 
290, 120 NE 422; Bates v. Des Moines, 
201 Iowa 1233, 207 NW 793; Nash- 
ville v. Madison Park lLand_ Co., 
(Tenn.) 293 SW 5383; Dallas v. Berg- 
field, (Tex. Civ. A.) 245 SW 749. 

7. Southwick v. Santa_ Barbara, 
158 Cal, 14, 109 P 610; San Diego 
Inv. Co. v. Shaw, 129 Cal. 273, 61 P 
1082; Chase v. Los Angeles, 122 Cal. 
540, 55 P 414; Kenny v. Kelly, 113 
Cal, 364, 45 P 699; Manning v. Den, 
90 Cal, 610, 27 P 435; Diggins .v% 
Brown, 76 Cal. 318, 18 P 373; Pacific 
Pav. Co. v. Verso, 12 Cal. A. 362, 107 

0. 


P 59 

8. Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582; Charlotte v. 
Brown, ‘165 N, C. 435, 81 SE 611. 

9. Seattle, ete, Packing Co. v. 
Seattle, 51 Wash. 49, 97 P 1093. 

10. Southwick v. Santa Barbara, 
158 Cal. 14, 109 P 610; Beck v. Ran- 
some-Crummey Co., 42 Cal. A. 674, 
184 P 431; Bennett v. Emmetsburg, 
138 Iowa 67, 115 NW 582; Shapard v. 
Missoula, 49 Mont. 269, 141 P 544; 
Byers v. Sheridan, 97 Or. 154, 191 P 
SOL. 

{a] As for instance: (1) Where 
the council failed to pass a reso- 
lution of intention before attempting 
to create the district. Shapard v. 
Missoula, 49 Mont, 269, 141 P 544. 
(2) Where an attempt was made to 
include two distinct parts of a city 
in a single improvement district. 
Southwick v. Santa Barbara, 158 Cal. 
14, 109 P 610. (3) Where no map or 
plat was filed or referred to in the 
resolution of intention to make the 
improvement. Beck v. Ransome- 
Crummey Co., 42 Cal. A, 674, 184 P 
431. (4) Where there was a lack of 
reasonable certainty in the descrip- 
tion of the improvement in the notice 
of intention to make the improve- 
ment. Byers v. Sheridan, 97 Or. 154, 
191 P 351. (5) Where the munici- 
pality has no title to the street im- 
proved. Yakima v. Snively, 140 
Wash, 328, 248 P 788. 

11. Kenny v. Kelly, 113 Cal. 364, 
45 P 699; Donnelly v. Howard, 60 Cal. 
291; Nashville v. Madison Park Land 
Co., (Tenn.) 293 SW 533. 


General rules elsewhere considered’? gov- 


{a] Rule applied.— Where ‘the 
board of public works acted illegally 
and in excess of authority conferred 
upon it by statute, by including in 
the assessment the cost of acquiring 
land necessary for the widening of 
the Street improved. Nashville. v. 
Madison Park Land Co., (Tenn.) 293 
SW 533. 

12. Blanchard vy. Ladd, 135 Cal. 
214, 67 P 181. 

13. Buckingham y. Kerr, 68 Ind. 
A. 290, 120 NE 422; Northern Pac. 
R, Co. v. Walla Walla, 114 Wash. 
158, 194 P 962; Seattle, ete., Packing 
iit wa Seattle, 51 Wash. 49, 97 P 

[a] As for instance where a judg- 
ment in condemnation proceedings 
determined that certain property as- 
sessed was damaged in excess of spe- 
cial benefits arising from the pro- 
posed improvement. In such case, 
the municipality in assessing the 
property exceeds ‘its jurisdiction. 
Seattle, etc., Packing Co. v. Seattle, 
51 Wash. 49, 97 P 1093. 

14. Charlotte v. Brown, 165 N. & 
435, 81 SH 611. 

15. Gorman vy. State, 157 Ind, 205, 
60 NE 1088. To same effect Mush- 
baugh v. Hast Peoria, 260 Ill. 27, 34, 
102 NE 1027 (‘the argument that 
misleading statements were made by 
the board of local improvements to 
complainants affords no excuse for 
the latter not filing objections’’), 

16. Bryan vy. Greenwood, 112 Miss. 
718,.73 S 728. 

17. See Appearances §§ 39-66. 

18. See infra this section. 

19. Ill.—Lincoln vy. Chicago, etce., 
R. Co., 262 Ill, 11, 104 NE 277; Fisher 
Xa Chicago, . 218 . Ill.) 268; 72 NE 


Ind.—Lake Hrie, ete, R. Co. v. 
Bowker, 9 Ind. A. 428, 36 NE 864. 
Minn.—State v. Ramsey County 
Bist. Ct. 51 Minn. 401, 53 NW 
Mo.—Springfield v. Owen, 262 Mo. 
92, 170 SW 1118; Kansas City v. 
St. Louis, etce., Land Co., 260 Mo. 
395, 169 SW 62; Salem v, Young, 142 
Mo. A. 160, 125 SW 857. 
Nebr.—Barker v. Omaha, 16 Nebr. 


through the latent insufficiency of the signatures 


269, 20 NW 3882. 

Tex.—Griffin v. Waxahachie, (Civ. 
A.) 257 SW 988. 

Wash.—In re Western Ave., 93 
Wash. 472, 161 P 381; Redding v. 
Spokane, 81 Wash. 263, 142 P 664; 
Chandler v. Puyallup, 70 Wash. 632, 
127. P 293. 

See Fair Haven, etc.,- Ra .Co. -v. 
New Haven, 75 Conn. 442, 53 A 960 
(where a street railway company is 
duly notified of the inception of pav- 
ing assessment proceedings before 
the city officials, which proceedings, 
from their beginning to their con- 
clusion, form one continuous proceed- 
ing, and later becomes a party 
thereto, it cannot object that the as- 
sessment is without notice to it). 

[a] Reason for rule.—‘‘The object 
of notice... is to enable the prop- 
erty owner to protect his rights by 
the proper proceedings. If he appear 
in the case the object of notice has 
been accomplished, nor will he be 
heard afterwards to complain on that 
ground.” Barker v. Omaha, 16 Nebr. 
269, 271, 20 NW 382, 


[b]. Thus, where a property owner 


attended a meeting of the board of 
aldermen at which an ordinance con- 
demning a sidewalk adjacent to his 
property was passed and requiring 
the construction of a new sidewalk, 
and then notified the city that he 
would not pay for the construction 
of a new walk, he thereby waived 
the right to formal notice of the pro- 
ceedings, and cannot set up want 
of such notice as a defense to a suit 
on tax bills, the object of notice be- 
ing merely to allow the owner to 
make any objections to the proceed- 
ings, or to build the sidewalk him- 
self. Salem v. Young, 142 Mo. A. 
160, 125 SW 857. 

20. Peo. v. Bloomington Cemetery 
Assoc., 266 Ill. 32, 107 NE 148; Lin- 
coln v. Chicago, ete., R. Co., 262 Tl. 
11, 104 NB 277; State v. Bayonne, 51 
N. J. L. 428, 17 A 971. 

21. Peo. v. Bloomington Cemetery 
Assoc., 266 Ill. 32, 107 NE 143. 

22. Manners v. Waterbury, 86 
Conn, 5738, 86 A 14. s 

23. See supra § 2472, 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


i 
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§§ 3181-3182] 


v 


to the preliminary petition required to give juris- 
diction,?* does not conelude him,?> and, in ease of 


confirmation, he may maintain an 
assessment aside.?® 


[§ 3182] 19. Objections to Assessment and Hear- 
ing by Council, Board, or Commission. 
risdictions statutes or charters provide for the pres- 
entation to the city council, assessment board, or 
commission of objections or protests to the assess- 
ment and for a hearing and determination thereof 
by the council, board, or commission on proper notice 
of the hearing to the parties interested;?" and it 
is held that the council is not disqualified to hear 
objections to an assessment on the ground that it 
was also acting for the municipality and in so doing 
it was acting as judge in its own case.”® 
If the statute designates what ob- 
jections may be made, no other objections than those 
so designated will be considered ;?9 and it has been 


Objections. 


held that the objections will not be 


24. See supra § 2394. 

25. Miller v. Amsterdam, 149 N. Y. 
288, 43 NE 632. 

26. Miller vy. Amsterdam, supra. 

Proceedings to set aside see infra 
§§ 3221 et seq; 3244 et seq; 3264 et 
seq; 3290 et seq. 


27. See statutory and charter pro- 
visions. 
[a] Under Greater New York 


Charter § 986 amended by L. (1906) 
e 658 (1) an owner assessed for bene- 
fits may attack the proceedings for 
want of jurisdiction or for any other 
matter appearing on the record hbe- 
fore the commissioners which dis- 
closes that their rights had been in- 
juriously affected. In re New York, 
217 N. Y. 294, 303, 111 NE 1069. (2) 
But he has no absolute right to ad- 
duce before the board of commis- 
sioners expert testimony or other 
evidence for the purpose of showing 
that awards made for property taken 
and to pay for which the assessments 
were made are excessive in amount. 
In re New York, supra (“to hold 
that they might go into proof of 
the excessiveness of the awards 
would subject the parties receiving 
awards to an intolerable burden; for 
in that event every person assessed 
for benefit might assail every award 
as excessive and practically compel 
a trial of that issue before the com- 
missioners. Thus we should have as 
many separate issues as there were 
separate awards. The awards are 
made in the exercise of the power of 
eminent domain and the city repre- 
sents the state in the proceeding. It 
is the bounden duty of the corpora- 
tion counsel acting for the city to 
see to it that the awards made by 
the commissioners are not excessive; 
and the legislature doubtless as- 
sumed that the discharge of his duty 
in that respect would prevent any 
injustice being done as to the par- 
ties assessed for benefit who by the 
exercise of the power of taxation 
would ultimately be compelled to 
pay the awards’’). 

[b] Objections to preliminary no- 
tice.—Failure of a property owner to 
present objections to the preliminary 
notice of an i 
affect his right to object in response 
to the notice prescribed by statute 
to the basis upon which the cost is 
assessed or to the cost of the im- 
provement, or to the amount assessed 
against the property. Pueblo v. Colo- 
rado Realty Co., 44 Colo. 590,99 P 318. 

28. Pierce v. Huntsville, 185 Ala. 
490, 500, 64 S 301. 

“Tt is fundamental that no man 
shall be judge in his own case, and 
due process requires an_ impartial 
tribunal. But it is settled that this 
principle, or these principles, do not 
exclude citizens from sitting as 
judges or jurors in cases in which 
the interests of the community in 


improvement does not. 


MUNICIPAL CORPORATIONS | 


action to set the 


In some ju- 


defective.* 
considered unless 


which they live are placed in oppo- 
sition to the interests of private per- 
sons, nor do they extend to the ac- 
tion of municipal authorities in levy- 
ing special assessments.” Pierce v. 
Huntsville, supra. 

29. Tulsa vy. Weston, 102 Okl. 222, 
229 P 108, ; 

[a] Thus, where the charter speci- 
fies the grounds on whith objections 
may be made, and the property own- 
ers disclaim any desire to object on 
these grounds, but object on the 
ground of the high cost of the work 
provided for in the contract for the 
improvement, there is nothing before 
the board for hearing and it should 
pass the assessing ordinance. Tulsa 
v. Weston, 102 Okl. 222, 229 P 108. 

30. Hildreth v. Longmont, 47 Colo. 
79, 105 P 107; Hedge v. Des Moines, 
141 Iowa 4, 119 NW 276. 

31. In re Grandview Local Impr. 
Assessments, 118 Wash. 464, 203 P 
988 (although objections are not pre- 
sented within the time limited by 
statute, the city council may never- 
theless consider objections thereafter 
filed in good faith). 


32. Renard v, Spokane, 48 Wash. 
945,993 UP t bts 
33. Wallace v. Florence, 16 Ala, A. 


506, 79 S 267. 

34. Gilchrest v.Des Moines, (Iowa) 
131 NW 776. And see Barber v. San 
Francisco, 42 Cal. 630 (holding that 
the strictness of a pleading at com- 
mon law was not required). 

85. Koontz v. Centerville, 161 Iowa 
627, 148 NW 490; Andre v. Burling- 
ton, 141 Iowa 65, 117 NW 1082; 
Rogers v. Salem, 61 Or. 321, 122 P 
308. Compare Wilson v. Russellville, 
209 Ala, 617, 96 S 870. (where a 
statute does not provide that the 
objections should specify the par- 
ticular grounds on which they are 


based, general objections will be 
sufficient). 
[a] Objections held sufficient.— 


(1) An objection to an assessment 
for a street improvement, on the 
ground that the notice required by 
statute as to the time when the reso- 
lution of necessity would be consid- 
ered for passage was never given, is 
sufficient to raise the point that the 
notice was not published in a news- 
paper for a sufficient number of 
times. Gilchrest v. Des Moines, 
(Iowa) 181 NW 776. (2) A property 
owner’s objection before the city 
council to a street improvement, that 
the proposed assessment against him 
was “inequitable” and that it was 
made under the “front-foot rule,” 
was sufficient to put in issue whether 
it was equitable and was in propor- 
tion to benefits rather than to front- 
age. Benshoof v. Iowa Falls, 175 
Iowa 30, 156 NW 898. (3) A written 
objection by a landowner to assess- 
ments by a city embracing two tracts 
of land, stating that the assessment 


ry 
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filed within the time prescribed by statute;®° but 
there is authority to the contrary.*1 
requires objections to be made in writing, oral ob- 
jections: will not suffice.?? 
form is necessary in presenting objections.** 
same nicety in making objections of this kind as 
in court proceedings is not required.*4 
tial, however, that the objections should be suffi- 
ciently specific to apprise the council of the ground 
or grounds upon which they are made.®® 

Notice and hearing of objections.*° Unless a hear- 
ing is waived? the assessment is invalid in the 
absence of a hearing in conformity to the statutory 
requirements,*® or an opportunity to be heard,®? on 
proper notice given of the hearing;*° and it has 
been held that, even though the notice is in strict 
compliance with the statute, yet, unless it appoints 
a certain time and place for hearing, it is fatally 
The right to a hearing includes the 
right to support one’s contention or position by 


If the statute 


No technical words or. 
The 


It is essen- 


against each tract was in excess of 
twenty-five per cent of its value, 
and was in excess of benefits, was 
sufficiently specific. In re Odebolt 
Pav. Assessments, 193 Iowa 1234, 188 
NW _ 780. (4) Where an owner of 
a lot, after contracting that the city 
might assess the cost of erecting a 
river wall against the lot, sold the 
lot in two parcels, an objection by 
the owner of the parcel abutting on 
the river that the assessment of the 
entire cost of the wall on her parcel 
was unequal and inequitable was 
sufficient to present the question as 
to whether the cost Should have been 
levied against both parcels. Stodola 
v. Cedar Rapids, 192 Iowa 1025, 183 
NW 607. 

[b] Objections held insufficient.— 
The following objections have been 
held insufficient: (1) That the con- 
tract was not made in accordance 
with law. Koontz v. Centerville, 161 
Iowa 627, 148 NW 490. (2). That 
the assessment is not levied ac- 
cording to law. Koontz v. Center- 
ville, supra. (3) That the statute 
authorizing an assessment is uncon- 


stitutional. Koontz v. Centerville, 
supra, 
{[c] An amendment of an objec- 


tion to an assessment not filed until 
after the hearing cannot be consid- 
ered, although notice that the amend- 
ment would be filed was given at the 
hearing, and although the council 
assented thereto. Hedge v. Des 
Moines, 141 Iowa 4, 119 NW 276. 

36. Notice and hearing before as- 
sessment see supra §§ 38050-3065. 

37. Denver v. State Inv. Co., 49 
Colo. 244, 112. P 789, 38 LRANS 395. 

38. Colo.—Denver v. State Inv. 
Co., supra; Pueblo v. Colorado Realty 


Co., 44 Colo. 590, 99 P 318. 

Iowa,—Gilchrest v. Des Moines, 
131 NW 776. 

Okl.—Morrow v. Barber Asphalt 
Pay. Co., 27 Okl. 247, 111 P 198. 

Or.—Irelan v. Portland, 91 Or. 471, 
179 P 286; Rogers vy. Salem, 61 Or. 
321, 122 P 308; Hughes v. Portland, 
53 Or. 370, 100 P 942. 

Tex.—Dallas v. Saenger, (Civ, A.) 
255 SW 652. 

Wash.—Alexander y. Tacoma, 385 
Wash. 366, 77 P 686. ; 

39. Irelan yv. Portland, 91 Or. 471, 
179 P 286 (holding, however, where 
a city charter provides that prop- 
erty owners may object in writing 
to an apportionment of assessments 
for public improvements, property 
owners who have made written ob- 
jection are not deprived of a hear- 
ing, where they have not offered to 
submit further statements or proof 
in support of their objection, al- 
though accorded an opportunity to 
do so). 

40. Denver vy. State Inv. Co., 49 
Colo. 244, 112 P 789, 33 LRANS 395. 

41. Denver v. State Inv. Co., supra. 
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argument, however brief,4? and if need be by proof, 
however formal, before a tribunal authorized to 
act and ready and willing to do so.4* And a hearing 
is in. effect denied where, on protest being made, 
the property owner was informed that the board 
would hold a session at a designated time on the 
following day to hear the protest, and the protest 
was overruled at an earlier hour.‘4 In case no 
hearing is given, the property owner is entitled to 
resort to a court of equity for relief.*® 

Findings. On objections to an assessment, a find- 
ing by the council that the apportionment was 
equitable and just, and that facts stated by object- 
ing property owners were not true, is sufficient, 
technical precision not being required.*® 

Appearance fee. Upon a _ special assessment 
against property benefited by the opening of a street, 
objectors to an assessment levied by commissioners 


appointed by the superior court may be required, on, 


filmg joint objections, to pay the clerk of the court 
an appearance fee of two dollars, but only one such 
fee can be demanded where the objectors appear by 
one attorney and unite in their objections.4** 

[§ 3183] 20. Amendment or Correction by Board 
or Officers Making the Assessment.*® Hrrors or ir- 
regularities in an estimate or assessment for an 
improvement may usually be corrected by amend- 
ment by the boards or officers making them.*® But 
where a statute provides that the determination of 
the board in making the assessment shall be final 
except that it may reconsider its determination on 
petition of a majority of the property owners as- 
sessed,°° the board is without jurisdiction to act 
on a petition for reconsideration signed by a less 


42. Denver v. State Inv. Co., supra. 

43. Denver v. State Inv. Co., supra. 
And see supra § 3054. But compare 
In/re New York, ‘217 Ni YY s0294,0112 
NE 1069 supra note 27 [a]. 

[a] Hearing held sufficient. — 
Where council of city of Corsicana 
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NE 86; Kilmer v. Peo., 106 Ill. 529; 
Lehmer v. Peo., 80 Tll1,.601. 
Ind.—Rose v. Balfe, 
Ball v. Balfe, 41 Ind, 221, 228. 
Mass.—Grace v. Newton, 135 Mass. 
ped Foster v. Boston, 131 Mass. 


‘4 


number than a majority of the property owners.*? 
And an interlineation, made opposite certain lots 
in an assessment roll long after it was completed 
and filed and after the lots had been sold to a bona 
fide purchaser without notice, cannot be considered 
an amendment of the original assessment, but will 
be regarded simply as an unwarranted alteration 
which creates no lien as against the purchaser’s 
title.>? 

Notice of alteration of an assessment has been 
held unnecessary to render it effective.®° 

[§ 3184] 21. Appeal of Property Owners to Coun- 
cil. Under some statutes giving property owners a 
remedy by appeal to the council from the action 
of an assessment board or officer,’* this remedy is 
exclusive,®> except where the assessment is wholly 
void and appears to be so on its face.°° So under 
a charter authorizing objections to an. assessment 
roll and providing for an appeal to the common 
council whose decision in case of affirmance shall 
be final, failure to appear and raise objections to an 
assessment does not preclude one from making ob- 
jections thereafter by appealing to the common 
council.®? Objections in writing filed with the clerk 
of the council as grounds for appeal constitute an 
appeal,°’ although the objectors do not say in their 
objections that they thereby appeal from the as- 
sessment.°° 

Time of taking appeal. If the statute does not 
fix the time of taking the appeal, the party assessed 
has a reasonable time in which to do so; and 
under some statutes providing for appeal it is held 
that the time in which the appeal may be taken does 
not begin to run until the warrants, assessments, 


ing that notice that the assessment 
roll for the improvement of certain 
streets is on file and open to inspec- 
tion, and that persons’ interested 
shall appear and make objections, 
after hearing which, and making 
such corrections as it deems just, 


43. Ind. 353; 


met at special session for purpose 
of hearing owners of property abut- 
ting on street to be paved with refer- 
ence to proposed assessments, and a 
quorum was present, and mayor 
stated the object of the meeting, and 
asked if there was anyone pres- 
ent who wanted to be heard, and only 
two taxpayers appeared, and the 
mayor later again called for any who 
had any objection to make, there 
was a sufficient “hearing” within the 
meaning of Rev. St. art 1013, and the 
city charter of Corsicana. Corsicana 
v. Mills, (Tex. Civ. A.) 235 SW 220. 
‘44. Dallas v. Saenger, (Tex. Civ. 
A.) 255 SW 652. 

45. Pueblo v. Colorado Realty Co., 
44 Colo. 590, 99 P 318. 

Equitable relief generally see infra 
§ 3290 et seq. 

46. Irelan v. Portland, 91 Or. 471, 
179 P 286 (it is sufficient if the 
finding shows that the question has 
in fact been heard and determined 
by the council and the result of the 
decision). 

47. State v. Case, 42 Wash. 658, 
85 P 420. 

48. Cross references: 
Amendment of: 

Order of confirmation 

§ 3192. 

Tax bill see supra § 3154. 
Confirmation, revision, or vacation of 

assessment by: ; 

Council, board, or commission see 

infra §§ 8187-3193. 
A tribunal see infra §§ 3194— 


49. Ill—Watseka v. Orebaugh, 
267 Ill. 579, 107 NE 887; Leman v. 
Lake View, 131 Ill, 388, 23 NE 346; 
Springfield v. Sale, 127 Ill. 359, 20 


— 


see infra 


N. J.—Vanderbeck v. Jersey City, 
290 Nw Jeb w44d 

N. Y.—Peo. v. Wilson, 119 N. Y. 
515, 23 NE 1064; Broezel v. Buffalo, 
2 Silv. Sup. 875, 6 NYS 728; Hooker 
v. Rochester, 30 NYS 297. 

Tenn,—Carriger v. Morristown, 148 
Tenn. 585, 256 SW 883. 

Tex.—Flewellin v. Proetzel, 80 Tex. 
191, 15 SW 1043. 

[a] Thus it is permissible to 
make an amendment to correct: (1) 
An affidavit of special assessment 
commissioners which fails to show 
the term of court at which the as- 


sessment roll would be returned for 


confirmation. Kilmer v. Peéo., 106 Ill. 
529. (2) An assessment levied on 
land by a wrong description, there 
being no question as to the identity 
of the land assessed. Hooker y. Roch- 
ester, 830 NYS 297. (3) An assess- 
ment list which includes a lot not 
within the assessment district. Peo. 
v.. Wilson; 119) N: -Yy 55 28. NE 
1064. (4) An assessment which is 
not specific because of the want of 
description of the real estate bene- 
fited. Grace v. Newton Bd. of Health, 
135 Mass. 490. (5) Errors in er- 
roneously assessing a tax on the 
wrong property. Hooker vy. Roches- 
ter, supra. (6) Description of a lot 
so as to include the whole of it; 
Carriger v. Morristown, 148 ‘Tenn. 
585, 256 SW 8838. 

50. See statutory provisions. 

51. Peo. v. Craig, 119 Misc, 536, 
196 NYS 651. 

52. Lyon v. Alley, 130 U. S. 177, 
9 SCt 480, 32 L. ed. 899. 

53. Patterson v. New York, 1 
Paige (N. Y.) 114. But see State v. 
Seattle, 42 Wash. 370, 85 P 11 (hold- 


the council shall approve the roll 
and assess the amounts’. thereof 
against each parcel shown in the 
roll, is not notice that the council 
may amend the roll, include other 
property therein, and assess it). | 

54 See statutory provisions. 

55. Empire Securities Co. v. Mat- 
thews, 179 Cal. 239, 176 P 160; Mc- 
Laughlin v. Knobloch, 161 Cal. 676, 
120; P27; .Chase v.. Trout, 146, Cal, 
350, 80 P 81; Boyle v. Hitchcock, 
66 Cal. 129, 4 P 1148; City Constr. 
Co. v. Kenny, (Cal. A.) 256 P 601; 
Ahlman vy. Barber Asphalt Pav. Co., 
40 Cal, A. 395, 181 P-238: Schmidt 
v. Santa Monica Commercial Co., 39 
Cal. A, 85, 178 P 315. See Brown 
v. Drain, 112 Fed. 582 [aff 187 U. S. 
635, 238 SCt 842, 47 L. ed. 343] (con- 
struing California law), 

56. City Securities Co. v. Harvey, 
176 Cal. 682, 169 P 880; Ryan v. 
Altschul, 103 Cal, 174, 37 P 339; Beck 
v. Ransome-Crummey Co., 42 Cal. A. 
674, 184 P 481; Hutchinson Co. vy. 
Coughlin, 42 Cal. A. 664, 184 P 435; 
Pacific Pav. Co. v. Verso, 12. Cal; 
A. 362, 107 P 590 (all holding that 
in such case an appeal is not nec- 
essary, and the property owner may 
depend upon this ground whenever 
an attempt is made to enforce the 
assessment or any right is asserted 
by virtue of its existence). ; 

57. Peo. v. Smith, 166 App. Div. 
406, -152 NYS 295 [rev on other 
grounds 216 N. Y. 95, 110 NE 174]. 

58. Belser v. Hoffschneider, 104 
Cal. 456, 38: P. 312. 


59. Belser v. Hoffschneider, supra, 
60. Peo. v. Smith, 166 App. Div. 
406, 152 NYS 295 [rev on other 


grounds 216 N. Y. 95, 110 NE 174}. 
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and certificates provided for in the statute have 
been duly recorded by being copied in the book of 
records kept for that purpose.*! 

Notice of hearing. Statutory requirements as to 
notice of hearing by the council are jurisdictional 
and, if not complied with, the assessment is void,°” 
unless notice is waived,®? and the notice must com- 
ply substantially with the statute requiring it.%* 
No hearing can be had before a published notice is 
given which will bind any-of. the parties assessed.®® 
Where a council fails to take action at the next 
regular meeting at the expiration of time for filing 
objections to the assessment either by hearing the 
objections or by adjourning the hearing as pro- 
vided by statute, it loses jurisdiction to act in the 
matter except on giving another notice.® 

“Scope of hearing. Although the question of title 
is ordinarily a judicial question for the courts,*7 
nevertheless, when the question comes before the 
common council as relating to the ownership of 
property liable for an improvement assessment, such 
tribunal is not ipso faeto divested of its juris- 
diction but may properly proceed to determine the 
question.®® The council may determine whether 
or not a diagram on which an assessment for public 
improvement was based was correct.°® Under a 
charter providing that a person aggrieved by an 
assessment may appeal to the council, which may 
do what appears to it to be just and equitable, 
it has no power to make an addition to an assess- 
ment against a person who has not appealed.” 

Conclusiveness of determination. The council in 
hearing an appeal acts judicially,”+ and, no appeal 


being provided for by statute, its action in sustain-- 


ing the appeal or confirming the assessment is con- 
elusive in the absence of fraud.7? Where the city 
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council has sustained an appeal, it has no power 
thereafter to rescind its action in that respect.7? 
But, after sustaining an appeal on the ground that 
the assessment had been issued before the work had 
been fully performed, the’ council may, on ascer- 


, taining that the work was really. done according to 


contract and finding the previously prepared assess- 
ment ready at its hand and correct in all respects, 
adopt it and order it to be issued as the assess- 
ment for the completed work," or it may order a 
new assessment to be made and issue it.7® 

Where two persons have joined in an appeal from 
an improvement assessment, a denial of the appeal 
of one will not retract and defeat the appeal of an- 
other previously sustained ;** nor would a denial of 
an appeal first heard prevent proceeding and hearing 
on the other.” 

Dismissal of appeal. Where an appeal is taken 
regularly and in proper time, the council or board 
has no right to dismiss it.78 

Mandamus will not lie to compel confirmation 
of an assessment by the council before its juris- 
diction in the matter of determining the appeals 
has been fully exercised.7° 

[§ 3185] 22. Revision by Jury or Board of Free- 
holders. Some statutes provide that, where an 
assessment is excessive, an appeal to a jury will 
lie.8° If the statute requires revision by a jury, or 
by a designated number of freeholders, of assess- 
ments for public improvements, failure to provide 
for such revision will invalidate an assessment.*? 

[§ 3186] 28. Application for Abatement. In 
Massachusetts the statutes give to persons assessed . 
the right to be heard on an application for an abate- 
ment,®2 or by appeal to a jury®® when the assess- 
ment is excessive; and as the application for an 


61. Federal Constr. Co, v. Curd,| plete, and that so far as the council] assessment. Bancroft v. Boston, 115 
179 Cal. 479, 177 P 473. is concerned it has finally disposed | Mass. 377. 

62. Southern Constr. Co. v. How-| of the objections, and does not bar [b] Evidence.—(1) On a _ better- 
ells, 21 Cal. A, 330, 131 P 756. the common-law right of a judicial] ment petition the petitioner cannot 

63. Southern Constr. Co. v. How-|review of the action of the council).| introduce evidence as to the pro- 
ells, supra. 73. Creed v. McCombs, 146 Cal.| portion of the benefit to the land 

64. Southern Constr. Co. v. How-| 449, 80 P 679; Williams v. Bergin, | of himself and other abutters on the 
ells, supra. \ 108 Cal..166, 41 P 287; Belser v. Hoff- | way as compared with the_ benefit 

65. Southern Constr. Co. v. How-| schneider, 104 Cal. 455, 38 P 312. to real estate generally in the city. 


ells, supra. 
66. Stoner v. Los Angeles, 8 Cal. 
A. 607, 97 P 692. 


67. See Courts §§ 43-46, 407 et 
seq. 

68. Ransome-Crummey Co. Vv. 
Thurber, 60 Cal. A. 327, 212 P 928. 

69. Ransome-Crummey Co. Vv. 
Thurber, supra. : 

70. Ward v. Briant, 42 N. J. L. 


625 (construing Morristown Charter 
§ 15, and Revision p 1149 pl 56). 


71. Cutting v. Vaughn, 182 Cal. 
151, 187 P19. 
. 72. Rutledge v. Eureka, 195 Cal. 


404, 234 P 82; Cutting v. Vaughn, 182 
Gale 161) 118%=P 19 Larsen .v.-San 
Francisco, 182 Cal. 1, 186 P 757; Cake 
v. Los Angeles, 164 Cal. 705, 130 P 
723; Lambert v. Bates, 148 Cal. 146, 
82 P 767; Lambert v. Bates, 137 Cal. 
676, 70 P 777; Dowling v. Altschul, 4 
Cal. Unrep. Cas. 58, 33 P 495; Ran- 
some-Crummey Co, v. Thurber, 60 
Cal, A. 827, 212 P 928; Hutchinson 
Co. v, Coughlin, 42 Cal, A. 664, 184 P 


435. Compare Peo. v. Smith, 166 
App. Div. 406, 152 NYS 295 [rev 
on other grounds 216 N. Y. 95, 110 


NE 174] (Johnstown City Charter 
§ 134, providing for an appeal from 
an assessment to the council, which 
shall determine the appeal on a view 
of the property, or on evidence, or 
both and may affirm or reverse the 
assessment, and also providing that 
in case of affirmance its action shall 
be final, merely means that an as- 
sessment roll shall be deemed com- 


[44 C. J.—45] 


74 Creed v. McCombs, 146 Cal. 
449, 80 P 679. 

75. Creed v. McCombs, supra. 

76. Ransome-Crummey Co. v. 
Thurber, 60 Cal. A. 327, 212 P 928. 

77. Ransome-Crummey Co. vy. 
Thurber, supra. 

78. Peo. v. O'Neil, 51 Cal. 91. 

79. Peter R. Gadd, Ine. v. Work- 
man, (Cal.) 253 P 700. 

[a] Thus, where the city council, 
after hearing, denied appeals of 
property: owners from a street as- 
sessment, under the Improvement Act, 
1911 (St. [1911] p 730, as amended) 
and the’ minutes showed its intent 
to further consider the validity of 
the assessment before transmitting 
it to the board of public works with 
its official certificate of approval, 
mandamus to compel the council to 
confirm the assessment on the ground 
that it had exhausted its jurisdic- 
tion, and that its decision was so 
far final, under § 21 as amended by 
St. (1923) p 113 § 1, as to require 
transmission of assessment to board, 
will be denied. Peter R. Gadd, Inc. v. 
Workman, (Cal.) 253 P 700. 

80. Hester v. Brockton Collector 
of Taxes, 217 Mass. 422, 105 NE 6381. 

[a] Powers of jury.—A jury, in 
revising an assessment for widening 
a street, cannot alter the “propor- 
tional share’ of the benefit assessed 
on the estate in common with the 
other estates benefited, unless they 
find the whole cost of the widening 
to be less than the amount of the 


Alden y. Springfield, 121 Mass. 27. 
(2) Whether an assessment upon an 
estate for the construction of a 
sewer by a city is void, because the 
scheme adopted is not in accordance 
with the provisions of St. (1878) ¢ 
232 § 8, and whether the statute 
itself is constitutional, are not open 
upon the trial of a petition to the 
superior court for a jury to revise 
the assessment, and can properly be 
raised only on certiorari; and the 
rejection of evidence relating only to 
these questions is immaterial. Snow 
v. Fitchburg, 136 Mass. 179. 

81. Culberton v. Cincinnati, 16 Oh. 
574; In re Thayer St., 9 R. I. 50. 

fa] Amendment of application for 
jury.—An owner of two parcels of 
land, respecting both of which sepa- 
rate estimates have been reported of 
the loss and damage over and above 
the benefits received by the opening 
of a street, satisfied as to one par- 
cel, and dissatisfied as to the other, 
need embrace only the latter parcel 
in an application for a jury trial. If 
he embraces both in his application, 
he may, if he desires, have leave to 
discontinue by amendment, as to the 
parcel in regard to which he does 
not see fit to persist. In re Thayer 
St.,°9 R. I, 60. 

82. Hester v. Brockton Collector 
of Taxes, 217 Mass. 422, 105 NE 631; 
Corcoran v. Cambridge Bd. of Alder- 
men, 199 Mass. 5, 85 NE 155, 18 
LRANS 187. ; 

83. See supra § 3185, 
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abatement is to a different board from that which 
assesses the tax, the statute requires that it shall 
consider the assessment and abate it if it is unrea- 
sonable’* and that the treasurer of the city shall 
repay the amount abated if it has been collected.®° 

[§ 3187] 24. Confirmation, Revision, or Vacation 
of Assessment—a. By Council, Assessment Board, 
or Commission—(1) In General. Under statutes or 
charters*® making provision for the review of an 
assessment for local improvements by the common 
council,’ by a designated commission,*® or by a 
council and assessing board acting in conjunction,*® 
in which proceeding the council, board, or commis- 
sion may confirm, modify, or vacate the assessment 
according as the statute provides,°® the council, 
board, or commission exercises quasi-judicial fune- 
tions,*t but is strictly limited to the powers con- 
ferred by the particular charter or statute under 
which it acts.°2 And in the absence of express 
grant it has no power to reconsider or rescind a 
completed assessment lawfully made.®? 

[§ 3188] (2) Confirmation or Revision—(a) In 
General. If the statute creating a board of revision 
and correction so provides, all of the members should 
meet together for the purpose of acting.°* A vote 
of the majority of the board may decide the ques- 
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tions presented if the statute so provides.®® A pro- 
vision requiring a majority of the council to assent 
to the ordering of a tax does not, it has been held, 
require a majority for the confirmation of the 
assessment roll prepared by an officer in accordance 
with a previous instruction of the council ordering 
the tax.?® Ownership of property in the assessment 
district will not disqualify a member of the council 
from voting upon the confirmation of the assess- 
ment.®” If a statute or charter prescribes how an 
assessment shall be confirmed, the confirmation must 
be in accordance with its requirements;°* but in 
the absence of any statutory regulation of the mat- 
ter, any order of the council or board which dis- 
closes its approval of an assessment will be suffi- 
cient.2® Where an assessment is approved but by 
clerical omission no order is entered on the minute 
book of the council, the entry may be made nune 
pro tune. 

[§ 3189] (b) Notice and Objections.2, Where the 
statute requires notice to be given property owners 
of a hearing in proceedings before a council, board, 
or commission to confirm or revise an assessment, 
the notice so required is very generally held to be 
jurisdictional,’ and a failure to comply substantially 
with the statutory requirements in this regard will 


84. Corcoran v. Cambridge, 199 90. See cases supra this section; | ably proper to give effect to powers 
Mass. 5, 85 NE 155, 18 LRANS 187.| and infra §§ 3188, 3189. expressly granted.’” Sauter v. 
85. Corcoran v. Cambridge, supra. 91. Alsmeier y. Adams, 62 Ind. A. | Mahan, supra. 
86. See statutory and charter pro-| 219, 105 NE 1033, 109 NE 58; Ellison 94. Matter of Palmer, 31 HowPr 
visions. v. LaMoure, 30 N. D. 43, 151 NW | (N. Y.) 42 [aff 1 AbbPrNS 30]. 
87. Ida.—Veatch v. Gibson, 29 Ida.| 988 [writ of error dism 245 U. S. 95. Matter of Palmer, supra. 
609, 160 P 1112. 628 mem, 38 SCt 62 mem, 62 L. ed. 96. Peo. v. Wright, 68 Hun 264, 
Ill.—White v. Chicago, 188 Ill. 392, | 519 mem]. ‘ 22 NYS 961. ’ 
58 NE 917; McChesney v. Peo., 92. Martin v. Oskaloosa, (Iowa) 97. Corliss v. Highland Park, 132 
Til. 221, 35 NE 739. 99 NW 557; Johnson. v. Escanaba, 168 | Mich. 152, 93 NW 254, 610, 95 NW 416. 
Ind.—Leeds v. Defrees, 157 Ind.| Mich. 276, 134 NW 1; Thayer Lumber 98. In re Twentieth Ave. North- 


292, 61 NE 930; Adams: v. Shelby- 
ville, 154 Ind, 467, 57 NE 114, 77 Am 
SR 484, 49 LRA 797; Brownell Impr. 
Co. Vv. Nixon, 48 Ind, A;°195, 92 NB 
693, 95 NE 585. 

Pa bal at ON v. Oskaloosa, 99 NW 

Mich.—Corliss v. Highland Park, 
132 Mich. 152, 98 NW 254, 610, 95 
NW 416; White y. Saginaw, 67 Mich. 
33, 34 NW 255, 

Minn.—McKusick v. Stillwater, 44 
Minn. 372, 46 NW 769; Sewall v. St. 
Paul, 20 Minn.-511. 

N. J.— Cook v. Allendale, 79 N. J. 
L. 285, 75 A 769; Butler v. Mont- 
clair, 67 N. J. L. 426, 51 A 494; Hege- 
yee v. Passaic, 51 N. J. L. 544, 18 A 

N. Y.—Smith v. Buffalo, 90 Hun 
118, 35, NYS 635 [aff 159 N. Y. 427, 
54 NE 62]; Matter of Deering, 14 
Daly 89, 3 NYSt 593 [aff 105 N. Y. 
667 mem, 13 NE 928 mem]. 

N. D.—Ellison v. La Moure, 30 N. 
D. 48, 151 NW 988 [writ of error 
dism 245 U. S. 628 mem, 88 SCt 62 
mem, 62 L. ed. 519 mem]. 

[a] Constitutionality of these 
statutes has been upheld. Cook v. 
Allendale, 79 N. J. L. 285, 75 A 769. 

[b] Time within which action 
must be taken.—An act which pro- 
vides that assessments for local im- 
provements shall be finally passed 
upon by the board for the revision 
and correction of assessments within 
six months is not mandatory, but 
merely directory, and a delay for 
longer than the period mentioned in 
the statute will not invalidate an 
assessment. Smith v. Buffalo, 90 
Hun 118, 35° NYS 635) [aff 159 N.Y: 
427, 54 NE 62]; Matter of Deering, 
14 Daly 89, 3 NYSt 5938 [aff 105 N. Y. 


667]. 

88. Philadelphia, etc., R. Co. v. 
Shipley, 72 Md. 88, 19 A 1; Edwards 
V.. ‘Jersey’ City, 40) Nid Lih76s sin 
re Lester, 21 Hun (N. Y.) 130. 

89. Thayer Lumber Co. v. Muske- 


gon, 152 Mich. 59, 115 NW 957. 


Co. v. Muskegon, 152 Mich. 59, 115 
NW_ 957; Montclair v. Brewster, 88 
N. J. L. 432, 97 A 255: Ward v. Bri- 
ant, 42 N. J. L. 625; Edwards v. 
Jersey City, 40 N, J: L. 176; In: re 
Lange, 85 N. ‘-Y. 307. 

[a] Rule applied.—(1) Under a 
charter authorizing the council and 
board of assessors to review an as- 
sessment for a public improvement 
and correct it, the board has author- 
ity merely to correct errors: in the 
assessment and has no power to ad- 
judge illegal the proceedings author- 
izing the improvement. Thayer 
Lumber Co. v. Muskegon, 152 Mich. 
59, 115 NW 957. (2) A statute pro- 
viding that, when, by reason of non- 
conformity to any law or ordinance, 
or by reason of any omission, in- 
formality, or irregularity, any spe- 
cial assessment is invalid, the city 
council shall have power to correct it 
by resolution or ordinance, and may 
reassess and relevy the same, au- 
thorizes the correction of informali- 
ties and irregularities in procedure 
only, and cannot be resorted to for 
the purpose of curing defects or 
covering omissions jurisdictional in 
character.. Martin — v. Oskaloosa, 
(Iowa) 99 NW 557. (8) A statute 
authorizing a board for the revision 
and correction of assessments to act 
on the merits on objections made by 
any assessment does not give it ju- 
risdiction to vacate and set aside an 
assessment because of want of power 
in the corporation to impose any as- 
sessment whatever. The appropriate 
function of the board is to review 
the judgment and diseretion exercised 
in the distribution of the tax. In re 
Lange, 85 N. Y. 807. 

93. Sauter v. Mahan, 95 Conn. 311, 
314, 111 A 186. 

“This is a necessary consequence of 
the rule, especially applicable in re- 
spect of local taxation, that a mu- 
nicipality has no powers’ except 
those expressly granted in its char- 
ter and such others as ‘are reason- 


east, 95 Wash. 5, 163 P 12. 

[a] Confirmation by ordinance or 
resolution.—(1) Confirmation by or- 
dinance is necessary if so provided 
by statute. In re Twentieth Ave. 
Northeast, 95 Wash. 5, 163 P12.: (2) 
But if a statute provides for con- 
firmation of an assessment by reso- 
lution or ordinance, confirmation by 
resolution will be sufficient. Abbott 
v. Spokane, 75 Wash. 602, 135 P 483; 
Real Est. Inv. Co. v. Spokane, 59 
Wash. 416, 109 P1057. 

99. Williams v. Caldwell, 19 Ida. 
514, 114 P 519; Sault Ste. Marie v. 
Minneapolis, ete., R. Co.,'192 Mich. 
65, 158 NW 164; Grant v. Haworth, 
TSONe Ti Te V6 nS AN BaD, 

[a]. Thus (1) an adoption of a 
motion for confirmation ef the as- 
sessment without using the expres- 
sion “resolved that the assessment 
be adopted” is not essential. 
v. Haworth, 78 N. J. L. 126,738 A 
241. (2) And a certificate that the 
board of review has reviewed the 
assessment roll and that the assess- 
ments fixed by the board therein are 
aceording to benefits and the ordi- 
nance authorizing assessment can be 
construed only as an approval of the 
roll. Sault Ste. Marie v, Minneapolis, 
etc., R. Co., 192 Mich, 65, 158 NW-164, 

1. Chamberlain yv. Evansville, 77 
Ind, 542, 548. 

“A liberal and favorable construc- 
tion should prevail to support the 
proceedings of cities and towns, and 
this may well be the rule when no 
one is injured by it, or deprived of 
his rights; and especially, as in this 
case, When the object is only to de- 
elare of record as done that which 
was done.” Chamberlain vy, Evans- 
ville, supra. 

2. Notice of assessment generally 
see supra §§ 3050-3065. 

8. Sewall v. St. Paul, 20 Minn. 511; 
Wakeley v. Omaha, 58 Nebr, 245, 78 
NW 511; Beach v. Jersey City, 71 
Ny ae 87, 58 A 81; and cases infra 
note 4. 


Grant 
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prevent the making of a valid assessment,‘ unless, 
as may be done, the property owners waive the 
want of notice or defects in the notice given.®> By 
the express provisions of some charters or statutes, 
the necessity of giving notice is confined to those 
who have objected to the assessment.® 

Further notice on postponement. Where a proper 
notice has been given in accordance with statutory 
requirements and the further consideration of the 
report 1s postponed to a time and place of which 
the landowner has notice and he fails to attend, 
the report may be confirmed without further notice.? 

New notice after rescission. Where the council 
meets according toe notice given and confirms the 
assessment after hearing objections, but afterward 
reseinds the resolution, the assessment cannot again 
be confirmed without giving notice.® 

Purpose and sufficiency of notice. The purpose of 
the statutes is to give the property owners time 
in which to file objections to the assessment,? and 
the notice given must comply substantially with the 
statute requiring it.1° It should be given at the 
stage of the proceedings!! and for the length of 
time!? provided for by statute and the certificate 
required by statute must be made and given.*? In 
_ 4 Tll.—White v. Chicago, 188 Ill. 
392, 58 NE 917; Chandler v. Peo., 


161 dll. 41, 43 NE 590; Casey v. Peo., 
159 Ill. 267, 42 NE 882; Boyton v. 


NW 974. 
[ce] 
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any assessment or taxes whatever’’ because 


dusky v. Roberts, 226 Mich. 63, 196 


f Voluntary appearance to ob- 
ject to the confirmation of an assess- 
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the absence of any statutory requirement to that 
effect it is not necessary that the notice shall give 
a description of the property assessed4 or state 
the names of any owners thereof.!® Sage 
Objections. Objections to the confirmation of the 
assessment must be taken in the manner prescribed 
by the charter or they will be considered as waived.1¢ 
An objection to the confirmation of an assessment 
that the action of the commissioners was not ‘‘in 
compliance with the ordinance or the statute’’ is 
too general to be of any avail.1” An objection ‘‘to 
‘(we 
deem same injurious to said streets and of no use 
or benefit whatever,’’ and that ‘‘we will resist any 
and all payments of any kind or nature,’’ is not 
a complaint or objection within the contemplation 
of the statute, and presents nothing for the council 
to pass upon.’® Nevertheless, the objections are not 


required to have all the formalities and exactitude 


of pleadings.1® 

[§ 3190] (c) Hearing and Determination. Statu- 
tory or charter requirements”? as to a hearing of 
objections to the assessment at a meeting held in 
accordance with the notice given to the property 
owners assessed must be complied with,” at least 
certificate of publication of the no- 
tice of thé application for confirma- 


tion thereof by the common council 
is fatally defective if it fails to state 


Peo., 155 Ill. 66, 39 NE 622; Derby 
v. West Chicago Park Comrs., 154 
Til, 213, 40 NE 438; McChesney -v. 
Peo., 148 Ill. 221, 35 NE 739. 

Minn.—Flint v. Webb, 25 Minn. 93; 
Sewall v. St. Paul, 20 Minn. 511. 

Nebr.—Shannon v. Omaha, 72 Nebr. 
281, 100 NW 298; Medland vy. Linton, 
60 Nebr. 249, 82 NW 866; Wakeley 
v. Omaha, 58 Nebr. 245, 78 NW 511. 

N. J.—Beach v. Jersey City, 71 N. 
FS Ta 87, 58° Avsi. 

Wash.—State v. Seattle, 42 Wash. 
370, 85—P-11. 

[a] Effect of notice valid in part. 
—An assessment invalid as to certain 
tracts because of want of notice is 
valid as to tracts as to which no- 
tice was given. State v. Seattle, 
42 Wash. 370, 85 P 11. 

5. English v. Arizona, 214 U. S. 
359, 29 SCt 658, 53 L. ed. 1030 [aff 
HiswAriz, © 87,089. P - 501] 5 aintze <v: 
Blgin, 186 Ill. 251, 57 NE 856; San- 
dusky v. Roberts, 226 Mich. 63, 196 
NW 974; Gregory v. Ann Arbor, 127 
Mich, 454, 86 NW 1013; Shannon v. 


Omaha, 73 Nebr. 507, 103 NW 48, 
106 NW 592. 
[a] Rule applied.—(1) Where a 


person files a protest against a spe- 
cial assessment with the board of 
equalization before the time fixed in 
the published notice for the meeting 
of the board, he thereby waives any 


defect in the notice. Shannon vy. 
Omaha, 73 Nebr. 507, 103 NW 53, 
106 NW 592. (2) And where notice 


was given of a hearing of commis- 
sioners appointed to make an assess- 
ment and an owner of property as- 
sessed appeared and made formal 
protest against his assessment, no 
notice to him of the meeting of the 
council of proceedings to confirm the 
assessment is necessary. The law 
charges him with notice that the re- 
port would be presented to the coun- 
ceil for confirmation. English v. Ari- 


zona, 214 U. S. 359, 29 SCt 658, 53 
Ieee ede LOS Or athe 1 Arizs S87. ..89° 
501]. 

tb Request for change in number 


of installments.—That the publica- 
tion of a notice for a review of the 
assessment roll was too short was 
not a matter of which an owner af- 
fected thereby could complain, where 
he appeared before the board in 
proper time and requested them to 
make the assessment payable in three 
instaltments rather than in two 
(affirmed by a divided court). San- 


ment operates aS a waiver to the 
right of notice. Hintze v. Elgin, 186 
Ill. 251, 57 NE 856; Rich v. Chicago, 
152 Ill. 18, 38 NE 255; Walters v. 
Lake, 129 Ill. 23, 21 NE 556. 

6. Wetmore v. Elizabeth, 41 N. J. 
L, 152. 

7 Kirtland v. McCloud, 79 N. J. 
i.e 410; 75> A. £56: [rev on; -other 
grounds 80 N. J. L. 337, 78 A 17). 

8. Malone v. Jersey City, 27 N. J. 
L536. 

9. Burton vy. Chicago, 53 Ill. 87; 
Shannon v. Omaha, 72 Nebr. 281, 100 
NW 298. 

[a] Insufficient time illustrated. 
—The clause of the charter of the 
eity of Chicago, which requires ob- 
jections to a special assessment to 
be filed at least one day prior to the 
meeting of the common council at 
which the confirmation of the assess- 
ment will be applied for, is construed 
as intending that a day shall inter- 
vene between the last day of publica- 
tion of notice of such application 
and the action of the council, and 
that day not a Sunday. So where the 
last day of such publication was a 
Saturday, and the council confirmed 
the assessment on the _ following 
Monday, the intervening day being 
Sunday, which is dies non juridicus, 
it was held that the parties inter- 
ested had no opportunity, such as the 
law contemplates, to file their objec- 
tions, and a judgment on the assess- 
ment was reversed on that ground, 
Burton v. Chicago, 53 Ill. 87. 

10. Sewall v. St, Paul, 20 Minn. 
511; Shannon v. Omaha, 72 Nebr. 281, 
100 NW 298; State v. Seattle, 42 
Wash, 370, 85 P 11. 

11. State v. Seattle, supra. 

12. Sewall v. St. Paul, 20 Minn. 
511; Shannon v. Omaha, 72 Nebr. 281, 
100 NW 298. 

fa] Thus, where the statute pro- 
vides that notice be given for at 
least six days prior to the meeting 
of a city council as a board of equali- 
zation, notice must be given during 
the six days immediately prior to 
the date of the meeting. Shannon 
vy. Omaha, 72 Nebr. 281, 100 NW 298. 

[b] Sunday publication.—‘“Where 
notice was required to be given by 
six days’ publication, in the official 
paper, a publication of six days, one 
of them Sunday, is_ insufficient.” 
Sewall v. St. Paul, 20 Minn. 511. 

13. Allen v. Chicago, 57 Ill. 264. 

[a] Thus it has been held that a 


the date of the first and last papers 
containing the notice, or something 
equivalent thereto. Allen v. Chicago, 
57 Ill. 264; Andrews vy. Chicago, 57 
Ill. 239. 

[b] By whom certificate made.— 
A certificate of publication of notice 
of confirmation of, an assessment 
for public improvements, which was 
made by the secretary of the corpo- 
rate newspaper owner, was sufficient 
where he stated that he was the au- 
thorized agent of the company. 
Haugan v. Chicago, 259 Ill. 249, 102 
NE 185. 

14. Chicago v. Becker, 233. Ill. 189, 
84 NE 242; Spring Steel Fence, etc., 
Co. v. Anderson, 32 Ind. A. 138, 69 


NE 404. i 

15. Spring Steel Fence, etc., Co. 
v. Anderson, supra, 

16. McKusick vv. Stillwater, 44 
Minn. 872, 46 NW 769. : 

17. Jefferson County vy. Mt. Ver- 


non, 145 Ill. 80, 33 NE 1091. 

18. Weaver v. Chickasha, 36 Okl. 
226, 128 P 305. 

19. In re Patterson, 98 Wash. 334, 
167 P 924; Schuchard vy. Seattle, 51 
Wash. 334, 167 P 924. 

[a] If clear enough to put the 
council to a consideration thereof 
they will be sufficient to sustain a 
right of appeal. In re Patterson, 98 
Wash. 334, 167 P 924. 


20. See statutory and charter pro- 
visions. : 
each Ill.—Ottawa v. Fisher, 20 Ill. 


Mich.—Brown v. Saginaw, 107 
Mich. 648, 65 NW 601. 

Nebr.—Medland y. Linton, 60 Nebr. 
249, 82 NW 866; Hutchinson vy, 
Omaha, 52 Nebr. 345, 72 NW 218. 

N. Y.—Pooley v. Buffalo, 15 Misc. 
240, 36 NYS 796. 

Wash.—In re Orcas St., ete., 87 
Wash, 218, 151 P 506. 

And see cases infra this section. 

fa] Time of hearing.—The coun- 
cil must be and remain in session 
ready to hear complaints during the 
hours advertised for its meeting, 
where the statute expressly so pro- 
vides. Medland v. Linton, 60 Nebr. 
249, 82 NW. 866; Hutchinson vy. 
Omaha, 52 Nebr. 345, 72 NW 218. 

[b] Adjourned meeting.—A levy 
of a special assessment of taxes for 
benefits received by réason of a pub- 
lic improvement is not invalidated 
because the city council sitting as a 
board of equalization under the pro- 
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substantially.22, The council is not bound to decide 
upon the confirmation of an assessment on the day 
fixed for that purpose by the notice given;* the 
day named is for hearing objections; deliberation 
may be necessary.*4 Where the board is vested with 
power to alter an assessment in substance, it cannot 
be done arbitrarily; but there must be an adjudica- 
tion that the alteration is one proper to be made.”® 

Rehearing may be denied even where the proceed- 
ings present a case in which the ordinary rules 
relating to new trials of actions apply,?® where the 
objectors did not act with due diligence.?* 

[§ 3191] (3) Vacation or Disapproval and New 
Assessment.28 Under express provisions of statute,”® 
the council may be authorized to vacate an assess- 
ment and order a new assessment.®° Where, under 
the charter, the assessment of benefits must be made 
by the commission which assesses damages, the city 
in the absence of express authority cannot reject the 


report of such commission and refer the matter of - 


benefits to a new commission.’ Where the council 
has power to return the report to the commissioners, 
the commissioners on their report being returned 
must act in making a second report in the manner 
required of them in making a final report.s?. Where 
a new commission has been appointed, further pro- 
ceedings must be through it,** and action cannot 
be based upon a further report of the first com- 


visions of Comp. St. (1893) § 132 c] 218, 151 P 506. 
12a, after meeting in pursuance of a {a] Thus, 
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where 


- £§§ 3190-3193 


mission.*4 

[§ 3192]. (4) Amending, Vacating, or Setting 
Aside Order.®® A valid order of assessment can- 
not be rescinded at a subsequent meeting, after 
the warrant has been committed to the city treas- 
urer, and notice given to the owners of assessed 
estates.26 Where a special assessment has been 
levied, the subsequent passage of an amendatory 
ordinanee, providing that the assessment shall be 
paid in installments, does not: vacate the original 
assessment.®* Under a statute providing that all 
persons taking any contract with a city, who agree 
to be paid from special assessments, shall have no 
claim or lien on the city except from the collec- 
tion of the special assessments made for the work 
contracted for, the passage of an order by the 
council staying all proceedings on a certain mu- 
nicipal improvement, where a contract therefor 
has been duly let under an ordinance, and all the 
steps regularly taken to make an assessment in 
pursuance thereof, which has been confirmed by the 
county court, does not operate to set aside the 
assessment or annul the contract.?® 

[§ 3193] (5) Conclusiveness and Effect of Order. 
Where an assessment is confirmed, the order of 
confirmation is generally held conclusive,?® in the 
absence of some ground for equitable relief,#° such 


Minn.—Hverington v. Minneapolis 


objectors re- 


regularly published notice and or- 
ganizing for the purpose of equaliz- 
ing such special assessment, correct- 
ing errors, ete., takes a recess before 
the expiration of the time men- 
tioned in the notice and prescribed 
by statute, provided the city clerk 
or some other member of such board 
shall be present to receive com- 
plaints, applications, etc., and give 
information, and providing no final 
action is taken except by a majority 
of the members of such board in 
open session. John v. Connell, 71 
Nebr. 10, 98 NW 457 [dist Medland 
v. Linton, 60 Nebr. 249, 82 NW 866, 
as having been decided under a stat- 
ute containing different provisions]. 

22. Ottawa v. Fisher, 20 Ill. 422; 
Brown v. Saginaw, 107 Mich. 6438, 65 
NW 601; Pooley v. Buffalo, 15 Misc. 
240, 36 NYS 796. 

[a] hus confirmation of an as- 
sessment by the council is. proper 
where an opportunity was given to 
those objecting to the assessment to 


be heard, and no one _ appeared. 
Pooley v. Buffalo, 15 Misc. 240, 36 
NYS 796 (this -was a_ substantial 


compliance with the statutory re- 
quirement that the council ‘hear the 
objections’”’). 

[b] Hearing before committee.— 
Where a committee appointed by the 
council investigated the assessment 
roll of benefits for a public improve- 
ment, before which the property 
owners assessed were given a hear- 
ing, on the confirmation of the roll 
by the council on report of the com- 
mittee, the action of the committee 
is the action of the council. Brown 
v. Saginaw, 107 Mich. 643, 65 NW 
601. 

23. Ottawa v. Fisher, 20 Ill. 422, 


24. Ottawa vy. Fisher, supra. 

25. Souther v. South Orange, 46 
INvedc eek oils 

[a] For instance, if the altera- 
tion increases an assessment for 
benefits, it must appear that the 


board has examined and adjudged 
the benefits to be greater than those 
found by the board of assessments. 
Souther v. South Orange, 46 N. J. L. 


See New Trial [29 Cyc 854]. 
27. In re Orcas St., ete.,:87 Wash. 


tained counsel to represent them at 
the hearing on the assessment roll 
and counsel so employed made prepa- 
ration for the trial, but when the 
matter was called for hearing coun- 
sel was unavoidably absent, and the 
objectors without objection employed 
other counsel, who, owing to their 
unfamiliarity with the proceedings, 
did not bring out all the evidence, 
the objectors were not entitled to a 
new trial, after order confirming the 
assessment roll, for the objectors did 
not act with due diligence. In re 
press St., etc., 87 Wash. 218, 151 P 


28. Reassessment in general see 
infra § 3336 et seq. 


29. See statutory provisions. 
30. Townsend vy. Manistee, 88 
Mich, 408, 50 NW 321; Jersey City 


v. Carson, 43 N. J. L. 664; Watson 
v. Elizabeth, 42 N, J. L. 508; Peo. 
v. Kelly, 33 Hun 389 [aff 98 N,. Y. 
653 mem]. 

[a] Vacation for minor error.—A 
local board, empowered to set aside 
a sewer assessment where ‘‘substan- 
tial injustice’ has been done, may 
refuse to set it aside, although an 
item is wrongfully included, if the 
difference in the amount payable by 
the petitioner would be very little. 
ne v. Kelly, 33 Hun 389 [aff 98 N. Y. 
eee Terhune v, Passaic, 41 N. J. L. 

82. Hegeman v. Passaic, 51 N. J. 
L. 644, 18 A 776 [rev 51 N. J. L. 109, 


16 A 62]. 
74 Hun 81, 26 


33. Peo. 
NYS 382. 

34 ‘Peo. v. Harl, supra. 

35. New notice after rescission of 
confirmation see supra § 3189. 

386. Holt v. Somerville, 127 Mass. 
408; Blake v, Baker, 115 Mass. 188; 
i ake gabe v. Cambridge, 114 Mass. 

37. Trimble v. Chicago, 168 Ill. 
567, 48 NE 416. 

38. Clingman v. Peo., 183 Ill. 3389, 
550 NE ~7.2% 

39. Ind.—Alsmeier vy. Adams, 62 
Ind. A. 219, 105 NE 10838, 109 NE 


58 
107 


v. Earl, 


Mich.—Brown Whi 


Saginaw, 
Mich. 6438, 65 NW 601. 


iris Comrs., 119 Minn. 334, 188 NW 


N,. Y.—Leonhardt v. Yonkers, 195 
App. Div. 234, 187 NYS 27; Hooker 
v. Rochester, 30 NYS 297; Hoffman vy. 
New York, 13 NYS 137. Compare 
Robert v. Kings County, 3 App. Div. 
866, 38 NYS 521 [aff 158 N. Y. 678, 
52 NE 1126] (holding that the power 
of local legislation in regard to open- 
ing, grading, construction, and im- 
provement of streets, given a county 
board of supervisors, does not em- 
power it to give an order of. con- 
firmation the effect of a judgment 
by declaring, in a resolution for 
opening, grading, and construction 
of a street, that such order shall 
have that effect). 

N. D.—Bismarck Home Builders’ 
Co. v. Bismarck, 50 N. D. 973, 198 NW 
553; Ellison v. LaMoure, 30 N. D. 
43, 151 NW 988 [writ of error dism 
245_U. S. 628 mem, 38 SCt 62 mem, 
62 L. ed. 519 mem]. 

Wash.—Great Northern R. Co, vy. 
Seattle, 73 Wash. 576, 132 P 234. 

Wis.—Wright v. Forrestal, 65 Wis. 
841, 27 NW 52. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439. 

[a] Defects cured by confirmation. 
—The fact that in the construction 
of a sewer an estimate of the whole 
cost of the improvement including 
incidental expenses was not made, as 
required by statute, was not juris- 
dictional so as to be beyond cure by 
confirmation of the assessment. 
Leonhardt v. Yonkers, 195 App, Div. 
234, 187 NYS 27. 

40. Ind.—Alsmeier v. Adams, 62 
How A. 219, 105 NE 1083, 109 NE . 


Mich.—Davies vy. Saginaw, 87 Mich, 
439, 49 NW 667. 

N. D.—Hale v. Minot, 52,N. D. 39, 
201 NW 848; Bismarck Home Build- 
ers’ Co. v. Bismarck, 50 N. D, 973, 
198 NW 553; Ellison v, LaMoure, 30 
N. D. 48, 151 NW 988 [writ of error 
dism 245 U. S. 628 mem, 38 SCt 62 
mem, 62 L. ed. 519 mem]. 

Wis.—Wright v, Forrestal, 65 Wis. 
341, 27 NW 52, 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P1008, 208 P 439. 

Equitable relief generally see infra 
§ 3290 et seq. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as. fraud,* oppression, *? or manifest mistake,*® or 
where the assessment is void.44 And, on the other 
hand, if the assessment has been reduced, this order 
also will be conelusive.4® 

Contract making confirmation conclusive. Al- 
though a contract between a municipality and a 
property owner provides that the .assessment when 
confirmed shall be conclusive upon the parties, the 
confirmation of the assessment does not preclude 
a property owner from maintaining a suit in equity 
to enforce a provision of the contract that the 
amount of a so-called exemption be applied in part 
payment of the assessment as provided in the con- 
tract, since this does not involve any question in- 
volved or determined in the assessment proceed- 
ings.*6 

[§ 3194] b. By Judicial Tribunals—(1) In Con- 
firmation Proceedings—(a) In General. In some 
jurisdictions, the legislatures have conferred on 
designated courts the power to confirm, revise, or 
set aside assessments for public improvements ;** 
but in order to acquire jurisdiction under these stat- 
utes the proceedings must be in strict conformity 
with their provisions.*§ 

Ordinance providing for stay of proceedings. An 
ordinance directing the corporation counsel to stay 
proceedings on a special assessment for a designated 
period does not, if not acted on by him, deprive the 
court of jurisdiction to confirm the assessment,*® 
especially where the city council evidences its in- 
tention not to carry out the proposed stay by the 
letting of contracts and by proceeding under the 
judgement of confirmation.*° 

[§ 3195] (b) Notice—aa. In General. The stat- 
utes generally require notice of proceedings to con- 
firm an assessment,*! and this requirement is held 
to be jurisdictional and notice indispensable to the 
validity of the proceedings.5? Furthermore, all the 


Ind.—Alsmeier v. Adams, 62] © [a] 
Ind. A. 219, 105 NE 1033, 109 NE 
58. 

Mich.—Davies v. Saginaw, 87 Mich. 
439, 49 NW 667. 

N. D.—Hale v. Minot, 52 N. D. 39, 
201 NW 848. 

Wis.—Wright v. Forrestal, 65 Wide 


ee 27 NW 52. 


special 
court. 
Ill. 


204. 
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In Mlinois (1) 
judge sitting in the county court un- 
der the conditions specified 
statute may hear and determine a 
assessment 
Rock Island v. Marshall, 263 
133, 104 NE 1008; Moline v. Chi- 
cago; etc., R, Co., 262 Ill. 52, 104 NB 
(2) An act which provides that 
assessments made to improve boule- 
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provisions of the statute, relating to the contents 
of the notice, the method of giving it, proof of no- 
tice, and persons to whom given, must be complied 
with in order to give the court jurisdiction to con- 
firm the assessment.°? However, a property owner 
is not entitled to notice of a motion by the city to 
dismiss an application for confirmation of an assess- 
ment because he has no right or control over such 
an application and can present no opposition to its 
dismissal.>4 

[§ 3196] bb. To Whom Notice Given. Where the 
statute requires notice to be sent to each property 
owner whose name and place of residence may be 
‘known to any one or either of the commissioners, 
each owner whose name and residence may be known 
to any one of the commissioners is entitled to no- 
tice,°> and the giving of notice by one of the commis- 
sioners to each owner known to him is not suffi- 
cient.°° As the proceeding for the confirmation of 
an assessment is not in personam but in rem,®? 
notice should be given to the persons who paid the 
general taxes for the preceding year.°? Notice ‘‘to 
the owners of abutting lots’’ is not notice to owners 
of a tract of land fronting upon another street and 
not touching upon the street to be improved,®? 
even though such tract is composed of portions of 
lots originally platted as abuttmmg upon the latter 
street.°° Where a notice of a motion to confirm 
an assessment was duly given to a party who after- 
ward died, his executors were not entitled to notice 
of the motion.*t 

[§ 3197] ec. Requisites and Sufficiency—(aa) Con- 
tents. The notice is sufficient if it substantially con- 
forms to the form prescribed by statute,®? and the 
omission of words therefrom which would only 
notify property owners of matters of which the law 
charges them with notice is not fatal.® 


Description of property and improvement. The 


50. Wisner vy. Peo., supra, 

51. See statutory provisions, 

52. Kankakee v. Illinois Cent. R. 
Co., 258 IN. 368, 101 NE 592; Peo. v. 
Sargent, 252 Ill. 104, 96 NE 847; Peo, 
v. Phinney, 231 T11,,180, 83 NE 143; 
Perry v. Peo., 155 Ill, 307, 40 NE 468; 
McChesney v. Peo., 145 Ill, 614, 34 
NE 431; Hemingway v. Chicago, 60 
Ill. 324; Scammon vy. Chicago, 40 Ill. 


the probate 
in the 
such 


case in 


yo.—Bass v. Casper, 28 Wyo. 337, 
208 Pp 1008, 208 P 439. 

42. Davies v. Saginaw, 87 Mich. 
439, 49 NW 667; Bass v. Casper, 28 
Wyo. 387, 205 P 1008, 208 P 439. 

43. Davies Bs Saginaw, 87 Mich. 
439, 49 NW 66 

44, Provay the v. Chicago; 62 Ill. 
304; Corby v. Detroit, 180 Mich. 208, 
146° NW _ 670; Savage v. Buffalo, 30 
NE 226 [aff 59 Hun 606, 14 NYS 101]; 
Peo. v. Wilson, 119 N. ie 515, 23 NE 
1064; In re Lange, 85 N.Y. 3807; 
Doughty Ve pHope, tN VaiiT9 3 Bis- 
marek Home Builders’ Co. v. Bis- 
marck, 50 Ni D, 973, 198 eat 5538; 
Bllison v. LaMoure, 30 N.D. 43; 151 
NW 988 [writ of error dism 245 U..S. 
628 mem, 38 SCt 62 mem, 62 L. ed. 
519 mem]. 

{a] Rule applied to an order con- 
firming an assessment which violated 
the fundamental principles of the 
statute as to uniformity and equal- 
ity by making the assessment accord- 
ing to the front-foot method, al- 
though the width of the paved 
portion of the street was not the 
same at all points. Corby v. Detroit, 
180 Mich. 208, 146 NW 670. 

45. Schaefer v. Hines, 56 Ind. A. 
17, 102 NE 838. 

46. In re Minnehaha Parkway, 167 
Minn. 258, 209 NW 939 [mod op on 
rearg 167 Minn. 253, 208 NW _ 998; 
Haas v. Minneapolis Park Comrs., 
167 Minn. 251, 208 NW 1000]. 

#7. See statutory provisions, 


vards shall be returned to, the county 
court does not oust the circuit court 
of jurisdiction of an assessment for 
the original construction of a boule- 
vard, under, an act which provides 
that assessments to pay for lands 
taken or purchased for park purposes 
shall be returned to the circuit’ court. 
Thorn v. West Chicago Park Comrs., 
130 Ill. 594, 22 NE 520 


48. Chicago vy. Stein, 252 Ill. 409, 
96 NE 886, AnnCas19i2D 294: Mt. 
Carmel v. Friedrich, 141 Ill. 369, 31 


NE 21; East St. Louis v. Wittich, 108 
Til. 449: Municipality No. 1 v. Mil- 
laudon, 42 La. Ann. 769; In re New 
Orleans, 4 Rob. (la.) 357, 

[a] ‘As otherwise expressed ‘“‘juris- 
diction of a particular case must be 
acquired in the manner prescribed by 
the law. Where the mode of acquir- 
ing jurisdiction is prescribed, by the 
statute, compliance therewith is es- 
sential or the proceedings will be a 


nullity.” Sumner v. Milford, 214 

ih S880; 398 eehien NNgit42 1 [eit 
ye]. 

Ore Waiver.—By acquiescence or 


failure to present objections a party 
may waive a question of jurisdiction 
growing out of the interpretation or 
construction of a statute. Matter of 
Spuyten Duyvil Parkway, 67 HowPr 
(N, Y.) 341. 

49. Andrews v. Peo., 158 Ill. 477, 
41 NE 1021; Wisner v. Peo., 156 Ill. 
180, 40 NE 574. 


146. 

538. Chicago v. Stein, 252 Til. 409, 
96 NE 886, AnnCas1912D 294; Yagey 
Vv. Chicago, 194 Ill. 88, 62 NE 316; 
White v. Chicago, 188 Til. 392, 58 NE 
917; Larsen v, Peo., 170 Ill. 93, 48 
NE’ 443; Boynton v. Peo., 155 m1. 66, 
39 NE 622: McChesney v. Peo., 148 
Ill. 221, 85 NE 789; McChesney v. 
Peo., 145 Ill. 614, 34 NE 431; Murphy 
v. Peoria, 119 Ill. 509, 9 ‘NE 895; 
Stark v. West Chicago ‘Park Comrs., 
(11l.) 7 NE 261; Le Moyne v. West 
Chicago Park Comrs., LL6 4 Tea re 
NE 498, 6 NE 48; Beygeh v. Chicago, 
65 Ill. 189; Hemingway v. Chicago, 60 


Ill. 324. And see cases infra §8§ 
3196-8200. 
54, Pearson vy. Chicago, 162. Ill. 


383, 44 NE: 739. 

55. Murphy v. Peoria, 119 Ill. 509, 
9 NE 895. 

56. Murphy vy. Peoria, supra. 

57. Kankakee v. Illinois Cent. R. 
258 Ill. 368, 101 NE. 592. 

Kankakee v. Illinois Cent. R. 
supra. 

Langlois v. Cameron, 201 Ill. 
301, 66 NE 332. 


60. Langlois v. Cameron, supra. 

7 ad In re Lexington Ave., 17 NYS 

73. 

62. Michael v. Mattoon, 172 Ill. 
394, 50 NE 155; Hemingway v,. Chi- 
cago, 60 Ill. 324, 

63. Michael v. Mattoon, 172 Il. 
394, 50 NH, 155. 
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notice need not contain a description of the property 
sought to be assessed,°+ and a variance between 
it and the assessment roll is immaterial;°> nor need 
the notice state that the improvement is within the 
city limits.°* A notice which complies with charter 
and ordinance by stating the location of the im- 
provement and the land to be taken for it, giving 
the number of lots in the block and the portions 
to be taken for the improvement, is sufficient.®* 
Signing. Where the statute requires notice to be 
published®* by the commissioners appointed to make 
the assessment, publication of a notice signed by 
three persons, one of whom is not one of the three 


commissioners appdinted, is insufficient to give the’ 


court jurisdiction to confirm the assessment, there 
being no provision in the statute allowing a majority 
of the commissioners to give the notice.°® But the 
fact that the notice of assessment was signed by one 
of three commissioners by an improper abbreviation 
of his first name will not render his action in signing 
the notice void.”® 

[§ 3198] (bb) Service.“ If mailing,’? posting,” 
and publication’ of notice are all required by stat- 
ute, the requirement is jurisdictional and no judg- 
ment of confirmation can be rendered unless the 
requirement is complied with.**> But where only 
one of the methods is required by statute, other 
methods are unnecessary."® If the statutory re- 
quirement as to notice is complied with it is not 
essential to the validity thereof that it should have 
been actually received or seen by the person so 
notified.** 

By publication. Where publication of notice is 
required by statute, a compliance with this require- 
“ment is jurisdictional.’® Notice so given satisfies 


the requirement of due process of law.*® In pub- 
64. Chicago v. Becker, 233 Ill. 189, | assessment.” 

84 NE 242. . 80. Chicago v. Stein, 
65. Chicago v. Becker, supra. 411, 96 NE 886, 


66. Wheeler v. Peo., 153 Tll. 480, 
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Gage v. Chicago, supra. 


AnnCas1912D 294; 
Chandler Ai Peo., 161 


lishing notice all the requirements of the statute 
must be strictly complied with,®° and this fact 
should appear on the face of the record of the pro- 
ceedings.8! The notice must be published in the 
particular paper designated by statute®? and for the 
number of days or weeks preseribed.’* In comput- 
ing the statutory period of notice required for ap- 
plication to confirm an assessment, the proper 
method is to exclude the first day of publication 
and to inelude the last.’ Where the statute requires 
publication for a designated number of successive 
days, a publication on Sunday cannot be counted 
to make up the requisite number of days.°? 

By mailing. If the statute requires that notice 
be sent by mail to the owners of property assessed, 
a compliance with this requirement is indispensable 
to a valid assessment.’® But if the notices are signed 
by those authorized to do so, it is’ of no conse- 
quence who mailéd them if the parties to whom 
they were addressed received them.** 

By posting. Where the statute requires paar 
to be posted in four public places, the statute is 
not sufficiently complied with where three of the 
notices were posted on one tree.*® Where complain- 
ants knew of the entry of judgment confirming a 
special assessment before the improvements were 
made, equity will not set it aside because one of 
the places where notice of the application for con- 
firmation was posted was not in the neighborhood 
of the proposed improvement.®® 

[§ 3199] dd. Proof of Service. By publication. 
Pursuant to general rules,®® in the absence of any 
statute regulating proof of service by publication, 
this fact must be proved under oath as other facts 
are proved, and a certificate of the clerk of the court 


the statute requires notice 
days publication,” publication for six 
different days is necessary. Scam- 
mon y. Chicago, 40 Ill. 146. 


“by six 
252° Ill, 409; 


41, 43 NE 
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39 NE 123 (as this will be presumed 
to be so). 

67. Hemingway v. Chicago, 60 Ill. 
324, 

68. Publication of notice see infra 

3198. 

; 69. Boynton v. Peo., 155 Ill. 66, 39 
NE 622; McChesney v. Peo., 148 Ill. 
991, 35 NE 739. 

70. Casey v. Peo., 159 Ill. 267, 42 
NE 882 

71. Generally see Notice [29 Cyc 
1118 et seq]. 

72. Mailing see 
notes 86, 87. 

73. Posting see 
notes 88, 89. 

74. Publication see infra text and 
notes 78-85. 

75. Larson v. Peo., 170 Ill. 93, 48 
NE 443. 

76. Gage v. Chicago, 225 Ill. 218, 
80 NE 127. 

[a] Personal service is umnneces- 
sary where publication only is pre- 
scribed. Gage v. Chicago, 225 Ill. 
218, 80 NE 127. 

77. Napieralski v. West Chicago 
Park Comrs., 260 Ill. 628, 108 NE 547. 

78. Gage v. Chicago, 225 Til. 218, 
80 NE 127; McChesney v. Peo., 145 
Ill. 614, 34 NE 431; In re Municipality 
No. 1, 8 La. Ann, 377. 


infra text and 


infra text and 


79. Haugan v. Chicago, 259 Ill. 
249, 102 NE 185; Gage v. pans tees 
225 “Tl, 218, 923, 80 NE 12 


“Due process of law es not 
necessarily require personal notice 
to the owner of the property, and the 
legislature may provide for con- 
structive notice appropriate to the 
nature of the case, which will afford 
to the property owner the oppor- 
tunity to contest the validity of the 


— 


590; Perry v. Peo., 155 Ill. 307, 40 NE 
468; McChesney v. Peo., 145 Tl. 614, 
34 NE 431; Scammon Vv. Chicago, 40 
Ill. 146. 

“Tn statutory proceedings... 
where the property of the citizen may 
be taken upon notice by publication 
and without personal notice to the 
property owner, no presumption can 
be indulgéd in support of the juris- 
diction of the court in which the pro- 
ceedings are carried on, but the pro- 
ceedings must be in strict conformity 


to the statute.” Chicago v. Stein, 
supra. 

81. Chicago v. Stein, supra. 

82. ‘Scammon y. Chicago, 40 Ill. 


146. 

[a] Tlustration.—Where the stat- 
ute required publication in the cor- 
poration newspaper, and the news- 
paper selected was a daily and its 
proprietor also published a Sunday 
paper of the same name, but it was 
not regarded as belonging to the 
regular daily ‘issue and not delivered 
to its subscribers, but sold only to 
news dealers and newsboys, the pa- 
per was a different and distinct one 
from the corporation paper and no- 
tice could not be legally published 
er Scammon vy. Chicago, 40 Ill. 

83. See cases infra this note. 

[a] “Five successive days.”—If 
the statute required publication ‘‘for 
five successive days” the fact that 
the notice was shown to be published 
“five times” is not sufficient, as the 
notice may have been published two 
or more times in different editions of 
the paper published on the same day. 
Chandler v. Peo., 161 Ill. 41, 43 NE 590. 

[b] “Six days publication.”—If 


[c] “At least ten days notice.’— 
Where a statute provides that the 
commissioners shall give “at least 
ten days notice’ of the application 
for confirmation which shall be pub- 
lished “at least ten days before the 
time named for such application,” it 
is: not necessary that the notice be 
published ten days in succession be- 
fore the day of confirmation, it being 
sufficient that the notice be published 
once, ten days before the time named 
for the application. Royal Ins. Co. v. 
South Park Comrs., 175 Ill. 491, 51 
NE 558; Aldis v. South Park Comrs., 
171 Tll. 424,49 NE 565 

[a] “Phree times for three suc- 
cessive weeks.”—-Where a_ statute 
provides that notice shall be pub- 
lished three times for three succes- 
sive weeks, it is not essential that 
three full weeks should elapse. be- 
tween the dates of the first and last 
publication. Andrews v. Peo., 84 Ill. 
28 (publication on Friday and Satur- 
day of the first week, on each day of 
the second week and on Monday to 
Thursday of the third week, is a suf- 
ficient publication). 

84. Brown v. Chicago, 117 Il. 21, 
7 NE 108. 

85. McChesney vy. Peo., 145 Ill. 614, 
34 NE 431; Scammon vy. Chicago, 40 
Ill. 146. 

86. Peo. v. Sargent, 252 Ill. 104, 96 
NE 847; Perry v. Peo., 155 Ill. 307, 
40 NE 468. 

87. Lovington v. Gregory, 287 Ill. 
169, 122 NE 504. 

88. White v. Chicago, 188 Ill. 392, 
58 NE 917. 

89. Craft v. hoster rok 528 173 
Ill. 617, 50 NE 1061. 

90. See Notice [29 ‘Cye 1122-1124]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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is not evidence of such publication.® Where the 
statute requires a certificate by the publisher of 
the paper in which the notice was published or by 
his authorized agent as to the fact of publication, 
such certificate is essential to the validity of the 
notice and to the jurisdiction of the court to con- 
firm the assessment ;°? and, if the ‘certificate shows 
on its face that it was not so signed, it is insuffi- 
cient.°® So where the statute designates what 
recitals the certificate shall contain, a compliance in 
all respects with this requirement is essential.®* 
Thus failure of the certificate to comply with a 
statutory requirement that it show publication of 
notice for five successive days renders the certificate 
fatally defective.°> And where the statute requires 
the certificate to state the first and last day of the 
publication, a failure of the certificate to state the 
first and last day,®® or the last day,®* renders the 
certificate fatally defective. If the certificate bears 
a date earlier than the last day of publication as 
stated therein, it is ineffectual because it would 
be impossible for the publisher to certify that the 
notice was so published.®® It is also customary and 
proper under some statutes to include as a part 
of the certificate that the publication was in a paper 
which had been regularly issued for more than six 
months prior to the publication.°® Parol evidence 
is admissible to establish publication of notice in 
the eases where defendant makes special appear- 
ance to object to sufficiency of service.* 

By posting.2 <A certificate that notices were duly 
posted is insufficient, where it purports to be made 
by one person and is sworn to by another.* An affi- 
davit as to posting notice signed by persons whose 
names are neither the same nor idem sonans with 


those whom the record shows were appointed assess- 

91. In re Municipality No. 1, 8]cessive days’ 
ta, Ann 377. 

92. Chicago v. Stein, 252 Hl. 409, 
26 NE 886, AnnCas19i2D 294; Kear- 
ney v. Chicago, 163 Ill. 293, 45 NE 224. 

[a] Secretary of a newspaper cor- 


MUNICIPAL CORPORATIONS 


publication, 
the dates of the first and last publi- 6. 
cations are seven days apart. 
v. Peo., 155 Till. 307, 310, 40 NE 468 ie 
(“The certificate that 
lished five successive days is prima 
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ment commissioners is insufficient.4 An affidavit of 
assessment commissioners need not state where such 
notices were posted, provided it shows in general 
terms that the statute was complied with.® 

By mailing. Where a statute requires the as- 
sessment ¢ommissioners to give notice by mailing to 
‘feach owner’ of premises assessed whose name and 
place of residence is known to them’? an affidavit 
by one of the commissioners that he has notified 
each owner whose name and residence was known 
to him is insufficient.7 A statute which requires an 
affidavit that notice has been mailed to property 
holders does not require that the affidavit shall 
state the contents of the notice;® hence an incorrect 
recital of the notice in such an affidavit is mere 
surplusage.® An affidavit need not set forth the 
names of the parties to whom the notice is sent if 
the statute does not so provide.’® The affidavit will 
be insufficient where it purports to be made by one 
person and is sworn to by another.t!. And where the 
affidavit is not sufficient, on its face, to confer ju- 
risdiction of the persens of those who did not ap- 
pear, the judgment of confirmation will not conclude 
the property owners who did not appear,!? but such 
parties may show the want of jurisdiction on appli- 
cation for Judgment on the special assessment.1* 

Amendment of affidavit. An affidavit of commis- 
sioners as to posting and mailing of notices of a 
special assessment made by them may be amended 
on due notice at a subsequent term of the court 
after entry of judgment confirming their report.1* 

[§ 3200] ee. Waiver. Property owners who ap- 
pear in court and file objections to the confirmation 
of an assessment thereby waive notice or any defect 
in the notice of the hearing.t® Such objections 


although ]50 NE 155. 
Generally see Notice [29 Cyc 
Perry | 1124]. 
Murphy v. Peoria, 119 Tll. 509, 


514, 9 NE 895 (“the statute evidently 
requires a notice to be sent to each 


it was pub- 


poration (1) has no implied author- 
ity, by virtue of his office only, to 
make a certificate of publication for 
the corporation. ‘“‘A secretary is a 
mere servant. His position is that 
he is to do what he is told, and no 
person can assume that he has any 
authority ~to represent anything. at 
all.’ Chicago v. Stein, 252 Ill. 409, 
411, 96 NE 886, AnnCas1912D 294. 
(2) But it has been held that, where 
a certificate of publication signed by 
._the secretary of a newspaper cor- 
poration contains the statement that 
he was the authorized agent of the 
company, it will not be held invalid 
on the ground that the secretary of a 
corporation is without implied au- 
thority to make such a certificate. 
Haugan v. Chicago, 259 Ill. 249, 102 
NE 185 [dist Chicago v. Stein, supra]. 

93. Kearney v. Chicago, 163 Ill. 
298, 45 NE 224. 

94. Moline v. Chicago, etc., R. Co., 
262 Ill. 52, 104 NE 204; Casey v. Peo., 
165 Ill. 49, 46 NE 7; Toberg v. Chi- 
cago, 164 Ill. 572, 45 NE 1010; Kear- 
ney v. Chicago, 163 Ill. 2938, 45 NE 
224: Chandler v. Peo., 161 Ill. 41, 43 
NE 590: McChesney v. Peo., 145 Ill. 
614, 34 NE 431; Evans v. Peo., 139 Ill. 
552, 28 NE 1111; Beygeh v. Chicago, 
65 Ill. 189; Rue vy. Chicago, 57 Ill. 
435; Butler v. Chicago, 56 Ill. 341. 

95. Casey v. Peo., 165 Ill. 49, 46 
NE 7; Toberg v. Chicago, 164 Ill. 572, 
45 NE 1010; Evans 'v. Peo., 139 Ill. 
552, 28 NE 1111. 

[a] Certificate held sufficient. — 
A publisher’s certificate that a notice 
of a special assessment was pub- 
lished . five successive days, giving 
the days of the first and last publi- 
cations, is sufficient to show five suc- 


‘ 


facie evidence that it was so pub- 
lished, when the first and last days 
of publication are given, and that or 
a greater length of time elapses be- 
tween the first and last days given’’). 

[b] Certificate held insufficient.— 
A certificate that the notice has been 
published “five times’ is insufficient 
since the notice may have been pub- 
lished two or more times in different 
editions of the paper’ printed and 
published on the same day. Casey 
v. Peo., 165 Ill. 49, 46 NE 7; Toberg 
v. Chicago, 164 Ill. 572, 45 NE 1010; 


aioe v. Peo,., °139 Ill. ° 562, 28 NBD 
96. Rue v. Chicago, 57 Tll. 435; 


Andrews v. Chicago, 57 Ill. 239. 

[a] Certificate held sufficient.—A 
publisher’s certificate that notice was 
published five successive days in a 
daily newspaper printed in the city 
and that the date of the first paper 
containing the notice was Febr. 5, 
1892 and the date of the last paper 
containing the notice was Febr. 10, 
1892, is sufficient. McChesney  v. 
Peo., 145 Tll. 614, 34 NE 481. 

97. Beygeh v. Chicago, 65 111. 
Hemingway v. Chicago, 60 Ill, 
Butler v. Chicago, 56 [1]. 341. 

98. McChesney v. Peo., 145 Ill. 
34 NE 431. 

Moline v. Chicago, etc., R. 

52, 104 NE 204. 

172 Tl. 


1. Single v. Chicago, 
E192. 
2. Generally see Notice [29 
fs 
3. Moll v. Chicago, 194 Tll. 28, 61 
1012, 
4 Harrison v. Chicago, 163 Ill. 
44 NE 395. 
5.. Michael v. Mattoon, 172 Ill. 394, 


189; 
324; 


614, 
Cox, 
170, 
Cye 


owner whose name and place of resi- 
dence may be known to any one or 
either of the commissioners, and an 
affidavit by one of the commissioners, 
that he mailed a notice to each owner 
known to him, does not show that 
notice was mailed to the owners 
whose names and residences were 
known to the other commissioners”). 
By West? Chicago aSt. Rei Cos ow 
Peo., 156 Ill. 18, 40 NE 605; Schemick 
v. Chicago, 151 Ill, 336, 37 NE 888. 
9. Schemick v. Chicago, supra. 
10. Gage v. Chicago, 223 Ill. 602, 


79 NE 294; Linck v. Litchfield, 141 
TH199469,031> N28: 
[a] Thus, if the affidavit is re- 


quired to show the mailing of notices 
to each person who paid taxes for the 
preceding year and to each occupant 
of the premises, it is sufficient for 
the affidavit to state that notice was 
mailed to each taxpayer and occupant 
without giving their names. Gage vy. 
Chicago, 223 Ill. 602, 79 NE 294. 


[b] Aider from presumption of 
official duty performed.—Under a 
statute requiring the mailing of a 


notice to each person paying taxes 
on the respective parcels during the 
last preceding year in which taxes 
were paid, the person to whom no- 
tice was given will be presumed to 
have been the last party to pay. taxes. 
Roberts v. Evanston, 218 Ill. 296, 75 
NE 923. 


11. Moll v. Chicago, 194 Tll, 28, 61 
NE 1012. 

12.) Clark v. Peoijn146” TI 34335 
NE 60. 

13. Clark v. Peo., supra. 

14. Michael v. Mattoon, 172 Ill. 


394, 50 UNE) 255: 
15. Oak Park vy. Chicago, etc., R. 
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amount to a general appearance.’® 

[§ 3201] (c) Petition—aa. In General. Generally, 
the filing of a petition for confirmation of an as- 
sessment gives jurisdiction of the proceeding to 
confirm and of the petitioner.” But to be effective 
the petition must conform substantially as to char- 
acter and contents with the statutory requirements.*® 
When so required by statute the petition must re- 
cite the ordinance under which the improvement 
was made.!® But, there being no statutory require- 
ment to that effect, a copy of the approval by the 
mayor of the ordinance authorizing the improvement 
need not be annexed to the petition;®° nor is it 
essential that the ordinance attached to the peti- 
tion be certified by the city clerk.?* 

Amendment. Leave may be granted to amend 
a petition by correcting errors in the exhibit and 
to amend the certificate to the improvement ordi- 
nance ;22 and a statute providing for the dismissal 
of the petition, if no copies of the ordinance, recom- 
mendation, and estimate are filed, does not prohibit 
an amendment of the petition or copies attached.?* 

[§ 3202] bb. Dismissal. A motion to dismiss a 
petition for confirmation of an assessment based 
on want of jurisdiction in the court to take any 
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Decatur v. Barteau, 


Es 


es ee ees Lo. 
L§$§ 3200-3208 
action may be made at any time;?4 a motion based 
on this ground must, under some statutes, be made 
on or before appearance date.?> A petition to con- 
firm an assessment is properly dismissed where the 
improvement for which the assessment was made 
was based on a void ordinance.?* It is not necessary 
that the commissioner’s report and assessment roll 
be filed before the court can make an order dis- 
missing the petition.” 

Merely filing objections to the confirmation of 
an assessment without calling the attention of the 
court to them in some way does not amount to a 
motion to dismiss the petition, since a motion is an 
application made to the court.?8 

[§ 3203] (d) Objections.?® As elsewhere shown, 
where a remedy is provided for property owners 
by making objections to the confirmation of an as- 
sessment by the court,®° the general rule is that this 
procedure must be followed or the objections will 
be considered as waived;?! and the court should 
confirm the assessment where no objections are 
filed.22 The objections should be sufficiently spe- 
cific to indicate the ground or grounds upon which 
they are based** since their purpose is to notify the 
court and parties of the points of fact or law relied 


260 Ill.|42 NE 444; Goodwillie v. Lake View, 


Co., 325 Ill. 438, 156 NE 476; Loving- 25. 
ton v. Gregory, 287 Ill. 169, 122 NE 
504; Chicago v. Marsh, 251 Ill. 298, 
96 NE 250; Hintze vy. Elgin, 186 Ill. 
251, 57 NE 856; Porter v. Chicago, 176 
Tll, 605, 52 NE 318; Hinkle v. Mat- 
toon, 170 ill. 316, 48 NE 908; Brad- 
ford v. Pontiac, 165 Ill. 612, 46 NE 
794: Haley v. Alton, 152 Ill. 113, 38 
NE 750; Rich v. Chicago, 152 Ill. 18, 
38 NE 255; Walker v. Aurora, 140 
Tll. 402, 29 NE 741; Quick v. River 
Forest, 130 Ill. 323, 22, NE 816; 
Walters v. Lake, 129 Ill, 23, 21 NE 
556. 

16. Hoopeston v. Smith, 272 Ill. 
604, 112 NE 266; Chicago v. Marsh, 
251 Ill. 298, 96 NE 250. 

17. Dallas City v. Steingraber, 321 
Tll. 318, 151 NE 888; Elmwood Park 
v. Mills, 311 Tll. 186, 142 NE 532. 

18. Ferris v. Chicago, 162 Ill. 111, 
44 NB 436; Hull v. Chicago, 156 Ill. 
381, 40 NE 937; Clark v. Chicago, 155 
Tll, 223, 40 NE 495; White v. Alton, 


149 Ill, 626, 87 NE .96; Lindsay v. 
Chicago, 115 Ill. 120, 3 NE 443. 
19. Heiple v. Washington, 219 Ill. 


604, 76 NE 854; Ferris v. Chicago, 
162 Ill. 111, 44 NE 436; Wadlow v. 
Chicago, 159 Ill. 176, 42 NE 866; Hull 
v. Chicago, 156 Ill. 381, 40 NE 9387; 
‘Clark v. Chicago, 155 Ill. 223, 40 NE 
495; Haley v. Alton, 152 Ill. 113, 38 
NE 750; White v. Alton, 149 Ill. 626, 
37 NE 96; Lindsay v. Chicago, 115 
Ill. 120, 3 NE 448. 

[a] Sufficient compliance with rule. 
—(1) A petition which recites that 
an ordinance for the improvement 
was passed and that a copy thereof 
is attached sufficiently sets out the 
ordinance. McChesney v. Peo., 171 
Tll. 267, 49 NE 491; Ferris v. Chicago, 
152 Ill. 111, 44 NE 436, (2) Where an 
ordinance requires a _ street to be 
paved to the extent of its grade and 
the petition for confirmation recites 
this ordinance, it need not also con- 
tain a copy of another ordinance 
establishing the grade. Parker y. La 
Grange, 171 Ill. 344, 49 NE 550. 

20. Dickey v. Chicago, 164 Ill. 37, 
45 NE 537. 

21. Ferris v. Chicago, 162 Ill. 111, 
44 NE 436; Wadlow v. Chicago, 159 
Ill. 176, 42 NE . 866. 

22. Dallas City v. Steingraber, 321 
Tll. 318, 151 NE 888 

23. Dallas Steingraber, 
supra, 

24. Chicago v. Farwell, 260 TIIl. 
565, 103 NE 606; Hammond v. Lea- 
vitt, 181 Ill. 416, 54 NE 982. See 
supra § 3201. 


City v. 


612, 1083 NE 601. 


26. Bellwood vy. Latrobe Steel, etc., 
Co., 238 Ill. 52, 87 NE 66. 

27. Chicago v. Farwell, 260 Ill. 
565, 103 NE 606. 

28. Decatur v. Barteau, 260 Ill. 


612, 103 NE 601; Marengo y. Hichler, 
245 Ill. 47, 91 NE 758. 

29. Objections to: 

Assessment before council or com- 

mission see supra § 3182. 
Confirmation by council, board, or 

commission see supra § 3189. 

30. See statutory provisions. 

[a] In Louisiana it has been held 
that an opposition to the proceedings 
of the report of commissioners under 
the act of 1832 “for opening and im- 
proving streets and public places in 
New Orleans,’ which is in the nature 
of a peremptory exception to the 
right assumed by the corporation, al- 
leging the proceedings void ab initio, 
may be put in at any time before 
judgment homologating the report. 
Municipality No. 2 v. McDonough, 16 
La. 533; New Orleans Second Mu- 
niepedity v. McDonogh, 9 Rob. (La.) 


31. See supra §§ 3174-3181. 

32. Catlin v. Tilton, 281 Ill, 601, 
117 NE 999; Chicago v. MacChesney, 
240 Till. 174, 88 NE 560; Spokane. v. 
Curtiss, 66 Wash. 555, 120 P 70. 

[a] Thus the court cannot direct 
that the assessment district be made 
greater or less or take any action 
other than to confirm the report un- 
less and until its correctness has 
been challenged by the parties in in- 
terest owning property in the dis- 
trict. Spokane vy. Curtiss, 66 Wash. 
555, 120 P 70, 

[b] Although courts take judicial 
notice of the dissolution of munici- 
palities, nevertheless one seeking to 
avoid a special assessment on the 
ground that a municipality has been 
dissolved should present that matter 


by appropriate objection. Catlin v. 
Tilton, 281 Ill. 601, 117 NE 999. 
33. Brook’s App., 32: Cal. 558; 


Elmwood Park v, Mills, 311 Ill. 186, 
142 NE 532; Wilkin v. Robinson, 292 
Tl. 510, 127 NH} 90; Catlin v. Tilton, 
281 Ill. 601, 117 NE 999; Chicago v. 
Edens, 264 Ill. 64, 105 NE 730; Mc- 
Lennan v. Chicago, 218 Ill. 62, 75 NE 
762; Fisher v, Chicago, 213 Ill. 268, 
72 NE 680; Chicago vy. Singer, 202 Ill. 
75, 66 NE 874; Rollo v. Chicago, 187 
Ill, 417, 58 NE 355; Hull vy. West Chi- 
cago Park Comrs., 185 Ill. 150, 57 NH 
1; Delamater v. Chicago, 158 Ill, 575, 


137 Ill. 51, 27 NE 15; Adams County 


v. Quincy, 130 Ill. 566, 22 NE 624, 
6 LRA 155. 
[a] Objections held _ sufficient.— 


(1) An objection that the ordinance 
for the improvement was unreason- 
able, oppressive, and .arbitrary for 
reasons. designated (Greenville v. 
Miller, 315 Ill. 565, 146 NE 463) (2) 
or an objection to a special tax be- 
cause the cost of the street improve- 
ment was unreasonable for the rea- 
son that part of the street to be im- 
proved was already sufficiently im- 
proved for the use made of it (Wil- 
kin v. Robinson, 292 Ill. 510, 127 NE 
90) is sufficiently specific. (3) An 
objection that a judgment of condem- 
nation was void because of an amend- 
ment of the verdict is sufficiently 
raised by allegations that there is no 
authority of law for making the as- 
sessment and that it is wholly un- 
constitutional, inequitable, and void. 
Ayer v. Chicago, 149 Ill. 262, 37 NB 
57. (4) An objection to the confirma- 
tion of a special tax for a street im- 
provement, that proceedings of the 
eity council subsequent to the com- 
pletion of the improvement, in pro- 
viding by resolution for the appoint- 
ment of commissioners to estimate 
the cost of the improvement as an 
amendment to the ordinance provid-' 
ing for the improvement, are void, is ° 
sufficient to call in question the 
validity of the resolution. Paxton v. 
Bogardus, 201 Ill. 628, 66 NE 853. 
(5) In proceedings for the confirma- 
tion of a street assessment an objec- 
tion which alleged that the ordinance 
“does not specify the nature, charac- 
ter, locality and description of the 
proposed improvement,” and also 
that “said ordinance is void for un- 
certainty, insufficiency, and informal- 
ity,’ is broad enough to include the 
objection that the ordinance was un- 
certain as to the description of brick 
to be used in paving, and the objector 
was not entitled to have the city’s 
appeal from the judgment refusing 
confirmation on that ground dis- 
missed on the theory that he had not 
raised such objection. . Chicago y. 
Singer, 202 Ill. 75, 66 NE 874. 

[b] Objection held insufficient.— 
(1) A specification in an objection to 
the confirmation of the report that 
“the Commissioners have assessed 
some lots far beyond, and others 
much below the proper sum,” is 
too general to admit proof that a lot 
in which the objector has no interest 
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‘on by the objectors,** and to give the petitioner an 
opportunity to disprove or obviate the objection 
if it can;°> and where an objection is general in 
its character and does not point out the defects 
relied upon for the specific grounds of objection,?¢ 
or where many objections are filed,?? the court 
should, upon motion by the petitioner, require the 
objector to make the objections more specific, by 
pointing out what he relied on as grounds to pre- 
vent confirmation of the assessment,?® and on his 
failure to comply with such order, the objections will 
be considered as waived,?® and stricken from the 
files.4° On the other hand, no other objections than 
those specified will be considered.** 

Written objections. Notwithstanding objections 
are intended to be in writing, this requirement may 
be waived and the parties may submit the case if 
they choose without written objections.?? 

Overruled objections. Objections being overruled 
at one stage of the case cannot be raised for the 
second time.*® 

Amendments. On the hearing of the objections to 
the confirmation of an assessment it is within the 
diseretion of the court to permit amendments to 
objections filed or to allow the filing of further 
objections,*# and such diseretion will not be reviewed 
or interfered with unless it has been abused.** 
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tice which authorizes a demurrer to be filed to ob- 
jections to the confirmation of an assessment for 
special taxation upon contiguous property for a 
local improvement,?* and if one is filed it cannot 
be treated as an admission of the truth of each 
objection.*7 It is incumbent on the party filing such 
objections to prove them.*® 

[§ 3204] (e) Evidence—aa. Presumptions and 
Burden of Proof. In proceedings for confirmation 
of an assessment, the burden is on the municipality 
to show that the court has jurisdiction of the’ par- 
ties against whom the judgment of confirmation is 
asked,*® and, as the proceeding is one to fix a burden 
and charge upon property, the burden of proof is 
on the petitioner to show both the legality and the 
justice of the charge;®® and this, it has been held, 
is so notwithstanding a statute providing that the 
assessment roll shall be prima facie evidence of the 
correctness of the assessments against each owner 
but shall not be counted as the testimony of a 
witness in a case,®! the only effect of the statute 
being that by virtue of its provisions the roll shall 
be sufficient to justify a finding in the absence of 
any evidence to the contrary.>? Nevertheless, where 
a prima facie case is made out by the city in pro- 
ceedings for the confirmation of an assessment, the 
presumptions are in favor of the correctness of the 


Effect of demurrer. 


was assessed relatively too low in 
comparison with another lot in which 
the objector has no interest. Brooks’ 
App., 32 Cal. 558. (2) An objection 
that several items of the estimate of 
cost made by the commissioners are 
not included in the general terms of 
an ordinance making a special as- 
sessment to pay for a completed mu- 
nicipal improvement is of no force 
when the _ specific items are not 
stated, and it is not complained that 
such estimates were not included in 
the description of the improvement 
in the ordinance under which it was 
made. Hull v. West Chicago Park 
Comrs,., 185 Ill. 150, 57 NE 1. (3) An 
objection that a special assessment 
and all proeeedings therein are void 
is not sufficient to raise the question 
that the commissioners did not prop- 
erly divide the assessment in install- 
ments. Delamater v. Chicago, 158 Ill. 
575,942 NE 444. So also the follow- 
ing objections have been held not 
sufficiently specific: (4) That notices 
“were not mailed to parties who paid 
the general taxes for the last pre- 
ceding year in which taxes were 
paid.” Mt, Carmel y. Risley, 2638 Ill. 
299, 104 NE 1035. (5) That the pro- 
ceedings were irregular and _ void, 
that the ordinance was incomplete, 
informal, and invalid, that the coun- 
cil had no authority to pass it, that 
the petition and assessment roll did 
not comply with the provisions of the 
statute, that the estimate of the cost 
was void, and that notice of publica- 
tion had not been given as required 
by statute. Elmwood Park vy. Mills, 
311 Ill. 136, 142 NE. 532. 

@4. Elmwood Park yv. Mills, supra. 

35. Wilkin v. Robinson, 292 Il. 
510, 127 NE 90; Fisher vy. Chicago, 
213 Ill. 268, 72° NE 680. 

fa] Analogy to plea.—In proceed- 
ings of this character the objections 
answer the purpose of a plea to 
the extent that they give information 
to the people of the defense intended 
to be made. Melrose Park vy. Indiana 


Harbor Belt R. Co., 275 Ill. 74, 113 
NE 880. 
86. Wilkin v. Robinson, 292 Ill. 


510, 127 NE 90; Fisher v. Chicago, 213 
Ill. 268, 72 NE 680. 
387. Elmwood Park v. Mills, 311 
Ill, 186, 142 NE 532. 
88. Elmwood Park v. Mills, supra. 
89. Elmwood Park y. Mills, supra. 
40. Wilkin v. Robinson, 292 IIL 


There is no rule of prac- 


510, 127 NE 90. 

41. State v. Ramsey County Dist. 
Ct., 47 Minn. 406, 50 NW 476. 

{a] Thus, where an objection to 
an assessment for a local improve- 
ment is that it was made under a 
mistake of fact, and it is not charged 
that there was any fraud or applica- 
tion of an illegal principle of assess- 
ment, the objector, to prevail, must 


show a mistake of fact, and is lim- 
ited to that specification. State v. 
Ramsey County Dist. Ct., 47 Minn. 


406, 50 NW 476. 

42. Melrose Park y. Indiana Har- 
bor Belt R. Co., 275 Ill. 74, 113 NE 
880; Hewetson y, Chicago, 172 Ill. 
112, 49 NE 992. 

[a] Thus, where an objection is 
made, on application to confirm a 
special assessment, that the petition 
was not filed by any officer of the mu- 
nicipality, and such objection is ,un- 
derstood by both parties and is de- 
cided by the court, the case may be 
submitted without a written objec- 
tion. Melrose Park y, Indiana Har- 
bor Belt, R.\Co.,. 275; Ti, 74,2113 NE 

43. Smythe vy. Chicago, 197 Ill. 
311, 64 NE 361. 

44, Lincoln v. Harts, 270 Ill. 646, 
110 NE 912; Des Plaines v. Winkel- 
man, 270 Ill. 149, 110 NE 417; Peru 


Weg ere 214 Ill, ..515, -73 NE 
755. 

45. Lincoln y. Harts, 270 Ill. 646, 
110 NE 912. 

[a] What constitutes abuse of 


discretion.—Refusal of the court to 
permit objections to be filed on the 
question of benefits from, and the 
proportionate cost of, street improve- 
ment igs an abuse of discretion where 
the objections could not have been 
tried earlier if they had been previ- 
ously filed. Ottawa v. Smurr, 324 Ill. 
61, 154 NE 455, ‘ 

46. Enos v. Springfield, 113 Ill. 65. 

47. Enos v. Springfield, supra, 

48, Hnos v. Springfield, supra. 
Chicago v. Jerome, 301 Ill. 587, 
134 NE 92. 

50. Carlinville v. Anderson, 303 
Ill, 247, 1385 NE 407; Peru v. Bartels, 
214 Ill. 515, 738 NE 755; Springer v. 
Chicago, 159 Ill. 515, 42, NE 868; 
Fagan v. Chicago, 84 Ill. 227. 

[a] Establishing improvement or- 
dinance.—(1) Where a special assess- 
ment was confirmed, without evidence 
of the passage or legal existence of 


assessment,°? and the burden of proof is on one 


the ordinance alleged to authorize it, 
after issue had been made thereon, the 
error could not be cured by a nunc 
pro tunc order, made at a subsequent 
term, authorizing the filing of a cer- 
tificate of the city clerk as to the due 
passage of the ordinance. Springer 
v. Chicago, 159 Ill. 515, 42 NE 868. 
(2) However, it has been held that, 
where a copy of the ordinance is at- 
tached to a petition for a public im- 
provement, no proof of the ordinance 
is necessary in proceeding to confirm 
the assessment since it is a part of 
the petition and in the record. Ma- 
mene v. Hichler, 245 Ill, 47, 91 NE 
51. Carlinville v. 303 
Ill. 247, 185 NE 407. 

52. Carlinville v. Anderson, supra, 
See also supra § 3144 et seq. 

53. Nokomis v. Warsing, 295 Ill. 
414, 129 NE 71; Chicago v. Wells, 274 
Ill, 860, 1183 NE 695; Chicago v. Wil- 
shire, 238 Ill. 317, 87 NE 3838; Chicago 
v. Marsh, 238 Ill. 254, 87 NE 319. 

[a] Bule applied.—(1) If there is 
no competent proof that the ordi- 
nance was not published as required 
by statute it will be presumed that 
this was done. Chicago v. Wells, 274 
Tll. 860, 118 NE 695. (2) Also it will 
be presumed that an improvement or- 
dinance properly passed was reason- 
able (Chicago v. Marsh, 238 Ill, 254, 
87 NE 319; Belleville v. Pfingsten, 225 
Ill, 298, 80 NE 266); (3) that the city 
lawfully acquired right to: construct 
and maintain an outlet sewer of a 
previously established district into 
which the sewage of district being 
established was to be emptied (No- 
komis v. Warsing, 295 Ill. 414,129 NE 
71); (4) that the estimate of the en- 
gineer as to the amount of Sewer pipe 
necessary to be used in the construc- 
tion of a sewer was correct (Chicago 
v. MacChesney, 240 111.174, 88 NE 560); 
(5) and that lots of a single owner 
assessed as one in gross for benefits 
from a street improvement were 
properly treated as one (Des Plaines 
v. Winkelman, 270 Ill. 149, 110 NE 
417). (6) And in the absence of 
proof to the contrary it will be pre- 
sumed from a paving ordinance fix- 
ing a grade with reference to the vil- 
lage datum that such datum has been 
theretofore established by the village, 
and it is not necessary to the prima 
facie case that the ordinance fixing 
the datum be introduced in evidence, 


Anderson, 


714 [44 0.9.] 


who petitions for a revision of the assessment** or 
who objects to the confirmation of an assessment to 
establish the grounds of objection.®® 

[§ 3205] bb. Admissibility—(aa) In General. 
Rules governing the admissibility of evidence in 
civil actions generally®* apply in proceedings for the 
Kvidence is ad- 
missible to show that the assessment was not made 
under a mistake of fact,°8 or upon erroneous prin- 


confirmation of an assessment.®* 


Northbrook v. Sterba, 318 Ill. 360, 
149 NE 258; Chicago Cons. Tract. Co. 
v. Oak Park, 225 Tll. 9; 14, 80 NE 42 
(“A town, village, or city datum is a 
certain monument or object, of a per- 
manent character, which has been 
adopted by the municipality as a 
base or starting point for the grades 
and levels of the municipality’). (7) 
So it has been held that, where a 
benefit district for a street improve- 
ment prescribed by ordinance in- 
cludes all lots fronting on the street 
to be extended and widened, no pre- 
Sumption arises that any other prop- 
erty would derive special benefit, and 
in the absence of any such showing 
the ordinance cannot be held unrea- 


sonable or arbitrary. In re Oak 
Street, 308 Mo. 494, 273 SW 105. 
54. ‘Driscoll v. Northbridge, 210 


Mass. 151, 96 NE 59. 

_{a] Thus, in proceedings to re- 
vise an assessment, the burden is on 
the parties asking a revision to show 
that the assessment is, excessive. 
Driscoll v. Northbridge, 210 Mass. 
151, 96 NE 59. 

55. Holmes v. Harvey, 324 Ill. 336, 
155 NE 335; Bellwood v. Galt, 321 
Til. 504, 152 NE 591; Chicago v. Chi- 
cago City R. Co., 309 Tll, 448, 141 NE 
141; Chicago v. Wells, 274 Tll. 360, 
113 NE 695; Belleville v. Mitchell, 273 
Til. 1386, 112 NE 368; Chicago v. Wil- 
shire, 238 Ill. 317, 87 NE 383; Watts 
v. River Forest, 227 Ill. 31, 81 NE 12; 
Guyer v. Rock Island, 215 Ill, 144, 74 
NE 105; Clark v. Chicago, 214 Ill. 318, 
73 NE 358; Richards y. Jerseyville, 
214 Ill. 67, 73 NE 370; McVey v. Dan- 
ville, 188 Ill. 428, 58 NE 955; Fagan 
v. Chicago, 84 Ill. 227. 

[a]. Thus the burden is on parties 
opposing confirmation to establish 
the objection: (1) That the city had 
not acquired title to the land neces- 
sary for the improvements in order 
to overcome the prima facie proof 
that all preliminary requirements 
had been complied with. Chicago v. 
Wildman, 240 Ill. 215, 88 NE 559; 
Hast St. Louis v. Davis, 233 Ill. 553, 
84 NE 674. (2) That a street for 
which the assessment was made was 
not a public highway. Chicago v. 
Chicago City R. Co., 309 Tll. 448, 141 
NE 141. (8) That the improvement 
ordinance was not published as re- 
quired by statute. Chicago v. Wells, 
274 Tll. 360, 113 NE 695. (4) That the 
improvement ordinance is unreason- 
able if this fact does not appear upon 
its face. Belleville v. Mitchell, 273 
Til. 136, 112 NE 368. (5) That the 
municipality has not provided for 
any further steps to enable the prop- 
erty assessed to benefit by the im- 
provement. Holmes v. Harvey, 324 
Tll. 336, 155 NE 335; Hast St. Louis 
v. Davis, 233 Ill. 553, 84 NE 674. (6) 
So, if the city has made a prima 
facie case by introducing in evidence 
a property owner’s petition appar- 
ently sufficient, the recommendation 
of the improvement board and the 
ordinance, the burden is on the ob- 
jectors to show that the petition is 
not sufficient. McVey v. Danville, 
188 Ill, 428, 58 NE 955. 

56. See Evidence § 89 et seq. 

57. Chicago v. Chicago City R. Co., 
809 Till, 448, 141 NE 141; Ownby v. 
Mattoon, 306 Ill. 552, 188 NE 110; 
Carlinville v. Anderson, 303 Ill. 247, 
135 NE 407; Chicago v. Chicago City 
R. Co., 302 Ill. 57, 184° NE 44; John- 
ston City v. Chicago, etc., R. Co., 289 
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On the question of benefits, evi- 


dence is admissible to show increased value of the 


property assessed ;°° but evidence is not admissible 


Tll. 407, 124 NE 568; Hooperston v. 
Smith, 272 Ill. 604, 112 NE 266; Chi- 
cago v. Edens, 264 Ill. 64, 105 NE 730; 
Kankakee v. Illinois Cent. R. Co., 263 
Ill. 589, 105 NE 7381; Rock Island v. 
Marshall, 263 Ill. 133, 104 NE 1008; 
Kankakee y. Illinois Cent. R. Co., 258 
Ill, 868, 101 NE 592; Carbondale v. 
Walker, 240 Ill. 18, 88 NE 296; Hast 
St. Louis v. Illinois Cent. R. Co., 238 
Ill. 296, 87 NE 407; Snydacker v. 
West Hammond, 225 Ill. 154, 

93; Howe y. Chicago, 224 Ill. 95, 
NE 421; Sheedy v. Chicago, 221 Ill. 
111, 77 NE 539; Beckett v. Chicago, 
218 Ill. 97, 75 NE 747; Peru v. Bar- 
tels, 214 Ill. 515, 73 NE 755; Gordon 
v. Chicago, 201 Ill. 623, 66 NE 823; 
Topliff v. Chicago, 196 Ill. 215, 63 
NE 692; Shannon vy. Hinsdale, 180 
Tll. 202, 54 NE 181; Western Springs 
v. Hill, 177 Ill. 634, 52 MEH 959; Sweet 
v. West Chicago Park Comrs., 177 
Ill. 492, 53 NE 74; Peyton v. Morgan 
Park, 172 T1l. 102, 49 NE 1003; Lath- 
am v. Wilmette, 168 Ill. 153, 48 NE 
311; Clark v. Chicago, 166 Ill. 84, 46 
NH 730; Hughes v. Momence, 163 Ill. 
535, 45 NE 300; Philadelphia, etc., 
Coal, ete!;Co)}sv. 0 Chicago; 158 Tie '9, 
41 NE 1102; Thorn v. West Chicago 
Park Comrs., 130 Ill. 594, 22 NE 520; 
Green v. Springfield, 130 Tl). 515, 22 
NE 602; Lindsay v. Chicago, 115 111. 
120, 3 NH 443; Fagan v. Chicago, 84 
Till. 227; St. Paul v. Chicago, etc., R. 
Co., 148 Minn. 449, 174 NW 310; In re 
Grandview Ave., 165 NYS 238; In re 
William, etc., Sts. 19 Wend. (N. Y.) 
678. 

[a] Assessment roll.—(1) Under a 
statute providing that the assess- 
ment roll as returned by the officer 
making it shall be prima facie evi- 
dence of the correctness of the 
amount assessed against each object- 
ing owner, the city in proceedings to 
confirm a special assessment for a 
street improvement may offer in evi- 
dence the assessment roll, and, after 
the. objectors have rested, it may call 
witnesses in support of the assess- 
ment. Carbondale v. Walker, 240 Ill. 
18, 88 NE 296. To same effect Yaggy 
v. Chicago, 192 Ill. 104, 61 NE 494, 
(2) The fact that a second assess- 
ment makes the cost of collection 
much higher than the first one did, 
which was abandoned, does not ren- 


der the second assessment roll in- 
competent as evidence under the 
statute. Philadelphia, etc., Coal, etc., 


Co. v. Chicago, 158 Ill, 9, 41 NE. 1102. 
(3) An assessment roll cannot be im- 
peached by requiring the superin- 
tendent of assessments to answer 
questions designed to show that she 
did not investigate, deliberate, and 
decide in the manner required by law. 
Ownby v. Mattoon, 306 Ill. 552, 188 
NE 110. 

[b] Plats.—(1) A plat made by a 
witness cannot be admitted in evi- 
dence where the witness himself tes- 
tified that it is not correct, Peru v. 
Bartels, 214 Ill. 515, 73 NE 755. (2) 
Where in a proceeding to confirm .a 
sewer assessment the property was 
not assessed with reference to a plat 
which the court causes to be made 
during the trial, showing an imagi- 
nary subdivision of the objector’s 
land, and the validity of the assess- 
ment was not affected by such draw- 
ing, the use of the plat was imma- 
terial. Sheedy v. Chicago, 221 M11. 
PAS HTN 539; 

[ec] Blue print containing specifi- 


to show the benefits to the business of the occupant 
of the property as this would not determine the en- 
hanced value of the property.®* 
condition of the street improved many years prior 
to the passage of the improvement ordinance is not 
admissible on the question of benefits,®* nor is evi- 


So evidence of the 


cations.— Where a statute requires an 
estimate of cost and specifications of 
a local improvement in the ordinance 
providing therefor, a blue print con- 
taining such specifications which the 
ordinance failed to make is not ad- 


missible. Hoopeston v. Smith, 272 
Tll. 604, 112 NE 266. 
{d] Proving improvement ordi- 


nance.—In confirmation proceedings 
the improvement ordinance may be 
proved by the certificate of the clerk 
under the corporate seal. Lindsay v. 
Chicago, 115 Ill. 120, 3 NE 443. 

{e] Terms used in ordinances.— 
(1) Where an ordinance provides that 
curb stones shall be firmly bedded in 
‘flat stones” and the confirmation of 
an assessment for laying such curb- 
ing is objected to on the ground that 
the ordinance is void for failure to 
describe such “flat stones,” it is error 
to exclude proof that the term ‘‘flat 
stones” as used in the ordinance had 
a definite and established meaning in 
the city with reference to street im- 
provements. Chicago vy. Holden, 194 
Til. 218, 62 NE 550. (2) Where an 
ordinance authorizing a street im- 
provement called for a “granite con- 
erete combined curb and_ gutter,” 
without specifying the height of the 
curb, in an action to enforce the as- 
sessment, which has been held in- 
valid on appeal because of insufficient 
description of the work to be done, 
on a second trial a question to a wit- 
ness as to whether the description 
had a known meaning among con- 
tractors, and conveyed to them a cor- 
rect idea as to size and cost, if an- 
swered in the affirmative, would not 
render the ordinance admissible, 
since it would not show that the term 
used had a-precise and well-estab- 
lished meaning. Chicago v. Sherman, 
192) Tis 576; -61 NE) 850. 

{f] Interest of officer making as- 
sessment.—In proceedings to confirm 
an assessment, it is permissible for 
the property owners to show that 
the engineer who was appointed by 
the city as commissioner to spread 
the assessment on the property af- 
fected also made the estimate of the 
cost of the improvement, for the pur- 
pose of showing the interest pos- 
sessed by the engineer while acting 
as commissioner. Murr v. Naper- 
ville, 210 Ill. 871, 71 NE 380. 

-58 St. Paul v, Chicago, .etc., R. 

o., 148 Minn. 449, 174 NW 810. 


59.. St. Paul vy. Chicago, etc., ‘R. 
Co., supra. 
6 Kankakee vy, Illinois Cent. R. 


Co., 263 Ill. 589, 105 NE 781; Kan- 
kakee v. dllinois Cent. R. Co., 258 Ill. 
368, 101 NE 592; Lingle v. West Chi- 
cago Park Comrs., 222 Ill. 384,.78 NE 


794; Fahnestock v. Peoria, 171 Ill. 
454, 49 NED 496. 
[a] Thus, if the extent of bene- 


fit depends on the question whether 
there is a bridge at a certain point it 
may be shown that the city has built 
such a_ bridge. Philadelphia, ete., 
Coal, ete., Co. v. Chicago, 158 Ill. 9, 
41 NE 1102. 

61. Jones v. Chicago, 206 Ill. 374, 

NE 64. 

62. Wells v. Chicago, 202 Ill, 448, 
66 NE 1056 (the question being what 
benefits would be conferred on prop- 
erty by the improvement, taking into 
consideration the street as it existed 
at the time of the improvement and 
not as it existed years before the im- 
provement was contemplated). 
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dence admissible to show that the improvement had 
been fully paid for by the commissioners, as this 
is not a proper subject of inquiry in determining 
And evidence of the 
increased value of the property assessed is not ad- 
missible on the question as to whether land assessed 


the question of benefits. 


was subject to assessment at all.®4 


[§ 3206] (bb) Opinion Evidence. 
limitations governing the admission of opinion evi- 
dence in eivil actions generally®> opinion evidence 
is admissible as to the amount of benefit accruing 
to the property assessed for the improvement,°¢ 
except in cases where the property assessed has no 
“‘market value’’ in the sense that this term is ordi- 
But this character of evidence should 
be excluded where it appears to be based in whole 
or in part upon consideration of improper matter.*® 
And. in determining the question of benefits the 
opinion of witnesses made without regard to existing 
conditions and the location and situation of various 
tracts will not support a judgment.®® In any event, 


narily used.®" 


63. Sweet v. West Chicago Park 
Comars.3 177) Tle °492,. 53; NE} T4: 

64. Johnston City v. Chicago, etc., 
R. Co., 289 Ill. 407, 124 NE 568. 

65. See Evidence §§ 588-831. 

66.. Oak Park v. Chicago, etc., R. 
Co., 325 Ill. 438, 156 NE 476; Oak 
Park v. Lane, 275 Ill. 420, 114 NE 
146; Kankakee v. Illinois Cent. R. Co., 
264 Ill. 69, 105 NE 734; Kankakee v. 
Illinois Cent. R. Co., 263 Ill. 589, 105 
NE 731; Kankakee v. Illinois Cent. 
R, Co., 258 Ill. 368, 101 NE 592; John- 
eon v. Tacoma, 41 Wash. 51, 82 P 
1092. 

67. Chicago v. Chicago City R. Co., 
302 Ill. 57, 134 NE 44 (property used 
for street railway purposes). 

68. Chicago v. Chicago City R. Co., 
309 Ill. 448, 141 NE 141; Chicago v. 
Chicago: City: RK. .Co., +302) Tll.; 57,1384 
NE 44; Kankakee v. Illinois Cent. R. 
Co., 264 Ill. 69, 105 NE 734; Kankakee 
¥.1]inois. Cent. R,; Co.,),263, 111, 589, 
105 NE 731; Park Ridge v. Wisner, 
253 Ill. 434, 97 NE 841. 

[a] hus, property in permanent 
use which has no market value can- 
not be assessed for an improvement 
on the theory that it can be sold for 
some other purpose, and where a wit- 
ness does not base his testimony on 
such increased use or value of the 
property for the purpose to which it 
is being put, but testifies generally as 
a real estate expert, his testimony is 
not competent. Chicago v. Chicago 
City R. Co., 309. Tll. 448, 141 NE 141. 

69. Park Ridge v. Wisner, 253 Il. 
434, 97 NE 841. 

[a] Rule applied.— Where’ the 
witnesses testified that the two 
tracks were equally benefited by a 
sewer which drained one and did not 
drain the other. Park Ridge v. Wis- 
ner, 253 Ill, 434, 97 NE 841, 

70. Oak Park v. Lane, 275 Ill. 420, 
114 NE 146. 

71. Matter of New York, 142 App. 
Div. 665, 127 NYS 3879; In re Grand- 
view Ave., 165 NYS 238; In re Wil- 


liam,. ete., Sts.,.19 Wend. (N. Y.) 
678; In re New York, 16 Johns. (N. 
Vadentels 

72. In re Grandview Ave., 165 
NYS. 238; In re William, etc., Sts, 


19 Wend. (N. Y.) 678. 

73. See Evidence § 1730 et seq. 

74. See Ownby v. Mattoon, 306 Ill. 
552, 188 NE 110; Winnetka v. Taylor, 
288 Ill. 624, 124 NE 348; Kankakee v. 
Tllinois Cent. R. Co., 264 Ill. 69, 105 
NE 734; McChesney v. Chicago, 226 
Til. 238, 80 NE .770; Beckett v. Chi- 
cago, 218 Ill. 97, 75 NE 747; Clark v. 
Chicago, 214 Ill. 318, 73. NE 358; Chi- 
cago v. Nodeck, 202 Ill, 257, 67 NE 
39; Paxton v. Bogardus, 201 Ill. 628, 
66 NE 853; Myers v. Chicago, 196 Ill. 
591, 63 NE 1037; Porter v. Chicago, 
176 Ill. 605, 52 NE 318; Farr v. West 
Chicago Park Comrs., 167 Ill. 355, 46 


MUNICIPAL CORPORATIONS 


[§ 3207] (ec) 
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the court is not bound to accept the exact amount 
testified to as benefits by witnesses for either side.’° 


Original Affidavits. Where a stat- 


ute requires that all objections to the report shall 
be presented to the commissioners before the report 
is presented to the court for confirmation, no evi- 


dence against the report will be-received by the 


Subject to the 


Necessity for 


NE 893; Thorn v. West Chicago Park 
Comrs., 130 Ill. 594, 22 NE 520; In re 
Mississippi River Boulevard, 169 
Minn, 231, 211 NW 9; In re Concord 
St. Pav. Assessment, 148 Minn. 329, 
181 NW 859; Everington v. Minne- 
apolis Park Comrs., 119 Minn. 334, 
138 NW. 426. 

[a] Evidence held sufficient to 
show: (1) That an assessment 
against property was unreasonable, 
unjust, and void. Bensenville v. Chi- 
cago, ete., R. Co., 316 Ill. 352, 147 NE 
122. (2) That an assessment was 
made on erroneous principles of law 
and so exceeded special benefits as to 
be confiscatory. In re Mississippi 
River Boulevard, 169 Minn. 231, 211 
NW 9. (8) That assessors did not 
act on erroneous principles in as- 
sessing property as being specially 
benefited. Everington vy. Minneapolis 
Park Comrs., 119 Minn. 334, 138 NW 
426; In re Western Ave., 93 Wash. 
472, 161 P 381. (4) That certain 
property assessed was not benefited. 
In re Concord St. Pav. Assessment, 
148 Minn. 329, 181 NW _ 859. (5) 
That certain property within the as- 
sessment district was not assessed 
more than its proportionate share of 
the improvement. Clark v. Chicago, 
214 Ill. 318, 738. NH .358:). (6); That 
property assessed was not subject 
to assessment. Chicago v. Chicago 
R, Co5-282) Ill. -383,..118 NE 728. -¢7) 
That the construction of the im- 
provement had been completed before 
the final adoption of the ordinance. 
Paxton v, Bogardus, 201 Ill. 628, 66 
NE 8538. 

[b] Evidence held insufficient to 
show: (1) That improvement was un- 
necessary (Chicago v. Marsh, 238 Ill. 
254, 87 NE 319) (2) or unreasonable 
(Myers v. Chicago, 196 Ill. 591, 63 NE 
103%. (3) That the improvement 
ordinance was unreasonable. Ma- 
rengo v. Wichler, 245 Ill, 47, 91 NE 
758: Walker v. Chicago, 202 Ill. 531, 
67 NE 369. (4) That the benefit was 
equal to the amount assessed. Pe- 
oria v, Peoria R. Co., 274 Ill. 48, 113 
NE 170. (5) That the assessment 
was unjust and unequal or made upon 
a wrong basis. Hoquiam v. Moe, 97 
Wash. 99, 165 P 1055. 

[ec]. Bvidence held sufficient to 
make prima facie case for confirma- 
tion.—Nokomis v. Warsing, 295 Il. 
414, 129 NE 71; Winnetka v. Taylor, 
288 Ill. 624, 124 NE 348. 

{d] Number of witnesses. — (1) 
On the hearing of objections to the 
confirmation of an assessment, the 
fact that a larger number of wit- 
nesses have testified in favor of the 
objector does not necessarily deter- 
mine the weight of evidence, espe- 
cially where there is added to the 
testimony of the city the probative 
force of the commissioners’ report 


court which was not laid before the commissioners 
in proper time,” but original affidavits may be ad- 
mitted by the court on motion for confirmation to 
uphold the report of the commissioners, there being 
nothing in the statute forbidding this practice.” 

[§ 3208] cc. Weight and Sufficiency. Rules ap- 
plicable to the weight and sufficiency of evidence in 
civil actions generally’® apply in proceedings for the 
confirmation of an assessment.** 

[§ 3209] (f) Trial and Hearing.” 
ing the trial of actions generally,’® in so far as 
applicable, control in proceedings for confirmation 
of an assessment.”? 


Rules govern- 


passing on all objections. <A stat- 


and of the actual View of the prem- 
ises taken by the court. Chytraus 
v.. Chicago, 160 Tll. 18, 48 NE 335. 
(2) In special assessment proceed- 
ings, the fact that an equal number 
of witnesses testify on each side on 
the question of benefits does not pre- 
clude the court from finding that 
there is a preponderance of evidence 
on the question in favor of the peti- 
tioner for the confirmation of thé as- 
sessment. Conway v. Chicago, 219 
Ill. me 76 pe eae 
cope oO qui see infra 
3211-3215, ss 
See Trial [38 Cyc 1238 et seq]. 

77. Goodwillie v. Lake View, (Ill.) 
21 NE 817; and cases infra this sec- 
tion. 

[a] Continuance or adjournments. 
—(1) Refusal to grant a continuance 
to objectors on the ground of absent 
testimony on a hearing as to benefits 
is not a ground for reversal where no 
diligence in preparing for trial or 
reason why the witnesses were not 
present was shown. Franklin Park 
v, Franklin, 231 Ill. 380, 88 NE 214. 
(2) In a street improvement proceed- 
ing, where there had been over thirty- 
five adjournments of motion to con- 
firm the reports of commissioners, 
further adjournment would not be 
granted because of an application 
pending before the board of estimate 
to modify its action, where decision 
thereon had been delayed for over 
four years. In re Grandview Ave., 
165 NYS, 238. 

{[b] Order of admission of evi- 
dence.—In proceedings by munici- 
pality to assess benefits and damages 
by reason of street. improvements, 
petitioner has no right to introduce 
in chief evidence as to condition of 
parts of city not affected by improve- 
ment for purpose of comparison be- 
tween those lands and lands affected 
by improvement, and to show that in 
those parts of city under similar cir- 
cumstances improvements had been 
made to satisfaction of persons as- 
sessed therefor, and that property 
had been benefited to an extent equal 
to or greater than assessments. Hast 
St. Louis v. Vogel, 276 Ill. 490, 114 
NE 941. 

[c] Wiew of premises.—(1) The 
court may in its discretion permit 
the jury to view the premises in or- 
der to enable it better to understand 
the matter in controversy between 
the parties. Vane v. Evanston, 150 
Till. 616, 87 NE 901. (2) However, the 
purpose of such view is- merely to 
help the jury to a better understand- 
ing and application of the evidence 
‘and not to furnish it with independ- 


NE 306. 
Trial of case on affidavits.— 
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ute, providing that the court shall determine all 
questions except that property is assessed more 
than it is benefited or more than its proportionate 
share, does not require the court to pass on all 
objections if it finds one to be fatal.78 

Separate trials. The objectors are not entitled 
to demand separate trials as a matter of right." 
And such trials should not be allowed where it 
would involve the same inquiry as to separate pieces 
of property.®° Nevertheless, it is within the dis- 
cretion of the court to grant separate hearings to 
the different objectors in proper cases.*+ 

Jury trial. Under some statutes*? a party ob- 
jecting to the confirmation of a special assessment 
is entitled to a jury trial on the questions whether 
the property was assessed more than it was bene- 
fited and whether it was assessed more than its 
proportionate share of the cost of the improve- 
ment,®° unless, as may be done, the right to a jury 
trial is waived. It is the duty of the-jury to 
decide these issues under proper instructions as to 
the law from the court;8> and they are the only 


MUNICIPAL CORPORATIONS 


[§ 3209 


decision.8° But before calling a jury to determine 
the questions which the statute declares shall be 
submitted to them the court must determine all 
legal questions preliminary to the question whether 
a jury should or should not be ecalled;*’ and it has 
no discretion to take these questions under advise- 
ment until after a trial by jury.’ Furthermore, 
only such objections as question the amount of bene- 
fits returned against the objectors’ premises can 
create the necessity for a submission of the assess- 
ment to the jury.8® <A different rule applies in re- 
spect of proceedings to confirm a special tax;%° 
here no right to a jury trial of the question of bene- 
fits exists because by statute the determination of 
the council in imposing the special tax is made final 
upon the question of benefits.*+ 

Questions for court and jury. Where the statute 
expressly designates the questions which may be 
submitted to the jury in confirmation proceedings, 
and provides that the court shall determine all other 
questions, its designation is exclusive and no other 
questions may be submitted to, or determined by, 


issues which may be submitted to 


It is not prejudicial error to try the 
case on affidavits, with permission to 
objectors to apply to be permitted to 
offer oral testimony in addition. 
Everington v. Minneapolis Park 
Comrs., 119 Minn. 334, 138 NW 426. 

{e] Production of books and pa- 
pers.——Objectors cannot complain 
that the court refused to aid them in 
getting books and papers needed 
when the court gave them all the 
process requested. Cody v. Cicero, 
2031 Tle. O22... 64) NG, 8b9. 

[f] Right to open and close.—On 
the hearing of objections to the con- 
firmation of a special tax to pay for 
street improvements the city is .en- 
titled to open and close the argument, 
Peru v. Bartels, 214 Ill. 515, 73 NE 
755, 

[g] Taking papers to jury room. 
—The jury should not be permitted 
to take with them for consideration 
the objections filed to the confirma- 
tion of the assessment, and although 
this is done without order of court, 
it is prejudicial error as the jury is 
likely to believe that they are en- 
titled to consider the objections in 
arriving at a decision. West Frank- 
fort v. A. C. Marsh Lodge No. 496 
I, O. O. F., 315 Ill. 82, 145 NE 711. 

[h] Waiver of objections based on 
misunderstanding as to basis of bene- 
fits.—-Where, in proceedings to con- 
firm a special assessment, a property 
owner who objected to the confirma- 
tion was misled during the examina- 
tion of one of her witnesses as to the 
basis on which the assessment was 
to be made, and the court afterward 
made a ruling showing that she was 
mistaken, by her failure to recall her 
witness and her cross-examination of 
a witness of the city, who testified 
as to the benefits on a basis which 
the court held to be a correct one, 
she waived her objection, based on 
her misunderstanding of the basis on 
which the benefits were to be as- 
sessed. Chicago v, Wilshire, 243 Ill. 
123, 90 NE 245. ° 

7g. Highland Park vy, Gail, 276 Ill. 
24, 114 NE 563. 

79. Peo. v. Carter, 210 Ill. 122, 71 
NE 369; Browning v. Chicago, 155 Ill. 
314, 40 NE 565; Fagan v. Chicago, 84 
Til, 227; Guild v. Chicago, 82 Ill. 472. 

80. Peo. v. Carter, 210 Ill. 122, 71 
NE 369: Fagan v. Chicago, 84 Ill, 227. 

81. Peo. v. Carter, 210 Ill. 122, 71 
NE 369; Dickey v. Chicago, 164 Ill. 
37, 45 NE 5387; Bliss v. Chicago, 156 
Ill. 584, 41 NE 160; Wells v. Chicago, 
156 Ill. 148, 40. NE 567; Browning y. 
Chicago, 155 Ill, 314, 40 NE 565. 

fa] “It may be in the interest of 
property owners that there should be 


the jury for its | the jury. 


separate hearings of objections of a 
different nature or relating to dif- 
ferent classes of property for the 
purpose of giving to separate owners 
speedy and inexpensive hearings 
upon the questions in which they are 
interested. The hearing of numerous 
different objections together might 
be very burdensome and expensive to 
property owners by requiring the at- 
tendance of attorneys for long peri- 
ods of time and filling the record 
with evidence in support of objec- 
tions in which they are not inter- 
ested.” Peo. v. ‘Carter, 210 Ill. 122, 
126, 71 NE 369. 

eemnate judgments see infra § 


82. See Houston vy. Chicago, 191 
Ill. 559, 61 NE 396, 898 (‘if it be ob- 
jected on the part of any property as- 
sessed for such improvement, that it 
will not be benefited thereby to the 
amount assessed thereon, and that it 
is assessed more than its proportion- 
ate share of the cost of such im- 
provement, ... the court shall em- 
panel a jury to try the said issue’’). 

83. Highwood v. Chicago, etc., R. 
Co., 276 Ill, 98, 114 NE 585; East St. 
Louis: ‘v.'| Illinois” Cent. «Ri Co.; 238 
Ill. 296, 87 NE 407; Doran v. Mur- 
physboro, 225 Ill. 514, 80 NE 3238; 
Bradford vy. Pontiac, 165 Ill. 612, 46 
NE 794; Illinois Cent, R. Co. v. We- 
nona, 163 Ill. 288, 45 NE 265; Watson 
y. Chicago, 115 Ill, 78, 3 NE 430. 

[a] Rule applied.—Where, at the 
hearing on objections to a paving as- 
sessment levied on railroad property, 
it appeared that the paving would im- 
prove the means of access to the sta- 
tion grounds and might result in en- 
hanced value of the property, the 
question whether there was any bene- 
fit to the grounds and the extent of 
such benefit, if any, was for the jury. 
Highwood v. Chicago, etc., R. Co., 276 
Ill. 98, 114 NE 585, 

84. Doran v. Murphysboro, 225 Ill. 
514, 80 NE 323. 

[a] Effect of waiver of jury.— 
Where a jury is waived, the court 
passes on. the questions .of fact 
whether property is assessed more 
than it is benefited or more than its 
proportionate share of the cost of the 
improvement. Kankakee vy. Illinois, 
etc., R. Co., 257 Ill. 298, 100 NH 996; 
Highland Park v. McMullin, 249 I11. 
568, 94 NE 966; Clark vy. Chicago, 214 
Til. 318, 73 NE 353. 

85. Goodwillie v. Lake View, (Ill.) 
21 NE 817. 

86. See infra text and note 89. 

87. Title Guarantee, etc., Co. v. 
Chicago, 162 Ill. 505, 44 NE 832. See 
Hammond vy, Leavitt, 181 Ill. 416, 54 


NE 982 (as sustaining this: view). 

88. Title Guarantee, etc., Co. v. 
Chicago, 162 Ill. 505, 44 NE 832, 

89. Goodwillie v. Lake View, 137 
Ti '6 2. 27. NE) V5. 

90. Nokomis v. Zepp, 246 Ill. 159, 
92 NE 809; Davis v. Litchfield, 155 
. 384, 40 NE 354. 

91. See cases supra note 90. 

[a] Distincticn between special 
assessment and special tax proceed- 
ings.—In a special assessment pro- 
ceeding the question for the jury is 
whether the property owner_ object- 
ing to the assessment has been as- 
sessed more than his proportionate 
share of the cost of the improvement, 
while in a special tax proceeding he 
cannot be heard on such a question 
before the court or- jury. Nokomis 
v. Zepp, 246 Ill. 159, 92 NE 809. 

92. Carlinville v. Anderson, 303 
Tll. 247, 135 NE 407; Lincoln v. Chi- 
cago, ete., R. Co., 262 Til. 11, 104 NE 
277; Bast St. Louis v. Illinois Cent.: 
R. Co., 238 Ill. 296, 87 NE 407; North- 
western Univ. v. Wilmette, 230 II. 
80, 82 NE 615; Doran v. Murphys- 
boro, 225 Ill. 514, 80 NE 323: Wells 
v. Chicago, 202 Ill. 448, 66 NE 1056; 
Houston: v. Chicago, 191 Ill. 559, 61 
NE 396; Gage v. Chicago, 146 Ill. 499, 
34 NE 1034; Goodwillie v. Lake View, 
VST SDE be 27 NS. , 

[a] Benefits from improvement.— 
The only questions for the jury to 
decide in proceedings to confirm a 
Special assessment are whether the 
property of the objector is assessed 
more than it is benefited by the im- 
provement, or more than its propor- 
tionate share of the cost of the im- 
provement. Chicago v. Hulbert, 235 
Ill. 204, 85 NH 222; Peoria v. Smith, 
232 Ill. 561, 88 NE 1061; Northwest- 
ern Univ. v. Wilmette, 230 Ill. 80, 82 
NE 615; Givins y. Chicago, 188 Ill. 
348, 58 NE 912; Clark v. Chicago, 166 
Ill, 84, 46 NE 730. 

[b] Necessity for improvement.— 
The jury has no power to determine 
whether the proposed improvement 
is necessary. The municipal authori- 
ties are the sole judges of the neces- 
sity for an improvement. North- 
western Univ. v. Wilmette, 230 Tll. 
80, 82 NE 615; Lingle v. West Chi- 
cago Park Comrs., 222 Tll. 384, 78 NE 
794; Houston v. Chicago, 191 Ill. 559, 
61 NE 396; Cram vy. Chicago, 138 Ill. 
506, 28 NE 757. 

[c] Relative benefits.—The ques- 
tion of relative benefits to different 
pieces of property from a local im- 
provement is a question for the 
court. Lincoln v. Chicago, ete., R. 
Co., 262 Ill, 11, 104 NE 277; Mercy 
Hospital v. Chicago, 187 Til. 400, 58 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Instructions. Rules as to instructions in civil 
actions generally? apply in proceedings of the char- 
acter under consideration.®* 

Verdict and findings. Where it is provided by 
statute that, if it appears that the premises of an 
objector are assessed more than they are benefited, 
the jury shall so find, a verdict declaring that the 
property is not assessed more than it will be bene- 
fited or more than the proportionate share of the 
cost of the improvement is sufficient without stating 
that the property was specially benefited.®® If the 
jury should find that any of the property was as- 
sessed more or less than it is benefited or more or 
less than ‘its proportionate share of the cost, they 
should state in their verdict the amount or amounts 
for which the property should be assessed.°® Where 
the jury make reductions in assessments of most 

_ of the objectors, the court is without authority, after 

discharge of the jury, to amend the verdict by mak- 
ing proportionate reductions in the assessment of 
other objectors;®" but the validity of the reduc- 
tions in the assessments by the jury is not affected 
by the erroneous action of the court in reducing 
the assessment of other objectors, the verdict being 
several as to each of the property owners whose 
assessments were reduced.®® While it is essential 
as a general rule that the findings of the court 
should cover all the issues of fact and that they 
NE 353. To same effect Oak Park v. 
Swigart, 266 Ill. 60, 107 NE 158. 

[d} Uncertainty of description.— 
The question whether a description 


of an objector’s land was so vague 
and uncertain as to be void is for 


whether 
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derson, 303 Ill. 247, 135 NE 407. 

[ad] Omission of material issue.— 3. 
An instruction that the question was 
the market value of the 4, 
property after the improvement was 5. 
greater than before is erroneous for 


[44 C.J3.] 717 


should be sufficient to authorize the judgment en- 
tered,®® findings on an issue not determinative of 
the case are not essential. 

Assessments to pay for land condemned for im- 
provement. Proceedings to condemn land for a 
street and special assessment proceedings to pay 
the cost thereof are separate,? and the hearing pro- 
vided for the confirmation of assessments for bene- 
fits from such improvements constitutes a separate 
proceeding from the proceeding to condemn land for 
the improvement, although both the condemnation 
proceedings and the assessment were authorized by 
the same ordinance.* And it is accordingly held 
that the question as to whether one’s land is bene- 
fited by the improvement cannot be determined in 
the condemnation proceedings but only at the hear- 
ing for the confirmation of the assessment.* 

[§ 3210] (g) Grounds for Modification or Vaca- 
tion. Generally speaking the court is authorized 
to modify or set aside an assessment on the ground 
that the commissioners in making the assessment 
applied an erroneous principle of law;° or acted 
under a misapprehension of law® or under a demon- 
strable mistake of fact;’ or that their action was 
fraudulent® or arbitrary® or constituted an abuse 
of discretion ;?° or that the assessment plainly vio- 
lates legal rights or principles of justice;!! or that 
‘‘substantial error’’ is shown.12 And conversely, 
Co., 73 Wash. 693, 132 P 633. 

Seattle v. McElwain, 75 Wash. 
134 P 1089. 
Seattle v. McElwain, supra. 


In re Concord St. Pav. Assess- 
ment, 148 Minn, 329, 181 NW 859; 


375, 


the court, although the actual loca- 
tion of the property is for a surveyor. 
Cicero v. Chicago, etc., R. Co., 270 Il. 
606, 110 NE 811. 

[e] Assessment not proportionate 
to cost of improvement.—An objec- 
tion that the assessment of certain 
property was unjust in proportion to 
the cost of the improvement as com- 
pared with that of other property is 
a question of law for the court and 
not to be submitted to the jury. Oak 


Park v. Zwigart,-266 Ill. 60, 107 NE 
158. 
93. See Trial [38 Cyc 1594 et seq]. 


94. Carbondale v. Walker, 240 Ill. 
18, 88 NE 296; Cody v. Cicero, 203 Ill. 
322, 67 NE 859; Thomas v. Chicago, 
152 Ill. 292, 38 NE 923; Illinois Cent. 
R. Co. v. Chicago, 141 Ill. 509, 30 NE 
1036; Maywood Co. v. Maywood, 140 
Tl. 216, 29 NE 704; Green v. Spring- 
field, 130 Ill. 515, 22 NE 602; Walters 
v. Lake, 129 Ill. 23,-21 NE 556; Hyde 
Park vy. Washington Ice Co., 117 Ill. 
233, 7 NE 523. 

[a] Improper refusal of instruc- 
tion.—In a proceeding to assess a 
railroad’s right of way donated to 
the railroad for that sole purpose it 
is error to refuse to instruct that the 
company cannot lawfully apply the 
land to any purpose other than such 
as is necessary for the operation and 
maintenance of its railroad. [Illinois 
Gent. R. Co. v. Chicago, 141 Ill. 509, 
30 NE 1036. 

[b] Imstructions improperly ex- 
cluding evidence.—An instruction, 
that the jury is not bound by the as- 
sessment made in the assessment roll 
put it is for it to ascertain from the 
evidence how much the property of 
the objectors is benefited by the pro- 
posed improvement, is expressed in 
such a way ag to impress the jury 
with the idea that the assessment 
roll is a part of the evidence and is 
properly refused. Walters v. Lake, 
129 Ill. 28, 21 NE 556. 

[c] Instructions not applicable to 
facts.—Instructions, although  con- 
taining a correct statement of the 
law, should not be given, where they 
relate to matters with which the jury 
have no concern. Carlinville v. An- 


leaving .out of view the cause of the 
increase in value. Mittel v. Chicago, 
9 Til. A. 534. 

[e] Designating form of verdict. 
—(1) Where the evidence varies as 
to the amount of benefits, the court, 
when requested by the _ objector, 
should give a form of verdict by 
which the jury are to find the amount 
in which the property was benefited, 
in case they believe that it was not 
benefited to the amount of the as- 
sessment. Lincoln v. Chicago, etc., 
R. Co., 262 Ill. 11, 104 NH 277. (2) 
An instruction, that if the jury found 
the issues for petitioners the form of 


their verdict should be, “We, the jury,,. 


find the premises of objectors are not 
assessed more or less than their pro- 
portionate share of the cost of the 
improvement, and that they are not 
assessed more or less than they will 
be benefited by the proposed improve- 
ment,’”’ does not take from the jury 
their statutory right to reduce the 
assessment against the petitioners’ 
property, and is not erroneous. May- 
wood Co. v. Maywood, 140 Ill. 216, 
29 NE 704. : 

McLennan v. Chicago, 218 Ill. 


95. 
62,10 INE 762, 
96. Illinois Cent, R. Co. v. Chi- 


cago, 141 Ill. 509, 30 NE 1036: Wal- 
ters ¥v.. Lake, 129 111. 23,21 NE 656. 


97. Belleville v. Mitchell, 273 Ill. 
136, 112 NE 368. 

98, Belleville v. Mitchell, supra. 

99. In re Mississippi River Boule- 


vard, 169 Minn. 231, 211 NW 9. 

1. Pike v. Chicago, 155 Ill. 656, 40 
NE 567; In re Mississippi River 
Boulevard, 169 Minn. 231, 211 NW 9. 

[a] Thus (1) a finding as to the 
matter of title acquired by the city 
in condemnation proceedings is not 
essential to support a judgment re- 
ducing an assessment. In re Missis- 
sippi River Boulevard, 169 Minn. 231, 
211 NW 9. (2) Objectors cannot de- 
mand a special finding on questions 
relating to the basis on which the as- 
sessment was made, since that is not 


an ultimate fact in the controversy. 


Pike v. Chicago, 155 Ill. 656, 40 NE 
567. 
2. Spokane vy. Pittsburg Land, etc., 


Hughes v. Farnsworth, 137 Minn. 295, 
163 NW 525. 

6. Denver v. Lathan, 57 Colo. 371, 
141 P 462; Phipps v. Denver, 57 Colo. 
205, 140 P 797. 

7. In re Concord St. Pav. Assess- 
ment, 148 Minn. 329, 181 NW 859; 
Hughes v. Farnsworth, 137 Minn. 295, 
163 NW 525. 

8. Nelson v. Chicago, 196 Ill. 390, 
63 NE 738; In re Concord St. Pav. As- 
sessment, 148 Minn. 329, 181 NW 859; 
Hughes v. Farnsworth, 137 Minn, 295, 
163 NW 525; In re Boulevard, 185 
App. Div. 315, 173 NYS 28; Matter of 
Albany Heights Realty Co., 162 App. 
Div. 647, 147 NYS 955 [aff 213 N. Y. 
653 mem, 107 NH 1073 mem]; Seattle 
v. Puget Sound Tract., ete., Co. 91 
Wash. 567, 158 P 252; In re Westlake 
Ave., 40 Wash. 144, 82 P 279. 

9. See In _re Orcas. St., ete. 87 
Wash. 218, 151 P 506 [writ of error 
dism 247 U. S. 525, 38 SCt 578, 62 
L. ed. 1248] (recognizing rule). 

Peo. v. Omen, 290 Ill, 59, 121 


10. 
NE 860. 
11. Matter of Starr St., 73 Misc. 


380, 131. NYS 71. 

12. Matter of Albany Heights 
Realty Co., 162 App. Div. 647, 147 
NYS 955 [aff 213 N. Y. 653 mem, 107 
NE 1073 mem]. 

[a] What is not “substantial er- 
ror.”—Under the charter of the city 
of New York authorizing the vaca- 
tion or modification of an assessment 
where fraud or substantial error is 
shown, the fact that the board of 
estimate and apportionment in mak- 
ing assessments for grading a street 
including the filling of a gravel pit 
located in the city did not impose 
upon the city the whole cost of re- 
filling the pit does not constitute 
“substantial error’ within the mean- 
ing of the statute merely because it 
does not meet the court’s ideas of 
absolute justice. Whether it should 
have assumed the whole expense of 
filling in the excavation as a matter 
of indulgence, generosity, or of ab- 
stract justice was a question to be 
determined by the proper officers in 
good judgment and sound discretion, 
but the result of such determination, 


718 [44.6.5.] 
in the absence of some special statutory provision 
to the contrary,'* the determination of the commis- 
sioners will not be reviewed in the absence of a 
showing of fraud,!* manifest error,® the adoption 
of an erroneous principle of law,!® or abuse of 
diseretion;'? or that,the commissioners acted arbi- 
trarilyt® or were guilty: of misconduct;'® or pro- 
ceeded on a fundamentally wrong basis;?° or that 
the assessment is clearly inequitable and unjust.?? 
The courts will not annul an assessment merely 
because they may disagree with the city authorities 
as to the manner in which the street should have 
been improved.?2 And it has been held that, where 
the board of revision modifying assessments for 
grading a street did not act on an erroneous theory, 
the fact that the original assessments were based 
on an erroneous theory did not authorize the court 
to vacate or modify the assessment as modified by 
the board.” 

[§ 3211] (h) Scope of Inquiry and Powers of 
Court—aa. In General. The scope of inquiry in pro- 
ceedings to confirm'a special assessment or tax 1s 
largely a matter of statutory regulation,** and in 
passing on objections to confirmation, the court must 
keep within the issues raised by the objections.”° 
The court may consider objections based on the 
ground that the council was without authority to 
pass the ordinance which constituted the foundation 
of the confirmation proceedings ;*° that the improve- 
ment/is not a local improvement for which an assess- 
ment may be levied;?’ that the council has abused 
its discretion in determining the nature and charac- 
ter of the improvement and when it should be made 
and the manner of its construction ;7° that the ordi- 
nance designating the material to be used in making 
the improvement was so oppressive and unreasonable 
as to be void;”® that contrary to express statutory 
provision different parts of a single lot owned in 
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severalty were assessed as an entirety;*° that a 
tract of land owned by one person was arbitrarily 
divided and each part separately assessed;** and 
that the method of assessment adopted was adopted 
for the purpose of evading statutory requirements 
as to publication of the improvement ordinance.** 
So it has been held that, if by reason of misrepresen- 
tations by the council that a property owner’s prop- 
erty is exempt from assessment he should fail to 
appear before the commissioners in reference to the 
assessment, or before court on motion to confirm the 
report, the court has inherent power to reopen the 
matter.3? On the other hand, the court will not con- 
sider an objection that property assessed had been 
previously assessed for other improvements.** Nor 
can a question as to the qualifications of a city 
engineer be raised in proceedings of this character.** 
And damages claimed by a property owner by rea- 
son of the improvement cannot be determined in 
proceedings for the confirmation of an assessment 
to pay for it;°° he has a remedy by an appropriate 
action.*7 So also the legal existence of the board of 
local improvements which signed the recommenda- 
tion for constructing the improvement and the ordi- 
nance and estimate of cost cannot be attacked by 
property owners on objections to confirmation of 
special assessments.*® And in the absence of fraud 
or mistake on the part of those appointed by law to 
estimate the cost of improvement, the property 
owner cannot interpose as a defense to confirmation 
proceedings that the actual cost will be less than 
the estimated cost because after the improvement 
is completed in accordance with the ordinance the 
property owner cannot be compelled to pay more 
than its actual cost.*? 

Trivial objections. Where the amount of the as- 
sessment objected to is so small in proportion to 
the cost of the entire improvement that it falls 


one way or the other, cannot be said 
to constitute:a “substantial error,” 
in the meaning of the statute, simply 
because it may not meet our ideas of 
absolute justice. Matter of Albany 
Heights Realty Co., 162 App. Div. 647, 
147 NYS 955 [aff 213 N. Y. 653 mem, 
107 NE 1073 mem]. 

13. See cases infra this note. 

{a] In Minnesota, under a statute 
providing for a system of public 
grounds for one of its cities and un- 
der the charter of that city, upon the 
assessments coming before the court 
for confirmation, the court is not lim- 
ited to considering whether the board 
of public works: exercised its judg- 
ment, and whether there was fraud 
or demonstrable mistake of fact in 
the assessment, but it reviews, cor- 
reects, and revises the assessment. 
State v. Ensign, 55 Minn. 278, 56 NW 
4006; State v. Hennepin County Dist. 
Ct., 838 Minn. 235, 252, 22 NW 625, 632. 
- 14, Chicago v. McKinlock, 256 Ill, 
38, 99 NE 858; Chicago v. Davis, 253 
Tll. 404, 97 NE 700; Betts v. Naper- 
ville, 214 Ill. 380, 738 NE 752; Dan- 
forth. v. Hinsdale, 177, Ill. 579, 52 
NE 877; Allen v. Chicago, 176 Ill, 113, 
52 NE: 33; Latham v. Wilmette, 168 
Ill. 153, 48 NE 311;. Wright v. Chi- 
cago, 48 Ill. 285; Matter of New York, 
106 App. Div. 31, 94 NYS 146 [aff 185 
N. Y. 601 mem, 78 NE 1101 mem]; 
In Plies cares Ave., 40 Wash, 144, 82 
0 Ae AS 

15. Matter of New York, 150 App. 
Div. 223, 1384 NYS 926; Matter, of 
New York, 150 App. Div. 131, 1384 
NYS 1074; Matter of East 176th St., 
85 App. Div. 347, 88 NYS 433; Matter 
of Fifth Ave., 91° Hun: 259, 36 NYS 
141; Matter of Fifty-Fifth St., 98 
Misc. 156,'162 NYS 754 [rev on other 


grounds 181 App. 
NYS 1099 mem]. 

16. Matter of New York, 106 App. 
Div. 31, 94 NYS 146 [aff 185 N. Y. 
601 mem, 78 NE 1101 mem]; Matter 
of Fifth Ave., 91 Hun 259, 36 NYS 141. 

17. Matter of New York, 162 App. 
Div. 398, 147 NYS 333; Matter of New 
York,’ 150 “App! ' Div. 223, 134 NYS 
926; In re Fifty-Fifth St., 98 Misc. 
156, 162 NYS 754 [rev on other 
grounds 181 App. Div. 941 mem, 167 
NYS 1099 mem], 

18. In re Public Playground, 93 
Misc. 289, 157. NYS 991; In re Orcas 
St., etc., 87° Wash. 218, 151 P 506 
[writ of error dism 247 U. S. 525, 38 
SCUTb78;" 62) ue ed. L24si" 

19. Matter of Fifth Ave., 91 Hun 
259, 36 NYS 141 [aff 152 N. Y.' 648 
mem, 46 NE 1147 mem]. 

20. In re Orcas St., etc., 87 Wash. 
218, 151 P 506 [writ of error dism 247 
U.S. 525, 38 SCt 578, 62 L. ed. 12487]. 

21. Chicago v. McKinlock, 256 Ill. 
38, 99 NE 858; Betts v. Naperville, 
and TH, .880,.-78 SNE 752)) Alleni iy: 
Chicago, 176 Tll. 118, 52 NE 33: Mat- 
ter of New York, 162 App. Div. 398, 
147 NYS 333. 


Div. 941 mem, 167 


22. Knickerbocker Co. vy. Seattle, 
69 Wash. 365,;' 124 P 922. 

23. Matter of Albany Heights 
Realty Co., 162 App. Div. 647, 147 


NYS 955 [aff 213 N. Y. 6538 mem, 107 
NE 1073 mem]. 

24. See statutory provisions; and 
gargs infra this section and §§ 3212-— 

25. In re Washington Park, 3 N. 
Y. Super. 283; Spokane vy. Curtiss, 66 
Wash. 555, 120 P 70. 

26. Chicago v. Farwell, 260 Tl. 


565, 103 NE 606 (ordinance void as} 


omitting some of the property pro- 


posed to be taken or damaged by the 
proposed improvement and which in- 
cludes property not within the limit 
of the improvement). 

27. Waukegan v. DeWolf, 258 Ill. 
374, 101 NE 532, 45 LRANS 918, Ann 
Cas1914B 538; Morgan Park v. Wis- 
wells 155 Tate 40 NE 611; Bloom- 
ington y. Chicago, etc., R. oO. 

Ill. 451, 26 NE 366. Con a 
5 - Omen, 290 Tl}, 59, 12 
NE_ 860 5, a 


Lamb y. Chicago, 219 Til. 
76 NE B48. © aa 

30. apieralski v. West Chicago 
Park Scr 260 Ill. 628, 103 NE Bat. 

rooks y. Chicago, 168, Ill. 2 
48 ae eile is Me 

32. elson v. Chicago, 196 Ill. 39 
63 NE 738. ie i 

i n re Boulevard, 185 App. Div. 
315,~1738 NYS 28, sy a 

34 Inre Ninth Ave., 79 Wash. 674 
141 P 61; In re Third, etec., Aves., 55 
Wash. 519, 520, 104 P 799. 

“It was immaterial that the lot in 
question had been assessed in a large 
amount for other improvements. The 
only question to be determined was, 
could it be, and was it properly, as- 
sessable as receiving a special bene- 


fit from this improvement.’ In re 
Third, etc., Aves., supra, 
35. Heiple v. Washington, 219 Tl. 


604, 76 NE 854, 

36. White vy, Alton, 149 Tll. 626, 37 
NE 96; Botsford v. Elgin, 213 Til, A. 
598; Spokane v. Onstine, 86 Wash. 4, 
79S Pi: 

HAG Ree ee § 2631 et seq. 

a okomis v. Warsing, 29 ll. 
414, 129 NE 71. fi ies 

39. _ Chicago y. Davis, 253.11]. 404, 
97 NE 700; Danforth v. Hinsdale, 177 
Til, 579, 52 NE 877. 


For later cases, developments and changes-in the law see cumulative Annotations, sanie title, page and note number, ~~ 
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within the maxim, De minimis non curat lex, the 
objection will not be considered.?° 

Necessity for improvement. In proceedings to 
confirm a special tax the court is without power to 
review the determination of the council that the 
unprovement for which the tax was assessed is 
necessary,*+ the determination of the council being 
conclusive.4? And in proceedings to confirm a spe- 
cial assessment for an improvement, an objection 
that the improvement is not necessary will be over- 
ruled where no evidence is introduced to show that 
_the improvement ordinance is void because unrea- 
sonable.** 

[§ 3212] bb. Territory Included in Assessment 
District.** In Illinois, upon the filing of the as- 
sessment roll, 1t is presumed that the officer or 
officers making the assessment did their duty,** and 
their judgment as to what property shall be included 
and what omitted from the assessment district is 
conclusive*® in the absence of fraud.47 

In New York it has been held that exercise of 
its discretionary power by a board in determining 
an assessment area will not be reviewed on a motion 
for confirmation,*® but only in some direct proceed- 
ing against the-board.*® 

In Washington it has been held in proceedings 
to confirm an assessment roll that the court in re- 
viewing the assessment cannot direct the exact limits 
of territory that should be ineluded in an assessment 
district.°° And as a general rule the limits of the 
special assessment district as fixed by the commis- 
sioners will not be disturbed in the absence of evi- 
dence showing arbitrary action on their part,°! or 
that they have acted fraudulently®? or have pro- 
ceeded upon a fundamentally wrong basis.°* Never- 
theless, the court, under statutory authority to re- 
view, revise, modify, set aside, or confirm an assess- 
ment roll,°* can order to be included property 
arbitrarily omitted from the assessment which is 
manifestly within the area of benefits;°> and the 
court is not bound by a declaration in the initial 
ordinance that the property included in the district 
is the only property to be specially benefited by the 
improvement,*® and, on the other hand, it can order 


40. Chicago v.’ Wilshire, 238 Ill. 
317, 87 NE 383 (total assessment for 


a street improvement of twenty-|157 P 859. 
seven thousand dollars and assess- 57. 
ment objected to less than five dol- 

lars). 


41. Carlinville v. Anderson, 303 Co.; supra, 
Till. 247, 1835 NE 407; Rock Island v. ae 


Marshall, 263 Ill. 133, 104 NE 1008. | 309 
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Wash. 556, 162 P 989, LRA1918C 194; [a] 
Eggerth—v. Spokane, 


Seattle v. Puget Sound Tract., 
etc., Co., 91 Wash. 567, 158 P 252. 
58. Seattle v. Puget Sound Tract., 


Generally see supra §§ 38097—] the 
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that property included in the district be omitted 
and excluded therefrom where it is manifest that it 
cannot be specially benefited,®’ which, it has been 
said, is not the substitution by the court of an entire 
new district or area of benefits.>8 

[§ 3213] cc. Apportionment of Cost of Improve- 
ment between City and Property Owners.®? In 
Illinois, in proceedings to confirm a ‘‘special tax,’’ 
the court is without power to review the decision of 
the city authorities in the matter of the appor- 
tionment of the cost of the improvement between 
the city and the property owners;®° and, as a con- 
sequence of this rule, the court is without power to 
make an order that a deficiency caused by deduc- 
tions of particular assessments of a special tax shall 
be taxed against the city.°t On the other hand, 
in proceedings to confirm a ‘‘special assessment,’’ 
the decision of the city authorities as to whether a 
part of the expense of the improvement shall be 
assessed against the city and if so, how much, is 
subject to review by the court;°? and it is the duty 
of the court to do so when its power in that regard 
is invoked by proper objections,®* and, if the facts 
warrant it, to revise and change the distribution 
of the cost of the improvement between the ,city 
and the property owners so as to make the assess- 
ment a just and equitable one.** 

Under Greater New York Charter*®® the decision 
of the board of estimate and apportionment as to 
the apportionment of the cost of an improvement 
between the city and property owners is subject 
to review in case of fraud or substantial error.*¢ 

In Washington the court, in proceedings to confirm 
an assessment, may review the action of the commis- 
sioners in apportioning the amounts to be borne re- 
spectively by the city and the property owners;°" 
but in general the action of the commissioners in this 
regard is held conclusive in the absence of fraud, 
mistake of fact or law, or arbitrary action amount- 
ing to a manifest abuse of discretion.®® 

[§ 3214] dd. Apportionment of Cost of Improve- 
ment between Property Owners.°® In Illinois, as 
elsewhere shown, the court, in proceedings to con- 
firm a special assessment, must empanel a jury to 


Under earlier. legislation in 
Illinois it was uniformly held both in 
proceedings to confirm a “special tax” 
and in proceedings to confirm a “spe- 
cial assessment” that the court was 
without power to review or change 
the distribution made of the cost of 
improvement between the city 
and the property owners assessed. 


91 Wash, 221, 


42. See cases supra note 41; and 60. Carlinville v. Anderson, 303] Billings v. Chicago, 167 Ill. 337, 47 
supra § 3209 text and note 91. Ill, 247, 185 NE 407; Peo. v. Ford, | NE 731; Leitch v. La Grange, 138 Til. 
43. Clark vy. Chicago, 214 Tll, 318, | 289 Ill. 550, 124 NE 549; Lovington v. | 291, 27 NE 917; Walters v. Lake, 129 
73 NE 358. Gregory, 287 Ill. 169, 122 NE 504;| Ill. 28, 21 NH 556; Sterling v.. Galt, 
44, Direct actions attacking valid-| Watseka v. Orebaugh, 266 fll. 579,]117 Ill. 11, 7 NE 471; Watson v. Chi- 


ity of district or to enjoin interfer- 
encs therewith see supra § 2974. 
45. Chicago v. McKinlock, 256 Ill. 
38, 99 NE 858. See also supra § 3144. 
46. Latham v. Wilmette, 168 Ill. 
153, 48 NE 311. See also supra § 3147, 
47. Latham v. Wilmette, supra. 
48; In re Cotton St., 151 NYS 639. 
49. In re Cotton St., supra. [a] 
50. Seattle v. Puget Sound Tract., 
etc., Co., 91 Wash. 567, 158 P 252. 
51. In re Ninth Ave., 79 Wash. 
674, 141 P 61; Spokane v. Miles, 72 
Washo leds Pr 206: 
52. Spokane v. Miles, supra. 
53. Spokane vy. Miles, supra. See 61. 
also supra § 2974. 111. 
54. See cases infra note 55. 62. 
55. Horton Inv. Co. v. Seattle, 94 
Wash, 556, 162 P 989, LRA1918C 194; 
Seattle v. Puget Sound Tract., etc., 
Co., 91 Wash. 567, 158 P 252; Eggerth 
v. Spokane, 91--Wash.--221, 157--P -859. 
56. ‘Horton Inv. Co. v. Seattle, 941111. 


Hospital v. 
NE 353; 


107 NE 887; Ottawa v. Colwell, 260 
Ill. 548, 108 NE 573; Hast St. Louis 
vy: Illinois: Cent, R. Co:,-238-111, 
87 NE 407; Beckett v. Chicago, 218 63. 
Till. 97, 75 NE 747; Peru v. Bartels, 
214 Ill. 515, 73 NE 755; Birket v. Pe- 64. 
oria, 185 Ill. 869, 57 NE 30; Jackson- 
ville v. Hamill, 178 Ill. 235, 52 NE 949. 65. 
Their action is 
when the city authorities determine 
as to whether the city shall bear any 
portion of the cost of the improve- 
ment, and, if so, how much shall be 
assessed against it. i 
this note; and supra § 3129. 67. 
Carlinville v. 
247, 135 NE. 407. 
Lovington v. Gregory, 287 Ill. 
169, 122 NE 504; Peoria v. Smith, 232 
Ill. 561, 88 NE 1061; Graham v. Chi- 
cago, 187 Ill. 411, 58 NE 393; Mercy 68. 
Chicago, 187 Ill. 400, 58 
Middaugh v. Chicago, 187 69. 
230, 58 NE 459. 


cago, 115 Ill. 78, 3 NE 430; Bigelow 
v. Chicago, 90 Ill, 49; Fagan v. Chi- 


296, | cago, 84 Ill. 227. 
Merey Hospital v. Chicago, 
187 Ill. 400, 58 NE 3538. 
Graham v. Chicago, 187 Tll. 


411, 58 NE 393. 
L. (1901) ¢ 466 §§ 959-962. 
conclusive, 66. Matter of Albany Heights 
Realty Co., 162 App. Div. 647, 147 
NYS 955 tate 213 N. Y. 653 mem, 107 
NE 1073 mem]. 
“Substantial error’ see supra § 
See cases supra | 3210 ; 
In re Empire Way, 100 Wash. 
636, 171 P 1010; Spokane v. Gilbert, 
61 Wash. 361, 112 P 380; Seattle y. 
Sylvester-Cowen Inv. Co., 55 Wash. 
659, 104 P 1121; In re Westlake Ave., 
40 Wash. 144, 82 P 279. 
In re Westlake Ave., 
See also supra § 3129. 
Generally see supra §§ 3100— 


Anderson, 303 


Supra. 


3133. 


720 [44 C.J.] 
determine whether land of a party objecting to the 
assessment has been assessed more than its propor- 
tionate share.7° But in proceedings to confirm a 
special tax a different rule prevails;’+ the question 
of the proportionate shares of the cost of an im- 
provement as between different tracts of land as- 
sessed cannot be tried in proceedings to confirm a 
special tax. If a special tax is levied according 
to frontage, even though the distribution of costs 
as between different lots is not on a basis of pro- 
portionate shares, still the tax is valid if within the 
limits of benefits conferred.”® 

In Washington, the court, in confirmation pro- 
ceedings, will set aside an assessment where it is 
clearly shown that property assessed for the same 
amounts was not equally benefited.’* 

[§ 3215] ee. Benefits to Property Assessed.” 
While the determination of the commissioners as to 
what property is benefited by the improvement and 
the extent of the benefits is open to review on appli- 
cation for a judgment to confirm the assessment," 
their determination will generally be held to be con- 
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[$§ 32 
elusive in the absence of fraud’ or of some of the 
other grounds authorizing modification or vacation 
of assessment elsewhere considered.*® 

[§ 3216] (i) Nature and Extent of Relief Granted. 
The nature and extent of relief that may be granted 
by the court depends upon the provision of the stat- 
ute or charter under which proceedings are 
brought,’® such as provisions authorizing the court, 
in confirmation proceedings, to set aside and annul 


the assessment altogether, or to modify, amend, or 
recast it} so as to make a just and equitable as- 


v 


sessment,®° or to refer the assessment to the same. 


or new commissioners for revision or correction,*+ 
or to make a new assessment.’? Under provisions 
of this character the court has power to modify an 
apportionment of the assessment as between the 
property owners and the city,** and in a proper ease 
should do so and not dismiss the petition by reason 
of the inequitable apportionment of the cost of the 
improvement between the public and property own- 
ers.84 So also a court may reduce an assessment 
when excessive,®* or if, after the filing of the assess- 


14-3216 


70. See supra § 3209. 

71. See cases infra note 72. 

72. Kankakee v. Illinois Cent. R. 
Co.,'263 Ill. 589, 105 NE 731; Ottawa 
vy. Colwell, 260 Ill. 548, 103 NE 573; 
East St. Louis v. Illinois Cent. R. Co., 
238 Ill. 296, 87 NE 407; Peru v. Bar- 
tels, 214 Tl]. 515, 73 NE 755. 

73. Bast St. Louis v. Illinois Cent. 
R. Co., 238 Ill. 296, 87 NE 407; Peru 
vy Bartels), 214 Ill, 515,519, Fo Ne 
755. 
“There may be a very great differ- 
ence in the benefits to different lots 
having the same frontage, on account 
of one lot being near a business cen- 
ter, with valuable improvements and 
devoted to business purposes, while 
the other is vacant or of much less 
value, or where one lot is of much 
greater depth than the other, and yet 
a special tax on each, according to 
frontage, may be no more than the 
benefits derived from the improve- 
ment. <A _ special tax according to 
frontage is authorized by the statute, 
and if the tax does not exceed the 
benefits it is valid.” Peru-y. Bartels, 


Spokane vy. Fonnell, 75 Wash. 
MT wlao. ee ped L. 
75. Generally see supra § 2979 et 


eq. 

76. Matter of East One Hundred & 
Thirty-Sixth St., 127 App, Div. 672, 
111 NYS 916; In re Western Ave., 93 
Wash. 472, 161 P 381. 

77. Latham v. Wilmette, 168 Ill. 
153, 48 NE 311; Jones v. Lake View, 
151 Ill. 668, 38 NE 688; Wright v. 
Chicago, 48 Ill. 285; In re Western 
93 Wash. 472, 161 P 381. 

See supra § 3210. See also 
supra § 2994. 

79. See statutory provisions; and 
cases infra this note. 

go. Denver v. Lathan, 57 Colo. 371, 
141 P 462; Phipps v. Denver, 57 Colo. 
205, 140 P 797; Nokomis v. Zepp, 246 
Tll, 159, 92 NE 809; Berdel v. Chicago, 
217 Dll. 429, 75 NE 386; Connecticut 
Mut. L. Ins. Co. v. Chicago, 217 Tl. 
352, 75 NE 365; Thompson v. Peo., 
207 Ill. 334, 69 NE 842; McChesney v. 
Chicago, 205 Ill. 528, 69 NE 88; 
Thompson v. Highland Park, 187 Ill. 
265, 58 NE 328; Johnson v. Peo., 177 
Tll. 64, 52 NE 308; Browning v, Chi- 
cago, 155 Ill. 314, 40 NE 565; Jones 
v. Lake View, 151 Ill. 663, 38 NE 688; 
Morrison v. Chicago, 142 Ill. 660, 32 
NE 172; De Koven v. Lake View, 131 
Tll. 541, 28 NE 240; Leman v. Lake 
View, 131 Ill. 388, 28 NE 346; De 
Koven v, Lake View,'129 Ill. 399, 21 
NE 818; Springfield v. Sale, 127 Ill. 
359, 20 NE 86; Springfield v. Green, 
120 Ill. 269, 11 NE 261; In re Missis- 
sippi River Boulevard, 169 Minn. 231, 


Ss 


211 NW 9; In re Concord St. Pav. As- 
sessment, 148 Minn. 329, 181 NW 859; 
In re Leary Ave., 77 Wash, 399, 138 
P 8; In re Pike St., 42 Wash. 551, 85 


81. In re Roffignac St., 4 Rob. 
(La.) 357; State vy. Hotaling, 44 N. J. 
L. 347 [aff 46 N. J. L. 207]; In re 
Canal St., 8 Barb. (N. Y.) 505; In re 
Henry St., 7 Cow. (N, Y.) 400. 

{a]. Thus, under a statute provid- 
ing that a justice of the supreme 
court shall hear and determine all 
objections to the confirmation of the 
assessment presented to the court by 
the freeholders appointed to make it, 
the justice has power to refer the as- 
sessment back to them so that they 
may certify as to the basis upon 
which they had made their assess- 
ment. State v. Hotaling, 44 N, J. L. 
347 [aff 46 N. J. L. 207]. 

[b] Rejection or reference. — 
Where a statute provides that the 
court may either confirm the assess- 
ment or refer it to the same or other 
commissioners for revisal and cor- 
rection, the court is without power to 
amend the assessment and the report 
must be either approved or rejected 
in toto, and in the latter event the 
court must refer the matter back to 
the same or other commissioners. In 
re Roffignac St., 4 Rob. (La.) 357. 

[c] Membership of commission.— 
Under a statute providing that, if the 
court does not confirm the report, it 
shall be referred to the same com- 
missioners for revisal and correction 
or to new commissioners to be ap- 
pointed by the court, the court may, 
on refusal to confirm the assessment, 
refer the assessment to a new com- 
mission, composed in part of old 
members and in part of new members. 
In re Henry St., 7 Cow. (N.. Y.) 400. 

82. Phipps v. Denver, 57 Colo, 205, 
140 P 797; Donovan v. Donovan, 236 
Tll, 686, 86 NE 575; In re Bast Pied- 
mont Ave., 59 Minn. 522, 61 NW 678: 
In re Westlake Ave., 40 Wash, 144, 
82. P 279. 

[a] Variance in boundaries of dis- 
trict.—Where the boundaries of an 
assessment district are defined by the 
legislature and the commissioners’ 
report departs therefrom, the court 
may amend it in this regard or may 
refer it to the same or another com- 
mission. Phipps v. Denver, 57 Colo. 
205;-140 P 797. 

Reassessment see infra § 3336 et 
seq. 

Supplemental assessment see infra 
§ 8382 et seq, 

83. In re Leary Ave., 77 Wash. 
399, 1388 P 8; Spokane v. Gilbert, 61 
Wash. 361, 112 P 380; In re Pike St., 
42 Wash. 551, 85 P 45. 


PY as 


[a] Thus, upon exceptions to the 
assessment of abutting property for 
benefits from a local improvement, it 
is competent for the court to deduct 
a certain per cent of the assessment 
and charge it against the general 
fund of the city, as a general bene- 
fit to the city from the improvement. 
In re Pike St., 42 Wash. 551, 85 P 45. 

84. Bradley v. New York Cent. R. 
Co., 277 Ill. 608, 115 NE 640. 

85. Chicago v. Crozer, 246 Ill. 511, 
92 NE 947; Downers Grove v. Find- 
lay, 237 Ill. 368, 86 NE 732; In re 
Mississippi River Boulevard, 169 
Minn, ,231, 211 NW 9; In re Concord 
St. Pav, Assessment, 148 Minn. 329, 
181 NW 859; In re Empire Way, 100 
Wash. 636, 171 P 1010; Seattle v. 
Sylvester-Cowen Inv. Co., 55 Wash. 
659, 104 P 1121; In re Pike St., 42 
Wash. 551, 85 P 45. 

[a] As for instance where the 
scheme of apportionment is erroneous 
and some lots are taxed in excess of 
benefits. Downers Grove y. Findlay, 
237 Ill. 368, 86 NE. 732. 

[b] Charging amount of reduc- 
tion to municipality.—(1) It has been 
held that the court has authority to 
order a percentum to be deducted 
from the amount originally assessed 
against private property and to make 
it a charge against the municipality. 
In_re Pike St., 42 Wash. 551, 85 P 45. 
(2) Nevertheless, it may not arbi- 
trarily assess the amount of the de- 
duction against the public or any 
other property unless it is benefited 
Ky the improvement to the amount of 
the reduction. Chicago y. Crozer, 246 
Til. 511, 92: NE 947, 

[c] Reducing assessment of non- 
objecting owners.— Although the 
Washington statutes provide that on 
confirmation of an assessment default 
bi " be entered as to the prop- 
erty of noncontesting owners, ‘‘may” 
should not be construed as “must” in 
view of the other provisions of the 
statute authorizing the court to ap- 
portion part of the cost of the im- 
provement to the city and to change 
the new assessment or recast it ac- 
cording to the “principles” of the act 
which requires each parcel of land to 


bear its relative equitable portion of _ 


the cost, and, in consequence, the 
court should, on hearing objections to 
the assessment of benefits, reduce 
the assessment of the property of 
nonobjecting owners as well as on 
the property of objecting owners. In 
re Empire Way, 100 Wash. 636, 171 P 
1010; Seattle v. Sylvester-Cowen Inv. 
Co.; 55 Wash, 659, 104 P 1121. 

[d] Reduction on motion of city. 
—After an assessment roll has been 
filed, the court may, on motion of the. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment roll, a portion of the cost of the improvement 
is otherwise provided for;** and may strike property 
from the assessment roll on the ground that it is 
exempt from assessment,*? or that by reason of its 
location it is not subject to the particular assess- 
ment,°* or because no benefit acerued to it.8? So 
the court has power, where a tract of land owned by 
one person is arbitrarily divided and each part sepa- 
rately assessed, to order that the sum of the assess- 
ments shall stand as one assessment against the 
tract.°° On the other hand, since provisions of this 
character authorizing relief must be followed with 
substantial strictness,®! the court has no authority 
to make the improvement another and different one 
from that originally provided for, on recasting the 
assessment ;®* nor has it power to bring into the 
assessment property not included in the roll except 
upon notice and the same opportunity to be heard 
as is given in case of an original assessment. 
Where a charter provides that, on exceptions to the 
report of commissioners to assess the damages and 
benefits in proceeding to establish a street being 
sustained, the court shall allow a new appraisement, 
the court may nevertheless dismiss the proceedings 
where the city council refuses to have such an order 
made.°* Where an assessment roll is recast, there 
must be a new trial and a new order of confirma- 
tion, since a judgment entered upon one’s property 
without his having had notice of the proceedings 
in which the judgment was entered and without his 
having had an opportunity to be heard cannot be 
enforced. 

[§ 3217] (j) Judgment or Order®*—aa. In General. 
Where separate objections to the confirmation of an 
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assessment are filed, it is proper to enter separate 
judgments of confirmation..7 Separate judgments 
may be entered confirming the same assessments 
as to different pieces of land.®8 Separate judgments 
on different days may be rendered in the same con- 
firmation proceedings.°® The judgment need not 
direct the clerk of the court to certify the assess- 
ment roll and judgment to the city clerk. 

Apportionment between leasehold and fee. A 
judgment confirming a special assessment is a judg- 
ment in rem against the land itself,? and the court 
is not required to determine what portion of the 
benefits derived from the improvement will be en- 
joyed by the lessee of the property assessed and 
what portion by the owner of the fee, and to enter 
separate judgments as to each.® 

Signature.* .An order confirming a special assess- 
ment properly entered on the docket of the judge 
holding court and properly transcribed in the clerk’s 
record does not require the judge’s signature.® 

Surplusage. Where the record of the court in 
which the proceedings were brought showed that 
the order of confirmation was duly entered, on a ju- 
dicial day at the time when the court was in session, 
a recital in the order that it was made as of another 
day must be disregarded as surplusage.® 

Entry.?7 A judgment of confirmation cannot be 
entered before the day fixed by the court and on 
which date the property owner had been notified.® 

[§ 3218] bb. Operation and Effect°’—(aa) In Gen- 
eral. Rules governing the operation and effect of 


_ judgments’? and orders’! generally apply to judg- 


ments and orders in proceedings for confirmation 
of assessments.1? 


mental assessments that may become 


city, make an order reducing the as- 
sessment before expiration of the 
date for filing objections to the con- 
firmation thereof. The property own- 
er has no standing to complain of the 
reduction of the assessment against 
his property, and the entry of the 
order prior to the date fixed for hear- 
ing objections to the confirmation of 
the assessment does not invalidate 
the order. Chicago v. Crozer, 246 Ill. 
511, 92 NE 947. 

{e] Effect of invalidity of im- 
provement ordinance.— Where the im- 
provement ordinance on which an as- 
sessment is based is void, the court 
is without jurisdiction to entertain 
proceedings to confirm the assess- 
ment, or to entertain any proceedings 
whatever based on such ordinance, 
and accordingly it is without power 
in these circumstances to reduce the 
assessment. Lincoln v. Harts, 250 
Tll. 273, 95 NE 200; Clarke v. Chicago, 
185 TH. 354, 567 NE 15. 

86. Thompson v. Highland Park, 

: 265, 58 NE 328. 
St. Paul v. Chicago, ete., R. 
Co., 143 Minn. 449, 174 NW 310. 
88. Kankakee v. Illinois Cent. R. 
Co., 258 Ill. 368, 101 NE 592 (property 
not abutting on improved street). 

89. In re Concord St, Pav. Assess- 
ment, 148 Minn. 329, 181 NW 859. 

90. Brooks v. Chicago, 168 Ill. 60, 
48 NE 136. 

91. In re Roffignac St., 4 Rob. 
(La.) 357. 

92. Chicago v. Hill, 251 Ill. 502, 96 
NE 223 

93. ? 
-Co., 258 Ill. 368, 101 NE 592. 

94. St. Louis v. Weber, 
515, 41 SW 965. 

95. Chicago v. Jerome, 301 Ill. 587, 
134 NE 92; McChesney v. Chicago, 
205 If). 528, 69 NE 38. 

96. Generally see Judgments 34 
Cc. J. p 1; Motions and Orders §§ 201- 
279. 

97. 


140 Mo. 


Delamater v. Chicago, 158 Il. 
[44 Cc. J.—46] 


Kankakee v. Illinois Cent. R.- 


575, 42 NE 444; Andrews v. Peo., 158 
Ill, 477, 41 NE 1021; Wisner v. Peo., 
156 Ill. 180, 40 NE 574; Zeigler v. 
Peo., 156 Ill. 133, 40 NE 607. 


98. Beach y. Peo., 157 Ill. 659, 41 
NE 1117. 
99. Bliss v. Chicago, 156 Ill. 584, 


41 NE 160; Rasmussen vy. Peo., 156 
Ill. 574, 41. NE 161; Wells v. Chicago, 
156 Ill. 148, 40 NE 567. 

1. Ziegler v. Peo., 156 Ill. 133, 40 
NE 607. 

2. See cases infra note 3. 

3. Chicago Union Tract. Co. v. 
Chicago, 204 Ill. 368, 68 NE 519 [foll 
Chicago Union Tract. Co, v. Chicago, 
207 Hil. 607, 69 NE 803]. 

4 Generally see Motions and Or- 
ders § 212, 

5. Peo. v. Ward, 272 Ill. 65, 111 
NE 557. 

6. Peo. v. Ward, supra. 


7. Generally see Motions and Or- | 


ders’ § 218 et seq. 

8. Chicago v. Crozer, 
92 NE 947. 

9. Conclusiveness against collat- 
eral attack see infra § 3219. 

10. See Judgments §§ 805-814, 

11. See Motions and Orders :§§ 
267-277. 

12. See cases infra this note. 

[a] As evidence of jurisdictional 
facts.—A judgment or order confirm- 
ing an assessment in a court of rec- 
ord is prima facie evidence of the ex- 
istence of all jurisdictional facts. 
Falch v. Peo., 99 Ill- 137. 

[b] As establishing that property 
is benefited only to extent of assess- 
ment.—(1) The effect of a judgment 
of confirmation is to establish prima 
facie that the property assessed is 
benefited only to the extent of the 
assessment. Oak Park v. Eldred, 265 
Til, 605, 107 NE 145. (2) And the 
effect of inserting in the judgment 
of confirmation a finding that prop- 
erty is benefited no more than the 
amount assessed against it is to erect 
a bar against any future supple- 


246 Ill. 5114, 


necessary to complete the improve- 
ment. Oak Park y. Eldred, supra; 
Sheriffs v. Chicago, 213 Ill. 620, 73 
NE 367; Cicero v. Greene, 211 Ill, 241, 
71 NE 884. 

[ec] Abating assessment.—Where 
an assessment has been regularly 
confirmed, no authority exists for 
abating it. Chicago v. Hurford, 238 
Tl. 552, 87 NE 325. 

[d] Declaring improvement ordi- 
nance void.—A judgment in confirma- 
tion proceedings on determining that 
the ordinance for the improvement is 
void bars any further attempt to 
make an assessment based on the 
ordinance. Waukegan vy. Lyon, 253 
Tll, 452, 97 NE 848. 

fe] Dismissal of petition for con- 
firmation.—Where the judgment re- 
fuses confirmation of an assessment 
and dismisses the petition for con- 
firmation, it constitutes an annul- 
ment of the assessment by order and 
judgment of the court. Chicago v. 
Willoughby, 249 Ill. 249, 94 NE 513. 

{f{] Effect as separate judgment 
against each tract assessed.—(1) A 
judgment confirming an assessment 
entered in a special assessment pro- 
ceeding is in effect a several judg- 
ment ag to each tract or parcel of 
land assessed. Chicago yv. Partridge, 
248 Ill. 442, 94 NE 115; Taylorville v. 
Johnson, 242 Ill. 175, 89 NE 979. (2) 
And it necessarily follows that, in so 
far as the judgment is concerned, 
each tract or parcel of land assessed 
is a separate res, and that there is, 
in effect, a several judgment in rem 
as to each tract or parcel of land 
assessed. Chicago v. Partridge, supra. 

{g] Former judgment of confirma- 
tion.— (1) A former judgment of con- 
firmation under a former valid ordi- 
nance is a complete defense to an ap- 
plication for confirmation of a special 
assessment. Peo. v. Fuller, 204 Ill. 
290, 68 NE 3871; Chicago v, Nicholes, 
192 Ill. 489, 61 NE 484; Peo. v. Mc- 


722 [44 C.J] 


[§ 3219] (bb) Conclusiveness as against Collateral 
Attack. The general rule that, where the court has 
jurisdiction of the parties and of the subject mat- 
ter, its judgment, unless reversed or annulled in a 
direct proceeding, is conclusive and not subject to 


Wethy, 165 Ill. 222, 46 NE 187; Mc- 
Chesney v. Chicago, 161 Ill. 110, 43 
NE 702. (2) But it cannot be pleaded 
in bar to an application for a judg- 
ment of sale on the second ordinance. 
Peo. v. Fuller, supra [foll Wagg v. 
Peo) 2h) 111. /2337,.%5) NGI 3) 
And if the former judgment was 
based on a void ordinance and has 
been set aside, it is no defense to an 
application for confirmation under a 
valid ordinance. Chicago v. Nodeck, 
202 Ill. 257, 67 NE 39; Gage v. Chi- 
cago, 193 Ill. 108, 61 NE 850. 

[h] Judgment reducing assess- 
ments.—Where a city has sought to 
condemn property for street purposes 
under an ordinance providing that 
the improvement shall be paid for by 
assessment, on the property specially 
benefited, and no portion shall be paid 
from the general fund of the city, 
and the court on the hearing of ob- 
jections to the assessment roll has 
decided that the assessments exceed 
the benefits, such judgment does not 
operate to compel the city to bear 
the burden of the cost of the im- 
provement, there being no obstacle 
to the abandonment of the project. 
In re Empire Way, 100 Wash. 636, 
Lives L010: 

[i] Where the court orders an as- 
sessment recast, as authorized by 
statute, it will be presumed that it 
acted upon sufficient cause and with- 
in its powers. Schemick y. Chicago, 
151 Ill. 336;.37 NE-888. 

{j] Matters not within power of 
commission to’ determine.—A judg- 
ment of confirmation makes the re- 
port final only as to the matters sub- 
mitted to the commissioners and 
which they have the power to deter- 
mine. In re Department of Public 
Parks, 85 N. Y. 409. 

13. See Judgments § 815. 

14. %Ill—Purchase v. Desplaines, 
324 Ill. 584, 155 NE 758; Springer v. 
Chicago, 308 Ill. 356, 139 NE 414; 
Peo. v. Freeman, 301 Ill. 562, 134 NE 
121; Peo, v. Ford, 289 Ill. 550, 124 NE 
549; Napieralski v. West Chicago 
Park Comrs., 260 Ill. 628, 103 NE 547; 
Haugan v. Chicago, 259 Ill. 249, 102 
NE 185; Peo. v. Belz, 252 Ill. 296, 96 
NE 910; Peo. v. Judson, 233 Ill. 280, 
84 NE 233; Chicago v. Gage, 232 I11. 
169, 83 NE 663; Noonan v. Peo., 221 
Till. 567, 77 NE 930; Chicago Bd. of 
Education v. Peo., 219 Tll. 83, 76 NE 
(Bg) 2e0., ve “Brown, 5208 TI. 375, 175 
NE 989; Wage yv. Peo., 218 Ill. 337, 75 
NE 977; Peo. v. Illinois Cent. R..Co., 
213 Ill. 367, 72 NE 1069; Gage vy. Peo., 
207 Ill. 377, 69 NE 840; Ryan v. Peo., 
207 Ill. 74, 69 NE 638; McChesney v. 
Chicago, 188 Ill. 423, 58 NE 982: 
Dickey v. Peo., 160 Ill; 6338, 43 NE 
606; Kirchman v. Peo.; 159 Ill, 321, 42 
NE 883; Peo. v. Ryan, 156 Ill. 620, 41 
NE 180; West Chicago St. R. Co. v. 
Peo., 155 Ill. 299, 40 NE 599; Meadow- 
eroft v. Peo., 154 Ill. 416, 40 NE 442; 
Chicago West. Div. R. Co. v. Peo., 154 
Tll. 256, 40 NE 842; Derby v. West 
Chicago Park Comrs., 154 Ill. 2138, 40 
NE 438; Clark v. Peo., 146 Ill. 348, 
35 NE 60; Riebling v. Peo., 145 Ill. 
120, 33 NE 1090; Chicago, etc., R. Co. 
v. Peo., 120 Ill. 104, 11 NE 418; Mur- 
phy v. Peo.,, 120 Ill. 234, 11 NE 202; 
Riverside Co. v. Howell, 113 Ill. 256; 
Blake v. Peo., 109 Ill. 504; Schertz v. 
Peo., 105 Ill. 27; Gage v. Parker, 103 
Ill. 528: Andrews v. Peo., 83 Ill. 529; 
Mhicago; étc.,;; Rv Co! vi Peo, 83) Il: 
467; Prout v. Peo., 83 Ill. 154; Lehmer 
v. Peo., 80 Ill. 601; Peo. v. Brislin, 80 
Ill. 423; Bednarski v. West Ham- 
mond, 170 Ill, A’ 5438; |Milligan v. 
BE. R. Darlington Lumber Co., 145 Ill. 


AM 51'S: 
Minn.—Pieper v. MacLaren, 106 
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Minn. 30, 118 NW 60; Willard v. 
Hodapp, 98 Minn. 269, 107 NW 954. 

Mo.—St. Louis v. Excelsior Brew- 
ing Co., 96 Mo. 677, 10 SW 477; St. 
ae v. Ranken, 96 Mo. 497, 9 SW 
10. 

N. Y.—Mayer v. New York, 101 N. 
Y. 284, 4 NE’ 336; Dolan v. New 
York, 62 N. Y. 472; Seitz v. Harlem 
River, ete., R. Co., 214 App. Div. 62, 
211 NYS 285, 

Pa.—In re West Liberty Ave., 70 
Pa. Super. 348; Lageman v. Pittsburg, 
47 Pa. Super. 493; In re Winton Bor- 
ough’s Sewer, 46 Pa. Super. 502; 
Brackney vy. Crafton Borough, 31 Pa. 
Super. 413; Corry v. Corry Chair Co., 
18 Pa.- Super. 271; Philadelphia v. 
Nock, 12 Pa. Super. 44; Lamberton v. 
Franklin, 15 Pa. Dist. Tage 

Wash.—Sanderson v. Seattle, 95 
Wash. 582, 164 P 217; North Ameri- 
can Lumber Co. v. Blaine, 89. Wash. 
866, 154 P 446. 

“It is elementary that judgments 
in local assessment proceedings stand 
upon the same basis as judgments in 
ordinary tax proceedings, and can- 
not be impeached in a collateral ac- 
tion in which the jurisdiction of the 
court to render judgment is not at- 
tacked successfully.”” Pieper v, Mac- 
Laren, 106 Minn. 30, 31, 118 NW 60. 

[a] Rule applied.—This rule has 
been applied to a wide variety of 
grounds of objections not jurisdic- 
tional in their nature, and it has been 
held that a judgment confirming an 
assessment cannot be attacked col- 
laterally on the ground: (1) That the 


proposed improvement was. public 
and not private. Lehmer vy. Peo., 80 
Ill. 601. (2) That the improvement 


petition did not have sufficient sign- 
ers.) Pipher: w. “PReoy. Use | Ti, 
NE 84. (3) That the board of local 
improvements did not transcribe its 
first resolution of necessity in its rec- 
ords and that the resolution was not 
signed. Haugan y. Chicago, 259 Ill. 
249, 102 NE 185. (4) That the land 
necessary for a local improvement 
had not been acquired bythe city. 
Peo. v. Freeman, 301 Ill. 562, 134 NE 
121; Peo. v. Talmadge, 194 Ill. 67, 61 
NE 1049. (5) That there was no un- 
paid balance of the cost of the im- 
provement and therefore no necessity 
for the assessment. Peo. v. Judson, 
233 Ill. 280, 84 NE 233. (6) That the 
municipal authorities improperly 
separated the improvements into two. 
Peo. v. Omen, 290 Tll. 59, 124 NE 860. 
(7) That the property was not spe- 
cially benefited by the improvement. 
Chicago, ete. “R. Co. vi Peo 20,111, 
104, 11, NE 418. (8) That different 
parts of a lot owned in severalty 
were assessed as an entirety. Na- 
pieralski v. West Chicago Park 
Comrs., 260 Ill. 628, 108 NE 547. (9) 
So, in special assessment proceedings, 
the fact that no estimate was made 
or public hearing held, while available 
on application for confirmation, did not 
deprive the court of jurisdiction to 
confirm, for, if the objection was not 
made, the judgment of confirmation 
was valid and not subject to collat- 
eral attack. Elmwood Park v. Mills, 
811 Til. 1386, 142 NE 5382. (10) And 
under Local Impr, Act (Hurd Rey. St. 
[19038] c 24 § 590), § 84, providing for 
the trial of objections to the approval 
of the certificate of the board of 
local improvements, showing the cost 
of the improvement, ete., and provid- 
ing that the order of the court shall 
be conclusive on all parties, an order 
of the county court approving a cer- 
tificate, which recites the completion 
of the improvement in substantial 
compliance with the terms of the 
ordinance, is conclusive on that ques- 


436, 56- 
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collateral attack except for fraud in its procure- 
ment,'? applies with full force and effect to judg- 
ments confirming special assessments or taxes for 
local improvements, which may not be attacked col- 
laterally’ no matter how erroneous the judgment 


tion in a subsequent proceeding to 
collect the assessment. Peo. ev: 
Cohen, 219 Ill. 200, 76 NE 388. 

b] Amount of assessment.—(1) 
All defenses going to the amount of 
the assessment are merged in the 
order of confirmation. Sanderson Vv. 
Seattle, 95 Wash. 582, 164 P 217. (2) 
The assessment cannot be attacked in 
a collateral proceeding by showing 
that proper credits had not been 
given (Sanderson v. Seattle, supra), 
(3) or that there was a lack of bene- 
fit (St. Louis v. Excelsior Brewing 
Co.,'96 Mo. 677, 10 SW 477; St. Louis 
v. Ranken, 96 Mo. 497, 9 SW 910; 
Sanderson v. Seattle, supra), (4) or 
that the amount of the assessment 
exceeded the benefit (Peo. v. Ryan, 
156 Til; .620,. 41° NB 1380; "Gage lw. 
Parker, 103 Tl]. 528; In re West Lib- 
erty Ave., 70 Pa. Super. 348). 4 

[c] Defective or irregular ordi- 
nance.—(1) If the ordinance on 
which an assessment is based is 
merely defective and irregular and 
not wholly void, a judgment confirm- 
ing an assessment based on such 
ordinance is not open to collateral at- 
tack. Peo. v. Freeman, 301 Tl. 562, 
134 NE 121; Haugan v. Chicago, 259 
Tll. 249, 102 NE 185; Chicago v. Hul- 
bert, 205 Ill. 346, 68 NE 786; Shepard 
v. Peo., 200 Ill. 508, 65 NE. 1068; 
Blount v. Peo., 188 Ill. 538, 59 NE 
241; Rich v. Chicago, 187 Ill. 396, 58 
NE 306; Foster v. Alton, 173 Ill. 587, 
51 NE 76; Gross v. Peo., 172 Ill. 571, 
50 NE 334. It has accordingly been 
held that: (2) Failure of an improve- 
ment ordinance to state the height of 
the curb to be constructed on each 
side of the street is not a jurisdic- 
tional defect, 
confirming a_ special assessment 
therefor subject to collateral at- 
tack, and hence is no defense to an 
application for judgment of sale for 
delinquent installments. Blount v. 
Peo., supra. (3) Where objections to 
the description of the improvement in 
a paving ordinance were not raised 
upon application for judgment of con- 
firmation of the special assessments, 
they were not thereafter available as 
a defense to an application for judg- 
ment of sale for delinquent assess- 
ments. Shepard v- Peo., 200 Ill. 508, 
65 NE 1068. (4) Failure of a special 
assessment ordinance to fix the grade 
of the street to be improved does not 
deprive the court of jurisdiction of 
the subject matter, so as to render a 
judgment confirming the assessment 
subject to attack on application for 
judgment of sale for the tax. Peo. 
v. Colegrove, 218 Ill. 545, 75 NE 991: 
Peo. v. Brown, 218 Ill. 375, 75 NE 
989. 

{d] Improvement not made in ac- 
cordance with ordinance.—A property 
owner who appears in proceedings to 
confirm an assessment cannot, in the 
absence of fraud, afterward object to 
the collection of the same on the 
ground that the improvement was 
not made jin accordance with the 
ordinance ordering it. Ryan v. Peo., 
207 Ill. 74, 69 NE 638; Fisher v. Peo., 
157 Til. 85, 41 NE 6153. Murphys ve 
Peo., 120 Ill. 234, 11 NE 202: 

[e] Finding of due _ notice.—A 
finding by the court, in a proceeding 
to confirm a special assessment, that 
due notice had been given cannot be 
contradicted, on application for judg- 
ment and order of sale for the de- 
linquent assessment, by a stipulation 
that the defective certificate of pub- 
lication found in the record was the 
only evidence offered in the confirma- 
tion proceeding to show publication 
of the notice. Peo. v. Ward, 272 Ill. 
65, 111 NE 557. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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making the judgment, 


 -§§ 3219-3221] 


may be,1® except where the assessment is absolutely 
void'® -and the judgment of the court a nullity.27 
And want of jurisdiction, to render the judgment 
void, must be apparent upon the face of the record.18 
An application for judgment and order of ‘sale for 
delinquent assessments is a collateral proceeding 
within the rule.1® 

Presumptions on collateral attack. In a collateral 
attack on a judgment of confirmation of an assess- 
ment, the presumption is in favor of the validity of 
the judgment attacked.?° 

[§ 3220] cc. Vacation. As in the case of judg- 
ments or orders in civil actions or proceedings gen- 
erally,?+ an order of confirmation may be vacated 
by the court before whom the order was made on 
the ground of irregularity,?? mistake,’ fraud,?* or 
excusable neglect,?> except where by statute the 
court acts not as such but as commissioners ap- 
pointed by the legislature,?® in which case the re- 
port, being once confirmed, becames irrevocable 
unless it is voluntarily waived by all parties con- 
cerned.27_ Nor is this power aifected by a statute 
providing that the report when confirmed shall be 
‘final and conclusive’’?® or by a statute providing 
that the judgment shall be final and subject to re- 
view only by appeal or writ of error.2® But where 
the court has made an order of confirmation, it has 
no power to set aside the order ‘‘on equitable prin- 
ciples’? on the application of parties who have 
failed to object to confirmation of the report within 
the time limited by statute;°° the statute governs, 


15. Peo, v. Ford, 289 Ill. 550, 124 ,516-522, 524, 525; 
NE 549 ders §§ 237-262. 
16. Purchase v. Desplaines, 324 a2. 
Til. 584, 155 NE 758; Peo. v. Ford, 23. 


289 Tll, 550, 124 NE 549; Lincoln v. 
Harts, 250 Ill. 273, 95 NE 200; Peo. v. 
Martin, 2438 Ill. 284, 90 NE 699; Peo. 
v. Owens, 231 Ill. 311, 83 NE 198; 
Doremus v. Peo., 161 Ill. 26, 48 NE 


150. 


25. 
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In re New York, 49 N. Y. 150. 
Rossville v. Smith, 256 Ill. 302, 
100 NE 292; In re New York, 49 N. Y. 


24. Rossville v. Smith, 256 Ill. 302, 
i NE 292; In re New York, 49 N. Y. 


Moline v. Chicago, ete., R. Co., 


[44 O.c.] 723 


and not equitable principles.*t 

At what term. Under general rules®? a judgment 
or order of confirmation can be set aside only at 
the term at which it was rendered and not at a 
subsequent term;** and this is so notwithstanding 
an agreement entered into between the parties be- 
fore the judgment was entered that this course 
might be pursued.** However, where the parties in- 
terested voluntarily enter their appearance at a sub- 
sequent term and consent to the vacation of the 
judgment, the court may be thus invested with 
jurisdiction to make such order,*® except so far as 
this power may be limited by special statute;?* but 
if jurisdiction is so acquired it is essential to the 
validity of any order made that jurisdiction should 
be shown by the record.*? It has also been held 
that, where the court had jurisdiction to render a 
judgment of confirmation, the court may at a sub- 
sequent term correct mere clerical errors in the 
judgment which was the result of carelessness of 
the person who wrote up the judgment.*® 

[§ 3221] (2) On Appeal from Assessment—(a) 
Right of Appeal. In accordance with principles 
governing appeals in civil actions generally®® the 
right of appeal to a judicial tribunal, or to insti- 
tute proceedings in the nature of an appeal to such 
tribunal from an assessment made or confirmed by 
a municipal council or some other board or commis- 
slon empowered to do so, is not a constitutional 
right,*° but a strictly statutory right,*4 and does, 


NE 367. 

35. Peo. v. Noonan, supra (recog- 
nizing rule); Sheridan v. Chicago, 175 
Ill, 421, 51 NE 898. 

36. See statutory provisions. 
also Motions and Orders § 245. 

37. vee v. Smale, 248 Ill. 414, 


Peo cv... Blok, 280 Tigo, ne 
NE 1000. See also Motions and 


Motions and Or- 


See 


701; Keeler y. Peo., 160 Ill. 179, 43 
NE 342;. Peo. v. Wilson, 119 N.Y. 


515, 23 NE 1064; and cases supra 
note 14, 3 
[a] Void ordinance.—(1) Where 


an ordinance providing for a special 
assessment is void, all proceedings 
based on it are void and subject to 
collateral attack. Lincoln v. Harts, 
250 Ill. 273, 95 NE 200. (2) Confirma- 
tion of a special assessment may be 
attacked, on application for judgment 
and order of sale, on the ground that 
the ordinance authorizing the assess- 
ment provided, without authority, for 
payment of the assessment in install- 


ments. Culver v. Peo., 161 Ill. 89, 43 
NE 812. 
[b] Where the description of land 


specially assessed is void, a judgment 
confirming an assessment against the 
land is void and may be attacked col- 


laterally. Peo. v. Owens, 231 Ill. 311, 
83 NE 198. 

17. Peo. vy. Ford, 289 Til. 550, 124 
NE 549. 


/18. Peo. v. Freeman, 301 Ill. 562, 
134 NE 121; Peo. v. Omen, 290 Ill, 59, 
124 NE 860; Peo. v. Culver, 281 Iil. 
401, 117 NE 1044; Peo. v. Martin, 243 
Tll. 284, 90 NE 699; Goldstein v. Mil- 
ford, 214 Ill. 528, 73 NE 758; Peo. v. 
Illinois Cent. R. Co., 213 Ill. 367, 72 
NE 1069; Thompson v. Peo., 207 Ill. 
334, 69 NE 842: Walker v. Peo., 202 
Tll. 34, 66.NE 827; Kunst v. Peo., 173 
TMs 709%" 50 NEY 163. 

19. Peo. v. Smith, 319 Ill. 288, 149 
NE 751; Springer v. Chicago, 308 I1l1. 
356, 139 NE 414; Peo. v. Freeman, 301 
Tll, 562, 134 NE 121; Peo. v. Omen, 
290 Ill. 59, 124 NE 860; Peo. v. Ford, 
989 Ill. 550, 124 NE 549; Napieralski 
v. West Chicago Park Comrs., 260 Ill. 
628, 108 NE 547; Thomson v. Peo., 184 
Til. 17, 56 NE 383. 

20. Peo. v. Omen, 290 Ill. 59, 124 
NE _ 860. ; i 
21. See Judgments §§ 495, 496, 


262 Ill. 52, 104 NE 204. 

[a] Thus the court should permit 
a default judgment to be set aside 
on motion made during the term at 
which the default was entered where 
it is shown that the moving party 
had a meritorious defense and that 
there is a reasonable excuse for suf- 
fering the default. Moline v. Chi- 
CABO, etc., R. Co., 262 Tl: 52,°104 NE 


26. In re New York, 6 Cow. (N. 
269 ey ale 

27. In re New York, supra, 

28. In re New York, 49 N. Y. 150 


(this statute has reference to an ap- 
peal therefrom, not to the remedy by 
motion to set it aside for irregularity, 
fraud, or mistake; that provision was 
aimed at a regular confirmation of a 
report free from material fraud or 
mistake). 

29. Rossville v. Smith, 256 Tll, 302, 
100 NE 292 (the final judgments of a 
court are under the control of the 
court until the end. of the term at 
which they were rendered; during 
that term they may be. vacated, 
changed, or modified, as justice may 
require, and they do not become final 
in the sense that they may not be 
changed by the court until the ex- 
piration of the term), 

30. Thomas v. Hellertown, 78 Pa. 


Super. 525. 
31. Thomas y. Hellertown, supra. 
32. See Judgments § 436 et seq; | 


Motions and Orders §§ 244, 245. 

83. Downers Grove v. Glos, 316 
Ul, 5638, “147 NE 390+ Chicago’ 'v. 
Smale, 248 Ill. 414, 94 NE 32; Peo. v. 
Noonan, 238 Ill. 303, 87 NE 3867; Do- 
remus v. Chicago, 212 Ill. 518, 72° NE 
408; Rich v. Chicago, 187 Ill. 396, 58 
NE 306; McChesney v. Chicago, 161 
Til. 110, 48 NE 702; Keeler v. Peéo., 
160 Ill. 179, 438 NE 342. 

34. Peo. v. Noonan, 238 Ill. 303, 87 


Orders § 245. 

39. See Appeal and Error § 29. 

40. Auburn v. Paul, 110 Me. 192, 
197, 85 A 571; Goetter v. Colville, 
82 Wash, 3805, 144 P 30. 

“An appeal from the assessment of 
taxes is a privilege, not a constitu- 
tional right, and can only be granted 
by the sovereign power.’ Auburn y. 
Paul, supra. 

41. Ala.—Huntsville v. Pulley, 187 
Ala, 367, 65 S405. 


.. Cal.—Cohen v. Alameda, 168 Cal: 
265, 142 P 885. 
Conn.—Velhage’s App., 78 Conn. 


520, 638 A 347. 

Ida.—Veatch v. Gibson, 29 Ida. 609, 
160 P 1112. 

Ill.—Dobler v. Warren, 174 Ill. 92, 
50 NE 1048; Turley vy. Peo., 116 Ill. 
433, 6 NE 52. 

Ind.—Indianapolis v. Hawkins, 180 
Ind. 382, 103 NE 10; Curless v. Wat- 
son, 180 ind, 86, 102 NE 497; Hughes 
v. Parker, 148 Ind. 692, 48 NE 2438; 


Simon _v. Wabash, 58 Ind. A. 127, 
107 NE 7388. 4 
Iowa.—Berry v. Des Moines, 115 


Iowa 44, 87 NW 747. 

*Me.—Auburn v. Paul, 110 Me, 192, 
S86 AL ad 
Segoe atin ies v. Clunet, 23 Md. 

Minn.—Armour v. Litchfield, 152 
Minn, 382, 188 NW 1006. 

Miss.—Madison County vy. Frazier, 
78 Miss. 880, 29 S 765. 

Mo.—Kansas City v. 157 
Mo. 450, 57 SW 10465. 

Nebr.—McCague Inv. Co, v. Metro- 
politan Water Dist., 101 Nebr. 820, 
165 NW 158. 

N. Y.—In re Munn, 165 N. Y. 149, 
58 NE 881; In re Livingston, 121 N. 
Y. 94, 24 NE 290; In re Smith, 99 
N. Y. 424,°2°> NE 52; In re Leake, 
etce., Orphan Home, 92 N-:. Ye: 1163 
In re Cruger, 84 N. 'Y. 619; In re 


Bacon, 
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not exist in the absence of statute conferring it;*? 
and the party who would enjoy the privilege of 
appeal must show statutory authorization therefor.** 
A fortiori, the right of appeal does not exist where 
it is specially provided by statute that the assess- 
And statutes which make 
no provision for appeal from the action of jurors 
in making an assessment or of councils in confirm- 
ing their report are not objectionable on constitu- 
Nevertheless, the right of appeal 
to a judicial tribunal is frequently conferred by 
statute or charter either in respect of all special 
assessments or of assessments for particular im- 
provements designated by the statute .conferring 


ment shall be conclusive.** 


tional grounds.*® 


the right.*° 


[§ 3222] (b) What Courts Have Jurisdiction. 
Such courts only as are designated by the statute*’ 


have jurisdiction of the appeal.*® 


[§ 3223] (c) Exclusiveness of Remedy. Where 


Manhattan Sav. Inst., 82 N. Y. 142; 
In re Walter, 75 N. Y. 354; Eno v. 
New York, 68 N. Y. 214. 

N. C.—Atlantie Coast Line R. Co. 
v. Ahoskie, 192 N. C. 258, 134 SE 
653; Anderson v. Albemarle, 182 N. C. 
434, 109 SE 262. 

Or.—Portland v, Nottingham, 58 
Or, 1; 113, P 28. 

Pa.—Murdoch v. Pittsburg, 223 Pa. 
280, 72 A 701; In re Scranton Sewer, 
2138 Pa. 4, 62 A 173; Pittsburg’s Pet., 
179° Pa. 6380, 36 A In re Mt. 
Pleasant Ave., 171 Pa. 38, 32 A 1122, 
1124: Hare v. Rice, 142 Pa. 608, 
.21 A. 976; In re Howard St., 142 Pa. 
601, 21 A 974; In re Chestnut St., 
15 Pa. Co. 115; Kelly v. Philadelphia, 
6 Pa. Co. 243; In re Fifth Ave. Sewer, 
4 Brewst. 364; In re Scranton Sewer, 
7 LackJur 170; In re Mt. Pleasant 
Ave., 32 WklyNC 60. 

Vt.—Boyden v. Brattleboro, 65 Vt. 
504, 27 A 164. 

Wash.—In re Chehalis Local Impr. 


Sewer Dist. No. 1, 84 Wash. 565, 
147 P 199; Norman v. Spokane, 67 
Wash. 630, 122 P 330; Rucker v. 
Everett, 66 Wash, 366, 119 P 807, 
38 LRANS 582. 

Wis.—Dickson vy. Racine, 61 Wis. 
545, 21 NW 620. 

42. Ind.—Seymour v. Jordan, 173 


Ind. 717, 89 NE 3867; Indianapolis v. 
Barnett, 172 Ind. 720, 88 NE 950; 
Voss v. Indianapolis, 172 Ind. 719, 
88 NE 950; Randolph v. Indianapolis, 
172 Ind. 510, 88 NE 949; Terre Haute 
v. Mack, 139 Ind. 99, 38 NE 468. 

Iowa.—Wright Constr. Co. y. Des 
Moines, 202 Iowa 661, 210 NW 809; 
Van Meter vy. Tipton, 178 Iowa 1201, 
159 NW 171; Fairfield v. Jefferson 
County, 168 Iowa 623, 151 NW 53, 

Me.—Bass v. Bangor, 111 Me. 390, 
89 A 309. 

. Nebr.—McCague Inv. Co. v. Metro- 
politan Water Dist., 101 Nebr. 820, 
165 NW 158. 

Or.—Portland y. Nottingham, 58 
Or: “1, 113. B28. 

Pa.—Murdoch v. Pittsburg, 223 Pa. 
280, 72 A 701; Harrisburg v. For- 
ster, 39 Pa. Super. 238; In re Seventh 
St. Sewer, 35 Pa. Super, 484; In re 
Fifth Sewer Dist., 5 Pa. Dist. 303. 

Wash.—Goetter v. Colville, 82 
Wash. 305, 144 P 30; Renard v. 
Spokane, 48 Wash. 345, 93 P 517. 

[a] Statute not giving right of 
appeal.—A statute making the report 
of viewers conclusive as to any as- 
sessment, and giving the right of 
appeal to the common pleas to one 
whose property has been taken or 
damaged, or who is assessed to pay 
for property taken or damaged, 
gives no right of appeal from an 
assessment merely to cover the cost 
of the improvement. Murdoch vy. 
Pittsburg, 223 Pa, 280, 72 A 701; 
Harrisburg v. Forster, 39 Pa. Super. 
238; In re Seventh St. Sewer, 35 Pa, 
Super. 484; In re Fifth Sewer Dist., 
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a statute providing a special remedy for landowners 
agerieved by an assessment makes the remedy ex- 
clusive of other remedies,*® the assessment can be 
vacated or modified only through the affirmative 
action of the landowner by resorting to the special 
remedy provided,®® and errors and irregularities in 
an assessment cannot be reached by collateral action 
in equity,*! or by certiorari? or mandamus.*? 
a statute of this character may not be limited to 
any particular class of assessments, but may apply 
to every assessment.>+ 

In Wisconsin the appeal from the final determina- 
tion of the council to the judicial tribunal designated 
by statute®> is made the exclusive remedy for all 
grievances of a property owner, arising out of the 
proceedings taken by the council and respecting 
its compliance with all statutory requirements both 


And 


in the making of the improvement and in assessing 


5 Pa. Dist. 303. 

43. Portland v. Nottingham, 58 Or. 
1 le Pas, 

44. Seymour y. Jordan, 173 Ind. 
717, 89 NE 367; Voss v. Indianapolis, 
172 Ind. 719, 88 NE 950; Randolph v. 
Indianapolis, 172 Ind. 510, 88 NE 
949; Farnham vy. Schneider, 48 Ind. 
A, 509, 96 NE 173; Holderman v. 
North Manchester, 48 Ind. A. 491, 
96 NE 29; Crawfordsville v. Brown, 
45 Ind. A. 592, 91 NE 252. 

45. Murdoch v. Pittsburg, 223 Pa. 
280, 72 A 701; Oil City v. Oil City 
Boiler Works, 152 Pa, 348, 25 A 549; 
Michener y. Philadelphia, 118 Pa. 
535, 12 A 174; Hammett v. Philadel- 
phia, 65 Pa. 146, 3 AmR 615. 

46. See statutory provisions. 

[a] Other statutes as affecting 
right conferred.—L. (1905) c 150, 
prohibiting the vacation of special 
assessments on any ground other 
than fraud, does not refer to ap- 
peals or appellate procedure from al- 
leged invalid assessments nor repeal 
by implication, L., (1901) e¢ 118, al- 
lowing an appeal from an oppressive 
assessment or one made without ref- 
erence to the benefit, when levied 
under an ordinance so providing, but 
was only intended to save such as- 
sessments, except in cases of fraud 
when attacked collaterally. Real Hst. 
Inv. €o. v. Spokane, 59 Wash. 416, 
109 P 1057. 

47. See statutory provisions. 

48. McCague Inv. Co, v. Metro- 
politan Water Dist., 101 Nebr. 820, 
165 NW 158. 

[a] In Maryland, under 2 Code art 
4 § 837, the mayor and city council 
of Baltimore have the power and op- 
tion, in providing for appeals from 
an assessment for public improve- 
ments, to direct that they shall be 
taken either to the superior or the 
eriminal-court. Baltimore vy. Clunet, 
23 Md. 449. 

[b] Real estate lying outside of 
city limits.—The fact that real estate 
specially assessed by a city for sewer 
construction is within the corporate 
limits of another town does not pre- 
vent the circuit court of the county 
in which the city is located from ac- 
quiring jurisdiction of the assess- 
ment proceedings against such real 
estate. Temperly v. Indianapolis, 189 
Ind, 292, 127 NE 149. 

49. See statutory provisions. 

50. Peo. v. Myers, 135 N. Y. 465, 
32 NE 241; Mayer v. New York, 101 
N. Y. 284, 4 NE 386; Eno v. New 
York, 68 N. Y. 214; Hagemeyer v. 
Grout, 1138 App. Div. 472, 99 NYS 369. 

[a] Rule applied to provisions of 
New York City Consolidation Act 
(L. [1882] e¢ 410 §§ 879, 903) which 
provided a special remedy for land- 
owners aggrieved by an assessment 
expressly, and provided that no suit 
or action in the nature of a bill in 
equity or otherwise should be com- 


the benefits and damages ;°® and hence certiorari will 


menced for the vacation of any as- 
sessment in that city or to remove 
a cloud upon title. Peo. v. Myers, 
135.N. Y. 465, 32 NE 241.. See In 
re Feust, 121 N. Y. 299, 24 NE 479 
(as to what law governs). e 

Remedy in New York for fraud or 
substantial error see supra § 3210. 

51. Peo. v. Myers, 135 N. ¥. 465, 
468, 32 NE 241; Mayer v. New York, 
101 N. Y. 284, 4 NE 336; Astor v. 
New York, 62 N. Y. 580; Dolan v. 
New York, 62 N. Y. 472. 

“Yo forbid the vacating of an as- 
sessment by a bill in equity, and yet 
permit it upon a certiorari, would 
deprive the intended restraint of all 
its force.” Peo. v, Myers, supra. 

52. Peo. v. Myers, supra. 

53. Hagenmeyer v. Grout, 113 App. 
Div. 472, 99 NYS 369. 

54. Mayer v. New York, 101 N. Y. 
284, 4 NE 336. 

55. St. § 959-30g¢g; L. (1909) c 539. 

56. State v. Soliday, 189 Wis, 252, 
207 NW 417; Bekkedal v. Viroqua, 
183 Wis. 176, 196 NW 879, 197 NW 
707; Warner v. Ashland, 154 Wis. 
54, 142 NW 513; Dunn v. Superior, 
148 Wis. 636, 185 NW 145; Newton 
v. Superior, 146 Wis. 308, 130 NW 
242, 131 NW 986 [expressly overr 
Hayes v. Douglas County, 92 Wis. 
429, 65 NW _ 482, 538 AmSR 926, 31 
LRA 213 and the following cases by 
necessary implication: Spence v. 
Milwaukee, 132 Wis. 669, 113 NW 38; 
Kersten v. Milwaukee, 106 is. 200, 
81 NW 948, 1108, 48 LRA 851; Lieber- 
mann yv. Milwaukee, 89 Wis. 336, 61 
NW 1112; Watkins v. Milwaukee, 52 
Wis. 98, 8 NW 823; Harrison v, Mil- 
waukee, 49 Wis. 247, 5 NW 326]. 
But see Stoughton State Bank v. 
Stoughton, 159 Wis. 330, 150 NW 418 
(decided since Newton vy. Superior, 
146 Wis. 308, 313, 130 NW 242, 131 
NW 986, which, without mentioning 
this decision or others following it, 
held to the contrary). 

“The legislature intended to pro- 
vide that on such appeal the court 
should have the right to investigate 
the proceedings actually taken and 
to ascertain whether or not there 
were fatal omissions in the course of 
the proceedings taken by the munici- 
pal authorities in making the im- 
provements, and to award such relief 
as the actual state of the proceed- 
ings demanded to protect the appel- 
lants from any wrongful invasion of 
their rights flowing from a failure to 
comply with the statutes.’ Newton 
v. Superior, supra, 

[a] The statute is mandatory and 
precludes jurisdiction being exercised 
in any other way in law or in equity 
as to real estate within the calls of 
the statute. Northern Pac. R. Co. 
v. Douglas County, 145 Wis, 288, 130 
NW 246 (holding, however, that the 
words in the statutes under consider- 
ation “affected by the said improve- 
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not lie to review the assessment;®? and a court of 
equity is without jurisdiction to entertain a suit 
to restrain performance of a contract made by a 
city for an improvement, on the ground that the 
contract was invalid,°® or to entertain a suit to set 
aside the assessment,°® or to prevent its enforce- 
ment;°° although it has been held that the right of 
the-landowner to go into a court of equity to chal- 
lenge the proceedings cannot be taken away by a 
statute of this character, where there is no provi- 
sion for giving notice to the landowner of the pro- 
ceedings taken.*1 

[§ 3224] (d) Right of Review. The question as 
to who is entitled to appeal is a matter largely of 
statutory regulation.6* One who has not availed 
himself of the statutory right to appeal from an 
assessment cannot appear in the court to which an 
appeal was taken by others and attack the validity 
of the assessment.® 

[§ 3225] (e) Parties. Where the statutes contem- 
plate assessment, levy, and appeal from the assess- 
ment upon each single lot and a large number of 
lots were assessed, the owners cannot question the 
validity of the assessment in a single appeal.** 

[§ 3226] (f) Compliance with Statutory Require- 
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ments as Condition Precedent to Right of Ap- 
peal Generally. To authorize an exercise of the 
right of appeal given by statute, its provisions must 


be strictly complied with.*® Everything required for 


the taking of an appeal by the statute authorizing 
it must be complied with; otherwise there is no 
appeal.®® On the other hand, where the statute giv- 
ing the right of appeal makes it an exclusive rem- 
edy®* and attaches no conditions to the right of 
appeal, the court can make none.®® 

[§ 3227] (g) Presentation before Council or Other 
Board of Objections Relied on. In view of this 
last proposition,®® where the statute giving the 
right to appeal does not require as a condition of 
exercising the right that the property owner shall 
appear before the assessment board and make objec- 
tions, such appearance and the making of objections 
is not a prerequisite to the exercise of the right.7° 
But under some statutes’! objections to an assess- 
ment not presented in some appropriate manner to 
the council or other board making the assessment 
will not be considered on appeal.’ And under 
other statutes it is held that the property owner is 
estopped from raising any other objections on appeal 
than those assigned and filed by him at the hearing 


ment” limit the remedy by appeal to 
such parcels of real estate as the 
administrative board dealing with the 
matter would have jurisdiction, un- 
der any circumstances, to affect 
thereby, and that a suit in equity 
would lie to restrain enforcement of 
an assessment against land which 
could not be affected by the improve- 
ment because the improvement did 
not include any part of the street 
in front of the land). 


57. State v. Soliday, 189 Wis. 252, 
207 NW 417. 
68. Berger v. Superior, 166 Wis. 


477, 166 NW 36. 

59. Newton v. Superior, 146 Wis. 
308, 180 NW 242, 131. NW 986. 

60.. Northern. Pac. _R. .Co. -v 


Douglas County, 145 Wis. 288, 130 
NW 246. 


61. BWiermann v. Milwaukee, 142 
ia 606, 126 NW 53, 27 LRANS 

5. 

[a] Where a city charter provides 


that the only remedy against a spe- 
cial assessment shall be by appeal, 
and that no appeal shall be taken 
after the assessment bonds are is- 
sued, and such issue may be made 
before the work is begun, and there 
is no provision for giving notice to 
the landowner of the proceedings 
taken, his right to go into a court 
of equity to challenge such proceed- 
ings cannot be taken away. Hier- 
mann vy. Milwaukee, 142 Wis. 606, 
126 NW 53, 27 LRANS 1085. 

62. See statutory provisions, 

[a] In New York; “party ag- 
grieved.”-—One who at the time of 
laying an assessment was legally lia- 
ble to pay it and has so continued 
is “the party aggrieved’ within the 
meaning of a statute authorizing pro- 
ceedings by the party aggrieved to 
vacate the assessment, and a lessee 
who by his lease is bound to pay an 
assessment laid upon the premises 
can institute the proceedings as well 
as the owner. In re Burke, 62 N. 
Y. 224 [mod 2 Hun 281]. 

[b] In Pennsylvania; “party whose 
property taken,” etc.—Under a stat- 
ute relating to public improvements 
and providing that “any party whose 
property is taken, injured, or de- 
stroyed” may appeal from the report 
of viewers and demand a trial by 
jury, a person over whose land part 
of a public sewer is laid may appeal 
from an assessment of benefits 
against him, and demand a jury trial. 
In re Beechwood Ave. Sewer, 179 
Pa. 494, 36 A 210. 

‘63. Berry v. Des Moines, 115 Iowa 


44, 87 NW 747. 

[a] Thus a street railroad com- 
pany between and along whose tracks 
the paving has been laid, which has 
not joined in the appeal, cannot ap- 
pear and defend against the conten- 
tion of appellant that he cannot be 
legally assessed for the portion of 
the pavement between the street car 
tracks and one foot on the outside 
thereof. Berry v. Des Moines, 115 
Iowa 44, 87 NW 747. 

64 Decatur Land Co. v. New De- 
catur, 198 Ala. 293, 73 S 509. 

“To allow the blending in one ju- 
dicial hearing of the inquiry the 
owner may initiate or institute under 
the statutory system provided would 
necessarily result in the utmost con- 
fusion, and, it is readily conceiv- 
able, in the defeat of the object con- 
templated by the Constitution and 
the statutes.” Decatur Land Co. v. 
New Decatur, supra. 

65. Ala.—Falkner v. Bessemer, 214 
Ala. 130, 106 S. 896; Payne v. 
Spragins, 207 Ala. 264, 92 S 466. 

Cal.—Cohen v. Alameda, 168 Cal. 
265, 142 P 885. 

Conn.,—Hill v. Waterbury, 84 Conn. 
319, 80 A. 202; Ives v. Goshen, 63 
Conn, 79, 26 A. 845. 

Ind.—New Albany v. Lemon, 198 
Ind. 127, 149 NE 350, 152 NE 723; 
Smith v. Gustin, 169 Ind. 42, 80 NE 
959, 81 NE 722; Shirk v. Moore, 96 
Ind. 199; Simon v. Wabash, 58 Ind. 
A. 127, 107 NE. 738. 

Iowa.—Van Meter v. Tipton, 178 
Iowa 1201, 159 NW 171; Frost v. Os- 
kaloosa Bd. of Review, 113 Iowa 547, 
85 NW 770. 

Miss.—Madison County v. Frazier, 
78 Miss, 880, 29 S 765. 

Nebr.—Byron Reed Co, v. Omaha, 
88 Nebr. 828, 130 NW 748. 

N. Y.—In re Manhattan Sav. Inst., 
82° N.Y. 142. 

Pa.—Butler Engine, etc., 
Butler, 238 Pa. 180, 85 A 1112. 

Wash.—In re Patterson, 98 Wash. 
334, 167 P 924; Goetter v. Colville, 
82 Wash, 305, 144 P 30; Gerlach v. 
Spokane, 6 Wash. 589, 124 P 121; 
Young vy. Tacoma, 81 Wash. 153, 71 
P 742. 

Wis.—Warner v. Ashland, 154 Wis. 
54, 142 NW 513. 

66. Fairfield v. Jefferson County, 
168 Iowa 623, 151 NW 58; Johannsen 
v. Colfax, 161 Iowa 502, 143 NW 500; 
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Goetter v. Colville, 82 Wash. 305, 
144 P 30. 

67. See supra § 3223. 

68. Dunn vy. Superior, 148 Wis. 


636, 185 NW 145. 


Beer See supra § 3226 text and note 
70. Dunn vy. Superior, supra. 
71. See statutory provisions. 
72. Downing v. Independence, 


(Iowa) 212 NW 549; Chicago, etc., R. 
Co. v. Centerville, 172 Iowa 444, 153 
NW 106, 154 NW 596; Cheny v. Ft. 


Dodge, 157 Iowa 250, 138 NW 549; 
Gilchrest v. Des Moines, (Iowa) 131 
NW 776; Camp v. Davenport, 151 
Iowa 338, 130 NW 137; Andre v. 
Burlington, 141 Iowa 65, 117 NW 
1082; Higman v, Sioux City, 129 


Iowa 291, 105 NW 524; Marshalltown 
Light, ete., Co. v. Marshalltown, 127 
Iowa 637, 103 NW 1005; In re Pat- 


terson, 98 Wash. 834, 167 P 924; 
Renard v. Spokane, 48 Wash. 345, 
93 P 517; Young v. Tacoma, 31 


Wash. 153, 71 P 742. 

[a] Rule applied where there was 
a failure to object: (1) That the as- 
sessment exceeded the statutory 
limit. In re Audubon, etc. Sts., 198 
Iowa 1103, 199 .NW 983; Durst _v. 
Des Moines, 150 Iowa 370, 130 NW 
168. (2) That the improvement ren- 
dered the street less convenient to 
the objector. Cheny v. Ft. Dodge, 157 
Iowa 250, 188 NW 549. (3) That 
the street had been purposely 
widened a few inches in order to 
clear the way for an assessment 
against the property of appellant. 
Chicago, etc., R. Co. v. Centerville, 
172 Iowa 444, 153 NW 106, 154 NW 
596. (4) That since the improve- 
ment had been made the market 
value of the property had not been 
increased thereby, and that the owner 
had not been enabled to obtain 
higher rentals. Hansen v. Missouri 
Valley, 178 Iowa 859, 160 NW 340. 
(5) To the amount of the assess- 
ment. Chicago, etc., R. Co. v. Cen- 
terville, supra. (6) And defects in 
the resolution of necessity in local 
improvement proceedings, insuffi- 
cient notice of proposals for bids, 
and change of plans after the con- 
tract was let, not being raised by ob- 
jections filed with the city council, 
cannot be considered on appeal from 
the assessment. Andre v. Burlington, 
141 Iowa 65, 117 NW 1082. 

[b] Objections by parties not ap- 
pealing.—On an appeal from a deci- 
sion of the council on an objection 
to an assessment for a local improve- 
ment a rejection of testimony in be- 
half of a party who did not appeal 
js not available to those who did ap- 
peal. Gerlach v. Spokane, 68 Wash. 
589, 124 P 121, 85 Wash, 129, 147 P 
870. 
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before the city couneil.”? 
requiring objections has been recognized where the 
assessment is absolutely void, in which case it may 


be annulled on appeal, even though no objections . 


were filed with the council.” 

Requisites and sufficiency of objections. Objec- 
tions, although of an informal nature, will satisfy 
the requirements of the statute if they are suffi- 
ciently clear to put the council to a consideration 
thereof.”> If the statute requires written objections, 
the making of oral objections at the hearing before 
the council will not be sufficient, the statute being 
considered mandatory.*® 

[§ 3228] (h) Requisites and Proceedings for 
Transfer—aa. Time for Taking and Perfecting Ap- 
peal. The time within which appeals to judicial 
tribunals from special assessments shall be taken 
is entirely a matter of statutory regulation.7” And 
in accordance with rules*® the appeal must be taken 
within the time prescribed or the court acquires 
no jurisdiction thereof ;7° and the date from which 
the statutory period must be computed is a matter 
to be determined by a construction of the statutes 
conferring the right of appeal.®° 

[§ 3229] bb. Notice of Appeal. Where, as is usu- 
ally the case, notice of appeal is required by stat- 
ute,*t in the absence of a substantial compliance 
with the statutory requirement the appeal must be 
dismissed,®* unless, as may be done, notice is 
waived.®8 

Joinder of several appellants in one notice. 
Where a statute requires all appeals from an as- 

73. Falkner v, Bessemer, 214 Ala, 
130, 106 S 896. 

[a] No estoppel.—W here the tran- 


script on appeal by a property owner 
from a local improvement assess- 


[da] 
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An exception to the rule | 


ment is not unreasonable. 
Alameda, 168 Cal. 265, 
Time not unreasonably short. 
—The time allowed to perfect such 


an appeal, twenty days from the first 


[§§ 3227-3231 


sessment to be heard at the same time, persons 
who object to the assessment may join in one notice 
of appeal so long as it complies with the statu- 
tory requirement in stating the grounds of the sev- 
eral appeals;8* and while it would be better practice 
for the notice to recite the names of all the appel- 
lants, failure to do so will not vitiate the appeal.®° 

Address and service. Where a statute requires ~ 
service of notice of the appeal on the adverse party, 
a notice not addressed to any person is insufficient 
to confer jurisdiction on the court to entertain the 
appeal.®* But it has been held a sufficient com- 
pliance with the statute that a notice be addressed 
to the city as the adverse party and served on the 
mayor, although not addressed to him.’? 

[§ 3230] ec. Affidavit That Appeal Is Not Taken 
for Delay. A statutory provision, requiring the fil- 
ing of an affidavit that the appeal is not taken for 
delay but in the belief that injustice has been done,*® 
is mandatory and a strict compliance therewith es- 


‘sential to the jurisdiction of the court to hear the 


appeal;®® and if nothing further is alleged in the 
affidavit than that the facts set out therein are 
correct and true, the appeal will be quashed.®° An 
appearance through counsel under an issue framed 
by the court upon such an appeal will not constitute 
a waiver of the right to take advantage of the fail- 
ure of the appealing party to file the required 
affidavit.®+ 

[§ 3231] dd. Bond. No appeal bond is necessary 
in the absence of a statute requiring it.°* But 
where the statute requires the giving of an appeal 


Cohen v. 
142 P 885. 


such assessment was not confirmed 
until September, at an adjourned 
meeting of the board, since no de- 
cision was made until the confirma- 
tion of the whole assessment. Madi- 


ment proceeding did not show that he 
filed any objections or defenses to 
the assessment in writing on a hear- 
ing given for that purpose, but 
merely appeared by his counsel and 
made certain objections, but the bill 
of exceptions shows that he offered 
a paper showing objections filed to 
the assessment before it was made 
final, there was no estoppel, but the 
court had jurisdiction to hear all 


objections. Hood v, Bessemer, 213 
Ala. 225, 104 S 325. 

74 Rivers v. Des Moines, 202 
Iowa 940, 211 NW 415; Bates v. Des 


Moines, 201 Iowa 1233, 207 NW 793. 

75. Real Est. Inv. Co. v. Spokane, 
59 Wash. 416, 109 P 1057. 

[a] Sufficiency of objections.— 
Merely filing with -the council a 
paper containing the statement “I 
object,’”? without stating any reason 
for the complaint, is not a sufficient 
compliance with the statutory re- 
quirements to perfect an appeal from 
the action of a city council as to 
the valuation of lots and excessive 
character of the assessment. Down- 
ing v. Independence, (lowa) 212 NW 
549, 

76. ye fe v. Spokane, 48 Wash. 
345. 938. RP 51 

77. See eh ROE provisions. 

[a] Five days.—Madison County 
vy. Frazier, 78 Miss. 880, 29 S 765. 

[b] Ten days.—Fox’s App., 73 
Conn, 68, 46 A 277; Bellingham Bay 
Impr. Co. v. New. Whatcom, 17 Wash, 
496, 50 P 477. 

[ec] Thirty days.—(1) Katsch v. 
New Haven, 86 Conn. 326, 85 A 523. 
(2) In Alabama the city is given only 
thirty days in which to take an ap- 
peal from special assessment pro- 
ceedings. Birmingham y. Collins, 201 
Ala. 479, 78 S 385 [den certiorari 
LO Ala, VA. 1222, 77° Si 60]. (3) A 
statute requiring the appeal to be 
taken within thirty days after judg- 


publication of notice of the final de- 
termination by the council, is not so 
unreasonably short as to invalidate 
the law. Newton vy. Superior, 146 
bee 808, 1830 NW 242, 131 NW 

{e] In New York it is held that 
a proceeding of the character under 
consideration is a special proceeding 
and governed by the limitation pre- 
scribed by Code Civ. Proc. §§ 388- 
414, and a delay in moving for a less 
time than there limited is not fatal 
to the proceedings. In re Manhattan 


Sav. Inst., 82 N. Y. 142. 
78. See Appeal and Error § 1032. 
79. Cohen v. Alameda, 168 Cal. 


265, 142 P 885; Warner v. Ashland, 
154 Wis. 54, 142 NW 513. 

80. 
Ala, A. 341, 108 S 622 
den 214 Ala. 584, 108 S 625]. 

Conn.—Katsch vy. New Haven, 86 
Conn. 326, 85 A 528; Velhage’s App., 
78 Conn, 520, 68 A 347; Fox’s App., 
73 Conn. 68, 46 A 277, 

Ind.—Chicago, ete., R. Co. v. Hun- 
tington, 149 Ind. 518, 49 NE 349. 

Miss.—Madison County v. Frazier, 
78 Miss. 880, 29 S 765. 

Wash.—In re Cliff Ave., 122 Wash. 
$35, 210° 676. Bellingham Bay Impr. 
Co. v, New Whatcom, 1% Wash. 496, 
50 P 477. 

[a] Hartford charter.—Fox’s App., 
73 Conn. 68, 46 A 277. 

[b]’ New Haven charter.—Katsch 
v. New Haven, 86 Conn. 326, 85 A 
5238. 

[c] Premature appeal.—Under a 
statute providing that an appeal lies 
to the circuit court from the deci- 
sion of the assessment board if taken 


{certiorari 


within five days after adjournment |, 


of the meeting at which the assess- 
ment was made, an appeal from an 
assessment levied in August, taken 
within five days after the meeting 
adjourned, was premature, where 


Ala.—Cox' v. Birmingham, 21 |. 


son County v. Frazier, 78 Miss. 880, 
29 S 765. 

81. See statutory provisions. 

82. Frost vy. Oskaloosa Bd. of Re- 
view, 113 Iowa 547, 85 NW 770. 

[a] Notice held not fatally de- 
fective-—Where the notice of appeal 
from the confirmation by the city 
council of a public improvement as- 
sessment described the proceedings 
appealed from with great particu- 
larity and the city could not have 
been misled because the notice re- 
ferred to the wrong condemnation 


ordinance, such notice was not 
fatally defective. Emerson vy, Seat- 
tle, 51 Wash. 689, 99 P 1135; Bar- 
iit v. Seattle, 51 Wash. 47, 97 P 
1 : 

83. Emerson vy, Seattle, 51 Wash. 


689, 99 P 1185: Barrett v. Seattle, 
51 Wash. 47, 97 P 1109. 

[a] As for instance, by general 
appearance of the corporation coun- 
sel. See cases supra this note. . 

84. Harris v. Tacoma, 39 Wash. 


185, 81 P 691. 

85. Harris v. Tacoma, supra. 

86. Farmer State Sav. Bank _v. 
Fairbank, 199 Iowa 1275, 202 NW 


80; In re Odebolt Pav. Assessments, 
193 Iowa 1234, 188 NW 780. 

87. Western Asphalt Pav. Corp. v. 
Marshalltown, (Iowa) 214 NW 687 
(superseding op. 206 NW 956]. ‘ 

88. Pa. Act June 18, 1874° [P. 
L, p 283] (requiring as a condition 
to the right to appeal that the ap- 
peal shall be accompanied by such 
an affidavit of the party or his attor- 
ney or agent). 

89. Butler Engine, etc., Co. v. But- 
ler, 238 'Pa, ‘180, 82 A°1112: 

90. Butler Engine, etc., Co. v, But= 
ler, supra. 

91. Butler Engine, etc., Co. v. But- 
ler, supra. 

92. Peru v. Kreutzer, (Ind. A.) 
153 NE 420. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bak sl ah a 
ee. 


§§ 3231-3239} 


bond, as a prerequisite to perfecting the appeal,®* 
a substantial compliance with this agreement is ju- 
risdictional,°* and the court to which the appeal 
is taken does not acquire jurisdiction of the appeal 
where no bond is filed,®® or where the bond was not 
fixed and approved by the officer designated by the 
statute’® or was not filed within the time desig- 
nated by statute ;®" in these circumstances the court 
eannot take any action in the matter®® and the 
appeal should be dismissed.°? 

Signing bond. Under a statute providing that 
“fappellant shall execute and file a sufficient bond,’’ 
the only interest of the city in the bond is that 
it shall be saved harmless, and the word ‘‘execute’’ 
will not be held necessarily to mean ‘‘sign,’’ so 
that an appeal bond, signed by one of several ob- 
jectors in such a proceeding with a sufficient surety, 
was sufficient to satisfy the requirement. 

Liability on bond. A statute providing that, when 

93. See statutory provisions. 

94. New Albany v. Leman, 198 
Ind. 127, 149 NE 350, 152 NE. 723; 
Peru v. Kreutzer, (Ind. A.) 155 NE 
515; Dickinson v. Des Moines, 202 


towa 782, 211 NW 417; Van Meter v. 
Tipton, 178 Iowa 1201, 159 NW 171; 


415; Hauge v. De 
907, 196 NW 68. 
[e] Waiver 


by such officers. 


MUNICIPAL CORPORATIONS 


of 
statutory requirement that the bond 
be approved by the mayor or clerk 
is mandatory and cannot bé waived 


faaC ry 997 


final judgment is rendered in favor of the city on 
appeals from assessments for public improvements, 
execution may issue against the sureties on the ap- 
peal bond, applies only when the appeal is taken 
to the supreme court, supersedeas had, and bond 
given as required by statute.” 

[§ 3232] ee. Pleadings. A complaint or petition 
is not necessary where the statute authorizing the 
appeal does not require it.2 However, some stat- 
utes require the filing of a petition or complaint,* 
and a compliance with this requirement has been 
held to be jurisdictional. If the legislature pre- 
seribes what the petition shall allege, no other 
allegations are necessary. In the absence of any 
statutory requirement as to what should be alleged, 
it has been held that the petition on appeal should 
state specifically the grounds for appeal;’ and that 
no other grounds than those alleged may be con- 


sidered. The improvement is sufficiently designated 
s Moines, 197 Iowa, assessment for a street improvement, 
the transcript of all papers and pro- 
ceedings in the case while pending 
before the common council consti- 
tute the complaint, and appellant’s 
statement of grievances the answer 
thereto. New York, etc., R. Co. v. 


approval. — The 


St. Mary’s Church 


Fairfield v. Jefferson County, 168]|v. Pella, 197 Iowa 205, 196 NW 949;| Hammond, 170 Ind. 493, 83 NE 244. 

Iowa 623, 151 NW 53; Johannsen v.| Fairfield v. Jefferson County, 168] Present rule in Indiana see infra this 

Colfax, 161 Iowa 502, 143 NW 500;} Iowa 623, 151 NW 53. section. 

and cases infra this section. See also {f] Statute providing that defec- 4 See statutory provisions. 

Appeal and Error § 1141. tive bonds shall not prejudice the [a] In Nebraska, on appeal to the 
95. Shirk vy. Moore, 96 Ind. 199;| party giving them does not apply to] district court from the board of 

Peru v. Kreutzer, (Ind. A.) 155 NE]an omission to have approved, as| equalization in metropolitan cities, 


515; Fairfield v. Jefferson County, 168 
Iowa 6238, 151 NW 53. 

[a] Waiver of bond.—The city at- 
torney cannot waive the statutory re- 
quirement that a bond be filed. Fair- 
field v. Jefferson County, 168 Iowa 


97, 
Ind. 127, 149 


required by statute, 
peal from a special assessment levy 
not otherwise defective. 
Cherokee, 180 Iowa 448, 161 NW 440. 
New Albany v. 
NE 350, 152 NE. 723; 


a bond on ap-| the parties should file pleadings and 
join the same issues as those joined 
before the board. Byron Reed Co. 
v. Omaha, 88 Nebr. 828, 130 NW 
748 (the procedure being the same as 
on appeals from justices of the 


MeCord v. 


Lemon, 198 


623, 151 NW 53. 

96. Dickinson v. Des Moines, 202 
Iowa 782, 211 NW 417; St. Mary’s 
Church v. Pella, 197 Iowa 205, 196 
NW 949; In re Odebolt. Pav. Assess- 
ments, 193 Iowa 1234, 188 NW 780; 
McCord v. Cherokee, 180 Iowa 448, 
i161 NW 440; Van Meter v. Tipton, 
178 Iowa 1201, 159 NW 171; Fair- 
field v. Jefferson County, 168 Iowa 
623, 151 NW 53: Sutton v. Bower, 
124 Iowa 58, 99 NW 104. 

[a] Thus, on an attempted appeal 
‘from a paving assessment, a bond 
is a nullity where the amount 
thereof was fixed solely by appellant 
and merely left with the city clerk 
without any approval by him. In re 
Odebolt Pav. Assessments, 193 Iowa 
1234, 188 NW 780. 

[b] Amount of bond; double cost 
of appeal.—A statute which requires 
a bond in double the amount of the 
probable cost of the appeal does not 
require the bond to cover the amount 
of the assessment. The wording of 
the statute excludes the- idea that 
the bond shall cover the amount of 
the assessment or include any sum or 
item other than that which will be 
the probable cost of appeal. Payne 
v. Spragins, 207 Ala. 264, 92 S 466. 

{c] Request to fix and approve 
bond.—The statute does not impose 
any affirmative duty on the officers 
to fix the amount of the bond and 
approve it, and the fact that the 
mayor of his own motion fixed the 
amount of the bond without notice to 
appellant did not relieve him from 
the duty of requesting the mayor or 
elerk to fix the amount of the bond 
and approve it. Johannsen y. Colfax, 
161 Iowa 502, 148 NW _ 500. 

{d] Indorsement of approval. 
Where the bond on appeal from an 
assessment was shown to have been 
accepted and treated as approved by 
the clerk, his failure to indorse his 
approval on the bond is a mere cleri- 
cal defect and will not deprive the 
eourt of jurisdiction. An _indorse- 
ment of approval is not indispensa- 
ple. Dickinson v. Des Moines, 202 
Towa 782, 211 NW 417; Rivers v. 


Smith vy. Gustin, 169 Ind. 42, 80 NE 
959, 81 NE 722; Van Meter v. Tip- 
ton, 178 Iowa 1201, 159 NW. 171; 
Fairfield v. Jefferson County, 168 
Iowa 623, 151 NW 53; Johannsen. v. 
Colfax, 161 Iowa 502, 148 NW _ 500. 
Compare Harris v. Tacoma, 39 Wash. 
185, 188, 81 P 691 (appellant’s fail- 
ure to file the required bond at the 
same time the transcript of the pro- 
ceedings was filed, as required by L. 
[1901] pp 241, 242 ¢ 118, was not 
ground, for dismissing the appeal. 
“The purpose of the bond is to secure 
the city in its costs in case the ap- 
pellant is unsuccessful on his appeal, 
and the bond is just as effectual for 
that purpose when filed two days 
before the transcript is filed as it is 
when both are filed at the same 


to perfect appeal.—If the bond is not 
filed in time, nothing else that may 
be done toward perfecting an appeal 
will give the court power to acquire 
jurisdiction by accepting a bond sub- 
sequently offered for filing. New 
Albany v. Lemon, 198 Ind. 127, 149 
NE 350, 152 NE 723. 

98. New Albany v. Lemon, supra. 

99. McCord v. Cherokee, 180 Iowa 
448, 161 NW 440; Fairfield v. Jeffer- 
son County, 168 Iowa 623, 151 NW 
538: Johannsen vy. Colfax, 161 Iowa 
502, 143 NW 500: Sutton v. Bower, 
124 Iowa 58, 99 NW 104. 


1. Gerlach v. Spokane, 68 Wash. 
589, 124 P 121. 

@. Payne v. Spragins, 207 Ala. 
264, 92 S 466. 

3. Cox .v. Birmingham, .21 Ala. A. 
341, 108 S 622 [certiorari den 214 
Ala. 584, 108 S 625]; New York, etc., 
R.. Go. v. Hammond, 170.,. Ind, 493, 
838 NE 244; Peru v. Kreutzer, (Ind. 


A.) 153 NE 420. 

[a] “ranscript on appeal.—(1) In 
Alabama the transcript is considered 
equivalent to a formal complaint, 
and no other complaint need be filed. 
Cox v. Birmingham, 21 Ala. A, 341, 
108 S 622 [certiorari den 214 Ala. 
584, 108 S 625]. . (2) And formerly 
in Indiana it was held that, on appeal 


Des Moines, 202 Iowa 940, 211 N.W./7to the circuit court from a special 


peace). 

5. New Albany v. Lemon, 198 Ind. 
127, 149 NE 350, 152 NE 723; Peru 
v. Kreutzer, (Ind. A.) 155 NE 515. 

6. Simon vy. Wabash, 58 Ind. A. 
127, 107 NE 788. 

7. Bradley v. New Haven, 91 
Conn. 100, 98 A 977; Hill v. Water- 


bury, 84 Conn: 319, 80 A 202; Ives 
v. Goshen, 63 Conn. 79, 26 ‘A 845; 
Bowditch v, New Haven, 40 Conn. 


503; Matter of Keyser, 10 AbbPr (N. 
Y.) 481. 

[a] Reason for rule.— ‘This is a 
judicial proceeding, and there is the 
same reason for requiring a party 
who resorts to it to state specifically 
the reasons for appealing, that there 
is in requiring the plaintiff in an 
action at law to state his cause of ac- 
tion, or the petitioner in a bill in 
equity to state the facts on which 
he bases his claim to a _ decree.” 
Bowditch v. New Haven, 40 Conn. 
503, 510. 

[b] Averment too indefinite—An 
averment that the assessment ‘was 
not laid according to law” is too in- 
definite to raise any question of con- 
sideration on appeal. Bowditch vy. 
New Haven, 40 Conn. 5038. ° 

{c] Fraud.—(1) Not sufficiently 
charged see Matter of Keyser, 10 
AbbPr (N. Y.) 481. (2) Sufficiently 
charged, in the absence of any mo- 
tion to make the petition more defi- 
nite, or of an objection to proof under 
it, see In re Livingston, 121 N. Y. 
94, 24 NE 290. 

{d] Conclusions of law.—A state- 
ment that the assessments are each 
and all oppressive and unlawful is 
merely a conclusion of law and not a 
fact from which an inference of the 
illegality of the assessment of the 
lots can be drawn. Harriman v. 
Yonkers, 109 App. Div. 246, 95 NYS 
816 fapp dism 184 N. Y. 572 mem, 
77 NE 1188 mem]. 

8. Hill v. Waterbury, 84 Conn. 319, 
80 A 202. 

{a] hus (1) the authority of the 
municipality to make the improve- 
ment cannot be challenged under an 
allegation that the assessment made 
therefor was “excessive and inequi- 


728 [44 C.J.] 


in the complaint by referring to it and describing 
it in the language used in the order of the common 
council.® 

Answer. Under some statutes an answer should be 
filed,!° but a reversal may not be had for want of 
an answer where the case was tried by the court 
to which the appeal was taken on the'theory that an 
answer had been filed and the case considered on 
that theory in the reviewing court."? : 

[§ 3233] (i) Effect of Appeal as Stay. While an 
appeal to a judicial tribunal from an assessment 
does not vacate it,!2 it does operate to suspend all 
further proceedings by the municipal body during 
the pendency thereof.1* Accordingly, a lien cannot 
be foreclosed against property owners during the 
pendency of an appeal;'4 and a reassessment for the 
same improvement pending an appeal is a nullity.’° 

An appeal by some of the property owners sus- 
pends proceedings as to others not appealing, where 
it is provided by statute that ‘‘all persons owning 
property assessed shall take notice of such appeal 
and shall be bound by the judgment of the court.’’!® 
But, in the absence of any special statutory provi- 
sions on the subject, a property owner cannot by 
appealing from the assessment as to part of his 
lots assessed suspend the city’s proceedings to col- 
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Moen i ah 
[§§ 3232-3235 


lect the assessments on the others not appealed from 
until the decision of the appeal.?” 

[§ 3234] (j) Record or Transcript.1® As in the 
case of other appeals!® appellant must comply with 
statutory or charter provisions as to the filing of 
a transcript or certified copy of the proceedings com- 
plained of.2°. Under some statutes?! one who ap- 
peals from a confirmation by the council of an 
assessment must, within the time specified, file a 
transcript2? which shall contain the assessment roll,?* 
the objections thereto,?4 the ordinance confirming 
the same,?° and the record of the council with refer- 
ence to the assessment.?° However, the statute not 
requiring it, the transcript need not contain the local 
improvement ordinance.?* 

Amendment of certificate. A defect in the city 
clerk’s certificate to the transcript on appeal from 
a confirmation by the council of an assessment may 
be cured by amendment.’ ' 

Where a partial transcript of the proceedings 
was duly filed, a duly certified transcript covering 
all the proceedings may be filed.?9 

[§ 3235] (k) Evidence—aa. Presumptions and 
Burden of Proof. Except where it is otherwise pro- 
vided by statute,®? on appeal from an assessment 
all presumptions ‘are in favor of its correctness,*! 


table.” Hill v. Waterbury, 84 Conn. 
319, 80 A 202. (2) An averment that 
appellant’s property is assessed in 
excess of the statutory limit does 
not raise the question that the prop- 
erty of others has been assessed be- 
low the statutory limit and_ that 
question is not open for considera- 


tion. Ives v. Goshen, 68 Conn. 79, 
26 A 845. 
oS. Parka Gity. yache (.Clup 2 Vv, 


Bridgeport, 81 Conn. 76, 70 A 631. 

10. Byron Reed Co. v. Omaha, 88 
Nebr. 828, 130 NW 748. 

11. Byron Reed Co. -v. 
supra, 

12. New York, etc., R. Co. v. Ham- 
mond, 170 Ind. 493, 88 NE 244. 

13. Huntsville v. Pulley, 187 Ala. 
367, 65 S405; Turley v. Peo., 116 
433, 6 NE 52; New. York, etc., 
R. Co, v. Hammond, 170° Ind. 493, 
83 NE 244; Manor. v. Jay County, 
137 Ind. 367, 34 NE 959, 36 NE 1101; 
City Bond Co. v. Wells, 34 Ind. A. 
Glows. NH JlosyCity , Bomd Com yv. 
Bruner, 34 Ind. A. 659, 73 NE 711. 

14. City Bond Co. v. Wells, supra; 
City Bond Co. v. Bruner, supra. 

Foreclosure of lien generally see 
infra § 3540. 

15. Huntsville v. Pulley, 187 Ala. 
367, 65 S 405. 

[a] Reason for rule.—‘It is ob- 
vious that the right to appeal and 
invoke the judgment of the circuit 
upon municipal assessments would 
be both a delusion and a snare, and 
that the jurisdiction of that court 
would be reduced to impotence and 
futility, if, upon each appeal taken, 
the city could proceed at once to the 
making of a new assessment for the 
same improvement. Such a practice 
would be conducive to oppression, 
and would in effect nullify the right 
of appeal’ given by the statute.’ 
Huntsville v, Pulley, 187 Ala, 367, 
373, 65 S 405. 

Reassessment generally see 
§§ 3336-3381. 

16. City Bond Co. v. Wells, 34 Ind. 
A. 675, 73 NE 7138 (the effect of the 
foregoing provision is to make per- 
sons owning property assessed for 
the construction of the improvement 
parties to the appeal; as such parties 
they are not only bound by a judg- 
ment adverse to them, but are en- 
titled to the benefit of one releas- 
ing them from liability). 

17. Pittsburg v. Maxwell, 179 Pa. 
Doo 0, AX 158, 


Omaha, 


infra 


18. As constituting a pleading see 
supra § 3232. 

19. See Appeal and Error § 1611 et 
aya Justices of the Peace §§ 486- 
3) 


20. See cases infra this section. 

[a] Under Bangor, Me., Charter 
the court, in determining whether to 
take and retain cognizance thereof 
and hear the appeal, can only review 
such questions as are presented by 
the certified copy of the proceedings 
which appellant is required to file. 


pene v. Bangor, 111 Me, 390, 89 A 
21. See statutory provisions. 
22. In re Grandview Local Impr. 


Dists. Nos. 29 to 37, 108 Wash. 211, 
183 P 107; Goetter v. Colville, 82 
Wash. 305, 144 P 30. 

[a] Fault of clerk.—Failure to 
file the transcript within the statu- 
tory period, when the fault of the 
clerk and not of the appellant, is not 
a ground for dismissal of the appeal. 
In re Grandview Local Impr. Dists. 
Nos. 29 to 37, 108 Wash. 211, 216, 
183 P 107 (“It is manifest that, if 
the law were otherwise, one desir- 
ing to appeal from a judgment or 
decision rendered against him by an 
inferior tribunal could be deprived of 
that right without fault on his part 


by the neglect of some public officer: 


to perform some official act neces- 
sary to the perfecting of the appeal. 
Plainly an appellant should not be 
permitted to suffer by such neglect 
of a public officer, the appellant him- 
self being free from fault’). 

23. In re Grandview Local Impr. 
Dists. No. 29 to 87, supra; Goetter v. 
Colville, 82 Wash. 305, 144 P 30. 

24. In re Patterson, 98 Wash. 334, 
167 P 924; Goetter v. Colville, 82 
Wash, 305,°144 P 80. 

25. In re Grandview Local Impr. 
Dists. Nos. 29 'to 37, 108 Wash. 211, 
183 P 107; Goetter v, Colville, 82 
Wash, 305, 144 P 30. 

26. Goetter v, Colville, supra. 

[a] Amendment of record. — A 
transcript on appeal from the con- 
firmation of an assessment for a lo- 
cal improvement cannot be amended 
to supply the missing record of the 
ecouncil’s proceedings after the expi- 
ration of the time within which it 
was required to be filed. The defect 
is jurisdictional. Goetter vy. Colville, 
82 Wash. 305, 144 P 30. 

[b] “The term ‘record’... refers 
to such record as the minutes of 


the proceedings of the council upon 
the subject.” Ahrens v. Seattle, 39 
Wash, 168, 172, 81 P 558 [quot In re 


Patterson, 98 Wash. 334, 339, 167 
P 924). 
27. In re Patterson, supra. 


28. Emerson vy. Seattle, 51 Wash. 
689, 99 P 1135; Barrett v. Seattle, 51 
Wash. 347, 97 P 1109. 

29. Hood v. Bessemer, 213 Ala. 
225, 104 S 325. 

30. See cases infra this note. 

[a] In Maryland, where it is pro- 
vided by statute that on appeal from 
an assessment the jury is “to ascer- 
tain and decide on the amount of 
damages or benefits,’ there are no 
presumptions of law that the assess- 
ment of the commissioners is correct. 
Baltimore vy, Smith, etce., Brick Co., 
80 Md, 458, 31 A 423. 

31. Ala.—Cox y. Birmingham, 21 
Ala, A. 341, 108 S 622 [certiorari den 
214 Ala. 584, 108 S 625]. 

Conn.—Katsch v. New Haven, 86 
Conn. 326, 85 A 523; Citizens’ Assoc. 
sie ee 84 Conn. 3838, 80 A 


Ind.—New York, ete. R. Co. v. 
Hammond, 170 Ind. 498, 83 NE 244; 
Clarke v. Evansville, 75 Ind. A. 500, 
131 NE 82. 

Iowa.—Waterloo, ete, R. Co. v. 
Cedar Heights, 198 Iowa 350, 199 NW - 
313; Noble v. Des Moines, 191 Iowa 
12, 174 NW 44; McLain’s App., 189 
Iowa 264, 176 NW 817; Dickinson vy. 
Guthrie Center, 185 Iowa 541, 170 NW 
759; Carpenter v. Hamburg, 179 Iowa 
1168, 162 NW 602; Jones v, Sheldon, 
172 Iowa 406, 154 NW 592; Andre y. 
aa 141 Iowa 65, 117 NW 
1 { 

Nebr.——Broghamer v. Chadron, 107 
Nebr. 532, 186 NW 362. 

N. Y.—Matter of Allen, 
513, 184 NYS 557. 

{a] Thus it will be presumed: (1) 
That the members of the assess- 
ment board have done their duty in 
a spirit of fairness and to the best 
of their judgment. Clarke v. Evans- 
ville, 75 Ind. A. 500, 181 NE 82; Andre 
v. Burlington, 141 Iowa 65, 117 NW 
1082. (2) That the benefits to the 
property in the assessment district 
were equal to the cost. MclLain’s 
App., 189 Iowa 264, 176 NW 817. (3) 
That notice of the meeting of the 
board and hearing in accordance with 
the requirement of the statute was 
duly given. Katsch v. New Haven, 
86 Conn. 326, 85 A 523; Broghamer vy. 


74 Misc. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


> 458, 


88 3235-3236] 


in the absence of any showing to the contrary.* 
Conversely, except where it is otherwise peiaaall 
by statute,°* appellant has the burden of proof to 
establish the ground or grounds for modifying or 
Nevertheless, if the 
city attempts to justify an assessment in excess 
of a statutory limitation thereon, it has the burden 
of showing some ground on which the limitation 
Also, where the answer disputes 
the validity of the entire proceeding, the city, it 
is held, has the burden of showing that all statutory 
steps requisite to the validity of the proceeding were 


setting aside the assessment. 


may be avoided.*® 


duly taken.*¢ 


[§ 3236] bb. Admissibility. Generally speaking, 
on appeal to a judicial tribunal from an assessment 
for public improvements, the party may introduce 
any competent evidence relevant to the issues*? 


triable,?® although if the court is 


tion to grant the character of relief asked on appeal 
any evidence in relation thereto is imadmissible.*® 


Chadron, 107 Nebr. 532, 186 NW 362. 
(4) That the valuation placed on the 
property assessed is correct. Water- 
loo, ete., R. Co. v. Cedar Heights, 198 
Iowa 350, 199 NW 313. (5) That the 
method of apportionment adopted was 
the proper one. Broghamer v. Chad- 
ron, Supra. (6) That the amount of 
the assessment is correct (New York, 
ete, . Co. v. Hammond, 170 Ind. 

83 NE 244; Jones v. Sheldon, 
172 Iowa 406, 154 NW 592) (7) and 
not in excess of the actual benefits 
eonferred (Dickinson v. Guthrie Cen- 
ter, 185 Iowa 541, 170 NW 759; Andre 
Vv. Bering son, 141 Iowa 65, 117 NW 
1082). 

32. Citizens’ Assoc. v. Bridgeport, 
84 Conn, 383, 80 A 203; Broghamer v. 
Chadron, 107 Nebr. 532, 186 NW 3262. 

23. See cases infra this note. 


Tal In Maryland (1) it has been 


held that, on an appeal from an as- | 


sessment under a statute providing 
that the jury on the appeal are “to 
ascertain and decide on the amount 
of damages or benefits,’ the burden 
of: proof is on the city to show that 


the assessment of the commissioners | 


Baltimore v. Smith, etc., 
Brick Co., 80 Md. 458, 31 A 423. (2) 
Ee. has further been held by the 
courts of this state that a statute 
providing that, where both damage 
and benefit items are involved, an 
award is prima facie correct, but 
that, if only benefit items are in- 
volved, the burden of proving the 
award’s correctness rests upon the 
city, is not invalid because dis- 
eriminating arbitrarily. Cahill v. 
Baltimore City, 129 Md. 17, 98 A 
235. 

34. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Birmingham, 201 Ala. 542, 78 S 
896; Decatur v. Brock, 170 Ala,.149, 
54 S 209, 

Conn.—Citizens’ Assoc. v. Bridge- 
port, 84 Conn, 383, 80 A 203. 


is correct. 


Ida.—Dement v. Caldwell, 22 Ida. 
62, 125 P_ 200. 
Ind.—New. York, etc. R. Co. v. 


Hammond, 170 Ind, 493, 83 NE 244, 
Towa.—in re Hume, 202 Iowa B62 


208 NW 285; Waterloo, * OLGs54 R. 
v. Cedar Heights, 198 Iowa 350, 199 
NW 318; Illinois Cent. R. Co. Vv. 


Pomeroy, 196 Iowa 504, 194 NW 913; 
Dickinson v. Guthrie Center, 185 lowa 
541, 170 NW 759; Williams v. Chero- 
kee, 184 lowa 399, 169 NW 110; Bur- 
roughs v. Keokuk, 181 Iowa 660, 165 
NW 838; -Vail_ v. Chariton, 181 Towa 
296, 164 NW 597; Gilcrest. v,.,Des 
Moines, 161 NW 645; Chicago, etc., R. 
Cor ye Centerville, 172 Towa 444, 153 
NW 106, 154 NW 596; Jones v. Shel- 
don, 172 Iowa 406, 154 NW 592. 
N.. Y.—Matter of Allen, 74 Misc. 
bas; 134 NYS 557. é 
Wis.—Dickson y, Racine, 65 Wis. 
306, 27 NW 58. 
Compare Holton v. Mocksville, 189 
N. C. 144, 126 SE 326 (where it was 
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ment.#? 


without jurisdic- 


held. without discussion and without 
making mention of any statutory 
provision that, on a lot owner’s ex- 
ceptions and appeal from assessments 
for street and sidewalk 
ments, as confirmed by the board of 
commissioners on issues submitted 
to a jury, the burden was on the 
municipality to show that assess- 
ments had been lawfully and properly 
made on the taxpayer’s lots, and 


that the amounts assessed were 
correct). 
{a] Thus appellant has the bur- 


den of proving: (1) That in making 
the assessment the statute authoriz- 
ing it was not followed. Dickinson 
v. Guthrie Center, 185 Iowa 541, 170 
NW 759; Jones y. Sheldon, 172 Iowa 
406, 154 NW 592. (2) That the im- 
provement was not made in conform- 
ity with the plans ‘and specifications. 
Gilcrest v. Des Moines, (Iowa) 161 
NW 645. (3) That the property was 
not benefited by the improvement. 
Chicago, ete., R. Co. v. Centerville, 
ae Towa 444, 153 NW 106, 154 NW 
| 5 
excessive (Sloss-Sheffield Steel, etc., 
Co. v. Birmingham, 201 Ala. 542, 78 
S 896; Decatur v. Brock, 170 Ala. 149, 
54 S58 209: New York, ete., Ty OOM Va 
Hammond, 170 Ind. 493, 83 NE 244; 
Vail v. Chariton, 181 Iowa 296, 164 
NW 597) (5) as being in excess of 
benefits received (In re Hume, 202 
Iowa 969, 208 NW 285; Waterloo, etc., 
R. Co. v. Cedar Heights, 198 Iowa 
350, 199 NW 313; Dickinson y. Guth- 
rie "Center, supra). (6) That the as- 
sessment was not properly eah 
tioned. New York, etc., Vv. 
Hammond, supra; Dickson Vv. Recs. 
65 Wis. 306, 27 NW 58. 

35. Bailey v. Des Moines, 158 Iowa 
747, 188 NW 853. ‘ 

86. New York, etc., R. Co. v. Ham- 
mond, 170 Ind. 493, 838 NE 244. 

87. See cases infra note 38, 

[a] 
those joined before the board, Byron 


NW 748. 
38. 
215 Ala. 491, 


111 S 105; Stovall v. 


Jasper, 215 Ala. 300, 110 S 317; Sloss- 
Sheffield Steel, etc., Co. v. Birming- 
ham, 201 Ala. 542, 78 S 896; Tusca- 
loosa v. Hill, 14 Ala. A. 541, 69 S 486 
Ne una den 194 Ala. 559; 69. S 

8 

eke Clarina v. Muncie, 32 NE 718; 
Clarke y. Evansville, 75 Ind, A, 500, 
131 NE 82. 

Iowa.—lIllinois. Cent. R. 'Co.,.,.v. 
Pomeroy, 196 Iowa -504, 194 NW 
913. 


Md.—Baltimore City v. Maryland 
Trust, Co., 135 Md. 36, 107 A 574 (rec- 
ognizing rule). 

Nebr.—Byron Reed Co. v. Omaha, 
88 Keer ent 828, 1830 NW 748. 

C..-Holton “ oan simpt 189 
N. NG, 144, 126 SE 3 


improve- | 


(4) That the assessment was | 
'ers of property to be affected by 


Issues should be the same as | 
Reed Co. v. Omaha, 88 Nebr. 828, 130 | 


Ala.—Schwend vy, Birmingham, | 


| St. § 2706, where the paper 


[44 C.J.] 729 


On the question of benefits to the property as- 
sessed from the improvement, evidence as to the 
value of the property immediately before and after 
the improvement is admissible.*? 
qualified witness may testify as to how long a time 
would elapse before repairs would be necessary.** 
But evidence as to the effect the improvements had 
on property other than that in controversy is im- 
material and inadmissible.42 
is the contract for the improvement admissible since 
it furnishes no information whatever as to the value 
of the property either before or after the improve- 
So also the guaranty of the contractors 
that the. pavement would be in as good condition 
after five years as when laid is irrelevant to the 
question of the value of the improvements to the 
property, and should be rejected.44 
witness testified without objection to the value of 
property before and after the improvement, his tes- 
timony as to his experience whether improved 


And a properly 


Nor for this purpose 


And where a 


et 
streets 


Pa.—Sisters of Third Order of St. 
Francis v. Millvale Borough, 69 Pa. 


Wash.—In re Patterson, 98 Wash. 
334, 167%. Pi. 924; Horton, Inv. Co. .¥- 
Seattle, 94 Wash. 556, 162 P 989, LRA 


‘Super. 302. 


1918H 194; Ahrens y. Seattle, 39 
Wash. 168, 81 P 558. 
[a] To show compliance with 


statutory steps requisite to the valid- 
ity of the assessment a_ properly 
certified transcript of all relevant 
papers and entries, including the 
original assessment made against the 
objector’s property by the city com- 
missioners, is admissible. New York, 
€tC:, . Co. v. Hammond, 170 Ind. 
493, 83 NE 244, See Holton v. Mocks- 
ville, 189 N. C. 144,,126 SE 326 (on a 
lot owner’s exceptions and appeal 
from assessments for street and side- 
walk improvements as confirmed by 
the board of town commissioners, a 
paper purporting to be a resolution 
adopted by the board of commission- 
ers authorizing such improvements 
was admissible without showing that 
a petition had been filed by the own- 


improvements as. required by Consol. 
was pre- 
pared by the town attorney in ac- 
cordance with an instruction of the 
board of commissioners and filed 
with the town records, and on trial 
was produced as part of such records. 
The competency of this evidence does 
not depend upon whether or not a 
petition had been filed by owners of 
property to be affected by the im- 
provements), 

[b] Where the issue was whether 
the assessment exceeded the’*cost of 
the improvement, exclusion of the 
contract for the work and the bond 
to indemnify the city against loss 
was proper where the contract price 
was already in evidence, the addi- 
tional fact of the indemnifying bond 
without more not being sufficient to 
impeach the finding of the commis- 
sioners, Cox v. Birmingham, 21 Ala, 
A, 341, 108 S622 pee den 214 
Ala. 584, 108 S 62 

39. Baltimore ane v. Maryland 
Trust Co., 185 Md, 36, Ys07 A 574. 

40. Hood v. Bessemer, 213 Ala. 
225, 104 S 325; Huntsville v. Pulley, 
187 Ala. 867, 65 S 405. 

[a] Form of questions.—The wit- 
nesses should not be allowed to state 
that the property has or has not been 
damaged or has or has not been bene- 
fited, this being a question for the 
jury. Huntsville v. Pulley, 187 Ala. 
367, 65 S 405; Tuscaloosa v. Hill, 14 
Ala. A. 541, 69 S 486 [certiorari den 
194 Ala, 559, 69 S598]. 

41. Tuscaloosa v. Hill, supra. 

42. Tuscaloosa v. Hill, supra. 

43. Carson v. Allegheny City, 213 
Pa. 537, 62 A 1070. 

44, Huntsville v. Pulley, 187 Ala. 
367, 65 S 405, 


TOO. [44C. dealt 


increased the value of the property was properly 
A long-term lease of a 
light plant which does not restrict the use of the 
property for that purpose only is not admissible to 
show that no benefits could result because of the re- 


excluded as immaterial.*® 


stricted use.*® 
Excessive assessment. 


from consideration.*® 


Character of work done. Where a property owner 
attacking the assessment introduces evidence of the 
inferior character of the improvement in front of his 
property, defendant is entitled to answer by evidence 


45. Tuscaloosa v. Hill, 14 Ala, A. 
541, 69 S 486 [certiorari den 194 
Ala. 559, 69 S 598]. 

46. Consolidated Gas, ete., Co. v. 
Baltimore, 130 Md. 20, 99 A 968. 

47. Clarke v. Evansville, 75 Ind. 
A, 500, 131 NE 82; Horton Inv. Co. 
v. Seattle, 94 Wash. 556, 162 P 989, 
LRAI918E 194. 

[a] Thus, in order to show that 
property in a district is assessed 
too much, evidence is admissible to 
show that property outside the dis- 
trict was specially benefited. Horton 
Inv. Co. v. Seattle, 94 Wash. 556, 162 
P 989, LRA1918E 194. 

48. Clarke v. Evansville, 75 Ind. 
A. 500, 131 NE 82 (assessment made 
for purpose of general taxation). 


49. Stovall v. Jasper, 215 Ala. 300, 
TOES eu ae aes 
50. See Evidence § 1730 et seq. 


51. Ala.—Cox v. Birmingham, 21 
Ala. A. 341, 108 “S 622 [certiorari 
den 214-Ala. 584, 108 S 625]. 

Ida.——Dement v. Caldwell, 22 Ida. 

Grove, 213 


62, 125° P 200. 
Iowa.—Walter v. Ida 
NW 935; Brush v. Liscomb, 202 Iowa 
1155, 211 NW 856; Curtis v. Dunlap, 
202 Iowa 588, 210 NW 800; Water- 
loo, ‘ete., R. Co. v. Cedar Heights, 
198 Towa 350, 199 NW 313; Tjaden 
v. Wellsburg, 197 Iowa 1292, 198 NW 
772; Mllinois Cent. R. Co. v. Pomeroy, 
196 Iowa 504, 194. NW 913; Royal 
v. Des Moines, 195 Iowa 23, 191 NW 


877; Belknap v. Onawa, 192 Iowa 
1383, 186 NW 452; MclLain’s App., 
189 Iowa 264, 176 NW _ 817; Atkin- 


son v. Webster City, 177 Iowa 659, 
158 NW 473; Hedge v. Des Moines, 
141 Iowa 4, 119 NW 276. 

Minn.—Armour v. Litchfield, 152 
Minn. 382, 188 NW 1006. 

N. Y.—Matter of Marine Ave., 51 
Hun 643, 4 NYS 299. 

Wash.—In re Twentieth Ave. 
Northeast, 95 Wash, 5, 163 P 12; 
In re Fifth Ave. West, 80 Wash. 464, 
141 P 1035. 

[a] Evidence held sufficient to 
show: (1) That proper estimates, 
plans, and specifications for the im- 
provement were made. Dement v. 
Caldwell, 22 Ida. 62, 125 P 200. To 
same effect Illinois Cent. R. Co. v. 
Pomeroy, 196 Iowa 504, 194 NW 913. 
(2) That property was properly in- 
cluded as adjacent property. In re 
Hume, 202 Iowa 969, 208 NW 285. 
(3) That the assessment was not ex- 
cessive. Royal v. Des Moines, 195 
Iowa 28, 191 NW 377. (4) That the 
property owners received the benefits 
from the improvement for which they 
are assessed. Brush vy. Liscomb, 202 
Iowa 1155, 211 NW 856; Hedge v. 
Des Moines, 141 Iowa 4, 119 NW 276. 
(5) That the assessment did not ex- 
ceed special benefits. In re Hume, 
202 Iowa 969, 208 NW 285. (6) That 
the amount of the assessments ex- 
ceeded the benefits derived from the 
improvement. McLain’s App., 189 
Iowa 264, 176 NW 817; Armour v. 
Litchfield, 152 Minn. 382, 188 NW 
1006; In re Fifth Ave., West, 80 
Wash. 464, 141 P 1085. (7) That a 
street improvement contract was not 


Where the assessment is 
objected to as excessive, any evidence may be intro- 
duced which has a legitimate bearing on this issue,*? 
except such as is by statute specifically excluded 
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[§§ 9236-2238 


tending to establish the-good and serviceable quality 
of the improvement.*® 

[§ 3237] cc. Weight and Sufficiency. 
rules as to weight and sufficiency of evidence®? apply 
to statutory appeals to judicial tribunals from as- 


General 


sessments for public improvements.®t 


[§ 3238] () Trial. 
and practice on appeals of this character are pre- 
seribed by statute, the statutory requirements are 
controlling,®? as for instance whether the trial on 


If the rules for procedure 


appeal should®? or should not®+ be a trial de novo. 


substantially complied with. Atkin- 
son v. Webster City, 177 Iowa 659, 
158 NW 473. (8) That an assessment 
was in excess of the statutory limi- 
tation. Belknap v. Onawa, 192 Iowa 
1888, 186 NW 452. (9) That appel- 
lant’s failure to file the transcript 
of the assessment proceedings within 
the statutory period was not due to 
his fault but was caused by the de- 
lay of the city clerk. In re Grand- 
view Local Impr. Dists. Nos. 29 to 
37, 108 Wash, 211, 183 P 107. 

[b] Evidence held insufficient to 
show: (1) That the assessment was 
in excess of the statutory limitation 
on the value of the property assessed. 
Waterloo,:) ete,’ * Rak Cowl we) Cedar 
Heights, 198 Iowa 350, 199 NW 313; 
Tjaden v. Wellsburg, 197 Iowa 1292, 
198 NW-772. (2) That the assess- 
ment exceeded the benefits. Walter 
v. Ida Grove, (Iowa) 213 NW 935; 
Jordan v. Dunlap, (Iowa) 210 NW 
804; Baily v. Dunlap, (Iowa) 210 
NW 803; Curtis v. Dunlap, 202 Iowa 


588, 210 NW 800. (3) Whether a 
petition to a council for a public 
improvement was. signed by. the 


requisite humber of abutting owners. 
Hedge v. Des Moines, 141 Iowa’ 4, 
119 NW 276. 

[c] Certified transcript of the 
proceedings for an improvement as- 
sessment is prima facie evidence of 
the correctness of the assessment. 
Hood v. Bessemer, 213 Ala. 225, 104 


S 3825; Cox v. Birmingham, 21 Ala. 
A. 341, 108 S 622. [certiorari den 
214 Ala. 584, 108 S 625]. 


52. State v. Leathers, 197 Ind. 97, 
149 NE 900; Clarke v. Evansville, 75 
Ind. A, 500, 131 NE 82. 

[a] “Summarily” defined and ex- 
plained.—The legislature intended 
that the word “summarily,” used in 
Burns St. Annot. [1914] § 8716, re- 
lating to appeal from board of pub- 
lic works to court from assessments 
for street improvements, should be 
taken in its ordinary rather than its 
technical meaning, and _ intended 
thereby to diréct that the trial on 
appeal shall be reduced into a narrow 
compass, or, into few words, shall 
be short, concise, quickly executed. 
Clarke v. Evansville, 75 Ind. A. 500, 
131 NE 82. 

53. Amsbary v. Twin Falls, 34 Ida, 
313, 319, 200 P 723. 

“This language clearly implies a 
trial de novo, with power, on the part 
of the court to modify the assess- 
ment as seems right. It is true that 
this is a rather unusual procedure, 
courts usually having only the power 
to set aside an assessment, and re- 
fer it back to the body making it in 
the first instance. However, there is 
no question but that the legislature 
can confer such power upon a court, 
and it has clearly done so.” Ams- 
bary v. Twin Falls, supra, 

54. See cases infra this note. 

[a] In Pennsylvania, under a 
statute authorizing the court on ap- 
peal to modify or change the as- 
sessments or refer the report back to 
the same or to a new jury, it is the 
duty of the court to review the work 


But, if the statute authorizing the appeal does not 
provide the method of procedure to be followed by’ 
the court, the general rules®® are applicable;°° and 
the court is without power to refer the appeal to 


of the viewers and consider excep- 
tions, but not to proceed de novo 
and consider all the testimony taken. 
Pittsburg’s Pet.; 179 Pa. 630, 36 A 
293; In re West. Liberty Ave., 70 
Pa. Super. 348, F 

55. See Justices of the Peace § 
532 et seq. 

56. Haynes Auto. Co. v. Kokomo, 
186 Ind, 9, 114 NE 758. 

[a] Defenses and set-off.—(1) On 
the trial of an appeal from the report 
of a jury of view assessing benefits 
for grading, paving, and curbing a 
street, the property owner cannot de- 
fend on -the ground that there was 
not a substantial performance of the 
work, inasmuch as the grading was 
not completed, if it appears that the 
work was not completed at the re- 
quest of the landowner, who feared 
it would interfere with a driveway 
and cause it to slip down. Sisters 
of Third Order of St. Francis v. Mill- 
vale Borough, 69 Pa. Super. 302; In 
re Evergreen Ave., 69 Pa. Super. 309. 
(2) On report of viewers assessing 
benefits for the improvement of a 
street where the landowner appeals, 
he cannot set off a claim for damages 
caused by the widening of the street 
by an ordinance passed nine months 
after the contract for the improve- 
ment had been awarded, where the 
cost of the widening was assessed 
before other viewers in a separate 
proceeding. Duquesne Borough ~v. 
Keeler, 213 Pa, 518, 62 A 1071. 

[b] Demurrer to an appeal from 
assessments made by street commis- 
sioners should be passed upon by the 
court before sending the case to the 
committee and not by the committee. 
Interlocutory matters should be dis- 
posed of by the court before a case 
is sent to the committee. Secend 
North School Dist.’s App., 92 Conn, 
198, 102 A 574. 

[ec] Motion for nonsuit.—On a lot 
owner’s exceptions and appeal from 
assessments for street and sidewalk 
improvements, as confirmed, her mo- 
tion for judgment on exceptions at 
conclusion of defendant’s evidence, 
and for judgment permanently re- 
straining defendant from collecting 
assessments, was in effect a motion 
as of nonsuit under Consol, St. § 567, 
presenting question whether on all 
the evidence lots had been lawfully 
assessed, and whether amounts levied 
against them were valid liens. MHol- 
ton v, Mocksville, 189 N. GC. 144, 126 
SE 326. . 

[d] Questions of fact.—(1) The 
question whether a property owner 
is or is not specially benefited by a 
local improvement is one of fact. 
Dellaripa’s App., 88 Conn. 565, 92 A 
116, AnnCas1917B 862. (2) The ver- 
dict of the jury omitting from as- 
sessments certain property will not 
be interfered with as it is a ques- 
tion for the jury what property is 
benefited. Kansas City vy. Bacon, 157 
Mo. 450, 57 SW 1045, 

{e] Instructions.—Under a stat- 
ute providing for the assessment of 
the damages and benefits to all land 
in the vicinity of the proposed im- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


* eae 


err! 
en 


ihe 


§§ 3288-2939] 


disinterested reviewers, instead of considering the 
same and hearing evidence thereon.** ; 

Jury trial may not be had on the appeal or proceed- 
ing for review*® exeept where such a trial is au- 
thorized by constitutional®® or statutory® provi- 
sion. Where by statute an appeal is made an exclu- 
sive remedy for any grievance, legal or equitable, 
which the lot owner may have by reason of the 
making of the improvement,*' and it is further pro- 
vided that the appeal shall be taken, tried, and de- 


termined ‘‘i 


from the disallowance of claims, 


claims are not triable by jury, although the legal 
claims so mentioned are so triable.®? 

[§ 3239] (m) Questions Which May Be Reviewed. 
The right being statutory®® the legislature may re- 
strict the appeal to a consideration of such ques- 
tions as it may see fit,5+ in the absence of any con- 
stitutional restrictions on the subject.% 
questions which may be reviewed on appeal are 
limited to those designated by the statute or charter 


provement, it was proper, on appeal 
from the assessment, to charge that 
the benefits to plaintiff's property 
were to be determined by deducting 
the value of the property with the 
improvement from its value without 
the improvement, and, if plaintiff de- 
sired a more specific instruction, dis- 
tinguishing between increased value 
which the property received in com- 
mon with the community at large 
from such as was special or local, 
such instruction should have been 
tendered to the court. Mock v. Mun- 
(ind.) 32 NE 718. 

{f] Findings of fact and conclu- 
sions of law.—A hearing before the 
superior court on appeal from the 


confirmation by the council of a city, 


of an-+assessment for a street im- 
provement is not a trial of an action 
within the code requiring the court 
to make findings and conclusions, 
and the court need make no further 
findings or conclusions than are nec- 
essary to make clear its judgment. 
Brown y. Seattle, 57 Wash. 314, 106 
P 1113. 3 

[g] Wew trial.Under a charter 
provision that, on appeal from an as- 
sessment, the verdict of the jury 
shall be final as to the benefits to 
be assessed and that the appeal shall 
be heard and determined as far as 
practicable in the same manner as 
an action at law, the verdict is not 
free from the control of the court 
and it may award a new trial where 
the jury disregard instructions and 
return a verdict contrary to law. 
Portland v. Nottingham, 58 Or. 1, 113 
P 28. 

57. Haynes Auto. Co. v. Kokomo, 
186 Ind. 9, 114 NE 758. 

58. Frazer v. Pittsburg, 41 Pa. 
Super. 103 (where a statute, provid- 
ing for a hearing before the court 
of exceptions to an assessment re- 
port, makes no provision for a jury 
trial, a property owner has no right 
to a jury trial upon the question as 
to the legal liability of his property 
for assessment or whether a wrong 
rule has been adopted by the asses- 
sors in apportioning the charge). 

59. In re Edgmont Ave., 28 Pa. 
Dist. 256 (under Const. art 16 § 8, 
where the appeal is from an award 
of viewers assessing both damages 
and benefits for the opening or widen- 
ing of a street, appellant is entitled 
to a jury trial according to the 
course of the common law). 

[a] Separate trial—Under such 
a constitutional provision each claim- 
ant and each person against whom 
award has been made is entitled to 
have his case separately tried, unaf- 
fected by the questions pertaining to 
the other eae In re Edgmont Ave., 
28 Pa, Dist. 256. 

60. Huntsville v. Pulley, 187 Ala. 
367, 65 S 405; Tuscaloosa v. Hill, 14 


in like manner as in eases of appeals 
329) 
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[44 C.5.] 731 


giving the right to appeal.** Owing to the diversity 
in the provisions of the charters or statutes there 
is also diversity of holding as to the questions 
which may be considered on appeal.®? 

In the construction of particular statutes it has 
been held that on appeal the court may consider 
the amount for which the property may be as- 
sessed ;°° the amount of the assessments to defray 
the expense of the improvement;® the amount of 
benefits derived from the improvement;’® whether 
the board, commissioner, or council was without 
power to assess the property of appellant; whether 
a street was a public street so as to render an 


assessment for improving it valid;?? whether the 


And the 


Ala. A. 541, 69 S 486 [certiorari den 
194 Ala. 559; 69 S 598]; Huntsville 
v. Goodenrath, 13 Ala. A. 579, 68 S 
676 [certiorari den 194 Ala. 568, 69 S 
629] (property owner on appeal from 
an assessment of benefits is entitled 
to have determined by a jury the 
issue as to an increase in value). 

[a] Statute conferring right.—A 
statute which gives the right of ap- 
peal to anyone aggrieved by an as- 
sessment and requires the court to 
hear all objections to the assessment 
and determine whether it exceeds the 
increased value due to special bene- 
fits and render judgment accordingly, 
confers the right of jury trial on the 
issue as to increased value since the 
“courts” referred to in the statutes 
are those constituted by judge and 
jury.. Tuscaloosa v. Bill, 14 Ala, A. 
541, 69 S 486 [certiorari den 194 
Ala. 559, 69 S 598]. 

61. See supra § 3223, 

62. Nelson vy. Waukesha, 147 Wis. 
163, 132 NW 887. 

See supra § 3221. 

64. New York, etc., R. Co. v. Ham- 
mond, 170 Ind. 493, 83 NE 244; Allen 
County v. Silvers, 22 Ind. 491; Hun- 
tington v: Cline, (Ind, A.) 97 NE 
365; Bass v. Bangor,’ 1117 Met 3:91, 
89 A 309; In re Smith, 99 N. Y. 424, 
2 NE 52; Matter of Brainerd, 51 Hun 
380, 3 NYS 889 [aff 117°N. Y. 6238 
mem, 22 NIi-1127 mem]; In re West 
Market St. Paving, 288 Pa. 128, 135 
A 633. 


[a] Facts arising after contract 
for improvement.—A statute, limit- 
ing the inquiry on appeals from as- 
sessments for public improvements 
to facts which arose after the making 
of the contract for the improvement, 
is constitutional. Allen County v. 
Silvers, 22 Ind. 491. 


65. Bass v. Bangor, 111 Me. 390, 
89 A 309. 
66. Conn.—Second North School 


Dist.’s App., 92 Conn, 193, 102 A 574; 
Newton’s App., 84 Conn, 234, 79 A 


742, 
Ind.—State v. Beal, 185 Ind. 192, 


1138 NE 225; Allen County v. Silvers, 
22 Ind. 491; Peru v. Kreutzer, (A.) 
155 NE 515; Buckingham vy. Kerr, 


68 Ind.-A. 290, 120 NE 422. 

Me.—Bass v. Bangor, 111 Me. 390, 
89 A 309. 

N. Yi—Inre Munny 165°N.) ¥149, 
58 NE 881; Matter of Brainerd, 51 
Hun ' 380, 3 NYS 889 [aff 117 N. Y. 
623 mem, 22 NE 1127 mem]; In re 
Buhler, 32 Barb. 79, 19 HowPr 317; 
In re Fuller, 126 NYS’ 309 [aff 148 
App. Div. 890 mem, 132 NYS 1129 
mem]. 

Or.—West v. Scott-McClure Land 
Co., 84 Or. 296, 164 P 554, 

Pa.—In re West Market St. Paving, 
288 Pa. 128,135 A 6338. 

Wis.—Northern: ~Pace=]R.~ Co... v. 
Douglas County, 145 Wis. 288, 130 


land assessed is adjacent to the improvement within 
the meaning of the statutes providing for special 
assessments ;** whether the expense of the improve- 
ment largely exceeded its value,‘* or what in the 
exercise of common prudence and honesty should 
have been expended for the improvement ;*° whether 
the assessment exceeds the benefits;*® whether the 


NW 246; Dickson v. Racine, 61 Wis. 
545, 21 NW 620; Teegarden y, Ra- 
cine, 56 Wis. 545, 14 NW 614. 

[a] In other words, where the 
statute designates the questions 
which may be considered on appeal, 
no other questions than those so 
designated can be considered. New 
York, ..éte.,,,R.,.Co. v. Hammond, 170 
Ind. 493, 838 NE 244. 

67. See cases infra this section. 

[a] Thus (1) the validity of as- 
sessment proceedings is not review- 
able on appeal under a charter pro- 
viding that the petition to review 
street assessments shall ask for a 
reappraisal of damages and reassess- 
ment of betterments only. Second 
North School Dist.’s App., 92 Conn. 
193, 102 A 574. (2) It is' otherwise, 
however, under a statute’ providing 
that the court, on appeal from the 
action of the council making the as- 
sessment final, shall determine 
whether or not it exceeds the in- 
creased value of the property by rea- 
son of special benefits, and shall 
render judgment accordingly; and, 
if it shall appear that by reason of 
any technical irregularity or defect 
in the proceedings the assessment 
has not been properly made against 
the lots sought to be charged, the 
court may, nevertheless, on applica- 
tion of the municipality on a show- 
ing that expense has been incurred 
which is properly chargeable against 


the land, render judgment for the 
amount properly chargeable. Gar- 
ur v. Anniston, 178 Ala.. 430, 59 S 
68. Bass v. Bangor, 111 Me. 390, 
89 A 309. 
69. Smith v. Marshalltown, 197 


Iowa 85, 196 NW 734; Dickinson v. 
Waterloo, 179 Iowa 946, 162 NW 242. 

70. Hood v. Bessemer, 213 Ala. 
225, 104 S 325; Huntsville v. Pulley, 
187 Ala. 367, 65 S 405; Huntsville 
v. Goodenrath, 18 Ala. A. 579, 68 S 
676 [certiorari den 194 Ala. 568, 69 
S 629]; Miller v. Sheidon, 198 Iowa 
855, 200 NW 3841; Smith v. Marshall- 
town, 197 Iowa 85, 196 NW 734; In 
re Shilshole Ave., 94 Wash. 583, 162 
P 1010; 

71. Boyden vy. Brattleboro, 65 Vt, 
504, 27 A164. 

72. Atlantic Coast Line R. Co. v. 
Ahoskie, 192 N. C. 258, 134 SH 658. 

73. Hauge v. Des Moines, 197 
Iowa 907, 196 NW 68 (under stat- 
ute providing that “all questions 
touching the validity of such assess- 


ment... Shall be heard and deter- 
mined” 

74, In re Livingston, 121 N. Y. 
94, 24 NE 290. 

75. In re Livingston, supra, 

76. Garner v. Anniston, 178 Ala. 


430, 59 S 654 [rev 2 Ala. A. 389, 56 
S 874]; Chicago, etc., R..Co. v. Cen- 
terville, 172 Iowa 444, 153 NW 106, 
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property has been assessed in excess of the statu- 
tory limit;‘? whether the assessment has been prop- 
erly apportioned;*® or whether any assessments 
should be made because of a noncompliance with 
the contract.7® But, on the other hand, it has been 
held that the court should not consider the neces- 
sity or expediency of the improvement ;*° the motive 
of the council in making the improvement;*! the 
amount of benefits attaching to abutting property 
in the absence of irregularity in the proceedings be- 
fore the viewers;®2 the violation of a statute de- 
elaring that no contract shall be let for the im- 
provement of any street, the total cost of which 
shall exceed fifty per cent of the aggregate value 
of the property subject to assessment ;** that the as- 
sessors were governed in their deliberations by an 
erroneous principle ;** that the commissioners failed 
to assess the property of others;*> that the area 
for assessment of benefits was too small;%* that the 
assessment was unequal;’? that damages allowed a 
party for injury to his property in making the im- 
provement were unreasonable and excessive;** or 
that there was an omission to assess damages as 
prescribed by statute for injuries sustained by rea- 
son of a change of the grade of a street;®° or 
whether the petitioners for the improvement were 
residents of the city;°° whether the petition had 
been signed by the requisite number of persons own- 
ing property on the street;9' whether the written 
consent of two thirds of the property owners to a 
change of grade of a street as required by statute 
was not obtained;°? or whether the contractor was 
the lowest and best bidder.®* So also it has been 
held that, where the commissioners’ report of the 
hearing for a vacation of a special municipal as- 


Armour v. Litchfield, 87. In re Munn, 


154 NW 596; 


152 Minn. 382, 188 NW 1006; Bekke-]|] NE 881. 
dal v. Viroqua, 183 Wis. 176, 196 NW 88. Gilbert v. 
879, 197 NW 707. Conn. 467. 

77. In re Walter, 75 N: Y. 354 89. 


(this is “substantial error’ within]}a substantial 
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In re Cruger, 84 N. Y. 619 (not 
error 


my 1°] — hia 


sessment shows that all proceedings against abutting 
property owners were according to law, the record 
is conclusive evidence of such fact, and the as- 
sessment will not be vacated on such grounds.%* 
And under a statute prohibiting the vacating or set- 
ting aside of an assessment for a local improve- 
ment, for any omission to advertise or irregularity 
in advertising the ordinance or resolution authoriz- 
ing the work ‘‘where no fraud is alleged,’’ proceed- 
ings cannot be maintained to vacate or set aside 
an assessment because of such omission or irregu- 
larity.®® 

Whether property benefited. Under some statutes 
the court on appeal may review the determination 
of the council or board or commission as to what 
property has been benefited,9* while under others 
the question as to whether property has been bene- 
fited is not open to review by appeal,’ the only 
remedy being by injunction.®® 

Lots to which remedy limited. Under a statute 
providing that an appeal by the owner of land 
affected by the improvements on the confirmation 
of the report of the board of public works shall be 
the only remedy of the owner affected by the im- 
provement, the remedy is limited to such pareels of 
land as the administrative board dealing with the 
matter would have jurisdiction under any cireum- 
stanees to affect thereby.°® 

[§ 3240] (n) Nature and Extent of Relief Granted 
—aa. In General. The nature and extent of the 
relief which may be granted on appeal to a judicial 
tribunal from an assessment depend on the provi- 
sions of the statute or charter authorizing the 
appeal.t. Where a statute provides that on appeal 


the court shall either confirm, modify, or annul the 
165 N. Y. 149, 58|]154 NW 596; Dickson v. Racine, 61 
Wis. 545, 21 NW 620; Teegarden v. 
Racine, 56 Wis. 545, 14 NW 614. See 
Northern Pac. R. Co, v. Seattle, 46 
Wash. 674, 91 P 244, 1283 AmSR 955, 
12 LRANS 121. But see supra note 


New Haven, 39 


in the assess- 


a statute authorizing vacation of an 
assessment for substantial error). 

78. In re Paving Floyd Park Ad- 
dition, 197 Iowa 915, 196 NW 597; 
Dickson v. Racine, 61 Wis. 545, 21 
NW 620; Teegarden v. Racine, 56 
Wis. 545, 14 NW 614. 

79. Robertson v. Des Moines, 
(Iowa) 123 NW 331 (construing a 
statute providing that upon appeal 
all questions touching the validity 
of the assessment and not waived 
shall be determined). 

80. Gilbert v. New Haven, 39 
Conn: ‘467; Chicago,’ etc., R. Co. v. 
Centerville, 172 Iowa 444, 153 NW 
106, 154 NW 596. 

81. Chicago, etc., R. Co. v. Center- 
ville, supra; In re Twentieth Ave. 
Northeast, 95 Wash. 5, 163 P 12. 

82. In re West Market St, Paving, 
288 Pa. 123, 135 A 633. 

83. Clarke v. Evansville, 75 Ind. 
A. 500, 1381 NE 82 (although the ob- 
jection raised‘in a proper action sea- 
sonably instituted would result in 
preventing the improvement). 

84. In re Cruger, 84 N. Y. 619; In 
re McCormack, 60 Barb. (N. Y.) 128, 
10 AbbPrNS 234 (not a “legal ir- 
regularity” within a statute author- 
izing review on that ground). 

85. Powell v. Greensburg, 150 
Ind. 148, 49 NE 955 (under a statute 
providing that on appeal from pro- 
ceedings of a city council opening 
or vacating street questions as to 
whether proper assessmentS were 
made for or against persons other 
than appellant). 

86. In re Cruger, 84 N. Y. 619 (the 
question is one for the exercise of 
discretion by the assessors and the 
board of revision). 


ment of the work within the meaning 
of the statute authorizing the re- 
view of the proceedings). 

90. Allen County vy, Silvers, 22 
Ind. 491, 

91. Allen County v. Silvers, supra. 

92. In re Buhler, 32 Barb, (N. Y.) 
79; 19 HowPr 317: 
re ag Allen County v. Silvers, 22 Ind. 

1. 

94. Sowles v. St. Albans, 71 Vt. 
418, 45 A 1050. 

95. Eno v. New York, 68 N. Y, 214. 

96. Veatch v. Gibson, 29 Ida. 609, 
160 P 1112; Bass vy. Bangor, 111-Me, 
390, 89 A 309; In re Shilshole Ave., 
94 Wash. 583, 162 P 1010. 

[a] Statute giving right of re- 
view.—A statute, providing that all 
property included within the limits 
of the assessment district shall be 
considered to be the property and all 
the property specially benefited by 
the improvement and shall be the 
property to be assessed and pay the 
cost and expenses thereof or such 
part thereof as may be chargeable 
against the property specially bene- 
fited by the improvement, gives the 
right to a review on appeal of the 
question as to whether property as- 
sessed has been benefited or not. In 
re Shilshole Ave., 94 Wash. 583, 162 
P 1010. 

97. New York, etc., R. Co. v. Ham- 
mond, 170 Ind. 493, 88 NE 244; Cleve- 
land, etc., R. Co. v. Muncie, 76 Ind. 
A, 64, 131 NE 426; Buckingham v. 
Kerr, 68 Ind. A, 290, 120 NE 422; 
In re Paving Floyd Park Addition, 
197 Iowa 915, 196 NW 597; Dickin- 
son v. Waterloo, 179 Iowa 946, 162 
NW 242; Chicago, etc., R. Co. v. Cen- 
terville, 172 Iowa 444, 153 NW 106, 


96 for Washington case under later 
statute, 

“On appeal to the circuit court the 
only question that may be reviewed 
is the amount of the assessment. To 
avail himself of the benefit of an ap- 
peal to the circuit court a landowner 
must admit, at least for the purpose 
of the appeal, that his land is lia- 
ble to be assessed for some amount.” 
Buckingham v. Kerr, 68 Ind, A. 290, 
120 NE 422, 425. 

[a] Statute held not to confer 
right of review.—Under a statute 
authorizing a property owner ag- 
grieved by a special assessment to 
appeal to the circuit court on the 
grounds that the proceedings were 
invalid, that the assessment of bene- 
fits against his property was in itself 
or relatively too high, or that dam- 
ages awarded him were too low, and 
expressly providing that no ques- 
tion other than these shall be tried 
on appeal, the question whether an 
objector’s property was not benefited 
by the improvement cannot be con- 
sidered on appeal.. New York, etc., 

- Co. v. Hammond, 170 Ind. 493, 
83 NE 244, 

98. Buckingham vy. Kerr, 68 Ind. 
A. 290,,120 NE 422. 

Injunction generally see infra §§ 
38290-8307. 

99. Northern Pac. R. Co. v. Dou- 
eae County, 145 Wis. 288, 130 NW 


1. See statutory provisions; and 
cases infra this section. 

[a] In Connecticut (1) under 
charters allowing an appeal from an 
assessment to any person aggrieved 
and requiring notice to be served on 
the city clerk, an appeal by one of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3240-3241] 


assessment in so far as it affects appellant’s prop- 
erty,” the court may modify the assessment on such 
property* or may set aside an assessment against 
property which was shown not to be benefited at all 
by the improvement,’ but it has no power to modify 
an assessment on any property other than that of 
appellant. The court is without power to cancel 
the assessment as to one lot owner and sustain it 
as to another who occupies identically the same 
position.® 

Ordering reassessment.’ Where the statute pro- 
vides that a reassessment shall be ordered where the 
assessment is void for a noncompliance with the law 
under which it is made and it appears that the im- 
provement was one for which the assessment might 
lawfully be made, the court must provide for a new 
assessment where the method of making the first as- 
sessment rendered it void, the statute being con- 
sidered mandatory ;° but if no power existed to make 
the. assessment for the kind of improvement or- 
dered, an order for reassessment is, of course, 
erroneous.? Under a statute providing that the 
-eourt shall hear all objections to the assessment and 
the amount thereof and determine whether it ex- 
ceeds the benefits and render judgment accordingly, 
if it appears that there is fundamental error in 
the proceedings they should be abated in so far 
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‘be the limit of its power.” 
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as they affect the interests of the party appealing 
and a reassessment ordered in which the board must 
begin anew and retrace its steps.1° 

[§ 3241] bb. Reduction of Assessments. Under 
the statutes of a number of jurisdictions giving the 
right of appeal from assessments to designated 
tribunals, the court is empowered to reduce assess- 
ments,‘1 and under the particular statute this may 
And it has been said 
that the primary question to be determined by the 
court is whether the assessment ought to be re- 
duced.1* Where the assessments are shown to be in 
excess of the benefits conferred,!* the court may’? 
and should!® reduce the assessment, and. should not 
declare the entire assessment invalid;17 and simi- 
larly if the assessment appears to be in excess of 
the statutory limit!® the court should not set aside 
the entire assessment but should reduce it to the 
proper amount.?® So if the assessments exceed the 
cost of the improvement,”° the court should make a 
proportionate reduction from each assessment.?* 
Further the assessment should be reduced where it 
is shown that by reason of fraud or mistake the 
cost of the improvement is grossly excessive;?? and 
when a reduction is made on this ground, it is error 
to add to the assessment of the property owners 
that portion of the cost which was originally as- 


several parties assessed brings up 
for review the apportionment to the 
party appealing and not the entire 
apportionment. Gilbert Vv. New 
Haven, 39 Conn. 467; Clapp v. Hart- 
ford, 35 Conn. 66, 76 (‘“‘the fact that 
the charter makes the city the only 
appellee, is sufficient evidence of an 
intent that the appeal should not 
disturb the assessment upon others, 
and that the appellate court should 
be limited to re-assessing benefits 
to the appellant’’). (2) Under a 
charter providing that the court on 
appeal from an assessment may, on 
cause shown, reapportion the amount 
of the damages and benefits upon the 
persons or lands specially benefited 
and that the judge shall have, for 
the purpose of disposing of the ap- 
peal, all the power of the superior 
court, the court is without power to 
pass upon the validity of the entire 
proceedings, but it is limited to re- 
apportionment of the amount of dam- 
ages and benefits upon the persons 


or lands benefited. Second North 
School Dist.’s App., 92 Conn, 193, 
102 A 574 (Hartford Charter [6 


Sp. L. p 743 § 5; 7 Sp. L. p 527 §§ 1, 
is 


5, ¢ 

[b] Im Iowa, under a statute pro- 
viding that all questions touching 
the validity of the assessment or 
the amount thereof and not waived 
shall be heard and determined in 
equity, and that the court may make 
such assessment as should have been 
made or direct the making of such 
assessment by the council, if the rec- 
ord discloses that the only question 
involved in the appeal is the amount 
of the assessment of particular prop- 
erty, the court is without power to 
annul the assessment and make an- 
other assessment upon different prop- 
erty. Chicago Great Western R, Co. 
v. Council Bluffs, 176 Iowa 247, 157 
NW 947 (duty of the court on ap- 
peal was to ascertain and fix the 
right amount that should be as- 
sessed against this lot). 

[c] In Wisconsin (1) where the 
statute provides that appeal from the 
final determination of the council 
shall be the exclusive remedy for all 
grievances of a property owner aris- 
ing out of the proceedings taken by 
the council and respecting its com- 
pliance with all statutory require- 
ments, both in the making of the 
improvement and in assessing bene- 
fits,and damages, the court will grant 


either equitable or legal relief or 
both as the case may require. Dunn 
v. Superior, 148 Wis. 636, 135 NW 
145. (2) And the court may investi- 
gate not merely the question whether 
the proper amount of benefits was 
assessed but all the proceedings actu- 
ally taken, and may ascertain whether 
or not there were fatal omissions in 
the course of such proceedings and 
may award such relief as the actual 
state of the proceedings demand. 
Bekkedal v. Viroqua, 183 Wis. 176, 
196 NW 879, 197 NW 707; Newton 
v. Superior, 146 Wis. 308, 1830 NW 
242, 131 NW 986 [overr Hayes v. 
Douglas County, 92 Wis. 429, 65 NW 
482, 53 AmSR 926, 81’ LRA 218). 
(3) Thus, where it appears that the 
assessment is void, the landowner 
is entitled to any appropriate relief 
and is not limited to recover the 
difference between the amount 
charged in the certificate or bonds 
issued and the amount of benefits. 
Bekkedal v. Viroqua, supra. 

Trial de novo see supra § 8238. 

2. See statutory provisions, 

3. Amsbary v. Twin Falls, 34 Ida, 
313, 200 P 723; Seattle Mattress, etc., 
ero Ng Seattle, 69 Wash. 666, 125 P 

[a] Thus it has been held that the 
court may apportion an assessment 
between a leasehold and a fee where 


the entire burden of the assessment | 


was cast on the leasehold. In the in- 
stant case, apportionment of two 
thirds against the leasehold interest 
and one third against the fee was 
sustained where the lease. had 
twenty-one years to run with the 
right of renewal and where the lease- 
hold receives the whole of the pres- 
ent benefit. Seattle Mattress, etc., 
Co. v. Seattle, 69 Wash. 666, 125 P 


1013. 
Viegle v. 78 Wash. 


4. Spokane, 
G09 189 33; 


5. Amsbary v. Twin Falls, 34 Ida. 
318, 200 P. 723. 

6. Cavanagh v. Des Moines, 179 
Iowa 739, 162 NW 17. 

7. Reassessment generally see 
infra §§ 3336-3381. 

8. Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66 

9. Boettger v. Two Rivers, supra. 

10. Garner v., Anniston, 178 Ala. 
430, 59 S 654 [rev 2. Ala. A, 389, 
56 S 874]. 

11. See statutory provisions, 

12. In re Leake, etc, Orphan 


Home, 92 N. Y. 116; Matter of Brain- 
erd, 51 Hun 380, 3 NYS 889 [aff 117 
N. Y. 623 mem, 22 NE 1127 mem]; 
In re Treacy, 59 Barb. (N. Y.) 525. 
13. Clarke v. Evansville, 75 Ind. 
500, 131 NE 82. 

14. See supra § 3072. 

15. Fred Riepe Est. v. Burlington, 
199 Towa 373, 202 NW 78; Hoboken 
v. Greenberg, 101 N. J. L. 406, 128 
A 266; Horton Inv. Co. v. Seattle, 
94 Wash. 556, 162 P 989, LRA1918E 
194; Seattle v. Sylvester-Cowen Iny. 
Co., 55 Wash. 659, 104 P 1121. 

[a] Thus (1) the court may prop- 
erly make a proportional reduction 
of an assessment, where it is con- 
clusively shown that the cost of a 
part of the improvement which did 
not benefit the property in any sum 
waseforty per cent of the entire im- 


provement. Horton Inv. Co. v. Seat- 
tle, 94: Wash. 556, 162 P 989, LRA 
1918E 194. (2) Levy of street im- 


provement assessment on lots being 
used for agricultural purposes, on 
theory that lots were valuable for 
residential purposes, was properly 
reduced by district court, where 
there was no proof of actual increase 
in value by reason of improvement, 
or of tendency of home builders to 
seek building lots in such vicinity, 
and it was a matter of speculation 
as to whether city would expand in 
such direction. Fred Riepe BHst. v. 
Burlington, 199 Iowa 3738, 202 NW 
78. 

16. Andre v. Burlington, 141 Iowa 
65, 117 NW 1082. 


17. Andre vy. Burlington, supra, 
18. See supra § 38074 et seq. 

19. Andre v. Burlington, supra, 
20. See supra § 3080. 

21. Maryland Trust Co. v. Balti- 


more City, 125 Md, 40, 93 A 454. 

22. In re. Leake, etc, Orphan 
Home, 92 N. Y. 116; Matter of Cullen, 
538 Hun 534, 6 NYS 625 [aff 119 N.Y. 
628 mem, 238 NE 1144 mem]. See 
Gerlach v. Spokane, 68 Wash. 589, 
124 P.121 (where a contract for 
street improvements was let under 
a city ordinance fixing the minimum 
wage for work on the improvement 
at a rate at least seventy-five cents 
higher for an eight-hour day than 
was paid in private employment for 
a nine-hour day, a property owner 
may have a reduction of the assess- 
ment against his property in equita- 
ble proportion to the excess sum paid 
as wages). 
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sessed against the municipality.22 Where the evi- 
dence is conflicting on the question of benefits and 
there is no evidence to show the extent of the benefit 
conferred, it is error to reduce the assessment.”* 
Nor is a reduction warranted where there is. noth- 
ing by which the court can determine the extent to 
which it has been increased by reason of fraud or 
substantial error.?® ‘ 

Where other appeals are pending, thereby mak- 
ing it impossible to determine whether’ a reduction 
is justified, a reduction is properly refused.*° 

Holding city for amount of reduction. Under 
some statutes, if the court before whom the appeal 
is tried finds that the assessment should be reduced, 
it must render judgment against the city for the 
amount of the reduction." 

[§ 3242] (0) Judgment. A judgment on appeal 
by a property owner from an assessment is in rem,”® 
and a lien is properly declared and enforced by order 
of sale and judgment against the property owners 
and sureties for the amount of the assessment as 
fixed by the court.?® But no personal judgment can 
be rendered against the owner or his sureties for 
the amount of the assessment so fixed.°° 

Conclusiveness. The judgment on appeal as to 
the lability of the property assessed is conclusive 
not only against the city*! but as against the con- 
tractor since he claims only through or under pro- 
cedure of the council.*? But, while a city’s right 
to assess property may be defeated by failure of 
the contractor substantially to perform, the con- 
tractor, who is neither a party nor a privy to 
appeals by property owners from a decision of the 
city council sustaining assessments, is not. bound 

23. Matter of Cullen, 53 Hun 534, 
6 NYS 625 [aff 119 N. Y, 628 mem, 
23 NH 1144 mem]. 598 [certiorari 


24. Camp v. Davenport, 151 Iowa] 69 S 486]. 
33, 180 NW 187. 39. 


25. Matter of Smith, 67 HowPr 40. 


37. 
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See statutory provisions. 
38. Ex p. Hill, 194 Ala, 559, 69 S 
den 14 Ala. A. 541, 


See statutory provisions, 
Brown vy. Anacortes, 79 Wash. 


ie 
oa 


- £8 3241-9244 


or estopped as against the city by an adjudication 
on such appeals that the contract was not per- 
formed.*? ‘ 

[§ 3243] (3) Costs. In accordance with the gen- 
eral rules®+ the allowance of costs in confirmation 
proceedings is not permissible in the absence of 
statutory authorization.*® Accordingly, the cost of 
the trial of objections to an assessment cannot be 
awarded either against the owners personally or 
against their property in the absence of statutory 
authority therefor.26 Under some statutes on ap- 
peal to a judicial tribunal from an assessment the 
costs are taxed against the unsuccessful party*’ and, 
although the property owner secures a reduction of 
the amount of the assessment, a judgment against 
him earries costs.28 Under other statutes,?? where 
such an appeal is taken, it is within the discretion 
of the trial court whether to allow costs or deny 
them or whether the costs shall be apportioned, if 
allowed.*° 

[§ 3244] 25. Appellate Review of Judgments Con- 
firming, Revising, or Vacating Assessment—a. Right 
to Review. The right to prosecute a writ of error 
to,*t or to appeal from a judgment or order con- 
firming,*? or refusing to confirm,** a special assess- 
ment in proceedings to confirm it, or to appeal from 
a judgment rendered on appeal from an assessment 
to a judicial tribunal,** depends entirely on statu- 
tory authorization;*> and it may be that an appeal 
ean only be taken when allowed by order of the 
court and in conformity with the order.*® So in 
the absence of constitutional restriction the legis- 
lature may by statute deny the right of appeal,** 
or writ of error,*® and these statutes are valid and 
Ala. A. 17, 106 S 897 [certiorari den 
214 Ala, 130, 106 S 896]. 

Ind.—Indianapolis v. Hawkins, 180 
Ind. 382, 103 NE 10: Randolph v. 


Indianapolis, 172 Ind. 510; 88 NE 949. 
Iowa.—In re Mayden, 156 Iowa 


CHER?) 507: 

26. Maryland Trust Co. v. Balti- 
more City, 125 Md. 40, 93 A 454. 

27. State v. Beal, 185 Ind. 192, 1138 
NE 225; Clarke v. Evansvillet 75 
Ind. A. 500, 181 NE 82. 

28. Hood v. Bessemer, 213 Ala. 
225, 104 S 325. 

29. Hood v. Bessemer, supra, 

Lien and its enforcement see infra 
§ 3395 et seq. 

30. Falkner vy. Bessemer, 214 Ala. 
130, 106 S 896; Hood vy. Bessemer, 
213 Ala. 225, 104 S 325. 

31. Western Asphalt Pav. Corp. v. 


Marshalltown, (Iowa) 214 NW 687. 
32. Western Asphalt Pav. Corp. 
v. Marshalltown, supra, 
33. Western Asphalt Pav. Corp. 


v. Marshalltown, supra, 

34. See Costs § 3, 

35. See cases infra this note. 

36. Dobler v. Warren, 174 Ill. 92, 
50 NE 1048. 

[a] Statute not authorizing costs. 
—Costs of the character above men- 
tioned cannot be awarded under a 
statute providing that the cost of 
making and levying a special assess- 
ment for improvements shall be in- 
cluded in the estimate by the com- 
mission appointed to estimate the 
cost of the improvement, and that 
the hearing of objections to the as- 
sessment shall be conducted as in 
other cases at law, and that the 
assessment on any tract may be di- 
minished or increased according to 
the evidence adduced to render either 
a personal judgment, or a judgment 
against the property of objectors, 
for the costs of the trial of their 
objections to the assessment. Dob- 
aren Warren, 174 Ill, 92, 50 NE 


33, 139 P 652. 

41. Peo. v. Cohen, 219 Ill. 200, 76 
NE 388; Hart v. West Chicago Park 
Comrs., 186 Tll. 464, 57 NE 1036. See 
Pekin v. .Wetzel, 246 Ill. 493, 92 
NE 941 (by writ of error or appeal 
but not both). 

[a] Writ of error is not a writ of 
right (1) in such proceedings when 
the legislature has seen fit to pro- 
vide otherwise. Peo. v. Cohen, 219 
Ti]; 20.05% 765 NE 388" “Hart. vo West 
Chicago Park Comrs., 186 Ill. 464, 57 
NE 10386. (2) And the legislature 
may restrict, regulate, or attach con- 


ditions to the exercise of the right, 


to a writ of error. Hart v. West 
Chicago Park Comrs., supra (a Sstat- 
ute requiring applicant for a writ 
of error to review a_ confirmation 
judgment to make affidavit that he 
received no notice of confirmation 
and did not otherwise learn of the 
pendency of the proceedings for con- 
firmation until less than ten days 
before the entry of default against 
his property is not unconstitutional 
or unreasonable). 


42. Pekin v.. Wetzel, 246 Ill. 498, 
92 NE 941. 

43. Chicago v. Hulbert, 205 Ill. 
346, 68 NE 786; Bloomington  v. 


Reeves, 177 Ill. 161, 52 NE 278. 

{a] Statutes authorizing appeal.— 
A statute providing that appeals may 
be taken from final orders and judg- 
ments in confirmation proceedings 
authorizes an appeal by the city from 
a judgment refusing to confirm an 
assessment. Chicago v. Hulbert, 205 
Ill. 346, 68 NE 786; Bloomington y. 
Reeves, 177 Ill. 161, 52 NE 278. 

Judgment of this character see 
supra §§ 3187-3193. 

44. Ala.—Falkner v, Bessemer, 21 


157, 1385 NW 571. 

Md.—Baltimore City v. Maryland 
Trust Co., 135 Md. 36, 107 A 574. 

Minn.—Armour v. Litchfield, 152 
Minn. 382, 188 NW 1006. 

Or.—Portland v. Nottingham, 58 
Oxo PLE 283 

Pa.—Fraser v. Pittsburg, 41 Pa. 
Super, 103, 

Ont.—Re British Mortg. Loan Co., 
29 Ont. 641. 

45. See statutory provisions. 

46. Lingle v. Chicago, 210 Ill. 600, 
71 NE 590. 

47. Peo. v. Omen, 290 Ill. 59; 65, 
124 NE 860 [cit C. J.]; Nitsche v. 


Chicago, 280 Ill. 268, 117 NE 500; 
Niles Center v. Schmitz, 261 Ill, 467, 


104 NE 143. And see as recognizing 
rule Martin v. McCall, 247 Ill. 484, 
93 NE 418; Peo. v. Cohen, 219 Til. 


200,°76 NE 388; In re Canal St., 12 
N. Y. 406; Matter of Sixty-Fifth St., 
23 HowPr (N. Y.) 256; Brackney v. 
Crafton Borough, 381 Pa. Super. 


413. 

Statute held to prohibit ap- 
peal.—_No right of appeal from a 
judgment or order of confirmation 
exists where it is provided by stat- 
ute that the commissioners’ report 
when confirmed “shall be final and 
conclusive.” In re Canal St., 12 N. Y. 
406, 411; Matter of Seventy-sixth St., 
12 AbbPr (N.-Y.) 317; In re Bowery, 
2 AbbPr (N. Y.) 368, 12 HowPr 97; 
Matter of One Hundred and Thirty- 
eighth St., 61 HowPr (N. Y.) 2843 
Matter of Sixty-Fifth St., 23 HowPr 
(CN, Y.) 256. 

48. Peo. v. Omen, 290 Ill. 59, 65, 
124 NE 860 [cit C. J.]; Nitsche v. 


Chicago, 280 Ill. 268, 117 NE 500; 
Oy v. Cohen, 219 Ill, 200, 76 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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 -§§ 3244-3247] 


not open to objection on constitutional grounds.* 

[§ 3245] b. Decisions Reviewable. 
ciples®® apply in determining what decisions in con- 
firmation proceedings are reviewable*! and generally 
an appeal will le only from final judgments and 
An order setting aside a previous order 
dismissing a proceeding to award damages and 
assess benefits from a street improvement,’* and an 
order denying a motion to vacate a prior order 
confirming the assessment and granting a new trial, 
being equivalent to an order denying a new trial,°4 
are appealable under statutes authorizing appeals 
from orders granting or denying new trials. 
there is no statutory authority for an appeal from 
an order setting aside the verdict of the jury on 
appeal from an assessment to the circuit court, the 
Under a statute provid- 
ing that the county court may affirm or reverse an 
apportionment of the expense of building a sewer, 


orders.°? 


order is not appealable.®® 


49. See cases supra notes 47, 48. 

“Litigation,” it is said, “must end 
somewhere, and the legislature has 
the right to end it in the trial court, 
in a matter of this, kind, if it sees 
esa eo, .v¥eeOmen, 290 T1,,;59,, 65, 
124 NE 860. 

50. See Appeal and Error §§ 129- 
463. 

51, 

52. 
249 Til. 568, 94 NE 966. 
peal and Error § 256. 

[a] What is a final judgment.—A 
judgment overruling legal objections 
and confirming an assessment is final 
and appealable where the question 
of benefits was submitted to and de- 
eided by the trial judge (a jury be- 
ing waived), after the legal objec- 
tions were overruled. Park Ridge v. 
Wisner, 253 Ill. 360, 97 NE 677. 

53. St. Louis v. Hydraulic Press 
Brick Co., (Mo.) 2838 SW 212. 4 

54. Everington Vv. Minneapolis 
Park Comrs., 119 Minn. 334, 138 NW 
426. 

55. Portland v. Nottingham, 58 Or. 
Wee rio P28: : 
~ “An appeal is not a matter of pri- 
mary right. It is a privilege, and 
he who would enjoy that privilege 
must show some statute conferring 
it upon him.” Portland v. Notting- 
ham, supra, i 

56. Matter of Klock, 30 App. Div. 
24,>51) NYS. 897, 


See cases infra this section. 
Highland Park v. McMullin, 
And see Ap- 


57. See Appeal and Error §§ 480, 
491. 
58. Weise v. Chicago, 200 Ill. 339, 


341, 65 NE 648. 

“Tt is not sufficient that he be in- 
terested in the question litigated, or 
that by the determinaion of the ques- 
tion litigated he may be a party in 
interest in Some other suit growing 
out,of the decision of that question.” 
Weise v. Chicago, supra. 

{a] Thus, where a judgment con- 
firming a special assessment against 
Jeased premises expressly excepts 
the leasehold interest, the lessee is 
not entitled to appeal therefrom, and 
this is so although his lease obliges 
him to pay all taxes or assessments, 
general or special, imposed on the 
Jeased premises. Weise v. Chicago, 
200 Ill. 339, 65 NE 648. 

59. West Frankfort v. A. C. Marsh 
Lodge No, 496 I. O. O. F., 315 Ill. 32, 
145 NE 711; Lovington v. Gregory, 
987 Ill. 169, 122 NE 504; Shannon v. 
Hinsdale, 180 Ill. 202, 54 NE 181; 
Davis v. Litchfield, 155 Ill. 384, 40 
NE 354; St. Louis v. Hydraulic Press 
Brick Co., (Mo.) 233 SW 212; In re 
Dundas St. Bridges, 8 Ont, L. 52, 
3 OntWR 660. : 

[a] Rule applied.—(1) Where, in 
proceedings for confirmation of a spe- 
cial tax, the owner of one lot files 
objections, which are sustained, the 
owners of other lots cannot assign 
such ruling as error, since the dimi- 
nution of the tax on that lot does 
not increase the tax,on theirs. Davis 
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General prin- 


Where 


which were not 


v. Litchfield, 155 Ill. 384, 40 NE 354. 
(2) On appeal from judgment con- 
firming assessment for local im- 
provement, appellant objectors, not 
being prejudiced by division of as- 
sessment of nonappealing property 
owner into installments not equal in 
amount as required by Local Im- 
provement Act § 42, cannot complain 
thereof. Lovington v. Gregory, 287 
Ill, 169, 122 NE 504. 

[b] Who are parties aggrieved.— 
(1) Where a city and its officers as 
such are the moving parties in pro- 
ceedings for laying a sewer and are 
bound to maintain the validity of 
an assessment therefor, if possible, 
they are parties aggrieved by a judg- 
ment declaring the assessment in- 
valid and may appeal_ therefrom. 
State v. La Crosse, 101 Wis. 208, 77 
NW 167. (2) And this is so, although 
the city charter requires contractors 
for municipal improvements to look 
to the special assessment therefor 
for their compensation. State v. La 
Crosse, supra. 

60. See Appeal and Error § 636 et 


61. Ala.—Schwend v. Birmingham, 
215 Ala. 491, 111 S 205: 

Ill—Oak Park v. Chicago, etc, R. 
Co., 325 Ill, 438, 156 NE 476; North- 
brook v. Sterba, 318 Ill. 360, 149 NE 
258; Elmwood Park v. Mills, 311 Ill. 
136, 142 NE 532; Wilkin v. Robinson, 
292 Tll. 510, 127 NE 90; Oak Park 
v. Swigart, 266 Ill. 60, 107 NE 158; 
Chicago v. Marsh, 259 Ill. 68, 102 


NE 170; Kankakee v. Illinois Cent. 
Re Co! 257 11, 12985-4100" NH 996; 
Donovan v. Donovan, 2386 Tll. 636, 


86 NE 575; Lamb v. Chicago, 219 Ill. 
229, 76 NE 3438; Fisher v. Chicago, 
213 Ill, 268, 72 NE 680; Berry v. Chi- 
cago, 192 Ill, 154, 61 NE 498; Chicago 
Terminal Transfer Co. v. Chicago, 
178 Ill. 429, 53 NE 361; Farr v. West 
Chicago Park Comrs., 167 Ill. 355, 46 
NE 8938; Young 'v. ‘Peo., 155 ‘Ill. 247, 
40 NE 604; Thomas v. Chicago, 152 
Ill. 292, 38 NE 9238; Kelly v. Chicago, 


148 Ill. 90, 35 NE 752; Hunerberg 
v. Hyde Park, 130 Ill. 156, 22 NE 
486. 


Mo.—Kansas City v. Bacon, 157 
Mo. 450, 57 SW 1045. 

N. Y.—In re Kingsbridge Road, 5 
Hun 146. 

Pa.—In re Beechwood Ave., 194 Pa. 
86, 45 A 127; In re Twenty-Highth St. 
Sewer, 158 Pa. 464, 27 A 1109. 

[a] Thus (1) the questions whether 
the ordinance authorizing a local im- 
provement would require further leg- 
islation in order to make it opera- 
tive, and whether the superintendent 
of special assessments was legally 
qualified to make an assessment, are 
questions which were proper to be 
presented to the county court for de- 
cision, and, not having been so pre- 
sented, they cannot be reviewed by 
the supreme court on appeal. Fisher 
v. Chicago, 213 Ill. 268,-72 NE 680. 
(2) And an objection that commis- 
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and, if reversed, the court shall appoint commis- 
sioners to make a new apportionment, and no appeal 
shall be allowed from such order, the denial of an 
appeal refers to the reversal, and not to an order 
of affirmance, which is appealable.®® 

[§ 3246] c. Who Entitled to Review. 
ance with well settled principles®? to entitle one, 
even though a party, to an appeal or writ of error, 
it is essential that he shall have an interest in the 
subject matter of the suit,°8 and that his rights 
shall be prejudicially affected by the judgment.°? 

[§ 3247] d. Presentation and Reservation of 
Grounds. In accordance with, or by analogy to, ele- 
mentary rules governing appellate procedure,®® ob- 
jections to an assessment which were not presented 
in some appropriate manner in the court in which 
proceedings to confirm an assessment®! or to which 
an appeal from an assessment was taken,®? and 


In accord- 


presented to the council or other 


sioner who spread the assessment 
was appointed after the filing of the 
petition should not be raised for the 
first time on appeal. Oak Park v. 
Chicago, ete., R. Co.; 325 Ill. 438, 156 
NE 476. 

[b] Allowing new assessment roll 
to be made and filed.—Where the 
court in special assessment proceed- 
ings referred the assessment roll 
filed .by the commissioner back to 
him with leave to make a new assess- 
ment in accordance with the order 
for the original assessment, and no 
objections were raised to the filing’ of 
the new assessment roll or to its re- 
maining on file, the question whether 
the court erred in permitting such 
new assessment roll to be made and 
filed in lieu of the original assess- 
ment could not be raised in the su- 


preme court on appeal from the 
confirmation thereof. Donovan v. 
Donovan, 236 Ill. 636, 86 NE 575. 

[ec] Inclusion of improper ex- 


penses.—The point that an objection 
to an assessment on the ground that 
it included the expenses of prior, 
void proceedings was not made by 
all of the landowners objecting to 
the assessment cannot be raised for 
the first time on appeal from a judg- 
ment of confirmation. Farr vy. West 
Chicago Park Comrs., 167 Ill. 355, 46 
NE 893. 

[ad] Sufficiency of notice.—The 
question of the sufficiency of a notice 
of an assessment for an improvement 
cannot be_ first raised on appeal. 
seek v. Peo., 155 Ill. 247, 40 NE 

[e] Vacating order reducing as-. 
sessment.—An order of the county 
court, vacating an order reducing an 
objector’s assessment and granting 
a new trial to the city in special 
assessment proceedings, cannot be 
questioned for the first time on ap- 
peal. Lamb v. Chicago, 219 Ill. 229, 
76 NE 3438. 

{[f] On second appeal objections 
to the sufficiency of the description 
of an improvement in an ordinance, 
which existed at the time the origi- 
nal judgment of confirmation of an 
assessment was appealed from and 
which were not then raised, cannot 
be considered. Beckett v. Chicago, 
218, LIE; 97,6762 NE 747; 

62. In re Mayden, 156 Iowa 157, 
135 NW 571; Baltimore City v. Mary- 
land Trust Co., 135 Md. 36, 107 A 
574; Armour v. Litchfield, 152 Minn. 
382, 188 NW 1006. 

[a] Improper apportionment.—In 
a proceeding on appeal from the vil-- 
lage’ council in a street paving mat-. 
ter, an objection that the judgment 
does not apportion the assessment 
properly between several parcels can- 
not be raised, where no application 
was made to the court below to make 
necessary findings or to modify the 


order for judgment. Armour v. 
Litchfield, 152 Minn, 382, 188 NW 
1006, 


736 [44 O.J.] 
assessment board making the assessment,®? will not 
be heard on appeal or error to review a judgment 
of the court, confirming, revising, or annulling the 
assessment. And as a corollary to this proposition 
it may be stated that, where specific objections were 
filed before the council®* or in the court in which 
the proceedings to confirm the assessment were 
heard,® no other objections than those so filed will 
be considered on appeal or error from a judgment 
of such court. Where parties file objections, they 
are bound to include all that they intend to raise.°° 

Exceptions to rule®? are recognized.®* If the 
court had no jurisdiction of the subject matter, 
an objection on this ground is one that cannot be 
waived, and it may be raised for the first time on 
appeal or error.°® Nor does the rule apply as to 
a party who did not appear in the confirmation pro- 
ceedings and in whose behalf no objection was made."° 
If a judgment by default confirming an assessment is 
rendered against one not appearing, the judgment 
may be reviewed as to alleged errors appearing on 
the face of the record.” . 

Sufficiency of objections. In accordance with 
general principles’? it has been held that the ob- 
jections should point out the specific defects re- 
lied on;*? and where a general objection is filed, 
it is the duty of the court on motion to require the 
objection to be made specific.** But it has. been 
held that if no motion is made to require the ob- 
jection to be made more specific, the generality of 
its nature will not prevent a review on appeal of 

[b] Modification of contract.—On 


an appeal from a judgment of the|48 NE 908. 
district court dismissing an appeal 67. 
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66. Hinkle vy. Mattoon, 170 Ill. 316, 


See supra this section, 


ey ee Be ee 


¥ 
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the question raised by it.7° 

Necessity for ruling on objections. In accordance 
with general principles’* to make an objection avail- 
able in a reviewing court, it is indispensable that 
the party making it should obtain a ruling on the 
objection by the lower court.77 And where it ap- 


pears that the party did not in fact rely on all his. 


objections but only presented some of them to the 
court, those not urged as reasons upon which the 
court should act will be regarded as waived.*® 

[§ 3248] e. Parties.7° General rules,*° in so far 
as applicable, govern as to parties on appeals of this 
character.*+ 

Joint or several appeals. Under a statute pro- 
viding that the court may allow an appeal from 
a final judgment to be taken jointly and upon a 
joint bond, or severally and upon several bonds, 
as may be specified in the order allowing the same, 
only joint or several appeals are permitted and two 
joint appeals by different objectors joining in each 
is not permitted;*? and where the order allowing 
the appeal provides only for a joint appeal by all 
of the objecting property owners, a separate ap- 
peal cannot be maintained by a single property 
owner.®? Under a statute declaring that judgments 
of condemnation shall have the effect of several judg- 
ments as to each tract or parcel of land assessed 
and that no appeal shall delay the judgments ex- 
cept as to the property concerning which it is 
taken, separate appeals are contemplated and the 
proceedings are not to be delayed because all per- 


Error § 639. 
[a] Thus it has been held that 
general objections in the court below 


from the levy of a paving assess- 68. See infra text and notes 69—-71.| to an assessment of benefits for a 
ment, the property owner cannot for 69. Fisher v. Chicago, 213 Ill. 268, | street improvement, to the effect that 
the first time raise the question] 72 NE 680. And see Appeal and] the ordinance authorizing it does not 
whether a modification of the pav-| Error § 6387. specify the nature, character, local- 
ing contract was authorized. In re 70. Markley v. Chicago, 170 Ill.| ity, and description of the proposed 


Mayden, 156. Iowa 157, 185 NW en 48 NE 952. 
571. 

63. Falkner v. Bessemer, 21 Ala. To. 
A. 17, 106 S 897. [certiorari den 214 73. 
Ala. 130, 106 S 896]; In re Audubon, | Ill. 318, 
ete., Sts., 198 Iowa 1103, 199 NW [a] 
983: Tjaden v. Wellsburg, 197 Iowa 


Markley v. Chicago, supra, 
See Appeal and Error § 639. 
Ewart v. Western Springs, 180 
54 NE 478. 

Objections 
(1) Among the objections of a street 


held 


improvement, are sufficient on appeal, 
where the case was tried thereon, al- 
though the objectors could have been 
required to make their objections 
more specific. Close v. Chicago, 217 
Til. 216, 75 NE 479; Mead vy. Chicago, 
186 Ill. 54, 57 NE 824, 


sufficient.— 


1292, 198 NW 1772; Andre v. Bur- 
lington, 141 Iowa 65, 117 NW 1082. 

fa] Resolution of intention. — 
Where no objection was made before 
the city council to the resolution 
of intention or necessity in local as- 
sessment proceedings, their  suffi- 
ciency will not be considered on 
appeal, although the questions are 
treated in appellant’s brief. Andre 
v. Burlington, 141 Iowa 65, 117 NW 
1082. 

64. Tjaden v. Wellsburg, 197 Iowa 
1292, 198 NW 772. 

65. Clark v. Chicago, 214 Ill. 318, 
73 NE 358; Hinkle v. Mattoon, 170 
Till. 316, 48 NE 908; Dickey v. Chi- 
cago, 164 Ill. 37, 45 NE 537. 

{a] hus, where, in proceedings 
to confirm a special assessment, a 
party raises specific objections as to 
‘one tract of his land, but none as to 
other tracts, he cannot, on error to 
the supreme court, raise new objec- 
tions as to such other tracts. Dickey 
vy. Chicago, 164 Ill. 37, 45 NE 587. 

{[b] Where party required to spec- 
ify objections relied on.—Where a 
large number of objections are filed 
in a proceeding to confirm a special 
assessment for municipal improve- 
ments, and the trial court, on the 
application of the city, requires the 
objector to point out specifically on 
what objections he relies, the su- 
preme court will deem all other 
objections waived, when the action of 
the trial court is. properly preserved. 
Clark v. Chicago, 214 Ill. 318, 73 NE 
358; Topliff v. Chicago, :196 Ill. 215, 
$3 NE 692. 


——— 


railway company to the levy of a 
special assessment to improve a 
street was one that its property was 
not subject to assessment in the pro- 
ceeding. The record did not disclose 
whether the objection was called to 
the attention of the trial court, but 
did disclose that all objections were 
overruled. It was held that the ob- 
jection was sufficiently broad to in- 
clude the contention that the com- 
pany’s property was not subject to 
assessment under the improvement 
ordinance, and hence that contention 
could be urged on appeal. Moline v. 
Tri-City R. Co., 262 Ill. 122, 104 NE 
271. (2) Objections in a proceeding 
to confirm a special assessment for 
street improvements that the resolu- 
tion passed by the board of local im- 
provements should specify in terms 
whether the improvement is to be 
made by special assessment or spe- 
cial taxation, or partly by special 
assessment or partly by special taxa- 
tion, and that the estimate which 
is required to be itemized and made 
a part of the resolution should be 
incorporated in the record of the 
resolution over the signature of the 
engineer of the board, are broad 
enough to cover the matters so ag to 
present the questions for review on 
appeal. Ziegler v. Chicago, 213 Ill. 
61, 72 NE 719. 

74 Close v. Chicago, 217 Ill. 216, 
75 NE 479; Clark v. Chicago, 214 Ill, 
318, 73 NE 358. 

75. Close v. Chicago, 217 Ill. 216, 
75 NE 479;, Mead v. Chicago, 186 Ill. 
54, 57 NE 824. But see Appeal and 


aed See Appeal and Error §§ 792— 
77. Close v. Chicago, 217 Ill. 216, 


78. Des Plaines v. Winkelman, 270 
Il, 149, 110 NE 417; Oak Park v. 
Swigart, 266 Ill. 60, 107 NE 158; 
Lingle v. West Chicago Park Comrs., 
222 Ill. 384, 78 NE 794, 
ion Keene references: 

ights of parties not appealing see 

infra § 3260. en . 


Who entitled to an appeal or a writ 


of error see supra § 3246. 
nae See Appeal and Error §§ 951- 

ov, 

81. See cases infra this section. 

82. Momence y. Kirby, 315 Ill. 138, 
139, 146 NE 142. 

“The meaning and intent of the 
statute are, that as many objectors 
as desire to appeal may be permitted 
to do so by joining in the appeal, or 
they may prosecute Separate appeals. 
It is not required that all persons who 
object must join in the appeal, but 
those who desire to appeal may do so 
jointly, or if they for’any reason de- 
sire to do so they may be authorized 
by order of the court to prosecute 
separate appeals.” Momence v. 
Kirby, supra. 

83, Lingle v. Chicago, 210 Tll. 600, 
71 NE 590. See Philadelphia, etc., 
Coal, ete., Co. v. Chicago, 158 Ill. 9, 41 
NE 1102 (where without mentioning 
any statute, it was held that, where 
there are numerous objectors to a 


special assessment, allowing them to. 


appeal jointly is a matter of discre- 
tion with the trial court). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3248-3253} 


sons who are or may be interested in the questions 
involved are not in court to participate in the 
argument of the questions.®4 

Interveners. Where a city obtained a judgment 
confirming an assessment and the owner of the land 
assessed prosecuted a writ of error to reverse the 
judgment, one who purchased from the city the 
vouchers issued for the assessment is not entitled 
to intervene,®> although he may perhaps be entitled 
to file a brief in the éase.°® 

[§ 3249] f. Requisites and Proceedings for Trans- 
fer of Cause. General rules’? apply in respect of 
the requisites and proceedings for the transfer of 
the cause to the appellate court,®® including rules 
governing the time of taking and perfecting an ap- 
peal®® or suing out a writ of error,®® and premature 
appeals.® 

Affidavit of want of notice. Where the statute 
requires an application for a writ of error to a 
confirmation judgment to be accompanied in every 
case by an affidavit that applicant did not receive 
notice of the filing of the assessment for confirma- 
tion or otherwise learn of. its pendency within ten 
days before entry of default therein, a writ sued 
out without such affidavit will be dismissed.°? Un- 
der the statute requiring this affidavit to be filed 
““in every ease,’’ it necessarily follows that parties 
who had a hearing in the court below being unable 
to make such an affidavit are not entitled to a writ 
of error®? but must seek redress by some other 
remedy.°# 

[§ 3250] g. Effect of Appeal as a Supersedeas. 
In accordance with general principles®® an appeal 
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from a judgment confirming an assessment does not 
operate as a stay of the judgment in the absence 
of an order of court fixing the amount for a super- 
sedeas bond.% : 

[§ 3251] h. Assignment of Errors. In accordance 
with general rules®’ every error complained of must 
be specifically pointed out in the assignment of 
errors®® so clearly that from the showing the error. 
is manifest,°® and an error not assigned is not 
open to review.t| One cannot assign for errors 
defects appearing in orders entered by the court 
pursuant to his request and with his consent.? Nor 
is a person entitled to assign error to a judgment 
of confirmation in the absence of anything in the 
record or alleged in the assignment of errors show- 
ing that he had an interest in the land or that he 
was a party to or injured by the judgment. 

Cross errors. In accordance with rules governing 
the assignment of cross errors in civil actions and 
proceedings generally,* on an appeal by the objec- 
tors to a special assessment from an order confirm- 
ing the assessment, appellee cannot, without as- 
signing cross errors, raise any question as to the 
objections haying been filed in apt time.® 

[§ 3252] i. Review—(1) Questions Considered— 
(a) As Affected by Special Statutory Regulations. 
Since the power of appellate courts may be limited 
and defined by the constitutions and statutesgmade 
in pursuance thereof,® questions that may be con- 
sidered on appeals of the character under considera- 
tion may be controlled by special statutory regula- 


tions.” 
[§ 3253] (b) As Dependent on Nature of Deci- 


84. Chicago v. Farwell, 260 Ill. 
565, 103 NE 606. 
. Markley v. Chicago, 167 Ill. 


85 
626, 48 NE 1056. 


86. Markley v. Chicago, supra. 


87. See Appeal and Hrror § 1031 
et seq. Fs 

88. See cases infra this section. 

89. See Appeal and Error §§ 1032— 
1087. 

[a] hus (1) in accordance with 


general principles (see Appeal and 
HError § 1032) appeals of this char- 
acter must be prosecuted within the 
time prescribed by statute. Matter 
of New York, 158 App. Div. 912, 143 
NYS 811 (such statutes are manda- 
tory and jurisdictional and the court 
has no power to disregard them). 
(2) But, if a party prosecutes his ap- 
peal within the time prescribed by 
statute, his right to do so is not af- 
fected by the fact that he has paid 
one of several installments of the 
assessment. Markley v. Chicago, 167 
Tll. 626, 48 NE 1056. i 

{[b] In Pennsylvania the provi- 
sions of Act of May 16, 1891 (PB. L. 
p 75), providing for an appeal from 
confirmation of the report of viewers 
in the matter of municipal improve- 
ments within thirty days, are re- 
pealed in an amendment of the act, 
passed April 2, 1903 (Pp. L. p 124). 
This permission to appeal does not 
take away the right given by act of 
May 19, 1897 (P. L. p 67), to appeal 
within six months. In re Scranton 
Sewer, 213 Pa. 4, 62 A 173. 

90. Hart v. West Chicago Park 
Comrs., 186 Ill, 464, 57 NE 1036 
(statutes limiting the time for suing 
out a writ of error for reviewing a 
confirmation judgment are not un- 
constitutional or unreasonable). 

91.’ See Appeal and Error § 1086. 

[a] Thus an appeal from the dis- 
missal of exceptions to the report of 
a jury of view, under a street im- 
provement ordinance raising the 
question of the right of the jury to 
ascertain damages suffered by a third 
party under another ordinance, part 
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of the same general plan, and to con- 
sider such damages in assessing 
benefits against exceptants’ property, 
is premature if it appears that an 
appeal from the award of the jury 
has been taken. In re Hamilton Ave., 
256 Pa. 271, 100 A. 870. 

92. Pekin v. Wetzel, 246 Tll. 493, 
92 NE 941; Greenville v. Miller, 239 
Ill. 323, 87 NE 1113; Stone v. Chicago, 
218 Ill. 348, 75 NE 980; Lingle vy. Chi- 
cago, 212 Ill. 512, 72 NE 677; Hart 
v. West Chicago Park Comrs., 186 Ill. 
464, 57 NE 1036. 

[a] What law governs.—A writ of 
error to review a levy under a sup- 
} plemental assessment, under Hurd 
Rev. St. (1903) c 24 §§ 57, 58, will be 
dismissed, where the affidavit re- 
quired by § 96 has not been filed, al- 
though the original assessment pro- 
ceeding was begun before the provi- 
sions of c 24 went into effect. Stone 
vy. Chicago, 218 Ill, 348, 75 NE 980. 

Affidavits prerequisite to transfer 
generally see Appeal and HEHrror § 
1094. 

93. Pekin v. Wetzel, 246 Ill. 493, 
92 NE 941. 

94. Pekin vy. Wetzel, supra, 

95. See Appeal and Error § 1395. 

96. Ahrens v. Seattle, 39 Wash. 
168, 81 P. 558. 


97. See Appeal and Error §§ 1462, 
1504. 
98. Berry v. Chicago, 192 Ill. 154, 


61 NE 498; In re Hamilton Ave., 48 
Pa, Super. 156.. 

99. Berry v. Chicago, 192 Ill. 154, 
61 NE 498; Gibler v. Mattoon, 167 Ill. 
18, 47 NE 319. 

[a], A general assignment of error 
to the effect that the court erred in 
dismissing exceptions to the report 
of viewers where there were a large 
number of exceptions will not be con- 


sidered. In re Hamilton Ave., 48 Pa. 
Super. 156. 

1. Berry v. Chicago, 192 Ill. 154, 
61 NE 498. 

2. Sheridan v. Chicago, 175 Ill. 421, 
51 NE 898. 

[a] ‘Thus, where parties appealing 


from confirmation of a judgment 
against their property for delinquent 
special taxes agreed in open court to 
entry of an order setting aside a 
former confirmation, and to a submis- 
sion of the controversy to the court, 
Whereupon the assessment was re- 
duced, and judgment of confirmation 
entered, they cannot assign as error 
that their property was not bound be- 
cause of defects in procedure, where- 
by the assessment was made void. 
Sheridan v. Chicago, 175 Ill. 421, 51 
NE 898. 

3. Gibler v. Mattoon, 167-Ill. 18, 


147 NE 319. 


4. 
5. 
Comrs., 130 Il, 


See Appeal and Error § 1568. 
Thorn v. West Chicago Park 
594, 22 NE 520. 


6. See Appeal and? Error § 2536, 
7. See cases infra this note. 
[a] In Mlinois (1) under Local 


Improvement Act (1897) § 47, the 
constitutionality of which has been 
upheld (Graham v. Chicago, 187 
Ill. 411, 56 NE 398; Bickerdike v. 
Chicago, 185 Ill. 280, 56 NE 1096), 
(2) and the provisions of which have 
been enforced in a large number of 
decisions (Staunton y, Bond, 281 Ill. 
568, 118 NE 47; Bradley v. New York 
Cent. R. Co., 277 Til. 608, 115 NE 640; 
Highwood v. Chicago, etc., R. Co., 268 
Tl). 482, 109 NE 270; Belleville v. 
Miller, 257 Ill. 244, 100 NE 946; Pe- 
oria v. Tichenor, 251 Ill. 495, 96 NE 
247; Hast St. Louis v, Illinois Cent. 
R. Co., 238 Ill. 296, 87 NE 407; Peoria 
v. Smith, 232 Ill. 561, 83 NE 1061; 
Clark v. Chicago, 229 Ill. 363, 82 NE 
370; Berdel v. Chicago, 217 Ill; 429, 
75 NE 386; Hyman vy. Chicago, 188 Ill. 
462, 59 NE 10; Graham v. Chicago, 
187 Ill. 411, 58 NE 393; Mead v. Chi- 
cago, 186 Ill. 54, 57 NE 824; Bicker- 
dike v. Chicago, 185 Ill. 280, 56 NE 
1096), a determination by the court 
in confirmation proceedings as to the 
correctness of the apportionment of 
the cost of the improvement between 
the city and the property owners is 
conclusive and not subject to review 
on appeal or writ of error; (3) but 
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sion Appealed from. As in other cases® the ques- 
tions that may be considered on review by the ap- 
pellate court may depend on the nature of the de- 
cision appealed from.® 

[§ 3254] (c) As Affected by Discretion of Lower 
Court. Under the general rule’ matters which are 
within the discretion of the trial court are ordinarily 
not subject to review.*+ 

[§ 3255] (d) Miscellaneous. In proceedings on 
appeal to reduce an assessment for street improve- 
ments, the value of the property on which the as- 
sessment is based is largely a matter of opinion 
and cannot well be ascertained with absolute accu- 
racy, and the determination of the trial court will 
not be disturbed.1?, Where on appeal from an as- 
sessment error in including property that could 
not legally. be assessed is corrected by the court to 
which the appeal is taken, the error having been 
corrected cannot be complained of on appeal from 
the judgment as it did not render the assessment 
void.18 

Findings of viewers as to benefits from public 
improvements approved by the trial court will not 


this statute, it has been held, does 
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court may determine the amount as- 


OSA i's Aha tn 
[§§ 3253-3256 


be disturbed on appeal from its judgment except 
for clear error.'+ 

Political questions. The question of whether the 
public interests will be served by improvement, it 
has been held, will not be considered on an appeal 
from an order confirming the report of the commis- 
sioners appointed to assess property for the cost 
thereof, the question being a political and not judi- 
cial one.?® 

Reasonableness of an engineer’s charges is par- 
ticularly a question for the council and for the trial 
court on appeal, and in the absence of a showing 
of some irregularity its conclusions will not be dis- 
turbed on appeal to the supreme court.*® 

[§ 3256] (2) Presumptions. General rules gov- 
erning presumptions on appeal or error’? apply to 
the review of judgments, orders, or findings in pro- 
ceedings in judicial tribunals to confirm assessments 
or on ‘appeal to such tribunals from assessments.1% 
Where the evidence or some of the evidence is not 
incorporated in the record, it will be presumed that 
the judgment, order, or findings of the court are 
supported by sufficient evidence.1® But where the 


abused. Des Plaines v. Winkelman, 


not prevent an appeal from an order 
of the court refusing to inquire into 
such apportionment (Mercy Hospital 
v. Chicago, 187 Ill. 400, 58 NE 353). 
(4) i the provisions of another stat- 
ute this state (Hurd Rev. St. 
[1909] c 24 § 590) the decision of the 
court in confirmation proceedings is 
final and not reviewable on appeal or 
writ of error as to the cost of the im- 
provement (East Peoria v. Sheen, 299 
Til. 185, 132 NE 549; Niles Center v. 
Schmitz, 261 Ill. 467, 104 NE 1438; 
Nitsche v, Chicago, 280 Til. 268, 117 
NE 500), (5) as to the amount re- 
quired to pay accruing interest on 
bonds or vouchers issued to antici- 
pate collection (East Peoria v. Sheen, 
supra), (6) or as to whether the im- 
provement conforms substantially to 
the requirements of the ordinance 
(East Peoria v. Sheen, supra; Niles 
Center v. Schmitz, supra; Benton v. 
Blake, 259 Ill. 211, 102 NE 170; Peoria 
v. Tichenor, 251 Tu. 495, 96 NE 247; 
Peoria v. Smith, 932 Til. 561, 83 NB 
1061). (7) But ‘this statute does not 
prevent a review of the court’s order 
as to the apportionment of a rebate 
against an assessment. East Peoria 
v. Sheen, supra; Peoria v. Smith, 
supra, 

{b] In Minnesota (1) on appeal 
from the final order of the court con- 
firming the report of assessment com- 
missioners, the supreme court is not 
limited to the review of the award 
of damages and assessment of 
benefits, but may review the inter- 
mediate order of the trial court de- 
termining that the proceedings were 
regular and that jurisdictional re- 
quirements had been observed. In re 
Lake of Isles Park, 152 Minn. 29, 188 
NW 54 (Ll. [1911] c 185. § 3). (2) 
But it has been held that, on appeal 
from such order, the court will not 
consider the question whether a stat- 
ute providing that, after an assess- 
ment for city improvements has been 
confirmed by the court, it shall be en- 
forced and collected in the manner 
other assessments by the same mu- 
nicipal corporations are enforced and 
collected, is void as being local or 
special legislation. In re Piedmont 
Ave. East, 59 Minn. 522, 61 NW 678 


(where it was said that the point was, 


prematurely made; that conceding 
the invalidity of the provision the 
constitutional objection cannot be in- 
voked until the municipality shall 
proceed to enforce collection). 

[c] In Washington, where on ap- 
peal from a judgment of confirmation 
all the evidence from which the court 
acted was in the record, the supreme 


sessable against the land of one ob- 
jecting to the assessment. In _ re 
Sixth Ave. West, 59 Wash. 41, 109 P 
1052, AnnCasi912A 1047. 

8. See Appeal and Error §§ 2558 
et seq, 2564. 

9. See cases infra this section. 

{a] In New York (1) an appeal 
from an order confirming an assess- 
ment report does not bring up for re- 
view the right of the city to acquire 
title to any part of the land specified 
in the order appointing the commis- 
sioners. Matter of Grand Boulevard, 
etc., 33 App. Div. 210, 53 NYS 331 (this 
is so notwithstanding a statute which 
gives the court power at any time to 
amend any defect or informality or to 
cause property to be excluded thereby 
or ‘other property to be included 
therein by amendment. The right thus 
afforded must be exercised at a proper 
time and in a proper proceeding insti- 
tuted for that purpose by motion to 
vacate or modify the order of appor- 
tionment in respect to the right of 
the city to acquire title to a part of 
the land). (2) An appeal to the court 
of appeals from an order comfirming 
a report of commissioners of esti- 
mate and assessment does not au- 
thorize the review and reversal of 
any other order, no matter how 
closely the two orders may be united, 
or how interdependent they may be. 
In re Central Park, 50 N. Y. 498 (the 
regularity and validity of all orders 
prior to that from which the appeal 
is brought must be assumed, and if 
they were unauthorized by law, and 
the proceedings are radically defec- 
tive for want of conformity to the 
law, or for any other reason, the rem- 
edy of any party aggrieved is by re- 
sisting the payment of the assess- 
ment or retaining his property, as the 
case may require, and he shall be 
advised). 

10. See Appeal and Error § 2753. 

11. Des Plaines vy. Winkelman, 270 
Ill. 149, 110 NE 417; In re Opening of 
Park Ave., 83 Pa. 167. : 

{a] Thus the authority of the 
court of quarter sessions to strike off 
an assessment on a lot levied by the 
viewers and the city council for rea- 
sons shown was within the discre- 
tionary power of that court, and is 
not reviewable on appeal. If wrong 
was done, the remedy must be sought 


there. In re Opening of Park Ave., 
83) sean 15 T. 
[b] Allowing amendments to ob- 


jections.—The discretion of the court: 


in allowing amendments to objections 
filed in special assessment proceed- 
ings will not be disturbed unless 


270 111, 149, 110 NE 417. 

12. Hansen v. Missouri Valley, 178 
859, 160 NW 340. 
Vowles v. Kenwood Park, 198 
517, 199 NW 1009. 

14, In re Amberson Ave., 179 Pa. 
634, 36 A 354. 

15. In re Lake of Isles Park, 152 
Minn. 39, 188 NW 59. 

16. Meyer’s App., ve: Minn. 433, 


197 NW 970, 199 NW 74 
17. See Appeal and erot §§ 2662— 


2752 
18. See cases infra this section. 
[a] Thus, where confirmation pro- 


ceedings are tried by the court with- 
out a jury and there is sufficient com- 
petent evidence in the record to sup- 
port the judgment, it will not be pre- 
sumed that the judgment was based 
on evidence improperly admitted. 
Kankakee vy. Illinois Cent. R. Co., 257 
Ill. 298, 100 NE 996. 

[b] Benefits.— (1) Inasmuch as 
the question of benefits goes to the 
particular tract or tracts to be as- 
sessed, it will not be presumed that 
a showing or an offer to show no 
benefit as to one lot amounted to a 
showing of no benefit to another lot. 
Gerlach vy. Spokane, 68 Wash. 589, 124 
P 121. (2) The reviewing court can- 
not arbitrarily say that property at 
an equal distance on either side of 
the street to be improved is equally 
benefited by the improvement, but 
must accept the proof which appears 
in the record as correct upon that 
point. Topliff v. Chicago, 196 Ill. 215, 
63 NE 692. (3) Where, so far as ap- 
pears from the record, there is noth- 
ing to base a conclusion that the 
street sought to be improved was so 
separate and distinct that sidewalks 
upon one cannot reasonably be said 
to benefit property upon the other, it 
will not be presumed that the council 
abused its discretion in designating 
the assessment district. Storrs v. 
Chicago, 208 Ill. 364, 70 NE 347. 

19. Belleville v. Mitchell, 273 Tl], 
136, 112 NE 368; Larson v. Chicago, 
172’ Tll. 298, 50'NE 179; Dickey v. 
Peo., 160 Ti, 633, 43 NE 606; Dela- 
mater v. Chicago, 158 Ill. 575, 42 NE 
444; Perry v. Peo., 155 Ill, 307, 40 NE 
468! Williams v. Cherokee, 184 Iowa 
899, 169 NW 110; In re Paving Floyd 
Park Addition, 197 Iowa 922, 196 NW 


0. 

[a] Thus, in the absence of any 
evidence in the record to show the 
contrary, it will be presumed: (1) 
That the improvement conforms sup- 
stantially to the requirements of the 
ordinance. Delamater v. Chicago, 158 
Ill, 575, 42 NE 444. (2) That notice 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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recital in a confirmation judgment that the court 
had jurisdiction is overcome by an affidavit in 
the record showing failure to give proper notice 
in conformity to the requirements of the statute, 
it will not be presumed that the court heard other 
proof as to the time of mailing the notices, and the 
affidavit will be held sufficient to show want of ju- 
risdiction to confirm the assessment.”° If the record 
does not show waiver of an objection within the 
scope of a general objection by failure to call it to 
the court’s attention, it will be presumed that every- 
thing within the terms of the general objection was 
presented to and ruled on by the court.” 

Second appeal. On an appeal in proceedings un- 
der an ordinance authorizing an assessment to pay 
for work done under a prior -invalid ordinance, it 
will be presumed that all objections that could have 
been urged against the first ordinance were pre- 
sented on appeal from the confirmation of the as- 
sessment for work done under that ordinance.”? 

Judgment modifying assessment. Where the ap- 
peal is from a judgment modifying the assessment, 
if there is any presumption either way it should be 
in favor of the judgment of the court rather than in 
favor of the commissioners’ report, since it is the 
judgment of the court that is being reviewed.”® 

[§ 3257] (3) Questions of Fact. In accordance 
with general principles** the reviewing court, where 
a finding of the court in confirmation proceedings 
is attacked, will not reverse if the finding is rea- 
sonably sustained by the evidence;”> and the find- 


was mailed to the owners in suffi- 
cient time before the hearing to give 
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from the opinion of witnesses, and 
the verdict of the jury will be upheld 
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ings of the jury,”* or the findings, judgment, or order 
of the court,?” in proceedings to confirm an assess- 
ment or on appeal from an assessment made by the 
council or other board, will be upheld where the evi- 
dence is conflicting,?® unless manifest error was com- 
mitted?® or unless clearly shown to be against the 
weight of evidence,*® or, as has sometimes been said 
in respect of judgments, unless the evidence so 
clearly preponderatcs as to show an akuse of dis- 
cretion and an arbitrary or manifestly oppressive 
judgment.*t So also it has been held that, on an 
appeal from a judgment confirming an assessment, 
the conelusious of the commission appointed to de- 
termine the proportion of benefits received by prop- 
erty in determining the property to be assessed and 
apportioning the expenses involve questions of fact 
and of opinion which will not be disturbed on appeal 
merely because differences of opinion arise.?2. Never- 
theless, where, from the nature and location of the 
property and the character of the improvement, it 
is obvious that the property is not subjeet to as- 
sessment, the court will be justified in interfering 
to prevent injustice.%* 

[§ 3258] (4) Harmless Error. General rules as 
to harmless error** apply.®® Hence the admission 
of incompetent evidence not prejudicial to the party 
complaining will not be a ground for reversal.%6 
And where the commissioners’ report is introduced 
in evidence and there is no material evidence in 
rebuttal, an instruction stating that the report is 
competent evidence the same as if the commission- 


dism 202 U. S. 275, 26 SCt 617, 
50 L. ed. 1026]; Wells v. Chicago, 


the court jurisdiction. Dickey v. 
Peo., 160 Ill. 633, 43 NE 606; Perry v. 
Kern, 155 Ill. 307, 40 NE 468. To 
same effect Larson v. Chicago, 172 
Tll. 298, 50 NE 179. (3) That all the 
property within the taxing district 
was assessed for the full benefit con- 
ferred. In re Paving Floyd Park 
Addition, 197 Iowa 922, 196 NW 
6 


0. 
[b] Validity of improvement ordi- 
nance.—(1) If the record does not 
contain the evidence or all of the evi- 
dence it will ordinarily be presumed 
that the ordinance by virtue of which 
the improvement was made is valid 
and sufficient. Bellville v. Mitchell, 
273 Ill. 136, 112 NE 368 (publication 
in manner required by law); Michael 
v. Mattoon, 172 Ill. 394, 50 NE 155. 
(2) But where an ordinance is insuffi- 
cient upon its face, the court cannot 
in order to sustain a judgment of 
confirmation presume that oral or 
other evidence was introduced to cure 
the defect merely because there is 
nothing in the record to show the 
contrary. Kelly v. Chicago, 193 Ill. 
324, 61 NE 1009. 


20. Peo. v. Sargent, 252 Ill. 104, 
96 NE 847. 

21. Gage v. Chicago, 201 Ill. 93, 66 
NE 374. 

22. Chicago v. Hulbert, 205 Ill. 
346, 68 NE 786. 

- 23. In re Leary Ave., 77 Wash. 
399, 138 P 8. 

24. See Appeal and Error §§ 2836, 
2853, 2855. 

25. In re Concord St., 148 Minn. 


329, 181 NW 859; Dean v. Paterson, 
68 N. J. L. 664, 54 A 836; Van Wag- 


oner v. Paterson, 67 N. J. L. 455, 51 | 


A 922; Morris v. Bayonne, 62 N. J. L. 


385, 41 A 924. 
26. Decatur v. Barteau, 260 Ill. 
612, 103 NE 601; Maywood Co, v- 


Maywood, 140 Ill, 216, 29 NE 704; 


Walters v. Lake, 129 Ill. 23, 21 NE 
552. 
[a] Whus, whether property bene- 


fited has been omitted from the as- 
sessment and whether other property 
has been assessed more than its pro- 
portion of the cost of the improve- 
ment must be determined largely 


on conflicting evidence unless against 
the clear weight of evidence.  Chi- 
Cee v. Weber, 260 Ill, 105, 102 NE 
a 7 

27. Chicago v. Kehilath Anshe 
Mayriv, 284 Ill, 210, 119 NE 905; Chi- 
cago v. Vierling, 277 Ill. 51, 115 NE 
181; Kankakee v. Illinois Cent. R. Co., 
257 Ill. 298, 100 NE 996; Glencoe v. 
Uthe, 253 Ill. 518, 97 NE 1057; Park 
Ridge v. Wisner, 253 Ill. 360, 97 NE 
677; Lamb v. Chicago, 219 Ill. 229, 
76 NE 343; Clark v. Chicago, 214 Ill. 
318, 73 NE 358; Jones v. Chicago, 206 
Ill. 374, 69 NE 64; Wells v. Chicago, 
202 Ill, 448, 66 NE 1056; Topliff v. 
Chicago, 196 Ill. 215, 68 NE 692; 
Toben v. Manson, 193 Iowa 750, 187 
NW 599; Madison County v. Winter- 
set, 164 Iowa 223, 145 NW 492; In re 
West Liberty Ave. Sewer, 54 Pa. 
Super. 242; In re West Marginal Way, 
112 Wash. 418, 192 P 961; In re West- 
ern Ave., 93 Wash. 472, 161. P. 381; 
In re Seattle, 66 Wash. 327, 119 P 
852; Brown yv. Seattle, 57 Wash. 314, 
106 P 1118; Seattle v. Sylvester- 
Cowen Inv. Co., 55 Wash. 659, 104 P 


1121; Seattle v. Felt, 50 Wash. 323, 
97 P 226. 
[a] Rule applied to finding: (1) 


That an improvement was reasonable 
and necessary. Wells v. Chicago, 202 
Tll, 448, 66 NE 1056. (2) That an im- 
provement ordinance was not so un- 
reasonable and oppressive as to ren- 
der it void. Lamb v. Chicago, 219 Ill. 
229, 76 NE 343, (3) That the bound- 
aries of the assessment district were 
properly fixed. In re Third Ave., etc., 
55 Wash. 519, 104 P 799. (4) That a 
particular lot assessed was benefited 
by the improvement. Jones v. Chi- 
cago, 206 Ill. 374, 69 NE 64. (5) That 
a lot was not assessed for an 
amount greater than it would be 
benefited by the improvement. Chi- 
cago v. Vierling, 277 Tll. 51, 115 NE 
181; Hulbert v. Chicago, 213 Ill. 
452, 72 NE 1097 [writ of error dism 
202 U. S, 275, 26 SCt 617, 50 L. ed. 
1026], 

28. See cases infra notes 29-31. 

29. Clark v. Chicago, 214 Ill. 318, 
73 NE 358; Hulbert v. Chicago, 213 
Ill, 452, 72 NE 1097 [writ of error 


202 Ill. 448, 66 NE 1056; In re West 
ie Ave. Sewer, 54 Pa. Super. 


30. Chicago v. Weber, 260 Ill. 105, 
102 NE 1001; Chicago v.. McKinlock, 
256 Ill. 38, 99 NE 858; Glencoe v. 
Uthe, 253 Ill. 518, 97 NH 1057; Park 
Ridge v. Wisner, 253 Ill. 360, 97 NE 
677; Chicago v. Marsh, 238 Ill. 254, 87 
NE 319; Lamb v. Chicago, 219 Ill. 
229, 76 NE 343; Topliff v. Chicago, 
196 Ill. 215,,.638 NE 692. 

31. In re West Marginal Way, 112 
Wash. 418, 192 P 961; In re Seattle, 
66 Wash. 327, 119 P 852; Seattle v. 
Sylvester-Cowen Inv. Co., 55 Wash. 
659, 104 P 1121; In re Third Ave., etc., 
55 Wash, 519, 104 P 799; In re West- 
ern Ave., 47 Wash. 42, 91 P 548; In re 
Seattle, 46 Wash. 63, 89 P 156; In re 
Ashen Ave., 40 Wash. 144, 82 P 

32. In re Seattle, 50 Wash. 402, 
97 P 444; In re Seattle, 46 Wash. 63, 
89) PoLbé; 

33. In re West Marginal Way, 112 
Wash. 418, 192 P 961. 
pocr See Appeal and Error §§ 2878— 

35. See cases infra this section. 

36. Patton v. Palestine, 304 Ill. 
489, 186 NE 727. See generally Ap- 
peal and Error § 2952. 

[a] Thus (1) testimony by an ex- 
pert that certain terms, as “steel- 
mesh fabric reinforcement” and “one- 
quarter-inch prepared expansion 
joints,” as used in specifications of 
an estimated improvement cost, have 
a well-defined trade meaning needing 
no further interpretation, is not 
prejudicial to objectors in a proceed- 
ing by a municipality for the con- 
firmation of an assessment although 
not necessary. Patton v, Palestine, 
304 Ill. 489, 186 NE 727. (2) Although 
it was erroneous to require a witness 
for the objector to state on cross- 
examination whether he recalled any 
instance where the property was 
worth more after a street was paved 
than before, the error is not of such 
importance as will justify a re- 
versal of a confirmation judgment. 
apres v. Chicago, 206 Ill. 374, 69 NE 
64, 
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ers were upon the stand testifying to the facts | 


therein stated is not reversible error,*’ the report 
being at least prima facie evidence.*® 

[§ 3259] j. Record. In so far as applicable gen- 
eral rules*® control as to what matters must be 
shown by the record on the appeal.*° 

Presentation and reservation of grounds of review. 
Applying general rules,*4 to render an objection 
available in the reviewing court, the record must 
show that it was raised in the lower court,#? and 
before the council or other board making the as- 
sessment.4® And an objection, although raised in 
the lower court, cannot be considered if the record 
shows that it was not passed on by that court.** 
The record must contain also the evidence relied 
on to sustain the objections; otherwise they will 
not be considered.*> 

-Bill of exceptions. Principles governing the ne- 
cessity, requisites, and sufficiency of bills of excep- 
tions in civil actions and proceedings generally*® 
apply to a review of judgments or orders in con- 
firmation proceedings.*? 
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Div. 725, 1836 NYS 304; In re West 
Sewer, 


Thus (1) an objection to an 


[§§ 3258-3261 


An abstract on appeal from.a judgment of con- 
firmation which does not show the existence of the 
error alleged, or the entry of judgment of confirma- 
tion sought to be reviewed, is defective where a rule 
of court requires a complete abstract of the records 
sufficient to present fully each error relied upon.*® 

[§ 3260] k. Determination and Disposition of 
Cause—(1) As to Parties Not Appealing. In ac- 
cordance with well settled principles*® a party who 
has taken. no appeal is not entitled to relief against 
the judgment or order, although it may have been 
reversed on appeal of others,°° especially where it is 
so provided by statute.*+ 

[§ 3261] (2) Affirmance; Modification. In ac- 
cordance with general rules the appellate court 
may, in a proper ease, affirm’? or modify®*? an 
assessment. 

Affirmance as res judicata. The affirmance of a 
confirmation judgment for the reason that the rec- 
ord failed to show that some of the parties had 
any interest,°* or as to what particular tracts of land 
a reversal was asked,°° is not res judicata as to a 

[ce] Necessity for further work to 
render improvements beneficial.—An 


objection by property owners that 
their property will not be benefited 


54 Pa, Super. 


37. Green v. Springfield, 130 Ill. 
515, 22° NE’ 602. Liberty Ave. 
838. Green v. Springfield, supra. 242. 
39. See Appeal and Error § 1611 [a] 
et seq. ; 
40. See cases infra this ‘section. 
[a] . Jurisdiction of lowez court 


must be shown affirmatively by the 
record on appeal. Chicago v. Stein, 
252 Ill. 409, 96 NE 886, AnnCas1912D 
294 (no presumption can be indulged 
in support of: the jurisdiction of the 
court in which the proceedings are 
earried on). See generally Appeal 
and Error § 1628. 

[b] Convention and constitution 
of court.—The record must under 
some statutes set out a convening 
order showing that the term of court 
at which the hearing was had was 
regularly convened and organized, 
and if it fails to contain such order 
the appeal must be dismissed. Alton 
v. Heidrick, 248 Ill. 76, 93 NE 386 
(because such a record fails to show 
a sufficient judgment to support an 
appeal). 

[ec] Process.—(1) On writ of error 
to review a confirmation judgment 
the affidavit of mailing of notice is 
construed as a part of the process. 
Sheridan v. Chicago, 175 Ill. 421, 51 
NE 898. See generally Appeal and 
Error §§ 1618, 1710. (2) And where 
the record does not show that notices 
‘were mailed in accordance with stat- 
utory requirements and there is no 
affidavit showing that this was done, 
objections on this’ ground are avail- 
able to landowners who did not ap- 
pear to object to the confirmation. 
Maxwell v. Chicago, 185 Ill. 18, 56 
NE 1101; Sheridan v. Chicago, supra. 
See generally Appeal and Error §§ 
1618, 1710. 

[ad] Certificate to transcript.—Ob- 
‘jections to the city clerk’s certificate 
to the transcript on appeal from an 
‘assessment to the superior céurt can- 
not be reviewed when the certificate 
is not brought up in the record in the 
supreme court. Emerson vy. Seattle, 
51 Wash. 689; '99°P 1135; Barrett v. 
Seattle, 51 Wash. 47, 97 P 1109. 


41. See Appeal and Error § 1651 
et seq. 
42. Chicago v. Marsh, 259 Ill. 68, 


102 NE 170. 
43. In re Audubon, etc., Sts. Impr., 
etc., 198 Iowa 11038, 199 NW _ 983. 


44. Close v. Chicago, 217 Ill, 216, 
75 NE 479. 
45. Belleville vy. Mitchell, 273 Ill. 


136, 112 NE 368; Peo. v. Lyon, 218 
Ill. 577, 75 NE 1017; Gross v. Gross- 
dale, 176 Ill. 572, 52 NE 370; Gage v. 
Chicago, 164 Ill. 576, 45 NE 9638; In re 
Mayden, 156 Iowa 157, 135 NW 571; 


assessment that it included costs of 
proceedings under previous assess- 
ment.petitions which had been dis- 
missed cannot be sustained where the 
record on appeal does not affirma- 
tively show such fact, but merely 
shows an increase in each successive 
assessment. Gage v. Chicago, 164 IIl. 
576, 45 NE 963. (2) And an objection 
based on the exclusion of a series of 
photographs of the property along 
the street improved cannot be availed 
of where the photographs are not 
shown in the bill of exceptions, and 
the court in consequence cannot de- 
termine whether they would have 
been of any assistance to the jury in 
deciding the case. Belleville _ v. 
Mitchell, 273 Ill. 136, 112 NE 368. 
(3) Where the county court has certi- 
fied that the bill of exceptions con- 
tains all the evidence at the time ob- 
jections to the confirmation of a spe- 
cial assessment were disposed of, and 
the defense to the confirmation was 
that the improvement was not in ac- 
cordance with the ordinance, and the 
ordinance is not in the record, the 
judgment for defendant will be re- 
versed, as it could not be shown 
without such evidence that the im- 
provement was not in accordance 
therewith. Peo, v. Lyon, 218 Ill. 577, 
75 NE 1017. 

46. See Appeal and Error §§ 1786— 


1811. 

47. Holmes v. Harvey, 324 Ill. 336, 
155 NE 3835; Frank v. Chicago, 216 
Til. 587, 75 NE 213; Peo. v. Carter, 210 
Ill. 122, 71 NE 3869; Maxwell v. Chi- 
cago, 185 Ill. 18, 56 NE 1101; Gross 
v. Grossdale, 176 Ill. 572, 58 NE 370; 
stage v. Chicago, 148 Ill, 90, 35 NE 

[a] Ordinance as part of petition. 
—The claim that the ordinance, as set 
out in the petition in special assess- 
ment proceedings, is no part of the 
petition, so that the court, on error 
from a judgment of confirmation, 
cannot, in the absence of a bill of ex- 
ceptions, know its provisions and de- 
termine the question of its suffi- 
ciency, is untenable. Maxwell vy. Chi- 
cago, 185 Ill. 18, 56 NE 1101. 

[b] Validity of oath of commis- 
sioners.—A question as to the valid- 
ity of the oath taken by commission- 
ers appointed to levy special assess- 
ments will not be considered on ap- 
peal, in the absence of a bill of excep- 
tions showing that the oath copied in 
the record was the only oath admin- 
istered to the commissioners. Gross 


Matter of West 163d St., 151 App.|v. Grossdale, 176 Ill. 572, 52 NE 370. 


unless subsequent work is done is a 
question of fact which cannot be re- 
viewed unless preserved by bill of 
exceptions. Holmes v. Harvey, 324 
Ill. 336, 155 NE 3385; Frank vy. Chi- 
cago, 216 Ill. 587, 75 NE 213; Kelly 
ae Chicago,; 148 Ill. 90,). 35°. NE 


[d] Separate hearings of different 
classes of objections; acquiescence. 
—One who acquiesces in separate 
hearings of the different classes of 
legal objections to a special assess- 
ment is entitled to a bill of excep- 
tions showing only such evidence as 
was offered by him and the other ob- 
jectors who participated in the hear- 
ing of the same class of legal ob- 


jections. Peo. v. Carter, 210 Ill. 122, 
71 NE 369. 
48. Barrington v. Lageschulte, 323 


Til, 3438, 154 NE 187;. Chicago-~ v. 
Kehilath Anshe Mayriv, 284 Ill, 210, 
119 NE 905. 

49. See Appeal and Error § 3095. 

50. In re Shilshole Ave., 85 Wash, 
522, 148 P 781; In re West Wheeler 
St.,, 85 Wash. 146, 147 P 873; In re 
ans Ave., 40 Wash. 144, 82 P 
“The final judgment of the lower 
court is conclusive upon all. who are 
content to accept it.’ Seattle v. Syl- 
vester-Cowen Inv. Co., 55 Wash. 659, 
662, 104° P -1t2i. 

51. In re Tibbett Ave., 221 N. Y. 
127, 116 NE 779; In re West Wheeler 
St., 85 Wash. 146, 147 P 873. 

52. See Appeal and Error § 3115 
et seq. See alSo Van der Creek vy. 
Spokane, 78 Wash. 94, 95, 138 P 560 
(in affirming the reduction of an as- 
sessment for municipal improve- 
ments, the supreme court has no 
power to authorize the city to en- 
large the district in order to bring 
in enough other property to pay 
the cost of the improvement). 

53. See Appeal and Error § 3157 
et seq. 

[a] Thus, where the assessment, 
as fixed by the council and approved 
by the‘court to which the appeal 
from the assessment was taken, vio- 
lates a statute limiting the amount 
of assessments to a designated per- 
centage of the value of the property, 


the reviewing court may reduce the 


assessment to the proper amount and 
as modified affirm the judgment. Chi- 
cago, ete., R, Co. v. Reinbeck, 201 
Iowa 126, 206 NW. 664. 

54. Phelps v. Mattoon, 177 Ill, 169, 
NE 288. 

55. Phelps v. Mattoon, supra. 


r Sp at oh Phe, dane, Wa ea hae Sena 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3261-3265] 


subsequent proceeding by the same parties on a 
record showing their interests and the particular 
tracts of land affected. 

Affirmance in case of supersedeas. Where a judg- 
ment confirming a special assessment has been 
affirmed on a writ of error which was made a super- 
sedeas, no steps can be legally taken to collect the 
Judgment or return the assessment delinquent or 
to procure judgment of sale of the property, until 
a copy of the order of affirmance has been filed in 
the county court.5¢ 

[$ 3262] (3) Reversal and Remand. General 
rules,** in so far as applicable, will govern the de- 
termination and disposition of the appeal.5*' On 
appeal from or error to a judgment or order in pro- 
ceedings to confirm an assessment, or on appeal 
from an assessment if there is nothing in the record 
to show a basis for an assessment for a different 
amount than that assessed,°® or that an assessment 
was made on an erroneous principle or was mani- 
festly excessive,®° the reviewing court is without 
power to disturb the assessment or to direct the 
lower court to make a different assessment.®! But 


when the record shows that the assessment is fun- | 


damentally invalid or erroneous, the court should 
reverse the judgment or order of confirmation,® 
and may remand the cause to the lower court for 
further proceedings therein®? with such directions 
as in the circumstances may be proper.** 


56. Peo. v. Wadlow, 166 Ill. 119, 
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on the hearing of the objections, to 


744 0.0) 741 


[§ 3263] 1 Costs. On appeal from a judgment 
confirming a special assessment, the city cannot 
be awarded damages on the ground that the appeal 
was for delay in the absence of a statute authoriz- 
ing it.6° And a statute providing for the allow- 
ance of damages on the ground that an appeal was 
taken.for delay®® does not apply to special assess- 
ment proceedings where, if such damages were 
charged against property assessed, there is no pro- 


‘vision under the law as to whom and how such 


money should be paid out.*%* . 

[§ 3264] 26. Certiorari To Review Judgments Con- 
firming, Revising, or Vacating Assessments. Where 
certiorari is available as a remedy,°® the confirma- 
tion of an assessment is such a final adjudication 
as to the validity of the assessments as to permit 
the review of the action of the court in respect 
thereto by certiorari;®® and it has been held that 
this is so, although a charter provides that on con- 
firmation of an assessment no appeal shall be al- 
lowed from the assessment.’°  Certiorari will not 
lie to a court in which confirmation proceedings are 
pending before the entry of a judgment.74 Upon 
certiorari to review an order of confirmation the 
lot owner cannot be heard on any question of fact 
where he has not appeared and urged his objec- 
tions below.” 

[§ 3265] 27. Certiorari To Review Assessments— 
a. In General. Although there are some exceptions,** 


cided is proper. In re Highth Ave. 
Northwest, 77 Wash. 570, 138 P 10. 
See Spokane v. Kraft, 82 Wash. 238, 


46 NE 775. show nonappearance pursuant to the 
57. See Appeal and Error § 38174] notice. Gage v. Chicago, 211 Ill. 
et sed. 109, 71 NE 877. 
58. - See cases infra this note. [b] Eliminating objections and re- 
fa] Property. of parties not ap-| casting assessment.—(1) Where a 
pealinge (1) may not be affected by | confirmation judgment is. reversed 


a reversal of a judgment of confirma- 
tion. Goldstein v. Milford, 214 Ill. 
528, 738 NE 758; Sumner vy. Milford, 
214 Ill. 388, 73 NE 742 (under a stat- 
ute providing that a judgment of 
confirmation shall have the effect of 
several judgments as to each tract 
assessed and that no appeal or writ 
of error shall invalidate or delay 
the judgments except as to the prop- 
erty concerning which the appeal or 
writ of error is taken, the reversal of 
a judgment of confirmation on appeal 
has no effect whatever upon the judg- 
ment for confirmation rendered by 
the court on various pieces of prop- 
erty as to which there was no ap- 
peal). (2) But where, in a proceed- 
ing to condemn property for a street, 
the cause was tried by appeal from 
the mayor to the circuit court, and 
an assessment of the benefit and 
damages adjudged as to several de- 
fendants, and the judgment of the 
latter’ court is reversed on appeal 
to the supreme court by two defend- 
ants, and a new trial awarded, such 
retrial must be de novo as to all the 


defendants, and not merely as to 
those who appealed. State v. Gill, 
84 Mo. 248. : 

59. Cardell v. Perry, 201 Iowa 628, 


207 NW 775; Noble v. Des Moines, 191 
Towa 12, 174 NW 44; In re West 
Liberty Ave. Sewer, 54 Pa. Super. 
242.> ; 


60. Matter of West 157th St., 150 
App. Div. 131, 184 NYS 1074; Mat- 
ter of Thayer, etc., Sts., 138 App. Div. 
252, 122 NYS 952. 

61. Noble y. Des Moines, 191 Iowa 
12, 174 NW 44. 

62. See Appeal and Hrror §§ 3174- 
8251; and cases infra note 63. 

63. See Appeal and Error §§ 3096- 
3104; and cases infra this section. 

[a] Default after notice.—Where, 
after reversal of a confirmation of 
a special assessment, notice was 
given of a motion to redocket the 
cause and for further proceedings, 


and the objector failed to appear | 


pursuant to the notice, it was proper 


to take a default before proceeding,- 


because the assessment includes 
items not legally chargeable against 
the property benefited, the trial 
court on redocketing the case may 
eliminate the objector’s proportion- 
ate share of the illegal items, recast 
the -assessment roll, and enter judg- 
ment confirming the assessment. 
Thompson vy, Peo., 207 Ill. 334, 69 
NE 842; McChesney v. Chicago, 205 
Ill. 528, 69 NE 38. (2) But the re- 
viewing court cannot of its own mo- 
tion strike out the improper item 
and enter a proper judgment, 
Thompson v, Chicago, 197 Ill. 599, 
64 NE 392. 

{c] Entertaining new objections. 
—On remanding and redocketing the 
cause after a judgment of confirma- 
tion has been reversed, the validity 
of the ordinance which on the first 
appeal was attacked on the ground 
that it did not sufficiently describe 
the improvement cannot be assailed 
on other grounds, nothing having 
been done in the meantime to. call 
for new objections. Lusk ivi “Chi- 
cago, 211 Ill. 188, 71 NE 878. 

64. See Appeal and Hrror § 32382 
et seq; and cases infra this note. 

{a] Direction to overrule objec- 
tions.—Where a judgment of the 
lower court dismissing the petition 
was reversed on appeal with direc- 
tions to overrule the objections, the 
direction included all legal objec- 
tions, both those that had been 
waived, and those upon which the 
court had passed. Oak Park y. Swi- 
gart, 266 Ill. 60, 107 NE 158. 

{b] Direction to reduce assess- 
ment.—Where the record shows that 
the assessment is fundamentally 
erroneous because not made _ with 
regard to the relative benefit and 
grossly excessive and it may be de- 
termined from the record what the 
amount of the assessment should be, 
the reviewing court will set aside 
the judgment confirming the assess- 
ment' and remand the cause to the 
lower court with instructions to re- 
duce the assessment to an amount 


-which the reviewing court has de- 


144 P 286 (as sustaining this view). 

[c] Direction to refer assessment 
for recasting.—Although the record 
shows that the assessment is fun- 
damentally erroneous, if the evidence 
in the record is not sufficiently full 
to enable the court to determine 
what would be a proper assessment, 
the judgment will be reversed and 
the cause remanded with instruc- 
tions again to refer the matter of 
the assessment to the commission 
under directions to recast the assess- 
ment. Seattle v. Gatton, 76 Wash. 
401, 136 P 488. See In re Jefferson 
St. Sewer Special Assessment, 179 
Iowa 975,.162 NW 2389 (recognizing 
rule). J 

65. cena v..Marsh, 251 Ill. 298, 


96 NE 
66. Damages see Costs §§ 692-699. 
67. Chicago v. Marsh, 251 Ill, 298, 


96 NE 250. 


See 
14-52. 

69.. State v. Hennepin County Dist. 
Ct., 338 Minn, 235, 252,.22 NW 625, 632. 

70. Sherwood v. Duluth, 40 Minn. 
22, 41 NW. 284 (to deprive parties 
of this right, if it can be done at 
all, the intention to do so must be 
expressed with unequivocal clear- 
ness). 4 : : 

71. State vy. Ramsey County Dist. 
Ct., 44 Minn. 244, 46 NW 349 (judg- 
ment has not been, and may not be, 
entered against the property, and un- 
til this is .done, until there is a 
judgment to affirm, modify, or re- 
verse, the proceedings should not be 
removed from the district court). 

72. In re Twenty-Highth St. Sewer, 
158 Pa. 464, 27 A 1109. 

73. See supra § 3223. 

[a] In Michigan a ‘contrary rule 
obtains. Hudson v. Whitney, 53 
Mich. 158, 18 NW 626; Whitbeck v. 
Hudson, 50 Mich. 86, 14 NW 708 
(where it was said that, if the writ 
was upheld in special assessment 
cases, it would be reasonable to an- 
ticipate its use in cases where all 
other kinds of taxation were com- 
plained of, and that the collection 
of such taxes would be interrupted 
and stayed at any stage whenever 
any suggestion of illegality could be 
made sufficiently probable to induce 


generally Certiorari §§ 


742 [44 0.5.] 


it is generally held, within limitations hereinafter 
considered,’* that special assessments for local im- 
provements may be reviewed by writ of certiorari.” 

[§ 3266] b. When Writ Lies;** Grounds, Cer- 
tiorari is the proper remedy to vacate or quash 
assessments which are void’ either as a whole or 
as against particular property;‘® and it has been 
so held where an assessment is made under uncon- 
stitutional statutes;"® where the assessment pur- 
ports to be made under a statute®® or resolution®* 
which does not. authorize it; where the assessment 
is made by commissioners who were legally disquali- 
fied to act,82 who acted upon an erroneous principle 
of law in making the assessment,** or who failed 
to comply with statutory requirements on the sub- 
ject ;84 or where the property assessed was not sub- 
ject to assessment.*° So the writ lies whexe it is 
shown that the assessment is substantially in ex- 
cess of the benefits conferred by the improvement ;°° 
where. the assessment was unequal and unfair,*? 
even though the rule or general principle upon which 
the assessment was made is not an illegal or erro- 
neous one;°*8 where property which should have been 
assessed was omitted from the assessment ;°® where 
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[§§ 3265-3267 


it is doubtful whether the report of the assessment 
board has been properly confirmed;%° or where a 
sale of the property assessed to satisfy the assess- 
ment was based on proceedings not instituted within 
the two years limited so that the lien had expired 
by limitation.®! And the writ les to correct errors 
of assessors in following the directions of a city 
council in apportioning the amount of the assess- 
ment.®2 On the other hand, it has been held that 
the writ should not issue unless the assessment is 
void®? either as a whole or as against particular 
property.** Nor will the court set aside an assess- 
ment on a doubtful construction of a statute where 
it is not clear that the prosecutor has been in- 
jured.2° And where a city had jurisdiction to 
act in the matter of the assessment, the fact that it 
acted erroneously in not making a determination 
of questions of facts involved by findings entered 
on the record is not fatal to the assessment and 
does not authorize the vacation thereof.®® 

[§ 3267] c. Effect of Existence of Another Rem- 
edy. In accordance with well established rules®’ 
certiorari will not ordinarily be allowed where there 
is another adequate remedy open to the petitioner ;°° 


a competent officer to allow the writ, 
and that endless confusion might be 
brought into tax proceedings in this 
manner; it was further said that the 
writ was also inexpedient as not be- 
ing a flexible remedy, since all that 
could be done under it would be to 
quash or refuse to quash the pro- 
ceedings and that, under the opera- 
tion of its rigid rules, if made use 
of in tax cases, the complaining 
party might perhaps escape a public 
burden where justice would require 
that he should bear it, and that pub- 
lic improvements generally desired 
might be stopped on complaint of a 
single party concerned and whose in- 
jury might be insignificant). 

74. See infra §§ 3266-3269. 

75. Ala.—Albany v. Spragins, 214 
Ala. 449, 108 S 32. 

D. C.—District of Columbia _ v. 
Witmer, 39 App. 3384; Georgetown 
Presb, Church v. District of Colum- 
bia, 34 App. 600; District of Columbia 
vy. Burgdorf, 6 App. 465; Great Falls 
Ice Co. v. District of Columbia,’ 19 
D. C. 327; Bensinger v. District of 
Columbia, 17 D. C, 285. ‘ 

Md.—Swann v. Cumberland, 8 Gill 
150. 

Mass.—Chilson vy. Attleboro, 247 
Mass, 191, 141 NE 872; Bowditch v. 


Boston Streets Superintendent, 168 
Mass. 239, 46 NE 1026. 
Minn.—State v, St. Paul Bd. of 


Public Works, 27 Minn. 442, 8 NW 
161 (recognizing rule), 

N. J.—Quinlan v. Cross, 133 A 398 
[rev (Sup.) 130 A 3]; Walsh v. New- 
ark, 78 N. J. L. 168, 78 A 523; Walls 
v. Jersey City, 55 N. J. L. 511, 26 A 
828; State v. Clinton Tp., 39 N. J. Li 
656; Ashley v. Newark, 25 N. J. L. 
399. 


N. Y.—Heywood v. Buffalo, 14 N. Y. 
534; Peo. v. New Rochelle, 83 Hun 
185, 31 NYS 592; Peo, v. Brooklyn, 9 
Barb. 535 [rev on other grounds 4 
N. Y¥. 419, 55 AmD 266]; Peo. v. 
Cheritree, 4 Thomps. & C, 289; In re 
Schroder, 187 NYS 680; Peo. v. Gilon, 
9 NYS 212; Peo. v. ‘(Gravesend Bd. 
of Assessors, 4 NYS. 85. 

Or.—Reiff vy. Portland, 71 Or, 421, 
141 P 167, 142 P 827, LRA1915D 772. 

S. D.—State v. Sioux Falls, 25 S. D. 


3, 124 NW 963. 
Tenn.—Nashville v. Madison Park 
Land Co., 298 SW 533. 
Wash.—Wilson v. Seattle, 2 Wash. 
548, 27 P 474, 
And see cases infra. §§ 3266, 3269. 
“The common-law writ of certiorari 
was always available to review the 


action of assessors in making as- 
sessments, whether for the purpose 


of general taxation or for local im- 
provements, although the circum- 
stances under which the writ would 
issue and the scope of the review 
permitted thereunder were very much 


circumscribed.” In re Schroder, 187 
NYS 680, 6838. 
[a] Validity of charter requiring 


payment.—A charter which provides 
that no action shall be brought to 
test the validity of any assessment 
unless plaintiff shall first tender and 
pay into court the amount of the 
assessed tax is unconstitutional. 
oe v. Seattle, 2 Wash. 543, 27 P 

76. Where another remedy is 
available see infra § 3267. 

77. Ala.—Albany v. Spragins, 214 
Ala, 449, 108 S 32; Nashville, ete., R. 
Co. v. Boaz, 213 Ala. 667, 106 S 192; 
Pierce v. Huntsville, 185 Ala. 490, 64 
S 301; Decatur v. Brock, 170 Ala. 
149, 54 S 209. . 

Mass.—Chilson vy. Attleboro, 247 
Mass. 191, 141 NE 872; Bowditch v. 
Boston Streets Superintendent, 168 
Mass. 239, 46 NE 1026. 

N. J.—Becker vy. Garwood, 96 N. J. 
Li. 327, 115 A 334, 

N. Y.—Peo. v. Reis, 109 App, Div. 
919, 96 NYS 601; Peo. v. McDonald, 2 
oe 70; In re Schroder, 187 NYS 

Or.—Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D, 772. 

S, D.—State v. Sioux Falls, 25 S. D. 
3, 124 NW 963. F 

Tenn.—Nashville v, Madison Park 
Land Co., 293 SW 538. 

78. In re Schroder, 187 NYS 680. 

79. Greenwood v. MacDonald, 183 
Mass. 342, 67 NE 336; Weed v. Bos- 
ae 172 Mass. 28, 51 NE 204, 42 LRA 

80. Chilson v. Attleboro, 247 Mass. 
191, 141 NE 872. 

81. State v. Sioux Falls, 25 S. D. 
3, 124 NW 9638, 

82. Becker v. Garwood, 96 N. J. L. 
327, 115 A 334; State v. Clinton, 39 
Nv J. Li 656. . 

83. Peo. v. Desmond, 186 N. Y¥. 232, 
78 NE 857; Peo. v. Buffalo, 127 App. 
Div. 851, 111 NYS 924 [rev on other 
grounds 1938 N. Y. 248, 86 NE 466] 
(under express statutory provision); 
Reiff v. Portland, 71 Or,.:.421, 141 P 
167; 142 P 827, LRA1915D 772. 

[a] As, for instance, where the 
cost to abutting property is assessed 
to the separate lots instead of ac- 
cording: to special benefits. Reiff v. 
Portland, 71 Or, 421, 141 P 167, 142 
P 827, LRA1915D 772. 

84. Lehigh Valley R. Co. vy. Jersey 
City, 81. N. J. L. 290, 80 A 228; Peo. 


v. McDonald, 2 Hun (N.-Y.) 70. 

[a] As for instance: (1) Where, 
contrary to the provisions of the 
statute under which the assessment 
is made, the assessment was imposed 
upon the owners of the property per- 
sonally instead of imposed against 
the property benefited. Peo. v. Mc- 
Donald, 2 Hun (N. Y.) 70. (2) 
Where the members of the board 
gave no attention to their duty of 
making the assessment but left the 
matter entirely to their clerk in plain 
disregard of their statutory duty. 
Lehigh Valley R. Co. v. Jersey City, 
81 N. J. L. 290, 80 A 228. (3) Where 
notice of the proposed improvement 
was published before the establish- 
ment of the assessment district. Peo. 
v. Smith, 216 N. Y. 95, 110 NH 174. 

85. Essen v. Cape-May, 77.N. J. L. 
361, 72 A 49; Rosell v. Neptune City, 
68 N. J. L. 509, 538 A 199; New York 
Cent., ete., R. Co. v. Buffalo, 67 Misc. 
642, 122 NYS 1058. 

86. Becker v. Garwood, 96 N. J. L. 
327, 115 A 334; Lehigh Valley R. Co. 
v. Jersey City, 81 .N. J. L. 290, 80 A 
228; State v. Guttenberg, 38 N, J. L. 
419. See Nashville v, Madison Park 
Land Co., (Tenn.) 293 SW 533 (where 
the assessment does not afford the lot 
owner a preliminary hearing on the 
question of benefits and so grossly 
exceeds the benefits as to amount to 
an abuse of law or an act of confis- 
cation, the action of the board may 
be reviewed on certiorari). 

« Peo, v. Reis, 109 App. Div. 919, 
96 NYS 601; Peo. v. Reis, 109 App. 
Div. 748, 96 NYS 597. 

88. See cases supra note 87. 

89. Peo. v. Reis, 109 App, Div, 919, 
96 NYS 601; Peo. v. Reis, 109 App. 
Div. 748, 96 NYS 597; Mansfield v. 
Lockport, 24 Misc, 25, 52 NYS 571. 

90. LeRocker vy. Bogota, (N. J. 
Sup.) 130 A 202. 

91. Walsch v. Edgewater, 87 N. J. 
L.. 338, 93 A 887, 

92. Alvord v, Syracuse, 27 Misc. 
392, 58 NYS 854, 

93. Nashville, etc., R. Co. v. Boaz, 
213 Ala, 667, 106 S 192; Peo. v. Feit- 
ner, 51 App, Div. 196, 64 NYS 675; 
In re Schroder, 187 NYS 680. 

94. In re Schroder, supra. 

95. Gross v. Jersey City, 98 N. J. 
L. 703, 122. A 208. 

96. Hochfeld v. Portland, 72 Or. 
190, 142 P 824, 

97. See Certiorari § 53. 

98. Ala.—Nashville, etc., R. Co. v. 
Boaz, 213 Ala. 667, 106 S 192. 

D. C.—Georgetown Presb, Church 
v. District of Columbia, 34 App. 600. 

Mass.—Towne v. Newton, 169 Mass, 
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and it has been held that it makes no difference 
that the owner has without his own fault lost his op- 
portunity to avail himself of the remedy provided by 
statute.°® This principle has been frequently ap- 
plied where an adequate remedy is given by statute, 
by appeal from the assessment,! especially where 
the statute expressly provides that such remedy shall 
be exclusive? by petition for a jury,® or by a pe- 
tition for an abatement of the proceedings,* or 
where, by answer in tax proceedings, the property 
owner may interpose any defense or objection which 
assails on the merits the validity of the assessment.° 
Nor will the writ be allowed where the right is 
given by statute to present any objections which can 
properly be made to the assessment, on application 
by the municipality to a judicial tribunal for con- 
firmation of the assessment. Nevertheless, in ac- 
eordance with equally well settled principles,’ a 
writ of certiorari to review assessment proceed- 
ings will not be denied because of the existence 
of another remedy where such remedy is not ade- 
quate and complete.® 

[§ 3268] d. Discretion of Court as to Allowance 
of Writ. In accordance with elementary princi- 
ples,? except in so far as it may otherwise be pro- 
vided by statute, the writ of certiorari to review 
assessments for local improvements is not a writ 
of right, and the court is vested with judicial dis- 
cretion to grant or refuse the writ as justice may 


240, 47 NE 1029; Jones v. Boston, 104 | Wis. 


Mass. 461. i 
Minn.—State v. Red Wing Bd. of 
Public Works, 134 Minn. 204, 205, 158 
NW 977 [cit Cyc]; Dousman v. St. 
Paul, 22 Minn. 387. 
N. J.—Graham v. Ocean City, 98 
N. J. LL. 426, 119 A 772; Breaken- 
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502, 37 NW 809 (in which it 
was held that, inasmuch as the or- 
ganic law of the state gave jurisdic- 
tion to the circuit court to issue the 
writ of certiorari, this power could 
not be taken away by statute, and 
that the writ would lie to review 
assessment proceedings notwithstand- 
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require.° And the writ should be refused where 
great public inconvenience must necessarily ensue 
if an attempt to review the assessment by this 
method is made.14 ; 

[§ 3269] e. Proceedings of What Boards or Offi- 
cers Reviewable. As shown elsewhere, the common- 
law writ of certiorari lies to review the proceedings 
of all inferior tribunals and officers acting in a 
judicial capacity,’? and accordingly it will lie to 
review the proceeding’s of a common council or other 
boards or officers in making an assessment for a 
local improvement.1* But where a statute specifies 
the names of the officials to whom writs of certiorari 
are to be directed, and municipal councilmen are 
not mentioned in the statute, the writ thereby pro- 
vided for will not lie to review a street improve- 
ment assessment by municipal councilmen, even 
though they were exercising judicial functions.1* 

[§ 3270] f. Persons Entitled to Writ; Parties. In 
accordance with elementary rules'® one is not en- 
titled to a writ of certiorari to review an assessment 
for local improvements unless he has an interest 
in the assessment*® and is injuriously affected 
thereby.1? 

Parties. General principles relating to parties in 
certiorari proceedings'® apply to certiorari proceed- 
ings to review special assessments for local im- 
provements.?9 

[§ 3271] g. Time for Instituting Proceedings. 
New York, 2 Hill (N. Y.) 9. 

Il. Peo. v. New York, supra. 

12. See Certiorari § 89. 

13. See cases supra § 3265. 

14. Birmingham Realty Co. v 
Birmingham, 205 Ala. 278, 87 S 840. 


15. See Certiorari § 100. 
16. Nashville v. Madison Park 


ridge v. Newark, 94 N. J. L. 361, 110 
A 570 [rev on other grounds 95 N. J. 
L, 436, 112 A 857]; Florenzie v. East 
Orange, 88 N. J. L. 438, 97 A_ 260; 
Burstiner v. East Orange, (Sup.) 132 
A 476 [aff 134 A 916 mem]. 

N. Y.—Peo. v. Myers, 1385 N. Y. 
465, 32 NE 241; Peo. v. Schenectady, 
136 App. Div. 127, 120 NYS 621; Peo. 
v. Lohnas, 54 Hun 604, 8 NYS 104; 
Peo. v. New York, 2 Hill 9. . 

Or.—Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772. 

Wis.—State v. Soliday, 189 Wis. 
252, 207 NW 417. ; 

{a] Thus, where a municipality 
purchases land against which there 
is a tax assessment for a_ special 
improvement, and retains part of the 
purchase price, under an agreement 
with the vendor that it will be re- 
tained until the determination of 
the question of the legality of the 
assessment, certiorari will not lie to 
cancel the assessment, as the vendor 
has an adequate and more complete 
remedy by an action against the mu- 
nicipality to recover the sum_ re- 
tained. Georgetown Presb, Church v. 
District of Columbia, 34 App. (D. C.) 


600. 
99. Dousman v. St. Paul, 22 Minn. 
387. But see Certiorari § 59 (not in 


accordance with this view). 

1. Ala.—Nashville, etc., R. 
Boaz, 213 Ala. 667, 106 S 192. 

N. J.—Graham v. Ocean City, 98 
N. J. L. 426, 119 A 772; Breakenridge 
v. Newark, 94 N. J. L. 361, 110 A 570 
[rev on other grounds 95 N. J. L. 
436, 112 A 857]; Florenzie v. Hast 
Orange, 88 N. J. L. 488, 97 A 260; 
Burstiner v. Hast Orange, (Sup.) 132 
A 476 [aff 134 A 916 mem]. 

N, Y.—Peo. v. Schenectady, 136 
App. Div. 127, 120 NYS 621; Peo. v. 
New York, 2 Hill 9. 

Or.—Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772. 

Wis.—State v. Soliday, 189 Wis. 
252 20MIN Weel ie f 

g. State v. Soliday, supra [overr 
without mention State v. Ashland, 71 


Co. V. 


ing a charter provided that the rem- 
edy given by it by appeal from as- 


sessments should be = exclusive)]. 
See also supra § 3228. 
8. Towne v. Newton, 169 Mass. 


240, 47 NE. 1029; 
104 Mass. 461. 

4. Beals v. James, 173 Mass. 591, 
54 NE 245, 

5. State v. Red Wing Bd. of Pub- 
ve Works, 134 Minn, 204, 158 NW 

6. State v. St. Paul Bd. of Public 
Works, 27 Minn. 442, 8 NW 161. 

7 See Certiorari §§ 53, 58. 

8. Decatur v. Brock, 170 Ala, 149, 
54 S 209; Hitchcock v. Springfield, 
121 Mass. 382; Becker v, Garwood, 
96 N. J. L. 3827, 115 A 334. 

[a] Thus (1) a statute providing 
for an appeal to the court of com- 
mon pleas, in which court an assess- 
ment not “just and fair’’ may be cor- 
rected, does not affect the right to 
certiorari to challenge an assessment 
made by commissioners who were 
legally disqualified to act. Becker 
v. Garwood, 96 N. J. L. 327, 115 A 
(2) And it has been held that, 
although a statute gives property 
owners a right of appeal from an 
assessment for a public improvement, 
certiorari is, nevertheless, the rem- 
edy to review the record and to quash 
or vacate the judgment, order, or de- 
cree. If the assessment is void for 
any reason it could not support an 
appeal and it would have to be dis- 
missed, and, in dismissing the appeal, 
the court would have no authority 
to vacate or quash the assessment. 
Decatur v. Brock, 170 Ala. 149, 54 
S 209. 

9. See Certiorari § 78. 

10. Georgetown Presb, Church v. 
District of Columbia, 34 App. (D. C.) 
600; Harwood v. Donovan, 188 Mass, 
487, 34 NE 914; Sears v. Worcester, 
180 Mass. 288, 62 NE 269; Peo. v. 
Rochester, 21 Barb. (N. Y.) 656; Le- 
Roy v. New York, 20 Johns, (N. Y.) 
430, 11 AmD 289; In re Hightieth 
St... 17 AbbPr (N. Y.) 324; Peo. v. 


Jones v. Boston, 


Land Co., (Tenn.) 293 SW 583. 

[a] Sufficient interest illustrated. 
—One who owned land at the time of 
the assessment and who bound him- 
self to pay the assessment if valid, 
by contract with the purchaser, has 
such interest as will entitle him to 
prosecute a writ of certiorari to re- 
view the assessment. Nashville v. 
Madison Park Land Co., (Tenn.) 293 
SW 533. ‘ 

17. Hester v. Brockton Collector 
of Taxes, 217 Mass. 422, 105 NE 631; 
Gross v. Jersey City, 98 N. J. L. 703, 
122 A 203; Undercliff Terminal, etc., 
Co. v. Edgewater, 81 N. J, L. 351, 80 
A 105; Coward v. North Plainfield, 63 
N. J. L. 61, 42 A 805; Le Rocker 
v. Bogota, (N. J. Sup.) 134 A 107. 

[a] Rule applied.—(1) Where it 
appears that no attempt has been 
made to levy any assessment against 
the prosecutor or his land, a writ of 
certiorari will be dismissed. Under- 
cliff Terminal, ete., Co. v. Edgewater, 
81 N. J. L. 351, 80 A 105. (2) Where 
a street opening statute provides 
that the extent of the expense above 
special benefits shall be paid out of 
the general road tax, which is assess- 
able against the taxable property of 
the borough, and such excess was as- 
sessed against the taxable property, 
taxpayers were not injuriously af- 
fected in their property rights, so as 
to entitle them to certiorari to set 


aside the assessment. Coward. v. 
North Plainfield, 68 N. J..L. 61, 42 
A 805. 

18. See Certiorari §§ 116, 124. 

19. See cases infra this note, 

[a]. Necessary parties; municipal- 


ity.—No judgment can be pronounced 
in certiorari proceedings to review an 
illegal assessment for a street im- 
provement, requiring the comptroller 
of the city of New York to correct 
the records in his office and thus 
afford the relator relief to which he 
was entitled, as the comptroller is a 
mere agent of the city and county 
for the purpose of receiving and pre- 
serving the records and taking steps 
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Where the statute specifies the time within which 
certiorari proceedings may be brought, the writ will 
not ordinarily be issued if proceedings are insti- 
tuted after expiration of such time.” 
not the case where the assessment is one which the 
legislature could not constitutionally authorize.” 
And if the application is made within the time pre- 
seribed by statute, the fact that the writ was al- 
lowed after expiration of the time for making the 
application will not preclude a consideration of the 


matters sought to be reviewed.”? 
Laches. Even independently of 
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But such is 


Len ye 
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right to certiorari may be lost by laches.?*» But 
laches cannot be successfully urged where the lands 
were not subject to assessment,** or where no ex- 
penditures had been made or obligations incurred or 
any rights established or affected during the time 
intervening between the levy of the assessment and 
the application for the writ.”® 
[§ 3272] h. The Petition. 
as to the requisites and sufficiency of petitions for 
certiorari to review an assessment.?? 


General rules?® apply 


All facts re- 


lied on as grounds to quash or vacate the assess- 


statute limiting 


the time for commencing certiorari proceedings, the 


through the proper officials to col- 
lect the taxes; and, besides, the ab- 
sence of the city as a party is an 
additional reason why such judgment 
eould not be rendered. Peo. v. Taxes, 
ete., Comrs., 9 Hun (N. Y.) 609. 

[b] Estoppel to object to joinder 
of parties—Municipal officers to 
whom, in conjunction with the coun- 
cil and mayor, the writ was directed 
and who have signed the return will 
not be heard to say that they were 
not proper parties as they acted as 
such and are not entitled to have 
the writ quashed as to them. St. 
Vincent’s Church v.. Madison, 86 N. J. 
JL. 567, 92 A 348 [rev 85 N. J. L.'181, 
89 A 254]. 

20. Cook v. Allendale, 79 N. J. L. 
285, 75 A 769; Tusting v. Asbury. 
Park, 73 N. J. L. 102, 62 A 183; Stock- 
ton v. Newark, 58 N. J. lL. 116, 32 A 
67; Kirkpatrick v. New Brunswick 
Stoete:, <Comrs..) 42, No J. da. ond; 
Traphagen v. West Hoboken Tp., 39 
IN Jaed 232' fart v40Ny Jeri) 4937; 
Bogart -v.. Passaic, 38 (N.°- J, L2'57; 
Peo. v.. Dimond, 122 App. Div. 459, 
106 NYS 832. 

{a] Statute permissive in form.— 
A statute providing that an appli- 
eation for certiorari to review an 
assessment roll ' “may”. be made 
-within fifteen days, ete, although 
permissive in so far as it permits 
the application to be made within 
the time prescribed, does not permit 
it to be made-.thereafter. Peo. v. 
Dimond, 122 App. Div. 459, 106 NYS 
832. 

[b] Statutory limitation not ap- 
plicable to special assessments.—(1) 
Tax Law (lL. [1880] c 269 § 291), au- 
thorizing certiorari as a means of re- 
viewing excessive assessments and 
which fixes a limit on the time within 
which such proceedings may be insti- 
tuted, applies only to taxation for 
general purposes and not to assess- 
-ments of benefits for local improve- 
ments. Peo, v. New Rochelle, 83 Hun 
185, 31 NYS 592; Peo. v. Dunkirk, 38 
Hun (N. Y.) 637; In re Schroder, 187 
NYS 680. (2) The provision of the 
act of April 9, 1913 (P. L. p 622 [Comp. 
St. Suppl. (1911-1915) p 1203 § 84]), 
requiring an appeal to be taken 
within ten days in cases involving 
the validity of a municipal ordinance, 
providing for the issuance of bonds, 
or for the construction of any public 
work, or in which the municipality 
shall be the complaining party, does 
not apply to certiorari by lot own- 
ers to review proceedings for the 
assessment of benefits resulting from 
a sewer in which no attack was 
made on the validity of an ordinance. 
Breakenridge v. Newark, 95 N. J. L. 
436,:112 A 857 [rev 94° N. J. L. 361, 
110 A 570]. 

[e] 
of the act of March 8, 1882, § 2 pl 
7 (P. L. p 68), authorizing cities to 
eonstruct sewers as forbids allow- 
ance of a certiorari to review as- 
sessments after thirty days from 
the order confirming the same, is re- 
pealed by P. L. (1907) p 109, which 
fixes the limitation at sixty days. 
Essen v. Cape May, 77 N. J. L. 361, 
72 A 49. 

21. Walsh v. Newark, 78 N. J. L. 


Repeal of statute.——So much, 


168, 78 A 528; Meredith v. Perth 
Amboy, 63 N. J. L. 520, 44 A 971; 
Pardee v. Perth Amboy, 57 N. J. L. 
106, 29 A 587; Kirkpatrick v. New 
Brunswick St., etc., Comrs., 42 N. J. 
L. 510; Evans v. North Bergen, 39 
N. J. L. 456; Traphagen v. West Ho- 
boken 'Tp., 39 N. J..L. 232 [aff 40 
N. J. L. 493 mem]. But.see Peo. v. 
Dimond, 122 App. Div. 459, 106 NYS 
832 (where it was held that the stat- 
utory limit is applicable even though 
the assessment is void). 

[a]. As for instance: (1) Where 
the municipal authorities failed to 
give either actual or constructive no- 
tice to landowners of the intention 
to adopt, or the pendency of, the or- 
dinance by virtue of which they at- 
tempted to assess his land. Walsh 
v. Newark, 78 N. J. L. 168, 73 A 523. 
(2) Where the payment of awards 
for land taken for the improvement 
was made a condition precedent to 
the acquisition by the city of the 
right .to open the street, and the 
right to make the improvement is 
wholly defeated by the reversal of 
the award. Meredith v. Perth Am- 
boy, 638. N. J. Li. 520, 44 A 971, 

22. St. Vincent’s Church v. Madi- 
son, 86 N. J. L. 567, 92 A 348 [rev 
SHON WS Eat Sa SOuAN 2547: 

[a] Reasons for rule.—This is so 
for two reasons. First, the court 
has the right to consider all appli- 
cations made to it and take the same 
under advisement, and it is not 
within the power of the legislature 
to limit this right so as to defeat 
the interests of justice. Second, it 
is a rule of practice as well as of 
common justice that the action of 


the court should not be permitted to | 


work an injury to the party. St. 
Vincent’s Church v. Madison, 86 N. J. 
L. 567, 92 A 348 [rev 85°N. J. L. 131, 
89 A 254]. 

23. Cheney v. Beverly, 188 Mass. 
81, 74 NE 306; Rentz vy. Detroit, 48 
Mich. 544, 12 NW 694, 911; United 
Owners’ Realty Co. v. Lodi, 99 N. J. 
Li 529,125 A 111; Burhans v. Pater- 
son, 99 N. J. L. 531, 124 A 534: Hay-~ 
day v: Ocean’ City, 6T NY Ji.) 155, 
50 A 584; Stetler v. East Rutherford, 
65 N. J. L. 528, 47 A 489; Borton v. 
Camden, 65° Ni J.° Li 511, 47 A 486; 
Carling v. Hoboken, 64.N. J. L. 223) 
44 A 950; Stewart v. Hoboken, 57 
NJ, L. 330, 81 A. 278 Pfaff 58 Nig. 
L. -696, 36 A 1429]; Schulting v. 
Passaic, 47 Nw J+ L.3 273; State vv. 
Union Tp. 44 Ne). De 699s KRirk- 
patrick v. New Brunswick, 42 N. J. L. 
510; Weart v. Jersey City, 41 N. J. L. 
510; Wetmore v, Blizabeth, 41 N. J. L. 


152; State v, ‘Trenton, 86 N. J. In 
499; Kalita v. Perth Amboy, (N. J. 
Sup.) 135 A 679; Burstiner v. Bast 


Orange, (N. J. Sup.) 132 A 476 [aff 
134 A 916 mem]; Matter of Tomp- 
kins Square, 17 AbbPr (N. Y.) 324 


re Peo. v. New York, 2 Hill (N. 
‘fal Thus the writ should be re- 


fused: (1) Where an abutting owner 
knew, while improvements on the 
street were in progress, that the 
grade was to be raised, and knew 
of the assessment shortly after it 
was made, yet waited nearly two 
years before suing out certiorari. 


ment must be stated,?8 and no grounds other than 


Stewart v. Hoboken, 57 N. J. L. 330, 
31 A 278 [aff 58 N. J. L. 696, 36 A 
1129]. (2) Where flagging of side- 
walk was laid by a borough in 1896, 
in the presence and with. the knowl- 
edge of the landowner, and the as- 
sessment therefor was made in Feb- 
ruary, 1897, and certiorari was sought 
in September, 1899, seeking to take 
advantage of the want of regularity 
in the proceedings of the borough. 
Stetler v. Hast Rutherford, 65 N. J. 


L. 528, 47 A 489. (3) Where the 
landowner delayed his application 
until the city had expended large 


sums of money on the improvement 
after the assessment was made, no 


reassessment being . provided __ for. 
Wilkinson v. Trenton, 36 N. J. L. 
499, (4) Where the parties apply- 


ing for it have delayed their appli- 
cations until the assessment has been 
partially collected and paid _ over. 
Matter of Tompkins Square, 17 Abb 
Pr (N. Y.) 324 note. (5) Where the 
work was done and the assessment 
made and confirmed more than three 
years before the writ was sued out, 
Peo. -v.. New. York; 2" Hill 1(Nv YA 9: 
(6) So where a sewer system was 
adopted by vote of the inhabitants 
of a town in March, 1893, which was 
thereafter constructed, an assessment 
on the owners of abutting property 
would not be set aside on certiorari 
not brought until 1904 because the 
proportion of the assessment to be 
paid by the town was not deter- 
mined by vote of the selectmen, as 
required by statute, instead of by 
the town itself. Cheney v. Beverly, 
188 Mass. 81,74 NE 306. 

[b] Distinction between certiorari 
to set aside the improvement pro- 
ceedings or the assessment.—(1) In 
determining whether the prosecutor 
of a certiorari to review the val- 
idity of a public improvement is 
barred by laches, a distinction is to 
be made between a case where the 
effort is to set aside the proceed- 
ings for the improvement itself and 
a case where the effort is to set aside 
the assessment for benefits. Lehigh 
Valley RR, Co. v. Dover,~80' No J..Ek 
63, 76 A 450; Rosell v. Neptune City, 
68 N. J. L. 509, 50 A 199. . (2) Thus 
a prosecutor may, by laches, bar his 
right to be heard in.regard to any 
errors in the procedure prior to the 
assessment, Tusting v. Asbury Park, 
73 N. J.-L. 102, 62 A 183: Rosell v. 
Neptune City, supra (contract and 
mode of its performance). (3) And, 
notwithstanding this fact, the court 
may find that the assessment for the 
benefits was illegal and set it aside. 
Rosell v. Neptune City, supra, And 
see aS sustaining this view Tusting 
v. Asbury Park, supra. 

24. Delaware River Bridge R,, 
etc.,!, Co v.. Haddon )'Tp: Committee, 
CNET i SUDS) - HSS MA! SOT: 

25. Chilson v. Attleboro, 247 Mass. 
191, 141 NE 872. 

26. See Certiorari §§ 142-160. 

27. See cases infra this section. 

28. Chase v. Springfield, 119 Mass. 
556; Simmons v. Passaic, 55 N, J; 
L. 485, 27 A 909; Welton v. West 
Hoboken, (N..J. Sup.) 43 A 535; Peo; 
ir aur waciare 57 Misc. 10, 107 NYS 
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those stated will be considered.2® So facts and not 
conclusions of law must be stated;®° and the facts 
must be stated with such certainty that, if true, a 
judgment by default could be rendered adjudicat- 
ing the actual existence of the facts as stated. 

{§ 3273] i. The Writ. In accordance with gen- 
eral rules** a writ of certiorari to review an assess- 
ment should ordinarily be directed to the officer or 
board whose acts are sought to be questioned and 
reviewed by it.3? It is cole in exceptional cases, 
as where the body or board whose acts are sought 
to be reviewed is not a continuing one** or has ceased 
to exist,*° that the writ may be “directed to a minis- 
terial officer having the proper custody of the records 
or proceedings sought to be reviewed; hence, where 
the common. council of a city is a continuing body 
and has the control of all its records, while the 
city clerk having the custody thereof is a mere 
ministerial officer, a writ of certiorari to review 
proceedings of the council relating to an assess- 
ment should be directed to that body,** and not to 
the clerk or to the city itself.%7 

[§ 3274] j. The Return. Rules governing the re- 
turn in proceedings by certiorari generally*® apply 
in proceedings by certiorari to review an assess- 
ment for improvements.*? 

[§ 3275] k.: Notice and Opportunity To Show 
Cause. In accordance with well settled principles*® 
a writ of certiorari should not issue to municipal 
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corporations to review special assessment proceed- 
ings without notice and a full opportunity given 
respondents to show cause against it.* 

[§ 3276] 1. Review and Scope Thereof—(1) Judi- 
cial, Ministerial, Executive, or Legislative Acts. 
In accordance with well settled rules*? certiorari 
to review an assessment is an appropriate process 
for the review of acts of an assessment board or 
officer which are judicial in their nature,*? but not 
to review acts which are merely ministerial, execu- 
tive, or legislative in their character,*4 even though 
the exercise of discretion may be involved.*® 

[§ 3277] (2) As Confined to Objections Presented 
to Assessment Board or Officer. In accordance with 
rules governing certiorari proceedings generally*® 
objections not presented before the assessment offi- 
cer or board will not be considered.** 

[§ 3278] (3) As Confined to Final Determination 
of Board or Officer. In accordance with the rule 
that. the writ will be refused where the proceedings 
in the lower tribunal are still pending. and undeter- 
mined*® it. has, been held that certiorari to review 
an assessment will not lie before a final determina- 
tion thereon by the board or officer.in whom is vested 
the power of revision, correction, and confirmation.*® 

[§ 3279] (4) As Confined to Matters Shown by 
Record. In accordance with well settled principles®® 
in proceedings to review an assessment by certiorari, 
unless otherwise provided by statute, the court is 


- 29...Van Solingen v. Harrison, 39 
N. J. Li: 51; Peo. v. Kingston, 114 App. 
Div; 326, 99 NYS 657 [rev on. other 
grounds 189 .N.. Y. 66, 81 NE 557]; 
Nashville v. Madison Park Land Co,, 
(Tenn.) 293 SW 538. 

[a] Rule applied to the objection: 
(1) That the assessment exceeded the 
benefits from the improvement. 
Nashville v. Madison Park Land Co., 
(Tenn.) 293 SW 533. (2) That the 
commissioners failed to certify that 
the BE ReE SHS Re did not exceed the 


benefits. . Van Solingen v. Harrison, 
oo NGL de tf 51, 
30. Hochfeld v. Portland, 72 Or. 


ey "ce P 824. And see Certiorari 

[a] Conclusions of law illustrated. 
—In a.petition for a writ of review 
to correct errors in a reassessment 
for a street improvement, allegations 
that the city acted in violation of 
law, that the proceeding and assess- 
ment and reassessment were illegal, 
and that the legislature has not au- 
thorized, and, under the constitution 
of the state and of the United States, 
could not authorize, the city to do 
certain acts, are conclusions of law 
which add nothing to the strength of 
the pleading. Hochfeld v. Portland, 
72 Or, 190, 142 P-824. 

31. Peo. .v. Buffalo, 57 Misc, 10, 
107 NYS. 689.° 

[a} Allegations held insufficient.— 
(1) An allégation that the commis- 
sioners were not properly appointed 
is insufficient to raise the objection 
that the resolution of the council 


appointing them failed to state that 


they possessed the qualifications re- 
quired by the statute. Welton v. 
West Hoboken, (N. J. Sup.) 43 A 


535. (2) A petition alleging that 
an assessment was illegal, incor- 
rect, erroneous, and void because 


not made. in. compliance with the 


statutes relating to assessments is: 


not sufficient to raise the objection 
that the contract for the improve- 
ment was prematurely entered into 
before the assessment was levied. 


Peo. v. Buffalo, 57 Misc. 10, aT 
NYS. 689. 
32. See Certiorari § 220. 


33. Peo. v..New York, 20 Hun (N. 
Y.) 73; State v. Milwaukee, 86 Wis. 
376, 57 NW 45; State v.. Fond: dui 
Bac,~ 42 Wis. 287. -Compare Peo,—-v- 
Taxes,..ete:;<Comrs,, 9 Hun ANE 2 Yad 

\ 


such . provision 


609 (where the commissioners of 
taxes and assessments of the county 
of New York return to a writ of 
certiorari, issued to review an illegal 
assessment for street improvements, 
that the assessment rolls and papers 
relating thereto had passed out of 
their hands, and been filed in the 
office of the comptroller of the city, 
and are then under his charge, the 
writ should be quashed 


them). 
State v. Milwaukee, 


34. 86 Wis. 
376, 57 NW 45 


25. State v. Milwaukee, supra, 
36. State v. Milwaukee, supra. 
37. State v. Milwaukee, supra, 
38. See Certiorari §§ 249— 292. 
39. See cases infra this note. 


[a] Time of return.—Where the 
statute provides that certiorari to 
review an assessment must be re- 
turned within ten days, the writ will 
be dismissed where it is made re- 
turnable in less than ten days unless 
has been waived. 
ee vy. Barker, 4 Misc. 504, 36 NYS 

[b] Form and contents.—(1) The 
opinions of counsel in respect of 
questions submitted to them by the 
board of assessors in regard to the 
assessment form no part of the re- 
turn by the board of assessors to a 
writ of certiorari to review the as- 
sessment. Peo. v. Gilon, 9 NYS 690. 
(2) On a writ of review to correct 
a street assessment the court’s re- 
fusal to compel a return of the en- 


-gineer’s cross. section drawings to 


show the portion of the fill extend- 
ing beyond street lines was not 
error, being material only on ques- 
tions of fact which are not consid- 
ered on a writ of review. Hochfeld 
v. Portland, 72 Or. 190, 142 P .824, 


(3) Where the board of assessors’! 


which apportioned the assessment for 
public improvements was not author- 
ized to review or correct any errors 
of the common council or board of! 
public works, the assessors’ return, 
to a petition for certiorari to review 
their ‘action need not contain all of 


‘|the proceedings of the common coun- 


cil or board of public works, the ob- 
ject of the writ of certiorari being to, 
review the action of’ the body having’ 
jurisdiction: .of certain, subject mat-, 
ter,-in-order-to -correct--errors,- where. } 
[no appeal is: available. 


as:.;/ to} 


Peéo,:'v.; Hart, 


75 Misc. 137, 132 NYS 827. [aff 152 
App. Div. 901 mem, 136 NYS 1144 
mem]. 

[ce] Remedy for false return.—If 
the return is false in fact, the rem- 
edy is by action of false return and 
not. by a motion. Peo. v., Gilon, 9 
NYS 243, 18 NYCivProc 109. 

40. See Certiorari § 338. 


41. Peo. v. Rochester, 21. SS (N. 
Y.) 656. 

42. See Certiorari §§ 67, 70. 

43. Bowditch v. Boston Streets Su- 
perintendent, 168 Mass. 239, 46 NE 
1026;, In re Mt. Morris Square, 2 
Hill (N. Y.) ze Peo. v. New York, 
2. Halk (N: Y.):9 
i [a] Judicial acts iinsteated bar 


der a statute authorizing the superin- 
tendent of streets to determine the 
assessable cost of sewers, and to ap- 
portion it among the abutting owners, 
such officer acts judicially, so that 
certiorari will lie to correct errors 
of law affecting. the assessment, 
Bowditch vy. Boston Streets Super- 
sen dents 168 Mass. 289, NE 

44. Long Island R. Co, v. Hylan, 
240 N. Ye 199, 148 NE 189; Killings- 


Monts Vv. Portland, 93 Or. 525, 184 P 
48, 
[a] Determination as to what 


property shall be assessed pursuant 
to authority delegated to it by the 
legislature (1) is a purely legislative 
act which is not subject to review 
on certiorari. Long Island R. Co. v. 
Hylan, 240 N. Y. 199, 148 NE 189; 
Killingsworth v.: Portland, 93 Or. 525, 
184 P 248.. (2) And hence. its action 
in assessing the entire cost of a pub- 
lic improvement on a railroad right 
of |way, which way ‘can derive no 
benefit therefrom, although erroneous 
and void, cannot be reviewed by cer- 


tiorari. ‘Long Island R,; Co. v, Hylan, 
supra, 

45. Long Island R. Co. v. Hylan, 
supra. 


46. See Certiorari § 343. 

47. Chase v. Springfield, 119 Mass. 
556; Peo. v. Kingston, 114 App, Div. 
26, 99. NYS. 657 [rev on other 
grounds 189 N. Y. 66, 81 NE 557]; 

48. See Certiorari § 75. 

49. Newark v. Weeks, 70 N. J, L. 
166,:56 A 118; Peo. v, Gilon, 14 NYS 
(ayn Peo. v. Gilon, 13 NYS Abt; Peo. 
Vi 'Gilon, 13. NYS 455, 

50... See Certiorari § 355. 
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ordinarily confined to matters shown by the record.*+ 
However, an exception exists in case of the existence 
of facts which, if apparent, would have ousted the 
jurisdiction, in which case facts may be shown by 


extrinsic evidence.®? 


[§ 3280] (5) Questions of Law and Fact. While, 
in certiorari proceedings to correct and review an 
assessment, material errors of law may be re- 
viewed,** in accordance with general principles®* 
in certiorari proceedings to review an assessment 
for local improvements, questions of fact are not 
reviewable in the absence of statute providing 
otherwise;*°> the office of the writ is limited to a 


review of errors of law only.®® 


[§ 3281] (6) Errors of Judgment. 


ing for a certiorari to review an 


51. Pierce v. Huntsville, 185 Ala. 
490, 64 S 3801; Decatur v. Brock, 
170 Ala. 149, 54 S 209; Tileston v. 
Boston, 182 Mass, 325, 65 NE 380; 
Peo, v. Reis, 109 App. Div. 748, 96 
NYS 597; Niver v. Bath-on-Hudson, 
27. Misc. , 605,. 58. NYS, 270; In re 
Schroder, 187 NYS 680; Peo. v. Gilon, 
ee 457; Peo. v. Gilon, 13 NYS 


“The theory of the writ of certio- 
rari... is that the proceeding for 
the assessment appears upon the 
face of its record to be without the 
power and jurisdiction of ‘the mu- 


nicipal authorities acting in the 
premises, and so null and of no 
effect.” Pierce v. Huntsville, 185 
Ala. 490, 494, 64 S 301. 

[a] Rule applied.—(1) In_ pro- 
ceedings to assess benefits for a 


sewer, the common council of a city, 
acting as assessors, had a right to 
act on their own knowledge and in- 
formation of conditions, and to avail 
themselves of their familiarity with 
the locality, and of the benefits to 
be derived or not to be derived from 
the improvement, and the court will 
not review facts stated in a return 
on certiorari, which are founded on 
personal inspection and _ individual 
knowledge, because such personal 
inspection and knowledge cannot be 
recorded and _ reproduced. In re 
Schroder, 187 NYS 680. (2) Where 
the only evidence on which it was 
sought to avoid the assessment was 
contained in the affidavit of relator’s 
attorney and made on information 
and belief, nothing is before the court 
4s review. Peo. v. Gilon, 13 NYS 
455. 

52. Weed v. Boston, 172 Mass. 28, 
51 NE 204, 42 LRA 649. 

[a] As for instance that the stat- 
ute under which the assessment was 
made is unconstitutional. Weed vy. 
Boston, 172 Mass. 28, 51 NE 204, 42 
LRA 642, 

53. Weed v. Boston, supra; Bow- 
ditch v. Boston Streets Superintend- 
ent, 168 Mass, 239, 46 NH 1026; Wight 
v. Westfield Bd. of Education, (N. J.) 
133 A 387. 

[a] Whether or not school prop- 
rt b is subject to assessment is pe- 
culiarly a question to be determined 
on certiorari. Wight v. Westfield Bd. 
of Education, (N. J.) 133 A 387. 


54. See Certiorari § 363. 
55. Mass.—Leahy v. Boston St. 
Comrs., 209 Mass. 316, 95 NE 834; 


Grace v. Newton Bd. of Health, 135 
Mass, 490. : 

Minn.—State v. St. 
Public Works, 
161. 


Paul Bd. of 
27 Minn. 442, 8 NW 


J.—Burhans vy. Paterson, 99 N. 
Z 531,'124 A’5384; Newark v. 
Weeks, 70 N. J. L. 166, 56 A118; 
Wilson v. Hudson, 32 N. J. L. 365; 


seni he: v. ‘Newark, 265 “NW Jo0°L, 
399. 

N. Y:—Peo. v. Smith, 216 N. Y. 95, 
110 NE 174; Peo. v. State Bd. of 


Tax Comrs., 214 N. Y. 594, 108 NE 
913; Peo. v. Gilon, 126 N.Y. 640, 27 
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[§ 3284] (9) Conclusiveness of Return. 


= | 
| 


(§§ 3279-3284 


courts are without power to review mere errors 
of judgment and substitute their judgment for that 
of the assessment tribunal or body.** 

[§ 3282] (7) Matters in Which Persons Not Par- 
ties Are Interested. 
sessment, matters in which a person who is not a 
party is interested cannot be considered.*® 

[§ 3283] (8) Formal, Technical, or Trivial Errors. 
In aceordance with well settled principles®? formal, 
technical, or trivial errors which work no prejudice 
to the petitioner will not be considered in certiorari 


On certiorari to review an as- 


In ac- 


cordance with general rules*t>the return in pro- 


In proceed- 
assessment, the 


NE 285; Peo. v. Gilon, 126 N. Y. 147, 
27 NE 282; Peo. v. Desmond, 111 
App. Div. 757, 97 NYS 795 [rev on 
other grounds 186 N. Y. 232, 78 NE 
857]. Apparently contra see Kennedy 
v. Troy, 77 N. Y. 493. 

Or.—Ukase Inv. Co. v. Portland, 
95 Or. 176, 186 P 558; Killingsworth 
v. Portland, 93 Or. 525, 184 P 248; 
Hochfeld v. Portland, 72 Or. 190, 142 
P 824; Reiff v. Portland, 71 Or. 421, 


ae P 167, 142 P 827, LRA1915D 
772. 
[a] Illustrations of questions of 


fact are: (1) Whether the assess- 
ment was for a larger amount of 
work than had actually been done. 
State v. Hudson, 32 N. J. L. 365. (2) 
Whether the work had been com- 
pleted according to the advertised 
plan. Ukase Inv. Co. v. Portland, 95 
Or. 176, 186 P 558. (38) Whether the 
work had been done according to 
contract. State v. Hudson, supra. 
(4) Whether the cost of improve- 
ment in front of each lot was as- 
sessed to the lot. Reiff v. Portland, 
71 Or, 421,141 P 167,142 P 827; LRA 
1915D 772. (5) Whether the street 
improved was a part of a bridge. 
Killingsworth vy, Portland, 93 Or. 525, 
184 P 248. (6) Whether property 
was benefited by a special assess- 
ment. Leahy v. Boston St. Comrs., 
209 Mass, 316, 95 NE 834. Appar- 
ently contra see Kennedy v. Troy, 77 
N. Y. 493. And compare Matter of 
Phelps, 110 App. Div. 69, 96 NYS 
862 (holding that, on certiorari to 
review an assessment for a_ street 
improvement, the objection that the 
premises assessed were not bene- 
fited does not present a question of 
law, unless the determination fixing 
the assessment district was not sup- 
ported by competent proof, or was 
opposed by a strong preponderance 
of the evidence, Code Civ. Proc. § 
2140, providing that the questions to 


be determined by the court on the 


hearing shall be whether there was 
any competent proof authorizing the 
determination, or, if there was, 
whether there was a preponderance 
against it). 

[b] Particular statute as affec 
question.—A statute providing that 
the court, upon the hearing in cer- 
tiorari proceedings to review an as- 
sessment, may make a final order an- 
nulling or confirming fully or partly 
or modifying the determination as 
to any or all of the parties does not 
authorize the court to determine dis- 
puted questions of fact involving the 
rights of the parties. Peo, v. Smith, 
216 N. Y. 95, 110 NE 174; Peo. v. 
State Bd, of Tax Comrs., 214 N. Y. 
594, 108 NB 9138. 

56. See cases supra note 55. 

“The office of that writ [certiorari] 
is to correct errors of law, appar- 
ent on admitted or established facts 
—never to settle disputed facts.” 
State v. Hudson, 32 N. J. L. 365, 367. 


57. Burhans v. Paterson, 98 N. J. 


L, 531, 124 A 534; 


Peo. v. Feitner, 
51 App. Div. 196, 


64 NYS 675; In 


ceedings to review an assessment by certiorari must 
be taken as true,®? at least so far as the facts stated 


re Schroder, 187 NYS 680; Carriger 
v. Morristown, 148 Tenn, 585, 256 SW 
883. 


[a] Excessive or unequal assess- 
ments.—(1) Thus it has been held 
that the writ does not lie to revise 
and modify or set aside assessments 
on the ground that they were ex- 
cessive or unequal. Peo. v. Feitner, 
51 App. Div. 196, 64 NYS 675; In re 
Schroder, 187 NYS 680. (2) And stat- 
utes authorizing certiorari to review 
excessive tax assessments apply to 
assessments of taxes for general pur- 
poses only, and not: to assessments 
for benefits for local improvements. 
In re Schroder, supra. 


58. Peo. v. Rochester, 5 Lans. (N. 
Y.) 142, 
fa] Thus the court will not con- 


sider the validity of a contract for 
the construction of the improvement. 


Peo. v. Rochester, 5 Lans, (N. Y.) 
142. 
[b] Without an opportunity to be 


heard his rights cannot be foreclosed. 
Peo. v. Rochester, 5 Lans. (N. Y.) 142. 

59. See Certiorari § 373. 

60. Corcoran v. Cambridge, 199 
Mass. 5, 85 NE 155, 18 LRANS 187; 
Sears v. Worcester, 180 Mass, 288, 62 
NE 269; Jones v. Boston, 104 Mass. 
461. 

[a] Thus (1) certiorari will not 
issue to quash the levy of an assess- 
ment on the ground that it exceeds 
one half of the adjudged betterment 
in the case specified by the amount 
of half a cent. Sears v. Worcester, 
180 Mass. 288, 62 NE 269 (‘‘a case can 
hardly be imagined which would 
more imperatively call for the appli- 
eation of the maxim de minimis non 
curat lex’). (2) So the failure of a 
superintendent of streets to certify 
to assessors, before the assessment 
of the cost of watering streets 
against abutting property, a list of 
the streets, the number of lineal feet, 
and the amount of the assessment on 
each estate as required by law, was 
a mere irregularity, and did not in- 
validate the assessment, where the 
assessors had in their office, before 
assessing the tax, a list precisely like 
that the superintendent ‘would have 
certified, and assessed the tax upon 
it. Corcoran v. Cambridge, 199 Mass. 
5, 85 NE 155, 18 LRANS 187. (38) 
And it is no ground for quashing, on 
certiorari, proceedings of the alder- 
men of Boston, altering a _ street, 
under St. (1866) c 174, as amended 
by St. (1868) ec 276, which repealed 
§ 5 of the former statute, that the 
schedule of their assessment of the 
expense of the alterations upon real 
estate specially benefited by it pur- 
ports to be made in pursuance of the 
provisions of the repealed section and 
of St. (1868) § 1. Jones vy. Boston, 
104 Mass. 461. 

61. See Certiorari § 368. 

62. Bowditch v. Boston Streets 
Superintendent, 168 Mass. 239, 46 NE 
1026; Collins v. Holyoke, 146 Mass. 
298, 15 NE 908; In re Schroder, 187 
NYS 680. 
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For laver cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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therein are material®* and cannot be contradicted.%4 
And this, it has been held, is so not only as to 
those parts which set out the record and the acts 
of the assessment board within its. jurisdiction, 
which do not appear in the record, but also to those 
which allege extraneous facts which might have been 
_traversed and perhaps controlled by evidence.®® 
[§ 3285] (10) Presumptions. In accordance with 
rules of practice governing certiorari proceedings,*® 
if nothing to the contrary appears in the record, 
every presumption will be indulged in favor of the 
determination and of the regularity of the proceed- 
ings of the board or officers making the assessment.®? 
[§ 3286] (11) Trial de Novo. There can be no 
trial de novo in certiorari proceedings in the re- 
viewing court®® except where such a course of 
procedure may be authorized by statute.® 


[§ 3287] m. Determination and Disposition of Pro- | 


ceedings—(1) In General. What determination or 
disposition the court may’ or must’! make of an 
application for certiorari to review an assessment 
depends on the statutory provisions and practice 
of the particular jurisdiction. 

[§ 3288] (2) Vacation in Toto or in Part. In 
proceedings by certiorari to review an assessment, 
the court has power for proper cause shown to 


63. Bowditch v. Boston Streets/|not benefited by 
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vacate the entire assessment,’ and it must do so 
when the entire assessment was illegally made;7? 
and a new assessment should be ordered to be made 
in accordance with legal requirements,"* at least 
where the proceedings relating to the improvement 
were regular up to the time of the assessment of 
benefits.“ If the facts warrant such a determina-' 
tion, the court may vacate an assessment in part 
only instead of entirely,’* especially where there 
has been laches on the part of the prosecutor in 
suing out the writ.77 An order setting aside an 
assessment and directing a new assessment to be 
made vacates only the particular apportionment 
under review, and does not determine that the 
amount of the assessment on any individual’s prop- 
erty should be set aside or reduced.’ 

[§ 3289] n. Review of Judgment in Certiorari 
Proceedings. Whether a review of certiorari pro- 
ceedings may be had,’® and, if so, the method of 
review*® and the proceedings thereunder,®! will be 
found treated in another title. 

[§ 3290] 28. Equitable Relief against Assess- 
ments**—a. Under What Circumstances Relief Given 
or Refused—(1) Assessments in Conformity to Law. 
For obvious reasons, an injunction will not lie to 
prevent the enforcement of an assessment where it 
im- 


the proposed 228; Essen v. Cape May, 77 N. J. L. 


Superintendent, 168 Mass. 239, 46 NE 


1026. 
64. In re Schroder, 187 NYS 680. 
65. Collins v. Holyoke, 146 Mass. 
298, 15 NE 908. 
66. See Certiorari § 374. 
67. Jones v. Boston, 104 Mass. 


461; Day v. Fairview, 62 N. J. L. 621, 
43 A 578. 

[a] Thus (1) in the absence of 
evidence to the contrary, it will be 
presumed that an adjudication by the 
board of aldermen of the benefit re- 
ceived by abutting estates from the 
alteration of a street, and their as- 
sessment with the expense accord- 
ingly, were made as of the date of 
the order for the alteration. Jones 
v. Boston, 104 Mass. 461. (2) And 
where the name of the corporation 
owning land fronting the street to 
be improved is signed to a petition 
for the improvement, the authority 
for the signature will be presumed. 
Day v. Fairview, 62 N. J. L. 621, 43 
A 578. 

68. See Certiorari § 375. 

69. Harton v, Avondale, 147 Ala. 
458, 469, 41 S 934 (authorized by a 
charter which provides that the prop- 
erty owners, if not satisfied with the 
action of the city council in levying 
an assessment, may remove the mat- 
ter by certiorari to the city or circuit 
court “where the same shall be regu- 
larly submitted and tried as in other 
civil cases’). . 

70. See cases infra this note. 

[a] Power of court to levy as- 
sessment.—In New Jersey, whenever 
a public improvement is made for 
which an assessment may be levied, 
and the assessment therefor has been 
removed by certiorari to the supreme 
court, that court may, if the assess- 
ment is erroneous, levy an assess- 
ment for such benefits in accordance 
with the directions of the statute, if 
at the time of adjudicating on 
the assessment a lawful assessment 
could be made. Zahn v. Ruther- 
ford, 72 N. J. Lb. 446, 60 <A) 1123; 
Brown v. Union, 65 N. J, L. 601, 
48 A 562 [aff 62 N. J. L. 142, 40 A 
632]; Elizabeth v. State, 45 N. J. L. 


157. 

Sending back for correction. 
—wWhen, on a proceeding by certio- 
rari, under a municipal charter of the 
city of Buffalo, to review an assess- 
ment for a local improvement, it ap- 
pears that through inadvertence or 
an error of judgment on the part of 
the assessors, property of the relator 


provement, and therefore not assess- 
able, had been included in the assess- 
ment with benefited property belong- 
ing to him which was properly as- 
sessable, and no illegality is found 
going to the jurisdiction of the as- 
sessors to assess the benefited prop- 
erty, such inclusion is to be deemed 
a defect which will warrant the court 
in sending the assessment roll back 
to the common council ‘‘to amend or 
correct it according to law,” as pro- 
vided by the charter, instead of or- 
dering it to be canceled as illegal. 
Peo. v. Buffalo, 147 N. Y. 675, 42 NE 
344. 

71. Peo. v. Buffalo, 39 App. Div. 
245, 57 NYS 261 [foll Peo. v. Buffalo, 
57 NYS 1144 (rev 52 NYS 689)]. 

[a] As for instance statements of 
conclusions of law and the signing of 
a decision directing the judgment to 
be entered. Peo. v. Buffalo, 39 App. 
Div. 245, 57 NYS 261. 

‘[b] Bule for certificate as to 
omissions.—In New Jersey, where 
the report of the assessment board to 
the council was defective and it is 
doubtful whether amendments of the 
report made by the council to cure 
such defects were within its powers, 
before a determination of the cause 
a rule should be granted requiring 
the board to make a certificate to the 
court concerning such essential mat- 
ters as were omitted from its report. 
Burnett v. Boonton, 73 N. J. L. 453, 
63 A) 995. 

[ec] Sending back for further con- 
sideration.—Under a statute provid- 
ing that the court upon the hearing 
may make a final order annulling or 
confirming fully or partly or modify- 
ing the determination as to any or all 
of the parties, the court is not au- 
thorized to determine disputed ques- 
tions of fact involving the rights of 
the parties, or to grant final judg- 
ment upon the facts so found by it, 
but, where it holds that the determi- 
nation is erroneous upon the facts, it 
should remit it to the inferior tri- 
bunal for a further consideration 
upon the merits. Peo. v. Smith, 216 
N. Y. 95,.110 NE 174; Peo. v. State 
Bd, of Tax Comrs., 214 N, Y. 594, 
108 NE 9138. 

Dismissal or quashal of writ gen- 
erally see Certiorari §§ 293-336. 

Other disposition generally 
Certiorari §§ 376-387. 

72. Becker v. Garwood, 96 N. J. L. 
827, 115 A 384; Lehigh Valley R. Co. 
v. Jersey City, 81 N. J. L. 290, 80 A 


see 


361, 72 A 49; Rosell v. Neptune City, 
68 N. J. L. 509, 58 A 199: State v. 
Guttenberg, 38 N. J. L. 419; Peo. v. 
Reis, 109 App. Div. 919, 96 NYS 


73. Becker v. Garwood, 96 N. J, L. 
327, 115 A 334. 

74. Becker v. Garwood, supra; 
Peo. v. Reis, 109 App. Div. 919, 96 
NYS 601; Peo. v. Reis, 109 App. Div. 
748, 96 NYS 597. ; 

75. Lehigh Valley R. Co. v. Jersey 
City, 81 N. J. L. 290, 80 A 228. 

76. Wakeman y. Jersey City, 35 
N, J. L. 455; Peo. v. Buffalo, 36 NYS 
191 [aff 147 N. Y. 675, 42 NE 3447. 

77. Wakeman v. Jersey City, 35 
Nie ds Tass 553 

78. Milton v. Stell, 73 N. J. L. 261, 
62 A 1133. 

79. See Certiorari § 396, 

80. See Certiorari § 399. 

81. See Certiorari § 402 et seq. 

[a] Reversal and remand with 
directions.—The fact that a _ city 
council whith had jurisdiction of as- 
sessment proceedings failed to deter- 
mine questions of fact by findings en- 
tered on the record is not fatal error 
authorizing the court to declare the 
assessment proceeding void, and on 
appeal from a judgment dismissing 
the writ, the judgment will be re- 
versed and the cause remanded with 
directions to instruct defendants to 
give the notice required by the city’s 
charter. for hearing the objections 
appearing in the record, and _ to 
proceed to the determination of 
them in accordance with the opinion 
of the appellate court, Hochfeld 
Birth Portland, 72 Or. 190, 142 P 
8 


[b] Questions not raised in lower 
court.—Contentions, not made in a 
petition for certiorari to review 
street improvement assessment pro- 
ceedings nor urged during the trial in 
the circuit court, whose judgment 
was rested on contentions made in 
the petition, that no part of the cost 
of acquiring property to widen the 
street could be included in an as- 
sessment on petitioner’s property be- 
cause the street was not widened 
opposite his property cannot be con- 
sidered on appeal in error by the 


city. Nashville v. Madison Park 
Land Co., (Tenn.) 293 SW 583. 
82. Loss of right to equitable re- 


lief against assessments: 

By estoppel see supra §§ 8163-3173. 

By waiver of objections see supra. §§. 
3174-3181. 


748 [44 C.J.] 


has been made in strict8* or substantial®* compli- 
ance with constitutional assessment statutes. And 
where an assessment is made in conformity with 
the constitutional parts of a statute, an assessment 
to pay the costs thereof will not be enjoined merely 
because the procedure was not in accordance with 
the requirements of the unconstitutional part.®® 

[§ 3291] (2) Errors or Irregularities Not Render- 
ing Assessment Absolutely Void. In the absence 
of statutory authority, a court of equity will not 
enjoin®* or vacate’? an assessment for mere illegali- 
ties or irregularities which are not jurisdictional 
in their nature and which fall short of rendering 
the assessment absolutely void. The rule applies 
alike whether the bill seeks to restrain a sale of 
property or to enjoin the execution of a deed.** It 
is Said that the party aggrieved has a full and ade- 
quate remedy at law;%® and it may be added that 
for illegalities or errors other than those of a ju- 
risdictional nature rendering the assessment abso- 
lutely void statutory remedies have been almost 
universally provided.®° 

Applying the rule, it has been held that an 
assessment will not be vacated or set aside, or 
its enforcement enjoined, by reason of failure of 
the required number of property owners to sign 
the petition for the improvement for which the as- 
sessment was laid,®? or because there was a non- 

83. Ferguson v. Cofferville, 77 [1131]. 


Kan. 391, 94 P 1010; Thatcher v. To- 
fede: 2°Oh. A. 357, 22 Oh. Cir. Ct, NaS: 
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Md.—East Baltimore Station Meth- 
odist Protestant Church v. Baltimore, 
193. t j 6 Gill 891, 48 AmD 540. 


[§§ 3290-3291 


compliance with nonjurisdictional requirements of 
the ordinance as to public improvements,®* or be- 


cause the ordinance providing for the improvement 


embraced portions of the street in excess of the limit 
fixed by the precedent resolution, such excess being 
comparatively insignificant and both its daaingiber 
and the cost easily separated from the legally au- 
thorized work.®* Nor is it a ground to vacate an 
assessment or enjoin its enforcement that there was 
error in publishing notice,®* or in letting contracts,°® 
or in providing a method for the construction of the 
improvement;®? or because there were defects in 
the plans and specifications for the construction of 
the improvement ;®8 because the municipal authori- 
ties acted irregularly in making the grade upon 
which the paving, curbing, and guttering for which 
the assessment was made rests;°® because there 
were immaterial changes in the work as originally 
contracted for; because the assessment is unequal 
as between plaintiff’s property and other property 
assessed for the improvement;? because the im- 
provement was incomplete when the special as- 
sessment certificate was issued;? because the pro- 
ceedings of the council in enacting the ordinance 
and levying the assessment do not show affirma- 
tively that the question of benefit to the land was 
taken into consideration in levying such assess- 
ment;* or because improper items of expense were 


Constr. ‘Co:,° €A.) .215° SW:.778. 
N.Y.—Orange County Tract. Co. v. 
ES ae 86 Misc. 512;':519, 149 


84 Abilene v. Lambing, 78 Kan. 
484, 96 PR 838; Leonhardt v. Yonkers, 
195 App. Div. 234,187 NYS 27; Bork v. 
Buffalo, 2 NYS 559 [aff 127 N.Y. 64, 
27 NE 355]; Cormany v. Cincinnati, 
10 Oh: A. 280; Thatcher v. Toledo, 2 
Oh. A. 357, 22 Oh. Cir. Ct. N. S. .193; 
Wolff v. Cincinnati, 1 Oh. A. 439, 20 
Oh. Cir. Ct. N. 8S. 566, 34 Oh. Cir.’ Ct 


247. 

Adkins v. Toledo, 6 Oh. Cir. Ct. 
NewS. 4338, 2%. Oh. Cir Ce tai. 
. 86. Ark:—Blytheville Pav. Dist. 
Nos. 2:and 3 v, Baker, 171 .Ark. 692, 
286 SW 945. 

Tll.—Lyman v. Chicago, 211 Ill. 209, 
211, 71 NE 832; Heinroth v. Kocher- 
sperger, 173 Ill. 205, 50 NE 171; Mc- 
Bride v. Chicago, 22 Til. 574. 

Ind.—Temperly v. Indianapolis, 189 
Ind. 292, 127 NE 149; De Puy v. 
Wabash, 133 Ind. 336, 32 NE 1016; 
Jackson v. Smith, 120 Ind. 520, 22 
NE 431; Menzie v. Greensburg, 42 Ind. 
A, 657, "85 NE 484. 

Towa.—Lundberg v. Lake City, 194 
Towa 136, 187 NW 438; Manning v. 
Ames, 192 Iowa 998, 184 NW _ 347; 
Meader v. Sibley, 191 Towa 1139, 133 
NW 610; Davenport Locomotive 
Works v. Davenport, 185 Iowa 151, 
169 NW 106; Spalti v. Oakland, 179 
Towa 59, 161 NW 17; In re Apple, 161 
Iowa 314, 142 NW 1021; Dunker v. 
Des Moines, 156 Iowa 292, 136 NW 
536; Shaver v. J. W. Turner Impr. 


Co., 155 Iowa 492, 136 NW 711; Nixon | 


v. Burlington, 141 Iowa 316, 115 NW 
239, 18 AnnCas. 1037; Owens v. 
Marion, 127. Iowa 469, 103 NW 381; 
Ft. Dodge Electric Light, etc., Co. v. 
Ft, Dodge, 115 Iowa 568, 89 NW 7; 
Chicago, ete., R: Co. v. Phillips, 111 
Iowa 377, 82 NW 787; Polk v. Mc- 
Cartney, 104 Iowa 567, 73 NW 1067. 

Kan.—Kindley v. Rodgers, 85 Kan. 
645, 118 P 1037; Manning v. Cable, 
83. Kan. 787, 112 P 604; Baldwin v. 
Neodesha, 83 Kan. 263; 2 LIM) Pils bs 
Barnes: v. Parsons, 77 ‘Kan. 311, 94 
P 151;' Union Pac. R. Co. v. Kansas 
City, 73 Kan. 571, 85 P 603; Falloon 
v. Hiawatha, 66 Kan, 769, 71 P 1127; 
Lawrence ‘iv. Killam, 11 Kan. 499; 
Kansas Town Co. v:' Argentine, 5 Kan. 
A, 50, 47 P 542) {aff'59 Kan:-779,.54 P 


Mich.—Gates v. Grand Rapids, 134} 


Mich. 96, 95 NW 998; Harper v. Grand 
Rapids, 105 Mich. 551, 63 NW _ 517; 
Jackson v. Detroit, 10 Mich. 248. 

Mo.—Deming v. Springfield, (A.) 
224 SW 1004. 

Mont.—Hensiey v. Butte, 33 Mont. 
206, 88 P 481. 

Nebr.—Biggerstaff v: Broken Bow, 
112 Nebr. 4, 198 NW 156; Portsmouth 
Sav. Bank v. Omaha, 67 Nebr. 50, 93 
NW 231; Wilson v. Auburn, 27 Nebr. 
435, 43 NW. 257. 

N. Y.—Monroe v. Rochester, 154 
N. Y. 570, 49 NE 139; Hoffeld v. Buf- 
falo, 130 N. Ya33:%, 29 NE 747; Astor 
v. New York, 37 N. Y. Super. 539 
[rev on other ‘grounds 39 N. Y. Super. 
120 (aff 62 N. Y. 580)];-Sorechan v. 
Brooklyn, 3 Hun 562, 6 Thomps. & C. 
316 [aff 62 N. Y. 339]. 

Oh.—Schroder vy. Overman, 61 Oh. 
St. 1, 55 NE 158, 47 LRA 735; Steese 


Vv. Oviatt, 24 Oh, St. 248; Price v. 
Toledo, 4 Oh. Civ<CheNe'si BT, 25 Oh. 
Cir. Ct. 617. 


Okl.—Begegs v. Kelly, 110 Okl. 274; 
238 P 466; Shultz v. Ritterbusch, 38 
Okl. 478, 1384 P 961. 

Or.—Wilson v. Portland, 87 Or. 507, 
169) PL 90,4174. P-204% 

Utah.—-Gwilliam v. Ogden City, 49 
Utah 555, 164 P 1022: Stott v. Salt 
Lake City, 47 Utah 113, 151 P 988. 

Wash.—Collins v. Ellensburg, 68 
Wash, 212, 122 P 1010. 

W. Va.—Riddle v. Charlestown, 43 
W. Va, 796, 28 SE 881. 

Wis.—Warner v. Knox, 50 Wis. 429, 
7 NW 3872. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
2056.P 1008, 208 P4389. 

See Taxation {37 Cyc 1262] (for 
analogous decisions), 

[a] This is a collateral attack.— 
De Puy v. Wabash, 1338 Ind. 336, 32 
NE 1016; Barber Asphalt Pav. Co. v. 
Edgerton, 125 Ind. 455, 25 NE 436; 
McEneney v. Sullivan, 125 Ind. 407, 
25 NE 540; Menzie v. Greensburg, 42 
Ind. A, 657, 85 NE 484; Biggerstaff v. 
Broken Bow, 112 Nebr. 4, 198 NW 
156; Hoffeld v. Buffalo, 130 N. Y. 387, 
29 NE 747; Gwilliam v.. Ogden, 49 
Utah 555, 164 P 1022. 

87. Mo.—Kribbs v, 


Lynch, etc, 


—a 


N. Di—Bismarck Home Builders’ 
Co.) v... Bismarck,;:50 » Ns, D, 973, -198 
NW 553. : 

Okl.—Missouri, ete.; R. Co. v. Eu- 
faula,, 83 Okl. 263,201 P. 808. : 

Wis.—Parkes v. -Milwaukee, 148 
Wis. 84, 134 NW 152. 

88. Lawrence v. Killam, 11 Kan. 
499, 509. 

“To refuse to restrain a sale, and 
thereafter to restrain a deed, would 
be gross trifling with the purchaser, 
who by the one act is invited to buy 
that which by the other act he is not 
permitted to acquire. So that it may 
be safely laid down that the same 
rules will guide the court in applica- 
tions to restrain tax deeds as to re- 
strain tax sales.’”” Lawrence V. Kil- 


lam, supra. 

89. Riddie v. Charlestown, 43 W. 
Va. 796, 28 SE 831. 

90. See infra §§ 3301, 3302; and 


Manning v. Ames, 192 Iowa 998, 184 
NW 347 (where the assessment is 
merely voidable, the statutory rem- 
edy by filing objections with the city 
council must be pursued). 

91. See supra text and notes 86, 


87. 

92. Collins v. Ellensburg, 68 Wash. 
212, 122 P- 1010. -But- that this is 
ordinarily held a jurisdictional defect 
see supra § 3004. 

93. Stott v. Salt Lake City, 47 
Utah, 118, 151 P 988. 

94. Kansas Town Co. v. Argentine, 
5 Kan. A. 50, 47 P 542 [aff 59 Kan. 
TT, 9 b4 IP 1131]. 

95. Gwilliam v. Ogden City, 49 
Utah 555, 164 P 1022, 

96. Gwilliam v. Ogden City, supra, 

97. Falloon vy. Hiawatha, 66 Kan, 
TO eivt ly hs BN 2 

88. Kribbs v. Lynch, etc., Constr. 
Co., (Mo. A.) 215 SW 778. 

Barnes v. Parsons, 77 Kan; 
‘ fs Pb Ts m 

. eming v. Springfield; (Mo. A, 
224 Sw 1004. . ‘ , 

2. Bismarck Home Builders’ Co. v. 
Bismarck, 50 N. D. 973, 198 NW 553. 

3., Parkes v, Milwaukee, 148 Wis. 
84,134 NW. 152. 

4. Schroder v. Overman, a Oh. ah 
1, 2,55 NE 158, 47 LRA 156 


—_ 


For later cases, developments and changes in the law see cumulative Annotations, sametitle, page and note number. 
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included in the improvement.5 


to his remedy at law.1? 


5. Manning y, Cable, 83 Kan. 787, 
112 P 604; Beggs v. Kelly, 110 Ol 
274, 238 P 466; Pauls Valley v. Car- 
ter, 108 Okl. 111, 234 P 617; Schultz 
v. Ritterbusch, 38 Okl, 478, 134 P 961. 
See Menzie v. ’*Greensburg, 42 Ind. A. 
657, 85 NE 484 (the question of the 
propriety of an allowance by a city 
for extra work by a contractor, con- 
structing a sewer improvement, is 
not jurisdictional, and cannot be tried 
in a suit to restrain the levy and col- 
lection of an assessment for the im- 
provement). 

[a] Thus an injunction will not be 
allowed to restrain the collection of 
an assessment for irregularity in 
adding, without authority, to the 
amount to be extended on the tax roll 
an amount as a penalty which could 
have been avoided if the amount 
justly due had been first paid. Man- 
ning v. Cable, 83 Kan. 787, 112 P 604. 

6. Hoffeld v. Buffalo, 130 N. Y. 
387, 29 NE 747, 

7. See Injunctions §§ 11-68. 


8. >U.. S.—Ogden City v. Arm- 
strong, 168 U. S, 224, 18 SCt 98, 42 
L. ed. 444 


Ala.—Strenna v. Montgomery, 86 
Ala. 340, 5 S 115. 

Del.—Murphy  v. Wilmington, 11 
Del. 108, 22 AmSR ’345. 

D. G.—Harkness v. District of Co- 
jumbia, 8 D. C.. 121. 

Nebr.—Bellevue Impr, Co. v. Belle- 
vue, 39 Nebr. 876, 58 NW 446. 

N. J.—Lanning v. Mercer County, 
64. N. J. Eg. 161, 538 A 556; Dusenbury 
v. Newark, 25 N. J. Eq. 295; Liebstein 
v. Newark, 24 N. J.~Eq. 200. 

N. Y.—Heywood v. Buffalo, 14 N. 
Y. 534; Handley v. New York, 7 Abb 
ek 11, 16 HowPr 228. 

D.—Hale v. Minot, 52 N. D. 39, 
201) ‘NW 848; Bismarck Home Build- 
er’s Co. v. Bismarck, 50 N. D..973, 198 


NW. 553. B 

W. Va.—Wilson vy. Philippi, 39 W. 
Va. 75, 19 SE 553; Douglass v, Har- 
risville, 9-W. Va. 162, 27 AmSR 548. 

9. See infra § 3295. 

10. See-infra § 3294. 

1l. See infra § 3296. 

12. Dusenbury v. Newark, 25 N. J. 
Eq. 295. 

13. Ariz.—Globe v. Willis, 16 Ariz, 
378, 146 P 544, 

Ga.—Lewis v. Chapman, 147 Ga. 

408, 94 SE 249 

Ind.—Wilt v. Buetter, 186 Ind. 98, 
111 NE 926, 115 NE 49; Turner v. 
Sievers, 73 Ind. A. 30, 126 NE 504. 

Iowa.—Manning v. Ames, 192 Iowa 
998, 184 NW 347; eter son v. Strat- 
ford, 190 Iowa 45,180 NW 138; Brown 
Vv. Creston, 174 NW 380; Davenport 
Locomotive Works v. Davenport, 185 
Iowa 151,169 NW 106; Northern 
Light Lodge INO: 2d 6 yk O. oO, F. v, 
Monona, 180 Iowa 62, 161 NW 78, 
LRA1918A 150; Spalti v. Oakland, 179 
Iowa 59, 161 NW_17; In re Apple, 161 
Iowa 314, 142, NW 1021; Dunker, v. 


And 
been held that a mere error of judgment in de- 
termining what property was in fact benefited 
is not a jurisdictional defect, and that it furnishes 
no ground for relief by injunction in the absence 
of fraud on the part of the assessors.® 

[§ 3292] (3) Void Assessments—(a) In General. 
In accordance with general principles’ it has been 
declared that a suit in equity will not lie to restrain 
the collection of an assessment on the sole ground 
that it is legal, and that there must exist, in addi- 
tion, special circumstances bringing the case under 
some recognized head of equity jurisdiction,’ such 
as that the enforcement of the tax would lead to a 
multiplicity of suits,? or produce irreparable in- 
jury,'° or throw a cloud upon the title of complain- 
ant;'1 otherwise, the party aggrieved will be left 
Nevertheless, without ad- 
verting to the question whether equitable grounds of 
jurisdiction were present, it has been held in many 


‘883 [aff 210 N. Y. 


it has also 


Des Moines, 156 Iowa 292, 136 NW 
536; Shaver v. J. .. Turner Impr. 
Co., 155 Iowa 492, 136 NW 711; Nixon 
v. Burlington, 141 Iowa 316, 115 NW 
239, 18 AnnCas 1037; Bennett v. Em- 
metsburg, 138° Iowa 67, 115 NW 582; 
Hubbell vy. Bennett, 130 Iowa 66, 106 
NW 375; Diver v. Keokuk Sav. Bank, 
128 Iowa 691, 102 NW 542; Gallaher 
v. Garland, 126 Iowa 206, 101 NW 
867; Ft. Dodge Electrie Light, etc., 
Co. v. Ft. Dodge, 115 Iowa 568, 89 
NW 7; Chicago, etc., R. Co, v. Phila- 
lips, 111 Iowa 377,'82 NW 787; Polk 


‘v. McCartney, 104 lowa 567, 73 NW 


1067. 

Md.—Cahill v. Gill, 130 Md. 495, 100 
A 834; Johns Hopkins Club Bldg. Co. 
v. Baltimore, 130 Md. 282, 100 A 298; 
Baltimore v. Hook, 62 Md. 371, 

Mich.—Harris v. Highland Park, 
183 Mich. 573, 150 NW 108; Lawrence 
v. Grand Rapids, 166 Mich. 134, 131 
NW 581. 

Mont.—Hensley v. Butte, 33 Mont. 
206,.83 P 481. 

Nebr.—Sioux City Bridge Co. v. 
South Sioux City; 112 Nebr. 271, 199 
NW 528; Rooney v. South Sioux City, 
111 Nebr. 1, 195 NW 474; Schneider v. 
Plum, 86 Nebr, 129, 124 NW 1132. 

N. Y.—Hassen v. Rochester, 65 N. 
Y. 516; New York, etc., R. Co. v. Port 
Chester, 149 App. Div. 898, 134 NYS 
600 mem, 104 NE 
1135 mem]. 

N. C.—Charlotte v. Brown, 165 N. 
C.-435,-81 SE 611, 

N. D.—McKenzie v. Mandan, 27 N. 
D. 546, 147 NW 808. 

Or.—-Miller v. Portland, 78 Or. 165, 
Ubi) Pr 7.28 Oregon; ete.,.,.R: -Ge.t /v; 
Pes ane 25 Or. 229, 35 P 452, 22 LRA 

1 

Pa.—McAndrew v. Dunmore Bor- 
ougiit 245 Pa, 101, 91 A 237. 

S. D.—Lee v. Mellette, 15 S. D. 586, 
90 NW 855. 

Tenn.—Hdgington v. Memphis, 152 
Tenn. 152, 274 SW 548; Arnold v. 
Knoxville, 115 Tenn. 195, 90 SW 469, 
3 LRANS 837. 

Tex.—Kerr v. Corsicana, (Civ. A.) 
35 SW 694. 

Utah.—Gwilliam v. Ogden City, 49 
Utah 555, 164 P 1022, 

Wash.—Kline v. Tacoma, 11 Wash. 
193, 39 P 453; Buckley v. Tacoma, 9 
Wash, 2538, 87 P 441, 

14. Smith v. Courtland, 108 Kan. 
142, 172 P 1027; Atchison v. Cherry- 
vale, 87 Kan. 57, 128 P 874; Albrecht 
v. Cincinnati, 104 Oh, St. 266, 135 NE 
541; Roebling v. Cincinnati, 102 Oh. 
St, 460, 132 NE 60; Joyce v. Barron, 
67 Oh. St. 264,.65 NE 1001; Stuart v. 
Lakewood, 23 Oh. Cir, Ct. 'N:-S. 269; 
Nulsen v. Cincinnati, 5 Oh. Cir. Ct. 
Nest 679,027 Obst Cire Ct i383; Potter 
v. Norwood, 21 Oh. Cir, Ct. 461, 12 
Oh. Cir. Dec. 146; Belcher v,; Colum- 
bus, 23: OhNPNS. 3238; Hunt v,, Nor- 
wood, 20- OhNPNS 437+ Springfield, 
ete:, R. Ca. v. Springfield, 15 OhNPNS 


decisions that if an assessment is, for any reason, 
absolutely void, 
although it is perhaps a legitimate inference that, 
if these cases were not based on some statute not 
mentioned, the court considered that some one or 
more grounds of equitable jurisdiction were present. 
And in some jurisdictions, where designated courts 
are expressly authorized to enjoin the illegal levy 
or collection of assessments, it has been held that an 
action will lie to enjoin an illegal assessment, al- 
though in so holding the courts have seldom men- 
tioned these statutes as the basis of their holding.** 

[§ 3293] (b) Particular Grounds of Invalidity. 
In applying the rule above stated’® it has been held 
that an assessment, void for the following reasons, 
will be enjoined: That the municipality was with- 
out power under any form of procedure to impose 
an assessment upon property;?® that there was no 
authority to construct the improvement for which 
the assessment was made;17 that the improvement 


a court of equity will enjoin it,}* 


241; Breuer vy. Cincinnati, 5 OhNPNS 
49; St. Louis-San Franciseo R. Co. v. 
Blackwell, 103. Okl. 18, 229 P 188; 
Pauls Valley Nat. Bank v, Foss, 99 
Okl. 178, 226 P 567; Norman v. Van 
Camp, 87 Okl, 182, 209 P 925; Bnia v. 
Gensman, 76 Okl, 90, ‘2312 308; Guar- 
anteed State Bank vy. _D'Yarmett, 67 
Okl, 164, 169 P 639; Sharum vy. Mus- 
kogee, 43 Okl. 22,141 P 22, 


15. See supra § 3292. 
16. Turner, v.: Sievers,: 73° Ind. A. 
30, 126. NE. 504;. Northern Light 


Lodge No. 156:I. 0. O. EF. v. Monona; 
180 Iowa 62, 161, NW .78, LRAI91i84 
150; McKenzie v., Mandan, 27 aN;<iDE 
546,,147 NW. 808. 

17, Ind.—wilt v. Bueter, 186. Ind, 
98, 111 NE 926, 115 NE. 49. 

Towa.—Peterson v. Stratford, 190 
Iowa 45, 180 NW 13; Bennett v. Em- 
metsburg, 138 Iowa 67, 115 NW 582; 

Kan.—Smith v. Courtland, 103 Kan, 
142, 172. P 1027. 

Mda.—Cahill v. Gill, 130.. Md. + 495; 
100 A 834, 

Nebr.—Weise: v. South Omaha, 85 
Nebr. ae 124 NW 470. 

N. Y.—Copeutt v.. Yonkers, 59 Hun 
212, 13 NYS 452° [aff128°N,;: Y.n 669 
mem, 29 NE 148 mem]. 

Oh.—Albrecht v. Cincinnati; 104 Oh; 
St. 266, 135 NE 541;: Roebling v. Cin- 
cinnati, 102. Oh, St. 460, 1382 NE 60: 

Okl.—-Enid. v. Gensman, 76 Okl. 90, 
181. P 308. 

Pa.—McAndrew.v. Dunmore Bor- 
ough, 245 Pa. 101, 91 A 23%, 

Utah.—Gwilliam v, Ogden, 49 Utah 
555, 164 P 1022. 

Wash.—Kline v.: Tacoma, 11 Wash. 
1938, 39 P 453; Buckley v. "Tacoma, 9 
Wash. 253, 268, 37 P 441. 

“Under ‘these circumstances’ there 
is no greater legal or equitable right 
in the city to be reimbursed its out- 
lay than there is in a. trespasser upon 
land who makes valuable improve- 
ments and is dispossessed by an 
ejectment suit. It has done what it 
did in its own wrong, without previ- 
ously qualifying itself to - have reim- 
bursement.” Buckley v. Tacoma, 
supra. 

[a]. Rule applied: (1) Where title 
to the ‘street improved was not ac- 
quired. Cahill vy. Gill, 130 Md. 495, 
100 A 884; Baltimore v. Hook, 62 Md. 
S7Lae (2) ‘Where the street improved 
had never been laid outior in any way 
beén made a public highway by com- 
petent authority. Copcutt v.. Yonk- 
ers, 59 Hun 212, 18 NYS 452 [aff 128 
N. Y. 669 mem, 29 NE 148 mem], (3) 
Where there were jurisdictional des 
fects in proceedings to establish the 
improvement district. Bennett v, 
Hmmetsburg, 1388 Iowa! 67, 115, NW 
582; Wiese v, South Omaha, 85 Nebr. 
844, 124 NW 470. (4) Where there 
was no resolution of necessity for the 
improvement. ‘Peterson v, Stratford, 
190-Iowa 45, 180-NW 13. -(5) Where: 
such resolution of necessity was: not 
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was general instead of local;'® that the assessment 
was laid against a railroad company for work other 
than that expressly imposed by a franchise as a con- 
dition precedent of occupying the street;?® that the 
assessment is void as amounting to a taking of pri- 
vate property for public use without just compen- 
sation,?° void for noneonformity to the statutes 
under which it is passed,*t for want of notice given 
to the owner of the property assessed and an op- 
portunity for a hearing,?? or because made against 
the owner personally and not against his prop- 
erty,?* because made up of different items or ele- 
ments blended together, some of which are legal and 
others illegal,?4 because all of the property assessed 
was assessed on a wrong theory and under statutes 
not applicable,*> or because the property assessed 
was not legally assessable*® as being outside of the 
limits of the assessment district,?” or not adjacent 
to, or abutting upon, the street improved,”® or ex- 
empt by statute?® or as having received no benefit 
- whatever;°° that the assessment was improperly 
increased by an unauthorized omission of the lands 
of another ;*! or that the assessment was made with- 
out reference to benefits.” 
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[§ 3294] (4) Irreparable Injury. In accordance 
with general principles®* injunctions against the en- 
forcement of assessments have sometimes been 
granted on the ground that irreparable injury is 
likely to result to complainant by reason of such 
enforcement.** 

[§ 3295] (5) Multiplicity of Suits. One of the 
most common grounds of equity jurisdiction*® and 
for the allowance of injunctions*® is the prevention 
of a multiplicity of suits, and, in applying these 
general principles, it is very generally held that an 
injunction will be awarded against the collection 
of an illegal assessment where by so doing a multi- 
plicity of suits will be avoided,?7. And where this 
ground exists, it is of no importance that the as- 
sessment for any reason does not constitute a cloud 
on the title of those bringing the suit.*® 

[§ 3296] (6) Cloud on Title.*® Equity will ordi- 
narily grant relief against an assessment by vacat- 
ing it or setting it aside or enjoining its enforcement 
where the assessment or steps taken in conformity 
therewith constitute a cloud on the title of the prop- 
erty assessed,*° the view being taken that the remedy 


published. Enid v. Gensman, 76 Okl. 
90, 181 P 308. (6) Where there is no 
resolution ordering the improvement 
to be made as required by charter. 
Kline v. Tacoma, 11 Wash. 193, 39 P 
453. (7) Where the resolution of in- 
tention to make the improvement is 
defective for failure to define the im- 
provement intended. Buckley v. Ta- 
coma, 9 Wash. 253, 37 P 441. (8) 


Where there was a defective publica-, 


tion of the notice of intention to 
make the improvement. Gwilliam v. 
Ogden City, 49 Utah 555, 164 P 1022. 
(9) Where there was a failure to pass 
an ordinance authorizing the im- 
provement. Smith y. Courtland, 103 
Kan. 142,172 P1022. (10)'Where the 
ordinance authorizing the improve- 
ment never went into effect. Rooney 
v. South Sioux City, 111 Nebr. 1, 195 
NW 474. (11) Where the ordinance 
undér which the improvement was 
made is void. McAndrew vy, Dunmore 
Borough, 245 Pa. 101, 91 A 287. 


18. Globe v. Willis, 16 Ariz. 378, 
146 P 544. } 

19. Springfield, |etei,-) Rs: Cox vs 
Springfield, 15 OhNPNS 241. 

20. Stoughton State Bank sv. 


Stoughton, 159 Wis. 330, 150 NW 418. 

21. Norman v. Van Camp, 87 Okl. 
182, 209 P 925. 

22. Johns Hopkins Club Bldg. Co. 
v. Baltimore, 130 Md, 282, 100 A 298; 
Joyce vy. Barron, 67 Oh. St. 264, 65 
NE 1001; Hunt v. Norwood, 20 Oh 
NPNS 4387; Morrow v. Barber Asphalt 
Pav. Co., 27 Okl. 247, 111 P 198. 

23. Guaranteed State Bank v. 
D’Yarmett, 67 Okl. 164, 169 P 639. 

24. Sharum vy. Muskogee, 43 Okl. 
22, 141 P 22. 


25. McGrew v. Kansas City, 64 
Kan. 61, 67 P 438. 
26. Atchison, ete., R. Co. v. Cher- 


ryvale, 87. Kan. 57, 123 P 874; Spring- 
field, etc., R. Co, v. Springfield, 15 Oh 
NPNS 241. 

27. Hurd v. ' Harvard Sanitary 
tlt ad No. 1, 109 Nebr. 384, 191 


NW 4 

28. Terre Haute v. Mack, 139 Ind. 
99, 88 NE 468; Touzalin v. Omaha, 25 
Nebr. 817, 41 NW 796. 

29. Northern Light Lodge No. 156 
I. O. O. F. v. Monona, 180 Iowa 62, 
161 NW 78, LRA1918A 150; Ft. Dodge 
Hlectric Light, ete., Co. v. Ft. Dodge, 
115 Iowa 568, 89 NW 7; New York, 
etc., R. Co. v. Port Chester, 149 App. 
Div. 893, 134 NYS 883 [aff 210 N. Y. 
600 mem, 104 NE 1135 mem] (rail- 
road right of way). 


as Breuer v. Cincinnati, 5 OhNP 
[a] Probability of benefit.—The 


fact that the city had not supplied 
water for use in flushing the sewer 
was not a bar to the collection of a 
special assessment for its cost as 
there would be a reasonable expecta- 
tion that it would be supplied later. 
Gardner v. Leavenworth, 100 Kan. 
351, 164 P 182. 

i bs Hassen v. Rochester, 65 N. Y. 

6. 

32. Kirst v. Street Impr. Dist. No. 
120, 86 Ark. 1, 109 SW 526; Lawrence 
v. Grand Rapids, 166 Mich. 134, 131 
NW 581. 

33. See Injunctions § 30 et seq. 

34. Ogden City v. Armstrong, 168 
U. S. 224, 18 SCt 98, 42 L. ed. 444; 
Lyon v. Tonawanda, 98 Fed. 361 [rev 
on other grounds 181 U.S. 389, 21 SCt 
609, 45 L. ed. 908]; McBride v. Chi- 
cago, 22 Ill. 574; Hassan v, Rochester, 
67 N. Y. 528; Heywood v. Buffalo, 14 
N. Y, 534; Cain v. Elkins, 57 W. Va. 
9, 49 SEH 898; Christie v. Malden, 23 
W. Va. 667. 

[a] Preliminary injunction.—In a 
suit by a property owner to restrain 
the sale of his property under an as- 
sessment for a street improvement 
claimed to be illegal, a preliminary 
injunction will be granted where the 
bill makes a palpable case and en- 
titles complainant to final relief. The 
basis of jurisdiction here is irrepar- 
able injury to complainant if his 
property is taken without due process 
of law. Lyon v. Tonawanda, 98 Fed. 
361 [rev on other grounds.181 U. S. 
389, 21 SCt 609, 45 L. ed. 908]. 

{[b] What is not irreparable in- 
jury.—The fact that the collection of 
the assessment might deprive com- 
plainant of his property does not con- 
stitute irreparable injury within the 
rule. If this were a ground for inter- 
ference it would be equally so in 
every case of erroneous, unjust, and 
unequal taxation. Liebstein v. New- 
ark, 24 N. J. Eq. 200. 

35. See Equity § 48. 

36. See Injunctions § 33 et seq. 

37%. U. S.—Ogden City v. Arm- 

1680.28, 
L. ed. 444, 

Colo.—Dumars y. Denver, 16 Colo. 
A. 375, 65 P 580. ? 

D. C.—Harkness vy. District of Co- 
lumbia} 8'D. cy 124: 

Ga.—Camilla v, Cochran, 160 Ga. 
424,128 SE 194; Wilkins v. Savannah, 
152 Ga. 638, 111 SE 42; Sanders v. 
Gainesville, 141 Ga, 441, 81 SH 215. 

Md.—Baltimore v. Porter, 18 Md. 
284, 79 AmD 686; Bouldin v. Balti- 
more, 15 Md. 18; Holland v. Balti- 
more, 11 Md. 186, 69 AmD 195. 

N. J.—Liebstein v. Newark, 24 N. J. 


224, 18 SCt 98, 42 


Eq. 200. 

N. Y.—Hassan y. Rochester, 67 N. 
Ei Heywood v. Buffalo, 14 N. Y. 
34. 

Or.—Paulson y. Portland, 16 Or. 
450,19 P 450, 1 LRA 673 [aff 149 
U.S. 30, 18 SCt 750, 37 L. ed. 637]. 

Wash.—Coleman vy. Rathburn, 40 
Wash, 303, 82 P 540. 

W. Va.—Cain v. Elkins, 57 W. Va. 
9, 49 SE 898; Christie v. Malden, 23 
W. Va. 667; Douglass v. Harrisville, 
9 W. Va. 162, 27 AmSR 548. 

Compare Albany v. Spragins, 214 
Ala. 449, 108 S 32 (alleged illegal pro- 
ceedings to assess an owner’s lots for 
street paving improvements was held 
not to justify interference of equity 
for prevention of multiplicity of 
suits in that the owner owned twen- 
ty-eight lots and would be compelled 
to defend as to each separately, al- 
though the facts and the law were 
the same as to each, with appeals 
separately taken in the event of ad- 
verse rulings, where the owner had 
an adequate and complete remedy at 
law, and it did‘not appear that the 
city threatened or intended to harass 
the owner by vexatious litigation). 

Analogous cases see Taxation [37 
Cye 1269]. 

[a] Rule applied.—A court of 
equity, under its jurisdiction to pre- 
vent a multiplicity of suits, will take 
jurisdiction of a suit by one property 
owner on behalf of himself and all 


others similarly interested, although 


they have no joint interest, to re- 
strain the enforcement of a_ special 
assessment, void on its face. Dumars 
v. Denver, 16 Colo. A.’ 375, 65 P’ 580: 

38.. Dumars y. Denver, supra. 

39. Removal of cloud generally 
eA ets as Title [32 Cye 1296 et 
seq]. ; 

What constitutes cloud see Quiet- 
ing Title [32 Cye 13814 et seq]. 

40. U. S—Ogden City v. Arm- 
strong, 168 U. S. 224, 18 SCt 98, 42 
L. ed. 444; Lyon v. Alley, 130 U. S. 
177, 9 SCt 480, 32 L. ed. 899. 

Ala.—Mobile v. Moore, 214 Ala. 525, 
108 S 568; Alabama City v, Alabama 
Power Co., 213 Ala. 644, 106 S 39. 

Cal.—Owens v. Dudley, 162 Cal. 422, 
122 P 1087; Bolton’ v. Gilleran, 105 
Cal. 244, 38 P 881, 45 AmSR 33. 

Del.—Murphy v. Wilmington, 11 
Del. 108, 22 AmSR 345; Catts v. 
Smyrna, 10 Del. Ch. 268, $1 A 297. 

D, C.—Harkness v. District of Co- 
lumbia, 8 D. C. 121. 

Ida.—Wilson v. Boise City, 7 Ida. 
69, 60 P 84. 

Ill.— Wood vy. Peoria, 271 Ill. 273, 
110 NE 802. j 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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’ 


at law is inadequate.*! 


Ind.—Fort Wayne v. Shoaff, 106 
Ind. 66, 5 NE 403; Goring v. MeTag- 
gart, 92 Ind. 200; Dinwiddie v.-Rush- 
ville, 37 Ind. 66. 

Md.—Baltimore v. Porter, 18 Md. 
284, 79 AmD 686; Bouldin v. Balti- 
more, 15 Md. 18; Holland v. Balti- 
more, 11 Md. 186,” 69 AmD 195. 

Minn.—Sewall v, St. Paul, 20 Minn. 
511; Ankeny v. Palmer, 20 Minn. 477; 
Minnesota Linseed Oil Co. v. Palmer, 
20 Minn, 468. 

Mo.—Schwab y. St. Louis, 310 Mo. 
116, 274 SW 1058; Skinker v. Heman, 
148 Mo. 349, 49 SW 1026; Verdin v. 
St. Louis, 131 Mo, 26, 33 SW 480, 36 
SW 52; Leslie v. St. Louis, 47 Mo. 
474; Parker-Washington Co. v. Kem- 
per Inv. Co., 143 Mo. A. 244, 128 SW 
271; Regan Land Co. v. Carthage, 129 
Mo. A. 628, 108 SW 589. 

Nebr.—Wiese v. South Omaha, 85 
Nebr. 844, 124 NW 470; Barkley v. 
Lincoln, 82 Nebr. 181, 117 NW 398, 
130 AmSR 659, 18 LRANS 392; Ham- 
ilton v. Omaha, 25 Nebr. 826, 41 NW 
799; Touzalin v. Omaha, 25 Nebr, 817, 
41 NW 796. 

N. J.— Bogert v. Elizabeth, 27 N. J. 
Eq. 568; Liebstein v. Newark, 24'N. 
re Ea. 200: Sherley v. Blizabeth, 4 

J; 758. 

Nw M.—Albuquerque v, Zeiger, 5 
N. M: 674,27, P3145, 

N. Y.—Bussing. v. Mt, Vernon, 198 
N. Y. 196, 91 NE 543; Alvord v. Syra- 
cuse, 163 N. Y. 158, 57 NE 310; Mc- 
Kechnie Brewing Co. v. Canandaigua, 
162 N. Y. 631, 57 NE 1113; Brennan vy. 
Buffalo, 162 N. Y. 491, 57 NE 81; 
Monroe v. Rochester, 154 N. Y. 570, 
49 NE 139; Rumsey v. Buffalo, 97 N. 
Y. 114; Boyle v. Brooklyn, 71 N. Y. 1 
[rev 8 Hun 32]; Guest v. Brooklyn, 
69 N. Y. 506; Hassan v. Rochester, 67 
N. Y. 528; Newell v. Wheeler, 48 N. Y. 
486; Hatch v. Buffalo, 38 N. Y. 276; 
Heywood v. Buffalo, 14 N. Y. 534; 
Scott v. Onderdonk, 14 N. Y. 9, 67 
AmD 106; Donovan. v. Oswego, 90 
App. Div. 397, 86 NYS 155; Kelley v. 
Mt. Vernon, 23 App. Div. 46, 48 NYS 
370; Landon v. Syracuse, 19 App. Div. 
41, 46 NYS 1053 [aff 163 N. Y. 562 
mem, 57 NE 1115 mem]; Tredwell v. 
Brooklyn, 11 App. Div. 224, 43 NYS 
458; Masterson v. Hoyt, 55 Barb. 520; 
Astor v. New York, 37 N. Y. Super. 
539 [rev on other grounds 39 N. Y. 
Super. 120 (aff 62 N. Y. 580))]; Tifft 
v. Buffalo, 7 NYS 633 [aff 130 N. Y. 
695 mem, 30 NE 68 mem]; Sands v. 
New York, 138 NYSt 61; Van Doren v. 
New York, 9 Paige 388, 

Oh.—Culbertson v. Cincinnati, 16 
Oh. 574; Burnet v. Cincinnati, 3 Oh. 
Sc, Age AmD 582. 

Or.—Manley v. Marshfield, 88 Or. 
482, 172 P 488; Kirkpatrick v. Dallas, 
58 Or. 511, 115 P 424. 
ou tan. —Wey v. Salt Lake City, 35 
Utah. 504,,101 P 381, 

W. Va.—Douglass v. Harrisville, 9 
W. Va. 162, 27 AmSR 548. 

Wis.—Dietz v. Neenah, 91 Wis. 422, 
64 NW 299, 65 NW 500; Beaser v. 
Ashland, 89 Wis. 28, 61 NW 77; John- 
son v. Milwaukee, 40 Wis. 315; Pier 
v. Fond du Lac, 38 Wis. 470; Jenkins 
v. Rock County, 15 Wis. 11. 

Analogous cases see Taxation [37 
Cye' 1207]. 

“One branch of equity jurisdiction 
is the removal of apparent clouds 
upon the title, which may diminish 
the market value of the land, and 
possibly threaten a loss of it to the 
owner.’ Ogden City v. Armstrong, 
168 U. S. 224, 238, 18 sce 98, 42 L. ed. 
444, 


But obviously, equity will 
not entertain a suit of the character under consider- 
ation where no illegality in the assessment proceed- 
ing is shown,*? or where any objections to the assess- 
ment or to its collection ean be fully asserted in 
appropriate legal action under the provisions of the 
charter ;** and, if a statute expressly declares that 
no suit shall be commenced to vacate an assessment 
or to remove a cloud on title and prescribes the 


MUNICIPAL CORPORATIONS 


[a] Rule discussed.—‘‘In regard 
to real estate, it is well established 
that chancery may interpose by in- 
junction, to prevent what is consid- 
ered as destruction. But destruction 
in the sense used, does not mean an- 
nihilation. It means no more than 
that injury which greatly impairs its 
intrinsic value. Ina city, the sale of 
part of a lot for assessments, may 
often be very destructive to the in- 
terest of the proprietor, though no 
title passed by such sale. A cloud 
would be cast upon the title, which 
litigation only could remove, and 
until removed, the property might be 
valueless to the owner, Subject, too, 
during the period of litigation, to ad- 
ditional assessments and embarrass- 
ments.” Burnet vy. Cincinnati, 3 Oh. 
73, 88, 17 AmD 582. 

tb] Rule applied.—(1) Where ac- 
tion was brought to enjoin part of 
paving, and the city unreasonably de- 
lays litigating the matter, or in doing 
the. work promptly on removal of 
legal obstacles, assessments for the 
completed part’ should be canceled on 
the ground of abandonment, and the 
granting of an injunction only until 
the city should complete the work 
was insufficient, because if the city 
should never do the work the assess- 
ments would remain a cloud on the 
title. Manley v. Marshfield, 88 Or. 
482, 172 P 488. (2) Under a statute 
making a deed executed by the re- 
ceiver of taxes “presumptive evidence 
that the sale, and all proceedings 
prior thereto” were regular, and au- 
thorizing any person interested in 


property on which an assessment has, 


been made to bring an action to re- 
strain a sale, an action may be 
brought to set aside an assessment, 
and enjoin a sale thereunder, al- 
though the assessment is void, as a 
sale thereunder would create a cloud 
on plaintiff's title, and could be im- 
peached only by proof aliunde the 
record. Hanson v. Town, 56 Hun 648, 
10 NYS 150; Marvin v. Town, 56 Hun 
510, 10 NYS 148. 

41. Verdin v. St. Louis, 131 Mo. 
26, 33 SW 480, 36 SW 52; and cases 
supra note 5 

42. Bork v. Buffalo, 2 NYS 559 [aff 
127 N. Y. 64, 27 NE 355]. 

Rule where assessment is not il- 
legal or void see supra § 3290, 

43. Filiau v. Hartford, 94 Conn. 
510, 109 A 884. 

Other remedies see infra § 3299 et 
seq. 

44. See statutory provisions. 

_ 45. Scudder v. New York, 146 N. 
Y, 245, 40 NE 734 [aff 79 Hun 613 
mem, 29 NYS 422 mem]. 

46. See Equity § 82 et seq 

47. Dixon v. Detroit, 86 Mich. 516, 
49 NW 628; Albers v. St. Louis, 289 
Mo, 543, 333 SW 210; Martin v. 
Olympia, 69 Wash, 28, 124 P 214 
(recognizing rule); Eiermann v. Mil- 
waukee, 142 Wis. 606, 126 NW 53, 27 
LRANS_ 1085. 

[a] Rule applied.—Where a city, 
acting through its authorized agents, 
lets a contract for a public improve- 
ment for a grossly extravagant price, 
or permits fictitious items to be in- 
cluded in the sum to collect which an 
assessment is levied, a fraud is per- 
petrated on the property owners, who 
may call on a.court of equity to in- 
terfere and vacate the assessments, 
or reduce the amount which com- 
plainants should pay. Dixon v. De- 
troit, 86 Mich. 516, 49 NW 628. 

[b] Improvement practically 


‘of the assessment. 


[44 Coy], 51 


remedies in such eases,** the collection of an illegal 
assessment will not be enjoined on the ground that 
the suit is brought to prevent a cloud on title, as 
such a suit is in effect to vacate the assessment.*° 

[§ 3297] (7) Fraud. In accordance with general 
principles*® it has been held that an assessment 
may be vacated or set aside,*” or its enforcement 
enjoined,*® by reason of fraud on the part of the 
municipal authorities making the assessments. 


worthless.—It is a sufficient ground 
to set aside an assessment for a side- 
walk that the sidewalk was prac- 
tically worthless, since this amounts 
to fraud on the property owner as- 
sessed. Hiermann v. Milwaukee, 142 
Wis. 606, 126 NW 53, 27 LRANS 1085. 

48. Ill.—McBride v. Chicago, 22 
Til. .574. 

Iowa.—Kaynor vy. Cedar Falls, 156 
Iowa 161, 1835 NW 564; McCain Vv. 
ae Moines, 128 Iowa 331, 103 NW 

Mich.—Dewey v. Flint, 205 Mich. 
195, 171 NW. 412; Graham v. Grand 
Rapids, 179 Mich. 378, 146 NW 248, 
AnnCasi1915D 380 (recognizing rule). 

N. -Y.—Dederer v. Voorhies, 81 N. 


Y. 153; Mansfield v. Lockport, 24 
Misc. 25, 52 NYS 571. 
Oh.—Nulsen v. Cincinnati, 5 Oh. 


Cir Ct. N.S... 679, 27 Ons Cir Op v3sa. 

Or.—Houck vy. Roseburg, 56 Or. 
238, 108 P 186; Masters v. Portland, 
24 Or. 161, 33 P 540. 

[a] Rule applied.—Where a city, 
in order to compel the owners of 
corner lots to pay the cost of extend- 
ing the walks to the curb line, in- 
serted a stipulation in the contract 
that the contractor should not con- 
struct the walk, unless it could be 
extended to the curb line, and forbade 
the city engineer to lay out the grade, 
unless the owners of corner lots 
agreed to pay for the crosswalks, the 
attempt to assess the cost af cross- 
walks against corner leofs amounted 
to a fraud, affording ground for re- 
straining the levy of the assessment. 
Kaynor v. Cedar Falls, 156 Iewa 161, 
135 NW 564. 

[b] Fraudulent inclusion of prop- 
erty in assessment district.—Prop- 
erty of owners whose lands were in- 
cluded in a sewer assessment dis- 
trict as the result of fraud and arbi- 
trary action of the city’s officers, so 
that their property was threatened to 
be confiscated for the benefit of other 
lands, may maintain a bill against 
the city to restrain collection of such 
fraudulent and arbitrary assessment, 
Dewey v. Flint, 205 Mich, 195, 171 
NW 412. 

[c] Omission to assess property 
benefited.—Where there is a willful, 
arbitrary, and intentional omission 
from. the assessment of property 
benefited by the improvement, such 
conduct amounts to a fraud upon the 
other property owners assessed for 
the improvement and a ground for 
enjoining. collection of the assess- 
ment. “Houck v. Roseburg, 56 Or. 
238, 108 P 186; Masters v. Portland, 
24 Or. 161, 38 P 540. 

{d] Assessment by method other 
than that prescribed by statute con- 
stitutes a plain fraud, and an injune- 
tion will issue on that ground to pre- 
vent enforcement of the assessment 
so made. Nulsen vy. Cincimnati, 5 Oh. 
Elz. (Ctu. Ne S. 6295527 Oh. Cine Cte eae 

fe]. Fraudulent acceptance of de- 
fective work.—Acceptance of work by 
municipal officers when there has 
been a substantial departure from 
the contract for constructing the im- 
provement may well be regarded as 
fraudulent, especially where the prop- 
erty owner has objected to the work 
during the course thereof, and an in- 
junction will lie to prevent collection 
McCain v. Des 
Moines, 128 Iowa 331, 103 NW 979. 

{f{1 What does not constitute 
fraud.—Merely because concrete pav- 
ing is of poor quality, and in seven 
years has become badly cracked and 
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[44 C.5.] 


[§ 3298] (8) Accident or Mistake. 
power of a court of equity to relieve against the 
consequences of accident or mistake is a well recog- 
nized head of equity jurisdiction,*® it has been held 
that an overassessment of a tract of land for a 
macadam road, resulting from a mistake by the com- 
missioners as. to the number of ‘acres in the tract, 
is not such an accident as will warrant an injunction 
to restrain the collection of the excess.°° 
- [§ 3299] (9) Effect of Existence of Other Reme- 
dies—(a) Adequate Remedy at Law—aa. In General. 
In accordance with general principles governing 
equity jurisdiction®! and the allowance of writs of 
injunctions generally,®? equity will not grant relief 
by vacating an assessment or by preventing its en- 
forcement, where the remedy at law of the property 
owners is adequate and complete.°* 
held where the grounds on which equitable relief is 
asked may be fully asserted in an appropriate legal 
action when the city undertakes to collect,°* by set- 
ting up the grounds urged as a basis for equitable 
relief as a defense to an action brought on a deed of 


sale of the property under a void 


disintegrated, although the cause is 
doubtful, does not ‘give a property 
owner a cause of action to enjoin the 
collection of a special assessment for 
the cost of paving on the ground of 
fraud. Plagmann v. Davenport, 181 
Iowa 1212, 165 NW_ 393. 

49. Seé Equity §§ 54 et seq, 62 
et seq. 

50. Lanning v. Mercer County, 64 
N. J. Ed. 161, 53 A 556 

51. See Equity § 14. 

52. See Injunctions §§ 37, 38. 

53. Ala.—Strenna v. Montgomery, 
86 Ala. 340; 5 S 115: 

Cal. —_Byrne Vv. Drain, 127 Cal. 6638, 
60 P 433, 

Conn. —Doda v. Hartford, 25 Conn. 
232 


: Ga sesin seville v. Dean, 124 Ga. 
750, 53 “SH 183: . 
Til.—Sumner. v. Milford, 214 Ill. 


388, 73 


. NE 742; Lyman y. Chicago, 
217 * Tit 


209,°.71 ~ NB °832*" Smith v. 
Kochersperger, 180 Ill. 527, 54 NE 
614: Heinroth v. Kochersperger, 173 
Tl, "205, 50° NE 171; Callister vy. Koch- 
ersperger, 168 ll) 334, 48 NE 156; 
Boynton v. Peo., 159 ssi 5538, 42 NE 
842; Ottawa v. Chicago, SLC. Tete Ory 
25 Tl. 43; eo aes v. Blodgett, 
24° Tl. A. 650. 

Mass.—Norton y. Boston, 119 Mass. 
194; -Hunnewell v. Charlestown, 106 
Mass. 350. 

““Mich.—Byram v. Detroit, 50 Mich. 
56, 12 NW,912, 14 NW 698; Williams 
v. Detroit, 2 Mich, 560. 

Mo.—vVrana v. St. Louis, 164 Mo. 
146, 64 SW 180; Michael v. St. Louis, 
18 Sw 967. 

N. J.—Lanning v.’ Mercer County, 
64 N. J. Eq. 161, 538 A 556; Watson v. 
Blizabeth, 35 N, J. Eq. 345: Smith v. 
Newark, 9 N, Pl Jeg Ce pla [aft 33 IN. Ale 
Eq. 6451. 

N. v- UKennedy \apead niga seunny (vl N. be 
493 [rev 14 -Hun 308]; Astoria 
Heights Land Co. v. New York, 89 
App. Div. 512, 86 NYS 651 [aff 179 
NY 679572) NEY 1139] Crevier 'v. 
New York, 12 AbbPrNS 3840; Von 
Beck vy. Rondout, 15 AbbPr 48 [aff 41 
IN: 2 619 red Le Roy v. New York, 
4 Johns. Ch. 352. 

R. Ie oe cene v. Mumford, 5 R. I. 
472, 73 AmD 79. 

Vt.—Blanchard vy. Barre, 77 Vt. 420, 
60 A 970. 


W. Va.—Riddle’' v. Charlestown, 43 
W. Va. 796, 28 SH* 831; Wilson v. 
Philippi, 39 ‘W. Va.’ 75, 19 SE 553; 


Douglass v- Harrisville, 9 W. Va. 162, 
27 AmR 548. 


Wis.—Robinson v. Milwaukee, 61 
Wis. 585, 21 NW 610. ‘ 
efal Thus, where land -was_ con- 


demned for’ US asa street, and spe- 


While the 


and complete.®*® 


It has been so | eral. 


assessment,°> by | ing the duty of 


cial benefits were assessed against 
abutting lots, the defense that such 
lots had been exempted from special 
assessments by contract with the city 
could only be’ set up in the condem- 
nation proceedings or on appeal 
therefrom, and could not be raised by 
bill to enjoin the collection of the as- 
sessment. Vrana v. St. Louis, 164 
Mo. 146, 64 SW 180. 
Filiau v. Hartford, 94 Conn. 
Sumner v. Milford, 
388, 73 NE 742; Michael v. 
St. Louis, (Mo.). 18 SW 967. 
[a] As for instance (1) by setting 
up the grounds as a defense to an 
action to collect the assessment 
(Michael v. St. Louis, (Mo.) 18 SW 
967) (2) or to an application for a 
judgment of sale of the property for 
the amount assessed (Sumner v. Mil- 


ford, 214 Ill. 388. 738 NE 742). 

55. Byrne v. Drain, 127 Cal. 663, 
60 P4383. 

56. Dodd v. Hartford, 25 Conn, 232. 

57. Hunnewell v. Charlestown, 106 
Mass, 350, 

58. See Injunctions §§ 37, 38. 

59. U. S.—Ogden City v. Arm- 
strong, 168 U. S. 224, 18 SCt 98, 42 
L. ed. 444 


Ga.—Clarke v. Atlanta, 163 Ga. 455, 
136 SE 429, 

Ind.—Terre Haute v. Mark, 139 Ind. 
99, 38 NE 468; Buckingham vy. Kerr, 
68 Ind. A. 290, 120 NE 422. 

La.—Taylor v. Hammond, 163 La. 
LOO LL Si Serb toe 

Nebr.—Omaha vy. Megeath, 46 Nebr. 
502, 64 NW 1091; Bellevue Impr. Co. 
v. Bellevue, 39 Nebr. 876, 58 NW 446; 


Touzalin v. Omaha, 25 Nebr. 817, 41 
NW 796. 
60. See Injunctions § 47. 


61. Ottawa v. Chicago, etc., R. Co., 
25 Ill. 43; McBride v. Chicago, 22 sane 
574; Greenwood v. MacDonald, 183 
Mass. 342, 67 NE 336; Dusenbury We 
Newark, 25 N. J. Hq. 295: Monroe 
County v. Rochester, 154 N. Y. 570, 
49 NE 139; Hoffeld v. Buffalo, 130 N. 
Y. 387, 29 ‘NE 747; Heywood v. Buf- 
falo, 14 IN ey 534 NewYork Cent., 
OCG Ty COL. Vv. Buffalo, 67 Misc. 642 
122 NYS 1058; Alvord v. Syracuse, 27 
Misc. 392, 58 "NYS 854; Mansfield v. 
Lockport, 24 Misc. 25, 52 NYS 6713 
Von Beck vy. Rondout, 15 AbbPr 48 
[aff 41 N. Y. 619 mem]. 

[a] Rule applied where suits to 
vacate or enjoin the enforcement of 
assessments are based: (1) On errors 
of assessors in following the direc- 
tion of a city council in apportioning 
the assessment. Alvord y. Syracuse, 
27 Misc. 392, 58 NYS 854. (2) On the 
ground that there was an omission to, 
assess land benefited by the improve- 


ek 


recovering in an action at law all damages sustained 
by reason of the levy sought to be enjoined,’® or by 
recovering back the assessment after payment 
thereof.°7 Nevertheless, in accordance with well set- 
tled principles,®® a bill will he to enjoin the assess- 
ment where the remedy at law is not full, adequate, 


[§ 3300] bb. Certiorari or Mandamus. In accord- 
-ance with general principles® a bill in equity will 
not lie to vacate or enjoin the enforcement of an 
assessment where the party complaining has an 
adequate remedy by certiorari®! or by mandamus.** 
And the fact that complainant lost his right to re- 
lief by these methods by his own laches does not 
affect the operation of the rule. 

[§ 3301] ce. Statutory Remedies**—(aa) In Gen- 
In accordance with elementary principles®? 
it is a rule of almost universal application that a bill 
will not lie to vacate an assessment or to enjoin the 
collection thereof where an adequate remedy is pro- 
vided by statute for redressing the grievances which 
form the basis for asking equitable relief,®® it, be- 


those objecting to the assessment 


ment (Mansfield v. Lockport, 24 Misc. 
25, 52 NYS 571), (3) or that the as- 
sessment is grossly excessive (Hof- 
al v. Buffalo, 130 N. Y. 387, 29 NE 

62. Lyman v. Chicago, 211 Ill. 209, 
71 NE 8382; Field v. Western Springs, 
181. Il]. 186, 54 NE 929; Heinroth v. 
Kochersperger, 173 Ill. 205, 50 NE 
171: Peo.v., Wilson; 119" Ne Y, 515,528 
NE 1064. 

[a] Thus the collection of a spe- 
cial assessment cannot be enjoined 
upon the ground that the city had 
omitted to build certain catch basins 
or to supply proper covers for man- 
holes, as provided in the ordinance, 
as mandamus lies to compel the per- 
formance of the work: in accordance 
with the ordinance. Heinroth sv. 
Kochersperger, 173 Ill. 205, 50 NE 
171. To same effect Lyman v. Chi- 
cago, 211 Ill: 209, 31 NE 832: Field 
v. Western Springs, 181 Ill. 186, 54 
NE 929. 

[b] Correction of clerical errors. 
—When a lot outside of an assess- 
ment district is included in an assess- 
ment by mistake the error is to be re- 
garded as a clerical one, within a 
charter provision making it the duty 
of the assessment board to rectify 
errors in assessments “when the er- 
ror is entirely clerical,’ and man- 
damus is the proper remedy to com- 
pel the performance a this duty. 
sail v. Wilson, 119 N. Y. 515; 23° NB 

63. Goodwin v. Millville, 75 N. J. 
Eq. 270, 71 A 674; Jersey City v. Lem- 
beck, 8h Nod. Hq, 2652 

64. Failure. to take advantage of 
statutory remedies as one TROD E: 
Estoppel see supra § 3168 
Waiver see supra §§ 3176-3180. 

65. See Injunctions § 46. 

66. U. S.—Farncomb v. Denver, 
252 U: S. 7, 40 SCt.271, 64 L. ed. 424 
faff 64 Colo. POs ee 66]; St. Avit v. 
Kettle River Co., 216 Fed, O72, aloe 
CCA 76; Brown v. Drain, 112 Fed. 582 
[aff ART U. LS. 4695 mem, 23 SCt 842 
mem, 47 L. ed. 343 mem]; Rickcords 
Vv. Hammond, 67 Fed. 380. 

Ala.—Day v. Montgomery, 207 Ala. 
644, 938 S 609: Crampton ‘v. Mont- 
gomery, 171 Ala. 478, 55 S 122; Wood- 
lawn v. Durham, 162 Ala, 565, 50 S 
356; Strenna v. Montgomery, g6 Ala, 
340, 5 'S5116, 

Ark.— Burrus v. Argenta Bd. of 
Sewer Impr. Dist, No. 1, 134 Ark. 10, 
203 SW 20; Ferguson v. McLain, 113 
Ark. 193, 168 SW 127; (Pavetteville 
Sewer Impr. Dist. No. v. Pollard, 
98 Ark. 548, 136 SW 957: Kirst v. 
Little Rock St. Impr. Dist. No. Lan 
86 Ark. 1, 109 SW 526. . 
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to apply for the relief which the law has provided ;6 
and failure to avail themselves of the statutory rem- 
~edy affords no ground for an application to a court 
of equity to relieve them from the consequences of 
their neglect.* The law, it is said, ‘‘contents itself 
by giving each party a day, not several, in court.’’6 
Especially should equitable relief be denied where 
the statute providing a remedy expressly or by nec- 


MUNICIPAL CORPORATIONS 


[44 C.J.] 753 
essary implication declares that it shall be exclusive 
of all other remedies.”° Nevertheless, if the statu- 
tory remedy is inadequate to give the relief to which 
complainant is entitled, a bill to vacate or enjoin 
the assessment will lie.*! And the statutory rem- 
edy,’? even though made exclusive by the express 
terms of the statute giving it,"* does not bar the 
right to equitable relief in cases not falling within 


. Cal.—Lent y. Tillson, 72 Cal. 404, 
14 P 71; Meitzsch v. Berkhout, 4 Cal. 


Unrep. Cas. 419, 35 P 321; Chapman 


v. Rudolph, 58 Cal. A. 233, 208 P 370. 
Colo.—Hildreth v. Longmont, 47 


Colo. 79, 105 P 107; Spalding v. Den- 


ver, 33 Colo. 172, 80 P 126. 
__Conn.—Filiau vy. Hartford, 94 Conn. 
510, 109 A 884; Peck: v. Bridgeport, 
75 Conn. 417, 53 A 893; Ferguson v. 
Stamford, 60 Conn. 432, 22 A 782. 
Ga.—Lanham, etc., Co. v. Rome, 136 


Ga. 398, 71 SE 770; Regenstein v. At- 


lanta, 98 Ga. 167, 25 SE 428. 

Ill.—White v. Ottawa, 318 Ill. 463, 
149 NE 521; Napieralski v. West Chi- 
cago Park. Comrs., 260 Ill. 628, 103 
NE 547; Mushbaugh v. East Peoria, 
260 Ill. 27, 102 NE 1027; Haugan v. 
Chicago, 259° Ill. 249, 102 NE 185; 
Martin v. McCall, 247 Ill. 484, 93 NE 
418; Cosgrove v. Chicago, 235 Ill. 358, 
85 NE 599; Hewes v. Winnetka, 60 Ill. 
A. 654. 

Ind.—Gardiner v. Bluffton, 173 Ind. 
454,-89 NE 853, 90 NE 898, AnnCas 
1912A 713; Robinson v. Valparaiso, 
1386 Ind. 616, 36 NE 644; Griggs v. 
Vineennes, 78 Ind. A, 21, 134 NE 503. 

Iowa.—Myrah v. Dana, 
801, 202 NW 748; Lytle v. Sioux City, 
198 Iowa 848,200 NW 416; Harris v. 
Evans, 196 Iowa 799, 195 NW 178; 
Lundberg v. Lake City, 194 Iowa 136, 
187 NW 4388; Ellyson v. Des Moines, 
179 Iowa 882, 162 NW 212; Hubbell 
v. Des Moines, 168 Iowa 418, 150 NW 
701;:Shaver v. J. W. Turner Impr. 
Co., 183 NW 770, 155 Iowa 492, 136 
NW 711; Durst v. Des Moines, 150 
Iowa 370, 130 NW 168; Collins v. Keo- 
kuk, 147 Iowa 233, 124 NW 601; Clif- 
ton Land Co. v. Des Moines, 144 Iowa 
625, 123 NW 340; Nixon vy. Burling- 
ton, 141 Iowa 316, 115 NW 239, 18 
AnnCas 1037; Owens v. Marion, 127 
Iowa 469, 103 NW 381; Minneapolis, 
etc., R. Co. v. Lindquist, 119 Iowa 144, 
93 NW 103. 

Kan.—Newman v. Emporia, 41 Kan. 
583,21 P 593. 

Md.—Fairmount Land Corp. v. 
Baltimore, 145 Md. 391, 125 A 796; 
Baltimore v. Johnson, 123 Md. 320, 91 
A 156; Safe Deposit, etc., Co. v. Balti- 
more, 121 Md. 522, 88 A 267; Owners’ 
Realty Co. v. Baltimore, 112 Md. 477, 
76 A 575; Hazlehurst v. Baltimore, 37 
Md. 199; East Baltimore Methodist 
Protestant Church v. Baltimore, 6 
Gill 391, 48 AmD 540; Methodist 
Protestant Church v. Baltimore, 2 
Md. Ch. 78. 

Mass.—Phillips v. Boston, 209 
Mass. 329, 95 NE 836; Towne v. New- 
ton, 169 Mass. 240, 47 NE 1029. 

Mich.—Nelson v. Saginaw, 106 
Mich. 659, 64 NW 499. 

Minn.—White Townsite Co. v. 
Moorhead, 120 Minn. 1, 138 NW 939; 
Fajder v. Aitkin, 87 Minn. 445, 92 NW 
232, 934; Kelly v. Minneapolis City, 
‘57 Minn. 294, 59 NW 304, 47 AmSR 
605, 26 LRA 92; Albrecht v. St. Paul, 
47 Minn. 531, 50 NW 608 [overr Hay- 
all v. St. Paul, 30 Minn. 294, 15 NW 
170]. 

Miss.—Jackson  v. 123 
Miss. 56, 85 S 122. 

Mo.—McGhee v. Walsh, 249 Mo. 
266, 155 SW 445. 

Mont.—Power v. Helena, 43 Mont. 
336, 116 P 415, 36 LRANS 39. 

Nebr.—Weilage v. Crete, 110 Nebr. 
544, 149 NW 437; Wead v. Omaha, 73 
Nebr. 321, 102 NW 675; Portsmouth 
Sav. Bank v..Omaha, 67 Nebr. 50, 93 
NW 231; Webster v. Lincoln, 59) Nebr. 
1, 69 NW _ 394. 

N. H.—Rowe. v. Hampton, 75 N, H. 


(44 C. J.—48] 


Buckley, 


199 Iowa 


479, 76 A 250. 

N. J.—Goodwin v. Milville, 75 N. J. 
Hq. 270, 71 A 674; Newark v. Schuh, 
34 N. J. Eq, 262; Jersey City v. Lem- 
beck, 31. Ny J. Big.) 255: 

N. Y.—New York Cent. R. Co. v. 
Yonkers, 238 N. Y. 165, 144 NE 490; 
Eno v, New York, 68 N. Y. 214; Lutes 
v. Briggs, 64 N. Y. 404 [rev 5 Hun 
67]; Scudder v. New York, 29 NYS 
422 [aff 146 N. Y. 245, 40 NE 734]; 
Sixth Ave. R. Co. v. New York, 63 
Hun 271, 17 NYS 903; Heckman v. 
New York, 22 Hun 590; Rae v. New 
York, 39 N. Y. Super. 192 [app dism 
62 N. Y. 631 mem]; McCall v. Roches- 
ter, 44 Misc, 129, 89 NYS 766; Harlem 


M. EH. Church vy; New York, 55 HowPr 


Bs . 
N. C.—Vester v. Nashville, 190 N. 
C. 265, 129 SE 593: Felmet v. Ganton, 
177, N.C. 52, 97 |\SE.-728; Lewis v. 
Pilot Mountain, 170 N. C. 109, 87 SE 
56; Marion v. Pilot Mountain, 170 
N. C. 118, 87 SE 53; Hilliard vy. Ashe- 
ville, 118 N. C.°845, 24 SE 788. 
N.-D.—Hale v. Minot, 52 N. D. 39, 
201 NW 848; McKenzie v. Mandan, 27 
N. D. 546, 147 NW 808. 
, Okl. — Bickel. v. Warner-Quinlan 
Asphalt.Co., 70 Okl. 138, 174 P 537; 
Kerker v. Bocher, 20 Okl. 729, 95 P 


981. 
Or.—Rogers v. Salem, 61 Or, 321, 
v. West Berwick 


122 P 308, 

Pa.—Schlanger 
Borough, 261 'Pa.. 605; 104” A. 764; 
Geesey v. York, 254 Pa. 397, 99 A 27; 
et v. Williamsport, 18 Pa, Co. 

Tenn.—Jordan v. Cleveland, 148 
Tenn. 337, 255 SW 377. 

Tex.—Cole v, Forto, (Civ. A.) 155 
SW 350. 

Utah.—Stott v. Salt Lake City, 47 
Utah 113, 151 P 988. 

Wash.—Shaser_ v. Olympia, 92 
Wash. 466, 159 P 756; North Ameri- 
can Lumber Co. v. Blaine, 89 Wash. 
366, 154 P 446; O’Neill v. Auburn, 76 
Wash, 207, 135 P 1000, 50 LRANS 
1140; Ferrall v. Spokane, 73 Wash. 
200, 131 P 808; Martin v. Olympia, 69 
Wash. 28, 124 P 214; Norman v. Spo- 
kane, 67 Wash. 630, 122 P 330; Brazell 


v. Seattle, 55 Wash. 180, 104 P 155; 
ager v. Tacoma, 3 Wash. T, 410, 19 
P 4 


W. Va.—Huntington Engineering 
Co:. v.. Gallaher, 101 W. Va."°140, 132 
SE 866; Pardee, etc., Lumber Co. v. 
Rosé, 87 W. Va. 484, 105 SE 792. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 

205 P 1008, 208 P 439. 
67. Spalding v. Denver, 33 Colo. 
172, 80 P 126; New York Cent. R. Co. 
v. Yonkers, 238 N. Y. 165, 144 NE 490; 
and cases supra note 66. 

68. Cosgrove v. Chicago, 235 IIl. 
8585980" NE. 599. 

69. Ferguson v. Stamford, 60 
Conn, 432, 448, 22 A 782, 

70. New York Cent. R. Co. Vv. 
Yonkers, 288 N. Y. 165, 144 NE 490; 
Scudder v. New York, 146 N. Y. 245, 
40 NE 734; Nelson v. Waukesha, 147 
Wis. 163, 132 NW 887; Newton v. Su- 
perior, 146 Wis. 308, 180 NW 242, 131 
NW 986; Northern Pac. R. Co. v. 
Douglas County, 145 Wis. 288, 130 
NW 246. 

71. Ga.—Camilla v. Cochran, 160 
Ga, 424, 128 SEH 194; Georgia R., etc., 
Co. v. Atlanta, 144 Ga. 722, 87 SE 
1058; Sanders v. Gainesville, 141 Ga. 
441, 81 SE 215; Atlanta v. Seaboard 
Air-Line R, Cu, 137 Ga. 805, 74 SE 
268. 

Minn.—In re Minnehaha Parkway, 
167 Minn. 258, 209 NW 939 [mod op 


on rearg 167 Minn, 253, 208 NW 998, 
and Haas v. Minneapolis Park Comrs., 
167 Minn. 251, 208 NW 1000]. 

Nebr.—Bellevue Impr. Co. v. Belle- 
vue, 39 Nebr. 876,58 NW 446; Touza- 
ae v. Omaha; 25 Nebr. 817, 41 NW 

Utah.—Stott v. Salt Lake City, 47 
Utah 113, 151 P 988. 4 
Popes oem ea)! v. Fond du Lac, 38 Wis. 

But see supra § 3223. 

[a] Rule applied.—(1) Since, un- 
der the statute, the remedy by affi- 
davit of illegality exists only in favor 
of defendant in execution, the reat 
owner of property, if not defendant 
in execution, is not entitled to the 
remedy, and in such case he is enti- 
tled to maintain an equitable action 
to enjoin the levy and sale of his 
property for the assessment and to 
have full and complete justice done 
under the facts of the case. Georgia 
R.,, .etc.,.'Co.:v.. Atlanta, 144° Ga. 722; 
87 SE 1058; Atlanta v. Seaboard Air- 
Line R. Co., 137 Ga. 805, 74 SE 268. 
(2) And the fact that an owner of 
abutting property might file an affi- 
davit of illegality to an execution 
levied upon his property does not pre- 
vent several owners of such property 
from joining in the common attack 
upon the validity of the assessment 
in order to save a multiplicity of 
suits, since the remedy at law is not 
as adequate and complete as by other 
proceedings. Samilla v. Cochran, 160 
Ga. 424,.128 SE 194; Sanders Vv. 
Gainesville, 141 Ga. 441, 81 SE 215. 
(3) Where a board fails to comply™ 
with the contract to credit upon an 
assessment money owed to the land- 
owner assessed for land purchased 
from him by the municipality, and a 
statute provides that no defense shall 
be allowed in general tax proceedings 
except’on the ground that the cost of 
the improvement was substantially 
less than the amount of the assess- 
ment, the remedy provided by statute 
is inadequate and the property owner 
is entitled to relief in equity. In re 
Minnehaha Parkway, 167 Minn. 258, 
209 NW 9389 [mod op on rearg 167 
Minn. 253, 208 NW 998, and. Haas v. 
Minneapolis Park Comrs., 167 Minn. 
251, 208 NW 1000}. (4) The fact 
that a statute provides that illegal 
taxes paid may be recovered back 
does not prevent a suit in equity to 
restrain the collection of an assess- 
ment which may cast a cloud on the 
title of the party’s property and 
thereby diminish its value. Bellevue 
Impr. Co. v. Bellevue, 39 Nebr. 876, 58 
NW 446. 

72. Cahill v. Gill, 130 Md. 495, 100 
834. 


fa] Thus, a statute authorizing a 
designated court to set aside an as- 
sessment made without notice does 
not exclude jurisdiction of a court of 
equity to enjoin collection of an as- 
sessment for paving a_ street. to 
which the city never acquired title. 
Cahill v. Gill, 180 Md. 495, 100 A 834. 

73. Northern Pac, R. Co. v. Doug- 
las County, 145 Wis. 288, 130 NW 
246 


[a]. Thus, where the remedy by 
appeal is made applicable to such 
land as is “affected by the improve- 
ment,” the remedy by appeal is lim- 
ited to such parcels of real estate as 
the administrative board dealing with 
the matter would have jurisdiction 
under any circumstances to affect 
thereby, and the statute would not 
prevent bringing a suit in equity to 


754 [44 C.J.] 
its terms. 

[§ 3302] (bb) Particular Remedies Considered. 
The’ general rule that a bill will not lie to vacate 
an assessment or enjoin the collection thereof where 
an adequate remedy is provided by statute’* has been 
applied in the following eases: Where the statute 
authorizes the property owner to make his defense 
in the proceeding to enforce the assessment ;"> where 
the statute makes provision for the contest of the 
amount or the legality of the assessment by means 
of an affidavit of illegality ;7° where the statute gives 
the right to set up the matters relied on as a ground 
to enjoin enforcement against a scire facias to en- 
foree the assessment;77 or where a remedy is 
afforded by action to recover the assessment after 
payment thereof to the treasury under protest ;"® 
by appeal from the report of viewers and a trial by 
jury had to determine how much, if anything, may 
be due the city on the assessment;’® by appeal to 
the city council® or to a city commission*! from the 
action of an assessment board or officer; by appeal 
to a judicial tribunal from the action of the council 
or other assessment board or officer making or con- 
firming the assessment ;8? by application to a desig- 
nated court for a jury to reduce the assessment** or 
to a designated court or judge at chambers to vacate 
the assessment;** by application to the selectmen 
and, in case of their neglect or refusal to correct 
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the errors complained of, by a petition to the 


superior court;%* by appearing and filing objections 
to confirmation of the assessment by the city coun-- 


cil;8* by objections filed with the city council acting 
as an assessment board or as a board to confirm, 
modify, or vacate the assessment made by some 
other board or officer ;8* by objections filed with a 
board of supervisors sitting as a board of equaliza- 
tion to hear and determine objections to assessments 
made by a board of local improvements ;** by objec- 
tions filed with the commissioners of assessments®? 
or with a board of public works acting as a board 
of assessment ;° by presenting objections in proceed- 
ings had before a judicial tribunal to confirm the 
assessment ;°! by procuring a reassessment ;°? or by 
suit to enjoin the performance of the contract for 
the improvement.®* Nevertheless, it has been held 
that a statute providing for appointment by the 
court of appraisers to reassess benefits on petition 
of the owners does not preclude them from bringing 
an equitable action for relief against an invalid as- 
sessment.®4 And a charter providing that no action 
shall be commenced to vacate any assessment, and 
that property owners shall be confined in their reme- 
dies to proceedings under the charter, does not apply 
to cases in which local assessments are only inci- 
dentally drawn in question or in which the owner 
of property defends an attempt to deprive him of 


-[§§ 3301-8302 


restrain enforcement of an assess- 
ment against land which could not be 
affected by the improvement in any 
event because the improvement did 
not include any part of the street in 
front of the land. Northern Pac. R. 
Co. v. Douglas County, 145 Wis. 288, 
130 NW 246. 

74 See supra § 3301. 

75. Faider v. Aitkin, 87 Minn. 445, 
92 NW 332, 934; Albrecht v. St. Paul, 
47 Minn. 531, 50 NW 608. 

76. Lanham, etc., Co. v. Rome, 136 
Ga. 398, 71 SE 770; Regenstein v. At- 
lanta, 98 Ga. 167, 25 SE 428. 

77. Schlanger v. West Berwick 
Borough, 261 Pa. 605, 104 A 1764; 
speaey v. York, 254. Pa.,.397, 99 A 


78. Lewis v. Pilot Mountain, 170 
N. C, 109, 87 SE 56; Marion v. Pilot 
Mountain, 170 N. C. 118, 87 SE 53; 
Hilliard v. Asheville, 118 N. C, 845, 
24 SE 738. 

79. Geesey v. York, 25 Pa. Dist. 
111 [aff 254 Pa. 397, 99 A 27]; Thrall 
v. Williamsport, 18 Pa. Co. 330. 

80. Brown v. Drain, 112 Fed. 582 
[aff 187 U. S. 635 mem, 23 SCt 842 
mem, 47 L. ed. 343 mem]; Burrus v. 
Argenta Bd. of Sewer Impr, Dist. No. 
1, 134 Ark. 10, 203 SW 20; Fayette- 
ville Sewer Impr. Dist. No, 1 v. Pol- 
lard, 98 Ark. 543, 1386 SW 957; Kirst 
v. Little Rock St. Impr. Dist. No. 120, 
86 Ark. 1, 109 SW 526; Empire Se- 
curities Co. v. Matthews, 179 Cal. 239, 
176 P 160; Duncan v. Ramish, 142 
Cal. 686, 76 P 661; Robertson Lum- 
ber Co. v. Grand Forks, 27 N. D. 556, 
147 NW 249; McKenzie v. Mandan, 27 
N. D. 546, 147 NW 808, 

81. Hale v. Minot, 52 N. D. 39, 201 
NW 848. 

82. U. S.—Rickcords v. Hammond, 
67 Fed. 380. 

Ark.—Burrus vy. Argenta Bd. of 
Sewer Impr. Dist. No. 1, 134 Ark, 10, 
203 SW 20; Fayetteville Sewer Impr. 
Dist. No. 1 v. Pollard, 98 Ark. 543, 136 
SW 957; Kirst v. Little Rock St. 
pr Dist. No. 120, 86 Ark, 1, 109 SW 

Conn.—Peck v. Bridgeport, 75 Conn. 
417, 53 A 893; Ferguson v. Stamford, 
60 Conn. 432, 22 NE 782. 

Ind.—Robinson vy. Valparaiso, 136 
Ind. 616, 36 NE 644, 

Iowa.—Lundberg v. Lake City, 194 
Iowa 136, 187 NW 4388; Shaver v. 


J. W. Turner Impr. Co., 133 NW 770, 
155 Iowa 492, 186 NW 711; Brinsmaid 
v. Des Moines, 123 NW 1018; Clifton 
Land Co. v. Des Moines, 144 lowa 625, 
123 NW 340; Nixon vy. Burlington, 141 
Iowa 316, 115 NW 2389, 18 AnnCas 
1037; Owens v. Marion, 127 Iowa 469, 
103 NW 3881, 

Md.—Fairmount Land Corp. v. 
Baltimore, 145 Md. 391, 125 A 796; 
Baltimore v. Johnson, 123 Md. 320, 91 
A 156; Safe Deposit, etc., Co. v. Balti- 
more, 121 Md. 522, 88 A 267; Owners’ 
Realty Co. v. Baltimore, 112 Md. 477, 
76 A 575; Hazlehurst v. Baltimore, 37 
Md. 199; Methodist Protestant Church 
v. Baltimore, 2 Md, Ch. 78. 

Minn.—White Townsite Co, v. 
Moorhead, 120 Minn, 1, 188 NW 939. 

N. Y.—New York Cent. R. Co. v. 
Yonkers, 238 N. Y. 165, 144 NE 490. 

N. D.—Hale v. Minot, 52 N. D, 39, 
201 NW 848. 

Tenn.—Jordan v. Cleveland, 148 
Tenn, 337, 255 SW 3877. 


Wash.—Shaser v. Olympia, 92 


Wash. 466, 159 P 756; North Ameri- 


can Lumber Co. v. Blaine, 89 Wash. 
336, 154 P 446; Martin v. Olympia, 69 
Wash. 28, 124 P 214; Norman v. 
Spokane, 67 Wash. 630, 122 P 330; 
pega v. Seattle, 55 Wash, 180, 104 
P i 

Wis.—Nelson v. Waukesha, 147 
Wis. 163, 182 NW 887; Newton v. Su- 
perior, 146 Wis. 308, 130 NW 242, 131 
NW 986. 


83. Phillips v. Boston, 209 Mass. 
329, 95 NE 836; Towne v. Newton, 169 
Mass, 240, 47 NE 1029. 

84. McCall v. Rochester, 44 Misc. 
129, 89 NYS (766; 

85. Rowe v. Hampton, 75 N, H. 
479, 76 A 250. 

86. Mietzsch v. Berkhout, 4 Cal. 
Unrep. Cas. 419, 35 P 321; Kerker v. 
Bocher, 20 Okl, 729, 95 P 981; Ferrall 
v. Spokane, 738 Wash. 200, 131 P 808; 
Bass v. Casper, 28 Wyo. 387, 205 P 
1008, 208 P 439. 

87. Ala.—Day v. Montgomery, 207 
Ala. 644, 98 S 609. 

Iowa.—Myrah y. Dana, 199 Iowa 
801, 202 NW 748; Lytle v. Sioux City, 
198 Iowa 848, 200 NW 416; Evans v. 
Des Moines, 184 Iowa 945, 169 NW 
336; Durst v. Des Moines, 164 Iowa 
82, 145 NW 528; Shaver v. J. W. 
Turner Impr. Co.,. 138 NW 770, 155 
Iowa 492, 136 NW 711; Durst v. Des 


69 NW 394, 
N 


Moines, 150 Iowa 370, 130 NW 168; 
Collins v. Keokuk, 147 Iowa 233, 124 
NW 601; Lightner v. Green County, 
145 Iowa 95, 128 NW 749; Clifton 
Land Co. v. Des Moines, 144 lowa 625, 
123 NW 340; Nixon v. Burlington, 141 
Iowa 316, 115 NW 239, 18 AnnCas 
1037. 

Mich.—Nelson v. Saginaw, 106 
Mich. 659, 64 NW 499. 

Miss.—Jackson v. Buckley, 123 
Miss. 56, 85 S 122, 

Nebr.—Weilage v. Crete, 110 Nebr. 
544, 194 NW 437; Portsmouth Sav. 
Bank v. Omaha, 67 Nebr. 50, 93 NW 
231; Webster v. Lincoln, 50 Nebr. 1, 


. C—Vester v. Nashville, 190 N. 
C. 265, 129 SE 593; Felmet v. Canton, 
177 N.C. .52; 97 SH 728. 

Or.—Rogers v. Salem, 61 Or, 321, 
122 P 308; Wilson vy. Salem, 24 Or. 
504, 34 P 9, 691. 

Wyo.—Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439, 

88. Farncomb v. Denver, 252 U.S, 
7, ‘40 SCt 271, 64 L. ed. 424 [aff 64 
Colo. 138, 171 P 66). 

89. Harlem M. E. Church v. New 
York, 55 HowPr (N. Y.) 57. 

90. Spalding v. Denver, 33 Colo. 
172;°80 P 326. 

91. Mushbaugh v. East Peoria, 260 
Ill. 27, 102 NE 1027; Haugan v. Chi- 
cago, 259 Til, 249, 102 NE 185; Cos- 
grove v. Chicago, 235 Ill. 358, 85 NE 
599: Peoria’ iv! Kidder, 26 Til. 3513 
Albrecht v. St. Paul, 47 Minn. 531, 
50 NW _ 608 [overr Mayall v. St. 
Paul, 30 Minn, 294, 15 NW 170]; 
Murray v. Graham, 6 Paige (N. Y.) 
ee [rev on other grounds 22 Wend. 

Teg 
sean Newark v. Schuh, 34 N. J. Ea. 

Reassessment See infra § 3336 et 
seq. 

93. Griggs v. Vincennes, 78 Ind. A. 
21, 134 NE 503. 

94. Southern R. Co. v. Hunting- 
burgh, 81 Ind. A, 279, 143 NE 294 
(the sole purpose of the statute is to 
provide a simple and effective method 
of determining whether assessments 
otherwise valid are excessive and if 
so to obtain a proper reduction there< 
of. The proceeding is not for the 
purpose of determining whether the 
trap | as a whole is valid or in- 
valid). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such property under the authority of the assess- 
ment. 

[§ 3303] (b) Particular Defects Available Other- 
wise than by Equitable Proceedings. The general 
rule that a bill in equity will not lie to vacate an 
assessment or to enjoin the collection thereof where 
an adequate remedy at law exists or is given by 
statute*® has been applied in respect of the follow- 
ing objections: 
the fee of the street improved; that there were 
irregularities in the method by which the improve- 
ment ordinances were passed;°® that there was’ a 
defect in the resolution of intention in not. suffi- 
ciently stating the character and extent of the pro- 
posed improvement as required by statute;°® that 
there was a mistake in an amendment to reduce the 
area of the assessment district in increasing instead 
of reducing the area, where complainant’s property 
has at all times been included within the areas 
covered ;! that there was error in the notices leading 
to the assessment;? that the contract for the im- 
provement exceeded the estimate contrary to stat- 
ute;® that the improvement was not made in con- 
formity with the provisions of the ordinance 
authorizing it;* that in the making of a permanent 
street improvement there was a variance from 
the established grade of from two to eighteen 
inches;° that the assessment was made before the 
street grade was established ;® that. the work done 
in constructing the improvement, instead of bene- 
fiting complainant’s property, damaged it;’ that the 
commissioners who made the assessment did not 
complete the exercise of their powers and duties 
within the time prescribed by ordinance;® that a 
wrong rule of assessment® or apportionment’? was 
applied; that the assessment failed to charge the 
city with any part of the cost thereof as a public 
benefit ;41 that the council failed to deduct from 
the amount assessed against complainant’s lot as- 
_sessments theretofore paid as assessments for street 
pavements in front of the lots;'* that certain items 


95. Young v. Wenz, 218 N. Y. 329, 
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That another municipality owned . 


Colo.—Spalding v. Denver, 33 Colo. 
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of the assessment were improper;!* that property 
which should have been assessed was improperly 
omitted ;'* that a block owned by different parties 
in severalty was assessed as a whole;'> that the 
assessment was defective for failure to state the 
amounts expended for the various items of improve- 
ment;'® that complainant was injured by an as- 
sessment for an improvement in front of his prop- 
erty by reason of a failure to assess damages;!7 
that the assessment was unequal;!8 and that the 
assessment was in excess of the limit prescribed 
by statute, or of the benefits resulting from the 
improvement.?° 

[§ 3304] (c) Limitations and Exceptions—aa. 
Consent of City to Equitable Action. Notwithstand- 
ing the remedy provided by statute operates as a 
bar to the right to bring an action in equity to set 
aside an assessment,”! such a bill may nevertheless 
be brought if the city does not object to the matter 
being presented to the court in that manner instead 
of in the manner prescribed by statute.22. And 
where such suit was brought and a temporary. in- 
junction granted restraining further proceedings 
by the city, an application by the city not to dis- 
solve but to modify the injunction implies that the 
suit) may proceed.?° 

[$§ 3305] bb. Void Assessments. The general rules 
that a bill in equity to enjoin or vacate an assess- 
ment will not lie where an adequate remedy at law 
exists or is given by’statute?* have generally been 
held inapplicable where the assessment is wholly 
void ;*° and this principle has beer applied in cases 
where the statutes provided a remedy by making 
objections before the city council,?* or by appeal 
from the assessment to a judicial tribunal,?? or 
where the remedy provided is by paying the as- 
sessment under protest and suing to recover it 
back within the time designated by the statute;8 
and it has been applied also where such jurisdic- 
tional defects existed as want of jurisdiction on 


113 NE 334. 

96. See supra §§ 3299-3302. 

97. Mushbaugh v. East Peoria, 260 
Ill, 27, 102 NE 1027. But see infra 
§ 3305 text and note 29 al. 

98. Cosgrove v. Chicago, 235 Ill. 
358, 85 NE 599; Ferrall*v. Spokane, 
73 Wash. 200, 131 P 808. 

99. Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 439. 

5b Robertson Lumber Co. Grand 
Forks, 27 N. D. 556, 147 NW 249. 

2. Durst v. Des Moines, 164 Iowa 
82, 145 NW 528. 

3. Griggs v. Vincennes, 78 Ind. A. 
21, 184 NE 503. 

4. Lyman v. Chicago, 211 ‘Tl. 209, 
71 NE 832; Heinroth v. Kocher- 
sperger, 173 at 205, 50 NE 171. 

5. Shaver v. J. W. Turner Impr. 
Co., 183: NW 770, 155 Iowa 492, 136 
NW 711. 

6. Baltimore v. Johnson, 123 Md. 
320, 91 A 156; Bass 'v. Casper, 28 
Wyo. 387, 205 P 1008, 208 P 439. 

ly i Bass V3 Casper, supra 

8. Hazlehurst v. Baltimore, 37 Md. 


es 

9. Peck v. Bridgeport, 75 Conn, 
417, 538 A 893. But see infra § 3305 
text and note 32. 

10. Cosgrove v. Chicago, 235 Ill. 
358, 85 NE 599; Bass v.. Casper, 28 
Wyo. 387, 205 p 1008, 208 P 439, 

11. Cosgrove Vv. Chicago, 2ooeall. 
358, 85 NE 599. 

12. Newton v. Superior, 146 Wis. 
308, 130 NW 242,-131 NW_986. 

13. Lanham, etc., Co. v. Rome, 136 
seri 398, 71 SE 770. 

4, Ala. —Day v. Montgomery, 207 
Ales 644, 93 S 609. 


L7i2,”- 804 P1263 

N. Y.—Mansfield v. Lockport, 24 
Misc. 25, 52 NYS 571. 

Wis.—wNelson _v. 
Wis. 1638,.132-NW? 887. 

Wyo. —Bass v. Casper, 28 Wyo. 387, 
205 P 1008, 208 P 4389. 

15. Napieralski v. West Chicago 
Park Comrs., 260 Ill. 628, 102 NE 
547. 

16. Griggs v. Vincennes, 78 Ind. 
A, 21, 1384 NE 503. 

17. Nelson vy. Waukesha, 147 Wis. 
163, 182 NW 887. 


18. Owens v. Marion, 127 Iowa 469,- 


103 NW 3881; Rogers v. Salem, 61 Or. 
32h, 122 PB 308; vhean v. Salem, 24 
Or. 504, 34 P 9, 

19. Myrah Vv. ee 199 Iowa 801, 
202 NW 748; Lytle v. Sioux City, 198 
Iowa 848, 200 NW 416; Durst v. Des 
Moines, 150 Iowa 370, 1830 NW 168; 
Harlem M. E. Church’ v. New York, 
55 HowPr (N. Y.) 57; Jordan. v. 
Cleveland, 148 Tenn, 337, 255 SW 3877. 
But see infra § 3305 text and note 
38. 

20. Brown v. Drain, 112 Fed. 582 
{aff 187 U. S. 6385 mem, 23 SCt 842 
mem, 47 L, ed. 3438 mem}]; Fayette- 
ville Sewer Impr. Dist. No. 1 v. Pol- 
lard, 98 Ark. 543, 1386 SW 957; Gardi- 
ner v. Bluffton, 173 Ind. 454, 89 NE 
853, 90 NE 898, AnnCasi912A 713 
Hale v. Minot, 52 N. D. 39, 201 NW 
848; McKenzie v. Mandan, 27 N. D. 
546, 147 NW 808. 

21. See supra § 3301. 

22. Albrecht v, St. Paul, 47 Minn. 
531, 50 NW 608. 

23. Albrecht v. St, Paul, supra. 

24. See supra §§ 3299— 3302. 


25. Colo.—Denver vy. Tihen, 77 
Colo.,,212,,.235° P. 877, 
Ind.—Wilt v. Bueter, 186 Ind. 98, 
111 NE 926, 115 NE 49, 
Waukesha, 147 Iowa.—Lytle v. Sioux City, 198 
Towa 848, 200 NW 416; Manning v. 
Ames, 192 Iowa 998, 184 NW 347; 


Brown vy. Creston, 174 NW 380; Cava- 
naugh v. Des Moines, 179 Iowa (oo, 


162 NW 17. 
Md.—Cahill v. Gill, 130 Md. 495, 
Townsite Co. v. 


100 A 834 

Minn.—White 
Moorhead, 120 Minn. 1, 138 NW 939. 

Nebr _—Weilage Vv. Crete, 110 Nebr. 
544, 194 NW 487 (it seems). 

N. C.—Charlotte v. Brown, 165. N. 
C.. 435, 81. SE 611. 

N. D.—Hale v. Minot, 52 N. D. 39, 
201 NW 848; Kvello y. Lisbon, 38 N. 
D, 71, 164 NW 305; Robertson Lum- 
ber Co. v. Grand Forks, 27 N. D. 556, 
147 NW 249; McKenzie v. Mandan, 27 
N. D, 546, 147 NW 808. 

Oh.—Cormany y. Cincinnati, 7 Oh. 
Aliel 19). «26 Oh. Cir, Ct. IN. Soy, Lele 
Kelly v. Cincinnati, 6 Oh. A. 466. 

Utah.—Armstrong v. Ogden City, 
12 Utah 476, 43 P 119 [mod on other 
grounds 168 U. S. 224, 18 SCt 98, 42 
L, ed. 444], 

26. Denver v. Tihen, 77 Colo. 212, 
280. lt: 

27. Brown vy. Creston, (Iowa) 174 
NW 380; Cavanaugh v. Des Moines, 
179. Iowa ees 162 NW 17; White 
Townsite Co. Moorhead, 120 Minn. 
1, 188 NW 939; Charlotte v. Brown, 
165 N. C. 435, 81 SE 611. 

28. Armstrong v. Ogden City, 12 
Utah 476, 48 P 119 [mod on other 
grounds 168 U. S. 224, 18 SCt 98, 42 
L. ed, 444]. 
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the part of the municipality or its governing body 
to make the improvement?® or the assessment,®° 
where the property assessed is not subject to as- 
sessment,*+ or where the assessment was made in a 
manner not authorized by statute®? or was in excess 
of the amount limited by charter,?* or was void for 
failure to follow the provisions of the statute in 
determining benefits,** or in apportioning the assess- 
ment according to benefits.*° “Nevertheless, it has 
been held that, where the statute giving the rem- 
edy declares in express terms that it shall be ex- 
elusive,**> a suit in equity to vacate or enjoin the 
enforcement of the assessment will not lie, even 
‘though the assessment is absolutely void,?? provided 
the statute gives the property owners notice and 
full opportunity for a hearing on the questions 
involved,**- in which case no objection can be 
raised to statutes of this character on constitutional 
grounds ;°° but where the statute, assuming to make 
the remedy therein provided exclusive, makes no pro- 
vision for notice to the landowners of the proceed- 
ings taken, their right to go into equity to challenge 
the proceedings remains unaffected by the statute.*° 

[§ 3306] (10) Absence of Injury. In accordance 
with general principles*! an assessment will not be 
vacated and its enforcement enjoined unless com- 
plainant establishes some substantial error by which 
he was actually prejudiced.*” 

[§ 3307] (11) Balance of Convenience and Injury. 
In accordance with general principles*? an injune- 
tion will not be granted to prevent a municipality 
from enforcing’ an assessment where the conse- 


quences would be injurious to the municipality and | 


no extensive benefits would result to the parties 
complaining.*+ 

[§ 3308] b. Conditions Precedent to Action—(1) 
In General. According to some decisions, statutes 
providing for the payment of taxes and giving notice 
to sue for their return*® apply to general taxes 
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only, and do not require payment of special assess- 
ments as a condition precedent to bringing suit to 
set aside the assessment or to enjoin its enforce- 
ment.4® Other decisions have held that statutes 
containing provisions similar to those just cited re- 
quire a deposit in court of the amount of a special 
assessment as a condition precedent to bringing suit 
to cancel the assessment.*” It has been held that a 
city charter, requiring, as a condition precedent to 
one’s right to bring action to vacate and set aside 
an illegal assessment, that he should first pay, tender, 
or’ deposit all general taxes on the land, is in con- 
flict with a constitutional provision providing that 
every person ‘‘ought to obtain justice freely and 
without purchase,’’ and is void.4® And it has been 
held, without consideration of any constitutional 
question, that, even though a charter makes pay- 
ment of general taxes chargeable to any property 
a condition precedent to an action to avoid a spe- 
cial assessment, failure in that regard will be held 
to have been waived unless taken advantage of by 
demurrer or plea in abatement.*® 

Requesting officer to bring suit. Owners of prop- 
erty abutting on a street proposed to be improved 
may bring a suit to restrain a legal assessment 
therefor without having first requested.the village 
solicitor to bring such action, since they have a 
private right of action to insist that they shall not 
be illegally assessed.®? 

Discharging lien arising out of subrogation. One 
paying a delinquent special assessment for a street 
improvement levied on the lot of another is stubro- 
gated to the rights of the municipality, and the 
owner cannot maintain an action to remove the 
cloud from the title resulting from the assessment 
and payment until the lien is discharged.*t 

[§ 3309] (2) Payment or Tender of Amount Due. 
In accordance with fundamental principles of equity 


29. Wilt v. Bueter, 186 Ind. 98, 111) NW 848. 
NE 926, 115 NE 49; Cahill v. Gill, 35. Kelly v. Cincinnati, 6 Oh. A. 
130 Md, 495, 100 A 834; White Town-]| 460. But see supra § 8303 text and 
site Co. v. Moorhead, 120 Minn. 1, 138] note 10. 
NW 939 (it seems); Armstrong v. 36. See supra § 3223. 
Ogden City,,.12 Utah 476, 43 P’119 37. New York” Cente’ Rs. "Cov. v: 


{mod on other grounds 168 U. S. 224, 
18 SCt 98, 42 L. ed. 444]. 

[a] As for instance where the 
city had no title to the street im- 
proved. Cahill v. Gill, 130 Md, 495, 
100 A 834. But see supra § 3303 text 
and note 97. 

30. Wilt v. Bueter, 186 Ind. 98, 111 
NE 936, 115 NE 49; Lytle v. Sioux 
City, 198 Iowa 848, 200 NW 416; 
Brown v. Creston, (lowa) 174 NW 
380. See White Townsite Co. v. Moor- 
head, 120 Minn. 1, 138 NW 939 (ap- 
parently recognizing rule). 

{a] Thus, where a city council's 
assessment of property for the cost 
of street paving was void under Sup- 
plemental Suppl. § 792g, in that the 
assessed property did not lie between 
the street improved and the next 
street, and was more than three hun- 
dred feet from the street improved, 
the property owner did not waive his 
right to seek injunctive relief by fail- 
ing to appeal from the decision of the 
eity council. Brown vy. Creston, 
(Iowa) 174 NW 380. 

81. Denver v. Tihen, 77 Colo. 212, 
230" Pe TTT. 

82. Robertson Lumber Co... v. 
Grant Forks, 27 N. D. 556, 147 NW 
249; McKenzie v. Mandan, 27 N. D. 
546, 147 NW 808. But see supra 
§ 3303 text and note 9. 

83. Charlotte v. Brown, .165‘N,._C. 
435, 81 SE 611. But see supra § 3303 
text and note 19. 

34 Hale v. Minot, 52 N. D. 39, 201 


Yonkers, 238 N. Y. 165, 144 NE 490; 
Newton v. Superior, 146 Wis. 308, 130 
NW 242, 131 NW 986. [expressly 
overr Hayes v. Douglas County, 92 
Wis. 429, 65 NW 482, 53 AmSR 926, 
31 LRA 213, and the following cases 
by necessary implication: Spence v. 
Milwaukee, 132 Wis. 669, 113 NW 
38; Kersten v. Milwaukee, 106 Wis. 
200, 81 NW 948, 1108, 48 LRA 851; 
Liebermann: v. Milwaukee, 89 Wis. 


336, 61 NW 1112; Watkins v. Mil- 
waukee, 52 Wis. 98, 8 NW 823]. 

38. New York Cent. R. Co. v. 
Yonkers, 238 N. Y. 165, 144 NE 490. 

so. New York Cent. Ri veo. Evi 
Yonkers, supra. 

40. Hiermann v. Milwaukee, 142 
Wis. 606, 126 NW 53, 27 LRANS 
1085, 

41. See Injunctions §§ 29,62. 


Del.—Catts v. Smyrna, 10 Del. 
Ch. 490, 99 A 281. 

Kan.—Sutcliff v. Glasco, 101 Kan, 
419, 166 P 496. 


oe “4 SW 1064, 25 KyL 1 
N. J.—Coward v. North "Plainaela, 
68 Noid. Li 61; +42 A 8053 

N. Y.—Bell v. Yonkers, 78 Hun 196, 
28 NYS 947 [aff 149 N. "Y. 581 mem, 
48 NE 985 mem]. 

Oh.—Cormany v. Cincinnati, 10 Oh, 
A. 279; Ridenour v. Biddle, 10 Oh. Cir. 
Ct. N. S.//48852:30' One Cirks Cez Zarit 
Andrix v. Columbus, 3 OhNPNS. 368. 

Wis.—Warner v. Knox, 50 Wis, 429, 
7 NW 372, 


[a] Rule applied.—(1) A property, 
owner is not entitled to an injunction 
against a special assessment ‘for 


| local improvements because warrants 


have been issued to the contractor in- 
stead of bonds, as contemplated by 
the statute, where the amount or 
time of payment of the tax is not 
thereby affected. Sutcliff v. Glasco, 
101 Kan. 419, 166 P 496. (2) Since 
exact equality of taxation is not 
always attainable, a court of equity 
will not restrain the enforcement of 
a special assessment unless the ex- 
cess cost of the improvement sub- 
stantially and materially exceeds the 
special benefits conferred. Cormany 
v. Cincinnati, 10 Oh. A. 280; Andrix 
v. Columbus, 3 OhNPNS 368. (3) 
Errors in the method of assessing 
certain lots afford no ground for 
setting aside the assessment of other 
lots unless the erroneous method of 
assessment resulted in an improper 
assessment on the latter. Coward v, 
North Plainfield, 63 N. J. L. 61, 42 A 


805. 
See Injunctions § 64. 
Jones v. Newark, 11 N. J. Eq. 


. See statutory provisions. 
Payne v. Smith, 107 Okl. 
231 P 469; Woodward V.. “wEuilisace8 1 
Okl. 58, 196 P 683; Muskogee v. Bur- 
ford, 77 Okl. 174, 186 P 949, 

47. Wisconsin Real. Bst. Conv VE 
Milwaukee, 151 Wis. 198, 188 NW 642, 

48. Weller v. St. Paul, 5 Minn. 96; 


49. Wells v. Western Pav., etc., 
Co., 96 Wis. 116, 70 NW 1071. 
50. Mills v. Norwood, 6 Oh. Cir. 


Ct. 305,°3 Oh. Cir. Dec, 465. 
51. Mathews v. Wagner, 49 Wash: 
54, 94 P 759. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jurisprudence52 and with rules governing the allow- 
ance of injunctions generally,53 the rule is that, 
unless the assessment is void as an entirety, one 
who asks to have it vacated or its enforcement en- 
joined must, as a condition precedent to the right 
to maintain the suit, pay or offer to pay so much 
of the assessment as is justly due;54 and this prin- 
ciple has been extended to the tender of payment 
of penalties accruing for nonpayment of the assess- 
if the assessment is void 
in its entirety, then, in the absence of a valid statu- 
tory or charter provision requiring it,°* no payment 
or tender is necessary as a condition of obtaining 
So also, failure to pay or to 
offer to pay any part of the cost of improvement 
is excused where it is not possible for complainants 
to compute and tender a proper assessment,°* where 
there is no admitted liability®® or nothing actually 
due,®° where the assessment is payable in install- 
ments,°*+ or where it is shown that the tender would 
Tender of an amount by one 


ment.°> Nevertheless, 


equitable relief.5” 


have been rejected. 


52. See Equity §§ 151-162. 

53. ee Injunctions §§ 51, 549. 

54. . S—Treat v. Chicago, 130 
Fed. 443, 64 CCA 645 [aff 125 Fed. 

ig 

Cal.—Hayne v. San Francisco, 174 
Cal. 185, 162 P 625; Ellis v. Witmer, 
134 Cal. 249, 66 P 601; Hsterbrook v. 
O’Brien, 98 Cal. 671, 33 P 765. 

Colo. Hildreth v. Longmont, 47 
Cole. 795105. -P 107 i Hallett vi) U8: 
Security, ete, COL; 40 Colo. 281, 90 P 
683; Spalding v. Denver, 33 Colo. 172, 

: Denver v. ‘Londoner, 33 

104, 80 P 117 [rev on other 
grounds 210 U. 'S. 373, 28 SCt 708, 
52 L. ed. 1103]; Denver v. Kennedy, 
33 Colo. 80, 80 P 122, 467. 

Ga.—Montgomery v. Atlanta, 162 


Ga. 534, 134 SE 152, 47 ALR 2338; 
Camilla v. Cochran, 160 Ga. 424, 128 
SE 194. 
Tll.—Meadowcroft v. EAE 
ger, 170 Ill. 356, 48 NE 987. 
Ind.—Wilt v. Bueter, isé Ind. 98, 


111 NE 926, 115 NE 49; Loesnitz v. 
Seelinger, 127 Ind. 422, "25 NE 1037, 
26 NE 887; Elkhart v. Wickwire, 121 
Ind. 331, 22 NE 342; Evansville v. 
Pfisterer, 34 Ind. 36, 7 AmR 214; In- 
dianapolis v. Gilmore, 30 Ind. 414; 
Griggs v. Vincennes, 78 Ind. A. 21, 
134 NE 503. See Merrett v. Ritter, 
158 Ind. 491, 638 NE 855 (as sustain- 
ing this view). 

lowa.—Myrah v. Dana, 199 Iowa 
801, 202 NW 748, 749 [cit C. J.]; 
Fisk v. Keokuk, 144 Iowa 187, 1423 
NW 896; Grimmell v. Des Moines, 57 
Iowa 144, 10 NW 330. 

Kan.—Paola v. Russell, 75 Kan. 
826, 89 P 651; Ottawa v. Barney, 10 
Kan. 270. 

Mich.—Boussneur v. Detroit, 153 
Mich. 585, 117 NW 220. 
' Mo.—Porter v. R. J. Boyd Pav., 
ete.; Co., 214-Mo. 1, 112; SW. 235; 
Johnson v. Duer, 115 Mo. 866, 21 SW 
aa Arnold v. Hawkins, 95 Mo. 569, 
ang 718; Overall v. Ruenzi, 67 Mo. 

Nebr.—Redick v. Omaha, 35 Nebr. 
125, 52 NW. 847; Darst v. Griffin, 
81, Nebr. 668, 48 NW 819; Barker 
emer 16 Nebr. 269, 20 NW 
382. 

Oh.—Ehni v. Columbus, 3 Oh.» Cir. 
Ct. 493, 2 Oh. Cir: Dec. 283; Johnson 
v. Cleveland, 6 OhNPNS 183. 

Okl.—Muskogee v. Burford, 77 Okl. 
174, 186 P 949; Pryor v. Western Pav. 
Co., 74 Okl. 308, 184 P 88; Whitehead 
v. Mackey, 62 *Okl. 188,. 163 P 124; 
Jenkins v. Oklohoma City, 27 Ok 
230, 111 P 941; Jones v. Holzapfel, 11 
Ok1. 405, 68 Pp 511. 

IWS oa; 


Pa.—Pittsburgh’’s App., 
458, 12 A. 366, 368. 

»' Wis.—Wisconsin’ Real Hst. Co. v. 
Milwaukee, 151 Wis. 198, 138. NW 642; 
Wells v. Western Pav., ete., Co., 96 
Wis. -116, 70 NW 1074;-Yates v: Mil- 
waukee, 92 Wis. 352, 66 NW 248; 
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ment.®? 


thereof has 


Meggett v. Eau Claire, 81 Wis. 326, 
51 NW 566; Mills v. Charleton, 29 
Wis. 400, 9 AmR 578. 

[a] Rule applied: (1) Where it 
was sought to enjoin the ‘collection 
of a special assessment because the 
amount of the contract for the work 
on the improvement exceeded the 
estimate. Griggs v. Vincennes, 78 
Ind. A. 21, 134, NE 503.) 5 (2) Where 
the work of improvement was done 
under a contract containing illegal 
provisions which unduly increased 
the cost. Treat v. Chicago, 130 Fed. 
443, 64 CCA 645. 

[b] Sufficiency of tender.—(1) A 
taxpayer’s offer, on suing to restrain 
an illegal street improvement assess- 
ment, to pay any part properly 
chargeable against him and to do 
equity, and subsequent payment into 
court of the full amount which could 
be justly established against him, 
were sufficient as a basis for equita- 
ble relief. Denver vy. State Inv. Co., 
49 Colo. 244, 112 R' 789, 338 LRANS 
395. (2) The tender need not exceed 
the sum then due and payable on the 
assessment. Denver v. State Inv. 
Co., supra. 

55. Whitehead v. Mackey, 62 Okl. 
188, 163 P 124. 

56. See supra § 3308. 

57. U.S.—Londoner v. Denver, 210 
WS B78; 28 SCt 708, 52 L..ed. 1103; 
Zehnder v. Barber ‘Asphalt Paving 


Co., 106 Fed, 103; Bidwell v. Huff, 
103 Fed. 362. 

Cal.—Woollacott vi Meekin, 151 
Cal 7.005 (91S 602: 

Ind. — Southern R. Co. v. Hunt- 
poly a 81 Ind. A, 279, 143 NE 
lJowa.—lIowa Pipe, etc., Co. v. Cal- 


lanan, 125 Iowa 357, 101 NW 141, 106 
AmSR 311, 67-LRA 408. 
Kan.—Watts v.. Winfield, 101 Kan. 
470, 168 P 819; Atchison, etc., R. Co. 
pee Cherryvale, 87. Kane 6%), 123) . P 


Nebr.—Hutchinson  v. 52 
Nebr. 345, 72 NW 218. 
N. Y.—Hassan v. Rochester, 67 N. 


Y. 528. 

Or.—Ladd v. Spencer, 23 Or, 1938, 
31 P 474. 

Tex.—Ardrey v. Dallas, 13 Tex, Civ. 
A. 442, 35 SW 726; Kerr v. Corsicana, 
(Civ. A.) 35 SW 694 

[a] As for instance where the 
rule prescribed by statute or ordi- 


nance for making an assessment: is 
unconstitutional because it excludes 


Omaha, 


inquiry as to special benefits to 
the property assessed. Zehnder v. 
Barber Asphalt Pav, Co., 106 Fed. 


103. 

58. Ind.—wWilt v. Bueter, 186 Ind. 
98, 111 NE 926, 115 NE 49. 

Kan.—Kindley v, Rogers, 85 Kan. 
645, 118 P 1037. 

Mich.—Lawrence v. Grand Rapids, 
166 Mich. 134, 181 NW 6581. 
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' bringing suit to restrain the collection of an assess- 
ment as being in excess of benefits, while it does not 
estop him from claiming that the amount so ten- 
dered was not a fair and equitable one, amounts at 
least to a persuasive consideration in determining 
the equitable amount due the city under the assess- 


[§ 3310] c. Time To Institute Actions, Limitations, 
and Laches—(1).In General. 
ments or to enjoin their enforcement are not objec- 
tionable as being prematurely brought where the 
amount of the assessments has been ascertained and 
notice thereof given to the property owners,** or 
where in addition thereto written objections to the 
assessment had been overruled.® 
it has been held that a suit brought to enjoin the 
enforcement of an assessment before the amount 
been 
brought ;°* but this rule has been changed by stat- 
ute in one state and a suit of this character may 
be brought without waiting until the tax is actu- 


Suits to vacate assess- 


On the other hand, 


ascertained is prematurely 


‘Okl.— Jones v. Holzapfel, 11 Okl-: 
405, 68 P 511. 

Wash. —Griggs v. Tacoma, 3 Wash, 
785, 29 P 449: Howell v. Tacoma, 3 
Wash, 711, 29 'P 447, 28 AmSR 83. 

[a] As for instance (1) where the 
assessment was made upon a basis 
so false and unwarranted as to fur- 
nish no data for determining the valid 
portion (Griggs v. Tacoma, 3 eee 
785, 29 P 449; Howell v. Tacoma, 
Wash. 711, 29 P 447, 28 AmSR 83), (2) 
or where the amount of the taxes 
which are legal cannot be readily 
determined or easily separated from 
the taxes which are illegal (Witt v. 
Bueter, 186 Ind. 98, 111 NE 926, 115 
NE 49; Kindley v. Rogers, 85 Kan. 
645, 118 P 1037). .(3) Hence, where 
the entire cost of operating street 
lamp-posts and connecting them with 
the city’s lighting plant by means of 
conduits and cables was assessed 
against abutting property, property 
owners were not required to tender 
the cost of the posts, which could be 
properly assessed, before bringing an 
action to enjoin the assessment cov- 
ering the entire cost of the improve- 
ment, as the property owners were 
not required to ascertain by measure- 
ments and computation the amount 
that could have been legally assessed 
against their property for the lamp- 
posts in order to enable them to 
make a tender. Wilt v. Bueter, 186 
Ind. 98, 111 NE 926, 115 NE 49. 

59. Union Pac. R. Co. v. Kansas 
City, 92 Kan. 487, 141 P 302. 

» 60. Buchanan v. McFarland, 31 
App. (Di C.) 6. 

61. Marshall v. Osborne, 104 Kan, 
377, 179 P 3038; Atchison, etc., R. Co. 
v. Cherryvale, 87 Kan. 57, 123 P 874. 

“The statute contemplates the pay- 
ment of such bonds by taxation pay- 
able in installments, and this con- 
sideration removes the occasion for 
a tender.” Marshall v. Osborne, 
supra. To same effect Atchison, etc., 
R. Co. v, Cherryvale, supra. 

62. Kindley v. Rogers, 85 Kan. 
645, 118° P1037, ‘ 
63. McKee v. Grand Rapids, 203 
Mich. 527, 170 NW 100. 


64. Andrews v. Love, 50 Kan, 701, 
31 P 1094, 

65. Arnold v. Tulsa, 38 Okl. 129, 
132 P 669. 


66. Baldwin v. Neodesha, 83 Kan. 
263, 111 P 185; Kansas City v. Smiley, 
62 Kan, 718, 64 P 613; Mason v. Inde- 
pendence, 61 Kan. 188, 59 PP. 2723) 
Challiss v. Atchison, 39 Kan. 276, 18) 
P 195. But see Wilkins v. Savannah, 
152 Ga. 638, 111 SE 42 (where it wa 
held, without mentioning any statute, 
that an action to enjoin proceedings 
to levy assessments cannot be held t 
be prematurely brought on th 
ground that the assessments have no 
been made but were only in pesca 
of being levied).’ 
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ally levied, when it can be shown: that it was in- 


tended to be levied.®? 


[§ 3311] (2) Statutory Limitations—(a) In Gen- 
The constitutionality and validity of statutes 
and charters, which expressly provide a limitation 
of time within which suits to vacate an assessment: 
or to enjoin its enforcement may be brought,°* have 
been upheld ;*%® and it has very generally been held 


eral. 


67. Gardner vy. Leavenworth, 94 
Kan. 509, 514, 146 P 1000 (construing 
a statute providing that an injunc- 
tion may be had by “any person 
against whose property any... 
special assessment ... may be levied 
or charged, or whose , property or 
rights may to any extent be injuri- 
ously affected by any such illegal 
act threatened or about to be done 
by any city officer;” and distinguish- 
ing cases supra note 66). 

6 See statutory and charter pro- 
visions. 

69. Ark.—Ingram v. Thames, 150 
Ark. 443, 234 SW 629. 

Colo.—Hildreth v. 
Colo, 79, 105 P.107. 

Hawaii.—McCandless vy. Honolulu, 
24 Hawaii 524. j 

Ind.—Griggs v. Vincennes, 78 Ind. 
A. 21, 184 NE 503. 

Iowa.—Plagmann v. Davenport, 181 
Iowa 1212, 165 NW 393. 

Kan.—Wahlgren v. Kansas City, 42 
Kan. 243, 21 P 1068. 

N. Y.—Loomis v. Little Falls, 176 
N. Y. 31, 68 NE 105 (charter). 

N. D.—McKone v. Fargo, 24 N. D. 
53, 138 NW _ 967. 

Okl.—Muskogee v. Burford, 77 Okl, 
174, 186 P 949; Chickasha v. O’Brien, 
58 Okl. 46, 159 P 282. 

Tex.—Hlmendorf vy. San Antonio, 
(Civ. A») 223 SW 631 [rev on other 
grounds (Commn, A.) 242 SW 185]; 
Dillon v. Whitley, (Civ. A.) 210 SW 
mash. Cole v. Forto, (Civ. A.) 155 SW 

Wis.—Gaastra vy. Kenosha, 146 Wis. 
93, 130 NW 870. 

[a] Ten days.—Griggs v. Vin- 
cennes, 78 Ind. A. 21, 184 NE 503; 
Elmendorf v. San Antonio, (Tex. Civ. 
A.) 223 SW 631 [rev on other grounds 
(Commn. A.) 242 SW 185]; Dillon v. 
ih otha (Tex, Civ. A.) 210, SW 
2 


{b] Twenty days.—Cole v. Forto, 
(Tex. Civ. A.) 155 SW 350. 

[c] Thirty days.—Blytheville Pav. 
Dists. Nos. 2 and 3 v. Baker, 171 Ark. 
692, 286 SW 945; Ingram v. Thames, 
150 Ark. 448, 2384 SW 629; Mason v. 
Kansas City, 103 Kan. 275, 173 P 535; 
Hammerslough v. Kansas City, 46 
Kan. 37, 26 P 496; Loomis v. Little 
Falls, 176 N. Y. 31, 68 NE 105. 

[d] Sixty days.— Woodward vy. 
Tulsa, 81 Okl. 58, 196 P 683): Orr v. 
Cushing, 66 Okl. 158, 168 P 223. 

[e] Three months.—Plagmann v. 
peronnert, 181 Iowa 1212, 165 NW 


93. 

{f] Six months.—McKone v. Far- 
go, 27 N. D. 53, 138 NW 967. 

{[g] Nine months after expiration 
of thirty days limited by the im- 
provement notice see Gaastra v. Ke- 
nosha, 146 Wis. 93, 130 NW 870. 

70. Ark.—Blytheville Pav. Dists. 
Nos. 2 and 3 v. Baker, 171 Ark. 692, 
286 SW 945; Gannaway v. Street 
Impr. Dist, No. 362, 164 Ark, 407, 262 
SW 22; Thomas v. Little Rock St. 
Impr, Dist. Nor 296, 158 Ark, 187, 249 
SW 590; Ingram v. Thames, 150 Ark, 
443, 234 SW 629; Burrus v. Argenta 
Sewer Impr. Dist. No, 1, 134 Ark. 10, 
203 SW 20; Fayetteville Sewer Impr. 
Dist. No. 1 v. Pollard, 98 Ark. 5438, 136 
SW 957; Webster v. Ferguson, 95 
Ark. 575, 180 SW 513; Osborne v. Ft. 
Smith Pav. Dist. No. 5 Bd. of Impr., 
94 Ark. 563, 128 SW 357; Boles v. 
Kelley, 90 Ark. 29, 117 SW 10738; Kirst 
v. Little Rock St. Impr. Dist. No. 120, 
86 Ark. 1, 109 SW 526; Texarkana 
Impr. Dist. No. 5 v. Offenhauser, 84 
Ark. 257, 105 SW 265; Driver. v. 


Longmont, 47 
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that an action based on the statute, brought after 


the expiration of the period so fixed, will not be 


Moore, 81 Ark. 80, 98 SW 734; Ahern 
v. Texarkana Impr. Dist. No. 3, 69 
Ark. 68, 61 SW 575; Crane v. Siloam 
Springs, 67 Ark, 30, 55 SW 955. 

Colo.—Hildreth v. Longmont, 47 
Colo. 79, 105 P 107; Denver v. Ken- 
nedy, 33 Colo, 80, 80 P 122, 467. 

Hawaii.—McCandless v. Honolulu, 
24 Hawaii 524. 

Ind.—Peck v. Wm. M. Birch Co., 80 
Ind. A. 58, 189 NE 696; Griggs v. Vin- 
cennes, 78 Ind. A. 21, 1384 NE 503; 
aa v. Turner, 77 Ind, A. 78, 125 NE 

8. 

Ilowa.—Plagmann v. Davenport, 181 
Iowa 1212, 165 NW 393. 

Kan.—Mason v. Kansas City, 103 
Kan. 275, 173 P 535; Riverside Park 
Assoc. v. Hutchinson, 102 Kan, 488, 
171 P 2; Wyandotte County v. Has- 
kell, 97 Kan, 304, 154 P 1029; Ar- 
ment v. Dodge City, 97 Kan. 94, 154 P 
219; Gardner v. Leavenworth, 94 Kan. 
509, 146 P- 1000; Rockwell v. Junction 
City, 93 Kan, 1, 142 P 268 [den reh 92 
Kan. 513, 141 P 299, AnnCas1916B 
315]; Hoffmeyer v. Reed, 88 Kan. 363, 
128 P 383; Baldwin v. Neodesha, 83 
Kan. 263, 111 P 185; Union Pac. R. 
Co. v. Kansas City, 73-Kan,. 571, 85 P 
603; Holmquist v. Anderson, 67 Kan. 
861, 74 P 227; Kansas City v. Culli- 
nan, 65 Kan. 68, 68 P 1099; Kansas 
City v. Gray, 62 Kan. 198, 61 P 746; 
Doran v. Barnes, 54 Kan. 238, 38 P 
300; Hammerslough v. Kansas City, 
46 Kan, 37, 26 P 496; Marshall v. 
Leavenworth, 44 Kan, 459, 24 P 975; 
Lynch v. Kansas City, 44 Kan. 452, 24 
P 973; Topeka v. Gage, 44 Kan. 87, 
24 P 82; Kansas City v. Trotter, 9 
Kan, A. 222, 59 P 679. 

Mont.—Leggat v. Butte, 54 Mont, 
137, 168 P 38. 

N. J.—Jersey City v. Green, 42 N. 
J. Li. 627. 

N. Y.—Loomis vy. Little Falls, 176 
N. Y. 31, 68 NE 105; Chilcott v. Buf- 
falo, 7 NYS 688. 

N. D.—Ellison v. La Moure, 30 N. 
D. 438, V51 NW 988 [writ of error 
dism 249 U. S, 628 mem, 38 SCt 62 
mem, 62 L. ed. 519 mem]; McKone 
as Fargo,, 24 Nw D538, 1389 NW 

Okl.—Pointer v. Chelsea, 125 Okl. 
278, 257 P 785; Edmonds v. Haskell, 
121 Okl. 18, 247 P 15; McGrath v. Ok- 
lahoma City, 117 Okl. 102, 244 P 764; 
Bocox v. Bixby, 114 Okl. 269, 247 P 
20; James v. Sapulpa, 90 Okl. 108, 217 
P 382; Woodward v. Tulsa, 81 Okl. 
58, 196 P 6838; Oliver v. Pickett, 79 
Okl. | 315, 193 'P 526; Crosslin: v. 
Warner-Quinlan' Asphalt 'Co., 71 Okl. 
286, 177 P 3876; Bickel v. Warner- 
Quinlan Asphalt Co., 70 Okl. 138, 174 
P 5387; Warner-Quinlan Asphalt Co. 
v. Smith, 68 Okl. 263, 173 P 516; Orr 
vy. Cushing, 66 Okl. 1538, 168 P 223; 
Grier v. Kramer, 62 Okl. 151, 162 P 
490; Chichasha vy. O’Brien, 58 Okl. 46, 
159 P 282; Terry v. Hinton, 52 Okl. 
170, 152 P 851; Norris: v. Lawton, 47 
Okl. 2138, 148 P 123; Sharum -v.. Mus- 
kogee, 438 Okl, 22, 141 P 22; Shultz 
A leagniants death 88 Okl. 478, 1384 P 


Tex.—Holt v. Uvalde Co., (Civ. A.) 
258 SW 285; Corsicana v. Mills, (Civ. 
A.) 235 SW > 220; Dillon v. Whitley, 
(Civ. A.) 210 § 329; Cole v. Forto, 
(Civ. A.) 155 SW 350. 

Wis.—Gaastra v. Kenosha, 146 Wis. 
93, 130 NW 870. 

TS Laipeg hte 5 te v. Victoria, 18 B. 


[a] Thus the following grounds 
of objection are foreclosed by a fail- 
ure to bring the action within the 


entertained ;7° and the rule applies with equal force 
to eases where the assessments have been relevied 
and notwithstanding the suit to enjoin is based upon 
a judgment holding the original levy void.”* Never- 
theless, this rule is not without exceptions.” 
statutes have no application where the assessment 


The 


time designated by statute: (1) De- 
fects’ in the petition for the im- 
provement. Burrus v. Argenta Sewer 
Impr. Dist. No. 1, 134 Ark. 10, 2038 
SW 20 (that the majority of property 
owners did not sign the petition); 
Rockwell v. Junction City, 93 Kan. 1, 
142 P 268 [den reh 92 Kan. 513, 141 P 
299, AnnCas1916B 315]. (2) Failure 
to publish proper notice to the con- 
tractor for bids and irregularities in 
the appraisement of the property. 
James v. Sapulpa, 90 Okl. 108, 217 P 
382. (3) That the city paid the con- 
tractor for the improvement more 
than the amount provided for in the 
contract. Griggs v. Vincennes, 78 Ind. 
A. 21, 184 NE 503; Pointer v. Chelsea, 
125- Okl, 278, 257 P 785; Crosslin Vv. 
Warner-Quinlan Asphalt Co., 71 Okl. 
286, 177 P 376; Grier v. Kramer, 62 
Okl, 151, 162 P 490. (4) That the ma- 
terial furnished for the improvement 
was not the kind petitioned for by 
the property owners. Warner-Quin- 
lan Asphalt Co. v. Smith, 68 Okl. 263, 
173 P 516; Chickasha v. O’Brien, 58 
Okl. 46, 159 P 282. (5) That the 
work was not done in accordance 
with the contract, plans, and specifi- 
cations. Neil v. Turner, 77 Ind. A. 78, 
125 NE 228. (6) That the assessors 
did not take the oath prescribed by 
law. Webster v. Ferguson, 95 Ark. 
575, 1830 SW 513. (7) That the as- 
sessments were unequal. Texarkana 
Impr. Dist. No. 5 v. Offenhauser, 84 
Ark, 257, 105 SW 265. (8) Irregulari- 
ties in the sale of bonds to pay for 
the improvement. Norris v. Lawton, 
47 Okl. 213, 148 P 128. 

[b] Rule as affected by require- 
ment to send out notice.—The rule 
applies, although a city ordinance 
directs the clerk to give the property 
owners thirty days’ notice that im- 
provement bonds will be issued un- 
less the property is redeemed from 
liability on account of special assess- 
ment, Gardner v. Leavenworth, 94 
Kan. 509, 146 P 1000. 

[c] To what assessments statutes 
applicable.—A statute barring an ac- 
tion to set aside a special assessment 
for paving in six months is applica- 
ble to_an assessment made after its 
enactment, notwithstanding a specific 
reference in its title to the vacation 
of assessments made prior to its 
passage. McKone v. Fargo, 24 N. D. 
53, 188 NW 967. 

[d] Computation of time.— The 
Kansas statute relative to special as- 
sessments limits the time within 
which an attack may be made on 
special assessments to thirty days 
from the time the assessment is 
ascertained: Code Civ. Proc. § 722 
provides that the time within which 
an act is to be done shall be com- 
puted by excluding the first day and 
including the last, but that, if the 
last day is Sunday, it shall be ex- 
cluded. It was held that, where an 
ordinance determining the amount of 
an assessment for paving was pub- 
lished and went into effect September 
1, an action to set aside the assess- 
ment commenced October 2, the 1st 
of October having been Sunday, was 
too late, the day on which the cost 
of the improvement is ascertained 
and the ordinance passed being 
included in the computation, and 
§ 722 having no application. Leav- 
Pret ene: v. Jones, 69 Kan, 857, 77 P 


71. Kansas City v. McGrew, 78 
Kan. 335, 96 P 484, 
72. See cases infra this section. 


aa 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is absolutely void,?? unless they expressly so pro- — 


vide.7* And it has been held that they do not apply 
to an action to set aside an assessment as a cloud 
on title because of illegal acts of officers in levying 
the same.”> So also, a statute which in terms limits 
the time in which suits shall be commenced to set 
aside an assessment or to enjoin its collection has no 
application to and does not affect the right of a 
party, whose property is subject to special assess- 
ment, to obtain equitable relief from the same to the 
extent of the city’s abandonment of the improvement 
for which the same was made.7@ 

[§ 3312] (b) Time When Statute Commences To 
Run. The time when the statutory limitation 
against suits to set aside or enjoin enforcement of 
assessments commences to run is ordinarily to he 
determined by the provisions of these statutes them- 
selves,’’ as for instance, from the date of the pas- 
sage’® or publication’? of the assessment ordinance, 
or from the time the assessment is ascertained,®° or 
from the time any particular installment of the as- 
sessment which is contested’ becomes due.®! 

[§ 3313] (8) Laches. Independently of any statu- 
tory limitations®? the right to maintain such an 
action may be lost by laches.*? The fact that a 
ground of action alleged is discovered only a short 
time before instituting the action does not excuse 
failure to institute it at an earlier date on grounds 
known to complainant at that date.** However, it 
has been held that, where an assessment is abso- 
lutely void, mere delay in instituting proceedings 
to set aside an assessment or enjoin its enforcement 
does not of itself amount to laches, because in these 
circumstances no duty is imposed upon the prop- 
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erty owner to act promptly.25 And no laches can 
be imputed to one for delay in bringing suit to 
enjoin enforcement of an assessment until after 
the time for appeal had expired, where he was not 
served with notice of the assessment proceedings, 
as required by statute, until after the time for 
appeal had expired.®® 

[§ 3314] d. Who Entitled to Relief. If and when 
a suit in equity is available as a remedy to vacate 
or restrain the collection of an assessment,’7 obvi- 
ously only such person or persons as may be in- 
jured or aggrieved by the assessment are entitled to 
relief.88 

Effect of sale of property. One who has conveyed 
property pending proceedings for an improvement 
but before assessment cannot maintain an action 
to set aside an assessment,®® although it is listed 
in his name.°° And where a purchaser of lands 
subject to an apparent lien for a special assess- 
ment procures title by a conveyance reciting that 
they are subject to the lien of such assessments, 
which with interest the purchaser assumes to pay, 
he cannot in a suit in equity set aside the tax as 
invalid.®t So also a person who purchases property 
before the confirmation of an assessment believing 
that it has been levied and paid, but not making 
any inquiry, is not entitled to relief.°? 

[§ 3315] e. Parties—(1) Plaintifis—(a) Joinder. 
Under a statute providing that all persons having 
an interest in the ‘‘subject of the action’’ may be 
joined as plaintiffs, owners in severalty of differ- 
ent lots ‘may join as plaintiffs in a suit to set aside 
a void assessment, although the lien on each: lot 


Ida.—Lucas v. Nampa, 41 Ida. 
288; Adams v. Twin Falls- 


Co., 29 Ida. 357, 

Ind.— Wilt v. Bueter, 186 Ind. 98, 
111 NE 926, 115 NE 49. 

Kan.—Randall v. Arkansas City, 
114 Kan. 178, 217 P 298; Marshall v. 
Leavenworth, 44 Kan. 459, 24 P 975; 
Steinmuller v. Kansas City, 3 Kan. 
A. ae 44 P 600. 

N. J.—Ward v. Essex County, (Ch.) 
93 A 364 

Okl. —Berryhill v. Sapulpa, 97 Okl. 
65, 222 P 555; Enid v. Gensman, 76 
Ok1. 90, 181 Pp 308; Southern Surety 
Co. v Jay, 74 Okl. 213, 178 P 95; Mus- 
kogee v. Nicholson, 69 Ok. 273, 171. P 
1102; Grier v. Kramer, 62 Ok, Thi 
162 P 490; Flanagan v. Tulsa, 55 Ox1. 
638, 155 Pp 542; Shultz v. Ritterbusch, 


73. 
35, 238 P 
Oakley Fand: etc., 
161 P 322 


38 ‘Okl. 478, 134 P 961; Morrow v. 
Barber Asphalt Pav. Co., 27 Okl, 247, 
Ey Foes 

Or.—Clark v. Portland, 62 Or. 124, 
123 P 708. 


Tex.—Elmendorf v. San Antonio, 
(Commn, A) 242 SW 185, 189 [rev. 
(Civ. A.) 223 SW 631, and quot reds 

Wis.-Wisconsin Gen. R. Co. 
Shorewood, 181 Wis. 321, 193 NW 97: 
Sayles v. Hartford, 161 Wis. 136, 152 
NW 858. 

“No lapse of time can give life and 
vitality to something which was a 
nullity at the beginning.” Ward v. 
Essex County, (N. J. Ch.) 93 A 364. 

[a] Bule applied (1) where the 
municipality was wholly’ without 
statutory authority or color of law 
under which to proceed in making the 
improvement and paying therefor by 
assessments (Turner v. Sievers, 73 
Ind A. 30, 126 NE 504), (2) and 
where an assessment was void_be- 
cause. not based on benefits  (Mil- 


waukee Electric R., etc., Co. v. 
Shorewood, 181 Wis. 312, °193 NW 
D5 
74, Hildreth v. Longmont, 47 Colo. 
79 LOO ey LOT : 
%5. Brennan vy. Buffalo, 8 Misc. 


178, 29 NYS 750. 
76. St. Louis-San Francisco R. Co. 


eee Blackwell, 103 Okl. pa We 

77. See cases infra this section. 

78. Berryhill v. Sapulpa, 97 Okl. 
65, 222 P 555; Wheeler v. Muskogee, 
51.Okl. 48, 151 P 635. 

79. McDonnell v. Little Rock 
Impr. Dist. No. 145, 97 Ark. 334, 133 
SW 1126; McCandless v. Honolulu, 24 
Hawaii 524: Gardner v. Leavenworth, 
94 ees 509, 146 P 1000 

80. Leavenworth Vv. Jones, 69 Kan. 

(SY lH fo al Sell Ah 5 

81. Dickerson v Cincinnati, 3 Oh. 
A. 68, 21 Oh, Cir. Cr..N-)S. 81,. 35 Oh, 
Cin: Ct. 585. 

82. Statutory limitations see su- 
pra § 3311. 

83. U. S.—Ross v. Portland, 105 


18, 


Fed. 682. 

Cal.—Sheehan vy. Osborn, 138 Cal. 
512, 71 P 622. 

Colo.—Hildreth v. Longmont, 47 


Colo. 79, 105). P LOT, 
Ill.—Smith v. Kochersperger, 
Tll, 527, 54 NE 614. 
Mich.—Gates v. Grand Rapids, 134 
Mich. 96, 95 NW 998; Byram v. De- 
ate 50 Mich. 56, 12 NW 912, 14 NW 


Nebr.—Frohnen v. Minden Sanitary 
Sewer Dist. No. 1, 211 NW 609, 

N. J.—Lewis v. Blizabeth, 25 N. J. 
Eq. 298. 

[a] Thus (1) a suit to prevent the 
collection of installments of special 
assessments levied by a city to pay 
the cost of a sewerage system legally 
constructed and accepted may be dis- 
missed for laches, where plaintiffs, 
pursuant to legal notice, appeared be- 
fore the mayor and council, a body 
having jurisdiction to levy in some 
form the necessary taxes or assess- 
ments for special benefits, made ob- 
jections to the special assessments of 
their property, failed without excuse 
to exercise the right of appeal, paid 
installments without protest and 
neglected to seek equitable relief for 
more than three years, while property 
owners generally paid their assess- 
ments in full or their installments as 
they fell due. Frohnen vy. Minden 


180° 


panlary. Sewer Dist. No. 1, 
211 NW 609. (2) Where the alleged 
fraudulent proceedings on which 
complainant bases his right to have 
a sale of his property under a judg- 
ment for special. assessments en- 
joined were matters of record before 


(Nebr.) 


\ 


the judgment was obtained, his alle- © 


gation that he did not know of such 
alleged grounds of defense until after 
the judgment is insufficient to entitle 
him to relief. Smith v. Kochersperger, 
180 Ill. 527, 54 NE 614. 

[b] Action seasonably brought.— 
An action to annul an assessment for 
a sewer, commenced within thirty 
days from the time the ordinance ap- 
proving the assessment roll went into 
effect, is seasonable.. Monk v. Bal- 
lard, 42 Wash. 35, 84 P 397. 

84. Hildreth v. Longmont, 47 Colo. 
79, 105. P 107%. 

85. Batty v. Hastings, 63 Nebr. 26, 
88 NW 139; Casey v. Burt County,: 59 
Nebr. 624, 81 NW 851. 

86. Union Pac. R. Co. v. Flynn, 180 


Fed, 565 

87. See supra §§ 3291, 3294-3298. 

88. See passim §§ 3292-3307. See 
also passim Hquity §§ 48-116; Injunc- 
tions §§ 70-453 

89. Interurban R. Co. v. Valley 
Junction, 190 Iowa 189, 180 NW 288. 

90. Interurban R. Co. v. Valley 
Junction, supra (validity of the as- 
sessment is not affected by the mis- 
nomer, and the misnomer will not 
support an action to cancel the as- 
sessment by one who neither has nor 
claims any. interest in the property). 

91. Eddy v. Omaha, 72 Nebr. 555, 
101 NW 25, 102 NW 70, 103 NW 692. 

[a] Reason for rule—‘It would 
be manifestly inequitable to allow 
him to retain the money which he 
promised his grantors that he would 
pay, and at the same time allow him 
to come into a court of equity and 
ask it to relieve him from his agree- 
ment.” Eddy v. Omaha, 72 Nebr, 550, 
Bey! 101 NW 25, 102 NW 70, 103 NW 
69 


92. Matter of Brown, 14 Daly 103, 
3 NYSt 582. 
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is separate.°* 


multiplicity of suits.°® 


And while there is some authority 
to the contrary,®* in accordance with rules governing 
joinder of parties in equitable actions®® and in suits 
for injunctions,®* it is generally held that in actions 
to vacate or set aside assessments or to enjoin their 
enforcement: property owners may join as parties 
plaintiff where they have the same common ground 
fori relief and their respective remedies for redress 
or prevention are the same,” even though their in- 
terests may be distinct and differ in extent,®® the 
-basis of jurisdiction being the prevention of a 
Nevertheless, to authorize 
a joinder of parties plaintiff, it is indispensable that 
there be a ground of relief common to all;' and 
where all of the property owners are joined as plain- 
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the plaintiffs.? 


the state,° 


tiffs, the assessment cannot be declared void on a 


93. Toomey v. Knobloch, 8 Cal. A. 
585, 97%2P 529; 


94. Peck v. Beloit School Dist. No. 
4, 21 Wis. 516; Barnes v. Beloit, 19 
Wis. 93. 

95. See Equity § 606. 


96. See Injunctions § 488. 

97. Cal.—Woollacott v. Meekin, 
Pie Cal7015-91P 612. 

Colo.—Keese vy. Denver, 10 Colo. 


1122) 15. P3825. 

Ga.—Sanders v. Gainesville, 141 Ga. 
441, 81 SH 215. 

Kan.—Marshall v. 104 
Kane 37, 179 2-303; 

Oh.—Upington v. Oviatt, 24 Oh. St. 
232 
68 Or. 406, 


Or.—Dyer v. Bandon, 


Osborne, 


1386 P 652; Paulson v. Portland, 16 
Or. 450, 19 P 450, 1 LRA 673 [aff 149 
WS, 30]: 

-. Wash.—Coleman v. Rathbun, ~° 40 
Wash. 3038, 82 P 540. 


“Where owners of property... 
desfre to join in one attack upon the 
validity of the entire assessment af- 


fecting the property of each, there is, 


such a common bond between them 


in respect to such attack as to au-| 
thorize them to’ join in an equitable! 


petition for the purpose of enjoining 
the enforcement of the assessment 
and having .it declared void in one 
proceeding.” Sanders v. Gainesville, 
141 Ga. 441, 447, 81 SE 215. 

[a] Rule applied where the ground 
relied on is: (1) Lack of jurisdiction 
in the council to order the improve- 
ments. Dyer v. Bandon, 68 Or, 406, 
136 P 652. (2) That the assessment 
ordinance was void. Paulson v. Port- 
land, 16 Or. 450, 19 P 450, 1 LRA 673 
[aff 149 U. S: 30,13 SCt 750, 37° L, ed. 
637]. (3) That the contract for the 
improvement was void. Woollacott 
v. Meekin, 151 Cal. 701, 91 P 612. (4) 
That the total amount sought to be 
raised or charged against the prop- 
erty benefited is too large so that, 
when it is apportioned among the 
various tracts, the burden placed 
upon each is excessive. Marshall v. 
Osborne, 104: Kan. 377, 179 P 303. 

98. Paulson v. Portland, 16 Or. 
450, 19 P 450, 1 LRA 673 [aff 149 U. 
S. 30, 13 SCt 750, 37 L. ed. 637]; ‘and 
cases supra note 97. 

99. Sanders v. Gainesville, 141 Ga. 


441, 81 SE 215; Paulson v. Portland, | 


16 Or. 450, 19 P 450, 1 LRA 673 {aff 
149°. S) 30,138" SCt 750;737 eed. 
637]; Coleman Vv. Rathbun, 40 Wash. 
303, "g2 P 540. 

1. Marshall v. Osborne, 104 Kan. 
377, 179 P 308; Manley v. Marshfield, 
88 Or. 482, 172'P 488; Smith v. Jeffer- 
son, 75 Or. 179, 146 P 809; Hendry v. 
Salem, 64 Or. 152, 129 P 531; Paulson 
v. Portland, 16 Or. 450, 19 P 540, 1 
LRA 6738. 

2. Marshall v. Osborne, 104 Kan. 
377, 179 P 308; Manley v. Marshfield, 
88 Or. 482, 172 P 488; Smith v. Jeffer- 
son, 75 Or. 179, 146 P 809; Hendry v. 
Salem, 64 Or. 152, 129 P 5381, 

“ 3 See Injunctions § 476. 


4. Keese vy. Denver, 10 Colo. 112,: 


15 P 825; Kvello v. Lisbon, 38 N. D. 
71, 164 NW 305; Upington v. Oviatt, 


, 


24 Oh. St. 232; Whetsell v. Elkins, 68 
W. Va. 709, 70 SE 754. 

[a] Rule applied in a suit to en- 
join the collection of a special as- 
sessment on the ground of lack of 
power in the city to pave its streets 
and charge two thirds of the cost 
thereof to the abutting property own- 
ers.. Whetsell v, Elkins, 68 W. Va. 
709, 70 SE 754. { 

{[b] Rule is inapplicable where no 
comnion interest exists (1) between 
the parties. Southern R. Co.°' v. 
Huntingburgh, 81 Ind. A. 279, 148 NE 
294, 299. (2) Thus an owner of land 
abutting on one of many local sewers 
cannot bring an action, on behalf of 
himself and owners of land abutting 
on other sewers, to set aside the as- 
sessments on the ground that the 
cost of the construction of the many 
local sewers was combined pro rata 
on the real estate abutting on all the 
sewers instead of: assessing the cost 
of constructing a particular sewer 
against land abutting thereon, since 
there is no common or general inter- 
est on which the right to do so can 
be based. Southern R. Co. v. Hunt- 


ingburgh, supra (“the owner of real’ 


estate abutting on one of the many 
local sewers would have no interest 
in establishing the fact that the own- 
ers of real estate abutting on some 
other local sewer of the many alleged 
were injured by reason of their as- 
sessments being invalid on account 
of the unwarranted method used in 
making the same, which resulted in 
an injury through an excessive as- 
sessment, and therefore entitled to 
equitable relief’’), 

5. Kvello v. Lisbon, 38 N. D. 71, 
164 NW 305 

6. Keese v. Denver, 10 Colo. 112, 
15 P 825; Whetsell v. Elkins, 68 Ww. 
Va. 709, 70 SE 754, 

7%. See pees §§ 252-356; Injunc- 
tions §§ 477-48 

8 See cases oe this note. 

[a] Municipality.—(1) In a _ pro- 
ceeding to set aside an assessment, 
the municipality will ordinarily be a 
necessary defendant as having a 
right to be heard on the question of 
the legality of the assessment. Max- 
well v. Auditor Gen., 125 Mich. 621, 
84 NW 1112. (2) But it has been 
held that, under a statute providing 
that suits brought for acts done or 
omitted by sewer commissioners of a 
municipality shall be brought against 
them, an action to restrain the col- 
lection of a sewer tax cannot be 
brought against the municipality. 
Harris v. Saratoga Springs, 174 App. 


Div. 282, 977, 152 NYS 78, 156 NYS' 


844, (3) And in an action to restrain 
a tax collector of a city from enforc- 
ing an assessment levied to pay dam- 
ages occasioned by condemnation of 
land for the improvement, the city 
is not a necessary party defendant 
where, under its charter, it is not lia- 
ble in any event for the damages 
caused by the condemnation and 
where the assessment, if collected, 
would go into a special fund to be 
paid to the parties entitled thereto. 


See ea ea nnn LS SCN TON 
For later cases, developments and changes in the law see cumulative Annotations, same title, pagé and note number, 


its treasurer, 


[§§ 8315-8317 


ground existing in favor of only one or a part of 


[ ‘ 3316] (b) Suit by One or More Property Own- 
ers in Behalf of All. ; 
is one in which many individuals are similarly in- 
terested and it is impracticable to make them all 
parties, one or more may sue for the benefit of the 
whole® applies to suits to enjoin the collection of 
“special assessments,* and especially is this true. 
where this rule is codified by the statute law of 
the rule being founded on the theory 
of a prevention of a multiplicity of suits.* 

[§ 3317] (2) Defendants. 
as to who are or are net necessary or proper parties 
defendant in suits to vacate or restrain assessments.® 


The rule that, where the suit 


General rules’? govern 


Cohn v. Parcels, 72 Cal. 367, 14 P 26. 

{b] Board of county commission- 
ers.—In an action against the county 
treasurer and sheriff, ‘or either of 
them, to enjoin their acts in collect- 
ing an illegal tax or assessment, the 
board of county commissioners is not 
a necessary party. Rogers v. Bass, 
etc., Co., 47 Okl. 786, 150 P 706. 

[e] Members of board of improve- 
ment.—A complaint seeking to enjoin 
the collection of an improvement tax 
which alleges that defendants, the 
members of the board of improve- 
ment, made an illegal contract with 
certain contractors, but fails to make 
them parties, is demurrable for want 
of the necessary parties. Boles v. 
Kelley, 90 Ark. 29, 117 SW 1073. 

[ad] Contractors. — (1) A con- 
tractor is not a necessary party to 
an action against a city to set aside 
a special assessment because of the 
defective character of the work, 
where the city has paid him therefor. 
Hiermann v. Milwaukee, 142 Wis. 606, 
126 NW 53, 27 LRANS 1085. . (2) 
And in an action to enjoin a munici- 
pality and its officers from collecting 
an assessment onthe ground that it 
is excessive, the contractors are not 
necessary parties. Marshall v. Os- 
borne, 104 Kan. 377, 179 P 303. (38) 
So in an action against municipal 
officers to declare the assessment on 
plaintiff's property void as to plain- 
tiff’'s property by reason of ‘want of 
benefit from the improvement and 
to enjoin collection of the assess- 
ment against it, the contractor is not 
a necessary party. Chicago, etc., R. 
Co. v. Phillips, 111 Iowa 377, 82 NW 
787. (4) But in a suit to restrain 
municipal officers from collecting an 
assessment on the ground that the 


| improvement contract was illegal, the 


contractor is an indispensable party. 
Boles y: Kelley, 90 Ark. 29, 117 SW 
1078. (5) And such is the case where 
the suit is brought to enjoin the is- 
suance of special tax bills to him for 
the construction of the improvement, 
as he is the real party in interest, 
Wegenka v, St. Joseph, (Mo. A.) 212 
SW. 71. 

[e] Holders of certificates or im- 
provement bonds for payment of 
which assessments are levied are not 
necessary parties to an action to en- 
join a municipality and its officers 
from collection of the assessment. 
Marshall v. Osborne, 104 Kan. 3877, 
E79). Pe 803 Covington Vv. Schlosser, 
141 Ky. 8338, 133 SW 987; Muskogee 
Vv. Nicholson, 69 Okl, 273, 171 P 71702. 

[f] Holders of certificates of sale 
of property assessed.—Where assess- 
ments were made by one course of 
void proceedings against. several lots 
of plaintiff, and the certificates of 
sale.of the lots are held by different 
persons, they may be joined as de- 
fendants, together with the city and 
in an. action to. set 

aside the assessment, a sale under it, 
and a certificate of. ’sale, and to re- 
strain the issue of a deed upon such 
certificate. Watkins v. Milwaukee, 52 
Wis. 98, 8 NW 823 (they both are- in- 


— 


§§ 3318-3321} 


[§ 3318] (3) New Parties. 
as to bringing in new parties.1° 


[§ 3319] f. Pleadings—(1) Bill or Complaint—(a) 
Rules governing bills in equity 
erally" and bills in injunction proceedings!” apply 
to bills or complaints in suits to set aside assess- 
ments or to enjoin the enforcement thereof,'? as for 
example rules relating to framing a bill or complaint 
in the alternative,'* allegations as to institution 
of suits within the period of limitations,’® allega- 
tions as to payment or tender of the amount due,!® 
inconsistent allegations,!’ splitting causes of action,'* 
and the filing of supplemental pleadings.’® 


In General. 


General rules® govern 


. - 
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| In accordance with the rule that the title or interest 


of complainant in the subject matter of the suit 


gen- 


ant’s interest.2? 


[§ 3320] (b) Title or Interest of Complainant. 


terested in the controversy, and it 
makes no difference whether they are 
equally so or not). 

[g] Owner of tax bills sought to 
be canceled.—A suit to cancel tax 
bills will not fail because defendant 
was not the owner thereof, if the 
actual owner conducted the defense. 
Walsh vy. Monett First Nat. Bank, 139 
Mo. A. 641, 123 SW 1001 (in these 
.eircumstances the owner has had his 
day in court and will be bound by the 
judgment, although not a party to 
the record). 

9. See Equity §§ 335-349; Injunc- 
tions §§ 491-495. 

; 10. See cases infra this note. 

[a] Thus (1) in an action against 
a-city to set aside a special assess- 
ment. because of the defective char- 
acter of the work, if the city has 
paid the contractor therefor, it may 
have him brought in as a proper 
party, although he is not a necessary 
party. HEiermann v. Milwaukee, 142 
Wis. 606, 126 NW 53, 27 LRANS 1085. 
(2) In an action to enjoin the issu- 
ance of tax bills to pay for the con- 
Struction of an improvement, the con- 
tractor being the real party in inter- 
est should be admitted as a party to 
the suit upon his application. We- 
Piecing v. St. Joseph, (Mo. A.) 212 SW 
7 


11. See Equity §§ 389-452. 
12. See Injunctions §§ 528-559. 
13. See cases infra this section; 


and §§ 3320-3324. 

14. Griswold v. Pelton, 34 Oh. St. 
482 (complainant may frame his com- 
plaint with a view to enjoining the 
entire assessment in case the pro- 
ceedings and assessment should be 
held void, or in the alternative to 
enjoin the collection of the excess 
only in case the assessment was 
found to be merely irregular and de- 
fective). 

15. Boles v. Kelley, 90 Ark. 29, 117 
SW 1073 (if a statutory limitation is 
placed on the time within which suit 
shall be brought to enjoin the col- 
lection of an assessment [supra § 
3311], the complaint must state. facts 
showing that thé suit was instituted 
within the statutory period of limi- 
tation), 

[a] Amendment.—Plaintiff in a 
suit attacking the validity of an as- 
sessment in an improvement district 
was properly required to amend his 
complaint by stating when the ordi- 
nance was passed, it being provided 
by statute that, within thirty days 
after the passage of the ordinance 
making an assessment, the recorder 
or city clerk shall publish a copy of 
it in some newspaper, and all persons 
who shall fail to begin legal proceed- 
ings within thirty days after such 
publication for the purpose of cor- 
recting and invalidating such assess- 
ment shall be barred. Boles v. Kel- 
ley, 90 Ark. 29, 117 SW 10738. 

16. See cases infra this note. 

[a] Thus (1) in accordance with 
general rules (Equity § 421; Injunc- 
tions § 549) a bill or complaint to 
set aside or vacate an assessment to 
enjoin its enforcement must allege 
payment or tender of so much of the 
assessment as may be justly imposed 
where the assessment is not HOUT 


void. Hildreth v. Longmont, 47 Colo. 
79, 105 P 107; Pryor v. Western Pav. 
Co., 74 Okl. 308, 184 P 88; Meggett v. 
Eau Claire, 81 ‘Wis. 326, 51 NW 566. 
And see supra § 3309. (2) However, 
it has been held that the complaint 
will not be held bad for failure to 
show tender kept.good by bringing 
the money due into court, in the ab- 
sense of a demand on the part of de- 
fendant to make the tender good at 
the time the judgment was entered 
or demand that the judgment be con- 
ditional, to the effect that the city be 
restrained from the payment of the 
amount admitted to be due by com- 
plainant. Coleman v. Rathbun, 40 
Wash, 303, 82 P 540. 

17. Dyer v. Woods, 166 Ind. 44, 52, 
76 NE 624 (where a complaint to ob- 
tain relief from a sidewalk assess- 
ment specifically alleged certain de- 
fects in the proceedings which it 
was conceived went to the right of 
the municipal authorities to make 
any assessment, a general averment 
that a certain assessment, made prior 
to the final assessment questioned by 
the complaint, “appears to be and re- 
mained a lien upon the plaintiff's said 
real estate,’ will not be considered 
as ground for canceling that particu- 
lar assessment, or as asserting an 
obstacle to the making of the final 
assessment against which injunctive 
relief was specifically asked). 

18. Tyler v. Columbus, 6 Oh. Cir. 
Ct. 224, 3. Ohzs Ciry (Dees. 42% Gin, a 
proceeding to enjoin the collection of 
an assessment on the ground of ir- 
regularity or illegality in the pro- 
ceedings of the city council, it is not 
proper pleading to make each irregu- 
lar or illegal act a separate cause of 
action). 

19. Potter v. Norwood, 21 Oh. Cir. 
Ct. 461, 12 Oh. Cir. Dec, 146 (where, 
during the pendency of a suit to en- 
join the levying of an assessment for 
a street improvement, plaintiffs being 
entitled to the injunction, but no tem- 
porary injunction being issued, the 
eity proceeded to do the work, and 
then assessed part of the expense on 
lots of plaintiffs which were not sub- 
ject to assessment therefor, plaintiffs 
haye the right, in the original action, 
by way of supplemental petition, to 
set up such facts and seek to enjoin 
the collection of hae R cauibia siptaarabe 


20. See Equity § 4 
21. Hewes v. Glos, tio Ill, 436, 48 
NE 922. 


22. Crane v. Harrison, 34 Ida. 167, 
200 P 892. 

23. Coats Shingle Co. v. Hoquiam, 
55 Wash. 690, 105 P 141. 

[a] Particular averment con- 
strued.——Under the allegation of the 
complaint of a railroad company to 
set aside a special assessment, that 
it is the owner of the lots described, 
that they are part and parcel of its 
right of way, that its line of railway 
was at the time of the assessment op- 
erated as part and parcel of its sys- 
tem of railway for publie use, and 
that such lots constituted the neces- 
sary right of way, plaintiff must be 
taken to be the owner in fee of the 
lots, and not of a mere right of ey 
over them. Chicago, etc., R. Co. 
Milwaukee, 148 Wis. 39, 138 NW 1i20, 


[§ 3321] (c) Invalidity of Assessment. 
or complaint must show the ground or grounds upon 
which it 1s claimed that the assessment is invalid,?* 


-must be shown,”° a bill or complaint to set aside 
- assessment proceedings or to enjoin the enforcement 
of an assessment must allege ownership of some of 
the land assessed in complainant?! or that he has 
such interest in the matter in controversy as will 
entitle him to the relief asked.?? 
need only be sufficiently definite to show complain- 


But the allegation 


The bill 


24, S.—Dewey v. Des Moines, 
173 U. % 193); 71.9 Sct 379, 43 L. ed. 
ope Cleneay v. Norwood, 137 Fed. 


Ark.—Boles v. Kelley, 90 Ark. 29, 
117 SW 10738. 

Ill.—Springer y. Chicago, 3808 Ill. 
356, 1389 NE 414; Napieralski v: West 
Chicago Park Comrs., 260 Ill. 628, 103 
NE 547; Martin v. "MeCall, 247 Til. 
484, 93 NE 418; Hewes v. Winnetka, 
60 Ill. A. 654. 


Ind.—Martindale v. Rochester, inf 
Ind. 250, 86 NE 321. 
Kan.—Marshall v. Osborne, 104 


Kan. 3775, 179. P 303. 

Ky. —Russell v. Whitt, 161 Ky. 187, 
170 SW 609; Latonia v. Carroll, 151 
Ky. 165, 151 SW 400; Delafield v. 
Bowling Green, 11 Ky. Op. (O's 
gE haa a v. Detroit, 2 Mich. 

Mo.—Walsh v. Monett First Nat. 
Bank, 139 Mo. A. 641, 123 SW 1001. 

N. Y.—Harriman-v. Yonkers, 109 
App. Div. 246, 95 NYS 816 [app dism 
184 N. Y. 572 mem, 77 NE 1188 mem]. 

N. D.—McKenzie v. Mandan, 27 N. 
D. 546, 147 NW 808. 
gO. Bolton v. Cleveland, 35 Oh. St: 

Okl.—Terry v. Hinton, 52 Okl. 170; 
152 P 851; Harn v. Oklahoma City, 47 
Okl. 639, 149 P 868; Hoehler v. Short, 
40 Okl. 681, 140 P 146. 

Or.—Gardner v. Portland, 95 Or. 
378, 187 PB 306: Day v. Salem, 65 Or. 
114) a3 PB 1028, AnnCasi1915A HOWAS 
Duniway v. Portland, 47 Or. 1038, 81 Pp 
945; Shannon v Portland, 38 Or. 382, 
62 P 50; Allen v. Portland, 35 Or, 420, 


58 P 509. 
Sioux Falls, 5 8S. 


S. D.—Phillips 
D. 524, 59 NW 881. 

Ww. Va. —Whetsell v. Elkins, 68 W. 
Va, 709, 70 SH 754. 


Wis.—-Hoefer v. Milwaukee, 155 
Wis. 83, 143 NW 1088. 
[a] Defective petition for im- 


provement,—(1) Where the illegality 
claimed is that the petition for the 
improvement was void because many 
signers were procured by fraud and 
misrepresentation, the petition will 
be insufficient if it fails to show that 
the signers so procured reduced.the 
number of the remainder to less than 
a majority in value of the property 
owners. Boles v. Kelley, 90 Ark. 29, 
117 SW 1073. (2) Where the section 
of a street between two cross streets 
or a cross street and an alley is the 
unit for paving established by stat- 
ute, a bill to enjoin coHection of 
special assessments made under that 
statute, on the ground of lack of a 
sufficient petition to the council by 
property owners, must be confined to 
property on the particular section in 
respect of which the petition is insuf- 
ficient and the owners thereof, and 
cannot extend to property on more 
than one section or the owners there- 
of. Whetsell v. Elkins, 68 W. Va. 
709, 70 SH 754. 

{b] Want of notice of hearing of 
declaratory resolution.—If want of 
notice of the time and place of the 
hearing of the declaratory resolution 
is relied on to invalidate the assess- 
ment, such fact must be alleged; oth- 
erwise it will be presumed that the 
proper notice was given. Martindale 
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and in accordance with well established rules*® facts 
and not conelusions of law should be stated.*6 

[§ 3322] (d) Fraud. In accordance with general 
principles governing equity pleadings?’ and bills for 
injunctions,”® if fraud is relied on as a ground for 
relief, it must be pleaded;?? and in so doing, it will 
not be sufficient to allege generally that the munici- 
pal authorities were guilty of fraud,®° but the facts 
relied on to constitute fraud must be set forth.*+ 
A mere statement that the municipal authorities 
were guilty of fraud or collusion is nothing more 


than a conclusion of the pleader.*? 


[§ 3323] (e) Prejudice or Injury to Plaintiff. In 
accordance with general principles*® the bill or com- 
plaint must allege injury or prejudice to complainant 
by enforcement of the assessment,*4 and a defect 
in this regard cannot be supplied by allegations in 
And it should be further alleged that 
defendant threatens to collect or is proceeding to 


the reply.*® 


collect the assessment.?® 


v. Rochester, 171 Ind. 250, 86 NE 321. 
[ec] Defective notice of confirma- 
on.—In order to determine, on a 
earing on bill and demurrer, whether 

a notice of confirmation of special as- 

sessment conforms to the law in a 

Suit to set aside the judgment of con- 

firmation, the bill should set out the 

notice. Haugan v. Chicago, 259 Ill. 

249, 102 NE 185. 

[d] Want of notice of assessment. 
—An averment that complainant had 
no notice, actual or constructive, 
that his portion of a lot had been spe- 
cially assessed, merely implies that 
he did not receive or see the notice, 
and is not equivalent to an avéerment 
that his name did not appear on the 
assessment roll or that no notice was 
mailed to him or posted or published, 
and is not sufficient to show that the 
court had no jurisdiction to confirm 
the assessment. Napieralski v. West 
Chicago Park Comrs., 260 Ill. 628, 103 
NE 547. ( 

[e] Violation of due | process 
clause.—In a suit to enjoin a special 
assessment on city lots, a mere alle- 
gation that the amount of the tax 
on each lot is greater than the value 
of the lot, and that defendant is seek- 
ing to compel complainant to pay the 
full amount of the tax, regardless of 
the value of the lots, is not sufficient 
to raise the question of the taking of 
property without due process of law, 
contrary to the federal constitution. 
Dewey v. Des Moines, 178 U. S. 193, 
19 SCt 379, 43 L. ed. 665 [rev 101 
Iowa 416, 70 NW 605]. 

25. See Equity § 407 et seq; In- 
junctions § 533. 

26. Ark.—Moore v. North College 
Ave, Impr. Dist. No. 1, 161 Ark. 323, 
256 SW 70; Boles v. Kelley, 90 Ark. 
29, 117 SW 1078. 

Ill.— White v. Ottawa, 318 Ill, 463, 
149 NE 521. 

Ky.—Peicke v. Covington, 198 Ky. 
683, 249 SW 1008; Russell v. Whitt, 
161 Ky. 187, 170 SW 609; Latonia v. 
Carroll, 151 Ky. 165, 151 SW 400. 

Mo.—Walsh v. Monett First Nat. 
Bank, 139 Mo. A. 641, 123 SW 1001. 

N. Y.—Harriman v. Yonkers, 109 
App. Div. 246, 95 NYS 816 [app dism 
184 N. Y. 572 mem, 77 NE 1188 mem]. 

Or.—Kirkpatrick v. Dallas, 58 Or. 
‘11, 115 P 424; Shannon v. Portland, 
38 Or. 382, 62 P 50. 

S. D.—Phillips v. Sioux Falls, 5 
S. D. 524, 59 NW 881. 

Wash.—Martin  v. 
Wash. 28, 124 P 214. 

[a] Thus it has been held insuffi- 
cient merely to state: (1) That the 
assessment board is guilty of waste 
and misappropriation. Boles v. Kel- 
ley, 90 Ark, 29, 117 SW 1073:: (2) 
That the assessment, although ap- 
parently regular, is null and void. 
Shannon v. Portland, 38 Or. 382, 62 


Olympia, 69 
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[§§ 3321-3325 


[§ 3324] (f) Other Averments. Protest before 
tribunal provided by law. Where a tribunal is pro- 
vided by law to hear protests against an assessment, 
it should be alleged that complainant appeared be- 
fore such tribunal and that his protest was ignored.** 

Payment of taxes. 
the issuance of certificates of sale of lots sold for a 
special assessment and to enjoin collection thereof 
alleges that the lots were sold ‘‘for the amount of 
said assessments,’’ it will be presumed that all 
other taxes thereon have been paid and the com- 


Where a complaint to enjoin 


plaint need not allege.such payment.*® 


To justify the joinder of several complainants in 
one suit to prevent a multiplicity of suits,®® the bill 
or complaint must set out that the questions of law 
to be decided are the same as to all of them, that is 
to say, it must disclose a case which will call for 
the exercise of equitable powers to prevent a multi- 
plicity of suits.*° 


[§ 3325] (2) Demurrer or Answer. General rules 


P 50. (3) That the assessment is 
illegal and void, no facts being stated 
to show wherein it is defective. 
Phillips v. Sioux Falls, 5 S. D. 524, 
59 NW 881. (4) That the assessment 
is excessive, “arbitrary, discrimina- 
tory, inequitable and unfair,” and not 
“according to the value of. benefits.” 
Moore v. North Collége Ave. Impr. 
Dist. No. 1, 161 Ark. 323, 329, 256 SW 
70. (5) That the assessment is op- 
pressive and unlawful. Harriman v. 
Yonkers, 109 App. Div. 246, 95 NYS 
816 [app dism 184 N. Y. 572 mem, 77 
NE 1188 mem]. (6) That complain- 
ant’s property was taken without due 
process of law or any authority, and 
that the assessment is fer a private 
use and contrary to law. Martin v. 
Olympia, 69 Wash. 28, 124 P 214. (7) 
That. ‘‘no notice was given as re- 
quired by” charter. Kirkpatrick v. 
Dallas, 58 Or. 511, 115 P 424. (8) 
That the ordinance: under which the 
improvement was made is vague, in- 
definite, unreasonable, and oppressive. 
Walsh v. Monett First Nat. Bank, 139 
Mo. A, 641, 123 SW 1001. 

27. See Equity § 412. 

28. See Injunctions § 548. 

29. Hawaii.—Taylor v. Honolulu, 
25 Hawaii 58. 

Ky.—Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 
te eee v. New Orleans, 1 La, A. 

Mont.—Beck y. Holland, 29 Mont. 
234, 74 P 410. 

Or.—Duniway v. Portland, 47 Or. 
108, 81 P 9465. 

30. Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

31. Russell v. Whitt, supra, : 

[a] Allegations sufficient to show 
fraud.—A complaint to set aside an 
assessment states a cause of action 
where the facts alleged show a radi- 
cal departure from the kind of work 
specified in the contract, materially 
defective work in the actual construc- 
tion, a saving of a large sum of 
money to the contractor by reason of 
such departure, and arbitrary accept- 
ance of the work by the board with 
full knowledge of all the facts and 
for the express purpose of relieving 
the contractor, These facts suffi- 
ciently show constructive fraud or 
fraud in law. Alsmeir vy. Adams, 62 
Ind. A. 219, 105 NE 1038, 109 NB 58. 

[b] Allegations insufficient to 
show fraud.—(1) In a suit to annul a 
local improvement assessment, an al- 
legation in the complaint that the 
board of public works accepted the 
improvement in reliance upon the 
fraudulent representations of the 
contractors and the city engineer is 
insufficient to charge the board of 
public works with fraud in accepting 
the improvement. Duniway v. Port- 
land, 47 Or. 103, 81 P 945. (2) Alle- 


gations of slight variance from speci- 
fications which do not affect the char- 
acter of the work are not facts suffi- 
cient to establish fraud in the per- 
formance of a contract of such a na- 
ture as to warrant the intervention 
of a court of equity and the granting 
of an injunction to restrain the col- 
lection of the assessment. Taylor v. 
Honolulu, 25 Hawaii 58. 

32. Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

33. See Equity § 420, 

34. Clark v. Worcester, 167 Mass. 
81, 44 NE 1082; Slavin v. Greene, 4 
OhS&CP 99, 2 OhNP 39; Watkins v. 
Milwaukee, 55 Wis. 335, 13 NW 222. 

[a] For instance, if nothing is 
charged but an irregularity in the 
assessment and no facts are alleged 
to show that complainant was at all 
prejudiced thereby, the pleading is 
insufficient to warrant equitable re- 
lief. Slavin v. Greene, 4 OhS&CP 99, 
2 OhNP. 39. 

{b] Sufficient averment of injury. 
—The complaint to enjoin a sale on 
a void assessment sufficiently alleges 
as against demurrer that the sale 
would constitute a cloud on title, it 
stating the facts that would neces- 
sarily result in a cloud, followed by 
the allegation that such sale would 
be to the great and irreparable injury 
of plaintiff's title. Kirkpatrick v. 
Dallas, 58 Or. 511, 115 P 424. 

{c] Averments held sufficient to 
establish cloud on title——Verdin v. 
St. Bd 131 Mo, 26, 33 SW 480, 36 


SW 

35. Slavin v. Greene, 4 OnhS&CP 
99, 2 OhNP 39. 

36. Clark v. Worcester, 167 Mass. 
Skee. NE 1082. See also Injunctions 

37. Power v. Helena, 43 Mont. 336, 
116 P 415, 36 LRANS 39. 

38. Gilman v. Milwaukee, 61 Wis. 
588, 21 NW 640. 

39. See supra § 3315. 

40. Michael v, St. Louis, 112 Mo. 
610, 20 SW 666. 

[a] Averment held insufficient.— 
An averment in a petition by various 
lot owners, to enjoin the collection 
of benefit assessments on their prop- 
erty, made in a street opening case, 
that “plaintiffs were not parties to 
the condemnation proceedings, had 
no notice thereof, and were, there- 
fore, unable to prevent or protest 
against the wrongful acts committed 
in said proceeding,” in the absence of 
any pleading of the ordinance regu- 
lating the giving of notice, does not 
show that the cause of action is the 
Same as to all the plaintiffs, or that 
the city failed to give the notice re- 
quired by the ordinance, and that the 
action is properly brought to avoid a 
multiplicity of suits. Michael v. St. 
Louis, 112 Mo. 610, 20 SW 666. 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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applicable to demurrers*? and answers‘? apply in 
equitable actions to set aside or vacate an assess- 
ment or to enjoin its enforcement.*® If the bill or 
complaint alleges two or more grounds for relief 
and one of them is good, it is not demurrable be- 
eause of the insufficiency of the others.44 The alle- 
gations as to the insufficient grounds will not vitiate 
or detract from the effect of the allegations as to 
the good ground.*® <A petition to enjoin the collec- 
tion of assessments, which shows on its face that it 
was brought after the expiration of the statutory 
period of limitation, is demurrable.*® 

The answer must meet fully and fairly all the ma- 
terial allegations of the bill or complaint.*7 And al- 
though the answer in a suit to enjoin collection of an 
assessment denies many of the allegations of the 
complaint, yet if the affirmative allegations thereof 
veveal the invalidity of the assessment, judgment 
is properly rendered for complainant on sustaining 
a demurrer to the answer and refusal of complain- 
ant to plead further.*® 


[§ 3326] g. Issues, Proof, and Variance. In ac- 


cordance with elementary rules governing pleadings © 


in civil actions generally,*® in equitable actions gen- 
erally,°° and in suits for injunctions,*! the pleadings 
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and proof in actions to set aside or vacate an assess- 
ment or to enjoin its enforcement must be confined 
to matters alleged in the bill or complaint and 
answer.°? Ownership of tax bills which it 1s sought 
to cancel may be put in issue by a general denial ;°* 
but matter by way of confession and avoidance such 
as waiver of failure to give notice to. property 
owners as required by charter and ordinance is 
new matter, and unless pleaded cannot be con- 
sidered.>* 

Estoppel. In accordance with general principles 
elsewhere considered®> estoppel, in jurisdictions 
where the system of code pleadings prevails, must be 
pleaded.®® But it has been held that, on an issue 
whether a sewer was lawfully established, evidence 
offered by the city showing the ratification by the 
city of the unauthorized construction of the improve- 
ment is not an estoppel within the rule.57 

[§ 3327] h, Evidence—(1) Burden of Proof. Bur- 
den on complainant. In accordance with well set- 
tled rules®* the burden of proof in actions to vacate 
or set aside an assessment or to enjoin its enforce- 
ment is on complainant to establish all the facts nee- 
essary to entitle him to relief;5® he cannot merely 
demand the relief and impose upon his adversary 


41. See Equity §§ 456-504; Injunc-|ceeding. McClaine vy. Silverton, 83 
tions §§ 564-568. Or. 26, 162 P 496. 

42. See Equity §§ 543-584; Injunc- 48. Seattle Cedar Lumber Mfg. 
tions §§ 560-562. ’ Co. v. Ballard, 50 Wash. 123, 96 P 

43. See cases infra this section. 956. 

44. Boyle v. Brooklyn, 71 N. Y. 1 49. See Pleading [31 Cye 680 et 
[rev 8 Hun 32]; Armstrong v. Ogden |} seq]. 


City, 9 Utah 255, 34 P 53; Rogers v. 


Milwaukee, 13 Wis. 610. 

45. Boyle v. Brooklyn, 71 N. Y. 1. 

46. Terry v. Hinton, 52 Okl. 170, 
152. P' 851. 

47. Gilmore v. Fox, 10 Kan. 509. 
See generally Equity § 552; Injunc- 
tions § 560. 

[a] Answer held insufficient. — 
Where the complaint alleges that the 
improvements for which the assess- 
ment was made were made without 
any authority whatever, an answer 
setting forth that complainant had 
full knowledge of the commencement 
and progress of the work, that he 
made no objection thereto, but at all 
times openly encouraged the same, 
does not state facts constituting a 
defense to the action since it does not 
deny that the work was done without 
any authority: Gilmore v, Fox, 10 
Kan. 509. 

[b] Answers held sufficient.—(1) 
In a suit to restrain collection of 
street improvement assessments, the 
complaint specifying requirements of 


the charter relative to contracts for 


the work alleged to have been disre- 
garded, an answer alleging that there 
were no irregularities whatever in 
the proceedings precedent to the 
work, but that they were in strict 
conformance to the requirements of 
the charter, is good as against a gen- 
eral demurrer. Alford v. Dallas, 
(Tex. Civ. A.) 35 SW 816. (2) Under 
a city charter, empowering the coun- 
ceil to provide for the paving of 
streets to be assessed to the adjoin- 
ing property, and to be undertaken 
after published notice, and providing 
that until five days after expiration 
of such notice the owner or owners 
of two thirds of the property might 
file a written remonstrance against 
the proposed improvement, the city’s 
answer, in an owner’s suit to quiet 
title to property against which the 
city had attempted to establish a lien, 
was not fatally defective because it 
did not allege that no sufficient re- 
monstrance had been filed within the 
time fixed by the charter, where it 
was admitted that the city took every 
step required by the charter, as in 
such case its jurisdiction could have 
been ousted only by some move of the 
property owners which would have 
been a matter of defense in the pro- 


50. See Equity §§ 676, 678. 


51. See Injunctions § 577. 
52. Guenther v. Des Moines, 197 
Iowa 414, 197 NW. 320; Sutcliff v. 


Glasco, 101 Kan. 419, 166 P 496; Brig- 
ham v. Hickman, 136 Mo. A. 216, 116 
SW 449; Muff v. Cameron, 134 Mo. A. 
607, 114 SW 1125, 117 SW 116; Bemis 
v. McCloud, 4 Nebr. (Unoff.) 731, 97 
NW 828. ' 

{a] Thus (1) evidence of irregu- 
larities in. prior proceedings is inad- 
missible where such irregularities are 
not pleaded. Sutcliff v. Glasco, 101 
Kan. 419, 166 P 496. (2) Where an 
express waiver of all irregularities 
and legalities in the assessment is 
pleaded in an action to enjoin the 
collection of a special assessment, 
conduct showing an implied waiver 
cannot be proved. Guenther v. Des 
Moines, 197 Iowa 414, 197 NW 320. 
(3), In a suit by abutting owners to 
cancel tax bills issued for paving a 
street, where the petition did not 
claim that the tax bills were invalid 
because the specifications of material 
excluded the use of'cement equally as 
good as that specified, the question of 
their invalidity on that ground was 
not raised. Muff v. Cameron, 134 Mo. 
A. 607, 114 SW 1125, 117 SW 116. (4) 
In a suit to cancel special tax bills 
issued for grading a street, where the 
issue of fraudulent delay in enact- 
ment of the confirmation ordinance, 
to give the contractor a longer time 
than was reasonably necessary, was 
not presented by pleadings, evidence 
thereof was properly excluded. Brig- 
ham v. Hickman, 136 Mo. A, 216, 116 
Sw 449. 

53. Walsh v. Monett First Nat. 
Bank, 139 Mo. A. 641, 128 SW 


1001. 

54. Eddy v. Omaha, 72 Nebr. 550, 
101 NW 25, 102 NW 70, 103. NW 692. 

55. See Hstoppel § 248. 

56. Akers v, Kolkmeyer, 97 Mo. A. 
520, 71 SW 536. 

57. Akers v. Kolkmeyer, supra. 

58. See Equity § 691; Evidence § 
14; Injunctions § 578. 

59. U. S—Lawrence y. New York, 
15 F. Cas. No. 8,139a, 

Ark,.—Dunbar v, Dardanelle St. 
Impr. Dist. No. 1, 172 Ark, 656, 290 
SW 3:72; Burrus v. Argenta Sewer 
Impr. Dist. No. 1, 134 Ark. 10, 203 
SW 20; Clarendon Impr. Dist. No, 1 


v. St. Louis Southwestern R. Co., 99 
Ark. 508, 139 SW 308. 

Cal.— Larsen v. San Francisco, 182 
Cal. 1, 186° P 757. 

Colo.—Hildreth vy. 47 
Colo. 79, 105 P 107. 

Iowa.—Matson v. Mitchell, 179 NW 
173; Monroe yv.-Pearson, 176 Iowa 283, 
157 NW 849, 

Kan,—Kindley v. Rogers, 85 Kan. 
645, 118 P 1037; Coates v. Nugent, 76 
Kan. 556, 92 P 597; Argentine v. Sim- 
mons, 54 Kan. 699, 39 P 181. 

Ky.—Delafield v. Bowling Green, 
i ky,-Opit1, 

Mich.—Kuick v. Grand Rapids, 200 
Mich. 582, 166 NW 979; Brady v. De- 
troit, 166 Mich. 252, 131 NW 569. 

Mo.—Seaboard Nat. Bank vy, Woes- 
ten, 147 Mo, 467, 48 SW 939, 48 LRA 
279; Williams vy. Hybskmann, (A.) 
247 SW 203; Ernst v. Springfield, 145 
Mo. A. 89, 180 SW 419; Jones v. Plum- 
mer, 137 Mo. A. 337, 118 SW 109; Hu- 
ling v. Bandera Flag Stone Co., 87 
Mo. A, 349. 

Mont.—Stettheimer v. Butte, 62 
Mont. 297, 204 P 1039. 

Nebr.—Parrotte v. Omaha, 61 Nebr. 
96, 84 NW 602; Lasbury v. McCague, 
56 Nebr. 220, 76 NW 862; Bemis v. 
McCloud, 4 Nebr. (Unoff.) 731, 97 NW 
ear 4 Nebr. (Unoff.) 729, 96 NW 


Longmont, 


Oh,—Cincinnati v. Polster, 96 Oh. 
St. 155, 117 NE 155; Bolton v. Cleve- 
land, 35 Oh, St. 319; 


a Andrix v, Columbus, 3 OhNPNS 

Okl.—McGrath v, Oklahoma City, 
117 Okl. 102, 244 P 764; Rogers vy, 
Rogers, 102 Okl, 296, 229 P 292; Raw- 
lins v. Warner-Quinlan Asphalt Co., 
70 2Oki. 309,7 174)P 526, 

Or.—Allen v. Portland, 35 Or, 420, 
58 P 509; Clinton v. Portland, 26 Or. 
410, 38 P 407. 

Pa.—Beaumont  v. 
142 Pa, 198, 21 A 888. 
Tenn.—Jordan _v. 
Tenn. 337, 255 SW 377. 


Wilkes-Barre, 
Cleveland, ' 148 


Tex.—Marshall v. Elgin, (Civ. A.) 
143 SW 670. 

Wash.—Mueller v. Vancouver, 81 
Wash. 384, 142 P 868; Martin v. 


Olympia, 69 Wash, 28, 124 P 214; Col- 
lins v. Ellensburg, 68 Wash. 213, 122 
P 1010; Shryock v. Hannenen, 61 
Wash, 296, 112 P 877. 

W. Va.—Whetsell vy. Elkins, 68 W. 
Va. 709, 70 SH 754, 
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the negative burden of showing’ that he is not en- 
titled to it.°° Hence it has been held that com- 
plainant, if he relies on one or more of the follow- 
ing facts to invalidate the assessment, has the 
burden of proving them: That the council acted in 
bad faith in establishing as a sewer district what 
was in fact a public sewer;* that the council did 
not have jurisdiction to make the improvement, for 
want of a sufficient petition;®? that the improve- 
ment ordinance was void for want of personal 
notice and hearing of the lot owners interested 
in relation thereto;®* that the improvement was 
not recommended by the board of city improve- 
ments as required by statute;°* that the improve- 
ment contract was void because the bid was not 
accompanied by the anticombination affidavit re- 
quired by statute,® or by reason of the fact that 
it was the result of fraud, collusion, accident, or 
mistake ;°* that there was irregularity in the pro- 
cedure for the construction of the improvement ;** 
that plans and specifications for the improvement 
were not on file with the city clerk as required by 
statute ;°® that a permanent walk was not built 
on a permanent grade and that no such grade was 
established ;°° that the municipal authorities were 
guilty of fraud in accepting the work done in con- 
structing the improvement;’® that property which 
should have been assessed was omitted;*+ that com- 
plainant’s property was not benefited by the im- 
provement;’? that the assessment exceeded the 
statutory limit,”* or was not according to benefits," 
or was in excess of benefits,’®> or was excessive and 
unequal.”® 

Burden on municipality. Where complainant’s 
ownership of the property assessed is denied by the 
municipality, it has the burden of. proving this 
fact.?7 And the burden is on the municipality, in 


60. Whetsell v. Elkins, supra. 
61. Hildreth v. Longmont, 47 Colo. 
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Hill, (Oh. A.) 157 NE 817; Jordan v. 
Cleveland, 148 Tenn. 337, 255 SW 377; 
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a suit to enjoin the collection of a street assessment 
on the.ground that the improvement was defee- 
tively constructed, to show that the defects appeared 
at such a time as would bar complainant’s action.’® 

Burden on contractor. Where, in a suit to pre- 
vent the enforcement of tax bills for the construe- 
tion of a sewer, the evidence showed that charges 
made for excavating rock were in excess of the 
amount allowed by the contract, the burden was 
on the contractor to purge the tax bills of the 
illegal parts, and to give the court data by which 
it could separate that which was illegal from that 
which was legal.” 

[§ 3228] (2) Presumptions. In accordance with 
elementary principles governing presumptions in 
relation to official acts or duties,®° in suits brought 
to vacate or set aside assessments or to enjoin their 
enforcement, all presumptions are in favor of the 
correctness and regularity of the official acts and 
conduct of boards or officers leading up to the as- 
sessment.§+ Accordingly, it will be presumed that 
the statutory notices were given in proceedings for 
the confirmation and for the letting of the contract 
for the improvement ;*? that objections of the prop- 
erty owners to an assessment were duly heard;** 
that before the work of construction was begun all 
parties interested had the notice prescribed by 
statute ;5* and that plans and specifications for the 
improvement were on file with the city clerk when 
the contract was let as required by statute.8> How- 
ever, presumptions of this character are not conclu- 
sive, but may be rebutted.®® 

‘[§ 3329] (3) Admissibility. General principles 
governing the admissibility of evidence’’ apply in 
actions to vacate or set aside an assessment or to 
enjoin its enforcement.®8 

[§ 3330] (4) Weight and Sufficiency. It has va- 


Wash. 28, 124 P 214. 
82. Cosgrove v. Chicago, 235 Tl. 


79, 105 P 107: 

62. Dunbar v. Dardanelle St. Impr. 
Dist. No.1, 172 Ark. 656, 290 SW 372; 
Allen v. Portland, 35 Or. 420, 58 P 
509. 

63. Beaumont v. Wilkes-Barre, 142 
Pa. 198, 21 A 888. 

64. Bolton v. Cleveland, 35 Oh. St. 
819, 

65. McGrath v. Oklahoma City, 
117 Ok], 102, 244 P 764. 

66. Cincinnati v. Polster, 96 Oh. 
St. 155, 117 NE 155; Rogers v. Rogers, 
102 Okl, 296, 229 P 292. 

67. Westenhaver v. Hoytsville, 8 


Oh. Cir, Ct. N. S. 284, 28 Oh. Cir. Ct. 
357. 
68. Jones v. Plummer, 137 Mo. A. 


337, 118 SW 109. 


Matson v. Mitchell, (Iowa) 


70. Mueller v. Vancouver, 81 
Wash. 384, 142 P 868, 
71. Burr Vv. Parker, 10 ‘Oh. 'Cir. ‘Ct. 


N. S. 550, 30 Oh, Cir. Ct. 297 (holding 
further that one seeking to enjoin a 
street assessment on the ground that 
lots have been omitted should make 
it appear that the omitted lots were 
benefited by the improvement, and 
that a proper assessment would prob- 
ably reduce the assessment on his 
property of which he.complains). 

72. Burrus v, Argenta Sewer Impr, 
Dist. No. 1, 1384 Ark. 10, 203 SW 20; 
Coates v. Nugent, 76 Kan..556, 92 P 
597; Stettheimer v. Butte, 62 Mont. 
297, 204 P 1089. 

[a] As for instance, where com- 
plainant’s property was provided with 
sufficient local drainage and was not 
benefited by the sewer for which the 
assessment was made. Cincinnati v. 
Polster, 96: Oh. St. 155, 117 ‘NE! 155. 

73. Baltimore, etc., R. Co. v. Oak 


Marshall y. Elgin, (Tex. Civ, A.) 1438 
SW 670. 

[a] Thus a railroad company, 
seeking to enjoin an assessment for a 
street improvement, can claim no re- 
lief under a statute limiting the sum 
of assessments in any fair period to 
one third of the value of the property 
where it offered no testimony as to 
the value of its property. Baltimore, 
ete., R. Co. v. Oak Hill, (Oh. A.) 157 
NE 817. 

74. Matson v. Mitchell, (lowa) 179 
NW 173. 

7B. eae an vy. Columbus, 3 OhNP 


Clarendon Impr. Dist. No. 1 v. 
St. Louis Southwestern R. Co., 99 
Ark. 508,°1389 SW 308. 


77. Hewes v. Glos, 170 Ill. 436, 48 
NE 922, 

a Coit v. Columbus, 1 OhNPNS 

79. Ernst vy, 


Springfield, 145 Mo. 
A. 89, 180 SW 419. 

80. See Evidence § 69, 

81. Ala.—Day v. Montgomery, 207 
Ala. 644, 93 S 609. 

Cal.—Larsen v. San Francisco,.182 
Cole TT SG eT hs 

Conn.—Filiau vy. Hartford, 94 ‘Conn. 
510, 109 A 884. 

Ill.— Cosgrove v. Chicago, 2385 Ill. 
358, 85 NE 599, 

Mo.—Jones v. Plummer, 137 Mo. A. 
337, 118 SW 109. 

N. Y.—Knell v. Buffalo, 54 Hun 80, 
7 NYS 233) 

Okl.—Newman v. Warner-Quinlan 
Asphalt_Co., 71 Okl. 284, 177 P 375: 

Or.—Curtiss v. Tillamook City, 88 
Or..443,.171 P5674, 1725 P 122." Clarke 
v. Salem, 61 Or. 116, 121 P 416,: Ann 
Cas1914B 205. 


Washe—Martin v. Olympia, 69 


358, 85 NE 599. 

83. Curtiss v, Tillamook City, 88 
Or, 443, -T71- P 54-172" PP. J22, 

84. Filiau v. Hartford, 94 Conn. 
510, 109 A 884. ; 

85. Jones v. Plummer, 137 Mo. A, 
337, 118 SW 109. ; 

86. Clarke v, Salem, 61 Or. 116, 
121°'P 416, AnnCas1914B 205. 

87. See Equity § 691; Evidence §§ 
89-156; Injunctions § 580. 

8. See cases infra this note. 

[a] Want of jurisdiction to make 
,assessment.— Where property owners, 
in their petition, waived their right 
to object to the assessment of land 
which the jury found to be damaged, 
they may, in a direct attack to vacate 
the judgment for want of jurisdic- 
tion, show that the waiver was abro- 
gated, that the court had no jurisdic- 
tion to make the assessment, and it 
is error to exclude evidence thereof, 
Seattle School Dist. No. 1 vy. Seattle, 
63 Wash, 245, 115 P 178. 

{b] Ratification of unauthorized 
construction.—Where, in a suit by a 
taxpayer against a city, the answer 
denied that a certain sewer was not 
lawfully established, evidence to 
show ratification of unauthorized con- 
struction was admissible. Akers y. 
Kolkmeyer, 97 Mo, A.-520, 71 SW 536. 

{c] Method of estimating benefits. 
—It was not error, upon the trial of 
a proceeding to contest an ordinance 
assessing benefits upon lots for tun- 
nel construction, to exclude evidence 
as to how the board of supervisors 
proceeded in estimating what the 
benefit assessment should be upon 
the different blocks within the as- 
sessed district, since such evidence 
was incompetent to impeach the as- 
sessment finally made ky the-super- 


; a 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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riously been held that the enforcement of an assess- 
ment will not be enjoined unless a ground for so 
doing is established by a preponderance of the 
evidence," or is ‘‘clearly and convineingly’’®° or 

‘‘elearly and satisfactorily,’’®* or “clearly and con- 
If the evidence is conflicting 
and depends on the judgment of witnesses, the as- 
sessment will not be disturbed,®* but it has been 
held that relief may be granted if it can plainly be 


clusively’’®? shown. 


seen that grounds therefor exist.°* 


visors upon the hearing. Larsen v. 
San Francisco, 182 Cal. 1, 186 P 757. 

[ad] Omission of assessable prop- 
erty.—A property owner suing to 
eancel special tax bills for the con- 
struction of a district sewer is en- 
titled to show that during the trial 
persons made excavations of the 
ditch at certain points, to show mis- 
takes in the totals returned as flint 
excavations. Stover v. Spee 
167 Mo, A. 328, 152 SW 122 

[e] Excessive assessment. — A 
property owner suing to cancel spe- 
cial tax bills for the construction of 
a district sewer. may show that a 
tract within the district had been 
omitted in computing the area of the 
district, thereby increasing the cost 
‘to the party complaining. Stover v. 
1 gee oats 167 Mo. A. 328, 152 SW 

[f{] Matters entering into estimate 
of benefits.—In an attack upon an as- 
sessment of a local improvement dis- 
trict the assessors. may themselves 
testify as to what matters enter into 
their estimate of the benefits to the 
property, in order that the court may 
determine when the necessary ele- 
ments were arbitrarily disregarded or 
ignored by them. Kirst v. Little 
Rock St. Impr. Dist. No, 120, 86 Ark. 
1, 109 SW 526. 

[g] Fraud.—(1) In an action to 
set aside assessments, the assess- 
ment roll is admissible for the pur- 
pose of determining whether the as- 
sessments were so arbitrary and dis- 
ecriminatory as to amount to con- 
structive fraud. Rutledge v. Eureka, 
195 Cal, 404, 234 P 82. (2) But evi- 
dence to show that certain property 
was favored is not admissible on the 
question of constructive fraud which 
must be determined by conditions 
‘shown by the record or coming within 
judicial knowledge. Rutledge v. Eu- 
reka, supra. (3) Where street open- 
ing proceedings were commenced by 
ordinance, pursuant to statute, evi- 
dence of proceedings prior thereto 
has been held inadmissible in-a suit 
to have an assessment declared void, 
unless such evidence tended to estab- 
lish that the council willfully and 
fraudulently overassessed the prop- 
erty of plaintiff. Murphy v. Los An- 
geles, 35 Cal. A. 808, 170 P 685; Nut- 
ting .v. Los Angeles, 35 Cal. A. 519, 
170 P 680. 

{h] Harmless error in admission 
of evidence.—In an action to declare 
void an assessment for a public im- 
provement, although the fact that a 
large number of the persons assessed 
have paid their assessments is no de- 
fense if the assessment is invalid, yet 
if it is valid the admission of evi- 
dence of such payments is harmless. 
gp eee: v. Stamford, 60 Conn. 432, 

T 


22 . 

89. Prentice v. Toledo, 11 Oh. Cir. 
Ct. N. S. 299, 30 Oh. Gir. Ct. 568. 

90. Cincinnati Ice Co. v. Cincin- 
nati, 28. Ol=Cp Ay 511, 

91, Withrow v. Nashville, 145 Ark. 
340, 224 SW 614. 

, 92. Cutting v. Vaughn, 182 Cal. 
fDi 1:8 Te el: 9) 

93. Ahern v. Texarkana Pav. Impr. 
Dist. No. 32, 168 Ark. 385, 270 SW 
513. See Marion v. Pilot Mountain, 
170 N. C. 118, 87 SE 53 (an injunction 
against the collection of a street im- 
provement assessment should not be 
granted where affidavits as to the 
supporting facts conflict). 

94. Lent v. Tillson, 72 Cal. 404, 14 
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P 71 [aff 140 U. S. 316, 11 SCt 825, 35 
L. ed. 419]. 

95. See Neil v. Turner, (Ind. A.) 
125 NE 228; and illustrations infra 
this note. 

[a] Evidence held sufficient to 
show: (1) That a majority of the 
property owners signed a petition for 
the improvement. Dunbar v. Darda- 
nelle St. Impr. Dist. No. 1, 172 Ark. 
656, 290 SW 3872. (2) That the action 
of the council in fixing the boundaries 
of an assessment district was arbi- 
trary and unwarranted: Lawrence v. 
Grand Rapids, 166 Mich. 134, 131 NW 
Lychee) That notices of an ordi- 
nance of intention to make the im- 
provement were posted in accordance 
with statutory requirements. A 
Bernard Co. v. Los Angeles, 18 Cal. A. 
626, 124 P 88. (4) That sufficient no- 
tice was given of the ordering of the 
construction of the improvement. 
Walker v. Detroit, 138 Mich. 639, 101 
NW 847. (5) That the improvement 
had been completed in accordance 
with the specifications and ordinance. 
Allen v. Hance, 161 Cal. 189; 118 P 
527... (6) ‘That an improvement con- 
structed by the city on private prop- 
erty was a benefit alone to adjoining 
lands and not to the public. Wiley v. 
Aberdeen, 123 Wash. 539, 212 P 1049. 
(7) That delay in completion of the 
work was not unreasonable. Paul v. 
Burress, 152 Mo. A. 39, 132 SW 330. 
(8) That the work was not completed 
within a reasonable time. Schibel v. 
Merrill, 185 Mo. 534, 88 SW 1069. 
(9) That the improvement was spe- 
cially beneficial to the property upon 
which the assessment was levied to 
the extent necessary to justify the 
assessment. Larsen v. San Francisco, 
182 Cal. 1, 186 P 757. (10) That the 
assessment was made in good faith 
and was reasonable. Moore v. Texar- 
kana Pav, .Impr. > Dist: Noda 204,123 
Ark. 326, 1838 P 766, AnnCas1917D 599. 
(11) That the assessment was void 
on the ground that the contractor 
paid rebate to the remonstrators in 
order that the improvement be made. 
McKine y. Independence. 175 Mo. A. 
332, 162 SW 326. (12) That findings 
as to the value of property assessed 
were correct. Turner v. Kelly, 217 
Ky. 7738, 290 SW 711. (18) That the 
assessments were unjust, arbitrary, 
and discriminatory. Park v. Wichita, 
123 Kan. 430, 255 P 1105. (14) That 
the assessment was unequal and out 
of proportion to benefits so as to be, 
in legal effect, fraudulent. McKee vy. 
Grand Rapids, 203 Mich. 527, 170 NW 
100. (15) That the assessments ex- 
ceeded the valuation of the lots as- 
sessed in violation of statute. Chi- 
cago, etc,, R. Co, v. Reinbeck, 201 
Iowa 126, 206 NW 664. (16) That the 
superintendent of streets signed the 
assessment certificate and. warrant 
prepared by another under contract 
with the superintendent, with knowl- 
edge of the contents of the assess- 
ment roll, intending that the assess- 
ments should be for the improvement. 
Rutledge v. Hureka, 195 Cal. 404, 234 
(17) That the findings on 
which a permanent injunction were 
granted were not clearly against the 
weight of evidence. Muskogee vy. 
Samuels, 77 Okl. 314, 188 P 699. (18) 
That findings that an improvement 
was of a temporary and not of a per- 
manent character were supported by 

Russell v, Adkins, 24 
Mo. A. 606. 


96. See St. Loui’ Malleable Cast- 
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Illustrations may be found in the notes where the 
evidence was held sufficient®® or insufficient®® to 
sustain a decree for complainant. 

Trial and Hearing. General princi- 
ples governing practice in equitable actions gener- 
ally®? and in suits for injunctions,®® in regard to 
trial and hearing, apply in actions to set aside as- 
sessments or to enjoin their enforcement,®? as for 
instance in respect of the scope of the inquiry,* 


ing Co. v. George C. Prendergast 
Constr. Co., 288 Mo. 197, 231 SW 989 
Laff 260 U. S. 469, 43 Sct A7Ses Oana, 
ed. 351]; Albers v. Acme Pav., ete., 
Co., 196 Mo. A. 265, 194 SW 61; Craw- 
ford v. Cassity, 78 Oxkl, 261, 190 P 412; 
Muskogee v. Burford, 77 Ok1. 174, 186 


P 949; and illustrations infra this 
note. 
[a] . Evidence held insufficient to 


show: (1) That protest had been filed 
and arbitrarily disregarded. Rogers 
v. Rogers, 102 Okl. 296, 229 P 292. 
(2) That a permanent walk was not 
built on a permanent grade and that 
no such grade was established. Mat- 
son vy. Mitchell, (lowa) 179 NW 173. 
(3) That the time prescribed in an 
ordinance extending the time for 
completion of the improvement was 
unreasonable. Brigham v. Hickman, 
136 Mo, A. 216, 116 SW 449. (4) That 
the municipal officers acted wrong- 
fully and illegally in making the as- 
sessment. Nutting v. Los Angeles, 
3b-Calkk Asi) 5195 170) P6380.) Gb) RL hat, 
the board in making the assessment- 
was guilty of fraud. Field v. Barber 
Asphalt Pav. Co., 117 Fed. 925 [mod 
on other grounds 194 U.S. 618, 24 SCt 
784, 48 L. ed. 1142]; Owens v. Marion, 
127 Iowa 469, 103 NW 381; Jennings 
Heights Land, ete, Cot, "St. Louis, 
257 Mo. 291, 165 SW 741; Kribbs v. 
Lynch-McDonald Constr. Co., (Mo. A.) 
215 SW 778; Houck vy. Roseburg, 56 
Or. 238, 108 P 186. (6) That there 
was fraud in letting the contract for 
the improvement. Rogers v. Rogers, 
102 Okl. 296, 229: P 292. (7) That 
there was fraud on the part of the 
contractor in procuring the contract. 
Kribbs v. Lynch, ete., Constr. Co., 
supra. (8) That the property re- 
ceived no special benefit from the 
construction. Graham v. Grand 
Rapids, 179 Mich, 378, 146 NW 248, 
AnnCas1915D 380. (9) That the as- 
sessment was unequal (Clarendon 
Impr. Dist. No. 1 v. St. Louis South- 
western R. Co., 99 Ark. 508, 139 SW 
308), (10) unfair, and unreasonable 
(Parks City Yacht Club v. Bridgeport, 
81 Conn. 76, 70 A 631), (11) arbitrary 
(Texarkana Waterworks Impr. Dist. 
No. 22 v. Southwestern Gas, ete., Co., 
121 Ark, 105, 180 SW 764), (12) arbi- 
trary, unjust, or discriminatory (Rut- 
ledge v. BHureka, 195 Cal. 404, 234 P 
82), (18) excessive (Paving Dist. No. 
3 v. Meyer, 158 Ark, 610, 250 SW 892; 
Cutting v. Vaughn, 182 Cal. 151, 187 
P 19; Andrix v. Columbus, 3 OhNPNS 
368), (14) or confiscatory (Baltimore, 
etc., R. Co. v. Oak Hill, (Oh, A.) 157 
NE 817), (15) or made on the wrong 
theory (McDonnell v. Little Rock 
Impr. Dist. No. 145, 97 Ark. 334, 1383. 
SW 1126). (16) That the assessment 
commission failed to comply with the 
statute in determining benefits and 
making assessments. Hale v. Minot, 
52 N. D. 39, 201°NW 848. (17): That 
there was an express waiver of er- 
rors or irregularities in the assess- 
ment. Guenther v, Des Moines, 197 
Iowa 414, 197 NW 3826: (18) That 
the property owners were estopped to 
deny the validity of the assessment. 
Wilt v. Bueter, 186 Ind. 98, 151 NE 
926, 115 NE. 49. 


97. See Equity §§ 708—720. 
98. See Injunctions §§ 604, 617. 
99. See cases infra this section. 


1. See Injunctions § 609 et seq. 

[a] Questions considered.—(1) In 
a suit to enjoin collection of an as- 
sessment, the court will not consider 
whether those who were appointed 
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questions of law and fact,? and findings.* 

[§ 3332] j. Nature and Extent of Relief Granted. 
Following general rules* the court, in actions to 
set aside an assessment or to enjoin its enforce- 
ment, may make such order in the premises as is 
just and equitable,® and see that equity is done as 
And where equitable juris- 
diction has been acquired, the court should adjudi- 
cate all the pertinent controversies between the 
parties,” and may grant as ancillary to the prin- 
cipal relief such other relief as is necessary to make 


between the parties.® 


it effectual. However, no relief 


on grounds outside of the pleadings.® 

Where an assessment is illegal only in part and 
the illegal part can be separated from the part which 
is legal, the court will not vacate or restrain en- 
forcement of the entire assessment, but only so 
much thereof as is void.t° ‘It is otherwise, how- 
ever, where there is no way of separating the legal 
from the illegal part of the assessment." 
where an assessment is not entirely void, a general 


assessors and discharged the duties 
of such officers were officers de jure. 
Boehme v. Monroe, 106 Mich. 401, 64 
NW 204. (2) And where the ground 
on which a suit of this nature is 
based is that the amount is’ too large, 
the question whether, by the adop- 
tion of a different plan, the same 
benefits might have been obtained for 
the property in question at a less 


cost, is not open to inquiry, the 
question being a _ legislative one. 
Gardner v. Leavenworth, 100 Kan. 


351, 164 P 182. 

2. See cases infra this note. 

[a] Questions of law and fact.— 
(1) In an action to enjoin the collec- 
tion of an assessment, the question 
whether a curbing is a part of a 
street improvement or of a sidewalk 
improvement is a question of fact to 
be determined from the _ circum- 
stances of the case and not as a mat- 
ter of law. Ehni v. Columbus, 3 Oh. 
Cir. Ct. 493, 2 Oh. Cir. Dec. 288. (2) 
A charter provided that the work 
done in constructing any street may 
be protected from surface water by 
temporary drains and culverts put in 
under the direction of the city en- 
gineer at the cost of the adjoining 
landowner. In an action to restrain 
the city from collecting certain spe- 
cial taxes levied to defray the ex- 
pense of putting in a temporary cul- 
vert in the grading of a street the 
question of whether or not the cul- 
vert was temporary in the meaning 
of such charter is one of fact. Rus- 
sell v. Adkins, 24 Mo. A, 605, 

; a4 See Equity § 720; Injunctions 

[a] Construction of findings. — 
Where, in a suit to restrain an as- 
sessment for opening a new street, 
complainant charged fraud in levying 
the assessment, a finding in the 
court’s decree that complainant by 
the arrangement of the assessment 
district was made to furnish land for 
a street without any, or only nominal, 
compensation, and was compelled to 
improve his property for the benefit 
of the public at his own expense, that 
it was not necessary to show active 
fraud if the effect of the proceedings, 
although regular on _ their’ face, 
worked an injustice and decreeing a 
vacation of the district without prej- 
udice to the creation of a new one, 
was a determination that the charge 
of active fraud had not been estab- 
lished. Roberts v. Sandusky, 158 
Mich, 521, 123 NW 839. 

[b] Findings sufficient to cover 
issues.—Marr v. Southern California 
Gas Co., 198 Cal. 278, 245 P 178. 

[c] Findings insufficient to sup- 
port conclusions of law.—Pottenger 
v. Bond, 81 Ind. A, 107, 142 NE 616. 

4 See Equity §§ 845-861; Injunc- 
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sions.!% 
from collecting 


reassessment.!* 
Damages. 


can be granted 


And 


tions §§ 638-659. 

5. Thompson v,. Andrews, 9 Oh. 
Cir. Ct. 581, 6 Oh. Cir. Dec, 451. 

6 Wall v. Muncie, (Ind. A.) 155 
NE 55. 

[a] Thus, where the work has 
been done in substantial compliance 
with the contract except in one de- 
tail, a party seeking to enjoin the 
eollection of an assessment against 
his property cannot complain of a de- 
eree which enjoins collection only 
until such time as the work shall be 
completed in substantial compliance 
with the contract. Wall v. Muncie, 
(Ind. A.) 155 NE 55. 

7 Union Pac. R. Co. v. Kansas 
City, 92 Kan, 487, 490, 141 P 302 [cit 
Cyc]; Montague v. Kolkmeyer, 138 
Mo. A, 288, 120 SW 637. 

8. Kittle v. McMullen, (Cal.) 25 P 
58; Kittle v. Bellegarde, 86 Cal. 556, 
25 P 55; Brennan y. Buffalo, 162 N. Y. 
491, 57 NE 81. 

[a] Thus (1) in proceedings to set 
aside an asSessment, the judgment 
may award an injunction against the 
execution of deeds in pursuance of 
sale of the assessed property under 
the assessment. Kittle v. McMullen, 
(Cal.) 25 P 58; Kittle v. Bellegarde, 
86 Cal, 556, 25 P 55. (2) The court, 
having obtained jurisdiction of the 
parties and subject matter in an ac- 
tion to remove a cloud on title cre- 
ated by an illegal sale, may make 
the relief complete by striking from 
the assessment roll a separate item 
which had been added without juris- 
diction to the valid assessment. 
Brennan vy. Buffalo, 162 N, Y. 491, 57 
NE 81. 

9. Wilson v. Boise City, 7 Ida. 69, 
60 P 84; Bemis v. McCloud, 4 Nebr. 
(Unoff.) 731, 97 NW 828. And see 
Injunctions § 642. . . 

{a] Thus, when no answer is filed, 
and the complaint does not demand 
it, a judgment or decree cannot be 
entered removing the cloud from the 
title to real property cast thereon by 
reason of a tax sale, which sale the 
action was brought solely to restrain, 
without first amending the complaint, 
and demanding therein that relief. 
bimities v. Boise City, 7 Ida. 69, 60 P 


10. Ark,—Texarkana Waterworks 
Impr. Dist. No. 22 v. Southwestern 
vee etc., Co., 121 Ark. 105, 180 SW 
64. 


Mo.—Williams v. Hybskmann, (A.) 


247 SW 208. See Haag v. Ward, 186 
oP ) 325, 85 SW 391 (recognizing 
rule). 


Mont.—Pool v. Townsend, 58 Mont, 
297, 191. P 885. 

N. Y.—Kinsella v. Auburn, 4 Silv. 
Sup. 101, 7 NYS 317; Brennan vy, Buf- 
falo, 8 Misc. 178, 29 NYS 750. 

Oh.—Griswold v. Pelton, 34 Oh. St. 
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decree quieting title will not be granted, since a lien 
may be established on the land, although no title 
passes under the sale for the assessment.’? 
Without prejudice to reassessment. 
tion of an assessment may be enjoined without 
prejudice to the rights of a city to make a re- 
assessment and collect it under statutory provi- 
And where the collection of an assess- 
ment is enjoined, the city should not be enjoined 


The collec- 


a further amount on account of 


the improvement, when it is entitled to make a 


In a suit to enjoin collection of an 
assessment of benefits in street opening proceedings 
for delay in the statutory period in appropriating 
the property, damages to complainant’s property 
caused by the pendency of the proceeding cannot 
be awarded ;}> such damages are only recoverable in 
an action at law,!® or in the manner otherwise 
provided by law.” 

Where the cost of work has fallen below the 


482; Wilson v. Newark, 7 Oh. A. 452; 
Brooks v. Norwood, 12 Oh. Cir. Ct. 
257, 4 Oh. Cir. Dec. 271. 

Or.—Haner v. Eugene, 95 Or. 596, 
187°P2841-188 P The 

Utah.—Gwilliam v. Ogden City,.49 
Utah. 555, 154 P 1022. 

[a] Rule applied.—(1) Where a 
town created an improvement dis- 
trict and improperly and without 
jurisdiction entered therein land 
without the boundaries of the town, 
a tax upon property of an owner of 
land both within and without the 
town was invalid only as to the por- 
tion of the land outside the town, and 
the court, on granting the landowner 
an injunction, should not restrain the 
collection of the entire tax. Pool v. 
Townsend, 58 Mont, 297, 191 P 385. 
(2) Where an assessment has been 
made and placed upon the duplicate 
of the county upon land in bulk, the 
depth of which exceeds the usual 
depth of lots, to pay for the im- 
provement of a street upon which it 
abuts, the collection of such assess- 
ment will be enjoined at the suit of 
the owner of the land, without preju- 
dice to the right of the corporation to 
collect the amount properly charge- 
able against the frontage of the 


nk Griswold v. Pelton, 34 Oh. St. 
[b] Postponement of use of im- 


provement.—Where a sewer is con- 
structed for drainage and sanitary 
purposes, but its use as a sanitary 
sewer must be postponed, an action 
lies for injunction against collection 
of so much of the assessment as rep- 
resents the increased cost in adapting 
the sewer to sanitary purposes until 
such time as it is open for use for 
that purpose, if such use is not de- 
layed for an unreasonable period. 
Wilson v. Newark, 7 Oh. A, 452. 

11. Williams v. Hybskmann, (Mo, 
A.) 247 SW 203. 

[a] Thus tax bills to pay the cost 
of building sewers, under a contract 
based on an estimate of the cost per 
foot rather than the total cost which 
greatly exceeds the estimated cost, 
must be wholly annulled, there being 
no way of estimating the amount to 
be deducted therefrom. “Williams v. 
Hybskmann, (Mo, A.) 247 SW 203. 

12. Jackson v. Smith, 120 Ind. 520, 
22 NE 431. 


amar Upington v. Oviatt, 24 Oh. St. 

14. Lester v. Seattle, 42 Wash. 
539, 85 P 14. 

15. Clarke v. Portland, 62 Or. 124, 
123 P 708. 

Damages in injunction proceedings 


generally see Injunctions § 648 et seq, 
16. Clarke v. Portland, 62 Or. 124, 
123 P 708. 
17. See supra § 2783 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 3332-3334] 
estimate upon a reduction of the assessment to con- 
form to the actual cost, frontage actually assessable 
when the improvement was ordered should not be 
decreased by any part subsequently appropriated 
by the municipal corporation for streets.1§ 

Counterclaim. In an action to restrain the sale 
of property for a special tax in which the city sets 
up a counterclaim asking a judgment for the tax, 
if the court finds it valid, judgment should be ren- 
dered as asked in the counterclaim;!® but in ease 
defendant does not ask affirmative relief the court 
cannot determine what amount of the expense. of 
an improvement is properly chargeable to plaintiff.?° 

Dissolution of injunction. Where an injunction 
restraining an assessment is dissolved, a sale. of 
the land on nonpayment of the assessment cannot be 
ordered.” 

Rights of persons not parties. Although the court 
may find that an assessment is invalid, it cannot 
set it aside or restrain its enforcement as against 
property of persons not before the court as par- 
ties.22, The right to compensation for services of 
an attorney not a party to a suit to enjoin levy 
of taxes cannot be adjudicated therein.2? And it 
has been held that in a suit to enjoin a city from 
collecting an assessment for an improvement, which 
complainant alleged it was the duty of a third 


person to make, the rights of the latter when not’ 


made a party to the bill should not be .adjudicated.?* 

[§ 3333] k. Construction, Operation, and Effect 
of Decree. General principles relating to the con- 
struction, operation, and effect of decrees in equi- 
table actions?® and in injunction suits?® apply 
in suits to set aside or vacate an assessment or to 
enjoin its enforcement.?’ <A preliminary injunction 
granted in a suit to enjoin collection of special 
taxes halts further proceedings and renders the 
steps taken to advertise the sale of the land for 
nonpayment of such taxes nugatory.7® A judgment 
that ‘‘both the proceedings and assessment’’ be set 
aside invalidates the entire assessment and is not 
limited in its legal effect to the prosecutors only.?9 
A decree in chancery, enjoining collection of an as- 
sessment, and holding that the tax roll and the pro- 
ceedings to ‘‘assess’’ the tax were invalid in so far 
as they affected defendant’s land, did not adjudge 
invalid resolutions by the municipal council pro- 


18. Spangler v. Cleveland, 35 Oh. 
469 40 A 599, 


St. f 
19. Kendig v. Knight, 60. Iowa 29, 30. 
14 NW 78. See Lake Shore, etc., R. 
Co. v. Dunkirk, 65 Hun 494, 20 NYS] 649. 
596 [aff 143 N. Y. 660 mem, 39 NE 21 31. 
mem (as perhaps sustaining this 
} ig: Guest Vv. 
624. 


view 
20. Brewer v. Bowling Green, 7 
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Commn. v. Dobbins, 61 N. J. L. 659, 37. 


Sault Ste. Marie v. Minneapo- 
lis, etc., R. Co., 184 Mich. 681, 151 NW 


Phipps v. Medford, 81 Or. 119, [a] 
156 P 787, 158 P_ 666. tee 
Brooklyn, 79 N. Y. 
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viding for the improvement, the word ‘‘assess’’ 
having been defined to mean ‘‘to set, fix, or charge 
a certain sum to each taxpayer.’’?° 

Res judicata. A decree declaring an assessment 
void affects only the assessment involved and is 
not res judicata as to the validity ofa subsequent 
assessment, under a charter amendment authoriz- 
ing assessments to pay the cost of improvements in 
eases where the former assessment had failed.*+ 
But a judgment denying relief in an action to set 
aside a tax imposed for an installment of an appor- 
tionment made by the board of assessors for a 
local improvement is conclusive in a subsequent 
action to review errors and irregularities in the 
assessment and apportionment, unless there is a 
showing of new matter changing the aspect of the 
case, which new matter could not by reasonabl 
diligence have been ascertained before.*? : 

[§ 3334] 1. Appeal. The right of appeal from a 
decree in equitable actions to vacate and set aside 
an assessment does not exist except when given 
by statute.’* And, of course, no right of appeal 
from such a decree exists where a statute expressly 
declares it final and not appealable.*4 Where the 
right of appeal exists,*> it 1s not waived by pay- 
ment of the amounts of assessments pursuant to 
judgments confirming them and requiring the 
amounts thereof to be paid into court within a 
specified time.®® 

Presentation and reservation of grounds of re- 
view. In accordance with elementary principles of 
appellate practice*’ objections not raised in the trial 
court will not be considered on appeal.®8 

Effect of appeal as supersedeas. The fact that 
one whose property was assessed was seeking an 
injunction, does not, by an appeal to the supreme 
court from the dismissal of its suit in the lower court 
deprive the municipality of jurisdiction to complete 
the improvement and to assess the property assess- 
able therefor.®® 

Assignment of errors. In accordance with general 
principles governing appellate practice*® errors 
which are not specifically assigned will not be con- - 
sidered on appeal.*t 

Review. Acts constituting an exercise of mu- 
nicipal power referable to the legislative discre- 
tion of the municipal authorities are not subject 
See Appeal and Error § 580. 
38. Pierce v. Los Angeles, 15 Cal. 


A, 702, 115 P 746; Badger Lumber 
Co. v. Mullins, 310 Mo. 602, 275 SW 


95%: 

Thus, where plaintiffs, in a 
suit. to restrain the sale of land for 
nonpayment of assessments for street 
opening expenses, did not complain in 


Oh. Cir, Ct. 489, 4 Oh. Cir. Dec. 694 
(so holding in a proceeding to enjoin 
collection of an illegal assessment). 

21. Weber v. San Francisco, 1 Cal. 
455. 

22. ‘Trimmer v. Rochester, 130 N. 
Y. 401, 29 NE 746; Knell vy. Buffalo, 
54 Hun 80, 7 NYS 238; Mansfield v. 
Lockport, 24 Misc. 25, 52 NYS 571; 
Sayles.v. Hartford, 161 Wis. 136, 152 
NW 853. But see Long Branch Po- 
lice, etc., Commn. v, Dobbins, 61 N. J. 
L. 659, 40 A 599 [rev 59 N. J. L. 146, 
36 A 482] (apparently taking a con- 
trary view). f i 

23. Marr v. Southern California 
Gas Co,, 198, Cal. 278, 245 P 178. 

24. Bagg v. Detroit, 5 Mich. 336, 

25. See Equity §§ 862-864. 

26. See Injunctions §§ 633-636, 


27. See cases infra this section. 


28. McKee yv. Grand Rapids, 203 
Mich. 527, 170 NW 100. 
22. Long Branch Police, etc. 


33. Nichols v. Voorhis, 74 N. Y. 28. 
See also Appeal and Error § 29. 

[a] Statute not conferring right. 
—An action to vacate and set aside 
an assessment which is an apparent 
lien on real property is not an action 
“affecting the title to real property 
or an interest therein’ within a 
statute authorizing appeals from 
judgments in that class of actions. 
Nichols v. Voorhis, 74 N. Y. 28. 

24. Matter of New York Christian 
Home for Intemperate Men, 216 App. 
Div. 733, 214 NYS 260. 

35. See statutory provisions. 

36. Bekkedal v. Viroqua, 183 Wis. 
176, 196 NW 879, 197 NW 707; Hixon 
vy. Oneida County, 82 Wis. 515,52 NW 
445. See Grand Rapids v. Bogoger, 
141 Wis. 530, 124 NW 659 (recogniz- 
ing principle). 

[a] Payment of the assessment as 
decreed by the court cannot be held 
to be an acceptance of a benefit. See 
cases supra this note. 


the trial court of the assessment of 
damages and benefits in the opening 
of a street, that certain property was 
appraised in excess of its market 
value, they are estopped to do so on 
appeal. Pierce v. Los Angeles, 15. 
Cal, A. 702, 115 P 746. 

39. North American Lumber Co. v. 
Blaine, 89 Wash. 366, 154 P 446. See 
generally Appeal and Error § 1395. 

ae See Appeal and Hrror §§ 1462, 
1504. 

41. Jones v. Rosedale, 88 Kan. 641, 
128 P 1121; Albrecht v. St. Paul, 56 
Minn. 99, 57 NW 330. 

[a] Assignment held too general. 
—An assignment of error in a finding 
that an allegation in the answer that 
an assessment appeared of record to 
be a valid lien on plaintiff's land was 
true was too general and did not 
reach a finding complained of that 
improvements were for a public and 
not a private use. Albrecht vy. St. 
Paul, 56 Minn. 99, 57 NW 330. 
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to review? in the absence of any showing of fraud 
or criminality on the part of these authorities.** 
In accordance with general principles of appellate 
practice*t the findings of the trial court will be 
sustained if supported by the evidence, even though 
the reviewing court thinks that a different conclu- 
sion might well have been reached.*®> But where the 
cause was heard on pleadings and stipulations which 
did not set out in terms documents necessary to be 
considered, the decree must be set aside.*® 

A judgment sustaining an as- 
sessment will not be reversed because of the admis- 
sion of immaterial evidénce where it appears that 


Harmless error. 


the assessment is valid.4* 
Record. 


will not be considered.*® 


42: Wagoner v. La Grande, 89 Or. 
192, 173 P 305; Phipps v. Medford, 81 
Ors 1195158) P 7.87, 158) P. 666. 

43. Phipps v. Medford, supra. _ 

[a] Thus, (1) in a suit to enjoin 
the enforcement of municipal liens 
imposed to pay for street improve- 
ments, the reviewing court has no 
jurisdiction to review acts of the city 
council in determining the question 
of benefits (Wagoner v. La Grande, 
89 Or. 192, 173 P 305), (2) or whether 
the improvement is out of proportion 
to the value of the objector’s prop- 
erty (Wagoner v. La Grande, supra), 
(3) or whether there is some defect 
in the construction of the improve- 
ment whereby it is not fully efficient 
(Phipps v. Medford, 81 Or. 119, 156 P 
787, 158 P 666). 


44. See Appeal and Error § 2836. 

45. Russell v. Adkins, 24 Mo. A. 
605. 

46. Wilkins v. Detroit, 46 Mich. 
120, 8 NW 701, 9 NW 427. 

47. Ferguson v. Stamford, 60 
Conn. 432, 22 A 782. 

48. Parker v. Atchison, 48 Kan. 
574, 30 P 20. And see supra § 3259 


(for analogous supporting decisions), 
49. See Appeal and Error §§ 3093- 
3314. 
50. 
et seq. 
[a] Where necessity for injunc- 
tion has disappeared (1) the appeal 
should be dismissed. Wilson v. Boise 
City, 7 Ida. 69, 60 P 84 (where the 
only relief sought was an injunction 
against the sale of property for an 
assessment and the sale has already 
taken place). (2) But, if the demand 
for an injunction is only incidental 
to the main purpose of the suit and 
other relief is demanded which comes 
within the issues made, the relief de- 
manded may be granted, although the 
necessity for an injunction has disap- 
peared. Wilson v. Boise City, supra. 
[b] Effect of dismissal.— Where 
an appeal from a judgment upholding 
an assessment is dismissed, the as- 
sessment must be treated as valid, 
and the property owner deemed to 
owe the same unless the claim is 
barred by limitations. Fisk v. Keo- 
kuk, 144 Iowa 187, 122 NW 896. 


See Appeal and Error § 2373 


51. See Appeal and Error §§ 3115— 
3156. 

52. See Appeal and Hrror §§ 8157— 
Sdioe 

{a] Circumstances justifying mod- 


ification.— W here a strip of land along 
the center of a boulevard was dedi- 
cated to a street railway by the own- 
ers, and an assessment for its pro- 
portionate part of the cost of paving 
was erroneously made against the 
railway, instead of the property own- 
ers, judgment in proceedings by the 
city and paving contractor to procure 
reassessment, directing a reassess- 
ment against the land itself, will be 
modified and corrected to preserve 
the right of the railway to a new and 


The record must. contain the evidence 
relied on to sustain the objections; otherwise they 


MUNICIPAL CORPORATIONS. 


Determination and disposition of cause. 
rules*® govern in determining whether the appeal 
should be dismissed,®°° or the judgment or decree 
affirmed,®! modified,®? or reversed®® and remanded.°* 

[§ 3335] 29. Collateral Attack on Assessment.*°? 
It is a rule of general application that unless an 
assessment is absolutely void it is not subject to 
collateral attack.°® 
sessment cannot thus be taken advantage of.°7 
the other hand, where the assessment is wholly 
void, it is subject to collateral attack,®® at any time 
and in any form.®? 

[§ 3336] 30. Reassessments*°—a. Power To Make. 


[$§ 3334-3336 


General 


Mere irregularities in the as- 


On 


Under its power to direct that the cost of local im- 


provements be assessed upon property benefited,®* 
the legislature may, where an assessment is in any 


respect defective, reassess the property,®? or, under 


adequate hearing in respect of the 
assessment. Oklahoma R, Co. v. Sev- 
erns Pav. Co., 251 U. S. 104, 40 SCt 73, 
64 L. ed. 168 [mod 67 Okl. 206, 170 
Pi 2165410 ALR 157]: 


see See Appeal and Error §§ 3174- 
Bi. 
ttn See Appeal and Hrror §§ 3232— 
247, 

[a] Circumstances justifying re- 


mand.—Where plaintiff by its plead- 
ing offers to pay an equitable tax to 
be determined by the court and where 
the evidence in the record does not 
afford sufficient basis for making an 
equitable assessment, the cause may 
properly be remanded to take addi- 
tional evidence on the question of 
benefits, conditioned, however, on de- 
fendants’ right to elect to proceed 
with the creation of the assessment 
districts and the levying of assess- 
ments in the regular manner. Min- 
neapolis, etc., R. Co, v. Minot, 51 N. 
D: 3138, 199 NW 875, 37 ALR 211. 

[b] Circumstances not justifying 
remand.—On an appeal from a judg- 
ment in a suit to enjoin collection of 
an assessment on the ground of an 
entire absence of jurisdiction to make 
the improvement for which the as- 
sessment was levied, Such fround be- 
ing established, the reviewing court 
has no power to remand the case to 
the trial court for a reassessment, but 
an injunction should be summarily 
issued and the case thus disposed of, 
where there is nothing in the stat- 
utes providing for reassessment to 
cover jurisdictional defects of this 
character. Kvello v. Lisbon, 38 N. D. 
71, 164 NW 305. 

Remand without decision see Ap- 
peal and Error §§ 3096-3104. 
ee Collateral attack on validity 
of: 

Assessment district see supra § 2974. 
Tee eieent of confirmation see supra 
ns 

Estoppel to object to assessments 
See supra §§ 38159-3173. 

Waiver of objections to assessment 
see Supra §§ 38174-3181. 

56. Ala.—Bradford v. Huntsville, 
215 Ala. 591, 112 S 200; Ragsdale v. 
Florence, 202 Ala. 642, 81 S 584; Gar- 
ner v,: Anniston, 178 Ala. 430, 59 S 
654; Woodlawn v. Durham, 162 Ala. 
565, 50 S 356. 

Ark.—Blythesville Pav. Dists. Nos. 
2 and 3 v. Baker, 171 Ark, 692, 286 
Sw 945. 

Tll.— Prout v. Peo., 83 Ill. 154, 


Ind.—Bloomington vy. Phelps, 149 
Ind. 596, 49 NE 581. 
La. Lagier, 


South Highlands v. 
156 La. 150, 100° S ‘287, 

Minn.—Willard v. Hodapp, 98 Minn. 
269, 107 NW 954. 

Mo.—Miners’ Bank vy. Clarke, 216 
Mo. A. 130, 257 SW 139. 

Mont.—Power v. Helena, 43 Mont. 
336, 116 P 415, 36 LRANS 39. 

N. Y.—Seitz v. Harlem River, etc., 
R. Co., 214 App, Div. 62)" 217° NS 


285; Glens Falls v. McMullen, 62 
Misc. 134, 116 NYS 49. 

Or.—Dillon v. Beacom, 67 Or. 118, 
LSE ATS, Pb Pe Bao: 

Pa.—Lageman v. Pittsburg, 47 Pa. 
Super, 493. ; 

Wash.—Sanderson vy, 95 
Wash. 582, 164 P 217. 

57. Dillon v. Beacom, 67 Or. 118, 
134°P) 778, 135, Ph 336. 

58. Ark.—Auditorium Impr. Dist. 
wo. 46 v, Moore, 171. Ark. 839, 286 SW 


Seattle, 


Ill.— Peo. y. Hartford, 167 Tll. 226, 
47 NE 368; Glos v. Cannata, 121 Ill. 
A215. 

Ind.—Prevo v. Hammond, 186 Ind. 
612, 116 NE 584, 117 NE 642; Brown- 
ell Impr, Co. v. Nixon, 48 Ind. A. 195, 
92 NE 693, 95 NE 585. 

Iowa.—Coggeshall v. Des Moines, 
{ Iowa 235, 41 NW 617, 42 NW 


Mo.—Verdin v. St. Louis, 131 Mo. 

26, 33 SW 480, 36 SW 52. 

N. Y.—Long Island R. Co. v. Hylan, 
240 N. Y. 199, 148 NE 189. 

Or.—Strout v. Portland, 26 Or. 294, 
38 P 126. 

Tex.—Dallas v. Bergfield, (Civ. A.) 
245 SW 749. 

Utah.—Gwilliam v. Ogden City, 49 
Utah 555, 154 P 1022. 

Wash.—Wiley v. Aberdeen, 123 
Wash. 539, 212 P 1049; Northern Pac. 
R. Co. v. Walla Walla, 114 Wash. 153, 
194 P 962; Vreeland v. Tacoma, 48 
Wash. 625, 94 P 192. 

W. Va.—Moundsville v. Yost, 75 
W. Va. 224,.88 SE 910. 

59. Gwilliam v. Ogden City, 49 
Utah 555, 164 P 1022; Wiley v. Aber- 
deen, 123. Wash. 539, 212 P 1049; 
Northern Pac. R. Co. v. Walla Walla; 
114 Wash. 153, 194 P 962; Seattle, etc., 
Packing Co. v. Seattle, 51 Wash. 49, 
$7. *°P- 1098. 

60. Cross references: 

Pendency of appeal from original 
assessment as affecting power to 
make reassessment see supra § 3233. 

Power of assessment board, commis- 
sion, or council to vacate assess- 
ment and direct reassessment see 
supra, § 3191. 

61. See supra § 2809. 

62. Jones v. Tonawanda, 158 N. Y. 
438, 53 NE 280; Spencer v. Merchant, 
100 N. Y. 585, 3 NE 682 [aff 125 U. S. 
345, 8 SCt 921, 31 L. ed, 763]; In re 
Van Antwerp, 56-N. Y. 261. 

“Whatever the legislature could au- 
thorize if it were ordering an assess- 
ment for the first time it equally 
could authorize, notwithstanding a 
previous invalid attempt to assess.” 
Seattle v. Kelleher, 195 U. S. 351, 359, 
25 SCt 44, 49 L. ed. 232 [quot Lord v. 
Salem, 282 Fed. 720, 721; Lincoln v. 
Harts, 266 Ill. 405, 413, 107 NE 725], 
To same effect Warren y. Boston St. 
Comrs., 187 Mass. 290, 72 NE 1022; 
Brown vy. Silverton, 97 Or. 441, 190 P 
971; Long v. Pennsylvania R. Co., 147 
Pa. 348, 23 A 459, 30 AmSR 732, 14 


* By WILLIAM A, MARTIN (§§ 3335-3387). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§§ 3336-3339] 


authority to delegate the power to levy assess- 
ments,°* it may, subject to well defined limitations,®4 
delegate the power to levy a reassessment to take 
the place of an assessment, which is invalid and 
unenforceable, to a municipality,®® or to some off- 
cer or officers designated by it®* or by some judicial 
tribunal,®’. or to some judicial tribunal.** — This 
power, it is said, is an essential attribute of the 
sovereign power of taxation,®® and ‘‘is necessarily 
without any limit except such as is imposed by 
constitutional restrictions or limitations, if the tax 
or assessment be one that the legislature could au- 
thorize.’’"° Nevertheless, such power is subject to 
the limitation that no requirement or preliminary 
to the imposition by reassessment for the expense 
of the improvement may be omitted which the legis- 
‘lature might not have dispensed with as a prerequi- 
site to the original assessment.’7: And, while the 
legislature may eure by reassessment that which 
might have been constitutionally and lawfully au- 
thorized in the first instance, it is of course without 
power to validate retrospectively what it could not 
have originally authorized.?2 A tax levied in con- 
travention of the organic law, although in pursu- 
ance of a legislative act, cannot be aided or made 
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effectual by a subsequent statute for its reassess- 
ment.?? 

[§ 3337] b. Nature and Purpose of Reassessment 
Statutes. While reassessment statutes are curative 
in their nature’ and are intended to supplement 
a preceding act which has failed,’ it has been said 
that a reassessment must be considered a de novo 
proceeding.** A new assessment may be a partial‘ 
or an entire’® one. 

[§ 3338] ¢c. Basis for Imposing Reassessments. 
As in the case of original assessments’® the power 
to impose reassessments has generally been upheld 
on the theory that the improvement tends to en- 
hance the value of the property assessed, and that 
in consequence those benefited are under an eco- 
nomie and moral obligation to contribute their just 
proportion to the expense incurred in making the 
improvement,®° and should not be relieved of this 
obligation by reason of the errors or neglect of the 
corporate authorities.*! 

[§ 3339] d. Validity of Reassessment Statutes.” 
The validity of reassessment statutes has been very 
generally upheld®? and the statutes declared con- 
stitutional.8¢ The supreme court of the United 
States has held that statutes of this character vio- 


LRA 741; Chester City v. Black, 132 
Pa, 568, 19 A 276, 6 LRA 802. 

[a] “The principle upon which a 
reassessment is authorized is well- 
settled and universally recognized. 
It is that where the power is vested 
to make an original assessment, and 
the property assessed for benefits de- 
rived from the improvement, if the 
assessment be void for any informal- 
ity or irregularity, the moral obliga- 
tion still exists to pay for the bene- 
fits of the improvement, and, there- 
fore, the legislature may by a posi- 
tive act, authorize a reassessment for 
the amount of the benefits.”’ Lewis v. 
Seattle, 28 Wash. 639, 654, 69 P 393. 

63. See supra § 2811. 

64. See infra text and notes 71-73. 

65. U. S.—Seattle v. Kelleher, 195 
Wa Se 251) 25. SCt 44,49 Le ed, -232; 
Lord v. Salem, 282 Fed. 720. 

Ala.—Garner vy. Anniston, 178 Ala. 
430, 59 S 654. 

Ark.—Paving Dist. No. 3 v. Meyer, 
158 Ark. 610, 250 SW 892; Thomas v. 
Little Rock St. Impr. Dist. No. 296, 
158 Ark. 187, 249 SW 590. 

D. C.—District of Columbia _ v. 
Allen, 15 App. 70 [aff 181 U. S. 402, 
21 SCt 609, 45 L. ed. 921]; District of 
Columbia v. Wormley, 15 App. 58 
[aff 181 U. S, 402, 21 SCt 609, 45 -L. 
ed. 921]. 


Fla.—Anderson vy. Ocala, 83 Fla. 
344, 91 S 182. 
Roe ee es v. Bates, 16 Kan. 
Md.—Baltimore vy. Ulman, 79 Md. 


469, 30 A 43 [aff 165 U. S. 719 mem, 


UY SSCe. L001 “miems/41' 1, ed. 1184 
mem]. 
Mass.— Warren vy. Boston St. 


Comrs., 187 Mass. 290, 72 NE 1022. 

Mich.—Byram v. Detroit, 50 Mich. 
56, 12 NW .912, 14 NW 698; Peo. v. 
Lansing, 27 Mich. 131; Brevoort v. 
Detroit, 24 Mich, 322. 

Minn.—Carpenter v. St. Paul, 23 
Minn. 232. 

N, J.—Lord v. Bayonne, 65 N. J. L. 
127, 46 A 701 [aff 65 N. J. L. 686,.48 
A 1118]; Howard Sav. Inst. v. New- 
ark 62) Nea eee 18) VA. 69725 In ore 
Elizabeth Comrs., 49 N. J. L. 488, 10 
ot Aad: State v. Newark, 34 N. J. L. 

N. Y.—Jones v. Tonawanda, 158 N. 
Y. 438, 53 NE 280; Tifft v. Buffalo, 
SatuNes Ye 204s 

Oh.—Bailey v. Zanesville, 20 Oh. 
Cin .- Cte 236, 1 vOhe Cir, Dee. 220; 

Or.—Brown v. Silverton, 97 Or, 441, 
190 5P Oar 

Pa.—Chester City v. Black, 132 Pa. 
568, 92 A 276, 6 LRA 802. 
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Wash.—Lewis v. Seattle, 28 Wash. 
639,69 P. 393. 

Wis.—Haubner v. Milwaukee, 124 
Wis. 153, 101 NW 930, 102 NW 578; 
Dean v. Borchsenius, 30 Wis. 236; 
Dill v. Roberts, 30 Wis. 178; Dean v. 
Charlton, 27 Wis. 522; May v. Fiold- 
ridge, 23 Wis. 93. 

66. Dyer v. Scalmanini, 69 Cal. 
639, 11 P 327; Himmelmann v. Cofran, 
36 Cal, 411. 

67. In re Piedmont Ave. East, 59 
Minn, 522, 61 NW 678; In re West- 
lake Ave., 40 Wash. 144, 82 P 279. 

68. Phillips v. Longport, 90 N. J. 
L. 212, 100 A 192; Batchelor v. Avon- 
by-the-Sea, 75 N. J. L. 449, 68 A 124 
[rev on other grounds 78 N. J. L. 
503, 74 A 561]; Brewer v. Elizabeth, 
66 N. J. L. 547, 49 A 480; Brown v. 
Union, 65 N. J. L. 601, 48 A 562; 
Elizabeth v. State, 45 N. J. L. 157; 
McKenzie v. Mandan, 35 N. D. 107, 
160 NW 852. 

69. In re Elizabeth Comrs., 49 N. 
J. L. 488, 10 A 363; Brown v. Silver- 
ton, 97, Or, 441, 190;¢P 971. 

70. In re Elizabeth Comrs., 49 N. 
J. Ds,488, 497; 10 A. 363. 

71. Sanderson vy. Herman, 108 Wis. 
662, 84 NW 890, 85 NW 141. 

72. Brown vy. Silverton, 97 Or. 441, 
190 P 971; Schintgen v. La Crosse, 
117 Wis. 158, 94 NW 84; Rork v. 
Smith, 55 Wis. 67, 12 NW 408; Dean 
v. Borchsenius, 30 Wis. 236; Dill v. 
Roberts, 30 Wis. 178. 

73. Dean v. Borchsenius, 30 Wis. 
236; Dill v. Roberts, 30 Wis. 178. 

74. Newman v. Emporia, 41 Kan. 
583, 585, 21 P 593; State v. Blue Barth 
County Dist. Ct., 102 Minn. 482, 113 
NW 697, 114 NW 654; Hughes v. 
Portland, 53 Or. 370, 100 P 942; Elkins 
v. Harper, 82 W. Va. 377, 95 SE 1033. 

Since “errors are frequently made 
[by ‘the corporate authorities] the 
necessity for some curative legisla- 
tion like this is apparent to all.” 
Newman v. Emporia, supra. 

75. Hughes v. Portland, 53 Or. 370, 
100 P 942. 

76. Chicago v. Wright, 80 Hl. 579; 
Union Bldg. Assoc. v. Chicago, 61 Ill. 
439; Nichols v. Spokane, 91 Wash. 
235, 157 P 863; Eggerth v. Spokane, 
91. Wash. 221,.157-P 859; Kuehl -v. 
Edmonds, 91 Wash. 195, 157 P 850; 
State v. Spokane County Super. Ct., 
82 Wash. 37, 148 P 455. 

77. Bergen v. State, 32 N. J, L. 
490. See Raymond v. Cleveland, 42 
Oh. St. 522 (recognizing rule). 

78. Bergen v. State, 32 N. J. L. 
490. See State v. Ramsey County 
Dist. Ct., 77 Minn, 248, 79 NW 971 


(recognizing rule). 

[a] Thus, in New Jersey, where 
an assessment anew is to be made 
by three freeholders, according to the 
supplement of March 9, 1859 (P. L. 
p 271) it is the province of the corpo- 
rate authorities to decide whether it 
shall be a partial or an entire assess- 
ment, Bergen v. State, 32 N. J. L. 490. 

79. See supra § 2808. 

80. Anderson v. Ocala, 83 Fla. 344, 
91 S 182; Gill v. Patton, 118 Iowa 88, 
91 NW 904; Newman v. Emporia, 41 
Kan, 583, 21 P 593; Elkins v, Harper, 
82 W. Va. 377, 95 SE 1033. 

81.. Newman vy. Emporia, 41 Kan. 
58e, 211 P. 593; 

82. ‘Validity of: ; 
Assessment statutes generally see 

supra §§ 2815-2820. 

Reassessment statutes operating ret- 
rospectively see infra § 3342. 
83. Baltimore v. Ulman, 79 Md. 

469, 30 A 43. 

[a] Statute not invalid for uncer- 
tainty.—A statute authorizing cities, 
where the_ original assessments 
against property specially benefited 
by a public improvement were void, 
“to provide by ordinance for the levy 
and collection ... of a tax upon all 
the property binding on any street 
... Which may have been improved, 
to the extent that such property shall 
have been specially benefited by the 
improvement; provided that no prop- 
erty upon which the assessment orig- 
inally made for its share of the cost 
of such improvement shall have been 
paid, shall be again assessed,” is not 
void on the ground that the sum to 
be assessed is uncertain. Baltimore 
v. Ulman, 79 Md. 469, 30 A 43 [aff 
165 U. S. 719 mem, 17 SCt 1001 mem, 
41 L. ed. 1184 mem]. 

84. U. S—Schneider Granite Co. v. 
Gast Realty, etc., Co., 245 U. S. 288, 
38 SCt 125, 62 L. ed. 292 [aff 269 Mo. 
561, 191 SW 689]; Lord v. Salem, 282 
Fed. 720. 

Ala.—Garner v. Anniston, 178 Ala. 
430, 59 S 654 [rev 2 Ala. A, 389, 56 S 


874]. 

Fla.—Anderson vy. Ocala, 83 Fla. 
344, 91 S 182. 

T1l.— Lincoln v. Harts, 266 Ill, 405, 
107 NE 725; West Chicago .Park 
Comrs. v. Farber, 171 Till. 146, 49 NE 
427; West Chicago’ Park Comrs, v. 


Sweet, 167 Ill. 326, 47 NE 728. 
Tuttle v. Polk, 84 Iowa 12, 


City v. Schwartz- 
berg, 78 Kan, 402, 96 P 485; Kansas 
City v. Boylan, 74 Kan. 901, 88 P 
1134; Kansas City v. Silver, 74 Kan, 
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late no provision of the federal constitution;®> and 
state courts have held that the statutes are not 
objectionable as authorizing the taking of property 
without due process of law in contravention of the 
prohibition contained in the state and federal con- 
stitutions,8* or as abridging the privileges and im- 
munities of citizens of the United States,5’ or as 
imposing a private tax,88 or as constituting special 
or class legislation,8® or as being in conflict with 
the judicial power of the government.°® Nor do 
they violate contract rights since special assessments 
for local improvements are not based on the prin- 
ciple of contract and create no contractual relations 
between the city and the property owners.®+ And 
it has been held that a statute authorizing the levy 
of a reassessment to pay for improvements previ- 
ously made, where the original assessment was in- 
valid, is within the power conferred on the legis- 
lature by the constitution ‘‘to vest the corporate 
authorities of cities, towns and villages with power 
to make local improvements by special assess- 
ment.’’°2 However, some reassessment statutes 
have been held unconstitutional and void for fail- 
ure to provide an opportunity for notice and hear- 
ing to the property owners assessed,®* or as in 


contravention of a constitutional provision direct- 


ing that a local or private bill shall embrace but 
one subject which shall be expressed inthe title.%* 

[§ 3340] e, Statutory Delegation of Authority®® 
—(1) Necessity and Sufficiency. As in the case of 
original assessments®* statutory authority is in- 
dispensable to authorize a municipality to reassess 
851, 85 P 805; Manley v. Emlen, 46 
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Chicago Park Comrs., 181 U.S. 33, 21 


i whee ee we nai 
x y se ak 4 v 


[§§ 3339-3342 


' private property for improvements,®’ and, while 


there is some authority to the contrary,** there are 
eases to the effect that the power to reassess need 
not be expressly conferred but may be implied,°° 
and that the power is conferred by statutes pro- 
viding that irregularities if not jurisdictional will 
not avoid any assessment,’ or making it the duty 
of the municipal authorities to make an assessment 
in accordance with the provisions of the statute 
authorizing it.2 Also, it has been held that, power 
being conferred on the municipality to make a 
valid assessment of property benefited for an im- 
provement, its power is not exhausted by a void or 
voidable attempt to exercise the power, but it may 
make a reassessment under the authority under 
which it originally proceeded ;? and that, even when 
a city council has lost jurisdiction to act on an 
original assessment for benefits for land condemned 
for widening a street, it has power to order a new 


- assessment where the statute prohibits it from aban- 


doning the proceedings after the entry of the inter- 
locutory decree in the condemnation proceedings.* 

[§ 3341] (2) Construction and Operation®—(a) 
In General. According to some decisions statutes 
which authorize the reassessment and relevy of spe- 
cial taxes upon irregularities in the original pro- 
ceedings are to be strictly construed as in deroga- 
tion of individual rights. But others hold that 
these statutes are remedial in their nature and en- 
titled to liberal construction.* 

‘[§ 3342] (b) Retroactive Effect. Unless retro- 
active legislation is prohibited by organic law® re- 
98. Chicago v. Race, 256 Ill. 209, 


7; 
se 
WA 


Kan. 655, 27 P 844; Newman v. Em- 
poria, 41 Kan, 583, 21 P 593; Emporia 
v. Norton, 13 Kan. 569. 
Md.—Baltimore v. Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S. 719 mem, 


17 SCt 1001 mem, 41: L. ed. 1184 
mem]. 
Mass.— Warren v. Boston St. 


Comrs., 187 Mass. 290, 72 NE 1022. 

Mich.—Byram vy. Detroit, 50 Mich: 
56,12 NW 912, 14 NW 698. 

N. J.— State v. Newark, 34 N. J. L. 
aoe i Smith vy. Newark, 33 N. J. Eq. 

NN? Y 7—Tifft v.' Buffalo, 82° N.Y. 
204; Peo. v. Brooklyn, 71° N. Y. 495. 

Oh.—Raymond y,. Cleveland, 42 Oh. 
St. 522 [aff 8 Oh. Dec. (Reprint) 123, 
5 CincLBul 809]; Butler v. Toledo, 
5 Oh, St. 225. 

Or.—Phipps v. Medford, 81 Or, 119, 
156 P 787, 158 P 666; Reiff v. Port- 
land, 71 Or, 421, 141 P 167, 142 P 827, 
LRA1915D 772; Hughes v. Portland, 
53 Or. 370, 100 P 942; Duniway v. 
Portland, 47 Or. 103, 81 P 945. 

Pa.—Rubright v. Pittsburgh, 147 
Pa, 355, 23 A579; Gray v. Pittsburgh, 
147 Pa. 354, 28 A 895; Bingaman v. 
Pittsburgh, 147 Pa. 358; 28 A’) 895; 
Whitney v. Pittsburgh, 147 Pa. 351, 
23 A 395, 30 AmSR 740; Donley v. 
Pittsburgh, 147 Pa. 348, 23 A 394, 30 
AmSR 738; Charleroi Borough v. Bai- 
ley, 54 Pa. Super. 331. 

Tex.—Booth v.. Uvalde Rock As- 
phalt Co., (Civ. A.) 296 SW 345. 

Wash.—McNamee v. Tacoma, 24 
Wash. 591, 64 P 791; Frederick v. 
attle, 13 Wash. 428, 43 P 364. 

W. Va.—Elkins v. Harper, 82 W. 
Va. 377, 95 SE. 1033. 

Wis.—Schintgen v. La Crosse, 117 
Wis. 158, 94 NW 84; Sanderson vy. 
Herman, 108 Wis. 662, 84 NW 890, 85 
NW 141; Dean vy. Borchsenius, 30 
Wis. 236; Mills v. Charleton, 29 Wis. 
400, 9 AmR 578. 

85. Schneider Granite Co. v. Gast 
Realty, etc., Co., 245 U. S. 288, 38 SCt 
125, 62 L. ed. 292 [aff 269 Mo. 561, 191 
SW 689]; St. Louis, ete., Land Co. v. 
Kansas City, 241 U. S. 419, 36:SCt 
647, 60 L. ed. 1072; Lombard v. West 


SCt 507, 45 L, ed. 731; Bellingham 
Bay, etc., R. Co. v. New Whatcom, 172 
U. S. 314, 19 SCt 205, 43 L. ed. 460; 
Spencer v. Merchant, 125 U. S, 345, 
8 SCt 921, 81.1: +ed, 763. 

86. Baltimore v. Ulman, 79 Md. 
469, 30 A 43. [aff 165 U. S. 719 mem, 
17 SCt 1001 mem, 41 L. ed. 1184 
mem]; Brown vy. Silverton, 97 Or. 441, 
190 P 971; Hughes y. Portland, 53 Or. 
370, 100 P 942; Kadderly v. Portland, 
44 Or. 118, 74 P 710, 75 P 222; Booth 
v. Uvalde Rock Asphalt Co., (Tex. 
Civ. A.) 296 SW 345; McNamee v. 
Tacoma, 24 Wash. 591, 64 P 791. 

87. Booth y. Uvalde Rock Asphalt 
Co., (Tex. Civ. A.) 296 SW 3465. 

88. Duniway v. Portland, 47 Or. 
103, 81 P 945; Schintgen vy. La Crosse, 
117 Wis. 158, 94 NW 84. 

89. Manley v. Emlen, 46 Kan. 655, 
27 P 844; Newman v. Emporia, 41 
Kan. 583, 21 P 593; Booth v. Uvalde 
Rock Asphalt Co., (Tex. Civ. A.) 296 
SW 345; Schintgen v. La Crosse, 117 
Wis. 158, 94 NW 84. 

90.. State v. Newark, 34 N. J. L. 
236 (these statutes do not render 
valid former assessments declared il- 
legal by the courts and set aside, but 
leave that judgment untouched and 


‘order a new and independent assess- 


ment to be made). 

91. Lord v. Salem, 282 Fed. 720; 
Brown vy. Silverton, 97 Or. 441, 190 P 
971; Booth v. Uvalde Rock Asphalt 
Co., (Tex. Civ. A.) 296 SW. 345. 

92. West Chicago Park Comrs, v. 
Sweet, 167 Ill. 326, 47 NE 728. 

93. In re Union College, 129 N. Y. 
808, 29 NE 460, 

94. Tingue v. Port Chester,'101 N. 
Y. 294, 4 NE 625. 

95. Power to delegate see supra 
§ 3336. 

96. See supra § 2811. 

97. Weld v. Peo., 149 Ill. 257, 36 
NE 1006; Union St. R. Co: v. New 
Bedford, 253 Mass. 314, 149 NE 46; 
Cook v. Portland, 97 Or. 610, 190 P 
726; Hotchfeld v. Portland, 97 Or. 572, 
190 P 725, 192 P 911; Brown v. Port- 
land, 97 Or, 600, 190 P 722; Schintgen 
v. La Crosse, 117 Wis. 158, 94 NW 84. 


99 NE 924 (a new assessment of 
property which for any reason has 
escaped its just share of an improve- 
ment cannot be made unless specially 
provided for by a valid statute). 

99. See cases infra notes 1-4. 

1. Stotts-v. Meese, 89 Cal. A. 334, 
EUS) Pete. 

2. Dyer v. Scalmanini, 69 Cal. 637, 
11 P 327; Himmelmann y. Cofran, 36 
Cal. 411. 

3. Pittsburgh, etc., R: Co. v. Taber, 
(Ind.) 77 NE 741; Hibben v. Smith, 
158 Ind. 206, 62 NE 447; Woodhouse 
v. Burlington, 47 Vt. 300; State v. 
Seattle, 42 Wash. 370, 85 P 11. 

4 S. M. Bernard Co. v. Los An- 
geles, 18 Cal. A. 626, 124 P 88. 

5. Construction of assessment 
statutes see supra § 2823. 

6. Bekkedal v. Viroqua, 183 Wis. 
176, 196 NW 879, 197 NW 707; Dean 
v. Charlton, 27 Wis. 522. 

7. Lord v. Bayonne, 65 N. J. L.. 
127, 46. A 701. [aff 65 N. J. L,, 686, 
48 A 1118]; Elizabeth v. State, 45 N. 
J. L. 157; Wagoner v. La Grande, 89 
Or, 192, 173. P 305; Nottage v. Port- 
ea) 35 Or. 539, 58 P 883, 76 AmSR 

8. Of assessment statutes see su- 
pra. §§ 2826, Rs 

9. Holliday v. Atlanta, 96 Ga. 377, 
23 SE 406; Gast Realty, ete., Co. v. 
Schneider, 296 Mo. 687, 246 SW 177; 
St. Louis v. Clemens, 52 Mo. 133. 

[a] Particular provisions con- 
strued.—L. (1917) p 391 [now Rey. 
St. (1919) §§ 8661-8667], empowering 
cities to assess or reassess private 
property for the value of local im- 
provements and to create new assess- 
ment districts, if necessary, where 
the original assessment for such im- 
provements has been adjudged in- 
valid in whole or in part, is retro- 
spective in character, within the pro- 
hibition of Const. art 2 § 15, provid-: 
ing that no ex post facto law retro- 
spective in its operation can be 
passed, and art 12 § 19, providing 
that the general assembly shall pass 
no law which imposes on a munici- 
‘pality a new liability in respect of: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 3342-3345] 


assessment statutes may be, and generally are, g given 
a retroactive operation as to assessments originat- 
ing prior to their passage,!° and may include in 
their terms assessments which have been set aside 
by the court as well as those which have not been 
Other statutes, however, have been so 
construed as to limit by their provisions. the power 
to make reassessments to those which should be 
set aside or held illegal after the passage of the 


passed on.14 


statutes.?? 


[§ 3343] (c) Continuing Nature of Power. 
the case of original assessmentst? the power con- 
ferred by reassessment statutes is very generally 
held to be a continuing power which is not ex- 
hausted by a single attempt to make a reassess- 
ment, but the council may continue to exercise the 
granted power until a valid and enforceable assess- 


ment is made.!4 


[§ 3344] f. Extent and Limits of Power To Re- 
Inasmuch as the power of 
a municipality to make a reassessment for local 


assess—(1) In General. 


transactions or considerations oO. 
passed. Gast Realty, etc., 
Schneider, 296 Mo. 687, 246 sw 477. 

10. U. S.—Seattle v. Kelleher, 195 
U. S. 351, 25 SCt 44, 49 L. ed. 232; 
Spencer v. Merchant, 125 U, S. 345, 
8 SCt 921, 31 L. ed. 763. 
-~ Cal.—Hall v. Fairchild-Gilmore- 
Wilton Co., 66 Cal. A. 615, 227 P 649. 

Tll.— Lincoln v. Harts, 266 Ill. 405, 
107 NE 725; West Chicago Park 
eur Vv. Sweet, 167 Ill. 326, 47 NE 
7 

Iowa.—Tuttle v. Polk, 84 Iowa 12, 
50 NW 388. 

Md.—Baltimore v. Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S. 719 mem, 


17 SCt 1001 mem, 41 L. ed. 1184 
mem]. 

Mich.—Brevoort v. Detroit, 24 
Mich. 322. 

Minn.—In re Piedmont Ave., 59 


Minn. 522, 61 NW 678; Carpenter v. 
St. Paul, 23 Minn. 232. 

N. J.—Fountain v. Newark, 57 N. 
J. Eq. 76, 47 A 212; Elizabeth v. State, 
AHUN SS. TUES Ts 

NY M—Tifftt v. > Buffalo; 82 “N.Y. 
204; In re Van Antwerp, 56 NY Yeiodis 
Howell v. Buffalo, 37 N. Y. 267, 4 
Transcr. A, 505 

Oh.—Page v. Columbus, L54Ohs7 Cir: 
ct. N. S. 40, 38 On. Cir) Ct.202 [aff 
$6 Oh. St. 333 mem, 99 NE 1123 mem]. 

-Or.—Brown v. Silverton, 97 Or. 441, 
190 P 971; Wagoner v. La Grande, 89 
Or, 192, 173 P 305; Murray v. La 
Grande, (a Bi ek 598, L49) PM LOLI: 
Hughes v. Portland, 53 Or. 370, 100 
P 942; Kadderly v. Portland, 44 Or. 
118, 714 E140) 975—P 222" Nottage v. 
Portland, 35 ‘Or. 539, 58 P 883, 76 
AmSR 513. 

W. Va.—Elkins vy. Harper, 
Va. 377, 95 SE 10338. 

“Tf the defect consisted in some ir- 
regularity of proceeding, or in some 
oversight in the law itself, in conse- 
quence of which a just and equitable 
claim had failed to be legally im- 
posed, there can be no good reason 
why the legislature should not retro- 
spectively supply the oversight or 
eure the irregularity.’ Brevoort v. 
Detroit, 24 Mich, 322, 326. 

[a] ‘Reasons for rule.—(1) The 
rule that a statute should not be con- 
strued to operate retroactively unless 
the legislative intent that it should 
operate is clearly apparent does not 
apply to curative acts intended to 
give effect to transactions which are 
not effective because of neglect of 
some requirement of law. Hall _ v. 
Fairchild-Gilmore-Wilton Co., 66 Cal. 
A. 615;°227: P 649. . (2) In enacting 
legislation of this sort, the legisla- 
ture does not violate the duty to re- 
strict the municipality in the power 
of assessment, since the assessment 
has been in reality made by the leg- 
islature itself, leaving all-the restric- 
tions upon municipal action_ in: any 


82-W. | 
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improvements is purely statutory,!® it cannot be 
exercised on any ground or under any other cir- 
cumstances than those enumerated by the statute 
conferring the power.1¢ 
exists where the legislature was without céonstitu- 
tional power to make or to authorize the making 
of the original assessment.1” 

Under the statutes of New Jersey a reassessment 
is permissible not only in cases where a valid assess- 


And no power to reassess 


ment could have been made at the time it was 


As in 


attempted, but also in cases where such valid assess- 
ment could have been made at the time when the 
supreme court pronounced its judgment in review- 
ing the defective assessment.1® 

[§ 3345] (2) Irregularities in Mode of Procedure. 
Under nearly all reassessment statutes, regardless 
of differences in phraseology, a reassessment may 


be ordered where the original assessment is un- 


sessment.?9 


other or future assessment un- 
touched. Tifft v.: Buffalo, 82 N, Y. 


204. 

[b] Particular provision held to 
operate retrospectively. — Amend- 
ments of 1917 to Silverton Charter, 
enacted by adding §§ 135-138 thereto, 
providing for reassessment, where as- 
sessment for special improvement 
“which has heretofore or which may 
hereafter be made,” are construed to 
operate retrospectively and to affect 
invalid assessment levied prior to 
amendment. Brown vy. Silverton, 97 
Or. 441, 190 P 971. } 

[e] Tn Nebraska a statute provid- 
ing that all defects in special assess- 
ments levied in cities of the metro- 
politan class subsequent to a desig- 
nated date should be cured, and the 
taxing officers authorized to relevy 
all such uncollected assessments, did 
not by its own force deprive the of- 
ficers of the authority to relevy spe- 
cial assessments levied prior to that 


‘date. Byron Reed Co. v. Omaha, 88 
Nebr. 828, 130 NW 748. 

11. In re Piedmont Ave. East, 59 
Minn. 522, 61 NW 678. 

12. Tingue v. Port Chester, 101 
N. Y. 294, 4 NE 625. 

13. See supra § 2810. 

14. Brevoort v. Detroit, 24 Mich. 
322; State v. Ramsey County Dist. 


Ct., 77 Minn. 248, 79 NW 971; Hughes 
v. Portland,-63 Or. 370, 100.P 942. 

15. See supra § 3340. ! 

16." Cal.—Ede v: Cuneo, 126 Cal. 
167, 58 P 538; Gray v. Richardson, 6 
Cal. Unrep, Cas, 200, 55 P 603. 

Ill.—Peo. v. Hayes, 258 Ill. 243, 101 
NE 549; Lincoln v. Harts, 256 Ill. 253, 
99 NE 10387. 

Iowa.—Martin v. Oskaloosa, 126 
Iowa 680, 102 NW 529, 8 AnnCas 651. 

Mass.—Union St. R. Co. v. New 
Bedford, 253 Mass. 314, 149 NE 46. 

N. J.—Winkler v. West Hoboken, 
ONS di a, 406. 

Okl.—Enid v. Gensman, 76 Okl. 90, 
18f P 308, 

Or.—Murray v. La Grande, 76 Or. 
598, 149 P 1019. 

Pa.—Charleroi 
54 Pa. Super. 331 


Borough vy. Bailey, 


Wash.—Eggerth: v. Spokane, 91 
Wash. 221, 157 P 859. 
Wis.—Bekkedal v. Viroqua, 183 


Wis. 176, 196 NW 879, 197 NW 707. 
fa] Thus (1) under a charter pro- 
viding that if an assessment is set 
aside by order of court, the council 
may cause a new one to be made “in 
like manner for the same purpose” 
for the collection of the amount so 
assessed, a reassessment cannot be 
made where an improvement was 
made without notice required by stat- 
ute because when the improvement 
is already made, it is impossible to 
make a reassessment “in like manner 
for the same purpose” as required by 
the charter. Murray v. La Grande, 76 


enforceable because void or defective for irregulari- 
ties in the mode of procedure in making the as- 
This principle has been applied in a 


Or. 598, 149 P 1019. -(2)-A statute, 
authorizing» a second assessment 
where a suit to foreclose a lien for 
street work has been defeated by 
some defect in the prior assessment, 
does not apply when such a suit is 
defeated by any defects other than in 
making the assessment. Gray v. 
Richardson, 6 Cal. Unrep. Cas. 200, 
55 P 603. (3) A statute, providing 
for reassessment when an assessment 
is invalid because of a “defective or 
void assessment of benefits and dam- 
ages,” is applicable only where the 
proceedings are invalid because of a 
defective or void assessment of bene- 
fits and damages, and not when the 
entire proceeding is void because of 
the council’s failure to establish the 
grade.of the street improved. Bekke- 
dal v. Viroqua, 183 Wis. 176, 196 NW 
879, 197 NW_ 707. 

17. See supra § 3336; 
§ 3349 

18. ‘Phillips v. Longport, 90 N. J. 
L., 212, 100 A 192; Brewer vy. Eliza- 
beth, 66) Ne Tai Ds 547, 49 A 480; Brown 
Vv. Union, 65 N. J. L. 601, 48-A. 562.. 

19. U. S—Seattle v. Kelleher, 195 
U. S. 351, 25 SCt 44, 49 DL. ed. 232; 
Spencer v. Merchant, 125 U.'S: 345, g 
SCt.921, 31 Lived: 763; Lord vy. Salem, 
282 Fed, 720. 

Cal.—Tibbits Pac. Co. v. Firth, 53 
Cal. A. 771, 200 P' 976. 

D. C.—District of Columbia vy, 
Allen,-15 App. 70 [aff 181 °U. S..402, 21 
SCt 609, 45 L. ed. 921]; District. of 
Columbia v. Wormley, 15 App. 58 [aff 
a on? S. 402, 21 SCt 609, 45 L. ed. 

Ill—Markley v. Chicago, 190 Tl. 
276, 60 NE 512; Peo. v. Pontiac, 185 
Ill. 487, 56 NE 1114; West Chicago 
Park Comrs, v. Farber, 171 Ill. 146, 
49 NE 527; Gurnee v. Chicago, 40 Ill. 
165; Alton v, Foster, 74 Ill A. 511 
[aff 173 Tll. 587,51 NE 761. 

Ind.—Pittsburgh, ete., R. Co. v. 
Taber, 168 Ind. 419, 77 NE 741, 11 
AnnCas 808; Reeves v. Grottendick, 
131 Ind, 107, 830 NE 889; Southern R. 
Co. v. Huntingburgh, 81 Ind. A. 279, 


and infra 


143 NE 294; Curless v, Watson, 54 
Ind. A. 110, 100 NE 576; Helm y. 
Witz, 35 Ind. 131, 73 NE 846. 


Iowa.—Gill v. Patton, 118 Iowa 88, 
91 NW 904; Tuttle v. Polk, 84 Iowa 
12, 50 NW 38. 

Kan.—Manley v. Emlen, 46 Kan. 
655, 27 P 844; Emporia v. Bates, 16 
Kan, 495; Emporia v. Norton, 13 Kan. 
569, ' 
La.—Minden v. Glass, 132 La. 927, 
61_S 874. 

Md.—Baltimore v. Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S: 719 mem, 
17 SCt 1001 mem, 41 L. ed. 1184 
mem]. 

Mass.— Warren v. °Bo St. 
Comrs., 187 Mass. 290, ‘72 Nu “022, 

Mich.—Weber v. Detroit, 158 Mich: 
149, 122 NW 570%: Corliss v- ‘Highland 
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wide variety of cireumstances,”° and has been held 
to authorize a reassessment where the board of 
assessment failed to assess against the lots, the dam- 
ages arising from the alteration of the established 
grade of the street improved;7! where the assess- 
ment commissioners’ report was not accompanied, 
as required by statute, by a map showing the land 
damaged or benefited by street improvements ;”* 
where there was a failure to fix the valuation of 
complainant’s property in assessing a special tax 
for condemnation proceedings ;** where property not 
assessable was included in the assessment ;?+ where 
property which should have been assessed was omit- 
ted from the assessment;?° where the assessment 
exceeded the statutory limit;?° where the assessment 
is in excess of benefits;77 where the owner of prop- 
erty assessed was incorrectly named ;** where there 
was a disregard of the requirements of the statutes 
that the work should be done by contract and that 
proposals for the work of improvement should be 
invited by advertisements in daily newspapers;*° 
where there was a failure to require the contract 
for the improvement to be let to the lowest bidder 
and give notice of such letting;°° where there was 
a failure to describe,*+ or a defective or incorrect 
description of, the property to be assessed ;?? where 
some of the lots assessed were assessed en masse ;** 
where the assessment failed because no apportion- 
ment was provided for by the act under which it 
was made;** where the resolution apportioning the 
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amounts to be paid by the city and by the assess- 
ment district did not declare that the amounts were 
assessed as a just proportion of the amount awarded 
by the jury;** where the municipality failed prop- 
erly to apportion the costs of the improvement ;%* 
where the assessment was invalid by reason of the 
blending of legal and illegal items of cost;** where 
the assessment was invalid because no estimate of 
the cost of the improvement had ever been made;?® 
where the estimate was not made by the person 
named in the ordinance;*® where the estimate was 
irregular in not setting out the details sufficiently ;*° 
and where the order of appointment of commission- 
ers of assessment failed to recite that they were 
freeholders.41 Nevertheless, it has been held that, 
where a reassessment is authorized only when there 
has been an assessment made within the time limited 
by statute, no reassessment is permissible where 
the original assessment was not made within the 
statutory period.*? 

[§ 3346] (3) Want of Power To Make Original As- 
sessment—(a) In, General. Subject to the limita- 
tion that no reassessment can be authorized by the 
legislature or made by the municipality where the 
legislature was without constitutional power to 
make or to authorize the making of the original 
assessment,** it has generally been held that: a re- 
assessment may be made under proper statutory 
authorization, although there was, for any other 
reason than that just mentioned, an entire want of 


Park, 132 Mich, 152, 98 NW 254, 610, 
95 NW 416; Smith v. Detroit, 126 
Mich, 572, 79 NW 808; Brevoort v. 
Detroit, 24 Mich. 322. 

Minn.—In re Piedmont Ave. Hast, 
59 Minn, 522, 61 NW 678. 

Mo.—Fayette v. Rich, 122 Mo. A. 
145, 99 SW 8. 

Nebr.—S. D. Mercer Co. v. Omaha, 
76 Nebr. 289, 107 NW 565. 

N. J.—Franklin Soc. for Home 
Bldg. v. Haworth, 85 N. J, L. 533, 89 
A 772; Breuer v. Elizabeth, 66 N. J. 
L, 547, 49 A 480. 

N. Y.—Tiftt v. Buffalo, 82 N. Y. 
204; Matter of Hollister, 96 App. Div. 
501, 89 NYS 518 [aff 180 N. Y. 518 
mem, 72 NE 1143 mem]. 

Oh.—Walsh v. Barron, 61 Oh. St. 
15, 55 NE 164, 76 AmSR’ 354; Uping- 
ton v. Oviatt, 24 Oh. St. 232 

Okl.—Oklahoma R. Co. v. ” Severns 


Pav. Co., 67 Okl. 206, 170 P 216, 10 
ALR 157. 
Or.—Fay v. Portland, 99 Or. 490, 


195 P 828; Wilson v. Portland, 87 Or. 
BO?) 169) P90, 171 F201: \Phippsiyv. 
Medford, 81 Or. 119, 156 P 787, 158 P 
666. 

Tex.— Texas Bitulithic Co. v. 
Henry, (Civ. A.) 197 SW 221; Galla- 
har v. Whitley, (Civ. A.) 190 Sw 757, 
759 [cit Cyc]. 

Vt.—Woodhouse v. Burlington, 47 
Vt. 300. 

Wash.—State v. Seattle, 42 Wash. 
370, 85 P 11; Frederick v. Seattle, 13 
Wash, 428, 43 P 364. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144-NW 1097, 147 NW 66; 
Burnham v. Milwaukee, 155 Wis. 90, 
143 NW 1067; Sanderson v. Herman, 
108 Wis. 662, 84 NW 890, 85 NW 141; 
Rork v. Smith, 55 Wis. 67, 12 NW 
408; Dean v. Borchsenius, 30 Wis. 
236; Dill v. Roberts, 30 Wis. 178. 

In these circumstances, it is said, 
“it is within the legislative discretion 
to adopt and confirm the result of the 
informal act, or to send back the 
matter to the municipality, with 
power to begin again and go forward 
in the mode prescribed by the orig- 
inal authority.” Tifft v. Buffalo, 82 
N. Y,. 204, 

“The assessment of betterments 
under statutes of this kind is simply 


a mode of special taxation to meet 
the expenses of government'in mak- 
ing public improvements which spe- 
cially benefit particular property. If 
the other necessary conditions exist, 
such taxation may be authorized 
after, as well as before, the expend- 
iture’ is incurred. ... This proposi- 
tion includes, of course, the author- 
ization of a re-assessment to take 
the place of one which is void for ir- 
regularity or error.” Warren v. Bos- 
ton St. Comrs., 187 Mass. 290, 292, 72 
NE 1022. 

[a] Defects in assessment pro- 
ceedings as distinguished from pro- 
ceedings for making the improve- 
ment, although jurisdictional in char- 
acter, may be cured under the provi- 
sions. of a proper assessment law. 
Schintgen v. La Crosse, 117 Wis. 158, 
94 NW 84, 

20. See cases infra this section. 

21. Sanderson y. Herman, 108 Wis. 
662, 84 NW 890, 85 NW 141. 

22. Franklin Soc. for Home Bldg. 
v. Haworth, 85 N. J. L. 533, 89 A 772. 

23. Weber v. Detroit, 158 Mich. 
149, 122 NW 570. 

24. Fay v. Portland, 99 Or. 490, 
195 P 828; Inner-Circle Property Co. 


v. Seattle, 69 Wash. 508,:°125 P 970. | 


25. Helm v. ‘Witz, 35. Ind. A. 131, 


73 NE 846; Upington v. Oviatt, 24 
Oh. St. 232.’ 
26. Corliss v. Highland Park, 132 


Mich. 152, 93 NW 254, 610, 95 NW 
27. Walsh v. Barron, 61 Oh. St. 15, 


55 NE 164, 76 AmSR 354. 
28. Reeves v. Grottendick, 131 Ind. 
107, 30 NE 889; Curless v. Watson, 54 


Ind. A, 110, 100 NE 576; Texas Bitu- 
lithic Co. v. Henry, (Tex. Civ. <A.) 
197 SW 221. 


29. Warren v. Boston St, Comrs., 
187 Mass. 290, 72 NE 1022. 
asa. ig v. Borchsenius, 80 Wis. 

“Whatever in the form and mode of 
proceedings not going to the ground- 
work and justice of the tax which has 
failed, the legislature might have dis- 
pensed with in the first instance, the 
same dispensation may be granted 
afterwards. It may dispense with 
the giving of a notice where that was 


.exercise of the taxing power. 


made necessary, or with the exposing 
of work to competition by receiving 
bids and awarding it to the lowest 
bidder, where that was required, or 
with other like informalities in the 
proceedings to make an assessment 
or levy a tax. These things, though 
in general very expedient and wise, 
cannot be said to be essential to an 
It may 
be constitutionally exercised without 
them, and hence they may, in the dis- 
cretion of the legislature, be dis- 
pensed with.” Dean v. Borchsenius, 
supra. 

21... Oklahoma R. Co. v. Severns. 
Pav. Co., 67 Okl. 211, 170 P 220; Okla- 
homa R, Co. v. Severns Pav. Co., 67 
206, 170 P 216, 10 ALR 157. 

32. Gurnee vy. Chicago, 40 Ill. 165; 
Pittsburgh, etc., R. Co. v. Taber, 168 
Ind. 419, 77 NE 741, 11 AnnCas 808; 
Texas Bitulithic Co. v. Henry, (Tex. 
Civ. “AS 197SW 224. 

33. oat v. Patton, 118 Iowa 88, 91 


NW 
Aa: Brevoort v. Detroit, 24 Mich. 
35. Smith 120 Mich. 


v. Detroit, 

572, 79 NW 808. 

36. Minden vy, Glass, 132 La, 927; 
61 S 874; In re Piedmont Ave. Hast, 
59 Minn. 522, 61 NW 678; Franklin 
Soc. for Home Bldg. v. Haworth, 85 
N. J. L. 533,89 A 772. 

[a] As where an assessment for 
street improvement was made in part 
upon a front-foot basis and in part 
by guesswork with the result of dis- 
tributing a known amount of cost 
upon some property to the practical 
exclusion of others. Franklin Soc. 
for Home Bldg, v. Haworth, 85 N. J. 
Ly. 638,89 A ‘772. 

Shea "State v. Plainfield, 38 N. J. L. 
38. Emporia v. Bates, 16 Kan. 495. 
39. Markley v. Chicago, 790 oe, 

276, 60 NE 512. 

40. Manley y. Emlen, 46 Kan. 655, 
27 P 844, 

41. Brewer v. Elizabeth, 66 N. J. 
L. 547, 49 A 480. 

42. Union St. R. Co. v. New Bed- 
ford, 253 Mass, 314, 149 NE 46 

43. See supra § 3336; and 


ery infra 


ee, 
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power in the municipality to levy the original 

assessment.*4 
[§ 3347] (b) Failure To Take Steps Essential To 
Acquire Jurisdiction. By the provisions of many 
statutes, a reassessment may be made, although the 
original assessment was void because steps neces- 
sary to give the council jurisdiction of the subject 
matter were not taken.*® It has been so held where 
the improvement was made without the petition of 
property owners for the improvement required by 
statute,*® or on a petition of property owners which 
lacked the required number of signatures ;47 where 
there was a failure to create an assessment dis- 
trict,*® or properly to define the limits thereof ;*® 
or where the notice required by statute was not 
given.°° And reassessments under the circumstances 
enumerated were held to be authorized by statutes 
authorizing a reassessment when the original. assess- 
ment has been set aside ‘‘for any cause what- 
"peat or if, for any cause, the original proceed- 
Uw: Sisto daben v. Merchant, 


MUNICIPAL CORPORATIONS 


ment is invalid for failure to observe 


[44 C.J.] 773 


ing proved defective;°? or if an assessment be de- 
clared void because the proceedings of the council 
were ‘‘defective, irregular, or void, including among 
other things the want of jurisdiction;’’>? or if the 
municipality levied an assessment which is informal, 
illegal, irregular, or void for want of sufficient au- 
thority to make or levy the same, or ‘‘for any 
cause whatever.’’>+ However, as elsewhere shown, 
it is indispensable to the right to make a reassess- 
ment under these circumstances that the power 
should have been conferred by statute.°° And a 
statute providing that, if a special assessment shall 
be set aside or be invalid in whole or in part, the 
council may cause a new assessment to be made In 
the manner provided in the original assessment, 
which shall have the same force and effect as the 
original assessment, confers no right to make the 
reassessment where the original proceedings were 
void for want of jurisdiction.*¢ 

[§ 3348] (ce) Unconstitutional Statutes or Ordi- 


sessment statute is held to be op- 


125" U S. 345, 8 SCt 921, 31 L. ed. 763. 
C.—District of Columbia v. 
rie 15 App. 70 [aff 181 U.S. 402, 
21 SCt 609, 45 L. ed. 921]; District of 
Columbia v. Wormley, 15 "App. 58 [aff 
_ We Si2402; 276SCt- 609,45) Li ed. 

LE 
Ind.—Southern R. Co. v. Hunting- 
burgh, 81 Ind. A. 279, 143 NE 294. 
Kan.—Manley v. ‘Emlen, 46 Kan. 
655, 27 P 844. 
Md.—Baltimore v. Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S. 719 mem, 
a7 SCE 22001 annem, «41° Lj) ed. 1184 
mem]. 

Mich.—Thayer Lumber Co. v. Mus- 
kegon, 157 Mich. 424, 122 NW 189. 

Minn.—State v. Ramsey County 
Dist. Ct., 97 Minn. 147, 106 NW 306. 
Nebr. ” Wiese Vv. South Omaha, 100 
Nebr. 492, 160 NW 890. 

N. J.—Righter v. Newark, 45 N. J. 
L, 104. 

N. Y.—In re Van Antwerp, 56 N. Y. 
261; Lang v. Kiendl, 27 Hun 66. 

N. D.—Kvello v. Lisbon, 38 N. D. 
71, 164 NW 305. 

Oh.—Schmidt v. Elmwood Place, 15 
Oh. Cir. Ct. 351, 8 Oh. Cir. Dec. 113. 

Okl.—Enid v. Gensman, 76 Okl. 90, 
181 P 308. 

Or.—Brown v. Silverton, 97 Or. 441, 
190 P 971; Wagoner v. La Grande, 839 
Or. T98, 173° P 305; Wilson v. Port- 
land, 87. Or. 507, 169 P 90, 171 P 201; 
Phipps Vv. Medford, 81 Or. 119, 156 Zp 
787, 158 P 666; Nottage v. Portland, 
35 Or. £39, 58 P 883, 76 AmSR 513. 

Pa. “Chester v. Pennell, 169 Pa. 
300, 32 A 408; Chester City v. Black, 
132 Pa. 568, 19 A276, 6 LRA 802. 
Vt.— Woodhouse vy. Burlington, 47 
Vt. 300. 

Wash.—Nichols v. Spokane, 91 
Wash. 2385, 157 P 863; Eggerth v. 
Spokane, 91 Wash. 221, 157. 859; 
Kuehl v. Edmonds, 91 Wash. 195, 157 
P 850; State v. Seattle, 42 Wash, 370, 
8b. P 11; Lewis v. Seattle, 28 Wash. 
639, 69 P 393; Frederick v. Seattle, 13 
Wash. 428, 43 P 364. 

Wis. —Schintgen v. La Crosse, 117 
Wis. 158, 94 NW 84. 

[a] Remonstrance against making 
improvement.—A reassessment may 
be ordered where the council was 
without authority to make the im- 
provement because of the making of 
a sufficient remonstrance by the prop- 
erty owners affected. Brown y. Sil- 
-verton, 97 Or. 441, 190 P 971. 

[b] Absence of statutory author- 
ity.—(1) A reassessment may be 
levied to pay for an improvement for 
which, when the assessment was 
made, there was no statutory author- 
ity to levy an assessment as to part 
of the improvement and for which 
part the municipality had determined 
to pay by a general taxation. Seattle 
v. Kelleher, 195 U. S. 351, 25 SCt 44, 
49 Ll. ed, 232. (2) Under a statute 
providing that a reassessment shall 
be made when the original assess- 


any provision of law either in adopt- 
ing any part of the general city char- 
ter law or otherwise, a reassessment 
is authorized when the original as- 
sessment was invalid because the 
proceedings were conducted pursuant 
to a statute which was supposed to 
have been legally adopted but which 
was not so adopted by the city. 
Schintgen v. La Crosse, 117 Wis. 158, 
94 NW 84. 

[c] Insufficient resolution of in- 
tention to make improvement.—Under 
a statute authorizing reassessment 
where the original assessment is ad- 
judged invalid by any court for any 
reason, a reassessment may be or- 
dered where the original assessment 
was held void by the supreme court 
for want of jurisdiction of the coun- 
cil to make the improvement by rea- 
son of the insufficiency of the resolu- 
tion ordering it. Thayer Lumber Co, 
eG MpsRes on, 157 Mich, 424, 122 NW 


45. See statutory provisions, 

“If a jurisdictional act is a ‘dis- 
pensable act’ within the meaning of 
those words as here used, the rule, 
subject to certain possible excep- 
tions, is that the legislature can cure 
a defect, which has resulted from 
failure to do a dispensable jurisdic- 
tional act, by providing for a reas- 
sessment.” Brown v. Silverton, 97 
Or. 441, 455, 190 P 971. 

[a] Charter provision.—Cline v. 
Seattle, 13 Wash. 444, 43 P 367. 

46. State v. Ramsey County Dist. 
Ct., 97 Minn. 147, 106 NW 306; Jones 
v. Tonawanda, 158 N. Y. 438, 53 NB 
280; In re Van Antwerp, 56 N. Y. 261; 
Whitney v. Pittsburgh, 147 Pa, 351, 
23 A 395, 30 AmSR 740; Frederick v. 
Seattle, 13 Wash. 428, 43 P 364. 

“A petition might have been dis- 
pensed with by the legislature in the 
first instance, and hence the curative 
statute was within the constitutional 
power of the legislature to enact.” 
Kansas City v. Silver, 74 Kan. 851, 
852, 85 P 805. 

[a] Exception to rule. — Where, 
after the enactment of a general re- 
assessment statute, the legislature 
enacted a statute providing that local 
improvements in districts composed 
of disconnected streets or discon- 
nected groups of streets should be 
initiated by petition signed by the 
owners of sixty per cent of the lineal 
frontage and seventy-five per cent of 
the area of each of the subdistricts 
comprising the local district, a reas- 
sessment by a city council of a local 
improvement district composed of 
disconnected streets and disconnected 
groups of streets, after the first as- 
sessment was set aside because the 
improvement was not initiated by pe- 
tition of the property owners, was in- 
effective. Labusky v. Cle Elum, 124 
Wash. 78, 81, 213 P 474 (“It is at once 
apparent, of coursé, that if the reas- 


erative, the later statute is rendered 
nugatory. To escape its require- 
ments, all the city council would 
have to do in any instance is to do 
what it did do in this instance, ig- 
nore the requirements of the statute 
with reference to initiating the im- 
provement by petition of the property 
owners, proceed on its own initiative, 
and when its action is declared void 
by the courts, make a reassessment. 
But it is not to be supposed that the 
legislature intended by the enactment 
of the statute to do an idle and use- 
less thing; on the contrary, it must 
be presumed that it intended the act 
to be operative; that it intended, in 
the specified instance, that there 
could be no improvement at the ex- 
pense of the property owners unless 
such owners of themselves initiated 
the proceedings’’). 

47. Kansas City v. Silver, 74 Kan. 
851, 85 P 805; Nottage v. Portland, 35 
Or. 539, 58 P 883, 76 AmSR 513. 

48, Kvello v. Lisbon, 3S Ne eos 
164 NW 305; Wagoner v. La Grande, 
89 Or. 192, 173 P 305. 

49. Southern Re, Go...vi) Aunting- 
burgh, 81 Ind. A. 279, 143 NE 294; 
Wiese v. South Omaha, 100 Nebr. 492, 
160 NW 890; Triangle Traders v. 
Bremerton, 89 Wash. 214, 154 P 198. 

50. D. C.—District of Columbia Vv. 
Allen, 15 App. 70 [aff 181 U. S. 402, 
21 SCt 609, 45 L. ed. 921]; District of 
Columbia v. Wormley, 15 "App. 58 [aff 
Cn tae S. 402, 21 SCt 609, 45 L, ed. 

Kan.—Manley v. Emlen, 46 Kan. 
655, 27 P 844. 

Oh.—Schmidt v. Elmwood Place, 15 
Qh, Cir. Ct. 351, 8 Oh. Cir. Dec. are 

Or.—Phipps v. Medford, 81 Or, 119, 
156 P 787, 158 P 666. 

Vt.—Woodhouse v. Burlington, 47 
Vt. 300. 

Wash.—State v. Seattle, 42 Wash. 
310; 80% P 211. 

51. Triangle Traders v. Bremer- 
ton, 89 Wash. 214, 154 P 193; Fred- 
erick v. Seattle, 13 Wash. 438, 430, 


43 P 364. 
“The legislature intended to pro- 
vide for a reassessment in all cases 


where the assessment had been held 
to be void, whether for irregularities 
or for, want of prerequisites which 
went to the jurisdiction of the coun- 
cil to levy the assessment and to 
order the work done.” Frederick v. 
Seattle, supra. 

52. State v. Ramsey County Dist. 
Ct., 97 Minn. 147, 106 NW 306. 


53. Wiese v. South Omaha, 100 
Nebr. 492, 160 NW 890. 
54. Kansas City v. Silver, 74 Kan, 


851, 85 P.805. 


55. See supra § 3340. 

56. Bnid v. Gensman, 76 Okl. 90, 
181, P 308. 

[a] Failure to publish resolution 


of necessity.—The above principle 
has been applied where the council 
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nances—aa. In General. Subject to a limitation, 
elsewhere considered,” it has generally been held 
that, under competent statutory authority, reassess- 
ments may be made, although the original assess- 
ments were made under unconstitutional statutes*® 
or ordinanees,®® such as statutes®® or ordinances®? 
held unconstitutional for failure to provide for no- 
tice to, or hearing of, the landowners, statutes 
which provided a system for assessing property 
which was unconstitutional and void,®? statutes un- 
constitutional as being local and special legislation,®* 
statutes unconstitutional in so far as they related 
to the creation, functions, powers, and compensation 
of the board of viewers,** or statutes which failed 
to limit the amount which should be imposed upon 
a landowner to the actual benefits derived from the 
improvement;® or where the municipality was in- 
corporated under an unconstitutional statute.®® 
And a reassessment has been held to be authorized 
on the foregoing grounds where the statutes provide 
for reassessment when the assessment is set aside 
or declared void by any court,®’ or whenever ‘‘by 
reason of any illegality’’ any assessment shall be 
get aside.*® Nevertheless, in accordance with well 
settled principles elsewhere considered,® statutory 
authority for reassessment is necessary, and where 
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[§§ 3348-€ 
the original assessment was held void because made 
under an unconstitutional statute, the reassessment 
was not authorized by a statute authorizing a re- 
assessment where there had been defects invalidat- 
ing a prior assessment;7° such a statute, it was said, 
contemplates a valid authority to make the original 
assessment."t 
[§ 3349] bb. Absence of Legislative Power To 
Authorize Original Assessment. Where the legisla- 


ture was without constitutional power to authorize 
the original assessment, any attempted statutory 


' authorization to reassess for the same improvement 


or proceedings had thereunder for reassessment is, 
of course, ineffectual and void.7? 

[§ 3350] (d) Ordinances Void in Whole or in 
Part. The legislature may by appropriate legisla- 
tion authorize a reassessment for work done under 
an ordinance which is absolutely void,’* and re- 


assessments have been frequently sustained by the. 


courts under legislation of this character.** How- 
ever, in accordance with well settled general prin- 
ciples governing both. assessments’® and reassess- 
ments,’® no power to make a reassessment exists, 
where the original assessment was made under a 
void ordinance, in the absence of statutory au- 
thorization.”* 


3350 


failed to publish a resolution de- 
claring the improvement necessary 
as required by statute. Enid v. Gens- 
man, 76 Okl. 90, 181 P 308. 


57. See supra § 3346; and infra 
§ 3349. ‘ 
58. U. S.—Spencer v. Merchant, 


125 U. S. 345, 8 SCt 921, 31 L. ed, 7638. 

N. J.—Righter v. Newark, 45 N. J. 
L. 104; State v. Elizabeth, 40 N. J. L. 
278. 

N. Y.—lLang v. Kiendl, 27 Hun 66. 

Pa.—Chester v. Pennell, 169 Pa. 
300, 32 A 408; Donley v. Pittsburgh, 
147 Pa. 348, 23 A 394, 30 AmSR 738; 
Chester City v. Black, 132 Pa. 568, 19 
A 276, 6 LRA 802. 

Wash.—Lewis v. Seattle, 28 Wash. 

639, 69 P 398; State v. Ballard, 16 
Wash. 418, 47 P 970. 
59, Baltimore v. Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S. 719 mem, 
17 SCt 1001 mem, 41 L. ed, 1184 
mem]. 

60. Spencer v. Merchant, 125 U. 5. 
345, 8 SCt 921, 31 L. ed. 763; State v. 
Blizabeth, 40 N. J. L. 278; Lang v. 
Kiendl,; 27 Hun (N. Y.) 66. 

61. Baltimore v. Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S. 719 mem, 
17 SCt 1001 mem, 41 L. ed. 1184 


ao Lewis v. Seattle, 28 Wash. 639. 
69 P 393. 

63. Chester City v. Black, 132 Pa. 
568, 19 A 276, 6 LRA 802. 

64. Rubright v. Pittsburgh, 147 
Pa. 355, 23 A 579; Gray v. Pittsburgh, 
147 Pa. 354, 23 A 395; Bingaman v. 
Pittsburgh, 147 Pa. 353, 238 A 395; 
Whitney v. Pittsburgh, 147 Pa. 351, 
23 A 395, 30 AmSR 740; Donley v. 
Pittsburgh, 147 Pa. 348, 23 A 394, 30 
AmSR 738. 


65. Righter v. Newark, 45 N. J. L. 
104, 
66. Chester v. Pennell, 169 Pa. 300, 


82 A 408; State v. Ballard, 16 Wash. 
413 47 P! 970. 
67. State v. Ballard, supra. 


68. State v. Elizabeth, 40 N. J. L. 
278. 
69. See supra § 3340. 


70. Milwaukee Electric R., etc., 
Co. v. Shorewood, 181 Wis. 312, 1938 
NW 94 (statute unconstitutional be- 
cause not based on benefits). 


71. Milwaukee Hlectric R., ete., 
Co. v. Shorewood, supra. 
72. Boettger v. Two Rivers, 157 


Wis. 60, 144 NW 1097, 147 NW 66; 
Schintgen v. La Crosse, 117 Wis, 158, 
94 NW 84; Rork v. Smith, 55 Wis. 67, 
12 NW 408; Dean v. Borchsenius, 30 


Wis. 236; Dill v. Roberts, 30 Wis. 178. 

[a] As otherwise expressed, ‘‘an 
expense which was not legally capa- 
ble of being assessed against private 
property originally cannot be made 
a charge against such property by 
reassessment proceedings. This would 
be confiscation, not reassessment.” 
Schintgen v. La Crosse, 117 Wis. 158, 
163, 94 NW 84. 

[b] Rule applied.—(1) The reas- 
sessment may not be authorized or 
made for work done in constructing 
an improvement where the con- 
tractor failed and refused to do the 
work in accordance with the plans 
and specifications adopted by the 
proper authorities but the work was 
done according to a plan of his own." 
“As well might the municipal au- 
thorities attempt to assess or levy a 
tax without any improvement having 
been directed.” Rork v. Smith, 55 
Wis. 67, 79,12 NW 408. (2) So it has 
been said that an assessment void 
because imposed for purposes not 
within the taxing power of the legis- 
lature, as for instance, to aid an in- 
dividual or association to build a mill 
or hotel, cannot be aided by a statute 
for its reassessment. 
30 Wis, 178. 

73. %Ill—Winnetka v. Taylor, 301 
Ill. 147, 1838 NE 6538; Lincoln v. Harts, 
266 Ill, 405, 107 NE 725. : 

Md.—Baltimore v. Ulman, 79 Md. 

South Omaha, 100 


469, 30 A 43. 
Nebr.—Wiese v. 
Nebr. 492, 160 NW 890. 
Oh.—Bailey v. Zanesville, 20 Oh. 
Cir, Ct: 236, 11 °Oht) ‘Cir: Dec. 20: 
Okl.—Norman vy, Allen, 47 Okl. 74, 
147 P 1002. 
169 


Pa.—Chester City v. Pennell, 
Pa, 300, 32 A408. 

[a] Rule applied in case of -ordi- 
nance void: (1) Because passed by a 
municipal council of a city incorpor- 
ated under an unconstitutional stat- 
ute (Chester City v. Pennell, 169 Pa. 
300, 82 A408) (2) or because the 
ordinance creating the assessment 
district failed properly to define its 
limits (Wiese v. South Omaha, 100 
Nebr. 492, 160 NW 890), (8) or failed 
to make provision for notice and 
hearing (Baltimore v, Ulman, 79 Md. 
469, 30 A 43 [aff 165 U. S. 719 mem, 
17 SCt 1001 mem, 41 L. ed. 1184 
mem]), (4) or failed to provide, as 
required by statute, that property 
owners shall have the privilege of 
paying assessments against their 
property without interest within 


Dill v. Roberts, | 


thirty days from the passage of the 
ordinance (Norman y,. Allen, 47 Okl. 
74, 147 P 1002). (5) Because the 
ordinance assessed land in bulk for 
a depth greater than the average 
depth of the lots in the neighborhood 
and for an amount greater than the 
average valuation of the lots in the 
neighborhood. Bailey v. Zanesville, 
20 Oh. Cir. Ct. 236, 11 Oh. Cir. Dec. 20. 


74 See cases supra note 73. 
75. See supra § 2811. 
76. See supra § 3340. 


77. Charleroi Borough y. Bailey, 


54 Pa. Super, 331. 
{a] In Tlinois.—(1) Under a for- 
mer. Statute of Illinois; providing 


that when an assessment is set aside 
a reassessment may be made for 
work already done in good faith, un- 
der a prior ordinance providing that 
the improvements shall be paid for 
by a special tax, a _ reassessment 
might be levied providing the ordi- 
nance under which the improvement 
was made was not a nullity but 
merely defective or insufficient. Peo: 
v. Hayes, 258 Ill. 248, 101 NE: 549; 
Geneseo v. Schultz, 257 Ill. 273, 100 
NE 926; Lincoln v. Harts, 256 Ill. 253, 
99 NE 10387; Chicago v. Clark, 233 111. 
404, 84 NE 363; Chicago v. Gage, 232 
Ill. 169, 88 NE 663; Peo. v. Pontiac, 
185 Ill. 437, 56 NE. 1114; Foster v. 
Alton, 173 Ill. 587, 51 NE 76. [aff 74 
Ill. A. 511]; West Chicago Park 
Comrs. v. Farber, 171 Ill. 146, 49 NE 
427; Freeport St. R. Co. v: Freeport, 
151 Ill. 451, 38 NE 137; East St. Louis 
v. Albrecht, 150 Ill. 506, 37 NE 934; 
McGarry v. Wilmette, 222 Ill; A. 218 
Laff 303 Tll. 147, 185 NE 96]; Alton v. 
Foster, 74 Ill. A..511 [aff 173) Ill. 587, 
51 NE 76] (on the theory that an 
ordinance existed’ when the work was 
done, although a part or section of 
the ordinance was invalid). (2) On 
the other hand, under this statute, 
where the original ordinance was 
absolutely void—a mere nullity—, it 
must be considered that there was 
no ordinance'in existence at the time 
the work was done and in that event 
no reassessment could be levied. 
Peo. v. Hayes, 258 Ill. 243, 101 NE 
549; Lincoln v. Harts, 256 Ill. 253, 99 
NE 1037; Waukegan v. Lyon, 253 Ill. 
452, 97 NE 848; Chicago v. Hulbert, 
205 Ill. 346, 68 NE 786; Connecticut 
Mut.* Lo Ins: Co. -v.: Chicago, 185° Tl. 
148, 56 NE 1071; East St. Louis v. 
Albrecht, 150 Ill. 506, 37 NE 934; 
Chicago v. Wright, 80 Ill. 579; Mc- 
Garry v. Wilmette, 222 Ill. A. 218 [aff 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3351-3355} 


[§ 3351] (e) Void Contracts. Under proper 
statutory authorization, a reassessment may be had 
where the original assessment has been set aside 
or annulled because the contract under which the 
improvement was made is for any reason void."® 
The contract does not require validation, if such 
a thing were possible, in order that a reassessment 
may be valid.’® And the power has been held to 
be properly exercised under statutes or charters 
authorizing a reassessment where the original assess- 
ment is ‘‘for any cause whatever’’ set aside or 
declared void,’° where the assessment has been ‘‘set 
aside, annulled, or declared void, ete.,’’8! and when- 
ever, by reason of an alleged nonconformity to any 
law or ordinance or by reason of any omission or 
irregularity, the special tax or assessment is either 
invalid or its validity is questioned.6? And a re- 
assessment is authorized where the statute provides 
that the city authorities ‘‘shall’’ proceed to make 
a new assessment when the original assessment is 
invalid because the work has been done without 
‘authority of law.’’5? 

[§ 3352] g. Property Liable on Reassessment. 
Without mentioning any particular statutory pro- 
vision as a basis therefor, it has been held. that 
in making a reassessment for a local improvement 
the imposition may be either upon the same prop- 
erty®* or upon part of the same property,®® or it 
may include other property.®® It has been held that, 
if the validity of the reassessment can be ques- 
tioned because the original ordinance limited the 
assessment to contiguous property while the re- 
assessment ordinance provides for an assessment 
upon all property benefited, such objection would 
be available only to an owner whose property was 
not included in the terms of the original ordinance.®* 

Creation of new district. Under the statutory 
provisions in some jurisdictions governing reassess- 
303 Ill. 147, 135 NE 96]. (3) But 
this statute has been changed by 
amendment, so that it now expressly 
authorizes a new assessment if any 
special assessment has been declared | 


void for any reason whatever and 
this, it was held, includes the reason 


a reassessment.” 


113 NW 419. 
[b] 
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spectively validate by providing for 
. sse Cawker v. Central 
Bitulithic Pav. Co., 133 Wis. 29, 34, 


Rule applied: (1) Where the | 367 
council has never acquired jurisdic- 
tion to proceed with the improvement. 
Wagoner v. La Grande, 89 Or. 


[44 O.3.] 775 


ment proceedings,** the municipality on making a 
reassessment may establish a new district and in- 
clude in its boundaries all property benefited by 
the improvement whether embraced within the origi- 
nal district or not.89 : 

If the assessment is set aside as to one lot only, 
the other lots benefited may be reassessed provided 
the aggregate sum so assessed against any lot does 
not exceed its proportionate share of the benefits.% 

Deficiency caused by assessing property not lia- 
ble. Where property assessed for a local improve- 
ment was found not subject to assessment, because 
not benefited, other property in the district is sub- 
ject to further assessment to make up the deficiency 
eaused thereby.®! 

[§ 3353] h. Particular Acts or Omissions Affect- 
ing Reassessments®*—(1) Change of Ownership of 
Property. Alienation of the property assessed be- 


_ tween the time of the adjudication of the invalidity 


of the original assessment and the reassessment 


| does not affect the liability of the property to the 


operation of the reassessment.*? 

[§ 3354] (2) Agreements between Municipality 
and Property Owners.°* Where an agreement by 
the city not to assess property if the owner would 
accept judgment for nominal damages was carried 
into effect by judgment in condemnation proceed- 
ings, the city is precluded on the principle of res 
judicata from assessing the property as omitted 
property.°° 

[§ 3355] (8) Payment or Sale To Satisfy Invalid 
Assessment. Right to reassess parties paying. It is 
competent for the legislature to provide in a stat- 
ute authorizing reassessments that owners who have 
voluntarily paid the invalid assessments in full and, 
for that reason, cannot recover them back®® shall 
be exempt from reassessment.®* Independently of 
any such legislation, while there is some authority 
State v. Spokane County Super. Ct.; 
82 Wash. 37, 143 P 455; In re West- 


lake Ave., 40 Wash. 144, 82 P 279; 
Cline Vi Seattle, 13 Wash. 444, 43 P 


90. State v. Ramsey County Dist. 
Ct., 77 Minn. 248, 79 NW 971, , 
192, 91. Inner-Circle Property Co. v. 


that the ordinance under which the 
original assessment was levied was 
void. Winnetka v. Taylor, 301 Il. 
147, 133 NE 653; Lincoln yv. Harts, 266 
Tll. 405, 107 NE 725. 

[b] In Iowa (1) under a statute 
requiring an ordinance to authorize 
the municipality to make an improve- 
ment and providing for a reassess- 
ment when, by reason of any irregu- 
larity, any special assessment is ad- 
judged illegal, no valid reassessment 
can be levied if the improvement 
ordinance passed was entirely invalid 
jn all its parts. Martin vy. Oskaloosa, 
126 Iowa 680, 102 NW 529, 3 AnnCas 
651. (2) And the subsequent passage 
of an ordinance providing a valid 
method of assessment will not sus- 
tain the prior proceedings. Martin 
v. Oskaloosa, supra. 

7g. Tuttle v. Polk, 84 Iowa 12, 50 
NW 38; State v. Blue Earth County 
Dist. Ct., 102 Minn, 482, 113 NW 697, 
114 NW 654; St. Paul v. Mullen; 27 
Minn, 78, 6 NW 424; Wagoner v. La 
Grande, 89 Or. 192, 173 P 305; Burn- 
ham v. Milwaukee, 155 Wis. 90, 143 
NW 1067; Cawker v. Central Bitu- 
lithic Pav. Co., 133 Wis. 29, 113 NW 
419; Mills v. Charleton, 29 Wis. 400, 
9 AmR 578. 

[a] The principle on which the de- 
cisions proceed “is that the legisla- 
ture could in the first instance pro- 
vide for the levying of special -as- 
sessments for improvements made 
without any previous contract, and 
taxation which the legislature may 
originally jauthorize it may retro- 


| fore advertising for bids. 


173 P 305. (2) Where the council 
failed to determine the kind and 
quantity of material to be used be- 
Tuttle v. 
Polk, 84 Iowa 12, 50 NW 38. (8) 
Where the contract was illegally let. 
St. Paul v. Mullen, 27 Minn. 78, 6 NW 
424. (4) Where no assessment for 


| benefits and damages was made prior 


to the letting of the contract as re- 
quired by statute. Burnham vy. Mil- 
waukee, 155 Wis. 90, 148 NW 
1067. 

79. Cawker v. Central Bitulithic 
Pav. Co., 133 Wis. 29, 118 NW 419. 

80. State v. Blue Earth County 
Dist. Ct., 102 Minn. 482, 118 NW 697, 
114 NW 654. 

81. Wagoner v. La Grande, 89 Or. 
POBOVTIZe P 305, 

82. Tuttle v. Polk, 84 Iowa 12, 50 
NW 38. 

83. Cawker v. Central Bitulithic 
Pav. Co:, 1383 Wis. 29, 113 NW 419. 

84. Raymond v. Cleveland, 42 Oh. 
St. 522. 

85. Raymond v. Cleveland, supra. 

86.. Raymond v. Cleveland, supra. 

87. Farrell v. West Chicago Park 
Comrs., 182 Ill. 250, 55 NE 325 {aff 
181 U. S. 404, 21 SCt 609, 645, 45 L. 
ed. 916, 924]. 

88. See statutory provisions, 

g9. State v. Ramsey County Dist. 
Ct., 95 Minn. 508, 104 NW 553; Nich- 
ols v. Spokane, 91° Wash, 2385, 157 P 
863; Hggerth v. Spokane, 91 Wash. 
221, 157 P 859; Triangle Traders v. 
Bremerton, 89 Wash, 214, 154 P 193; 


Seattle, 69 Wash. 508, 125 P 970 (any 
other rule would practically defeat 
the power of reassessment). 

A oe Original assessment see supra 

93. U. S.—Seattle v. Kelleher, 195 
U.S. 351, 25 SCt 44, 49 L. ed. 282. 

Fla.—Anderson v. Ocala, 83 Fla. 
344, 91 S 182. 

Ky.—Richards v. Barber Asphalt 
Pav. Co., 156 Ky. 690, 161 SW 1104. 

Tex.—Booth v. Uvalde Rock As- 
phalt Co., (Civ, A.) 296 SW 345. 

W. Va.—Elkins v. Harper, 82 W. 
Va. 377, 95 SH 1038, 

[a] Reasons for rule.—(1) The 
principle relating to bona fide pur- 
chasers for value has no application, 
as liability to a tax cannot be gotten 
rid of by buying without notice. Se- 
attle v. Kelleher, 195 U. S. 351, 25 SCt 
44,49 LL. ed. 232. (2) Purchasers 
must take notice of the state’s power 
over the property which they buy. 
Elkins v. Harper, 82 W. Va. 377, 95 
SE 1033. (8) ‘The purchaser must 
be presumed to have taken the 
property with notice of the State’s 
power of taxation and could ob- 
tain no interest in the _ property 
against this known power.” Ander- 
son v. Ocala, 83 Fla. 344, 357, 92% 
S$ 182. 

94. Exempting property from as- 
sessment see supra §§. 2997-2999. 

95.. In re Patterson, 98 Wash. 334, 
167 P 924. 

96. See Payment [29 Cyc 1298]. 

97. Warren v. Boston St. Comrs.; 
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to the contrary,®® the general rule is that the fact 
that a property owner has paid an invalid assess- 
ment will not, on its being set aside, relieve him 
from liability on a reassessment for a greater 
amount to the extent of the difference between the 
two assessments;°® the city, it is said, is not es- 
topped by accepting such payment from collecting 
a greater sum than the amount so paid where it 
does not appear that the original assessment is equal 
to the full benefit the property may receive.°?” 
Nevertheless, in collecting the amount of the re- 
assessment, the amount paid on the original assess- 
ment must be refunded' or credited on the new 
assessment.” 

Right to reassess parties not paying. The fact 
that some of the property owners have paid the 
amount assessed against them under an assessment 
subsequently declared invalid does not affect the 
right of the city to reassess for the improvement 
the property of those who made no payment under 
the original assessment,® especially where the assess- 
ment was declared void at the suit of such property 
Nor can they complain that they are re- 
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quired to pay a higher tax than those who paid the 
invalid assessment where the only party affected is 
the city and the assessment of the parties complain- 
ing is not increased or diminished.® 

Sale of property. While there is some authority 
to the contrary,® the weight of authority is that no 
reassessment for improvements can be made against 
property sold therefor under an invalid assess- 
ment, and the proceeds paid to the city;* and hence 
a subsequent reassessment to the true owner and 
sale thereunder to the purchaser after refunding 
the money at the first sale is void,® and an injune- 
tion will be granted to restrain the subsequent sale.® 
There may, however, be a reassessment where the 
mayor at the first sale, without authority, bid in the 
property, since the transaction did not extinguish 
the city’s claim.?° 

[§ 3356] i. Judgment Declaring Original Assess- 
ment Invalid.11 Judgments or decrees holding as- 
sessments invalid do not operate as a bar to the 
right of a municipality to make a reassessment for 
the same improvement under competent legislation.’” 
That decision stands only upon the law and facts 


owners.* 
187 Mass. 290, 72 NE 1022. 
98. State v. Bergen, 30 N. J. L. 


307 [aff 32 N. J. L. 490]; Pittsburg v. 
Logan, 165 Pa. 516, 30 A 1017 (both 
to the effect that, where a property 
owner has voluntarily paid an assess- 
ment which has been accepted by the 
city, both parties are concluded by 
such action, and if the assessment is 
set aside and a reassessment ordered, 
the party so paying is not subject to 
any further assessment). But see 
Bayonne v. Morris, 61 N. J. L. 127, 
38 A 819 infra note 99. 

99. Cal.—Wood vy. Strother, 76 Cal. 
545, 18 P 766, 5 AmSR 249 (recog- 
nizing rule). 

Tll.— Philadelphia, ete., Coal, etc., 
Co. v. Chicago, 158 Ill. 9, 41 NE 1102; 
Freeport St. R. Co. v. Freeport, 151 
Ill. 451, 38 NE 137. 

N. J.—Bayonne v. Morris, 61 N. J. 
L. 127, 38 A 819. But see State v. 
Bergen, 30 N. J. L. 307 [aff 32 N. J. L. 
490] supra note 98. 

Wash.—State v. Spokane County 
Super. Ct., 82 Wash, 37, 143 P 455. 

[a] In New York, under L. (1899) 
e 522 § 1, declaring that no proceed- 
ings shall be taken, “by installment 
or otherwise,” to collect an assess- 
ment for a certain street improve- 
ment, in case one third thereof was 
paid, and § 5, providing that the de- 
ficiency shall be raised partly by gen- 
eral taxes and partly by taxes levied 
on the taxable property within a de- 
scribed district, one who has made 
the requisite partial payment is nev- 
ertheless liable for the payment of 
taxes levied upon his property for 
such deficiency. Peo. v. Feitner, 71 
App. Div: 479, 75 NYS 738 [aff 171 
N. Y. 683 mem, 64 NE 1124 mem]. 

994%. Freeport St. R. Co. v. Free- 
port, 151 Ill. 451, 38 NE 1387. 

1. Freeport St. R. Co. v, Freeport, 
supra; Bayonne v. Morris, 61 N. J, L. 
127, 38 A 819. 

2. Wood v. Strother, 76 Cal. 545, 18 
P 766, 9 AMSR 249; Philadelphia, etce., 
Goal, etc., Cov. Chicago, 158 Ill. 9, 
41 NE 1102; Wells v. Chicago, 66 Ill. 
280; Union Bldg. Assoc. v. Chicago, 
61 Ill. 439; State v. Spokane County 
Super. Ct., 82 Wash. 37, 143 P 455. 
See In re Shilshole Ave., 94 Wash. 
583, 162 P 1010 (where, in proceed- 
ings to condemn the right to damage 
streets by flooding up to a certain 
level, in which two elements of dam- 
age were involved, first, injury to the 
streets themselves and the cost of 
restoring them to public use so as to 
be above the potential water level, 
and second, the injury to abutters 
from the raising of the level of the 
streets above the abutting property, 


and the city has been paid the award 
for the damage to the streets, it is 
under obligation to restore them to 
public use, and cannot levy special 
assessments for the same improve- 
ment again, at least not without 
crediting the amount received and 
showing any necessary additional 
cost not awarded and collected; and 
where this was not done, the proceed- 
ing and judgment in a former assess- 
ment is res judicata of the question 
involved and decided therein, and is 
a bar to any further assessment for 
raising the level of the street). 

[a] Reason for rule.—‘“‘It would 
be against the rules of a sound pub- 
lic policy to permit the city to re- 
ceive such payments, then alleging 
the invalidity of its own proceedings, 
repudiate them, and subject parties, 
who have acted in the spirit of obedi- 
ence to the law, to the costs, trouble 
and expense of overhauling proceed- 
ings already carried to full satisfac- 
tion by the voluntary acts and mu- 
tual consent of competent parties.” 
Union Bldg. Assoc. v. Chicago, 61 Ill. 
439, 447, 

{[b] “Such payments would be re- 
garded as payments in advance; and 
the contractor would not be allowed 
to collect the sums over again any 
more than the holder of a note who 
has received payment before it was 
due would be allowed to do _ so.” 
Wood v. Strother, 76 Cal. 545, 547, 18 
P 766, 9 AmSR 249, 

3. Wood y. Strother, supra; Bacon 
v. Savannah, 105 Ga. 62, 31 SE 127; 
rea v. Litchfield, 155 Ill. 384, 40 NE 


4. Bacon v, Savannah, 105 Ga. 62, 
31 SE 127. 

5 Davis v. Litchfield, 155 Ill. 384, 
40 NE 354, 

6G. Tacoma Land Co. v. Tacoma, 14 
Wash, 700, 44 P 106. ‘ 

7 Budge v. Grand. Forks, 1 N. D. 
309, 47 NW 390, 10 LRA 165; Curtis 
v. Tillomook City, 88 Or. 443, 171 P 
574, 172 P 122; Dowell v. Portland, 
13 Or, 248, 10 P 308 (all to the effect 


that this extinguishes the city’s right 


to assess such property for the im- 
provement aad the power of sale in 
the city). 

8. Dowell v. Portland, 13 Or. 248, 
LO, P 308. 

9. Dowell vy. Portland, supra. 
also infra § 3381. 

10. Curtis v. Tillomook City, 88 
Or, 44385474, Pi 574, M72) P 12k: 

11. As a condition precedent to re- 
assessment see infra § 3359, 

12. Ill.—Goodrich v. Chicago, 218 
Ill, 18, 75 NE 805; Chicago v. Sher- 
man, 212 Ill. 498, 72 NE 396; Gorton 


See 


v. Chicago, 201 Ill. 534, 66 NE 541. 
Iowa.—Gill v. Patton, 118 Iowa 88, 
91 NW 904. i 
Kan.—Shepherd v. Kansas City, 81 
Kan. 369, 105 P 531; Kansas City v. 
Schwartzberg, 78 Kan. 402, 96 P 485; 
Kansas City v. McGrew, 78 Kan. 335, 
96 P 484; Kansas City v. Silver, 74 
Kan. 851, 85 P 805; Emporia v. Bates, 


16 Kan, 495. 
Minn.—State v. Blue Earth County 
Dist. Ct., 102 Minn. 482, 113 NW 697, 
114 NW 654. 

N. J.—Howard Sav. Inst. v. New- 
ark, 52 N. J. L. 1, 18 A 672; Righter 
v. Newark, 45 N. J. L. 104; State v. 
Newark, 34 N. J. L. 236. 

Or.—Gardner v. Portland, 95 Or. 
378, 187. P 306. 

Wash.—Kuehl v. Edmonds, 91 
Wash. 195, 157 P 850; East Hoquiam 
Co. v. Hoquiam, 90 Wash. 210, 155 P 
754; State v. Spokane County Super. 
Ct., 82 Wash. 37, 148 P 455; Allen v. 
Bellingham, 77 Wash. 469, 137 P 1016; 
Johnson y. Seattle, 53 Wash. 564, 102 
P 448; Ryan v. Sumner, 17 Wash. 228, 
49 P 487, 

W. Va.—Elkins v. Harper, 82 W. 
Va. 377, 95 SE 1033. 

Wis.—Mills v. Charleton, 29 Wis. 
400, 417, 9 AmR 578. 

“The re-assessment of a tax, the 
proceedings for the collection of 
which have once failed, is not a 
re-opening of the judgment by which 
such former proceedings were de- 
clared invalid. Such judgment re- 
mains a perpetual stay of the pro- 
ceedings to enforce the first assess- 
ment, but it only affects that assess- 
ment, and does not operate upon new 
proceedings subsequently taken to re- 
assess, It is a judgment merely in 
abatement of the original proceed- 
ings, and by which they are annulled, 
and not one affecting the ground work 
or basis of the tax itself, upon which 
the legislature may again proceed in 
the exercise of its unrestricted power 
over the subject. The original pro- 
ceedings having failed for reasons 
which the legislature may lawfully 
obviate, and the basis for taxation 
still remaining, namely, the public 
benefit or improvement received, for 
which the legislature say the prop- 
erty of the citizen should pay, a re- 
assessment may be authorized.” Mills 
v. Charleton, supra [quot Emporia v, 
Bates, 16 Kan. 495, 497]. 

[a] Dismissal of original petition 
not res judicata.—Under L. (1871-— 
1872) p 256 art 9 § 46, authorizing a 
city to levy a new assessment for a 
municipal improvement where the 
original assessment has been set 
aside, the dismissal of the original 
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then obtaining, and is not affected by statutes 
authorizing a reassessment for the same jmprove- 
ment.’* The old assessment is superseded by the 
reassessment.’© If the rule were otherwise, statu- 
tory provisions authorizing reassessments where 
assessments are held invalid would be meaningless*® 
and nugatory.'’ Considering this question from a 
different standpoint, it has been held that reassess- 
ments should not be disturbed because prior assess- 
ments for the same improvement have been declared 
void by a judicial tribunal, since under these cir- 
cumstances there are no grounds to suppose that the 
original assessment would ever trouble the property 
holders.‘® Nevertheless, it has been held that a 
judgment in condemnation proceedings finding cer- 
tain property to be damaged and therefore non- 
assessable is a final adjudication of that fact, and 
such property cannot be subjected to a reassess- 
ment.19 
[§ 3357] j. For Whom Reassessment Made. Con- 
tractors. Where an improvement has been made 
in good faith by a contractor under authority of 
a municipality acting within its lawful powers, al- 
though illegally exercised in the first instance, and 
the value of the property assessed has been en- 
hanced by the improvement, the contractor is 
entitled to the benefit of a reassessment.2° And 
where the original assessment has been set aside by 
the court because of defects in the ordinance, which 
may be corrected by amendment, and the city re- 
fuses to make a new assessment or to pay for the 
improvement, although enjoying its benefits, the 
petition by the county court because | matter’’). 
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contractor may compel the city to levy a new assess- 
ment to pay for the improvement.??. On the other 
hand, where the assessment has been declared in- 
valid by reason of the contractor’s failure to per- 
form the work in accordance with the terms of the 
contract, a reassessment in his favor should not. be 
made.?? 

Purchasers of delinquency certificates. Under a 
statute authorizing the issuance and sale of delin- 
queney certificates for payment for local improve- 
ments,”* and giving purchasers thereof a lien,?* they 
are subrogated to the rights of the city?® and a re- 
assessment can be made for their benefit against 
state property;? and this is so, although there 
can be no lien against such property.?” 

Purchasers at tax sale.28 In the absence of ex- 
press statutory authorization there can be no re- 
assessment for the benefit of a purchaser of prop- 
erty sold to satisfy an assessment for local im- 
provements where the assessment was void.?® 

[§ 3358] k. Conditions Precedent to Reassess- 
ments*°—(1) In General. Since to authorize a re- 
assessment it is essential that the original assess- 
ment shall, as a matter of law, be invalid and un- 
enforceable, this fact must be established.% 
Where a municipality has confirmed an assessment 
not void upon the face of the proceedings, its au- 
thority is exhausted and it cannot proceed by sup- 
plemental action to a reassessment since there can 
be no occasion therefor.3? Where a reassessment 
of property for benefits from improvements made 
is sought, a further essential may be a showing 


Cal. 576, 25 P 764. See City St. Impr. 
Concy,, Hinmons, 138. Cale: 29 Gn lame 


the city failed to make the proof re- 19. 
quired by the supreme court on re- 
mand is not res judicata as to the 
new assessment, but the city has the 


. right immediately to-levy a new as- 


sessment. Goodrich y. Chicago, 218 
Til. 18, 75 NE 805. 

[b] Assessment invalid in part.— 
A city has power to reassess the 
whole improvement district for bene- 
fits from a street improvement, al- 
though the assessment of only part 
of the district has been held invalid. 
ee v. Seattle, 53 Wash. 564, 102 

13. East Hoquiam Co. v. Hoquiam, 
90 Wash. 210, 217, 155 P 754; Elkins 
v. Harper, 82 W. Va. 377, 95 SE 1038. 

“A judgment annulling or setting 
aside an original roll in whole or in 
part and leaving it to the determi- 
nation of the city authorities wheth- 
er a reassessment or supplemental 
assessment shall be made in pursu- 
ance of their statutory power, in the 
very nature of the thing can be res 
judicata only as to the invalidity of 
the first roll, except where that judg- 
ment, on a proper issue formed, has 
finally and specifically determined 
the one thing which must inhere in 
any valid assessment, namely, the 
special benefits to given property.” 
East Hoquiam Co. v. Hoquiam, supra. 

14. Emporia v. Bates, 16 Kan. 495. 

15. Kuehl v. Edmonds, 91 Wash. 
195, 157 P 850; Allen v. Bellingham, 
77 Wash. 469, 137 P 1016; Johnson 
v. Seattle, 53 Wash. 564, 102 P 448. 

16. Gardner v. Portland, 95 Or. 
378, 187 P 306. 

17. Shepherd v. Kansas City, 81 
Kan. 369, 105 P 531. 

18. Parker v. Atchison, 48 Kan. 
574, 30 P 20. See Gill v. Patton, 118 
Iowa 88, 89, 91 NW 904 (‘‘the fact 
that the original assessment was de- 
clared void by the district court did 
not estop the council from ordering 
a reassessment, for the very reason 
that the act under consideration pro- 
vides for a reassessment when the 
original assessment is invalid, and 
there is no surer method of determin- 
ing its validity than by the judgment 
of a court having jurisdiction of the 


Hapgood v. Seattle, 69 Wash. 
497, 125 P 965. 

20. Booth v. Uvalde Rock Asphalt 
Co., (Tex. Civ. A.) 296 SW 345; Phil- 
oe v. Olympia, 21 Wash; 153, 57 P 

21. Peo. v. Pontiac, 185 Tl. 437, 56 
NE 1114; Freeport St. R. Co. v. Free- 
port, 151 Jil, 451, 38 NE 187. 

22. Crawford v. Mason, 123 Iowa 
301, 98 NW 795. 

23. In re Reassessment of Second 
School Addition, 110 Wash. 104, 108, 
187 P 1092. 

24. See In re Reassessment of 
Second School Addition, supra. 

25. See In re Reassessment of 
Second School Addition, supra. 

26. See In re Reassessment of 
Second Sehool Addition, supra. 

27. In re Reassessment of Second 
School Addition, supra (“to hold that 
the state could defeat the reassess- 
ment because there was no lien upon 
state property would be to defeat a 
just cause by resorting to technical 
reasoning”’’). 


28. See generally infra § 38565 et 
seq. 
29. Barkley v. Lincoln, 82 Nebr. 


181, 117 NW 398, 130 AmSR 659, 18 
LRANS 392; Budge v. Grand Forks, 
1 N. D, 309, 47 NW 390, 10 LRA 165; 
Evans v. Meridian Inv., etc., Co., 84 
Or, 246, 163 P 1165; Gaston v. Port- 
land, 48 Or, 82, 84 P 1040. 

[a] He has no such equities (1) 
as entitle him to be reimbursed by 
property holders. Evans v. Meridian 
Inv., ete., Co., 84 Or. 246, 163 P 1165. 
(2) i4tne tax purchaser buyess eh4 
under the rule caveat emptor, and 
under common law rules, would get 
nothing unless he got the land it- 
self.” Budge v, Grand Forks, 1 N. D. 
309, 47 NW 390, 10 LRA 165. 

30, Ordinance, order, or resolution 
see infra § 3362. 

Other preliminary proceedings see 
infra §§ 3366-3370. 

31. See supra §§ 3344-3351. 

32. Ala.—Huntsville v, Pulley, 187 
Ala. 367, 65 S 405. 

Cal.—_Ede v. Cuneo, 126 Cal. 167, 
58 P 588; Gray v. Lucas, 115 Cal. 
430, 47 P 354; Frick v, Morford, 87 


332 (as sustaining this view). 
Ill.—Chicago v. Race, 256 Ill. 209, 
99 NE 924; Taylorville v. Johnson, 
242 Ill. 175, 89 NE 979; Murray v. 
Chicago, 175 Ill. 340, 51 NB 654. 
Mass.—Warren Vv. Boston St. 
Comrs., 187 Mass. 290, 72 NE 1022; 


Towne vy. Newton, 169 Mass. 240, 47 
NE 1029. 

N.-J.—-Cross’ y.. Hayes; 6 N- J. a, 
J. 368; 3 y 

Or.—Hughes v. Portland, 53 Or. 
370, 100 P 942. 

Wash.—Van der Creek v. Spokane, 


78 Wash, 94, 101, 138 P 560; Spokane 
v. Securities Say. Soc., 46 Wash. 150, 
89 P 466. 

‘If a reassessment is necessary, it 
is because there was not assessment 
which the law recognized in the first 
instance.” Van der Creek v. Spokane, 
supra. 

[a] Applying this rule where the 
assessment was not, in any respect, 
invalid, the fact that the contractor 
lost his lien by accepting an incom- 
plete and imperfect document from 
the superintendent of streets will not 
constitute a ground for reassessment. 
Ede vy. Cuneo, 126 Cal, 167, 58 P 538. 

[b] Clerical error.— Where the 
original order assessing a betterment 
tax contains a clerical error in stat- 
ing the expense on which the assess- 
ment was based, the town council 
need not reassess the betterment, but 
may, without notice, amend the orig- 
inal statement of expense by a new 
order ' striking out the erroneous 
amount, and substituting therefor the 
actual expense. Towne v. Newton, 
169° Mass, 240, 47 NE 1029. 

{c] Inclusion of unlawful rebate. 
—New assessments are not required 
or authorized by reason of the fact 
that an unlawful rebate was included 
in the original assessments. The as- 
sessments should be horizontally re- 
duced as to their proportion of the 
amount so assessed to pay the re- 
bates, which is merely a matter of 
computation. Eggerth v, Spokane, 91 
Wash, 221, 157 P 859. 

33. Huntsville v. Pulley, 187 Alas 


367, 65 S 405, 
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that the original contract for the improvement has 
been substantially complied with and the improve- 
ment made in substantial accord with the contract 
and the proceedings authorizing it.** 

Appearance before assessment board. Under a 
statute relating to the assessment of property for 
street improvements, and providing that the owner 
may appear before the board of public works and 
be heard, and that after the hearing the board 
shall sustain or modify the prima facie assessment 
by confirming it as to any or all of such property 
according to the benefit received, appearance be- 
fore the board is necessary before one challenging 
the assessment roll is entitled to have appraisers 
appointed on petition to the court for a reassess- 
ment.%® 

[§ 3359] (2) Disposition of Original Assessment*® 
—(a) In General. Before a reassessment is made 
it is essential that the original assessment shall have 
been disposed of in the manner provided for by 
statute,*” some statutes requiring that the proceed- 
ings shall have been set aside or annulled by a court 
of competent jurisdiction*®® or that the council shall 
have been in doubt as to its validity,®® others that 
a final judgment must have been rendered declar- 
ing the original assessment invalid*® or denying 
judgment on it,*? and still others that the invalidity 
of the original assessment shall have been estab- 
lished either by action of the city council annulling 
it*? or by the judgment of some court of competent 
jurisdiction setting it aside.4? Under statutes of 
this character, where a judgment has been rendered 
annulling an assessment, an ordinance annulling 
the assessment is not necessary to enable the mu- 
nicipality to make a reassessment.*4 And it has 
been held that a reassessment is authorized where a 
confirmation judgment is annulled by judgment of 
the supreme court whether it was remanded or not,*® 
and where the ordinance under which the work 
was done has been held defective by the supreme 
court but not void, and the original petition dis- 
missed.*® So also a judgment declaring an assess- 
ment invalid authorizes a reassessment, although 
the time for appeal has not expired, where the ap- 
peal was abandoned by the making of an application 
for a new assessment.*7 On the other hand, where 
a judgment on a special assessment was reversed 
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and remanded for further proof to uphold the valid- 
ity of the ordinance under which the improvement 
was made, the judgment was not such a final dis- 
position of the case as authorized or required a spe- 
cial assessment.48 And a decision as to the invalid- 
ity of a street assessment made upon appeal from 
a judgment of foreclosure by which the judgment 
was reversed and a new trial awarded has the 
legal effect of vacating the judgment and leaving 
the case standing for trial in the trial court, and 
a reassessment prior to a dismissal or other final 
disposition of the cause so pending in the trial 
court is invalid.42 So also it has been held that an 
order of court refusing judgment and order of 
sale for a delinquent special assessment is not a 
setting aside of the assessment within a provi- 
sion authorizing a new assessment when the original 
assessment has been set aside by the court.°° 

Correctness of judgment. Where an assessment 
has been only adjudged illegal, a reassessment may 
be made regardless of the correctness of the judg- 
ment.°1 

Character of proceedings in which assessment 
adjudged invalid. Where a statute authorizes a re- 
assessment when the original assessment has been 
declared void by any court either directly or. by 
virtue of any decision of such court, a direct pro- 
ceeding for the purpose of adjudicating its in- 
validity is not indispensable,*? but it will be suffi- 
cient that the invalidity of the original assessment 
be established either directly®* or by virtue of any 
decision of any court under the statutes of the 
state.5>4 Accordingly, a reassessment may be made 
without the validity of the particular assessment in 
question having been directly adjudicated by virtue 
of decisions holding unconstitutional a statute pro- 


viding for the incorporation of the municipality 


levying the assessment,*® or decisions holding illegal 
assessments levied in the same manner as the one 
complained of.°* And to authorize a reassessment 
of any particular lot it is not necessary that its 
invalidity should have been directly adjudicated, 
but it will be sufficient if the illegality of the assess- 
ment has been declared in litigation involving other 
lots.5* 


Entry of judgment. Where a statute authorizes 
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34. Hughes v. Portland, 53 Or. 370, 
100 P 942 (construing Portland Char- 
ter § 400), 

35. Huntington v. Bucher, 46 Ind. 
A. 208, 92 NE 124 (Burns St. Annot, 
[1908] c 129 § 8716). 

36. Pendency of appeal from as- 
sessment see supra § 3233. 

37. Cal.—Ede v. Cuneo, 126 Cal, 
167, 58 P 588; Gray v. Lucas, 115 Cal. 
430, 47 P 354; S. M. Bernard Co. v. 
Hoe Angeles, 18 Cal. A. 626, 124 P 

Ill.— Chicago v. Race, 256 Ill. 209, 


99 NE 924; Murray v. Chicago, 175 
Till. 340, 51 NE 654. 
Iowa.—Martin vy. Oskaloosa, 126 


Iowa 680, 102 NW 529, 3 AnnCas 651. 
‘ Minn.—St. Paul v. Mullen, 27 Minn. 
78, 6 NW 424. 

Or.—Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772; 
Lot eee v. Portland, 53 Or. 370, 100 P 


Wash.—Hapgood vy. Seattle, 69 
Wash. 497, 125 P 965; State v. Bal- 
lard, 16 Wash. 418, 47 P 970. 

And see cases infra this section. 

88. Hughes yv. Portland, 53 Or. 370, 
100 P 942. 

39. Hughes v. Portland, supra. 

40. Ede v. Cuneo, 126 Cal. 167, 


58 P 538; Westall v. Altschul, 126 
Cal. 164, 58 P 458; Hornung v. Me- 
Carthy, 126 Cal. 17, 58 P 303; Gray v. 
Lucas, 115, Cal.) 480, 47 BP 354;) St. 
nes v. Mullen, 27 Minn. 78, 6 NW 

41. St. Paul v. Mullen, supra. 

42. Chicago v. Race, 256 Ill, 209, 
99 NE 924; Doremus v. Chicago, 212 
Ill. 5138, 72 NE 4083; Holden v. Chi- 
eago, 212 Ill. 289, 72 NE 485; Murray 
v. Chicago, 175 Ill. 840, 51 NE 654; 
Trimble v. Chicago, 168 Ill. 567, 48 
NE 416; Reiff v. Portland, 71 Or. 421, 


a P167, 142. P9827,, DRALI16D 
43. See cases supra note 42. 
[a] What constitutes judgment 


setting aside.—Where a special as- 
sessment was divided into ten install- 
ments, and a judgment for the sale 
of property for delinquent install- 
ments was refused on the ground 
that the law did not warrant the divi- 
sion into more than five installments, 
such judgment was equivalent to a 
setting aside of the assessment, 
Murray v. Chicago, 175 Ill. 340, 51 NE 


654. 
44. Chicago v. Willoughby, 249 Ill. 
249, 94 NE 5138. 
45. Gorton v. Chicago, 201 Ill. 534, 


66 NE 541. 

46. Noyes v. Chicago, 218 Ill. 45, 
75 NE 807; Goodrich vy. Chicago, 218 
Ill. 18, 75 NB 805. 

47. Hornung v. McCarthy, 126 Cal. 
17,58 P 303. 


48. Holden v. Chicago, 212 Ill. 289, 
72 NE 435. 

49. Westall v. Altschul, 126 Cal. 
164,/58 P 458. 

50. Doremus v. Chicago, 212 Ill. 


5138, 72 NE 408. 

51. Martin v. Oskaloosa, 126 Iowa 
680,.102 NW 529, 3 AnnCas 651. 

52. Young v. Tacoma, 31 Wash. 
153, 71 P 742; Port Angeles v. Laurid- 
sen, 26 Wash. 1538, 66 P 403; Tum- 
water v. Pix, 18 Wash. 153, 51 P 353; 
State v. Ballard, 16 Wash. 418, 47 P 


970. 

Hapgood v. Seattle, 69 Wash. 
497, 125 P 965; State v. Ballard, 16 
Wash, 418, 47 P 970, 

54 Hapgood vy. Seattle, 69 Wash. 
497, 125 P 965; State v. Ballard, 16 
Wash, 418, 47 P 970. 

55. State v. Ballard, supra. 

56. Tumwater v. Pix, 18 Wash. 
158, 51.P) 353. : 

57. Young v. Tacoma, 31 Wash. 
1538, 71 P 742; Port Angeles v. Laurid- 
sen, 26 Wash, 153, 66 P 408. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a reassessment when the original assessment has 
been declared void, a decision declaring an assess- 
ment void justifies a reassessment, although no judg- 
ment was entered on the decision. 8 

Disposition by council. By virtue of some stat- 
utes the council may on determining the invalidity 
of the assessment make a reassessment. And when 
this is the case, the power of the council does not 
depend on the fact that a court has declared, or 
rendered, void the original assessment.®® So where 


the council is vested with this power, no formal 


order disposing of the original assessment is nec- 
essary.*t— But it will be sufficient for the purposes 
of a reassessment to pass an ordinance abandoning 
the original assessment proceedings after protest has 
been filed. 

Waiver and estoppel. Pendency of the original 
assessment proceeding at the time a new assessment 
was confirmed is a defense which should. be inter- 
posed in the proceeding to confirm the new assess- 
ment,®* and comes too late when urged as a defense 
to the application: for judgment of sale for the new 
assessment.®* . One who obtained a reversal, as to 
his property, of a judgment confirming an _assess- 
ment cannot complain of a judgment confirming 
a second assessment, on the ground that the court 
rendering it acted without jurisdiction in setting 
aside the first.6° Property owners are estopped 
from claiming, for the purpose of defeating a re- 
assessment, that the original assessment was not 


formally set aside by the court, where the: origi- 


nal assessment was either set aside by the court 
at the instance of the owners or the amount of the 
assessment was refunded to them by the city and 
accepted by them on the concession of both parties 
that the assessment was void. 

[§ 3360] (b) Assessment Declared Void or Set 
Aside in Part. While it has been held that, under 
a statute authorizing a reassessment whenever an 
assessment is set aside, a reassessment cannot be 


58. Young’ v. Tacoma, 31 Wash. 
153, T1_ P 742. 

59. S. M. Bernard Go. v. Los An- 
geles, 18 Cal. A, 626, 124 P 88; Trim- 
ble v. Chicago, 168 Ill. 567, "48 NE 
416; Brown v. Portland, 97 Or. 600, 
190 P 722. 

[a] What does not constitute va- 


249, 94 NE 513. 


note 68 
72. 
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70. Chicago v. Willoughby, 249 111. 


71. In re West Wheeler St., 97 
Wash, 669, 167 P 41; and cases supra 


State v. Ramsey County Dist. 
Ct., 77 Minn. 248, 79 NW 971; John- 77. 
son v. Seattle, 53 Wash. 564, 102 P 


[44 C.J.} 779: 


made unless the original assessment is set aside 


as an entirety,®’ the opposite conclusion has been 
reached by other decisions, construing statutes simi- 
lar in terms, holding that a reassessment may be 
made under a statute providing for a new assess- 
ment when the original assessment has been set 
aside or declared void,®* or set aside for any cause, 
or annulled by the city council or set aside by any 
court;"° and that it is not essential that the as- 
sessment should have been set aside in its entirety."* 
And it has been held that, when the assessment 
has been set aside in part, the city has authority 
to reassess the whole improvement district;’? but 
the aggregate sum assessed against any lot must 
not exceed its proportional share of. the benefits.’* 

[§ 3361] 1. Remonstrance against Reassessment. 
Similar to remonstrances against making improve- 
ments" are remonstrances permitted by some statu-. 
tory or charter provisions,’® the filing of which may 
defeat a reassessment.’® 

[§ 3362] m. Levy and Assessment in General— 
(1) Ordinances, Orders, or Resolutions for Levy. 
As in the case of original assessments,’’ whether 
the levy of a reassessment may be made by resolu- 
tion,*® or must be made by ordinance,” or by both 
resolution and ordinance,®° depends on the particu-- 
lar statutory and charter provisions. If the origi- 
nal assessment was held invalid because the ordi- 
nance under which it was made was void, no re- 
assessment can be made except under a new ordi- 
nance,®! although, under a statute requiring levy. 


of reassessments by ordinance where the council 


rejects a proposed reassessment roll made after 
judgment declaring the original assessment roll void, 
a further reassessment may be made under the origi- 
nal reassessment ordinance.®? 


Requisites and sufficiency in general. Orders, or- 


| dinanees, or resolutions for reassessments must be 


made in conformity with statutory requirements, or 


course of the original proceeding or, 
if not so determined, then on the 
hearing of the objections to the pro- 
posed reassessment if urged as an 
objection thereto. Hughes vy. Port- 
land, 53 Or. 370, 100 P 942: 

See supra §§ 3028-3031. 


cation of assessment.—When a _ spe- 
cial assessment has been levied for 
local improvement, an amendatory 
ordinance, afterward passed by the 
city council, providing merely that 
the assessment shall be paid in in- 
stallments, and not in a single sum, 
as ‘provided by the original ordinance, 
does not vacate the assessment al- 
ready made; hence a reassessment is 
unnecessary. Trimble v. Chicago, 168 
Tll, 567, 48 NE 416. 

60. Cook v. Portland, 97 Or. 610, 
190 P 726; Hotehfeld v. Portland, 
97 Or. 572, 190 P 725, 192 P 911: 
v. Portland, 97 Or. 600, 190 


S. M. Bernard Co. v, Los An- 
geles, 18 Cal. A. 626, 124 P 88. 

62. S. M. Bernard Co. v. Los An- 
geles, supra. 

63. Wage v. Peo., 218 Ill. 387, 75 
NE 977. 

64. Wage vy. Peo., supra. 

65. Markley v. Chicago, 190 MIl. 
276, 60. NE 512. : 

66. State v. Egan, 64 Minn. 331, 
67 NW 77. 

67. Winkler y. West Hoboken, 37 
N.. J. L, 406. 

68. In re West Wheeler. St. 97 


Wash. 669, 167 P 41; Johnson v. Se- | 


attle, 53 Wash. 564, 102 P 448; Young 
x,- Tacoma,::81; Wash. »153,.. %715.P 
742. : 
- 69. State v. Ramsey County ah 
Ct, 77 Minn. 248,. 79. NW 971... 


448. 

73. State v. Ramsey eouut? Dist. 
Ct., 77 Minn. 248, 79 NW 971 

74, See supra gg 2416— 2420, 

75. See statutory and charter pro- 
visions. 

76. See cases infra this note. 

[a] La Grande City Charter of 
1915 (1) provides that a reassess- 
ment shall not be made in case of a 
street, or alley improvement wherein 
a remonstrance sufficient in law to 
defeat the original improvement shall 
have been filed prior to the making 
of the improvement. The language 
of this charter, it is held, is referable 
only. to. the provisions of the same 
charter, that if the owners of fifty- 
five per cent of property affected 
measured by the front-foot object, 
the commission shall be ousted of 
jurisdiction for six months (Wagoner 
v. La Grande, 89 Or, 192, 173 P 305) 
(2) and has no application to a re- 
monstrance filed by property owners 
prior to the making of the improve- 
ment under the charter then in force, 
| which contained no provision where- 
by the remonstrance was effectual to 
}defeat an improvement (Wagoner vy. 
La ame supra), 

[ 
Whether the remonstrance, filed un- 
der § 400, was signed by the requisite 
| number of property owners is a ques- 
tion to be determined by the. council 
either at the proper.time during the 


|} assessment. 


Portland Charter of 1898.— | 


78. Thayer Lumber Co. v. Muske- 
gon, 157 Mich. 424, 122 NW 189. . 

79. Triangle Traders y. Bremer-, 
ton, 89 Wash. 214, 224, 154 P 193. 

“There may not be in every in- 
stance any clearly discernible reason 
why the one method should be em- 
ployed rather than the other, but it 
is sufficient that the statute so di- 
rects, and it is in virtue of the stat- 
ute that the city is empowered to 
act in the premises at all.” peepee 
Traders v, Bremerton, sup 


80. Hughes v. Portland, 53 Or. 370, 
100 P 942. 
[a] Portland Charter § 400 re- 


quires both a resolution and an ordi- 
nance for the making of a reassess- 
ment, The resolution fixes the dis- 
trict for which the reassessment is 
made, directs. a designated officer to 
make a preliminary assessment and 
to notify the property owners thereof 
and of the time and place of hearing 
of objections thereto, and the ordi- 
nance approves and confirms the re- 
Hughes v. Portland, 53. 
Or. 370, 100 P 942. 

81. Chicago y. Wright, 80 Ill. 579. 

82. Allen v. Bellingham, 77 Wash. 
469, 474, 187 P 1016 (“obviously the 
power to proceed under the reassess- 
ment ordinance could. not be’ ex- 
hausted untik,a roll -had been pre- 
pared and confirmed by the council or. 


/the ordinance repealed. The proposed 


roll had.no vyalidity or -SESGk Until 
confirmed’’).. 
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the reassessment will be invalid.*? No special form 
as to the wording of a reassessment order, ordi- 
nance, or resolution is necessary;** but it should 
recite all the facts which the reassessment statute 
makes necessary to the exercise of the power to levy 
a reassessment,®> or all facts which the reassess- 
ment statute expressly requires to be set out.8° If 
it satisfies these requirements, it is sufficient and 
need not set out any further facts.*” 

Showing that proceedings were for purpose of 
reassessment. Failure to state in the resolution 
that the proceedings were for the purpose of re- 
assessing an invalid assessment does not invalidate 
the proceedings, where, by reference in the resolu- 
tion to the former plans and specifications and con- 
tract, it is clearly indicated that the present pro- 
ceedings were undertaken to validate an assessment 
declared invalid.®® 

Work already completed. Where a reassessment 
is authorized for work done under a prior ordinance 
in good faith when the original assessment has been 
set aside, the reassessment ordinance should set 
forth the passage of the prior ordinance, that the 
second ordinance was passed to pay for work al- 
ready done under the prior ordinance which was 
insufficient, and that the work was done in good 
spraith:®? 

Description of improvement. An ordinance for 
a@ reassessment for work completed need not de- 
scribe the work in detail,®°° and the fact that it 
does not cure defects as to matters of description 
of the improvement contained in the original ordi- 
nance will not defeat the new assessment when the 
city has accepted the work as satisfactory.®* 

Amount of assessment. Unless the statute so re- 
quires, the reassessment ordinance need not fix the 
amount to be assessed on each lot.®? 

‘Amount proportionate to benefits. Under a char- 
ter providing that the reassessment must be made 
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on the lots benefited to the extent of their propor- 
tionate shares of the full value thereof, the re- 
assessment ordinance must show that the council 
determined that the reassessment was proportionate 
among all the lots according to benefits.®° 

What is not a reassessment. Although no au- 
thority is given by statute for a reassessment, where 
officers absolutely without authority attempt to 
make an assessment, a subsequent assessment by 
officers duly authorized cannot be regarded as a 
reassessment.2* An order that payment of part 
of the sum assessed within a specified time should 
be a discharge accompanied by a direction that the 
collector should enforce the original assessment 
after that time does not amount to a reassessment.®5 

[§ 3363] (2) By Whom Power Exercised—(a) In 
General. As heretofore shown, where a reassess; 
ment is proper, the legislature itself may reassess 
the property benefited, or it may delegate this power 
to a municipality or to some designated officer or 
judicial tribunal, or to officers appointed by a desig- 
nated judicial tribunal.°* And as in the case of 
original assessments,®? the power so conferred can 
be exercised only by the municipality, officer, or 
tribunal designated by the statute,°* although it 
seems that, where the power to make the reassess- 
ment is vested in a judicial tribunal, it may have 
the reassessment made under its direction by offi- 
cers appointed for that purpose.%® 

[§ 3364] (b) Control of Courts or Council Over 
Exercise of Power.t The power to reassess is con- 
ferred by statute and can only be measured or con- 
trolled by statute.? 

Control by court. No court has the power to con- 
trol in advance the action of the council or officers 
in whom the power to make the reassessment is 
vested. All that the court may require is that the 
proceedings be in accordance with the requirements 
of the statute.* Hence, the court cannot control in 


83. Union St. R. Co, v. New Bed- 
ford, 253 Mass. 314, 149 NE 46. And 
See cases infra this section. 

84. See cases infra notes 85-87. 

85. Peo. v. Gray, 256 Ill. 479, 100 
NE 171; Michell v. Portland, 53 Or. 
647, 99 P 881, 101 P 388. 

86. Hughes v. Portland, 53 Or. 370, 
100 P 942. 

Analogous decisions relating to re- 
citals of ordinances: 

Generally see supra § 801 in 43 C. J. 
Assessment ordinances or resolutions 

see supra § 3029. 

87. Hughes v. Portland, 53 Or. 370, 
100 P 942: Lewis v. Seattle, 28 Wash. 
639, 69 P 393. 

{a] Thus (1) a reassessment reso- 
Jution is sufficient if it appears there- 
from, as required by statute, that the 
previous assessment has been set 
aside by a court of competent juris- 
diction or that the council is in doubt 
as to its validity, and where it de- 
clares the district benefited by the 
improvement for which the reassess- 
ment is made and directs the proper 
officers to prepare a preliminary as- 
sessment upon the property included 
therein within a fixed time. Hughes 
vy. Portland, 58 Or. 370, 100 P-942. 
(2) It is not necessary that it should 
contain a finding as to the value of 
the improvement or the benefit there- 
of or whether the street has in fact 
been improved in substantial compli- 
ance with the contract, there being 
no charter requirements to that ef- 
fect. Hughes v. Portland, supra. 

88. Thayer Lumber Co. v. Muske- 
gon, 157 Mich. 424, 122 NW 189. 


89. Peo. v. Gray, 256 Ill, 479, 100 
NE 171. 
90. Chicago v. Sherman, 212 Ill. 


498, 72 NE 396; Chicago v. Hulbert, 
205 Ill. 346, 68 NE 786. See Markley 
v. Chicago, 190 Ill. 276, 60 NE 512 
(as sustaining this view)- 

91.. Chicago vy. Sherman, 212 Il. 
498, 72 NE 396; Chicago v. Hulbert, 
205 Tll. 346, 68 NE 786. 

[a] Thus, where the improvement 
had actually been made and the exact 
kind of material used determined by 
the improvement actually in place, 
the new ordinance levying the reas- 
sessment need not describe the mate- 
rial _used.. Chicago vy. Hulbert, 205 
Ill. 346, 68 NE 786, 

92. Lewis v. Seattle, 28 Wash. 639, 
69 P1393) 

[a] Statute not requiring council 
to fix amount.—The fact that the act 
relating to reassessments declares 
that the city council shall, by ordi- 
nance, order and make the reassess- 
ments does not require the amount of 
the assessments charged against each 
lot to be fixed in the first instance by 
the city council, by the ordinance for 
the reassessment where the same act 
directs the board of public works or 
other proper authority of the city to 
make a new assessment roll in an 
equitable amount with reference to 
benefits received and certify the same 
to the city council and where it is 
further . provided that the council 
shall appoint a time for hearing ob- 
jections to such assessment and shall 
have power to correct, confirm, or set 
it aside. Lewis v. Seattle, 28 Wash. 
689, 69 P 393: 

93. Michell v. Portland, 53 Or, 547, 
99 P 881, 101 P 388; Hughes v. Port- 
land, 53 Or. 370, 100 P 942; Morgan vy. 
Portland, 53 Or. 368, 160 P 657. 

94. Auburn v. Paul, 113 Me. 207, 


93 A 289, AnnCas1917E 136, 
Prd Holt v. Somerville, 127 Mass. 
See supra § 3336. 

97. See supra §§ 3043, 3044. 

98. McKenzie v. Mandan, 35 N. D. 
107, 160 NW 852; Hughes v. Portland, 
53 Or. 370, 100 P 942. And see cases 
per te billie: Ts 

F illips v. Longport, 90 N. J. 
L. 212,100 A 192. th ; 

1. Duty of assessment board to 
make assessments without directions 
en council or court see supra § 

2. Mattér of St. Raymond Ave., 
175 App. Div. 518, 162 NYS 185; Be- 
gerth v. Spokane, 91 Wash. 221, 157 P 
859; and cases infra this section. 

3. Matter of St. Raymond Ave., 
175-App. Div. 518, 162 NYS 185; Be- 
gerth v. Spokane, 91 Wash. 221, 157 P 
859; Hast Hoquiam Co. v. Hoquiam, 
90 Wash, 210, 155 P 754; In re Fifth 
Ave., etc., 66 Wash, 327, 119 P 852; 
ay v. Seattle, 53 Wash. 564, 102 

[a] Judgment vacating an assess- 
ment (1).which attempts to fix a 
limit to the power to reassess spe- 
cific tracts in the district other than 
the natural limit of cost proportioned 
to benefits conferred is inoperative 
because beyond any issue legally cog- 
nizable by the court (East Hoquiam 
Co. v. Hoquiam, 90 Wash. 210, 155 P 
754) (2) and is not binding on the 
supreme court on appeal from a reas- 
sessment (Hast Hoquiam Co. v. Ho- 
quiam, supra), 

4 Matter of St. Raymond Ave.j 
175 App. Div. 518, 162 NYS 185; East 
Hoquiam Co. v.. Hoquiam, 90 Wash, 
210; 155 P< 754. 
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advance the’ limits of the new district,> or determine 
in advance the assessed valuation of property in 
such new district,® or limit in advance the amounts 
to be assessed on the reassessment,’ other than by 
the natural limit of cost proportioned to benefits 
conferred.® 

Control by council. In California, in apparent 
contradiction to the rule governing original assess- 
ments,° it has been held that a reassessment is not 
invalid because made by the board of public works 
under instructions by the council.1° 

[§ 3365] (3) By What Law Governed.11 When 
so provided by statute, the reassessment must be 
levied in accordance with the law in force at the 
time it is levied, and not in accordance with the 
law in force at the time of the original assessment.?2 
And such has been held to be the rule independently 
of any statutory requirement to that effect,!% ex- 
cept where a saving clause in the statute makes this 
rule inoperative.!4 

Repeal of reassessment statute. A statute which 
repeals, without a saving clause, a statute under 
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before the appraisers had made their report, de- 
prives them of the, right to make the report, or to 
proceed further under the provisions of the repeale 
statute.1® : 

[§ 3366] (4) Proceedings for Reassessment in 
General—(a) Compliance with Statutory Require- 
ments. Where the power of levying a reassessment 
is granted, it can be exercised only in the manner 
prescribed by statute. But a substantial compli- 
ance with the requirements will be sufficient,’* and 
no proceedings or forms other than those so pre- 
seribed are required.‘® Whether or not a repetition 
of preliminary proceedings’® may be necessary will 
depend on the statutory provisions and the cireum- 
stances of the particular casé.2° And as is the 
case with original assessments?! irregularities in 
reassessment proceedings may be waived by a fail- 
ure to make objections in the time and manner 
provided for by statute.?? 

[§ 3367] (b) Estimate of Cost. Where the re- 
assessment is levied for an improvement not yet 
made, there must be an estimate of probable cost 


which appraisers were appointed to reassess benefits, 


[a] Reason is that “any other 
rule would make the power to reas- 
sess for benefits conferred a mere 
matter of grace to be accorded by the 
courts, rather than a matter of right 
as declared by statute.” East Ho- 
quiam Co. v. Hoquiam, 90 Wash. 210, 
216, 155 P 754. 

5. Eggerth v. Spokane, 91 Wash. 
221, 157 P 859; East Hoquiam Co. v. 
Hoquiam, 90 Wash. 210, 155 P 754; 
In re Fifth Ave., etc., 66 Wash. 327, 
119- P2852. 

6 Eggerth v. Spokane, 91 Wash. 
221, 157 P 859; East Hoquiam Co. v. 
Hoquiam, 90 Wash, 210, 155 P 754. 

7. Eggerth v. Spokane, 91 Wash. 
221, 157 P 859; East Hoquiam Co. v. 
Hoquiam, 90 Wash. 210, 155 P 754; 
State v. Spokane County Super. Ct., 
82 Wash. 37, 143 P 455. 

[a] Thus a judgment upon appeal 
from a city council reducing an as- 
sessment for a local improvement to 
fifty per cent of the assessed value 
of the property in the district does 
not bar the right to reassess the 
property in excess of the reduced 
amounts, .in proceedings therefor, in- 
cluding the property in an enlarged 
district in which the unit for de- 
termining the fifty per cent limit is 
the entire and enlarged assessment 
district and not the particular.lots or 
tracts composing the district. Eg- 
oo v. Spokane, 91 Wash. 221, 157 


8. East Hoquiam Co. v. Hoquiam, 
90 Wash. 210, 155 P 754; and cases 
supra note 7, 

9. See supra § 3044. 

10. Cake v. Los Angeles, 164 Cal. 
705, 130 P 723. / 

[a] Reason for rule.—‘‘The city 
council sits as a quasi court of ap- 
peal to pass upon the complaints and 
objections which the interested par- 
ties, contractors, or property own- 
ers, may make to the assessment. 
Having found that certain objections 
are well taken, and, on account of 
them, having ordered the board of 
public works to prepare a new as- 
sessment, it is not only unobjection- 
able but quite commendable for the 
council, in so ordering the new as- 
sessment, to direct the form which it 
shall take. It is precisely what a 
court of appeals is called upon to do 
in many of the matters which come 
pefore it.”” Cake v. Los Angeles, 164 
€al. 705, 710, -2202 P7238. 

11. tiginal assessments see su- 
pra §§ 2826, 2827. 

12. Brevoort v. Detroit, 24 Mich. 
3 


D2), 

_ [a] Particular statute construed. 
—A statute providing that ‘new as- 
sessment shall be made in the man- 


ner provided for making original as- 
sessments of like nature, in force at 
the time when such assessment 
should be made,” requires a new as- 
sessment to be made in accordance 
with the law in force at the time it 
is made. Brevoort vy. Detroit, 24 
Mich. 322, 327. 

13. Hall v, Fairchild-Gilmore-Wil- 
ton Co., 66 Cal. A. 615, 227 P 649; 
Cline v. Seattle, 13 Wash. 444, 43 P 
367. Compare Soule v. Seattle, 6 
Wash. 315, 33 P 384, 1080 (where a 
special assessment to pay for a pub- 
lic improvement is invalid by reason 
of failure of defendant to give the 
notice required by statute, a new as- 
sessment should be made, as provided 
by law, at the time the contract was 
made, although meantime defend- 
ant’s charter is amended according to 
frontage instead of valuation, and for 
payment by the city for street inter- 
sections). 

[a] Thus it has been held that, 
where a reassessment for a local im- 
provement has been made owing to 
the the invalidity of the original as- 
sessment, the assessment district is 
not required to be the same as orig- 
inally, but should be established ac- 
cording to the law in force at the 
time of the assessment. Cline v. 
Seattle, 13 Wash. 444, 43 P 367. 

tal See cases infra this note. 

a 
force when the reassessment was 
made provides that laws in force at 
the time of its passage should con- 
tinue to apply to assessment proceed- 
ings pending in any court at the time 
the statute took effect, and proceed- 
ings for the confirmation of an as- 
sessment were pending at such time, 
the levy of the reassessment is gov- 
erned by the law under which the 
original assessment was made and 
not by the later statute. Noyes v. 
Chicago, 218 Ill. 45, 75 NE 807; Good- 
rich v. Chicago, 218 Ill. 18, 75 NE 805; 
Markley v. Chicago, 190 Ill. 276, 60 
NE 512. (2) So also the power to 
make a reassessment under the pro- 
visions of the law in force when the 
original assessment is made is pre- 
served by a saving clause in the later 
statute providing that no suit, prose- 
cution, or proceeding shall be, in any 
manner, affected by the later statute. 


pay ana v. Cleveland, 42: Oh. St. 
522. 
15. Spitzer v. North Manchester, 


176 Ind, 703, 95 NE 1004; Kinsey v. 
North Manchester, 176 Ind. 699, 95 
NE 1106; Kohr v. North Manchester, 
176 Ind, 286, 95 NE 1003. 

16. Cook v. Portland, 97 Or. 610, 
190 P 726; Hochfeld v. Portland, 97 
Or. 572, 190 P 725, 192 P 911; Brown 


as a basis for the assessment.?? 


Thus (1) where the statute in | 


But where the re- 


v. Portland, 97 Or. 600, 190 P 722; 
Texas Bitulithic Co. v. Henry, (Tex. 
Civ. A.) 197 SW 221; Nichols v. Spo- 
kane, 91 Wash. 235, 157 P 863. ; 

17. Texas Bitulithic Co, v. Henry, 
(Tex. Civ. A.) 197.SW_ 221. 

18. Duniway v. Portland, 47 Or, 
103, 81 P 945; Nichols v. Spokane, 91 
Wash. 235, 157 P 863. 

{a] Method of making original as- 
sessment need not be followed in 
making the reassessment where the 
statute providing for reassessments 
does not so provide. Nichols vy. Spo- 
kane, 91 Wash, 235, 157 P 868. 

19. See supra §§ 3028 et seq, 3046 
et seq. 

20. See cases infra this section. 

{a]. Thus, where the proceedings 
of a municipality in relation to pav- 
ing streets are void by reason of 
jurisdictional defects, which have 
been asserted by a property owner in 


'due time in a court of competent 


jurisdiction,. and such questions 
finally determined against the mu- 
nicipality, such municipality is there- 
after without power to reassess the 
benefits accruing from such paving 
against the property of such owner, 
unless and until all the jurisdictional 
steps necessary to have justified an 


!'assessing ordinance in the first in- 


stance have been taken. ‘Enid. v. 
Gensman, (Okl.) 158 P 38TT. 
{[b] New  petition.—The_ setting 


aside of an assessment, before con- 
firmation, by the court, under City 
and Village Act art 9 § 33, on the 
ground that one of the commission- 
ers was interested, does not end the 
proceeding, and new commissioners 
may be appointed, a new assessment 
roll returned, and the cause proceed 
to final judgment without the filing 
of a new petition. Ewart v. Western 
Springs, 180 Ill. 318, 54 NE 478. f 
Under Charter of Portland 
§ 400, in its provision for reassess- 
ment for an improvement, particu- 
larly in view of § 401, if the city 
council does not attempt a different 
plan of apportionment of benefits, the 
former proceedings required .to be 
taken prior to the original assess- 
ment are not required to be taken 
again within the intent of the sec- 
tion, although the council is author- 
ized to take such proceedings when 
necessary to correct former errors. 
Hochfeld v. Portland, 97 Or, 572, 190 
P..725, 192.P 911. me 

Estimate of cost see infra § 3367. 

Notice see infra § 3369. 

21.. See supra §§ 3174-3181. 

22. Texas Bitulithic Co. v. Henry, 
(Tex. Civ, A.) 197 SW 221, 

23. Chicago vy, Gage, 232 Ill. 169, 
83 NE. 663, 
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assessment is levied for an improvement already 
completed, no estimate of cost is necessary.7* 

[§ 3368] (c) Time of Making Reassessment. De- 
cisions relating to the time of making reassess- 
ments, when there is no special statute limiting 
the time, are not harmonious,?® some decisions hold- 
ing that the reassessment may?® and should?’ be 
made within the period limited for the making of 
the original assessment; others that if the original 
assessment. was void for want of notice, a reassess- 
ment may be made at any time before the expira- 
tion of the time in which a valid original assess- 
ment could have been made,?* but not after such 
time had expired ;?° and still others that a reassess- 
ment will be sufficieht if made within a reasonable 
time,*° but that, if there has been unreasonable de- 
lay in making the reassessment, it is invalid.8t So 
also, it has been held that, where the statute fixes 
no time within which the original assessment may 
be made and the assessment has been adjudged void 
for causes” affecting the assessment itself and not 
the proceedings upon which it rests, a reassessment 


may be-made within a‘ reasonable time,®? and the 


question of the reasonableness of time is to be de- 
termined upon a consideration of all the cireum- 
stances.*8 

Under special statutory provisions. The time 
within which reassessments may be made is some- 
times fixed by statute or charter,** and a compliance 
_ therewith is necessary and sufficient to give validity 
’ to the reassessment.*° A statute of limitations pro- 
viding that, where a city has failed to collect the 
whole of an assessment, it may within a designated 
time after the confirmation of the original assess- 
ment direct a new assessment, does not apply to a 
proceeding for reassessment. where the first assess- 
ment has been annulled or set aside;** it is only 


24 Chicago v. Gage, supra; Chi- 
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of the city went into effect.*® 


officers of a city of the metropolitan | 


ne wp SPE 


Peet 


[8§ 3367-3368 


' when the assessment: has been confirmed | that the 


statute applies.*? 

When statute commences to run. Where a statute 
provides that a new assessment for improvements 
may be made when the former one is set aside, 
the right to make a new assessment accrues only 
when the former one is set aside, and the statute 
of limitations runs from that time.*® Where the 
original assessment was void because of the uncon- 


- stitutionality of the statute incorporating the city 


levying it, the statute of limitations does not com- 
mence to run against the right to make a reassess- 
ment until the statute validating the incorporation 


Suspension of running of statute. Limitations 
against a reassessment of property for the expense 
of a local improvement do not run during the time 
the city is attempting to enforce the original as- 
sessment.*° 

Premature reassessment. Where there is no 
statutory limitation on the time in which assess- 


' ments may be made, and the supreme court re- 


versed the decree of the chancery court uphold- 
ing an assessment and remanded the case to the 
chancery court for further proceedings, the im- 
provement district has the right to make a new 
assessment before entry of the final decree of the 
chancery court on a mandate.*t And a new ordi- 
nance levying an assessment for a publie improve- 
ment completed under a prior ordinance declared 
void on appeal is not prematurely adopted, although 
after its passage and pending confirmation proceed- 
ings parties to the original proceeding, which had 
been stricken from the docket of the county court, 
caused it to be reinstated for the purpose of filing 
the remanding orders of the supreme court therein.* 
On the other hand, where it appears from the rec- 


Portland, 97: Or. 610,.190 P 726; 


cago v. Galt, 225 Ill. .368, 80 NE 285; 
Gorton. v. Chicago, 201 Dll. 534, 66 
NE 541. 

[a]. Reason ‘ayy is that the new 
assessment is not based on an esti- 
mate of what an improvement. will 
cost, but. upon what it actually did 
cost. Chicago v. Gage, 232 Ill. 169, 
83. NE 663. (2) And, in making the 
new. assessment, the city is not ex- 
pected. to perform unnecessary acts, 
mor tee v. Chicago, 201 Ill. 534, 66 NE 


25. See cases infra this section. 
26. Lewis y. Seattle, 28 Wash. 639, 

27. Frye v. Mt. Vernon, 42 Wash. 
268, 84 P 864. 

, 28. Childress v. Carwile, 
Commn.:A.) 235 SW 543. 

29. Childress v. Carwile, (Tex. 
Commn, A.) 235 SW 543 [rev (Civ. 
A.) 213 SW 3808] (notice in such in- 
stance is fundamental and jurisdic- 
tional, and its absence not a mere ir- 
regularity, and, when the time has 
passed within which the assessment 
can. be made upon notice, no reas- 
sessment can be made to cure. the 
fase arising from want of no- 
ice). 

30. Texas Bitulithic Co. v. Henry, 
(Tex. Civ, A.).197 SW 221. See State 
v. Ramsey County Dist. Ct.,.68 Minn. 
242, 71 NW 27 (proceedings for, that 
purpose will not be barred unless by 
lapse of time so long, and laches so 
great, as to amount to a waiver or 
1G a ao of the right by the 
city). ; 


(Tex. 


31. Byron Reed Co. v. Omaha, 88 
Nebr, 828, 130 NW 748; ee Vv. 
Knox, 49 ‘Wash. BRT Sug, a L090: 


[a]. Bleven " years.—Olympia Me 
Knox, 49 Wash, 537, 95 P 1090. 
[b] Ten years.— Where the. taxing 


class fail for more than ten years to 
.relevy a special assessment after it | 
has: been adjudged invalid, or after 
other assessments in the same dis- 
' trict have been adjudged invalid for 
a reason controlling all the assess- 
ments levied at the same time, the 
delay will estop the city from relevy- 
ing the assessment upon lots that 


the date of levy of the original as- 
sessment unless for some lawful 
reason the owner of the property is 
estopped to avail himself of the. de- 
fense of laches. 
Omaha, 88 Nebr. 828, 1830 NW 748. 

32. Wood v. Strother, 76 Cal. 545,, 
18 P 766, 9 AmSR 249. 

33. Wood y, Strother, supra, 

[a] Second assessment made with- 
in two years after the original as- 
sessment was declared void is not ob- 
jectionable on the ground of unrea- 
sonable delay. Wood v. Strother, 76 
Cal..545, 18 P 766, 9 AmSR 249. 

34. See statutory and charter pro- 
visions. 

35. Cal.—Westall v. Altschul, 126 
Cal. 164, 58 P 458. Compare Cake. v. 
Los Angeles, 164 Cal. 705, 130 P 723 
(statutes limiting the time for com- 
pleting a reassessment are directory 
only, and a 


ited for so doing by statute will not 
be held invalid where .no undue ad- 
vantage is gained to the city’ or to 
the contractor and no benefit. either 


thereby. impaired or lost). 
Il].—Murray .v. Chicago, 175° Il. 

340, 51 NE 654 (recognizing rule). 

| Mass.—Union St. R.. Co..v.. New 
Bedford, 253. Mass, 314, 149 NE 46. 

! . Or.—Hochfeld -v. ‘Portland, 97 ,Or. 

5%2, ,190,.P725, 192 Pi 911. "Cook: y. 


have been transferred subsequent to |} 


Byron Reed Co. v. | 


reassessment returned | 
after the expiration of the time lim- | 


to the public or to any individual is | 


Bro we v. Portland, 97 Or. 600,-190 Bp 
722 

Wash.—Lewis v. Seattle, 28 Wash. 
639,7,69 ,P:393 (recognizing rule). 

[a] Instances of provisions — of 
this character are: (1) Charters re- 
quiring .reassessment proceedings to 
be instituted within ten years from, 
the passage of the resolution of in- 
tention. Hochfeld v. Portland, 97 Or: 
572,190. P. 725,.192: P 911: Cook. va 
Portland, 97 EF. (610.4 .190; « Best Xi268; 


|Brown ‘vy. Portland, 97 Or. 600, 190 Pp 


722. (2) Statutes providing that the 
reassessment as well as the original 


|} assessment must be made within the 


limited period of two years after pas- 
sage of the order for the public im- 
provement. Union St. R. Co. v. New 
Bedford, 253 Mass. 314, 149 NE 46. 
(3) Statutes requiring application for 
reassessment to be made within three 
months after the entry of the final. 
judgment invalidating the prior as- 
sessment. Westall v. Altschul, 126 
Cal, 164, 58 P 458. 

36. Chicago v. Race, 256 Ill. 209, 


199 NE 924; Chicago v. Willoughby, 


249 Til, 24 94 NE 513; Murray. v. 
Chicago, 175 1, 340, 51 NE 654; 
Pardridge v. Hyde Park, 131 Ill. 537, 
fare 45; Peo. v. Atchison, 95.-TlL. 
37. See cases supra note 36 
38. Murray v. Chicago, 175 Tl. 
340, 51 NE 654. 
State v. Ballard, 16 Wash, 418, 
47 P 970, 
40. Tenis v. Seattle, 28 Wash. 639, 


169 P 393, 


.41.. Paving. Dist. No. 3. v. Meier, 
158 Ark, 610, 250 SW. 892. 

42. Farre TL v. West Chicago Park 
Comrs., 182° Ti, -250, 55 NE. 325 Lae 


| 181..U. 8. rie 21 SCt 609, 645, 45 L 


ed.. 916,;92 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, pace ane note number, 


ord that the council referred objections of property 
owners presenting questions of fact to a reassess- 
ment, relating to reassessments for local improve- 
ments, to a committee, and that the committee did 
not report on them until after the reassessment 
ordinance had been adopted, the reassessment ordi- 
nance was. prematurely and erroneously passed.** 

[§ 3369] (d) Notice. As in the case of an origi- 
nal assessment,** property. owners are entitled “to 
notice of reassessment*® and a hearing thereon at 
some stage of the proceedings.*® 

Sufficiency. Any notice which gives the property 
owners sufficient opportunity to make objections to 
the reassessment and to be heard in support of 
them satisfies the requirements of due process of 
law.*? 
the notice which do not affect the substantial rights 
of the property owners will not vitiate the reassess- 
ment.*® In the absence of any requirement to that 
effect by charter or statute, the notice need not 
state the total amount of the assessment, nor the 
amount assessed against any parcel,*® nor is it 
necessary to designate the property assessed,°° nor 
the cost of the improvement.*t In general, a notice 
which is in substantial compliance with the statute 


or charter providing for notice will be sufficient ;°? ° 


and where such notice has been given, the validity 
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And mere informalities or irregularities in 
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of the proceedings is not affected because certain 
city authorities had promised to give certain ob- 
jecting property owners personal notice of any sub- 
sequent proceedings, which was not done.®? 

Length of notice.°* While the notice should not 
be so unreasonably short as to prevent the presen- 
tation of objections to the reassessment, it has 
been held that a notice which permits objections to 
be filed within ten days of publication of the notice 
is sufficient to satisfy the requirements of due proc- 
ess of law.°® 

Time of giving notice.5? In the absence of char- 
ter or statutory requirement, property owners need 
not be given notice nor afforded a hearing prior to 
the adoption of the resolution directing the city 
to prepare a preliminary reassessment,°® or before 
the relevy was made to sustain the assessment.°? 
And where an assessment is set aside on the objec- 
tion of a single lot owner, it is not necessary that 
notice shall be given to the other lot owners of the 
making of a reassessment, but it will be sufficient 
that notice and an opportunity to be heard are given 
when application is made for judgment on the re- 
assessment.®° 

Service; publication; mail.*t Publication of an 
ordinance relevying the assessment where the origi- 
nal assessment has been declared void,*? or of a reso- 


43. Hughes v. Portland, bal! Or, 
370, 100 P 942. 

44, See supra § 3050. 

45. State v. Ramsey County Dist. 
Ct., 95 Minn. 503, 104 NW 553; State 
v. Ramsey County Dist. Ct., 77 Minn. 
248, 79 NW 971; Reiff v. Portland, 71 
Or. 421, 141 P 167, 142 P 827, LRA 


1915D 772. And see cases infra this 
section. : 
[a] Limitation of this rule (1) 


more apparent than real occurs 
where the assessment is set aside by 
the court in which confirmation pro- 
ceedings are pending before final 
judgment under a statute authorizing: 
such court before final judgment to 
annul and cause the assessment to 
be recast by the same or other com- 
missioners, to make such orders as 
may be necessary to make a true as- 
sessment, and to continue the appli- 
cation for confirmation from time to 
time as may be necessary. In these 
circumstances, the setting aside of 
the assessment does not end the pro- 
ceedings, but, on the contrary, they 
are still pending and no new notice is 
required. Ewart v. Western Springs, 
180 Ill. 318, 54 NE 478. (2) A stat- 
uté providing that, if any assessment 
shall be annulled by the council or 
set aside by any court, a new assess- 
ment may be made and like notice 
given as required in the first applies 
only to assessments set aside after 
confirmation. Ewart v. Western 
Springs, supra. 

[b] Failure to give notice of orig- 
inal assessment.—Where a street im- 
provement assessment was invalid 
because the notice thereof to prop- 
erty owners, made a jurisdictional 
prerequisite by the charter, was de- 
fective, no subsequent reassessment 
of the cost of the improvement under: 
the provisions of the charter was' 
_ valid, since the giving of notice in 
the terms described by the charter, 
which was the organic law under 
which the city acted, was a condition, 
precedent to securing jurisdiction to 
make an improvement, and to cure 
the invalidity of the proceedings it 
was necessary that they be had de 
novo, with valid notice and. compli- 
ance with the charter in all respects 
to give jurisdiction. Birnie v. La 
Grande, 78 Or. 531, 153 P 415; Mur- 
ray v. ‘La Grande, 76 Or, 598, "149 P 
1019. 

46. See infra.§ 3370. ' 

47. U. S.—Bellingham Bay, etc., 
“R. Co, v. New Whatcom, i72 U. S, 


314, 19 SCt 205, 43 L. ed. 460. 

Kan.—Newman v. Emporia, 41 Kan. 
583, 21 P 593. 

Md.—Baltimore v. Ulman, 79 Md. 
469, 30 A 42. ; 

Minn.—State v. Ramsey County 
Dist. Ct., 95 Minn. 503, 104 NW 553; 
State v. Ramsey County Dist. Ct., 95 
Minn. 76, 103 NW 744. 

Or.—Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772; 
Duniway v. Portland, 47 Or. 103, 81 
P',945. 

Wash.—-New Whatcom v. Belling- 
ham Bay Impr. Co., 16 Wash. 131, 47 
P 236 [aff 172 U. S. 314, 19 SCt 205, 
43 L. ed. 460]. 

W. Va.—Elkins v, Harper, 
Va. 377, 95 SE. 1033. 

Of notice of original assessments 
see supra § 3055. 

48. State v. Ramsey County Dist. 
Ct., 95 Minn. 503, 104 NW 553; State 
v. Ramsey County Dist. Ct., 95 Minn. 
70, 103 NW 744; Elkins vy. Harper, 82 
W. Va. 377, 95 SE 10383. 

[a] Thus a reassessment is not 
void because one notice was given 
and a meeting held to fix the assess- 
ment district, and afterward a second 
notice was given and a meeting held 
for placing the assessment on the 
specific lands within this district. 
State v. Ramsey County Dist. Ct., 95 
Minn, 503, 104 NW 553 (upon a reas- 
sessment the better practice would 
seem to be to have but the one meet- 
ing for the preliminary assessment, 
but, if only one meeting is contem- 
plated, the fact that two were held, 
due notices having been given of 
each, is an irregularity not affecting 
the substantial right of the property 
owners). 

49. Hughes v. Portland, 53 Or. 370, 
100 P 942; Duniway v. Portland, 47 
Or. 1038, 81° P 945. 

50. Hughes v. Portland, 53 Or. 370, 


100 P 942; Duniway v. Portland, 47 
Or. 103, 81 P 945, 

51. Hughes v. Portland, 53 Or. 
370, 100 P 942.. 

52. Baltimore v. Ulman, 79 Md. 


469, 30 A 48; Duniway v. Portland, 47 
Or. 103, 81 P 945; Alexander v. Ta- 
coma, 35 Wash. 366, 77 P 686; New 
Whatcom v. Bellingham Bay Impr. 
Co., 16 Wash, 131, 47 P 236 [aff 172 
en S,. 314,), 19 sct 205, 48 L. ed. 

Ba. Alexander’ v. Tacoma, 35 
Wash. 366, 77 PB 686 (he cannot suc- 
cessfully claim the right to arrest 
the _performance of a, public duty, 


82 W.: 
} Co., 16 Wash, -131;) 47 .P. 2386 [aff 272 


which is being performed in the 
Statutory way, because the officers 
have promised him that some other 
or additional conditions, not required 
by the statute, will be complied with 
before such performance will be at- 
tempted. Public policy forbids such 
a rule, and requires that statutory 
duties be performed in the statutory 
way). 

54 Of original assessments see 
supra § 3057. 

55. See cases infra note 56. 

56. Bellingham Bay, ete., R. Co, v. 
New Whatcom, 172 U. S. 314, 319, 19 
SCt 205, 43 L. ed. 460; Baltimore v. 
Ulman, 79 Md. 469, 30 A 43; New 
Whatcom v. Bellingham Bay Impr. 


U. S. 314, 19 SCt 205, 43 L. ed. 460]. 

a .% reassessment . implies not 
merely the fact of the improvement, 
but also that one attempt had been 
made to collect the cost and failed. 
Inquiry had been had in the courts, 
and the one assessment set aside. 
The facts were known. Ten days’ 
time, thereforé, does not seem unrea- 
sonably short for presenting objec- 
tions to a reassessment.” Belling- 
ham Bay, etce., R. Co. v. New What-° 
com, supra. 

[a] Especially does this rule 
apply when it appears that the pro- 
ceedings to reassess the property had 
been pending for some time, that the 
reassessment could be had only by 
ordinance and this had been pub- 
lished in the official newspaper set- 
ting forth in substance the facts re+ 
lating to the first assessment, and 
that defendant had been contesting 
the cost of the improvements for sev- 
eral years, and was, in some sense, a 
party to the entire proceedings from 
the beginning. New Whatcom vy. 
Bellingham Bay Impr. Co., 16 Wash. 
131,47 VP \ 236i Paths 172 UisSe 3a4ae 19 
SCt 205, 43 L. ed. 460]. 

57. Of original assessments see 
supra § 3056. 

58. Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772; 
Hughes v. Portland, 53 Or. 370, 100 P 
942; Duniway v. Portland, 47 Or, 103, 
81 P 945. ‘ 

59. Newman v. Emporia, 41 Kan. 
583, 21 P 593. 

60. State v. Ramsey ores Dist. 
Ct., 77 Minn. 248, 79 NW 971 

61. Of original assessments see 
supra §§ 3059-3062. 

62. Newman v. Emporia, 41 Kan. 
583, 21:.P:.593, 


\ 
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lution reciting the reassessment act enumerating 
the invalid assessments and fixing a time and place 
for the hearing of all matters pertaiming to the re- 
assessment for the improvement mentioned in it,°* 
has been held sufficient notice to the property own- 
ers; and so has publication of notice for the required 


length of time and sending a copy thereof by mail 


to the property owners affected.** 

Presumption of notice. Where it appears from 
the records of the council that a resolution for a re- 
assessment was passed and that the property owners 


duly made objections thereto, and that thereupon | 
the council passed a resolution making the re-— 


assessment, it will be presumed that there was ample 
notice of the reassessment.®° 

[§ 3370] (e) Objections and Hearing and Deter- 
mination Thereon. Property owners entitled to no- 
tice of reassessment®® are likewise entitled to pre- 


sent objections to the proposed reassessment, . 


raising either questions of law affecting the validity 
of the proceeding®* or of jurisdiction or power of 
the council,®® or questions of fact;7° and it has been 
held that an owner, who has paid the sum assessed 


against him on the original assessment, is not es- | 


topped by reason of his voluntary payment from 
appearing and objecting to the reassessment." 
Moreover, as in the case of original assessments,‘? 
the property owners are entitled to a hearing and 
determination of their objections to a reassessment 
in conformity with statutory requirements.’? This 
right, it is said, is a substantial right.’* 

Grounds of objection. The property owners are 
entitled to raise objections to the reassessment on 
the ground that the improvement was not made 
in substantial compliance with the contract and ordi- 


63. Elkins v. Harper, 82 W. Va. 
Es, 95 SE 10838. 
Hughes v. Portland, 53 Or. 
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requirements.—(1) The requirement 
is not complied with by referring the 


‘ as per ag 
 [§§ 3369-3371 


nance authorizing it,7> or because of the arbitrary 
rule adopted by the assessment board in making 
the reassessment.7® And they may raise questions 
as to the benefits to abutting property’ and the 
proper apportionment thereof ;** and’a hearing and 
determination of such objections are indispensa- 
ble to the validity of the reassessment.’® 

Requisites, sufficiency, and scope of objections. 
To insist upon his right to be heard, the property 
owner must make his objections specific so that the 
council will be advised of the question he presents 
to it for determination.2° And where the power to 
make a reassessment is not specifically attacked, 
objections stated against the prior assessments are 
irrelevant.2! If owners made objections to the ac- 
ceptance of the improvement before it was accepted, 
and the objections were considered and the merits 
thereof determined, or the right to object thereto 
was waived and the improvement accepted, they 
were not entitled to raise the same question again 
by objection to the reassessment proceedings.*®? 

Waiver. Where property owners have been noti- 
fied of the time and place for making objections to a 
reassessment and failed to do so, they cannot after- 
ward dispute its validity.®? 

[§ 3371] n. Mode of Reassessment. General prin- 
ciples governing the mode of assessment of prop- 
erty for special benefits’ apply to. the mode of 
reassessing property for special benefits.°° Where 
the statute provides that the new assessment shall 
be made in the same manner as is prescribed for 
the first assessment,®® a departure from the pre- 
cise mode of making the first assessment can be 
justified only so far as may be required by the cir- 
cumstances of each case.*7 The new assessment 


538 Or. 370, 100 P 942. (2) In a pro- 
ceeding by a city for reassessment 


370, “100 P 942 

65. Martin v. Oskaloosa, 126 Iowa 
680, 102 NW 529, 3 AnnCas 651. 

66. See supra § 3369. 

67. State v. Ramsey County Dist. 
Ots, 1T) Minn,” 248, 79 NW" 971; In re 
Washington Ave.,. 171 App. Div. 342, 
156 NYS 796; Reiff v. Portland, TA 
Or. 421, 141 P 167, 142 P 827, LRA 
1915D 772: Hughes v. Portland, 53 
Or.- 370, 100 P 492; Alexander v. Ta- 
coma, 35 Wash. 366, 77 P 686. 

68. Hughes v. Portland, 53° Or. 
370, 100 P 942. 


69. Hughes v. Portland, supra. 
70. Hughes v. Portland, supra. 
71. State v. Ramsey County Dist. 


Ct., 95 Minn, 503, 514, 104 NW 553 
(“He did so upon the theory that 
the board was right in fixing the 
origingl district and the apportion- 
ment of benefits. When that pro- 
cedure was declared invalid by the 
court, and the board retraced its 
steps, those who had paid had the 
right to follow the proceedings and 
see that their interests were pro- 


tected’). 

72. See supra § 3182. 

73. In re Washington Ave., 171 
App. Div. 342, 156 NYS 796; Apple- 


gate v. Portland, 53° Or, 552, 555, 99 
P 890; Michell v. Portland, 538 Or. B47, 
99° P 881, 101 P 388; Hughes v. Port- 
land, 53 Or. 370, 100 P 942; Alexander 
v. Tacoma, 35 Wash, 366, 77 P 686. 
“The power to ‘hear and determine’ 
is an essential ingredient of jurisdic- 
tion, and the quoted words refer to 
a judicial investigation and settle- 
ment of an issue of fact, which im- 
plies the weighing of testi ony of- 
fered by both sides, from a consider- 
ation of which the relief sought by 
the moving party is either granted or 
denied.” Applegate v. Portland, supra. 
[a] Insufficient compliance with 


objections to a reassessment to the 


committee of streets after being read. 
and the adoption of their report that 


the objections be placed on file and 
the reassessment affirmed. Apple- 
gate v. Portland, 53 Or. 
890. (2) So where the council re- 
ferred objections of property owners 
presenting questions of fact to a re- 
assessment to a committee which 
did not report on them until after the 
assessment ordinance had. been 
adopted, the ordinance was void for 
want of authority to pass it. Hughes 
v. Portland, 53 Or. 370, 390, 100 P 942. 

74. Hughes Vv. Portland, supra; 
Alexander v. Tacoma, 35 Wash. 366, 
Mie eo SOr 

“Indeed, it may be all the protec- 
tion he has against a wrongful or un- 
just assessment, and therefore he is 
entitled to have his objections, if in 
proper form, heard and disposed of 
in an orderly way.’”’ Hughes v. Port- 
supra, 

Hughes vy. Portland, supra. 
State v. Ramsey County Dist. 
Ct., 95 Minn. 5038, 104 NW 553. 

77. Hughes v. Portland, 53 Or. 370, 
100 P 942. 

iby Hughes vy. Portland, supra. 

80. Hughes v. 53. Or. 
870,-100 P 942, 

[a] Rule applied.—(1) A general 
objection that the reassessment is 
not made according to benefits or 
that the apportionment is unjust is 
not sufficient. 
point out wherein it is claimed that 
the proposed assessment is exces- 
sive, or that under a proper assess- 
ment or apportionment the property 
owner would be required to pay less 
than shown by the preliminary as- 
sessment and thus present some defi- 
nite question for the determination 
of the council. Hughes v. Portland, 


Portland, 


002.00 en 


See cases supra notes 77, 78. 


The objection should, 


of lots for paving improvements, let- 
ters of protest to a syndicate which 
has sold lots guaranteeing the 
amount of assessment against each 


‘and asking that the syndicate stand 


any increase, and the syndicate’s ex- 
pressed desire that the council con- 
fine the assessment exclusively to its 
own property so as to protect itself 
against its purchasers, are insuffi- 
cient as a matter of law to consti- 
tute a valid objection to the reassess- 
ment where neither the letters of 
protest to the syndicate nor the com- 
munication of the syndicate to the 
council stated any facts amounting 
to a specific remonstrance against 
the reassessment. Fay v. Portland, 
99 Or. 490, 195 PB 828. 

81. Brown v. South Orange, 49 N. 
Jo ta 104,26 A812. 

82. Michell v. Portland, 53 Or, 547, 
99 P 881, 101 P 388, 

83. Alexander v. Tacoma, 35 Wash, 
366, 77 P 686; McNamee v, Tacoma, 
24 Wash. 591, 64 P 791; Tumwater v. 
Pix, 18 Wash, ,153, 51 P 353; New 
Whatcom vy. Bellingham Bay Impr. 
Co., 16 Wash, 131, 47. P 236. [aff 172 
U.S. 814, 19 SCt/205,°43° -L. ed. 4604: 

[a] Thus, on failure to file objec- 
tions, he thereby waives the question 
of the excessiveness of the amount 
of the reassessment. Alexander v. 
Tacoma, 35 Wash, 366, 77 P 686; 
peers v.. Pix, 18 Wash: (153351. 2 

84. See supra §§ 3066-3070. 

85. See cases infra this section. 

[a] In Kansas the reassessment 
must be levied on the property liable 
therefor in each block separately. 
Mason vy. Kansas City, 103 Kan, 275, 
1738 .P 535. 

86. See statutory provisions. 

87. Chicago v. Wright, 80 Ill. 579; 
ean Bldg. Assoc. v. Chicago, 61 ll. 


For later cases, developments and changes in the law see cumulative Wanotations eames title, page and note number, 


88 3371-3372] 


being deemed a de novo proceeding,’® when the 


reassessment comes before the council, it should be 
treated as an assessment de novo in all things.®® 
[§ 3372] 0. Amount and Items Included in Re- 
assessment.°° As in the case of an original assess- 
ment*! the amount laid against property on a re- 
assessment cannot exceed the benefits.°* 
Limitation according to value of property.?* 


Where it is provided by a general statute that as- | 


sessments on property for public improvements 
shall not exceed fifty per cent of the value of the 
property as assessed for general taxation, and an 
original assessment was set aside as in violation 
of this statute, a reassessment violating it is also 
void.®* However, it has been held that a statute 
of this character has no retroactive effect and does 
not apply to a reassessment made after its passage 
where the improvement was initiated, the contract 
let, the work completed, the original assessment 
levied, and the special benefits conferred prior to 
the passage of the act.°° 

Limited by original estimate. Where the law ex- 
isting at the time of the making of an assessment 
precludes a reassessment of property benefited in 
excess of the original estimate, a reassessment in 
excess of the original estimate cannot be authorized 
by a subsequent statute, even though it falls below 
the contract price or actual cost of the improve- 
ment.°® 

Limited by cost of improvement.®*% A _ statute 
providing that reassessments for repaving improved 
streets shall not exceed one half of the cost does 
not violate the constitutional inhibition as to retro- 
active or retrospective legislation; and it applies to 
improvements whether made before or after the 
enactment of the law restricting the amount of 
assessments in such ecases.°? A statute, limiting the 
power of assessment ‘‘to an amount equal to the 
estimated cost,’’ does not limit the power to levy 
a reassessment for the full cost of the work under 
a subsequent statute authorizing a reassessment 
based upon the ‘‘actual cost of the improvement 
at the time of its completion,’’ where the first as- 
sessment had failed in whole or in part for any 
reason.°® 

Quantum meruit basis for determining amount. 


88. See supra § 3337. 


89. Nichols v. Spokane, 91 Wash. 98. 
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Kuehl v. Edmonds, 91 Wash. 
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Where the statute contemplates that the reassess- 
ment shall be made on the basis of a quantum 
meruit, a reassessment based on the contract price. 
of the work as shown by the city books without 
even a finding that the contract price was a fair 
price is unauthorized and erroneous.®? 

If reassessment is for only a fraction of the ex- 
penses incurred in doing the work, instead of for 
the entire amount of the expenses incurred, it is 
void.+ 

Expenses of assessment. As in the case of origi- 
nal assessments,” all legitimate expenses connected 
with the levy of the reassessment may be included 
in the amount for which the property is to be re- 
assessed,® but the expenses of making the original 
assessment may not be included, in the absence of 
any statutory requirement to that effect.* 

Cost of improvement improperly omitted. Where 
on the original assessment the trustees failed to ap- 
portion against abutting property the cost of street 
intersections as required by ordinance, they may 
correct this error by a reassessment which re- 
apportions the cost of improving street intersections 
against the owners of such property.® 

Charges unauthorized under any circumstances. 
Reassessments cannot be made to cover charges 
which were not authorized by law to be assessed 
against property under any circumstances at the 
time the work was done and the original assessment 
made.® / 

Warrants and interest thereon. A statute which 
provides that cities making a reassessment to pay 
for an improvement shall make it ‘‘for an amount 
which shall not exceed the actual cost and value ot 
the improvement, together with any interest that 
shall have lawfully accrued thereon,’’ authorizes a 
reassessment for a sum sufficient to pay the war- 
rants issued for the work and the interest thereon.’ 

Rebates to nonobjecting property owners. There 
being no statutory warrant for so doing, the council 
in making the reassessment cannot by means of the 
assessment roll levy any sum for the purpose of © 
giving rebates to nonobjecting owners whose as- 
sessments were left unchanged on the first assess- 
ment roll. By not objecting to that roll they con- 
fessed themselves content with the amounts assessed 
Cte 202, part of the owners only ‘the cause is 


235, 157 P 863; Eggerth v. Spokane, 
91 Wash. 221, 157-P 859; Kuehl v. 
Edmonds, 91 Wash. 195, 157 P 850; 
State v. Spokane County, Super. Ct., 
82 Wash: 37, 143 P 455. 

90. Interest on original assess- 
ments see infra § 3391. 

91. See supra § 3072. 

$2. Winnetka v. Taylor, 301 Il. 
147, 1833 NE 653: Nokomis v. Zepp, 
246 Iil,.159, 92 NE 809; Kadderly v. 
Portland, 44 Or, 118, 74 P 7105-%5" P 
2225 Stale evs Pacific County, 48 
Wash. 230. 93 P 326, 

93. In case of original assess- 
ments see supra §§ 3074-3079. 

94. Van der Creek v. Spokane, 78 
Wash. 94, 100, 188 P 560 (“Here the 
limit is not fixed by charter or ordi- 
nance under an open commission to 
assess at will, but by an independent 
act of the legislature prohibitive in 
character and having the force of a 
constitutional limitation’’). 

95. East Hoquiam Co. v. Hoquiam, 
90 Wash. 210, 155 P 754. 

96. Chehalis v. Robinson, 87 
Wash. 690, 152 P 696; Kuehl v. Ed- 
monds, 85 Wash, 307, 148 P 19. 

96144. In case of it Soscmed assess- 
ments see supra § 30 

97. Page v. Celdeawia: 15 Oh, Cir. 


[44 C. J.—50] 


195, 157 P 850 [overr 85 Wash. 307, 
148° P 19, and overr without mention 
Chehalis v. Robinson, 87 Wash. 690, 
152 P 696}. 

99. Wilson’s App., 152 Pa. 136, 25 
A 530; Childs’ App., 152 Pa. 134, 25 
A 529; Travers’ App., 152 Pa. 129, 25 
A 528: Bingaman v, Pittsburgh, "147 
Pa. 353, 238 A 395 


ate City St. Impr. Co. v. Quigley, 
191 Cal. 149, 215 P 390. 
2. See supra § 3081 et seq. 


3. Spokane vy. Kraft, 82 Wash. 238, 
144 P 286; State v. Spokane County 
Super, Ct., 82 Wash, 37, 143 P 455; 
Johnson v. Seattle, 53 Wash. 564, 102 
P 448; In re Westlake Ave., 40 Wash. 
144, 82 P 279, 

4. Farr v. West Chicago Park 
Comrs., 167 Ill. 355, 46 NIX 893; Laflin 
v. Chicago, 48 Ill, 449. 

[a] For instance, in levying a re- 
assessment to pay for a local im- 
provement, attorney’s fees and the 
cost of a copy of the opinion jin the 
former assessment cannot be in- 
cluded. Farr v. West Chicago Park 
Comrs., 167 Ill. 355, 46 NE 893, 

[b] An apparent exception to this 
rule has been recognized in one de- 
cision where it was held that, where 
on appeal from an assessment by 


reversed and a new assessment or- 
dered as to the appellants’ property 
and other property not assessed, the 
cost of the former assessment 
should be charged against the prop- 
erty to be reassessed. It was said, 
however, that, if the appeal had been 
taken by the owners of all the prop- 
erty assessed, a different disposition 
would probably have been made as to 
the expense of the former proceed- 
ings. In re Westlake Ave., 40 Wash. 
144, 82 P 279. 


6... Durneriiv. Welly 217h Kye ais; 
290 SW 711. 
6. Freese v. Pierre, 37 S. D. 438, 


158 NW 1013; Schintgen v. La Crosse, 
117 Wis. 158, 94 NW 84. 

[a] Thus, where an original as- 
sessment for street improvements is 
declared void as in violation of the 
due process of law clause of the con- 
stitution, because it included the cost 
of filling not done under the contract, 
a valid reassessment cannot include 
the cost of such filling. Freese v. 
int a a7, S,teD. +4433; 758 SSNW, 


7. Philadelphia Mortg., ete., Co. v. 
ans Whatcom, 19 Wash, 225, 52 P- 
1 

8. Egegerth vy. Spokane, 91 Wash. 
221, 157 P 869. 
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against them.°® 

[§ 3373] p. Determination of Benefits; and Ap- 
portionment. In a reassessment proceeding, the 
question of benefits is as much an original ques- 
tion as it is in the original assessment proceeding,’ 
and it is in no way controlled by the decision on 
that question rendered in the making of the original 
assessment.11_ In making a reassessment the board 
on whom this duty devolves is not bound by the 
acts of the former board in respect of the amount 
of the benefits conferred by the improvement ;'* the 
board must itself determine the amount of benefits 
to be assessed;1° but in doing this it may take into 


consideration the report of the commissioners origi- 


nally appointed to fix such benefits.1* 
Apportionment of benefits is also as much an 
original question in a reassessment proceeding as 
in the, original assessment proceedings,'® and is in 
no way controlled by the decision on that question 
rendered in the making of the original assessment.*® 
The rule requiring equality and uniformity in ap- 
portioning original assessments?’ applies with equal 
force to reassessments.1® As in the case of original 
assessments,’® if the method of apportionment of an 
assessment is prescribed by charter or statute, the 
reassessment must follow the method of apportion- 
ment so prescribed.?° And where the requirement is 
that the apportionment be made according to bene- 
fits, a reassessment in which the front-foot method?! 
or some other method than the one prescribed?? 
is adopted, is void. Under a statute providing 
that, where the court makes a reassessment, ‘‘the 


true and just amount of such assessments’’ due upon 


such property must be ascertained and judgment 
rendered and given therefor, a reassessment which 


9. Eggerth v. Spokane, supra. 

10. State v. Essex Public Road 
Bad., 40 N. J. L. 64; State v. Spokane 
County Super. Ct., 82 Wash. 37, 143 | yardage ratio). 
P 455; Inner-Circle Property Co. v. 24. 
Seattle, 69 Wash. 508, 125 P 970. 25. 

ea nner-Circle Property Co. v. 


made to each street is by charging 
to each street its proportion of the 
charge to the district according to its 


See supra § 3128. 
Farrell v.. West Chicago Park 
Comrs., 182 Ill. 250, 55 NE 325 [aff 


charges each front foot of the abutting property 
with the same amount, instead of basing the assess- 
ment on the amount of the excavation which at 
different places was at different depths, was 1m- 
proper.2®. So, as in the case: of original assess- 
ments,24 it is improper to assess each lot for the 
cost of the work done in front of it.?° 

[§ 3374] q. Record and Reports.?° The record”? 
or report?® must show that all statutory require- 
ments prescribed as a condition precedent to the 
exercise,of the power to make a reassessment have 
been observed. It should appear that objections to 
the reassessment were heard and determined before 
adopting the reassessment ordinance.?® If the ob- 
jections raise an issue of law, it is sufficient if the 
record shows that they have been overruled;*° but 
if issues of fact are raised by the objections, there 
should be a finding of the council thereon either 
in the record or ordinance sufficient to show that 
the questions have been heard, and the result;** 
and they cannot be summarily disposed of by a 
general order overruling them or ordering them to 
be placed on file.2? The record need not show the 
method of making the reassessment.°? Where the 
report shows on its fate that the viewers in fixing 
the amount to be assessed failed to follow the re- 
quirements of the statute, the reassessment is void.** 

[§ 3375] r. Operation and Effect.*° A reassess- 
ment under a new grant of authority is not a re- 
opening of the judgment by which a former assess- 
ment was declared invalid and proceedings there- 
under restrained.*® The reassessment, being merely 
supplementary to the regular proceedings, is effee- 
tive not only to secure a valid assessment of bene- 


port itself as presented by the ap- 
praisers that shall be final and con- 
clusive. Indianapolis v. State, supra. 
29. Hughes vy. Portland, 53 Or. 
370, 100 P 942. 
30. Reiff v. Portland, 71 Or. 421, 
141 P 167,.142 P 827, LRA1915D 772; 


Seattle, supra, 


12. State v. Pacific County, 48 
Wash. 230, 93 P 326. 

13. State v. Essex Public Road 
Ba, 40 N. J. L, 64 


14. In re 
Ward in Minneapolis, 161 Minn. 515, 
200 NW 807. 

15. State v. Spokane County Su- 
per. Ct., 82 Wash. 37, 143 P 455; 
Inner-Cirele Property Co. v. Seattle, 
69 Wash. 508, 125 P 970. 

16. Inner-Circle Property Co. v. 
Seattle, supra. : 

17. See supra § 8101. 

18. City St. Impr. Co. v. Quigley, 
191 Cal. 149, 215 P 390; Atwood v. 
Smith, 64 Wash. 470, 117 P 393. 

[a] As otherwise expressed, each 


lot and parcel of land benefited by' 


the improvement should be assessed 
its respective and proportionate 
share of the cost of making it. 
Hughes v. Portland, 53 Or. 370, 100 P 
942; Morgan v. Portland, 53 Or. 368, 
100 P 657. 

19. See supra § 3106. 

20. State v. Ramsey County Dist. 
Ct., 95 Minn. 5038, 104 NW 558; State 
v. Ramsey County Dist. Ct., 29 Minn. 
62, 11 NW 133; Hughes v. Portland, 
53 Or. 370, 100 P 942; In re Westlake 
Ave., 40 Wash, 144, 82 P 279. 

21. State v. Ramsey County Dist. 
Ct., 95 Minn. 503, 104 NW 558; State 
v. Ramsey County Dist. Ct., 29 Minn. 
62, 11 NW 1383. 

n re Westlake Ave., 40 Wash. 


22. I 
144, 82 P 279 
23. Freese v. Pierre, 37 S. D. 433, 


158 NW 1013 (the equitable method. 


of ascertaining the .charges to be 


181 U. S. 404, 21 SCt 609, 645, 45 L. 
ed. 916, 924] (the share to be paid 
for each lot or tract is the propor- 
tionate share of the cost of the im- 
provement as a whole). 

26. In original assessment pro- 
ceeding’s see supra §§ 3140-3142. 

27. Applegate v. Portland, 53 Or. 
552, 99 P 890. 

[a] Thus the record must show: 
(1) That the provisions of the law 
for the benefit of the property own- 
ers have been observed in making the 
reassessment and that the council 
has exercised its judgment in passing 
upon the question of benefits and in 
applying to each lot and parcel of 
land benefited its proportionate share 
of the cost. Hughes v. Portland, 53 
Or. 370, 100 P 942. (2) That there 
was an ineffectual attempt in good 
faith to make the improvement and 
assess the cost thereof to property 
benefited and that the improvement 
has been made in substantial accord- 
ance with the contract and ordinance 
authorizing it. Morgan v. Portland, 
53° Or. 368, 100° P ‘657. 

28. Wilson’s App., 152 Pa. 136, 25 
A 530; Travers’ App., 152 Pa, 129, 25 
A 528. 

[a] In Indiana (1) under the 
statute relative to the reassessment 
of benefits by appraisers (Burns St. 
Annot. [1908] § 8716), the report is 
entered not as the judgment of the 
court, but “as a judgment is entered 
on the records of the court.’”’ Indian- 
apolis v, State, 172 Ind. 472, 182 NE 
165. (2) It is filed with the board of 
public works as well as with the 
court, and it is not the judgment of 
the court on the report, but the re- 


ea v. Portland, 53 Or. 370, 100 

[a] Rule applied.—Objections to 
a reassessment that the cost of im- 
provement in front of each lot was 
assessed thereto instead of according 
to special benefits, that the repair in- 
cluded separate parts of a street, and 
that the cost of extending the base 
onto adjacent property was included, 
relate to questions of law which re- 
quire no special finding of fact by 
the council. Reiff v. Portland, 71 Or. 
ae 141 P 167, 142 P 827, LRA1915D 


Necessity for findings on objections 
ake or assessment see Supra § 

31. Cook v. Portland, 73 Or. 299, 
144 P 120; Hughes v. Portland, 53 Or, 
370, 100 P 942.. 

32. See cases supra note 31. 

[a] Where objections raised both 
issues of law and fact which were 
referred to a committee, the overrul- 
ing of the objections on report of the 
committee without findings of fact 
or further hearing was error. Brown 
v. Portland, 73 Or. 302, 144 P 121; 
wean v. Portland, 73 Or. 299, 144 P 

33. Hughes v. Portland, 53 Or. 370, 
100 P 942 (the important fact is the 
result of the work of the council and 
not the method). 

34. Wilson’s App., 152 Pa, 136, 25 
A 530; Childs’ App., 152 Pa. 134,, 25 
im ih Travers’ App., 152 Pa, 129, 25 
P a iky Relation back of lien see infra 

36. Mills v. Charleton, 29 Wis. 400, 
9 AmR 578. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tay 


fits,7” but to validate improvement warrants issued 
under the original proceeding so far at least as 
the reassessed benefits are sufficient.*8 Where the 
power to make a reassessment is not impugned, ob- 
jections to the prior assessment are irrelevant.®° 

[§ 3376] s. Confirmation, Revision, or Vacation 
of Reassessment—(1) By Council. General princi- 
ples governing confirmation, revision, or vacation of 
assessments by municipal councils*® apply in case of 
‘reassessments.*+ Statutes, giving to the order of a 
city council confirming reassessment proceedings 
the conclusiveness of a judgment of court, have been 
held valid.* 

[§ 3377] (2) By Judicial Tribunals—(a) In Con- 
firmation Proceedings. General principles govern- 
ing confirmation, revision, or vacation of original 
assessments by judicial tribunals** are applicable 
to reassessments.*# 

[§ 3378] (b) On Appeal from Reassessments. 
General principles governing appeals to judicial 
tribunals from original assessments*® apply to ap- 
peals to judicial tribunals from reassessments.*® In 
accordance with principles governing appeals** no 
appeal to a judicial tribunal from reassessment 
proceedings lies unless authorized by statute.*® How- 
ever the right to appeal from reassessment proceed- 
ings is expressly conferred by some statutes,*® and, 
if no appeal is taken, the reassessment becomes con- 
clusive.®° , 

Requisites and proceedings for transfer. Where 
a statute allows any- person who has filed objec- 
tions to a reassessment to appeal to the superior 
court by filing notice of appeal within ten days after 
the reassessment roll shall have been approved and 
confirmed by the council, and an ordinance provides 
that the reassessment roll shall be approved and 
confirmed by ordinance, an appeal is premature if 
taken before the passage of the confirming ordi- 
nance.*! As in the ease of original assessments®? 
the court acquires no jurisdiction of an appeal from 
the action of the city in making a reassessment 
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where the notice of appeal was not filed within the 
time required by statute and where its contents did 


| not comply with statutory requirements.*3 


Effect of appeal as stay. The appeal transfers to 
the court the reassessment proceedings as ‘to the 


| parties taking the appeal,®* and, pending proceed- 


ings on appeal, their property cannot be sold to 
pay for the assessment.®> On the other hand, the 
property of those not appealing is not affected by 
the appeal.®é 

Evidence. The city is not required to assume 
the burden of showing the invalidity of the origi- 
nal assessment nor any other cause of deficiency 
upon the hearing of an appeal in the superior court 
from a reassessment.>” Persons attacking it have 
the burden of showing that the decision of the coun- 
ceil in making and confirming it was erroneous.*® 
They cannot secure a reversal of the council’s deci- 
sion by merely producing the record of the original 
assessment and relying upon such presumptions as 
were theretofore in its favor.®? 

Grounds for setting aside. Although a reassess- 
ment roll contains illegal items, it will not be set 
aside,®° but the assessment of the property owners 
shall, by the court, be horizontally reduced in their 
proportion of the amount so assessed against the 
reassessment district to pay the illegal items.6t Nor 
will harmless errors alone justify the setting aside 
of a reassessment.®? 

Judgment. Under a statute providing that, on 
an appeal from a reassessment of property for the 
expense of a local improvement, the judgment shall 
be either to confirm, modify, or annul the assess- 
ment, the court should not dismiss or annul the as- 
sessment for errors which do not go to the juris- 
diction of the city council to make the assessment.®? 

[§ 3379] t. Appellate Review of Judgments in 
Reassessment Proceedings. General principles gov-. 
erning appellate review of judgments confirming, 
revising, or vacating assessments®* apply to judg- 
ments in reassessment proceedings.®® 


37. Duniway v. Portland,. 47 Or. 
1085 .8h),b), 945. 
38. Duniway v. Portland, supra. 
39. Brown v. South Orange, 49 N. 
J. L. 104, 6 A 312. ; 
40. See supra § 3187 et seq. 


41. Alexander vy. Tacoma, 35 
Wash. 366, 77 P 686. 

42. Alexander v. Tacoma, supra. 

43. See supra § 3194 et seq. 

44. See cases infra this note. | 

[a] Objections.—Where an objec- 


tion to the confirmation of a new as- 
sessment is based on the ground that 
the original proceedings were not 
pending in court when the improve- 
ment act of 1897 took effect, the ob- 
jector is estopped to urge that .the 
original proceedings were pending at 
such time. Cratty v. Chicago, 217 
Til. 453, 75 NE 343. ¥ 

[b] Questions of law and fact.— 
Upon application for the confirmation 
of a reassessment, the question 
whether the original confirmation 
proceeding is still pending is one of 
fact. to be shown by the evidence. 
Cratty v. Chicago, 217 Ill. 453, 75 NE 
343. ants 
{c] In Indiana, under Burns St. 
Annot: (1908) § 8716, relative to the 
appointment of appraisers to reas- 
sess the benefits from  stxeet im- 
rovements upon the petition of 
property owners, the court's only au- 
thority is to appoint the appraisers 
and adjudicate the costs incident to 
the review, and it is under no duty to 
consider the report and has no power 
to reject or approve it. Indianapolis 
v. State, 172 Ind. 472, 476, 1382 NE 
165 (‘the exclusive, original jurisdic- 
tion in. street improvement, proceed- 


ings is in the city board of public 
works. The circuit and _ superior 
courts are required by the legislature 
to perform in particular emergencies 
certain things in aid of the board’s 
jurisdiction—not to hear appeals, not 
to review any act of the board, nor 
to determine or give direction to any 
step in the proceeding. The sum 
total of the authority conferred upon 
the court is to appoint appraisers, 
and adjudge the costs incident to the 
review, in a manner admitting of no 


discretion, but as specifically pointed | 


out by the statute. The former of 
these duties is, in its nature, execu- 
tive; the latter a mere incident of the 
former. 


It has no power to reject or approve 
be tes 


appraisers, though appointed by the 
judge of that court, were not’ the 
agents of that court’). 

45. See supra § 3221. . 


46. See cases infra this section. 

47. See Appeal and WMrror § 29. 

48. Indianapolis v. Hawkins, 180. 
Ind. 382, 103 NE 10; Randolph vy. In-, 


dianapolis, 172 Ind. 510, 88 NE 949. 

[a]. Right of appeal is not con- 
ferred by a statute providing that the 
report of appraisers making the reas- 
sessment ‘shall be final and conclu- 


sive’ on all parties thereto. Ran- 
dolph v. Indianapolis, 172 ‘Ind, 510, 
88 NE 949. 


Right of appeal from original as- 
sessments see supra § 3221. } 
49. See statutory provisions. 
50. Inner-Cirele Property Co-~v. 
Seattle, 69 Wash. 508, 125 BP 970; 


The court is under no duty | 
to consider, or even heed, the report. | 


. The improvement proceeding : 
is not in the circuit court, and the| 


Bekkedal v. Viroqua, 183 Wis. 176, 
196: NW 879,-197 NW 707. 


51. Bellingham Bay Impr. Co. v. 
3a Whatcom, 17 Wash. 496, 50 P 

52. See supra § 3229. 

53. White v. Tacoma, 20 Wash: 


362, 5.51eP 319; 

54. Elliott v. Portland, 87 Or. 47, 
169 P 504, 

55. Elliott v. Portland, supra. 

56. Elliott v. Portland, supra. 

57. Inner-Circle Property Co. v. 
Seattle, 69 Wash. 508, 125 P 970. 

58. Inner-Circle Property Co. v. 
Seattle, supra. 

59. Inner-Circle Property Co. v. 
Seattle, supra. 

60. Eggerth v. Spokane, 91 Wash. 
22115115 7 oP > 859% 

61. Eggerth vy. Spokane, supra. 

62. Moore v. Spokane, 88 Wash. 
203, 152 P 999 (where it does not ap- 
pear that the amount assessed would 
have been different, the reassessment 
of property for a street improvement 
will not be set aside for assessing a 
specific sum against each of several 
lots belonging ‘to-the same owner, 
instead of spreading the assessment 
according to the’ zone system, sinGe 
an assessment will not be set aside 
for failure to conform: to the statu- 
tory method, unless the party com- 
plaining ..was’. prejudiced by the 
method adopted). 


63. Lewis v. Seattle, 28 Wash: 639, 
1 69. P 398. 

64. See supra § 3244 et seq. 

65. See cases infra this note. 


[a] Right of appeal.—(1) No ap- 
peal lies to a court of last resort 
from a judgment in‘ reassessment 


788 [44 C.J.] 


[§ 3380] u. Certiorari To Review Reassessments. 
As in the ease of original assessments®® certiorari 
may be available to review reassessments,*? and 
in so far as applicable the rules elsewhere con- 
sidered®® apply to certiorari to review a reassess- 
This writ is allowed on a petition ex 
The petition is funetus officio when the 
return is made’! and thereafter ceases to be opera- 
tive for any purpose”? except possibly that reference 
may be made to it to ascertain the errors assigned.’* 
The only answer to the writ is the 
return,’® and the facts necessary to give the city 
the right to make the reassessment must appear in 
the return, either by making the record a part of 
the return,’® or by recitals in the resolution author- 


ment. 
parte.”° 


The return.“ 


izing the reassessment.** 


Review and scope thereof. As in the case of origi- 
nal assessments’® the review of reassessment pro- 
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ments, 


Fraud. 


- 


[§§ 3380-3381 


by the record,’® the purpose being to determine 
whether the reassessment proceedings were regular 
and the method adopted the proper one;*° and the 
reassessment will not be disturbed or vacated where 
it does not clearly appear on the face of the record 
that this should be done.*? 
not reviewable.®? 
the owners had every opportunity to be heard, a 
contention that the city council did not pass upon 
objections to reassessment cannot be sustained.*? 

[§ 3381] v. Equitable Relief against Reassess- 
General principles governing equitable re- 
lief against original assessments** are applicable to 
reassessments,®® such as rules relating to evidence.*® 
The determination of the council that 


Questions of fact are 
Where the record indicates that 


objections to the reassessment were invalid cannot 


ceedings on certiorari is confined to matters shown 


proceedings in the absence of a stat- 
ute authorizing it. Huntington v. 
Brown, 175 Ind. 709, 95 NE 232; Sey- 
mour v. Jordan, 173 Ind. 717, 89 NE 
367; Indianapolis v. Barnett, 172 Ind. 
720, 88 NE 950; Cook v. Butler, 172 
Ind. 720, 89 NE 319; Wilson v. In- 
dianapolis, 172 Ind. 719, 88 NE 950; 
Randolph v. Indianapolis, 172 Ind. 
510, 88 NE 949. (2) And a statute, 
providing that the report of apprais- 
ers making the reassessment “shall 
be final and conclusive’ on all par- 
ties thereto, grants no right of ap- 
peal. Randolph v. Indianapolis, 
supra, ; 

[b] Presumptions. — The _ city 
auditor being the proper officer to 
make a reassessment, it is pre- 
sumed that he did his duty properly, 
and that his certificate relating 
thereto is true. Reiff v. Portland, 71 
Or. 421, 141 P 167, 142 P 827, LRA 
1915D 772. ; 

[c] Invited error.—Upon appeal 
from a judgment confirming a re- 
assessment, error cannot be predi- 
eated upon the adoption of the zone 
system, where that was done at the 
instance of the appellants. Collins 
v. Ellensburg, 91 Wash. 232, 157 P 
864. 

{d] Scope and extent of review.— 
(1) Although there may be some 
room for difference of opinion as to 
the correctness of the apportionment 
of the assessment and as to the 
amount of benefits conferred upon 
the various properties assessed, the 
reviewing court will not interfere. 
Hapgood v. Seattle, 69 Wash. 497, 
125 P 965. (2) It is without power 
to substitute its own judgment for 
the opinion of the commissioners in 
making a reassessment unless it has 
been arbitrarily exercised. In 
Fifth Ave., etc., 66 Wash. 827, 119 
P 852. (8) And where they have 
found that there is no such benefit 
to the public as will warrant a tax 
upon the general fund, their findings 
and return of the fact conclude the 
court. In re Fifth Ave., etc., supra. 
(4) But where the reassessment was 
not the result of the discretion of 
the commissioners but of the arbi- 
trary direction of the trial court as 
against their judgment, a judgment 


of confirmation is improper and will 


be set aside. 
supra, 


fe] 


In re Fifth Ave., etc., 


is proper for the appellate court to 
direct that a certified copy of its 
judgment be sent to the city auditor 
for enforcement by the city of the 
liens adjudged. Portland v. Blue, 87 
One272,, 170° PTL. 

66. ee Supra § 3266. 

67. See cases infra this section. 

68. See supra §§ 3265-3289. 

69. See cases infra this section. 

[a) If an adequate remedy by ap- 


re | 


Practice on sustaining reas- | 
sessment.—In some jurisdictions it | 


peal from an assessment by the city 
council to the circuit court is avail- 
able, certiorari will not lie. Reiff v. 
Portland, 71 Or. 421, 439, 141 -167, 
142 P 827, LRA1915D 772 [cit Cyc]. 
See also supra § 3267. 

[b] Sound discretion of the court 
governs the granting of relief by cer- 
tiorari. Reiff vy. Portland, 71 Or. 421, 
439, 141 P 167, 142 P 827, LRA1915D 
ee {cit Cyc]. See also supra § 


70. Fay v. Portland, 99 Or. 490, 
195 P 828. 

[a] Demurrer for defect in the 
petition will not lie, the only remedy 
therefor being a motion to quash the 
writ or order of the court for further 
return if the writ is incomplete. 
oe v. Portland, 99 Or. 490, 195 P 
Fay v. Portland, supra. 

Fay v. Portland, supra, 
Fay v. Portland, supra. . 

74 %In original assessment pro- 

ceedings see supra § 3274. 


75. Fay v. Portland, 99 Or. 490, 
195 P 828. 

76. Michell v. Portland, 53 Or. 
547, 99 P 881, 101 P 388. 

77. Michell v. Portland, supra. 

78. See supra § 3279. 

79. Fay v. Portland, 99 Or. 490, 


195 P 828; Reiff v. Portland, 71 Or. 
oa 141 P 167, 142 P 827, LRA1915D 


80. Reiff v. Portland, supra. 

[a] Rebuttal of presumption. — 
Where an assessment for paving 
made according to frontage has been 
set aside and a new assessment 
made upon each landowner’s frontage 
substantially like the first assess- 
ment in amount, no lands except 
those fronting on the improvement 
being assessed, the presumption, aris- 
ing from these facts, that the im- 
position was in proportion to front- 
age and not in proportion to benefits, 
is overcome by the sworn certificate 
of the commissioners to the con- 


Vath Johnson v. Trenton, 43 N. J. 
‘81. Brown v. South Orange, 49 N, 


J. L. 104, 6 A 312; Hughes v. Port- 
Jand, 53 Or. 370, 100 P 942. 

{a] Thus (1) the report of a re- 
assessment made after partial vaca- 
tion of an assessment for a street 
improvement will not be vacated 
merely because on its face it seems 
to give awards to all owners of land 
taken or damaged, and to levy as- 
sessments upon all lands benefited. 
The court, looking at all the pro- 
ceedings, will hold the legal effect 
to be to make new awards and as- 
sessments in lieu only of those pre- 
viously annulled. Brown v, South 
Orange, 49 N. J. L. 104, 6 A 312. (2) 
And if a reassessment for a local im- 
provement purports to have been 
made according to benefits, it will 
not be disturbed because it does not 


be attacked in this character of proceeding,®** un- 
less it is shown that the council has itself proceeded 


clearly appear on its face that the 
council has passed on the question of 
benefits, except on appeal as provided 
by the city charter, if under any 
conceivable condition the finding of 
the council could legally have been 
made, even though the reassessment 
may have been in fact according to 
the front-foot rule, when the charter 
requires that it shall be according 
to benefits. Hughes v. Portland, 53 
Or. 370, 100 P 942. (38) It will not 
be assumed that issues of fact raised 
by objections to the preliminary re- 
assessment were determined by the 
council adversely to the objectors 
from the mere fact that the council 
passed the reassessment ordinance, 
except so far as recitals in the ordi- 
nance may be a finding thereof. 
Hughes v. Portland, supra. 

82. Reiff v. Portland, 71 Or. 421, 
141 P 167, 142 P 827, LRA1915D 772. 
See also supra § 3280. 


83. Fay v. Portland, 99 Or. 490, 
195 P 828. 
84 See supra § 3290 et seq. 


85. See cases infra this section, 

86. See cases infra this note. 

[a] Burden of proof.—In a suit 
to have the reassessment and levy is- 
sued thereon declared void and de- 
fendant enjoined from attempting to 
reassess the property involved or to 
fix any lien thereon, the burden of 
proof is on plaintiff to show that de- 
fendant was guilty of unreasonable 
delay in making the reassessment, if 
he relies on this fact as a ground 
for relief. Texas Bitulithic Co. v. 
PONE (Tex, Civ. * Av) 7 v9 T oS sw 


{b] Presumptions.—In a suit to 
enjoin the enforcement of a reassess- 
ment, it will, when the record of the 
council is silent, be presumed that 
the objections of the property own- 
ers were considered by the council 
and found without merit, when it 
subsequently passes a reassessment 
ordinance as though such objections 
were not in the way. Hughes vy. 
Portland, 53 Or. 370, 100 P 942; Duni- 
Re v. Portland, 47 Or, 103,81 ‘Pp 


{[c] Evidence held insufficient (1) 
to show unreasonable delay in seek- 
ing a reassessment. Texas Bitulithic 
Co. v. Henry, (Tex. Civ. A.) 197 SW 
221. (2) The certificate of the board 
of public works on a reassessment 
for a public improvement, that they 
viewed each lot and determined both 
the benefits and damages, is not over- 
come by the fact that each lot of 
the same size was determined to 
have received the same benefit, as 
showing a mere arbitrary, imposi- 
tion, where all the lots were used 
and affected substantially alike. 
Sanderson v. Herman, 108 Wis. 662 
84 NW 890, 85 NW 141. ; 

87. Duniway v. Portland, 47 Or. 
103, 81 P 945. 


— SK 
For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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fraudulently.8® The only fraud which will defeat 
a reassessment in an equitable action to enjoin en- 
forcement of municipal liens imposed thereby,®® or 
to cancel street warrants issued by virtue thereof,®° 
is fraud in the reassessment, proceeding itself be- 
cause the original proceeding is an invalidated past 
transaction. 

Minor changes in the resolution for reassessment 
of the plans and specifications for the improvement 
under the original assessment proceedings constitute 
no ground for equitable relief by injunction against 
the reassessment,®! especially where the result was 
to reduce the original assessment.®2 

[§ 3382] 31. Supplemental or Additional Assess- 
ments—a. In General. Under power given by stat- 
ute or charter expressly®* or by necessary impli- 
cation,®® when an assessment proves insufficient to 
defray the expenses of the improvement, a supple- 
mental assessment or assessments may be levied 
until full payment for benefits to the property as- 
sessed has been secured.°* A supplemental assess- 
ment cannot be made where it does not appear that 
the cost of the improvement exceeded the amount 
originally assessed to pay therefor.°? And in mak- 
ing a supplemental assessment, it is not permissible 
to impose upon property more than its just propor- 
tion and share of the total cost of the improve- 
ment.°® So, in accordance with principles govern- 
ing original assessments,®® it is not permissible in 
making a supplemental assessment to impose on 
the property assessed a greater burden than the 
benefits accruing to it from the improvement, and 
a supplemental assessment is properly denied where 
the property has not been benefited more than the 
amount previously collected from it.? 

As of what time validity determined. Where 
additional assessments are rendered necessary by 
reason of a judgment exempting part of the property 
assessed and returning the report of the commis- 
sioners for revision, the validity of the additional 
assessment on the balance of the property to make 
up the deficiency must be determined as of the 
time of the first assessment.’ 


88. Duniway v. Portland, supra. 
89. Wagoner v. La Grande, 89 Or. 
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Div. 865, 130 NYS 609. 
Oh.—Dodsworth v. 


[44 C.J.] 789 

Power as affected by judgment in original pro- 
ceeding. Where the original assessment on particu- 
lar property was reduced on the ground that the 
property was assessed more than its proper share 
of the cost, the judgment is not conclusive against 
the right to levy a supplemental assessment on such 
property* unless the court found that the prop- 
erty was assessed for the full amount for which 
it was benefited.6 On the other hand, where the 
court found that the property was assessed its fair 
proportion of the cost of the improvement,® or that 
it was assessed more than its just proportion of 
the cost of the improvement and in addition fixed 
the share for which it might justly be assessed,’ 
the judgment is res judicata as to the matters so 
decided, and the property is not subject to a sup- 
plemental assessment. 

Effect of invalidity of former assessment. Where 
the statute provides that in making a supplemental 
assessment to make up a deficiency in the amount 
originally levied the original mode must be followed, 
if the original assessment was void, a supplemental 
assessment is also void.® 

By what law governed. A supplemental assess- 
ment to complete an improvement for which the 
original assessment proved insufficient is an inci- 
dent of the original assessment and governed by 
the law in force when the improvement proceedings 
were begun.? 

[§ 3383] b. Amount and Items Assessable. The 
deficiency for which the supplemental assessment 
may be made is the difference between the original 
assessment and the actual amount for which the im- 
provement can be made.?°® 

Cost of collecting and disbursing an original im- 
provement assessment is a legitimate charge which 
may be included in the estimate for the supplemen- 
tal assessment to meet the deficiency in the original 
assessment.1+ : ms 

Cost of supplemental proceedings is properly in- 
cluded in the amount assessed, especially as to 
property owners whose failure in whole or in part 
to pay their proportion of the original assessment 


greater burthen than the benefits ac- 


Cincinnati, 18|cruing to it from the improvement, 


192.0173 22305. 

90. ey v. Portland, 47 Or. 
103, 81 P 945, 

91. Thayer Lumber Co, v. Muske- 
gon, 157 Mich. 424, 122 NW 189. 

92. Thayer Lumber Co. v. Muske- 
gon, supra. 

93. See statutory and charter pro- 
visions. 

94 Earl v. Morrilton Bd. of Impr., 
70 Ark. 211, 67 SW 312; Gill v. Oak- 
land; 124 Cal. 385,57 P1505 Meech 
v. Buffalo, 29 N. Y. 198; Dodsworth 
v, Cincinnati, 18 Oh. Cir. Ct, 288, 10 
Oh. Cir. Dec. 177. 

95. See cases infra this note. 

[a] If improvement is within 
scope of the city’s powers, the power 
to make supplemental assessment 
may be implied. Bates County v. 
Wills, 289 Fed. 785, 152 CCA 571; 
Ukase Inv: Co. v. Portland, 95 Or. 
176, 186 P 558. See Spokane v, On- 
stine, 86 Wash. 4, 149 P 1 (as sus- 
taining this view). 

96. Ark.—Earl v. Morrilton Bd. 
of Impr., 70 Ark, 211, 67 SW 312. 

Cal.—Gill v. Oakland, 124 Cal. 335, 
BYEP LOO: 

Conn.—Schellen’s App., 91 Conn. 
709, 101 A 81 (recognizing rule). 

T11.—McChesney v. Chicago, 188 Ill. 
423, 58 NE 982; Wickett v. Cicero, 
152 Tll. 575, 38 NE 909. 

, Kan.—Mason v. Kansas City, 103 
Kan. 275, 1738 P 535. 
~N. Y.—Meech: v. Buffalo, 29 N. ¥ 


198; In re Jerome Ave., 145 App. 


Oh, (Cire Ct.—283--10! Oh. \Cirk Dee) 177: 

Or.—Ukase Inv. Co. v. Portland, 
95-Or: 176, 186 P 558. 

Wash.—Spokane v. Onstine, 86 
Wash. 4, 149 P 1;:Hapgood v. Seat- 
tle, 69 Wash, 497, 125 P 965. 

See Sheridan v. Fleming, 93 Mo. 
321, 5 SW 813 (swamp land recla- 
mation assessment). 


97. Schellen’s App., 91 Conn. 709, 
101 A 81. 
98. Greeley v. Cicero, 148 Ill. 632, 


36 NE 603. » 7 

99. See supra § 3072. 

1. Chicago v. Noonan, 210 Ill, 18, 
71 NE 382; Greeley v. Cicero, 148 Ill. 
632, 36 NE 603. F 

“The continuing test in special as- 
sessment proceedings, whether origi- 
nal or supplemental, is that the as- 
sessment shall not exceed the special 
benefit to the property assessed.” 
Winnetka v. Taylor, 301 Ill. 147, 155, 
133 NE 653. 

[a] “The same equality in the im- 
position of the burthen must be ob- 
served whether the money necessary 
to complete the improvement is 
raised by a first or supplemental as- 
sessment, and the court having ju- 
risdiction of the parties and subject 
matter, its judgment apportioning 
the benefits and modifying and con- 
firming the assessment roll is con- 
clusive upon the parties. The mu- 
nicipal authority, under the guise of 
a supplemental assessment, can not 
impose upon the property assessed, a 


or cast upon it more than its just 
proportion and share of the _ total 
cost of the improvement made by 
the municipality.” Greeley v. Cicero, 
148 Ill. 632, 640, 36 NE 603. 

2. West Chicago Park Comrs. v. 
Metropolitan West Side El. R. Co., 
182 Ill. 246, 55 NE 344, 

3. In re Jerome Ave,, 145 App. 
Div. 865, 180 NYS 609. 

4 Cicero v. Skinner, 220 Ill. 82, 
77 NE 187. See Cody v. Cicero, 203 
Ill. 322, 67 NE 859 (it is not an ob- 
jection to a supplemental assessment 
that the original assessment had 
been adjudicated and collected un- 
less it appeared that in the original 
case it was found that the property 
objected for would be benefited no 
more than was originally assessed 
against it). 

5. See cases supra note 4. 

6 Wickett v. Cicero, 152 Ill. 575, 
38 NE 909. 

7. Greeley v. Cicero, 148 Ill. 632, 


61 Tl. 


‘86 NE 603. 


8. Workman v. Chicago, 
463, 

9. Stuart v. Lakewood, 23 Oh. Cir. 
ct. N. S. 269. 

10. Winnetka v. Alles, 295 Ill. 96, 
128 NE 807; Winnetka v. Handy, 295 
Tll. 54, 128 NE 805. 

ll. Cicero v. Skinner, 220 Ill. 82, 
77 NE 1387; Cicero v. Green, 211 Ill. 
241, 71 NE 884. 

12. Winnetka v, Taylor, 301 Ill, 
147, 183 NE 653,. : 
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created the deficit which necessitated the supplemen- 
tal assessment.1% 

Deficiency caused by assessing property not liable. 
Where special assessments are levied on property 
not liable and are enjoined as to that property, 
supplemental assessments may be levied on property 
lable therefor to make up the deficiency.*4 

Damages to property injured by improvement. 
Where an item for damages to property injured by 
the improvement!® has been omitted in making the 
original assessment, a supplemental assessment may 
be levied to defray the expense of the damages.*® 

Interest, accruing on vouchers in hands of con- 
tractor for an improvement at a time when there 
is no money in the treasury with which to pay the 
vouchers and interest, may be properly included in 
the estimate for a supplemental assessment,!7. al- 
though the original assessment was sufficient to pay 
the cost of the improvement, excluding the inter- 
est.'8 On the other hand it has been held that a 
supplemental assessment could not be levied to pay 
a deficit in interest upon a special assessment 
voucher caused by the payment by property own- 
ers of deferred installments in advance, the fund 
being allowed, by the holder of the voucher, to lie 
idle in the treasury after being paid to the treas- 
urer.?? 

Unauthorized interest charges. Where an im- 
provement district issued bonds for a term of ten 
years instead of one of nine years. as provided 
by statute, the taxpayers being given nine years 
to make their payments, a supplemental assess- 
ment to make up the deficiency in interest is un- 
authorized.?° 

Rebates to property owner. Where a supple- 
mental assessment of public improvements was 
made in excess of the necessary amount, the rebate 
to any property owner should be his proportionate 
share of the assessment based upon both the origi- 
nal and the supplemental assessment for the im- 
provement.” 

[§ 3384] c. Time of Making; Limitations; Laches. 
In the absence of any special statutory regulation 
on the subject, a supplemental assessment is not 
premature where the contract for the improvement 
has been let and the total cost ascertained, although 
the work had not been completed, it not appearing 
that there was any error in the amount.?? And 


where a statute provides that the municipality may 

13. Collins v. Ellensburg, 91 
Wash, 232, 157 P 864. 

[a] Cost of proceedings and in- 
terest.—Where an improvement ex- 
ceeded the initial ordinance estimate, 
and most of the property owners 
paid without protest their assess- 
ment, property owners successfully 
resisting payment on original assess- 
ment in excess of their proportion of }! 
original estimate cannot object that 
on reassessment interest thereon and 
cost of reassessment was reassessed 


17. 


241, 71 NE 884, 
18. 
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make and file an estimate of the deficiency ‘‘at any 
time after bids have been received,’’ when it shall 
appear that the first assessment is insufficient to 
pay the cost of the improvement, a supplemental 
assessment before the completion of the improve- 


' ment is not premature.2? Under a statute providing 


‘that, if the first assessment shall prove insufficient, 


the council shall make another assessment for a 
sum sufficient to complete the improvement, it has 
been held that the council may make the second levy 
before the first assessment is exhausted.?* But 
where the statute contemplates an actual ascer- 
tained deficiency which can be known only after 
the work is completed, a supplemental assessment 
cannot properly be made until the completion of the 


work and the definite ascertainment of the defi- 


ciency.”® 

Limitation prescribed by a statute providing for 
a new assessment against delinquents, where there 
is a deficiency because of a partial failure to pay 


' the assessment within five years after confirmation 


of the original assessment, does not apply to a 
supplemental assessment for a deficiency in an origi- 
nal assessment resulting from an underestimate.”® 
Laches. A proceeding for the confirmation of a 
supplemental assessment is not barred by laches by 
reason of the fact that the ordinance for the sup- 


plemental assessment was not passed until six years 


after the ordinance for the original assessment, 
where a part of the cost was collected in one in- 
stallment and the remainder divided into four an- 
nual installments.?* 

[§ 3385] d. Proceedings. The statutory method 
and procedure for levying a supplemental assess- 
ment?® must be complied with to give validity to 
it.2° If the statute so provides, the supplemental 
assessment must be made in the same manner, as 


_nearly as may be, as in the first assessment.%° 


See supra § 3087, 


A ao v. Onstine, 86 Wash. 4; 149 


Cicero v. Skinner, 220 Ill. 
77 NE 1387; Cicero v. Green, 211 m1 


Cicero vy. Green, supra. 


Ordinance. After the work has been completed 
by the public authorities a supplemental ordinance 
need not give a detailed description of the improve- 
ment as is required in the original ordinance.*? 

Estimate of deficiency. An estimate of defi- 
ciency. in the original assessment is sufficient as 
the act of the board on whom devolves the duty of 
making the supplemental assessment, where it was 
signed by the president and one other mémber who 
together constituted a majority of the board.*” 


15. } 791; Chicago v. Noonan, 210 Ill. 18, 
16. Dodsworth v. Cincinnati, 18] 71 NE 32. 
Oh, ‘Cir. Ct. 288,.10°Oh, Cir. Dec. 177; “To hold otherwise would be to 


jeopardize the interests of the public’ 
and make uncertain the rights of 
contractors who, on the faith of the 
‘confirmation of the original assess- 
‘ment, had proceeded with the work.”: 
Conway. y, Chicago, supra, 


82, 


against their property exclusively. 
Collins v. Ellensburg, 91 Wash. 232, 
235, 157 RP 864 (where, however, it 
is said: “Those who paid the origi- 
nal assessment without contest, it 
must be presumed, did so in order 
to avoid the accumulation of inter- |: 
est and the cost of a reassessment. 
It would: be manifestly 
now to impose upon them, or any of 
them, any part of this interest and 
costs for the accruing of which they 
are in no sense responsible”). 

14 .Mason v. -Kansas City, 103 
Kan,’ 275, 173 P' 535; In re: Jerome 
Ave., 145 App. Div. 865, 1380 NYS 609. 


inequitable |' 


19. vases v. Peo., 214 Tl, 107, [a] Test of completion of the 
\73 NE 32 work is the determination of that 
20. Redwood Highlands Co, v.|fact by the board of local improve- 
Redwood City, 65 Cal, A. 561, 224] ment, and the acceptance of the im- 


P 780 (in so far as the bonds pur- 
‘ported to bear interest for the addi- 
tional year they created no obliga- 


tion). 

21. Winnetka v.° Taylor, 301 Il. 
147, 133 NE 658. 

22. Rogers v. Salem, 61 Orin 321;) 
1122 Pr 308. 

23. Winnetka v. Taylor, 288 Ill. 


624, 124 NE 348. 
| 24, Earl v. Morrilton Bd. of Impr., 
‘70 Ark. 211, 67 SW 312. 

+ QB. Conway v. (Chicago, 219° Til. 
i295, 299, 76 NE 384; Sheriffs v. Chi- 
‘cago, 213'T11. 620, 73 NE 367; Chicago 
v. Richardson, 213 Ill. 96, 72 


32, 
NE. 54, 128 NE 805. 


provement and the ascertainment of 
the cost thereof by it. Sheriffs v. 
Chicago, 213 Ill. 620, 73 NE 367. 

ee te Vv. Cicero, 203 Ill. 322, 67 


Cody v. Cicero, supra. 


28. See statutory provisions. 
29. See cases infra this section. 
30. Winnetka v. Alles, 295 Ill. 96,. 


128 NE 807; Winnetka v. Handy, 298 - 


Til. 54, 128 NE 805. 


‘31. Geneseo v. Schultz,’ 257 Tl. 


273, 100 NE 926; Markley v. Caicaga, 


190 Til, 276, 60 NE 512. 


Winnetka Vv. Handy, ty Th. 


For later cases, developments and ohanges in the law. see cumulative ‘Anaoepulas same title, pageand note number,. 


Be Pern: 
ie: 


_ And, although it is a material requirement in an 
original proceeding to assess for local improvements 
that the estimate contain a certificate that it does 
not exceed the probable cost,* such certificate is 
unnecessary in proceedings for a supplemental as- 
sessment to increase the available funds to the 
amount of the lowest bid,*4 since the bid is suffi- 
cient showing of the probable cost.?5 

Petition. While under some statutes a second 
assessment may be made without any new petition 
where the first assessment is insufficient to complete 
the work,** under others it is essential that the 
proceedings for a supplemental assessment shall 
originate by a proper petition to the court for an 
order directing the same to be made.?" If the stat- 
ute requiring a petition does not so provide, it need 
not contain a statement of the cost of the original 
improvement,** the amount collected and expended 


under the original assessment,?® and the amount, 


of the deficit.*° 

Notice. As in the case of original assessments*? 
notice to property owners of proceedings to levy 
a supplemental assessment and an opportunity to 
be heard are indispensable.*? : 

Objections. An objection to the provisions of an 
ordinance for a supplemental assessment is prema- 
ture if made before an attempt to levy such assess- 
ment,*? the proper time for questioning the pro- 
priety of the assessment being when an attempt is 
made to levy it.44 Where by statute the supple- 
mental assessment can only be made upon a new 
and additional ordinance expressly providing for 
it, the property owner should be confined to the 
ordinance then being proceeded under, and should 
not be permitted to attack the prior ordinance which 
had not only been adjudicated upon but justly acted 
under.*® A supplemental assessment cannot be ob- 
jected to on the ground that it was to be collected 
in one installment whereas the original assessment 
was divided into several installments,*® or on the 
ground that in the original ordinance the provi- 
sion for assessment of the cost of each section of 
the improvement against the property abutting on 
that section was improperly interlined after the 
adoption of the ordinance,*’ since the validity of 
the ordinance was concluded by the judgment con- 
firming the original assessment.** 


33. See supra § 2424. 


34. Winnetka v. Handy, 295 Ill. 
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ment, and the only notice required 
is that provided in the charter for 


[44 O.5.] 791 


Hearing. Under a statute providing for a public 
hearing on supplemental proceedings in the same 
manner as in the original proceedings, if the esti- 
mated deficiency exceeds ten per cent of the original 
estimate the public hearing must be held before 
the contract for the work has been awarded and . 
the work done so as to give an opportunity to the 
property owners to protest as to the character and 
kind of improvement and whether it ought to be 
completed as originally intended ;*? and if the public 
hearing is not given until after the contract has 
been awarded and the work completed, a supple- 
mental assessment cannot be sustained.5®° Where 
the original commissioners to assess damages and 
benefits resulting from the opening of a street, be- 
ing limited to an assessment of benefits of fifty 
per cent of the value of the property not taken, 
made a report in which the award of damages ex- 
ceeded the assessment of benefits, and confirmation 
of the award was denied and the report sent back 
for revision and correction, the second commission 
to which the matter was referred cannot arbitrarily, 
without reference to value, increase the assessment 
of benefits so as to balance them, but must receive 
evidence of value.®! 

Questions considered. The question of benefits on 
a supplemental assessment cannot be considered 
while the question of benefits in the original pro- 
ceeding resulting from the same improvement re- 
mains unsettled.®? 

Evidence; presumptions. Parties objecting to 
supplemental assessment are entitled to show the 
adjudication of the court in the original assess- 
ment determining that their property was assessed 
its fair proportion of the cost of the proposed im- 
provement and expense of levying and collecting 
the original assessment,®* or they may show an ad- 
judication of the court that their land was assessed 
more than its just proportion of the cost of the im- 
provement and fixing the share for which it might 
justly be assessed,°* such judgments being conelu- 
sive as to the questions so adjudicated.®> The com- 
missioners’ estimate of the amount which it is nec- 
essary to collect by supplemental assessment to 
pay for a deficiency in the original assessment when 
properly approved is prima facie proof of the 


46. Geneseo v. Schultz, 257 Til. 
273, 100 NE 926; Conway v. Chicago, 


54, 128 NE 805. 

85. Winnetka v. Handy, supra. 

36. Earl v. Morrilton Bd. of Impr., 
70 Ark. 211, 67 SW 312 (under a stat- 
ute providing that if the first assess- 
ment for a local improvement shall 
prove insufficient, the board shall re- 
port the amount of the deficiency to 
the council which shall thereupon 
make another assessment for a sum 


sufficient to complete the improve- 
ment). 

37. Chicago v. Noonan, 210 Il. 18, 
71 NE 32. , 

838. Cody v. Cicero, 203 Ill. 322, 67 
NE 859. 


39. Cody v. Cicero, supra. 
40. Cody v. Cicero, supra, 


41. See supra § 3050. 
42. Maple Heights v. Holtz, 100 
Oh. St. 264, 126 NE 71, 72. Com- 
61 Or. 3821, 


pare Rogers v. Salem, 
122 P 308 (charter authorizing the 
construction of a sewer on giving a 
specified notice and authorizing an 
assessment of the probable cost of 
the improvement, and for an assess- 
ment of a deficit, when the original 
assessment is insufficient, does not 
require any additional notice of a 
deficit assessment, which is but a 
completion of the original assess- 


the collection of the assessment). 
“Certainly the same reason that 
would impel the Legislature to re- 
quire a notice to be published before 
a first assessment is made would 
with equal force apply to a second 
and additional assessment, for it isa 
matter of common knowledge that 
it is the additional burden that often 
makes the original burden unbear- 
able, and the owner of the land as- 
sessed might acquiesce in one assess- 
ment which he believed represented 
the full measure of his benefit, but 
strenuously object to an additional 
assessment, which he believed ex- 
ceeded his benefit by the 
amount of the additional assess- 
ment.” Maple Heights v. Holtz, 


supra. 
43. Mardis v. McCarthy, 162 Cal. 
94, 104, 121 P 389. 
44. Mardis v. McCarthy, supra 
(“It may be that the first assess- 
ment will produce funds sufficient to 


exact 


complete the improvement, or, if 
there should be a deficiency, that 
the supervisors will supply the 


needed balance out of the treasury 

of the city and county’’). 
45. Conway v. Chicago, 219 Ill. 

295, 76 NE 384. 


219 Ill. 295, 76 NE 384; Goodrich v. 
Chicago, 218 Ill, 18, 75 NE 805. 

47. Carlinville vy. Lorence, 295 TI. 
261, 129 NE 65. 

48. Carlinville v. Lorence, supra. 

49. Chicago v. Max, 289 Ill. 372, 
124 NE 648. 

50. Chicago v. Max, supra. 

51. Chicago v. Hurford, 238 Il. 
552, 87 NE 325; In re Washington 
aa 171 App.’ Div. 342, 156 NYS 


96. 

[a] Evidence held insufficient to 
show improvement fully paid for.— 
nae v. Cicero, 203 Ill. 322, 67 NE 
859. 

52. Bradley v. New York Cent. R. 
Co,, 295 Ill, 264, 129 NB 144) (the 
whole benefit would be an aggregate 
sum, and a jury could not determine 
what a part of the benefit would 
be without knowing what the other 
part amounts to. The question of 
benefits in the original proceeding 
remains unsettled, and it would be 
impossible to say whether a further 
sum should be added for benefits). 

53. Wickett v. Cicero, 152 Til. 575, 
38 NE 909. 

64. Greeley v. Cicero, 148 Ill. 632, 
36 NE 603. 

- 55. See cases supra notes 53, 54 


t 
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amount of the deficiency,5® and the court must, 
in the absence of evidence, presume that extras 
embraced in the commissioners’ estimate of defi- 
ciency were authorized by the improvement ordi- 
nance and were properly taken into consideration.°” 

Questions for jury. Where the statute provides 
that it shall be no objection to a supplemental as- 
sessment that the prior assessment has been levied 
and collected, unless in such prior cause, on proper 
issue made, it was specially found that the property 
objected for would be benefited by the improvement 
no more than the amount assessed against it in such 
prior proceedings, the jury in the original proceed- 
ing cannot find that the amount of the benefits and 
the amount of the assessment are equal unless an 
issue is made,°® and, in the absence of an issue, the 
question is not for the jury on the supplemental 
assessment.°® 

Findings. On objection to an application to con- 
firm special assessments by a city or village, if it 
shall appear that the premises of the objector are 
assessed more or less than they will be benefited, 
or more or less than their proportionate share of 
the cost of the improvement, the court or jury 
should so find,®° and also the amount for which such 
premises ought to be assessed.*+ 

[§ 3386] 32. Assessments for Arrearages—a. In 
New Jersey and New York. The validity of stat- 
utes providing that, where taxes, assessments, or 
water rates levied or imposed, or attempted to be 
levied or imposed, remain unpaid and in arrears, 
designated boards shall have the power to deter- 
mine the amount of arrearage, if any, which should 
justly be imposed on the lands assessed,°* has been 
upheld.** The purpose of legislation of this char- 
acter is that land benefited by an authorized public 
work shall not escape the payment of its propor- 
tionate share of the expense thereof,°* and public 
policy may restrict the application of the statute 
in some circumstances.® 

Essentials of jurisdiction are that a public im- 
provement has been made, that an assessment there- 

56. Cicero v. Skinner, 220 Ill. 82, 


77 NE 137; Cicero v. Green, 211 Ill. 
241, 71 NE 884; Cody v. Cicero, 203 65. 


18 A 572. 
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Home v. Newark, 52-N. J. L. 138,]L. 22, 
State v. Chancellor, 51 N. J. L. 


[§§ 3385-3387 


| for has been imposed or has been attempted to 


have been imposed, and that payment therefor had 
not been had.** Where these elements coexist, the 
board has jurisdiction both where the assessment 
is invalid®* and where it is valid.66 On the other 
hand, where the amount assessed under an invalid 
assessment which was never set aside was paid, the 
city’s claim is extinguished, although it subse- 
quently refunded the amount so paid; in such case 
there remains no unpaid assessment, and the board 
is without jurisdiction in the premises.*®® 

Rights of property owner on payment of substi- 
tuted assessment. Under a statute requiring the 
board to certify to the registrar of arrears an 
amount to be assessed in lieu of all arrearages for 
which invalid sales have been made, the owner who 
pays the substituted assessment is entitled to have 
entered on the record of the registrar a memoran- 
dum showing that, as between him and the city, 
assessments for which the property was sold were 
included in the certificate of the board to be paid 
in lieu of the former assessments.”° 

[§ 3387] b. In Illinois. A statute in Illinois 
which provides that, if there shall be a failure to 
collect a part of a special assessment, the council 
may within five years after confirmation direct a 
new assessment to be made upon delinquent prop- 
erty” to satisfy the delinquency,’? applies only in 
cases where there has been a judgment of confirma- 
tion,’* and authorizes a new assessment within five 
years after confirmation where, from any cause, the 
city fails to collect an assessment levied which has 
not been set aside by any court.74 

Effect of invalidity of former assessment. Where 
the statute provides that in making an additional 
assessment to make up a deficiency in the amount 
originally levied, the original mode must be followed, 
if the original assessment was void, an additional 
assessment is also void.7® 

Petition for a new assessment must show the 
amount of the deficiency in the eollection,”® the 
amount realized for the first assessment,’? and 


54 A 8138; Protestant Foster 
Home v. Newark, 52 N. J. L. 188, 18 


Ill. 322, 67 NE 859. 

57. Cicero v. Skinner, 220 Ill. 82, 
77 NE 187. 

58. Carbondale y. Walker, 240 Ill. 
18, 88 NE 296. ' 

59. Carbondale v. Walker, supra, 

60. Greeley v. Cicero, 148 Ill. 632, 
36 NE 603. 

61. Greeley y. Cicero,. supra. 

62. N. J. P. L. (1886) p 149 et seq; 
Nip wGL882)re. 114, 

63. In re Elizabeth, 49 N. J. L. 


488, 10 A 863; Martin v. Stoddard, 
127 N. Y. 61, 27 NE. 285; Fithian 
v. Wheeler, 125 N. Y. 696, 26 NE 


141; Terrel v. Wheeler, 123 N. Y. 76, 
25 NE 329; Lamb v. Connolly, 122 
N. Y. 5381, 25 NE 1042; White v. 
Wheeler, 51 Hun 573, 4 NYS 405 [aff 
123 N. Y. 627, 25 NE 952]; Waller- 
stein v. Bohanna, 1 Silv. Sup. 363, 
5 NYS 319; Kelly v. Wheeler, 3 NYS 
289 [aff 125 IN. ¥. 696 mem, 226 
NE 141 mem]. . 

{a] Not delegation of taxing 
power.—Wallerstein v. Bohanna, 1 
Silv. Sup. 368, 5 NYS 319; White v. 
Wheeler, 51 Hun 573, 4 NYS 405 [aff 
123 N. Y. 627 mem, 25 NE 952 
mem]; Terrill v. Little, 49 Hun 262, 
Zee NIG Sisr66) ) Latin Wiz SN ees ulin ead 
NE 329]; Kelly v. Wheeler, 3 NYS 
289 [aff 125 N. Y, 696 mem, 26 NE 
141 mem]. 

64. Hayday v. Ocean City, 69 N. J. 
L. 22, 54 A 813; Protestant Foster 


414,17 A 942, 

[a] An exception to the extensive 
powers given to the board exists 
as respects lands purchased by the 
chancellor under foreclosure of .mort- 
gages representing funds in court, 
where the city was made a party to 
the proceedings and answered setting 
up the taxes or assessments as liens 
on the land. In these circumstances, 
no reassessment against such lands 
can be made. State v. Chancellor, 
51 N.. J, L. 414, 17 A 942 (the same 
considerations of public policy, 
founded on expediency, which protect 
investments of the funds of the state 
from the hazards of the priority of 
tax liens, apply with equal force to 
mortgages taken to Secure property 
which the state, in virtue of its sov- 
ereignty, has drawn into its courts, 
and caused to be invested in the 
name of the chancellor, as its agent 
selected for that purpose. It will not 
permit such investments, while in 
its custody, to be impaired or lost 
by the acts of other public agents, 
through the imposition of taxes, as- 
sessments, or other rates for public 
uses. Hence,. mortgages securing 
them are prior liens on lands, and 
superior to municipal taxes and as- 
sessments), 

66. Protestant Foster Home vy. 
Newark, 52 N. J. L. 188, 18 A 572, 

67. Hayday v. Ocean City, 69 N. J. 


A 572. 
68. Terrel v. Wheeler, 123 N. Y. 
76, 25 NE 329. 
State v. Elizabeth, 51 N. J. L. 


69. 

485, 18 A 302. 

70. Peo. v. McGuire, 12 NYS 703. 

71. [a] Property other than de- 
linquent property cannot be assessed. 
Chicago v. Peo., 56 Ill. 327. 

72. Act for Incorporation of Cities 
and Villages art 9 § 48. 

73. Chicago v. Willoughby, 249 
Tll. 249, 94 NE 518; Taylorville v. 
Johnson, 242 Ill. 175, 89 NE 979. 

74 Chicago v, Willoughby, 249 Ill. 
249, 94 NE 513. 

75. Taylorville v. Johnson, 242 111. 
L75,.. 89 -NE 97.9% Workman’-v..> Chis 
cago, 61 Ill. 468. See Harrison v. 
Chicago, 61 Ill. 459 (as perhaps sus- 
taining this view). But see Chicago 
v. Ward, 36 Ill. 9 (proceedings un- 
der this statute, although growing 
out of the original assessment~pro- 
ceeding, are independent of it and 
in no manner affected by it, and the 
second proceeding being regular, it is 
of no importance whether the first 
proceeding was valid or invalid and 
the judgment on the first assessment 
is not a bar to the second applica- 


tion). 

[a] Description insufficient to 
identify the land.—Taylorville v. 
Johnson, 242 Ill. 175, 89 NE 979. 

76. Ayer v. Lake, 11 Ill. A. 564. 


77. Ayer v. Lake, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


z 


| See 


= 


§§ 3887-3388} 


allege the delinquency of the land sought to be 


charged.78 


i Writ of error to review a levy, under proceed- 
ings had in accordance with the statute under con- 
sideration, will be dismissed where the affidavit re- 
quired by statute, stating when plaintiff in error 
received notice of the pendency of the confirmation 
proceedings and when notice of the delinquency 
came to him, was not filed; and this is so, although 
‘the original assessment proceedings were begun be- 
fore the provisions of such statute went into effect.8° 

[§ 3388] 33. Validation of Void Assessments*— 
Assessments are validated,®! and 
particular defects, omissions, or irregularities are 
cured,®* when they are within the terms and mean- 
ing of a constitutional validating or curative stat- 
ute; but, of course, assessments are not validated by 
a particular statute where that statute, upon a 
proper construction thereof, is deemed not to be a 
validating statute,8* or where it purports to vali- 
date only the contract for the improvement and not 
Jurisdictional matters are 
frequently held not to be within the scope of cura- 


a. By Statute. 


the assessment itself.84 


78. Ayer v. Lake, supra. 

79. Stone v. Chicago, 218 Ill. 348, 
75 NE 980; Lingle v. Chicago, 212 
ili 612, 72 NE 677; Hart v. West 
Chicago Park Comrs., 186 Ill. 464, 57 
NE 1036. 

80. Stone v. Chicago, 218 Ill, 348, 
715 NE 980. 

81. In re Delaware, etc., Canal Co., 
129 N. Y. 105, 29 NE 237; Holton v. 
Mocksville, 189 N. C. 144, 126 SE 326; 
Cresson Borough y. Seeds, 286 Pa. 
288, 183 A 501. See Osborne v. Huff- 
man, 14 Oh Cir: 
Oh. Cir. Dec. 753 [aff 56 Oh. St. 697 
‘mem, 51 NE 1100] (under the cura- 
tive provisions of the statute, assess- 
mients which are illegal for irregu- 
larity in the proceedings, and which 
are not conclusive, are enforceable to 
the extent to which expense has been 
incurred which is properly charge- 
able against the property assessed 
and is not in excess of benefits). 

82. Oakland Pav. Co. v. Whittell 
Realty Co., 185 Cal. 113, 195 P 1058; 
Bailey v. Hermosa Beach, 183 Cal. 
757, 192 P 712; Chase v. Trout, 146 
Cal. 350, 80 P 81; Stokes v. Watkin- 
son, 53 Cal. A. 764, 201 P 134; Cohn 
vy. Thompson, 47 Cal. A. 135, 190 P 
381; Conde v. Schenectady, 164 N. Y. 
258, 58 NE 130; Astor v. New York, 
62 N. Y. 580; Smith v.-Buffalo, 90 
Hun 1185135 NYS 635 [aff 159° N.Y. 
427, 54 NE 62]; Gallimore v. Thomas- 
ville, 191 N. C. 648, 132 SE 657; 
Holton v. Mocksville, 189 N. C. 144, 
126 SE 326; Phipps v. Medford, 81 
Or, 119, 156 P 787, 158 P 666. See 
Gibson v. Hoxie, 110 Ark. 544, 162 SW 
568 (the failure to publish an ordi- 
nance establishing an improvement 
district, but not the failure to pub- 
jish the ordinance levying assess- 
ments against the property of the 
district, in a newspaper published in 
the city or town in which the dis- 
trict is organized, as required by 
law, was cured by the statute in 
question). 

83. Chilson v. Attleboro, 247 Mass. 
191, 141 NE 872; Oregon Real Est. 
Co. v. Portland, 41 Or. 61, 66 P 441; 
Thomas v. Portland, 40 Or. 50, 66 
P 439. 

[a] Tustrations.—(1) An assess- 
ment cannot fairly be held to have 
been ratified and validated by a stat- 
ute which simply empowers the coun- 
cil to abate the whole or a _ pro- 
portionate part of assessments levied 
under the assumed authority of cer- 
tain special statutes. Chilson v. At- 
tleboro, 247 Mass. 191, 202, 141 NE 
872 (“A statute of such narrow pur- 
pose and carefully restricted phrase 
eannot be stretched to cover an in- 


Ct Ni iS. 23950 22. | 
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tive statutes;®> some validating statues are con- 


strued not to embrace assessments made by a body 


tent which commonly is expressed 
by positive and unequivocal words’). 
(2) A charter provision that when 
assessments are found or adjudged 
to be invalid because of defects in 
the proceedings, the city may bring 
an action against the abutting prop- 
erty owners and recover the cost of 
the improvement, does not validate 
assessments but is intended to treat 
as effective the finding or adjudica- 
tion of invalidity, and to provide 
an entirely new remedy, in which the 
defects attending the assessment 
may be disregarded. Oregon Real 
Est. Co. v. Portland, 41 Or. 61, 66 
P 441; Thomas v. Portland, 40 Or. 
50, 66 P 4389 [foll Oregon Real 
ree Co. v. Portland, 40 Or. 56, 66 P 
oe In re Mauger, 23 Hun (N, Y.) 

Validation of contract by curative 

statute see supra § 2562. 
85.. App v. Stockton, 61 N. J. L. 
520, 39 A 921; Merriam vy. Passaic, 
38 N.J.L. 171; Peo. v. Brooklyn, 71 
N. Y. 495; Kelly v. Cleveland, 34 Oh. 
St. 468; Sullivan v. Pausch, 5 Oh. 
Cir. Ct, 196, 3) Oh. Cir! Dec. 98--Seat- 
tle Cedar Lumber Mfg, Co. v. Bal- 
lard, 50 Wash. 128, 96 P 956. 

Power to cure jurisdictional de- 
fects by statute see infra text and 
note 95. 

86. Harris v. Ansonia, 73 Conn. 
359, 47 A 672. 

Power to cure lack of authority see 
infra text and note 94 

87. Lennon v. New York, 5 Daly 
347 [aff 55 N.» Y. 361] (to give a 
statute such effect would be to ren- 
der it unconstitutional as depriving 
persons of property without due 
process of law). 

88. Power to validate assessments 
for public improvements generally 
oer Constitutional Law §§ 276, 

6 

89. Fanning v. Schammel, 68 Cal. 
428, 9 P 427 [foll La Societe Fran- 
caise D’Epargue v. Fishel, (Cal.) 10 
P 395]; Schumacker v. Toberman, 56 
Cal. 508.. 


90. Schumacker Vv. Toberman, 
supra. 

91. See California cases infra 
notes 92, 93. 

92. Cal.—Rutledge v. Eureka, 195 


Cal. 404, 234 P 82; City St. Impr, Co. 
v. Pearson, 181 Cal. 640, 185 P 962, 
20 ALR 1317. 
Fla.—Anderson v. Ocala, 83 Fla. 
Boston 


3844, 91 S 182. 
Mass.—Gardiner  v. St. 
Comrs., 188 Mass. 223, 74 NE 341. 
Mich.—Smith v. Detroit, 120 Mich. 
572, 79 NW 808. 


having no authority whatever in the premises;%° 
and a statute validating void assessments will not 
be construed to give effect to sales made under 
such assessments.8? 

Power to enact.8§ 
some cases that the legislature cannot legalize a void 
assessment,®® apparently on the theory that the leg- 
islature cannot by direct act make an assessment 
within an incorporated city;9° but these cases are 
inconsistent with later cases in the same jurisdic- 
tion, which uphold validating statutes when they are 
kept within certain limits,®! and by the weight of 
authority it is regarded as within the power of 
the legislature to validate, or provide for validat- 
ing, an assessment which is void because of non- 
jurisdictional defects or irregularities in the pro- 
ceedings,®? where the omission or irregularity is as 
to something the legislature, by a prior statute, 
might have dispensed with or authorized to be done 
in the way in which it was done. 
power or authority on the part of the munici- 


It has been broadly stated in 


Even a want of 


Mo.—Kansas City v. St. Louis, etc., 
Land Co., 260 Mo. 395, 169 SW 62. 

N. J.—Bogart v. Passaic, 38 N. J. 
ae Copeland v. Passaic, 36 N. J. L. 


N. Y.—Overton vy. New York, 223 
NUecY. 19955 119°2NE 408%) SOnes > v- 
Tonawanda, 158 N. Y. 4388, 53 NE 
280; Tifft v. Buffalo, 82 N. Y. 204; 
Matter of Delaware, etc., Canal Co., 
60 Hun 204, 14 NYS 585 [rev 8 NYS 
352, and aff 129 N- Y. 105, 29 NE 
237]; Matter of Cullen, 53 Hun 534, 
6 NYS 625 [aff 119 N. Y. 628 mem, 
23 NE 1144 mem]; Astor v. New 
York; 37 (N.. Yo Super.”539' “[rév' ‘on: 
other grounds 39 N. Y. Super. 120 
(aff 62 N. Y. 580)7J. 

Pa.—Huntington v. Dorris, 78 Pa. 
Super. 469. 

Wis.—Haubner v. Milwaukee, 124 
Wis. 153, 101 NW 930,.102 NW 578. 

93. Ark.—Gibson vy. Hoxie, 110 
Ark. 544, 162 SW 568. 

Cal.—City St. Impr. Co. v. Pearson, 
181 Cal. 640, 185 P 962, 20 ALR 1317; 
Chase v. Trout, 146 Cal. 350, 80 P 
81; Hall v. Fairchild-Gilmore-Wil- 
ton Co., 66 Cal. A. 615, 227 P 649. 

Kan.—Shepherd v. Kansas City, 81 
Kan: "369; 105° P63, 

Mass.—Warren Vv. Boston St. 
Comrs., 187 Mass. 290, 72 NE 1022. 

N. Y.—Hatzung v. Syracuse, 92 
Hun 203, 36 NYS 521; Peo. v. Wil- 
son, 3 NYS 326 [aff 121 N. Y. 684 
mem, 24 NE 1098 mem]. 


N. C.—Holton v. Mocksville, 189 
N. C. 144, 126 SE 326. 
. Or.—Brown vy. Silverton, 97 Or. 


441, 190 P 971; Phipps v. Medford, 
BE SOPOT NOT 5 6 Pie Sih SA 58> Pe Gos 
Nottage v. Portland, 35 Or. 539, 58 
P 883, 76 AmSR 513. 

Pa.—West Newton v. Scholl, 82 Pa. 
Super. 1; Huntington v. Dorris, 78 
Pa. Super. 469; Towanda Borough 
v. Fell, 69 Pa. Super. 468. 

W. Va.—Elkins v, Harper, 82 W. 
Va. 377, 95 SE 1038. 

{al Applications of rule—(1) A 
special assessment for street im- 
provement, invalid only for the in- 
sufficiency of the petition, and of 
the number of signatures thereto re- 
quired by the village charter, may 
be cured by act of the legislature, as 
the consent of the property owners 
might have been dispensed with by 
the legislature in the first instance. 
Peo. v. Wilson, 3 NYS 3826 [aff 121 
N. Y. 684 mem, 24 NE 1098 mem]. 
(2) The requirement that the ordi- 
nance should be published was an act 
which the legislature might have dis- 
pensed with by a prior statute, and, 
being so, the courts-will construe the 
curative act so as to give it the 


* By Svantuy A. Hackerr (§§ 3388-3450)." 
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pality or its officers may be cured by statute where 
the legislature, by a prior statute, could have 
conferred the requisite authority.°* On the other 
hand the legislature cannot cure or validate juris- 
dictional defects,®° an assessment which is void or 
voidable for fraud,®® or an assessment which it 
could not have authorized in the first instanee,®* 
such as an assessment laid without regard to bene- 
fits,°8 or an assessment which is invalid on eonsti- 
tutional grounds; and a validating statute is’ void 
where it does not comply with a constitutional re- 
quirement or guaranty.t. It has been held that a 
statute validating an assessment after it has been 
adjudged invalid by a court of last resort is in-+ 
valid as an assumption of judicial power by the 
legislature,? but the contrary has been held in 
respect of a statute enacted after the entry of a 
judgment by a trial court.? 

Retroactive operation. Unless prohibited by con- 
stitutional provisions,‘ statutes confirming or vali-« 
dating assessments may be given retroactive opera- 
tion,> and lability may be imposed upon property 
owners for an improvement already completed.® 

[§ 3389] b. By Municipal Action.“ An assess- 
ment which is void® by. reason of want of power 
or jurisdiction® or lack of due process of law? can- 
not be, and is not, validated by subsequent action on 
the part of the city, especially where the action is 
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taken after jurisdiction of the council to alter or 
amend the proceedings has ceased! and a suit at- 
tacking the assessment has been commenced,’? or 
after the assessment has been adjudged invalid by 
a court of last resort.'? On the, other hand effect 
will be given to the curative provisions of an ordi- 
nance where they relate to defects, omissions, or 
irregularities occurring before jurisdiction was ac- 
quired,’ and where it is within the power of the 
council or other governing body to enact an ordi- 
nance dispensing with the‘act omitted or erroneously 
done.*® Where an assessment is invalid through 
the failure of the municipal officers to have filed 
their certificates of election, it may be validated 
by a subsequent filing of the certificates;*® and a 
nune pro tune entry of the assessment upon the 
minute book of the council is unobjectionable.17 The 
object of some statutes is to provide a method for 
the validation of assessments which are inefficacious 
on account of irregularities or illegalities;1* and the 
effect of the action of commissioners, appointed un- 
der the statute, in readjusting the assessments, 1 
to cure all defects or illegalities which existed in 
them as originally made.’ 

Form of curative provision. When an ordinance 
prescribing the mode of making an assessment has 
not been substantially complied with, the couneil 
cannot cure the defect by resolution ;2° but where 


retrospective action intended. West 
Newton v. Scholl, 82 Pa. Super. 1. 
(3) Defects in proceedings, resulting 
from the fact that grades of streets 
had not been officially established 
when the resolution of intention to 
accept dedication of the streets was 
adopted, may be cured by statute. 
Hall v. Fairchild-Gilmore-Wilton Co., 
66 Cal. A, 615, 227 P 649. 

94. Batten v. Newark, 32 N. J. L. 
453; Allegheny v. Stewart, 43 Pa. 
Super. 534; Northampton Borough v. 
Schwartz, 20 Pa. Dist. 164; Atlanta, 
etc., R. Co. v. Hasley, 117 S. C. 494, 
109 SE 285. . 

[a] Acts of de facto officer.— 
Where a person acting as an officer 
is not a usurper but holds under 
color of right his acts in making an 
assessment may be validated by the 
legislature. Adams v. Lindell, 5 Mo, 
A. 197 [aff 72 Mo. 198]. 

95. Hall Vv. Fairchild-Gilmore- 
Wilton Co., 66 Cal. A. 615, 227 P 649; 
Cooper v. Bozeman, 54 Mont. 277, 169 
P 801; Shapard y. Missoula, 49 Mont. 
269,, 141 P 544; Haggart v. Alton, 
29 oS. 09 137 NW 372. And see 
Seattle Cedar Lumber Mfg. Co. v. 
Ballard, 50 Wash. 123, 96 P 956 (so 
stating, but construing the statute 


in question as not including jurisdic- | 


tional matters). 

[a] Resolution of intention. 
Compliance with a statute requiring 
a resolution of intention to create an 
improvement district and give notice 
thereof is jurisdictional, and where 
no resolution of this nature is passed, 
the defect cannot be cured by subse- 
quent legislation. Cooper vy. Boze- 
man, 54 Mont, 277, 169 P 801. 


Pte Selpho v. Brooklyn, 9 NYSt 
97. In re Elizabeth, 49 N. J. L 
488, 10 A, 863; In re Union College, 


129 N. Y. 308, 29 NE 460; Whitney 
V..Pittsburgh, 147.,\Pa, 351, 23 A 895, 
30 AmSR 740; Meadville vy. Dickson, 
129 nea, 1,) 08 Arb Lst 

98. Copeland Vs; Passaic), 86° Nid 
L. 382; Kadderly v. Portland, 44 Or. 
LES, (A PTL0, 67 bP 222, 

99. Cal.—Brady v. King, 53 Cal. 
44;, Peo. v. Iuyneh, 51. Cal. 15, 21 
AmR 677; Hall y. Fairchild-Gilmore- 
Prion Co.,, 66, Cal; .:A.-.615, 227° P 

Ga.—Wilkins y. Savannah, 152 Ga. 
638, 111 SH 42, 


N. Y.—Young v. 
329, 113 NE 334; 
82 N. Y. 204; 
81 N.Y. 153. 

Pa.—Reading v. Savage, 
198, 13: A»919. 
: wi is.—Dean v. Borchsenius, 30 Wis. 

36. 

[a] The rule is applicable (1) to 
an assessment levied in violation of 
a constitutional rule of uniformity. 
Dean v. Borchsenius, 30 Wis. 236. 
(2) An assessment levied under an 
unconstitutional statute cannot be 
validated by statute. Reading = v. 
Savage, 120 Pa. 198, 18. A 919. 


Wenz, 218 N. Y. 
Tifft v. Buffalo, 
Dederer v. Voorhies, 


120 Pa. 


1. Hamilton v. Wynne Ba. of 
Impr., ete., 123 Ark, 327, 185 SW 440. 
2. McManus v. Hornaday, 124 


Towa 267, 100 NW 33, 104 AmSR 316, 
2 AnnCas 237; Baltimore vy. Horn, 26 
Md. 194. See Thomas v. Portland, 
40 Or. 50, 66 P 439 (dictum). 

Assumption of judicial power as 
to assessments for public improve- 
ments generally see Constitutional 
Law § 276. 

3. Loomis v. Little Falls, 66 App. 
Div..299;7 TANN S714 Cafiedts “Nery. 
31, 68 NE 105]. 

4 Wilkins v. Savannah, 152 Ga, 
638, 111 SE 42, 

5. In re Hyde, 15 Hun 477 [rev on 
other grounds 76 N. Y. 629 mem]; 
Lennon v, New York, 5 Daly 347 [aff 
565. N.Y. 861];: Manni-v. Utica, 44 
HowPr (N. Y.) 834; Holton v. Mocks- 
ville, 189 N. C. 144, 126 SH 326; 
Towanda Borough vy, Fell, 69. Pa, 
Super. 468. But see Overton vy, New 
York, 179 App. Div. 219,-166, NYS 
463 (a curative provision of a char- 
ter of one municipality cannot be 
resorted to, by judicial construction, 
for the purpose of sustaining old as- 
sessments illegally laid in another 
municipality before its consolida- 
tion with the municipality in ques- 


tion). 
6. New Brighton Borough y. Bid- 
dell, 14 Pa. Super. 207 [aff 201 Pa. 


96, 50 A 989]. 
Assessments for prior rane 
ments generally see supra § 2830. 
7. Cross ‘references: 
Foy tht eos of assesSment see supra 
3 ; 


Tig Eeeaaat See supra §§ 3336-— 
8. Meuser v. Risdon, 86 Cal. 239; 


Bayha v. Taylor, 36 Mo, A. 427. 


» 557; 


9. City St. Impr. Co; vi. iPearson; 
181.Cal. 640, 185 P 962, 20 ALR 1317; 
California Impr. Co. v. Moran, 128 
Cal, 378, 60 P 969; Peo. v. Lawson, 
285 Ill. 382, 120 NE 814; Hubbell v. 
Bennett, 130 Iowa 66, 106 NW 38753 
Martin v. Oskaloosa, ‘dowa) 99 NW 
Zalesky v. Cedar Rapids, 118 
Towa 714, 92 NW 657; Crawford v. 
Detroit, 169 Mich. 2938, 135 NW 314. 

[a] Validation by reincorporation. 
—Under the act of March 27, 1890 
which provides that nothing therein 
shall prevent the _ reincorporation 
thereunder of towns which had at- 
tempted to incorporate- under the 
void act of Febr. 2, 1888, and em- 
powers such towns to incorporate un- 
der § 4, relating to reincorporations, 
such incorporation will not validate 
a prior street-grading assessment, 
made under the supposed sanction 
of the act of 1888. Medical Lake v. 
Landis, 7 Wash. 615, 34 P 886; Medi- 
gat Lake v. Smith, 7 Wash. 195, 34 P 


10. Flynn v. Chiappari, 191 Cal. 
139, 215 P 682; City St. Impr. Co, v. 
Pearson, 181 Cal. 640, 185 P 962, 20 
ALR 1317. 


gts Pennsylvania Co. y. Cole, 132 
Fed. 668, 
ai Pennsylvania Co. v. Cole, 
supra, 
13. McManus vy. Hornaday, 124 


Iowa 267, 100 NW 338, 104 AmSR 316, 
2 AnnCas 237, 

14. Bienfield v. Van Ness, 176 Cal. 
585, 169 P 225. [foll McGinn v. Van 
Ness, 40 Cal. A. 600, 181 P 70, 183 P 
950]; Bellevue Borough Vv. Gibson, 43 
ai. Super. 561 

[a] The lack of an ordinance may 
be cured by a remedial and validat- 
ing ordinance where the council has 
acquired jurisdiction by petition. 
Bellevue Borough vy. Gibson, 43 Pa. 
Super, 5 

15. Bienfield v. Van Ness, 176 Cal. 
685, 869 <P. 225. 

16. Jennings v. Fisher, 103 Ind. 
112, 2 NE 285, 

17.. Chamberlain v. Evansville, 77 
Ind. 542. 

18. Hayday v. Ocean City, 69sNeSe 
L, 22, 54 A813. 

19... Hayday v. Ocean City,. supra. 

Adjustment of arrearages ‘gener- 


2. Mich. 


‘ally see supra §§ 3386, 3387.. 


20. Williams v. - Detroit, 
560. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Rem 
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an ordinance authorizing and providing for an as- 
sessment was enacted in accordance with every legal 
requirement, and was inoperative only because of a 
substantive defect in the body thereof, the council 
may take advantage of a curative statute by resolu- 
tion,?4 and another ordinance, duly signed and pub- 
lished, is not necessary.22 

[§ 3390] c. By Request of Property Owner. 
Where an assessment is absolutely void, it cannot 
be validated by a mere request by the property 
owner for revision.?° 

[§ 3391] 34. Interest?*—a. In General. Provision 
for interest on an assessment or special tax bill for 
a municipal improvement is frequently made by 
charter or statute,?° and there is some general au- 
thority to the effect that an assessment bears,?® 
or an ordinance may properly provide that it shall 


_bear,?” interest after it becomes due, or that, where 


it is made payable in installments, interest on the 
installments to the dates when they respectively 
become due may properly be included in the ag- 
gregate amount assessed;78 but according to the 
weight of authority an assessment or special tax 
bill does not bear interest in the absence of an 
applicable statute or charter so providing, or, 
even where there is statutory authority, in the 
absence of a provision for interest in the ordinance 
for the improvement or in the tax bill itself.%° 
Charter and statutory provisions for interest on 
assessments are upheld as valid and constitutional ;*1 
but they are not retroactive.*? Particular charter 
or statutory provisions relating to interest may be 
applicable where the property owner has not taken 
advantage of the opportunity or privilege, accorded 
him hy another provision, of dividing his payments 

21, Dunmore v. McAndrew, 61 Pa. 


Super. 58. 
22. Dunmore v. McAndrew, supra. 
23. Bates v. District of Columbia, 


[a] 
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question, the right of the city to in- 
terest is implied). 
Statutes held not to confer 
authority.—(1) A statute providing 
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into a specified number of parts and paying, with 
each part, interest on the full amount unpaid.?# 
No interest is recoverable where a proper tender 
of the full amount of the assessment is made prior 
to the time when interest commences to run.2* On 
the other hand it is held that a proper offer of pay 
ment is necessary to entitle a person to a reversal 
because of objections to the charging of interest.%5 
A property owner is not relieved from paying inter- 
est on an assessment by the fact that he has paid 
taxes to meet interest on bonds issued on account 
of the assessment against his property as well as 
on account of assessments against the property of 
other persons.*° 

Assessments against the municipality for the bene- 
fit to the public arising from an improvement may 
draw interest in the same manner as do the assess- 
ments made against the private owners of property 
directly benefited by the improvement.*7 

Effect of errors and irregularities.** There is 
no right to interest on a special tax bill which does 
not correctly state the name of the owner of the prop- 
erty described therein;*® but where no new appor- 
tionment is necessary by reason of an error in an 
apportionment warrant, interest may properly be 
allowed thereon;*®? and the right to collect interest 
is not dependent upon publication of notice of the 
confirmation of the assessment.*1 

New or changed assessment.*2 The legislature has 
power to provide that a reassessment shall in- 
clude accrued interest;*® and on the making of a 
new assessment, or a reassessment, interest may 
be included or provided for when authorized by 
a proper construction of statutory provisions ;** 


Minn. 219, 55 NW 1123. 

32. Hartford v. Poindexter, 84 
Conn. 121, 79 A 79; Matter of Whit- 
lock Ave., 51 App. Div. 436, 64 NYS 


£8 oD; C746" . 
24. Cross references: mee 
Interest as condition of paying in in- 
stallments see infra § 3420. | 
“Penalty” and ‘interest’ distin- 
guished see infra § 3436. 


25. See charter and statutory pro- 
visions. 
26. Schenley v. Com., 36 Pa. 29, 


%78 AmD. 359. 

27. New Orleans v. McFarlane, 3 
Rob. (La.) 406; Northern Liberties 
v. St. John’s Church, 13 Pa, 104. 

28. Steese v. Oviatt, 24 Oh. St. 
248. 

29. Cal.—Himmelman vv. 
34 Cal. 246. 

Conn.—Hartford v. Poindexter, 84 
Conn. 121, 79 A 79; Sargent v. Tut- 
tle, 67 Conn. 162, 34 A 1028, 32 LRA 
‘822 


Iil—Murphy v. Peo., 120 Ill. 234, 


Oliver, 


11 NE 202. 
N. J.—Brennert v. Farrier, 47 N. 
A rae Weer 5) 


N. Y.—Matter of Whitlock Ave., 51 
App. Div. 436, 64 NYS 717 [app dism 
163. N. Y. 606 mem, 57 NE_ 1117 
mem]. But see Gilfeather v. Grout, 
101 App. Div. 150, 154, 91 NYS 533 
[app dism 182 N. Y. 522 mem, 74 NE 
1117 mem] (where, although the 
case was decided upon a construc- 
tion of statutory provisions, the 
court said: “It is generally recog- 
nized as the law of the land that 
where one is indebted to another, and 
this amount is known, interest upon 
the amount unpaid follows as a mat- 
ter of course, and we can see no dif- 
ference in principle because the 
amount is owed to a municipal cor- 
poration for a public improvement 
instead of an individual or private 
corporation”). 

See Galveston v. Heard, 54 Tex. 
‘420 (conceding the rule but holding 
that, under the charter provisions: in 


that when an assessment ‘shall be 
levied neither the principal nor any 
interest thereon shall be collected un- 
til the completion of the work does 
not impliedly authorize the collec- 
tion of interest after such time. Sar- 
gent v. Tuttle, 67 Conn. 162, 34 A 
1028, 32 LRA 822. (2) The plain 
and obvious purpose of the statute 
“was not to confer power to colleet 
interest on such assessments where 
it did not already exist, but to 
prevent municipalities from collect- 
ing any part of the assessed benefits 
until. such benefits had been con- 
ferred by the completion of the pub- 
lic work.” Walsh v. Barthel, 85 
Conn, 552, 556, 84 A 91. (3) Also 
a statutory provision ‘that assess- 
ments for local improvements shall 
be ‘‘collected as other general taxes 
are collected,’ only relates to the 
manner’ of collection, and does not 
authorize the adding of fifteen per 
cent interest borne by delinquent 
general taxes. Shmuck v. Wheeler, 
98 Wash.'°585," 167) P 1126)" (4) A 
provision for the collection of in- 
terest on overdue ordinary taxes 
does not authorize the collection of 
interest on an assessment for a pub- 
lic improvement. Sargent v. Tuttle, 
supra; Murphy v. Peo., 120 Ill. 234, 
11 NE 202. (5) A statute, authoriz- 
ing a city council to divide a spe- 
cial assessment into installments to 
bear interest at the rate of five per 
cent from the date of the first 
voucher, applies only to assessments 
which are divided into installments 
and does not authorize the charging 
of interest on an assessment payable 
in a single payment. McChesney v. 
Chicago, 213 Ill. 592, 73 NE 368. 

30. Coatsworth Lumber Co. v. 
Owen, 186 Mo. A. 543, 172 SW 436. 

31. State v. McShane, 153 La. 844, 
96 S 677; Hennessy v. St. Paul, 54 


717 [app dism 163 N. Y. 606 mem, 
57 NE 1117 mem]. 

33. Peo..v. Metz, 134 App, Div. 533, 
119 NYS 585. 

Option to pay in installments see 
infra § 3420. 

384 Haynes Auto. Co. v. Michael, 
etci;) Constr ‘Col, 76 ind) BAL 25 0yarsa: 
NE 835. 

Time for commencement of inter- 
est see infra § 33892. 

35. Annie Wright Seminary ‘v. Ta- 
coma, 238 Wash. 109, 62 P 444 [writ 
of error dism 187 U. S. 639 mem, 23 
SCt 847 mem, 47 L. ed. 345 mem]; 
Heath v. McCrea, 20 Wash. 842, 55 
P 432. 

Necessity of payment or tender to 
stop running of interest see infra 


§ 3392, 
Colby v. Medford, 85 Or. 485, 


36. 
167.P 487. 

37. "Chicato Hw ePeoeon Til A. 
564 [aff 215 Ill. 235, 74- NE 1387). 

38. Effect on time interest com- 
mences to run see infra § 3392. 

39. Springfield v. Jones, 180 Mo, 
A. 811, 165 SW 863; St. Joseph v. 
Forsee, 115 Mo. A. 510, 91 SW 445. 

40. Langan v. Bitzer, 82 SW 280, 
26 KyL 579. 

41. Matter of Hatch, 74 App. Div. 
248,77 NYS 605. Contra Peo, v. 
Coler, 31 Mise. 211, 65 NYS 44, 

42. Cross references: 

Amount upon which interest com- 

puted see infra § 3394. 

Time when interest commences see 

infra § 3392. 

43. Hall v. Fairchild-Gilmore-Wil- 
ton Co., 66 Cal, A. 615, 227 P 649. 

44. Winnetka v. Taylor, 301 Ill. 
147,. 183 NE 653 [dist Lincoln v. 
Harts, 270° ‘Tll:* 646721102 Ni 912]; 
Gicero v. Skinner, 220 Ill. 82, 77 NE 
137; Matter of Hollister, 96.App. Div. 
501, 89 NYS 518 [aff 180-N. Y. 518 
mem, 72 NE 11438 mem]; In re Ta- 
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but not otherwise.4> 

[§ 3392] b. Period Covered. The interest oe 
a landowner must pay on the amount of his assess- 
ment for an improvement does not begin to run 
until the amount of such assessment has been defi- 
nitely ascertained*® and legally established.47 It has 
been variously held that interest commences to run 
from the time of a certificate of the engineer that 
he has accepted the work;*® payment by the munici- 
pality for the improvement ;*® the delivery of certifi- 
cates issued and sold by the city for the purpose of 
providing funds to pay for the work;°° the passage 
of the assessing ordinance;*! the expiration of a 
specified period after publication of the notice of 
assessment;°? the placing of the assessment in the 
office of the proper official for collection ;°* presen- 
tation of the special tax bill;°* the giving of a re- 
ceipt for the tax bill to the board of public works;°° 
or the date of execution;°® and that interest does 
not commence to run prior to the making of a valid®” 
assessment®® or to the attaching of the lien there- 
of.5? Under some statutes, an assessment for bene- 
fits derivable from existing sewers upon the future 
construction of a lateral or connecting sewer draws 
interest only from the date of the confirmation of 
the assessment for the connecting sewer.®® A gen- 
eral statute forbidding the collection of interest 
before the improvement is completed merely post- 
pones the time for collection,®*! and does not pre- 
vent the running of interest, in accordance with 
charter provisions, before the completion of the 
improvement.®? An assessed property owner is not 
entitled to complain that the judgment confirming 
the assessment provides for interest for a shorter 
time than authorized by statute or ordinance.® 

New or changed assessment or correction of error. 
According to some authorities, in the case of error 
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in the amount of an assessment or the apportion- 
ment thereof, interest does not commence to run 
until the correct amount is definitely fixed ;** where 
there is no valid assessment until a reassessment 
is made, interest does not begin to run until that 
time ;°° the council has no authority to provide in a 
new assessing ordinance that interest shall be paid 
on any installment or assessment from a date pre- 
ceding final passage of such ordinance,®® nor is it 
proper for the court, on rendering judgment upon 
a reassessment rendered necessary by the illegality 
of the original assessment, to include interest from 
the date of the confirmation of the first assess- 
ment;°” and where the reassessment ordinance con- 
tains no provision for interest, and an appeal is 
taken, the reassessment does not bear interest until 
a specified number of days after the filing of the 
mandate of the appellate court.°® According to 
other authorities, however, where the assessment 
is excessive or there is a defect in the proceed- 
ings, and the court fixes the amount properly charge- 
able, the correct amount draws interest, in the ab- 
sence of tender or full payment,®® from the date 
fixed in the assessing ordinance for payment,’® and 
not merely from the date of the judgment;"! and it 
is also held that, while a special tax bill which 
erroneously designates the owner of the property 
does not bear interest,’* yet where the tax bill has 
been amended so as correctly to state the name of 
the owner, it bears interest from the date specified 
in an ordinance, authorized by statute, as that from 
which the original bill shall bear interest.7? As has 
been stated, under the authority conferred by some 
statutes, accrued interest may be included as part 
of the principal amount of a reassessment.** 
Interest continues to run until stopped by fender 
or payment of the true and correct amount,"> even 


coma Second School Addition Reas- 
sessment, 110 Wash. 104, 187 P 1092; 
Kuehl v. ’*Bdmonds, 91 Wash. 195, 157 
P 850; Lewis v. Seattle, 28 Wash. 
639, 69 P 393. 

[a] Accrued or accumulated in- 
terest, or an amount equal thereto, 
may be included in a reassessment 
where a legislative intent that such 
interest may or shall be included 
appears in the statutes. Van der 
Creek v. Spokane, 78 Wash. 94, 138 
P 560; Johnson v, Seattle, 53 Wash. 
564, 102 P 448; Lewis v. Seattle, 28 
Wash. 639; 69 ’P 393 {foll Young v. 
Tacoma, 31 Wash. 158, 71s Py 7424 - 

[b] Interest on the amount of 
condemnation awards is properly 
added on reassessment for benefits. 
In re Third Ave., etc., 55 Wash. 519, 
104 P 799. 

45. Lincoln v. Harts, 270 Ill. 646, 
110 NE 912. 

[a] Statute limited to installment 
assessments.—The fact that an origi- 
nal assessment was made payable 
in installments drawing interest as 
authorized by Local Improvement 
Act § 42 (Hurd Rev. St. [1903] c 24 
§ 548), does not empower the city, 
in levying a supplemental assessment 
payable in one payment, to provide 
that such assessment shall draw in- 
terest. Conway v. Chicago, 219 Ill. 
295, 76 NE 384. 

46. Newark Homebuilders Co. v. 
Bernards Tp., 90 N. J. L. 361, 103 
A 692; State v. Love, 37 N. Syl. 
261; Atlantic Coast Line R. Co. v. 
N. C. 340, 187 SE 147: 


Sanford, ‘193 
Giles v. Roseburg, 82 Or. 67, 160 P 
543; Yakima v, Snively, 140 Wash. 


328, 248 P 788. 

47. Yakima v. Snively, supra. 

[a] Date when assessment would 
have been final, except for restrain- 
ing order, is not the date from which 


interest should be computed. At- 
ee Coast Line R. Co. v. Sanford, 
193 N. C. 340, 137 SE 147. 

48, Elmendorf v. San Antonio, 
(Tex. Civ. A.) 223 SW 631 [rev on 
yee grounds (Commn. A.) 242 SW 

49. Privette v. Shirley, 192 Ky. 
805, 234 SW 740 (in a sidewalk im- 
provement case where no apportion- 
ment is required). 

50. State v. McShane, 153 La. 844, 
IE SiG, 

51. Leslie v. Norwood, 22 OhNP 
NS 638; Goodholm, ete., Inv. Go. v. 
Cleveland-Trinidad Pav. Go; 48 
Okl. 38, 150 P 109; Oklahoma Coun- 
at Seymour, 45, Okl. 533, 146 P 


52. Walsh v. Barthel, 85 Conn. 
552, 84 A 91 (giving effect to the 
legislative intent manifested in vari- 
ous charter provisions construed 
together). 

53. Camp v. Neuscheler, 67 N. J. 
L. 21, 50 A 597 

54, Springfield v. Kirby, 73 Mo. 
A. 640 (under provisions of tax bills 
and ordinance under which they were 
issued) 

55. McQuiddy vy. Gates, 69 Mo. A. 
156 (under a proper construction of 
Chexses provisions). 

105 Ga. 


Bacon v, Savannah, 
62° oA SE 127. 
57. Norman v. Allen, 47 Okl. 74, 


147 P 1002. 
58. Giles v. Roseburg, 82 Or. 67, 
160 P 548. And see Mall v. Port- 


land, 35 Or. 89, 56 P 654 Cinstall- 
ments do not bear interest until after 
they have been levied and become 
due and payable). 

59. McQuiddy v. Gates, 69 Mo, A. 
156; Giles v. Roseburg, 82 Or, 67, 
160 P 543, 


75. 
60. Vreeland v. Bayonne, 60 N. J.1SwW 619; 


L. 168, 37 A 7387, 


g1or gash VY. Barthel, 85 Conn. 552, 
62. Walsh v. Barthel, supra. 


63. Halsey v. Lake View, 188 Till. 
540, 59 NE 234. 

64. Jackson v. McHargue, (Ky.) 
118 SW 944; Kentucky Public El. Co. 
v. Colston, 56 SW 981, 22 KyL 228 
(date of judgment fixing correct 
amount); Gosnell v. Louisville, 104 
Ky. 201, 46 SW 722, 20 Ky 519. 
And see Mackey v. Gleason, 38 SW 
707, 18 KyL 910 (where a property 
owner pays the amount of an assess- 
ment and does not resist proceed- 
ings to increase the assessment, in- 
terest should be allowed only from 
the date of judgment in such pro- 
ceedings); Smith v. New York, 4 NYS 
449 (the date of the filing of a certi- 
ficate of reduction, rather than the 
date which the certificate bears, is 
the date from which interest is to be 
computed, under a proper construc- 
eat of the statute in question). 

Yakima v. Snively, 140 Wash. 
328° “248 Pes s. 

66. Norman vy. Allen, 47 Okl. 74, 
147 P 1002 [foll Norman v. Van 
Camp, 87 Okl. 182, 209 P 925). 

67. lLaflin v. Chicago, 48 Ill. 449. 

68. Elliott v. Portland, 87 Or. 47, 
169 P 504, 

69. Fricke v. Cincinnati, 1 OhS& 
CP 671, 41 sORNP 29s; 

70. Gest v. Cincinnati, 26 Oh. St. 
275; Fricke v. Cincinnati, 1 OhS&CP 
671, 1 OhNP 98. 

71. Fricke v. Cincinnati, 

72. See supra § 3391. 

73. Boonville v. Stephens, 238 Mo. 
ai, 141 SW 1111 [rev (A.) 95 SW 


74. See supra § 3391. 
Niel v. Ridge, 220 Mo. 2338, 119 
Neenan v. Smith, 60 Mo. 


supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though the whole amount of the tax bill is not en- 
forceable.’® The failure of the assignee of a special 
tax bill to have a notation thereof made in the 
clerk’s office pursuant to statute does not stop the 
running of interest where no loss is suffered by rea- 
son of noncompliance with the statute.7? 

[§ 3393] c. Rate. Ordinarily the rate of interest 
upon a special assessment or tax bill,’® or upon a 
judgment thereon,’® may and should conform to the 
rate prescribed by an applicable charter or statu- 
tory provision; but where the council is empowered 
by statute to determine the rate of interest charge- 
able upon overdue assessments within certain pre- 
seribed minimum and maximum limitations, a rate 
fixed by ordinance within the statutory limitations 
is controlling.®° 


[§ 3394] d. Amount upon Which Computed. The > 


city has no right to collect interest on that portion 
of an assessment which has never been legally 
levied ;8 and where a reassessment is levied or a 
reduction in assessment is made, interest should be 
computed upon such reassessment or reduction, 
rather than on the original assessment ;*? but the 
fact that the assessment is reduced, or that certain 
items thereof are declared illegal, does not relieve 
a property owner from lability for interest upon 
that portion of the original assessment which is still 
chargeable against him.®* Under the construction 
placed upon some statutes relating to the division 
of an assessment into installments, interest is to 
be paid each year only upon the installment fall- 
ing due in that year;** but under the construction 
placed upon other statutes, annual payments of in- 
292; Murphy v. Welton, (Mo. A.) 217 


SW 620; Oklahoma County v. Sey- 


mour, 45 Okl. 533, 146 P 219. Qt 802. 
Oo. 
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A. 328, 152 SW 122; Lincoln St. R. 
Co. v. ‘Lincoln, 61 Nebr. 109, 84 NW 
See Frenkenstein vy. Rushmore, 
(Tex. Civ. A.) 217 SW 189 (a judg- 
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terest are to be made upon the whole sum unpaid 
upon the several installments.6® Where an award 
in condemnation proceedings may be set off against 
an assessment for benefits,®* only the surplus of 
the assessment over the award bears interest under 
the construction placed upon some statutory pro- 
visions.®? 

[§ 3395] 35. Lien**—a. Nature and Distinctions. 
It is said that an assessment lien partakes of the 
nature of the lien of a mortgage in which the mu- 
nicipality is the mortgagee.®® Where the lien at- 
taches specifically to property abutting upon the 
improvement,®° it is in this respect unlike a judg- 
ment lien®+ which is a general lien®? covering all 
the debtor’s lands within the county,®? or, in some 
instances, all the debtor’s lands within the state. 
On the other hand a statute providing that an as- 
sessment shall constitute a lien upon a street railway 
and property connected therewith®® creates a blanket 
lien®® which is analogous, not only to the lien of a 
registered judgment,®* but also to a general tax 
lien®® and the lien declared upon all the property 
of a public official as security for the performance 
of public duty according to his bond.®® It is doubt- 
ful whether the lien is in the nature of a judgment 
by reason of a Judicial confirmation of the assess- 
ment.? 

[§ 3396] b. Matters Essential to, or Affecting, 
Existence or Validity—(1) Legislative Provision or 
Authority—(a) In General. Special assessments 
do not become liens save as made so by, or under 
authority conferred by, charter, statutory,? or con- 


95. See statutory provisions. 

96. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, 213 Ala. 269, 104 
S$ 517,°41, ALR 72. 


Power to create lien see infra 


A.) 287 SW 856. 

77. Blair v. Glenn, 187 Mo. A. 
172 SW 1195. 

78. Iowa.—Des Moines Brick Mfg. 
Co. v. Smith, 108 Iowa 307, 79 NW 
vas 


La.—Cook v. Shreveport, 163 La. 
518, 112 S 402; State v. McShane, 153 
La, 844, 96 S 677. 

Mo.—St. Louis v. Armstrong, 38 
Mo. 167. 

Nebr.—Lincoln St. R. Co. v. Lin- 
coln, 61 Nebr. 109, 84 NW 802. 

Ok1. —-Mackenzie v. Anadarko, 172 
Okl. 90, 178 P 483. 

[a] ‘Construction and application 
of charter provisions.—(1) A char- 
ter provision for the acceleration of 
maturity upon default in the pay- 
ment of an installment is construed 
as not intended to affect the rate of 
interest otherwise lawfully charge- 
able upon the various installments. 
Eyermann vy. Stevens, 185 Mo. A. 168, 
170 SW 330. (2) Notwithstanding 
the adoption of a new charter shortly 
after the passage of the ordinance 
for the improvement, tax bills may 
properly be issued to bear interest 
at the rate specified in the former 
charter where a saving clause of the 
new charter, correctly interpreted, 
comprehends the improvement pro- 
ceeding in question. Commerce 
Trust Co. v. Keck, 283 Mo. 209, 223 
Sw 1057. (3) Although the saving 
clause refers expressly to an im- 
provement declared to be necessary 
by resolution, yet where the old char- 
ter did not imperatively require a 
preliminary resolution of necessity 
in the present case, the word ‘reso- 
jution” will be construed, in the light 
of the purpose to -be subserved, to 
mean an expression of the will of the 
council by either resolution or ordi- 


76. Washington vy. Mueller, 
392, 


nance. Commerce Trust Co. v. Keck, 
supra. 
79. Boonville v. Stephens, 238 Mo. 


339, 141 SW 1111 [rev (A,) 95 SW 
314]; Stover v, Springfield, 167 Mo. 


ment for interest should bear inter- 
est only at the rate of six per cent 
where the certificate sued upon does 
not provide that past-due interest 
shall bear interest at the rate of 
eight per cent). 

Inapplicability of statute govern- 
ing judgment on contract see In- 
terest § 114 note 93 [a]. 

80. Camp v. Neuscheler, 67 N. J. 
L. 21, 50 A 597. 

81. Yakima vy. Snively, 140 Wash. 
328, 248 P 788. 

82,.0U) Su-ve“Dent, 12° DiC: 4635 
Jersey City v. O’Callaghan, 41 N. J. 
L, 349; Miller v. Love, 37 N. J. L. 


ay In re Miller, 24 Hun (N. Y.) 
83. Buckley v. Jackson, 125 Miss. 


780, 88 S 334; Mayer v. New York, 


28 Hun 587 [aff 101 N. Y. 284, 
4 NE 336]. 
84. Hagemeyer v. Grout, 113 App. 


Div. 472, 99 NYS 369. 

85. Jensen v. Rapid City, 44 S. D. 
108, 182 NW 628. 

86. See Eminent Domain § 253. 

87. Bankers’ Inv. Co. v. Prender- 
gast, 141’ App. Div: 591, 126 NYS 
241. 

88. Cross references: 
Assessment lien as 

within covenant: 

Against encumbrances .see Cove- 

nants §§ 117, 118. 

Of warranty see Covenants § 147. 
Lien of judgment for enforcement of 

assessment see infra § 3540. 

89. New York v. Colgate, 12 N. Y. 
140; De Peyster v. Murphy, 39- ING Y. 
Super. 255 [rev on other grounds 66 
N. Y. 622 mem]; Horn v. Charleston, 
91 W.! Va." 73; 112 SE 239. 

Nature of mortgage lien see Mort- 
gages § 428. 

90. See infra § 3407, 

91. Horn v. Charleston, 91 W. Va. 
73, 112 SH 239. 

92. See Judgments § 872. 

93. See Judgments § 897. 

94 See Judgments § 897. 


encumbrance 


§ 3409, 

97. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, 213 Ala. 269, 104 
S 517, 41 ALR 72, 

98. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, supra. 

99. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, supra. 

» See New York v. Colgate, 12 
N. Y. 140 (where the judges differed 
in opinion on this point). 

Confirmation of assessment by 
court Lbs supra § 8194 et seq. 

2. C.—Johnson vy. District of 
7h ee UD. 21. 

Fla,—Alachua County v. 
ville, 67 Fla, 506, 65 S 653. 

Il1.—O’Connell v. Sanford, 256 Ill. 
62, 99 NE 885. 

Towa.—Halvorson v. Mullin, 179 
Iowa 293, 156 NW 289, 161 NW 309; 
Cemansky v. Fitch, 121 Iowa 186, 96 
NW 754; Eagle Mfg. Co. v. Daven- 
port, 101 Iowa 493, 70 NW 707, 38 
LRA 480. 

Ky.—Hisenschmidt vy. Ader, 185 Ky. 
280, “S15 Sw 48. 


Gaines- 


La. —Rayne v. Harrel, 119 La. 652, 
44 S 330; Rousseau’s Succ., 23 La. 
Ann. 1, 

Mo.—Boatmen’s Bank v. Semple 


Place Realty Co., 202 Mo. A. 57, 
2183 SW.900; Coatsworth Lumber Co. 
v. Owen, 186 Mo, A. 548, 172 SW 436. 

Pa.—McKeesport v. Fidler, 147 Pa. 
532, 23 A 799; Meadville v. Dickson, 
129 Pa. 1,18 A 518; Berghaus v. Har- 
risburg, 122 Pa. 289, 16 A 365; Wilson 
v. Allegheny City, 79 Pa. 272; Mauch 


Chunk v. Shortz, 61 Pa. 399; Alle- 
gheny City’s App., 41 Pa. 60; Phila- 
delphia v. Greble, 38 Pa. 339; Har- 


risburg v. Brightbill, 6 Pa. Dist. 438; 
Warren Borough vy, Pleasant Bridge 
Co., 16 Pa. Co. 44; Reading v. Shepp, 
13 Pa. Co, 634; Greensburg v. Laird, 
8 Pa. Co. 608; Melan v. McNulty, 6 
Kulp 522; Meadville v. Dixon, 47 Leg 
Int (Pa.) 83. 


Wash.—Knowles v. Temple, 49 
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stitutional’ provisions. They are not within the 
application of legislative provisions that taxes,* or 
general® or municipal® taxes, shall constitute liens. 
However, assessments for local improvements are 
generally made liens, or a municipality is authorized 
to make them liens, by constitutional, charter, or 
statutory provisions, either expressly,’ or in sub- 
stance,® or iby, a sufficient manifestation of legis- 
lative intent;®? and where express power is ¢con- 
ferred upon a municipality by charter, it may, of 
course, exercise the power’? within such. limita- 
tions, if any, as are imposed by charter.1t Such 
charter or statutory provisions are upheld as consti- 
tutional and valid;'* but they are to be strictly con- 
strued,!* and the lien is not to be extended by im- 
plication." 

Statutes limited to particular class of cities. A 
statute creating a len for assessments for local 
improvements and referring exclusively to cities of 
a certain class is, of course, not in force in a city 
of another class.1® 

[§ 3397] (b) Retroactive Effect and Repeal or 
Modification..¢ Statutes relating to municipal as- 
sessment liens ordinarily are not retroactive,'? and 
the lien must be limited to that fixed by the statutes 
in force when the assessment was made‘® and the 
land sold for nonpayment thereof;'® but a statute 


96 P 1. And see Holz- 
91 Wash. 418, 157 


Wash. 595, 
man v. Spokane, 


P 1086, 1088 [cit Cyc] (recognizing property.” 
rule). 5, 9,.171 Sw 416. 
ey In a popular sense, a special ing a charter 


assessment is a lien on property im- 
posed by law. Fairmont Wall Plas- 
ter Co. v. Nuzum, 85 W. Va. 667, 102 
SE 494. 

[b] Tax bills, in some jurisdic- 
tions, become liens against the lands 
described in them by force of statute 
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sion that the assessment should be 
secured by a lien on the abutting 
Morgan vy. Figg, 162 Ky. 


provision that the 
methods of procedure for the 
provement of streets and for the as- 
sessment of the expense thereof pre- 
scribed therein shall not be deemed 
exclusive, but that the board of su- 
pervisors may by ordinance substi- 
tute therefor the method of procedure 


may provide a remedy to enforce existing liens 
as well as those afterward created,?° and a person 
whose property has been benefited by an improve- 
ment cannot complain of the exercise by the city 
of its power, granted to it after the making of the 
improvement, to make the assessment a lien upon 
property.2!_ A lien given by statute may be modi- 
fied by the legislature at any time before rights 
have become vested,?? or when such change does 
not impair a contract right,?* or substantially de- 
prive a»party of adequate means of enforcing his 
right.24 A statute repealing all laws in. conflict 
therewith does not, of course, repeal statutes not 
in conflict therewith.2® A saving clause in a new 
constitutional or statutory provision will be given 
effect in cases falling within it.?° 

[§ 3398] (2) Improvement and Proceedings 
Therefor.2’ In order that property may be encum- 
bered with the lien of an assessment before the 
improvement is made or completed, it is essential 
that. the municipality,?? or some person contracting 
with the municipality,?® shall be legally obligated 
to construct the improvement in accordance with 
the specifications adopted as the basis for the assess- 
ment. <A valid lien for a municipal improvement 
cannot be created where the municipality was with- 
out authority to make the improvement,*° the coun- 


amounts assessed against them re- 
spectively (see infra § 3586), (2) 
such. amounts may nevertheless be 
made liens on the property, (New 
London vy. Miller, 60 Conn, 112, 22 A 
499; Muscatine v. Chicago, etc, es 
Co.,” 79 Towa 645, 44 NW 909; Kendig 
v. Knight, 60 Iowa 29, 14 NW 78; 
Burlington v. Quick, 47 Iowa. 222; 
Moale v. Baltimore, 61 Md. 224; Esch- 
bach yv. Pitts, 6 Md. 71; Douglass 
v. Cincinnati, 29 Oh. St. 165). 


(2) In constru- 


im- 
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and without the aid of an ordinance. 
Pope v. Rich, (Mo.) 293 SW 373. 

3. Berry v. McCormick, 91 Okl. 
211,° 217 Pp 392; Nitsche v. State Se- 
curity Bank, 69 Okl. 37, 170 P 234. 

4, Rousseau’s Succe., 23 La. Ann. 1. 

5. Halvorson v. Mullin, 179 Iowa 
293, 156 NW 289, 161 NW. 309. 

6 Augusta v. Murphy, 79 Ga, 101, 
3 SE 326. 

7. See constitutional, 
and charter provisions, 

8. American Nat. Bank v. North- 
western Mut. L. Ins. Co. 89 Fed. 
610, 32 CCA 275, 

[a] Tllustration.—A charter pro- 
vision which makes a paving assess- 
ment a charge upon property and 
confers authority to sell the prop- 
erty for the collection of the assess- 
ment in substance makes the assess- 
ment a lien. American Nat. Bank v, 
Northwestern Mut. L. Ins. Co., 89 
Fed. 610, 82 CCA 275. And see Esch- 
bach y. Pitts, 6 Md. 71 (discussion 
by one judge, the other judges deem- 
ing it unnecessary to make any de- 
cision in respect of this point). 

9. Flinn v. Zerbe, 40 Cal. A. 294, 
180 P 650; Morgan v. Figg, 162 Ky. 5, 
171 SW 416. 

{a] Intent or purpose in enacting 
particular provisions.—(1) “While it 
is true that the act does not. in 
terms provide where the ten-year 
plan is not adopted that the cost of 
the improvements shall be a lien on 
the abutting property, it is appar- 
ent from the act that such was the 
purpose of the Legislature. It did 
not have the power to impose a per- 
sonal liability on the abutting prop- 
erty owner. When, therefore, the act 
provided that the work should be 
done at the cost of the abutting prop- 
erty owner, and should be appor- 
tioned by the board of trustees ac- 
cording to the number of front feet 
owned by them respectively, there 
can be no escape from the conclu- 


statutory, 


prescribed by general law or may 
adopt an ordinance providing the 
method of procedure, the court said: 
“Under the methods provided by the 
general law of the state and by the 
charter, an assessment for street im- 
provement is made a lien upon the 
specific property benefited, and it is 
apparent that if the board of super- 
visors by ordinance had adopted any 
of those methods, such method would 
have been in force in the municipal- 
ity not by virtue of its being a state 
law, but because of its enactment 
by ordinance. From which it follows 
that there is no legislative intent 
to be discerned in section 33, article 
VI, chapter II, of the charter, to 
exclude from the grant of power to 
the board of supervisors the ability 
to provide for a lien upon property 
in street improvement matters. The 
particular language employed in this 
section also leads to the same con- 
clusion. It refers to the assessment 
provided for in general laws of the 
state and by the existing municipal 
charter (all of which are assessments 
upon property enforceable by sale 
thereof), and then says that the 
board of supervisors may by ordi- 
nance provide for ‘such’ assessment, 
i.e., the kind. of assessment just men- 
tioned in the section.” Flinn v. 
Zerbe, 40 Cal. A, 294, 296, 180 P 650. 

10. Missouri, etc., R. Co. v. Tulsa, 
113 Okl, 21,°288 P 452; Hughes: v. 
Portland, 538 Or, 370, 100 P 942. 

11. Missouri, etc., R. Co..v. Tulsa, 
113. Okl, 21, 288 P 452. 

12. Burlington v. Quick, 47 Iowa 
222; Henderson vy. Henderson Tract. 
Co., 200 Ky. 183,254 SW 382; Block 
v. Patrick, 35 Okl. 408, 130 Pp 588; 
South Fulton v. Edwards, 148 Tenn. 
130, 251 SW 892. And see cases infra 
this note. 

{a] Effect of personal liability.— 
(1) Even though the property owners 
are made personally liable for the | 


Constitutionality of statute: 
As affected by possibility of non- 
accrual of benefits see infra § 3401. 
Relating to: 


se ha M subject to lien see infra 


BS tn lien attaches see infra 

13. Halvorson v. Mullin, 179 Iowa 
293, 156 NW 289, 161 NW 309. 

14. Coatsworth Lumber Co. v. 
Owen, 186 Mo. A, 548, 172 SW 436. 


15. Melan v. McNulty, 6 Kulp 
(Pa.) 522. 
16. Curative statutes see infra 


§§ 3398, 3405. 

ah Mechanics, etc., Bank Vv. Rich- 
ardson, 12 Rob, (La.) .596;. Klatt v, 
Detroit, 162 Mich. 186, 127 NW 409. 

18. Klatt v. Detroit, supra. 

19. Klatt v. Detroit, supra, 


20. Pray v. Northern Liberties, 31 
eS oa Council v. Moyamensing, 2 
au 


Enforcement of liens generally see 
infra § 3451 et seq. 
Portland; 53, .Or, 


21. Hughes vy. 
370, 100 P 942. 

22. Gubbins v. Harrington, 48 Ind. 
A. 488, 96 NE 381. 

23. 'Gubbins v. Harrington, supra; 

24. Gubbins v. Harrington, enti 

26); Pittsburgh, ete., fe eCO Noes 
Schmuck, 181 Ind. 323, 103 NE 335. 

26. Pittsburgh, ete., RR: sGonAMe 
Schmuck, supra; Roswell v. Bateman, 
yh hi M. 77, 146 P 950, AnnCas1918D 

27. Benefit arising from improve- 
ment see infra § 3401. 

28. Denison v, Smith, (Tex. Civ. 
A.) 260 SW 207 
; _ when lien attaches see infra 

29. Denison v. Smith, (Tex. Civ, 
A.) 260 SW 207 

Effect of invalidity of contract see 
infra § 3399 

30. In re Washington St., 60 Pa, 
Super. 536. 


For later cases, developments and changes in the law see cumulative aneeecene same title, page and note number, 
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eil or other governing body did not substantially 
comply with statutory requirements by passing a 
valid ordinance or resolution providing for the 
improvement,*+ or the improvement was not made 
im the manner prescribed by statute.2? On the 
other hand, where the statute provides that assess- 
ments for public improvements shall be liens upon 
the property assessed, it, is not necessary that the 
ordinance ordering an improvement declare that 
the assessment levied to pay for the same shall con- 
stitute a lien;** if the original ordinance providing 
for the improvement is valid, any irregularities in 
the subsequent proceedings will not invalidate the 
hen,** as they may be corrected;** and the legisla- 
ture may by a retroactive curative statute validate 
a lien which is defective or invalid by reason of a 
failure to publish the improvement ordinance.*® 

[§ 3399] (8) Contract and Acts or Omissions of 
Contractor. A. lien created by statute and. ordi- 
nances passed in pursuance thereof does not rest 
upon the contract for the improvement,*? and is 
not affected or destroyed by the invalidity of the 
contract®® or by any act or omission of the con- 
tractor.29 The lien is wholly unaffected by such 
facts as that the contract for the improvement is 
not recorded as required by statute,*® that a mis- 
take is made in copying the contract in the record,** 
or that the contractor is a nonregistered foreign 
corporation’? or is a nonresident and has failed to 
comply with a statute providing that, before mak- 
ing a contract in the state, he shall designate an 
agent for the service of process.** 

[§ 3400] (4) Assessment.** There can be no lien 
of an assessment where there is no valid assess- 
ment,*® or no assessment of any kind,*® or where 
for any sufficient reason it is duly adjudicated that 
an assessment cannot be levied for the cost of the 
particular improvement and the assessment is for- 
ever enjoined.*7 However, the lien does not arise 

31. Penwarden v. Dunnellen, 50] take 
N. J. L. 565, 15 A 529; Moundsville v. 
Yost, 75 W. Va. 224, 88 SE 910. 
And see HEisenschmidt v. Ader, 185 
Ky. 280, 215 SW 48 (recognizing the 


rule, but holding the action taken 


to be sufficient). 
32. Morrow v. Barber Asphalt 


in recording 


42. 
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not affect the lien, for the reason 
that under the provisions of the Im- 
provement Act of 1911, a lien exists 
before the making of the record.” 
Wentland v. Clark, etc., Constr. Co., 
387 Cal. A, 34, 39, 173 P 480. 

Campbell’ v. 
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solely by virtue of the assessment;** any mistake 


in the apportionment of the cost of the improvement 
does not invalidate the entire lien,*? but simply pre- 
sents a case for the correction of the assessment ;5° 
and where all the requirements of the statute nec- 
essary to create a lien have been complied with, 
the fact that the apportionment warrants were not 


_ approved by the mayor and council, ‘as required by 


an ordinance, does not affect the validity of the 
lien.>+ An assessment which is valid and has been 
confirmed may become a lien.52 

After death of owner. The death of the owner 
of property after the passage of the resolution 
ordering the improvement and prior to the date 
of the ordinance levying the assessment does not 
render the lien invalid.®? In such case an assess- 
ment against the property in the name of the estate 
of the deceased owner creates a valid lien on the 
property,°* even though the persons succeeding to 
the property by inheritance do not appear and pro- 
test against the assessment.°® 

[§ 3401] (5) Benefit to Property. The only con- 
sideration moving to the property owner for the 
lien imposed on his property is the benefit in the 
enhanced value of his property by reason of the 
improvement;°® and it has been said that the lien 
arises through the installation of a public improve- 
ment which has benefited the property.®*7 However, 
a statute providing that special assessments shall 
be made'a lien upon the land is not invalidated by 
the mere fact that as the improvement may never 
be completed the benefits may never accrue.®® 

[§ 38402] (6) Perfecting and Filing—(a) In Gen- 
eral. Statutes providing the method of fixing liens 
have been held to be referable to the police power®® 
and not to the taxing power.®° All statutory re- 
quirements as to perfecting the lien must be com- 
plied with to render it valid.*t In order to create 
the lien, there must be at least a substantial ad- 
Rowell, (Iowa) 116 NW 1058]. 

48. Haggart v. Alton, 38 S. D. 527,: 
162 NW 158. : 

Benefit from improvement as giv- 
ing rise to lien see infra § 3401. 

49. Russell v. Whitt, 161 Ky. 187, 


170 SW 609, 
50. Russell v. Whitt, supra. 


the contract did 


Daniel, 68 Fla. 


Pav. Co., 27 Okl. 247, 111 P 198. 


83. Kendig v. Knight, 60 Iowa 29, 
14 NW 78. 

34. Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

35. Russell v. Whitt, supra. 


Correction of proceedings generally 
see supra §§ 2463-2465. 


36. West Newton v. Scholl, 82 Pa. 
Super. 1. 
37. Russell v. Whitt, 161 Ky. 187, 


170 SW 609. 

38. Russell v. Whitt, supra. 

Necessity of obligation to construct 
improvement see supra § 3398. 

39. Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

Performance or nonperformance of 
contract as affecting lien in favor of 
contractor see infra § 3410. 

-40. Los Angeles Pav, Co. v. Los 
Angeles Fdy. Co., 181 Cal. 685, 186 P 
593 


[a] he rule is applicable where, 
by statute, the assessment becomes a 
lien prior to the time for the record- 
ing of the contract, and there is no 
provision that the recording shall be 
a condition subsequent to the lien. 
Los Angeles Pav. Co. v. Los Angeles 
Fdy. Co., 181 Cal. 685, 186 P 593. 

Filing or recording of papers gen- 
erally see infra § 3405. 

41. Wentland v. Clark, etc., Constr. 
Co., 37 Cal, A. 34, 173 P 480 (mistake 
in stating time for completion of 
contract). 

[a] Reason, for rule.—‘The mis- 


282, 67 S 90 (decided under a stat- 
ute making the contract unenforce- 
able by the contractor but not for- 
bidding the municipality to enter 
into, or enforce, the contract). 

43. Russell v. Whitt, 161 Ky. 187, 
170 SW 609 (compliance with the 
statute is not made one of the steps 
necessary to create the lien). 

44. Property subject to lien as de- 
pendent upon: 

Assessment of particular 

see infra § 3407. 
Sufficiency of description see infra 

§ 3407. 

45. Cal.—Raisch v. California 
Univ., 37 Cal. A. 697, 174 P 943. 

Colo.—Denver v. State Inv. Co., 49 
Colo, 244, 112 P 789; 33 LRANS 395. 

Conn.—Hartford v. Poindexter, 84 
Conn.5121,/ 79) Ay 79. 

Pa.—Harrisburg v. Hoak, 9 Pa. 
Dist, 51, 23) Pa..Co..72; Bradford; City 
v. Foster, 5 Pa. Dist. 523. 

Tex.—H1 Paso Bitulithic Co. vy. 
Neill, (Civ. A.) 266 SW 593. 

[a] MTlustration—A lien is in- 
valid where the assessment of bene- 
fits is a nullity by reason of the 
fact that it. was made by viewers 
appointed under an ordinance which 
was void because in violation of a 
statutory provision. Bradford City 
v. Foster, 5 Pa. Dist. 523. 

46. Hall v. Moore, 3 Nebr. (Unoff.) 
574, 92 NW 294. 

47. Snouffer v. Grove, 139 Iowa 
466, 116 NW 1056 [foll Snouffer v. 


property 


Correction of assessment generally 
see supra § 31838 et seq. 
did aky 


51. Barfield v. Gleason, 
491, 68 SW 964, 23 KyL 128. 

52. Gilbert v. Havemeyer, 4 N. Y. 
Super. 506. 


Confirmation. of assessment see 
supra §§ 3187-3243. Y 
| 58. Griffin v. Waxahachie, (Tex. 
Commn. A.) 276 SW. 201. 

54 Griffin v. Waxahachie, su- 


pra. 

Whether assessment sufficient to 
render heirs personally liable see 
infra § 3587. 

55. Griffin v.. Waxahachie, (Tex. 
Commn, A.) 276 SW 201 (dictum), 


| 56. Denison v. Smith, (Tex. Giv. 
A.) 260 SW 207. 
57. Haggart v. Alton, 38 S. D. 


527, 162 NW 158. 

58. Davies v, Los Angeles, 86 Cal. 
Be 2a PR TT. 

59. Cain vy. Tyler, 
A.) 261 Sw 1018. 

60. Cain v. Tyler, supra, 

‘61. U. S.—tLyon v. Alley, 180 U. S. 
177, 9 SCt 480, 32 L. ed. 899. 

Cal.—Frenna v. Sunnyside Land 
Co., 124 Cal. 437, 57 P 302; Buckman 
v. Cuneo, 103 Cal. 62,.36 P 1025; Dor- 
land-v, Bergson, 78 Cal. 687, 21 P 
537; Creighton v. Manson, 27 Cal. 
613 


(Tex. Commn. 


Ind.—Laakmann v. Pritchard, 160 
Ind. 24, 66 NE 153; Adams vy. Shelby- 
ville;-154- Indiw-46:7,-Lb7.4 Napa AL O72 
AmSR 484, 49 LRA 797; Cleveland,’ 
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herence to the method prescribed by the legislative 
provisions authorizing the lien,®* and, according to 
some authorities, in order that a lien may be im- 
posed the statute conferring it must be strictly 
followed®? in essential matters,°* but according to 
other authorities a substantial compliance is suffi- 
Failure to comply with a directory provi- 


cient.®° 


sion of an ordinance is not fatal.® 
with the holder of a tax bill to take steps within 
the requisite time to impose the lien on the interest 
of all parties in the land or to proceed only against 
the interest of the holder of the equity of redemp- 
tion and waive the right to bring in other parties 
beneficially interested in the property.°* ; 
[§ 3403] (b) Notice.°* The giving of such notice 
as is prescribed by an applicable statute® is a con- 
dition precedent to the affixing of the lien.” 
the other hand, the giving of notice is not necessary 
where the statute requiring it in. certain cases is not 


applicable to the particular case.” 


[§ 3404] (c) Return of Assessment Warrant by 
Under a statute making it essential 


Contractor.’ 


MUNICIPAL CORPORATIONS 


It is optional 
delivery."* 


defect.75 
[§ 3405] 
General. 


On 


(d) Filing or Recording’°—aa. 
In order to render the lien of a munici- 
pal assessment valid and effective there must be a 
compliance with applicable statutory requirements 
relating to the filing or recording of the assess- 
ment,’? lien,’® claim for lien,”® a certificate of the 


a > — >. 
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a specified time after the delivery of the assessment 
warrant to him for the purpose of making a de- 
mand of payment, return it to a specified officer 
with a verified indorsement stating the nature and 
character of the demand made,’? a warrant is re- 
turned in time where it is twice delivered to, and 
returned by, the contractor and the return is within 
the specified time computed from the date of each 
The fact that the return shows a fail- 
ure to make a demand on the owners of certain 
lots is not’ fatal where those lots are owned by 
persons other than the one complaining of the 


In 


city engineer as to the performance of the work,®° 


or copies of the notice of the resolution and of the 
proof of publication thereof.*t 


The filing must 


to the lien of the contractor that he shall, within | be within the time prescribed by statute;8? but a 


ete., R. Co. v. Edward C, Jones Co., 
20 Ind. A. 87, 50 NE 319. J 

Iowa.—Halvorson v. Mullin, 
Towa 293, 156 NW 289, 161 NW 
Cemansky v. Fitch, 121 Iowa 
96 NW 754. 4 

Ky.—Fehler v. Gosnell, 99 Ky. 
35 SW 1125, 18 KyL 238. : 

Miss.—Jackson v. Kenny, 122 Miss. 
594, 84 S 689; Langstaff v. Durant, 
111 Miss. 818, 72 S 236, 681. 

Nebr.—Leavitt v. Bell, 55 Nebr. 57, 
75 NW 524. 

N. J.—Seaman y. Camden, 66 N. J. 
L. 516, 49 A 977. 

N. Y.—De Peyster v. Murphy, 66 
N. Y. 622. 

Or.—Hawthorne v. East Portland, 
13° Or, 271; 10 P.342, : 

Pa.—Hershberger v. Pittsburgh, 
115 Pa. 78, 8 A 881; Philadelphia vy. 
Tryon, 35 Pa. 401; Swissvale Bor- 
ough v. Dickson, 68 Pa. Super. 160; 
Waynesburg Borough v. Ray, 59 Pa. 
Super. 640; Philadelphia v. Second 
Reformed Presb. Cong., 16 Pa. Super. 
Norristown v. Fornance, 1 Pa. 
129; Greensburg v. Laird, 8 
Pa. Co. 608. 
Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 83 SW 1062; 
Sheehan v. Owen, 82 Mo. 458; Boat- 
men’s Bank vy. Semple Place Realty 
Co. 202... Mo. AS 57,5 213° Sw 9005 
Rose v. Trestrail, 62 Mo, A. 352. 

63. . S—tLyon v. Alley, 130 U. S. 
177, 9 SCt 480, 32 L. ed. 890. 

Ky.—Fox v; Middlesborough Town 
Co., 96 Ky. 262, 28 SW 776, 16 Kyl 
455; Henderson v. Lambert, 14 Bush 
24. 

Mo.—West v. Porter, 89 Mo. A, 150; 
Guinotte v. Egelhoff, 64 Mo. A. 356. 

Mont.—Murray v. Helena, 65 Mont. 
485, 211 P 197. 

Pa.—Meadville City v. 
13 Pa. Dist. 472. 

64. Phillipsburg Borough v. Way, 
27 Pa. Co. 533. 

65. Anderson Deering Co. v. Boone, 
201 Iowa 1129, 205 NW 984. Com- 
pare Fitzgerald _v. Sioux City, 125 
Iowa 396, 101 NW 268 (statute must 
be strictly followed). 

66. Philadelphia v. Price, 62 Pa. 
Super. 557 (ordinance providing for 
delivery to each property owner of 
pill for his proportionate share of 
assessment). 

67. Granite Bituminous Pav. Co. 
v. Parkview Realty, etc., Co., 199 
Mo. A. 226, 201 SW 933 [transf 270 
Mo. 698, 196 SW 1142]. 

68. Cross references: 

Averment of notice in claim filed see 

infra § 3406. 

Filing copies of notice and proof of 

publication see infra § 3405. 


Mahoney, 


69. See statutory provisions. 

70. Langstaff v. Durant, 111 Miss. 
818, 72 S 2386, 681; Jackson v. Wil- 
liams, 92 Miss, 301, 46 S 551; York 
v. Miller, 254 Pa. 436, 98 A 1049 
[mod 60 Pa, Super. 407]; Meanor v. 
Goldsmith, 216 Pa. 489, 65 A 1084, 
10 LRANS 342; Lansdowne Borough 
v. Burdsall, 26 Pa. Dist. 938 

[a] Service upon owner. — (1) 
Service of notice upon the actual 
(White’s Est., Fa; Co. 7308) 2) 
or registered (City v. Greenburg, 16 
Pa. Dist. 51) owner is essential. 

[b] Notice held sufficient to ren- 
der lien valid.—Smith v. Hofeldt, 84 
Nebr. 47, 120 NW 911. 


71. York City, v. Eyster, 68 Pa. 
Super. 104. 
[a] Dlustration—A statute pro- 


viding that, where the contractor 
performing the work is to be paid 
by assessment bills notice must be 
given to the owner of the property 
affected before the claim for a lien 
is filed, does not apply where the 
contractor accepts bonds in payment, 
even though the bonds are payable 
out of assessments, and, therefore, it 
is not necessary to give notice. York 
City v. Byster, 68 Pa. Super. 104, 115 
(“We do not regard the means of 
payment ag being a mere subterfuge 
to evade giving notice, nor do we 
regard the transaction as_ being 
equivalent to an equitable assign- 
ment of the assessment bills to the 
contractor’”’), : 

72. Cross references: 
Lien as dependent upon assessment 

generally see supra § 3400. 
Record of return see infra § 8405. 

73. See statutory provisions. 

74. Bailey v. Hermosa Beach, 183 
Cal; 767%, 192 PP) 7127 

[a] Valid or invalid warrant.—If 
the warrant and its issuance are 
originally valid, the first return is 
within the requisite time. On the 
other hand, if it is not valid until 
issued the second time, the second 
return is within the period specified 
by statute. Under either alterna- 
tive, the warrant is returned within 
the requisite time. Bailey v. Her- 
mosa Beach, 183 Cal. 757, 192 P 712. 

75. Bailey v. Hermosa Beach, 
supra. 

76. Cross references: 
Filing of certificate to continue lien 

see infra § 3413, 
Recording of contract see supra 

§ 3399. 


77. Ryan v. Domestic Realty Co., 
85 Misc. 449, 147 NYS 974. 

78. Horn v. Charleston, 91 W. Va. 
73, 112 SE 2389. 

[a] Sufficiency of lien docket.— 


Where the lien docket showed the 
names of persons, the description of 
the land, and the amount of the as- 
sessment and the manner and time 
for its payment, it was sufficient, 
although it did not expressly state 
that the persons named were sev- 
erally the owners of the real prop- 
erty, nor that the sums named after 
the description of land were the 
amounts respectively imposed upon 
the lands described. Grimes v. Sea- 
Side, 87 Or. 256, 170 P 310. 


pte Scott v. Davis, 77 Pa. Super. 
[a] Locality index.—Act June 4, 


1901 (P. L. p 364) § 27, which pro- 
vides that “it shall be the duty of 
the prothonotary of the courts of 
common pleas to keep a locality in- 
dex in which shall be entered all 
tax or municipal claims hereafter 
filed,” is mandatory; and if a locality 
index is not kept in a county, and a 
municipal lien for improvements is 
entered in the wrong name in the 
judgment and mechanic lien indexes, 
a purchaser of the property assessed, 
without actual notice of the lien, 
takes it free of the lien. Apollo 
Borough v. Clepper, 44 Pa. Super. 


396. 

Frenna v. Sunnyside Land Co., 
124 Cal, 437, 57 P 302; Rauer’ v. 
Lowe, 107 Cal. 229, 40 P 337; Buck- 
man _v. Cuneo, 103 Cal. 62, 36 P 1025; 
Dowling v. Adams, 5 Cal. Unrep. Cas. 
115, 41 P 413; Egan v. Richardson, 
10 La, A. (Orleans) 194; S. D. Moody 
& Co,, Ltd. v. Sewerage, ete., Bd., 3 
La. A. (Orleans) 139; Louisiana Impr. 
a v. Macheca, 3 La. A. (Orleans) 

81. Halvorson v. Mullin, 179 Iowa 
293, 156 NW 289, 161 NW 309. See 
Anderson Deering Co. v. Boone, 201 
Iowa 1129, 205 NW 984 (substantial 
compliance is sufficient). | 

82. Youngsville y. Siggins, 110 Pa. 
291, 2 A 736; Pittsburgh v. Knowl- 
son, 92 Pa. 116; Schenley v. Com., 
36 Pa. 29, 78 AmD 359; Youngwood 
v. Gay, 71 Pa. Super. 154; Punxsu- 
tawney Borough v. Nordstrom, 61 
Pa, Super. 253; Waynsburg Borough 
v. Ray, 59 Pa. Super. 640; Philadel- 
phia v. Beatty, 7 Pa. Dist. 88, 20 
Pa. Co. 497; Manheim Borough v. 
Cogley, 3 Del. Co..(Pa.) 261, 4 LancL 
Rev 297. 

[a] Period commencing with con- 
firmation.—Under a statute requiring 
a filing within six months from the 
final confirmation of the report of 
viewers, where the report after be- 
ing confirmed is stricken off and 
subsequently confirmed at a later 
date, the statutory period for filing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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failure to file within the time prescribed may be 
cured by a retroactive statute,®? and a failure 
to enter the assessment or lien on the lien docket 
at a particular time does not destroy’ or invalidate 
the assessment itself.8* The city need not pay the 
cost of filing a lien as long as the lien remains in 
force and the property is not sold.® 

Minutes of council. No statutory lien attaches 
to a lot where the matters required by statute to 
appear upon the minutes of the council or other 
governing body do not so appear.’¢ 

Return of assessment warrant. Where the re- 
turn of the assessment warrant*’ is properly authen- 
ticated, the failure of an officer to attach ‘his 
signature to the record does not render the lien 
invalid.§® 

Application of general statutes. An assessment 
len is not required to be registered under a gen- 
eral tax law.8® Also a statute providing that no 
instrument affecting real estate shall be valid 
against a subsequent purchaser for a valuable con- 
sideration without notice, unless it is reecorded,°° 
is not applicable to an agreement of a property 
owner to waive a statutory limitation of the amount 
of the assessment.®! 
_ [§ 3406] bb. Form and Contents of Claim Filed. 
Where a claim for a lien is filed, it must allege all 
the facts necessary to sustain its validity.°? On the 
runs from the date of the latter con- 
firmation. Hast McKeesport y. Park, 


81 Pa. Super. 604. 
[b] Filing held in time.—Phila- 


36 Pa. 64. 
[a] 


MUNICIPAL CORPORATIONS. 


Pa. 219, 19 A 347; Schenley v. Com., 


Description 
property.—That a lien or claim for 
lien describes and includes railroad 
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other hand the claim is sufficient where it sets forth 
all the matters required by a statute®® which is ap- 
plicable and unrepealed;** it need not conform to 
the requisites of a mechanic’s lien® or give a bill 
of particulars.°® More specifically, the claim should 
describe the property assessed®? with sufficient cer- 
tainty to permit of identification;°* state the name 
of the owner? or registered owner! of the property, 
the kind and character of the work done? and the 
time when it was done® or completed; and aver 
prior notice to the property owners® where such no- 
tice is essential;® but it need not set forth specifi- 
cally the statute, ordinance, or other legislative 
authority,’ nor need it state how the assessment was 
made.and apportioned® or when it is due.? A statute 
requiring the lien to be filed to the use of the con- 
tractor where he is to be paid by assessment bills!° 
is of course not applicable where he is paid other- 
wise than by assessment bills.1t The claim may be 
signed by an attorney.” 

Single or separate claims. A separate lien may 
be filed against each parcel of property,1? or a lien 
may. be filed against a number of lots described as 
consecutively numbered, where it appears that the 
lots are contiguous, are not held by a separate title, 
are not used for separate or distinet purposes, and 
that the improvement was made at one time under 
one ordinance and one contract.14 -One lien may 

fc] Claims held insufficient in 
this respect. Freeport Borough v. 
Miller, 34 Pa. Super. 395 (decision by 


equally divided court); Meadville 
City v. Mahoney, 13 Pa. Dist. 472; 


of nonlienahble 


gu Vs, Athow, 10 Pa. Dist. 187, 


83. East McKeesport v. Park, 81 
Pa. Super. 604; Towanda Borough v. 
Fell, 69 Pa. Super. 468. 

84 Clark v. Salem, 61 Or. 116, 121 
P 416, AnnCasi914B 205. 

85. Bradley v. Pittsburgh, 130 Pa. 
475, 18 A 730. 

86. Jackson v. Kenny, 122 Miss. 
594, 84 S 689 (dealing with a case 
where the minutes and records of 
the council failed to show any order 
for the construction of the improve- 
ment, any statement of the exact 
cost of the improvement or of the 
amount due by each of the abutting 
owners, or any assessment of the 
amount due against the lot in ques- 
tion). 

87. Return as essential to lien see 
supra § 3404. ; 

88. Bienfield v. Van Ness, 176 Cal. 
585, 169 P 225 [foll McGinn v. Van 
Ness, 40 Cal. A. 600, 181 P 70, 1838 
75950]: : 

89. Pray v. Northern Liberties, 31 
a, 6.9. 

90. See statutory provisions. 

91. Dayton-Oldham Granite Works 
$ Mason City, 196 Iowa 77, 194 NW 
00. 

92. Philadelphia v. Richards, 124 
Pa. 303, 16 A 802; Philadelphia v. 
Stewart, 31 Pa. Super. 72. 

93. Scranton v. Arnt, 148 Pa. 210, 
23 A 1121; Schenley v. Com., 36 Pa. 
29, 78 AmD 359; York City v. Beit- 
zel, 41 Pa. Super, 194; McDonald 
Borough v. Williams, 41 Pa, Co. 157. 

[a] Claims held sufficlent.—Hrie 
City v. Willis, 26 Pa. Super. 459; 
Sheradan v. O’Connor, 35 Pa. Co. 559. 

94. See cases infra this note. 

fa] Statutes held not repealed.— 
McKeesport Borough v. Busch, 166 
Pa. 46, 31. A 49; Scranton City v. 
Clarke, 34 Pa. Super. 128 [aff 7 Lack 
Jur 84]; Jenkintown SBorough _v. 
Firmstone, Pa Distigi 24s t2) "Pas 
Co, 219. 

95. Pittsburg v. Cluley, 66 Pa. 
449: Greensburg v. Laird, 8 Pa. Co. 
608. 

96. 

97. 


Greensburg v. Laird, supra. 
Scranton City v. Jones, 133 
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property not lienable does not invali- 
date it as to lienable property. 
South Fork Borough v. Pennsylvania 
R. Co., 251 Pa. 261, 96 A. 710. 

98. Scranton City v. Jones, 133 
Pa. 219, 19 A. 347: Allentown: av. 
Hower, 93 Pa. 332; Jenkintown Bor- 
ough v. Firmstone, 2 Pa. Dist. 124, 
12.) Pa. Co; 219). 

99. Northern Liberties v. Coates,” 
15 Pa. 245; Northern Liberties v. 
Myers, 2 Pars. Eq. Cas (Pa.) 239. 

[a] Heirs or estate.—(1) It has 
been held that a lien filed against 
the heirs of a person whose name 
is given is sufficient without giv- 
ing their names. New Castle vy. 
Berger, 74 Pa. Super. 548. (2) How- 
ever, it has also been held proper to 
strike off a lien not setting forth 
the name of the owner otherwise 
than as “the Robert Miller Estate.” 
Freeport Borough v. Miller, 34 Pa. 
Super. 395 (decision by equally di- 
vided court), 

1. Gans v. Philadelphia, 102 Pa. 
97; Tiegel v. Love, 61 Pa. Super. 149; 
Mutual L. Ins. Co. v. Powell, 7 Pa. 
Dist. 571; McClurg’s Hst., 4 Pa. Dist. 
655; White’s Est., 6 Pa. Co. 308. 

[a] After death of registered 
owner.—The claim sufficiently desig- 
nates the name of the registered 
owner where it is filed against the 
estate of a named person, “deceased, 
owner and registered owner.’ Phila- 
delphia v. Peters, 57 Pa. Super. 279. 
en Philadelphia v. Lewis, 40 Pa. 


oO. 698. 

[a] Ambiguity.—To state a claim 
so ambiguously as to leave it in 
doubt whether it is for repairing 
a defective sidewalk or for making 
a Sewer connection is not sufficient. 
Philadelphia v. Stewart, 31 Pa. Super. 


72. 

[b] Effect of bill of particulars.— 
A claim which purports to be filed 
for repairs to a footway will not be 
struck off, because the bill of par- 
ticulars discloses an item of footway 
grading which may be suspected to 
cover something other than mere re- 
pairing. Philadelphia v. Paulin, 7 
Pa. Dist. 392, 21 Pa. Co. 154. 


Philadelphia v. Lewis, 40 Pa. Co. 698. 

[d] Claim held not indefinite or 
uncertain in this respect. Pittsburg 
v. Cluley, 66 Pa. 449. 

[e] Kind and character of “ma- 
terials” furnished need not be set 
forth. Philadelphia v. Meighan, 15 
Pa. Dist. 10. 

3. Philadelphia v. Sutter, 30 Pa. 
53; City v. Wood, 4 Phila. (Pa.) 156. 

4 Avalon Borough v. Ardery, 29 
Pa. Dist. 178. 

[a] Sufficient averment.—An aver- 
ment in a municipal claim that a 
curbstone and block were set in front 
of a particular property on specified 
dates is a sufficient averment that 
the work was done and completed 
on the dates specified, although the 
word “completion” is not used in the 
claim. Lansdowne Borough v. Har- 
tel, 48 Pa. Super. 430. 

5. Meadville City v. Mahoney, 13 
Pa. Dist. 472; Philadelphia v. Lewis, 


40 Pa. Co, 698; West Chester v. 
Sahler, 8 Pa. Co. 656; Philadelphia 
v. Stevenson, 6 Pa. Co. 287, 


6. See supra § 3403. 

7. Philadelphia v. Stevenson, 132 
Pei 64.08, 79 70; Philadelphia v. 
Richards, 124 Pa. 308, 16 A 802; 
Philadelphia. v. Stewart, 31 Pa. 
Super. 72; Allentown v. Light, 15 
Pa. Dist. 619; Greensburg v. Laird, 
8 Pa, Co. 608. 

[a] Authority held sufficiently set 
forth—McDonald Borough v. Wil- 
liams, 41 Pa. Co. 157. 

8. McDonald Borough y. Williams, 


supra. 

9. Scranton vy. Arnt, 148 Pa. 210, 
23 A 1121. : 

10. See statutory provisions. 

11. York City v. Eyster, 68 Pa. 
Super. 104 (payment in bonds, even 
though the bonds are payable out 


of assessments). 

12. Old Forge Borough y. Foley, 
67 Pa. Super. 125; Allentown v. Light, 
15 Pa. Dist. 619; Philadelphia v. 
Meighan, 15 Pa. Dist. 10. 

13. Beltzhoover Borough v. Maple, 
130 Pa. 335,,18 A 650. 

14. Prospect Park Borough  v. 
McCoach, 52 Pa. Super. 527. 


y 
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not be filed for two assessments for different im- 
provements.*® 

An amendment of the claim may be allowed in 
a proper case,!® but not where the application there- 
for is not timely made‘? or the omission to be sup- 
plied was not due to mistake."§ 

[§ 3407] c. Property Subject and Persons Liable*® 
—-(1) In General. 
is not against the owner of property?® or his right 
of possession,?+ but it is against, and attaches to, 
the property itself,?? without reference to the person 
in whom the title is actually vested,?* unless the 
title is’ in the government.?* 
attaches to,2° and only to,?® the particular lot or 
pareel of land against which the assessment is levied. 
Under some statutes?’ an assessment lien is a spe- 
cifie lien upon the property abutting on the portion 
of the street which is improved,?® but under other 
statutes, giving a lien upon all abutting property 
on both sides of the street improved,?? a lien may 
be asserted against property abutting on one side 
of the street for an improvement made on the oppo- 
site side of the street.°° Each lot or parcel of prop- 
erty is subject to a lien for the work done opposite 
to it,51 although several contiguous parcels may be 
owned by the same person.*? Where two tax bills 
for different improvements have been issued against 
the same property, one is not a lien upon the 
other.** ; 

Sufficiency of description.*+ A lien upon abutting 
property is not created where in none of the pro- 
ceedings is the property on which the lien is claimed 
deseribed with reasonable certainty sufficient for 
identification.®®> However, under a statute providing 
for a blanket lien upon the property of a street rail- 


15. Avalon Borough v. Ardery, 29 24. 
Pa, Dist.L78. 25. 
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The lien of a special assessment , 


As a rule the lien. 


See infra § 3408. 
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road company,*® a failure to enter a detailed de- 
scription of the property of the street railway com-— 
pany upon the assessment roll does not defeat the 
lien,?’7 at least where it appears that the company 
recognized the assessment and made payments 
thereon,?* and did not make a written objection 
thereto or appeal therefrom.*? ' 

Property outside corporate limits. In the ab- 
sence of an express contract or of some legislative 
authority, it is not within the power of a city to 
create or maintain a lien for a street improvement 
within the city limits upon real property located 
outside of the city limits.4° However, a statutory 
blanket lien upon a street railroad*+ may attach to 
a part of the connected system extending beyond 
the corporate limits*? or into another municipality.** 

Opening of parallel street after lien attaches. 
The opening of a street parallel to an improved 
street, after the improvement has been completed 
and the lien has attached, does not destroy any part 
of the lien,44 even .though if the opening had oe- 
curred previously it would have reduced the assess- 
ment district and the quantity of lands subject to 
assessment.*° 

[§ 3408] (2) Public or Private Property. Ordi- 
narily an assessment upon public property. does not 
create a lien upon such property;*® but a statute 
providing that the real estate of a common school 
corporation shall be subject. to liens on account of 
public improvements the same as if owned by a 
private citizen*’ will be given effect in a ease falling 
within its terms;*® and the property of a private 
business corporation aiding the government in time 
of war may be subject to a lien.*9 

[§ 3409] (8) Property of Railroad or Street Rail- 


[b] The law gives the owner no- 


16. McKeesport Borough vy. Busch, 
166 Pa. 46, 31 49; Mt. 
Borough v. Baltimore, etc., R. Co., 138 
Pa.vi36d;! (207 AS 1062).'17 OGRA 520: 
Philadelphia vy. Richards, 124 Pa. 303, 
16 A’ 802; Allentown v. Hower, 93 Pa. 
332; Dunmore Borough v. Conrad, 76 
Pa, Super. 473; New Castle v. Berger, 
74 Pa. Super. 548; Alliance Borough 
v. Schwartz, 53 Pa. Super. 448; Phila- 
delphia v. Kelly, 2 Pa. Dist. 143; Mc- 
Donald Borough y. Williams, 41 Pa. 
Co. 157; Philadelphia v. Stevenson, 
6 (Pa..'Co,7'287; ° Oxford: Borough ‘'v. 
Alexander, 2 Chest. Co. (Pa.) 265. 

17. Meadville City v. Mahoney, 13 
Pa, Dist. 472; Philadelphia v. Lewis, 
40 Pa. Co, 698. 

18. Sharpsville Borough y. Bailey, 
3) Pa. Dist: *&)Co; 54; 

19. Personal liability for assess- 
ment see infra § 3586. 

20. In re Ketchikan Delinquent 
Tax Roll, 6 Alaska 653. And see 
Page v. W. W. Chase Co., 145 Cal. 
578, 79 P 278 (a provision in a deed 
that the conveyance is subject to 
any existing lien for street work does 
not render the vendee personally lia- 
ble for the amount of the assess- 
ment). 

; PEN of death of owner see supra 

21. In re Ketchikan Delinquent 
Tax Roll, 6 Alaska 658. 


22. In re Ketchikan Delinquent 
Tax Roll, supra; Rosetta Gravel- 
Pav., ete: Co. v. /Jollisaint,* 51° La. 
Ann. 804, 25 S 477; Springfield v. 
Ransdell, 305 Mo, 48, 264 SW 771 
[rev (A.) 240 SW 867]. And see 


Gray v. Gray, 190 Ky. 75, 226 SW 
358 (the lien is against and upon the 
whole lot and all the interest of a 
person therein). 

23. Rosetta Gravel-Pav., etc., Co. 
pA ase 51 La. Ann. 804, 25 S 


Pleasant |, 


Gilbert v. Havemeyer, 4 N. Y. 
Super. 506. 

26. Charles City v. Ramsay, 199 
Towa 722, 202 NW 499; Hannibal v. 
Richards, 35 Mo. A. 15; Pennell’s 
App., 2 Pa. 216; Philadelphia vy. Nock, 
12 Pa. Super. 44; El Paso Bitulithic 
Co. v. Neill, (Tex. Civ. A.) 266 SW 
593. 

fa] Proceeds. of sale of nonas- 
sessed lot.—The municipality has no 
lien upon, or interest in, the pro- 
ceeds of the sale of a lot against 
which no assessment was returned. 
Charles City v. Ramsay, 199 Iowa 
722, 202 Sw 499, 

27. See statutory provisions. 

28. Horn v. Charleston, 91 W. Va. 
73, 112 SH 239. 

29. See statutory provisions. 


380. Shelbyville v. Hall, 210 Ky. 
830, 276 SW 987. 
81. Pennell’s App., 2 Pa. 216. 


32. Pennell’s App., supra. 

33. Springfield v. Ransdell, 305 
Mo. 438, 264 SW 771 [rev (A.) 240 
SW 867]. 

Priority see infra § 3416. 

34. Description in claim for lien 
see infra § 3406, 

35. In re Ketchikan Delinquent 
Tax Roll, 6 Alaska 653 (where there 
is no description identifying the 
property in the resolution levying 
the assessment, the assessment roll, 
or in the notice of the application 
for an order of sale). 

36. See infra § 3409. 

87. Alabama Tract. Co. v. Selma 
aah etc., Bank, 213 Ala. 269, 104 


[a] “It may be quite impractical 
for a municipality to obtain an in- 
ventory and enter upon its assess- 
ment roll a description of the prop- 
erty to which the lien attaches.” 
Alabama Tract, Co. vy. Selma Trust, 
ate Bank, 218 Ala. 269, 274, 104 $ 


tice of the property against which 
the lien operates. Alabama Tract. 
Co. v. Selma Trust, ete., Bank, 213 
Ala. 269, 104 S 517. 

38. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, supra. 
~ 39. Alabama Tract. Co. v. Selma 
Trust, ete., Bank, supra, 

40. Athena v. Jack, 115 Or. 357, 
236 P 760. 


41. See infra § 3409. 
42. Alabama Tract. Co. v. Selma 
aoeue etc.,. Bank, 218 Ala. 269, 104 


43. Alabama Tract. 


. Co. v. Selma 
Trust, 


etc., Bank, supra. 
44. Perkinson v. Weber, 251 Mo. 
186, 157 SW 961. 


45. See supra § 2947. 
_ 46. In re Ketchikan Delinquent 
Tax Roll, 6 Alaska 653; West Chi- 
cago Park Comrs. vy. Chicago, 152 


Tll. 892, 38 NE 697; Dowdney v. New 
Work, 6% Naya bso. 

[a] Rule applied where title in 
United States.—In re Ketchikan De- 
linquent Tax Roll, 6 Alaska 653. 

47. See statutory provisions. 

48. Cain School Tp. v. Snyder, 73 
Ind, A. 140, 126 NE 686 [foll Cain 
School Tp. v. Foxworthy, 73 Ind, A. 
697, 126 NE 875]. 

49. Philadelphia v. U. S. Housing 
Corp., 82 Pa. Super. 343 [aff 280 
Pa. 417, 124 A 669]. 

[a] Housing corporation.—A lien 
filed by a municipality for the use 
of a paving contractor against prop- 
erty owned by the United States 
Housing Corporation of Pennsylvania 
is valid, “even though the corpora- 
tion was created under the corpora- 
tion laws of Pennsylvania and was 
authorized to act as the agent of 
the United States for the purpose 
of providing housing for industrial 
workers employed by the United 
States during the World War. In 
authorizing the creation of private 


For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number. 
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way Company.°° The legislature has power to de- 
elare an assessment for the paving of that portion 
of the street between the tracks of a street rail- 
way company to be a blanket lien on the property 
of the company as security for its payment.*t Like- 
wise the legislature may make an assessment a lien 
upon the franchise®? and abutting property®® of a 
railroad company, and, in order to do so, it is not 
necessary for a statute to impose the lien in express 
terms if, by a correct interpretation, it manifests 
an intent that the lien shall be imposed.6* Where 
a railroad right of way is subject to an assessment,°® 
it may be subject to the lien thereof,°® regardless 
of whether or not the right of way can be sold under 
execution to satisfy a judgment for enforcement of 
the assessment ;°7 and even where the roadbed and 
right of way are exempt from assessment,°* other 
property of the railroad, which is not absolutely 
essential to the exercise of the franchises of the 
corporation, may be subject to the hen.*® 

[§ 3410] d. Who Entitled to Benefit of Lien.®° 
Sometimes it is provided by statute that an assess- 
ment shall be a lien upon the property assessed 


to the same extent-and of equal force and validity . 


_as a lien for general taxes.®t The lien provided for 
by such a statute is one in favor of the people 
of the state,®2 and not one in favor of the munici- 
pality.® 

Contractor. The lien may be created for the 
benefit of the contractor who performs the work, 
when he looks to the assessment for his pay.** 
While the contractor may lose his right to a lien 
by not performing the work according to the terms 
of the contract,®° on the other hand he may be 
entitled to a lien on completion of his contract,® 
although his contract is not for all the work nec- 
essary for the completion of the improvement.%7 


Where the city has a right to a lien for an improve- 
business corporations to aid the gov- | 47; 
ernment in conducting the war, con- 
gress indicated its purpose, as to 
such corporations, to waive govern- 


MUNICIPAL CORPORATIONS 


Himmelman v. 
Cal. 42; Emery v. Bradford, 29 Cal. 
75; Dressman vy. Farmers’, etc., Nat. 
Bank, 100 Ky. 571, 38 SW) 1052, 18 


[44.C.J.] 803 


ment, it has been held that a contractor may have a 
like lien for work which he has done under a con- 
tract with the property owners and upon which 
the city is not liable.68 

Bondholders. The lien created by some statutes 
is for the benefit of the holders of the bonds which 
are issued and sold to pay for the construction of 
the improvement.®? 

Assignment. A municipal lien for an assessment 
may be assigned.7° 

[§ 3411] e. Amount or Matters Secured. Even 
though the city may have paid interest above the 
legal rate on money borrowed to pay for the im- 
provement,’! it may, in some jurisdictions, enforce 
the lien against the abutting property owner for the 
actual cost of the improvement,’? plus interest7? and 
penalties™* prescribed by statute for the failure of 
the property owner to discharge the lien, provided 
the work done was within the scope of the statutes, 
ordinance, and contract relating to the improve- 
mhent*® and the actual cost was not in excess of the 
prevailing rate for such work at the time it was 
done."© In other jurisdictions, it is not the cost 
of the improvement,’ but rather the amount spe- 
cially levied in accordance with the provisions of 
the statute,’* that becomes a lien upon property. 

[§ 3412] f. Duration—(1) Accrual or Commence- 
ment. Statutes fixing the time when the lien of an 
assessment shall attach are not unconstitutional ;" 
and the same is true of statutes changing the time, 
where vested rights are not affected.8° The statutes 
providing for the lien usually fix the time at which 
it shall attach ;% and the lien must exist and attach 
according to the terms and conditions of the statute 
creating it.6*- Under different charter or statutory 
provisions, and the construction placed thereon 
by the courts, it is variously held that a lien does 


not exist or attach until the assessment is made,®* 

Carpentier, 47]tractor and the city whereby the 
contractor was to do the work re- 
quired by a city ordinance, ordering 
the property to be connected with a 


mental immunity from suit and its 
consequences. Philadelphia v. U. S. 
Housing Corp., 82 Pa. Super. 343 
[aff 280 Pa. 417, 124 A 669]. 

50. Cross references: 

Property outside of corporate limits 

see supra § 3407. 

Sufficiency of description of property 

see supra § 3407. 

51. Alabama Tract.’ Co. v. Selma 
Trust, ete. Bank, 213 Ala. 269, 104 
S617. 

52. Kinston v. Atlantic, ete, R. 
Cone 183) N.C. 14,) 110 SE 645. 


53. Kinston v. Atlantic, etc, R. 
Co., supra. ; 

54. Kinston v. Atlantic, etc., R. 
Co., supra. 

55. See supra § 2890. 

56. Heman Constr. Co. v, Wabash 


R. Co., 206 Mo. 172, 104 SW 67, 121 
AmSR 649, 12 LRANS 112, 12 Ann 
Cas 630 [overr Sweaney v. Kansas 
City R. Co., 54 Mo. A. 265]. 

57. Heman Constr. Co. v. Wabash 
R. Co., 206 Mo. 172, 104 SW 67, 121 
AmSR 649, 12 LRANS 112, 12 Ann 
Cas 630. 

Sale of railroad property to satisfy 
assessment see infra § 3457. 

58. See supra § 2889. 

59. South Fork Borough v. Penn- 
Sylvania R. Co., 251 Pa. 261, 96 A 
710; Philadelphia v. Philadelphia, etc., 


Re Go, 177 Pa. (292, 35 A’ 610,, 34 
LRA 564. 
60. Subrogation to lien of munici- 


pality see infra § 3418. 
61. See statutory provisions, 
62. O’Connell v. Sanford, 256 Ill. 
62, 99 NE 885. 
- 63. O’Connell v. Sanford, supra. 
64. Dorland v. McGlynn, 47 Cal. 


/ 830, 276 SW 


KyL 1018, 36 LRA 121; Fox v. Mid- 
dlesborough Town Co., 96 Ky, 262, 
28 SW 776, 16 Kyl 455. 

Payment of contractor from as- 
sessments see supra §§ 2607-2609. 

65. Brady v. Burke, 90 Cal. 1, 27 
P 52 [writ of error dism 150 U, 8. 
18,14 SCt 6, 37 L. ed, 981]. 

66. Fox v. Middlesborough Town 
ee 96 Ky. 262, 28 SW 776, 16 KyL 
455. 

67. Fox v. Middlesborough Town 
Co., supra (a contract for grading 
and macadamizing, although the 
street was. not curbed and guttered). 

68. Philadelphia v, Wistar, 35 Pa. 
427. See McCausland v. Leuffer, 4 
Whart. (Pa.) 175 (although the cor- 
poration has made itself a surety, 
it is not entitled to charge the prop- 
erty with a lien for work done under 
a contract between the contractor 
and a property owner). 

69. Russell v. Whitt, 161 Ky. 187, 
170 SW 609. 

70. Campbell y. Daniel, 68 Fla. 
282, 67 S 90. 

71. Shelbyville v. Hall, 210 Ky. 


830, 276 SW 987. 


72. Shelbyville v. Hall, supra. 

73. Shelbyville v. Hall, supra, 

Interest generally see supra §§ 
3391-3394. 

74, Shelbyville v. Hall, 210 Ky. 
987; Hager v. Melton, 
66 W. Va. 62, 66 SE 13, 


Penalties generally see infra §§ 
3436-3440. 
75. Gomeringer v. McAbee, 129 


Md. 557, 99 A 787. 

fa] Matters properly included in 
lien.—Where the owner of property 
entered into a contract with a con- 


city sewer, and the acts authorizing 
the, adoption of the ordinance, and 
the city was to pay the contractor 
and collect the amount from the 
owner in installments for which a 
lien was given under the ordinance, 
the cost of installing under the con- 
tract a kitchen sink and bathroom 
fixtures -which were necessary for 
proper disposal of sewage and drain- 
age, and which were paid for by the 
city under the contract, was properly 
included. in its lien against the 
property. Gomeringer v. McAbee, 129 
Md. 557,-99 A 787. 

76. Union town v. Chapman, 200 
Ky, 578, 255 SW 118. 

77. Hall v. Moore, 3 Nebr. (Unoff.) 
574, 92 NW 294, 

78. Hall vy. Moore, supra. 

79. Baugh v. La Grange, 161 Ga. 
80, 180 SE 69; Arthur v. State, 146 
Ga. 827, 92 SE 6387. 

80. Buchman v. Rogers, 29 Ga, A. 
62, 113 SE 230. 

81. See statutory provisions. 

82. Lyon v. Alley, 130. U. S, 177, 
9 SCt. 480, 32 -L. ed. 899; Dyer v. 
Dobler, 187 Md, 682, 113 A 382, 333 


[quot Cyc]. 
83. Whipple v. Toledo, 7 Oh. Cir. 
39 Oh, Cir, Ct. 42: 


Cr FING Soy, Dieu 
and cases infra this note, 

[a] When no time is expressly 
fixed by statute for the lien to take 
effect, it accrues upon the assessment 
of the tax. .Lyon v. Alley, 130 U. S. 
177, 9 SCt 480, 32 L. ed. 899; Dann 
v. Woodruff, 51 Conn. 203 (under a 
charter providing that assessments 
of benefits shall be deemed to have 
been made when the’ report of the 
board of compensation shall have 
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confirmed,** or approved and recorded ;*° or until the 
lapse of a Specified number of days after the record- 
ing ;8* or until the warrant for the assessment is re- 
corded,®” the assessment roll is placed in the hands 
of a proper officer for collection,®® certificates are 
issued to the contractor,®? or until tax bills are 
issued®? or delivered to the person entitled to receive 
them ;®! but under other charter or statutory provi- 
sions, and the construction placed thereon, the lien 
attaches or relates back to the passage of the order 
or ordinance for the improvement,” the letting of 
the contract,®? the commencement or completion®® 
of the work, or the recording of a certificate of com- 
Under a statute providing that the esti- 
mate for the improvement shall be a len, it does 
not relate back to the time when the work was com- 
The lien may attach at a particular time 
notwithstanding the taking or pendency of an ap- 
peal,®® or the presentation of a petition to appoint 
appraisers to make a reassessment.°? 
it is held that the lien relates back and applies 
from the date of the act providing for it.* 


pletion.®® 


meneced.?? 


MUNICIPAL CORPORATIONS 


Sometimes 


An act 


validating an assessment makes it a lien only from 


been accepted by the council, and 
shall become a lien on the property, 
the lien attaches on the acceptance 
of the report); Dyer v. Dobler, 137 
Md. 682; 118 A 332, 333 [quot Cyc] 
(completion of assessment); Ander- 
son v. Holland, 40 Mo. 600; Cleve- 
land v. Cleveland, ete., R. Co., 4 Oh. 
Dec. (Reprint) 315, 1 ClevLRep 304. 
84. Bailey v. Levy, 213 Ala. 80, 
104 S 415; Flint v. Webb, 25 Minn. 
93; Voorhees v. North Wildwood, 75 
N. J. L. 463, 68 A 175; In re Essex 
County Park:Commn., 80 N. J. Eq. 1, 
83 A 462 faff 81 N. J. Eq. 163, 86 A 
428, 45 LRA 451]. See Wilkinson v. 
District of Columbia, 22 App. (D. C.) 
289 (an inchoate lien created at an 
earlier date becomes a special lien 
upon confirmation of the assessment). 
85. Indiana Bond Co. v. Shearer, 
24 Ind. A. 622, 57 NE 276; New Or- 
me City Bank v. Huie, 1 Rob. (La.) 
6. 
86. Doonan v. Killilea, 222 N. Y. 
399, 118 NE 851; Ryan v. Domestic 
Realty Co., 85 Mise. 449, 147 NYS 
974. 
87. Los Angeles Pav. Co. v. Los 
eee Fdy. Co., 181 Cal. 685, 186 P 


8. Knowles v. Temple, 49 Wash. 
595,°96" P’ 1. 

89. Cady v. Henes, 151 Wis. 422, 
138 NW 1022. 

90. Springfield v. Ransdell, 305 
Mo. 43, 264 SW, 771; Haag v. Ward, 
186 Mo. 325, 85 SW 391 

91. Mercantile Trust Co. v. Nigge- 
man, 119 Mo. A. 56, 96 SW _ 293; 
Clemens v. Knox, 31 Mo, A, 185. 


92. Hardy v. Pittman, 17 ‘Ga. A. 
733, 88 SE 405; Hester v. Brockton 
Collector of Taxes, 217 Mass. 422, 


105 NE 6381; Carr v. Dooley, 119 Mass. 
294; Blackie v. Hudson, 117 Mass. 
/181. Compare O’Connell v. Malden 
First Parish, 204 Mass. 118, 90 NH 
580 (the lien attaches from the date 
of the assessment). 


938. Indianapolis v. State, (Ind.) 
132 NE 165, 
94. Norton v. South Haston, 1 Pa. 


Cas, 85, 1° A211; 

95. See Philadelphia v. Street, 41 
Pa, Super. 503 (where an ordinance 
provides for the paving of three 
blocks but also provides for the sepa- 
rate completion of the paving on 
each block, there is a right to a 
lien for the paving of the first block 
as soon as the paving of that block 
is finished). 

96. Etta Contracting Co. v. Brun- 
ing, 134 La. 48, 63 S 619; Louisiana 
Impr. Co. v. Macheca, 8 La, A. (Or- 
leans) 71. 

97. Jones v. Schulmeyer, 39 Ind. 


119; 

98. Los Angeles Pav. Co. v. Los 
Angeles Fdy. Co., 181 Cal. 685, 186 P 
ee ears v. Dobler, 137 Md. 682, 113 


89. Indianapolis v. State, (Ind.) 
132 NE 165. 

1. Gomeringer v. McAbee, 129 Md. 
Bbd7, 99. A 8% 


2. Reis v. Graff;.51 Cal. 86. 

3. Reis v. Graff, supra. 

4 Sinking Fund Comrs, v. Linden 
40 N. J. Eq. 27. 

5. Comley v. American Standard 
Asphalt Co., 130 Ky. 262, 113 SW 125. 

6. State v. Shreveport, 151 La. 
208, 91 S 678; Barber Asphalt Pav. 
Co. v. King, 9 La. A, (Orleans) 50 
[aff 130 La. 788, 58 S 572]; Esch- 
bach iv; Pitts,/:6 Md.’ 71;° State -v. 
Seattle, 138 Wash. 449, 244 P 688. 

[a] Lien under eminent domain 
statute.—Where it is provided that 
assessments under eminent domain 
statutes, as distinguished from as- 
sessments under a local improvement 
law, shall, from the date of the judg- 
ment confirming the assessment, be a 
lien which shall continue until the 
assessments are paid, it is intended 


that. the lien shall be _ perpetual. 
State v. Seattle, 138 Wash, 449, 244 
P 688. , 

7. State v. Shreveport, 151 La. 


208, 91 S 678; Barber Asphalt Pav. 
Co. v. King, 9 La. A. (Orleans) 50 
[aff 130 La. 788, 58 S 572]. 

8. Conn.—Hartford v. Mechanics’ 
Sav. Bank, 79 Conn. 38, 63 A 658. 

Ill.—Mecartney v. Peo., 202 Ill. 51, 
66: NEY 873°" Brackett v: Peo.,’'115° Ii. 
29, 3 NB 723, 

Iowa.—Farwell v. Des Moines 
Brick Mfg. Co., 97 Iowa 286, 66 NW 
176, 35 LRA 63. 

La.—State v. Shreveport, 151 La. 
208, 91 S 678; Clade v. La Salle 
Realty Co., 144 La. 989, 81 S 598; 
Barber Asphalt Pav. Co. v. King, 9 
La., A. (Orleans) 50’ [aff 180 La. 
788, 58'S 572). 

Md.—HEschbach v. Pitts, 6 Md. 71. 

N. Y.—Bell v. New York, 66 App. 
Div. 578, 78 NYS: 298. 

Discharge by payment see 
§ 8414. 

9. See statutory provisions. 

10. Page v. W...W. Chase Co., 145 
Cal. 578, 79 P 278; Koch v. Shepherd, 
(Mo. A.) 193 SW-601; West v. Porter, 
89 Mo. A. 150; Security Sav. Trust 
Co. v. Donnell, 81. Mo, A. 147;. Ad- 
kins v. Case, 81 Mo, A. 104; Folks 
vey Yost, 54 °Mo; Ar 55°: “Potllon,. yy 
Brunner, 66 N. J... 116, 48 A 541; 
Philadelphia v.° Scott, 93 Pa. 265; 
Philadelphia v. Steward, 31 Pa. 
Super. 72; Philadelphia v. Sciple, 31 


infra 
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£§§ 3412-3413. 


the date of the act? and does not relate back to 
the date of the assessment;* but where a statute 
authorizing a reassessment contemplates that it shall 
be regarded as an original assessment, the lien of 
the new assessment has been held to relate back to 
the date of the original assessment.* 
where a statute provides that the lien shall exist 
from the date of the apportionment warrant, and 
the original apportionment is adjudged a nullity, the 
lien exists when a second apportionment is made. 

[§ 3413] (2) Continuance. 
applicable statute providing otherwise, the lien of 
an unpaid assessment is not limited in duration,’ 
but continues, without the taking of steps to con- 
tinue it,’ until it is discharged by payment.* While 
an applicable statute limiting the duration of the 
lien to a definite period® will be given effect? and 
the lien will be held to expire on,4 and be unen- 
forceable after,!? the expiration of the statutory 
period, unless the steps prescribed by law for the 
continuance of the lien after the termination of the 
period have been taken within the period,'® such 


At any rate, 


In the absence of an 


Pa. Super: 64 ‘faff1'2' “Pa. Dist. 15825 
29 Pa. Co: 60]; Seranton City v. 
Stokes, 28 Pa. Super: 437; Philadel- 
phia v. McMurray, 18 Pa. Dist. 91; 
Philadelphia vy, Juvenal, 5 Pa. Dist. 
631; Germania Sav. Bank v. Miller, 
31 PittsbLegJNS (Pa.) 16. 

11. Adkins v. Case, 81 Mo, A. 104. 

12. Childs y. Smith, 51 Wash. 457, 
99 P 304, 130 AmSR 1107: 

13. Upper Darby v. Bennett, 87 
Pa. Super. 414; Philadelphia  v. 
Kelly, 63 Pa. Super, 133; Philadelphia 
v. Juvenal, 5 Pa. Dist. 631. And see 
cases infra this note. 

[a] A certificate (1) is sufficient 
to continue the lien where it is filed 
within the time specified by charter. 
Meriden v. Camp, 46 Conn. 284. (2) 
Under an ordinance providing that to 
continue a lien for an assessment be- 
yond a specified period of time the 
board of street commissioners shall 
file a certificate duly certified by 
the clerk of the board, no formal 
vote by the board authorizing the 
filing of the certificate is necessary. 
Norwich Sav. Soc. v. Hartford, 48 
Conn. 570. 

[b] Carrying forward in tax lists. 
—Where delinquent paving assess- 
ments which had been certified to the 
county treasurer for collection were 
not carried forward in the tax lists 
for a certain year, as required by 
Code § 1389, providing that such 
taxes shall not remain a lien unless 
so brought forward, and the lots 
were not advertised or offered for 
sale in that year, the lien of the 
assessments was lost and was not 
restored by the entry of the ass&ss- 
ments ag ine books for subsequent 
years, olleran v. Toennin 
tows, 1365, 161 NW 25, ete 

c Institution or pendenc of 
action.—(1) Under a charter ofl ee 
Sion that the lien of tax bills pay- 
able on the installment play shall 
continue for only one year after the 
last installment becomes due unless 
within such year a suit is instituted 
to collect the tax bill, the lien was 
barred as to parties brought into a 
suit to enforce tax bills after such 
year, although it was begun within 
the year, if such parties were the 
record owners of the property, or, 
if their tithe was not recorded, the 
tax bill holder knew that they were 
the owners. Parker-Washington Co. 
v. Kemper Inv. ‘Co:, 143 Mo. A. 244, 
128 SW 271. (2). Where it is pro- 
vided by statute that the lien of an 
assessment shall continue so long as 
an action to enforce it is pending 
the lien is not discharged so long 
as an action is pending, although 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number 
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statutes are not retroactive;!* where the limitation 
is to commence on the doing of a specified act, it 
does not, of course, commence to run where the ‘act 
is not done; 3° and ‘where the assessment 1s payable 
in installments, 16 the len exists for the statutory 
period after the last installment is due on its face,’ 
the period not being shortened by the fact that the 
last installment - becomes due earlier by reason of 
default in the other installments.18 
assessment is not within the application of a consti- 
tutional or statutory provision limiting the duration 
of the lien of taxes proper!® or the time for com- 
mencing personal actions ;?° nor does a statute limit- 
ing the time within which a reassessment may be 
made limit the duration of the lien of the original 
Also an assessment lien is not within 
a statute relating to the extension of vendors’ 
liens,?? mortgage liens,?* and deeds of trust liens.?4 

[§ 3414] (8) Discharge or Extinguishment.?° 
the lien of an assessment attaches only to property,® 
when it is lost as to property, it is not operative 
as to anything;°* but the lien of one of several tax 
bills against separate tracts of land may be released 
Matters held not 


assessment.?! 


without affecting the others.?8 


the city has been guilty of gross 
negligence in failing to prosecute the 
action. Glaeser v. Cincinnati, 17 Oh. 
ie ets IN| S. 558, 38° Oh. Cir. Ct: 
474 (failure to prosecute for thirteen 
years). 

{d] Scire facias. — (1) Where 
there is a specific limitation of the 
time within which the lien may be 
enforced, a deféctive scire facias is- 
Sued upon the lien will not have the 
effect of continuing it. Scranton v. 
Genet, 232 Pa. 272, 81 A 335; Phila- 
delphia v. Cooper, 212 Pa. 306, 61 
A 926; Scranton City v. Stokes, 28 
Pa. Super. 437; Philadelphia v. 
Adams, 18 Pa. Super. 639; Philadel- 
phia v. McMurray, 18 Pa. Dist. 91; 
Scranton City v. Scranton Hosiery 
Mills, 44 Pa. Co. 87; Pittsburgh v. 
MeDonough, 43 Pa. Co. 350. (2) An 
alias writ of scire facias is merely 
a progressive step in the prosecution 
of the original writ and is not effec- 
tive to continue the lien for a fur- 
ther period computed from the date 
of the issuance of the alias writ. 
Philadelphia v. Kelly, 63 Pa. Super. 
133. (8) “When the writ is issued 
in the proper form the lien of the 
elaim is continued for five years from 
that date, and the plaintiff munici- 
pality is not chargeable with the 
sheriff's failure to serve the writ.” 
Upper Darby v. Bennett, 87 Pa. 
Super. 414, 419. 

14. Mecartney v. Peo., 202 Ill, 51, 
66 NE 873. 

15. O’Connell v. Malden First Par- 
ish, 204 Mass. 118, 90 NE 580. 

16. Installments generally 
infra §§ 3420-3423. 

17. Barber Asphalt Pav. Co. v. 
Meservey, 103 Mo. A. 186, 77 SW 137; 
AS Btls v. North Wildwood, 1b N. J. 
eg , 68 A 175. 

18 Barber Asphalt Pav. Co. v. 
Meservey, 103 Mo. A. 186, 77 SW 1387; 
Voorhees vy. North Wildwood, 75 N, J. 
463,68 A 1%. 

fa] Reasons for rule.—A_ provi- 
sion for acceleration of maturity of 
the whole assessment on default in 
payment of an installment is for 
the benefit of the municipality rather 
than for the benefit of the default- 
ing landowner, and the latter will 
not be allowed to take advantage of 
his own wrong by saying that his 
default has increased his. rights 
against the municipality. Voorhees 
v. North Wildwood, 75 N. J. L. 463, 
68 A 175. 

19. Clade v. La Salle Realty Co., 
144 La. 989, 81 S 598. 

20. Barber Asphalt Pav. Co. v. 
King, 9 La. A. (Orleans) 50 [aff 130 


see 


La. 788, 58 S 572]; Council v. Moya- 
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Payment. 
The lien of an 


As | favor.37 


ity itself.*° 


mensing, 2 Pa. 224, 

21... Mecartney v. Peo., 202 Ill. 51, 
66 NE 873. 

Time for making new assessment 
see supra § 3368. 

22. Ft. Worth v. Rosen, (Tex. Civ. 
A.) 203 SW 84. 


23. Et. Worth v. Rosen, supra, 

24. Et. Worth v. Rosen, supra. 

25. Waiver see infra § 3415. 

26. See supra §°3407. 

27. Philadelphia v. Kelly, 63 Pa. 
Super. 133. 

28. Ross v. Gates, 117 Mo. A. 237, 
93 SW 856. 

29. O’Connell v. Malden First 


Parish, 204 Mass. 118, 90 NE 580. 

Option to pay in installments gen- 
erally see infra § 3420. 

20. Philadelphia v. Snedaker, 69 
Pa. Super. 118 (lien for cost of lay- 
ing water pipes). 

[a] This igs especially true where 
the street is vacated at the request 
of the property owner. Philadelphia 
vy. Snedaker, 69 Pa. Super. 118. 

Opening of parallel street after 
lien attached see supra § 3407. | 

31. Buchanan v. Kansas City, 208 
Mo. 674, 106 SW-531, 15 LRANS 834. 

[a] “Where the award is -paid into 
court, the lien follows the fund and 
binds it just as it did the land. 
Buchanan v. Kansas City, 208 Mo. 
674, 106 SW 531, 15 LRANS 834. 

32. Ill.—Hudson v. Peo., 188 Ill. 
103, 58 NE 964, 80 AmSR 166. 

Md.—Williamson v. Baltimore, 19 
Md, 413. 


Mich.—Klatt v. Detroit, 162 Mich. 
186, 127 NW 409. 

N. Y.—Little v. Rochester, 87 Hun 
493, 34 NYS 1010 [aff 156 ING (yiy 
667 mem, 50 NE 1119 mem]. 


N. D.—State v. Murphy, 20 N. D. 
427, 128 NW 303. 

Pa.—Philadelphia v. Merz, 28 Pa. 
Super. 227; City v. Dobbins, 5 Pa. 


Dist. 217, 18 Pa. Co. 63. 

33. Hudson v. Peo., 188 Ill. 103, 58 
NE 964, 80 AmSR 166. 

[a] Municipality cannot revive 
the lien by refunding the money paid, 
Hudson v. Peo., 188 Ill. 108, 58 NE 
964, 80 AmSR 166. 

24. National Exch. Bank vy. Smith, 
63 Ind. A. 574, 114 NE 881. 

35. Williams v. Bergin, 127 Cal. 
578, -60 .P 164,.6. Cal--Unrep. Cas. 
299. 57 P 1072- (payment by one of 
several coéwners of his proportion); 
Rosenberg v. Freeman, 2 Silv. Sup. 
189, 5 NYS 891. 

36. Cincinnati v. Lingo, 13 Oh. 
Ciry Cu. 384,40; OheClr. Dec.1356, 

37. Glaeser v. Cincinnati, 13 Oh. 
Cire Cte Ne -S2b58,.83.. Oh. Gir. Ct. 474. 

38. O’Connell v. Sanford, 256 Ill. 
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to destroy, impair, or abate the lien of an assess- 
ment inelude the neglect or refusal of the property 
owner to avail himself of a statutory option to have 
the assessment apportioned into installments;?? the 
vacation of a duly dedicated and accepted street ;3° 
and the appropriation of the lands to which the lien 
attaches to another public use.*? 
The lien is discharged by payment of 
the assessment,®? even though the payment was made 
by a third person through mistake;?* but it is 
not discharged by a payment to a person other than 
the one entitled to receive it,?4 nor is it released 
as to a part of the property by a partial payment.** 
Foreclosure proceedings may bar the lien of an 
assessment where the municipality is made a party 
to the proceedings and fails to set up its claim for 
a lien,?° but not where it is neither a necessary nor 
a proper party and no decree is rendered in its 


Sale of the property to which the lien attaches 
for the purpose of satisfying the lien extinguishes 
it,*> regardless of whether the purchaser of the 
property is a private individual®® or the municipal- 
Also it is held in some,*! although not 


62, 99 NE 885; Brinton v. Perry, 1 
Phila. | (Pa) 436: Moyamensing Vv. 
Shubert, 1 Phila. (Pa.) 256; 11 Pittsb 
LegJNS 255; Smith v. Ludington, und, 
Wis. 334; Smith v. Vandyke, 17 Wis. 
208. See Smith v. Phelps, 63 Mo. 
585 (the lien is extinguished where 
the purchaser is the owner of the 
lot, but not where he is.a stranger). 

39. O’Connell v. Sanford, 256 I11. 
62,99 NE 885. 

40. O’Connell v. Sanford, supra; 
Klatt v. Detroit, 162 Mich. 186, 127 
NW 409; Gould v. St. Paul, 120 Minn. 
172, 139 NW 293. 


[a] Lien is merged in title.— 
Klatt v. Detroit, 162 Mich. 186, 127 
NW 409. 


41. Paducah v. Green, 6 Kyl 224, 
12 Ky. Op. 701 (sale to satisfy. su- 
perior lien of state for taxes); Alle- 
gheny City’s App., 41 Pa. 60; Phila- 


delphia v. Cooke, 30 Pa. 56 (sale 
by sheriff for arrears of ground 
rent); Spring Garden’s App., 


Watts & S. (Pa.) 444; Olyphant Bor- 
ough v. Egreski, 29 Pa. Super. 116; 

Tionesta Borough v. Randall, 9 Pa. 

Dist. 768; Morris v. Hainer, 4 Pa. 
Dist. 635; Moyamensing v. Shubert, 

5 PaLJR 114; Myer v. Burns, 4 Phila. 

(Pa.) 314; Philadelphia vi Coxse 29 
WklyNC (Pa.) 519 (sheriff's sale). 

See Bellevue Borough y. Umstead, 

38 Pa. Super. 116 (between the dates 
of the passage of the act of June 4, 

1901 (PP, L. p 364) and the act of 
May 28, 1907 (P. L: p 280) there was 
no law which preserved municipal 
liens against property which had 
been sold at a judicial sale on a prior 
mortgage). Compare Philadelphia v. 

Meager, 67 Pa. 345 [rev 7 Phila. 309] 
(under the act of 1846 (P. L. p 115), 
which provides that the lien of the 
city of Philadelphia upon property for 
improvements shall not be divested 
by any judicial sale, as respects so 
much thereof as the proceeds of 
such sale may be insufficient to dis- 
charge and pay, the city, by selling 
the property on one claim, does not 
thereby consent that the sale shall 
divest the lien of all other claims it 
may hold); Northern Liberties v. 
Swain, 138 Pa. 113 (the rule was 
otherwise, in certain cases, after the 
passage of the act of April 11, 1835 
and prior to the passage of the act 
of April 16, 1845); Meadville v. 
Graham, 35 Pa. Co..180 (the rule 
is otherwise where, although the 
property sold for enough to satisfy 
the lien in full had it been so ap- 
plied, it was not so applied and the 
statute under which the lien was cre- 
ated provides that the assessment or 
claim “shall not be divested by any. 
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other,*? jurisdictions, that a judicial or officer’s sale 
to satisfy other liens or claims extinguishes the lien 
of the assessment where the proceeds of the sale are 
sufficient to pay the assessment, but not where they 
are insufficient for this purpose.4? On the other 
hand the lien is not destroyed or extinguished by an 
invalid*t or private*® sale of the property, and even 
a purchase by the municipality from the owner does 
not affect the lien, where the right to foreclose it is 
in a bondholder.*® 

[§ 3415] g. Waiver. A city does not waive the 
lien of an assessment for an improvement by levy- 
ing a general tax to pay the interest on bonds for 
the improvement,‘? by failing to enforce payment 
of the assessment,‘ or by not immediately issuing 
a warrant for the collection of the assessment at 
the end of the period in which the assessment may 
be paid by the landowner.*® It is held that a 
statutory lien is not waived by the failure of a 
holder of a paving certificate to place on record 
a personal lien on the property.5®° Where, by rea- 
son of the invalidity of the assessment, there is 
no lien,®! a waiver thereof is without effect.5? 

[§ 3416] h. Priorities. A lien upon land for a 
special assessment levied against it may by statute 
be made paramount to all other claims or liens 
against the property,®°? even though the other liens 
are prior in time;*>* and where a legislative intent 
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to do so is manifest, it will be given effect, even 
though priority is not conferred in express terms.°° 
For example, the lien of an assessment may be su- 
perior to a prior mortgage,°* judgment,’ or me- 
chanic’s lien.®® The foregoing rules apply to a 
mortgage lien coming into existence before the mak- 
ing of the improvement but after the enactment 
of the statute providing for the assessment lien ;°? 
and, conversely, they do not apply to a judgment 
or a mortgdge lien®*! created before the enactment 
of the statute conferring the assessment lien. An 
assessment lien is not superior to a mortgage to an 
officer of a court of equity by which the property 
has been brought within the custody of the law,*? 
nor is the property of the state subject to a charter 
provision making assessments for city improvements 
a lien prior to any mortgage or encumbrance on the 
land.®* 

Liens of state or county. Assessment liens are 
subject to any and all liens or claims whatsoever 
which the state might have against the property,** 
including liens of the state for taxes,®> unless the 
case falls within a statute placing assessment lens 
and state tax liens upon a parity.°* A statutory 
exception of state and county tax liens from the 
priority otherwise given to assessment liens does 
not apply to a lien in favor of a county,®’ or a 


judicial sale except as to such por- 
tion of the proceeds of the sale as 
may actually be applied for the pay- 
ment of such lien’’). 

42. Indianapolis v. City Bond Co., 
42 Ind. A. 470, 84 NE 20; Bell v. 
New York, 66 App. Div. 578, 73 NYS 
298 (both cases dealing with tax 
sales). 

43. Johnstown v. Dibert, 88 Pa. 
Super. 117. 

44. Chapman y. Rudolph, 58 Cal. 
A, 233, 208 P 370; New York v. Col- 
gate, 12 N. Y. 140. 

45. Dayton-Oldham Granite Works 
v. Mason City, 196 Iowa 77, 194 NW 
200. And see Anderson v. Ocala, 83 
Fla, 344, 91 S 182 (a conveyance of 
‘the property after the lien has at- 
tached is subject to it); Hughes v. 
Wallace, (Ky.) 118 SW 324 (the lien 
will not be postponed in favor of the 
equity of a subsequent purchaser). 

46. Indianapolis v. City Bond Co., 
42 Ind. A. 470, 84 NE 20. 

47. Colby v. Medford, 85 Or. 485, 
167 YT 487. 

48. Colby v. Medford, supra, 


49. Klovdahl v. Springfield, 81 Or. 
168, 158 P 668. 


50. Uvalde Co. v,. Tribble, (Tex. 
Civ, A.) 292 SW 932. 

Piling or recording generally see 
supra § 3405. 


51. See supra § 3400. 

- 52 . Raisch v. California Univ., 37 
Cali Aa 6975 174" P 943, 

53. U. S.—Provident Sav. Inst. v. 
Jersey City, 113 U.S. 506, 5 SCt 612, 
28 L. ed. 1102. \ ; 

Tll.—Wabash East R. Co. v. East 
Lake Fork Special Drain. Dist., 134 
Tll, 384, 25 NE 781, 10 LRA 285, 

Ky.—Dressman vy. Farmers’, etc., 
Nat. Bank, 100 Ky. 571, 38 SW 1052, 
18 KyL 10138, 36 LRA 121. 

La.—In re First Drain. Dist. 
Comrs., 28 La. Ann. 513. 

Minn.—Morey v. Duluth, 75 Minn. 
221, 77 NW 829. 

Mo.—Keating v. Craig, 73 Mo. 507. 

N. J.—Shaler v. McAleese, 73 N. J. 
Eq. 5386, 68 A 416; Hand v. Jersey 
City, 41 N. J. Eq. 663, 7 A 565 [aff 


Ned. “Hq 11579 Thompson ‘v. 
Thorp, 33 N. J. Eq. 401; Howell v. 
Essex County Road Bd, 32 N. J. 


Eq. 672; Hardenbergh v. Converse, 
31 N. J. Eq. 500. 
N. Y.—Burhans v. Van Zandt, 7 


N. Y. 528, Seld. 31; Dale v. McE vers, 
2 Cow. 118. 

Okl.—Morrissey v. Shriver, 88 Okl. 
269, 214 P 702. , 

Pa.—Harvey .v. South Chester, 99 
Pa. 565; Pittsburg’s App., 70 Pa. 142; 
Allegheny City’s App., 41 Pa. 60; 
Morris v. Hainer, 4 Pa. Dist. 635; 
Haus’ Hst.,. 12 Pa. Co, 745) Relltyv. 
Elliott, 1 Del. Co. 77; Pottsville Bor- 
ough v. Knecht, 1 LegRec 45; Ger- 
mania Sav. Bank v, Miller, 31 Pittsb 
LegJNS 16. ‘ 

Wash.—Carstens v. Seattle, 84 
Wash. 88, 146 P 381, AnnCasl1917A 
1070, 88 Wash, 632, 153 P 1080; Seat- 
tle’ Vv. Hill, ‘14"Wash. 487,45 P17, 
35 LRA 372. 

W. Va.—Horn v. Charleston, 91 W. 
Va. 73,112. SE'289. 

Eng.—Tendring Union v. Dowton, 
45 Ch. D. 583. 

[a] Encumbrance created before 
incorporation.—By virtue of the act 
of Febr. 8, 1824, applicable originally 
to Philadelphia, and extended by the 
act of 1843 to Delaware County, a 
borough claim for the cost of abat- 
ing a nuisance takes priority over 
an encumbrance reserved by a deed 
executed before the incorporation of 
the borough. Subsequent acts do not 
affect the case. Harvey v. South 
Chester, 99 Pa. 565. 

54. See cases supra note 53. 

55. Lybass v. Ft. Myers, 56 Fla. 
817,.47 S 3846; Morey Engineering, 
etc., Co. v. St. Louis Artificial Ice 
Rink Co., 242 Mo. 241, 146 SW 1142, 
40 LRANS 119, AnnCas1913C 1200; 
Morrissey v. Shriver, 88 Okl, 269, 
214 P 702; Carstens v. Seattle, 84 
Wash. 88, 146 P 881, AnnCas1917A 
1070, 88 Wash. 6382, 153 P 1080. 

56. Conn.—Albany Brewing Co. v. 
Meriden, 48 Conn, 243. 

Del.—Ferris v. Chic-Mint Gum Co., 
14 Del. Ch. 232, 124 A 577. 

Ga.—Brunswick v. Gordon Realty 
Co., 168 Ga. 636, 186 SE 898. 

Md.—Gomeringer vy. McAbee, 129 
Md. 557, 99 A 787. 

Mich.—Auditor-Gen, v. Bishop, 161 
Mich. 117, 125 -NW 7165. 

Mo.—Morey Engineering, etc., Co. 
vy. St: Louis Artificial Ice Rink Co., 
242 Mo. 241, 146 SW 1142, 40 LRANS 
119, AnnCas1913C 1200; Keating v. 
Craig, 73 Mo. 507; Granite Bitumi- 
nous Pav. Co. v. Parkview Realty, 


etc., Co., 199 Mo, A. 226, 201 SW 933 
[transf 270 Mo. 698, 196 SW 1142]. 

N. J.—Shaler vy. McAleese, 73 N. J. 
Eq. 536, 68 A 416; Hand v. Jersey 
City, 41 N. J. Eq. 668, 7 A 565 [aff 
388 N. J. Eq. 115]; Thompson. v. 
Thorp, 33 N. J. Eq. 401; Hardenbergh 
v. Converse, 31 N. J. Eq. 500. 

Oh.—Toledo v. Barnes, 8 Oh. Cir. 
Ct. 684, 4 Oh, Cir. Dec. 195; Clifton 
v. Cincinnati, 5 Oh. Dec, (Reprint) 
570, 6 AmLRec 687. 

Okl.—Morrissey v. Shriver, 88 Okl. 
269,214 P 702. 

Pa.—Johnstown v. Dibert, 88 Pa. 
Super. 117. 

Utah.—Lannan v. Waltenspiel, 45 
Utah 564, 147 P 908. 

Wash.—Carstens v. Seattle, 84 
Wash. 88, 146 P 381, AnnCas1917A 
1070, 88 Wash, 632, 153 P 1080. 

W. Va.—Horn v. Charleston, 91 W. 
Va. 78, 112 SE 239. 

And see Mortgages § 461. 

57. Pittsburg’s App., 70 Pa. 142; 
Haus’ Hst., 2 Pa. Dist. 88, 12 Pa. Co. 
74; Pottsville Borough v. Knecht, 1 
Leg. Rec. (Pa.) 45; Horn v. Charles- 
ton, 91 W. Va. 73, 112 S239. 

‘' 58. Pittsburg’s App., 70 Pa, 142; 
Pennock v. Hoover, 5 Rawle (Pa.) 291. 

59. Lybass v. Ft. Myers, 56 Fla. 
817, 47 S 346; Dressman v. Farmers’, 
etc., Nat. Bank, 100 Ky. 571, 38 SW 
1052, 18 Kyl 1018, 36 LRA 121. 

60. Oil City Bldg., ete., Assoc. v. 
Shanfelter, 29 Pa. Super, 251. 

61. Pittsburgh’s App., 40 Pa. 455; 
eae v. Greenwood, 27 Pa, Super. 


vy See Mortgages § 461 note 
Le}; 
63. Public Schools v. Shotwell, 45 


N. J. Eq. 106, 16 A 308. 

64. State v. Kilburn, 81 Conn: 9, 
69 A 1028, 129 AmSR 205; Missouri, 
ome Co. v. Tulsa, 113 Okl. 21, 238 

65. Paducah v. Green, 6 Kyl 224, 
12 Ky. Op. 701; White v. Knowlton, 
84 Minn. 141, 86 NW 755. 

Subsequent statute in Minnesota 
see infra note 66. 

66. Gould v. St. Paul, 120 Minn. 
172, 1389 NW 293; Smith v. St. Paul, 
116 Minn. 44, 183 NW 74 (both cases 
decided under L. [1905] p 255 c 200), 

67. Pascagoula v. Valverde, 138 


Miss. 399, 103 S 198 (lien for funds ° 


loaned upon real estate security). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 3416-34181 


contractor with the state,** other than for taxes. 

_ Other assessment liens. In some jurisdictions it 
is a rule that, in the case of two or more assess- 
ment liens for different improvements, the latest 
in point of time is paramount,®® but in other juris- 
dictions this rule does not obtain,’® and it is held 
either that the liens are on a parity’ or that the 
earliest in point of time has precedence.”? 

[§ 3417] i. Evidence.. Where no official is re- 
quired to comply, at any specified time, with a 
statute prescribing the steps necessary to render a 
special assessment a lien, there is no room for any 
presumption in favor of the existence of the lien,7 
save as compliance with the statute is proved,"4 
and the burden of proving the existence of the lien 
rests upon the party who claims that it exists.7° 

[§ 3418] 36. Payment or Surrender of Property”® 
—a. In General. The time and manner of payment 
of assessments are usually prescribed by legislative 
enactment,’’ and the discretion of the legislature 


in making such provisions will not be reviewed by. 


the courts except upon a showing of manifest 
abuse.*® If not made by statute, provision as to 
these matters may be made in the ordinance order- 
ing the improvement.’® Where by statute taxes and 
publie dues are collectable in coin, a levy of assess- 
ment on’a gold basis is authorized.*° ‘The city is 
estopped to assert that a payment was invalid where 
it was made according to the directions of the 
proper authorities.** . . 
_ Before or after ccmpletion of work. Under some 
statutes an assessment becomes due within a speci- 


68. Seattle v. Algar, 122 Wash. 
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municipality.§? 


sessed, and the improvement is con- 
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fied number of days after the completion of the 
work by the contractor and its acceptance by the 
Where a statute provides for the 
approval, by the court confirming the assessment, 
of a certificate of the completion of the improve- 
ment,®* a property owner cannot be compelled to 
pay his assessment before the certificate is ap- 
proved by the court.®4 

Before or after certification to county officer. 
Where an assessment is certified to a county officer 
for collection as other taxes are collected, the cer- 
tification is for the year in which it could legally 
be made,®> and the assessment does not become due 
and payable until the taxes for the year for which 
the certification was made become due and pay- 
able.8° However, the property owner has a right 
to pay the assessment directly to the city at any 
time before it is certified to a county officer.8? The 
sale of the property as delinquent by the county 
treasurer to the county and the issuance of a certi- 
ficate to the county do not constitute payment of 
the assessment.®® 

Discount. A contractor to whom tax bills have 
been issued may, after completion of the work, al- 
low a small discount to a property owner on pay- 
ment. of his bill,°® where the discount is not allowed 
in pursuance of any agreement entered into prior to 
the lettting of the contract,®® or for any unfair or 
improper purpose,*t and it cannot affect or injure 
other property owners.°? 

Payment by note or check. Payment of a spe- 
cial assessment by check which is accepted by the 


367, 210-P 664 (lien for improvement 
of state tidelands). 

69. Woodhill, etce., Electric Co. v. 
Moun, 130), .Cal:: 667, 182), P» 422,05 
ALR 1296; Barber Asphalt Pav. Co. 
wer Amst trong... 48. Cal.» As! ZO, 091 
P 954; Springfield v. Ransdell, 305 
Mo, 43, 264 SW 771 [rev (A.) 240 
SW 867]; Jaicks v. Oppenheimer, 264 
Mo. 693, 175 SW 972 [transf (A.) 168 
SW 216, and overr Parker-Washing- 
ton Co. v.e Corcoran, 150 Mo. A. 188, 
129 SW 1031]; Redemeier v. Perkin- 
son, (Mo. A.) 186 SW 1107. 

[a] Analogy to general tax liens. 
—‘‘There is no such essential, or in- 
herent, difference in those special 
taxes arising under street improve- 
ment proceedings as to deprive their 
lien of the benefit of a rule accorded 
to the lien of general taxes. In both 
instances the taxing power operates 
in rem, on the property itself, with- 
out regard to different or conflict- 
ing interests of ownership, and the 
universal, and general, rule is that 
in proceedings’ to enforce the pay- 
ment of taxes, the last tax levied, 
and sought to be enforced, is su- 
perior and paramount to the lien of 
all other taxes, claims, or title.” 
Barber Asphalt Pav. Co. v. Arm- 
strong, 48 Cal. A. 70, 71, 191 P 954. 

70. Hollenbeck v. Seattle, 136 
Wash. 508, 240 P 916 [overr Seattle 
v. Everett, 125 Wash. 39, 215 P 337]. 
And see cases infra notes 71, 72. 

[a] Reasons for rejecting rule of 
inverse priority.—‘‘The rule of in- 
verse priority is based upon the im- 
perative necessity of collecting reve- 
nue for the support of the govern- 
ment. Annual levies are made for 
the purpose of providing funds for 
current expenditures, and a failure 
to collect current revenues might de- 
stroy the very government itself. 
Hence the rule is one of necessity 
and should not be extended beyond 
what neeessity requires. Moreover, 
special assessment liens are to be 
differentiated from general tax liens 
by the fact that the lien is created 


upon the theory that a corresponding’ 


benefit attaches to the property as- 


structed upon the sole credit of the 
property benefited. 
tractor who performs the work takes 
the warrants and the bonds in pay- 
ment therefor, or, if the security is 
passed to other investors, still they 
are purchasing upon the credit of the 
property specially benefited, and a 
third interest, that of the bondholder, 
is injected. Manifestly there is no 
necessity for applying the inverse- 
order rule, because governmental 
funds have not been expended and 
the moneys to be collected go not 
to the government but to the pri- 
vate investor. The only investment 
is that of private parties, made on 
the faith and credit of the property 
benefited, and good faith and good 
morals demand that these investors 
should have all the security which 
the statute gives them.” Hollenbeck 

v. Seattle, 186 Wash. 508, 512, 240 

Prole, 
‘71. Brownell Impr. Co. v. Nixon, 

48 Ind. A..195, 92 NE, 693,95 NE 

585 [dist Burke v. Lukens, 12 Ind. 

A. 648, 40 NE 641, 54 AmSR 539, on 

the ground that it was decided under 

a differently worded statute which 

has been repealed]; Hollenbeck v, 

Seattle, 136 Wash. 508, 240 P 916. 
72. Anderson Deering Co. v. Boone, 

201 Iowa, 1129, 205 NW 984; Charles 

City v. Ramsay, 199 Iowa 722, 202 

NW 499; Des Moines Brick Mfg. Co. 

v. Smith, 108 Iowa 307, 79 NW 77. 
73. Halvorson v. Mullin, 179 Iowa 

293, 156 NW 289, 161, NW 309. 

74. Halvorson v. Mullin, supra, 
75. Halvorson v. Mullin, supra, 
76. Cross references: 

Payment as discharge of lien see 
supra § 3414. 

Set-off or payment in condemnation 
proceedings see Eminent Domain 
§§ 2538, 290. 

Tender or payment as_ condition 
precedent to equitable relief see 
supra § 3309. 


77. See statutory provisions. 

78. Ladd vy. Gambell, 35 Or. 393, 
59° P 113: 

79. Cal.— Fay Impr. Co. -v. Han- 


lon, 198 Cal. 709, 227 P 482. 


Ill.—Sumner y. Milford, 214 Il. 
388, 73 NE 742. 
Hither the con- Ind.—Pittsburgh, ete, R. Co. v. 


Taber, 168 Indy 04 19,507. Ny a7 di tok 
AnnCas 808. 

N. Y.—Conde v. Schenectady, 164 
N.Y. 258,.58 NE 130. 

Oh.—Brewer y. Bowling Green, 7 
Oh. Cir. Ct. 489, 4 Oh. Cir. Dec. 694. 
Compare Dodsworth v. Cincinnati, 18 
Oh, Cir iCtw288) LO" Obs “Cir? bee 
177 (the fact that the assessing ordi- 
nance does not provide for payment 
of the assessment in cash, if the 
abutting owner wishes so to pay, 
does not make the assessment abso- 
lutely null and void; the owner has 
his right, and may exercise it if he 
desires). 

80. Beaudry v. Valdez, 32 Cal. 


269 
City v. Gabell, 10 Pa. Dist. 


81. 
526. 

[a] Ilustration.—Where a _ prop- 
erty owner, by direction of the proper 
authorities, pays the amount of a 
claim for the construction of a 
sewer to the contractor who did the 
work, the city, and all parties claime 
ing in right of the city, are estopped 
from asserting that such payment 
was invalid, although regular assess- 
ment bills had not been issued to the 
yperson so. paid. Philadelphia  v. 
Gabell, 10 Pa. Dist. 526. 

Estoppel by satisfaction of record 
see infra § 3424. 

82a., C. J. Deville 
Pucheau, 3 La. A, 52 

83. See statutory provisions. 

84. White v. Ottawa, 318 Ill 463, 
149 NE 521 [aff 230 Ill, A. 493]. 


eaeber Co.s Vv: 


85... Columbia, Land, ete., Co. v. 
McKnight, 17 Oh. A. 187. 
86. Columbia Land, etc. Co. v. 


McKnight, supra, 

87. Hubbell v. Hammill, 187 Iowa 
1083, 175 NW 41, 

88. Superior v. Lake Superior 
Terminal, etc., R. Co., 152 Wis, 389, 
140 NW 26. 

89. Kurtz v. Knapp, 127 Mo. A. 
608, 106. SW 587, 

90. Kurtz v. Knapp, supra. 

91. Kurtz v. Knapp, supra, 

92, Kurtz v. Knapp, supra, 
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proper officer and paid when presented is a valid 
payment as of the date the check was given;®* but 
a note given in payment of the amount of an assess- 
ment erroneously computed does not constitute an 
accord and_ satisfaction of the entire amount 
assessed.°* 

Assessment upon county property. Where a mu- 
nicipal assessment is levied on the property of a 
county, it is the duty of the county commissioners 
to provide for its payment.®° Except that it is per- 
sonal®® and not merely a charge against the prop-: 
erty,®” the liability of the county to pay the amount 
of the assessment as it becomes due under the tax 
laws is the same as that of a private owner.®® 

Surrender of property assessed. A person who 
is not an abutting property owner cannot avail him- 
self of the privilege conferred by a statute pro- 
viding that, in lieu of paying an assessment, an 
abutting property owner may surrender the prop- 
erty to the city, which shall pay him the value 
thereof determined in a specified manner.®® 

Subrogation... A person who has paid an assess- 
ment upon the property of another is sometimes 
held to be entitled to be subrogated to the rights 
and lien of the municipality,? there being nothing 
in the nature of a lien for a municipal assessment 
to prevent the application of the equitable doctrine 
of subrogation when justice demands it;® but of 
course a person paying the assessment cannot ac- 
quire by subrogation any greater rights than the 
municipality possessed.* 

[§ 3419] b. Extension of Time. It is within the 


93. Indiana Bond Co. v. Bruce, 13 3. 
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Title Guarantee, 


r= 
Das Px 7 
as 


province of the legislature to enact a statute grant- 
ing to a property. owner an option to have the 
time of the payment of his assessment extended,° 
and to attach to the exercise of the option such con- 
ditions as it deems proper,® such as a condition that 
the property owner will make no objection to any 
want of power, illegality, or irregularity in regard 
to the assessment against his property.’ While 
an act to authorize an extension of the time of pay- 
ment which provides that the city council ‘‘may’’ 
grant relief by so doing is construed to be per- 
missive, rather than mandatory,® under other stat- 
utes, after the city has once determined that it 
will permit extensions, it has no diseretion,® but 
is bound to accept all applications which are legally 
made,?° and no action on its part to show an accept- 
ance of the applications is necessary. After a 
property owner has exercised his right of elec- 
tion by making application for an extension, he 
cannot withdraw the application.” 

[§ 3420] c. Installments—(1) In General. The 
legislature mayt®? and frequently does!* provide for 
the payment of assessments in installments. Also, 
when authorized to do so by charter or statute, the 
municipality may provide for the payment of as- 


sessments in installments,!® but in the absence of 


charter or statutory authority it cannot *do so.1¢ 
Such provisions are generally construed to confer 
on a property owner an option to pay in install 
ments,‘* and not to require him to do so1® or to 


prevent him from paying the whole assessment at. 


any time!® by paying the amount thereof2° and such 


ete, Co. v.] [a] General ordinance.—Under the 


Ind. A. 550, 41 NE 958. , Haven; 196 N. Y. 487, 89 NE 1082,| construction placed upon some stat- 
94. Stengel v. Preston, 89 Ky. 616,/1085, 25 LRANS 1308, 17 AnnCas| utes, it is proper for the city coun- 
13 SW 839, 11 Kyl 976. 1131. cil or board of commissioners to 
95. St. John v. Stafford County, 4. Childs vy. Smith, 51 Wash, 457,| pass a general ordinance granting 


TIL Kan! 123) 205: P1033, 
96. St. John y. Stafford County, 
Supra, 5. 


148, 107 P 1058. 


99 P 304, 180 AmSR 1107, 58 Wash. 
Dunn v. Superior, 148 Wis. 636, 


power, in case of any future project, 
to divide an assessment into install- 
ments and to follow the ordinance, 


97. St. John v. Stafford County, |135 NW 145. in each particular case, by a proper 
supra. 6. Dunn vy. Superior, supra. statement in a resolution. Pettigrew 

98. St. John v. Stafford County, 7. Dunn vy. Superior, supra. v, Sioux Falls, 35 S. D. 78,.150 NW: 
supra. 8. State v. Minneapolis, 65 Minn. | 772. 

99./ Holt v. Somerville, 127 Mass. | 298, 68 NW 31. ; {b] Ordinance held sufficient un- 
408. 9. Dunn y. Superior, 148 Wis. 636, | der statute.—Andrews vy. Peo., 164 Tll. 

1. Subrogation generally see Sub-| 644, 135 NW 145. 581, 45 NE 965. 


rogation [37 Cyc 361]. 10. Dunn vy. Superior, supra, {c] Ordinance held not unintelli- 

2. Title Guarantee, etce:, Co. v. “No action by the city was neces-| gible or of doubtful meaning. Fay 
Haven, 196 N. Y. 487, 89 NE 1082,| sary. It had no power to accept or|Impr. Co. v. Hanlon, 193 Cal. 709 
1085, 25 LRANS 1308, 17 AnnCas|reject the applications at its own] 227 P 482. : 
1131; Childs v. Smith, 51 Wash. 457,| pleasure. It had to accept. -When 16. Andrews v. Peo., 173 Tll. 123, 


99 P 304, 130 AmSR 1107, 58 Wash. 
148, 107 P 1053; Mathews v. Wag- 
ner, 49 Wash. 54, 94 P 759. 

{a] Honest mistake as to mort- 
gage lien.—A person who, although 
mistaken, honestly believes that he 
holds a valid mortgage lien not 


properly made, 


the applications be- 
came contracts or 
tween the lotowners and the city by 
force of the statute, 
determine whether or not 
permit extensions at all. 

ing determined that it would, it was 


50 NE 335; Charleston v. Johnston, 
170 Ill. 336, 48 NE 985; Trimble v. 
Chicago, 168 Ill. 567,-48 NE 416; 
Charleston y. Cadle, 166 Ill. 487, 46 
NE 1120; White v. West Chicago, 164 
Till. 196, 45 NE 495; Connor v. West 
Chicago, 162 Ill. 287, 44 NE 1118; 


agreements be- 


The city could 
it would 
But hav- 


£§§ 3418-3420 


barred by the statute of limitations 
and pays an assessment for the sole 
purpose of protecting his supposed 
jien is equitably subrogated to the 
rights and lien of the city. Childs v. 
Smith, 51 Wash.~-457, 99 P 304, 130 
AmSR 1107, 58 Wash, 148, 107 P 
1053. 

{[b] Where a bank pays a check 
through mistake induced by forgery, 
and the result of the payment is the 
relief of land from an assessment 
lien thereon, the lien, although ter- 
minated as to the city, may be re- 
garded as still in existence for the 
purpose of doing justice between the 
bank and the owner of the land. 
(Title Guarantee, etc., Co. v. Haven, 
196 N. Y. 487, 89 NE 1082, 1085, 25 
LRANS 13808, 17 AnnCas 1131. 

[c] Payment by certificate holder. 
—A person who paid a delinquent 
assessment and received a certificate 
of delinquency therefor from the 
county treasurer is subrogated to the 
rights of the city. Mathews v. Wag- 
mer, 49 Wash. 54, 94 P 759. 


ee eS ee ee eee 
| For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


bound to accept all applications that 


were legally made.” Dunn y. Su- 
perior, supra, 

11. Dunn vy. Superior, supra. 

12. Dunn v. Superior, supra. 

13. “Andrews v. Peo., 173 Ill. 128, 


50 NE 3835; English v. Danville, 150 
Tll. 92, 36 NE 994; Lightner v. Peoria, 
150 Ill. 80, 87 NE 69; Morgait Park 
v. Gahan, 385 Ill. A. 646; Connersville 
v. Merrill, 14. Ind. A. 303, 42 NE 1112; 
Ladd v. Gambell, 35 Or. 3938, 59 P 118: 
ae v. Rathbun, 22 Wash. 651, 63 
P i 
14. See statutory provisions. 


15. Cal.—Federal Constr. Co. v. 
Wolfson, 186 Cal, 267, 199 P 512, 29 
ALR 1098. 

Iowa.—Talcott v. Noel, 107 Iowa 
470, 78 NW 39. 

Ky.—Ruby  v. Madisonville, 197 
KY. 526, 247 SW 354. 

Minn.—State vy. Red Wing Public 
Works, 184 Minn. 204, 158 NW 
977. 

S. D.—Pettigrew v. Sioux Falls, 35 
S. D. 78, 150 NW 772. 


Farrell v. West Chicago, 162 Ill. 280, 
44 NE 527; Culver v. Peo., 161 Tl. 
89, 43. NE 812; Corliss v. Highland 
Park, 1382 Mich. 152, 93 NW 254, 610, 
95 NW 416, 

17. Eaton yv. Hanlon, 193 Cal. 715, 
227 P 484; Morgan v. Figg, 162 Ky. 
5, 171 SW 416; Barber Asphalt Pav. 
Co. v. Hayward, 248 Mo, 280, 154 SW 
gh ae: v. Medford, 85 Or. 485, 167 

{a] The right of election is not 
lost by taking an appeal from the 
assessment. Clarke v. Evansville, 75 
Ind. A. 500, 131°NE 82, 

18. Eaton v. Hanlon, 193 Cal. 715, 
227 P 484; Barber Asphalt Pav. Co. 
v. Hayward, 248 Mo. 280, 154 SW 
140; Colby v. Medford, 85 Or. 485, 
167 P 487. 

19. Gage v. Chicago, 216 Tll. 107, 
74 NE 726; Hubbell v. Hammill, 187 
Towa 1083, 175 NW 41; Rolla v. Schu- 
man, 189 Mo. A. 252,°175 SW 241; 
Heath v. McCrea, 20 Wash, 342, 55 
P 432. 

20. See cases supra note 19. 


hy 
pe 


. i. 
§§ 3420-3422) ° 
interest as he is liable for, at the time of payment, 
under a proper construction of the statute.21 It is 
proper to attach just and reasonable conditions to 
the privilege of paying in installments,22 such as 
conditions that the owner shall give a bond,?? waive 
nonjurisdictional defects and informalities in the 
proceedings,** and pay interest on the deferred in- 
stallments;?5 and the privilege is not available to 
the property owner unless he complies with the 
conditions,” and exercises the option within the 
time prescribed.?’ Under a statute providing for 
an application in writing by the owner of the prop- 
erty, an application cannot properly be made by 
a vendor after title has passed to the purchaser.?® 

Contract provisions. It is held that, where a con- 
treet for public improvements provides for an as- 
sessment to pay the warrants drawn in favor of the 
contractor, and for the collection of the assessment 
within the shortest legally possible time, the city 
eouncil has no right, as against the holders of the 
warrants, thereafter to provide for the payment of 
the assessments in installments extending over a 
period of years.2® However, a statutory provision 
for the payment of the assessment in installments 
constitutes a part of the contract for the improve- 
ment,*° regardless of whether or not it is expressly 
incorporated therein.*+ 

General or limited application of provisions.2 
Some statutes providing for the payment in equal 
semiannual installments of all taxes levied in the 
state are construed to apply to municipal assess- 
ments for special improvements.*? However, some 

21. Veatch v. Moscow, 24 Ida. 461, 


134 P 551; Blackwell v.- Coeur 
d@’ Alene, 13 Ida. 357, 90 P 353; Hub- 


29. 
38 LRA 259. 


bell v. Hammill, 187 Iowa 1083, 175 30. 
NW 41; State v. Rathbun; 22 Wash. | 182, 209 P 925. 
651, 62 P 85. : 31. 
[a] Rate.—Where local improve- 32. Application of 


ment bonds are issued, the rate of 
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German-American Sav. Bank 
v. Spokane, 17 Wash. 315, 49 P 542, 


Norman y. Van Camp, 87 Okl. 
Norman vy. Van Camp, 


to amount see infra § 3423. 
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provisions for the payment of assessments in install- 
ments are applicable only in certain cases,** as 
where the assessment is for an improvement of a 
particular class,?® the assessment exceeds a speéified 
amount®® or is less than the valuation of the prop- 
erty as shown by the last tax roll of the county,*” 
or where the assessment bill is transferred to a 
eontractor.°8 ; 

The time when installments mature or become 
due and payable depends upon charter or statutory 
provisions®® or upon municipal action taken under 
the authority conferred by charter or statutory pro- 
visions.*° 

[§ 3421] (2) Duty of Municipal Authorities. 
When not required to do so by an applicable char- 
ter or statutory provision, the municipal authorities 
need not divide an assessment into parts.*t While 
some charter provisions are construed to require the 
council or other governing body to provide for the 
collection of the assessment in iustallments,*” never- 
theless it is held that a failure to comply with the 
requirement does not invalidate the assessment,*? 
as distinguished from the warrant for the collee- 
tion thereof ;*4 and it has even been held that, under 
a statute providing that assessments for local im- 
provements shall be payable in such annual install- 
ments as the council shall prescribe, an assessment 
may be made payable in one payment.*® ; 

[§ 3422] (8) Number. The number of install- 
ments ordinarily depends upon charter or statutory 
provisions*® in force at the time the proceedings 
are taken.*7 However, a property owner who, by 
statutes, it may stipulate for ac- 
celeration of the maturity of deferred 
payments in case of default in pay- 
ment of installments first maturing. 
Watland v. Whitham, ‘\(Tex. Civ. A.) 
261 SW 387, 


{b] Installments of new assess- 
ment.—In discussing a statute pro- 


supra. 
provisions as 


interest which the property owner 
is required to pay on paying all the 
installments is limited to the rate 
of interest which the bonds bear. 
Veatch v. Moscow, 24 Ida 461, 134 
Pp? ool: 

Interest on assessments generally 
see supra §§ 3391-3394. 

22. Federal Constr. Co. v. Wolfson, 
186 Cal. 267, 199 P 512, 29 ALR 1098. 

23. Fay Impr. Co. v. Hanlon, 193 
Cal. 709, 227 P 482; Federal Constr. 
Co. v. Wolfson, 186 Cal. 267, 199 P 
512, 29 ALR 1098. 

24, Federal Constr. Co, v. Wolf- 
son, supra; Talcott v. Noel, 107 Iowa 
470, 78 NW 39. 

25. See cases infra this note. 

[a] Infringement of personal 
rights.—A provision for payment in 
installments, although requiring in- 
terest on deferred payments, does not 
infringe the personal rights of prop- 
erty owners by compelling them to 
pay interest, provided, under the 
statute, any installment or the whole 
assessment may be paid at any time. 
Gage v. Chicago, 216 Ill. 107, 74 NE 


26. 

[b] Rate—A charter provision 
that the rate of interest on deferred 
payments shall not exceed seven per 
eent per annum is not viotated by an 
ordinance or resolution prescribing 
a condition that seven per cent in- 
terest shall be paid and that it shall 
be paid semiannually. Federal 
Constr. Co. v. Wolfson, 186 Cal. 267, 
199 P 512, 29 ALR 1098. 

26. Fay Impr. Co. v. Hanlon, 193 
Cal. 709, 227 P 482;- Tobem v. Man- 
son, 193 Iowa 750, 187 NW 599; Bar- 
ber Asphalt Pav. Co. v. Hayward, 248 
Mo. 280, 154 SW 140. 

27. Schaefer v. Hines, 56 Ind. A. 
17, 102 NE 838; Tobem v. Manson, 
193 Iowa 750, 187 NW 599. 

28, Allez v. Morales, 180 NYS 915. 


33. Thomas y. Missoula, 70 Mont. 
478, 226 P 213. 

34. See infra text and notes 35-88. 

35. Power vy. Detroit, 139 Mich. 30, 
102 NW 288, 5 AnnCas 645. 

36. Wallace v. Newcastle Realty 
Co., 57 Ind. A. 120, 106 NE 615. 

[a] Where the assessment upon a 
single lot or tract of land is less than 
ten dollars, the owner cannot, under 
the construction placed upon some 
statutes, avail himself of the privi- 
lege of paying the assessment in 
installments, even though he may 
own other lots or tracts assessed for 
the same improvement. Wallace v. 
Newcastle Realty Co., 57 Ind, A. 120, 
106 NE 615. 

37. Colby v. Medford, 85 Or. 485, 
167 P 487, 

[a] The actual value of the prop- 
erty is immaterial in determining 
whether the privilege of paying in 
installments is available. Colby v. 
Medford, 85 Or. 485, 167 P 487. 

838. Cooney v. Atlanta, 138 Ga, 105, 
74 SH 837, 136 Ga, 118, 70 SH 950. 

39. Federal Constr. Co. v. Wolf- 
son, 186 Cal. 267, 199 Pr512, 29 ALR 


1098; Andrews v. Peo., 164 Ill. 581, 
45 NE 965; Mall v. Portland, 35 Or. 
89, 56 P 654. 

[a] Annual installments.—Provi- 


sions for the payment of an assess- 
ment in three installments, one at the 
date of the delivery of a bond, and 
the others in equal installments in 
one and two years, respectively, com- 
ply with a charter requirement that 
the installments shall. be annual. 
Federal Constr. Co. v. Wolfson, 186 
Cal.°267, 199 P 512, 29 ALR 1098. 

40. Watland v. Whitham, (Tex. 
Civ. A.) 261 SW 387; Moore v. Spo- 
kane, 88 Wash. 203, 152 P 999. 

[a] Acceleration of maturity.— 
Under the authority conferred upon 
the governing body of a city by some 


viding that, where the original as- 
sessment was payable in _ install- 
ments, the new assessment may be 
divided into installments and made 
payable at such times as the council 
may prescribe, the court said: ‘The 
evident purpose of this statutory pro- 
vision was to enable the assessing 
body in making the reassessment to 
provide that the last installment 
made payable after the reassessment, 
should mature at a period not later 
than the last installment under the 
original assessment upon’ property 
not involved in the reassessment. In 
other words, that if in the original 
assessment the last installment be- 
came due in ten years, and after a 
lapse of time a reassessment be- 


{Came necessary upon a part of the 


property covered by the roll, the 
final payment upon the reassessment 
could be made to mature at a time 
not more distant than the final pay- 
ments upon the original roll.’’ Moore 
oe ae 88 Wash, 203, 207, 152 P 

41. Power v. Detroit, 189 Mich. 30, 
102 NW 288, 

42. Orange County Tract. Co. v, 
Newburgh, 86 Misc. 512, 149 NYS 1; 
Wooten vy. Texas Bitulithie Co., (Tex. 
Civ. A.) 212 SW 248. 

43. Orange County Tract. Co. v. 
Newburgh, 86 Misc. 512, 149 NYS 1. 

Orange County Tract. Co. v. 
Newburgh, supra. 

45. Pelly v. Chilliwack, 23 B. C. 97, 
30 DomLR 651, [1917] 1 WestWkly 
208 (one judge dissenting). 

46. Andrews v. Peo., 164 Ill. 581, 
45 NE 965; Richecreek v. Moorman, 14 
Ind, A. 370, 42 NE 948; Mall v. Port- 
land, 35 Or. 89, 56 P 654; Dunmore v. 
McAndrew, 61 Pa. Super. 58. 

47. Merriam v. Peo., 160 Ill. 555, 
43 NE 705. 

[a] Effect of subsequent amend- 
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reason of noncompliance with statutory conditions, 
is not entitled to pay in installments,*® cannot com- 
plain that the number of installments as fixed is 
greater than that provided by statute.*® Under a 
charter or ordinance merely limiting the number 
of installments, the assessment may be divided into 
a number of installments less than the maximum.*° 
[§ 3423] (4) Amount. When so provided by char- 
ter or statute, the installments should be equal in 
amount;*! but it has been held that the city may 
disregard a statutory provision, requiring assess- 
ment installments to be equal, without invalidating 
the assessment when injury is not shown.®? Under 
the terms of some charters or statutes, a limitation 
of the amount of the assessment, together with other 
assessments levied upon the same property during 
the year next preceding, to a specified percentage 
of the value of the property? is not applicable to 
an assessment payable in installments.°*. An 
amended charter provision prohibiting installments 
in excess of a specified percentage of the assessed 
valuation of the property is not applicable to an 
assessment where, before the amendment went into 
effect, the improvement proceedings had not only 
been commenced but had been continued up to the 
letting of the contract.®> A statute providing that 
an assessment shall be so. divided that each install- 
ment after the first one shall be a multiple of one 
hundred dollars is construed to refer to the entire 
assessment®® and not to the assessment of each in- 
dividual property owner.®’ Where installments have 
been paid upon a special assessment which is after- 
ward adjudged excessive, the excess over that prop- 
erly assessable should be credited on the subsequent 
installments in the order in which they’ fall due.®® 
Also, where an installment of an assessment exceeds 
the amount which may be levied against the land un- 
der the statute in any one year, the excess may 
be adjudged against the following years.®® 
Computation of amount due. Where an assess- 
ment is divided into ten equal annual installments 
and provision is made for interest for a period of 
ten years, the amount due on the maturity of the 
first installment is one tenth of the whole assess- 
ment®® with interest for one year on the whole 
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amount.°*t 

[§ 3424] d. Record, Receipt, or Other Evidence of 
Satisfaction. The validity of a payment is not 
affected by the failure of the receiving officer to 
make the proper entries®? and give the BPROBEE yy 
owner a voucher as required by statute.°* Where 
a claim for improvements has been Se of rec- 
ord, the city is estopped as against a purchaser of 
the property to cancel the receipt or evidence of 
satisfaction ;*4 and where an assessment is erro- 
neously discharged of record, its lien cannot be 
restored as against persons who have acquired rights 
in reliance upon the truth of the record in good 
faith and in ignorance of the mistake.®®> <A receipt 
given for an assessment is not conclusive as to the 
property with reference to which payment is made.** 
Where a street, constituting a link in a state-aid 
road, is paved under an arrangement between the 
city and county, the mere fact that certificates, 
showing that the county is entitled to state highway 
funds sufficient to pay the entire cost of the paving, 
have been issued by the state highway department, 
without any showing that the certificates have been 
paid, does not relieve the property owners from 
payment of the assessment.®* Under the statutes 
of some jurisdictions a presumption of payment of 
an assessment arises after the lapse of a specified 
time,** but this presumption may be rebutted.®? 

[§ 3425] e. Refunding or Recovery of Assessment 
—(1) In General. Where a refund or rebate of an 
assessment is authorized by constitution, statute, or 
charter, or ordinance enacted in pursuance thereof, 
and property assessed is conveyed after payment 
of the assessment, and before the making of the re- 
fund or rebate, the right to the refund or rebate 
does not necessarily pass with the land,’° but de- 
pends on the terms and construction of the particu- 
lar provision authorizing the refund,"! it being held 
under some provisions that the former owner who 
paid the assessment is entitled to the refund,’? and 
under other provisions that the grantee or person 
who is the record owner at the time the refund or 
rebate becomes due and payable is entitled thereto.7* 
Apart from legislative provision, where the improve- 
ment has been completed and the property has re- 


ment.—Proceedings taken under an 
act making assessments payable in 
five installments are not affected by 
@ subsequent amendatory act pro- 
viding for ten installments. Merriam 
v. Peo., 160 Ill. 556, m3 NE 705 

48. See supra § 3420. 


49. Barber Asphalt Pav. Co. v. 
7 ha 248 Mo, 280, 154 SW 

50. Crummey, Inc. v. Howe, 48 
@al. A, 542,.192 P 112. 

51. McGilvery v. Lewiston, 13 Ida. 
338, 90 P 348. 

52. Glover v. Peo., 194 Ill. 22, 61 


NE 1047. 

53. See supra § 3074. 

54. Empire Securities Co. v. Levy, 
48 Cal. A. 509, 192 P 153 (upholding 
an assessment where not only the 


assessment, but also each annual 
installment thereof, exceeded the 
limitation). 

55. Crummey, Inc. v, Howe, 48 Cal. 


A. 542, 192, P 112. 


56. Ladd v. Chicago, etc., R. Co., 
283 Ill. 260, 119 NE 276. 

57. Ladd v: Chicago, etc., R. Co., 
supra; Gage v. Chicago, 195 Ill. 490, 
63 NE 184. 

58. Hunter v. Minneapolis, 171 


Minn, 309, 213 NW 916; Pike v. Cum- 
mings, 36 Oh. St. 213; "Fricke v. Cin- 
cinnati, 1 OhS&CP 671, 1 OhHNP 98; 
St. Louis, etc., R. Co. v. Ada, 64 Ok 


279, 167 P 621. 

59. Hammond v. Pelton, 4 Oh. 
ie eer: 132, 1 ClevLRep 59. 

St. John v. Stafford County, 

1 Cian. 128, 205 P 1033. 

61. St. John v. Stafford County, 
supra. 

Interest generally see supra §§ 


Dec. 


. 8391-3394, 


62. Indiana Bond Co. v. Bruce, 13 
Ind, A. 550, 41 NE 958. 


63. Indiana Bond Co. v. Bruce, 

supra. 
64. Mason vy. Chicago, 48 Ill. 420; 
116 Pa. 103, 


A ee v. Matchett, 
54. 


65. Curnen v. New York, 79 N. Y. 
511 [rev 7 Daly 544]. 
aa Wolf v. Philadelphia, 105 Pa. 

{a] Application of rule.-—Where a 
city employed a contractor to con- 
struct a sewer, and agreed to assign 
to him by way of payment assess- 
ment bills against estates benefited, 
and the owner of one of these estates 
paid his bill to the contractor, but by 
mistake the payment was. described 
in the receipt as being on account of 
other premises, and at the time of 
the payment the bill had not been in 
fact assigned by the city, in proceed- 
ings by. the city to enforce a claim 
for the amount, the facts constituted 
a sufficient defense. Wolf v. Phila- 


——_ 


delphia, 105 Pa. 25. 

67. Faver v. Washington, 159 Ga. 
568, 126 SE 464 

68. Daly v. Sanders, 9 NYSt 794 
Laff 118 N. Y. 688 mem, 23 NE 1151 


mem]. 

69. Fisher v. New York, 67 N. Y. 
73 [rev 6 Hun 64]; In re Serril, 9 
Hun. (N,. Y.). 233» Dorgeloh v. Bass- 
ford, 50 N. Y. Super. 450. 

70. State v. Kimball, 313 Mo. 460, 
282 SW 380 (reviewing authorities); 
aes v. Portland, 62 Or. 544, 125 


P 

. State vy. Kimball, 313 Mo. 460, 
282 SW 30; Neer v. Salem, 77 Or. 
42, 149 P 476; Borton v. Portland, 62 
Or. 544, 125 P 847, 

72. State v. Kimball, 313° Mo. 460, 
282 SW 30; Bernays v. Wurmb, 4 Mo. 
Aan 2315 Borton v. Portland, 62 Or. 
544, 125 P 847; Savage- Scofield Con ws 
Tacoma, 56 Wash. 45.7, 105. P 1032. 
And see Striker v, Striker, 31 App. 
Div. 129, 52 NYS 729 (a tenant in 
common who paid the assessment is 
entitled to recover it back, notwith- 
standing a subsequent partition of 
the property). 

73. Moffitt v. Salem, 81 Or. 686, 
160 P 1152; Neer vy. Salem, TV.Or. «42, 
149 P 476 [dist Borton vy. Portland, 
62 Or. 544, 125 P 847, on the ground 
that it was decided under a differ- 
ently worded provision]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3425-3428) 


ceived the benefit thereof, the mere fact that the 
method of paying for the improvement has been 
changed from assessments to bonds and taxation to 
meet the bonds does not entitle a grantor to recover 
back the amount of the assessment.‘ A resolution 
refunding moneys paid under an improvement ordi- 
nance is invalid where it authorizes payment with- 
out the mayor’s consent in violation of a statutory 
provision.’® A person cannot recover back an as- 
sessment on the ground that the officers applied 
the payment by him to assessments on other prop- 
erty not owned by him,*® but his remedy is to en- 
force his payment as an exoneration of his land 
from the assessment.” 

[§ 3426] (2) On Failure To Complete Improve- 
ment. Where an improvement is abandoned, an as- 
sessment paid for it may be recovered back.7® In 
case the property is sold after the payment of the 
assessment, the assessment may be refunded to, or 
recovered back by, the former owner who paid it.7? 

[§ 3427] (3) Where Assessment Is Invalid—(a) 
In General. It has been held or stated in general 
terms that, where a collection is made of an assess- 
ment levied under a void ordinance, 1t may be re- 
covered back,®° and that a payment may be recovered 
back after the assessment has been vacated,®! al- 
though the payment would have been a ground for 

74. Neer v. Salem, 77 Or. 42, 149 P 
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92. Cal.—Spencer vy. Los Angeles, 
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a refusal to vacate the assessment ;82 but more fre- 
quently the courts, in stating the rule allowing the 
recovery back of invalid assessments, attach quali- 
fications thereto,’ such as qualifications that the 
payment shall have been made under compulsion 
or coercion®t or a mistake of fact.®> It is essential 
to a right of action against the municipality that 
the money shall have come into the treasury of the 
corporation for its use or that it shall have had or 
been able to have the benefit thereof ;%* and it is 
essential to the maintenance of an action against 
the collecting officer or board that the money shall . 
still be in his or its hands at the time the action 
is begun.** A statute providing for the recovery 
back of an unlawful tax is construed to relate to 
a general tax only,§* and not to a special assess- 
ment.®® It has been held that an assessment, other- 
wise legal, cannot be recovered back because of in- 
formality in the enactment of the law imposing it,?° 
or because the record is defective in failing to set , 
forth all the facts.9? 
[§ 3428] (b) Voluntary or Involuntary Payment © 
—aa,. In General. A compulsory or involuntary pay- 
ment of a void assessment may be recovered back.®? 
Conversely, the rule obtaining in a majority of. ju- 
risdictions is that no recovery may be had where 
the payment was voluntary,®* even though it was 
Marion, 110 Iowa 468, 81 NW 718; 


476. 

Right of grantor to refund on fail- 
ure to complete improvement see 
infra § 3426. 

75. Rinschler v. (N.S: 
Sup.) 136 A 502. 

76. Purdue v. New York, 1 Daly 
CN. Y.))'121, 12> AbbPr 31. 

77. Purdue v. New York, supra. 

78. Bradford v. Chicago, 25 Ill. 
411; Germania Bank v. St. Paul, 79 
Minn. 29, 81 NW 542; McConville v. 
St. Paul, 75 Minn. 383, 77 NW 993, 74 
AmSR 508, 438 LRA 584; Strickland 
y. Stillwater, 63 Minn. 43, 65 NW 131; 
San Antonio v. Walker, (Tex. Civ. A.) 
56 SW 952; San Antonio v. Peters, 
(Tex. Civ. A.) 40 SW 827. 

79. Smith v. Minneapolis, 95 Minn. 
431, 104 NW 227; Rogers v. St. Paul, 
79 Minn, 5, 81 NW 539, 47 LRA 587. 

80. Henderson y. Lieber, 175 Ky. 
15, 192 SW 830. 

81. Purssell v. New York, 85 N. Y. 
830 [rev 43 N. Y. Super. 348]; Jones 
v. New York, 37 Hun (N. Y.) 513. 

fa] Payment before or after in- 
stitution of proceedings to vacate as- 
sessment.—(1) The rule stated in the 
text has been applied where payment 
was made after the institution of 
proceedings to vacate the assessment, 
Purssell v. New York, 85 N. Y. 330 
{rev 43 N. Y. Super. 348]. (2) Also 
it has been applied where payment 
was made before the institution of 
proceedings to vacate (Jones v. New 
York, 37, Hun. (N; ¥.): 518); (3). but 
in another case it was intimated that 
the rule is not applicable in such 
case (Purssell v. New York, supra). 

82. Jones v. New York, 37 Hun (N. 
Y.).548. , 

83. See infra §§ 3428, 3430-3432. 

84 See infra § 3428. 

85. See infra § 3430. 

86. Hawkeye Loan, etc., Co. v. 
Marion, 110 Iowa 468, 81 NW 718; 
Newcomb v. Davenport, 86 Iowa 291, 
53 NW 232; Dewey v. Niagara Coun- 
ty, 62 N. Y. 294 [rev 2 Hun 392, °4 
Thomps. & C, 606]. 

Effect of disbursement of money 
paid under protest see infra § 3431. 

87. Spencer vy. Los Angeles, 180 
Cal. 108,,179 P 163. 

88. Marine Co. v. Milwaukee, 151 
Wis. 239, 188 NW 640. ; 

89. Marine Co. v. Milwaukee, supra. 

90. New Orleans Bank v. New Or- 
leans, 12 Lia, Ann, 421. 

91, Taber v. New Bedford, 135 
Mass. 162. 


Alpine, 


180 Cal. 108, 179 P 163; Gill v. Oak- 
Yand 2124" Ca¥+33'5,.5 77 Perse + 
Conn.—Nichols v. Bridgeport, 23 


Conn. 189, 60 AmD 636 
ae GEE he v. Chicago, 25 fl. 
411. 


Mass:—Dexter v. Boston, 176 Mass. 
247, 57 NE 379, 79 AmSR 306. 

Mich,—Whitney v. Port Huron, 88 
Mich. 268, 50 NW 316, 26 AmSR 291; 
Louden vy. East Saginaw, 41: Mich. 
18, 2 NW 182; Nickodemus v. East 
Saginaw, 25 Mich. 456. _ 

N. Y.—Poth v. New York, 151 N. Y. 
16, 45 NE 372; Vaughn v. Port Ches- 
ter, 185 N. Y. 460, 32 NE 137; Brehm 
v. New York, 104 N. Y. 186,10; NE 
158; Schultze v. New York, 103 N. 
Y, 307, 8 NE 528; Bruecher:v. Port 
Chester, 101 N. Y. 240, 4 NE 272; 
Purssell v. New York, 85 N. Y. 330; 
Union Steamboat Co. v. Buffalo, 82 
N. Y. 351; Peyser v. New York, 70 
N. Y. 497, 26 AmR 624; Haven v. New 
York, 67 App. Div. 90, 73 NYS 678; 
Poth v. New York, 77 Hun 225, 28 
NYS 365 faff 151 N. Y. 16, 45 NE 
372}; Diefenthaler v. New York, 47 
Hun 627, 1 NYS 912 [aff 111 N. Y. 331, 
19 NE 48]; De Montsaulnin v. New 
York, 46 Hun 188, 1 NYSt 308; Seg- 
fried Constr. Co. v. New York, 124 
Misc. 622, 209 NYS 429; Pell v..New 
York, 31 Misc. 664, 65 NYS 34; Schulz 
v. Albany, 27 Misc. 51, 57 NYS 963 
[aff 42 App. Div. 437, 59 NYS 235]; 
Sands v. New York, 13 NYSt 61. 

Oh.—Stephan vy, Daniels, 27 Oh. St. 
527. 

Wash.—State v. Rathbun, 22 Wash. 
651, 62 P 85. 

[a] Irregularities in proceedings. 
—A paving assessment, levied under 
a constitutional .statute, but claimed 
to be illegal by reason of irregulari- 
ties in the statutory proceedings, may 
be the subject of an involuntary pay- 
ment. Whitney v. Port Huron, 88 
Mich. 268, 50 NW 316, 26 AmSR 291. 

93. Cal.—Spencer v. Los Angeles, 
180: Cal, 103; 179 P 1633’ Decker vv, 
Perry, 4 Cal. Unrep. Cas, 488, 35 P 
LORT, 

Colo.—Richardson vy. 
Colo. 398, 30 P3338. 

Ga.—Hoke v. Atlanta, 107 Ga. 416, 
33° SE 412. 

Tll.— Bulkley v. Chicago, 61 Ill. 469 
note; Chapman v. Chicago, 61 Ill. 449 
note; Union Bldg, Assoc. v. Chicago, 
61 Ill. 439; Falls v. Cairo, 58 Ill. 403; 
Foss v. Chicago, 56 Ill. 354. 

Iowa.—Hawkeye Loan, etc., Co. v. 


Denver, 17 


Dittoe v. Davenport, 74 Towa 66, 36 
NW 895; Amery v. Keokuk, 72 Iowa 
701, 30 NW 780. 

Ky.—Louisville v. Belknap Hard-- 
ware, etc., Co., 145 Ky. 266, 140 SW 
185; Brands vy. Louisville, 111 Ky. 56, 
63 SW 2, 23 KyL 442, { 

La.—New: Orleans Canal, etc., Co. 
v. New Orleans, 30 «La. Ann, 1371; 
Worsley v. New Orleans Second Mu- 
nicipality, 9 Rob. 324, 41 AmD 333.) | 

Mass.—Barrett v. Cambridge, 10 
Allen 48. 3 

Minn.—State v. Ramsey County 
Dist. Ct., 40 Minn. 5, 41 NW. 235. 

N. Y.—Vaughn v. Port Chester, 135, 
N. Y. 460, 32 NE 1387; Redmond y. 
New York, 125 N. Y. 632, 26 NE 727; 
Pooley v. Buffalo, 124 N. Y. 206, 26 
NE 624; Vanderbeck v. Rochester, 122: 
N. Y. 285, 25 NE 408; Remsen v.:' 
Wheeler, 121 N. Y. 685,24. NE. 704; 
Phelps v..New York, 112 N.: Y. 216, 
19 NE 408, 2 LRA 626; Horn v. New 
Lots, 838 N. Y. 100, 38 AmR 402: Pey- 
ser _v. New York, 70 N. Y. 497, 26 
AmR 624; New. v. New Rochelle, 91 
Hun 214, 36 NYS 211 [mod on other 
grounds 158 N. Y. 41, 52. NE 647]; 
Wallace v. New York, 52 Hun 587, 5 
NYS 705; Nash v. New York, 9 Hun 
218; Commercial Bank v. Rochester, 
42 Barb. 488; Sanford v. New York, 
33 Barb. 147, 12 AbbPr 23, 20 How 
Pr 298; Smyth v. New York, 58 N. Y. 
Super. 357, 11 NYS 588; Tripler v. 
New York, 17 NYS 750; Hoffman v. 
New York, 13 NYS 137. 

Oh.—McCarty v. Toledo, 11 Oh. Cir. 
Ct. 67, 5 Oh. Cir, Dec. 88; Benler v. 
City, 10 Oh. Dec. (Reprint) 7387, 238 
CincLBul 229. 

Pa.—Peebles v. Pittsburgh, 101 Pa. 
304, 47 AmR 714; In re Aiken Ave., 11 
Pa. Co. 228. 

R. I.—Providence Second Univer- 
salist Soc. v. Providence, 6 R, I, 235. 

Wis.—Pabst Brewing Co. v. Mil- 
waukee, 126 Wis. 110, 105 NW 563; 
Shirley v. Waukesha, 124 Wis, 239, 
102 NW 576. ; , 

[a] Form of action.—(1) The rule 
that a special improvement tax paid 
without protest as to certain irregu- 
laritieS in the assessment cannot be 
recovered back applies whether the 
action for the recovery is direct or 
the form of the relief sought: will 
accomplish that. result in. effect. 
Pabst Brewing Co. v. Milwaukee, 126'. 
Wis. 110, 105 NW 563. (2) Form of: 
action generally.see infra. .§ 3434... 

{b] The fact that others have 


812 [44 C.J.] 
made under a mistake of law®* or the assessment 
was subsequently vacated;®> but in some cases it is 
held that upon an assessment being set aside the 
money paid under it may be recovered, although the 
payment was in a legal sense voluntary.°® A statute 
providing a specific remedy for vacating, correcting, 
or reducing assessments does not apply so as to ex- 
elude an action to recover back the amount of an 
illegal assessment paid under coercion of law.°* 

[§ 3429] bb. What Constitutes.°° In determin- 
ing whether a payment of an illegal assessment 1s 
voluntary or involuntary within the meaning of the 
rules denying or allowing recovery back according as 
the payment is voluntary or involuntary,®® the rules 
governing payments in general’ are applicable.” A 
payment of an illegal assessment is voluntary when 
made without coercion in fact or law,® as where it is 
made before process issues for collection,* before 
distraint under a warrant for collection,® before any 
threats or proceedings by the city,® or before sale 
is threatened.” Also a payment is not involuntary 
where it is made in order to effect a sale of the 
land,® or to secure a loan on the property. Where 
payment of an apparently regular assessment is 
made with knowledge of facts rendering the assess- 
ment illegal and before any attempt has been made 
to enforce it, it cannot be regarded as an involun- 
tary payment under coercion of law.’° On the other 


failed to pay, or that the municipal] NE 408]; 


Smyth v. New York, 58 
N. Y. Super. 357,°11 NYS 583, 
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hand a payment is involuntary where it is made un- 
der coercion of a levy, or after advertisement of 
sale,'? or -to prevent or remove a cloud upon the 
title? A mere threat of a suit if payment is not 
made does not constitute compulsion or coercion ;** 
but a payment under direction of a judgment of 
foreclosure 1s under coercion.» It has been both 
affirmed'® and denied** that payment after a threat- 
ened levy is involuntary. 

[§ 3430] (c) Payment Induced by Fraud, Mistake, 
or Ignorance. The rule that a void assessment 
voluntarily paid cannot be recovered back!® is ap- 
plicable where a void assessment was voluntarily 
paid with full knowledge of all the facts and eir- 
cumstances rendering it invalid,!® even though it 


was paid in ignorance, or under a mistake, of law;7° - 


and some courts declare that the rule applies re- 
gardless of whether the payment was made under 
a mistake of law or fact;?! but in other jurisdic- 
tions it is held that an invalid assessment may be 
recovered back where the payment was made in 
ignorance of, or under a mistake as to, material 
facts,? or was induced by fraud.2? In the latter 
jurisdictions, an assessment invalid by reason of 
facts dehors the record may be recovered, if paid 


in ignorance of the illegality ;24 but where irregulari- © 


ties appear on the face of the proceedings, payments 
of special assessments cannot be recovered back 


Newberry v. Detroit, 184 Mich. 188, 
150 NW, 838. 


authorities have abandoned the col- 
lection of, other special assessments 
in respect of the same improvement, 
will not aid one who has voluntarily 
paid in recovering back his money. 
Falls v. Cairo, 58 Ill. 403, 

[c] A stranger who has volun- 
tarily paid an illegal assessment can- 
not recover it back. Hawkeye Loan, 
ete., Co. v. Marion, 110 Iowa 468, 81 
NW 718, 

94. See infra § 3430. 

95. Union Bldg. Assoc. v. Chicago, 
61 Ill. 439; Foss v. Chicago, 56 Il. 
354; Nash v. New York, 9 Hun (N. 
Y.) 218. . 

96. Campion y. Elizabeth, 41 N. J. 
L. 355; Elizabeth v. Hill, 39 N. J, L. 
555; Riker v. Jersey City, 38 N. J. 
L. 225, 20 AmR 386 [foll Jersey City 
vy. O'Callaghan, 41 N. J. L. 349]. 

97. Poth v. New York, 151 N. Y. 
16, 45 NE 372; De Montsaulnin v. 
New York, 46 Hun 188, 1 NYSt 308; 
Segfried Constr. Co. v. New York, 124 
Misc. 622, 209 NYS 429. a 

[a] In other words, the applica- 
tion of the statute is limited to cases 
where illegality is chargeable only 
to the excessiveness of the assess- 
ment and does not extend to a case 
where the illegality taints the trans- 
action in toto and ab initio. Segfried 
Constr. Co. v. New York, 124 Misc. 
622, 209 NYS 429. 

938. Payment 
infra § 3431. 

99. See supra § 3428. 

1. See Payment [30 Cye 1303]. 

2. See infra text and notes 3-17. 

3. Tripler v. New York, 125 N. Y. 
617, 26 NE 721; Vanderbeck v. Roch- 
ester, 122 N. Y. 285, 25 NE 408 [aff 
46 Hun 87]; Tripler v. New York, 17 
NYS 750. 

4 Barrett v. Cambridge, 10 Allen 
(Mass.) 48; Nash v. New York, 9 Hun 
(N. Y.) 218; Palmer v. Syracuse, 26 
Misc. 561, 57 NYS 600 [rev on other 
grounds 67 App. Div. 267, 73 NYS 
378]; Peebles v. Pittsburgh, 101 Pa. 
304, 47 AmR 714. 

5. Falls v. Cairo, 58 Ill. 403; De- 
troit v. Martin, 34 Mich, 170, 22 AmR 
512; New v. New Rochelle, 91 Hun 
214, 36 NYS 211 [dist Vaughn v. Port 
Chester, 135 N. Y. 460, 32 NE 137). 

6 Vanderbeck v. Rochester, 46 
Hun (N. Y.) 87 [aff 122 N. Y. 285, 25 


under protest see 


7. Decker v. Perry, 4 Cal. Unrep. 
Cas. 488, 35 P 1017, 

8. Franke vy. St. Louis, (Mo.) 249 
SW 379; Tripley v. New York, 125 
N. Y. 617, 26 NE 721; Moffitt. v. 
Salem, 81 Or. 686, 691, 160 P 1152. 

“The plaintiff paid the assessment 
in order to have the lien on the lots 
discharged so that he might make a 
sale of the property. He was not 
entrapped by sudden pressure of the 
defendant’s agents into making the 
payment, nor was he without other 
means of escaping an existing or im- 
minent infringement of his rights of 
person or property. His payment 
was voluntary.” Moffitt v. Salem, 
supra, 

9. Redmond v. New York, 125 N. 
Y. 632, 26 NE 727 [rev 58 N. Y. Super. 
348, 11 NYS 782]. 

10. Tripler v. New York, 125 N. Y. 
617,.26 NE 721 [dist Peyser v. New 
York, 70 N. Y.. 497, (26 AmR° 624]; 
Haven v. New York, 67 App. Div. 90, 
73 NYS 678 [aff 173 N. Y. 611 mem, 
66 NE 1110 mem], 

Knowledge or ignorance of facts 
generally see infra § 3430. 


11. Union Steamboat Co. v. Buf- 
falo;~82, N. Y: 9351. 
12. Vaughn v. Port Chester, 60 


Hun 401, 15 NYS 474 [aff 1385 N. Y. 
460, 32 NE 1387]. And see Spencer 
v. Los Angeles, 180 Cal. 103, 179 P 
163 (while a payment is not involun- 
tary when there is nothing to induce 
or compel it except a mere threat, by 
an officer of a sale of the property, 
or when the deed will, when exe- 
cuted, show on its face its invalidity, 
yet a payment made after adver- 
tisement of sale is involuntary where 
the ultimate result of the threatened 
sale will be the execution of a deed 
prima facie valid). 

13. Spencer v. Los Angeles, supra; 
Gill v. Oakland, 124 Cal. 335, 57 BP 
150; Newberry v. Detroit, 184 Mich. 
188, 150 NW 888; Segfried Constr. Co. 
v. New York, 124 Misc. 622, 209 NYS 
429; Sands v. New York, 18 NYSt 61. 

[a] Removal of Hen.—A payment 
made because the lien of the assess- 
ment has attached to the property, 
and for the purpose of relieving the 
property from the lien, is not volun- 
tary but is made under legal duress. 


[b] Clouds upon title and other 
matters.—Payment of an illegal as- 
sessment’ was made under duress 
where ‘“‘the assessment was regular 
on its face, constituted a cloud on 
plaintiff's title, [and] subjected it 
to penalties and interest and the risk 
of a sale of its property upon de- 
fault in payment.” Segfried Constr. 
Co. v. New York, 124 Misc. 622, 623, 
209 NYS 429. 

14. Franke v. St. Louis, (Mo.) 249 
Sw 379. And see Spencer vy. Los 
Angeles, 180 Cal. 103, 179 P 163 
(dictum). 

15. Brehm v. New York, 39 Hun 
iter > 533 [aff 104 N. Y. 186, 10 NB 


16. Bradford v. Chicago, 25 Ill. 
411; Louden _v. East Saginaw, 41 
Mich. 18, 2 NW 182; Nickodemus vy. 
East Saginaw, 25 Mich. 456; Stephan 
v. Daniels, 27 Oh, St. 527. 

17. Hoke vy. Atlanta, 107 Ga. 416, 
33 SE 412; 

18. See supra § 3428. 

19. Franke v. St. Louis, (Mo.) 249 
SW 379. 

20. Richardson y. Denver, 17 Colo. 
398, 30 P 333; McCann v. Louisville, 
63 SW 446, 23 KyL 558: Brands vy. 
Louisville, 111 Ky. 56, 683 SW 2, 23 
KyL 442; Franke y. St. Louis, (Mo.). 
249 SW 379; Palmer v. Syracuse, 26 
Misc. 561, 57 NYS 600. 

21. Louisville v. Belknap Hard- 
ves, ete, Co., 145 Ky. 266, 140 SW 


22. Mayer v. New York, 63 N, Y. 
455; Mayer v. New York, 2 Hun 306, 
4 Thomps. & C. (N. Y.) 488; Allen 
v. New York, 4 BH. D. Smith (N. Y.) 
404; Burchell v. New York, 9 NYS 
196; Harrison v. Milwaukee, 49 Wis. 
247, 5 NW, 326. 

23. Richardson y. Denver, 17 Colo. 
398, 30 P 333; Harrison y. Milwaukee, 
49 Wis. 247, 5 NW 326. 

24. New York Mut. L. Ins. Co. v. 
New York, 144 N. Y. 494, 39 NB 386; 
Diefenthaler v. New York, 111 N. Y. 
331, 19 NE 48 [aff 47 Hun 627, 1 NYS 
912, and foll Van Nest v. New York, 
113 N. Y. 652, 21 NE 414]; Strus- 
burgh v. New, York, 87 N. Y. 452; 
Pooley v. Buffalo, 4 NYS 450 [rev on 
on grounds 122 N. Y. 592,°26 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3430-3432] 


because of the invalidity alone.2> One who by mis- 
take has voluntarily paid a paving assessment upon 
the property of another cannot recover the sum paid 
from the owner of the property.?¢ 

Interest voluntarily paid with full knowledge of 
the facts, although under a mistake of law, cannot 
be recovered back.27 

[§ 3431] (d) Payment under Protest. Where 
there are other facts constituting duress or coer- 
cion, the property owner may prevent a sale of his 
property by paying an illegal assessment under pro- 
test and subsequently sue the municipality to re- 
cover back the amount paid.28 However, where a 
payment is made involuntarily and under legal 
duress, there is no rule, apart from statute, requir- 
ing a protest.2° Also, apart ’from applicable statu- 
tory provisions,®° payment of an assessment under 
protest is not in itself such an involuntary payment 
as to entitle the payor to recover the amount upon 
showing that the assessment was illegal.*1 

Application and operation of statutory provisions. 
In some jurisdictions the statutes expressly author- 
ize the recovery back of illegal assessments paid 
under protest.2?, A remedy so provided by statute 
should be pursued by a person who has a just cause 
of complaint against an assessment. Where a stat- 
ute permits an assessment to be paid before delin- 
quency under protest and gives the right to recover 
it because of illegality, a property owner who seeks 
to recover an assessment must have paid the same 
before delinquency ;34 but such a statute does not 
apply,*° nor is the remedy provided thereby ex- 
clusive,®*® where there is an entire want of juris- 
diction to make the assessment. A statute relating 
to the payment of taxes under protest refers only 
to ordinary taxes for state and county purposes®? 
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and does not apply to municipal special assess- 
ments,** unless the language of the statute indi- 
cates a legislative intent to make it applicable to 
such assessments.°® The presentation of a claim to 
the council before bringing suit is not necessary 
where an applicable special statute, authorizing an 
action to recover an assessment paid under pro- 
test, clearly contemplates that the presentation of a 
claim shall not be a condition precedent to the 
right to maintain the action.*° 

Sufficiency of protest. In the absence of an appli- 
cable statute regulating the matter, the sufficiency 
of a protest is to be determined according to the 
rules of the common law.*! Under such rules the 
protest need not be in writing,*? nor need it specify 
the grounds thereof where the officer to whom it 
is made is chargeable with knowledge of the ille- 
gality of the assessment*? or is aware of the facts 
which make it illegal.*4 

Disbursement by municipality after protest. Ac- 
cording to some authorities a common-law action for 
money had and received cannot be maintained 
against the city to recover back illegal assessments 
paid under protest where the money has been paid 
over by the municipality to the holder of a special 
assessment certificate;4® but other authorities take 
the view that the city is not relieved from lia- 
bility to refund void assessments paid under pro- 
test by the fact that it has disbursed the money to 
persons whose lands have been taken or damaged 
in making the improvement.*¢ 

[§ 3432] (e) Necessity of Setting Aside Assess- 
ment.47 As a general rule money paid under an 
illegal assessment cannot be recovered without first 
setting the assessment aside;*® but this rule is some- 
times limited to eases in which the invalidity is not 


25. Redmond v. New York, 125 N. 
Wagoss," 20. ND. (205. bripler : wv. 
New York, 125 N. Y. 617, 26 NE 721 
[rev 53 Hun 36, 6 NYS 48]; Pooley 
v. Buffalo, 122 N. Y. 592, 26 NE 16. 

26. Hubbard v. Blanchard, 113 
App. Div. 788, 99 NYS 262. 

Subrogation to lien of municipality 
See supra § 3418. F 

27. Chicago v, McGovern, 226 Ill. 
403, 80 NE 895. 

28. Spencer v. Los Angeles, 180 
Cal. 103, 179 P 163; Roehl v. Milwau- 
kee, 141 Wis. 341, 124 NW 400. 

29. Newberry v. Detroit, 184 Mich. 
188, 150 NW 838. 

a Gre See infra text and notes 32-34, 

31. Cal.—Spencer y. Los Angeles, 
180 Cal. 103, 179 P 163; Phelan v. San 
Francisco, 120 Cal. 1, 52 PB 38; Buck- 
nall v. Story, 46 Cal. 589, 13 AmR 
220; Easterbrook v. San Francisco, 
5 Cal. Unrep, Cas. 341, 44 P 800. 

Ga.—Hoke y. Atlanta, 107 Ga, 416, 
83 SE 412. 

Iowa.—Newcomb y. Davenport, 86 
Iowa 291, 53 NW. 232. 

Mass.—Foley v. Haverhill, 144 
Mass. 352, 11 NE 554; Kelso v. Bos- 
ton, 120 Mass. 297. 

Minn.—Hunter v. Minneapolis, 171 
Minn. 309, 213 NW 916. 

Mont.—Hopkins v. Butte, 16 Mont. 
103, 540)-P 173 

Nebr.—Omaha y. Kountze, 25 Nebr. 
60, 40 NW 597. 

N. J.—Fuller v. Elizabeth, 42 N. J. 
Be 427, 

~ N. Y.—Haven v. New York, 67 App. 
Div. 90, 73 NYS 678; Peyser v. New 
York, Hun 413 [rev on_ other 
grounds 70 N, Y. 497, 26 AmR 624]. 
Compare Schulz vy. Albany, 27 Misc. 
51, 57 NYS 968 [aff 42 App. Div. 437, 
59 NYS 235] (where, in an action for 
equitable relief, the court said that 
plaintiff had at least three adequate 
remedies at law, one of which was to 
pay the assessment under protest, 


and then maintain an action against] Cal. 103, 179 P 163. 


the city to recover back the amount 
paid). 

Oh.—Bepler v. Cincinnati, 10 Oh. 
Dec. (Reprint) 737, 23 CincLBul 229. 
Contra Higgins v. Pelton, 4 Oh. Dec, 
(Reprint) 521, 2 ClevLRep 306. 

[a] Applications of rule—(1) A 
payment is voluntary, although made 
under protest, where at the time it 
is made no notice of sale has been 
given and no proceeding to enforce 
the apparent lien by a sale has been 
instituted. Spencer v. Los Angeles, 
180 Cal. 103, 179 P1638. (2) One pay- 
ing a tax for a street improvement, 
under protest, to prevent @ sale of 
his land, does so voluntarily, where, 
under the act authorizing the im- 
provement, a conveyance by the of- 
ficer on such gale does not deprive 
the owner of any defense to the tax, 
or throw upon him the burden of 
showing its illegality. Phelan v. San 
Francisco, 120 Cal. 1, 52 P 38. 

What constitutes involuntary pay- 
ment generally see supra § 3429. 

32. See statutory provisions. 

33. Marion y. Pilot Mountain, 170 
N. C. 118, 87 SE 53. 


34. South Omaha vy. McGavock, 72 
Nebr. 382, 100 NW 805. 

35. Ogden City v. Armstrong, 168 
U. S. 224, 18 SCt 98, 42 L. ed. 444. 

36. Ogden City v. Armstrong, 
supra, 

37. Spencer v. Los Angeles, 180 


Cale Oar. L799 Py 163; 

38. Spencer v. Los Angeles, supra; 
Davis v..San Francisco, 115 Cal. 67, 
46 P 868; Hasterbrook v. San Fran- 
cisco, 5 Cal. Unrep. Cas. 341, 44 P 800. 

39. Omaha v. Hodgskins, 70 Nebr. 
229, 9T NW 346 (statute including 
“special assessments” within a defi- 
nition of ‘‘tax’’). 

40. Harvey v. Townsend, 57 Mont. 


407, 188 P 897 [dist Leggat v. Butte, 


54 Mont. 137, 168 P 38]. 


41. Spencer vy. Los Angeles, 180 


42. Spencer v. Los Angeles, supra. 

43. Spencer v. Los Angeles, supra. 

44. Spencer v. Los Angeles, supra. 

[a] A pending action may be ex- 
press notice to the city, and to all its 
agencies empowered to act in the 
matter, that plaintiffs therein claim 
that the assessments are illegal by 
reason of particular facts, and plain- 
tiffs, in making payment under pro- 
test, need not give further informa- 
tion as to the grounds of protest. 
Spencer v. Los Angeles, 180 Cal. 103, 
179 PALG63s 


45. Marine Co. v. Milwaukee, 151 
Wis. 239, 188 NW 640. 

46. Spencer v. Los Angeles, 180 
Cal.* 103, 179, P 163. 


{a] Reason for rule.—‘‘The pro- 
test made to the city preserved to 
the assessment payers the right to 
recover the same against the city, 
and it could not thereafter pay out 
the money in pursuance of the illegal 
assessment and thereby escape lia- 
bility to the property owners. Upon 
receiving the money under a protest 
properly made it was the duty of the 
city to withhold the funds until the 
legality of the assessment was ascer- 
tained, and when that point was de- 
cided against the city it became its 
duty immediately to return the 
money to those from whom it had 
been received.” Spencer v. Los An- 
geles, 180 Cal. 108, 117, 179 P 163. 

47. Effect of vacation of assess- 
ment see supra § 3427. 

48. Stark v. Boston, 180-Mass. 293, 
62 NE 3875; Foley v. Haverhill, 144 
Mass. 352, 11 NE 554; Norris v. Bliza- 
beth, 514 N. J. L. 485, 18 A 302; Fuller 
v. Elizabeth, 42 N. J. L. 427; Daven- 
port v. Elizabeth, 41 N. J. L. 362; 
Campion v. Elizabeth, 41 N. J. L. 355; 
Cross v. Hayes, 5 N. J. L. J.. 368; 
Fuller v. Elizabeth, 2 N, J. L. J. 343; 
Turrell v. Elizabeth, 2 N. J. L. J. 342; 
Davenport v. Elizabeth, 1 N. J. L. J. 
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jurisdictional or constitutional;*® and an exception 
is also made where the invalidity is latent and does 
not appear on the proof that must be made to sus- 
tain proceedings under the assessment.°° 

[§ 3433] (4) Where Assessment Is Excessive.*? 
Where a property owner has paid an excessive as- 
sessment, the excess or surplus belongs to him*? and 
not to the municipality,°* the improvement dis- 
trict,5* or the bondholders;®* and it may and should 
In some jurisdictions, how- 
ever, where an excessive assessment has been vol- 
untarily paid, the excess cannot be recovered back,°* 
unless the case falls within the operation of a valid 
A charter or statutory pro- 
vision for a return to the property owners of the 
excess, where a larger sum has been collected from 
them than is necessary for the construction of the 
improvement, or for the payment of the whole cost 


be returned to him.*¢ 


mandatory statute.®§ 


154. And see Strusburgh v,. New 
York, 45 N. Y. Super. 508 [rev on 
other grounds 87 N. Y. 452] (a judg- 
ment in a suit by a city against a 
contractor, determining simply the 
fact of overpayment to him on his 
contract for a street improvement 
and the city’s right to recover the 
Sum overpaid, is not tantamount to a 
vacation of the assessment, enabling 
the lot owner to maintain suit 
against the city to recover money 
collected under the assessment, but 
merely furnishes a ground for reduc- 
ing it on a proper application). 

49. New York; Mut. L. Ins, Co. v. 
New York, 144 N. Y. 494, 39 NE 386; 
Trimmer y. Rochester, 130 N. Y. 401, 
29 NE 746; Bruecher v. Port. Chester, 
101 N. Y. 240, 4 NE 272: Knapp v. 
Brooklyn, 97 N. Y. 520; Strusburgh 
v. New York, 87 N. Y. 452;'De Mont- 
Saulnin v. New York, 46 Hun 188, 
1 NYSt 308; Burke v. New York, 4 
NYSt 643. See also Matter of New 
York, 114 App. Div. 519, 100 NYS 140 
(under Greater New York Charter [L. 
(1901) p 194 © 466 tit 3] precluding a 
court from annulling an assessment 
for municipal improvements on the 
ground that it was void, the party 
assessed may pay the assessment 
when enforcement thereof is threat- 
ened, and recover the amount so paid 
without first vacating the assess- 
ment). ‘ 

50. Horn v. New Lots, 88 N. Y. 
100, 38 AmR 402. 

51. Credit of excessive install- 
ment upon subsequent installments 
see supra § 3423. 


52. Spitzer v. El Reno, 41 Okl. 430, 
Ase. Cea: 

53. Spitzer vy. El Reno, supra. 

54. Spitzer v. El Reno, supra. 

55. Spitzer v. El Reno, supra. 

56. Spitzer v. El Reno, supra, And 


see cases infra this note. 

[a] Reassessment.—(1) In case a 
reassessment is made the amount of 
which is less than the original as- 
sessment, one who has paid the orig- 
inal.may recover the difference. Jer- 
sey City v. Green, 42 N. J. L. 627; 
Jersey’ City v. O’Callaghan, 41 N. J. 
L. 349; Gabler v. Elizabeth, 1 N. J. 
L. J. 156. (2) Where such a recovery 
is expressly provided for by the stat- 
ute, the fact that the money paid in 
has been paid over by the treasurer 
to the holder of the special assess- 
ment certificate is immaterial. 
Schmidt v!/ Milwaukee, 155 Wis. 44, 
143 NW 1066 [dist Marine Co. v. Mil- 
waukee, 151 Wis. 239, 138 NW 640]. 
(3) Where, by reason of the reas- 
sessment being for a larger amount 
than the original assessment, there 
is no excess, there is nothing to re- 
cover back. Campion y. Elizabeth, 2 
NG ding tue sel. Poe: 

[b] IWegalapportionment.—W here 
an action is brought to recover an 
assessment .on the ground: that it is 
illegally apportioned, the: property 
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owner can recover only the difference 
between the amount paid and that 
which he lawfully should have paid. 
Strickland v. Stillwater, 63 Minn, 43, 
65 NW 131. 

{c] Reduction or setting aside of 
award of damages.—(1) After it has 
been judicially determined that an 
award’ in condemnation proceedings, 
which swells the general assessment, 
is erroneous and that no claimant is 
entitled thereto, a proportionate 
amount of the award should be re- 
turned to each person who has paid 
any part of the assessment. Matter 
of Schneider, 136 App. Div. 444, 121 
NYS 9 [rev on other grounds 199 
N. Y. 581 mem, 92 NE 791]. (2) 
Likewise where asSessments of ‘bene- 
fits equal the damages awarded, and 
the parties benefited pay their as- 
sessments, but the damages awarded 
are subsequently reduced on appeal, 
the parties who paid their assess- 
ments are entitled to recover back 
their ratable proportion of the money 
paid in excess of the damages finally 
awarded. Wolfe v. Edgewood Bor- 
ough, 58 Pa. Super. 38. 

[d] Release of portion of fund 
from further liability —Where part 
of the money paid on an assessment 
has been released from any further 
liability of being applied in payment 
of the contract for the improvement, 
it should be returned to the property 
owners from whom it has been col- 
lected. Donahue v. La Grange, 263 
ae 607, 105 NE 762 [aff 183 Ill. A. 

ae 

57. Hunter v. Minneapolis, 171 
Minn. 309, 2183 NW 916; Investor’s 
Realty Co. v. Harrisburg, 281 Pa. 
200; 126 A 236 [rev 82 Pa. Super. 
6 


Lil 

58. Investor’s Realty Co. v. Har- 
risburg, supra; Wolfe v. Edgewood 
Borough, 58 Pa. Super. 38. 

[a] The rule governing voluntary 
payments does not apply where it is 
provided by statute that the total as- 
sessments for benefits shall not ex- 
ceed the damages awarded and where, 
in the particular case, the award of 
damages was reduced on appeal so 
as to be less than the assessment for 
benefits. Wolfe v, Hdgewood Bor- 
ough, 58 Pa. Super. 38 (applying Act 
May 16, 1891 [P. L. p 75])): 

[b] Statute held not available.— 
Where a statute has a title “author- 
izing cities to refund” money, plain- 
tiff cannot recover under it, regardless 
of whether the body of the statute is 
permissive or mandatory; “if it is 
permissive only, because the city has 
not authorized the refunding of the 
money; if it is mandatory, because 
this is not clearly expressed in the 
title.’ Investor’s Realty Co. v. Har- 
risburg, 281 Pa. 200, 203, 126:A 236 
[rev 82 Pa. Super. 26] (Act July 5, 
LOLTs [P.. Le sp. 6821); 

. B59. Chicago v. McGovern, 226 T1l. 
403, 80 NE 895; Chehalis v. Robinson, 
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and expense thereof, is not applicable where there 
is no ‘‘excess’’ within the meaning of the statute.°? 
While penalties and interest may give rise to an 
excess within the meaning of charter or statutory 
provisions for the refunding thereof,®° an excess so 
arising should not be paid exclusively to the persons 
who paid the penalties and interest,®* but should be 
distributed among the property owners in propor- 
tion to the respective amounts of their original valid 
assessments.°2 The city may lawfully fix a specified 
period within which the excess may be claimed by 
the owner,®* and if not so claimed, the right of the 
owner may not be. enforced.** 

[§ 3434] (5) Actions*°—(a) In General. An ac- 
tion to recover back an assessment, or a part thereof, 
must be brought in the proper form,®® within the 
time prescribed by statute,°’ and by the person en- 


87 Wash. 690, 152 P.696. : 

[a] For example, the statute does 
not apply where the sum paid is less 
than the whole cost and expense of 
the improvement, although in excess 
of the sum that could have been law- 
fully collected from the property 
owners. Chehalis vy. Robinson, 87 
Wash. 690, 152 P 696. 


60. Miller v. Seattle, 50 Wash. 252, © 
97 P 55. ; 
61. Miller v. Seattle, supra. 


62. Miller v. Seattle, supra. 
63. Miller v. Seattle, supra. 
he as of limitations see 

8434. 

64. State v. Seattle, 53. Wash. 655, 
102 P 770; Miller v, Seattle, 50 Wash. 
2 29 OT P55 

65. Demand or presentation of 
claim as condition precedent to re- 
covery of: 

Assessment paid under protest see 

supra § 3431. 

Baa St assessment see supra § 
433. 

66. See cases infra this note. 

[a] Action of contract.—Where 
the statutes under which a sewer 
assessment was laid were unconsti- 
tutional, the assessment paid by 
plaintiff under protest may be re- 
covered in an action of contract, al- 
though certiorari by another land- 
owner to quash the assessment had 
been ‘denied. Smith v. Boston, 194 
Mass. 31, 79 NE 786, 

[b] Assumpsit.—(1) A property 
owner entitled to a rebate on the 
amount of his assessment may re- 
cover it in an action of assumpsit 
against the municipality. Chicago v.. 
McCormick, 125 Ill. A. 650 [foll Chi- 
cago v. Levy, 125 Ill. A. 652]; Chi- 
cago v. Paulsen, 125 Ill. A, 595; Chi- 
eago v. McCormick, 124 Ill. A. 639;. 
Chicago v. Fisk, 123 Ill, A,° 404; Chi- 
cago v. Singer, 116 Ill. A. 559. (2) 
He is not bound to seek his remedy 
against the municipal officers who, by 
improper administration, have caused 
a shortage or deficit in the funds from 
which primarily he should have been 


infra 


reimbursed. Chicago v. Paulsen, 
supra, 
[c] Intervention in another action — 


brought by the assignee of the con- 
tractor’s certificates against the 
county treasurer is not the proper 
mode of proceeding to recover back 
an assessment, neither the assignee 
nor the treasurer being in any man- 
ner responsible for the illegal assess- 
ment. Red Oak First Nat. Bank v. 
Kelly, 159 Iowa 312, 139 NW 564. 

67. Mass.—Wheatland y. Boston, 
202 Mass. 258, 88 NE 769. 

N. J.—Elizabeth v. Hill, 39 N..J. 
Li. 555, 

N. Y.—Trimmer yv. Rochester, 134 
N. Y. 76, 31 NE 255; Diefenthaler v. 
New York, 111 -N.°Y.) 331; 19: NE 48; 
Clowes v. New York, 47 Hun 539, 15> 
NYSt 176; Parsons v. Rochester, 43° 
Hun 258, 5 NYSt 467. 


eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- §§ 3434-3435] 


titled to repayment.®® Tt has been held that in the 
same action plaintiff may seek to have an assess- 
ment roll annulled and to recover the amount paid.®° 
General rules governing pleadings’? are applicable 
to the pleadings in an action to recover back all 
or part of an assessment.” 

Evidence. The burden is upon plaintiff to estab- 
lish the illegality of the assessment,’2 as well as 
ignorance of such illegality where essential to re- 
covery ;"* and where he admits general liability for 
a portion of the assessment, it is incumbent upon 
him to prove the specific portion or amount for 
which he was not liable.’4 
evidence include an assessment roll containing the 
assessments against plaintiff’s property,’> a reso- 
lution of the council, remitting interest on the as- 
sessment for a specified time,*® Sandlt where a protest 
may be in parol,’’ evidence of conversations on 
the subject between payors and collecting officers 
at the time of the respective payments.”® 

Trial. Plaintiff is entitled to a directed verdict 
where he makes a prima facie case by proving that 
a notice of the order for the improvement was not 
served upon him as required by a valid and manda- 


tory ordinance and defendant fails to overcome the , 


prima facie case.’® An error in the instructions in 
favor of the city is not prejudicial where it appears 
that, by reason of nonperformance of a condition 
precedent, plaintiff was not entitled to maintain the 
action.®° 

[§ 3435] (b) Judgment or Decree and Costs. Al- 
though the action is assumpsit and plaintiff insists 
that the assessment is invalid in its entirety, yet, 


Oh.—Groesbeck v. Cincinnati, 51 


Oh, St. 365, 37 NE 707 [rev 11, Oh. 
Dec. (Reprint) 819, 30 CincLBul 
Ti. definiteness. 


Wash.—State v. Seattle, 53 Wash. | Dec. 


MUNICIPAL CORPORATIONS 


Matters admissible in’ 


ment was illegal and void is not de- 
murrable as a legal conclusion, but 
is to be objected to by motion for in- 
Higgins y. Pelton, 4 Oh. 
(Reprint) 521, 2 ClevLRep 305. 


[44 C.J] 815 
where he also asks for a final disposition of the 
case upon equitable grounds, it is permissible for 
the court, where the record furnishes sufficient data, 
to conclude the litigation by a judgment in his favor 
for the excessive portion of his assessment,*! less 
such penalties, interest, or fees as he is liable for 
by reason of a failure to pay or tender his just 
proportion of the assessment when due.8? Interest 
should be allowed against the city on payments made 
under protest only from the date the invalidity 
of the assessments was established by final judg- 
ment.8% 

Distribution of surplus of district. In an action 
against a paving district, brought for the benefit of 
plaintiff and all other property owners in the dis- 
trict, to compel the commissioners of the district 
to distribute a surplus remaining in their’ hands 
after completing the improvement and discharging 
the indebtedness of the district, it is proper for 
the court, without appointing a receiver,®* and with- 
out otherwise interfering with the control and man- 
agement of the commissioners over the affairs of the 
district,§> to direct the commissioners, as such, to 
distribute the surplus** to the persons entitled 
thereto.** Also in such case it is proper for the 
court to charge the costs of the litigation against 
the funds recovered,** except so far as the appellate 
court has decreed otherwise on a former appeal.®? 
The decree of distribution is not premature where 
the major portion of the assessments has been col- 
lected and the cost of collecting the remainder will 
practically equal the sum _ collected,®® especially 
where the decree reflects the purpose of the court to 
Mich, 18, 2 NW 182. 

[al Thus, where under the See 
sions of a city charter an action can- 


not be maintained against the city 
until the claim has been presented 


655, 102 P 770. 

[a] Ignorance of mistake.—The 
fact that an excessive assessment 
for a public improvement, made by 
mistake in the calculation of the 
costs, was paid in ignorance of the 
mistake, does not affect the operation 
thereon of Rev. St. § 5848, barring an 
action to recover illegal taxes paid in 
one year from the date of payment. 
Groesbeck v, Cincinnati, 51 Oh. St. 
363, 37 NE 707 [rev 11 Oh. Dec, (Re- 
print) 819, 30 CincLBul 75]. 

[b] Action held not barred by 
limitations.—Spencer v. Los Angeles, 
SOS Cal, LOS 5-709 PF 163. 


68. State v. Butler, 11 Lea (Tenn.) 
418; State v. Milwaukee, 15 Wis. 
250. 


Persons entitled to repayment see 
supra §§ 3425-3433. 

69. Pooley v. Buffalo, 4 NYS 450 
[rev on other grounds 122 N. Y. 592, 
26 NE 16]. 

Vacation of assessment as condi- 
tion precedent to action see supra 


§ 3432. 
See Pleading [31 Cyc 1]. 

71. See cases infra this note. 

[a] Petition, declaration, or com- 
plaint (1) is subject to demurrer 
where it affirmatively shows that, in 
a proceeding instituted by plaintiff's 
ecotenant, the assessment was ju- 
dicially held to be valid (Lyon vy. 
Hyattsville, 132 Md. 63, 104 A 610), 
(2) or where it not only fails to show 
that the payment was involuntary, 
but affirmatively shows that it was 
voluntary (Franke y. St. Louis, (Mo.) 
249 SW 379). (3) Where it is not 
alleged by complainant that he had 
not due notice of the proceedings in 
laying the assessment, or that they 
were irregular, the presumption is 
that he had notice and that the pro- 
ceedings were regular. Sanford v. 
New York, 33 Barb. 
‘“AbbPr 23, 20 HowPr 298. (4) How- 
ever, an averment that the assess- 


CNY) PAT 2) 


(5) A party paying money for better- 
ments under a void ordinance by 
mistake of law or fact, in order to 
recover, must aver that the better- 
ment was made without his consent 
or approval, and was not beneficial, 
or was injurious, to his proprety. 
hea v. Zanone, 1 Metc, (Ky.) 
P51. 
[b] An answer (1) to a complaint 
to recover part of an assessment set- 
ting up the six-year limitation, and 
denying all plaintiff’s allegations of 
facts dehors the record which render 
the assessment void, is good. D efen- 
thaler v. New York, 47 Hun 627, 1 
NYS 912 [aff 111 N.Y: dei, 19 NE 
48]; Zborowski v. New York, 1 NYS 
913. (2) Answer held equivocal, 
evasive, and insufficient on demurrer. 


Covington v. Powell, 2 Metc. (Ky.) 
226, 
72. Pooley v. Buffalo, 124 N. Y. 


206, 26 NE 624; Remsen v. Wheeler, 
TL2VINGEY 685; 24 NE 704 [aff 4 NYS 
350 
2) Conclusiveness of former, 
judgment.— An assessment for a 
street improvement will not neces- 
sarily be declared void by the court 
of appeals, in a suit to recover back 
money collected under it, because the 
special term has declared it void in 
proceedings instituted by a stranger 
to the suit. Moore v. Albany, 98 N. 
yet 48916: 
Tripler v. New York, 17 NYS 
750 


74. Southern Pac. Co. v. Madera, 
69 Cal. Ax’ 652, 219° PVLO113 

75. Corby v. Detroit, 191 Mich. 
308, 158 NW 160. 

76, Corby v. Detroit, supra 

77. See supra § 3431. 

78. Spencer v. Los Angeles, 180 
103, 179 P 163. 

Manton v. Clarke, 45 R, I. 170, 
A 116 (sidewalk improve- 
ment). aro 


-80. Hast Saginaw, 41 


Louden vy. 


to the comptroller’ or council, and it 
appears that the claim with objec- 
tions to the assessment was not made 
to the proper officer, there is no prej- 
udicial error in an instruction that, 
after money paid on.an irregular as- 
sessment for street paving had been 
paid to the contractors, the city was 
not liable. Louden v. East Saginaw, 
41’ Mich. 18, 2 NW 182: 

81. Corby v. Detroit,/ 180 Mich. 
208, 146 NW 670. . 

82. Corby y. Detroit, supra, 

Interest generally see supra. §§ 
3391-3394. 


Penalties generally see infra §§ 
3436-3440. 

838. Spencer v. Los Angeles, 180 
Cal, £03, 279. P 163. 

84. Et. Smith Pav. Dist. No. v. 
tdi adi rha 144 Ark.-/550; 223 Ww 

85. Ft. Smith Pav. Dist. No. 5 v. 
Fernandez, supra. 

86. Ft. Smith Pav. Dist: No. 5 v. 
Fernandez, supra. 

87. Ft. Smith, Pav. Dist; No. 5 v. 


Fernandez, supra. 

[a] Persons who paid last assess- 
ment.—A deécree directing the refund 
to be made to the persons who: paid 
the last assessment is not improper 
where there was no surplus until the 
collection of that assessment was 
made and where, although it is prob- 
able that some property owners may 
pay their delinquent assessments 
after the rendition of the decree, the 
decree manifests a purpose to take 
care of such equities as may arise up 
to the time of the actual distribution 
of the fund. . Ft. Smith Pav. Dist. 


No. 5 v. Fernandez, 144 Ark, 550, 223 
SW. 24. 

gs. Ft. Smith Pav. Dist. No. 5 v. 
Fernandez, supra. 

s9. Ft. Smith’ Pav. Dist. No. 5 v. 
Fernandez, supra, 

90. Ft. Smith-Pav. Dist “No, 5 v. 


Fernandez, supra, 
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retain control of .the case until all equities are 
adjusted.®+ 

[§ 3436] f. Penalties for Nonpayment®*—(1) In 
General. A penalty for nonpayment of an assess- 
ment within a specified time is to be distinguished 
from interest on the assessment,®? it being a sum ex- 
acted both as a stimulant to prompt. payment®* and 
as compensation for possible injuries suffered by 
reason of delay in payment;®° and a particular sum 
may in fact be a penalty inflicted for default in 
payment, even though it is exacted under the guise 
of ‘‘interest’’®* or is misnamed ‘‘interest’’ in the 
statute or charter providing therefor.°* Such a pen- 
alty cannot be imposed by the city unless it is ex- 
pressly authorized by charter or statute;9* and a 
statutory provision allowing imposition of penalties 
for nonpayment of general taxes does not apply to 
special assessments,®® unless expressly made appli- 
cable thereto;! but by charter or statute a penalty 
is frequently provided in ‘the event of failure to 
make payment within a time specified,? and such a 
charter or statutory provision is upheld as constitu- 
tional,’ although it is to be strictly construed.* 

[§ 3437] (2) Accrual. An assessment cannot be- 
come delinquent in the sense that it is subject to 
penalty while its validity is being litigated in a 
mode authorized by statute. Some statutes are con- 
strued to make the penalty start running ipso facto 
upon failure to pay within a specified time,® regard- 
less of demand for payment;’ and under such a stat- 
ute the date when suit is brought to recover the 
assessment or penalty is not the time when the pen- 
alty attaches.8 However, under a charter provi- 
sion contemplating penal interest from demand, the 
institution of a suit may constitute a demand,® and 


the right to the penalty may accrue upon the filing 
91. Ft. Smith Pav, Dist. No. 5 v. 

Fernandez, supra. 
92. Cross references: 

Costs and attorney’s fees see infra 
§§ 3488, 3538. 


Bragg, 307 Ill. 


from 
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Pa. 357, 14 A 170. 
11; 188 .NEi 174 (ve- 
citing a statutory amendment so pro- 
viding, but holding it inapplicable to [a] 
an assessment levied before its pas- 


F§§ 3435-3439 


of a petition and the issuance of summons.'® To be 
sufficient under such a charter provision, a de- 
mand before suit must be a personal demand" upon — 
the proper person or persons;’* but a formal demand 
is dispensed with, or waived, by a declaration by the 
property owner to the holder of the tax bill that he 
will not pay the bill except at the end of a law 
suit.13 Where the month and year, but not the day, 
of the making of the demand are shown, the demand 
will be deemed to have been made on the last day 
of the month.14 The acerual of a penalty for non- 
payment of an assessment is not dependent upon the 
giving of notice by the county treasurer of the 
amount of taxes and the date of delinquency where 
the statute providing for such notice is construed 
to be inapplicable to the assessment in question.’ 

[§ 3438] (3) Basis of Computation. A statutory 
penalty of a specified percentage may’ and should be 
computed upon the amount of the assessment?® or 
the recovery therefor,'* exclusive of an attorney’s 
fee'® but without deduction of an award in favor 
of the property owner in condemnation proceed- 
ings.1® The fact that the greater portion of a spe- 
cial tax or assessment was paid before due does not 


. prevent the imposition of the penalty on the balance 


which was not paid within the time required by stat- 
ute.2° No penalty can attach for the nonpayment of 
installments which are excessive;*! but where an 
assessment was reduced and the property owner 
failed to tender the correct amount, he is subject to 
a statutory penalty on the amount which the court 
found he should pay.”” 

[§ 3439] (4) Who Entitled to.22 Where the con- 
tractor for the improvement is entitled to the as- 
sessment, he is also entitled to a penalty thereon,?* 


And see Peo. v.| Pav. Co. v. Peck, 186 Mo. 506, 85 SW 
387, decided under a charter provi- 
sion differently worded]. 

Demand has no bearing upon 
the right to enforce the penalty, ina 


Disposition of excess arising 
penalties see supra § 3433. 
Interest see supra §§ 3391-3394. 
93. Barber Asphalt. Pav. Co. v. 
Webster County, 143 Iowa 255, 121 
NW 1072; Boonville v. Stephens, 238 


Mo. 339, 141 SW 1111 [rev (A) 95 
SW 314]; Eyerman v. Blaksley, 78 
Mo. 145; \ Whitehead’ v. Mackey, 62 


Okl. 188, 163 P 124; Shultz v. Ritter- 
busch, 38 Okl. 478, 134 P 961. 

Interest see supra § 3391. 

94. Barber Asphalt Pav. Co. v. 
Webster County, 143 Iowa 255, 121 
NW 1072; Shultz v. Ritterbusch, 38 
Okl. 478, 134 P 961. 

95. Barber Asphalt Pav. Co. \Vv. 
Webster County, 1438 Iowa 255, 121 
NW 1072. 

96. Powell v. Allan, 70 Cal. A. 663, 
234 P 339; Powell v. os Angeles, 70 
Cal. A, 789, 234 P 345. 

97. Eyermann v. Stevens, 185 Mo. 
A. 168, 170 SW 330; St. Joseph v. 
Forsee, 110 Mo. A. 237, 84 SW 1138. 

[a] Increased interest is “penal 
interest.’—Eyermann v, Stevens, 185 
Mo. A. 168, 170 SW 330. 


98. Bucknall v. Story, 36 Cal. 67; 
Weber v. San Francisco, 1 Cal. 455; 
Power v. Detroit, 139’ Mich. 30, 102 


NW 288; State v. Norton, 63 Minn. 
497, 65 NW 935; Gallahar v. Whitley, 
(Tex. Civ. A.)' 190 SW. 757. 

99. Peo. v. Bragg, 307 Ill. 11, 138 
NE 174 (before amendment of stat- 
ute); Hosmer v. Hunt Drain. Dist., 
134 Ill, 317, 25 NE 747; Ankeny v. 
Henningson, 54 Iowa 29, 6 NW 65. 

1. Bothwell v. Millikan, 104. Ind. 
162, 2 NE 957, 3 NE 816; Beltzhoover 
Borough v. Maple, 130 Pa. 335, 18 A 
650; Smith v. Kingston Borough, 120 


sage). 

2. See charter and statutory pro- 
visions. 

3. Davis v. McDonald, 200 Ky. 828, 
831, 255 SW 838; Eyerman v. Blaks- 
ley, 78 Mo. 145; Whitehead v. Mackey, 
62 Okl. 188, 163 P 124; Shultz v, Rit- 
terbusch, 38 Okl, 478, 134 P 961. 

“Penalties for the non-payment 
when due of other taxes have always 
been upheld, and we see no reason for 
making any distinction in the case of 
a street improvement tax. It cannot 
be doubted that prompt payment is 
as essential in one case as in the 
other, and that:the imposition of a 
penalty will not only hasten pay- 
ment, but will operate as an induce- 
ment to lower bidding. As the pen- 
alty is for default in making pay- 
ment when required, and may be 
avoided by discharging the obliga- 
tion within the time allowed, we are 
unable to say that its imposition is 
in conflict with any provision of the 
federal or state Constitution.” Davis 
v. McDonald, supra. 

[a] Usury.—(1) As a penalty is 
not interest (see supra text and note 
93) (2) “the Constitution and the 
statutes upon the subject of usury do 
not apply” (Whitehead v. Mackey, 
62 Okl. 188, 190, 163 P 124). 

4 Eyermann vy. Stevens, 185 Mo. 
A. 168, 170 SW 3380. 

5. Barber Asphalt Pav, Co. v. Polk 
County Dist, Ct., 181 Iowa 1265, 163 
NW 214, 165 NW 345. 

6. St. Joseph v. Forsee, 115 Mo. A. 
510, 91 SW 445; Toledo v. Pratt, 4 Oh 
S&CP 38, 2 OhNP 304, 

7. St. Joseph v. Forsee, 115 Mo. A. 
510, 91 SW 445 [dist Barber Asphalt 


case falling within the purview of 
the statute. St. Joseph vy. Forsee, 
115 Mo, A, 510, 91 SW 445. 

8. Toledo v. Platt, 4 OhS&CP 28, 
2 OhNP 304. 

9. Barber Asphalt Pav. Co. v. 
Peck, 186 Mo. 506, 85 SW 387; Bam- 


brick v. Campbell, 37 Mo. A. 460. 
10. Bambrick vy. Campbell, supra. 
11. Perkinson vy. Schnaake, 108 

Mo. A. 255, 83 SW 3:01. 

12. Barber Asphalt. Pav.= Co, . v. 

Peck, 186 .Mo. .506}/ 85. ,S W387. 

13. Perkinson v. Schnaake, 108 


Mo, A. 255,.83 SW 301 
14. Perkinson y, Schnaake, supra. 
15. Whitehead vy. Mackey, 62 Okl. 
bot 124 
1 ake v. Los An eles, 164 Cal. 
705501302 Ped. : ey 
17. English v. Terr., 11 Ariz. 259, 
90 P 601, 11 Ariz. 87,89 P 501 [aft 
214 Uni Ss 48595 29 scr 658, 538 Le ed. 


1030], 

18. English vy. Terr., supra. 

19. Cake v. Los Angeles, 164 Cal. 
705, 1380 BP. 723, 

20. Davis v. McDonald, 200 Ky. 
828, 255 SW. 833. 
ee Pike v. Cummings, 36 Oh. St. 

22. Orr v. Mann, 208 Ky. 46, 270 
Sw 491, 

23. Rebate to property owners of 


excess arising from penalties see 
supra § 3433. 

24 Barber Asphalt Pav. Co. v. 
Webster County, 143 Iowa 255, 121 
NW 1072. 

[a] Reasons for rule.—The pen- 
alty is an incident of the tax or as- 
sessment, and passes with it. Also it 
is the contractor who is injured by 
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For later cases, developm nts and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3439-3451] 


and he may sue in his own name to recover it?> in 
a jurisdiction where it is provided by statute that 
an action to enforce the collection of an assessment 
may be brought in the name of either the city or of 
the contractor entitled thereto.26 In some jurisdic- 
tions it is held that the holder of a tax warrant or 
certificate is entitled to the penalty,2” regardless of 
whether or not all the interest due him has been col- 
lected ;"* and that, where neither the city nor war- 
rant holder is entitled to any part of the penalty, 
all of it must be paid into the county sinking fund 
as provided by statute.2® In other Jurisdictions it 
is held that the holder of a certificate issued in pay- 
ment of the improvement is entitled to the penalty 
where collection thereof has been made by the treas- 
urer,*° although not where collection is sought in a 
suit instituted by the certificate holder? A contrac- 
tor holding a special tax bill has been denied a pen- 
alty because of his failure to see to it that the 
person against whose interest he sought to enforce 
the lien was named in the bill as owner.®2 

[§ 3440] (5) Collection or Remission.?* 
alty may and should be collected in the same manner 
as the assessment,** and it may and should be in- 
eluded in the judgment,*° but sometimes where the 
judgment does not allow a penalty, and no excep- 
tion thereto is taken at the time, the. court refuses 
subsequently to amend the judement on motion so 
as to award a penalty.*® The city council is without 
power to remit penalties accrued on delinquent in- 
stallments of an assessment.37 Notwithstanding the 


the delay in payment. Barber As- 
phalt-Pav. Co. v. Webster County, 143 Ft, 
Iowa 255, 121 NW 1072. 
25. Peters v. Horn, 
273 SW 519. 
26. See infra § 3492. 


209 Ky. 688, 1. 
3586-3593. 
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The pen- . 


Restraining enforcement see supra 
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passage of void resolutions purporting to remit pen- 
alties, it is the duty of the proper officers, as pre- 
scribed by statute, to collect penalties,** and the 
city is not liable for their neglect, default, or mis- 
take in this respect.*® The fact that the property 
owner makes an assignment for the benefit of cred- 
itors does not prevent the taking of proceedings to 
collect the penalty.*° 

[§ 3441-3450] g. Disposition of Funds.*4 The 
proceeds of a special assessment must be applied 
as directed by law,‘? and where there are several 
improvements, a deficit in the fund for one cannot 
be made up from a surplus in the others,** although 
it may be provided that, where improvements have 
been first paid for under a general tax the money 
raised from assessments for such improvements may 
be used in making other improvements.** Some spe- 
cial statutes authorizing a diversion of funds col- 
lected by assessments have been held unconstitu- 
tional.*5 

[§ 3451] G. Enforcement of Assessments and Spe- 
cial Taxes*!—1. In General. The statutes? generally 
provide for the manner in which special assessments 
shall be enforced, and the procedure provided should 
be pursued.? But where the statutes fail to provide 
a remedy, any appropriate pommeny may be used,* 
as, for example, a suit in equity.® Notwithstanding 
the existence of a lien,® a municipal corporation 
may not without suit sell the land to pay the 
assessment,” unless authority to do so is delegated 


‘by statute.® 


eget [aff 49 N. J. L. 239, 12 A 770]. 
Smith Pav. Dist. No. 5 v. 
ise rare 142 Ark. 21, 217 SW 795. 
Personal actions see 


70 SW 293, 24 KyL 940; Covington v. 
Worthington, 88 Ky. 206, 10 SW 790, 
11 SW 10388. ‘ 
La.—Municipality No. 1 v. Millau- 
don, 12 La. Ann. 769. 
Mich.—Auditor-Gen. v. Maier, 95 


‘infra §§ 


27. Oklahoma County v. Close, 82 
Okl. 174, 198 P 845; Seymour vy. Okla- 
homa City, 38 Okl. 547, 134 P 45, 47 
LRANS 702. 

28. Oklahoma County v. Close, 82 
Okl. 174, 198 P 845. 

29. Oklahoma County v. Close, 
supra. 

30. Barber Asphalt Pav. Co. v. Web- 
ster County, 143 Iowa 255,121 NW 1072. 

31. Des Moines Brick Mfg. Co. v. 
Smith, 108 Iowa 307, 79 NW 77. 

32. St. Joseph v. Forsee, 110 Mo. 
A. 237, 84 SW 1138, 115 Mo. A. 510, 91 

- SW 445. 

33. Enforcement in suit by con- 
tractor or holder of certificate see 
supra § 3439. 

34. Bristol v. Chicago, 22 Ill. 587. 

35. Peo. v. Bragg, 307 Ill. 11, 138 
NE 174; Bristol v. Chicago, 22 Ill. 
587. And see Barber Asphalt Pav. 
Co. v. Ullman, 137 Mo. 543, 38 SW 
458 (holding, without discussion, in 
an action upon a special tax bill, that 
there was no error in allowing the 
recovery of a penalty expressly au- 
thorized by charter). 

36. Evans vy. Cincinnati, 7 Oh. Dec. 
(Reprint) 540, 3 CineLBul 856. 

37. Mackenzie v. Anadarko, 72 
Okl. 90, 178 P 483. 

38. Mackenzie v. Anadarko, supra. 

39. Mackenzie v. Anadarko, supra. 

40. Baker v. French, 18 Oh. Cir. 
Ct. 420, 10 Oh, Cir. Dec. 222. 

41. Cross references: 

Payment of contractor from fund 
raised by aSsessments see Supra 
§§ 2607-2609. 

Refund to property owner of excess 
or surplus funds see supra § 3438. 
42. Pottawatomie County v. Close, 

275 Fed. 608; New First Nat. Bank v. 

Linderman, 33 Ida. 704, 198 P 159; 

Peo. v. Chicago, 152 111. 546, 38 NE 744. 
43. Thayer v. Grand Rapids, 82 

Mich. 298, wt6 NW 228. 

44, Jellift v. Newark, 48 N. J. L. 101, 


§§ 3290-3334. 

Sale of land see infra §§ 3557-3583. 

2. Particular statutes see infra §§ 
3452-3455. 

3. Ariz.—English v. Terr., 11 Ariz. 
87, 89-9501: 

Cal.—Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962; Page v. W. W. Chase 
Co., 145 Cal. 578, 79 P 278; German 
Sav., ete., Soe. v. Ramish, 138 Cal. 
120, 69 P 89, 70 P 1067; Williams v. 


Mecartney, 69 Cal. 556, 11 P 186; 
Dyer y. Barstow, 53 Cal. 81; Dyer v 
Pixley, 44 Cal, 153. 

Ga.—Bacon v. Savannah, 86 Ga. 


301, 12 SE 580. 

Ida.—Blackwell v. Coeur d’Alene, 
13 Ida. 357, 90 P 353; McGilvery v. 
Lewiston, 13 Ida. 338, 90 P 348. 

Ill.— Peo. v. Patton, 223 Ill, 379, 79 
NE ‘51; Cummings v. Peo., 213 Ill. 
443, 72’ NB 1094; Dickey v. Peo., 213 
Tll. 51, 72 NE 791; Peo. v. Record, 212 
Ill. 62, 72 NE 7; Gage v. Peo., 205 Ill. 
547, 69 NE 80, 2138 Tll. 347, 410, 457, 
468, 72 NE 1062, 1084, 1099, 1108; 
Downey v. Peo., 205 I11.°230, 68 NE 
867; Murphy v. Peo., 120 Ill, 234, 11 
NE 202, 183 Ill, 185, 55 NE 678; Mar- 
tin v: Peo., 87 Ill. 524; 
Colby, 20 Tll. 614. 

Ind.—Shirk v. Hupp, 167 Ind. 509, 
78 NE 242, #9 NE 490; Ross v. Van 
Natta, 164 Ind. 557, 74 NE 10; Martin 
v. Wills, 157. Ind. 153, 60 NE 1021; 
Dowell v. Talbot Pav. Co., 138 Ind. 
675, 38 NE 389; Crowell v. Jaqua, 114 
Ind. 246, 15 NE 242; Palmer v. 
Stumph, 29 Ind, 329; Flournoy v. Jef- 
fersonville, 17 Ind. 169, 79 AmD 468; 
City Bond Co. v. Wells, 34 Ind. A. 
675, 73’ NE 713; City, Bond Co. 'v. 
Bruner, 34 Ind, "A. 659, 73 NE Yi 
Phillips vy. Jollisaint, 7 Ind. A. 458, 
34 NE 6538, 847. 

Ky.—Nell v. Power, 107 SW 694, 32 
KylL 952; Cabell v. Henderson, 88 SW 
1095, 28 Kyl 89; Gaertner v. Louis- 
ville Artificial Stone Co., 114 Ky. 160, 


Chicago v. 


Mich. 127, 54 NW 640. 

Minn.—Rogers v. Heyderstaedt, 65 
Minn. 229, 68 NW 8; McComb v. Bell, 
2 Minn. 295. 

Mo.—St. Louis v. Brinckwirth, 204 
Mo. 280, 102 SW 1091; Barber Asphalt 
Pav. Co. v. Kiene, 99 Mo. A. 528, 74 
SW 872; Excelsior Springs v. Henry, 
99 Mo. ‘A. 450, 73 SW 944; Syenite 
Granite Co. v. Bobb, 37 Mo. A. 483. 

N. J.—Bowyer v. ‘Camden, 50 N:_ J. 
L. 87, 11 A 137; State v. Trenton, 38 
IN. Ji Eai6'4: 

N. Y.—Rochester yv. Rochester R. 
Co., 109 App. Div. 638, 96 NYS 152. 

Oh.—Makley v. Whitmore, 61 Oh. 
St. 587, 56 NE 461; Gest v. Cincinnati, 
26 Oh. St. 275, 

Or.—Elliott v. Portland, 87 Or. 47, 
169 P 504; West v. Scott-McClure 
Land Co., 84 Or. 296, 164 P 554. 

Pa,—Council v. Moyamensing, 2 Pa. 


224: Philadelphia v. Juvenal, 5 Pa. 
Dist. 631; Philadelphia v. Dobbins, 5 
Pa. “Dist/n207) 18" Pa. +o.) 68%: Inere 


Titusville St., 3 Pa. Dist...752. 
Tex.—Bordages v. Higgins, 1 Tex. 

Civ. A. 43, 19 SW 446, 20 SW 184, 726. 
Wash. —wWright Vv. Jessup, 44 Wash. 

618, 87 P 930; Krutz v. Gardner, 18 


Wash. 332, 51 PP. 397, 
Wis.—State v. Hobe, 106 Wis. 411, 
82 NW 336. 


4 New Haven v. Fair Haven, etc., 
R. Co., 38 Conn. 422, 9 AmR 399. 

5. Huff v. Jacksonville, 39 Fila. 1, 
21S 776; Merriam v. Moody, 25 lowa 
163; McInerny v. Reed, 23 Iowa 410; 
Paine v. Spratley, 5 Kan. 525; ‘Allen 
v. Galveston, 51 Tex. 302. 

6. Lien for assessment see supra 
§§ 3395-8417. 

7. Merriam v. Moody, 25 Iowa 163; 
MclInerny v. Reed, 23 Iowa 410; Leav- 
enworth v. Laing, 6 Kan. 274: Paine 


v. Spratley, 5 Kan. 525; Sharpe v. 
Speir, 4 Hill (N. one 76; Allen vy. Gal- 
veston, 51 Tex. 


02, 
8. See infra ss 3470-3489. 


*By SAMUEL Boyp DarbLiIne (§§ 3451-3596). 
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Nature of proceedings. The authority for pro- 
ceedings for the enforcement of assessments is based 
upon the taxing power of the state,® and in general 
the same principles apply as in the case of enforce- 
ment of ordinary tax liens.t° The proceedings are 
usually regarded as in rem,! distinguishable from, 
and superior in force to, proceedings designed merely 
to reach the title or interest of some person in the 
land.'2. In some jurisdictions, however, a personal 
action 1s permitted.1* In jurisdictions where a per- 
sonal judgment cannot be had but which do provide 
for collection of the assessment in equity, it is held 
that such procedure is directed exclusively to the 
manner of enforcing the lien. 

Due process of law. An enforcement of the pay- 
ment of a special assessment for a publie improve- 
ment is not a deprivation of property without due 
process of law, although no notice is given prior to 
the proceeding to enforce such assessment provided 
such proceeding is a judicial proceeding and due 
notice thereof is given to the owner of the property 
with full opportunity to be heard.'® 

Compelling collection. It is the duty of a city 
which has obligated itself to pay for an improve- 
ment out of its general funds to replenish those 
funds by enforcement of the assessment against the 
lands specially benefited,t® and a city may be com- 
pelled to enforee such assessment upon the peti- 
tion of a general taxpayer.17 

Land of insane owner. A court of equity may 
enforce an assessment against the land of an insane 


MUNICIPAL CORPORATIONS 


[§§ 3451-3452 


person independent of statutes providing for the 
sale of land belonging to such personst® and with- 
out regard to whether the interests of the lunatic 
required the sale.?® 

Compromise. In the absence of some express 
statutory or constitutional restriction, a city may 
compromise a suit for the collection of an assess- 
ment.?° 

[§ 3452] 2. Statutory Provisions—a. In General. 
Statutes governing the collection of general taxes 
are not applicable to special assessments,?? unless, — 
as frequently occurs, the statute relative to special 
assessments makes them so.?? Some statutes ex- 
pressly provide that the lien of the assessment may 
be foreclosed in the same manner as a mortgage is 
foreclosed.2?. Others provide a remedy by scire 
facias,?4 or by summary proceedings,”° or by actions 
at law,?® or in equity.?’ 

A strict compliance with the terms of the stat- 
ute applicable is necessary,** and a failure to follow 
the prescribed procedure makes the assessment un- 
enforceable.?9 

Construction. An enforcement statute is con- 
strued strictly in favor of defendant.*° It has been 
held, however, that a statute applicable to. cities of 
a stated population is applicable to a board with 
jurisdiction over territory having a population of 
the required size.** 

Amendment and repeal. A particular method of 
enforcement based on an earlier statute may be 
modified by amendment** or lost by repeal,** but 


9. Los Angeles Olive Growers’ As-|on the property. Robinson v. Levy, 24 See infra §§ 3544-3556. 
soc. v. Pozzi, 167 Cal. 454, 140 P 581;] 217 Mo, 498, 117 SW 577. 25. See infra §§ 3470-3489, 
Wilson v. Medford, 107 Or. 624, 215 12. Carstens v. Seattle, 84 Wash. 26. See infra §§ 3490-3543. 
P 184. 88, 106, 146 P 381, AnnCasi917A 1070, 27. See infra §§ 3490-3543. 

[a]. The power of a city to sell| 88 Wash. 632, 153 P 1080.° 28. U. S.—Lyon v. Alley, 130 U: S. 


land for a delinquent assessment may 
be implied from its power to tax. 
Wilson v. Medford, 107 Or. 624, 215 
P 184. 

10. Los Angeles Olive Growers’ 
eee v. Pozzi, 167 Cal. 454, 140 P 
5 

Application of general tax statutes 
see infra § 3452 

11. Ala.—Decatur v. Southern R. 
Co., 187 Ala. 364, 65 S 536. 

Ga.—Norman v. Moultrie, 157 Ga. 
388, 121 SE 391. 

Ill.—Hoover v. Peo., 171 Ill. 182, 49 
NE 367; Peo. v. Green, 158 Bll. 594, 42 
NE 168. 

Ky.—Jackson v. McHargue, 139 Ky. 
739, 106 SW 871, 32 KyL 564; Orth v. 
Park, 117 Ky. 779, 79 SW 206, 80 SW 
1108, 81 SW 251, 25 KyL 1910, 26 


Kyl 184, 342; Southgate Vv. Regen- 
thal, 13 Ky. Op. 921; Guthrie v. 
Stevens, 5 Ky. Op. 360. 


La.—Clade vy. La Salle Realty Co., 
144 La. 989, 81 S 598; Rosetta Gravel- 


Ravs. ete.) “Co. av. Jollisaint, bi La. 
Ann, 804, 25 S 477. 
Joseph, 237 Mo. 


Mo.—Connors vy. 

612, 141 SW 638; Clinton v. Henry 
County, 115 Mo. 557, 22 SW 494, 37 
AmSR 415; Granite Bituminous Pav. 
Co, v. Parkview Realty, etc., Co., 168 
Mo. A. 468, 151 SW 479 [court of ap- 
peals case remanded 270 Mo, 698, 196 
SW 1142]. But see Jaicks v. Sullivan, 
i128 Mo. 177, 30 SW 890 (holding that 
a proceeding to enforce a lien for 
street paving against an abutting lot, 
under Kansas City Charter [L. (1875) 
p 252 art 8 § 4], providing that only 
the right and title of parties shall be 
affected thereby, or by a proceeding 
therein, is not a proceeding strictly 
in rem). 

Pa.—Salter v. Reed, 15 Pa. 260; 
Huntingdon v. Dorris, 78 Pa. Super. 
469; Philadelphia. v. Juvenal, 5 Pa. 
Dist..631, 

[a] A judgment is not personal 
because of a recital that defendant is 
indebted to the city, if it directs levy 


“There is a marked distinction be- 
tween a private lien, which of neces- 
sity can only reach the title or in- 
terest of some person in land, and a 
lien upon the land apart from such 
interest. Proceedings to enforce the 
former are often loosely referred to 
as proceedings in rem, but they are 
not and cannot be purely in rem such 
as proceedings to enforce the latter 
may be if so authorized by statute. 

. . A mortgage lien is manifestly of 
this nature, for, of course, a mort- 
gagor cannot create a lien superior to 
his own title or interest in the land. 
Vastly superior in force in this re- 
gard is the sovereign power of tax- 
ation as exercised in the creation of 
this assessment lien.” Carstens v. 
Seattle, supra. 

13. See infra § 3586. 

14. Grenada v. Grenada County, 
115 Miss. 831, 76 S 682. 

15. Anderson v. Ocala, 83 Fla, 344, 
91 S 182. 

16. State v. Ely, 129 Minn. 40, 151 
NW 545, AnnCas1916B 189, 

17. State v. Ely, supra. 

18. Barron v. Lexington, 105 SW 
396, 32 Kyl 92. 

19. Barron v, Lexington, supra. 

20. Farnham v. Lincoln, 75 Nebr. 
502, 106 NW 666. 

21. Chicago v. Colby, 20 Ill, 614; 
Murphy v. Peo., 129 Ill. A. 533; Bow- 
yer v. Camden, 50 N. J. L. 87, OT A: 
137; Sharpe v. Speir, 4 Hill (N. Xe) 
76; "Allen vy. Galveston, 51 Tex. 302; 
Bordages v. Higgins, 1 Tex. Civ. A: 
43,19 SW 446, 20 SW 184, 726. 

22. See infra § 3469, 

23. Waterbury v. Schmitz, 58 
Conn. 522, 20 A 606; —_New Haven v. 
Fair Haven, ete., R. Co., 38 Conn. 422, 
9 AmR 899; Norwich v. Hubbard, 22 
Conn. 587; Cleveland, etc., R. Co. v. 
Edward C. Jones Co., 20 Ind, A. 87, 50 
NE 319; Bozarth v, "McGillicuddy, 19 
Ind. A. 26, 47 NE . 397, NE 
yt New ‘York. v. Colgate, 12 N. Y.. 


177, 9 SCt 480, 32 L. ed. 899. 

Cal.—Peo. v, Reay, 52 Cal. -423; 
Creigton v. Manson, 27 Cal. 613. 

Ill.—Peo. v. Patton, 223 Ill. 379, 79 
NE 51; Doremus y. Peo., 173 Ill. 63, 
50 NE 686; McChesney v. Peo., 171 
Ill. 267, 49 NE 491; Hoover v. Peo., 
171 Ill. 182, 49 NE 367; Chicago v. 
Wright, 32 Ill. 192. 


yan daeore v. Brackett, 89 Ind. 
Mo.—Hinerman v. Williams, 205 
Mo. A. 364, 224 SW 1017; Security 


aga Trust Co. v. Donnell, 81 Mo, A. 


Y.—Staples v. Fairchild, 3 N. Y.. 
41. 
er ree v. Philadelphia, 60 Pa. 


29. Carr v. Kissimmee, 80 Fla. 759, 
86 S 699. 

30. Stokes v. Watkinson, 189 Cal. 
79, 207 P 689; Jeffery v. Smith, 63 Or. 
514, 128 P 829. 

[a] Reason for rule.—‘‘Whenever 
the title to property is undertaken to 
be divested by proceedings in in- 
vitum, the statute authorizing the 
deraignment is usually construed 
strictly.” Jeffery v. Smith, 63 Or. © 
514, 519, 128. P 822. 

31. Peo. v. Kesner, 321 Ill, 230, 151 
NE 481. 

32. St. i orve v. Locke, 73 W. Va. 
30, 80 SE 84 

33. eres v. Rogers, 29 Ga, A. 
62, 113 SE 230. 

[a] Right to issne execution.— 
Any right the city of Atlanta had to 
issue an execution for a street im- 
provement assessment based on the 
law existing prior to 1919 was di- 
vested by Acts (1919) p 821, provid- 
ing for a lien from the date of the 
entry of. completion of the work, and 
expressly repealing all provisions 
providing a lien from the date of the 
beginning of the work or of the in- 
troduction of the ordinance or hae 
lution. Buchman y. POR ET 29 Oey & 
62, 113 SE .230,... 


ox 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 38452-3454} 


provisions not within the terms of the later repeal- 
ing act are not affected thereby;?* and where cer- 
tain provisions of the former act are reénacted in 
the later statute, there is no repeal of those provi- 
sions, even though the later in form repeals the 


earlier act.25 


[§ 3453] b. Validity.%¢ 


34. Lanham, etc., Co. v. Rome, 136 
Ga. 398, 71 SE 770; Rayne v. Harrel, 
119 La. 652, 44 S 330. 

[a] Effect of city law repeal on 
town law.—Act (1904) p 295 No. 131, 
repealing Act (1898) p 239 No, 136 
§ 34 relating to.the manner of carry- 
ing to execution the power conferred 
to collect taxes for Special assess- 
ment for payment of sidewalks con- 
structed, does not repeal § 15 par 19 
of such former act, authorizing the 
construction of sidewalks and the 
collection of taxes of special assess- 
ment for payment of same, the repeal 
being especially limited to cities and 
not to smaller towns. Rayne y. Har- 
rel, 119 La. 652, 44 S 330. 

35. Lanham, etc., Co. v. Rome, 136 
Ga. 398, 403, 71 SE 770. 

“Tt has been said, that, as a gen- 
eral rule, the repeal of a _ statute 
withovt any reservation takes away 
all remedies given by the repealed 
statute. But where a new statute is 
a substantial re-enactment of an old 
one, and expressly recognizes and 
makes provision in regard to rights 
and remedies which accrued under it, 
the general rule is not applicable.” 
Lanham, ete., Co. v. Rome, supra. 

fa]. Continuance of right to col- 
lect-—While Acts (1907) p 897, and 
Acts (1908). p 904, amending the ‘char- 
ter of the city of Rome were repealed 
by Acts (1909) p 1255, yet since the 
act of 1909 covered the subject mat- 
ter of the two former acts, and sub- 
stantially reénacted their provisions, 
and expressly referred to executions 
issued, under the act of 1907, to col- 
lect assessments for street improve- 
ments, and declared that all the 
rights, powers, titles, property, ease- 
ments, and hereditaments then be- 
longing to the city of Rome should 
be vested in it under its new charter, 
the right of the city to collect execu- 
tions issued under the act of 1907 
was not taken away by the repeal. 


Lanham, etc., Co. v. Rome, 136 Ga. 
398, 71,,SE_ 770. 

36. Constitutionality of statute 
creating personal liability see infra 
§ 3586. 

37. See cases infra this note; and 


notes 38-43. 

[a] Prescribing rule of evidence. 
—(1) A statute providing that the 
warrant, assessment and diagram 
with affidavit of nonpayment shall 
constitute prima facie evidence of the 
right to recover on the assessment 
warrant is valid. Ainsworth v. Ari- 
zona Asphalt Pav. Go., 18 Ariz, 242, 
158 P 428. (2) Prima facie case see 
infra § 3481. 

38. See cases infra this note. 

{a] Hearing.—(1) A statute au- 
thorizing summary proceedings for 
the sale of the land without further 
hearing upon the validity of the spe- 
cial assessment lien is not a depriva- 
tion of property without due process 
of law. Carstens v. Seattle, 84 Wash, 
88, 146 P 381, AnnCasi917A_ 1070, 88 
Wash, 632, 153 P1080. (2) Summary 
judgment or order of sale see infra 
§§ 3470-3489. 

[b] Costs and attorney’s fees.— 
(1) A statute providing for the impo- 
sition of costs and attorney’s fees 
as a penalty for nonpayment of the 
assessment is not a violation of the 
constitutional guaranty of due proc- 
ess of law. Engebretsen v. Gay, 158 
Cal. 30, 109 P 880, 28 LRANS 1062, 
AnnCasi912A 690; "Wlmendorf v. San 


The validity of statutes 
relating to the enforcement of assessments has been 
quite generally sustained,®’ particular statutes hav- 
ing been held not to constitute a deprivation of 
property without due process of law,*® or a denial 
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Antonio, (Tex. Civ. A.) 223 SW 631; 
Sullivan v. Roach-Manigan Pav. Co., 
(Tex. Civ. A.) 220 SW 444; Keller v. 
Western Pav. Co., (Tex. Civ. A.) 218 
SW 1077. (2) A statute providing 
that attorney's fees shall not exceed 
the amount of the assessment is not 
a violation of the constitutional guar- 
anty of due process of law. Pitts- 
burgh, ete., R. Co. v. Schmuck, 181 
Ind. 323, 103 NE 325. (8) Costs and 
attorney’s fees see infra § 3488. 

39. See cases infra this note. 

[a] Deposit of assessment due.— 
A statutory provision, requiring as a 
condition precedent to the bringing: of 
an action to enjoin the collection of a 
special assessment that the amount 
of the assessment be deposited with 
the proper officer, does not constitute 
a denial of the equal protection of the 
laws. Wisconsin Real Est. Co. v. Mil- 
waukee, 151 Wis, 198, 138 NW 642. 

[b] Attorney’s fees.—A statute 
providing that attorney’s fees shall 
not exceed the amount of the assess- 
ment is not a violation of the consti- 
tutional guaranty of equal Ne 
tion of the laws. Pittsburgh, etc., R. 
vias Schmuck, 181 Ind. 323, 103 NE 

40. See case infra this note. 

[a] Special remedies.—Provisions 
in a charter framed by the city itself, 
under constitutional authority to do 
so, authorizing special remedies but 
not making them exclusive of reme- 
dies provided by the constitution or 
general statute, do not violate the 
constitutional provision limiting the 
authority of the city in this respect. 
Missouri, ‘etc:, R.° Co. ys) Tulsa, 113 
Okl. 21, 238 P 452. 

41. See cases infra this note, 

[a] Charter in conformity with 
general statute.— A constitutional 
provision that charters must be in 
conformity to the constitution and 
general statutes is not violated by a 
provision in a special city charter 
fixing the duration of an assessment 
lien to a ten-year period from the 
entry of the judgment of confirma- 
tion, where a provision of the general 
statute limits the lien of personal 
judgments to three years, the assess- 
ment lien being a lien of a judgment 
in rem. Schwab vy. St. Louis, 310 Mo. 
116, 274 Sw 1058. 

[b] Officer to enforce.—A consti- 
tutional provision that a sale of land 
for taxes and assessments shall be 
made by an officer authorized to re- 
ceive payments of taxes is not vio- 
lated by a statute authorizing the be- 
ginning of proceedings for the sale of 
land by persons other than the officer 
designated in the constitution. Down- 


ers Grove vy. Glos, 307 Ill. 298, 138 
NE 594. 
42. See cases infra this note. 


[a] Title of act.—An act, by titte 
relating to local improvements, 
amending an act by title relating to 
local assessments and improvements, 
does not violate the constitutional in- 
hibition against titles of acts em- 
bracing more than one subject. Per- 
kins v. Kennewick, (Wash.) 254 P 
458; Holzman v. Spokane, 91 Wash. 
418, 157 P 1086. 

[b] Duration of assessment lien. 
—The provision of the state consti- 
tution which inhibits the general as- 
sembly from passing any local or 
special law relating to the enforce- 
ment of judgments is not violated by 
a provision in a special city charter 
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of the equal protection of the laws,®® or as being 
within the terms of an express constitutional au- 
thorization,*® or as not violating an express consti- 
tutional limitation*! or inhibition.*? 
enforcement statute which’ 


However, an 


is discriminatory is 


[§ 3454] c. Exclusive or Concurrent Remedies. 
As a general rule a statute or charter providing a 
specific method for the enforcement of assessments 
is held to supersede all other methods,*4# and where 
the statute provides that they shall be collected as 


fixing the duration of an assessment 
lien to a ten-year period from the 
entry of the judgment of confirma- 
tion, the constitutional jnhibition not 
relating to liens, whether of benefit 
assessments or otherwise, but only 
to the enforcement of judgments. 
Schwab v. St. Louis, 310 Mo. 116, 274 
SW 1058. 

43. See caSe infra this note. 

[a] BRemedies.—A provision’ that 
assessments may be collected as 
against different citizens by different 
processes is unconstitutional. Mc- 
Comb v. Bell, 2 Minn. 295. 

44. Cal. — Brady v. Burke, 90 Cal. 
AG 2 Bs oo. 

Ill.— Illinois Cent. R. Co. v. East 
Lake Fork Drainage Dist., 129 Ill. 
417, 21 NE 925; Chicago v. Colby, 20 
Til. 614. 

Ind.—State v. Attna L. Ins. Co., 117. 
Ind. 251, 20 NE 144. 

La.—Municipality No. 1 v. Millau- 
don, 12 La. Ann. 769. 

Mass. —West Roxbury v. Minot, 114 
Mass. 546; Roxbury v. Nickerson, 114 
Mass. 544. 

Mo.—Kansas City v. Field, 285 Mo. 
253, 226 SW 27; Clinton v. Henry 
County, 115 Mo. "557, 22 SW 494, 37 
AmSR 415; Higgins v. Ausmuss, 77 
Mo. 351; Louisiana v. Miller, 66 Mo. 
467; Siebert v. Copp, 62 Mo. 182; St. 


Louis v. Bressler, 56 Mo. 350; Carlin 
|v. Cavender, 56 Mo. 286; Moberly v. 
Wight, 19 Mo. A. 269. 


N. Y.—Little Falls v. Cobb, 80 Hun 
20, 29 NYS 855. 

Oh.—Deatrick. v. Defiance; 1 Oh. 
Cir. Ct. 340, 1 Oh. Cir. Dec. 189; Horn 
Vv. Columbus, 1 On} Cir. Cth 337, 1 Oh. 


' Cir. Dee. 187. 


Okl.—Sapulpa v. Land, 219 P 117. 

Pa.—Philadelphia v. Merklee, 159 
Pa. 515, 28 A 360; Scott Tp. v. Davis, 
77 Pa. Super. 352; In re Titusville St., 
38 Pa. Dist..752; Uniontown Borough 
v. Hogsett, 43 Pa. Co. 97; Dougherty 
PARR tee ate 3 Borough, 5 Pa. Co. 
Tex.—Bordages vy. Higgins, 1 Tex. 
Civ. A. 43, 19 SW 446, 20 SW 184, 726. 
See Bonham Vv. Preston, (Civ. A.) 22 
SW 756 (construing ordinance so that 
it will conform to the statutory re- 
quirements). 

[a] The confirmation of the tables 
of assessment against property own- 
ers for their share of the benefit con- 
ferred by opening and improving 
streets will not authorize the ordi- 
nary writ of fieri facias to be issued 
against the party assessed. Munici- 
panty No. 1 v. Millaudon, 12 La, Ann, 


[b] Street improvements.—(1) A 
charter, in declaring how recovery 
for the expense of street improve- 


ments named therein may be enforced 
by action against the owners and oc- 
cupants of adjacent lots who fail to 
do the work, is exclusive, and cannot 
be enforced in any other manner, or 
by any other punishment, as by mak+ 
ing such failure a misdemeanor. Mo- 
berly v. Wight, 19 Mo. A. 269. (2) 
Comp. St. (1921) §§ 9730-9749 pro- 
vides a comprehensive system for 
collection of delinquent taxes on 
realty by sale by the county treas- 
urer, and such method is exclusive ag 
to special assessment for street im- 
provement, and foreclosure in the 


district court is unauthorized. Sa: 
pulpa v. Land, (Okl.) 219 P 117. (3) 
Act June 4, 1901 (P. E.p 364) § 10; 


as amended by Act May 1, 1907 (P. L. 


820 [44 C.J.] 
provided by ordinance,*® the remedy provided by 
ordinance is exclusive.*® But under some statutes** 
choice of remedies is permitted,*® and where the con- 
tractor has such choice under the statute, he may 
avail himself of it, even though the city council in 
its order of assessment provides only a single rem- 
edy.4? Where the statute authorizes a city to 
certify assessments to the county auditor for col- 
lection, it may still proceed itself to collect them,°° 
and this is the rule, even though the statute stipu- 
lates that the certification shall be made at a certain 
time, where the statute is construed as directory 
merely.°? As between remedies prescribed by a gen- 
eral statute and special remedies provided by the 
city council, the general statute is exclusive where 
the city charter refers to the general statute as 
controlling and offers no other remedies.°? But in 
the absence of charter requirements and exclusive 
provisions in the general statute, a special remedy 
offered by the city council is available, provided 
the latter is not made exclusive of the statutory 
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[§ 3455] d. Retroactive Effect.° An enforcement 
statute applies to all improvements and _ assess- 
ments subsequently made and falling within its 
secope.©> It may apply to improvements previously 
made for which an assessment was made after the 
enactment of the statute,°° or it may even apply 
to assessments made before its enactment, if a leg- 
islative intent to that effect is clearly expressed,” 
as, for example, in the case of a statute enacted 
expressly for. the purpose of curing defects in an 
earlier assessment,°® and may be held to afford a 
remedy to the city even after suit brought to re- 
cover taxes paid under protest,°® or to furnish a 
remedy for the enforcement of an assessment where 
before no remedy existed,®° or change the remedy,** 
or extend the limitations thereon.®? Such statutes 
are constitutional, even though their effect is to 
revive a remedy which, under the terms of an earlier 
statute, had been entirely lost.°* But an act chang- 
ing the manner of enforcing assessments will not, 
in the absence of clear expression,®* apply to assess- 


remedies.°? 


p 130), and Act June 20, 1911 (P. L. 
p 1076; St. [1920] §§ 15876-15886), 
shows 4a fixed legislative purpose to 
require municipal claims for street 
improvements to be collected by lien 
and scire facias. Scott Tp. v. Davis, 
77 Pa. Super. 352. 

45. See statutory provisions. 

46. Dubuque v. Harrison, 34 Iowa 
163; St. Louis v. Brinckwirth, 204 Mo. 
280, 102 SW 1091. 

47. See statutory provisions. 

48. Martin v. Wills, 157 Ind, 153, 
60 NE 1021; Wilson v., edford, 107 
Or. 624, 215 P 184; Pittsburg v. Fay, 
8 Pa. Super. 269, 43 WklyNC 78; In 
re Harding St. Sewer, 31 PittsbLegJ 
NS. (Pa.) .147; St. Marys v. Locke, 73 
W. Va. 30, 80 SE 841. 

[a] Foreclosure or precept. — 
Where assessments have been levied 
on abutting property for expense of 
street improvements, under the act 
of 1899, known as the “Barrett Law,” 
the assessments may be collected by 
a foreclosure of the lien and sale of 
the property, as provided in Burns 
Rey. St. (1894) § 4294 (Horner Rev. 
St. [1897] § 6777), as well as by 
precept issued by order of the city 
council, as provided in Burns Rev. St. 
[1894] § 4298. Martin v. Wills, 157 
Ind, 153, 60 NE 1021. ~ 

[b] Assumpsit or foreclosure.—A 
municipal claim may be collected by 
assumpsit as well as enforced by a 
lien against the property affected. 
Pittsburg v. Fay, 8 Pa. Super. 269, 
43 WklyNC 78. 

[c] Mandamus or other remedy.— 
A special municipal assessment 
against school property may be en- 
forced by a mandamus execution: or 
other remedy, since the levari facias 
is not the only writ which may be 
sued to collect a municipal assess- 
ment. In re Harding St. Sewer, 31 
PittsbLegJNS (Pa.) 147. 

[d] Foreclosure or sale under 
charter.—The lien of an assessment 
may be enforced by an ordinary suit 
in equity for foreclosure, or by sell- 
ing the land and executing a deed, as 
authorized by Medford City Charter 
ec 14 §§ 147, 148, any procedure which 
does not impose new duties on state 
courts or direct and control state in- 
strumentalities and will adequately 
furnish due process of law being suf- 
ficient. Wilson v. Medford, 107 Or. 
624, 215 P 184. 

49. Shirk v. Hupp, 167 Ind. 509, 78 
NE 242, 79 NE 490. 

[a] Foreclosure or sale of land as 
delingquent.—A contractor construct- 
ing a street‘'improvement may choose 
between the remedies given by Acts 
(1901) p 537 c 231 § 6, providing that 
delinquent assessments for benefits 


ments levied before 


shall be collected in the same manner 
that delinquent taxes are collected, or 
by a foreclosure of the lien, although 
the council in its order of assessment 
has provided that it should be col- 
lected as taxes are collected. Shirk 
v. Hupp, 167 Ind. 509, 78 NE 242, 79 
NE 490. 

50. Talcott v. Noel, 107 Iowa 470, 
78 NW 39. 

[a] Collection by city or county. 
—Under Code (1873) § 481 authoriz- 
ing a city to certify assessments to 
the county auditor for collection, 
such action is discretionary, since, 
under § 478, the city may proceed at 
law or in its own name, or that of 
any person to whom payment is di- 
rected to be made, to enforce collec- 
tion. Talcott v. Noel, 107 Iowa 470, 
78 NW 39. 

51. Guardian Sav., ete. Co. 
Cleveland, 28 O. C. A. "265, 269. 

“Municipalities are very much a 
law unto themselves. They have the 
power to levy an assessment and the 
power to collect the same wholly in- 
dependent of the county auditor and 
county treasurer’s offices. From the 
very nature of things their action 
with regard to certification is a sort 
of private matter. It does not con- 
cern us much as to just what agen- 
cies the city uses to collect a valid 
assessment, but the Legislature of 
the state did see fit to legislate upon 
this subject. In a way it tendered to 
the cities of the state the services of 
the county auditor and _ treasurer. 
Some municipalities accept these 
services fully as is apparently done 
by the city of Cleveland; some do not. 
We are informed that Cincinnati, for 
instance, collects its own assessments 
through the city treasurer, and only 
certifies to the county auditor such 
installments of the assessments as 
are delinquent, There is no doubt 
but that it does not need to certify 
even these delinquent installments 
for the same may be collected by suit 
at law just the same as any other 
debt. With this simple understand- 
ing of the matter in our minds it be- 
comes apparent that the _ statutes 
with regard to certification are per- 
missive merely. At most only direc- 
tory.” Guardian Sav., etc, Co. v. 
Cleveland, supra, 

52. Sapulpa v. Land, 101 Okl. 22, 
223 P 640. 

[a] General statute controlling 
ordinance.—Although the charter of 
a city may provide for a lien on prop- 
erty assessed for local improvements, 
the legislative body of the city may 
not provide for the creation of such 
lien and for methods of enforcement 
different from those provided by gen- 


its passage.®° Where the 


eral law of the state, in the absence 
of authorization by, and contrary to, 
the provisions of the city charter, 
and, where a charter provides that 
the collection of delinquent assess- 
ment shall be in accordance with the 
laws of the state, the legislative body 
cannot provide for the enforcement 
of a special assessment by foreclo- 
sure in the district court. Hintiruee Vv. 
Land, 101 Okl, 22, 223 P 64 

53. Missouri, ete., R. Co. Vv. Tulsa, 
113 Okl. 21, 238 P 452. 
eene Constitutionality 

55. Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962. 

56. Georgia R., Co. 


See supra § 


etc., v. De- 


ecatur, 29 Ga, A, 653, 116 SE 645. 
57. Colby v. Medford, 85 Or. 485, 
167 P 487; Bast McKeesport. v. 


Thomas Park, 81 Pa. Super. 604. 

[a] Purchase by city.—It is com- 
petent to authorize a city to purchase 
land, in the absence of bidders at 
sale, for delinquent assessment, al- 
though the legislation conferring the 
authority is enacted after an assess- 
ment is made and before the sale. 
es v. Medford, 85 Or, 485, 167 P 
. 58. East McKeesport v. Thomas 
Park, 81 Pa. Super. 604. 

59. Dittoe v. Davenport, 74 Iowa 
66, 36 NW- 895. 


Jane) Council v. Moyamensing, 2 Pa. 
61. Fehl v. Medford, 107 Or. 478, 


215 P 180. 

62. Gubbins ah Harrington, 48 Ind. 
A. 488, 96 NE 3 

[a] Notice ie delinquency. — A 
statute extending the notice of de- 
linquency from ten to fifteen days 
does not substantially affect the rem- 
edy, and is valid even though retro- 
active. Gubbins v. Harrington, 48 
Ind. A. 488, 96 NE 31. 

63. Towanda - Borough vy. Fell, 69 
Pa, Super. 468. 

64, Gage v. Peo., 219 Ill. 424, 76 
NE 583; Cummings v. Peo., 213 Tl. 
443, 72 "NE 1094; Dowell vy. Talbot 
Pay. Co.,, 138 Ind, 675, 38 NE 389; 
Flournoy v. Jeffersonville, Terns 
nl eS ear Seige 468; Bartlett v. Trenton, 
BRUNT eae 64. 

65. at _—Dyer v. geht ne 4 53 Cal. 
81; Dyer v. Pixley, 44 Cal. 153. 

il. —Cummings y. Peo., 213 Ill, 443, 
72 NE 1094; Murphy vy. Peo., 120 m1 
234, 11 NE 202. 

Ind.—Phillips v. Jollisaint, 7 Ind. 
A. 458, 34 NE 653, 847. 

Mich. —Detroit v, Weber, 158 Mich. 
590, 128 NW 36. 
aout? Fowler v. St. Joseph, 37 Mo. 

Pa.—Allentown v. Roth, 231 Pa. 
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amendatory statute affects the rights of the parties 
as well as remedies, it will be construed, if possible, 
as not being retroactive in order that the consti- 
tutionality of the law may be upheld,*¢ as, for exam- 
ple, where it subjects the landowner to personal 
hability,®* or places a lim™‘ation upon the duration 
of the assessment lien which did not exist before,°* 
or deprives a property owner of a defense that was 
complete and perfect when the act by its terms 
took effect.°° It has been held that an assessment 
bondholder’s remedies,‘ as they existed at the time 
the bond was issued, form a part of his contract 
rights, and, as such, are exempt from the operation 
of later statutes affecting those rights.“ 

[§ 3456] 3. By Whom Enforcement Is Made.7? 
The right to enforce and collect a special assessment 
is in the city upon which rests the duty to provide 
for the assessment.’* It ean collect only through 
the officers authorized by statute.“* Under some 
statutes the contractor for whose benefit the assess- 
ments are levied is authorized to institute the pro- 
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ceeding for enforcement,’® and when such is the 
ease the assignee of such contractor is equally en- 
titled to institute such proceedings.’® Under other 
statutes, the owners of the improvement bonds may 
enforce collection.”” It has been held that the legis- 
lature may confer the power of appointing a collee- 
tor upon a corporation exclusively interested in the 
assessment.‘ 

[§ 3457] 4. Property Which May Be Subjected’? 
—a. In General. A city can enforce a local assess- 
ment only as against such property as it is author- 
ized by statute to pursue.*° Where the proceeding 
is in rem, only the specific property against which 
the assessment is levied may be sold,®* and any pro- 
ceeding which would subject one parcel of land to 
the payment of assessments against that and other 
pareels is void.8? But an assessment against an en- 
tire tract of land may be enforced against any 
part.6* Where property subject to an assessment 
lien is taken for public use, the lien may be satisfied 
from the award of damages.** But the amount of 


140, 80 A 56; Scott Tp. v. Davis, 77 
Pa. Super. 352; Tiegel v. Love, 61 Pa. 
Super. 149; Scranton City v. Stokes, 
28 Pa. Super. 434; Crafton Borough v. 
Richards, 17 Pa. Dist. 835. 

66. Oakland St. Impr. Bond Co. v. 
Fitzmaurice, 47 Cal. A. 258, 190 P 
499; Palmer v. Stumph, 29 Ind, 329; 
Ruecking Constr. Co. v. Withnell, 269 
Mo. 546, 191 SW 685; Murphy v. Wel- 
ton, (Mo. As 2i7 sw 620; Philadel- 
phia v. De Haven, 41 Pa. Super. 265; 
Barnesboro Borough v. Lampman, 40 
Pa. Super. 614; Barnesboro Borough 
v. Speice, 40 Pa. Super. 609. 

67. Philadelphia v. DeHaven, 41 
Pa. Super. 265; Barnesboro Borough 
v. Lampman, 40 Pa. Super. 614; 
Barnesboro Borough v. Speice, 40 Pa. 
Super. 609. 

68. Gilsonite Constr. Co. v. Greffet, 
174 Mo. A, 176, 156 SW 765. 

69. Peo! v. Gage, 233 Ill. 447, 84 
NE 616, 233 Ill. 500, 84 NE 618; Mur- 
att v. Welton, (Mo. A.) 217 SW 
620. 

[a] Monconformity of work to 
ordinance.—L. (1910) pp 110, 114, in 
force July 1, 1901, amending Local 
Improvements Act §§ 66, 83 (Hurd 
Rev. St. [1899] c¢ 24 §§ 572, 589), by 
providing that it shall be no defense 
to an application for judgment on 
any assessment or any installment 
thereof that the work done under any 
ordinance for an improvement does 
not conform to the ordinance, where 
it appears that the work has been ac- 
cepted, although valid when applied 
to an acceptance of work after July 
1, 1901, cannot deprive a property 
owner of a defense that an improve- 
ment made was not the improvement 
provided for in the ordinance, where 
the defense was complete and perfect 
when the act took effect. Peo. v. 
Gage, 233 Ill. 447, 84 NE 616, 233 Ill. 
500, 84 NE 618. 

70. See infra §§ 3467, 3468. 

71. Oakland St. Impr. Bond Co. v. 
Fitzmaurice, 47 Cal. A. 258, 190 P 499. 

72. Actions for sale of land see 
infra §§ 3491-34938, 3511. 

Remedies upon assessment bonds 
see infra §§ 3467, 3468. 

Summary judgment or order of 
sale see infra § 3477. 

73. El Paso County v. Colorado 
Springs, 66 Colo. 111, 180 P 301. See 
Marshall v. C. S. Young Constr. Co., 
(Fla.) 113 S 565 (a bill by a con- 
tractor against the owner, to enforce 
a lien to pay a personal obligation 
assumed on account of an assessment 


for an improvement, contains no 
equity). 
74, 11l.—Pierson v. Peo., 204 Ill. 


456, 68 NE 3838; Doremus v. Peo., 173 
Ill, 63, 50 NE 686; Smith v. Peo., 87 
Ill, 74: Webster v. Chicago, 62 Srey 
302; Hills v. Chicago, 60 Ill..86; Chi- 
cago v. Rock Island R. Co., 20 Til. 286. 


Ind.—Connersville v. Merrill, 14 
Ind. A. 303, 42 NE 1112; Indiana Bond 
2 Vv. Bruce, 13 Ind. A: 550, 41 NE 

Iowa.-—Shaw vy. Des Moines County, 
74 Iowa 679, 39 NW 101; McInerny v. 
Reed, 23 Iowa 410. 
ey eat nie v. Parker, 11 Kan. 

La.—New Orleans v. Wire, 20 La. 
eo 500; Robb v. Potts, 2 La, Ann. 

o 

Mo.—Kansas City v. Rice, 89 Mo. 
685, 1 SW 749; St. Louis v. Clemens, 
36 Mo. 467. 

N. J.—Bowyer v. Camden, 50 N. J. 
Le 87 wd ly Ad 13%. 

N. Y.—Litchfield v. McComber, 42 
Barb. 288. 

Oh.—Central Ohio R. Co. v. Bell- 
aire, 67 Oh. St. 297, 65 NE 1007; Gest 
v. Cincinnati, 26 Oh. St. 275; Cin- 
cinnati v. Gwynne, 10 Oh. 192; Fre- 
mont v. Hayes, 7 OhS&CP 263, 4 Oh 
NP 379: 

Pa.—Philadelphia v. Meighan, 159 
Pa. 495, 28 A 304; Reilly v. Philadel- 
phia, 60 Pa. 467; Philadelphia vy. Wis- 
tar, 35 Pa, 427. 

« Tex.—Bennison v. Galveston, 18 
Tex. Civ. A. 20, 44 SW 613. 

Wash.—MeMillan v. Tacoma, 26 
Wash, 358, 67 P 68; McEwan v. Spo- 
kane, 16 Wash, 212, 47 P 433. 

Wis.—State v. Hobe, 106 Wis. 411, 
82 NW 336. 

75. Cal.—Wells v. Wood, 114 Cal. 
255, 46 P 96; Diggins v. Hartshorne, 
108 Cal. 154, 41 P 283; Dyer v. North, 
44 Cal. 157; Chambers v. Satterlee, 40 
Cal. 497; Hendrick v. Crowley, 31 Cal. 
471; Taylor'v. Palmer, 31 Cal. 240; 
Emery v. San Francisco Gas Co., 28 
Cal. 345; Creighton v. Pragg, 21 Cal. 


115. 
Soe Siete v. Chicago, 46 Ill. <A. 
4 


Ind.—Shirk, v. Hupp, 167 Ind. 509, 
78 NE 242, 79 NE 490; Pittsburgh, 
ete; Ri) Coin eTaber)) WT NB (41; 
Dowell v. Talbot Pay. Co., 138 Ind. 
675, 38 NE 389; Van Sickle v. Bel- 
'knap, 129 Ind. 558, 28 NE 305; Sims 
v. ‘Hines,, 121, Ind. 534, 23° NE 515; 
Budd v. Kraus, 79 Ind. 187; Jessen v. 
Pierce, 25 Ind; A. 222; 57 NE 941; 
Bennett v. Seibert, 10 Ind. A, 369, 35 
NE 35, 37 NE 1071. 

Iowa.—Tuttle v. Polk, 84 Iowa 12, 
50 NW 38; Burlington v. Quick, 47 
yb 222; Risdon v. Shank, 37 Iowa 
82. 

Ky.—Morton v. 


96 SW 
807, 29 KyL 943, 

Oh.—Gest v. Cincinnati, 26 Oh. St. 
275; Creighton v, Scott, 14 Oh. St. 
438; Northern Indiana R. Co. v. Con. 
nelly, 10 Oh, Sti.1159; reas v. Higdon, 

5 Oh. St. 243, 67 AmD 28 

Wis.—Dahlman Me Mga vices: 131 
Wis. 427, 110 NW 479, 111 NW 675. 

76. Reid v. Clay, 134 Cal. 207, 66 


Sullivan, 


P 262; Warren v. Russell, 129 Cal. 
381, 62 P 75; Bernstein v. Downs, 112 
Cal. 197, 44 ’P 557; Diggins v., Harts- 
horne, 108 Cal, 154, 41 P 283; Hen- 
drick v. eaethes 31 Cal, 471; Gill v. 
Dunham, 4 Cal. Unrep. Cas. 229, 34 P 
68; Taber v. Ferguson, 109 Ind. 227, 
9 NE 723; Kansas City v. Rice, 89 Mo. 
685, 1 Sw 749; Guinotte v. Ridge, 46 
Mo. A. 254; Galbreath Vv. Newton, 45 
Mo. A. 312; Bambrick y. oa Sa 
ee A. 460; Ernst vy. Kunkle, 5 Oh. St. 
Pe a Se Hayes, 162 Ind. 548, 70 

Remedies upon assessment bonds 
see infra §§ 3467, 3468. 

78. Litchfield v. McComber, 42 
Barb. (N. Y.) 288. 

79. Exemptions from assessment 
see supra §§ 2903-2915. 
Personal property 

3584, 3585. 

Pleading see infra § 3526. 

Railroad property see infra § 3585. 

80. Indianapolis, etce., . COesve 
Capitol Pav., etc., Co., 24 Ind. A. 114, 
54 NE 1076; Fort Scott Publie Utili- 
ree Conwy. Armour, 115 Kan. 152, 222 
P 

[a] Any nonexempt property of a 
street railroad may be taken. Fort 
Scott Public Utilities Co. v. Armour, 
115 Kan. 152, 222 P 93. 

[b] Privileges of exemption from 
toll charges given to a landowner in 
consideration of a grant of a right 
of way to be developed by the grantee 
into a toll road are not a defense in 
an action for assessments brought 
against the landowner’s successor in 
title by the city which has taken over 
the toll road and made it into an im- 
proved public road. Pope v. Terry, 8 


Ky. Op. 

81. Dempster v. Peo., 158 Ill. 36, 
41 NE 1022; Syenite Granite Co. v. 
Bobb, 387 Mo. A. 483. 

g2. Gillis v. Cleveland, 87 Cal. 214, 
25 P 851; Hoover v, Peo.,.171 Ill. 182, 
49 NE 367. 

[a] Single judgment for several 
assessments.—A single judgment for 
the sum of the assessments against 
two or more separate parcels is an 
attempt to subject each lot to the 
payment of the taxes on both and is 


see infra §§ 


void. Hoover v. Peo., 171 Ill. 182, 49 
NE 367. 
{[b] Where land on opposite sides 


of a street is assessed as two lots, 
and the assessments thus made are 
certified to the county auditor for 
collection, it is error to charge such 
assessments made on both sides of 
the street, upon the land on one side 
of the stfeet. Younglove v. Hack- 
man, 43 Oh. St. 69, 1 NE 230. 

83. Barron v. Lexington, 105 SW 
395, 32 KyL 92. 

84. Fisher v. New York, 3 Hun 
(N. Y.) 648, 6 Thomps. & CG 100. 


g22 [44 C.J.] 


the assessment cannot be deducted from an award 
for the taking of other property of the owner where 
there is no personal liability.S®° Nor, after the as- 
sessment remains unpaid for a year, can it be 
enforced against other property of the debtor merely 
because under the statute unpaid assessments are 
made a personal obligation of the debtor.°* But 
where the land has been converted into a fund, sub- 
ject to the payment of the assessment, and the 
fund has been unlawfully. depleted without paying 
the assessment, other funds belonging to the debtor’s 
estate are subject to the claim.§7 Where the len 
of an assessment is not removed by a judicial sale 
of the realty charged, the assessment is not entitled 
to. participate in the distribution of the proceeds 
of such a sale.88 Where lands encumbered by the 
improvement lien are sold in separate parcels to 
different purchasers at different times, each paying 
full value without regard to the encumbrance, the 
separate parcels should be sold to satisfy the lien 
in the. inverse order of alienation.*® 

[§ 3458] b. Public Property. A special assess- 
ment against publie property, when authorized by 
law and duly made,®® cannot be enforced in a pro- 
ceeding in rem against the property,®! except where 
the property is not being used for public purposes,®? 
or where it was already encumbered by the assess- 
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trustees for the payment of the as- 


485 3457-3459 


city board.®? Accordingly, in jurisdictions Sune 
the exclusive remedy in the case of privately owned 
property is a proceeding in rem without personal 
judgment, the assessment, unless within the excep- 
tions noted,®* cannot be enforced,® although in these 
jurisdictions enforcement may be provided for by a 
special statute authorizing a personal judgment in 


such eases.°® In jurisdictions where a personal judg- 


ment in eases of private ownership may be had,°®* 
an assessment may be enforced by securing such 
judgment against the municipal corporation owning 
the property assessed,®* in the absence of consti- 
tutional or statutory prohibition,®® and constitu- 
tional or statutory prohibitions against the enforce- 
ment of a tax against publhe property do not 
operate to exempt the corporation from the enforce- 
ment of an assessment;+ in such eases, although 
an execution cannot issue,? mandamus may lie to 
compel the payment of the judgment by the proper 
officers.® 

[§ 3459] 5. Time for Enforcement and Limita- 
tions in General.* Where the assessment operates 
as a lien,® it may be enforced as soon as the lien 
attaches® and is not barred while the lien con- 
tinues,’ so that, where the statute provides that the. 
lien shall remain on the land until the assessment 
is paid, there is no limitation upon the time within 
which action may be brought. Where the statute 


opinion that they would have held 


ment lien when it was purchased by the city or 
85. Genet v. Brooklyn, 


99 N, YY. 

296, 1 NE 777 

[a] Reason for rule.—‘It is in- 
sisted by the counsel for the plaintiff, 
and it is conceded by the counsel for 
the city of Brooklyn, that under the 
Improvement Acts an assessment is 
not a personal charge against the 
owner of the land, and is enforceable 
only by a proceeding in rem. against 
the land assessed. The exemption of 
the owner of land from personal lia- 
bility for an assessment does not, 
however, conflict with the policy of 
charging against an award, an as- 
sessment against a reSidue. An as- 
sessment for benefit proceeds on the 
assumption that the land assessed is 
increased in value by the improve- 
ment, and the extinguishment of the 
award in whole or in part by the as- 
sessment relieves the land assessed 
from the burden of the assessment. 
In theory the canceled assessment is 
the exact equivalent of the amount by 
which the award is reduced. But we 
think the court below erred in ag- 
gregating the balances of awards and 
the balances of assessments, and off- 
setting the one aggregate against the 
other. The lots were separately val- 
ued and separately assessed. In cases 
where the assessment exceeds the 
award, the owner may prefer that the 
jand shouid be sold for the assess- 
ment rather than pay the lien. This 
we think he has the right to do. The 
statute only contemplates the reduc- 
tion of an award by an assessment 
when both relate to the same lot, and 
the balance is to be ascertained and 
struck by the commissioners and em- 
bodied in their report. The plaintiff 
was not personally bound to pay the 
assessments, and no general right of 
set-off is given by the act, and in the 
absence of a statutory provision we 
perceive no equity upon which such 
right can rest.” Genet v. Brooklyn, 
99 N. Y. 296, 304, 1 NE 777. 

86. Hutchinson v. Rochester, 92 
Hun 393, 36 NYS 766. 


ph Gould v. Baltimore, 59 Md. 
[al Liability of landowner’s 


estate after his death. —Where prop- 
erty assessed for a local improve- 
ment was sold by trustees under a 
will, and, the proceedings being in 
court, demand was made upon the 


sessment before distribution, the fact 
that the trustees made a partial dis- 
tribution among the parties entitled 
was no reason why a fund arising 
from the sale of other land of the 
estate, and which the same parties 
were entitled to, should not be sub- 
jected to the payment of the assess- 


Bene Gould yv, Baltimore, 59 Md, 
88. Bryant’s App., 104 Pa. 372. 
89. Cincinnati v. Wynne, 19 Oh. 


Cir. Ct. '747,' 10:Oh.. Cirs-Dee. 577; 

90. See supra §§ 2879-2886. 

91. Huntsville vy. Madison, 166 Ala. 
389, 52 S 326, 1389 AmSR 45; Mclean 
County vy. Bloomington, 106) Ill, 209; 
Lowe v. Howard County, 94 Ind. 553. 


92. Ft. Smith School Dist.  v. 
poate of Impr., 65 Ark. 343, 46 SW 
93. Indianapolis v. City Bond Co., 


42 Ind. A. 470, 84 NE 20; Columbus 
Bd. of Education vy, Bowland, 3 Oh 
NPNS 122. 

[a] Reason for rule.— ‘The city 
could not by the purchase of the lot 
obtain a greater estate in it than that 
possessed by the vendor, nor destroy 
his right to subject it to the pay- 
ment of a valid assessment. It was 
taken subject to the same incum- 
brances as it was in the hands of 
Carrie H, Latta.” Indianapolis v. 
Pies Capea Co., 42 Ind. A, 470, 84 NE 


94. See cases supra notes 92, 98. 

95. Huntsville v. Madison, 166 Ala, 
389, 392, 52 S 326, 189 AmSR 45; Clin- 
ton v. Henry County, 115 Mo. 557, 22 
SW 494, 37 AmSR 415. 

“while there are many authorities 
holding that this special tax is per- 
missible unless prevented by the stat- 
ute, they are almost uniform in hold- 
ing that it cannot be enforced by fix- 
ing a lien on the public property, and 
those that permit the levy merely au- 
thorize the collection by a personal 
judgment rather than-by an action in 
rem. It must also be borne in mind 
that most of the statutes considered 
in this line of decisions did not con- 
fine the right to collect the tax solely 
by subjecting the property, but au- 
thorized a personal judgment. There- 
fore, in view of the fact that they all 
hold that the tax could not be en- 


forced by an action in rem, we are of 


that the right to levy against public 
property did not exist had the stat- 
utes prescribed an action in rem as 
the exclusive remedy to enforce the 
collection of said tax.” Huntsville v. 
Madison, supra. 

et aa eg liability see infra §§ 3586, 


96. Barber Asphalt Pav. Co. v. St. 
Joseph, 183 Mo. 451, 82 SW 64.° 

97. See infra § 3586. 

98 Wichita v. Wichita Bd. of 
Education, 92 Kan. 967, 142 P 946; 
Jefferson County v. Oskaloosa, 86 
Kan. 587, 102 P 1095; Franklin:County 
v. Ottawa, 49 Kan, 147, 32.\P 788) 133 
AmSR 396; Drumright Vv. McCormick, 
118 Okl. 140, 247 P 25, 

99. See cases supra note 98. 

1. Wichita v. Wichita Bd. of Edu- 
cation, 92 Kan, 967, 142 P 946. 

2. See Colfax Highway Comrs. v. 
East Lake Fork Special Drain. Dist., 
127 Ill. 581, 21 NE 206. 

3. Colfax Highway Comrs. v. East 
Lake Fork Special Drain.  Dist., 
supra; McLean County vy, Blooming 
ton, 106 Ill. 209. r 

Mandamus to compel: 

Levy of tax see Mandamus § 424, 
ip trae ces: claims see Mandamus §§ 

4 Actions for sale of land see 
infra §§ 3494-3499. 

Enforcement of personal liability 
see infra §§ 3586-3593. 

Scire facias see infra § 3545. 
iste lien attaches see supra § 

5. See supra §§ 3395-3417. 

6. Gallahar v. Whitley, (Tex. Civ. 
A.) 190 SW 757. 

[a] Postponement.—It is not nec- 
essary that the proceeding to enforce 
should be postponed beyond the pe- 
riod allowed by statute for institut- 
ing suit to set the assessment aside, 
in the absence of any showing’ that 
defendant’s rights are prejudiced 
thereby. Gallahar v. Whitley, (Tex. 
Civ, As): 190 SW 757% 

7. Elliott v. Chambers Land Co., 
61 Cal. A. 310, 215 P 99; Hutton Vv. 
Newhouse, 41 Cal. A, 689, 183 P 276. 
gq ppzation of lien see supra §§ 3412— 

8. Bell v Nias York, 66 App. Div. 
578, 73 NYS 2 


[a] Lapse oe seventeen to twenty- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


§§ 3459-3460} 


fixes no time in arhieh the proceedings shall be 
brought, the period may be limited by analogy to 
that fixed by statute for the enforeement of mort- 
gage and judgment liens,® or for the enforcement 
of debts not evidenced by contracts in writing.!° 
Where, however, the statute provides the time within 
which the proceedings must be brought, it must be 
eomplied with.11 Where the statute fixes no time 
from which it shall run, it runs from the time when 
the municipality has a right to proceed to enforce 
the assessment.’? Otherwise it runs from the hap- 
pening of the contingency fixed by the statute,!* as, 
for example, when the assessments have been com- 
mitted to the collector for collection,4 or when the 
lien is recorded,t> or the date of delinquency,‘ 
or when the assessment has been perfected,” or 
upon the expiration of a stated period after the 
date of the ordinance making the assessment.1® If 
the contingency never happens, the bar of the stat- 
ute never operates.19 The rule exempting the state 
from limitation of actions for the preservation of 
the public revenue”? does not apply to actions to 
enforce special assessments.?4 The running of the 
statute is suspended during the period of injunctive 
relief granted to the owner attacking the assess- 
ment procedure.?? 

Sale for installment. A general statute providing 


four years.—Under the provisions of 
my  TL8STL) e381 1 carried into 
Consol. Act (lL. [1882] e 410 § 915), 
and continued in Greater New York 
Charter § 1017, that all taxes and as- 
sessments made for city improve- 
ments should be and remain a lien 
until paid, a sale of property in New 
York in 1899 for unpaid assessments 
which were confirmed in 1875, 1877, 15. 


13. 
14. O’Connell 


MUNICIPAL CORPORATIONS 


would not begin to run until the work 27. 
was completed, and the amount as- 
sessed due by the property owners.” 
Kuhlman v. Dickson, supra. 

Time when suit may be brought see 
cases supra notes 5-8. 
See cases infra notes 14-18. 


Parish, 204 Mass. 118, 90 NE 580. 
Hutton v. Newhouse, 


[44 C.5.] 823 


that no sale of indivisible property shall be made 
until all debts that are a lien thereon are due does 
not apply to a proceeding to sell property upon. 
default of an installment of an assessment payable 
in annual installments.?% 

Completion of improvement. In the absence of a 
statutory provision to the contrary a sale may be 
made before the improvement is completed.”4 

[§ 3460] 6. Demand of Payment and Affidavit or 
Return Thereof.*° Unless required by statute, a de- 
mand for payment of a special assessment is not 
necessary before proceedings may be instituted for 
its enforcement.*> But where required by statute, 
a demand for payment must be made.?? 

By whom made. The demand may be made by 
any person authorized by law to receive payment,?® 
or by his agent,?° and where several have an inter- 
est therein, a demand by one of them is sufficient.®° 
The demand may be made by the contractor where, 
under the statute, the assessment may be enforced 
by him,** even after assignment of the contract to 
another,®* or by his assignee.*% 

How made. Where demand is required by stat- 
ute, it must be made in strict compliance with its 
provisions.** The demand must be‘made on the land- 
owner personally,*> unless, under the statute, the 
circumstances permit the making of a public demand 


Drennen v. White, 191 Ala. 
274, 68 S 41; Engelbret Vv. McElwee, 
122 Cal. 284, 54 P 900; Buchman v. 
Landers, 111 Cal. 347, 438 P 1125; 
Whiting v. Townsend, 57 Cal. 515; 
Himmelman vy, Booth, 53 Cal: 50; 
Dyer v. Chase, 52 Cal. 440; Himmel- 


Malden First] mann v. Woolrich, 45 Cal. 249; Him- 
melmann v. Hoadley, 44 Cal. 213; 
41 Cal.| Himmelmann v. Reay, 38 Cal. 163; 


*Statute to the contrary, 


and 1882. is valid. Bell v. New York, 
66 App. Div. 578, 73 NYS 298. 

9. Kirwin v. Nevin, 111 Ky. 682, 
64 SW 647, 23 KyL 947; Dickinson v. 
Trenton, 35 ING 4)g: "416. 

10. Galveston vy. Guaranty Trust 
Gol, 107' Fed. 325, 46 CCA 319 [cer- 
tiorari den 183 U. S. 695 mem, 22 SCt 
932 mem, 46 L. ed. 394 mem] (Texas). 

11. U. S.—Barden v. Duluth, 28 

Fed. 14. 
Cal.—Williams v. Bergin, 116 Cal. 
56, 47 P 877; Reis v. Graff, 51 Cal. 86; 
Himmelman v. Carpentier, 47 Cal. 49: 
Dougherty vs Henarie, 47 Cal. 9; 
Randolph v. Bayue, 44 ‘Cal. 366. 

Ill. _ Mecartney v. Peo., 202 Ill. 51, 
66 NE 873; Shepard v. Peo., 200 IU. 
508, 65 NE 1068. ; 

lowa.—Fitzgerald v. Sioux City, 
125 Iowa 396, 101 NW 268. 

Ky. —Lexington vy. Crosthwait, 78 
SW 1130, 25 KyL 1898. 

Mo.—Ross v. Gates, 183 Mo. 338, 
81 SW 1107; St. Joseph v. Baker, 86 
Mo. A. 310; ‘Folks v. Yost, 54 Mo. A. 


55. 

N. C.—Morganton v. Avery, 179 N. 
CG; 551, 103 SE 138. 

Oh,—-Bonte v. Taylor, 24 Oh. St. 
628. 

“ Pa.—Philadelphia v. Scott, 93 Pa. 

Dy 

Wash.—Young v. Tacoma, 31 Wash. 
153, 71 P 742; Fogg v. Hoquiam, 23 
Wash. 340, 63 ’p 234; Bowman y. Col- 
fax, 17 Wash, 344, 49 P 551; State 
v. Ballard, 16 Wash. 418, 47 'P 970; 
Ballard v. West Coast Impr. Cog 15 
Wash. 572, 46 P 1055. 

Wis.—U. S. National Bank v. Lake 
Superior Terminal, etc., R. Co., 160 
Wis. 669, 152 NW 459; Levy v. 
Wilcox, 96 Wis. 127, 70 NW 1109. 

[a] The certification of the as- 
‘sessment to the county auditor may 
be the particular act which saves it 
from a particular limitation. Fox v. 
sCincinnati,-13 Oh. Cir, Ct. N.S. 9144, 
31 Oh. (Cir. Cts! 613: 

12. Kuhlman v. .Dickson, (Tex. 
Civ. A.) 233 SW 338, 339. 

“Certainly, in the absence of a 
limitation 


A. 689, 183 P 276. 
16. Seattle v. O’Connell, 16 Wash. 
625, 48 P 412 


17. Bowman v. Colfax, 17 Wash. 
344, 49 P 551. 
[a] Reassessment. — When the 


first assessment is declared invalid 
and proceedings are taken to make a 
reassessment, the statute does not 
begin to run until the reassessment 
has been made. Bowman y. Colfax, 
17 Wash. 344, 49 P 551 


Bag Reynolds v. Green, 27 Oh. St. 
6. 
19. O’Connell v. Malden First 


Parish, 204 Mass. 118, 90 NE 580. 


si 20. See Limitations of Actions § 
28. : 

21. Galveston v. Guaranty Trust 
Co., 


107 Fed. 325, 46 CCA 319 [cer- 
tiorari den 183 U.S. 695 mem, 22 
SCt 932 mem, 46 L. ed. 394 mem]. 

22. Hlliott v. Chambers Land Co., 
61: Cals A. 7310, 215:P.99% 


23. District of Clifton v. Schnei- 
der, 106 Ky. 605, 51 SW 18, 21 KyL 
212. 

24. Felker v: New Whatcom, 16 


Wash, 178, 47 P 505. 

25. By improvement bondholders 
on city see infra § 3467. 

Conditions precedent ieigs ce for 
sale of lamd see infra § 3501. 

26. Peo. v. Freeman, 301 Til, 562; 
134 NE 121; Lewis v. Albertson, 23 
Ind. A, 147, 553)e NB L0 Wd Myers Vv. 
Indianapolis Union R. Co., 12 Ind. A. 
170, 39 NE 907; Sloan v. Faurot, 11 
Ind, A. 689,.39 NE 539. 

[a] Claim against county.—A city 
having an ordinance authorized by 
charter, providing that assessments 
if delinquent for thirty days shall be 
collected by suit, was not required 
to present a claim for assessment of 
county property to the county com- 
missioners before bringing action 
therefor against the county, the ordi- 
nance making’ no such requirement 
and the city having the right under 
the home rule amendment to provide 
the method of collecting assessments. 
El Paso County v. Colorado Springs, 
66 Colo. 111, 180 P 301. 


Gaffney v. Gough, 36 Cal. 104; Him 
melmann v. Danos, 35 Cal. 441; Guerin 
v. Reese, 33 Cal. 292; Church v. 
Grady, 40 Cal. A. 194, 180 P 548; 
Fairmount Land Corp. v. Baltimore, 
145 Md. 391, 125 A 796; Philadelphia, 
etc., R. Co. v. Shipley, "72 Mad. 88, 19 
A 1; Gould vy. Baltimore, 58 Md. 46; 
Manice v. New Vorkyi8 IN. aye h20e 

[a] Number of demands.—Before 
a sale of the premises, the assess- 


ment should be demanded twice of 


the actual owner, and without evi- 
dence of such demand the corpora- 
tion should be held to have no juris- 
diction to sell the property for the 
nonpayment of the assessment. Pail- 
let_v. Youngs, 6 N: Y. Super. 50; Ben- 
nett v. New York, 3 N. Y. Super. 485. 

28. Guerin v. "Reese, 33. Cal. 292; 
Manice v. New York, 8 N. Y. 120. 

29. Williams v. Bergin, 127. Cal, 
578, 60 P 164; Himmelmann vy. W ool- 
rich, 45 Cal, 249. 

30. Gaffney v. Gough, 36 Cal. 104. 

[a] Contractor or assigns. — 
Where the assessment is to be col- 
lected by the contractor or his agent 
or assigns, and more than one per- 
ae is interested therein, a demand 

one is’ sufficient. Gaffney v. 
a as 36 Cal. 104. 

31. Stanwood v. Carson, 169 Cal. 
640, 147 P 562; Foley v. Bullard, 97 
Cal. 516, 32 P 574, 

32. Stanwood v. Carson, 169 Cal. 
640, 147 P 562; Foley v. Bullard, 97 
Gal. 516,32 P 574. 

3s. aatin2 v. Smith, 133 Cal. 102, 


San Francisco Pav. Co. v. 
Egan, 146 Cal. 635, 80 P 1076; Reid v. 
Clay, 184 Cal. 207, 66 PB 262; Banaz v. 
Smith, 133 Cal. 102, 65 P 309: Foley 
v. ‘Bullard, 99 Cal. 5Ll6ee33 Pp 1081; 
Ede vy. Knight, SipACale 159, 28 P 860; 
Alameda Macadamizing Co. Vv. Wil- 
liams, 70 Cal. 534, 12 P 5380; Schirmer 
v. Hoyt, 54 Cal. 280: Dyer v. Chase, - 
52 Cal. 440; Himmelmann v. Hoadley, 
44 Cal. 213: Gaffney v. Gough, 36 Cal, 
1:04; Guerin v. Reese, 33 Cal. 292. 
35. Stifel v. McManus, 74 Mo, A. 
558 (to entitle the holder of a tax bill 
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on the premises,** in which case the demand should 
be made so that it may be heard by a tenant occupy- 
ing a house on the lot assessed,*? a leaving of the 
demand near the premises not “being sufficient.** 
A property owner, however, cannot object to a fail- 
ure to comply with a statute which was caused by 
his own act.29 Demand on a nonresident may, it 
has been held, be made by registered letter.*° 

Amount demanded. Demand must be made for 
the exact amount chargeable and due.‘ 

Return. Where the statute requires it, a return 
must be made in the statutory form and manner 
showing the facts required as to the making of. the 
demand,*? but a return that a demand was made 
on the owner or his agent is not void for uneer- 
tainty where a demand on either meets the require- 
ments of the statute.*® Nor is it necessary that an 
affidavit that a demand was left on the premises 
of ‘‘unknown’’ owners should state the details of 
place and time.** 
was made, it is not invalidated by irregularities in 
placing it with the proper officer,*° or in the omis- 


to penal interest, 


payment must be personal); Manice 3290-38334. 


49. 
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If the return shows that a demand 


the demand for] Making of assessment see supra §§ 


£§$ 3460-3462 


sion of a notary’s seal,*® or by a failure to file the 
return in the recording office, where the statute 
makes no such requirement.*? 

[§ 3461] 7. Restraining Enforcement.*® In a 
proper case, the enforcement of an assessment by 
sale will be enjoined.*® 

[§ 3462] 8. Particular Proceedings®°°—a. On Cer- 
tificates or Warrants—(1) In General. Where the 
statute so provides, certificates or warrants may 
issue to the contractor by virtue of which he en- 
forces collection of assessments directly, in an action 
in the nature of a foreclosure,®+ the issue of the 
warrant creating a lien upon the premises.°? The 
form of such warrants®* and the time®* and man- 
ner®® of their issuance must conform substantially 
to the requirements of the statute. They must be 
issued by the board or officer having authority to do 
so,°° and it is the duty of the officer designated for 
that purpose to countersign warrants when the statu- 
tory requirements have been met.°’ The warrant 
may in the absence of statutory inhibition contain 
a reservation to the city of a right to pay it be- 


Forsee, 110 Mo. A. 127, 84. Sw 98; 
Adkins v. Quest, 79 Mo, A. 36; Heman 


v. New York, 8 N.: Y. 120. 

36. McBean v. Martin, 96 Cal. 188, 
81 P 5; Whiting v. Townsend, 57 Cal. 
515; Guerin v. Reese, 33 Cal. 292. 

[a] “Unknown” owners.— Where 
the proceedings are against ‘“un- 
known” owners, a personal demand is 
not required under a statute provid- 
ing for leaving a demand on the 
premises in such _ cases. Empire 
Securities Co. v. Countryman, 70 Cal. 
A. 412, 233 P 403. 


37. Himmelmann vy. Townsend, 49 
Cal, 150. ; 
38. Alameda Macadamizing Co. v. 


Williams, 70 Cal. 534, 12 P 530. 

39. Millikan v. Crail, 177 Ind. 426, 
98 NE 291. 

{a] Informal demand.—The stat- 
ute provides that, where the person 
owning property affected by a lien for 
street improvements does not pay it 
in installments, no suit to foreclose 
the lien shall lie until such person 
has had fifteen days’ personal notice 
to pay the assessment. About three 
months before bringing suit to fore- 
close a street assessment the con- 
tractors called upon the owner to ad- 
just their claim, and when they could 
not reach an agreement the contrac- 
tors stated that they would make out 
a written statement, so as to comply 
with the statute, as to the time and 
place where the assessment could 
be paid, to which the owner said he 
did not care anything about that, as 
he knew too much about it then; 
whereupon the.contractors did not 
give him any notice at that time. 
There was a substantial compliance 
with the statute as to notice and de- 
mand for payment, and the property 
owner was not injured by failure 
actually to comply with the statute, 
which was prevented by his own act. 
Millikan v. Crail, 177 Ind. 426, 98 NE 
291 


40. Marshall v. Peo., 219 Ill. 99, 
76 NE 70. 

41. Schirmer v. Hoyt, 54 Cal, 280; 
Dyer v. Chase, 52 Cal. 440. 

42. Himmelmann vy. Reay, 38 Cal. 
163; Guerin v. Reese, 338 Cal, 292. 

43. Bienfield v. Van Ness, 176 Cal. 
~ 169 P2225. 

44, Empire Securities Co. v. Coun- 
tryman, 70 Cal. A. 412, 233 P 403. 

45. Miller v, Sebastopol, 74 Cal. A. 
658, 241 P 593. 

46. Stokes v. Watkinson, 53 Cal. 
A. 764, 201 P 134. 

47. Woodworth v. Sebastopol, 72 
Cal. A. 187, 236 P 984. 

48. Injunction against: 
Execution and delivery of deed o 

lease see infra § 3564. : 


See supra §§ 3290-33384. 

50. Actions for sale of land gen- 
erally see infra §§ 3490-3543, 

Issuance of certificate or special 
tax bill against specific property see 
supra §§ 3149-3156. 

Warrants in application for sum- 


mary judgment see infra § 3470. 

51. City~-St., Impxr:* Co...v. Rontet, 
140 Cal, 55, 73 P 729; Shipman v. 
Forbes, 97 Cal. 572, 32 P 599; Gillis 
v.: Cleveland, : 87 Cal, 214,,25 P 351; 
Dickey v. Porter, 203 Mo. 1, 101 SW 
586; Jaicks. v. Middlesex Inv. Co., 
201 Mo. 111, 98 SW 759; Jaicks v. 
Merrill, 201 Mo. 91, 98 SW _ 1753; 
Howard v. Brown, 197 Mo. 36, 95 SW 
191; State v. Smith, 177 Mo..69, 75 
SW 625; Thornton v. Clinton, 148 Mo. 
648, 50 SW 295; Keith v. Bingham, 
100 Mo. 300, 13 SW 688; Stadler v. 
Roth, 59 Mo. 400; Kefferstein v. Knox, 
56 Mo. 186; Barber Asphalt Pav. Co. 
v. O’Brien, 128 Mo. A. 267, 107 SW 
25; Marshall v. Wisdom, 127 Mo. A. 
640, 106 SW 1078; Kurtz v. Knapp, 
127 Mo, A. 608, 106 SW 537; Boonville 
v. Braxton, (Mo. A.) 101 SW 1123; 
Boonville v. Rogers, 125 Mo. A. 142, 
101 SW 1120; Excelsior Springs v. 
Mississippi Valley Trust Co., (Mo. 
A.) 96 SW 707; Excelsior Springs v. 
Ettenson, 120 Mo, A. 215, 96 SW 701; 
Mercantile Trust Co. v. Niggeman, 
119 Mo. A. 56, 96 SW 298: Adams v. 
Lewellen, 117 Mo. A. 319, 93 SW 874; 
Ross v. Gates, 117 Mo, A. 237, 98 SW 
856; Ross v. Oglebay, 117 Mo. A. 236, 
93 SW 859; St. Joseph v. Forsee; 115 
Mo. A. 510, 91 SW 445; Bevier v. 
Watson, 113 Mo, A. 506, 87 SW 612; 
Sedalia v. Montgomery, 109 Mo. A, 
197, 88 SW 1014; Winfrey v. Linger, 
89 Mo. A, 159;. Vieths v. Planet 
Property, etc., Co., 64 Mo. A. 207; 
Springfield _v. Knott, 49 Mo. A. 612; 
Weber v. Schergens, 28 Mo. A. 587; 
Hyerman v. Blakesley, 13 Mo. A. 407; 
Crone v. Mallinckrodt, 9 Mo, A. 316; 
Dahlman v. Milwaukee, 131 Wis. 427, 
110 NW 479, 111 NW 675. 

Issuance of certificate or tax bill 
against specific property see supra §§ 
3149-3156. 

52. Clark v. Salem, 61. Or., 116, 
121 P 416, AnnCas1914B 205. 


[a] Failure to enter in the lien 
docket does not affect the lien. Los 
Angeles Olive Growers’ Assoc. vy. 


Pozzi, 167 Cal. 454, 140 P 581; Clark 
v. Salem, 61 Or, 116, 121 P 416, Ann 
Cas1914B 205. 

53. St. Joseph v. Farrell, 106 Mo. 
437, 17 SW 497; Keith v. Bingham, 
100 Mo. 300, 18 SW 688; St. Louis v. 
De Noue, 44 Mo. 186; St. Louis v. 
Bernoudy, 43 Mo. 552; St. Joseph v. 


Constr. Co. v. Loevy, 64 Mo.-A. 430; ~ 


Farrell v. Rammelkamp, 64 Mo. A. 
425; Gallaher v. Bartlett, 64 Mo. A. 
258; Riley v. Stewart, 50 Mo. A. 594; 
Galbreath vy. Newton, 30 Mo. A. 380; 
Creamer’=v. Allen, 3° Moy. Ax 5455 
Haegele v. Mallinckrodt, 3 Mo. A. 
rib Carroll. (v.) ‘Baton,, +24,Miega Ae 
[a] Amendment and correction.— 
Morley v. Weakley, 86 Mo. 451; Kiley 
v. Oppenheimer, 55 Mo. 374; Vieths 
v. Planet Property, ete., Co., 64 Mo. 
A. 207; Riley v. Stewart, 50 Mo. A. 
594; Galbreath v. Newton, 45 Mo, A. 
pats Weber v. Schergens, 28 Mo. A. 

{b] Dating warrant.—Cotton  v. 
Watson, 134: Cal. 422, 66 PR 4905 
crea v. Forbes, 97 Cal. 572, 32 P 

54 Cohn v. Federal Constr. Co., 
171 Cal. 547, 153 P 916; Williams. v. 
Bergin, 116 Cal. 56, 47 P 877; Dollar 
Sav. Bank v. Ridge, 183 Mo. 506, 82 
SW 56; Dollar Sav. Bank y. Ridge, 
79 Mo, A. 26, 

55. Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962; Berry v. Eureka 
Constr. Co., 76 Okl. 146, 183 P 517; 
Wooten v. Texas Bitulithice Co., (Tex. 
Civ. A.) 196 SW 601. 

56. Isenberg v. Selvage, 103 Ky. 
260, 44 SW 974, 19 KyL 1968. 

[a] City council through its clerk. 
—The general council of a city, under 
St: § 2834, has authority to direct 
apportionment warrants, liens for 
which are given on the property im- 
proved, to be issued by the clerk of 
the board of councilmen, which had 
authority to issue them when the 
contract for the improvement was 
made, instead of the board of publie 
works, which is required by St. § 
2839 to issue them. Isenberg v. Selv- 
yt 103 Ky. 260, 44 SW 974, 19 KyL 

ro, 

57. Wood v. Strother, 76 Cal. 545, 
18 P 766, 9 AmSR 249; Brady v. St. 
Joseph, 84 Mo, A. 899; Stifel v. 
Southern Cooperage Co., 38 Mo. A. 
a Eyerman v. Payne, 28 Mo. A. 


[a] Legality of issue—In lL. 
(1871-1872) p 813 § 10, providing that 
the auditor must be satisfied, before 
countersigning a street assessment 
warrant, that the proceedings have 
been “legal and fair,” as it could not 
have been intended to give the audi- 
tor power to refuse to sign on his 
own notion of fairness, although the 
proceedings may have been legal, the 
word “fair” is surplusage. Wood v. 
ey re 76 Cal. 545,,18 P 766, 9 Am 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuniber, 
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-§§ 3462-34641 


fore maturity.** Warrants are not invalidated by 
mere irregularities in their issue®® and return,°° 
especially where the one complaining of the irregu- 
larity is not prejudiced thereby.*t A premature 
issuance of a warrant may be eured by the issue 
of a new warrant,®? and an actual return within the 
time allowed by statute is sufficient.°*? The warrant 
is no protection to an officer where the assessmen 
is void.®# ; 
[§ 3463] (2) Assignability and Rights of Holder.*> 
In some jurisdictions these warrants or tax bills are 
assignable,°® but not to the city, in the absence 
of a statute expressly authorizing it.67 Nor will 
a power in the city to purchase certificates from the 
contractor be implied from the statute authorizing 
it to make improvement contracts,°* or from a stat- 
ute authorizing it to issue the certificates and to 
make them assignable.°® So payment by the city 
of a certificate in the hands of one in trust for an- 
other does not operate as an assignment of the 
equitable interest from the beneficiary to the city 
so as to authorize an action against the landowner 
by the trustee professing to act for the city.7° 
Rights of holder. The holder of a warrant is 
subrogated to the rights of the city,” as, for exam- 
ple, a right to have a reassessment after the original 
assessment had been declared void,‘? but is,not en- 
titled to recover the penalty imposed for nonpayment 
of the assessment.*? The respective rights of owners 
of successive tax bills are analogous in principle 


58. State v. Murphy, 20 N. D. 427, 
128 NW 303. 

59. Beaudry v. Valdez, 32 Cal. 269; 
Langan vy. Bitzer, 82 SW 280, 26 KyL 
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articles of this chapter and title, as 
far as we have been able to find, that 77. 
expressly authorizes the city, after 
isSuing these paving certificates and 78. 
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to those of junior and senior mortgagees,’* and the 
owner of a junior tax bill lien, who has not been 
made a party to the foreclosure of a senior tax bill 
len, may maintain an action for the foreclosure of 
his own lien.7® Special assessments paid by the 
landowners to the county treasurer reduce the city’s 
liability to the certificate holder by that amount,’é 
the lability therefor being placed on the county 
treasurer after the payment to him.77 

[§ 3464] (3) Enforcement. The enforcement of 
the warrant must follow the statutory procedure.*® 
The action is subject to the defenses’? and limita- 
tions specially applicable thereto,®° and, in an action 
against the city thereon, to any defenses available 
to the city against the contractor.81. Where, under 
the contract, the city’s liability is conditioned upon 
the abutting land not being liable, a judgment 
against the city cannot be sustained in the absence 
of a judicial decision in favor of the landowner,*? 
but on a finding in his favor judgment may be 
rendered against the city in a proper state of the 
pleadings,®* except where the charter provides that 
in no ease shall the city be liable where it cannot 
in turn hold the land‘liable, and the judgment in 
favor of the property owner is on grounds which 
would exempt the land from liab‘lity to the city 
as well as to the contractor.84 The certificate or 
warrant is prima facie evidence of the contractor’s 
right to recover,’® and acceptance of the work by 
the city is conclusive as to the performance of the 


Kelly, 159 Iowa 312, 139 NW 564. 
Red Oak First Nat. Bank v. 


Kelly, supra. 
See Elliott v. Chambers Land 


579; Fehler v. Gosnell, 99 Ky. 380, 35 
SW 1125, 18 KyL 238. 

[a] Countersignature.—Where the 
mayor of the city of Oakland became, 
prior to his election, the assignee of 
a contract for street improvement as 
collateral security, such fact did not 
affect the validity of the contract, or 
incapacitate the mayor from counter- 
signing a warrant issued for the col- 
lection of the assessment. Beaudry 
v. Valdez, 32 Cal. 269. 

[b] An error in the christian 
name of the owner of property sought 
to be charged by an apportionment 
warrant for a municipal improve- 
ment, not shown to have prejudiced 
such owner, was an amendable defect 
within St. (1903) § 2884, providing 
that no error in the proceedings of 
the general council shall exempt from 
payment for improvements after the 
work has been done, but that the 
council or court may make all cor- 
rections to do justice to the parties 
concerned. Langan v. Bitzer, 82 SW 
280, 26 Kyl 579. 

[ec] Issued against wrong person, 
—Where an apportionment warrant 
for a municipal improvement was 
issued against the wrong person by 
mistake, the holder of the warrant 
was entitled to have it corrected by 
the city council within five years. 
oe v. Gallaher, 87 SW 775, 27 KyL 

60. Bienfield v. Van Ness, 176 Cal. 
585, 169 P 225. 

61. Bailey v. Hermosa Beach, 183 
Cale. Tote 192. RP 712. 

62. ohn vy. Federal Constr. Co., 
WanCal 47; Loa 916, 

68. Bailey v. Hermosa Beach, 183 
Cate. 75 7;2 192-P TL2: 

64. Parker v. Wallace, 80 Misc. 
425, 142 NYS 523, 

65. Holder of improvement bonds 
see infra § 3467. 

66. Nitsche y. State 
Bank, 69 Okl, 37, 170 P 234. 
- 67. Watson v. Center, 
A.) 286 SW 859, 860. 

68. Watson y. Center, supra, 

69. Watson v. Center, supra. 

“There is nothing in any of the 


Security 


(Tex. Ciy. 


delivering them to the contractors, 
who have accepted them under their 
contract, to repurchase these certi- 
cates and become the owner thereof 
and bring suit thereon against one 
of its citizens. If this chapter con- 
fers any such authority, it could only 
be by implication, and before it could 
be properly held that the city has 
such implied authority the court 
should be able to point out wherein 
that character of authority clearly 
appears. It will not do to say, in 
our opinion, that simply because the 
city had the right to make the con- 
tract with the contractors for the im- 
provement of the streets of the city, 
and by ordinances duly passed to 
provide that a portion of the con- 
sideration for the improvements 
should be paid by the abutting prop- 
erty owners, that the city would have 
the right to purchase from the con- 
tractors the paving certificates that 
had been duly executed and delivered 
to them and accepted by them, and to 
become a dealer in such certificates 
and a litigant with its citizens over 
them. It is true that article 1011 au- 
thorized the city to make the certifi- 
cates assignable, as the city did, but 
clearly that was for the benefit and 
convenience of the contractors in 
handling the certificates and nego- 
tiating them, and we think that it 
ought not to be held that it was con- 
templated by the Legislature, on ac- 
count of this authority of the city, 
that the city should become a pur- 
chaser of and dealer in such certifi- 
cates and a litigant with its citizens.” 
Watson v. Center, supra. 

70. Loomis v. Chicago, ete., R. Co., 
31 S. D. 408, 141 NW 386. 

71. In re Tacoma Second School 
Addition Reassessment, 110 Wash. 
104, 187 P 1092. 

* 72. In re Tacoma Second School 
Addition Reassessment, supra. 

73. Seymour v. Oklahoma City, 38 
. 547, 184 P 45, 47 LRANS 702) 

74. Springfield v. Ransdell, 305 
Mo. 43, 264 SW 771. 

75. Springfield v. Ransdell, supra. 

76. Red Oak First Nat. Bank v. 


Co., 61 Cal. A, 310, 215 P 99 (alterna- 
tive methods and application thereto 
of the statute of limitations). 

79. Hill-O’Meara Constr. Co. Vv. 
Hutchinson, 100 Mo. A. 294, 73 SW 318, 

{a] Failure to perform.—Heman 
v. Gerardi, 96 Mo. A. 231, 69 SW 1069. 

[b] Failure to perform contract in 
required time.—Hill-O’Meara Constr. 
Co. v. Hutchinson, 100 Mo, A. 294, 73 
SW 318: Sparks v. Villa Rosa Land 
Co., 99 Mo. A. 489, 74 SW 120. 

{c] Failure to perform in reason- 
able time.—Heman v. 171 
Mo, 258, 71 SW 163. 

80. Elliott v. Chambers Land Co., 
61 Cal. “Az 310; 275: Psd 9. 

81. Obst v. Louisville, 6 Ky. Op. 
577 


Gilliam, 


82. Bitzer v. O’Bryan, 107 Ky. 590, 
54 SW 951, 21 Kyl 1307. 
83. Louisville v. Gosnell, 47 SW 


211, 20 Kyl © 539; Louisville v. 


Murphy, 6 Ky. Op. 62. 
84. Louisville v. Robertson, 9 Icy. 


t) dibil, 

85. City St. Impr. Co. v. Laird, 138 
Cal. 27, 70 P 916; Blanchard v. Ladd, 
135 Cal. 214, 67 P 131; Belser v. All- 
man, 134 Cal. 399, 66 P 492; Reid v. 
Clay, 1384 Cal. 207, 66 P 262; San 
Francisco Pay. Co, v. Bates, 134 Cal. 
89, 66 P 2; Williams v. Bergin, 129 
Cal. 461, 62 P 59; Edwards v. Berlin, 
123 Cal, 544, 56 P 432; Buckman v. 
Landers, 121 Gal, 4347," 43 Pi 11255 
Warren v. Ferguson, 108 Cal. 535, 41 
P 417; Rauer v. Lowe, 107 Cal. 229, 
40 P 887; Perine v. Erzgraber, 102 
Cal. 234, 36 P 585; Fanning v. Levis- 
ton, (Cal.) 21 P 121; Manning v. Den, 
3 Cal. Unrep. Cas. 309, 24 P 1092; 
Jaicks v. Merrill, 201 Mo. 91, 98 SW 
753;, Barber Asphalt Pav. Co. v. Ull- 
man, 137 Mo. 543, 88 SW 458; Keith 
v. Bingham, 100 Mo. 300, 13 SW 683; 
St. Louis v. Armstrong, 38 Mo. 29; 
St. Louis v. CG8ters, 86 Mo. 456; Ex- 
eelsior Springs v. Ettenson, 120 Mo, 
A. 215, 96 SW 701; Sedalia v. Mont- 
gomery, 109 Mo. A. 197, 88 SW 1014; 
Heman Constr. Co. v. MeManus, 102 
Mo. A. 649, 77 SW 310; Heman vy. 
Farish, 97 Mo.:A.- 393, 71-SW 382: 
Heman v, Larkin, (Mo, A.) 70 SW 


( 
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contract.®® 

[§ 3465] b. On Precept Issued to Contractor—(1) 
In General. Under the statutes in some jurisdic- 
tions, where the property owners refuse for a speci- 
fied length of time to pay assessments, the contractor 
may upon affidavit of such fact secure the issuance 
to him of a precept for the amount of the assess- 
ment, and upon this precept after due notice and 
default a levy and sale of the land against which the 
assessment is made may be had.§* The affidavit re- 
quired for the issuance of a precept under such stat- 
utes®® and the issuance of the precept itself must 
follow statutory directions,®® as, for example, that 
it be issued by the common council®® and signed by 
the mayor.®? 

[§ 3466] (2) Appeal. Any person who is ag- 
grieved by the issuance of such a precept may, 
where the statute so provides, appeal by filing a 
sufficient bond with the city clerk, and the city 
clerk must thereupon certify the papers connected 
with the improvement to a designated court wherein 
they serve the purpose of a complaint to which ap- 
pellants shall answer upon rule, and in ease it is 
found that the proceedings subsequent to the order 
directing the work to be done are regular, that the 
work has been performed in- accordance with the 
contract, and that the estimate has been properly 
made thereon, a sale is directed.°? The costs of 
such appeal are adjudged against the losing party 
personally.®? It is forbidden the property owners 
upon such appeal to urge any errors or irregularities 
in the making of the contract.% : 

[§ 3467] c. On Assessment Bonds**—(1) In Gen- 


907; Heman v. Ring, 85 Mo. A. 231; 91. 
Heman Constr. Co. v. Loevy, 64 Mo. | Ind. 140 
A. 430; Farrell v. Rammelkamp, 64 [a] 
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Jeffersonville vy. Patterson, 32 
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[§§ 2464-3468 


eral. Under statutes providing for the issue of 
bonds to the contractor, representing the amount 
of the assessment against the property benefited,°°: 
the bondholder may sue to recover the amount of 
his bond? and interest®® without first making a de- 
mand upon the city,9® and, in ease of default in 
payment, may have the property sold to satisfy his 
claim; nor is a resolution of the city council nec- 
essary to authorize suit.2, But under some of these 
statutes the grouping of lots and the sale of any lot 
in the group to satisfy the assessment lien of other 
lots is unauthorized.* Under some statutes the con- 
tractor may enforce either the bonds or the assess- 
ment lien, but where the landowner has undertaken 
to pay the assessment by installments and has paid 
all the installments due, the holder of unpaid cou- 
pons is not entitled to foreclose the lien,® but must 
resort to the special fund in the hands of the city 
treasurer set apart for the payment of the cost of 
the improvement.°® 

[§ 3468] (2) Actions. In an action on an im- 
provement bond brought by the bondholder against 
the city, it is sufficient if the ordinances authorizing 
the issue of bonds are alleged, without stating the 
existence or nature of the debts upon which. the . 
bonds are based.? In such an action the city may 
set up the invalidity of the assessment as a defense,® 
and where the assessment is void on its face, the 
availability of such defense to the city is not 
affected by the fact that the landowner had not 
previously appealed from the assessment to the city 
council.2 An action to foreclose the assessment 
lien is properly brought by, and in the name of, 
443, 58 P 920. 


98. Scott v. Hayes, 162 Ind. 548, 
NE 879 (where an ordinance, in 


Mo. A. 425; Gallaher v. Bartlett, 64 
Mo. A. 258; Springfield v. Baker, 56 
Mo. A. 637; Nevada v. Morris, 43 Mo. 
A, 586; Adkins v. Chicago, ete, R. 
Co., 36 Mo. A. 652; Heman v. Payne, 
27 Mo. A; 481; Linneus v. Locke, 25 
Mo, A. 407; Waud vy. Green, 7 Mo. A. 
82; Wales v. Warren, 66 Nebr. 455, 
92 NW 590. 

86. Barker v. Tennessee Pav. 
Brick Co., 71 SW 877, 24 KyL 1524. 

87. Burt v. Hasselman, 139 Ind. 
196, 38 NE 598; Reeves v. Grotten- 
dick, 131 Ind. 107, 30 NE 889; Elk- 
hart v, Wickwire, 121 Ind, 331, 22 NE 
342; Crowell vy. Jaqua, 114 Ind. 246, 
15 NE 242; Goring v. McTaggart, 92 
Ind. 200; Langohr v, Smith, 81 Ind. 
495; Flournoy v. Jeffersonville, 17 
Ind. 169, 79 AmD 468; Fralich v. Bar- 
low, 25 Ind, A. 383, 58 NE 271: t 

88. Reeves y. Grottendick, 131 Ind. 
107, 30 NE 889; Jenkins vy. Stetler, 118 
Ind. 275, 20 NE 788; Clements v. Lee, 
114° Ind. 397,16. NE’ 799; ‘Ray v. 
Jeffersonville, 90 Ind. 567; Balfe v. 
Johnson, 40 Ind. 235, 

[a] Joint contractors.—(1) Under 
Rev. St. § 3165, providing that the 
contractor “shall file his affidavit,” 
where several persons united as con- 
tractors, an affidavit made by one of 
them is sufficient. Reeves v. Grot- 
tendick, 131 Ind. 107, 30 NE 889; 
Jenkins v. Stetler, 118 Ind. 275, 20 
NE 788. (2) Where one of two joint 
contractors for improving. streets 
dies after the improvement and as- 
sessment are made, a precept may be 
issued in favor of both, and the affi- 
davit to obtain such precept may be 
made by the surviving partner. Ray 
v. Jeffersonville, 90 Ind. 567. ; 


89. See cases infra notes 90, 91. 
90. Langohr vy. Smith, 81 Ind. 495. 
[a] Issue by city clerk.—A sale 


made under a precept issued by a 
city clerk without an order of the 
common council is void. Langohr vy. 
Smith, 81 Ind, 495. 


tempore of common council. Where 
the statute of incorporation of a city 
requires that a precept issued for the 
collection of assessments therein 
shall be signed by the mayor, a pre- 
cept signed by a member of the com- 
mon council acting temporarily as 
president thereof is void. Jefferson- 
ville v. Patterson, 32 Ind. 140. 

92. Reeves v. Grottendick, 131 Ind. 
107, 30 NE 889; Sims vy. Hines, 121 
Ind, 534, 23 NE 515; Jenkins v. 
Stetler,. 118 Ind. 275, 20 NE 788; 
Taber v. Ferguson, 109 Ind, 227, 9 
NE 723; McGill v. Bruner, 65 Ind. 
421; First Presb. Church v. Lafayette, 
42 Ind. 115; Brookbank y. Jefferson- 
ville, 41 Ind. 406; Lammers y. Balfe, 
41 Ind. 218; Stewart v. Jeffersonville, 
41 Ind. 1538; Baker v. Tobin, 40 Ind. 
310; Balfe v. Johnson, 40 Ind. 235; 
McEwen vv. Gilker, 38 Ind. 233; 
Kretsch vy. Helm, 38 Ind. 207; Mo- 
berry v. Jeffersonville, 38 Ind. 198; 
Romig v. Lafayette, 33 Ind. 30; Hal- 
stead v, Attica, 28 Ind. 378: Klein v. 
Tuhey, 13 Ind, A. 74,,40 NE 144; 
Phillips v. Jollisaint, 7 Ind. A. 458, 
34 NE 653, 847. 

93. Brookbank v. Jeffersonville, 41 
Ind, 406, ‘ 

94 Boyd v. Murphy, 127 Ind. 174, 
25 NE 702; Sims v. Hines, 121 Ind. 
534, 23 NE 515; Jenkins v. Stetler, 
118 Ind. 275, 20 NE 788; Wiles. v. 
Hoss, 114 Ind. 371, 16 NE 800; Mce- 
Gill v. Bruner, 65 Ind. 421; Johnson v, 
Allen, 62 Ind. 57; Rose v. Balfe, 43 
Ind. 353; Ball v. Balfe, 41 Ind. 221; 
Hellenkamp y. Lafayette, 30 Ind. 192; 
Crawfordsville Music Hall Assoc, v. 
Clements, (Ind. A.) 38 NE 226. 

95. By whom enforcement is made 
generally see supra § 3467, 

Effect of subsequent statutes see 
supra § 38467, 

96. See statutory provisions. 

97.. German Sav., ete., Soc. v. 
Ramish, 188 Cal,.120, 69 P 89, 70 P 
1067; Ramish v. Hartwell, 126 Cal. 


directing the issuance of street im- 
provement bonds under the Barrett 
Law [Burns St. Annot. (1894) § 
4296], named the rate of interest they 
were to vear, there was a sufficient 
compliance with § 4294, authorizing 
the city council to fix the rate of in- 
terest). 

99. Scott v. Hayes, supra. 

Demand of payment generally see 
supra § 3460. 

1. Ramish vy. Hartwell, 126 Cal. 
443, 58 P 920 (holding that the 
remedy under a statute providing 
that sale should be in the manner 
provided for the collection of delin- 
quent taxes generally was not af- 
fected by a later statute changing the 
method of sale for taxes); Blackwell 
Wye OME D'Alene, 138 Ida, 357, 90 P 


2. Scott v. Hayes, 162 Ind. 548, 70 
NE 879. 
194°; Cal. 


3. Stege ov. 
305, 228 P 461. 

4 Shirk v. Hupp, 167 Ind. 509, 78 
NE 242, 79 NE 490 (under Acts 
(1901] p 587 c 231 8 6, declaring 
that assessments for a street im- 
provement shall be a lien, authorizing 
an action to foreclose the lien on 
the nonpayment of the assessments, 
and providing for the issuance of 
improvement bonds which may be de- 
livered to the contractor in payment 
for the work, etc., a contractor con- 
structing a street improvement may 
sue on the bonds issued by the city 
in anticipation of the assessments or 
on the lien created by the assess- 
ments for benefits). 

5. Jessen v. Pierce, 25 Ind, A. 222, 
57 NE 941. 

6 Jessen v. Pierce, supra. 

7 San Antonio v. Berry, 92 Tex. 
319, 48 SW 496 [mod (Civ. A.) 46 
SW 273]. 

8. Schaffer v. Smith, 169 Cal. 764, 
147_P 976. ; 

9. Schaffer v. Smith, supra. 


Richmond, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3468-3469} 


_the holder of bonds payable to bearer where the 


city has failed to pay the bonds or collect the assess- 
ment,'° and where under the statute no precedent 
demand on the city to pay is required,!! the bond- 
holder is not required to prove a refusal by the 
city to pay,’? even though he has alleged such re- 
fusal in his declaration.1* If the bonds are payable 
to bearer, plaintiff’s possession of them in court is 
sufficient evidence of his interest entitling him to 
sue.1*. Payment is a defense to such actions only 
where the assessment against the land has been paid 
in full*® and to the person entitled to receive it.'® 
Defenses which might have been urged by a grantor 
against the holder of an improvement bond are not 
available to the latter, as grantee, after he has 
assigned the bond to another by false representa- 
tions and bought in the land.17 

[§ 3469] d. Under General Tax Laws.1® Where 
the statutes so provide, assessments remaining un- 
paid after a specified time may be collected in the 
same manner as delinquent taxes generally.1®. In 
the jurisdictions in which this method may be pur- 
sued, statutes relating to the payment of general 
taxes out of the proceeds of land sold at judicial 
sales apply.2° It is not necessary, however, that 
there should be also delinquent general taxes 
against the same property.?4_ The power of a city 
to follow the method used in the collection of gen- 
eral taxes in making its collections of special assess- 
ments depends upon the statutes, so that where the 
statute expressly gives the power, it may do so;?? 
otherwise not.?* 

Conditions precedent. Its exercise depends upon 


the fulfillment of conditions precedent imposed by. 


the statute,?* as, for example, that before an order 
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( 


[44 C.J.] 827 
for the sale of land is issued the marshal should 
certify that he can find no personalty of defendant, 
either on thé premises or anywhere in the city, 
upon which to levy.25 But unless the statute so 
requires, it is not necessary that a delinquent list 
should be filed,?* or that a certificate of delinquency 
should be offered,?” or that the return of the col- 
lector of special assessments be filed with the county 
collector on or before a day stated.?® 

Defenses. Matters which might have been pleaded 
in defense to the assessment proceedings cannot 
be pleaded as a defense for the first time in an action | 
by the city to collect the amount of the assessment, 
in the absence of any showing that the assessment 
was void because of some jurisdictional defect in the 
proceedings.?9 

Sale. The sale must be made by the officer®® in 
the manner*t and upon the notice prescribed.?? 
Where the property has been assessed for two im- 
provements, it may be sold for the aggregate of the 
two assessments, where it has been advertised for _ 
sale for the separate assessment before it was ad- 
vertised and sold for the aggregate assessments, 
and no sale resulted, under a statute authorizing the 
sale of all real estate which remains liable to sale 
for delinquent taxes and which shall have been pre- 
viously advertised and offered for two ycars or more 
and which has remained unsold for want of 
bidders.®% 

Default in installment. Where the statute pro- 
vides that the whole tax shall become due and pay- 
able upon failure to pay any installment, the pay- 
ment of the entire assessment against particular land 
may be enforced upon default in payment of any 
installment,** nor is this right abrogated by an 


10. Schroeder v. Raymond, 117 Ont.—Capon v. Toronto Corp., 26|(U. S.) 349, 7 L, ed. 882; State v. 
Wash, 238, 200 P 1092, 204 P 180. Ont. 178. Taylor, 59 Md. 3388; Whittaker v. 
11. See supra § 3467 [a] Sale does not necessarily de- Deadwood, ORS Bal bs 608, 82 NW 202; 


12, Scott v. Hayes, 162 Ind. 548, 
70 NE 879. 
> 13... Scott v. Hayes, supra. 

14. Schroeder v. Raymond, 
Wash, 238, 200 P 1092, 204 P 180. 

15. National Exch. Bank v. Smith, 
63 Ind. A. 574, 114 NE 881. 

16. National Exch. Bank vy, Smith, 


117 


supra. 
17. National Exch, Bank v. Smith. 
supra, 
18. Applicability generally of 


general tax statutes see supra § 3469. 

Delinguent municipal taxes see 
infra se 4463-4514. 

Distribution of proceeds of sale see 
infra § 3583. 

Sale of land for delinquent taxes 


anaes see Taxation..[37 . Cyc 
1280). 
is, Cali—Page «V....W..: W.- Chase 


Co., 145 Cal. 578, 70 P 278; Ramish v. 
Hartwell, 126 Cal. 443, 58 P 920. 
Colo.—Highlands v. Johnson, 24 


Colo. 371, 51 P 1004. 


Ida.—Blackwell v. Coeur D'Alene, 
tai tda. 357, 90-P..353, : 

Iowa.—Halvorson v. Mullin, 179 
Iowa 293, 156 NW 289, 161 NW 309; 
Shaw v. Des Moines County, 74 Iowa 
679, 39 NW 101. 

Kan. —Sanger y. Rice, 43 Kan. 580, 


23 P 633; Challiss v. Parker, 11 Kan. 


384 

Md.—Baltimore v. Ulman, 79 Md. 
are’ ae os A 43; Brooks v. Baltimore, 48 

Miche Aaitor- Gen, Vv. 95 
Mich. 127, 54 NW 640. 

N. J.—Mowyer v. Camden, 50 N. J. 
1 yeti an A 137, 

N. Y.—Peo. v. Bergen, 6 Hun 267; 
Rathbun y. Acker, 18 Barb.. 393. 

Oh.—Makley v. Whitmore, 61 Oh. 
St. 587, 56 NE 461, 

Pa—South Chester v. Broomall, 
1 Del. Co. 58 

Wis.—State v. Hobe, 106 Wis. 411, 
82 NW 336, - 


Maier, 


pend on existence of prior lien but 
may be had as under judgment. Hal- 
vorson v. Mullin, 179 Iowa 2938, 156 
NW 289,.161 NW 309. 

[b] Special charter cities are’ not 
within the general law where the 
charter provides a different method. 


State v. Kotecki, 156 Wis. 278, 146 
NW 528. 
20. Makley v. Whitmore, 61 Oh. 


St. 587, 56 NE 461. 

21. State v. Irey, 42 Nebr. 186, 60 
NW 601. 

22. See cases supra note 20. 

23. Iowa.—Merriam v. Moody, 
Iowa 168; McInerny v. Reed, 23 Iowa 


410. 
peed Sah Raced v. Spratley, 5 Kan. 
5. 
Nebr.—State v, Irey, 42 Nebr. 186, 
60 NW 601. 
N. J.—State v. Beverly, 53 N. J. 
L. 560, 22 A 340. 
N. Y.—Sharpe v. Speir, 4 Hill 76. 
Tex.—Allen v. Galveston, 51 Tex. 


302. 

24. See cases infra note 25, 

25. Tompkins v. Johnson, 75 Mich. 
181, 42 NW 800. 

26. Peo. v. Freeman, 301 Ill. 562, 
134 NE 121. But see Drennen v. Peo., 
222 Tll. 592, 78 NE 937 (holding that 
the filing of the published list of 
delinquent lands with the certificate 
of the publisher in the “office of the 
county clerk and ex officio clerk of 
the county court of said county” is 
not in compliance with the statute 
requiring it to be filed as part of the 
records of the county court). 

27. O’Neil v. Brode, 40 Cal, A. 371, 
tat a a Wa 

8. Peo. v. Freeman, 301 Il. 562, 
134 NE 121, 
29. Glens Falls v. McMullen, 62 


| Mise. 134, 116 NYS 49. 


30. Bowyer v. Camden, 50 N. J. L. 


87, 11 A 137. 
31. Ronkendorff v. Taylor, 4 Pet. 


25 


ie Vv. Hobe, 106 Wis. 411, 82 NW 

[a] Date of sale.-—Where a city 
charter provides for the sale of prop- 
erty of delinquent taxpayers on the 
first Mondays of March and Decem- 
ber, a sale made on December 20 is 
invalid. Whittaker v, Deadwood, 12 
S. D. 608, 82 NW 202. 

[b] Mere delay in issuing certifi- 
cate does not invalidate sale. Fisk 
v. Keokuk, 144 Iowa 187, 122 NW 

Bacon v. 


896. 
62; Ga, 86 
Ga, 301, 12 SE 580. 
Ilowa.—Harris v. Evans, 196 Iowa 
799, 195 NW 178. 
Md.— Alexander v. Walter, 8 Gill 
Joseph, 87 Mo. 


Savannah, 


239, 50 AmD 688. 

Mo.—Fowler v. St. 
228. 

N. J.—Hutchinson vy. Trenton, 42 
N. ne 2. 

Y.—Tonawanda v. Price, 171 N. 
Yi Nive, 64 NE 191 [rev 57 App. Div. 
635, 68 NYS 1150]; Sanders v, Leavey, 
38 Barb. 70, 

[a] Misdescription.—Although the 
notice of the tax sale, the certificate 
of purchase, the notice for the tax 
deed and the deed itself recited that 
real estate was sold for 1906 taxes 
where it was sold for paving taxes 
for which the property had been 
offered for sale in 1905 and 1906 and 
which had been carried forward on 
the tax list, and it was evident from 
other recitals in the notice of the tax: 
sale that it referred to paving taxes 
so carried forward, the notice was 
sufficient and the proceedings were 
not fatally defective. Harris > v. 
Evans, 196 Iowa 799, 195 NW 178. 

Sufficiency of notice of sale in gen- 
eral see infra § 3559. 

33. Harris v. Evans, 196 Iowa 799, 
195 NW 178. 

34. Stinson v. Godbe, 48 Utah 444, 
160 P 280. 


828 [44 C.J.] 


amendment of the statute increasing the interest 
rate on unpaid installments.*° 

Right to proceeds. Where certificates have been 
issued representing the assessment fund, the holder 
of such certificates is entitled to the funds paid in 
on such assessment or to the proceeds of sale to the 
amount of the certificates.*® 

Penalty. Where the general taxation statute al- 
lows a penalty for nonpayment, a penalty may be 
collected for nonpayment of assessments in the same 
way." 

[§ 3470] e. Summary Judgment or Execution®**— 
(1) In General. The right to a summary judgment 
or order for the sale of land to enforce a special 
assessment is purely statutory,®® and where a general 
statute authorizing such procedure exists, a city 
within the terms of the statute may follow it,*° 
especially where its charter expressly provides that 
it may adopt any method of procedure in any gen- 
eral law providing for the enforcement of special 
assessments.44 Even in jurisdictions where the 
method generally employed for collection of assess- 
ments is by action,*? statutes or charters provide a 
way of proceeding by summary sale where such 
method is more adaptable to the circumstances,** 
as, for example, where the condemnation of land is 
necessary for the improvement and, funds must be 
provided for the payment of the awards before the 
actual work of construction is begun.4* It has been 
held that a territorial legislature has power to au- 
thorize by statute a summary procedure to supple- 
ment the foreclosure method provided by act of 
congress.*> The right to a summary judgment is 
dependent upon the existence of the assessment 
lien,#® and is subject, therefore, to subsequent leg- 
islation changing the time when such lien accrues ;** 
nor are vested rights interfered with by such legisla- 

35. Stinson v. Godbe, supra. 

36. State v. Hobe, 106 Wis. 411, 82 
NW 336 (holding that, under the Su- 


perior City Charter, providing for 
special assessments, and for their 


62, 1413 SE 230. 
47. 


49. 
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46. Buchman y. Rogers, 29 Ga. A. 


Buchman vy. Rogers, supra. 
48. Buchman y. Rogers, supra. 
Lanham, etc., Co. v. Rome, 136 


tion where it is construed to apply only to proceed- 
ings instituted after its enactment.*® 

[§ 3471] (2) Necessity of Hearing. Where op- 
portunity for hearing or trial is afforded, the statute 
satisfies the constitutional requirement of due proc- 
ess of law.*® Hence, the right to a summary judg- 
ment is subject to the restrictions and limitations 
contained in the statutes granting the right and de- 
signed to preserve their constitutionality,°° as, for 
example, that the city board having supervision of 
the work shall file in court a certificate as to the 
sufficiency of the perfofmance of the contract and 
that the landowner shall then be given an oppor- 
tunity to be heard on whether the improvement con- 
forms to the ordinance,*! that defendant shall have 
a right to file an affidavit denying liability and to 
have a trial of the issues raised thereby,°? that he 
shall have an opportunity for contest by means of 
an equitable proceeding for injunction,°? or that 
notice and demand for payment shall be served upon 
him before execution can issue.** 

[§ 3472] (3) Statutory Requirements. To sus- 
tain such proceedings the statute must be substan- 
tially followed.®> For example, the proceedings must 
be brought before the court having jurisdiction 
under the statute,°* and at the time specified in 
the statute,°? such application not. being a civil 
action within the meaning of a statute of limitations 
barring after five years any ‘‘civil action not other- 
wise provided for.’’°® The assessment must have 
been confirmed,®® certified to the city collector,®° 
and a warrant issued to him,® upon which, in some 
jurisdictions, he must have made a demand®? and 
return,®* after which the delinquent assessments 
must have been reported to the collector authorized 
by statute,** the lots being sufficiently described 


62, 72 NE 7; Butler v. Nevin, 88 Ill. 
575; Gurnee v. Chicago, 40 Ill. 165, 
[a] Amendment.—The copy of the 
assessment roll attached to the col- 
lector’s warrant may be amended to 


§§ 3469-3472 


enforcement as other city taxes are 
enforced, except that all money col- 
lected on account of special assess- 
ments by the city or county treasurer 
shall be paid to the owner on sur- 
render of the certificate, where the 
money to discharge a special assess- 
ment lien is received by the county 
treasurer before the sale of the prop- 
erty to enforce it, he thereby becomes 
a trustee thereof for the certificate 
holder). 

37. Baker v. French, 18 Oh, Cir. 
Ct. 420, 10 Oh. Cir. Dec. 222 


38. Warrants in actions on certifi- 
cates or warrants see supra §§ 3462-— 
3464. 

39. See statutory provisions; and 


eases infra this section. 

40. Simpson v. San Francisco, 174 
Cal. 815, 162. P 631; Telegraph Hill 
Neighborhood Assoc, v. San Fran- 
cisco, 174 Cal. 814, 162 P 630; Cooper 
v. San Francisco, 174 Cal. 813, 162 P 
631; Hayne v. San Francisco, 174 Cal. 
185, 162 P 625. 

41. Simpson vy. San Francisco, 174 
Cal. 815, 162 P 631; Telegraph Hill 
Neighborhood: Assoc. v. San Fran- 
cisco, 174 Cal. 814, 162 P 630; Cooper 
v. San Francisco, 174 Cal. 818, 162 P 
631; Hayne v. San Francisco, 174 Cal. 
185, 162 P 625. 

42. See infra §§ 3490-3543. 

43. See statutory provisions; and 
cases infra note 44. 

Hayne v. San Francisco, 174 
, 162 P 625; St. Louis v. Bell 
Place Realty Co., 259 Mo, 126, 168 
SW 721, 

45. In re Seward St. Assessments, 
5 Alaska 726. 


Ga. 398, 71 SE 770. 

50. Bacon v, Savannah, 86 Ga. 301, 
12 SE 580. 

51. ‘Peo. vi Conway, 253 Ill. 140, 
97 NE 251. 

52. Bacon v. Savannah, 86 Ga. 301, 
12 SE 580. 

53. Lanham, etc., Co. v. Rome, 136 
Ga. 398, 71 SE 770. 

54. Drennen v. White, 191 Ala. 
274, 68 S 41; Fairmount Land Corp. 
v. Baltimore, 145 Md. 391, 125 A 796. 

55. Peo. v. Conway, 258 Ill. 140, 97 
NE 251; Gage v. Peo., 219 Ill. 634, 
76 NE 834; Ottis v. Sullivan, 219 Il. 
365, 76 NE 487; Biggins v. Peo., 193 
Ill, 601, 61 NE 1124. 

56. See infra § 3475, 

57... Lewis v. Moultrie Banking Co., 
36 Ga. A. 347, 186 SE 554; Leindecker 
v. Peo, 98 Til. 22: Hamilton yv) Chi- 
cago, 22 Ill. 580. 7 

Time for enforcement in general 
see supra § 3459. 


58. Shepard v. Peo., 200 Ill. 508, 
65 NE 1068. 
59. Glos v. Collins, 110 Ill. A, 121. 


[a] After reversal of confirma- 
tion.—The county court has no 
power to order a sale of property for 
a failure to pay an installment of a 
special assessment, after the judg- 
ment of confirmation has been re- 
versed. Such act is without the 
jurisdiction of the court. Glos v. 
Collins, 110 Dh As 121. 

60. Doremus v. Peo., 173 Ill. 63, 50 
NE 686; McChesney v. Peo., 171 Ill. 
267, 49 NE 491. 

61. Peo. v. Brown, 261 Ill. 73, 103 
NE 559; Marshall v. Peo., 219 Ill. 99, 
76 NE 70; Peo. v. Record, 212 I11. 


make it correspond with the original, 
Peo. v. Brown, 261 Ill. 78, 108 NE 559. 

62. See supra § 3460. 

63.. Peo. v. Freeman, 301 Ill. 562, 
134 NE 121; Peo. v. Smith, 281 Tl. 
538, 118 NE 61; Peo. v. Record, 212 
Ill, 62, 72 NE 7; Walker v. Peo., 75 
Ill. 614; Smith v. Peo., 75 Ill. 36; Ot- 
tawa v. Macy, 20 Ill. 413. 

[a] Sufficiency of return.—(1). 
Where a city marshal, attempting to 
collect a special tax, merely handed 
back the bill of costs to the clerk 
with the oral statement that he had 
made a demand for the amount of 
the tax and had been unable to col- 
lect it, this did not constitute a re- 
turn, and the court, on application for 
judgment, properly refused to allow 
an amendment so as to show a return 
to the clerk within sixty days as re- 
quired by law. Peo. v. Record, 212 
Ill, 62, 72 NE 7. (2): Where an affi- 
davit sent with the return of a 
special city collector, although not 
physically attached to the return, 
might have been filed at the time the 
return was filed, and was later at- 
tached, return was sufficient, the pre- 
sumption being that, in making the 
return, the officers performed their 
duties. Peo. v. Smith, 281 Ill, 538 
118 NE 61, ; 

64. See cases infra this note. 

[a] County collector authorized.— 
Hurd v. Peo., 221 Ill. 398,77 NH 443: 
Marshall v. Peo., 219 Ill, 99, 76 NE 
70; Harris v. Peo., 218 Ill. 439, 75 NE 
1012; Biggins v. Peo., 193 Ill. 601, 61 
NE 1124; Craig v. Peo., 193 Ill. 199, 61 
NE 1072; Steidl v. Peo., 173 Ill. 29, 50 
NE 129; Hoover v. Peo., 171 Ill. 182, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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) 


properly to locate them.*®> 


[§ 3473] (4) Objections and Defenses—(a) In 
The objections must state facts which, if 
supported by sufficient evidence, would be a bar to 
They must be stated in specific 
terms,°’ and objections not stated cannot be con- 
sidered.°S Objections may be made to the sufficiency 
of the pleadings without a special appearance ques- 
tioning the jurisdiction of the ecourt.% 
which might have been made to the confirmation of 
the assessment’? or on appeal therefrom” are not 
available as defenses to the enforcement of the 
assessment on application for judgment, unless such 
objections are to the validity of the assessment,”? 
or to the jurisdiction of the court," or unless a new 
ordinance is passed changing the requirements un- 
der the former ordinance to such an extent as to 
amount to an abandonment of the proceedings,"* 


General. 


the judgment.®¢ 


49 NE 367; Peo. v. Wadlow, 166 Ill. 
119, 46 NE 775; McLean v. Peo., (I11.) 
27 NE 601; Bowman vy. Peo., 137 Ill. 
436, 27 NE 598; Peo. v. Pierce, 90 111. 
85; Smith v. Peo., 87 Ill, 74;  Chi- 
©ago,, ete., R. Co. v. Peo., 83+ Ill; .467. 

tb] County collector nct author- 
ized.—Honore v. Chicago, 62 Ill. 305; 
Forsythe v. Chicago, 62 Ill. 304; Otis 
v. Chicago, 62 Ill. 299: Brown v. Chi- 
eago, 62 Ill. 289; Burton v. Chicago, 
62 Ill. 179; Marsh v.. Chicago, 62 Ill. 
115; Brown v. Chicago, 62 Ill. 106; 
Hills vy. Chicago, 60 Ill. 86. 

fe] Return of county collector.— 
It is not necessary that the sworn 
statement of the county collector 
should contain any description of the 
warrant authorizing him to collect 
the special assessment. Peo avi 
Jones, 277 11]. 353, 115 NE 523. 

{d] Amendment of report.—The 
special assessment collector’s report 
may be amended in the discretion of 
the court. Peo. v. Moench, 277 Ill. 
121, 115 NE 187, 

[e] Necessity of second list.— 
Where prior to an appeal from a 
judgment of sale entered in a special 
assessment proceeding a delinquent 
list has been furnished to the county 
collector, it is not necessary after 


_affirmance to furnish such collector 


with a second delinquent list. Mur- 
phy v. Peo., 129 Ill. A. 533. 

65. Peo. v. Brown, 261 Ill. 73, 
103 NE 559. 


66. Montgomery v. Birdsong, 126 
Ala, 632, 28 S 522; Glover v. Peo., 201 
Ili. 545, 66 NE 820; Vennum v. Peo., 
mos 11). 15868 NE 979+" Harris -v. 
Chicago, 162 Ill. 288, 44 NE 437; Mix 
v. Peo., 106 Tll. 425; Smith v. Chicago, 
57 Ill. 497; Southeim v. Chicago, 56 
Ill. 429; State v. Red Wing Public 
Works, 134 Minn. 204, 158 NW 977. 

67. Montgomery v. Birdsong, 126 
Ala. 632, 28 S 522; Glover v. Peo., 
201 Till. 545, 66 NE 820. 

[a] Objection not demurrable.— 
(1) The objection that a paving as- 
sessment was not based on the bene- 
fit to the property assessed, and 
therefore violated the Fourteenth 
Amendment of the United States con- 
stitution and § 24 of the Alabama 
Declaration of Rights, was not open 
to demurrer for generality. Mont- 
gomery v. Birdsong, 126 Ala. 632, 28 
S 522. (2) Objections were suffi- 
ciently specific to show that bidding 
Was upon the basis of specifications 
as to an eight-hour day and alien 


labor. Glover v. Peo., 201 Ill. 545, 
66 NE 820. 
68. Gross v. Peo., 198 Ill. 260, 61 


NE 1012, 86 AmSR 322. 
. 69, Peo. v. Harper, 244 Ill. 121, 91 
NE 90. ; 

[a] VWariance between an _ ordi- 
nance, for the paving of a street and 
the curbing of it with limestone, and 
the publication notice and delinquent 
list, Specifying an assessment for 
curbing with wooden blocks and pav- 
ing the street, goes to the merits, and 
can be raised without a special ap- 
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or unless the objector introduces into the record 


Objections 


pearance questioning the jurisdiction 
of the court to render judgment and 
order of sale of property for non- 
payment of a special assessment, the 
delinquent list standing as a declara- 
tion and the notice as process. Peo. 
v. Harper, 244 Ill. 121, 91 NE 90. 

70, Draper v. Atlanta, 126 Ga. 649, 
55 SE 929; Randall v. Atlanta, 22 Ga. 
A. 301, 95 SE 1016; Peo. v. Smith, 319 
Ill. 288, 149 NE 751; Peo. v. Sperry, 
314 Ill. 205, 145 NE 344; Peo. v. Free- 
man, 3801 Ill. 562, 134 NE 121; Peo. 
v. Omen, 290 Ill. 59, 124.NE 860; 
Peo. v. Glick, 282 Ill. 198, 118 NE 466; 
Peo. v. Carnahan, 270 Til. 489, 110 
NE 837; Peo. v. Belz, 252 Ill. 296, 96 
NE 910; Peo. v. Cole, (227 Ils 59:81 
NE 7; Chicago v. Galt, 225 Ill. 368, 
80 NE 285; Peo. v. Wiemers, 225 111. 
17, 80 NE 45; Noonan vy. Peo., 221 Ill. 
567, 77 NE 930; Gage v. Peo., 207 Ill. 
377, 69 NE 840; Thompson vy. Peo., 
207 Ill. 384, 69 NE 842; Downey v. 
Peo., 205 Ill. 230, 68 NE 807; Fisch- 
back v. Peo., 191 Ill. 171, 60 NE 887; 
Fiske v. Peo., 188 Ill. 206, 58 NB 985, 
52 LRA 291; Pipher v. Peo., 183 Ill. 
436, 56 NE 84; Manus v. Peo., 183 II. 
391, 55 NE 886; Kunst v. Peo., 173 Ill. 
79, 50 NE 168; Gross v. Peo., 172 Til. 
571, 50 NE 334; Nicholes v. Peo., 171 
Ill, 376, 49 NE 574; Peo. v. Sass, 171 
Ill. 357, 49 NE 501; Walker v. Peo., 
170 Ill. 410, 48 NE 1010; Pfeiffer v. 
Peo., 170 Ill. 347, 48 NE 979; Hull v. 
Peo., 170 Ill. 246, 48 NE 984; Illinois 
Cent. R. Co. v. Peo., 170 Ill. 224,48 
NE 215; Walker _v. Peo., 169 Ill. 478, 
48 NE 694; Peo. v. Markley, 166 Ill. 
48, 46 NE 742; Peo, v. Colvin, 165 Ill. 
67, 46 NE 14; Steenberg v. Peo., 164 
Ill. 478, 45 NE 970; Gage v. Peo., 163 
Tll, 39, 44 NE 819; Boynton v. Peo., 
159) \TIW, 553, 42. NBs 1842.) Hertigv. 
Peo., 159 Ill. 237, 42 NE 879, 50 AmSR 
162; Peo, v. Green, 158 Ill. 594, 42 NE 
163; Peo. v. Ryan, 156 Ill. 620, 41 NE 
180; Scott v. Peo., 142 Ill. 291, 38 NE 
180; Ball v. George M. Eady Co., 193 
Ky. 813) 237 “Siw 6705) Duluth. vy. 
Dibblee, 62 Minn. 18, 63 NW 1117. 

[a] Omission of engineer’s esti- 
mate.—That the engineer’s estimate 
of cost was not made a part of the 
record of the improvement board’s 
first resolution is not a valid objec- 
tion when first raised upon applica- 
tion for judgment of sale. Thomp- 
son v. Peo., 207 Ill. 334, 69 NE 842. 

[b] Restoring old pavement.— 
While an abutting property owner 
may complain before the improve- 
ment is made that the discretion of 
the city authorities has been abused, 
yet, where the pavement has been 
laid, assessment made, and execution 
issued, it is too late for him to con- 
test the illegality’ of the act of the 
city in deciding the propriety of sub- 
stituting a new pavement for an old 
one. Draper vy, Atlanta, 126 Ga. 649, 
55 SE 929. 

[c] Improvement not within ordi- 
nance.— Where the record in proceed- 
ings confirming a sidewalk assess- 
ment showed fully the streets and 


tions which affect the property of others only; 
nor can the landowner defeat the execution or delay 


with his objections a certified copy of the record 
of the proceedings, in which case it is held that 
he can make such objections as would be available 
to him on certiorari.”® 
the owner is not estopped to object because he failed 
to make the objection at a hearing on the assess- 
ment before the city council.”® 
to an assessment is waived by voluntary payment 
of any installment thereof without objection.” 
Where a part of the assessment against defendant’s 
land is legally due, defendant has no standing in 
court until that amount is paid by him,‘* even 
though in his affidavit of defense defendant ex- 
pressly states that he owes nothing.’® 
ceedings are in rem,®° lot owners cannot raise objec- 


But it has been held that 


The right to object 


Since the pro- 


81 


property affected, objectors, who did 
not raise the question that the im- 
provement was not within the ordi- 
nance, could not raise it on applica- 
tion for judgment and sale of their 
property for delinquency in payment, 
although their lots did not-abut upon 


streets to be improved. Peoia Vv: 
Carnahan, 270 Ill. 489, 110 NE 837; 
Napieralski v. West Chicago Park 


Comrs., 260 Ill. 628, 103 NE 547. 

[d] Failure to receive notice of 
improvement.—The fact that a prop- 
erty owner did not receive the notice 
of an assessment for a_ sidewalk 
mailed to him, as authorized by the 
local improvement act, and_ that 
thereby he was deprived of the 
privilege of building a sidewalk with- 
in the time allowed, and that he could 
have built the sidewalk for less than 
the cost to the city, was no defense 
to proceedings to enforce an assess- 
ment for the building of the side- 


walk. Chicago v. Galt, 225 Ill. 368, 80 
NE 285. 
[e] Assessment as a whole of a 


lot owned in severalty, while ground 
for objection to confirmation, was in- 
effectual as a defense to an applica- 
tion for judgment and order of sale. 
Napieralski v. West Chicago Park 
Comrs., 260 Ill. 628, 103 NE 547, 


71. Peo. v. Sperry, 314 Ill. 205, 145 
NE 344. 
72. Chicago v. Wright, 32 Ill. 192; 


Chicago v. Burtice, 24 Ill. 489; State 
v. Red Wing Publi¢ Works, 134 Minn. 
204, 158 NW 977. 

73. Peo. v Glick, 282 Ill. 198, 118 
NE 466; Phillips v. Peo., 218 Ill. 450, 
75 NE 1016; Fiske v. Peo., 188 Il. 
206, 58 NE 985, 52 LRA 291; Hull v. 
Peo., 170 Ill, 246, 48 NE 984; O’Neil 
v. Peo., 166 Ill. 561, 46 NE 1096; Cass 
v. Peo., 166 Ill. 126, 46 NE 729; Peo. 
v. Wadlow, 166 Ill. 119, 46 NE 775; 
Peo. v. Eggers, 164 Ill. 515, 45 NE 
1074; Boynton v. Peo., 155 Ill. 66, 39 
NE 622; Lill v. Chicago, 29 Ill. 381. 

[a]. Must appear on face of record. 
—Peo. v. Glick, 292 lil. 198, 118 NE 
466; Peo. v. Carnahan, 270 Ill. 489, 
110 NE 837. See Peo. v. Martin, 243 
Tll. 284, 90 NE 699 (holding that the 
presumption arising from the judg- 
ment confirming the assessment that 
the ordinance was sufficient to conter 
jurisdiction had not been rebutted). 


74. Pells v. Peo., 159 Ill. 580, 42 
NF 784. 
75. Beygeh v. Chicago, 65 Ill. 189. 


76, Montgomery v. Birdsong, 126 
Ala. 632, 28 S 522, 

77. Peo. v. Chicago Title, etc., Co., 
261 Ill. 392, 103 NE 997; Peo. v. Ray- 
mond, 248 Ill. 124, 98 NE 727; Downey 
v. Peo., 205 Ill. 230, 68 NE 807. 

7g, Burns vy. Atlanta, 22 Ga, A. 
881, 96 SE 11. 


79. Burns v. Atlanta, supra. 
80. See supra § 3451. : 
81. Gage v. Peo, )207 Tl) 377,969 


NE 840; Peo. v. Green, 158 Ill, 594, 
42 NE 163. 

[a] Reduction of other assess- 
ments.—Evidence that the assess- 


330 [44 0.5] 


the collection by showing that there are other as- 
sessments for other public improvements on the 
property.82. Damages to defendant’s land alleged 
to be occasioned by other circumstances than the 
particular improvement cannot be set up in de- 
fense.8? The landowner is not required to sign 
objections to the application for judgment.** 

[§ 3474] (b) Particular Objections. It may be 
urged as an objection that the improvement was 
different from that provided for in the ordinance,*° 
that the assessment was not based on the benefit to 
the property assessed®* or had been made knowingly 
by the commissioner in excess of the benefits re- 
ceived,*’ or that the payment of prior installments 
was sufficient to meet the cost of the improvement,*® 
even though the statute provides for the refunding 
of any excess.8? It cannot be urged that the city 
failed to comply with the statutory provision allow- 
ing the owner to make the improvement; or that 
the improvement has not been completed;®! or that 
the contractor had charged for work he had not 
done ;*” or that the work was badly done,®* or in vio- 
lation of the ordinance,®* in the absence of evidence 
that the improvement was wholly different from that 
provided for by the ordinance and contract;®* or 
that the. contract-for the improvement was invalid®® 
or that it was irregularly awarded; or that the land 
was assessed for more than the benefits received,® 


ment of other property owners,)46 NE 187. 
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unless knowingly done;%® or that the assessment 
exceeded one half of the value of the lots;* or that 
the amount of the assessment was so great as to 
amount to a confiscation of the property in the 
absence of a showing as to the value of the prop- 
erty;? or that there were irregularities in the cer- 
tified statement of delinquents; or that memoranda 
were written in on the face of the warrant ;* or that 
the warrant had been illegally recalled;> or that the 
county collector’s sworn statement failed to describe 
the warrant;® or that there were clerical errors in 
the return; or that the county collector had been 
guiltv of laches, where application is brought by 
the city. Nor can laches be imputed to the city 
where it was not served with process and acquired 
no knowledge of the assessment proceedings until 
after the time for appeal had expired.® 

[§ 3475] (5) Jurisdiction. Jurisdiction of sum- 
mary proceedings for the enforcement of assess- 
ments is in the court designated for that purpose 
by statute,?® and is acquired by a filing of the de- 
linquent list and service or publication of the notice 
as required by the statute.1! A special appearance 
before trial for the purpose of objecting to the 
jurisdiction of the court is waived by a general ap- 
pearance later in making a motion to set aside the 
order overruling an objection to the jurisdiction.” 


be abandoned by the petitioner or the 


amounting to one third of the whole 
assessment, had been reduced twenty 
per cent by agreement, after their ap- 
peal from the judgment of confirma- 
tion, is not admissible to defeat an 
application for judgment and order 
of sale. Gage v. Peo., 207 Ill. 377, 
69 NE 840. 

82. Black v. Walker, 8 Ky. Op. 85. 


83. Southland Inv. Co. v. Moultrie, 
34 Ga, A, 280, 129 SE 288. 
[a] Damages from park. — De- 


crease in market value of property 
abutting street by reason of diffi- 
culty of vehicular egress and in- 
gress thereto, as result of park fifteen 
and one-half feet. wide being con- 
structed and left in middle of street 
Simultaneously with laying pavement, 
held not damage to property result- 
ing from pavement, but resulted from 
construction and maintenance of 
park, and hence damage therefor was 
not defensive matter to execution 
issued for cost of pavement. South- 
land Inv. Co. v.'Moultrie, 34 Ga, A. 
280, 129 SE 288. 

84, Peo. v. Phinney, 231 Ill. 180, 83 
NE 143. 

85. Martin v. McCall, 247 Ill. 484, 
93 NE 418; Peo. v. Lyon, 218 T1577, 
75 NE 1017; Peo. v, Bridgeman, 218 
Tl. 568, 75 NE 1057; Phillips v. ’Peo., 
218 Ill. 450, 75 NE 1016; Wells v. 
Peo., 201 Ill. 485, 66 NE 210; Church 
Mr Pe0., .1 79. E11; "205, 53 NE. 554. 

86. ae ar ae v. Birdsong, 126 
Ala. 632, 28 S 52 

87. Mix v. Bea ‘106 Ill. 425; Smith 
v. Chicago, 57 Tl, 497; Southeim v. 
Chicago, 56 Ill. 429. 

[a] Assessments on other prop- 
erty.—On application for judgment 
on a special assessment for a public 
improvement, the property owner 
may show as a ‘defense that the com- 
missioners in making the assess- 
ments knowingly assessed his prop- 
erty at more than its propertion of 
the benefits to be conferred by the 
improvement, and assessed certain 
property benefited for an amount less 
than it was benefited, and in so doing 
increased the assessment against the 
defendant’s realty beyond the value 
of the benefits received. Mix v. Peo., 
106 Ill. 425; Smith v. Chicago, 57 Ill. 
497; Southeim v. Chicago, 56 Ill. 429. 

88. Peo. v. McWethy, 165 Ill. 222, 


89. Peo. v. McWethy, supra. 


aunt Peo. v. Belz, 252 Ml. 296, 96 NE 
91. Lawrence v. Peo., 188 Tll, 407, 


58 NE 991. 

[a] An installment of an assess- 
ment for a local improvement requir- 
ing an extended period for its com- 
pletion may be collected before final 


completion. Peo. v. Kesner, 325 Ill. 
285, 156 NE 321. 

92. Phillips v. Peo., 218 Ill. 450, 
75 NE 1016. 

93. Alexandria v, Mandeville, 1 F. 
Cas. No..184, 2 Cranch C. C,, 224; 
Pens v. Peo., 205 Ill. 230, 68 NE 
807. 


94. Peo. v. Carnahan, 270 Ill. 489, 
110 NE 837; Peo. v. Cole, 227 Ill. 59, 
81 NE 7; Peo. v. Wiemers, 225 Ill. 17, 
80 NE 45. 

95. Downey v. Peo., 205 Ill. 230, 68 


NE 807. 
) 314 Tl. 205, 

145 NE 344, 

97. State vy. Dakota County Dist. 
Ct., 118 Minn. 312,-129 NW 585. 

98. Peo. v. Carnahan, 270 Ill. 489, 
110 NE 887. 

99. See cases supra note 87. 

1. Kevil v. Hawthorne, 205 Ky. 
426, 265 SW 987. 


v. Sperry, 


2. Wing v. Macon, 142 Ga. 382, 82 
SE 1062. 

3. Duluth v. Miles, 73 Minn. 509, 
76 NW 2659, 

4. Noonan vy. Peo., 221 Ill. 567, 77 
NE 930. 

[a] Memorandum of sale _ for 
taxes.—A warrant issued by the 
county clerk to a city collector for 


the collection of special assessments 
was not void because the collector 
placed upon it in red ink a memoran- 
dum showing that the property had 
been sold for taxes after the assess- 
ment was confirmed, together with 
the name of the purchaser, Noanan 
v. Peo., 221 Ill. 567, 77 NE 930, 

5. Noonan: v. Peo., supra, 

[a] Grounds for recall not proved, 
—Under Hurd Rev. St. (1908) ¢ 24 
§ 61, in relation to warrants for the 
collection of special assessments for 
local improvements, providing that 
the court shall have power to recall 
such warrants as to all or any of the 
property affected at any time before 
payment or sale, if the proceedings 


judgment be vacated or modified in 
a material respect, an order recalling 
a warrant, where the proceedings 
were, not abandoned and the judg- 
ment was not vacated or modified in 
any material respect, was a nullity, 
and had no effect on the warrant or 
the authority of the collector to pro- 
ceed thereon. Noonan vy. Peo., 221 Ill. 
567,. 77 NE 930. 

6 Peo. v. Jones, 277 Ill. 353,-115 
NE 523. 

7. Peo. v. George Moench Est., 277 
Til, 121, 115 NE 187, 

8. Mecartney v. Peo., 202 Ill. 51; 
66 NE 873. 

9. Union Pac. R. Co. v. Flynn, 180 
Fed, 565. 

10. Peo. v. Colegrove, 218 Ill. 545, 
75 NE 991; Peo. v. Brown, 218 111. 375, 
75 NE 989; Noonan v. Peo., 183 Ill. 52, 
55 NE 679. 

[a] County court.—(1) Act July 
1, 1897, changing the methods of 
levying special assessments, and re- 
pealing certain provisions of the 
Cities and Village Act art 9, regulat- 
ing such methods, did not deprive 
county courts of jurisdiction to enter 
judgment of sale of delinquent lots 
for special assessments levied prior 
to its passage, under the old law. 
Noonan y. Peo., 183 Ill. 52, 55 NE 679. 
(2) The county court has jurisdiction 
under Local Improvement Act § 51 
(Hurd Rev. St. [1903] ¢ 24 § 557), 
and County Court Act § 5 (Hurd 
Rev. St. [1903] ¢ 37 § 93), to confirm 
a special assessment or render judg- 
ment of sale thereunder at a probate 
term. Peo. vy. Colegrove, 218 Ill. 545, 
75 NE 991; Peo. v.. Brown, 218 Il. 
375, 75 NB’ 989. 

11. Peo, v. Harper, 244 Ill. 121, 91 
NE 90 (a variance between the delin- 
quent list and notice on the one hand 
and the ordinance on the other is 
good for objection without a special 
hiaoraue objecting to the jurisdic- 

on). 

12. Peo. v. Smythe, 232 Ill. 629, 83 
NE 1086; Peo. v. Smythe, 232 Ill. 621, 
83 NE 1083; Peo. v. Smythe, 232 m1. 
575, 83 NE 1066; Peo. v. Smythe, 232 
Tll, 567, 88 NE 1063: Peo. v. Smythe, 
232 Ti. 539, , 83 NE 1054; Peo. v. 
Smythe, 232 ‘TL. 348, 83 NE’ 858; Peo. 
v. Smythe, 232 Ill. 529, 83 NE 828; 
Peo. v. Smythe, 232 Ill. 242, 83 NE 821. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 3476] (6) Notice. Notice of the application 
must be given as required by statute.t® 

Form and contents. The notice must under the 
statutes conform to the details of the assessment as 
received in the delinquent list,44 as to the descrip- 
tion of the property, the name of the owner,*® 
and the year or years for which the special assess- 
ments are due,1” a variance, however, not invalidat- 
The particular property assessed 
must be deseribed with sufficient certainty and defi- 
niteness to locate it.1° The notice need not, unless 
the statute so requires, include a statement of unpaid 
taxes,?° nor describe the improvement,” nor, in the 
absence.of knowledge of the factson the part of the 
collector, designate the owner as trustee,?? or give 
the names of individual owners in the case of owner- 
ship by a decedent’s estate.2° It must contain a 
statement, where such is the fact, that the lands 
ordered for sale under a judgment previously made 
are included among the lands now being exposed 
for sale.** 

Publication. A copy of the newspaper in which 
the notice appears must be filed at the place desig- 
nated. by statute.2° The certificate of publication 
must be in conformity with the statute.2* It must 
be made by the person who is the publisher of the 
paper when the notice is published.** It must indi- 
cate the publication dates of the issues containing 
the notice.28 When the notice and the publication 
of it are sufficient, nonresidents without actual 
notice are bound.’? 


13. Peo. v. Harper, 244 Ill. 121, 91 
NE 90; Hawes v. Fliegler, 87 Minn. 27. 
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Young v. Peo., 155 Ill. 247, 40 NE 604. 
Armstrong v. Chicago, 


[44 C.J.] 831 


Waiver. A defect in the notice is waived by a 
general appearance by the property owner,*® or by 
his filing objections to the application which eall 
for a decision on the merits.*! 

[§ 3477] (7) Parties.22 A provision that the 
owner may appear and defend against the entry of 
judgment allows all persons interested in the land 
to appear,®* as, for example, a mortgagee ;** but the 
party appearing must prove his interest.*° In the 
cease of death of defendant, a suggestion of his 
death cannot be filed where his heirs, representing 
their ancestor’s interest in the land, do not appear.*® 

[§ 3478] (8) Petition or Other Application. The 
form and contents of the petition or other applica- 
tion for judgment and order of sale must conform 
to the requirements of the statute under which pro- 
ceedings are had,*’ and a petition is sufficient where 
the facts alleged disclose that the work was done 
in conformity to the ordinance and contract, and the 
assessment made in the manner required by statute, 
and defendant’s liability therefor,?* and an allega- 
tion as to the making of ‘the assessment roll to the 
effect that it was in the manner and form prescribed 
by law is sufficient when admitted by the answer.®? 
Errors or omissions, not affecting the jurisdiction 
of the court,*°? may be corrected by amendment at 
any time before the hearing*! where the landowner 
has entered a general appearance.*? Or they may 
be made ground for a continuance of the hearing 
in order that the necessary correction may be 
made.‘ An application is not demurrable on the 


115 NE 526. 
[a] A misdescription of the land 


319, 92 NW 223; Alexandria v. Hun- 
ter, °2 Munf. (16 Va.) 228. 
hee Smythe v. Peo., 219 Ill. 76, 76 


Gage v. Peo., 188 Ill. 92, 58 NE 
947: Illinois Cent. R. Co..v. Peo., 170 
Tll. 224, 48 NE 215; Nicholes v. Peo., 
165 Ill. 502, 46 NE 237; Dickey v. 
Peo., 160 Tl. 587, 43 NE 701. 

16, Gage v. Peo., 205 “EM, “bo 47, “69 
NE _ 80. 

17. Drennen v. Peo., 222 Ill. 592, 
78 NE 937; Gage v. Peo., 205 Ill. 547, 
69 NE 80; Gage v. Peo., 188 Il. 92, 58 
NE 947. 

18. Peo. v. Smythe, 232 Ill. 629, 83 
NE 1086; Peo. v. Smythe, 232 Ill. 621, 
83 NE 1083: Peo. v. Smythe, 232 Il. 
575, 83 NE 1066: Peo. v. Smythe, 232 
Til. 567, 83 NE 10638; Peo, v.. Smythe, 
933 Til. 539, 83 NE 1054; Peo. v. 
Smythe, 232 ‘Til. 348, 83 NE’ 858: Peo. 
Vv. Smythe, 232 Til, 259, 83 NE 828; 
Peo. v. Smythe, 232 Ill. 342, 83 NE 821. 

19. Foster v. Church, 208 Ill. A. 


McCauley v. Peo., 87 Tll. 123. 
ae Peo. v. Harper, 244 Ill. 121, 91 
se 


22. 0. v. Chicago Title, etc., Co., 
273 Ill. F903, 112 NE 659. 
23. Peo, v. Smith, 281 Ill. 538, 118 


NE ao 

24, 0. v. Chicago Title, ete., Co., 
270 -Ill. Feel, 110 NE 820. 
25. Nowlin v. Peo., 216 Ill. 543, 75 


NE 
{a] Filing in county court.—The 


_ filing of a copy of a newspaper in 


which a list of delinquent lots and 
lands on which a lien for special as- 
Sessments existed, with the certifi- 
cate of the publisher, in the office of 
the county clerk of the county, as a 
part of the records of his office, did 
not constitute a compliance with 
Revenue Act § 186 (Hurd Rev. St. 
[1903] c 120), requiring that a copy 
of such newspaper, etc., “be filed as a 
part of the records of the county 


court.” Nowlin v. Peo., 216 Ill. 5438, 
75 NE 209 
26. Gae ‘e v. Peo., 213 Ill, 410, 72 


NE 1084; Kimball v. Peo., 160 Tll. 653, 
43 NE 710 [foll Hertig v. Peo., 159 
Tl. 237, 42 NE 879, 50-AmSR 162]; 


61s aH. 
352. 3 


28. Smith v. Chicago, 57 Ill. 497; 
Griffin v. Chicago, 57 Ill. 317; Jenks 
v. Chicago, 48 Ill. 296. 

[a] Sufficiency of date recital.— 
(1) A certificate of publication is 
sufficient where from the language 
used the court can ascertain the dates 
of the first and*last papers contain- 
ing the notice. Smith v. Chicago, 57 
Ill. 497; Griffin v. Chicago, 57 Ill. 317, 
(2) In the absence of any showing to 
the contrary, the ‘‘consecutive days” 
mentioned in a printer’s certificate of 
publication. of notice given by the 
collector on receipt of a warrant for 
collecting an assessment, over Six, 
will be presumed to be secular days. 
Jenks v. Chieago, 48 Ill. 296. 

29. Dousman yv. St. Paul, 23 Minn. 
394. 

30. Peo. v. Smith, 281 Ill. 538, 118 
NE 61; Nicholes v. Peo., 165 Ill. 502, 
46 NE 287. 

31. Peo. v. Freeman, 301 Ill. 562, 
134 NE 121; Peo. v. Brown, 261 Tl. 
73, 103 NE 559; Ottis v. Sullivan, 219 
Tll. 365, 76 NE 487; Marshall v. Peo., 
219 Ill. 99, 76 NE 70; Dickey v. Peo., 
213 Ill. 51, 72 NE 791; McManus v. 
Peo., 183 Ill. 391, 55 NE 886. 

32. By whom enforcement is made 
generally see supra § 3456. 

33. See cases infra this section. 

34. Morey v. Duluth, 75 Minn, 221, 
77 NW 829. 

85. See Peo. v. Smith, 281 Ill. 5388, 
118 NE 61 (holding that, where the 
property is assessed to an estate, the 
individuals, by appearing and prov- 
ing their interest, waive any defects 
in the notice). 

86. Philadelphia v. Dale,’ 56 Pa. 

545, 


Super. 342, 
37. Peo. v. Colegrove, 218 Ill. 
75 NE 991; Chicago, etc., Con tvs 
Peo., 83 Ill. 467; Bristol v. Chicago, 
22 Til. 587; Fralich v. Barlow, 25 Ind. 
A, 383, 58 NE 271; Rogers v. Heyder- 
staedt, 65 Minn. 229, 68 NW 8. 
38. Nell v. Power, 107 SW 694, 32 
KyL 952; Mexico v. Lakenan, 129 Mo. 


A. 180, 108 SW 141. 


39. "City St. Impr. Co.: Vv. Watson; 
HOSCaly Ay 687, 195: P< 967. 
40. Peo. v. McKinnie, 277 Ill, 342, 


in the application will not affect the 
court’s jurisdiction. Peo. v. McKin- 
nie, 277 Ill. 342, 115 NE 526. 

41. Peo. v. McKinnie, supra; 
Hoover v. Peo., 171 Ill. 182, 49. NE 867. 

[a] Copy of ordinance.—Where, in 
a proceeding to procure a judgment 
against real estate for special taxes, 
the report of the city clerk is not ac- 
companied by a copy of the ordinance 
authorizing the improvement (1 Starr 
& C, St. Annot. ¢ 24 par 432) it is 
proper for the,court, under Rev. St. 
ec 120 § 198, to allow the copy to be 
filed before the hearing as an amend- 
ment to the clerk’s report. Hoover 
v. Peo., 171 Ill. 182, 49 NE 367. 

[b] Amended execution.—Where 
no objection was made to an amend- 
ment to an execution to which an affi- 
davit of illegality had been inter- 
posed, it was held that the case 
which involved the validity of a side- 
walk assessment would be considered 
on the basis of the status created by 
the amended execution and new levy, 
rather than on that arising under the 
original execution, levy, and affidavit 


of illegality. Owens vy. Dalton, 144 
Ga. 656, 87 SE 913, 
42. Peo. v. McKinnie, 277 Ill. 342, 
115 NE 526: } 
43. Illinois Cent. R. Co. v. Peo., 
LS 9/111 119). 59 NE 6:09! 
Error in names.—Under Gen. 


. § 185, requiring application 
for sale of property for special as- 
sessment to be made at June term, 
but providing, “if for any cause the 
collector is prevented from advertis- 
ing and. obtaining judgment at said 
term it shall be... legal to obtain 
judgment at any subsequent. term,” 
application being made at June term, 
but a wrong name therein being given 
the owner, and the owner not appear- 
ing, and the mistake being corrected 
by leave, and nothing further being 
done until the October term, to 
which proper notice is given, and 
application for judgment made, and 
continuance being had from time to 
time until the following April term, 
judgment for sale may then be ren- 
dered. Illinois Cent. R. Co. v. Peo., 
189 Ill. 119, 59 NB 609, 


832 [44 C.J.] 
ground that it contains unnecessary allegations.** 
[§ 3479] (9) Answer or Affidavit of Illegality. 
After a municipal improvement has been completed 
and accepted by the city, and the cost of it has been 
apportioned against the abutting landowners, au 
owner in order to defeat the lien must by his answer 
set up a defense which puts in issue the validity of 
the assessment.*® Under a statute providing for the 
filing of an affidavit of illegality,*® it is held that 
such an affidavit, if in the form required by statute, 
puts in issue all questions of law and opens ques- 
tions of fact involved,*? affording to the landowner 
a complete remedy at law precluding any relief by 
injunction.*8 An affidavit of illegality will be most 
strongly construed against the pleader.*? It cannot 
set up matter which is properly the subject of a 
eross complaint,®°® and where it does not allege the 
facts establishing illegality of the assessment, it will 
be dismissed on general demurrer.®+ An affidavit 
alleging the invalidity of certain items contained in 
the application for judgment is not subject to gen- 
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eral demurrer.52 An affidavit of illegality which 
alleges that the assessment amounted to confiscation 
is insufficient if it does not show the value of affi- 
ant’s property.°? Where the arbitrary and fraudu- 
lent act of the council in ordering the improvement 
is relied on as a defense, the affidavit of illegality 
should contain a direct and affirmative allegation of 
the fraudulent action of the council.®* ‘ 

[§ 3480] (10) Evidence—(a) In General. The 
proceedings are controlled by the general rules as to 
the admissibility®> and sufficiency®® of evidence.>* 
Statements in a collector’s report beyond what the 
law requires to be stated are not admissible in eyi- 
dence.°® A return by the collector of no goods found 
to satisfy an assessment is conclusive on that ques- 
tion.°? 

[§ 3481] (b) Prima Facie Case and Burden of 
Proof. In some of the eases, it is held that the ree- 
ord of proceedings®® or the tax bill is prima facie 
evidence of the validity of the assessment®! and 
of the proper performance of the work,*? and plain- 


44. Bailey Constr. Co. v: Cornett, 
198 Ky. 148, 248 SW 235. j 


45. State v. Red Wing Ba. of Pub- 
lic Works, 134 Minn. 204, 1 NW 977: 

46. See statutory provisions. 

47, Bacon v. Savannah, 86 Ga. 301, 


12 SE 580; Walker v, Cairo, 27 Ga. A. 
323, 108 SE 206. 

[a] Bar by statute of limitations. 
—Lewis v. Moultrie Banking Co., 36 
Ga. A. 347, 136 SE 554. 

48. Lanham v. Rome, 136 Ga, 398, 
71 SE 770; Gainesville v. Dean, 124 
Ga. 750, 53 SE 183. 

49. Wood v. Rome, 24 Ga. A. 115, 
100 SE 74. 

50. Wood v. Rome, 

51. Wood v. Rome, 

52. Walker v. Cairo, 
108 SE 206. 

53. Wing v. Macon, 
82 SE 1062. 

54. Wallace v. Atlanta, 
649, 79 SE 554. 

55. Ariz.—aAinsworth v. Arizona 
Asphalt Pav. Co.,18 Ariz. 242,158 P428. 

Cal.—City St. Impr. Co. v. Watson, 
50 nCali2As/(68%195 P. 967. é 

Ill.—Peo. v. Ward, 272 Ill. 65, 111 
NE 557; Peo. v. Cherry, 262 Ill. 110, 
104 NE 209; Peo. v. Second Ward 
Sav. Bank, 224 Ill. 191, 79 NE 628; 
Sheedy v. Chicago, 221 Ill. 111, 77 NE 
539; Gage v. Peo., 205 Ill. 547, 69 NE 
80; Peo. v. Smith, 201 Ill. 454, 66 NE 
298; Gage v. Peo., 200 Ill. 432, 65 NE 
1084; Peo. v. McWethy, 177 Ill. 334, 
52 NE 479; Goodrich v. Minonk, 61 


supra. 
supra. 

27 Ga. A, 323, 
142 Ga. 382, 


140 Ga. 


D241: 

Mo.—Mexico v. Lakenan, 129 Mo. A. 
180, 108 SW 141. 

Pa.—Philadelphia vy. Conway, 257 
Pa, 172, 101, A 472, 

{a] A warrant, assessment, and 


diagram (1) with the affidavit of de- 
mand and nonpayment, is admissible 
under Civ. Code (1913) par 1966, mak- 
ing such documents prima facie evi- 
dence of plaintiff's right to enforce 
an assessment lien. Ainsworth v. 
Arizona Asphalt Pav. Co., 18 Ariz. 
242, 158 P 428. (2) The assessment 
diagram and warrant are admissible 
when put in issue by the pleadings. 
City St. Impr. Co. v. Watson, 50 Cal. 
Av 6875 3195 (R967, 

{[b] Character of improvement.— 
Bvidence to show that the improve- 
ment was of a different character 
than that ordered by the ordinance, 
in that a dirt road, instead of a 
macadam road, was made, so that an 
assessment therefor could not be en- 
forced is admissible. Gage v. Peo., 
200 Ill. 4382, 65 NH 1084. 

{e] Defects in original ordinance. 
—Where proceedings for the enforce- 
ment of an assessment are set’ aside 
because of defects in the ordinance 
and a new ordinance is passed under 
the statute and new proceedings in- 


stituted, defects in the original ordi- 
nance are immaterial in the later 
proceedings. Peo. v. Cherry, 262 Ill. 
110, 104 NE 209. 

[ad] Ownership.—Where a special 
tax assessment collector omitted the 
name of the owner of property 
sought to be charged from the pub- 
lished notice of the assessment, such 
owner was entitled to introduce in 
evidence the delinquent list of the 
previous year on the same warrant 
for the collection of the same assess- 
ment, giving his name as the owner 
of the lots, to show that the collector 
had notice that he was the owner. 
Gage v. Peo., 205 Ill. 547, 69 NE 80. 

[e} Want of jurisdiction cannot 
be shown by stipulation of the par- 
ties in the absence of a showing to 
that effect in the judgment confirm- 
ing the assessment or in the record 
of the assessment proceedings. Peo. 
v. Second Ward Sav. Bank, 224 Ill. 
191,-79 NE 628. 

[f] A viewer’s report is mot ad- 
missible to show benefits for the im- 
provement in the absence of a statute 
making it admissible. Philadelphia 
v. Conway, 257 Pa. 172, 101 A 472. 

{g] Engineer’s estimate of cost.— 
Where in an action on tax bills is- 
sued for the cost of the construction 
of sidewalks, the city engineer testi- 
fied that the mayor and council gave 
him no instructions except to esti- 
mate the cost of constructing the 
walks, the question of the practice of 
the city in requiring its engineer to 
place the estimate of the cost of con- 
structing sidewalks above the proxi- 
mate cost, so that bids for construc- 
tion might come within the amount 
estimated, was immaterial, in the ab- 
sence of an averment of fraud. 
Mexico v. Lakenan, 129 Mo, A. 180, 
108 SW 141. 

56. Moore y. Texarkana Pav, Impr. 
Dist. No. 20, 122 Ark... 326, 183 SW 
766, AnnCasl1917D 599; Peo, v. Chi- 
cago, Title, .ete.,,.Co.) 27.8) 011.2208, si 2 
NE 659; Cline v. Peo., 224 Ill. 360, 79 
NE 663; Gage v. Peo., 213 Ill. 347, 72 
NE 1062. 

{a] Delay beyond statutory period 
in making contract.—The fact that 
steps for letting the contract for a 
street improvement were not taken 
within fifteen days after the final 
determination of the appeal from the 
judgment of confirmation of the spe- 
cial assessment for the work, or the 
determination of any stay thereof by 
a supersedeas or other order of a 
court having jurisdiction, as pro- 
vided by the Local Impr. Act (Li 
[1897] p 127), as amended by L. 
(1901) p 113 § 75, is not shown by 
evidence merely that six months 
after the affirmance of such judgment 
an order for an advertisement for 


bids was entered by the board of 
local improvements, there being no 
evidence that no previous step had 
been taken by it toward letting the 
contract, or that there had been no 
stay of proceedings after affirmance 
of the judgment of confirmation. 
Gage v. Peo., 213 Ill. 347, 72 NE 1062. 
[b] Ownership of land. — (1) 
Where the city’s ownership of certain 
lands to be used for the improvement 
is essential to the maintenance of the 
enforcement proceedings, want of 
ownership is not sufficiently proved 
by a plan using an individual’s name 
merely as descriptive of the lands. 
Cline v. Peo., 224 Ill. 360, 79 NE 663. 
(2) The fact that the record owner of 
the land is a trust company is not in 
itself sufficient evidence that the 
company held the land as trustee or 
that the collector knew that it held 
as trustee.. Peo. v. Chicago Title, 
ete.; Co.,. 273 Ill. 208; 122 NE °659, 
57. Admissibility of evidence gen- 
erally see Hvidence §§ 89-1729. 
Sufficiency of evidence generally 
see Evidence §§ 1730-1806. 
58. Ogden v. Chicago, 22 Ill, 592. 
59. Ottawa v. Macy, 20 Il. 413. 
60. Harrigan v. Jacksonville, 220 
Ill. 134, 77 NE 85; Peo. v. Smith, 201 
Ill. 454, 66 NE 298; Sweet v. West 
Chicago Park Comrs., 177 Ill. 492, 53 
NE 74; McChesney v. Peo., 171 Ill. 
267, 49 NE 491; Walker v. Peo., 166 
Ill. 96, 46 NE 761; Gage v. Peo., 163 
Ill. 39, 44 NE 819; Illinois Cent, R. 
Co. v. Peo., 161 Ill, 244, 48 NE 1107; 
Wright v. Chicago, 48 Ill: 285; Cox v. 
Mignery, 126 Mo. A. 669, 105 SW 675, 
' [a] Necessity of proof.—In pro- 
ceedings to collect a special assess- 
ment for the improvement of a street 
the commissioners need not introduce 
any proof except on the questions 
whether the benefit derived equaled 
the assessment, and whether the 
property was assessed more than its 
proportionate share, Sweet v. West 


‘Chicago Park Comrs., 177 Ill. 492, 53 


NE 74. 
{b] An ordinance of a municipal 


‘corporation relating to the improve- 


ment of public streets, and the as- 
sessment of the cost thereof against 
the abutting landowners, where it 
does not show on its face that it was 
not passed by the two-thirds ma- 
jority required by the mandatory pro- 
visions of the charter, is presumed to 
have been so passed, and the burden 
is on one claiming otherwise to intro- 
duce proof to rebut the initial pre- 
sumption. Cox v. Mignery, 126 Mo. 
A. 669, 105 SW 675, 

61. Mexico v. Lakenan, 129 Mo. A, 
180, 108 SW 141. 

62. Barber Asphalt Pay. Co. v. 
Kansas City Hydraulic Press Brick 
Co., 170 Mo. A. 5038, 156 SW 749. 


For later cases, developments and changes in the law see cumulative Annotations, same title,.page and note number. 
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) 


tiff establishes a prima facie case by due proof of 
the collector’s sworn report of the return of the 
list of delinquent lands and proof of publication 
thereof, together with notice of application for judg- 
ment and order of sale,®* and the burden of estab- 
lishing a defense is thereafter on the landowner ;** 
while in others it is held essential that the city 
should prove affirmatively the validity of the tax® 
and that the ordinance was complied with.** This 


burden of establishing a defense is not sustained 


by the mere making of an objection setting forth 
the grounds of defense, supplemented by the omis- 
sion of any reference to such objection by the city 
in moving to strike other objections from the files.® 
The collector’s report is prima facie evidence of 
the amount due.®® A prima facie case is not estab- 
lished by introduction of a sidewalk ordinance, which 
neither in itself nor by reference to another ordi- 
nance established the grade of the walk.*®® 

[§ 3482] (11) Trial. Neither party is entitled 
to a jury on application for summary judgment.” 

Consolidation of cases. It was not improper prac- 
tice for the attorneys appearing for several owners 
to file a large number of objections, and attach to 
them a list of the property assessed and the owners 
whom they represent, and have the case docketed 
as one case."? i 

Withdrawal of evidence. Evidence, after having 
been admitted over objection, cannot be withdrawn 
by the party offering it where the evidence is com- 
petent and the motion to withdraw is not seasonably 
made." RA 

Submitting propositions of law. Neither party 
has a right: to submit propositions of law to the 
court under a statute authorizing such submission 

63. Peo. v. Glick, 282 Il]. 198,118 NE] Co., 231 Ill. 
466; Peo. v. Jones, 277 Ill. 353, 115 NE 
523; Cole v. Peo., 227 Ill. 119, 81 NE 


7: Peo. v. Cole, 227 Ill. 59, 81 NE 7; 
Wiemers v. Pes., 225 Ill. 82, 80 NE 68;| 83 NE 143, 
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83 NE 120. 


112, 
Right to trial by jury generally see [a] 


[44 C.J.] 833 


by agreement in the case of jury trials.73 
Findings. A finding that all notices have been 
complied with is meaningless, the: court refusing 
to construe it as meaning that, in the giving of all 
notices, the statute had been complied with, where 
the record contains no evidence of any notice what- 
ever having been given.’* A finding that the court 
had jurisdiction of the subject matter and of the 
parties is not a finding of any fact,’® as, for exam- 
ple, that a notice had been given.7¢ 
_ [§ 3483] (12) Judgment or Order—(a) In Gen- 
eral. A judgment upon the application is a special 
judgment and must conform substantially to the 
provisions of the statute under which the proceed- 
ings are brought,’7 and where the judgment is by 
default, it must affirmatively show such compli- 
ance." A judgment against a particular property 
must be restricted to the assessment on that prop- 
erty and only to the extent ;that it. affects that 
property.7® It must be restricted to assessments 
made for the purpose stated in the notice of: appli- 
cation.®° Where the assessment is in excess of the 
final cost of the improvement, judgment may be had 
merely for the amount necessary to cover such cost.8+ 
[§ 3484] (b) Form and Sufficiency. The statu- 
tory requirements are controlling in all matters re- 
lating to the form and sufficiency of the judgment.®? 
Where the proceedings are based upon only one 
assessment roll, one application, one answer, and one 
hearing, a single judgment with only one bill of 
costs can be rendered, even though several tracts 
of land are involved.8*' Under the statute, the judg- 
ment must give a description of the property as- 
sessed and the amount of the. assessment,$* and a 
judgment which fails to do so is fatally defective.®® 


NE 367.- i 
Apportionment of tax.—A lot 


Gage’ v. Peo., 163 Ill. 39, 44 NE 819. 

64, Gole_ v. Peo., 227 Tll-- 119, 81 
NE 7; Peo. v. Cole, 227 Ill. 59, 81 NE 
7: Wiemers v. Peo., 225 Ill. 82, 80 NB 
68; Hurd v. Peo., 221 Ill. 398, 77 NE 
443: McManus v. Peo., 183 T3915. 55 
NE 886; State v. Ramsey County 
Dist. Ct., 80 Minn. 293, 83 NW 183; 
Miners’ Bank vy. Clark, 252 Mo. 20, 
158 SW 597. 

[a] Sheriff’s failure to make re- 
turm.— Where, in such application, 
such prima facie case is made out, 
the burden of establishing a defense 
is on the property owner, and hence, 
if the village collector did not make 
a proper return of the delinquent list 
as required by law, she must prove 
that fact in order to take advantage 
of that objection. Cole vy, Peo., 227 
Ill. 119, 81 NE 7; Peo. v. Cole, 227 
Til. 59, 81 NE 7; Wiemers v. Peo., 
225 Ill, 82, 80 NE 68 

65. Barre v. Barre, etc., R. Co., 97 
Wt. 398,123 A427, 387 ALR. 207. 

66. Jeffries v. Cash, 207 Ill. 405, 
69 NE 904; Hoover v. Peo., 171 Ill. 
182, 49 NE 367. 

67. Peo. v. Omen, 290 Ill. 59, 124 
NE 860. P 

[a] Fraud.—Motion to strike from 
the files a property owner’s objection 
to collection of tax for a local im- 
provement, on ground that the work 
had not been let to the lowest re- 
sponsible bidder, held not to admit 
that the objections properly set up 
fraud in not letting the contract to 
the lowest bidder, so as to render 
evidence thereof unnecessary. Peo. 
v. Omen, 290 Ill. 59, 124 NE 860. 

68. Ogden v. Chicago, 22 Ill. 592. 

69. Peo. v. Meerts, 267 Ill. 210, 
108 NE 57, : . 
70. See Peo. v. Chicago, ete, R. 


[44 C. F.—53] 


Juries § 12 et seq. | Owner, by appearing and defending 
71. Peo. vy. Phinney, 231 Ill, 180,]/an action for special taxes against 
two separate parcels of land, does 

72. Peo. v. Phinney, supra. not thereby subject himself to a 
73. Peo. v. Chicago, ete, R. Co.,| judgment which charges on one of 


231 Till. 112, 883 NE 120,(rulings by 
the lower court on propositions of 
law submitted need not be considered 
on appeal). 

74. Peo. v. Phinney, 231 Ill. 180, 
. v. Phinney, supra. 

. v. Phinney, supra. 

77. Peo. v. Smythe, 232 Ill. 629, 
83 NE 1086; Peo. v. Smythe, 232 111. 
621, 83 NE 10838; Peo. v. Smythe, 232 
Ill, 575, 88 NE 1066; Peo. v. Smythe, 
232 Til. 567, 83 NE 1063; Peo. v. 
Smythe, 232 Ill. 539, 883 NE 1054; Peo. 
v. Smythe, 232 Ill. 348, 83 NE 858; 
Peo. vy. Smythe, 232 Ill. 259, 88 NE 
828: Peo. v. Smythe, 232 Ill. 242, 83 
NE 821; Gage v. Peo., 225 Ill. 144, 
80 NE 90; Ottis v. Sullivan, 219 T1l. 
865, 76 NE 487; Gage v. Peo., 213 Ill. 
347, 72 NE 1062; Gage v. Peo., 207 
Till, 377, 69 NE 840; Gage v. Peo., 207 
Ill, 61, 69 NE 635; Gage v. Peo., 205 
Tll. 547, 69 NE 80; Connecticut Mut. 
L. Ins; Co. v. Peo., 172 Til. 31,°49 NE 
989; Brown v, Joliet, 22 Ill. 123; 
Alexandria v. Chapman, 4 Hen, & M. 
(14 Va.) 270. 

78. Gage v. Peo., 188 Ill. 92, 58 NE 
947. 

[a] Notice of application.—W here 
the published notice of application 
for judgment against lands delin- 
quent in the payment of a special as- 
sessment was defective, the fact that 
the judgment by default recited that 
due notice had been given, was not 
sufficient to sustain it, when attacked 
by writ of error, since the record in 
default cases must affirmatively show 
compliance with the statute, Gage v. 
Peo., 188 Ill. 92, 58 NE 947. 

79. Hoover v. Peo., 171 Ill, 182, 49 


his lots the tax assessed or levied 
upon another lot or tract. Hoover v. 
Peo.,  L7 111.9182; 49 NE. 3867. 

80. Waller v. Chicago, 53 Ill. 88. 

[a] Assessment for drains. — A 
notice that the collector will apply 
for a judgment against property as- 
sessed for private drains does not 
authorize a judgment against the 
same lands for an assessment to 
grade, pave, and curb a street. Wal- 
ler v. Chicago, 53 TH. . 

81. Peo. v. McWethy, 177 Ill. 334, 
52 NE 479. ; 

[a] Fraction of installment.—On 
application for judgment for a de- 
linquent installment on a local as- 
sessment, judgment may be rendered 
for a fractional part of the install- 
ment, to meet remaining unpaid ex- 
penses, where the work has been 
completed, and the last payment 
made on the contract. Peo, v. Mc- 
Wethy, 177 Ill. 334, 52 NE 479. 

82. Peo. v. Glick, 282 Ill. 198, 118 
NE 466; Gage v. Peo., 219 Ill. 369, 76 
NE 498; Cummings v. Peo., 213 Ill. 
443, 72 NE 1094; Gage v. Peo., 213 
Tll. 347, 72 NE 1062; Illinois Cent. R. 
Co. v. Peo., 189 Ill. 119, 59: NE 609; 
Peo. v. McWethy, 177 Ill. 334, 52: NEA 
479; Steidl v. Peo., 173 Ill. 29, 50 NE 
129; Pittsburgh, ete, Ri Co;-v. Chit 
cago, 53 Ill. 80; State v. Pillsbury, 82 
Minn. 359, 85 NW 175; Security Trust 
Co. v. Von Heyderstaedt, 64 Minn. 
409, 67 NW 219. 

83. i re Stillwater, (Minn.) 123 
8 


84. See statutory provisions. 

85. Peo. v.-Smith, 281 Ill. 538, 118 
NE 61; Peo. v. Chicago Title, etc., Co., 
266 Ill. 224, 107 NE 198: i 


s 
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It may, however, refer for such description and 
amount to a schedule annexed thereto,®® but where 
the judgment omits an item which by statute it is 
required to include, it is fatally defective, even 
though for other items it refers to an annexed sched- 
ule which itself contains the omitted item.*’ The 
description of the property must be sufficiently 
definite to locate it,’8 and if it is vague or uncertain, 
the judgment is defective.8? A judgment must be 
in rem and not in personam,®° but if it calls for a 
levy only on the particular property of defendant 
benefited by the improvement, describing that only, 
it is a judgment in rem, notwithstanding it is 
recorded on the general execution docket.®” 

[§ 3485] (c) Power To Amend or Enter New 
Judgment. A court has power to amend a judgment 
or correct errors therein,®* but no power to enter 
a second judgment for the same assessment against 
the same land because of the errors in the first 
judgment.** 

[§ 3486] (d) Conclusiveness and Effect. The 
judgment is conclusive as to the completion of the 
improvement,®> and as against such errors and 
irregularities in the previous proceedings as’ have 
been waived by the landowner.°® But a judgment 
against the city on the ground that the action was 
prematurely brought is not a bar to a second suit.°* 
Under a statute providing that all objections to the 


86. Peo. v. Freeman, 301 Ill. 562, 


134 NE 121; Gage v. Peo., 225 Ill. 144, } Ill. 
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388, 121 SE 391; Peo. v. Freeman, 301 
562, 184 NE 121. 
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jurisdiction of the court and validity of the assess- 
ment must be made in the action to recover the 
first installment and that the only objections which 
can be made in actions for later installments are 
those relating solely to the legality of the later 
action and the amount recoverable therein,®® the 
judgment for the first installment is conclusive as 
to the jurisdiction in actions for later installments,°® 
unless it is reversed on appeal.t A substantial de- 
fect in the proceedings is not cured by judgment,” 
even though the judgment by its terms purports 
to cure it.? 

[§ 3487] (e) Collateral and Direct Attack. A 
judgment on an application of the character under 
consideration is not subject to collateral attack,* 
unless an objection to the collateral attack is barred 
by an estoppel of the party otherwise entitled to 
raise it,° or unless the judgment is void. <A judg- 
ment will not be vacated at the instance of a non- 
resident defendant on the ground of want of actual 
notice of the assessment where he had a resident 
agent who attended to payment of his taxes, and 
the latter failed to inform him of it;’ nor at the 
instance of a holder of a certificate of sale under 
the assessment proceedings who appears for that. 
purpose in the original proceeding.® , 

[§ 3488] (f) Fees and Costs. The judgment may 
include the statutory fees and costs accruing against 


NW 957; Williard v. Hodapp, 98 
Minn. 269, 107 NW 954; Fitzhugh v. 


80 NE 90. 91. Norman vy. Moultrie, 157 Ga.| Duluth, 58 Minn. 427, 59 NW 1041; 
87. Peo. v. Smythe, 232 Ill. 242,| 388, 121 SH 391. Hennessy v. St. Paul, 54 Minn. 219, 

83 NE 821. 92. Norman v. Moultrie, supra. 55 NW 1123; Dousman y. St. Paul, 23 
[a] Interest.—Lotal Improvement 93. Dickey v. Peo., 213 Ill, 51, 72) Minn. 394. 

Act (Hurd Rev. St. [1905] c 24 §] NE 791. [a] Omission to establish grade.— 

573) § 67, and Revenue Act (Hurd 94. Dickey v. Peo., supra; Otis v.| A judgment on a special assessment 


Rey. St. [1905] c 120) § 191, both pro- 
vide for interest as a part of the 
judgment for a delinquent special 
assessment, § 191 giving the form of 
judgment which must be substan- 
tially followed, which form enumer- 
ates the items of the judgment to be 
“amount of taxes (and special as- 
sessment, if any), interest, penalties 
and costs,’ and the order of sale is 
that the lots be sold to satisfy the 
“amount of taxes (and special as- 
sessment, if any), interest, penalties 
and costs.” A judgment in a special 
assessment proceeding was ‘entered 
against the tracts or lots of land as 
set forth in the attached schedule, 
which is made a part of this order, 
for the sum annexed to the descrip- 
tion of each, being the amount of 
said special assessment, printer’s 
fees, and costs due.” The attached 
schedule, after the names of the own- 
ers and description of the property, 
contained three columns, the first be- 


ing headed “‘‘Amount of Third In- 
stallment,” the second, ‘Interest, 
Doll. Cts.,” and the third, “Total, 


Doll. Cts.” The item of interest, of 
which no mention was made in the 
judgment itself, was not a part there- 
of by its insertion in the schedule 
referred to in the judgment and 
made a part thereof, and hence the 
judgment was fatally defective as 
failing to provide for interest. Peo. 
v. Smythe, 232 Ill. 629, 883 NE 1086; 
Peo. v. Smythe, 232 Ill. 621, 883 NE 
1083; Peo. v. Smythe, 232 Ill. 575, 83 
NE 1066; Peo. v. Smythe, 232 Ill. 567, 
83 NE 1063; Peo. v. Smythe, 232 Tl. 
539, 83 NE 1054; Peo. v. Smythe, 232 
Ill. 348, 88 NE 858; Peo. v. Smythe, 
232 Ill. 259, 83 NE 828; Peo. ‘v. 
Smythe, 232 Il], 242, 88 NE 821. 

88. Norman v. Moultrie, 157 Ga. 
388, 121 SE 391; Southland Inv. Co. 
v. Moultrie, 34 Ga. A. 280, 129 SE 288. 

89. Peo. v. Freeman, 301 Ill. 562, 
134 NE 121; Foster v. Church, 208 
Til. A, 628. 

90. Norman. v. Moultrie, 157 Ga. 


Weide, 98 Minn, 227, 107 NW 540. 

{a] Sale under second judgment. 
—Where a valid judgment “for a 
street assessment was entered in 
1890, and a second judgment for the 
same assessment in 1894 was entered 
by the clerk of the court without any 
order of the court so to do, and a 
tax sale was made pursuant to the 
supposed second judgment, the sec- 
ond judgment was void, the court 
having exhausted its jurisdiction 
when it entered the first judgment, 
and a sale thereunder conveyed no 
title. Otis v. Weide, 98 Minn. 227, 
107 NW 540. 

95. Peo. v. Conway, 261 Ill. 26, 103 
NE 620 (judgment that the improve- 
ment had not been completed and 
that certain things specified needed 
to be done). 

96 Peo. v. Smith, 281 Ill. 588, 118 
NE 61 (defect in notice waived by 
general’ appearance), 

97. Brackett v. Peo., 115 Ill. 29, 3 
NE 723; Schertz v. Peo., 105 Ill. 27. 

98. See statutory provisions, 

99. Treat vy. Chicago, 125 Fed. 644 
[aff 130 Fed. 443, 64 CCA 645]. 


L_Cole .v¥. «Peo, ) 2204 Tis Ub, s8t 
NE 7; Peo, v. Cole, 227 Ill. 59, 81 
NE 7; Wiemers v. Peo., 225 Ill. 82, 


80 NE 68. 

2. Holland v. Peo., 189 Ill. 348, 59 
NE 753. 

3. Holland vy. Peo,, supra. 

{a] Curative stipulation.—A final 
judgment ordering that any irregu- 
larity in an assessment roll or tax 
list, or omission or defective act of 
any officer connected with the assess- 
ment or levy of a special tax, “be, 
and the same are hereby, corrected, 
supplied, and made to conform with 
the law’ cannot cure the defect in 
failing to certify the bill of costs as 
required by statute. Holland v. Peo. 
189 Ill. 348, 59. NE 753. 

4. Gage v. Peo., 213 Ill. 410, 72 NE 
1084; Pieper v. MacLaren, 106 Minn. 
30, 118 NW 60; Mankato First Nat. 
Bank v. Hodapp, 98 Minn. 534, 107 


? 
. 


cannot be collaterally attacked be- 
cause of an omission to establish, as’ 
required by the city charter, the 
grade of a street for the improve- 
ment of which the assessment, was 
levied. Fitzhugh v. Duluth, 58 Minn. 
427, 59 NW 1041. 

{b] Judgment for earlier install- 
ment.—On application for judgment 
of sale for the fourth installment of 
an assessment, the validity of the 
judgment for the earlier installments 
may not be questioned, the proceed- 
ings being independent. Gage v. 
Peo., 213 Ill. 410, 72 NE 1084, 

5. West Chicago Park Comrs. v. 
Novak, 121 Ill. A. 287 (a municipal 
commission estopped to object to 
collateral attack upon a judgment 
held to have been entered by con- 
sent). 

6... Glos. v., Collins; 3£0 .T11.” AV toa 

‘fa] In suit to set aside certifi- 
cates.— Where premises are not liable 
for an assessment for municipal im- 
provements. as levied, the owner is 
not barred by the judgment for sale 
from setting up the illegality of the 
assessment in a suit to set aside the 
tax sale certificates. Glos v. Collins, 
110 Tl) Ay 121. 

7. Duluth yv. Dibblee, 62 Minn. 18, 
638 NW. 1117. 

8. National Bond, ete., Co. v. St. 
ai yi 223, 97 NW 878. 

a acation of judgment.—Under 
St. Paul City Charter p 42 c 6 tit 3 § 
48, the purchaser or holder of the 
certificate of sale under assessment 
proceedings for the improvement of 
a street cannot appear in the ofiginal 
proceeding and have the judgment 
vacated, on the ground that it is void, 
as such judgment and sale are 
deemed valid between such purchaser 
and the city, and the purchase price 
can be refunded only when the pro- 
ceedings are adjudged void in an 
action between the purchaser and the 
owner of the land. National Bond, 
etc., Co. v. St. Paul, 91 Minn, 223, 97 
NW 878. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


the property under the assessment,? but not the 


cost of the proceedings to obtain 


absence of statutory authorization.?° 

The right of appeal rests 
entirely upon statute,t! and the statute applicable 
to appeals and writs of error to a judgment enfore- 
ing payment of the assessment governs, and not 
the statute applicable to appeals from a judgment 
A provision in a city 
charter that an assessment, when confirmed, shall 
be final and conclusive does not mean that the order 
of the board is conelusive on questions of law when 
reviewed in the same proceeding.*® 
statute expressly provides that the determination 
of the court in summary proceedings is final and not 
subject to review on appeal or writ of error with 
respect to certain enumerated questions, the decree 
of the court on those questions cannot be reviewed.14 


- [§ 3489] (13) Review. 


confirming the assessment.?? 


Objections not made at the trial 
for the first time on appeal.?® 
9. Gage v. Peo., 205 Ill. 547, 69 NE 


80; McChesney v. Peo., 171 Ill. 267, 
49 NE 491. 


10. Peo. v. Lawson, 285 Ill. 382, 
120 NE 814. 
11. See St. Paul v. Rogers, 22 


Minn. 492 (holding that, under St. 
Paul Charter c 7 § 70 [Spec. L. 
(1874) e¢ 1], 
court, after ordering judgment upon 
a local assessment, from opening 
such judgment and granting a new 
trial in such case after entry of judg- 
ment, is not appealable). 

12. Peo. v. Chicago Title, etc., Co., 
266 Ill, 224, 107 NE 198. 

13. State v. Red Wing Bd. of 
foot Works, 134 Minn, 204, 158 NW 
14. Chicago Cons. Tract. Co. 

Oak Park, 225 Ill. 9, 80 NE 42, 

[a] Distribution of cost.—Hurd 
Rev. St. (1901) c 24 § 553, after im- 
nosing upon the court in which pro- 
ceedings for the levying of an assess- 
ment for street improvements are 
mending the duty of inquiring in a 
summary way whether the assess- 
ment as made and returned is an 
equitable and just distribution of the 
cost of the improvement between the 
public and the property benefited, 
where objection is made for that pur- 
pose, provides that the determination 
of the court as to the correctness of 
the distribution of the cost of the 
improvement between the public and 
the property to be assessed shall 
be conclusive and not subject to re- 
view on appeal or writ of error, 
rulings of the court as to admission 
of testimony in reference to the dis- 
tribution of the cost of the improve- 
ment between the public and the 
property benefited will not _be re- 
viewed on appeal, as a consideration 
of such rulings would call in ques- 
tion the determination of the court 
as to such. distribution. Chicago 
Cons. Tract. Co, v. Oak Park, 225 Il. 
9, 80 NE 42. 

15. Peo, v. Bloomington Cemetery 
Assoc., 266 Ill. 32, 107 NE 143; Peo. 
v. Walleck, 254 Ill. 79, 98 NE 249. 


Vi 


16. Peo, v. George Moench Est., 
Cimele Lat 115 INE 187 jee Peo, |) ve 
Bloomington Cemetery Assoc., 266 


Til. 32, 107 NE 143; Bass v. Peo., 203 
Ill. 206, 67 NE 806; Fiske v. Peo., 188 
Ill, 206, 58 NE 985, 52 LRA 291; 
Lingle v. Peo. 173 Ill. 121, 50 NE 205; 
Goudy v. Peo., 173 Ill. 107, 50 NE 193. 
. fa] Beturn.—In proceedings for 
judgment and order of sale for de- 
linquent special assessments, the 
objection cannot be raised for the 
first tivae on appeal that the city col- 
lector’s warrant is described in the 
return as issued later than the filing 
of application for ‘judgment, where 
the record shows the actual date. 
Peo. v, George Moench Est., 227 Ill. 
121, 115 NE 187. . 

, [b] Location of improvement. — 


Only such objections 


which prohibits the. 
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judgment, in the 


appeal.?° 


But where the 


cannot be raised 


Defendant could not object on ap- 
peal to the invalidity of a special 
assessment on the ground that there 
was a substantial change in the loca- 
tion of the improvement after the 
confirmation of the assessment, 
where such objection was not made 
at the trial. Peo. v. Bloomington 
Cemetery Assoc., 266 Ill. 32, 107 NE 


143. 

17. Dempster v. Peo., 158 Ill. 36, 
41 NE 1022. 

[a] Saving question for review.— 


Where the record on appeal from a 
judgment for a delinquent special 
assessment shows that the appellant 
filed an objection in the county court 
on the ground that the assessment 
had never been confirmed on his land, 
that the court overruled such objec- 
tion, and that the appellant assigned 
that ruling as error, the question of 
the confirmation of the assessment is 
properly raised in the supreme court, 
Pepetet v. Peo., 158 Ill. 86, 41 NH 


18. Beygeh v. Chicago, 65 Ill: 189. 

‘([a] Supplemental assessment pro- 
ceedings.—In a case where judgment 
is sought on a new special assess- 
ment to make up the amounts which 
the city failed to collect, but the 
papers and proceedings on the orig- 
inal assessment are not introduced in 
evidence, the reviewing court cannot 
determine the validity of the proceed- 
ing so far as it depends on the char- 
acter of such original proceedings, 
owing to the absence from the record 


of all evidence relating thereto. 
Beygeh v. Chicago, 65 Ill. 189. 

19. Peo. v. Meerts, 267 Ill. 210, 
108 NE 57. 


20. Ottis v. Sullivan, 219 Ill. 365, 
76 NE 487; Peo. v. Lyon, 218 Ill. 577, 
75 NE 1017; Gage v. Peo., 213 Il. 
468, 72 NE 1108; Gage v. Peo., 
Ill. 61, 69 NE 635; De Wolf v. Peo., 
202 Ill. 73, 66 NE 868; Linck y. Litch- 
field, 141 Ill. 469, 31 NE 123. 

[a] Conformity with ordinance.— 
Where the county court has certified 
that the bill of exceptions contains 
all the evidence at the time objec- 
tions to the confirmation of a special 
assessment were disposed of, and the 
defense to the confirmation was that 
the improvement was not in accord- 
ance with the ordinance, and the 
ordinance is not in the record, the 
judgment for defendant will be re- 
versed, as it could not be shown with- 
out such evidence that the improve- 
ment was not in accordance there- 
Peo,..v. Liyon,; 218 D10..9577,..75 
NE 1017. 

21. Phillips v. Peo., 218 Ill. 450, 
75 NE 1016. 

[a] Failure to give notice.— 
Where it is objected, in opposition to 
ah application for judgment of sale 
for delinquent special assessments, 
that no notices of application to con- 
firm the assessment were mailed as 
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will be considered as were made on the hearing,!® 
and properly saved for review;17 nor ean the appel- 
late court go outside of the record for the facts on 
which the objection is based.'* But an objection to 
the objections made at the hearing on the ground of 
their vagueness will not be entertained on appeal 
if the point raised fairly appears and no motion was 
made at the hearing to make them more specific.1® 
When the contrary does not appear from the record, 
the validity of the proceedings will be presumed on 
This rule, however, does not apply where 
an objection on the ground of invalidity for reasons 
stated was stricken by the court from the files.24 
The judgment will not be reversed for errors which 
did not prejudice appellant,?? or which he was es- 
topped to set up;”° nor will a new trial be ordered 
where the error is merely in the entry of judgment 
which may be corrected by the court.24 The reversal 
of a judgment as to one of several property owners 
will have no effect as to the others.25 


An appeal 


required by statute, and the objection 
is stricken from the files, the supreme 
court cannot presume on appeal that 
the confirmation proceeding was reg- 
ular and that the notices were 


properly mailed, from the fact that 


the record of the confirmation pro- 
ceeding is not contained in the record 
brought before it. Phillips v. Peo., 
218 Ill. 450, 75 NE 1016, 

22. Gage v. Peo., 219 Ill. 634, 76 
NE 834; Philadelphia v. Conway, 257 
Pa, 172,101 A 472. 

_[a] Interest.—The failure of a 
city to comply with Local Improve- 
ment Act § 42 (Hurd Rev. St. [1903] 
c 24 § 548), requiring the board of 
local improvements to file in the office 
of the clerk of the court confirming 
the assessment a Certificate of the 
date of the first voucher and the 
amount thereof within thirty days 
after-the date of issue, and providing 
that all interest shall run from the 
date of the first voucher, was not 
prejudicial to the property owner, in 
the absence of anything to show that 
he was charged with interest or from 
what date interest began to run. 
Gage v. Peo., 219 Ill. 634, 76 NE 834. 

[b] Defective plan.—It is not re- 
versible error to admit in evidence a 
plan of the property used by viewers 
not showing the full area of the land 
assessed where the deficiency was 
supplied by the admission of counsel 
and a déed of the property was sub- 
sequently offered in evidence and a 
further description with the acreage 
given’ by defendant himself. Phila- 
poorer v. Conway, 257 Pa. 172, 101 A 


23. Peo. v. Ward, 272 Ill. 65, 111 


NE 557; Sheridan v. Chicago, 175 
Tll. 421, 51 NE 898. 
[a] Consent to judgment. — A 


landowner who has compromised his 
dispute with the city and has con- 
sented to a judgment for a reduced 
amount cannot afterward assign as 
error certain errors in procedure in- 
validating the assessment. Sheridan 
v. Chicago, 175 Ill. 421, 51 NE 898. 

[b] Court records.—The objector, 
after having himself offered in evi- 
dence court records certified by the 
clerk of court, cannot take advantage 
on appeal of the point that the clerk 
did not keep proper records. Peo. vy. 
Ward, 272 Ill, 65, 111 NE 557. 

24. Peo. v. Glick, 282 Tl, 198, 118 
NE 466; Peo, v. Smythe, 232 Ill. 629, 
83 NE 1086; Peo. v. Smythe, 232 111. 
621, 883 NE 1083; Peo. v. Smythe, 232 
Ill. 575, 83 NE 1066; Peo. v. Smythe, 
SS oT 567; 88. NEO LOG8e Peon Vv: 
Smythe, 282 Til. 539, 88 NE 1054; 
Peo. v. Smythe, 232 Ill. 348, 83 NE 
858; Peo. v. Smythe, 232 Ill. 259, 838 
NE 828; Peo. v. Smythe, 232 Ill. 242, 
83 NE 821; Gage v. Peo 213 Ill, 457, 
72 NE 1099. 

25. Harman v. Peo., 214 Til. 454, 
73 NE 760. i 
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‘bond may properly run to the city, when it alone is — 
interested.?° : 

[§ 3490] f. Actions for Sale of Land—(1) Nature 
of Proceedings in General. Under statutes so pro- 
viding,2” the method followed in the collection of © 
special taxes or assessments is by action for the 
sale of the land at law,?® or in equity.2® The pro- | 
ceedings are classed as actions quasi in rem,*? in 
some states following the method used in foreclo- 
sure of mortgages or other liens,** in other. states 
following the methods used in personal actions.*? 
Only the right, title, and interest in the property 
of the parties made defendants are affected or bound 
by the judgment,®* the court not having jurisdic- 
tion until some ‘One having an interest or estate in 
the land is properly before it as a defendant in 
the action.*4 Notwithstanding the cause of action 
is statutory, the court proceeds to judgment in the 
exercise of its general jurisdiction, and not by virtue 
of powers given it by the statute.*® Under some 
statutes®® actions against the same property owner 
to enforce the assessment upon several lots®’ or 
against several property owners may be joined sub- 
ject to the right of the court in its discretion to 
compel a severance,®® and subject to the varying 
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that personal right, 


rights of different classes of property owners.*° 
Where a valid and an invalid assessment are joined 
in the same action, the action may be sustained as 
to the valid assessment.‘° . Equity has no jurisdie- 
tion to’enforce an assessment hen after judgment 
secured under statutory proceedings,*! nor will the 
loss of the legal remedy by a failure to take out 
execution for a length of time sufficient, under a 
statute, to raise a conclusive presumption of pay- 
ment have the effect of giving the landowner a 
remedy in equity.*? 

[§ 3491] (2) Who Has Right To Sue*?—(a) City. 
A city may bring suit to recover assessments under 
authority conferred by statute in express terms** 
or by implication from an express power to levy as* 
sessments and to direct the mode of collection,*® or 
from provisions making assessments for improve- 
ments payable by property owners to the city.*® 
The right where granted is unaffected by other statu- 
tory provisions giving the contractor also a right 
to sue.47 The extent of the city’s right to sue is 
limited by the terms of the statute,*® a statutory 
right to sue for the cost of the improvement and 
to have a lien decreed on the premises giving by 
implication a right to have a foreclosure of such 
it would seem] brought in the name of the state for 


26. Nashville v... Weiser, 54 Ill. 
245: Griffin v. Belleville, 50 Ill, 422. 


27. See statutory provisions. 
28. Auditor-Gen. y. Maier, 95 

Mich. 127, 54> NW 640: : 
Cal-—Lee Aw, VSilva.w oT Cale 


364, 240 P 1015; Page v. W. W. Chase 
Goa, Was Cal Ab (8 (9; bs 27 8: 

Fla.—Huff v. Jacksonville, 39 Fla. 
1, 21 S-776. 

Ind.—Brownell Impr. Co. v. Nixon, 
48 Ind. A. 195, 92 NE 693, 95 NE 585. 

Mo.—Bates v. Comstock Realty Co., 
306 Mo. 312, 267 SW 641; Rockport v. 
McMichael, (A.) 288 SW 785; Wash- 
ington v. Mueller, (A.) 287 SW 856. 
Contra Fruin v. Meredith, 145 Mo, A. 
586, 122 SW 1107. 

Or.—Grimes v. Seaside, 87 Or. 256, 
170 P 310. : 

[a] Sidewalk assessment.—Under 
a city ordinance making the cost of 
constructing sidewalks by the city, 
on the failure of the lot owner to con- 
struct and maintain the same, as pro- 
vided by the ordinance, a lien on the 
lots along which, such sidewalks are 
made, the amount of the lien may be 
enforced in equity. Huff v, Jackson- 
ville, 39 Fla. 1, 21.S. 776. 

30. Lee v. Silva, 197 Cal. 364, 240 
P 1015; Los Angeles County v. 
Winans, 13 Cal., A. 234, 109 P 640; 
Missouri Réal Est., ete., Co. ‘v. Gib- 
son, 282 Mo. 75, 220. SW 675: Kirk- 
wood v. Handlan, 182 Mo. A. 638, 168 
SW 351. 

31. Lexington v. Bowman, 119 Ky. 
840, 84 SW 1161, 27 Kyl 286, 85 SW 
1191, 27 Kyl 651; Craycraft v. Sel- 
vage, 10 Bush (Ky.) 696; New York.v. 
Colgate, 9 N. Y. Super. 1 [aff 12 N. 
Y. 140]; Missouri, etce., i Osan 
Tulsa, 118 Okl. 21, 238 P 452: 

22. Lee v. Silva, 197.Cal. 364, 240 
P 1015; Ransome-Crummey Co. v. 
Wood, 40 Cal. A. 355, 180 P 951; Los 
Angeles County,v. Winans, 13 Cal. A. 
234, 109 P 640; Springfield v. Deming, 
(Mo. A.) 252 SW 91, 93. 

“Tt has been said that suits to 
enforce tax bills, such as in this case, 
are actions in rem. , That '-is true 
only in the sense that a personal 
judgment cannot be rendered against 
the owner of the land. In every 
other way.a tax bill and a suit on it 
partakes of a personal action by mak- 
ing elements of a personal nature in 
it, in that the tax bill must be issued 
against the owner. Second, the de- 
fendant in a suit to enforce the tax 
bill must be the owner of the land. 
He is the only one who can make a 
defense to the action, and, having 


that, unless the statute under which 
the tax bill was issued limited the 
right to the lien to a certain period, 
he would have the right as a defend- 
ant to govern the limitation as to the 
lien.” Springfield vy. Deming, supra. 

33. Lee vy. Silva, 197 Cal. 364, 240 
P 1015; County v. Winans, 13 Cal. A. 
234, 109 P 640; Missouri Real Est., 
etc., Co. v. Gibson, 282 Mo, 75, 220 
SW _ 675. 

“An action for the foreclosure of 
the lien of a street assessment is not 
a proceeding in rem, as contended by 
the respondent, except in the sense 
that the amount of the lien can be 
collected only out of the amount of 
the property involved in the action. 
It is not a proceeding wherein a judg- 
ment for the sale of the property 
will bind the entire world, or affect 
the interest~ therein of any owner 
except those who are made parties 
defendant in the action. . . . The lien 
of a street assessment—like any 
other tax—is to be enforced only in 
the mode and to the extent authorized 
by the legislature. (See Boskowitz 
v. Thompson, 144 Cal. 724, 78 P 290.) 
In this state the legislature has au- 
thorized its enforcement by means 
of a suit in equity against the ‘owner’ 
of the land; and in section 16 of the 
Street Improvement Act (Stats. 1885, 
p. 159) [e 153] the ‘owner’ is defined 
to be, for the purposes, of that act, 
the person owning the fee, or in 
whom appears the legal title to the 
land by deed recorded in the county 
recorder’s office of the county. There 
is no provision that the land shall 
be made the defendant in such action, 


‘or that service of process shall be 


made upon it as was provided by the 
statute involved in Mayo y. Ah Loy, 
32 Cal. 477, 91 AmD 595, and other 
cases cited in Crall v. Poso Irr. Dist., 
87 Cal. 140, 26 P 797, invoked by the 


respondent upon this point.” Page v. 
W. W. Chase Co., supra. 
[a] Purchaser under contract, 


who has not been given notice of the 
foreclosure of an assessment lien on 
the property bought, is not bound by 
the judgment therein. Lee y. Silva, 
197 Cal. 364, 240 P 1015. 

34. Barber Asphalt’ Pay. Co. v. 
Field, 174 Mo, A, 11, 161 SW 364. 

35. Robinson v, Levy, 217 Mo. 498, 
117 SW 577 (holding that, although 
by statute the lien for city taxes is 
given to the city, the court having 
jurisdiction of “the case may enter 
judgment for. plaintiff in a’ suit 


city taxes, and that, where no \com- 
plaint against the judgment is urged 
by defendant, it is thereafter immune 


from collateral attack on that 
ground), 
36. See statutory provisions. 


37. Realty Constr., etc., Co. v. San 
Joaquin County, 165 Cal. 548, 132 P 
1048. oes Dyer v. Barstow, 50 


Cal. 6 

38. Des Moines yv. Stephenson, 19 
Iowa 507. 

39. Cleveland, ete., R. Co. v. Ed- 


ward C. Jones Co., 20 Ind. A, 
NE 319. 

_[a] Primary and secondary lia- 
bility.—Where it is provided by the 
statute that the lots bordering on a 
street shall be primarily liable for its 
improvement, and, if they are insuffi- 
cient in value, that lots in the rear of 
those to the distance of one hundred 
and fifty feet shall be liable, the 
owners of both classes of lots may be 
joined in one suit to collect payment 
for the improvement; but a waiver of 
all defenses by the owners of lots 
primarily liable will not affect the 
rights of their codefendants. Cleve- 
land, ete, -R. Co. v. Edward C. Jones 
Co., 20 Ind. A. 87, 50 NE 319. 


87, 50 


40, Parker v. Reay, 76 Cal. 20g: 
18 P 124. 
41. 


Kansas City v. Field, 285 Mo. 
253, 226 SW 27. 

42. Kansas City v. Field, supra. 

43. By whom enforcement is made 
generally see supra § 3456. 

Holders of: ‘ 
Improvement bonds see supra § 3467. 
Improvement certificates or war- 

rants see supra § 3463. : 

44, Cal.—Dyer v. North, 44 Cal. 


157. 

Iowa.—Taleott v. Noel, 107 Iowa 
470,78 NW 39. 

Tenn.—EHdgington v. Memphis, 152 
Tenn. 152, 274 SW 548. 

Tex.—San Antonio v. Berry, 92 
Tex. 319, 48 SW 496; Waco v. Cham- 
berlain, 92 Tex. 207, 47 SW 527: Ben- 
nison vy. Galveston, 18,Tex. Civ. A. 
20, 44 SW 613; Bonham y. Preston, 
(Civ. A.) 23 SW 391. 

16 


Wash.—McHwan yy. 
Wash, 212, 47 P 438. 

45. Dubuque v. Harrison, 34 Iowa 
163; Paine v.. Spratley, 5 Kan. 525; 
Bordages vy. igeins, 1 Tex” Civ AY 
43, 19 SW 446, 20 Sw 184, 726. 

46. Lehman v. Goshen, 178 Ind. 
54, 98 NE 1, 710. 

47. Lehman y. Goshen, supra. 

48. See cases infra notes 49, 50, 


Spokane, 
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§§ 3491-3493] 


lien,*® but a statutory right to sue-to recover an 
assessment not in itself including by implication 
a right to have an assessment adjudged a lien and 
to foreclose.°° A city cannot sue in its own name 
after it has certified a delinquent assessment to the 
county auditor for collection,®*! and where the im- 
provement is made by a city board under a delegated 
authority, the board and not the city has the right 
to bring the action.°? 

Assignment of right to collect. In the absence 
of express authority the city cannot assign the right 
to collect a special assessment,°? but the assignee 
of the city may be authorized by statute to institute 
proceedings for the collection of the assessment,** 
and such a statute does not violate constitutional re- 
strictions upon the sale of the property assessed.®® 

[§ 3492] (b) Contractor or Assignee.** Where the 
statute so provides, the contractor may sue to en- 
force assessments,*” or the right may be given by 
the ordinance for the making of the improvement.®’ 
The right to enforce the lien is predicated, however, 
on the existence of the lien and cannot be exercised 
in advance of its establishment.°® In some jurisdic- 
tions this right is conditioned on there being a writ- 
ten contract for the improvement between the city 
and contractor,®° and the bond given by the con- 
tractor to the city is not such written contract.®! 
Under a statute so providing,®? the contractor may 
sue for the entire assessment upon default in the 
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payment of any installment,®? or upon failure of 
the property owner to give the statutory bond.** 
Where the contractor sues both the landowner and 
the city, his action against the city will be dis- 
missed ;°° nor can the contractor compel the city 
to collect the assessment and pay it over to him, 
where the work is done under an ordinance provid- 
ing for the assignment of unpaid tax bills to. the 
contractor in full payment of the work done, and 
giving to the contractor a right to sue thereon in 
the city’s name.% 

Assignment. In the absence of a statute pro- 
hibiting it,°? the contractor’s right may be extended 
to an assignee,®* or to the city where it has ad- 


| vanced the money needed for the improvement, and 


paid it over to the contractor.®® In the latter case, 
however, the burden is upon the city to prove its 
ownership of the claim.7° Where the statute pro- 
hibits an assignment, a contractor does. not lose 
his right of action by an assignment in violation 
of its terms where it appears that such assignment 
was abandoned by the parties and the work was 
completed by the contractor and tax bills issued 
to him.” 

[§ 3493] (c) Subcontractor.”* A’ subcontractor 
may bring an action in the name of the principal 
contractor for his own use and benefit to enforce 


‘the assessment lien where the city has consented to 


the subcontract and accepted the work."? 


49. Grimes v. Seaside, 87 Or. 256, 
170 P 310. 
. 50. Little Falls v. Cobb, 80 Hun 
20,.29 NYS 855 (holding that L. 
[1870] c 291 tit 6 § 9, providing that 
thirty days after the collector shall 
have returned an assessment unpaid 
the village trustees may sue the 
owner of the property assessed, and 
recover judgment for the assessment, 
with interest and costs, does not au- 
thorize an action by the village to 
have an assessment adjudged a lien 
and to foreclose, and holding further 
that L. [1850] c 330 § 64, providing 
that, when an assessment which is a 
lien on a lot shall be returned un- 
Satisfied, it may be enforced by an 
order of the village trustees directing 
the lot to be leased for a time suffi- 
cient to pay the lien, does not au- 
thorize an action by the village to 
have an assessment adjudged a lien 
and to foreclose). 

51. Fremont v. Hayes, 7 OhS&CP 
263, 4 OhNP 379. 
i ak Merrill v. Kalamazoo, 35 Mich. 
1 

[a] Board of highway commis- 
sioners.— Where the president and 
trustees of a village are made a board 
of highway commissioners, they 
should sue in the name of such board, 
and not in the corporate name of 
the village, if their acts in their 
legislative capacity are distinct. 
Merrill vy. Kalamazoo, 35 Mich. 211. 


53. McInerny v. Reed, 23 Iowa 
410; Robb vy. Potts, 2 La. Ann, 552. 
See’ Scully. v. Ackmeyer, 2 Cinc. 


Super. 296 (holding that action on an 
assigned claim must be brought in 
the name of the city, not of the as- 
Signee). 

54. Downers Grove y. Glos, 3807 
Til. 293, 188 NE 594. 

55. Downers Grove v. Glos, supra. 

56. By whom enforcement is made 
generally see supra § 3456. 

57. Cal.—cCreighton v. Pragg, 21 
Cal, 115. 

Ind.—Scott v. Hayes, 162 Ind. 548, 
70 NE 879; Budd v. Kraus, 79 Ind. 
137; Cain School Tp. v. Foxworthy, 73 
Ind. A. 697, 126 NE 875; Cain School 
Tp. v. Snyder, 73 Ind. A. 140, 126 NE 
686; Bozarth v. McGillicuddy, 19 Ind. 
A. 36, 47 NE 397, 48 NE 1042. 

Towa.— Risdon v, Shank, 37 Iowa 


Mo.—Springfield v, Ransdell, 305 


Mo, 438, 264 SW 771; Barber Asphalt 
Pav. Co. v. Field, 174 Mo. A, 11, 161 
SW 364, 
Oh.—Stimson v. Scott, 4 Oh. Dec. 
(Reprint) 37, ClevLRec 45. 
Okl.—Berry v. Eureka Constr. Co., 
76 Okl. 146, 188 P 517; Nitsche v. 
State Security Bank, 69 Okl. 37, 170 
P2347 
Tex.—Taylor v. Boyd, 63 Tex. 533. 
58. Morton vy. Sullivan, 96 SW 807, 


29 KyL 943. 
59. Koch y. Shepherd, (Mo. A.) 
193 SW 601. 
60. See statutory provisions. 
61. Budd v. Kraus, 79 Ind. 137. 
62. See statutory provisions. 
63. Marion Bond Co. v. Blakely, 


30 Ind. A. 374, 65 NE 291, 66 NE 71. 

[a] The right of the holder of an 
assessment lien payable in install- 
ments to foreclose for the entire 
amount on default in payment of 
any installment, given by Burns Rev. 
St. (4901) § 3853, is not affected by 
the provision in § 3850 that the prop- 
erty owner may pay the entire lien 
and stop the interest; but before he 
ean do so he must give six months’ 
notice in writing of intention to make 
such payment. Marion Bond Co. v. 
Blakely, 30 Ind. A. 374, 65 NE 291, 
66 NE 71. 

64. Federal Constr. Co. v. Wolfson, 
186 Cal. 267, 199 P 512, 29 ALR 1098. 

65. Louisiana Impr. Co. v. Baton 
Rouge Electric, ete., Co., 114 La. 534, 
88 S 444 (where a contractor for 
street improvements sues a_ street 
railway and a city on certificates of 
the city engineer that such railway 
owed certain sums for paving, and no 
ordinance is shown authorizing the 
transfer of such certificates to the 
contractor, his alternative demand 
against the city will be dismissed as 
in a case of nonsuit), 


66. Thornton vy. Clinton, 148 Mo. 
648, 50 SW 295. 
67. Petipedeld v. Deming, (Mo. 


A.) 252 SW 91, 

68. Cal]l.—Warren v. Russell, 129 
Cal. 381, 62 P 75; Hendrick v. Crow- 
ley, 31 Cal. 471; Gill v. Dunham, 4 
Cal.’ Unrep: Cas. 229, 34 P 68. 

Ind.—Taber v. Ferguson, 109 Ind. 
227, 9 NE 723. 

La.—New Orleans vy. Elliott, 10 La. 
Ann, 59. 

Mo.—Kansas City v. Rice, 89 Mo. 
685, 1 SW 749; Springfield v. Deming, 


(A:) 252 SW 91; Guinotte v.'Ridge, 46 
Mo. A. 254; Galbreath. v. Newton, 45 
Mo, A. 312; Bambrick v. Campbell, 37 
Mo. A. 460. 


Okl.—Berry v. Hureka Constr. Co., 


76 Okl. 146, 183 P 517: Nitsche v. 
State ‘Security Bank, 69 “OKL. ate TO 
P 234. 

[a] Reason for rule.—‘‘One of the 


rights of ownership of property is 
the right to sell ity and, unless there 
is some provision of law prohibiting 
the sale of a tax bill, the courts 
would not deprive the contractor 
from selling and shut an assignee out 
of court who owned the tax bill, be- 
cause he had not been specially 
named in the statute.’ Springfield v. 
Deming, (Mo. A.) 252 SW 91, 94. 

[b] Transfer of lien.—Where the 
original contractors assigned a con- 
tract for grading a street, the lien for 
the work passed to the assignee upon 
its completion. Warren, v. Russell, 
129) Cal. (382,62) P2T5. : 

[ec] Suit against contractor as 
landowner.—If the original contrac- 
tor to make improvements in a city 
street owns a lot on the street where 
the improvements are made, and as- 
signs his contract, the assignee may 
sue him for the assessment against 
the lot. Hendrick vy. Crowley, 31 Cal. 
471, 

69. Connersville v. Merrill, 14 Ind, 
A. 303, 42 NE 1112. 

[a] When city has paid contrac- 
tor.—Ind. Rev. St. (1894) § 4292, in 
providing that a city may pay the 
eontractor on estimates made for 
construction of street improvements, 
and assess and collect “the expenses 
as hereinafter provided when petition 
is made,’ authorizes the city to ad- 
vance the money both for improve- 
ments made on petition and. those 
ordered by. the council*under §! 4289; 
and, when improvements have been 
paid for by a city, it may foreclose 
the lien of assessments therefor, as 
provided in § 4288, for its own bene- 
fit. Connersville v. Merrill, 14 Ind. A. 
308, 42 NE 1112. 

70. Kernagan v. Ft. Worth, (Tex. 
Civ. A.) 194 SW 626. 


71. Gunn v. Shewalter, (Mo. A.) 
176 Sw 484. 
72. By whom enforcement is 


made generally see supra § 3456. 
73. Orr v. Mann, 208 Ky. 46, 270 
Sw 491. ‘ 


38 [44 0. 5.] 


[§ 3494] (3) Time To Sue and Limitations’*—(a) 
An action for the enforcement of an 
assessment lien may be brought after the lien has 
been perfected where the property owner has not 
availed himself of the privilege of paying by in- 
Nor is mere lapse of time in bringing 
the action fatal to the suit in the absence of a 
showing of lack of diligence, or statute outlawing 
the claim,” even though the land after the making 
of the assessment passes by grant to another who 
had knowledge of the improvement.77 
hand, such an action cannot be maintained if brought 
before the performance of conditions precedent re- 


In General. 


stallments.7® 


quired by statute.7§ 


Statutes or ordinances specially applicable. 
action to enforce an assessment lien must be brought 
within the time fixed by the statute applicable 
thereto, where such exists,7? or during the period 
that the statute,®° or, in the absence of statute, an 
ordinanee, fixes for the duration of the lien where 
But a statute fix- 


the limitation is in that form.®4 


74 Enforcement of personal lia- 
bility see infra §§ 3586-3593. 


Scire facias see infra §§ 3544-3556. 

Time for enforcement in general 
see supra § 3459. 

75. Hutton v. Newhouse, 41 Cal. 
A. 689, 183 P 276. 

76. Parker- Washington Co. vy. 
Cecil, 208 Mo. A. 496, 236 SW 1100. 

77. Hughes v. Wallace, (Ky.) 118 
SW 324. 

78. See supra § 3459. 

79. Cal.—Williamson v. Joyce, 140 
Cal. 669, 74 P 290. 

Iowa.—Fitzgerald v. Sioux City, 
125 Iowa 396, 101 NW 268. 

Ky.—Voris v. Gallaher, 87 SW 775, 
27 KyL 1001; Lexington v. Bowman, 
119 Ky. 840, 84 SW 1161, 27 KyL 286, 
85 SW. 1191, 27 KyL 651. 

Mo.—Macon v. Sparrow, 197 Mo. 
A. 654, 198 SW 1136; Heman v. 
Larkin, (A.) 70 SW 907; Folks v. 
Yost, 54 Mo. A. 55. 

Wash.—Everett v. Morgan, 133 
Wash. 225, 233 P 317, 237 P 508. 

Wis.—U. S. National Bank v. Lake 
Superior Terminal, etc., Co., 160 Wis. 
669, 152 NW 459, 
eee a te v. Cantin, [1906] 

[a] Cancellation of tax deed not 
applicable.—An action by the city to 
foreclose a lien for a delinquent local 
assessment is within the ten-year 
period of limitations, as provided 
under the general assessment statute, 
and not barred, under a section limit- 
ing the time for bringing an action 
to cancel a tax deed. Everett v. Mor- 
gan, 133 Wash. 225, 238 P 317, 237 
P 508: 

80. Reis v. Graff, 51 Cal. 86; Ross 
v. Gates, 117 Mo. A. 237, 93 SW 856; 
Ross v. Oglebay, 117 Mo..A. 236, 93 
SW 859. 

[a] One year after maturity of 
last installment.—The Kansas City 
Charter art 9 § 23, providing that the 
lien of tax bills shall continue only 
for one year after the maturity of 
the last installment, unless within 
the year suit shall have been insti- 
tuted to collect the same and notice 
of the suit shall have been filed with 
the city treasurer, requires the bring- 
ing of a suit within one year after 
the maturity of the last installment 
in order to preserve the lien. Ross v. 
Gates, 117 Mo. A. 237, 93 SW 856; 
Ross v. Oglebay, 117 Mo, A, 236, 93 
SW 859. 


81. Schwab v. St. Louis, 310 Mo. 
116, 274 SW 1058. 
82. Granite Bituminous Pav. Co. 


v. Parkview Realty, ete., Co., 199 Mo, 
A, 226, 240, 201 SW 933 [transf 270 
Mo. 698, 196 SW 1142]. 

“The doctrine declared by all of the 
cases is, that the two-year period 
prescribed after which the lien is to 
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nor to statutes 


On the other 


a 
. 


- £§§ 3494-3495 


ing the duration of the lien is a statute of extinguish- 
ment, and not merely a statute of repose.*? 

[§ 3495] (b) Applicability and Operation of Stat- 
utes and Ordinances.** 
specially applicable thereto, an action to enforce 
an assessment lien is not subject to the general 
statute of limitations applicable to actions of debt ;** 


In the absence of a statute 


limiting the time of bringing an 


action for the collection of taxes®® or particularly 
named special taxes of a different kind than the 
assessment being enforced,®* or providing that such 
actions shall not be subject to limitation,’ even 
though the statute does provide that assessment 


liens shall be foreclosed as provided by law for the 


An 


terminate, is not a mere statute of 
repose to bar actions, but is rather a 
limit to the existence of the lien and, 
therefore, unless the suit is instituted 
against the owner within that time, 
such lien expires and it may not be 
revived and enforced against the in- 
terests of the owner in the land. 
Granite Bituminous Pav. Co. v, Park- 
view Realty, etc., Co., supra. 
: pavatiog, of lien see supra §§ 3412— 
414, 

83. Limitation of proceedings for: 
Assessments generally see supra § 

9 


Installments see infra § 3499, 

Limitations applicable to particular 
actions generally see Limitations of 
Actions §§ 55-151.  _ 

84. Dickinson v. Trenton, 35 N. J. 
Eq. 416; Magee v. Com., 46 Pa. 358. 

[a] Reason for rule.—‘“‘The ac- 
tions of debt limited by the statute 
are those only growing out of con- 
tract, or such as are given by statute 
for the enforcement of penalties. An 
assessment of the kind under con- 
sideration is neither a debt nor a 
penalty. While it is not, in the ordi- 
nary sense of that term, a tax, yet it 
is the result of the exercise of the 
power of taxation, The statute of 
limitations contains no provision ex- 
pressly limiting the period within 
which actions shall be brought to en- 
force such impositions, and, it is said, 
the period within which they may be 
brought is usually fixed by analogy, 
the time limited being that fixed by 
statute within which mortgage and 
judgment liens may be enforced.” 
Dickinson v. Trenton, 35 N. J, Haq. 
416, 418. 

85. Staley v. Medford, 8 F. (2d) 
314; St. Paul Bldg. Co. v. Baltimore, 
149 Md. 685, 1382 A 51; Fairmount 
Land Corp. v. Baltimore, 145 Md. 391, 
125 A 796; Moale v. Baltimore, 61 Md. 
224; Gould v. Baltimore, 59 Md, 878. 

86. Bradford v. Huntsville, 215 
Ala, 591, 112 S 200; Pleadwell v. Mis- 
souri’ Glass Co.,,151.Mo. A. 61, 131 
SW 941. 

[a] For example, a statute pro- 
viding a limitation of actions for the 
recovery of amounts claimed for 
licenses, franchise taxes, or other 
taxes is not applicable to an action 
to enforce a lien for an improvement 
assessment. Bradford v. Huntsville, 
215 Ala. 691, 112 S 200. , 

87. Galveston v. New York Guar- 
anty, etc., Co., 107 Fed. 325, 46 CCA 
319 [certiorari den 183 U. S. 695 
mem. 22 SCt 982 mem, 46 L. ed. 394 


mem], 

[a] Liability of street railway.— 
A provision denying any right of 
limitation against taxes does not 
apply to a special assessment against 
a street railroad company for im- 


foreclosure of tax liens;°* nor to statutes limiting 
the time for actions on vendors’ and deed of trust 
liens ;8° but it has been held subject to a statute fix- 
ing a limit of time to the enforcement of statutory 
liabilities generally,®° or to actions for the recovery 
of debts not founded on written contracts,®' and by 
analogy to statutes limiting actions on mortgage*? 


proving the portion of the street 
occupied by its track. Galveston v. 


New York Guaranty Trust Co., 107 
Fed. 325, 46 CCA 319. 
88. Hartford v. Mechanics’ Sav. 


Bank, 79 Conn. 38, 638 A 658; St. Paul 
Bldg. Co. v. Baltimore, 149 Md. 685, 
132 A 51; Fairmount Land Corp. v. 
Baltimore, 145 Md. 391, 125 A 796; 
Moale v. Baltimore, 61 Md. 224; Gould 
vy. Baltimore, 59 Md, 378. 

89. Fort Worth v. Rosen, (Tex. 
Commn. A.) 228 SW 933 [aff (Civ. A.) 
203 SW 84]. 

90. Kirwin v. Nevin, 111 Ky. 682, 
64 SW 647, 23 KyL 947. 

[a] Five years for statutory lia- 
bility.—A statute providing that an 
action upon a liability created by 
statute when no other time is fixed 
by the statute creating the liability 
shall be commenced vithin five years 
next after the cause of action accrued 
applies to an action to enforce a lien 
for the cost of a street improvement 
made when the statute was in force; 
and, more than five years having 
elapsed between the time the lien 
was perfected by the acceptance of 
the work by the council and the time 
the action was instituted, the action 
was barred, although no warrant was 
issued against the proper person 
until within five years. Kirwin v. 
Nevin, 111 Ky. 682, 64 SW 647, 238 
KyL 947, 

91. Galveston v. New York Guar- 
anty, ete., Co., 107 Fed. 325, 46: CGA 
319 [certiorari den 183 U. S. 695 mem, 
22 SCt 932 mem, 46 L. ed. 394 mem]. 

‘92. Horn v. Charleston, 91 W. Va. 
73, 112 SE 239, 

{a] Reason for rule. —‘“‘What is 
the nature of the assessment lien? 
Under the statute it'is made a specific 
lien on the lot abutting on the por- 
tion of the street improved. It is in 
this respect unlike a judgment lien 
which is a general lien and covers all 
the debtor’s lands within the state. 
It takes priority over all former liens 
such as judgments, trust liens, 
mortgage liens, vendor’s liens or 
equitable liens, in fact, liens of every 
character, except those for taxes due 
the state and city, and as to taxes 
and assessments due the city it is 
placed on an equality. It must be 
recorded in the books where trust 
deeds are recorded. It is provided 
that it may be enforced in a court of 
equity, a proceeding in the nature of 
a suit to enforce the lien of a mort- 
gage. Considering all these provi- 
sions, it seems to us that such a lien 
partakes of the nature of a mortgage 
lien, with the city as mortgagee, and 
having the rights of a mortgagee for 
the enforcement thereof. ... The 
charter of the city in force at the 
time the improvement was made and 
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or judgment liens.%* A statute of limitations ap- 
plicable to the collection generally of assessments 
will govern particular remedies provided for in spe- 
cial assessment statutes not inconsistent there- 
with,®* but will not be applicable to the enforce- 
ment of assessment liens which by special statutory 
or charter provisions are declared to be perpetual ;°* 
nor is a statute placing a limitation upon the en- 
forcement of local assessments applicable to assess- 
ments under an eminent domain statute which con- 
tains its own limitation provisions.°* Of course, 
where the action to enforce the lien has been reduced 
to judgment, the general limitations as to judg- 


“ments apply thereto,®” and this has been held to be 


so, even though the charter provides that such liens 
shall continue until paid.°® Where a statute extend- 
ing the period of limitations becomes effective before 
the claim is barred, the period of limitations is 
extended for the term prescribed by the new 
statute.°? 

[§ 3496] (c) Accrual of Right of Action. The 
statute does not begin to run until the cause of 
action accrues,! which, in the absence of a statutory 
provision to the contrary,” is when the assessment 
becomes delinquent,? provided the city had a right 


when the lien attached did not, either 
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reduced to judgment and an action 


[44.C.5.] 839 


at that time to enforce the payment of its claim.‘ 
Where the charter or statute stipulates that the 
cause of action shall accrue at a certain fixed time 
after the assessment is due and not paid,®> or on 
the performance of certain conditions precedent, the 
statute does not begin to run until such time has 
elapsed or conditions have been performed.® The 
statute does not begin to run so long as the assess- 
ment, subsequently validated, upon which the cause 
of action must be based, is invalid.” 

[§ 3497] (d) Commencement of Action. The com- 
mencement of suit within the period of limitation 
interrupts the running of the statute? as does an 
action to set aside an assessment and compel a re- 
assessment.? But to have that effect the owner of 
the land assessed must be a party to the suit, or 
must at least be served with process;!° and where 
the real owner is not the record owner, a suit within 
the time against the record owner only is not suffi- 
cient, provided it is shown that plaintiff had knowl- 
edge or was chargeable with knowledge of the iden- 
tity of the real owner;'! nor will the commencement 
of the suit within the statutory period be effective 
as against a purchaser of the property who is not 
made a party to the suit.1?, The commencement of 


Civ. A.) 197 SW 221; Bowman v. 


by express terms or by implication, 
fix a definite term in which the lien 
should be enforced; but being in the 
nature of a mortgage lien and en- 
forceable in a court of equity, it 
seems that the lien should be gov~ 
erned as respects the time in which it 
can be enforced as liens created by 
mortgages are governed.” Horn v. 
Pe iio 91 W. Va. 73, 76, 112 SE 
239, ; 


oo New York v. Colgate, 12 N. Y. 
140. 
{a] Reason for rule. — ‘‘And 


finally, if the lien continued, and it 
has not as I think been discharged, 
it was in the nature of a judgment. 
The assessment and its confirmation 
were judicial acts, and the statute 
makes the sum thus found a lien 
upon the premises assessed, when the 
report is filed. The analogy is cer- 
tainly strong between the two; and 
as the legislature have not fixed the 
time when this incumbrance shall 
cease to bind the lands charged, it 
will work no injustice to the appel- 
jant, who has continued to be and is 
now the owner of the premises, to 
apply the limitation prescribed by the 
law to judgments to this lien also.” 
New York v. Colgate, 12 N. Y. 140, 


Deming, (Mo. 
Shepherd, 


at a8. 


Springfield v. 
A) 252 Sw 91;' Koch v. 
(Mo. A.) 193 SW 601. 

{a] Sewer liens.—In the absence 
of limitations provided in the special 
statute relating to the enforcement 
of sewer liens, the provisions as to 
limitations in the statutes providing 
for the enforcement of assessment 
liens generally apply. Springfield v. 
Deming, (Mo. A.), 252 SW 91; Koch 
v. Shepherd, (Mo: A.) 193 SW 601. 

[b] The five-year limitation for 
liability to pay for street improve- 
ments, provided by St. (1903) § 2515, 
applies to the collection thereof by 
distraint, authorized by the act of 
April 19, 1890 (2 Acts [1889-1890] p 
899 c 902) as well'as to the suit to 
enforce liens authorized by the act of 
March 19, 1894 (Acts [1894] p 260 ¢ 


100). Lexington v. Crosthwait, 78 
SW 1130, 25 KyL 1898. 

* 95. Fisk v. Keokuk, 144 Iowa 187, 
122 NW 896. 


96. State v. Seattle, 138 Wash. 
449, 244 P 688. 

97. Kansas City v. Field, 285 Mo. 
253, 226 SW 27. , 

98. Kansas City v. Field, supra 
(holding that equity will not enforce 
the payment of an assessment where 
a part of the installments have, been 


on the judgment is barred by the 
statute of limitations, nor will equity 
grant relief in such a case merely be- 
eause other installments have not 
been reduced to judgment and are 
still unpaid). : 

99. Bowman v. Colfax, 17 Wash. 
344, 49 P 551. , 

[a] Extension applicable to re- 
assessment.—Where an original as- 
sessment for a street improvement 
was confirmed at a time when the 
statute of limitations against an ac- 
tion to enforce the assessment was 
two years, and before the expiration 
thereof an act was passed providing 
a ten-year limitation, the latter stat- 
ute applied to proceedings to enforce 
a reassessment for the cost of the 
improvement for which such original 
assessment was made. .Young v. Ta- 
coma, 31 Wash. 153, 71 P 742. 

1. Ballard v. West Coast Impr. 
Co., 15 Wash, 572, 46 P 1055. 

[a] By city de facto and de jure.— 
A complaint, filed in August, 1894, 
by a city to foreclose street assess- 
ment liens, stated that plaintiff was, 
and had. been during all the times 
thereafter mentioned in the com- 
plaint, a municipal corporation, and 
then alleged that the assessments be- 
came delinquent in August, 1891. . It 
was admitted on the trial that. the 
city had been incorporated under the 
act of Febr. 2, 1888, and had beén 
thereafter reincorporated under the 
act of March 27, 1890, both of which 
acts have been declared unconstitu- 
tional, but that the city had again 
been reincorporated under the act of 
March 9, 1893, which legalized incor- 
porations under the act of March 27, 
1890. The city could not set up, in 
order to avoid the bar of the two- 
year statute of limitations, that the 
cause of action did not in reality ac- 
crue until the passage of the validat- 
ing act of March 9, 1903. Ballard v. 
West Coast Impr. Co., 15 Wash. 572, 
46 P 1055. 

2. See cases infra notes 5-7. 

3. Barden v. Duluth, 28 Fed. 14; 
Williams v. Bergin, 116 Cal. 56, 47 P 
877; Reynolds v. Green, 27 Oh. St, 
416; Seattle v. O’Connell, 16 Wash. 
625, 48 P 412. 

4, Kraut v. Dayton, 97 SW 1101, 
30 KyL 191. 

5. Beaumont v. Russell, 51 Tex. 
Civ. A. 351, 112 Sw 950. 

6. Galveston v. New York Guar- 
anty, etc., Co., 107 Fed. 325, 46 CCA 
319 [certiorari den 183 U. S. 695 mem, 
22 SCt 932 mem, 46 L. ed. 394 mem]; 
Texas Bitulithic Co. v. Henry, (Tex. 


Colfax, 17 Wash. 344, 49 P 551. 

[a] Acceptance of improvement.— 
A cause of action against a city 
street railroad company on a special 
assessment for a street improvement 
accrued, within the meaning of the 
statute of limitations, when the im- 
provement was completed and ac- 
cepted by the city council, as the city 
charter expressly provided that as- 
sessment for such improvements 
should become due at that time. 
Galveston v. New York Guaranty 
Trust Co., 107 Fed. 325, 46 CCA 319; 
Bowman y. Colfax, 17 Wash. 344, 49 
Propl: 

7. Bowman v. Colfax, supra: State- 
v. Ballard, 16 Wash. 418, 47 P 970. 

[a] Under invalid and legalizine 
acts.—No right of action existed in 
a city or town to enforce local assess- 
ments levied under the invalid act of 
March 27, 1890, until the taking 
effect, on June 7, 1893, of the legal- 
izing act of March 9, 1898; hence the 
statutory period of limitation of two 
years had not expired at the time of 
the taking effect of the act of March 
20, 1895, extending such period to ten 
years, which was passed with an 
emergency clause, and the extension 
applied to all such actions, State v. 
Ballard, 16 Wash. 418, 47 P 970. 

8. Himmelman vy. Carpentier, 47 
Cal. 42; Dougherty v. Henarie, 47 Cal. 
9; Randolph v. Bayue, 44 Cal, 366; 
Granite Bituminous Pay, Co. v. Park- 
view Realty, etc., Co., 168 Mo. A. 
495, 151 SW 486. 

9. Shaw v. Waldron, 55 Wash. 271, 
104 P 272, 28 LRANS 785. 

10. Bonte v. Taylor, 24 Oh. St. 628. 

[a] What. constitutes commence- 
ment of action.—The provision in 64 
Oh. L. p 75, limiting the lien of an 
assessment for certain improvements 
to two years, unless ‘‘a proper action” 
to enforce the lien is brought within 
that period, should be construed not 
to imply an action wherein the owner 
of the premises was not made a party 
or served with process until the two ~ 
years had expired. Bonte v. Taylor, 
24 Oh, St. 628. 

ll. Parker-Washington Co. v. 
Kemper Inv. Co., 148 Mo. A. 244, 128 
ye 271; St. Joseph v. Baker, 86 Mo. 

weds 

12.. Page v. W. W. Chase Co,, 145 
Cal. 578, 79 P 278, 

[a] Continuance of lien.—Under 
an act providing that the lien of a 
street improvement assessment shall 
continue two years, the commence- 
ment of an action to foreclose within 
two years does not continue the lien 
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the action ‘after the expiration of the statutory 
period allowed for action on tax bills is not saved 
by its being brought within the time allowed for 
starting a new action after dismissal of a former 
suit.2% 

[§ 3498] (e) Suspension of Running of the Stat- 
ute. The running of the statute of limitations is 
not suspended by subsequent legislation changing 
the boundaries and powers of the municipality." 

[§ 3499] (f) New Promise, Acknowledgment, and 
Part Payment.'° A promise by the landowner to 
pay an assessment is an assumption of personal lia- 
bility on the debt, and not an extension of time for 
the lien.14® Where money is set apart from the pro- 
ceeds of a trustees’ sale for the payment of assess- 
ments, should they be judicially held valid, the trus- 
tees cannot assert the bar of a statute of limitations 
as against a proceeding to collect the assessment.** 

Installments. Where the landowner requests the 
privilege of paying an assessment in. installments 
over a period extending beyond the limitation pe- 
riod, according to an optional plan provided by 
statute, he cannot then set up the statute of limita- 
tions as a bar to an action for an installment due 
after the limitation period.t® But if the landowner 
makes no request and is not estopped from denying 
the making of such request, the mere adoption hy 
the city of the installment plan will not operate to 
extend the statutory limitation period.’® If, on the 
other hand, he fails to object to the city’s assump- 


after the expiration of two years as 
against a purchaser of the property 
not a party to the foreclosure action. 
Page v. W...W. Chase Co., 145 Cal. 
Procedure. 
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tion in one complaint, and it ‘may be 
conceded that such_ practice 
pressly authorized by subdivision 8 
of section 427 of the Code of Civil 


tion that such a request has been made, and pays 


| a number of such installments, he is estopped from 
setting up the statute as a bar to actions for later 


installments.?° 

[§ 3500] (4) Joinder or Splitting of Causes of 
Action. The holder of assessment liens has a sepa- 
rate cause of action and may sue separately to fore- 
close them as to each lot separately assessed under 
a single contract, although defendant owned two 
or more lots.24_ The holder may also unite causes 
of action for their foreclosure as to two or more 
lots owned by the same person or persons separately 
assessed under a single contract.?? 

[§ 3501] (5) Conditions Precedent.?* Conditions 
precedent to action imposed by statute must be com- 
plied with,?* as, for example, the giving of notice”® 
or the issuance of a tax bill.2® When the proceed- 
ing is under a specific statute, conditions imposed 
with regard to proceedings under other statutes 
need not be complied with.?’ A statute providing 
that notice of the beginning of the suit shall be 
given within a certain time thereafter does not make 
the subsequent notice a condition to the right to 
maintain the suit.?® 

[§ 3502] (6) Defenses*°—(a) In General. As a 
general rule, the property owner cannot urge, in de- 
fense to an action to enforce an assessment, matters 
of objection which were available to him prior to 
the confirmation of the assessment,®° or by way of 


iy p ie veeae, Me ar v. McGilli- 
cuddy, nd. A. 26, 47 NE 397, 4 
NE 1042. Oris: 

[b] A statute regulating the en- 


is ex- 


x 
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578, 79) Ps 278. 

13. Macon v. Sparrow, 197 Mo. A. 
654, 198 SW 1136. 

14. Barden v. Duluth, 28 Fed. 14. 

15. Adoption of installment plan 
generally see infra notes 18—20. 

16, Adkins v. Case, 81 Mo, A, 104. 

17. Gould v. Baltimore, 58 Md, 46. 

18. Fruin v. Meredith, 145 Mo. A. 
586, 122 SW 1107. 

19. Lexington v. Woolfolk, 138 Ky. 
892, 128 SW 104; Lexington v. Cros- 
thwait, 78 SW 1130, 25 KyL 1898. 

20. Lexington v. Bowman, 119 Ky. 
840, 84 SW 1161, 27 KyL 286, 85 SW 
1191, 27 KyL 651. 

21. Realty Constr., etc., Co. v. San 
Joaquin County Super, Ct., 165 Cal. 
5438, 546, 132 P 1048. 

“Tt has never been doubted that, 
under such circumstances as here 
appear, there is a separate cause of 
action as to each lot of land sepa- 
rately assessed under a single con- 
tract and assessment, notwithstand- 
ing that the same person may own 
two or more of such lots. We do not 
understand that it is claimed by 
petitioners that there is not a sepa- 
rate cause of action as to each lot. 
There is no personal liability on the 
part of any owner of the land by 
reason of the assessment, but simply 
a separate lien on each lot of land 
for the particular amount assessed 
thereon, and no lot is liable for any 
part of the assessment on any other 
lot, even though the same person is 
the owner of both lots. The utmost 
that has been held in any of the cases 
eited is that the different causes of 
action may be united in the same 
complaint, where the different liens 
are created by a single assessment; 
the court in each case recognizing 
that there was a separate cause of 
action as to each lot. (See Hughes v. 
Alsip, 112: Cal. 587, 44 P 1027; Mc- 
Caleb v. Dreyfus, 156 Cal. 204, 210, 
103 P 924; Barber Asphalt Pav. Co. 
wv. Crist, (2h Cal A, 1,74802Pid3b-); : Tt 
is settled by the cases cited that a 
plaintff may unite such causes of ac- 


But the fact that a plain- 
tiff is simply authorized to unite dif- 
ferent causes of action in a Single 
complaint, does not require him to do 
so. The right of joinder is a right 
that he may exercise at his option, 
and a defendant has no legal ground 
of complaint if the plaintiff brings a 
separate action as to each cause of 
action.”’ Realty Constr., etc.,. Co. v. 
San Joaquin County Super. Ct., supra. 

22, Barber Asphalt Pav. Co. v. 
Crist, 21° Gal) Al ad L380) -P435; 

23. Actions to: enforce personal 
liability see infra §§ 3586-3593. 

Demand of payment in general see 
supra § 3460. 

24. See cases infra this section. 

25. Peo. v. Reay, 52 Cal. 423; Ross 
v. Van Natta, 164 Ind, 557, 74 NE 
10; Schaefer v. Hines, 56 Ind. A. 17, 
102 NE 888; Gubbins v. Harrington, 
48 Ind. A. 488, 96 NE 31; Security 
vee Trust Co. v. Donnell, 81 Mo. A. 

47, 

[a] Manner of giving notice.—A 
failure to file notice of sult on a spe- 
cial tax bill with the city treasurer, 
as was required by charter at the 
time the suit was brought, instead of 
with the board of public works, as 
was required at the time the tax bill 
was issued, is fatal to plaintiff's case. 
Security Sav, Trust Co. v. Donnell, 1 


Mo, A. 571 
‘Shepherd, (Mo. A.) 


26. Koch v. 
198 SW 601. 

27. Bozarth v. McGillicuddy, 19 
Ind. A, 26, 47 NE 3897, 48 NE 1042; 
Everett v. Morgan, 133 Wash. .225, 
2838 P 317, 237 P 508. 

[a] Collection by foreclosure.— 
Rev. St. (1894) § 4294, providing that 
assessments for street improvements 
may be collected according to the 
provisions of § 4298, or by foreclo~ 
sure as a mortgage is foreclosed, does 
not require a contractor who has 
elected to proceed by foreclosure to 
file an affidavit for a precept to col- 
lect Such assessments; nor does it 
require’ the issue of any bonds or 
certificates for, or on account of, such 


forcement of general taxes does not 
apply to actions brought under an 
assessment statute. Everett v. Mor- 
gan, 133 Wash, 225, 233 P 317, 2837 P 


[c] Action by city against county. 
—In an action by a city to enforce 
an assessment lien on county prop- 
erty, it is not necessary that the city 
should tender to the county payment 
of county - taxes, such condition, ap- 
pearing in the general tax statute, 
net Fae ge a oe Everett v. 

organ, ash. 22 23 
237 P 508. Pilgieates 3. 
r a 3 Moen Ate rs Constr. Co. v. 

emple ace ealt Cog > 200 . 
450, 193 SW 543: y ast 

[a] Notice.—A failure to file a 
notice within the statutory period 
after a commencement of the action 
does not affect plaintiff's right to 
judgment, it appearing that notice 
was filed before the suit was com- 
menced and before the expiration of 
the time. fixed for the lapse of the 
lien of the. tax bills. Bambrick 
Bros. Constr. Co. v. Semple Place 
Realty Co., 270 Mo. 450, 193 SW 543. 

29. Defects and irregularities 
available in affidavit of defense see 
infra §§ 3549-3551. 

30. Ill.—Peo. v. Glick, 282 Ill. 198, 
118 NE 466; Peo. v, Walleck, 254 Tll. 
Py oe NS 249, 

nd.—Thompson y, Mitchell 5 
A. 258, 100, NE 20. ease: 

inn.—State v. Dakota Coun 
Dist., Ct, 113° Minn, 312, 129 ww ae 

Mo.—Fellows vy. Dorsey, 171 Mo. A. 

a) Bee a 995. , 
. Y.—Glens Falls v. McMullen, 62 
Mise. 134, 116 NYS 49. ay 
4 ——Haggart v: Alton, 38°78, 5 
ae 162 PR 158. Braet 
ash.—Chehalis v. Cory, 54 4 
190, 102 P 1027, 104 P 768) 

[a] Award of contract.—Irregu- 
larities in the awarding of a contract 
are not grounds for objection in pro- 
ceedings for the enforcement of the 
assessment under a statute provid- 
ing that “no objections shall be in- 
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appeal from sueh confirmation,?! or by other. pro- 
ceedings for the review of the assessment;*2 nor | 
ean defendant urge objections by which he has not | 
Under the rule that defenses 
cannot be urged which should have been taken by | 
way of objection to the confirmation of the assess- 


‘been prejudiced.** 


ment or on appeal therefrom,** it 
property owner cannot assert that 


not been benefited,*> that the improvement con- 
‘structed was not necessary, or that the assessment 
has not been properly apportioned.** 
ever, the property owner is given by ordinance a 
right to question the necessity and benefit of the 
‘improvement before the city commission naming it 
-and, when overruled, to appeal to the court, he has a 
right to rely on such objections in any action 
to enforce the assessment brought against him pend- 
In some jurisdictions, by statute, 


ing the appeal.*® 
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is held that the 
his property has 


Where, how- 


a landowner may contest the amount of his assess- 


terposed or sustained in relation to 
any -of the proceedings prior to the 
confirmation of the assessment, ex- 
cept that the council had no author- 
ity to order the said improvement,” 
the awarding of the contract not in- 
volving the authority to order the 
improvement. State Vv. Dakota 
County Dist. Ct., 113 Minn. 312, 129 
NW 585. : 

[b] Method of laying assessment, 
—In view of Sewerage Act § 25, a 
property owner cannot, in an action 
to foreclose a lien claimed under as- 
sessment. certificate for sewer bene- 
fits, make objection that, as the 
sewerage installed was less/than the 
entire district, assessments should 
have been made at a uniform rate per 
front foot instead of at a uniform 
rate within each assessment subdis- 
trict. Haggart v. Alton, 38 S. D. 527, 
162 NW 158. 

Estoppel to assert defects and ob- 
jections in general see supra §§ 3159— 
eles * 

31. Petaluma Paving Co. v. Sing- 
ley, 136 Cal: 616, 69 P 426; Buckman 
Vv. Landers, 111 Cal.,347,43 P 1125; 
Shepard v. McNeil, 38 Cal. 72; Nolan 
v. Reese, 32 Cal. 484; Beaudry vy. 
Valdez, 32 Cal. 269; Beckett v. Morse, 
“Cal, A, 228,:°387 -P’'408+ Auburn 'v. 
Paul, 84 Me. 212, 24 A 817; Rock 
County v.:-MeDowell, 157 Minn. 296, 
196 NW 178. 

[a] Pendency of an appeal unde- 
termined may be ground for a stay. 
Rock County v. McDowell, 157 Minn. 
296, 196 NW 178, : 

32. Glens Falls v. McMullen, 62 
Mise. 134, 116 NYS 49. 

33. Cal.—Duncan v.. Ramish, 142 
Cal. 686, 76 P 661; Wells v. Wood, 
114 Cal; 255, 46 P96; Diggins v. Hart- 
shorne, 108 Cal, 154, 41 P 283; Perine 
v. Forbush; 97 Cal. 205, 32 P 226; Wil- 


“liams v. Savings, etc., Soc., 97 Cal. 
122, 31 P.908. | 
Ky.— Levi v. Coyne, 57 SW 790, 22 
KyL 493. 5 
Minn.—State v. -Dakota County 


Dist, Ct., 113° Minn, 312, 129 NW 585. 
Nebr.—State v. Several Parcels of 
Land, 78 Nebr. 225, 110 NW 753. 
Oh.—Toledo v. Barnes, 2 OhS&CP 
591, 1 OHNP 188. ; 
Pa.—Swain v. Philadelphia, 10 Pa. 
Cas, 161,.13 A545. 
Tex.—Galveston v. Heard, 54 Tex. 


420. 

[a]. Exemption of adjoining prop- 
erty.,—It is no defense that the con- 
tract for the work: contained a pro- 
vision that there should be no assess- 
ment on the adjoining property for 
improving that part of the street 
occupied by. a street railway com- 
pany, but that. the company should 
pay therefor. Perine- v. Forbush, 97 
Cal. 805,532 P 226. . 

{b] Contractor’s compliance -with 
lahor requirements.—In_an action by 
the ‘contractor to: foreclose ‘a: street 


“assessment for “sewer building,~ the 
fact that’. the laborers “worked: .ten- 


hours per day, where the contract 
provided that eight hours should be 
a legal day’s work for the employees, 
cannot be taken advantage of by de- 
fendants, it being no concern of 
theirs on what terms such laborers 


worked. Williams v. Savings, etc., 
Soc:, WieCal 122, 31. P 908, 
[ec] Payment of improvement 


bonds.—An abutting lot owner can- 
not resist a suit to recover an assess- 
ment for a street improvement on 
the ground that the city has not paid 
the principal or provided for pay- 
ment of the interest on its bonds for 
the cost of the improvement,. where 
the city proposes to receive. such 
bonds and coupons at par in payment: 


ppererer Galveston v. Heard, 54 Tex. 
[a] Failure to record. contract.— 


The failure of an officer to cause the 
contract to be recorded will not affect 
the right of the contractor. to en- 
force an assessment. Wells v. Wood, 
114 Cal. 255, 46 P 96; Diggins. v. 
Hartshorne, 108 .Cal. 154, 41 P 283. 

[e] Waiver by others.—One whose 
property is not taken or damaged by 
a street improvement cannot defeat 
a special assessment for. benefits ac- 
cruing to his property on the ground 
that others whose property has been 
damaged have waived their rights to 
compensation in money and have ac- 
cepted something else in lieu there- 
of. State-v. Several Parcels of Land, 
78 Nebr. 225, 110 NW 753: 

34. See supra text and notes 30— 


35. Wyandotte County v. Haskell, 
97 Kan, 304, 154 P 1029; Moberly v. 
Hogan, 131 Mo. 19, 32 SW 1014; St. 
Louis v. Ranken, 96 Mo. 497, 9 SW 
910; Mexico v. Lakenan, 129 Mo, A. 
180, 108 SW 141;:Heman v. Ring, 85 
Mo. A. 281; City v. McDermott, 5 Oh. 
Dec. (Reprint) 494, 6 AmLRec 285; 
Herman v. Columbus, 3 OhNPNS 216, 
See Granite Bituminous Pav. Co. v. 
Fleming, 251 Mo. 210, 158 SW 4 
(holding on demurrer that the facts 
alleged in the answer do not show 
that the land was not benefited by 
the improvement). 

36. Crawfordsville Music Hall 
Assoe, v, Clements, (Ind. A.) 38 NE 
226; Purdy v. Drake, 32 SW 939, 17 
KyL 819; Heman v. Franklin, 99 Mo, 
A. 346, 783 SW 314; Mt. Joy Borough 
Vv. Harrisbure, etc,  RaCony Li Bai 
Dist. 765, 19 LancLRev 217. Contra 
Corrigan v, Gage, 68 Mo. 541. 

Discretion of municipality as to 
Sopponead of improvement see supra § 
2335. 

37. ‘McGinn v. Van Ness, 40 Cal, 
A, 600, 181 P. 70,183’ PB 950; Walsh 
v. Sims, 65 Oh, St. 211, 62 NE 120; 
Chester v. Bullock, 187.Pa. 544, 41 
A 452; Chester v. Cavanaugh, 8 Del, 
Go. ‘((Pa.) 453; Haggart v. Alton, 38 
S. D, 527, 162 NW 158. 
’ 38. Rudolph S. Blome Co, v. Herd, 
(Tex: Civ. A.) 185 SW 53. - 


1... 39,;:..Marion..Bond -Co,. v... Johnson, | 
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ment upon the question of special, benefits in an 
action to enforce it, provided he has not signed a 
waiver or exercised or claimed the option. to pay 
in installments.*° 
urged by a grantor of land subject to an assess- 
ment lien are not available to a grantee who has 
assumed payment of the assessment. as part of the 
purchase price.?° 

[§ 3503] (b) Jurisdictional Defects. 
rule is that the property owner is not at-any time 
debarred from asserting jurisdictional defects,*! as, 
for example, that the city was without power,*? that 
the assessment was made in a manner not author- 
ized by statute,** that the work was done without 
a contract,** that the contract had been let in vio- 
lation of the terms of the statute requiring com- 
petitive bidding,*® that the completed improvement 
was in excess of that authorized,*® or other matters 


Defenses which might have been 


The general 


29 Ind. A. 294, 64 NE 626. : 

40. Herman v. Columbus, 3 
PNS 216. 

41. City Securities Co.. v. Harvey, 
176 Cal. 682, 169 P 380; California 
Impr. Co. v. Moran, 128 Cal. 373, 60 
P 969; Barber Asphalt.:Pav. Co. v. 
O’Brien, 128 Mo, A. 267, 107 SW 25. 

[a] A statute limiting the time 
for making all objections to the as- 
sessment, construed to include juris- 
dictional objections, is. unconstitu- 
tional. Curtice v. Schmidt, 202 Mo. 
708, 101 SW.61, 10 AnnCas 702; Bar- 
ber Asphalt Pay, Co. v..Munn, 185 Mo. 
552, 83 SW 1062; Barber Asphalt Pav. 
Co. v. Ridge, 169 Mo. 376, 386, 68 SW 
1043 (“In attempting to deprive an 


OhN 


-abutting property-owner of his right 


to plead a lawful defense to a suit to 
enforce the lien of a taxbill against 
his property because he had not filed 
a written statement of his defenses 
before the board of public, improve- 
ments within sixty days after said 
taxbill was issued, the framers of the 
charter, and the people, who adopted 
it, transgressed the lines marked out 
for them in the organic law of the 
State. It was an assumption by mu- 
nicipal action of the power to deprive 
the citizen and property-holder of his 
constitutional right of making his 
defense in a court of justice when 
summoned to-do so and require him 
to take active steps to protect his 
property against an adverse and in 
this case an illegal. claim before he 
was sued thereon’’), See State v. 
Smith, 177 Mo. 69, 75 SW 625 (hold- 
ing that a statute fixing a time limit 
for all. objections should be _ con- 
strued as including jurisdictional ob- 
jections and as raising therefore a 
constitutional question, and _ that 
mandamus to the Kansas City court 
of appeals to certify the record to 
the supreme court should be granted). 

42. New Haven vy. Fair Haven, 
ete., R. Co., 38 Conn. 422, 9 AmR 399: 
Chillicothe v. Henry, 186 Mo, A. 468, 
118 SW 486; Heman y. Ring, 85 Mo. 
A, 281. 

43. City Securities Co. v. Harvey, 
176 Cal? 682, 169 P 380;,.Pacific, Pav. 
Co. v. Verso, 12 Cal. A. 362, 107 P 


590. y < 
44. Schmidt v: Yoakum, 39 Cal. A. 
790, 178 P 3818; Schmidt v.* Santa 


Monica Commercial Co., 39 Cal, A. 85, 
L78 P 315. 

45. Maryville v. Lippman, 151 Mo. 
A, 447, 132 SW _ 47, 

46. Pacific Pav. Co. v... Verso, 12 
@al, > Av. 3625100") Pi, 590 sa Redde xy. 
Walker, 8 Ky. Op. 335. 

[a] Width of street.—Where a 
city ordinance and the improvement 
contract under it provide for the im- 
provement of a carriageway twenty- 
six feet wide, and the contractor con- 
structs such improvement thirty-four 
feet wide, the,city.. cannot compel the 
abutting property owners to pay, for 
such..improvement,....Redd_v,.. Walker, 
8 Ky... Op. 835.0% Met get 


RR 
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rendering the assessment wholly void.47 However, 
by statute in some jurisdictions, objections to the 
validity of the contract for improvement cannot be 
questioned except in injunction proceedings.** In 
urging a jurisdictional question, the record of the 
council showing the performance of jurisdictional 
conditions may be disputed where it has not been 
made conclusive by statute.*® An alleged illegality 


in the incorporation of the city,>° or informality: 


in the election of its officers,*! or forfeiture of their 
right to hold office,®? is not a defense. 

[§ 3504] (c) Fraud and Collusion. The general 
rule precluding the assertion of defects and irregu- 
larities antecedent to the confirmation of the assess- 
ment®? does not apply to preclude the assertion of 
fraud or collusion in the passage of the ordinance 
for the improvement,** or in the making of the con- 
tract for the improvement.°® Fraud in the doing 
of the work which may be availed of by appeal to 
the municipal council cannot, in the absence of fraud 
upon the part of the council or of its members in the 
hearing of such appeal, be availed of as a defense 
to an action on the assessment.°® Fraud in laying 
out an improvement district is no defense, unless 
known to the contractor who does the work.’ A 


47. Ind.—Coddington v. Nees, 72 59. 
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Cal.—Moffitt v. 


fraudulent agreement between the contractor and 
the owners of other property affected by the im- 
provement cannot be availed of.5* 

[§ 3505] (d) Defects and Irregularities. In gen- 
eral the enforcement of an assessment eannot be 
defended against because of defects and irregulari- 
ties which do not go to the jurisdiction of the city 
to make the assessment,"® as, for example, defects 
in the bond furnished by the contractor ;*° incor- 


rect estimates of the cost of the work;* irregulari-. 


ties in the delegation by the council to subordinate 
officers or boards of matters connected with the 
work ;° irregularities in the registration of a foreign 
corporation contracting to do the work;®* irregu- 
larities in the assessment not affecting its valid- 
ity;** failure to allow for damages to defendant’s 
property caused by the making of the improve- 
ment;®* delay in completing the improvement;*¢ 
change of plan,®? or substitution of contractors in 
the execution of the work;%* incomplete®® or defec- 
tive performance of the contract where the work 
has been accepted by the city,’ or- where the com- 
pleted work is not essentially different from that 
contracted for,“+ and there is no evidence of fraud‘? 
or mistake,’* although in some jurisdictions, under 


Jordan, 127|]SW 396, 652, 23 KyL 1335 [foll Bar- 


[§§ 3503-3505. 


Ind, A. 141, 125 NE 657. 

Ilowa.—Carter v. Cemansky, 126 
Iowa 506, 102 NW 438. 

Mo.—St. Louis y. Brinckwirth, 204 
Mo. 280, 102 SW 1091. 

N. Y.—Chase v. Chase, 95 N. Y. 373. 

Ont.—Stephen Tp. v. McGillivray 
Tp., 18 Ont. A. 516. 

48. _Webster v. Independent. Con- 
str. Co., 80 Ind. A. 499, 139 NE 150. 

49. Barber Asphalt Pav. Co. v. 
O’Brien, 128 Mo. A. 267, 282, 107 SW 
25; Sedalia v. Scott, 104 Mo. A, 595, 
78 SW 276; Knopfi v. Gilsonite Roof- 
ing, etc., Co., 92 Mo. A. 279. 

“In proceedings where the powers 
of sovereignty are employed to divest 
the citizen of his private property 
for public uses or to levy assess- 
ments against his property, with or 
without his consent, to pay for pub- 
lic improvements, the principle is 
well settled, and is most fair and 
just, that he should be permitted to 
defend his property against unwar- 
ranted and unlawful assaults made 
under the guise of law by showing 
that jurisdictional conditigns, the 
performance of which by law are 
made prerequisite to his divestiture, 
in fact, have not been met. He may 
dispute the record of the council 
where it has not been made conclu- 


sive by statute.”’ Barber Asphalt 
Pav. Co. v. O’Brien, supra. 
50. Willard v. Albertson, 23 Ind, 


A. 164, 53 NE 1077, 54 NE 403. 

51. Daly v. Gubbins, 170 Ind, 105, 
82 NE 659. 

52. Ball v. George M. Eady Co., 
193 Ky. 8138, 287 SW 670. 

53. See infra § 3505. 

54, Heman y. Ring, 85 Mo, A, 231. 

55. Swan vy. Indianola, 142 Iowa 
731, 121 SW 547 (fraud not proved); 
Cincinnati v. Kemper, 9 Oh. Dec. 
(Reprint) 742, 17 CincLBul 116. 

56. Rogers Bros’. Co. v. Beck, 43 
Cal. A, 110, 184 P 515. 

{a] Unfairness or fraud.—In an 
action to foreclose a street assess- 
ment lien, unfairness or fraud relat- 
ing solely to the progress of the work 
is no defense, such matters being 
subject to correction by ‘appeal to the 
city council, whose decision is con- 
elusive on parties entitled to take 
such appeal. Rogers Bros. Co, v. 
Beck, 43 Cal. A, 110, 184 P 515. 

57. Mullins v.' Mt. St, Mary’s 
Cemetery Assoc., 259 Mo. 142, 168 
SW 685. Gi 

58. Himmelmann ‘v. Hoadley, 44 
Cal. 213, i 


Cal. 622, 60 P 178; Hornung Vv. Mc- 
Carthy, 126 Cal, 1%, 58 P 303; Him- 
meimann v. Hoadley, 44 Cal. 276 [foll 
Smith y. Cofran, 34 Cal, 310; Nolan y. 
Reese, 32 Cal. 484; Hmery vy. Brad- 
ford, 29 Cal. 75]; Rogers Bros. Co. v. 
Beck, 43 Cal, A. 110, 184 P 515; Mc- 
Ginn v. Van Ness, 40 Cal. A. 600, 181 
P70, 118385 P 79509 Blind iv, Peters;/ 3 
Cal. A; 235, 84 P 995. 

Ill.—Peo. v. Omen, 290 Ill. 59, 124 


NE 860. 

Ind.—Millikan v. Crail, 177 Ind. 
426, 98 NE 291; Thompson v. Mit- 
chell, 54 Ind. A. 258, 100 NE 20; 


Lewis v. Albertson, 23 Ind. A. 147, 
53 NE 1071; Dugger v. Hicks, 11 Ind. 
A. 374, 36 NE 1085. 

Iowa.—Des Moines v. Casady, 21 
Iowa 570. 

Ky.—Woodward v. Collett, 48 SW 
164, 20 KyL 1066. 

Miss.—Jackson v. Mims, 128 Miss. 
78, 85 S 124, 

Mo.—Smith vy. Tobener, 32 Mo, A. 
601; Grimm v. Shickle, 4 Mo. A. 586. 

Pa.—Chester v. Bullock, 187 Pa. 
544, 41 A 452, 

Wash.—Collins’ v. Ellensburg, 68 
Wash, 212, 122 P 1010. 

See Hutcheson v. Storrie, (Tex. Civ, 
A.) 48 SW 785 [rev on other grounds 
92 -Tex. 685, 51 SW 848, 71 AmSR 
884, 45 LRA 289] (holding that a 
charter conferring power on the 
courts to determine the rights of a 
contractor against a property owner, 
under a city contract, when his claim 
is resisted on the ground of proceed- 
ings of the city council which are de- 
fective, although not necessarily in- 
valid, does not authorize an assump- 
tion by the courts of legislative or 
executive functions). } 

[a] Void assessment.—A statute 
permitting recovery, notwithstanding 
irregularities in the assessment pro- 
ceedings, does not apply to cases 
where there has been no assessment. 
Vancouver v. Wintler, 8 Wash. 378, 
36 P 278, 685. : 

60. Ransome-Crummey Co. v. 
Bennett, 177 Cal. 560,171 P 304. 


61. Chehalis v. Cory, 54 Wash. 
190, 102 P 1027, 104 P 768. 
62. Noland v, Mildenberger, 123 


Ky. 660, 97 SW 24, 29 KyL 1179. 

63. Allentown v. Ackerman, 37 Pa. 
Super. 363. 

64. Beckett v. Morse, 4 Cal. A, 228, 
87 P 408. ; 

65. Thompson vy. Mitchell, 54 Ind: 
A. 258, 100 NE 20; Louisville Steam 
Forge Co. v. Mehler, 112 Ky. 438, 64 


field v. Gleason, 111 Ky. 491, 63 SW 
964, 23 KyL 128]. 

66. Levi v. Coyne, 567 SW 790, 22 
KyL 493; Cincinnati Bldg., etc., Co. 
v. Cincinnati, 10 Oh. Cir. Ct. N. S. 31, 
80, Oh. Cir, Ct. 501. 

[a] Failure to complete work in 
time.—Where the contract required 
the work to be completed within one 
month after the approval of the con- 
tract, “or within such time. there- 
after as shall be directed or allowed,” 
it constitutes no defense to the as- 
sessment that the work was not com- 
pleted within one month, the city 
authorities having waived the failure 
to complete the work within that 


time. Levi v. Coyne, 57 SW 790, 22 
KyL 493. 
67. Bayes v. Paintsville, 166 Ky. 


679, 179 SW 623, LRA1I916B 1027; 
Commerce Trust. Co. vy. Keck, 283 
Mo, 209, 223 SW 1057. 

68. Nell v. Power, 107 SW 694, 32 
KyL 952; Gibson vy. O’Brien, 6 SW 
28, 9 KyL 639. 

69. Middlesborough Town, etc., 
Co. v.. Knoll, 55 SW 205, 21 KyL 1399. 

70. Dawson v. Hipskind, 173 Ind. 
216, 89 NE 863; Darnell v. Keller, 18 
Ind. A. 108, 45 NE 676; Nevin v. 
Roach, 86 Ky, 492, 5 SW 546, 9 KyL 
819; Jackson v. Mims, 123 Miss. 78, 
85 S 124; Jackson v. Buckley, 123 
Miss. 56, 85 S 122; Wilma vy, Carney, 9 
Wash, 466, 37 P 707. 


71. Haisch v. Seattle, 10 Wash. 


435, 38 P 1131; Werninger v. Stephen-: 


son, 82 W. Va. 367, 374, 95 SH 10385, 
“In the absence of proof of fraud 
or bad faith, or such a radical and 
manifest departure of the work done 
from that ordered and contracted for, 
as makes it substantially an improve- 


ment different in general character - 


from the one contemplated, one not 
ordered nor contracted for, accept- 
ance of the work by the city or other 
public corporation for which it is 
done, is held by the great weight of 
authority, to be final and conclusive.” 

Werninger v. Stephenson, supra. ° 

ve Shir aclu aa : 

5 etter v. en, 54 SW 174, 
KyL 1122, is a 
[a] Improvement other than that 
authorized.—Ky. St. § 3453 (part of 
charter of cities of the third class), 
providing that, in an action to en- 
foree a lien for, the cost of a street 
improvement, “the defendant. shall 
not be allowed to make the defense 
that the work was not done according 
to contract,” does not preclude the 


 - woe iw @wgOeK——— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


505-3507] 


specific statutory provisions,’ defective perform- 
ance may be shown in reduction of the amount re- 
coverable on a tax bill."> By express provisions 
of the statutes in some jurisdictions proceedings to 
enforce the lien and recovery will be permitted 
to the extent of the proper proportion of the valué 
of the work or material which would be chargeable 
against the premises, notwithstanding any informali- 
ties, irregularities, or defects in any of the pro- 
ceedings.”¢ 

[§ 3506] (e) Other Particular Defenses.” A de- 
nial that an assessment was made is a good de- 
fense.7* A mistake or error in the amount of the 
bill may under some statutes be urged as a defense.’® 
Payment of the assessment is a defense.8® The al- 
lowance of a discount is a defense pro tanto, if 
made after the work is done, and not in pursuance 
of a previous understanding that might have unduly 
influenced those interested in the work.®! Even 
where the charter or statute prohibits the allow- 
ance of rebates by contractors,®* a remission of an 
amount in settlement may be set up as a defense 
pro tanto.8* Delay of plaintiff in pursuing his 
remedy is not a defense,®* especially where the im- 
provement was made on defendant’s petition, no 
objection had been made to the work, and benefits 
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had been received therefrom.*® Want of title to 
the premises is not a defense where defendant 
claims an interest therein, and under the statute 
a claim of title is sufficient to authorize making a 
person a defendant.®® A void sale in proceedings 
to enforce an assessment is not a bar to a second 
proceeding to foreclose the lien of the assessment,®* 
but where the sale is held to effect an extinguish- 
ment of the lien, it is a defense in the second pro- 
ceeding.®®> The neglect of the city to enforce the 
obligation of a street railroad to pave the portion 
of the street occupied by its tracks cannot be urged 
against a contractor seeking to recover for paving 
the sides of the street.®? 

[§ 3507] (7) Set-Off or Counterclaim—(a) In Gen- 
eral. In the absence of a statute authorizing 1t,°° 
defendant in an action to enforce a special assess- 
ment may not set up a counterclaim or cross com- 
plaint against the city or contractor,®! even though 
his claim against the city relates to the property 
assessed.°? Where fraud is alleged as a ground for 
the setting aside of the city’s acceptance of the 
improvement, adoption of the assessment roll, and 
the recovery of damages, the cross complaint may 
be allowed,®* but not where the facts constituting 
the fraud are not set out in the pleading.®* 


[44 C.J.] 


defense that the improvement was 
made on a part of the street other 
than that provided by the ordinance. 
oe v. Allen, 54 SW 174, 21 KyL 
1122. 

74, See statutory provisions. 

75. Creamer v. Bates, 49 Mo. 523; 
Hill-O’Meara Constr. Co. v. Hutchin- 
son, 100 Mo. A. 294, 73 SW 318. 

76. See statutory provisions. 

[a] Irregularities held not fatal.— 
Failure of council to make an accu- 
rate estimate of the cost of the work. 
Chehalis v. Cory, 54 Wash. 190, 102 P 
1027, 104 P 768. 

77. Limitation of action see supra 
§§ 3494-3499. 


78. San Francisco v. Eaton, 46 Cal. 
100. 
79. Kansas City First Nat. Bank 


v. Nelson, 64 Mo. 418. 


80. Adams v. Lewellen, 117 Mo. A. 


319, 93 SW 874. 

[a] Record of payment.—Under a 
city charter providing that any per- 
son owning or interested in a specific 
lot may pay a special tax bill to the 
city treasurer who shall cancel the 
same and mark the tax paid on the 
record, no recovery can be had on a 
tax bill which has been marked 
“paid’’? on the record, although an 
entry not shown to have been made 
by the treasurer was afterward in- 
dorsed on the record, stating that the 
bill was not paid, and that the satis- 
faction previously entered belonged 
to a different lot. Adams v. Lewellen, 
117 Mo. A. 319, 93 SW 874. 

81. Barber Asphalt Pav. 
King, 130 La. 788, 58 S 572. 5 

82. See charter or statutory provi- 
sions, 

83. In re Ayers Asphalt Pav. Co., 
118 La. 640, 438 S 262. 

84, Parker-Washington Co. v. Ce- 


Co.” ¥. 


oe 208 Mo. A. 496, 501, 236 SW 
85. Parker-Washington Co. v. Ce- 
cil, supra. / 


“Be this as it may, however, the 
record in this case shows that the de- 
fendant owner of the property peti- 
tioned the city to have the improve- 
ment made, and this being the case, 
in the absence of anything objection- 
able in the way the work was done or 
the quality or character of the im- 
provement, is it not incumbent upon 
her to attend somewhat to the duty 
of disposing of the matter? In other 
words, has she not participated in the 
delay that has occurred in prosecu- 
tion of the suit? She petitioned for 
the work to be done, saw that it was 


done, obtained the benefit thereof and 
even after being served with the suit, 
herself delayed moving in the matter. 
Nor does it appear that defendants 
have been prejudiced in any way, un- 
less it be in the increased interest 
they may have to pay, but that could 
have been prevented.” Parker-Wash- 
ington Co. v. Cecil, supra. ; 

86. Keith v. Bingham, 100 Mo. 300, 
13 SW 683 (as the judgment on spe- 
cial tax bills for street improvements 
can be levied only on the land against 
which the special tax is a charge, it 
is no defense to the action that de- 
fendant does not: own the land, or 
that an action of -ejectment for the 
land is pending). 

87. New York v. Colgate, 12 N. Y. 
140 [aff 9 N. Y. Super. 1]. 

88. Kirwin v. Nevin, 111 Ky. 682, 
64 SW 647, 23 KyL 947. 

89. Jackson v, Buckley, 123 Miss. 
56, 85 S 122; Stifel v. MacManus, 74 
Mo. A. 558. 

90. - See cases infra this section. 

91. Ariz.mAinsworth v. Arizona 
Asphalt Pav. Co., 18. Ariz. 242, 158 P 
428. 

Ind.—Dawson v. Hipskind, 173 Ind. 
216, 89 NE 863; Lux, etc., Stone Co. v. 
Donaldson, 162 Ind. 481, 68 NE 1014; 
Flournoy v. Jeffersonville, 17 Ind, 169, 
79 AmD 468; Been, v. Keller, 18 
Ind. A. 108, 45 NE 676. 

Iowa.—Hedge v. Des Moines, 141 
Towa 4, 119 NW 276; Burlington v. 
Palmer, 67 Iowa 681, 25 NW 877; 

Ky.—Hardinsburg v. Mercer, 172 
Ky. 661, 189 SW 1117; | Bayes vy. 
Paintesville, 166 Ky. 679, 179 SW 623, 
LRA1916B 1027. Contra Bodley v. 
Finley, 111 Ky. 618, 64 SW 439, 23 
KyL 801. F 

Oh.~—Wilson v. Cincinnati, 7 OhS& 
CP 242,.5 OhNP 68; Ulm _y. Cincin- 
nati, 4 OhS&CP 185, 7 OHNP 278. 

Pa.—Philadelphia v. Bogan, 59 Pa. 
Super. 324; Philadelphia v. Edmonds, 
59 Pa, Super. 318. 

[a] Reason for rule.—‘“‘A special 
assessment is a tax. ...A tax is 
not liable to counterclaim or set-off, 
nor is it subject to attachment or ex- 
ecution. ... We believe the authori- 
ties are uniform on this question. No 
authorities are cited by plaintiffs in 
support of their contention. Under 
this rule, even if the special tax in 
question had been levied for the 
benefit of the defendant city, the 
plaintiffs could not extinguish them 
by imterposing against them valid 
counterclaims against the city. Taxes 
are usually levied for particular pur- 


poses, and are carried in the public 
treasuries in separate and particular 
funds. It is essential to the machin- 
ery of government that they be col- 
lected and applied to-the particular 
purposes for which they are levied. 
If they may be waylaid by the cred- 
jitors of the municipality and seized 
by attachment or execution, or if the 
taxpayer may set off against them his 
counterclaims against the municipal- 
ity, then the special purposes of tax- 
ation are thwarted, the power of the 
government to accomplish its ends 
are checked, and the orderly conduct 
of public affairs through the machin- 
ery of government may be rendered 
quite impossible. Parties, therefore, 
who have alleged claims against the 
assessing municipality, must pursue 
their ordinary remedy in the courts 
by independent action.’”’ Hedge v. Des 


ae 141 Towa 4, 22, 119 NW 
[b] Credit for old pavement.— 


Where abutting owners petitioned the 
city to pave, the cost. to be assessed 
against them, they cannot complain 
that the old pavement was taken 
away and no credit given them in the 
assessment, since in the levy of such 
assessment the city acts only in a 
legislative, and not in its corporate, 
capacity, and no counterclaim can be 
imposed against such assessment. 
Hedge v. Des Moines, 141 Iowa 4, 119 
NW 276. 

[c] Removal of Blocks.—In an ac- 
tion by a city to the use of a con- 
tractor against a property owner, the 
owner cannot set up against the use 
plaintiff, as a counterclaim, the value 
of certain granite blocks which de- 
fendant had laid in front of his prem- 
ises, and which plaintiff had removed. 
‘Philadelphia v. Bogan, 59 Pa, Super. 
324; Philadelphia v, Edmonds, 59 Pa. 
Super. 318. 

{d] Defective plans.— Where a 
city assigned assessment warrants to 
a paving contractor who brought suit 
under Civ, Code (1913) par 1966, as 
the real party in interest, defendant 
property owner cannot counterclaim 


against the contractor because the 


city adopted defective plans for the 
work. Ainsworth y. Arizona Asphalt 
Pav. Co., 18 Ariz. 242, 158 .P 428, 

92. See infra §§ 3508, 3509. 

93. Tucker v. Indiana Asphalt 
Pav. Co., (Ind. A.) 151 NE 6838; Gor- 
man v, Johnson, 46 Ind. A, 672, 91 NE 
S71. 

94. Dawson y. Hipskind, 173 Ind. 
216, 89 NE 863, 
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[§ 3508] (b) Taking of Individual Improvements. 
Under a statute so providing,®> a landowner may 
set off the value of materials or individual improve- 
ments belonging to him and used by the city in mak- 
ing a general improvement.®* This right can be 
exercised only in compliance with the statutory re- 
quirements®? with respect to a demand by him that 
he be granted a set-off,98 and the grant to him of 
a certificate showing the amount of set-off allowed.°? 
The claim or cross complaint may be brought at any 
time before the payment of the final -installment,* 
the statutory limit of time within which an assess- 
ment may be attacked having no application 
thereto; and it may be set up against any install- 
ment of the assessment.? But a general improve- 
ment paid for by the inhabitants of an improve- 
ment district cannot be made the basis of a set-off 
against an assessment made for the extension of 
the improvement after the district had been made a 
part of a larger improvement district.* h 
a 3509] (c) Damages Caused by Construction of 
Improvements. Damages for injury to property 
against which an assessment is levied may not be 
set up as a counterclaim in an action to enforce 
the assessment. It hasbeen held, however, that, 
where such a counterclaim is made and the city 
does not reply. or demur, the landowner is entitled 


95. See statutory provisions, 

96. Casey v. Trout, 114 Ark, 359, 
LOSS We De oe 

97. Texarkana Impr. Dist. No. 5 v. 


[44 0. 5.] 


provement an 
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the construction of the general im- 
improvement 
had already been made by him. That 
is, in the present case, appellee could 


to judgment by default. In jurisdictions where a 
counterclaim for certain specified items of damage 
is allowed by statute,’ the landowner may set off the 
value of such items against the amount of his assess- 
ment.6 An award of damages and assessments of 
benefits cannot be offset, however, irrespective of 
ownership.® 

[§ 3510] (8) Jurisdiction and Venue. Jurisdic- 
tion to entertain proceedings for the enforcement of 
an assessment is in the court designated by stat- 
ute,!° although the court may exercise a jurisdic- 
tion over such eases by virtue of a grant of power 
under the constitution or a general statute.1* 


troversy, is determined by the aggregate amount of 
the different tax bills contained in the separate 
counts of the petition.1? The venue of an action 
to enforce an assessment follows the rules relating 
to the venue of civil actions generally.1* The ac- 
tion, being regarded as quasi in rem, following the 
procedure in actions in personam,'+ must be brought, 
under the statute applicable thereto, in the county 
where defendant resides, and not where the land 
is situated.?® 

[§ 3511] (9) Parties'*—(a) Plaintiff. Actions to 
enforce assessments are properly brought in the 
name of the city, where the statute so provides.!* 


807, 203 SW 727; Bayes v. Paintes- 
ville, 166 Ky. 679, 179 SW 623, LRA 
1916B 1027. Contra Frankfort v. 
Brislan, 126 Ky. 477, 104 SW $11, 


which 


F§§ 3508-3511 


The. 
jurisdiction, when dependent on the amount in con- | 


Offenhauser, 84 Ark. 257, 105 SW 265. 

98. Casey v. Trout, 114 Ark. 359, 
170: SW. 75. 

[a] Informal request and denial. 
—The failure of a property owner 
formally to demand of the board of 
improvement that he be granted the 
set-off provided for by Kirby Dig. 
§ 5689, for the use of his materials in 
the construction of a general im- 
provement, was not fatal to his 
rights, where he had requested indi- 
vidual members of the board to allow 
the claim and had been denied. Casey 
vy. Trout, 114 Ark. 359, 170 SW 75. 

99. Casey v. Trout, supra. 

[a] Refusal to grant certificate.— 
Where, the board of an improvement 
district did not, in accordance with 
Kirby Dig. § 5689, grant a property 
owner’ a_ certificate showing’ the 
amount of set-off to which he was en- 
titled for an improvement, con- 
structed by him, made a part of the 
general improvement, the property 
owner may set up’ his claim in an ac- 
tion on the assessment. Casey v. 
Trout, 114 Ark. 359, 170 SW 75. 

1. Casey v.-Trout, supra. 

{a] Lapse of four years.—The 
failure: of a property owner, entitled 
to a set-off against an assessment for 
a public improvement, to assert his 
right for four years, during which 
time he paid installments on the as- 
sessment, was held not to have 
barred his right on the ground of 
laches. Casey v. Trout, 114 Ark, 359, 
170.SW. 75. 

2, Casey v. Trout, supra. 

{a]. Reason for rule.—‘‘It is mani- 
fest that section 5685 has no refer- 
ence/to the provisions of section 5689. 
Section 5685 provides a limitation for 
the’ purpose of correcting or invali- 
dating assessments made against the 
property. Section 5689 has no refer- 
ence, to the action of the assessors, 
It provides the manner in which a 
property owner may be allowed com- 
pensation for an improvement made 
by himself which has been used by 
the board of commissioners in con- 
structing the general improvement. 
At the time the assessment is made 
on his property, the property owner 
could not know whether or not the 
board of improvement would use in 


not know at the time the assessment 
on his property was made whether or 
not the board of commissioners 
would use his curbing in constructing 
the general improvement in the dis- 
trict. He could not know this fact 
until after the board had determined 
whether or not it would use it. After 
he ascertained that the board did use 
the curbing which he had placed in 
front of his lot, he demanded of the 
board of improvement that it should 
allow him the value of his curbing. 
It is true that he did not make this 
demand of the board while it was in 
session, but he did make it to one or 
more members of the board, and the 
agreed statement of facts shows that 
the board declined to make any allow- 
ance to him for the value of his curb- 
ing, and so notified him. Thus it will 
be seen that the appellee Trout did 
all that he could do to secure the al- 
lowance. It would have been useless 
for him to file a written application 
for such an allowance after the mem- 
bers of the board had refused to 
make it, and it is a maxim, of almost 
universal apphication, that the law 
does not require a vain and useless 
thing to be done.” Casey v. Trout, 
114 Ark 359, 363; 170° SW. 75. 

[b] The thirty days’. limit pro- 
vided by Kirby Dig. § 5685 in which 
to attack an assessment does not ap- 
ply to the right of a property owner 
whose individual improvements are 
used in making a general improve- 
ment to demand, under § 5689, that 
he be granted a_ set-off. Casey v. 
Trout, 114 ‘Ark, 359; 170 ‘SW. 75. 

8. Casey v. Trout, supra, 

4 Texarkana Impr. Dist. No. 5 v. 
Offenhauser, 84 Ark, 257, 105 SW 265, 

5. Alaska.—In re Seward St. As- 
sessments, 5 Alaska 726. 

Cal.—Engebretsen v. Gay, 158 Cal. 


775, 109 P 879; Duncan v;. Ramish, 
142 Cal. 686, 76 P 661; Hornung v. 
McCarthy, 126 Cal. 17, 658 P 303); 

Spanagel, 39. Cal. 


Himmelmann y, 
389 ; 


Ind.—Dawson v. Hipskind, 173 Ind. 
216, 89 NE 863; Powers v. New 
Haven, 120 Ind. 185, 21 NE 1083; 
Darnell v. Keller, 18 Ind. A, 103, 45 
NE 676. ; 

' Ky.—Herndon v. Brawner, 180 Ky. 


1199, 31 KyL 867. 

Mo.—Seibert v. Tiffany, 8 Mo. A. 33. 

Oh.—Mack v. Cincinnati, 7 Oh, Dec. 
(Reprint) 49, 1 CincLBul 84. 

Pa.—Smith v. Allegheny, 92 Pa. 
110; Philadelphia v. O’Conner, 9 Pa. 
Dist. 230, 23 -Pa..Co. 653. 

[a] Reason for rule.—Inasmuch 
as the Street-Work Act makes no 
provision for damages and has no 
reference thereto, but the right to 
damages arises solely from the con- 
stitutional provision that private 
property cannot be damaged for pub- 
lic -use without compensation, the 
nonpayment of damages does not af- 
fect the right of the municipality to 
make the assessment to pay the cost 
of the work. Duncan vy. Ramish, 142 
Cal. 686, 76 P 661. 
afe St. Louis v. Clemens, 36 Mo. 

7. See statutory provisions. 

8... See supra §. 3507. 

9. Fox Film Corp. v. Hirschman, 
234 N. Y. 55, 136 NE 238 [rev 196 
App. BE VSNL, Lat oe T3202 nsene 

itmars Ave., ete. N.-¥e , 
Saker. : Y. 589, 129 

10. Chicago v. Colby, 20 Ill. 614; 
Tackett v. Volger, 85 Mo. 480 [overr 
Williams v, Payne, 80 Mo. 409; 
Stamps v. Bridwell, 57 Mo. 22]; St. 
Louis v. Coons, 37 Mo. 44; Schenley 
v. Com., 36 Pa. 29, 78 AmD 359; Com. 
Vv. JOeMB 29 “Pazs3 80: 

issouri, etc., Co. v. Tuls al 
Rl 28e0 dees © eee 

12, Hunt v. Hopkins, 66 Mo. 98, 

13. Kirkwood v. Handlan, 182 Mo. 
A. 626, 168-SW 346. 

14. See supra § 3940. 

15. Kirkwood v. Handlan, 182 Mo. 
A. 626, 688, 168 SW. 346, 351. © 

16. By whom enforcement is made 
generally see supra § 3456. 

Wife as party to suit against com- 
munity property see Husband and 
Wife § 1246 text and note 17. 

17. Gest v. Cincinnati, 26 Oh. St. 
275 (Mun. Code §§ 546, 547, author- 
izing suits in the name of the city for 
the collection of special assessments 
for the improvement of streets, are 
not: repealed. bydn§ie'b62.10eL 27, as 
amended, providing that the contract 
price may be paid in assessments as 
the council may determine)... 


i. te es, 
For later cases, developments and changes in the law see cumulative Annotations, same‘title; page and note number. 


~ §§ 3511-35141 


Where the statute designates. the officer or person | 


in whose name the suit must be brought,"* the action 
must be brought in his name,!® or in the name of 
the city to the use of the designated officer or 
committee, 20 but not in the name on the city to,its 
own use.24_ Where the contractor is given the right 
to enforce the assessment,?2 it is held under some 
statutes that the action must be in his name, and 
not that of the city,’* and that the city is not a 
necessary party;** while under other statutes the 


action may be in the name of the city to the use | 
The owner of a tax bill may — 


of the contractor.2> 
bring an action on the bill in his own name,?¢ or in 
the name of the city to his own use.2? Even where 
the statute directs that the action shall be brought 
in the name of the city to the use of the tax pill 
holder, an objection to the bringing of the action in 
the latter’s own name may be waived.28 Where the 
claim against the land has been assigned, action 
may be brought in the name of the assignee, where 
the assignment authorizes him to do so,?9 but if 
the assignment is made after suit is commenced, the 
suit may be continued in the name of the assignor 
for the benefit of the assignee,?° and in such case 
the assignee is not a necessary party plaintiff.3+ 
[§ 3512] (b) Defendant—aa. In General. As a 
general rule under the statutes*? an action to enforce 
an assessment must be brought against the owner of 
the property which it is sought to charge,?* or one 
owning an interest therein,** the statute being con- 
strued to have reference to the owner of record,*® 
unless the plaintiff has knowledge or is chargeable 
with knowledge that some one other than the record 
owner is the real owner of the property,®® and to 
the owner at the time the assessment lien attached." 
It has been held, however, that the action is prop- 
erly brought against a person in possession of the 
18. See statutory provisions. 31. 
19. Bowyer v. Camden, 50 N. J. L. 32. 
Se ee 33. 
[a] Under territorial statutes, ac- 


tions are held properly brought in the 
name of the territory at the relation 
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Kernagan v. Ft. Worth, supra. 
See statutory provisions. 

Coddington v. Nees, 72 Ind, A. 
141, 125 NE 657; Louisville v. Hexa- 
gon Tile Walk Co., 
SW 667, 20 KyL 236; S.. BD, Moody & 
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premises under an apparent title,?® or against one 
holding under a tax title,*? or under foreclosure of 
a prior assessment,*? although prior lienholders are 
not necessary parties.*! Action against property in 
trust may be brought against the beneficiary with- 
out joining the trustee.42 Where the contract for 
the improvement is made during the owner’s life- 
time but the assessment is not made until after his 
death, the action may be brought against his de- 
visee,*? and without joining the executors, if the 
estate is shown to be sufficient to satisfy the tes- 
tator’s debts.44 Inasmuch as the judgment can only 
affect the interests of persons properly ‘made par- 
ties to the suit,*® the court has no jurisdiction if 
none of the persons having an. interest in the land 
assessed are made parties.*¢ 

City.. Where the action is brought by ihe eontrac- 
tor, the city is a proper party defendant,** but if 
the city is not joined, the property owner, has no 
right to protest.*® 

Additional defendants may be: teouaht in. by 
amendment*® even where the court has no jurisdic- 
tion because of the failure to bring the suit origi- 
nally against the owners.®° Persons.claiming inter- 
est have no right to be joined as parties defendant 
for the purpose of defending thé’ action unless they 
first allege their interest.o! 

[§ 3513] bb. Joint Owners and Tenants in Com- 
mon. It is not necessary to make all joint owners 
parties defendant,®? except in jurisdictions where 
the statute expressly requires it.°? . But both owners 
of property owned by the entirety®* and all parties 
having undivided shares of: the property must be 
joined.®> 

[§ 3514]. ce. Mortgagees and Other. Lienholders. 
If the mortgagee is the only party defendant, the 
court does not acquire jurisdiction,?® but while a 


13-P 662: 

44, Phelan y. Dunne, supra, 

45. See infra. § 3539. 

46. Diggins v. Reay, 54 Cal. 525; 
Missouri Real Est., etc.,.Co. v. Gib- 
son, 282 Mo. 75, 220 SW. 675, 
Morton v.. Sullivan, 96 SW 807, 


103 Ky. -552, 45 


of the treasurer and the tax collec- 
tor of the county. English v. Terr., 
I ATIZ: Silico 259% 89 -P 501;.90- P6010 
Paft 214 OU. S.\ 369, 29: SCt 658, 53° L. 
ed. 1030]. 

20. California v. Kiesling, (Mo. 
A.) 180 SW 559; Bevier v. Watson, 
113 Mo. A. 506, 87 SW 612. 


21. California v. Kiesling, (Mo, 
A.) 180 SW 559. 

22. See supra § 3492. 

23. Dyer v. North, 44 Cal. 157; 


Bennett v. Seibert, 10 Ind. A, 369, 35 
NE 35, 37 NE 1071. 

24.  Wouisville, ete:, R. Co. Vv. 
Southern Roads Co., 217 Ky. 575, 290 
SW 320; Melvin v. Central Constr. 
Co., 185 Ky. 659, 215 SW 811. 

25. New Orleans v. Wire, 20 La, 
Ann. 500; St. Louis v. Hardy, 35 Mo. 
261; Washington v. Stumpe, (Mo. A.) 
197. SW 165; Waco v. Chamberlain, 
92 Tex. 207, 47 SW 527 [rev (Civ. A.) 
45 SW 191]. 

26. Hinerman v. Williams, 205 Mo. 
A. 364, 224 SW 1017. 


27. See Hinerman v. Williams, 
supra, 

28. Springfield v. Ransdell, 305 
Mo. 43, 264 SW 771. 
29. Diggins v. Hartshorne, 108 


Cal. 154, 41 P 283. : 

[a] An action to foreclose an 
assessment for a 8treet improvement 
is properly brought in the name of 
the person to whom it is assigned as 
security, and who is authorized by 
the assignment ‘‘to demand, sue for, 
settle, and compromise” the same, 
Diggins -v. Hartshorne, 108 Cal. 154, 
41 P 283. 

-30. Kernagan v. Ft. Worth, eat 
Ciy, A,) 194°5W 626... - 9. a 


Co., Lita. Vv. Sewerage, etc., Bd., 2 La, 47. 


A. (Orleans) 90; Barrie v. Richmond 
Cemetery, (Mo. A.) 285 SW _ 130; 
Granite Bituminous Pav. Co. v. Park- 
view Realty, etc., Co., 168 Mo. A. 468, 
151 SW 479; Parker- “Washington Co. 
v. Kemper Inv, Co., 143 Mo. A, 244, 
128 SW 271; St.. Joseph v. Baker, 86 
Mo. A. 310; ‘Heman v. McNamara, TT 
Mo. A. 1. 

34. Barber Asphalt Pav. Co. v. 
Field, 174 Mo. A. 11, 161 SW 364, 

35. Rosetta Gravel, ete., Co, v. 
Bisso, 1 La. A. (Orleans) 91; Vance 
v. Corrigan, 78 Mo. 94; Granite Bitu- 
minous Pay. Co. v. Parkview Realty, 


etc., Co., 168 Mo. A, 468, 151 SW 479, 
196 SW. 1142. 
36. Barber Asphalt Pav. Co, v. 


Field, 174 Mo. A, 11, 161 SW 364; 
Granite Bituminous Pay. Co; v. Park. 
view Realty, etce., Co., 168° Mo, A. 
468, 151 SW 479. 

37. Granite Bituminous Pav. Co. 
v. Parkview Realty, etc., Co., 168 Mo. 
A. 468, 151 SW 479, 196 Sw -1142. 
But see Smith v. Barrett, 41 Mo, A. 
460 (holding that the owner of the 
land contemplated by a statute was 
the owner at the time of the institu- 
tion of the suit, and not at the time 
the tax bill was issued). 

88. Kelly v. Mendelsohn, 105 La. 
490, 29 S 894. 

39. Excelsior Springs v. Henry, 99 
Mo. A. 450, 73 SW 944 

40.: Brady Vv. Burke, 90° Cals 1s 27 
P 52. : 

41. Granite Bituminous Pay. Co. 
v. Parkview Realty, etc., Co., 168 Mo, 
A.,468, 151 SW .479. 

42. Keating v. Craig,.73 Mo... 507. 

43.. Phelan v, Dunne;,;72.Cals 229, 


29. KyL 9438. 

[a]. Reason for: rule. —In view of 
the fact that under: the. ordinance the 
contractor had the. right to. recover 
from the town the contract price 
that could not be exactéd or collected 
from the property owners, it was en- 
tirely proper that the action should 
be instituted in his name and against 
the property owners and the town, as 
was done in this case.’ Morton v. 
Sullivan, 96 SW 807, 809, td KyL 948. 

48. Lake Erie; .ete.,. ..R.. .Co.. v. 
Bowker, 9 Ind, A. 428, 36 NE 864. 

49. Koch v. Shepherd, (Mo. A.) 193 
SW 601. 

50. Koch v. Shepherd, supra, 

[a] Reason for rule.—‘‘Actions on 
special tax bills..are: proceedings in 
rem, and. parties defendant. may be 


brought. in by amendment though 
original | defendants are’ not the 
owners. 


Koch v. Shepherd, (Mo. A.) 
193,SW 601, 602. i 

51. Himmelmann’ v. Spanagel, 39 
Cal. 389. 

52. Salem. v., Young, .142 Mo. A. 
160, 125 SW 857; Schneider; Granite 
Co. v. Taylor, 64 Mo...A. 37; Elmen- 
dorf v. San Antonio, (Tex, "Civ. A.) 
223 SW 631. 

53. Driscoll v. Howard, . r63%-Cal. 
438; Harney y. Applegate, 5T Cal. 205; 
Diggins v. Reay; 54 Cal, 525 [foll 
Milliken vy. Houghton, (Calle) = 4e> 
914]; Hancock v. Bowman, «49 Cal. 
413; Clark v. Porter, 53 Cal. 409. 


54. Laclede v. Libby (Mo. A.) 278 
SW. 372, 285 SW-L7 

Miller v, ae EMo. A, 43.6): 

26. Missouri Real Hst., etc.,. Co. 


ys. Gibson, 282; Mo. .75,.230.SW 675, . 
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mortgagee is not a necessary party defendant to con- 
fer jurisdiction,®’ although the contrary has also 
been held,®’ he is a necessary party to foreclose 
his rights.°®° Under statutes requiring that all par- 
ties having an interest shall be made parties, it is 
held that the interest of prior lenholders who are 
not made parties are not extinguished by foreclosure 
of the assessment lien.*° 


[§ 3515] dd. ‘‘Unknown Owners.’’ In the absence 


of statutory authority, the action to enforce an 
assessment cannot be brought against ‘‘unknown 
owners. ’’64 

[§ 3516] (10) Process. Process must be served in 
the manner prescribed by statute,°* personal serv- 
ice being required in the case of resident owners,** 
while service by publication is generally permitted 
as to nonresident®* or unknown owners,®> a show- 
ing of the facts justifying service by publication 
being essential to support a judgment in such eases.°¢ 
Persons whose names are given in the petition can- 
not be served by publication as ‘‘unknown own- 
ers.’’®? Under the provisions of some statutes where 
the owner is a nonresident he may be brought in by 


57. Granite Bituminous Pav. Co. 71. 
v. Parkview Realty, etc., Co., 168 Mo. 
A. 468, 151 SW 479, 196 SW 1142; 


Cyc 1]. 
eg v. Gardner; 18 Wash. 332, 51 P 


72. 


MUNICIPAL CORPORATIONS 


See cases infra this section. 
Pleading generally see Pleading [31 


Gaertner v, Louisville Artifi- 


alee EAC Se eae 
[§§ 3514-8518 


attachment.°® An error in stating the corporate 
name of the city in the citation does not render 
the judgment void.*® The summons must be re- 
turned within the time stipulated in the statute.’° 
[§ 3517] (11) Pleading—(a) In General. The 
pleadings in actions to recover special assessments 
are governed by the rules applicable to civil actions _ 
in general,’ as, for example, that certain defects 
in pleading may be cured by a failure to object 
thereto,” by other allegations in the same plead- 
ing,”* by verdict,”* or by recitals in the judgment.” 
[§ 3518] (b) Petition or Complaint—aa. In Gen- 
eral, It is as a general rule regarded as necessary 
that a petition or complaint in an action to enforce 
an assessment for a public improvement specifically 
aver the existence of all the facts and the taking 
of all the steps which under the statute are neces- 
sary to impose liability upon the property owner,’® 
and a complaint meeting these requirements 1s in 
general sufficient.77 It is not necessary, however, 
that the taking of such steps should be minutely 
pleaded,’® and it has been held that the preliminary 
steps need not be alleged, if an allegation is made 


Assoc., 7 Oh. Dec. (Reprint) 397, 2 
CincLBul 287. 

S. D.—Haggart v. Alton, 29 S. D. 
509, 1837 NW 372, 379 [cit Cyc]. 


58. Werninger v. Huntington, 78 
W. Va. 107, 88 SE 655. 

[a] hien of legatee.—To bill to 
enforce lien of municipal sewer as- 
sessments, one holding lien on land 
for payment of legacy is necessary 
party. Werninger v. Huntington, 78 
W. Va. 107, 88 SE 655. 

59. Missouri Real Est., etc., 
v. Gibson, 282 Mo, 75, 81, 220 SW 675; 
Granite Bituminous Pav. Co. v. Park- 
view Realty, etc., Co., 168 Mo. A. 468, 


151 SW 479; Krutz v. Gardner, 25 
Wash. 396, 65 P 771. 
“One of the principal objects 


sought to be attained by the statute 
under consideration, in the enforce- 
ment of the liens of special tax bills, 
conformably to the general policy of 
the law in the foreclosure of all 
liens by suit, is to produce, as far as 
possible, at the execution sale a per- 
fect title. While a mortgagee or 
other lienor does not have any right 
in or to the land itself, he does have 
a right to have it subjected to the 
payment of his debt, and unless he 
is a party to the proceeding this 
right by the express terms of the 
statute is unaffected thereby. He is, 
therefore, a necessary party, not to 
give the court jurisdiction of the in- 
terest in the land subject to his lien, 
but in order that the lien may be dis- 
charged, and his right to redeem 
from the superior lien of the tax bill 
be. foreclosed.” Missouri Real Est., 
ete., Co. v. Gibson, supra. 

60. Wood v. Brady, 68 Cal. 78, 5 
P 623,°8 P 599, 

61. Maury Wi Turner, 
Commn, A.) 244 SW 809. 

62. See cases infra this section. 

63. See Kirkwood v. Handlan, 182 
Mo. A. 626, 168 SW 346. 

64. Cole v. Parker-Washington 
Co., 276 Mo. 220, 207 SW 749, 766; 
Stanton v, Thompson, 234 Mo. 7, 136 
SW 698. 

65. Greenstreet v. Thornton, 60 
Ark. 369, 30 SW 347, 27 LRA 1735; 
Cole v. Parker-Washington Co., 276 
Mo, 220, 207 SW 749, 766. 

66. Stanton vy. Thompson, 234 Mo. 
7, 1386 Sw 698. 

67. Cole v. Parker-Washington 
Co., 276 Mo. 220, 207 SW 749, 766. 

68. Syenite Granite Co, v. Bobb, 37 


Mo, A. 4838, 

69. Moore v. Perry, 13 Tex. Civ. 
A. 204, 35 SW 838. 

70. Ransome-Crummey Co, Vv. 
Wood, 40 Cal. A. 355, 180 P 951. 


(Tex. 


Co. 


cial Stone Co., 114 Ky. 160, 70 SW 
293, 24 KyL 940; Allentown v. Acker- 
man, 37 Pa, Super. 363. 

Waiver of objections to pleading 
Pee, see Pleading [31 Cyc 

73. Willard v, Albertson, 23 Ind. 
A. 162, 538 NE 1076, 54 NE 446, 

[a] Curing defects.—In an action 
by a contractor to foreclose an as- 
sessment lien, error in a reply, in 
alleging that plaintiff did not make 
the contract for the improvement, is 
corrected by allegations that he be- 
gan the improvement on a certain 
day according to his said contract. 
Willard v. Albertson, 23 Ind, A. 162, 
53 NE 1076, 54 NE 446. 


Cure by subsequent pleading gen- | 


erally see Pleading [31 Cyc 714]. 
74. Robinson v. Levy, 217 Mo. 498, 
TEL ESV tire 


75.  Belser v. Allman, 134 Cal, 399, 
66 P 492, 
[a] Fictitious names.—In an ac- 


tion on a street assessment, where 
the judgment recited that defendants 
sued by fictitious names were dis- 
missed from the action, and the court 
found that defendant was at all 
times the owner of the land described 
in the complaint, the failure to amend 
the complaint by striking therefrom 
the names of the fictitious persons is 
not prejudicial.. Belser v, Allman, 
134 Cal. 399, 66 P 492, 

Cure of pleading by judgment gen- 
erally see Pleading [31 Cyc 763]. 

76. Cal.—Barber Asphalt Pav. Co. 
¥v.' ‘Costa,’ "171 "Cal! 138, "Th2 “P* 296: 
Crouse v. Barrows, 156 Cal. 154, 103 
P 894; Himmelman v. Danos, 35 Cal. 
en Blanchard v, Beideman, 18 Cal. 


Ind.—Welch v. Roanoke, 157 Ind. 
398, 61 NE 791; Overshiner v. Jones, 
66 Ind. 452; Moore v. Cline, 61 Ind. 
113; Anthony v. Williams, 47 Ind. 
565; Burris v. Baxter, 25 Ind. A, 536, 
58 NE 733; Cleveland, ete., R. Co. v. 
Edward C. Jones Co., 20 Ind. A. 87, 50 
NE 319. 

Ky.—Johnson v, Ferrell, 1 SW 412, 
541, 8 KyL 216; Kendall v., Thoma- 
son, 11 Ky. Op. 175. 


Md.—Bassett v. Ocean City, 118 
Md. 114, 84 A 262. 
Minn.—McComb y. Bell, 2 Minn. 


295, 

Mo.—St. Louis v. Ranken, 96 Mo. 
497, 9 SW 910. 

Oh.—Burns vy. Patterson, 2 Handy 
270, 12 Oh, Dec. (Reprint) 438; Hart- 
well v. Hamilton County House Bldg. 


Tex.—Power v. Breckenridge, (Civ. 
A.) 290 SW 872. 

W. Va.—Fairmont v. Bishop, 68 W. 
Va. 308, 69 SE 802. 

77. Cal.—Bernstein vy, Downs, 112 
Cal. 197, 44 P 557. 

Ind.—Millikan v. Crail, 177 Ind. 426, 
98 NE 291; Dawson v. Hipskind, 173 
Ind, 216, 89 NE 8638; Logansport v. 


hedge eg 45° Ind. A. 499, 91 NE 
Ky.—Nell v. Power, 107 SW 694, 
382 KyL 952; Middlesborough Town, 


etc., Co. v. Knoll, 55 SW 205, 21 KyL 
Be dee eo v. Shawhan, 4 Ky. 
Pp. 


Mo.—Edina v. Edina School Dist., 
305 Mo. 452, 267 SW 112, 36 ALR 
1532; Bambrick Bros. Constr. Co. v. 
McCormick, 157 Mo. A. 198, 137 SW 
43; Mexico v. Lakenan, 129 Mo, A. 
180, 108 SW 141. 

Oh.—Jager v. Burr, 36 Oh, St. 164. 

Tex.—Herring v. Mexia, (Civ. A.) 
290 SW 792; Fenstermaker v. San 
Antonio, (Civ. A.) 283 SW 883 [aff 
(Commn. A.) 290 SW 5382]. 

78. Bienfield v. Van Ness, 176 Cal. 
585, 169 P 225; South San Francisco 
v. Santa Clara Valley Land Co., 60 
Cal. A. 395, 212 P 958; Locke v. 
Cowan, 34 Cal. A. 581, 168 P 387; 
Pittsburgh, ete., R. Co. v.. Schmuck, 
181 Ind. 323, 103 NE 325; Woodruff 
Place v. Gorman, 179 Ind. 1, 100 NE 
296; Edwards vy. Cooper, 168 Ind. 54, 
79 NE 1047; Highlands v. Dallas, 165 
Ind. 710, 75. NE 824; Harmon vy. 
Dallas,> 165 Ind. 710,’ 75' NE 824; 
Slocum vy. Dallas, 165 Ind. 710, 75 NE 
823; Low v. Dallas, 165 Ind. 392, 75 
NE 822; Helm v. Witz, 35 Ind. A. 1381, 
73 NE 846; Spades v. Phillips, 9 Ind. 
A. 487, 37 NE 297; Dillon v. Whitley, 
(Tex. Civ. A.) 210 SW 329; Breath v. 
Galveston, (Tex. Civ. A.) 46 SW 903; 
Parkersburg v, Tavenner, 42 W. Va. 
486, 26 SE 179. 

[a] Authorization of work.—An 
allegation that the board of public 
works “duly and regularly” fixed a 
day when it would take final action 
on a resolution passed on March 25, 
1914; that on April 15, 1914, the board 
“duly and regularly” made its report 
recommending the doing of the work 
sufficiently showed that twenty days 
elapsed between the resolution and 
the report, especially in view of Code 
Civ. Proc. § 456, providing that it is 
sufficient to allege that a determina- 
tion of a board has been “duly given 
and made.” Bienfield v. Van Ness, 
176 Cal. 585, 169 P 225, : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that an assessment to cover the sum due was duly 
or regularly made,’® or that an assessment certifi- 
eate was duly issued in accordance with law,®° or 
that plaintiff is the owner of the tax bill and that 
the same has not been paid,® or if the tax bill is 
filed with the petition,®? although in other jurisdic- 
tions the attachment of the improvement certifi- 
cate containing the necessary recitals has been held 
not to be sufficient.8° Under some statutes dis- 
pensing with the necessity of pleading facts con- 
ferring jurisdiction it has been held sufficient to 
plead that work was duly ordered,®* or a contract 
duly awarded.*® The complaint must also allege the 
facts constituting an estoppel®® or a waiver on the 
part of the property owner, where the plaintiff bases 
his right to a recovery thereon.®’ The declaration 
or complaint must proceed upon a definite theory ;*° 
it need and should not anticipate defenses.®® If 
the complaint alleges facts showing a want of ju- 
risdiction, the judgment based thereon is void:°° 

[§ 3519] bb. Particular Averments—(aa) In Gen- 
eral. Under the general rule stated in the preced- 
ing section,®+ it has been held that the complaint 
must contain averments showing that the statutory 
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ordinance or resolution authorizing the improve- 
ment,®? and the identity®* and the character of the 
improvement,°* although if this appears in the con- 
tract and specifications, a reference thereto in the 
complaint will be sufficient;9® also with respect to 
notice to property owners of the improvement, 
the performance of all necessary conditions prece- 
dent,®’ as the establishment of a grade,®* notice 
of the award of the contract,®® the making of the 
contract and its performance,! the making and ap- 
portionment of the assessment, and facts render- 
ing the assessment due,? demand of payment, facts 
showing the liability and ownership of the property 
sought to be charged,* and where the contractor 
has assigned his contract to another, facts showing 
the plaintiff’s right to sue as assignee.® It is not 
necessary to allege that the city is a municipality.® 

[§ 3520] (bb) Ordinance or Resolution. Gener- 
ally, the existence of the ordinance or resolution 
authorizing the improvement must be averred;7 al- 
though in some jurisdictions where, under the stat- 
ute, a prima facie case for the plaintiff may be 
established without its proof, it is not necessary to 
allege the existence.of the ordinance.® 


requirements have been met with respect to the 


79. Doane v. Houghton, 75 Cal. 
360, 17 P 426; Church v. Grady, 40 
Cal. A. 194, 180 P 548; Waterbury v. 
Schnitz, 58 Conn. 522, 20 A 606; Elma 
v. Carney, 4 Wash. 418, 30 P 732. 

80. Abbott v. Bowen, 98 W. Va. 
526, 126 SE 585. 

81. Robinson v. Levy, 217 Mo. 498, 
117 SW 577; Barber ASphalt Pav. Co. 
v. Kihlberg Karlsbad Bath Co., 136 
Mo. A. 555, 118 SW 519. 

82. Hunt v. Hopkins, 66 Mo. 98; 
Kirkwood v. Hillcrest Realty Co., 
(Mo. A.) 234 SW 10238; Gallatin v. 
Netherton, 189 Mo, A. 24, 176 SW 
495: Fellows v. Dorsey, 171 Mo. A. 
289, 157 SW 995; Independence First 
Nat. Bank v. Shewalter, 153 Mo. A. 
635, 134 SW 42; Joplin v. Hollings- 
head, 123 Mo. A. 602, 100 SW 506; 
Carthage v. Badgley, 73 Mo. A, 123; 
Turner v. Patton, 54 Mo. A. 654. 

83. Blair v. Houston, (Tex, Civ. A.) 
252 SW 882: Wooten v. Texas Bitu- 
lithic Co., (Tex. Civ. A.) 196 SW 601. 

[a]. Reason for rule.—‘‘In the pe- 
tition the execution and delivery of 
the certificate to the plaintiff by the 
city was duly alleged. The petition 
sets out the recitals in the certificate 
to the effect that all prerequisites as 
to its validity had been performed, 
but there are no allegations in the 
petition that such prerequisites had 
in fact been performed. The provi- 
sions in the charter that the certifi- 
eates should be accepted as prima 
facie proof that all statutory prere- 
quisites to the fixing of the len upon 
the property and the liability of its 
owner had been complied with related 
to proof only, and could not be given 
the effect to relieve the owner of the 
certificate from proper pleadings to 
show liability on the part of the 
owner of the property; in other 
words, that provision merely an- 
nounced a special rule of evidence, 
and did not purport to be a rule of 
pleading.” Wooten v. Texas. Bitu- 
lithic Co., (Tex. Civ. A.) 196 SW 601, 
602. 

84. Williams v. Bergin, 127 Cal. 
578, 60 P 164, 57 P 1072; Pacific Pav. 
Co. v. Bolton, 97 Cal. 8, 31 P 625; 
Church v. Grady, 40 Cal. A, 194, 180 
P 548. See Buckman v. Hatch, 139 
Cal. 53, 72 P 445 [rev _7 Cal. Unrep. 
Cas. 11, 70 P 221] (holding that the 
statute will not aid the pleader 
where his 4 show lack of 
urisdiction). 

: g5. Culligan v. Studebaker, 67 Mo. 


72. F 
: Lewiston v. Warren, 52 Mont. 


856, 157 P 954. 
87. People’s Trust, ete., Bank v, 


Hennessey, (Ind. A.) 149 NE 365. 

[a] Payment in installments.— 
In action to foreclose municipal as- 
sessment liens, court did not err in 
permitting complaint to be amended 
to show that property owner signed 
a waiver, thereby signifying his in- 
tention to pay such assessments in 
ten annual installments. People’s 
Trust, etc., Bank v. Hennessey, (Ind. 
A.) 149 NE 365. 

88. Barber Asphalt Pav. Co. v. 
Gogreve, 41 La. Ann. 251, 5 S 848. 

[a] Alternative allegations. — 
Where, in an action against a front 
proprietor for his share of the ex- 
pense of laying a pavement in front 
of his premises, plaintiff alleged that 
the contract was made and such pav- 
ing done in accordance with, and in 
pursuance of Act (1882) No. 20, and 
Act (1876) No. 73, and defendant ex- 
cepted that plaintiff’s reference to 
such acts, without specifying on 
which it relied as authority for its 
contract, made its petition vague, and 
that, as the provisions of those-acts 
were inconsistent, it should be or-, 
dered to elect between them, and be- 
fore trial plaintiff's counsel stated of 
record that plaintiff relied on Act 
(1882) No. 20 as far as the validity 
of its contract in matter of form was 
concerned, and as for the proportion 
of payments and the remedies it re- 
lied on Act (1876) No. 73, it was held 
that, as plaintiff believed the acts 
were not inconsistent, it had a right 
to urge them alternatively in plead- 
ing, and the right to do so could not 
be tested by dilatory exception, but 
was a matter for the merits. Barber 
Asphalt Pav. Co. v. Gogreve, 41 La. 
Ann. 251, 5 S 848. 

Theory in pleading generally see 
Pleading [31 Cyc 116]. 

89. Spades v. Phillips, 9 Ind, A. 
487, 37 NE 297; Barber Asphalt Pav. 
Co. v. Lampton, 79 Mo. A. 286 [foll 
Barber-Asphalt Pav. Co, v. Sandford, 
76 Mo. A. 355]; Barber Asphalt Pav. 
Co. v. Young, 68 Mo, A. 175; Seaboard 
Nat. Bank v. Wright, 68 Mo. A, 144; 
Fenstermaker v. San Antonio, (Tex. 
Commun. A.) 290 SW 532 [aff (Civ. A.) 
283 SW 883]. 

[a] Allowance for individual im- 
provements.—Acts (1891) c 97 § 15, 
providing that if, before an improve- 
ment is ordered, any, lots have al- 
ready an improvement conforming to 
the general plan, the board shall al- 
low the owner for it, and deduct from 
the contract price, does not require a 
complaint to enforce an improvement 
lien to negative the preéxistence of a 
conformable improvement. Spades v. 


Making and publication. 


The statutory require- 


Phillips, 9 Ind. A. 487, 37 NE 297. 

[b]. Authority to sue.—Counsel, in 
filing for a municipality to collect as- 
sessments for special improvements, 
need not allege .in the bill that he is 
authorized to Dae the suit. Mc- 
Comb v. Barron, (Miss.) 112 S 875. 

[c] Allegation that improvement 
Was made is unnecessary. Fenster- 
maker v. San Antonio, (Tex. Civ. A.) 
eae 883 [aff (Commn. A.) 290 SW 
Anticipating defenses generally see 
Pleading [31 Cyc 109]. 

90. Buckman v. Hatch, 139 Cal. 538, 
72 P 445, 


91. See supra § 3518, 

92. See infra § 3520. 

93. Edwards v. Cooper, 168 Ind. 
54, 79 NE 1047. 

94. Dugger v. Hicks; 1% Ind. A. 


374, 86 NE 1085: Cincinnati v. Mc- 
Duffie, 1 OhS&CP 88, 1 OhNP 53; 
aa OmED v. Ackerman, 37 Pa. Super. 


95. Deane v. Indiana Macadam, 
etc., Co., 161 Ind. 371, 68 NE 686. 
96. See infra § 3521. 


97. .See cases infra notes 98-5. 

r. Co. v. Rankenberg, 
488, 225 P 751; Bitzer v. 
O'Bryan, 107 Ky. 590, 54 SW 951, 21 
Kyl. 1307; Zable v. Louisville Baptist 
Orphans’ Home, 92 Ky. 89, 17 SW 
212, 13 KyL 385, 138 LRA 668. 

99. Himmelmann v, Townsend, 49 
Cali* 150. 

1. See infra: § 3524, 

2. See infra § 3525. 

3. See supra § 3460; 
infra this note. 

[a] Sufficiency of averment.— For 
cases in which the sufficiency of an 
averment of demand has been consid- 
ered see Williams v. Bergin, 127 Cal. 
578, 60 P 164, 6 Cal. Unrep. Cas, 299, 
57 P 1072; McBean v. Martin, 96 Cal. 
188, 31 P 5; Conlin y. Seamen, 22 Cal. 
546; Highlands v. Dallas, 165 Ind. 
710, 75 NE 824; Harmon v. Dallas, 
165 Ind. 710, 75 NB 824; Slocum vy. 
Dallas, 165 Ind. 710, 75 NE 823; Low 
v. Dallas,-165 Ind. 392, 75 NE 822; 
Bennison v, Galveston, 18 Tex. Civ. A. 
20, 44 SW 613. 

4 See infra § 3526. 

Deffenbaugh v.. Foster, 40 Ind. 
382. 

6 Los Angeles Pav. Co. v. 
precios Fdy. Co., 181 Cal. 685, 18 
593. 


7. Johnson v. Ferrell, 1 SW 541, 8 
KyL 216; Stephens v, Guthrie, 4 Bush 
(Ky.) 462. a 

8 Ball v. George M, Eady Co., 198 
Ky. 813, 2837 SW 670; Joplin v. Free- 
man, 125 Mo, A, 717, 103 SW 130, 


and cases 


Los 
6 P 


848 [44.C.J.] 
ments as to the necessity of alleging facts’ as to the 
making’ and publication of the ordinance vary. Un- 
der some statutes, if the resolution or ordinance 
is filed as an exhibit, it is not necessary to allege 
the facts as to adoption and publication.® Under 
other statutes; a general allegation that the council 
passed the ordinance’? or resolution is regarded as 
sufficient,'! an allegation of facts showing the coun- 
cil’s authority,’ or an averment of publication’ 
not being regarded as necessary. Under another 
group of statutes, it must be alleged in what manner 
and by what vote the ordinance was passed,'* the 
annexing of copies of the journals showing the pro- 
ceedings of the couneil being required in some 
instances,® and facts given as to its publication 
sufficient to show that the statute has been com- 
plied with.*® é 
Setting out ordinance. In some jurisdictions a 
copy of the ordinance must be filed’? or attached 
to the complaint,!® or the contents set forth in the 
complaint.1® In others, the ordinance need not be 
set out in full,2° a reference to it as an exhibit,” 
or by title and date, being sufficient ;?? but, if it is, 
and on its face appears to be, invalid, the aver- 
ment itself is bad.2* In still other jurisdictions under 
a statute providing that assessment certificates shall 
be prima facie evidence of the facts recited therein, 
the contents of the ordinance need not be stated at 
all in an action on such a certificate.24 The resolu- 
tion as set forth in the complaint must describe the 
property subject to assessment with definiteness and 
certainty,2®> but a pleading is sufficient as against 
an objection that the resolution does not describe 


9.. Bailey Constr. Co. v. Cornett, ' 
198 Ky. 148, 248 SW.285. 


155 SW 371. 


10. \Cabell. v. Henderson, 88 SW 18. 
1095, 28 KyL 89; Bitzer v. Dinwiddie, | Inst., supra, 
45 SW 1049, 20 Kyl 298; McHenry v. | 19. 


Selvage, 99 Ky... 232,35 SW ‘645, 18 
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v. Madison Female Inst., 153 Ky. 301, 
Richmond vy. Madison Female 


Richmond Constr. Co. v. Grow- 
ney, 29 Cal, A. 427, 155 P 1008; Nevin 


the property with certainty if it is impossible to 
say therefrom that it does not.?¢ 

[§ 3521] (cc) Notice to Property Owners—aaa. 
Notice of Improvement. Notice to property owners 
of intention to make the improvement,?7 even in 
jurisdictions where under the statute the plaintiff 
may establish a prima facie case without proof of 
the preliminary steps in the proceedings,?® and, 
where the statute requires it, directing the property 
owners themselves to construct the improvement,?? 
must be alleged. Where notice of intent to improve 
is by posting, the averments must show that the 
number of notices required by statute were posted.*° 
Defects in allegations as to the contents of the 
notice are cured by a general allegation that the 
assessment was duly and regularly made.*+ An 
allegation of due compliance with the statute is not 
the equivalent of an allegation that notice and an 
opportunity to be heard had been given to the prop- 
erty owners where the statute does not require 
notice.°? 

[§ 3522] bbb. Notice of Intent To Foreclose. 
Where the statute requires the giving of notice to 
the property owner of intent to foreclose a certain 


number of days before action is brought, the per- 


formance of the condition precedent must be al- 
leged.2® A failure to allege notice of intent to 
foreclose** or publication. thereof**® is not fatal in 
jurisdictions having statutes which provide that 
no assessment shall be defeated on account of any 
defects in the proceedings leading up to it. : 

[§ 3523] ccc. Notice of Action. The. complaint 
must state the facts relied on as permitting notice 

[a] Reason for rule.—‘‘Respond- 
ent next contends that the complaint 
is sufficient because it alleges facts 
| Which are made by statute prima 


facie evidence of the regularity of 
the proceedings necessary to fix de- 


F§§ 3520-3523 


KyL 473; Eyerman:v. Payne, 28 Mo. 
A. 72; Jessing v. Columbus, 1 Oh. 
Cir. Ct. 90, 1 Oh. Cir. Dec. 54 [aff 22 
CincLBul 453, 23 CincLBul' 3]. 

‘11. Los Angeles Pav. Co. v. Los 
Angeles. Fdy..Co., 181.Cal: 685, 186 P 
593; Dyer v. North, 44 Cal. 157; Chap- 
man v. Rudolph, 58 Cal. A; 233, 208 P. 
370; Lewis v. Albertson, 23 Ind. A. 
147, 53 NE 1071; Sands v. Hatfield, 7 
Ind. ‘A..357, 34 NE’ 654. 

[a] Averments’as to preliminary | 
proceedings and contracts.—A Sstate- 
ment in an answer sétting up a claim 
under a street’ assessment that the’ 
council “duly gave, made and passed 
their certain Resolution Ordering 
Work’ was a sufficient allegation of) 
all jurisdictional requirements. Chap-. 
man v. Rudolph, 58 Cal, A.: 233, 237, 
208 P 370. 

12; Barber Asphalt Pav. Co. v. 
Kihlberg Karlsbad Bath Co., 136 Mo. 
A. 555, 118 SW 519. 

13. Johnson v. McKenna, 171 Ky. 
389, 188 SW 480. 

14. Richmond v, Madison Female 
Inst., 153 Ky. 801, 155 SW 3871; Wood | 
v. Galveston, 76 Tex. 126, 13 SW 227. 

15. Louisville v. Stein; 5 Ky..Op. ! 


oO. 

16. Bitzer v. Dinwiddie, 45 SW. 
1049, 20 KyL 298. 

[a] Facts as to publication.—It is 
sufficient to allege, as to the publica- 
tion of an ordinance, that after its! 
approval by the mayor it was printed 
and published in two’'' newspapers | 
published in the city, one in the Eng-. 
lish and one in the German language, , 
proper allegations being made as to 
the circulation of such newspapers, 
and as to their choice by the general’ 
council as Official newspapers. Bitzer’ 
v. Dinwiddie, 45 SW 1049, 20 KyL 298,. 
17. Wait v. Southern Oil, etc.; Co., 
209 Ky. 682, 273 SW 473; Richmond 


—. 


For latericases, developments and changes in the lawssee c 


189 Mo. A. 24, 


v. Gaertner, 48 SW 153, 20 KyL 1022. 

20. Leeds v. Defrees, 157 Ind. 392, 
61 NE 930; Cain School Tp. v. Fox- 
worthy, 73 Ind. A. 697, 126 NE 875; 
Cain School Tp. v. Snyder, 73 Ind. A. 
140, 126 NE 686; Heman vy. Payne, 27 
Mo. A. 481; Carney v. Kirby, 1 Disn. 
479, 12 Oh. Dec. (Reprint) 744; Elm- 
endorf v. San Antonio, (Tex. Civ. A.) 
223 SW 681. 

[a] Petition or complaint.—In a 
suit to foreclose a lien against abut- 
ting real estate for the construction 
of a sidewalk, under Acts (1913) ¢ 
276, it is not necessary that the rec- 
ord or any part thereof made by the 
town board, relating to the improve- 
ment, should be alleged in the com- 
plaint or made an exhibit thereto. 
Cain School Tp. v. Foxworthy, 73 
Ind, A..697, 126 NE 875; Cain School 
. v. Snyder, 73 Ind, A. 140, 126 NE 


City Trust Co. v. Crockett, 309 
683;.274 SW. 802. 

22. Gaertner v. Louisville Artifi- 
cial Stone Co., 114 Ky. 160, 70 SW 293, 
24 Kyl 940; Gallatin v. Netherton, 
176 SW 495; Kansas 
rag tee American Surety Co., 71 Mo. 


23. Crouse v.’ Barrows, 156 Cal. 
154, 103 P 894. 

24. Holt v. Uvalde Co., (Tex. Civ. 
A.) 258 SW 285. 

25. Ransome-Crummey Co. y. Ben- 
nett,’ 177.Cal...560;, 171: P 304, 

26. Ransome-Crummey Co. v. Ben- 
nett, supra. 

27. California Impr. Co. v. Rey- 
nolds, 123 Cal. 88, 55 P 802; Deane 
v. Indiana Macadam, ete., Co., 161 
Ind. 371, 68 NE 686; Sands v.. Hat- 


field,.7 Ind, A. 357, 34 NE 654; Smith, 


v. Johnson, 5 Ky. Op. 97 
28. 
137 NW 3872, 379 [cit Cyc]. 


umulative Annotations, same title, page arid note number, 


i | NE 1047. 
Haggart v. Alton, 29 S. D: 509, 


fendant’s liability upon the assess- 
ment certificate, and that the admis- 
sion of such facts by the demurrer 
establishes a cause of action. This 
contention is based upon sections 18 
and 25 of the act, the first of which 
provides that acceptance of the work 
and issuance of the certificate of as- 
sessment to the contractors shall be 
conclusive evidence of the regularity 
of all proceedings in ‘letting the con- 
tract, acceptance of work, and mak- 
ing the special assessment as herein 
provided.’ The latter Section pro- 
vides that acceptance of the work by 
the city council upon the certificate 
of the city engineer ‘shall be prima 
facie evidence that the contract has 
been complied with and the assess- 
ment exists.’ It is: sufficient to ob- 
serve that both of these sections re- 
late to the regularity of proceedings 
after jurisdiction has been acquired 
by publication of the notice giving 
the property owner opportunity to be 
heard upon the question of benefits, 
as required by section 3 of the act, 
and not to the jurisdictional proceed- 
ings required.” Haggart v. Alton, 29 
S.°D) 509, 2533) 13:7 NWu437 2: 

29. Shrum y. Salem, 13 Ind. A. 115, 
39 NE 1050. . 

30. Bienfield v. Van Ness, 176 Cal. 
585, 169 P 225; Barber Asphalt Pav. 
Co, viiCostay HTL Cal? 1885 (153. P2906. 

31. Bienfield v. Van Ness, 176 Cal. 
585, 169:P 225: 

32. West Hartford v. Coleman, 88 
Conn. 78, 89°A 1120. 

33. Schaefer v. Hines, 56 Ind. A. 
17, 102° NB: 838); { 

34. Pittsburgh, etc, R. Co. v. 
Schmuck, 181 Ind. 323, 1083 NE 325; 
Edwards v. Cooper, 168 Ind. 54, 79 


35. Schaefer vy. Hines, 56 ‘Ind. A. 
17, 102.NE 838, i 


§§ 3523-3525] 


by publication under the statute.3¢ 

" 3524] (dd) Contract and Performance. The 
making of a contract must be averred,®” but it is 
sufficient to allege its execution without alleging 
further the form or manner of its execution.®® 
Where the action is brought by the contractor, 
the complaint should allege the letting of the con- 
tract to the plaintiff.2° Compliance with statutory 
and charter requirements must appear from the 
facets alleged in the complaint.*° As a general rule 
it is not regarded as necessary to set the contract 
out in full,*t or to attach a copy of it to the com- 
plaint,*? although in some cases of action by the 
contractor it is held necessary,** and in others its 
attachment to the complaint as an exhibit is re- 
quired,** even though it is not referred to in the 
complaint as an exhibit.*° It is not necessary to 
set forth the specifications attached to and forming 
a part of the contract for the work.46 Where a 
writing is required by statute to make the contract 
enforceable an allegation that it is in writing is 
necessary.** If the statute does not require a writ- 
ten contract, the mere fact that a municipal im- 
provement contract is usually and should be in 
writing does not make an allegation that it is in 


36. Cole v. Parker-Washington 49. 
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Washburn v. Lyons, 


[44 C.3.] 849 


writing necessary.*® Where the statute requires that 
the contract should fix the time for beginning and 


‘completing the work, these times must be affirma- 


tively alleged.4® It is usually held necessary to 
aver completion of the work,*® although this is not 
necessary in some states.°+ It has also been hele 
necessary to allege compliance with the contract,” 
although the details of the work®? and the cae 
time of completion need not be alleged, especially 
where the petition otherwise contains full and spe- 
cific averments.°* A defect in the complaint may be 
cured by a failure to demur and by allegations hav- 
ing the effect of admissions by the defendant in his 
answer,°® or allegations in the answer and replica- 
tion which adequately raise an issue not offered by 
the complaint.** 

[§ 3525] (ee) Assessment and Failure To Pay. 
The complaint must aver the facts essential to ju- 
risdiction to make the assessment,*” notwithstanding 
in some jurisdictions proof of preliminary proceed- 
ings is dispensed with after a prima facie case under 
the statute has been established.** The making and 
apportionment of the assessment must be alleged,®° 
although the setting out of the assessment proceed- 
ings in detail is not required,®® the amount and the 


97 Cal.] the order or resolution making the 
assessment as reported by the en- 
gineer; but it contained no express 


averment that the work had _ been 


Co., 276 Mo. 220; 207 SW  749,| 314, 32 P 310 [foll Libbey v. Els- 
766. worth, 97 Cal. 310, 32 P 228). 
37. McAboy v. Gosnell, 64 SW 961, 50. Fay Impr. Co. v. Rankenberg, 
23 KyL 1187. 193 Cal. 488, 225'P 751; California 
38. Spaulding y. Baxter, 25 Ind.}Impr. Co. v. Reynolds, 123 Cal. 88, 


A. 485, 58 NE 551; Lewis v. Albert- 
Bon, 2 Ind.) AL 947. “53 SNES LOTL: 
Breath v. Galveston, (Tex. Civ. A.) 46 
SW 908. 

[a] Acceptance of bid.—It is suf- 
ficient to allege that plaintiff's bid 
was accepted, the regularity of the 
award under the statute being pre- 
sumed. Spaulding v. Baxter, 25 Ind. 
A. 485, 58 NE 551. 

[b] Signature.—An allegation that 
the contract for making the improve- 
ment was executed is-sufficient with- 
out alleging that it was signed by the 
mayor and clerk. Breath v. Galves- 
ton, (Tex. Civ. A.) 46 SW 903. 

39. Millikan v. Crail, 177 Ind. 426, 
98 NE 291. 

' 40. Ransome-Crummey Co. v. Ben- 
nett, Vile Cale bo0) 10 T T. 304: 

‘ [a] Affidavit accompanying bid.— 
Complaint in action to foreclose lien 
of assessment for street improve- 
ment should show compliance with 
the requirement of the charter that 
the bia be accompanied by “noncol- 
lusion” and “nonprivate agreement’’ 
affidavits. Ransome-Crummey Co, v. 
Bennett, 177 Cal. 560, 171 P 304. 

41. Van Sickle v. Belknap, 129 Ind. 
558, 28 NE 305; Lewis v. Albertson, 
23 Ind. A. 147, 53 NE 1071; Dugger v. 
Hicks, 11 Ind, A. 374, 36 NH. 1085; St. 
Louis v. Hardy, 35 Mo. 261. 

42. Woodruff Place v. Gorman, 179 
Ind. 1, 100 NE 296 (holding, in an ac- 
tion to recover back assessments 
paid, that allegations of acceptance 
of the work and approval of the as- 
sessment made it, unnecessary to at- 
tach the contract to the complaint). 

43. Girvin v. Simon, 116 Cal, 604, 
48 P 720; Logansport v. Blakemore, 
17 Ind. 318. 

44, Wait v. Ragen ae etc., Co., 
209 Ky. 682, 273 SW 4 

45. Wait v. Se noun Ou, etc., Co.; 
supra. 

46. California Impr. Co. v. Rey- 
nolds, 123 Cal. 88, 55 P 802; Libbey v. 
Elsworth, 97 Cal. 316, pee 228: 
Greenwood v. Hassett, 6 Cal. Unrep. 
Cas. 430, 61 P 173. Contra Girvin v. 
mlmen, 116 Cal. 604, 48 P 720. 

NE 800.; Overshiner v. Jones, 


Me pew. v.. Geneva, 159 Ind. 364, 
85. ee 


salah pad ce yoipay’ 


1042. 


Wiles v. Hoss, 114: Ind. 371, 16} 
66 Ind. 


55 P 802; Byrne v. Luning Co., 4 Cal. 
Unrep. Cas. 895, 38 P 454; Auburn v. 
Eldridge, 77 Ind. 126; Sheehan vy. 
Owen, 82 Mo. 458. See Bailey Constr. 
Co. v. Cornett, 198 Ky. 148, 248 SW 
235 (holding that an allegation of 
completion of work in the statutory 


form makes certain allegations of 
preliminary proceedings unneces- 
sary). 

51. Fellows v. Dorsey, 171 Mo. A. 
289, 157 SW 995; Fenstermaker v. 
San Antonio, (Tex. Civ. A.) 283 SW 
2334 [aff (Commn A.) 290 SW 

52. City St. Impr. Co. v. Watson, 


50 Cal. A. 687, 195 P 967; Meyer v. 
Wright, 19 Mo. A, 283; Philadelphia 
v. Reilly, 6 Phila. (Pa.) 592; Reilly v. 
Philadelphia, 6 Phila. (Pa.) 528. 

53. Mexico v. Lakenan, 129 Mo, A. 
180, 108 SW 111. 

fal Items of expense.—Rey. St. 
(1899) § 5863 (Annot. St. [1906] p 
2970), providing that, where no bids 
are received for laying a’ sidewalk 
after an advertisement for bids, the 
city may construct the walk at its 
own, expense, and keep an accurate 
account of the amount expended for 
labor and material, does not require 
the party suing on a tax bill for the 
cost of the construction of a sidewalk 
to attach his petition, or embody in 
it a statement of the items of ex- 
pense for the kinds of material and 


Jabor used in building the walk. 
Mexico vy. Lakenan, 129 Mo. A. 180, 
108 SW 141. 


54. Breath v. Galveston, (Tex. Civ. 
A.) 46 SW. 908. 

55. Girvin v. Simon, 116 Cal. 604, 
48 P 720; City St. Impr. Co. v. Wat- 
son, 50 ‘Cal. A. 687,195 P 967, 

56. Bozarth v. McGillicuddy, 19 
Ind. As; 26,40.) NE 30, > 48. NE 


[a] Performance according to con- 
tract.—W here, in a complaint to fore- 
close a lien for street improvements, 
it was. alleged that the contract was 
let, after advertisement for bids, to 
the lowest bidder; 


done; that the engineer made such 
estimates, and reported the same to 
the council, which report was ac- 
cepted; and that the council adopted 


that the common | 
council thereafter ordered the engi-’ 
neer to make estimates of the work, 


done according to the contract, sucn 
defect, if any, was without prejudice 
where defendant’s answer alleged 
nonperformance, and plaintiff replied 
that all the work was done under the 
supervision of the city, by its offi- 
cials, and subject to their approval, 
and was accepted as having been done 
in accordance with the terms of the 
contract, and where the case was 
tried on the issue thus raised. Bo- 
zarth v. McGillicuddy, 19 Ind, A. 26, 
47 NE 397, 48 NE 1042. 

57. Barber Asphalt Pav. Co. v. 
Costas! Ava Caller 3 ane > amen a0 orp 
Tees v. Timberlake, 8 Ky. Op. 
83 


[a] Contractor’s affidavit. — The 
complaint should allege the filing by 
the contractor after the completion 
of the work of the affidavit essential, 
under the city’s charter for jurisdic- 
tion, to make the assessment, Barber 
Asphalt Pav. Co. v. Costa, 171° Cal, 
138, 152 P 296: 

[b] Extent of improvement. — A 
petition to foreclose a special as- 
sessment for a street improvement 
was not subject to a motion to make ~ 
it more specific as to whether the 
total length of the improvement was 
more than one whole square, as the 
length of the improvement could not 
affect the jurisdiction of the board of 
trustees to levy the assessment under 
Burns St. Annot. (1901) § 4288, pro- 
viding that, whenever a petition of 
two thirds of the abutters was re- 
ceived praying for a street improve- 
ment of one whole square or more in 
length, it should be the duty of the 
board to cause the same to be made, 
and authorizing the board, in,its dis- 
cretion, to provide for such improve- 
ment for any reasonable distance less 
than one square in length. Daly v. 
Gubbins, 170 Ind. 105, 82 NE 659. 

[ce] Allegations held sufficient.— 
Treanor v. Houghton, 103 Cal. 53, 36 
P 1081; Wray v. Fry, 158 Ind. 92° 62 
NE 1004. 
Newport v. Timberlake, 8 Ky. 


83 ; 
59. Miller v. Mayo, 88 Cal. 568, 
26 P 364; Irvin v. Devours, 65 Mo. 


Edwards ‘v. Cooper, 168 Ind. 
NE 1047; Cain School De Ne 
Snyder, 73 Ind. yy 140, 126 NE ‘686, 
Aint, vy. Croxson, 212 Ky. CLT; 279° Sw 
1 
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date being sufficient under some statutes.°t Al- 
though an allegation that an assessment was duly 
apportioned has been held to be sufficient,®? the 
complaint must have attached to it as an exhibit 
a copy of so much of the assessment roll as affects 
the defendant’s property.®*? Facts rendering the as- 
sessment due must be alleged,** as, for example, that 
the time fixed by the statute for payment has 
passed,® but it is not necessary, where the action is 
brought by a contractor, to allege that the city has 
not paid plaintiff.°° The fact that defendant had 
been given time to elect to pay his assessment by 
installments but had not done so need not be 
alleged.87 

[§ 3526] (ff) Description, Ownership, and Lia- 
bility of Property. The complaint must allege facts 
showing the liability of the property sought to be 
charged;** it is not necessary to allege that the 
work has been completed in front of defendant’s 
lot.6° Where a single assessment is made against 


a number of lots of land, it is necessary to allege’ 


that the lots included were used by the owner as 
one tract.7° In order to bring an assessment within 
the rule of law subjecting an entire tract of land 
consisting of several lots only one of which abuts 
on the improved street, if it is shown that all lots 
were used as one lot," it is necessary to allege 
facts showing the user of the several lots as one 
lot,“2 and an allegation merely of the aggregate 
frontage of the lots is not an allegation that they- 
were used as one.’ The ownership of the property 
which it is sought to charge must be alleged,’* and 
the property itself must be described with sufficient 
definiteness and certainty to locate it.7> An assess- 
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[§§ 3525-352 
ment roll filed with the complaint as an exhibit may 
be referred to for a description of the property,’® 
but a material variance between the assessment roll 
and the complaint in the description of the property 
to be assessed is fatal.77 It has been held that it is 
not necessary to specifically allege that the prop- 
erty assessed is within the assessment district,‘® 
and even if the complaint seeks to subject to the 
payment of the assessment more land than is within 
the assessment district, the defect is not fatal.” 
Where it is sought to enforce the assessment against 


several persons as owners, the complainant should 
be required to ascertain the interests of the par- 


ties and plead such interests in order to show the 


amount of each person’s individual liability.°° 

[§ 3527] (c) Plea, Answer, and Cross Complaint. 
Where the complaint sets forth facts entitling the 
plaintiff to the enforcement of the assessment len, 
the defendant, to defeat the lien, must set up his 
defense by answer, or other appropriate pleading.** 
The form and sufficiency of the pleading is governed 
by the rules usually applicable to civil actions,*? as, 
for example, that matter in abatement dehors the 
record must be presented by a plea in abatement ;** 
that material allegations by plaintiff must be denied 
by defendant, unless defendant relies on matter in 
confession and avoidance;** that material facts al- 
leged by plaintiff and not denied by defendant are 
deemed admitted ;®° that a denial, qualified in such 
a way as to evade the real issues of the case, is 
insufficient ;°° that separate defenses may be pleaded 
regardless of the rule as to inconsistent defenses, 
where, the inconsistency is apparent and not real;8* 
that the defendant should be allowed to amend 


tue) 
ag 


61. Edwards v. Cooper, 168 Ind. 54, 
79 NE 1047. 

62. Tennessee Pav, Brick Co. v. 
Barker, 59 SW 755, 22 KyL 1069. 

63. Cleveland, etc., R. Co, v. Por- 
ter, 38 Ind. A. 226, 74 NE 260, 76 NE 
179; Sloan v. Faurot, 11 Ind. A. 689, 
39 NE 539. 

64. See cases infra notes 65, 66. 

65. Lewis v. Albertson, 23 Ind. A. 
147, 53 NE 1071. : 

66. Dugger v. Hicks, 11 Ind. A. 
874, 36 NE 1085. 

67. Highlands v. Dallas, 165 Ind. 
710, 75 NE 824; Harmon y. Dallas, 165 
Ind. 710, 75 NE 824; Slocum v. Dal- 
las, 165 Ind. 710, 75 NE 823; Low v. 
Dallas, 165 Ind. 392, 75 NE 822. 

68. Witter v. Mission School Dist., 
121 Cal. 350, 53 P 905,.66 AmSR 33; 
Bernstein v. Downs, 112 Cal. 197, 44 
P 557; Deane v. Indiana Macadam, 
etc., Co., 161 Ind, 371, 68 NE 686; 
Mendenhall v. Clugish, 84 Ind, 94; 
Helm vy, Witz, 35 Ind. A. 131, 73 NE 
846; Willard v. Albertson, 23 Ind. A. 
162, 53 NE 1076, 54 NE 446; Lewis v. 
Albertson, 23 Ind. A. 147, 53 NE 1071; 
Lake Erie, etc., R. Co. v. Walters, 9 
Ind. A. 684, 37 NE 295; Butler v. 
Robinson, 75 Mo. 192. 

[a] Sufficiency generally.—Deane 
v. Indiana Macadam, etc., Co., 161 
Ind, 371, 68 NE 686; Helm y, Witz, 35 
Ind. A. 131, 73 NE 846; Lake Erie, 
etc., R. Co. v. Walters, 9 Ind, A. 684, 
37 NE 295. : 

[b] Allegation that abutting prop- 
erty was to bear the cost of improve- 
ment.—Deane v, Indiana Macadam, 
etc., Co., 161 Ind. 371, 68 NE 686. 

[c] Estoppel of owner. — Bern- 
stein v. Downs, 112 Cal. 197,,44 P 557; 
Willard v. Albertson, 23 Ind. A. 162, 
53 NE 1076, 54 NE 446;. Lewis v. 
Albertson, 23 Ind, A. 147, 53 NE 1071. 

{d] For example, the cost of the 
improvement, the aggregate of the 
properties subject to the assessment, 
and, using the same standard of 
measuremént, the proportionate as- 


sessable value. of defendant’s prop- 
erty should appear. Mendenhall v. 
Clugish, 84 Ind, 94. 

69. Perine v, Lewis, 128 Cal. 236, 
60: P.422, 772. 

70. Barber Asphalt Pav. Co. v. 
Peck, 186 Mo. 506, 85 SW 387. 

71. See supra § 3067. 

72. Barber Asphalt Pav. Co. v. 
Peck, 186 Mo. 506, 85 SW 387. 
73. Barber Asphalt Pav. 

Peck, supra. 

74. San Francisco v. Doe, 48 Cal. 
560; Butler -v. Robinson, 75 Mo, 192; 
Parks v. Campbell, 21 Oh, St. 280; 
Corry v. Gaynor, 21 Oh, St. 277. 


Cos .v. 


75. Bell v. Johnson, 207 Mo. 281, 
105 SW 1039. 
[a] Boundaries.—The description 


of a lot in a petition in an action to 
foreclose a lien of a special tax bill, 
“a certain lot ... bounded north by 
Sanders and self, east by self, south 
by self and west by Euclid Avenue,” 
and there being nothing to show what 
the words ‘“‘Sanders” and ‘self’? mean, 
is insufficient to give the court juris- 
diction over the lot as described. 
Bell v. Johnson, 207 Mo. 281, 285, 105 
SW 1039. 

[b] Description held sufficient.— 
Bradford v. Huntsville, 215 Ala, 591, 
112 S 200. 


76. Lahman vy, Goshen, 178 Ind. 
54, 98 NE 1, 710. 
77. Bostwick v. .South Jackson- 


ville, 77 Fla. 860, 82 S 235, 

78. Kirkwood v. Hillcrest Realty 
Co., (A.) 284 SW 1023 [transf 285 Mo. 
143, 226 SW. 8351. 


79. Holt v. Fige, 94 SW 34, 29 
KyL 613. 
80. Uvalde Rock Asphalt Co, v. 


Lyons, (Tex. Civ. A.) 289 SW .202. 
81. Bailey Constr. Co. v. Cornett, 
198 Ky. 143, 248 SW 235. 

82. See Pleading [31 Cyc 126 et 
seq]; and cases infra this section. 
83. Pittsburgh, etc, R. Co. 
Schmuck, 181 Ind. 328, 103 NE 325. 

[a] No notice of assessment.—A 


Vv. 


defense to an action to foreclose a 
sewer assessment lien, that no notice 
of the assessment was shown to have 
been given to the owner, pursuant to. 
statute, must be presented by plea in 
abatement, and is waived when not so 
presented. Pittsburgh, ete., R. Co. v. 
Schmuck, 181 Ind. 323, 103 NE 325. 

Plea in abatement generally see 
Pleading [31 Cyc 170]. 

84. City St. Impr. Co. v. Rontet, 
140 Cal. 55,.73 P 729. 

85.. Ball v. George M. Eady Co., 
193 Ky. 813, 237 SW. 670. 

[a] Passing of ordinances.—In an 
action to enforce a statutory lien for 
street improvements in a city of the 
fourth class, where the first para- 
graph of the answer denied that any 
improvement was made or accepted 
pursuant to or by ordinances of the 
city, and that no ordinances were 
passed in relation thereto, a third 
paragraph in the answer, to the effect 
that the mayor or two other mem- 
bers of the council had forfeited their 
offices as such, and that there was no 
quorum in the board of council when 
the resolutions, ordinances, etc., were 
passed or published, must be inter- 
preted as an admission that ordi- 
nances were passed, but that they 
were void, and as explaining what 
was meant by allegations of the first 
paragraph. Ball v. George M. Hady 
Co., 193 Ky. 813, 237 SW 670. 

Admissions by pleading in answer 
generally see Pleading [31 Cyc 206]. 

86. Shepard v. McNeil, 38 Cal. 72. 

[a] Making of assessment.—An 
answer to a complaint seeking to en- 
force a lien for an assessment for 
street improvements, which denies 
that the superintendent of streets 
“originally”? made the assessment in 
his official capacity, is evasive, and 
tenders an immaterial issue. Shep- 
ard v. McNeil, 38 Cal, 72. 

87. Westall v. Altschul, 126 Cal 
164, 58 P 458. : 

[a] Inconsistent defenses.—Where, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


his answer to meet the plaintiff’s amended com- 


plaint.§§ 
Affirmative defenses. 


after the reversal of a judgment in 
an action on a street assessment, a 
new assignment is made, and action 
brought thereon before the dismissal 
of the former action, defendant is not 
precluded from a defense that the 
subsequent assessment was not made 
within the time required, by setting 
up other inconsistent defenses, deny- 
ing the making of such assessment, 


and that the former suit was still’ 


pending, no final judgment having 
been entered therein. Westall v. 
Altschul, 126 Cal. 164, 58 P 458. 

Inconsistent defenses generally see 
Pleading [31 Cye 147]. 

- gs. Harney v. Applegate, 57 Cal. 
05. 

[a] Amendments.—Where a com- 
plaint was amended, on plaintiff's 
motion, by striking from its caption 
the names of some of the defendants, 
as to whom the action was dismissed, 
and the action was to enforce a street 
assessment against a lot, and the 
complaint averred that all the de- 
fendants were joint owners of the 
lot, and, as such, necessary parties to 
the suit, it was held that, if the effect 
of the amendment was to show that 
defendants whose names were struck 
out had no interest in the lot, it was 
the right of those remaining to 
amend their answer and aver that the 


others did have an interest in the 
Jot. Harney v. Applegate, 57 Cal. 
205. 


Right to answer new matter intro- 
duced by amendment see Pleading 
[31 Cye 459]. 

89. Brown vy. Pomona Bd. of Edu- 
eation, 103 Cal. 531, 37 P 503; Daly v. 
Gubbins, 170 Ind. 105, 82 NE 659; 
Shank v.-Smith, 157 Ind. 401, 61 NE 
932, 55 LRA 564; Shrum v. Salem, 13 
Ind. A. 115, 39 NE 1050; Salem _ v. 
Young, 142 Mo. A. 160, 125 SW 857; 
Guinotte v. Ridge, 46 Mo. A. 254, . 

[a] Unreasonableness of ordi- 
nance.—In an action on special tax 
bills issued for the cost of a sidewalk 
constructed in territory annexed to a 
city pursuant to ordinance, in order 
to raise issues of the reasonableness 
of the extension of the city limits to 
such territory and of the ordinances 

‘requiring the construction of the 
sidewalk, defendant should specifi- 
cally plead such objections, Salem 
v. Young, 142 Mo. A. 160, 125 SW 857. 

[b] Failure to file election state- 
ment.—An answer in a suit to fore- 
close a street assessment, alleging 
that no statement of the election of 
any member of the board of trustees 
of the town had been filed in the office 
of the clerk of the circuit court of 
the county, as required in certain in- 
stances by statute, was defective for 
failure to allege when the town was 
incorporated, and when the trustees 
whose acts were questioned were 
elected. Daly v. Gubbins, 170 Ind. 
105, 82 NE 659. 

[c] Taking over individual im- 
provement.—An answer alleging that 
defendant was engaged in the con- 
struction of a sidewalk in front of 
his premises, that the town, without 
notice to him, took the work in 
charge, and prevented him from com- 
pleting it, is insufficient as a bar to 
an action by the town to enforce its 
lien for the cost of the walk, as it 


The facts constituting an 
affirmative defense must be specifically pleaded.®® 
Facts, not conclusions, must be alleged.®? 
an answer must aver the facts relied on to establish 
fraud,®' or lack of due process of law,®? or in- 
equality of assessment,®? or lack of. benefits re- 
ceived,®* a failure to comply with the requirements 
of a city ordinance® or of the contract,®® or im- 
proper authorization” or execution of the work,°® 
or 1Jmproper computation of the amount assessable 
against the property owners,®® or a reduction in 
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the assessment,! or payment.? 


Cross petition or set-off. A cross petition seek- 


Hence 


[§ 3528] (a) 


insufficient.® 


tained.’ 


does not show that defendant was 
constructing the walk according to 
the requirements of the ordinance. 
Shrum v. Salem, 13 Ind, A. 115, 39 
NE 1050. 

[ad] Guaranty of work done.— 
Where an answer asserts the invalid- 
ity of a contract as providing for re- 
pairs, but does not set out the con- 
tract, it will be presumed as against 
the answer that the contract is one 
of guaranty. Shank v. Smith, 157 
Ind. 401, 61 NE 932, 55 LRA 564. 

[e] Authority to make contract.— 
As the authority of a municipal cor- 
poration to make a contract not void 
on its face will be presumed, the de- 
fense of ultra vires, in an action 
thereon, must be raised by answer. 
Brown y. Pomona Bd. of Education, 
103. Caly,531,)3% P503% 

90. Slocum vy. Dallas, 165 Ind. 710, 
75 NE 823; Low v. Dallas, 165 Ind. 
392, 75 NE 822; Shank v. Smith, 157 
Ind. 401, 61 NE 932, 55 LRA 564; 
Wait v. Southern Oil, ete., Co., 209 
Ky. 682, 273 SW 473. 

91. Lux, etc., Stone Co. v. Don- 
aldson, 162 Ind. 481, 68 NE 1014; Wil- 
lard v. Albertson, 23 Ind. A. 164, 53 
NE 1077, 54 NE 403; Mullins v. Mt. 
St. Mary’s Cemetery Assoc., 259 Mo. 
142, 168 SW 685. 

[a] Fraud.—In an action to re- 
cover an assessment for a street im- 
provement, an answer alleging that 
defendants called the attention of 
the city engineer and the street com- 
mittee in charge of the improvement 
to certain defects in the work, and on 
a hearing, made proof of the same, 
but that the committee disregarded 
the evidence, and concealed the facts 
from the common council, and as- 
sured such council that the work had 
been done according to the contract, 
and that the civil engineer and the 
street committee combined and col- 
luded with the contractor to do in- 
ferior work and to furnish inferior 
material and to deceive the common 
council, etc., was insufficient as an 
allegation of fraud in the acceptance 
of the work by the common council. 
Lux, etc., Stone Co. v. Donaldson, 162 
Ind, 481, 68 NE 1014. 

92. Willard v. Albertson, 23 Ind. 
A, 164, 58 NE 1077, 54 NE 4038. 

93. Bayes v. Paintsville, 166 Ky. 
679, 179 SW_ 623, LRA1916B, 1027; 
Huesman v. Dersch, 109 SW 319, 33 
Tee 77; Boone v, Gleason, 10 Ky. Op. 
54. 

94. Granite Bituminous Pav. Co. 
v. Fleming, 251 Mo. 210, 158 SW 4. 

95. Horne v. Hehler, 64 SW 918, 23 
KyL 1176; Menefee v. Bell, 62 Mo. A. 
659. 

[a] Failure of council to approve. 
—If defendant wishes to rely upon a 
failure to comply with a city ordi- 
nance requiring the apportionment to 
be approved by the council before 
the warrants are issued by the board, 
both the ordinance and the failure to 
comply with it must be alleged. 
Horne v. Mehler, 64 SW 918, 23 KyL 
1176. 

[b] Failure to file notice of suit 
in the office of the board of public 
works, as required by the city char- 
ter, is new matter, and must be 
pleaded and proved. Menefee v. Bell, 
62 Mo, A. 659, 


ing damages must contain allegations of the facts. 
showing the negligence or illegality of the plaintiff’s 
acts and the resulting damage to the defendant,? 
and a similar rule applies to a plea of set-off.4 


Reply. In jurisdictions where a 


reply is provided for in the code® its function is to 
put in issue the averments of the answer setting up 
new matter, and where it fails to do this it is 
The reply also fails where the facts 
alleged do not support the conclusions therein con- 


ware Elrod vy. Henderson, 9 Ky. Op. 

97. Hoosier Constr. Co. v. Seibert, 
63 Ind. A, 594, 114 NE 981; Carthage 
v. Badgley, 73 Mo. A. 123; Vieths v. 
Ht as Property, ete., Co., 64 Mo. A. 


98. Carthage v. Badgley, 73 Mo. A. 
123; Vieths v. Planet Property, etc., 
Co., 64 Mo. A. 207. 

[a] Delay in performance.—wW here 
the petition in an action on a special’ 
tax bill alleged that the work was 
completed “in the manner” prescribed 
by the contract, a general denial was 
not sufficient to raise an issue that 
the work was not completed within 
the time required. Hill-O’Meara Con- 
str. Co. v. Hutchinson, 100 Mo. A. 
294, 73 SW 318. 

99. Sullivan v. Texas Roach-Mani- 
vind Pav. Co., (Tex. Civ. A.) 220 SW 


1. Lux, etc., Stone Co. v. Donald- 
son, 162 Ind. 481, 68 NE 1014. 

2. Lehman v..Goshen, 178 Ind, 54, 
98 NE 1, 710. 

3. Pope v. Terry, 8 Ky. Op.. 373. 

[a] Overflow from street con- 
struction.—In a cross petition for 
damages against the contractor and 
city, where it is not averred that the 
street has been so constructed or the 
work so done as to cause the water 
to flow over the property owner’s 
lands, no cause of action is stated. 
Pope v. Terry, 8 Ky. Op. 373. 

4 Nickels v. Frankfort, 111 SW 
706, 38 KyL 918. 

[a] Change of grade of street.— 
In a suit against a lot owner to en- 
force a lien for street improvements, 
a plea of set-off alleging that, in 
making the improvement, the grade 
of the sidewalk had been changed so 
that it was raised above the level of 
defendant’s lot, which necessitated 
his filling in his lot to avoid the cre- 
ation of a pond in it, which cost him 
a certain. sum, was insufficient, in 
that it failed to show damage or that 
the grade on which the street was re- 
built was not the one established as , 
required by the city council. Nickels 
v. Frankfort, 111 SW 706, 33 KyL 918. 

5. See Pleading [31 Cyc 241]. 

6 Trapp v. Bailey, 152 Ky. 369, 
153 SW. 472. 

[a] Gis pendens.—Where the pe- 
tition, in an action to enforce appor- 
tionment warrants, was amended to 
make subsequent purchasers of the 
land parties, and they pleaded that 
no lis pendens notice was filed, and 
that they were purchasers for a valu- 
able consideration, and without no- 
tice of the action, a reply was insuffi- 
cient to put the averments of such 
answer in issue, where, after admit- 
ting that no lis pendens notice was 
filed, the reply in effect denied that 
such parties were purchasers for a 
valuable consideration, without no- 
tice, because the public records of 
the city constituted notice to them of 
the existence of the lien. Trapp v. 
Bailey, 152 Ky. 369, 153 SW 472. 

7. Tompkinsville v. Miller, 195 Ky. 
148, 241 SW 809. 

[a] Dedication of street.—Where 
an abutting property owner pleaded 
estoppel to assess the cost of street 
construction against his property, be- 
cause the work on other portions of 
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[§ 3529] (e) Demurrer. A demurrer to a com- 
plaint which fails to allege facts necessary to give 
the court jurisdiction will be sustained,® as, for 
example, where it fails to allege that the improve- 
ment had been consented to by a majority of abut- 
ting landowners where such, consent is necessary,? 
or fails to allege facts showing the insufficiency of 
a prior assessment.1° Where the facts alleged show 
that the cause of action is barred," or that the law 


has not been complied with,!? as, for example, that | 


the contract had been awarded to the plaintiff before 
the day set for the opening of the bids,'* or that 
it was not executed within the time allowed by stat- 
ute,'* or that the work had not been authorized,** 
the petition is demurrable; and it matters not that 
the allegations by which these facts appear are in 
themselves mere surplusage.t* A complaint claim- 
ing relief in excess of that to which complainant is 
entitled is not for that reason demurrable,*’ nor is a 


the front foot assessments which may be due to pay- 
ments on a prior assessment,!® or beeause of obvi- 
ously clerical errors in allegations otherwise well 
made,!® or because of ‘matters not apparent from the 
pleading itself.?° : ‘ 
Special demurrer. Objection to the form of alle- 
gations should be presented by special demurrer, and 
where presented by general demurrer, the objection 
will not be sustaincd.24. The landowner, on general 
demurrer, cannot rely on an improper description 
of the improvement,” or on the failure to state that 
the street improved was a public street,?* or on 
the plaintiff’s failure to allege that notice was given 
as required by statute,?* or on the fact that the 
allegation of the giving of notice was not in the 
statutory form.?® 1 
[§ 3530] (12) Issues, Proof, and Variance. The 
rules as to issues, proof, and variance applicable in 
civil cases generally?® apply to actions to enforce 


complaint. demurrable because of 


the street had been paid for from the 
general funds of the city, a reply 


alleging that the portions paid for. 


from the general fund did not con- 
stitute a public street was insuffi- 
cient, the construction of the street 
by the city with the consent of the 
owner being substantial dedication to 
public use. Tompkinsville v. Miller, 
195 Ky. 148, 241 SW 809. 

8. See cases infra note 9, 

9. Fairmount v. Criss, 68 W. Va. 
316, 69 SE 805; Fairmont v. Harden, 
68 W. Va. 315, 69 SE 804; Fairmont 


v. Smith, 68 W. Va. 314, 69 SE 804;' 


Fairmont v. Wiley, 68 W. Va. 313, 69 


SE 804; Fairmont v. Bishop, 68 W.., 


Va. 308, 69 SE 802. 

10. Ede v. Cuneo, 6 Cal, 

Cas. 185, 55 P 388. 

11. Bonte v. Taylor, 24 Oh. St. 628. 

12. See cases infra notes 13—L5. 

13. Perine Contracting, etc., Co. v. 
Quackenbush, 104 Cal. 684, 38.P 533. 

14. Perine v. Forbush, 97 Cal. 305, 
32-P 226, 

15. Carthage v. Badgley, 73 Mo. A. 
123. ' 
16. Carthage v. Badgley, supra. 

17. Millsap v. Balfour, 154 Cal. 
303, 97°P 668. 

[a] Attorney’s fees.—A claim that 
the payment of fees of attorneys for 
plaintiff, suing to foreclose an assess- 
ment lien for street work, cannot con- 
stitutionally be imposed against de- 
fendant, goes merely to the extent of 
the relief to which plaintiff may be 
entitled, and cannot be determined on 
a demurrer to a complaint alleging 
facts from which a right to some re- 
lief arises. Millsap v. Balfour, 154 
Cal. 303, 97 P 668. 

18. Elkins v. Harper, 82 W. Va. 
377,.95 SE 1033. 

19. Elkins v. Harper, supra, 

fa] An insufficient date of publi- 


cation of a resolution relating to re-| 
assessment for improvements, shown | 


in a certificate thereof, is not a 
ground of demurrer to a bill to en- 
force an assessment lien containing 


an allegation of due publication, as} 


the proper date might be otherwise 


proved. Hlkins v. Harper, 82 W. Va. | 


377, 95 SE 10338. 


20. Bernard v. Green, 60 SW 631, | 


22 KyL 1448. 


[a] Warrant for construction, not | 


repairs.—In an action to enforce a 
lien for the cost of a street improve- 
ment, a demurrer to the petition does 
not lie on the ground that a certain 
part of the apportionment warrant 
sued on was for keeping the street in 
repair, where neither the petition nor 
the ordinance or contract shows that 
anything was included for repairs. 
reese he v. Green, 60 SW 631, 22 KyL 
at} A 

21. See cases infra this section. 

22. Richmond Constr. Co. v. Grow- 


Unrep. 


discrepancies in 


ney, 29 Cal, A. 427, 155 P 1008. 

23. .Los Angeles Pav. Co. 
pos Wdy.Co., USL Cali 685) 1 867P 
593. 

24. Williams v. Bergin, 127 Cal. 
578, 60 P 164. : 

[a] Notice of award.—An objec- 
tion to a complaint that it does not 
allege that the notice of an award of 
a contract was “conspicuously” 
posted, as required by Street Im- 
provement Act § 5, cannot be pre- 
sented on general demurrer. Wil- 
pater v. Bergin, 127 Cal. 578, 60 P 
164. 
25. Daly v. Gubbins, 170 Ind. 105, 
82 NE 659. 

26. See Pleading [81 Cyc.670 et 


27. New London vy. Miller, 60 
Conn. 112, 22 A 499; Thibodaux vy. 
Dantin, 142 La. 384, 76 S 808; Thibo- 
daux v. Stark, 142 La. 375, 76 S 806; 
Jaicks v. Merrill, 201 Mo... 91, 98 SW 
753; Kansas City v. Johnson, 78 Mo. 
661; Chillicothe v. Boehner, (Mo, A.) 
288 SW 941; Chillicothe v. Penning- 
ton, (Mo. A.) 288 SW 939; Hoffman v. 
Houck, (Mo. A.) 282 SW 448; Mexico 
v. Lakenan, 129 Mo. A. 180,108 SW 141. 

[a] Ordinance.—In a city’s action 
to recover a tax, an allegation that 
the tax was “duly levied’ authorizes 
the reception in evidence of the ordi- 
nance under which it was levied. 
Kansas City v. Johnson, 78 Mo. 661. 

[b] Mode of apportionment.—In 
action for share of cost of paving 
street, defendant is not entitled to 
contest the mode of apportionment 
of the cost where that issue was not 
raised in the pleadings. Thibodaux 
v. Dantin, 142 La. 384, 76 S 808; 
Thinkers v. Stark, 142 La, 375, 76S 

[c] Maturity of installments.—In 


a suit on special tax bills issued for | 


a street improvement, plaintiff's alle- 
gation that installments were “due 
and unpaid,” tendered an issue of the 
maturity of such installments, and he 
could show ‘that, by city charter pro- 
visions, the installments had become 


due on account of default in payment | 


of other installments. Jaicks v, Mer- 
rill, 201 Mo. 91, 98 SW 7538. 

{[d] Form of assessment.—Proof 
of a joint assessment will not sup- 
port an allegation of a several one, 
New London y, Miller, 60 Conn. 112, 
22) A’ 499, 

[a] Engineer’s estimate.—Where, 
in an action on tax bills issued for 
the cost of the construction of a 


brick sidewalk, the issue was whether | 


or not the city engineer had made an 
estimate, and the answer did not raise 
the question of a fraudulent estimate, 
the details of facts which the engi- 
neer took into consideration in mak- 
ing an estimate were irrelevant, and 
it was proper:to refuse to permit him 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note/number. 


ra 


special assessments.?? 


v. Los, 


| proof, 


Material allegations in the 


to answer an inquiry concerning how 
many bricks went into the walk. 
Mexico v. Lakenan, 129 Mo. A, 180, 
108 SW 141. 

{[f] Under a general denial (1) 


proof in support or rebuttal of the - 


material allegations made by the 
plaintiff is required and admissible. 
St. Louis vy. Brinckwirth, 204 Mo. 
280, 102 SW 1091; Fruin v. Meredith, 
145 Mo. A. 586, 122 SW 1107; Poplar 
Bluff v. Bacon, 144 Mo. A. 476, 129 
SW 466; Chillicothe vy, Henry, 136 Mo. 
A. 468, 118 SW 486; Cushing v. 
Powell, 130 Mo. A. 576, 109 SW 1054. 
(2) The defense to an action to en- 
force the lien of a special tax bill 
that the power to impose the tax 
never existed is available under the 
general denial. Chillicothe v. Henry, 
supra, (3) The defense, in an action 
on special tax bills issued against 
distinct lots, that one tax bill should 
have been issued against all the lots, 
on the ground that they were one for 
purposes of assessment, is available 
under the general denial. Fruin-v. 
Meredith, supra. (4) In a suit to en- 
force a special tax bill for macadam, 
a taxpayer could show under a gen- 
eral denial that the bills were void 
for variance between the initial reso- 
lution and subsequent proceedings as 
to the quantity of material used. 
Poplar Bluff v. Bacon, supra. 

[g] Failure to introduce tax bills. 
—aA petition in an action by a city, 
which sets forth the steps taken up 
to and including the issuance of tax 
bills for assessed benefits for estab- 
lishing an alley, as well as the de- 
livery of tax bills to the collector, the 
notice of the collector, the failure of 
payment, to which petition copies of 
tax bills as the instruments sued on 
are filed, and which prays for a de- 
cree establishing the amount of the 
special tax bills and interest, as a 
lien against property described and 
directing the sale of the property to 
satisfy the amount found to be due, 
states a cause of action on tax bills, 
and, where the answer is a general 
denial and there is no proof of the 
issuance of tax bills, the failure to 
introduce thé tax bills is failure of 
precluding a recovery, St. 
Louis _y. Brinckwirth, 204 Mo. 280, 
102 SW 1091. i 

{h] Failure to enjoin performance 
of contract.—Invalidity of a sewer 
improvement contract was no defense 
in the contractor’s action to foreclose 
liens against the owner, who had 
failed to bring action to enjoin per- 
formance of the contract within the 
time required by statute, although 
the contractor joined issue on the an: 
swer alleging facts to show the ‘int 
validity of the contract by a general 
denial. Webster v. Independent Con- 
str. Co., 80 Ind. A. 499, 189 NE 150: 


ST 


oat 


pleadings of the opposite party, which are properly 
pleaded and not denied, are deemed admitted and 


therefore need not be proved.?% 


tween the pleading and proof in matters of descrip- 
tion, if not such as to create uncertainty in the 
identity of the subject matter, cannot cause a ma- 
terial variance,”® but a variance creating uncertainty 
is material.*° A failure to describe the property as 
fully in the petition as in the improvement certificate 
is not a fatal variance where omissions may be sup- 


A 


plied by extrinsic evidence.*t 


facts as to ownership due to an assignment of the 
claim is not material where the assignment of the 
certificate is made after the commencement of suit 
thereon,** but is material if assignment precedes 
A statute which by way of simplifying 


the suit.3% 
the pleading requires allegations 


only does not operate to dispense with proof: of 


28. Oakland Sav. Bank vy. Sullivan, 
107 Cal. 428, 40 P 546. : 

‘[a] Contiguity to street improve- 
ment.—In an action to collect a mu- 
nicipal special assessment, where the 
complaint states that the property of 
defendants is contiguous to the street 
improvement, and the allegation is 
not controverted by the answer, it 
must be taken as true. English v. 
Merritory, it Ariz. §87,° 259, 89 P 50x; 
90 P 601 [aff 214 U.S. 359, 29 SCt 
658, 53 L. ed. 1030]. 

Admissions by failure to deny gen- 
erally see Pleading [31 Cyc 678]. 

29. Morris v. Gainesville, 60 Fla. 
338, 53 S 739. 

[a] Assessment on “feet front- 
age.’—Where a statute authorizes 
a lien for sidewalk improvements 
“per front foot,’’ and a bill in a suit 
to enforce payment alleges an in- 
debtedness “per front foot,’ and the 
attached statement for the debt is 
for a stated number of “square feet 
of sidewalk,” and shows “179 feet 
frontage,” there is no variance or 
want of equity. Morris v. Gaines- 
ville, 60 Fla. 338, 53. S 739. 

Variance in description generally 
see Pleading [31 Cye 705]. 

30. German-American Bank Vv. 
Manning, 133 Mo. A. 294, 113 SW 251. 

[a] Boundaries.—A tax bill against 
defendant M originally described the 
land as “lot No. Pt. 28 in City Block 
No. 5149, said ground having an ag- 
gregate front of 30.00 feet by a depth 
of 137.50 feet, bounded North by Page 
Bl. east by Birkbeck R. E. & I. Co, 
... south by alley and west by Attna 
Loan Co.” The bill as intreduced in 
evidence showed the words ‘“Birk- 
beck, R. E. & I. Co.,’”’ crossed out, and 
after them the words, ‘now Dennis,” 
interlined in different handwriting. 
The petition to foreclose the bill al- 
leged that defendant M against whom 
it was issued owned the west twen- 
ty-nine feet and two inches of lot 
twenty-eight and the east ten inches 
of lot twenty-six of Raymond Place 
on the date of the bill. There was a 
fatal variance between the descrip- 
tion in the tax bill, both as originally 
drawn and as altered, and the de- 
scription in the petition. German- 
American Bank v. ee 133 Mo. 


A. 294, 296, 113 SW : 
Blair v. Houston, (Tex. Civ. 


31. 
A.) 273 SW 3465. 

* 32, Kernagan v. Ft. Worth, (Tex. 
Civ. A.) 194 SW 626. 

33. Kernagan v. Ft. Worth, supra 
(the burden was on plaintiff to estab- 
lish ownership of the certificate at 
the time of the institution of the 
suit). 

34 Zint v. Croxson, 212 Ky. 617, 
279 SW. 1067. 

35. See cases infra this note. 
~ [a] Allegations to be proved.—(1) 
Ownership of defendants. Robinson 
Vv. Merrill, 87 Cal. 11, 25 P 162; Santa 


Barbara v. Huse, 51 Cal. 217. (2) 
Demand of payment. Church v. 
Grady; 40 Cal. A. 194, 180 P 548... (3) 
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Discrepancy be- 


variance in the 
Presumptions. 


of certain facts 


{ 

Jurisdiction of council to establish 
‘improvement. Hartford v. Poindex- 
ter, 84 Conn. 121, 79 A 79; Granite 
Bituminous Pay. v. Parkview 
, AL. 226, 201 
; . (4) Existence of highway. 
Swissvale Borough v. Dickson, 269 
(Pa. 19, 112 A 120. (5) Ownership of 
improvement certificate at time of 
institution of suit. Kernagan v. Ft. 
‘Worth, (Tex. Civ. A.) 194 SW 626. 
(6) That work was completed within 
a reasonable time if not done within 
the contract time. Sparks v. Villa 
Rosa Land Co., 99 Mo. A. 489, 74 SW 
1120. (7) That improvements for 
which special tax bill was 
have been actually made and the 
amount thereof. Granite Bituminous 
Pav. Co. v. Parkview Realty, etc., Co., 
supra, 

36. McComb v. Bell, 2 Minn, 295; 
Cameron v. Pixlee, (Mo. A.) 211 SW 
96; Grant v. Bartholomew, 58 Nebr. 
839, 80 NW 45, 57 Nebr. 673, 78 NW 
314; Merrill v. Shields, 57 Nebr. 78, 
77 NW 368; Equitable Trust Co. v. 
O’Brien, 55 Nebr. 735, 76 NW 417; 
Leavitt v. Bell, 55 Nebr. 57, 75 NW 
‘524; Lufkin v. Galveston, 56 Tex. 522; 
‘Power v. Breckenridge, (Tex. Civ, A.) 
290 SW 872, 

[a] Collective assessment. — The 
burden is on plaintiff to prove that 
lots assessed collectively were used 
by owner as one tract so as to avoid 
separate assessment - required by 
statute. Cameron vy. Pixlee, (Mo. A.) 
211 SW 96. 

[b] Bill in equity after sale of 
property.—Where a contractor agrees 
to take his pay out of the proceeds of 
special assessments, and the city 


levies an assessment on a Street rail- | 


way property, and sells it, but neg- 
lects to take out a deed therefor, the 
contractor cannot’ maintain a _ bill 
against the street railway to pay the 
amount of Such assessment without 
showing that it was just and equita- 
ble, as well as properly and validly 
made, 
37. Hoosier Constr. Co. v. Seibert, 
63 Ind, A. 594, 114 NE 981. 
38. See infra § 3534. 
39. Alaska. — Ketchikan vy, Zim- 
merman, 4 Alaska 336. 
Ark.—Osborne v. Ft. Smith Bd. of 
Impr. Pav. Dist. No. 5, 94 Ark. 563, 
128 SW 357; Texarkana Bd of Impr. 
Dist. No. 5 v. Offenhauser, 84 Ark. 
257, 105 SW 265. 
Cal.—City St. Impr. Co; v. Laird, 
138 Cal. 27, 70 P 916; Belser v. All- 
man,ls4 Cali 399;"-66)) P4920 San 
Francisco Pav. Co. v. Bates, 134 Cal. 
39, 66 P 2; Beckett v. Morse, 4 Cal. A. 
228, 87 P 408. 
Tll.—Peo. v. Glick, 282 Ill. 198, 118 
NE 466. 
‘ Ky.—Barret v. Falls City Artificial 
Stone Co., 52 SW 947, 21 KyL 669. 
Mo.—Haag v. Ward, 186 Mo. 2325, 
85 SW 391; Dollar’ Sav. Bank v. 
Ridge, 183 Mo. 506, 82 SW 56; Parker- 
Washington Co. v. Field, 202 Mo. A. 
159, 214. SW 402; Blair v.. Glenn, 187 


issued |' 


: benefits. 


‘fit accruing to its property. 


Creation of 


Little v. Chicago, 46 Ill. A. 534. | 
1 NE 693, 95 NE 585. 
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other facts when they are put in issue.*4 
[§ 3531] (13) HEvidence—(a) Presumptions and 
Burden of Proof. The burden is upon plaintiff to 
‘prove the material allegations of the complaint 
i where such allegations have been placed in issue.*° 
‘He must establish the validity of the assessment.*° 
The burden is also on plaintiff to prove facts consti-, 
tuting an alleged estoppel of defendant to show the 
. Invalidity of the assessment.®* 
ease is established,?* the burden is upon defendant 
to prove any defects or irregularities in the pro- 
ceedings,®® and the burden is upon defendant to 
establish an affirmative defense pleaded by him.*® 


When a prima facie 


The plaintiff will be aided in the 


establishment of his case by the presumptions 
which generally are indulged in favor of the regu- 
larity of official acts*! and the validity of the assess- 


‘Mo. A. 392, 172 SW 1195. ; 

[a] Burden on defendant to prove: 
(1) Invalidity of assessment. OS- 
borne v. Ft. Smith Bd. of Impr. Pav. 
‘Dist. No. 5, 94 Ark. 563, 128 SW 357; 
Texarkana. Bd. of Impr. Dist. No. 5 v. 
Offenhauser, 84 Ark, 257, 105 SW 265; 
Peo. v:/ (Glick, °282° Ill. 198, 118° Nn 
466; Parker-Washington Co. v. Field, * 
‘202 Mo. A. 159, .214 SW-402. (2) 
‘That ordinance’ was not legally 
‘enacted. Ketchikan v. Zimmerman, 4 
Alaska 336; Dollar Sav. Bank Vv. 
|Ridge, 183 Mo. 506, 82 SW 56. (3) 
Absence of ordinance. Blair v. Glenn, 
187 Mo, A, 392, 172 SW 1195. 

40. See cases infra this note. 
Burden on defendant to prove: 


Stes, Re) COW. 
‘Waterworks Impr. Dist. No. 1, 
Ark, 876, 59 SW 248. (2) That the, 
‘expense of improving a portion of the 
istreet occupied by a railroad was in- 
‘cluded in the assessment against de- 
fendant. McVerry v. Boyd, 89 Cal. 
(304, 26 P 885. (3) Wrong basis of 
apportionment of cost. Bayes Vv. 
|Paintsville, 166 Ky. 679, 179 SW 623, 
'LRA1916B 1027. (4) Absence of 
Preston v. Obst, 8 Ky. Op. 
(5) Invalidity of ordinance de- 
pending on matter dehors. record. 
Dashiell v. Baltimore, 45 Md. 615. 
(6) That specifications, recited in the 
ordinance as filed, were not in fact 
filed. Youmans v. Everett, 173 Mo. 
A. 671,160 SW 274. (7) That the as- 
sessment exceeded the special bene- 
MOst evi 
Toledo, ete:, RatCod V2. Oh. .Cix.) Cte 
NivS.0 b19,, 24 (Oh, Cir.) Ctoi169¢ : 

41. See cases infra this note. 

[a] Acts presumed regular.—(1) 
improvement district. 
Wilson v. Blanks, 95 Ark. 496, 130 
SW 517. (2) Officer’s return. Peo. 
v. Smith, 281 Ill. 538, 118 NE 61. (3) 


pilav 


|} Continuance of jurisdiction of city 


council once established. Brownell 
Impr. Co. v, Nixon, 48 Ind. A. 195, 92 
(4) Proceedings 
of city council. Fanning v. Leviston, 
(Cal.) 21 P 121; Fanning v. Bohme, 
76 Cal. 149, 18 P 158; Logansport v. 
Webster, 45 Ind. A. 499, 91 NE 36; 
Barber Asphalt Pav. Co. v. Kihlberg 
Karlsbad Bath Co., 136 Mo. A. 555, 
118 SW 519. (5) Improvement made 
on a public street. Miller v. L. 
Figg Co., 175 Ky. 495, 194 SW_566. 
(6) Filing of drawings and specifica- 
tions. Henning v. Stengel, 112 Ky. 
906, 66 SW 41, 67 SW 64, 23 KyL 
1793; Youmans v. Everett, 173 Mo. A. 
671, 160 SW 274. (7) Making con- 
tract. New Orleans v. Halpin, 17 La. 
Ann, 185, 87 AmD 523. (8) Sale fore- 
closing assessment lien... McNeil v. 
O’Brien, 204 Mass. 594, 91 NE 138. 
(9) Taking of receipt before delivery 
of tax bills. Keith v. Bingham, 100 
Mo. 300, 13 SW 683. (10) Reasona- 
bleness of ordinance, Mullins v. Mt. 
St. Mary’s Cemetery. Assoc., 268- Mo. 
691, 187 SW: 1169... (11). Division -of 
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ment,*? even. to the point of presuming that an invalid 
feature of the ordinance authorizing the improvement 
was not applied to’ the work done thereunder in the 
absence of evidence that it was so applied,** or, 
in the absence of appeal by the landowner, that an 
error would have been corrected by order of the 
city council if it had been brought to their atten- 


sewerage district into separation dis- 
tricts for purposes of assessment, 
Haggart v. Alton, 38 S. D. 527, 162 
NW 158. (12) Notice of contract of 
publication. Massie v. Fort Worth, 
CTex, (Civ. A.) °262" SW 837.” (13) 
Finding by city council that benefit 
exceeds assessment. Beaumont Vv. 
“roan 51 Tex. Civ. A. 351, 112 SW 

42. See cases infra this note. 

[a] Assessments presumed valid 
with respect to the following details: 
(1) Consent of abutting landowners. 
Ketchikan v. Zimmerman, 4 Alaska 
336; Gravette Waterworks Impr. Dist. 
v. Carman, 138 Ark, 339, 211 SW 170. 
(2) Work included. Doane v. Hough- 
ton, 75 Cal. 360, 17 P 426. (3) Re- 
_cording of warrant, assessment, and 


diagram. MeGinn v. Van Ness, 40 
Cal. A. 600, 181 P 70, 1838 P 950. (4) 
Establishment of grade. Bernet v. 


Shanks, 55 SW 690, 21 Kyl 1558. 
(5) Computation of cost. Risley v. 
St. Louis, 34 Mo. 404. 

43. Grey v. Peo., 194 Ill. 486, 62 
NE 894. 

[a] Labor restrictions. — Where, 
in an action for a delinquent special 
assessment, it is not shown that an 
ordinance, invalid because of restrict- 
ing the hiring of labor to members of 
labor unions, was applied or enforced 
in any manner in the contract for the 
work or the proceeding for making of 
the improvement, it will be presumed 
that the invalid ordinance was not 
applied to the improvement and as- 
sessment. Grey v. Peo., 194 Ill. 486, 
62 NE 894, 

44. Hutchinson Co. vy. Coughlin, 
42 Cal. A, 664, 184 P 435. 


45. See Evidence 22 C. J. p 1. 
46. See cases infra this section. 
[a] Evidence held admissible.— 


(1) Assignment of a void assessment 
to show an assignment of the land- 
owner’s promise to pay it. Bernstein 
v. Downs, 112 Cal. 197, 44 P 557. (2) 
Contract for improvement to show 
facts relating to its execution. 
Schmidt v, Yoakum, 39 Cal. A. 790, 
178 P 318; Schmidt v. Santa Monica 
Commercial Co., 39 Cal, A. 85, 178 P 
315. (3) Facts about the locus to show 
uncertainty of description invalidat- 
ing the assessment. Peo. v. Willison, 
237 Ill. 584, 86 NE 1094, (4) Reason- 
ableness of attorney’s fees, although 
exceeding statutory maximum. Pitts- 
burgh, etc., R. Co. v. Yates, 190 Ind. 
112, 129 NE 465. (5) Width of road- 
bed of street railway to show amount 
to be deducted from general cost and 
charged to railway. Shreveport v. 
Chatwin, 139 La. 531, 71 S 791. (6) 
Acts and conduct of parties to show 
contractor’s intention to waive no- 
tice to begin work. Brunswick v. 
Benecke, 289 Mo. 307, 233 SW 169. 
(7) Height of gutters to show non- 
compliance with specifications. Wes- 
ton v. Chastain, (Mo. A.) 234 SW 350. 
(8) Proceedings leading up to the 
passage of the ordinance directing 
the street improvement on which the 
bill was issued to show noncompli- 
ance with the charter provisions. 
Gilsonite Roofing, etc., Co. v. Hand- 
lan, 150 Mo. A. 239, 129 SW 770. (9) 
Controverting the ownership and au- 
thority of the signers of a protest. 
Sedalia v. Montgomery, 109 Mo. A. 
197, 88 SW 1014. (10) Condition of 
the pavement during the first year 
after it was laid. Hill-O’Meara Con- 
str. Co. v. Hutchinson, 100 Mo. A. 
294, 73 SW 318. (11) Value of prop- 
erty. Paducah v. Yancey, 205 Ky. 
673, 266 SW 346. (12) Value of prop- 
erty to show unreasonableness of as- 


‘204 Ill. 456, 68 NE 383. 
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sessment. Chicago v. _ Burtice, 24 
Ill. 489; Hutcheson v. Storrie, (Civ. 
A.) 48 SW 785 [rev on other grounds 
92 Tex. 685, 51 SW 848, 71 AmSR 884, 
45 LRA 289]. (18) Any competent 
evidence admissible to prove publica- 
tion of notice of assessment roll, 
where the clerk is not required to 
preserve the proof in any particular 
way. Seattle v. Doran, 5 Wash, 482, 
82 P_105, 1002. 

[b] Evidence held inadmissible.— 
(1) That other property owners had 
paid the tax bill. Exter v. Kramer, 
(Mo.) 291 SW 469. (2) That the city 
had not built all the walks ordered 
by the ordinance. Pierson v. Peo., 
(3) Price of- 
fered by city employee for property 
at the instance of the city to affect 
the decision as to value. Louisville 
v. Benedict, 147 Ky. 391, 144 SW 43. 
(4) The fact that defendant owned 


‘other property, behind the property 


involved, and had no other outlet for 
such property except over that in- 
volved to show that the improvement 
was of no benefit and that the ordi- 
nance, and contract were not complied 
with. Otter v. Barber Asphalt Pav. 
Co., 96 SW 862, 29 Kyl 1157. (5) 
That the sewer is larger than certain 
public sewers constructed by the city 
as not material to the issue that the 
sewer constructed was a public sewer 
to be paid for by the city. Hill v. 
Swingley, 159 Mo. 45, 60 SW 114. 
(6) Practice of the city in requiring 
its engineer to place the estimate of 
cost of constructing sidewalks above 
the proximate cost, so that bids for 
construction might come within the 
amount estimated, in the absence of 
an averment of fraud. Mexico v. 
Lakenan, 129 Mo, A. 180, 108 SW 141. 

47. Cal—Reid v. Clay, 134 Cal. 
207, 66 P 262; Obermeyer v. Patter- 
son, 130 Cal. 531, 62 P 926; Williams 
Vv.» Bergin, = 129) °Cal:. 467,8162 "P. 59% 
O’Connor v. Hooper, 102 Cal. 528, 36 
P 939; Manning v. Den, 90 Cal. 610, 
27 P 4385; Deady v. Townsend, 57 Cal. 
298; Dyer v. Brogan, 57 Cal. 234; City 
St. Impr. Co. v.. Watson, 50 Cal. A. 
687, 195 P 967; Petaluma Rock Co. v. 
Smith, 23 Cal. A, 100, 137 P 290; San 
Francisco Pav. Co. v. Dubois, 2 Cal. 
A, 42, 83 P72, 

Ill.—Chicago Terminal Transfer R. 
ree v. Chicago, 184 Ill. 154, 56 NE 

Ind.—Taber v. Ferguson, 109 Ind. 
227, 9 NE 723; Fralich v. Barlow, 25 
Ind. A, 388, 58 NE 271. 

Iowa.—Muscatine v. Chicago, 
R. Co., 88 Iowa 291, 55 NW 100 

La.—O’Leary v. Sloo, 7 La. Ann, 25. 

Mo.—Rutherford v. Hamilton, 97 
Mo. 543, 11 SW 249; Probert v. Girard 
Inv. Co., 155 Mo, A, 344, 137 SW 41. 

Nebr.—Merrill v. Shields, 57 Nebr. 
78, 77 NW 3868. 

S. C.—Lucas v. Barringer, 120 S. C. 
68, 112 SE 746. 

Tex.—Leeson v. Houston, (Civ. A.) 
225 SW 7638; Ft. Worth v. Capps Land 
Co., (Civ. A.) 205 SW 491. 

[a] Evidence held admissible.— 
(1) Written assignment of contract. 
Reid v. Clay, 134 Cal. 207, 210, 66 P 
262. (2) The “Certificate of the City 
Engineer,” ‘‘Assessment, Diagram, 
and Warrant,’ and the “return.” 
Reid v. Clay, supra; Williams v. 
Bergin, 129 Cal. 461, 62 P 59. (3) An 
assessment certificate, notwithstand- 
ing defect in description. Withers v. 
Crenshaw, (Tex. Civ. A.) 155 SW 
1189; Hutcheson v. Storrie, (Tex. Civ. 
A.) 48 SW 785 [rev on other grounds 
92 Tex. 685, 51 SW 848, 71 AmSR 884, 
45 LRA 289]. (4) A certificate of 


etc., 


La 4 uo ivf 


ieee bel. 


[§§ 8531-3532, 


[§ 3532] (b) Admissibility. The rules governing 
the admissibility of evidence in actions generally* 
are applicable in actions to enforce the collection of 
assessments,** for example, the rules as to the ad- 
missibility of documentary evidence,*? and the rule 


the city engineer. Oo’Connor V. 
Hooper, 102 Cal. 528, 36 P 939. (5) 
Copies of contract. Manning v. Den, 
90 Cal. 610, 27 P 485. (6) The affi- 
davit of demand. Deady v. Townsend, 
57 Cal. 298; Dyer y. Brogan, 57 Cal. 
234. (7) Plans and specifications for 
street improvements, prepared by the 
civil engineer of a city in obedience 
to the duty imposed on him by stat- 
ute. Taber v, Ferguson, 109 Ind. 227, 
9 NE 723. (8) Record of the proceed- 
ings of a city council containing the 
notice for bids and providing for as- 
sessment, and the affidavits. for a pre- 
cept to collect, and the precept itself. 
Fralish v. Barlow, 25 Ind. A. 383, 58 
NE 271. (9) Extracts from books of 
the comptroller relating to street im- 
provements, in which claims for such 
improvements were recorded. O’Leary. 
v. Sloo, 7 La, Ann. 25. (10) The orig- 
inal record of the ordinance authoriz-, 
ing the improvement. Rutherford v.. 
Hamilton, 97 Mo. 5438, 11 _ SW 249. 
(11) Journals. Lucas y. Barringer, 
120 S. Cc. 68, 112 SE 746. (12) As- 
sessment, diagram, and warrant. 
City St. Impr, Co. v. Watson, 50 Cal. 
A. 687, 195 P 967. (13) Letter from 
purchaser of property to contrac- 
tor’s attorneys. Leeson v. Houston,, 
(Tex. Civ. A.) 225 SW 768. (14) As- 
sessment certificate, diagram, and- 
warrant, even though nothing but the 
warrant was actually signed by the 
street superintendent, where the as- 
sessment recited that it was made 
by him as such. Petaluma Rock Co. 
v. Smith, 23 Cal. A. 100, 1387 P 290; 
Ft. Worth v. Capps Land Co., (Tex. 
Civ. A.) 205 SW 491, 

[b] Evidence held inadmissible.— 
(1) Assessment roll void on its face. 
City Securities Co. v. Harvey, 176 Cal. 
682, 169 P 380. (2) A certificate of 
an engineer not such as required by 
the statute. Obermeyer v. Patterson,. 
130 Cal. 531, 62 P 926.. (3) Private 
contracts between plaintiff and de- 
fendants, which included additional 
work never performed. San Fran- 
cisco Pav. Co. v. Dubois, 2 Cal. A, 42, 
83 P 72. (4) The recitals in an ordi- 
nance declaring a new street open to. 
public travel to establish the juris- 
diction of the city council to levy a 
special tax. Merrill v. Shields, 57 
Nebr. 78, 77 NW 368. (5) Ordinance 
providing for different improvements 
than that estimated. Chicago Ter- 
minal Transfer R. Co. v. Chicago, 184 
Ill. 154, 56 NE 410. (6) The county 
tax list is incompetent to prove a 
special assessment. Muscatine v. 
Chicago, etc., R. Co., 88 Iowa 291, 5B 
NW 100. (7) Letter of city engineer 
to landowner stating time for per- 
formance in excess of that provided 
for in the contract and ordinance. 
Probert v. Girard Inv. Co., 155 Mo. 
A, 344, 1387 SW 41. 

[c] Assignment of assessment.— 
In an action by an assignee to en- 
force an assessment for a public im- 
provement, which was against a cer- 
tain lot, but to an unknown owner, 
the fact that the assignment, which 
describes the lot, also states that the 
assessment was to a certain person 
as owner, does not render it inad- 
missible, as the name of the alleged 
owner may be rejected as surplusage. 
Gill v. Dunham, 4 Cal. Unrep. Cas. 
229, 34. .P 68. ; 

Admissibility generally of: 

Se dccuments see Evidence § 


Public documents or records see Evi- 
dence § 901. 
Void or defective 


instruments see 
Evidence § 1029. , 


LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PELOT: 


“sessment. 


that parol evidence is not admissible to add to‘® 
or to contradict public or official records or pro- 
-eeedings,*® or to prove a fact which may be estab- 
lished by documentary proof,®° that statements made 
in connection with negotiations for a compromise 
and settlement of a claim are not admissible.®1 

[§ 3533] (c) Weight and Sufficiency—aa. In Gen- 
eral. The rules governing the weight and sufficiency 
of evidence in actions generally are equally appli- 
eable in actions to enforce the collection of assess- 


ments.®2 


[§ 3534] bb. Prima Facie Case.°4 In some states, 
where the enforcement of the assessment is by ac- 


48. John Hill Constr. Co. v. Gold- 
smith, (Mo, A.) 237 SW 860. 

Parol evidence rule stated see Evi- 
dence § 1380. 

49. Bambrick Bros. Constr. Co. v. 
oor tac 157 Mo, A. 198, 137 SW 


[a] Return of service of notice.— 
Under St. Louis City Charter art 6 
§ 25, providing that the return of a 
city marshal as to the service of no- 
tice of the issuance of a special tax 
bill for public improvements shall be 
conclusive of the facts stated therein, 
evidence is not admissible to contra- 
dict the marshal’s return in an action 
on the tax bill. Bambrick Bros. Con- 
str. Co. v. McCormick, 157 Mo. A. 198, 
137 SW 43. C 

Inadmissibility of parol evidence to 
contradict public records generally 
see Evidence § 1388. : 

50. Dorland v. McGlynn, 47 Cal. 
47; Boone y. Gleason, 10 Ky. Op. 254. 

[a] Publication of notice of award 
of contract.—Parol testimony is not 
admissible to prove that notices of 
award of contracts for public im- 
provements were not published by 
order of the board of supervisors. 
Dorland v. McGlynn, 47 Cal. 47: 

[bj] Record of proceedings.—The 
passing of a street improvement ordi- 
nance, the making and approval of 
the contract, completion of the work, 
inspection by the engineer, the ac- 


-eeptance of the work and the mak- 


ing of the apportionment of the costs 
of the improvement are all to be 
proved by the record. Boone v. Glea- 
son, 10 Ky. Op. 254. 

Best evidence rule see Evidence § 
1220. 

51. Fralich v. Barlow, 25 Ind. A. 
883, 58 NE 271. 

Inadmissibility of offers of com- 
promise generally see Evidence § 347. 
52. See Evidence §§ 1730-1806. 

53. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) That all documents were 
duly recorded, and the record signed. 
Greenwood v. Chandon, 130 Cal. 467, 
62 PB 736. (2) That a statute requir- 
ing the warrant, assessment, dia- 
gram, and certificate to be delivered 
to the contractor before making de- 
mand for payment of the assessment 
has been complied with. Moffitt v. 
Jordan, 127 Cal. 622, 60 P 173. (3) 
That demand was publicly made on 
the lot. Buckman vy. Landers, 111 
Cal. 347, 43 P 1125. (4) That: the 
proper authorities of a city accepted 
a public improvement. Baldrick v. 
Gast, 79 SW 212, 25 KyL 1977. (5) 
That plans and specifications were on 
file before the contract was let. But- 
ton v. Gast, 73 SW 1014, 24 KyL 2284, 
(6) That no estimate was ever sub- 
mitted to the council. DeSoto _ v. 
Showman, 100 Mo. A. 323, 73 SW 257. 
(7) That the lots remained distinct 
lots for assessment, and that the spe- 
cial tax bills were valid. Fruin_v. 
Meredith, 145 Mo. A. 586, 122 SW 
(8) That the work was recon- 
struction and not repair, thereby 
maintaining the validity of the tax 
pill. Cushing v. Fleming, 151 Mo. A. 
471, 132 SW 52. (9) That the value 
of lots assessed after improvement 
was less than the amount of the as- 
Louisville v. Benedict, 147 
Ky. 391, 144 Sw .43. 
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tion at law or in equity,®> there are statutes pro- 
viding that the production of certain documentary 
evidence of the assessment shall establish a prima 
facie case,°* and under such a statute, a plaintiff 
who has complied therewith is under no necessity, 
in the first instance, of offering proof of other 
facts.°7. An ordinance so providing has been held 
to be within the constitutional powers of the city 
council.°§ Under some statutes, proof of the assess- 
ment and nonpayment establishes a prima facie 


case ;°° under others, proof of ownership of the as- 


sewer was properly classified as a 
district sewer and the cost of con- 
struction assessed on the property 
benefited. Newcombe v. Kramer, 189 
Mo. A. 538, 176 SW 1072. (11) That 
property against which special as- 
sessments for paving were levied was 
not benefited, that the paving was 
unnecessary, and that there was 
fraud in the acceptance of paving. 
Rudolph S, Blome Co. v. Herd, (Tex. 
Civ. A.) 185 SW 538. (12) That de- 
mand had been made on the owner or 
his agent. Bienfield v. Van Ness, 176 
Cal. 585, 169 P 225. (18) That a tract 
of land used by the city as a park 
was in lots and blocks for purposes 
of assessment. Dickey v. Seested, 
283 Mo. 167, 223 SW 57. (14) That 
a concrete base was not constructed 
according to the official plans and 
specifications. Murphy v. Welton, 
(Mo, A.) 217 SW 620. (15) That 
plaintiff was the owner and holder of 
the tax bill. Kirkwood v. Handlan, 
285 Mo. 92, 225 SW 692. (16) That 
each of defendant’s lots was worth 
only one hundred and twenty-five dol- 
lars, so that the assessment could be 
enforced only to the extent of sixty- 
two dollars and a half against each 
lot. Harris v. Hummel, 195 Ky. 359, 
242 SW 356. (17) That plaintiff was 
prima facie the owner of the im- 
provement certificate. Norwich State 
Bank vy. Kanner, (Tex. Civ, A.) 235 
SW 248. (18) That defendant had 
received notice of the ordinance di- 
recting work to be done. Uniontown 
v. Chapman, 200 Ky. 578, 255 SW 118, 
(19) That two drains affected differ- 
ent portions of defendant’s property, 
and therefore did not subject it to 
double assessment. Ainsworth v. 
Arizona Asphalt Pav. Co., 18 Ariz. 
242, 158 P 428. (20) That the prima 
facie case as to the validity of the 
proceedings made by plaintiffs’ intro- 
duction of the warrant, assessment, 
and diagram was overcome. Flinn v. 
Strauss, 4 Cal. A, 245, 87 P 414. (21) 
That ownership of land, assessed for 
improvement, was not in defendant 
eemetery. Barrie-v. Richmond Ceme- 
tery, (Mo. A.) 285 SW 130. (22) That 
there was a reduction of the grade at 
the junction of alleys abutting de- 
fendant’s property not authorized by 
the ordinance. Buis vy. Nestler, (Mo. 
A.) 203 SW 221. (23) That a land- 
owner by his own acts established lot 
lines in accordance with a plat show- 
ing certain streets and alleys so as to 
make valid a tax based upon the plat. 
Parker-Washington Co. v. Bradley, 
197 Mo. A. 447, 196 SW 111, (24) 
That notice was served on the owner 
to build the walk. Malvern v. Cooper, 
108 Ark. 24, 156 SW 845. (25) That 
the original holder assigned the tax 
bill to plaintiff. Dickey v. Porter, :203 
Mo. 1, 101 SW 586. (26) That de- 


fendant’s Jot was worth more than }, 


the amount of the assessment. Bard- 
well v. Gardner, 152 Ky. 111, 153 
SW 9. (27) That neither assign- 


ment of bond to plaintiff nor a copy 
thereof 
elerk. National Hxch. Bank v. Smith, 
63 Ind. A. 574, 114. NE 881. 
municipal work in construction of 


road was completed within time al- |. 


lowed by contract and ordinance. 
Maplewood v. Mississippi Valley 


(10) That the! Structural Steel Co., (Mo. A.) 267 SW 


was left at office of town 
(28) That 


sessment certificate is sufficient,®° mere possession 
and introduction into evidence being all that is re- 


67; Maplewood v. Martha Inv. Co., 
(Mo, A.) 267 SW 68. (29) That con- 
tract was properly let. Minden v. 
Glass, 132 La. 927, 61 S 874. 

[b] Evidence held insufficient to 
show: (1) That the superintendent of 


| Streets recorded the return of the 


warrant and signed the record. Wit- 
ter vy. Bachman, 117 Cal. 318, 49° P 
202. (2) That the grade had been 
established. Dorland y. Bergson, 78 
Cal? 637, -21 Post. (3) “ihat: there 
was a valid assessment which plain- 
tiff had a right to enforce. Pitts- 
burgh, ete., R. Co. v. Fish, 158 Ind. 
525, 63 NE 454. (4) That the repairs 
were insufficient. Cincinnati v. Long- 
worth, 10 Oh. Dec. (Reprint) 598, 22 
CincLBul 153. (5) That a part of 
the joint sewer was constructed out- 
side of the joint sewer district. 
Parker-Washington Co. v, Field, 202 
Mo. A. 159, 214 SW 402. (6) That 
the contractor did not substantially 
comply with the contract. Schropp 
v. Zeilda Forsee Inv. Co., (Mo.) 224 
Sw 424, (7) That assessment was 
void for inequality by reason of omis- 
sion of land from the assessment dis- 
trict. Commerce Trust Co. v. Keck, 
283 Mo. 209, 223 SW 1057. (8) That 
the contract was let without competi- 
tion, and that there was a sufficient 
stone sidewalk. Privette v. Shirley, 
192 Ky. 805, 2834 SW 740. (9) That 
there was a lack of jurisdiction in 
the council to, pass the ordinance of 
acceptance. Barber Asphalt Pav. Co. 
v. Abrahamson, 38 Cal, A. 109, 175 P 
490. (10) That work was not com- 
pleted within one year from date of 
the contract. Winnfiéld v. Collins, 
143 La. 498, 78 S 747. (11) That de- 
fendant was entitled to relief from 
the frontage assessment as imposed. 
Kinston v. Wooten, 150 N. C. 295, 63 
SE 1061. (12) That specifications 
and plans were not on file. Youmans 
v. Everett, 173 Mo. A, 671, 160 SW 
274, (13) That a parallel street had 
been opened so as to exclude a part 
of the property from the district. 
Perkinson v. Weber, 251 Mo. 186, 157 
SW 961. (14) That the cost of the 
improvement exceeded the value of 
the property. Otter v. Barber “As- 
phalt Pav. Co., 96 SW 862, 29 Kyl 
1157. (15) That assessment exceeded 
benefits. Yost v. Toledo, ete., R. Co., 
2°:Oh, Cir..CteN. S519, 2450h! Cire Ct, 
169. (16) That there was delay en- 
titling defendant to a deduction. He- 
man Constr. Co. v, Loevy, 179 Mo. 
455, 78 SW 613. 


54. Scire facias see infra §§ 3544- 
3556. 
55. See cases infra this section. 


Prima facie case in other states: 
In Illinois following remedy by sum- 

mary judgment or order for sale 

see supra § 3481. 

In Pennsylvania following remedy by 

scire facias see infra § 3553. 

See statutory provisions. 

57. See cases infra this section. 
._58. Empire Securities Co. v. 
Countryman, 70 Cal. A, 412, 233 P 
403 


59. Texarkana Bd. of Impr. Dist. 
No. 5 v. Offenhauser, 84 Ark, 257, 105 
SW 265. 

60. -Norwich State Bank v. Kan- 
ner, (Tex. Civ. A.) 2835 SW 248; Dil- 
ie v. Whitley, (Tex. Civ. A.) 210.SW 


56. 
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‘quired where the certificate is in blank.* 
jurisdictions, the assessment roll is prima facie evi- 
dence that all preliminary steps were regularly 
taken,** in contested as well as in uncontested 
suits ;6% in other jurisdictions, production of the ordi- 
nance, contract, and apportionment establish a prima 
facie case,** even though -the apportionment is 
erroneous and must be corrected;®> in still others, 
the tax bill is prima facie evidence of the defend- 
ant’s liability®* without specific proof of the facts 
involved, even though pleaded,** such as the date 
of its delivery,®® the resolution authorizing and 


specifying the nature of the improvement,*® the ' 


performance of the work in a public street,’° or 
the existenee of installments due and unpaid.71 The 
tax bill does not have this effect as against persons 
not made parties to the action,’? or where the per- 
son named as defendant is not stated in the bill 
to be the owner of the property,’* and, independ- 
ently of the tax bill statute, it has been held that a 
prima facie case has been established when it has 
been shown that the work has been done and in a 
satisfactory manner and that it has been accepted 
by the city and paid for.74 Lastly, a prima facie 
case is established in some states by production of 
the warrant, assessment, certification, and diagram 
together with an affidavit of demand and nonpay- 
ment,’> the rule operating as prima facie proof 
of specific facts necessary to the establishment of 


61. Norwich State Bank v. Kan- 78. 
ae (Tex. Civ. A.)'235 SW 248; Dillon'] 234, 36 P 585; 

. Whitley, (Tex. Civ. A.) 210 SW 329.193 Cal. 

62. Webster’ v. Independent Con- 79. 
str. Co., 80'Ind. A. 499, 139 NE 150; 
Curless v. Watson, 54 Ind. A, 110, 100 
‘NE 576 [transf 180 Ind. 86, 102 NE 


80. 


497]. | 29° P4365, 
63. Webster v. Independent Con-' 81. 
str. Co., 80 Ind. A. 499, 139 NE 150.;|'P 262 
64, Miller v. L. R. Figg Co., ‘175 82. 
Ky. 495,194 SW 566; Barfield v. Glea-'| P 860 
son, 111 Ky. 491, 63 SW 964,.23 KyL 83. 
128, 64 SW 959, 23 KyL 1102; Rich- 84. 
ardson Vv. Mehler, 111 Ky. 408, 63 SW 85. 
957, 23 KyL 917: Bitzer v. O'Bryan, 262. 
107 Ky. 590, 54 SW 951, 21 KyL 1307; 86. 


Elder v. Cassilly, 54 SW 836, 21 KyL 


1274; Caldwell v. Cornell, 53 SW 35, 87. Witter v. 
21° Kyl 812; Barret v. Falls City | 318, 49 P 202, 
Artificial Stone Co., 52 SW 947, 21 [a] 
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In some 


Perine v. Erzgraber, 
Fanning v. Leviston, 
186, 28 P 943. 
California Impr. 
nolds,.123 Cal. 88, 55 P 802. 
Reid v. Clay, 134 Cal. 
P 262; Manning v. Den, 90 Cal. 610, 


Reid v. Clay, 134 Cal. 207, 66 
"Ede v, Knight, 93 Cal. 159, 28 
; Ede v. Knight, supra, 

Ede v. Knight, supra. 

Reid v. Clay, 134 Cal, 207, 66 P 

Schmidt v. Santa Monica Com- 
mercial Co., 39 Cal. A. 85, 178 P 
Bachman, 


Failure to record return.—It 


[S$ 3584-3535 


the plaintiff’s case,” as, for example, the official 
establishment of the width and grade of the street,’” 
recommendation of the improvement by the proper 
official,“* due publication of the resolution of inten- 
tion,’® a proper execution,®° and recording® of the 
contract, completion of the work®? in conformity 
to the contract,®? demand of payment,** and the’ 
making of the return of demand by a duly author- 
ized person.*® The rule operates in favor of an 
assignee of the lien as prima facie proof of the 
assignment.8* The rule does not apply where the 
prima facie case, as proved discloses on its face a 
violation of statute preventing recovery,*’ or where 
it is displaced by written objections to the making 
of the improvement.®® Whenever a prima facie case 
is established the burden then shifts to defendant 
to prove the invalidity of the proceedings.*® 

[§ 3535] (14) Trial or Hearing. The trial of an 
action to enforce special assessments is In the ab- 
sence of statutory provisions governed by the rules 
relating to civil actions generally,®® as, for exam- 
ple, that the court has power in its discretion to 
grant a continuance of the case whenever a post- 
ponement will result in a furtherance of justice ;** 
that either party is entitled to introduce evidence 
to rebut that of his adversary;°? that controverted 
questions of fact are for the jury,®* and that where 
such exist the case cannot be taken from the jury;°4 
that instructions should be confined to issues pre- 


102 Cal.;43;  Hill-O’Meara Constr. Co. v. 
Hutchinson, 100 Mo. A. 294, 73 SW 
318; Sparks v. Villa Rosa Land Cos, 
99 Mo. A. 489, 74 SW 120. 

[a] Assessment amounting to con- 
fiscation.— That certain land was as- 
sessed about twice as much as a 
neighboring piece of land of about 
the same size does not conclusively 
show confiscation, the question being 
for the jury. West v. Burke, 286 Mo, 
358, 228 SW.775 

[b] Reconstruction or repair.— 
Where there is a dispute as to the 
nature, character, and extent of the 
improvement of a street pavement, 
the question whether the work is re- 
construction or repair is for the jury, 
under proper instructions as to what 
constitutes each. Parker-Washing- 
ton Co. v. Meriwether, 172 Mo. A. 


Co. v. Rey- 
207, °66 


B15. 
it Cal. 


KyL 669; Louisville v. Cassady, 105 
Ky. 424, 49 SW 194, 20 KyL 1348. 

65. Richardson v. Mehler, 111 Ky. 
408, 63 SW 957, 238 KyL 917 

66. Fellows Vv. Dorsey, 171 Mo, A. 
289, 157 SW 995; Michel v. Taylor, 
143 Mo. A. 683, 127 SW 949; Halsey 
v. Richardson, 139 Mo. A, 157,‘'122 SW 
326; Heman v. Larkin, (Mo. A.) 70 
SW 907; Adkins v. Quest, 79 Mo. A. 36. 

67. Adkins v. Quest, supra; Stifel 
v. Dougherty, 6 Mo. A. 441. 

68. Adkins v. Quest, 79 Mo. A, 36. 

69. Maryville v. Cox, 181 Mo, A. 
254, 167 SW 1166. 

70. Parker-Washington Co. v. Cole,’ 
137 Mo. ‘A. 530,°120°SW 118. 

71. Jaicks v. Merrill, 201 Mo. 91, 
98 SW _ 753. 

72. Parker-Washington Co, v. Cole, 
137 Mo. A. 530, 120 SW 118. 

73. St. Joseph v. Forsee, 110 Mo. 
ALT 127) 7 84ESiw 198; 
74, St. Joseph v. Anthony, 30 Mo.: 
“5.37. 

75. 
Pav. ‘Co, 
Raisch v. 


Ainsworth vy. Arizona Asphalt 
18 Ariz. 242, 158: RP 428; 
Hilderbrandt, 146 Cal. 721, 
81 P 21; Dowling’ v. Hibernia Sav., 
etc.,, Soc. 1438 Cal.’ 425, 77 P aad 
Blanchard v. Ladd, 135. Gal. 212, 67 P 


130; Schmidt. v. Yoakum, 39. Cal. /A.! 
790, 178 P 318; Flinn v. Strauss, 4 
Cal. <A. #245, Shp 414; Beckett v. 


‘Morse, 4-Cal. A, 228, 87 ’P 408. 

76. See cases infra notes 77-85. ‘ 
Blanchard» -v, Ladd, 136 pase 
212,.67 Ly 180 : 


being made a prerequisite to a right 
of action for assessment for street 
improvement that the superintendent 
of streets record the return of the 
warrant and sign the record (Act 
March 18, 1885 § 10), the return of 
the warrant, Showing on its face that 
this was not done, will prevent re- 
covery, notwithstanding § 12 makes 
the assessment, warrant, diagram, 
certificate, and affidavit of demand 
and nonpayment “prima facie evi- 
dence of the regularity and correct- 
ness of the assessment and of the 
prior proceedings and acts of the su+ 
perintendent ...and_ city council, 
and like evidence of the right of the 
plaintiff to recover.’”’ Witter v. Bach- 
ed 117: Cal. 318, 3238, 49° P 202. 


428. 
89. 
90. 


See supra § 3531. 
Baltimore, ete., R. Co. v. Bell- 
aire, 60 Oh. St. 301, 54 NE 263. 

91. Gibson v. Chicago, 22 Ill, 566. 

Continuances generally see Con- 
tinuances 13 C, J. p 119. 

92. Rudolph S, Blome Co, v. Herd, 
(Tex. Civ. A.) 185 SW 53. 

Introduction of rebutting evidence 
generally see Trial [88 Cye 13843]. 

Rebutting evidence generally see 
Trial [88 Cyc 1343 

286 Mo. 358, 


93. West v. Bur ie, 
Parker-Washington Co. 


228 SW°775; 
Vv. Meriwether, 172 Mo. A. 344, 158 


SW 74; Bambrick Bros. Constr. Go. v.. 
MeCormick, 157 Mo.. A: 198, 137 ada 


Dougherty v. Harrison, 54 Cal,. 


344,158 SW 74. 

[ce] Amount of interest.—In an 
action on a special tax bill in which 
the answer was a general denial and 
a tender in court in full payment of 
plaintiff's demand, the only question 
of fact for the jury was the amount 
of the interest. .Bambrick Bros: Con- 
str. Co. v. McCormick, 157 Mo. A, 198, 
1387 SW 43. 

{d] Time. for performance.—The 
question whether a contract for grad- 
ing a street has been performed with- 
in a reasonable time is one of fact, 
and also where, under an ordinance 
and contract. for grading a city 
Street, the contractor is in effect 
given a reasonable time to complete 
the work, although a certain period 
is named, the question whether an 
extension of time, granted by ordi- 
nance after the named period had ex- 
pired, was valid as against an abut- 
ting owner, is one of fact. Sparks y. 
Villa Rosa Land Co., 99 Mo, A. 489 
74 SW 120. 

94. City Trust Co. v, Crockett, 309 
Mo. 683,°274 SW. 802; Washington v. 
Stumpe, (Mo. A.). 197 SW 165. - 

[a] Defective coustruction.—In a 
suit on tax bill for street improve- 
ment, refusal of plaintiff's. peremp- 
tory instruction to find for amount of 
bill held not error, in view of evi- 
dence of holes and irregularities ‘in 
surface. of street. paving. City Trust 
rea: v. pleut ee ag cid Sw 


, 


war 


§ 


sented by the evidence; that it is proper to refuse 
instructions that would tend to mislead or confuse 
the jury;°* that an erroneous instruction cannot be 
cured by another instruction which more nearly 
approximates a correct statement of the law but 
which is not itself free from error;®? that in case 
findings of facts are made by the court they should 
be of the ultimate and not the probative facts;°° 
that the finding of fact should be responsive to 


and cover a sufficient number of 


by the pleadings to sustain a judgment for plain- 


95. California v. Kiesling, (Mo. 
A.) 180 SW 559; Fellows v. Dorsey, 
171 Mo. A. 289, 157 SW 995. 

fa] Right of recovery.—In an ac- 
tion by a city on a tax bill for a 
sidewalk, there was nothing warrant- 
ing an instruction that if the work 
was done by a contractor the city 
could not recover. California v. Kies- 
ling, (Mo. A.) 180 SW 559. 

- [b] Gustom and usage.—The in- 
struction given for plaintiff, which 
told the jury that if they believed 
the word “sand” meant sand that 
would go through a twenty sieve, 
then the contract has been complied 
with, was erroneous, there being. no 
evidence that a. twenty sieve would 
separate sand from gravel, while on 
the contrary there was evidence that 
it was not a proper sieve for this 


purpose. Fellows v. Dorsey, 171 Mo. 
A. 289, 157 SW 995. 
96. Duke v. Anniston, 5 Ala. A. 


348, 60 S 447; Barber Asphalt Pav. 
Co. v. Kansas City Hydraulic Press 
Brick Co., 170 Mo. A. 503, 156 SW 749. 

[a] Increase in value.—Requested 
instruction that increase in value as- 
sessable for a street improvement 
was the increase in worth in dollars 
and cents is not misleading as justi- 
fying the consideration of depres- 
sions in value from a panic. Duke v. 
Anniston, 5 Ala. A. 348, 60 S 447. 

{[b] Nonconformity of work to 
contract.—An instruction, in an ac- 
tion on a tax bill issued for street 
paving, that if the jury find that the 
work and materials were not sub- 
stantially according to the terms of 
the contract, ‘‘and said work and ma- 
terials were not of any value,” they 
should find for defendant was errone- 
ous for requiring a finding that the 
work was not of any value in addi- 
tion to a finding that it was not ac- 
cording to contract. Barber Asphalt 
Pav. Co. v. Kansas City Hydraulic 
Press Brick Co., 170 Mo. A. 503, 156 
Sw 749. 

Misleading instructions generally 
see Trial [38 Cyc 1602]. 

97. St. Louis y. Excelsior Brewing 
Co., 96 Mo. 677, 10 SW 477. 

{a] Assessment of benefits.—In a 
Suit on a tax bill for an assessment 
for a local improvement, instructions 
given at the request of the city, based 


on the erroneous supposition that the | 


jury can fix and assess the benefits, 
do not, as against the city, cure the 
error in an instruction to disregard 
the report of the commissioners, 
which is conclusive thereof. St. 
Louis v. Excelsior Brewing Co., 96 
Mo. 677, 10 SW 477, 

98. City St. Impr. Co. v: Babcock, 
6 Cal. Unrep. Cas.’ 910, 68 P 584; 
Dugger v. Hicks, 11 Ind. A. 374, 36 
NE 1085. 

{a] Passing of resolution author- 
izing work.—It was sufficient where 
in an action on a street assessment 
the court found that the board of 
Supervisors did not duly pass a reso- 
lution ordering the work to be done, 
instead of finding the facts from 
which it might appear that the reso- 
lution was not duly passed. City St. 
Impr. Co. v. Babcock, 6 Cal. Unrep. 
Cas. 910, 68 P 584. 

[b] Notice.—The finding showed 
that the notice as to the hearing on 
the report of the final estimate pre- 
scribed by Act March 6, 1891, and the 
notice concerning the contract, pre- 
Scribed by Elliott’s Suppl. § 812, were 
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the issues raised 
the judgment.” 


given in all respects as required by 
law; and that the notice in relation 
to the ordinance for making the im- 
provement, prescribed by Elliott’s 
Suppl. § 813, was published in two 
weekly papers in the town before the 
advertisement for bids, but the exact 
date of publication, or the length 
thereof, was not specifically stated. 
The findings in respect to notice were 
sufficient to’ uphold the judgment for 
plaintiff. Dugger v. Hicks, 11 Ind, A. 
374, 36 NH 1085. 

_ Findings of ultimate facts gen- 
erally see Trial [38 Cyc 1980]. 

99. Doane v. Barber, 2 Cal. Unrep. 
Cas, 597, 9 P 89; South San Fran- 
cisco v. Santa Clara Valley Land Co., 
60 Cal. A, 395, 212 P 953; Pacific Pav. 
ree Vel Digging! 4 Cal Ax 2405" 8%. P 

5 


[a] Jurisdiction of supervisors.— 
In an action on a street assessment, 
the issue of fact on which plaintiff's 
right to recover depended was 
Whether the board of supervisors 
had jurisdiction to pass the resolu- 
tion ordering the performance of the 
work, Defendant’s answer alleged 
that this resolution was not duly 
passed, which was deemed contro- 
verted by plaintiff, as provided by 
Code Civ. Proc. § 462. A finding that 
the resolution was “duly passed’ was 
a determination that the board had 
jurisdiction to pass it. Pacific Pav. 
Co. v. Diggins, 4 Cal. A. 240, 87 P 415. 

[b] Validity of assessment. — 
Where the validity of an assessment 
is put in issue by the pleadings, any 
fact or facts going to show that no 
valid assessment was ever levied are 
within the issues, and properly in- 
cluded in the findings. Doane vy. 
Barber, 2 Cal. Unrep. Cas. 597, 9 P 89, 

[c] Following allegations in com- 
plaint.—Where the complaint for 
foreclosure of a street improvement 
lien was sufficient under the Street 
Improvement Act of 1911, as amended 
in-T91s (St. [1915] p 1469 °§ 27), and 
also under Code Civ. Proc. § 456, find- 
ings of fact which followed the ma- 
terial averments of the complaint 
are sufficient. South San Francisco 
v. Santa -Clara Valley Land Co., 60 
Cal. AG, 395, (20:2 P9635 

Scope. of findings 
Trial [388 Cyc 1964]. 

1. -Ransome-Crummey Co, vy. Thur- 
ber, 60 Cal. A. 827, 212 P 928. 

{a] Uncorrected error.—A finding 
in certain consistent and uncontra- 
dictory language that a purported as- 
sessment for public improvements 
was made, that it was made against 
particular property, that the owner 
appealed, and his appeal was sus- 
tained and the assessment ordered 
corrected, but that it had not been 
corrected, is sypfficient to support 
judgment for defendant in an action 
to foreclose an assessment lien, Ran- 
some-Crummey Co. v. Thurber, 60 
Galt, AL A820 2022 P9285 

2. National Exch. Bank v. Smith, 
63 Ind. A. 574, 114 NE 881. 

[a] Possession of bond.—In an 
action to foreclose statutory lien se- 
curing a street improvement bond, a 
general finding for defendant is a 
finding in his favor on the issue that 
plaintiff did not obtain possession of 
original bond, and that it was held 
by contractor, defendant’s prede- 
cessor in title, where he procured a 
conveyance of the lot as payment. 
National Exch, Bank v. Smith, 63 


| lien on the property. 


generally see | 
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’ tiff®® or for defendant;! and that a general finding 
in favor of either party involves a finding in his 
'favor on the particular issues involved.? 

[§ 3536] (15) Judgment—(a) In General. Where 
‘the court has jurisdiction of the subject matter and 
of the person of defendant, its judgment is not 
void, although it may be erroneous.’ 
ment must be supported by the pleadings* and 
conform to the verdict® and findings,® but, wherever 
possible, the findings will be construed to support 


The judg- 


So where separate objections and 


Ind. A. 574, 114 NE 881. 

General or specific findings gen- 
erally see Trial [38 Cyc 1976]. 

8. Mayo v. Ah Loy, 32 Cal. 477, 91 
gat 595; Gray v. Bowles, 74 Mo. 

[a] For example, a judgment is 
not rendered absolutely void by a 
mistake in the complaint in stating 
that the improvement is upon 
Street where in fact it is upon I 
Street. Mayo v. Ah Loy, 32 Cal. 477, 
91 AmD 595. 
ieee Harris v. Flanery, 9 Ky. Op. 

[a] Ordinance.—Whereit is shown 
by the pleadings and admitted by the 
parties that an ordinance for a 
street improvement was illegal be- 
cause not passed by a yea and nay 
vote, a judgment against such de- 
fendant property holder is erroneous, 
Harris v. Flanery, 9 Ky. Op. 318. 4 

[b] One good paragraph.—W here 
only one paragraph in a complaint 
containing several is good, a judg- 
ment for plaintiff cannot be sustained 
where it does not affirmatively appear 
that it rests solely on the good para- 
graph. Daly v. Gubbins, 35 Ind. A. 
86, 73 NE 833. y 

{c] Partial recovery.—Where the 


evidence is’ sufficient only to support 


a recovery of the amount due for 
curbing in connection with a street . 
improvement, a judgment cannot be 
sustained where such amount cannot 
be separated from the total amount 
of the assessment against the prop- 
erty. Dorland v. Bergson, 78 Cal. 6387, 
2b ee Ib S75 

5. Bambrick Bros. Constr. Co. v. 
ee see) Sas 157 Mo, A. 198, 137 SW 


[a] Tien on land.—Where the 
verdict in an action on a special tax 
bill found that deferfdant was in- 
debted to plaintiff “by reason of the 
special tax bill,’’ the judgment prop- 
erly fixed a lien against the property 
for the amount thereof as against an 
objection that the verdict does not 
find a lien, the ordinance providing 
that the amount found due shall be a 
Bambrick Bros. 
Constr. Co. v. McCormick, 157 Mo. A, 
198, 187 SW 43. 

6. Seattle v. Whitworth, 18 Wash. 
126; 51 °P 345. 

[a] Where there is a finding that 
the contract has been complied with, 
it cannot be claimed that judgments 
should have been rendered for only 
the reasonable value of the work 
done. Hydraulic Press Brick Co. v. 
Nickell, (Mo, A.) 221 SW 815. 

7. Seattle v, Whitworth, 18 Wash. 
126, 51 P 346. 

[a] Cost of improvement.—A find- 
ing of fact that the cost of a munici- 
pal improvement, an assessment lien 
for which was sought to be fore- 
closed, was greater than necessary, 
owing to errors of the city engineer, 
but that the amount of the excess 
over the necessary cost thereof was 
not determinable, and that plaintiff 
was not entitled to recover any pen- 
alties, interest, or costs, would be 
construed in support of the decree 
for the amount of the assessment 
only, as a statement that the amount 
of the increased expense due to the 
errors could not be determined ex- 
actly, but was fairly equal to the 
amount of penalty, interest, and 
costs. Seattle v.,. Whitworth, 18 
Wash. 126, 51 P 845, os 
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defenses are alleged, if the judgment of the court 
for defendant is supported by its findings of fact 
and conclusions of law upon any of the objections, 
the others become immaterial. Where the findings 
and decree awarding a lien necessarily imply that 
all the defenses interposed have been disallowed, 
they need not be disposed of in'express terms.2 A 
judgment is not invalidated by a mere clerical 
error,!? such as the omission of a dollar mark before 
the amount found due.tt The judgment must de- 
seribe the property’? with sufficient definiteness and 
certainty to locate it;1* and where separate assess- 
ments are enforced against several lots, the judg- 
ment should state the amount with which each is 
chargeable,4 and as against several defendants 
owning separate interests in the same lot, there 
should be a separate judgment against the interest 
of each in the land.t® However, although the judg- 
ment merely directs the commissioner to sell suffi- 
cient of the property to satisfy the lien, it is suffi- 
ciently specific.1® It is not a jurisdictional defect 


in the decree that it failed to recite that the statu- | 


tory time should elapse before sale.1’ A judgment 


authorizing a sale of the land is not affected by a | 


Cal. 253. 
Jlowa.—Dewey 


[b] Findings in support of judg- 
ment.—A judgment will not be re- 
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failure of the order confirming the sale to provide 
for redemption, as the statute requires, in the ab- 
sence of an offer by the owner to redeem.’* 

A personal judgment is properly entered where 
the statute imposes a personal liability ;1° otherwise 
not.?° 
where the statute authorizing it is not exclusive 
and where the assessment is sought to be adjudged a 
lien on the property ;?! and where the court makes 
a decree foreclosing an assessment lien, it may, In 
its discretion, refuse to enter a personal judgment 
until after execution of the foreclosure decree.”” 

Entry and record. The entry of judgment is gov- 
erned by the statutes with respect to the time of 
entry.2* A clerical error in the record of a judg- 
ment which does not render it misleading is not 
fatal.?4 

[§ 3537] (b) Relief Granted—aa. In General. 


The court may deduct from the amount of the as-. 


sessment the amount of any overassessment,”> even 
though no tender of the amount admitted to be due 
was made,?* or, where the items are separable, the 
portion for which the claim has been: denied’ or 
for which no legal claim can be made.?® Where the 


Brick Mfg. Co., 45 Fed. 458. 
Des Moines, 101 25. Morton v. Sullivan, 96 SW 807, 


[§§ 3536-3537 


But a personal judgment is not necessary. 


versed on the ground that the find- 
ings in support thereof are uncertain, 
inconsistent, and contradictory where 
the findings construed with the evi- 
dence in support thereof are not open 
to such objections. Ransome-Crum- 
mey Co, v. Thurber, 60 Cal. A. 327, 
212 P 928, 

8. Burress v. Spring, 143 Mo. A. 
688, 128 SW 27. 

9. Perkinson v. Weber, 251 Mo. 
186, 157 SW. 961. 

. 10. Beasley v. Bratcher, 114 Ark. 
512, 170 SW 249. 

11. Beasley v. Bratcher, supra. 

12. Meyer v. Covington, 103 Ky. 
546, 45 SW 769, 20 KyL 239. 

13. Diggins v. Hartshorne, 108 
Cal. 154, 41 P 283; White v. Williams- 
burg, 213 Ky. 90, 280 SW 486; Blair 
5B ee es (Tex. Civ, A.) 252 SW 

[a] Part of lot.—The description 
of land in a judgment of foreclosure 
of an improvement certificate lien, 
namely, “A part of lot No. six (6) in 
block No. one hundred and thirty-two 
(132), S.S.B.B. addition to the city 
of Houston,” is defective in not stat- 
ing exactly what part was meant, 
and is not aided by pleadings nor by 
the cértificate of assessment, both of 
which refer to an indefinite ‘‘part”’ of 
lot six. Blair v. Houston, (Tex. Civ. 
A.) 252 SW 882, 885. 

[b] Assessment.— The judgment 
should give such a description of the 
lot to be sold as will identify it with 
the lot assessed where the complaint 
identifies the lot as a particular lot 
shown “as lot No, 3 on said assess- 
ment and diagram.” Diggins v. 
Hartshorne, 108 Cal. 154, 41 P 283. 

14. Brady v. Kelly, 52 Cal. 371. 


15. Sutton v. Louisville, 5 Dana 
(Ky.) 28. 
16. Privette v. Shirley, 192 Ky. 


805, 284 SW 740. 

17. Beasley v. Bratcher, 114 Ark. 
512, 170 SW 249, 

[a] Time for payment.—The fail- 
ure of a judgment of sale for im- 
provement taxes to recite that ten 
days would be given for the payment 
of the taxes, under Kirby Dig. § 
5700, was cured by the action of the 
commissioners in waiting ten days 
before advertising, and, under Kirby 
Dig. § 5731, does not impair the 
validity of the deed. Beasley v. 
Bratcher, 114 Ark, 512, 170 SW 249. 

18. Maypother v. Gast, 110 SW 
308, 338 KyL 395. 

19. Cal.—Chase v. Christianson, 41 


Iowa 416, 70 NW 605. 
Ace Rae Louis v. Clemens, 36 Mo. 
We 
Oh.—Toledo v. Barnes, 8 Oh. Cir. 
Ct. 684, 4 Oh. Cir. Dec. 195. 
Tex.— San Antonio v. Berry, 92 Tex. 
sae 48 SW 496 [mod (Civ. A.) 46 SW 


20. Ala.—Huntsville v. Madison 
County, 166 Ala. 889, 52 S 326, 139 
AmSR 45, 

Cal.—Manning v. Den. 90 Cal. 610, 
27 P 435; Randolph v. Bayue, 44 Cal. 
366; Coniff v. Hastings, 86 Cal. 292; 
Gaffney v. Gough, 36 Cal. 104; Beau- 
dry v. Valdez, 32 Cal. 269. 

Ill.—Hoover vy, Peo., 171 Ill, 182, 
49 NE 367. 

Ind.—Leeds  v. 157; Ind: 
392, 61 NE 930. 

Ky.—Barker v. Southern Constr. 
Co., 47 SW 608, 20 KyL 796. 

Mo.—Heman Constr. Co. v. Loevy, 
179 Mo, 455, 78 SW 613; Louisiana v. 
Miller, 66 Mo. 467; Carlin v. Caven- 
der, 56 Mo, 286; Strassheim v. Jer- 
man, 56 Mo. 104; Neenan v. Smith, 50 
for 525; St. Louis v. DeNoue, 44 Mo. 

Or.—Ivanhoe v. Enterprise, 29 Or. 
245, 45 P 771, 35 LRA 58. 

PEN siaaaalags bee v. Heard, 54 Tex. 

21. Higgins v. (Tex. 
Civ. A.) 28 SW 850. 

22. Lincoln v, Lincoln St. R. Co., 
67 Nebr. 469, 98 NW 766. 

23. ‘Ferrell v. Massie, 150 Ark. 156, 
233 SW 1083. 

[a] Decree during vacation.—A 
statute providing that the chancery 
court shall always be open for suits 
to enforce collection of assessments 
is not in conflict with the section au- 
thorizing vacation decrees on stipula- 
tion of counsel, both sections being 
applicable to suits to enforce collec- 
tion of assessments. Ferrell v. Mas- 
sie, 150 Ark, 156, 233 SW 1088. 

24. Bird v. McClelland, ete., Brick 
Mfg. Co., 45 Fed, 458; Beasley v. 
Bratcher, 114 Ark, 512, 170 SW 249, 

[a] Docket numbers.—Where four 
separate suits on four separate tax 
bills under the same grading contract 
were simultaneously brought against 
defendant, a clerical error by the 
clerk of the court in transposing the 
court numbers in two of the cases on 
entering judgment, so that they do 
not correspond with the numbers 
given in the orders and proofs of 
publication, does not invalidate the 
judgment. Bird v. McClelland, etc., 


Defrees, 


Bordages, 


29 KyL 943; Commerce Trust Co, v. 
Keck, 283 Mo. 209, 223 SW 1057; Neil 
v. Ridge, 220 Mo. 233, 119 SW 619; 
Creamer v. McCune, 7 Mo. A; 91. 

[a] Error in apportionment.—In 
an action on a special tax bill, where 
there has been an overassessment 
from a failure to include certain 
property in the apportionment, the 
court may apply the proper correc- 
tion in a reduction of the amount to 
be recovered. Creamer v. McCune, 7 
Mo, A. 91. 

26. Commerce Trust Co. v. Keck, 
283 Mo. 209, 223 SW 1057. ; 

27. Schropp v. Zeilda Forsee Inv. 
Co., (Mo.) 224 SW 424, 426. 

[a] Sidewalk and paving.—In a 
suit on two special ‘tax bills issued 
by a city to the original contractor 
for sidewalks, curbing, and paving, 
where the cost of each item was 
separately stated, recovery having 
been denied plaintiff, assignee of the 
tax bills for the sidewalk, judgment 
could properly be rendered for him 
for the other items, for curbing and 
paving, which were properly con- 
structed. _Schropp v. Zeilda Forsce 
Inv. Co., (Mo.) 224 SW 424, 426. 

28. Murphy v. Welton, (Mo. A.) 
217 SW 620; Joplin v. Freeman, 125 
Mo. A. 717, 103 SW 130; St. Joseph 
v. Dillon, 61 Mo. A. 817; Norwich 
State Bank vy. Kanner, (Tex. Civ. A.) 
235 SW 248, 250. 

“Where the lien is prayed to be 
foreclosed upon the entire tract, and 
the defendant’s claim to a homestead 
right to a portion only is established 
and can be easily designated by the 
facts, which also show the portion 
thereof not subject to the homestead 
claim, easily identified, such portion 
is so segregated as to become divisi- 
ble, and subject to foreclosure. Here 
the proof shows definitely which part 
is a homestead and which not. There 
is no difficulty, therefore, in sepa- 
rating the valid lien from the void, 
so as to set apart the homestead 
claim from that portion not im- 
pressed with it, but upon which the 
valid lien exists.” Norwich State 
Bank v. Kanner, supra, 

[a]. Unauthorized extra work.— 
Where tax bills issued for the con- 


struction of sidewalks at the ex- | 


pense of abutting owners contained 
charges for work other than side- 
walk construction, the court properly 
purged the tax bills of the cost of 
such extra work, and rendered judg- 
ment for the balance without interest. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 
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pleadings afford no basis for the determination of 
the amount properly assessed, this cannot be done.2® 
Under some statutes the court may in proceedings 
to enforce a lien correct any mistake of the coun- 
cil so as to do complete justice to all,?° but in the 
absence of statute, errors of the council are for the 
council to correct and are not within the jurisdic- 
tion of the court;*! nor will the fact that the city 
might have condemned the owner’s land lawfully 
and that the improvement, although constructed un- 
lawfully without condemnation, benefited the other 
property of the owner, justify a decree setting off 
the benefits against the value of the land taken and 
giving judgment for the balance.®? 

Adjustment of equities. Where the land is be- 
ing sold under foreclosure of a lien subsequent to 
the assessment lien, the assessment lienholder will 
be protected by a decree that the assessment be 
first paid out of the proceeds of the sale.2? Where 
the land has been sold and the proceeds are in court, 
the equities between a grantor who had guaranteed 
the land free of encumbrances and his grantee are 
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observed by decreeing that the grantor to the extent 
of his ‘guaranty pay the assessment.*4 As between 
lienholders of equal rank, the court will make an 
order as to such liens as the facts warrant.?® 

Pendency of appeal from assessment. Although 
foreclosure of the assessment lien cannot be granted 
where an appeal from the assessment is pending 
and undisposed of, it is proper for the court to enter 
judgment that the lien exists subject to such 
appeal.*¢ 

Remittitur. Error in including interest in the 
judgment may be cured by a remission thereof.?7 

[§ 3538] bb. Costs and Attorney’s Fees. Under 
statutes*® which have been held to be constitu- 
tional,®® an attorney’s*® or collection*! fee may be 
recovered in actions to enforce the assessment lien. 
Under the statutes, the right to the fee is not re- 
stricted to the city but is extended to any person 
entitled to maintain the action.42 The statute is 
strictly construed,** the allowance being made only 
after performance of the statutory conditions,** and 


Joplin v. Freeman, 125 Mo. A. 717, 
103 SW 130. 

{b] Homestead.—Where a portion 
of a lot is exempt from the lien of a 
paving certificate, but another por- 
tion thereof containing a second 
house is not exempt because occupied 
by tenants, the lien may be enforced 
and foreclosure had on the portion of 
the lot not exempt as a homestead, 
although the lien is prayéd to be 
“foreclosed on the entire lot, the dif- 
ferent portions of the lot being easily 
identified and being so segregated as 
to become divisible. Norwich State 


Bank y. Kanner, (Tex. Civ. A.) 235 
SW 248. 
29. Dorland v. Bergson, 78 Cal. 


637, 21 P 537. 

30. Terrell v. Paducah, 122 Ky. 
331, 92 SW 310, 28 Kyl. 1237, 5 
LRANS 289; Specht v. Barber As- 
phalt Pav. Co., 80 SW 1106, 26 KyL 
193; Orth v. Park, 117 Ky. 779, 719 SW 
206, 25 Kyl. 1910, 80 SW 1108, 26 KyL 
184, 81 SW 251, 26 KyL 342; Barfield 
vy. Gleason, 111 Ky. 491, 63 SW 964, 
23 KyL 128, 64 SW 959, 23 KyL 1102; 
Louisville v. Clark, 105 Ky. 392, 49 
SW 18, 20 KyL 1265; Loeser v. Redd, 
14 Bush (Ky.) 18; Commerce Trust 
Co. v. Keck, 283 Mo. 209, 223 SW 


1057; Walsh v. Sims, 65 Oh. St. 211, 


62 NE 120; Jaeger v. Burr, 36 Oh, St. 
164; Ridenour v, Saffin, 1 Handy 464, 
12 Oh. Dee. (Reprint) 238. 

[a] Damages for change of grade. 
—Although the change in the grade 
was unnecessary, and might have 
been prevented by injunction, and 
although the excavations necessary 
to conform to the grade might have 
been prevented until compensation 
had been provided for the injury to 
be occasioned thereby, yet, as neither 
of these things was done, defendants 
in an action by the contractor to en- 
force his lien cannot have the cost of 
the excavation, which has been in- 
cluded in the assessment, apportioned 
among them, and recover against the 
city the amounts apportioned, the 
remedy being an action at law to re- 
cover the damages which have actu- 
ally accrued from the change _ of 
grade. Barfield v. Gleason, 111 Ky. 
491, 68 SW 964, 23 KyL 128, 64 SW 
959, 23 KyL 1162. i 

{b] Parties liable.-—Where a city 
contracts for the improvement of a 
thoroughfare between high and low- 
water mark on a navigable river, pro- 
viding that the owners of the abut- 
ting property shall be liable for the 
cost, and the contract for the liabil- 
ity of the adjoining owners is in- 
walid because the right in the land 
forming the bank of the river be- 
tween high and low-water mark is 
dn the public, the court can enter 
judgment against the city for the 


contract price of the improvement. 
Terrell v. Paducah, 122 Ky. 331, 92 
SW 310, 28 Kyl 1237, 5 LRANS 289; 
Specht v. Barber Asphalt Pav. Co., 
80 SW 1106, 26 Kyl 193; Orth v. 
Park, 117 Ky. 779, 79 SW 206, 25 Kyl 
1910, 80 SW 1108, 26 KyL 184, 81 SW 
251, 26 KyL 342. 

[c] Amount recoverable.—W here 
the contract price embraced the cost 
of repairs for five years, the chancel- 
lor should have corrected the appor- 
tionment warrants, by deducting the 
amount intended to cover such re- 
pairs, and rendered a judgment 
against the lot owners for the actual 
cost of construction. Louisville v. 
Clark, 105 Ky. 392, 49 SW 18, 20 
KyL 1265; Loeser v. Redd, 14 Bush 
(Ky.) 18. 

31. Spokane Falls v. 
Wash, 84, 27 P 1077. ; 

[a] Property erroneously as- 
sessed.—Where property is assessed 
for a street improvement which 
should not have been placed on the 
assessment roll, the court has no 
power, in a proceeding to enforce the 
collection of the assessments, to dis- 
regard it and let the assessment for 
the amount justly chargeable stand, 
as that would be equivalent to mak- 
ing a new roll and a new assessment, 
which is clearly beyond the province 
of the court. Spokane Falls v. 
Browne, 3 ‘Wash, 84, 27 P 1077. 


Browne, 3 


32. Clinton v. Franklin, 119 Ky. 
143, 148, 88 SW 140, 142, 26 KyL 
1056. 


“Nor did it follow that because ap- 
pellant might have acquired enough 
of the lot for the sidewalk under pro- 
ceedings of condemnation, or that the 
making of the sidewalk added to the 
value of appellee’s lot, the chancellor 
was thereby authorized to ignore the 
mandatory provisions of the Consti- 
tution and Statutes, and deprive him 
of his property by some sort of sup- 
posed equitable process whereby he 
might be charged with the cost of 
the improvement and appellant with 
the value of the ground occupied by 
the sidewalk.” Clinton v, Franklin, 

Maypother v. 


supra. 
Gast, 110 SW 
308, 33 Kyl 395, 


33. 

34. Barron y. Lexington, 105 SW 
395, 32 KyL 92; Moxley v. Lawler, 123 
Ky. 735, 97 SW 365, 80 KyL 16. 

35. Brownell Impr. Co. v. Nixon, 
48 Ind. A, 195, 92 NE 693, 95 NE 585. 

se. L. A. Paving Co. v. Los An- 
geles Fdy. Co., 181 Cal. 685, 186 P 593. 

87. Manley v. LaGrange, 7 KyL 
825, 18 Ky. Op. 1128. 

38. See statutory provisions, 

89. Engebretsen v. Gay, 158 Cal. 
30, 109 P 880, 28 LRANS 1062, Ann 
Cas1912A 690; Elmendorf v. San ‘An- 
tonio, (Tex, Civ. A.) 223 SW 631 [rev 


on other grounds (Commn, A.) 242 
SW 185]; Fest v. Western Pav. Co., 
(Tex. Civ. A.) 218 SW 1079; Keller y. 
Western Pay. Co., (Tex. Civ. A.) 218 
SW 1077. 

[a] Reason for rule.—‘‘The obli- 
gation resting on the property as- 
sessed to answer for this tax is as 
clear and positive as is the duty of a 
taxpayer. to pay the ordinary tax. 
The nature of the proceedings is such 
that the expense of collecting the tax 
on property delinquent, if not recov- 
erable against such property in the 
proceeding to enforce the tax, would 
fall in part on those who voluntarily 
pay their assessments, since con- 
tractors in bidding upon street work 
would be compelled to include in 
their estimates an additional amount 
sufficient to indemnify them against 
the probable further expense in this 
regard. Such expense should equita- 
bly be borne only by the property as 
to which such proceedings are ren- 
dered necessary by the delinquency 
of the owners. It would seem that 
the legislature should have the power 
to provide for the payment of such 
additional expense by the property 
whose owners are responsible there- 
for.” Engebretsen v. Gay, 158 Cal. 
30, 35, 109 P 880, 28 LRANS 1062, 
AnnCas1912A 690. 

40. Ark.—Ft. Smith School Dist. 
wens of Impr., 65 Ark, 343, 46 SW 

Cal.—Reid v. Clay, 134 Cal. 207, 66 
P 262; Gillis v. Cleveland, 87 Cal, 214, 
25. P3851. 

Ind.—Pittsburgh, ete, R. Co. v. 
Taber, 77 NE 741; Scott v. Hayes, 162 
Ind. 548, 70 NE 879; Brown v. Cen- 
tral Bermudez Co., 162 Ind. 452, 69 
NE 150; Cleveland, ete, R. Co. v. 
Porter, 38 Ind. A. 226, 74 NE 260, 76 
NE 179; Indiana Bond Co. v. Jame- 
son, 24 Ind. A. 8, 56 NE 37; Palmer v. 
Nolting, 13 Ind. A. 581, 41 NE 
1045. 

Okl.—Berry vy. Eureka Constr. Co., 
76 Okl. 146, 183 P 517; Nitsche v, 
State Security Bank, 69 Okl. 37,170 P 
2:34. 

Pa,.—Ashley v. Smith, 8 Kulp 60. 

Tex.—Hlmendorf v. San Antonio, 
(Civ, A.) 223 SW 631 [rev on other 
grounds (Commn, A.) 242 SW 185]; 
Fest v. Western Pay. Co., (Civ. A.) 
218 SW 1079; Keller v. Western Pay. 
by, Civ. AS) 28S WealOriedes 

Wash.—Montesano vy. Blair, 12 
Wash, 188, 40 P 731. 

41. Tuttle v. Polk, 84 Iowa 12, 50 


42. Tuttle v. Polk, supra. 

43. Stokes vy. Watkinson, 189 Cal, 
79, 207 P 689. 

44. Stokes vy. Watkinson, supra; 


Millikan v. Crail, 177 Ind, 426, 98 NE 
291; Thibodaux v. Dantin, 142 la, 
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being limited to the statutory amount,*® or to an 
amount fixed by the court under certain conditions.*® 
The requirements of a statute providing for the col- 
lection of attorney’s fees, ‘‘if incurred,’’ are met 
by the mere employment of an attorney to press the 
suit for collection.*7 The right to an attorney’s fee 
does not acerue until action is commenced,** so that 
if a defaulting landowner at any time before com- 
mencement of suit tenders payment of the amount 
due including interest and penalties, he will escape 
liability for the attorney’s fee.*® Plaintiff’s right 


to the allowance is not defeated by the consolida-. 


tion of several actions for enforcement of assess- 
ments against the same defendant,°° but in a single 
action, the statutory allowance can be made only 
once, even though several liens on as many lots are 
involved.®! After the action has been commenced, 
plaintiff’s right to recover costs cannot be defeated 
by an offer to pay. the assessment without costs.°? 

[§ 3539] (c) Conclusiveness and Effect. Judg- 
ments enforcing assessments are open to collateral 
attack only on the grounds which may be urged 
against judgments in general.®* The judgment. is 
conclusive as to all defenses which might have been 
urged in opposition thereto.°+ The judgment affects 
the land only,®* even though it recites that defendant 
is indebted to plaintiff, provided it elsewhere directs 
the enforcement of the lien against the land,°® and 


384, 76 S 808; Thibodaux v. Stark, 142 
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' only the interests therein of persons properly made 


parties to the action.** 


Upon such the judgment 


is binding,®® while it is not binding upon the inter- 
_ ests of persons not made parties,°®® including subse- 
quent lienholders who retain their right to redeem 


subject to the rights acquired under foreclosure 
of the prior lien.*° An election to foreclose a lien 


| upon property abutting on the improvement will, it 
' seems, not estop the holder from a subsequent fore- 
' closure for a balance unpaid upon back-lying prop- 
— erty,®! and the lienholder has an absolute right to 


| void.%4 


' foreclose on the back-lying property for the balance, 


where the statute expressly so provides.°? 

[§ 3540] (d) Lien and Satisfaction. The lien of 
the judgment has been held limited in time by the 
provision of statutes of limitation applicable to 
judgments generally,®*? and an order that execution 
issue on a decree foreclosing an assessment lien 
made after the lapse of the statutory period is 
An assignment of a judgment to the holder 
of a void tax deed upon the premises does not 
amount: to a satisfaction in the absence of evidence 
showing such intention.®® 

[§ 3541] (e) Opening and Vacating. A judgment 
for the sale of land in satisfaction of an assessment 
lien. will be set aside at the instance of the real 
party in interest on sufficient grounds stated, as, 
for example, where the assessment warrant has been 


owner is in the discretion of the trial ; 215, 132 SW 1052; Robinson v. Levy, 


La. 375, 76 S 806. 

[a] Demand and refusal to pay.— 
In separate actions to foreclose street 
assessment liens against three hun- 
dred and thirty-one lots owned by de- 
fendant’s testator, under the Street 
Improvement Act, providing for col- 
lection of fifteen dollars attorney’s 
fee in each suit after a demand and 
refusal of payment of the assess- 
ment, where the owner of the lots 
did not refuse to pay, and stated that 
he was short of money, and that he 
would be paid some before long, a 
mere delay in payment was insuffi- 
cient to justify a finding of fact by 
the trial court that there had been a 
refusal to pay the assessments. 
renee v. Watkinson, 189 Cal. 79, 207 
le , 

[b] Filing of notice.—In order for 
contractors to recover attorney’s fees 
in a suit to foreclose an assessment 
for street improvements, notice must 
be filed and proved pursuant to 
Burns St. Annot. (1908) § 8721. Mil- 
likan v. Crail, 177 Ind. 426, 98 NE 291. 

[ec] Issue of installment certifi- 
cates.—Acts (1912) No. 241 § 4 does 
not give a right to attorney’s fees in 
a suit for the proportion of the cost 
of paving where certificates deferring 
the time of payment were not issued. 
Thibodaux v. Stark, 142 La, 375, 76 


S 806. 
45° Pittsburgh, - ete., R. iGo: ve 
Yates, 190 Ind. 112, 129 NE 465; 


Thompson vy. Mitchell, 54 Ind. A, 258, 
100 NE 20. 

[a] Maximum limit,—Since Burns 
St. Annot. (1914) § 8721 authorized. a 
reasonable attorney’s fee, not to ex- 
ceed the maximum therein stated, on 
foreclosure of a street improvement 


lien, evidence as to the reasonable fee) 


of the attorney was admissible, al- 
though it showed his services to be 
worth more than the maximum per- 
mitted by statute. Pittsburgh, etc., 
ies v. Yates, 190 Ind, 112, 129 NE 
46. Stokes v. Watkinson, 189 Cal. 
79, 207 P 689; Norwich State Bank y. 
Kanner, (Tex. Civ. A.) 235 SW 248. 
[a] Absence of demand.—Under 
the statute the amount of the at- 


torney’s fees to be allowed plaintiff | 


in the absence of a demand and re- 
fusal of payment by the property 


a aT RT aa a a SE a 
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court. Stokes v. Watkinson, 189 Cal. 
TO une O te ean Goo 

47. Norwich State Bank vy. Kan- 
ner, (Tex. Civ, A.) 235 SW 248. 

[a] A disclosure of the terms of 
employment is not necessary. Nor- 
wich State Bank v. Kanner, (Tex. Civ. 
A:) 235 SW 248. 

48. Kreager v. McCormick, 74 OK1. 
302, 182 Pats: 

49. Grier v. McCormick, 100 Okl. 
36, 227 P 400; Kreaker v. McCormick, 
14 Oki. °302>°182"P 78: 

50. Stokes v. Watkinson, 189 Cal. 
79; 207 P-689° Realty Constr, etc.; 
Co. v. San Joaquin County Super. Ct., 
165 Cal. 543, 132 P 1048. 

51. Realty Constr., etc., Co. v. San 
Joaquin County Super. Ct., supra; 
McCaleb v. Dreyfus, 156 Cal. 204, 103 


P 924. : 
Stokes v. Watkinson, 53 Cal. 


52. 
A, 764, 201 P 134, 

53. Cassady v. Norris, 118 Ark. 
449, 177 SW 10; Robinson v. Levy, 
217 Mo. 498, 117 SW 577; Charley v. 
Kelley, 120 Mo, 184, °25 .SW 571; 
Moore v. Perry,'13 Tex. Civ. A. 204, 
35 SW 838. 

Collateral attack upon judgment in 
general see Judgments § 815. 

54. Morey v. Duluth, 75 Minn. 221, 
77 NW 829; Robinson y, Levy, 217 
Mo. 498, 117. SW 577. 

[a] Premature assessment.—Con- 
ceding that the assessment was pre- 
maturely made, it was a defense 
which, under the charter, should 
have been urged ‘against the con- 
firmation of the assessment and the 


entry of judgment against the land. | 


mEp GN v. Duluth, 75 Minn. 221, 77 NW 


[b] Matters concluded.—In an ac- 
tion to enforce a special assessment 
for street improvements, the failure 
of the mayor to sign and the clerk to 


attest the tax bills, the omission to’ 


file as an exhibit the original tax 
bills, or the fact that such tax bills 
were invalid or barred by limitations, 
are matters of defense, of which de- 
fendant cannot avail himself in a 
collateral attack on the judgment. 


Robinson v. Levy, 217 Mo. 498, 117]: 


SW 577. 

55. Arnold v. Smith, 8 Ky. Op. 
494; Schwab v. St. Louis, 310 Mo. 116, 
274 SW 1058; Smith v. Kiene, 231 Mo. 


217 Mo. 498, 117 SW 577. ; 

[a] Statutes applicable.—Statutes’™ 
fixing the duration of the lien of per- 
sonal judgments on real estate of the 
debtor are not applicable to judg- 
ments for enforcement of assessment 
liens. Schwab v. St. Louis, 310 Mo. 
116, 274 SW 1058, 

56. Robinson v. Levy, 217 Mo. 498, 
117 SW 577. 

57. Lee v. Silva, 197 Cal. 364, 240 
P 1015; Smith v. Kiene, 231 Mo. 215, 
132 SW 1052; Barber Asphalt Pav. 
Co. v. Peck, 186 Mo. 506, 85 SW 887; 
Elmendorf y. San Antonio, (Tex. Civ. 
A.) 223 SW 631 [rev on other grounds 
(Commn. A.) 242 SW 185]. 

[a] “MM. and children.’”—Use of 
the words “M. and children” by a city 
engineer in making assessments evi- 
denced the fact that he did not rely 
on the last assessment roll indicating 
rthat M was the owner, and hence, 
where such words appeared in the as- 
Sessment ordinance and certificate, 
the reference to children was not 
mere surplusage, and the court by a 
recital in its judgment in an action 
on the certificate was not justified 
in treating the entire proceedings as 
if they had been actually conducted 
on the theory that M was the sole 
owner, merely because an assessment 
against M alone would have been 
binding on all the owners. Elmen- 
dorf v. San Antonio, (Tex. Civ. A.) 
223 SW 631 [rev on other grounds 
(Commn A.) 242 SW 185). 

58. Hudgins v. Schultice, 118 Ark, 
139, 175 SW 526. 


59. Page v.. W.'W. Chase Co., 145 
Cal. 578, 79 P 278: Springfield Vv. 
Ransdell, 305 Mo. 43, 264 SW 771; 


Barber Asphalt Pav, Co. v. Yo 
Mo. A, 204, 68 SW 107, besarte 
60. Springfield v. Ransdell, . 305 
Mo. 438, 264 SW 771. 
61. Cleveland, ete., R. Co. v. Por- 
He 38 Ind. A. 226,74 NE 260, 76 NH 


62. Voris v. Pittsburgh Pl 
Glass Co., 163 Ind. 599, 70 NE ono 

63. Hinckley v. Seattle, 37 Wash. 
she hg ARs 

f orland v. Smith, 93 A208 

28 P 812. ae 

65. Barber Asphalt Pav. Co, 
Kiene, 99 Mo, A. 528, 74.SW 872. 

66. See cases infra this section. . 
— 


Ve 
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issued by mistake against the wrong person.®* The 
right to bring or maintain such a suit is not con- 


ditioned upon a precedent payment of the assess-' 


ment.°8 

[§ 3542] (16) Review. The right of appeal in 
proceedings to enforce special assessments rests en- 
tirely upon statute.°® The statutory requirements 
for the taking of the appeal must be complied 
with ;*° nor will a cross complaint by the landowner 
alleging the invalidity of the assessment district 
take the case out of the operation of the statute 
with respect to the limitation of the time for tak- 
ing an appeal and filing the transcript.71 The 
errors complained of must be shown by the record.”? 
Where the contrary does not appear from the rec- 
ord, the validity of the proceedings will be pre- 
sumed, and as a rule a finding based upon conflict- 
ing evidence will not be disturbed." Objections first 
made on appeal where there has been an earlier 
opportunity to urge them cannot be considered.7® 
However, where the petition to enforce a lien shows 
upon its face that the lien expired before com- 


mencement of the suit, the error is not waived by 


96 SW 257. 
75. 


67. Voris v. Gallaher, 87 SW 775, 
27 Kyl 1001. 

68. Coddington v. Nees, 72 Ind. A. 
141, 125 NE 657. 

69. Martin v. Slaughter, 50 SW 27, 
20 KyL 1743; Fehler v. Gosnell, 99 
Ky. 880, 35 SW 1125, 18 KyL 238; 
Plaquemines Police Jury v.' Mitchell, 
37 La. Ann. 44; Skrainka v. Allen, 2 
Mo. A. 387; Baltimore, etc., R. Co. v. 
Bellaire, 60 Oh. St. 301, 54 NE 263; 


58 Cal. 527. 

392, 61 NE 930. 
308, 338 KyL 395, 
La. 531, 71 S 791. 
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_ attention been directed to the error.*? 


Cal.—Ede v. 
159, 28 P 860; Williams vy. McDonald, 


Ind.—Leeds v. Defrees, 
Ky.—Maypother v. 
La.—Shreveport v. 


Mich.—Auditor-Gen. vy. Chase, 


° 
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failure to demur or answer.” A judgment will not: 
be set aside for error not prejudicial to the party 
complaining.“” Defendant cannot urge that the 
court ordered more property sold than could have 
been sold where he has accepted and retained with- 
out objection the surplus moneys arising from the 
sale.’® The owner’s right to a reversal is not af- 
fected by the city’s failtre to appeal from the 
judgment against it affected by the same error.’ 
Where, after judgment dismissing the contractor’s 
petition as to a property owner in an action brought 
by him against the property owner and the city, 
he assigns his right of action to the city, an appeal 


-in the name of the contractor and the city will not 
_ be dismissed upon -the ground that the contractor 
‘has no further interest and that the city cannot 


appeal.®° 


[§ 3543] (17) Costs and Expenses. The costs of 


appeal will not be imposed upon the appellee, al- 
‘though the judgment is corrected where it would 


have been corrected below had the trial court’s 
Where an 
action upon tax bills for the benefit of the con- 
of the complaint did ‘not affect the 
substantial rights of defendant, and,. 


under the statute, would not be 
ground for reversal. Lehman vy. 


Knight, 93 Cal. 


157° Ind.} Goshen, 178 Ind. 54, 98 NE 1, 710. 

[b] Erroneous assessment..— 

Gast, 110 SW|Where defendants failed to prove 
that if the assessment had been on a 

Chatwin, 139 | different basis the assessment against 


their property would have been 
smaller than the assessment levied, 


Corry v. Gaynor, 21 Oh. St. 277; To- 
ledo v. Barnes, 8 Oh. Cir. Ct. 684, 4 
Oh. Cir. Dec. 195; Clifton v. Cincin- 
nati, 5 Oh. Dec. (Reprint) 570, 6 Am 
LRec 687. 

[a] Rules pertaining to appellate 
practice in equity cases apply in 
Suits for collection of a special tax 
bill. Washington v. Mueller, (Mo. 
AD =e28%. SW. 856. 

70. Ferrell v. Massie, 150 Ark. 156, 
233 SW 1083; Miller v. White, 108 
Ark, 253, 157 SW 934. 

[a] Time for appeal.—An appeal 
will be dismissed if not taken within 
the time stipulated by statute. Fer- 
rell v. Massie, 150 Ark. 156, 233 SW 
1083; Miller v. White, 108 Ark. 253, 
157 SW 934. 

71. Ferrell vy. Massie, supra. 

72. Crummey, Inc. v. Howe, 48 Cal. 
A, 542, 192 P 112; Burns v. Casey, 13 
Cal. A. 154, 109 P 94, 

- Presentation and reservation of 
grounds of review generally see 
Appeal and Error § 1651 et seq. 

73. San Francisco Pav. Co. Vv. 
Bieta 46. Cal. 635, 80° "PRP 1076; 
Blanchard v. Ladd, 135 Cal. 214, 67 P 
131; Reid v. Clay, 134 Cal. 207, 66 P 
262; Hadley v. Dague, 130 Cal. 207, 
62 P 500; Williams v. Bisagno, 4 Cal. 
Unrep. Cas. 305, 34 P 640; Blanton v. 
Wallins, 218 Ky. 295, 291 SW 372; 
Orth v. Park, 117 Ky. 779, 79 SW 
206, 80 SW 1108, 81 SW 251, 25 KyL 
1910, 26 KyL 184, 342; Paxton v. Bon- 
ner, 172 Mo. A. 479, 157 SW_986. 

[a] Extension of time.—Where a 
contract for a public improvement 
required its completion before a cer- 
tain date, but provided that the city 
council might extend such time for 
certain causes, it would be presumed, 
in the absence of any showing to the 
contrary, that an extension by the 
council was supported by a valid rea- 
son recognized in the contract as 
Z00d cause for an extension, although 
the extending ordinance specified no 
reason therefor. Paxton v. Bonner, 
172 Mo. A. 479, 157 SW 986. 

74, Bernstein v. Downs, 112 Cal. 
197, 44 P 557; Louisville v. Benedict, 
147 KyL 391, 144 SW 43; Henning y. 
Stengel, 112 Ky. 906, 66 SW 41, 67 
SW 64, 23 KyL 1793; Burress v. 
Spring, 143 Mo. A. 688, 128 SW 27; 
Springfield v. Schmook, 120 Mo. A. 41, 


132 
Mich, 630, 94 NW 178. 

Mo.—Barber Asphalt Pav. Co. v. 
Ridge, 169 Mo. 376, 68 SW 1043; 
HWegs v. Hogan, 131 Mo, 19, 32 SW 
1014. 


. [a] Change of theory.—Where a 
defendant has made no demand for a 
deduction because of delay in com- 
pleting the improvement in the trial 
court, but has tried the case upon the 
theory that the delay rendered the 
tax bill void, he cannot claim upon 
appeal that he was entitled to such 
deduction. Heman Constr. Co. v. 
Loevy. 179 Mo. 455, 78 SW 613. 

{b] Error in apportionment.—In a 
eity’s suit for the cost of paving a 
street in front of defendant’s abut- 
ting lots, a ground of objection to the 
apportionment of the street railroad’s 
share, not urged in the pleadings, 
could not be considered on appeal. 
Shreveport v. Chatwin, 139 La. 531, 
(PS EN 

{c] Invalidity of contract.—In an 
action to foreclose a street assess- 
ment lien, where no issue was made 
as to the validity of the contract, and 
defendant treated it as valid, and in- 
troduced it in evidence, he could not 
thereafter claim that it and the as- 
sessment were invalid. Ede v. 
Knight, 93 Cal. 159, 28 P 860. 

{d] A motion for a new trial, 
alleging error in directing a nonsuit 
because the tax bill offered in evi- 
dence by plaintiff made a prima facie 
case, was sufficient to direct the 
trial court’s attention to plaintiff’s 
complaint that the tax bills offered 
were not accepted by the court in 
evidence, so as to entitle plaintiff to 
rely on appeal on error in excluding 
the tax bills. John Hill Constr. Co. 
v. Goldsmith, (Mo, A.) 237 SW 860. 


7G. Bonte v. Taylor, 24 Oh. St. 628. 
77. King v. Lamb, 117 Cal, 401, 49 
P 561; Lehman y. Goshen, 178 Ind. 


54, 98 NE 1, 710; Ross v. Vanatta, 
164 Ind. 557, 74 NE 10; Snyder v. 
Barber Asphalt Pav. Co., 73 SW 1118, 
24 KyL 2348; Button v, Gast, 73 SW 
1014, 24 KyL 2284; Breath v. Galves- 
ton, (Tex. Civ. A.) 46 SW. 903: 

[a] Description—The fact that 
the real estate affected, in an action 
to foreclose an assessment lien for 
public improvements, was described 
in an exhibit instead of in the body 


tractor 


judgment in favor of plaintiff would 
not be reversed, although it was 
doubtful whether the theory of the 
assessment was correct. Snyder v. 
Barber Asphalt Pav. Co., 73 SW 1118, 
24 KyL 2348, 

[ec] Held prejudicial—In an ac-- 
tion to foreclose an assessment lien 
under the Vrooman Act, where the 
defense was that the assessment was 
void because the contractor had not 
entered into a written contract with 
the superintendent of streets, as re- 
quired by §§ 5, 6, or executed a bond 
as required by g 6%, the exclusion 
from evidence of the purported con- 
tract, produced by the city clerk from 
the files of his office, and of testi- 
mony that the contract and appended 
bond were not signed by the con- 
until after the assessment, 
and that the city clerk had drawn a- 
line through the signature then made 


“when his back was turned,’ was 
prejudicial error. Schmidt v. Yoa- 
Im; 89> | Cale sPAS "7 907 Ces de oes 


Schmidt v, Santa Monica Commercial 
Co.,-39 'Cal, Ay" 85, 1.78 GP 315. 

78. Maypother v. Gast, 110 SW 
308, 383 KyL 395. 

79. Kreiger v. Gosnell, 70 SW 683, 
24 KyL 1095. 

[a] Error in apportionment, — 
Where, in an action by a contractor 
to enforce a lien for costs of a street 
improvement, a large part of the cost 
being for transforming. the street 
into a subway under a railroad 
bridge, the court erred by adjudging 
the portion of the cost of the sub- 
way a charge against the abutting 
property owners, charging ninety per 
cent of the entire cost against them, 
the fact that the court also erred in 
charging the remaining ten per cent 
against the city as for repairs, of 
which it did not complain, is no rea- 
son for not reversing the judgment 
against the property owners, it ap- 
pearing that the apportionment 
against them would have been less 
if made on the proper basis of charg- 
ing them with the excess over the 
cost of making the subway. Kreiger 
v. Gosnell, 70 SW 6838, 24 KyL 1095. 

80. Huesman y. Dersch, 109 SW 
319 So ky We Ti. ‘ 

81. Thibodaux y. Stark, 142 La. 
oto; 16 SS 806e 
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tractor is brought nominally in the name of the 
city, a recovery cannot be had by the contractors 
against the city for the expenses of an appeal where 
the attorneys for the contractors had no authoriza- 
tion to represent the city.®? 

[§ 3544] g. Scire Facias**—(1) In General. In 
some jurisdictions the assessment lien is enforced 
by scire facias.8* In such a jurisdiction, in the 
absence of specific directions as to the enforcement 
of liens created by a special act, they may be en- 
forced as liens under a general act.*® Under a statute 
providing that liens shall be filed as ‘mechanics’ 
liens are filed, and writs of scire facias and levari 
facias issued, as in the case of mechanics’ liens, 
the Mechanics’ Lien Law furnishes only a general, 
and not a specific, rule of procedure.*® The right to 
enforcement cannot be _ indefinitely ptolonged 
through successive revivals of judgment by writs 
of scire facias under the statute providing therefor.** 

[§ 3545] (2) Defenses and Set-Off.8 Matters 
which might have been pleaded in defense to the 
assessment proceedings,®® or made ground for an ap- 
peal therefrom,®® cannot be set up as a defense in 
scire facias to enforce the assessment lien, as, for ex- 
ample, that one of the viewers was not a freeholder,** 
that the improvement was of no benefit to the prop- 
erty,°? or that the price charged is excessive.?? 
The rule against defenses which were available in 
the assessment proceeding is not applicable to one 
who has no notice thereof.°* Matters occurring sub- 
sequent to the original assessment proceeding may 
be available as defenses,®° as, for example, a mistake 
in the computation of the claim.°* Defendant can- 
not inquire into equities between the contractor and 
the city,®’ and where the contract for an improve- 
ment has become valid as against the city by ratifica- 
tion, a property owner has no greater right than the 
city to assert its invalidity.°* Rights secured to 
the property owner either by statute or by munici- 
pal drdinance may be asserted against the city as 
well as against the contractor for whose use the 
city sues.°® It may be a good defense that the cost 
of paving has been assumed by a street railroad 
company.’ It is no defense to a sidewalk assess- 
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ment that the city has adopted a plan which, if car- 
ried into effect, will result in the widening of the 
street.” 

Loss of lien. An agreement between the contrac- 
tor and the property owners whereby the property 
owners bind themselves individually to pay their 
proper share of the costs is not a defense as evi- 
dencing a waiver or relinquishment of a right to a 
hen.® 
court and had the property released from the lien 
may nevertheless urge as a defense the loss of a 
lien. 

Performance of contract. It has been held that 
gross negligence in the work,® or a willful depar- 
ture from the terms of the contract,* resulting in a 
special injury to defendant,’ defeats recovery, al- 
though a slight deviation will not.* It is not neces- 
sary, however, in establishing special injury to him, 
that defendant should prove that the departure has 
resulted in a decrease in the market value of his 
property.® 

Limitations.° 
lost by a failure to take out a writ of scire facias 
or to prosecute the proceedings within the time 
limited by statute cannot be set up where a com- 
pliance with the statute is established by the evi- 
dence.11_ Where the statute provides that the claim 
for lien must be filed within a stated period of the 
confirmation of the report of the board of viewers, 
the statute begins to run, in the case of a recon- 
sideration of its action by the court, from the date 
of the final confirmation,’? so that it is no defense 
that the claim was filed more than the statutory 
period after the first confirmation decree where it 
appears that the confirmation was stricken off and 
that the claim was filed within the statutory time 
after the final confirmation decree.!* The statutory 
requirement that a verdict must be recovered or 
judgment entered on the scire facias within a fixed 
period after the writ is issued is met by the filing 
of the. report of the referee within the statutory 
period.'* 

A statute limiting the defenses which may be 
urged to scire facias upon a municipal claim has 
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A defendant who has paid the money into— 


A defense that the lien has been 


82. Harkness v, Independence, 56 
Mo, A, 527. 


83. Scire facias generally see 
Scire Facias [35 Cyc 1147]. 
84. Ferguson v, Quinn, 123 Pa. 


337, 16 A 844; Scott Tp. v. Davis, 77 
Pa. Super. 352; York City v. Miller, 
60 Pa, Super. 407 [mod on other 
grounds 254 Pa. 436, 98 A 1049]; 
Philadelphia v. Peters, 57 Pa. Super. 
279; Philadelphia v. Peters, 57 Pa. 
Super, 275; Erie City v. Willis, 26 Pa. 
Super. 459; Philadelphia v. Kehoe, 22 
Pa, Super. 320; Philadelphia v, Luk- 
ens, 22 Pa. Super. 298; Philadelphia 
v. Adams, 18 Pa. Super. 639; Philadel- 
phia v. Philadelphia, ete., R. Co. 1 
Pa, Super, 236; City v. Mason, 16 
Pa, Dist. 753, 34 Pa. Co. 483; Phila- 
delphia v. Sciple, 12 Pa. Dist. 582, 
29 Pa. Co, 60; Philadelphia v. Merz, 
9 Pa. Dist, 369, 24 Pa. Co. 269; Funk 
v. Harkness, 3 Pa. Dist. 423, 14 Pa, 
Co. 609; MeKeesport Borough vy. 
Leezer, 12 Pa. Co. 537. 

85. McKeesport Borough v. Leezer, 
supra. 

86. Pittsburg v. Cluley, 66 Pa. 449. 

87. Scranton v. Genet, 232 Pa. 272, 
81 A 335. 

88. Defenses to scire facias gen- 
erally see Scire Facias [35 Cyc 1150]. 
89. See cases infra notes 91-93. 
90. Somerset Borough v. Sweitzer, 

54 Pa. Super. 283, 
91. Pittsburg v. Cluley, 74 Pa. 262. 


92. Com. v. Woods, 44 Pa, 113. 

93. Philadelphia vy, Pemberton, 12 
Pa, Dist. 743. 

94. Carrick Borough v. Canevin, 
243 Pa. 283, 90 A 147; Hershberger v. 
Pittsburgh, 115) "Pa. ..78,..8 ,A; 381; 
Scranton City v. Watson, 61 Pa. 
Super. A 

95. See cases infra note 96. 

96. Thomas v. Northern Liberties, 
13 Pasa i! 

[a] Frontage of lot.—Where a lot 
was described as containing a certain 
frontage, defendant might prove that 
the lot had a smaller frontage than 
described in the claim. Thomas vy. 
Northern Liberties, 13 Pa. 117. 

97. Brientnall v. Philadelphia, 103 
Pa. 156. 

98. Harrisburg v. Shepler, 190 Pa. 
374, 42 A 893; Fell v. Philadelphia, 81 
Pa, 58; Wistar v. Philadelphia, 3 
Grant (Pa.) 811; Reilly v. Philadel- 
phia, 6 Phila. (Pa.) 228. 

99. Philadelphia v, Jewell, 135 Pa, 
329, 19 A 947. 

1. See Philadelphia vy. Scholl, 68 
Pa. Super, 404 (holding facts insuffi- 
cient to show such an assumption). 

2. York City v. Beitzel, 41 Pa. 
Super. 194. 

3. Philadelphia v. Street, 41 Pa. 
Super. 503. 

4. Philadelphia v. Merz, 28 Pa. 
Super. 227; Philadelphia v. Merz, 13 
Pa. Dist. 307. See Philadelphia v. 


Wellens,-19 Pa, Super. 379 (holding 
that, after payment into court, the 
issue between the city and the de- 
fendant is then merely who is en- 
titled to the money; either party can 
bring an action for the money, which 
is no longer an action in rem; nor is 
such action subjeet to limitations; 
the landowner cannot claim to have it 
returned to him merely because the 
city has failed to bring a scire facias 
for four years, without himself 
bringing an action in which the right 
to it may be determined), 

5. York City v. Miller, 60. Pa. 
Super. 407 [mod on other grounds 254 
Pa. 436, 98 A 1049]; Philadelphia y. 
Bilyeu, 47 Pa. Super. 148. 

6 Philadelphia v. Bilyeu, 

7 Philadelphia vy, Bilyeu, supra. 
eek Morton vy. Smith, 23 Pa. Dist. 

9. Philadelphia vy. Bilyeu, 47 Pa. 
Super. 148. 

10. Actions for sale of land see 
Supra §§ 3490-3543. 

Assessment enforcement cases gen- 
erally see supra §§ 3451-3461. 

Enforcement of personal liability 
see infra § 3589. 

11. See cases infra note 13. 

12. Hast McKeesport v. Park, 81 
Pa. Super. 604, 

13. East McKeesport v. Park, supra. 

14. Dunmore v. Conrad, 76 Pa. 
Super. 473. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


supra. - 


been held not to apply to municipalities incorpo- | 


rated after its passage,’® nor to municipalities not 
included among those to which the application of 
the statute is in express terms restricted,!* even 
though the latter are later annexed by statute to 
the former.1? 

Set-off. The landowner may set off money which 
plaintiff owed him for material purchased and de- 
livered for use in the construction of the improve- 
ment.1® It is not a defense that the grading of 
another street did great damage to other lots of 
defendant.?® 

[§ 3546] (3) Parties. On scire facias the real 
owner may be made a party and his title will be 
bound without regard to who may be the record 
owner, or whether the record owner has been made a 
party.2° It is proper, however, to make the writ 
against the record owner, whether or not he is the 
real owner.”!. If on the trial defendant named is 
dead, the action may proceed to judgment, the court 
refusing to permit a suggestion of death to be filed, 
where his successors have not registered title nor 
‘intervened.?2 

[§ 3547] (4) Form and Requisites of Writ.?* 
Where the writ is based upon a claim of lien under 
a particular statute, it must appear that the re- 
quirements of the statute have been met,”* but in- 
formalities in the writ may be waived by defend- 
ant.2 A writ based upon a reassessment under a 
curative statute, which is held constitutional, is 
valid, even though the claim also recites the original 
‘assessment which had been allowed to lapse.?¢ 

[§ 3548] (5) Service and Return of Writ. Serv- 
ice of a scire facias must be made in strict accord- 
ance with the statute,?7 and the statute must be 
strictly followed where service is by publication.?* 
Service on the real owner is required,?® but the 
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registered owner is regarded as the real owner for 
this purpose, and service upon him is sufficient,®° . 
even as against the heir®! or devisee®? of a deceased 
owner, where such heir or devisee has failed to regis- 
ter his title. Service on the husband is not sufficient 
service on the wife in the absence of proof of the 
existence of the relationship.3* Under some statutes, 
where personal service is had on the registered 
owner and judgment is entered for want of an affi- 
davit of defense,** the city on a subsequent scire 
facias to revive is not obliged to give notice to the 
owner who has succeeded to the title of the origi- 
nal defendant, although such owner may have regis- 
tered his title.*® 

Waiver. Service, or defects therein, may be 
waived by an agrecment for an amicable scire 
facias,** or by appearing and pleading to the writ,?7 
but a defective service is not cured by appearance 
of the landowner after he has been deprived of his 
title by the sheriff’s sale to a purchaser.®8 

Return of the sheriff that defendant could not be 
found is not affected by the fact of a city inspec- 
tor’s knowledge of defendant’s residence some years 
before.*® Mere irregularities or omissions in the 
sheriff’s return are cured by the judgment that is 
subsequently entered,*® unless the returns are in 
fact erroneous*! or contrary to the express mandate 
of law.*? 

[§ 3549] (6) Affidavit of Defense*?—(a) In Gen- 
eral. An affidavit of defense is required where the 
statute requires such an affidavit in all actions of 
scire facias,** but it is not required by the fact that 
by rule of court an affidavit of defense is required 
in actions upon mechanies’ liens, although the stat- 
ute provides that the municipal claim shall be en- 
forced in accordance with the provisions of the 
act relating to mechanics’ claims, where there is 


15. Pepper v. Philadelphia, 114 34 See infra § 3549. 
Pa. 96, 6 A 899; Brown v. Philadel- 25. Scranton v, Koehler, 36 Pa. 35. Philadelphia v. Nell, 31 Pa. 
phia, 3 Pa. Cas. 45, 6 A 904. Super. 95, Super. 78. . 

16. Philadelphia v. Edwards, 78 26. Towanda Borough v. Fell, 69 36. Philadelphia v, Schofield, 166 
a 262. N Pa. Super. 468. Pa. 389, 81 A 119. 

17. Philadelphia Ve Edwards, 27. Pittsburgh v. McDonough, 25 37. See Scire Facias [35 Cyc 
supra. Pa, Dist. 531; Philadelphia v. Mc-/ 1156]. 
- 48. York City v. Miller, 60 Pa.| Murray, 18 Pa. Dist. 91; Philadelphia 38. Philadelphia v. Merz, 16 Pa. 
Super. 407. [mod on other grounds|v. Merz, 9 Pa, Dist. 369, 24 Pa. Co.| Super. 332, 336. 
254 Pa. 436, 98 A 1049]. 269. “The familiar principle that a gen- 

19. Charlton v. Allegheny City, 1 [a] Remedies where statute not] eral and unqualified appearance is a 


Grant (Pa.) 208, 

20. Philadelphia v. Mason, 37 Pa. 
Super. 478; Philadelphia v. Kehoe, 22 
Pa. Super. 320; Philadelphia v. Luk- 

ens, 22 Pa. Super. 298. 

[a] Adding parties defendant.— 
(1) At the trial of a scire facias sur 
municipal lien for paving, it is not 
error for the court to amend the rec- 
ord of the judgment, so as to add as 
defendants the names of the actual 
owner of the land liened and a person 
who became a registered owner of a 
part of the Jand after the lien was 
filed. Philadelphia v. Kehoe, 22 Pa. 
Super. 320. (2) Where the real 
owner, who is also the record owner, 
at the time the writ is issued, later 
but before judgment conveys the land 
to another who registers his title be- 
fore judgment is had on the writ, the 
grantee, to be bound by the judgment, 
must be made a party to the proceed- 


ings. Philadelphia v. Mason, 37 Pa. 
Super. 478. 

21. Tiegel v. Love, 61 Pa. Super. 
149. See City v. Mason, 16 Pa, Dist. 


758, 84 Pa, Co. 483 (holding that the 
name of the true owner shall be 
ascertained and suggested before the 
issuance of the writ under the act of 
March 238, 1866). 
22. Philadelphia v. Dale, 56. Pa. 
, Super. 342. 
23. Form and requisites of writ in 
general see Scire Facias. [35 Cyc 


3152]. 
24. Charleroi Borough v. Bailey, 


a 


complied with.—Philadelphia v. Mc- 
Murray, 18 Pa. Dist. 91. 

28. Ferguson v. Quinn, 123 Pa. 
337, 16 A 844; O’Byrne v.: Philadel- 
phia, 93 Pa. 225; Simons v. Kern, 92 
Pa. 455; Wistar v. Philadelphia, 86 
Pa. 215; Philadelphia v. Merz, 16 Pa. 
Super. 332; Dunmore Borough vy. 
Burke, 26 Pa. Dist. 1057; Philadel- 
phia v. McMurray, 18 Pa. Dist. 91; 
Philadelphia vy. Merz, 13 Pa. Dist. 
307. 

[a] Affidavit that registered own- 
er cannot be found.—Where there 
was a registered owner of premises 
against which a municipal lien has 
been filed, and, on a scire facias pro- 
ceeding on the lien, there is no affi- 
davit of record that the registered 
owner has no known place of resi- 
dence in the county, or that he can- 
not be found, the service of a scire 
facias by posting and advertising 
and nihil habet as to the registered 
owner is an insufficient service to 
support a valid judgment upon the 
scire facias. Philadelphia v. Merz, 
13 Pa. Dist. 307. 

29. Scranton v. Meadow Brook 
Land Co., 28 Pa. Dist. 882. 

30. Philadelphia v. Peters, 62 Pa. 
Super. 90. 

31. Funk v. Harkness, 3 Pa. Dist. 
423, 14 Pa. Co. 609. 

32. Philadelphia v. Smith, 29 Pa. 
Super. 450. 

83. Scranton City v. Watson, 61 
Pa. Super. 86. 


waiver of all defects or irregularites 
affecting the notice, process, or serv- 
ice necessary to obtain jurisdiction 
of the defendant does not seem to us 
to apply to such a case. For present 
purposes it may be conceded that this 
principle applies to actions in rem, if 
at the time of the appearance the de- 
fendant is the owner of the property 
to be affected. Where, however, the 
proceeding is purely in rem and the 
mandatory provisions of the statutes 
authorizing it have been ignored— 
flagrantly in the present case—it is 
not in the power of one who has no 
interest whatever in the property 
sought to be charged, and no personal 
interest whatever to be affected by 
the judgment asked for, to give 
jurisdiction to enter judgment by 
waiving a jurisdictional defect in 
the proceeding. The fact that he 
at one time had an interest does 
not, in our opinion, make his right 
to waive the defect any clearer or 
stronger.” Philadelphia vy, Merz, 
supra. 

39. Philadelphia v. Snedaker, 69 
Pa. Super. 118. ‘ 

40. Tiegel v. Love, 61 Pa. Super, 


149. 
See Tiegel v. Love, supra, 
42. See Tiegel v. Love, supra. 
43. Nature of afildavit of defense 


goperally. see Pleading [31 Cyc 
232). 
44. Wilkes-Barre v. Felts, 134 Pa. 


529, 19 A 676, 


864 [44° Cid] 


nothing in such act providing for a compulsory affi- 
Notwithstanding the statute 
provides for the issuance of successive writs of 


davit of defense.*® 


seire facias in order to continue 


claim, it is improper to issue an alias scire facias 
after issue has been joined by the affidavit of 
defense.*® Judgment will not be entered for want 
of a sufficient affidavit of defense where the scire 
facias does not conform to the lien claim and the 
lien claim is not sufficiently specific as to the im- 


provement.** 


[§ 3550] (b) Time for Filing. Notwithstanding 
the statute prescribes the time allowed for the filing 
of the affidavit of defense,*® it may be after such 
time but before plaintiff moves for judgment.*° 

[§ 3551] (c) Form and Sufficiency. The general 
rules as to form and requisites of affidavits of de- 
fense®® apply in determining the sufficiency of such 


an affidavit in defense of scire 


45. Yates v. Meadville, 56 Pa. 21. 

46, Philadelphia v. Sciple, 12 Pa. 
Dist. 582, 29 Pa. Co. 60. 

47. Parkside Borough v. Todd, 3 
Pa. Dist. & Co. 238. ‘ 

48. See statutory provisions. 

49. Scranton v. McAnulty,\ 26 Pa. 
Dist. 66. 

50. See Pleading [31 Cyc 236]. 

51. Philadelphia v. Eddleman, 169 
Pa. 452, 32 A 639; Chester v. Hyre, 
167 Pa. 308, 31 A 634; Scranton City 
vy. Bush; 160 Pa. 499, 28 A 926; Har- 
risburg v. Baptist, 156 Pa. 526, 27 A 
8: Philadelphia v. Spring Garden 

armers’ Market Co., 154 Pa. 93, 25 
A 1077; Erie City v. Young Men’s 
Christian Assoc., 151 Pa. 168, 24 A 
1094; Philadelphia v, Baker, 140 Pa. 
11, 21 A 238; Greensburg Borough v. 
Waird, 13S) Pay peo, 21 Al96, Pitts= 
burgh v. MacConnell, 130 Pa. 463, 18 
A 645; Rodney v. Philadelphia, 3 
Walk. (Pa.) 505; Hast McKeesport v. 
Park, 81 Pa, Super. 604; Philadelphia 
v. Neely, -81 Pa. Super. 248; Phila- 
delphia v. Heyer, 81 Pa. Super. 234; 
Philadelphia v. Scholl, 68 Pa, Super. 
404: Tarentum v,. Dunlap, 26 Pa. 
Super. 281; Tarentum v. Moorhead, 26 
Pa. -Super. 273; Philadelphia _ v. 
Adams, 18 Pa. Super, 639; Philadel- 
phia v:. Philadelphia, etc., R. Co., 1 
Pa. Super. 236; Harrisburg v. St. 
Paul’s Church, 5 Pa. Dist. 351; Har- 
risburg v. Mateer, 4 Pa. Dist. 554; 
McKeesport v. Harrison, 27 Pittsb 
LegJ (Pa.) 57. 

fa]. A onment. — Where a 
municipal claim for the construction 
of a sidewalk shows that the property 
was located at the corner of two 
streets and that the sidewalk was 
constructed along the two streets, an 
affidavit of defense is insufficient 
which avers that the claim was “not 
apportioned to the several pavements 
on the said streets,’ where there is 
no allegation that the land against 
which the claim -was filed was not a 
single property. York City v. Beitzel, 
41 Pa. Super, 194. 

[b] Denial of validity and city’s 
interest.— Where, in an action against 
a property owner to recover a mu- 
nicipal claim for improvements, the 
affidavit of defense alleges that plain- 
tiff city had no interest in the action, 
as it had limited its liability with the 
contractor to the amount of claims 
recovered, an objection that the con- 
tract was void, in that it was awarded 
by resolution, instead of by ordi- 
nance, will not be sustained. Scran- 
ton v. Jermyn, 156 Pa. 107, 27 A 66. 

{c] Filing of lien.—In an action 
of scire facias sur municipal lien, an 
affidavit of defense is _ insufficient 
which avers that the claim was not 
filed within six months of the con- 
firmation of the report of the board 
of viewers, when it appears that the 
lien was filed within six months from 
(the final action of the court. Hast 
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assessment.®t 


the lien of the 


facias upon an 
McKeesport v. Park, 81 Pa, Super. 
604 


52. Pittsburgh v. MacConnell, 130 
Pa. 463, 18 A 645; Hrie City v. But- 
ler,.120 Pa..374, 14 A 153; York City 
v. Beitzel, 41 Pa. Super. 194. 

[a] Affidavits held sufficient.—(1) 
That the property and that adjacent 
to it was open farm land, cultivated 
for agricultural purposes, that the 
land in question was assessed by the 
city as farm or suburban land, and 
that the village which adjoined the 
property on one side was a rural 
community without. municipal im- 
provements except electric lights and 
water for fire purposes. Philadelphia 
v. Neely, 81 Pa. Super. 248. (2) That 
the street in question had been for- 
merly paved by the city with a view 
to making it a permanent improved 
city street, and that the work so done 
by the city consisted primarily of 
grading the roadway, by macadamiz- 
ing it, first, by putting large stones 
on the bottom and smaller stones 
thereon, and then: a top dressing. 
Chester v. Holden, 73 Pa. Super. 465. 
(3) That the land in question is used 
for railroad purposes, was acquired 
for the purpose and use of its right 
of way, and is indispensably neces- 
sary for the operation of its railroad. 
New Castle v. Pittsburgh, etc., R. 
Co., 72 Pa. Super. 135. (4) That the 
street was previously paved with 
“Telford.” Philadelphia v, Bogan, 59 
Pa. Super. 324; Philadelphia vy. Ed- 
monds, 59 Pa, Super. 318. (5) That 
no notice of the proceedings before 
the viewers had been given. Carrick 
v. Canevin, 55 Pa. Super, 233. (6) 
Which denies the existence, passage, 
certification, and promulgation of the 
ordinance. Punxsutawney Borough 
v. Carmalt, 39 Pa. Super. 650. 

[b] Affidavits held not sufficiert. 
—(1) Where it alleges the nature of 
the property assessed and does not 
state facts in support of its assertion. 
Philadelphia v. Heyer, 81 Pa. Super. 
243. (2) Where it contains an asser- 
tion merely of the city’s intention 
with regard to the improvement and 
does not state facts from which such 
intention may be inferred. Phila- 
delphia v. Heyer, supra. (3) :Where 
it alleges an earlier improvement al- 
ready paid for without stating facts 
in corroboration thereof. Philadel- 
phia vy. Scholl, 68 Pa, Super. 404. (4) 
A. general averment that the pave- 
ment was poor and the material fur- 
nished for the foundation insufficient 
is too indefinite, Pittsburgh v. Mac- 
Connell, 180 Pa. 463, 18:A. 645, (5) 
An allegation that a sidewalk was not 
constructed according to the ordi- 
nance and that the pavement was not 
constructed according to the grade 
and alignment is insufficient without 
showing wherein the construction de- 
parted from the provisions of the 
ordinance or showing whether a 


¥F 


not conclusions.*? 
not denied in the affidavit will be taken as ad- 
mitted ;°? but defendant will not be held to have 
waived the performance of a subsequent act essential 
to plaintiff’s right of recovery because in the affi- 
davit of defense he fails specifically to aver the 
nonperformance of such act, where there is no rule 
of court or statute confined to the defenses specifi- 
cally set up in his affidavit and the affidavit filed 
is sufficient to prevent a summary judgment.** 
disposing of a rule for judgment for want of a suffi- 
cient affidavit of defense, nothing is before the 
court except plaintiff’s statement and defendant’s 
affidavit in reply 

[§ 3552] (7) Issues and Proof. A plea of nun- 
quam indebitatus puts in issue whatever the city 
has to prove in order to support the assessment.°® 
Proof of a defect in the form of a municipal lien 


p Urey 6 abe L waaay 


[§$§ 3549-3552 


Allegations in plaintiff’s claim 


In 


55 


grade had been adopted and the street 
actually graded, or the manner in 
which the pavement was laid with 
reference to the natural grade. York 
City v. Beitzel, 41 Pa. Super. 194. 
(6) An affidavit of defense alleging 
that the contract sued on called for 
a concrete foundation for a pave- 
ment, and that the material used was 
poor stuff, unfit for the purpose, but 
not stating what the material was, 
merely gives the opinion of defend- 
ant, and cannot be considered. Erie 
City v. Butler; 120 Pa. 374, 14 A 153. 
(7) An affidavit of defense to an ac- 
tion for an assessment for paving in 
front of defendant’s lot, which gives 


defendant’s opinion of the work at - 


the time it was done, several months 
before, and states that it is not worth 
the price charged, but fails to say 


‘anything as to its present condition, 


or to deny that it is reasonably satis- 
factory, or to state what it is worth, 
is imsufficient. Erie City v. Butler, 
supra. . (8) Where it.is conceded that 
the city has the right to determine 
the mode and style of paving pri- 
marily, an affidavit which alleges that 
the street had been previously paved 
at the expense.of the abutting prop- 
erty owners, and that such paving 
was in good repair when the city had 
the Street repaved, without alleging 
that the city had in any way recog- 
nized the previous paving, is bad. 
Philadelphia ve! Baker; 2 408 Pan diss 
A 238, (9) In an action to recover 
sewer assessments, an affidavit of 
defense that the contractor had been 
paid by defendant the sum which he 
agreed to accept for the work done 
by him is insufficient, 


may include items besides the 
amount paid the contractor. Phila- 
delphia _v. Coates, 18 Pa. Super. 418. 

53. York v. Miller, 254 Pa. 436, 98 
A 1049 [mod 60 Pa. Super. 407]; 
South Bethlehem Borough v. Laufer, 
11 Pa. Co. 65, But see Philadelphia 
v. Armstrong, 16 Pa. Super. 55 (in 
absence of a court rule providing that 
material averments of fact in the 
statement of claim not directly and 
specifically denied in the affidavit of 
defense shall be taken as admitted on 
the trial, the issue is held to be made 
by_ the pleadings proper). 


54. York v. Miller, 254 Pa, 436 
A 1049 [mod 60 Pa. ‘Super, 407],” i 
[a] Failure to give notice of an 


intention to file a lien need not b 
alleged in the affidavit of dereane! 
York yv. Miller, 254 Pa. 436, 98 A 1049 
bes A ital eg 407]. 

i egheny City v. McCaffrey, 
131 Pa. 137; 18) A 1001; Scranton City 
v. Watson, 61 Pa. Super. 86, 


oe Pittsburg v, Walter, 69 Pa, 
{a] For example, the jurisdic- 


tional prerequisite that the applica- 


tion for the grading was made by the 


or later cases, developments and changes in the law see cumulatiye Annotations, same title, page and note number. 


inasmuch as ~* 
‘the actual cost of the improvement 


eA 


OO 


§§ 3552-3554] 
is admissible only in support of a demurrer or mo- 
tion to strike off,°7 and cannot be introduced at the 
trial in the absence of such pleading.®® It is not 
necessary that plaintiff should offer the writ in evi- 
dence,°® or that, after establishing his own ease, 
he should go further and disprove allegations in the 
affidavit’ of defense.®° 

[§ 3553] (8) Evidence.“ Under a statute making 
tax claims and municipal claims prima facie evi- 
dence of the facts averred therein, and conclusive 
evidence of such facts, except in particulars in which 
those averments shall be denied by the affidavit 
of defense,®* a prima facie case is established by 
the filing of a municipal lien against defendant’s 
property and the issue of scire facias thereon,®* and 
the burden is then on defendant to prove the exist- 
ence of facts which would defeat plaintiff’s de- 
mand,°* as, for example, the existence of a prior per- 
manent improvement,®> or that the benefits were 
merely incidental and not direct ;®* nor is the burden 
shifted back to plaintiff by the filing of the affidavit 
of defense.®? It is not necessary for plaintiff to 
disprove allegations of the affidavit of defense seek- 
ing to set out as a defense irregularities which 
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should have been objected to before the assessment 
was confirmed,®* unless such objections were made 
at the proper time and are still available to defend- 
ant.°° Property is presumed to be benefited by the 
grading and paving of a street in front of it.7° 

Admissibility. Proceedings by scire facias are 
in general governed by the rules of evidence appli- 
cable to civil actions generally,! as, for example, 
that evidence to be admissible must be relevant to 
the issues made by the pleadings;"? that opinion’ 
and hearsay evidence™* must, as a general rule, be 
excluded; that another form of evidence cannot be 
substituted for that required by statute; that pub- 
lic documents of the city council, if relevant and 
supported by proof that they are public docu- 
ments,’® are competent and admissible in evidence.** 

Sufficiency. Hvidence of the resolution authoriz- 
ing a prior improvement, the awarding of a contract 
thereunder by the city, and the payment of bills, 
is sufficient to establish the defense of a prior per- 
manent improvement.’ 

[§ 3554] (9) Trial.”® Where several liens are 
filed upon separate lots of defendant, the court may 
order the trial of one of the liens as the test of 


street prior to the paving, evidence’ 


_ law 


number of lot holders required by 
is put in issue. Pittsburg v. 
Walter, 69 Pa. 365. 

57. York v. Miller, 254 Pa. 436, 98 
A 1049 [mod 60 Pa, Super. 407]. 

58. York v. Miller, 254 Pa. 436, 98 
A 1049; Huntingdon v. Dorris, 78 Pa. 
Super. 469. 


59. Scranton vy. Koehler, 36 Pa. 
Super. 95. 
60. Allentown v. Ackerman, 37 Pa. 


Super. 363. 

[a] Failure to make certificate. 
Where a municipal claim contains 
averments required by Act June 4, 
Od '§ 34!) -€PY yp 2364), satis snot 
necessary for plaintiff in the scire 
facias on the claim to disprove alle- 
gations of the affidavit of defense 
that the city engineer did not make 
a certificate stating the time of com- 
pletion of the improvement, and file 
the statement with the city clerk, and 
that no notice was given to defendant 


- of time and place of making the as- 


sessment. Such facts need not be 
averred in the claim. Allentown v. 
Ackerman, 37 Pa. Super. 363. 

61. Evidence generally see Evi- 
dence 22 C. J: p 1. 

Actions for sale of land see supra 
§§ 3531-38534. : 

62. See statutory provisions. 

63. Philadelphia v. T. B. Rice, etc., 
Co., 274 Pa. 256, 118 A 14; Scranton 
vy. Jermyn, 156 Pa. 107, 27 A 66; 
Thomas v. Northern Liberties, 13 Pa. 
117; Huntingdon v. Dorris, 78 Pa. 
Super. 469. ; 

64. Philadelphia v. T. B. Rice, etc., 
Co., 274 Pa. 256, 118 A 14; Hunting- 
don v. Dorris, 78 Pa. Super. 469. 

65. Chester City v. Evans, 32 Pa. 
Super. 641. : 

66. Philadelphia v. T. B. Rice, etc., 
Co., 274 Pa. 256, 118 A 14, 

67. Huntingdon v. Dorris, 78 Pa. 
Super. 469. ‘ 

68. Somerset Borough v. Sweitzer, 
54 Pa. Super. 283. 

[a] Number of petitioners for im- 
ie Creche heemeapea a trial for a scire 
acias upon a municipal claim, it is 
not necessary for the city to disprove 
allegations of the affidavit of de- 
fense relating to the sufficiency in the 
number and interest of the signers to 
the. petition for the improvement. 
Somerset Borough v. Sweitzer, 54 Pa. 
Super. 283 

69. See supra § 3545. 

70. South Fork Borough v. Penn- 
sylvania R. Co., 251 Pa. 261, 96 A 710. 
71. See cases infra this section. 

[a] Adoption of prior paving.— 
(1) The action of city officials in pay- 


[44 GC. J.—55] 


ing the contractor the entire amount 
of his bill and relieving him of the 
burden of collecting the assessments 
is not admissible to prove the adop- 
tion by the city of the street as a 


paved street prior to the paving. 
Philadelphia v. Kerchner, 62 Pa. 
Super, 562. (2) Work done on a 


roadway in 1874 will not be construed 
to have been adopted as a permanent 
improvement by an ordinance passed 
in 1906, where there is nothing in the 
ordinance which indicates such inten- 
tion. Such an ordinance is too re- 
mote from time when the work was 
done to be any evidence of intention 
as applied to a _ particular street, 
York City v. Holtzapple, 67 Pa. 
Super. 596. (3) Evidence that a mu- 
nicipality spread limestone ballast 
evenly over a roadway, converted 
into a hard surface by the passing 
traffic, and kept in repair by placing 
loose stones in the holes or ruts, is 
not such evidence of an intention by 
the municipality that the work 
should be an original paving as will 
relieve an abutting owner from lia- 
bility for future improvements. 
York City v.-Holtzapple, supra. 

[b] Improvement system. — Evi- 
dence of other similar improvements 
are admissible to show an improve- 
ment system, of which the improve- 
ment in issue is alleged to be a part. 
Pottsville v. Jones, 63 Pa. Super. 180. 

[c] Value of work.—Evidence as 
to the value of the work done is not 
admissible. Schenley v. Com., 36 Pa, 


62. 

72. Philadelphia v. Burgin, 50 Pa. 
539 [rev 5 Phila. 84]; Schenley v. 
Com., 36 Pa. 62; York City v. Holtz- 
apple, 67 Pa. Super. 596; Pottsville v. 
Jones, 63 Pa. Super. 180; Philadel- 
phia v. Kerchner, 62 Pa. Super. 562; 
South Bethlehem Borough y. Laufer, 
ii). Pa.Co.. 6b. 

[a] Non assumpsit and payment. 
—Where the pleas are non aSsumpsit 
and payment, but with no notice of 
special matter, it is error to require 
plaintiff to prove a direct contract be- 
tween the city commissioner and the 
contractor for the execution of the 
work, especially after the work has 
been adopted, and also to reject evi- 
dence that the contractor was em- 
ployed by one of the commissioners, 
and that defendant had waived his 
right to the notice required by the 
ordinance. Philadelphia v, Burgin, 
50 Pa. 539 [rev 5 Phila. 84]. 

[b] Payment to contractor. — 
Where the issue in the case is the 
adoption of the street as a paved 


‘Hvidence § 


that the city had paid the contractor 
directly and had relieved him of the 
burden of collecting the assessments 
is not admissible to prove an adop- 
tion. Philadelphia v. Kerchner, 62 
Pa. Super. 562. 

[c] Notice of work.—Where, on 
scire facias to revive a municipal 
lien, the claim of lien filed with the 
statement or claim alleged that all 
the requirements of law in regard to 
such liens had been complied with, 
and one of the rules of the court pro- 
vided that “all items and material 
averments of fact in the affidavit of 
claim, which are not directly and 
specifically denied by the affidavit of 
defense, shall be taken as admitted,” 
it was held that, if the affidavit of 
defense did not traverse the aver- 
ment of the claim of lien that notice 
was given to defendant of the work 
for which the lien is claimed, he 
could not introduce evidence for the 
purpose of showing that no such no- 
tice was given. South Bethlehem 
Borough v. Laufer, 11 Pa. Co. 65. 

73. Sault Ste. Marie v. Minne- 
apolis, etce., R. Co., 192 Mich. 65, 158 
NW 164. 

Opinion evidence generally 
588 et seq. 

74 Sault Ste. Marie vy. Minneapo- 
an etc., R. Co., 192. Mich. 65, 158 NW 

Hearsay generally see Evidence § 
167 et seq. 

75. Punxsutawney Borough Vv. 
Nordstrom, 61 Pa. Super. 2538. 

[a] Date of completion of im- 
provement.—Where the statute re- 
quires the certificate of a municipal 
officer as evidence of the date of com- 
pletion of an improvement, a ledger 
entry made in the state highway de- 
partment is not competent for that 
purpose. Punxsutawney Borough v. 
Nordstrom, 61 Pa. Super, 253. 


see 


76. Oakdale v. Sterling, 8 Pa. 
Super. 428. 
[a] Preliminary proof of plan.— 


To make a plan of a street legal evi- 
dence in a proceeding to enforce a 
lien for improvements, it must be 
supported by proof of the passage of 
the ordinance of councils whereby the 
plan was adoptéd. Oakdale v. Ster- 
ling, 8 Pa. Super. 428, 43 WklyNC 


ee City v. Gindhart, 19 Pa, Dist. 
1107. 
78. Chester City v. Evans, 32 Pa. 
Super. 641. 

79. Right to jury trial on scire. 
facias see Juries § 66. 


866. [44 O.J.] 


elles 

Questions of law and fact. On scire facias, ques- 
tions of law are for the court,*4 and disputed ques- 
tions of fact or of law and fact are for the jury 
under proper instructions by the court,®? as, for 
example, questions relating to the identification*® 
or the nature of the property, whether rural or 
urban;** whether a proper notice had been given 
to the lot owners to do the work;*® whether there 
had been a dedication of the highways;**° whether 
the paving of a roadway is an original paving or 
a renewal of one adopted by the city;** whether 
or not curbstones are ordinarily used in paving side- 
walks;** or whether the curbing is to be regarded 
as part of the gutter.®® 

Instructions. The law applicable to the giving of 
instructions generally®® governs in scire facias to 
enforce an assessment,®! as, for example, that the 
court may call the attention of the jury to particular 
facts in so far as it is necessary fairly to present 
the issue to them,®? or that the court should refuse 
a request for instructions on rules of law in the 
absence of evidence to support them.** 

[§ 3555] (10) Judgment. A judgment entered on 
a scire facias is conclusive upon the parties as to 
all questions of fact®* and cures irregularities and 
omissions in the return unless the return is in fact 


MUNICIPAL CORPORATIONS 


a eee aa. 


ay ite abe) 
es on Rea Tome 

[§§ 3554-3556 — 
erroneous or contrary to the express mandate of the 
law.2® The burden is on the person seeking to set 
aside the judgment to establish his right to equitable 
relief,°* and the granting of such relief is ordinarily 
within the discretion of the court.®* A judgment for 
want of an affidavit of defense may be stricken off 
when leave is granted to strangers to intervene and 
defend.®8 Where no notice has been served on the 
terre-tenant®® or upon the registered owner of the 
land,! he may intervene and show a discharge of 
the lien on a rule to open the judgment, and a re- 
mainderman who has not been served with notice 
may attack the judgment collaterally in an ejectment 
suit by him against purchasers at a sale under the 
judgment.2 The judgment jn the assessment action 
is not res judicata in an independent action with 
reference to the same subject matter brought later 
by the landowner against the city.* 

[§ 3556] (11) Review. The right of recovery de- 
pends upon the record at the time the evidence is 
closed and nothing which plaintiff does after the 
verdict will affect the correctness of the decision as 
to the liability of defendant. A judgment will 
not be reversed for error which appellant has 
waived,° or not properly presented below,® or by 
which he has not been prejudiced.’ It cannot be pre- 
sumed on appeal that the matters set up in an affi- 


80. Beltzhoover Borough v. Maple, 
130 Pa. 335,.18 A 650. 

81. Harrisburg v. Funk, 200 Pa. 
348, 49 A 992; Philadelphia v. Bilyeu, 
47 Pa. Super. 148. 

[a] Original improvement.—The 
facts being undisputed, the question 
whether a paving is an original one, 
so as to render abutting property lia- 
ble for the cost thereof, is for the 
court. Harrisburg v. Funk, 200 Pa. 
348, 49 A 992. 

82. Altoona City v. Bowman, 171 
Pa, 307, 38 A 187; Wilvert v. Sunbury 
Borough, 81 Pa. 57; Erie v. Grant, 21 
Pa. Super, 461; Washington Borough 
v. Smith, 14 Pa. Super. 590; Jenkin- 
town Borough y. Firmstone, 2 Pa. 
Dist. 124,.12 Pa. Co.) 219. 

83. Jenkintown Borough y. Firm- 
stone, supra. 

84. McKeesport v.. Soles, 165 Pa. 
628, 30 A 1019; South Chester Bor- 
ough v. Garland, 162 Pa, 91, 29 A 4038; 
Philadelphia v, Neely, 81 Pa, Super. 


248; Norristown v. Fornance, 1 Pa. 
Super. 129. 

85. Wilvert v. Sunbury Borough, 
81 Pa. 57. 


86. Darlington vy. Com., 41 Pa. 63. 
87. Parkside Borough y. Todd, 3 
Pa. Dist. & Co. 238. 
88. Schenley v. Com., 36 Pa. 29, 
78 AmD 359. 
89. Phoenixville Borough v.. Wal- 
84 Pa. Super. 10; Phcoenixville 
Borough v. Brownback, 34 Pa. Super. 


ters, 
9; Phoenixville Borough vy. Miller, 34 
Pa. Super. 6. 


90. See Trial [38 Cyc 1594 et seq]. 
91. Philadelphia v. Meighan, 159 
Pa. 495, 28 A 304; Philadelphia v. 


Sheridan, 148 Pa. 532, 24 A 80; Phila- 
delphia v. Monument Cemetery Co., 
147 Pa, 170, .28 A 400. 

92. Philadelphia v. Gorgas, 180 Pa. 
296, 36 A 868. 

[a] Rural or urban iland.—A 
charge on an issue as to whether cer- 
tain property was farm land, or a 
city lot, and chargeable with munici- 
pal improvements, wherein the court 
called attention to the fact that the 
jand comprised but one acre, on 
which the owner had a store and a 
stable. necessary for her business, 
and that she had a small garden 
thereon, and authorized the jury to 
consider the character of the prop- 
erty in the same locality, fairly pre- 
sented the issue. Philadelphia -v. 


Gorgas, 180 Pa. 296, 36 A 868. 

93. Philadelphia v. Macpherson, 
140 Pa. 5,21, A 227, 

[a] Burden of proof.—Where the 
city has made out a prima facie case, 
instructions for defendant that plain- 
tiff must show that the street was 
dedicated before the contract was 
awarded; that there was proper ad- 
vertisement, and that the contract 
was awarded to the lowest bidder; 
that the charge therefor must not 
be more than the contract price, and 
must be uniform; that the work was 
in accordance with the ordinance 
directing it; and that the .petition 
was signed by a majority of the prop- 
erty owners, submit mere matters of 
defense, and, in the absence of evi- 
dence to support them, are properly 
refused. Philadelphia v, Macpherson, 
140 Pa. 5, 21 A 227. 

94, Philadelphia v. Lukens, 22 Pa. 
Super. 298. 

[a] Rural land.—Whether or not 
the property subject to the lien was 
rural in character is concluded by the 
judgment. Philadelphia vy. Lukens, 
22 Pa. Super. 298. 


Crys Tiegel v. Love, 61 Pa. Super. 
96. Philadelphia v, Lukens, 22 Pa. 


Super. 298 (if the right is not clearly 
established, the chancellor, in the ex- 
ercise of his equitable discretion, may 
refuse the application). 

97. Philadelphia vy. Unknown Own- 
er, 149 Pa, 22, 24 A 65 (the granting 
of a rule to open a judgment, taken 
out by the actual owner of the prem- 
ises more than ten years after the 
judgment was obtained, is within the 
discretion of the court), 

98. Philadelphia v.. Merz, 9 Pa. 
Dist. 369, 24 Pa. Co. 269. 

99. Olyphant Borough vy. Egreski, 
29 Pa. Super. 116. 

1. Philadelphia v. Mason, 87 Pa. 
Super, 478, 

[a] Grantee under a registered 
deed.—Where the actual and regis- 
tered owner of a city lot in the city 
of Philadelphia against which a mu- 
nicipal lien had been filed conveys it 
by deed, and the grantee immediately 
registers it in the registry bureau, 
and subsequently the city files affi- 
davit in which the grantor is named 
as owner or reputed owner of the lot, 
and that service had been made on 
him, and on the same day a scire 


facias is issued against grantor and 
served on him, and before return day 
grantee’s name is suggested by the 
city and the use plaintiff as actual 
and present owner, but the scire 
facias is not served on him, a judg- 
ment against grantor for default can- 
not be sustained, and will be opened: 
at the instance of grantee. In such 
a case entry of general appearance 
by grantee nine years after claim 
was filed cannot be construed a 
waiver of the defense that the lien of 
the claim had expired four years be- 
fore appearance was entered. Phila- 
delphia v, Mason, 37 Pa, Super. 478. 

2. Meanor vy. Goldsmith, 216 Pa. 
489, 65 A 1084, 10 LRANS 342. 

8. Bindley v. Pittsburgh, 64 Pa. 
Super. 371. 


4 Harrisburg v. Mish, 14 Pa. 
Super, 496. 
[a] Contract not certified.— When 


a judgment rendered on a special as- 
sessment is invalid because the con- 
tract has not been certified, as re- 
quired by the act of May 23, 1899, 
the:defect is not cured by the con- 
tract being certified after verdict. 
AY Cae talk v. Mish, 14 Pa. Super. 


5. Philadelphia v, Adams, 15 Pa. 
Super. 483. 

[a] Vacation of judgment.—One 
who has petitioned the court to va- 
cate the judgment and who has been: 
overruled cannot set up formal de- 
fects in the assessment proceedings 
as ground for reversal where, at the 
hearing on his petition, with knowl- 
edge of the formal defects, he sought 
a decision’on the merits only. Phila- 
delphia v. Adams, 15 Pa. Super. 483. 

6. Cresson Borough vy. Seeds, 286 
Pa. 288, 133 A 501; Norristown. v. 
Fornance, 1 Pa, Super. 129, 

[a] For example, that the lien 
was defective in form in not stating 
the nature and value of the work and 
materials as distinct items. Norris-. 
town v. Fornance, 1 Pa. Super. 129, 

7 South Fork Borough vy, Penn- 
Sylvania R. Co., 251 Pa. 261, 96 A 710, 

[a] Subjection of too much land 
to the lien is held not to be a sub- 
stantial error prejudicial to the prop- 
erty owner, inasmuch as the pur- 
chaser at the sale would acquire title 
only to property rightfully assessed. 
| South Fork Borough y. Pennsylvania 
R. Co., 251 Pa. 261, 96 A 710. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page.and note number 


davit of defense were heard and decided on an 
appeal from the report of viewers or that defend- 
ant neglected to present them at the proper time.® 
A stipulation in the agreed facts that an avenue was | 


““naved with macadam’’ does not 


was a prior original paving so as to relieve the 
abutting owner from liability as in the ease of re- 
Where husband and wife, although not 
described as such, are made defendants, the husband 


paving.® 


as owner or reputed owner and 


owner, and file separate affidavits of defense, al- 
though the affidavit of defense filed by the husband 
is questionable, the judgment against both for want 


of sufficient affidavits of defense 
where erroneous as to-the wife.}® 


' [§ 3557] 9. Sale of Land't—a. In General. Pro- 
ceedings for the sale of land for the payment of 
special assessments must be conducted in strict ac- 
cordance with the statutory requirements?” with 
respect to such matters as the amount of land** or 
estate or interest to be included in the sale,'* the 
place of sale,!° or the postponement of the sale.*° 


g. Allegheny City v. McCaffrey, 
Peaeeea TaT, 18 AP LOOT 

9. Philadelphia v. Burk, 288 Pa. 
383, 135 A 635. 3 

10. Scranton City v. Watson, 61 
Pa. Super, 86. 

11. Sale under general tax law 
see supra § 3469. 

12. U. S.—Lyon v. Alley, 130 U. 8. 
177, 9 SCt 480, 32 L. ed. 899. 

Ala.—Strenna v. Montgomery, 86 
Ale, 340,.5,,8 115. 

Ark.—Kansas City, ete., R. Co. v. 
Siloam Springs Waterworks Impr. 
Dist. No. 1, 68 Ark. 376, 59 SW 248; 
Greenstreet v. Thornton, 60 Ark, 369, 
30 SW 347, 27 LRA 735. 

Cal.—Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962; Ellis v. Witmer, 134 
Cal. 249, 66 P 301. 


Colo.—Mitchell v. Titus, 33 Colo. 
385, 80 P 1042. 
Ga.—Brumby v. Harris, 107 Ga. 


257, 33 SE 49; Bacon v. Savannah, 
86 Ga. 301, 12 SE 580. 

Ida.— Blackwell v. Coeur D’Alene, 
d3) Ida, 357,90 RP. 353: 

Iil.—Smythe v. Peo., 219 Ill. 76, 
16 NE 82; Gage v. Peo., 207 Ill. 377, 
69 NE 840; Boals v. Bachmann, 201 
Ill. 340, 66 NE 336; Biggin v. Peo., 
193 Tll. 601, 61 NE 1124; Illinois Cent. 
R. Co. v. Peo., 189 Ill. 119, 59 NE 
609; Noonan v. Peo., 183 Ill. 52, 55 
NE 679; Nicholes v. Peo., 165 Ill. 502, 
46 NE 237: “Chicago, etc., R. Co. v. 
Elmhurst, 165 Ill. 148, : 
Hertig’ v. Peo., 159 Ill. 
879, 50 AmSR 162; 
nO Ty. AS L221, 

Ind.—Naltner v. Blake; 56 Ind. 127. 

Iowa.—Royse v. Aplington, 90 Iowa 
352, 57 NW. 868. 

Kan.—Sanger v. Rice, 43 Kan, 580, 
228 633. 

Ky.—Lexington v. Woolfolk, 117 
Ky. 708, 78 SW 910, 25 KyL 1817; 
Pfaffinger v. Kremer, 115 Ky. 498, 74 
SW 238; Clifton v. Schneider, 106 Ky. 
605, 51 SW 13, 21 Kyl 212, 

Md.—Baltimore v. Ulman, 79 Md. 
469, 30 A 43. 

Minn.—Mankato First Nat. Bank vy. 
Hodapp, 98 Minn. 534, 107 NW 957; 
Willard v. Hodapp, 98 Minn. 269, 107 
NW 954; Hawes v. Fliegler, 87 Minn. 
319, 92 NW 223; Security Trust Co. 
v. Von Heyderstaedt, 64 Minn. 409, 67 
NW 219. 

Mo.—Davis v. Evans, 174 Mo. 307, 
73 SW 512. 

Nebr.—State v. Irey, 42 Nebr. 186, 
60 NW 601. 

N. Y.—Guest vy, Brooklyn, 9 Hun 
198 [rev on other grounds 73 N. Ys 
611 mem]; Jordan v. Hyatt, 3 Barb. 
275; Cooper v. Brooklyn, 4_N. Y. St. 
834: Sharp v. Johnson, 4 Hill 92, 40 
AmD 259; Sharpe v. Speir, 4 Hill 76. 
~ Or.—West v. Scott-McClure Land 
Co., 84 Or. 296, 164 P 554; Gaston v. 


a 
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will be reversed 
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In so far as the provisions of the statute are man- 
datory, the validity of the sale depends upon com- 
pliance therewith,’* but a failure to comply with 
directory provisions. of a statute not intended for 
the protection of the property owner’s rights does 
not invalidate the sale.1§ 

By whom made. 
officer designated by statute, if such a designation 
13 made.1® Otherwise, the court may appoint a com- 
missioner to make the sale.?° 
bond makes the city treasurer the special agent 
of the parties with authority to execute the power 
of sale created by the bond in accordance with its 
terms, his authority must be strictly construed,?+ 


The sale must be made by the 


Where the assessment 


and the parties are not bound by acts beyond those 


ful serutiny of 
purchase by an 


Portland, 48 Or. 82, 84 P 1040; Bays 
v. Trulson, 25 Or. 109, 35 P 26. 

Pa.—Philadelphia v. Philadelphia, 
ete Re Co. atl Pa. 292,735 Aq 610, 34 
LRA 564; Philadelphia v. Schofield, 
166 Pa, 389, 31 A 119. 

S. D.—Kirby v. Waterman, 17 S. D. 
314, 96 NW_.129; Whittaker v. Dead- 
wood, 12 S. D. 608, 82 NW 202. 

Wash.—Roger v. Whitham, 56 
Wash. 190, 105 P 628, 1384 AmSR 1105, 
21 AnnCas 272; Wright v. Jessup, 44 
Wash. 618, 87 P 930; Loeb v. Asberry, 
44 Wash. 427, 87 P 510. 

Wis.—Williams v. EHau_ Claire 
County, 134 Wis. 5438, 115 NW 140. 

13. Los Angeles Olive Growers’ 
Assoc. v. Pozzi, 167 Cal. 454, 140 P 
581; Brumby v. Harris, 107 Ga. 257, 
33 SE 49; Ormsby v. London, (Ky.) 
294. SW 1025. 

[a] Conformity with execution.— 
A levy and sale of am entire forty- 
seven-foot lot, where the city tax fieri 

| facias, issued on a local assessment 

for paving, directed a levy on only 
twenty feet, was illegal.. Brumby v. 
Harris, 107 Ga. 257, 33 SH 49. 

14. Warden v. Bittleson Law, etc., 
Agencys! 40 Calit Abel: od Sie Pi 83 4 
Duker v. Barber Asphalt Pav. Co., 74 
Sw 744, 25 KyL 135; Moran v. Janu- 
ary, 47 Mo. 166; Jordan v. Hyatt, 3 
Barbee GN. Ya oe 

[a] “Undivided half.”—(1) A mu- 
nicipal corporation empowered by its 
charter to order lands directed to be 
sold for assessments to be sold for 
a term of years has no authority to 
direct the “undivided half” of a lot 
to be sold in that manner. Moran v. 
January, 47 Mo. 166; Jordan v. Hyatt, 
8 Barb. (N. Y.) 275.- (2); {Under the 
Street Improvement Act of 1909, the 
undivided interest of each coOwner 
is neither assessed nor sold for de- 
linquent taxes separately. Warden 
v. Bittleson Law, etc. Agency, 41 
Gal. A. 1, 181 PP 834. 

[b] Property subject to re- 
mainder.—A. statutory lien for a 
street improvement being against the 
land itself, and not against the own- 
ers, if the land is subjected to sale 
thereunder, the lienholder is entitled 
to have his lien enforced against the 
entire lot, irrespective of the various 
interests of life tenants and remain- 
dermen therein. Duker v. Barber As- 
phalt Pav. Co., 74 SW 744, 25 Kyl 135. 

15. Ellis v.. Witmer, 134 Cal. 249, 
66 P 301; Lantz v. Fishburn, 3 Cal, A. 
662, 91 P 816. 

[a] At courthouse door.—Where 
the place of sale of lots by the city 
treasurer on default in payment of 
an installment on a bond issued. on a 
street improvement assessment was 
given in the notice of sale as “at the 
easterly door of the county court- 
house; and it did not appear that 


which are legitimately necessary to carry the par- 
ticular power into effect.2? 

Who may purchase. 
by the fact that the attorney for the city becomes 
the purchaser,”* although it is a ground for a, care- 


The sale is not invalidated 


the fairness of the sale,?4 but a 
attorney for the board conducting 


this was “the front of the court- 
house,” or that any resolution of the 
board of supervisors had been passed 
prescribing ‘‘the front door of the 
courthouse” as the place of sale, as 
required by Pol. Code § 3768, then in 
force, the sale was invalid. Lantz v. 
Fishburn, 3 Cal. A, 662, 91 P 816. 

[b] Determination by resolution. 
—Under a statute specifying the 
proper place for the tax sale as in 
front. of the courthouse or in front 
of the tax collector’s office, as the 
board of supervisors may by resolu- 
tion have directed, a contention that 
the sale for the collection of the 
bonds was conducted at the wrong 
place cannot be determined in the 
absence of any resolution of the 
board fixing the place. Ellis v. Wit- 
134 Cal. 249, 66 P 301. 

Cooper v. San Francisco, 174 
Cal, 813, 162 P 631; Telegraph Hill 
Neighborhood Assoc. y. San Fran- 
cisco, 174 Cal. 814, 162 P 630; Hayne v. 
San Francisco, 174 Cal. 185,162 P 625. 

17. See eases supra this section. 

18. Cassidy v. Souster, 115 Minn. 
191, 182 NW 292: 

19. Crane v. Cummings, 137 Cal. 
ah oe P 984; Hills v. Chicago, 60 

20. Crane v. Cummings, 137 Cal. 
201, 69 P 984, 

[a] The appointment of a com- 
missioner by the court to sell the 
property on foreclosure of the lien 
for the street assessment is not er- 
ror, although the statute authorizing 
it was enacted at a later date than 
the Street Improvement Act. Crane 
v. Cummings, 137 Cal. 201, 69 P 984. 

21. Chapman v. Jocelyn, 182 Cal. 


294, 187 P 962. 
22. Chapman y. Jocelyn, supra. 
23. Roger v. Whitham, 56 Wash. 


190, 105 P 628, 184 AmSR 1105, 21 
AnnCas 272, 

24. Roger v. Whitham, supra. 

[a] The city attorney, directed to 
foreclose a special assessment lien, 
instituted a suit and process was 
served by publication only. At the 
time there was a notation in figures 
on the margin of the tax roll which 
would have showed, if followed up, a 
letter on file containing the name and 
address of the owner and of his 
agent, but no effort was made to lo- 
cate the owner or agent, and neither 
a copy of thé summons nor the com- 
plaint was served. The city attorney 
purchased the property at the sale 
for an inadequate price. The sale 
will be set aside at the suit of the 
owner, a purchase by an attorney not 
being favored, and slight attending 
circumstances being enough to jus- 
tify setting aside such a sale. Roger 
v. Whitham, 56 Wash. 190, 105 P 628, 
134. AmSR 1105, 21. AnnCas 272. 


868 [44 C.J.] 
the sale,2> or by the sheriff,?* following the rule 
applicable to purchases by persons conducting ju- 
dicial sales generally,?* is void. 

Sale in parcels.28 Where the statute requires a 
separate sale of each lot assessed, lots cannot be 
grouped and sold in groups, resulting in the sale 
of one lot to satisfy the liens on others in the same 
group.”? 

[§ 3558] b. What Law Governs. Where property 
is sold to satisfy an assessment bond,*® the statutes 
in force at the time the bond is issued will control 
in determining the validity of the sale.*4 Where an 
amendatory statute is not self-executing but requires 
action by the common council before it can be ap- 
plied, a sale before action by the common council 
will be governed by the unamended law.*” 

[§ 3559] c. Notice. Notice of the sale must meet 
all the statutory requirements.** If the sale does 
not take place at the time stated in the original no- 
tice, a new notice must be given.** If notice is not 
given for sale on a particular sales day, it may be 
given for any sales day following, without securing 
a new order of sale.2> A publication of notice is not 
invalid because contained in an advertisement which 
includes several other notices of different tax sales.*° 
Proof of the publication of notice must be made by 
the person designated by statute.°” 

[§ 3560] d. Report or Return and Record. Where 
the statute so requires, a return must be made stat- 


ing the name of the purchaser®* and the amount. 


for which the land was sold;*® but a clerical error 
in stating the name of the purchaser may be dis- 
regarded.*® Where the statute authorizing sales by 
a designated city officer requires him to keep on file 
in his office copies of the proceedings of sale and 
to attach thereto a copy of the advertisement,* 
a failure by him to attach to the certified copy of 


25. Cabell v. ‘Texarkana  Impr. [b] 
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Time of publication.—Beasley 


the judgment a copy of the advertisement and notice 
of sale is not fatal to the validity of the sale.*? 

[§ 3561] e. Certificate of Sale. Unless required 
by statute, the giving of a certificate of purchase 
to the purchaser is not essential to the validity of 
the sale,*? but it may be made essential by statute.** 
The certificate must be in the form required by 
statute,*® reciting the time within which the pur- 
chaser will be entitled to a deed upon application 
unless the land is sooner redeemed,*® providing for 
notice to be given to the owner by the certificate 
holder of the expiration of the right to redeem 
and intention to apply for a deed,*” describing the 
land,*® stating the amount of the judgment,*® and 
signed by the designated officer.°° But unless ex- 
pressly so provided, the certificate need not be under 
seal,°! and, as between the landowner and the city, 
it need not be acknowledged*? or recorded.®* Under 
a statute providing a limitation of a stated number 
of years from the day of sale as to all tax certifi- 
cates, except those issued to, and owned by, counties 
or municipal corporations,°* certificates of purchase 


issued to a municipal corporation but which it holds, ’ 


not as its own property, but in trust for holders 
of assessment certificates, are not within the statu- 
tory exception.®® 

[§ 3562] f. Confirmation or Setting Aside—(1) In 
General. Under a power to confirm or set aside a 
sale the court cannot modify the sale or its terms.°® 
Confirmation of the sale cures all defects and irregu- 
larities in the conduct of the sale,®? but the sale 
will be set aside even after confirmation, at the 
instance of one who has been defrauded thereby,°® 
provided the fraud alleged and proved is fraud in 
the procurement of the judgment and extrinsic of 
the matter tried in the cause.5? It has been held 
that the sale may be set aside for illegality in the 


[§§ 3557-3562 


Dist. No. 1, 124 Ark. 278, 187 SW 666. 
26. Miller v. Winslow, 70 Wash. 
401, 126 P 906, AnnCas1914B 833. 
27. See Judicial Sales § 42 text 
and notes 74-80. 


28. Property which may be sub- 
jected generally see supra §§ 3457, 
3458. 

29. Stege v. Richmond, 194 Cal. 


305, 228 P 461; Brumby v. Harris, 107 
Ga, 257, 33 SE 49; Royce v. Apling- 
ton, 90 Iowa 352, 57 NW 868. 


30. See supra §§ 3467, 3468. 

31. Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962. 

32. Detroit v. Weber, 158 Mich. 


590, 123 NW 36. 

[a] Sale for entire assessment.— 
Where the original statute required 
a single sale for the whole assess- 
ment, an amendment providing for a 
sale for a part of the assessment 
does not apply to a sale made before 
the amendment went into effect, the 
amending statute requiring action by 
the council, and the sale antedating 
such action. Detroit v. Weber, 158 
Mich. 590, 123 NW 36. 

23. Ark.—Beasley v. Bratcher, 114 
Ark. 512, 170 SW 249. 

Cal.—Chapman v. Jocelyn, 182 Cal. 
294, 187 P 962; Ellis v. Witmer, 134 
Cal. 249,'66 P 301. 

Ga.—Montford y. Allen, 111 Ga. 18, 
36 SE 305; Bacon y. Savannah, 86 Ga. 
301, 12 SE 580. 

Iil.—Boynton v. Peo., 166 Ill, 64, 46 
NE 791. 

Minn.—London, etc., Mortg. Co. v. 
Gibson, 77 Minn. 394, 80 NW 205, 777. 

N. Y.—Tonawanda v. Price, 171: N. 
WW. 3415, G4" NY LOT: 

Or.—Austin v. Tillamook City, 254 
Pp 819. 
| [a] Amount due.—Chapman Vv. 
Jocelyn, 182 Cal. 294, 187 P 962. 


v. Bratcher, 114 Ark. 512, 170 SW 249. 


34. Boynton v. Peo., 166 Ill. 64, 46 
NE 791. 
35. Peo. v. Chicago Title, etc., Co., 


270 Ill. 591, 110 NE 820. 
36. London, etc., Mortg. Co. v. Gib- 
son, 77 Minn, 394, 80 NW 205, 777. 


387. Jeffery v. Smith, 638 Or. 514, 
128 P 822. 

38. Smith v. Kiene, 231 Mo. 215, 
132 SW 1052. 
Dn ae Bays v. Trulson, 25 Or. 109, 35 

40. Smith v. Kiene, 231 Mo. 215, 


132 SW 1052. 


41. See statutory provisions, 

42. Cassidy v. Souster, 115 Minn. 
191, 182 NW 292. 

43. Smith v. Kiene, 231 Mo, 215, 


132 SW 1052. 

44. Davis v. Evans, 174 Mo. 307, 
73 Sw 512. 

[a] Refusal to issue certificate.— 
Where, on a sale of land under spe- 
cial execution for nonpayment of a 
special assessment made under Kan- 
sas City Charter (1889) pp 155, 156, 
as amended, the sheriff 
issue to the purchaser a 
of purchase as required by such 
charter, and the purchaser acqui- 
esced in such refusal, he acquired 
no title, Davis v. Evans, 174 Mo. 
307, 73 SW 512. i 

45. See cases infra this section. 

46. Tilton v, Russek, 171 Cal. 731, 
154 P 860. 

47. Lantz v. Fishburn, 3 Cal. A. 
662, 91 P 816 (a certificate of sale of 
a lot by a city treasurer on default 
in payment of an installment on a 
bond issued on a street improvement 
assessment, reciting that the pur- 
chaser would be entitled to:a deed 
on a day named on giving notice of 
application therefor, but failing to 


certificate 


refused to, 


recite that the right of redemption 
would have then expired, is fatally 
defective). 

48. Naltner v, Blake, 56 Ind. 127. 

49. Pieper v. MacLaren, 106 Minn. 
30, 118 NW 60. 

50. O’Neil v. Brode, 40 Cal. A. 371, 
181 P 91 (a certificate signed by the 
president of the board of public 
works and delivered to the purchaser 
has been held sufficient, although the 
duplicate-was signed by a facsimile 
stamp signature of such officer). 

51. Mankato First Nat. Bank v. 
ee bald sae NW. 957; 
illard v. Hodapp, inn. 269, 
NW 0k ine 
52. ilson v. Medford, 107 Or. 

624, 215 P 184, 

53. Wilson v. Medford, supra. 

54. See statutory provisions. 

55. U. S. National Bank v. Lake 
Superior Terminal, ete., Co., 170 Wis. 
539, 174 NW _ 923. 


66. Ohio ©). Insy ete!, 1 Gost 
So Oh. St. 557: 
: assady v. Norris, 118 Ark. 
449, 177 SW 10. e ne 
58. Miller .v. Winslow, 70 Wash. 
eo 404, 126 P 906, AnnCas1914B 


“The order of confirmation cures 
all irregularities, but it goes only to 
the record, and does not in any way 
operate to bar a suit to inquire into 
the sale or its consequences at the 
instance of one who has been de- 


frauded thereby.” Miller vy. Wins- 
low, supra. 
59. Cabell v. Texarkana Impr. 


Dist. No. 1, 124 Ark, 278, 187 Sw. 


666; Cassady v. Norris, 118 Ark. 449, 
177 SW. 10. 

[a] “Owner unknown.” — Where 
plaintiff's land was advertised for 
sale as “owner unknown” and sold 
without his knowledge in a proceed- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


assessment® or in the amount for which the sale 
is made.** An order of confirmation may be set 
aside where it erroneously fails to allow for re- 
demption.** Payment of the assessment, as a con- 
dition to annulment, is not required where the 
assessment is wholly void,®* or where the assess- 
ment lien had expired by limitation before the pro- 
ceedings for the sale had been commenced.*t But 
the owner of the land entitled to an annulment of 
the sale on the ground of irregularity cannot have, 
the sale set aside unless he first pays the sum due.®® 
He is not obliged to pay the value of improvements 
placed on the land by the purchaser during his pos- 
session where such possession was not adverse.®® 
Where a void assessment is cured by statute, the pe- 
titioner to set aside the sale must pay the assess- 
ment with interest provided for by the curative act,” 
and from its date.°* A requirement that the pur- 
chaser execute a release is not reversible error.®® 
Where the deed is under a sale for an illegal and 
void tax, the tax purchaser will not be compelled 
to reconvey, but will be perpetually enjoined from 
asserting title.7° 

[§ 3563] (2) Actions. By statute, provision is 
sometimes made for the vacation of illegal assess- 
ment sales upon petition to the court’ or upon cer- 
tiorari,’? a statute granting the right to review by 
certiorari not entitling the petitioner to take advan- 
tage of objections which, without the statute, he 
would have been estopped from setting up as against 
the assessment.’* In the absence of statute, relief 
against a void sale may be had in equity,’* in the 
absence of laches,” and in the absence of other- 


ing to collect delinquent assessments, 73. 
the sale may not be set aside for|J. L. 425. 
fraud in that the owner actually was 74. 


known at the time of sale. Cabell v.}| Novak, 121 IIl. 
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State v. Perth Amboy, 


West Chicago Park Comrs, v. 
A. 287; 


[44 C.J3.] 869 


remedies."® A provision for an appeal in the assess- 
ment proceedings is not, unless made so by statute, 
exclusive of a remedy by action to vacate a sale 
upon the assessment,’’ especially in circumstances 
where the remedy by appeal does not afford ade- 
quate relief.7® An action to set aside an assess- 
ment sale must be brought within the time pre- 
seribed by a statute specifically referring thereto.”? 
Whether an action to set aside an assessment sale 
will be governed by limitations contained in other 
statutes depends upon the terms of the statutes and 
their construction by the court,8° it having been 
held that statutes limiting proceedings to set aside 
assessments do not apply,®+ but that a limitation re- 
ferring to general tax certificates does apply.8? The 
improvement district is not a necessary party to 
an action to set aside the sale, where it is made to 
appear that its interests were not involved in any 
way in the sale.8* The reasonable market value of 
the property is a proper issue for submission where 
inadequacy of price is made the ground for setting 
aside the sale,** and the fact that there are encum- 
brances on the property does not affect the rule.®® 
The costs may be imposed on the holder of the tax 
deed, where he has made an unsuccessful defense,°® 
especially where he refused to surrender his certifi- 
cate of purchase before suit was brought.%* 

[§ 3564] g. Injunction against Deed or Lease.®® 
In a proper case the issuance of a tax deed®® or tax 
lease®® may be restrained, as, for example, where 
the assessment was made under a void ordinanee,?+ 
or where the owner’s offer to redeem has been 
wrongfully refused.®? Nor is it a defense in the suit 


38 N.; grievance he may have by reason of 
the making of such improvements 
does not prevent a property owner 
from attacking a sale based on such 


assessment, on the ground that the 


McClave v. 


Texarkana Impr. Dist. No. 1, 124 Ark. 
278, 187 SW 666. 
: 60. In re Willis, 30 Hun (N. Y.) 


3. 

[a] Failure to report.—A declara- 
tion of sale should be set aside 
when the assessment: upon which it 
is founded is illegal, as when the 
commissioners did not make a writ- 
ten report as required by the city 


charter. McCarthy v. Jersey City, 44 
Need T1386. 
61. In re Willis, 30 Hun (N. Y.) 


13 (a sale will be set aside although 
the amount of illegal interest in- 
cluded in the assessment was only 
one dollar). 

62. Barbee v. Fox, 79 Ky. 588. 

63. Hayes v. Douglas County, 92 
Wis. 429, 65 NW 482, 53 AmSR 926, 
31 LRA 213, 

64. Walsch vy. Edgewater, 87 N. 

id. Ex. 338,-93 A 887. 

65. Stege v. Richmond, 194 Cal. 
305, 228 P 461; Ellis v. Witmer, 134 
Cal. 249, 66 P 301; Fisk v. Keokuk, 
144 Iowa 187, 122 NW 896; Miller v. 
Winslow, 70 Wash. 401, 126 P 906, 
AnnCas1914B 833; Pratt v. Milwau- 
kee, 93 Wis. 658, 68 NW 392. i 

66. Dubois y. Lowery, (Tex. Civ. 
A.) 205 SW 858. 

67. Buchanan v. MacWarland, 31 
App. & CDs Cy) 6; 

68. Buchanan Vv. MacFarland, 
supra. 

69. West Chicago Park Comrs, Vv. 
Novak, 121 Ill, A. 287. 

70. Langlois v. Cameron, 201 Ill. 
301, 66 NE 332. b; 

71. See Matter of Deering, 55 How 
Pr 296 [rev on-other grounds 21 
Hun 618 (rev on other grounds 85 
N. Y. 1)] (a motion to vacate a 
sale granted on the ground that a 
statute which in an earlier decision 
had been held not applicable to the 
vacation of assessments was applica- 
ble to the vacation of sales). 

72. McCarthy v. Jersey City, 44 
N, J. L, 186. 


Newark,:’31 N. J. Eq. 472; Watkins 
v. Milwaukee, 52 Wis. 98, 8 NW 823. 

[a] Where lease is conclusive.— 
A lease executed by the corporation 
of New York to the purchaser on 
a sale of lands for assessments is 
conclusive evidence that the sale was 
regularly made, according to the pro- 
visions of the statute, and therefore 
a court of equity has jurisdiction to 
relieve the owner on the ground that 
the assessment was illegal, that no 
demand was made upon him, that no 
warrant was issued for the collection 
of the assessment, and that the re- 
citals in the lease are untrue. Mas- 
terson v. Hoyt, 55 Barb. (N. Y.) 520. 

75. Stanton v. Thompson, 234 Mo. 
7, 186 SW 698; Guest v. Brooklyn, 
9 Hun 198 [rev on other grounds 73 
INGE Ye 611). 

{a] Ignorance of improvement.— 
One is not estopped to claim land 
against an invalid special tax deed 
on the ground of laches, where he is 
not shown to have known of the 
improvement for which the tax was 
levied, or that defendant relied on 
her nonaction, or that she was 
remiss. Stanton v. Thompson, 234 
Mo. 7, 1386 SW 698. 


76. Mackie v. Cain, 92 N. J. Eq. 
631, 114 A 549; Guest v. Brooklyn, 
9 Hun 198 [rev on other grounds 73 


N. Y. 611 mem]. 

77. Morrison v. St. Paul, 5 Minn. 
108; Weller v. St. Paul, 5 Minn. 95. 

78. Hayes v. Douglas County, 92 
Wis. 429, 65 NW 482, 538 AmSR 926, 
31 LRA 2138. 

[a] Appeal limited by statute,— 
Where, in a case of assessment for 
public improvements, the only relief 
authorized on an appeal from the as- 
sessment of benefits is that the dif- 
ference between the benefits assessed 
and the benefits actually secured 
shall be paid by the city, a provi- 
sion that the appeal shall be the 
only remedy of the owner of any 
parcel of land for the redress of any 


assessment was unequal and void, as 
the appeal is no adequate remedy 
in such case. Hayes v. Douglas 
County, 92 Wis. 429, 65 NW 482, 538 
AmSR 926, 31 LRA 213. 


79. Henningsen v. Stillwater, 81 
Minn. 215, 883 NW 983. 

80. See cases infra notes 81, 82. 

81. Brennan y. Buffalo, 162 N. Y. 


491, 57 NE 81 [rev 13 App. Div. 453, 
43 NYS 597]. 

82. Hamar v. Leihy, 124 Wis. 265, 
102 NW 568; Levy v. Wilcox, 96 Wis. 
127, 70 NW 1109; Pratt v. Milwaukee, 
93 Wis. 658, 68 NW 392; Dalrym- 
ple v. Milwaukee, 53 Wis. 178, 10 
NW 141. 

83. Cassady v. Norris, 118 Ark. 
449, 177 SW 10. 

84 Dubois v. Lowery, (Tex. Civ. 
A.) 205 SW 858. 

85. Dubois v. Lowery, supra. 

86. Langlois v. Cameron, 201 
301, 66 NE 332. 

87. Langlois v. Cameron, supra. 

88. Injunction against the making 
or enforcement of assessment see 
supra §§ 3290-3334. 

89. Watkins v. Milwaukee, 52 
Wis. 98, 8 NW 8238; Foote v. Mil- 
waukee, 18 Wis. 270. } 

90. Lennon v. New York, 5 Daly 
847 [aff 55 N. Y. 361]; Matthews 
v. New York, 14 AbbPr (N. Y.) 209. 

91. Glos v. Cannata, 121 Ill. A. 


215 
Duncan v. Elizabeth, 25 N. J. 


Tl. 


92. 
Kq. 430. 

[a] Sufficiency of offer to re- 
deem.—A city will be enjoined from 
executing and delivering a declara- 
tion of sale of the lands of a person 
on its appearing from his bill and 
affidavit, and not being contradicted, 
that his lands in the city have been 
sold by it for assessments, in connec- 
tion with other lands not owned by 
him, and that the city has refused 
his offer to redeem his own lands 
unless the assessment on the lands 


870 [44 0.J.] 


for an injunction that the certificate holder was a 
stranger to the proceedings under which the 1m- 
provement was made, and was ignorant of the de- 


fects in such proceedings at the time of his pur-: 


chase.9* As a general rule, however, an injunction 
will not be granted for mere irregularities. 

[§ 3565] h. Title and Rights of Purchaser—(1) 
In General. Where provision for redemption is 
made by statute, the purchaser acquires merely a 
. defeasible title, and the legal title does not pass 
until the period of redemption expires,®* and the 
purchaser has performed all the statutory condi- 
tions upon which his right to a deed depends,®® as, 
for example, the giving of a notice to the owner to 
redeem, and of his application for a deed,®* and the 
payment of all taxes and assessments which have 
become due whether prior or subsequent to the sale,°® 
unless, under the provisions of a particular city 
charter, the payment of such assessments is not 
-essential.°® Where a purchaser of premises in good 
faith relies on the comptroller’s certificate, which the 
city charter empowered him to give, that the taxes 
and assessments have been paid, the city cannot bind 
such purchaser by new assessments for work prior 
to the certificate.t The purchaser’s title will be pre- 
sumed to be good in the absence of an adjudication 
that the sale was invalid,? so that, in the absence 
of such adjudication, the title of the purchaser is 
not affected by the inadequacy of the price for which 
the sale was made.* Where one purchases in a 
representative capacity, such rights as are acquired 
not owned by him was also paid.; Wash, 190, 
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105 P 628, 


£85 9564-3567 


inure to the benefit of the person or persons repre- 
sented.* 

[§ 3566] (2) Irregular and Invalid Sales. Where 
the statute under which the sale is had has not been 
followed with regard to the steps necessary to a valid 
sale, the purchaser takes no title as against the 
owner, the rule of caveat emptor applying.® But 
on the other hand the title of a purchaser at a sale 
under a judgment enforcing an assessment will not 
be affected by irregularities not invalidating the 
judgment,’ as, for example, where the statute so 
provides, error in regard to the name of the owner.® 
Where the proper parties have not been brought 
into the proceedings, their title will not be divested,° 
except in so far as they may be estopped to assert 
their claims,!° although in some jurisdictions, where 
the action is regarded strictly as a proceeding 
against the land, and not against the owner’s in- 
terest in the land, the purchaser secures a good title 
irrespective of the former owner.1! Where the pur- 
chaser takes no title, he is not entitled to an allow- 
ance for improvements made by him while in pos- 
session of the land.’ 

[§ 3567] (3) Liens and Encumbrances. In the 
absence of statute to the contrary, a local assess- 
ment lien is extinguished on perfection of the title 
by deed under the sale.4* Where an assessment for 
improvements is a prior lien upon the property 
charged,'* a sale for the enforcement thereof passes 
title free from all junior encumbrances, subject 
to the necessity as recognized in the particular juris- 
134 AmSR]against the property of an insane 


encen v. Elizabeth, 25 N. J. Eq. 
4 


93. Canfield v. Smith, 34 Wis. 381. 
94. Lawrence v. Killam, 11 Kan. 


[a] Officer’s interest in contract. 
—Where a partnership had made a 
contract with a city to build side- 
walks, and thereafter one member 
of such partnership became a mem- 
ber of the city council, and while 
such member the sidewalks were 
built, accepted, and paid for by the 
city, a lot owner whose lot had been 
sold for nonpayment of the special 
assessment for such sidewalks was 
not on that account entitled, under 
Gen. St. p 389 § 4, to have the’sale 
set aside and a tax deed enjoined. 
Lawrence v. Killam, 11 Kan. 499. 

95. Hess v. Potts, 32 Pa, 407. 

96. See cases infra note 97-99. 

97. See infra §§ 3570-3573. 

98. Loeb v. Asberry, 44 Wash, 427, 


87 P 510; Albring v. Petronio, 44 
Wash. 132, 87 P 49. 
99. Schoonmaker vy. St. Paul Title, 


etc., Co., 152 Minn. 94, 188 NW 223. 


1. Elizabeth v, Shirley, 35 N. J. 
Eq. 515. 
2 Mackie v. Cain, 92 N.. J. Eq. 


631, 114 A 549. 

3. O’Brien v.;Bradley, 28 Ind. A, 
487, 61 NE 942. 

4. Los Angeles County v, Winans, 
13 Cal. A. 234, 109 P 640. 

5. Cal.—Chapman v, Jocelyn, 182 
Cal. 294, 187 P 962; Brady v. Burke, 
90. Cal. 127 Prb3, 

Ill.— Glos v. Collins, 110 Ill. A, 121. 

Minn.—Security Trust Co. v. Von 
Heyderstaedt, 64 Minn, 409, 67 NW 
219; McComb y. Bell, 2 Minn. 295. 

N. J.—Carron v. Martin, 26 N, J. L. 


594, 69 AmD 584 [rev 26 N. J. L. 
ot Kean v. Asch, 27 N. J. Eq. 


N. Y.—Doughty v. Hope, 1 N. Y. 
79; Hopkins vy. Mason, 61 Barb. 469, 
42 HowPr 115; Franklin v. Pearsall, 
53 N. Y. Super. 271. 

Pa.—Ferguson v. Quinn, 123 Pa. 
337, 16 A 844; Simons v. Kern, 92 


Pa. 455. 
Wash.—Roger v. Whitham, 56 


1105, 21 AnnCas 272. 

[a] Selling price.—If the treas- 
urer sells a lot for less than the full 
amount of the judgment, as appears 
in the process, and the certificate of 
sale shows that fact, the purchaser 
acquires no right in the -property. 
Security Trust Co. v.. Von Heyder- 
staedt, 64 Minn. 409, 67 NW 219. 

{b] Failure to serve writ.—W here 
an examination of the records would 
have informed a purchaser that a 
lot sold had a registered owner, and 
the record of the proceeding admon- 
ished him that there was no such 
service of the writ as the law re- 
quired, and without which the sale 
was expressly forbidden, he took 
nothing by his purchase. Simons v. 
Kern, 92 Pa, 455. 

6. Duniway v. Cellars-Murton Co., 


92 Or. 113, 170 P 298,.179 P 561. 
7. Barron y. Lexington, 105 SW 
395, 32 KyL 92; Dunn v. German 


Security Bank, 3 SW 425, 8 KyL 777; 
Upper Darby Tp. v. Bennett, 87 Pa. 
Super, 414; Moore v. Perry, 13 Tex. 
Civ. A. 204, 35 SW 888. 

[a] Defect in pleading. — The 
rights of a purchaser are not affected 
by the failure of the owner of the 
warrants to aver in his complaint 
that the provisions of the city char- 
ter with respect to the publication of 
the ordinance ordering the improve- 
ment had been complied with, where 
the court which decreed the sale had 
jurisdiction of the parties and the 
subject matter. Dunn v. German Se- 
curity Bank, 3 SW 425, 8 KyL 777. 

[b] Defect in citation.—The fact 
that the purchaser at a sale under a 
judgment in an action on a street 
improvement certificate, the  cita- 
tion in which case misstated the cor- 
porate name of the city, knew of 
the irregularity of the citation after 
the sale, but before he paid the 
purchase money, did not affect the 
validity of the sale or of the deed 
to him. Moore v. Perry, 13 Tex. 
Civ. A. 204, 35 SW 888. 

[c] Failure to verify claim.—Pur- 
chasers at a sale of land in a suit 
to enforce a street improvement lien 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, pag 


person are not affected because the 
claim has not been verified. Barron 
mS Lexington, 105 SW 395, 32 KyL 


8. Emrick vy. Dicken, 92 Pa: 78; 
Tiegel v, Love, 61 Pa. Super. 149. 

9. Wood. v.. Curran, 99 .Cal. 13°7, 
33 P 774; Brady v. Burke, 90 Cal. 1, 
27 P 52 [writ of error dism 150 U.S. 
18, 14 SCt 6, 37 L, ed. 981]; Perkim- 
son v. Meredith, 158 Mo. 457, 59 SW 
1099; Ferguson vy. Quinn, 123 Pa. 3387, 
16 A 844; Simons v. Kern, 92 Pa. 
455; Delaney v. Gault, 30 Pa, 63. 

10. Salter v. Reed, 15 Pa. 260. 

[a] Negilect.—One in whose favor 
a charge for ground rent exists may 
by neglect be estopped to assert such 
claim against a purchaser on a claim 
filed against the occupant. Salter v. 
Reed, 15 Pa. 260. 

11. Kelly vy. Mendelsohn, 105 La. 
490, 29 S 894, 


12. Dubois v. Lowery, (Tex. Civ. 
A.) 205 SW 858. 
13. Gould v. St. Paul, 120 Minn. 


172, 139; NW 2938. 
[a] Foreclosure of separate liens. 


—Where title under a state tax lien, 


is perfected by. an individual, and 
title under a local assessment lien 
is perfected by the municipality 
levying the assessment, both titles 
being so perfected in separate and 
independent proceedings, and the 
liens being under the statute of equal 
rank, the parties become by opera- 
tion of law joint owners of the prop- 
erty. Gould v. St. Paul, 120 Minn. 
172, 189 NW 293. 

14. See supra §§ 3395-3417.. 

15. Cal.—German Sav., .etc., Soc. 
v. Ramish, 138 Cal. 120, 69 P 89, 
70 P 1067; Wilson v. California Bank, 
121 Cal. 630, 54 P 119;\ Brady v. 
Burke, 90 Cal. 1, 27 P 52. 

Ind.—O’Brien v. Bradley, 28 Ind. 
A. 487, 61 NE 942, 

Mo.—Springfield v. Ransdell, 305 
Mo. 48, 264 SW 771; Missouri Real 
Est., ete., Co. v. Gibson, 282 Mo. 75, 
220 SW 675. 

Pa.—Bryan’s App., 101 Pa. 389. 

S. D—Kirby v. Waterman, 17 S. 
D. 314, 96 NW 129. : 


e and note number, 


diction that the holders shall have been made par- 
The decisions as to whether a conveyance 
under foreclosure of a junior improvement lien 
operates to extinguish a prior lien of the same 
character are conflicting, some holding that it does 
not,’* others holding the lien last imposed to be 
paramount.'* But a sale and conveyance under fore- 
closure of a senior improvement lien will not affect 
the right of the owner of a junior tax bill, who 


ties.t® 


was not made a party thereto, 


lien,’® subject to the interests of the purchaser 
under foreclosure of the senior lien in the prop- 
Where the sale is made for accrued annual 
installments on account of the cost of an improve- 
ment, a purchaser who takes with knowledge that 


erty.?° 


there are still unpaid installments 
future takes title subject to the 
thereof.?+ 
takes a perfect title for the term 


Jease discharged of all claims of the owner during 
The purchaser takes free from claims 


the term.?? 


[a] Mortgage.—(1) The title ac- 
quired under the sale following a 
judgment based on a street assess- 
ment iS not subject to a mortgage 
on the property, and cannot be liti- 
gated in an action to foreclose it. 
Wilson v. California Bank, 121 Cal. 
62000 64:7 Pill 9. (2) The mortgage 
debt is not extinguished, although 
the lien is destroyed. Missouri Real 


Est., ete., Co. v. Gibson, 282 Mo. 75, 
220 SW 675. 
{b] A testamentary charge on 


real estate situate in the city of 
Pittsburg is discharged by a judicial 
sale of thé premises under a subse- 
quent municipal lien for grading the 
street on which it abutted. Bryan’s 
App., 101 Pa. 389. 

Necessity of joining junior lienors 
see supra §§ 3477, 3514, 3546. 
: 16. See supra §§ S477, 3514, 3546. 
. 17. Des Moines Brick Mfg. Co. v. 
*Smith, 108 Iowa 307, 79 NW 77; Bell 
v. New York, 66 App. Div. 578, 73 
NYS 298; Scott-McClure Land Co. Vv. 
Portland, 62°°-Or! 462) 25s Pul276; 
Philadelphia Vv. Meager, 67 Pa. 345. 

[a] Reagon for rule.—‘It was not 
‘the intent of the provisions of the 
charter that a sale upon a junior 
lien should extinguish a former lien 
of a kindred character. Such a con- 
struction would work great incon- 
venience in many instances, while a 
purchaser under a junior lien always 
has it in his power to pay off the 
prior lien, which presumptively has 
increased the value of his property 
to an extent at least equal to its 
amount.” Scott-McClure Land Co. v. 
A Npandaee 62 Or. 462, 464; 125 P 276, 


"a. Woodill, etc., Electric Co. Vv. 
Young, 180 Cal. 667, 182 P 422, 5 
ALR 1296 [dist Brady v. Burke, 90 


Cal. 1, 27 P 52 (writ of error dism 
MOO. 2S. boil 4). SCt 167!037 =L.).Séd. 
981)]; Burke v. Lukens, 12 Ind, A. 


648, 40 NE 641, 54 AmSR 539; Morey 
Vi Duluth, 75 Minn. 221, 77 NW 829; 
es Vv. ‘Oppenheimer, 264 Mo. 693, 
175 

19. Sprinefiela v. Ransdell, 305 
Mo. 43, 264 SW 771. 

20. ‘Springfield v. Ransdell, supra. 

21) "Kraut'v.; Dayton, 97 Sw 1101, 
30 KyL 191. 

22. Warner v. 
Paseo. CON...) F138. 

23. St. Joseph v. Forsee, 110 Mo. 
A. 127, 84 SW 98. 


Van Alstyne, 3 


24. Colo.—Elder v. Fox, 18 Colo. 
A, 2638, 71 P 398, . ee 

Ind.—Churchman v, Indianapolis, 
110 Ind. 259, 11 NE 301. 

Nebr.—_McCague v. Omaha, 58 
Nebr, (37,.°78:) NW 463; Merrill .v. 
Omaha, 39 Nebr. 304, 58 NW _ 121; 


Pennock vy. Douglas County, 39 Nebr. 
293, 58 NW 117, 42 AmSR 579, 27 
LRA 124: 

N. plan Ne v, Grand Forks, '1 N. 


Under a tax lease the lessee of the city 
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which he had no 


to foreclose his 


to mature in the 
lien on account 


contained in the Under statute. 


recover back the 


D. ad 47 NW 390, 10 LRA 165, 
—Evans v. Meridian Inv., etc., 
Co. 84 Or, 246, 163 P 1165. 

Wis.—Heller v. Milwaukee, 96 Wis. 
134, 70 SW 1111. 

[a] Reassessment to reimburse. 
As a purchaser at a void assessment 
sale is not entitled to reimbursement, 
the city cannot reassess the land to 
provide a fund to reimburse him. 
Evans v. Meridian Inv., etc., Co., 84 
Or. 246, 163 P 1165. 

25. Elder v. Fox, 18 Colo. A. 263, 
71_P 398; Churchman v. Indianapolis, 
110 Ind. 259, 11 NE 301 [foll Worley 
v. Cicero, 110 Ind. 208, 11 NE 227; 
State v. Casteel, 110 Ind. 174, 11 NE 


219]. 

26. Taylor ‘v.’ Peo.,. 66 Ill. 322; 
Wells v. Chicago, 66 Ill. 280; Ber- 
nei v. Baltimore, 56 Md. 351; Gard- 
ner sv. -Droy; 26, Barbs CN eae) 
423. 

[a] Absence of formal convey- 


ance.—Recovery from the city is per- 
mitted where there was a mere dec- 
laration of sale but no formal con- 


veyance. Phillips v. Hudson, 31 N. 
J. L. 143. 

27. Taylor v. Peo., 66 Ill. 322; 
Bernei v. Baltimore, 56 Md. 351. 

[a] Reasons for rule.—(1) “Can 
the appellant recover back the 


amount paid by him for the assess- 
ment of benefits made upon the said 
lots so bought by him? If the money 
so paid is to be treated as an as- 
sessment or tax, the voluntary pay- 
ment would, it is well settled, 
preclude the right to recover it back. 
..» But we do not think this pay- 
ment stands on such ground. Under 
the facts and circumstances of this 
case, we consider the, money so paid 
as standing clearly on the footing 
of purchase money.... The pay- 
ment therefore being on account of 
the purchase of real estate, the title 
to which fails owing to the want 
of power in the vendor to make good 
its contract, and to convey a perfect 
title, and the consideration conse- 
quently. failing, the right to recover 
back the money so paid, is well set- 
tled upon principle and authority.” 

Bernei v. Baltimore, 56 Md. 351, 360. 
(2) “At such a’ sale, the rule of 
caveat emptor applies, and it is for 
the purchaser to see that there is 
power to make the sale, and the char- 
aeter of rights, if any, he acquires 
thereby. But the city or its officers 
have no right to protect themselves 
by their unauthorized act in acquir- 
ing and holding money *to which they 
are not entitled. To permit them to 
do so would be to sanction wrong, 
if not fraud. The city, by the illegal 
acts of its officers, has in its treas- 
ury the money paid on the purchase 
of this lot, and it has the money 
wrongfully and has no right to it. 
And although there was no. such 
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under a prior unrecorded deed on the premises of 


notice.?% 


[§ 3568] (4) Refunding or Recovery of Money 
Paid by Purchaser at Illegal Sale. 
of express statutory authorization, the rule in most 
jurisdictions is that a purchaser of land under a 
void assessment sale cannot recover back the pur- 
chase money,”* the decisions in these jurisdictions 
following the caveat emptor doctrine.?® 
jurisdictions a contrary rule is followed, and a re- 
covery against the city is allowed,?® either on gen- 
eral equitable grounds?’ or because the city, hay- 
ing power to reassess, where such power exists, loses 
nothing by reimbursing the purchaser,?® or because 
the subject matter of the sale did not exist.29 
even in jurisdictions allowing a recovery of pur- 
chase money from the city, 30" a recovery from the 
owner is not allowed.*4 


In the absence 


In other 


But 


Where a statute expressly aden 


izes it,°* a purchaser at a void assessment sale may 


money paid.** The purchaser can- 


sale as could affect the title of the 
city, and as the officers of the city 
were not authorized to redeem from 
such a_ sale, still they have no 
shadow of right to retain the money 
received on the sale. The mandamus 
should, therefore, have required the 
comptroller to issue his warrant on 
the treasurer for the sum paid to 
the collector by the purchaser at the 


rain Taylor v. Peo., 66 Ill. 322, 
28. Wells v. Chicago, 66 Ill. 280. 
29. Gardner v. Troy, 26 Barb. (N. 


Y.) 423, 428; 

“Phe defendants intended to sell, 
and the plaintiff intended to pur- 
chase, an interest in the land, which 
in fact did not exist. It now appears 
that the parties were equally mis- 
taken. The assessment and sale were 
invalid, and the defendants had no 
interest at all in the premises. The 
plaintiff purchased, and paid his 
money, under the mistaken belief 
that he was acquiring thereby a valid 
interest in the land. The parties 
being thus mistaken in relation to 
the very existence of the thing, in 
respect to which they contracted, ‘the 
business,’ says Fonblanque, ‘is null 
in itself, by the general rules of 
contracting,’ and the consideration 
should be refunded. (Fonb. Eq. 4th 
Am. ed. 109.) I jam aware of the 
doctrine that, upon the sale of land, 
the purchaser must, upon failure of 
title, look to his covenants, and, if 
he has not had the precaution to 
protect himself in this way, he is 
without remedy. But I do not regard 
this as a case of the failure of title. 
It is rather the failure of the subject 
matter of the sale. ... The plain- 
tiff complains, not that his title has 
failed, but that the thing he pur- 
chased never had. an existence.” 
Gardner v. Troy, supra. 

30. See supra text and note 26. 

81. Boals v. Bachmann, 201 Till. 
340, 66 NE 336 [rev 108 Ill, A, 427]; 
Langlois v. Cameron, 201. Ill. 301, 
66 NE 3382; Glos v. Collins, 110 Ill. 


Av 121; 

[a] Reason for rule.—‘“The sale 
being void, it follows that the al- 
leged payment of the sidewalk as- 
sessment, in order to protect the 
defendant’s title, could in no view 
of the case be charged to the com- 
plainants; also, the tax being illegal 
and void, in other words, the com- 
plainants’ property being in no way 
liable for the tax,+they could not 
be required to re-pay, or offer to re- 
pay, the amount bid by the defendant 
at the sale.’ Langlois v. Cameron, 
201 Ill. 301, 309, 66 NE 332. \ 

32. See statutory provisions. ' 

33. Otis v. St. Paul, 94 Minn. 57, 
101 NW 1066; Flanagan v. St. Paul, 
65 Minn. 347, 68 NW 47; Concordia 
Loan, ete., Co. v. Douglas County,. 2 
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not recover, however, where the statute gives the 
city power merely to correct an error in the assess- 
ment or listing of property for the purposes of 
taxation,*+ or merely provides for the return of 
money paid on a void sale for general taxes,*° or 
merely gives the mayor and council power to com- 
promise or settle any action or litigation concern- 
ing the validity, legality, or regularity of any tax 
levied for city purposes,*®° or where the statute 
relates to the recovery of illegal assessments by the 
person paying them.*’ Where the statute provides 
for a return of the purchase money, but limits it 
to cases where the title has failed for other reasons 
than the invalidity of the tax or assessment, the 
purchaser is not entitled to a return of the money 
on grounds outside the statutory limitation.** Un- 
der the view that the purchaser is not entitled to 
recover either from the city or from the owner, it 
has been held that a statute requiring the owner 1n 
a suit to quiet title against the sale to deposit the 
amount paid by the purchaser to be turned over to 
him if his title shall fail is invalid.*® 

Under ordinance. The return of the money may 
be authorized by ordinance,*® but the city has power 
to legislate with reference only to future claims,*? 
and a provision authorizing the return of money on 
prior sales is void.*? 

Under agreement. Where the published conditions 
of sale provide for a return of the money in case 
of failure of title, the purchaser’s right to a re- 
turn of his money vests under the terms of the 
agreement.** 

Subrogation to rights of bondholder. Where a 
sale made upon an assessment bond is held invalid, 
the holder of the certificate of sale becomes the 
equitable owner.of the bond entitled to insist on full 
payment in the absence of any facts rendering it 
inequitable.** 
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[§§ 3568-3570 


Interest. Interest cannot be allowed on money 
returned in the absence of express statutory au- 
thorization.*° 

[§ 3569] i. Purchase by the City.*° In the ab- 
sence of statutory authority, a city has no power 
to purchase the property under foreclosure of the 
assessment lien,‘? although it is held that the land 
may be struck off to the city and transferred by 
the city to another, the latter being regarded as the 
real purchaser at the foreclosure sale.*® Where the 
statute so provides,*® it may purchase the property 
where there is no sufficient bid, either on its own 
account,®® or in trust for others,®! even though the 
result of such purchase is to take the property off 
the tax rolls to the injury of the taxpayers.°? 
The fact that the statute granting the power is 
not enacted until after the assessment is made does 
not change the rule.°* Such power is held to be 
granted by a statute giving the city power to pur- 
chase and dispose of property for the public bene- 
fit.°* The city to which land has been struck off 
at an assessment sale has an equitable title thereto 
prior to the delivery of the deed,®* the lien having 
merged in its title;5® nor is it bound to preserve 
the lien as against a subsequent tax lien.** Where 
the city has purchased the land, it does not thereby 
become liable to pay the assessment,°® but it does 
become liable for the amount bid for the property,°® 
and it must proceed in the same way as any other 
purchaser in order to entitle it to a deed. 

[§ 3570] j. Notice to Owner To Redeem, and of 
Application for Deed—(1) In General. Notice to 
the owner by the purchaser of his intention to apply 
for a deed* or notice to the owner to redeem®? must 
be given where required by the statute, but such a 
notice, it has been held, is not required merely be- 


cause of a statutory requirement relating to tax ~ 
Failure to give the statutory, 


sales generally.®® 


Nebr. (Unoff.) 124, 96 NW 55; Phelps 
v. Tacoma, 15 Wash. 367, 46 P 400; 
Williams v. Eau Claire County, 134 
Wis. 543, 115 NW 140. - 

[a] Where the facts do not show 
that the sale was void, there can be 
no recovery under such a Statute. 
Lynde v. Malden, 166 Mass, 244, 44 
NE 227. 

[b] The purchaser of an assess- 
ment certificate in which the city 
guarantees that the purchaser’s lien 
will ripen into title is entitled to be 
refunded the purchase price upon 
failure of title. Otis v. St. Paul, 102 
Minn. 208, 118 NW 269. 


84. McCague v. Omaha, 58 Nebr. 
37, 78 NW 463. 
35. Heller v. Milwaukee, 96 Wis. 


134, 70 NW 1111. 

36. McCague v. Omaha, 58 Nebr. 
37, 78 NW 4638. 

37. McCague v. Omaha, supra, 

38. Tomanicka v, Glos, 3038 II. 
107, 185 NE 36. 

39. West v. Scott-McClure Land 
Co., 84 Or. 296, 164 P 554. 

40. Phelps v. Tacoma, 15 Wash. 
367, 46 P 400. 

41. Phelps v. Tacoma, supra, 

42. Phelps v. Tacoma, supra. 

43. Bennett v. New York, 3 N. Y. 
Super. 485. 

{a] Conditions of sale-—Where it 
was published as conditions of the 
sale that, should any mistake or ir- 
regularities in the proceedings for 
the assessments, collections, or sales, 
on the part of the corporation be dis- 
covered so as to prevent the sale 
from being effectual, the sale was 
to be void, and the purchase money, 
with interest, was to be returned, and 
after the execution of a lease to the 
purchaser on the owner’s omission 


to redeem, a defect in the collection 
and another in the notice for redemp- 
tion were discovered, it was held that 
the condition constituted a _ valid 
agreement between the corporation 
and the purchaser, and that it was 
operative after the completion of 
the purchase by the execution of the 
lease to him. Bennett v. New York, 
3 N. Y. Super. 485. 

44. Pllis v. Witmer, 148 Cal. 528, 
83 P 800. 

45. Macfarlane v. Brooklyn, 1 
eed 552 [aff 122 N. Y. 585, 26 NE 


alts 

[a] Interest.—Under L,. (1884) ¢ 
388, authorizing the comptroller of 
the city of Brooklyn to make a repay- 
ment on certificates of sales of real 
property for unpaid taxes which had 
been declared void, together with 
the amounts paid for taxes and as- 
sessments, he could not pay inter- 
est thereon. Macfarlane v. Brooklyn, 
1 NYSt 552 [aff 122 N. Y. 585, 26 
NE 19]. 

46. Power to purchase at tax sale 
generally see infra § 4495. 

47. Champaign vy. Harmon, 98 Ill. 
491; EKaton v. Manitowoc County, 44 
ae 489; Knox v. Peterson, 21 Wis. 

48. Krutz v. 18 Wash. 
332, 51 P 397. 

49. See statutory provisions, 

50. Mich.—Schneider v. Detroit, 
135 Mich. 570, 98 NW 258. 

N. J.—Sutphin y. Trenton, 31 N. J. 
Eq. 468. : 

Oh.—Columbus y. Schneider, 8 Oh 
S&CP 673, 7 OhNP 619. 

Or.—Wilson v. Medford, 107 Or. 
624, 215 P 184, 

Wash.—Heath vy. McCrea, 20 Wash. 
342, 55 P 482; New Whatcom v. 


Gardner, 


Bellingham Bay Impr. Co., 16 Wash. 
131, 47 P 236; Potter vy. Black, 15 
Wash. 186, 45 P 787. 

Wis.—Hoyt v. Fass, 64 Wis. 273, 
25 NW 45. 

51. Hoyt v. Fass, supra. 

[a] For certificate holders.—The 
certificate of sale will be held by the 
city in trust for the owners of the 
unpaid certificate, that is, the con- 
tractors to whom the certificates of 
special tax on the lot were issued, 
on which it was sold, and the owners 
and holders of such certificate will 
become codwners in equity of the 
lots so sold, and entitled to a deed; 
and such equitable title is superior 
to an outstanding legal title. Hoyt 
Vv. oe Wis, 273, 25 NW 45. 

son v. Medford, 10 4 
624, 215 P 184, iis 
meer tae sire v. ieee SL Noe 
qq. . olby v. edfor iy 
485, 167 P 487. pan 

54. New Whatcom y. Bellingham 
Ptah Impr. Co., 16 Wash; 131, 477° 2B 

55. Klatt v. Detroit, 162 Mich. 186, 
127 NW 409 (the city’s title prior to 
delivery of the deed is such as may 
be divested by adverse possession). 

56. Klatt v. Detroit, supra, 
ie Fletcher v. Oshkosh, 18 Wis. 


58. Barber Asphalt Pav. Co. vy. 


Chicago, 139 Ill. A. 121: Fi 
Oshkosh, 18 Wis. 209. ° 0 
59. . Chicago v. Union Trust Co.+ 


Wee parr bab, 

fs ’Connell v. Sanfor 

62, 99 NE 885. aie 
61. See cases infra notes 63-65. 
62. See statutory provisions. 
63. Kirby v. Waterman, 17 S. D. 

314, 96 NW 129. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 3570-3574] 


notice invalidates the tax deed®! and extends the 
owner’s right of redemption.®®> Where there are 
coowners, notice must be sent to all,®* a failure to 
notify one continuing in him the right to redeem 
the entire property.” ; 

[§ 3571] (2) Form and Contents. The notice un- 
der statutory requirements must set forth the 
amount required for redemption,®* but may state 
the amount due as one lump sum representing the 
assessment, charges, and interest.°® It must state 
the time when the purchaser will apply to the tax 
collector for a deed,’® and the time fixed must be 
definite and certain.74 The notice is not invalidated 
by a small discrepancy in the statement of ‘the 


amount necessary to be paid to effect a redemption,*? 


but it will be invalidated by naming different days 
to coowners for cutting off their right to redeem,” 
or by including in the statement of the amount then 
due unauthorized charges for service of notice and 
making of the affidavit,"4 although a notice con- 
taining a correct statement of the amount then due 
will not be invalidated by a further statement that 
the unauthorized charges will be due.”5 

[§ 3572] (3) Service and Affidavit. The notice 
must be served on the person designated in the 
statute;7° nor is it necessary to serve others than 
those designated.7*7 The affidavit of service of no- 
tice must state the facts relied on to constitute 
service,’® and these facts must be evidentiary and 
not the ultimate facts or conclusions in the language 
of the statute.7® But a failure in the affidavit of 
service to give the name of the owner on whom 


64. Hennessy v. Hall, 14 Cal. A. 
Woo, 113. P.350. 

[a] Lack of diligence in service 
of notice.—Where the purchaser did 
not use due diligence in searching 
for the real owner before proceed- 
ing by publication, he does not se- 
cure title under his deed. Hennessy 
v. Hall, 14 Cal, A. 759, 113. P.350. 

65. Warden vy. Bittleson Law, ctc., 


named aS owner 


One 


record owner 
were levied, 
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properly addressed 
in the assessment 
records in the city treasurer’s office, 
in view of Gen. St. 
Schoonmaker vy. St. Paul Title, 
Co., 152 Minn. 94, 188 NW 2238. 
in whose possession the lots 
have been for ten years, who was the 
when the assessments 
whose name appeared 
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service was made is not fatal to the purchaser’s 
right to a deed, proyided it is stated in the words 
of the statute that service was made on the owner 
and occupant.®° In the absence of personal service, 
the affidavit, under the requirements of the statute,*! 
must state facts evidencing due diligence in attempt- 
ing to make such service’? <A certificate that an 
affidavit of the service of the redemption notice had 
been filed in the proper office is prima facie evi- 
dence of the filing,®* but it is no evidence at all 
of the service of the notice.® 

[§ 3573] (4) Second Notice. In case of irregu- 
larities in the notice, a second notice may be al- 
lowed,®> and may be given after the expiration of 
the redemption period.®® 

[§ 3574] k. Redemption—(1) In General. The 
right to redeem derives its existence either from a 
constitutional®’ or statutory®® provision, and is usu- 
ally conferred.6® Where the grant is made by the 
constitution subject to legislative conditions, the 
right is held to exist even in the absence of statu- 
tory provisions relating thereto.°° Statutes are to 
be liberally construed in favor of the existence of 
the right,° so that statutes granting the right to 
redeem from special tax sales are held to give the 
right to redeem from sales under execution on a 
benefit assessment judgment.®? It is held, however, 
that the right to redeem does not exist by force of a 
statute granting the right to redeem in a restricted 
group of assessment sales not including the sale in 
which the right is claimed,®? nor by force of a stat- 
ute granting the right to redeem from sales of tax 


87. Union Sav. Bank, etc., Co. v. 


to the 
Jackson, 122 Miss. 557, 84 S 388. 


person 


88. Pittsburg v. Kennedy, 27 Pa. 
(1913) § 2148.) Co. 254. ; 
etc., 89. Cal.—Lantz v. Fishburn, 3 Cal. 
(2) | A. 662, 91 P 816. 


Ida.—Blackwell v. Coeur D’Alene, 
13 Ida. 357, 90 P 353. 

Ill.—Gage v. Webb, 141 Ill. 538, 
31 NE 130. . 


Agency, 41 Cal. A. 1, 181 P 834; Hen- 
nessy v. Hall, 14 Cal. A. 759, 113 P 
350; Gage v. Webb, 141 Ill. 538, 31 
NE 130; Flanagan y. St. Paul, 65 
Minn, 347, 68 NW 47; Bergen v. 
Anderson, 62 Minn, 232, 64 NW 561; 
Gaston y. Merriam, 33 Minn. 271, 22 
NW 614; Doughty v. Hope, 1 N.Y. 
79, How. A. Cas. 209 [aff 3 Den. 594 
(aff 3 Den, 249)]; Paillet v. Youngs, 
6 N. Y. Super. 50; Bennett v. New 
York, 3 N. Y. Super. 485. 

66. Warden y. Bittleson Law, etc., 
Agency, 41 Cal. A. 1, 181 P 834. 

67. Warden v. Bittleson Law, etc., 
Agency, supra. 

68. Schoonmaker v. St. Paul Title, 
ete., Co., 152 Minn. 94, 188 NW_ 223. 

Schoonmaker v. St. Paul Title, 
etc., Co., supra. 

70. Warden y. Bittleson Law, etc., 
Agency, 41 Cal. A. 1, 181 P 8384. 

71. Warden y. Bittleson Law, etc., 
Agency, supra. 

72. Mankato First Nat. Bank v. 
Hodapp, 98 Minn, 534, 107 NW 957; 
Willard v. Hodapp, 98 Minn. 269, 107 
NW 954, 

73. Warden v. Bittleson Law, etc., 
Agency, 41 Cal. A. 1, 181 P 834. 

74, Colkins v. Doolittle, 45 Cal. A. 
776, 188 P 601 [foll Reed v. Lyon, 96 
Cal. 501, 31 P 619]. 

75. O’Neil v. Brode, 40 Cal. A. 371, 
181 P 91 [foll Simmons vy. McCarthy, 
ego ry 622, 50 P 761]. 
thews, 179 Bor 1762) P60; 
Schoonmaker v. St. Paul Title, etc., 
Co., 152 Minn. 94, 188 NW 223; Smith 
v. Craver, 89 Wash. 243, 154 P_156. 

[a] Owner.—(1) Under St. Paul 
City Charter, in effect prior to 1914, 
notice of expiration of time for re- 
demption from sale of land for non- 
payment of special assessment was 


Empire Securities Co. v. Mat- 


as owner on the assessment rolls and 
in the certificate of delinquency, and 
who has always lived in the immedi- 
ate vicinity of the lots, is the 
“owner” to whom notice must be 
given, she having continued to be 
the actual owner, although after the 
issuance of the delinquent certificates 
she gave a mortgage in the form of 
an absolute deed to another, which 
was recorded, whereby he became the 
apparent ‘record owner. Smith v. 
Craver, 89 Wash. 243, 154 P 156. 

77. Empire Securities Co. v. Mat- 
thews, 179 Cal. 239, 176 P 160. 

[a] Mortgagee need not be served 
with notice under a statute requiring 
service on the owner or agent of 
property, if named in the certificate, 
and the party occupying it. Mmpire 
Securities Co, v. Matthews, 179 Cal. 
239, 176 P 160. 

78. Hindle v. Warden, 50 Cal, A. 
356, 195 P 428. 

79. Hindle v. Warden, supra; Hen- 
nessy v. Hall, 14 Cal. A. 759, 113 P 350. 

80. O’Neil v. Brode, 40 Cal, A. 371, 
a Reap ee SN be 
See statutory provisions. 
Tilton v. Russek, 171 Cal. 731, 

860; Hindle v. Warden, 
Cal? A.71°356,.° 196 P4283; “Shea ‘vy 
Brode, 41 Cal. A, 405, 182 P 791; 
Hennessy v. Hall, 14 Cal. A, 759, 113 


P 350. 
Sanders v. Leavey, 38 Barb. 
GNI 0; 
84. Sanders v. Leavey, supra, 
85. Merchants’ Realty Co. v. St. 
Paul, 77 Minn. 343, 79 NW 1040; 
Flanagan v. St. Paul, 65 Minn. 347, 


68 NW 47. 

86. Merchants’ Realty Co. v. St. 
Paul. 77 Minn. 343, 79 NW 1040; 
Flanagan y. St. Paul, 65 Minn. 347, 


68 NW 47. 


Ind.—O’Brien v, Bradley, 28 Ind. A. 
487, 61 NE 942. 

Ky.—Metz v. Dayton, 91 SW 745, 
28 KyL 1053; Martin v. Slaughter, 50 
SW 27, 20 KyL 1743; Nevin v. Allen, 
26 SW 180, 15 Kyl 836; Bean v. 
Haffendorfer, 84 Ky. 685, 2 SW _ 556, 
3 SW". 138) 8° Ky 7393)" Barbee: *v. 
Fox, 79 Ky. 588, 

Minn.—Merchants’ Realty Co. v. 
St. Paul, 77 Minn. 343, 79 NW 1040; 
Flanagan v. St. Paul, 65 Minn, 347, 
68 NW 47; Bergen v. Anderson, 62 
Minn. 2382, 64 NW-. 561; Gaston v. 
Merriam, 33 Minn. 271, 22 NW 614. — 

Mo.—Spellman Land, etc, Co. v. 
Standard Inv. Co., 293 Mo. 120, 2388 
SW 418; Bryant v. Russell, 127 Mo. 
422, 30 SW 107; McKee v. Spiro, 107 
Mo. 452, 17 SW 1013. ) 

N. Y.—Nelson v. Bleckwenn, 137 N. 
Y. 565, 33 NE 338; Peo. v.s« Bleck- 
wenn, 126 N. Y. 310, 27 NE 376; 
Sanders v. Leavey, 38 Barb. 70; Pail- 
let v. Youngs, 6 N. Y. Super. 50; Ben- 
nett v. New York, 3 N. Y. Super. 485; 


Peo. v. Bleckwenn, 8 NYS 638; 
Doughty v. Hope, 3 Den. 249 [aff 
3. Den. 594<\(aft 1 N.Y. P7957) “Bows 
A. Cas. 209)]. 


Pa.—Gault’s App., 33 Pa. 94; Hess 
v. Potts, 32 Pa. 407; Philadelphia v. 
Lukens, 3 Phila. 338. 

Wash.—Loeb v. Asberry, 44 Wash. 
427, 87 P 510; Krutz v. Gardner, 25 
Wash, 396, 65 P 771. 

90. Union Sav. Bank, etc., Co. Vv. 
Jackson, 122 Miss. 557, 84 § 388. 

91. Gault’s App., 33 Pa. 94. 

92. Spellman Land, etc., Co. v. 

Standard Inv. Co., 293 Mo. 120, 238 
SW 418. 
93. Pittsburg v. Kennedy, 27 Pa. 
Co. 254; San Antonio v. Berry, 92 
Tex, 319, 48 SW 496 [mod (Civ. A.) 
46 SW 273]. 
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bills to the highest bidder where the sale in which 
the right is claimed was made to the city as pur- 
chaser.°* Where the statute provides that the lien 
of the assessment shall vest in the purchaser of 
the property and be divested only by a redemption 
of the property, such a redemption is essential be- 
fore the owner can have his title quieted as against 
a holder of an assessment sale deed which is invalid 
because of the invalidity of the statutory notice to 
redeem.°® 

[§ 3575] (2) Who May Redeem. Under particu- 
lar statutes, redemption may be had by a grantee 
of the owner,®® and if the grantee has an equitable 
title, his right to redeem is not affected by the in- 
validity of his deed.®? A purchaser under a contract 
of sale may redeem,®® and his right to redeem will 
not be affected by the fact that he was not made a 
party to the foreclosure suit.°® The right of re- 
demption extends to a mortgagee,! and to the owner 
of a subsequent lien, provided he was not made a 
party to the foreclosure of the prior lien.? 

[§ 3576] (3) Tender and Payment. An offer to 
redeem must follow the statutory requirements,*® a 
payment in improvement certificates being allowed 
where the statute permits the assessment to be paid 
in that way.* Where the owner is ready to make 
a sufficient tender, but through the fault or mistake 
of the officer is led to believe that he owes nothing, 
a subsequent deed to the purchaser conveys no 
title.® 

Person entitled to payment. Under particular 
statutes, tender must be made to the purchaser at 
the sale,* but where the statute provides for tender 
to any purchaser of a certificate of sale, it is held 
that a tender to be sufficient must be made to the 
assignee of the certificate of sale, if the owner of 
the land is chargeable with knowledge of the as- 
signment.” 


{a] . Under general law and char- 
ter.—Const. art 8 § 13, providing 
that the first legislature shall make 
provisions for the speedy sale of 
property for taxes due thereon, and 
allowing the owners to redeem within 
two years, applies only to land sold 
under the ‘proceeding therein required | 338]; 
by the legisiature to be provided, 5. 


43, 264 SW 771. 
4 Peo. 
126 N. Y.,310, 
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See cases infra notes 4, 6-9. 
v. Bleckwenn, 
654, 27 NE 378; Peo. v. Bleckwenn, 
27 NE 376 [aff 13 
NYS 487]; Nelson v. Bleckwenn, 19 15. 
NYS 993 [aff 137 N.Y. 565, 33 NE 
Peo. v. Bleckwenn, 8 NYS 6388. 
Ford Lumber Co. 


Amount. The owner must tender the amount 'due,® 
regardless of the extent of his interest.® 
city has issued improvement bonds bearing a cer- 
tain rate of interest to the amount of unpaid install- 
ments of the assessment, an owner who redeems by, 
payment of the entire assessment must add to the 
amount of the assessment the interest payable by 
the city under the bonds,!° but he is not obliged 
to pay interest at a rate greater than that named 
in the bond merely because the statute authorized 
the city to fix a larger rate! The purchaser must 
account to the redemptioner for the amount of the 
rents and profits actually received by him,’ even 
though they might have been greater by the exercise 
of greater diligence,’’ or, if he himself occupied 
the premises, for its fair rental value.'* 

[§ 3577] (4) Time of Payment and Laches. The 
redemptioner must exercise his right to redeem 
within the time prescribed by statute.> If he does, 
so, the purchaser’s title is defeated;1* if he does 
not do so, the purchaser’s title becomes absolute. 
A statute limiting the time for persons made par-+ 
ties to the foreclosure action has no application to 
persons not made parties’® and not chargeable with 
notice of the foreclosure suit.19 In some cases in 
order to prevent injustice redemption has been al, 
lowed after expiration of the statutory period,*® 
the delay being explained by the redemptioner’d 
ignorance of the sale, and it appearing that he was 
not guilty of laches in offering to redeem after he 
received notice thereof.2?. A statute providing thd 
time within which redemption from the improve- 
ment district tax sale must be made has no applica 
tion to a sale which is absolutely void.?? : 

[§ 3578] (5) Recovery of Money Paid for Re- 
demption from Illegal Sale. A property owner may 
not as a general rule recover money paid for re- 
demption of his property from an illegal sale,?* 


11. Veatch v. Moscow, supra. 

12. Krutz v. Gardner, 25 Wash. 
8965; 65 iP 7 F1. : 

13. Krutz v. Gardner, supra. 

14. Krutz v. Gardner, supra. 
O’Brien v. Bradley, 28 Ind. A. 
487, 61 NE 942; Merchants’ Realty) 
Co. v. St. Paul, 77 Minn. 343, 79 NW) 


136) IN. X- 
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Where a. 


and not to lands sold for delinquent 
municipal taxes by a municipality 
under charter authority. San An- 
tonio v. Berry, 92 Tex. 319, 48 SW 
496 [mod (Civ.'A.) 46 SW 273]. 

[b] Lien prior to statute.—The 
statute granting the right to redeem 
does not apply where the lien fore- 
closed existed before the statute was 
enacted. | eatechabe v. Kennedy, 27 
Pa. Co. 

94. ReikeRee v. Woolfolk, 117 
Ky. 708, 78 SW 910, 25 Kyl 1817. 

95. 4olkins v. Doolittle, 45 Cal. A. 
776, 188 P 601. 

96. Gault’s App., 83 Pa. 94, 

97. Spellman Land, etc., 
Standard Inv. Co:, 293 Mo, 
SW 418. 

98. Halsey v. Thrailkill, 
713, 141 SW 592 

99. Halsey v. ‘ 'Thrailkill, supra, 

1. O’Brien v. Bradley, 28 Ind, A. 
487, 61 NE 942; McKee v. Spiro, 107 


CO. as 
120, 238 


237 Mo. 


Mo. 452, 17 Sw 10138; Krutz v. Gard- 
ner, 25 *Wash. 396, 65 P 771. 
fal Junior mortgagee.—The pur- 


chaser of property at a foreclosure 
sale for street assessments in which 
a mortgagee was not joined as a 
party has a lien analogous to that 
of a senior mortgagee, from which 
such mortgagee can redeem as a 
junior mortgagee. Krutz v, Gardner, 
25° Wash. ..396,. 65 P 771. 

2. Springfield v. Ransdell, 305 Mo, 


32 Ida. 638, 186 P 709. 

6. Hess v. Potts, 32 Pa, 407. 

[a] Where the purchaser subse- 
quently deeds the land to another, 
and the deed is recorded, a tender 
to the purchaser is sufficient in the 
absence of a statute requiring a ten- 
der. to his grantee. Hess v. Potts, 
32 Pa. 407. 

7 Ambler vy, Glos, 237 Ill. 6387, 
640, 86 NE 11138. 

“In a case where the original pur- 
chaser has sold and assigned the 
certificate, and the party desiring to 
redeem knows that the original pur- 
chaser no longer owns the certificate, 
the word ‘purchaser,’ aS used in sec- 
tion 215, supra, must be regarded as 
meaning the assignee.’ Ambler v. 
Glos, supra. 

8. Metz v. Dayton, 91 SW 745, 28 
KyL 10538. 

Necessity of offer to redeem before 
eer eee invalid sale see supra 

oO 5 

9. Warden vy. Bittleson Law, etce., 
Agency, 41 Cal. A. 1, 181. P 834, 

[a] B codwner.—The amount to 
be paid for redemption is the same 
whether the person redeeming is the 
sole owner or a codOwner, having 
merely a part interest, Warden vy. 
Bittleson Law, ete., Agency, 41 Cal. 
Ate kel Pasa 

10. Veatch v. Moscow, 24 Ida. 461, 
134, P 551, 


v. Bartlett,| 1040; Krutz v. Gardner, 25. Wash, 
396, 65 P 771. 3 
16. Bryant v. Russell, 127 Mo. 


ba : Sw 107. 
a 
after sale.—A motion by a landowner 
to be allowed to redeem from a sale 
for benefits made after he has ten- 
dered the necessary amount to the 
sheriff, who has refused to accept! 
it and to allow him to redeem, should} 
be granted although made a few days 
after the sale, and before the term! 
of court at which the special execu- 
tion is made returnable. eens v. 
Russell, 127 Mo. 422, 30-SW 107. ’ 

17. Lantz v. Fishburn, LT Calsv Ag 
583, 120 P 1068. ‘ 

18. McKee v. Spiro, 107 Mo. 452,) 
17 SW 1013. i 

19. Hudgins v. Schultice, 118 Ark. 
139, 175 SW 526; Halsey v, Thrail-: 
kill, 237 Mo. 713, 141 SW 592 

20. Nevin v. Allen, 26 Sw 180, 15: 
KyL 836; Bean v. Haffendorfer, 84 Ky. 
685, 2 SW 556,3 SW. 138,8 Kyl 739, 

21. McNeil v. O’Brien, 204 Mass, 
594, 91 NE 1388. 

22. eee v. Williams, 172 Ark. 
979, 291 SW 8 

23. eek v. St. Paul, 49 Minn. 
189, 61 NW.817, 15 LRA 766; Shane 
v. St. Paul, 26 Minn. 543, "6 NW 
349; Wallace v. New York, 52 Hun 
587, 5 NYS 705; Pinchbeck v. New 
York, 12 Hun . Win) Dobe Fleetwood 
v. New York, 4 N. Y. Super. 475. 
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Offer to redeem a few days 


J 
| 
| 


and where the redemption payments were made to 
the city, they cannot be recovered back, even though 
they were made in reliance on the promise of the 
city attorney that the owner’s rights should be 
reserved in the absence of evidence of the attor- 
ney’s authority to make such promise.24 The pay- 
ments may be recovered, however, if made by the 
owner under coercion,” and his payment is not vol- 
untary where made to avoid losing title pending a 
suit to have the judgment for sale declared void,?® 
or where for the same purpose it is deposited in a 
bank to the credit of the city.?7 
-{§ 3579] 1. Conveyance to Purchaser—(1) In Gen- 
eral. A purchaser, after notifying the owner of 
his intention to apply for a deed-and giving him 
notice to redeem as required by statute,?> is en- 
titled, upon the owner’s failure to redeem within 
the statutory period,?® to a deed of the premises.*° 
[§ 3580] (2) Execution. The conveyance to the 
purchaser must be executed by the officer*t and in 
the form designated by statute.** A general statute 
declaring that all deeds of land by virtue of the 
city ordinances shall have the same operation and 
effect as a county treasurer’s deed does not re- 
quire that an assessment deed shall be executed 
as county treasurer’s deeds are executed.®* In such 
case, the provisions of the city charter as to exe- 
eution of assessment deeds govern.** Where the 
statute provides for execution of document by order 
of a certain board, an officer designated by a gen- 
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eral resolution of the board has authority to exe- 
cute assessment deeds.°> The officer designated must 
execute and deliver the deed on the expiration of the 
redemption period, although he may have resigned 
before that time and another person been ap- 

ointed.*¢ 

[§ 3581] (3) Form and Contents. The form of 
the deed must conform in all respects to the statu- 
tory requirements,*? the provisions of the general 
tax law governing where the assessment law so pro- 
vides.*& For example, when the statute so requires, 
the deed must recite the nature of the assessment 
and that the property was sold in payment of the 
same by authority of the ordinance,®? and an error 
in designating the unpaid assessments as unpaid gen- 
eral taxes invalidates the deed;*° but the deed need 
not follow the form set out in the statute unless 
the statute in terms requires it.44 A general re-. 
quirement that the deed shall recite ‘‘substantially 
the matters contained in the certificate’? does not, 
require a repetition in detail of the time when the. 


‘purchaser would be entitled to a deed,*? and a state- 


ment in the deed that the certificate contaims such 
a recital is sufficient ;*® nor need the recital as to 
publication of the notice of sale state whether the 
newspaper was a weekly or daily, or a weekly and 
daily.44 Where the deed by reason of a mistake 
does not conform to the certificate in the description 
of the property sold, the purchaser may be entitled. 
to have it reformed in equity to cover the property 


24. Fleetwood v. New York, 
supra. { 
[a] Reason for rule.—‘‘The sim- 
ple truth of the affair is this. The 
corporate authorities had sold these 
lots for assessments which they and 
the purchasers alleged to be valid in 
fact and in law. ‘The original own- 
ers were entitled to redeem, on pay- 
ing the bids with interest to the 
purchasers, through the street com- 
missioner. Those owners averred 
and insisted that the assessments 
were absolutely void, both in fact 
and in law, and that the sales and 
conveyances were equally void. Thus 
the parties were at issue, each claim- 
ing a right, and the plaintiffs fully 
apprised of the grounds of the op- 
posing claim. It became desirable 
for the one plaintiff to sell his lots, 
and for the other to mortgage his, 
and the assessment claims presented 
an obstacle to the accomplishment 
of their wishes. The plaintiffs, 
rather than to forego the opportu- 
nity of mortgaging and_ selling, 
chose to pay the assessments 
claimed; instead of abiding the re- 
sult of a litigation testing their 
validity. In our view, this clearly 
constituted a voluntary payment, 
which according to a well settled 
and valuable principle of law, can- 
not be recalled. ... Previous to his 
payment, the counsel of the corpora- 
tion promised that his rights under 
a petition to the comtnon council, 
should be reserved just as they then 
were; and both the corporation coun- 
sel, and the street commissioner said, 
or assented to the proposition, that 
_ the plaintiff could pay the assess- 
ment, and reserve his rights against 
the corporation. ‘These facts are not 
urged as showing anything like fraud 
or imposition, because the officers 
named made no application to Mr. 
Post to pay the money, and they did 
not urge or request its, payment, but 
it is claimed that they prove an 
‘agreement that the payment should 
not affect his rights. ... But giving 


to the proof the broadest scope 
claimed for it, we do not perceive 
how it can alter the case. The cor- 


poration counsel had nothing to do 
with the subject matter. He could 
mot receive the money or cancel the 


sale. As to the street commissioner, 
it was his duty by law to receive 
the redemption money, if tendered, 
for the benefit of the purchaser. He 
was a public officer, and the plaintiff 
was bound to know the extent of his 
authority. There is no proof that he 
was authorized to bind the corpora- 
tion by such agreement as is inferred 
from the evidence; and there is cer- 
tainly no such authority conferred 
upon him by law. If the plaintiff 
chose to redeem on the faith of such 
a promise, it gives him. no rights 
against the corporation of the city.” 
Fleetwood v. New York City, 4 N. Y. 
Super. 475, 480. 

25. Valentine v. St. Paul, 34 Minn. 
446, 26 NW 457. 

26. Keehn v. McGillicuddy, 19 
Ind. A. 427, 49 NE 609. 


27. Cavanagh y. Shaver, (Cal, A.) 
202 P 470. 

28. See supra §§ 3570-3573. 

29. See supra § 3577. 

30. See supra § 3565, 

31. Wright v. Leonard, 4 Gray 
(Mass.) 150. 

32. See infra § 3581. 

33. Street vy. Hughes, 20 Iowa 
131. 

34, Street v. Hughes, supra. 

85. O’Neil v. Brode, 40 Cal, A. 371, 
TSU re ON: 

[a] Reason for rule—‘“We think 
that the board had power to direct 


its president to make all deeds of 
the nature indicated in the resolution, 
as the act to be done was one which 
involved no discretion on the part 
of the board—was purely a minis- 
terial function which could not be 
avoided.” O’Neil v. Brode, 40 Cal. 
IAS RO Gls Bil Oy, SLO, One 


36. Peo. v. Taylor, 9 Hun (N. Y.) 
143, 
[a] Statutory requirements. — 


Where the collector of assessments 
for the Brooklyn park commissioners 
has sold lands pursuant to L, (1878) 
c 789, providing that “upon a sale 
being made the said collector shall 
give certificates of sale to purchasers, 
and shall execute and deliver con- 
veyances of the land so purchased, 
unless the same shall have been re- 
deemed,’ and has issued certificates 
of sale to a purchaser, he must exe- 
cute and deliver the conveyances 


thereof on the expiration of the re- 
demption period, although he may. 
have resigned before that time and 
another person been appointed. Peo. 
v. Taylor, 9 Hun (N, Y.) 143. 

37. Tilton vy. Russek, 171 Cal. 731, 
154 P 860. : , 

[a] Reason for rule.—‘‘Assess- , 
ments for street improvements, like 
tax proceedings, are in invitum, and 
where the statute preseribes the form 
of the instrument which is to divest 
the title of the owner, such form 
must be followed. A want of the re- 
citals required by law will make the 
deed void.” Tilton v. Russek, 171 
Cal. 731, :739, 154 P 860. 

38. .Voights v. Hart, 285 Mo. 102,. 
226 SW 248; Felker v. New What- 
com, 16 Wash. 178, 47 P 505. 

[a] Deed in name of territory.— 
Under L. (1883) p 153 § 13 (Charter 
of Whatcom), providing that pro- 
ceedings for the assessment and sale 
of property for street improvements 
should be. governed by the provisions 
of the code concerning the sale of 
real estate for delinquent taxes, a 
deed to property sold by the city 
for nonpayment of such an as- 
sessment was properly made in the 


name of the _ territory. Felker v. 
ee Whatcom, 16 Wash, 178, 47 P 
oO . 


39. See statutory provisions. 

40. Voights v. Hart, 285 Mo. 102, 
226 SW 248. 

41. Kirby v. Waterman, 17 S. D. 
314, 96 NW 129. 

[a] Necessity of seal.—Although 
a statutory form of a deed convey- 
ing land for the nonpayment of spe- 
cial assessments concludes: “In tes- 
timony whereof the city treasurer 

.. has hereunto set his hand and 
seal,” ete, and a statute provides 
that the deed shall be executed un- 
der the “hand” of the city treasurer, 
attested by the city auditor under 
the seal of the city, the omission of; 
the seal to the signature of the city 


‘treasurer constitutes no defect in 


the deed. Kirby v. Waterman, 17! 
S. D. 314, 96 NW 129. 

42. Tilton v. Russek, 171 Cal. 731, 
154 P 860. 

43. Tilton v. Russek, supra. 

44, Robinson-v. Levy, 217 Mo. 498,, 
117 SW 577, : 


876 [44 C.J.] 
sold as of the date of its issuance.*® 

[§ 3582] (4) Operation and Effect. The execu- 
tion of the foreclosure deed operates to divest the 
owner of his title,*® the title of the purchaser re- 
lating back to the time when the property was 
struck off to him.*7 A deed to a purchaser who has 
not complied with the statutory requirements as to 
notice*® does not operate as a transfer of title to 
him.*® 

As evidence. In the absence of statute a convey- 
ance to the purchaser upon a Sale to enforce a special 
assessment is not prima facie evidence of the regu- 
larity of the proceedings or sale,°® nor will a pro- 
vision giving that effect to a tax deed in the general 
tax law apply in the absence of a reference thereto 
in the particular assessment law under which the 
foreclosure is sought.®+ And it has been held that a 
statute, providing that ordinances and by-laws offi- 
cially certified as correct shall be prima facie evi- 
dence of the due adoption of such ordinances and 
by-laws, has no application to proof of the regularity 
of assessment sales so as to make a verified tran- 
seript of the proceedings prima facie evidence of 
their regularity,°? but where the statute expressly 
so provides, the deed is prima facie evidence of the 
truth of all matters recited therein,®*? and of the 
regularity of the proceedings.5+ By statute the deed 
may be conclusive evidence of the regularity of the 
proceedings curing errors therein,®® although a stat- 
ute providing that an assessment deed shall be con- 
elusive evidence of the regularity of the sale refers 
only to the auction and notice of sale, and does not 
dispense with proof of the redemption notice;°°® 
nor is it conclusive evidence of the authority to 
sell.57 Even where a statute provides that the as- 
sessment deed shall be a perfect title to the property, 
the purchaser must prove the regularity of the pro- 
ceedings from the beginning to the time of the 
sale, and that all the requirements of the statute 

45. Harris v. Evans, 196 Iowa 799, 
195 NW 178. 


{a] Deficiency in land conveyed.— 
Where a lot, assessed for improve- 


128, 62 P 401; 
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Dist. v. Escondido Seminary, 130 Cal. 

Clarke vy. Mead, 102 

Cal, 516, 36 P 862. 
Iowa.—McNamara 
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[§§ 3581-3584 


have been complied with.° The presumption of 


- regularity after lapse of thirty years applicable to 


many deeds has been held not to apply to assessment 
deeds.°® 

As estoppel.®° Since the land is sold as the prop- 
erty of another and not of the city, the city is not 
estopped by the deed and its recitals from denying 
the regularity of the proceedings.*! 

[§ 3583] m. Application of Proceeds. The pro- 
ceeds of a sale to enforce a special assessment must 
be applied to the payment of the assessment in 
the manner directed by the statute,®? interest being 
allowed from the date of the estimates under a stat- 
ute construed to have that effect,®? but not the cost 
of advertising the property on attempted sales, pend- 
ing appeals from the reassessment ordinance.*+ 
Where the proceeds include funds from the sale of 
property not subject to the assessment, they will be 
divided according to the proportionate value of the 
assessed land to the other property,® the value of 
the lands rather than their area being taken as 
the basis of the computation.°® A statute provid- 
ing that reassessment liens shall be enforced in the 
same manner as other assessments for improvements 
are collected, and that the proceeds of a resale shall 
be paid to the purchaser at the former sale, is 
invalid.®? 

[§ 3584] 10. Enforcement against Personal Prop- 
erty—a. In General. Unless expressly authorized 
by charter or statute, the collection of an assessment 
cannot be enforced against personal property,®® but 
it may be enforced against the undistributed pro- 
ceeds of the sale of the assessed real estate in the 
hands of trustees under a legal obligation to pay 
the assessment ;°® nor will a partial distribution of 
the proceeds among those entitled operate as a bar 
to the enforcement of the assessment against the 
balance.7° 
that personal property may be resorted to,’? and 

62. Brookbank vy. Jeffersonville, 41 
Ind. 406; State v. Hobe, 106 Wis. 411, 


82 NW 336 (the city treasurer holds 


v. Estes, 22] the proceeds in trust for the holder 


Under some statutes™ it has been held. 


ment of a street, and one hundred 
and fifty feet of which was assessed 
for improvement of another street, 
was sold at tax sale, and the certifi- 
cate of purchase recited that the 
whole lot was sold, but the tax deed 
conveyed only the one hundred and 
fifty feet, the certificate holder was 
entitled to have the deed reformed 
to convey the entire lot as of the date 
of the deed. Harris v. Evans, 196 
Iowa 799, 195 NW 178. 

46. Wright v. Jessup, 44 Wash. 
61887, P7980. 

47. Woward v. Brown, 197 Mo. 36, 
95 SW 191. 

[a] Title of purchaser’s grantee. 
—A deed, made by the purchaser be- 
tween the time of sale and the time 
when he received the deed, conveyed 
the title that he acquired by the sale. 
Howard v. Brown, 197 Mo. 386, 95 SW 


191 

48. See supra §§ 3570-3578. 

49. Anderson v. Citizens’ Sav., 
ete., Coy 1385" Cal?3i86; 197) Pali3: 

50. Thill v. Moulthorp, 181 Cal. 
732, 186 P 183; Haines v. Young, 132 
Cal. 512, 64 P 1079; Phelan v...San 
Francisco, 120 Cal. 1, 52 P 38; Buck- 
nall v. Story, 36 Cal. 67; Stebbins v. 
Kay, 128" Ney: 315" 25 NES 2078 (rev. 
51 Hun 589, 4 NYS 566]; Hilton v. 
Bender, 69 N. Y. 75; Bays v. Trulson, 
25-Or: 109,35) P 262 

51. Thill v. Moulthorp, 181 Cal. 


732, 186 P 133. 
208 Ala. 149, 


52. Elba v. Cooper, 
93 S 853. 
53. Cal.—Escondido High School 


Iowa 246. 

Nebr.—Wales vy, Warren, 66 Nebr. 
455, 92 NW 590. 

N. Y.—WNichols v. Voorhis, 9 Hun 
171 [app dism 74 N. Y. 28]. 

Ss. D.—Kirby v. Waterman, 17 S. 
D, 314, 96 NW 129. 

54. Chapman y. Jocelyn, 182 Cal. 
294, 187 P 962; Empire Securities Co. 
v. Matthews, 179 Cat. 239, 176 P 160; 
Colkins v. Doolittle, 45 Cal. A. 776, 
188 P 601; Hintrager v. Kiene, 62 
Iowa 605, 15 NW 568, 17 NW 910. 

[a] Omission of levy from rec- 
ords.—In an action to quiet title 
under a tax deed, made pursuant to 
a sale for a special city tax for a 
sidewalk, the presumption created by 
the tax deed that the tax was duly 
levied is rebutted by the fact that 
the legally appointed records of the 
city council, covering the period, and 
unmutilated, show a record of action 
by the council in reference to that 
sidewalk, but none of a levy of a tax. 
Hintrager v. Kiene, 62 Iowa 605, 15 
NW 568, 17 NW 910, 

55. Tonawanda v. Price, 171 N. Y. 
415, 64 NE 191, 

56. Doughty v.. Hope, 3 Den. 249 

Yo't9, How. 


[aff 3 Den. 594 (aff 1 N. 
A. Cas. 209)]. 

57.. Striker v. Kelly, 7 Hill (N. Y.) 
9 [rev on other grounds 2 Den. 323]. 

58. Harkness v, District of Colum- 
bia, 8° Di Cy ats 

59. Hilton v. Bender, 69 N. Y. 75. 

60. Estoppel by deed generally 
see Estoppel §§ 25-109. 

61. Roby v. Chicago, 64 Ill, 447. 


of the special assessment certificate). 
63. Brookbank vy. Jeffersonville, 41 
Ind, 406 (the entry of judgment for 
the amount of the assessment and 
interest up to the time of entry, and 
the allowance of interest on the 
judgment from that time on, was not 
authorized by statute). 
‘ 64 Elliott v. Portland, 87 Or. 47, 
169 P 504. 
65. Pfaffinger v. Kremer, 115 Ky. 
498, 74 SW 238, 24 KyL 2368. 


66. Pfaflinger v. Kremer, supra. 

67. .Gaston v. Portland, 48 Or, 82, 
84 P 1040. 

68. Illinois Cent. R. Co. v. Peo., 


170 Ill. 244, 48 NH 215; Mix v. Ross, 
57 Ill. 121; Buell v. Ball, 20 Iowa 282; 
Lincoln: v; Lincoln’ St; -R. Co. 6% 
Nebr. 469, 93 NW 766; McCrowell v. 
Bristol, 89 Va. 652, 16 SE 867, 20 
LRA 653; Green v. Ward, 82 Va. 324. 


Wie: Gould v. Baltimore, 59 Md. 
70. Gould y. Baltimore, supra, 
71. See statutory provisions. 

72. Ind.—Hazzard v. Heacock, 39 

Ind. 172. 


Kan.—Atchison, ete, R: Co. v. 
Mead dea SE 5 Kan. A, 108, 48 P 877, 51 


Md.—Baltimore v. Howard, 6 Harr. 
& J, 383. 

N. J.—Martin v. Carron, 26 N. J. L. 
228 [rev on other grounds 26 N. J. 
L. 594, 69 AmD 584]. 

N. Y.—Bennett v. Buffalo, 17 N. Y. 
383; Manice v. New York, 8 N: Y. 120: 
Stebbins v. Kay, 51 Hun 589, 4 NYS 


566 [rev on other grounds 123 N. Y.. 
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ea 


§§ 3584-3586] 


MUNICIPAL CORPORATIONS 877 


[44 C.J.] 
Thereof—a, In General. In the absence of statute 
to the contrary, the levy of an assessment to pay the 
cost of public improvements imposes no personal lia- 
bility upon the owner of land assessed,®® and there 
are cases holding that the legislature is without 
power to make a special assessment a personal lia- 
bility,** even though the constitution in express 
terms grants power to the legislature to authorize 
local improvements in cities ‘‘by special taxation 
of contiguous property or otherwise,’’®? on the 
ground that such power would, in violation of the 
principle upon which special assessments are upheld, 
permit the enforcement of assessments against prop- 
erty not specially benefited by the improvement,*? 
and would, in case the assessment should exceed the 
value of the property against which it was levied, 
operate as a taking of property for a public pur-. 
pose without compensation.®* In other jurisdictions 
the legislature has constitutional power to enact 
‘such legislation,®> but it is held that the intention 


under other statutes’* that it must first be resorted 
to before enforcement against the real estate can 
be had.** Enforcement of the assessment eeuiest 
personalty must follow strictly the procedure pre 
seribed by statute.7> The statute generally requires 
a personal demand on the owner before a levy of 
the warrant under the assessment is made,’® and 
that the record should state either in the warrant 
or in the schedule forming a part of the warrant 
the date of confirmation of the assessment, the 
names of the persons assessed and that they “have 
not paid the assessment, a description of the prem- 
ises, and the amount of the assessment.”7 

[6 3085] b. Railroad Companies.7® When the 
property assessed is that of a railroad company and 
essential to the operation of the road, it will not be 
ordered sold to satisfy the lien, but the court will 
award a personal judgment to be collected as an 
ordinary judgment at law.*9 

[§ 3586] 11. Personal Liability and Enforcement 


31, 25 NE 207]; Gilbert v. Have-);C. 551, 103 SE 138. 82. Virginia v. Hall, 96 Ill. 278. 
meyer, 4 N. Y. Super. 506; Wetmore Pa.—Franklin v, Hancock, 204 Pa. 83. Taylor v. Palmer, 31 Cal. 240. 
v. Campbell, 4 N. Y. Super. 341;/110, 53 A 644; Scott Tp. v. Davis, 84 Ill.—Virginia v. Hall, 96 Ill. 
Doughty v. Hope, 3 Den. 249 [aff 3]77 Pa. Super. 352. See Pittsburg v. | 278. 

Den. 594 (aff 1 N. Y. 79, How. A, Cas. | Myth, 201 Pa. 341, 50 A 769 (judg- Miss.—Macon v. Patty, 57 Miss. 
209)}; McCullough y. Brooklyn, 23] ment for defendants in a personal] 378, 34 AmR 451. 

Wend. 458; Gouverneur v. New York,|] action against them on the ground Mo.—Carlin v. Cavender, 56 Mo. 


2 Paige 434. 

73. See statutory provisions. 

74. Tompkins v. Johnson, 75 Mich. 
181, 42 NW 800 (holding, under the 
statute, that the possibility of per- 
sonalty belonging to the landowner, 
not merely on the land but anywhere 
in the city, must be exhausted before 
resort can be had to the realty). 


75. Doughty v. Hope, 3 Den. (N. 
Y.) 249. 

Sin Manice v. New York, 8 N. Y. 
1 

77. Gilbert v. Havemeyer, 4 N. Y. 
Super. 506. 


78. Liability of property to as- 
sessment see supra §§ 2888-2900. 

79. New Haven v. Fair Haven, 
etc., R. Co., 38 Conn. 422, 9 AmR 399; 
Georgia R., etc., Co. v. Atlanta, 144 
Ga. 722, 87 SE 1058; Pittsburgh, etc., 
R. Co. v. Taber, (Ind.) 77 NE 741; 
Pittsburgh, etc., 
Ind. 525, 63 NE 454; Pittsburgh, etc., 
R. Co. v. Hays, 17 Ind. A. 261, 44 NE 
375, 45 NE 675, 46 NE 597; Lake 
Erie, etc., R. Co. v. Bowker, 9 Ind. 
A. 428, 36 NE 864. 

80. Cal.—Page v. W. W. Chase 
Co., 145 Cal. 578, 79 P 278; Gadd v. 
McGuire, 69 Cal. A. 347, 281 P 754. 

Fla.—Marshall v. Cc S&S. Young 
Constr. Co., 113 S 565. 

Ill.—Chicago v. Marsh, 251 Ill. 298, 
96 NE 250. 

Ind.—Leeds vy. Defrees, 157 Ind. 
392, 61 NE 930. 

Ky.—Cave Hill Cemetery Co. v. 
Gosnell, 156 Ky. 599, 161 SW 980; 
Mt. Sterling v. Montgomery County, 
152 Ky. 6387, 153 SW 952, 44 LRANS 
57; Owensboro v. Hope, 110 SW 272, 
383 KyL 426; Barker v. Southern 
Constr. Co., 47 SW 608, 20 KyL 796; 


Southgate v. Regenthal, 7 KyL 594, 
609, 13 Ky. Op. 921. ; : 
La.—DeRidder v. Lewis, 139 La. 


903, 72 S 447; Moody v. Chadwick, 
52 La. Ann. 1888, 28 S 361. 

Mich.—Beecher v. Detroit, 92 Mich. 
268, 52 NW 731. 

Miss.—Grenada v. Grenada County, 
115 Miss. 831, 76 S 682. 

Mo.—Smith v. Kiene, 231 Mo. 215, 
182 SW 1052; Heman Constr. Co. v. 
Wabash R. Co., 206 Mo. 172, 104 SW 
67, 121 AmSR 649, 12 LRANS 112, 
12’ AnnCas 630; Heman Constr, Co. 
v. Loevy, 179 Mo. 455, 78 SW 613. 

Nebr.—Omaha. v. State, 69 Nebr. 
29, 94 NW 979. 

N. J.—Adams v. South Orange, 80 
IN. dg. 543,- 85° A351, 

N. Y.—Harway Impr. Co. v. Par- 
aia 220 App. Div. 595, 222 NYS 


N. C.—Morganton v. Avery,:179 N. 


R. Co, v. Fish, 158 


that no proof of their ownership of 
the land had been offered). 

Tex.—Dallas v, Atkins, (Civ. A.) 
“ae 593 [aff 110 Tex. 627, 223 SW 

Va.—Green v. Ward, 82 Va. 324. 

Wash.—Clizer v. Krauss, 57 Wash. 
26, 106 P 145. 

[a] Personal judgment cannot be 
rendered against property owners for 
the cost of a street improvement. 
Ormsby v. London, 220 Ky. 148, 294 
SW 1025. 

81. 
610, 27 P 4385; Randolph v. Bayue, 
44 Cal. 366; Gaffney v. Gough, 36 
Cal. 104; Beaudry v. Valdez, 32 Cal. 
269; Taylor v. Palmer, 31 Cal. -240 
Eater Emery v. Bradford, 29 Cal. 
75]. 
Il1.—Hoover v. Peo., 171 Ill. 182, 49 
NE 367; Illinois Cent. R. Co. v. Peo., 
161 Ill. 244, 43 NE 1107; Dempster 
Vv. Peo,, 158 ) U1; 36,41. NB: 1022; 
or v. Tolomo, 96 Ill, 255, 36’ AmR 
14 


Ky.—Owensboro v. Hope, 110 SW 
272, 33 KyL. 426; Jackson v. Mc- 
Hargue, 139 Ky. 739, 106 SW 871, 32 
Kyl 564; Woodward v. Collett, 48 
Sw 164, 20 KyL 1066; Meyer v. 
Covington, 103 Ky. 546, "45 SW 769, 
20 KyL = 239; Broadway Baptist 
Church v., McAtee, 8 Bush 508, 8 
AmR 480. 

Mo.—Heman Constr. Co. v. Wabash 
R. Co., 206 Mo. 172, 104 SW 67, 121 
AmSR 649, 12 LRANS 112, 12 Ann 
Cas 630; Pleasant Hill v. Dasher, 120 
Mo, 675, 25 SW 566; Clinton v. Henry 
County, 115 Mo. 557, 22 SW 494, 37 
AmSR 415; Keith v. Bingham,. 100 
Mo. 300, 13 SW 683; Higgins v. Aus- 
muss, 77 Mo. 351; Louisiana v. Mil- 
ler, 66 Mo, 467; ‘Strassheim y. Jer- 
man, 56 Mo. 104; St. Louis v. Allen, 
538 Mo. 44; Neenan v. Smith, 50 Mo. 
525; St. Louis v. DeNoue, 44 Mo. 
136; Carondelet v. Picot, 38 Mo. 125; 
Houstonia vy. Grubbs, 80. Mo. A, 433. 

N. C.—Raleigh v. Peace, 110" NAG, 
32, 14 SBE 521, 17 LRA 330. 

Si D.—Brooking's v, Natwick, 22 
S. D) 322,.117 NW 376, 133 AmSR 
927, 18 LRANS 1259;-17 AnnCas 1254. 

Va.—Asberry Vi Roanoke, 91 Va. 
562, 22 SE 360, 42 LRA 636. 

See McComb v. Bell, 2 Minn, 295 
(holding a statute permitting differ- 
ent remedies against different per- 
sons for the collection of the same 
tax unconstitutional); Seattle v. Yes- 
ler, 1 Wash. T. 571 ‘(holding that a 
city cannot, under the Organic Act 
of Congress relating to Washington 
Territory, make an assessment a per- 
sonal charge against the owner). 


Cal.—Manning v. Den, 90 Cal.: 


286, 
N. C.—Raleigh v. FieACe. 110 Nga@s 
32, 14 SE 521, 17 LRA 33 
5, D.—Brodkings Vv. Natwick, 22 
S22 Dz )322,). 1175 NW 2376,. 133 ‘AmSR 
927, 18 LRANS 1259, 17 AnnCas 1254. 
85. U. S.—Davidson v. New Or-. 
leans, 96 U. S. 97,.24 Li. ed. 616. 
Conn.—New Haven v. Fair Haven, 


ee R. Co., 38 Conn. 422, 9 AmR 
Ind.—Pittsburgh, ete. R. Co. v: 


Fish, 158 Ind. 525, 63 NE 454; Leeds 
v. Defrees, 157 Ind. 392, 61 NE 930; 
Wayne County Sav. Bank y. Gas City- 
Land Co., 156 Ind. 662, 59 NH 1048; 
Hazzard v. Heacock, 39 Ind. 172; Ed- 
ward C. Jones Co. Vv. Perry, 26 Ind. 
A; 554, -57 .NB 583; Pittsburgh, etc., 
Re Co. -v.: Hays; 17 Ind. A. 261, 44 
NE 375, 45 NE 675, 46 NE 597; Lake 
Erie, etc., R. Co. v. Boker, 9 Ind. A. 
428, 36 NE 864. 

Towa. —Tuttle v. Polk, 84 Iowa 12, 
50 NW 38; Muscatine v. Chicago, ete., 
RizkCorw 79 Iowa 645, 44 NW 909; 
Kendig v. Knight, 60 lowa 29, 14 NW. 
co Burlington v. Quick, 47 Iowa 

Kan.—Atchison, ete, R. Co. v. 
Peterson, .51..P. 290 [aft bUsISamaaea 
1038, 48 Pp 877]. 

Ky.—Broadway Baptist Church v. 
McAtee, 8 Bush 508, 8 AmR 480. 

Md.—Dashiell v. Baltimore, 45 Md. 
615; Clemens v. Baltimore, 16 Md. 
208; Eschbach vy, Pitts, 6 Md, 71; 
Baltimore v. Howard, 6 Harr, & J: 

Mass.—Lowell v. Wyman, 12 Cush. 
aasi Lowell v. Wentworth, 6 Cush. 


Nebri— Lincoln v. Lincoln St. R. 
Co., 67 Nebr. 469, 93 NW 766. 

N. J.—Martin v. Carron, 26 N, J. 
L, 228 [rev on other grounds 26 N. J. 
L. 594, 69 AmD 584]; Schumm v. Sey- 
mour, 24 N. J. Eq. 143. 

N. Y.—Peo. v. Nearing, 27 N. Y. 
308; Bennett v. Buffalo, 17 N. Y. 383; 
Manice .v. New York, 8 N. Y. 120; 
Rochester v. Rochester R. Co., 109 
App. Div. 638, 96 NYS 152 [mod on 
other grounds 187 N. Y. 216, 79 NE 
1010]; Matter of Elsner, 86 App. Div. 
207, 88 NYS 670; Ithaca v. Babcock, 
72 App. Div. 260, 76 NYS 49; Lake 
Shore, etc., R. Co. v. Dunkirk, 65 
Hun 494, 20 NYS. 596 [aff 1438 N. Y. 
659 mem, 660 mem, 39 NE 21 mem];) 
Butts v. Rochester, 1. Hun 598, 4 
Thomps. & C. 89; Litchfield v. Mc- 
Comber, 42 Barb. 288; DePeyster v. 
Murphy, 39 N. Y. Super, 255 [rev cn 
other grounds 66 N. Y. 622 mem]; 
Gilbert v. Havemeyer, 4 N. Y. Super.. 
506; Doughty v. Hope, 8 Den. 249 


878 [44.C.5.] 


of the legislature to authorize the imposition of a 
personal liability must be clearly expressed.*® 
der statutes enacted in exercise of such power,*’ 
as, for example, under statutes providing for the 
assumption of a personal liability to pay the assess- 
ment as a condition precedent to the owner’s right to 
pay in installments,** or under statutes construed 
to restrict the personal liability to the deficit after 
applying the-proceeds of the sale of the lot,®® a per- 
sonal lability on the part of the owner to pay the 
assessment exists,®? independently of whether or not 
he was a party to the improvement contract,®! or 
whether or not the city had knowledge of the facts 
upon which the owner’s personal liability under the 
Such a statute is not retro- 
active in the absence of a legislative intent clearly 
expressed to make it so.9° It is generally held that, 
where the only statutory remedy provided is a pro- 
ceeding in rem, an assessment cannot be recovered 


statute was based.% 


[aff 3 Den. 594 (aff 1 N. Y. 79, How. 


A. Cas, 209)]; Sharpe v. Speir, 4 
Hill 76; Gouverneur v. New York, 2 
Paige 434, 


Oh.—Gest v. Cincinnati, 26 Oh. St. 
275; Toledo v. Barnes, 8 Oh. Cir. Ct. 
684, 4 Oh. Cir. Dec. 195. 

Pa,— Franklin v. Hancock, 204 Pa. 
110, 53 A 644; In re Centre St., 1/5 
Pa, 247, 8 A 56; McDowell v. John- 
son, 48 Pa. 483; Pittsburg v. Biggert, 
23 Pa., Super. 540; Franklin v. Han- 
eock, 18 Pa. Super. 398 [aff 204 Pa. 
110, 53 A 644]; Chester v. Scott, 8 
Del. Co.1538; Scranton v. Smith, 6 
LackLegN 185, 

Tex.—Storrie v. Cortes, 90 Tex. 283, 
38 SW 154; 35 LRA 666; Lovenberg 
v. Galveston, 17 Tex. Civ. A. 162, 
42 SW 1024. 

W. Va-~—-Werninger v. Stephenson, 


82 W.Va) 267, 96 SH /085e St: 

Marys v. Locke, 73 W. Va. 30,-80 

SE 841. . 
86, iy ineinia v. Hall, 96 Til. 


278; Mix v. Ross, 57 Ill. 121. 
Iowa.—Buell v. Ball, 20 Iowa 282. 
Ky.—Langan v. Bitzer, 82 SW 280, 
26 KyL 579. 
- La:—Moody v. -Chadwick, 52 La. 
Ann, 1888, 28 S 361; Barber Asphalt 
Palv..@o. v. Watt, 51 ‘La. Ann, 1345, 26 


Ss 70. 

Het Wor, v. Baltimore, 49 Md. 
4 

‘Mass.—West Roxbury v. Minot, 114 
Mass. 546; Roxbury v. Nickerson, 114 
Mass. 544: 


Mo.—Heman Constr. Co. vy. Loevy, 


179 Mo. 455, 78 SW 613. 
-Nebr.—Omaha vy. State, 69 Nebr. 
29, 94 NW 979. 

Oh.—Wilson v, Hall, 6 Oh. Cir. Ct. 


570, 3 Oh. Cir. Dec. 589. 

Or.—Ivanhoe v, Enterprise, 29 Or. 
245.945) P7711, 85 LRA 58. 
Pa.—McKeesport v. Fidler, 147 Pa. 
‘532, 23 A 799; White v. Ballantine, 
96 Pa. 186; In re Harriott Ave., 24 
Pa. Super. 597. 

Tex.—Galveston v. Heard, 54 Tex. 
420. 

Va.—McCrowell v. Bristol, 89 Va. 
652, 16 SE 867, 20 LRA 653; Green 
v. Ward, 82 Va. 324. 

Wash,—Seattle vy. Yesler, 1 Wash. 
J te ATE 

87. See statutory provisions. 

88. Windfall City v. Somerville, 
181 Ind. 463, 104 NE 859, AnnCas 
1916D 661; Wayne County Sav. Bank 
v. Gas City Land Co., 156 Ind. 662, 
59 NE 1048; Edward C. Jones Co, v. 
Perry, 26 Ind. A. 554, 57 NE 583. 

{a] Form of statute.—(1) Under 
Burns Rev. St. (1894) § 4294, enact- 
ing that if the owner of any lot or 
parcel of ground against which an 
assessment exceeding fifty dollars 
for street improvement has been 
made, within two weeks after the 
making of such assessment, agrees in 
writing, to be filed with the clerk 


‘become due. 


MUNICIPAL CORPORATIONS 


Un- 


municipality.®® 


sonal action,” 


ute or charter.’ 


of the city or town, in consideration 
of the right to pay his assessments 
in installments, that he will not ob- 
ject to the assessments because of 
illegality or irregularity, and will 
pay them, with interest thereon, he 
shall have the benefit of paying his 
assessments in ten annual install- 
ments, one who executes the waiver 
and agreement provided for therein 
becomes personally liable on the in- 
stallments of his assessment as they 
Edward C. Jones Co. 
v. Perry, 26 Ind. A. 554, 57 NE 588. 
(2) Under Burns Rev, St. (1894) §§ 
4288-4294, authorizing cities to issue 
street improvement bonds, and pro- 
viding that the property owners may 
pay their assessments in installments 


‘on the execution of a written agree- 


ment that all irregularities and ille- 
galities in the making of the assess- 
ments were waived, and a promise to 
pay all assessments against their 
property, the holders of such bonds 
were entitled to a personal judgment 
against: property owners, having exe- 
cuted the agreement, for the amount 
of their assessments remaining un- 
paid after the sale of the property 
on the foreclosure of the liens for 
the work. Wayne County Sav. Bank 
v. Gas City-Land Co., 156 Ind. 662, 
59 NE 1048. 

89. See Gubbins v. Harrington, 48 
Ind. A. 488, 96 NE 31 (holding that 
a suit for personal judgment abates 
upon failure to give the landowner 
fifteen days’ notice of delinquency 
as required by statute), 

90. JIowa.—Farwell v. Des Moines 
Brick Mfg. Co., 97 lowa 286, 66 NW 
176, 35 LRA 63; Muscatine v. Chicago, 
etc., R. Co., 79 Iowa 645, 44 NW 909. 

N, Y.—Matter of Elsner, 86 App. 
Div. 207, 88 NYS 670; Ithaca v. Bab- 
cock, 72 App. Div. 260, 76 NYS 49; 
Butts v. Rochester, 1° Hun 6598, 4 
Thomps. & C. 89; Hone vy. Lockman, 
4 Redf. Surr. 61. 


cane .—Corry v. Gaynor, 21 Oh. St. 
pane tae v. Hancock, 204 Pa, 

110, 53 A 64 

; tes: -cBientaville v. Mayes, (Civ. 

A:) 271 SW 162; Bubank v. Ft. 

Worth, (Civ. A.) 173 SW 10038; Lov- 


enberg v. Galveston, 17 Tex. Civ. A. 
162, 42 SW 1024. 

“W. Va.—St. Marys v. Locke, 73 
W. Va. '30, 80 SE 841, 

91. Massie v. Fort Worth, (Tex. 


Civ, A.) 262 SW 837. 


92. Massie v. Fort Worth, supra. 

93. Philadelphia vy. De Haven, 41 
Pa. Super. 265; Barnesboro Borough 
v. Speice, 40 Pa. Super. 609. 


[a] Assessment “hereafter” en- 
forced.—A statute in terms provid- 
ing that “hereafter” an assessment 


may be enforced by a personal ac- 
tion against the owner is not retro- 
active. Barnesboro Borough Vv. 


Action by city.°® 
garded as having power to create a personal lia- 
bility, it may authorize the city to maintain a per- 
the question whether such authority 
has been given depending on the terms of the stat- 


‘bury v. Nickerson, 


| [§ 3586 | 


\ 


by a personal action,®°* even where the statute di- 
rects an assessment on the owners of lands bene- 
fited, the form of words being used to describe and 
identify the lands assessed. 
however, have held that the lien created by city 
statute is merely a security for a debt, and does 
not take away the remedy at law for the recovery 
of the debt,®* especially where the only remedy at 
first available was the action at law, and the statute 
giving the lien was enacted subsequently.®’ 
payment of local assessments may ‘not be enforced 
by the imposition of fines and penalties by the 


Some authorities, 


The 


In case the legislature is re- 


Speice, 40 Pa. Super. 609. 

94. Decatur v. Southern R,. Co., 
187 Ala. 364, 65 S 536; West Rox- 
bury v. Minot, 114 Mass. 546; Rox- 
114 Mass. 544; 
Carondelet v. Picot, 38 Mo. 125; Gran- 
ite Bituminous Pay. Co. v. Parkview 
Realty, etc., .Co., 168.Mo, A. 468, 151 
Sw 479; Franklin v. Hancock, 204 
Pa, 110, 53 A 644 [aff 18 Pa. Super. 
398]; White v. Ballantine, 96 Pa. 
196; Uniontown Borough v. Hogsett, 
24 Pa. Dist. 690; Crafton Borough 
v. Richards, 17 Pa. Dist. 835. 

95. Adams v. South Orange, 80 
Nis J. Eq. 543,85 A 351. 


96. New Haven v. Fair Haven, 
iy R. :Co., 138 Conn, 422; -9 AmR 
97. Lowell. v. Wyman, 12 Cush. 


(Mass.) 2738, 276. 

“Another point made by the de- 
fendant was, that the city had no. 
right of action to recover such -as- 
sessment, but that the only remedy 
was by the enforcement of a lien on 
the estate; but the court think the 
position untenable. This lien is 
given by an act to amend the char- 
ter of Lowell. St. 1845, c. 208, § I. 
But this remedy was merely cumu- 
lative. The original charter, St. 
1886, ec. 128, § 9, provided for the 
construction of sidewalks, in front 
of buildings, ‘at the expense of the 
owners thereof.’ No specific remedy 
being given, the remedy must be 
sought in the common law, which 
was, of course, by action. The rem- 
edy given by the subsequent stat- 
ute, was additional, and for greater 
security, and did not supersede the 
remedy by action.” Lowell v. Wy- 
man, supra. 

98. Gridley v. Bloomington, 88 Tl. 
554, 80 AmR 566, 

99. Remedies in actions by city 
see infra § 3588, 

1. See supra note 85. 

2. Ithaca v. Babcock, 72 App. Div. 
260, 76 NYS 49; Franklin v. Hancock, 
204 Pa. 110, 53 A 644 {aff 18 ‘Pa. 


Super. 398]. 

3.° Cincinnati v. U. S. Bank, 14 
Oh. 605; Cincinnati v. Gwynne, 10 
Oh, 192. 

[a] Power to impose penalties.— 


An ordinance of Cincinnati, requir- 


ing the mayor to enforce the collec-. 


tion of a special tax by suit in the 
nature of an action of debt, is not vio- 
lative of the city charter, conferring 
on the council the power to impose 
penalties on all persons offending 
against the ordinances of the city, 
and conferring on the mayor original 
jurisdiction of all cases for the vio- 
lation of ordinances, on the ground 
that the mayor as a judicial officer 


has no jurisdiction except in cases 


of a criminal nature. Cincinnati v. 
U. S. Bank, 14 Oh. 605; 
iv. Gwynne, 10 Oh. 192. 


For later cases, developments and changes.in the law see cumulative Annotations, same,title, page and note number... 


Cincinnati 


"as 


ee aaa 


§§ 3586-3588] 


Under agreement. A property owner who agrees 
with one having a contract with the city for the im- 
provement of a street to pay his share of the cost of 


such improvement will be held personally liable to. 


the contractor.* 

[§ 3587] b. Persons Liable.© As a general rule 
personal liability is imposed only upon the owner 
of the premises, and, under some statutes, only 
upon the person who is the owner at the time the 
order for the improvement is made and the work 
done.?' Under these statutes, personal liability at- 
taches only where the assessment is laid against him 
by name,® and the allegations in the petition in the 
enforcement proceedings name him as owner.? If 
some one other than the owner is named in the 
petition as owner, the erroneous use of his name does 
not subject him to liability.1° 

Trustees. Where property is held in trust, the 
trustee is personally liable in some states;™ in others 
the ‘beneficiary.!? 

Married persons. A married woman is subject to 
personal liability for improvement of her separate 
estate,'* including homestead;** but a husband is 
not liable personally for assessments against lands 
of his wife.1® 

Lessees. A personal judgment cannot be rendered 
against a lessee of the premises,'® even though the 
lease provides for the payment by the lessee of all 


-assessments upon the property,’? or contains an 


option to purchase the property in fee,1® but a 
perpetual lessee with privilege of purchase is an 
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owner and personally liable.19 

Reversioners. <A reversioner is not personally lia- 
ble as owner for an assessment,”° especially where 
his reversion has many years to run.?? 

Purchasers. A personal judgment cannot be re- 
covered against the grantee of real estate for as- 
sessments made prior to his acquiring title,?? but 
a purchaser of the land between an assessment and 
a reassessment is personally liable for the reassess- 
ment,’* and one who purchases land, after the peti- 
tion for an improvement has been made and acted 
upon but before the improvement has been completed 
or the warrant issued, is personally liable.?* 

[§ 3588] c. Actions—(1) In General. In jurisdic- 
tions where a personal liability exists, the remedy 
for its enforcement. is generally assumpsit®> or 
debt.22 Where a city is authorized by statute to 
hold the landowner personally liable,?? it may bring 
assumpsit,?> unless the statutory conditions for the 
bringing of such action have not been complied 
with.?® Direct proceedings to enforce personal lia- 
bility for assessments must conform to the statutes 
under which they are brought,?° as, for example, 
in the matter of filing a specification of claim,*+ 
or the taking of an appeal.®? 

Cumulative remedies. Where the city’s right to 
bring a personal action is cumulative, it is not lost 
by the fact that another remedy is also resorted to,?* 
but otherwise it would seem that a resort to a rem- 
edy against the land will extinguish the personal 
lability.*4 


4. Hable v. Owens, (Tex. Civ. A.) ] (Oh.) 67. Philadelphia v. DeArmond, 63. Pa. 
287 SW 155; Burton v. Laing, (Tex. 19. Clements v. Norwood, 1 OhS&| Super. 436; Pittsburg v. Fay, 8 Pa. 
Civ. A.) 36 SW 298. CP 193, 2 OhNP 274, 32 CincLBul] Super. 269, 43 WklyNC 78; Scranton 

5. Personal judgment against: 201, v. Smith, 6 LackLegN (Pa) 185. 
Municipality see supra § 3458. 20. Newark v. Edwards, 34 N. J. 29. Scranton v. Sturges, 202 ae 
Railroads see supra § 3585. Li, 5238. 182, 51 A 764 

6 Des Moines v. Casady, 21 21. Newark y. Edwards, supra. [a] Unregistered assessment, — 


Iowa 570; Wolff v. Baltimore, 49 Md. 22. 


Des Moines v. Casady, 21 Iowa 


Assumpsit will not lie on an unregis- 


446; Dashiell v. Baltimore, 45 Md.|570; McDowell v. Johnson, 48 Pa.| tered assessment-for street paving, 

615; Pittsburg v. Eyth, 201 Pa. 341, | 483. an action at law being authorized by 

50 A 769. 23. Butler v. Toledo, 5 Oh. St.| the act of May 23; 1889, only ona 
7. Martin v. Carron, 26 N. J. L. | 225 lien filed. Scranton v. Sturges, 202 

228 [rev on other grounds 26 N. J. L. 24. Wolff v. Baltimore, 49 Md.| Pa. 182, 51 A 764. 

594, 69 AmD 584]; Gilbert v. Have-| 446. 30. See cases infra this. note, 

meyer, 4 N. Y. Super. 506; Wetmore 25. Md. — Wolff v. Baltimore, [a] Liability for deficiency. — 


v. Campbell, 4 N.Y. Super. 341; 
oo se v. New York, 2 Paige (N. 
Y.) 43 

igi Matter of Nunez, 99 Misc. 645, 
164 NYS 841 [rev on other grounds 
183 App. Div. 939 mem, 169 NYS 
1106 mem (aff 226 N. Y. 246, 123 NE 
942 

rat Unknown owners.—Where as- 
sessment was laid against an un- 
known owner of land, the owner was 
not personally bound to pay it. Mat- 
ter of Nunez, 99 Misc. 645, 164 NYS 
841 [rev on other grounds 183 App. 
Div. 939 mem, 169 NYS 1106 mem 
(aff 226 N. Y. 246, 123 NE 942)]. 

9. Jones v. El ‘Paso Bitulithic Co., 
(Tex. Civ. A.) 246 SW 749. 

10. Dothan Nat. Bank v. Hollis, 
212 Ala. 628, 103 S 589. 

11. Bangor v. Peirce, 106 Me. 527, 
76 A 945, 138 AmSR 363, 29 LRANS 
res 

12. Coleman vy. Poydras Asylum, 


17 La. Ann. 325. 
13. Spears v. San Antonio, 110 


' Tex, 618, 223 SW 166 [aff (Civ, A.) 


206 SW 703]; Jones v. El Paso Bitu- 
lithic Co., (Tex, Civ. A.) 246 SW 
749. 


14. Dallas v. Atkins, 110 Tex. 627, 
223 SW 170; Spears v. San ‘Antonio, 
110 Tex. 613, 223 SW 166. Contra 
Bubank v. Ft, Worth, (Tex. Civ. A.) 
173 SW 1003, : 

15. Jones v. El Paso Bitulithic 
Co., (Tex. Civ. A.) 246 SW 749. 

16. Davis v. Cincinnati, 36 Oh. St. 
24: Boers v. Barrett, 2 Cine. Super. 
(Oh.) 67. 

17. Davis v. Cincinnati, 


‘24. 


18. Boers v. Barrett, 2 Cinc. Super. 


36 Oh. St.. 


supra; Dashiell v. Baltimore, 45 Md. 
615; Clemens. v. Baltimore, 16 Md. 
208; Eschbach v. Pitts, 6 Md. 71. 
Compare Baltimore v. Hughes, 1 Gill 
& J. 480,-19 AmD 2438; Baltimore v. 
Howard, 6 Harr, & J. 383, 

Mass.—Lowell v. French, 6 Cush. 
a Lowell v. Wentworth, 6 Cush. 
221. 

N. J.—Paterson v. Society for Es- 
tablishing Useful Manufactures, 24 
N.) J..L. 385. 

N. Y.—New York y. Colgate, 12 
N. Y. 140; Matter of Hlsner, 86 App. 
Div. 207,'88 NYS 670; Lake Shore, 
etc., Mi Wor Vv. Dunkirk, 65 Hun 494, 
20 NYS 596 [aff 143 N. Y. 659 mem, 
660 mem, 39 NE 21 mem]; Litchfield 
vy. McComber, 42 Barb. 288. 

Oh.—Gest v. Cincinnati, 26 Oh. St. 
275; Ernst v. Kunkle, 5 Oh. St. 520; 
Hill v. Higdon, 5 Oh. St, 248, 67 AmD 
289 

Pa—Franklin vy. Hancock, 204 Pa. 
110, 538 A 644; Scranton v. Sturges, 
202 Pa. 182, 51 A 764; Philadelphia. v. 
Bradfield, 159  Pa.i.517, 28 A, 360; 
Philadelphia v. Merklee, 159 Pa. 515, 
28 A 360; Harrisburg v. Segelbaum, 
T5i- Pa. 725 24 A 1070, 20 LRA 834; 
McKeesport v. Fidler, 147 Pa. 532, 
23 A 799; Northern Liberties v. St. 
John’s Church, 13 Pa. 104; Pittsburg 
v. Biggert, 28 Pa. Super. 540; Frank- 
lin v. Hancock, 18 Pa. Super, "398 Laff 
204 Pa. 110, 53 A 644 ie 
Fair Haven, 
etc., J 422, 9 AmR 
399; Pleasant Hill v. Dasher, 120 Mo. 
675, 25 SW 566. 

27. See supra § 3586. 

as. Franklin v. Hancock, 204 Pa. 


110, 53-A 644 [aff 18 Pa, Super. 398],;; 


Compliance with statutory conditions 
is required to fix the personal lia- 
bility for deficiency of a landowner 
who, to secure the privilege of pay- 
ing by installments, has. waived ir- 
regularities in the assessment and 
agreed to make good any deficit after 
foreclosure of the lien. Gubbins v. 
Ree On, 48 Ind. A, 488, 96 NE 


{[b] Notice of maturity.—Where, 
under the statute, the giving of no- 
tice fixes the dates of maturity of 
the several installments, the com- 
mencement of an action on an install- 
ment without giving notice is prema- 
ture. Parker-Washington — Co. y. 
Dodd, 305 Mo. 171, 264 SW 651. 

31. Scranton City v. Robertson, 
28 Pa. Super. 65. 

32. -Toledo v. Barnes, 8 Oh. Cir. 
Ct, 684, 4 Oh. Cir. Dec. 195. 

[a] "Appeal.—Since under Rev. St. 
§ 2285, an action for personal judg- 
ment ‘for a street assessment, in- 
volving only an issue as to the valid- 
ity of the assessment, is not appeal- 
able such an action is not rendered 
appealable Ly making a mortgagee a 
party, in order to marshal liens, if the 
mortgagee claims merely a priority 
and the owners do not deny the mort- 
gage. Toledo v. Barnes, 8 Oh. Cir. 
Ct. -684,. 4,,Oh. Cir. Dee, 195: 

33. Rochester vy. Rochester R. Co. 
109 App. Div..638, 96 NYS.152 [mod 
on .other grounds 187 N. Y, '216,. 79 
NE 1010]; Matter of Elsner, 86 App. 
Div. 207, 88 NYS 670; EMistel pie 
Vv. : DeArmond, 63., Pa. Super. 436... 

34. De Peyster- v. Murphy, 39 N, 
Y. Super. 255 [rev on other grounds 
66, Nec Xi7-622,3nemM I. ceees 4 
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[§ 3589] (2) Defenses. The defenses available in 
personal actions to recover an assessment include a 
failure to file the claim within the statutory pe- 
riod,*® the fact that no assessment had been made 
against defendant as owner,*® and a failure to serve 
notice on him.*? Where an assessment may be levied 
against property and the owner thereof personally, 
failure of the council to direct commissioners to 
assess the owners will not defeat personal liability 


for the assessment.*® 


Limitations.*® Where’an assessment is payable in 
installments and the statute does not otherwise pro- 
vide, the statute of limitations begins to run at ma- 
turity of the last installment,*® regardless of demand 
for payment of installments past due,‘ or of claim- 
ant’s statutory right to sue at once for the entire 
assessment upon default in the payment of any in- 
stallment,*? or of the fact that no installment has 
been paid.4* But where the statute provides for the 
operation of the statute against each installment, 
the statute begins to run against each installment 


as it falls due.*4 
[§ 3590] (3) Parties. 


35. Youngwood v. Gay, T1 Pa. 
Super, 154. 
36. Youngwood v. Gay, supra. 
37. Youngwood v. Gay, supra. 
38. Franklin v. Hancock, 204 Pa. 
110, 53 A 644. 
39. Adoption of installment plan 
as a bar to setting up limitations as 
a defense to enforcement of lien see 
supra § 3499. 
Statute of limitations in: 
Actions for sale of land see supra §§ 
3494-3499. 
Enforcement of assessments gener- 
ally see supra § 3459. 
Scire facias see supra § 3545. 
“40. “People’s Trust, etc:, Bank v. 
Flennessey, (Ind. A.) 149 NE 365; 
Ruecking Constr. Co. v. Withnell, 269 


Mo. -546, 191 SW 685; Gilsonite 
Constr. Co. v. Arkansas McAlester 
Coal Co., 205 Mo. 49, 103 SW 93; 


Bates v. Hirsch, (Mo. A.) 270 SW 
141; Parker-Washington Co. v. Brad- 
ley, 197 Mo. A. 447, 196 SW 111. 

[a] Implied repeal—L. (1895) p 
270 c 114, providing that actions to 
enforce special: assessment liens 
shall be commenced within ten years 
after the last installment of any as- 
sessment shall have become delin- 
quent or due when the special assess- 
ment is payable in installments, is 
a special statute, and is not repealed 
by L. (1903) p 26 c 24, amending 
Ballinger Codes & St. Annot. § 4807 
(Pierce Code § 1519), by declaring 
that limitations prescribed in the 
chapter shall apply to actions 
brought in the name and for the 
benefit of any municipality, ete., 
which is a general statute. Mathews 
v. Wagner, 49 Wash. 54, 94 P 759. 

41. Bates v. Hirsch, (Mo. A.) 270 
SW 141. 

42. Gilsonite Constr.’ Co. v. Ar- 
kansas McAlester Coal Co., 205 Mo. 
49 103 SW 93; Bates v. Hirsch, (Mo. 
A.) 270 Sw 141, 

43. People’s Trust, etc., Bank v. 
Hennessey, (Ind. A.) 149 NE 365. 

[a] Construction of statute. — 
Where two cases relate to install- 
ment cases, but one is general in 
its terms and the other has refer- 
ence only to a particular set of cir- 
cumstances surrounding such cases, 
the special act is not controlled by 
the general, but the two acts are 
construed together so as to give 
effect to both, where such construc- 
tion is possible. People’s Trust, etc., 
Bank v. Hennessey, (Ind, A.) 153 NE 
507. 

44. Bell v. Norwood, 8 Oh. Cir. 


Ct. N. S. 435, 28 Oh. Cir. Ct. 809 Claw’ 


Under a statute permit- 
ting the authorities of a municipal corporation to 
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make an improvement and to recover the expense 
thereof from the owner or occupier of abutting 
property by an action of debt, the action is properly 
brought in the name of the corporation.*® 

[§ 3591] (4) Pleading. The complaint must allege 
facts showing the personal liability of defendant,*® 
annexing a copy of the contract where the statute 
requires it,*7 and must show a compliance with con- 
ditions precedent to suit,*® except in so far as such 


allegations are rendered unnecessary by the statu- 


tory provisions with reference to the establishment 
of a prima facie case.*? 

[§ 3592] (5) Evidence and Questions for Jury. 
The action must be supported by the evidence,°® 
under general rules as to the burden of proof,°! ad- 
missibility and sufficiency of evidence,°? and submis- 
sion of questions of fact to the jury.®? 

[§ 3593] (6) Judgment. <A joint judgment can- 
not be entered where those named have different 
interests in the property,°* and a judgment against 
the owner cannot be revived against his grantee.°® 


The judgment may cover future installments de- 


prior to Act of April 25, 1904, 97 Oh. 
L. p 408). 
45. Palmyra v. Morton, 25 Mo. 


46. Baltimore, etc., R. Co. v. Daeg- 
ling, 30 -Ind, A. 180, 65 .NE. 761; 
Corry v, Gaynor, 21 Oh, St; 277. f 

[a] Sufficiency.—A complaint in 
an action to recover a Sewer assess- 
ment, alleging defendant’s ownership 
of the property at the time of and 
since the assessment, and pleading 
the material acts of the board in 
relation to the assessment, and mak- 
ing an exhibit of that part of the 
assessment in question, is sufficient, 
without attaching copies of the va- 
rious resolutions, orders, and ordi- 
nances adopted by the council in 


the proceedings pertaining to the 
improvement. Baltimore, ete, R. 
Co. v. Daegling, 30 Ind. A. 180, 65 
NE 761 


47. Philadelphia vy, DeHaven, 38 
Pa. Super, 541. 

48. Philadelphia, ete., R. Co. v. 
Shipley, 72 Md. 88, 19 A 1 (notice). 

49. Edina vy. Edina, etc., School 


Dist., 305 Mo. 452, 267 SW 112, 36 
ALR 15382. 
[a] Notice to clerk.—‘‘A petition 


in a suit on special tax bills issued 
against the county by a city of the 
fourth class in payment for the im- 
provement of a public street, in the 
accepted and due form of petitions 
on such tax bills in suits against 
individuals, and reciting that such 
tax bills ‘were issued in accordance 
with the provisions of the city or- 
dinances,’ is sufficient, and is not 
defective because it does not recite 
that the county clerk was served 
with notice of such improvement as 
provided by Section 8527, for. the 
reason that by another statute (Sec. 
8507, ‘R.°S, 1919) the ‘tax bill is 
prima-facie evidence of the regular- 
ity of the proceedings for Such spe- 
cial assessment.” Edina v. Edina, 
etc., School Dist., 305 Mo, 452, 453, 
267 SW 112, 36 ALR 15382, 

eat ‘Clemens v. Baltimore, 16 Md. 
08. 

[a] Promise to pay.—In an action 
of assumpsit to recover a paving tax, 
proof that bills for paving, corre- 
sponding in amount with a sum 
found upon an inquisition to have 
been due, were shown to defendant, 
and that he promised to pay them, 
deducting about twenty-five dollars, 
is sufficiently definite to enable the 
jury to ascertain the amount due and 
to support a verdict for plaintiff. 
Clemens v. Baltimore, 16 Md. 208. 


ferring execution thereon until due.*¢ 
[§ 3594] 12. Wrongful Enforcement—a. Action 


51. Ithaca v. Babcock, 72 App. 
Div. 260, 76 NYS 49 [aff 36 Misc. 
49, 72 NYS 519]. 

“The burden of proving that the 
assessment is void is upon the party 
asserting it.’”’ Ithaca v. Babcock, 72 
App. Div. 260, 262, 76 NYS 49. 


52. Weston v. Chastain, (Mo, A.) 
2384 SW 350. 
[a] Failure of contractor to per- 


form.—In an action against a lot 
owner on a special tax bill for street 
improvements, defended for contrac- 
tor’s breach of contract, evidence 
that the side or gutter of the street 
was higher on one side than on the 
other, which tended to show either 
that there was no crown or not 
enough crown to comply with the 
specifications, is admissible. Weston 
v. Chastain, (Mo. A.) 234 SW 350; 
‘[b] Evidence of assessment in 
fact.—Evidence in an action on a spe- 
cial assessment tax certificate, show- 
ing an assessment against a property 
owner, is sufficient to sustain the ac- 
tion, although the recorded resolu- 
tion of the city council levying such 
assessment does not show an as- 
sessment against the property owner. 
Edwards, “etc., Constr. Co. v. Jasper 
County, 117 Iowa 365, 90 NW 1006, 
94 AmSR 301. 

53. Grand Rapids v. Grand Trunk 
rh bight 214 Mich. 1, 11, 182 NW 


“The weight of authority is, and 
we so hold, that the court may not 
say, as a matter of law, that the 
track, roadbed, or right of way of 
a railroad may not be benefited or 
susceptible of benefit by a local im- 
provement.” Grand Rapids v. Grand 
Trunk R. System, supra. 

54. Sutton v. Louisville, 5 Dana 

heirs.—W here a 


(Ky.) 28 

in a statutory proceeding to 
ascertain the advantages or disad- 
vantages to an individual that might 
result from a public improvement in 


a city, found that it would be a bene- ' 


fit of a certain value to a lot belong- 
ing to heirs and in which a widow 
had a dower interest, a joint judg- 
ment for that value against the 
widow and heirs, whose interests 
were different, could not be sustained. 


Sees v. Louisville, 5 Dana (Ky.) 
55. Chester v. Scott, 8 Del. Co. 
(Pa.) 153. 


56. Rochester v. Rochester R. Co., 
109 App. Div. 638, 96 NYS 152 [mod 
on other grounds 187 N. Y, 216, 73 
NE 1010}. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


bi uta 
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§§ 3594-3597] 


for Damages. An action is maintainable against a 
city for wrongful seizure and sale of property to pay 
an illegal assessment ;>* and it has been held that 
the mayor of the city was liable in trespass for prop- 
erty taken under a warrant signed by him at the 
direction of council for the collection of an illegal 
assessment.°> But if the assessment is valid and un- 
paid, damages for an alleged wrongful advertisement 
cannot be recovered, where the wrongfulness of the 
advertisement is asserted to come from the alleged 
invalidity of the assessment as distinguished from 
an unauthorized method of enforcement ;°® nor ean 
damages for proceeding by an unauthorized method 
of advertisement be recovered on the ground of in- 
convenience, annoyance, or suspense of mind occa- 
sioned thereby, unless the wrongful advertisement 
was also wanton and produced injury.®° 

[§ 3595] b. Recovery of Money Paid or Land Sold. 
Money paid to a city on account of assessments can- 
not be recovered back by the landowner in the 
absence of any allegation or proof of invalidity.® 
In case property is wrongfully sold under an assess- 
ment, an action will lie for its recovery;** nor is it 
necessary that such action should. be brought within 
the time limited for suits for the recovery of land 
sold for taxes, the provisions of the general tax law 
not being applicable.*? Where the proceeds from 
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the wrongful sale are mingled with funds from other 
property taken under valid condemnation proceed- 
ings, the owner can accept the condemnation award 
out of the fund without impairing his remedy for 
the recovery of the property wrongfully sold.°+ The 
owner may recover the land in such case without 
reimbursing the purchaser at the void tax sale,°° 
or without subjecting himself to liability for the 
amount that the land is equitably benefited by the 
improvement.®* The complaint must show that the 
pies has been deprived of his property wrong- 
fully. 

i 3596) H. Liability of Property Owner in Quan- 
tum Meruit. A recovery in quantum meruit where’ 
the assessment is invalid by the city®® or contractor® 
is not allowed, unless the improvement was under- 
taken at the request of the property owners who 
later saw the work done in compliance with their 
request,’?° or, in some jurisdictions, unless the work 
is necessary and beneficial to them.“* <A contractor 
cannot recover for the value of work done under a 
partially completed contract where he sues upon a 
special tax bill and upon the theory of complete 
performance,” and especially so where the ordinance 
and contract conditioned lability on the cgmperee 
of the entire work.’* 


XVIII. USE AND REGULATION OF PUBLIC PLACES, PROPERTY, AND WORKS 


[§ 3597] A. Streets and Other Public Ways**4— 
1. Definitions and Distinctions’°—a. Street. Strictly 
speaking, a ‘‘street’’ is a paved way or road,‘® but 


the term is ordinarily used to mean a public way 
or road in a city or village,’” and is generally dis- 
tinguished from public ways or roads outside 
101-103. 


57. Howell v. Buffalo, 15. N. Y. 70. Nome v. Lang, 1 Alaska 593. 
512; Durkee v. Kenosha, 59 Wis.°123, 71. O’Connor v. Stewart, 19 La. 
17 NW 677, 48 AmR 480: Ann. 127. 2 

58. Williams v. Brace, 5 Conn. {a] Irregularities in awarding 
190. contract.—Where the lien of a con- 

59. Lyon v. Hyattsville, 132 Md.| tractor upon private land for the 


Boo, 103. A 104. 
60. 


See Lyon v. Hyattsville, supra. 
61. Hodgdon v. Haverhill, 193 
Mass. 327, 79 NE 818. 

62. Gaston v. Portland, 41 Or. 373, 
69 P 34, 445; Maury v. Turner, (Tex. 
Commun. A.) 244 SW 809. 
oe Meier v. Kelly, 20 Or. 86, 25 P 

64. Gaston v. Portland, 41 Or. 373, 
69 P 34, 445. 

65. West Chicago Park Comrs. v. 
Novak, 121 Ill. A. 287. 

66. West Chicago Park Comrs, v. 
Novak, supra. 


67. Metz v. Dayton, 91 SW 745, 
28 KyL 1053. 
{a] Insufficient pleading.—In an 


action against a city to recover land 
sold to the city under an order in a 
previous action by the city, a state- 
ment in the petition that, under the 
statute, the city had no authority to 
charge more than a certain amount 
for improvements such as those re- 
ferred to in the previous case, was 
insufficient to show the nature of the 
claim adjudged in the previous case, 
so as to enable the court to deter- 
mine whether the court erred in or- 
dering the sale. Metz v. Dayton, 91 
SW 745, 28 Kyl 1053. 

68. Boston v. Shaw, 1 Metc. 
(Mass.) 130; Manistee v. Harley, 79 
Mich. 238, 44 NW 608; Buckley _v. 
Tacoma, 9 Wash, 253, 37 P 441. See 
Swan v. Indianola, 142 Iowa 731, 121 
NW 547 (holding that the landowner, 
not being liable in an action to en- 
force an invalid assessment and not 
liable in quantum meruit, is amply 
protected in law, and that, on that 
ground, an injunction against the city 
would not lie). 

69. Galbreath v. Newton, 30 Mo. 
A. 380. 
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cost of public improvements placed: 


thereon under a contract awarded 
him by an inspector at public sale 
is lost through failure of the inspec- 
tor to comply with the requirements 
of law in making the award, the 
owner of the land will be liable to 
the contractor for the cost in an 
action of quantum meruit,. if the 
work is necessary and beneficial to 


him. O’Connor vy, Stewart, 19 La. 
Ann, 127, 

72. Heman v. Larkin, 108 Mo. A. 
392, 83 SW 1019. 

73. Sedalia v. Abell, 103 Mo. A. 
431, 76 ons 497. 

[a] rading and paving street.— 


Where an ordinance declared it nec- 
essary that a certain. street be 
brought to the established grade and 
paved, and a contract was let under 
the provisions of such ordinance, but 
there was no ordinance declaring that 
in the opinion of the council the 
general revenue fund of the city was 
not in condition to pay the cost of 
bringing the street to the established 
grade, the contractor was not en- 
titled to show, in a suit to recover 

a special assessment against the 

‘owners of the lots abutting on the 

street, that in fact the street was 

not brought to the established grade, 
and recover from the owner as for 
paving alone, in express contradic- 
tion of the ordinance and contract. 
Sedalia v. Abell, 103 Mo. A. 431, 76 
SW 497. 
74. Gross references: 

Abolition of grade crossings see Rail- 
roads [33 Cyc 290]. 

Acquiring title for purpose of muni- 
cipal improvement see supra § 
2092 in 43 .C. J. 

Appropriation in eminent domain pro- 
ceedings see Eminent Domain §&§ 


* By Joun A. Covenny (§§ 3597-3999). 


nee 3 generally see Bridges 9 C. J. 


Defects or obstructions see supra §§ 

1755-1885 in 48 C. J. 

Highways generally see Highways 

29 Co Je p53: 

Improvement of streets see supra §§ 

2267-3596. 

Streets in District of Columbia see 

District of Columbia §§ 31-40, 

75. “Alley” defined see Alley 2 C. 
J..p. 1150; 

76. U. S. v. Bain, 24 F. Cas. No. 
14,496, 3 Hughes 593, 600; Brace v. 
New York Cent. R. Co., 27 N. Y. 269, 
271; Hutson v. New York, 7 N. Y. 
Super. 289, 312 [aff 9 N. Y. 163, 59 
AmD 526, 1 Seld. 208]. 

“A street is a way upon land, more 
properly a paved way, lined or pro- 
posed to be lined by houses on each 
side. It is confined to land, and ends 
on the shore or bank of the land at 
the border of the water.” U. S. v. 
Bain, 24 F. Cas. No. 14,496, 3 Hughes 
593, 600. 

77. Cal.—San Francisco-Oakland 
Terminal R. Co. v. Alameda County, 
66 (Cale Al 77,220. PP soa: 

Colo. —Minequa Lumber Co. —v. 
Denver, 67 Colo. 472, 186 P 539, 541 
[quot Cyc]. 

Ind.—State v. Harrison, 162 Ind. 
542, 70 NE 877; Cox v. Louisville, etc., 
uo Co., 48 Ind. 178; Debolt v. Carter, 
31 Ind. 355; Pittsburgh, etc., R. Co. 
v. Hays, 17 Ind. A. 261, 44 NE 375, 
45 NE 675, 46 NE 597. 

Iowa.—Sachs v. Sioux City, 109 
Iowa 224, 80 NW 336. 

Ky. —Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645, 

Minn.—Carli v. Stillwater St. R., 
Co., 28 Minn. 373, 10 NW 205, 41 
AmR 290. 

Miss.—Mobile, etc., R. Co. v. State, 
51 Miss. 137. 

N. H.—State v. Stevens, 36 N. H. 
59. 

N. Y.—In re Woolsey, 95 N. Y. 
135; Brace v. New York Cent. R. Co., 
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A ‘street’? is a publie thoroughfare 
and highway;’® and all streets are highways, al- 
though all highways are not streets.°° 
does not include a private road,*! nor toll roads or 
turnpikes,*? nor other roads owned by a private 
corporation,®? nor a levee,** nor a park.®® 
other hand, the term may include an avenue,®® a 
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The term 
Boulevard. 97, 


On the 


cul-de-sac,®* a lane,®® a) path,®® a town way,°° side- 


27 N. Y. 269; Reining v. New York, 
etc, hep Co... 238 NYS 2388 Patt 128,.N: 
Y. 157, 28 NE 640]. 

Or.—Heiple v. East Portland, 13 


Or 97,8 P 90T. 
ee re Sewer St., 8 Pa, Co. 
[a] Other definitions—(1) “A 


road or public way in a city, town, 
or village, laid out and opened for 
travel by the public.” Robins v. Mc- 
Gehee, 127 Ga. 431, 56 SE 461. (2) 
“A street is defined to be a public 
way or road in a village, town or city, 
a paved way or highway, a mainway 
in distinction from qa lane or alley.” 
Com. v. Walter, 26 Pa. Dist. . 851. 
(3) “A public highway in a town be- 
tween houses or lots for travel of all 
persons, on foot or on horseback, or 
in carriages.” Reed y. Erie, 79 Pa. 
346, 352. (4) “The word ‘street’ is 
a generic term, and includes all urban 
ways which can be, and are generally, 
used for ordinary purposes of travel. 
It is a highway free to all, and main- 
tained not for private gain but pub- 


lic benefit.” Carlin v. Chicago, 262 
Till, 564, 566, 104 NE 905, AnnCas 
1915B 213, 

[b] It is not every strip of land 


over which certain individuals and 
the public have a right to travel, 
even if the strip is laid out for travel 
and kept in repair by public officials, 
that in any sense fairly can be called 
a Street, even if the strip serves as 
a means of communication between 
public highways. 
Mass. 457, 74. NE 661. 

7804 ./S-—U. San Bain, 24K. Cas. 
No. 14,496, 3 Hughes 593. 

Ala.— Wiggins v. Skeggs, 171 Ala. 
492, 54 S 756. 

Cal.—San Francisco-Oakland Ter- 
minal R. Co. v. Alameda County, 66 
Cal. A, 77, 225 P, 304. 

Ga.—Robins v. McGehee, 127 Ga. 
431, 56 SE 461. 

Til.— Carlin y, Chicago, 262 Ill. 564, 
104 NE 905, AnnCasi915B 213. 

La.—State v. Jackson, 137 La. 931, 
69 S751. 755 -Ecit Cyc, 

Or.—Cole v, Seaside, 80 Or. 73, 156 
P 569. 

Pa.—Reed v. Erie, 79 Pa. 346; Com, 


v. Walter, 26 Pa. Dist. 851; Penn- 
Sylvania R. Co. v. Montgomery 
Span Pass. R. Co., 9 Montg. Co. 

[a] For example (1) “strictly 


speaking, the word ‘street’ relates to 
a public way within a municipality 
only.” San Francisco-Oakland Ter- 
minal R. Co. v, Alameda County, 66 
Cal Ayo 17, Slee 225 ye B04) CB EX 
public way over unincorporated terri- 
tory of a county is generally referred 


to as a highway or road.” San Fran- 
eisco-Oakland Terminal R. Co, v. 
Alameda County, supra. (3) ‘‘We are 


not asked to extend the meaning of 
the word ‘streets,’ So as to include 
roads; but, in the first place, ‘street’ 
is a word of fixed meaning in the 
language, descriptive of a highway 
within a municipality, and not appli- 
cable to a highway in the open coun- 
try outside of the limits of a muni- 
cipality.”” State v. Jackson, 137 La. 
981, 942,;°69.S 7bL [eit;Cye]. (4) A 
statute authorizing county commis- 
sioners of a particular county to con- 
struct a system of county roads, em- 
bracing part of a street in a city, did 
not eo instanti limit the city’s juris- 
diction over that street, nor convert 
it into a county road, and, having 
been repealed before exercise of such 
authority, the county commissioners 


Perry v. Com., 188) 


could not subsequently contract im- 
provement of that street, no reénact- 
ment being necessary to place the 
street back within the system of 
streets. Wiggins v. Skeggs, 171 Ala. 
492, 54 S 756. 

79. Cal.—Bituminous Lime Rock 


Pav.,ete.sCo,.v, Hulton, 33) P1117, 
Colo.—Denver v. Clements, 3 Colo. 
484, 
Conn.—State v. Towers, 71 Conn. 


657, 42 A 1083; Hamlin v. Norwich, 40 
Conn. 13. 

Ind.—Gribben v. Franklin, 175 Ind. 
500, 94 NE 757; State v. Moriarty, 
74.Ind. 103; Cox v. Louisville, -etc., 
Ri Cosy48 Ind: 17.85 

Kan.—Ottawa v. McCreery, 10 Kan, 
A. 443, 61 P 986. 

Miss.—Theobold vy. Louisville, etc., 
R. Co., 66 Miss. 279, 6 S 230, 14 AmSR 
564, 4 LRA 735. 

Or. —Heiple v. East Portland, 13 
Onze. 3 PSO, 

Pa.—In re Penny Lot Landing, 16 
Pa. 79; Com. v. Walter, 26 Pa. Dist. 


851. 

R. I.—Bishop v. Tripp, 15 R. I. 
466, 8 A 692. 

Vt.—State v. Wilkinson, 2 Vt. 480, 
21 AmD 560. 

[a] Rule applied.—As a street is 
a public highway, it is unnecessary, 
when using the word “street,” to add 
the words ‘public highway” to it, 
for that would only be a repetition of 
the idea conveyed by such designa- 


pee. Com. v. Walter, 26 Pa. Dist. 
Oae 
[b] Road on university campus.— 


A street located on the campus of a 
university, and on ground owned and 
controlled by the university, the use 
of which by the university has not 
been inconsistent with the univer- 
sity’s private ownership thereof, is 
not a public street. Bolster vy. Ithaca 
St: Ry .€o,,.79 App. Diva i239; 19. NYS 
597 [aff 178 N. Y. 554, 70 NE 1096]. 

80. Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 633, 622, 108 S 596. 600; 
Sanderson v. Texarkana, 103 Ark. 529, 
146 SW 105, 107 [cit Cyc]; Indian- 
apolis vy. Croas, 7 Ind, 9; Chrisman 
v. Omaha, ete., R., ete., Co., 125 Iowa 
133, 100 NW 63; Sachs v. Sioux City, 
109 Iowa 224 80 NW 336. 

81. Com. v. Boston, ete., R. Co., 
1385 Mass. 550; Collier v, ‘Western 
Pav., etce., Co., 180 Mo. 362,79 SW_ 947. 

82. Quinn v. Paterson, 27 N. J. L. 
app Wilson y. Allegheny City, 79 Pa. 

Toll roads see Turnpikes and Toll 
Roads [89 Cye 361]. 
co Quinn y. Paterson, 27 N. J. L. 


84. Betcher v. Chicago, etc., R. Co., 
110 Minn. 228, 231, 124 NW 1096. 

“While a public levee has many of 
the characteristics and incidents of a 
public street, yet in many essential 
respects it is distinct from a street.” 
Betcher v. Chicago, ete., R. Co., supra. 

85. Bennett v. Seibert, 10 Ind. A. 
369, 35 NE 35, 37 NE 1071. 

86. St. Louis vy. Breuer, (Mo.) 223 
SW 108. 

AP hak il defined see Avenue 6 C, J. 
p 

87. Ill.—Carlin v. Chicago, 262 Ill. 
564, 104 NE 905, AnnCasi915B 213. 
sane ea v. Bangor, 67 Me. 

Mich.—Peo. y. Jackson, 7 Mich, 432, 
74 AmD 729. 

Mo.—Puxico v. Harbin, 252 SW 393. 

N. Y.—Peo. v. Kingman, 24 N. Y. 
559 [crit Holdane vy. ee Spring, o ea 
Barb. 103. (aff 21 N;, Y. 474).]J. > ‘ 


walks,®? crosswalks,92 gutter ways,®? curbings,** a 
connecting bridge over a stream crossing 4 
and also, it has been held, a public pier.*® 
While the term ‘‘street’’? may in- 
clude a boulevard,®® it has been held that a ‘‘boule- 
vard’’ from its ancient signification is not synony- 
mous with ‘‘street,’’®® and a charter provision will 


a street,®° 


“Cul de sac” defined see Cul De Sac 
DT Cod reo bs 

88. Wehr y. Roland Park Co., 143 
Md, 384, 122 A. 363. 

[a] Lanes, paths, and sidewalks, 
in the absence of exception or provi- 
sion to the contrary, are included in 
covenants of deeds of platted lands 
for payment of a proportion of the 
cost of “keeping the streets in re- 
pair.’ Wehr v. Roland Park Co., 143 
Md. 384, 122 A 363. 

“Lane” defined sce Lane 36 C. J. p 
719. 

89. Wehr v. Roland Park Co., 143 
Md. 384, 122 A 363. 


jipath” defined see Path [30 Cyc 
1 Te 
90. State v. Beeman, 35 Me. 242. 


91. See infra § 3598. 
92. Hines vy. Lockport, 
378 [aff 50 N. Y. 236]. 


60 Barb. 


93. Ark.—Gordon v. Camden Curb, 
oo Dist. No. 1, 172 Ark, 94, 287 SW 
761. 


Cal.—City St. Impr. Co. v.. Taylor, 
138 Cal. 364, 71 P 446. 

Ky.—Covington v. Schlosser, 141 
Ky. 838, 844, 133 SW 987 [cit Cyc]. 

Oh.—Baldwin vy. Springfield, 10 Oh 
NPNS 65. 

Pa.—Pittsburg v. Pittsburg, ete., ie 
Co., 25° Pa. Co. 425: 

94. Covington v. Schlosser, 141 Ky. 
838, 844, 133 SW 987. [cit Cyc]; Kim- 
ball v. St. Paul, 128 Minn. 95, 150 NW 


379. 
Ga.—Floyd County vy. Rome St. 


95. 
R. Co., 77 Ga. 614, 3 SE 3. 
Tll.—Carlin y. Chicago, 262 Ill. 564, 
104 NE 905, AnnCas1915B 213; Mar- 
geilles v. Howland, 124 Ill. 547, 16 NE 
Ky.—Covington v. Schlosser, 141 
Re. “338, 844, 1338 SW 987 [cit Cyc}, 


. J.—Read v. Camden, 54 N. J. L. 
347" 24 A 549. 


N. Y.—Langlois vy. Cohoes, 58 Hun 


226, 11 NYS 908. 

Pa.—Pittsburg, etc., Pass. R. Co. v-. 
Point -Bridze Co., 165. Pa. 3%. o0u® 
511, 26 LRA 323. 

W. Va.—Cavender v. Charleston, 62 
W. Va. 654, 59 SE 732. 

96. Gluck vy. Ridgewood Ice Co., 9 
NYS 254 [aff 125 N. ¥. 728 mem, 26 
NE 759 mem]. 


97. boar sich defined see Boule- 
vard 9 C. J. 143. 
98. Caritas Chicago, 262 Tll. 564, 


104 NE 905, AnnCasi913B. 213; West 
Chicago Park Comrs. Vv. Farber, 171 
Ill. 146, 49 NE 427. - 

99. St. Louis v. Breuer, (Mo.) 223 
SW 108; Peo. v. Green, 52 HowPr 
CN, Y¥.) 440. 

[a] “A ‘boulevard,’ (1) from its 
ancient signification as a passageway 
upon a rampart, or drive upon the 
ruins of a fortifica ion, has passed 
into current use aS meaning some- 
thing different from a street.’ St. 
Louis v. Breuer, (Mo.) 223 SW. 108, 
110. (2) “Such a road or public drive 
is not technically a street or avenue. 
There are roads or public drives 
through and beyond the Central Park. 
They are not Strictly -streets or ave- 
nues, The word ‘drive,’ employed as 
a noun, has been lately extended be- 
yond its former meaning, which only 
Signified an excursion in a carriage; 
so the word ‘boulevard,’ which orig- 
inally indicated a bulwark or rampart 
and was afterward applied to a public 
walk or road on the site of a demol- 
ished fortification,. is now employed 
in the same sense as public drive.” 
ee v..Green, 52.HowPr.(N._Y.) 440, 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number 


[§ 3597. 


f 


errr 


be construed with reference to this distinction.? 
And where the provisions of a statute relating to 
streets are totally inconsistent with provisions of a 
statute relating to boulevards, the fact that an ordi- 
nance of a municipality denominates the highway 
a ‘“‘boulevard’’ does not make it such, nor does the 
fact that it denominates it a ‘‘street’’ make it a 


street.? 
Form or structure. 


1. St. Louis vy. Breuer, (Mo.) 223 
SW 108. 

2 Albers y. St. Louis, 268 Mo. 349, 
188 SW 83. 

3. Nuthals v. Green Bay, 162 Wis. 
434, 156 NW 472. 

4 Nuthals v. Green Bay, supra. 

[a] Fill and wharf connecting 
travel on city streets constitutes a 
public street.—Nuthals v. Green Bay, 
162 Wis. 434, 156 NW 472. 

5. King v. Swanson, 216 Ill. A. 294; 
Lacy v. Oskaloosa, 143 Iowa 704, 121 
NW 542, 31 LRANS 853. 

Obstructions and encroachments see 
infra § 3815 et seq. ‘ 

6. Marshall v. Springfield, (Mo.) 
221 SW 17. Compare LeNeve v. Mile 
End Old Town, 8 E. & B. 1054, 92 ECL 
1054, 120 Reprint 392 (holding that a 
space between the foot and carriage- 
way which the owners abutting on 
the footway had been permitted to 
use for purposes connected with their 
occupation, and over which the use 
of the public was of a limited and 
uncertain kind, was not a street). 

7 Marshall v. Springfield, (Mo.) 
221 SW 17. 

~ Marshall v. Springfield, supra. 

9. Home Laundry Co. v. Louisville, 
168 Ky. 499, 506, 182 SW 645 [cit 


Cyc 
“Sidewalk” defined see Side- 


1A 
10. 
walk [36 Cyc 440]. 

11. U. S.—Barber Asphalt Pav. 
Co. v. Headley Good Roads Co., 283 
Fed. 236. 

Ala.—Montgomery v. Foster, 133 
Ala. 587, 32 S 610. 

Ark.— Gordon v. Camden Curb., etc., 
Dist. No. 1, 172 Ark. 94, 287 SW Gk 
Chicago, etc., R. Co. v. Redding, 124 
Ark. 368, 187 SW 651, AnnCas1918D 
183; Little Rock v. Fitzgerald, 59 Ark, 
494, 28 SW 32, 28 LRA 496. 

Cal.—Marini v. Graham, 67 Cal. 
130, 7 P 442. 

Colo.._Denver Bd. of Public Works 
v. Hayden, 13 Colo. A. 36, 56 P 201. 

Ill.—Bloomington v. Bay, 42 Til. 
502; King v. Swanson, 216 Ti. A. 294; 
Chicago v. Noonan, 121 Ill. A. 185. 

Ind.—State v. Harrison, 162 Ind. 
542, 70 NE 877; Wiles v. Hoss, 114 
Ind. 871, 16 NE 800; Dooley v. Sulli- 
van, 112’Ind. 451, 14’ NE 566, 2 AmSR 
209; Taber v. Grafmiller, 109 Ind. 206, 
9 NE 721; Kokomo v. Mahan, 100 Ind. 
242; State v. Berdetta, 73 Ind. 185, 38 
AmR 117; Frankfort v. Coleman, 19 
Ind. A. 368, 49 NE 474, 65 AmSR 412; 
Rosedale v. Ferguson, 8 India iA. 596, 
30 NE 156. 

Iowa. UREA v. Castner, 130 Iowa 
703, 107 NW 940. 

Ky. —Barry v. Cloverport, 175 Ky. 
548, 194 SW 818; Home Laundry Co. 
Vv. Louisville, 168 Ky. 499, 182 SW 
‘645; Covington v. Schlosser, 141 Ky. 
838, 844, 138 SW 987 [cit Cyc]. 

Md.—Wehr v. Roland Park Co., 143 
Md. 384, 122 A 363. 
fe -—Brevoort v. Detroit, 24 Mich. 

Mo.—Knapp v. St. Louis Transfer 
R. Co., 126 Mo, 26, 28 SW 627. 

Ny =X, oi pomirey, v. - Saratoga 
Springs, . 104 .N. ¥.. 159,. 11 NE 43; In 


A street need not take any 
specific form of structure, and if its form and 
structure are such that it serves the purpose of a 
street, it is immaterial what its form may be or 
that it may also serve another purpose.* , 
Subjection to public use. A street is a public way 
from side to side, and ‘from end to end.5 
a way is public or private is determined by the right 
of the public to use it,® and not by its size’ or 
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the right.® 


theless, 


ordinarily used, 


Whether 


174, 26 HowPr 


N. C.—Hester v. Durham Tract. Co., 
ie N. C. 288, 50 SE 711, 1 LRANS 

Oh.—Baldwin y. Springfield, 20 Oh 
S&CP 265, 10 OHNPNS 65. 

Or.—Heiple v. East Portland, 13 
Or DUS PMOOT. 

Pa.—Provost v. New Chester Water 
Co., 162 Pa, 275, 29 A 914; McDevitt, 
v. People’s Natural Gas Co., 160 Pa. 
367, 28 A 948. 

42 VU. C. 


Ont.—Burns vy. 
Q. B. 560. 

Sask.—Hutson v. Regina, 6 Sask, L. 
126, 14 DomLR 372, 25 WestLR 628, 
5 WestWkly 395. 

‘Tt is as much a public highway, in 
the mode of its use, as the street it- 
self.” Chicago v. Noonan, 121 Ill. A. 
185, 188. 

[a] Unless it is associated with 
language restricting its meaning, the 
term “street,” in its ordinary accep- 


re Burmeister, 76 N. Y. 
416. 


Toronto, 


tation, includes “sidewalks.” Gribben 
vw. ABranklin, Si75o.-Imd.!, 500;'394 NB 
(57. 


' 12 Ark.—Little Rock v, Fitzger- 
aoe 59 Ark. 494; 28 SW 32, 28 LRA 
496. 

Ind.—Gribben v. Franklin, 175 Ind. 
500, 94 NE 757. 

Ky.—Barry v. Cloverport, 175 Ky. 
548, 194 SW 818. 

Mass. —Dickinson v. Worcester, 138 
Mass. 555. 

Mo.—Knapp v. St. Louis Transfer 
R. eed 126 Mo. 26, 28 SW 627. 

Y.—In re Burmeister, RESINS Ne 
Wh “26 HowPr 416. 

Pa.—In re Shady Ave., 34 Pa. Super. 
ae 331; Philadelphia vy. Lea, 9 Phila, 
106. 

Wash.—Elma v. eamnes 9 Wash, 
466, 37 P 70T. 

“Whilst it may be conceded that the 
term ‘street,’ in its broadest signifi- 
cance, includes the sidewalk as well 
as the cartway, it has long been the 
policy of the law to distinguish be- 
tween them, and to recognize that, as 
to the former, the rights and re- 
sponsibilities of the owner of prop- 
erty are quite different from those en- 
joyed by or imposed on him in rela- 
tion to the latter, or the street as 
that word is used and understood in 
the common speech of the people.” 
In re Shady Ave., supra [quot Mc- 
Marlin v. Butler Borough, 41 Pa. 
Super, 20, 28]. 

13. U. S—dAbbott v. Duluth, 104 
Fed. 833 [aff 117 Fed. 137, 55 CCA 
153). 

ii onio, ete., R. Co. v. Peo., 39 Ill. 
A. 4738. 

Ind.—Indianapolis v. Higgins, 141 
Ind. 1, 90 NE 671; Bybee v. State, 94 
Ind. 443, 48 AmR 175; State v. Mathis, 
ge 277; Boyer Vv. State, 16 Ind. 
45 

Iowa.—Chrisman v. Omaha, etc., 
R., etc., Co., 125 lowa 133, 100 NW 63. 

Minn.—Northwestern Tel. Exch. Co. 
v. Minneapolis, 81 Minn. 140, 88 NW 
527, 86 NW 69, 58 LRA 175; State v. 
Bisele, 37 Minn. 256, 33 NW 785 

N. Y.—Brace v. New York Cent. R, 


[44 C.J.] 883 


the number of persons who may choose to exercise 


Use by pedestrians only. While a ‘‘street’’ in the 
ordinary acceptance of the term contemplates a 
carriageway and a footway, a public way is, never- 
a street, although its use is confined to 
pedestrian travel only.® 

[§ 3598] b. Sidewalk.1° 


The word ‘‘street,’’ as 
includes a sidewalk,'? although it 


is sometimes used in its restricted sense as includ- 
ing only the roadway.” 

[§ 3599] ¢. ‘‘Highway’’ as Including Streets. 
The term ‘‘highway’’ as used in statutes is gen- 
erally held to include streets,!® unless the statute 
itself indicates a different intention.14 

[§ 3600] 2. Establishment, Existence, and Legal- 
ity*—a. Power and Authority To Establish in Gen- 


Co., 27 N. Y¥. 269. 
Pa.—Com. v. Wentworth, Brightly 


318. 

Tex.—Texas, etc., R. Co. v. Self, 2 

ea: we Cas. § 439 
is.—State v, Sheboygan 111 Wis. 
23, 86 NW. 657. pate 

Tal Traveled street. — The term 
“highway,” in Code § 919, providing 
that any part of a plat may be va- 
cated by the proprietor thereof, but 
nothing therein contained shall au- 
thorize the closing or obstruction of 
the highways, means a _ traveled 
street, as distinguished from a mere 
space laid out between lots. Chris- 
man v. Omaha, etc., Bridge Co., 125 
Iowa 133, 100 NW 63. 

[b] “The term ‘highways’ is a 
generic term, and includes streets, 
alleys and other public ways, and as 
disclosed by the title and the body of 
the act, as referring to ‘highways’ in 
cities and towns, the term is broad 
enough to include streets and alleys, 
for they are distinctive highways of 
cities and towns, as distinguished 
from rural highways.’ Gribben vy. 
ES ees 175 Ind. 500, 502, 94 NH 


14. Ala.—New Decatur v. Ameri- 
can Tel., etc., Co., 176 Ala. 492, 58 S 
ee 629 [quot Cyc] (per Anderson, 


Ark.—Payne vy. Marion County Road 
Impr. Dist. No. 1, 141 Ark. 288, 216 
SW 1047. 

Ind.—Gribben vy. Franklin, 175 Ind. 
500, 94 NE 757; Indianapolis v. Hig- 
gins, 141 Ind. 1, 40 NE 671; Tucker v. 
Conrad, 103 Ind. 349, 2 NE 803 

Me.—Cleaves y. Jordan, 34 Me. 9. 

Miss.—Mobile, ete., R. Co, v. State, 
51 Misc. 137. 

N. J.—State v. Dover, etc., R. Co., 
43 N. J. L. 528. 

S. C.—Burns vy. Kendall, 96 S. c 
385, 80 SE 621. 

[a] Examination of context.—The 
term “public highway,” in its generic 
sense, includes streets and alleys as 
well as rural roads, although it is not 
always so understood in the popular 
sense, and there is usually enough 
ambiguity in the use of the term to 
warrant examination of the context 
wherever used for the purpose of de- 
termining the precise meaning, Payne 
v. Marion County Road Impr. Dist. 
No. 1, 141 Ark. 288, 216 SW 1047. 

15. Cross references: 

Liability for injuries as dependent 
upon existence of street see supra 
§§ 1764, 1765 in 43 C. J. 

Mandamus to compel opening see 
Mandamus § 871.- 

Necessity for, and right to, compensa- 
tion where land taken for streets 
see Eminent Domain § 125. 

ares to open streets see supra 
Opening street through property of 
the United States see United States. 
Power of: 
Municipality to aa streets see 
supra §§ 2279 80. , 

Town to ae $e onants for con- 
struction of highway see Towns: 
[88-Cye 683]. . 
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eral. Streets may be established by the state in the 
direct exercise of its sovereign function,’® or by 


the municipality as its agent.1” 


Right of private owner. A lot owner may permit 
the use of a lot by the public as a street or dedicate 
it to such use without violating the rights of the 


owner of the adjacent lot.'® 


Discretion of municipality. Equity cannot com- 
pel a city to keep open and maintain streets, that 
being a discretionary function of the municipality.’® 
In the absence of a consti- 
tutional restriction, the state may extend or pro- 
long upland streets over tidelands either in a direct 
line or at an angle to the upland streets.** 
absence of an express authority by the state, the 
authority of a municipality to lay out highways does 
not include the power to lay one out over navi- 
Under a constitutional provision 
providing that municipal corporations shall have 
the right to extend their streets over intervening 


Navigable waters.?° 


gable waters.” 


16. Cal.—Peo. v. Dana, 22 Cal. 11; 
Peo. v. Kruger, 19 Cal. 411. 

Ga.—Lee County v. Smithville, 154 
Ga. 550, 115 SE 107. 

Minn.—State v. Park Comrs., 100 
Minn. 150, 110 NW 1121, 9 LRANS 
1045; Daley v. St. Faul, 7 Minn, 390. 

Or.—Simon v. Northrup, 27 Or. 487, 
40 P 560, 30 LRA 171. 

Pa.—Baird v. Rice, 63 Pa. 489. 

S. C.—Aiken vy. Lythgoe, 41 S. C. 
L, 4385. 

[a] On grant of charter.—The leg- 
islature may, in granting a charter 
to a town, set aside for public use 
places designated as streets on a map 
of the town. Aiken v. Lythgoe, 41 


. R. Co. v. Citizens’ 
MCOu) NES Wie Sab Tiel ta Sty Gos) 

f + U. Sinv. Chicago,..7 
How. 185, 12 L. ed. 660. 

Cal.—Western Union Tel. Co. Vv. 
Hopkins, 160 Cal. 106, 116 P 557; Sin- 
ton v. Ashbury, 41 Cal. 525; In re 
Smith, 26 Cal. A. 116, 146 P 82. 

Ga.—Lee County v. Smithville, 154 
Ga. 550, 115 SE 107; Smith v. Macon, 
129 Ga. 227, 58 SE 713. 

Ijl.—Springfield v. Postal Tel.-Cable 
Co., 258 Ill. 346, 97 NE 672. 

Ind.—Terre Haute v. Turner, 36 
Ind. 522, 

Iowa.—U. S. Cential L. Assur. Soc. 
v. Des Moines, 185 Iowa 578, 578, 171 
Nw 31 [cit Cyc]. 

Md.—Christhilf v. Baltimore, 136 
A 527. 

Mass.—Com. v. Wilder, 127 Mass. 1. 

Minn.—Chicago, ete., R. Co. v. Le 
Roy, 124 Minn. 107, 144 NW 464; 
State v. Park Comrs., 100 Minn. 150, 
110 NW 1121, 9 LRANS 1045, 

N. M.—Albuquerque Water Supply 
Co. v. Albuquerque, 17 N. M. 326, 128 
P 77, 48 LRANS 439. 

N. Y.—In re Albany St., 6 AbbPr 
273. 

N. D.—Ashley v. Minneapolis, ete., 
R. Co., 37 N.. D147, 163 NW 727. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211), P909. 


Pa.—Swissvale v. Dickson, 68 Pa. 
Super. 160. 

Ss. C.—Atken vy. Lythgoe, 41 S.C. L. 
435. 


Tex.—Bridgers v. Lampasas, (Civ. 
A.) 249 SW 10838. 

[a] An amendment of the charter 
of a city, which authorizes the city 
authorities to determine which of the 
existing roads and alleys in the ter- 
ritory annexed to the city by the act 
shall be declared to be public streets 
of the city, does not abridge the priv- 
ileges and immunities of the citizens 
of the annexed territory, nor deprive 
them of,property without due process 
of law, nor deny to them the equal 
protection of the law, within the 
meaning of U. S. Const. Amendm. 
XIV. Smith v. Macon, 129 Ga. 227, 58 


tidelands to and across an area reserved as a harbor 
area, the city is not limited to extending its streets 


to the harbor area but may extend them across it.”* 


The fact that a street is laid out across a jog in a 
tidal creek which runs across it does not invalidate 
the order upon the ground that at that point the 


street will be of no width since such a jog or 


General. 


In the 


tory course be 


SE 7138. ; 

[b] State property.—(1) A legis- 
lative authority to lay out and estab- 
lish a convenient sidewalk on the 
commonwealth’s lands for the benefit 
of adjoining proprietors will not be 
construed as an authority to the mu- 
nicipality to lay out a public street 
so as to give the municipality juris- 
diction to that extent over the state 
house grounds. Perry v. Com., 188 
Mass. 457, 74 NE 661. (2) Even if 
such power was given’it could not be 
delegated, and the laying out and 
grading of such a walk by the pro- 
prietors under permission of the mu- 
nicipality will not be effective to 
make such way a private street. 
Perry v. Com., supra. 

{c] Estoppel.—A grant of land by 
a city does not estop it from after- 
ward taking proceedings to open a 
street through it. In re Albany St., 
62ADDRP “GND vats: ; 

18. Raleigh Court Corp. v. Fau- 
cett, 140 Va. 126, 124 SH 433. 

19. Raht v. Southern R. Co., (Tenn. 
Ch.) 50 SW 72. See Hutchinson v. 
Westmount, 49 Can. S. C, 621, 16 Dom 
LR 853 (holding that, where a land 
company made a donation of certain 
lots of land to the municipal corpora- 
tion for the purpose of a highway, 
and the corporation agreed to open 
and construct a portion of the street 
when necessary, under a proper con- 
struction of the agreement, in view 
of the powers conferred upon the cor- 
poration by the charter, the word 
“necessary” in the agreement should 
be construed as meaning “‘necessary 
in the public or general interest,’”’ and 
not merely in. the interest of the 
other party to the agreement). 

20. Encroachment upon navigable 
waters see Navigable Waters [29 Cyc 


863]. 

21. Chlopeck Fish Co, v. Seattle, 
64 Wash. 315, 117. P 2382. 

22. Chapman v. Hood. River, 100 
Or. 43, 196 P 467. 

23. Chlopeck Fish Co, v. Seattle, 
64 Wash. 315, 117 P 2382. 

24. Chew v. Babylon, 134 App. Div. 


161, 118 NYS 935. 

[a] Vidal creek.—Where a village 
street is laid out along the bank of a 
tidal creek so as to cross a narrow 
jog or spur of the creek extending 
inland a few feet and constituting a 
mere break in the bank of the creek, 
this may be bridged, or even filled up, 
without constituting an encroachment 
on the creek, and permission in the 
order of the village trustees laying 
out the street to cross such jog is 
superfluous. Chew v. Babylon, 134 
App. Div. 161, 118 NYS 985. 

25. Sufficiency and requisites of 
dedication generally see Dedication 
§§ 138-92, 

26. See infra § 3604. 


break in the bank may be filled up without an 
encroachment upon the creek.** 

[§ 3601] b. Manner of Establishment—(1) In 
A street may be established as a pubhe 
way by dedication,®> prescription,?® or statutory 
proceedings,?’ and, as a general rule, a street can 
be established as a public highway only in these 
ways,” although it is not necessary that the statu- 


pursued.?® While a direct ordi- 


nance is the usual and proper form for establishing 
a street,°° it may be effected indirectly by ordi- 
nance or resolution recognizing the dedication or 
existence of the street.*:_ The repeal of an ordinance 


27. See infra § 3603. 

28. Ill.—Chicago v. Borden, 190 Ill. 
430, 60 NE 915. 

Ilowa.—Bradley v. Centerville, 139 
Iowa 599, 117 NW 968. 

Ky.—Long v. Barber Asphalt Pav. 
Co., 151 Ky. 1, 151 SW 6; Harelson v. 
Elsey, 33 SW 91,17 KyL 924. 

La.—Shreveport v. Simon, 132 La. 
69, 60 S 795; State v. Judge Div. C 
meat Dist. Ct., 51-La, Ann, 1768, 26 S 


N. Y.—Cohoes vy. Delaware, etce., 
Canal Co., 134 N. Y. 397, 31 NE 887; 
Nichols Copper Co. v. Connolly, 208 
App. Div. 667, 203 NYS 839 [aff 240 
N. Y. 596 mem, 148 NE 720 mem]; 
Lighton v. Syracuse, 48 Misc. 134, 96 
NYS 692 [aff 112 App. Div. 589, 98 
NYS 792 (rev on other grounds 188 
N. Y. 499, 81 NE 464)]. 

N. C.—Cannady v. Durham, 137 N. 
C. 72, 49 SE 50. 

Pa.—MacKellar v. Seeds, 10 Pa. 
Super. 167, 44 WklyNC 182. 

[a] _Tlustration.—Where a _ strip 
along defendant’s land had never been 
dedicated for a street, and the city 
had not acquired a prescriptive right 
to a servitude or title to the property, 
and there was no definite space along 
the line of defendant’s property in 
use for the public, the city had no 
title thereto for street purposes. 
Pur ey ehexe v. Simon, 132 La. 69, 60 S 


{b] Formal dedication is not es- 
sential, Jordan v. Cleveland, 148 
Tenn. 337, 255 SW 377. 

{c] The mere declaration by a 
town council that a certain street ex- 


‘ists, and directing its officers to open 


it, cannot operate to give the right 
of entry to its agents for that pur- 
pose, as against private rights as- 
serted on the basis of ownership and 
actual physical possession. Palmetto 
v. Katsch, 86 Fla. 506, 98 S 352; State 
v. Judge Div. C Civ. Dist. Ct.; 51 La. 
Ann. 1768, 26 S 374. 

[a] Title—Until established in 
some authorized mode, the title and 
right of possession remains in the 
owner of the land. Harelson y, Elsey, 
33 SW 91,17 KyL 924. 

_[e] A street commissioner of a 
city has no power to appropriate and 
take charge of land for a sidewalk 
for the city. Cannady vy. Durham, 137 
N. C..72,'49 SE 50. 

{[f] Failure to assess private alley 
does not change it into a public alley, 
eeteS v. Borden, 190 Ill. 430, 60 NE 


29. Rose v. St. Charles, 49 Mo. 509, 

30. Lewis v. Germantown, etc., R, 
Co., 16 Phila. (Pa.) 621, 

31. Lewis v. Germantown, etc., R. 
Co., 16 Phila. (Pa.) 621; Columbia, 
etc., R. Co. v. Seattle, 6 Wash. 332, 33. 
P 824, 34 P 725. 

[a] Necessity.—Under a statute 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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vacating a street will not have the effect of re- 
establishing it.22 Where a statute declares that all 
streets, roads, and alleys in a particular village 
which have been worked and improved by the trus- 
tees and are then used as such shall be public high- 
ways, the inquiry as to such ways is as to determin- 
ing whether they come within the provisions of the 
statute and not as to whether the way has been 
established under the common-law or general statu- 
tory provisions.?3 

Necessity of opening. A street is usually not re- 
garded as actually established until it is open for 
public use.*4 i 

Estoppel or recognition. Where lands are dedi- 
eated for street purposes by a municipality with 
an assent thereto and release of all claims for dam- 
age by the owners, they make an existing street 
at least as between them, and one dealing with prop- 
erty so dedicated to street purposes, although not 
actually in publie use, who recognizes the right to 
use such land for street purposes, cannot there- 
after in dealing with the same person repudiate the 
existence of the street.*°. Where the ordinance un- 
der which a railroad company is granted a right of 
way through a city recognizes the existence of cer- 
tain streets, the railroad company after accepting 
the privileges and benefits of the ordinance cannot 
question the character of such streets as public 
ways.** Where an ordinance has been passed clearly 
recognizing the existence of a street and providing 
for its widening and extension, the city may be 
estopped by the ordinance and acts done under it 
from setting up that the location was not in fact 
a street.*? 
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[§ 3602] (2) Adoption of Plan or Plat.** While 


the legislature upon the incorporation of a city may 
establish the public streets therein with reference 
to a particular plat or plan,?? and by statute a 
plan filed upon an annexation of territory to the 
city may make the streets shown thereon public 
streets,*° the mere fact that a street is shown upon 
a map or plan of the city does not make it an actual 
street where it has not been opened as such.*! This 
is true notwithstanding the city owns in fee simple 
the land designated in the plan as the place where 
the street is to be located.4?, By express provision 
of the statutes in some jurisdictions, whenever a 
city has been surveyed and a plat thereof has been 
filed showing the streets, such streets are public 
highways.*2 Where streets have been established 
by the proper authorities according to a plan, if 
they can be identified and drawn on the ground 
from the description in the record and the delinea- 
tion upon the plan taken together, the laying out 
of the way will not be void or vitiated by a mis- 
description.*+ 

Change of plan. The municipality may under 
the authority of the legislature change the plan 
and thereby the extent of the street.*° 

[§ 3603] (3) Statutory Proceedings.** By provi- 
sions of the charter or other statutes, it is provided 
in many jurisdictions that streets may be established 
by municipal proceedings based generally upon the 
consent of the property owners or a majority 
thereof manifested by petition or election, or by 
other proceedings initiated by the municipality.** 
Substantial compliance with the statutes is required 
to make the establishment valid,*® although the pre- 


providing that county roads within 
the limits of a city shall remain 
county roads until accepted by the 
city council, the use of a county 


road by a city does not make it a 
city street, so as to entitle the city 
y. Brown, 63 Or. 418, 128 P 45. 
[b] Laying out by bounds and 
ts sufficiently established. Town- 
Acceptance of dedication see Dedi- 
eation §§ 79-88. 
Imposing liability ed defects see 
32. Bradley v. Genterville, 
Iowa 599, 117 NW 968. 
33. Hickok vy. Plattsburgh, 41 
34. Ga.—Robins v.. McGehee, 127 
Ga. 431, 56 SE 461. 
Ill.—Chicago v. Gosselin, 4 Ill, A. 
Mich.—Jackson y. Peo., 9 Mich. 111, 
77 AmD 491. 
Mo.—Hunter v. Weston, 111 Mo. 
. C.—State v. Whitaker, 66 N, C. 
[a] Until an alley is opened for 
public use, occupation or obstruction 
of it is not punishable under munici- 
itt, 77 AmD 491, 
Liability for defects see supra § 
I%65) in 43 C.J, 
99 NE 547. 
Dedication of city property for 
street see supra § 2104 text and note 
36. Chesapeake, etc., R. Co. v. Day- 
ton, 177 Ky. 502, 197 SW 969. 
37. “Columbia, etc., R, Co. v. Se- 
Making and filing of map as 
taking of property see Eminent Do- 
main § 182%. 
Offi t- 
ance of dedication see Dedication § 85. 
Plans, plats, and surveys generally 
see supra §§ 133, 134 in 43 C. J 


to recover it in ejectment. Silverton 
send y. Hoyle, 20 Conn. 1. 
Supra § 1766 in 43 C 
139 
Barb, CN. Y.) 130: 
570 
oe 19 SW 1098, 17 LRA 633. 
630. 
pal by-laws. Jackson y. Peo., 9 Mich. 
35. Peo. v. Priest, 206 N. Y. 274, 
Boite 43 (Cou. 
attle, 6 Wash. 332, 33 P 824, 34 P 725. 
3s. 
cial maps as evidence of accept- 
39. Aiken v. Lythgoe, 


435; McClellan y. Weston, 49 W. Va. 
669, 39 SE 670, 55 LRA 898. 

[a] The “Map of Outside Lands,” 
made under the act of March 27, 1868 
(St. [1867-1868] c 331), and there- 
after expressly ratified by the act of 
March 14, 1870 (St. [1869-1870] ¢ 
249), did not have the effect of re- 
serving or setting apart as a public 
street the trapezium shaped lot in the 
city of San Francisco, constituting a 
part of the “Outside Lands,’ and 
bounded by I Street,’ Forty-Ninth 
Avenue, J Street, and the “Great 
Highway,” which fronts on the Pa- 
cific: Ocean. Merritt v. Barta, 158 
0% Nae 7 0 a ta Be Wd Ba 45 

40. Matter of Jerome Ave., 120 
App. Div. 297, 105 NYS 319; Matter 
of New York, 24 App. Div. 7, 49 NYS 


119. 

41. Robins v. McGehee, 127 Ga. 
431, 56 SE 461; Erie-R. Co. v. Pas- 
saic, 79 N. J. L. 19, 74 A 338; Syra- 
cuse v. Cook, 187 App. Div. 578, 176 
NYS 396 [aff 228 N. Y. 529 mem, 126 
NE 902 memJ; Com. v. Philadelphia, 
ete R..-Co.), 135, (Pat 256.19 A 1051 
Philadelphia v. Meighan, 24 Pa, Dist. 
630. See State v. Newark, 28 N. J. L. 
491 (pointing out the distinction be- 
tween laying out a street upon a map 
and opening it so as to make it an 
actual street). 

{a] Plotting.—Unless the statutes 
so provide, the plotting of a street by 
the board of surveyors and placing it 
on a plan of public streets does not 
make it a public street in effect or in- 
tent. MacKellar v. Seeds, 10 Pa. Su- 
per. 167, 44 WklyNC 182. 

[b] A street delineated on a map 
made pursuant to a charter which 
authorizes the council to prescribe 
and adopt the location of streets and 
sewers is not a street “laid out” with- 
in the meaning of a charter provision 
as to the vacation or alteration of a 
street already laid out. Erie R. Co. 
v. Passaic, 79 N. J. L. 19, 74 A 338. 

[ce] Rule applied.—If the original 
location of a street did not include 


41 S. C. L.!a certain strip, it does not become a 


part of the street by the fact that it 
was shown on maps as part thereof. 
Syracuse v. Cook, 187 App. Div. 578, 
176 NYS 396 [aff 228 N. Y. 529 mem, 
126 NE 902 mem]. 

42. Robins v. McGehee, 127 Ga. 
431, 56 SE 461. 

43. State v. Forrest, 12 Wash. 483, 
41 P 194, 

44. Glover v. Boston, 14 Gray 
(Mass.) 282; Henshaw v. Hunting, 1 
Gray (Mass.) 203. , 

45. Willock v. Beaver Valley R. 
Co., 222 Pa. 590, 72 A- 237. 

46. Condemnation proceedings see 
Eminent Domain 8§ 300-514. 

Measure of damages in condemna- 
tion proceedings where street is 
Spopet see Eminent Domain §§ 215, 


47. See statutory provisions. 

48. Mass.—Baker v. Fall River, 
187 Mass. 53, 72 NE 336; Oliver v. 
Pitman, 98 Mass, 46. 

N. J.—Jersey City v. National 
Ran R. Co... boUN? Se 19 4. 26 7a 
145. 

N. Y¥.—Neumann v. New York, 137 
App. Div. 55, 122 NYS 62; Matter of 
Rockwood St., 107 App. Div. 612, 94 
NYS 841 [aff 183 N. ¥. 571 mem, 76 
NE 1107 mem]; In re Opening of 
178th St., 107 App. Div. 22, 94 NYS 
838 [aff 183 N. Y.-571 mem, 76 NE 
1094 mem]; McCutcheon vy. Terminal 
Station Commn., 88 Misc. 601, 151 
NYS 451 [aff 168 App. Div. 301, 154 
NYS Vib (art 217 N.: Yin V2 ee Ns 
661) ]. 

Pa.—Com. vy. Kline, 162 Pa. 499, 29 
A 799; Shobert y. Bloomsburg, 74 Pa. 


Super. 246; Morrison v. Conshohocken, 


17 Montg. Co. 47. P 

R. I.—Simmons vy. Mumford, 2 R. I. 
172. 

Tex.—Grace v. Walker, 95 Tex. 39, 
64 SW 930, 65 SW 482. 

Vt.—Bolles v. Montpelier, 93 Vt. 
513, 108 A 565. . 

Que.—Couture v. Megantic, 31 Que. 
Super. 541; Bouchard v. St. Alexan- 
dre, 25 Que. Super. 415; Paquet v. 
Durham, 22 Que. Super. 233, 5 Que. 
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sumption is that the statute was complied with,* 
and mere irregularities will not invalidate the pro- 
A property owner who signs a petition 
to have a street laid out in front of his premises 
is not thereby estopped, as owner of that property 
or of property subsequently acquired, to questron 


‘ceedings.°° 


the legality of the proceeding.*? 


Applicability and construction of statutes and 
A city cannot avail itself of a statute 
applicable to county roads only.®? 
fixing the course and limits of the street, in the 
absence of anything appearing to the contrary, will 
be construed as establishing it at once, and not as 
merely preparatory to its future establishment.** 
A statute referring to a street for the purpose of 
designating a boundary will not be construed as 
A statute establishing 
streets through a cemetery does not apply to streets 


ordinances. 


extending the street itself.°* 


not within such boundaries.®® 


Pr. 229; Pinsonnault vy. Laprairie, 20 
Que. Super. 525. 

[a] Establishment by county 
court.— (1) Under a statute providing 
that, upon the neglect of a municipal- 
ity to lay out a requested highway, 
application may be made to the coun- 
ty court which shall appoint commis- 
sioners to examine the premises and 
inquire into the convenience and 
necessity of the highway, the juris- 
diction conferred upon the court is to 
compel municipalities to discharge its 
duty, and a court has no jurisdiction 
over the manner in which that duty 
shall be performed. Alexander v. 
Montpelier, 81 Vt. 549, 71 A 720. (2) 
Under such a statute a direction of 
the commissioners has the _ effect 
merely of a recommendation which 
the court may reject or accept, and 
is therefore not in excess of the pow- 
ers of the commissioners. Bolles v. 
Montpelier, 93 Vt. 513, 108 A565 
(holding that, where the commission- 
ers, hearing petition for establish- 
ment of a highway, made recom- 
mendations that a plank walk should 
be constructed on one side of the 
highway, as to itS grade, and that 
construction of a bank wall be for- 
bidden, the commissioners did not ex- 
ceed their jurisdiction, for the county 
court could reject or accept such rec- 
ommendations). .(3) An order of the 
county court. establishing the high- 
way “according to the provisions of 
the report” of the commissioners is 
erroneous, and affects the substantial 
rights of the city, as incorporating in 
the order by the reference to the re- 
port matters outside the jurisdiction 
of the court, so that the order is void 
to such extent. Bolles v. Montpelier, 
supra. (4) In such proceedings the 
judgment of a lower court is not to 
be reversed unless it is made to ap- 
pear that substantial injustice has 
been done to the excepting party. 
Bolles v. Montpelier, supra. (5) 
Where the admission, in evidence be- 
fore the commissioners, in proceed- 
ings for the opening of a highway 
pursuant to a statute, of opinion tes- 
timony as to the necessity for the 
highway did not result in any sub- 
stantial injustice to petitioners, it 
was not reversible error for the coun- 
ty court to decline to reject the com- 
missioners’ report because of the ad- 
mission of such evidence. Bolles v,. 
Montpelier, supra, 

[b] Establishment of name.—A 
petition to the board of aldermen of 
a city by the owner of a tract of land 
therein -on which he has laid out and 
named a court with house lots on 
each side, setting forth what he has 
done and asking “to have the said 
name of said court recognized and 
duly recorded by the proper author- 
ity and hereafter known as _ such,” 
and their order thereon that the court 
“be called” by the name prayed for, 
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Effect of prior dedication. 
filing of a map will not prevent a city from pro-_ 
ceeding under the method provided by statute for 
the establishment of a street over the lines of a 
proposed street as shown on the map.°® 

Description and location. 


A dedication by the 


It is essential to the 


lawful location of a city street that its termini be 


An ordinance 


municipality.°® 


“the same being private property,” 
does not establish the court as a pub- 
lic way; nor estop the owner from 
conveying with one of the lots a por- 
tion of the court without reserving a 
right of way over such portion for 
the subsequent grantees of the other 
lots. Oliver v. Pitman, 98 Mass. 46. 

[ec] When street opened.—Under 
the act-of March 22, 1870 (P. L. p 
522), relating to streets in the bor- 
ough of Conshohocken, a street is not 
opened until the possession of the 
landowner is disturbed or some act is 
done appropriating the land of the 
owner. Morrison v. Conshohocken, 17 
Montg. Co. (Pa.) 47. 

{d] Crossing railroad.—(1) Where 
a city lays out a street up to the line 
of the right of way of a railroad 
company, and another street on the 
opposite side up to the other line of 
the right of way, there is no absolute 
right in the public to use the inter- 
vening space as a highway, and the 
fact that the city has granted a per- 
mit to a gas company to lay gas pipes 
under such intervening space with 


the consent of the owner, or that the 


city has laid a water pipe under the 
space, is not in itself sufficient to 
establish a public highway across 
such intervening space. Peacock v, 
Philadelphia, 48 Pa. Super. 548. (2) 
The fact that the city, by ordinance, 
authorized the laying of the water 
pipe does not imply that this was to 
be done otherwise than in the exer- 
cise of the city’s right to lay a water 
pipe across intervening private prop- 
erty with the owner’s consent, or 
upon giving or securing him compen- 


sation. Peacock y. Philadelphia, su- 
pra. 
49. Long Island R. Co. v. New 


York, 199 N. Y. 288, 92 NE 681. 

50. Pittsburgh, etc., R. Co. v. Wol- 
cott, 162 Ind. 399, 69 NE 451; Ross v, 
Malcom, 40 Pa. 284; Carr v, Ferguson, 
45 N. S. 132, 9 BastLR 218. 

51. Hoy v. Hubbell, 125 App. Div. 
60, 109 NYS 301. 

52. Illinois Cent. R. Co. yv. State, 
94 Miss. 759, 48 S 561. 

[a] Statute applicable only to 
county roads.—An act providing that 
any person who desires a public road 
laid out, altered, or changed may pre- 
sent a petition to the board of super- 
visors stating facts on which the 
board shall hear the parties, and, if it 
determines that the prayer ought to 
be granted, it shall appoint a com- 
mittee to view the contemplated road, 
etc., is applicable to highways only, 
and cannot be availed of by munici- 
palities to lay out or change streets. 
Illinois Cent. R. Co. v. State, 94 Miss, 
759, 48 S 561. 

53. Grace v. Walker, 95 Tex. 39, 
64 SW 930, 65 SW 482. 

Peo. v. Dana, 22 Cal. 11; Peo. 
v. Kruger, 19 Cal. 411. 


54. 
55. Naglee v. Philadelphia, 10 


definitely located,®” and the proceeding is void where 
it does not definitely locate the street.>® 

Review. Under a statute giving the right of ap- 
peal only to a person ‘‘aggrieved,’’ citizens and tax- 
payers of the city who show no special injury differ- 
ent from the public in general have no right to 
appeal from the laying out of a highway by the 


[§ 3604] (4) Prescription—(a) In General. A 
street or an alley may be established by prescrip- 
tion,®° or long usage from which dedication and ac- 


Phila... (ea) tet. 
56. New Jersey Junction R. Co. v. 
Jersey City, 68 J. Te, 108,- 52 


352 [aft 70. N. J. L. 826, 59 -A 11174, 
fa] Rule applied.—An owner of 
property along a street alleged by 


other owners to be dedicated, but 


which has not been actually opened 
or accepted by the public, may peti- 
tion to have the street opened, and 
be counted as a part of the petition- 
ing property owners required by stat- 
ute to legalize a street opening. New 
Jersey Junction R. Co. y. Jersey City, 
68 N. J. L. 108, 52 A 352° [aff 70 N: 
J; Li. 826, 59 A 1117]. . 

57. Chapman vy. Hood River, 100 
Or. 43,. 196 BP 467, 

58. Hinckley v. Hastings, 2 Pick. 
(Mass.) 162; Matter of Thompson, 21 
Us CoQ B. 545; 


59. Lane y. Keene, 74 N. H. 599, - 
66 A 101. 

60. U. S.—Raton v. Pollard, 270 
Fed. 5 


Ala.—Beard v. Hicks, 163 Ala. 329, 
50 S 2382. 

Ark.—Balmat vy. Argenta, 123 Ark. 
184 SW 445; Waring. v. Little 
Rock, 62 Ark. 408, 36 SW _ 24. 

Cal.—Whiteman vy. San Diego, 184 
Cal, 163,°193: P98; Bihn Cosve Santa 
Cruz, 170 Cal. 436, 150 P 62. 

Conn.—New Haven v. New York, 
ete., R. Co., 72 Conn. 225, 44.A 31. 

Ga.—Carlisle v. Wilson, 110 Ga. 
860, 86 SE 54, i 

Ill.—Law y. Neola El. Co., 281 Il. 
148, 117 NE 4385; Wiehe v. Pein, 281 
Til. 180, 117 NE 849; Princeton v. 
Gustavson, 241 Ill. 566, 89 NE 653; 
Lee v. Harris, 206 Ill. 428, 69 NE 230, 
99 AmSR 176; Chicago v. Borden, 190 
Ill, 480, 60 NE 915; Chicago v. Howes, 
169 Tll. 260, 48 NE 408; Chicago v. 
Sawyer, 166 Ill. 290, 46 NE 759; Manly 
v. Gibson, 18 Ill. 308; Lineoln v. St. 
Louis,.ete.,;R,. Goi, 201: Dl. A. 152: 

Ind.—Donner y. Griffith, 71 Ind, A. 
693, 122 NE 23. 

Iowa.—Johnson vy. Shenandoah, 153 
Iowa 4938, 133 NW 761; Burlington, 
ete., R. Co. v. Columbus Junction, 104 
Iowa 110, 73 NW 501. 

Kan.—Raymond y. Wichita, 70 Kan, 
528, 79 P 323. 

Ky.—Home Laundry Co, v. Louis- 
ville, 168 Ky. 499, 182 SW 645; Ken- 
tucky Cent. R. Co. v. Paris, 95 Ky. 
627, 27 SW 84, 16 KyL 170. 

Md.—Brady v. Baltimore, 130 Md. 
506, 101 A 142, 

Mass.—Scott v. Worcester, 257 
Mass. 520, 154 NE 328; Sullivan v. 
Worcester, 232 Mass, 111, 121 NE. 788; 
Stetson Vv. Maxon, 19) Pick. 147, -31 
AmD 123. 

Mich.—Deitroit v. Myers, 152 Mich. 
666, 116 NW 620. See Manchester v. 
Clarkson, 195 Mich, 354, 162 NW 115 
(question. of fact). 

Mo.—Cochran v. Wilson, 287 Mo. 


210, 229 SW 1050; Quinn v. St. Louis,” 


ete., R. Co., 253 Mo. 48, 161 SW 820; 
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; by the statutes.®” 


-ceptance may be presumed,* or from which the con- 
elusive legal presumption may arise of establishment 
User by the public for 
more than forty years,®* or for more than twenty- 
one years,** or for more than twenty years,® has 
So, user continuing 
for more than the time required by the statute of 
limitations to bar an action of ejectment may be 
_ sufficient,®* and a shorter period is sometimes fixed 
Where the public generally has 
used land so as to acquire a prescriptive right to 
an easement against the owner, the city in which 
it is situated may assert the rights of the public 
thus acquired, without itself having asserted the 
right to the full period of preseription.®8 


by competent authority.® 


been held sufficient as to time. 


a statute providing that, 


whenever any road or 
portion thereof shall have been used and kept in 
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Under 


repair and worked for a stated time continuously 


St. Louis, etc., R. Co. v. Lindell R. 
Co., 190 Mo. 246, 88 SW 634; Duck- 
worth Vv. Springfield, 194 Mo. A. Ll Pa 
184 SW 476; Asbury v. Kansas City, 
161 Mo, A. 496, 144 SW 127; Mitchell 
v. St. Louis, etc., R.; Co:, 116 Mo. A. 
81, 92 SW 111. 

Mont.—Stettheimer v. Butte, 60 
Mont. 111, 198 P 455; Lockey v. Boze- 
man, 42 Mont. 387,, 1138 P 286, 289 
RoI Cyei. 

N. J.—Dickinson v. Delaware, etc., 
RCo. ot Ne Ss las 204, 93. A (08: 
West Long Branch y. Hoch, 99 N. J. 
Eq. 103, 138 A 106 [rev 99 N. J. Kq. 
lt 131 A 889]. 

Y.—McMannis v. Butler, 49 
Barb. 176. See Matter of Hand 
Street, 52 Hun 206, 5 NYS 158, 55 
Hun 130% 8 NYS 610 (holding, how- 


. ever, that the charter provision did 


not apply where the owner had not, 
by some act on his part, dedicated the 
premises to public use). 

N. C.—Wyatt v. Cely, 86 S. C. 539, 
68 SE 657. 

Oh.—Cleveland, etc., R. Co. 
land, £5-On. Cir: Ct N.S. 193,83. Oh. 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]. 

aay re soe: Empire City, 45 


‘Or. 296, 77 P 3 


Pa.—Coward v. Llewellyn, 209: Pa. 
582, 58 A 1066; Philadelphia v. Hinkle, 
64 Pa. Super. 495. 

Tex.—Dublin v. Barrett, (Civ. A.) 
242 SW 535; Perrow v. San Antonio, 
etc., R. Co., (Civ. A.) 181 SW 496. 

Va. —Keppler v. Richmond, 124 Va. 
592, 98 SE 747; Norfolk, etc., ’R. Co. Vv. 


Bristol, 116 Va. 955, 83 SE 421. 
Wash. — Olympia v. Lemon, 93 
Wash. °508, 161 P 363; Seattle v. 


Hinckley, 67 Wash. 273, 121 P 444. 

Wis.—Milwaukee Boiler Co. v. Wad- 
hams Oil, etc., Co., 126 Wis. 32, 105 
NW 312. 

Can.—Rhodes v, Perusse, 41 Can. 
S. C. 264. 

Ont.—Ottawa v. Grand Trunk R. 
Co., 19 OntWN 170 [app dism 50 Ont. 
L. 239, 64 DomLR 3 

[a] Although an ies has been 
legally vacated, its use by the public 
for ten years with the knowledge and 
consent of the city and the owners of 
abutting lots will constitute it a pub- 
lic alley again. Mitchell v. St. Louis, 
etc., R. Co., 116 Mo. A. 81, 92 SW 111. 

[bo] Property already devoted to 
public use.—A passageway adjoining 
a school building is devoted to a pub- 
lic use, and cannot be acquired by 
the public through adverse user 
in view of a statute providing that 
statutes of limitation shall not ex- 
tend to lands given, granted, or ap- 
propriated to ony public use. Coch- 
ran v. Wilson, 287 Mo, 210, 229 SW 
1050. 

[el] Railroad land not constituting 
a part of a right of way may be sub- 
jected to public easement by _ user. 
Dickinson y. Delaware, etc., R. Co., 
87 N. J. L. 264, 93 A 703. 

{d] In Louisiana (1) the servitude 
of passage cannot be ean by pre- 


v. Cleve- |, 


scription. Reymond y. Baton Rouge, 
145 La. 162, 82 S 75, (2) In the ab- 
sence of proof of intention on the 
part of the owner to dedicate his 
property to public use, the -mere 
use of the passage by the public for 
however long a time cannot supply a 
title or serve as a basis of prescrip- 
tion. Bomar v. Baton Rouge, 162 La. 
342, 110 S 497 [aff 4 La. A. 232]; Rey- 
mond vy. Baton Rouge, supra; McCear- 
ley v. Lemennier, 40 La. Ann. 253, 3 
S 649; Torres v. Falgoust, 37 La. Ann. 
497. (3) Rev. St.. §§ 3368, 3369 and 
Civ. Code art 765, as amended by Acts 
(1904) No. 25, with reference to the 
establishment of public roads and the 
effect of user of a road after it has 
been declared a public highway by 
the police jury, do not apply to streets 
or roads within a municipality, Bo- 
mar v. Baton Rouge, supra. 

Gl. User as evidence of dedication 
see Peder es §§ 115-123. 

62. v. Northfield, 13 Pick. 
(Mass. ) 94, 23 AmD 662. 

63. Reed v. Northfield, supra. 

64 Felt v. West Homestead Bor- 
ough, 260 Pa. 11, 103 A 508; Coward 
v. Llewellyn, 209 Pa. 582, 58 A 1066; 
Washington Borough y. Steiner, 25 
Pa. Super. 392. 

65. Chicago v. Wright, 69 Ill. 318; 
Requa v. Rochester, 45 N. Y. 129, 6 
AmR 52. 

66. McLemore vy. McNelly, 56 Mo. 


A. 556. : 
See statutory provisions. 

[a] Necessity of dedication.—Un- 
der a statute providing that, where 
any street, alley, or lane shall have 
been opened to use as such by the 
public for the period of five years, it 
shall become a public street, alley, or 
lane for all purposes, there must be 
some act on the part of the owner 
dedicating the premises to public use. 
Matter of Hand St., 52 Hun 206, 5 
NYS 158, 55 Hun 132, 8 NYS 610. 

[b] Such a statute is not retro- 
active so as to deprive the parties of 
existing rights. McMannis v. Butler, 
49 Barb. (N. Y.) 176. 

[ec] ®en years.—Where an alley 
has been vacated by the city authori- 
ties, yet has been used by the public 
for ten years with the knowledge and 
consent of the city and the owners of 
abutting lots, it will become a public 
alley again. Mitchell v. St. Louis, 
etc., R. Co., 116 Mo. A. 81, 92 SW 111. 

68. Ft. Worth v. Mansfield, 44 Tex. 
Civ. A. 372, 99 SW 436. 

69. Stees Co. v. Reinhardt, 142 
Minn. 340, 172 NW 219; .Minnesota 
Brewing Co. v. East Grand Forks, 118 
Minn. 467, 136 NW 1103. 

70. Speir v. Utrecht, 121 N. Y. 420, 
24 NE 692; Nichols Copper Co. Vv. 
Connolly, 208 App. Div. 667, 203 NYS 
839 [aff 240 N. Y. 596 mem, 148 NE 
720 mem]; Fountaine v. Fuld, etc., 
Knitting Co., 207 App. Div. 542, 202 
NYS 535; Farmers’, etc., Sav. Bank v. 
Lockport, 89 Misc. 157, 151 NYS 865 
faff 184 App. Div. 961 mem, 170 NYS 
1079 mem]. 
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as a public highway, it shall be deemed a public 
road, something more than a mere use of land for 
public travel is required to set the statute running,®?® 
and under a statute providing that the road shall 
have been used 
been held that the road must not only have been 
traveled upon, but must be kept in repair or taken 
in charge and adopted by the public authorities.” 
Further, a statute providing that title to a high- 
way cannot be acquired by use until so declared 
by the board of county commissioners has been held 
to evince a general legislative intent and to require 
an assumption of jurisdiction by definite action of 
the municipal authorities, notwithstanding streets 
are subject to the control of municipal authorities.” 

[§ 3605] (b) Character of User. 
be under a claim of right,’? and it must be exclusive,”* 


oe 


as a public highway,’’ it has 


The user must 


71. Barnard Realty Co. v. Butte, 
48 Mont. 102,136 P 1064. 

[a] Repeal of other statutes.— 
Such a statute does not repeal other 
statutory provisions as to the power 
of municipalities to establish, widen, 
and vacate streets. Barnard Realty 
Co. v. Butte, 48 Mont, 102, 136 P 1064. 
Ga.—Atlanta v. Georgia Ry 
etc., Co., 148 Ga. 635, 98 SE 83. 

Tll.—Princeton v. Gustavson, 241 
Ill. 566, 89 NE 653; Chicago vy. Galt, 


224 Tl, 421, 79 NE 701;:Chicago v. 
Chicago, ete, Re Cox, 153 Tl. 561, 38 
NE 768; Heater v. Chicago, ete,OR, 
Co., 200° Tl. A. 331: 

Ilowa.—Dugan v. Zurmuehlen, 211 
NW 986. 
. Kan.—Topeka v. Cowee, 48 Kan. 
345, 29 P 560. 

Mich.—Leonard v. Detroit, 108 


Mich. 599, 66 NW 488. 

N. Y.—Mott v. Eno, 97 App. Div. 
580, 90 NYS 608 [rev on other 
grounds 181 N. Y. 346, 74 NE 229]; 
Watkins v. Welch Grape Juice Co., 96 
App. Div. 114, 69 NYS 47. 

Oh. —Cincinnati, ete, Ree Cop 
Roseville, 76 Oh. St. 108, 81 NE 178: 
Millikin v. Bowling Green, 9 Oh. Cir: 
Ct. 493, 6 Oh. Cir. Dee. 483 

Va.— Keppler Vv. Richmond, 124 Va. 
592, 98 SE 747. 

Ont.—Baldwin v. O’Brien, 40 Ont. 
L. 24, 12 OntWN 256. 

73. Ga—aAtlanta v. Georgia R., 
etc., Co., 148 Ga. 635, 98 SE. 83. 

Ill.—Tri- City ‘Artificial Ice Carry 
Day, 292 Ill. 545, 127 NE 106; Prince- 
ton v. Gustavson, 241 Ill. 566, 89 NE 
653; Chicago v. Chicago, el RCs, 
152 Ill. 561, 38 NE 768. 

Ind. —Cincinnati, Ste RE Oo. 
Cleveland, ete., R. Co., 188 Ind. 230, 
123 NE 1. 

Towa.—-Davis v. Bonaparte, 137 
Iowa 196, 114 NW 896. 

Minn.—-Stees Co, v. Reinhardt, 142 
Minn. 340, 172 NW 219. 

Krutzy0 007 


Wash. — Humphrey Wi 
Wash, 152, 137 P 806. 

[a] The fact that the public as 
well as persons having business with 
a railroad company drove over a part 
of a right of way owned in fee by 
such company which was used for 
the purpose of loading and unloading 
cars does not show a use that is 
either exclusive or adverse so as to 
establish a street by public user. 
Cincinnati, ete., R. Co. v. Cleveland, 
etc., R...Co., 188 Ind. 2380, 123. NE. 1. 

[b] Where owner extended side- 
walk within lot line for five feet to 
front of his business building, and 
always asserted the right to use and 
did use the strip, there could be no 
easement in favor of the city by pre- 
scription. Stees Co. v. Reinhardt, 142 
Minn. 340, 172. NW. 219. 

{c] Footing stones beneath, and 
cornice above, surface.—The facts 
that a portion of a strip of land be- 
tween the street line and a building 
is occupied beneath the surface of the 
ground by footing stones for the 
building and that the. cornice. of the 
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open,’* notorious,’®> continuous,"® uninterrupted,” 
in’? : 
Where the landowner retains dominion over the 


undisputed,*® or acquiesced 


building overhangs the strip do not 

show such antagonistic use of the 
» strip by the owner of:the building as 

precludes the city from acquiring an 
easement in the surface below and 

above the surface. Dallenbach v. 

Burnham, 248 Ill. 468, 94 NE 41, 140 

AmSR 228. 

74, Tri-City Artificial Ice Co. Vv; 
Day, 292 Ill. 545, 127 NE 106; Hum- 
phrey v. Krutz, 77 Wash, 152, 137 P 
806. 

75. Peo. v. Southern Pac. R. Co., 
68 Cal. A. 158, 228 P 726; Tri-City 
Artificial Ice Co. v. Day, 292 Ill. 545, 
127 NE 106; Stettheimer v. Butte, 60 
Mont. 111, 198 P 455; Humphrey v. 
Krutz, 77 Wash. 152, 137 P 806. 

76. Ala.—Cochran vy. Purser, 160 

540, 49 S 353. 

Cal.—Peo. v. Southern Pac. R. Co., 
68 Cal. A. 153, 228 P 726. 

Ill—Springfield v. Springfield Cons. 
R.°Co., 295 Ill. 234, 129 NE 82; Tri- 

City Artificial Ice Co. v. Day, 292 Ill. 
545, 127 NE 106; Princeton v. Gus- 
tavson, 241 Ill. 566, 89 NE 653; Chi- 
cago v. Galt, 224 Ill. 421, 79 NE 701; 
Chicago v. Chicago, etc., R. Co., 152 
Tll. 561, 38 NE 768; Heater v. Chi- 
cago, etc., R. Co., 200 Ill. A. 3381. 

Iowa.—Davis v. Bonaparte, 137 
Iowa 196, 114 NW 896. 

N. J.—West Long Branch v. Hoch, 
99 N. J. Eq. 103, 138 A 106 [rev 99 
Nid, ba 2356;. 1310 A 889]. 

Or.—Clatskanie vy, McDonald, 85 Or. 
670, 167 P 560. 


Pa.—Ferdinando vy. Scranton, 190 
Pa. 321, 42 A 692. 
Wash.—Humphrey v. Krutz, 77 


Wash. 152,.137 P 806. 

77. Ark.—Little Rock v. Galloway, 
162 Ark. 329, 258 SW 356. 

I1l.—Sprinegfield v. Springfield Cons. 
R. Co.,°295 Ill. 234,°129 NB 82; 'Tri- 
City Artificial Ice Co. v. Day, 292 Ill. 
545, 127 NE 106; Wiehe v. Pein, 281 
GY, APSO, tT A NES 49k Princeton ty. 
Gustavson, 241 Ill. 566, 89 NE 653; 
Chicago v. Galt, 224 Ill, 421, 79 NE 
701; Chicago v. Chicago, etc., R. Co., 
152 Ill. 561, 38 NE 768; Heater v. 
Chicago, ete., R. Co., 200 Ill, A. 331. 

Iowa. — Davis v. Bonaparte, 137 
Towa 196, 114 NW 896. 

Mich.—Detroit v. Myers, 152 Mich. 
666, 116 NW 620. 

Mont. — Lockey . v. 42 
Mont. 387, 113 P 286. 

N. J.—Dickinson v. Delaware, etc., 
R. Co.,.87 N. J. L. 264, 93 A 703; West 
Long Branch v. Hoch, 99 N. J. Eq. 
103, 1388 A 106 [rev 99 N. J. Eq. 356, 
131 A 889]. 

N. Y.—Farmers’, etc., Bank v. Lock- 
port, 89 Misc. 157, 151 NYS 865 [aff 
184 App. Div. 961 mem, 170 NYS 
1079 mem]; McCutcheon y. Terminal 
Station Commn., 88 Misc. 601, 151 
NYS 451 [aff 168 App. Div. 301, 154 
NYS: 7i1>((afl’ 247 Ni TY, 127, 111 NE 
661) ]. 

Oh.—Cincinnati, ete, R. Co. v. 
Roseville, 76 Oh. St. 108, 81 NE 178. 

Or.—Clatskanie v. McDonald, 85 
Or. 670, 167 P 560. 

Tex.—Cockrell v. Dallas, (Civ. A.) 
210 -SW 977. 

[a] Verbal assertion of claim in- 
sufficient.—W here a city asserts con- 
trol over land as part of a street, and 
it is used by the public for travel, 
the record owner’s verbal assertion 
of claims of ownership does not affect 
acquisition of a prescriptive title by 
the city, definite action disturbing 
such control, and use being essential. 
Eee ee, v. Bozeman, 42 Mont. 3&7, 113 
P 286. ; 

[b] Mere denials of public right 
or prohibition of public user of a road 
on a railroad’s land connecting two 
public streets, unaccompanied by any 
act disturbing such right, are not ef- 
fectual to destroy it. Dickinson v. 
Delaware, ete., R. Co., 87 N. J. L 


Bozeman, 
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and adverse.®°® 
by the public.*? 


264, 93 A 703. : 

[c] Constructing a narrow side- 
walk along one side of an alley and 
placing posts along its outer edge are 
not such acts by a private owner as 
are inconsistent with the use of the 
whole alley as a public highway. Chi- 
cago v. Howes, 169 Ill. 260, 48 NE 408. 

78. Detroit v. Myers, 152 Mich. 
666, 116 NW 620. 


79. Wiehe v. Pein, 281 Ill. 130, 117 
NE 849; Princetown v. Gustavson, 
241 Ill. 566, 89 NE 6538; Chicago v. 


Chicago, ete, R. Co., 152 Ill. 561, 38 
NE 768; Heater v. Chicago, etc., R. 
Co., 200 Ill. A. 331. Compare Sullivan 
v. Worcester, 232 Mass. 111, 121 NE 
788 (holding that the continuous use 
of street by public, even~ with im- 
plied assent of abutters and their 
predecessor or predecessors in title, 
is evidence of the exercise of adverse 
rights by the public); Manchester v. 
Clarkson, 195 Mich. 354, 162 NW 115 
(a street may be established by pre- 
seription, although the owner had 
no actual notice of the user, provided 
he should have known it). 


se. U. S.—Raton v. Pollard, 270 
Fed, 5. 

Ala.—Cochran y. Purser, 160 Ala. 
540, 49 S 353. 


Cal.—Whiteman v. San Diego, 184 
Cal. 163, 193 P 98; Peo. v. Southern 
Pac). RK: Co. 268 Cal Av 153," 228. Prt26. 

Colo.—Mitchell v. Denver, 33 Colo. 
oh (fuel eos al Somankeltssi a : 

Ga.—Atlanta v. Georgia R., 
Co., 148 Ga. 635, 98 SH 83. 

Ill.— Springfield v. Springfield Cons, 
R. Co., 295 Ill. 234, 129 NE 82; Tri- 
City Artificial Ice Co. v. Day, 292 Til. 
545, 127 NE 106; Princeton v. Gus- 
tavson, 241 Ill. 566, 89 NE 653; Chi- 
cago v. Galt, 224 Ill. 421, 79 NE 701; 
Chicago v. Borden, 190 Ill. 430, 60 NE 
915; Chicago v. Chicago, etc., R. Co., 


etc., 


152 Ill. 561, 38 NE 768; Heater v. 
Chicago, ete., R. Co., 200 Til: A. 33h. 
Ind.—Cincinnati, ete, R. Co.- v. 
Cleveland, etc., R. Co., 188 Ind. 230, 
123 NE i; 
Iowa.—Burlington, etc., R. Co. v. 


Columbus Junction, 104 Iowa 110, 73 
NW 501. 

Sy.—Home Laundry Co. vy. 
ville, 168 Ky. 499, 182 SW 645. 

La.—Reymond y. Baton Rouge, 145 
La. 162, 82 S 75. 

Mo.—St. Louis v. Cooper Carriage 
Woodwork Co., 216 SW 944. 

Mont.—Stettheimer v. Butte, 60 
Mont. 111, 198 P 455. 

Oh.—Cincinnati, ete, R. Co. v. 
Roseville, 76 Oh. St. 108, 81 NE 178. 

Or.—Clatskanie v. McDonald; 85 Or. 
670, 167 P 560. 

Pa.—Pittsburgh v. Edwin Bell, etc., 
Oon. ATT Pa, Tab iat A TOt: 

Tex.—Moore v. Waco, 85 Tex. 206, 
20 SW 61; Houston vy. Bammel, 53 
Tex. Civ. A, 336, 115 SW 661; Cockrell 
v. Dallas, (Civ. A.) 111 SW 977; San 
Antonio v. Sullivan, 4 Tex. Civ. A. 
451, 28 SW 307. 

Va.—Keppler v. Richmond, 124 Va. 
592, 98 SE 747. 

But see Wyatt y. Cely, 86 S. C. 539, 
68 SE 657 (holding that a right of 
way by prescription over an unin- 
closed city lot arises in favor of the 
public from the continuous use there- 
of by the public for twenty years, 
without proof that such use was ad- 
verse), 

{a] MTllustration.— Where public 
travel over a tract of land of which 
the owner was in actual occupation 
was not confined to a certain and 
well defined line, but was variant and 
indiscriminate over the entire tract, 
including a portion within the ex- 
tended lines of a certain street, the 
public acquired no right of way by 
user to the portion within the ex- 
tended lines of such street, the use 
thereof being permissive. St. Louis 


Louis- 


Is 3605 


land, a mere permissive use under a license from 
him will not establish a prescriptive right thereto 


v. Cooper Carriage Woodwork Co., 

(Mo.) 216 SW 944. ; 

[b] Ordinary use of land by a city 
ag a public street is a sufficient ad- 
verse possession by the city for the 
purpose of the statute of limitations. 
oon v. Waco, 85 Tex. 206, 20 SW 
61. 

{[c] Unequivocal adverse posses- 
sion.—(1) Public user of an alley by 
a city, to give rise to a public ease- 
ment in the land by prescription, 
must be under a claim of right, un- 
equivocally adverse to the owners. 
Keppler v. Richmond, 124 Va. 592, 98 
SE 747. (2) Possession by a city of 
a strip of land, manifested only by a 
passing over unfenced land, is equivo- 
cal, and cannot serve as a basis for 
the acquisition by prescription of a 
servitude of passage under the stat- 
ute. Reymond vy. Baton Rouge, 145 
La. 162, 82 S 75. 

[d] The use of a dockyard by the 
public for more than twenty years as 
though it were a part of the street 
longitudinally adjacent thereto will 
not establish a prescriptive right 
thereto by the public, where the 
wharf owner retains dominion over, 
and use of, the dockyard. Savannah 
v. Standard Fuel Supply Co., 140 Ga. 
353, 78 SE 906, 48 LRANS 469. 

[e] Notice of adverse character.— 
(1) ‘If use alone is relied upon to 
establish the right of the public [Such 
use] must be of such a character and 
under such circumstances as to indi- 
cate clearly to the owner, if advised 
thereof, or, if not, such as might be 
readily ascertained by the owner, so 
as to advise the owner, knowing the 


character of the use, that such use ~ 


was hostile and adverse.” Whiteman 
v. San Diego, 184 Cal. 163,171, 193 2 
98. (2) The use of a strip of land 
constituting a part of the homestead 
by the public for ten years as a way 
of ingress and egress to and from.a 
school is not such adverse possession 
as will give the wife notice that the 
municipality is claiming title to the 


fee in the land, and the use is not such’ 


adverse possession as will support 
the municipality’s claim to title by 
five years’ possession under a deed 
executed by the husband alone. Hous- 
ton v. Bammel, 53 Tex. Civ. A, 336, 
115 SW 661. (38) The indiscriminate 
use of a vacant lot by pedestrians for 
convenience in going to and from 
points, instead of following the 
streets or sidewalks, is not adverse 
to the owner, unless connected with 
some other facts indicating that the 
purpose was to create a way for the 
benefit of the public. Sutor vy. Inter- 
national, etc., R. Co., 59 Tex. Civ. A, 
73, 125 SW 943. (4) In Iowa by stat- 
ute the fact of adverse possession 
must “be proved by evidence distinct 
from and independent of the use and 
that the party against whom the 
claim is made had express notice 
thereof.” Davis v. Bonaparte, 137 
Iowa 196, 114 NW 896. 
81. Ark,—Little Rock y. Galloway, 
162 Ark. 329, 258 SW 356. 
Ga.—Atlanta_ v. Georgia R., etc., 
Co., 148 Ga. 635, 98 SE 83; Savannah 
v. Standard Fuel Supply Co., 140 Ga. 
353, 78 SE 906, 48 LRANS 469. 
Iil:——Peo.'v. Hlgin,. ete, R: Co. 298 
Ill, 574, 182 NE 204; Springfield vy. 
Springfield Cons. R. Co., 295 Ill. 234, 
129 NE 82; Wiehe v. Pein, 281 Ill. 130, 
117 NE 849; Anchor vy. Stewart, 270 
Ill, 57, 110 NE 385; Princeton v, Gus- 
tavson, 241 Tll. 566, 89 NE 653; Chi- 
cago v, Galt, 224 Til. 421, 79 NE 701. 
Iowa.—Johnson v. Robertson,. 156 
Ne tas 64, 185 NW 585, AnnCas1915B 


Ky.—Hall v. Leeper, 121 SW 683. 

Mich.—Detroit y. Myers, 152 Mich, 
666, 116 NW 620. 

N. Y.—Bolster v.. Ithaca: St, R. Co., 


SE Sena se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


arRy 


§§ 3606-3608] 


travel is not controlling.s* 


broader than the user.’ 


by inhabitants of a municipality 


a prescriptive right in the municipality.®® 

[§ 3607] (d) Effect of Acts of Municipal Officers. | 
While the rights of the public in a highway cannot 
be admitted away by taxing officers, the fact that 


iy App.’ Div. 239,79 NYS 597 [aff 
178 N. Y. 554 mem, 70 NE 1096 mem]. 

Or.—Clatskanie vy. McDonald, 85 Or. 
670, 167 P 560. 


Pa.—Ferdinando v. Scranton, 190 
Pa. 321, 42 A 692. 
Tex.—West v. Houston, (Civ. A.) 


163 SW 679; Sutor v. International, 
Brey. Lt. (Cos 759 . Tex, Civ. A. 73,125 
SW 943; Cockrell v. Dallas, (Civ. A.) 
Plt SW." 97%. 

Krutz, 77 


Wash.—Humphrey § vy. 
Wash. 152, 137 P 806. 

Ont.—Baldwin y. O’Brien, 49 Ont. 
L. 24, 12 OntWN 256 [allowing app 
10 OntWN 304]. 

[a] Agreement.— Where a strip 
abutting on a street was added to the 
sidewalk by a property owners’ agree- 
ment without dedication, the use of 
the strip by the public is referable to 
agreement, and no other rights were 
acquired. Johnson y. Robertson, 156 
Iowa 64, 135 NW 585, AnnCasi1915B 


137. 

[b] Public use of private way.— 
(1) Where land in controversy, re- 
served as a private way, was con- 
tiguous to a public way, the public 
use of the greater portion thereof 
was as consistent with permission as 
with hostility, and was insufficient, in 
view of other asserted and recognized 
rights of the owners to portions of 
the strip, to establish a street by 
user. Detroit v. Myers, 152 Mich. 666, 
116 NW 620. (2) Where a strip of 
land was originally set apart by the 
owner thereof as a private way, the 
use thereof will be presumed to have 
been in accordance with the original 
intent, and, when a way is opened as 
a private way, it cannot be converted 
into a public street by the mere use 
thereof, where such use is entirely 
consistent with the view that its use 
was merely permissive. Princeton v, 
Gustavson, 241 Ill. 566, 89 NE 653. 

[ec] Burden to show use under 


_license.—Where the proof shows un- 


interrupted use by the public of an 
alleged street or alley for the period 
necessary to establish a street or 
alley by prescription, the burden is 
on the owner of the land to show that 
Such use was under some license in- 
consistent with the claim of right by 
the public. Wiehe y. Pein, 281 IIl. 
130, 117 NE 849. 

82. Heater v. Chicago, etc., R. Co., 
200 Ill. A. 3381; Barnard Realty Co. v. 
Butte, 55 Mont. 384, 177 P 402. 

83. Koshland v. Cherry, 13 Cal, A. 
440, 110 P 143; Grandville v. Jenison, 
84 Mich, 54, 47 NW 600, 86 Mich. 567, 
49 NW 544; Dublin v. Barrett, (Tex. 
Civ; A.) 242 SW 5365. 

“Use is the sole test in constitut- 
ing the way into one which would 
ripen into a public highway by pre- 
scription, and the use is merely as of 
a highway.” Dublin v. Barrett, supra. 

[a] The fact that a street was 
used by only a limited number of peo- 
ple after it was opened will not pre- 
vent it from becoming a highway by 
user, where it is traveled as much as 
the circumstances of the surrounding 
population and their business require. 
Granéville v. Jenison, 84 Mich. 54, 47 
NW 600, 86 Mich. 567, 49 NW 544. 

[b] ‘The purpose which the way is 
fitted or intended to serve is, the 
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[§ 3606] (c) Manner and Extent of Use. To es- 
tablish a way by user, travel by the public must 
have pursued a definite, fixed course over it for 
the required period,®? although the amount of the 
The width of the way 
or the extent of the servitude is measured by the 
character of the user, for the easement cannot be 
It has been held that the 
use of land by the public generally and not merely 


does not create 


standard by which to determine the 
extent and character of use necessary 
to constitute an acceptance. Kosh- 
oe v. Cherry, 13 Cal. A. 440, 110 P 

84 Colo.—Goerke v. 
Colo. A. 482, 139 P 1049. 

lll. Wolpert v. Chicago, 
187, 117 NE 447. 

Mo.—St. Louis y. Cooper Carriage 
Woodwork Co., 216 SW 944, 

N. J.—West Long Branch vy. Hoch, 
99° Nid. gq, “103, 138) Av 106 [rev “99 
N. J. Eq. 356, 131 A 889]. 

N. Y.—lLighton v. Syracuse, 48 
Mise. 134, 96 NYS 692 [aff 112 App. 
Div. 589, 98 NYS 792 (rev on other 
grounds 188 N. Y. 499, 81 NE 464)]. 

Pa.—Pittsburgh v. Pittsburgh, etc., 
R, Co., 263 Pa. 294, 106 A 724; Ryman 
v. Girard, 73 Pa. Super. 57; Canton 
eae v. Williams, 67 Pa. Super. 

But see Olympia v. Lemon, 93 
Wash. 508, 161 P 3638 (holding that, 
where a right to a city street is ac- 
quired by usage, the city’s right is 
not limited to the actual beaten path, 
but it acquires a right to such width 
as is reasonably necessary for the 
public easement of travel). 

[a] Rule applied.—A statute de- 
claring all roads, except private roads 
theretofore established pursuant to 
law, and roads dedicated to public 
use, to be public highways, taken in 
connection with a statute fixing the 
width of public roads, will not extend 
a road established by prescription be- 
yond the width of actual user, since 
to do so would make the statute un- 
constitutional as taking private prop- 
erty without compensation. Goerke 
v. Manitou, 25 Colo. A. 482, 139 P 


Manitou, 25 
280 Ill. 


1049. 
85. Hihn Co. v. Santa Cruz, 170 
Cal. 436, 150 P 62, 


{a] Ilustration.— Where a city 
went upon beach land and took pos- 
session under a claim of grant from 
the state, erected 1mprovements oc- 
cupying the entire surface, changed 
the character of the land so as to 
render it unfit for any other use than 
that of a public highway, and main- 
tained it as such highway for more 
than twenty years, there was an ad- 
verse possession giving it ownership 
of at least an easement coextensive 
with its use; but as to land which it 
never improved by any permanent 
structure but left open, undistin- 
guished from the adjacent tidelands, 
and used by the public generally, and 
not merely by its own inhabitants, for 
walking, bathing, etc., without objec- 
tion by it, the mere fact that it 
passed and enforced ordinances regu- 
lating the use of its public lands was 
not sufficient to establish its. pre- 
scriptive right therein. Hihn Co, vy. 
Santa Cruz, 170 Cal. 436, 150 P 62. 

86. Detroit v. Myers, 152 Mich. 
666, 116 NW 620; St. Louis v. Cooper 
Carriage Woodwork Co., (Mo.) 216 
SW 944: Seattle v. Hinckley, 67 Wash. 
QS Mike ee. 

Estoppel by collection of assess- 
ments and taxes see Mstoppel § 198. 

87. Butte v. Mikosowitz, 39 Mont. 
$50, 102 P 593. 

88. Cal.—San Francisco-Oakland 
Terminal R. Co. y. Alameda County, 
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the land claimed as a street has been, at all times, 
listed as private property is significant, in connec- 
tion with other facts, as affecting the question of 
adverse, exclusive, and uninterrupted public user.®® 
Where a street has been established by prescription, 
the rights of the municipality cannot thereafter be 
prejudiced by the issuance of building permits by 
the building inspector.®* 

[§ 3608] c. Highways in Territory Included by 
Incorporation or Annexation. A public highway in 
rure, upon its inclusion by incorporation or annexa- 
tion within municipal boundaries, generally becomes 
ipso facto a street, and subject to municipal con- 
trol,8> and the municipal corporation takes it in its 


66 Cal. A. 77, 225 P 304. 

Ga.—Wood v. Shore, 160 Ga. 173, 
127 SEH 145; Almand vy. Atlanta Cons, 
St.°R.Co., 108° Ga, 417, 34, SE 36% 
Hendricks v. Carter, 21 Ga. A. 527, 
94 SE 807. 

Ill.—Owen v. Brookport, 208 Ill. 
35, 69 NE 952. 

Ind.—Brown vy. Hines, 16 Ind. A. 1, 
44 NE 655, 

Kan.—Raymond vy. Wichita, 70 Kan. 
523, 79 P 323; McGrew v. Stewart, ol 
Kan. 185, 32 P 896. 

Ky.—Ashland v. Cummings, 194 Ky. 
645, 240 SW 638; Gernert v. Louisville, 
155 Ky. 589, 159 SW 1163, 51 LRANS 
363; Oakdale vy. Sanders, 155 Ky. 352, 
159 SW 812; Park vy. Orth, 73 SW 
1015, 24 KyL 2209; Louisville v. 
Brewer, 72 SW 9, 24 KyL 1617. 

La.—Moreauville v. Boyer, 138 La. 
LOO; FASS see 

Mo.—Laclede-Christy Clay Prod- 
ucts Co. v. St. Louis, 246 Mo. 446, 151 
SW 460; Duckworth v. Springfield, 
194 Mo, A. 51, 184 SW 476; Kurtz v. 
Knapp, 127 Mo. A. 608, 106 SW 537. 

Mont.—Cascade County v. Great 
Falls, 18 Mont. 537, 46 P 437. 

N. C.—Moore v. Meroney, 154 N. C. 
158, 69 SH 838. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89 [aff 10 Oh. Cir. 
Ct. 27, 8 Oh. Cir. Dec. 703]; Harkness, 
etc., Co. vy. St. Bernard, 6 Oh, A, 369, 
26:-Oh. Cir: Ct.< Ne St) 50S Corny 
Cincinnati, 10 Oh Dec. (Reprint) 601, 
22 CinecLBul 194;: Thale v. Cincinnati, 
3 OhS&CP 131, 1 OhNP 427. 

Pa.—Carlisle Borough y. Long, 47 
Pa. Super. 628. 

S. D.—Spink County v. Chicago, 
ete., R. Co., 28 S. D. 44, 132 NW_ 675, 
676, AnnCas1914A 1048 [quot Cyc]; 
Great Northern R. Co. v. Viborg, 17 
S..D. 374, 97 NW 6. 

Tex.—Feris v, Bassett, (Civ. A.) 
227 SW 233. 

W. Va.—Harman v. Bluefield, 70 W. 
Va. 129, 738 SE. 296. 

Compare Morrison y. Lafayette, 67 
Colo. 220, 184 P 301 (holding that, 
when a previously maintained county 
highway is brought within the limits 
of a municipality as extended, the 
highway does not lose its character 
as a county highway, but merely be- 
comes subject to the supervision and 
control of the municipality). 

{a] Effect of stipulations in con- 
tract for annexation.—A stipulation 
in the contract by which a village is 
annexed to a city, to the effect that 
all street grades previously estab- 
lished by the village authorities shall 
be respected, but may be altered with 
the consent of the property owners, 
upon payment of damages, only puts 
such street grades upon the same 
legal basis as those established by 
city authorities; and such grades are 
subject to change in the same man- 
ner, and upon the same conditions, as 
if they had been established in the 
first place by the city authorities. 
Corry v. Cincinnati, 10 Oh. Dec. (Re- - 
print) 601, 22 CincLBul 194; Thale v. 
Cincinnati, 83 OhS&CP 131, 1 OhNP 


427. 

{[b] There is no provision in the 
Greater New York Charter authoriz- 
ing a proceeding to acquire and open 
as a street in the borough of Brook- 
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condition in fact and law existing at the time of 
its inelusion.8® However, the question of whether 
such a highway becomes a street when included 
within the corporate limits of the city depends upon 
the intention of the legislature as gathered from 
the city charter, general laws, and the entire course 
of legislation upon the subject,°° and further, it 
would seem to be within the power of the city to 
determine whether it will assume control over such 
highways.®! Where the charter of a city confers 
full control of all roads and highways or parts 
thereof within the corporate limits and excepts them 
from the jurisdiction of the county, the city by 
acting under its charter aecepts such relinquishment 
and grant as to the county roads within its ter- 
ritory and they ipso facto become streets.°? 

[§ 3609] d. Sidewalks.°? It has been held that a 
sidewalk may be established by a resolution as well 
as by an ordinance.®* Under a statute empowering 
the city to lay out, widen, and vacate streets and 
sidewalks, the city may regulate the width of side- 
walks and abolish them if traffie warrants, unless 
some private rights protected by the constitution 
are impaired.® 

[§ 3610] 3. Location and Extent—a. In General. 
In locating a street from a description in a map or 
plat, the rules applicable in locating boundaries 
generally®® have been applied.®’ For example, meas- 
urements will be taken from an existing and per- 
manent monument rather than from an object sub- 
ject to possible shifting and variation.®°® Fixed 
monuments, whether natural or artificial, control 
course and distance in ascertaining boundaries.®? 
Where an original survey is shown to have been 
mmaccurate, a street cannot be located upon it where 
the monuments have been lost, by running from a 


lyn a preéxisting town highway. 91. 
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Benton v. State, 168 Ala, 175, 


[§§ 3608-3610. 


known line of the survey.t| Where a plat shows 
a street crossing other streets in a curve, the out- 
side line of the street being continuous but the 
inner line being broken into a series of angular 
spaces caused by the shortening of the rectangular 
blocks within the curve, such angular spaces form 
part of the street.” 

Practical location upon the ground. While the. 
boundaries: of a lawfully platted street are to be 
located by the plat and not by the actual publie 
use,? and the lines and boundaries of streets as 
between publie and private owners cannot be es- 
tablished by aequiescence,* nevertheless lines actu- 
ally run and established upon the ground will control 
mere distances indicated by the plat;> and where 
the original monuments cannot be ascertained, a 
practical location under, and in pursuance of, a 
plat will not be overcome by a discrepancy in dis- 
tance. Further, where the lines have been for 
a long time acquiesced in and recognized, they 
will not be changed by a resurvey merely to obtain 
mathematical exactness.7. The municipal corpora- 
tion may be estopped from denying that the loca- 
tion of a street is other than according to the 
lines marked out on the ground,® as where it has 
asquiesced in the erection of permanent and valu- 
able improvements with reference to such lines.® 
Where a highway is laid out by the city or by 
plat and dedication and the city for more than 
twenty years opens and uses a strip of land of 
the same width as and for such highway, which 
strip by mistake does not exactly coincide with the 
lines of the laid-out way, the city acquires the right 
to use that particular strip for its highway and 
thereby abandons those portions of the laid-out way 
not included within the strip actually used.1° 


ment monument at section corners 


Matter of New York, 45 Misc. 162, 
91 NYS 894. 

[ec] Rule applied.cWhere a street 
has been an open traveled highway 
before it becomes a street of the 
borough, there is no formality to be 
observed beyond the report of the 
viewers in the opening of the street. 
Carlisle Borough vy. Long, 47 Pa. 
Super. 628. 

89. Rudolph v. Birmingham, 188 
Ala. 620, 65 S 1006; Hill v. Oxnard, 
46 Cal. A. 624, 189 P 825, 

[a] Existing franchises for the 
use of a county highway may be val- 
idated by a curative act of the legis- 
Jature, although prior to the curative 
act the highway has been included 
within the limits of an incorporated 
town. Spring Water Co. y. Monroe, 
55 Wash. 195, 104 P 202. 

[b] Where landowners are es- 
topped by their failure to object to 
use for a highway of a strip running 
through their land, the situation is 
unaffected by their notifying a mu- 
nicipality of their claim before the 
land is annexed to the municipality. 
Preston Land Co. v. Paintsville, 192 
Ky. 738, 234 SW 445. 

90. Danville v. Boyle County Fis- 
cal (Ct; L067 Ky. 608,51. Sw 167, 21 
KyL 196 [withdrawing op. 49 SW 
458, 20 KyL 1495]; Gaston v. Thomp- 
son; 890 Or, 412) 174 5R) 71%. .Cole. vy, 
Seaside, 80 Or. 73, 156 P 569; Oliver 
v. Newberg, 50 Or. 92, 91 P 470. 

[a] Statute relating to private 
ways.—A statute providing that 
streets, lanes, and alleys in a par- 
ticular city laid out by private per- 
sons shall be deemed public high- 
ways does not apply to lands laid out 
as lots situated in a township and 
subsequently brought within the lim- 
its of such city. O’Donnell v, Pitts- 
hurgh, 234 Pa. 401, 83 A 314. 


52 S 842; McCain v. State, 62 Ala. 138. 
See Maysville v. Stanton, 14 SW 675, 
12 KyL 586 (holding a city not re- 
quired to improve a street which had 
been washed away and obstructed be- 
fore it was, acquired by the city). 

sonore, jurisdiction see infra 
§ 3689. 

92. Gaston v. Thompson, 89 Or. 
412, 174 P 717; Oliver v. Newberg, 
50 Or. 92, 91 P 470. 

[a] Rule applied. — Although a 
statute purporting to grant to a 
town exclusive control over county 
roads within its territory is invalid 
as an attempt to amend the general 
law providing for the incorporation 
of cities and towns so as to affect 
only such town, where the town by 
its initiative charter assumes control 
over all public parks and tracts of 
land within the limits of the town 
which have been dedicated or ob- 
tained in any other manner for pub- 
lic purposes, such charter operates as 
an acceptance of the offer of the 
state to relinquish control as em- 
bodied in the invalid statute, Gas- 
co v. Thompson, 89 Or, 412, 174 P 
U(alies 

93. Construction of sidewalks, 
footways, and crosswalks see supra 
§§ 2297-2299. 

94. Cox y, Lancaster, 2 Oh. Cir. Ct. 
NYIS.0 228, 24°Oh. “Cirk’ CoM Zeb Com). 
Yaer eer Borough, 171 Pa. 542, 33 A 
112. 

Mode of exercising power generally 
see supra § 249% in 43 C, J. 

95. Jones v. Houston, (Tex. Civ. 
A.) 188 SW 688. 

96. See Boundaries §§ 2-169. 

97. Wayzata v. Great Northern R. 
Co., 59 Minn, 438, 52 NW 9138. 

98. Davison v. Cartwright, 236 
Mich. 249, 210 NW 226. 

[a] Measurements from govern- 


‘of the land in dispute. 


must control boundaries of streets, 
in the absence of user, rather than 
from railroad track, subject to pos- 
sible shifting. Davison v. Cart- 
wright, 236 Mich. 249, 210 NW 226. 
99. Hart v. Independence, 84 Or. 
194, 164 P 719; Madison y. Mayers, 
97 Wis. 399, 73 NW 48, 65 AmSR 127, 
60 LRA 635; Racine v. J.. I. Case 
Plow Co., 56 Wis. 539, 14 NW 599. 


1. Hellman v. Los Angeles, 125 
Cal. 383, 58 P 10. 
2. San Francisco v. Center, 133 


Cal. 673, 66 P 838 [aff 6 Cal. Unrep. 
Cas'595;"638 P85]. 
ak! Hamlin v. Norwich, 40 Conn. 


oO. 
Acceptance of dedication see Dedi- 
Shenandoah, 


cation § 90. 

4 Johnson v. 153 
Iowa 493, 1833 NW 761. 

5. Washington Female Seminary 
ee te ee Borough, 18 Pa. Super. 
voo0, 

6. Madison y. Mayers, 97 Wis. 399, 
73 NW 43, 65 AmSR 127, 40 LRA 635. 

7. Hart v. Independence, 84 Or. 
194, 164 P 719; Washington Female 
Seminary y. Washington Borough, 18 
Pa. Super. 555, 

8. See Hstoppel § 192, 

9. See Hstoppel § 197. 

10. Blatz Brewing Co. v. Milwau- 
kee, 146 Wis. 289, 131 NW. 416. ; 

[a] Owners of land abutting on a 
street may build upon a strip three 
feet in width not included in the 
portion used and occupied by the 
public during a period of forty years 
or more, although the three-foot par- 
cel was originally ineluded in the 
description of land, forty feet in 
width, dedicated for the street, which, 
however, as eStablished by occupa- 
tion, was forty feet wide, exclusive 
Werner. v. 
Hinz, 172 Mich. 360, 137 NW 662. — 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 3610-3612] 


Location of termini. It is essential to the lawful 
location of a city street that its termini be defi- 
nitely located." 

Width of roadway. A statute providing that in 
all streets of a certain width sidewalks shall be 
constructed of a certain width not only prescribes 


the width of the sidewalk, but by mere arithmetical 


eomputation prescribes the width of the roadway 
of such streets? <A statutory provision as to 


width referring to the creation of a public highway 


by dedication and acceptance does not apply to the 
establishment of a village street acquired by pur- 
chase or condemnation.1* 

Error in recorded plat. While it will be presumed 
that a recorded plat shows a correct description 
of the lines and dimensions of the street,!* the 
record, if erroneous, is conclusive only where it 
appears that rights have been acquired in reliance 
on it.1° The true location of the street may be 
pleaded and proved as against one who is alleged 


‘to have knowledge of the error!® or who could have 


had such knowledge by the exercise of ordinary 


-diligence.*” 


{[§ 3611] b. Boundary by Waters or Water- 
courses.1® Where a navigable lake or river is 
adopted as one of the boundaries of a street, the 
rule applied is the same as in the case of a private 


-grant,'® and if the street is bounded only by navi- 


gable water, the boundary is the low-water mark,”° 
or the center of a navigable stream,?! unless there 
is an apparent intention that the street shall stop 
at the edge.2? Where a river’ is indicated upon 
a plat to be the boundary of one side of a street, 
it will control a statement in the plat that the 
street is to be of a certain width.2® So where a 
highway is laid out along a shore, following the 
shore line, there is no constructive extension of the 
street into the water, although it touches the water 


11. Chapman v. Hood River, 100 
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v. Camden, 78 N. J. Eq. 244, 78 A 232; 
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at intervals.24 When streets run to navigable water, 
the extension of the shore front by accretions or 
otherwise generally extends the street to the new 
water line,?> and this is so even when the street 
terminates in a bulkhead.26 So, where a street, as 
originally laid out, was bounded by a river, the 
mere fact that a portion of the street at the water’s 
edge had been called a ‘‘public landing,’’ does not 
necessarily preclude it from being held as a part 
of the street.27 A resolution providing for the 
extension of a street to a river will authorize the 
acquisition of land necessary to extend the street 
to the bulkhead line and not merely to the high- 
water mark, in order to give the city access to the 
river as contemplated ;28 and where a map shows 
a terminus of a street some distance short of 
high-water mark, proceedings to open the street 
are effective to open it to the ocean notwithstand- 
ing the inaccuracy of the map, where the character 
of the proceedings clearly indicates the purpose 
to open it to that point.?® 

[§ 3612] c. Surveying, Bounding, or Marking Out. 
The municipal authorities having the care of the 
highways of the municipality have the power even 
in the absence of special statutory authority to 
survey, bound, or mark out the lines of an existing 
highway.*° Such a proceeding is distinct from a 
proceeding to lay out a highway,*! and the pro- 
cedure prescribed by statute for the laying out of 
highways is imapplicable.*2 The determination of 
the boundaries of a street by a municipal body re- 
quires action of a judicial nature,** and the parties 
to be affected have a right to be heard®* and to 
notice.*> Where the procedure to establish the 
bounds of a street which have become lost and un- 
certain is prescribed by statute,°* strict compliance 
with each of the steps required by. the statute is 
essential to the validity of the proceedings.27 A 


move encroachments and obstruc- 


Or. 43, 196 P 467. 

12. Asphalt, etc., Constr, Co. v. 
Haeussler, (A.) 80 SW 5 [aff 201 Mo. 
400, 100 SW 14]. 

13. Allen v. Kebler, 76 Misc. 40, 
134 NYS 369 [aff 151 App. Div. 920 
mem, 136 NYS 11380 mem]. 

14. Dallas vy. McMurray, (Tex. 
Civ. A.) 282 SW 296. 

15. Dallas v. McMurray, supra. 

16. Dallas v. McMurray, supra. 

17. Dallas v. McMurray, supra. 

18. Encroachment upon navigable 


waters see Navigable Waters [29 
Cyc 363]. 
Establishment over lands under 


water or tidelands see supra § 3600. 
19. Wayzata v. Great Northern R. 
Co., 50 Minn. 438, 42 NW 913. 
Waters and watercourses as bound- 
aries see Boundaries §§ 51-82. 
20. Wayzata v. Great Northern R. 
Co., 50 Minn. 438, 42 NW 913. 


21. Owen v. Brookport, 208 Il. 
35, 69 NE 952; Brooklyn v., Smith, 
104 Ill, 429, 44 AmR 90. 

22. Owen v. Brookport, 208 III. 
35, 69 NE 952; Brooklyn v. Smith, 


104 Ill. 429, 44 AmR_ 90. 
23. ‘Chicago, etc., R. Co. v. Peo., 


222 Ill. 427, 78 NE 790; Brooklyn v. 


Smith, 104 Ill. 429, 44 AmR 90. 

[a] Where a street is bounded on 
one side by a river, it extends to the 
center of the river, although the plat 
gives the width thereof. Chicago, 
ete, R. Co. vy. Peo., 222 Ill, 427, 78 
NE 790. 


24. Anderson Steamboat Co. v. 


“King County, 84 Wash. 375, 146 P 
855. 


25. Wood v. San Francisco, 4 Cal. 
190; Frater v. Baylen St. Wharf Co., 
57 Fla. 63, 49 S 188, 181 AmSR 1084; 
Hoboken Land, etc., Co. v. Hoboken, 
86 N. J. L. 540; McAndrews, etc., Co. 


/ 


aes. 


New Rochelle v. New Rochelle Coal, 
etc., Co., 83 Misc. 194, 144 NYS 852 
[aff 173 App. Div. 952 mem, 158 NYS 
1111 mem (rey on other grounds 224 
N. Y. 696 mem, 121 -NE 270 mem)]; 
In re Wells Ave., 4 NYS 301. See In 
re Yonkers, 117.-N. Y. 564, 23 NE 661 
(holding that, where a street in fact 
neyer reached the shore line of the 
river, the filling in of the lands could 
not operate to extend the street to 
the new shore line). 

[a] Natural or artificial causes.— 
Where the shore line of a public 
street in a city fronting upon navig- 
able waters has been extended out 
by natural or artificial causes, such 
public street keeps even pace with 
such extension of the shore line, and 
when such extension reaches pri- 
vately owned abutting property, the 
owner of such abutting property has 
the right to the full and free use of 
such extended street to and from his 
abutting property, and when such 
abutting owner lands goods from 
water craft directly upon his: own 
abutting property, he has the right 
to transport such goods across or 
along such extension of the street 
without liability to wharfage charges 
for use of such extended street. -Fra- 
ter v. Baylen St. Wharf Co., 57 Fla. 
63, 49 S 188, 1381 AmSR 1084, 

26. In-re Brooklyn, 73 N. Y. 179; 
Peo. v. Lambier, 5 Den.-(N. Y.) 9, 47 
AmD 278. 

27. Chicago, etc., R. Co. v. Peo., 
222 Ill. 427, 78 NE 790. 

2s. Matter of East 136th St., 127 
App. Div. 672, 1114 NYS 916. 

29. Neumann v. New York, 137 
App. Div. 55, 122 NYS 62. 

30. Horgan v. Jamestown, 32 R. 
I, 628, 80 A 271. 

[a] The power to prevent and re- 


tions upon streets implies authority 
to ascertain the courses and lines of 
the streets. Lathrop v. Morristown, 
65 IN. J... 467, 47.A°450) Laff 67 Nid. 
Las (247; {525A 8527. 

31. Horgan v. Jamestown, 32 R. 
Ty, 528, <80 JA 27k, 

32. Horgan vy. Jamestown, supra. 

33. Chain v. Merchantville, 93 N. 
J. L. 326, 108 A. 303; Voorhees v. 
CPepk Brook, 55 N. J. L. 548, 26 A 

34 Chain v. Merchantville, 93 N. 
J. L. 326, 108 A 3803; Voorhees v. 
Poe Brook, 55.N. J. Li 548, 26 A 

35. Chain v. Merchantville, 93 N. 
J. L. 326, 108 A 308; Dawes v. Hights- 
town, 45 N:; J. Li. 501; Dawes v. 
Hightstown, 45 N. J. L. 127. 

[a] The record of such proceed- 
ings should show that adjacent own- 
ers had notice and were given an op- 
portunity to be heard, and in the ab- 
sence of anything appearing in this 
respect upon the face of the record, 
the burden is upon the municipality 
to establish that such notice was 
given. Chain v. Merchantville, 93 
N. J. LL. 326,. 108 A 303. 

[ob] Partial invalidity.—An ordi- 
nance may be set aside in part so far 
as it affects the property of one who 
was without notice. Chain v. Mer- 
chantville, 938 N. J. L. 326, 108 A 
303. 

36. See statutory provisions. 

37. Hartford Trust Co. vy. West 
Hartford, 84 Conn. 646, 81 A 244, 
AnnCas1912D 997. 

[a] Map and notice of exhibition. 
—(1) A provision that the municipal 
officers ‘“may’’ cause a map showing 
existing ,conditions to be exhibited in 
such proceedings, and that notice as 
to when and where the map may be 
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statute providing for the designation of street lines 
by commissioners and making the record or map 
or profile filed by them ‘‘full evidence’’ of the street 
does not deprive abutting property owners of the 
right to have a judicial determination of the bound- 
aries of their properties, but only makes the desig- 
nated documents prima facie evidence thereof.** 
Where a statute provides that, upon notice from 
a party intending to erect a building within a speci- 
fied distance from the street, the city engineer shall 
proceed to mark out and define the street if the 
line can be accurately determined, a street line not 
correctly marked by the city engineer is not binding 
In an action by persons 
owning land adjacent to an alley to establish the 
boundaries of such alley, other abutting owners 
are properly made parties, since the determination 
of such boundaries necessarily affects their rights.*° 
Under a statute providing for the appointment of 


upon such an owner.®? 


Seen shall be given, is mandatory, 
although permissive in form. Hart- 
ford Trust Co. v. West Hartford, 84 
Conn. 646, 81 A 244, AnnCas1912D 
997. (2) A map which fails to show 
the actually existing fences and 
bounds and also the bounds which 
are claimed by adjoining proprietors 
does not comply with the _ statute. 
Hartford Trust Co. v. West Hartford, 


supra. 
[b] Notice of hearing.—(1) Al- 
though the statutory notice may 


properly be sent by mail, the failure 
to serve any notice upon certain pro- 
prietors renders the proceedings of 
no effect as to them. Hartford Trust 
Co. v. West Hartford, 84 Conn. 646, 
81 A 244, AnnCas1912D 997. (2) A 
notice given by mailing to each ad- 
joining proprietor a marked copy of 
a newspaper containing an advertise- 
ment of the notice is ineffective as a 
legal notice. Hartford Trust Co. v. 
West Hartford, supra. 

{c] Recording of the decision of 
selectmen of a town in proceedings to 
reéstablish street bounds was _ not 
constructive notice thereof to abut- 
ters, which would cure failure to give 
actual notice, especially where the 
decision was void for failure to take 
the jurisdictional steps prescribed by 
statute. Hartford Trust Co. v. West 
Hartford, 84 Conn. 646, 81 A 244, Ann 
Cas1912D 997. 

[d] Estoppel of property owners. 
—Abutters are not estopped to claim 
equitable relief against proceedings 
to reéstablish the bounds of a street 
on account of jurisdictional defects, 
where they immediately protested to 
the selectmen on learning of the de- 
cision. Hartford Trust Co. v. West 
Hartford, 84 Conn. 646, 81 A 244, 
AnnCas1912D 997. 

38. Lathrop v. Morristown, 67 N. 
J, Tae24a7, “OL Ay 852 *fasie6 5. Nadel. 
467, 47 A 450]. 

Greenough vy. Industrial Trust 
3 R. 1. 470, 82 A 266. 

New Castle v. Hunt, 47 Ind. A. 
249, 93 NE 173. 

41. Whitesburg v. Baker, 196 Ky. 
272, 244 SW 686. 

42. See supra § 2290. 

43. Fla.—Florida Cent., ete, R. 
Co..v; OcalaStz ‘etc,, KR. iCo,, 39) Mla: 
306, 22 S 692. 

Ida.—Canady v. Cceur d’Alene Lum- 
ber Co., 21 Ida. 77, 120 P 830. 

N. Y.—Buchholz vy. New York, etc., 
R. Co., 71 App. Div. 452, 75 NYS 824 
Patt) 17 TIN. Yi.).560, 69 INF 20219), 

Pa.—Bornot v. Bonschur, 202 Pa. 
463, 52 A 44; Shobert v. Bloomsburg, 
74 Pa. Super. 246. 

Tex.—Scott v. Marlin, 25 Tex. Civ. 
A. 3538, 60 SW 969. 

[a] Construction and application 
of powers.—(1) The power to open, 
straighten, or otherwise change the 
streets in the city whenever the au- 
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surveys thereof 


thorities see fit authorizes a slight 
deflection of a street near one of its 
termini. Athens Terminal Co. v. 
Athens Fdy., ete., Works, 129 Ga. 
393, 58 SE 891.. (2) A city charter, 
authorizing the city “to open, lay 
out, to widen, straighten, or other- 
wise change streets,” authorizes the 
straightening of a street where the 
termini remain the same, and the 
distance between them is shortened. 
Adair v. Spellman Seminary, 13 Ga. 
A, 600, 79 SE 589. (3) Under a stat- 
ute giving the municipality the right 
to discontinue and to alter roads, the 
town council may agree with an abut- 
ting owner to accept dedication of a 
strip of his property and abandon 
the old street to him. Whitlock 
Mea pilaines © LP Sl C. "89a 9S es 
142. 

44. Ind.—Lowe v. Lawrenceburg 
Roller Mills Co., 161 Ind. 495, 69 NE 
148. 

Mo.—St. Louis v, Christian Bros. 
College, 257 Mo. 541, 165 SW 1057. 

N. J.—Norton v. Truitt, 70 N. J. L. 
611, 57 A ‘130. 

N. Y.—Hyland v. Ossining, 127 App. 
Div, 291, 111 NYS 309 [aff 57 Misc. 
212, 107 NYS 225]; Syracuse vy. Phili- 
bosian, 190 NYS 330. 

Oh.—Carpenter v. Cincinnati Tract. 
Co., 18 OhHNPNS 1. 

Pa.—Murdock y. Pittsburgh, 243 
Pa. 573, 90° A. 336; City Impr.. Co. v. 
Pittsburgh, 234 Pa. 486, 83 A 408; 
Free ony 4s vy. Pittsburg, 220 Pa, 7, 69 


[a] Tlustrations.—(1) The dec- 
laration, in an ordinance authorizing 
an extension of a street railroad over 
a certain street, that a portion of the 
street in question is to be “relo- 
cated” between certain points, is not 
a substitute for, or the equivalent 
of, an ordinance to “open, straighten, 
alter, or divert” such street as re- 
quired by statute for the relocation 
thereof. Carpenter v. Cincinnati 
Tract. Co, )18 OhNPNS 1. (2) The 
mere enactment of an ordinance pro- 


viding that a street “is hereby 
changed into a boulevard,” is inef- 
fectual to establish such change 


where fhere has been no actual physi- 
cal change of the street. St. Louis 
v. Christian Bros. College, 257 Mo. 
541, 165 SW 1057. 

[b] The mere filing of a map by 
the city engineer is insufficient. Sy- 
racuse v. Philibosian, 190 NYS 330. 

[ec] Consent of abutters.—(1) A 
petition for laying out a public road 
eannot be used to widen or alter a 
road or street in a village, such wid- 
ening only being possible under Gen. 
St. p 2838 § 167, by the consent of 
three fourths of the owners in in- 
terest of the lands fronting on the 
road to be affected. Norton  v. 
Truitt; 70 CN Wie EaS 61s SOA PS0? 
Compare Chicago v, Larned, 203 Ill. 
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[§§ 3612-3613 


county processioners, the act of processioners in 
locating the public square and streets of a city 1s 
not binding on the property owners of the city whose 
rights are involved, unless such property owners 
consented to the act of the processioners.*+ 

[§ 3613] 4. Alteration of Course or Width. 
accordance with the rules stated in the considera- 
tion of: the power of the municipal corporation to 
make public improvements,*? municipal authority to 
alter the course or width of a street is dependent 
upon the charter or general statutes,** and must be 
exercised in accordance therewith.** 
is void which merely reduces: the width of a street 
without designating what part shall remain.*® 
power conferred by a city charter to settle and es- 
tablish boundaries of streets and to make maps and 


In 


An ordinance 


The 


that shall be conclusive evidence 


of the position and limits of such streets .gives 
merely the right to ascertain, not to alter, street 


290, 67 NE 789 (holding that a stat- 
ute providing for the establishment 
or designation by ordinance of the 
whole or any part of not to exceed 
two streets or highways as pleasure 
driveways, and to improve and main- 
tain the same, but only on petition 
of the owners of more than two 
thirds of the frontage of land abut- 
ting on the proposed driveway, re- 
fers only to a proposal to change the 
character of an existing street from 
an ordinary street for that purpose, 
and does not necessitate a petition 
by property owners as a condition 
precedent to the right of municipal 
authorities to widen a street already 
designated as a pleasure driveway). 
(2) Repeal of an ordinance increasing 
the width of a street does not require 
the consent of property owners where 
the street has not been widened under 
ordinance, although the charter pro- 
vides that such an ordinance cannot 
be repealed without consent. St. 
Louis vy. Christian Bros, College, 257 
Mo. 541, 165 SW 1057. (8) Petition 
of property owners generally see 
supra § 2350. z 

{[d] What constitutes.—(1) A 
mere resolution of a borough council, 
adopting a plan of a borough upon 
which the streets are represented, 
will not have the effect of widening 
or narrowing a street, where the ex- 
isting lines do not conform to those 
laid down on the plot. Washington 
Borough vy. Steiner, 25 Pa. Super, 392. 
(2) Where a borough ordinance wid- 
ening a street is so vague in its lan- 
guage as to leave it uncertain 
whether the center line of the street 
was changed or not, but the evidence 
shows that the borough and its of- 
ficials, and viewers appointed in dam- 
age proceedings, considered the line 
as unchanged and acted on that sup- 
position, a finding by the court be- 
low that the line was in fact un- 
changed will not be reversed by the 
appellate court. Bieber v. Kutztown 
Borough, 27 Pa. Super. 436. (3) A 
municipal ordinance establishing 
building lines, on both sides of a 
public street, ten feet outside of the 
lines of the street as opened, is in 
effect a widening of the street by 
twenty feet. Chester v. Higham, 16 
LancLRey (Pa.) 326. (4) The fixing 
of curb lines by municipal officials 
is not effective to narrow the legal 
width of the highway, where there 
was no intention to narrow the road, 
especially as against a purchaser of 
abutting property who has knowledge 
of the facts. Bronxville v. Lawrence 
Park Realty Co., 143 NYS 785. (5) 
Straightening a curb line and setting 
back a pavement is not a change of 
location, Washington Female Semi- 
nary v. Washington, 23 Pa. Co. 545. 

45. Pence v. Bryant, 54 W. Va. 
268, 46 SE 275. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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boundaries,*® and an act authorizing a survey for 
the purpose of correcting any errors or supposed 
errors in respect of any existing survey or plan 
is limited in its application to the correction of 
errors.*7 The owner of a city lot has a remedy 
in equity against an attempt of the city and the 
owner of other lots in a subdivision to change the 
location of a street where the injury alleged is 
special and peculiar,*® but one not an abutting 
owner cannot enjoin a municipal government from 
changing the course of a street for the public bene- 
fit, where his access to his property is not impaired, 
his remedy at law by action for damages being ade- 
quate.*® 

Discretion of municipality. The determination of 
the width of a public road belongs to the local au- 
thorities and not to the courts.®°° If a municipality 
ordains that the width of a highway shall be 
changed, it will be presumed that it is done in the 
interest of the public, and necessary for public 
purposes, and the burden of showing the contrary 
will be upon the persons who object to the pro- 
ceeding.*! But the exclusive control of the streets 
and the power to make regulations for keeping them 
in repair, conferred upon the municipal authorities 
by statute, does not imply the power to narrow their 
width, at discretion, after they have been estab- 
lished and improved and have gone into general pub- 
lic use, even though it may be to the public advantage 
so to do.62 And where a municipality has decided 


on alterations and its decision has been acted upon 


by the court in the appointment of commissioners, 
46. Cleveland, etc., R. Co. v. Cleve- 54. Anderson 
fand, 15: Oh. Cir, Ct. N.'S:-193, 33 Oh. 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]. 
47. Re Smith, 8 Sask. L. 47 


55. 
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OhS&CP 180, 1 OhNPNS 541. 
Georgetown vy. Hambrick, 127 
Ky. 43, 104 SW 997, 31 KyL 1276, 
128 AmSR 330, 13 LRANS 1113, 


[44 C.5.] 893 
it is not competent for the corporation to resume 
the subject and alter a plan promulgated by the 
municipality upon the faith of the stability of which 
persons have made purchases of lots which will 
be materially depreciated in value if a new plan 
is adopted.®* 

Sidewaiks. Where the statute in no way fixes 
the width of the street, nor the relative width of 
the roadway and the sidewalk, the necessity for 
making a change in the width of a sidewalk is a 
matter for the determination of the municipal au- 
thorities in their discretion under the general power 
over streets conferred by statute.“ A municipal 
corporation cannot arbitrarily prevent an abutting 
owner from constructing a sidewalk of a reasonable 
width in a street dedicated for public use,®> and 
where a street is too narrow for the increasing 
public needs if sidewalks are built in it, the city’s 
remedy is to widen the street by taking property for 
that purpose.°® 

Arbitration. The right of the public to an ease- 
ment for a highway cannot be divested by the mu- 
nicipality by submitting the extent of the easement 
to arbitration.®* 

[§ 3614] 5. Vacation®*—a. Power To Vacate—(1) 
In General. Subject to the limitations contained 
in the constitution of the United States and in its 
own constitution,®°® the power of a state to vacate 
streets or other public ways within its borders is 
plenary and absolute,®° and this power may be exer- 
cised by the state legislature, 61 or may be delegated 


to a municipal corporation,® or to a board or com- 
14 | Buffalo Terminal Station Commn., 217 
N. Y. 127, 111 ‘NE 661; Reis v. New 
York, 188 Neowin 15185. "80 >= NB Sas 
McCutcheon y. Terminal Station 
Commn., 168 App. Div. 301, 154 NYS 


Columbus, 


(holding that to support alterations 
of the magnitude of the alterations 
in question, there must be very clear 
evidence that the new survey cor- 
rects the errors existing in the reg- 
istered plan and carries into effect 
the intention of the original owner; 
and that in correcting errors in a 
plan no deviation should be made be- 
yond what is necessary to correct the 


error, and then only if it is the best 


ia 


way of correcting it). 

48. Gainesville v. Phifer, 
34, 59 S 194. 

49. Dallas Cotton Mills v. Indus- 
trial Co., (Tex, Civ. A.) 252°SW 821. 

50. Moreauville v. Boyer, 138 La. 
1070, 71 S 187. 

51. Glencoe v. Stone, 296 Ill. 177, 
129 NE 700; Henderson El. Co. v. 
Henderson, 187 Ky. 453, 219 SW 809. 

{a] Widening not unreasonable or 
oppressive.—Village ordinance for 
the widening, to permit the construc- 
tion of sidewalks, of a roadway bor- 
dered by many residences, reaching 
a large country club, and subject to 
heavy travel, it being in no place 
more than twenty- four feet wide, so 
that the public was obliged to walk 
in it, is not unreasonable, oppressive, 
or void. Glencoe y. Stone, 296 Ill. 
177, 129 NE 700. 

[b] Evidence held to show public 
convenience promoted.—In a city’s 
action to close a part of a street, 
brought under an ordinance provid- 
ing for the transfer of the closed 
part to an adjoining owner and the 
opening of the street through an- 
other part of such owner’s property, 
the evidence showed that defendant 
interveners would not be inconven- 


64 Fla. 


-ienced, but would be benefited by the 


changing of the street. Henderson 
El. Co. v. Henderson, 187 Ky. 453, 219 
Sw 809. 
- Na pe v. McFarland, 27 App. 
(De C.) 18 

53. In es Beekman St., 20 aonDe: 
(N. Y.) 269. 


56. Georgetown vy. Hambrick, su- 
pra. 

57. State v. Peckham, 9 R. I. 1. 

58. Meek an of plat see supra § 
134 in 43 C. 

59. Right dae abutting owner to 
ae meee see Eminent Domain § 

60. Lockwood vy. Portland, 288 
Fed. 480; Duy v. Alabama Western R. 
Co,, 175 * Ala. 162, 57 S 724, AnnCas 
1914¢C TTS McGee's Apps 214 7Pa. 
470, 8 A 237, 

[a] he sole restraint on the 
state’s power to vacate streets and 
highways within its borders is an 
article of the constitution providing 
that private property shall not be 
taken for public use unless just com- 
pensation is first made therefor, since 
§ 235 is addressed and applies only 
to municipal and other corporations 
and individuals invested with the 
privilege of taking property for pub- 
lic use. Duy v. Alabama Western R. 
Co., 175 Alal-162,. 57S 724, “AnnCas 
1914C 1119. 

61. U. S.—Columbus v. Union Pac. 
R. Co., 1387 Fed, 869, 70.CCA 207. 

Ala.—Duy v. Alabama Western R. 
Co., 175 Ala. 162, 57 S 724, AnnCas 
1914C 1119; Southern R. Co. v. Ables, 
153 Ala. 523, 45 S 234. 

Cal.—Oakland v. Oakland Water 


Front Co.,° 162 Cal. 675, 124 "RP 251; 
Keller v. Oakland, 54 Cal. A. 169, 
201 P 618, 


Ga.—Lee County v. Smithville, 154 
Ga. 550, 115 SH 107; Marietta Chair 
Co. v. Henderson, 121 Ge! 399, 49 SE 
312, 104 AmSR 156, 2 AnnCas 83. 


Tl. —Meyer v. Teutopolis, Yi Til. 
552, 23 NE 651, 

Iowa.—Krueger v. Ramsey, 188 
Iowa 861, 175 NW 1. 

Kan.—Eudora v. Darling, 54 Kan. 


654, 39 P 184. 
Mo. —Bingham y. Kollman, 256 Mo. 
5738, 165 SW 1097. 
N. Y¥.—In re Wallace Ave., 222) N. 
\y, 139, 118 Ni 506; McCutcheon v. 


711 [aff 88 Misc. 148, 150 NYS 850, 
88 Misc. 601, 151 NYS 451, and aff 217 
N. Y..127, 111 NE 661]. 

Pa.—McGee’s App., 114 Pa. 470, 8 
A 237. 

Va.—Lynchburg y. Peters, 145 Va. 
1, 188 SE 674. 

Wash.—Brazell v. Seattle, 55 Wash. 
180, 104 P 155. 

[a] A territorial legislature, un- 
der the act of congress of March 2, 
1867, cannot change or close the 
streets, alleys, or blocks of the town 
by a new survey; whatever power it 
may possess comes not from the 
Town Site Act, but from the general 
grant of legislative power under the 
organic act of the territory. Ashby 
v. Hall, 119 U. S. 526, 7 SCt 308, a 
L; ,ed. -469' [aff 6 Mont. 68, 1 
204]. 

62. U. S.—Lockwood y. Portland, 
288 Fed. 480; Atchison, ete., io, 
Na per 183 Fed. "85, 105 CCA 

Ala.—Southern R. Co. v. Ables, 153 
Ala. 523, 45 S 234; McCajn ¥V. State, 
62 Ala. 138. 

Cal.—Oakland v. Oakland Water 
Front: Coivié2eCals 6%), 124 P 72505 
Brook v. Horton, 68 Cal. 554, 10 P 
204; Polack vy, San Francisco Orphan 
Asylum, 48 Cal, 490; Keller v. Oak- 
land, 54 Cal. A. 169, 201- P 618. 

Ga.—Wood v. Shore, 160 Ga. 1738, 
127 SE 145; Lee County v. Smith- 
ville, 154 Ga. 550, 115 SE 107; Mari- 
etta Chair Co. v. "Henderson, Loi Ga. 
399, 49 SE 312, 104 AmSR 156, 2 
AnnCas 838. 

Ida.—Canady v. Coeur d'Alene Lum- 
ber Co., 21 Ida. 77, 120 P 830. 

Tll.—Peo. v. Chicago, 321 Ill. 466, 
152 NE 141; Wolbach v. Rubens, 307 
Ill, 186, 138 NE 521; Peo. v. Benson, 
294 Ill. 236, 128 NE 387; Cicero Lum- 
ber Co. y. Cicero, 176 Tl, 9, 51 NE 
758, 68 AmSR 155, 42 LRA 696; 
Meyer v. Teutopolis, 131 Ill. 552, 23 
NE 651. 

Ind.—Falender y. Atkins, 186 Ind. 
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mission,®* notwithstanding a constitutional provision 
prohibiting the legislature from vacating streets by 
The power to vacate streets 
is not inherent in the municipal corporation,®® but 
must be conferred upon it in express terms or by 
necessary implication;®® it is not conferred by the 
power to grade®’ or to establish the boundaries of** 
streets, nor is the permanent closing of a street 
authorized by the general power of the municipality 
to control, alter, or widen streets,®® or in the in- 
terest of public safety temporarily to close them.’° 
It has been held that a city may 
vacate a street as a measure of safety under the 
police power of the municipality,” but under such 
power a municipality .cannot close a street for a 
reason affecting the general public only indirectly.” 


local or special laws.*4 


Police power. 


455, 114 NE 965; Windle v. Valpa- 
raiso, 62 Ind. A. 342, 113 NE 429. 

Iowa.— Krueger vy. Ramsey, 188 
Towa 861, 175 NW 1; Hubbell v. Des 
Moines, 173 Iowa 55, 154 NW 337; 
Louden v, Starr, 171. Iowa 528, 154 
NW 331; Walker v. Des Moines, 161 
Iowa 215, 142 NW 51; Williams  v. 
Carey, 73 Iowa 194, 34 NW. 813; Gray 
v. Iowa Land Co., 26 Iowa 387. 

Ky.—Gargan v. Louisville, etc., R. 
Co., 89 Ky. 212, 12 SW 259, 6 LRA 
340 


Md.—Baltimore y. Brengle, 116 Md. 
342, 81 A 677, 

Minn.—Balch vy. St. Anthony Park 
West, 129 Minn. 305, 152 NW 643; 
Empenger v. Fairley, 119 Minn, 186, 
137 NW 1110. 

Mo.—Kingshighway Supply Co. v. 
Banner Iron Works, 266 Mo. 138, 181 


SW 30; Bingham v. Kollman, 256 
Mo. 573, 165 SW 1097. 
Nebr.—Van Buren v. Elmwood, 83 


Nebr. 596, 119 NW 959; Lindsay 
Omaha, 30 Nebr. 512, 46 NW 627, 
AmSR 415. 

N. J.—Sherwood y. Paterson, 88 N. 
J. L. 456, 94 A 31k [aff 88 Noi J.-L. 
738, 96 A 293]; United New Jersey R., 
ete., Co. v. National Docks, etce., 
Connecting R. Co., 57.N. J. L. 523, 3 
A 981; ‘State v. Camden, 53. N. J. L. 
322, 21 A 565 [rev on other grounds 
54 N. J. L. 847, 24 A 549]. 

N. Y.—In re Newton Ave., 219 N. 
Y. 399, 114 NE 837; New York v. 
Citizens’ Water Supply Co., 204 App. 
Div. 783, 198. NYS) 816 [aff 237 N. Y. 
587 mem, 143 NE 753 mem]; New 
YorkjeCentini Ra wCoxrov, ) Rosner, \LV77 
App. Div. 361, 164 NYS 272; Peo, v. 
Delany, 120 App. Div. 801, 105 NYS 
746 [mod on other grounds 192 N. 
Y. 533 mem, 84 NH 1118 mem]; Troy 
v. Murray, 128 Mise. 419, 219 NYS 
681; McCutcheon y. Terminal Station 
Commn., 88 Misc. 148, 150 NYS 850 
[aff 168 App. Div. 301, 154 NYS 711 
(aff 217 N. Y. 127, 111 NE 661) ], 

Okl.—Mitchener v. Okmulgee, 100 
Okl. 98, 228 P 159; Blackwell, etce., 
R. Co. y. Gist, 18 Okl. 516, 90 P 889. 

Pa.—Day v. McAuley, 267 Pa. 417, 
110 A 3874; Hichenlaub v. Erie, 254 
Pa. 70, 98 A 857; Wetherill v. Penn- 
sylvania R. Co., 195 Pa, 156, 45 A 
658; McGee’s App., 114 Pa. 470, 8 A 
237; Adair v. Philadelphia, 24 Pa. 
Dist. 276. 

Tex.—Johnson y. Lancaster, (Civ. 
A.) 266 SW 565. 

Va.—Lynchburg v, Peters, 145 Va. 
1, 1383 SE 674, 

Wash.—Fry v. O’Leary, 141 Wash. 
465, 252 P 111, 49 ALR 1249; Brazell 
v. Seattle, 55 Wash. 180, 104 P 155. 

Wis.—Hayes’ Pet.,, 139 Wis. 163, 
120 NW 8384; Kimball vy. Kenosha, 4 
Wis. 321. 

Ont.—Re Ottawa Gas Co., 45 Ont. 
L. 617, 16 OntWN 279; In re Baker, 
31 Us (Cr. B. 886) 

[a] Streets established by statute. 
—Although a statute has provided 
that the streets and alleys shown on 
a plan of public land set apart as a 
town site shall remain such forever, 


Vv. 
27 


MUNICIPAL CORPORATIONS 


the legislature by a subsequent act 
may empower the municipality to va- 
cate such. ways.. Day v. McAuley, 
267 Pa. 417, 110 A 374. 

[b] Vested right.—A statute pro- 
viding that ves.ed rights shall not 
be affected with respect to the vaca- 
tion of a street or alley under statu- 
tory authority is merely declaratory 
of the common-law and constitutional 
rights for the direction of municipal 
authorities. Taft v. Washington Mut. 
ah Bank, 127 Wash. 503, 221 P 

63. - Baltimore v. Brengle, 116 Md. 
342, 81 A 677; McCutcheon v. Buffalo 
Terminal Station Commn., 217 N. Y. 
127, 111 NE 661; In re Bast 178th 
St. 188 N. Y. 581, 80 NE 1109; Reis 
v. New York, 188 N. Y. 58, 80 NE 
573; Allworden vy. Nelson, 89 S. C. 
368, 71 SE 982. 

64. Goldfield vy. Golden Cycle Gold 
Min. Co., 60 Colo. 220, 152 P 896. 

65. Paragould v. Lawson, 88 Ark. 
478, 115 SW 379; Texarkana vy. Leach, 
66 Ark, 40, 48 SW 807, 74 AmSR\68; 
Louisville v. Bannon, 99 Ky. 74, 35 
SW 120, 18 KyL 10; Brazell y. Seattle, 
55 Wash. 180, 104 P 155. ~ 

[a] Rule applied.—Since a city 
cannot do indirectly what it cannot 
do directly, a street cannot be va- 
cated by reason of the inaction of its 
officers where it had received no 
power from the legislature. Para- 
acu v. Lawson, 88 Ark. 478, 115 SW 
O09. 

66. Alaska.—Macintosh v. Nome, 
1 Alaska 492. 

Fla.—Florida Cent., etc., R. Co. v. 
Ocala: St. “6te., R. -Co.;. 9" Hla. 305, 
22 S 692. 

Ga.—Coker v. Atlanta, etc., R. Co., 
123 Ga, 483, 51 SE 481; Georgia 
Southern, ete., R. Co. v, Harvey, 84 
Ga.u372,) 10) SH. 971. 

Paapaiadaes v. Litchfield, 115. Ill. A. 
13. 
Ind.—Gary v. Much, 180 Ind. 26, 
Vv. 


101 NE 4. 

Towa.—Chrisman 137 
Towa 43838, 112 NW 833. 

Ky.—Louisville vy. Bannon, 99 Ky. 
74, 35 SW 120, 18 KyL 10. Com- 
pare Com. v. Illinois Cent. R. Co., 138 
Ky. 749, 129 SW 96 (holding that, in 
the absence of any special authority, 
a city of the fifth class has power, 
under a statute authorizing the city 
council to do and perform any acts 
necessary and proper to carry out 
the provisions of the chapter and 
to enforce within the limits of the 
city all local regulations not conflict- 
ing with general laws, to open, close, 
or alter streets, and it may close a 
street, and authorize, for a valuable 
consideration, a railroad to construct 
and maintain its roadbed over it). 

SO ee One v. Boston, 12 Gray 
9. 
Mo.—Bingham vy. Koilman, 256 Mo. 

573, 165 SW 1097, 

N. J.—Kean y. Elizabeth, 55 N. J. 
L. 337, 26 A 939; Hoboken Land, ete., 
Co. v. Hoboken, 36 N. J. L. 540. 

N. Y.—Weinckie v. New York Cent., 


Brandes, 


Power of particular boards. Notwithstanding a 
power is given the local board in each locat im- 
provement district to initiate proceedings to close 
streets within the district, a general board given 
power to initiate and carry through such public im- 
provements as it deems for the best interests of 
the city at large is not deprived of its power to in- 
stitute proceedings for the closing of a street.’* 
Authority.to a board of public works to vacate a 
street not upon the city plan without specific au- 
thorization by an ordinance of the municipal couneil 
must be expressly granted.” 

Although the legislature has delegated the power 
to vacate streets to the municipal authorities, its 
exercise is dependent upon the will and subject to 
the control of the legislature;7® the legislature may 


ete., R.' Co., 15- NYS) 689 [aff 136 Ne 
Y. 656 mem, 31 NE 625 mem]. 

N. C.—Moore vy. Meroney, 154 N. C. 
158, 69 SE 838. 


Oh.—Cleveland Terminal, etc., R. 
Co. v.~ Akron, |18, OhS&CP’ 239,746 
OhNPNS 81. 

Tex.—Bowers v. Machir, (Civ. A.) 
191 SW. 758. 


Va.—Lynchburg y. Peters, 145 Va. 
1, 133 SE 674. 

Wis.—Baines _ v. 100 
Wis. 369, 75 NW 404. 

[a] Power to alter or close streets 
is sufficient to confer the power to 
vacate. Lynchburg yv. Peters; 145 Va. 
1, 133 SE 674. 

[b] Express reservation in home 
rule charter of the power to close 
streets is not essential where the 
charter evidences the intent to re- 
serve all general powers usually con- 
ferred upon cities by the legislature, 
among which, as enumerated vy the 
state, is that of vacating and aban- 
doning streets. Johnson y. Lancas- 
ter, (Tex. Civ. A.) 266 SW 565. 

67. Hyland v. Ossining, 57 Misc. 
212, 107. NYS 225 [aff 127 App.- Div. 
2915 Lids NYS +309]. 

68. Cleveland, ete., R. Co. v. Cleve- 
land,.15 Oh. Cir. Ct. N.S. 193,33" Oh 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]. 

69. Stevens v. Dublin, (Tex, Civ. 
A.) 169 SW 188. 

70. Stevens y. Dublin, supra. 

71. Hichenlaub v. Erie, 254 Pa. 70, 
98 A 857; Batson v. Southern R. Co., 
106 S. C. 307,91 SE 310, 

[a] Dangerous crossing.—Under 
its charter powers, the town council 
of West Greenville had power to close 
two streets across which a railroad 
was about to put eight or ten tracks, 
as a measure of safety within the 
town police power. Batson v. South- 


Janesville, 


ern R, :Co., .106.: S.C. 80%, OL AS 
72. Stevens v. Dublin, (Tex; Civ. 
A.) 169 SW 188. 
73. Reis v. New York, 188. N. Y. 
58, 80 NE 573. 
* [a] Proceedings instituted by 


board of estimate and apportionment. 
—Under Greater New York Charter 
(L.., EL90TI" p..499. er 466 442, as 
amended by L. [1903] p 959 ec 409), 
empowering the board of estimate 
and apportionment to close an exist- 
ing street, and under § 428 p 193, em- 
powering the local board for the pur- 
poses of home rule and local improve- 
ments in each of the twenty-five dis- 
tricts of the city, by a proper pro- 
ceeding, to close streets within its 
district, if the board of estimate and 
apportionment approves its action, 
the board of estimate and apportion- 
ment has the power to close streets 
by a proceeding instituted on its own 
account, and not inaugurated by a 
local board. 
N.Y. 58,, 80 INE) 573. 


74. Adair v, Philadelphia, 24 Pa. 
Dist. 276. 
75. Polack  v. San Francisco 


Orphan Asylum, 48 Cal. 490. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘[T§ 3614 


Reis v. New York, 188. 


or 


j 


a. 
1 


_ revoke it in part as well as in whole," or, without 
an express revocation, may exercise it in any par- 
ticular instance.** rc 

Conflicting statutes. A statute providing the pro- 
cedure for the vacation of a plat by the owners of 
land which has been platted and the plat recorded 
does not by implication repeal powers conferred 
-. upon the municipal authorities as to the vacation of 
 ostreets.”® 
 {[§ 3615] (2) Partial Vacation—(a) In General. 
The power to vacate a part of a street or other pub- 
lie way will not be excluded by implication from the 
fact that it is not expressly conferred.*® A statute 
conferring upon a particular court jurisdiction to 
vacate any street or part thereof will not be con- 
strued to confer upon the court jurisdiction of a 
proceeding to vacate a portion of a street by mak- 
ing it’narrower, where to do so would be to repeal 
an exclusive power vested in the city authorities 
to straighten or alter existing streets.®° 

Reservation of rights. A reservation of the right 
to use the vacated street for water or sewer pipes 
or other public utilities has been held to invalidate 
an attempted vacation,*! although it has been held 
to the contrary that in such ease the reservation and 
not the vacation is invalid.®? 

[§ 3616] (b) Vacation above Surface. Under a 
power to vacate a street or alley or any part thereof, 
a municipality may vacate a portion of an alley 
measured from a horizontal plane a specified dis- 
tance above its surface indefinitely upward without 
vacating the surface of the alley.** 

[§ 3617] (3) Conditional Vacation. A power to 
close and vacate streets does not confer power to 
close streets conditionally,®* as, for example, with 
a reservation of a privilege of reopening them,*® or 
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with a proviso that upon a certain contingency the 
vacation should be void.*® The authority having 
the power to vacate, however, may in its disere- 
tion refuse to vacate a street except upon compliance 
with specified conditions.** 

[§ 3618] (4) Provision of Other Way or Means of 
Access. The statutes sometimes make the provi- 
sion of another way a condition to the vacation of 
a street, as, for example, where the closing of the 
way will have the effect of excluding an owner from 
access to his property.®® Under such a statute an- 
other road need not be provided where complainant 
has another means of access, although less conven- 
ient.°° Where, however, the statute provides that 
no public road or highway may be closed whereby 
any person may be excluded from ingress to, or 
egress from, his land or place of residence over 
such road, the existence of another way of access 
is not material.2t Where a statute authorizing the 
closing of a street for railroad purposes provides 
that before it shall become operative the railroad 
shall provide another street of a specified width, 
title to which shall be vested in the municipality, 
the provision of such a street is a condition prece- 
dent and is not complied with by the furnishing of 
a new street of less than the statutory width. 

[§ 3619] (5) Provision for Damages. In the ab- 


.sence of statutory or constitutional requirement, 


provision for the ascertainment of damages occa- 
sioned by the vacation of a street need not be made 
before its vacation.°* 

[§ 3620] b. Streets or Ways over Which Power 
Extends—(1) In General. In general, all of the 
streets and public ways of a city, however acquired, 
are subject to the power of vacation.°* A power 
to vacate streets may be exercised whether the pub- 


when the map is filed. In re Newton 


Orphan Asylum, supra. 


Wie Polack::* vy, San Francisco 
Orphan Asylum, supra. 
78. Chrisman v. Brandes, 137 


Towa 433, 112 NW 833. 


79. State v. St. Paul, 98 Minn. 
232, 107 NW 1129; 
80. Princeton v. Hanna, 187 Ind. 


582, 113 NE. 999, 120 NE 598. 

81. Gable v. Cedar Rapids, 
Towa 108, 112, 129 NW 737. 

“The very fact that it was con- 
sidered necessary to reserve to the 
city the use of these streets for 
water and sewer pipes shows that 
they will also be needed for the use 
of the general public. We also very 
much doubt the authority of the 
court to only partially vacate a 
street, as was done here. If the use 
of the street is necessary for the 
public utilities of the city, what au- 
thority has the court to say that the 
city can only use it in conjunction 
with a private owner?’ Gable v. 
Cedar Rapids, supra. 

[a] A statute authorizing the va- 
cation of plats on the petition of 
Owners does not authorize the court 
to vacate streets and reserve to the 
city the right to use such streets for 
water and sewer pipes. Gable v. 
oa Rapids, 150 Iowa 108, 129 NW 


82. Peo. v. Chicago, 154 Ill. A. 578. 

83. Taft v. Washington Mut. Sav. 
Bank, 127 Wash. 503, 221 P 604. 

84 Berry y. Mendenhall, 104 Miss. 
94, 61 S 163; Hammer vy. Elizabeth, 
Ci Ne de ls. 1129, 50° A451, ~ See“ Wirt 
v. McHnery, 21 Fed. 233 (where a 
city assumes to vacate a street even 
conditionally, it loses all title with 
which it has been vested by an act 
of platting); Cooper v. Detroit, 42 
Mich. 584, 4 NW 262 (holding that, 
even if the act of vacating can be 
regarded as conditional, the land will 
not become a highway again by sus- 


150 


/ 


whatever else might be the result). 


85. Berry vy. Mendenhall, 104 Miss. 
94, 61 S 163. . 

86. Peo. v. Chicago, 154 Ill. A. 
578; Hammer y. Elizabeth, 67 N. J. 
17129,-50° A’ 451. 

87. Marshalltown v. Forney, 61 


Towa 578, 16 NW 740; Michigan Cent. 
R. Co. v. Miller, 172 Mich. 201, 1387 
NW 555; Detroit Real Est. Inv. Co. 
v. Wayne’ Cir, Judge, 137 Mich. 108, 
100 NW 271. 

[a] Enforcement of condition.— 
Where a city vacates a street for the 
construction by a railroad of a sta- 


tion under an agreement by which 
the railroad shall contribute a speci- 
fied sum toward the construction of 
a bridge when an ordinance is passed 
for such purpose, the city cannot 
compel payment of such sum’ where 
an improvement ordinance including 
the construction of the bridge was 
repealed, thus rendering the _ ordi- 
nance for the construction of a bridge 
ineffectual. St. Louis v. Terminal R. 
Assoc., 211 Mo. 364, 109 SW 641, 

838. See statutory provisions, 

[a] Vacation of map.—(1) In the 
case of a vacated street which is 
actually open and in public use when 
the map showing it as vacated is 
filed, extinguishment is not effected 
until another street which bounds the 
block in question is actually open and 
in public use, In re Newton Ave., 
219 N. Y. 399, 114 NE 837; Johnson 
v. Cox, 196 N. Y. 110, 89 NE 454; 
In re New York, 192 N. Y. 459, 85 
NE 755; Olinger v. Watson, 160 App. 
Div. 96, 145 NYS 1738; Scheibel v. 
Burr, 108 Misc. 551, 177 NYS 881 
[rev on other grounds 192 App. Div. 
438, 183 NYS 49 (aff 230 N. Y. 277, 
130 NE- 293)]. (2) There is a suffi- 
cient compliance with this provision 
of the statute where another street 
which is one of the boundaries shown 
on a map is already open and in use 


Ave., Supra; Matter of Walton Ave., 
131 App. Div. 696, 116 NYS 471 [aff 
BOT Niu Yoo BSS 910! SN BNSO Te th Cy GA 
right of way across a vacated street 
on a street that connects with the 
vacated street is not extinguished by 
virtue of such statute where extin- 
guishment would prevent owners of 
interior lands on the connecting 
street from having access to a street 
substituted for the vacated one. 
Schlanger v. Schulman, 211 App. Div. 
601, 207 NYS 723. 

89. See statutory provisions. 

90. White v. Louise, 7 Man. 231; 
In re McArthur, 3 Ont, A. 295, 


91. Moore v. Esquesing, 21 U. GC 
CP. aati: 
92. Central of Georgia R. Co. v. 


Bibb Brick Co., 145 Ga. 149, 88 SE 676. 

93. Canady v. Coeur d'Alene Lum- 
ber’ Co., 21: Ida, 77;-120 P 830. 

94. Henderson vy, Lexington, 132 
Ky. 390, 111 SW 318, 33 KyL 708, 22 
LRANS 20; Phelps v. Stott Realty 
Co., 233 Mich. 486, 207 NW 2; Duff 
v. Heppenstall Forge, ‘etc., Co., 234 
Pa. 275, 838 A 204. 

[a]_ Streets opened by private per- 
sons for public use or for the use of 
owners of lots fronting thereon which 
are made public highways by statute 
may be vacated. Duff v. Heppenstall 
Forge, etc., Co., 234 Pa, 275, 88 A 204, 

[b] Where land, part of a mili- 
tary reserve, is granted by congress 
to a city without restriction or res- 
ervations and is platted and subdi- 
vided by the municipal authorities, 
the right of the city existing at the 
time of the grant to vacate and abol- 
ish streets and alleys is not qualified 
or limited. Phelps v. Stott Realty 
Co., 233 Mich. 486, 207 NW 2. 

[c] Evidence held not to show 
that portion of street vacated was a 
public land which village had no 
power to vacate. HEmpenger v. Fair- 
ley, 119 Minn. 186, 1837 NW 1110. 


. 


896 [44 C.J.] 
lie acquired the street to be vacated by condemna- 
tion or by dedication.%® 

A condition in a deed conveying land to a city for 
a, public way providing that it shall always remain 
free and open as a public street or alley does not 
preclude the city from vacating it as it may vacate 
other streets and alleys.°® 

[§. 3621] (2) Streets Part of State or County 
Highways or Trunk Roads. Where a county high- 
way by ineorporation within the boundaries of the 
municipality has become a street thereof,®” it can- 
not be vacated by the county authorities,®? and on 
the other hand, where a county road when taken 
into a municipal corporation still remains a county 
road, although subject to the control and supervision 
of the municipal authorities, it cannot be vacated 
by the municipal authorities,®? unless such power 
has been conferred upon such authorities by the 
legislature,t although as to this there is contrary 
authority ;? and further, it has been held that a mu- 
nicipal corporation, under its statutory power to 
open, vacate, and improve streets, may impliedly 
and incidentally withdraw from cooperative mainte- 
nance with a county court of a highway leading into 
the city, by the vacation or discontinuance of a 
street constituting part of such highway. 

[§ 3622] (8) Boundary Roads. A statute giving 


95. La.—Porche y, Barrow, 134 La.| OntWR 778. 
1090, 64 S 918. 
Mo.—Glasgow v. St. Louis, 107 Mo. 
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“I see no reason why the roadway 
within the city’s boundaries 


“ 


the city the right to vacate streets and limiting 
the provision to the ‘‘streets of the town’’ does 
not authorize the vacating of a street, half of which 
is within the city and half without.* 

[§ 3623] (4) Effect of Private Easements. The 
question of whether the private easements of the 
owners holding by conveyances with reference to a 
platted street may be extinguished by a vacation 
of the street is elsewhere considered.? However, 
although it may be held that such easements cannot 
be affected, the municipality may renounce the rights 
conferred by the plat with reference to which con- 
veyances have been made,® and may vacate streets 
shown thereon to the extent of terminating its lia- 
bility to maintain and keep them in repair.’ | 

[§ 3624] (5) Effect of Rights of Public Service 
Corporations. The right of the municipality to va- 
cate streets is not defeated by the fact that it has 
given a public service corporation the right to lay. 
pipes therein.® 

[§ 3625] c. Discretion as to Exercise of Power. 
Whether a power to vacate a street or a part thereof 
will be exercised is as a rule within the diseretion 
of the body possessing the power,® although such 
discretion must not be exercised arbitrarily and 
without regard to the rights and necessities of the 
public,!° as they are at the present and may be in 


399, 67_SH 989, 
Pa.—In re Swanson St., 


163 Par 
is‘ not | 323, .30 A (207, 


198, 17 SW 743. 

Oh.—Oliver Co. v. 
Steinman, etc., COs eZ 
OhNPNS 293. 

Pa.—Tesson v. H. K..Porter Co., 238 
Pa. 504, 86 A 278; Duff v. Heppen- 
stall Forge, etc., Co., 234 Pa. 275, 83 
A 204; Adair y. Philadelphia, 24 Pa. 
Dist. 276. \ 

Tex.—Bowers v. Machir, (Civ. A.) 
191 SW_ 758. 

96. Henderson vy. Lexington, 
Ky. 390, 111 SW 318, 33 KyL 7038, 22 
LRANS 20. 

97. See supra § 3608. 

98. Lee v. McCook, 82 Nebr. 26, 
116 NW 955. 


Schlemmer 
Furniture © 


99. Cleveland Terminal, etc. R. 
Co. v. Akron, 18 OhS&CP 231, 6 
OhNPNS &81. ( 


1. Cleveland Terminal, etc., R. Co. 
vy. Akron, supra; Warner v. Coates- 
ville Borough, 231 Pa, 141, 80 A 576. 

[a] For example, statutes grant- 
ing to municipalities power to vacate 
streets “within their limits’ or 
“therein” confer no power upon a 
borough to vacate public roads which 
do not begin and end within the bor- 
ough limits. Warner v. Coatesville 
Borough, 231 Pa. 141, 80 A 576. See 
McCall v. Delaware, etc., R. Co., 71 
Pa. Super. 508 (holding that, while a 
borough council has no authority to 
obstruct a main highway running 
through the borough, there is noth- 
ing to prevent its changing the loca- 
tion of a part of such highway which 
is entirely within its limits, where 
such change does not interrupt or de- 
stroy the continuity of the highway, 
but merely for safety or convenience 
substitutes a better or safer road for 
a dangerous and unsafe one), But 
see Com. v. Wilson Female College, 
42 Pa. Super. 419 (holding that the 
power may be exercised where the 
terminus of the borough street is co- 
incident with the terminus of a turn- 
pike road, and that a borough has 
authority to vacate a highway wholly 
within its limits, although such high- 
way was not laid out by the corporate 
authorities of the borough, but was 
originally laid out and afterward 
legally abandoned by a turnpike com- 


pany). 
2. Styles v. Victoria, 8 B.C. 406, 
410; Re Taylor, 18 Ont. L. 3380, 13 


132' 


to be considered a public road of the 
municipality and within its jurisdic- 
tion, as fully and completely as any 
other road or street of the municipal- 


-ity, merely because the public high- 


way along the road extends beyond 
the city.’”’ Styles v. Victoria, supra, 
{a] The word “wholly” in a statu- 
tory provision authorizing municipal- 
ities to stop up roads ‘wholly within 
the jurisdiction of the council” is 
used with reference not to the local- 
ity of the road, but to the jurisdiction 
of the council over it, and the coun- 
cil of a municipality has jurisdiction 
to pass a by-law closing part of a 
continuous highway passing through 
that municipality and extending into 
other municipalities. Re Taylor, 18 
Ont. L. 330, 18 OntWR 778. 
3. Taylor County Ct. v. Grafton, 
77 W. Va. 84, 86 SE 924. 
nee Gary v. Much, (Ind. A.) 94 NE 


3. 

[a] Express authority required.— 
An incorporated town has no juris- 
diction to vacate its part of a high- 
way whose center forms the boun- 
dary line of the town, such juris- 
dietion not being conferred in ex- 
press terms. Gary v. Much, 180 Ind. 
26, 101 NB 4. 

5. See infra § 3673. f 

6. Chambersburg Shoe Mfg. Co. v. 
Cumberland Valley R. Co., 240 Pa. 
519, 87 A 968; Carroll v. Asbury, 28 
Pa. Super, 354. 

7. O’Donnell v, H. K, Porter Co., 
238 Pa. 495, 86 A 281. - 

8. Titusville Amusement Co. v. 


Titusville Iron Works Co., 286 Pa. 
561, 1384 A 481. 
9. Ida.—Canady v. Cceur d’Alene 


Lumber Co., 21 Ida. 77, 120 P 830. 
Ill.—Peo. v. Atkins, 295 Ill. 165, 
128 NE 9138; Hill v. Kimball, 269 Tl. 
398, 110 NE 18. is 
8 


Iowa.—Krueger v, 
Iowa 861, 175 NW 1. 

Mich.—Tomazewski v. Palmer Bee 
Co., 228 Mich. 565, 194 NW. 571; De- 
troit Real Estate Inv. Co. vy. Wayne 
oe Judge, 137 Mich, 108, 100 NW 

Mo.—Kingshighway Supply Co. 
v. Banner Iron Works, 266 Mo. 1388, 
181 SW 30; Gorman v. Chicago, etce., 
R. Co., 255 Mo. 488, 164 SW 509. 

N. C.—Crowell vy. Monroe, 152 N. C. 


Ramsey, 


593 [app dism [1915 


R. I.—Atty.-Gen. v. Shepard, 23 R. 
To 95-49) Ar 3.9" 

Tex.—Bowers Vv. International- 
Great Northern R. Co., (Civ. A.) 286 
Sw 590. 

Wash.—Ponischil vy. Hoquiam Sash, 
etc., Co., 41 Wash 303, 83 P 316. 

W. Va.—Pence v. Bryant, 54 W. Va. 
263, 46 SE 275. 

Wis.—Tilly v.. Mitchell, etc., Co., 
121, Wis. 1, 98 NW 969, 105 AmSR 

B. C.—United Bldgs. Corp., Ltd, v. 
Vancouver, 18 B. C. 274, 13 DomLR 
A. Gs 845789 
DomLR 97, 6 WestWkly 1335]. 

Ont.—Re Pelot, 1 OntWR 792; Re 
McKinnon, 33 U. C. Q. B. 502. 

fa] A full and complete power 
delegated to officials of a municipality 
to vacate streets constitutes the city 
the sole judge when the street shall 
be opened and closed for public trav- 
el. Kingshighway Supply Co. v. Ban- 
ner Iron Works, 266 Mo. 138, 181 SW 
30; Gorman vy, Chicago, etc., R. Co., 
255 Mo. 483, 164 SW 509. 

10. Cal.—Peo. vy. Los Angeles, 62 


‘Cal, A, 781, 218 P 63. 


Colo.—Goldfield| v. Golden Cycle 
Gold Min. Co., 60 Colo. 220, 152 P 

Ill.— Peo. v. Chicago, ete., R. Co., 
814 Ill. 445, 145 NE 647; Wolbach vy. 
Rubens, 307 Tl, 186, 188 NE 521; 
Peo. Vo Blgin,” ete.,, Ro 2 @o:,7 298) wines 
574, 132 NE 204; Peo. v. Benson, 294 
Ill. 236, 128 NE 387; Wiehe v. Pein, 
281 Ill, 180, 117 NE 849; Parker v. 
Chicago Catholic Bishop, 146 Ill. 158, 
34 NE 473. 

Ind.—Windle vy. Valparaiso, 62 Ind. 
A. 342, 113 NE 429; Indianapolis v. 
Maag, 57 Ind. A. 493, 107 NE 529. 

Iowa.—Gable vy. Cedar Rapids, 150 
Iowa 108, 129 NW 737. 

Ky.—Com, v. Illinois Cent. R. Co., 
138 Ky. 749, 129 SW 96. 

Md.—Van Witsen v. Gutman, 79 
Md. 405, 29 A 608, 24 LRA 403. 

Mich.—In re Spears, 227 Mich. 525, 
198 NW 952; Story, ete., Piano Co. 
v. Ottawa Cir. Judge, 212 Mich. 1, 
179 NW 254; Dean v. Ann Arbor R. 
Co., 187 Mich. 459, 100 NW 773; Mat- 
ter of Opening of First St., 66 Mich. 
42, 33 NW 15. 

o.—State v, Franklin, 133 Mo. A. 
486, 118 SW 652. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 
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§ 3625] 


the future.1t The exercise of the discretionary 
power of a municipality’? or a commission to whom 
the power has been delegated to vacate streets}? 
is ordinarily not subject to judicial review, unless 
there has been an abuse of discretion," fraud, ne 
or glaring informality or illegality in the proceed: 
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ings,’® or an absence of jurisdiction.17 The courts 
will not ordinarily look into the motive influencing 
municipal officials in the discretionary exercise of 
their power to vacate a street,!® and their action 
will be presumed to have been bused on considera- 
tion of public interests.1® 


N. J.—State v. Elizabeth, 54 N. J. 
L. 462, 24 A 495 [aff 55 N. J. L. 337, 
26 A 939]. 

N. Y.—In re New York, 157 N. Y. 

409, 52 NE 1126; Peo. v. Gokey, 177 
App. Div. 61, 163 NYS 693. 
- Oh.—Dreidame v. Cincinnati, 25 Oh. 
Cir. Ct. N. S. 607; In re Michigan St., 
2 Oh Cir. Ct..N. S: 414, 31: Oh. Cir. 
Ct. 426. 

Okl.—Stillwater v. Hamilton, 112 
Okl, 10, 239 P 897. 

W. Va.—Byrne v. Wheeling Can 
Co., 72 W. Va. 600, 78 SE 758; Pence 
v. Bryant, 54 W. Va. 263, 46 SE 275. 

Alta.—Re Weir, 7 WestLR 45. 

Ont.—Jones. v. Tuckersmith, 33 
Ont. L. 634, 8 OntWN 344, 23 DomLR 
569 [motion for extention of time 
granted 11 OntWN 367, and app al- 
lowed on other grounds 45 Can. S. C. 
67, 47 DomLR 684]; Hutchinson v. 
Sandwich, 16 OntWN 114; Re Water- 
ous, : OntWR 355. 

[a 


taining street used by only a small 
portion of the public and from lia- 
bility for injuries sustained ‘by the 
traveling public because of defects in 


the unimproved gtreet. Peo. v. Chi- 
oe, ete., RR.” Co., 314 Til. 445," 145 
NE ie 


7 Saving of expense, although 
in one sense in the public interest, is 
not of itself a sufficient reason for 
elosing a street. Re Weir, (Alta.) 
i eis 45. 

c] 
A city council can compel railroad 
companies to elevate their tracks 
within the city limits, although by 
reason thereof certain streets must 
be vacated or changed, provided the 
streets are vacated according to law. 
Peo. v. Atchison, etc., R. Co., 217 II11. 
694, 75 NE 573. 

11. Indianapolis v. Maag, 57 Ind. 
A, 493, 107 NE 529; Gable v. Cedar 
Rapids, 150 Iowa 108, 112,.129 NW 
qari; story, etc., Piano Co. v. Ottawa 
Cir. Judge, 212 "Mich. 1; 179 NW: 254; 
Matter of Opening of First Sits 66 
Mich. 42, 33 NW 15; In re Michigan 
Site, Oh. Cir, Ct~ N.S. 414,31 Oh. 
Gir. JCt.. 426: i 

“In determining whether’ there 
should be a vacation or not reason- 
able future requirements should be 


considered.”” Gable v. Cedar Rapids, 
supra. 
‘ [a] Rule applied.—A municipal 


corporation cannot make a contract 
with a railroad company, whereby it 
vacates a street, in consideration of 
the company erecting a station on a 
part of such street, that will in the 
future prevent it from condemning 
Such property for the opening of a 
Street that the general welfare of the 
municipality may require to_ be 
opened. Matter of Opening of First 
St., 66 Mich. 42, 33 NW 15. 

12. U. S.—Lockwood vy. Portland, 
288 Fed. 480. 

Cal.— Peo. v. Los Angeles, 62 Cal. 
A, 781, 218 P 63. 

Tll.—Hoerrmann y. Wabash R. Co., 
309 Ill. 524, 141 NE 289; Wolbach Vv. 
Rubens, 307 Ill. 186, 138 NE 521; Peo. 
v. Atkins, 295. Ii. 165, 128 NE 913. 

Ind.—Leeds v. Richmond, 10:2)* Ind? 
372, 1 NE 711; Windle v. Valparaiso, 
62 Ind. A. 342, 113 NE 429. 

Iowa.—Walker v. Des Moines, 161 
Towa 215, 142 NW 51. 

Mich. —Phelps v. Stott Realty ‘Coy 
233 Mich. 486, 207 NW 2. 

Minn.—State v. Park Comrs., 100 
aoe: 150, 110 NW 1121, 9 LRANS 


Mo.—Knapp, etc., ree v. St. Louis, 
156 Mo. 3438, 56 SW. 1102. 


[44 C. J.—57] 


Public interest is served when 
city is relieved from expense of main- 


Elevation of railroad tracks.— 


N. J.—Sherwood vy. Paterson, 88 N. 
Jee EeusoG 04s Aslan pareeo SIN dic, ir 
738, 96 A 293]. 

N. C—Crowell v. Monroe, 152 N. 
C. 399, 67 SE 989. 

Oh. —_Oliver Schlemmer Co. v. 
Steinman, ete, Furniture Co., 15 
OhS&CP 92, 2 OhNPNS 293. 

Va. —Lynchburg v. Peters, 145 Va. 
1, 133 SE 674, 

Wash.—Fry v. O'Leary, 141 Wash. 
465, 252 P 111, 49 ALR 1249; Mott- 
man vy. Olympia, 45 Wash. 361, 88 P 
579; Ponischil v. Hoquiam Sash, etc., 
Co., 41 Wash. 303, 83 P 316 

B. C.—United Bldgs. Corp., Ltd. v. 
Vancouver, 18 B. C. 274, 13 DomLR 
593 [app dism [1915] Aeae 345, 19 
DomLR 97, 6 WestWkly 1335]. 

Ont.—Re Mills, 9 OntWR 731. 

[a] A dedicator of streets cannot 
defeat a vacation thereof by city au- 
thorities for what they deem to be a 
public benefit. Sherwood v. Pater- 
son, 88 N. J. L. 456, 94 A 311 [aff.85 
ING, Le oy OOmARAY ole 

13. Cal.—Keller yv. Oakland, 54 
Cal. A.-169, 201 P 618. 

Ind.—Falender v. Atkins, 186 Ind. 
455, 114 NE 965. 

Kan. —Bolmar v. Shawnee County, 
114 Kan. 552, 220 P 245. 

Minn.—State v. Park Comrs., 100 
ae 150, 110 NW 1121, 9 LRANS 


N. Y.—McCutcheon vy. Buffalo Ter- 
minal Station Commn., 217 N. Y. 127, 
111 NE 661. 

[a] Where a statute authorizes 
the board of county commissioners 
to vacate a public street in a platted 
town site or addition to a town site 
upon a petition of the owners of the 
lands adjoining the street proposed to 
be vacated and upon a proper finding 
that no private rights will be injured 
or endangered thereby, the fact that 
the street is little used, not improved, 
full of stumps, and intercepted by a 
dangerous railroad crossing will not 
justify the vacation of the street 
where such vacation cuts off all pub- 
lic access to an objecting owner’s lots 
in such town site or town site addi- 
tion, although such objecting owner 
could make a private road over his 
own adjacent farming lands at his 
own expense and thus reach his town 
lots which had theretofore been ac- 
cessible by the public street proposed 
to be vacated. Bolmar v. Shawnee 
County, 114 Kan. 552, 220 P 245. 


14. U. S.—Lockwood vy. Portland, 
288 Fed. 480. 

Ill—Murphy v. Chicago, ete. R. 
Co., 247 Ill. 614, 93 NE 381: Peo. wv. 


Wieboldt, 233 Ill. 572, 84 NE 646 [aff 
138 Ill. A. 200]; Peo. v. Chicago, 154 
Til, A. 578. 

Iowa.—Walker v. Des Moines, 161 
Towa 215, 142 NW 51; Gable v. Cedar 
Rapids, 150 Iowa 108, 129 NW 737; 
Gray v. Iowa Land Co., 26 Iowa 387. 

Mich.—Phelps vy. Stott Realty Co., 
233 Mich. 486, 207 NW 2; Tomaszew- 
ski v. Palmer Bee Co., 223 Mich. 565, 
194 NW 571. 

Minn.—In re Hull, 163 Minn. 439, 
204 NW 534, 205 NW 6138, 49 ALR 
320; Steenerson _ v. Fontaine, 106 
Minn. 225,119 NW 400. 

Nebr.—Bellevue v. Bellevue Impr. 
Co., 65 Nebr. 52, 90 NW 1002. 

N. Y.—Peo. v. Gokey, 177 App, Div. 
61, 163 NYS 693. 

Oh.—Dreidame vy. Cincinnati, 25 Oh. 
Cite Ct, IN. Se 6072 

R. I.—Atty.-Gen. v. Shepard, 23 R. 
Ee OF Aga oO, 

Va.—Lynchburg v. Peters, 145 Va. 
1, 133 SE 674. 

Wash.—Kakeldy v. Pech toes etc., 
R. Co., 37 Wash. 675, 80 P 205 


Vancouver, 


B. C.—United Bldgs. Corp., Ltd. v. 
LO BEC ae 13 *DomLR 
593 [app dism [1915] A. C. 345, 19 


DomLR 97, 6 WestWkly 1335]. 


[a] Abuse not shown.—Peo. v. 


Wieboldt, 233 Ill. 572, 84 NH 646 [aff 


138 Ill. A. 200]; Peo. v. Chicago, 154 


Til, A, 578; Walker v. Des Moines, 161 


Iowa 215, 142 NW bls: Peot ave Gokey, 
177 App. Div. 61, 163 "NYS 693. 

15. Lockwood vy. Portland, 288 Fed. 
480; Peo. v. Los Angeles, 62° Cal. A. 
Sie 218 P 63. 

[a] Facts held to show fraud.— 


Where a city council, on petition of 
a motion picture corporation owning 
all abutting property, passed an ordi- 


nance vacating part of a city street 
in a Well built-up and improved loca- 
tion, and disregarding the city engi- 
neer’s adverse report placing the val- 
ue at seven thousand dollars, de- 


manded payment in advance of one 


thousand dollars as an exaction from 
the corporation for the vacation, the 
gross abuse of discretion disclosed 


amounts to a legal fraud. Peo. v. Los 


Angeles, 62 Cal. A. 781, 218 P 63. 
[b] Facts held not to show fraud. 


—(1) An agreement by an attorney 


for abutting lot owners petitioning 
the city to vacate part of a street 
occupied by the garage of one of 


them, that they would reconvey such 


portion whenever the city required, 
and his offer to defend without cost 
any litigation ensuing. ESP We 
O’Leary, 141 Wash. 465, 252 P 111, 49 
ALR 1249. (2) Vacation of a portion 
of a street by a municipality at the 
instigation of a private corporation, 
that the corporation may use such 
vacated portion in the extension of 
their premises. Knapp, etc., Co. v. 
St. Louis, 156 Mo. 343, 56 SW 1102. 

16. Canady v. Coeur d’Alene Lum- 
ber Co,, 21 Ida. 77, 120 P 830; Bowers 
v. International-Great Northern. R. 
Co., (Tex. Civ. A.) 286 SW 590; Bra- 
zell v. Seattle, 55 Wash. 180, 104 P 
155; Jones y. Tuckersmith, 33 Ont. 
Li. 634, 8 OntWN 344, 23 DomLR 569 
[motion for extension. of time granted 
11 OntWN 367, and app allowed on 
other grounds 45 Can. S. C. 67, 47 
DomLR 684]. 

17. Bellevue v. Bellevue Impr. Co., 
65 Nebr. 52,.90 NW 1002. 

18. Hoerrmann y. Wabash R,. Co., 
309 Dl. 524, 141° NE (2895 “Peo. v. 
Elgin, etc., R. Co., 298 Ill. 574, 132 
NE 204; Peo. v. Atkins, 295 Ill. 165, 
128 NE 9135. Peos wv. Corn Products 
Refining Co., 286 Ill. 226, 121 NE 574; 
Hill v. “Kimball, 269 Ill. 398, 110 NE 
18; Windle v. Valparaiso, 62 Ind. A. 
342, 113 NE 429; Indianapolis v. 
Maag, 57 Ind. A. 4938, 107 NE 529; 
Bellevue v. Bellevue Impr, Co., 65 
Nebr. 52, 90 NW _.1002; Sherwood v. 
Paterson, 88 N. J. L.° 456, 94 A 311 
Laff 88 N. J. Li. 738,96) AD 2937° 

[a] Statements by members of a 
municipal council with reference to 
an ordinance vacating an alley are 
incompetent as evidence bearing di- 
rectly on the motive of the council 
in the passage of the ordinance. Peo. 
v. Atkins, 295 Ill. 165, 128 NE 913. 

[b] That one inducement to the 
passage of an ordinance vacating 
streets was the desire to retain a 
private manufacturing company in 
the city did not vitiate the ordinance. 
Sherwood v. Paterson, 88 N. J. L. 456, 
ies 311 [aff 88 N. J. L..738, 96 A 

ta Peo. v. Los Angeles, 62 Cal. A, 
781, 218 P 63; Com. v. Illinois Cent. 
R. Co., 188 Ky. 749, 129 SW 96. Com- 
pare Fry v. O’Leary, 141 Wash. 465, 
252 P 111, 49 ALR 1249 (holding that, 
where there was no showing in the 
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[§, 3626] d. Private and Public Interests. As has 
already been noted, a city has no power to sell 
or barter the streets and alleys which it holds in 
trust for the benefit of the public,?° and cannot va- 
cate a street for the benefit of a purely private in- 
terest,2! although it receives a consideration there- 
for,?? and the question of whether the public interest 
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[§ 3626 


is subserved cannot be made to depend upon how — 
much the city will get by reason of its action.2?> On 
the other hand, the fact that some private interest 
may be served does not render the vacation of a 
street or alley void,?4 nor the fact that, while some 
private interests are benefited, others are inciden- 
tally damaged,?° where it does not appear that no 


record that a vacation of the portion 
of a street was made because of in- 
ability to improve the street, nor any 
showing that the width was lessened 
because the council determined as a 
fact that the needs of the public 
would be better served by a narrow 
street, the court will not indulge in 
the presumption that the council has 
decided that the public needs require 
such a vacation). 

a]. The presumption will be in- 
dulged that, when a city undertakes 
to exercise its power to close streets, 
it is in the interest of and for the 
benefit of the public, and that the 
proceeding is not for private or in- 
dividual use or. advantage. Com. v. 
Illinois Cent. R. Co., 138 Ky. 749, 129 
SW 96 


20. See supra § 2101 in 43 C. J. 

21. Cal.—Peo..v. Los Angeles, 62 
Cals Aisi, 218 P63: 

Ill.—Wolbach vy. Rubens, 307 Ill. 
186, 188 NE 521; Peo. v. Elgin, etc., 
R. Co., 298 Ill. 574, 132 NE 204; Peo. 
v. Atkins, 295 Ill. 165, 128 NE 913; 
Peo, v. Benson, 294 Ill, 236, 128 NE 
387; Peo. v. Corn Products Refining 
Co,, 286 Ill. 226, 121 NE 574;. Hill _v. 
Kimball, 269 Ill. 398, 110 NE 18; De 
Land v. Dixon Power, etc., Co., 225 
Til. 212, 80 NE 125; Peo. v. Atchison, 
ete. Ru Go!,..217 El. 594, 7.5 NEY 573. 

Ind.—Windle v. Valparaiso, 62 Ind. 
A. 342, 113 NE 429. 

Towa.—Lerch v. 
576, 185 NW 129. : 

Ky.—Henderson y. Lexington, 132 
Ky. 390, 111 SW 318, 33 KyL 708, 22 
LRANS 20. 

Mich.—Story, etc., Piano Co. v. Ot- 
tawa Cir. Judge, 212 Mich. 1, 179 NW 
254; Curtis v. Charlevoix Golf Assoc., 
178 Mich. 50, 144 NW 818. 

Miss.—Polk v. Hattiesburg, 109 

S 675 [suggestion of 


Short, 192 Iowa 


Miss. 872, 69 
error den 110 Miss. 80, 69 S 1005]. 

Mo.—State v. Franklin, 133 Mo. A. 
486, 118 SW 652. 

Oh.—In re Michigan St., 12 Oh. Cir. 
CtiN.S. 414, 3% Oh; Cir, Ct.426. 

Okl.—Stillwater v. Hamilton, 112 
Okl. 10, 239 P 897. 

Va.—Lynchburg v. Peters, 145 Va. 
1, 183 SE 674. 

W. Va.—Byrne v. Wheeling Can 
Co., 72 W. Va. 600, 78 SE 758. 

Ont,—Re Hinton Ave., 47 Ont. L. 
556, 54 DomLR 115. 

Compare Canady v. Coeur d’Alene 
Lumber Co., 21 Ida. 77, 120 P 830 
(holding that the municipality, no 
doubt, had the power to vacate such 
streets, and it is immaterial that 
such vacation was made for the pur- 
pose of devoting the vacated street 
or alley to private uses). 

[a] No matter how patriotic the 
motive, or how lawful the council be- 
lieves the vacation to be, a city 
council cannot vacate a street to 
serve a purely private use. Peo. v. 
Corn Products Refining Co., 286 III. 
226, 121 NE 574. 

[b] When the vacation will in all 
probability seriously inconvenience 
the general public and where the 
land is well suited for residence pur- 
poses in a growing city and is used 
therefor, streets between such land 
and other portions of the city should 
not be vacated for the benefit of pri- 
vate persons. Gable v. Cedar Rapids, 
150 Iowa 108, 129 NW 737. 

[c] For example, the vacation of 
a street is void where it affirmatively 
appears that it was merely an at- 
tempt to cure a defect in the claim 
of a private individual to the land 
and to enable him to appropriate it 


and enjoy it. DeLand _ v. 0 
Power, etc., Co., 225 Ill. 212, 80 NE 


125. 

[ad] Rule applied.—Where a pri- 
vate owner has registered a_ plan 
showing a street and has sold lots 
with reference thereto, but the mu- 
nicipal council has never assumed 
charge of the street or expended 
money upon it, an intervention by 
the council to close the street and 
thereby enable the original owner to 
retake the land without the consent 
of those who bought upon the faith 
of the existence of the street is an 
abuse of the powers of the council. 
In re Knudsen, 15 Man. 317, 1 West 
LR 281, 

[e] Recitals of ordinance are not 
conclusive. Peo. v. Los Angeles, 62 
Gal ywALe 781, i218") GarePeo wy, plein, 
etc., R. Co., 298 Ill. 574, 182 NE 204; 
Peo. v, Atkins, 295 Ill. 165, 128 NE 
913; Peo. v. Corn Products Refining 
Co., 286 Ill. 226, 121 NE 574. 

[f] Lemporary devotion to pri- 
vate use, as for a period of twenty 
years, with provision for resumption 
of control, is not within power to va- 
cate. Glasgow v. St. Louis, 87 Mo. 


678. 

{g] Evidence of the effect of the 
vacation either beneficial or detri- 
mental on the owners of adjoining 
property, as well as on the public in 
general, is admissible as bearing on 
the question whether the vacation 
was for a public purpose, Peo. v. At- 
kins, 295 Ill. 165, 128 NE 913. 

22. Peo. v. Los Angeles, 62 Cal. A. 
781, 218 P 63; Wiehe v. Pein, 281 Ill. 
130, 117 NE 849; Lockwood, etc., Co. 
vy. Chicago, 279 Ill. 445, 117 NE 81 
{rev 203 Ill. A. 336]; Lerch y. Short, 
192 Iowa 576, 185 NW 129. Compare 
Houston vy. West Greenville, 126 S. 
C. 484, 120 SE 236 (holding that an 
attempt by the municipality to bar- 
ter away its rights in return for the 
opening of other streets by a con- 
tract with a railroad company is 
against public policy, ultra vires, 
and does not prevent the municipality 
from exercising its power of police 
in the future). 

[a] Even though an alley might 
have been disturbing to an esthetic 
eye, and might have been the source 
of danger common to all alleys, the 
ordinance was in excess of the coun- 
cil’s jurisdiction and therefore void 
where an alley was being used as a 
thoroughfare, and the city council in 
adopting the ordinance vacating the 
alley was influenced by the considera- 
tion to be received for the land on 
sale thereof to private parties and 
acted without proper regard for the 
public interests and convenience. 
Lerch v, Short, 192 Iowa 576, 185 
NW 129. 

23. Lockwood, etc., Co. vy. Chicago, 
279 Ill. 445, 117 NE 81 [rev 208 fll. 
A, 336]. 


24. Del.—Friendship Fire Co. No. 
1 v. Wilmington Auto, Co,, 12 Del. 
Ch. 194, 109 A 420, 

TIll.— Peo. v. Chicago, etc., R. Co., 


314 Ill, 445, 145 NE 647; Wolbach vy. 
Rubens, 307 Til,..186, 188 NE 521; 
Peo. v. Higin, etc.,. R. Cor, 298, Tl. 
574, 182 NE 204; Peo. v. Benson, 294 
Ill. 236, 128 NE 387; Amboy vy. Illin- 
ois Cent. R. Co., 236 Ill, 236, 86 NE 
238; Peo. v. Wieboldt, 233 Ill. 572, 84 
NE 646. [aff 188 Ill. A, 200]. 

Ind.—Windle v. Valparaiso, 62 Ind. 
A. 342, 113 NE 429. 

TIowa.—Louden vy. Starr, 171 Iowa 
528,154. NW 331; Marshalltown v. 
Forney, 61 Iowa 578, 16 NW 740. 


Dixon | 


Nebr.—Bellevue v. Bellevue Impr. 
Co., 65 Nebr. 52, 90 NW 1002. 

N. J.—Kean v. Elizabeth, 54 N. J. 
L. 462, 24 A 495 [aff 55 N. J. Li 337, 
26 A 939]. 


Utah.—Houghton v. Barton, 49 
Utah 611,165. PB 471: 
Wash.—Freeman v. Centralia, 67 


Wash. 142, 120 P 886, AnnCas1913D 
786; Ponischil v. Hoquiam Sash, etc.,, 
Co., 41 Wash. 303, 83 P 316. 

Eng.—United Bldgs. Corp. v. Van- 
couver, [1915] A. C. 345, 19 DomLR 
97, 6 WestWkly 13835. 

Ont.—Jones vy. Tuckersmith, 33 Ont. 
L. 634, 8 OntWN 344, 23 DomLR 569 
[motion for extension of time granted 
11 OntW.N 367, and app allowed on 
other grounds 45 Can. S. C. 67, 47 
DomLR 684]. 

{a] Vacation held not for private 
benefit—Peo. v. Benson, 294 Ill. 236, 
128 NE 387; Jones v. Tuckersmith, 
33 Ont, L. 634, 8 OntWN_ 344, 23: 
DomLR 569 [motion for extension of 
time granted 11 OntWWN 367, and app 
allowed.on other grounds 45 Can. S. C. 
67, 47 DomLR 684]. 

[b] Public benefit in enlarged de- 
partment store.—Where the petition 
of property owners for the vacation 
of an alley represented that the 
owner of adjacent land on both sides 
of the alley would enlarge his de- 
partment store and benefit the city 
by employing many persons, and his 
assessment for benefits was fixed 
at nineteen hundred dollars, the vaca- 
tion was not for a private purpose, 
and there was no abuse of discretion 
or fraud. Windle v. Valparaiso, 62 
Ind. A. 342, 118 NE 429, 

{[c] Grant to railroad.—Under a 
statute providing that cities may dis- 
pose of their title and interest in any 
realty, including streets, and vacate 
and dispose of them on such terms 
as the council shall direct, a city, 
through its council, may vacate a 
public street and grant the land cov- 
ered by it to use for private pur- 
poses, and, where the council has in 
good faith exercised such power, the 
courts will not interfere with its ac- 
tion; and the vacation of a street not 
generally used for public travel and 
its grant to a railroad in considera- 
tion of the railroad’s grant of a strip 
for the extension of a street and its 
agreement to maintain the crossing 
and its approaches was not an abuse, 
or an arbitrary exercise, of such 
power. Louden y. Starr, 171 Iowa 
528, 154 NW 381. 

[dad] Evidence (1) that by the ordi- 
nance. the public was given an out- 
let from the street which was wider 
and less obstructed than the outlet 
vacated, and was paved without ex- 
pense to the city, is sufficient. to 
show that tke vacation was beneficial 
to the public, Peo. y. Atkins, 295’ 
Ill. 165, 128 NE 913. (2) That the 
new outlet was longer than the old 
and firemen expressed the opinion 
that it would make fighting fires more 
difficult is not controlling. Peo, v. 
Atkins, 295 Ill, 165, 128 NE 913. 

25. Peo. v. Chicago, etc., R. Co., 
314 Ill. 445, 145 NE 647; Peo. v. At- 
Kins, 295 Ill. 165,,172, 128 NE 913. 

“The power of the municipality 
to make such alteration or vacation 
is not to be determined or affected 
merely by the fact, if such appears, 
that some individual is asking for 
‘such alteration or vacation and will 
be much benefited thereby, while 
other private persons may, on the 
other hand, suffer some loss to their 
business or property. Such matters 
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- eonsideration of public interest can have led to such 
Further, decisions to the effect that it 
is against public policy for a municipality to demand 
and receive compensation as a condition precedent 
to the exercise of its power to vacate a street or 
alley no longer needed for public use are controlled 
by a statute authorizing such action on the part of 
the city,?’ and an ordinance vacating a street or 


vacation.?® 


alley may be conditioned upon the 


pensation by benefited property owners.?% 

Disposition to be made of property.?9 
street or other public place is properly vacated, the 
city may devote the ground to whatever legitimate 
purpose it may elect,*° and the use which it is pro- 
posed to make of the ground is material only as 
bearing upon the question of whether the vacation 


is in fact for the public benefit.?4 
Betterment of public service. 


to the use of such companies.?? 


Application by owners of platted lands. 


merely go to the motive by which the 
act of vacation is performed, and the 
motive by which the legislative body 
is actuated is immaterial and cannot 


be inquired into.” Peo. v. Atkins, 
supra. 

- 26. Peo. v. Chicago, etc, R. Co., 
314 Ill. 445, 145 NE 647; Wolbach 


v. Rubens, 307 Ill. 186, 138 NE 521; 
Peo. v. Elgin, etc., R. Co., 298 Il. 
574, 182 NE 204; Peo. v. Atkins, 295 
Til. 165, 128 NE 913; Peo. v. Benson, 
294 Ill. 236, 128 NE 387; Amboy v. 
Illinois Cent. R. Co., 236 Ill. 236, 86 
NE 238; Baltimore v. Brengle, 116 


Md. 342, 81 A 677; Tomazewski v. 
Palmer Bee Co., 223 Mich. 565, 194 
NW 571; Freeman y. Centralia, 67 


Wash. 142, 120 P 886, AnnCas1913D 
786; Ponischil v. Hoquiam Sash, etc., 
Co., 41 Wash. 303, 83 P 316. 

27. Peo. vy. Chicago, 321 Ill. 466, 
152 NE 141. 

28. Peo. v. Chicago, supra. 
' 29. Reversion or transfer to pri- 
vate ownership see infra § 3627. 
* 80. Walker v. Des Moines, 161 
Towa 215, 142 NW 51; Tomlin v. 
Cedar Rapids, etc., R., ete., Co., 141 
Iowa 599, 120 NW 93, 22 LRANS 530. 
' 81. Walker. v. Des Moines, 161 
Iowa 215, 142 NW 51. 
- 32. U. S.—Columbus v. Union Pac. 
R. Co., 137 Fed. 869, 70 CCA 207, 

Ala.—Ables v. Southern R. Co., 
164 Ala, 356,51 S 327. 

Ida.—Canady v. Coeur d’Alene Lum- 
ber Co., 21 Ida, 77, 120 P 830. 


Iowa.—Spitzer v. Runyan, 113 
Iowa 619, 85 NW 782. 
Mich.—Michigan Cent. R. Co. v. 


Miller, 172 Mich. 201, 137 NW 555, 

N. J.—Barr v. New Brunswick, 58 
NiJ.°L..255, 383 A ‘477, 

N. Y.—Weinckie v. New York Cent., 
etc., R. Co., 15 NYS 689 [aff 183 N. 
Y. 656 mem, 31 NE 623 mem]. 

Tenn.—Knoxville Ice, etc., Co. v. 
ees 153 Tenn. 536, 284 SW 
6 6 


Wash.—Freeman vy. Centralia, 67 
ee 142, 120 P 886, AnnCas1913D 


W. Va.—Taylor County Ct. v. Graf- 
ton, 77 W. Va. 84, 86 SE 924. 

[a] The fact that a railroad com- 
pany agrees to pay all the expenses 
of vacating a portion of a street and 
opening up a new street in the place 
thereof constitutes no legal objec- 
tion to the proceedings. Barr v. New 
Brunswick, 58 N. J. L. 255, 33 A 477. 
- [b] Depot purposes.—(1) The leg- 
islature can vacate a street where 
it crosses a railroad and allow a de- 
pot to be erected thereon, Columbus 
v. Union Pac. R. Co., 187 Fed. 869, 70 
CCA 207; State v. Louisville, etc., R. 
€o., 158 Ala. 208, 48 S 391. (2) It 
can delegate to the city the power to 


The resulting bet- 
terment of the service of public service companies 
is of such public interest as to authorize the vaca- 
tion of streets for the purpose of devoting the land 
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payment of com- 


Where a 
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statutes authorizing the vacation of a plat upon 
the application of the owners of the lands ineluded,** 
the platted streets should not be vacated unless the 
public interest will be served,** and if the statute 
provides that the plat shall be vacated only where 
there is no valid objection thereto, streets should 
not be vacated for the benefit of private persons 
when such vacation will in all probability seriously 
inconvenience the general public.*® 

Private injury. A statute authorizing the vaca- 
tion of a public street in a platted town site or 
addition to a town site on a petition of the owners 
of the lands adjoining the street, on a proper find- 
ing that no private rights will be injured or en- 
dangered thereby, does not justify a vacation, where 
such vacation will cut off public access to an object- 


ing owner’s lots.°¢ 


[§ 3627] e. Reversion or Transfer of Land to 
Private Ownership.*7. Where the power to vacate is 
otherwise rightfully exercised,?® it does not affect 
the validity of the vacation that the land embraced 


within the vacated street or alley thereby becomes 


Under 


do this. Columbus v. Union Pac, R. 
Co., supra; State vy. Louisville, etc., 
R. Co., supra; Michigan Cent. R. Co. 
v. Miller, 172 Mich. 201, 137 NW 555; 
Weinckie v. New York Cent., etc., R. 
Co., 15 NYS 689 [aff 133 N. Y. 656 
mem, 31 NE 625 mem]. (3) Where a 
city vacates certain streets and al- 
leys for the purpose of conveying 
the land to a railroad company for 
depot purposes, in consideration of 
the company’s abolishing certain 
grade crossings, 
city will not be disturbed where the 
vacation is ostensibly for the pyblic 
good and no fraud is charged. Spit- 
zer v. Runyan, 113 Iowa 619, 85 NW 
782. (4) An act which authorizes 
the common council to discontinue 
and close a portion of Liberty Street, 
in the city of Schenectady, for the 
purposes of a railroad depot, ‘“‘to the 
passage of vehicles, horses, and cat- 
tle,’ is sufficient authority for an 
ordinance of such council authorizing 
the railroad company to construct 
and maintain an iron footbridge for 
pedestrians over the railroad track 
on the discontinued portion of the 
street, and to close the surface of 
the street to pedestrians by the erec- 
tion of a fence. Weinckie v. New 
York Cent,, etce., R. Co., supra. (5) An 
act providing that ‘all’ grants, 
rights, privileges, and franchises, 
which the city council of a munici- 
pality has- heretofore granted “or at- 
tempted to grant’ to any railroad 
company, and which have been ac- 
cepted and utilized for railroad pur- 
poses, shall be legalized, ratified, and 
confirmed, covers the act of the city 
council in attempting to vacate a 
street where it crosses 4 railroad, and 
to give to the railroad company the 
right to occupy it with a depot. State 
v. Louisville, etc., R. Co., supra. (6) 
An ordinance vacating a street was 
not void as a grant or Sale, instead 
of a vacation, because it contained a 
provision: “There shall be and is 
hereby granted,” etce., “to the rail- 
road company that portion of the 
street vacated for depot purposes.” 
Columbus v. Union Pac. R. Co., 137 
Fed. 869, 70 CCA 207. 

33. See statutory provisions. 

34. Gable v. Cedar Rapids, 150 
Towa 108, 129 NW 737; In re Hull, 1638 
Minn. 439, 204 NW 534, 205 NW 613, 
49 ALR 320. 

35. Gable v. Cedar Rapids, 150 
Iowa 108, 129 NW.737. 

{a] For example, the fact that it 
is considered necessary to reserve to 
the city the use of the vacated street 
for water and sewer pipes shows 


that it will also be needed for the} 


use of the general public, Gable v. 
Cedar Rapids, 150 Iowa 108, 129 NW 


the action of the' 


private property,*® or that it is devoted to a private 


737. : 

36. Bolmar y. Shawnee County, 
114 Kan. 552, 220 P 245, 

37. Disposal of propert 
cated street see infra § 3672. 

38. See supra §§ 3625, 3626. 

39. U. S.—Lockwood y. Portland, 
288 Fed. 480. 

Ill.— Hill v. Kimball, 269 Ill. 398, 
110 NE 18; Peo. v. Wieboldt, 233 IN. 
572, 84 NE 646 [aff 138 Ill. A. 200]; 
Meyer vy. Teutopolis, 131 Ill. 552, 23 
NE 651; Lockwood, etc., Co. v. Chi- 
cago, 214 Tll. A. 25. 

Mich.—Curtis v. Charlevoix Golf 
Assoc., 178 Mich. 50, 144 NW 818. 

N. Y.—Matter of New York, 28 App. 
Div. 148, 153, 52 NYS 588 [app dism 
156 N. Y. 677 mem, 51 NE 1092 mem, 
and aff 157 N. Y. 409, 52 NE 1126). 

Wash.—Freeman y. Centralia, 67 
Wash. 142, 147, 120 P 886, AnnCas 
1913D 786. 

“The fact that, as a consequence 
of closing the street, private owner- 
ship in its bed results, and that pro- 
visions are made by the law by which 
the land can be utilized and rendered 
valuable, does not convert the main 
purpose of the legislation from a pub- 
lic to a private one.” Matter of New 
York, supra [quot Freeman vy. Cen- 
tralia, supra]. r 

“Nor can it be said that the valid- 
ity of the proceedings by which a 
street is vacated is at all affected by 
the fact that the land embraced 
within the street thereby becomes 
private property. Nor is it material 
Whether private ownership results 
from the rule that, upon the discon- 
tinuance of an easement in a public 
highway, the freehold or soil reverts 
to the owner of the adjoining land, 
or that such ownership is acquired 
by subsequent conveyance from the 
municipality. Nor does it seem ma- 
terial that the vacation is made with 
the view or intention of vesting the 
adjoining proprietors with the own- 
ership of the land embraced’ within 
the street. That merely goes to the 
motive by which the act of vacation 
is performed, and in that, as in all 
legislative acts, the motives by which 
the legislative body is actuated are 
immaterial, and cannot be inquired 
into.” Meyer v. Teutopolis, 131 Ill. 
562, 556, 28 NE 651 [quot Matter of 
New York, 28 App. Div. 148, 153, 52 
NYS 588]. 

“Tt will have no effect upon the 
power of a municipality to alter or 
vacate a street or alley if it appears 
that by reason of such alteration or 
vacation the fee of the portion va- 
cated remains in the city, reverts to 
the original dedicator, passes by op- 
eration of law to the adjoining owner; 
or that the same will become the 


in va- 
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use. *° 


[§ 3628] f. Mode of Vacation and Proceedings To 
The procedure to vacate 
a street or other public way must be in strict com- 
statutory provisions 
thereto,*t and although the power to vacate may 
have been delegated to the municipal corporation,” 
its exercise is dependent upon the will and subject 


Vacate—(1) In General. 


pliance with the 


to the control of the legislature.*® 


which provides a complete system for vacating 
streets will be construed as repealing a prior act,** 
provisions of different statutes which are not incon- 
sistent may. be read together to provide a_har- 
However, a statute giving a 
method of vacating a street in cases in which the 
municipal corporation is not in active operation, 
but which is also applicable to cases wherein the 
municipal corporation is in such operation, is cumu- 


monious scheme.*® 


property, by purchase, of some party 
or petitioner at whose request the 
municipality makes the alteration or 
vacation.” Peo. v. Atkins, 295 Ill. 
165, 172, 128 NE 913° 

40. Lockwood vy. Portland, 288 Fed. 
480; Marshalltown v. Forney, 61 
Iowa 578, 16 NW 740. 

[a] Altheugh a statute requires 
that a petition for the vacation of 
public streets shall set forth the pur- 
pose for which the ground vacated 
is to be used, there is no require- 
ment, either in the statute or other- 
wise, that the vacated ground shall 
be used for a public purpose, and it 
is no objection to the validity of va- 
cation proceedings that the ground 
was in fact not to be used for a pub- 
lic purpose. Lockwood vy. Portland, 
288 Fed. 480. 

41. Ala.—Stack vy. Tennessee Land 
Co., 209 Ala. 449, 96 S 355. 

Cal.—Keller v. Oakland, 54 Cal. A. 
169, 201 P 618. 

Ga.—Seaboard Air-Line R. Co. v. 
Greenfield, 160 Ga. 407, 128 SE 430; 
Central of Georgia R. Co. v. Bibb 
Brick Co., 145 Ga. 149, 88 SE 676. 

Tll.— Thomas v. Metz, 236 Ill. 86, 
86 NE 184; Peo. v. Atchison, etc., R. 
Co., 217 Ill. 594, 75 NE 573; St. Louis, 
ete., R. Co. v. Belleville, 122 Ill. 376, 
12 NE 680. 

Ind.—Richmond v. Miller, 58 Ind. 
A. 20, 107 NE 550; Southern R. Co. v. 
French Lick, 52 Ind. A. 447, 100 NE 
762. 

Iowa.—Gable v. Cedar Rapids, 150 


“Iowa 108, 129 NW 787; Hunter v. 
Des Moines, 144 Iowa 541, 123 NW 
215. 


Mass.—Fitchburg v. Fitchburg R. 
Co., 180 Mass. 535, 62 NE 989. 

Mich.—Detroit Real Est. Inv. Co. 
v. Wayne Cir. Judge, 137 Mich, 108, 
100 NW 271; In re Albers, 113 Mich. 
640, 71 NW 1110; Price v. Stagray, 
68 Mich. 17, 35 NW 815. 

Minn.—Balch v. St. Anthony Park 
West, 129 Minn. 305, 152 NW 643; 
State v. Great Northern R. Co., 114 


Minn. 293, 131 NW 330; Wilder v. 
St. Paul, 12 Minn. 192. 
Miss.—Polk v. Hattiesburg, 109 


Miss. 872, 69 S 675; Clinton v. Turner, 
95 Miss. 594, 52 S 261. 

Nebr.—Jones v. Aurora, 97 Nebr. 
825, 151 NW 958. 

N. Y.—Matter of West 151ist St., 
132 App. Div. 867, 117 NYS 841; Peo. 
v. Shaw, 34 App. Div. 61, 54* NYS 
218; Hyland y. Ossining, 57 Misc. 
212, 107 NYS 225 [aff 127 App. Div. 
291, 111 NYS 309]. 

Oh.—Cleveland, ete., R. Co. v. Cleve- 
land, 15 Oh. Cir. Ct. N. S. 1938, 33 Oh. 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]. 

Okl.—Mitchener v. Okmulgee, 100 
Okl. 98, 228 P 159; Clark v. Rain, 51 
Okl. 206, 151 P 692. 

Pa.—Lansdowne v. Hoffman, 10 Pa. 
Dist. 660, 8 Del. Co. 149; Ebe’s App., 
10 Pa. Dist. 370. 
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lative to a statutory method applicable only in cases 


relating 


While a statute 


R, I.—Atty.-Gen. vy. Shepard, 23 R. 
T..9, 49° A’ 39. 

Wash.—Seattle v. Hinckley, 67 
Wash, 273, 121 P 444; Houston v. Ta- 
coma, 67 Wash. 92, 120 P 872; State 
v. Spokane County Super. Ct., 62 
Wash. 96, 113 P 576; Smith v. Cen- 
tralia, 55 Wash. 573, 104 P 797; Bra- 
zell v. Seattle, 55 Wash, 180, 104 P 


155 
Wis.—Hayes’ Pet., 139 Wis. 163, 
120 NW 834; Johnson vy. Lonstorff, 
128 Wis. 17, 107 NW 459; Ashland v. 
Chicago, etc., R. Co., 105 Wis. 398, 
80 NW 1101; James v. Darlington, 71 
Wis. 173, 36 NW 834, 
Man.—Winnipeg v. Brock, 20 Man. 
669, 18 WestLR 28 [app dism 45 Can. 
S. C. 271, 20 WestLR 243]. 
Ont.—Wannanlaker v. Green, 10 
Ont. 457; In re McArthur, 3 Ont. A. 
295; Vandecar v. East Oxford, 3 Ont. 
A. 131; Re Seguin, 4 OntWN 521, 23 
OntWR 857, 9 DomLR 487. 
eae he st vy. Regina, 2 Sask. 
[a] For example (1) an ordinance 
of vacation is void where it does not 
appear from the record of the city 
council that it was passed by a three- 
quarter majority of all the aldermen 
of the city as required by statute. 
Thomas vy. Metz, 236 Ill. 86, 86 NE 
184. (2) Under Hurd Rev. St. (1903) 
p 1897 c 145 § 1, a city council ecan- 
not vacate or permanently obstruct 
a street, even as a part of a general 
scheme for elevating railroad tracks, 
unless authorized by a three-fourths 
majority vote of the city council. 
Peo, v. Atchison, etc., R. Co.,°217 Ill. 
594, 75 NE 5738. (3) The resolution 
of a village council unconditionally 
vacating a public street is of no 
effect, where it does not recite the 
necessary jurisdictional facts, and it 
does not appear that any petition was 
presented to the council asking for 
vacation of the street, as required by 
statute, nor that any public notice 
was given of the contemplated action 
by the council. State vy. Great North- 


ern R. Co., 114 Minn. 293, 1381 NW 
330. 
[b] An order by a board of street 


commissioners extending an avenue so 
as to include a certain street, widen- 
ing the latter, and changing its name 
to that of the avenue, did not work a 
discontinuance of the street. Jones 
v. Boston, 188 Mass, 538, 74 NE 295. 

[c] Householder or freeholder.— 
A statute providing for vacation of 
streets, the damages to be assessed 
by disinterested ‘‘householders,”’ does 
not authorize an ordinance requiring 
such damages to be assessed by ‘‘free- 
holders.” Jones v. Aurora, 97 Nebr. 
825, 151 NW 958. 

{[d] A renunciation by the com- 
mon council is not effectual to give 
a railroad company the exclusive 
right to use a public street. Pitts- 
burgh, ete., R. Co. v. Warrum, 42 
Ind. A, 179, 82 NE 934, 84 NE 356. 


where the municipal corporation is in active opera- 
tion,*® and alternative methods may be provided 
under separate statutes.** 

[§ 3629] (2) Statutory Conveyance. 
directing the conveyance of certain lots by commis- 
sioners in whom the title to land and streets in a 
platted city has been vested for the use of the state 
will be construed as including intervening streets, 
where the intent is clearly shown to convey the 
land not as lots but as an entire tract.4® 

[§ 3630] (3) Striking or Omission from Plat or 
Map. The adoption of a map showing the location 
and establishment of streets by ordinance and its 
subsequent ratification by the legislature works a 
discontinuance and abandonment of streets not 
shown thereon, although shown by previous maps.*® 
It is provided by some statutes that a street is 


A statute 


[e] Public rights cannot be de- 
stroyed.—A resolution of the council 
of a city, reciting that a street plat- 
ted as a public street had not been 
accepted by the public authorities, 
that the city had never exercised 
jurisdiction over it, and that a rail- 
road had exclusively occupied the 
street for many years, and granting 
to the railroad the use and occupancy 
of the street, did not affect the rights 
of the railroad and the public in the 


ie, Ra, A 
caresaes ee 
: et a ae ; 


vt 
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street, for, if the rights of the public. 


had once attached, they could not be 
destroyed by the council, and, if they 
had not attached, the resolution was 
unnecessary. Pittsburgh, etc., R. Co. 
v. Warrum, 42 Ind. A. 179, 82 NE 
934, 84 NE 356. 

42. See supra § 3614, 

43. Keller v. Oakland, 54 Cal. A. 
169, (201 P. 618, 


44. Rowe v. James, 71 Wash. 267,. 


128 P 539; Seattle v. Hinckley, 67 
Wash, 273, 121 P 444, 
45. Peo. v. Metz, 119 App=-Div. 


271, 104 NYS 649 [aff 189 N. Y, 559 
mem, 82 NE 1131 mem]. 

46. Richmond vy. Miller, 58 Ind, A. 
20, 107 NE 550. 

[a] ; 
word “or” is not to be read as “and,” 
in a provision that, when the owner 
of any lot in any incorporated city 
or town, or which was not a corpora- 
tion in active operation, shall de- 
sire to vacate any alley, he shall file 
with the circuit court his petition, 
and hence the circuit court’s juris- 
diction under the statute is not lim- 
ited to cases where the street or alley 
is in a city or town not in active 
operation as such, but extends to 
proceedings in cities or towns in 
active operation, so that in such a 
case the municipality may have re- 
course to such proceeding or a stat- 
ute providing for vacation by the 
board of public works or the common 
council. Richmond y. Miller, 58 Ind. 
A. 20, 107 NE 550. 

47. State v. Kennedy, (Mo. A.) 207 
SW 71; In re West 151st St., 87 Mise, 
632, 149 NYS 972 [aff 175 App. Div. 
930 mem, 161 NYS 1121 mem (aff 
220 ; Ra yee ee) 116 NE 1083 
mem)]; ate v, Kelley, 167 is. 
166 NW 782. habernt s 

48. Allwarden vy. Nelson, 89 S. G@ 
368, T71_SE 982. 

49. San Francisco v. Burr, 108 Cal. 
460, 41 P 482; Brook v. Horton, 68 
Cal. 554, 10 P 204. See San Francisco 
v. Center, 133 Cal. 673; 66 P 83, 683 P 
35 (holding that, although the publi- 
cation of maps by a city as official 
maps, on which the location and di- 
rections of streets are materially 
changed from those shown on a prior 
map, may be considered an abandon- 
ment of all those streets and parts 
thereof marked on such prior map 
and not included in the later maps, 
the city will not lose title thereto, 
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For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, © 


Alternative proceeding's.— The 
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closed when it is omitted from a map showing the 
public highways adopted by the municipal authori- 
ties under proper resolutions, duly filed.5° The omis- 
sion need not be absolute, it being sufficient if the 
streets intended as public highways are clearly dis- 


-tinguishable from the streets intended to be discon- 


tinued.®*+ Such an act does not apply to private 
ways not accepted by the city.°? Where a board of 
public works is given authority to confirm or reject 
all plans or surveys or revisions of plans which 
have been made by direction of the municipal coun- 
cils, the act of the department of public works in 
striking a street from a city plan in obedience to 
an ordinance of the municipal council amounts to 
a legal vacation of the street.°* However, where 
exclusive power has been conferred upon certain 
commissioners to lay out and close streets and to 
cause maps to be filed which shall be conelusive with 
respect to both the city and landowners, the mere 
omission of a street from the map filed by the com- 
missioners is not conclusive that such street was 
closed by them.®* Further, the mere act of munici- 
pal authorities in adopting a plan and locating 
streets does not have the effect of vacating public 
roads running through the municipal corporation 
not adopted as streets upon the plan,®*> and although 
a map prepared in providing for a system of street 
improvements and which is approved by the legisla- 
ture fails to show certain other streets, they will 
not be regarded as vacated by implication.*® 

Legal and physical discontinuance. Under a stat- 
ute providing that a street is closed when munici- 
pal authorities have adopted proper resolutions to 
that end and have filed a map showing the public 
highways,°’ the legal discontinuance of the street 
is complete when the prescribed map is filed indi- 
cating the proposed change,*®® but the physical clos- 
ing is postponed until other access is provided by 
the opening of other streets,°® or, if no such ae- 


in the absence of an adverse posses- | filed by city 
sion sufficient to give a prescriptive 
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authorities showing a 
plan of permanent streets for a sec- 
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cess is provided, until resulting damages have been 
paid abutting cwners.®° 

[§ 3631] (4) Vacation by Court—(a) Nature of 
Proceedings Generally. A proceeding before a court 
for the vacation of a street is a statutory proceed- 
ing and is not technically an action or suit. Such 
a proceeding has been held to be a proceeding in 
rem.°? 

[§: 3632] (b) Jurisdiction. Power in a court to 
vacate a street has been held in some jurisdictions 
to arise from a statute authorizing the vacation 
of plats by such court.6? Where concurrent juris- 
diction in the matter of vacating streets is vested 
in a particular court and in the municipal council, 
the court may in its discretion refuse to entertain 
proceedings to vacate a street where the matter has 
already been presented to the common couneil and 
it has made an order vacating the street upon per- 
formance of certain conditions imposed.*4 

[§ 3633] (c) Parties. The municipality is not a 
necessary party to a’ proceeding brought under a 
statute authorizing persons interested in city prop- 
erty to petition the court to vacate a street, although 
it is a proper party.®> Under a statute providing 
that, after the adoption of an ordinance authoriz- 
ing the vacation of a street, an action shall be insti- 
tuted in a court for the purpose of closing the same, 
only abutting owners on each side of that part of 
the street to be closed need be made defendants.®® 
Under a statute giving a right to appeal and be 
heard to any person or persons ‘‘interested,’’ a city 
has a right to be heard as an interested party in a 
proceeding instituted to vacate any of its streets.®* 

[§ 3634] (d) Petition and Other Pleadings. The 
proceeding being statutory, the petitioner must aver 
facts sufficient to bring himself within the provi- 
sions of the statute.°* For example, where the stat- 
ute so requires, the petition must set forth the names 
of the persons particularly interested in the prop- 


of Newton Ave., 173 App. Div. 382, 
159 NYS 478 [aff 219 N. Y. 399, 114 


right in another), 

50. See statutory provisions. 

{a] General or local act.—Such an 
act, although applicable at the time 
of its enactment only to a Single city 
by reason of a requirement as to 
population, is nevertheless a general 
statute and becomes applicable to 
any city if in the future its popula- 
tion amounts to the prescribed num- 
ber. Scheibel v. O’Brien, 230 N. Y. 
277, 130 NE 293. Compare Reis v. 
New York, 188 N. Y. 58, 80 NE 573 
(holding that the statute under con- 
sideration was designed especially to 
regulate the improvements of West- 
chester County, which had then re- 
cently been annexed to the city of 
New York, and, although it contained 
some provisions of a general char- 
acter, it is a question of consider- 
able doubt to what extent it now 
remains in force, and that, in any 
event, the procedure followed by the 
board of estimate and apportion- 
ment and the mayor of New York 
under the provisions of the charter 
sufficed to effect the legal closing of 
a street). 

51. In re New York, 166 N. Y. 495, 
60 NE 180; Matter of Boutinger, 110 
Misc. 376, 181 NYS 177. 

[a] Different colors.—The tracing 
on the maps filed of the newly laid 
out streets in one color and the dis- 
continued streets in another color, so 
as to render the new clearly distin- 
guishable from the discontinued 
streets, is a substantial compliance 
with the requirement that the dis- 
continued streets should be omitted 
from the maps. In re New York, 166 
N. Y. 495, 60 NE 180. 

[b] Character of lines.—A . map 


tion of Queens County, and designat- 
ing a particular road _ practically 
covering the same ground as a per- 
manent street by lines of dashes, in- 
stead of straight lines, as other 
streets were Shown, with a note that 
parts of existing streets shown by 
dashes were to be ultimately discon- 
tinued, did not designate such road 
as a permanent street, so that it was 
discontinued. Matter of Boutinger, 
110 Misc. 3876, 181 NYS 177. 

52. In re Wallace Ave., 222 N. Y. 
139, 118 NE 506. , 

53. Carpenter v. Pennsylvania R. 
Co., 195 Pa. 160, 45 A 685; Wetherill 
v. Pennsylvania R. Co.; 195 Pa. 156, 
45 A 658; In re Old Tacony Road, 
32 Pa. Super. 444; In re Butler Ct, 
25 Pa. Super. 357; Adair v. Phila- 
delphia, 24 Pa. Dist. 276; In re Wil- 
liam St., 43 WklyNC (Pa.) 7. 

54. State v. Elizabeth, 37 N. J. L. 
432. 

55. Lansdowne vy. Hoffman, 10 Pa. 
Dist. 660, 8 Del. Co, 149. 

56. Peo. v. Hybernia Sav., 
Soc., 84 Cal, 634, 24 P 295. 

57. See statutory provisions. 

58. Matter of West 151st St., 132 
App. Div. 867, 117 NYS 841. 

59, In re Newton Ave., 219 N. Y. 
399, 114 NE 837; Matter of West 
151ist St., 152 App. Div. 867, 117 NYS 
841: Matter of Jerome Ave., 120 App. 
Div. 201, 105 NYS 315 [mod 192 N. Y. 
459, 85 NE 755]. 

[a] A statute authorizing such a 
mode of discontinuing a street is 
constitutional when an open street in 
public use remains bounding | the 
block at the time of the filing of the 
map, or when a street bounding the 
block is thereafter opened. Matter 


etc., 


NE 837]. 

60. Matter of West 15ist St., 132 
App. Div. 867, 117 NYS 841. 

Ascertainment and payment of 
damages see supra § 3619. 

61. Detroit Real Est. Iny. Co. v. 
Wayne Cir. Judge, 137 Mich. 108, 100 
NW 271. 

62. Detroit Real Est. Inv. Co. v. 
Wayne Cir. Judge, supra. 

63. Detroit Real Est. Inv. Co. v. 
Wayne Cir. Judge, supra; In re Al- 
bers, 113 Mich. 640, 71 NW 1110. 

64. | Detroit Real Est. Inv: Co. v. 
Wayne Cir. Judge, 137 Mich. 108, 100 
NW 271, 

65. Bingham y. Kollman, 256 Mo. 
573, 165 SW 1097. 

[a] The only necessary parties are 
the owners of the abutting property, 
since they alone would be entitled 
to compensation for the closing of 
the street. Bingham vy. Kollman, 256 
Mo. 578, 165 SW 1097. 

66. Henderson El. Co. v. Hender- 
son, 187 Ky. 458, 219 SW 809; Haller 
v. Louisville, 107 SW 741, 32 KyL 
1045, 

[a] The word “of,” as used in the 
phrase “square of lots,” in the 
amendment of 1902, was a misprint 
for ‘or,’ and the amendment in- 
tended as the necessary defendants 
only those persons who owned prop- 
erty in the squares abutting on the 
street or alley within the portion 


thereof sought to be closed. Haller 
v. Louisville, 107 SW 741, 32 KyL 
1045. 

67. Story, etc., Piano Co. y. Ot- 
tawa Cir, Judge, 212 Mich, 1,179 
NW 254. 

68. Southern R. Co. v. French 


Lick, 52 Ind. A. 447, 100 NE 762. 


\ 
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erty which it is sought to vacate.°® Under a statute 
requiring the persons interested to file a petition 
describing the property to be vacated, giving the 
names of the persons to be affected, it is, however, 
not essential that the names of the owners be incor- 
porated in the petition.7° The sufficiency of a peti- 
tion may be tested by demurrer, although the stat- 
ute provides that the prayer of the petition shall 
be granted if no written objection is made within 
a time fixed,’ and although the statute contains 
provisions authorizing the filing of remonstrances."” 

[§ 3635] (e) Consent of Property Owners. Statu- 
tory provisions as to the consent of the owners of 
adjoining property must be complied with,** al- 
though it has been held that a technical error will 
not be fatal.™4 

[§ 3636] (f) Remonstrance. Where the statute 
provides for remonstrances by parties interested,’® 
the right of remontrance is not, unless expressly so 
limited, confined to owners of property abutting upon 
the part of the street to be vacated.7® Where a 
statute provides that, if. no objection in writing 1s 
made within a fixed time, the court shall grant the 
petition, the court may reject a remonstrance filed 
after the statutory period,’? and although the court 
permits the remonstrance to be filed, it may after- 
ward, contrary to the rule applicable to civil actions 
generally, reject it.78 
_ [§ 3637] (g) Judgment or Order. Notwithstand- 
ing the proceeding is before a court of inferior ju- 
risdiction, the jurisdiction of the court to render 
judgment can be collaterally. attacked only upon 
showing some fact, recital, or statement contained 
in the record which affirmatively establishes the 
absence of jurisdiction.’® 
_[§ 3638] (h) Review. A proceeding for the vaca- 
tion of a’street is a special proceeding, as distin- 
guished from a civil action, and is not appealable 
under a statute applicable to such actions.8° The 


69. Southern R. Co. vy. 
supra. 

of Petition held sufficient.—A pe- 
tition by a railroad company to va- 
cate a part of a street sufficiently 
stated the names of the persons “‘par- 
ticularly. interested,” and who will 


French 


the peace, as 
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judgment of the trial court as to whether a street 
will in reasonable probability be soon needed for 


| public use other than that provided for in the decree 
| vacating it may be reviewed notwithstanding the 


evidence is conflicting.8! Certiorari to review the 
action of the court will not be granted where the 
petitioner has rested upon his rights for an unrea- 
sonable length of time while another in reliance 
upon the regularity of the proceedings has made 
large improvements.*? 

[§ 3639] (5) Vacation by Municipal Councils or 
Boards—(a) In General. As has already been noted, 
proceedings before municipal councils or boards to 
whom the authority to vacate streets has been dele- 
gated must be in conformity with the procedure, 
if any, prescribed by statute.8? The mere repeal 
of a prior ordinance authorizing the opening of a 
street cannot be regarded as a proceeding to va- 
cate it.§4 

[§ 3640] (b) Jurisdiction. Where a city council 
acts without jurisdiction in vacating a street, the 
question may be raised at any time,*® and the pro- 
ceedings are a nullity.8¢ Failure of the council 
to acquire jurisdiction of proceedings for the vaca- 
tion of a street in the manner required by statute 
cannot be cured by a consent of the abutting 
owners.8? 

[§ 3641] (c) Petition or Consent of Property 
Owners—aa. Necessity. Where full power is granted 
to the municipal council to vacate streets, they may 
act upon their own motion,** and a petition of prop- 
erty owners as a basis for the proceeding is not 
necessary in the absence of a statute requiring it.°? 
Statutory requirements as to the petition or consent 
of landowners must, however, be strictly complied 
with. 

[§ 3642] bb. Sufficiency. Only such owners as 
are within the contemplation of the statute are re- 
quired to join in the petition.®t Where the statute 


property owners to the vacation of a|soc., supra, 
street was acknowledged before a 
notary public instead of a justice of 
required by 
would not affect the right of one who 
had held the vacated tract for ten 


87. Keller v. Oakland, 54 Cal, A. 
169, 201, P) 618) 

88. Curtis y. Charlevoix Golf As- 
soc., 178 Mich. 50, 144 NW 818, 

89. Curtis vy, Charlevoix Golf As- 


statute, 


be affected, thereby, where it stated 
that the company owned all the 
ground on both sides of the. part 
sought to be vacated, and that the 
other streets particularly described 
afford “proper” egress to the citizens 
of the town, etc., the word ‘proper’ 
being a usual word to use in the 
pleading to show ordinary and suffi- 
cient means of ingress and egress. 
Southern R, Co. v. French Lick, 52 
Ind. A. 447, 100 NID 762. 

70. Bingham vy. Kollman, 256 Mo. 
5738, 165 SW 1097. 

{a] For example, where the peti- 
tion to vacate was filed on behalf 
of, and signed by, every owner of 
land on both sides of the Strip pro- 
posed to be vacated, and a plat was 
attached to the petition and referred 
to as part of it, which set out the 
names of every owner of abutting 
property on both sides and gave the 
number of feet of each tract and the 
name of its respective owner, it was 
sufficient. Bingham v. Kollman, 256 
Mo. 578, 165 SW 1097. 

71. Southern R. Co, v.. French 
Lick, 52 Ind. A. 447, 100 NE 762._. 

72. Southern R. Co. v. French Lick, 
supra, 

73. Bingham v, Kollman, 256 Mo. 
5738, 165 SW -1097. 

74, Bingham y..Kollman, supra. 

[a] Immaterial irregularity.—The 
fact that the written consent of 


consecutive years through such con- 
sent so acknowledged. Bingham Vv. 
Kollman, 256 Mo, 578, 165 SW 1097. 

75. See statutory provisions. 

76. Southern R.. Co. .v. French 
Lick, 52 Ind. A. 447, 100 NH 762. 

77, Peru) v.. Cox, 173) Ind, 241, 90 
NE 7; Dearmin’s Pet., (Ind. A.) 156 
NE 407; Southern R. Co, v. French 
Lick, 52 Ind, A. 447, 100 NE 762. 

[a] Remonstrance against vaca- 
tion of a street filed in time.—South- 
ern R. Co. v. French Lick, 52 Ind, A. 
447, 100 NE 762. 

78. Peru v. Irwin, 1738 Ind, 718, 
90 NE 318;.Peru y. Cox, 173 Ind. 241, 
90 NE 7; Richmond y. Miller, 58 Ind. 
A. 20, 107 NE 550. 

[a] A petition is properly stricken 
which does not include any statutory 
ground of objection. Richmond v. 
Miller, 58 Ind, A. 20, 107 NE 550, 

79. Bingham y. Kollman, 256 Mo. 
573, 165 SW 1097. 

so. In re Hartford St., 11 Oh. Cir. 
Ct. N. S, 680, 81-Oh, Cir. Ct. 123. 

81. Gable vy. Cedar Rapids, 150 
Iowa 108, 129 NW 7387; Orlando v. 
Stevens, 90 Okl, 2, 215 P 1050. 

82. Beutel v. Bay Cir. Judge, 124 
Mich. 521, 88 NW 278. 

83. See supra § 3628. 

84. In re Black St., 236 Pa. 395, 
84 A 918. 

85. Curtis vy. Charlevoix Golf As- 
soc., 178 Mich. 50, 144 NW 818. 

86. Curtis v. Charlevoix Golf As- 


soc., supra. 

90. Gable v. Cedar Rapids, 150. 
Iowa 108, 129 NW 787; Tiedt v. Ar- 
gyle, 129, Minn, 259, 152 NW. 412; 
Hugene y. Garrett, 87 Or. 435, 169 
P 649, 170 P 731; Fry v. O’Leary, 141 
‘Wash, 465, 252 P 111, 49 ALR 1249; 
APR v. Stratton, 41 Wash. 263, 83 P 


2. 

[a] Rule applied.—An ordinance 
for improvement of a street as one 
narrower than it actutally is does 
not vacate any part of the street 
where the city charter requires the 
consent of three fourths of abutting 
owners to the vacation of a street. 
Bugene v. Garrett, 87 Or. 435, 169 P 
649, 170_P 731, 

[b] Conditional signature.—An al- 
legation of the complaint, in a suit 
to enjoin the vacation of a _ street, 
that one signer of the petition to 
vacate signed conditionally does not 
show that the signature was in- 
valid, where there was nothing to 
indicate the nature of the condition. 
Tiedt ‘v. Argyle, 129 Minn, 259, 152 

Cedar Rapids, 


NW 412. 

91. Gable v. 150 
Iowa 108, 129 NW 737. 

[a] Only the owners of the part 
of the plat to be vacated need join in 
the petition under a statute author- 
izing the vacation of plats and streets 
and alleys thereon, or parts thereof, 
on a petition signed by all the own- 
ers or the owners of the part to be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“provides that the vacation 


Sie 


of a street shall be 
granted only upon petition of a majority of the 
owners of property on the line thereof, it will, 
where the proceeding is to vacate a part of the 
street, be construed to require the petition of a 
majority of the owners upon such part only.°? So 
where the statute provides for the petition of the 
owners of more than two thirds of the property 
abutting upon the part of the street or alley which 
it is sought to vacate, the petition of the owners 
directly abutting upon the part of the street vacated 
is sufficient, although such part does not extend 
through the entire platted block.®* Under a statute 
authorizing the vacation of a street or any part 
thereof without application to the court, provided 
all persons interested in the plat or a distinet part 
thereof shall file their consent with the common 
council,. consent is required only of those having 
a legal right to compensation.** Where a charter 
provides that the council upon receiving a petition 
shall, if it deems it expedient that the matter be 
proceeded with, order the petition to be filed and 
notice of a hearing given, the question of whether 
the petition was signed by the requisite number 
of petitioners is one of fact for the council, and 
its determination, in the absence of fraud, cannot 
be set aside, except in a direct proceeding.®® 

[§ 3643] cc. Operation and Effect. One who peti- 
tions for the vacation’ of a street or other public 
way is upon denial of his petition estopped from 
asserting that the premises have previously been 
vacated.” 

[§ 3644] (d) Notice. Where the statute requires 
notice for a specified time before the meeting of 
the municipal council at which action is to be 
taken upon the proposal to vacate the street, fail- 
ure to give notice for such time is not cured by 
the fact that the ordinance vacating the street is 
passed at a subsequent meeting of the council more 
than the statutory period after the publication of 
notice.°® But where a city council obtains jurisdiz- 
tion of the petition to vacate certain streets by 
virtue of the original notice, it does not lose juris- 
diction so completely as to render its subsequent 
order void because, on a postponement of considera- 
tion of the question, no continuance was entered, 
although the council considered the question of its 
next meeting without further service.°? That cer- 
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tain abutting property owners affected by the vaca- 
tion of a street, who have acquiesced in such vaca- 
tion, were not given notice of the proposed vacation 
is not ground for holding the ordinance vacating 
the street void where the statute makes no provision 
for notice.t : 

[§ 3645] (e) Protests. Protests must be filed at 
the time fixed by the statute.2 So, where ‘the stat- 
ute provides for the filing of protests after the 
passage of the ordinance of intention and posting 
of notice of public work, a protest is inoperative 
which is filed after the presentation of the petition 
and before the passage of the ordinance of inten- 
tion. In case the proceeding is a summary one 
under which no personal notice is given and in 
which there is no right to show individual injury 
or damage, an abutting owner is not required to 
appear before the council and protest, and his fail- 
ure to do so will not preclude him from thereafter 
seeking injunctive relief. 

[§ 3646] (f) Hearing and Determination. Where 
the statute under which proceedings are brought 
provides for the filing of a proposed replat and a 
petition for its adoption by the city council, the 
council must accept or reject the replat in its en- 
tirety and cannot, in the absence of statutory au- 
thority, modify the replat and then adopt it as 
modified.2 Although a final ordinance vacating a 
street contains no declaration that the public inter- 
est or convenience requires that the street be closed, 
yet the adoption of the ordinance is itself a deter- 
mination by the council that the public interest or 
convenience requires the vacation.® 

[§ 3647] (g) Necessity of Ordinance. Although 
the statute is silent as to whether a power to vacate 
shall’ be exercised by ordinance or by resolution, 
where the power is conveyed by a part of a statute 
which elsewhere refers to power to be exercised by 
ordinance, making no reference to powers to be exer- 
cised by resolution, the power to vacate must be 
exercised by an ordinance.’ 

[§ 3648] (h) Sufficiency and Construction of Or- 
dinance or Resolution. The purpose to vacate the 
street or other way must sufficiently appear from 
the language of the ordinance.* However, the au- 
thority to occupy a portion of a street may he 
construed as vacating such portion thereof.” In the 
absence of a statutory or charter provision so re- 


vacated. Gable v. Cedar Rapids, 150 
Iowa 108, 129 NW 737. 

[b] Wife of abutting owner need 
not sign petition. Fry v. O'Leary, 
141 Wash. 465, 252 P 111,49 ALR 1249. 

92. Tiedt v. Argyl, 129 Minn. 259, 
152 NW 412; State v. St. Paul, 98 
Minn. 232, 107 NW 1129. 

93. Ponischil v. Hoquiam Sash, 
etc., Co., 41 Wash. 303, 83 P 316. 

94. Baudistel v. Michigan Cent. R, 
Co., 113 Mich. 687, 71 NW 1114. 

ment to compensation see supra § 


95. Minneapolis Brewing Co. v. 
Hast Grand Forks, 118 Minn. 467, 136 
NW 1103. 

96. Minneapolis Brewing Co. v. 
Hast Grand Forks, supra. 

{a] In an action to determine ad- 
verse claims to land formerly a part 
of two public streets, the city cannot 
Show that the petition for the vaca- 
tion of the streets was not signed 
by the requisite number of petition- 
ers, or that the value of the premises 
vacated, paid by the abutting own- 
ers, was less than one tenth of their 
value. Minneapolis Brewing Co. Vv. 
East Grand Forks, 118 Minn. 467, 136 
NW 1103. 

97. Rapp v. Stratton, 41 Wash..263, 


83 P 182; Unzelman v. Snohomish, 40 
Wash, 588, 82 P 911. 

98. Seaboard Air-Line R. Co. V. 
Greenfield, 160 Ga, 407, 128 SE 430. 

99. Brazell v, Seattle, 85 Wash. 
180, 104 P 155. 

1. Bellevue v. Bellevue Impr, Co., 
65 Nebr. 52, 90 NW 1002. 

2.: Peo. v. Los Angeles, 62 Cal; A. 
781, 218 P 63. 

3. Peo. v. Los Angeles, supra; 
Oliver Schlemmer Co. v, Steinman, 
etc., Furniture Co. 15 OhS&CP 92, 
2 OHNPNS 293 [aff 7:Oh, Cir. Ct, N. 
S. 468, 28 Oh. Cir. Ct.°474]. 

4. Oliver Schlemmer Co. v. Stein- 
man, ete., Furniture Co., supra, 

5. Brazelle v. Seattle, 55 Wash. 
180, 104 P 155. 

6. Peo. v. Los Angeles, 62 Cal. A. 
781, 218. P63. 

7 Mitchener v. Okmulgee, 100 
Okl. 98, 228 P 159. See Daoust v. Ste. 
Jeanne de Chantal, 46 Que, Super. 
386 (holding that a municipal cor- 
poration has not the right to remove 
a public road by a simple resolu- 
tion). 

[a] When grant complete.—Where 
a city, by ordinance in due form and 
by contract, in pursuance thereof, 
agrees to vacate a street, and noth- 


ing remains but the formal action of 
the council declaring the street va- 
cated, and the railroad company with 
whom the contract was made has 
performed all the conditions, its right 
to occupy the street will not be de- 


feated. McGee’s App., 114 Pa. 
8 A 237, ig see 
8. Seneca v. St. Joseph, etc., R. 


Co., 94 Kan. 323, 146 P 1168. 

[a] Ilustration.—‘‘No part of the 
street is vacated by an ordinance of 
a city of the second class, which is 
entitled as one in relation to vacat- 
ing a part of a street for ‘railroad 
building purposes,’ but which in its 
body only purports to authorize the 
railroad company to use for ‘railroad 
purposes’ the portion of the street 
described.” Seneca v. St. Joseph, 
ete., R. Co., 94 Kan, 828, 146 P 1168. 

9. Seneca v. St. Joseph, etc., R. 
Co., supra; Leavenworth y. Douglass, 
59 Kan. 416, 538 P1238, 

[a] For example, permission to a 
railroad company to erect a depot 
in-part upon a street may be con- 
strued as vacating the part of. the 
street occupied by the depot. Seneca 
v. St. Joseph, ete, R. Co., 94 Kan. 
823, 146 P 1168; Leavenworth v. 
Douglass, 59 Kan, 416, 53 P 123, 
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quiring, it is not necessary upon vacating the street 
to determine in advance the use to which the land 
shall be devoted.t° Courts will presume that city 
authorities complied with charter requirements, and 
that their action in closing a street effected a legal 
closing;1! and the language of an ordinance will 
be reasonably construed to include in a vacation 
of a street parts thereof which, if not vacated, would 
be useless for public travel.12 An order of county 
commissioners allowing’ a change of location of 
streets and providing that all the streets should be 
improved is not conditional in the sense that it will 
not be effective until the new routes are improved.'* 

[§ 3649] (i) Defects and Irregularities. Where 
the statutory provisions are observed, the munici- 
pality’s action in vacating a street has the force 
of a judgment, and irregularities not jurisdictional 
will not invalidate the vacation.14 The question 
whether a petition for the vacation of a street is 
signed by the requisite number of petitioners as 
provided by the statute is one of fact to be deter- 
mined by the city council, and its decision thereon, 
in the absence of fraud, cannot be reviewed and 
set aside, except in a direct proceeding;*> and it is 
competent for the legislature to provide that such 
a finding by the city council shall be conclusive 
against collateral attack.'® 

[§ 3650] (j) Record. The. record in proceedings 
to vacate a street should show the existence of ju- 
risdictional facts.+” 

[§ 3651] (k) Repeal of Ordinance. While it has 
been held that an ordinance vacating a street may 
be repealed with the effect of reinstating it,1® the 


10. Riggs v. Detroit Bd. of Edu- 
cation, 27 Mich. 262; Hinchman v. 
Detroit, 9 Mich. 103. See Cooper v. 


Detroit, 42 Mich. 584, 4 NW 262 (hold-| SW 758. 
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filed an application 
showing should appear in the record. 
Bowers v. Machir, (Tex. Civ. A.) 191 
(2) Where a statute pro- 


[§§ 3648-3654 


contrary has also been held,!® although an exception 
has been recognized in a case where the ordinance 
is repealed before the time at which it is to go into 
effect.*° 

[§ 3652] (1) Review. The right to appeal does 
not exist in the absence of statute,?1 although some- 
times conferred,?? and it has been held that the 
vacation of a street or other public place is a judi- 
cial act which may be made reviewable by the 
courts.2’ Under the views taken in some jurisdic- 
tions as to the use which may be made of the writ 
of certiorari,2* the validity of an ordinance vacat- 
ing a street or other public way may, in some juris- 
dictions, be tested by that writ.?° 

[§ 3653] (6) Vacation by Dissolution of Corpora- 
tion. A discontinuance of a town corporation and 
its classification as an unincorporated town or vil- 
lage does not vacate the streets of a town, and the 
right of the people to use such streets continues.?® 
In such a case the vacation of a street as a high- 
way by the county constitutes merely a disclaimer 
of jurisdiction and does not affect the rights of 
lot owners to use the street as a highway.?7 

[§ 3654] g. Operation and Hffect.28 A street in 
which the public has only an easement when prop- 
erly vacated ceases to be a street, and the rights 
of the public therein are divested,?® and if a street 
duly vacated continues open to the use of the public, 
it is as a matter of sufferance only, and does not 
affect the result of the vacation unless sufficient 
time elapses to reéstablish the street by preserip- 
tion.2° Where the proceedings are regarded as in 
rem, they may be binding upon persons who are not 


therefor, such 25. Lerch y. Short, 192 Iowa 576 

185 NW 129; McLachlan v. Gray, 103 
lowa 259, 74 NW 773; Rockwell v. 
Bowers, 88 Iowa 88, 55 NW 1; Stu- 


ing that, where a city charter does 
not require the purpose of vacating 
a highway to be expressed, nor make 
the expression of it obligatory on the 
subsequent occupation, the expres- 
sion of a specific purpose in the pro- 
ceedings to vacate it is surplusage). 


11. In re Lands on Upper New 
York Bay, 215 App. Div. 4388, 214 
NYS 234 [app dism 243 N. Y. 522 


mem, 154 NE 589. mem]. 4 

12. Larned v. Boyd, 76 Kan. 37, 
90 P 814; Rochester Borough v. Penn- 
Sylvania Co., 216 Pa. 320, 65 A $796. 

{a] Wustration.—Where the right 
of way of a railroad crosses a street 
in a city diagonally, leaving between 
the right of way and a cross thor- 
oughfare a section of the street, the 
length of the longer side of which 
is about equal to the width of the 
street, and the other a mere point, an 
ordinance providing for the vacation 
of the street so far as it comes in 
contact with the right of way va- 
cates the triangular section of the 
street. Larned v. Boyd. 76 Kan. 37, 
90 P 814. 

13. Uvalde County v. Oppen- 
heimer, 53 Tex. Civ. A, 137, 115 SW 


904. 

14. Endears v. Friday, 78 Nebr. 
510, 111 NW 140; 15 AnnCas 685; 
Bellevue v. Bellevue Impr. Co., 65 


Nebr. 52, 90 NW 1002. 


15. Minneapolis Brewing Co. v. 
Bast Grand Forks, 118 Minn. 467, 136 
NW 1103. 

16. Lockwood v. Portland, 288 
Fed. 480. 

17. Bowers v. Machir, (Tex. Civ. 


A.) 191 SW 758; Rapp v. Stratton, 41 
Wash. 263, 83 P 182. 

[a] Rule applied.—(1) Where an 
ordinance giving adjoining owners 
the right to close an alley is based 
upon the fact that it was a nuisance 
as well as by reason of the fact that 
owners of property in the block had 


vides for the vacation of streets and 
alleys and requires certain notice 
to be given, a record of the city coun- 
cil showing the receipt of a petition 
for the vacation of an alley, that 
the committee on streets reported 
favorably, and that the petition was 
granted, is insufficient to show a 
legal vacation, or to raise the pre- 
sumption that the required notice 
was given, as such proceeding was 
only preliminary. Rapp v. Strat- 
ton, 41 Wash, 263, 83 P.182. 

18. Drummond y. Beaconsfield, 54 
Que, Super. 85 (holding that a stat- 
ute authorizing a municipality, 
either by carying out its existing by- 
laws or any other law, to order the 
closing or changing of any of its 
public roads, does not inhibit the 
municipal council, which has passed 
a by-law ordering the closing of a 
public road within the municipality, 
to repeal such by-law, and that it is 
not necessary to submit such a by- 
law to a vote of the electors under 
Ont. Rev. St: [1909] art 5782). 

19. Schalfhaus v. New York, 28 
App. Div. 475, 51 NYS 114 [aff ‘159 
N. Y. 557 mem, 54 NE 1094 mem]; 
Born vy, Pittsburgh, 266 Pa. 128, 109 
A 614, 

{a] The rescission of a resolution 
vacating a street is equivalent to an 
opening of such street, and must be 
accompanied by the same formalities 
necessary to the opening of a street 
in the first instance. Schafhaus v. 
New York, 28 App. Div. 475, 51 NYS 
114 [aff 159 N. Y. 557 mem, 54 NE 
1094 mem]. 

20. Born v. Pittsburgh, 266 Pa. 
$28, 109 A 614, 

21. Ebe’s App., 10 Pa. Dist. 367. 


22. See statutory provisions. 
23. Polk vy. Hattiesburg, 109 Miss, 
872, 69 S 675 [suggestion of error 


den 110 Miss. 80, 69 S 1005]. 
24. See Certiorari §§ 14-52. 


benrauch vy, Neyenesch, 54 I 
penne: 5 owa 567, 
26. McKinney v. Rowland, 197 
27. McKinney vy. Rowland, supra 
28.. Disposition and use of prot 
erty in vacated street as: is 
te ean right to vacate see supra 
Within power of municipality see in- 
fra § 3672, ss IE 
Reversion of fee see infra § 3668 
et seq. 
29. Cal.—San Francisco v. Mai 
23 Cal, A. 86, 137 P 281, hee 


Iowa 180, 197 NW 88. 


Ill.— Waller v. River For 
Ill. 223, 102 NE 290. eine 
lowa.—Tomlin y. Cedar Rapids, 


‘etc,, Ri, jete., Co., 141 fowa. 599 ai20 


NW 93, 22° LRANS 530; Marshall- 
Was v. Forney, 61 Iowa 578, 16 NW 
( . 

Oh.—Stevens v. Shannon, 6 Oh. Cir, 
Ct. 142, 3 Oh. Cir. Dec. 386 [aff 51 
Oh. St. 5983 mem]. 

oo Neaay ea v. Kenosha, 4 Wis. 

[a] In New York the rule is stat- 
utory as to certain cities. In re 
Newton Ave., 219 N. Y. 399, 114. NE 
837; Barber v. Woolf,’ 216. N. ¥l.% 
109 NE 868; Johnson v. Cox. 196 N. 
Y. 110, 89 NE 454; Schlanger vy. 
Schulman, 211 App. Div. 601, 207 NYS 
723; Astor v. Thwaites, 170 App. Div. 
624, 156 NYS 730; Matter of Walton 
Ave., 131 App. Div. 696, 116 NYS 471 
[aff 197 N. Y. 518, 90 NE 59]; Schon- 
leben v. Swain, 180 App. Div. 521, 115 
NYS 238 [aff 198 N. Y. 621 mem, 92 
NE 1101 mem]; Scheibel v. Burr, 108 
Misc. 551, 177 NYS 881 [rev on other 
grounds 192 App. Div. 438, 183 NYS 
49 (aff 230 N. Y. 277, 180 NE 298)]. 

Ownership and title after vacation 
or abandonment see infra § 3668 et 
seq. 

30. Bradley v. Centerville, 139 
Iowa 599, 117 NW 968. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3654-3656] 


signers of an application to a municipal council for 
such vacation.** 

Temporary vacation. A temporary vacation or re- 
linquishment of the right to control a strip of land 
along the side of a street for parking purposes has 
been held merely to amount to a revocable permit,*” 
and as not to estop the city from afterward claim- 
ing the land where the act of the city was unau- 
thorized,?* and this notwithstanding improvements 
of the land by the owners.** 

Detachment of territory. A statute vacating cer- 
tain streets with a proviso that certain streets in the 
addition named should not be affected does not have 
the effect of vacating the entire addition or detach- 
ing it from the city.*® 

[§ 3655] h. Setting Aside. The action of a mu- 
nicipal council in vacating a street may be set aside 
in a proceeding in equity where it is beyond the 
powers of the council,** as where it is a mere 
attempt to dispose of the public rights and inter- 
ests for a private use;** and this is true notwith- 
standing the statute provides that a resolution of 
vacation shall be conclusive.** Such a proceeding 
must be’ brought by one who has suffered special 
injury different in kind from that suffered by the 
public in general,*® as, for example, one who owns 
property abutting upon the street, part of which is 
vacated.*° 

Limitations. By statute, in some jurisdictions, it 
is provided that no action shall be brought to annul 
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or set aside any final order of court or action of 
a municipal council in proceedings for the vacation 
of a street after a specified time has expired.*t Such 
a statute is valid as within the primary power of 
the legislature as to the laying out. and vacation 
of streets.42 It is one of limitation and repose,** 
and is to be given a fair and reasonable construction 
to carry out its purpose.44 A limitation upon the 
time within which an action shall be brought to set 
aside an order of court or action of a city council 
vacating a street applies in a case wherein a street 
is vacated by inference through the acceptance of a 
conveyance of land for a street by the city council, 
reciting as its consideration the vacation of the 
street in question.*® : 
Estoppel. One who, with knowledge of the pro- 
ceedings to vacate, delays for a long time to move 
to set them aside may be estopped from so doing 
where he has, without objection, permitted large 
expenditures of money im reliance on the vacation.*® 
[§ 3656] i. Injunction. One who would sustain 
injury by the vacation of a street different in kind 
from: that suffered by the general public*’ may be 
entitled to injunctive relief where the municipality 
is proceeding without jurisdiction or in violation 
of statutory or charter provisions,*® or not for a 
public purpose,*® or is not acting in good faith,*° 
even though he is not an abutting owner,*! although 


there is authority that only an abutting owner is 


entitled to:such relief.°? But in any event one whose 


31. Detroit Real Est. Inv. Co. v. 
Wayne Cir. Judge, 137 Mich. 108, 100 
NW 271. 2 


32. Bernitt v. Marshfield, 89 Or. 
656, 174 P 1153. 
33. Bernitt v. Marshfield, supra. 


34 Bernitt v. Marshfield, supra. 
35. Atchison, ete., R. Co. v. Lyon 
- ele 72 Kan. 138, 82 P 519, 84 P 


36. Peo. v. Elgin, ete., R. Co., 298 
Tll. 574, 1832 NE 204. 

37. Peo. v. Elgin, etc., R. Co., su- 
pra. 

38. Windle y. Valparaiso, 62 Ind. 
A. 342, 113 NE 429. aigF 

39. Smith v. Centralia, 55 Wash. 
573, 104 P 797; Brazell v. Seattle, 55 
Wash, 180, 104 P 155. 

[a] Where the effect of closing a 
street is to lose the only passageway 
a property owner has from his prop- 
erty to the public ways, the owner 
may sue to set aside the vacation on 
the ground that the proceedings are 
void, although he is not an abutting 
property owner. Smith y. Centralia, 
55 Wash. 573, 104 P 797. 

40. Smith y. Centralia, supra; Bra- 
aa v. Seattle, 55 Wash. 180, 104 P 

41. See statutory provisions. 

42. Madison v. Fuller, etc., Mfg. 
Co., 176 Wis, 462, 469, 187 NW 182. 

“Having the primary power to pre- 
Scribe the regulations for the sur- 
render of the public easement in 
and to that which theretofore had 
been enjoyed by the public as a pub- 
lic highway by prescribed vacation 
proceedings, the legislature may, by 
Subsequent legislation, ratify that 
Which was attempted to be done or 
imperfectly done at some prior time.” 


Madison, y. Fuller, etce., Mfg. Co., 
supra, 

43. Madison y. Fuller, etc., Mfg. 
Co., supra. 

44. Madison v. Fuller, ete, Mfg. 
Co., supra. 

[a] For example, the fact that a 


complaint to require defendant to re- 
move obstructions from a_ street 
omitted any reference to a judgment, 
rendered subsequent to the erection 
of the buildings under permit by the 
city, which declared the street va- 
cated, does not affect the character 
of the action as an attack on. the 


vacation of the street, which is 
barred in six months by statute. 
Madison y. Fuller, etc., Mfg. Co., 176 
Wis. 462, 187 NW 182. 

45. Madison v. Fuller, Mfg. 
Co., supra. 

46. Canady v. Coeur d’Alene Lum- 
ber Co., 21 Ida. 77, 120 P 830. Aa 

fa] Tlustration.—Where a munici- 
pality, by ordinance, vacates certain 
streets with an understanding that 
a private corporation will establish 
and maintain an extensive plant upon 
property owned by it and parts of 
the streets vacated, one who had 
actual notice of the passage of the 
ordinances and of expenditure of 
money in the construction of the 
plant, and made no objection thereto 
until the commencement of the ac- 
tion, is estopped from objecting to 
the validity of the ordinance. Can- 
ady v. Cceur d’Alene Lumber Co.,.21 
Ida. 77, 120 P 8380. 

47. Indianapolis v. Maag, 57 Ind. 
A. 493, 107 NE 529; Gary v. Much, 
(Ind. A.) 95 NE 609, 94 NE 583. 

{a] Street in boundary. — One 
whose property lies without a muni- 
cipality and abuts upon a highway 
running along the corporate limits, 
one half lying within and the other 
half lying without, has sufficient in- 
terest in the street. to entitle him 
to enjoin a proceeding whereby the 
municipality seeks to vacate. Gary 
Me Much, (Ind. A.) 95 NE 609, 94 NE 
83. 

48. Brazell v. Seattle, 55 Wash. 
180, 104 P 155. 


ete., 


49. Gary v. Much, (Ind. A.) 95 NE 
609. 
[a] A court of equity will look to 


the actual effect of what is about to 
be done by a municipality under its 
authority to vacate streets, and will 
enjoin if its acts are unauthorized. 
Indianapolis v. Maag, 57 Ind. A, 4938, 
107 NE 529. 
50. Indianapolis v. Maag, supra. 

51. Ga.—Central of Georgia R. Co. 
v. Bibb Brick Co., 145 Ga. 149, 88 


SE 676. 

Ill.— Hill v. Kimball, 269 Ill. 398, 
110 NE 18. ; 

Ind.— Gary v. Much, 180 Ind. 26, 
101 NE 4. 

Or.—Bostwick vy. Hosier, 97 Or. 125, 
190''P’ 299: 


Pa.—Titusville Amusement Co. v, 
Titusville Iron Works Co., 286 Pa. 
561, 134 A 481. 

Wash.—Taft v. Washington Mut. 
ae Bank, 127 Wash, 503, 221 P 
[a] A nonabutting owner whose 
means of access would be materially 
damaged (1) may enjoin the vaca- 
tion of a street conditioned by stat- 
ute upon the opening of a new 
street of a’ prescribed width, where 
the city proposes to open a street 
of less width. Central of Georgia R. 
Co. v. Bibb Brick Co.,. 145 Ga, 149, 
88 SE 676. (2) In a suit to en- 
join the closing of a street, evidence 
that the construction of a proposed 
underpass forty feet wide would de- 
crease the market value of plaintiff’s 
property and render it impossible to 
haul more than one half the amount 
at a load which could previously be 
hauled was relevant. Central of 
Georgia R. Co. v. Bibb Brick Co., 
supra. (3) That plaintiff owned no 
property alongside the highway did 
not deprive him of his right to en- 
join municipal authorities from va- 
cating it, where his complaint showed 
that the closing of the highway would 
cause him special damage by de- 
priving him of access to his house. 
Gary v. Much, 180 Ind. 26, 101 NE 4. 

[b] One owning property em- 
braced in certain plan is not pre- 
cluded from complaining that a street 
platted thereon was closed without 
his consent by the fact that his lot 
does not abut on such street. Titus- 
ville Amusement Co. v. Titusville 
ot Works Co., 286 Pa. 561, 134 A 
481. 

[ec] Owners of lots, in blocks ad- 
jacent to a_ street which it was 
proposed partially to vacate for pri- 
vate’ use, suffer an injury different 
from that to the general public, and 
can prevent such vacation, although 
no part of the street touching their 
lots was included in that vacated. 
Bostwick v. Hosier, 97 Or, 125, 190 


P3299, 

52.. Albes v. Southern R. Co., 164 
Ala. 356, 51 S 327. .See Jameson v. 
Louisville, ete., R. Co., 176 Ky. 654, 
197 SW 386 (holding that persons not 
owning property abutting or. adjoin- 
ing a public street are not specially 
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rights in a street are only those of passage ecOmmon 
to the public and whose injury is not different in 
character from that to every other citizen cannot 
enjoin the vacation of the street,°* and an injunc- 
tion will not issue to even an abutting owner where 
such special damage is not shown;°* but where 
there has been a clear invasion of the common rights 
of the citizens by some unauthorized act of the offi- 
cers of the municipality, an injunction may be 
granted upon the petition of the proper official 
on behalf of the public.°> One whose property does 
not abut on the part of the street vacated by ordi- 
nance cannot maintain an action to enjoin the en- 
forcement of the ordinance merely because he may 
be inconvenienced by such vacation.°® Where an 
ordinance vacating a part of a street and abandon- 
ing all control over it simply shows an intent to 
relinquish the public easement without closing a 
street physically to a property owner’s use, in- 
junctive relief is not warranted.°* : 
Where owner entitled to compensation. It is gen- 
erally held that, even though a property owner’s 
injury will be of a special character, he is not entitled 
to an injunction where he is entitled to compensa- 
tion therefor and his remedy at law is adequate.°® 
A public utility company is not entitled to enjoin 
the vacation of a street in which its pipes are laid 
where it has a right to damages and review by ap- 
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peal»? The owner of an uneondemned easement, 
however, may enjoin the temporary closing of a 
street, and the rule that an injunction will not be 
granted where it would result in greater injury to 
defendant than its refusal would cause to applicant 
has no application in such a ease.°° 

Nuisance. Injunctive relief against a vacation 
of a street cannot be had upon the theory that the 
vacation constitutes a common-law nuisance where 
it is in compliance with the law and is intended as 
a bona fide vacation by the municipality within its 
delegated power.®+ 

Procedure. It will not be presumed as a ground 
for an injunction against a municipality to prevent 
the carrying out of a contract between it and a 
railroad company to vacate a street that it will not 
proceed by ordinance as it was empowered, and had 
contracted, to do.°* In an injunction suit against a 
city to restrain the vacation of'a street, if the city 
has authority to do what is alleged in the bill, such 
authority should be set up in the answer.®* Where 
the object of the proceeding is to secure access to 
the railroad and under the evidence complainant 
will have such a right of access whether the par- 
ticular strip of land involved was a street as con- 
tended by him or a railroad strip as contended by 
defendants, the court has power to fix the rights 
of the petitioner in such strip.® 


injured, and cannot enjoin closing of 
the street); Phelps v. Scott Realty 
Co., 233 Mich. 486, 207 NW 2 (hold- 
ing that the right to object to vaca- 
tion of an alley depends on whether 
objector’s property abuits the alley). 

fa] Only an abutting owner can 
question the right of a city upon 
vacating a street through ewhich a 
railroad ran, which the city had a 
right to vacate, to require the rail- 
road to erect a depot in the vacated 
street as. a condition to vacating it, 
the owners of property not abutting 
on the street not being entitled to 
object to such additional easements. 
Albes v. Southern R, Co., 164 Ala. 
356, 51 S 327. 

53. Ala.—Jackson v, Birmingham 
cath etc., Co., 154 Ala, 464, 45 S 


Ind.—Hall vy. Lebanon, 31 Ind. A. 
265, 67 NE 703. 

Minn.—Reed y. Hibbing, 150 Minn. 
130, 184 NW 842. 

Mo.—Kingshighway Supply Co. v. 
Banner Iron Works, 266 Mo. 138, 181 
SW 30. 

N. J.—Harrison Land Co. v. Cru- 
cible Steel Co,, 86 N. J. Eq. 249, 98 
A 1085 [aff 82 N. J. Eq. 414, 89 A 


41]. 4 

N. Y.--Reis v. New York, 188 N. 
Y. 58, 80 NE 573. 

N. C.—Moore vy. 154 N. 
C. 158, 69 SE 838. 

Pa.—Titusville Amusement Co. Vv. 
Titusville Iron Works Co., 286 Pa. 
561, 1384 A 481. ¢ 

R. I.—Mathewson St. M. E. Church 
v. Shepard, 22 R. I. 112, 46 A 402. 

Wash.—Brazell v. Seattle, 55 Wash, 
180, 104 P 155. 

{a] Extent—Where a_ proposed 
replat of streets of a city vacated and 
changed several of the streets, cer- 
tain abutting owners were entitled 
to sue to enjoin such change only in 
so far as it affected the streets on 
which their property abutted. Bra- 
carl v.. Seattle, 55 Wash. 180, 104 P 
55, 


Meroney, 


One not owning property em- 
braced in a plan cannot complain 
that a street platted therein was 
closed without his consent. Titus- 
ville Amusement Co, v. Titusville 
Iron Works Co., 286 Pa. 561, 134 A 
481. 

{e] 


property owner from the vacation of 
a street, which will also result to 
the general public, does not war- 
rant injunctive relief. Hall vy. Leb- 
anon, 31 Ind. A. 265, 67 NE 703. 
(2) The fact that the closing of, a 
street and the erection by the city 
of a building on the part closed will 
make the property of a party not 
abutting on the street less accessible 
is insufficient to limit the right of 
the city to close the street. Reis v. 
New York, 188 N, Y. 58, 80 NE 573. 

{d] The private interests of tax- 
payers and residents are not invaded 
by a vacation of town site streets so 
as to permit the mining of ore under 
the town site, and they are not en- 
titled to an injunction. Reed v. Hib- 
bing, 150 Minn. 130, 184 NW 842. 

[e] Mere allegation of irreparable 
injury without showing special dam- 
age is insufficient to Support a pri- 
vate person’s proceeding to enjoin the 
closing of streets. Lynchburg vy. 
Peters, 145 Va. 1, 133 SE 674. 

54 Schmolt v. Nagel, 151 Mich. 
502, 115 NW 411; Jackson y. Welch, 
186 Miss. 223, 101 S 361. See Swan- 
teck vy. Detroit,. 196 Mich. 307, 162 
NW 1020. (holding that plaintiffs, 
owners of a corner lot, were not in- 
jured by the vacation of an alley 
on petition of a church owning the 
rest of the block, and not entitled 
to maintain a suit to restrain vaca- 
tion merely to. obtain an exorbitant 
price for their property), 

55. Indianapolis v. Maag, 
A. 498, 107 NE 529. 

56. Ida.—Canady v. Coeur d’Alene 
Lumber Co,, 21 Ida. 77, 120 P 8380. 

Ind.—Indianapolis v. Maag, 57 Ind. 
A. 493, 107 NE 529, 

Mich.—Phelps v. Scott Realty Co., 
233 Mich, 486, 207 NW 2. 

Mo.—John K. Cummings Realty, 
etc., Co. v. Deere, 208 Mo. 66, 106 
SW 496, 14 LRANS 822. ; 

Va.—Lynchburg v. Peters, 145 Va. 
1, 1338 SE 674. 

Wash.—Taft v, Washington Mut. 
Sav. Bank, 127 Wash. 503, 221 P 604. 

[a] Imterference with light and 
air.—(1) The owner of a neighbor- 
ing lot not immediately abutting or 
touching the space in an alley va- 
cated, whose egress was not. sub- 
stantially affected, could not enjoin a 


57 Ind. 


Mere inconvenience (1) to a|city from enforcing vacating or- 


dinance, or the abutting owner from 


‘building across the vacated portion 


of the alley sixteen feet above the 
surface upon the mere right to light 
and air unobstructed by the vacated 
portion, in the absence of a show- 
ing of special circumstances affect- 
ing him as distinguished from the 
general public. Taft vy. Washington 
Mut. Sav. Bank, 127 Wash. 503, 221 
P 604. (2) Since an easement to 
light and air cannot be acquired by 
prescription, but only by covenant 
or special grant, the trustees of a 
church were not entitled to question 
the validity of proceedings for the 
abandonment of a street as a public 
highway on the ground that such 
abandonment would interfere with 
their easement to light and air by 
prescription. Mathewson St. M. E. 
Church vy, Shepard, 22 R. I. 112, 46 
A 402. 

57. Dallas Cotton Mills vy. Indus- 
trial Co., (Tex. Commn. A.) 296 SW 
503 [rev (Civ. A.) 252 SW 821]. 

58. Hoerrmann v. Wabash R. Co., 
309 Tll. 524, 141 NE 289; Hiii v. Kim- 
ball, 269 Ill. 398, 110 NE 18; Murphy 
v. Chicago, ete., R. Co., 247 Ill. 614, 
93 NE 381; Bolmar v.: Topeka, 122 
Kan, 272, 252 P 229: Poythress. v. 
owes, etc., R. Co., 92 Miss. 638, 46 

[a] Allegations insufficient.—Alle- 
gations, in a bill to restrain the vaca- 
tion of a portion of a street, that 
inconvenience will result to com- 
plainants and their tenants and their 
business will be much diminished, 
and their property greatly depre- 
ciated in value, did not tend to show 
that the ordinance was unreasonable. 
Murphy v. Chicago, ete., R. Co., 247 
Ill, 614, 93 NE 381. 

59. Titusville Amusement Co. v. 
Titusville Iron Works Co., 286 Pa. 
561, 184 A 481. 

60, Stuart v. Gimbel, 285 Pa. 102, 
131 A 728. 

61. Southern R. Co. v. Ables, 153 
Ala. 528, 45 S 234. 

62.’ Knoxville Ice, etc, Co. v. 
Lamon alier 153 Tenn. 536, 284 SW 


63. Troy v. Watkins, 201 Ala. 274, 
78 S 550. ; 

64. West Davenport Impr. Co. v. 
Theop hie: 177 Iowa 353, 158 NW 


a LLL ee TP Thin Lint -EPTEEE,” OEE Eenee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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_ [§ 3657] 6. Abandonment**—a, In General. The | 
public’s right in a street used as a public highway 


may be lost by abandonment.®¢ 


to show an abandonment. 


65. Adverse possession see Ad- 
verse Possession §§ 463, 465. 

Estoppel by acquiescence in im- 
provements see Estoppel § 197. 


66. Cal.—Oakland v. Oakland Wa- 
Sas Front, Co., 162 Cal. 675,..124° P 


Conn.—Hartford v. New York, etc., 
R. Co., 59 Conn. 250, 22 A 37; New 
York, etc., R. Co. v. New Haven, 46 
Conn, 257. 

Ill.—Hewes v. Crete, 175 Ill. 348, 
51 NE 696. 

‘lowa.—De Nefe v. Agency. City, 
143 Iowa 237, 121 NW 1049; Weber 
v. Iowa City, 119 Iowa 633, 93 NW 
637. 

Mass.—Jones v, Boston, 188 Mass. 
53,74 NE 295. 
~N. Y.—St. Vincent Female Orphan 
Asylum vy. Troy, 12 Hun 317 [rev on 
poet grounds 76 N. Y. 108, 32 AmR 


Oh.—Lake Shore, etc., R. Co. 
Cleveland, 1 OhS&CP 1, 1 OhNP 1. 
Tex.—Holt v. Texas Midland R. 


Vv. 


Co., (Civ. A.) 160 SW 327. 

Utah.—Hague v. Juab County Mill, 
etc., Co., 37 Utah. 290, 107 P. 249 
(dictum). 


Wis.—Blatz Brewing Co. v. Mil- 
waukee, 146 Wis, 239, 131 NW 416. 

[a] While mere nonuser for ten 
years or more will not of itself de- 
feat the public’s title to a street, 
yet where there has been such a 
nonuser for not less than the statu- 
tory period, accompanied by actual 
and notorious possession of the land 
by an individual as private property 
under a claim of right, an abandon; 
ment of the public’s rights in the 
street will be presumed. Burroughs 
v. Cherokee, 134.Iowa 429, 109 NW 
876. 

{b] Intention to abandon.—The 
abandonment of a city street, or a 
portion thereof, can only be estab- 
lished as creating an estoppel against 
the city in favor of a property owner 
claiming a portion of the street, by 
clear and satisfactory evidence show- 
ing an actual intention to abandon 
on the part of the city; and an ap- 
parent abandonment by acts of the 
city authorities, although expressly 
declared to be an abandonment, does 
not constitute an abandonment, 
such act is beyond the power of the 
municipal authorities. Shirk v. Chi- 
cago, 195 Ill. 298, 63 NE 193. 

67. See infra § 3658. 

68. U. §.—Cleveland v. Cleveland, 
etc., R. Co., 93 Fed. 113 [rev on other 
grounds 147 Fed. 171, 77 CCA 467]. 

Tll.—Peo. v. Rock Island, 215 Ill. 
488, 74 NE 437, 106 AmSR 179; Shirk 
v. Chicago, 195 Ill. 298, 63 NE 193. 

Ind.—Lawrenceburgh v, Wesler, 10 
Ind. A. 153, 37 NE 956. 

Iowa.—Schultz v. Stringer, 168 
Iowa 668, 150 NW 1063; Chicago, etc., 
R. Co. v. Council Bluffs, 109 Iowa 
425, 80 NW 564. But see Simplot v. 
Dubuque, 4% Iowa 630 (holding that 
a city which has permitted a party 
under claim of right to occupy for 
thirty years land granted to it for 
a street will be presumed to have 
abandoned its right thereto). 

Ky.—Chesapeake, etc., R. Co. 
Dayton, 177 Ky. 502, 197 SW 969. 

La.—Sheen v. Stothart, 29 La. Ann. 
630; Thibodeaux v. Maggioli, 4 La. 
Ann. 73; New Orleans v. Magnon, 4 
Mart, 2. 

Minn.—Wilder v. St. Paul, 12 Minn, 


Vv. 


But, except where 
it is otherwise provided by statute,°’ mere nonuser 
by the public,®** or delay in opening®® or improv- 
ing’® the street, or a lease of the street,’ or per- 
mitting a steam railroad to-occupy a part of the 
street,’? or continued encroachments on the street 
by structures,’* or the inclosure of the street or 
a part thereof,’* is ordinarily not sufficient in itself 
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An abandonment of a part of a street does not 
_ work an abandonment of the whole, and a use per- 
' mitted by the city of such remaining part not incon- 
sistent with its continued use by the city for street 
purposes does not work an abandonment of the 
city’s rights therein.”® 
Partial opening or improvement. 
width of a street is not lost merely by the street 
_being opened up and used for part only of its 
_width,’® nor by the fact that for a time its use. is 


The additional 


limited by a subway under a railroad track to only 


192: 

Mo.—Marshall v. Springfield, 221 
SiwWeat7. 

N. Y.—Stockwell v. Dunckel, 174 
App. Div. 481, 159 NYS 32;,Bronx- 
yille v. Lawrence Park Realty Co., 
143 NYS 785. i 

Oh.—Joseph v. Akron, 19.Oh, A. 
412, Compare Lake Shore, etc., R. 
Co. v. Cleveland, 1 OhS&CP 1, 1 Oh 
NP. 1 (holding that, where nonuser by 
the public of a street within a city 
is relied upon as proving an aban- 
donment, Such nonuser must’ be 
shown to have continued for a period 


of twenty-one years). 

Or.—Portland v. Miller, 72 Or. 317, 
143 P 1006. i 

Pa.—Barter v. Com., 3 Penr. & W. 
253; In re Gay St., 6 Pa.,.Co.. 187. 

R. I.—Greene y. O’Connor, 18 R. I. 
56, 25 A 692, 19 LRA’ 262, 

S. C.—Chafee v. Aiken, 57 S. C. 
507, 35 SE 800; Crocker v. Collins, 
37 S. GC. 327, 15 SE 951, 34 AmSR 752. 

Tex.—Panhandle,_ etc., R. Co. _v. 
Hurst, (Civ. A.) 251 SW 538; La 
Grange v. Brown, (Civ. A.) 161 SW 
8, 10 [quot Cyc]; Holt v. Texas Mid- 
land R. Co., (Civ. A.) 160 SW 327. 

Va.—Sipe v. Alley, 117 Va. 819, 86 
SE 122; Basic City v. Bell, 114 Va. 
157, 166, 76 SE 336, AnnCasl1914A 
1031 [cit Cyc]. 

Wis.—Arnold vy. Volkman, 123 Wis. 
54, 101 NW 158; Madison v. Mayers, 
97 Wis. 399, 73 NW 43, 65 AmSR 127, 
40 LRA 635; Reilly v. Racine, 51 
Wis, 526, 8 NW 417. 

69. Ark.—Beebe y, Little Rock, 68 
Ark, 39, 56 SW 791. 

Kan.—Wallace v. Cable, 87 Kan. 
835, 127 P 5,.42 LRANS 587; Kiehl 
v. Jamison, 79 Kan. 788, 101 P 632. 

N. Y.—Hall v. Olean, 82 Misc. 300, 
143 NYS 664. 

Or.—Barton v. Portland, 74 Or. 75, 
144 P 1146. 

Tex.—La Grange v. Brown, (Civ. 
A.) 161 SW 8, 10 [quot Cyc]; Holt 
y. Texas Midland R. Co., (Civ. A.) 
160 SW. 327. 

Va.—Sipe v. Alley, 117 Va. 819, 86 
SE 122; Basic City v. Bell, 114 Va. 
157, 166, 76 SE 336, AnnCas1914A 
1031 [cit Cyc]. 

51. Wis. 


Wis.—Reilly  v. 
526, 8 NW 417. 

fa] It rests with the municipality 
to open up so much of a tract dedi- 
cated and accepted for a street as 
public necessity may, from time to 
time, require, and failure to work and 
use a part thereof does not consti- 
tute an abandonment of such part. 
Hall v. Olean, 82 Misc. 300, 143 NYS 


664. 
Ill.— Shirk v. Chicago, 195 Ill. 
298, 63 NE 193. 


Racine, 


Iowa.—Kuehl v. Bettendorf, 179 
Towa 1, 161 NW 28. 
Ky.—Chesapeake, ete, R. Co. v. 


Dayton, 177 Ky. 502, 197 SW 969. 
La.—Louisiana Ice Mfg. Co. v. New 
Orleans, 43 La. Ann, 217, 9 § 21. 
Mo.—Marshall v. Springfield, 221 
SW 17. ‘ 
N. Y.—Hall v. Olean, 82 Misc. 300, 
143 NYS 664. j 
Tex.—La Grange v. Brown, (Civ. 


A.) 161 SW 8, 10 [quot Cyc]; Holt 
v. Texas Midland R. Co., (Civ. A.) 
160 SW 327. 

{a] Failure to widen.—A city is 


not estopped, by the inaction of its 


officers for a long time, to proceed 
to widen a street to its full width 


as dedicated to the city. Paragould 
v. Lawson, 88 Ark. 478, 115 SW 879. 

71. Beebe vy. Little Rock, 68 Ark. 
39, 56 SW 791; La Grange v. Brown, 
(Tex. Civ. A.) 161 SW 8, 10. [quot 
Cyc]. 

72. Corcoran v. Chicago, etc., R. 
Co., 37 Ill. A. 417 [até 149 Ill, 291, 37 
NE. 68];_ Baker v. Chicago, etc., R. 
Co., 154 Iowa 228, 134 NW 587; Pan- 
handle, ete., R. Co: v.. Hurst,-, (Tex: 
Civ. A.) 251 SW 538; La Grange v. 
Brown, (Tex. Civ. A.) 161 SW’, 10) 
{quot Cyc); Holt -v. Texas Midland 
Re CO. Dex. Civs. A.) 160.5 Wisecine 
Yaylor County Ct. v. Grafton, 77 W. 
Va. 84, 86 SE 924. .‘\Compare Cin- 
cinnati v. Kirchner, 13 OhS&CP 727, 
1 OhNPNS 93 (holding that the fact 
that the city has permitted a rail- 
road company to lay its tracks there- 
on is not inconsistent with the right 
of the city to use the unabandoned 
portion of the strip for highway, 
street, and sewerage purposes). 

73. Cal.—Peo. v. Southern Pac. R. 
Co., 68 Cal. A, 153, 228 P 726. 

Iowa.—Pettit -v. Grand Junction, 
119 Iowa 352, 98 NW 381. 

Mich.—Grandville v, Jenison, 84 
Mich. 54, 47 NW 600, 86 Mich. 567, 
49 NW 544, 

Mo.—Marshall v. Springfield, 221 
SW. 17. 

N. _Y.—Bronxville yv. Lawrence 
Park Realty Co., 143 NYS 785. 

Tex.—La Grange v. Brown, (Civ. 
A.) 161 SW 8, 10 [quot Cyc]. ; 

Wis.—Klinkert y. Racine, 177 Wis. 
200, 188 NW 72. 

[a] Acquiescence does not forfeit 
rights of municipality.—Village au- 
thorities deal with public streets as 
trustees for the public with no power 
to appropriate them to private pur- 
poses, and their acquiescence in en- 
croachments thereon does not forfeit 
the rights of the public. Bronxville 
v. Lawrence Park Realty Co., 143 
NYS 785. 

[b] The wrong committed by plac- 
ing buildings or other obstructions 
upon an alley dedicated to the city 
will not ripen inte a right unless the 
city, by its conduct shall become 
estopped from asserting its right. 
Klinkert v. Racine, 177 Wis, 200, 188 


NW 72. 

[c] A statute authorizing the 
owners of lots situated upon the 
river front in a particular city to 
hold them to low-water mark, but 
providing that in all cases there 
shall be a right of way for the pub- 
lic along the river bank and across 
such lots, will not prevent the city 
from opening a street to its dedicated 
width along the river front notwith- 
standing obstructions created by 
property owners. Pittsburgh v. 
Pittsburgh, etc, R, Co,, 263 Pa, 294, 
106 A 724. 


74. Ind.—Wolfe v. Sullivan, 133 
Ind, 331, 32 NE 1017, 

Mass.—Henshaw v. Hunting, 1 
Gray 203. 

N, J.—Seabright v. Central R. Co., 


73. N. J. L. 625, 64 A 1381. 

Oh.=—Nail, etc., Co. v. Furnace Co.,. 
46 Oh. St. 544, 22 NE 639. 

Tex.—La Grange v. Brown, (Civ. 
A.) 161.SW 8, 10 [quot Cyc]. 

75. Cincinnati v. Kirchner, 13 Oh 
S&CP 727, 1 OhNPNS 93. 

76. Paragould v. Lawson, 88 Ark. 


478, 115 SW 379; Red Bluff v. Wal-- 
bridge, 15 Cal. A, 770, 116 P 177, 
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a portion of its original width.” 

Obstruction. A street will not be regarded as 
abandoned merely because its use is obstructed,”* 
or because of the vacation of a county road, mak- 
ing a street a cul-de-sac.” 

Taxation and assessment. A municipal corpora- 
tion will not be held to have abandoned a street by 
reason of the fact that it has assessed the ground 
in the name of a private owner and collected taxes 
from him thereon.*° 

Positive acts of abandonment. The rights of the 
public may be lost by a positive act of abandon- 
ment as distinguished from mere nonuser.®*! <A city 
is not concluded by the act of its street commissioner 
in declaring that a particular avenue was not a 
street,82 nor by an ordinance eondemning a right 
of way for the purpose of laying sewers and water 
pipes,®* nor by the fact that it has condemned a 
portion of a street in widening an intersecting 
street.84 

[§ 3658] b. Statutory Provisions. While provi- 
sions in general highway statutes which declare a 
highway vacated which has not been opened or used 
within the time fixed®> have in some instances been 
held inapplicable to streets, alleys, or other publie 
ways in municipal corporations,®® they have, in 
other jurisdictions, been held applicable,*’ or have 
been held to apply where the municipal corporation 


77. State Vv. Public Service 


Commn., 271 Mo. 270, 197 SW 56. of streets). 


78. Peo. v. Southern Pac. R. Co., 
68 Cal. A. 153, 228 P 726; Chrisman 81. Oakland v. 
v. Omaha, etc., Bridge Co., 125 Iowa| Front Co., 


133, 100 NW 63; In re Lands on 
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a street according to a former plan 
Estoppel see Estoppel § 198. 


162; Cal. 167.0) 124) 
Moore v. Meroney, 154 N. C. 158, 69 


[§§ 3657-3658 
has acquired merely an easement,** although inap- 
plicable where the municipal corporation has ac- 
quired a fee,®® and where applicable, to repeal or 
modify previously granted municipal charters in so 
far as inconsistent with their provisions.®® A stat- 
ute applying to every road ‘‘laid out and dedicated”’ 
applies to roads which have been dedicated by the 
owner as well as those laid out in adversary pro- 
ceedings.®! - 

Highways incorporated within municipal limits. 


A statute of the character under consideration, 


where it is construed to except,®? or where it ex- 
pressly excepts,®® streets and alleys in municipal 
corporations, is not applicable to a highway which 
is laid out in territory which is afterward and be- 
fore the expiration of the statutory period brought. 
within the corporate limits of the municipality. 
Opening and user. Statutes of this character 
do not apply where the way while not free from 
obstruction is in fact open for use and used by the 
public.°* To constitute use as a highway to pre- 
vent its termination through nonuser, it has been 
held that travel must proceed in reasonably normal 
forms along the lines of an existing street.2° Travel 
by pedestrians,°* as by an unobstructed sidewalk,®? 
may ‘preserve a highway, although vehicles are 
barred. Obstructions of a street narrowing it and 
not closing the lines of travel will not put an end 


381 [aff 130 N. Y. 618, 29 NE 1021]; 
Buffalo vy. Hoffeld, 6 Mise, 197, 27 
NYS 869, But see The James Mc- 
Donough, 200 Fed. 556, 119 CCA 36 
(N. Y. L. [1861] ¢ 311 does not ap- 
ply to streets, avenues, and roads in 


Oakland Water 
208s 


Upper New York Bay, 215 App. Div. 
204, 213 NYS 486 [mod on rearg 215 
App. Div. 438, 214 NYS 234 (app 
dism 243 N, Y. 522 mem, 154. NE 
589 mem)]; Booth v. Prineville, 
LV wall 298, 1438 P 994, LRAI915B 
1 . 

{a] That fence was placed at or 
near middle of street, on order of a 
member of the board of city trustees, 
is not proof of abandonment by the 
city, acting through its board of 
trustees or any competent authority. 
Peo. v. Southern Pac. R. Co., 68 Cal. 
A153, 228° P 726. 

[b] Bulkhead from curb to curb. 
—Where plaintiffs claim property in 
a street from property line to prop- 
erty line, and a bulkhead is erected 
by the municipality in the street 
from curb .to curb, and the action 
sought to be taken by the munici- 
pality showed the relinquishment of a 
portion of the street was not per- 
manent, but revocable at will by the 
city, such act by the municipality 
is not an abandonment of its street. 


Keller v. Oakland, 54 Cal. A. 169, 
201 P 618. 
79. Chrisman vy. Omaha, etc., R. 


Co., 125 Iowa 133, 100 NW 63. 

g0. Ark.—Beebe v. Little Rock, 68 
Ark. 39, 56 SW 791. 

Minn.—wWilder v. St. Paul, 12 Minn. 
192. 

Mo.—Marshall y. Springfield, 221 
Sw 17. . 

Pa.—Pittsburgh v. Pittsburgh, etc., 
R. Co., 268 Pa. 294, 106 A 724. Com- 
pare Pittsburgh v. Weinman, 286 Pa. 
587, 184 A 382 (holding that pay- 
ment of taxes on an old_ street 
bed by abutting owners after a 
change of ‘location is a recognition 
of their title by the city, and evi- 
dence of its intent to abandon title to 
the old location). 


Tex.—La Grange v. Brown, (Civ. 
A.) 161 SW 8, 10 [quot Cyc]. 
Wash.—Seattle v. Hinckley, 67 


Wash. 278, 121 P 444. 

But see Seaman v. Hicks, 8 Paige 
(N. Y.) 655 (holding assessment a 
waiver of the right to take land for 


SE 838; Eugene v. Garrett, 87 Or. 
435, 169 P 649, 170 P 731. 

[a] For example, the rule that an 
abandonment of a public way can- 
not be presumed, if at all, from mere 
nonuser for any period short of the 
statutory limitation, however, does 
not apply where there has been a 
positive act of abandonment by the 
owner and dedication of a new way 
in substitution for the old, which is 
accepted and acquiesced in by the 
public. Moore v. Meroney, 154 N. C. 
158, 69 SE 838. 

[b] A compromise made pursuant 
to a statute authorizing a city to 
compromise and adjust controversies 
in respect of the validity of streets 
and easements over certain land, un- 
der which a grant of a portion of 
the land is made and the validity 
thereof recognized by the compro- 
mise, constitutes an abandonment by 
the municipality of its claims to 
streets in such land. Oakland vy. 
Oakland Water Front Co., 162 Cal. 
675, 124 P 251. 

82. Laclede-Christy Clay Products 
Bes v. St. Louis, 246 Mo. 446, 151 SW 
60. 

83. Laclede-Christy Clay Products 
Co. v. St. Louis, supra, 

84. Seattle v. Hinckley, 67 Wash. 
278, 121 P 444, 

85. See Highways § 251. 

86. Wallace v. Cable, 87 Kan, 835, 
127 P 5, 42 LRANS 587%; Laclede- 
Christy Clay Products’ Cot ve ‘St. 
Louis, 246 Mo. 446, 151 SW 460. 

87. Excelsior Brick Co. v. Haver- 
straw, 142, N.Y. 146,36 NE 819; 
Horey v. Haverstraw, 124 N. Y. 278, 
26 NE 532. See Cohoes v. Delaware, 
etc., Canal Co,, 134 N. Y, 397, 31 NE 
887 (holding that, assuming that 
such a statute applied to an incor- 
porated city, there was no presump- 
tion that public officers failed in 
their duty). 

88. New Rochelle v. New Rochelle 
Coal, etc., Co., 224 N. Y. 696, 121 NE 
270; Matter of Ludlow Ave., etc., 164 
App. Div. 839; 150 NYS 256; Wood- 
ruff v. Paddock, 56 Hun 288, 9 NYS 


New York City or Brooklyn). 

69. Barnes v. Midland R. Terminal 
Co., 218 N. ¥. 91, 112 NE 926; Granby 
Pulp, ete., Co. v. Fulton, 189 App. 
Div. 521, 179 NYS 205, 197 App. Div. 
923 mem, 188 NYS 923 mem [aff 237 
N. Y. 535 mem, 143 NE 732]; Robins 
Dry Dock, etc., Co. v. New York, 155 
App. Div. 258, 140 NYS 96 [aff-—213 
N. Y. 631 mem, 107 NE 1085 mem]; 
Vanderbeck vy, Rochester, 46 Hun 87 
Ea tee : pei, 25 NE 408]; In 
re Lexington Ave., 29 Hun 30 
aN tf 629]. : 

s udlow v. Oswego, 25 H 
¥. A26 Onn 3 on 

4 as v. Sees supra, 

Qe rokaw v, Stanwood, 79 i 
322, 140 P 358. ; be 

98. Lake Shore, etc... R. Co. v. 
Whiting, 161 Ind. 76, 67 NE 933; 
Baltimore, ete., R. Co. v. Whiting, 30 
Ind, A. 182, 65 NE 159, : 

: étter, vs Ky K. Timbe i 
124 Wash. 151, 213 P 927. ee 

[a] That, for convenience, a per- 
son was allowed to put bars across a 
street to keep stock in does not show 
that there was no street, the public 
being allowed to pass by removing 
the bars. Stockwell v. Dunckel, 174 
App: Die 481, 159 NYS. 32. 

eray v. New York Cent, 9 

Co., 226 N, Y. 109, 123 NE 145; Tyson 

v. New York Cent. R. Co., 211 App. 
eet ae 207 ae 536. 

. 60. VV. tate Tax Commn. 

190 App. Div. 73, 179 NYS 364. ; 

[a] Failure of a city to build 
sidewalks along streets over which 
railroad tracks were constructed did 
not deprive pedestrians of the right 
to use them as streets, and, where 
so used within the period of six 
years prior to an assessment on rail- 
road tracks thereon, they continued 
to be streets, and the making of a 
special franchise assessment is 
proper. Peo. v. State Tax. Commn., 
190 App. Div. 73, 179 NYS 364. 

97. Shipston v. Niagara Falls, 187 
App. Div. 421, 176 NYS 393; Mangam 
v. Sing Sing, 26 App. Div. 464, 50 
NYS 647. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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to its existence.°® On the other hand, where a strip 
of land along the line of a street has been acquired 
to widen it, a failure to work or travel such strip 
for the statutory period may amount to an aban- 
donment.°® Where the entire width of the street 
is blocked, the obstructed section ceases to be a 
highway, even though other sections are unob- 
structed, and when a road_is laid out as an entirety 
and only a part opened and worked and the remain- 
der remains entirely closed, the public loses its 
rights after the statutory period.? In order to con- 
stitute travel and use within a charter provision 
there must be substantial travel or substantial use 
as a street,? but light and occasional travel in con- 
nection with acts upon the part of the municipal 
corporation recognizing and treating the way as a 
street will be sufficient. Although a street may be 
regarded as a county road and as such within the 
provisions of a statute relating to such roads, it falls 
within the interpretation of such a statute that a 
road cannot be regarded as unopened or unused 
where the country through which it les is open 
and unobstructed at the time it was authorized and 
established.® 

Streets platted by owner. By statute it is some- 
times provided that, where a street or alley has been 
laid out by the owner upon a plat but has not been 
opened to, or used by, the public for a specified 
period thereafter, it cannot then be opened without 
the consent of the owner.® Such a statute has no 
retroactive effect.’ It applies only to unused 
streets,® either a technical opening of the street or 
the fact of public user being sufficient to remove 
the street from the operation of the statute.® So 
the statute does not apply where the street has been 
opened for a part of its width and used as such, 
but it does apply where during the entire period 
the bed of the street has been in the possession of 
the abutting owners and used for the purpose of 
quarrying stone.14 A statute providing that, when 
any road shown upon a plat shall have remained 
unopened and unused for a specified period, the 
right to have it opened as a public street shall cease, 
applies to the whole of the street shown and does 


101 P 632, 


98. Barnes v. Midland R. Terminal 
[a] Suburban 


Co., 218 N. Y. 91, 112 NE 926; Ship- 
ston v. Niagara Falls, 187 App. Div. 
421, 176 NYS 393; Bronxville v. Law- 
rence Park Realty Co. 143 NYS 
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Where open and unobstructed lands 
lying wholly outside the corporate 
limits of a city have been regularly 


[44 C.J] 909 


not apply when any part of the street is used.1? 

[$ 3659 | 7. Names of Streets. Although in some 
Jurisdictions it has been held that a city council 
cannot change the name of a street where no good 
cause exists therefor except upon the petition of 
abutting property owners,1® a municipality having 
very general powers over the streets, including the 
authority to regulate and control the use thereof, 
and the specific power to name them, has the power 
to change the names by ordinance,!* and this right 
is not exhausted by a previous exercise of the 
power.*®> An attempt by the council to change the 
name of a street from a name by which it is some- 
times called, instead of from its official name, does 
not affect the official name.1® Where the name of a 
street becomes the official name by a resolution of 
the council, the subsequent recording of a map of 
a subdivision giving the street a different name is 
inoperative to change the official designation. 
Where a street is designated by a name on a re- 
corded map and the city thereafter accepts as pub- 
lie streets all streets dedicated as such, such desig- 
nated name becomes the legal name of the street.*® 
The naming, by a board to whom the power is given 
by charter, of a street not theretofore named, is 
a legislative act, and the circumstance that such a 
street has been called by a different name does not 
make such act a judicial one.1® 

[§ 3660] 8. Representation of Public in Actions 
Involving Existence of Street. If a suit is instituted 
by an individual to establish title to and recover 
land claimed to be a street, both the city and the 
people of the state need not be made parties in order 
that the judgment may be binding on the publie,?° 
nor is it necessary in an action to establish the exist- 
ence of a public street that the people of the state 
and city should join as plaintiffs.*4 . 

[§ 3661] 9. Pleadings as to Existence of Street 
or Other Public Way. ‘The existence of a street 
may be pleaded without referring to the mode of 
its establishment,?? and without allegation of mat- 
ters of defense,?* but, if pleaded as established in 
one way, proof is not admissible to show its estab- 
lishment in another. The pleading must be definite 

R: Co, 86) N.) Fd. “885, 189) A F765 


Ridgefield Park v. New York, ete., R: 


districts. — (1) 
Co., 86 N. Js L. 278, 894A. 7738. 


785. 

{aJ] In Ohio the mere failure to 
keep open a road to its full width for 
a term of eighteen years does not 
affect the unused part, under the 
Statute that any part of a country 
road unopened for seven years shall 
be affected. Dodson vy. Cincinnati, 5 
of Dec. (Reprint) 295, 4. AmLRec 

99. Matter of Ludlow Ave., etc., 
164 App. Div. 839, 150 NYS 256. 

1. Barnes y. Midland R. Terminal 
Beha) SerN. Ys 99, 112 NE 926... But 
See Peo. v. Mosier, 134 App. Div. 4, 
118 NYS 95 (that streets across a 
parkway remained obstructed under 
the order of the park commissioners 
of the city of Buffalo from 1899 un- 
til 1908, when an alternative writ of 
mandamus to require the commis- 
Sioners to remove the obstructions 
was issued, did not show an aban- 
donment of the streets, although the 
Six-year statute applies). 

2. Buffalo v. Hoffeld, 6 Misc. 197, 
27 NYS 869. 

3. Delaware, etc., R. Co. v. Syra- 
cuse, 157 Fed. 700 [mod 165 Fed. 631, 
92 CCA 41]. 

4. Delaware, etc., R. Co. v. Syra- 
cuse, supra. 

5. Kiehl v. Jamison, 79 Kan; 788, 


platted and laid out as an addition, 
and the streets dedicated to the pub- 
lic, such streets or roads cannot be 
regarded as “unopened” and unused, 
within the meaning of a statute mak- 
ing county roads vacant which have 
remained unopened for public use for 
seven years. Kiehl v. Jamison, 79 
Kan. 788, 101 P 632. (2) Neither the 
failure of the county authorities for- 
mally to open up and work the streets 
in such an addition nor the fact 
that such streets have not been used 
by the public will make them in law 
“closed or unopened streets,’ where 
everything was done, at the time the 
plat was filed, which was necessary 
to open them for public use. Kiehl 
v. Jamison, supra. 

6. See statutory provisions. 

7. ‘Pittsburgh v. Pittsburgh, etce., 
R. Co., 263 Pa. 294, 106 A 724; Bond 
v. Barrett, 50 Pa. Super. 307. 

8. Pittsburgh y. Pittsburgh, etc., 
R..Co., 263 Pa. 294, 106 A 724; Bond 


v. Barrett, 50 Pa. Super. 307." 

9. Sturges’ App., 240 Pa. 44, 87 A 
592. 

10. Hawkes v. Philadelphia, 264 


aod Grp Od eA at 
11. Quicksall v. Philadelphia, 177 


Pa. 301, 35 A 609. 


12. Ridgefield Park v. West Shore: 


13. Miller v. Cincinnati, '.10 On. 
ch (Reprint) °©423,..21 CincLBul 
121. agra 


14. Eldridge v. Fawcett, 128 Wash. 
615, 223. P 1040, V \ 


15. Eldridge v. Fawcett, supra. - 

16. Peck v. Barnard, 12 Cal. 
558, 108 P 55. 

17. Peck vy. Strassforth, 156. Cal. 
201, 103 P 918; Peck v. Bernard, 12 
Cal, ‘A. 558, 108 P-55. 

18. Peck v. StasSforth, 156 Cal. 
201,° 103 P 918. 

19. Darling v. Jersey City, 80 N. J. 


L. 514, 78. A 10 [aff 84 N. J. L, 758 
mem, 86 A 1102 mem]. 

[a] In Jersey City the power to 
name streets resides in its board of 
street and: .water commissioners. 
Darling v. Jersey City, 80 N. J. L. 
514, 78 A 10 [aff 84 N. J. L. 758 mem, 
86 A 1102: mem]. 

20. Peo. v. Holliday, 93 Cal. 241) 
29 P 54, 27 AmSR 186; Healy v. Deer- 
ing, 231 Ill. 423, 88 NE 226,121 AmSR 
331. 

21. Healy v. Deering, supra. 

22. Bituminous Lime Rock Pav., 
etc., Co. v. Fulton, 4 Cal. Unrep. Cas. 


151, 33 P 1117; State v. Mathis, 21 
Ind. 277. ‘ : 
23. Stillwell v.  McCollister,’ 214 


Ala. £41; 1079S 738i" : Yo x 
24. Benson v, St. Paul, etc., R.-Co.; 
62 Minn:- 198, 64°NW), 393, % “Gos. wos 


910 [44 C.d.] 
and certain,?® but reasonable certainty is sufficient.”° 
The proof must correspond with the allegations and 
be confined to the point in issue.2’ Under a general 
denial of an allegation that a particular street was 
a highway, any evidence tending to disprove the 
allegation may be admitted,?* and a deed purport- 
ing to vacate it in accordance with a statutory pro- 
vision is admissible.?9 

[§ 3662] 10. Evidence of Existence or Location 
of Streets or Other Public Ways—a. Presumptions.*° 
Under the general rules as to presumptions,*! a 
street once in existence is presumed to continue,” 
and under the rule as to the presumption of regu- 
larity of official proceedings and acts, it may be 
presumed that a street dedicated and used has been 
accepted,** that a street was not widened before 
it was legally authorized,®> that railroad companies 
holding a fee in a strip in the center of a street 
had either voluntarily relinquished it or had re- 
ceived compensation therefor,** and that a street 
used by the public for five years is one of the public 
streets of the municipality.°7 A continued and un- 
interrupted use of land for a highway for the statu- 
tory period, in the absence of proof to the contrary, 
will be presumed to have been under a claim of 
right.** Where the acts establishing a highway evi- 
dence a general intention that it shall be of a cer- 
tain width but permit the commissioners in their 
discretion to make it of less width at particular 
points, it eannot be presumed that it was laid out 


25. Hellman y. Los Angeles, 125 
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dence of any change in the location 


iy ie 


to the full width at any particular place.®° 

[§ 3663] b. Burden of Proof. Generally the bur- 
den of proof as to the existence or location of a 
street or alley rests upon the party having the 
affirmative of the issue as determined by the plead- 
ings or the nature of the investigation.*? This rule, 
for example, has been applied to the burden of show- 
ing that the street was not properly opened,** aban- 
donment,*? vacation of a dedicated street by opera- 
tion of law,* the proper location of street lines, 
and acquisition of property as a street by adverse 


possession,*® including the date at which occupancy — 


began.*® So, where uncontested possession to a par- 
ticular line which corresponds to other lines on the 
survey is shown, the burden is upon the opposite 
party to establish that the line is not the correct 
one.4#7 An owner asserting that public user was 
permissive has the burden of proof.*® 

[§ 3664] c. Admissibility. Except where the 
question is as to the legal establishment of a street,*® 
as a general rule any evidence which is otherwise 
competent,°? which tends to show that a highway 
is used, called, or recognized as a public street, is 
competent to prove its existence,>t and the intro- 
duction of a plat or other documentary evidence 
that it has been legally laid out and opened®? or that 
it has been established by dedication®*® or prescrip- 
tion®+ is unnecessary. The legal existence of a 
highway cannot be proved by the conclusion of a 
witness.°> Evidence to establish a prescriptive right 


way. Washington Borough vy. Steiner, 
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Cal. 383, 58 P 10; Faust v. Hunting- 
ton, 91 Ind. 498; Keystone Commer- 
cial Co. vy. Maysville, 154 Ky. 239, 157 
SW 25. 

[a] Adverse title.—In an action to 
enjoin the maintenance of a fence 
across a street, a petition, alleging 
that the city had used and had ex- 
clusive jurisdiction over the street 
for more than fifty years, during 
which time it treated it as a thor- 
oughfare for the use of the city and 
public generally, is a sufficient plead- 
ing of the city’s adverse title. Key- 
stone Commercial Co. v. Maysville, 
154 Ky. 239, 157 SW 25. 

{b] Dedication.—In a suit to en- 
join a city from using a strip of 
ground as a street, a complaint al- 
leging that defendants threaten to 
appropriate the lands and lots of 
plaintiff, without any grant from 
plaintiff or proceedings being had to 
condemn the land, is not sufficient, 
without also averring that there has 
been no dedication. Faust v. Hunt- 
ington, 91 Ind. 493. 

26. Latonia v. Hall, 83 SW 556, 26 
KyL 1125. 

27. Hall v. St. Paul, 56 Minn. 428, 
57 NW 928; Sterling v. Pearson, 25 
Nebr. 684, 41 NW 653. 

[a] Allegations held sufficient.— 
Allegations that a street existed be- 
tween the right’ of way and the lot, 
and had for many years been opened 
as a public street, are sufficient to 
sustain proof of a dedication, or the 
dedication by prescription of the land 
as a street. Ft. Worth, etc., R. Co. v. 
Ayers, (Tex. Civ. A.) 149 SW 1068. 

28. Gromer y. Papke, 71 Colo, 440, 
207 P 862. 

29. Gromer v. Papke, supra. 

30. Actions for injuries from de- 
fects see supra § 2011 et seq in 43 C. J. 

Judicial notice of location of streets 
see Evidence § 1875. 

31. See Evidence §§ 25-28. 

32. Preston v, Newton, 213 Mass. 
483, 100 NE 641; Bliss v. Attlebor- 
ough, 200 Mass. 227, 86 NE 299; Buf- 
falo v. Delaware, etc., R. Co., 190 N, 
Y. 84, 82 NE 513, 16 LRANS 506.: 

[a] Where the name of a street 
has been changed, but there is no evi- 


or width of the street itself, there is 
an inference that the established 1lo- 
cation and boundary lines continued 
unchanged. Kelley v. Jones, 110 Me. 
360, 86 A 252. 

Presumption of continuance of fact 
or condition generally see Evidence 

28, 

833. See Evidence §§ 69-72. 

34. Blackman v. Riley, 138 N. Y. 
818, 34 NE 214; Scranton v. Scranton 
Steel Co., 154 Pa. 171, 26 A 1. 

35. Barker v. Fogg, 34 Me. 392. 

36. Long Island R. Co. v. New 
York, 199 N. Y. 288, 92 NE 681. 

37. Zwack v. New York, etc., R. 
Co., 8 App. Div. 483, 40 NYS 821 [aff 
160 N. Y. 362, 54 NE 785]. 

38. Springfield v. Springfield Cons. 
R. Co., 295 Ill, 234, 129 NE 82. 

39. Parsons v. Rye, 140 NYS 961. 

40. Demartini v. San Francisco, 
107 Cal. 402, 40 P 496; Cohoes v. Dela- 
ware, etc., Canal Co., 1384 N. Y. 397, 
31 NE 887; Milford Borough, v. Bur- 
nett, 288 Pa. 434, 186 A 669; Ross v. 
Malcolm, 40 Pa. 284; Washington 
Borough vy. Steiner, 25 Pa. Super. 392; 


Washington Female Seminary  v. 
Washington Borough, 18 Pa. Super. 
555, 


41. Ross v. Malcolm, 40 Pa. 284. 
{a] The burden of showing that a 
street was not properly opened is on 
the party alleging it. Ross v. Mal- 
colm, 40 Pa, 284. 
42. Cohoes v. Delaware, etc., Canal 
Co.,,184.N. Y.,397,.31. NH 887, 
{a] Abandonment, if alleged, must 
be proved. Cohoes y. Delaware, etc., 
Canal Co., 184 N. Y. 397, 31. NE 887. 
43. Phillips v. Arkansas Valley In- 
terurban R. Co., 89 Kan. 835, 133 P 429. 
44. Washington Borough v. Stein- 
er, 25 Pa. Super, 392; Dallas v. Mc- 
Murray, (Tex, Civ. A.) 282 SW 296. 
{a} Ilustration.—A resolution of 
a borough adopting as official a sur- 
vey on which the streets are repre- 
sented, without more, will not cast on 
one whose dwelling stood in the same 
place for years before the resolution 
was adopted, and probably before the 
borough was created, the burden of 
proving that when it was built it did 
not encroach upon the existing high- 


25 Pa. Super. 392. b 

45. Barnard Realty Co. v. Butte, 
48 Mont. 102, 136 P 1064. 

46. Barnard Realty Co. vy. Butte, 
supra. 

47. Bridges v. Grand View, 158 
Iowa 402, 139 NW 917. 

48. Stillwell v. McCollister, 214 
Ala. 141, 107 S 78; Law v. Neola El. 
Co., 281 Ill, 148, 117 NE 435; White v.' 
Calhoun, 151-Ky. 124, 151 SW 362. 

{a] A bill of complaint showing 
used of a street creates a presump- 
tion of dedication imposing on the 
owner the burden of proving permis- 
sive user. Stillwell v. McCollister, 
214 Ala, 141, 107 S 78. 

49. See infra text and note 55. 

50. Evidence generally see Evi- 
dence" 22 (Ca a). pi: 

51. Johnston y. Palmetto, 139 Ga. 
556, 77 SE 807: Union Stock Yards, 
etc., Co. v. Karlik, 170 Ill. 403, 48 NE 
1008; Bloomington v. Graves, 28 Ill. 
A. 614; Driscoll vy: Smith, 184 Mass. 
221, 68 NE 210. 

[a] Where no fixed monuments.— 
In ascertaining the true location of 
streets, in the absence of any original 
monuments which can be ascertained, 
location and occupancy of lots in im- 
mediate blocks, and the lines and cor- 
ners of adjoining streets and blocks, 
indicated by old fences, old buildings, 
and the sitreets as so laid out and 
used for many years, and stakes and 
monuments established by former 
surveyors, are competent evidence to 
prove the actual location. Madison 
v. Mayers, 97 Wis. 399, 73 NW 48,:65 
AmSR 127, 40 LRA 635. 

52. Union Stock Yards, ete., Co. v. 
Karlik, 170 Ill. 403, 48 NE 1008. 

53. Union Stock Yards, etc., Co. v. 
Karlik, supra. 

54. Union Stock Yards, ete., Co. v. 
Karlik, supra. 


55. Stone v. Langworthy, 20 R. I. 


602, 40 A 882. 

[a] The mere statement of a mem- 
ber of a town council that a locus in 
quo was part of a highway is not 
probative of that fact. Stone v. 
Langworthy, 20 R. I. 602, 40 A 832. 

Evidence as to conclusions of law 
see Evidence § 731. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number, 
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must be relevant®® and otherwise competent.57 Gen- 
eral understanding of the community, accompanying 
user, is admissible to show establishment.®® On an 
issue as to the width of a street, evidence as to its 
breadth as it was actually opened many years be- 
fore, with the assent of all the parties interested, 
is admissible.®*® Where the order of confirmation 
describes a street as of a certain width and the rec- 
ord of the viewers is in variance therewith, evidence 
may be admitted to show the width at which the 
street was actually opened. 

Documents and records. Documentary evidence 
may be admissible;*! and although title. is not in- 
volved, deeds, plats, and maps ‘are admissible to show 
the extent of defendant’s possession.®** Records of 
proceedings establishing the streets, although defec- 
tive or void, are admissible as evidence of the ex- 
istence of a street by prescription,®* and to show 
color of title and the extent of the claim of the 
public,** but an ordinance dependent for vitality, 
on the acceptance by the landowner is not admissible 
in the absence of proof of acceptance.®> In an ac- 
tion between lot owners and the city involving the 
location of a street line, the files of another suit 
between the city and another property owner con- 
cerning the same question are not admissible.*® 

Acts of city. Acts of a city or town, such as the 
making of repairs or using a highway for munici- 
pal improvements, may be evidence of the existence 
of a public highway.®* So acts of the taxing officers 
of the city may properly be considered as circum- 


56. Wolpert v. Chicago, 280 Ill. 
187, 117 NE 447; Baltimore, etc., R. 
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are admissible in evidence, where, al- 
though imperfect and fragmentary, 
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stances in eonnection with all the other facts in 
evidence on the issue of whether the public user 
was permissive or hostile and adverse,®® and evi- 
dence is admissible that the land had not been taxed 
on the ground that it was a highway.®® But in an 
action by a city to recover the cost of an original 
paving of a street, defendant cannot show, as evi- 
dence of the adoption of the street as a paved 
street prior to the paving, that the city officials 
had relieved the contractor of the burden of collect- 
ing the assessment bills, and had paid to him directly 
the entire cost of the work,’ nor can he show, in 
the absence of formal action by the city, as evidence 
of adoption, that the road had sidewalks and curbs,” 
that it was lighted,’? had police protection,’® or gas 
and water service,"* or garbage and ashes collec- 
tions,’® or that its grade had been changed by the 
city to conform with the. grade of intersecting 
streets.7° 

Proceedings to perpetuate evidence. Evidence 
taken by a city in proceedings to perpetuate the 
evidence of the single witness who is competent to 
prove its plan may be admissible in subsequent pro- 
ceedings, notwithstanding there is no individual 
whose interest.1t was to oppose the action of the 
municipal authorities.77 

[§ 3665] d. Weight and Sufficiency. The general 
rules with relation to the weight and sufficiency of 
evidence in civil actions’® have been applied where 
the evidence is as to the existence or location of a 
street or other public way.7® Proof of the work 


Wiehe v. Pein, 281 Ill. 130, 117 NE 
849; Childs v. Chicago, 198 Til. A. 590; 
Kansas City v. Burke, 92 Kan. 531. 


Co. v. Seymour, 154 Ind. 17, 55 NE 
953. 

[a] Evidence of the character of 
buildings erected and business done 
on lots abutting on an open space, re- 
sembling a street, adjoining a rail- 
road’s right of way, was immaterial 


to the question of a prescriptive right. 


ef the public to use such right of way 
asa highway. Baltimore, ete., R. Co. 
v. Seymour, 154 Ind. 17, 55 NE 953. 

57. St. Anne vy. Coyer, 223 Ill. 96, 
79 NE 54. 

58. Grandville v: Jenison, 84 Mich, 
54, 47 NW 600, 86 Mich. 567, 49 NW 
4 


59. Athens Borough v. Carmer, 169 
Pa. 426, 32 A 422. 


60. Athens Borough v. Carmer, 
supra. 

61. Stone v. Cambridge, 6 Cush. 
(Mass.) 270. 

fa] Building permits, taken out 


by an abutter, in which the way was 
shown as a Street, are admissible in 
evidence as an acquiescence of the 
abutter in the intention of his grantor 
to dedicate the land for public use. 
"ape le vy. Hinkle, 64 Pa, Super. 


[b] Collateral issues.—Where pro- 
ceedings to establish the bounds of a 


' street are void as to plaintiff, evi- 


dence offered by the municipality to 
show a revious establishment of 
building lines of which plaintiff had 
notice is properly excluded as being 
immaterial and as inviting collateral 
inquiry. Hartford Trust Co. v. West 
Hartford, 84 Conn. 646, 81 A 244, Ann 
Cas1912D Bote 

62. Bloomington y. Graves, 28 Ill. 
A, 614. 


63. Laclede-Christy Clay Products 
ae v. St. Louis, 246 Mo. 446, 151 SW 

64. Kansas City v. Burke, 92 Kan. 
531, 141 P 562, 93 Kan. 236, 144 P 
193; Athens Borough Vv. Carmer, 169 
Pa. "426, 32 A 422. 

[a] Records.—In a controversy 
between a municipality and a prop- 
erty owner as to the line of a road, 
retords of the court relating to the 
laying out and location of the road 


they show the origin and location of 
the road. Athens Borough vy. Carmer, 
169 Pa. 426, 32 A 422 

65. Sutor v. International, etc., R. 
Co., 59 Tex. Civ. A: 73, .125,;SW 943. 

66. Wolpert v. Chicago, 280 Ill. 
187, 117 NE 447, 

67. Thomasville v. Crowell, 22 Ga. 
A, 383, 96 SE 3385; Rock Island v, 
Starkey, 189 Ill. 515, 59 NE 971; Sulli- 
van v. Worcester, 232 Mass. 111, 121 
NE 788; Com. v. Matthews, 122 Mass, 
60: Hall vy. St. Paul, 56 Minn. 428, 57 
NW 928. 

[a] Thus (1) laying of water 
pipes, the construction of a sewer, or 
the installing and maintenance of 
street lights, are evidence of its ex- 
istence as a public highway.  Sulli- 
van v. Worcester, 232 Mass. 111, 121 
NE 788; Com. v. Matthews, 122 Mass, 
60. (2) Testimony of one that he 
built certain sidewalks by direction 
of the mayor and council is compe- 
tent to show that the city exercised 
eontrol over a particular sidewalk, or 
that the place in question was used 
and recognized as a street. Thomas- 
ville v. Crowell, 22 Ga, A. 383, 96 SE 
535. 

68. St. Louis y. Cooper Carriage 
Woodwork Co., (Mo.) 216 SW 944, 

69. Grandville v. Jenison, 84 Mich. 


54, 47 NW 600, 86 Mich. 567, 49 NW. 


544, 

70. Philadelphia v. Kerchner, 62 
Pa. Super. 562. 

71. Philadelphia v. Kerchner, su- 
pra. 

72. Philadelphia v. Kerchner, su- 
pra, 

73. Philadelphia vy. Kerchner, su- 
pra. 

74 Philadelphia vy. Kerchner, su- 
pra. 

75. Philadelphia v. Kerchner, su- 
pra. 

76. Philadelphia v. Kerchner, su- 
pra 

77. Birmingham v. Anderson, 40 
Pa, 50: 


506. 
78. See Evidence §§ 1730-1806. 
79. See cases infra this note. 
{a]. Evidence held sufficient.—(1) 
To show that way was public street. 


141 _P 562, 93 Kan. 236, 144 P 193: 
Ashland v, Cummings, 194 Ky. 645; 
240 SW 638; Naylor vy. Harrisonville, 
207 Mo. 341, 105 SW 1074; Matter of 
Amethyst St. 189 App. Div. 181, 1783 
NYS 225; Stapleton Vv. Newburg, 9 
App. Div. 39, 41 NYS 96; Donohugh 
v. Lister, 205 Pa. 464, 55 A 23; Ruster- 
holtz v.. New York, etc., R.. Co., 191 
Pa, 390, 43 A 208; Scranton y. Scrar- 
ton Steel Co., 154 Pa. £71; 26. AL 
Sharon Borough vy. Pennsylvania Co. 
44 Pa. Super. 526; Seattle v, Hinckley, 
67 Wash. 273, 121 P 444; Nuthals v. 
Green Bay, 162 Wis. 434, 156 NW 472, 
(2) To show the public nature of the 
street. Gannett v. Independent Tel. 
Co., 55 Misc. 555, 106 NYS 38; Cole- 
bank y. Standard Garage Co., "15 W. 
Va. 389, 84 SH 1051; Niagara Nav. Co. 
v. Niagara, 31 Ont. L. 17, 6. OntWN 8 
[allowing app 5 OntWN 46, 25 Ont 
WR 42). (3) To show that the way 
was not a public street. Gilfillan v, 
Shattuck, 142 Cal. 27, 75 P 646; Chi- 
cago v. Borden, 190 Ill. 430, 60 NE 
915: Irving v. Ford, 65 Mich. 241, 32 
NW 601; Sterling v. Pearson, 25 Nebr. 
684, 41 NW 653: Stillman yv, Olean, 
228 N: Y. 322, 127 NE 267; Ricard 
Boiler, etc., Co. v. Toledo, 6 "Oh. Coe 
Ct. N. S..501,.25 Oh. Cir. Ct. 64; Mag 

v. Seattle, 74 Wash. 323, 133° i ad 338, 
(4) Te show establishment of street 
by prescription or user. Whiteman 
v. San Diego, 184 Cal. 163, 193 P $8; 
Peo. v. Southern Pac. R. Co.,. 68 Cal: 
A. 153, 228 P 726; Thomasville! v. 
Crowell, 22 Ga. A, 383, 96 SE 335; 
Law v. Neola El. Co., 281 Ill. 148, 117 
NE 435; Lincoln v. St. Louis, ete., R. 
Co., 201 Ill. A. 152; Laclede-Christy 
Clay Products Co. v. St. Louis, 246 
Mo. 446, 151 SW +460; Pope v. Alexe 
ander, 36 Mont, 82, 92 P 208, 565; Sea-~ 
man vy. Portland, 69 Or, 238, 137 P 
203; Canton Borough Vv. Williams, 6T 
Pa. Super. 289; Perrow v. San An- 
tonio, etc., R. Co., (Tex. Civ. A.) 181 
Sw 496, 178 SW 973; Montpelier Vv. 
McMahon, 85 Vt. 275,81 A 977. '(5) 
To show that use of the land by the 
public had not been adverse, Atlantié 
v. Georgia R., etc., Co., 148 Ga. 635, 
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done upon a street by an officer whose duty it was 
to repair such street, together with evidence of 
user by the public, is sufficient to establish the 
public character of the street,8° and the mere fact 
that the grading of a street has been neglected will 
not contradict evidence tending to show that the 
street is a public highway.*! The lines originally 
established are, unless duly changed by legal pro- 
ceedings,®*? conclusive evidence both as against the 
public and the abutter,®* provided the publie has 
not acquired additional width by continucus, ad- 
verse, and exclusive use for the requisite period to 
establish its easement.** But an ordinance estab- 
lishing the street is only prima facie evidence that 
it was established for public use as such, and the 
fact may be shown to be otherwise.®® That street 
signs had been placed on a proposed street and 
that its name appeared in a directory made by the 
police department and on a tax plat are of small 
importance to prove the right of the public therein.®® 
But that a street was named, that houses fronted 
on it and were numbered, and that a gas company 
was having gas pipes laid under it, is sufficient to 
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Sines 


ine 


show that it was a public street.27 Where there 
is a plan of lots showing the streets and alleys, 
a reference to a street in subsequent deeds as a 
public highway is proper, notwithstanding it was 
not accepted by the municipality, but is no evidence 
that it was such prior to the dedication.®® Failure 
to reserve the right of a street in a conveyance of 
lots is not conclusive proof that no street exists,®? 
and the plat of a survey to locate the line of a 
street is not evidence of the nonexistence of a pre- 
scriptive alley running off from such street. 

An award of damages to abutting owners is not 
of itself sufficient to prove the existence of a 
street,®+ although evidence thereof is admissible as 
a circumstance.” 

[§ 3666] 11. Title and Ownership, Use of Soil and 
Material, and Protection of Interests®*—a. In Gen- 
eral. While the ownership of the fee in a street 
or other public way obviously depends upon the 
manner in which the public rights were acquired,” 
more commonly, perhaps, the method pursued is such 
that the public or municipality does not acquire a 
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fee,®® but instead the fee remains in the abutting’ 


98. SE 83; Smith v. Thomas El. Co., 
278 Ill. 328, 116 NE 1138, LRA1917H 
721. (6) To. show that a “cul-de-sac” 
was a public highway by use and im- 
provement. Puxico v. Harbin, (Mo.) 
252 SW 393. (7) To establish width 
of street. Hecker v. Denver, 80 Colo, 
390, 252 P 808; St. Anne y. Coyer, 223 
Tll. 96, 79 NE 54; West Long Branch 
v. Hoch, 99 N. J. Eq. 103, 138 A 106 
[rev 99 N: J: Eq. 356, 1381 A 889); 
Syracuse v. Philibosian, 190 NYS 
330; Watland v. Wichita Falls, (Tex. 
Civ. A.) 286 SW 763. (8) To estab- 
lish location of street on boundaries. 
MeMahon y. Borland, 262 Ill. 358, 104 
NE 701; Whitesburg v. Baker, 196 Ky. 
272, 244 SW 686; Brader v. Carthage, 
(Mo. A.) 256 SW 548 [transf 250 SW 
43]; Syracuse.v. Cook, 187 App. Div. 
578, 176 NYS 396 [aff 228° N. Y:.529 
mem, 126 NE 902 mem]; Matter of 
White Plains Road, 179 App. Div. 216, 
166 NYS 435; Bronxville v. Lawrence 
Park Realty Co., 143 NYS 785; Par- 
sons v. Rye, 140 NYS 961; Burch v. 
Amity, 92 Or. 152, 180 P 312; New- 
berg y. Kienle, 60 Or. 486, 120 P 3; 
Horgan v. Jamestown, 32 R. I. 528, 80 
A 271; Bang v. Houston, (Tex. Civ. 
A.) 269 SW 856. (9) To show sand 
bar adjacent to city street was nct 
part of a river bed. Little Rock v. 
Jeuryens, 133 Ark, 126, 202 SW 45. 
(10) To show that title to a sand bar 
forming part of the city street was 
in the city. Little Rock v. Jeuryens, 
supra. (11) To show that an ancient 
plan laying out the street and abut- 
ting lots had been adopted officially. 
Shields v. Peninsula Land Co., 147 
Va. 786, 138 SE 586. (12) To show 
im»vroper change of location of street. 
Latonia v. Hall, 83 SW 556, 26 KyL 
1125... (13) ‘'To.show that a public 
street had been legally vacated prior 
to a conveyance of lots lying on 
either side thereof. White v. Coburn, 
114 Minn. 213, 130 NW 1028, (14) To 
show that a railroad had title to a 
right of way claimed by the munici- 
pality. Williams v. Atlantic Coast 
Line R. Co., 17 F. (2d) (17. 

[b] Evidence held insufficient.— 
(1) To show that the way was a pub- 
lic street. Heater v. Chicago, etc., 
R. Co., 200 Ill. A, 331; Bloomington 
v. Graves, 28 Ill. A. 614; Phelps v. 
Pikeville Bd. of Education, 218 Ky. 
742, 292 SW 310; Perkinson v. Weber, 
251 Mo. 186, 157 SW 961; McCutcheon 
v. Terminal Station Commn., 88 Misc. 
148, 150 NYS 850 [aff 168 App. Div. 
B01) L544 NYS 711 e Cathe 207 Nee ye bate, 
111 NE 661)]; Washington County v. 
Pennsylvania R. Co., 288 Pa. 240, 86 
A 71; Walton v..Harigel, (Tex. Civ. 
A.) 183 SW 785. (2) To show exist- 
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ence of street by prescription. Littie 
Rock y. Galloway, 162 Ark. 829, 2538 
SW 356; Whiteman vy, San Diego, 184 
Cal. 163, 193 P 98; Savannah vy. Stand- 
ard Fuel Supply Co., 140 Ga. 353, 78 
SE 906; Gietl v. Smith, 320 Ill. 467, 
151 NE 253; Springfield v. Springfield 
Cons. R. Co., 295 Till. 234, 129 NE 82; 
Peo. v. Johnson, 237 Ill. 237, 86 NE 
676; Barnard Realty Co. v. Butte, 55 
Mont. 384, 177 P 402; Nichols Copper 
Co. v. Connolly, 208 App. Div. 667, 203 
NYS 839 [aff 240 N. Y. 596 mem, 148 
NE 720 mem]; McCutcheon v. Ter- 
minal Station Commn., 88 Misc. 601, 
151 NYS 451 [aff'168 App. Div. 301, 
154°NYS" 711°. Gaflee2ut Niv Ye 12:7, 2004 
NE 661)]; Van Brunt v. Altenau, 203 
NYS 837; Pittsburgh v. Edwin Bell, 
ete., Co., 277 Pa. 185, 121 A101. 93) 
To show location of street or way. 
Sterling v. Pearson, 25 Nebr. 684, 41 
NW 653; Iselin v. Cold Spring, 120 
App.. Div. 576, 105 NYS 184; Dallas 
v. McMurray, (Tex. Civ. A.) 282 SW 
296. (4) To show that the line 
claimed by plaintiffs was not the true 
line. Bridges v. Grand View, 158 
Iowa 402, 189 NW 917. (5) To show 
that a strip, at one time uninclosed 
and used for sport and recreation, 
was part of a city street. Austin v. 
Madison, 153 Ga. 494, 112 SE 364. 
(6) To show that plaintiff was owner 
of strip in controversy, which was 
used as an alley. Hamilton v. Leon, 
(Iowa) 164 NW 633. (7) To show 
that the street was not open for pub- 
lic travel, although there was no 
travel upon it. Brokaw y. Stanwood, 
79 Wash, 322, 140 P 358. 

[ce] Clear and convincing.—Evi- 
dence to establish servitude for a 
public street over land must be clear 
and convineing. Barnard Realty Co. 
v. Butte, 55 Mont. 384, 177 P 402; 
Huffman v, Alexander, (Tex. Civ. A.) 
276 SW 959. 

[d] Unequivocal.—A municipality 
can only assert a right, as part of a 
street, to ground improved by an 
abutting owner and used as private 
property, without the objection of 
municipal officers for a long time, by 
showing the public’s right thereto by 
unequivocal evidence: Martin vy. St. 
Ansgar, 165 Iowa 560, 146 NW 47; 
Eldora v.' Edgington, 130 Iowa 151, 
106 NW _ 508. 

[e] While mere lapse of time or 
failure to assert its right will not 
estop a city from claiming the exist- 
ence of a street line as different from 
that claimed by the abutting owner, 
yet it will justify requiring the city 
to establish its right by clear and 
satisfactory evidence before dispos- 
sessing a citizen of property over 


which he has long exercised owner- 
ship. Eldora v. Edgington, 130 lowa 
151, 106 NW 503. 

80. Campbell y. Elkins, 58 W. Va. 
308, 52 SE 220, 2 LRANS. 159. 

[a] To establish the recognition 
of a street by a municipality by proof 
of work done on it by an officer of 
the municipality, the amount of the 
work is immaterial if it shows clearly 
that it was for the public benefit. 
Campbell vy. Elkins, 58 W. Va. 308, 52 
SE 220, 2 LRANS 159. 

81. Atlanta v. Williams, 15 Ga. A. 
654, 84 SE 139. 

82. Blackman v. Riley, 138 N. Y. 
318, 34 NE 214, 

83. Hellman v. Los Angeles, 125 
Cal. 383, 58 P 10; Walsh v. Hopkins, 
22 R. I. 418, 48 A 390. 

_{a] Besurveys of an alley in a 
city, made without any original 
monuments or other positive evidence 
of the true lines, are not of convine- 
ing weight as to the location of the 
true lines. Milwaukee Boiler Co. v. 
Wadhams Oil, etc., Co., 126 Wis. 32, 
105 NW 312. 

84. Washington Borough vy. Stein- 
er, 25 Pa. Super. 392. 

85. Strahan v. Malvern, 77 Iowa 
454, 42 NW 369. 

86. Oberhelman y. Allen, 7 Oh, A. 

CE EN IS. v30be j 
O’Hara vy. Laclede Gas Light 
Co., 131 Mo. A. 428, 110 SW 642 [rev 
244 Mo, 395, 148 SW 884]. 

88. O’Donnell v. Pittsburgh, 234 
Pa. 401, 83 A 314. 

89. Stockwell vy. Dunckel, 174 App. 
Div. 481, 159 NYS 32. 

90. Rollo y. Pool, 280 Ill. 607, 117 
NE 756. 

91. Henderson vy. Davis, 106 N. C. 
88, 11 SE 5738. 

Kensington v. Wood, 10 Pa. 93, 
49 AmD 582, 

93. Title to fee of highway in gen- 
eral see Highways §§ 257-260. 

94. Effect of: 4 
Dedication see Dedication §§ 129, 130, 
Eminent domain proceedings see Emi- 

nent Domain § 583, 

95. Ala.— Smith v. Birmingham 
Realty Co., 208 Ala, 114, 94 S 117; 
Cloverdale Homes v. Cloverdale, 182 
Ala. 419, 62 S 712, 47 LRANS 607. 

Conn.—Norwich Gas Light Co. 
Norwich City Gas Co., 25 Conn. 19. 

Ga.—Hanbury v. Woodward Lum- 
ber Co., 98 Ga. 54, 26 SE 477. 

Ill.—McMahon y. Borland, 262 Ill. 
358, 104 NE 701; Ingraham y. Brown, 
231 Ill. 256, 88 NE 156. 


Vv. 


Iowa.—Dubuque v. Maloney, 9 Iowa’ 


450, 74 AmD 358. 
Mass.—Brookline v. 


Loring, 229 
Mass, 485, 118 NE 981, - ‘ 


=> 


Mich.—Detroit v. Detroit United R. 
Co., as Mich, 136, 1837 NW 645. 

N. Y.—Silver Beach Realty Corp. 

Geelan, 122 Misc. 644, 204 NYS 701 
laff 210 App. Div. 829 mem, 851 mem, 
206 NYS 961 mem]. 

Oh.—Fulton vy, Mehrenfeld, 8 Oh. 
St. 440. 

Or.—Huddleston v. Eugene, 34 Or. 
343, 55 P 868, 43 LRA 444; McQuaid 
vy. Portland, ete., R. Co., 18 Or. 237, 
22 -P 899. 


Tex.—Houston v. Bammel, 53 Tex. 


Civ. A. 336, 115 SW 661. 
Vt.—Burlington Light, ete., Co. v. 
Burlington, 93 Vt. 27, 106 A 513; 
Barre v. Barre, etc., Power, etc., Co., 
88 Vt. 304, 92 A 237. 
Wash.—Schwede .. Hemrick Bros. 
Brewing Co., 29 Wash. 21, 69 P 362. 
Wis.—Thorndike y. Milwaukee Au- 
ditorium Co., 143 Wis. 1, 126 NW 881; 
Gardiner vy. Tisdale, 2 Wis. 153, 60 
AmD 407. But see Kimball v. Keno- 
sha, 4 Wis. 321 (where the court in- 
timated that the municipality might 
have acquired a qualified fee under 
the statute). 
See Martin y. St. Joseph, 136 Mo. A. 
816, 117 SW 94 (holding that the in- 
terest of the city in the street is not 


of a private character and in no sense 


partakes of the nature of ownership 
as understood when applied to the 
rights of private persons). 

[a] Even where a municipality is 
authorized to take a fee simple by 
condemnation proceedings, yet where, 
in lieu of such proceedings, a volun- 
tary formal conveyance by a quit- 
claim deed is executed by the owner, 
granting and conveying the land to 
the city for a highway, such deed has 
been construed as granting an ease- 
ment only, and not a fee simple. Sil- 
ver Beach Realty Corp. v. Geelan, 122 
Misc. 644, 204 NYS 701 [aff 210 App. 
Div. 829 mem, 851 mem, 206 NYS 961 


mem]. 
{b] The laying out of streets 


across a harbor area as authorized 


by the legislature is not a surrender 
of title by the state to the munici- 
pality, in violation of a constitutional 
provision that the harbor area shall 
not be sold or granted by the state. 
Chlopeck Fish Co. v. Seattle, 64 Wash. 
pio, 117° P 232. 

96. U. S.—Banks v. Ogden, 2 Wall. 
ot, 17 L, ed. 818; Barney v. Keokuk, 

Cas. No. 1,032, 4 Dill. 593 [aff 94 
wb. ¥. 324, 24 L. ed. 224). 

Ala.—Smith v Birmingham Realty 
Co., 208 Ala. 114, 94 S 117; Cloverdale 
Homes v. Cloverdale, 182 ‘Ala. 419, 62 
S 712, 47 LRANS 607. 

Ark. —-Hoxie v. Gibson, 150 Ark. 432, 
234 SW 490; Dickinson Vv. Arkansas 
City Impr. Co., 77 Ark. 570, 92 SW 21, 
113 AmSR- 170; Packet Co. v. Sorrels, 
50 Ark. 466, 8 Sw 683; Taylor v. Arm- 
strong, 24 Ark. 102. 

Cal.—San Francisco-Oakland Ter- 
minal R. Co. v. Alameda County, 66 
Cal. A. 77, 225 P 304, 

Fla.—Smith v. Horn, 70 Fla. 484, 70 
S 485; Robbins v. White, 52 Fla. 6h, 
428 841: Garnett v. Jacksonville, etc., 
Be CO. $0 Fla. 889. 

Ga, —-Long v. Faulkner, 151 Ga, 837, 
108 SEH 370; Harrold v. Americus, 142 
Ga, 686, 83 SE 534; Hanbury vy. Wood- 
apie Lumber Co., 98 Ga. 54, 26 SE 

Til.— Chicago, etc., R. Co. v. Abens, 
S06 111. 69, <137 NE 443; Prall v. 
Burckhartt, 299 Ill. 19, 132 NE 280; 
McMahon v. Borland, 262 Tl. 358, 104 
ie 701; Sullivan v. Atchison, etc., 

Co., 251 Ill. 108, 95 NE 1081; Ingra- 
fas v. Brown, 231 Ill. 256, 83 NE 156; 
Davenport, etc., R., etc., Go. v. John- 
son, 188 Ill. 473, 59 NE 497; Vermont 
v. Miller, 161 Ill. 210, 43 NE 975; 
Thompsen v. McCormick, 136 Ill. 135, 
26 NE 3873; Gosselin v. ’Chicago, 103 


Jl, 623; Gebhardt v. Reeves, 75 Ill. 


301 (dictum). 
Ind.—Cox y. Louisville, etc., R. Co., 


[44 C. J.—58] 


owner,°® or in the original proprietor or dedicator or 
one claiming under him; the public acquires only 
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48 Ind. 178. 

Ky.—Henderson El. Co. v. Hender- 
son, 187 Ky. 453, 219 SW 809; West 
Covington y. Freking, 8 Bush 121; 
Ballard v. Louisville, 3 Ky. Op. 31. 

Mass.—Com. y. Morrison, 197 Mass. 
199, 88 NE 415, 125 AmSR 338, 14 
LRANS 194. 

Mich.—Graham v. Detroit, 174 
Mich. 538, 140 NW 949, 44 LRANS 
836; In re Albers, 113 Mich. 640, 71 
NW 1110. 

Minn.—St. Paul v. Bielenberg, 164 
Minn. 72, 204 NW 544; Kelty v. Min- 
neapolis, 157 Minn. 430, 196 NW 487; 
Pederson vy. Rushford, 146 Minn. 133, 
177 NW 943; Rich v. ‘Minneapolis, 37 
Minn. 423, 35 NW 2, 5 AmSR 861. 

Mo.— Griffin Vv. Chillicothe, 311 Mo. 
648, 279 SW 84, 42 ALR 1273; Hanni- 
bal Bridge Co, v. Schaubacher, 57 Mo. 
582; Piculjan v. Union Blectric Light, 
etc., Co., 208 Mo, A. 331, 234 SW 1006; 
Betz v. Kansas City Home Tel. Co., 
121 Mo. A. 473, 97 SW 207. 

N. H.—Manchester v. Hodge, 74 N. 
H. 468, 69 A. 527. 

N. J.—Sea Isle City Realty Co. v. 
Sea Isle City, 79: No J. L. 459, 75 A 
173; Friedman vy. Snare, etc., Co., 71 
N. J. L. 605, 61 A 401, 70 LRA 147; 
Bayonne v. North Arlington, 77 N. J. 
Eq. 166, 75 A 558, 140 AmMSR 547 [rev 
on other grounds 78 N. J. Hq. 283, 79 
A357). 

N. Y¥.—Appleton v. New York, 219 
ING 40) St SNE 3, UAT Re 629); 
Paige v. Schenectady R. Co., 178 N. Y. 
102, 70 NE 213; Olinger v. Watson, 
160 App. Div. 96, 145 NYS 173; New 
Rochelle v. New Rochelle Coal, etc., 
Co., 83 Misc. 194, 144 NYS 852 [aff 
173 App. Div. 952 mem, 158 NYS 1111 
mem (rev on other grounds 224 N. Y. 
696, 121 NE 270)]; Hyland v. Ossin- 
ing, 57 Misc. 212, 107 NYS 225 [aff 
127° App. Div:/ 291, “111 NYS (3094); 
Dunn vy. New York Tel. Co., 175 NYS 
115 [aff 107 Misc. 439, 176 NYS 519]. 

N. D.—Gram Constr. Co. v. Minne- 
apolis, etc., R. Co., 36 N. D. 164, 161 
NW 732: Donovan v. Allert, 11 N. D. 
289, 91 "NW 441, 95 AmSR 720, 58 
LRA 775. 

Or.—Sharkey Co. v. Portland, 58 Or. 
353, 106 P 331, 114 P 933; Huddleston 
v. Eugene, 34 Or. 348, 55 P 868, 43 
LRA 444. 

Pa.—Barnes vy. Philadelphia, etc., R. 
Co., 27 Pa. Super. 84; Baldwin v. 
Conway, 2 Pa. Dist. & Co. 159. 

R,. I.—Adams vy. White, 41 R. I. 157, 
103 ue 230. 

S. C.—Charleston Hees Milling Co. 
v. Bennett, 18 S. C. 254. 

Ss. D.—Dell Rapids Ou eves iia Co:.V. 
Dell Rapids, 11 S. D. 116, 75 NW 898, 
74 AmSR 783; Edmison v. Lowry, 3 
S. D. 77, 52 NW 5838, 44 AmSR 1774, 
17 LRA 275. 

Tex. Panhandle, .etc:, R. Co. v. 
Hurst, (Civ. A.) 251 SW 538; Roaring 
Springs Townsite Co. v. Paducah Tel. 
Co., (Civ. A.) 164 SW 50; Waples- 
Painter Co. v. Ross, (Civ. A.) 141 SW 
1027 [rev on other grounds 107 Tex. 
215, 176 SW 47]. 

Va.—Lynchburg v. Peters, 145 Va. 
1, 133 SE.674; Page v. Belvin, 88 Va. 
985, 14 SE 843: Hodges v. Seaboard, 
etc., Bi Co, 388 "Va. 653, 14 SE 380. 

Wash.—State  v. Cowlitz County 
Super. Ct., 141 Wash. 71, 250 P 466; 
Motoramp. Garage Co, v. Tacoma, 136 
Wash, 589, 241 P 16, 42 ALR 886; 
Simons v. Wilson, 61 Wash. 574, 112 
P 653; Gifford v. Horton, 54 Wash. 
595, 103 P 988; Schwede vy. Hemrick 
Bros. Brewing Co., 29 Wash, 21, 69 P 
362; Burmeister v. Howard, 1 Wash. 

307. 


Le 

W. Va.—Fox v. Hinton, 84 W, Va. 
239, 99 SE 478. 

Wis.—Thorndike v. Milwaukee Au- 
ditorium Co., 143 Wis. 1, 126 NW 881; 
Johnston v. Lonstorf, 128 Wis. a1 7), 107 
NW 459; Lius v. Seefeld, 126 Wis. 610, 
105 NW 917; Taylor vy. Chicago, etc., 
R. Co., 838 Wis, 636, 53 NW 853; Bur- 
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an easement,?® and the fee is held subject to such 


bach v. Schweinler, 56 Wis. 386, 14 
a 449; Mariner v. Schulte, 13- Wis. 

Eng.—St. Mary v. Jacobs, L. R. 7 
Q. B. 47; Goodtitle v. Alker, 1 Burr. 
133, 97 Reprint 231, 

Can.—O’Connor v. Nova Scotia Tel. 
Co., Ltd., 22 Can. 8S. C. 276 [allowing 
app 23 N. S. 509]. 

[a] A plat prepared by county 
commissioners covering land owned 
by the county, which did not comply 
with the statutory provisions, did not 
have the effect of a statutory dedica- 
tion and the fee did not pass to the 
municipality. Davenport, ete. R., 


etc., Co. v. Johnson, 188 Tu. 472, 59 
NE 497. 

[b] The municipality as an abut- 
ting owner may claim title. Brook- 


line v. Loring, 229 Mass. 485, 118 NE 
981; Lynchburg v. Peters, 145 Va. 1, 
133 SE $674. 

[ec] A city owning land beunded ' 
by a street and used as a cemetery 
holds as trustee for the public the 
legal title to one half of the abutting 
part of the street with the right to 
use the whole of it for any purposes 
for which a way to the cemetery 
could be used. Manchester y. Hodge, 
74 N. H. 468, 69 A 527, 

97. White's Bank v. Nichols, 64 
N. Y. 65; Jackson v. Hathaway, 15 
Johns. (N. Y.) 447, 8 AmD 263; Wil- 
on v. Burress, 113 8S. C. 474, 101 SE 

[a] The exclusive use of a part of 
a street as a garden is in derogation 
of the rights of the owners of the fee, 
and makes the one so using the street 
liable to such owners in the absence 
of the consent of such owners. Wil- 
re vy. Burress, 113 S. C. 474, 101 SH 

98. Ala.— Smith v. Birmingham 
Realty Co., 208 Ala. 114, 94 S 117. 

Ark.—Hoxie vy. Gibson, 150 Ark. 
432, 234 SW 490;' Taylor v. Arm- 
strong, 24 Ark. 102. 

Cal.—San Francisco-Oakland Ter- 
minal R. Co. v. Alameda County, 66 
Cal... A.i77,).225. P 304. 

Ga.—Harrold y. Americus, 142 Ga. 
686, 838 NE 534; Hanbury v. Wood- 
ward Lumber Co., 98 Ga. 54, 26 SE 
477; Smith v. Rome, 19 Ga. 89, 63 
AmD 298. 

Ill.—Chicago, ete., R. Co. v. Abens, 
306 Ill. 69,0187 NB.) 443% -Prally -v. 
Burckhartt, 299 Ill, 19, 132 NE 280; 
McMahon v. Borland, 262 Ill. 358, 104 
NE 701; Vermont yv. Miller, 161 Ill. 
210, 483 NE 975;.Gould vy. Howe, 131 
Ill. 490, 23 NE 602. 

Ind.—Cox vy. Louisville, ete., R. Co., 
48 Ind. 178; Vaughn v. 'Stuzaker, 16 
Ind. 338, 

Iowa.—Dubuque v. Maloney, 9 Iowa 
450, 74 AmD 358. 

Ky.—West Covington v. Freking, 8 
Bush 121. 

Mass.—Com. vy. Morrison, 197 Mass. 
199, 88 NE. 415, 125 AmSR 338, 14 
LRANS 194. 

Minn.—Pederson v. Rushford, 146 
Minn. 133, 177 NW 948; Rich v. Min- 
neapolis, 37 Minn. 428, 35 NW 2, 5 
AmSR 861. 

N. Y.—Ward v. Kropf, 207 N. Y. 
467, 101 NE 469; Paige v. Schenectady 
13D Co., 178 N. Y. 102, 70 NE 2138; Sil- 
ver Beach Realty Corp. v. Geelan, 122 
Misc, 644, 204 NYS 701 [aff 210 "App. 
Div. 829 mem, 851 mem, 206 NYS 961 
mem]. 

Or.—Huddleston v. Eugene, 34 Or. 
348, 55 P 868, 48 LRA 444; McQuaid 
Vv. Portland, ete., EiaGo;, 18 Or. 237, 


22 P 899 4 
Pa.—Barnes_ y. Philadelphia, etc., 
R. Co., 27 Pa. Super. 84; Baldwin v. 
Conway, 2 Pa. Dist. & Co. 159. 
Tex.—Houston v. Bammel, 53 Tex. 
Givi A, 1336) 1159S W. 661. 
Vt.—Burlington Light, etc., Co. v. 
Burlington, 93 Vit. 27, 106 A 513: 
Va.—Hodges v. Seaboard, etc., R. 
Co., 88 Va. 653, 14 SH 380. 
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easement®® and to a legitimate use by the municipal- 
On the other hand, where the street is estab- 
lished pursuant to some statutes, the fee is vested in 
As a result of the platting of a 
municipal site, the municipality may acquire a fee 
to the streets;? but it does not acquire the fee 


ity.t 


the municipality.? 


MUNICIPAL CORPORATIONS 


some statutes.° 


where the plat is merely a common-law plat;* and 


Wash.—Burmeister v. Howard, 1 
Shige i T. 207. 

Va.—Fox v. Hinton, 84 W. Va. 
239. ‘99 SE 478 

Wis. — Thorndike v. Milwaukee Au- 
ditorium Co., 148 Wis. 1, 126 NW 881; 
Taylor v. Chicago, etc., R. Co., 88 Wis. 
636, 53 NW 858; Kimball v. Kenosha, 
4 Wis. 321. 

Eng.—Goodatitle v. Alker, 
133, 97 Reprint 231. 

[a] Ancient highway.—The right 
of the public ina highway, even when 
so ancient that its origin is unknown, 
is ordinarily limited to an easement 
for the purposes of travel. Boston 
v. Richardson, 13 Allen (Mass.) 146. 

99. Ark.—Dickinson v. Arkansas 
City Impr. Co., 77 Ark, 570, 92 SW 21, 
113 AmSR 170. 

Fla.—Smith v. Horn, 70 Fla. 484, 70 
S 435; Robbins v. White, 52 Fla. 613, 
42 S 841. 

Ill,—Chicago, etc., R. Co. v. Abens, 
306 Ill. 69, 187 NE °443; Prall_ v. 
Burckhartt, 299 Ill. 19, 182 NE 280; 
Sullivan v. Atchison, etc., R. Co., 251 
Till. 108, 95 NE 1081; Ingraham _ v. 
Brown, 231 Ill. 256, ° 33: NE. L565 
Thomsen y. McCormick, 136 Ill. 135, 
26 NE 373. 

Ky.—Henderson El. Co. v. Hender- 
son, 187 Ky. 453, 219 SW 809; West 
Covington v. Freking, 8 Bush 121; 
Ballard v. Louisville, 3 Ky. Op. 31. 

Minn.—Kelty. v. Minneapolis, 157 
Minn. 430, 196 NW 487; Rich v. Min- 
neapolis, 37 Minn. 423, 35 NW 2,5 Am 
SR 861. 

Mo.—Griffin v. Chillicothe, 311 Mo. 
648, 279 SW 84, 42 ALR 1273; Picul- 
jan v. Union Electric Light, etc., Coz 
208 Mo, A, 331, 234 SW 1006. 

N. J.—Sea Isle City Realty Co. v. 
Sea Isle City, 79 N. J. L. 459, 75 A173; 
Friedman v. Snare, etc., Co,, 71 N. J. 
L. 605, 61 A 401, 108 AmSR 764, 70 
LRA 147, 2 Annas 497; Bayonne Vv. 
North Arlington, 77 N. J. Eq. 166, 75 
A 558, 140 AmSR 547 [rev on other 
grounds 78 N. J. Eq. 283, 79 A 357]. 

N. Y.—Appleton vy. New York, 219 
N. Y. 150, 114 NE 73, 7 ALR 629; New 
Rochelle v. New Rochelle Coal, etc., 
Co., 83 Misc, 194, 144 NYS 852 [aff 
173 App. Div. 952 mem, 158 NYS 1111 
mem (rey on other grounds 224 N. Y. 
696, 121 NE 270)]; Hyland vy. Ossin- 
ing, 57 Misc. 212, 107. NYS 225 [aff 
127 App. Div. 291, 111 NYS 309]. 

N. D.—Donovan v. Allert, 11 N. D. 
289, 91 NW 441, 95 AmSR 720, 58 
LRA 775. 

Pa.—Barnes v. Philadelphia, etc., R. 
Co., 27 Pa. Super. 84; Baldwin y. Con- 
way, 2 Pa. Dist. & Co. 159. 

R. I.—Adams v. White, 41 R. I. 157, 
108 A 230. 

S. C.—Wilson vy. Burress, 113 S. C. 
474, 101 SE 820; Charleston Rice Mill- 
ing Co. v. Bennett, 18 S. C. 254. 

S$. D.—Edmison y. Lowry, 3 S. D. 
Lg NW 583, 44 AmSR 774, 17 LRA 
‘27 


Leipurr 


Tex.—Waples-Painter Co, vy. Ross, 
(Civ. A.) 141 SW 1027 [rev on other 
grounds 107 Tex. 215, 176 SW 47]. 

Va.—Lynchburg v. Peters, 145 Va. 
1, 133 SE 674. 

Wash.—Motoramp Garage Co. v. 
Tacoma, 136 Wash, 589, 241 P 16, 42 
ALR 886. 

Wis.—Johnston v. Lonstorf, 128 
Wis. 17, 107 NW 459; Lins y. Seefeld, 
126 Wis. 610, 105 NW 917%; Burbach 


Vv. Schweinler, 56 Wis. 386, 14 NW 
en Mariner v. Schulte, 13. Wis. 
692. 


Eng.—St. Mary v. Jacobs, L. R. 7 
Q. B. 47; Goodtitle y. Alker, 1 Burr. 
133, 97 Reprint 231: 


1. Page v. Belvin, 88 Va. 985, 14 
SE 843. 


Use of street by municipality see 
infra § 3702. 

2. Colo.—Denver,,etc., R. Co.” v. 
Domke, 11: Colo. 247, 17: P 777; Den- 
ver v. Clements, 3 Colo. 472. 

Ill.—Peo.: v. Chicago, 321 Ill. 466, 
152 NE 141; Prall v. Burckhartt, 299 
Tl. 19, 132 NE 280; Shirk v. Chicago, 
195 Tl. 298, 63 NE’ 193; Matthiessen, 
ete., Zine Co. v. LaSalle, 117 Ill. 411, 
2 NE 406, 8 NE 81; Gosselin v. Chi- 
cago, 103 Tl. 623; Gebhardt v. Reeves, 
75 111, 301; St. John v. Quitzow, 72 Il. 
334; Llinois, etc.,, Canal y. Haven, 11 
Ill. 554. 

Iowa.—Ackley v. Central States 
Electric Co., 214 NW 879; Hubbell v. 
Des Moines, 173 Iowa 55, i54 NW 337; 
Walker v. Des Moines, 161 Iowa 215, 


.142 NW 51; Lake City v. Fulkerson, 


122 Iowa 569, 98 NW 376; Emerson vy. 
Babcock, 66 Iowa- 257, 23 NW 656, 55 
AmR 973: Des Moines v. Hall, 24 
Iowa 234; ‘Milburn v. Cedar Rapids, 12 
Iowa 246. 

Mo,.—Laddonia v. Day, 265 Mo. 383, 
i78 SW 741; Hatton v. St. Louis, 264 
Mo. 634, 175 SW _ 888. 

Nebr.—Van Valkenberg v, Ruther- 
ford, 92 Nebr. 803, 139 NW 652; Lind- 
say v. Omaha, 30 Nebr. 512, 46 NW 
627, 27 AmSR 415; Weeping ‘Water y. 
Reed, 21 Nebr. "261, 31 J NW, %97; 
Omaha, etc.;: Ri» Co: v. Rogers, 16 
Nebr, 117, 19 NW 603. 

N. —Mott v. Eno, 181 N. Y. 346, 
74 NE 229; Kane v. New York El, R. 
Co., 125 N. Y. 164, 26 NE 278, 11 LRA 
640; Peo. v. Kerr, 27 N. Y. 188, 25 
HowPr 258 [aff 37 Barb. 357 (aff 20 
HowPr 144)]. 

Oh.—Hamilton, ete., Tract. Co. v. 
Parish, 67 Oh. St. 181, 65 NE 1011, 60 
LRA 531; Callen v..Columbus Edison 


Electric Light Co., 66 Oh. St. 166, 64. 


NE 141,)58 LRA : 782° 
Mehrenfeld, 8 Oh. St. 400; Sorg v. Oak 
Harbor, 20 Oh. A. 313, 151 NE 800; 
Morison v. Cleveland, 17 Oh. Cir. Ct. 
N. S. 427; McLean y. Cincinnati, 7 
OhNPNS 505: Reese v. Cleveland, 5 
OhNPNS 193. 
te ceererey v. Campbell, 16 S. 
a2 OB. 


Ss. 
D.: 231, 92 NW 24 
B. G.—Cotton v. Dip So hay nae 
C. 497. See Atty.-Gen. Saanich 
29 B. C. 268, 56 DomLR 482, 
[1921] 1 WestWkly 471 (title may be 


Fulton v. 


Corp., 


in the crown by virtue of the stat-- 


ute). 

Ont.—Roche vy. Ryan, 22 Ont. 107; 
Ottawa v. Grand Trunk R. Co., 19 Ont 
WN 170 [app dism 50 Ont, L..239, 64 
DomLR 337]. 

See McKay v. Hnid, 26 Okl. 275, 
109 P 520, 30 LRANS 1021 (where it 
does not appear how the street was 
established); Perry v. Ball, 52 Tex. 
Civ. A. 134, 113. SW 588. 

[a] The county in which the mu- 
nicipal corporation was located ac- 
quired the fee under some statutes. 
Gadarl v. Humboldt, 87 Kan, 41, 123 
P 764; Atchison, ete., R. Co. v. Patch, 
28 Kan. 470; Thomas v. Hunt, 134 Mo, 
392, 35 SW 581, 32 LRA 857; Reid v. 
Edina Bd. of Education, 78 Mo, 295. 
See Wallace v.. Cable, 87 Kan. 835, 
127 P 5, 42 LRANS 587. 

Eminent domain proceedings see 
Eminent Domain § 583. 

Title acquired under statutory dedi- 
cation see Dedication § 130. 

3. Smith v. McDowell, 148 Ill. 51, 
35 NE 141, 22 LRA 393; "Brooklyn v. 
Smith, 104 Tll, 429, 44 AmR 90; Mc- 
Kinney Vv. Rowland, 197 lowa 180, 197 
NW 88; Blennerhassett v. Forest City, 
117 Iowa 680, 91 NW 1044; Pettingill 
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a like rule applies to plats made in  diodowdasite with 


Grants to a municipality by indi- 


vidual owners® or by the state’ or other sovereign®- 
have been recognized or upheld as a grant of the 
fee; but a grant from the state does not necessarily 
convey a fee to the municipality.® 


Even where the 


v. Devin, 35 Iowa 344; Columbus v. 
Philbrick, 5 OhNPNS 449; Guthrie v. 
Nix, 5° OK1:'555,° 49° Po 917>..Guthrie ow: 
Beamer, 38 Okl. 652, 41 P 647. 

[a] Under a plat approved by the 
secretary of the interior pursuant to 
Act Congr. May 14, 1890 (26 St. at L. 
109) § 1, applicable to lands in the 
territory of Oklahoma, the view has 
been taken that the fee of the streets 
is in the municipality. Guthrie v. 
Nix, 5 Okl. 555,.49 -P 917; Guthrie vy. 
Beamer, 3 Okl. 652, 41 P 647 

4 Ingraham y. Brown, 231 Ill. 256, 
83 NE 156. 

[a] Where a town site was estab- 
lished by the United States govern- 
ment, it was held that the municipal- 


ity did not own the fee. Dubuque 
x. omnatoney, 9 Iowa 450, 74 AmD 
06. 

5. McQuaid v. Portland, etc., R. 


Co:, 18 Or, 237, 22 P» 899. 

6 Watson v. New York, 67 App. 
Div. 573, 73 NYS 1027 [aff.175-N. -Y. 
475, 67 NE 1091]; Wagner v. Bristol 
Belt Line R. Co., 108 Va. 594, 62 SEH 
391, 25 LRANS 1278. 

7. Ryerson v. Chicago, 247 Ill. 185, 
93 NE 162; Matthiessen, etc., Zine Co. 
v. LaSalle, 117 Ill. 411, 2 NE 406, 8 
NE 81; De Witt v. Elmira Transfer 
R. Co., 134 N.. ¥. 495, 32. NE 42; 
Cleveland Terminal, ete., R. Co. v. 
State, 85 Oh. St. 251, 97 NE 967, 39 
LRANS 1219. 

[a] Effect of use for railroad pur- 
poses.—Where land was granted to a 
city by the state, on a valuable con- 
sideration, for streets and other pur- 
poses, the title, in the absence of ex- 
press stipulation, did not revest in 
the state because the land was used 
for street and railroad purposes. 
Cleveland Terminal, etc., R. Co. v. 
State, 85 Oh. St. 251, 97 NE 967, 39 
LRANS 1219. 

[b] Bed of abandoned canal.— 
Title to the bed of the abandoned 
Chemung Canal in the city of Elmira, 
on which a street was established, 
was conferred on the municipality by - 
statute. De Witt v. Elmira Transfer 
R. Co., 184 Ny ;¥ 495; 32), Nc ao: 

[c] A plat made by state canal 
commissioners covering certain lands 
in the present city of Chicago, title 
to which was then in the state, had 
an effect similar to that of a statu- 
tory dedication, in conveying the fee 
to the municipality. Sheldon v. Chi- 
cago, 247 Ill. 267, 93 NE 166; Ryerson 
v. Chicago, 247 ‘I. 185, 93’ NE 162; 
Tacoma Safety Deposit Co vy... Chi- 
cago, 247 Ill. 192, 93 NE 158, 31 
LRANS 868, 20 AnnCas 564; Peo. v. 
Chicago, ete., R.. Coy 239 Ti. 42, 87 
NE 946; Chicago v. Rumsey, 87 Ill. 
348. See Moses v. Pittsburgh, etce., 
R. Co., 21 Ill. 516 “(fee of certain 
streets in city of Chicago is in mu- 
nicipality). 

8. Dunham y. Williams, 37. N. Y. 
251, 4 Transer. A. 209. 

[a] virtue of the Dongan 
Charter title to certain roads now in 
the city of New York, which orig- 
inally had been acquired by the Brit- 
ish crown from the Dutch govern- 
ment, passed to municipalities now 
included in the greater city. Dunham 

Williams, 37 N. Y. 251, 4 Transcr. 
pt 209; Pooler v. Sammet, 130 App. 
Div. 650, 115 NYS 578; Mott v. Clay- 
ton, 9 App. Div. 181, 41 NYS 87. See 
Kane v. New York El. R. Co., 125) 
Neiys 164, 26 NE 278, 11 LRA 640 
[aff 15 Daly 294, 6 NYS 526] (ap- 
parently recognizing rule).. 

9. State v. Peres etc., R, Co., 
53 Oh, St. 189, 41 NE 205. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


v. Sammet, 


ny: 


¢ : / 


fee vests in the municipality, the publie acquires 


only an easement.1° 


Title to, or ownership of, easement. 
view has been taken that the title to the easement 
may vest in the state or in the municipality," it 
has been stated that the municipality does not even 


own the easement.1? 
Civil or Dutch law. 


is in the government.'4 
Presumptions. In the absence of 


trary, presumptions that an abutting owner hag 
title to the fee of the street,1® that such title ex- 
tends to the middle of the street,1® and that the 
public has only an easement,” are commonly in- 
dulged; and under the express terms of some stat- 
The circumstances 
may be such as to give rise to a presumption that 
the abutting owner has the fee to the entire street.19 


utes like presumptions arise.1§ 


10. Thomas v. Hunt, 134 Mo. 392, 
35 SW 581, 32 LRA 857, 

11. Indianapolis v. Indianapolis 
Water Co., 185 Ind. 277, 113 NE 369. 
12. Dubuque v. Maloney, 9 Iowa 
450, 74 AmD 358; Burlington Light, 
te v. Burlington, 93 Vt. 27, 106 


13. Highways generally see High- 
ways § 257. 

14. Dunham yv. Williams, 37 N. Y. 
251, 4 Transcr. A. 209. 

[a] “Streets are not the property 
of any one, they belong to the whole 
community.—They are not the prop- 
erty of the corporation, for if they 
were the corporation could exclude 
the world from the use of them—on 
the contrary the use of them belongs 
to the whole world.” Daublin v. New 
Orleans, 1 Mart. (La.) 184, 187. 

[b] Dutch law.—(1) Where the 
Dutch law was in force, title to the 
fee of a public road was in the gov- 
ernment. Dunham vy. Williams, 37 
N. Y. 251, 4 Transcr. A. 209; Pooler v. 
Sammet, 130 App. Div. 650, 115 NYS 
578; Mott v. Clayton, 9 App. Div. 181, 
41 NYS 87. But see, as to the opera- 
tion of the Dutch law in the territory 
of New Netherlands, Appleton v. New 
York, 219 N. Y. 150, 114 NE 73, 7 ALR 
629; Hine v. New York Hl. R. Co., 54 
Hun 425, 7 NYS 464; Mortimer v. 
New York El. R. Co., 57 N. Y. Super. 
244, 6 NYS 898; Kernochan v. New 
York El. R. Co.,, 8 NYS 648 [aff 13 
NYS 624 [aff 128 N. Y. 559, 29 NE 65]. 
(2) In New York this title passed to 
the British crown upon capitulation 
by the Dutch. Dunham y. Williams, 
37 N. Y. 251, 4 Transer. A. 209; Pooler 
130-App. Div. 650, 115 
NYS 578; Mott v. Clayton, 9 App. Div. 
181, 41 NYS 87. (38) But the execu- 
tory right of the Dutch government 
to be reinvested with the fee to 
streets, when any land granted by it 
should be established as a street, did 
not pass to the British crown, and 
where land was not devoted to street 
uses before capitulation by the Dutch, 
the British crown and those claiming 
under it could not claim a fee by vir- 
tue of the above rule of the Dutch 
law. Appleton v. New York, 219 N. 
150, 114 NE 73, 7 ALR 629. (4) 
Where the court, on the evidence, finds 
that a street was not a public high- 
way, prior to 1664, at the time of the 
capitulation by the Dutch to the Eng- 
lish, it is a finding that the Dutch 
law, which placed the title of the 
street in the public and not in the 
abutting owner, does not apply to 
Such street. Paige v. Schenectady R. 
Co., 178 N. Y. 102, 70 NE 213 [mod 
84 App. Div. 91, 82 NYS 192]. 

15. Ark.—Taylor v. Armstrong, 24 
Ark, 102. 

Fla.—Seaboard Air Line R. Co. v. 
Southern Inv. Co., 58 Fla. 832, 44 8 
351, 13 AnnCas 18; Rawls v. Talla- 
hassee Hotel Co., 43 Fla. 288, 31 S 
237: Lovett v. State, 30 Fla, 142, 11 
S 550, 17 LRA 705; Florida Southern 


: Under the civil law,'* it has 
been stated, the title to the fee of a publice road 
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While the 
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These presumptions may be rebutted,?° and this is 
sometimes made the rule by statute.?! 
sumptions do not arise in respect of the owner of 
certain property where there is no evidence that 
such property extends to, or is bounded by, the street 
in question,?? and there has been a refusal to. in- 
dulge the presumption that the abutting owner owns 
the fee where no relief is sought because of owner- 
ship of the fee.?3 


These pre- 


In some jurisdictions in which 


by virtue of statute the municipality commonly ac- 


proof to the con- 


ance.?® 


R. Co. v. Brown, 23 Fla, 104, 1 8.512; 
Garnett v. Jacksonville, etc., R. Co., 
20 Fla. 889. 

Ga.—Long v. Faulkner, 151 Ga. 837, 
108 SE 370; Marietta Chair Co, v. 
Henderson, 121 Ga. 399, 49 SE 312, 
104 AmSR 156, 2 AnnCas 83. 

Ind.—Terre Haute, etc., R. Co. v. 
Rodel, 89 Ind. 128, 46 AmR 164. 

Mass.—Bliss v. Ball, 99 Mass. 597; 


Rice v. Worcester County, 11 Gray 
283 note. 
Minn.—Rich v. Minneapolis, 37 


Minn. 423, 35 NW 2, 5 AmSR 861. 

N. Y.—Ward v. Kropf. 207 No. 
467, 101 NE 469; Paige v. Schenectady 
R. Co., 178-N. Y. 102, 70 NE. 213; 
Olinger v. Watson, 160 App. Div. 96, 
145 NYS 173; Mott v. New York, 2 
Hilt. 8358; New Rochelle v. New Ro- 
chelle Coal, ete., Co., 83 Misc. 194, 144 
NYS 852 [aff 173 App. Div. 952 mem, 
158 NYS 1111 mem (rev on other 
grounds 224 N. Y. 696, 121 NE 270)]; 
Willoughby v. Jenks, 20 Wend. 96. 

R. I.—Adams y. White, 41 R. I. 157, 
103 A 230. | 

Can.—O’Connor v. Nova Scotia Tel. 
Co., Ltd., 22 Can. S. C. 276 [allowing 
app 23 N.S. 509]. 

[a] In the absence of any showing 
as to the origin of the street it must 
be presumed that the abutting owner 
and those claiming under him have 
the fee in the street. Rice v. Wor- 
cestér County, 11 Gray (Mass.) 2838 
note. 

[b] Particular municipalities. — 
The rule applies to streets in the city 
of New York. Mott v. New York, 2 
Hilt. (N. Y.) 358. But see Bartow v. 
Draper, 12: N. “Y.:Super. 130;. 141 
(where the court said: “I consider 
that in relation to the ancient public 
streets of the city of New York, it is 
either matter of fact, or matter of 
legal presumption, that the fee is in 
the corporation”). 

16. Rawls v. Tallahassee Hotel 
Co:, 43 Fla, 288, 31 S 237; Lovett. v. 
State, 30 Fla. 142, 11 S 550, 17 LRA 
705; Florida Southern R. Co. v. 
Brown, 23 Fla. 104, 1 S 512; Garnett 
v. Jacksonville, ete, R. Co., 20 Fla. 
889; Long v. Faulkner, 151 Ga, 837, 
108 SE 370; Bliss v. Ball, 99 Mass. 
597; O’Conror v. Nova Scotia Tel Co., 
Ltd., 22 Can. S. C. 276 [allowing app 
123 N. 8, 509]. 

17. New Rochelle v. New Rochelle 
Coal, ete,, Co., 88 Misc, 194, 144 NYS 
852 [aff 173 App. Div. 952 mem, 158 
NYS 1111 mem (rev on other grounds 
224 Ne Y.5696,;121 NBE,.270) 1]. 

18. Porter v. Los Angeles, 182 Cal. 
515, 189 P 105; Butler v. Zeiss, 63 Cal. 
A, 73, 218 P 54; Dell Rapids Mercan- 
tile Co. v. Dell Rapids, 11 S. D. 116, 
75 NW 898, 74 AmSR 783; Edmison 
v. Lowry, 3 S. D. 77, 52 NW 583, 44 
AmSR 774, 17 LRA 275. 

19. Taylor vy. Armstrong, 24 Ark. 
102; Healey y. Babbitt, 14 R. I. 5338; 
Sart xv. Horton, 54 Wash. 595, 103 
PoIss, 

Dilustration.—W here the street 


quires or has acquired a fee, it is presumed that 
the fee is in the municipality.?4 

Effect of transfer of abutting land. Usually a 
transfer of land bordering on a street vests in 
the transferee the fee of the street to the middle 
thereof where such fee is vested in the transferor 
at the time of the transfer,*> except in so far as 
title thereto is reserved by the terms of convey- 
The owner of land conveyed by metes and 


bordered a_ navigable body of water. 
Gifford v. Horton, 54 Wash. 595, 103 
P 988. 

_20. Dunham y. Williams, 37 N. Y. 
251, 4 Transcr. A. 209; Healey v. Bab- 
bitt, 14 R. I, 533, ; 

[a] Extent of fee or title.—The 
presumption that the abutting own- 
er’s title extends to the middle of the 
street may be rebutted by showing 
that the original proprietors did not 
dedicate land for a street between 
their properties in equal proportion. 
Healey v. Babbitt, 14 R. I. 533. 

21. Porter v. Los Angeles, 182 Cal. 
015, 189 P 105; Edmison y. Lowry, 3 
S. D, 77, 52 NW 583, 44 AmSR 774, 17 
LRA 275. 

22. Lovett v. State, 30 Fla. 142, 18 
S 550, 17 LRA 705. 

23. Bondurant v. North Carolina 
ete: “R. \Go.,. 138 Ky. Op. 469; 

[a No presumption of ownership. 
— “There is no question raised as to 
the right of property in the street ex- 
cept such as is common to every 
citizen of the town, and with an ad- 
mission that authority had been given 
the city council to grant the right of 
way, the presumption will not be in- 
dulged that the owners of the build- 
ing bordering on the street are the 
owners of the fee over which the 
street passes, or that they own to the 
center or middle of the highway, and 
certainly no presumption ought to be 
indulged when the appellants are not 
seeking indemnity for that reason or 
asking the chancellor to interfere on 
any such ground.” Bondurant v. 
North Carolina, ete, R. Co., 13 Ky. 
Op. 469. 

24. Sherwin v. Aurora, 257 Ill. 458, 
100 NE 938, 48 LRANS 1116; Spring- 
field v. Postal Tel. Cable Co., 253 IN. 
346, 97 NE 672 [aff 164 Dll. A. 276]; 
Chester vy. Wabash, etc., R. Co., 182 
Ill. 382, 55 NE 524; Rockford, etc., R. 
Cow verkeyt, 229 Lik A. 32s 

25. See Boundaries §§ 983-103; 
Dedication § 138. 
ane of title or fee see infra § 

26. U.S.—Harris v. Elliott, 10 Pet, 
20,9 Le sed. 333. 

N. Y.—New York v. Law, 125 N. Y. 
380, 26 NE 471; New York v. New 
York Cent., etc,, R. Co., 69 Hun 324, 
23 NYS 562 [aff 147 N. Y, 710, 42 NE 
724]; Hoag v. Pierce, 65 Hun 424, 20 
NYS 224. 

Oh.—Cincinnati v. Newell, 7 Oh. St. 


37, 

Tenn.—Iron Mountain R. Co. v. 
Bingham, 87 Tenn, 522, 11 SW 705, 
4 LRA 622. 


Tex.—Roaring Springs Townsite 
Co. v.-Paducah Tel. Co., (Civ. A.) 164 
Sw 50. 

[a] Fee not reserved.—(1) A deed 
conveying land in a town, but “re- 
serving streets and alleys, according 
to recorded plat of the town,” passes 
the fee in such streets when such fee 
was at the time held by the grantor 
subject to the easement of the public 


916 [44 .3.] 


bounds, without reference to any street, acquires 
no title to the soil in any adjoining street subse- 


quently dedicated by his gr antor.27 


[§ 3667] b. Extent and Nature of Title or Fee. 
Ordinarily, where title is in the abutting owner, it 
extends to the middle of the street,?* but the title 
to the whole street is sometimes in the abutting 
owner on one side,?® and where the abutting owner 
who has title to a street has land on both sides 
of a particular part of the street, his title extends 
It has been stated that 
the public right to the use of a street goes to the 


to the whole of such part.*° 


.therein. Gould v. Howe, 131 Ill. 490, 
23 NE 602. (2) Where there is in a 
deed an exception or reservation of 
a street for the use of the public, this 
is not a reservation to the grantor, 
and the fee of the grantor passes to 
the grantee, subject to this right of 
way. Cincinnati v. Newell, 7 Oh. St. 
37. (3) Where one conveys an undi- 
vided part of a parcel of land which 
included within it land which the 
grantor sought to have partitioned, 
but such land was reserved in the 
deed for the purpose of keeping open 
certain streets to low-water mark, the 
grantor had divested himself of the 
fee and retained only an easement, so 
that he was not entitled to maintain 
partition proceedings. Stetson v. 
French, 16 Me. 204. 

Rebutting presumption that con- 
veyance transfers land to middle of 
street see Boundaries § 87; Deeds § 
Byles 

27. Knott v. Jefferson St. 
Co., 9 Or. 530. 

238. U.S.—Banks v. Ogden, 2 Wall. 
57, 17 L. ed. 818. 

‘Ala.—Cloverdale Homes v. Clover- 
dale, 182 Ala. 419, 62 S 712, 47 LRANS 
607. 

Ark.—Packet Co. v. Sorrels, 50 Ark. 
466, 8 SW 683, 

Fla.—Smith v. Horn, 70 Fla. 484, 
70 S 435; Garnett v. Jacksonville, etc., 
R. 'Co., 20. Fla. 889, 

151 Ga, 837 


108 SE 370; Harrold y. Americus, 143 
Ga. 686, 83 SE 534. 

Tll.—Wolbach v. Rubens, 307 II. 
186, 188 NE 521; Chicago, etc., pS Ge 
Vv. Abens, 306 Ill. 69, 137 NE 443; Sul- 
livan v. ‘Atchison, etc., Re Col, Panaaie 
108, 95 NE 1081. 

Ky.—Blalock v. Atwood, 154 Ky. 
394, 157 SW 694, 46 LRANS 3; West 
Covington v. Freking, 8 Bush 121; 
Ballard v. Louisville, 3 Ky. Op. 31. 

Minn.—St. Paul y. Bielenberg, 164 
Minn, 72, 204 NW 544; Kelty v. Min- 
neapolis, 157 Minn. 430, 196 NW 487; 
Pederson v. Rushford, 146 Minn, 133, 
177 NW 943: West v. White Bear, 107 
Minn. 237, 119 NW 1064. 

Mo. —Griffin v. Chillicothe, 311 “Mo. 
648, 279 SW 84, 42 ALR 1273; Thomas 
v. Hunt, 134 Mo. 892, 35 Sw 581, 32 
LRA 857: Piculjan y. Union Blectric 
Light, ete., Co., 208 Mo. A. 331, 234 
SW 1006; Betz ‘vy. Kansas City Home 
Tel, Co., 121 Mo. A. 473, 97 SW 207. 

N. H.—Manchester v. Hodge, 74 N. 
H. 468, 69 A 527, 

N, J.—Sea Isle City Realty Co. v. 
Sea, [sle, Clty, 79° Nooo tat 4595 Tea 
173; Friedman v. Snare, etc., Co., TL 
N. J. L. 605, 61 A 401, 108 AmSR 764, 
70 LRA 147, 2 AnnCas 497. 

N. Y.—Paige v. Schenectady R. Co., 
178 N. Y. 102, 70 NE 213; Wallace v. 
Fee, 50 N. Y. 694; Hyland v. Ossining, 
57 Mise. 212, 107 NYS 225 [aff 127 
App. Div. 291, 111 NYS 309]; Dunn v. 
New York Tel. Co., 175 NYS 115 [aff 
107 Misc. 439, 176 NYS 519]; Wil- 
loughby v. Jenks, 20 Wend. 96. 

N. D.—Gram Constr. Co. v. Min- 
neapolis, etc., R. Co., 36 N. D. 164, 
161 NW 732; Donovan vy. Allert, 11 
N. D. 289, 91 NW 441, 95 AmSR 720, 
58 LRA 775. 

Or.—Sharkey Co. v. Portland, 58 
Or; 358, 106 P 331, 11 4°Pyo8e: 

Pa.—Scranton vy. People’s Coal Co., 


Ferry 


MUNICIPAL CORPORATIONS 


[§§ 3666-3667 


full width of the street and extends indefinitely 
upward and downward.*+ 


The fee acquired by the 


municipality has been characterized as a qualified, 


higher nature.** 


256 Pa. 332,,100 A 818; 
Conway, 2 Pa. Dist. & Co. 

S.-D.—Dell Rapids Mercantile Co. 
v. Dell Rapids, 11 S. D, 116, 75 NW 
898, 74 AmSR 783; Edmison v. Lowry, 
31S. -D, 17, 52 NW 583, 44 AmSR 174, 
17 LRA 275. 


Baldwin v. 
59. 


Tenn.—Acker v. Knoxville, 117 
Tenn. 224, 96 SW 973. 
Tex.—Panhandle, etc, R. Co. Vv. 


Hurst, (Civ. A.) 215 SW 538: Roaring 
Springs Townsite Co. v. Paducah Tel. 
Co., (Civ. A.) 164 SW 50; Waples- 
Painter Co. v. Ross, (Civ. A‘) 141 Sw 
1027 [rev on other grounds 107 Tex. 
215, 176 SW 47]. 
Va.—Lynchburg v. Peters, 145 Va. 
1, 183 SE 674; Hodges v. Seaboard, 
etc., RCO. 88 Va, 653, 14 SE 380. 
Wash.—State v. Cowlitz County 
Super. Ct., 141 Wash. 71, 250 P 466; 
Gifford v. Horton, 54 Wash. 595, 103 P 
reo, at V. Howard, 1 Wash. 


Wis.—Johnston vy. Lonstorf, 128 
Wis. 17, 107 NW 459; Lins-v. Seefeld, 
126 Wis. 610, 105 NW 917; Mariner v. 
Schulte, 13 Wis. 692. 

Can.—O’Connor y. Nova Scotia Tel. 
Co., Ltd., 22 Can. S. C, 276 .[allowing 
app 23 N.S. 509]. 

Conveyance transferring title to 
puree of street see Boundaries §§ 

—105. 

Presumptions see supra § 3666. 

29. Taylor v. Armstrong, 24 Ark. 
102; Rowe v. James, 71 Wash. 267, 
128 P 539; Gifford v. Horton, 54 Wash. 
595,103" P 988. 

Conveyance of land bounded by 
street, where title to middle of street 
not conveyed see Boundaries §§ 83— 
105 passim. 

30. Hannibal Bridge Co.’v. Schau- 
bacher, 57 Mo. 582. 

31. New Orleans y. Kaufman, 138 
La. 897, 70 S 874. 

32. Goerke v. Manitou, 25 Colo. A. 
482, 139 P 1049; Prall v. Bureckhartt, 
299 Ill. 19, 182 NE 280; Callen v. 
Columbus Edison Electric Light Co., 
66 Oh. St. 166, 64 NE 141, 58 LRA 
782; Sorg v. Oak Harbor, 20 Oh. A. 
3138, 151 NE 800; Mount Union Col- 
lege v. Mistelski, 22 OhNPNS 504. 

Dedication, nature of fee acquired 
see Dedication § 130. 

Eminent domain, nature of fee ac- 
quired see Eminent Domain § 583. 

33. Lake City v. Fulkerson, 122 
Iowa 569, 98 NW 376. 

Title on vacation see infra § 3668. 

34. Hatton v. St. Louis, 264 Mo. 
634, 175 SW 888; Snoddy v. Bolen, 
122 Mo. 479, 24 SW 142, 25 SW 932, 
24 LRA 507; Walker v. Sedalia, 74 
Mo. A. 70. 

35. Cal.—Berton v, All Persons, 
ete. 176 sCal.. 610," LO, eP tbls San 
Francisco-Oakland Terminal R. Co. v. 
Alameda County, 66 Cal. A. 77, 225 
P 304; Keller v. Oakland, 54 Cal, A. 
169, 201 P 618. 

Colo.—Denver Circle R. Co.  v. 
Nestor, 10 Colo. 408, 15 P 714; Denver 
v. Clements, 3 Colo. 472. 

Fla.—State v. Jacksonville St. R. 
Co.;, 29 Fla; 590, 10-58 1590, 

Ill.—Hoerrmann v. Wabash Rua; 
309 Ill. 524, 141. NE 289; Wolbach v. 
Rubens, 307 Ill. 186, 188 NE 521; Peo. 
v. Elgin, etc., R. Co., 298 Ill. 574, 132 
NE 204; Chicago R. Co. v. Chicago, 
292 Til. 190, 126 NE’ 585; Wiehe v. 


base, or determinable fee,** but in some jurisdic- 
tions the fee acquired by the municipality is of a 


In some jurisdictions, even where 


‘the fee is in the municipality, every beneficial use 
except that for street purposes remains in the origi- 
nal dedicator or proprietor or his grantee.** 

Title in trust or for benefit of public. 
to the street, whether a fee or an easement, is held 
in trust for, or for the benefit of, the public,®® and 


The title 


Pein, 281 Ill. 130, 117 NE 849; Heppes 
Co. v. Chicago, 260 Ill. 506, "103 NE 
455; tlealy v. Deering 231 Til. 423, 
83 NE 226, 121 AmSR_ 331; Shirk vy. 
Chicago, 195 ll. 298, 63 NE 193; 
Smith vy. McDowell, 148 1. 51, 35 NE 
141, 22 LRA 393; Matthiessen, etc., 
Zine ‘Comin. LaSalle, D7) 4 ee 
NE 406, 8 NE 81; Brooklyn v. Smith, 
104 Ill. 429, 44 AmR 90; Chicago, ete., 
Re (Copy, Dunbar, 100 Il. 110; Geb- 
hardt v. Reeves, 75 Ill. 301; Chicago 
v. Wright, 69 Tl. 318; Illinois, etc., 
Canal v. Haven, 11 Ill. 554; ‘Lock- 
woe ete., Co, v. Chicago, 214 Tl. A. 


Iowa.—McKinney v. Rowland, 197 
Iowa 180, 197 NW 88; Lerch-v. Short, 
192 Iowa 576, 185 NW. 129; Wegner 
v. Kelley, 157 NW 206; Callahan v. 
Nevada, 170 Iowa 719, 152 NW 188, 
LRA1916B 927; Walker v. Des Moines, 
161 Iowa 215, 142 NW 51; Council 
Bluffs v. Kansas City, etc., R. Co. 45 
Iowa 338, 24 AmR 1773; Clinton v. 
Cedar Rapids, ete, R. Co., 24 Iowa 
455; Dubuque vy. Maloney, 9’ Iowa 450, 
74 AmD 358. 

Kan.—Gadarl v. Humboldt, 87 Kan. 
41, 123 P 764; Atchison, etc., R. Co. v. 
Patch, 28 Kan. 470. 

Ky. Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645; Pick- 
rell v. Carlisle, 135 Ky. 126, 121 SW 
1029, 24 LRANS 193. 

La.—New Orleans vy. Carrollton 
Land Co., 131 La. 1092, 60 S 695. 

Md.—Carroll County v. Rickell, 46 
Md. 463, 126 A 711. 

Mich.—Hdison Tllum. Co. v. Misch, 
200 Mich. 114, 166 NW 944; Graham 
v. Detroit, 174 Mich. 538, 140 NW 949, 
44 LRANS 836. 

Minn.—Kelty v. Minneapolis, 157 
Minn. 430, 196 NW 487; International 
Falls v. Minnesota, ete., Ri*Col, Lie 
Minn, 14, 134 NW 302. 

Mo.— Griffin v. Chillicothe, 311 Mo. 
648, 279 SW 84, 42 LRA 1273; Lad- 
donia v. Day, 265 Mo. 383, 178 SW 
741; Glasgow v. St. Louis, 87 Mo. 678 
[aft 15 Mo. A, 112]; Reid v. Edina Bd. 
of Education, 73 Mo. 295; Walker v. 
Sedalia, 74 Mo. A. 70. 

N. H.—Manchester v. Hodge, 74 N. 
H. 468)" 69> Avy 527. 

N. J.—Sea Isle City Realty Co. v. 
Sea Isle City, 79 N. J. L. 459, 75 A 
173; Bayonne vy. North Arlington, U% 
N. J. Eq. 166, 75 A 558, 140. AmSR 
547 [rev on other grounds 78 N, J. 
Eq. 283, 79 A rie tat 

N. Y.—Peo. . New York R, Co., 217 
NG Ys oO RO, 112. ‘NE 49; Acme Realty 
Co. v. Schinasi, 215 N.Y. 495, 109 NE 
by a LRAI916A 1176; New York vy. 
Bryan, 
Knickerbocker Ice Co, v. Forty-Sec- 
ond St., etc., Ferry R. Co., 176 N. Y: 
408, 68 NE 864 [aff 85 App. Div. 530, 
83 NYS 469]; Peo. v. Kerr, 27 N. Y. 
188; New York v. Citizens’ Water 
Supply Co., 204 App. Div. 788, 198 
NYS 816 [aff 237 N. Y. 587 mem, 143 
NE 753 mem]; Matter of Low, 199 
App. Div. 738, 192 NYS 366 [rev on 
other grounds’ 233 N. Y. 334, 185 NE 
521]; Brooklyn City R. Co. v. Whalen, 
T97 App. Div. 737, 182 NYS 283 [aft 
111 Misc. 848, 181 NYS 208 (aff 229 
N. Y. 570 mem, 128 NE 215 mem)]; 


‘Northern Westchester Lighting Co, v. 


Ossining, 154 App. Div. 789, 139 NYS 
373 [aff 214 INE CY. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


196 N. Y. 158, 89 NE 4675. 


635, 108 NE’ 1102]; 


§§ 3667-3668] 


some statutes contain a specific provision to that 
effect.°° The public for whose benefit the streets are 
held is the general public or the people of the state.37 

Municipality’s right to control street as legal or 
equitable. Where the abutting owner retains the 
' fee, the right of the municipality to the possession, 
» use, and control of the street is regarded as a legal 
and not a mere equitable right.*® 

[§ 3668] c. Effect of Vacation and Abandonment®? 


Matter of Board of Rapid Transit 
Comrs., 128 App. Div. 103, 112 NYS 
619 [mod on other grounds 197 N. Y. 
$1, 90 NE 456, 36 LRANS 647, 18 Ann 
Cas 366]; New York v. Montague, 68 
| Mise. 176, 124 NYS 959; Economic 
Power, etc., Co. v. Buffalo, 59 Misc. 
571, 111 NYS 443 [aff 128 App. Div. 
883 mem, 112 NYS 1128 mem]; Peo. 


state, 
street purposes 


MUNICIPAL CORPORATIONS 


mere agency of the state, and wheth- 
er invested with the fee or a mere 
easement in the streets it holds them 
in trust for the people of the whole 
as their use for 
i is concerned, 
citizen of the state has an. equal 
right, and is represented not alone by 
the city, but by the general assembly. 


and, so far 


[44 C.J5.] 917 


—(1) In General. Ordinarily, upon the vacation or 
abandonment of a street, the title to the land, free 
from the public easement, remains in the owner of 
the fee.*° Thus, where the abutting owner is the 
owner of the fee,*t he becomes entitled to the abso- 
lute ownership of the part of the vacated or aban- 
doned street in which he has the fee, discharged 
from the public easement.*2 On the other hand, 
where the fee is in the municipality, ordinarily it 


the canal company, and not abutting 
Owners, would have the right to the 
property if the public should cease to 
use it as a street. Decker v. Evans- 
yitte: etc., R. Co., 133 Ind. 493, 33 NE 


[b] The state, as owner of the fee, 
may acquire the land. Marietta Chair 
Co. v. Henderson, 121 Ga. 399, 49 SE 
312, 104 AmSR 156, 2 AnnCas 83; 


every 


v. New York, 20 HowPr 144 [aff 37 
Barb. 357 (aff 27 N. Y. 188, 25 HowPr 


. Vernon vy. Berman, 100 
Oh. St. 1, 125 NE 116; Hamilton, etc., 
Tract. Co. v. Parish, 67 Of. St. 181, 
65 NE 1011, 60 LRA 531; Callen yv. 
Columbus Edison Electric Light Co., 
66 Oh. St. 166, 64 NE 141, 58 LRA 
782; Anthony Carlin Co. v. Halle Bros. 
Co., 23 Oh. A. 115, 155 NE 398; Sorg 
y. Oak Harbor, 20 Oh. A. 313, 151 NE 
800; Cleveland, ete., R. Co. v. Cleve- 
fang, 15 Oh, Cir: Ck. N.S>:193,.,33; Oh. 
Cir. Ct. 482; Columbus v. Columbus 
Gas Co., 14 OhS&CP 416, 2 OhNPNS 
87; Reese v. Cleveland, 5 OhNPNS 
93 


Okl.—McKay v. Enid, 26 Okl. 275, 
109 P 520, 30 LRANS 1021; Guthrie 
wee Niex OOK. 555,/.49 .P 917. 

Or.—Parker v. Silverton, 109 Or, 
298, 220 P 139, 31 ALR 589; Portland, 
tetc., R. Co. v. Portland, 14 Or. 188, 12 
P 265, 58 AmR 299. 
_Tenn.—Nashville v. Brown, 9 Heisk. 
1, 24 AmR 289. 

Tex.—Panhandle, ete, R. Co. v. 
Hurst, (Civ. A.) 251 SW 538. 

Vt.—Barre-v. Barre, etc., Power, 
etc., Co., 88 Vt. 304, 92 A 237. 

Va.—Lynchburg vy. Peters, 145 Va. 
1, 133 SH 674. 

W. Va.—Byrne v. Wheeling Can 
Co., 72 W. Va. 600, 78 SE 758. 

Can.—Cobalt v. Temiskaming Tel. 
Co., 59 Can. S. C. 62, 47 DomLR 301. 

{a] The paramount purpose for 
which the streets of a municipality 
are dedicated and opened is to facili- 
tate travel and transportation, and 
they are held in trust for benefit of 
the public and are required to be kept 
open and free from nuisance. Mt. 
Vernon v. Beaman, 100 Oh. St. 1, 125 
NE 116. 

[b] The streets of a city are not 
the “property” of the city, as the 
word is used in the Home Rule Act 
granting the power to “regulate, man- 
age and control its property and local 
affairs.”’ Brooklyn City ‘ 0... V 
Whalen, 191 App. Div. 737, 182 NYS 
283 [aff 111 Mise. 348, 181 NYS 208 
(aff 229 N. Y. 570 mem, 128 NE 215 
mem) ]. 

{[c] The only interest of a munici- 
pal corporation in its streets is that 
of the public in the highways, and it 
has no interest in protecting the 
rights of abutting owners of the fee 
against interference with the high- 
Way by third persons without. con- 
sent of such owners. Northern West- 
chester Lighting Co. v. Ossining, 154 
App. Div. 789, 139 NYS 373 [aff 214 
N. Y. 635 mem, 108 NE 1102 mem]. 

36. Peo. v. Kerr. 27 N. Y. 188, 25 
HowPr 258 [aff 37 Barb. 357]; Kim- 
ball y. Kenosha, 4 Wis. 321, 

37. San Francisco-Oakland Termi- 
nal R. Co. v. Alameda County, 66 Cal. 
A. 77, 225 P 304; Wolbach v. Rubens, 
307 Il. 186, 138 NE 521; Peo. v. Kerr, 
27 N. Y. 188; 25 HowPr 258; Matter 
of Rapid Transit Comrs., 128 App. 
Div. 108, 112 NYS 619 [mod on other 
grounds 197 N. Y. 81, 90 NE 456, 36 
LRANS 647, 18 AnnCas 366]. : 

[a] Municipality as representative 
of state.—(1) A municipality is a 


Chicago R. Co. v. Chicago, 292 Ill. 190, 
126 NE 585. (2) Where an easement 
only is acquired, the right lies in the 
people of the state, and the munici- 
pality is merely the agent or trustee 
of the state committed to the duty of 
maintaining the highway for the use 
of the public. San Francisco-Oakland 
Terminal R. Co. v. Alameda County, 
66 Cal. A. 77, 225 P 304. (3) Streets 


.are state highways kept open for the 


benefit of the state and not the mu- 
nicipality, the municipality being an 
agent of the state respecting them. 


‘Matter of Board of Rapid Transit 


Comrs., 128 App. Div. 103, 112 NYS 
619 [mod on other grounds 197 N. Y. 
81, 90 NE 456, 36 LRANS 647, 18 Ann 
Cas 366]. 
The fee of streets acquired by 
of New York, under Act 
(1813) § 118 (2 Rev. L. p 409), was 
held by it in trust for the use of all 
the people of the state, and not as a 
corporate or municipal property, and 
such property being acquired by the 
exercise of the right of eminent do- 
main, and, the trust of the city being 
publici juris, it is under the unquali- 
fied control of the legislature, and 
any appropriation of it to a public 
use by any legislative authority is 
not a taking of private property so as 
to require compensation to the city 
to render it constitutional. Peo. v. 
Kerr, 27 N. Y. 188, 25 HowPr 258. 
dt ced defined see Public [32 Cyc 


38. Chicago v. Wright, 69 Ill. 318. ], 


39. Effect of vacation or abandon- 
ment in general see supra § 3654. 

Vacation or alteration of street as 
ground for compensation to abutting 
owner see supra § 2665; Eminent Do- 
main § 156. 

40. U. S.—Harris v. Elliott, 10 Pet. 
25, 9 L. ed. 333 (Massachusetts). 

Fla.—Robbins v. White, 52 Fla, 613, 
42 S 841, 

Ga.—Marietta Chair Co. v. Hender- 
son, 121 Ga. 399, 49 SE 312, 104 AmSR 
156, 2 AnnCas 83. 

Ind.—Decker v. Evansville, ete., R. 
Co., 133 Ind. 493, 33 NE 349. 

Minn.—Empenger v. Fairley, 119 
Minn. 186, 137 NW 1110; Steenerson 
1? ane 106 Minn, 225, 119 NW 

N. Y.—White’s Bank v. Nichols, 64 
seine 65; Heard v. Brooklyn, 60 N. Y. 
242. 

Oh.—State v. Pittsburg, etc., R. Co., 
53 Oh. St..189, 41 NE 205. 

Tex.—Houston v. Bammel, 53 Tex. 
Civ..A. 336, 115 SW. 661, 

Utah.—Brown v. Oregon Short Line 
Re Co},..36° Utah: 257,102, P40, 24 
LRANS 86; Knight v. Thomas, 35 
Utah 470, 101 P 383. 

Wis.—Gardiner v. Tisdale, 2 Wis. 
153, 60 AmD 407. See Kimball v. 
Kenosha, 4 Wis. 321 (where, however, 
the court does not definitely decide as 
to the ownership of the fee under a 
statutory dedication). 

{a] Former canal used as street.— 
Where a canal was abandoned and 
was filled in, and the public by user 
acquired the right to use 
street, the view was taken that the 
person claiming under grants from 


and entitled to possession. 
Bank vy. Nichols, 64 N. Y. 65; Jackson 


it as af 


State v. Pittsburgh, ete, R. Co., 53 
Oh. St. 189, 41 NE 205. 
[ec] The original proprietor or 


dedicator or those representing him 


may be owner of the fee of the street 
White’s 


v, Hathaway, 15 Johns. (N. Y.) 447, 


8 AmD 263; Knight v. Thomas, 35 
Utah 470, 101 P 383. 

41. See supra § 3666. 

42. Ark.—Hoxie v. Gibson, 150 


Ark, 432, 234 SW 490; Dickinson v. 
Arkansas City Impr. Co., 77 Ark. 570, 
92 SW_21, 113 AmSR 170; Beebe v. 
Little Rock, 68 Ark. 39, 56 SW 791; 
Packet Co. v. Sorrels, 50 Ark. 466, 
8 SW 683. 


Cal.—Bigelow v. Ballerino, 5 Cal. 
Unrep. Cas. 101, 41 P 14. 
Fla.—Smith v. Horn, 70 Fla, 484, 


70 S 435; Robbins v. White, 52 Fla. 
613, 42 S 841. 
Ga.—Marietta Chair Co. v. Hender- 


son, 121 Ga. 399, 49 SEH 312, 104 AmSR 


156; Cincinnati, ete., R. Co. v. Mims, 
71 Ga. 240. 
Ill.—Peo. v. Chicago, 321 Ill. 466, 
152 NE 141; Waterloo Condensed Milk 
Co. v. Voges, 316 Ill. 477, 147 NE 373; 
Waller v. River Forest, 259 Ill. 223, 


102 NE 290; Sullivan v. Atchison, etc., 
R. Co., 251 Tl. 108, 95 NH 1081; Thom- 


sen v. McCormick, 136 Ill. 135, 26 NE 
373. See Peo. v. Pittsburg, etc., R: 
Co., 244 Ill. 166, 91 NE 48 [writ of 
error dism 235 U. S. 689, 85 SCt 205, 
59 L. ed. 427] (where the court ap- 
parently was of the opinion that 
abutting owners of lands originally 
held as canal lands had title to the 
middle of the street). 

Ind.—Brackney v. Boyd, 71 Ind. A. 
592, 123 NE. 695, 125 NE 238. 
Ky.—People’s Sav. Bank, etc., Co. 
v. South Side Baptist Church, 220 
Ky. 1138, 294 SW 804; Henderson El. 
Co, v. Henderson, 187 Ky. 4538, 219 SW 
809; Williams v. Johnson, 149 Ky. 
409, 149 SW 821; Ballard v. Louis- 
ville, 3 Ky. Op. 31. 

Mass.—Bliss v. Attleborough, 200 
Mass. 227, 86 NE 299. 

Minn,—Lamm v. Chicago, ete. R. 
eos 45 Minn. 71, 47 NW 455, 10 LRA 

68. ee 

Mo.—Mitchell v. St. Louis, ete., R. 
Co., 116 Mo. A. 81, 92 SW 111. See 
Second St. Impr. Go. v. Kansas City 
Southern R. Co., 255 Mo. 519, 164 SW 
515. ‘ 
N. Y.—Johnson v. Cox, 196 N. Y. 
110, 89 NE 454; Wallace v, Fee, 50 
IN 694; Van Amringe v. Barnett, 
21 N, Y. Super. 357; In re John St., 
ete., 19 Wend. 659. 

Pa.—Paul v. Carver, 24 Pa. 207, 64 
AmD 649; Barnes v. Philadelphia, 
etc., R. 'Co.; 27 Pa. Super. 84, 

R. I.—Healey v. Babbitt, 14 R. I. 
Boo. ’ 

. Tex.—Houston v. Bammel, 538 Tex. 
Civ. A. 336, 115 SW 661. 

Utah.—Knight v. Thomas, 35 Utah 
470, 101 P 383. 

Va.—Lynchburg y. Peters, 145 Va. 
1,51388-SH674: 

Wash.—Burmeister y. Howard, 1 
Wash. TT. 207. 

[a] Building 


over abandoned 


918 [44 C.J,] 


remains with it after vacation or abandonment,* 
and no interest therein reverts to, or vests in, the 
abutting owner ;** but where the fee which the mu- 
nicipality has acquired is regarded as a base, quali- 
fied, or determinable fee,*® in some jurisdictions it 
vests in the abutting owners,‘* while in others it 
has been held that it vests in the dedicator or the 
owner of the land when the street was established 
or in the persons who represent him as such dedi- 
cator or proprietor.** 

Elevation of railroad tracks. An ordinance re- 
quiring the elevation of railroad tracks in a street 
is not necessarily a vacation*® in the sense that a 
reversion or vesting of the fee results,*® but where 
compliance with such an ordinance results in a 
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(ot a ee a) per 


§§ 3668-3669 


complete obstruction of the street for the ordinary 
and usual purpose of a street, the ordinance effects. 
such a vacation as will result in such reversion or 
vesting.°° 

Existence of other way. Under some statutes the 
owner of the fee of a street which has been opened 
and in use can inclose or occupy the vacated part 
when,®+ and only when,®? another street bounding 
the block in question is open and in use. 

[§ 3669] (2) Statutory Provisions. In some ju- 
risdictions statutes exist, or have existed,°* by vir-- 
tue of which on the vacation of a street the fee 
reverts to, or vests in, the owners of the abutting 
property,®* but by express statutory provision in 
some jurisdictions this statutory rule is subject to 


street.—When a public street has 
been vacated by law, the owner of 
the soil has the right to build over it, 
without regard to injury thereby 
caused to other property situated on 
the same street. Paul v. Carver, 24 
Pa, 207, 64 AmD 649. 

{b] egal vacation.— Where a 
public alley is vacated, the right of 
an abutting owner to the portion ad- 
Joining his land is not, as against an 
abutting owner on the opposite side 
of the alley, affected by the fact that 
the vacation was unlawful. Bigelow 
v. Ballerino, (Cal.) 41 P 14. 

[c] An abutting owner has prop- 
erty rights in the street which cannot 
be taken from him by the mere pas- 
Sage of an ordinance declaring a 
Street vacated. Mitchell y. St. Louis, 
etc., R. Co., 116 Mo. A. 81,.92 SW 111. 

43. Ga.—Marietta Chair Co, v. 
Henderson, 121 Ga. 399, 49 SE 312, 
104 AmSR 156, 2 AnnCas 83. 

lowa.—Kreuger v. Ramsey, 188 
Iowa 861, 175 NW 1; Louden y. Starr, 
171 Iowa 528, 154 NW 331; Walker 
v. Des Moines, 161 Iowa 215, 142 NW 
51; Harrington v. Iowa Cent. R. Co., 
126 Iowa 388, 102 NW 139; Lake City 
os aaa 122 Iowa 569, 98 NW 

Nebr.—Lindsay v. Omaha, 30 Nebr. 
512, 46 NW 627, 27 AmSR 415. 

N. Y.—Mott v. Eno, 181 N. Y. 346, 
74 NE 229; Huber v. Gorg, 181 App. 
Div. 369, 168 NYS 834; Pooler v. Sam- 
met, 130 App. Div. 650, 115 NYS 578; 
Watson v. New York, 67 App. Div. 
573, 75 NYS 1027 [aff 175 N. Y. 475, 
67 NE 1091]. 

Pa.—Godley y. City, 7 Phila. 637. 

Utah.—Knight y. Thomas, 35 Utah 
470,. 101. P 383. 

Va.—Lynchburg v. Peters, 145 Va. 
1, 1383 SE 674. 

[a] If the land has been pur- 
chased with public funds and con- 
verted into a street, the municipality 
owns the title absolutely on vacation. 
Godley v. City, 7 Phila. (Pa.) 637. 

[b] Title to the old Harlem Road 
having been in New York City, it did 
not revert to the abutting owners by 
mere abandonment of the public use 
of the road and the closing thereof. 
Pooler v. Sammet, 130 App. Div. 650, 
115 NYS ‘578, 

[c] Where land is conveyed to a 
town for a road on a condition subse- 
quent, the tille to an abandoned strip 
thereof does not revert to the abut- 
ting owners, and the title of a 
city as the successor of the town can 
only be defeated by a reéntry. Huber 
v. Gorg, 181 App. Div. 369, 168 NYS 


834. 

{d] The original proprietor or 
those claiming under him are not en- 
titled to the land. Day v. Schroeder, 
46 Iowa 546; Pettingill v. Devin, 35 
Iowa 344. 

Right of municipality to use for 
other ane street purposes see infra 
§ 3702. 

44. Harrington v. Iowa Cent. R. 
Co., 126 Iowa 888, 102 NW 139; Barr 
v. Oskaloosa, 45 Iowa 275. 

45. See supra § 3667. 

46. Hamilton, etc, 


Parish, 67 Oh. St. 181, 65 NE 1011, 
60 LRA 531; Kinnear Mfg. Co. V. 
Beatty, 65 Oh. St. 264, 62 NE 341, 87 
AmSR 600; Oberhelman y. Allen, 7 
Oh, A. 251,26 Oh, Cir, Ct. WV. S. 305; 
Price v. Toledo, 4 Oh. Cir. Ct. N. 5. 
57, 25 Oh. Cir. Ct... 617; ‘Stevens -v. 
Shannon, 6 Oh. Cir. Ct. 142, 3 Oh. Cir. 
Dec. 386 [aff 51 Oh. St. 593 mem], 
Mount Union College v. Mistelski, 22 
OhNPNS 504. See Cincinnati, etc., R. 
Co. v. Union Gas, etc., Co., 6 Oh. A. 
2138. 

[a] The reason that a street when 
vacated becomes a part of the abut- 
ting lots is not because the owner of 
the lot owned the fee of the street but 
because it must go there by necessity, 
to preserve his easement of ingress 
and egress, which in many cases 1s a 
valuable property right, and without 
which the lots might be of little 
value. Hamilton, etc., Tract. Co. v. 
Parish, 67 Oh, St. 181, 65 NE 1011, 
60 LRA 531. 

[b] Where the municipality was 
the owner of the adjoining property, 
it may retain possession of the street 
as against the representatives of the 
original proprietors. McLean v. Cin- 
cinnati, 7 OhNPNS 205. 

[c] Gas mains.—Although by a 
court decree vacating a street a gas 
company was permitted to maintain 
a gas main therein, the owner of the 
property abutting on both sides of 
the vacated street became the owner 
and was entitled to the possession of 
the part vacated, with the right to 
use for yard purposes in the same 
manner and as completely as it could 
use its contiguous property, subject 
only to the rights of the gas company 
as they then and theretofore existed, 
and where the owner of the fee of the 
vacated street found it necessary to 
change the grade of such street, he 
was not liable to the company owning 
the gas main for the cost of chang- 
ing the location of the main to con- 
form to the new grade. Cincinnati, 
ete., R. .Co.'¥v. Union Gas, etc., Co.5 6 
Oh. A, 213. 

47. See cases infra this note. 

[a] In Dlinois (1) in the case of a 
statutory dedication, there is in the 
dedicator a possibility of reverter in 
the absence of a statutory provision 
to the contrary. Peo. v. Chicago, 321 
Tll. 466; 152 NE 141; Prall v. Burck- 
hartt, 299 Ill. 19, 182 NE 280; Mat- 
thiessen, etc., Zine Co. v. La Salle, 
117 Ill. 41, 2 NE 406, 8 NE 81. (2) In 
such case, in the absence of such 
statutory provision to the. contrary, 
on the vacation of a street the dedi- 
cator or those representing him as 
such acquire the fee in the street. 
Wirt v. McEnery, 21 Fed. 233; Hyde 
Park v. Borden, 94 Ill. 26; Gebhardt 
v. Reeves, 75 Ill. 301. See Prall v. 
Burekhartt, supra (where, although 
Gebhardt v. Reeves, supra, was criti- 
cized in certain aspects, it apparently 
was not overruled on the point here 
involved); Helm v. Webster, 85 Ill. 
116 (where, however, the original pro- 
prietor in his deed to the municipal- 
ity had expressly reserved the rever- 


Tract. Co. v.: sion); St. John v. Quitzow, 72 Ill. 334 


dedication. 


(where, however, 


ervation of title thereto).' (3) But 
where the land was conveyed prior to 
the acceptance by the municipality of 
a Statutory dedication, 
the fee did not revert to the heirs of 


the proprietors who made the offer of 
Hamilton v. Chicago, ane 


R, Co., 124 Til. 235; 15 NE 854. 
The possibility of reverter may be 
abolished. Peo. v. Chicago, 


299 Ill. 19, 132 NE 280. 
v. Webster, supra; 
Reeves, 75, Ill, 301; 
zow, 72 Ill. 334 (all as to effect of 
statutory provisions on interest of 
the original proprietor or his repre- 
sentative). (5) Moreover, in such 
case, the devolution of title may be 
changed by the legislature. 
Chicago, supra; Prall v. Burckhartt, 
supra. 


Gebhardt v. 


ary right has been denied. Lockwood, 


etc, le v. Chicago, 279 Ill. 445, 117. 


49. Chicago, etc., R. Co. v. Abene, 
306 Ill. 69, 1837 NE 443; Peo. v. Pitts- 


burg, etc., R. Co., 244 Ill. 166; 91 NE. 


48 [writ of error dism 235 U.S. 689, 


35 SCt 205, 59 L. ed. 427]; Weage v. 
Cos, “22 A 421, 81° 


etc; Rex 


Chicago, etc., R. 
NE 424, 11 LRANS 589. 
50. Sullivan v. Atchison, 
Co., 251 Ill. 108, 95 NE 1081, 
51. Schonleben v. Swain, 130 App. 


Div. 521, 115 NYS 23 [aff'198 N. Yo 


622 mem, 92 NE 1103 mem]. 


52. In re New York, 192 N. Y. 459, 
85 NE 755. 

53. See statutory provisions. 

54. U. S.—Atchison, etc., R. Co. v.. 
Shawnee, 183 Fed. 85, 105 CCA 3877 
(Oklahoma), 


Colo.—Skerritt Inv. Co. v. Engle-' 


wood, 79 Colo. 645, 248 P 6 


Ida.—Ganady yv. Coeur d’Alene Lum- 


ber Co., 21 Ida. 77, 120 P 830. 

Kan.—Rowe vy. Bowen, 
641, 215 P 1022; Haseltine v. Nuss, 97 
Kan. 228, 155 P 55; Showalter, .97 
Southern Kansas R. Co., 49 Kan. 421, 
382 P 42; Belleville vy. 
Kan 1925) 20 22 ven: 

Mich.—Michigan Cent. 
Miller, 172 Mich. 201, 137 NW 555 
Scudder v. Detroit, 117 Mich, 77, 75 
NW 286. 


Mo.—Thomas v. Hunt, 134 Mo, 392,' 


35 SW 581, 32, LRA 857. 


Nebr.—State v, Chicago, etc., R. Co.,' 


93 Nebr, 263, 140 NW 147, 1136; Belle- 
vue v. Bellevue Impr. Co., 65 Nebr. 
52, 90 NW 10038. 
Okl,—Stillwater v. Hamilton, 112 
Okl. 10, 239 P 897; Edwards v. Smith, 
42 Okl, 544, 142 P 302; Arkansas: Val- 


ley, etc., R. Co. v. Bullen, 31 Okl: 36,_ 


119 P 414; Bullen v. Arkansas Valley, 
etc.,, R. Go., 20 OK]. 819, 95 P 476; 
Blackwell, etc., R. Co. v. Gist, 18 Okl. 
516, 90 P 889. 

Or.—Huddleston v. Eugene, 34 Or. 
343, 55 P 868, 43 LRA 444, 


Wash.—Hagen v. Bolcom Mills, 74 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
y 


there had been a: 
reservation of the right to vacate’ 
streets, which was regarded as a reS-_ 


on vacation: 


321° TNS 
466, 152 NE 141; Prall v. Burckhartt,” 
But see Helm: 


St. John v. Quit- 


Peowiven 


up (6) But the right of the mu-, 
nicipality to dispose of the reversion-" 


‘What constitutes vacation in. 
general see supra § 3628 et seq. 


118 Kan.- 


Hallowell, 41. 
RE tCon Ave 


r- 


F 


§§ 3669-3672] 


the limitation that vested rights shall not be af- 
fected.*° It has been held that a statute providing 
that the abutting owners should become seized in 
fee of a vacated street was not effective to divest 
the municipality of its fee in such street.°* By rea- 
son of a specific charter provision the fee some- 
times remains in the city notwithstanding the vaca- 
tion of the street.” Certain statutes provide that 
platted streets shall belong to the original proprie- 
tors or the present owners of the abutting lots upon 
due vacation of a statutory dedication,®* and upon 
compliance with certain of such statutes platted 
streets which have not become public streets become 
the property of the original proprietors or the pres- 
ent owners.°® Statutory provisions of this nature 
must, of course, be followed in order that the rights 
contemplated by the statute may be obtained.®° Un- 
der certain of such statutes a proportionate part 
of the street does not necessarily beéome a part 
of each abutting lot.** 

[§ 3670] (3) Surface to Which Title Extends. 
Because of the general rule that, where the fee of a 
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street is in the abutting owners, each owns to the 
middle thereof,®? ordinarily the abutting owner on 
abandonment or vacation is entitled to one half of 
the original street in front of his property,®* and 
this rule has been applied where there was a vaca- 
tion of more than half, but less than the whole, 
street,°* with the result that property on the side 
on which the vacation occurred no longer abutted 
on the street;®> but if an abutting owner’s title 
which is subject to the public easement extends be- 
yond the middle of the street, on vacation or aban- 
donment he is entitled to the land to which he has 
title.6® 

[§ 3671] (4) Conveyance to Person Entitled. 
Where title vests by operation of law, no deed from 
the municipality to abutting owners is necessary.®? 

[§ 3672] (5) Disposal of Vacated Street by Mu- 
nicipality. Where a municipality holds title to the 
fee of a street, upon a vacation it may hold the land 
for uses distinct and independent of public uses,*%* 
or may use or permit it to be used for any purpose 
authorized by law,®® especially where the statute au- 


Wash. 462, 1383 P 1000,.134 P 1051; 
ae v. Gross, 52 Wash. 341, 100 P 


[a] Accretion to abutting lot.— 
(1) In Kansas the rule has been laid 
down that the part of the street 
which passes to an abutting owner 
becomes a part of his lot; it is some- 
thing in the nature of an accretion 
to such lot. Rowe v. Bowen, 113 Kan. 
641, 215 P 1022; Haseltine v. Nuss, 97 
Kan. 228, 155 P 55; Challiss v. Depot, 
ete., Co., 45 Kan. 398, 25 P 894; Atchi- 
son, etc., R. Co. v. Patch, 28 Kan. 470. 
(2) In Oklahoma, in some cases, a 
like view has been taken. Edwards 
v. Smith, 42 Okl. 544, 142 P 302; Ar- 
kansas Valley, etc., R. Co. v. Bullen, 
31 Okl. 36, 119 P 414. (3) Butina 
subsequent case the court said that 
in earlier Oklahoma cases there was 
an erroneous assumption that the 
statutory provision involved was the 
same as that involved in the Kansas 


. cases and intimated that the Kansas 


eases should not have been followed. 
McPike v. Avery, 119, Okl. 140, 249 
P 373. (4) In considering a case 
which arose when such Oklahoma 
statute was in force, the court held 
that the Iand in a vacated street 
which reverted to an abutting owner 
was not subsequently transferred as 
an accretion to the abutting lot. 
McPike vy. Avery, supra. (5) How- 
ever, the present statute in Oklahoma 
is substantially the same as the Kan- 
sas statute. McPike v. Avery, supra, 

{b] In MTllinois (1) a statute pro- 
viding that, on vacation, the adjoining 
lots or tracts of land shall extend 
into the street, in other words that 
the fee shall vest in the abutting 
owners, is valid. Prall vy. Burckhartt, 
299 Ill. 19, 132 NE 280 (reviewing and 
distinguishing earlier cases). (2) 
Such statute has been given effect in 
respect of streets included in a statu- 
tory dedication made subsequent to 
its enactment. Counselman v. Wis- 
consin Lime, etc., Co., 299 Ill. 84, 132 
NE 289; Prall v. Burcekhartt, supra. 
But see Tri-City Artificial Ice Co. v. 
Day, 292 Ill. 545, 127 NE 106 (as to 
vesting of title where there was a 
vacating of all of an addition by the 
owner); Lockwood, etc., Co. vy. Chi- 
eago, 279 Ill. 445, 117 NE 81 (where, 
however, it does not appear when the 


municipality acquired the streets in 


question). (3) This statutory provi- 
sion was qualified only by the fact 
that a different division of the land 
in the street may be required because 
more was contributed from the land 
on one side of the street than on the 


other. Counselman v._ Wisconsin 
Lime, etc., Co., supra. But see St. 
John vy. Quitzow, 72 Ill. 334 (as to 


the effect of the exception in the 
statute). (4) But it was held -that 


the statute did not apply where the 
dedication was made prior to the 
enactment of the statute and there 
was an express reservation of the 
right to vacate streets. St. John v. 
Quitzow, supra. (5) Moreover it was 
held that the statute did not apply 
to defeat the right of a person who 
represented the original proprietor 
where the latter’s deed to the munici- 
pality was made prior to the enact- 
ment of the statute and expressly re- 
served the reversion. Helm v. Web- 
ster, 85 Ill. 116. (6) A statute au- 
thorizing a city to vacate streets, and 
to convey all “‘interest’’ which it may 
have had to the abutting owners, is 
valid so far as it gives the right to 
convey the interest |in .a vacated 
street where the state had been the 
dedicator. Peo. v. Chicago, ete., R. 
Co., 239° Ill. 42, 87 NE 946. (7) Under 
a subsequent statute, the municipal 
authorities have been given the power 
to contract with abutting owners for, 
compensation in connection with the 
vacation of the street, and this has 
been given effect as to streets in- 
cluded in a statutory dedication. Peo. 
v. Chicago, 321 Ill. 466, 152 NE 141. 

55. Rowe vy. James, 71 Wash, 267, 
128 P 539. 

[a] Where one abutting owner has 
title to all the land covered by the 
street, the abutting owner on the op- 
posite side cannot on vacation claim 
any part of the street by virtue of 
the statutory provision that the va- 
eated street shall belong to the abut- 
ting property owners, one half to 


each. Rowe vy. James, 71 Wash, 267, 
128 P 539. 
56. Matter of West 151st St., 149: 


App. Div. 55, 1383 NYS 894. 

{a] Dlustration.—A municipality’s 
title in fee, reserved in a grant by it, 
of lands patented to it, is unaffected 
by a statute authorizing a change of. 
the location of a street and providing 
that the abutting owners shall be- 
come seized in fee to the center line, 
of the old street, as the statute could’ 
not divest the municipality of title. 
Matter of West 151st St, 149 App. 
Div. 55, 1338 NYS 894. 

57. Albi Mercantile Co, v. Denver,, 
54 Colo. 474; 181 P 275; Van Valken-! 
berg v. Rutherford, 92 Nebr. 8038, 139 
NW 652. 

58, See statutory provisions, 

Revocation of dedication in general 
see Dedication §§ 148-1584. 

Vacation of plat in general see su- 
pfa § 134 in 48 C. J. 

59. Johnson v. Buhman, 98 Nebr. 
3826, 152 NW 403; Hart v. Ainsworth, 
89 Nebr. 418, 131 NW. 816. 

60. McKinney v. 197 
Iowa 180, 197 NW 88. 

[a] Mere withdrawal of jurisdic- 
tion does not effect reversion— 


Rowland, 


Where, after the termination of the 
corporate existence of a town, the 
board of supervisors purported to va- 
cate portions of certain streets as 
highways, described on a plat as orig- 
inally accepted by the town, but. the 
town had taken no steps to vacate the 
Streets, and no proceedings were 
taken by the proprietors of the plat 
or by the lot owners to vacate the 
plat or any portion thereof as pro- 
vided by statute, such action of the 
board of supervisors operated only as 
a withdrawal of the jurisdiction of 
the board over such streets, and the 
right of. the proprietors or ‘owners of 
the lots to use as highways the 
streets continued, and no lot owner 
could assert a claim of exclusive 
ownership or dominion. McKinney v. 
Bir heges o 197 sore Bh tee NW 88. 
A rown v. ‘aber 03 I 
72,_NW. 416. : ee 

62. See supra § 3666. 

63. Packet Co. v. Sorrels, 50 Ark. 
466, 8 SW 683; Campbell v. Mitchell, 
17 Oh, Cir. Ct. N. S. 483; Paul y. 
Carver, 24 Pa. 207, 64 AmD 649. 

{a] Rights in partially vacated 
street.—The abutter is entitled to 
only that portion of .the vacated 
street representing one half of the 
original street, and such owner has 
no further rights as an abutter in the 


remaining portion. Campbell v. 
Mitchell,017 Ohe Cirk (C&oiN. }Sai 483: 
{[b] Under certain statutes, an 


abutting owner usually takes to the 
middle of the street. Skerritt Inv. 
eee v. Englewood, 79 Colo. 645, 248 


64. Campbell v. Mitchell, 17 Oh. 
Cird- Cth, Nv Si).483; 

65. Campbell vy. Mitchell, supra. 

Healey v. Babbitt, 14 R. I. 
Rowe v. James, 71 Wash. 267, 
128; P '539. : 

[a] Effect of payment of taxes by 
one owner.—No rights inure to an 
abutting owner on the vaeation of a 
street, because of his having contrib- 
uted by payment of taxes to its main- 
tenance and improvement, where the 
fee of the whole street was in the 
opposite abutting owner. Rowe vy, 
James, 71 Wash. 267, 128 P‘539. 

67. Henderson El. Co. v. Hender- 
son, 187 Ky. 458, 219 SW 809; Still- 
wad v. Hamilton, 112 Okl: 10, 239 
Pe 3 

[a] A provision that a vacated 
portion shall be deeded to abutting 
owner, embraced in an ordinance 
vacating a street, does not invalidate 
the vacation since the title becomes 
vested in such owner by operation of 
law, and the provision is surplusage. 
Stillwater v. Hamilton, 112'Okl, 10, 


1P239°P 897. } \ 


68. See supra § 3626. 


69. Walker vy, Des Moines, 161 
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thorizes the vacation of streets and the disposition 
of the land as the authorities shall direct;’° or it 
may grant the land for private ownership.’ But 
a statute permitting the municipal council to sell 
any road which is legally vacated by the council 
has been held not to apply to a street which is sim- 
ply shown on a private plan of subdivision which 
the municipality has not improved and for the re- 
pair of which it has not assumed liability.77 <A 
municipality’s conveyance of a vacated street, the 
fee of which is in another, does not transfer title.”* 

[§ 3673] (6) Effect on Easements or Right of 
Access. While municipalities may close public 
streets as provided by law or by their charters and 
extinguish the public right of way,’* it is usually 
held that the vacation or abandonment of a street 
does not necessarily extinguish property owners’ 
private rights or easements in the street in the ab- 
sence of a valid statutory provision for such-extin- 
euishment;7> and where such rights or easements 
survive vacation or abandonment, a person who has 
title to a vacated portion of the street holds the 
property subject to such rights or easements.*® Ob- 
viously these rules are not applicable where a 
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private easement distinct from, and independent of, 
the public right does not exist at the time the street 
is vacated or abandoned, and in such ease the prop- 
erty owner has no such easement after vacation or 
abandonment.’7 Moreover, the various jurisdictions 
are not in agreement in regard to the contemporane- 
ous existence of public and private rights in a street 
and to the effect of vacation or abandonment.’® 
In some jurisdictions the view is taken that dedica- 
tion to a public use renders inconsistent the con- 
tinued and contemporaneous existence of a private 
right of way independent of the public right, and 
that there is, therefore, no such private right after 
vacation."® It has been held that a county court 
as the owner of a bridge rendered useless by the 
vacation of a street is not an abutting owner entitled 
to an easement in the land constituting the locus of 
the vacated street.8° Under some statutes®? all pub- 
lic’? and private®® easements are extinguished as 
a result of the vacation of streets in accordance 
with the statutes. 

[§ 3674] d. Soil and Other Material.84 Where the 
abutting owner has title to the street,8* his owner- 
ship extends to the soil®® and includes, as a general 
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Iowa 215, 142 NW 51; Harrington v. 
Iowa Cent. R. Co., 126 Iowa 388, 102 


NW. 139; Lynchburg v. Peters, 145 
Va..1,\133. SE. 674. 
70. Hubbell v. Des Moines, 173 


Iowa 55, 154 NW 3837; Walker v. Des 
Moines,. 161. lowa 215, 142 NW 51; 
Tomlin vy. Cedar Rapids, etc., R., etc., 
Co., 141—~Iowa 599, 120 NW 93, 22 
LRANS 530. 

71. Iowa.—Krueger vy. Ramsay, 188 
Iowa 861, 175 NW 1; Hubbell v. Des 
Moines, 173 Iowa 5b, 154 NW. 337; 
Louden v. Starr, 171 Iowa 528, 154 
NW 331; Ridgway v. Osceola, 139 
Iowa 590, 117 NW 974; Lake City v. 
Fulkerson, 122 Iowa 569, 98 NW 376; 
Spitzer v. Runyan, 113 Iowa 619, 85 
NW 782. 

Nebr. — Johnson _ v. 98 
Nebr. 236, 152 NW 403. 

N. Y.—Kings County F. Ins. Co. v. 
Stevens, 101 N. Y. 411, 5 NE 353. 

Pa.—Chambersburg Shoe Mfg. Co. 
v. Cumberland Valley R. Co., 240 Pa. 
519, 87 A 968. 

{a] Statutory authorization. — A 
statute providing that municipal of- 
ficials shall have no power to sell real 
estate of the city unless authorized to 
do so by vote of the people enacted at 
a time when land reverted to adjacent 
owners upon the vacation of a street 
is not applicable under an amendment 
of the charter providing that a street 
when vacated shall remain the prop- 
erty of the city. Van Valkenburg v. 
Rutherford, 92 Nebr. 803, 1839 NW 652. 

Sale of property in streets gener- 
ally see supra § 2101 in 48 C. J. 

72. In re Knudsen, 15 Man. 317, 1 
WestLR 281. 
| 73. Waterloo Condensed Milk Co. 
'y. Voges, 316 Ill. 477, 147 NE 373. 

‘ [a] Deed of a street which mu- 
nicipality held by common-law dedi- 
cation.—Waterloo Condensed Milk Co, 
v. Voges, 316 Ill. 477, 147 NE 3738. 
. 74 See supra § 3654. 

' 75. Holloway v. Delano, 139 N. Y. 
‘390, 834 NE 1047, 1052; White’s Bank 
v. Nichols, 64 N. Y. 65; Schonleben vy, 
Swain, 130 App. Div. 521, 115 NYS 238 
[aff 198 N. Y. 621 mem, 92 NE 1101 
mem]; Smith y. Smith, 120 App. Div. 
278, 104 NYS 1106 [aff 198 N. Y. 667 
mem, 87 NE 1127 mem]; Matter of 
New York, 95 App. Div, 533, 88 NYS 
769; Matter of New York, 28 App. Div. 
148, 52 NYS 588 [aff 157 N. Y. 409, 52 
NE 1126]; Galley v. Wilkinsburg Real 
Est., etc., Co., 283 Pa. 381, 129 A 445; 
Stoever v. Gowen, 280 Pa. 424, 124 A 
684; Chambersburg Shoe Mfg. Co. v. 
Cumberland Valley R. Co., 240 Pa. 
519, 87 A 968; Tesson v. H. K; Porter 


Buhman, 


Co., 288 Pa. 504, 86 A 278; O'Donnell 
v. H. K. Porter Co., 238 Pa. 495, 86 A 
281; O’Donnell vy. Pittsburgh, 234 Pa. 
401, 83 A 314; Black y. Pittsburgh, 
etc., R. Co., 34 Pa. Super. 416; Car- 
roll y. Asbury, 28 Pa. Super. 354; 
Hague v. Juab County Mill, etc., Co., 
37 Utah 290, 107 P 249; Van Buren v. 
Trumbull, 92 Wash. 691, 159 P 891, 
LRA1917A 1120. ; 

[a] On the vacation of a plat by 
proprietors, the rights in the streets 
in such plat of proprietors who do 
not join in the vacation are not af- 
fected under some statutes. High- 
land Realty Co. v. Avondale Land 
Co., 174 Ala. 326, 56 S 716. 

Cross references: 

Abutting owner’s right of access in 

general see infra § 3711. 

Eminent domain: 

+ Compensation for easements see 
Eminent Domain §§ 131, 132. 
Compensation on vacation or al- 

teration of street or alley see 
Hminent Domain § 156. 
Power to take easement see Emi- 
nent Domain § P 
Private easement surviving public 
easement. where way created by 
sale of land bounded by street or 

alley see Hasements § 135. 

76. Holloway v. Delano, 139 N. Y. 
390, 34 NE 1047, 1052; Kinnear Mfg. 
Co. v. Beatty, 65 Oh. St. 264, 62 NE 
341, 87 AmSR 600; Oliver Schlem- 
mer Co. v. Steinman, ete., Furniture 
Co.> 3 Oh. Cir, ACLAN. 741468). 28-Oh; 
Cir Ct. 474; Mount Union College v. 
Mistelski, 22 OhNPNS 504; Plitt v. 
Cox, 43 Pa. 486. 

77. Titusville Amusement Co. v. 
Titusville Iron Works Co., 286 Pa. 
561, 134 A 481; Tesson v. H. K. Por- 
ter Co., 238 Pa. 504, 86 A 278; Kim- 
ball vy. Kenosha, 4 Wis. 321. 

78. Dodge v. Pennsylvania R. Co., 
43 N. J. Eq. 351, 11 A 751 [aff 45 N, J. 
Eq. 366 mem, 19 A 622 mem]. 

79. Bailey v. Culver, 84 Mo. 531. 

80. Taylor County Ct: vu Grafton, 
77 W. Va. 84, 86 SE 924, 

81. See statutory provisions, 

82. See supra § 3654.° 

83. In re’ Newton Ave., 219 N. Y. 
399, 114 NE 8387; Barber v. Woolf, 
216 N. Y. 7, 109 NE 868; Schlanger 
v. Schulman, 211 App. Div. 601, 207 
NYS 723; Crossin v. Woolf, 175 App. 
Div. 883, 160 NYS 1028 [aff 220 N. 
Y. 586 mem, 115 NE 1086 mem]; A'‘s- 
tor v. Thwaites, 170 App. Div. 624, 
156 NYS 730; Matter of Walton Ave., 
145 App. Div. 855, 130 NYS 378 [aff 
204 N. Y. 670 mem, 98 NE 1118 mem]; 
Matter of Walton Ave., 131 App. Div. 


696, 116 NYS. 471 [aff 197 N. Y. 518, 
90 NE 59]; Schonleben vy. Swain, 130 
App. Div. 521, 115 NYS 23 [aff 198 
N. Y. 621 mem, 92 NE 1101 mem]; 
Matter. of New York, 28 App. Div. 
143, 52 NYS 588 [aff 157 N. Y. 409, 
52 NE 1126]; Scheibel v. Burr, 108 
Mise. 551, 177 NYS 881 [rev on other 
grounds 192 App. Div. 438, 183 NYS 
49 (aff 230 N. Y. 277, 180 NE 2938)]. 

[a] Walidity of  statute—Such 
statute, in effecting an extinguish- 
ment of private easements, 
stitutional. In re Newton Ave., 219 
N.Y. 399, 114 NE 837. 

b]. A purchaser at a foreclosure 
of ‘tax lien will not be relieved of his 
bid on the ground of the alleged 
existence of such easements. Crossin 
v. Woolf, 175 App. Div. 883, 160 NYS 
1028 [aff 220 N. Y. 586 mem, 115-NE 


‘1036 mem]. 


[c] Easements extinguished.—(1) 
All easements, without reference to 
their origin, and whether depending 
upon mere contiguity or upon grant, 
express or implied, may be extin- 
guished. Barber v. Woolf, 216 N. Y. 
7, 109 NE 868. But see Matter of 
New York, 160 App. Div. 80, 145 NYS 
254 [aff-212 N. Y. 538, 106 NE 631; 


Olinger v. Watson, 160 App. Div. 
96, 145 NYS 173; Matter of New 
York, 153 App. Div. 164, 138 NYS 


107 (all to the effect that private 
easements, created by grant, implied 
or expressed, are not destroyed or 
extinguished). (2) But the view has 
been taken that an easement created 
by grant is not extinguished where 
there. has been no condemnation or 
conveyance of such easement. John- 
rep v. Cox, 196 N. Y.. 110, 89 NH 
od, 

Opening and use of another street 
as condition precedent to extinguish- 
ment see supra § 3618. 

84. Trees see infra § 3675. 

85. See supra § 3666. 

86. Ga.—Long v. Faulkner, 151 Ga. 
837, 108 SE 3870;:Smith v. Rome, 19 
Ga. 89, 68 AmD 298. 

Oe hat kA cans v. May, 35 Iowa 


Minn.—West v. White Bear, 107 
Minn. 237, 119 NW 1064; Rich v. 
Minneapolis, 37 Minn. 423, 35 NW 2, 
5 AmSR 861. 

c Mo.—Walker y. Sedalia, 74 Mo. A. 


0. : 
N. zie ae v. Morris,:18 N. J. 


Eq. 72. 
N. Y.—Robert v. Sadler,-104 N. Y. 


229, 10 NE 428, 58 AmR 498; Platt 


v. Oneonta, 88 App. Div. 192, 84 NYS: 


699 [aff 183 N. Y. 516 mem, 76 NE 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.» 
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: 
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; 
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rule, material in the street which is a part of, or 
is attached to, the soil;§* and this ownership is "not 
divested by the mere act of the municipality and 
contractors in excavating a street in order to im- 
prove it.8* This ownership i is subject to the public 
easement'® and to the right of the municipality to 
use the inaterial needed to construct or to repair 
On the other hand, where the munici- 
pality®! or the governing body has acquired the fee 
of the street, title to the soil and other material is 
in the municipality®? or in the governing body. 
Whether the materials used in paving a sidewalk 
belong to the municipality or to the abutting owners 
has been held to be dependent upon the facts or 
circumstances of the particular case.94 
der certain circumstances, the materials with which 
sidewalks in municipalities are paved may belong 
to the abutting owner,®> and where he owns the fee 
of the street, it has ‘been held that the materials 


belong to him.% 
1106 mem]; Fisher v. Rochester, 6 
Lans. 225. 

Or.—Sharkey Co. v. Portland, 58 Or. 
353, 106 P 331, 114 P 9338. 

Pa.—Scranton v. People’s Coal Co., 
256 Pa. 332, 100 A 818. 

[a] The consent of the munici- 
pality will justify the opening of the 
surface of the street as against the 
public, but not as against the own- 
ers of the soil, when done for mat- 
ters unconnected with the repair or 
improvement of the Seceeees Glasby 
y. Morris, 18 N. J. te. 


87. Ga.—Smith ae “Rome, LO Ga. 
89, 63 AmD 298. 
lowa.—Overman v. May, 35 Iowa 


89. 

Minn.—Rich v. Minneapolis, 387 
Minn. 423, 35 NW 2, 5 AmSR 861. 

ee Y. 88 App. 
Div.. 192, 84 NYS 699 aff OL S3; NE 
516, 76 NE 1106]; Deverell v. Bauer, 
41 App. Div. 53, 58 NYS 413; Fisher v. 
Rochester, 6 Lans. 225. 

Pa.—Scranton v. People’s Coal Co., 
256° Pa. 332, 100 A 818, E 

[a] Tlustration. — Stone taken 
from sewer trench. Deverell v. 
Bauer, 41. App.” Div; -.53,../58' NYS 


88. Sharkey Co. v. Portland, 58 Or. 
$58, 106 P 331, 114 P 933. 

89. Long v. Faulkner, 151 Ga. 837, 
108 SE 370; Overman v. May, 35 
lowa 89; St. Paul v. Bielenberg, 164 
Minn. 12, 204 NW 544; Rich v. Minne- 
apolis, 37 Minn. 423, 85a NW 62,8 5 
AmSR 861; Robert v. Sadler, 104 
Nery. 229, 10 NE 428, 58 AmR 498; 
Platt v. Oneonta, 88 "App. Div. 192, 
84 NYS 699 [aff 183 N. Y. 516 mem, 
76 NE 1106 mem]. 

Public easement in general see su- 
pra § 3666. P 

90. Long v. Faulkner, 151 Ga. 837, 
108 SE 370; Overman v. May, 35 Iowa 
89; St. Paul v. Bielenberg, 164 Minn. 
12, 204 NW 544; Rich v. Minneapolis, 
37 Minn. 423, 35 NW 2, 5 AmSR 861; 
Robert v. Sadler, 104’N. Y. 229, 10 
NE 428, 58 AmR 498; Platt v. One- 


-onta, 88 App. Div. 192, 84 NYS 699 


[aff 183 N. Y. 516 mem, 76 NE 1106 


mem]. 
91. See supra § 3666. 
92. Union Coal Co. v. La Salle, 136 


fll, 119, 26 NE 506, 12 LRA 326; Des 
Moines v. Hall, 24 Towa 234. 

93. Hawesville vy. Hawes, 6 Bush 
(Ky.) 232 

94. Leonard v. Cincinnati, 26 Oh. 
St. 447 [rev 5 te Dec. (reprint) 333, 
4 AmLRec 66 
| Removal ean use see infra text and 
notes 98-11. 

95. Platt v. Oneonta, 88 App. Div. 
192, 84 NYS 699 [rev 40 Misc. 42, 
81 NYS 161, and aff 183 N. Y. 516 
mem, 76 NE 1106 mem]; Leonard v. 
Cincinnati, 26 Oh, St. 447 [rev 5 Oh. 
Dec. (Reprint) 333, 4 AmLRec 


668]. ‘ 
96. Platt v. Oneonta, 88 App. Div. 
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to the contrary 


Thus, un- 
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_ Removal and use by municipality. The municipal- 
ity may remove material in connection with improv- 
ing or repairing a street,?7 and where it has thus 
removed material as a necessary part of the im- 
provement, it may use such material for improving 
or repairing the street®® at places other than that 
from which such material was removed,?? 
though the fee of the street is not in the muhicipal- 
There is authority for the view that the ma- 
terials removed may be used in improving or repair- 
ing streets other than that on which the abutting 
owner affected lives;? but there is also authority 


even 


The municipality cannot remove 


or use the soil or other material except for the pur- 
poses indicated above;* it must use only such ma- 
terial as it is reasonable to use;® and, according to 
some cases, may remove and use only material, the 
removal of which is necessarily required in the 
process of construction or repair.® 


It has been held 


that a municipality has the right to use old dis- 


192, 84 NYS 699 [rev 40 Misc. 42, 81 
NYS 161, and aff 183 N. Y. 516 mem, 
76 NE 1106 mem]. 
97. Conn.—New Haven v. Sargent, 
38 Conn. 50, 9 AmR 360, 
Ind. —Delphi v. Evans, 36 Ind. 90, 
10 AmR 12. 
Ky.—Shelbyville v. Hall, 210 Ky. 
Minneapolis, 37 


830, 276 SW 987. 

Minn. —Rich v. 

Minn. 423, 35 NW 2,5 AmSR $861. 

N. Y.—Robert v. Sadler, 104 N. Y. 
cig! afi NE 428, 58 AmSR 498. 

Pisa parker vy. Haines, 12 Oh. A. 
439, JL OA. sleet 

pean ope ae v. Twohy Bros. Co., 
113° Or. 230, 231.P 129, 36 ALR 1118. 

Tex.—La_ Grange v. Brown, (Civ. 
A.) 161 SW 8. 

98 St. Anthony Falls Water 
Power Co. v. King Wrought Iron 
Bridge Co., 23 Minn. 186, 23 AmR 
682; La Grange v. Brown, (Tex. Civ. 
Bie "161 SW 8. 

99. Ind.—Delphi v. Evans, 36 Ind. 
90, 10 AmR 12. 

Mich.—Bissell v. Collins, 28 Mich. 
277, 15 AmR 217. 

Minn.—Rich v. Minneapolis, 37 
Minn. 423, 35 NW 2, 5 AmSR 861; 
St. Anthony Falls Water Power Co. 
v. King Wrought Iron Bridge Co., 23 
Minn, en OMe 23 AmR 682 

N. Y.—Robert v. Sadler, 104 N. Y. 
229, 10 NE 428 58 AmR 498. 

Oh, —Dayton v. Haines, 12 Oh. A. 
439-3 t, ‘O.. Cy. As. 

Or.—Pearson y. Twohy Bros Co., 
113, Or. 230, 2381. P 129, 36 ALR, 1173. 

Tex.—La Grange v. Brown, (Civ. 
A.) 161 SW 8. 

[a] Change of railroad grade.—A 
municipality, in requiring the low- 
ering of railroad grades and the con- 
struction of overhead viaducts to 
eliminate grade crossings, has power 
to direct that the earth in part of a 
street embraced in the railroad com- 
pany’s right of way, when excavated, 
shall be placed in approaches to the 
viaduct, and the railroad company is 
liable for appropriating and removy- 
ing such dirt. Pearson v. Twohy 
Bros. Co.; 118° Or. 230, 231 BP 129, 36 
ALR 1113. 

1. See cases supra notes 97-99. 

2. New Haven v. Sargent, 38 Conn. 
50, 9 AmR 360; Shelbyville v. Hall, 
210 Ky. 830, 276 SW 8034 ue Grange 
v. Brown, (Tex. Civ. A.) 161 SW 8. 

[a] The owner of abutting prop- 
erty, assessed for a street improve- 
ment, is not entitled to credit for 
material removed from the surface 
of the street and used in improving 
or repairing other streets. Shelby- 
ville v. Hall, 210 Ky. 830, 276 SW 
987. 

[b] Outside corporate limits.—By 
statute a municipality was author- 
ized to use gravel and soil removed 
from a street within its corporate 
limits for the purpose of improving 
the highway:-to its water plant situ- 


ated outside such limits. La Grange 
Vv, Brown, (Tex. Civ. A.) 161 SW 8. .- 

[ec] In Indiana (1) the rule is de- 
clared to be that the city can remove 
the natural soil from one street to 
another only when the improvement 
of the two streets is embraced in one 
and the same general plan of im- 
provement. Delphi v. Evans, 36 Ind. 
90, 10 AmR 12; Haas v. Hvansville, 
20 Ind. A. 482, 50 NE 46.° (2) The 
municipality cannot direct the cut- 
ting down of a certain street for the 
purpose of obtaining material with 
which to fill a depression in another 
street, in the absence of a showing 
that the excavation in the first men- 
tioned street was made pursuant to 
a plan for the improvement of such 
street. Delphi v. Evans, supra. (3) 
Where a city adopts a general plan 
for the gradation and improvement 
of its streets, intersecting streets and 
streets in the vicinity of one im- 
proved are parts of the general plan, 
and the city may, as against an abut- 
ting owner, take surplus soil from 
the street in front of his property 
and use it ‘to construct an embank- 
ment in another street in the vicinity 
of the former streets, the embank- 
ment being a part of the same gen- 
eral plan of street improvement. 
Sinker-Davis Co. v. Indianapolis, 177 
Ind. 417, 94 NE 886. 

[d] Im Wisconsin the right has 
been upheld, both on the authority of 
the decided cases and also by impli- 
eation from a statute which provided 
that, in case there shall be within 
the limits of the highway in any road 
district any material suitable for the 
improvement of any highway in an 
adjoining district, it may be so used 
subject to the consent of the over- 
seer of such first district. Huston v. 
pert Atkinson, 56 Wis, 350, 14 NW 

3 Macon v. Hill, 58 Ga. 595; Smith 
v. Rome, 19 Ga. 89, 63 AmD 298. 

4 Cuming v. Prang, 24 Mich. 514; 
Viliski v. Minneapolis, 40 Minn. 304, 
41 NW 1050, 3 LRA 831; Rich v. Min- 
neapolis, 37 Minn. 4238, 35 NW 2, 5 
AmSR 861; Platt v. Oneonta, 88 App. 
Div. 192, 84 NYS 699 [aff 183 N. Y. 
516, 76 NE 1106]; Deverell v. Bauer, 
41 App. Div. 53, 58 NYS 4138; Dayton 
v. Haines, 12 Oh, A, 439, 31 O, C. A. 
ali 

5. Overman v. May, 35 Iowa 89. 

6 Rich v. Minneapolis, 37 Minn. 
423, 35 NW 2, 5 AmSR 861; Robert 
v. Sadler, 104_N, Y. 229, 10° NE 428, 
58 AmR 498. But see Bissell v. 
Collins, 28 Mich. 277, 15 AmR 217 
(where gravel was taken from one 
part of the street below the grade 
established for the improvement and 
used in another part, and the excava- 
tion was filled with surface soil and 
graveled over, and it was held that 
the abutting owner could not recover 
for the gravel so taken). 
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carded paving material for which other material 
has been substituted whether the municipality owns 
the fee or merely an easement in the street,’ even 
though paid for by taxation on benefits to adjacent 
property.’ But the municipality has no authority to 
remove paving material located in front of certain 
property and to use it elsewhere merely because of 
the abutting owner’s failure to pay an assessment 
therefor, where title to such material is in such 
owner,? and it has been held that the municipality 
has no right to remove a plank sidewalk laid at 
the expense of the municipality on the ground that 
it is the private property of the municipality, re- 
gardless of where the fee of the street resides.'? 
Where the abutting owner does not want the soil 
necessarily removed in the improvement of a street, 
the right of the municipality to sell it has been 
recognized.1+ 

' Removal and use by property owner. The view 
is usually taken that an abutting owner has no 
right, notwithstanding his ownership of the fee of 
the street, to remove the soil or minerals for his 
own use,!? and the possibility of a reverter of the 
fee does not give the abutting owner the right to 
take materials from the street;1* but the abutting 
owner who owns the fee is entitled to material ex- 
eavated by the municipality or a contractor, which 
is not used in the improvement or repair of streets,'* 
provided he makes his claim therefor,!> or removes 
it,*® in due season. In some jurisdictions it is held 
that the abutting owner has the right of removal," 
provided there is no interference with the public 
use of the street.!8 While the view has been taken 
that the abutting owner cannot compel the munici- 
pality to remove surplus materials to a place desig- 
nated by such owner,!® according’ to some cases, 
where an abutting owner is entitled to surplus soil 
or other material, he is entitled to the delivery of 
such material at some convenient place,?° but the 
municipality or a contractor cannot be required to 


7 Williams v. Ft. Smith, 165 Ark. 18. 
215, 263 SW 397; Snyder v. Lexing-| supra. 
ton, 49 SW 765, 20 KyL 1562. [a] 
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_deliver the surplus material at some remote or in- 

convenient place.2! It has been held that, where the 
title of the soil of the street is in the municipality, 
a contract of a lot owner with the municipality by 
which the latter is to pave the street and to place 
the material coming out of the street on the prop- 
erty of the lot owner is illegal,?* but an agree- 
ment by a municipality that a person who owns 
property on both sides of the street and who also 
owns the fee of the street can remove the stone 
in the street and dispose of it is sufficient considera- 
tion for the agreement of such person to grade the 
street to the established grade.”* 

Removal and use by contractor or other third per- 
sons. Where the title to the street is in the abutting 
owners, the municipal authorities have no power to 
confer on a third person the right to take soil 


from the street for his use against the objections 


of the abutting owners,?* A third person has no 
right to take minerals from beneath a street, where 
the title to the street is in the municipality, with- 
out the. consent of the municipality.2° The right 
of a contractor to remove materials which he has 
used in improving a street has been upheld where 
he has not been paid for such improvement, and 
they may be removed without material injury to 
the street and to the abutting property owner.?® 
Moreover, a contractor may make a specified use 
of material taken from the street where the munici- 
pality is authorized so to use the material,?7 but 
the contractor may not make such use of material 
as the municipality is not authorized to make.28 The 
contractor may make a binding agreement with 
the abutting owner to pay for material removed 
from the street.?9 

Remedies. Where an abutting owner is the owner 
of the fee of a street, he may sue for a wrongful 
injury to, or the removal of, the soil or other ma- 
terial.*° Moreover, where it is the duty of a prop- 
erty owner to lay a sidewalk and to maintain it in 


pei pneleRbOne, 164 Minn. 72, 204 NW 
24. 


Althen v. Kelly, 32 Minn. 280, 


8. Williams v. Ft. Smith, 165 Ark. 
215, 268 SW 397. 

9. Platt v. Oneonta, 88 App. Div. 
192, 84 NYS 699 [rev 40 Misc. 42, 81 
NYS 1611, and aff 183 N. Y. 516 mem, 
76 NE 1106 mem). 

10. Rogers v. Randall, 29 Mich. 41. 
tee Griswold v. Bay City, 35 Mich. 

12. New Haven v. Sargent, 38 
Conn. 50, 9 AmR 360; Palatine v. 
Kreuger, 121 Ill. 72, 12 NE 75 [rev 
20 Ill. A. 420]; St. Paul v. Bielen- 
berg, 164 Minn. 72, 204 NW 544; Madi- 
son v. Mayers, 97 Wis. 399, 73 NW 
43, 65 AmSR 127, 40 LRA 635. 

[a] An ordinance forbidding the 
removal of earth from any street 
for personal use without the con- 
sent of the board of trustees has 
been held valid even as against one 
acting under the direction of the 
owner of the fee of the street. Pala- 
tine v. Kreuger, 121 Ill. 72, 12 NE 
75 [rev 20 Ill, A. 420]. 

13. Matthiessen, etc., Zinc Co. v. 
La Salle, 117 I11,_411, 2 NE 406, 8 NE 
81 [aff 16 Ill, A. 69]. 

14. Haas v. Evansville, 20 Ind. A. 
482, 50 NE 46, 51 NE 105; Dayton v. 
Haines, 12 Oh. A. 439, 31 O. C. A. 17; 
Sharkey Co. v. Portland, 58 Or. 358, 
LOG=PA os1;. WA Pusss. 

15. Sharkey Co. v. Portland, 
pra. 

16. Haas v. Evansville, 20 Ind. A. 
482, 50 NE 46, 51 NE 105. 

17. Scranton y. People’s Coal Co., 
256 Pa. 332, 100 A 818. " 


su- 


—An abutting owner cannot remove 
minerals from under or adjacent to 
an established highway so as to 
cause subsidence or other injury 


thereto, as the street must receive | 


both lateral and vertical support. 
Scranton v. People’s Coal Co., 
Pa. 332, 100 A 818. 

19. Haas v. Evansville, 20 Ind. A. 
482, 50 NE 46, 51 NE 105. 

20. Dayton v. Haines, 12 Oh. A. 
4389, 81 O. C. A, 17; Sharkey Co. v. 
Portland, 58 Or. 358, 114 P 933. 

[a] Delivery on street or on abut- 
ting property.—The property owner, 
upon demand, is entitled to the sur- 
plus dirt and gravel to be delivered 
at the option of the municipality 
either 
the street or at some convenient 
place on the abutting, property ad- 


jacent to the street. Dayton  v. 
Haines, 12: Oh. A. 43895) 31° °O. G2 AY 
aye 

21. Dayton v. Haines, supra; Shar- 


key Co. v. Portland, 58 Or. 353, 106 P 
831, 114 P 933. 

22. Chatham .Land, ete:, "Co... v: 
Savannah, 34 Ga. A, 196, 129 SE 18. 

23. St. Paul v. Bielenberg, 164 
Minn. 72, 204 NW 544. 

[a] Where the contract was exe- 
cuted so far as the city could execute 
it, that is, defendant was permitted 
to remove and did remove the under- 
lying stone and used it, he cannot 
successfully urge want of power in 
the city in order to avoid his liabil- 
ity under the agreement. St. Paul 


256 | 


‘comply with the contract. 


at some convenient place on } 


1933. 


120 NW 188. 


- Union Coal Co. v. La Salle, 136. 
119, 26 NE 506, 12 LRA 326 [aff 
34 Ill. A, 93]. 

26. Snouffer v. Tipton, 161 Iowa 
223, 142 NW 97, LRA1915B 173. 

[a] Rule applied in a case in 
which title to the street was in the 


‘municipality and both the municipal- 
pity ee the abutting owners had, in 
‘lega. 


proceedings, successfully re- 
sisted payment for the improvement 
on the ground that the work did not 
Snouffer 
v. Tipton, 161 Iowa 223, 142 NW 97, 
LRA1915B 178. 
27. Bissell v. Collins, 28’ Mich, 277, 
15 AmR 217. : 
28. Sharkey Co. v. Portland, 58 Or. 
3538, 106 P 331, 114 P 933. : 
[a] Where a general plan of im-. 
provement embracing several streets 
iS not permissible under a particular 


|charter, a contractor could not use,| 


for his own benefit, on a certain 


| street, materials excavated on a dif- 


ferent street. 


Sharkey Co. v. Port- 
land, 58 Or. 


353, 106 P 331, 114 P 


29. St. Anthony: Falls Water Pow- 
er Co. v. King Wrought Iron Bridge 
Co., 23 Minn. 186, 23 AmR 682. { 

30. Conn.—Woodruff v. Neal, 28 

1 
35 Iowa 


Conn, 165. 
Iowa.—Overman v. May, 

89; Dubuque v. Maloney, 9 Iowa 450, 

74 AmD 3858. 


eer eer tee v. Dasso, 34 Mich, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


good condition, he has a cause of action against the 
person through whose negligence the sidewalk is 
injured,** and it has been held that, regardless of 
who has the fee of the street, an abutting owner may 
have such an interest in a sidewalk as will support 
an action for its wrongful removal.? The right of 
action may be enforced against the municipality 


where it is chargeable with the wrongful act.** But 


the abutting owner is not entitled to restrain the 
municipal authorities from collecting an assessment 
for an improvement beyond the actual expense of 
constructing such improvement after deducting the 


value of material which the contractor had taken — 


and appropriated to his own use.*4 . Actions by the 
municipality®® or by the governing body,*® based on 
the wrongful removal of materials from the street, 
have been upheld where title to the street is in the 
municipality or in the governing body. 

[§ 3675] e. Trees*7—(1) In General. Trees in 
the street belong to the abutting. owner where he is 
the owner of the fee,®* unless, according to some 
eases, they have been planted by the public au- 
thorities.°° Ordinarily, where the municipality owns 
the fee of a street, it is the owner of trees therein,*® 
and there is authority for the view that in Canada 
the crown owns the trees where it is the owner of 


N. Y.—Hyland y. Ossining, 57 Mise.] 1101, 8 LRA 798. 


212, 107 NYS 225 [aff'127 Ap. Div. N. 
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Y.—Platt v. Oneonta, 88 App. 
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the fee of the street.44 Under some statutes*? the 
owner of property on a street is the owner of the 
trees in the street adjacent to his land.*? The reser- 
vation in a deed of land for highway purposes of 
the trees on such land has been given effect.*4 

Scope and ‘extent of title or interest and right to 
maintain and protect. As a general rule the right 
of an abutting owner to plant and maintain trees in 
front of his land within the street is recognized 
where there is no interference with the public use 
of the street,*> even though such owner is not the 
owner of the fee of the street.*® But his title to, 
or interest in, trees in the street is subservient to 
the public right,*” and to the power of the munici- 
pality to regulate and control such trees.*8 Trees 
on a sidewalk may be an unlawful obstruction,*? but 
shade trees are not a nuisance per se, and only be- 
come such when they obstruct or interfere with the 
use of the highway or street.°° An abutting owner 
who owns trees in the street may use whatever force 
is necessary to protect them from injury,*! and some 
statutes confer on him the right to ineclose the trees 
for 'the purposes of protecting them’ and of his en- 
joyment of them.*? Ordinarily, where the abutting 
owner owns the fee of the street, he may remove the 
trees at his pleasure.®*? There is a duty of mutual 


| benefit of the health and convenience 
of the community. Hill y. Oxnard, 


eri. 


“474, 28 A 1039, 23 LRA 685; 


291. 111 NYS 309]. 

Or. —Sharkey Co. v. Portland, 58 
Or;*353,.106 P 331, 114 P 933, 

[a] "‘Tustration.—Conversion by 
contractor of stone taken from street. 
Deverell v. Bauer, 41 App. Div. 53, 
58 NYS 413; Fisher v. Rochester, 6 
ans. (N. Y.) 225, 

31. Parish v. Baird, 160 N. Y. 302, 
54 NE 724; Fix v. Bellew-Merritt Co., 
138 App. Div. 579, 123 NYS 248... 

[a] Bule applied where the injury 
occurred through the negligence of 
defendant corporation, who, with per- 
mission of the municipality, was eX- 
eavating for the purpose of laying 
eonduits in the street. Fix v. Bellew- 
Merritt Co., 138 App. Div. 579, 123 
NYS 248. 

32. Rogers vy. Randall, 29 Mich. 
Al. 

83. Rogers v. Randall, supra; Pe- 
derson v. Rushford, 146 Minn. 133, 


177 NW. 9438. 

34. Fisher vy. Rochester, 6 Lans. 
IGN, Y.) 225: 

85. Union Coal Co. v. La Salle, 136 


119, 26 NE 506, 12 LRA 326; 
Des Moines v. Hall, 24 Iowa 234. 


86. Hawesville Vv. Hawes, 6 Bush 
(Ky.) 2382. 
37. Control of municipality in gen- 


eral see infra § 3698. 

Cutting branches by traveler where 
“Fatale with travel see infra § 
1698. 

Removal by municipality as ob- 
structions see infra § 3698. 

38. Cal.—Butler v. Zeiss, 63 Cal. 
Ay 78, 218 P 54. 

Ga.—Long y. Faulkner, 151 Ga. 837, 
108 SE 370; Atlanta v. Holliday, 96 
Ga, 546, 23 SE 509. 

Ky.—Blalock v. Atwood, 154 Ky. 
394, 157 SW 694, 46 LRANS 3. 

La.—Landry v. Lake Charles, 125 
Lia, 210, 51 S 120. 

Mich.Stretch_ v. Cassopolis, (125 
Mich. mg 84 NW 51, 84 AmSR 567, 
51 LRA 3845. 

Minn.—Pederson v. Rushford, 146 
Minn. 133, 177 NW 943; West Vv. 
“res Bear, 107 Minn. 237, 119 NW 

64 

Mo.—Piculjan v. 
Light, etce., Co., 208 Mo, A. 
SW 1006. 

N. H.—McCaffrey v. Concord Elec- 
tric Co., 80 N. H. 45, 114 A 395, 17 
ALR 813. 

N. J—Avis v. Vineland, 56 N. J. L. 

Weller 


L. 470, 19 A 


Union” Electric 
331, 234 


ve McCormick, 52 N. J. 


Div. 192, 84 NYS 699 [aff 183 N.Y. 
516 mem, 76 NE 1106 mem]; Lan- 


easter v. Richardson, 4 Lans. 136; 
Ellison y, Allen, 30 NYS 441. 
Oh.—Amelia v. Hicks, 7 Oh, A. 


132. 

Can.—O’Connor'v. Nova Scotia Tel. 
Co., Ltd., 22 Can. S, C. 276 [allowing 
app 23 N. S. 509]. 

See Brahan vy. Meridian Home Tel. 
Co., 97 Miss. 326, 52 S 485 (where 
it was held that property owners own 
the trees in the street in front of 
their lots, but the opinion does not 
show whether the owner in the par- 
ticular case owned the fee of the 
street). 

But see Mt. Carmel v. Shaw, 155 
Tll. 37, 48, 89 NE 584, 46 AmSR 311, 
27 LRA 580 (where, in a case in 
which the fee of the street was in 
the abutting owner, the court said: 
“Shade trees in the public streets 
of a city are the property of the 
municipality”’). 

[a] Fruit—Where a tree in a 
street is the property of an abut- 
ting owner, he owns its fruit, such as 


nuts, Long v. Faulkner, 151’ Ga. 837, 
108 SE 370. 
[b] The public has no right to 


the trees, or to use them, even if 
necessarily removed to construct or 
maintain, the way. McCaffrey v. 
Concord Hlectric Co., 80 N. H. 45, 114 
A 395, 17 ALR 813. 

39. Avis v. Vineland, 56 N. J. L. 
474, 28 A 1039, 23 LRA 685 (dictum). 

40. Norman Milling, GUC. yc Onis 
Bethurem, 41 Okl, 735, 139 P 830, 51 
LRANS 1082. 

41. Atty.—Gen. v. Saanich ae 
29 B. C. 268, 56 DomLR 482, [1921] 1 
WestWkly 471. 

42. See statutory provisions. 

43. Bannatyne v. Suburban Rapid 
Transit Co., 15 Man. 7. 

[a] A subsequent statute giving 
a railroad company the right to oc- 
cupy the highway did not, it was held, 
destroy the statutory right of an ad- 
jacent owner to claim ownership in, 
and to protect, trees in the street. 
Bannatyne v. Suburban Rapid Transit 
Co., 15 Man. 7. 

44, Hill v. Oxnard, 46 Cal. A. 624, 
189 P 825. 

[a] The cutting down or destroy- 
ing of the trees so reserved without 
the consent of the owner of the trees, 
and without compensation, cannot be 
justified on the ground that it is an 
exercise of the police power for’ the 


46 Cal. A. 624, 189 P 825. 

45, Cartwright v. Liberty Tel. Co., 
205 Mo, 126, 103 SW 982, 12 LRANS 
1125, 12 AnnCas 249; Southwestern 
Tel., ete., Co. v. Smithdeal, 104 Tex. 
258, 136 SW 1049, 103 Tex, 128, 124 
SW 627; Blair v. Waldo, (Tex, Civ. 
A.) 245 SW 986. 

46. Adams v. Syracuse Lighting 
Co., 187 App. Div. 449, 121 NYS 762; 
Donahue v. Keystone: Gas Co., 90 App. 
Div. 386, 85 NYS 478 [aff 181 ANS = We 
313, 73 NE 1108, 106 AmSR 549, 70 
LRA 761]; Lane v. Lamke, 53 App. 
Div. 395, 65 NYS 1090; Lovejoy 
ys Campbell, L6. Sa eDev 23127992 VIN W: 


151 
148, 


47. Ga.—Long  v. 
Ga. 837, 108 SE 370. 

Kan.—-Paola v. Wentz, 79 Kan. 
98 P 775, 181 AmSR 290, 

Mich.—Stretch y. Cassopolis, 125 
Mich. 167, 84 NW 51, 84 AmSR 567, 
51 LRA 345. 

N. Y.—Platt v. Oneonta, 88 Ap 
Div. 192, 84 NYS 699 [aff 183 N, Y. 
516 mem, 76 NH 1106 mem]. 

N. C.—-Moore v. Carolina Power, 


Faulkner, 


ete., Co. 163 N. .C. 300,.79 SE 596. 

Pa.—Gladdon v. Duncannon, : 23 Pa. 
Co. 81. 

48. See infra § 3698. 

49. Vanderhurst v. Tholeke, 113 
Cal. 147, 45 P 266, 35 LRA 267; Hill 


vy. Oxnard, 46 Cal. A. 624, 189 P 825; 
Frostburg y. Wineland, 98 Ma. 239, 
56 A 811, 108 AmSR 399, 64 LRA 627, 
1 AnnCas 7838; Chase v. Oshkosh, 81 
Wis. 313, 51 NW 560, 29 AmSR 898, 
15 LRA 553. 

50. Altpeter v. Postal Tel.-Cable 
Co., 82 Cal. A, 738, 164 P 35; Bverett 
v. Council Bluffs, 46 Iowa 66; Frost- 
burg v. Wineland, 98 Md. 239, 56 A 
811, 108 AmSR 399, 64 LRA 627, 1 
AnnCas 783. 

51. Graves v. Shattuck, 35 N. H. 
257, 69 AmD 536. 

52. Bannatyne v. Suburban Rapid 
Transit Co., 15 Man, 7. 

{a] Tllustration.—In Manitoba a 
statute gives the owner the right to 
inclose a strip of land which is part 
of the highway, with the trees grow- 
ing on such land, for the purpose of 
protecting the trees and also to en- 
joy them for shade and ornamental 
purposes. Bannatyne v. Suburban 
Rapid Transit Co., 15 Man. 7. 

53. Lancaster v. Richardson, 4 
Lans. (N. Y.) 1386; Chase v. Oshkosh, 
81 Wis. 318, 51 NW 560, 29 AmSR 
898, 15 LRA 559.4 
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accommodation between an abutting owner who has 
an interest in trees in the street and one who is 
authorized to string wires in the same street.°* 

An abutting owner 
who owns a tree in the street may be liable for 
injuries resulting from his failure properly to main- 
tain it,°° but in the absence of a showing that the 
abutting owner planted the tree, or that it was his 
duty to maintain it, he cannot be held liable.*® 
Abutting owners who 
have a property right in trees in a street or in 
maintaining them,’ as where they own the fee of 
the street,°S or have, in the exercise of a right, 
planted or maintained the trees, although they do 


Liability of abutting owner. 


[§ 3676] (2) Remedies. 


54. Normal Milling, ete., Co. v. 
Bethurem, 41 Okl. 735, 139 P 830, 51 
LRANS 1082. ‘ 

{a] hus (1) it is only where pub- 
lie necessity justifies such act that 
a city may authorize an abutting lot 
owner having an equitable interest 
in trees growing in the street, or a 
company which has strung wires in 
the street, to exclude the other from 
space first rightfully occupied by the 
other, and so inflict substantial dam- 
age without due compensation. Nor- 
man Milling, ete., Co. v. Bethurem, 
41 Okl. 735, 139 P 8380, 51.  LRANS 
1082. (2) The lot owner cannot re- 
cover for slight injuries to the trees 
from necessary and reasonable trim- 
ming. Norman Milling, ete., Co. v. 
Bethurem, supra. 

55. Weller v. McCormick, 52 N. J. 
L. 470, 19 A 1101, 8 LRA 798. 

56. Weller v. McCormick, 47 N. J. 
L. 397,.1 A 516, 54 AmR 175. 

57. Cal.—Altpeter v. Postal Tel.- 
Cable Co., 32 Cal. A. 738, 164 P 35. 

Iowa.—Newland v. Iowa R., ete, 
Co., 179 Towa 228, 159 NW 244; Rich- 
ardson v. Webster City, 111 Iowa 427, 
82 NW 920; Blanden y. Ft. Dodge, 102 
Iowa 441, 71 NW 411. 

Miss.—Brahan vy. Meridian Home 
Tel. Co., 97 Miss. 326, 52 S 485; Cum- 
berland Tel., etc., Co. v. Cassidy, 78 
Miss, 666, 29 S 762. 

N. H.—McCaffrey v. Concord Elec- 
tric Co., 80 N. H. 46, 114°A 1396, 17 
ALR 813; Darling v. Newport Blec- 
tric Light Co., 74. N. H. 515, 69 A 885, 

N. Y.—Cary v. Schwab, 123 Misc. 
536, 205 NYS 903 [aff 211 App. Div. 
840 mem, 206 NYS 891 mem]; Kings- 
ley v. Pounds, 96 Mise. 27, 160 NYS 
228. ~ 

N. C.—Wheeler v. Norfolk-Carolina 
Tels; ete.; Co: 172. N.C. 9,89: SH 793; 
Tate v. Greensboro, 114 N. C. 392, 
19 SE 767, 24 LRA 671. 

Oh.—Amelia v. Hicks, 7 Oh, A. 132; 
Massillon v. Huff, 14 Oh. Cir. Ct. N. 
§. 193, 32 Oh. Cir. Ct. 333; Newcom- 
erstown v. Dickenson, 14 Oh. Cir. Ct. 
Nees ots 182: Oh. Cit: NCSI Ls Pant 47.7 
Oh. St. 597 mem, 84 NE 1134 mem]. 

Que.—L’Hussier v. Brosseau, 20 
Que. Super. 170; Beauchamp vy. Mont- 
real, 7-Montr. Super. 382. 

[a] Trespass is a proper action.— 
Darling v. Newport Electric Light 
Co.,.74 N. H. 515, 69 A 885. 


58. Cal.—Butler y. Zeiss, 63 Cal. 
Ny ie Pe iad Sa 
Mass.—Bliss vy. Ball, 99 Mass. 597, 


Mich.—Stretch y. Cassopolis, 125 
Mich. 167, 84 NW 51, 84 AmSR 567, 
b1 LRA. 346, 

Minn.—Pederson v. Rushford, 146 
Minn. 133, 177 NW 948. 

N. J.—Avis v. Vineland, 56 N. J. L. 
474, 28 A 1039, 28 LRA 685, 

N. Y.—Smith v. Commercial Con- 
ae Co., 145 App. Div. 608, 130 NYS 
403. 

N. C.—Brown vy. Asheville Electric 
ight Co., 1388 N. C. 533, 51 SE 62, 107 
AmSR 554, 69 LRA 681. 

Wash.—Simons v. Wilson, 61 Wash. 
674, 112 P 653. 


Wis.—Chase v. Oshkosh, 81 Wis. 
218, 51 NW 560, 29 AmSR 898, 15 
LRA 553. 
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trees. 


trees.°* 


f 

Can.—O’Connor v. Nova Scotia Tel. 
Co., 22 Can. S. C. 276 [allowing app 
23 N.S. 509]. 

59. Rockford Gas Light, etc., Co. 
v. Ernst, 68 Ill. A. 300; Donahue v. 
Keystone Gas Co., 181 N, Y. 313, 73 
NE 1108, 106 AmSR 549, 90 LRA 761 
[aff 90 App. Div. 386, 85 NYS 478]; 
Adams v. Syracuse Lighting Co., 137 
App. Div. 449, 121 NYS 762; Osborne 
v. Auburn Tel. Co., 111 App. Div. 702, 
97 NYS 874 [rev on. other grounds 
189 N. Y.-393, 82 NE 428]; Lane v. 
Lamke, 58 App. Div. 395, 65 NYS 
1090; Normal Milling, ete., Co. v. 
Bethurem, 41 Okl. 735, 139 P 830, 51 
LRANS 1082; Lovejoy v. Campbell, 16 
S. D~231, 92 NW 24. 

[a] Thus, where an, owner of 
wires voluntarily strung within the 
space potentially occupied by trees 
grown in the street by the abutting 
lot owner injuriously cuts back the 
trees from contact with the wires, 
he is ordinarily a trespasser ab ini- 
tio, and liable to the abutting owner 
for all the consequential damages to 
his lot. Norman Milling, etec., Co. 
v. Bethurem, 41 Okl. 735, 139 P 830, 
51 LRANS 1082. 

[b] Under some statutes a right 
of action exists regardless of whether 
the fee to the street is in the muni- 
cipality or in the abutting owners. 
Simons vy. Wilson, 61 Wash. 574, 112 
P 653. 

60. Stretch v. Cassopolis, 125, 
Mich. 167, 84 NW 51, 84 AmSR 567, 
51 LRA 345; Pederson y. Rushford, 
146 Minn. 133, 177 NW 9438; Amelia 
v. Hicks, 7 Oh. A. 132; Massillon v. 
Huff, 14 Oh. Cir. Ct. N. S..193, 32 Oh. 
Cir. Ct. 333; Newcomerstown v. Dick- 
enson, 14 (Oh: Cir. Ct. (N.S. 190, 232 
Oh.’ Cir. Ctl 1311 faft7 (OherStscboy 
mem, 84 NE 1134 mem]; Beauchamp 
v. Meher (Que.) 7 Montr. Super. 
382. 

[a] Claim for damages.—lIt has 
been held that a statutory provision 
requiring the filing of a claim for 
damages before action is brought 
against a municipality does not ap- 
ply to an action to recover for in- 
jury to shade trees caused by the 
acts of one who contracts with the 
municipality for the stringing of 
electric wires for the municipality 
for the purpose of supplying light 
for streets and for commercial pur- 
poses, Amelia v. Hicks, 7 Oh. 
132. 

Injury or destruction of trees as 
element of damages resultine from 
an improvement see supra § 2678. 

Torts of municipality in general 
see supra §§ 1700-2080 in 43 C. J. 

61. Massillon v. Huff, 14 Oh, Cir. 
Ct. -N,. $)°193,682 Ohi CireCt.1333: 

[a] Where the municipality gives 
tree trimming privilege to contractor 
for stringing of electric light wires, 
the municipality and the contractor 
are liable in damages to an abutting 
owner for injury to shade trees by 
unnecessary and reckless trimming. 
Amelia v. Hicks, 7 Oh. A. 132. 

Cal.—Alipeter v. Postal Tel. 
Cable Co., 82 Cal. A. 788, 164 P 35. 

Miss.—Brahan y. Meridian Home 

Tel. Co., 97 Miss. 326, 52 S 485. 


_ [§§ 3675-3676 — 


not own the fee of the street,®® have a right of action 
for a wrongful injury to, or destruction of, such 
The right to enforce by action the lability 
of the municipality where it is chargeable with the 
wrongful act has been recognized or upheld,®° and 
the municipality and a contractor who is doing work 
for the municipality may be jointly lable.*t Puble 
utility or service companies which wrongfully injure 
or destroy trees are liable for the damages in- 
flicted.°2 "Where, however, the abutting owner has 
no property right or interest in the trees, or in their 
maintenance, he cannot maintain an action based 
on the wrongful injury to, or destruction of, such 
Where the abutting owner has a property 


N. H.—Darling v. Newport Hlectric 
Light Co., 74 N. H. 515, 69 A 885. 

N. Y.—Donahue vy. Keystone Gas 
Co., (1810 N.Y." 313," 13 NEY 110 8a 
AmSR 549, 70 LRA 761; Adams v. 
Syracuse Lighting Co., 137 App. Div. 
449, 121 NYS 762. 

Okl.—Norman Milling, ete., Co. v. 
Bethurem, 41 Okl. 735, 139 P 830, 51 
LRANS 1082. 

{a] MTliustrations.—(1) A tele- 
graph or telephone corporation in 
trimming or severing branches of 
trees to prevent contact of wires 
therewith can do no more than- is 
necessary for proper and efficient 
working of wires without subjecting 
itself to civil liability for damages. 
Altpeter v. Postal Tel.-Cable Co., 32 
Cal. A. 738, 164 P 35. (2) Where a 
gas company allowed gas to escape 
after notice, thereby destroying shade 
trees in front of the lot of an abut- 
ting owner, although the city might 
have a right of action for their de- 
struction, it did not affect the right 
of the abutting owner to recover, as 
the damages were distinct, the cause 
of action of the owner being limited 
to his ‘special rights, and the cause 
of action of the city to its general 
rights. Donahue v.: Keystone Gas 
Co.,. 181, N. Y.. 313, 73. NE. 1408, 106 
AmSR 549, 70 LRA 761 [aff 90 App. 
Div. 386, 85 NYS 478].. (3) Under a 
statute requiring one destroying any 
tree, without the consent of the 
owner, to pay the statutory penalty, 
a telephone company, which cut such 
trees without the consent of an ad- 
jacent property owner, will be liable 
under the statute, since such a prop- 
erty owner owns the trees in front 
of his lots and between the sidewalks 
and the streets. Brahan y. Meridian 
Home Tel, Co., 97 Miss. 326, 52 S 485. 

{[b] Where a public utility com- 
pany is bound to make compensation 
(1) for injury to, and destruction of, 
trees (see Eminent Domain § 130), 
(2) the fact that the work was done 
skillfully does not relieve the cor- 
poration from liability for the in- 
juries sustained (Moore y. Carolina 
she ete,, Co..163NiC.3.00,:79 tS 

Liability of public utility company 
for injury to, or destruction of, 
trees, necessarily resulting from exer- 
cise of its rights in street see Emi- 
nent Domain § 130. 

63. Atty.-Gen. v. Saanich Corp., 29 
B. C. 268, 50 DomLR 482, [1921] 1 
WestWkly 471; Hodgins v. Toronto, 
£9) Ont: Avwibens 

[a] Title in crown and possession 
in municipality.—An abutting owner 
has no cause of action against the 
municipality for cutting trees in a 
highway, where title to such highway 


is in the crown and possession is in - 


the municipality. Atty.-Gen. y. 
Saanich Corp., 29 B. C. 268, 50 Dom 
LR 482, [1921] 1 WestWkly 471. 

{b] In order to show that he has 
rights in trees growing upon a road 
originally laid out by the govern- 
ment, a landowner must bring him- 


self within special statutory provi- 


sions giving such rights. 


Hodgins v. 
Toronto, 19 Ont. A. 537. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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interest in the trees, he may obtain an injunction 
) against one who threatens wrongful destruction or 
-injury,®* or against the municipality if it threatens 
to remove, destroy, or injure such trees in an op- 
| pressive exercise of its power over streets.°> But 
of course an injunction will not lie in respect of 
acts which are within the discretion of the munici- 
‘pal authorities.66 The burden of proving the facts 
- on which his cause of action depends is on plaintiff.67 
’ The facts may be such as to permit the recovery 
of punitive damages,®® and by virtue of certain 
s statutory provisions treble damages may be re- 


: 64. Kingsley v. Pounds, 96 Misc. 
27, 160 NYS 228; Bannatyne. v. Sub- 
1 


241 Mass. 438. 
urban Rapid Transit Co., 15 Man. 7. 

; 65. Cal.—Hill v. Oxnard, 46 Cal. 

. A, 624, 189 P 825. 

Iowa.—-Burget v. Greenfield, 120 

| towa 432, 94 NW 933; Everett v. 

( Council Bluffs, 46 Iowa 66. 

: Kan.—Paola v. Wentz, 79 Kan. 148, 

if 98 P 775, 1381 AmSR = 290. 

Md.—Easton v. Turner, 117 Md. 

111, 838 A 42; Frostburg v. Wineland, 
98 Md. 239, 56 A 811, i103 AmSR 


399. 
Mo.—Webb v. Strobach, 143 Mo, A. 


§§ 18-73. 


§ 597 in 43 C. 
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70. Salem v. Salem Gas Light Co., 
135) NEW 573: 
71. Cross references: 
Control and regulation of:. 
Bridges see Bridges § 60. 
Highways see Highways § 409. 
Motor vehicles see Motor Vehicles 


Grants of privileges 
infra § 3760 et seq. 
Police regulations of vehicles 
means of Papo ren see supra 


Power of muntoinelity to keep side- 
walks in repair see supra § 2297. 


[44 C.3.] 925 


covered.®® 

Remedies of municipality. The municipality has 
such an interest in trees in a street in front of prop- 
erty owned by the municipality that it may maintain 
an action for damages for their destruction.”° 

[§ 3677] 12. Power To Control and Regulate71— 
a. Power of State—(1) Existence of Power. Within 
federal and state constitutional limitations, the leg- 
islature as representative of the state has power 
to control and regulate streets in any way not in- 
consistent with their proper use.72. The rule applies 
to a bridge constituting a part or continuation of 


185, 32 P 896. 

Md. Bareiiore, 
Reaney, 42 Md. 117. 

Mass.—Cheney vy. Barker, 198 Mass. 
356, 84 NE 492, 16 LRANS 436; 
Prince v. Crocker, 166 Mass. 347, 44 
NE 446, 32 LRA 610; Com. v. Abra- 
hams, 156 Mass. Bilis 30 NE Woe; Conte 
Vv. Davis, 140 Mass. 485, 4 NE BY Gr 
Sawyer v. Davis, 136 Mass. 239, 49 
AmR 27; Com. v. Brooks, 109 Mass. 
3555 Pedrick vy, Bailey, 12 Gray 161; 
In re Nightingale, 11 Pick, 168. 

Minn.—State vy. Minneapolis Park 
Comrs., 100 Minn, 150, 110 NW 1121, 
5 LRANS 1045; Daley V. Stevan, q 


ete., “R.2° Co. - Vv. 


in streets see 


and 


459, 127 SW 680 

Pa—Gitt v. Hanover Borough, 4 
Pa. Dist. 606. 

fa] Paving ordinance.—The right 


of an owner of property abutting on 


a street to plant shade and orna- 
mental trees along his property is 
a valuable one, 
nance, which unnecessarily provides 
for the destruction of shade and or- 
namental trees, is to that extent un- 
reasonable, and the court will re- 
strain the municipality from injuring 
Such trees. Webb v. Strobach, 143 
Mo. A. 459, 127 SW 680. , 

66. Vanderhurst v. Tholcke, 113 
Cal. 147, 45 P 266, 35 LRA 267; Ros- 
enthal v. Goldsboro, 149 N. C. 128, 
oS 905, 20 LRANS 809, 16 AnnCas 

67. Altpeter v. Postal Tel.-Cable 
Co., 32 Cal. A. 738, 164 P 35; Norman 
Milling, etc., Co. v. Bethurem, 41 Okl. 
735, 139 P 830, 51 LRANS 10382. 

{al Tllustration.—In some juris- 
dictions, in order to recover damages, 
plaintiff must show that it was en- 
tirely unnecessary for a telegraph 
company, lawfully in the street, to 
remove certain branches or limbs. 
Altpeter v. Postal Tel.-Cable Co., 32 
Cal. A. 738, 164 P 35. 

68. Cumberland Tel., 
Cassidy, 78 Miss. 666, 29'S 762. 
Wheeler v. Norfolk-Carolina Tel., etc., 
Maerua INaC, 9° 89 SH 793; Moore 
VV. Carolina. Power, etc., Co., 163 N. 
@, 300, 79 SE 596. 

{a] MTlustrations.—(1) Where an 
electric light company, authorized to 
place poles and wires along a city 
Street, invades the rights of an abut- 
ting owner in the trees on the street 
in front of his property, and there 
is wantonness, oppression, or bad 
motive, the abutting ®wner may be 
awarded punitive damages. Moore 
v. Carolina Power, etc., Co., 163 N. C. 
300, 79 SE 596. (2) The cutting of 
shade trees on the sidewalk over the 
protests of the wife of the abutting 
Owner warrants the imposition of 
punitive damages. Wheeler v. Nor- 
folk-Carolina Tel., etc., Co., 172 N. C. 
9, 89 SE 798. (38) Where the owner 
of shade trees situated between the 
Sidewalk and street in front of his 
lot refuses permission to a telephone 
company to cut out a portion of the 
top thereof which interferes with its 
telephone wires, but the company 
euts out such top in his absence, he 
may recover punitive damages there- 
for, although the city council and 
marshal authorized the company so 
to act. Cumberland Tel., etc., Co. v. 
Cassedy, 78 Miss. 666, 29 S 762. 

69. Smith v. Commercial Constr. 
Co., 145 App. Div. 603, 130 NYS 403; 
ereens y. Wilson, 61 Wash. 574, 112 


ete, Con sv. 


and a paving ordi- 


Use as highway see infra §§ 3871- 
3893 


72. U. S.—wWilson v. Eureka City, 
LTS Ui Ste Salo OSGt sii 240- Led. 
603; Wabash R. Co. v. Defiance, 167 
U. 8. 88, 17 SCt 748, 42 L. ed. 87; 
Jones v. Brim, 165 U. S. 180, 17 sct 
282, 41 L. ed. 677; Northern Transp. 
Co. v. Chicago, 99 Mas: 635, 25 L. ed. 
336; Memphis v. Postal Tel. Cable 
Co.;- 139 Fed. 707 -[rev on ‘other 
grounds 145 Fed. 602, 76 CCA 292]; 
Columbus v. Union Pac. R. Oo, 137 
Fed. 869, 70 CCA 207. 

Ala.— Wiggins v. Skeggs, 171 Ala. 
492, 54 S 756. 


Cal. —Western Union Tel. Co. v. 
Hopkins, 160 Cal. 106, 116 P 557; 
In re Flaherty, 105 Cal. 558, 38 P 


981, 27 LRA 529; Ex p. Casinello, 62 
Cal. 538; In re Smith, 26 Cal. A. 116, 
146 P 82. 

Conn.,—Yale Univ. v. New Haven, 
te Conn. 610, 1384 A 268, 47 ALR 

Fla.—State y. Jacksonville St. R. 
Co., 29 Fla. 590, 10 S:- 590. 

Ga.—Lee County v. Smithville, 154 
Ga. 650, ASUS 107- 

Ill.—Weksler v. Collins, 317 Ill. 
132, 147 NE 797; Peo. v. Field, 266 
Til. 609, 107 NE 364, LRA1915F 937, 
AnnCas1916B 743; Illinois Malleable 
Iron Go, v. Lincoln Park, 263 Ill. 446, 
105 NE 336, 51 LRANS 1203; Heppes 
Co!) Gs Chicago, 260 Til. 506, 103 NE 
455; Springfield v. Postal Tel. -Cable 
Co., 253 Ill. 346, 97 NE 672 [aff 164 
TVA 2 27 Gili Peo. v. Chicago Tel. Co., 
245 Tl. 1/21, 91 NE 1065; Harder’s 
Fireproof Storage, etc., Co. v. Chi- 
cago, 235 Ill. 58, 85 NE 245, 14 Ann- 
Cas 536; Cicero Lumber Co. v. Cicero, 
176 Ill. 9, 51 NE 758, 68 AmSR 155, 
42 LRA 696; West Chicago Park 
Comrs. v. McMullen, 134 Ill. 170, 25 
NE 676, 10 LRA 215; Chicago, etc., 
Ri (Co.v.' Dunbar, 100 Tl. 1105 Peo. 
v. Walsh,--96 Ill. 232, 36 AmR 135; 
Kreigh v, Chicago, 86 Tll. 407. 

Ind.—Farmers’, etc,, Co-op, Tel, Co. 
Co., 187 Ind. 871, 119 
NE 513; Winfield v. State Public 
Serv. Commn., 187 Ind. 53, 118 NE 
531; Windfall City. v. Somerville, 181 
Ind. 463, 104 NE 859, AnnCasi1916D 


v. Boswell Tel. 


661. 

Towa.—Louden v. Starr, 171 Iowa 
528, 154 NW 3831; Hedrick v. Lanz, 
170 Iowa 487, 152 NW. 610; Hast 


Boyer Tel. Co. v. Vail, 166 Iowa 226, 
147 NW 3827; Council Bluffs v. Kan- 
sas City, etc:, R.Co., 45 Iowa ‘338, 
24 AmR 1773; Gray v. Iowa Land Co., 
26 Iowa 387; Clinton v. Cedar Rapids, 
étc., R.-Co., "24 Iowa 455, 

Kan. —State v. Parsons St. R., etc., 
Co., 81 Kan. 430, 433, 105 P 704, 28 
LRANS 1082 [eit Cyc]; La Harpe 
v. Elin Tp. Gas, etc., Co., 69 Kan. 97, 
76 P 448; McGrew v. Stewart, 51 Kan. 


Minn. 390. 

Mo.—Bingham vy. Kollman, 256 Mo. 
573, 165 SW 1097; State v. Missouri, 
ete., Tel. Co., 189 Mo. 838, 88 SW 41; 
Dubach v. Hannibal, ete., R. Co., 89 
Mo. 483, 1 SW 86. 

Mont.—Kipp v. Davis-Daly Copper 
Co., .41) "Mont? 509). 210) P “237/9936. 
LRANS 666, 21 AnnCas 1372. 

N. H.—State v. Scott, 132 A 685; 
State v. Aldrich, 70 N. H. 39d, 47 
A 602, 85 AmSR 681. 

N. J.—United Ri ete:, (Copy, Jer- 
Sey €ity.7 TAN au 80s 58 SAS tas 
Jersey City v. Jersey City, etc. R. 
Co., 20 N. J. Eq. 360. 

N. Y.—Bradley v. Degnon Contract- 
ing Co., 224 N. Y. 60, 120 NE 89; Hoey 
vi Gilroy;.129): Nie ¥. 1132, 29).NE 86: 
Peo. v. McDonald, 69 N. Y. 362; Astor 
v. New York, 62 N. Y. 567; Peo. v. 
Flagg, 46 N. Y. 401; Browne v. New 
York, 213 App. Div. 206, 211 NYS 
306 [aff 241 N. Y. 96, 149 NE 211]; 
New York v. Citizens’ Water Supply 
Co., 204 App. Div. 783, 198 NYS 816 
{aff 237 N. Y. 587 mem, 1438 NE 753 
mem]; Stern y. International R. Co., 
167 App. Div. 503, 153 NYS 520 [aff 
220 N. Y. 284, 115 NE 759]; Willcox 
v. Richmond Light, ete., Co., 142 App. 
Div. 44, 128 NYS 266 [aff 202 N. Y. 
515 mem, 95 NE 1141 mem]; Roderick 


v. Whitson, 51 Hun 620, 4 NYS 112; 
Peo. v. New York, etc., R. Co., 45 
Barb, 738, 26 HowPr .44; Seward v. 


Beach, 29 Barb. 239; Hconomic Pow- 
er, etc., Co. v. Buffalo, 59 Mise. 571, 
111 NYS 443 [aff 128 App. Div. 883, 
112 NYS 1127 (rev on other grounds 
195 N. Y. 286, 88 NE 389)]; Wilcox 
v. McClellan, 47 Mise. 465, 95 NYS 941 
[aff 110 App, Div: 378, 9% NYS 311 
(aff 185 N. Y. 9, 77 NE 986)]; Peter 
F. Connolly Co. v. State, 198 NYS 
882; Second Dist. Public Serv. 
Commn. v. Booth, 155 NYS = 568 
[aff 170 App. Div. 590, 156 NYS 
140]. 

Okl.—Byars v. State, 2 Okl. Cr. 481, 
102 P 804, AnnCasi912A 765. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909; Simon v. Northup, 
27 Or. 487, 40 ’P 560, 30 LRA 171; 
Portland, etc., Ine Co. Vv. Portland, 
14 Or, 188, 12 P 265, 58 AmR 299, 

Pa.—Duquesne. v. Fincke, 269 Pa. 
112, 112 A 130; McGee's App., 114 Pa. 
470, 8 A 237; Baird: v. Rice, 63° Paz 
489; Mercer V. Pittsburgh, etc. R. 
Co., 36> Pans 99) Commis vi Brie, etes mre 
Co., 27 Pa. 339, 67 AmD 471; O’Connor 
v. Pittsburgh, 18 Pa. 187. 

Ss. C.—Chapman v._ Greenville 
Chamber of Commerce, 127 S. C. 173, 
120 SE 584. 

Tex.—West v. Waco, 116 Tex. 472, 
294 SW 8382 [aff (Civ. A.) 275 SW. 
282]; Bridgers v. Lampasas, (Civ. A.) 
249 SW 1088; San Antonio v. Fetzer, 


926 [44 C. JL] 


a street.7% 


power.”* 


City streets laid out under legislative enactment 
are public highways belonging to the state, and in 
the absence of constitutional limitations may be 


controlled directly by the state.7® 


_[§ 3678] (2) Delegation of Power.’* Within the 
limitations imposed by the state constitution,’ the 


The power of the legislature to regulate 
streets has been elassified as “part of the police 


MUNICIPAL CORPORATIONS 


[§ 3680] (2) 


trol and regulation of its streets.’§ 

[§ 3679] b. Power of Municipality*°—(1) In- 
herent Power. Strictly speaking, a municipality has _ 
no original or inherent power*® to control and regu- 
lates its streets.°+ 


Derived Power—(a) In General. 


Ordinarily, under statutory, charter, or constitu- 


legislature may delegate to a municipality the con- 


(Civ. A.) 241 SW 1034; Greene v. 

San Antonio, (Civ. A.) 178 SW 6. 
Va.—Richmond, etc., R. Co. v. Rich- 

mond, 145 Va. 225, 133 SE 800; Cham- 


bers v. Roanoke Industrial, etc., AS- 
Soc, 111 Va. 254, 68 SE 980. 
Wash.—Hadfield v Lundin, , 98 


Wash, 657, 168 P 516, LRA1918B 909, 

AnnCas1918C 942, 

“The power of the state over :the 
publie streets, whether exercised di- 
rectly by the legislature, or through 
the city council or some other body, 
is absolute.” State v. Parsons St. 
R., ete., Co., 81 Kan. 430, 482, 105 
P 704, 705, 28 LRANS 1082 [cit Cyc]. 

[a] Streets belong not partially, 
but entirely, to the public at large. 
Chambers v. Roanoke Industrial, etc., 
Assoc., 111 Va. 254, 68 SE 980 

73. ’Ployd County v. Rome St. R. 
Co., 77: Ga. 614, 3 SE 3; Rylands v. 
Clark, 278 Tl. 39, 115 NE 829; Haeus- 
sler v. St. Louis, 205 Mo. 656, 103 
Sw 1034. 

Ownership and control of bridges 
generally see Bridges §§ 59-60. 

Vehicular tunnel, power of munici- 
pality over as subject to paramount 
authority of state see infra § 3687 
note 20 [a]. 

74, Lee v. Leitch, 131 Md. 30, 101 
A 1716; Lake Roland El. R. Co. y. 
Baltimore, 77 Md. 352, 26 A 510, 20 
LRA 126. 

Regulation of streets and highways 
in general as an exercise of police 
power see Constitutional Law § 426 
text and notes 9-16. 

75. Vincennes v. Vincennes Tract. 
Co., 187 Ind. 498, 120 NE 27. 

76. Cross references: 

Delegation to municipalities of power 
to regulate motor vehicles see Mo- 
tor Vehicles § 20. 

General power of legislature to dele- 
gate its police power to: 

Boards and commissions see Con- 

stitutional Law § 420. 
ag em te see Constitutional 
Law § 4 

Legislative qotaeetion of contro] and 
regulation of highways to local 

' authorities see Highways § 409 
text and notes 42-46, 

Municipal regulation of jitney lines 
see Motor Vehicles § 55. 

77. See constitutional provisions. 

78. Ala.—Montgomery v. Parker, 
114 Ala. 118, 21 S 452, 62 AmSR 95. 

Ark.—Sanderson v. Texarkana, 103 
Ark. 529, 146 SW 105. 

Cal.—Sunset Tel., etc., Co. v. Pasa- 
dena, 161 Cal. 265, 118 P 796; Brook 
v. Horton, 68 Cal. 554, 10 P 204. 

Conn.—Yale Univ. v. New Haven, 
104 Conn. 610, 134 A 268, 47 ALR 
67 


Ill.—Martens v. Brady, 264 Ill. 178, 
106 NE 266; Illinois Malleable Iron 
Co. vy. Lincoln Park, 263 Ill. 446, 105 
NE 336, 51 LRANS 1208; Chicago, 
etc., Tract. Co. v. Hlinois Cent. R. Co., 
246 Ill. 146, 92 NE 583; Peo. v. Chi- 
cago: Tel, Co., 246) Tll..121,. 91) NE 
1065; Harder’s Fireproof Storage, 
etc., Co. v. Chicago, 235 Ill. 58, 85 
NE 245, 14 AnnCas 536. 

Ind.—Vincennes Vv. Vincennes 
Tract. Co., 187 Ind. 498, 120 NE 27; 
Winfield v. State Public Serv. 
Commn., 187 Ind. 53, 118 NE 531; 
Spiegel v. Ginsberg, 44 Ind. 418. 

Iowa.—Pugh v. Des Moines, 176 
Iowa 598, 156 NW 892, LRAI917F 
345; Huston v. Des Moines, 176 Iowa 
455, 156 NW 8838; Louden v. Starr, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


171 Iowa 528, 154 NW 331; East 
Boyer Tel. Co. y. Vail, 166 Iowa 226, 
147 NW 327; Gray v. Towa Land Co., 
26 Iowa 387. 

Kan.—State v. Parsons St. R., etc., 
Co., 81 Kan. 430, 438, 105 P 704, 28 
LRANS 1082 [cit Cyc]. 

Orleans y. Calamari, 150 

La. “737, 91 S 172, 26 ALR 106; "New 

Orleans v. Shuler, 140 La. 657, 13.8 
71 

Me.—Pillsburg v. Augusta, 79 Me. 


71, °8 A 150; 
Mich.—Riggs v. Detroit Bd. of 
Education, 27 Mich. 262; Hinchman 


v. Detroit, 9 Mich. 103. 

Nebr.—State v. Omaha, etc., R. Co., 
100 Nebr. 716, 161 NW 170; Lindsay 
v. Omaha,.30 Nebr. 512, 46 NW 627, 
27 AmSR 415, 

N. H.—State v. Scott, 132 A 685. 

N. Y.—Peo. v. Atwell, 232 N.Y. 
96, 1383 NE 364, $5 ALR 107; Coster 
v. Albany, 43 Ni y. 399; Matter of 
Hutchinson River Parkway, 219 App. 
Div. 371, 220 NYS 255 [rev on other 
grounds 246 N. Y. 314, 158 NE 881]; 
Henry v. Saratoga Springs, 171 App. 
Div. 827, 155 NYS 942; Matter of 
Rapid Transit R. Comrs., 128 App. 
Div. 103, 112 NYS 619 [mod on other 
grounds 197 N. Y. 81, 90 NE 456, 36 
LRANS 647, 18 AnnCas 366]; Peo. v. 
Hair, 29 Hun 125; Holmes Electric 
Protective Co. v. Armstrong, 97 
Misc, 184, 162 NYS 770 [aff 181 App. 
Div. 687, 168 NYS 746 (rev on other 
grounds 228 N. Y. 407, 127 NE 3815)]; 
Bradley v. Degnon Contracting Co., 
80 Misc. 90, 140 NYS 825 [aff 157 App. 
Div. 2387, 141 NYS 852]; Economic 
Power, etc., Co. v. Buffalo, 59 Misc. 
571, 111 NYS 443 [aff'128 App. Div. 
883, 112 NYS 1127 (rev on other 
grounds 195 N. Y. 286, 88 NE 389)]. 

Or.—Parker vy. Silverton, 109 Or. 
298, 220 P 139, 31, AUR. 589; .-Dent 
v. Oregon City, 106 Or. 122, 211 P 909; 
White v. Ashland, 95 Or. 241, 187 P 
596; Gaston v. Thompson, 89 Or. 412, 
174 P 717; Cole vy. Seaside, 80 Or. 73, 
156 P 569; Yocom y. Sheridan, 68 Or. 
232,137 Fone 

Pa.—Duquesne v. Fincke, 269 Pa. 
112, 112 A 130; In re McGee, 114 Pa. 
470, 8 A 237; EHasttown Typ. v. Merion, 
etc., Gas, etc., Co., 18 Pa. Dist. 400; 
Denison y. Ryan, 10 Pa. Dist. 495, 

Philippine.—Bernardino y. Gover- 
nor, 17 Philippine 176. 

Tex.—West v. Waco, 116 Tex. 472, 
294 SwW 882 [aff (Civ. A.) 275 SW 
282]; San Antonio v. Walters, (Civ. 
A.) 254 SW 544; Bridgers v. Lam- 
pasas,. (Civ. A.) 249 SW 10838; San 
Antonio v, Fetzer, (Civ. A.) 241. SW 
1034; Gill v. Dallas, (Civ. A.) 209 
SW 209; Peters v. San Antonio, (Civ. 
A.) 195 SW 989; Greene v. San An- 
tonio, (Civ. A.) 178 SW 6; Texarkana 
Gas,, etc., Co. v. Texarkana, 58 Tex. 
Civ. A, 109, 123 SW 213. 

Va.—-Richmond, StC hike CO), We 
Richmond, 145 Va: 225, 133 SE 800. 

Wis.—Kimball v. Kenosha, 4 Wis. 


21. 

“What the legislature may do it- 
self, in the matter of regulation and 
control of streets in a municipality, | 
it may delegate to a municipality.” 
Huston v. Des Moines, 176 lowa 455, 
467, poe NW 888. 

[a 
stitutional right to confer upon a 
city council the power to enact or- 
dinances regulating the use of pub-]| 
lic streets. Peo. y. Atwell, 2382 N.. 


The legislature has the con-| 


Beh 


tional provisions, a municipality has power to con- 
trol and regulate its streets*? after they have been 


Syi.*9'6), 133 NE 364, 25 ALR 107. 

[b] Partial or conditional delega- 
tion.—The state’s delegation to a 
municipality of power to control and 
regulate its streets may be_ either 
in whole or in part, and coud iene 
or unconditional. Richmond, etc., R. 
wee v. Richmond, 145 Va. 225, 133 SEH 

[el Delegation of sole power.—‘It 
is within the legislative power to 
delegate to municipalities the sole 
power to regulate and control the 
streets within their corporate limits 
and to withdraw this delegated power 
at will.” Parker v. Silverton, 109 
Or. 298303, 220 P 139, 31 ALR 589. 

79. Inherent police powers see su- 
pra § 204 in 43 C. J- 

Inherent powers of municipalities 
in general see supra § 188 in 43 C. J. 

80. “Inherent power” defined see 
Inherent Power 31 C. J. p 1197. 

81. Cal.—Polack v. San Francisco 
Orphan Asylum, 48 Cal. 490. 

N. J.—Newark v, Delaware, etc., R. 
Co.,: 42°N. J. Bg.196, 7 A. 123% Jersey” 
City v. Central R. Co., 40 N. J. Ea. 
417, 2 A 262. 

N. Y.—Barhite v. Home Tel. Co., 
50 App. Div. 25, 63 NYS 659; Holmes 
Electric Protective Co. v. Arms<rong, 
97 Mise. 184, 162 NYS 770. [aff 181 
App. Div. 687, 168 NYS 746 (rev on 
Sib] grounds 228 N. Y. 407, 127 NE 
ing Co., 80 Misc. 90, 140 NYS 825 [aff 
157 App. Div. 2387, 141 NYS 8527. 

Oh.—Raynolds y. Cleveland, 24 Oh. 
Gir, ACts 2155 

Or.—Parker v. Silverton, 109 Or. 
298, 303, 220 P 139, 31 ALR 589: 

Pa.—Easttown Tp. v. Merion, etc., 


Gas, etc., Co., 18 Pa. Dist. 400. 
But See Newport News, ete, R., 
etc., Co. v. Hampton Roads R., etc., 


Co., "402 Va. 795, 802, 47 SE 839 [writ 
of error dism 303 io paste 598,° 27 Seu 
775, 51 L. ed. 334] (where the court 
stated that it was held in Washing- 
ton, ete., R. Co. v. Alexandria, 98 Va. 
344, 36. SE 385 “that the power of a 
city to control and regulate its. 
streets is an inherent and a continu- 
ing power,” although in fact the lat- 
ter court stated only that such power 
was “continuing” without saying that 
it was “‘inherent’’), 

“The municipalities themselves 
possess no legislative power over the 
public streets within their corporate 
limits unless conferred by some leg- 
islative authority.” Parker v. Silver- 
ton, supra, 

Power derived from constitution, 
‘charter, or statute see infra § 3680. 

Ala.—Ryan_v. Goodrich, 199 
Ala. 642, 75 S ie sear Vv. Skeggs, 
171 Ala, 492, 54 S 

Ark, — Pine Blut. e ed otal Trav- 
eler Bus Co., 171 Ark, 727, 285 SW 
375; Pulaski Gas Light Co. v. Rem- 
mel, 97 Ark, 318, 133 SW 1117. 

Conn.— Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 134 A 77; 
‘Yale Univ. v. New Haven, 104 Conn. 


610;! 84 As 268 N47 SANT Ee 667; Con- 
necticut Co. v. New Haven, 103’ Conn. 
197,180 A’: 169, 

Fla.—Stewart v. De Land-Lake 
Helen Special ake ete,; Dist: Ta 
Fla. 158, 71 S 4 

rela ah *R., etc., Co. v. At- 


-lanta, 154 Ga. 731, 115 SE 263, 268 
[quot Cyc]. 

Ill.—Sullivan v. Best, 286 Ill. 315, 
NE 565; Peo. v. Field, 266 Ill. 


Bradley v. Degnon Contract-- | 


 opened,** and to prescribe particular regulations and 


‘ eonditions governing their use.84 


veying land for street purposes,®® 
to enact proper by-laws.8° The 


£ 
: 


609, 107 NE 864, LRAI915F 937, 
. AnnCasi916B 743; Illincis Malleable 
tron Co. v. Lincoln Park, 263 Ill. 446, 
105 NE 336, 51 LRANS 12038; Chi- 
eago. City “RR: Co; “vs South. Park 
Gomrs., 25,7 -111.;.602, 101 NE..201; 
Chicago, ete., Tract. Co. v. Mlinois 
Cent. R. Co., 246 Ill. 146, 92 NE 583. 
Ind.—Grand Trunk Western R. Co. 
vy. South Bend, 174 Ind. 203, 89 NE 
885, 91 NE 809, 36 LRANS 850 [rev 
227 U..S.2544,.33 SCt 303, 57 L..ed. 
433, 44 LRANS 405]; Pitser v. Mc- 
Ureery, 172 Ind. 663, 88 NE 303, 89 
NE 317; Drew v. Geneva, 150 Ind. 662, 
50 NE 871, 42 LRA 814; Windle v. 
Valparaiso, 62 Ind. A. 342, 113 NE 429. 
Iowa.—Fisher v. Cedar Rapids, etc., 
R. Co., 177 Iowa 406, 157 NW 860; 
Pugh v. Des Moines, 176 Iowa 593, 
156 NW 892, LRA1917F 345; Calla- 
han vy. Nevada, 170 Iowa 719, 153 NW 
188, LRA1916B 927; Hedrick y. Lanz, 

170 Iowa 437, 152 NW 610. 
Ky.—Lagrange v. Overstreet, 141 
Ky. 43, 132 SW 169, 31 LRANS 951; 
Com, v. Illinois Cent. R. Co., 138 Ky. 
749, 129 Sw 96. : 
La.—New Orleans vy. Calamari, 150 
i, (or, 91° S172, 26 ALR 106;-Le 
Blanc v. New Orleans, 138 La. 243, 


70S 212. 
Md.—Baltimore City v. Nirdlinger, 
181 Md. 600, 102 A 1014; Lee v. 


Leitch, 131 Md. 30, 101 A 716; Fra- 
ae vy. Cooke, 108 Md. 682, 71 A 


Minn.—Bennett v. Beaty, 156 Minn. 
293, 194 NW 627, 

Neor.—State v. Omaha, etc., R. Co., 
100 Nebr. 716, 161 NW 170; Omaha, 
ete., R. Co. v. Lincoln, 97 Nebr. 122, 
149 NW 319. 

N. J.—Budd v. Camden Horse R. 
Co., 61 N. J. Eq. 543, 48 A 1028 [aff 
63 N. J. Eq. 804, 52 A 1130]. 

N. Y.—Matter of Hutchinson River 
Parkway, 219 App. Div. 371, 220 NYS 
255 [rev on other grounds 246 N. Y. 
314, 158 NE 881]; Cary v. Schwab, 
123 Misc. 536, 205 NYS 903 [aff 211 
App. Div. 840 mem, 206 NYS 891 
mem]. 

N. C.—Crotts v.. Winston-Salem, 
170 N. C. 24, 86 SE 792, LRA1916B 
1049; Norfolk Southern R. Co. vy. 
Morehead City, 167 N. C..118, 83 SE 
259; Moore vy. Carolina Power, etc., 
Co., 163 N. C. 300, 79 SE 596. 

Oh.—Murphy v. Toledo, 108 Oh. St. 
342, 140 NE 626; Canton vy. Robert- 
son, 20 OhNPNS 241. 


Okl.—McGuire v. Wilkerson, 22 
Okl. Cr. 36, 209 P 445. 
Or.—Portland v. Yates, 102 Or. 


gis, 199 P184,-208)P 319; Gaston v. 
Thompson, 89 Or, 412, 174 P 717. 
Pa.—Palmerton vy. Wolensky, 277 
Pa..162, 120 A 774; Ellwood Lumber 
Co. v. Pittsburgh, 269 Pa. 94, 112 A 
19; Duff v. Heppenstall Forge, etc., 
Co., 234 Pa. 275, 88 A 204; Branson 
v. Philadelphia, 47 Pa, 329; South- 
wark R. Co. v. Philadelphia, 47 Pa. 
314; Edgewood v. Scott, 29 Pa. Super. 
156; Automobile Club v. Hast Mc- 
Keesport, 24 Pa. Dist. 815. 


Porto Rico.—Peo. v. Padilla, 20 
Porto Rico 262. 
S C.—Chapman vy. Greenville 


Chamber of Commerce, 127 S. C. 173, 
120 SEH 584, 

Tenn.—Southern R. Co. v. 

130 Tenn. 261, 169 SW 1173, LRA 
1915B 766. 

Tex.—Northern Texas Tract. Co. v. 
Polytechnic, (Commn. A.) 236 SW 73; 
Wald v. Ft. Worth, (Civ. A.) 258 SW 
1114; Clark v. Athens, (Civ. A.) 253 
SW. 574, 


Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 132 SE 355. 


) not limited by the habendum clause of a deed con- 


: is liberally construed so as to effect the object of 
' the grant,®’ will include the power to regulate streets 
‘as to new uses uncommon or unknown at the time 


State, | 


. 


MUNICIPAL CORPORATIONS 


This authority is 


nor the omission 
municipal power 


Wis.—Janesville v. Milwaukee, etc., 
R. Co., 7 Wis. 484. 

[a] Abutting property may be 
considered.—The city commission of 
St. Cloud, under its home rule char- 
ter, in fixing curb, sidewalk, drive- 
way, and boulevard space in the 
streets, may consider how the abut- 
ting property is affected, and give 
the owners thereof as much benefit 
and use of the street as may be 
consistent with the public easement 
therein; and in fixing such spate it 
was not improper to take into ac- 
count that one owner had obtained 
title to part of the street by pre- 
scription. Bennett ‘v. Beaty, 156 
Minn, 293, 194 NW 627. 

[b] Reservation of title in state 
does not change rule.—Although the 
mile square upon which the city of 
Raleigh was originally located was 
purchased /by the state, and lots 
within that district were sold with 
the reservation to the state of the 
title to the streets, the control of 
the city over such streets is the same 
as in other cities, except perhaps in 


exceptional cases. Moore v. Caro- 
lina Power, ‘etc., Co., 163 N. C. 300, 
79 SE 596. 

83. Georgia R., etce., Co. v. At- 


lanta, 154 Ga. 731, 115 SE 263, 268 
[quot Cyc]. See Metropolitan Exhi- 
bition Co. v. Newton, 4 NYS 593 
(holding that, where land has been 
taken for a public street in New 
York City by process recognized as 
legal, the street is said to be open 
whether it is regulated and graded 
and opened to traffic or not). 

{a] In Michigan (1) since the adop- 
tion of the constitution of 1909, the 
control and regulation of streets has 
been taken from the legislature and 
vested directly in the municipality. 
Red Star Motor Drivers’ Assoc, v. 
Detroit, 234 Mich. 398, 208 NW 602. 
(2) Prior to such constitution, the 
power of municipalities was derived 
by delegation from the legislature. 
Red Star Motor Drivers’ Assoc. v. 
Detroit, supra. 

84. Cal.— Wilson v. Alhambra, 158 
Cal. 430, 111 P 254, AnnCas1912A 614. 

Conn.—Connecticut Co. v. New 
Haven, 103 Conn. 197, 130 A 169; 
State v. Colenvan, 96 Conn, 190, 113 
A 385. 

Jll.— Consumers Co. vy. Chicago, 208 
Tih. A. 203. 


Towa.—Pugh v. Des Moines, 176 
Towa 593, 156 NW 892, LRA1917F 
345. 


Mo.—Windsor v. Bast, (A.) 199 SW 
722, 

Oh.—Froelich y. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Kaczmarek y. 
Independence, 18 OhNPNS 81. 

Tex.—Greene v. San Antonio, (Civ. 
A.) 178 SW 6,7. 

“Having exclusive control over the 
streets, the Legislature, or those to 
whom it has delegated powers over 
streets, have the right and authority 
to impose reasonable terms and con- 
ditions upon the right to use them.” 
Greene v. San Antonio, supra, 

Regulations as to use of highway 
generally see infra §§ 3871-3893. 

85. Murphy v. Chicago, 29 Ill. 279, 
81 AmD 3807. 


86. Bowers v. Barrett, 85 Me. 382, 
27 A 260, 
87. Georgia R., etc, Co. v. At- 


lanta, 154 Ga. 731, 115 SE 263, 268 
[quot Cyc]; Drew v. Geneva, 150 Ind. 
662, 50 NE 871, 42 LRA 814. 

88. Taylor v. Roberts, 84 Fla. 654, 
94 S 874: St. Louis v. Bell Tel. Co., 
96 Mo. 623, 629, 10 SW 197, 9 AmSR 
370, 2 LRA 278, 
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the power was given,®® and has often been construed 
as exclusive and plenary.®® 

Public alleys are ordinarily as much under mu- 
nicipal control as a street.% 

[§ 3681] (b) Implied Power.®4 
power to control and regulate its streets may be 
implied from charter or constitutional provisions 
granting it general power of government.?? But the 


A municipality’s 


“This power extends to new uses 
as they spring into existence from 
time to time, as well as to uses 
common and known at the time of 
the dedication or grant cf the power 
to: the municipal corporation.’ St. 
Louis v. Bell Tel. Co., supra. 

[a] For instance, an old city char- 
ter- giving a city power to regulate’ 
horse-drawn vehicles on its streets 
has been construed as necessarily 
implying power to regulate motor 
driven vehicles subsequently coming 
into existence. Taylor v. Roberts, 
84 Fla. 654, 94 S 874. 

89. U. S—Schoenfeld y. Seattle, 
265 Fed. 726 (Washington constitu- 
tion and Seattle charter). © 

Iowa.—Pugh v. Des Moines, 176 
Iowa 593, 156 NW 892, LRA1917F 
345; Lacey v. Oskaloosa, 143 Iowa 704, 
121 NW 542, 31 LRANS 853. 

N. Y.—Milhau v. Sharp, 17 Barb. 
435 [aff 28 Barb. 228, 7 AbbPr 220 
(aff 27 N. Y. 611, 84 AmD 314)]. 

Oh.—Cincinnati Inclined Plane R. 
Co. v. Cincinnati, 5 OhS&CP 562, 7 
OHNP 541. 

Tex.—Greene v. San Antonio, (Civ. 
A.) 178 SW 6. 

90. Kansas City Southern R. Co. v. 
Boles; 88 Ark. 533, 115 SW 375; Hope 
v. Shiver, 77 Ark. 177, 90 SW 1003; 
J. Burton Co. vy. Chicago, 236 Ill. 383, 
388, 86 NE 93, 15 AnnCas 965. 

“The powers and jurisdiction of the 
city over the public alleys of the 
city are identical. with its power and 
jurisdiction over the streets of the 
city. In this State there is no dis- 
tinction, in law, between a _ public 
street and a public alley.” J, Bur- 
ton Co. v. Chicago, supra. 4 

91. Implied powers of municipal- 
ity generally see supra § 190 in 43 


92. Taylor v. Roberts, 84 Fla. 
654, 94 S 874; Ex p. Lerner, 281 Mo. 
18, 218 SW 331; Perrysburg v. Ridg- 
way, 108 Oh. St. 245, 140 NE 595. 
See Wald v. Fort Worth, (Tex. Civ. 
A.) 258 SW 1114 (dictum that the 
control of the streets of the city of 
Fort Worth is within the general 
police power of the organization ir- 
respective of express charter grant). 


[a] Constitutional home rule.— 
The power to establish, open, im- 
prove, maintain, and repair public 


streets within a municipality, and 
fully to control the use of them, is 
included within the term “powers of 
local self-government,’ granted by 
the constitution. Perrysburg Vv. 
eile 108 Oh. St. 245, 140 NE 
oO . 

[b] Police power.—The city char- 
ter of St. Louis, giving the city the 
right to establish, locate, dedicate, 
and supervise the highways of the 
eity, and to do all things expedient 
for promoting and maintaining the 


eomfort, education, morals, police, 
government, health, welfare, trade, 
commerce, or manufactures of the 


eity or its inhabitants, has its origin 
in the police power of the state, and 
authorizes the city not only to es- 
tablish and improve its streets, but 
to prescribe the terms and conditions 
upon which they may be used, sub- 
ject only to the constitution and 
laws of the state. Ex p. Lerner, 281 
Mo. 18, 218 SW 381. 

[c] Objects of incorporation.—A 
charter provision vesting in a city 
council the right to pass ordinances 
to accomplish the objects of incor- 
poration is sufficient to vest in it 
the incidental police power to regu- 
late the streets. Taylor v. Roberts, 
84 Fla. 654, 94 S 874. 


928 [44 C.J.] 
fact that a city is charged with the duty of keep- 
ing its streets in repair and that the cost of main- 
taining them is raised by public taxation within the 
city does not give it control of its streets exclusive 
of that of the state.°* The appropriation and use 
of a street for telephone poles and wires is a ‘‘mu- 
nicipal affair’’ within the meaning of constitutional 
provisions conferring upon municipalities exclusive 
control of municipal affairs.°* 

[§ 3682] (3) Power in Municipal Body®°—(a) Ex- 
istence of power. Ordinarily the power to control 
and regulate a municipality’s streets is by charter 
or statute vested in the municipal governing body.°*® 
Over some spaces, such as the erossing of streets 
and boulevards, there may be double jurisdiction by 
separate boards or officers for distinct and differ- 
ent purposes.®*” 

[§ 3683] (b) Delegation by Municipal Body. A 
municipal body vested with power to control and 
regulate streets cannot delegate to another its dis- 
eretionary power with respect thereto,®® and as- 
sumption by another is invalid,®® in the absence 
of estoppel or laches. Where control of a street is 
relinquished by a city to certain officers, who are not 
thereafter disturbed in their possession and the 
making of improvements for many years, their right 
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-[§§ 3681-3686. 


is not subject to attack on the ground that the trans-_ 


fer by the city was informal.” 
delegate to a director of safety the power of grant- 
ing permits for street meetings under conditions 
specified in the ordinance.* 
of public parks has been given jurisdiction over a 
street, it may properly delegate such jurisdiction 
to the commissioner of public works so far as nec- 
essary to,enable him to attend to the actual removal 
of an obstruction.* 

[§ 3684] (4) Portion of Street under Control. A 
municipality ordinarily has power to control and 
regulate the entire length and breadth of the sur- 
face of its streets,® including sidewalks® and park- 
ings,’ and above and below the surface as far as 
any proper street use may require.® Its control 
does not, however, extend beyond the street line.® 

[§ 3685] (5) Control after Loss of Street. Any 
attempt by a municipality to retain control of streets 
after they have ceased to be within its limits is 
ultra vires and void.1° 

[§ 3686] c. Relinquishment of Power. State or 
municipal power to control and regulate streets is in 
trust for the general public,4t and not only for the 
people who live within the municipality, for all who 


Where a department. 


93. State v. Red Lodge, 30 Mont. 
338, 76.P 758. 

94. Sunset Tel., etc., Co. v. Pasa- 
dena, 161 Cal. 265, 118 P 796. ~ 

95. Power to make improvements 
see supra § 2268 et sea. 

96. Ill.—Hoerrmann y, Wabash R. 
Co., 309 Ill. 524, 141 NE 289. 

Md.—Lee vy. Leitch, 131 Md. 30, 101 
A 716. 

Minn.—Bennett v. Beaty, 156 Minn. 
293, 194 NW 627. 

Mo.—Haller v. St. Louis, 176 Mo. 
606, 75 SW 613. 

Mont.—Ford v. Great Falls, 46 
Mont. 292, 305, 127 P 1004. 

N. Y.—Ghee v. Northern Union Gas 
Co., 158 N.?Y. 510, 53 NE 692. 

“The council is the governing body 
of the municipality. It is given the 
exclusive control of streets and high- 
ways.’ Ford v. Great Falis, supra. 

97. South Park Comrs. v. Chicago 
Gity Rw iGo. (286) 11). 504,122 NE 89; 
West Chicago Park Comrs. v. Chi- 
eago, 170 Ill. 618, 48 NE 1066. 

[a] The city of Chicago and the 
South Park commissioners’ have con- 
current jurisdiction over the inter- 
section of public streets with boule- 
vards in the sense that each exer- 
cises authority in the same territory, 
put the jurisdiction of the city is 
for the use of the intersection as a 
public street, while that of the com- 
missioners is for its use as a boule- 
vard and pleasure driveway. South 
Park Comrs. v. Chicago City R. Co., 
286 Ill. 504, 122 NE 89. 

98. Sullivan v. Cloe, 277 Ill], 56, 
115 NE 135; Chicago v. Trotter, 136 
Tll. 430, 26 NE 359 [aff 33 Ill. A. 
206]; Hinman v. Clark, 51 Misc. 252, 
100 NYS 1068 [aff 121 App. Div. 105, 
105 NYS 725 (aff 193 N. Y. 640 mem, 
86 NE 1125 mem)]; Clothier v. Phila- 
delphia, 22 Pa. Super. 608. 

99. Clothier v. Philadelphia, 22 
Pa. Super. 608. 

1. West Chicago Park Comrs. v. 
Chicago, 170 Ill. 618, 48 NE 1066 
(where the park commissioners of a 
city, to whom a plat had been sub- 
mitted for approval, as required by 
jaw, referred it to a subcommittee, 
who are not shown to have had 
power to act or to have acted, but 
the commissioners recognized the 
streets laid out and the rights ac- 
quired therein by the public for eight 
years, they cannot then question their 
legal existence). 

2; Chicago, ‘ete., R. Co. ify. Wiest 


Chicago Park Comrs., 151 Ill. 204, 37 
NE 1079, 25 LRA 300, 

3. Canton vy. Robertson, 20 Oh 
NPNS 241. 

4 Metropolitan Exhibition Co. v. 
Newton, 4 NYS 4 z 

5. Ga.—Georgia R., ete., Co. v. At- 
lanta, 154 Ga. 781, 115 SE. 263, 268 
{quot Cyc]. 

Ind.—Frankfort v. Coleman, 19 Ind. 
A. 368, 49 NE 474, 65 AmSR 412. 

Iowa.—Lacy v. Oskaloosa, 143 Iowa 
704, 121 NW ‘542, 31 LRANS 853. 

Ky.—Pickrell v. Carlisle, 135 Ky. 
126, 121 SW 1029, 24 LRANS 193; 
Georgetown v. Hambrick, 127 Ky. 43, 
104 SW 997, 31 KyL 1276, 128 AmSR 
333, 18 LRANS 1113. 

N. C.—Crotts v. Winston-Salem, 
a N. C. 24, 86 SE 792, LRA1916B 
049. 

Pa.—Gladdon v. Duncannon, 23 Pa. 
Cov Shi 

6. Frankfort vy. Coleman, 19 Ind. 
A. 868, 49 NE 474, 475, 65 AmSR 
412; Gladdon v. Duncannon, 238 Pa. 
Co, 81, 84; Haskell v. Barker, (Tex. 
Civ. A.) 1384 SW 833. 

“The footways no less than the 
carriageways are under the muni- 
cipal control.” Gladdon y. Duncan- 
non, supra. 

“A sidewalk is a part of a street; 
and a city’s authority over a street 
extends over the sidewalk, as a part 
of the street.’ Frankfort v. Cole- 
man, supra. 

7. Norman Milling, etc, Co. v., 
Bethurem, 41 Okl,. 735, 139 P 8380, 51 
LRANS 1082, 

8 Georgia R.,ietc., Co. v. Atlanta, 
154 Ga. 731, 115 SBE. 268, 268 [quot 
Cyc]; New Orleans v. Kaufman, 138 
La. 897, 900, 70 S 874 [cit Cyc]; 
Norman Milling, ete., Co. v. Bethu- 
rem, 41 Okl. 735, 189 P 830, 51 LRANS 
1082; Kittaning Borough y. Kittaning 
Consol. Natural Gas Co., 26 Pa, Su- 


per. 855;: Gladdon vy. Duncannon, 23 
Pa. Co, 81. 
{a] In British Columbia the in- 


corporated city of Vancouver, under 
a statute “vesting’’ it with public 
streets, was held to be “vested” not 
only with the surface, but also with 
the subsurface, so as to have power 
to excavate in the street for con- 
struction of a drain. Cotton vy. Van- 
cover; 12 Be GC ;497. 

9. Georgia R., etc., Co. v. Atlanta, 
154 Ga. 781, 115 SH 268, 268 [quot 
Cyc]; Brooklyn vy. New York Ferry 
Co., 23 Hun 277 [aff 87 N. Y. 204]; 


Chester v. Higham, 16 LancLRevy 


(Pa-)~ 326. 
10. Peo. v. Chicago Tel. Co., 245 
Ill. 121, 91 NE 1065, 


[a] Tllustration.—Where the town 
of Cicero passed an ordinance provid- 
ing that, after legal annexation of 
certain of its streets by Chicago, such 
streets would nevertheless continue 
within the limits of Cicero so as toe 
continue a contract between a tele- 
phone company and Cicero, such ordi- 
nance was void and Chicago could ab- 
rogate the contract as respected 
Streets passing from Cicero to Chi- 
cago. Peo. v. Chicago Tel. Co., 245 
BEY pbb ey 9s NOR AO Bb: 

11. Jll.—Hoerrmann v. Wabash R, 
Co., 309 Tll. 524, 141 NE 289; Chicago 
v. Verdon, 119 Ill. A. 494; North Chi- 
tg ee R. Co. v. Cheetham, 58 Ill. 


Iowa.—Callahan v. Nevada, 170 
Iowa 719, 153 NW 188, LRA1916B 927. 

Ma.—Lee vy. Leitch, 131 Md. 30, 101 
A 716; State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 345. 

Mo.—State v. Franklin, 133 Mo. A. 
486, 118 SW 652. 

N. Y.—Browne v. New York, 213 
App. Div. 206, [aff 241 
N. Y. 96, 149 NE 211]; Knickerbocker 


211 NYS 306 


Ice Co, v. Forty Second St., ete., Ferry : 


R. Co., 85 App. Div. 530, 88 NYS 469 
[aff 176 N. Y. 408, 68 NE 864]; Eco- 
nomic Power, etc., Co. v. Buffalo, 59 
Mise, 571, 111 NYS 443 [aff 128 App. 


A city council may — 


Div. 883, 112. NYS 1127 (rev on other | 


frounds=, 195°. N. iY. 


286, 88 WN 
3889) ]. a 

Va.—Loneg’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 182 SE 355; 
Chambers v. Roanoke Industrial, ete., 
Assoc., 111 Va. 254, 68 SE 980. 

“The control which the municipal- 
ity exercises over the publie streets 
is in trust for the State and not as a 
corporate or municipal property.” 
New-York v. Montague, 68 Misc. 176, 
178, 124. NYS 959 [rev on other 
Rene 145 App. Div. 172, 129 NYS 

“The power over the public ways 
conferred by the laws of the State is 
in the nature of a trust which the 
municipality must execute in further- 
ance of the object of the trust.” 
State v. Franklin, 1383 Mo. A. 486, 491 
113 SW 652. ot 

[a] Streets belong not partially, 
but entirely, to the public at large.— 
Chamber's v. Roanoke Industrial, ete., 
Assoc., 111 Va. 254, 68 SE 980. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 3686-3687] 


eome there.!2 


by a compromise of litigation 


from interference therewith.1§ 


Neither the state1® nor the munici- 
pality** can divest itself of this trust. 
by which the state or municipality surrenders its 
police power over the streets is invalid. 
nicipality’s power to regulate its streets is not lost 
respecting 
_ thereto,® nor by grant of a franchise to a public 
~utility,t7 nor by an injunction restraining the city 
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[44 C.J.] 929 


State and Municipality. Where the municipality’s 
power exists by virtue of legislative delegation, it 
is subject to the paramount authority of the state,?° 
which, within constitutional limitations, 
voke the grant and delegate it to’ another public 
State statutes delegating to other 
agencies power to control and regulate rates and 
service of public utilities,?? to construct and main- 


may re- 


tain streets,’ to supervise street and interurban 


[§ 3687] d. Conflicting Powers!*—(1) Between 


12. Minneapolis St. R. Co. v. Min- 
neapolis, 189 Fed. 445; Martens v. 
Brady, 264 Dll. 178, 106 NE 266; Chi- 
eago v. Wright, 69 Ill. 318; Glasgow 
Vv. ae Louis, 87 Mo. 678 [aff 15 Mo. A. 
112). 

{a] All people of the state.—The 
delegation to municipalities of con- 
trol over public highways within 
their limits is for the benefit not 
merely of the citizens of the munici- 
pality, but of all the people of the 
state. Martens vy. Brady, 264 Ill. 178, 
106 NE 266. 

13. State v. Minneapolis Park 
Comrs., 100 Minn. 150, 110 NW 1121, 
9 LRANS 1045. 

[a] ®he rule prohibiting entering 
into a contract curtailing an exercise 
of legislative authority over streets, 
highways, or public grounds applies 
to the legislature and prohibits that 
body from alienating or surrendering 
the right to exercise appropriate su- 
pervision over public streets and 
grounds whenever the welfare of the 
state requires its action. State v. 
Minneapolis Park Comrs., 100 Minn. 
150, 110 NW 1121, 9 LRANS 1045. 


14. Cal.—McNéil v. South Pasa- 
Gena, 166 Cal: 153,135 PRP .32, 48 
LRANS 138. 


ede v. Verdon, 119 Ill. A. 
Md.—Carroll County v. Rickell, 146 
Md. 463, 126 A 711; State v. Burkett, 
es Md. 609, 87 A 514, AnnCasi914D 
Nebr.—Omaha, ete., R. Co. v. Lin- 
coln, 97 Nebr. 122, 149 NW 319. 

N. Y.—Knickerbocker Ice Co. v. 
Forty-Second St., etc., Ferry R. Co., 
85 App. Div. 530, 83 NYS 469 [aff 176 
N. Y. 408, 68 NE 864]. 

Pa.—Valley R. Co. v. Harrisburg, 
280 Pa. 385, 124 A 644. 

Wash,—Neagle  v. 127 
Wash. 528, 221 P 588. ? 

“The control of the city over streets 
is attended with the duty of preserv- 
ing them for their legitimate pur- 
poses, and the municipal authorities 
cannot divest themselves of this 
trust.” Carroil County -v. Rickell, 146 
Md. 468, 469, 126 A 711 

15. Northern Pac. R. Co. v. Minne- 
sota, 208 U. S. 583, 28 SCt 341, 52 L. 
ed. 630; State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 345; State v. 
Public Serv. Commn., 271 Mo. 270, 
197 SW 56. 

Surrender of powers generally see 
supra § 213 in 43 C. J. 

16. Cleveland, age R. Co, v. Cleve- 
Jand, 15 Oh. Cir. Ct. N. S. 193, 33 Oh. 
Cir. Ct. 482. 

[a] For example, “‘the implied au- 
thority, in all corporations with the 
power of suing and being sued, to 
eompromise and settle matters of 
bona fide dispute or litigation to 
which they are parties, does not ex- 
tend to the destruction or impairment 
of any governmental function of a 
municipal corporation (such as its 
duty to keep its streets open, in re- 
pair, and free from nuisance), by its 
alleged compromise settlement of a 
litigated title to one of its dedicated 
Streets whereby it is claimed to have 
Surrendered its title to a substantial 
part of such street; especially when 
its adversaries in such litigation are 
not parties to the alleged settlement 
of the consideration therefor, and are 
not concluded thereby.” Cleveland, 
ete., R. Co. v. Cleveland, 15 Oh. Cir. 


[44 C. J.—59] 


Tacoma, 


Ct. N.S. 193; 195, 83 Oh, Cir, Ct. 482: 

17. Sullivan v. Best, 286 Ill, 315, 
121 NE 565. 

[a] Although an ordinance pro- 
hibiting the erection of poles is unen- 
forceable against a corporation hav- 
ing prior franchise, that would not 
make the ordinance invalid as against 
those who had no authority to ob- 
struct or to use streets. Sullivan v. 
Best, 286 Ill. 315, 121 NE 565. 

Regulation of holder of franchise 
see infra § 3694. 

18. State v. Baker, 62 Nebr. 840, 88 
NW 124. 

[a] Injunction as dispossessing 
city of its streets.—A temporary or- 
der of injunction, restraining a city 
and its officers from-interfering with 
a telephone company or from ob- 
structing or prohibiting the sending 
of messages over itS wires until the 
further order of the court, is not void 
on the ground that it dispossesses the 
city of its streets or takes from it the 
authority to regulate and control the 
use thereof. State v. Baker, 62 Nebr. 
840, 88 NW 124. 


19. Regulation of motor vehicles 
see Motor Vehicles § 3 
20. U.S.—lIowa Tel. Co. v. Keokuk, 


226 Fed. 82. 

Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 134 A 77; 
Yale Univ. v. New Haven, 104 Conn. 
610, 1384 A 268, 47 ALR 667. 

Ga.—Georgia R., ete, Co. v. At- 
lanta, 154 Ga. 731, 115 SE 263, 268 
[quot Cyc]. 

Tll.—Sullivan v. Best, 286 Ill. 315, 
121 NE 565; Martens v. Brady, 264 
Tll. 178, 106 NE 266; Chicago y. Pitts- 
burg, ete., R. Co., 242 Ill. 30, 89 NE 648. 

Ind.—Winfield vy. State Public Serv. 
Commn:, 187 sind? 53.) 1S INE dele 
Grand Trunk Western R. Co. v. South 
Bend, 174 Ind. 2038, 89 NE 885, 91 NE 
809, 836 LRANS 850 [rey on other 
grounds 227 U.S. 544, 33 SCt 3038, 57 
L. ed. 633, 44 LRANS "405], 

Iowa. ——Hedrick v. Lanz, 170 Iowa 
437, 152 NW 610. 

Kan.—State v. Parsons St. R., etc., 
Co., 81 Kan. 430, 433, 105 P 704, 28 
LRANS 1082 [eit Cyc]. 

N. J.—New Jersey’ Interstate 
Bridge, etc., Commn. v. Jersey City, 
93 N. J. Bq. 550, 118 A 264. 

N. Y¥.—Matter of Rapid Transit R. 
Comrs., 128 App. Div, 108, 112 NYS 
619 [mod on other grounds TO ING Ye: 
81, 90 NE 456, 36 LRANS 647, 18 
AnnCas 366]. 

Or.—Cole v. Seaside, 80 Or. 738, 156 
P 569) 

Pa.—Bransom vy. Philadelphia, 47 
Pa. 329; Southwark R. Co. v. Phila- 
delphia, 47 Pa. 314; People’s Tel., etc., 
Co. v. Berks, etc., Turnp, Road Co., 
23 Pa. Co. 401. 

s. C.—Chapman Vv. Greenville 
Chamber of Commerce, 127 S. C. 1738, 
120 SE 584. 

Tex.—San Antonio v. Fetzer, (Civ. 
A.) 241 Sw 1034; Greene v. San An- 
tonio, (Civ. A.) 178 SW 6; Texarkana 


Gas, etc., Co. v. Texarkana, 58 Tex, 
(Qainiahblns 109, 123 SW 2138. 
Wash. —Spring Water Co. v. Mon- 


55 aes 195, 104 P 202. 

W. Va.—Ex p. Dickey, 76 W. Va. 
576, gs SE 781, LRA1915F 840. 

“The control of highways by mu- 
nicipalities is always subject to para- 
mount control by the state itself.” 
New Jersey Interstate pee etc. 
Commn. vy. Jersey City, 93 N. J. 


roe, 


550, 558, 118 A 264. 

“The municipality in which a pub- 
lic highway is located is vested with 
the supervision and control of such 
highways for public use. The super- 
vision and control to be exercised 
over them is subject to the control of 
the legislature of the state from 
which such power is derived.’ Hed- 
rick v. Lanz, 170 Iowa 437, 442, 152 
NW 610. 

[a] The rule applies to a tunnel 
which is an extension of the state 
highway system. New Jersey Inter- 
state Bridge, etc., Commn, y. Jersey 
City, 93 N. J. Eig. 550, 118 A264. 

21. Cal.—Sinton v. Ashbury, 41 
Cal... 52:5. 

Conn.—Yale Univ. v. New Haven, 
104 Conn. 610, 134 A 268, 47 ALR 667. 

Ga.—Georgia R., etce., Co. ; 
Janta, 154 Ga. 731, 115 SE 263, 268 
[quot Cyc]; Marietta Chair Co. v. 
Henderson, 121 Ga. 399, 49 SH 312, 104 
AmSR 156, 2 AnnCas 33. 

Til. —Tllinois Malleable Iron Co. v. 
Lincoln Park, 263 Ill. 446, 105 NE 336, 
51 LRANS 1203: West Chicago Park 


Comrs. v. McMullen, 14S Tes S25 
NE 676, 10 LRA 215; Peo. v. Walsh, 
96 Ill--232, 36 AmR 135; Illinois 


Cent. R. Co. v. Galena, 40 Ill. 344. 

Ind.—Terre Haute v. Turner, 36 
Ind. 522. 

Mass.—Boston Hlectric Light Co. 
v. Boston Terminal Co., 184 Mass. 
566, 69 NE 346; Prince v. Crocker, 
166 Mass. 347, 44’NE 446, 32 LRA 610. 

N. J:—United R., etc., Co. v. Jer- 
sey City, 71 N. J. L. 80, 58 A 71. 

N. Y.—Astor v. New York, 62 N. Y. 
567; Wilcox v. McClellan, 47 Mise. 
465, 95 NYS 941 [aff 110 App. Div. 


STS, Ot NPY S: Si Cate eiSo ON: VASO Sn Ti: 
NE 986) ]. 
Or.—Simon v. Northup, 27 Or. 487, 


40 P 560, 30 LRA 171. 

Pa.—Mercer v. Pittsburgh, etc., R. 
Cor, 36 %Pa..99 Harrisburg “Ree Comav. 
Harrisburg, 2 Dauph. Co. 182. 

“Whatever power it has delegated 
it may reSume, or redelegate to an- 
other body.” Yale Univ. v. New 
Haven, 104 Conn. 610, 622, 134 A 268, 
47 ALR 667. 

“The legislature... may change 
their control at its pleasure, giving 
jurisdiction over them to the city, 
to park commissioners or such other 
authority as it may see fit.” I[lli- 
nois Malleable Iron Co. y. Lincoln 
Park, 263 Ill. 446, 450, 105 NE 336, 51 
LRANS 12038. 

Revocation of police powers dele- 
gated to municipalities in general see 
Constitutional Law § 422. 

22. Wilson vy. Weber, 101 Kan. 425, 
166 P 512; Bluefield vy. Public Serv 
Commn., 94 W. Va. 334, 118 SE 542. 

23. Bridgeton v. Corson, TOT Now 
L. 204, 127 A 924; Bridgeton v. Zel- 
lers, LOOoN OTs 33, 124 A 520. 

[a] For example, where the con- 
trol of a highway taken over by the 
state highway commission under a 
statute is for the purpose of con- 
struction and maintenance of the 
roadway, it does not interfere with 
municipal regulation of traffic and 
licensing powers since ithe Highway 
Act defines ‘‘take over” as the de- 
partment’s action in assuming “con- 
trol and maintenance,” and ‘control’ 
is used in reference to the construc- 
tion and maintenance of a roadway 
only. Bridgeton v. Corson, 101 N. J. 


Eq. L, 204, 127 A 924, 


930 [44 C.J.] 


railways,2* or to regulate any other matter not 
affecting general control of streets,” do not revoke 
the general power of regulation possessed by a mu- 
nicipality over streets within its limits. A statute 
delegating executive functions to other agencies 
does not revoke the legislative control of a munici- 
pality over its streets.*° 

When state cannot interfere. Where the state 
constitution expressly reserves to municipalities the 
power to control and regulate their streets, any at- 
tempt of the state legislature to take away such 
power is unconstitutional and void.2*7 Where by 
charter the state has granted to a city the exelu- 
sive control of its streets, the legislature will not 
be permitted to dispute such control by a conflict- 
ing’ statute.® 

[§ 3688] (2) Between Particular Boards. Where 
the control and regulation of streets, or of particular 
streets, has clearly been vested in another body, 
the city council lacks power to regulate the same,”® 
but since the common council is the body naturally 
and ordinarily vested with such authority, that au- 
thority remains in it, unless clearly taken away 
and vested in some other person or body.*° Where 
control is vested in a different body for a specified 

24. Detroit v. Detroit United R. 


MUNICIPAL CORPORATIONS 


94 S 874; Harding v. Cavanaugh, 91 


aa 
> 


[§§ 3687-3689 


purpose, it will revert to the usual city authorities 
upon completion to such purpose.*t Under charter 
provisions, a space under a bridge may be subject 
to control of the bridge commissioner rather than 
the city comptroller,?? but charter provisions giv- 
ing to the administrator of improvements the power 
to construct and repair bridges do not prevent the 
city council, by ordinance, from giving to the ad- 
ministrator of commerce power to manage and con- 
trol bridges after construction or repair, and an 
ordinance to that effect is valid.8® Where a city 
by-law forbade the making of an excavation im 
streets by any ‘‘person’’ without authority from the 
city, the chairman of the city road committee never- 
theless had power to cause removal of snow from a 
manhole cover, as this was not an excavation and as 
the word ‘‘person’’ referred to private individuals, 
and not to a city official.*4 

[§ 3689] (3) Between County and Municipality.** 
Under charter, statutory, or constitutional provi- 
sions in most jurisdictions, the city, rather than 
the county, has control of county roads lying within 
the city,**® while in others jurisdiction remains in 
the county.** Under statute the city and county 
authorities may have concurrent jurisdiction.** 


33. McCaffrey y. Cavanac, 30 La. 
Ann. 882 


Co., 172 Mich. 136, 1837 NW 645 [aff 
S. 39,433 SCt,697,..67' Ta ved. 


[a] A statute giving general con- 
trol of street and interurban railways 
to a state railroad commission does 
not revoke a city’s power to regulate 


R. Co., 172) Mich. 136, 137 NW 645 
[aff 229 U.S. 39, 33 SCt 697, 57 L. ed. 
1056]. 

25. Dorsey v. Moundsville, 102 W. 
Va. 210, 135 SE 6. 

[a] The dominion of a city over 
its sidewalks is not impaired by a 
statute creating a state fire marshal, 
where the statute circumscribes his 
powers and gives him no authority 
over streets even by implication. 
Dorsey v. Moundsville, 102 W. Va. 
210,135 SB; 6. 
see Denison v. Ryan, 10 Pa. Dist. 

[a] The control vested in the city 
council is not taken away by an act 
providing that all matters and things 
in any way relating to or affecting 
the highways, footways, wharves and 
docks of the city shall be under the 
direction, control, and administration 
of the department of public works, 
since the context shows that this 
part of the act has reference only to 
the exercise of executive functions. 
Denison v. Ryan, 10 Pa. Dist. 495. 

27. Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521; Peo, v. 
McGraw, 184 Mich. 233, 150 NW 836. 

28. Kerney v. Barber Asphalt Pav. 
Co., 86 Mo. A. 573. 

29. Bullock v. Wilmington City R. 
Co., 21 Del. 209, 64 A 242; McCormick 
v. South Park Comrs., 150 Il. 516, 37 
NE 1075; Chicago v. Pittsburg, etc., 
R. Co., 146 Ill. A. 403 [aff 242 Ill. 30, 

0 648]; Wormser v. Brown, 149 
N. Y. 1638, 43 NE 524. 

{a] For instance, a license from 
the city council to erect a projec- 
tion over a street under the exclu- 
sive control of park commissioners is 
of no avail. McCormick vy. South 
Park Comrs., 150 Ill. 516, 87 NE 1075. 

[b] After park commissioners 
have assumed jurisdiction of a par- 
ticular street, the city no longer has 
legal control thereof. Chicago v. 
Pittsburg, ete. R. Co., 146 Ill. A. 
403 [aff 242 Ill. 30, 89 NE 648]. 

[c] Board of street and sewer 
commissioners.—Bullock v. Wilming- 
ton City R. Co., 21 Del. 209, 64 A 242. 

30. Taylor v. Roberts, 84 Fla. 654, 


Misc, 511, 155 NYS 374 [aff 181 App. 
Div. 968 mem, 167 NYS 11038 mem]. 
Compare State v. Waddell, 49 Minn. 
500, 52 NW 218 (holding that the 
act providing for a system of pub- 
lic parks and.parkways in Minne- 
apolis, being Sp. L. [1883] ¢ 281, did 
not authorize the board created by 
it to vacate or close or exclude any 
class of vehicles from any street ex- 
cept such as might run through any 
tract of land taken for a park, and it 
could not acquire that power over a 
street by merely widening it by ac- 
quiring title to a strip on each 
side). 

{a] For instance, a charter vest- 
ing exclusive control of construction, 


supervision, cleaning, repairing, grad-, 


ing, and improving streets in a city 
commission, when read in connection 
with another charter provision vest- 
ing in the mayor and city council 
power to pass all ordinances neces- 
sary for the convenience and safety 
of the citizens, does not vest traffic 
regulation in said commission, but 
power to control traffic rests with 
the mayor and council. Taylor v. 
Roberts, 84 Fla. 654, 94 S 874. 

31. Pulaski Gas Light Co. v. Rem- 
se ea Ark. 318, 133 SW 1117. 

a 
of improvement commissioners was 
given control of certain city streets 
for the purpose of improving them, 
they had no right after completion 
of improvements to impose conditions 
upon a gas company prerequisite to 
laying pipes, the control of such 
streets having reverted to the usual 
city authorities upon completion of 
the improvements. Pulaski Gas 
Light Co. v. Remmel, 97 Ark. 318, 
L338. SWWr LEG an 

82. Sorgen v. Prendergast, 68 
Misc. 189, 128 NYS 765 [aff 1389 App. 
Div. $29 mem, 124 NYS 1130 mem]. 

[a] Market spaces.—A space un- 
der the approach of a bridge, occu- 
pied by fish peddlers pursuant to the 
permission of the commissioner of 
bridges, in consideration of payments 
made by them to the city of New 
York, is a “market’’ within the mean- 
ing of Greater New York Charter giv- 
ing control of markets to the comp- 
troller and his department, and is not 
a portion of a bridge within the 
meaning of charter sections giving 
control of bridges to the bridge com- 
missioner. Sorgen v. Prendergast, 68 
Misc. 189, 123 NYS 765 [aff 1389 App. 
Div. 929 mem, 124 NYS 1130 mem]. 


Tllustration.—Where a _ board: 


34. Therrien v. St. Paul, 23 Que, 
Super. 248. 

35. Highways in territory included 
or annexed see supra § 3608. 

36. Ala.—Wiggins v. Skeggs, 171 
Ala. 492, 54 S 756. 

Ill.— Cook County v. Great West- 
ern R.°Co., 119' Ti. (218, 10 INE 564, 

. C.—Waynesville v. Satterthwait, 
136 N. C. 226, 48 SE 661. 

Oh.—Cuyahaga County vy. Akron, 
etc... Re: Co:,, 21- Oh. ‘Cir. Ct. 1695s 
Oh. Cir. Dec. 664. 

S. D.—Spink County v. Chicago, 
etc., R. Co., 28 S. D. 44, 132 NW 675, 
676, AnnCas1914A 1048 [quot Cyc]. 

Tenn.—Southern R. Co. v. State, 
130 Tenn. 261, 169 SW 1173, LRA 
1915B 766. 

Tex.—Lockhart v. Caldwell County 
Comrs.’ Ct., (Civ. A.) 278 SW 819: 

Ont.—Merritton v. Lincoln County, 
12 OntWN 370 [app allowed on other 
grounds 41 Ont. L. 6, 13 OntWN 162, 
39 DomLR 328]. 

[a] Improvement by county does 
not oust jurisdiction of city.—When 
a municipal corporation is created, it 
becomes vested with jurisdiction over 
territory within corporate limits, and 
the mere fact that there has been a 
valuable improvement made by the 


county on one street of the incorpo- | 


rated city does not oust the city of 
jurisdiction over such street, not- 
withstanding the street was, before 
incorporation of the city, part of the 
established public road of the county. 
Whee v. Shore, 160 Ga. 173, 127 SB 


37. Deering v. Cumberland Coun- 
ty Comrs., 87 Me, 151, 32 A 97; 
Christie vy. Bandon, 82 Or. 481, 163 


P 248; Cole v. Seaside, 80 Or. 73, 
156 P 569, 
[a] The control of county roads 


is primarily in the legislative power 
of the state, and until in plain terms 
the state has given control thereof 
to any municipality, the latter can- 
not assume or exercise authority over 
them. Christie v. Bandon, 82 Or. 481, 
162 P 248. 

38. Hendricks v. Carter, 21 Ga. 
A. 527, 94. SH, 807. 

[a] For example, the jurisdiction 
of the mayor and council with the 
ordinary of the county in which a 
street is located to remove obstruc- 
tions’ from city street has been 
held concurrent under statute. Hen- 


eaper v. Carter, 21 Ga. A. 527, 94 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


' [$ 3690] e. Limitations on Exercise of Power— 
A state’s or municipality’s power 
to control and regulate streets cannot be so exercised 
as to interfere with the personal liberty of citizens 
as guaranteed by the constitution and laws,?® as 
by ordinances conferring on particular officers or 
boards arbitrary power to deny use of the streets.*° 
~ A municipal ordinance must not be’ 
the policy of the state as expressed by its statutes.*1 

[§ 3691] (2) Regulation and Prohibition. 
power to regulate does not include the power to 
prohibit a public use of the streets,4? except tempo- 
rarily, as where a street is closed, pending construc- 
tion work,**® but does include power to prohibit a 


(1) In General. 


39. Anderson y. Tedford, 80 Fla. 
376, 85 S 673, 10 ALR 1481; St. Louis 
vy. Caplan, (Mo.) 109 SW 33; St. Louis 
y. Sagan, (Mo.) 109 SW 33; St. Louis 
v. Abramovitz, (Mo.) 109 SW 33; St. 
Louis v. Gloner, 210 Mo. 502, 109 SW 
30, 124 AmSR 750, 15 LRANS 973. 

{a] Public meetings.—A city or- 
dinance, which prohibits the holding 
of any public meeting or meeting of 
any character upon any street of the 
city or within any city park without 
first obtaining permission in writing 
from the mayor or a majority of the 
councilmen, in the absence of any 
charter provision definitely and spe- 
cifically empowering the city to pro- 
hibit public meetings in the streets 
or parks of the city, is void. Ander- 
son v. Tedford, 80 Fla. 376, 85 S 673, 
$3886. 1481. See generally infra 

40. Tallageda v. Sims, 8 Ala. A. 
471, 62 S 958; New Orleans v. Pal- 
misano, 146 La. 518, 83 S 789; In re 
Frazee, 63 Mich. 396, 30 NW 72, 6 
AmSR 310; Lynch vy. Northview, 73 
ea. 609, 81 SE 833, 52 LRANS 
se H 

[a] For example, an _ ordinance 
making it unlawful to excavate in 
streets or sidewalks, except with the 
permission of the chief of police, is 
void for placing the grant of permis- 
sion within the arbitrary discretion 
of the chief of police. Tallageda v. 
Sims, 8 Ala. A. 471, 62 S 958 


41. Hedrick v. Lanz, 170 Iowa 437, 
152 NW 610. 
fa] Where the state law allowed 


traction engines to be moved over 
bridges and street crossings with- 
out planks being kept under their 
wheels, a municipality could not 
make such a requirement. Hedrick 
v. Lanz, 170 Iowa 437, 152 NW 610. 
See generally infra § 3877. 

» Md.—State v. Burkett, 119 Md. 
609, 87 A 514, AnnCas1914D 345. 

N. J.—Madison vy. Morristown Gas- 
light Co., 63 N.,J. Eq. 120, 52 A 158 
[rev on other grounds 65 N. J. Hq. 
356, 54 A 439]. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909. 

Tex.—San Antonio y. Fetzer, (Civ. 
A.) 241 SW 1034. 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 132 SE 355. 

Wash.—Hadfield v. Lundin, 98 
Wash. 657, 168 P 516, LRA19F8B 
909, AnnCas1918C 942. 

[a] As respects the ordinary and 
usual use of streets by citizens, the 
legislative power is not plenary but 
purely regulatory. Hadfield v. Lun- 
din, 98 Wash. 657, 168 P 516, LRA 
1918B 909, AnnCas1918C 942. 

43. Steinbrenner v. M. W. Forney 
Co., 143’ App) Div. 73, 127 NYS 620. 

44. U. S.—Schoenfeld v. Seattle, 
265 Fed. 726. 

- Towa.—Huston v. Des Moines, ‘176 
Towa 455, 156 NW 883. 

~ La.—New Orleans v. Calamari, 150 
La. 737, 91 S 172, 26 ALR 106; New 
Es v. Badie, 146 La. 550, 83 S 


Méd.—Lee- v. Leitch, 131, Md, 30, 
‘LOL ATIC. 


“158, 128 NYS 426 [aff 144 App. Div. 
894 mem, 128 NYS 1140 mem]; Fifth 


Y.—Peo. v. Palmitter, 71 Misc. 


MUNICIPAL CORPORATIONS 


publie easement 
do so.45 
[§ 3692] 


inconsistent with 
in highways.*¢ 


The Discretion of 


able regulations 


Ave. Coach, Co. v. New | York, 58 
Misc. 401, 111 NYS 759 [aff 126 App. 
Div. 657, 110 NYS 10387 (aff 194 N. Y. 
19, 86 NE 824, 21 LRANS 744, 16 
AnnCas 695 [aff 221 U. S. 467, 31 SCt 
G09) 355 24ased.. 815 J) 7, 

Or.—Dent vy. Oregon City, 106 Or. 
122,211 P 909, 

Tex.—West v. Waco, (Civ. A.) 275 
SW 282; Davis v. Houston, (Civ. A.) 
264 SW 625; San Antonio v. Wal- 
ters, (Civ. A.) 253 SW 544; San 
Antonio v. Stokes, (Civ. A.) 246 SW 
706; San Antonio v. Fetzer, (Civ. A.) 
241 SW 1034; Peters v. San Antonio, 
(Civ. A.) 195 SW 989; Greene v. San 
Antonio, (Civ. A.) 178 SW 6, 7. 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 132 SEH 355. 

Wash. — Hadfield yv. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCasi1918C 942. 

“No man has the right to use a 
street for the prosecution of his pri- 
vate business, and his use for that 
purpose may be prohibited or regu- 
lated as the state or municipality 
may deem best for the public good.” 
Greene v. San Antonio, supra. 

[a] For example, under a statute 
giving power and authority to Ore- 
gon City to impose reasonable regu- 
lations on those using its streets, 
regulations cannot be carried to the 
extent of prohibition where the use 
made of-the streets is strictly for 
travel and passage by the usual and 
ordinary means, but, where the use 
made of the street is an appropria- 
tion for private purposes beyond that 
involved. in traveling, the city can 
prohibit that special use. Dent v. 
Oregon City, 106 Or. 122, 211 P 909. 

[b] Granting to one and refusing 
another.—Granting a competitor a 
prior right to use a cab stand does 
not deprive plaintiff of constitutional 
rights because a city may prohibit 
private uses of its streets and is 
therefore entitled to grant such use 
to one and refuse it to another. 
Long’s Baggage Transfer Co. v. Bur- 
ford, 144 Va. 339, 182 SH 355. 

[c] One engaged in the business 
of common carrier for hire upon the 
streets of ‘a city has no absolute 
right to continue in that business, 
the legislature having the right to 
control the use of the streets or to 
delegate that power to the munici- 
pality. Huston v. Des Moines, 176 
Towa 455, 156 NW 888. See generally 
infra § 3870. 

[d] eases of advertising space 
on public buses.—Fifth Ave. Coach 
Co. v. New York, 58 Misc. 401, 111 
NYS 759. 

[e] The streets of the towns and 
cities being among the things that 
are “public” and “for the common 
use,” no individual can have a prop- 
erty right in such use for the pur- 
poses of hi&S private business, unless 
in the nature of a public service or 
convenience, such as would author- 
ize the grant by the ‘state or by the 
particular city or town acting under 
the authority of the state, and in 
such cases the right can be exercised 
only in accordance with the condi- 
tions of the grant; and an individual 
may accept the grant with the con- 
ditions imposed, or may refuse to ac- 


private or special use.*4 
ples the power to prohibit the disturbance of a 


(3) Reasonableness. 
streets, authorities must not impose unreasonable 
conditions which do not tend toward the protection 
of the interest held as trustee of the public easement 


[44 C.J.] 931 
The right to regulate im- 
by one who has no lawful right to 


In regulating 


municipality. The reasonableness 


of ordinances regulating the use of streets is pre- 
sumed and primarily is to be determined by the 
municipal officers,*7 and the prescribing of reason- 


by a city for the use of its streets 


cept the conditions, in which case 

there is no grant. . New Orleans v. 

Calamari, 150 La. 737, 91 S 172, 26 

ALR 106. 

Franchise holding corporation: 
Power to grant see infra § 3760 et 

seq. 

Regulation of use amounting to pro- 
hibition after franchise has been 
granted see infra § 3695. 

Power to permit private use of 
streets see infra § 3782. 

45. Bayonne v. North Arlington, 
78 N. J. Eq. 283, 79 A 357 [rev 77 
N. J. Eq. 166, 75 A 558, 140 AmSR 
547] (excavation). ; 

46. Ill.—Sears v. Chicago, 247 Ill. 
204, 93 NE 158, 139 AmSR 319, 20 
AnnCas 539. 

Iowa.—Lacy v. Oskaloosa, 143 
ibe 704, 121 NW 542, 31 LRANS 

Kan.—Brown v. Nichols, 93 Kan. 
737, 145 P 561, LDRAI915D 327. 

Ky.—Georgetown v. Hambrick, 127 
Ky. 438, 104 SW 997, 31 KyL 1276, 
128 AmSR 333, 13 LRANS 1113. 

Mass.—Anzalone vy. Metropolitan 
Dist. Commn., 257 Mass, 32, 153 NE 
325, 47 ALR 897. 

Mich.—Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521; In re 
Frazee,-63 Mich. 396, 30 NW 72, 6 
AmSR 3810. 

N. J.—Bayonne v. North Arlington, 
77 N. J. Eq. 166, 75 A 558, 140 AmSR 
547 [rev 78 N. J. Eg. 283, 79 A 357]. 

Pa.—Middleburg Borough vy. Krat- 
zer, 41 Pa. Co. 370. 

S. C.—Columbia v. Alexander, 125 
S. C. 530, 119 SH 241, 32 ALR 746. 
phe ae p. Stallcups, 87 Tex. Cr. 

[a] 


220 SW 547. 

Whole street as carriageway. 
—While a city council, under its 
power to regulate and control streets, 
may fix the width of the carriage 
way or the sidewalks within reason- 
able limits, it cannot say that .the 
whole street shall be used as a car- 
riage way, and that no part shall be 
used for sidewalks. Georgetown v. 
Hambrick, 127 Ky. 48, 104 SW 997, 
31 KyL 1276, 128 AmSR 333, 13 
LRANS 1113. 

[b] A borough cannot prevent the 
owner of a traction engine from using 
the streets of the borough where it 
appears that it has become the usual 
and ordinary custom for the streets 
to be used by traction engines of the 
kind in question. Middleburg Bor- 
ough v. Kratzer, 41 Pa. Co. 370. 

47. Huston v. Des Moines, 176 
Towa 455, 156 NW 883; New Orleans 
v. Taranto, 149 La. 864, 90 S 224; 
Baldwin vy. Consumers Hlectric Light, 
ete; ~Co., La. A. (Orleans) 442; 
Etchison v. Frederick City, 123 Md. 
283, 91 A 161, LRA1916C 561; Clark 
v. Athens, (Tex. Civ. A.) 253 SW 
M 


[a] It is not for citizen to ques- 
tion necessity or expediency of ordi- 
nanoe; it is his duty to obey it. Bald- 
win v. Consumers Electric Light, etce., 
Co., 2 La. A. (Orleans) 442, 

[b] A municipality must of neces- 
sity be permitted reasonable latitude 
in the exercise of police powers, one 
of which is to prescribe and enforce 
rules and means touching the control 
f-and regulation of traffic on their 
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being a legislative function, notice of the proposed 
enactment “of any such regulation to the parties to 
be affected thereby is not a matter of right.*§ 
courts will not interfere with the exercise of the dis- 
eretionary powers of the municipality as to the 
control of streets except in case of fraud or a clear 


abuse of power.*? 


Question of law and fact. The general rules gov- 
erning the determination as a question of law or 
fact of the reasonableness of municipal regulations®° 
apply to regulations as to the use of streets.°* 

[§ 3693] f, Particular Regulations®*—(1) Use by 
Public Utilities®*—(a) In General. 
plenary power to regulate the use of streets by those 
This power may be 
delegated to municipalities®> which, under charter, 
or statutory provisions, 
have the right to control such use of their streets.°° 
Before it will be deemed that the legislature 
transferred the power of supervision over public 


engaged in public business.°* 


constitutional, 


streets as in the judgment of munici- 
pal authorities are reasonably cal- 
culated to advance and protect the 
public in the proper use _ thereof. 
Clark v. Athens, (Tex. Civ. A.) 253 
SW 574. 

[ec] Burden of proof is on one con- 
testing validity to show ordinance 
unreasonable. Huston y. Des Moines, 
176 Iowa 455, 156 NW 883. 

48. Atlantic, etc; Ri. Co. vi. Cor- 
dele, 128 Ga. 293, 57 SE 493. 

49, Etchison v. Frederick City, 123 
Md. 283, 91 A. 161, LRAI9I16C 561; 
Bennett v. Beaty, 156 Minn. 293, 194 
NW 627; Crotts v. Winston- Salem, 
170 N.C. 24, 86 SE 792, LRA1916B 
1049; Grady v. Greenville, 129.5. C; 
89, 123 SE 494. 

50. See Ssupnav§ “326 in. 43.6. Je 

51. Helena v. Wooten, 98 Ark, 156, 
135 SW 828; Emporia v. Wagoner, 6 
ean) Asin) 440 Ps 7.01. 

52. Particular regulations: 
Abutting owners see infra § 3708. 
Obstructions and encroachments gen- 

erally see infra § 3822, 

Permits see infra § 3716. 
Processions and performances see 

infra § 3885. 

Sidewalk, use of see infra § 3894. 
Speed, regulations of see infra § 3879. 
Stopping or standing in street see 

infra §- 3881. 

Trees see infra § 3698. 
Usual uses of streets see infra § 3871. 
Vehicles see infra §§ 3874-3884. 

Police regulations in general see 
supra § 105 in 43 C. J. 

53. Regulation of public service 
motor vehicles see Motor Vehicles 


. Co. v. Keokuk, 226 
Fed. 82; Georgia R., etc., Co. v. At- 
lanta, 154 Ga, 731, 115 SE 268, 268 
[quot Cyc]; Tomlin v. Cape May, 63 
INET adler 429, 44 A 209; McCutcheon 
v. Buffalo Terminal Station Commn., 
DAOENG AX 2 ee LIN EE 6 6d Skanea~ 
teles Water Works Co. v. Skaneateles, 
161 N. Y. 154, 55 NE 562, 46 LRA 


63%. banhite, vec dome Tel CosjF 15.0 
App. Div. 25, 68 NYS 659; Adamson 
v. Nassau Electric R. Co., 89 Hun 


261, 34 NYS 1078; Matter of Consoli- 
dated Gas Co., 56 Misc. 49, 106 NYS 
407 [aff 124 App. Div. 401, 108 NYS 
823]. 

ae Ala. —MeLendon vy. Boyles 
Transit Co., 210 Ala. 529, 98 S 581. 

Cal.—Sunset Tel., etc., Co. v. Pasa- 
dena, 161 Cal. 265, 118 P 796. 


Ga.—Georgia R., etc., Co. vw. At- 
lanta,: 154 Ga. 731, 115 SE 263, 268 
[quot Cyc]. 


Ill.—Chicago Municipal Gas Light,, 


ete,, Co. v. Lake, 130 Ill. 42, 22 NE 
616 [aff 27 Ill. A. 346]. 

Ind.—Grand Trunk Western R. Co. 
v. South Bend, 174 Ind. 203, 89 NE 
885, 91 NE 809, 36 LRANS 850 [rev 
on other grounds 227 U. S. 544, 33 SCt 
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The 


utilities.°® 


The state has 


ordinarily | lhe good.** 


has 


303, 57 L. ed. 6338, 44 LRANS 405]. 


Towa.— Huston vy. Des Moines, 176 
Iowa 455, 156 NW 883. 
N. Y.—New York v. Woodhaven 


Gas Light Co., 181 App. Div, 188, 168 
NYS 429. 

Or.—Dent y. Oregon City, 106 Or. 
122, 211, P909; 

Pa.—McKim -y. Philadelphia, 217 
Pa. 248, 66 A 340, 19 LRANS 506. 

“Tt cannot be disputed in the light 
of the decisions that the state may 
surrender to any municipality full 
control of its streets and highways 
in regard to such matters.’ Sunset 
Tel., etc., Co. v. Pasadena, 161 Cal. 
265, "OE 418 P 796. 

56. U. S.—Baltimore v. Baltimore 
Trusty ete. Co4 66. U.S0/Gko, du SCt 
696, 41 L. ed. 1160; Minneapolis St. 
BR. Co. Ve Minneapolis, 189 Fed. 445. 

Ill.—Peo. v. Kewanee Light, etc., 
Co., 262 Ill, 255, 104 NE 680. 

Mich.—Detroit v. Detroit United 
Ri Co., -172., Mich, .136,° 137 NW, 645 
tee 229 Wi'S, 389; 38 SCt 697057. ed. 

Gall 


Mo.—Dugdale v. St. Joseph R., etc.,° 


Co., 195 Mo. A. 243, 189 SW 830. 

N. Y.—New York v. Woodhaven 
Gas Light Co., 181 App. Div. 188, 
168 NYS 429; "Peo. v. Connolly, 89 
Misc. 555, 153 NYS 721. 

Oh.—State v. Norwood, 23 Oh. Cir. 
Ct. N. S. 145; Auerbach v. Cuyahaga 
Tel: Co., 9 OhS&CP 389, 7 OhNP 6338. 

Ont.—London St. R. Co. v. London 
Corp., 9 Ont, L. 439, 3-OntWR 123 
[dism app 2 OntWR 44), 

[a] Use of streets by gas com- 
panies.—Under Greater New York 
Charter commissioner of water sup- 
ply, gas, and electricity has full ju- 
risdiction, charge, and control of 
transmission of gas by pipes and con- 
duits. New York v. Woodhaven Gas 
hight,,.Coj, 18h App, Dive. .188,. 1638 
NYS 429. ‘ 

57. Phoenix R. Co. v. Lount, 21 
Ariz. 289, 187 P. 938. 

[a] ~A mere proviso, in an act 
dealing with highways outside cities 
that within the confines of munici- 
pal corporations the use and occupa- 
tion of streets and thoroughfares 
shall be subject to the control and 
regulation of the municipal authori- 
ties, is not sufficient to confer power 
upon city authorities over public 
utilities. Phoenix R. Co, vy. Lount, 
nea 289, 187 P 933. 

3. 
92; Oh, Steay 8, Wb IN Byolde, 

59. State v. Benwood, etc., 
Co., 94 W. Va. 724, 120 SE 918. 


Water 


“A municipal corporation is vested: 


with authority under its police power 
reasonably to regulate the use of 
its streets and other ways by public 
service corporations acting under 
franchise from the municipality.’ 
State v. Benwood, etc., Water Co., 


Billings v. Cleveland. R. Co.,: 


[§§ 3692-3694. 


_ utilities to the municipal authorities under consti- 
tutional provisions so permitting, there must be 
clear and unmistakeable statutory provisions con- 
ferring such power.” 
provisions a city may be granted the right and 
plenary power to regulate use.of its streets by publie 

The municipality’s right is sometimes 
inferred from its police power,°? and has been said 
to exist solely by virtue of state delegation.®° 

[§ 3694] (b) Effect of Grant of Franchise.** The 
statée,°2 or a municipality acting under derived 
power,®? does not lose the police power to regulate 
the use of streets by public utilities because of the 
grant of an exclusive franchise to the utility, all 
such grants being made on the implied condition 
that they shall be subject to regulation for the pub- 

In other words, rights in streets or 

highways granted to public service corporations are 
at all times held in subordination to the superior 

rights of the publie,®**> and are subject not only to 


Under express constitutional 


supra. 

60. Holmes Electric Protective Co. 
v. Armstrong, 97 Mise. 184, 189, 162 
NYS 770 [aff 181 App. Div. 687, 168 
NYS 746 (rev on other grounds 228 
N.Y. 407, 127. NE 315) J. 

8 i has long been the settled law 
of this state that what are commonly 
known as public service corporations 
derive their right to use the streets 
directly. from the state... . What- 
ever right a municipality has to con- 
trol such use it holds as the delegated 
agent of the state, and not as an 
inherent municipal function.” Holmes 
Electric Protective Co. v. Armstrong, 
supra, 

61. Relinquishment of power gen- 
erally see supra § 3686 

62. New Orleans Gas- Light Co. v. 
Louisiana Light, ete., Producing, ete.; 
Copel Lbs Ue2Si765 05 6 SCt 252, 29% ie 
ed. 516. 

63. New Orleans Gas-Light Co. v. 
Louisiana Light, etce., Producing, etc., 
Co., supra; Grand Trunk Western R. 
Co. v. South Bend, 174 Ind. 2038, 89 
NE 885, 91 NE 809, 36 LRANS 850 
[rev on’ other grounds 227. Ue Si BAe 
ve 303, 57 L. ed. 633, 44 LRANS 

64 U. S.—Atlantic Coast Line R. 
Co. v. Goldsboro, 232 U. S. 548, 34 
SCt 364, 58 L. ed. 721 [aff 155 N. @ 
306, Th Sh 514]. 

Cal. —St, Helena _v. San Francisco, 
eta, Rte Go. 24" Cal. vAe Tt Side 
600, 605, 

Ill.—Peo. v. Chicago City R. Co., 

Tl. 628, 155. NE. 782, 2 a 

N. J.—Benton v. Elizabeth, 61 N. bd 
L. 411, 39 A'683, 906 [aff 61 N. Fs to 


pees fe oe 1182]; Pete ie Electri¢ 
ight, etc ‘0. V. Hast Orange, 3 ot 
41 A 865. ce 


Seg -—Ex p. Piatt, 38 Okl.. 572, 134 

Pa.—Duquesne Light Co. v. Pitts- 
burgh, 251 Pa. 557, 97 A 85, AnnCas 
1917H 534; Pittsburg Vv. Pittsburg 
Cons. Gas _Co., 34 Pa. Super. 374; 
Pottsville Borough y. Pottsville Gas 
Co., 38 Pa, Super. 480; Landsdowne 
Borough y. Springfield ‘Water Co., 16 
Pa. Super, 490, 8. Del. sCo. 175\ fate 
ect LCL ee MOO 5061; Philadelphia  v. 
Western /-Union) . Tel. .Co.\. 10 Phila. 
327, 2 WklyNC 455. 


Man. — Winnipeg v. Winnipeg Hlec- 


tric R. Co., 13 WestLR 21, 20 Man. 
337, 16 WestLR 62 Lape, allowed on 
other grounds [1912] A. C. 355, 4 Dom 
ue we 
. S.—Liverpool v. Liverpool, éte., 

ReCoi, tds 3 5:aN. <San2 38% i 

Power of franchise granting 
thorities to attach express conditions 
to use of streets see infra § 3772. 


65. Cal.—Ex p. Keppelman, 166 
Cal. 770, 188 P 346. 
Iil—Madison v. Alton, ete., Tract. 


Co., 235 Ill. 346, 85 NE 596. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


au-— 


§§ 3694-3695} 


subsequent proper police regulations,®* but also to 
prior general ordinances respecting use of the 
The grantee of a franchise from a mu- 
nicipality, where the laying of pipes in the street 
is necessary, takes the franchise subject to delay 
or refusal on the part of the common council in 
which is vested control of the streets to grant a 


streets.°" 


_.permit to lay such pipes.°$ 


Miech.—Ann Arbor v. Goodspeed 
Real Hst. Co., 189 Mich. 165, 155 NW 
420; Detroit v. Ft. Wayne, etc, R. 
Co., 90 Mich. 646, 51 NW 688. 

N. J.—Jersey City Water Comrs. v. 
gees 13 N. J. Eq. 420. 


Co. v. Rich- 
mond Lt es etc., Co., 225 ING Werit35; 
122 NE 210. 

Oh.—Mt. Vernon vy. Berman, i100 


Oe St 25 
Cincinnati WREAGt. iCo., 25 Oh. 
N.S: oe 

Okl.—Ex p. Piatt, 38 Okl. 
D3. 

Pa.—Delaware County Electric Co. 
v. Colwyn Borough, 60 Pa. Super. 
609; Philadelphia, etc, R. Co. v. 
Philadelphia, 9 Phila. 563. 

Que.—Montreal Park, etc., R. Co. v. 
St. Louis, 17 Que. Super. 545. 

[a] Opening street.—The right of 
a railroad to maintain tracks in a 
street under a franchise is subject 
to the right of the municipality to 
open public highways across. the 
track of the railroad so that com- 
munication between different portions 
of the city may not be obstructed, 
and such an opening, although an ob- 
struction to the ordinary and proper 
working in the railroad, is at most 
only an inconvenience, although a 
serious one, and not destructive of 
the franchise of the company. Phila- 
delphia, ete., R. Co. v. Philadelphia, 9 
Phila. (Pa.) 563. 

{b] Injunction. — Although the 
right to prevent the unlawful exer- 
eise of a franchise by a street rail- 
way company rests solely with the 
state, to be asserted in quo warranto, 
a municipality charged with the duty 
to maintain the streets for lawful 
travel as an incident of that duty 
can have the unlawful use by a 
street railway prevented by injunc- 
tion. Jersey City v. Central R. Co., 
40 N. J. Eq. 417, 2 A 262; Milwaukee 
v. Milwaukee Blectric R. ete., Co. ATs 
Wis. 400, 180 NW 339, 181 NW 821. 

66. U. S.—State v. Murphy, 170 
U. S. 78, 18 SCt 505, 42 L. ed. 955 [aff 
130 Mo. 10, 31 SW 594, 31 LRA 798]; 
Wabash R. Co. v. Defiance, AG ae 3 
88, 17 SCt 748, 42 L. ed. 87. 

Ala.—Montgomery v. Capital City 
Water Works, 92 Ala. 361, 9 S 339. 

Cal.—St. Helena v. San Francisco, 


NE 116; Cincinnati v. 
Gir Cr, 


572, 134 


ete, R. Co., 24 Cal. A. 71, 140 P 600, 
05. 

Colo.—Denver v. Denver, etc., R. 
@o.,, 63- Colo, 574, 167 -P. 969, LRA 
1918D 659. 

Conn.—Connecticut Co. v. Stam- 


ford, 95 Conn. 26, 110 A 554. 

Mie=St, Louis, etc., R. Co. v. Belle- 
ville, 122 Tll. 376, 12 "NE 680; Quincy 
Vv. WH, OLO6. Ibs 33:7": Springfield Vv. 
Springfield Cons. R. Co., 


ae —Grand Trunk Western R. Co. 
v. South Bend, 174 Ind. 203, 89 NE 
885, 91 NE 809, 36 LRANS 850 [rev 
on other grounds 227 U.. Si 2544,.83 
SCt 303, 57 L. ed. 633, 44 LRANS 
405]; Indianapolis vy. Consumers’ Gas 
Trust Co., 140 Ind. 107, 39 NE 4338, 
49 AmSR 183, 27 LRA 514. 

Kan.—Wyandotte vy. Corrigan, 
ieanec ie” Orie) 99% 

Ky.—Louisville City Ra sCouen. 
Louisville, 8 Bush 415. 

Md.—oO’Brien y. Baltimore Belt R. 
“are 74 Md. 368, 22 A 141, 13 LRA 
: erie avernatt vy. Ft. Wayne, etc., 
R. Co., 95 Mich. 456, 54 NW 958, 35 
AmSR 580, 20 LRA 79. 

Mo.—State v. Murphy, 130 Mo. 10, 
31 SW 594, 31 LRA 798 [aff 170 U. s 
78, 18 SCt 505, 42 Li, ed. 955]; Spring- 
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[§ 3695] (c) Extent of Power To Regulate.®® The 
power to regulate does not authorize prohibition” 
by municipal regulations unreasonably interfering 
with the exercise of the company 
Regulations must be reasonable,’? and not prohibit, 
annul, or destroy rights growing out of a valid con- 
tract;’* and it has been held that prohibiting the 


’s franchise."+ 


digging up of the surface of any street except by 


field R. Co. vy. Springfield, 85 Mo. 674; 
a CoRR v. Mulholland, 84 Mo. A. 


N. Y.—Delaware, ete. R. Co. v. 
Buffalo, 4 App. Div. 562, 88 NYS 510 
[aff 158 N. Y. 266, 53 NE 44]; New 
York, etc., R.-Co. v. New York, 1 
Hilt. 562; Interborough Rapid Tran- 
sit Co. v. Gallagher, 44 Misc. 536, 
90 NYS 104 [aff 96 App. Div. 632, 30 
NYS 152]. 


N. C.—Raleigh v. Carolina Power, 


etc., Co., 180 N. C,.284, 104 SH 462; 

State v. Atlantic, ete, R. Co. 141 

IN Ge) Oe na7/3O. bs SE é 
Pa.—Frankfort, etc., Pass. R. Co. 


v. Philadelphia, 58 Pa. 119, 98 AmD 
242; Branson y. Philadelphia, 47 Pa. 
329; Delaware County Hlectric Co. v. 
Colwyn Borough, 60 Pa. Super. 609; 
Pittsburg v. Pittsburg Cons. Gas Co., 
34 Pa. Super. 374; Harrisburg City 
Pass. R. Co. vy. Harrisburg, 2 Dauph. 
Wash.—Tacoma v. 


Boutelle, 61 
Wash. 434, 112 P 661. 

W.,.Va.—Mason v. Ohio River R. 
Co., 51 W. Va. 183, 41 SE 418. 

Wis.—Madison v. Southern Wis- 

consin R. Co., 156 Wis. 352, 146 NW 
492 [aff 240 U. S. 457, 36 SCt 400, 60 
Li. ed. 1394; ; 
Police power not surrendered 
by contract.—An ordinance permit- 
ting the use of streets upon certain 
conditions is not a purely private 
contract when accepted, and becomes 
a binding contract only so far as it 
affects the business interests or ad- 
ministrative functions of the city, but 
is not binding upon it to the extent 
that it surrenderg its police power. 
Grand Trunk Western R. Co. v. South 
Bend, 174 Ind. 2038, 89 NE 885, 91 NE 
809, 836 LRANS 850 [rev on other 
grounds 227 U. 8S. 544, 33 SCt 3038, 
57 L. ed. 633, 44 LRANS 405]. 

[b] For instance, where an ele- 
vated road has acquired a franchise 
for the use of certain streets, the 
city still retains the right to make 
use of the street for proper purposes, 
and is not compelled to consult the 
convenience of the railroad company 
in such use, but can only be required 
not to interfere unreasonably with 
the structure of the elevated road. 
Interborough Rapid Transit Co. v. 
Gallagher, 44 Misc. 536, 90 NYS 104 
[aff 96 App. Div. 632, 89 NYS 152]. 

[e] Location of gas mains may 
be shifted. Pittsburg v. Pittsburg 
Cons. Gas Co., 34 Pa. Super. 374. 

67. Macon Consol. St. .R. Co. v. 
Macon, 112 Ga. 782, 38 SE 60; Ann 
Arbor v. Goodspeed Real Est, Co., 
189 Mich. 165, 155 NW 420; McKees- 
port y. Citizens’ Pass. R. Co., 2 Pa. 
Super. 249; Wilkinsburg Gas Co. vy. 
Wilkinsburg, 25 PittsbLegJNS (Pa.) 
42. 

68. New York v. New York Re- 
frigerating Constr. Co., 8 Misc. 61, 28 
NYS 614 [aff 82 Hun 558, 31 NYS 
714 (aff 146 N. Y. 210, 40 NE aloe 

69. Regulation as to use of streets 
and highways by: 
Electrical supply 

tricity § 25 
Gas company see 


company see Elec- 
Gas §§ 11, 


20. 
| Railroad see Railroads [33 Cyc 234]. 


Street railroad see Street Railroads 
[36 Cye 1445]. 

Telegraph and telephone company 
see Telegraphs and Telephones [37 


Cye 1629]. 
70. U. S.—Essex v. New England 
Nel) Coz, 289), U. S. 313, 36-SCt 102, 


60 L. ed. 301. 
Ga.—Georgia R., etc., Co. v. At- 
lanta, 154 Ga. 731, 115 SE 263, 268 


[quot Cyc]. 


N. J.—Madison v. Morristown Gas- 
light Co... /63 N.S. Bq. 120, 5204) 158 
[rev on other grounds 65 N. J. Hq. 
356, 54 A 439]. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909. 

Pa.— Shryock v.. North Braddock 
Borough, 43 Pa. Super. 508; Forty 
ase Vv. Forty Fort Water Co., "9 Kulp 

[a] MNlustrations.—(1) Although 
possessing power to impose reason- 
able restrictions and regulations upon 
the use of its streets by a telegraph 
company, a city cannot arbitrarily 
exclude the company’s wires and 
poles. Essex y. New England Tel. 
Co., 239 U.S. 313, 36.SCt 102, 60 L. 
ed. 301. (2) Municipalities ‘cannot 
prohibit or prevent entry upon streets 
by water companies having the right 
of entry by statute, but may only 
regulate the work with regard to 
grades and. convenience of public 
travel. Forty Fort vy. Forty Fort 
Water Co., 9 Kulp (Pa.) 241. 

Regulation and prohibition of use 
of streets generally see supra § 3691. 

71. Allen v. Jersey City, 53 N. J. 
L. 522, 22-A 257; Mountain Water Co. 
v. Hmaus Borough, 438 Pa. Super. 
179; Reading vy. Consumers’ Gas Co., 
2 Del. Co. (Pa.) 437; Eastern Wis- 
consin R., ete., Co. Vv. Hackett, 135 
Wis. 464, 115 "NW 376, 1136, 1139; 
Toronto Hlectric Light’ Cosi. LO= 
ronto, 31 Ont. L. 387, 6 OntWN 349, 
20 DomLR 957 [Lapp allowed on other 
grounds 33 Ont. L. 267, 21° DomLR 
859 (app dism. 38 Onto.) 72,731 
DomLR 577)]; Bell Tel. Co. v. Owen 
Sound, 8 Ont. L. 74, 4 OntWR 69. 

72. Macon Consol. St. R. Co. v. 
Macon, 112 Ga. 782, 38 SE 60; Chi- 
cago, etc., R. Co. v. Joliet, 79 Til. 25; 
Plattsmouth v. Nebraska Tel. Co., 86 
Nebr. 460, 114. NW 588, 127 AmSR 
779, 14 LRANS 654; Pittsburgh’s 
App., 115 Pa... 4,7 A 4783" Pottsville 
Borough vy. Pottsville Gas Co., 33 Pa. 
Super. 480. 

[a] Where a city ordinance has 
invited investments by telephone 
company in good faith and in reliance 
upon it, the city authorities cannot 
by subsequent regulations arbitra- 
rily impose, without necessity or the 
demands of public convenience, ad- 
ditional burdens clearly beyond the 


reasonable exercise of the police 
power. Plattsmouth v. Nebraska 
Tel. Co., 80 Nebr. 460, 114 NW 588, 


127 AmSR 779, 14 LRANS 654. 

73. Indianapolis  v. Consumers’ 
Gas Trust Co., 140 Ind, 107, 39 NE 
4388, 49 AmSR 183, 27 LRA 514; Jer- 
sey City_ Vv. Lehigh Valley Terminal 
Re Cowes. do. IN dae ease 20 Ag Pha crs 
Jersey City v. National Docks R. 
Co.,/ 55 N. J. Tu 194, 26 A 146; West 
Philadelphia ane R. Co. v. Perkins, 
10 Phila. (Pa.) 2 

{a] The (aFts enat the municipal 
requirements do impair the obliga- 
tions does not relieve the company 
from offering to do those things 
which it was lawfully bound to do 
in order to obtain the right to use 
the streets. State v. Murphy, 170 
U. S8.78).18 SCt 505,42. ed. 955: 

{b] Fixing charges.—Where an 
ordinance granting a franchise al- 
lowed the company to charge a cer- 
tain price and there was no provision 
in the charter or other statutes giving 
the council power to repeal or alter 
the grant, a subsequent ordinance 
reducing the price one half and mak- 
ing it unlawful for the company to 
exact an amount in excess of such 
reduced price is void. Ashland v. 
Wheeler, 88 Wis. 607, 60 NW 818. 
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permission of the council, as applied to a railroad 
company laying its track across a street within its 
located right of way,’* or prohibiting a gas com- 
pany from laying its pipes along the city street,’° 
or from opening a paved street to lay pipes from 
the main to the opposite side of the street,’® or 
limiting the time within which such work shall be 
done,’* is unreasonable and invalid. The measure 
of municipal power to regulate the use of streets 
by quasi-public corporations, chartered by the state 
to supply the public with water, light, conveyance, 
heat, information, and other conveniences, depends 
largely upon the construction of charters and stat- 


utes, by which the state confers 


on the companies and delegates its own power of 
regulation thereof to the municipalities.’® 
courts will not interfere with the city’s exercise 
of its discretionary power over the use of its streets 


Impairment of obligation of con- 
tract as to right to use streets gen- 
erally see Constitutional Law § 641. 

74 Allen v. Jersey City, 53 N. J. 


L. 522, 22 A 257, 

75. Reading v. Consumers’ Gas 
OO: ar eel. Co. (Pa. 433 /Chartiers 
Valley Gas Co. v. Pittsburg, 17 Pittsb 
LegJNS (Pa.) 240. 

76. Northern Liberties v. Northern 
Liberties Gas Co., 12 Pa. 318 

77. Chartiers Valley Gas Co. v 


pittsbure, 17 PittsbLegJNS (Pa.) 
0. 

78. Georgia R., etc. Co. v. At- 
lanta, 154 Ga. 731, 115 SE 2638, 268 
[quot Cyc]. 

79. Murphy v. Chicago, etc., R. Co., 


247 Ill. 614, 938 NE 381, 

80. Ala.—Montgomery v. Orpheum 
Taxi Co., 203 Ala, 103, 82 S 117. 

Cal.—St. Helena v. San Francisco, 
eter. Rano. 247 Calo A. 71,78, 140 P 
600, 605 [quot Cyc]. 
'Ga.—Georgia R., etc., Co. vy. At- 
lanta, 154 Ga. 731, 115 SE 2638, 268 
[quot Cyc]. 

Iowa.—Waterloo v. Waterloo St. R. 
Co., 71 Iowa 193, 32 NW 329. 

N. Y.—Peo. v. Connolly, 89 Misc. 
555, 1538 NYS. 721. 

N. C.—Nerfolk Southern R. Co. v. 
prone eee. City, 167 N. C. 118, 83 SH 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909. 

[a] For instance, a city may im- 
pose upon a common earrier using 
its streets reasonable regulations 
adopted in view of the local condi- 
tions and requirements respecting 
the streets, the travel, and the public 
safety. Dent vy. Oregon City, 106 Or. 
122, 211 P 909. 

[b] Under a constitutional provi- 
sion prohibiting use of city streets 
for public utility or private enter- 
prise without first obtaining the con- 
sent of the municipality, the latter 
may, within the limits of municipal 
powers, prescribe the conditions un- 
der which use of the streets may be 
enjoyed. Montgomery v. Orpheum 
Taxi Co,, 203 Ala, 1038,°82°S. 117. 

81. St. Helena vy. San Francisco, 
ete... Co., 24 Cali, Av Tl, 73,7140" P 
600, 605 [quot Cyc]; Philadelphia v. 


Western Union Tel. Co., 11 Phila. 
(Pa.) 327. 
82. Ex p. Keppelmann, 166 Cal. 


770, 188 P 346; In re Russell, 163 Cal, 
668, 126 P 875, AnnCasl1914A 152; 
Carthage v. Garner, 209 Mo. 688, 108 
Sw 521; Dugdale v. St. Joseph R., 
etc., Co., 195 Mo. A, 248, 189 SW 830; 
New York, etc., Water Co. vy. North 
Arlington Borough, 76 N. J. Eq. 514, 
74, A 973, 

83. Cal.—Ex p. Keppelmann, 166 
Cal. 770, 1388 P 346. 

Ill.—Chicago Municipal Gas Light, 
etc., Co. v. Lake, 130 Ill. 42;,22 NE 
616 [aff 27 Ill. A 346]. 

N. Y.—Brooklyn y. Jourdan, 7 Abb 
NCas 23. 


MUNICIPAL CORPORATIONS 


such franchises 


The 


Pa.—Allegheny’s App., 9 Pa. Cas. 
22, 11 A 658; Philadelphia Steam Sup- 
ply Co. v. Philadelphia, 17 Phila. 
110. See Forty Fort v. Forty Fort 
Water Co., 9 Kulp 241 (holding that 
in the act of July 2, 1895, providing 
that a water company may develop 
electricity by water power and sell 
it, but cannot enter upon streets for 
this purpose without municipal con- 
sent, the prohibition relates only to 
entry on streets for the purpose of 
distributing electricity, and does not 
affect the right to such entry to 
supply water). 

84. Northern Liberties v. Northern 
Liberties Gas Co., 12 Pa. 318. 


85. Jersey City Water Comrs, Vv. 
Hudson, 13 N. J. Hq. 420; In re 
Deering, 93 N.Y. 361; Springfield 


Water Co. v. Philadelphia, etc., St. R. 
Co., 45 Pa. Super. 516; Wilkinsburg 
Gas Co. vy. Wilkinsburg, 25 PittsbLeg 
JNS (Pa.) 42; State v. Benwood, etc., 


Water Co., 94 W. Va. 724, 120 SE 
918. 
[a] Interruption of traffic. — A 


city may reasonably compel a water 
company to relay its pipes in a dif- 
ferent part of the street so as to 
avoid interruption of traffic by prob- 
able future repairs. State v. Ben- 
wood, etc., Water Co., 94 W. Va. 724, 
120 SE 918. * 

[b] Lowering pipes.—A water 
company granted the right to use 
soil under streets for constructing 
their works may be compelled to 
lower pipes so to conform to a new 
grade established by municipal au- 
thorities. Jersey City Water Comrs. 
v. Hudson, 13 N. J. Eq. 420. 

[c] Change of street grade.—A 
water company must adapt its pipes 
to change of street grade, and al- 
though grading is done by street rail- 
road under an agreement to pay 
entire cost, such an agreement im- 
poses upon the railway company only 
such obligations as are in relief of 
the borough and its taxpayers, and 
does not give rise to any obligation 
on the part of the railway company 
upon which a water company main- 
taining its pipes in such street can 
ingraft a right to recover.the cost 
of lowering such pipes occasioned by 
the change of grade. Springfield Wa- 
ter Co. v. Philadelphia, etc., St. R. 
Co., 45 Pa. Super. 516. 

86. Roanoke Gas Co. v. Roanoke, 
88 Va. 810, 14 SE 665. 

[a] For example, the grant of a 
franchise to lay pipes in streets does 
not preclude the municipality from 
the right afterward to change the 
grade of the streets, although by so 
doing the pipes may become exposed 
or obstructed, in which case the mu- 
nicipality may require the company 
to remove them or have it done by 
its own agents. Roanoke Gas Co. v. 
Roanoke, 88 Va. 810, 14 SE 665. 

87. New York, etc., R. Co.’s App., 
80 Conn. 623, 70 A 26; Geneva v. 


by public utilities in the absence of a clear abuse 
of diseretion,”? and a municipality may enact and 
enforce all reasonable regulations respecting such 
use of its streets.%° 

Particular regulations held valid include regula- 
tions requiring all work of construction and repair 
to be done under municipal direction and super- 
vision ;®! prohibiting excavations®? or the laying of : 
pipes** without express municipal consent, or during 
the winter;®+ requiring relaying*® or removal®® of 
pipes; placing electric wires in underground con- 
duits ;°7 removing street wires to a less dangerous 
location,’* or temporarily removing wires to permit 
the moving of buildings;®® restricting limits within 
which poles may be erected in a street;°° prohibit- 
ing their erection without obtaining authority from 
the council;®! or requiring that the use of poles 
be shared by another.®? 


A municipality may regu- 


Geneva Tel. Co., 30 Misc. 236, 62 NYS 
172; Oil City v. Postal Tel. Cable 
Co., 68 Pa. Super. 77. 

[a] Discrimination.—The right to 
direct the wires of telephone com- 
panies to be placed underground must 
be exercised without discrimination 
and without favoritism, anda village 
has no power to compel a telephone 
company to’ place the wires under- 
ground in the same streets in which 
it permits a company to use poles 
and open-air construction. Carthage 
v. Central New York Tel., etc, Co., 
48 Misc. 423, 96 NYS 917 [rev on 
other grounds 110 App. Div. 625, 96 
NYS 919 (rev on other grounds 185 
N. Y. 448, 78 NE 165) ]. 

88. Michigan Tel. Co. v. Charlotte, 
93 Fed. 11 [app dism 98 Fed. 1006 
mem, 38 CCA 695 mem]. 

[a] For éxample, an ordinance re- 
quiring a telephone company which 
had been granted the right to main- 
tain its line in a certain street to 
remove the same, on the ground that 
it had become dangerous and incon- 
venient to persons using the street, 


but offering another location for the 
erection of the line, which is a rea-— 


sonable substitute, is within the le- 
gitimate powers of the city, and 
cannot be held unconstitutional by 
a court, as depriving a company op- 
erating under act of congress of its 
property without due process of law. 
Michigan Tel. Co. v. Charlotte, 93 
Fed. 11 [app dism 98 Fed. 1006 mem, 
38 CCA 695 mem], 


89. State v. Omaha, etc. R. Co, 
100 Nebr. 716, 161 NW 170. 
[a] For example, under a general 


ordinance of the city requiring com- 


panies using or operating poles ‘and . 


wires temporarily to remove them to 
allow the passage of buildings which 
it may be necessary to move along 
or across a street, an ordinance giv- 
ing a franchise to a street car com- 
pany which provides that such com- 
pany shall so construct its tracks 
“as to present the least possible ob- 
struction to the ordinary and public 
use” of the street may be construed 
to include the moving of buildings 
along the street as a public use of the 
street and to require the company 
temporarily to remove its wires to 
allow the passage of buildings when 
found by the proper authority to be 
necessary. State v. Omaha, etc, R. 
Co., 100 Nebr. 716, 161 NW 170. 

90. Norfolk Southern R. Co. v. 
ate atte f City, 167 N, ©) 118) 83 SH 

91. 
Fed. 329, 150 CCA 3848; Carthage v. 
Garner, 209 Mo. 688, 108 SW 521; 
Western Union Tel. Co. v. Philadel- 
phia, 9 Pa. Cas. 300, 12 A 144: Phila- 
delphia vy. Western Union Tel. 
11 Phila. (Pa.) 327, 2 WklyNC 455; 
State v. Milwaukee, 132 Wis. 615, 113 
NW 40. 

92. See infra § 3772. 


a_i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 3695 


Williamson vy. Clay Center, 237 | 


Cons 


§§ 3695-3698] 


late the limits in a street where the track of a rail- 
road company shall be laid;9* may require a change 
in the location of tracks,®* relaying of tracks flush 
with the street,®®> change of roadbed, or a change 
of location or total removal of a sidetrack mate- 
rially impairing the use of the street by rendering 
the part assigned for public passage too narrow;°7 
restrict the time that a railroad train shall obstruct 
a street crossing ;°* regulate the time of day during 
which trains shall be operated along streets; re- 
quire crossing gates;+ prohibit the use of steam 
power for railroads along the streets;? or make 
any reasonable and necessary regulation as to the 
manner in which the tracks of the railroad company 
shall be constructed and the condition in which they 
shall be maintained;? and may compel a railroad 
to suspend operations during construction of a mu- 
nicipal improvement.* 

[§ 3696] (d) Charge for Regulation. A munici- 
pality may collect. a reasonable fee or charge as 
compensation for the expense of regulation,® which 
may be in an amount ultimately proving in excess 
of the actual expense involved,® and the burden 
- of proof rests upon the party asserting the unrea- 


So.er Cain, cvieChicago, -etcs )'R: :Co., 98. 
54 Iowa 255, 3 NW 736, 6 NW 268;] L. 348. 


Wagner v. Bristol Belt Line R. Co., [a] 
108 Va. 594, 62 SE 391, 25 LRANS | able. 
1278. L. 348. 
94. Ga.—Atlantic, etc., R. Co. v. 99. Cincinnati 


MUNICIPAL CORPORATIONS 


State v. Jersey City, 37 N. J.] v. 


Two- minute limit held reason- 
State v. Jersey City, 37 N. J. 


[44 O.5.] 935. 


sonableness of such a charge or fee.” In determin- 
ing whether such a fee is reasonable, the courts 
will consider all facts relevant and material to the 
particular matter involved.’ It has been held that 
a. municipality has no authority to compel public 
service corporations to pay the expense of public 
regulations, unless such power has been conferred 
by statute.® 

Where a railroad right of way has become an es- 
tablished street, it is subject to municipal regula- 


‘tions under the police power for the public benefit.1° 


[§ 3697] (e) Waiver. A municipal board has no 
power to waive an ordinance requirement affecting 
use of the streets by a franchise holding, corpora ation 
so as to create an estoppel.+ 

[§ 3698] (2) Trees’? Ordinarily a municipality 
has control of trees in its streets,13 and may forbid 
any act injurious thereto without municipa] con- 
sent,'* or perform proper municipal functions de- 
spite incidental injury to trees.1® The power of a 
municipality over such trees includes the right to 
remove or trim them where reasonably necessary 
for the improvement’® of the street or its beautifica- 


Chambersburg Gas Co., 38 Pa. 
Super, 311; Pottsville Borough v. 
Pottsville Gas Co., 33 Pa. Super. 480; 
Harrisburg City V. Pennsylvania Tel. 
Cos) 15 Pal, ‘Coe-b2-8. 

Franchise tax see infra § 3803. 


Cordele, 128 Ga. 293, 57 SE 493; At- 
lantic, etc., R. Co. v. Cordele, 125 Ga. 


873, 54 SE 155; Macon Consol. St. Ru 


Co. v. Macon, 112 Ga. 782, 38 SE 60. 
Tll.— Peo. v. Chicago” City RCo 
324 Ill. 618, 155 NE 781. 
N, Y.—New York, etc. R. Co. v. 
New York, 1 Hilt. 562. 
N. C.—Raleigh v. Carolina Power, 
etc., Co., 180 N. C. 234, 104 SH 462. 
Pa.—Haston City v. Miller, 69 Pa. 
Aer 554 [aff 265 Pa. 25, 108 A 


] 

{a] Street cars passing to right 
around square.—An ordinance of a 
city, providing that ‘‘all vehicles in- 
eluding street passenger cars shall, 
upon entering the public square 
known as Centre Square turn to the 
right thereof, and pass around said 
Square as herein directed,” is not an 
unreasonable exercise of the police 
power of the city, although it in- 
volves the relaying of tracks. Easton 
City v. Miller, 69 Pa. Super, 554 [aff 
265°Pa..25,°108 A 262]. 

[b] Previous approval of the lo- 
cation of street railway tracks did 
not estop a city to demand relocation. 
Peo. v. Chicago City R. Co., 324 Ill. 
618, 155 NE 781. 

[ec] Removal of tracks to center 
of street.—Where the boundaries of 
a city were extended to include a 
highway along one side of which 
street railroad tracks ran, the city 
ean, both under the franchise provi- 
sion requiring the street railroad 
tracks to be laid in the center of the 
street and under its general police 
power over the streets, require the 
tracks to be removed to the center 
of the street. Raleigh v. Carolina 
Power, etc., Co., 180 N. C. 234, 104 


SE 462. 

[d] Under the Greater New York 
Charter §§ 38, 39, a resolution re- 
quiring relocation of street railroad 
tracks is not an ordinance and can- 
not be justified under the Consolida- 
tion Act; hence the question whether 
such act was repealed by the charter 
need not pe determined. Peo. 


New York R. Co., 217 N. Y. 310, 113 
NE 49. 
95. Albany v. Watervliet Turnp., 


etc., Co., 108 N. Y. 14, 13 NE 370 {aff 
45 Hun 442). 

96. Peo. v. Chicago City R. Co., 
824 Ill. 618, 155 NE 781. 

97. Mason v. Ohio River R. Co., 
51 W. Va, 188, 41 SB 418. 


Southern R. Co. v. 
Hurd, 20 OhNPNS 10. . 
at Liverpool v. Liverpool, etc., R. 
Co., Ltd; 35 N.S. 233. 
2. New York, etc., R. Co. v. New 
York, 1 Hilt. (N. Y.) 562; Richmond, 


etc., ok Oey Wie Richmond, 26 Gratt. 
(67 Va.) 838. 
[a] For example, permission to 


lay a railroad track in a street did 
not take away the power thereafter 
to prohibit the use of steam in the 
streets. New York, etc., R. Co. v. 
New York, 1 Hilt. (N. Y.) 562. 

3. Cal.—St. Helena v. San Fran- 
cisco, ete., R. Co., 24 Cal. A. 71, 78, 
140 P 600, 605 [quot Cye]. 

Ill.—Postal Tel. Cable Co. v. Balti- 
more, etc., R. Co., 219 Ill. A. 304. 

Iowa.—Waterloo v. Waterloo St. R. 
Co., 71 Iowa 1938,, 32 NW 329. 

Mont.—Kipp v. Davis-Daly Copper 
Coma e Monte ot IA) 2 iP 2e7. Ve 36 
LRANS 666, 21 AnnCas 1372. 

Ned: —Allen vy. Jersey City, 538 N. J. 
.-522, 22 A 257. 

N. C.—South Atlantic Waste Co. v. 


Raleigh, etc., R. Co., 167 N. C. 340, 
83 SE 618. 
Wis.—Eastern Wisconsin R., etc., 


Co. v. Hackett, 185 Wis. 464. 115 NW 
376, 1136, 1139. 

N. $.—Liverpool v. Liverpool, 
Rec Coty Etdy, 35 N. S. 233. 

4, San Antonio vy. San Antonio St. 
Riz Co7115,Dex-Clv,, Av} 89 SM 36.5 
Montreal, Park, 'etei,). Ry. .Co.uw? . St. 
Louis, 17 Que. Super. 545, 

[a] Although by taking a more 
lengthy and expensive method, the 
work might have been done by the 
city without suspending the opera- 
tion of a railway company, a muni- 
cipality which has granted to an 
electric railway company the right 
to operate its road within the munli- 
cipal-limits, but reserving the right 
to take possession of the streets 
when necessary for the purposes of 
changing the level or making other 
specified improvements, cannot be 
enjoined from taking such possession 
for such purposes, thereby prevent- 
ing for a time the operation of the 
railroad. Montreal Park, ete, R. Co. 
v. St. Louis, 17 Que. Super. 545. 

[b] Sewer.—San Antonio vy. San 
Antonio St. R. Co., 15 Tex. Civ. A. 1, 
39 SW 1386. 

5. Georgia R., etc., Co, v. Atlanta, 
154 Ga. 731, 115 SE 2638, 268 [quot 
Cyc]; Peo. v. Connolly, 89 Misc. 555, 
183 NYS 721; Chambersburg Borough 


etc., 


og tal for use of street see infra § 

6 Chambersburg Borough v. 
a merebare Gas Co., 38 Pa. Super. 

7 Chambersburg Borough Vv. 
Chambersburg Gas Co., supra, 

8. Pottsville Borough v. Pottsville 
Gas Co., 38 Pa. Super. 480. 

[a] Excavation by gas company. 
—Pottsville Borough v. Pottsville 
Gas Co., 33 Pa. Super. 480. 

9. New York y. Woodhaven Gas 
ees Co., 181 App. Div. 188, 192, 168 
NYS 429 

“We do not doubt the power of the 
Legislature to compel public service 
corporations to pay the expense of 
public regulation; but, unless con- 
ferred by statute, the power does 
not exist in the city government or 
any department or official thereof.” 
New York v. Woodhaven Gas Light 
Co., supra. 

10. Norfolk Southern R. Co. v. 
piorehead City; \16U Ne Co £28) 88 Sik 

oO 


ll. Dugdale v. St. Joseph R., etc., 
Co., 195 Mo. A. 243, 189 SW 830. 

Estoppel of municipality in mat- 
ters affecting regulation or use of 
street generally see infra § 3812. 

§ ce Ownership of trees see supra 

13. Baker v. Normal, 81 Ill. 108; 
Norman Milling, ete, Co. v. Bethu- 
rem, 41 Okl. 735, 740, 189 P 830, 51 
LRAWS 1082 [cit Cyc]. 

14. Consolidated 
Bast Orange, 
1099 [aff 61 N.-J. Tt 202, 38 A 803] 
(cutting, trimming, or preaking any 
portion of trees). 

15. St. Mary of Angels Church vy. 
Barrow,' 68 Misc. 545, 124 NYS 571 
(Qaying water main). 

16. Cal.—Vanderhurst v. Tholcke, 
113 Cal. 147, 45 P 266, 35 LRA 267; 
18 508 Oxnard, 46 Cal. A. 624, 189 Pp 
825; Altpeter. v. Postal Tel.-Cable 
Go.,. 82 Cal. A..738,.164 P35. 

D. C.—Ward v. District of Colum- 
bia, 24 App. 52:4. 

Ga,—Long v. Faulkner, 151 Ga. 837, 
108 SE 370. 

Ill.—Mt. Carmel v. Shaw, 155 Ill. 
37, 39 NE 584, 46 AmSR Tit 27 LRA 
580; Simpson’ v. Gibson, 164 Ill. A. 
147. 

Kan.—Paola v. Wentz, 79 Kan. 148, 
98 P 775, 1381 AmSR 290. 

Ky.—Bardin Vv. Com., 191 Ky. 651, 


936 [44 C.J.] 


tion”, or for preservation of city sewers,'® and 
even though the fee of the street is not in the mu- 
A municipality’s control over trees is 
not divested by a license to abutters to set out and 
care for shade trees,” the rights of abutters being 
subject to the paramount power of the municipal- 
ity,2! nor by permission given a street car company 
to operate its cars through the streets.?? 
cannot transfer to a third person its power of re- 
moving or trimming privately owned trees to the, 
While every reasonable 
intendment will be implied to support the discre- 
tionary action of a city or its officials respecting 
removal of trées,?* and the courts will not interfere 
unless there is an abuse of discretion,” the city’s 
power must not be exercised willfully, wantonly, or 
remove as obstructions trees 
which do not in fact obstruct,?* and, it has been held, 
should be so exercised as to avoid, if possible, an 
An ordinance unreason- 


nicipality.?® 


detriment of such owner.”* 


unnecessarily,?° to 


entire loss of property.?° 


231 SW 208; Lagrange y. Overstreet, 
141 Ky. 48, 132 SW 169, 31 LRANS 
951, 


La.—Landry v. Lake Charles, 125 
La, 210, 51 S 120. 

Me.—Wilson v. Simmons, 89 Me. 
242, 36 A 380. 

Md.—FEaston v. Turner, 117 Md. 
111, 83 A 42. 

Miassi— Whiting v. Holyoke, 222 
Mass. 22, 109 NE 728. 

Minn.—West v. White Bear, 107 
Minn. 237, 119 NW 1064. 

Miss.—Durant vy. Castleberry, 106 


Miss. 699, 64 S 657, 

N. Y.—Cary v. Schwab, 123 Misc. 

536, 205 NYS 903 [aff 211 App. Div. 
840 mem, 206 NYS 891 mem]. 
N. C.—Munday v. Newton, 167 N. 
C. 656, 83 SE 695; Jeffress v. Green- 
ville, 154 N. C. 490, 70 SE 919; Tate 
v. Greensboro, 114 N. C. 392, 19 SE 
767, 24 LRA 671. 

Pa.—Gladdon v, Duncannon, 23 Pa. 
Ca. 31. 

Wash.—Robinson v. Spokane, 66 
Wash. 527, 120 P 101, AnnCas1913C 
1012. 

Wis.—Chase vy. Oshkosh, 81 Wis. 
318, 51 NW 560, 29 AmSR 898, 15 
LRA 553. 

[a] Removal to widen street.— 
Jeffress v. Greenville, 154 N. C. 490, 
70 SE 919. 

[b] Removal of trees in order to 
construct sidewalk.—Wilson y. Sim- 
mons, 89 Me. 242, 36 A 380. 

{c] Tree obstruction of sidewalk. 
—Lagrange v. Overstreet, 141 Ky. 43, 
182 SW 169, 31 LRANS 951; Chase v. 
Oshkosh, 81 Wis, 3138, 51 NW 560, 
29 AmSR 898, 15 LRA 553. 

{d] Branches overhanging the 
street so as to obstruct travel (1) 
may (Simpson v. Gibson, 164 Ill. A. 
147; Valvoline Oil Co. v. Winthrop, 
235 Mass. 515, 126 NE 895); and (2) 
should be removed by the city (Val- 
voline Oil Co. v. Winthrop, supra). 

fe] In Ontario, under Rev. St. 
(1897) c 228, Municipal Act § 574 
subs 4, municipal corporations have 
power to deal with the trimming of 
all trees, the branches of which extend 
over the streets of the municipality, 
but it is a matter which should be 
dealt with not by resolution, but by 
law, as indicated by Municipal Act 
§ 575. In re Allen, 4 Ont. L. 582, 1 
OntWR 634, 22 CanLTOccNotes 412. 

17. Lagrange v. Overstreet, 141 
Ky. 43, 132 SW 169, 31° LRANS 961. 

18. Rosenthal y. Goldsboro, 149 N. 
C. 128, 62 SE 905, 20 LRANS 809, 16 
AnnCas 639; Schaller y. Tacoma, 99 
Wash. 166, 168 P 1136. 

19. Mt. 
37, 39 NE 584, 46 AmSR 311, 27 LRA 
580 [rev 52 Ill. A. 429]; Lundy v. 
Sedalia, 162 Mo. A. 218, 144 SW 889; 
Moore y. Carolina Power, ete., Co., 
163 N. C. 300, 79 SE 596. 


Carmel v. Shaw, 155 Il. 


LY “eee 


MUNICIPAL CORPORATIONS 


The city 


[a] Although title to the street 
is reserved to the state the rule ap- 
plies. Moore v. Carolina Power, etc., 
Co.;° 1638 N.. Cy 300,79 SH 596; 

20. Baker v. Normal, 81 Ill. 108. 

21. Brahan v. Meridian Home Tel. 
Co., 97 Miss. 326, 52 S 485; Robinson 
v. Spokane, 66 Wash. 527, 120 P 101, 
AnnCas19138C 1012. u 

[a]. For imstance, the right of 
abutting owners to plant trees in 
the streets is a mere license Tfre- 
vocable by the city which may re- 
move the same as an obstruction or 
to improve the street. Robinson v. 
Spokane, 
AnnCas1913C 1012. 

22. Consolidated Traction Co. v. 
East Orange Tp., 61 N. J. L. 202, 38 
A 803. 

23. Brahan vy. Meridian Home Tel. 
Co., 97 Miss, 326, 52 S 485; Moore ‘v. 


Carolina Power, etc., Co., 163 N.~C. 
300, 79 SH 596. 
24. Remington v. Whithall, 82 


Kan. 234, 108 P 112, 31 LRANS 957.) 


25. Vanderhurst v. Tholcke, 113 
Cal. 147, 45 P 266, 35 LRA 267; Mun- 
day v. Newton, 167 N. C. 656, 83 SE 
695; Jeffress v. Greenville, 154 N. C. 
490, 70 SEH 919; Rosenthal vy. Golds- 
boro, 149 N. C. 128, 62 SH 905, 20 
LRANS 809, 16 AnnCas 639; Chase 
v. Oshkosh, 81 Wis. 3138, 51 NW 560, 
29 AmSR 898, 15 LRA 553. 

26. Cal.—Hill v. Oxnard, 46 Cal. 


A. 624, 189 P 825. 


Conn.—Wadsworth v. Middletown, 
94 Conn. 485, 109 A 246. 
Ga.—Atlanta vy. Holliday, 
546, 23 SE 509. 
lowa.—Waterbury v. Morphew, 146 
Iowa 313, 125 NW 205; Everett v. 
Council Bluffs, 46 Iowa 66. 
Kan.—Paola v. Wentz, 79 Kan, 148, 
98 P 775, 181 AmSR 290. 
Md.—HEaston vy. Turner, 117 Md. 
111, 83 A 42; Frostburg v. Wineland, 
23 Md. 289, 56° A 811, 103 AmSR 
Minn.—West v. White Bear, 107 
Minn, 287, 119 NW 1064. 
Mo.—Cartwright v. -Liberty Tel, 
Co., 205° Mo. ' 126, 103 "SW 982,12 
LRANS 1125, 12 AnnCas 249. 
N. J.—Avis v. Vineland, 56 N. J: L. 
474, 28 A 1089, 23 LRA 685. 
jae Y.—Ellison y. Allen, 30 NYS 


N. C.—Moore vy. Carolina Power, 


are Co., 163. N. C. 800,°79 SH 596. 


h.—Massillon y. Huff, 14 Oh. Cir. 
Ct. No SE 198 ve2 Oh Meret asses 


Newcomerstown vy. Dickenson, 14 Oh. 


Cir. ' Cts INS S191? Oh eC sete sd 
[aff 77 Oh. St. 597 mem, 84 NE 1134 
mem]. 
Que.—Beauchamp vy. 
Montr. Super. 382. 


“Power of the city is not abso- 


lute. It must exercise it with pru- 
dence and within reason, and not 


66 Wash. 527, 120 P 101,, 


96 Ga 


Montreal, 7 
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ably directing removal of trees is void,?? and, a 
fortiori, trees cannot be removed or trimmed where 
such action is for purposes not covered by statutory 
authority.2° ,An authority from a council to trim 
trees does not confer the right to destroy and re- 
move them,*! nor does authority to care for and 
superintend trees confer such right;** and power 
to regulate the planting and protection of shade 
trees does not include the power to compel an abut- 
ter to eut them down.** 
side of the road opposite to the land on which in- 
jured trees were growing and who had no interest 
or title in such land is not an abutting owner within 
a statute making it an offense to injure trees within 
the highway limits without the consent of the abut- 
ting owner.*4 Abutters are not bound to eare for the 
trees planted on the sidewalk by the municipality, 
in the absence of any statute or municipal regula- 
tion imposing that duty upon them.%* 
nance requiring the permission of the chairman of 


The owner of land on the 


An ordi- 


wantonly and willfully.” Cartwright 
v. Liberty Tel. Co., 205 Mo. 126, 134, 
103 SW 982,12 LRANS 1125, 12 Ann 
Cas 249. : 
[a] MTlustrations.—(1) The offi- 
cers of a city may not, against the 
objection of an abutting owner, re- 
move a shade tree from the street- 
to build a sidewalk, where such 
officers have no authority to build a 
sidewalk where the tree stands. 
Paola v. Wentz, 79 Kan. 148, 98 P 
775, 181 AmSR 290. (2) A village 
and its contractor stringing wires for 
supplying electric light for streets 
and for commercial purposes are 
liable to an abutting lot owner whose 
trees within the lines of the high- 
way are injured by being unneces- 
sarily and recklessly trimmed by the 
employees of such contractor, under 
a grant of a free tree trimming 
var Amelia v. Hicks, 7 Oh. A. 


27. Hildrup v. Windfall City, 29 
Ind. A. 592, 64 NE 942; Everett _v. 
Council Bluffs, 46 Iowa 66; Hodgins 
v. Toronto, 19 Ont. A. 537. 


28. Stretch v. Cassopolis, 125 
Mich. 167, 84 NW 51, 84 AmSR 567, 
51 LRA 345. 

29. Webb vy. Strodbach, 143 Mo. A. 


459, 127 SW 680; Newcomerstown vy. 
Dickenson, 14 Oh, Cir, Ct. Ns S, 29a, 
32 Oh. Cir. Ct. 311 [aff 77 Oh. St. 597 
mem, 84 NE 1134 mem]. 

[a] Unnecessary destruction of 
shade trees to construct paving.— 
Webb v. Strobach, 143 Mo. A. 459, 127 
Sw 680, 

30. Remington v. Walthall, 82 
Kan. 234, 108 P 112, 31 LRANS 957; 
Paola v. Wentz, 79 Kan. 148, 98 P 
775,_131 AmSR 290; Com. v. Byard, 
te Mass, 175, 86 NE 285, 20 LRANS 


[a] For instance, a city cannot 
remove trees to make way for a 
sidewalk in a place not authorized 
by ordinance to be used for a side- 
walk. Paola v. Wentz, 79 Kan. 148, 
98 P 776, 131, AmSR> 290. 

[b] To permit the moving of a 
house along a street a city tree war- 
den cannot lawfully cut down or trim 
a tree where there is no statutory 
authorization expressly covering this 


contingency. Com, v. Byard, 200) 
cptees 175, 86 NE 285, 20 LRANS 
31. Newland v. Iowa R., ete., Co., 


179 Towa 228, 159 NW 244. 


eh McCarthy v. Boston, 135 Mass. 
“33. Sproul v. Stockton, 73 N. J. Ty 


158, 62 A 275; Bushong v. Wyomiss- 
ing Borough, 25 Pa. Dist. 690, 694 
[quot Cyc]. : 
ae Com. y. Miller, 47 Pa. Super. 

35. Weller v. McCormick, 47 N. J. 
L..397, 1 A. 516, 54“AmR 175: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page.and note number, | 


§§ 3698-3702} 
the street committee to cut or trim shade trees in 
a city, and directing him to state in the permit how 
the work is to be done and that it be done under 
the supervision of the street overseer, is as to such 
directions merely directory, and a person who has 
obtained the permission of the chairman of the 
. street committee cannot be convicted of a violation 
- of the ordinance, although that official omits to make 
such directions.*® 

Blocking abutter’s ingress and egress. Even 
where passively permitted to do so by the munici- 
pality, an adjoining owner cannot maintain trees 
in that portion of the street designed for vehicles 
so as to block his neighbor’s means of ingress and 
egress.°7 

A private person cannot remove or trim trees 
interfering with public travel without authority 
from the municipality.** 

Notice and hearing. While in some jurisdictions 
notice and a public hearing are not necessarily pre- 
requisite to the removal of a tree,®® it has been held 
that an owner is entitled to a reasonable notice 
where the municipality has decided to require such 
removal.?° ; 

Damages cannot ordinarily be recovered by an 
abutter for removal of trees which constitute an 
obstruction to public use of the street.*! | 

[§ 3699] (3) Escaping Water. An ordinance pro- 
viding a penalty against owners or occupants of lots 
permitting water from any flowing well or spring 
to flow upon any of the streets or alleys ot the 
city is within the power expressly granted to a city 
to control streets and enforce sanitary regulations.?? 


MUNICIPAL CORPORATIONS 
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[§ 3700] (4) Sale of Tickets. An ordinance pro- 
hibiting the sale of- theater admission tickets upon 


the street is within the power to control the streets 


and to adopt reasonable regulations as to traffic 
thereon.*® 

[§ 3701] (5) Excavations. A city may make rea- 
sonable regulations as to the right to make an exca- 
vation or opening in a street** and may require in- 
demnity for damages,** although regulations of this 
character must be uniform in their application to 


‘all who may desire to exercise the privilege,*® and 


must not confer an arbitrary power to- discriminate 
between citizens.47 A purely gratuitous delega- 
tion of power to a municipality to control the time 
and manner of making excavations in the street 
to accomplish what the legislature has authorized 
to be done does not empower the municipality to 
refuse its assent.*® An ordinance is not unreason- 
able which prohibits any person from making ex- 
cavations in a highway until he has obtained a per- 
mit from the authorities, where it imposes no un- 
reasonable conditions as to the manner in which the 
excavations shall be made and the street repaired, 
and imposes no charge for such permit not grossly 
disproportionate to the expense of issuing it and the 
probable expense of proper inspection and_ police 
surveillance.*? 

[§ 3702] 13. Use by Municipality for Purpose 
Other than Highway.®° A municipality may use a 
street for any purpose not inconsistent with its use as 
a highway,°* and its rights are not limited to the mere 
surface of the street.5? For instance, it may lawfully 
use the streets for the construction of sewers,®* 


36. Johnson v. Rome R., etc., Co.,]51 NW 560, 29 AmSR 898, 15 LRAJ108 NYS 823]. 
4 Ga, A. 742, 62 SH 491. 553. 49. Buffalo v. Stevenson, 207 N. ¥. 
[a] The ‘grant to a principal by 40. Waterbury v. Morphew, 146] 258, 100 NE 798; Edgewood Borough 
the chairman of -the street commit-|Iowa 3138, 125 NW 205; Stretch v. |v. Scott, 29 Pa. Super, 156. 


Cassopolis, 125 Mich. 167, 84 NW 51, 


[a] An ordinance imposing a fom. 


tee of the permission required by or- 
dinance to trim or cut shade trees 
in a city would be sufficient authority 
for all agents or helpers working 
under his supervision. Johnson vy. 


Rome R., etc., Co., 4 Ga. A. 742, 62 
SE 491. 
37. Humphrey v. Dunnells, 21 Cal. 


A. 312, 131 P 761 (holding, also, that 
a municipal ordinance, making it un- 
lawful to injure trees planted on any 
of the streets of the city, relates 
enly to those planted on the sidewalk 
Vines and does not make it unlawful 


for a person who had planted trees | 


in the portion of the street designed 


for vehicles to remove them when} 


ordered by the court). 

Blocking ingress and egress of 
abutting’ owners generally see infra 
§ 3711. 

38. State v. Pratt, 90 Minn. 66, 95 
NW 589; Hitchner v. Richman, 74 N. 
els, 204, 6d, AL 856. 

[a] ustrations.—(1) One using 
the highway cannot cut branches 
from trees located between the side- 
walk and the curb, where interfering 
with travel, except when authorized 
by a certain board or officer; and this 
is S80, even where the municipality 
has granted a permit to move a 
building through the streets and such 
cutting is necessary to move the 
building. State y. Pratt, 90 Minn. 
66, 95 NW 589. (2) A person cannot 
justify a trespass consisting of his 
removal of trees and a fence, on the 
ground that they encroached on a 
public street, unless he is specially 
inconvenienced thereby; and when he 
is only injured as one of the public, 
he has no right to remove _ them. 
Hitchner v. Richman, 74 N. J. L. 234, 
65 A 856. 

Removal of obstructions generally 
by private persons see infra § 3826. 

89. Valvoline Oil Co. v. Winthrop, 
\235 Mass. 515, 126 NE 895; Whiting 
'v. Holyoke, 922 Mass. 22, 109 NE 
‘728: re vy. Oshkosh, 81 “Wis. 813, 


ire Wilcox, 
13874. 


\84 AmSR 567, 51 LRA 345, 


41. Simpson v. Gibson, 164 Ill. A. 
147; Durant y. Castleberry, 106 Miss. 
699, 64 S 657. 

Damages for destruction incidental 
to public improvement see supra § 


2678. 

42. Sk v. Martinsville, 140 
Ind. 476, 39 ‘NB 241, 49 AmSR 209, 33 
LRA 781. 


43. Peo. v. Palmitter, 71 Misc, 158, 
128 NYS 426 [aff 144 App. Div. 894 
mem, 128 NYS 1140 mem]. 

44. In re Wilcox, 14 Cal. A, 164, 
111 P 374. 

[a] Waiver of prescribed notice.— 
Under an ordinance requiring a de- 
posit of money as indemnity for 
damages as a condition to excavat- 
ing in the street and further requir- 
ing a notice of the extent of the con- 
templated excavation, the acceptance 


‘of a deposit will be deemed to con- 


stitute a waiver of such notice. In 
PA) Cale aAn 64," siti P 


Excavation by public utility com- 
pany sce supra § 3695. 

45. In re Wilcox, 14 Cal. A. 164, 
PIMP) 374, 

46. In re Wilcox, supra. 

47. Talladega v. Sims, 8 Ala. A. 
471,:62 S 958; Lynch v. North View, 
73 W. Va. 609, 81 SE 8338, 52 LRANS 


1038. 


[a] Arbitrary power to refuse 
permit.—An ordinance which grants 
to the chief of police power to con- 
fer or withhold permission as he 
may desire is invalid. jopenecee Vv. 
Sims, 8 Ala. A. 471, 62 S 958 

48. Cheney v. Barker, 198 Mass. 
356, 84 NE 492, 16 LRANS 436; New 
Brunswick Gas Light Co. v. ‘South 
Ravers: rs NEB? 84877 AT 
Rochester, ete., Water Co. v. Roches: 
ter, 176 N. Y. 36, 68 NE 117 [aff 84 
App. Div. 71, 82 NYS 455]; Matter 
of Consolidated Gas Co., 56 Mise. 49, 
106 NYS 407 [aff 124 App. Div. 401, 


; grounds 81 N. 


of five dollars for a permit to open 
streets for the purpose of laying 
pipes is an exercise of the -police 
power, and not of the taxing power. 
Buffalo v. Stevenson, 207 N. Y. 258, 
100 NE 798. 

50. Grants or licenses interfering 
tore abutting owners see infra § 

51. Ind.—Teague v. Bloomington, 
40 Ind. A. 68, 81 NE 103: 

Mo.—St. Louis v. Terminal R. As- 
soc., 211 Mo. 364, 109 SW 641. 

N. J.—Levy v. Elizabeth, 79 N. J. 
L. 456, 458, a A 312 [rev on other 

L643; 80 A 498, and 

clteCy el}: 


Oh.—Sorg v. Oak Har bor, 20 Oh. A. 
313, 151 NE 800; Kinney v. Cincin- 
nati, 6 OhNPNS 137. 

Pa.—Sceranton vy. People’s Coal Co., 
256 Pa, 332, 100 A 818; Gladdon’. v: 
Duncannon, 23 Pa. Co. 81. 

W. Va.—Fox vy. Hinton, 84 W. Va. 
239, 99 SE 478. 

a] Street uses include new de- 
velopments in travel, transportation, 
and communication, such .as trans- 
mission of messages and electric en- 
ergy and conveyance of gas, fuel, and 
water. Sorg v. Oak Harbor, 20 Oh. 
A, 318, 151 NE 800. 

52. O’Donnell v. Powell, 282 Fed. 
1 [app dism 264 U. S. 568 mem, 44 
SCt 332 mem; 68 L. ed. 854 mem]; 
Yale Univ. v. New Haven, 104 Conn. 
610, 184 A 268, 47 ALR 667; Fifty 
Associates v. Boston, 201 Mass. 585, 
88 NE 427; Fox v. Hinton, 84 W. Va. 
239, 99 SE 478. 

53. Ind.—Ft. Wayne v. Coombs, 
107 Ind. 75, 7 NE 748, 57 AmR 82: 

Miss.—Gulfport, ete., Coast Tract. 
Co. v. Manuel, 123 Miss. 266, 85 = 
308, 309 [cit Cyc]. 

N. J.—Traphagen v. Jersey City, 29° 
N. J. Eq. 206 [aff 29 N. J. Eq. 650]. 

/N. Y.—Kelsey v. King, 32 Barb. 
410, 11 AbbPr 180 [aff 1 Transcr. A, 
tes} 33 HowPr 39]. 
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or for subways,®4 or for drainage;*> or to lay gas 
or conveyors 
power;** or to erect poles and wires for electric 
lights,°® or telephone service;>® or to construct a 
wharf at the terminus of a street,°° or devote a 
part thereof to bridge approaches;*! or to convert 
a promenade into wharves;®* or to set apart for a 
boulevard a portion of a street not devoted to busi- 
But it cannot appropriate the 
street for any use entirely inconsistent with street 
purposes;** and hence it cannot construct build- 
ings in a street which materially interfere with its 
use as a highway,®® such as a public market,°* or 
a jail;®*? nor rent out a space along the curb to the 
obstruction of travel or of access to abutting prop- 


or water pipes;°* 


ness purposes.® 


’ Oh.—Cincinnati v. Penny, 21 Oh. 
St. 499, 8 AmR 73; Kinney v. Cincin- 
nati, 6 OhNPNS 1387. 

Pa.—Scranton vy. People’s Coal Co., 
256 Pa. 332, 100 A 818; North Penn- 
sylvania R. Co. vy. Stone, 8 AmLReg 
112. 

54. Fifty Associates v. Boston, 201 
Mass. 585, 88 NE 427. 

55. Gulfport, ete., Coast Tract. Co. 
v. Manuel, 123 Miss. 266, 85 S 308, 
309 [cit Cyc]; Stoudinger v. Newark, 
28 N. J. Ha. 446; Norwalk v. Jacobs, 
9, Oh. (Giz Ct N.S. 1538, °290h. Cir, 
Ct. 123; Scranton v. People’s Coal 
Co., 256 Pa. 332, 100 A 818. 

56. Gulfport, etc., Coast Tract. Co. 
v. Manuel, 123 Miss. 266, 85 S 308, 
309 [cit Cyc]; Kelsey v. King, 32 
Barb. (N. Y.) 410, 11 AbbPr 180 [aff 
i Transcr. A. 183, 33° HowPr 39]; 
Sorg v. Oak Harbor, 20 Oh. A. 313, 151 
NE 800. 

57. Sorg v. Oak MHarbor, supra; 
Stone v. Cuyahoga Light Co., 9 Oh 
NPNS 545. 

58. Conn.—yYale Univ. v. New 
Haven, 104 Conn. 610, 134 R 268, 47 
ALR 667, 

Miss.—Gulfport, etc., Coast Tract. 
Co. v. Manuel, 123 Miss. 266, 95 S 
308, 309 [cit Cyc]. 

N. J.—Meyers v. Hudson County 
Electric Co., 63 N. J. L. 578, 44 A 
713 [rev 60 N. J. L. 350, 37 A 618]. 

N. Y.—Consumers’ Gas, ete., Light 
Co. y. Congress Spring Co., 61 Hun 
133, 15 NYS 624; Peo. v. Williams, 100 
Misc. 569, 166 NYS 560 [rev on other 
grounds 191 App. Div. 279, 181 NYS 
230]. 

Ob.—Norwalk v. Jacobs, 9 Oh. Cir. 
CEN Ne S52163))'29n°Ohs Cir. YCt, 91123. 
Compare Prentiss v. Cleveland Tel. 
Go., 1 OhS&CP 97, 32. CincLBul 13 
(holding that, while a municipal cor- 
poration has a right to use its streets 
for all necessary and proper pur- 
poses, as long as that use is reason- 
able, although it may impose burdens 
upon the abutting property, the use, 
on a fine residence avenue, of large 
and unsightly poles to carry two 
wires, for the use of the fire and 
police departments of the city, is, 
in view of modern conduit systems, 
and the requirements imposed upon 
private companies under such cir- 
cumstances, an unreasonable use of 
such street). 

Pa.—Gladdon vy. Duncannon, 23 Pa, 
Co. 81. 

Wis.—Neacy v. Milwaukee, 151 Wis. 
504, 1389 NW 409. 

[a] Street purpose as distin- 
guished from municipal purpose.— 
The use of a street for electric light 
poles and wires for street lighting 
is a street purpose as distinguished 
from a municipal purpose. Peo. v. 
Williams, 100 Misc. 569, 166 NYS 560 
[rev on other grounds 191 App. Div. 
279, 181 NYS 230]. 

59. Louisville Home Tel. Co. v. 
Louisville, 130 Ky. 611, 115 SW 855, 

60. Doe v. Jones, 11 Ala. 68; Gulf- 
port, etc., Coast Tract. Co. v. Manuel, 
123 Miss. 266, 85 S 308, 309 [cit 
Cyc]; Gates v. Kansas City Bridge, 


MUNICIPAL CORPORATIONS 


for heat and 


etc., R. Co., 111 Mo. 28, 19 SW 957; 
Chlopeck Fish Co. v. Seattle, 64 Wash 


BLA So tiied Laem Aeon Let Cyelin see 
Russel vy. The Empire State, 21 F. 
Cas. No. 12,145, Newb. Adm. 541 


(holding that the city authorities 
may erect wharves at the termini 
of their streets, suitable for land- 
ing, but by so doing such erections 
become free to the public, as exten- 
sions of the streets, and the city has 
no authority to exact toll for ingress 
or egress). 

61. St. Louis v. Terminal R, As- 
soc., 211 Mo. 364, 109 SW 641. 

62. Gulfport, etc., Coast Tract. Co. 
v. Manuel, 123 Miss. 266, 85 S 308, 
309 [cit Cyc]; Memphis v. Wright, 
6 Yerg. (Tenn.) 497, 27 AmD 489. 

63. McDonald v. St. Paul, 82 Minn. 
308, 84 NW 1022, 88 AmSR 428; 
Gulfport, etce., Coast Tract Co. v. 
Manuel, 123, Miss. 266, 85 S 308, 309 
{cit Cyc]; Norwalk v. Jacobs, 9 Oh. 


Cir Ct N.S. 158029 Oh Cir Ct. 123i 
Harman y. Parsons, 81 W. Va. 197, 
94 SE 135, 136 [cit Cyc]. 

64. Osceola v. Haynie, 147 Ark. 


290, 227 SW 407; Barrows v. Syca- 
more, 150 Ill. 588, 37 NE 1096, 41 
AmSR 400, 25 LRA 535; St. Louis 
v. Terminal R. Assoc., 211 Mo. 364, 
109 SW 641; Lackland vy. North Mis- 
souri R. Co., 31 Mo. 180; Sorg v. Oak 
Harbor, 20 Oh. A. 313, 151 NE 800; 
Strader v. Cincinnati, 1 Handy 446, 12 
Oh. Dec. (Reprint) 229. 

[a] A city has no right to erect 
a standpipe in a public street, even 
though the fee of the street is in 
the city, since such use of the street 
is inconsistent with the objects for 
which streets are established. Bar- 
rows v. Sycamore, 150 Ill. 588, 37 
NE 1096, 41 AmSR 400, 25 LRA 5385. 

65. Ala.—Folmar Mercantile Co. v. 
Luverne, 203 Ala, 363, 83 S 107, 108 
[cit Cyc]; State v. Mobile, 5 Port. 
279, 30 AmD 564, 

Fla.—Lutterloh vy. Cedar Keys, 15 


Fla. 306. 
Ga.—Savannah v. Wilson, 49 Ga. 
ane? Columbus v. Jacques, 30 Ga. 


Mich.—Cooper v. Alden, Harr. 72. 

N. J.—Atty.-Gen. v. Heishon, 18 N. 
Je qe 410: 

Oh.—Sorg. v. Oak Harbor, 20 Oh, A. 
313, 151 NE 800. 

[a] No matter how essential and 
important it may be to the benefit 
and welfare of the city, the council 
has no power to obstruct streets by 
erecting buildings. Savannah vy. Wil- 
son, 49 Ga. 476; Columbus v. Jacques, 
30 Ga, 506. 

66. Ala.—State vy. Mobile, 5 Port. 
279, 30 AmD 564, 

Fla.—Lutterloh vy. Cedar Keys, 15 
Fla. 306. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW.1134, 21 AnnCas 1069. 

N. J.—Atwater v. Newark, 7 N. J. 
Lies: GCGS 

Oh.—Hites v. Dayton; 8 Oh. Dec. 
(Reprint) 170, 6 CincLBul 142, 

Pa.—Wartman y. Philadelphia, 33 
Pa. 202; Harrisburg’s App., 7 Pa. 
Cas. 322, 10 A 787. Compare Denehy 


erty ;*8 nor erect a standpipe or water tank.°® 
a municipality has no right to erect on a street 
a permanent structure not aiding public travel and 
which injuriously affects the beneficial enjoyment 
of his premises by an abutter,’° as in the case of 
public toilets,"4 or an electric lighting plant;’? nor 
can it appropriate a portion of a street for the 
ornamentation of the front of public building.” 

The erection of a suitable monument by a mu- 
nicipal corporation at a street intersection, so. situ- 
ated as not to interfere with the free and reason- 
able public use of the highway by the publie, is not 
an unlawful invasion of the public highway.’ 

Injunction is the proper remedy to prevent an 
improper use of the streets by the municipality.” 


v. Harrisburg, 2 Pearson 330 (hold- 
ing that the councils of a city owning 
the fee of the street have the right 
to rent out a portion of its streets 
for temporary markets and, if the 
public is seriously incommoded 
thereby, the remedy is by an indict- 
ment, or possibly by a bill in equity 
at the suit of the attorney-general). 

Compare Henkel v. Detroit, 49 
Mich, 249, 13 NW 611, 43 AmR 464 
(holding that a city has a right to 
establish and maintain a public mar- 
ket on premises duly condemned for 
that purpose, even though it is an 
incidental consequence that market 
wagons from which sales are made 
collect in the neighborhood and to 
Some extent cause the obstruction of 
the streets; and no private right of 
action arises against the city for 
such obstruction especially where it 
is under police regulation). 


67. Osceola.v. Haynie, 147 Ark. 
290, 227 SW 407. . 
68. Hites vy. Dayton, 8 Oh. Dee. 


(Reprint) 170, 6 CincLBul 142. 

69. Barrows v. Sycamore, 150 III. 
588, 37 NE 1096, 41 AmSR 400, 25 
LRA 535. See Davis v. Appleton, 109 
Wis. 580, 85 NW 515 (holding that 
a city has no right to erect and main- 
tain a water tank or other perman- 
ent structure on a street which does 


not aid public travel, and which in- 


juriously affects the beneficial en- 
joyment of the premises of an abut- 


ter, or his means of ingress. or 
egress). ; 
fa] Waterworks.—A municipality 


cannot appropriate the street for the 
purpose of erecting waterworks. 
O’Neal vy. Sherman, 77 Tex. 182, 14 
Sw 31,-19 AmSR °743; Odneal v, 
Sherman, (Tex. Civ, A.) 25 SW 57. 

70. Davis v. Appleton, 109 Wis. 
580, 85 NW 515. 

71. Sorg v. Oak Harbor, 20 Oh. A. 


‘313, 151 NE 800; Motoramp Garage 


Co. v. Tacoma, 136 Wash, 589, 241 P 
16,:42 ALR 886; J. EY Brown, Gos 
Ltd. v. Toronto, 86 Ont. L. 189, 10 
OntWN 19. 

72. MclIlhinny v. ‘Trenton, 148 
Mich. 3880, 111 NW 1083, 118 AmSR 
588, 10 LRANS 623, 12 AnnCas 23. 

73. Hellinger v. New York, 181 
App. Div. 254, 168 NYS 271. 

74 Wallace v. Canandaigua, 117 
NYS 912 [rev on other grounds 153 
App. Div. 938 mem, 138 NYS 1147 
mem (aff 223 N. Y. 548 mem, 119 NE 
1084 mem)]. 

[a] The passage of a street inter- 
section by General Sullivan and his 
army in 1779 was an historical inci- 
dent proper to be commemorated by 
the erection of a monument at a 
street intersection, Wallace v. Can- 
andaigua, 117 NYS 912 [rev on other 
grounds 153 App. Div. 938 mem, 138 
NYS 1147 mem. (aff 223 N. Y. 543 
mem, 119 NE 1084)j. 

75. Mich.—Mcllhinny v. Trenton, 
148 Mich. 380, 111 NW 1083, 118 
FS 583, 10 LRANS 628, 12 AnnCas 

N. Y.—Hellinger v. New York, 181 
App. Div. 254, 168 NYS 271. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ Virginia Street, 


§§ 3708-3704] 


authorities."? 


Oh.—Hites v. Dayton, 8 Oh. Dec. 
(Reprint) 170, 6 CineLBul 142. 

Pa.—Harrisburg’s App., 7 Pa. Cas. 
poe, LO A 787; Com. -v. Kepner, 1 
Pearson 182. 

Wash.—Motoramp Garage Co. v. 
Tacoma, 136 Wash. 589, 241 P 16, 42 
ALR 886. : 

[a] Mandatory injunctions.—An 
injunction should not be granted to 
compel a municipality to remove an 
ornamental structure from the front 
of a building impairing the abutting 
owner’s easements, where adequate 
relief can be afforded by compensa- 
tory damages and the expense and 
jneonvenience of removal would 
greatly exceed the damage done to 
the abutting property. MHellinger v. 
Be” York, 181 App. Div. 254, 168-NYS 

(a8 

Injunction for protection of public 
Beanery generally see Injunctions § 
4 


76. Ala.—Mobile Light, etc., Co. 
v. Copeland, 15 Ala. A. 235, 73 S 
od. 

Conn.—McGowan v. Windham, 25 
Conn. 86. : 


Ill.— Marseilles y. Howland, 124 Ill. 
547, 16 NE 883. 

Iowa.—Whitlatch v. Iowa Falls, 199 
Towa 73, 201 NW _ 88; Callahan vy. 
Nevada, 170 Iowa 719, 153 NW 188, 
LRA1916B 927. 

Md.—Carroll County vy. Rickell, 146 
Md. 463, 126 A 711. 

N. Y.—Cary v. Schwab, 123 Misc. 
536, 205 NYS 903 [aff 211 App. Div. 
840 mem, 206 NYS 891 mem]. 


Tenn.—State y. Murfreesboro, 11 
Humphr. 217; State v. Barksdale, 5 
Humphr. 154. 

Que.—Goulette v. Sherbrooke, 25 


Que. Super. 387. 
Cross references: 

Duty to improve for public travel see 
supra § 2288 

Grant of right to use streets see infra 
§§ 3760-3814. 

Liability for negligence see supra §§ 
1755-1785 in 43 C. J. 


Prevention of obstruction or_ en- 
St aa see infra §§ 3822- 
847. 


Rights of abutting owners see infra 

§§ 3708-3759. : 

77, Letcher County v. Whitesburg, 
162 Ky. 604, 172 SW 1041. 

Control over county roads see su- 
pra § 3689. 

Roads incorporated within munici- 
pal boundaries see supra § 3608. 

78. State v. Mobile County Reve- 
nue, ete., Comrs., 180 Ala. 489, 61 S 
368 (holding that an act providing 
that the entire control and _ super- 
vision of all streets within the city 
of Mobile, south of and including 
are vested in the 
board of revenue and road commis- 
sioners of the county, divests the 
city of Mobile of the duty of repair- 
ing the streets specified, and imposes 
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[§ 3703] 14. Care of Streets—a. In General. It is 
in general the duty of a municipal corporation to 
keep its streets which are open for public use in 
repair, free from obstructions and nuisances and 
in a reasonably safe condition for public travel,’® 
and this rule applies with regard to state or other 
general highways so far as within the corporate 
limits and within the control of the municipal 
On the other hand, the duty may be 
placed upon county authorities by statute and the 
city relieved from responsibility.8 
ever, the duty of the municipality to keep streets 
and alleys open, in repair, and free from nuisance 
until it opens them to public travel or in some other 
manner invites the public to use them for street and 
alley purposes.*® What is reasonable care is a ques- 
tion of fact dependent upon the character and situ- 
ation of the street or alley, and the standard of re- 
pair for it and for the vicinity, and must neces- 
sarily depend, within proper limits, largely upon 


It is not, how- 
ture.®5 


default on the 
Van tsee” 


such duty on the board of revenue 
and road commissioners). 

79. Dayton v. Rhotehamel, 90 Oh. 
St. 175, 106 NE 967. 

80. Care required as to condition 
of streets and other public ways see 
supra §§ 1785-1845 in 43 C. J. 

81. Jefferson v. Chapman, 127 Ill. 
438, 20 NE 33, 11 AmSR 136. 


82. Denver v. Mullen, 7 Colo. 345, 
3P +693. 
83. Carroll County v. Rickell, 146 


Md. 468, 126 A 711; Omaha v. Rich- 
ards, 49 Nebr. 244, 68 NW 528. 

84. Cummings vy. Dundas, 10 Ont. 
L. 300, 6 OntWR 168. 

85. Cummings v. Dundas, supra. 

86. Compelling repair of sidewalks 
see supra § 23551/8. 

Right or duty of property owner 
to make improvements in general see 
supra § 2354 et seq. 


87. Ala—Lineville vy. Gauntt, 20 
Ala, A. 135; 101° S 154; Best. v. 
Peano 16 Ala. A. 631, 80 S 
6 


Ga.—Moore v. Jonesboro, 107 Ga. 
704, 33 SE 435. 

Ill.—Fox v. Rockford, 38 Ill. 451; 
Wahl v. Nauvoo, 64 Ill. A. 17; Wa- 


‘pella v. Davis, 39 Tll. A, 592. 


Kan.—State v. Topeka, 36 Kan. 76, 
12 P 310, 59 AmR 529; In re Dassler, 
35 Kany 678, 12 P 130. 

Miss.—Morris v. Greenwood,. 73 
Miss. 430, 19 S 105. 


pS asd dan v. Norman, .72 Mo. 
380. 
fa] Option.—Where the munici- 


pality has the authority to levy a 
street tax and to enforce obedience 
thereto by the fine and punishment 
specified by statute, it may provide 
that the payment of the tax at the 
option of the inhabitants may be dis- 
charged by labor on _ the _ streets, 
although the municipality is not ex- 
pressly authorized by statute so to 
provide. Ex p. Birmingham, 201 Ala. 
emai $118 [rev 16 Ala, A. 853, 78 
S 100]. 

{b] , Involuntary servitude.—Such 
statutes and ordinances are not un- 
constitutional as being involuntary 
servitude imposed upon persons not 
convicted of crime. State v. Topeka, 
86 Kan:..76, 12 P 310, 59 AmR 529. 

[c] Municipalities to which stat- 
ute applicable.—The act of Illinois 
of May 31, 1879, providing for labor 
in the streets and alleys of “all cities 
and villages” in the state, applies to 
those organized under special char- 
ters, and repeals the provisions of 
special charters incousistent there- 
with. Wahl v. Nauvoo, 64 Ill. A. 


17. 

{d] Validity of ordinance.—Where 
the charter authorized the council to 
require the citizens to work on the 
streets not exceeding ten days in each 
year, an ordinance is not vofd as 
delegating legislative power in not 
failing to fix the number of days 


[§ 3704] b. Street Work by Inhabitants.*¢ 
legislature may authorize the municipality to compel 
road work by its inhabitants, or the payment of 
money in lieu thereof,*? and to provide for the 
imposition of a fine or imprisonment in ease of. 


[44 C.J.] 939, 


? 


the municipal discretion.®° Being taken for streets, 
they must be made and kept suitable for their pri- 
mary use as public highways,*! even though subject 
to a superior servitude,®? to the end that the public 
may enjoy its rights.®? 
has been held not to require the building of an en- 
tirely new road where a street has been destroyed 
through a change in the course of a natural stream 
without fault of the municipality,** and where there 
was no evidence to show that the stream could be 
diverted from the street by any reasonable expendi- 


The duty to repair, however, 


The 


part of able-bodied male inhabi- 


Such powers are not within the incidental 
powers of a municipal corporation, however,®® and 


that each man should work, but leav- 
ing that matter to the overseer of 
streets. So an ordinance imposing 
the duty only upon citizens between 
the ages of twenty-one and forty-five 
years is valid, although the charter’ 
gave the municipality authority to 
require all male citizens between the 
ages of twenty-one and fifty to work 
on the streets. Tipton v. Norman, 72 
Mo. 380. 

[e] Reversal of requirements.—A 
municipal ordinance, requiring every 
able-bodied male citizen of a pre- 
scribed age to pay a stipulated tax 
or work on the streets a stated num- 
ber of days in each year, is not 
invalid merely because it reverses 
the order of the alternative require- 
ments, as suggested in the statute 
authorizing the municipality to com- 
pel the citizens to work on the streets 
or pay the tax. Cedar Grove y. Bart- 
mess, 143 La. 295, 78 S 564. 

[f] Repeal.—A law increasing the 
age of persons required to work on 
the streets does not deprive munici- 
palities of the authority to require 
such work, but merely repeals so 
much of the law conferring such au- 
thority as relates to age as for- 
imerly. fixed., Ex, .p, Taylor, (Tex; 
Cr.) 37 SW 422. 

[gs] Defenses.—In a proceeding by 
a town against a resident for failure 
to work on the streets of the town 
when summoned, or to pay the com- 
mutation tax, that defendant paid the 
tax to his employer, who had a con- 
tract with the town whereby the town 
was to allow him the tax from a 
certain number of his employees in 
consideration of his keeping a cer- 
tain street in repair, defendant being 
aware that the town had refused to 
be bound by the contract, is no de- 
fense. Morris vy. Greenwold, 73, Miss. 
430, 19 S 105. 

88. Ala.—Baader v. Cullman, 115 
Ala. 539, 22 S 19. 

Ga,—Cobb., y. Dalton, 53 Ga; 426. 
aR eee v. Norman, 72 Mo. 
AS C.—State v. Halifax, 15 N. C. 
Tex.—Ex p. Bowen, 34 Tex. Cr. 107, 
29 SW 269 [dist Ex p. Campbell, (Cr.) 
Seas, 1020; Ex p. Grace, 9 Tex. A. 

qi 

[a] Conditions precedent.—Where 
the charter provided that any person 
required to’ work might relieve him- 
self therefrom by paying not more 
than one dollar for each @day of 
work required and imposed a penalty 
for failure to work, and pay, the 
municipality must prescribe the sum 
which the citizen should pay not to 
exceed one dollar a day before any 
penalty could be imposed for default. 
Baader vy. Cullman, 115 Ala. 539, 22 S 


19. 
Winnfield v. Long, 122 La, 697, 
48 S 156, 
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must be expressly conferred.2° The mere fact that 
no law prohibits or prevents the corporation from 
requiring such labor is not sufficient.®! The general 
power of a municipal corporation to control the 
streets and highways does not include the power to 
compel citizens to work thereon,®* and where the 
express provisions of a statute authorizing cities 
of a stated class to require its residents to perform 
labor on the streets are repealed, general grants 
of power will not readily be construed as conferring 
the same power by implication.®* 

Imposition of tax. An ordinance requiring street 
labor or the payment of money in leu thereof does 
not impose a tax.°4 

Road labor laws generally. Requirements by a 
city, under its delegated power, of work upon its 
streets are distinct from requirements of road labor 
imposed by general laws.°° 

Exemptions. Statutes or ordinances, in some 
jurisdictions, exempt certain persons because of 
age, bodily infirmity, or other reasons, from the 
duty to perform such labor;°® and the propriety 
of requiring persons not able-bodied to perform 
street labor or pay money in lieu thereof in com- 
mon with other citizens is a question of policy to 
be settled by the legislative department.®’ One who 
claims an exemption must prove his immunity.°®& A 
statute creating an exemption for liability for work 
upon the public roads has been held not to create 
such an exemption as against a requirement of a 
municipal corporation of work upon the streets.°? 
Under a statute providing that no person shall 
be liable to do road work more than a prescribed 
number of days in any one year, one who has paid 


90. Galloway v. Tavares, 37 Fla. 
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ones, would be unconstitutional if the 


ve *) ¥ @ ¢ 


¥ 


a street tax as a substitute for road duty im one 
city is not liable to the same in another city in 
the same year. 

[§ 3705] c. Cleaning Streets.? It has been said 
that no purpose is more ‘properly connected with 
the government of the city than that which is neces- 
sary to be done in cleaning and keeping in order 
its streets. Statutory or charter requirements as 
to the manner in which contracts for street clean- 
ing shall be made must be complied with,* but the 
city is liable for the labor done by employees of its 
street inspector.° Under a contract for street clean- 
ing, providing that the work shall be performed 
under the supervision and direction, and be subject 
to the approval of a city official, such officer has 
authority to prohibit the doing of work by the con- 
tractor not within the contract.® 

Arbitration. Where a city’s contract for street 
cleaning shows on its face that it was clearly in- 
tended to be an arbitration agreement, and an 
award of the director of public works, as arbitra- 
tor, is set up in defense to a syit on the contract, 
a provision at the conclusion of the contract that 
no certificate of any city officer should bind the 
city will not be considered, being repugnant to the 
paramount intention of parties as to arbitration.’ 
Where a city street-cleaning contraet contains an 
arbitration provision apparently so comprehensive 
as to include all disputes to be determined by the 
engineer, and another arbitration provision limited 
to certain defined questions for determination by a 
director, they may both stand, and matters specified 
in the second provision will be excepted from the 
more comprehensive first provision. The function 


Street cleaning as exercise of gov- 


“T§§ 3704-3705. 


58, 19 S 170; Winnfield v. Long, 122 
La. 697, 48 S 155; In re Lankford, 
72 -OxKl. 40,178" 673. 

[a] Inferential repeal.— Where, 
under a statute, towns were given 
powers of township trustee and road 
supervisors in reference to the road 
labor tax, but no particular statutes 
defining such powers were mentioned, 
the reference included all past and 
future laws on the subject, and by 
the repeal of the laws relating to 
such trustees, etc., the statute giving 
such powers to the town was there- 
by repealed. Newburgh vy. House, 
191 Ind. 609, 134 NE 292. 

[b] The laws relating to parishes 
and work on public roads cannot be 
invoked in support of a municipal 
ordinance requiring inhabitants of 
a municipality to work upon its 
streets, as municipalities and par- 
ishes are governed under their re- 
spective delegated powers. Winn- 
field v. Long, 122 La. 697, 48 S 155. 

91. Winnfield v. Long, supra. 

92. Newburgh wv. House, 191 Ind. 
609, 614, 184 NE 292; In re Lankford, 
72 Okl. 40, 178 P 673. 

“Control of the streets is a differ- 
ent matter from exercising control 
over the inhabitants of the town in 
the matter of where and when they 
shall work, and requiring them to 
Jabor without pay.” Newburgh v. 
House, supra. 


93. Heath yv. Iola, 81 Kan. 177, 105 
P 32. 
94. Ex p. Birmingham, 201 Ala. 


‘641, 643, 79 S 113 [rev 16 Ala. A. 353, 
78 S 100]; Galloway v. Tavares, 37 
Fla. 58, 19 S 170. Compare Gagnon 
v. Lochaber, 27 Que. Super. 171 (hold- 
ing that the cost of road work done 
at the expense of an owner in de- 
fault is assimilated to a tax and 
eollectable as such only when it has 
been ascertained by a judgment ren- 
dered in a suit). 

“The statute itself, and all similar 


payment of the $5 could be justified 
only as a mere tax. It could not, 
of course, be justified as a poll tax, 
because the Constitution limits the 
amount of the poll tax to $1.50, and 
requires the proceeds thereof to be 
paid into the public school fund... . 
It is not a property tax, and cannot 
be justified as such. It does not pur- 
port to be a franchise or license tax. 
It is, in law, a commutation of the 
public and personal duty to work or 
maintain the public roads, streets, or 


highways.” Ex p. Birmingham, su- 
pra, 
95. Whitehead y. Vienna, 10 Ga. A. 


337, 73 SE 533. 

[a] Rule applied.—A provision in 
a city charter fixing the age limits 
of those thus required to work is 
valid and enforceable, although the 
general law of the state fixes dif- 
ferent limits in designating the per- 
sons subject to road duty. White- 
pees v. Vienna, 10 Ga, A. 337,'73 SHE 

Labor upon highways see High- 
ways §§ 515-521. 


96. See statutory provisions, 
mean Macomb vy. Twaddle, 4 Ill. A. 
ao, 

98. Hill v. Birmingham, 73 Ala. 74; 


Harvel v. McGlothlin, 176 Tll. A. 512. 

[a] Able-bodied man.—One is not 
an able-bodied man who may be le- 
gally required to perform street labor 
under the terms of a village ordi- 
nance, where he is suffering from a 
pulmonary disease that produces 
hemorrhage, coughing, and shortness 


of breath. Harvel v. MeGlothlin, 176 
TH aRAe bib 3 
99. Best vy. Birmingham, 16 Ala. 


A. 631, 80 S 695. 

1. Whitt v. Gadsden, 160 Ala. 271, 
49 S 682. 

2. Special assessments for street 
cleaning see supra § 2844. 

3. Leverich vy. New York, 66 Barb. 
(N.Y) 623% ‘ 


ernmental or quasi-private function 
see supra § 1750 in 43 CG J; 

4 State v. Kern, 51 N. J. L. 259, 
17 A 114; McKinley v. Philadelphia, 
6 Phila. (Pa.) 123. 

' [a] For example, a statute re- 
quiring contracts to be awarded after 
advertisement and to the lowest bid- 
der must be complied with, not- 
withstanding the necessity of prompt 
provision for the cleansing due to 


the nature of an epidemie of dis- 
eases. McKinley v. Philadelphia, 6 
Philach (Pas) wig: 


Contracts as to sanitation and 
health generally see supra § 2143. 

Municipal contracts in general see 
ee oats Ok 

3 ecker v,. New York, 18 AbbPr 
ce ee see, eri 211. 

E ott v. ica, 96 App. Div. 
89 NYS 168. Bik era 

[a] Construction of contract.—A 
contract for street cleaning which 
provided that the work should be 
done according to specifications 
which declared that the work should 
consist in “cleaning the roadway 
from curb to curb,” and that the 
clause quoted should be interpreted 
to include, in addition to the road- 
way, all crosswalks, street crossings, 
and intersections of cross streets, to 
the outer lines of the street being 
cleaned, only covered the cleaning of 
the roadway between the curbs of 
the various streets and cross streets 
and did not authorize the contractor, 
in addition, to clean parts of the 


crosswalks which were on a level 


with the sidewalks, and between the 
canes Sg tapes more of the streets. 
(oy v. ica, pp. Div. 495, 89 
NYS 168. 4 
Construction of garbage and refuse 
disposal contracts see supra § 2232 
note aS [a]. 
7. ‘urran v; Philadelphia, 264 : 
111, 107 A 636. aah ae ue 
8. Curran yv. Philadelphia, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3705-3707] 
] 

of such an arbitrator is judicial where the contract 

does not provide for ex parte hearings by him and 

it is his duty to afford the contractor an oppor- 

tunity to be heard if he so wishes.® 

Duty of abutting owners. Under a general power 
to provide for the cleaning of streets and other 
public places, a municipal corporation cannot re- 
quire abutting owners to clean the streets in front 
of their property.’ 

[§ 3706] d. Street Sprinkling. The sprinkling of 
streets, materially conducing to health and comfort, 
is an appropriate municipal function; but there is a 
considerable conflict of opinion as to whether the 
sprinkling is a ‘‘local improvement’’ so as to be 
chargeable upon the property by special assess- 
ment.1? A statute conferring on town councilmen 
the exclusive control over the streets, and power 
to appoint all officers and. agents of the town, con- 
fers authority to provide for the sprinkling of the 
streets and to appoint a person to perform the serv- 
ice under the control of the council;?* and the per- 
son appointed may be removed at any time unless 
the council, in appointing him, may contract with 
him and bind the town to retain him a specified 
term.t*? Even without express authority the city 
may provide by ordinance, under its general power 
to regulate the streets, that those who desire to 
sprinkle streets as a business shall first obtain li- 


279, 80 P 258. 
N 


9. Curran y. Philadelphia, supra. 
fa] Bength of time required not 
an objection.— Where a street-clean- 
ing contract authorized the director 
of public works to deduct a certain 


10 LRA 178; 


MUNICIPAL CORPORATIONS 


. Y.—Carthage v. Frederick, 122 
N. Y. 268,-25 NE 480, 19 AmSR 490, 
Peo. v. Mattimore, 45 
Hun 448, 10 NYSt 133. 
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censes.14 Under a statute authorizing municipalities 
to pass by-laws for raising, upon the petition of at 
least two thirds of the freeholders and householders 
resident in any street representing in value one half 
of the valuable property therein, such sums as may 
be necessary for watering the street, they may pro- 
vide for watering only a portion of the street upon 
the petition of the residents of such portion.7® An 
ordinance requiring street car companies to, sprin- 
kle so that no dust will be raised by a passing car 
is invalid where it requires sprinkling in all. sea- 
sons and fixes an oppressive penalty for failure 
so to do.t® 

[§ 3707] e. Removal of Ice, Snow, and Other Sub- 
stances.17 Ordinances requiring abutters under pen- 
alty to remove ice and snow from their sidewalks 
are held invalid in some jurisdictions,'® while in 
others they are sustained,!® subject to a general 
requirement of reasonableness.?? Such provisions, 
where proper, may be confined to sidewalks of a 
certain class, although but a small part of the side- 
walks in the municipality.2+_ The duty may be im- 
posed upon tenants as well as owners.?? But under 
an ordinance providing that the occupier, or the 
owner of premises if unoccupied, shall be liable 
for a penalty for failure to remove snow, it only 
becomes the duty of owners so to do when the 
property is unoccupied,”* and in general, to impose 
tenant or occupant of improved prop- 
erty within a specified district shall 
cause snow and ice to be removed 


from the adjoining sidewalk under a 
prescribed penalty, was unconstitu- 


specified amount for the defaults of 
the contractor, the argument that to 
grant a hearing such as called for 
by the contractor, who was entitled 
to a hearing, would consume too 
much of the director’s time, was 
without force. Curran v. Philadel- 
phia, 264 Pa. 111, 107 A 636. 

POs) 9S. Vin Gaspay, coo. Philip- 
pine 96. 

1l. Special assessments for street 
sprinkling see supra § 2844. 

12; Tempe v. Corbell, 17: Ariz. 1, 
147 P 745, LRA1915E 581. 

13. Tempe v. Corbell, supra, 

[a] Discharge not shown.—That 
a town contracting with one to sprin- 
kle its streets for a year discharged 
him is not shown by proof that the 
marshal notified him that the town 
council was going to take his wagon 
from him. Tempe v. Corbell, 17 Ariz. 
1, 147 P 745, LRA1915E 581. 

14. Chambersburg vy. Forney, 25 
Pa. Co. 296. 

Piattiwe svoronto,, 339.0. °C. :Q: 
138 oy 


16. Chester Tract. Co.’s App., 40 
WklyNC (Pa.) 183. 

17. Liability of city for injuries 
due to snow or ice see supra §§ 1799-— 
1806 in 43 C. J. 

18. Chicago v. O’Brien, 111 Ill. 532, 
53 AmR 640; Gridley v. Blooming- 
ton, 88 Ill. 554, 30 AmR 566; Chicago 
v. McDonald, 111 Ill. A. 486; State 
SE fa ag (N. H.) 41 A 347, 42 LRA 


[a] The commissioners of the 
District of Columbia, not having been 
vested with power by congress, can- 
not require the owners and occupants 
of property in the District to remove 
snow and ice from the sidewalks in 
front of their premises. 


a eae of Columbia, 25 App. (D. 
2p 
19. Conn.—State vy. McMahon, 76 


Conn, 97, 55 A 591: 
Me.—State vy. Small, 137 
Md.—Flynn y. Canton Co., 

312, 17 AmR 603. 
Miass.—Com.  v. 

Cr. 420. 
Mo.—Kansas City v. Holmes, 274 

Mo. 159, 202 SW 392, LRA1918D 1016, 
Mont.—Helena v. Kent, 32 Mont. 


A 398. 
40 Md. 


Coughlin | 


Goddard, Thach.' 


R. I.—State v.’ MeCrillis, 28. R.' T. 
165, 66 A 301, 9 LRANS 635, 13 Ann 
Cas 701. 

{a] General authority.—Such an 
ordinance may be based upon a gen- 
eral authority to make ordinances 
relative to sidewalks and the clean- 
ing thereof. State v. McCrillis, 28 
R. I. 165, 66 A 301, 9 LRANS 635, 13 
AnnCas 701. 

[b] Not in conflict with due pro- 
cess clause.—Kansas City v. Holmes, 
274 Mo. 159, 202 SW 392, LRA1918D 
1016. 

[ec] Uniform taxation and burden. 
—(1) An ordinance of this kind does 
not violate a constitutional provision 
that taxation shall be uniform and in 
proportion to value. Kansas City v. 
Holmes, 274 Mo. 159, 


LRA1918D 1016. (2) Such an or- 


dinance does not violate a constitu- | 


tional provision requiring laws to be 
made for the good of the whole, and 
a fair disposition of the burden on 
the state among its: citizens. State 
v. McCrillis, 28 R. I. 165, 66 A 301, 
§ LRANS 635, 138 AnnCas 701. 
Liability of abutting owner for in- 
juries see supra § 1869 in 43 C. J. 
Police power see supra § 572 in 43 
af 


20. State v. Small, (Me.) 137 A 398. 

fa] A by-law requiring the re- 
moval of snow from sidewalks within 
three hours is valid, in the absence 
of evidence of unreasonableness. 
State v. Small, (Me.) 137 A 398. 


21. Clinton v. Welch, 166 Mass. 
183, 48 NE 1116. 

[a] A sidewalk is “flagged,” 
within a penal ordinance, requifing 


the removal of snow from sidewalks 
except on streets in certain wards 
which have not been flagged, where 
it is covered with bluestone four feet 
in width, providing an adequate way 
for pedestrians, although the whole 
surface of the sidewalk is not cov- 
ered. 
218, 57 NYS 742. 

22. Easthampton v. Hill, 162 Mass. 
302, 38 NE 502; Com. v. Watson, 97 
Mass. 562. But see McGuire v. Dis- 
trict of Columbia, 24 App. (D. C.) 
22, 29 (where, in holding that an 


-act of congress, providing that every 


202 SW 392, | 


New York v. Brown, 27 Misc. 


tional and void as imposing unequal 
burdens upon, and discriminating be- 
tween, citizens similarly situated and 
equally entitled to bear the same 
burden, the courts said: “It is pro- 
vided in the 1st section that ‘every 
tenant or occupant’ of improved 
property within a certain specified 
district shall cause the snow and 
ice to be removed from the adjoining 
sidewalk under a prescribed pen- 
alty. When there are a dozen or 
more tenants or occupants of one 
improved piece of property, such, for 
example, aS an apartment house, of 
which class of building we have now 
very many specimens in our city, are 
all the occupants of apartments 
therein liable for the performance of 
the prescribed duty, and punishable 
for failure to comply with the re- 
quirements of the act? And if not 
all are liable, is any one of them? 
An answer in the affirmative to 
either of these questions involves an 
absurdity; an answer in the negative 
leaves the statute without any pro- 
vision whatever for the removal of 
snow and ice from the sidewalks in 
front of these apartment houses. For 
the owner is not by the statute re- 
quired to do it, unless, perhaps, he 
happens, which would only be pos- 
sible in rare cases, to be an occupant, 
also, of the premises; and certainly 
no employee about the premises 
would be a tenant or occupant in the 
eye of the law amenable to the per- 
formance of the duty required by the 


[a] Agreement of tenants with 
owner.—Where the tenants of two 
tenement buildings agree with the 
owner to clear snow from the side- 
walk, and no limits are fixed as to 
how much each shall attend to, the 
removal of one tenant does not im- 
pose upon the remaining one the 
duty of attending to the sidewalk in 
front of the tenement so vacated, 
the town by-law providing that, if 
there is no tenant of premises, it 
shall be the duty of the owner to 
clear the sidewalk. Easthampton v. 
Hill, 162 Mass. 302, 38 NE 502. 

23. Philadelphia v. Bergdoll, 252 
Pa. 545, 97 A 786, AnnCas1918C 1141. 


| statute’). 
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liability, the place?4 and the person®> must be within 
the purview of the regulation. An abutting owner’s 
failure to remove caved-in earth on a sidewalk in 
front of his property upon written notice from the 
city is not a violation of an ordinance requiring 
abutting owners to remove all ‘‘ weeds, earth, snow, 
ice, or other obstructions or substances’’ from side- 
walks, such ordinance applying merely to snow and 
ice and ordinary accumulations of dirt.?® 

Removal from street railroad tracks. 
statute authorizes a municipality to establish such 
rules and reguiations as to the removal of snow 
and ice from the tracks of street railways as in its 
judgment the convenience of the public may re- 
quire, the municipality may prohibit the removal 


24. Moran v. New York, 98 App. 
Div. 301, 90 NYS 596. 

[a] Applicability to crosswalks.— 
The walk in front of an alley way 
is a crosswalk, and hence a city or- 
dinance requiring persons to remove 
snow and ice from a_ sidewalk in 
front of premises owned or occupied 
by them: within four hours after the 
fall thereon has no application there- 
to. Moran vy. New York, App. 
Div. 301, 90 NYS 596. 


25. Holtzman v. U. S., 14 App. (D. 
C.) 454. 
[a] Real estate agents whose 


agency is restricted to the collection 
of rents of property or the soliciting 
and submission of offers to pur- 
chase are not within a statute re- 
quiring the owner, agent, or tenant 
of real estate to remove snow and 
iee from paved sidewalks in front of 
their property, and are therefore not 
liable to the penalties of that sta- 

tute. Holtzman vy. U. S., 14 App. (D. 

C.) 454. 

26. St. Joseph v. Hax,. (Mo, A.) 

220 SW 695. 

27. Union R. Co, v. Cambridge, 11 

Allen (Mass.) 287. 

28. Cross references: 

Easement of purchaser according to 
map or plat see Hasements §§ 127- 
133. 

Grants or licenses by city interfering 
with right of abutting owner see 
infra § 3740. 

Liability for defects and obstructions 
see supra §§ 1866-1873 in 43 C! J. 

Obstructions and encroachments in 
general see infra § 3815. 

Reversion of title on vacation of 
street see supra § 3668. 

Title to fee of street see supra § 
3667 


29. ‘Conn.— Andrew B. Hendryx Co. 
v. New Haven, 104 Conn. 632, 1384 A 


17; Yale Univ. v. New Haven, 104 
Conn. 610, 134 A 268, 47 ALR 667. 
Ida.—Sandpoint v. Doyle, 14 Ida. 


749, 95 P 945,17 LRANS 497. 

Ill.—Sears v, Chicago, 247 Ill. 204, 
93 NE 158, 139 AmSR 3819, 20 AnnCas 
539. 

Ky.—Home Laundry Co, v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

Mich.—Goodfellow Tire Co. v. De- 
troit Park Comr., 163 Mich. 249, 253, 
128 NW 410, 30 LRANS. 1074 [quot 


Cyc}. 

Mo.—Bailey v. Culver, 12 Mo, A. 
175 [aff 84 Mo. 531]: 

Oh.—Smith v. Central Power Co., 
103 Oh, St. 681, 187 NE 159; Cincin- 
nati, ete., R. Co. v. Lake Erie Provi- 
sion Co., 9 OhNPNS 572. 

Or.—Sandstrom v. Oregon-Wash- 
ington R., etc.,Co., 75 Or. 159, 146 P 803. 

Pa.—Cain v. Aspinwall-Delafield 
Co., 289 Pa. 535,137 A 610. 

Va.—Waegner v. Bristol Belt Line 
R. Co.,. 108 Va. 594, 62 SEH 391, 25 
LRANS 1278. 

Wash.—State v. Cowlitz County 
Super. Ct., 141 Wash. 71, 250 P 466; 
Humphrey v. Krutz, 77 Wash. 152, 
155,137 P 806° [eit.Cye]. 

30. Cal.—Blodgett vy. Darby, 258 
P 3873; Williams v. Los Angeles R. 
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Where the 
pality.*1 


Co., 150° Cal, 592, 89: P 330; Kittle v. 
Pfeiffer, 22 Cal. 484; Breed v. Cun- 
ningham, 2 Cal. 361. 

Conn.—Andrew B. Hendryx Co. V. 
New Haven, 104 Conn. 632, 134 A 
77; Yale Univ. v. New Haven, 104 
Conn, 610, 134 A 268, 47 ALR 667. 

Ida.—Sandpoint v. Doyle, 14 Ida. 
749, 95 P 945, 17 LRANS 497. 

Ill.—Cicero Lumber Co. v. Cicero, 
176 Ill. 9, 51 NE 758, 68 AmSR 155, 
42 LRA 696; Pittsburg, etc., R. Co. 
v. Reich, 101 Ill. 157. 

Ind.—Kincaid v. Indianapolis Nat- 
ural Gas; Co. 124 Ind, .677,:-24 NE 
1066, 19 AmSR 113, 8 LRA 602; Cum- 
mins v. Seymour, 79 Ind. 491, 41 
AmR 618; Ross v. Thompson, 78 Ind. 
90; Tate v. Ohio; etc.,, R...Co.,. 7- Ind. 
479; Haynes v. Thomas, 7 Ind. 38; 
Indianapolis v. Croas, 7 Ind. 9. 

Iowa.—Wegner v. Kelley, 157 NW 
206. . 

Ky.—Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

Mich.—Goodfellow Tire Co. v. De- 
troit Parks, etc., Comrs., 163 Mich. 
249, 255, 128 NW 410, 30 LRANS 
1074 [quot Cyc]. 

Minn.—Lamm y. Chicago, etc., R. 
Co., 45 Minn. 71, 47 NW 455, 10 LRA 
268; Wilder v. De Cou, 26 Minn. 10, 
1 NW 48. 

Mo.—Dries v. St. Joseph, 98 Mo, A. 
611, 73 SW 7238, 

N. Y.—Mahady v. Bushwick R. Co., 
91-N. Y. 148, 48 AmR 661; Hine vy. 
New York El. R. Co., 54 Hun 425, 7 
NYS 464; Drake v. Hudson R. Co., 
7 Barb. 508; Mortimer vy. New York 
Bl: R.. Co:,. 57).N., -¥., Super.:, 244.6 
NYS 898; Kernochan v. New York El. 
R. Co., 8 NYS 648. [aff.13 NYS 624 
(aff 128 N. Y¥Y. 559, 29 NE 65)j]. 

Oh.—Smith vy. Central Power Co., 
103 Oh. St. 681, 187 NE 159; Kinnear 
Mfg. Co. v. Beatty, 65 Oh. St. 264, 


62 NE 341, 87 AmSR 600; Oliver 
Schlemmer Co, v. Steinman-Meyer 
Hurniture: Co... %iOh.. Cir,” Gt. NESS) 


468, 28 Oh. Cir. Ct. 474; Auerbach v. 
Cuyahoga Tel. Co., 9 OhS&CP 389, 7 
OhNP 6838; Cincinnati, ete., R. Co. v. 
Lake Erie Provision Co., 9 OhNPNS 
572; Reese v. Cleveland, 5 OhNPNS 193. 

Or.—Sandstrom v. Oregon-Washing- 
ton R., etc., Co., 75 Or, 159, 146 P 803. 

Pa.—Cain v. Aspinwall-Delafield Co., 
289 Pa. 5385, 187.A 610. 


Tex.—Spencer vy. Levy, (Civ. A.) 
173 SW 550. 
Wash.—Humphrey v. Krutz, 177 


Wash. 152, 155, 187 P 806 [cit Cyc]. 

W. Va.—Davis v. Spragg, 72 W. 
Va. 672, 79 SE 652, 48 LRANS 173. 

[a] Comparative rights. — The 
rights of the lot owners in an addi- 
tion, on the plat of which the streets 
and alleys are indicated as dedicated 
to public use, are no greater than, 
nor different from, the rights of 
other lot owners on other streets of 
the city. Kinnear Mfg. Co. v. Beatty, 
aie St. 264, 62 NE 341, 87 AmSR 
600. : 

[b] Private right in property.— 
The private right in the street of 
the proprietors of town lots abutting 
on dedicated streets is distinct from 


ty 


ae 
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of snow and ice from any part or the whole of the 
road, although such prohibition compels the tempo- 
rary disuse of the tracks.?7 

[§ 3708] 15. Rights of Abutting Owners?*—a. In 
General. An abutting owner has two distinct kinds 
of rights in the street—the public one which he en- 
joys in common with all citizens,?® and private rights 
which arise from his ownership of contiguous prop- 
erty.2° An abutting owner has these special rights, 
even though the fee of the street is in the munici- 
They are appurtenant to the possession 
and use of the abutting property,®? and they follow 
and inhere in the property when leased.*? An abut- 
ter’s particular proprietary rights begin with those 
of the public when the street is opened to use.*4 


the claim of the public and is as 
much property as the lot itself, and 
the legislature cannot take it away, 
unless to appropriate it to a public 
use and with compensation, and for 
an obstruction or injury to it such 
proprietors may have an action. Tate 
Vv.) ‘Ohio, Jete:, “R.) Co.,)'U Indi 4798 
Haynes v, Thomas, 7 Ind. 88; Indian- 
apolis vy. Croas, 7 Ind. 9. 

[c] Abutting owners have right 
to have their private easements es- 
tablished in lot regardless of the 
fact that the same obstruction ex- 
isting or threatened might also con- 
stitute an obstruction to their public 
right of travel. Blodgett v. Darby, 
(Cal:) -258. P 373... 

[d] What law governs.—The city 
of New York, although occupied by 
the Dutch, was always English ter- 
ritory; and hence the “Bowery,” a 
street alleged to have been dedicated 
during the Dutch occupancy, is gov- 
erned by rules of the common law, 
and not by the civil law, as to the 
rights of abutting owners, and they 
are entitled to easements of light, 
air, and access. Hine vy. New York 
El. R. Co., 54 Hun 425, 7 NYS 464; 
Mortimer v. New York El. R. Co., 57 
N. Y. Super, 244, 6 NYS 898; Kerno- 
chan v. New_York El. R. Co., 8 NYS 
648 [aff 13 NYS 624 (aff 128. No UY. 
559, 29 NE 65). 

Particular private rights: 

Air see infra § 3709. ; 
Ingress and egress see infra § 3711. 
Light see infra § 3709. 

Sidewalk see infra § 3714. 

View see infra § 3709. 

31. Sears v. Chicago, 247 Ill. 204, 
93 NE 158, 1389 AmSR 319, 20 Ann 
Cas 539; Ogden v. New York, 141 
App. Div. 578, 126 NYS 189: Carter 
v. New York El. R. Co., 14 NYSt 
859 [aff 57 N. Y. Super. 279, 7 NYS 
678 (aff 134 N. Y. 168, 81 NE 514)]; 
Healey v. Kelly, 24 R. I. 581, 54 A 
588; Davis v. Spragge, 72 W. Va. 672, 
79 SE 652, 48 LRANS 1738. 

Easement of access see infra § 3711. 

32. Spencer v. Levy, (Tex. Civ: 
A.) 173 SW 550 (the right: to. the 
unobstructed use of streets being ap- 
purtenant to the right of possession 
of the adjoining land, the right of 
the possessor to use the streets is 
not dependent on proof of title to 
such adjoining land in fee). 

33. In re Singer-Kaufman Realty 
Co., 196 NYS 480; Newman v. Metro- 
politan El. R. Co., 10 NYSt 12 [rev 
on other grounds 118 N. Y. 618, 23 
NE 901, 7 LRA 289]. 

34. U.S.—Hetzel y. Baltimore, etc., 
R..'Co.,, 169 US .;,. 265. 183 SCt25 549 ae 
ed. 648: Hart v. Buckner, 54 Fed. 
926, cb OCA iT. 

Ill.—Farll vy. Chicago, 136 Ill. 277, 
26 NE 370. 

Ind.—Indiana, etc, R. Co. v. 
Eberle, 110 Ind. 542, 11 ‘NE 467, 59 
AmR 225. 

La.—Bradley v. Pharr, 45 La, Ann. 
426, 12 S 618, 19 LRA 647. 

N.Y. Parish v.. Baird. 160) Nieye 
302, 54 NE 724; Peo. vy. Moore, 50 
Hun 356, 3 NYS 159. 
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right.*° 
_ [§ 3709] 


35. Ill.—Chicago v. 
Ti A. 185. 

Ind.—Kincaid v. Indianapolis Nat- 
ural Gas Co., 124 Ind. 577, 24 NE 
1066, 19 AmSR 113, § LRA 602. 

. Md.—State v. Burkett, 119 Md. 609, 
87 A 514, AnnCasi1914D 345. 

Mass.—Thompson y. Boston, 212 
Mass. 211, 98 NE 700. 

Oh.—Auerbach v. Cuyahoga Tel. 
Co., 9 OhS&CP 389, 7 OhHNP 633. 

Wis.—Park Hotel Co. v. Ketchum, 
a Wis. 182, 199 NW 219, 33 ALR 

[a] Rights not exclusive. — The 
rights of an abutting owner, who has 
title to the street, so far as they 
differ from those of the general pub- 
lic, are the rights of access, light, 
and air, and the like. None of these 
are exclusive. He has no right to 
reside in the street or use it for a 
purpose which will exclude the right- 
ful use by others. State v. Cowlitz 
ay Super. Ct., 141 Wash. 71, 250 


Noonan, 121 


{b] There is an essential distinc- 
tion between urban and suburban 
highways, and the rights of abutters 
are much more limited in the case 
of urban streets than they are in the 
ease of suburban ways. Kincaid v. 
Indianapolis Natural Gas Co., 124 Ind, 
577, 24 NE 1066, 19 AmSR 113, 8 
LRA 602; Auerbach v. Cuyahoga Tel. 
€o., 9 OhS&CP 389, 7 OHNP 633. 

[ec] The city has the right to put 
up railing along the sidewalk to 
fuard against dangerous conditions 
contiguous to a way even if the en- 
trance of an abutter is thereby ob- 
structed. Thompson vy. Boston, 212 
Mass. 211, 98 NE 700. 

[d] Trespass will not lie for a 
temporary interference by the city 
with this right, in the making of a 
public improvement, which it was 
authorized by law to make. Chicago 
v. Noonan, 121 Ill. A. 185. 

[fe] An abutting owner, even 
though he owns the fee to the cen- 
ter of the street, cannot object to any 
use of a street incidental to its pri- 
mary use unless such use interferes 
with his rights as an abutting owner. 
Park Hotel Co. v. Ketchum, 184 Wis. 
182, 199 NW 219, 33 ALR 351, 

86. U. S.—New York El. R. Co. v. 
Fifth Nat. Bank, 135 U. S. 432, 10 
SCt 743, 34 L. ed. 231. 

Cal.—Williams v. Los Angeles R. 
Co., 150° Cal. 592, 89 P 330. 

Ill.—Gulick v. Hamilton, 293 Il. 
126, 127 NE 383; Sears v. Chicago, 
247 Til. 204. 98 NE 158, 139 AmSR 
319, 20 AnnCas 539; Field v. Barling, 
149 Ill. 556, 837 NE 850, 41 AmSR 311, 
24 LRA 406; John Anisfield Co, v. 
Grossman, 98 Ill. A. 180. ; 

Md.—Townsend v. Epstein, 93 Md. 
ae 49 A 629, 86 AmSR 441, 52 LRA 


Mass.—In re Opinion of Justices, 
208 Mass. 603, 94 NE 849. 

Nebr.—World Realty Co. v. Omaha, 
Bae Nebr, 396, 203 NW 574, 40 ALR 


N. J.—Dill v. Camden Bd. of Edu- 
eation, 47 N. J. Hq. -421, 20 A 739, 
10° LRA 276; Barnett v. Johnson, 15 


The rights of an abutting 
owner are subject to such reasonable use of the 
street, not inconsistent with its maintenance as a 
public highway, as may be necessary for the public [§ 37 
good and convenience, not seriously impairing his 


b. Light, Air, and View. The owner of 
- property abutting upon a public street has an ease- 
ment over it of light and air,’* and view*’ or pros- 
pect,** constituting a property right of which he 
cannot be deprived without compensation.®? 
ever, the right of view does not entitle an abutting 
owner to demand that the street shall remain in a 
natural and unimproved condition.*° 

View from street. In a number of decisions the 
right of an abutting owner to an unobstructed view 
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How- | thereof.*® 


N. J. Eq. 481. 

N. Y.—Story v. New York El. R. 
Co., 90 N. Y. 122, 43 AmR 146; Me- 
Millan v. Klaw, ete., Constr. Co., 107 
App. Div. 407, 95 NYS 365; Hallock 
v. Scheyer, 33 Hun 111; Brown-Brand 
Realty Co. v. Saks, 126 Misc. 336, 214 
NYS 230 [aff 218 App. Div. 827 mem, 
218 NYS 706 mem]; Stanley v. Jay 
St. Connecting R. Co., 100 Misc. 493, 
166 NYS 119 [aff 182 App. Div. 399, 
169 NYS 530 (aff 227 N. Y. 639 mem, 
126 NE 922 mem)]. 

N. C.—Crotts v. Winston-Salem, 
ae C. 24, 86 SE 792, LRA1916B 
1049. 

Oh.—Anthony Carlin Co. v. Halle 
Bros. Co., 23 Oh. A. 115, 155 NE 398; 
Cincinnati, etce., R. Co. v. Lake Hrie 
Provision Co., 9 OhNPNS 572; Stone 
v. Cuyahoga Light Co. 9 OhNPNS 
545 


Tenn.—McHarge v. Newcomer, 117 
aon 595, 100 SW 700, 9 LRANS 
298. 

Tex.— American Constr. Co. v. 
Seelig, (Civ. A.) 131 SW 655 [aff 
104 Tex. 16, 133 SW 429]. 

Va.—Shield v. Peninsula Land Co., 
147 Va. 736, 133 SE 586. 

Wash.—State v. Cowlitz County 
Super. Ct., 141 Wash. 71, 250 P 466. 

W. Va.—Davis v. Sprage, 72 W. Va. 
672, 79 SE 652, 48 LRANS 173. 

[a] he occupants of a building 
abutting upon a sidewalk are en- 
titled to have the light and air pass 
unobstructed across the open space 
between the surface of the sidewalk 
and. the sky. John Anisfield Co. v. 
Grossman, 98 Ill. A. 180. 

[b] “As against the easement ac- 
quired by the public for purposes of 
travel and communication, an abut- 
ting owner has the right to have the 
street open for light and air, so long 
as there are no uses affecting his, 
enjoyment of light and air to which 
the public desires to put the street, 
under the easement which it has ac- 
quired for purposes of travel and 
communication.’ In re Opinion of 
Justices, 208 Mass. 603, 606, 94 NE 


849. 

37. Ala.—Montgomery First Nat. 
Bank v. Tyson, 144 Ala. 457, 39 S 
560; Montgomery First Nat. Bank v. 
Tyson,’ 133 Ala. 459, 32 S$ 144, 91 
AmSR 46, 59 LRA 399. 

Nebr.—World Realty Co. v. Omaha, 
113 Nebr. 396, 2083 NW 574, 40 ALR 
1313. 

Oh.—Anthony Carlin Co. v. Halle 
Bros, Co., 28 Oh. A. 115, 155 NE 
398. 

Tex.—American Constr. Co. v. See- 
lig, (Civ. A.) 131 SW 655 [aff 104 
Tex. 16,133 SW 429]. 

Va.—Shield v. Peninsula Land Co., 
147 Va. 736, 133 SE 586. 

Compare Davis v. Spragg, 72 W. 
Va. 672, 79 SE 652, 48 LRANS 173 
(holding’ that an abutting owner’s 
right to ultimate relief depends upon 
proof that his property is actually 
damaged by the obstruction of the 
view and that an obstruction of a 
view from an upper window of a 
house upon a portion of the sidewalk 
was, under the circumstances of the 


[§ 3711] d. Access#*—(1) In General. 
ting owner has the right to ingress and egress to 
and from his lot over and by means of the adjacent 
portion of the street.*7 
the abutter owns the fee to the center of the street 
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of his premises from the street,*! as, for example, 
for the purpose of the display of goods* or of ad- 
vertising signs,*® has been recognized. 

i c. Privacy. An interference with an 
abutting owner’s right of privacy has been consid- 
ered as an element going to make up his right to 
relief against an encroachment upon the highway,‘ 
as where he sought to enjoin the construction of a 
bridge across the street connecting parcels of de- 
fendant’s property located upon opposite sides 


The abut- 


This right exists whether 


particular case, 
real). 

[a] Extent cf right of view.—An 
owner of property abutting on a 
street has a right of view not only 
in front of his property, but as to 
the entire length of the street. 
Montgomery First Nat. Bank v. Ty- 
son, 144 Ala. 457, 39 S 560. 

_38. Dill v. Camden Bd. of Educa- 
tion, 47° N. J. Eq. 421, 20: A’ 739,-10 
LRA 276. 

39. See Hminent Domain § 132. 

40. Parsons y. Litchfield County 
Hospital, 80 Conn. 525, 69 A 352, 16 
LRANS 1038 (holding that the pref- 
erences of the opposite landowner 
for an outlook on a rough natural 
bank covered with boulders and 
bushes to a view of an artificial but 
ornamental grassy slope and _ side- 
walk, and for the quiet and seclusion 
of a country road, to the dust, dirt, 
and annoyance incident to the use of 
a street in a populous neighborhood, 
are not rights attached to the owner- 
ship of his property adjoining the 
highway). 

41. Cal.—Williams y, Los Angeles 
R. Co.,.150 Cal. 592, 89 P 330: 

Ill.— John Anisfield Co. vy. Gross- 
man, 98 Ill. A. 180. 

Nebr.—World Realty Co. vy. Omaha, 
Le oe 396, 203 NW. 574, 40 ALR 

N. Y.—Brown-Brand Realty Co. v. 
Saks, 126 Misc. 336, 214 NYS 230 [aff 
218 App. Div. 827 mem, 218 NYS 706 
mes; Hallock v. Scheyer, 33 Hun 

Oh.—Anthony Carlin Co. v. Halle: 
Bros. Co., 23 Oh. A. 115, 155 NE 398. 

Tex.—American Constr. Co. v. 
Seelig, (Civ. A.) 181‘!SW 655 [aff 104 
Tex. 16, 183 SW 429]. 

See Davis v. Spragg, 72 W. Va. 672, 
79 SE 652, 48 LRANS 173 (holding 
that, under the circumstances of the 
particular case, the view from the 
street of upper windows in plaintiff’s 
building, so far as related to their 
value for purpose of advertising 
Signs or the display of goods, was not 
interferred with). 

42. Williams v. Los Angeles R. 
Co., 150 Cal. 592, 89 P 330; John Ains- 
field Co. vy. Grossman, 98 Tll. A. 180; 
Hallock v. Scheyer, 33 Hun (N,. Y.) 
111; Brown-Brand Realty Co. v. Saks, 
126 Mise. 336, 214 NYS 280, [aff 218 
App. Div. 827 mem, 218 NYS 706 
mem], 

43. Williams v. Los Angeles R. 
Co., 150 Cale 592, 89 P 330; Anthony 
Carlin Co. v. Halle Bros, Co., 23 Oh. 
A. 115; (155 NE 398. 

44. Anthony Carlin Co. v. Halle 
Bros. Co., supra. 

45. Anthony Carlin Co. vy. Halle 
Bros. Co., supra. 

46. Easement of purchaser accord- 
ing to map or plat see Hasements §§ 
127-1338. 

Trees interfering with access see 
supra § 3698. 

47. U. S.—Muhlker v. New York, 
etc., R. Co., 197 U.-S. 544, 25 SCt 522, 
49 L. ed. 872; Chicago v. Baker, 98 
Fed, 830, 39 CCA 318; Central Trust 
Co. v. Hennen, 90 Fed. 593, 38 CCA 


more fanciful than 
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leaving the public merely an easement of passage, | or whether the title to the entire highway is vested 


189; Hart v. Buckner, 54 Fed. 925, 
5 CCA 1. 

Ala.—Meighan v. Birmingham Ter- 
minal Go.; 165 Ala, 591;°51, SS. 776; 
Sloss-Sheffield Steel, ete., Co. v. John- 
son, 147 Ala. 384, 41 S 907, 119 AmSR 
89; 8 LRANS 226, 11 AnnCas 2865; 
Hooper v. Savannah, etc., R. Co., 69 
Ala. 529. 

Cal.—Cushing-Wetmore Co. v. Gray, 
152 Cal. 118, 92 P 70, 125 AmSR 47; 
Williams v. Los Angeles R. Co., 150 
Cal. 592, 89 P 3380; Schindler v. 
Schroth, 146 Cal. 4338, 80 P 624, 2 
AnnCas 670; Brown v. San Francisco, 
124 Cal. 274, 57 P 82; Helm v. Mc- 
Clure, 107 Cal. 199, 40 P 437; Eachus 
v. Los Angeles Cons, Electric R. Co., 
108 Cal. 614, 387 P 750, 42 AmSR 
149; Ford v. Santa Cruz R. Co., 59 
Cal. 290; Humphrey v. Dunnells, 21 
Cal. A. 312, 131 P 761; Coats v. Atchi- 
son, etc., R. Co., 1 Cal. A. 441, 82 P 
640. 

Colo.—Minnequa Lumber Co. v. 
Denver, 67 Colo. 472, 186 P 539, 540 
[cit Cyc]; Denver v. Bayer, 7 Colo. 
143; F2°5 PUNE 

Conn.—MeKeon v. New York, etc., 
R. Co., 75 Conn. 343, 53 A 656, 61 LRA 
730 [aff 189 U. S. 508 mem, 23 SCt 
853 mem, 47 L. ed. 922 mem]; Bradley 
v. New York, etc., R, Co., 21 Conn. 

4, 

PU aaa: v. Jacksonville, 28 
Fla. 558, 10 S 457, 29 AmSR 278, 14 
LRA 370. ; 

Ga.—Macon v. Wing, 113 Ga. 90, 38 
SE 392: South Carolina R. Co. V. 
Steiner, 44 Ga. 546. 

Ida.—Sandpoint v. Doyle, 14 Ida. 
749, 95 P 945, 17 LRANS 497. 

Tll.— Illinois Malleable Iron Co. v. 
Lineoln Park Comrs., 263 Ill. 446, 105 
NE 336, 51 LRANS 1203; Sears v. 
Chicago, 247 Ill. 204, 98 NE 158, 139 
AmSR 319, 20 AnnCas 539; Beidler v. 
Chicago Sanitary Dist., 211 Ill. 628, 
71 NE 1118, 67 LRA 820; Winnetka v. 
Clifford, 201 Ill. 475, 66 NE 384; Chi- 
eago v. Lonergan, 196 Ill. 518, 63 NE 
1018; Chicago v. Spoor, 190 Ill. 340, 
60 NE 540; Pennsylvania Co. y. Chi- 
cago, 181 Ill. 289, 54 NE 825, 53 LRA 
223; Chicago v. Union Bldg. Assoc., 
102 Ill. 379, 40 AmR 598; Stack v. 
East St. Louis, 85 Ill. 377, 28 AmR 
619; C. Hacker Co. v. Joliet, 196 Tll. A. 
415; Star, etc., Milling Co. v. Chicago 
Sanitary Dist., 120 Ill. A. 555; Nichols 
v. Sadorus, 120 Ill. A. 70; Chicago v. 
Webb, 102 Ill, A. 232; Illinois Cent. 
R. Co. v. Wolf, 95 Ill. A. 74; Bloom- 
ington v. Winslow, 71 Ill. A. 340. 

Ind.—Kinsey v. Union Tract. Co., 
169 Ind. 563, 81 NE 922; Indianapolis 
v. Miller, 168 Ind. 285, 80 NE 626, 8 
LRANS 822; Dantzer v. Indianapolis 
Union R. Co., 141 Ind. 604, 39 NE 223, 
50 AmSR 343, 34 LRA 769; Indiana, 
etc., R. Co. v. Eberle, 110 Ind. 542, 
11 NE 467, 59 AmR 225; Rensselaer v. 
Leopold, 106 Ind. 29, 5 NE 761; In- 
dianapolis v. Kingsbury, 101 Ind. 200, 
51 AmR 749; Indianapolis v. Croas, 
7 Ind. 9: Cincinnati’ R., “etc:, “Cov: 
Miller, 36 Ind, A. 26, 72 NE 827, 73 
NE 1001. 

Towa.—Ritchhart v. Barton, 1938 
Iowa 271, 186 NW 851; Wegner v. 
Kelley, 157 NW 206; Richardson v. 
Webster City, 111 Iowa 427, 82 NW 
920: Park v. Chicago, etc., R. Co., 43 
Iowa 636. 

Kan.—Longnecker v. Wichita R., 
etc., Co., 80 Kan. 413, 102 P 492; High- 
barger v. Milford, 71 Kan. 331, 80 P 
633; Smith vy. Leavenworth, 15 Kan. 


Ky.—Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645; Yates 
v. Big Sandy R. Co., 89 SW 108, 28 
KyL 206; Blizabethtown, etc., R. Co. 
v. Catlettsburg Water Co., 110 Ky. 
175, 61 SW 47, 22 KyL 1632; Louis- 
ville v. Seibert, 51 SW 310, 21 KyL 
328; Chesapeake, etc., R. Co. v. Smith, 
51 SW 12, 21 Kyl 175; Chesapeake, 
etc., R. Co. v. Rice, 60 SW~<541,. 20 
Kyl 1980; Ludlow vy. Detweller, 47 


SW 881, 20 KyL 894; Maysville, etc., 
R. Co. v. Connor, 29 SW 344, 16 Kyl 
635; Jeffersonville, ete., R. Co. v. 
Esterle, 13 Bush 667; Elizabethtown, 
etc., R. Co. v. Combs, 10 Bush 382, 19 
AmR 67; Lexington, etc., R. Co. v. 
Applegate, 8 Dana 289, 33 AmD 497; 
Transylvania University v. Lexing- 
ton, 3 B. Mon. 25, 38 AmD 173. 

La.—Walker v. Vicksburg, etc., R. 
Co., 52 La. Ann. 2036, 28 S 324., 


Me.—Mason v. Kennebec, etc., R. 
Co., 31 Me. 215. 
Md.—Webb y. Baltimore, etc., R. 


Co., 114 Md. 216, 79 A 193; Townsend 
v. Epstein, 93 Md. 5387, 49 A 629, 86 
AmSR 441, 52 LRA 409. 
Mass. — Kimball v. Metropolitan 
Dist. Commn., 257 Mass. 55, 153 NE 
330; Anzalone vy. Metropolitan Dist. 
Commn., 257 Mass. 32, 153 NE 325, 
47 ALR 897; Thompson y. Boston, 212 
Mass. 211, 98 NE 700; Atty.-Gen. v. 
Boston, 186 Mass. 209, 71 NE 574; 
Bailey v. Boston, etc., R. Corp., 182 


Mass. 587, 66 NE 203; Putnam v. 
Boston, ete., R. Corp., 182 Mass. 351, 
65 NE 790; Metcalf v. Boston, 158 


Mass, 284, 33 NE 586; Parker v. Bos- 
ton, etc., R. Co., 3 Cush. 107, 50 AmD 
709. 

Mich.—Goodfellow Tire Co. v. De- 
troit Parks, ete., Comr., 163 Mich. 249, 
128 NW 410, 30 LRANS 1074; Hyman 
v. Ann Arbor R. Co., 141 Mich. 84, 104 
NW 375; Wilkinson v. Dunkley-Wil- 


| liams Co., 189 Mich. 621, 103 NW 170; 


Beutel v. West Bay City Sugar Co., 
132 Mich. 587, 94 NW 202, 
Minn.—Kaje v. Chicago, ete., R. 
Co., 57 Minn. 422, 59 NW 493, 47 Am 
SR 627; Adams vy. Chicago, etce., R. 
Co., 39 Minn. 286, 39 NW 629, 12 Am 
SR 644, 1 LRA 493; Minnesota Valley 
R. Co. v. Doran, 17 Minn. 188. 
Miss.—Laurel vy. Rowell, 84 Miss. 
435, 36 S 543; Hazelhurst v. Mayes, 84 
Miss. 7, 36 S 33, 64 LRA 805; Theo- 


bold y. Louisville, ete, R. Co., 66 
Miss. 279, 6 S 230, 14 AmSR 564, 4 
LRA 735. 


Mo.—Griffin v. Chillicothe, 311 Mo. 
648, 279 SW 84, 42 ALR 12738; Searcy 
v. Noll Weltz Lumber Co., 295 Mo. 
188, 248 SW 318, 23 ALR 813; St. 
Louis v. Terminal R. Assoc., 211 Mo. 
364, 109 SW 641; De Geofroy v. Mer- 
chants’ Bridge Terminal R. Co., 179 
Mo. 698, 79 SW 386, 101 AmSR 524, 
64 LRA 959; Corby v. Chicago, ete., 
R. Co., 150 Mo. 457, 52 SW 282; Thur- 
ston v. St. Joseph, 51 Mo. 510,11 AmR 
463; Lackland y. North Missouri R. 
Co., 31, Mo. 180; Zimmerman y. Met- 
ropolitan St. R. Co., 154 Mo. A. 296, 
134 SW 40; Foudry v. St. Louis, ete., 
R. Co., 180 Mo. A. 104, 109 SW 80; 
Farrar v. Midland Electric R. Co., 101 
Mo. A. 140, 74 SW 500; Dries -v. St. 
Joseph, 98 Mo. A. 611, 73 SW 723; 
Sheedy v. Union Press Brick Works, 
25 Mo. A. 527. 

Mont.—Iverson v. Dilno, 44 Mont. 
270, 119¢R) 719: 

Nebr.—Stehr v. Mason City, ete., R. 
Co., 77 Nebr, 641, 110 NW 701, 124 


‘AmSR 872; Burlington, ete., R. Co. v. 


Reinhackle, 15 Nebr, 279, 18 NW 69, 
48 AmR 342. : 

Nev.— Virginia, R. 
Lynch, 138 Nev. 92 

N. Y.—Larkin Co., Ine. v. Schwab, 
242 N. Y. 330, 151 NE 637; Reis v. 
New York, 188 N. Y. 58, 80 NE 578; 
Donahue v. Keystone Gas Co., 181 
N. Y. 318, 73 NE 1108, 106 AmSR 549, 
70 LRA 761; Mgerer v. New York 
Cent, ete.) Rin@o., P1805 Nein 08 72:9 
NE 95, 14 LRA’381; Flynn vy. Taylor, 
12% N.Y. 696, (28° NE V4 sels RA 
556; Lahr v. Metropolitan El. R. Co., 
104 N. Y. 268, 10 NE 528; Story v. 
New York Bl. R. Co., 90 N. ¥. 122, 43 
AmR 146; Ogden v. New York, 141 
App. Div. 578, 126 NYS 189; Leffman 
v. Long Island R. Co., 120 App. Div. 
528, 105 NYS. 487° [aff 197 ING sYs,513 
mem, 90 NE 1160 mem]; In re New 
York Bl. R. Co., 36 Hun 427; Wetmore 
v. Story, 22 Barb. 414, 3 AbbPr 262; 


ete, Com vi 


Vv. Philadelphia, 


‘101 Tenn. 


80 SW 533, 53 AmSR 


Brown-Brand Realty Co. y. Saks, 126 
Misc. 336, 214 NYS 230 [aff 218 App. 
Div. 827 mem, 218 NYS 706 mem]; 
Stanley v. Jay St. Connecting R. Co.,. 
100 Misc. 493, 166 NYS 119 [aff 182 
App. Div. 399, 169 NYS 530 (aff 227 
N. Y. 689 mem, 126 NE 922 mem)]; 
Bradley vy. Degnon Contracting Co., 
80 Misc. 90, 140 NYS 825 [aff 157 
App. Div. 237, 141 NYS 852]; Wolf v. 
Manhattan R. Co., 51 Misc. 426, 101 
NYS 493; In re Singer-Kaufman 
Realty Co., 196 NYS 480; Jaques v. 
eeae Exhibit Co., 15 AbbNCas 


N. C.—Crotts v. Winston-Salem, 
170 N. C. 24, 86 SE 792, LRA1916B 
1049; Crawford v. Marion, 154 N. C. 
73, 69 SE 763, 35 LRANS 193; Hes- 
ter v. Durham Tract. Co., 138 N. C. 
288, 50 SE 711, 1 LRANS 981. 


N. D.—Donovan y. Allert, 11 N. D. 
289, 91 NW 441, 95 AmSR 720, 58 
LRA 775. 


Oh.—Smith v. Central Power Co., 
103 Oh. St. 681, 137 NE 159; Lotze 
v. Cincinnati, 61 Oh, St. 272, 55 NE 
828; Cohen vy. Cleveland, 43 Oh. St. 
190, 1 NE 589; Branahan vy. Cincin- 
nati Hotel Co., 39 Oh. St. 333, 48 AmR 
457; Jackson vy. Jackson, 16 Oh. St. 
163; Hillman y. Belt, ete., Realty 
Co.,-19° Oh: Cir; Cto N.S. +3305 (Oliver 
Schlemmer . Co. v. Steinman-Meyer 
Furniture Co., 7 Oh. Cir. Ct. N. S. 
468, 28 Oh. Cir. Ct. 474; Cleveland 
Burial Case. Co,:-v. Erie R. Co., 4 
Oh, )/Cir:Ct...N: .S.865,..24 Oh. 1Giry Ge 
107; Cincinnati, ete., R. Co. v. Lake 
Erie Provision Co., 9 OhNPNS 572; 
Reese v. Cleveland, 5 OhNPNS 193. 

Okl.—Scrutchfield v. Choctaw, ete., 
R. Co., 18 Okl. 308, 88 P 1048, 9 
LRANS 496. ° 
_ Or.—Sandstrom vy. Oregon-Wash- 
ington. ’R.,,etce.,.Co., 75 Or, 159,146 |B 


Pa.—Spang v. Com., 281 Pa. 414, 
126 A 781; Foust vy. Pennsylvania R. 
Co., 212 Pa. 213, 61 A 829; Pittsburg, 
etc., R. Co. v. Rose, 74 Pa. 362: Walsh 
v. Scranton, 23 Pa. Super. 276; La- 
fean vy. York County, 20 Pa. Super. 
573; Matter of Chatham St., 16 Pa. 
Super. 103; Philadelphia, ete., R. Co. 

etc.,, \Pass.. Ri Coy 
6 Pa. Dist. 487. 


S. C—South Bound R. Co. y. Bur- 
ton, 67 S.C. 515, 46, SBH.340.. 

Tenn.—Coyne v. Memphis, 118 
Tenn. 651, 102 SW 355; McHarge v. 
Newcomer, 117 Tenn. 595, 100 SW 
700, 9 LRANS 298; Pepper v. Union 
R. Co., 113 Tenn. 58, 85 SW 864; 
Tennessee Brewing Co. v. Union R. 
Co., 113 Tenn. 53, 85 SW 864; Brumit 
v.) Virginia,.| ete, oRr.Co.- 1064 Dene 
124, 60 SW_ 505; Hill v. Hoffman, 
58 SW 929; Hamilton County v. Rape, 

222, 47 SW 416. 

Tex.—San Antonio Rapid Transit 
St. R. Co. v. Limburger, 88 Tex. 79, 
4 730; Bowers 
v. Machir, ¢Civ. A.) 191 SW 758; Ft. 
Worth, etc., R. Co. vy. Ayers, (Civ. A.) 
149 SW 1068; Kalteyer y. Sullivan, 
18 Tex. Ciy. A. 488, 46 SW 288; 
Houston v. Kleinecke, (Civ. A.) 26 


SW 250. 

Utah.—Davis v. Midvale City, 56 
Utah 1, 189 P 74; Hague vy. Juab 
County Mill, ete., Co., 37 Utah 290, 
107 PB 249. 

Vt.—Brainard v. Missisquoi R. Co., 
48 Vt. 107. 

Va.—Wood v. Richmond, 138 SH 
560; Lynchburg vy. Peters, 145 Va. 
1, 133 SEH 674; Payne v. Godwin, 147 
Va. 1019, 183 SE 481; Raleigh Ct. 
Corp. v. Faucett, 140 Va. 126, 124 
SE 433;-Wagner v. Bristol Belt Line 
R. Co., 108° Va. 594,62 SH 391, 25 
LRANS 1278. 

Wash.—Smith v. St. Paul, etc., R. 
Co., 39 Wash. 355, 81 P 840, 109 Am 
SR 889, 70 LRA 1018; State v. King 
Conner Super. Ct., 30 Wash. 219, 70 P 


803. 


W. Va.—Davis v. Spragg, 72 W. Va. 
672, 79 SE 652, 48 LRANS 173; Pence 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in the public.“ The right of access is appurtenant 
to the lot and is private property,*® and passes to 
the lessee of the property while he is in lawful pos- 
It may be exercised, even at the risk of 
temporary inconvenience to persons traveling on the 
highways,°* and is not confined to the portion of the 
street immediately adjoining the abutter’s prem- 
“ises.>? 
Improvement of street. The right of access does 
not require the municipality to construct approaches 
from the house or lot of the abutter on the traveled 
part of the street,°* or to grade the street up to the 


session.°° 


lines of the abutting property.®* 
Change of grade. 


ent 54 W. Va. 263,.46 SH 
4/0. 

Wis.—Davis vy. Appleton, 109 Wis. 
580, 85 NW 515; Delaplaine vy. Chi- 
Gago, ete., R. Co., 42 Wis. 214, 24 
AmR 386; Pettibone v. Hamilton, 40 
Wis. 402. 

Eng.—Caledonian R. Co. v. Walker, 
7 App. Cas. 259; Lyon v. Fishmon- 


gers’ Co.,.-1 App.’ Cas. 662,° 23. ERC 
141; Fritz v. Hobson, 14 Ch. D. 542; 
Rangeley v. Midland R. Co., L. R. 


3 Ch. 306; Benjamin vy. Storr, L. R. 
9 C. P. 400, 19 ERC 2638; Metropoli- 
tan Bd. of Works v. McCarthy, L. R. 
7 H. L. 248; Reg. v. Eastern Coun- 
mete nee Co: 2-@. "Bi$347,) 42 \HeL 
706, 114 Reprint 136; Chamberlain 
v. West End of London, etc., R. Co., 
2B. & S. 605, 110 ECL 605, 121 Re- 
print 1197; Iveson v. Moore, 1 Ld. 
Raym. 486, 91 Reprint 1224, 12 Mod. 
262, 88 Reprint 1309. 

Can.—McQuade v. Rex, 7 
Exch. 318. ' 

Alta.—Forster v. Medicine Hat, 5 
Alta. L. 36, 9 DomLR 555, 23 West 
LR 200, 3 WestWkly 618. 

Ont.—Quillinan v. Canada Southern 
EY Co., 6 Ont, 567. 

[a] Alley.—Where an alley in a 
city is open to the public, its char- 
acter is the same in respect of the 
right of use as that of any other 
public way, and the authority of ad- 


Can. 


joining proprietors to use the alley |) 


as a means of egress and ingress is 
a right appurtenant to their property. 
Indianapolis vy. Miller, 168 Ind. 285, 
80 NE 626, 8 LRANS 822. 

[b] Street reached by private 
way.—Where one has a private right 


of way connecting his premises with }: 


a public way, he may be held to be 
an abutter on the street by means 


of the private right of way and en-|], 
‘Philadelphia, etc., Pass. R. Co., 6 Pa. 


titled to the right ‘of 
and egress to the street. 


ingress from 
Beutel v. 


West Bay City Sugar Co., 132 Mich. |! 


587, 94 NW 202. 

[ec] The use of a sidewalk by the 
owner of a lot for purposes of com- 
municating with the street is equally 
legitimate, and equally an ordinary 
use, as that of passing longitudinally 
along it. Schindler vy. Schroth, 146 
Cal. 433, 80 P 624. 

{d] Rule applied.—(1) Where the 
owner of a lot fronting upon a street 
and along the side of which a river 
runs has been granted the right of 
way by the city to construct a side- 


walk connecting with the street along | 


the bank of the river and upona levee 
wall, the city, after buildings have 
been constructed upon the lot facing 
the sidewalk which then forms the 
only means of ingress and egress 
from the street, cannot cut off the 
sidewalk from the street by the con- 
Struction of a bridge without being 
answerable in damages. Russo v. 


[44 C. J.—60] 


Where a municipality has 
changed the grade of a street, it cannot preclude 
an abutting owner from making such reasonable 
improvements or from employing and using such 
reasonable means as may be necessary to enable 
him to exercise and enjoy the right of ingress and 
egress between the street and his property.®® 
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change of grade may amount to an unreasonable 
interference with the right of access of an-abutting 
owner, and as such may be invalid;°° but where the 
grade of a sidewalk has been duly established by 
the proper authorities, abutters cannot compel a 
change in its grade to suit their convenience.‘ 
Construction of street. 
plain of the construction of a street upon an ad- 
joining lot upon the ground that his right of access 
is damaged, since he had no right of access before 
the street was constructed.*® 
The right of access includes not only 


A lot owner cannot com- 


the abutter’s own right to unobstructed passage in 


A 


Pueblo, 63 Colo. 519, 168 P 649. (2) 
a street lies between a railway 
right of way and plaintiff's lot, the 
railway company cannot construct a 
fence on plaintiff's boundary line. 
Ft! Worth; ete, Ril Co.uiv.vAyers, 
(Tex. Civ. A.) 149 SW 1068. 5 

Excavation.—A city is liable 
injury to abutting property 
caused by making an excavation in 
a street, and leaving the street in 
that condition for an unreasonable 
time, whereby water is caused to ac- 
cumulate so as to deprive the owner 
of access to his premises. Louisville 
ve Seibert, 51 SW = 310, 21 Ky 

Injury to access by construction of 
improvement see supra § 2680. 

4s. U. Si—Hart v.: Buckner, 54 
Fed. 925, 5 CCA 1. 

Cal.—HEachus v. Los Angeles Cons. 
Electric R. Co., 103 Cal. 614, 37 P 
750, 42 AmSR 149. 

Fla.—Selden v. Jacksonville, 28 
Fla. 558, 10 S 457, 29 AmSR 278, 
14 LRA 370. 

Ill.—Pennsylvania Co. v. 
289, 54 NE 825, 


Chicago, 
53 LRA 
223. 


Mass.—Anzalone v. Metropolitan 
Dist. Commn., 257 Mass. 32, 153 NE 


325, 47 ALR 897. 4 


Minn. — Brakken vy. Minneapolis, 
etc., R. Co., 29 Minn. 41, 11 NW 124. 

Miss.—Hazlehurst v. Mayes, 84 
Miss. 7, 36 S 38, 64 LRA 805. 

Mo.—De Geofroy v. Merchants’ 
Bridge Terminal R. Co., 179 Mo, 698, 
79 SW 386, 101 AmSR 524, 64 LRA 
959; Lackland v. North Missouri R. 


‘Co., 81 Mo. 180. 


N. Y.—Egerer v. New York Cent., 
etc., R: Co.; 70. App. Diy. 421, 752:NYS 
476. 

Hs COw tv. 


Pa.—Philadelphia, etc., 


Dist. 487. 
Tenn.—Coyne v. Memphis, 118 
Tenn. 651, 102 SW 355. 
Wash.—State Vv. King County 


Super: 4: Ctj 265 Waship’ 2'785')-6i6) >" P 
385. 


Wis.—Chicago, etc., R.’ Co: v. Mil- 
waukee R. & . Hlectric: “Re'Co,- 
95 Wis. 561, 70 NW 678, 60 AmSR 
136, 37 LRA 856. 

49. Colo.—Minnequa Lumber Co. 
v. Denver, 67 Colo... 472, 186 P 


539. 
Ida.—Sandpoint v. Doyle, 14 Ida. 
Tll.—C. Hacker Co. v. Joliet, 196 
AA 15. 


749, 95 P 945, 17 LRANS 497. 
Mo.—Faust v. Pope, 132 Mo. A. 287, 


‘111 SW 878; Foudry v. St. Louis, etc., 
'R. Co., 180 Mo. A. 104, 109 SW 80. 


N. C.—Crawford v. Marion, 154 N. 
CG. 73, 69 SE..763, 35 LRANS - 193. 
[a] Right not shared by public.— 


| Where the only means of egress and 


ingress to a lot is by means of an 


‘vy, Excelsior Springs, 138 Mo. A. 


and out of his premises, but the right of unob- 
structed accessibility to patrons who come and go, 
and who need, without inconveniencing others, to 
stop briefly in the street in front of his premises.°? 

[§ 3712] (2) Entrances and Driveways.®° 
right to an entrance or driveway from the street 
or other public way to the premises of the abutter, 


The 


alley which is so narrow that a 
wagon cannot turn around, but must 
enter at one end and drive out at the 
other, the lot owner has a special 
right to the use of the street into 
which the alley opens not shared by 
the general public. Faust v. Pope, 
132 Mo. A. 287, 111 SW 878. 

50. Greeley Sightseeing Co. v. 
yet area ie 119 Misc, 84, 195. NYS 

bp 
51. Greeley Sightseeing Co. 
Riegelmann, supra. 

52. Indianapolis vy. Kingsbury, 101 
Ind. 200, 51 AmR 749; Beatty v. Kin- 
, toliasOhia Cire Cts 384 20h Cir: 
Dec. 68; Healey v. Kelley, 24 R. I. 
581, 54 A 588. 

Easement in street shown on map 
or plat see Easements §§ 130, 131. 

Place of encroachment or obstruc- 
tion as affecting question of special 
damage see infra §§ 3743, 3752. 

53. Metcalf v. Boston, 158 Mass. 
284, 33 NE 586. 

54. Atty.-Gen. v. Boston, 186 Mass. 
209, 71 NE 574; Metcalf v. Boston, 
158 Mass. 284, 33 NE 586. 

Duty of municipality to improve 
Picci generally see supra §§ 2288, 

55. Sandpoint v. Doyle, 14 Ida. 
749, 95 P 945, 17 LRANS 497. 

[a] Where a municipality con- 
structed a bridge four hundred and 
fifty feet long across a. stream 
twenty-five feet wide and the adja- 
cent ravine, and the bridge was 
twenty feet above an abutting own- 
er’s lot, the municipality cannot for- 
bid the owner to erect a platform 
on his lot to such height as to en- 
able him to go from his building 
to the bridge and to connect such 
platform with the bridge, and there- 
by exercise the right of ingress and 
egress. Sandpoint v. Doyle, 14 Ida. 


V- 


749, 95. P 945, 17 LRANS 497. 


56. Powell v. Excelsior 
138 Mo. A. 121, 120 SW 106. 

[a] Separation of grades of longi- 
tudinal halves of a street for a 
private, rather than a public, benefit 
eannot be sustained where amount- 
ing to an unreasonable interference 
with the right of an abutter. ear 
1 > 


Springs, 


120 SW.106. 

Power to change grade generally 
see supra §§ 2291-2295. 

Damages for change of grade see 
supra §$ 2645-2664. 

57. Kimball v. Metropolitan Dist. 
Commn., 257 Mass. 55, 153 NE 330. 

58.. Raleigh Ct. Corp, v. Faucett, 
140 Va. 126, 124 SE 433. 

59. Longnecker v. Wichita R., etc. 
Co., 80 Kan. 413, 102 P 492; Hester 
vi’ Durham” ‘Tract: >: Cone: esi eNO 
288, 50 SEH 711, 1 LRANS 981. 

60. Right of owner of filling sta- 
tion see Motor Vehiclzs § 1211. 


946 [44 0.J.] 


while subject to reasonable regulation,®** cannot or- 
dinarily be denied.*2. Where permission to construct 
a driveway across a sidewalk has been issued with- 
out sufficient consideration of the vehicular and 
pedestrian traffic at or near it and contains a reser- 
vation of the right to revoke it at any time, it 
may be revoked where its continued use will be 
dangerous to the safety of the traveling public.®* 
A municipal officer, unless expressly authorized by 
the statutes or ordinances, cannot require the re- 
moval of a driveway for which municipal permis- 


sion has been given.** 
[§ 3713] 
Sewers, Etc.® 


pipes in the streets.%° 


61. Mass.—Anzalone v. Metropoli- 
tan Dist. Commn., 257 Mass. 32, 153 
NE 325, 47 ALR 897. 

Mich.—Goodfellow Tire Co. v. De- 
troit. Parks, ete.,. Gomr., 163 Mich. 
249, 128 NW 410, 30 LRANS 1074. 

Mo.—Fowler v. Nelson, 213 Mo. A. 
Lp be SW 638, 


. Y.—In re _  Singer-Kaufman 
Realty Co., 196 NYS 480. 
ay Cae ete v. Richmond, 138 SHE 


See Marshall v. Cook, 169 Minn. 
248, 211 NW 328 (holding that a 
' driveway from the street, across the 
sidewalk and into the lot of an abut- 
ting owner, made of cement and 
Seven inches higher than the side- 
walk, is a nuisance subject to abate- 
ment). 

[a] No privilege of access at any 
particular location. — Metropolitan 
Dist. Commn. v. Cataldo, 257 Mass. 
88, 153 NE 328; Fowler v. Nelson, 
213 Mo. A. 82, 246 SW 6388. 

62. Metropolitan Dist. Commn. v. 
Cataldo, 257 Mass, 38, 153 NE 328; 
Anzalone vy. Metropolitan Dist. 
Commn., 257 Mass. 32, 153 NE 325, 
47 ALR 897; Goodfellow Tire Co. v. 
Detroit Parks, etc., Comr., 163 Mich. 
249, 128 NW 410, 30 LRANS 1074; 
Greeley Sightseeing Co. v. Riegel- 
mann, 119 Misc. 84,'195 NYS 845; 


In re Singer-Kaufman Realty Co., | 


196 NYS 480. 

[a] Policy of licensing officials 
immaterial.—New York City Code of 
Ordinances, requiring a permit for 
the lowering of the curb to provide 
a carriageway across. the sidewalk, 
makes the borough presidént the su- 
perintendent of construction merely 
to supervise and regulate the time, 
manner, and character of the work, 
and gives him no authority to refuse 
a permit because of a policy adopted 
by him of not allowing vehicles to 


cross sidewalks on a_ particular 
street. In re Singer-Kaufman Realty 
Co., 196 NYS 480, 


[b] Where metropolitan district 
commission was authorized to make 
rules as to boulevards in its care, 
it could not exclude all access to 
a way to which right of access was 
reserved by an abutting owner, but 
must designate the location of suit- 
able entrances and make reasonable 
regulations as to their construction 
and use. Metropolitan Dist. Commn. 
v. Cataldo, 257 Mass. 38, 153 NE 328. 

[ec] Review of discretion.—W here, 
under the statute, commissioners are 
required to grant an abutting owner 
the right of access to his property 
‘for any proper purpose, including 
that to which it is intended to be 
put, subject to reasonable restric- 
tions and requirements as to loca- 
tion, construction, and use deemed 
by the commissioners to be necessary 
for the public safety and convenience, 
such questions of fact are to be 
decided by the commissioners and 
cannot be passed upon by the courts 
on a bill brought by the commission 


(3) Connection with Water Mains, 
The right of access of the abutter 
has been held to inelude the right to use the street 
in connecting with water, gas, sewer, and similar 
While this right may be 
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regulated and controlled,® it eannot be denied to an 
abutting owner so long as it is exercised in accord- 
ance with coexisting public rights in the street.°* 

[§ 3714] e. Sidewalks. The owner of the abutting 
property is entitled to have a reasonable space for 
a sidewalk, and where a city council acts arbitrarily 
in refusing it, the abutting owner may compel the 
setting aside of a reasonable space.®® 

[§ 3715] -f. Use, Encroachment on, or Obstruc- 
tion of, Street?°—(1) In General. 
public to use the streets for purposes of travel and 


The right of the 


transportation is the paramount one, and that of 


to enjoin the abutting owner from 
removing curbing and constructing a 
way across the sidewalk. Metropoli- 
tan Dist. Commn. y. Cataldo, 257 
Mass. 38, 153 NE 328. 

63. Wood v. Richmond, (Va.) 138 
SE 560. ! 

64. Greeley Sightseeing Co. _ Vv. 
Bi pape eee 119 Misc. 84, 195 NYS 


65. Right to lay pipes under street 
see infra § 3728. 

66. Birmingham Waterworks Co. 
v. Hernandez, 196 Ala. 438, 71 8S 
443, LRA1I916H 258; McClaugherty 
v. Bluefield Waterworks, etc., Co., 67 
us Va. 285, 292, 68 SE 28, 32 LRANS 

“The abutting owner has a right of 
access to his premises through the 
street for coal or wood or other nec- 
essary things; the right of ingress 
for persons; and why may we not 
call this right to use the street to lay 
his pipe for conveyance of water a 
right of access constituting a prop- 
erty right in the street, which he 
may use and of which he cannot be 
devested or denied?” McClaugherty 
v. Bluefield Waterworks, etc., Co., 
supra. 

67. Lee v. Leitch, 131 M@#. 30, 101 
A 716; Tomei v. North Bergen Tp., 
98 N. J. L.. 668, 121 A 780. 

[a] A water board regulation re- 
quiring an applicant for a water con- 
nection to obtain a permit from the 
city commissioner in certain cases 
and bear the expense of repairs is 
not unreasonable. Lee y. Leitch, 131 
Md. 30, 101 A 716. 

68. Tomei v. North Bergen Tp., 
98 N. J. L. 668, 121 A 780. 

69. Georgetown v. Hambrick, 127 
Ky. 438,104 SW 997, 31 KyL 1276, 
128 AmSR 3338, 13 LRANS 1113. 

70. Obstructions and encroach- 
ments in general see infra § 3815 
et seq. 

71. Ala.— Cloverdale Homes vy. 
Cloverdale, 182 Ala. 419, 62 S 712, 
47 LRANS 607; Birmingham R., etc., 
Co. v. Smyer, 181 Ala. 121, 61 S 354, 
47 LRANS 597, AnnCas1915C 863. 

Colo.—Moffat v. Denver, 57 Colo. 
473.143 P 577. 

Ill.—See Gones v. Illinois Printing 
Co,, 205 Til. A. 5. 

Ky.—Stratton, ete, C 
wether, 154 Ky. 839, 159 

Md:—Etchison v. Frederick City, 
123 Md. 2838, 91 A 161, LRA1916C 
561; Brauer v. Baltimore Refrigerat- 
ing, ‘etc.,. Co.; 99): Md.) 367, 580A, 21; 
105 AmSR 304, 66 LRA 4038. 


oO. 
SW 618. 


Nebr.—Kenney v. Dorchester, 101 
Nebr. 425, 163 NW 762. 
N. J.—Morris v. Hisner, 96 N. J. 


Eq. 538, 125 A 5738, 
N. Y.—Hall v. House of St. Giles 
the Cripple, 91 Mise. 307, 154 NYS 
96 [aff 173 App. Div. 948 mem, 158 
NYS 1117 mem]. 
Oh.—Cincinnati, ete, R. Co. v. 
— Erie Provision Co., 9 OhNPNS 


| 72. Cal.—Porter v. Los Angeles, 


v. Meri- 


the abutter to occupy them for other purposes is 
a permissive and subordinate one.’* é 
rule is that, while abutters may use the streets in 
any manner not inconsistent with the rights of the 
public,’”? they cannot so use it as to obstruct, or 


The general _ 


132)Cali 515, 189) P» 105: 

Conn.—Yale Univ. v. New Haven, 
ce Conn. 610, 134 A 268, 47 ALR 

Ga.—Long v. Faulkner, 151 Ga. 837, 
108 SE 370; Adair y. Atlanta, 124 Ga. 
288, 52 SE 739. 

Ill.—Peo. v. Field, 266 Ill. 609, 107 
NE 864, LRA1915F 937, AnnCas1913B 
743; McMahon v. Borland, 262 Ill. 358, 
104 NE 701; Sullivan v. Atchison, etc., 
R.-’ Co., 251° Til. 208, . $5—NE pO say 
Sears v. Chicago, 247 Ill. 204, 93 NE 
158, 139 AmSR 319, 20 AnnCas 539; 
Tacoma Safety Deposit Co. vy. Chi- 


cago, 247 Til. 192, 93 NE. 153, 31 
LRANS 868, 20 AnnCas 564; Ingra- 
ham v. Brown, 231 Ill. 256, 83 NE 
156. 


Ky.—Home Laundry Co. vy. Louis- 
ville, 168 Ky. 499, 182 SW 645; Strat- 
ton, etc, Co. v. Meriwether, 150 Ky. 
363, 150 SW 381. 

Mass.—Com. y. Morrison, 197 Mass. 


199, 83 NE 415, 125 AmSR 338, 14 
LRANS 194. 
Mich.—Crosby v. Greenville, 183 
Mich. 452,.150 NW 246. 
Minn.—Kelty v. Minneapolis, 157 


Minn., 430, 196 NW 487; Pederson v. 
Sr eacantey 146 Minn. 133, 177 NW 
43. 

Mo.—Holland Realty, ete., Co. v. 
St. Louis, 282 Mo. 180, 221 SW 51. 

N. J.—Benton v. Elizabeth, 61 N. 
J. L. 411, 39 A 6838, 906; Bayonne v. 
North Arlington, 77 N. J. Eq. 166, 75 
A 558, 140 AmSR 547 [rev on other 
grounds 78 N. J. Hq. 283, 79 A 357]. 

N. Y.—Lyman v. Potsdam, 228 N. 
Y. 398, 127 NE 312;. McCarthy v. 
Syracuse, 46 N. Y. 194; Summerville 
Fruit Farms v. John Petrossi Co., 
124 Misc, 826, 209 NYS 367 [aff 217 


App. Div. 722 mem, 216 NYS 924 
mem]. 

Oh.—Henry_ -v. ».Cincinnati, »1.- Oh: 
aot Cha NeeSy 2890.25. Che Cire now 


r eee de v. Nix, 5 Okl. 555, 49 
Or.—Sharkey Co. vy. Portland, 58 
Or, 853,106 P3834, 134 BPi933s 
Pa.—Stuart v. Gimbel, 285 Pa. 102, 
131 A 728; Com. v. West Newton 
ee Nat. Bank, 207 Pa. 255, 56 A 
S. D.—Dell Rapids Mercantile Co. 
v. Dell Rapids, 11 8. D. 116, 75 NW 
898, 74 AmSR 783. 
Tex.—Waples-Painter Co. v. Ross, 
(Civ. A.) 141 SW 1027. 
W. Va.—lLynch v. North View, 73 
Ee ee 609, 81 SE 83838, 52 LRANS 
[a] A stringing of electric wires 
at a height of eighty feet above the 
surface is not a violation of a stat- 
ute prohibiting the placing and con- 
struction of such wires “through” a 
street without the consent of a city, 
and when permitted by city ordin- 
ances and not in contravention of the 
public right to the use of the street, 
they are not unlawful. Henry v. 
Cincinnati, 1 Oh. Cir. Ct. N. S. 289, 25 


1Oh.. .CirsiOb 78; 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ae. 


§§ 3715-3716] 


eneroach upon, the public easement or the rights of 
While abutting owners 
have a right temporarily to obstruct the street for 
purposes pertaining to their business, or their occu- 
paney or ownership of the premises,’* they have no 
right to appropriate any portion of the street to 
_ their exclusive use in carrying on their business, 
- although sufficient space is left for use or passage 
of the public.*® And it is generally held that, with- 
out legislative™® or municipal authority,” abutting 
owners cannot. encroach upon the street, even at a 


other abutting owners.’ - 


73. Ala.—Montgomery First. Nat. 
Bank vy. Tyson, 133 Ala. 459, 32 S 144, 
91 AmSR 46, 59 LRA 399; Montgom- 
ery v. Parker, 114 Ala. 118, 21 S 452, 
62 AmSR 95. 

Ark.—Daugherty v. Southern Cot- 
ton Oil Co., 138 Ark. 329, 211 SW 
179, 4 ALR 1341. 

Cal.—Griffiths v. Galindo, 86 Cal. 
192, 24 P 1025. 

Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 1384 A 
77: Yale Univ. v. New Haven, 104 
Conn. 610, 1384 A 268, 47 ALR 667. 

Tll.— Sullivan vy. Atchison, etc., R. 
Co., 251 Ill. 108, 95 NE 1081; Pagames 
y. Chicago, 111 Ill. A. 590. 

Ind.—Mordhurst v. Ft. Wayne, etc., 
Traction Co., 163 Ind. 268, 71 NE 
642, 106 AmSR 222, 66 LRA 105. 
Iowa.—Perry v. Castner, 130 Iowa 
703, 107 NW 940. : : 

Ky.—P. Bannon Pipe Co. v. Illinois 
Cent. R. Co., 203 Ky. 659, 262 SW 
1110; Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645; Jef- 
fersonville, etc., R. Co. v. Esterle, 13 
Bush 667. 

La.—Dudley v. Tilton, 14 La. Ann. 
288; Parish v. Municipality No. 2, 8 
La. Ann, 145. 

Md.—Etchison y. Frederick City, 
123 Md. 283, 91 A 161, LRAI1916C 
561. 


Minn.—Kelty v. Minneapolis, 157 
Minn. 430, 196 NW 487. 
Mo.—Holland Realty, etc., Co. v. 


St. Louis, 282 Mo. 180, 221 SW 51. 

Nebr.—Kenney v. Dorchester, 101 
Nebr. 425, 163 NW 762. 

N. J.—Morris v. Eisner, 56 N. J. 
Ba. 538, 125 A 573. 

N. Y.—Lyman v. Potsdam, 228 N. 
Mm. 398, 127 NE 312; New York” v. 
Rice, 198 N. Y. 124, 91 NE 283, 28 
LRANS 375; Buffalo v. Delaware, etc., 
R. Co., 190 N. Y. 84, 82 NE 513, 16 
LRANS 506; New York y. Knicker- 
bocker Trust Co., 104 App. Div. 223, 
938 NYS 937; Drake v. Hudson R. Co., 
7 Barb. 508; U. S. Restaurant, etc., 
Co. v. Schulte, 67 Misc. 633, 124 NYS 
835. 

Oh.—In re Pavement, 5 OhS&CP 
6738, 36 CincLBul 174; Reese v. Cleve- 


Jand, 5 OhNPNS 193. 


Okl.—Culbertson y. Alexander, 17 

Okl1. 370, 87 P 863. 
Pa.— Rutter v. Fidler, 11 Pa. 181. 
Tex.—Moore v. Koppin, (Civ, A.) 
Cowlitz County 


1385 SW 1033. 

Wash.—State_v. 

Super. Ct., 141 Wash. 71, 250.P 466. 

W. Va.—McClellan v. .Weston, 49 
ye Va. 669, 39 SE 670, 55 LRA 

8. 

[a] Abutting lot owners have no 
peculiar rights to the sidewalk area 
of a street superior to those they 
have in any other portion of the 
street. P. Bannon Pipe Co. v. Illi- 
nois Cent. R.°Co., 203 Ky. 659, 262 
Sw 1110. 2 

[b] Rule applied to: (1) Loading 
platforms projecting over a_ side- 
walk. Peo. v. Western Cold Storage 
Co., 287 Ill. 612, 123 NE 43; State v. 
Mulligan, 173 Mo. A. 718, 160 SW 9; 
Callanan v. Gilman, 107 N. Y. 360, 14 
NE 264, 1 AmSR 831; Wood v. Chick- 
Bona 25. Ol. 212, 257 P 286." .¢2) 
Projecting show windows. Peo. v. 
Stover, 145 App. Div. 259, 130 NYS 
92 [aff 203 N, Y. 613 mem, 96 NE 
1126 mem]; Green y. Thresher, 235 


Pa. 168, 88 A 711, AnnCas1913D 1210. 


(3) A team standing transversely. 
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eral. 


Hobart v. Milwaukee City R. Co., 27 
Wis. 194, 9 AmR 461. (4) An ice 
chute across the street. Young v. 
Rothrock, 121 Iowa 588, 96 NW 1105. 
(5) Billboards on a sidewalk. Wilkes- 
Barre vy. Burgunder, 7 Kulp (Pa.) 63. 
(6) A flag staff. Dreher v. Yates, 
43 CONE SO Pa 48), (7) A hole in a 
sidewalk, communicating with a coal 
vault beneath. Clifford v. Dam, 81 
N.Y (62. 

[c] Hackstands.—(1) The  pro- 
prietor of a hotel has no more right 
to use the street fronting his house 
as a carriage stand for hire than a 
hackman. Odell v. Bretney, 38 Misc. 
595, 78 NYS 67 [mod on. other 
grounds 93 App. Div. 607, 87 NYS 
655]. (2) The proprietor of a hotel 
who owns the fee to the middle of the 
street has no right to the exclusive 
use of the street next to the side- 
walk for his private hacks and those 
of his guests. Montgomery v. Park- 
ole 114 Ala. 118, 21 S 452, 62 AmSR 


Cross references: ; 
Areaways, courtyards, and_ stairs 
therefrom see infra § 3719. 
Leyton g: and canopies see infra § 


Beanies and bay windows see infra 

721. 

Se eal ECO and roofs see infra 
37 


Scales see infra § 3724. 
Signs see infra § 3725. 
Steps and stairways to upper stories 

see infra § 3726. 

Pr aor across street see infra § 

74 See infra § 3732 et seq. 

75. Mich.—Mackenzie v. Frank M. 
Pauli Co., 207 Mich. 456, 174 NW 161, 
6 ALR 1305; Pastorino v. Detroit, 
ine aay. 5, 148 NW 231, AnnCas1916 

7 


Mo,—Dougherty v. St.. Louis, 251 
ae 514, 158 SW 326, 46 LRANS 
330, 


N. Y.—Lavery v. Hannigan, 52 N. 
Y. Super. 463; U. S. Restaurant, etc., 
ae v. Schulte, 67 Misc. 633, 124 NYS 
835. 

_Oh,—Brown  v. 
Stockyards Co., 
©, COVA 43. 

Tenn.—McHarge v. Newcomer, 117 


Cincinnati Union 
12) Oh Al ZS 2.huca 


Tenn. 595, 100 SW 700, 9 LRANS 
Wash.—State v. Hill, 135 Wash. 


442, 287 P 1004. 

[a] Where abutting property is 
used as a storage place for old build- 
ing material, and, because of their 
storage room being full, the owners 
use the street. aS a storage room, 
proposing to do so until the con- 
gested condition of thcir yard is re- 
lieved, the use is permanent and 
unlawful. Dougherty v. St. Louis, 
251 Mo. 514, 158 SW 326, 46 LRANS 
330. 

76. See infra §§ 3761-3768. 


“977. See infra §§ 3764-3768. 
78. See cases infra §§ 3719-3735. 
Particular obstructions or _ en- 

croachments: 

Awnings and canopies see infra § 
3720. 


Balconies and bay windows see infra 
6 


§ 3721. 


Pillars, cornices, and roofs see infra 
3723 


Signs see infra § 3725. 
Bieeeetee across. street 
38727, 


infra § 


[44 C.3.] 947 


height above the space necessary for public travel.”® 
The fact that a landowner owns lands on both sides 
of a street does not justify his obstruction of it.” 
And, as respects a landowner’s right to obstruct 
a street, the cost of improvements he has placed 
upon the street is immaterial.®? 

[§ 3716] (2) Licenses and Permits*!—(a) In Gen- 
In the absence of a clear grant of power a 
municipal corporation is usually held to have no 
right to authorize an abutting owner to encroach 
upon or obstruct the street,8? although there is 


79. Dozier y. Austin, 
A.) 2538 SW 554. 

80. Dozier vy. Austin, supra. 

[a] The expenditure of money in 
beautifying premises through which 
streets are indicated upon a re- 
corded plat does not give an equity 
as against a municipality’s right in 
such streets, so as to permit a land- 
Owner to obstruct the Streets. 
Gainesville v. Thomas, 61 Fla. 538, 
54 S 780. 

Relative benefit or detriment as af- 
fecting right to compel removal see 
infra: § 3754. 

81. Particular obstructions or en- 
croachments: 

Areaways, courtyards, and 

therefrom see infra § 3719. 
ee ee and canopies see infra § 
Balconies and bay windows see infra 

§ 3721. 

Driveways see supra § 3712. 
Pillars, cornices, and roofs see infra 

§ 3723. 

Scales see infra § 3724. 
Signs see infra § 3725. 
Steps and stairways to upper stories 

See infra § 3726. 

Be ores across street see infra § 

Permits generally see supra §&§ 
258-270 in 43 C. J. 

82. Ala.—Montgomery First Nat. 
Bank v. Tyson, 133 Ala. 459, 32 S 
144, 91 AmSR 46, 59 LRA 399. 

Cal.—Western States Gas, etec., Co. 
vy. Bayside Lumber Co., 182 Cal. 140, 
Dai eis 

Ga.—Savannah v. Markowitz, 155 
Ga. 870, 118 SE 558; Augusta v. 
PUR 93 Ga. 68, 19 SE 820, 26 LRA 

Ill.—Close v. Chicago, 257 Ill. 47, 
100 NE 215; Peo. v. Harris, 203 I11. 
272, 67 NE 785, 96 AmSR 304; Smith 
v. McDowell, 148 Ill. 51, 35 NE 141, 
22 LRA 393; Chicago v. Rothschild, 
130 Tl, A. 542. > 

La.—Porche v. 134 La 
1090, 64 S 918. 

Be geehin eee v. St. Louis, 87 Mo. 

N. Y.—New York v. Rice, 198 N. Y. 
124, 91° NE. 283). 28 “URANS 375: 
Kahabka v. Schwab, 205 App. -Div. 
868, 199 NYS 551 [aff 236 N. Y. 595 
mem, 142 NE 298 mem]; Peo. v. Buck, 
193 App. Div. 262,184 NYS 210 [aff 
230 N. Y. 608 mem, 130 NE 913 mem]; 
Weisberg v. Hilenberg, 192 App. Div. 
194, 182 NYS 551; Acme Realty Co. v. 
Schinasi, 154 App. Div. 397, 139 NYS 
266 [aff 215 N. Y. 495, 109 NE 577, 
LRA1916A 1176]; Peo. y. Stover, 145 
App. Div. 259, 130 NYS 92 [aff 203 
N. Y. 618 mem, 96 NE 1126 mem]; 
Mansfield v. New York, 119 App. 
Div. 199. 104 NYS 386; Brown-Brand 
Realty Co. v. Saks, 126 Misc. 336, 214 
NYS 3380; Leo N, Levy Corp, v. Dick, 
116 Misc. 145, 190 NYS 238; Hofeler 
v. Buck, 110, Misc. 402, 180 NYS 563 
[aff 193 App. Div. 262, 184 NYS 216 
(aff 230 N. Y. 608 mem, 130 NE 913 
mem) ]. 

Oh.—Salzer NG Bowlus-Hackett 
Fruit Co., 16 OhNPNS 358. 

Pa.—Reimer’s App., 100 Pa. 182, 45 
AmR 373. 

[a] Amount of encroachment im- 
material.—A municipality has no 
power to authorize by ordinance the 
construction by a private citizen of 
a projection extending into the street 
in front of his property for any dis- 


(Tex. Civ. 


Stairs 


Barrow, 
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some authority to the effect that to at least a 
limited extent such power may be derived from the 
general power to control and regulate the streets.** 
The legislature, however, by virtue of its general 
control over public streets and highways may au- 
thorize structures by abutters which, without such 
authority, would be encroachments or obstructions,** 
and it may delegate this power to the municipality.®° 
The power to regulate carries with it the power to 
authorize the erection or maintenance of obstruc- 
tions upon compliance with the rules adopted upon 
the subject,®* and it is competent for the legisla- 
ture to prohibit such obstructions in certain locali- 
ties and to permit them in others,** but the classifi- 
cation of property owners must not be arbitrary 
or unreasonable.*® 

Implied license. Where the municipality in the 
exercise of its powers has provided regulations and 
restrictions as to such encroachments or obstruc- 
tions, it amounts to an implied license to construct 
them within the restrictions imposed by such regula- 
tions.8® But an ordinance prohibiting such encum- 
brances with a penalty for violation cannot be 
construed as giving a license to one maintaining 
tance, even the smallest, so as to 


deprive the public of its right to the 
use of the street in its entirety. Peo. 
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or acquiescence therein obtains, it 
may exempt the user from any pen- 


f§§ 3716-3718 


them to continue them upon the payment of the 
penalty.® F 

Approval by state officer. In the absence of ex- 
press authority conferred upon him, the action of a 
state officer in approving an encroachment upon the 
street will not override the power of the city to 
compel its removal.%t 

Action by council. Where the power to grant a 
permit is vested in the city council, action by the 
council, a quorum not being present, subject to the 
approval of absent members, is insufficient,°? and 
is not aided by subsequent approval of the minutes 
of the meeting at which such action was taken.%? 

[§ 3717] (b) Notice to Adjoining Owners. A 
charter provision authorizing the erection of minor 
privileges upon notice to the adjoining property 
owners is not merely directory as to notice,®* and, 
where notice is not given, the appearance of a prop- 
erty owner by an attorney after the application 
has been acted upon is not equivalent to notice 
previously given.%® 

[§ 3718] (c) Revocation.°° A mere permission 
or license to the abutting owner to obstruct or 
encroach upon the street is revocable at any time, 


feet two inches from the front wall, 
is a “porch” within the meaning of 


v. Harris, 203 Ill, 272, 67 NE 785, 96 
AmSR 304. 

{b] Sleeping porch.—Princeton v. 
Poole, 197 Ky. 248, 246 SW 819. 

[c] Veranda.—Caldwell v. Galt, 27 
Ont. A. 162. 

83. Hanbury v. Woodward Lum- 
ber Co., 98 Ga. 54, 26 SE 477; Balti- 
more vy. Nirdlinger, 131 Md. 600, 102 
A 1014; Salzer v. Bowlus-Hackett 
Fruit Co., 16 OhNPNS 358. 

[a] Grant of “minor privileges.” 
—Under powers to regulate steps, 
porticos, bulk windows, or other ar- 
chitectural ornaments, a power to 
protect the’ public and city property 
rights and privileges from waste or 
encroachment and to promote the 
interest and good government of the 
city, and power to pass ordinances 
to prevent and remove nuisances, it 
would seem that the city has power 
to grant “minor privileges’ with ref- 


erence to areaways, awnings, bal- 
conies, coalholes, signs, walks, col- 
umns, show windows, etc. Balti- 


more v. Nirdlinger, 131 Md. 600, 102 
A 1014. 

[b] Where the fee to premises 
covered by a public street is vested 
in the abutters, and the municipal 
corporation holds only an easement 
as for a right of way, it may, with 
or without express statutory au- 
thority, in the exercise of its gen- 
eral discretion touching the control 
of the public ways, permit the owner 
of the fee to appropriate to his own 
private personal use that portion of 
the land covered by such_ street 
which is opposite to his abutting 
lots, provided such use be not in- 
consistent with the reasonable exer- 
cise upon the part of the public of 
its concurrent right of way. MHan- 
bury yv. Woodward Lumber Co., 98 
Ga. 54, 26 SE 477. 

{c] Limitation of right.—‘No pri- 
vate use of a sidewalk, or a street, 
ean be rightfully enjoyed, whether 
the same is expressly authorized by 
a municipality, or merely permitted 
or acquiesced in by it, to the injury 
of the owner of abutting property on 
the street, or where such private use 
in any way materially interferes with 
any legitimate use of the street or 
sidewalk by the public.” Salzer v. 
Bowlus-Hackett Fruit Co., 16 OhNP 
NS 358, 365. 

{d] Effect of acquiescence.—“As 
between the municipality and the li- 
censee, so long as silent permission 


alty which the corporation may seek 
to impose upon him for a particular 
use of the street, but if such use, 
either at its commencement or subse- 
quently, is such as to materially in- 
terfere with the easement of the 
owner of abutting property, to his 
special injury, the fact that the use 
is authorized by an ordinance, or 
such silent permission or acquies- 
cence, interposes no bar to relief for 
such property owner from the nui- 
sance by injunction.’ Salzer _ v. 
Bowlus-Hackett Fruit Co., 16 OhNP 
NS 358, 367. 

84. Cushing v. Boston, 128 Mass. 
330, 35 AmR 383; Cushing v. Boston, 
124 Mass. 434; Cushing v. Boston, 122 
Mass. 173; Wormser v. Brown, 149 
N. Y. 1638, 48 NE 524; Lewis v. Pin- 
gree Nat, Bank, 47 Utah 385, 151 P 
558, LRA1916C 1260. 

85. Yale Univ. v. New Haven, 104 
Conn. 610, 134 A 268, 47 ALR 667; 
Wormser v. Brown, 149 N. Y. 163, 43 
NE 524; Hoey v. Gilroy, 129 N. Y. 
132, 29 NE 85; Broadbelt v. Loew, 
15 App.’ Div. ..343," 44 (N¥S °159 - Tait 
162 N. Y. 642 mem, 57 NE 1105 mem]; 
New York v. Leef, 128 NYS 676; 
Lewis v. Pingree Nat. Bank, 47 Utah 
35, 151 P 558, LDRA1916C 1260. 

86. Hoey v. Gilroy, 129 N. Y. 132, 
29 NE 85. 

87. Storck v. Baltimore City, 101 
Md. 476, 61 A 330. 

88 Storck v. Baltimore City, su- 
pra, 

89.’ Cross v. Baton Rouge, 161 La. 
921, 109 S 742; Laviosa v. Chicago, 
etc. RR. Co., 1,.McG.. (La.) 299% ‘De- 
vine v. National Wall Paper Co., 95 
App. Div. 194, 88 NYS 704 [aff 182 
N. Y. 565 mem, 75 NE 1127 mem]; 
Livingston v. Wolfe, 136 Pa. 519, 20 
A 551, 20 -AmSR 936. 

[a] Platform.—A city ordinance 
prohibiting ‘the construction in a 
street of any platform of greater 
width than is necessary for a con- 
venient passageway into the build- 
ing gives no power to one to build 
a platform more than six feet wide 
and extending seventy feet along 
his building, there being but two 
doors opening 6n ‘the said platform. 
Murphy v. Leggett, 29 App. Div. 309, 
Cette 472 [aff 164 N. Y. 121, 58 NE 
[b] “Porch.”—-A structure erected 
along the front of a city residence, 
not covering the doorway, five feet 
in height balustraded in the front 
and at the ends, and extending five 


a city ordinance which permitted a 
“porch, cellar door or step” to ex- 
tend six feet into the street. Read- 
ye City v. Yeager, 62 Pa. Super. 


90. New York v. Knickerbocker 
aaet Co., 104 App. Div. 223, 93 NYS 


91. Dorsey v. Moundsville, 102 W. 
Va, 210, 135. SE 6. 

{a] Fire escape.—The approval by 
the state fire marshal of the plan 
of a fire escape which extends sev- 
eral feet over the sidewalk of a city 
does not nullify the authority of the 
proper city officials to require the re- 
moval of the fire escape. Dorsey v. 
alegre 102 W. Va. 210, 135 SH 


"92, Leitchfield Mercantile Co. v. 


Com., 143 Ky. 162, 136 SW 639. 
93. Leitchfield Mercantile Co, v. 


Com., supra. 
Cooke, 108 Md. 


94 Fralinger vy. 
682, 71 A 529, 

[a] The words “adjoining owner” 
refer to property owners on the 
same side of the street, whether the 
fee is in Ree, or in the property 
owners, 'ralinger vy. Cooke, : 
682, 71 A 529. ‘ 1s: 

95. Fralinger v. Cooke, supra. 

96. Particular obstructions or en- 
croachments: 

Areaways, courtyards, and 

therefrom see infra § 8719. 
oi eetcie and bay windows see infra 
Scales see infra § 8724, 

Signs see infra § 3725, 
Steps and stairways to upper stories 

See infra § 3726. 

a across street see infra § 


Vaults, cellars, and other 
mores ee ete § 3729. 
. a.—Winter v.* Montgo 
50 Ne 589, 3 8 235, iii 
rk.—Sander v. Blythevill 
Ark, 484; 262 Sw 33, Sivek gt 
olo.—Denver vy. Girard, 2 5 
447, 42 P 662. : stint 
Conn.—Yale Univ. v. New Haven, 
ane Conn. 610, 134 A 268, 47 ALR 
Ga.—Savannah vy. Markowitz, 155 
Ga. 870, 118 SE 558. 
Ida.—Keyser v. Boise, 30 Ida. 440, 
aa ned ae bhk ane foley 1004. 
‘11.—Tacoma Safety Deposit Co. v. 
Chicago, 247 Ill. 192, 98 NE 153, 21 
LRANS 868, 20 AnnCas 564; Snyder 
v. Mt. Pulaski, 176 Ill. 397, 52 NE 
62, 44 LRA 407; Hibbard v. Chicago, 


stairs 


substruc- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: 


unless there are circumstances creating an estoppel 
against the public,®® or the license is in the nature 
of a contract,®® and the abutter acquires no vested 
rights by reason of a mere permissive use. Further, 
no estoppel can arise from the act of municipal au- 
thorities done without authority of law.? It has, 
however, been held that permits for minor privi- 
leges in a street, issued without the power of revo- 
eation, either in the permits or in some law or 
ordinance then in force, can only be revoked in 
the exercise of the police power,? and that, where 
the holder pays for the privilege, he is entitled to 
a hearing before revocation,* but the burden is on 
the licensee in such a case to show that a revoca- 
tion was arbitrary and inequitable or illegal.6 An 
ordinance authorizing the granting of permits for 
the obstruction of the streets is not, by reason of 
the fact that it requires such permits to be subject 
to revocation, violative of a constitutional require- 
ment that laws of a general nature shall be uni- 
form in their operation. 

Power to grant irrevocable license. In the ab- 
sence of express legislative authority, a city cannot 
grant an irrevocable license.’ Further, an attempt 
to grant to private individuals the right permanently 
to obstruct the highways of the city for private pur- 
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poses is invalid as a surtender of the powers of 
the city council to regulate the use to be made of 
the highways of the city.® 

Effect. Revocation of a license to appropriate 
part of a street to private use does not immediately 
make the licensee a wrongdoer, but the question 
arises as to the existence of a public nuisance.® 

[§ 3719] (3) Particular Uses, Encroachments, or 
Obstructions’°—(a) Areaways, Courtyards, and 
Stairs Therefrom. As a rule, the occupant of an ad- 
joining building has no absolute right to use the 
street for areaways to afford either access!! or 
light,12 although in some jurisdiction, in cases 
wherein the fee is in the abutter, he is held to have 
the right to maintain an areaway!® or basement 
stairway'* in the street and use it subject to the 
public easement. A municipality under its general 
powers over streets is ordinarily held to be author- 
ized to license or permit areaways and cellarways 
provided they do not necessarily interfere with the 
rights of the public,’® although there is some au- 
thority to the contrary.1® So it has been held that 
the use of a space within the line of the street by 
abutting owners for courtyards is a street use 
which the city can authorize by ordinance.17 The 
effect of such an ordinance is to permit such owners 


173 Til. 91, 50 NE 256, 40 LRA 621 
{aff 59 Ill. A. 470]. 
Ind.—Indianapolis v. Miller, 27 Ind. 


394. 

Iowa.—Mettler v. Ottumwa, sat 
Iowa 187, 196 NW _ 1000; Lacy 
Oskaloosa, 143 Iowa 704, 121 NW 542, 
31 LRANS 853. 

La.—New Orleans v. Kaufman, 138 
La. 897, 70 S 874; Shepherd vy. “New 
Orleans Third Municipality, 6 Rob. 
349, 41 AmD 269. 

Mass.—Union Sav. Inst. y. Boston, 
4224 Mass. 286, 112 NE 637. 

Mo.—St. Louis v. St. Louis Theatre 
Co., 202 Mo. 690, 100 SW 627; South 
Highland Land, etc., Co. v. Kansas 
City, 100 Mo. A. 518, 75 SW 383. 

N. Y.—In re Low, 233 °N. Y.)'334, 
135 NE 521; Lineoin Safe Deposit 
Co. v. New York, 210. N. ¥. 34, 103 
NE_ 768, LRA1915F 1009; Appleton 
v. New York, 163 App. Div. 680, 148 
NYS 870 [aft PTOIN.. Ve" V5 0, 114 NE 
73, 7 ALR 629] (dictum); New York 
Steam Con: Foundation Co., 123 
App. Div. 254, 108 NYS 84 [rev on 
other grounds LOS ONG) Wa S 385) 387 NG 
765, 21 LRANS 470]; Lincoln Safe 
Deposit Co. v. New York, 96 App. 
Div. 624, 88 NYS 912. Compare Wells 
v. Croton-on-Hudson, 69 Misc. 97, 
124 NYS 1058 (holding that, when 
pipes had been laid in the street by 
an abutting owner who owned the 
fee in the street at a time when no 
consent of the municipality to such 
use was necessary and had there con- 
tinued for many years up to the 
time of an attempted revocation, no 
permission or consent having been 


necessary, there was no license to 
revoke, and that the municipality 
took subject to the right of the 
owner). 

Pa.—Reading v. Com., 11 Pa. 196, 
51 AmD 540. 

R. I.—Eddy v. Lan EE alk! Ned Ron nah 
105, 81 A 831, 28 LRA 517. 


“License by the municipality for | 


any such private use or its mere 
silent permission or acquiescence 
does not create a right, but merely a 
privilege revocable by the munici- 
pality at any time, and_ existing 
by its mere licensed permission or 
acquiescence.” Salzer v. Bowlus- 
a Fruit Co., 16 OhNPNS 358, 
64, 

[a] Reason for rule.—“It is the 
duty of the city government to exer- 
cise the authority to control, regu- 
late and repair the side-walks, when- 
ever the public safety or convenience 
requires; and its failure will not. be 


excused because of a _ previously 
granted license, or an attempted self- 
deprivation of the powers by con- 
tract. These general chartered pow- 
ers and the right to exercise them 
at any time, and in any manner, in 
the reasonable discretion of the City 
Council, are impliedly reserved in 
every grant of property to private 
individuals, when not expressed oth- 
erwise, and in every license to use 
or obstruct the streéts.” Winter v. 
AgnUe Oey: 83 Ala. 589, 594, 3 S 
35 


{b] Depositing material in the 
street.—Indianapolis vy. Miller, 27 
Ind, 394. 

{c] Hitching post.—Lacy v. Oska- 
loosa, 143 Iowa 704, 121 NW 542, 31 
LRANS 853. : 

[dad] Street clock.—A permit by 
the board of street commissioners to 
erect on the highway a post with 
a clock thereon, although no limita- 
tion of time or reservation of right 
to revoke is expressed therein, is 
not an irrevocable franchise, but a 
mere revocable license. Union Sav. 


Inst. v. Boston, 224 Mass. 286, 112 
NE 6387. 
98: Winter v. Montgomery, 83 Ala. 


589, 3 S 235; Dickerson vy. Le Roy, 72 
TA tas 58st "See Denver Vv. Girard, 21 
Colo, 447, 42 P 662° (holding estoppel 
not to arise from mere permissive 
use for fruit stand). 

99. Reading v. Com., 11 Pa. 196, 
51 AmD 540. 

1. Colo.—Denver v. Girard, 21 
Colo. 447, 42 P 662. 

Ga.—Magerill vy. Atlanta, 32 Ga. A. 
5, 122 SE 641. 

Iowa.——Lacy v. Oskaloosa, 143 Iowa 
704, 121 NW 542, 31 LRANS 853. 

Mo.—St. Louis v. St. Louis Thea- 
tre Co., 202 Mo. 690, 100 SW 627; 
South Highland Land, ete, Conv. 
Kansas City, 100 Mo. A. 518, 75 SW 
383. 

R. I.—EHEddy v. Granger, 19 R. I. 
105, 31 A 8381, 28 LRA 517. 

2. Snyder v. Mt. Pulaski, 176 Il. 

, D2 NE 62, 44 LRA 407, 

3. Baltimore v. Nirdlinger, 131 

. 600, 102 A 1014. 

4 Baltimore v. Nirdlinger, supra. 
5. Baltimore vy. Nirdlinger, supra. 


6 Mettler v. Ottumwa, 197 Iowa 
1h 196 NW 1000. 
Augusta v. Burum, 93 Ga, 68, 


19 "99 820, 26 LRA 340; Lacy v. Oska- 
loosa, 143 Iowa 704, 121 NW 5425731 
LRANS 853. 

8. Denver y. Girard, 21 Colo. 447, 
42 P 662, 


9. Everett v. Marquette, 53 Mich. 
450, 19 NW 140. 

10. Liability for injuries to per- 
Aad on street see supra § 1870 in 43 


11. Callahan v. Nevada, 170 Iowa 
719, 153 NW 188, LRAI916B 927; 
New York v. Knickerbocker Trust 
Co., 104 App. Div. 223, 93 NYS 987. 

12. Callahan v. Nevada, 170 Iowa 
719, 153 NW 188, LRA1916B 927. 

13. Dell Rapids Mercantile Co. v. 
Dell Rapids, 11 S. D. 116, 75 NW 898, 
74 AmSR 783. 

14. Ward v. Kellogg, 164 Mo. A. 
81, 148 SW. 174. 

15. Morrison vy. McAvoy, 7 Cal. 
Unrep. Cas. 37,70 P 626; Callahan v. 
Nevada, 170 Iowa 719, i53 NW 188, 
LRA1916B 927; Wendt v. Akron, 161 
Iowa 338, 142 NW 1024; Reynolds we 
Union Sav. Bank, 155 Towa 519; 136 
NW 529, 49 LRANS 194; Perry va 
Castner, 424 Iowa 386, 100 "NW 84, 66 
LRA 160, 2 AnnCas 363; Keyes Vv. 
Cedar Falls, 107 Iowa 509, 78 NW 
227; Day v. Mt. Pleasant, 70 Iowa 
193, 30 NW 853; State v. Armstrong, 
97 ‘Nebr. 343, 149 NW 786, AnnCas 
1917A 554; Peo. v. Ahearn, 124 App. 
Div. 840, 109 NYS 249. 

[a] Despite a statute declaring 
the obstructions to public streets to 
be nuisances, a municipal corpora- 
tion may, under a provision of the 
statute, giving such corporations the 
care, Supervision, and control of all 
public highways to the city, author- 
ize an abutting owner to use the 
street for areaways and cellar stair- 
ways when it does not cause injury 
to others. Wendt v. Akron, 161 Iowa 
338, 142 NW 1024. 


[b] Right implied from restric- 
tion.—A city ordinance providing 
that no person shall construct an 


areaway into the street in front of 
any building extending more than five 
feet, or not provided with a sufficient 
railing to protect travelers from 
falling therein, ete., gives permission 
to construct areaways conforming to 
the conditions named in the ordin- 
ance. Devine v. National Wall Paper 
Co.) 95 App.) \Divie 194; (88 NY Si i708 
[aff 182 N. Y. 565 mem, 75 NE 1127 
mem]. 

16. 
81. 


Smith v. Leavenworth, 15 Kan. 
But see Smith v. McDowell, 148 
Ill. 51, 35 NE 141, 22 LRA 393. 

17. New York v. Masten, 174 App. 
Div. 661, 161 NYS 196 [aff 223 N. Y. 
638 mem, 119 NE 1034 mem]; Linton 
vy. Coupe, 138 App. Div. 518, 123 NYS 
321. But see New York y. Knicker- 


950 [44 C.5.] 


in accordance with the long continued custom of the 
city to fence off the courtyard,'* and to build stoops 
or stairways to afford access to the houses.!® 

Regulation and revocation of license. The use 
of a portion of a sidewalk by an abutting owner 
for areaways and courtyards where recognized is 
subject to reasonable regulation,?° and a license 
permitting such use may be revoked by the munici- 
An ordinance, providing that 
permission to use a portion of the street for an 
areaway shall contain a reservation of the right 
to terminate the privilege, is not violative of a 
constitutional provision requiring laws of a general 
nature to be uniform in their operation.?” 

[§ 3720] (b) Awnings and Canopies. Apart from 
legislative or municipal authorization, no person can 
lawfully maintain an awning or a canopy over a 
sidewalk,?* and where an awning is erected without 
such authority, it is a public nuisance whether it 


pality at any time.** 


bocker Trust Co., 52 Misc. 222, 102 
NYS 900 [mod on other grounds 121 
App. Div. 740, 106 NYS 506] (holding 
that it is a well-established doctrine 
that no power resides in the munici- 
pality to authorize a permanent ob- 
struction upon a public street; and 
whenever the rights of the public are 
menaced by an action which amounts 
to a public nuisance, recourse may 
be had to the aid of a court of 
equity, and that the ordinances of 
1833 and 1844, permitting owners 
of property on both sides of Fifth 
Avenue to inclose fifteen feet of the 
sidewalk for a courtyard, were ab- 
solutely void). 

18. New York vy. Masten, 174 App. 
Div. 661, 161 NYS 196 [aff 223 N. Y. 
638 mem, 119 NE 1034 mem]; Linton 
v. Coupe, 188 App. Div. 518, 123 NYS 
321. 

[a]. The erection of a fence by an 
abutter about a courtyard in front 
of his house, when the yard is au- 
thorized by public authorities, is not 
a violation of the easement in the 
street is designed to protect the yard, 
and not for its exclusive possession, 
and the owner of the fee in the street 
cannot complain. Linton y. Coupe, 
138 App. Div. 518, 123 NYS 321. 

19. New York v. Masten, 174 App. 
Div..661;.161 NYS: 196. [aff: 2383 INV VY. 
638 mem, 119 NE 1034 mem]. 

[a] Platform within stoop limits. 
—aA platform built along the side of 
a wholesale grocery, seventy feet in 
length, two feet high, and five feet 
wide, within the stoop limits, with 
steps at each end, and used in con- 
nection with the business, in loading 
and unloading wagons,. was not a 
nuisance per se. Murphy v. Leggett, 
164 N. Y. 121, 58 NB 42. 

20. Ward v. Kellogg, 164 Mo. A. 
81, 148 SW 174; Schroeck v, Reiss, 46 
App. Div. 502, 61 NYS 1054. 

[a] Coveringy steps.— An _  ordi- 
nance providing that steps projecting 
beyond line of street and descend- 
ing ‘into cellar, where “‘same shall 
be covered,” shall be inclosed with 
rails, with gate or chains across en- 
trance, does not apply where steps 
are covered with a set of doors. 
Schroeck v. Reiss, 46 App. Div. 502, 
61 NYS 1054. 

21. Callahan v. Nevada, 170 Iowa 
719, 153 NW 188, LRA1916B 927; 
Peo, v. Ahearn, 124 App. Div. 840, 
109 NYS 249; New York v. U. S. 
Trust Co., 116 App. Div. 349, 101 
NYS 574; Provost v. New Chester 
Water Co., 162 Pa. 275, 29 A 914, 
Compare Metler v. Ottumwa, 197 
Iowa 187, 196 NW 1000 (holding that, 
where permission was given by a 
city council to construct an areaway 
in a street, the city reserving the 
right at the time to close it on six 
months’ notice, no prescriptive right 
in such areaway could be claimed 
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by reason of areaway previously 
used in connection with an old build- 
ing which was replaced). 

22. Mettler y. Ottumwa, supra. 

23. Dalton v. Great Atlantic, etc., 
Tea Co., 241 Mass. 400, 135 NE 318; 
Pedrick v. Bailey, 12 Gray (Mass.) 
161; Philadelphia v. Teller, 50 Pa. 
Super. 260; eCrorey v. Garrett, 109 
Va. 645, 64 SE 978, 24 LRANS 139. 

24. Hibbard y. Chicago, 173 Ill. 
91, 50 NE 256, 40 LRA 621; Davis 
v. Spragge, 72 W. Va. 672, 79 SE 652, 
48 LRANS 173. 

25. Baltimore vy. Nirdlinger, 131 
Md. 600, 102 A 1014; New York v. 
Rice, 198 N. Y. 124, 91 NE 283, 28 
LRANS 375 [quot Kahabka Vv. 
Schwab, 205 App. Div. 368, 371, 199 
NYS 551]; Hoey v. Gilroy, 129 N. Y. 
132, 29 NE 85; Trenor v.- Jackson, 15 
AbbPrNS (N. Y.) 115, 46 HowPr 389. 
See New York v. Rice, 198 N. Y. 
124, 133, 91 NE 283, 28 LRANS 375 
[quot Kahabka v. Schwab, 205 App. 
Div. 368, 371,.199 NYS 551] (where 
it was said: “So, too, with respect 
to street awnings, which have been 
held to be within the power of the 
city authorities to authorize, the 
legislature has classified them with 
signs, horse troughs, telegraph posts 
and such like purposes, as legitimate 
street uses, ... They are, within 
common-law rules, encroachments 
and obstructions; but the most that 
could be said is that, if the legisla- 
ture has stretched its power in dele- 
gating to the governing body of the 
municipality the right to authorize 
the erection of awnings, such an en- 


materially interferes with public travel or no 
The legislature may, however, delegate to the mu- 
nicipal authorities the power to permit the erection 
of awnings or canopies,?> and it would seem that 
they may grant such permits under their general 
power to regulate and control the streets,?° but such 
a grant is not justified if it will result in a publie 
nuisance or injury to an adjoining owner,?? or if 
the awning is of a permanent character.”® 
other hand, the municipality may prohibit such en- 
croachments on the street.?° 
not necessarily invalid, as being special in character, 
because it is limited in its operation to a portion 
of the city only.*° 
Regulation and revocation. 
such a structure as an awning over a_ sidewalk 
legalizes a form of obstruction’ which otherwise 
would constitute a nuisance,*! and the right is sub- 
ject to regulation by the municipality,?? and the 


[§§ 3719-3720. 


On the 


Such a prohibition is 


A license to maintain 


W. Va.—Martinsburg y. Miles, 95 
W. Va. 391, 121 SE 285. 

[a] An ordinance limiting the 
height of awnings is not to be con- 
strued as conferring authority to 
erect awnings. Martinsburg v. 
Miles, 95 W.Va, 391, 121 SH! 285. 

[b] An awning readily removed 
and not obstructing the use of the 
sidewalk or the street is not within 
the prohibition of the rule which 
denies to municipal corporations the 
right to authorize a property owner 
to erect any structure which will 
permanently interfere with the rights 
of the public, or of another private 
person. Indianapolis — v. Central 
Fes aig aaah Co., 187 Ind. 387, 119 NE 


27. Brown-Brand Realty Co. v. 
Saks, 126 Misc. 336, 214 NYS 230 
{aff 218 App. Div, 827 mem, 218 NYS 
706 mem]. 

28. Hibbard y. Chicago, 173 Ill. 91, 
50 NE 256, 40 LRA 621; Hume -y. 
New. York, 74 N.Y. 264: Hoey v. 
Gilroy, 14 NYS 59 [rev on. other 
grounds 129 N. Y. 132, 29 NE 85]; 
Trenor y. Jackson, 15 AbbPrNS (N. 
Y.) 115, 46 HowPr 389; Martinsburg 
v. Miles, 95 W. Va. 391, 121 SH 285; 
Davis v. Spragg, 72 W. Va. 672, 79 
SE 652, 48 LRANS 173. 

[a] Awnings supported by posts 
cannot be licensed by the 
without express legislative authority. 
-Hoey v. Gilroy, 14 NYS 59 [rev on 
other grounds 129 N, Y. 132, 29 NE. 
85]; Trenor v. Jackson, 15 AbbPrNS 
(N. Y.) 115, 46 HowPr 389, 

29, Helena vy. Wooten, 98 Ark. 156, 


croachment is of too unsubstantial a|.135 SW 828; Brinkman y. Wisler, 16 


nature to be seriously considered as 
a public nuisance’’), 

[a] “Porticoes” and “porches” 
embrace marquees within L. [1854] ec 
9, conferring on cities the power to 
regulate certain obstructions in the 
street. Baltimore vy. Nirdlinger, 131 
Md. 600, 102 A 1014. 

{b] The power to regulate awn- 
ings does not necessarily imply the 
power to permit the erection and 
continuance of awnings. Trenor vy. 
Jackson, 15 AbbPrNS (N. Y.) 115, 46 
HowPr 3889. 

[c] Woid license.—A license by a 
city council to a private party, to 
erect an awning in a manner pro- 
hibited by an existing ordinance is 
an unauthorized discrimination, Hib- 
bard’ v. Chicago, 1738 Ill. 91, 50 NE 
256, 40 LRA 621. 

26. Ind.—Indianapolis v. Central 
Amusement Co., 187 Ind, 887, 119 NB 


481 

La.—Cross y. Baton Rouge, 161 La. 
921, 109 S 742; New Orleans v. Kauf- 
man, 138 La. 897, 70 S 874. 

Mich.—Hawkins v. Sanders, 45 
Mich. 491, 8 NW 98. 

Pa.—Livingston y. Wolf, 1386 Pa. 
519, 20 A 551, 20 AmSR 936. 


NYS 154 [aff 7 NYS 193]. 

30.. Ivins v. Trenton, 68 N. J. L. 
501, 538 A 202 [aff 69 N. J. L. 451, 55 
A 1132], 

$1. Dalton vy. Great Atlantic, etc., 
Tea Co., 241 Mass. .400,, 135 NE 318. 

32. U11—Hibbard v. Chicago, 173 
Ill, 91, 50 NE 256, 40 LRA 621. 


Ind.—Indianapolis Vv. Central 
Amusement Co., 187 Ind. 387, 119, 
NE 481 


La.—New Orleans y. Kaufman, 138 
La. 897, 70 S 874, 

Md.—Etchison y. Frederick City, 
a Md. 283, 91 A 161, LRA1916C 

Mass.—Dalton vy. Great Atlantic, 
ete., Tea Co., 241 Mass. 400, 135 NE 
318; Pedrick v. Bailey, 12 Gray 161. 

N. J.—Ivins y. Trenton, 68 N. J. L. 
501, 538 A 202 [aff 69 N. J. L. 451, 55. 
A 1132); 

Pa.—Philadelphia v. Teller, 50 Pa. 
Super, 260. 

[a] A municipal ordinance pro- 
hibiting awning poles (1) on the 
sidewalks, while not prohibiting awn- 
ings otherwise constructed, amounts 
to .a regulation of the method of 
construction and is not a prohibition 
of their use. Etchison vy. Frederick 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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license affords no protection unless its terms are 
Where the legislature in délegating to 
the municipality the power to grant such privi- 
leges** or the municipality, by ordinance, designates 
a particular board from whom the permit shall be 
obtained,*® the right can be granted only by such 
A right granted by the munici- 
-pality to maintain awnings over the sidewalk may 
be revoked by the municipality at any time,** and, 
in the absence of express legislative authority, a 
city cannot grant an irrevocable license.** 

[§ 3721] (c) Balconies and Bay Windows. 
some jurisdictions it is held that baleonies or bay 
windows projecting over the sidewalk are a lawful 
use of the street by the abutting owner when not 
prohibited by statute or ordinance.** In other juris- 
is held that such unpermitted use 


observed.? 


board or person. 


it 


Sity, 123 Md. 283, 91 A 161, LRA1916 
© 561. (2) And is not objectionable 
on the ground of being an unreason- 
able and arbitrary classification. 
Etchison vy. Frederick City, supra. 

{b] Regulation for safety of pub- 
lic.—An ordinance requiring awnings 
to be at least seven feet and six 
inches above the sidewalk, and to 
be kept rolled or folded against the 
building, except when the sun shines 
on the part of the building on which 
placed, is to be construed as intended 
So to regulate the construction and 
maintenance of awnings as not to 
interfere with the safety of persons 
rightfully using the way, except as 
is necessarily involved by compliance 
with its provisions. Dalton v. Great 
Atlantic, etc., Tea Co., 241 Mass. 400, 
135 NE 318. 

[e] Consent of particular officers. 
—An ordinance of a city, providing 
that no person shall maintain an 
awning before his door without the 
consent of the mayor and aldermen, 
is reasonable. Pedrick v. Bailey, 12 
Gray (Mass.) 161. 

[d] Removal of posts.—A statute 
authorizing the mayor and aldermen 
of Frederick City to regulate the use 
of sidewalks for use of signs, sign 
posts, awnings, etc., authorizes the 
mayor and aldermen to require ‘an 
abutting owner whose awning was 
supported by posts to remove _ the 
posts. Etchison v. Frederick City, 
123 Md. 283, 91 A 161, LRA1916C 


561. 

[e] Support of posts.—The city of 
Philadelphia has authority to pass 
an ordinance requiring that all awn- 
ings extending over sidewalks shall 
be supported by wrought-iron string- 
ers and posts. Philadelphia v. Teller, 
50 Pa. Super. 260. 

33. Dalton v. Great Atlantic, etc., 
Tea Co., 241 Mass. 400, 135 NE 318. 

34. Preston v. Likes, 103 Md. 191, 
62 A 1024. 

[a] Baltimore City Charter (Acts 
[1898] p 290 c 123) § 37 as amended 
by Acts (1900) p 117 c 109, requiring 
grants of franchises to use streets 
to be by ordinance referred to the 
board of estimates, provided that the 
right to use them for bay windows, 
hitching posts, areaways,_ steps, 
planting trees, storm doors, drains 
and drainpipes, stands, or other such 
temporary or similar uses may be 
granted by the board of estimates, 
supersedes a prior ordinance re- 
quiring permits for the erection of 
awnings from the inspector of build- 
ings, so that the right to maintain 
such an awning can be granted only 
by the board of estimates. Preston 
vy. Likes, 103 Md. 191, 62 A 1024. 

35. World Realty Co. v. Omaha, 
eee: 396, 208 NW 574, 40 ALR 


[a] A permit to erect a building, 
the plans of which show a canopy, 
does not authorize the maintenance 
of the canopy without the special 
permit required by ordinance. World 
Realty Co. v. Omaha, 113 Nebr. 396, 


dictions 
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amounts to an 


Prohibition. 


In 


owners.*# 


203 NW 574, 40 ALR 1313. 


36. Ark.—Helena v. Wooten, 98 
Ark. 156, 135 SW 828. 
Ill.—Hibbard vy. Chicago, 173 Ill. 


91, 50 NE 256, 40 LRA 621. 
Nebr.—World Realty Co. v. Omaha, 
113 Nebr. 396, 203 NW 574, 40 ALR 


1313. 

W. Va.—Martinsburg v. Miles, 95 
W. Va. 391, 121 SE 285. 
Compare Bailey v. Elberton, 150 
Ga. 676, 104 SE 639 (holding that the 
governing authorities of a munici- 
pality cannot needlessly, capriciously 
and arbitrarily require the removal 
of awnings from its streets, whether 
erected under an express or implied 
license); Augusta v. Burum, 93 Ga. 
68, 19 SE 820, 26 LRA 340 (holding 
that no lapse of time will render 
the license irrevocable, but there 
would be an _ equitable estoppel 
against a needless or capricious re- 
vocation until sufficient time had 
elapsed, after the expense of erect- 
ing the structures was incurred, to 
allow those who incurred such ex- 
pense to realize, in the way of use 


and enjoyment, a fair return for 
their outlay). 

37. Augusta v. Burum, supra. 

38. Farnsworth v. Rockland, 83 


Me. 508, 22 A 394; Henry v. Cincin- 
nati, 1 Oh. Cir. Ct. N. S. 289, 25 Oh. 
Cir. Ct. 178. See State v. Tooker, 9 
Ohi (Cir. Ct. 558,°6 Qh../Cir. Dec. 562 
(holding that a building inspector 
has no authority to refuse a building 
permit for the erection of a build- 
ing on the ground that the plans 
showed -a bow window projecting 
over the line of the street, there 
being no law or ordinance of the city 
justifying such refusal). Compare 
Jenks v. Williams, 115 Mass. 217 
(holding that in the absence of any 
grant or agreement, the interference 
with the prospect from an estate, or 
the general diminution of its value, 
by the building on an adjoining 
estate of a bow window, affords no 
ground for the interposition of a 
court of equity for the relief of the 
person so injured, unless the act 
complained of amounts to a nui- 
sance). 

39. McCormick v. South Park 
Comrs., 150 Ill. 516, 87 NE 1075; 
Reimer’s App., 100 Pa. 182, 45 AmR 
873; Com. v. Kembel, 30 Pa. Super. 
199; Hess v. Lancaster, 4 Pa. Dist. 
737; Com. v. Franey, 21 Pa. Co. 364. 

40. Peo. vy. Harris, 203 Ill, 272, 67 
NE 785, 96 AmSR 304; Reimer’s App., 
100 Pa. 182, 45 AmR 3738; Com. v. 
Kembel, 30 Pa. Super. 199; Hess v. 
Lancaster, 4 Pa. Dist. 737. 

[a] While an “oriel” window pro- 
jecting outward from the second 
story of a house fourteen feet above 
the sidewalk is not within the mean- 
ing of an ordinance forbidding the 
construction of ‘bulk or bay window 
extending beyond the front line,’ it 
is nevertheless a nuisance per se, 
and the city authorities will not be 
enjoined from removing it. Hess v. 
Lancaster, 4 Pa. Dist. 737. 


public nuisance.*° 
tures, however, may be delegated by the legislature 
to the municipality,*! and in some cases it is held 
that a municipality may authorize such encroach- 
ments under its general powers.*? 

Under a direct legislative authority 
to make rules and regulations in respect of projec- 
tions from buildings, a municipality may prohibit 
the erection and maintenance of bay windows not- 
withstanding an earlier general statute impliedly 
permits such encroachments to a limited extent.43 
It has been held, however, that a statute imposing a 
penalty for maintaining such encroachments was 
intended for the benefit of the public only, and con- 
ferred no distinct rights on individual property 
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unlawful encroachment,?® and a 
The power to license such struc- 


41. Baltimore vy. Nirdlinger, 
Md. 600, 102 A 1014; Wormser v. 
Brown, 149 N. Y. 163, 48 NED 524: 
Broadbelt v. Loew, 15 App. Div. 343, 
ioe 159 [aff 162 N. Y. 642,57 NE 

[a] “Bulk windows” include show 
windows as well as bay windows, 
sometimes called ‘bow windows,” 
within L. (1853) ¢ 9, conferring on 
cities the power to regulate certain 
meyer in the street. Balti- 
more v. Nirdlinger, 131 Md. 

Thee ger 1 Md. 600, 102 

[b] Statute construed not to con- 
fer power.—A statute amending the 
Brooklyn City Charter, and providing 
that the Brooklyn building commis- 
Sioner might modify the provisions 
of the act on an application in writ- 
ing by the owner of any building 
or structure, where there were par- 
ticular difficulties in carrying out 
the strict letter of the law, so that 
the spirit should be observed, the 
public safety secured, and substan- 
tial justice done, did not confer on 
the commissioner any authority over 
the public highways, nor to _ per- 
mit violation of an ordinance pro- 
viding that no person should con- 
struct any bay extending into a 
street more than a foot from the 
wall. Heymann v. Steich, 134 App. 
Div. 176, 114 NYS 6038, 118 NYS 1113 


131 


{aff 201 N. Y. 578 mem, 95 NE 1130 
mem]. 
42. McMillan v. Klaw, ete., Con- 


str. Co., 107 App. Div. 407, 95 NYS 
365; Broadbelt v. Loew, 15 App, Div. 
343, 44 NYS 159 [aff 162 N. Y. mem, 
57 NE 1105 mem]; Livingston v. 
Wolf, 136 Pa. 519, 20 A 551, 20 AmSR 
936. But see Peo. v. Harris, 203 Ill. 
272, 67 NE 785, 96 AmSR 304 (hold- 
ing that a city has no power to au- 
thorize bay windows encroaching on 
the sidewalk); John Anisfield Co. v. 
Grossman, 98 Ill. A. 180 (to same 
effect); Williams y. Robert M. Sil- 
verman Realty, ete., Co., 111 App. 
Div. 679, 97 NYS 945 (holding that, 
although the title to the streets in 
the city of New York is in the mu- 
nicipality it is held in trust for pub- 
lic use, and the board of aldermen 
and the park commissioners of such 
city have no power to grant licenses 
to private landowners to encroach 
upon the street line by bay windows). 

[a] The express prohibition to 
puild more than twenty-eight inches 
into the street carries with it an 
implied permission to build to that 
limit, and a window which pro- 
jects twenty-seven and a half inches 
is a lawful structure. Livingston v. 
Wolf, 186 Pa. 519, 20 A 551, 20 AmSR 


936. 
43. Com. v. Goodnow, 117 Mass. 
4, 
44. Jenks v. Williams, 115 Mass. 
217 (holding that a statute and a 


municipal ordinance imposing penal- 
ties for making and maintaining bow 
windows or other projections into 
the streets of Boston are intended 
for the benefit of the public, and do 
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Revocation. The right granted by the munici- 

pality to maintain such encroachments may be re- 

voked at the pleasure of the municipality.*° 

[§ 3722] (d) Excavations Adjoining Street Line.*® 
An abutting owner may excavate on his own land 
to any depth provided he does not disturb the lateral 
support of the street;*? but not otherwise.** 

[§ 3723] (e) Pillars, Cornices, and Roofs. An 
encroachment upon the street by a roof,*® cornice,”° 
or pillars®+ forming part of a building is unlawful. 
The legislature may delegate the power to the mu- 
nicipality to authorize such projections,®* but in 
the absence of statutory authority, a municipality 
cannot authorize such an encroachment.°* 

[§ 3724] (f) Scales. It has been held that, in the 
absence of statutory authority, the municipality has 
no authority to grant to an abutting owner the right 
to erect and maintain private platform scales in 
a street;°4 and it has also been held that the city 
has inherent power to permit such a use where the 
use does not materially interfere with the public 
use.°° 


[§ 3725] (g) Signs. While it has been held by 


some authorities that an abutting owner has no . 
106 NW 996, 5 LRANS 486. 


not confer distinct rights on indi- 


MUNICIPAL CORPORATIONS 


right to erect a billboard or sign over or upon the 
street,°® by other authorities, projecting signs above 


a street have been held to be a lawful use of the 
street.57 While such a use by an abutting owner 
is subject to reasonable regulation in the interest 
of the public,®® it cannot be interfered with unless 
it amounts to an actual obstruction or endangers 
the safety of the public.®® And it has been held 
that, where a sign has been’ properly constructed 
under the authority.of an ordinance and does not 
in any way interfere with the traffic on the street 
or with the personal or property rights of any per- 
son, the city: cannot at its will and for no good 
reason, by an ordinance changing the general regu- 
lations in minor particulars, require its removal.® 

[§ 3726] (h) Steps Rising from Street or Side- 
walk. An abutting owner has no right to obstruct 
the sidewalk by steps rising from it to his prem- 
ises,°t although when such structures are not pro- 
hibited, are commonly suffered to exist, and are not 
unreasonable, they, while not in the street as a mat- 
ter of right, are not necessarily unlawful.62 The 
legislature may directly authorize the maintenance 
of steps projecting into the street, but it is gen- 
But see|5 OhNPNS 193, 


vidual citizens or owners of prop-| Philadelphia v. Presbyterian Bd. of 58. Reese v. Cleveland, supra. 
erty, and, in the absence of any | Publication, 9 Phila. (Pa.) 499 /(hold-| 59. State v. Higgs, 126 N. C. 1014, 
grant or agreement, the interfer-|ing that, where the ornamental parts|35 SE 473, 48 LiRA 446; Reese v. 


ence with one prospect from an_ es- 
tate, or the general diminution of its 
value, by the building on an ad- 
joining estate of a bow window, af- 
fords no ground for the interposi- 
tion of a court of equity for the re- 
lief of the person so injured, unless 
the act complained of amounts to a 
nuisance). 

45. Forbes v. Detroit, 139 Mich. 
280, 102 NW 740; Acme Realty Co. v. 
Schinasi, 215 N. Y. 495, 109 NE 577, 
Sh igen 1176. 

[a 
right to revoke a permit or license 
may be enforced, although the li- 
censee will sustain a considerable 
Joss without fault on his_ part. 
Forbes v. Detroit, 139 Mich. 280, 102 
NW 740. 

46. Liability of abutter to persons 
injured see Negligence [29 Cyc 467]. 

47. Rainier Heat, etc., Co. v. Seat- 
tle, 113 ‘Wash. 95, 193° P ‘233. 

Excavation as public nuisance see 
Nuisances. 

48. Haverstraw v. Erickson, 192 
N. Y. 54, 84 NE 578, 20 LRANS 287; 
Haverstraw v. HEckerson, 124 App. 
Div. 18, 108 NYS 506 [aff 192 N. Y. 
54, 84 NE 578, 20 LRANS 287]; Troy 
v. Murray, 128 Misc. 419, 219 NYS 
681. 

[a] A municipality is not es- 
topped from asserting a right to 
protect a highway from caving in by 
reason of the fact that the abutting 
owner was excavating on abutting 
property before the street was laid 
out. Troy v. Murray, 128 Misc. 419, 
219 NYS 681. 

Duty to use reasonable care to 
protect sidewalk see supra § 1871 in 
43 C.J. 

49. Garland v. Towne, 55 N. H. 55, 
20 AmR 164. Compare Beecher v. 
Peo., 38 Mich. 289, 31 AmD 316 (hold- 
ing that an alley igs not meant pri- 
marily as a substitute for a street, 
but only as a local accommodation 
to a limited neighborhood, and that 
a roof twelve or fifteen feet above 
an alley is not necessarily an _ ob- 
struction, nor is anything that does 
not interfere with its accustomed 
use). 

50. Grove v. Ft. Wayne, 45 Ind. 
429, 15 AmR 262. 

51. Montgomery First Nat. Bank 
v. Tyson, 133 Ala. 459, 32 S144, 91 
AmSR 46, 59 LRA 3899; Bischof v. 
Merchants Nat. Bank, 75 Nebr. 838, 


Loss to licensee.—Reserved |, 


of a building encroach on a street, 
but the ashlar or true line of building 
conforms strictly to the line of the 
street, an injunction will not be 
granted to restrain such buildings, 
especially as this has been the cus- 
tom for years, and councils have not 
legislated on the subject). 

52. Sautter v. Utica City Nat. 
Bank, 45 Mise. 15, 90 NYS 838 [aff 
119 App. Div. 898 mem, 104 NYS 
1139 mem (aff 193 N. Y. 661 mem, 87 
NE 1126 mem)]. 

53. Montgomery First Nat. Bank 
v. Tyson, 133: Ala. 459, 32 S 144, 91 
AmSR 46, 59 -LRA 399. 9’ But isee 
Livingston v. Wolf, 136 Pa. 519, 20 
A 551, 20 AmSR 936 (holding that a 
municipality may without express 
authority authorize projecting cor- 
nices). 
age Minnich y. Lutz, 18 OhNPNS 
601. 


156 NW 466. Compare Spencer v. 
Andrew, 82 Iowa 14, 47 NW 1007, 12 
LRA 115 (holding that under a stat- 
ute conferring the power to provide 
for the weighing of coal, ete, the 
municipality may authorize the erec- 
tion of scales in one of its streets 
by a property owner in front of his 
property in such a way as not to 
be an obstruction to travel). 

[a] The privilege granted to but 
one member of a firm as an indi- 
vidual will not be revoked because it 
is being used by the firm of which 
he is a member in its 
where it was granted with the knowl- 
edge and expectation that it would be 
so used. Spencer v. Andrew, 82 Iowa 
14, 47 NW 1007, 12 LRA 115. 

Power of city to grant for private 
S OTe, other than abutter see infra 

56. Sullivan Adv. Co. v. New York, 
61 Mise. 425, 113 NYS 893. 

57. Reese y. Cleveland, 5 OhNPNS 
198. See State v. Higgs, 126 N. C. 1014, 
35 SE 473, 48 LRA 446 (holding that 
a city has not the power, by virtue 
of its ownership of the fee in the 
streets of the city, to require an 
abutting property owner to remove 
a sign suspended over the sidewalk, 
unless it interferes with the use of 
the sidewalk by the general public, 
or endangers the safety of pedes- 
trians). 

[a] Electric sign fourteen feet 
above sidewalk.—Reese v. Cleveland, 


Warden v. Hart, 162 Wis. 495, | 


‘remain and 


business, |. 


Cleveland, 5 OhNPNS 193. 

{a] Unless it interferes with the 
use of the sidewalk by the general 
public or endangers the safety of 
pedestrians, a city has not the pow- 
er, by virtue of its ownership of 
the fee in the streets of the city, 
to require an abutting property 
owner to remove a sign suspended 
over the sidewalk. State y. Higgs, 
rep N. C. 1014, 85 SE 478, 48 LRA 

60. Portland v. Yates, 102 Or. 513 
199 P 184, 203 P 319. ’ 

61. Hausman v. Brown, 201 Ala. 
331, 77 S 993; Peo. v. Carpenter, 1 
Mich. 273; Molhumes vy. Cleveland, 4 


Oh, Dec. (Reprint) 236, 2 ClevLRep 


236. 
Pickrell vy. Carlisle, 135 Ky. 
126, 121 SW 1029, 24 LRANS 193; 
. Vv. West Newton First Nat. 
Bank, 207 Pa. 255, 56 A 487. 
[a] Where there has been a cus- 


‘tom to build houses abutting on the 


property line so as to make part of 
the approach extend out on the pave- 
ment and they have been suffered to 
it does not appear to 
be an unreasonable use of the street, 
they are deemed not to be there as 
a matter of right, but that their 
presence is usual and customary and 
that they do not constitute a ma- 
terial or unreasonable interference 
ee ak public use. Pickrell v. Car- 
isle, Cy. 126, 121 S 
LRANS 193. d Hein: 
[b] Steps to upper story.—The 
use of a strip of a sidewalk on a 
side street for steps leading to an 
upper story is not an unreasonable 
use of the street by an abutting 
owner in the absence of municipal 
regulation and when such use is a 
customary _one. Com. vy. West New- 
ees Nat. Bank, 207 Pat 255, 56 


[ec] Steps from sidewalk to caf- 
riageway are not unlawful where 
the fee is in the owner, and the city 
has permitted them to remain and 
they do not obstruct public travel. 
Rogers v. New London, 89 Conn. 343, 
94 A 364, 

63. Cushing y. Boston, 128 Mass. 
330, 85 AmR 383. 

[a] Stairway from street to sec- 
ond story is not within the scope 
of a legislative act permitting side- 
walk space to be used for erecting 
porches in front of houses, for doors 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ cma 


Sh 


‘thorized by law.” 


§§ 3726-3727] 


erally held that, in the absence of statutory author- 
ity, a municipality cannot authorize such encroach- 
ments upon the sidewalk,** although such authority 
has been found by some decisions in the power of 
general control or regulation of the streets.®* 

P Such use, unless directly authorized 
. by the legislature,** maybe prohibited by the mu- 
_ nicipality.®" 
Regulation and revocation of license. 
tenance of steps encroaching on the sidewalk is 
subject to regulation by the municipality,®® and a 
license by the municipality for such use, without 
legislative authority, may be revoked at the pleas- 


Prohibition. 


ure of the municipality.® 


Prescription. In some jurisdictions it is held that 
the right to maintain such encroachments may be 


acquired by prescription.”° 


_[§ 3727] (i) Structures across Street. 


MUNICIPAL CORPORATIONS 


authorized overhead 
whether or not it interferes with traffic.” 
islature may delegate to a municipality the power 
to authorize such structures.7? 
it is held that, without express legislative power, 
a municipality has no authority to grant permits 
to abutting owners to erect a structure bridging 
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street, 
The leg- 


structure across a 


In some jurisdictions 


the public streets,*? although in other jurisdic- 


The main- 


tions it has been held that, even without such au- 
thority, the municipality may permit such struc- 
tures, subject to its option to revoke the permit if 
they interfere with the public use of the street.” 
When empowered to authorize such structures, the 


city may make their erection and maintenance con- 


ditional upon the securing of a permit.75 
of an upland owner to build a dock over a street, 


The right 


the fee of which is in himself, out to navigable 


An abut- 


ting landowner has no right to construct an un- 


of cellars, for an area to allow light 
to apartments below the level of the 
ground, for a grass plat and shrub- 
bery, or for other purposes of utility 
or ornament, as the inclination and 
taste of the proprietor may direct. 
Peo. v. Carpenter, 1 Mich. 273. 

64 Ala Montgomery First Nat. 
Bank v. Tyson, 133 Ala. 459, 32 S 
144, 91 AmSR 46, 59 LRA 399, 
oe ls v. Johnson, 56 Ind. 

Mich.—McCormick v, Weaver, 144 
Mich. S 107 NW 314. 

N. Y.—McMillan y. Klaw, etc., 
Constr. eee 107 App. Div. 407, 95 
NYS 36 

Va. Poniortolke City v. Chamber- 
laine, 29 Gratt. (70 Va.) 534. 

65. Cross v. Baton Rouge, 161 La. 
921, 109 S 742. Livingston v. Wolf, 
: Pa, 519, 20 A 551, 20 AmSR 
66. Cushing v. Boston, 128 Mass. 
330, 35 AmR 383. 

[a] Under a general statute (1) 
authorizing cities to “make such 
rules and regulations for the erec- 
tion and maintenance of balustrades, 
or other projections upon the roofs 
or sides of buildings therein, as the 
safety of the public requires,’ a 
city has no power to pass an or- 
dinance prohibiting the maintenance 
of doorsteps within the limits of a 
highway, which are lawfully there; 
nor is such power conferred by its 
charter, which authorizes it to make 
“all such salutary and needful by- 
laws, as towns, by the laws of this 
Commonwealth, have power to 
make.’ Cushing v. Boston, 128 Mass. 
330, 35 AmR 383. (2) “But the words 
of the statute are not broad enough 
to authorize cities to make rules and 
regulations for the erection and 
maintenance of door-steps within the 
actual limits of a highway. Such 
door-steps, though connected with 
and a part of the building, are not 
necessarily supported by it, and are 
not, properly speaking, projections 
on the side of it, but are rather 
structures erected in and occupying 
a part of the highway itself. The 
fair construction of the language of 
this section is, that it intends to 
deal with those parts of a building 
which may project near or over the 
line of a highway, and which, if not 
properly constructed and maintained, 
may endanger the safety of the pub- 
lic; and that it does not attempt to 
deal with those additions to or parts 
of a building which may occupy the 
highway itself, or obstruct travel 
thereon, and thus constitute a nui- 
sance in the highway, if not _au- 
Cushing v. Bos- 
ton, 128 Mass. 330, 332, 35 AmR 383. 

67. Pickrell v. Carlisle, 135 Ky. 
126, 121 SW 1029, 24 LRANS 193. 

68. Pickrell v. Carlisle, supra, i 

69. Norfolk City v. Chamberlaine, 
29 Gratt. (70 Va.) 534. 


70. WPickrell v. Carlisle, 135 Ky. 
126, 121 SW 1029, 24 LRANS 193. 
See Smith v. Adams, 206 Mass. 513, 
92 NE 760 (holding, that stone steps, 
designed and fitted to provide the only 
entrance from a street to a_ build- 
ing, so as to make the building ac- 
cessible are a part of the “build- 
ing,” although the steps are not in 
actual contact with the building; 
and where they have been maintained 
within the limits of a street for over 
forty years they may not be removed 
by the public authorities). 

71. Yale Univ. v. New Haven, 104 
Conn. 610, 134 A 268, 47 ALR 667; 
Andrew B. Hendryx Co. v. New Ha- 
ven, 104 Conn, 632, 134 A 77; Bybee 
v. State, 94 Ind. 448, 48 AmR 175. 
Compare Frostburg v. Hitchins, 99 
Md. 617, 59 A 49 (holding that, where 
the public had a mere right of way 
over an alley, the fee of which was 
in the abutter, the municipality was 
not authorized to remove an elevated 
structure which contained rooms 
and connected houses on both sides 
of the alley over the alley after 
merely declaring it to be a nuisance, 
but the fact that it was a nutsance 
should have been first established 


before a court of competent jurisdic-' 


tion); McMellen v. Williamson, 16 
Pa. Dist. 268 (holding that the owner 
of buildings on the opposite sides 
of a fourteen foot wide public alley 
will not be enjoined at the instance 
of-an adjoining property owner, from 
erecting between such buildings a 
footbridge six feet wide and twelve 
feet high more than fourteen feet 
above the alley, which will not 


interfere with public travel or the 


hauling of hay or straw on the 
alley, or obstruct the light or air 
of plaintiff's property, or injure him 
in any way). 

72, Yale Univ. v. New Haven, 104 
Conn. 610, 134 A 268, 47 ALR 667; 
Andrew B. Hendryx Co.v. New Haven, 
104 Conn. 632, 134 A 77; In re Opin- 
ion of Justices, 208 Mass. 625, 95 
NE 930. But see Townsend v. Ep- 
stein, 93 Md. 537, 49 A 629, 86 AmSR 
441, ‘52 LRA 409 (holding that the 
owner of a lot abutting on a city 
street has an easement in the light 
and air afforded by such street, and 
is entitled to an injunction tor pre- 
vent the erection of a _ structure 
across the street which materially 


diminishes the supply of light and 


air to his lot, although such struc- 
ture is authorized by a municipal 
ordinance under authority of the 
charter because such an ordinance, 
made for the benefit of an individual, 
is invalid). 

73. Peo. y. Corn Products Refin- 
ing Co., 286 Ill. 226, 121 NB 574; 
Townsend v. Epstein, 93 Md. 537, 49 
A 629, 86 AmSR 441, 52 LRA 409; 
Union Towel Supply Co. v. Jersey 
oy 99MIN ESE Ook 28 AH 254; 

Beecher v. Newark St., etc., Comrs., 


water, does not involve the right to appropriate the 


oF on J. L. 475, 46 A 166 [aff 65 N. 

29. OT ANT CAN 466]; Tilly v. Mitchell, 
ie *Co., 121 Wis. i, 98 NW 969, 105 
AmSR 1007. 

74 lLeitchfield Mercantile Co. v. 
Com., 143 Ky. 162, 136 SW 639; Kel- 
logg v. Cincinnati Tract. @o.; g0 Oh. 
St. 331, 88 NE 882, 23 LRANS 158, 
17 AnnCas 242: Hotel Wisconsin 
Realty Co. vy. Philip Gross. Realty 
Co., 184 Wis. 388, 198 NW 761, 200 
NW 304. See Offutt y. John Roth 
Packing Co.) dissO hy (Gir jaCte a New. Se 
857, 31 Oh. Cir. Ct. 58 (holding that 
an ordinance granting a packing 
company the right to maintain a 
bridge across twenty feet above, and 
no part of it placed upon the sur- 
face of, a street, does not contra- 
vene a statute providing that streets 
shall be kept open, in repair, and 
free from nuisance, and an injunc- 
tion will not lie against its main- 
tenance aS impairing the easement of 
light, air, and view of the private 
abutting owner). Compare Anthony 
Carlin Co. v. Halle Bros. Co., 23 Oh. 
A. 115, 155 NE 398 (holding that a 
municipality cannot authorize a 
bridge across the street of such con- 
struction that it will interfere with 
the light and air of another abutting 
owner). 

[a] Overhead bridge to transport 
freight over the street may be li- 
censed by the city under.its general 
power where it will tend to relieve 
the street of obstructions and conse- 
quent interference with traffic. Kel- 
logg v. Cincinnati Tract. Co., 80 Oh. 
St. 331, 88 NE 882, 23 LRANS 158, 
17 AnnCas 242. 

[b] Not a nuisance at common 
law.— Where a connection between 
two buildings over a public alley 
was’ constructed at such a height as 
not to interfere with the use of the 
alley for passage and did not seri- 
ously obstruct light and air, it was 
not a public nuisance for which the 
owner was subject to indictment at 
common law. Leitchfield Mercantile 
Co. v. Com.; 1438 Ky. 162, 136. SW 
639. 

[ec] Notwithstanding a connection 
between an elevated station and a 
private store may have been erected 
pursuant to ordinance, yet the city 
council has power at any time to 
declare such connecting structure a 
nuisance, and to compel its removal. 
Chicago v. Rothschild, 130 Ill. A. 542, 

75. Andrew B. Hendryx Co, v. 
New Haven, 104 Conn. 632, 134 A 
77 

Tal The word “bridge” in an or- 
dinance requiring a permit before 
the construction of any bridge over 
a street includes every form of over- 
head structure devoted to travel or 
transportation, and includes an over- 
head merchandise conveyor across 
the street. Andrew B. Hendryx Co. 
v. New Haven, 104 Conn. 6382, 134 A 
77. 
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street or to make an unreasonable use thereof.”® 

[§ 3728] (j) Water, Gas, and Drain Pipes.” The 
owner of the fee in the street subject to the public 
easement?® has the right to lay a pipe below the 
surface for the conveyance of water, gas, ete., sub- 
ject to the use of the street by the public,’® and 
has the right to make such exeavations as will en- 
able him to install the material or do the work 
requisite for the enjoyment of his rights in the 
land,®° subject to such restrictions by the munici- 
pality as will cause the least interruption of the 
Such a right, however, cannot | 
be used as a subterfuge for the private benefit of 
one other than the abutting owner.®? 
consideration of the ownership of the fee, it has 
been held that at most the abutting owner can ac- 
quire merely a revocable license to occupy the soil . 
under the street for these purposes.** 

[§ 3729] (k) Vaults, Cellars, and Other Substruc- 
There is a distinction be- 
tween the right to permit the use of the subsoil 


public easement.®t 


tures—aa. In General. 


76. Buffalo vy. Delaware, etc., R. 
Co., 190 N. Y. 84, 82 NE 513, 16 
LRANS 506. 

[a] Where a private dock is built 
on a public street on the shore of 
navigable waters, the dock becomes 
a part of the street and the public 
has a right to travel over it, own- 
ership of the dock not being incon- 
sistent with the existence of the 
street and the public right to travel. 
Buffalo v. Delaware, etc., R. Co., 190 
N. Y. 84, 82 NE 513, 16 LRANS 506. 

77. Right of access to mains see 
supra § 3713. f 

78. Ownership of fee see supra § 


Colegrove Water Co. v. Holly- 
wood, 151' Gal, ‘425, .90° B 1053,°'13 
LRANS 904; Bayonne vy. North Ar- 
lington, 77 N. J. Eq. 166, 75 A 558, 
140 AmSR 547 [rev 78 N. J. Eq. 283, 
79 A 357]; Lynch v. North View, 73 
Pe ag 609, 81 SE 833, 52 LRANS 
1038. 

[a] Owner or licensee of owner.— 
Where plaintiff was the owner of 
the fee, or was the licensee of the 
owners of the fee, of portions of 
certain public streets, he had _ the 
right thereby to lay pipes in those 
portions of the bed of the street 
for conducting water across. the 
street, so long as they did not inter- 
fere with its use by the public, and 
to make the necessary excavations in 
the street to enable him to effect his 
purpose, where he gave notice of his 
intentions to the city and offered to 
secure it against any damage. Cole- 
grove Water Co. y. Hollywood, 151 
Cal. 425, 90 P 1053, 18 LRANS 904. 

[b] Rule applied.—An ordinance, 
forbidding the laying of pipes in a 
public street without first obtaining 
the right from the city officials, has 
no application to the rights of the 
owner of the soil covered by a pub- 
lic street to use it in a manner not 
in conflict with the public use. Cole- 
grove Water Co. v. Hollywood, 151 
Cal. 425, 90 P 1058, 13 LRANS 904. 

80. Colegrove Water Co. v. Holly- 
wood, supra. 

81. Colegrove Water Co. vy. Holly- 
wood, supra. 

82. Sweeney y. Wilkes-Barre, 62 
Pa. Super. 54. 

83. Elster v. Springfield, 49 Oh. 
St. 82, 30 NE 274; Cumberland 
County v. Vale, 18 Pa. Super. 501; 
Eddy v. Granger, 19 R. I. 105, 31 A 
831, 28 LRA 517. 

[a] Water pipes. — Elster Vv. 
Springfield, 49 Oh. St. 82, 30 NE 274; 


Cumberland County v. Vale, 18 Pa. 
Super. 501. 
[b] Drain pipes.—Eddy v. Gran- 


ae 19 R. I. 105, 31 A 831, 28 LRA 


84 New York v. Rice, 198 N. Y. 


For later cases, developments and. changes in the law see cumulative Annotations, same title, page and note number, 
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street.§4 


And without 


124, 91 NE 283, 28 LRANS 375. 

[a] Nuisance.—An excavation un- 
der a sidewalk by the abutting owner 
is not per se a nuisance. Jroquois 
ot Co. v. Columbus, 5 OhNPNS 

85. -Peo. v. Field, 266 Ill. 609, '107 
NE 864, LRA1915F 937, AnnCas1913B 
748; Gregsten v. Chicago, 145 Ill. 
451, 34 NE 426, 36 AmSR 496; Hei- 
neck vy. Grosse, 99 Ill. A. 441; Rey- 
nolds y. Union Sav. Bank, 155 Iowa 
519, 136 NW 529, 49 LRANS 194; 
Tiernan v. Thorp, 88 Nebr. 662, 130 
NW 280, 32 LRANS 1034; New York 
Steam Co. v. Foundation Co., 195 N. 
Y. 43, 87 NE 1765, 21 LRANS 470; 
Jorgensen v, Squires, 144 N. Y. 280, 
39 NE 373. 

[a] Tunnels crossing beneath sur- 
face of street.—A municipality may 
permit construction of tunnels to 
connect buildings on both sides of 
a street used as a department store 
crossing beneath surface of street 
where tunnels are open to public use 
during business hours. Peo. v. Field, 
266 Ill. 609, 107 NE 864, LRA1915F 
937, AnnCast916B 743. Y 

{b] The driving of necessary 
sheet piling in the bed of the street 
outside the curb line is impliedly au- 
thorized by a city permit authorizing 
the construction of a vault under a 
sidewalk up to the curb line. New 
York Steam Co. v. Foundation Co., 
me N. Y. 48, 87 NE 765, 21 LRANS 
470. 

86. Fla.—Kress y. Miami, 78 Fla. 
101, 82 S 775, 7 ALR 640. 

Ill.—Sherwin v. Aurora, 257 Ill. 
458, 100 NE 938, 48 LRANS 1116; 
Illinois Trust, ete., Bank v. Chicago, 
247 Til. 264, 93 NE 167; Farwell v. 
Chicago). 147. TM... 2857980 ND £68. 
Sears v. Chicago, 247 Ill. 204, 93 NE 
158, 189 AmSR 319, 20 AnnCas 539. 

Iowa.—Dubuque v. Maloney, 9 
Towa 450, 74 AmD 358. : 

Me.—Farnsworth y. Rockland, 83 
Me. 508, 22 A 394. 

Mass,—Allen v. Boston, 159 Mass. 
324, 384 NE 519, 38 AmSR 423. 

Mich,—Fisher vy. Thirkell, 21 Mich. 
1, 4 AmR 422, 

Mo.—Ward v. Kellogg, 164 Mo. A. 
81, 148 SW 174; Gorden v. Peltzer, 
56 Mo, A. 599. 


N. J.—Bloom ‘v. Orange, 91 N. J. 
L. 376, 103 A 395. 

Compare Tiernan v. Thorp, 88 
Nebr. 662, 666, 130 NW 280, 32 
LRANS 1034 (where it is said: ‘It 
may be questionable whether the 


owner of the adjacent lot can claim 
this privilege as a right in the ab- 
sence of any statute governing the 
matter’’). 

87. Sherwin v. Aurora, 257 Il. 
458, 100 NE 938, 48 LRANS 1116; 
Gregsten v. Chicago, 40 Ill. A. 607 


~ £§§ 3727-3729 


of a city street by an abutting owner and the right 
to permit a permanent encroachment upon the 
A municipality may ordinarily authorize 
the maintenance of vaults, cellars, and similar sub-_ 
structures under the surface of the street.°° 
some jurisdictions it is held that an abutting owner, 
owning the fee of the street has a right, incident 
of ownership, to use the space under sidewalks for 
the purpose of maintaining vaults and cellars with- 
out permission from the municipality,®® but that 
the rule is otherwise where the fee of the street 
is in the municipality.** 
it is held that a permit from the city is necessary 
for such use, irrespective of the ownership of the 
fee in the street.%§ 
refused by the municipality when it is the owner 
of the fee in the street,®® but not where the fee 
is in the landowner.*° 
is required, it need not be express, but may be 
implied,®* and the lapse of time may raise a pre- 
sumption of a license,®* which, however, may be 


In 


In other jurisdictions 


A permit may be arbitrarily 


However, where permission 


[rev on other grounds 145 Ill. 451, 
34 NE 426, 36 AmSR 496]. 

88. In re Low, 233 .N. Y. 334, 135 
NE 521 [rearg den 233 N. Y. 684 


mem, 135 NE 970 mem]; Appleton v. 
New York, 219 N. Y. 150, 114 NE 73, 
7 ALR 629 [rearg den 219 N. Y. 681 
mem, 115 NE 1033 mem]; New York 
v. De Peyster, 190 N. Y. 547, 83 NE 
1123; Jorgensen y. Squires, 144 N. Y. 
280, 39 NE 373; Appleton v. New 
York, 163 App. Div. 680, 148 NYS 
870 [aff 219 N. Y. 150, 114 NE ‘73, 
7 ALR 629]; Clifford v. Dam, 44 N. 
Y. Super. 391 [aff 81 N. Y. 52]; New 
York v. Gerry, 100 Mise. 297,165 NYS 
659; Potter v. Interborough Rapid 
Transit Co., 54 Mise. 423, 105 NYS 
1071 [aff 124 App. Div. 920 mem, 108 
NYS 1145 mem]. But see McCarthy 
v. Syracuse, 46 N. Y. 194 (holding 
that a cellar under the sidewalk 
maintained by an abutting owner who 
owned to the middle of the street was 
not unlawful). 

[a] Construction of permit.— 
Where a permit authorizing the con- 
struction of a vault under a side- 
walk in a street provided that the 
wall of the vault should be con- 
structed on the curb line, the con- 
tractor was authorized to drive sheet 
piling in the street outside the curb 
line to hold the street pending con- 
struction of the vault wall. New 
York Steam Co. y. Foundation Co., 
123 App. Div. 254, 108 NYS 84 [rev 
on other grounds 195 N. Y. 43, 87 NE 


_765, 21 LRANS 470]. 


[b] Limitation of space.—(1) The 
maintenance of vaults under side- 
walk beyond space allowed by the 
city’s permit constitutes a nuisance 
per se. New York vy. Gerry, 100 
Misc. 297, 167 NYS 659. (2) Where 
a permit for a vault contemplated an 
opening under, but not through, the 
sidewalk, and the ordinance in force 
when the permit was issued regulat- 
ing such openings expressly limited 
them to the space within five feet 
of the building line, an opening 
through the sidewalk and beyond 
that distance constituted a nuisance 
per se. New York y. De Peyster, 190 
N. Y. 547, 83 NE 1128. ; 

89. Appleton v. New York, 163 
App. Div. 680, 148 NYS 870 [rev 82 
Mise. 258, 144 NYS 188, and aff 219 
N. Y. 150, 114 NE 73, 7 ALR 629]. 

90. Kress v. Miami, 78 Fla. 101, 
82 S$ 775, 7 ALR 640. 

91. Runyon v. Los Angeles, 40 
Cal. A, 383, 180 P 887; Tiernan v. 
Thorp, 88 Nebr. 662, 130 NW 280, 32 
LRANS 1034; Babbage vy. Powers, 
4 Silv. Sup. 211, 7 NYS 306 [aff 130 
N. Y. 281, 29 NE 132, 14 LRA 398]; 
Stone v. Cuyahoga Light Co., 9 Oh 
NPNS 545. iy 

92. Title Guarantee, ete., Co. v. 


 — ——— 


» 
* 
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 §§ 3729-3731] 


rebutted by proof.°? Where permission to construct 
» a vault under a sidewalk has been granted upon 
« express conditions and stipulations to be kept and 

performed -by the grantee, the grant constitutes 


1 a eontraet between the parties.°+ 
[§ 3730] bb. Regulation. 


regulations.®® 


been in existence.?? 


New York, 205 N. Y. 496, 99 NE 160; 
Deshong v. New York, 176 N. Y. 
475, 68 NE 880; Babbage v. Powers, 
tee N. Y. 281, 29 NE 132, 14 LRA 

{a] The presumption arises that 
a vault under a sidewalk was con- 
structed with the assent of the pub- 
lic authorities where the vault has 
existed for more than twenty years 
without objection, both as between 
the owner and a third person, and 
also as between the owner and the 
municipality, if there is no proof to 
overcome it. Deshong y. New York, 
176 N. Y. 475, 68 NE 880. 

{b] Length of time.—The con- 
sent of a city to the construction 
of a vault under the sidewalk in 
front of a business block may be 
inferred from the acquiescence for 
nine years of the. public officers in 
charge of the streets. Babbage v. 
Powers, 130 N. Y. 281, 29 NE 132, 


14 LRA 398. 
93. Title Guarantee, eic., Co. v. 
New York, 205 N. Y. 496, 99 NE 


160; Deshong v. New York, 176 N. 
Y. 475, 68 NE 880; Appleton v, New 
York, 163 App. Div. 680, 148 NYS 
870 [rev 82 Misc. 258, 144 NYS 138, 
and aff 219 N. Y. 150, 114 NE 73, 7 
ALR 629]; Mahoney v. New York, 
145 App. Div. 884, 130 NYS 602. 

[a] Rule applied.—(1) The pre- 
sumption of a permission to main- 
tain certain vaults underneath a 
Street arising from a lapse of time 
during which vaults have been main- 
tained is overcome by the fact that 
the vaults were constructed since 
1859, since which time permits for 
vaults have been required, and that 
the records show that no permission 
for their construction was ever ap- 
plied for. Appleton v. New York, 
163 App. Div. 680, 148 NYS 879 [rev 
82 Misc. 258, 144 NYS 138, and aff 
219 N. Y. 150, 114 NE 73, 7 ALR 
629]. (2) Any presumption of a 
permit for construction of a vault 
in a street, when the ordinances 
permitted it only on a written per- 
mit after a written application, is 
overcome. by the records of the de- 
partment authorized to issue per- 
mits failing to show such_ permit. 
Deshong v. New York, 176 N. Y. 475, 
68 NE 880. (3) Where plaintiff's 
right to construct new vaults under 
the sidewalk in the space occupied 
by old vaults without paying the 
city a license fee therefor depended 
on whether proper permission was 
granted for the construction of the 
old vaults, evidence that the old 
vaults had been in existence for four- 
teen years was some evidence from 
which the city’s consent thereto 
might reasonably be inferred; but 
the presumption thus raised was 
overcome by evidence that the city 
was by L. (1857) c 446, authorized 
to issue permits for street vaults, 
and that, by ordinances of the city 
since 1859, application for permission 
to construct vaults was required to 
be in writing, and that there was no 
record of any such application or 
permission relating to such _ old 
vaults. Mahoney v. New York; 145 


The construction and 
> maintenance by abutters of vaults and other struc- 
tures under the streets is subject to reasonable 
Thus, when the fee of a street is 
in the city, it may exact a fee for the privilege,®® 
srrespective of the length of time the vaults have 
But if a proper permit has 
been granted for the construction of vaults in the 
first place, the owner has the right to continue 
new vaults in such spaces without an additional 
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street.°8 
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permit or payment therefor, provided the con- 
tinuance does not interfere with the use of the 
Compensation cannot be required where 
the fee is in the abutting owners.°? 


Bond. The municipality may require a bond to 


quired.” 


enjoyment.* 
App. Div. 884, 130 NYS 602. (4) 
But where a vault was built in a 


city street before the enactment of 
statutes and ordinances requiring an 
application for and issuance of a 
permit to construct such vault, a 
failure to find any record of a per- 
mit raises no presumption that it 
was not maintained with the consent 
of the proper authorities. Title 
Guarantee, etc., Co. v. New York, 205 
Nii. 490,,. 99 INEZ L60: 

94 Gregsten vy. Chicago, 145 Ill. 
451, 34 NE 426, 36 AmSR 496. 

[a] Sufficiency of consideration.— 
The provision in a bond for keeping 
an alley in repair is a sufficient con- 
sideration for a permit given by a 
city to a lot owner to construct, 
maintain, and use a vault under the 
alley in the rear of his lot. Greg- 
sten v, Chicago, 145 Ill. 451, 34 NE 
426, 36 AmSR 496. 

95. Kress v. Miami, 78 Fla. 101, 
82 S 775, 7 ALR 640; Davis v. Clin- 
ton, 50 Iowa 585; Ward v. Kellogg, 
164 Mo. A. 81, 148 SW 174; Devine 
v. National Wall Paper Co., 95 App. 
Div. 194, 88 NYS 704 [aff 182 N. Y. 
565 mem, 75 NE 1127 mem]. 

{a] A municipality cannot make 
unreasonable regulations.—Kress Vv. 
yk pes 78 Fla. 101, 82 S 775, 7 ALR 
640. 

{b] Presumption of compliance 

with ordinance.—Where an ordinance 
in 1892 authorized an abutting lot 
owner to excavate a boiler room un- 
der an alley, and the excavation was 
made and ever since used as a boiler 
room and was safely covered and 
maintained by the lot owner, it will 
be presumed, in the absence of proof 
as to the terms of the ordinance, 
that it was complied with in the con- 
struction of the excavation, and that 
the work was done with the approval 
of the city council. Tiernan v. Thorp, 
is Nebr. 662, 130 NW 280, 32 LRANS 
1034. 
96. Williams v. Chicago, 247 Ill. 
240, 93 NE 165; Tacoma Safety. De- 
posit Co. v. Chicago, 247 Ill. 192, 93 
NE 153, 31 LRANS 868, 20 AnnCas 
564; Appleton v. New York, 163 App. 
Div. 680, 148 NYS 870 [rev 82 Misc. 
258, 144 NYS 1388, and aff 219 N. Y. 
150, 114 NE 73, 7 ALR 629]; Mahoney 
v. New York, 145 App. Div, 884, 130 
NYS 602. Compare Buek y, Collis, 
17 App. Div. 465, 45 NYS 291 (hold- 
ing that a statute, compelling the 
owners of tenement houses to con- 
struct-areaways under the sidewalk, 
repeals, as to such houses, a statute 
requiring permits and providing for 
compensation for the privilege). 

[a] Charge not a tax.—An ordi- 
nance of a city, which authorizes 
the granting of permission for the 
construction of vaults beneath the 
surface of the streets and paying for 
the privilege at the rate not less 
than thirty cents nor more than two 
dollars per foot for each square foot 
of ground required for a vault, does 
not impose a tax or rental for the 
use of land claimed by the city but 
only a charge to indemnify it 
against the expenses of supervision, 
inspection, and maintenance, and is 


save the city harmless.+ 
quiring such a bond where such space is used with- 
out a permit is not applicable where the abutter 
owns the fee of the street and no permit is re- 


[§ 3731] cc. Nature and Extent. 
character under consideration must give way to 
the legitimate public uses when asserted,? and can- 
not become a matter of right by long continued 
A right granted by the city may be 


But an ordinance re- 


Uses of the 


not unreasonable. Appleton vy. New 
York, 163 App. Div. 680, 148 NYS 870 
[rev 82 Misc. 258, 144 NYS 138, and 
aff 219 N. Y. 150, 114 NE 73,-7 ALR 


629). 

97. Mahoney v. New York, 145 
App. Div. 884, 130 NYS 602. 

98. Deshong v. New York, 176 


N. Y. 475, 68 NE 880; Mahoney v. 
New York, 145 App. Div. 884, 130 NYS 
602. Compare Tagoma_ Safety De- 
posit Co. v. Chicago, 247 Ill. 192, 93 

E 153, 31 LRANS 868, 20 AnnCas 
564 (holding that, where the fee of 
the street is in the city, the fact 
that the building department of the 
city approves an abutting owner’s 
building plans, which include the use 
of subsidewalk space, amounts merely 
to a license to use such’ space and 
does not estop the city from subse- 
quently demanding the removal of 
the subsidewalk structures or the 
payment of compensation to the city 
for the use of the space). 

[a] Repairs.—Where an abutter 
has obtained a permit to construct 
a vault under a sidewalk, he has 
the right to repair it without an ad- 
ditional permit or further compen- 
sation, provided its continuance will 
not affect the use of the street by 
the public. Deshong v. New York, 
176 N. Y. 475, 68 NE 880. 
‘99. Williams v. Chicago, 247 Ill. 
240, 93 NE 165; Sears v. Chicago, 247 
Ill, 204, 93 NE 158, 1389 AmSR 319, 
20 AnnCas 539; Tacoma Safety De- 
posit Co. v. Chicago, 247 Tll. 192, 
93 NE 153, 31 LRANS 868, 20 Ann 
Cas 564. 

[a], The power to regulate the 
building of vaults (1) does not in- 
clude the power to assess the abut- 
ting owners for the privilege of 
building them, when the fee of the 
street is in the abutting owner. 
State v. Hoboken, 33 N. J. L. 280. 
(2) Nor can the abutting owners be 
assessed for such a privilege under 
the police power. State vy. Hoboken, 
supra. 

1. Tacoma Safety Deposit Co. v. 
Chicago, 247 Ill. 192. 93 NE 153, 31 
LRANS 868, 20 AnnCas 564. 

2. Sears yv. Chicago, 247 Ill. 204, 
een 158, 139 AmSR 319, 20 AnnCas 
§ vant he to require permit see supra 

3. U. S—U. S. 
Co., 176 Fed. 963. 

Fla.—Kress v. Miami, 78 Fla. 101, 
82 S 775, 7 ALR 640. 

Tll.— Sherwin vy. Aurora, 257 Ill. 
458, 100 NE 938, -48 LRANS 1116; 
Illinois Trust, ete., Bank v. Chicago, 
247 Ill, 264, 938 NE 167; Farwell v. 
Chicago, 247 Ill. 235, 93 NE 168; 
Sears v. Chicago, 247 Ill. 204, 98 NE 
158, 189 AmSR 319, 20 AnnCas 539. 

Mass.—Allen v. Boston, 159 Mass. 
324, 34 NE 519, 38 AmSR 423. 

Mich.—Edison Illum. Co. v. Misch, 
200 Mich. 114, 166 NW 944. 

Oh.—Stone v. Cuyahoga Light Co., 
9 OhNPNS 545; Iroquois Hotel Co. 
v. Columbus, 5 OhNPNS 357. 

4, Deshong v. New York, 74 App. 
Div, 234, 77 NYS 563 [aff 176 N. ¥. 
475, 68 - NE 880]; Patten v. New York 


v. Boston Bile; R. 


956. [44 C.J.] 


revoked at any time when the public interest de- 


mands it.® 


[§ 3732] (1) Temporary or Occasional Use of 
Sidewalk or Roadway—aa. In General. 
of land abutting on a street have the right to en- 
croach upon the primary rights of the public therein 
to a limited extent and for a temporary purpose,® 
but such an encroachment must be reasonably nec- 
essary and it must not unreasonably interfere with 
the rights of the public, to which it is subservient.’ 

[§ 3733] bb. Business and Household Exigencies. 
An abutter has a limited right to obstruct the road- 


El. R. Co., 8 AbbNCas 306 [app dism 
67 N. Y. 484]; Stone v. Cuyahoga 
Light Co., 9 OhNPNS 545. Compare 
Ann Arbor v. Goodspeed Real Est. 
Co., 189 Mich. 165, 155 NW 420 (hold- 
ing that, where a cellarway was used 
for many years as built in the side- 
walk on a city street, and the owner 
later sought to build a new way at 
a different place on the same walk, 
he could not claim the right to the 
new way by adverse possession of 
the old, since that possession was not 
of the locus in quo). 

5. Callahan vy. Nevada, 170 Iowa 
719, 153 NW 188, LRA1916B 927; In 
re Low, 933. N.Y. 334, 135 NE 521; 


Lincoln Safe Deposit Co. Vv. New 
Work, 2006 Ni Ys 847) 10377 NE 768; 
LRAI915F 1009; Appleton Vv. New 


York, 163 App. Div. 680, 148 NYS 870 
{aff 319 N. Y¥. 150, 114 NE Loti le See. 
629]; New York Steam Co. v. Foun- 
dation Co. 6423) App. Div. 254;)) 108 
NYS 84 [rev on other grounds 195 
N. Y. 43, 87 NE 765, 21 LRANS 470]; 
Deshong v. New York, 74 App. Div. 
234 77, NMS. Sos ; [att, L2G, IN. Ye £70; 
68 NE 880]; Potter v. Interborough 
Rapid Transit Co., 54 Misc. 423, 105 


NYS 1071 [aff 124 App. Div. 920 
mem, 108 NYS 1145 mem]. Compare 
Tiernan v. Thorp, 88 Nebr. 662, 130 


NW 280, 32 LRANS 1034 (holding 
that, where a vault has been main- 
tained for many years presumably in 
compliance with the ordinance and 
with the approval of the city, the 
eity authorities cannot summarily 
declare it a nuisance and destroy or 
remove it as such). But see Greg- 
sten v. Chicago, 145 Ill. 451,34 NE 
426, 36 AmSR 496 (holding that a 
permit given by a city to a lot owner 
to construct, maintain, and use a 
vault under the alley in rear of his 
lot, and a bond given by him, condi- 
tioned upon his saving the city harm- 
less from loss on account of such 
vault, and keeping the alley above it 
in good repair, constitute a contract, 
irrevocable by the city, So long as 
its revocation is not demanded by the 
public interest or convenience). 

[a] Space occupied by federal 
government.—Where the owner of 
a building let to the government for 
a post office was granted permission 
by the city to excavate and occupy 
part of a basement room lying under 
the sidewalk, the owner’s license to 
continue so to use the street was ter- 
minated by a Subsequent notice from 
the mayor to remove everything be- 
longing to him under the sidewalk 
within the street line which inter- 
fered* with a street railway com- 
pany’s construction of a subway un- 
der authority granted by statute. U. 
Si ye.) Boston: El. R. Co., 176 Fed. 
963. 


6 Ala.—Walker v. Smith, 199 Ala. 
514, 74 S 451. 

D. C.—Gassenheimer v. District of 
Columbia, 25 App. 179. 

Towa.—Jones v. Ft... Dodge, 185 
Iowa 600, 171 NW 16. 

Kan.—Longnecker y. Wichita R., 

c., Co., 80 Kan. 418, 102 P 492. 

Ky.—Louisville, ete., R. Co. v. Mul- 
verhill, 147 Ky. 360, 144 SW 838, Ann 
Cas1913D 183. 

N. Y.—Lyman y. Potsdam, 228 N. 
Y. 398, 127 NE 312; Odell v. Bretney, 
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way and sidewalks in a municipality by reason of 


his business or household exigencies,’ as, for exam- 


Owners 


62 App. Div. 
lanchiek v. Sklamberg, 
LOT NYS! 20%. 

Oo Brown v. 
12’ On. 


595, 71 NYS 449; Kur- 
56 Misc. 473, 


Cincinnati Union 
A, 282, 32,0. 
Cy As 43; 


Pa.—Gensler v. Kemble, 227 Pa. 
508, 76 A 223: Stahle vy. Poth, 220 Pa. 
335, 69 A 864: Heidenwag v. Phila- 
delphia, 3 Pa,. Dist. 292, 15 Pa. Co, 
200 [aff 168 Pa. 72, 31 A 1063]; 
Mahanoy City v. German Bvangeli- 
eal Lutheran Church, 43 Pa. Co. 124. 

Tenn.—McHarge v. Newcomer, 117 
ae 595, 100 SW 700, 9 LRANS 


W. Va.—Johnson v. Huntington, 80 
W. Va. 178, 92 SEH 344, 

[a] Removal of snow.—(1) A 
property owner after heavy falls of 
snow may remove the snow from his 
premises and pile it in the driveway 
of the street so as not unreasonably 
to interfere with the use of the 


Stockyards Co., 


street, and let it remain there until, 


with reasonable ‘care, it can be re- 
moved. Louisville, ete, R. Co. v. 
Mulverhill, 147 Ky. 360, 144 sw 83, 
AnnCas1913D 183...) Buta street 
is unreasonably obstructed where a 
railroad company shovels snow from 
a freight shed into the driveway of a 
street, making a pile about eighteen 
feet wide and six feet high, and per- 
mits it to remain there almost a 
week. Louisville, etc., R. Co. v. Mul- 
verhill, supra. 

[b] A storm door for temporary 
winter use erected upon a porch and 
beyond the street.building line is but 
a limited temporary encroachment 
and not an unreasonable obstruction, 
and will not be restrained where 
there is no local regulation against 
it. Mahanoy City v. German Evan- 
Socal Lutheran Church, 43 Pa. Co. 


[c] A gate opening outward upon 
a sidewalk used by the abutting land- 
owner is not a nuisance per se, but 
may become such by negligent inter- 
ference with public travel. Gensler 
Vv. emnye 227 Pa. 508, 76 A 2238. 

ve C—Gassenheimer v. District 
of chante 25 App. 179. 

Ga.—Brooks v. Atlanta, 1 Ga, A. 
678, 57 SH 1081. 

240 Til. 


Tli.—Tolman vy. Chicago, 


268, 88 NE 488, 24 LRANS -.97, 16 
AnnCas 142; Hanson y. Nolting, 182 
Til. A. 546. 


Kan.—Longnecker vy. 
etc., Co., 80 Kan, 413, 102 P 492. 

Ky.—Stratton, ete., Co. v. Meri- 
wether, 154 Ky. 839, 159 SW 613. 

La.—Fernandez v. Fitzpatrick, 9 
La. A. (Orleans) 319. 

Me.—Staples y. Dickson, 88 Me. 362, 
84 A 168. 

Mich.—Mackenzie v. Frank M. 
Pauli Co., 207 Mich. 456, 174 NW 161, 
6 ALR 1305. 

Mo.—Dougherty y. St. Louis, 251 
Mo. 514, 158 SW 3826, 46 LRANS 330; 


Wichita R., 


Press v. Penny, 1384 Mo. A. 121, 114] 35 8]. 


Sw 74 
Nebr.—Kenney Vv. Pongage ters 
Nebr. 425, 163 Nw 76 
N. J.—Morris v. Wigner, 
Ea. et 125.A. 573. 


101 
96 N. J. 


N. Y.—Lyman v. Potsdam, 228 N. 
¥., 398, 127 NE. 3i28 Jorgensen Vv. 
Squires, 144° IN. FY. 280, 34 NE 373; 


Callanan vy. Gilman, 107 N. Y. 360, 14 


ple, by teams and vehicles permitted to stand in 
front of his property for a reasonable time.? 
an innkeeper has a right to keep his carriages for 
the use of his guests only, in the adjoining street, 
in reasonable number and in a reasonable manner 
subject to immediate call, when so to keep them 
is a necessity of his business.?° 
owner may use the street as for the purpose of load- 
ing and unloading 
porting his goods or other portable articles to and 


So 


And an abutting 


goods or merchandise," or trans- 


NE 264, 1 AmSR 831; Kurlanchick 
y. Sklamberg, 56 Misc. "478, 107 NYS 

Oh.—Brown vy. Cincinnati Union 
Stockyards. = Go.) las OnslcA. a 28mm 
OC AG 435 Salzer v. Bowlus- Hackett 
Fruit Co., 16 OhNPNS 358. 

Pa.—Stahle v. Poth, 220 Pa. 3386, 
69 A 864; Linderman v. Hershberger, 
47 Pa. Super. 308. 

Wis.—Hobart v. Milwaukee City R. 
Co., 27 Wis. 194, 9 AmR 461. 

[a] Such necessity need not he 
absolute, but is sufficient if reason- 
able, having due regard to the con- 
venience of the public. Longnecker 
vy. Wichita, R., .etc:,°Co., 80° Kan: 4135 
102 P 492. 

[b] Swinging gate for cattle.— 
An owner of property abutting on 
both sides of a street has no right 
to block the street by swinging gates 
across it at frequent intervals dur- 
ing the day, in order to facilitate the 
passage of cattle from the property 
on one side of the street to that on 
the other. The added facilities of 
the passage and the saving of the 
services of an extra man do not con- 
stitute necessity or reasonableness in 
the encroachment. Brown v. Cin- 
cinnati Union Stock Yards Co., 12 Oh. 
A. 282, 32 0.'C. A. 43. 

[ec] Question of fact.—Whether 
an obstruction in the Street is nec- 
essary and reasonable is generally a 
question of fact. Gassenheimer v. 
een of Columbia, 25 App. (D. G2) 


8. Ga.—Brooks vy. Atlanta, 1 Ga. 
A. 678, 57 SE 1081. 

Tll.—-Tolman v. Chicago, 240 Til. 
268, 88 NE 488, 24 LRANS 97, 16 
AnnCas 142. 

La.—Whittle v. Southern Express 
Co., 142 La. 238, 76 S 623. 

Mo.—Searcy v. Noll Welty Lumber 
Co., 295 Mo, 188, 248 SW 3818, 28 


ALR 813. 

Pa.—Stahle y. Poth, 220 Pa. 335, 
69 A 864. 

9. Longnecker vy. Wichita R., etce., 
Co:, 80 Kan. 413, 102 P 492; Mann v. 
Max, 938 N. J. Li. VOL HOT AY 417, 21 
ALR 1227, 

10. Willard Hotel Co. v. District 


of Columbia, 23 App. (D. GC.) 272; 
Peo. v. Brookfield, 6 App. Div. 398, 


39 NYS 673. 
ll. Ala.—Walker v. Smith, 199 
Ala. 514, 74 S 451, 453 [cit Cyc]. 
ears King Vv. Swanson, 216 Till. A, 
' Ky.—Stratton, ete, Co. v. Meri- 
wether, 154 Ky. 839, 159 Sw 613. 
La.— Whittle Vv. Southern Express 


| Co., 142 La. 238, 76 S 628. 


Mo.—Searey v. Noll Welty Lumber 
Co., 295 Mo. 188, 243 SW 318, 23 
ALR 813. 

N. Y.—Kurlanchick vy. Sklamberg, 
56 Mise. 473, 107 NYS 117; Richard- 
son v. Barstow Stove Co. 11 NYS 
935, 26 AbbNCas 150 [aff 13 NYS 


PET v.. Poth,’ 2207 Pa. 835, 
69 A 86 

Ww. Va Post v. Clarksburg, 74 W. 
Va. 48, 81 SE 562, 52 LRANS 773. 

See Lilburn Vv. Alford, 163 Ga, 282, 
136 SE 65 (holding that an ordinance 
prohibiting the obstruction -of side- 


fj walks after notice should be con- 


strued to refer only to permanent 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from his property,!? but such uses must be neces- 
sary and reasonable?® and the abutting owner can- 
not obstruct the street for long periods each day.1* 

[§ 3734] cc. Occupancy Incident to Erection or 
An abutting owner has 
the right to use the street in front of his premises 
as a place to deposit materials and tools for the 
construction or improvement of buildings on his 


Demolition of Buildings. 


obstructions and not to prohibit the 
temporary use of a sidewalk for the 
purpose of loading and unloading). 

[a] Empty chicken coops.—One 
whose place of business abutted 
upon the sidewalk was not guilty of 
negligence or violation of any ordi- 
nance in piling empty chicken coops 
on the outer side of the walk while 
an expresS wagon was coming to 
take them away. Whittle v. South- 
ae Express Co., 142 La. 238, 76 S 

[b] An abutting proprietor has 
the right to deposit his delivery of 
coal in the street (1) although not 
sanctioned by express legislative or 
municipal authority, growing out of 
his easement of access and existing 
when reasonably exercised and with- 
out a showing of absolute necessity. 
Searcy v. Noll Welty Lumber Co., 
295 Mo. 188, 2483 SW 318, 23 ALR 813. 
(2) And since he has such right, it 
follows that the seller of the coal 
may make such. delivery’ there. 
Searcy v. Noll Welty Lumber Co., 
supra. 

12. N. J.—Mann v. Max, 93 N. J. 
L. 191, 107 A 417, 21 ALR 1227. 

N. Y.—Callanan v. Gilman, 107 N. 
Y. 360, 14 NE 264, 1:AmSR._> 831; 
Welsh v. Wilson, 101 N. Y. 254, 4 
NE 633, 54 AmR 698; Kurlanchick v. 
Sklamberg, 56 Misc. 473, 107 NYS 
117; Hand y. Klinker, 54 NYS 433; 
> hoa v. Porter Mfg. Co., 13 NYSt 

Oh.— Salzer v. Bowlus-Hackett 
Fruit Co., 16 OhNPNS 358. 

Pa.—Stahle v. Poth, 220 Pa. 335, 
69 A 864. 

Va.—Gates, etc., Co. v. Richmond, 
103 Va. 702, 49 SE 965. 

[a] Use of skids.—Where it was 
agreed, in an action by a merchant 
to restrain the city from interfering 
with the use of skids to convey mer- 
chandise to and from a building over 
the sidewalk, that the use of skids 
obviated the necessity of placing 
merchandise on the sidewalk, and en- 
abled plaintiff to remove it in from 
one half to one tenth of the time 
otherwise required, and that there 
was no other method by which it 
could be removed with less obstruc- 
tion, and that, unless the use of skids 
or other mechanical appliance were 
permitted, it would be impossible 
for plaintiff to move to and from his 
building the bulky packages in which 
he dealt, and he could not success- 
fully prosecute his business, and 
that the skids were used only when 
reasonably necessary in the conduct 
of plaintiff’s: business, plaintiff was 
entitled to an injunction restraining 
interference with the reasonable use 
of such skids. Tolman v. Chicago, 
268, 88 NE 488, 24 LRANS 
97, 16 AnnCas 142. 

13. Tolman v. Chicago, 240 Ill. 
268, 88 NE 488, 24 LRANS 97, 16 
AnnCas 142; New York v. Leef, 128 
NYS 676; Kurlanchick y. Sklamberg, 
56 Misc. 473, 107- NYS 117; Stahle 
v. Poth, 220 Pa. 335, 69 A 864. 

[a] Where goods intended for 
abutter are placed on sidewalk in po- 
sition dangerous to pedestrians, it is 
his duty to see to their removal. 
Fernandez v. Fitzpatrick, 9 La. A. 
(Orleans) 319. 

[b] Whether the use of skids to 
convey merchandise to and from a 
store building which obstructs the 
sidewalks is reasonable is a question 
of fact. Tolman v. Chicago, 240 Ill. 
268, 88 NE 488, 24 LRANS 97, 16 
AnnCas 142; Kurlanchick v. Sklam- 
berg, 56 Misc. 473, 107 NYS 117. 


Interference with right of public 
generally see supra § 3715. 


14. Ala.—Walker v. Smith, 199 
Ala. 514, 74 S 451, 453 [cit Cyc]. 
Ga.—Brooks v. Atlanta, 1 Ga. A. 


678, 57 SH 1081. 
oe re v. Swanson, 216 Ill. A. 

Kan.—Longnecker y. Wichita R., 
etc., Co., 80 Kan. 413, 102 P 492. 

Ky.—Stratton, ete, Co. v. Meri- 
wether, 154 Ky. 839, 159 SW 613. 

Mich. — Mackenzie v. Frank M. 
Pauli Co., 207 Mich. 456,174 NW 161, 
6 ALR 1305. 

Mo.—Hall y. St. Joseph, 163 Mo. A. 
214, 146 SW 458. 

N. Y.—Callanan v. Gilman, 107 N. 
Y. 360, 14 NE 264, 1 AmSR 831; Peo. 
Gi enoninehans 1 Den. 524, 48 AmD 

Eng.—Atty.-Gen. v. Brighton, etc., 
Co-op. Supply Assoc., [1900] 1 Ch. 
276; Rex v. Russell, 6 Hast 427, 102 
Reprint 1350. 

Compare General Electric R. Co. v. 
Chicago, etc., 46052107) Bed... 71, 
46 CCA 629 (holding that the appro- 
priation, whether by custom or ordi- 
nance, of a street adjacent to a rail- 
road freight house to the use of 
teams, trucks, and wagons in load- 
ing and unloading merchandise, is a 
legitimate public use of the street, 
of such importance that a mere tres- 
passer, seeking to interfere there- 
with, should receive scant favor from 
a court of conscience). : 

[a] Zhe owner of a livery barn 
located on a public street, who con- 
ducts a feed and sales business and 
also practices the profession of 
veterinary surgeon, has no right to 
keep horses habitually lodged in the 
street, nor to use the street as an 
addition to his barn for the storage 
of vehicles, nor to use the street as 
a place for the regular practice of 
his profession. If his facilities are 
not sufficient, he should enlarge his 
barn. But exigencies may frequently 
arise in the conduct of his business 
rendering it entirely reasonable that 
he should use a portion of the street 
temporarily for all such purposes. 
Longnecker v. Wichita R., etc., Co., 
80 Kan. 413, 102 P 492. 

[b] A wagoner occupying one side 
of a public street in a city, before 
his warehouses, in loading and un- 
loading his wagons for several hours 
at a time both day and night, and 
having one wagon at least usually 
standing before his warehouse, so 
that no carriage could pass on that 
side of the street and sometimes even 
foot passengers were incommoded by 
ecumbrous goods lying on the ground 
on the same side ready for loading, 
is indictable for a public nuisance, 
although there was room for two car- 
riages to pass on the opposite side 
of the street. Rex v. Russell, 6 East 
427, 102 Reprint 1350. 

[ec] Collection of refuse. — An 
abutting owner is liable as for a 
nuisance, where he gives away refuse 
causing the street to be obstructed 
by teams remaining there for an un- 
reasonable time to obtain a load, al- 
though the abutter is not the owner 
and has no control over such teams. 
Peo. v. Cunningham, 1 Den. (N. Y.) 
524, 48 AmD 709. 

[d] The maintenance of a heavy 
platform from a factory to a freight 
car in the street for use several hours 
at a time is not a mere temporary 
obstruction, but is an unreasonable 
and illegal obstruction. Stratton, 
etc., Co. v. Meriwether, 154 Ky. 839, 
159 SW 613. 


premises,'® either preparatory thereto,** or during 
the progress thereof,” and keep them there for 
a reasonable time;'® and, as a necessary incident of 
building operations, he has the right to maintain 
scaffolds, cranes, and similar appliances needed in 
the erection of outside walls,!® to erect and main- 
tain a barricade or housing,?® and to excavate a 
-reasonable distance into the street in front of the 


_ [e] The narrowness of the street 
is not a justification, on the ground 
of business exigency, of an abutting 
owner’s continuously. obstructing the 
sidewalk by backing teams thereon 
for the purpose of loading and un- 
loading goods, notwithstanding they 
cannot be backed at right angles to 
the walk because of the street car. 
Richardson, ete., Co. v. Barstow Stove 
Co., 11 NYS 935, 26 AbbNCas 150 [aff 
pee eg 

D. y.—Button y. Louisvill 
SW 977. Ke a 

Mo.—Hesselbach v. St. Louis, 179 
Mo. 505, 78 SW 1009; Hall. v. St. 
Joseph, 163 Mo. A. 214,146 SW 45S. 
ae. Y.—Malkan v. Carlin, 93 NYS 

Okl.—Culbertson vy, Alexander, 17 
Okl. 370, 87 P 863, 10 AnnCag 916. 

; Tex.—American Constr. Co. v. See- 
lig, (Civ. A.) 131 SW 655 [aff 104 Tex. 
ee SW 429]. 

. Va.—Johnson vy. Huntington, 80 
W. Va. 178, 92 SE 344. ee 

Wis.—Trester, ete., Inc, v. Kahn, 
189 Wis. 60, 205 NW 826; Raymond 
v. Keseberg, 84 Wis. 302, 54 NW 612, 
19 LRA 643; Hundhausen y. Bond, 36 
Wis. 29. 

See Gones vy. Illinois Printing Co., 
205 Ill. <A. 5. 

_[a]| Municipal permission.—Espe- 
cially is such a use proper where 
with the consent of the proper public 
authorities. Malkan vy. Carlin, 93 
NYS 378. 

[b] Negligence and unreasonable 
delay.—Where earth excavated from 
the building site and deposited in an 
adjoining street to be subsequently 
removed is dangerously extended or 
insufficiently guarded or allowed to 
remain in the street for an unreason- 
able time, it becomes as much a nui- 
sance as if originally placed there 
without color of right. Hundhausen 
vy. Bond, 36. Wis. 29. 

16. a ea v. Illinois Printing Co., 


L7e Mann vicMax, (930 Ne ds. bel on 
107 A 417, 21 ALR 1227. 

18. Button v. Louisville, (Ky.) 118 
SW 977; Hesselbach vy. St. Louis, 179 
Mo. 505, 78 SW 1009; Mann vy, Max, 
ew Janda. 191, (107 Ay ait, 2 AR 

7. 

[a] What is a reasonable time (1) 
is to be determined by the circum- 
stances of each case in the absence 
of municipal regulation. Button v. 
Louisville, (Ky.) 118 SW 977; Hessel- 
bach vy. St. Louis, 179 Mo, 505, 78 SW 
1009; Raymond v. Keesberg, 84 Wis. 
302, 54 NW 612, 19 LRA 648. (2) 
The court, in determining whether 
such an obstruction is unreasonable, 
will give weight to the judgment of 
the city authorities and to the uni- 
versal custom in the erection of build- 
ings in cities. Button v. Louisville, 
supr:, 

19. Mann. v. Max,.93 IN, J. lo, 191; 
107 A 417,21 ALR 1227. 

20. Jones y. Ft. Dodge, 185 Iowa 
600, 171 NW 16; Button vy. Louisville, 
(Ky.) 118 SW 977. 

[a] The placing of housing over 
the sidewalk in front of a building by 
the abutting owner while he is recon- 
structing the building, where no 
other part of the street other than in 
front of the building is used, an@ 
where it is, in effect, a proper barri- 
cade, is not unlawful, and does not 
constitute a nuisance or negligence, 
either on his part or.on the part of 
the city. Jones v, Ft. Dodge, 185 
Iowa 600, 171 NW 16. 

{b] Although a barricade is long 
continued on account of the size of 
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of an adjacent property owner.?? 


porarily to use a part of the street for building 
operations is sustained on the ground of reasonable 
necessity, irrespective of ownership of the fee in 
the street.23 And one engaged in erecting a building 
acts for, and on behalf of, the owner, and has the 
same rights in the public streets adjacent to the 
property that the owner would have, if engaged 
This right, although sub- 
ject to reasonable regulations,?> cannot ordinarily 
Unless authorized by the mu- 
nicipality, no officer of the city may grant an abutter 
permission to inclose a portion of the streets which 
he is authorized to use pending construction of a 


in the work himself.?4 


be entirely denied.?° 


‘building.?? 


[§ 3735] dd. Regulation. 


the building, its maintenance at the 
requirement of the city as a protec- 
tion while a building is being con- 
structed is not unreasonable. Button 
v. Louisville, (Ky.) 118 SW 977%. 

21. Clark v. Fry, 8 Oh. St. 358, 72 
AmD 590. 

22. Gulbertson vy. Alexander, 17 
Okl. 370, 87 P 868, 10 AnnCas 916; 
American Constr. Co. v. Seelig, (Tex. 
Civ. A.) 1381 SW 655. 

23. Ind.—Wood v. Mears, 12 Ind: 
515, 74 AmD 222. 

Mo.—Hesselbach y. St. Louis, 179 
Mo. 505, 78 SW 1009. 

N. J.—Friedman y. Snare, etc., Co., 
71 N. J. L. 605, 61 A 401, 108 AmSR 
764, 70 LRA 147. 

N. Y.—Callanan v. Gilman, 107 N. 
Y. 360, 14 NE 264, 1 AmSR 831. 


Okl.—Culbertson v. Alexander, 17 
Okl. 370, 87 P 863. 
Wis.—Trester, etc., Inc. v. Kahn, 


189 Wis. 60, 205 NW 826; Raymond v. 
Keseberg, 84 Wis. 302, 54 NW 612, 19 
LRA 643. 

24. Johnson vy. Huntington, 82 W. 
Va. 458, 95 SE 1044; Trester, etc., 
Ine. v. Kahn, 189 Wis. 60, 205 NW 
826. 

[a] A reasonable and proper scaf- 
fold being permissible, it is presum- 
ably lawful for the mason contractor 
to erect one. Mann y. Max, 93 N. J. 
L. 191,.107 A417, 21 ALR: 1227, 


25. See infra § 3735. 
26. State v. York, 90 Fla. 625, 106 
S 418. 


27, American Constr. Co. v. Seelig, 
104 Tex. 16,133 SW 429. 

28. McCarthy v. Chicago, 53 Ill. 
38; Searcy v. Noll Welty Lumber 
Co., 295 Mo. 188, 243 SW 318, 23 ALR 
813; Ward v. Ely-Walker Dry Goods 
Bldg. Co., 248 Mo. 348, 154 SW 478, 
45 LRANS 550; Salzer v. Bowlus- 
Hackett Fruit Co., 16 OhNPNS 358; 
Trester, etc., Inc. v. Kahn, 189 Wis. 
60, 205 NW 826. 

{a] Inasmuch as danger and in- 
convenience always attend the ob- 
struction of streets with building 
material and the sinking of deep pits 
in the sidewalk for the purpose of 
erecting buildings, the municipality 
has the power to regulate and eontrol 
the use for such purposes. McCarthy 
v. Chicago, 53 Ill. 38. 

[b] Implement merchants are en- 
titled to a reasonable use of the 
streets or sidewalks of a city in get- 
ting merchandise into or out of their 
place of business, subject to a proper 
ordinance prohibiting the obstruction 
of sidewalks except by merchants 
temporarily in sending away or re- 
ceiving merchandise, etc. McKee vy. 
Peters, 142 Mo. A. 286, 126 SW 255. 

{[c] Encroachment provision not 
applicable.—A statute declaring it to 
be a public nuisance “‘to obstruct or 
encroach upon public highways,” and 
a statute giving the city council power 


iL SSMS to SA Dna Ne re ee ieee RY Yad Lal Me A ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


But the exercise of such rights must not 
interfere with the rights of the public to use the | 
street, or unreasonably interfere with the right 


Notwithstanding the 
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This right tem- 


public.?® 


made use of;%? 


in the absence of proper authorization.®* 
nance regulating the use of streets for building 


“to prevent and remove encroach- 
ments upon” the streets, do not ren- 
der the use of skids in moving mer- 
chandise to and from a store building 
over the sidewalk a nuisance enti- 
tling the city to an abatement. Tol- 
man v. Chicago, 240 Ill. 268, 88 NE 
488, 24 LRANS 97, 16 AnnCas 142. 

{d] Reasonableness of use.—Un- 
der a municipal ordinance permitting 
an abutting owner to deposit build- 
ing materials in the street on obtain- 
ing a permit and complying with 
regulations, whether the use made of 
the street is reasonable depends on 
the width of the street, the size of 
the building, the amount of traffic, 
and other circumstances affecting the 
particular situation. Trester, etc., 
aoe v. Kahn, 189 Wis. 60, 205 NW 

Effect of license or permit upon lia- 
bility for injuries see supra § 1878 
in 43 Cc. J. 

29. Salzer v. Bowlus - Hackett 
Fruit Co., 16 OhNPNS 358. 

{a] Injunction.—The enforcement 
of an ordinance against obstructions 
on sidewalks is properly restrained 
to permit an abutting owner to drive 
on the sidewalk temporarily for load- 
ing purposes. Lilburn v. Alford, 163 
Ga. 282, 136 SE 65 (holding that an 
ordinance prohibiting any obstruc- 
tions of sidewalks after notice to re- 
move refers only to permanent ob- 
structions, and is therefore not un- 
reasonable, but that where the mu- 
nicipality puts a construction upon 
it which would be oppressive to abut- 
ting owners, an injunction will issue). 

80. See cases infra notes 31-34. 

[a] Protection of permit. — (1) 
Where the right to occupy a street 
with materials in the course of build- 
ing operations has been regulated by 
ordinance, contemplating that travel 
shall not unduly be obstructed, a per- 
mit issued pursuant thereto is a pro- 
tection to one complying with the 
terms of the permit and the ordi- 
nance and exercising ordinary care, 
but, if the terms of the permit are 
violated, he is liable to third parties 
sustaining special damages by reason 
thereof. Trester, etc., Inc, v. Kahn, 
189 Wis. 60, 205 N 826. (2) An 
abutting owner, failing to comply 
with a permit to deposit building ma- 
terials in a street, resulting in an 
unreasonable obstruction of travel, is 
liable to the person sustaining spe- 
cial damages, and the fact that proof 
of the damages is indefinite and diffi- 
cult of ascertainment does not war- 
rant setting aside the judgment 
against such owner. Trester, etc., 
Inc. vy. Kahn, 189 Wis. 60, 205 NW 


826. 
Martin v. Chicago, etc., R. Co., 
87 Ill, A: 208. 

32. Mulvey v. New York, 114 App. 
Div. 526, 99 NYS 1114 [aff 189 N. Y. 


ei 
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right of an abutting proprietor to occupy tempo- 
rarily a portion of the street when necessary, the 
municipal authorities may impose reasonable regu- 
lations upon such use,?® although it has been held 
that the power to regulate does not confer the power 
to authorize an encroachment injuring owners of 
abutting property or materially interfering with 
any legitimate use of the street or sidewalk by the 
Under an ordinance permitting the ob- 
struction of a street to a prescribed extent for the 
purpose of placing building material therein during 
the continuous construction of a building upon the 
premises of the abutter,®° the obstruction cannot 
be continued while the work is being carried on in 
a desultory and interrupted manner.*1 
more than the prescribed portion of the street be 


Nor can 


nor can an inclosure be erected 
An ordi- 


564 mem, 82 NE 1129 mem]. 

[a] Limitation of use.—(1) In or- 
der to justify the placing of business 
materials in a public street under 
an ordinance permitting a party to 
use part of a street adjacent and op- 
posite to his premises for the pur- 
pose of placing building materials 
thereon, whenever such use should be 
necessary during the continuous con- 
struction of a building on his prem- 
ises, it must appear that the ma- 
terials occupied no greater part of 
the street than allowed by the ordi- 
nance, and that such materials were 
so placed when such use of the street 
was necessary during the continuous 
construction of the building. Martin 
v. Chicago, ete., R. Co., 87 Ill. A. 208. 
(2) Where a permit from municipal 
authorities to place building materi- 
als in the street so as to occupy one 
third of its width further provided 
that no material should be placed 
within two feet of any railroad track, 
the provision as to having material 
near railroad tracks limited the pro- 
vision granting the right to use one 


‘third of the street, so that the builder 


was not entitled to use that portion 
of the street if its use resulted in 
placing material within two feet of a 
railroad track. Mulvey vy. Tide Water 
Bldg. Co., 189 N. Y. 564, 82 NE 1129. 

[b] Other occupation constitutes 
nuisance.—Where a builder obtained 
a permit to pile building material in 
a certain portion of a street, materi- 
als placed in any other portion con- 
stituted a nuisance. Mulvey vy. New 
York, 114 App. Div. 526, 99 NYS 1114 
[aff 189 N. Y. 564 mem, 82 NE 1129 
mem]. 

33. American Constr. Co. v. Seelig, 

104 Tex. 16, 133 SW 429: American 
Constr. Co. v. Caswell, (Tex. Civ. A.) 
141 SW.1013; Moore vy. Kopplin, (Tex. 
Civ. A.) 185 SW 1033. 
_ [a] Invalid authority.—A recital 
in the minutes of a city council that 
a petition from an architect, repre- 
senting a contractor, asking permis- 
sion to erect a fence around a por- 
tion of the property on which a new 
building was to be erected, including 
a portion of ‘the street and alley, with 
the recommendation of the board of 
fire commissioners that the request 
be granted, and that on motion the 
request was granted, did not consti- 
tute an ordinance, valid as a grant of 
the authority sought; and hence the 
contractor had no legal right to fence 
in the building materials deposited in 
the street, and hiS right was not 
legalized by an ordinance requiring 
all persons making excavations ad- 
joining any street to fence them, 
since the purpose of such ordinance 
was to require that the fence be built 
on the line of the lot and not in the 
street. American Constr. Co. v. Cas- 
well, (Tex. Civ. A.) 141 SW 1013. 


— 


i 
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material has been held inapplicable to material 


excavated from the abutting premises preliminary 


to the erection of a building.** A provision impos- 
ing a penalty for the obstruction of sidewalks 
by the use of the word ‘‘persons’’ includes corpo- 
rations.*° 

[§ 3736] g. Building Lines and Regulations—(1) 
In General. Questions as to the police power of the 
municipality with reference to building lines and 
other zoning and building regulations,®® and as to 
whether such regulations amount to an attempt 
to take property for public use without compen- 
sation,** have been elsewhere considered. Unless 
restricted by agreement, restrictions in the deed, 
or by public regulation, the owner of land may build 
upon it as near the street line as he pleases.** Build- 
ing lines fixed by lawful authority must be observed 
by an abutting owner;°® and, unless authorized by 
statute or ordinance, he cannot build beyond the 
street line.*° 

[§ 3737] (2) Establishment. The establishment 
of a building line amounting to an encumbrance 
upon an abutter’s property should be upon notice 
giving him an opportunity to be heard.*t An order 
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establishing building lines on both sides of a street 
will not be set aside because, when adopted, no 
final disposition had been made of an earlier peti- 
tion to have lines on one side of the street. fixed.*? 
The lapse of time between the institution of pro- 
ceedings to fix building lines and their conclusion 
will not render an order establishing such lines 
invalid.4® 

Record. Under a statute requiring that a writ- 
ten survey containing the particular description of 
the lines established shall be recorded,** if the sur- 
vey is not recorded, the building line will not consti- 
tute a lien on the land affected.*® 

[§ 3738] h. Assignment or Grant of Rights by 
Abutter. An abutting owner is not precluded by 
any law or by public policy from selling or giving 
away his mere private property right to the. use 
of his premises within the boundary of a street.*¢ 
But he cannot confer special privileges upon those 
who are entitled to use streets only upon equal 
terms with others similarly situated.47 And he 
cannot grant to private individuals the right to oc- 
cupy the street in such a manner as substantially 
and permanently to obstruct traffic thereon.4® 


34. Raymond y. Keseberg, 84 Wis. 
302, 54 NW 612, 19 LRA 643; Hund- 
hausen v. Bond, 36 Wis. 29. 

35. McKee v. Peters, 142 Mo. A. 
286, 126 SW 255. 


36. See supra §§ 356-406 in 43 
(OR 

37. See Eminent Domain § 7. 

38. Powers v. Halladay, 179 Mich. 


(Civ. A.) 127 SW. 1180]; 
Chicoutimi, 34 Que. K. B. 455. 

Covenants and restrictions in deeds 
see Deeds § 451. 

39. Conn.—State v. Hurley, 73 
Conn. 536, 48 A 215. 

DC. =-UnServ, Code,)t8--D... C504. 

Mass.—Zeo v. Springfield, 241 Mass. 
340, 135 NE 458. 

Miss.—Vicksburg v. Marshall, 59 
Miss. 563. 

Pa.—Philadelphia v. Clare, 17 Phila. 
59: In re Chestnut St., 11 Phila. 411; 
Philadelphia v. Presbyterian Bd. of 
Publication, 9 Phila. 499; Times Pub. 
Co. yv. Ladomus, 5 WklyNC_ 33; 
Philadelphia v. Johnson, 2 Wkly 
NC 533; Horner v. Craig, 2 WklyNC 
iP, 

Tex.—Hall v. Stevens, (Civ. A.) 254 
SW 610. 

Ont.—Re Masonic Temple Co., 33 
Ont, L. 497, 8 OntWN 226, 22 DomLR 
458. 

[a] Adoption and alteration of 
line.—The street commissioner can- 
not, merely by virtue of his Office, 
adopt by agreement with an owner 
the conventional line as the boundary 
of a street; but where a line has been 
recognized on the faith of former 
surveys as the true boundary by per- 
sons building on the street, it will 
not be altered upon the authority of 
a subsequent survey in an individual 


case. Vicksburg v. Marshall, 59 
Miss. 563. 
{b] Presumption of proper estab- 


lishment.—Where a building line on 
a certain street was established by a 
common council under authority of 
the charter, and no appeal was taken 
therefrom by any of the property 
owners, but it was recognized by the 
inhabitants as valid for ten years, a 
presumption arises that the line was 


properly established. State v. Hurley, 


73 Conn. 530, 48 A 215. 

40. Kelty  v. Minneapolis, 157 
Minn. 430, 196 NW 487; Linton v. 
Coupe, 138 App. Div. 518, 123 NYS 
321; Hellinger v. New York, 95 Misc. 
394, 160 NYS 741 [rev on_ other 
grounds 181 App. Div. 254, 168 NYS 
271]; Philadelphia y. Clare, 17 Phila. 
(Pa.) 59. : 


Encroachment see supra § 3715 et 


seq. 
41. Northrop v. Waterbury, 81 
Conn. 305, 70 A 1024; Byrnes v. 


Riverton, 64 N. J. L. 210, 44 A 857; 
Welch y. Mitchell, 95 W. Va. 377, 121 
SE 165. 

[a] Insufficient notice.—Where N 
received, under the will of H, a re- 
mainder in land of which she was in 
possession as sole owner after the 
life tenant’s death, and her title ap- 
peared from the land records of the 
town, a notice of hearing in a pro- 
ceeding to establish a building 
line on the property served on her 
husband ‘‘as agent of the estate 
of’ H was not notice to N, which 
would bring her land within the pur- 
view of the proceeding. Northrop 
v. Waterbury, 81 Conn. 305, 70 A 
1024, 

[b] Recitals as to notice not con- 
trolling.—(1) A general statement, in 
the report of a board of road com- 
missioners of a hearing in a proceed- 
ing to establish a building line, that 
due notice was given to all persons 
in interest, is controlled by recitals 
in its own records showing a notice 
in fact given which is not sufficient. 
Northrop v. Waterbury, 81 Conn. 305, 
70 A 1024. (2) A fortiori, the report 
of three freeholders, signed by them 
as the “Board of Compensation” that 
all property owners were legally noti- 
fied and heard is controlled by the 
eity record reciting the manner of 
giving a notice which was insufficient. 
Northrop v. Waterbury, supra. 

42. Zeo v. Springfield, 241 Mass. 
340, 344, 185 NE. 458. 

“Tt would follow that the first pe- 
tition which involved a change only 
on one side of the street had become 
inapplicable to the existing state of 
affairs, and the petition could prop- 
erly be disposed of by an order of 
leave to withdraw which in effect 
amounted to nothing more than a 


formal discontinuance.” Zeo Vv. 
Springfield, supra. 
43. Zeo v. Springfield, supra. 
[a] A delay of substantially 


twenty-one months after a petition to 
the city council to fix building lines, 
under an enabling statute, had been 
referred to ‘tthe committee of the 
whole before further action was 
taken, did not render the order in- 
valid, as the time in which the work 
must be completed rested in the 
discretion of the council. Zeo v. 
Springfield, 241 Mass. 340, 135 NE 
458 


44, See statutory provisions. 
45. Benedict v. Pettes, 85 Conn. 
537, 84 A 332, 


[a] Provision for recording not 
repealed.—The provision in the New 
Haven City Charter of 1869 for the 
recording in the town clerk’s office 
of surveys describing building lines 
designated by the court of common 
council is not repealed by the law 
of 1872 authorizing the establishment 
of building lines pursuant to a pro- 
cedure described, and a survey must 
be recorded or the building line will 
not constitute a lien on the land af- 
fected. Benedict y. Pettes, 85 Conn. 
537, 84 A 332. 

46. Walterman vy. Norwalk, 145 
Wis. 663, 130 NW 479, AnnCasi912A 
1176. See The Abbaye v. U. S, Motor 
Cab Co., 71 Misc. 454, 128 NYS 697 
(holding that, where plaintiff occupy- 
ing certain premises as a restaurant 
contracted with defendant to main- 
tain a private-hack stand in front of 
the premises at an agreed monthly 
rental for a definite period, such con- 
tract is not illegal as an attempted 
lease of a public street). 

47. Park Hotel Co. v. Ketchum, 
eer Wis. 182, 199 NW 219, 33 ALR 


48. Costello v. State, 108 Ala. 45, 
18 S 820, 35 LRA 3038; Pagames v. 
Chicago, 111 Ill. A. 590; Heineck v. 
Grosse, 99 Ill. A. 441; Pastorino v. 
Detroit, 182 Mich. 5, 148 NW 231, Ann 
Casi916D 768; Sullivan Adv. Co. v. 
New York, 61 Misc. 425, 1183 NYS 893. 
Compare Barling v. West, 29 Wis. 
307, 9 AmR 576 (holding that, where 
a village ordinance provided that the 
sidewalk in front of certain stores 
should be fourteen feet wide, and 
that the outside ten feet should be of 
uniform grade, and kept clear of all 
obstructions, but the inside four feet 
were left ungraded and occupied for 
stairways, show tables, ete., by the 
owners of such stores, and plaintiff, 
within such four feet in front of one 
of such stores, and by authority of 
the owner thereof, kept a stand for 
the sale of lemonade, etc., such stand 
was not an obstruction to the side- 
walk). 

[a] The maintenance and use of a 
fruit stand in the street surrounding 
a portion of two sides of a building 
without the consent of public au- 
thorities, although under a lease from 
the building owner, constitutes an 
obstruction of the street. Pastorino 
v. Detroit, 182 Mich. 5, 148 NW 231, 
AnnCas1916D 768. 

[b] Signboard.—An abutting own- 
er cannot confer on another the right 
to erect a signboard outside the 
building line. Sullivan Ady. Co. v. 
ee York, 61 Misc. 425, 113 NYS 
893. 
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[§ 3739] i. Loss of Rights. The private rights of 
an abutting owner’? may be lost by adverse user,”° 
but the appropriation by a municipality of an ease- 
ment in land abutting on the street does not divest 
the owner of his dominion over the property sub- 


ject to the easement.*? 


[§ 3740] j. Rights as against Use of Street by 
Except in so far 
as an abutting owner may be entitled to compensa- 
tion for a new use of the street,°* he cannot object 
to a use of the street under permission of the mu- 
nicipality which does not unreasonably interfere 


52 


Others under Grant or Permit. 


49. See supra § 3707 et seq. : 

50. Home Laundry Co, v. Louis- 
ville, 168 Ky. 499,-182 SW 645. 

[a] Right to use of vehicles lost. 


—Assuming that a narrow street in 
the rear of a courthouse was dedi- 
eated as an ordinary street, the abut- 
ting owner’s right of ingress and 
egress with vehicles was barred by 
use for fifteen years aS a way for 
pedestrians only. Home Laundry Co. 
v. Louisville, 168 Ky. 499, 182 SW 
Dodson v. Cincinnati, 34 Oh. 
Grant of rights in street see 
infra § 3760 et seq. : 

Rights as to street railroads see 
Street Railroads [386 Cyc 1394]. 

53. See Eminent Domain §§ 167-— 
176. 

54. Iowa.—Reynolds vy. Union Say. 
Bank, 155 Iowa 519, 136 NW 529, 49 
LRANS 194. 

Mo.—vVersteeg v. Wabash R. Co., 
250 Mo. 61,156 SW 689. 

Nebr.—Tiernan v. Thorp, 88 Nebr. 
662. 130 NW 280, 32 LRANS 1034. 

N. Y¥.—Ramme v. Long Island R. 
Co., 226 N. Y. 327, 1238 NE 747; Kings- 
ley v. Pounds, 96 Misc. 27, 160 NYS 
228. 

Tex.—American Constr. Co. v, Cas- 
well, (Civ. A.) 141 SW 1013. 

[a] “Where improvements are 
lawfully made in a _ public street 
which do not involve direct encroach- 
ment upon private property, the per- 
son or corporation making the same 
is not liable for consequential dam- 
ages unless they are caused by negli- 
gence, misconduct or want of skill. 
Ramme v. Long Island R. Co., 226 
N, Y. 327, 334, 123 NE 747: 

{[b] Erection of monument.—The 
trustees of a village may authorize 
the erection of a soldiers’ monument 
in one of the public streets without 
the consent of the owner of the fee. 
Tompkins v. Hodgson, 4 Hun (N. Y.) 
146, 4 Thomps. & C. 435. 

{c] The maintenance of an area- 
way or vault in a public alley by an 
adjoining ownér cannot be enjoined 
at the suit of another adjoining 
owner, where it does not interfere 
with the use of the street, where the 
city has power to permit such use. 
Reynolds v. Union Sav. Bank, 155 
Towa 519, 136 NW 529, 49 LRANS 
194: Tiernan v. Thorp, 88 Nebr. 662, 
130 NW 280, 32 LRANS 1034. 

[d] Moving buildings.—Where the 
charter authorizes the issuing of per- 
mits for moving buildings, an abut- 
ting owner cannot enjoin the issuance 
thereof. Kingsley v. Pounds, 96 
Mise.'27, 160 NYS 228. 

[e] “The laying of a spur track in 
the street, as distinguished from a 
track for general railroad purposes, 


js'not such a diversion of the street | 


from its ordinary uses as to inter- 
fere with the private rights of abut- 
ting owners or to be beyond the pow- 
er of council to authorize. Gunning 
v. Pittsburgh, ete., R. Co., 14 OhS&CP 
660,.2 OhNPNS 411. 

[f] Applicability of statute.—A 
statute, prohibiting any ordinance 
authorizing the erection of electric 
light appliances in the streets except 
upon a petition of property owners, 
and authorizing property owners to 
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with the safe and convenient use of the way** or 
with the abutter’s right of ingress and egress.*° 
Hence, ordinarily he cannot maintain an action for 
possession of any portion of the street®® or to eject 
any other person therefrom who occupies by lawful 


consent of the city,>” nor has he a right to interfere 


enjoin such use of the street if not 
petitioned for, does not apply to pre- 
viously granted privileges. McWethy 
v. Aurora Plectric Light, ete., Co., 202 
Ill. 218,.67 NE 9 [aff 104 Ill. 479]. 
55. Yellow Taxicab Co. v. Gaynor, 
82 Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 898 mem, 144 NYS 299]; Hotel 
Astor v. Gaynor, 82 Misc. 94, 143 NYS 
279 ‘[aff 159 App. Div. 888 mem, 144 
NYS 494]; Waldorf-Astoria v. New 
York, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 494 
(aff 212 N. Y. 97,105 NE 803)]; Hawk 
v. New York, 82 Misc. 94, 143 NYS 
279 [aff 159 App. Div. 888 mem, 144 
NYS 494 (aff 211 N. Y. 598 mem, 105 
NE 1086 mem)]; Hilliard Hotel Co. v. 
Gaynor, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 888, 144 NYS 494 (aff 


211 N. Y. 597 mem, 105 NE 1087 
mem) ]. ‘ 
[a] Hack stand.—A municipality 


has power to designate public hack 
stands upon the public streets with- 
out the consent of abutting owners. 
Yellow Taxicab Co. vy. Gaynor, 82 
Misc, 94, 148 NYS 279 [aff 159 App. 
Div. 893 mem, 144 NYS 299]; Hotel 
Astor v. Gaynor, 82 Mise. 94,143 NYS 
279 [aff 159 App, Div. 888 mem, 144 
NYS 494]; Waldorf-Astoria v. New 
York, 82 Misc, 94, 143 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 494 
(aff 212 N. Y. 97, 105 NE 803)]; Hawk 
v. New York, 82 Misc. 94, 143 NYS 
279 [aff 159 App. Div. 888 mem, 144 
NYS 494 (aff 211 N. Y. 598 mem, 105 
NE 1086)]; Hilliard Hotel Co. v. Gay- 
nor, 82 Misc. 94, 148 NYS 279 [aff 159 
App. Div. 888, 144 NYS 494 (aff 211 
N. Y. 597 mem, 105 NE 1087 mem)]. 

[b] WNuisance.—The operation of a 
railroad upon a street is not, in re- 
spect of the right of access of abut- 
ting owners, a nuisance per se. 
Brown v. Rea, 150 Cal. 171, 88 P 713. 

56. Dewey v. Chicago, etc., R. Co., 
37 S. D. 390, 158 NW 408. 


57. Dewey v. Chicago, etc., R. Co., 
supra. 
[a] Occupancy by railroad tracks. 


—Dewey v. Chicago, etc., R. Co., 37 
S. D. 390, 158 NW 408. 

58. Edison TIllum. Co. y. Misch, 200 
Mich. 114, 166 NW 944; New York 
Steam Co. v. Foundation Co., 195 N. 
Y. 43, 87 NE 765, 21 LRANS 470; 
Smith v. Central Power Co., 103 Oh. 
St. 681, 1387 NE 159. 

[a] Removal of lateral support.— 
An abutting owner who has under a 
license a lawful right to build a 
vault in the street under his sidewalk 
must so exercise his right as not to 
injure the property of a public serv- 
ice corporation which is rightfully 
in the street under a license. New 
York Steam Co. v. Foundation Go., 


195 N. Y. 438, 87 NE 765, 21 LRANS | 


470. 4 A 
[b] Cave-in.—Where an illuminat- 
ing and heating company had laid 


its conduits in a public alley, a con- 
tractor, excavating the basement 
partly in the alley so as to cause a 
cave-in injuring such conduits, was 
liable for the resulting damage. Wdi- 
son lum. Co. v. Misch, 200 Mich. 114, 
166 NW 944. 

[c] Where a waiting room is 
erected in the streets of a city by the 
authority of the council thereof, it 
cannot be abated as a nuisance, on 


with any structure rightfully upon the street or 
- other publie way.®® 
pality in the absence of express authorization ean- 
not grant a right to use its streets in a manner 
inconsistent with the rights of abutting owners,®? 
and an abutting owner is entitled to redress against 


On the other hand, a munici- 


the complaint of an abutting lot own- 
er, for the reagon that such building 
partially obstructs the view of his 
business house by persons passing 
over a particular portion of the 
street. Cummins v. Summunduwot 
Lodge, 9 Kan. A. 153, 58 P 486. 

{d] Effect of failure to obtain per- 
mit.—A requirement that a public 
service corporation must obtain a 
permit from the city authorities be- 
fore laying its mains in a street is 
for the protection of the city, and the 
failure to obtain such a permit con- 
stitutes no defense in an action by 
the company for injury to its prop- 
erty by a private contractor... Edison 
fllum. Co. v. Misch, 200 Mich. 114, 
166 NW 944. 

59. U. S.—Barney v. Keokuk, 2 
FE. Cas. No. 1,082, 4 Dill. 593 [aff 94 
U. S. 324, 24 L. ed. 224]. 

Ga.—Daly v. Georgia, etc., R. Co., 
80 Ga, 793, 7 SE 146, 12 AmSR 286. 

Ii:— Chicago, vete.,| IR: Co; iva -Peos 
120 Ill, A. 304. 

Ind.—Merchants’ Mut. Tel. Co. v. 
Hirschman, 43 Ind. A. 283, 87 NE 238. 

Iowa.—Anhalt v. Waterloo, ete., R. 
Co., 166 Iowa 479, 147 NW 928. 

Ky.—Stein v. Chesapeake, etc., R. 
Co.,/ 132 Ky. 322,116 SW 733. 


La.—Porche v. Barrow, 134 La. 
1050, 64 S 918. 
Minn.—Drake v. Chicago, ete. R. 


Co., 136 Minn. 366, 162 NW 453. 

Miss.—Brahan y. Meridian Home 
Tel. Co., 97 Miss. 326, 52 S 485. 

Mo.—Lockwood v. Wabash R. Co., 
122 Mo. 86, 26 SW 698, 43 AmSR 547 
24 LRA 516; Schopp v. St. Louis, 117 
Mo, 131, 22 SW 898, 20 LRA 783; 
Zimmerman v. Metropolitan St. R. 
Co., 154 Mo. A. 296, 134 SW 40. 

N. J.—Beecher v. Newark St., etc., 
Comrs., 64 N. J. L. 475, 46 A 166 [aff 
65 N. J. L. 307, 47 A 466]; Kennelly 
v. Jersey.City, 57 N. J. L.293; 730 A 
531, 26 LRA 281; Halsey v. Newark, 
54 N. J. Li. 102, 28 A 284: Green vy, 
Trenton, 54 N. J. L. 92, 23 A 281: Mc- 
Boece Newark, 42 N. J. Eq. 136, 
: 5; Atwater v. Newark é 
Ti JT. 1%6. ‘ee 

N. Y.—McCaffrey v. Smith, 41 Hun 
117, 4 NYSt 11; Tompkins v. Hodg- 
son, 2 Hun 146, 4 Thomps. & C@. 435: 
Masterson v. Short, 30 N. Y. Super. 
299, 35 HowPr 169. 
rae me peat Coast 

ine R. Co., CS 8, 6 5 
17 LRANS 949. Ln See 

Oh.—Branahan vy. Cincinnati Hotel 
Co., 39 Oh. St. 333, 48 AmR 457 [aft 
8 Oh, Dec. (Reprint) 305, 7 CincLBul 
57, 9 Oh. Dec. (Reprint) 22, 10 Cine 
LBul 691; Mantell v. Bucyrus Tel. 
Co.; 20" Oh. Cir. Ct. 845" 10 7On Cir 
Dee, 274; Gunning y. Pittsburgh, etc, 
oS oe a Sear ce 660, 2 OhNPNS 

; Pruden v. Cincinnati, 2 0 
114, 1 OhNP 340. : cpa) 
Okl.—Oklahoma Tool, etc., Co. v. 


pareve TOD ORIG S10 Sap Ossie 
Pa.—Provost v. New Chest 
.Co., 162 Pa. 275, 29 A 914, “Aa BNE 


Tenn.—Stewart v. Illinois Cent. R. 

Cox Lt ia oe 225 SW 1042- Pep- 
per v. Union R. Co., 113, Tenn. 
SW 864. eat) 
_ Tex.—American Constr. Co. v. See- 
lig, (Civ. A.) 131 SW 655. 

Utah.—Dooly Block yv. Salt Lake 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, » 
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§§ 3740-3742] 


a serious interference with, or destruction of, his 
right of ingress and egress,® or other special dam- 
age to his property rights.°t An abutting owner has 
been held entitled to bring a proceeding to set aside 
an ordinance as ultra vires as authorizing a public 
nuisance when its maintenance will result in special 
injury to him.°? 

[§ 3741] k. Remedies of Abutter in Case of Ob- 
struction or Improper Use of Street or Other Way 
—(1) In General. Subject to limitations and qualifi- 
cations hereinafter considered, where the use or ob- 
struction of a street has occasioned an injury to 
an abutting owner different ‘in kind from that sus- 
tained by the public, he may maintain a private 
action for its redress.** No action can be main- 
tained where the way obstructed has not been actu- 
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ally opened for use by the public as a street.°4 But 
a street need not be a public highway. throughout 
its entire distance in order that an abutting owner 
may recover for its obstruction if it is a public 
highway at the point of obstruction.*> Although 
the construction of an improvement renders access 


to the abutting owner’s premises difficult and dan- 


gerous, he cannot himself abate the nuisance, but 
his remedy is by an action for damages.°¢ 
[§ 3742] (2) Ejectment. An abutting owner who 
owns the fee of the street may maintain ejectment 
against one wrongfully taking or claiming possession 


of the street;®’ but he cannot maintain ejectment 


as against the municipality,®* or other lawful pub- 
lie authority,°° or a public service corporation,” 
occupying the street within the limits of the publie 


Rapid Transit Co., 9 Utah 31, 33 P 
229, 24 LRA 610. 

{a] Produce dealers’ stands 
front of business' houses.—Schopp v. 
St. Louis, 117 Mo. 131, 22 SW 898, 20 
LRA 783. 

60. Alabama Terminal R. Co. v. 
Crawford, 10 Ala. A. 296, 64 S 650; 
Versteeg v. Wabash R. Co., 250 Mo. 
61, 156 SW 689; Corby v. Chicago, 
ete., R. Co., 150 Mo. 457, 52 SW 282; 
Loekwood v. Wabash R. Co., 122 Mo. 
86, 26 SW 698, 43 AmSR 547, 24 LRA 
516; Foudry v. St. Louis, etc., R. Co., 
130 Mo. A. 164, 109 SW 80; Stewart 
v. Illinois Cent. R. Co., 143 Tenn. 146, 
225 SW 1042. See Wickliffe v. Illi- 
nois Cent. R. Co., 108 SW 243, 32 KyL 
1159 (holding an instruction as to 
the duty of a railroad to leave pass- 
ways for public travel erroneous). 

[a] Use by railroad.—A city can- 
not license a use by a railroad which 
will deprive abutting owners of their 
rights of ingress and egress. Ver- 
steeg v. Wabash R. Co., 250 Mo. 61, 
156 SW 689; Zimmerman v. Metro- 
politan St. R. Co., 154 Mo. A. 296, 134 
SW 40; Stewart v. Illinois Cent. R. 
Co., 143 Tenn. 146, 225 SW 1042. 

[b] Grants to railroad company.— 
As against an objecting abutter, a 
city cannot grant to a railroad com- 
pany the right to lay its tracks in an 
alley’ twenty feet wide, and stand 
cars thereon for twelve hours at a 
time, for the convenience of the other 
abutters, since it would unreasonably 

interfere with the use of the alley by 

the public in general, and with the 
right of access of the objecting abut- 
ter. Corby v. Chicago, etc., R. Co., 
150 Mo. 457, 52 SW 282. 

[ec] Hacks.—(1) Neither the legis- 
lature nor municipal authorities can 
license the standing of hacks in a 
public street in front of the premises 
of the owner of the fee without his 
consent. McCaffrey v. Smith, 41 Hun 
ie. 4° NYSt* 11:°°"(2)" A ‘municipal 
ordinance authorizing the owners and 
drivers of coaches to use a street ad- 
jacent to the store of an abutting 
owner aS a stand is an unlawful in- 
terference with the use and occupa- 
tion of such adjacent owner’s prem- 
ises, where it is constantly used so 
as to render access to such adjacent 
property impossible. Branahan § v. 
Cincinnati Hotel Co., 39 Oh. St. 333, 
48 AmR 457 [aff 8 Oh. Dec. (Reprint) 
3056, 7 CincLBul 57, 9 Oh. Dec. (Re- 
Dien.) 22:10. CincLBul 69].°. .¢3) 
Whether the right of ingress and 
egress to and from a hotel or other 
building in front of which a hack 
Stand is established under an ordi- 
nance is invaded depends upon what 
experience has proved to be conven- 
ient in the past. Waldorf-Astoria 
Hotel Co. vy. New York, 212 N. Y. 97, 
105 NE 803. (4) A provision in an 
ordinance authorizing the establish- 
ment of public hack stands in the 
Streets adjoining hotels and other 
buildings, that a space of at least 
thirty feet opposite the entrance to 
the adjoining building shall be kept 
free from standing hacks, cannot be 
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in 


said to be, as a matter of law, so 
unreasonable an interference with 
the right of ingress and egress as to 
render the ordinance void. Waldorf- 
Astoria Hotel Co. v. New York, 
supra. 

61, Alabama ‘Terminal --Co.. -‘v. 
Crawford, 10 Ala. A, 296, 64 S 650; 
Lamm y. Chicago, ete., R. Co., 45 
Minn. 71, 47 NW 455, 10 LRA 268; 
Bradley v.. Degnon Contracting Co., 
224 N. Y. 60, 120 NE 89; Butler v. F. 
R. Penn Tobacco Co., 152 N. C. 416, 
68 SH 12, 136 AmSR 831. 

[a] Use by commercial railroad.— 
One injured in his private rights by 
a commercial railroad’s use of a pub- 
lic street, aS is the owner of the fee 
of the street, is entitled to relief 
against such use. Drake v. Chicago, 
ete., R.-Co., 136 Minn. 366, 162 NW 
453. See Griffith v. Atchison, etc., R. 
Co., 102 Kan. 23, 169 P 546 (holding 
that, in an action for obstruction of 
access to property, plaintiff was not 
shown to have been damaged by a 
fee veer of railroad tracks). 

[b] 
under an ordinance cannot be justi- 
fied, if a public nuisance, injurious to 
an adjoining owner. Brown-Brand 
Realty Co. v. Saks, 126 Mise. 336, 214 
NYS 230 [aff 218 App. Div. 827 mem, 
218 NYS 706 mem]. 

[c] A tramway laid down by a 
subway contractor, which is aidful 
to, but not essential to or resulting 
from, the prosecution of the public 
work, does not fall within the rule 
exempting corporations or persons 
engaged in the performance of werk 
of a public nature authorized by law 
from consequential damages occa- 
sioned by it to others unless caused 
by misconduct, negligence, or unskill- 
fulness. Bradley v. Degnon Contract- 
ing Co., 224 N. Y. 60,120 NE 89. 

{d] Property need not be immedi- 
ately adjacent to the obstruction. 
Butler v. F. R. Penn Tobacco Co., 
152 N. C. 416, 68 SH 12, 136 AmSR 


831. 

Liability of public contractors see 
supra § 2708. 

62. Union Towel Supply Co. v. Jer- 
sey City, 99 N. J. Li. 52, 123° A 254. 

[a] Certiorari—An abutter own- 
ing to the middle of a street may 
prosecute certiorari to test the valid- 
ity of an ordinance purporting to 
confer power to place obstructions 
upon his land lying in the street. 
Beecher v. Newark St., etc., Comrs., 
64 N. J. L. 475, 46 A 166 [aff 65 N. 
J. L. 307, 47 A 466]; Kennelly v. Jer- 
sey City, 57 N. J. L. 293, 30 A 531, 26 
LRA 281; Halsey v. Newark, 54 N. J. 
L. 102, 28 A 284; Green v. Trenton, 54 
Nooo. 92) 23 A281. 

[b] Owner of vacant lot suffering 
special injury.—The owner of a va- 
cant lot is entitled to bring certiorari 
to remove an ordinance authorizing 
construction and maintenance of an 
ice platform in front of an adjoining 
lot, requiring pedestrians ‘to cross to 
the other side of the street or to walk 
in the middle of the street as the 
only alternative to ascending steps 


The maintenance of awnings 


and crossing the platform with ice 
thereon, as against a contention that 
his alleged injury was no greater 
than that suffered by the general 


traveling public, since his approach 


to his property was made more diffi- 
cult and inaccessible and his lot less 
desirable and valuable by reason of 
such platform.- Union Towel Supply 
Co. v. Jersey City, 99 N. J. L. 52, 123 
A 254, 

_(c] Construction of judgment.—A 
judgment holding an ordinance, un- 
der which a grade of a portion of the 
street was established and the abut- 
ting owners allowed to build a retain- 
ing wall, void as an unreasonable in- 
terference with the rights of the op- 
posite proprietor, is to be so construed 
as not to affect the rights of the city 
in the exercise of its-lawful jurisdic- 
tion over the streets. Powell v. Ex- 
celsior Springs, 138 Mo. A. 121, 120 
SW 106. 

63. See infra §§ 3742-3759. 

Injury to, or removal of, soil, vege- 
teaoud minerals, or rock see supra 

Injury to trees see supra § 3676. 

64. George v. North Pac. Transp. 
Co., 50 Cal, 589. 

[a] A showing that a sufficient 
width along streets was open for use 
as a roadway and was capable of be- 
ing used as such and was in fact be- 
ing used by the public is: sufficient to 
establish that the streets had been so 
improved as to be capable of use by 
the public, although the portion so 
open for use was in what would be 
the sidewalk portion of the streets, 
if, ultimately, sidewalks were con- 
structed. Cushing-Wetmore Co. v. 
reeEG 152 Cal. 118, 92 P 70, 125 AmSR 


65. Beard y. Hicks, 163 Ala. 329, 
50S 232. ; 
; Bi McGregor v. Boyle, 34 Iowa 


corporation having exclusive control 
of its streets constructs a sewer in 
front of an individual’s lot, which 
renders access thereto difficult and 
dangerous, he cannot fill up the sew- 
er, although it is improperly con- 
structed, as his remedy is by action 


against the city for damages. Mc- 
Gregor v. Boyle, 34 Iowa 268. 
67. Md—wWeyler v. Gibson, 110 


Md, 636, 73 A 261, 17 AnnCas 731. 
Mo.—Thomas y. Hunt, 134 Mo. 392, 
35 SW 5681, 32 LRA 857. 
N. J.—French v. Robb, 67 N. J. L. 
ae 51 A 509, 91 AmSR 4338, 57 LRA 


N. Y.—Redfield v. Utica, ete., R. 
Co., 25 Barb. 54. 

N. D.—Northern Pac. R. Co. 
Lake, 10 N. D. 541, 88 NW 461. 

Ejectment by owner of fee subject 
to public easement generally see 
Hjectment § 21. } 

68. Weyler v. Gibson, 110 Md. 636, 
73 A 261, 17 AnnCas 781. 

69. Weyler vy. Gibson, supra. 

70. French v. Robb, 67 N. J. L. 
260. 51 A 509, 91 AmMSR 433, 57 LRA 


Vv. 


68. 
{a] Sewer.—Where a municipal. 
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right. Subject to the public easement, he may main- 
tain ejectment to recover possession, where the state 
takes possession of the street,’1 but the judgment 
obtained will be subject to the easement,"” 

[§ 3743] (8) Actions for Damages’*—(a) In Gen- 
An abutting owner who has suffered special 
injury to his property through a wrongful obstrue- 
tion or encroachment of the street or other public 
way, different in kind from that suffered by the 
publie at large, may maintain an action at law to 
recover the damages therefor,’* as where his ease- 
ment of access is impaired,’> and it is immaterial 
whether the title of the street is in the municipal- 


eral. 


71. Weyler vy. Gibson, 110 Md. 636, 
73 A 261, 17 AnnCas 731. 

[a] State building an addition to 
its penitentiary on street.—Weyler v. 
Gibson, 110 Md. 636, 73 A 261, 17 
AnnCas 731, 

72. Weyler v. Gibson, supra. 

73. Actions by: 

Municipality see infra § 3848. 
Private individuals other than abut- 

ters see infra § 3848. 

74  $j%<Ala—Alabama Terminal R. 
sen v. Crawford, 10 Ala. A. 296, 64 5 

Colo.—Russo vy. Pueblo, 638 Colo. 
519, 168 P 649. ' 

D. C.—Hopkins y. Baltimore, etc., 
RMmOO. Lit ee Sika: 

Ill.—Star, ete., Milling Co. v. Chi- 
cago Sanitary Dist., 120 Ill. A. 555. 

Iowa.—Pettit v. Grand Junction, 
119 Iowa 352, 98 NW 381; Cain v. 
Chicago, etc., R. Co., 54 Iowa 255, 3 
NW 736, 6 NW 268; McGregor v. 
Boyle, 34 Iowa 268. 

Mich.—Edison Illum. Co. y. Misch, 
200 Mich. 114, 166 NW. 944. 

Minn.—Fitzer v. St. Paul City R. 
Co., 105 Minn. 221, 117 NW 434, 127 
AmSR 557, 18 LRANS 268; Wilder v. 
De Cou, 26 Minn, 10, 1 NW 48. 

Mo.—Ford .v. Phillip, 159 Mo. A. 
482, 141 SW 907; Dries v. St. Joseph, 
98 Mo. A. 611, 73 SW 723. 

N. J.—Runyon v. Bordine, 14 N. 
J. L. 472; Atty.-Gen. v. Morris, etc., 
R. Co., 19 .N. J. Eq. 386-[rev.19 N. J. 
Eq. 575, 20 N. J..Eq. 530]. 

N. Y.—Schleicher v. Mt. Vernon, 
107 App. Div. 584, 95 NYS 326. 

N. C.—Staton v. Atlantic Coast 
Line R. Co., 147 N. C, 428, 
455, 17 LRANS 949. 

Or.—Baines v. Marshfield, etec., R. 
Cos, 62), Or. 510, 124; P6722. 

R. I.—Redford v. Coggeshall, 19 
R, I. 313, 36 A 89. 

Tex.—American Constr. Co. vy, Cas- 
well, (Civ. A.) 141 SW 10138. 

Ont.—Taylor v. Gage, 30 Ont. L. 
75, 5 OntWN 489, 16 DomLR 686. 

{a] Cutting off light and air.— 
Where a railroad company erected 
structures through the block of 
which plaintiff's residence is a part, 
and across the street upon which it 
abuts in such proximity as to ren- 
der the residence less desirable and 
to cut off light and air, there is such 
a special injury to plaintiff's prop- 
erty as to entitle him to recover 
damages. Alabama Terminal R. Co. 
v. Crawford, 10 Ala. A. 296, 64 S 


650. 

{b] Improper exercise of author- 
ized use.—Although a railroad has 
acquired the right as against an 
abutting owner to maintain its tracks 
in the street, and to run its trains 
thereon in a customary, reasonable, 
and proper manner, he may recover 
of it as for a private nuisance for 
its use thereof in front of his prem- 
ises for other purposes, and in an 
improper manner, injurious to him, 
with right to injunctive relief against 
such improper use, if continued. 
Staton v. Atlantic Coast Line R. Co., 
147 N. C. 428, 61 SE 455, 17 LRANS 


75. Ala.—Meighan vy. 
Terminal Co., 165 Ala, 
775; Beard v. Hicks, 


61 SE 


Birmingham 
Oe Peery WS) 
163 Ala, 329, 


| 
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50 S 282; Birmingham R., etc., 
v. Long, 5 Ala. A. 510, 59 S 382. 
Cal.—Schulte v. Northern 
Transp. Co., 50 Cal. 592. 

Colo.—Jackson vy. Kiel, 138 Colo. 
378, 22 P 504, 16 AmSR 207, 6 LRA 
254. 

D. C.—Trook y. Baltimore, etc., R. 
Cox,.t0 D.C. 392. 

Ill. Gibbons v. Paducah, etc., R. 
Co., 284 Ill. 559, 120 NE 500. 

De ee Seen ge y. Manly, 42 Ind. 
462. 

Ky.—Bannon v. Rohmeiser, 34 SW 
1084, 35 SW 280, 17 KyL 1378. ‘ 

Mass.—Stetson v. Faxon, 19 Pick. 
147, 31 AmD 123. 

Mich.—Edison Illum. Co. v. Misch, 
200 Mich. 114, 166 NW 944. 

Minn.—Maletta v. Oliver Iron Min. 


Co. 


Pac. 


Co:,. 135 Minn. 175, .160 NW 771; 
Fitzer v. St. Paul City R. Co., 105 
Minn. 221, 117 NW -434, 127 AmSR 


557, 18 LRANS 268; Kaje v. Chicago, 
ete., R. Co., 57 Minn. 422, 59 NW 493, 
47 AmSR 627; Brakken vy. Minne- 
apolis, ete. R. Co., 29 Minn. 41, 11 
NW 124. 
Miss.—New Orleans, etc., R. Co. v. 
Moye, 39 Miss. 374. 
Joseph, 98 Mo. 


Mo.—Dries v. St. 
‘A. 611, 73 SW. 723. 

N. Y.—Flynn v. Taylor, 53 Hun 
167, 6 NYS 96 [aff 127 N. Y. 596, 28 
NE 418, 14 LRA 556]. 

N. C.—Crawford v. Marion, 154 N. 
GC. 73,569 SE 763; 36° LRANS. 193; 
Staton v. Atlantic Coast Line R. Co., 
147 N. C. 428, 61 SE 455, 17 LRANS 
949. 

Oh.—Parrot v. Cincinnati, etc., R. 
Co., 10 Oh. St. 624, 

Or.—Sandstrom v. Oregon-Wash- 
ington. R., ete.,,Co.,, 75, Or. 169, 146 
P8038: 

Tex.—Shephard v. Barnett, 52 Tex. 
638; Heard v. Connor, (Civ. A.) 84 


SW 605. 
Seattle, 57 


Wash.—Sweeney  v, 
Wash. 678, 107 P 843. 

W. Va.—Pence v. Bryant, 54 W. Va, 
268, 46 SH 275. 


Wis.—Trester, etc., Inc. vy. Kahn, 
189 Wis. 60, 205 NW 826. 
Can.—Macarthur v. Rex, 8 Can. 


Exch. 245, 

“Tt may not be very important to 
the general public whether they shall 
be able to get to the private prop- 
erty of an individual, but it is im- 
portant to the individual whether he 
should be able to get to and from 


his residence or _ business, and 
whether the public have the means 
of getting there for social or busi- 


ness purposes. If there be an ob- 
struction in the street in front of 
or near his abutting property, so 
as to prevent access to it, the dam- 
age which he sustains is different, 
not merely in degree, but in kind, 
from that experienced in common 
with other citizens, and he may 
maintain a private action for the 
special injury to him, notwithstand- 
ing there is alSo a remedy in behalf 
of the public. In most of the cases 
which have arisen, the obstruction in 
the street was immediately in front 
of the lot of the party complaining 
of it, but the reason of the rule, 
and therefore the rule itself, extends 
to the case of any obstruction which 


‘proved street 


-ity or the abutting owner.”* But an abutting owner 
has no right of action for an infringement of the 
right which he has, in common with all others of 
the community, to use the street as a highway.” 
It is not enough that he has suffered more damages 
than others, but the damages must be of a different 
character than those sustained by the public in 
order to constitute a special injury.*® 
a recovery is not precluded by the fact that there 
are others who suffer the same kind of damage.‘? 
it is not necessary that the obstruction be immedi- 

_ately in front of the premises of complainant.*° 
Plaintiff may be entitled to damages, although ac- 


However, 


cuts off all means of public access to 
the plaintiff's lot.” Brakken  v. 
Minneapolis, ete., R. Co., 29 Minn. 
41, 43, 11 NW 124. 

[a] Use of alley.—Beard v. Hicks, 
163 Ala. 329, 50 S 232; Dries v. St. 
Joseph, 98 o. A. 611, 73 SW 728. 

{[b] Where a railroad house track, 
constructed in a street under a void 
city ordinance, impaired the access 
to plaintiff's property and also the 
comfortable use and enjoyment 
thereof and destroyed his use of the 
street as a temporary depository for 
fuel, etc., he was specially damaged 
and entitled to recover. Wright v. 
Wabash R. Co., 174 Mo. A, 446, 160 
Sw 549. 

{c] The obstruction of an unim- 
which is impassable 
for vehicles, so as to compel an abut- 
ting landowner to take a circuitous 
route to reach his premises, is ac- 
tionable. Sheedy v. Union Press 
Brick Works, 25 Mo. A. 527. 

76. Staton v. Atlantic Coast Line 
R, Co,, 147 N. C. 428; 61 SH 455, 17 
LRANS 949. 

77. Ala.—Alabama Terminal R. 
Co. v. Benns, 189 Ala, 590, 66 S 589. 

Cal.— Hogan y. Central Pac. R. Co., 
W1, Cal. .83, 11. P “S76. 

Ill.—McDonald vy. English, 85 Tl. 
232; C. Hacker Co. v. Joliet, 196 Tl. 
A. 415. 

Md.—Walters y. Baltimore, etc., R. 
Seu ae Md. 644, 88 A 47, 446 LRANS 


Minn.—Guilford v. Minneapolis, 
etc., R. Co., 94 Minn. 108, 102 NW 
365; Shaubut y. St. Paul, ete., R. Co., 
21 Minn. 502. 

Nebr.—State v. Omaha, 14 Nebr. 
265, 15 NW 210, 45 AmSR 108. 

Or.—Sandstrom v. Oregon-Wash- 
fogr on R., ete.) Coy, e76 Ores 901 oes 
Richardson v. O’Hanrahan, 
. A.) 256 P 1108; American Con- 
str. Co..’v. Caswell, “(Tex. “Civ. VAS) 
141 SW 1013. 

79. Gibbons v, Paducah, ete., R. 
Co., 211 Ill. A. 138; Ellis v. St. Louis; 

» R. Co., 181, Mo. A. 395, 111 SW 


80. Cal.—Cushing-Wetmore Co. vy. 
Gets 152 Cal. 118, 92 P 70, 125 AmSR 


Ill.—Gibbons y. Paducah, etc., R. 
Co., 284 Ill. 559, 120 NE 500. 

Md.—Johnson vy. Oakland, 148 Md. 
432, 129 A 648. , 

Minn.—Fitzer v. St. Paul City R. 
Co., 105 Minn. 221, 117 NW 434, 127 
AmSR 557, 18 LRANS 268; Brakken 
v. Minneapolis, ete., R. Co., 29 Minn. 
41, 11 NW 124. 


Pa.—Spang vy. Com., 281 Pa, 414) 
126 A 781. 

[a] MTlustrations.—(1) Where a 
railroad embankment crossed two 


north and south streets and four east 
and west streets in the immediate 
vicinity of plaintiff's property with- 
out leaving a means of ingress and 
egress to and from his property to 
the principal part of the town across 
the embankment, there was an inter- 
ference with plaintiff's private rights 
for which the railway was liable. 
Gibbons v. Paducah, etc., R. Co., 
284 Ill. 559, 120 NE 500. (2) Where 
a -railroad embankment was so con- 


Ge, een ee Se aera ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 3743-3745] 


cess to his property from one direction only is cut 
off by the obstruction of the street,** and although 
he has streets on other sides of his property.*? On 
the other hand, an abutter is held not to suffer 
special injury where a street is obstructed at such 
a distance from his property that he is not de- 
prived of access to it through other streets.8* The 
owner has been regarded as suffering special in- 
jury where access to his premises is completely 
eut off,8* where the value of the premises is de- 
ereased by a diversion of public travel,®® or loss 
of profits has been occasioned to an established 
business.°® 

Liability of municipality or agent. A municipal- 
ity has no more right to erect and maintain an ob- 
struction than a private individual possesses, and 
an action may be maintained against the corpora- 
tion for damages occasioned by such a nuisance, 
for which it is responsible, in any case in which, 
under like circumstances, an action could have been 
maintained against an individual under similar cir- 
cumstances.8*? However, a city, or a person acting 
for a city, may temporarily obstruct a public street 
so far as it may be necessary to enable the city or 
its agent to construct a public improvement, with- 
out becoming liable for damages to an abutting 
ewner upon the street.%* 

Injury to sidewalk. An abutter may sue for dam- 
ages for injury to his sidewalk.®® 

Personal annoyance. A person in possession, al- 
though not the owner, may sue for personal annoy- 
ance from a nuisance in the unlawful use of the 
‘street upon which the property abuts. 


MUNICIPAL CORPORATIONS 


[44 C.5.] 963 


Damage to curbing. An abutting owner may re- 
cover from the city for an arbitrary and capricious 
destruction of curbing in front of his premises 
which does not encroach upon the traveled way.®+ 

[§ 3744] (b) Conditions Precedent. <A statutory 
requirement of notice as a condition precedent? to 
an action against the city for damages to person 
or property®? has been held applicable to an action 
for damages occasioned by an obstruction of the 
street by a railroad under authorization of the 
city,?® and where the claim has not been filed within 
the time required by the statute, a judgment for 
the city will be affirmed.®4 

[§ 3745] (c) Defenses. The signing of a petition 
asking for an improvement will not estop an abut- 
ting owner from recovering for a wrongful and 
unlawful excavation cutting off his access,2®° and 
the fact that such an owner was at a meeting of 
the council, where an improvement was discussed, 
and saw the work progress without protest will 
not work an estoppel to sue a contractor for his 
unlawful act where there is no showing that such 
conduct had anything to do with the unauthorized 
acts or the owner knew of the defects making them 
such,°* nor will the action of property owners in 
paying the bill for an improvement affect the lia- 
bility of a contractor for a former trespass.97 In 
an action against a contractor for injuries to prop- 
erty by cutting off an abutting owner’s access, in- 
valid proceedings of the council of the city under 
which the work was done afford no justification for 
defendant’s acts.°* Although a statute provides 
that damages shall be paid before a plat is vacated, 


structed as to cut off plaintiff's ac- 
cess to his property entirely from 
all city streets, the fact that the 
railroad left a twenty-five foot pas- 
sageway to another street would not 
preclude recovery for the damage, 
where such passageway was not per- 
manent and the railroad had not so 
acted as to be estopped to close it. 
Gibbons v. Paducah, etc., R, Co., su- 


pra. 
81. Meighan y. Birmingham Ter- 
minal Co., 165 Ala. 591, 51 S 775; 


Sandstrom vy. Oregon-Washington R., 
6uc., Co.,.75 Or. 159, 146 P 803. 

fa] Cul-de-sac.—Injury to plain- 
tiff's property and business by the 
closing of a bridge, resulting in the 
street’s becoming a cul-de-sac, thus 
diverting motor traffic on which 
plaintiffs’ garage business was de- 
pendent, virtually destroying the 
value of the enterprise, is not a com- 

.mon, but a special, injury. Johnson 
vy. Oakland, 148 Md. 432, 129 A 648. 

82. Ellis-v. St. Louis, etc., R. Co., 
131 Mo. A. 395, 111 SW 839. 

83. Choctaw, etc., R. Co. v. Ham- 
ilton, 182 Fed. 117; Illinois Malleable 
Tron Co. vy. Lincoln Park Comrs., 263 
Ill. 446, 105 NE 336, 51 LRANS 1203; 
C. Hacker Co. v. Joliet, 196 Ill, A. 
415; Robert Mitchell Furniture Co. 
v. Cleveland, etc., R. Co., 9 OhS&CP 
674, 7 OhNP 640. 

[a] Restriction of travel beyond 
block.—The right of a property 
owner to use a street on which his 
property abuts does not extend to the 
use thereof for all purposes as far 
as the street constitutes the most 
direct route to destination, so as to 
preclude the legislative authority 
from restricting the further use of 
the street beyond the block in which 
the property is located to particular 
Classes of traffic. Illinois Malleable 
Iron Co. v. Lincoln Park Comrs., 263 


ee 446, 105 NE 336, 51 LRANS 
84. Cushing-Wetmore Co. v. Gray, 


152 Cal. 118, 92 P 70, 125 AmSR 47; 
Ellis v. St. Louis, ete., R. Co., 131 
Mo. A. 395, 111 SW 839. 

85. Duy v. Alabama Western R. 


Co., 175. Ala, 162, 57.S 724, AnnCas 
1914C 1119; Johnson v. Oakland, 148 
Md. 432, 129 A 648; Fitzer v. St. 
Paul City R. Co., 105 Minn. 221, 117 
an 434, 127 AmSR 557, 18 LRANS 
6 


[a] Damages from destruction of 
plaintiff’s garage business, caused by 
the closing of a bridge which ren- 
dered the street a cul-de-sac, thus 
diverting motor traffic on. which 
plaintiff's business depended, are sus- 
ceptible of competent proof. John- 
son y. Oakland, 148 Md. 432, 129 A 
648. 

86. American Constr. Co. v. Cas- 
well, (Tex: Civ. A.) 141 SW 1013. 

87. Pettit v. Grand Junction, 119 
Towa 352, 98 NW 381; Redford v. 
Coggeshall, 19 R. I. 318, 36 A 89. 

88. Lefkovitz v. Chicago, 138 Ill. 
23, 87 NE 58 [aff 142 Ill. A. 27]. 

[a] “@emporary,” as used in the 
rule against damages to an abutting 
owner for a temporary street ob- 
struction while constructing an im- 
provement, is the opposite of “‘per- 
manent,’ and means a time commen- 
surate with a reasonable prosecution 
of the work. Lefkovitz v. Chicago, 
238 Ill. 23, 87 NH 58. 

[b] Public improvement without 
lawful authority.—Where a person to 
whom the work of paving a street 
has been let starts the work without 
securing a contract or giving a bond 
as required by law, any work done 
thereunder is without legal authority, 
and he is liable in tort to an abut- 
ting owner for injuries to his prop- 
erty by cutting off access. to_the 
street by excavating therein. Ford 
v. PhilTip, 159 Mo. A, 482, 141 SW 
907 


89. Goulding vy. Ferrell, 106 Minn. 
44, 117 NW 1046; Parish v. Baird, 160 
N. Y. 302, 54 NH 724; Kix vy. Bellew- 


Merritt Co., 138 App. Div. 579, 123 
NYS 248. 
[a] One liable for construction 


and maintenance of a sidewalk in 
front of his premises can recover the 
cost of restoring it from one who 
negligently injures it. Fix vy. Bel- 
lew-Merritt Co., 138 App. Div. 579, 


123 NYS 248. 

[b] Injury to sidewalk and 
arches.—A lot owner can maintain an 
action against one who negligently 
injures the sidewalk in a _ public 
street in front of his premises, and 


| the foundation arches built over an 


areaway thereunder, maintained by 
him as an _appurtenance to -his 
premises, and extending under the 
street by consent of the municipal- 
ity, where he is primarily liable for 
its construction and maintenance. 
Parish y. Baird, 160 N. Y. 302, 54 
NE 724. 

90. Hopkins v. Baltimore, etc. R. 
Cog. lt, D,- Cmsi. 

91. Johnson v, Gibbon, 170 Minn. 
12, 13,212 NW 15. 

“Subject to the easement of the 
public, the adjoining property owners 
own the fee to the middle of the 
street and there are many uses, not 
inconsistent with the rights of the 
public, to which, in the absence of 
express legal restrictions in the in- 
terest of uniformity of: treatment, 
they may put the boulevards in front 
of their premises.” Johnson y. Gib- 
bon, supra. ; 

92. See statutory provisions. 

93. Campbell v. Wichita Union 
erminat R,. Co., 101 Kan. 817, 168 P 


94 Griffith v. Atchison, R. 
Co., 102 Kan. 23, 169 P 546. 

95. Ford vy. Phillip, 159 Mo, A. 482, 
141 SW 907 (holding that, although, 
in an action for damages to property 
from a wrongful and unlawful ex- 
cavation cutting off plaintiff's access 
to the street, made by a contractor 
to whom the contract for improve- 
ment of a street was let, plaintiff 
as an abutting property owner pe- 
titioned for the improvement, it 
will not work an estoppel where 
the petition was addressed to the 
city after it began the proceed- 
ings, and the contractor was not 
shown to have been aware of its ex- 
istence). 

96. Ford -v. Phillip, supra. 

97. Ford v. Phillip, supra, 

98. Ford v. Phillip, supra. 


etc, 
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a judgment, vacating a portion of a plat, not in- 
cluding plaintiff’s property, will not bar an action 


for damages for obstructing a street giving access | 


to plaintiff’s land.®® 

[§ 3746] (d) Pleading. An interference with the 
right of access should be averred in the complaint 
in such a manner as to show a claim for damages 
based on an injury different in kind from that 
suffered by the public in general,’ but it is not 
necessary to aver that plaintiff had no other means 
of ingress or egress than that cut off,’ or the use 
to which an alley was put before the injury.* In 
an action against a municipality for negligently ob- 
structing a street, a demurrer will be overruled if 
any cause of action is stated in the complaint, how- 
ever artificially expressed,* and a complaint, in 
such an action, alleging that the municipality, by 
‘and through its ‘‘so-called’’ board of commissioners, 
did the work, sufficiently alleges that the commis- 
sioners were acting under authority from defend- 
ant.6 <A variance between pleadings and proof of 
such a character that defendant was not misled 
thereby will be disregarded.® 

[§ 3747] (e) Evidence. Under the general rules 
as to presumptions,’ the regularity of official pro- 
ceedings and ‘acts may be presumed.® 

Burden of proof. The burden is on plaintiff to 
show the facts essential to his cause of action,® and 
to show that the damage complained of was special 
as to him,!® and proximately resulted from the acts 
complained of.11 


99. Maletta v. Oliver Iron Min. 
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presumption is that it or its agent 15. 


In an action for the 
obstruction of access to property, based on but one 
ground, it is error to permit proof of another 
ground.!2 Evidence is, subject to the general rules 
as to competency and materiality,/* admissible as 
to any circumstance tending to show the existence 


-Admissibility of evidence. 


and amount of damages.'4 Plaintiff’s deed is ad- 
missible to show the extent and character of the 
possession of the property.’ ae 

Weight and sufficiency of evidence. ‘The weight 
and sufficiency of evidence is to be determined by 
the circumstances of the particular case.*® 

[§ 3748] (f) Questions for Jury. Under the rules 
applicable in the case of civil actions generally,’” 
the determination of controverted questions of fact 
is ordinarily for the jury.1® 

[§ 3749] (g) Instructions. Under general rules 
as to instructions,’® in an action for obstructing 
a street, an instruction, predicating a recovery on 
the fact that the obstruction was willfully and 
maliciously built, and ignoring a count of the com- 
plaint which did not charge malicious conduet, is 
properly refused,?° as is an instruction confining 
plaintiff to actual damages where the evidence au- 
thorized punitive damages.24_ In an action for ob- 
structing an alley, in which plaintiff claimed an 
easement, an instruction, permitting a finding for 
plaintiff only in case the alley was a public one 
for a certain distance, was properly refused, for 
it might have been a public alley at the point of 
the obstruction, although it was not a public alley 


Birmingham R., etce., Co. v. 


Co., 185 Minn. 175, 160 NW 771. 

1. Alabama Terminal R. Co. v. 
Benns, 189 Ala. 590, 66 S 589; Bir- 
mingham R., etc., Co. v. Long, 
Ala. A. 510, 59 S 382; Gray v. Charles- 
yee ete, R, Co., 81 S. C, 370, 62 SH 

[a] Allegations held sufficient.— 


Alabama Terminal R. Co. v. Benns,- 


189 Ala; 55900" 66 S/"589; Gray” Vv. 
Charleston, etc,, R. Co., 81 S. C. 370, 
62 SE 442. 


2 Birmingham R.,° etc., Co. v. 
Long, 5 Ala. A. 510, 59 S 382. 

CS. 1Birmingham, Ry! "ete, Co. “v, 
Long, supra. 

4 Jones v. Henderson, 147 N. C. 
120, 60 SE 894. 

[a] Sufficient allegations.—The 
allegations in a complaint, in an ac- 
tion against a town for injury to 
plaintiff's property through the con- 
struction of a sidewalk, that de- 
fendant constructed the walk with- 
out exercising proper care, and con- 
trary to the plans, etc., of its own 
engineer, which it had formally 
adopted for grading and improving 
its streets, thereby obstructing cer- 
tain drain pipes leading from plain- 
tiff’'s lot to the street, and impair- 
ing his right of ingress and egress, 
and that defendant unlawfully, neg- 
ligently, unskillfully, ete., caused 
earth to be piled in front of the 
property to a depth of from four- 
teen to eighteen inches on which it 
unlawfully, negligently, etc., |'con- 
structed the walk which was eigh- 
teen inches in height, and which 
formed an obstruction, ete., are suf- 
ficient as against a demurrer. Jones 
v. Henderson, 147 N. C. 120, 60 SE 
894. 

5. Jones vy. Henderson, supra. 

-@ Maletta v. Oliver Iron Min. 
Co., 135 Minn. 175, 160 NW 771. 

7. See Evidence §§ 25-88. 

8. Lefkovitz v. Chicago, 2388 Ill. 
23, 87 NE 58. 

[a] In the absence of an aver- 
ment, in a declaration for damages 
caused by obstruction of a Street, as 
to the character of work in which 
the city or its agent is engaged, the 


is engaged in a lawful undertaking 


and acting with reasonable dispatch | 


in putting in the improvement, and 
that the obstruction will not be 
maintained an unreasonable time. 
Lefkovitz v. Chicago, 238 Ill. 23, 87 
NE 58 [aff 142 Ill. A. 27]. 

Presumption of regularity gener- 
ally see Evidence § 69. 

9. Altpeter v. Postal Tel.-Cable 
Co.,. 32 Call, AP 738, 164 P 3b. 

[a] Cutting trees.—In an action 
by property owners against a public 
service corporation for damages 
caused by the company’s cutting off 
branches of trees in front of plain- 


tiffs’ property to clear wires, the 
burden is on plaintiffs to show 
either that it was entirely un- 


necessary to remove any branches 
from trees, or that the company re- 
moved more branches than the situa- 
tion called for. Altpeter v. Postal 
ge ais Co,, 32° Cal: A. 738; 164 P 

10. Alabama Terminal R. Co. v. 
Benns, 189 Ala. 590, 66 S 589; Sheedy 
v. Union Press Brick Works, 25 Mo. 
Ay b27; . 

Necessity of special damage see su- 
pra § 3743. 

11. Alabama Terminal R. Co. v. 
Benns, 189 Ala. 590, 66 S 589. 

12. 1rifith v. Atchison, etc., R. 
Co., 102 Kan. 28, 169 P 546. © 

13. See Evidence 22 C. J. p 1. 

14. Alabama Terminal R. Co. v. 
Benns, 189 Ala. 590, 66 S 589. 

[a] Opening new  street.—DPvi- 
dence that since the erection of a 
dam obstructing a street a new and 
better street giving access to plain- 
tiff’'s property had been opened is 
admissible on the question of dam- 
ages. Basic City v. Bell, 114 Va. 157, 
76 SE 336, AnnCas1914A 1031. 

[b] Speculative.—In an action for 
damages ‘to property by closing a 
street in one direction, a question 
by plaintiff whether property did not 
frequently change from use for resi- 
dence purposes to business purposes 
is properly excluded as speculative. 
Meighan v B.irmingham ‘Terminal 
Co.,. 165 VATA. b91) oS 7a. 


20. 
/50 S 232. 


Long, 5 Ala. A. 510, 59 S 382. 

16.. See cases infra this note. 

[a] Evidence sufficient: (1) To 
warrant a finding that plaintiff sus- 
tained damages to his shop in loss 
of profits from substantial diver- 
sion of travel 
street. Trester, ete., Inc. v. 
189 Wis. 60, 205 NW 826. (2) -o 
support a finding that plaintiff sus- 
tained a five hundred dollar loss of 
profits, where damages had already 
accrued and actual experience of 
plaintiff was some guide to the jury. 
Trester, etc., Inc. v, Kahn, supra: 
(3) To support a finding that de- 
fendant’s act was the proximate 
cause of injury. Edison Illum. Co. 
v. Misch, 200 Mich. 114, 166 NW 944, 
(4) To require a finding that the 
Street was not obstructed for an 
unreasonable time. Fugere vy. Cook, 
(R. I.) 69 A 555. (5) To warrant an 
award of damages. Maletta v. Oliver 


fe Min. Co., 1385 Minn. 175, 160 NW 


[b] Evidence insufficient to show 
that plaintiff had suffered the dam- 
ages me Feiee Ge Swilley v. J. I. 

‘ase reshing Mach. Co., (Tex. Civ. 
Fae teat ye 1001. ‘ oe 

F ee Trial [38 Cyc 1512 et seq]. 

18. See cases infra this note. td 

{a] Held questions for jury.—(1) 
Whether building material remained 
in the street an unreasonable time. 
Culbertson y. Alexander, 17 Okl. 370, 
87° P*' 863," ‘10’ Annas” “916: (2) 
Whether reasonable care was exer- 
cised to prevent injury to property or 
business. Culbertson y. Alexander, 
supra. (3) Whether special damage 
ensued from a railroad excavation 
one-half block distant. Sandstrom 
v. Oregon-Washington R., etc., Co., 
75 Or. 159, 146 P 808. (4) Whether 
defendant’s obstruction of an alley 
had prevented a ge Nata Of a 
way by prescription. ear Pita va 
163 Ala, 329, 50 g page rae 

; ustructions generally see Tri 
[88 Cyc 1594 et seq]. ” at 
Beard v. Hicks, 163 Ala. 329, 


21. Beard vy. Hicks, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


from a particular 
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throughout such distance.?2 An instruction that 
no esthetic or unreasonable desire of plaintiff for 
convenience of way should be permitted to give him 
a right of access beyond that essential to a fairly 
convenient way is defective.?* 

[§ 3750]. (h) Verdict and Findings. Under the 
general rules as to verdicts and findings in civil ac- 
tions,?* a finding that one of the defendants com- 
mitted the acts which obstructed travel in a street 
does not relieve another defendant from liability 
therefor, in view of another finding that the ob- 
struction was part of an enterprise in which 
both were engaged.?> <A finding that a depression 
in a street rendered the passage of teams into an- 
other street impossible, and a finding that it was 
practicable for teams to -pass from one street, are 
inconsistent and contradictory, and cannot stand.?° 

[§ 3751] (i) Damages. The damages recoverable 
by a property owner for the unlawful obstruction 
of a street in front of it are such as will compen- 
sate for the loss which, in the judgment of the 
jury, directly and naturally resulted from the in- 
jury, and are the same without regard to the form 
of action.27 The damages allowed must be special 
to plaintiff, and damages common to the public can- 
not be included.?8 The measure of a property own- 
er’s damages for the unlawful permanent obstruc- 


22. Beard v. Hicks, supra. 
23. Meighan vy. Birmingham Ter- 
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for railroad purposes, the owner may 
recover as an element of his dam- 
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tion of a street is the diminished market value of 
the property in proximate consequence thereof.?? 
But depreciation in the value of the property is 
not the test for, or even an element in the assess- 
ment of, temporary damages.*° So depreciation is 
not the proper measure of damages where the ob- 
struction is subject to abatement,*! and the damages 
for which defendant is liable are only the damages 
actually sustained prior to the commencement of 
the suit.22 Successive actions may be maintained 
so long as the nuisance continues,*® and, it has been 
held, if the party against whom a verdict is re- 
covered does not abate the nuisance, increased exem- 
plary damages ean be recovered in each succeeding 
action.*+ But where the court at the suit of an 
abutting owner refuses to abate the obstruction, 
he is entitled to recover in the action all the dam- 
age sustained.*®> While in general the measure of 
damages for a temporary obstruction of access is 
the diminution in the value of the use of plaintiff’s 
premises during the time the obstruction is con- 
timued,*° or, where the property is rented and there 
is no physical injury to the property, the difference 
in rental value during the continuance of the ob- 
struction,*’ a recovery may be had for loss of profits 
to a business conducted upon the premises*® if rea- 
sonably capable of ascertainment.*? In any event, 


107 App. Div. 584, 95 NYS 326. 
Tex.—Baugh v. "Texas, etc., R. Co., 


minal Co., 165 Ala, 591, 51 S 775. 
[a] It was inappropriate to use 
the word “esthetic,” which relates 
to the beautiful as a means of pro- 
ducing pleasure, and not to matters 
of utility, which was the only ques- 
tion involved. Meighan v. Birming- 


aoe ed Con, 165 2Ala: p91, bk 
24. See Trial [38 Cyc 1868 et seq]. 
25. Griffith v. Atchison, etc., R. 
Co., 102 Kan. 23, 169 P 546. 
26. Griffith v. Atchison, ete, R. 
Co., supra. 
27. Hetzel .v. Baltimore, etc. R. 
Co., 169 U. S. 26, 18 SCt 255, 42 L. ed. 


648 [rev 7 App. (D. C.) 524]. 

28. Cal.—Hopkins v. Western Pac. 
R. Co., 50 Cal. 190. 

Fla.—Florida Southern R. 
Brown, 23 Fla. 104, 1 S 512. 

Tl. Saat El., etc., Co. v. Eddy, 
ao MP Age3d5 

Mo. Wricht v. Wabash R. Co., 174 
Mo. A. 446, 160 SW 549. 

N. Y.—Uline v. New York Cent., 
Cie, Ova Co., LOL IN. Y.:.98; 4 NE 536, 
63 AmR 123 note, 54 AmR 661. 

29. Alabama Terminal R. Co. v. 
Benns, 189 Ala. 590, 66 S 589; Bir- 
mingham R., ete., Co. v. Long, 5 Ala. 
A; 510, 59 's 382; Pettit v. Grand 
Junction, 119 Iowa 352, 93 NW 381; 
Wright v. Wabash R. Co., 174 Mo. A. 
446, 160 SW 549; Ackerman y. True, 
120 App. Div. 172, 105 NYS 12. Com- 
pare Hopkins y. Western Pac. R. 
Co., 50 Cal. 190, 195 (where it was 
Said: “If, in any aspect of the case, 
the decreased value of the plaintiff's 
premises can be considered, it is 
plain that it is the market value, 
or the sum for which they can be 
sold, as compared with their value 
before the creation of the  nui- 
Sance, which is to be estimated; not 
their value for a particular pur- 
pose’’). 

[a] Where a block of ground has 
been subdivided into lots, one acquir- 
ing the ownership of all such lots 
cannot recover damages to the block 
as an entirety by reason of the ob- 
struction of an adjoining street 
which does not affect the use or value 
of some of the lots. Hetzel v. Balti- 
ulate, 6tG,  R. Co;,-7:7 App. 1(D. .€.) 

[b] Elements considered.—W here 
private property suffers injury from 
the unlawful permanent obstruction 
of a street by an embankment used 


CO.2: Ni. 


ages for the cutting off of his light, 
air, view, and access, and for any 
unusual noises reducing the value 
of the property. Alabama Terminal 
R. Co. v. Benns, 189 Ala. 590, 66 S 
589. 

{c] Cutting off access in one di- 
rection.—A property owner’s measure 
of damages for closing access to a 
street in one direction is the per- 
manent injury to his lot as the net 
proximate result of the obstruction 


viewed in connection with the im- 
provements. Meighan v. Birming- 
ham Terminal Co., 165 Ala. 591, 51 
S 775. 

30. Wright v. Wabash R. Co., 174 
Mo, A. 446, 160 SW. 549; Staton y. 
Atlantic Coast Line R. Co., 147 N. C. 


428, 61 SE 455, 17 LRANS 949; Baugh 


Vi Lexa. Ol), . (CO.,80') hermano bye ao 
SW 587. 
31. Hopkins v. Western Pac. R. 


Go; 50" Cal; i190;, Lewis: Vv, “Pingree 
Nat. Bank, 47 Utah 35, 151 P 558, 
LRAI1916C 1260. 

[a] Reason for rule.—‘Otherwise, 
a jury would be justified in finding 
damages equal to all the injury the 
premises would ever sustain, sup- 
posing the nuisance were to con- 
tinue forever, which would be clearly 
wrong.’ Hopkins v. Western Pac. 
RieGoz, (pO Cal 190, 194. 

{b] Thus, one creating, by en- 
croaching on a street, a public nui- 
sance, to the special injury of an- 
other, may, before trial of an action 
by the latter, remove the obstruction 
and limit the damages to the depre- 
ciation to the time of removal. Lewis 
v. Pingree Nat,, Bank, 47 Utah 35, 
151 P 558, LRA1916C 1260, 

[e] Where an obstruction has 
been ordered removed, an abutting 
owner, injured, cannot recover on the 
theory that the injury is permanent, 
but can only recover for damages 
which accrued before the institution 
of the action. Hellinger v, New 
York, 95 Mise. 394, 160 NYS 741 [rev 
on other grounds 181 App. Div. 254, 
168 NYS 271]. 

32. Cal.—Hopkins v. Western Pac. 
Re Cowro0 eal, LOO. 

Iowa.—Pettit v. Grand Junction, 
119 Iowa 352, 938 NW 381. 

Ky.—Bannon v. Rohmeiser, 34 SW 
1084, 35 SW 280, 17 KyL 1378. 

Minn.—Brakken _ vy. Minneapolis, 
etce., R. Co., 29 Minn. 41, 11 NW 124. 

N. Y.—Schleicher vy. "Mt. Vernon, 


80 Tex. 56, 15 SW 587. 

33. Cain v. Chicago, etc., R. Co., 
54 Iowa 255, 3 NW 7386, 6 NW 268. 

34. Hopkins Vv. Western Pac. R. 
Co., 50 Cal. 190: 

35. Lewis v. Pingree Nat. Bank, 
thee Utah 35, 151 P 558, LRAI1916C 


ral Where the encroachment less- 
ened the rental value of the business 
property of plaintiff, he can recover 
in an action the full depreciation of 
the value, and recover such a sum 
as, if invested at the legal rate of 
interest, would produce the amount 
of the lessened rental value. Lewis 
v. Pingree Nat. Bank, 47 Utah 35, 
151 P 558, LRA1916C 1260. 

36. Bannon v. Rohmeiser, 34 SW 
1084, 35° SW 280,.17 KyL 1378. 

[a] The test of plaintiff's dam- 
ages is not the value of the use of 
his property when not devoted to 
any use whatever, but the value of 
the use when occupied for purposes 
for which the property is suitable in 
its then condition. Pettit v. Grand 
Junction, 119" Towa. 352). 938" “NW 

37. Bannon v. Rohmeiser, 34 SW 
1084, 35 SW 280, 17 KyL 1378. 

{a] The estimated loss of rent, 
when the amount is shown by com- 
petent evidence, is not too remote 
or uncertain on which to base a 
judgment. Reichardt v. Timms, 93 
ING Sidi Dee, LT LOG: ANSI S: 

38. Cushing-Wetmore Co. vy. Gray, 
152 Cal.’ 118,92 P 70; 125 AmSR ‘47; 
American Constr. Co. v. Caswell, 
(Tex. Civ. A.) 141 SW 1013. 


39. Fugere v. Cook, (R. 1.) 69 A 
555. 
[a] Tlustration.—Where, in an 


action by an adjoining property own- 
er for injury to his business by the 
obstruction of a street for the con- 
struction of a sewer, plaintiff's es- 
timate of his damages was supported 
only by a memorandum of hts gross 
charges with no record of: the ex- 
penses of the business, and there 
was no successful effort to trace 
the diminution in the volume of the 
business to the closing of the street, 
no customer having been produced 
or named who was prevented from 
dealing with plaintiff by the condi- 
tion of the street, the proof of dam- 
age was too speculative to sustain 
a recovery. Fugere v. Cook} (R.D.) 
69 A 555, 
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defendant cannot be made liable for any losses other 
than those which it has oceasioned ;*° and where a 
corporation has recovered the whole loss suffered 
by it by reason of loss of profits, expenses incurred, 
and injury to it resulting from an obstruction, it 
cannot also recover the value of the time of certain 
of its officers consumed in defending the corporation 


against defendant’s actions.*+ 
Punitive damages. 


40. Schleicher v. Mt. Vernon, 107 
App. Div. 584, 95 NYS 326. 

[a] Ilustration—When a_ city 
negligently obstructed the _ street 
leading to a manufacturing plant, 
so that the manufacturer could not 
bring in the raw material or ship 
the finished product without carry- 
ing the same a considerable distance 
to wagons, the measure of damages, 
on the liability of the city being 
established, is the increase in the 
cost of cartage charges; and the fact 
that the manufacturer took high- 
priced mechanics from their employ- 
ment in the plant and used them 
in carrying materials, thus decreas- 
ing the output of the plant, does not 
render the city liable for damages 
resulting from the decreased output. 
Schleicher v. Mt. Vernon, 107 App. 
Div. 584, 95 NYS 326. 

41. Cushing-Wetmore Co. v. Gray, 
rts Cali e113). 92 "R= 707125" AmsSR 

42. Beard v. Hicks, 163 Ala. 329, 
50 S 232. 

43. Abatement by: 

Individual other than abutter see in- 

fra § 3826. 

Municipality see infra § 3825. 

Abatement of filling or service sta- 
tions see Motor Vehicles § 1209. 

Restraining improvements see su- 
pra §§ 2475-2480. 

44. U. S.—Pennsylvania Co. v. 
Donovan, 116 Fed. 907 [mod on other 
grounds 120 Fed. 215, 57 CCA 362, 
61 LRA 140, and aff "424 Fed, 1016 
mem, 60 CCA 168 mem (aff 199 U. 
Sais,» 20; pet. ol, bOI, ed... 192): 

Ala.—Greil v. Stollenwerck, 201 
Ala. 303, 78 S 79; Louisville, ete., R. 
Co. v. Cowley, 164 Ala. 331, 50 S 
1015; Roberts v. Mathews, 1387 Ala. 
523, 348 624, 97 AmSR 56; ‘Montgom- 
ery First Nat. Bank v. ‘Tyson, 133 
Ala. 459, 82 S 144, 91 AmSR 46, 59 
LRA 399: Louisville, etc., R. Co. v. 
Mobile, ete., R.: Co.,. 124 Ala. 162, 
26 S 895; Montgomery v. Parker, 114 
Ala. 118, 21 S 452, 62 AmSR 95. 

Alaska.—Conradt v. Miller, 2 
Alaska 433, 

Ark.—Osceola v. Haynie, 147 Ark. 
290, 227 SW 407; Simon v. Pember- 
ton, 112 Ark. 208, 165 SW 297. 

Cal.—Strong v. Sullivan, 180 Cal. 
gal, 181. P 59, 61, 4 ALR. 348 [cit 
Cye]; McLean vy. Llewellyn Iron 
Works, 2. Cal; A. 346,783 P 1082, 
1085; Harniss v. Bulpitt, 1 Cal. A. 
140, 81 P 1022, 

Conn.—Yale Univ. v. New Haven, 
104 Conn. 610, 1384 A 268, 47 ALR 667. 

Fla.—Bozeman v. St. Petersburg, 
74 Fla. 336, 76 S 894; Gainesville v. 
Phifer, 64 Fla. 34, 59 & 194; Robbins 
v. White, 52 Fla. 613, 42 S 341. But 
see Garnett v. Jacksonville, ete., R. 
Co., 20 Fla. 889 (holding ‘that the 
maintenance of a public nuisance, 
such as a railroad built along a street 
without authority, will not be en- 
joined at the instance of an abutter). 

Ga.—Ashford v. Walters, 160 Ga. 
350,. 12% SH .758; Coker v. Atlanta, 


ete., R. ae 123 Ga. 483, 51 SE 481; 
Cohen Georgia Bank, 81 Ga. 723, 
7 SE sil; Macon v, Harris, 75 Ga. 
761 


Tl. —Field v. Barling, 149 Ill. 556, 
37 NE 850, 41 AmSR 2311, 24 LRA 
406; Harll v. Chicago, 136 Ill. 277, 26 
NE ‘370; Stejenka vy. National Bever- 
age Co., 230 Ill; A. 27; Nichols v. 
Sadorus, 120 Ill. A. 70. 


An owner is not confined to 
actual or compensatory damages when there is ew- 
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general, 


Ind.—Williams y. Citizens’ R. Co., 
180 Ind. 71, 29 NE 408, 30 AmSR 201, 


15 LRA 64; Chicago, ete, R. Co, v. 
Hisert, 127 Ind. 156, 26 NE 759; 
Pettis v. Johnson, 56 Ind. 139; Bw- 
bank v. Yellow Cab Co., 84 Ind. A. 
144, 149 NE 647. 

Iowa.—Krueger v. Ramsey, 188 


Towa 861, 175 NW 1; Young vy. Roth- 
rock, 121 Iowa 588, 96 NW 1105. 
Kan.—Highbarger v. Milford, 71 
Kan. 331, 80 P 6388; Mikesell v. Dur- 
kee, 34 Kan. 509, 9 P 278. i 
Ky.—WNieten v. Kimsey, 177 Ky. 
817, 198 SW 208; Clay v. Trimble, 165 
Ky. 697, 178 SW 1086; Bourbon Stock 
Yards Co. Vv. Wooley, 76 SW 28, 25 
Kyl 477; Alexander v. Tebeau, 71 
SW 427, 24 Kyl 1305; Gibson v. 
Black, 9 "SW 379, 10 KyL 373. 
La.—Howcott yv. Ruddock-Orleans 
Cypress Co., 146 La. 318, 88 S 586; 
Porche vy. Barrow, 134 La, 1090, 64 
S 918, 
Md.—Brauer y. Baltimore Refriger- 
ating, etc., Co., 99 Md. 367, 58 A 21, 


105 AmSR 304, 66 LRA 403; Town- 
send v. Epstein, 938 Md. 537, 49 A 
629, 86 AmSR 441, 52 LRA 409; 


Roman y. Strauss, 10 Md. 89; White 
v. Flannigain, 1 Md. 525, 54 AmD 
668. 
Mich.—Mcecllhinny y. Trenton, 148 
Mich. 380, 111 NW 1083, 118 AmSR 
5838, 10 LRANS 628, 12 AnnCas 23; 
Wilkinson v. Dunkley-Williams Co., 
139 Mich. 621, 103 NW 170; Forbes 
v. Detroit, 139 Mich. 280, 102 NW 
740; Pratt v. Lewis, 39 Mich, 7. 
Minn.—Anderson y. Landers-Mor- 
rison-Christenson Co., 127 Minn. 440, 
149 NW 669; International Lumber 
Co. v. American Suburbs Co., 119 
Minn. 77, 137 NW 395; Gustafson v. 


Hamm, 56 Minn. 334, 57 NW 1054, 
22 LRA 565; Schurmeier v. St. Paul, 
etc.,, R.°Co.,; 10° Minn, 82,~88 AmD 
59 


Miss.—Caldwell v. George, 96 Miss. 
484, 50 S 631; Shoemaker y. Coleman, 
94 Miss. 619, 47 S 649; Biloxi City R. 
Co. v. Maloney, 19 S 832; Canton Cot- 
ton Warehouse Co. y. Potts, 69 Miss. 
31,10 S 448. 

Mo.—Longworth v. Sedevic, 165 
Mo. 221, 65 SW _ 260; Glaessner v. 
Anheuser-Busch Brewing Assoc., 100 
Mo. 508, 183 SW 707; In re Heffron, 
179 Mo. A, 639, 162 SW 652; Zim- 
merman v. Metropolitan St. R. Co., 
154 Mo. A, 296, 184 SW 40; Foudry v 
St. Louis, “ete, R.o--Co., 130 Mo. 
104, 109 SW 80. 

Mont.—lIverson v. Dilno, 44 Mont, 
270,119 P 719. 

N. J.—West Long Branch v. Hoch, 
99 N. J. Bq. 108, 138 A 106 [rev 99 
N. J. Eq. 356, 131 A 889]; Van Duyne 
v. Knox Hat. Mtg. Co. tL Is J.’ Ba. 

875, 64 A 149, 

N. Y.—Flynn v. Taylor, 127 N.Y. 
596, 28 NE 418, 14 LRA 556; Hilton 
Vv. New York, 137 App. Div. 884, 121 
NYS 758; Odell v. Bretney, 93 App. 
Div. 607, "87 NYS 655 [mod 88 Misc. 
603, 78 NYS 67]; Wetmore v. Story, 
22 Barb, 414, 3 AbbPr 262; Hersee v. 
Buffalo, Sheld. 445; Porth v. Man- 
hattan Ri Co., 58° N.. Ye. Super.’ 366, 
11 NYS 6383 [aff 134.N. Y. 615, 32 NE 
649]; Brown-Brand Realty Co. v. 
Saks, 126 Misc. 336, 214 NYS 230 [aff 
218 App. Div. 827 mem, 218 NYS 706 
mem]; Wilcken vy. West Brooklyn 
R. Co., 1 NYS 791; Elias v. Suther- 
land, 18 AbbNCas 126; Jaques v. Na- 
tional Exhibit Co., 15° AbbNCas 250; 
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dence in the case which authorizes vindictive or 
punitive damages.*? 

[§ 3752] (4) Actions for Abatement or Injunc- 
tion*?—(a) In General. 
enjoin the obstruction of a street in front of or near 
his property where he suffers special injury there- 
from different from that suffered by the public in 
as where his easement of access or the 
value of his’ property or possession is impaired ;** 
but the act complained of must be clearly shown to 


An abutter may ordinarily 


Callanan y. Gilman, 67 HowPr 464 
[aff 52 N. Y. Super. 112]. 

N. C.—Crawford v. Marion, 154 N. 
C. 73, 69 SE’ 763, 35 LRANS 193. 

Oh.—Sorg vy. Oak Harbor, 20 Oh. 
As O13 tb NE 800; Root v. Penn- 
sylvania Cox": OhS&CP 315, ‘7 ORNP 
337; Salzer v. Bowlus- Hackett Fruit 
Co., 16 OhNPNS 358. 

Okl.—Revard vy. Hunt, 29 Okl. 835, 
119 Ps 589. 

Or.—Tooze v. Willamette Valley 
Southern KR. Co.,. 77 Or. 157, 4150 
252; Bernard v. Willamette Box, ete., 
Co., 64 Or. 228, 129 P 1039; Baines v. 


Marshfield, ete., B2Co,, 62 Or, 5105 
124 P 672. 

Pa.—Clymer v. Roberts, 220 Pa. 
162, 69 A 548; Thomas vy. Inter- 
County St. R. Co., 167% Pal. U20.°34 JA 
476; Oglevee v. Quaker City El. R. 


Co., 29 A 111; Potts v. Quaker City 
El. Ri Ca)” 1617 7 Pa. |3965h259 5 AN Oss 
Sterling’s App., 111 Pa. 35, 2 A 105, 56 
AmR 246; Riley v. Pennsylvania Co., 
‘32 Pa. Super. 579; Gukrowitz w 
Lucker, 29 Pa. Dist. 818; Baldwin 
v. Conway, 2 Pa. Dist. & Co. 159; 
Daflinger v, Pittsburg, etc., Tel. Co., 
rf PittsbLegJNS 37, 14 YorkLegRec 

Tenn.—Tennessee Brewing Co. v. 
Union R. Co., 113 Tenn. 58, 85 SW 
ee Perkins v. Ross, (Ch. A.) 42 SW 
5 

Tex.—Humble Oil, etce., Co. v. Mar- 
tarana, (Civ. A.) 272 SW 299; Shel- 
ton v. Phillips, (Civ. A.) 229 Sw 967; 
Orange v. Rector, (Civ. A.) 205 SW 
503; Bowers v. Machir, (Civ. A. wa ST 
Sw: 758; Galveston Commercial As- 
soc. ¥. Ort, (Civ. A.)}!165 SW 907; 
American Constr. Co. v. Seelig, (Civ. 
A.) 1381 SW 655 [aff 104 Tex. 16, 
1338 SW 429]. 

Utah.—Hague v. Juab County Mill, 
etc.,.Co., 37 Utah 290, 107 P 249. 

Va.—Shield vs Peninsula Land Co., 
147 Va. 736, 1383 SE 586. 

Wash.—Motoramp Garage Co. v. 
Tacoma, 186 Wash. 589, 241 P 16, 42 
ALR 886; Reed v. Seattle, 124 Wash. 
185, 218 P 923, 29. ALR 446; Ostant 
v. Pacific Grocery Co., 117 Wash. 103, 
200 P 10382; Humphrey v. Krutz, 77 
Wash. 152, 137 P 806. 

W. Va.—Byrne .v. Wheeling Can 
Co., 72 W. Va. 600, 78 SH 758; Pence 
y, Bryant, 54 W. Va. 263, 46 SE 
275. 

Wis.—Milwaukee Boiler Co. v. 
Wadhams Oil, etc., Co., 126 Wis. 32, 


105 NW 312; Tilly v. Mitchell, etc., 
Co., 121 Wis. 1,98 NW.969, 905 
AmSR 1007. 

Ont.—Taylor v. Gage, 30 Ont. L. 


75, 5 OntWN 489, 16 DomLR 686. 

[a] Mandato injunction. — 
Where a_ building is constructed 
pending an action by an abutting 
owner to restrain the obstruction of 
a street thereby, and plaintiff there- 
after establishes her right to an in- 
junction, the right may be enforced, 
although in yielding obedience to the 
restraint defendant incidentally may 
be compelled to perform some act, 
notwithstanding the code provides 
that an injunction can only restrain. 
Hendricks vy. Jackson, 143 Ga, 106, 
84 SE 440. 

[b] A city, in its proprietary ca- 
pacity as the owner of lots, can, 
like any other owner, sue for injunc- 
tion to restrain the placing of an 
additional burden on the _ streets 
abutting its lots.. Milwaukee v. Mil- 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


house 


be an obstruction.*® An action by an abutting owner 
is not precluded by the fact that there is a criminal 
ordinance prohibiting such an obstruction.*® A stat- 


ute requiring the board of public 


vise all public works of the city, and giving it 
exclusive power over the streets, does not deprive 
an abutting property owner of his right to injunc- 
tion against obstructions in streets, if he would 
otherwise be entitled to such relief.*? 
tenance of similar structures throughout the city 
does not justify denying relief to an abutting owner 


injured by a public nuisance.*® 
Ownership or title. 


waukee Hlectric R., etc., Co., 1738 Wis. 
400, 180 NW 339, 181 NW 821. 
- 45. Crofford v. Atlanta, ete, R. 
Co., 158 Ala, 288, 48 S 366; Panout- 
sos vy. Ambridge, 79 Pa. Super. 292; 
Cunningham v. Entrekin, 3 Pa. Dist. 
291, 34 WklyNC 353. 

fa] Encroachments or obstruc- 
tiens restrained.—(1) Interference 
with light, air, and view. Yale Univ. 
v. New Haven, 104 Conn. 610, 134 A 
268, 47° ALR. 667; Brown-Brand 
Realty Co. v. Saks, 126 Misc. 336, 
214 NYS 2380 [aff 218 App. Div. 827, 
218 NYS 706 mem]; Shield v. Penin- 
sula Land Co., 147 Va. 736, 133 SE 
586. (2) Elevated roadway. Bernard 
v. Willamette Box, etc., Co., 64 Or. 
223, 129 P 1039. (3) Private tram- 
way. Baines v. Marshfield, etc., R. 
Won 62, Or 510,124" PT eT 2. (4) 
Flower stand. Cypress Lawn Ceme- 
tery Assoc. v. Lievre, 55 Cal. A. 228, 


200 -P 150: (5) Garden in street. 
Wilson v.° Burress, 1138 S. C.: 474, 
101 SE 820. (6) Wagon scales. 


Florence v. Woodruff, 178 Ala. 137, 


59 S 435. (7) Flume. Hague v. Juab 
County Mill, etc., Co., 37 Utah 290, 
107 P 249. (8) Dumping slag. Sloss- 


Sheffield Steel, etc’, Co. v. McLaugh- 
fim 17S: 2Ala- 16,00 09.05 22-2 1.(9) “So- 
liciting transfer business in front of 
railroad station. Pennsylvania Co. 
v. Donovan, 116 Fed. 907 [mod on 
other grounds 120 Fed. 215, 57 CCA 
362, 61 LRA 140, and aff 124 Fed. 
1016 mem, 60 CCA 168 mem (aff 199 
U. S. 279,. 26 SCt 91, 50 L. ed. 192)]. 
(10) Congregation of members of 
labor union and sympathizers. Iver- 


ans v. Dilno, 44 Mont. 270, 119 P 
719, 

{b] Encreachments or obstruc- 
tions not restrained.—(1) Viaduct 


carried over street upon arch thirty 
feet high, leaving passageway thirty 
feet wide. Crofford v. Atlanta, etc., 
R. Co., 158 Ala. 288, 48 S 366. (2) 
Bridge across street and twenty feet 
above it. Offutt v. John Roth Pack- 
Me Oo 71 On. Cir: *CtiN. 8S: -357, 31 
Ot Cir;) Ct.58. 

‘[c] Obstruction due to failure to 
grade.—A court of equity will not 
restrain, as a nuisance, as obstruct- 
ing access to plaintiff's property, the 
maintenance of a concrete gas valve 
in the ungraded portion of 
a street intersection, where it ap- 
pears that the valve house conforms 
to the grade of the area in which it 
is located, and the real nuisance con- 
sists not in the erection of the valve 
house, but in the failure of the bor- 
ough to grade the street. Panoutsos 
v. Ambridge, 79 Pa. Super. 292. 

[d] Private nuisance.—The occu- 
pation of a part of a sidewalk, used 
by passers-by and those seeking en- 
trance to plaintiff's premises, with 
a structure of iron work and glass 
to obtain access to the basement of 
the building, is a private nuisance, 


which plaintiff may enjoin, and as 


to which he may recover his special 
damages. Levy y. Murray, 56 Misc. 
354, 196 NYS 689. 

46. Crawford vy. Marion, 154 N. C. 
13, 69 SE 763, 85 LRANS 193. 


An abutting owner who is 
the owner of the fee in the street*? may maintain 
an action to enjoin an encroachment interfering 
with his rights,°° but ownership of the fee is not 


\ 
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requisite.>+ 


works to super- 


The main- 
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Plaintiff need not show perfect title to 
the abutting property in himself in fee simple,°? 
but he need only show such interest in the land as 
abutting owner as entitled him to ingress to, and 
egress from, the property.°® 
abutter in the street are appurtenant to the land 
and cannot be reserved to him on a sale of the 
property so as to enable him to enjoin the commis- 
sion of trespass thereon occurring after the sale.®* 

Necessity and sufficiency of special damages. 
is necessary that complainant shall have sustained 


The easements of an 


It 


an individual or specific damage in addition to that 


_ 47. Louisville, etc., R. Co. v. Cow- 
ley, 164 Ala, 331, 50 S 1015. 

48. Brown-Brand Realty Co. Vv. 
Saks, 126 Misc. 336, 214 NYS 230 
[aff 218 App. Div. 827, 218 NYS 706 
mem]. 

49. See supra § 3666. i 

50. Bradley v. Degnon Contracting 
Co., 80 Misc. 90, 140 NYS 825 [aff 157 
App. Div. 237, 141 NYS 852]. 

51. Hart v. Buckner, 54 Fed. 925, 5 
CCA 1; Orange v. Rector, (Tex. Civ. 
A.) 205 SW 503; Galveston Commer- 


Cial- Assoc. Sv rOrt) (Tex “Civ, At) 
165 SW 907. Compare St. Columba’s 
Chureh v. North Jersey St. R. Co., 


(N. J. Ch.) 70 A 692 (holding that, 
unless an abutting owner owns the 
fee in the street, he cannot maintain 
a suit to enjoin a nuisance in the 
street which injures him only in 
rights enjoyed by him-as one of the 
public). 

Richardson v. O’Hanrahan, 
A.) 256 P 11083; Shoemaker v. 
Coleman, 94 Miss. 619, 47 S 649; 
Shield v. Peninsula Land Co., 147 
Va. 736, 133 SE 586. 

[a] As presumptive owner.,—A lot 
owner can sue to enjoin an obstruc- 
tion of a street to the center thereof 
as the presumptive owner. Richard- 
ee v. O’Hanrahan, (Cal. A.) 256 P 
1103. 

53. Shoemaker v. Coleman, 94 
Miss. 619, 47 S 649; Humble Oil, etc., 
Co. v. Martarana, (Tex. Civ. A.) 272 
Sw 299. 

{a] Discrepancies in chain of title 
immaterial.—In a suit by an abutting 
property owner to enjoin a railroad 
from maintaining dangerous gas and 
oil tanks as obstructions in a street, 
discrepancies in field notes in some 
of the deeds constituting his chain 
of title are immaterial, the ultimate 
issue being whether there had been 
a dedication of the strip constitut- 
ing the street to the city, as opposed 
to the railroad’s claim of title. Hum- 
ble Oil, etc., Co. v. Martarana, (Tex. 
Civ. “AL)' 272 SWii299: 

54. Pegram y. New York Hl. R. 
Co., 147 N. Y. 135, 41 NE 424 [aff 8 
Misc. 425, 28 NYS 592]. 

55. Thorpe v. Clanton, 10 Ariz. 
94, 85 P 1061; Bozeman y. St. Peters- 
burg, 74 Fla. 336, 76 S 894; Winter 
v. Mays, 170 Ky. 554,.186 SW 127, 
128 [cit Cyc]. 

[a] Although plaintiff’s property 
is vacant, the obstruction of a street 
giving access to her property from a 
ear line specially injures plaintiff, 
since it renders the property unavail- 
able for buildings. Howcott y. Rud- 
dock-Orleans Cypress Co., 146. La. 
318, 838 S 586. 

[b] Definiteness of showing.—The 
requirement to show special injury 
and loss, to authorize maintenance by 
an individual of an injunction against 
obstruction of the right of passage 
of the public, does niot call for 
such exact. amounts as might be re- 
quired in an action for damages. 
Hard v. Blue Points Co., 170 App. 
Div. 524, 156 NYS 465. 

[c] Mere inconvenience. — The 
closing of a public street not ad- 


suffered by the public at large.5® 
not entitled to an injunction where he is merely 
injured in common with the rest of the community, 
even though in a greater degree.®¢ 


An abutter is 


It is not, how- 


jacent to complainant’s property nor 
affording direct access thereto, mere- 
Ibis causing him inconvenience in 
going from his premises to a certain 
part of the town, is not such special 
injury as entitles him to an injunc- 
tion. Guttery v. Glenn, 201 Ill. 275, 
66\NE 305. See Lowe vy. Lawrence- 
burg, 177 Ind. 629, 98 NE 637 (hold- 
ing that an allegation that the clos- 
ing of a street, on which plaintiff's 
property did not abut, would cut off 
his most convenient route to another 
street and the river does not show 
any special injury to his property 
entitling him to injunction, where the 
most direct route from his property 
to such street and the fiver was 
by the street on which his property 
abutted). 

{d] Interference with direct pas- 
sage from hotel to depot.—One own- 
ing a lot bounded on a street that 
is obstructed, upon which lot a hotel 
business is conducted, where the ob- 
struction prevents direct passage 
from the hotel to the depot, neces- 
sitating two crossings of a railroad 
track or else a more circuitous route 
in reaching the depot, resulting in 
irreparable damage to the hotel busi- 
ness and decreasing the value of the 
property, suffers a peculiar and sub- 
stantial injury for which he may sue. 
Brown v. Florida Chautauqua Assoc., 
59 Fla. 447, 52 S 802. 

[e] Dumping slag causing circuit- 
ous travel.—The owner of property 
abutting on a ‘street, who is com- 
pelled by reason of the dumping of 
slag in the street to take a circuit- 
ous route along other streets in 
traveling between his property, is 
entitled to injunctive relief as suf- 
fering special damages from a public 
nuisance. Sloss-Sheffield Steel, etce., 
Co. v. Johnson, 147 Ala. 384, 41 S 
907, 8 LRANS 226. 

56. U. S.—Currier v. West-Side 
El. Patent R. Co., 6 F. Cas. No. 3,498, 
6 Blatchf. 487. 

Ariz.—Thorpe v. Clanton, 10 Ariz. 
94, 85 P 1061, 

Cal.—Williams vy. Los Angeles R. 
Co., 150 Cal. 592, 89 P 3380; Hogan 
ven Central PaciLR.Co;. TiiCaless3y at 
P 876. 

Ill.—Guttery v. Glenn, 201 Ill. 275, 
66 NE 305; Pittsburg, ete., R. Co. v. 
Cheevers, 149 Ill. 430, 37 NE 49, 24 
LRA 156 [aff 44 Til. A. 118), 

Iowa.—Ingram v. Chicago, ete, R. 
Co., 38 Iowa 669. 

Ky.—Caneyville v. Phelps, 201 Ky. 
190, 256 SW 38; Maxwell yv. Fayette 
Nat. Bank, 186 Ky. 625, 217 SW 690; 
Labry v. Gilmour, 89 SW 231, 28 KyL 
311. 

Md.—Fralinger v. Cooke, 108 Md. 
682, 71 A 529; Townsend v. Epstein, 
93 Md. 587, 49 A 629, 86 AmSR 444, 
52 LRA 409. 

Miss.—Shoemaker v. Coleman, 94 
Miss. 619, 47 S 649. 

Mo.—John K. Cummings Realty, 
etc., Co. v. Deere, 208 Mo. 66, 106 SW 
496, 14 LRANS 822; In re Heffron, 
179 Mo. A. 639, 162 SW 652; Charles 
H. Heer Dry Goods Co, v. Citizens 
R. Co., 41 Mo. A. 63 


‘ 
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ever, necessary that his property shall abut upon 
the obstructed portion of the way,*? although it 
has been held in some jurisdictions that, where the 
obstruction is of the street in a portion of a city 
platted into blocks, only those owning property in 
the particular block can be said to suffer an injury 
distinct: from that suffered by the general public.°® 
Remote danger will not suffice, but it must be threat- 
ened and probable,°® and the injury must be ma- 
terial.6° Equity will not interfere to prevent slight 
injuries to technical rights but only to prevent seri- 
ous damage to substantial rights.°* 

Continuity of obstruction. It is not necessary 
that the interference with plaintiff’s right of access 
be continuous and uninterrupted in order to entitle 
him to injunctive relief.%? 

Existence or opening of street or highway. The 
fact that the street or highway may have been 
abandoned by the publie will not affect the right 
of an abutting owner to protection of the easement 
which he may have in the street for the purpose 
of ingress to, and egress from, his premises.®* It-is 
immaterial that the city, which had accepted a 
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dedication of the street, had not opened it up its 
full length when the obstructions were erected.** 
Although a private citizen cannot in his individual 
right sue to enforce an ordinance, under a statute 
authorizing a private citizen who finds his prop- 
erty or rights in danger of being injured by the 
acts of a corporation to challenge the authority of 
the corporation to the possession of the right or 
franchise to. do the act from which such alleged 
injury results, an abutting owner may sue to en- 
join acts by a corporation in violation of the con- 
ditions of an ordinance under which it acquired 
the right to use the street.°° Persons not inter- 
ested in land over which a highway was constructed 
cannot assert that the ordinance establishing it did 
not take effect because the consent of the owners 
had not been obtained.®® 

Against adjoining owner. Where special damage 
is shown, the owner or occupant of premises abut- 
ting on a street may enjoin the use of adjoining 
premises in such a way as to constitute an obstruc- 
tion of a highway,®’ but an adjoining owner is not 
entitled to an injunction where he suffers no in- 
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N. J.—Morris, ete., R. Co. v. Psud- 
din, 20 N. J. Eq. 530. 

N. Y.—Adler' vy. Metropolitan El. R. 
Co., 138 N. ¥.173, 33 NE 935; Hard 
v. Blue Points Co., 170 App. Div. 
524,156 NYS 465; Wormser v. Brown, 
72 Hun 93, 25 NYS 553 [aff 149 N. Y. 
163, 48 NE 524]; Sautter v. Utica 
City Nat. Bank, 45 Mise. 15, 90 NYS 
838 [aff 119 App. Div. 898 mem, 104 
NYS 1139 mem (aff 193 N. Y. 661 
mem, 87 NE 1126 mem)]. 

Oh.—Offutt v. John Roth Packing 
Cos LL Oh! Cir. iC; Sio8b7> 8cOh. 
Cir. Ct. 58; Harrison v. Mt. Auburn 
Cable R. Co., 9 Oh. Dec. (Reprint) 
805, 17 CincLBul 265; Webb v. Ohio 
Gas Fuel Co., 9 Oh. Dec. (Reprint) 
662, 16 CincLBul 121. 

S. C.—Wyatt v. Cely, 86S. C. 539, 
68 SE 657. 

Va.—Bowe v. Scott, 113 Va. 499, 75 
SE 123 {writ of error dism 233 U. S. 
658, 34 SCt 769, 58 L. ed. 1141]. 

W. Va.—Davis Colliery Co. Vv. 
Harding, 83 W. Va. 609, 98 SEH 815. 

fa] Obstruction of vacated por- 
tion of street.—A property owner on 
a street or alley, a portion of which, 
other than the part on which he 
abuts, is vacated by the city coun- 
ceil, has no right to enjoin the ob- 
struction of the vacated portion by 
the owners to whom it reverted, 
where he has reasonable access to 
his property by other streets and 
alleys, although the distance he may 
have to travel in some directions may 
be greater than before the vacation. 
Kinnear Mfg. Co. v. Beatty, 65 Oh. 
St. 264, 62 NE 341, 87 AmSR 600. 

[b] Special injury not negatived. 
—Where a private property owner 
sued to compel removal of obstruc- 
tions on streets giving access from 
her property to a car line, the fact 
that there was no bridge on such 
streets across a canal between plain- 
tiff's property and the car line, but 
was on a street giving indirect ac- 
cess, does not negative special injury 
to plaintiff by the obstruction. How- 
cutt v. Ruddock-Orleans Cypress Co., 
146 La. 318, 83 S 586. 

57. Ala.—Alabama Great South- 
ern R. Co. v. Barclay, 178 Ala. 124, 
59 S 169. ' 

Ga.—Dure v. Macon, 159 Ga. 875, 
127 SE 142. 

Kan.—Highbarger v. Milford, 71 
Kan. 331, 80 P 6338. 

Mo.—John K. Cummings Realty, 
etc., Co. v. Deere, 208 Mo. 66, 106 SW 
496, 14 LRANS 822, 

N. C.—Butler v. F. R. Penn To- 
bacco Co., 152 N. C. 416, 68 SE 12, 
136 AmSR 881. 

[a] Streets included.—Where one 


purchased a plotted parcel of land 
bounded by laid out and dedicated 
streets, such streets as he obtains 
the right to the use of are those 
which bound the block in which the 
land is situated, or such as furnish 
access to the same from either direc- 
tion. Highbarger v. Milford, 71 Kan. 
331, 80 P 633. 

58. Alsip v. Hodge, 214 Ky. 438, 
283 SW 392. 

[a] One who owns property with- 
in the block where the street is ob- 
structed is held to suffer an injury 
distinct from that suffered by the 
general public. Volpenheim vy. West- 
erfield, 216 Ky. 157, 287 SW 545. 

59. Corcoran v. Chicago, ete. R. 
Co., 149 IH, 291, 37 NE 68; Fralinger 
v. Cooke, 108 Md. 682, 71 A 529; 
Faust vy. Passenger R. Co., 3 Phila. 
(Pa.) 164; Humphrey v. Krutz, 77 
Wash, 152, 156, 187, P 806 [cit Cyc]. 

[a] Apprehended injury.—Owners 
of property on a public highway may 
maintain injunction to prevent ap- 
prehended injury from a public nui- 
sance, such as an erection of a pas- 
senger railroad on a street in front 
of their property contrary to Jaw. 
Faust v. Passenger R. Co., 3 Phila. 
(Pa.) 164. 

60, Pittsburg, etc., R. Co. y. Chee- 
Ners, al4onyld. 430, pot oN B49 oe 
LRA 156; Hyland v. Short Route R. 
Transfer Co., 11 SW 79, 10 KyL 900; 
Loeber y. Butte Gen, Electric Co., 16 
Mont. 1, 39 P 912, 50 AmSR 468; 
Baines v. Marshfield, etc., R. Co., 62 
Or. 510, 124 P 672: 

61. Folmar Mercantile Co. v. Lu- 
verne, 203 Ala, 368, 83 S 107; Adler 
v. Metropolitan El. R. Co., 188 N. Y. 
172, 38 NE 935; Wormser v. Brown, 
72 Hun 98, 25 NYS 553 [aff 149 N, Y. 
163, 438 NH 524}; McMellen v, Wil- 
liamson, 16 Pa. Dist, 268, 

[a] If, compared with loss pub- 
lic would suffer if obstruction was 
ahated, injury to property owner is 
slight, injunctive relief will not be 
granted. Folmar Mercantile Co. v. 
Luverne, 208 Ala, 363, 88 S 107. 

62. Baines v. Marshfield, ete., R. 
Co.,.62..0r. 610,.124)P. 672; 

638. Hague v. Juab County Mill, 
etc., Co., 37 Utah 290, 107-.P 249. 

64. Shoemaker v. Coleman, 94 
Miss, 619, 47 S 649. 

65. Edwards v. Pittsburg Junction 
R.. Coy 2158Pa, 597, 64)A 98; 

[a] Where a railroad company 
laid its track on streets under an 
ordinance which expressly provided 
that the company should not use the 
steam whistle as a signal nor use 
bituminous coal as fuel for its loco- 
motives, on violations of these con- 


ditions by the company an owner 
of adjoining land may maintain a bill 
in equity to restrain the company 
from the use of the whistle as a 
Signal, and from the use of bitu- 
minous coal as a fuel for its loco- 
motives. Hdwards y. Pittsburg Junc- 
tion R. Co., 215 Pa. 597, 64\A.798. 

66. Grace v. Walker, 95 Tex. 89, 
64 SW 930, 65 SW 482. 

67. Ky.—Catlett vy. Nooe, 220 Ky. 
243, 294 SW 1083. 

Nebr.—World Realty Co. v. Omaha, 
aay hoe 396, 203 NW 574, 40 ALR 

N. Y.—Politis v. Times Square 
Impr. Co., 168 App, Div. 814, 154 NYS 
466; Hatfield vy. Strauss, 117 App. 
Div. 671; 102 NYS 934 [aff 189 N.. Y. 
208, 82 NE 172]; Hallock v. Scheyer, 
33 Hun 111; Brown-Brand Realty Co. 
v. Saks, 126. Misc. 336, 214 NYS 230 
[aff 218 App. Div. 827 mem, 218 N¥S 
706 mem]; Stevenson y. Pucci, 32 
Misc. 464, 66 NYS 712. 

Pa.—Green y. Thresher, 235 Pa. 
169, 88 A 711, AnnCas1913D 1210; 
Aedes v. ‘Lucker, 29 Pa, Dist. 

Tex.—American Constr.) .3 Ce... 
Seelig, (Civ. A.) 181 SW 655. [aff 
104. Tex. 16,133 SW. 429]; Ingram 
OP rig 59 Tex. Cive' A. 7,125 (Siw 


[a] Obstruction of ht, air, and 
view.—World Realty ae v. Omaha, 
113 Nebr. 396, 208 NW 574, 40 ALR 
13138; Hallock y. Scheyer, 33 Hun (N. 
Y.) 111; American Constr. Co. v. See- 
lig, (Civ. A.) 181 SW 655 [aff 104 
Tex. 16, 183 SW 429]. 

[b] Ultra vires license.—Where 
the board of estimate and apportion- 
ment of Greater New York exceeds 
its powers by granting to the owners 
of a department store a privilege to 
construct and operate a spur track 
in the street to connect its store 
with a street railway, to be used 
exclusively for the transportation of 
its goods, the owner of property ad- 
joining such department store and 
abutting the street at the point where 
such spur track was intended to be 
constructed, whose means of ingress 
and egress would be seriously inter- 
fered with thereby, 
capacity to sue to restrain the con- 
struction of such track. Hatfield v. 
Strauss, 117 App. Div. 671, 102 NYS 
934 [aff_189 N. Y, 208, 82 NE 172). 

[ce] One removing rock from a lot 
will be enjoined from unnecessarily 
obstructing the street in front of the 
adjoining premises. Stevenson vy. 
Pucci, 32 Misc. 464, 66 NYS 712. 

{d] Facts showing special dam- 
age.—Where plaintiff, the owner of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


has sufficient™ 
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jury, inconvenience, or damage not suffered by the 


general public.®© To entitle a lot owner to enjoin 
an encroachment upon a highway by an adjoining 
owner, it is not necessary that all access to his lot 
therefrom be cut off.6° Where an obstruction con- 
stitutes a public nuisance, it has been held that 
a suit in equity to compel removal may be brought 
by the prosecuting attorney of the county in the 
name of the state, at the relation of an adjoining 
owner.*° 

Purchasers with reference to plat. An owner of 


land in a plan of lots may sue to compel the removal | 


of an encroachment, on a street shown on the plan, 
by the owner of another lot,74 unless the cireum- 
stances are such that the street will be regarded 
as abandoned as between the parties.” 

[§ 3753] (b) Adequacy of Remedy at Law. As 
in other eases,’® ordinarily an abutting owner is 
not entitled to injunctive relief where he has an 
adequate remedy at law.’* But where the obstruc- 
tion is such as to destroy the street or other way 
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turbed use of complainant’s property,’® the remedy 
by way of damages will not be regarded as full, 
adequate, and complete, and in such a case an abut. 
ting owner is not limited to an action for dam- 
ages, although defendants are amply able to pay 
them.*? 

[§ 3754] (c) Relative Convenience and Injury. 
In accordance with the rules applicable in the ease 
of injunctions generally,’® the court may in its dis- 
cretion refuse injunctive relief where complainant’s 
damages and injury are slight in comparison with 
the loss which respondents would suffer if the re- 
lief prayed for were granted,’® although such cir- 
cumstances will not of necessity demand a denial 
of relief.®° 

[§ 3755] (d) Laches and Hstoppel.®+ 
unreasonable delay in seeking injunctive relief may 
bar the right of the abutting owner,’? his action 
will not be precluded where brought within a rea- 
sonable time,** nor does delay preclude relief in 
the case of a continuing nuisance.’ So the abutting 


as such,’> or to prevent the unimpaired and undis- || owner must act 


title him to relief. 


864, 82 SE 89. 


82 SE 89. 


property occupied as a fruit store 
and dwelling and having the usual 
shop window in front, proved that 
it was necessary to reduce the rent 
of the store by reason ofthe erection 
and maintenance by defendant of a 
large storm door covering the steps 


“and most of the front of defendant’s 


house and extending out over the 


sidewalk, and that his property was' 


thereby ‘rendered less valuable for 
business purposes, this was such 
special damage to plaintiff as to en- 
Gukrowitz v. 
Lucker, 29 Pa. Dist. 818. 

68. axwell v. Fayette Nat. Bank, 


186 Ky. 625, 217 SW 690; Wormser 
Vv. Brown, 72° Hun 93;-°25-NYS» 553: 
faff 149 N.Y. 163, 438 NE: 524]; 


Shelton vy. Phillips, 
229 SW 967. 

[a] Encroaching areaway.—In a’ 
suit to enjoin an areaway ercroach- 
ing on a sidewalk, and maintained for 
the benefit of an adjacent property 
owner, where no evidence of special 
or peculiar injury to, or interfer- 
ence with, ingress and egress is 


shown, he is not entitled to injunc-' 


tive relief to abate the areaway as 
a nuisance, notwithstanding 
areaway might constitute a public 
nuisance. Maxwell v. Fayette Nat. 
Bank, 186 Ky. 625, 217 SW 690. 

69. Shelton y. -Phillips, (Tex. Civ. 
A.) 229 SW 967. 

[a] ‘The fact that the ehetruction 
did not cut off all access is a matter 
of evidence as to special or peculiar 
damage, which it rests upon plaintiff 
to prove to secure an _ injunction, 
Shelton ae Phillips, (Tex, Civ. A.) 
229. SW 96 

State v. Mulligan, 173 Mo. A, 


71. White v. Flannigain, 1 Ma. 
525, 54 AmD 668; People’s Nat. Bank 
v. Liquid Carbonic Co., 226 Pa. 503; 
i> A. .677; Chapin. v. Lake, 116 Va, 
See Jessop v. Kittan+ 
ning Borough, 225 Pa. 589, 74 A 554 
(holding that the purchaser of a lot 
Sold according to plan may use the 
streets and alleys shown thereon and 


70, 
mi 460 Sw 9 


“prevent by injunction their obstruc- 


tion, although his predecessor in ti- 
tle has closed part of one of the 
alleys, and he will not be required 
to reopen it before an injunction is 
granted where the-obstruction has 
been maintained for so long a time 
as to give him title to the alley by 
adverse possession). 

72. Chapin v. Lake, 116 Va. ae 


73. See Injunctions §§ 37, 38. 

74. Ala.—Russell v. Holderness, 
216 Ala. 95, 112 S 309. 

Conn.—Norwich Gas Light Co.. v. 
Norwich City Gas Co., 25 Conn: 19. 

Ga.— Kavanagh v. Mobile, etc., R: 


(Lex -Cive VAs)| 


such 


Co., 78 Ga. 271, 2 SE 636. 

Ill.— Hill vy: St. Louis, ete., R. Co., 
243 Ill. 844, 90 NE 676; Parlin v. 
rity 11 Dll. A. 396. 

. J.—Roake v. American Tel: Co., 
Srine J. Eq. 35, 2 A 618, 

Ne “Y.—Hellinger v. New York, 181 
App. Div. 254, 168 NYS 271 [rev 95 
Misc. 394, 160 NYS 741]. 

Or.—Baines vy. Marshfield, ete, R. 
Co:, 62: Or.’ 510,.124 P 672, 

W. Va.—Ohio River R. Co. v. Gib- 
bens, 35 W. Va. 57, 12 SH 1093. 

Compare Foudry y.. St. Louis,. etc., 
R. Co., 180 Mo. A. 104, 109 SW 80 
(holding that, when either the use 
of a street for traffic and travel or 
access to private property therefrom 
is obstructed by the laying and op- 


eration of a proposed railway track,’ 


an injunction will lie, although, per- 
haps, injunctive relief might be de- 
nied in some cases of interference 
with the right of access, 
case the aggrieved party would be 
remitted to an action for damages). 

[a] Where a city appropriated a 
portion of a street to build an expen- 
sive ornamental front on a public 
building and shut out light and air 
of an adjoining landowner without 
compensation, injunction will not be 
granted, because adequate relief can 
be afforded by compensatory  dam- 
ages. Hellinger v. New York, 181 
App. Div. 254, 168 NYS 271 [rev 95 
Misc. 394; 160 NYS 741]. 

75. Oberheim v. Reeside, 116 Md. 
265, 81 A 590; White v. Flannigain, 1 
Md. 525, 54 AmD 668. 

{a] Legal remedies would be in- 
adequate where the encroachments on 
an alley, sought’ to be enjoined by 
plaintiffs having an easement therein, 
would not only wholly exclude them 
from its use, but would render a con- 
necting alley at the rear of their lots 


unavailable for the purposes for 
which it was designed. Spe rnenn Vv. 
Reeside, 116 Md. 265, 81 A 590. 

76. Sloss-Sheffield Steel, ete., Co. 


v. McLaughlin, 173 Ala, 16: 55 S 522; 
Hague v. Juab County Mill, ete., Co., 
37 Utah 290, 107 P 249. 

[a] The maintenance of the flume 
so as to prevent plaintiff's access to 
the street was a nuisance which 
plaintiff could have abated by in- 
junction, he not being confined to an 
action for damages to his property. 
Hague y. Juab County Mill; etc., Co., 
37 Utah 290, 107 P 249, 


[b] Dumping slag.—Where an 


‘owner of property which has depre- 


ciated in value by the dumping of 


‘slag in a street in front of it, com+ 


pelling a more circuitous route in 
traveling: to the: business center of 
the city, has not recovered judgment 
for damages on account of the pub- 
lic nuisance; he may sue jin equity 


in which! 


promptly before the improvement 


for its abatement as against the ob- 
jection that his remedy at law is 
adequate. Sloss-Sheffield Steel, etce., 
ae v. McLaughlin, 173 Ala. 76, 55 S 

77. Schaufele y. Doyle, 86 Cal. 
107, 24 P 834; Galveston Commereial 
Assoc. v. Ort, (Tex: Civ. A.) 165 SW 


[a] Insolvency.—It- is not neces- 
Sary to show that defendants were 
insolvent to entitle plaintiff to an 
injunction against the raising of the 
level of the street in front: of his 
hotel. - Schaufele v. davies 86 Cal. 
107, 24 P 834. 

78. See Injunctions § 64. 

79.. Hellinger v.» New. York, 181 
App: Div. 254, 168 NYS 271 [rev 95 
Misc. 394, 160 NYS 741]. See Folmar 
Mercantile Co. v: Luverne,, 203 Ala. 
ae 83 S 107 (opinion of Mayfield, 


80. Stout v. ©. Hiltebrant Dry 
Dock Co., 207 App. Div. 503, 203 NYS 


81. aches precluding injunctive 
relief Comers: see Injunctions §§ 


5214-58 
82. Stratton, etc., Co. v. Meri- 
wether, 150 Ky.) 368, 150 SW. 381; 


porstet v. Raznik, 46 Wash, 692, gi 

[a] Where plaintiff and his prede- 
cessor in title permitted the building 
of a switch track in an alley, he 
cannot, after many years, enjoin the 
obstruction of the alley by the main- 
tenance and use therein of the switch. 
Stratton, etc., Co. v. Meriwether, 150 
Ky. 3638, 150 ‘SW. 381. 

[b] Prescription.—Where a build- 
ing has openly and obviously en- 
ecroached on a public street for over 
twenty years, the right by prescrip- 
tion may be obtained to maintain 
the building in that condition as 
against adjoining or adjacent owners 
by limitation. Five Hundred Fifty- 
Six and Five Hundred Fifty-Hight 


Fifth Ave. Co. v. Lotus Club, 129 
App. Div: 339, 118 NYS 886. 
83. Stratton, etc., .Co. Vv. Meri- 


wether, 150 Ky. 363, 150 SW 381. 

[a] Delay held not laches.—Simon 
v. Pemberton, 112 Ark. 202, 165 SW 
297 (four years while protesting); 
Stejenka v. National Beverage Co., 
230 Ill. A. 27 (period less than limi- 
tations where not accompanied by 
other circumstances rendering relief 
inequitable); Hilton v. New York, 
137 App. Div. 884, 121 NYS 758 (ten 
years). ‘ 

84. Broad Exch, Co. vy. Curb Stock, 
etc., Market, 117 Mise. 82, 191 NYS 
534; Baines’ v. Marshfield, Ct bbs 
Co.,. 62 Or. 510;,.124 P 672, 

[a] The use of a street for a 
bond market for no length of time 
can bar abutting owners from en- 


While an - 


A 
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which constitutes the obstruction is complete,** or 
before large sums of money have been expended,*® 
although under such circumstances complainant has 
been held not chargeable with laches where defend- 
ant knew at all times that he was proceeding in vio- 
lation of law.87 An abutter is not guilty of laches 
by reason of the fact that he did not commence an 
action until after the erection of the obstruction 
where, until its completion, he was not in a posi- 
tion to ascertain the amount of interference that 
would result therefrom.** An abutting owner may 
lose his right to injunctive relief against the clos- 
ing of a street by the municipality by failing to 
act before the vacation and abandonment has be- 
come complete by conveyance to the adjacent land- 
owners.®® The fact that an abutting owner has ac- 
quiesced in a partial use of the street by his tenant 
will not preclude him from asserting his rights as 
against other persons closing or obstructing the 
street.°° 

Where a statute provides that no lapse of time 
ean legalize a public nuisance amounting to an 
actual obstruction of public rights, the same doc- 
trine applies to a suit for abatement brought by 
an abutting owner who has sustained special in- 
juries from a public nuisance as to a suit brought 
by the public authorities.*! 

[§ 3756] (e) Parties.°? Owners of property abut- 
joining such a nuisance where it re- 


sults in a continuing damage to their 
property. Broad Exch. Co. y. Curb 


706 mem], 
89. 
62 SE 185; 
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Kehoe v. Rourke, 131 Ga. 269, 
Marietta Chair Co. v. 


[§§ 3755-3757. 


ting on the street obstructed, whose rights, dam- 
ages, and injuries are alleged to be of the same 
kind, differing only in degree, may join as plain- 
tiffs;9° and in an action to enjoin a municipality 
from removing obstructions from the street claimed 
to be a private way, persons showing an interest 
in the subject matter of the suit should be permitted 
to be made parties defendant.°* Where an abutting 
owner sues, he need not join the municipality as a 
plaintiff,9* and no one need be joined as defendants 
other than the alleged trespassers.°*® Nothing short 
of the grant of an express authority or license to 
maintain an alleged obstruction, knowing that as 
maintained it would be a nuisance, or actual par- 
ticipation by the municipality, will authorize injune- 

tive relief against it.%7 
[§ 3757] (£) Pleading. In accordance with the 
rules applieable to injunctions generally,®* the bill 
or complaint must allege all the facts necessary to 
entitle complainant to an injunction,®® as, for ex- 
ample, that plaintiff’s injury is different in kind 
from that suffered by the general public, that the 
street or other way is a public one,? and it must 
allege the facts showing the obstruction® or threat- 
ened obstruction.* Where a complainant’s right is 
dependent upon ownership, the fact of ownership 
must be alleged.’ If the complaint is not sufficiently 
definite in its statements as to special damages, ob- 
[b] Consent of city.—A complaint 


in an action against a city charging 
its consent or acquiescence in an ob- 


Stock, etc., Market, 117 Misc. 82, 191 
NYS 534, 

{b] Private tramway.—A _ nui- 
sance constituted by operation of a 
private tramway in a street is not 
validated by continued use, and an 
abutting owner’s power to prevent 
its further maintenance is not de- 
feated by any delay in suing. Baines 


v. Marshfield, ete., R. Co., 62 Or. 510, 


124 P 672. 

85. Lewis v. Pingree Nat. Bank, 
47° Utah: 35,151 P 558, LRA1916C 
1260. But see Peo. v. Ahearn, 124 
App. Div. 840, 109 NYS 249 (mere 
silence while obstructions are erected 
will not work an estoppel). 

86. Moore Mfg. Co. v. Springfield 
Southwestern R. Co., 256 Mo. 167, 
165 SW 305; Staton v. Atlantic Coast 
Line R. Co., 147 _N. C. 428, 61 SE 455, 
17 LRANS 949; Lewis y. Pingree Nat. 
Bank, 47 Utah 35, 151-P 558, LRA 
1916C 1260. 

[a] Owner of a business build- 
ing, who knew that a proposed ad- 
jacent building would, when com- 
pleted, encroach on the street to his 
special injury, but who made no com- 
“plaint until the building was com- 
pleted, could not compel remoyal of 
the encroachment, Lewis v. Pingree 
Wat. Bank, 47 Utah 35, 151 P 558, 
LRA1916C 1260. 

[b] Steam railroad. — Although 
without condemnation, and without 
right aS against abutting owners, a 
steam railroad constructs and oper- 
ates a track in the street, an abut- 
ting owner who purchased his lot 
after the road was constructed, and 
while it was in operation, or who 
after he purchases’ sees it con- 
structed, and makes no objection un- 
til after it has been operated many 
years; may not have its use in a 
proper way enjoined, where great 
injury to the railroad company and 
the public would thereby be occa- 
stoned. Staton v. Atlantic Coast 
Line R. Co., 147 N. C. 428, 61 SE 455, 
17 LRANS 949. 

87. Hayes v. 192 Wis. 
63, 211 NW 271. 

88. Brown-Brand Realty Co. v. 
Saks, 126 Misc. 336, 214 NYS. 230 
{aff 218 App. Div. 827 mem, 218 NYS 


Hoffman, 


Henderson, 121 Ga, 399, 49 SE 312, 
104 AmSR 156, 2 AnnCas 83. 

90. O’Donnell v. H. K. Porter Co., 
238 Pa. 495, 86 A 281. 

91. Revard v. Hunt, 29 Okl. 835, 
119 (PP. 589. 

92. In proceedings for injunctions 
generally see Injunctions §§ 469-495. 

93. Louisville, etc., R. Co. v. Cow- 
ley, 164 Ala. 331, 50 S 1015; Nichols 
v. Sadorus, 120 [11], A. 70; Atchison 
St. R.°Co. v. Nave, 38 Kan. 744, 17 
P 587, 5 AmSR 800; Palmer v. Wad- 
dell, 22 Kan. 352; Harrison v. Pike, 
paca Dec. (Reprint) 607, 4 CincLBul 
156 


94, Allen y. Mitchell, 143 Ga, 476, 
85 SE 336. 
95. Debolt v. Carter, 31 Ind. 355. 


Compare Chicago, ete., R. Co. v. Dis- 
ton, 215 Ky. 3538, 284 SW 1091 (hold- 
ing that an owner of property adjoin- 
ing a railroad cannot enforce the 
city’s right to open streets reserved 
in. a deed to owners of land which 
the railroad condemned for a right 
of way, in an action to which the 
city is not a party). 

96. Hart v. Buckner, 54 Fed. 925, 
5 CCA 1; Philadelphia v. River Front 
R. Co.,-133 Pa, 134, 19 A 356. 

[a] Where a railroad turnout has 
been constructed at the request of 
the owner of the warehouse, such 
owner is a necessary party to a 
suit to compel the railroad company 


to remove the turnout. Philadel- 
phia v. River Front R.°Co., 183 Pa. 
134,.19 A 3656. 

97. Florence vy. Woodruff, 178 Ala. 
137, 59 S 435. 

98. See Injunctions §§ 530—551. 

99. See cases infra,this note; and 


notes 1-6. 

[a] Description of street.—(1) ~A 
petition to remove obstructions frém 
certain streets, which describes the 
streets only by naming them, is suf- 
ficient where the streets are all laid 
off on city maps which give their 
exact location. Howcott v. Ruddock- 
Orleans Cypress Co., 146 La. 318, 83 
S 586. (2) Reference may be had 
to a plan to identify: the street ob- 
structed, although it is not made a 
part of the petition. Zoeller y. Offer, 
(Tex. Civ. A.) 216 SW 1113. 


nite and certain, 


struction of the street is insufficient 
where it fails to allege any express 
authorization to maintain the struc- 
ture at such place. Florence v. 
Woodruff, 186 Ala. 244, 65 S 326. 

[ec] Motion to make definite.— 
Where a complaint is only subject to 
attack for incomplete and imperfect 
statements, the remedy for its de- 
fects is by motion to make more defi- 
: or for a bill of 
particulars, rather than a general de- 
murrer, Lemoure y. Lasell, 26 N. D. 
638, 145 NW 577. 

1. Robbins v. White, 52 Fla. 613, 
42 S 841. 

2. Russell v. Holderness, 216 Ala. 
95, 112 S 309; Milliken v. Denny, 135 
N. C. 19, 47 SE 132, 

[a] Averments held sufficient as 
against a general demurrer.—Russell 
v. Holderness, 216 Ala. 95, 112 S 


309. 
[b] Allegations held insufficient. 


‘—A petition which alleges that a 


street claimed to be obstructed was 
open through complainant’s lot at 
the time he purchased, and that he 
believed the street would remain 
open, without any allegation of a 
dedication or statement of facts from 
which a dedication could be inferred, 
or any allegation of such a use of 
the street as would create a right 
thereto by prescription, is fatally 


defective. Hall v. Leeper, (Ky.) 121 
SW 683. 
{[c] Adverse possession hb de- 


fendant.—An allegation in a bill that 
defendants refused to open an alley 
as provided by deeds, and closed it, 
does not show on its face that de- 
fendants had held adversely for the 
statutory period. Daniel vy. Doughty, 
120 Va. 8538, 92 SE 848, 

3. Montgomery First Nat. Bank vy, . 
Tyson, 133 Ala. 459, 32 S 144, 91 
AmSR 46, 59 LRA 399: Brown y. 
Rea, 150 Cal. 171, 88 P 713 

4. Brown vy. Rea, supra. 

[a]. The allegation of a conclu- 
sion is insufficient. Brown y. Rea, 
150.' Calo a7 eset Lae : 

5. Erwin v. Central Union Tel. Co., 
148 Ind. 365, 46 NE 667, 47 NE 663 
{overr Terre Haute, etc., R. Co. v. 
Rodel, 89 Ind. 128, 46 AmR 164; 


SS =/:,0(_— Oo nl eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jections thereto must be raised before trial.° The 
defense of laches is waived if not invoked by de- 
murrer, plea, or answer.’ 

Issues. Where defendants answer that they pro- 
pose to, and will, exclude plaintiff from a street, the 
action cannot be dismissed on the ground that no 
obstruction is threatened, although defendant testi- 
fies that he intends to do nothing illegal.® 

Evidence admissible under pleadings. Under a 
general denial defendants may offer in evidence a 
deed of vacation purporting to vacate the street 
alleged to be obstructed to disprove an allegation 
that the street was a highway.® Testimony that 
defendants did not intend to dedicate that portion 
of the street alleged to be obstructed is inadmissi- 
ble where such a defense is not set forth in the 
pleadings.*° 
_ Variance. The fact that the bill alleged several 
grounds of special injury, while the proof estab- 
lished only one, does not constitute a variance. 

_ [§ 3758] (g) Evidence. Under general rules as 
to presumptions,!? while the circumstances may be 
such that special injury may be presumed,}® ordi- 
narily it is incumbent upon complainant to sustain 
an allegation of special damages.** In the absence 
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of evidence to the contrary, it will be presumed 
that permits were duly obtained for the erection 
of minor privileges in the street.1° The burden is 
on complainant to establish the fact of encroach- 
ment or obstruction.1® Relief against obstruction 
of a public street cannot be granted without proof 
that it has been accepted as a public street.” 
Weight and sufficiency. General rules!® apply in 


' determining the weight and sufficiency of evidence.' 
_ In a suit by an abutting owner to compel removal 


of an obstruction from a street or highway, that 
the place is a street or highway need be proved 
only by a preponderance of the evidence.?° 

[§ 3759] (h) Relief Granted. The relief granted 
should be consistent with the theory of the bill as 
established by the proofs.24_ The court may award 
damages without dismissing the bill, although in- 
junetive relief is denied.?? Conversely, a waiver 
of plaintiff’s right to permanent. damages does not 
preclude injunctive relief.?*. A plaintiff cannot com- 
plain where the relief granted sufficiently protects 
his personal and property rights,24. A decree certain 
in its terms is not unenforceable for uncertainty 
because it involves the making of easily ascertain- 
able measurements.2> A judgment directing the 


Terre Haute, etc., R. Co. v. Scott, 74 
Ind, 29}. 

6. Callanan vy. Gillman, 107 N. Y. 
360, 14 NE 264, 1 AmSR 831. 

7, Stejenka v. National Beverage 


Gow 230-11.) Ax 27; 

8 Humphrey v. Krutz, 77 Wash. 
D2, vot P8306. 

9. Gromer vy. Papke, 71 Colo. 440, 
207 P 862. : 

10. Portland v. Miller, 72 Or, 317, 
143 P 1006. 

11. Montgomery First Nat. Bank 


v. Tyson, 144 Ala. 457, 39 S 560. 

12. See Evidence §§ 25-88. 

13. Highbarger v. Milford, 71 Kan. 
331, 80 P 633. ; ‘ 

[a] Dlustration.—‘“Where it is 

attempted to vacate and obstruct a 
portion of a street upon which a par- 
cel of land is situated, but not abut- 
ting, so as to prevent access all 
around the block, or portion of the 
block in which such parcel lies, the 
court will, as a matter of law and 
without proof of the fact, assume 
that the owner of such parcel sus- 
tains damages by such vacation and 
obstruction of a different kind than 
that sustained by the general public, 
and he may maintain injunction to 
prevent such vacation and obstruc- 
tion.” Highbarger v. Milford, 71 
Kan. 331, 332, 80 P 633. 
' 14. Lytle Inv. Co. v. Gilman, 201 
Iowa 603, 206 NW 108. 
15. Baltimore City v. Nirdlinger, 
131 Md. 600, 102 A 1014, 
16. Parsons v. Rye, 140 NYS 961. 
_ fa]. Tlustration.—In an action by 
the owner of land abutting upon a 
highway to enjoin a trespass thereon 
by the municipality, where official 
surveys and maps as public records, 
with long and undisputed possession, 
tend to show that plaintiff's fence 
was upon the true line of such high- 
way, the burden is on defendant to 
show prior official laying out or defin- 
tion of bounds, making the line of 
the fence an encroachment. Parsons 
v. Rye, 140 NYS 961. 

17. United New Jersey R., etc., Co. 
v. Crucible Steel Co., 85 N. J. Eq. 7, 
95 A 243 [aff 86 N. J. Eq. 258 mem, 
98 A 1087 mem]. 


18. See Evidence §§ 1730-1806. 
19. See cases infra this note. 
[a] Evidence sufficient: (1) To 


Sustain a finding that certain rail- 
road tracks and improvements in a 
street did not so interfere with the 
use thereof by the publie or of ac- 
cess to plaintiff's property as to en- 
title plaintiff to an‘injunction. Foudry 
v. St. Louis, etc., R. Co., 180 Mo. A. 
104, 109 SW 80. (2) To show prima 


facie title in complainant to abutting 
lots sufficient to enable him to enjoin 
obstruction of street. Shield v. Pe- 
ninsula Land Co., 147 Va. 736, 133 SE 
586. (3) To show that track con- 
structed as contemplated would not 
unreasonably obstruct the _ street. 
Harrold v. Americus, 142 Ga. 686, 83 
SE 534. (4) To show that complain- 
ant had acted within a reasonable 
time to entitle him to maintain a 
suit to enjoin an obstruction in a 
street, not being guilty of iaches in 
objecting or bringing the suit. Strat- 
ton, etc., Co. v. Meriwether, 150 Ky. 
363, 150 SW 381. (5) To support a 
finding that plaintiff suffered no spe- 
cial or peculiar injury by reason of 
the encroachment. Shelton v. Phil- 
lips, (Tex. Civ. A.) 229 SW 967. (6) 
To show any special injury to plain- 
tiff’'s property which will result if a 
proposed sidewalk is laid according 
to the plans contemplated by defend- 
ant. Gleason v. Loose-Wiles Cracker, 
etc., Co., 88 Nebr. 83, 129 NW 173. 
(7) To sustain a finding of an agree- 
ment between plaintiff and defendant, 
whereby defendant would not there- 
after question plaintiff's right to a 
roadway or interfere therewith. Law 
v. Neola El, Co., 281 Ill. 143, 117 NE 


435. (8) To show title in complain- 
ant. Brunner Fire Co. v. Payne, 54 
Nex, .Clv...Ai, DOU, “LTS oS Wi 76.025" =" C9). 
To show capacity to sue. Galveston 


Commercial Assoc, v. Ort., (Tex, Civ. 
A‘) 165 SW 907. 

[b] Evidence insufficient: (1) To 
show that a certain street was laid 
out by authority of the city. Shoe- 
maker y. Coleman, 94 Miss. 619, 47 
S 649. (2) To warrant an injunction 
on the ground that the use of a public 
street by a steam railroad constituted 
an impairment of plaintiff's right in 
the... Street. Moore Mfg. Co. v. 
Springfield Southwestern R. Co., 256 
Mo. 167, 165 SW 305. (3) To show 
that the obstruction by an awning of 
the view from the street to the front 
of plaintiff's building seriously and 
injuriously affected the actual or 
rental value. Davis v. Spragg, 72, W. 
Va... 672, 79 SEH 652, 48 LRANS 173. 
(4) To show injury peculiar to plain- 
tiff entitling him to recover. John- 
son y. Andengaard, 100 Minn. 130, 110 
NW 369.’ (5) To show an implied 
dedication for purposes differing from 
those to which the city was proposing 
to employ the property. Dure v. 
Macon, 159 Ga. 875, 127 SHE 142. (6) 
To make the necessary proof of spe- 
cial damages. Lytle Inv. Co. v. Gil- 
man, 201 Iowa 608, 206 NW 108. 

20. Bernard v. Willamette Box, 


etc., Co., 64 Or. 228, 129 P 1039. 

21. Kavanagh v. Mobile, etc, R. 
Co., 78 Ga. 8038, 4 SE 113; Croom v. 
Groves, 180 N. C. 134, 104 SH 173; 
American Constr. Co. vy. Seelig, (Civ. 
A.) 131 SW 655 [aff 104 Tex. 16, 133 
SW 429]. 

[a] Construction.—An injunction 
restraining the use of a certain por- 
tion of a street by a railroad for un- 
loading cars and as a switching yard 
will affect that portion of the street 
only and will not prevent its use as 
a connecting link between the rail- 
roads concerned. Kavanagh v. Mo- 
bile, etc., R. Co., 78 Ga. 803, 4 SE 113. 

{b] The court will not reform a 
plat at the expense of defendant to 
declare land a street which was not 
included in the deed of the dedicator, 
although it may have been so in- 
tended. Guitar vy. St. Clair, 238 Mo. 
617, 142 SW 291. 

22. Folmar Mercantile Co. v. Lu- 
verne, 203 Ala. 363, 83 S 107. 

23. Hendricks v. Jackson, 143 Ga. 
106, 84 SE 440. 

[a] The waiver of plaintiff's right 
to recover permanent damages is con- 
sistent with a cause of action to en- 
join a public nuisance injuring her 
property, and an amendment -to that 
effect does not so change the petition 
as to deny plaintiff the right to ap- 
propriate relief. Hendricks vy. Jack- 
son, 1438 Ga. 106, 84 SB 440, 

24. Stuart v. Gimbel, 285 Pa. 102, 
131 A 728; Ostant v. Pacific Grocery 
Co.,.117. Wash. 103, 200 P 1032. 

[a] Tllustrations.—(1) Where a 
concrete pavement in front of plain- 
tiff’s premises was not primarily in- 
tended to be a Sidewalk, being wider 
and laid thicker, an injunction re- 
straining defendant from. using the 
portion of it next to plaintiff’s build- 
ing for hauling with a rubber tired 
truck, but permitting defendant to 
use the opposite side, is amply suffi- 
cient to protect plaintiff. Ostant v. 
Pacific Grocery Co., 117 Wash. 103; 
200 P 10382. (2) Solid refilling of an 
excavation will not be required where 
the surface of the street may be sup- 
ported in such a way as to give pas- 
sageway of the same character as 
that previously existing. Stuart v. 
Gimbel, 285 Pa, 102, 181 A 728. 

[b] Substitution of open wire 
fence may be required where an ob- 
struction interfering with light and 
air consisted of a high board fence: 
American Constr. Co. v..Seelig, (Civ, 


-A.) 181 SW 655 [aff 104 Tex. 16, 138 


SW. 429]. 
25. Hague v. Juab County Mill, 
etc., Co., 37 Utah 290, 107 P 249. 
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abatement of a nuisance consisting of projections 
of buildings into the street, rendered against a per- 
son no longer the owner of the buildings or having 
any rights in the premises, is ineffectual.** Where, 
after the decree is rendered, a state of facts arises 
which renders the maintenance of the obstruction 
lawful, the decree may be declared to be no longer 
binding.?? 

Preliminary injunction. Where complainant’s 
title papers show his right to a passageway of a 
certain width, a preliminary injunction against the 
erection of a permanent structure depriving com- 
plainant of a portion of such way should be con- 
tinued until the final hearing, notwithstanding de- 
fendant would proceed with the construction at his 
peril.28 Where the abutter sues to enjoin an ob- 
struction to an alleyway leading into his property, 
whereby he is deprived of ingress and egress, a tem- 
porary restraining order will not issue where he 
has been provided with a temporary entrance.® 

Compliance with decree. A judgment directing 
the removal of a building constituting an obstruc- 
tion to an alleyway is not complied with by merely 
opening a passage through the lower story of the 
building, leaving the second story intact and ex- 

‘26. Ackerman v. True, 120 App. 


Dives 172). £05. NYS 12. 
27. Marietta Chair Co. v. Hender- 
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pan, ete., R. Co. v. 
Ill.—Peo. v. Field, 266 Ill. 609, 107 


MAR 
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tending across the way.*° 

[§ 3760] 16. Grant of Right To Use Streets*1—a. 
Power To Grant—(1) In General. Generally grants 
of rights to use the streets may be given to indi- 
viduals as well as to corporations.*? The validity 
of a grant to use the streets is not affected by the 
fact that the exercise of such right may impose 
an additional burden on the fee of the streets, 
since if such burden is imposed the person exer- 
cising the franchise may be required to pay dam- 
ages therefor.** 

[§ 3761] (2) Power of State—(a) In General. 
In accordance with the usual rule respecting power 
to grant franchises,** and in the absence of contrary 
constitutional provisions,®® a franchise to use the 
streets can be granted only by the legislature or its 
duly authorized agent.*® Within constitutional limi- 
tations, the state legislature has the paramount and 
plenary power to declare the purposes to which 
streets may be appropriated,?” and it has even been 
held that it may allow barriers, such as tollgates, 
to be erected upon them.*® 

[§ 3762] (b) Delegation. The state may delegate 
its power to grant franchises to use the streets to 
a municipality,*® and when such a grant has been 


Savannah, 45 Ga.} Chamber of Commerce, 127 S. C. 173, 
120 SE 584. 
“The highways of a State, includ- 


son, 121 Ga. 399, 49 SH 312, 104 AmSR 


156. 
28. Provost v. Davidowitz, 69 Pa. 
Super. 429. 


29. Crawford v. Marion, 154 N. C. 
73, 69 SE 763, 35 LRANS 193. 

30. Croom v. Groves, 180 N. C. 134, 
104 SE 173. 

31. Grant of franchise generally 
see supra § 449 in 43 C. J. 

Filling and service stations see 
Motor Vehicles § 1210. 

Powers as to public utilities gen- 
erally see supra §§ 550-561 in 43 C. J, 
Use of streets and highways by: 
Electric supply company see Hlectric- 

ity §§ 7-21. 

Gas supply company see Gas §§ 11-13. 

Railroads see Railroads [33 Cyc 191 
et seq]. ; 

Street railroads see Street Railroads 
[36 Cye 1375 et_seq]. 

Telegraph or telephone company see 
Telegraphs and Telephones [37 Cyc 
1617]. 

Ste aicbely company see Waters 
[40 Cyc 781 et seq]. : 

32. Citizens’ Electric Light, etc., 
Co. v. Sands, 95 Mich. 551, 55 NW 
452, 20 LRA 411. 

33. Patton v. Chattanooga, 108 
Tenn. 197, 65 SW 414. 

Additional servitude requiring com- 
pensation see Eminent Domain §§ 
166-176. 

34. Exclusive power of state leg- 
islature generally see Franchises § 41. 

Power of municipality to grant 
franchises generally see supra § 449 
in. 43, C.. J. ‘ 

35. See ‘constitutional provisions. 

36. Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628; Peo. v. Perley, 67 Misc. 471, 
123 NYS 436 faff 143 App. Div. 915 
mem, 127 NYS, 1137 mem (aff 202 N. 
Y. 620 mem,' 96 NE 1125 mem)], 

Municipality as agent of the state 
in granting rights to use streets see 
infra § 3765'text and note 64. 

37. U. S—Memphis v. Postal Tel. 
Cable Co., 139 Fed. 707 [rev on other 
grounds 145’ Fed. 602, 76 CCA 292]; 
Columbus, v..Union Pac. R. Co., 137 
Fed. 869, 70 CCA 207. 

Fla.—State vy. Jacksonville St. R. 
Co., 29 Fla.690, 10 S 590; Randall y. 
Jacksonville '“St..'R. Co., 19 Fla. 
A409. ee te 

Ga.—Floyd County v, Rome St. R. 
Co., 77 Ga. 614, 3 SE 3 (bridge form- 
ing continuation of street); Savan- 


NE 864, LRA1915F 937, AnnCas1916B 


743; West Chicago Park Comrs, v. 
McMullen, 134 Ill. 170, 25 NE 676, 
10 LRA 215 


Ind.—Hichels v. Evansville St. R. 
Co., 78 Ind. 261, 41. AmR 561. ; 

Iowa.—State v. Des Moines City 
R. Co., 159 Iowa 259, 140 NW 4387; 
Council Bluffs v. Kansas City, etc., R. 
Co., 45 Iowa 338, 24 AmR 773; Clin- 
ton v. Cedar Rapids, etc., R. Co., 24 
Iowa 455. 

La.—Harrison v. New Orleans Pac. 
R. Co., 34 La. Ann. 462, 44 AmR 438; 
New Orleans, etc., R. Co. v. New Or- 
leans, 26 La. Ann. 517. 

Md.—Hodges vy. Baltimore Union 
Pass. R. Co., 58 Md. 603; Baltimore, 
ete., R. Co. v. Reaney, 42 Md. 117. 

Mass.—Prince y. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610; Spring- 
field vy. Connecticut River R. Co., 4 
Cush. 63. 

Mo.—State v. Missouri, ete, Tel. 
Co., 189 Mo. 83, 88 SW 41; Dubach y. 
Hannibal, etc., R. Co., 89 Mo. 4838, 1 
SW _ 86. 

Mont.—Kipp v. Davis-Daly Copper 
Cos Ad Mont, 26.095 TO et 2386 
LRANS 666, 21 AnnCas_ 1372, 

N. J.—United R., ete., Co. v. Jersey 
Citys TIN |: epla Opa ae Acme « 

N. Y.—Kellinger v. Forty-Second 
St., etc., R. Co., 50 N. Y. 206; Peo. v. 
Kerr, 27 N.Y. 188, 25 HowPr. 258; 
New York City v. Citizens’ Water 
Supply Co., 204 App. Div. 783, 198 
NYS 816 [aff 237 N. Y. 587 mem, 143 
NE 753 mem]; Potter v. Collis, 19 
App. Div. 392, 46 NYS 471 [aff 156 
N. Y. 16, 50 NE 413]; Peo. v. New 
York... GtC,/ ui Eeary Oy) FOL ear.) Coe 26 
HowPr 44; Brooklyn City, ete., R. Co, 
v. Coney Island, etc., R. Co., 35 Barb. 
364; Williams v. New York Cent. R. 
Co.,; 18 Barb. | .222.. [rev on.” other 
grounds 16 N. Y. 97, 69 AmD 651]; 
Matter of Consolidated Gas Co., 56 
Misc. 49, 106 NYS 407 [aff 124 App. 
Div. 401, 108 NYS 823]. 

Or.—Portland, etce., R. Co. v. Port- 
tend, 14 Or. 188, 12 P 265, 58 AmR 

92. 

Pa.—Mercer vy. Pittsburgh, etc., R. 
Co., 36: Pa, 99; Com. v. Hrie,,.etc., R. 
Co.,..27 Pa. .339, 67 AmD) 471° In (re 
Philadelphia, etc., R. Co., 6 Whart. 25, 
36 AmD 202; Reading v. Consumers’ 
Gas Co., 2 Del. Co. 437; West End 
: Philadelphia City 
Pass. R. Co., 30 LegInt 257. 

Ss. C.—Chapman v. Greenville 


ing the streets in a city, are under 
the primary and paramount control 
of the legislature. In the apsence of 
constitutional restrictions there is no 
limit upon the power’ of the legisla- 
ture as to the uses to which streets 
may be devoted.” Peo. vy. Field, 266 
Till. 609, 617, 107 NE 864, LRA1915F 
937, AnnCas1916B 743, 

} “So long as private rights are not 
invaded, the legislative authority 
may vacate streets, may limit their 
use, and may permit their use for any 
purposes not incompatible with the 
object for which they were estab- 
lished.” Illinois Malleable Iron Co. 
v. Lincoln Park Comrs., 263 Ill. 446, 
450, 105 NE 336, 51 LRANS 1203. 

Power of state to control and regu- 
late streets see supra § 3677. 

_38. Milarkey v. Foster, 6 Or. 378, 
25 AmR 531; Stormfeltz v. Manor 
Turnpy Co... 13. Pa shop. : 

39. U. S.—City R. Co. v. Citizens’ 
St.R. Co, 166. Uy S..55,7, 175SCt 653, 
41 L. ed. 1114; Northern Transp. Co. 
v. Chicago, 99 U. S. 635, 25 L. ed, 336; 
Barns vy. District of Columbia, 91 
U.S. 540, 23 L. ed. 440; Knoxville v. 
Africa, 77 Fed. 501, 23 CCA 252. 

Ala.—Ex p. Ashworth, 204 Ala. 391, 
86 S 84; State vy. Louisville, ete., R. 
Co., 158 Ala. 208, 48 S 391. 

Cal.—Arcata v. Arcata, etc., R. Co., 
92 Cal. 639, 28 P 676; Sinton vy. Ash- 
bury, 41 Cal. 525; Altpeter v, Postal 
Tel. Cable Co., 32 Cal. A. 788, 164 P 


35. 

Iowa.—State v. Des Moines City R. 
Co., 159 Towa 259, 140 NW 437. i 

La.—Harrison v. New Orleans Pac, 
R. Co., 34 La. Ann. 462, 44. AmR 438. 

Mass.—In re Opinion of Justices, 
208 Mass. 603, 94 NE 849, 

N. Y.—Peo. v. New York R. Co, 
217 _N. Y. 310,.112 NE 49; Peo. v. 
Coler, 190 N. Y. 268, 88 NE 18: Fifth 
Ave. Coach Co. v. New York, 126 App. 
Div. 657, 110 NYS 1037 [aff 194 N.Y. 
19, 86 NE 824]; Peo. v. Perley, 67 
Misc. 471, 123 NYS 436 [aff 143 App. 
Div. 915 mem, 127 NYS 1187 mem 
(aff 202 N. Y..620 mem, 96 NE 1125 
mem)]; Sautter v. Utica City Nat. 
Bank, 45 Mise. 15, 90 NYS 838 [aft 
119 App. Div. 898 mem, 104 NYS 1139 
mem (aff 193 N. Y. 661 mem, 87 NE 
1126 mem)]. 

Oh.—Kumler vy. Silsbee, 38. Oh. St. 


445. 
Pa.—McKim v, -Philadelphia, 217 


1!Pa. 243, 66 A 340, 19 LRANS 506; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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made by the legislature, it may delegate to the 
municipality the power to regulate the maintenance 
of the privilege.*° But delegation will not be pre- 
sumed where such an implication can be avoided. 
Regulation and grant of right to use streets. 
power to grant a primary or substantial use of 
the streets, as for railroad tracks, is ordinarily not 
implied from a municipality’s power to regulate 
its streets; but power to grant a secondary use, as 
for pipes, poles, and wires, is generally so implied, 
and since the decisions turn on the nature of the use 
involved they are treated in connection with the 
discussion of such particular uses.*? 
The state may with- 


[§ 3763] (c) Revocation. 


Mercer v. Pittsburgh, etc., R. Co., 36 
Pa. 99; 

Tex.—Texarkana Gas, etc., Co. v. 
Texarkana, 58 Tex. Ciy. A. 109, 123 
SW. 213. 

Wash.—Dolan  v. . Puget Sound 
Tract., etc., Co., 72 Wash. 343, 130 P 


3538; State v. Spokane, 24 Wash. 53, 
635P 1116, 4 

Que.—Pepin yv. Massueville, 15 Que. 
K. B. 261. 

“There can be no question, we 
think, as to the right of the legisla- 
ture to delegate to municipal boards 
the power and discretion to say 
whether a railroad shall be laid in the 
streets, and if so, where, and under 
what conditions.” Arcata v. Arcata, 
etc., R. Co., 92 Cal. 639, 645, 28 P 767. 

Delegation of control and regula- 
tion see supra § 3678. 

Extent of delegation of power to 
grant use of streets in particular 
jurisdictions see supra § 304 note 15 
{a]—[f] in 43 C. J. 

40. Schuster v. Forty-Second St., 
etc., R. Co., 192 N. Y. 403, 85 NE 670. 

41. U. S—lIowa Tel. Co. v. Keo- 
kuk, 226 Fed. 82. 

Colo.—Denver, etc., R. Co. v. Den- 
ver City R. Co., 2 Colo. 673. 


Ga.—Athens Terminal Co. v. Ath- 
ens Fdy., etc., Works, 129 Ga. 393, 
58 SE 891. 


Ind.—Hichels v. Evansville St. R. 
Co., 78 Ind. 261, 41 AmR 561. 

Iowa.—Anhalt v. Waterloo, ha hey 
Co., 166 Iowa 479, 147 NW 92 

Ky.—East Tennessee Tel. aie Vv. 
Russellville, 106 Ky. 667, 51 SW 308, 
21 KyL 305. 


Minn.—Stillwater v. Lowry, 83 
Minn. 275, 86 NW 103. 

N. J.—Jersey City Gas Co. v. 
J. Eq. 242. 


Dwight, 29 N. 
N. Y.—Peo. v. New York R. Co., 217 

N. Y. 310, 112 NE 49. 

: N. C.—Asheville St. R. Co. v. West 

Asheville, etc., R. Co., 114 N. C. 725, 

19 SE 697. 


Oh.—McLean v. Brush _ Hlectric 
Light Co., 8 Oh. Dec. (Reprint) 619, 
9 CineLBul 65. 

Okl.—South McAlester-Eufaula Tel, 
Co. y. State, 25 Okl. 524, 106 P 962. 

Pa,.—McAboy’s App., 107 Pa. 548. 

Tenn.—People’s' Pass. C0, cv. 
Memphis, 16 SW 973, 

Poles and wires see infra § 3788 
text and note 68. 

Railroads see infra § 3787 text and 
note 54. , 

Street railroads see infra § 3786 
text and note 33. 

Underground conduits see infra § 
8789 text and note 76. 

42. See infra §§ 3786-3789. 

43. Central Union Tel. Co. y. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628; Cambridge v. Boston Bl, R. 
Co., 241 Mass. 374, 135 NE 313; Com. v. 
Morrison, LO: Mass. 199, 838 NE 415, 
125 AmSR 338, 14 LRANS 194; United 
Electric Co. v. Mutual Ben. Electric 
igeht,d ete; so Cosi GN) Js)) 81. Aic154; 


Richard Citizens’ Water Supply | 
140 Apy : i R, Co; 55 Ala, 413, 28 AmR 740. 


Co., 140 App. Div. 206, 125 NYS 116. 


“The legislature can at any time, 


resume the power previously granted 
to municipal part ee of the 
state.” United R., etc., Co. peSreey. 
City TIN. 25s 80, gi, 58 AG 

44.. State v., Milwaukee lsctric 


|lic Utilities Act § 101, 
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draw from a municipality delegated power to grant 
use of its streets and redelegate such power to an- 
other agency.*® The withdrawal of such power pre- 
viously conferred will not be presumed in the ab- 
sence of a clearly expressed intent,*4 and whether 
or not such power has been withdrawn from a mu- 
nicipality and redelegated to another agency in any 
particular instance will depend upon the particular 
facts and statutory provisions involved.*® 

[§ 3764] (8) Power of Municipality**—(a) In- 
Strictly speaking a municipality has 
no inherent power*’ to grant franchises or privi- 


leges to use its streets.48 


an ete. Co., 169 Wis. 183, 172 NW 
45. See cases infra this note. 
[a] Power withdrawn.—(1) Pub- 


giving any 
publie utility the right under certain 
conditions and within a specified pe- 
riod to surrender its license, permit, 
or franchise, withdrew from cities 
their jurisdiction over franchises to 
telephone and telegraph companies 
conferred by Acts (1909) ¢ 129 § 93 
subd 11, and § 254, and delegated 
such power to the state public service 
commission. Central Union Tel. Co. 
v. Indianapolis Tel. Co., 189 Ind. 210, 
126 NE 628. (2) By Act March 28 
1891. CB. Li; pi249s 1 Gen. St. [1895] 
p 465), establishing boards of street 
and water commissioners in cities of 
the first class, control over streets 
for the purpose of passing an ordi- 
nance, authorizing the construction 
and maintenance thereon of conduits 
and wires for the supply and distri- 
bution of electricity, was taken from 
the common council and lodged in the 
board of street and water commis- 
sioners; and Act April 21, 1896 (P. L. 
p 322), relating to electric light, heat, 
and water companies, did not have 
the effect of restoring such control to 
the common council. United Hlectric 
Co. v. Mutual Ben. Electric Light, 
ete,,/ Cor) -GNy SIs); 8d A TOY (3) 
Licensing power may be withdrawn 
from city council and transferred to 
police commissioner. Com. v, Mor- 
rison, 197 Mass. 199, 83 NE 415, 125 
AmSR 338, 14 LRANS 194. 

[b] Power is withdrawn in part 
by limitations on the city council’s 
right to grant the use of streets to 
public utilities contained in a subse- 
guent legislative act requiring can 
sent of abutting owners. Peo. 
Kewanee Light, etce., Co., 262 Ill, 255, 
104 NE 680. 

[c] Power not withdrawn.—That 
the provisions of a freeholders’ char- 
ter, purporting to give to a city full 
control as to the use of its streets 
for pipes and conduits for furnishing 
water, lights, etc., were ineffective be- 
cause of a subsequent direct grant of 
power with reference to such uses 
made by an article of the constitu- 
tion, did not indicate an intention not 
to vest such control in the city, such 
provisions not being limited to au- 
thorization to prescribe regulations 
only within the domain of the police 
power. Sunset Tel., etc., Co. v. Pasa- 
dena, 161 Cal. 265; 118 P 796. 

. Power of particular municipal 
and other boards see infra § 3769. 

47. Inherent powers see supra § 
188 in 43 C. J. 

48. U. S.—Iowa Tel. Co. v. Keo- 
kuk, 266 Fed. 82; T. B. Townsend 
Brick, ete., Co. v. Central Trust Co., 
187 Fed. 63, 109 CCA 881. 

Ala.—State v.. Louisville, ete., R. 
Co., 158 Ala. 208, 48 S 891; Mobile v. 
Louisville, ete., R. Co., 124 Ala. 132, 
26 S 902; Perry v. New Orleans, etc., 


Ariz.—Phoenix R. 
Ariz. 289, 187 P9338. 

Cal. Coaster Angeles vy. Southern Pace, ! 
ReoG@o., 15%.Cal. 363, 108.,P-65. 

Colo.—Denver hes. CO. 


Co..v. Lount;,.21 


Circle Vv. 


Clark, 10. Colo. 427, 15 P 726; Denver 


Circle R. Co. v. Nestor, 10 Colo, 403,- 


15 P 714; Denver, etc.,.R. Co. v. Den- 
ver City R. Co, Colo. 673; Ward v. 
Colorado Eastern R. Co., 23 Colo. A. 


Fla. —Florida_ Cent., etc., R. Co. v. 
ees St., ete., R. Co., 39 Fla. 306, 22 

Ga.—Savannah, y. Markowitz, 155 
Ga. 870, 118 SE 558: Athens Terminal 
Co. v. Athens Fdy., etc., Works, 129 
Ga. 393, 58 SE 891; Daly v. Georgia, 
etc., R. Co., 80 Ga. "793, 7 SE 146, 12 
AmSR 286 [foll Davis’ y. Hast Ten- 
nessee, etc., R. Co., 87 Ga. 605, 13 SE 
567]; Kavanagh ¥. Mobile, ete., R, 
Co., 78 Ga. 271, 2 SE 636; Magrill v, 
Atlanta, 32 Ga. A. 5, 122° SE 641; Au- 
rn v. Jackson, 20° Ga. A. 710, 93 SE 


Ill.—Peo. v. Chicago Tel. Co., 220 
Ill. 238, 77 NE 245; peo ie vy. Pitts- 
burgh, ‘etc., Rs ACOs 146 Ill. A, 403 [aff 
242 Ill. 30, 89 SH 648]. 

Ind.—Central Union Tel: Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628; Winfield v. Public Serv. 
Commn., "187 Ind, 53, 118 NE 531; New 
Castle v. Lake Erie, ete., R. Co. 155 
Ind. 18, 57 NE 516; Hichels v, Evans- 
ville St. R. Cor 78 Ind.’ 261, 41 AmR 


} 332, 125 P 567. 


561. 
Iowa.—Callahan  v. Nevada, 170 
Iowa 719, 153 NW 188, LRA1916B 


927; Anhalt Vi Waterloo,’ éte,, R, Ca., 
166 Iowa 479, 147 NW 928; State v. 
Des Moines City RS Co., 159 Iowa 259, 
140 NW 437 

Ky.—Ruttle v. Covington, 10 SW 
644, 10 KyL 766. 

La.—New Orleans’ v. Shuler, 140 
La. 657, 73 Sits, 

Md.—State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 345; Purnell 
Vv. McLane, 98 Md. 589, 56 A 830. 

Minn.—Drake v. Chicago, etc., R,. 
Co., 186 Minn. 366, 162 NW 453. 

Mo.—Stevenson v. Missouri Pac, R. 
Co., 31 SW 793; Glasgow vy. St. Louis, 
15 Mo. A. 112’ {aff 87 Mo. 678]. 

N. J—Seaman y. Perth Amboy, 98 
N. J. L. 174, 119 A 278; State v. New- 
ark, 54 N. Tre 102, 23 A 284; State 
Vv. Trenton, 54 N. J. L. 92, 23 "A 281; 
Domestic Tel. Co. v. Newark, 49 N. J. 
L. 344, 8 A 128; Hill Dredging Co. v. 
Ventnor City, 77 N. J. Eq. 467, 78 A 
677; Jersey City Gas Co. v. Dwight, 
29 N. J. Eq. 242. 

N. Y.—Peo. v. New York R. Co., 217 

. Y. 310, 112 NE 49; New York v. 

. . ¥. 124, 91 NE 283, 28 
LRANS 3875; Phoenix v. Gannon, 195 
471, 88 NE 1066; Milhau v. 
Sharp, 27 N. Y¥. 611, 84.-AmD 314; 
Davis v. New York, 14.N. Y. 506, 67 
AmD 186; Waterloo Water. Co. v. 
Waterloo, 200 App. Div. 718, 193 NYS 
360; New York Cent, R. Co. v. Mid- 
dleport Gas, ete., Co., 193 App. Div. 
273, 184 NYS 221 [att 232 N. Y. 622 
mem, 134 NE 597 mem]j; Brooklyn 
City “RB. Co. Vv. Whalen, 191 App. Div. 
737,182, NYS .283 [ate 229 N. Yu. 570 
mem, 128 NE 215]; New York Cent,, 
etc., R. Co. v. New York, 142 App. 
Div. 578, 127 NYS+513 [aff 202 N. ¥. 
212,95 NE 638]; Rhinehart v. Red- 
field, 93 App. Diy.’ 410, 87 NYS 789 
[aff 179 N. Y. 569 mem, 72 NE 1150 
mem]; Peo. y. New York, etc., R. Co., 
45 Barb. 73, 26 HowPr 4 : New York, 
ete, ma: Co. v., New , York, d Hilt. 
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[§ 3765] (b) Derived Power*®—aa. In General. 
Ordinarily under charter, statutory, or constitu- 
tional provisions a municipality has power to au- 
thorize any proper use of its streets,°° provided they 
The extent of its power will 
depend primarily upon the terms of the grant,®? 
which may delegate a broad discretion®* or may 
retain a supervisory power in the state,>* and the 
municipality cannot exceed the limits of the power 
A grant by the municipality cannot 
bind the state beyond the authority granted to the 
eity.°° |Where the power is vested in the municipal 
authorities to grant a right to use the streets, its 
exercise cannot be defeated or restrained by con- 
siderations of policy or expediency or mere regard 


have been opened.*4 


granted.®5 


MUNICIPAL CORPORATIONS 


are excluded.®° 


fo a license.® 


for the wishes and preferences of property owners.** 


562; Marjohn Realty Co., Inc. v. Long 
Beach, 122 Misc. 763, 204 NYS 53 [aff 
211 App. Div. 860 mem, 207 NYS 876 
mem]; Peo. v. Hylan, 118 Misc. 341, 
194 NYS 179 [aff 202 App. Div. 745 
mem, 194 NYS 969 mem]; Holmes 
Blectric Protective Co. v. Armstrong, 
97 Misc, 184, 162 NYS 770 [aff 181 
App. Div. 687, 168 NYS 746 (rev on 
other grounds. 228 N. Y. 407, 127 NE 
315)]; Bradley v. Degnon Contracting 
Co., 80 Misc. 90, 140 NYS 825 [aff 157 
App. Div; 237," 141 NYS 852);- Peo. 
v. Perley, 67 Misc. 471, 123 NYS 436 
[aff 143 App. Div. 915 mem, 127 NYS 
1137 mem (aff 202 N. Y. 620 mem, 96 
NE 1125 mem)]; Matter of Fiegle, 
36 Misc. 27, 72 NYS 438. 

N. C.—Elizabeth City v. Banks, 150 
N. C. 407, 64 SE 189, 22 LRANS 925, 

Oh.—Raynolds v. Cleveland, 21 Oh. 
Cir. Ct. N. S. 228; Raynolds v. Cleve- 
land, 24 Oh. Cir. Ct. 215; Brush Elec- 
tric Light Co. y. Jones Bros. Electric 
Co., 5 Oh. Cir. Ct. 340, 3 Oh. Cir: Dec, 
168 [aff 29 CincLBul 72]; McLean v. 
Brush Electric Light Co., 8 Oh. Dec. 
(Reprint) 619, 9 CincLBul 65; Colum- 
bus v. Columbus Gas Co., 14 OhS&CP 
416, 2 OhNPNS 387. 

Okl.—South McAlester-Eufaula Tel. 
Co. v. State, 25 Okl. 524, 106 P 962. 

Or.—Baker City Mut. Irr. Co. y. 
Eig gd City, 58 Or. 306, 110 P 392, 113 


Bilt oatevss v. Quaker City El. R. 
Co., 29 A 111; Potts v. Quaker City 
El. R. Co., 161 Pa, 396, 29 A 108; Com. 
Ne wonrie, etc., Ri Cor, 27. Pal 339,67. 
AmD 471; Ransberry v. Keller, 9 Pa. 
Co. 299. 

Porto Rico.—Alvarez v. C. J. Fan- 
tauzzi’s Successors, 26 Porto Rico 
760, 763 [cit Cyc], 

‘ Tenn.—People’s Bree, Ot, ve 
Memphis, 16 SW 973 

Tex.—Greene v. San Antonio, (Civ. 
A.)'178 SW 6. 

Vt.—Burlington Light, etc., Co. v. 
Burlington, 93 Vt. 27, 106 A 513. 

Va.—Com. y.. Portsmouth Gas Co., 
132 Va, 480, 112 SE 792; Chambers v. 
Roanoke Industrial, ete., Assoc., 111 
Va. 254, 68 SE 980. 

Wash.—State v. Spokane County 
Super..Ct., 87.Wash. 582; 152 P 11; 
Dolan v. Puget, Sound Tract., etc., 
Co., 72, Wash. 343, 130 P 353. 

W. Va.—Lynch y. North View, 73 
W. Va. 609,81, SE 833, 52 LRANS 
1038; Davis v. Spragg, 72 W. Va. 672, 
79 SE 652, 48 LRANS 173. 


Pass, 


Wis.—Warden v. Hart, 162 Wis. 
495, 156 NW 466; La Crosse v. La 
Crosse Gas, etc., Co., 145 Wis. 408, 


130 NW 530; Allen y. Clausen, 114 
Wis. 244, 90 NW 181; State v. She- 
boygan, 111 Wis. 23, 86 NW 657. 

Can.—Cobalt v. Temiskaming Tel. 
Co., 59 ‘Can. S. C..62, 47 DomLR 301. 

“The power to grant franchises is 
a sovereign power. It may be dele- 
gated by the state, but it is not with- 
in the powers of cities unless ex- 
pressly delegated by the _ state.” 
Dolan v. Puget Sound Tract., etc., Co., 
72 Wash. 348, 348, 130 P 353. 

49. Particular uses which may be 


granted see infra §§ 3782-3790. 

50. U. S.—Levis v. Newton, 75 
Fed. 884 [aff 79 Fed. 715, 25 CCA 
161]. 

Ariz.—Phoenix R. Co. v. Lount, 21 
Ariz. 289, 187 P 933. 

Ill.— Berwyn vy. Berglund, 255 Ill. 
498, 99 NE 705; Springfield v. Tel. 
Cable Co: "1253 Tl. 346, 97 NE 672; 
Sears v. Chicago, 247 Il. 204, 93 NE 
158, 189 AmSR 319, 20 AnnCas 539; 
Shrader v. Cleveland, etc., R:°Co; 242 
Ill. 227, 89 NE 997, 26 LRANS 226; 
Quincy v. Bull, 106 Til. 337. 

ind?— Stats v. Stickelman, 182 Ind. 
102, 105 NE 777. 

N. Y¥.—Fifth Ave. Coach Co. v. New 
York, 194 N. Y. 19, 86 NE 824, 21 
LRANS 744, 16 AnnCas 695 [aff 221 
U. S. 467, 31 SCt 709, 55 L. ed. 815]; 
Osborne v. Auburn Tel, Co., 189 N. ¥. 
393, 82 NE 428; Palmer vy. Larchmont 
Blectric (Oxe yy: 158 N. Y. 281, 52 NE’ 
1092, 43 LRA 672 [rev 6 App. Div. 
12, 39 NYS 522]; Kingsley v. Pounds, 
96 Misc. 27, 160 NYS 228. 

Oh.—Stone vy. Cuyahoga Light Co., 
9 OhHNPNS 545. 


Pa.—Ledger vy. Philadelphia, etce., 
R,, (Cos, °29 "Pay Cor s0o: 
Tex.—McCutcheon v. Wozencraft, 


(Commn. A.) 255 SW 716; Greene v. 
San Antonio, (Civ. A.) 178 SW 6; 
Texarkana Gas, etc., Co. v. Texar- 
kana, 58 Tex. Civ. A. 109, 123 SW 213. 

W. Va.—Wheeling v. Natural Gas 
Co., 74 W. Va. 872, 82 SH 345. 

Ont.—Re Bennett, 52 Ont. L. 229, 
[1923] 3 DomLR 1178. 

Si. ‘Wichita, “etels) R. 1 Coshiv. 
heimer, 36 Kan. 45, 12 P 362. 

fa] "A proposed extension of a 
street is not Subject to municipal 
grant to use. Wichita, etc., R. Co. v. 
Fechheimer, 36 Kan. 45, 12 P 362. 

52. Peo. v. Field, 266 Ill. 609, 617, 
107 NE 864, LRA1915F 937, AnnCas 
1916B 743. 

“As the municipal powers are de- 
rived from the legislature, it follows 
that the authority of municipalities 
over streets, and the uses to which 
they may legitimately be put, depend, 
within constitutional limitations, en- 
tirely upon the charter powers of the 
municipality granted by the legisla- 
ture.” Peo. y. Field, supra. 

53. Federal Gas, ete, Co. v. Co- 
lumbus, 96 Oh. St. 580, 118 NE 108. 

“Where a statute grants the power 
to a municipality to grant a franchise, 
either upon ‘terms and conditions’ or 
‘regulations and restrictions’ that it 
may prescribe, large latitude must 
be allowed for the discretion of the 
municipality and its officers in the 
provisions made in such franchise 
contract; and unless expressly lim- 
ited by the statute authorizing the 
grant, the municipality may exercise 
its discretion in any reasonable man- 
ner compatible with the best service 
and .the greatest advantage, pecuni- 
ary or otherwise, to the municipality 
and its inhabitants.” Federal Gas, 
etc., Co. v. Columbus, supra (court 
syllabus). 

54. Winfield v. Public 


Fech- 


Serv. 


Municipality agent of state. 
rights a municipality acts as a governmental agency 
of the state and not in its private or proprietary 
capacity,®°* and is exercising legislative rather than 


| pressed.—The 


[S 3765 


Construction. Powers given a municipal corpora- 
tion, to grant the use of its streets, by statute®* or 
charter®® will be strictly construed; and when such 
powers are enumerated, all powers not enumerated, 
On the other hand, it has been held 
that the constitutional restrictions upon the powers 
of the municipal council and the method in which 
they shall be exercised are to be strictly construed.** 

A municipal grant made without authority is 
void,®? although a franchise so granted may amount 


In granting such 


Commn., 187 Ind. 53, 118 NE 531. 

[a] Freedom from state’s power 
of regulation must be eae, ex- 

state may authorize 

municipalities to grant, in a fran- 
chise to a public service corporation, 
freedom from the exercise of the 
state’s power of regulation; but such 
franchises are never construed to 
have this effect, unless the state’s 
grant of authority to the municipal- 
ity and the municipality’s grant in 
the franchise are expressed in terms 
positive and clear. Winfield v. Public 
Serv. Commn., 187 
531. 

55. Terrell v. ‘Terrell Electric 
pet ped Co., (Tex, Civ. A.) 187 SW 966, 


“Municipalities may not, under the 
grant of exclusive control of its 
streets, legislate on everything con- 
nected with the subject over which 
they possess limited authority, such 
as the manner and means of conduct- 
ing the business so permitted the use 
of the streets.” Terrell v. Terrell 
Electric Light-Co., supra. 


56. Winfield v. Public Serv. 
Commn., 187 Ind. 53, 118 NE 531 
57. Jeffers v. Annapolis, (Ma.) 68 


58. Eastern Kentucky Home Tel. 
Co. v. Hatcher, 166 Ky. 176, 179 SW 7. 

59... San Diego Vv. Kerckhoff, 49 Cal. 
A.’ 473, 193. P» 801. 

60. San Diego v. Kerckhoff, supra; 
Savannah y. Markowitz, 155 Ga. 870, 
118 SE 558. 

61. Victoria v. Victoria Ice, etc., 
Co.,-134 Va. 124, 114 SE 89. 


62. Cal.—Suisan City vo) Pacifie 
ber) ete,’ Co, 35° ‘Cal. ee 380, 170 P 


Iowa.—State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 487. 

N. J.—Hill Dredging Co. v. Vent- 
hor City, T7)N..J.: Bai 467, 278 +AS67 

N. Y.—Marjohn Realty Co., Inc. v. 
Long Beach, 122 Misc. 763, 304 NYS 
53 [aff 211 App. Div. 860 mem, 207 
NYS 876 mem]. 

Oh.—Brush Electric Light Co. v. 
Jones Bros. Electric Co., 5 Oh. Cir. 
Ct. 340, 3 Oh. Cir. Dec. 168. 

Or.— Baker City Miut, Mier: Gos vs 
eo City, 58 Or. 306, 110 P 892, 113 


Can.—Cobalt v. Temiskaming Tel. 
Co., 59 Can. S.C; 62, 47 DomLR 301. 

63. State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 4387. 

{a] For example.—An ordinance 
attempting to grant a franchise prior 
to enactment of a statute conferring 
authority at most confers a license 
until reénactment of the ordinance 
after passage of such statute. State 
v. Des Moines City R. Co., 159 Iowa 
259, 140 NW 487. 

64. U. S—Potter v. Calumet Elec- 
trie St. R.. Co; 158" Fed.) 521. 

Ill.— Peo. v. Chicago Tel. Co., 245 
Ill. 121, 91 NE 1065. 

Ind. — Vincennes v. Vincennes Tract, 
Co., 187 Ind. 498, 120 NE 27; Winfield 
v. Public Serv. Commn., 187 Ind. 53, 
118 NE 531. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ind. 53, 118 NE ' 


§§ 3765-3769] 


contractual powers.®> Its officials are not bound by 


the votes of the municipality in respect thereto.® 

Another municipality may be granted the right to 
use streets.°? 

[§ 3766] bb. Implied Power. Where a munici- 
pality possesses the power to own and operate a 
public utility®* in its streets, it has been held that 
the incidental power to permit use of its streets 
by a privately owned corporation will be implied.®? 
But authority to use the streets itself for such pur- 
poses will not be implied from legislative delega- 
tion of authority to grant such franchises to others.”° 

[§ 3767] cc. Delegation of Power by Municipal- 
ity..1. A municipality having the power to grant 
the use of its streets cannot delegate such power to 
others,’? nor can it alienate the streets,”? nor abdi- 
cate its power over them.”* It may, however, dele- 
gate the exercise of administrative details,” or con- 
fer on a different body the right to grant the use 
of its streets as to matters of more than local 
concern.”® 

[§ 3768] dd. Permits.””7 Ordinances delegating to 
particular boards or officers the discretion to grant 


MUNICIPAL CORPORATIONS 
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or refuse permits to use the streets without specifi- 
cation of the conditions under which they shall be 
granted have been held void as an unauthorized 
delegation of municipal power,"® although there is 
authority to the contrary.7® A municipality can- 
not by ordinance vest in a particular official the 
arbitrary power to refuse street permits at will,8° 
and the action of the authorities in granting or re- 
fusing permits for the use of the street must be 
reasonable, and not arbitrary, or governed by whim 
_or caprice.*t Whether an ordinance requiring a fee 
for a permit to disturb the public easement is rea- 
sonable may depend upon the reasonableness of the 
charge.®? ‘ 

[§ 3769] (4) Power of Boards.§* The legislature 
has the power to authorize a board of municipal 
officers to permit or license any use of streets which 
the legislature could itself authorize by statute,’+ 
such as the construction of a tramway.®®> Under 
charter and statutory provisions the power to grant 
the right to use certain streets may be vested jointly 
in two different boards or officials,8* or the power 
may be divided according to the nature of the use 


Iowa,—State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 437. 

-Mass.—Southborough v. Boston, 
ete., R. Co., 250 Mass. 234, 145 NE 
422; Cambridge v. Boston El. R. Co., 
241 Mass. 374, 135 NE 313. 

N. Y.—New York Cent. R. Co. v. 
Middleport Gas, etc., Co., 193 App. 
Div. 273, 184 NYS 221 [motions for 
rearg and leave to app in Court of 
Appeals den 193 App. Div. 933 mem, 
184 NYS 939 mem]; Peo. v. Dwyer, 
27 Hun 548, 63 HowPr 115 [aff 90 N. 
Y. 402]; Holmes Electric Protective 
Co. v. Armstrong, 97 Misc. 184, 162 
NYS 770 [aff 181 App. Div. 687, 168 
NYS 746 (rev on other grounds 228 
N. Y. 407, 127 NE 315)]. 

Okl.—Sapulpa y. Oklahoma Natural 
Gas Co., 79 Okl. 196, 197, 192 P 224. 

Or.—Portland v. Public Serv. 
Commn., 89 Or. 325, 173 P 1178. 

“The general rule is that a city, in 
granting a franchise to a gas com- 
pany, water company, or street rail- 
way company, acts in the capacity of 
a governmental agency of the state.” 
Sapulpa v. Oklahoma Natural Gas 
€o., supra. 

“Boards of aldermen of cities or se- 
lectmen of towns in passing upon 
such matters are not agents of mu- 
nicipalities but are public officers.” 
Cambridge v. Boston El. R. Co., 241 
Mass. 374, 378, 135 NE 313. 

[a] State as source of right.—A 
municipality’s franchise to use its 
streets must be regarded as coming 
from the state. Vincennes v. Vin- 
cennes Tract. Co., 187 Ind. 498, 120 


‘NE 27. 


65. Arcata v. Green, 156 Cal. 759, 
106 P 86; South Pasadena v. Los An- 
geles Terminal R. Co., 109 Cal. 315, 
41. P 1093. 

66. , Southborough v. Boston, etc., 
R. Co., 250 Mass. 234, 145 NE 422. 

67. Berwynd v. Berglund, 255 Ill. 
498, 99 NE 705. 

' [a] For exe pide ne grant to 
another municipality by a town of 
the right to maintain a sewer through 
‘the streets of the town is not incon- 
sistent with the purpose for which 
they were dedicated. Berwyn v. 
‘Berglund, 255 Ill. 498, 99 NE 705, 
68. See supra § 551 in 43 C. J. 
69. Quincy v. Bull, 106 Il. 
VO Brooklyn .< City: RR. Coney. 


‘Whalen, 191 App. Div. 737, 182 NYS 


283 [aff 111 Misc. 348, 181 NYS 206, 
and aff 229 N. Y. 570 mem, 126 NE 
215]. 


71. Delegation as to permits see 


infra § 3768. 
Delegation of powers by municipal- 
Bea eenersily, see supra § 237 et seq 
n 43 C. J. 5 
72. Sullivan v. Cloe, 277 Ill. 56, 115 
NE 135; Hickey v. Chicago, etc. R 


Co., 6 Ill. A. 172; Board of Liquida- 
tion, etc. v. New Orleans, 32 La. Ann. 
915; Peo, v. Willis, 9 App. Div. 214, 
pee 168; State v. Bell, 34 Oh. St. 


73. Grady v. Greenville, 129 8. C. 
89, 99, 122 SE 494. 

“That a municipality, acting 
through its legislative body, has no 
power to alien the streets of a town, 
or by contract, ordinance, or by-law, 
to cede away, limit, or control its 
legislative or governmental authority 
over streets, or otherwise to disable 
itself from performing its public 
duties, is elementary.” Grady v. 
Greenville, supra. 

74. St. Helena v. San Francisco, 
ete., R. Co., 24 Cal. A. 71, 74, 140 P 
600, 605; Grady v. Greenville, 129 S. 
C. 89, 123 SE 494. 

‘Tt is well settled that the munici- 
pality cannot abdicate its functions 
or by contract divest itself of power 
to control the streets for the bene- 
fit of the public.” St. Helena v. San 
Francisco, etc., R. Co., supra. 

75. Chicago, etc., R. Co. v. Dunbar, 
100 Til. 110. 

[a] For example.—A city ordi- 
nance, authorizing a railroad com- 
pany to maintain switch tracks on 
and across certain streets at such 
places as it deemed necessary in the 
operation of tracks laid on a street in 
question, provided in the opinion of 
the board of public improvements the 
construction of such tracks was prac- 
ticable, is not objectionable as a 
delegation of legislative power or au- 
thority to the board of public im- 
provements. Chicago, etc., R. Co. v. 
Dunbar, 100 Til. 110. 


76. Van de Water vy. Pridham, 33, 


Cal. A. 252, 164 P 1136. 


{a] Drainage.—The consent of the) 


municipality to the construction of a 
drainage canal, by a drainage district, 
through certain streets does not con- 
fer control of streets on the drainage 
district in violation of charter pro- 
visions placing such control in the 
city, because drainage ditches involy- 
ing localities outside as well as inside 
the city are not municipal affairs. 
Van de Water v. Pridham, 83 Cal, A. 
252, 164 P 1136. 
77. Cross references: 
Building permits see supra §§ 373- 
884 in 43 C. 
Fire department permits see supra 
§ 442 in 43 C. J. 
Market permits see supra § 395 in 
43 


Permits generally see supra §§ 258—' 
i 277 Il. 56, 


270 in 48 C. J 

78. Sullivan v. Cloe, 
115 NE 135; Chicago v. Trotter, 136 
Til. 430, 26 NE 359 [aff 33 Tll. A. 206]; 
New Orleans v, Palmisano, 146 La. 


(622, 59 


518, 83 S 789; In re Frazee, 63 Mich. 
396, 30 NW 72, 6 AmSR 310; Lynch 
‘vv. North View, 73 W. Va. 609, 81 SE 
833, 52 LRANS 1038. 

[a] Street procession.—A _ city 
council having legislative power to 
grant the right to use the streets 
cannot delegate to the superintendent 
of police the discretionary power to 
grant or refuse permits for street 
processions. Chicago y. Trotter, 136 
Ill. 430, 26 NE 359. 

_[b] Telegraph poles.—An  ordi- 
nance delegating to particular officers 
the granting of permits to use the 
streets for erection of telegraph poles 
is void as an unlawful delegation by 
the city council of its power to grant 
the use of streets. Sullivan v. Cloe, 
277 Ill. 56, 115 NE 135. 

Delegation of power by municipali- 
ties generally see supra § 3767. f 

79. In re. Flaherty, 105 Cal. 558, 38 
P 981, 27 LRA. 529. 

[a] Beating a drum.—A city ordi- 
nance could delegate to a particular 
officer the discretionary power to 
grant or refuse permits to beat drums 
on the streets. In re Flaherty, 105 
Cal. 558, 38 P 981, 27 LRAi529: 

80. State v. Spiegel, 22 Oh. Cir. Ct. 
N.S. 337%. 

81. Peo. v. Atwell, 197 App. Div. 
225, 188 NYS 803 [aff 232 N. ¥. 96, 
133 NE 364]; State v. Spiegel, 22 Oh. 
Cin CtiewN? Sii38 ti 

[a] Public convenience to be con- 
sidered.—The circumstance that at 
the opposite street corner the Salva- 
tion Army held a meeting the same 
night that the relators, Socialists, 
held their street meeting, for which 
they were arrested, did not show an 
unjustifiable discrimination on the 
part of the mayor in withholding a 
permit from the relators, for the 
power to grant or withhold such per- 
mits carries with it the. duty to con- 
sider the public convenience and to 
regard undue congestion, disturbance, 
and disorder interfering with the 
public rights to pass and repass. Peo. 
v. Atwell, 197 App. Div. 225, 188 NYS 
803 ‘[aff 282 N. Y. 96, 133 NE 364]. 

82. Buffalo v. Stevenson, 145 App. 
Div. 117, 129 NYS 125 [app dism 207 
N. Y. 258, 100 NE 798]. 

83. Power of municipality gen- 
erally see supra §§ 3764-3768, 

84. In re Opinion of Justices, 208 
Mass. 625, 95 NE 930. 

85. Turl v. New York Contracting 
Co., 46 Misc. 164, 93 NYS. 1103 
(could delegate to rapid transit com- 
missioners). 

86. Sheehy v. Clausen, 26 Misc. 
269, 55 NYS 1000 [aff 42 App. Div. 
NYS. 1114]. 

[a] For instance.— Under New 
York statute and charter. provisions 


é 
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involved.§* 


use of the public highway.°** 


Personal interest of members of the board in an 
application to use streets may invalidate a grant 


it has been held that an electric light 
company cannot erect poles and 
string wires along the avenues of a 
city park without the consent of both 
the park commissioner and the com- 
missioner of public lighting. Sheehy 
v. Clausen, 26 Misc. 269, 55 NYS 1000 
[aff 42 App. Div. 622, 59 NYS 1114]. 

87. Chicago City R. Co. v. South 
Park Comrs., 257- Ill. 602, 101 NE 
201. 

[a] For example.—Under an act. 
creating a board of park commission- 
ers, and defining its authority, it has 
been held that, as to parts of streets 
taken and connected with boulevards 
and parkways, the board had exclu- 
sive jurisdiction as to parkway uses, 
but that the city had the sole power 
to permit the construction and opera- 
tion of a street railway therein. Chi- 
eago City R. Co. v. South Park Comrs., 
257 Ill. 602, 101 NE 201. 

sg. Cal.—Western States Gas, etc., 
Co. v. Bayside Lumber Co., 182 Cal. 
140, 187 P 735; Red Bluff v. Southern 
Pac: Co., 44 Cal, A.’.667, 187) P 152. 

Me.—Veazie v. Mayo, 45 Me. 560. 

Md.—Preston v. Likes, etce., Co., 103 
Mad; 191, 62 A 1024; Brauer v. Balti- 
more Refrigerating, etc., Co., 99 Md. 
367,58 A 21, 105 AmSR 304, 66 LRA 
403. 

~Mass.—Com. v: Morrison, 197 Mass. 


199, 83 NE 415, 125 AmSR 338, 14 
LRANS 194; Lowell v: Simpson, 10 
Alien’ 88: 


Mich. evadin Arbor v. Goodspeed 
ine Est. Co., 189 Mich. 165, 155 NW 
420. 

Mo.—Lockwood v. Wabash R. Co., 
122 Mo: 86, 26 SW 698, 43 AmSR 547, 
24 LRA 516; Union Depot Co. v. St. 
Louis, 76 Mo. 393. 

N. J.—United Electric Co. v. Mu- 
tual Ben.’ Electric Light, etc., Co., 81 
A 754; United Electric Co. v. New- 
ark, 77 N. J. L. 104,°71 A 237. 

N. Y.-—Peo. v. Coler, 190 N. Y. 268, 
83 NE 18; Ghee vy. Northern Union 
Gas Co., 158 N. Y. 510, 53 NE 692; 
Richards v. Citizens’: Water Supply, 
Co., 140 App. Div. 206, 125 NYS 116; 
Naylor vy. Glasier, 12.N. zy , Super. 
161; New York v.. Woodhaven Gas- 
light Co., 96 Misc. 52, 
{aff 177 App. Div. 894 mem, 163 NYS 
1112 mem]; Peo. v. Connolly, 89 Misc. 
555, 153 NYS 721: 

Oh.—Cincinnati v. Cincinnati Edi-, 
son Electric’ Co., 11 Oh. Dec. (Re-! 
print) 315, 26 CincLBul 104. 

Pa.—Boyle v. Hazleton Borough, 
171 Pa. 167, 33’A 142. 

Wash.—Schwede v. Hemrich Bros 
Brewing Co., 29 Wash. 21,69 P 362. 

[a] A city council ordinance pur- 
porting to grant. authority to lay 
electric wire conduits in the streets 
is ineffectual where the power to 
grant such authority rests in the 
board of stréet and sewer commis- 
sioners. United Electric Co. v. New- 
ark, 77 N. J. L. 104, 71 A 28%, 

[b] The city’ ‘council of Bangor, 
is a body entirely distinct and differ-) 
ent, from the mayor: and aldermen; 


* For later cases; Mevelouseaie and changes in the law see euteatin ee Eiholiloas same title, page and note number, 


Where the grant or license must come 
from a particular board or officer, a grant or license 
by others does ‘not constitute legal authority,®* and. 
it is immaterial that such unauthorized licenses may 
have been given customarily and acted upon.§® A 
board’s authority will include incidental powers nec- 
essarily implied,*® but a board authorized to grant 
the use of the streets for one purpose cannot grant 
their use for a different purpose.®! 
whom is conferred merely supervisory functions 
has no power to grant a right to use the streets.°? 
A statute empowering commissioners as agents of 
the state to grant permits to occupy a public way 
does not anthorize a surrender by them of the full 


la license. Com, Vv. 


160 NYS 12. 
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municipality.®® 


A board on 


eral. 


dissent. 


‘‘Proper authorities of the city, 

a statute, does not inelude a county court.°® 
The powers of a particular commission to relieve 
railroad congestion have been construed as plenary.°? 
[§ 3770] (5) Conflicting Powers®*—(a) In Gen- 
The state’s power to grant the use of streets 
' being supreme within constitutional limitations,°®® it 
may exercise such power against the municipality’s 
A municipality cannot refuse a license to 


in which ‘such members participated.®* 

The ‘‘municipal authorities,’’ as that term is used 
in statutes delegating authority to grant use of. the 
streets, ordinarily means the governing body of the 


’? as used in such 


one complying with regulatory requirements where 


and the assent of the former to the 
construction of a railroad, across a 
street in that city, was nugatory and 
conferred no authority for that pur- 
pose. Veazie v. Mayo, 45 Me. 560. 
{c] Railroad commission.—In the 
absence of a statute conferring on 
the railroad commission the power to 
permit the railroad to obstruct street, 


ithe municipality cannot confer such 
| power by assent to proceedings be- 
'fore the commission. Red 


Bluff v. 
Ser gre Pac. Co., 44 Cal. A. 667, 187 
RP. : 

[d] ' Police board license required 
for operating a lunch wagon at night 
in a street, the board of aldermen 
having no jurisdiction to grant such 
Morrison, 197 
Mass. 199, 83 NE 415, 125 AmSR 338, 
14 LRANS 194. 

89. Concord v. Burleigh, 67 N. H. 
106, 36 A 606; Boyle v. Hazleton Bor- 
ough, 171 Pa, 167, 33 A 142. 

90. Rapid Transit Subway Constr. 
Co. v. Coler, 121 App. Div. 250, 105 
NYS 824. 

[a] Rapid transit commissioners. 
—Since the Rapid Transit Act gives 
very extensive and general powers to 
the New York City board of rapid 
transit commissioners regarding the 
construction of rapid transit rail- 
ways, the power to issue permits for 
the occupation of cross streets by 
those actually engaged in construct- 
ing the rapid transit subways, for 
necessary purposes, is incidental un- 
der the act, and the board’s permit is 
sufficient, without one from the bor- 
ough authorities, although the act 
does not specifically give the board 
such power, and although the New 
York City Charter gives the borough 
president control in issuing permits 
to builders and others to open and 
use streets. Rapid Transit Subway 
Constr. Co, v..Coler, 121 App. Div. 
250, 105 NYS 824. 
aes McCarthy v. Chicago, 53 Ill. 

[a] For example, exclusive pow- 
er conferred on a board to grant per- 
mits for buildings and for the mov- 
ing of houses, and to regulate such 
business according to the municipal 
ordinances, gives no authority to 
grant permits to occupy the streets 
with building material and to make 
excavations, except as regulated by 
the ordinance, McCarthy vy. Chicago, 
53 Tll. 88 

92. Trenton Presb. Church y. Elec- 
trical Subway Comrs., 55 N. J. L. 436, 
27 A 809. 

93. Union Sav. Inst. v. Boston, 224, 
Mass, 286, 112 NE 637. 

94. Hough v. Smith, 37, Misc, 363, 
75 NYS 461. 

{a] -Tlustration.—Where shitaee! 
trustees owned stock in a street rail-| 
way corporation applying for right to! 
use the streets of the village, a con-' 
sent procured..from. the. trustees, 
joined in by such stockholders, is! 
void: Hough. v. Smith, 37 Mise, 863, 
15 NYS 451, 


the power to determine the grant of rights to use 
its streets is vested in a different governmental 


95. Farnsworth v. Boro Oil, 
Co., 216 N. Y. 40, 109 NE 860. 

[a] For example, within Transp. 
Corp. L. § 61, relative to laying con- 
ductors for gas through streets and 
highways with consent of municipal 
authorities, the ‘‘municipal authori- 
ties” of a town are the members of 
the town board. Farnsworth y. Boro 
ner ete., (Co, .216. WN Yo -40;-109° NE 


96. Union Depot Co. v. St. Louis, 
76 Mo. 398. 

97. McCutcheon vy. Terminal Sta- 
tion Commn., 88 Mise. 148, 150 NYS 
850 [aff 168 App. Diy. 301, 154 NYS 
VAL (ath 217 N. Yit2t. 141 NE 661) ]. 
See cases infra this note. 

[a] The terminal station com- 
mission of Buffalo (1) established 
under L. (1911) ¢ 842 § 117, in a large 
degree represents the city. McCutch- 
eon y. Terminal Station Commn., 88 
Misc, 148, 150 NYS 850 [aff 168 App. 
Div. 301,154 NYS 711 (aff, 217 N.Y. 
127, 111 NE 661)]. (2) A contract 
authorizing certain railroads to pro- 
vide facilities for transfer of traffic 
with lake steamers does not exceed 
the authority. McCutcheon v. Ter- 
minal Station Commn., supra. (3) 
And it may permit the continuance 
of a railroad track across a much- 
traveled street at grade for emer- 
gency use and may permit a support 
for an overhead railroad crossing to 
be placed in the street. McCuteheon 
v. Terminal Station Commn., supra. 
(4) It can permit a railroad to lay a 
track along a city street at grade. 
McCutcheon vy. Terminal Station 
Commn., supra. (5) That a contract 
of the commission did not provide for 
compensation by the companies to 
the city for the fee of the city does 
not invalidate the contract. Mc- 
Cutcheon y. Buffalo Terminal Station 
Commn., 217 N:. Y. 127, 111 NE 66%; 
(6) AG contract for the exchange of 


etc.; 


lands and relocation and readjust-. 


ment of the facilities for fire protec- 
tion is within the power of the com- 
mission. McCutcheon y. Buffalo Ter- 
minal Station Commn., supra. 

98. Conflicting. powers respectin, 
regulation of streets see supra § 
3687-3689. 

Conflicting regulations and statutes 
generally see supra 35 eee in. 43.C. J 

99. See supra § 3 

pene Floyd County bis "Rome St, "Re 

77 Ga. 614, 3 SE 3; Harrison y. 
New Orleans Pac. Re Co., 34 La. Ann, 
462, 464, 44 AmR 438: Prince v. 
Crocker, 166 Mass. 347, "44 NE 446, 
32 LRA 610; Brooklyn ae ete:, R. 
Co. vy. Coney Island, ete, YRi* Cove 85 
Barb. (N. Y.) 364. 

“Tf the fee in the streets is in the 
public, or in the municipality in trust 
for the public use, the doctrine is set- 
tled that the legislature may 'author- 
ize them to be used by_a railroad 
company, without compensation to 
adjoining owners, or to the munici- 
pality, and without the consent, and 
even against the wishes of either.” 


mesh) 


[§§ 3769-3770 


ency.” 


[§ 3771] (b) Power of Momicipality To Deny Use 
of Streets to State Franchised Utility.’ 
state franchised utility’s right to use city streets 
is made conditional upon the consent of the munici- 
pality, it is ordinarily held that the latter has power 
to refuse its consent entirely,‘ although there are 


decisions holding the contrary on 


if the municipality had the power absolutely to for- 
bid the use of its streets by the company, it would 
practically have the power to nullify what the leg- 


islature has expressly authorized.® 


are not within the terms of a statute requiring mu- 
_nicipal consent under prescribed conditions, no such 


Harrison v. New Orleans Pac. R, Co., 
supra. 

Acceptance of surrender of street 
franchise see supra § 304 text and 
poke Wifi 4.3 Oa 

Peo. v. Leonard, 115 Misc. 591, 
190° NYS 400, 

{a] For instance.—Where plain- 
tiff sought a mandamus to compel a 
city council to issue a consent allow- 
ing him to operate a bus: line, the 
court held, in granting the manda- 
mus, that the city’s general power to 
regulate its streets did not extend 
so far as to authorize refusal of use 
to a citizen complying with ordinary 
regulations where the statute had 
vested the power to refuse their use 
when public necessity and conven- 
ience required in the public service 
commission alone. Peo. v. Leonard, 
116 Misc. 591, 190 NYS 400. 

3. Regulation and prohibition of 
use of streets: 

Generally see supra § 3691. 
As applied to public utilities .see 

supra § 3693 text and note 70. 

4 Southern Bell Tel., etc., Co. v. 
Richmond, 103 Fed. 31, "44 CCA 147 
[app dism 22 SCt 934, 46 L. ed. 1264]; 
Holland Realty, etc., "Co. v. St. Louis, 
282 Mo. 180, 221 SW 51; State v. Spo- 
kane, 24 Wash. 53; 63 Pp 1116; Haldi- 
mand County v. Bell Tel. Co., "25 Ont. 
L. 467, 3 OntWN 607, 21 OntWR 194, 
2 DomLR 197 [allowing app 2 Ont 
WN 1154, 19 OntWR 835]. See also 
Musser v. Fairmount, etc., R. Co., 5 
PaLJR 466 (holding that, where an 
act of the legislature incorporating 
a public service corporation provided 
that the consent of the city council 
should be first obtained before the 
company should construct their 
tracks, the privilege is annulled by an 
ordinance declining to allow the 
streets to be so used so that no sub- 
sequent ordinance of the city coun- 
cil’s consent to use of the streets 
upon certain conditions can ratify the 
privilege). 

Power to impose conditions see 
infra § 3772. 

5. Philadelphia Steam Supply Co. 
v. Philadelphia, 17 Phila. (Pa.) 110; 
State v. Sheboygan, 111 Wis. 23, 86 
NW 657; Wisconsin Tel. Co. v. Osh- 
kosh, 62’ Wis. 32, 21 NW 828. 

[a] In other words a municipality 
may regulate the mode of doing 
business in the streets with reference 
to the comfort, welfare, and safety of 
Society, but cannot, under the ‘pre- 
tense of regulating, take away any of 
the essential rights and privileges 
Which the charter confers. State v. 
Sheboygan, 111 Wis. 28, 86 NW 657. 

Louisville v. Louisville Water 
. Co., 105 Ky. 754, 49 SW 766, 20 KyL 
1529: Forty Fort v. re Fort Water 
Co., 9 Kulp (Pa.) 24 

[a] ticeevationse (1) A’ statute’ 
authorizing corporations organized 
for the supply of water power to de- 
velop electric power for commercial 
purposes by means of water power,, 
and to supply current and power to, 
the public, individuals, etc, and to: 
erect and maintain works for devel- 
oping bower and current and to dis- 


[44 C.. J:—62], 
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consent need be secured.® 
pality cannot lie by and see a publie service com- 
pany expend large sums in preparation and then 
refuse the company the right to use the streets.” 
A perpetual franchise granted by the state cannot 
be revoked by a municipality under subsequently 
adopted state constitutional provisions limiting the 
time for which street franchises may be granted and 
subsequent statutes transferring to the, municipal- 
ity the right to grant franchises.® 

[$ 3772 (6) Imposing Conditions.° 
the privilege to use a street, the state or munici- 
pality ordinarily has the power, in its legislative 
discretion, to impose conditions,!® relative to charges 


Where a 


the theory that, 


Where the facts 


tribute it to any place or places, with 
the right to enter upon public streets, 
ete., for that purpose, provided no 
“such company shall enter upon any 
street or alley in any city, borough, 
or township of this commonwealth, 
until after the consent to such entry 
of the council of the city or borough 
or supervisors of the township in 
which such street or alley may be lo- 
cated shall have been obtained, does 
not apply to the entry of a water 
company or a water power company 
for the purpose merely of supplying 
water or water power, and in no way 
seeking to avail itself of the inde- 
pendent or additional powers and 
privileges conferred by this act. 
Forty Fort vy. Forty Fort Water Co., 
9 Kulp (Pa.) 241. (2) A constitu- 
tional provision that no water com- 
pany shall be permitted or authorized 
to lay its pipes or mains under the 
streets of a city without the consent 
of the proper legislative body of 
such city being first obtained, but 
that, ‘““‘when- charters have been ‘here- 
tofore granted conferring such rights 
and work in good faith has begun 
thereunder, the provisions of this 
section shall not apply,” does not ap- 
ply to a water company which had 
for many years been laying its pipes 
in the streets of a city without the 
city’s consent under authority .con- 
ferred by its charter. Louisville v. 
Louisville Water Co., 105 Ky. 754, 49 
SW 766, 20 KyL 529. 

7. Atlanta v. Gate City Gas Light 
Co., 71 Ga: 106. 

8 Louisville v. Cumberland Tel., 


etc.,' Co,, 224,U. S. 649, 32. .SCt 572, 
56 L. ed. 934. 
9. Acceptance of conditions see 


infra § 3797. 

10. U. S.—Denver vy. Stenger, 295 
Fed. 809; Gas, ete., Securities Co. v. 
Manhattan, ete., Tract. Corp., 266 Fed. 
625 [app dism 262 U. S. 196, 43 SCt 
513, 67 L. ed. 946]; Old Colony Trust 
Co. v. Tacoma, 230 Fed. 389, 144 CCA 
531; Southern Pac. Co. vy. Portland, 
177. Fed. 958 [aff 227.0. S. 559, 33 
SCt 308, 57 L. ed. 642]: Pacific R. 
COs. Leavenworth, 18 F. Cas. No. 
10,649; 1, Dill. 3938, 

Ala.—Alabama Tract, Co. v. Selma 
Trust, etc., Bank, 213 Ala, 269, 104 S 
ip ly (e Mobile Light, etc., Co. v. Cope- 
land, 15 Ala. A. 235, 73 § 181. 

Ark.—Bain v. Ft. Smith Light, ete. 


Co., 116 Ark. 125, 172 SW 843, LRA 
1915D 1021. 
Cal.—Ex p. Keppelmann, 166 Cal. 


770, 188 P 346; In re Russell, 163 Cal. 

668, 126 P 875, AnnCas191i4A 152; 
Arcata v. Green, 156 Cal, 759, 106 P 
86; Van de Water vy. Pridham, 33 Cal. 
A. 252, 164 P 11363) In re Wilcox, 14 
Cal. A, 164, 111 P 374. 

Ga.—Georgia Fees hob Cage kcOns: Wee Aste 
lanta, 154 Ga, 731; 115 SE 263) 272 
[quot Cyc]. 

Tll.— Springfield v. Inter State Inde- 
pendent Tel., etc., 
NE 631 [aff 201 Ill. A, 227]; 
Chicago R. Co., 270 Ill. 278, 110 NE 
394; Peo. v. Suburban R. Co., 178 Ill. 
594, 53 NE 349, 49 LRA 650; ‘Chicago, 
ete., R. Co. v. Dunbar, 100 Til. 110; 
Springfield vy. Springfield Cons. R. Co., 


Co., 279 Ill. 324, 116: 
Peo, Vv.) 
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In any event a munici- 


On granting 


208 Ill, A. 11; Chicago vy. Chicago 
Derminal,"Dransfer oR:.,Co,. L217 cul 
Fa faft,. 220° FEMS 230) ie INT 


Ind.—Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628; Indianapolis Vv. Consumers’ 
Gas Trust Co., 140 Ind. 107, 39 NE 
433, 49 AmSR 183, 27 LRA Efe 

Iowa.—Sioux City v. Simmons 
Hardware Co., 151 ees 334, 129 NW 
978, 181 NW 17. 

Kan.—Desser v. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246; Eu- 
reka Light, etc., Co. v. Eureka, 5 Kan, 
A. 669, 48 P 935. 

Ky.—-Moberly y. Richmond Tel. Cos 
126 Ky. 369, 103 SW..714, 31 KyL 
783; Covington St. R. Co. v. Coving- 
ton, 9 Bush 127. 

La.—Le Blane v. New Orleans, 138 
La. 243, 70 S 212. 

Md.—Northern .Cent. R. Co. v. Bal- 
timore, 21 Md. 93. 

Nebr.—State v. Omaha, ete., R. Co., 
100 Nebr. 716, 161 NW 170. 

N. J.—Atlantie Coast Electric R. 
Co. vy. Public Utility Comrs., 89 N. 
J. L.. 407; 99 A. 395; Cook v. North 
Bergen Tp., 72 Ne Sod 119,559: A. 1035 
[aff 73 N. J. L. 818, 65 A 885]; Stowe 
v. Kearny, 72 N. J. lu. 106, 59 A 1058; 
New York, etc., Water Co. v. North 
Arlington Borough, 76 N, J. Eq. 514, 
aa he 973. 

N. Y.—Buffale v. Stevenson, 207 N. 
Y. 258, 100 NE 798; New York v. 
Woodhaven Gaslight’ Co., 96 Mise. 
52,160 NYS 12 [aff 177 App. Div. 894 
mem, 163 NYS 1112 mem]; Peo. v. 
Connolly, 89 Misc. 555, 153 NYS 721; 
New York, etc., R. Co. v. New York, 
i; Hilt. (562. 

Oh.—State vy. Norwood, 23 Oh. Cir. 
Ct. N. S. 145; Toledo Electric St. R. 
Co. v. Western BHlectric Light, etc., 
Co;,, 10. Oh. Cir, Ct. 531554 Oh. Cin Dees 
43; Cincinnati v. Cincinnati St. R. 
Co., 1 OhS&CP 591, 31 CincLBul 308; 
Columbus y. Columbus Citizens Tel. 
Co., 10 OhNPNS 433. 

Or.—Rosa y. Portland, 86 Or. 438, 
168 P 936, LRAI918B 851. 

Pa.—McKeesport yv. McKeesport, 
ete, R. Co., 252 Pa. 142, 97.A 184; 
Marcoz v. Wilmerding Borough, 37 
Pa. Super, 185; Pottsville Borough v. 
Pottsville Gas Co., 15 Pa. Dist. 979, 
32 Pa. Co. 7. 

S. C.—Charleston Cons. R., etc., Co. 
v. Charleston, 92 S. C, 127, 75 SE’ 390, 
391 [cit Cyc]. 

Tex.—Taylor v. Dunn, 80 Tex. 652, 
16 SW 732; Indianola v. Gulf, etc., 
R. Co., 56 Tex. 594; Dallas Power, 
ete., Co. v. Carrington, (Civ. A.) 245 
SW 1046; Kansas City, ete., R. Go. v. 
Sweetwater, 62 Tex. Civ. A. 242, 131 
SW 251 [rey 104 Tex. 329, 1837 SW 
1117]; Texarkana Gas, etc., Cor vs 
Texarkana, 58 Tex. Civ. A. 109, 1238 
SW 218. 

Vt.—Barre_ v. Barre, etc., Power, 
etc., Co., 88 Vt. 304, 92 A237, 

ash.—Hadfield’ v. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCas1918C 942; Tacoma R., ete., 
Co. v. Tacoma, 79 Wash. 508, 140 P 
565; Castle Rock vy. Furth, 78 Wash. 
47, iA ee 317; Wood v. Seattle, 23 
Wash. 1, 62 P 135, 52 LRA 369. 
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or rates,’! sharing the use of the street,!? or other 
matters;!° and may require restoration of the street 
to its natural condition following excavations ;‘* 
or make use of the streets conditional upon the 
payment of particular fees or charges,!® provided 
they are uniform;'® or impose a franchise tax’ or 
compensation for use of the streets in the nature 
Where the use of its streets is by con- 
stitutional, charter, or statutory provisions made 
dependent upon consent of the municipality,!® it is 
ordinarily held that the municipality may impose 
conditions upon the giving of its consent,” although 


of rental.1§ 


' Wis.—State v. Sheboygan, 111 Wis. 
23, 86 NW 657. 

Man.—Winnipeg v. Winnipeg Elec- 
tric R. Co., 26 Man. 63, 25 DomLR 
308, 33 WestLR 219, 9 WestWkly 
889; Black v. Winnipeg Electric R. 
COg tte Se VEA TS tite 

Ont.—Hamilton y. Hamilton St, R. 
Co., 10 Ont. L. 575, 6 OntWR 206 [app 
dism 38 Can. S. C. 106]. 

[a] For instance.—A city may not 
only establish and improve its streets, 
but may also prescribe the terms and 
conditions upon which they may be 


used. Ex p, Lerner, 281 Mo. 18, 218 
SW 321. 
[b] The state’s power to attach 


conditions beneficial to the public to 
the charter of a quasi-public corpora- 
tion may be exercised by a munici- 
pality, as within its delegated power 
to permit the use of streets and pub- 
lic places by the corporation. Peo. v. 
Suburban R. Co., 178 Ill. 594, 53 NE 
349, 49 LRA 650. 

{c] Benefit to another.—The fact 
that conditions imposed on vehicles 
carrying passengers jin streets occu- 
pied by a street railway will benefit 
such railway does not render ordi- 
nance invalid. Desser v. Wichita, 96 
ng 820, 153 P 1194, LRA1916D 

{d] Fine for violation.—A reser- 
vation in the grant of the right to 
impose further conditions confers the 
right to provide for the enforcement 
of such conditions by fine for dis- 
obedience thereof. Detroit v. Ft. 
Wayne, etc., R. Co., 95 Mich. 546, 54 
NW 958, 35 AmSR 580, 20 LRA 79. 


ier See supra §§ 554-561 in 43 
‘12. See infra § 3800. 

13. See cases infra this note. 

[a] Requirement that a conduit 


for the water of a stream within the 
limits of the city shall be of a cer- 
tain size may be imposed as a con- 
dition to a use of the part of a 
street in the construction and sup- 
port of a proposed building. Sioux 
City v. Simmons Hardware Co., 151 
Iowa 334, 129 NW 978, 131 NW 17. 

[b] The keeping of general offices 
and shops in the city may be re- 
quired as a consideration for a grant 
to a railroad of the right to use pub- 
lic streets. Kansas City, etc., R. Co. 
v. Sweetwater, 62 Tex. Civ. A. 242, 
hee ihe 251 [rev 104 Tex. 329, 187 SW 

14. Mobile Light, etc., Co. v. Cope- 
land, 15 Ala. A. 235, 73 S 131; Kala- 
mazoo v. Kalamazoo Heat, etc., Co., 
124 Mich. 74, 82 NW 811; Cook v. 
North Bergen Tp., 72 N. J. L. 119, 
59 A 1035 [aff 73 N. J. L. 818, 65° A 
885]. 

[a] For example.—(1) A munici- 
pal corporation, as prerequisite to 
the issuance of a license or permit 
to artisans who may be called upon 
to make excavations disturbing the 
surface of the streets, may require 


the street to be restored to natural, 


and safe condition, and that the work 
be guaranteed for a reasonable time. 
Mobile Light, ete., Co. v. Copeland, 
15 Ala. A. 235, 73 S 131. (2) Where 
a city ordinance granting a franchise 
to a gas company to lay pipes in the 
streets provides that when they shall 
be laid the’ trenches shall be filled 
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its assent with 
imposed by the 


eral. 


so as to leave the streets in as good 
condition as they were before, the 
city has the right to insist on the 
work being done under such reason- 
able conditions and restrictions as 
shall make it certain that the work 
will be properly done. Kalamazoo vy. 
Kalamazoo Heat, ete., Co., 124 Mich. 
74, 82 NW 811. 

15. Cook v. North Bergen Tp., 72 
N. J. L. 119, 59 A 1035 [aff 73 N. J. L. 
818, 65 A 885]; Stowe v. Kearny, 72 
N. J. L. 106, 59 A 1058; New York 
v. Woodhaven Gaslight Co., 96 Misc. 
52, 160 NYS 12 [aff 177 App. Div. 
894 mem, 163 NYS 1112 mem]. 

[a] Cost of inspection.—The com- 
missioner of water supply, gas, and 
electricity, in granting permission to 
a gaslight company as to location and 
manner of laying pipes, can impose 
the condition that the company shall 
pay the reasonable cost of inspec- 


tion. New York. vy. Woodhaven Gas- 
light Co., 96 Misc. 52, 160 NYS 12 
{aff 177 App. Div. 894 mem, 163 NYS 
1112 mem]. 

16. In re Wilcox, 14 Cal. A, 164, 
111 P 374, 

17. Alabama ‘Tract. Co. v. Selma 


Trust, ‘etc., Bank, 213 Ala. 269, 272, 
104 S 517. : 

“The privilege of laying perma- 
nent tracks upon the street and oper- 
ating thereon the business of a com- 
mon carrier of passengers for hire 
is a valuable franchise. It is a pub- 
lic franchise. ... The power to tax 
such franchise or privilege 
questionable; neither is the power to 
fix the conditions upon which such 
grants shall be enjoyed. Such tax 
is a franchise or privilege tax.” Ala- 
bama Tract, Co, v. Selma Trust, etc., 
Bank, supra. 


18. See infra § 3803. 
19. See supra § 38771. 
20. Giglio v. Barrett, 207 Ala. 278, 


92 S 668; Ex p. Keppelmann, 166 Cal. 
770, 188 P 346; Selkirk v. Selkirk 
Electric Light, ete., Co,, 20 Man. 461, 
15 WestLR 703. 


21. Pittsburgh’s App., 115 Pa. 4, 
7 A 778. 
22. Arcata v. Green, 156 Cal. 759, 


106 P 86; Dallas Power, etc., Co. v. 


Carrington, (Tex. Civ. A.) 245 SW 
1046. 

[a] For example.—(1) A city in 
granting a franchise to a _ public 


utility cannot provide for service to 
be furnished and rates to be charged 
another municipality. Dallas Power, 
ete., Co. v. Carrington, (Tex. Civ. A.) 
245 SW 1046. (2) Under a statute 
authorizing trustees of cities of the 
sixth class to permit the laying of 
street railroad tracks, ete., under 
such restrictions as they deem proper, 
a city cannot exact from the grantee 
of a franchise to lay tracks, etec., an 
undertaking conditioned on the com- 
pletion of the road between outlying 
towns and through the city within 
a certain time, since the grant, being 
legislative in character, could have 
no extraterritorial effect. Arcata v. 
Green, 156 Cal. 759, 106 P 86. 

23. Interurban R., etc., Co. v. Cin- 
cinnati, 93 Oh. St. 108, 112 NE 186. 

[a] For example, a village may 
prescribe rate of fare to take effect 
in case of annexation of village to 
neighboring city. 


is not} 


Interurban R., etc.," 


> ws 


| there is authority holding that, where the power 
delegated to a city council by statute in respect of 
certain public service corporations is merely to give 
or withhold its consent, it has no power to couple 


any condition or restriction not 
statute.24 A municipality cannot 


impose conditions as to localities beyond its terri- 
torial jurisdiction,?? except contingently upon an- 
nexation of such localities.?% 
strictions imposed must be lawful** and reasonable.?® 

[§ 3773] (7) Duration of Grant?°—(a) In Gen- 
Where the time for which a use of the streets 


The conditions or re- 


Co. v. Cincinnati, 93 Oh. St. 108, 112 
NE 186. 

24. Atlantic Coast Electric R. Co. 
v. Public Utility Comrs., 92 N. J. L. 
168, 104 A. 218) 12) ALR 737° [revise 
Ne LP 4077 GOVAN 957. 

[a] At all times.—The lawful re- 
strictions that may be imposed upon 
granting consent to the location of 
tracks of a street railway must be 
lawful, not only at the time, but 
from time to time, that is, at all 
times. Atlantic Coast Blectric R. 
Co. v. Public Utility Comrs., 92 N. J. 
L; 168, 104 A 218, 12 ALR 7387 [rev 
89 N. J. Li. 407, 99 A 39545 

25. Mich.—Peo. v. Detroit Mut. 
Gaslight Co., 38 Mich. 154. 

N. J.—Atlantic Coast Electric R. 
Co. v. Public Utility Comrs., 92 N. J. 
L. 168, 104 A 218, 12 ALR 737. 

Pa.—Forty Fort v. Forty Fort Wa- 
ter Co., 9 Kulp 241. 

Tenn.—Frayser vy. 16 Lea 
671. 

Wis.—La Crosse v, La Crosse Gas, 
etc., Co., 145 Wis. 408, 130 NW 530. 

[a] Free water and water plugs.— 
A municipal permit to a water com- 
pany that has the right, under stat- 
ute, to enter upon streets, is unrea- 
sonable if granted on condition that 
the company shall supply the muni- 
cipality with water and twenty-five 
water plugs free of charge for all 
time. Forty Fort v. Forty Fort Wa- 
ter Co., 9 Kulp (Pa.) 241. 

[b] Condition that city assessors 
might arbitrate all damages caused 
to property owners by the construc- 
tion of the road is unreasonable. Peo. 
vege ar Mut. Gaslight Co., 38 Mich. 

{c] Condition fixing the time 
within which different portions of the 
road should be constructed being 
different from that prescribed by the 
commissioners appointed under the 
Statute to determine the necessity of 
the road are unreasonable. Peo. v. 
Detroit Mut. Gaslight Co., 38 Mich. 
1 


State, 


54. 

[dad] Bxcise tax.—Mere authority 
to a municipality, given by statute 
providing that any corporation, etce., 
may with the consent of and in the 
manner agreed upon by the authori- 
ties of any city or village use any 
street, etc., does not include power to 
such municipality to exact as a con- 
dition of such exercise payment of an 
excise tax in addition to other taxes, 
but merely permits the municipali- 
ties to impose reasonable burdens. 
La Crosse v. La Crosse Gas, etc., Co., 
145 Wis. 408, 130 NW 530. 

[e]. While the city may pass prop- 
er rules and regulations, it cannot 


compel a company to contract with it 


in. respect to such regulations and 
exact from the company a written 
obligation to do what its charter and 
the law obliges it to do and refrain 
from doing what it had no right to 
the Frayser'v. State, 16 ea (Tenn.) 
Reasonableness of regulations rela- 
ate to use of streets see supra § 
26. Duration of franchise: : 
Generally see_Franchises §§ 98-117. 
Electric supply company see: Elec« 
tricity § 21. : ’ . : 
Gas supply company see Gas § 17. | 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 3772-3773. 


. 


§§ 3773-3774} 


may be granted is prescribed by statutory, charter, 
or constitutional provisions, the granting authori- 
ties cannot grant a use for a longer period,?’ and 
periods so prescribed have been held to include the 
time of construction as well as that of the opera- 
tion of the street-using utility.28 A constitutional 


prohibition against granting, extending, or renew-' 


ing a franchise to use the streets for longer than 
a specified period does not forbid a mere extension 
of facilities.?® Limitations on the period for which 
a municipality may grant franchises involving an 
obligation on the municipality do not apply to 
franchises respecting which the municipality as- 
sumes no obligation.*° In the absence of statutory, 
charter, or constitutional restrictions, a municipal- 
ity having the power to grant franchises to use its 
streets may fix the duration thereof*+ for a specified 
period of a reasonable length®? or until the hap- 
pening of a specified future event.** Without ex- 
press authority a municipality cannot grant a fran- 
chise to a public utility corporation, for a longer 
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ment of way in the streets need not necessarily be 
limited to the duration of the franchise of the 
grantee.*> A franchise to use the streets cannot 
be granted to begin at a period several years after 
the date of the grant.3¢ Continued service by a 
public service corporation after the expiration of 
its contract and acceptance and payment for such 
continued service by the city does not operate as 
a renewal of the contract.37 And such continued 
service may be terminated by either party upon 
reasonable notice consistent with the duty both owe 
to the inhabitants of the city.?8 

[§ 3774] (b) Perpetual Grants*°—aa. Power To 
Make. In most jurisdictions, charter, constitutional, 
or statutory provisions giving a municipality general 
power to grant use of its streets are not construed 
as giving it power to grant a perpetual franchise.*” 
But where not bound by a different rule of con- 
struction laid down by state courts, the federal 
courts construe such general powers as including 
the power to grant a perpetual franchise for use 


time than the life of the corporation.*4 


Railroad company see Railroads [33 

Cye 301]. 

Street railroad company see Street 

Railroads [36 Cyc 1364]. 
Telegraph or telephone company see 

eens and Telephones [37 Cyc 

617]. 
Ill.—Chicago R. Co. v. Chi- 
cago, 292 Ill. 190, 126 NE 585; Bar- 
saloux v. Chicago, 245 Ill. 598, 92 NE 
525, 19 AnnCas 255. 

Ky.—Hamilton y, Bastin, 188 Ky. 
764, 224 Sw 430. 

Mich.—Sullivan v. Bailey, 125 Mich. 
104, 83 NW 996. 

N. Y.—Blaschko v. Wurster, 156 N. 
Y. 437, 51 NE 303; Gusthal v. Strong, 
23 App. Div. 315, 48 NYS 652; Norris 
v. Wurster, 23 App. Div. 124, 48 NYS 


656. 

Okl.—Overholser v. Oklahoma In- 
terurban Tract. Co., 29 Okl. 571, 119 
P 127. 

Can.—Cobalt v. Temiskaming Tel. 
Co.; 59 Can. S. C. 62, 47 DomLR 301. 

28. Hamilton v. Bastin, 188 Ky. 
764, 224 SW 430. 

{a] MDlustration.—A franchise to 
eonstruct and operate an electric 
lighting system, granted by a city to 
purchasers from and after the pas- 
sage of an ordinance of September 23, 
1916, continuously until July 1, 1917, 
and for the additional term of twenty 
years thereafter, is violative of a 
twenty-year constitutional limitation 
in its inclusion of the period of nine 
months and seven days up to July 1, 
1917, although such excess time over 
twenty years was merely given the 
purchasers of the franchise for con- 
struction, and not for operation, of 
plant. Hamilton vy. Bastin, 188 Ky. 
764, 224 SW 430. 

29. Overholser y. Oklahoma Inter- 
urban Tract. Co., 29 Okl. 571, 119 P 
127. 

fa] For instance.—Where a street 
railway had been granted a twenty- 
five-year franchise to operate over 
certain streets, a later extension of 
the franchise to include additional 
streets was not an extension of the 
time of the franchise so as to fall 
within a constitutional prohibition 
against extending or renewing a fran- 
chise beyond a twenty-five-year 
period. Overholser v. Oklahoma In- 
aban Tract. Co., 29 ‘Okl,' 571, 119 
12) Marae 

30. Hester v. Greenwood, 172 Ind. 
279, 88 NE 498. , 

_-{a] For example, a statutory pro- 
vision that no contract shall be en- 
tered into by any town for furnish- 
ing such town and its inhabitants 
with water, or light, upon or along 
the streets of such town for a term 
Jonger than twenty-five years, does 
not prohibit a town from granting a 
fifty-year franchise to use its streets 


of the streets.*4 


for supplying water and light where 
it assumes no contractual obligation. 
Hester v. Greenwood, 172 Ind, 279, 88 
NE 498. 

31. <-Blair, “v.:.Chicago, .201.. U.S: 
400, 26 SCt 427, 50 L. ed. 801 [rev 
132 Fed. 848]; Indianapolis vy. Con- 
sumers’ Gas Trust Co., 144 Fed. 640, 
75 CCA 442 [certiorari den 203 U.S. 
592 mem, 27 SCt 779 mem, 51 L. ed. 
331 mem]. 

$2. Indianapolis v. Consumers’ Gas 


The ease- 


[a] A thirty-year franchise to a 
street railway is reasonable. Hous- 
ton v: Houston City St.. R. Co., 83 
Tex. 548, 19 SW 127. 

Perpetual grant see infra § 3774, 

33. Indianapolis _ v. Consumers’ 
oe Trust Co., 144 Fed. 640, 75 CCA 
4 


[a] For example, a city, in grant- 
ing a franchise, may make _ the 
grant terminable after a _ specified 
erm or whenever, after a stated num- 
ber of years, it Shall elect to pur- 
chase the company’s plant at an ap- 
praised valuation. Indianapolis v. 
Consumers’ Gas Trust Co., 114 Fed. 
640, 75 CCA 442. 

34. Detroit vy. Detroit City R. Co., 
56 Fed. 867. 

35. Detroit v. Detroit Citizens’ St. 
R. Co., 184 U. S. 868, 22 SCt 410, 46 
L. ed. 592 [aff 64 Fed. 628, 12 CCA 
365, 26 LRA 667 (rev 60 Fed. 161, 56 
Fed. 867) ]. 

36. Princeton vy. Princeton Electric 
Light, etc., Co., 166 Ky. 730, 179 SW 
1074, 

37. Hill v. Elizabeth City, 291 Fed. 
194 [aff 298 Fed. 67]; Elizabeth City 
Water, etc., Co, v. Elizabeth City, 188 
N. C. 278, 124 SE 611; Selkirk v. Sel- 
kirk Electric Light Co., 20 Man. 461, 
15 WestLR 703. 

38. Hill v. Elizabeth City, 291 Fed. 
194 [aff 298 Fed. 67]; Elizabeth City 
Water, etc., Co. v. Elizabeth City, 188 
N. ©. 278,124 SH 611, 

39. Validity for a lesser term of a 
grant purporting to be perpetual see 
infra § 3776. 

40. U. S.—Seaboard Air Line R. 
Co. v. Raleigh, 219 Fed. 573 [aff 242 
Tee Sa fds. 3S Cty 8. bly eee aiken |: 
Boise City v. Boise Artesian Hot, etc., 
Water Co., 186 Fed. 705, 108 CCA 523 
{certiorari den 220 U. S. 616 mem, 31 
SCt 720 mem, 55 L. ed. 611 mem (app 
dism 230 U. S. 98 mem, 33 SCt 1003 
mem, 57 L. ed. 1049 mem)]; Logans- 
port R. Co. v. Logansport, 114 Fed. 
688 [app dism 192 U. S. 604, 24 SCt 
851, 48 L. ed. 584]. 

Ala.—Birmingham, etc., St. R. Co. 
vy. Birmingham St. R. Co., 
465, 58 AmR 615. 

Alaska.—Conradt v. Miller, 


2I1to confer a perpetual license.” 


The municipality possesses power 


Alaska 433. 

Ank.—Sander vy. Blytheville, 164 
Ark, 434, 262 SW 23. 

Cal.—San Diego v. Kerckhoff, 49 
Cal. A. 473, 193 P 801. 
ve vy. Johnson, 56 Ind. 

Iowa.—State v. Des Moines City R: 
Co., 159 Iowa 259, 140 NW 437. 

N. Y.—Milhau y. Sharp, 17 Barb. 
435; State v. New York, 10 N. Y. 
Super. 119 [rev on other grounds 14 
N. Y. 506, 67 AmD 186]. 

Oh.—Ampt v. Cincinnati, 9 OhS&CP 
394, 6 OhNP 401. 

Or.—Newsom v. Rainier, 94 Or. 
199, 185 P 296; Joseph v. Joseph Wa- 
ter Works Co.,'57 Or. 586, 590, 111.P 
864, 112 P 1083 [cit Cyc]. 

Pa.—Philadlephia, ete., R. Co. v. 
Chester, 3 Del. Co. 18. 

Can.—Cobalt v. Temiskaming Tel. 
Co., 59 Can. S: C. 62, 47 DomLR 301: 

[a] For example, a charter au- 
thority to grant the use of city 
streets for the laying of water mains 
to supply its inhabitants only au- 
thorizes a grant for such use for a 
reasonable time and not a perpetual 
franchise. Boise City v. Boise Ar- 
tesian Hot, etc., Water Co., 186 Fed: 
705, 108 CCA 523 [certiorari den 220 
U. S. 616 mem, 31 SCt 720 mem, 55 
L. ed. 611 mem (app dism 230 U. S. 


98 mem, 338 SCt 1003 mem, 57 L. ed. 
1409 mem) ]. 
[b] Rule applied.—A common 


council cannot invade the legislative 
power of its successors by confer- 
ring perpetual privileges upon the 
company as by a resolution declaring 
that no regulations shall be made as 
to fares to be charged by a street 
railway company. Milhau y, Sharp, 
17 Barb. 485 [aff 28.Barb. 228, 7 
eo 220 (aff 27 N. Y. 611, 84 AmD 

4)]. 

41. Covington v. South Covington, 
etc., St. R. Co., 246 U. S. 413, 38 SCt 
376, 62 L. ed. 802; Owensboro v. Cum- 
berland Tel., etce., Co., 230°U. S. 58, 
33 SCt 988, 57 L. ed. 1389; Ashland 
Electric Power, ete., Co.-v. Ashland, 
217 Fed. 158, 160. 

‘It is insisted that to enable a 
municipality in Oregon to confer such 
a privilege its authority must be de- 
duced from the Constitution or stat- 
utes of the state, and specially con- 
ferred, and that the state Supreme 
Court has so held. The essential dif- 
ference between the doctrine and the 
doctrine of the federal Supreme 
Court is that by the former it is 
deemed that explicit legislative au- 
thority is essential to the conferring 
of a perpetual license, while by the 
latter a general authorization to grant 


79 Ala.ja right or privilege of the kind is 


considered to carry with it the power 
Ash- 
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to grant a perpetual franchise for use of its streets 
where expressly authorized.42 There is authority 
to the effect that the municipality may grant a 
franchise perpetual so far as it is concerned but 
subject to the reserved power of the state to re- 
voke,*? and other authority holding that a munici- 
pality may grant a franchise perpetual except where 
the city revokes it under the power of eminent 
domain.** 

[§ 3775] bb. Construction as to Perpetual Char- 
acter. Where a municipal corporation grants to 
a utility corporation the right to use streets with- 
out a time limit as to duration of the right, such 
grant is not ordinarily regarded as perpetual, al- 
though the municipality has power to grant such 
a franchise, but is limited to the life of the corpo- 
ration,*> although under the doctrine of the federal 
courts*® a grant by ordinance to a utility of the 
right to occupy the streets of a city for the conduct 
of its business is a grant of a property right in 
perpetuity, unless limited in duration by the grant 
itself, or by the general law of the state, or by 
the corporate powers of the city making the grant ;** 

“and this latter rule has been promulgated by a state 
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municipality is presumptively perpetual,*® and the 
phrase ‘‘so long as this contract shall remain in- 
violate’’ has been construed as attempting to confer 
a perpetual franchise.°° 

[§ 3776] (c) Validity of Grants for an Unauthor- 
ized Period. Where statute or constitution pre- 


‘seribes a time limit for street franchises, an in- 


definite franchise is valid as presumptively for the 
time limit allowed,®! but a franchise for a definite 
time in excess of the limit set is wholly invalid 
according to some authority,°? although valid for 
the time allowed according to other authority.®* 
That a grant in terms perpetual and void as to the 
perpetual phase is valid for the period fixed by law 
as a proper duration has been affirmed by some 
authorities®* and denied by others.°® 

[§ 3777] (8) Limitations on Exercise of Power 
To Grant Use of Streets®°—(a) In General. Neither 
the state nor a municipality may grant the right 
to use streets in a manner inconsistent with the 
purpose for which they have been dedicated,** or 
so as to interfere with the right of public travel.** 
In applying this rule the courts have held invalid 
grants to use streets for permanent railroad track- 


(8§ 3774-3777. 


eourt.*8 


land Electric Power, etc., Co. v. Ash- 
land, supra. 

42. U. S.—Boise City v. Boise Ar- 
tesian Hot, etc., Water Co., 186 Fed. 
705, 108 CCA 423 [certiorari den 220 
U. S. 616 mem, 31 SCt 720 mem, 55 
L. ed. 611 mem (app dism 230 U. S. 
98 mem, 33 SCt 1003 mem, 57 L. ed. 
1409 mem) ]. 

N. J.—Suburban Electric Light, 
etc., Co. v. East Orange Tp., (Ch.) 41 
A 865. 

Or.—Joseph v. Joseph Water Works 
Co., 57 Or. 586, 590, 111 P 864, 112 P 
1083 [cit Cyc]. 

Pa.—Philadelphia, IR Con iy. 


etc., 
Chester, 3 Del. 


Co. 18. 


Tex.—Texarkana Gas, etc., Co. v. 
Texarkana, 58 Tex. Civ. A. 109, 123 
SW 213. 


43. State v. Columbus R. Co., 1 
Oh. Girs GteeNi'S.9145)24 Oh, Cir: Ct: 
609. 

44, Seattle vy. Columbia, 
Co., 6 Wash. 379, 33 P 1048. 

45. Sullivan v. Central Illinois 
Public Serv. Co., 287 Tll. 19, 122 NE 
58; Rock Island v. Central Union Tel. 
Co., 182 Ill. A. 248. 

46. See supra § 3774 text and note 
41. 

47. Owensboro v. Cumberland Tel., 
ete., Co., 230 U. S, 58, 33 SCt 988, 57 
L. ed. 1389; Postal Tel.-Cable Co. v. 
Ingraham, 228 Fed. 392; Ashland 
Electric Power, etc., Co. v. Ashland, 
217 Fed. 158. 

48. State v. West Missouri Power 
Co., 313. Mo. 2838, 281 SW 709. 

49. Suburban Electric Light, etc., 
Co, v. East Orange Tp., (N. J. Ch.) 
41 A 865. : 

50. Newsom vy. Rainier, 94 Or. 199, 
185 P 296 (where the franchise was 
held invalid because purporting to 
be perpetual contrary to rule obtain- 
ing in the jurisdiction). 

51. Boise Artesian Hot, etc., Wa- 
ter Co. v. Boise City, 230 U. S. 84, 33 
Sct 997, 57 L. ed. 1400. 

52. Boise Artesian Hot, etc., Wa- 
ter Co. v. Boise City, supra. 

53. “Schaff v. La Grange, 176 Ky. 
548, 195 SW 1097. 

54. Levis v. Newton, 75 Fed. 884 
[aff 79 Fed. 715, 25 CCA 161]. 

55. Blaschko v. Wurster, 156 N. Y. 
437, 51 NE 303. 

{a] For example, in New York 
City, a perpetual grant of rights in 
a street, made after the approval of 
the Greater New York Charter, 
which limits the duration of such 
grants to twenty-five years, is not 
valid as a grant for that period. 


ete., R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A license from both the state and the 


Blaschko v. Wurster, 156 N. Y. 437, 
51 NE 303. / 

56. Duration of grant see supra §$§ 
38773-3776. 

Grants of exclusive privileges sce 
infra § 3779. 

Private use see infra § 3782. 

57. Tacoma Safety Deposit Co. v. 
Chicago, 247 Ill. 192, 200, 93 NE 153, 
31 LRANS 868, 20 AnnCas 564. 

“The right of the city to control 
its streets cannot be doubted so long 
as it uses its streets for the purpose 
for which they have been dedicated. 
If, however, the city authorizes the 
use of its streets for a purpose other 
than that for which they have been 
dedicated it exceeds its power.” Ta- 
coma Safety Deposit Co. v. Chicago, 
supra. 

58. Ala.—Ex p. AShworth, 204 Ala. 
391, 86 S 84 [den certiorari Birming- 
ham R., etce., Co. v. AShworth, 17 Ala. 
A, 451, 86 S 82]; State v. Louisville, 
etc., R. Co., 158 Ala 208, 48 S 391; 
Montgomery First Nat. Bank vy. Ty- 
son, 133 Ala. 459, 32 S 144, 91 AmSR 
56, 59 LRA 399: 

Ill.—Close v. Chicago, 257 Ill. 47, 
100 NE 215; Sears v.-Chicago, 247 
Ill. 204, 98 NE 158, 139. AmSR 319, 
20 AnnCas 539; Chicago Cold Storage 
Warehouse Co. y. Peo., 224 Ill. 287. 79 
NEP 692°" Tafh427° TH AS Tt9as Chir 
cago, etc., R. Co, v. Peo., 222 Il1..427, 
78 NE 790; Ligare v. Chicago, 139 Ill. 
46, 28 NE 934, 32 AmSR 179; Chi- 
cago; etc. Ry Coorv. Peo, eo ThA. 
306; Winetka v. Chicago, etc., Elec- 
trie RCo, LOTT AC 11 Patt 204 Te 
297, 68 NE 407]; Chicago, ete., R. Co. 
v. Quincy, 32 Ill, A. 377 [rev on other 
grounds 136 Ill. 489, 27 NE 232]. 

Ind.—-Grand Trunk Western R. Co. 
v. South Bend, 174 Ind. 203, 89 NE 
885, 91 NE 809, 36 LRANS 850 [rev 
on other grounds 227 U. S. 544, 33 
SCt 303, 57 L. ed. 633, 44 LRANS 


405]. 

Iowa.—Lacy v. Oskaloosa, 143 
Iowa 704, 121 NW 542, 81 LRANS 
853; Young y. Rothrock, 121 Iowa 
588, 96 NW 1105. 

Kan.—Seneca v. St. Joseph, etc., R. 
Co., 94 Kan. 323, 146 P1168, 1169 [cit 
Cyc. . 

Ky.—Lobry v. Gilmour, 89 SW 281, 
28 Kyl 311; Com. v. Frankfort, 92 
Ky. 149, 17 SW 287, 13 KyL 705. 

Md.—State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 345; Brauer 
v. Baltimore Refrigerating, etc., Co., 
99 Md. 367, 58 A 21, 105 AmSR, 304, 
66 LRA 403. 


Minn.—St. Paul v. Chicago, etc., R. 


Co., 63 Minn. 330, 63 NW 267, 65 NW 
649, 68 NW 458, 34 LRA 184. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069; 
State v. Murphy, 134 Mo. 548, 31 SW 
784, 34 SW 51, 35 SW 1132, 56 AmSR 
515, 34 LRA 369; Knapp v. St. Louis 
Transfer R. Co., 126, Mo.:26,.28 SW 
627; Dubach vy. Hannibal, ete., R. Co., 
89 Mo. 483, 1 SW. 86; Roper v. Wad- 
leigh, (A.) 219 SW 982, 983 [eit 
Cyc]; Wright v. Wabash R. Co., 174 
Mo. A. 446, 160 SW 549: State v. 
Vandalia, 119 Mo. A. 406, 94 SW 1009; 
Morie v. St. Louis Transit Co., 116 
Mo. A. 12, 91 SW 962; Burnes y. St. 
Joseph, 91 Mo. A. 489. 

N. _J.—Union Towel Supply Co. v. 
Jersey Citys i99 ON. <J. 9-52, Dosa 
254; Dickinson vy. Delaware, etc., R. 
Co., 90 N. J. L. 158, 100 A 203; State 
v. Jersey City, 52 Nigh Tue 6besues 
586, 696; Camden M. EB. Church vy. 
Pennsylvania R. Co., 48 N. J. Eq. 
452, 22 A 188, 

N. Y.—Peo. v. Keating, 168 N. Y. 
390, 61 NE 637; Delaware, etc., R. Co. 
v. Buffalo, 158 N. Y. 266, 538: NE 44; 
Weisberg v. Hilenberg, 192 App. Div. 
194, 182 NYS 551; New York v. Knick- 
erbocker Trust Co., 104 App. Div, 223, 
93 NYS 937; Broadbelt y. Loew, 15 


N. Y..642 mem, 57 NE 1105 mem]; 
New York y. Heft, 13 Daly 301; Peo. 
v. Hylan, 118 Misc. 341, 194 NYS 
179 [aff 202 App. Div. 745 mem, 194 
NYS.969 mem]; Bradley vy. Degnon 
Contracting Co., 80 Mise. 90, 140 NYS 
ae lat Lif ADD. Div. 237, 141 NYS 
; Hough v. Smith, 37 Misc. 
75 NYS 451, a 
N. C.—F. S. Royster Guano Co, v. 
Lumber Co., 168 N. C. 387, 340, 84 
SE 346 [quot Cyc]; Butler v. F. R. 
Penn Tobacco Co., 152 N. C. 416, 420, 
68 SE 12, 186 AmSR 831 [cit Cye]. 
Oh.—Lake Shore, ete. R. Co. v. 
Elyria, 69 Oh. St. 414, 69 NE 738; 
Louisville, ete., R. Co. v. Cincinnati, 
17 OhS&CP 689, 4 OhNPNS 497 [aff 
16 OhS&CP 628, 4 OhNPNS_ 217]; 
Alexander y. Cincinnati, etce., R. Co., 
14 OhS&CP 102, 2 OhNPNS 59. ; 
Okl.—Oklahoma Tool, etc., Co. v. 
Bartlesville, 101 Okl. 103, 223 P 637; 
Ex p. Platt, 38 Okl. 572, 134 P 53. 
Tenn.—Tennessee Brewing Co. v. 
LA hi R. Co., 113 Tenn. 53, 88 SW 
Tex.—San Antonio, etc., R. Co. v. 
ohana 12. Tex. Civ. A. 97, 34 SW 
oO. 
Wash.—State v. Jefferson County 
Super Ct., 91 Wash. 454, 157 P 1097; 


‘App. Div. 343, 44 NYS 159 [aff 162° 


controlling the streets, and also of 


§§ 3777-3779] 


age®® or buildings,® a loading platform over a side- 
walk,*+ storage of railroad cars,®* abutments for 
overhead structures,®* or any other obstruction un- 
necessarily interfering with the public use of 
streets.°*. Where, however; the nature of the use 
granted is such that its exercise will not unneces- 
sarily interfere with public travel, the grant is 
proper.©© <A grant must not interfere with the 


rights of abutting owners.®° 
[§ 3778] (b) Necessity of Consideration for 


Grant.®’ It has been held that a municipality can- 
not give away,°® or grant for a nominal®® or inade- 


State vy. Spokane, 24 Wash. 53, 63 P 
1116. 

“Streets and sidewalks are primar- 
ily and essentially maintained for 
travel thereon, and ordinarily a mu- 
nicipality cannot grant such a use 
of a street as makes it dangerous and 
unsafe.” Roper v. Wadleigh, (Mo. 
A.) 219 SW 982, 983. 

[a] For instance, a municipality 
cannot so exercise its power to grant 
street uses as to defeat or seriously 
interfere with the enjoyment of the 
streets by the public. State v. Bur- 
kett, 119 Md. 609, 87 A 514, AnnCas 
1914D 345. 

[b] Market buildings on street.— 
A city possessed of the powers of 


and roof. 


RCo. 16 
97]. 


establishing, controlling, and regu-|supports for 


lating market places, cannot, in exer- 
cise of the latter power, authorize by 


ordinance the erection of a brick ]|occupied by 
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company a right to occupy exclu- 
Sively twelve feet of a street by the 
erection thereon of a freight platform 
State v. Jersey City, 52 68. Stuyvesant vy. 
N. J. L. 65, 18 A 586, 696. 

61. Chicago Cold’ Storage Ware- 
house Co. v. Peo., 224 Ill. 287, 79 NE 
692 [aff 127 Ill. ‘A. LUD Union Towel 
Supply Co. v. Jersey City, 99 N. J. 
L. 52, 123 A 254, 

62. Wright v. Wabash R. Co., 174 
Mo. A. 446, 160 SW 549. 

63. Cincignati v. Louisville, etc., 
hS&CP 628, 4 OhNPNS 
fat [aff 17 OhS&CP 689, 4 OhNPNS 


[a] For example, 
Cincinnati has no power to authorize 
erection in public way or landing of [a] 
overhead 
which supports must necessarily pre- 
vent use by public of portion of way 
them. 
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quate’° consideration, a franchise to use its streets, 
and statutes frequently require a fair and reason- 
able compensation." 

[§ 3779] (9) Grants of Exclusive ‘Privileges??-5 
(a) Power To Make. Within constitutional limita- 
tions’® the state may grant exclusive franchises 
to use streets’* or may authorize the municipality 
to grant such exclusive franchises or privileges.’° 
But in the absence of statutory, constitutional, or 
charter authorization the general power of a mu- 
nicipality to grant the use of its streets does not 
include: the power to grant exclusive franchises or 


Right of municipality to rental or 
other compensation for use of streets 


see infra § 3803. 
Pearsall, 15 
Barb, (N. Y.) 244, 247. 


“If it be true, (and such is admit- 
ted to be the fact,) that the franchise 
in question was of the value of, and 
might have been disposed of for 
‘many thousands dollars,’ it follows 
as an inevitable consequence, that by 
giving it away the common council 
were in effect, taxing their constitu- 
ents unlawfully, to the extent of 
as many thousands.” Stuyvesant v. 
Pearsall, 

69. Clarke v. Evansville Boat 
Club, 44 Ind. A. 426, 88 NE 100. 

For example, a lease by the 
city of a part of a street to a boat 
club for a nominal consideration was 
void, although the purpose thereof 
was to relieve the city of policing 


the council of 


structure, 


Cincinnati v. 


building to be used as a market place] Louisville, etce., R. Co., 16 OhS&CP|the river front. Clarke v. Evans- 
jn the center of a dedicated street, | 628, 4 OhNPNS 217 [aff 17 OhS&CP | ville Beat Club, 44 Ind. A. 426, 88 
since, where land has been dedicated | 689, 4 OhNPNS 497]. NE 10 


to public use as a street, it cannot 
be diverted from that use. Peters 
v. St. Louis, 226 Mo. 62, 125 SW 1134, 
21 AnnCas 1069. 

[c] Use by railroad wholly block- 
ing narrow street.—Lockwood vy. Wa- 
bash R. Co., 122 Mo. 86, 26 SW 698, 
43 AmSR 547, 24 LRA 516. 

[d] Secondary use.—(1) The use 
of streets for water mains, gas pipes, 
telephone and telegraph lines, etc., is 


secondary and subordinate to the pri- company an 


64. Com. v. Frankfort, 92 Ky. 149, 70. 
17 SW 287, 138 KyL 705. 

[a] What constitutes unreason- [a] 
able obstructions.—The 
while cars are passing along a rail- 
road laid in a public alley four hun- 
dred feet long and sixteen feet wide, 
the passage of vehicles drawn by 
horses is totally obstructed, although 
only for a few minutes at a time, 
renders the use of the alley by the 
“unreasonable’”’ 


‘baly v. Georgia, etc., R. Co., 
80 Ga. 793, 7 SE 146, 12 AmSR 286. 

Property consideration inade- 
quate.—The return to the municipal- 
ity of land previously donated to a 
railroad company is not a “fair and 
reasonable compensation in money” 
for a franchise to use the streets 
within the meaning of a statute re- 
quiring such a compensation for mu- 
nicipal grant of franchise. Daly vy. 
Georgia, ete., R..Co., 80 Ga. 793, 7 SH 


fact that, 


obstruc- 


mary use for travel, and such second-| tion. Com. v. Frankfort, 92 Ky. 149, | 146, 12 AmSR 286. 
ary use is permissible only when] 17 SW 287, 13 KyL 705. 71. See statutory provisions. 


not inconsistent with the primary ob- 
ject of the establishment of the 
street, that is, the convenience of 
public travel. State v. Spokane, 24 
Wash. 53, 63 P 1116. Compare Clo- 
verdale Homes v. Cloverdale, 182 Ala. 
419, 62 S 712, 47 LRANS 607 (holding 
that under the laws of this state the 
public have only an easement in the 
street of a city or town, but that 
easement is paramount, including its 
use for the purpose of laying down 
gas, water, and sewer pipes). (2) 
But property of the municipality con- 
sisting of water pipes and conduits 
in the street cannot be made _ sub- 
servient to the right: sought by a 
railroad company to maintain tracks 
in a street. Hough v. Smith, 37 
Misc. 363, 75 NYS 451. 

59. Chicago, etc., R. 
222 Ill. 427, 78 NE 790. 

[a] For example, an _ ordinance 
of a city granting to a railway com- 
pany the right.to construct and main- 
tain such tracks, spurs, sidings, and 
Switches on a public street, as the 
company may deem necessary, is void, 
as interfering with the rights of the 
public therein. - Chicago, etc., R. Co. 
V. Peo., 222 Tll. 427, 78 NE 790. 

' 60. Chicago, etc., Re Co-n V.. sk SG., 

Supra; St. Paul v. Chicago, etc. R. 

Cox; 63 Minn, 330, 63 NW 267, 65 ‘NW 

649, 68 NW 458, 34 LRA 184; State 

Be crrey City, BIEN. dsb, 65, 18 A 
96. 

[a] Dilustrations.—(1) A city has 
no authority to grant to a railroad 
company the right to use streets as 
sites for depots, freight houses, or 
other like structures. St. Paul v, 
Chicago, etc., R. Co., 63 Minn. 330, 63 
NW 267, 65 NW 649, 68 NW 458, 34 
TRA 184) (2). A municipality ‘had 
no power to confer upon a railroad 


3815-3866. 


118 Mise. 341, 
App. Div. 


322, 145 P 462, 


within 


Co, v. Peo., 


Hindley, 


same, 


Obstructions generally see infra §§ 72. 


65. Peo. v. Keating, 168 N. Y, 390, 
61 NE 637; Linton v. Coupe, 138 App. 
Div. 518, 123 “NYS 321; Peo. v. Hylan, 
194 NYS 179 [aff 202 
745 mem, 
mem]; Detamore v. Hindley, 83 Wash. 74. 


[a] Tllustrations.—(1) A city may, 
its police power, 
the construction of structures for 
overhead railroad tracks supported 
by piers in the center of the street 
and at the curb line, where between 
the center piers and curb line piers 
there remains a roadway of twenty 
feet, and where between the curb line 
piers and the property 
remains a clear sidewalk space of | 796. 
eleven and a half feet, 
bridges with a single span could 
have been constructed. 
83 Wash. 
(2) Although the entire street be- 
longs to the public, it is not neces- 
sary that the entire width of the 
street be prepared for public travel; 
and hence the use of five feet on 
each side of a Street sixty feet in| 
width for courtyards is a street use, 
and not a diversion thereof, and a 
city could by ordinance authorize the 
Linton vy. Coupe, 138 App. Div. 
518, 123 NYS 321. 

[b] News stand under elevated 
railroad stairs.—Peo. v. Keating, 168 
N. Y. 390, 61 NE 637. 

[e] Market under elevated tracks. 
—Peo. v. Hylan, 118 Misc. 
NYS 179 [aff 202 App. Div. 745 mem, 
194 NYS 969 mem]. 

66. Grant interfering with rights 
of abutting owmers see supra § 3740. 

67. Consideration 
generally see Franchises § 57. 


Monopolies created by fran- 
chises see Monopolies §§ 13-45, 

Power to grant moncpoly of streets 
to gas company see Gas § 714. 

73. Constitutionality of exclusive 
grants and monopolies generally see 
Constitutional Law § 832. 

New Orleans Water Works Co. 
v. Rivers, 115 U. S. 674, 6 SCt 273, 
29 L. ed. 525. 

authorize 75. U.S.—Nelson vy. Murfreesboro, 
179 Fed. 905; Water, ete, Co. v. 
Hutchinson, 144 Fed. 256 [rev on 
other grounds 160 Fed. 41, 90 CCA 
547, and aff 207 U. S. 385, 28 SCt 136, 
52 L. ed. 25 way 

Ky.—Truesdale v. Newport, 90 SW 
589, 28 KyL 840; Covington Gas Light 
Co, v. Covington, 58 SW 805, 22 KyL 


Nebr.—May~ v. Seon enP une: 88 
Nebr. 772, 130 NW 56 

Oh,—Lake Shore, Ad R. ao: 
Elyria, 69 Oh. St. "414, 69 NB 738: 
State v. Cincinnati Gas Light, ete., 
Co., 18 Oh. St. 262, 

Tex.—Panhandle, 
Hurst; 7i¢Giv. As) 
[eit Cyc]. 

“The legislature may by general 
law authorize cities and villages to 
grant exclusive franchises to public 
service corporations.” May y. Goth- 
enburg, supra, (court syllabus). 

[a] When right attaches.—When 
a statute authorizes a municipal cor- 
poration to contract “for the purpose 
of providing street railroads,” and 
confers ‘‘for the time which may be 
agreed upon, the exclusive privilege 
of using the streets and alleys of 
such city for such purpose,” it is the 
actual use of the streets for the 
purpose which confers the exclusive 
privilege, and the exclusive right to 
use the same attaches only when the 


194 NYS 969 


line there 
although 


Detamore v. 
822, 145 P 462. 


etes Ro “Cowes 
251 SW. 538, 541 


341, 194 


for franchise 
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privileges.*° 


chises.‘7 


porations.”8 


the public service involved.®® 


clusive franchise, no grant can be 


use or its equivalent begins. Citi- 
zens’ St. R. Co. v. Jones, 34 Fed. 579 
[app dism 145 U. S. 633 mem, 12 SCt 
979 mem, 86 L. ed, 855 mem]. 

{b] "Territorial provisions.—An 
ordinance granting an exclusive fran- 
chise to supply a city and its in- 
habitants with gas for twenty years 
is not invalid because it provides 
that the franchise shall be in force 
in the corporate limits of the city 
as they then exist or as they may 
thereafter be enlarged. Truesdale v. 
Newport, 90 SW 589, 28 KyL 840. 

76. U. S.—Memphis v. Dean, 8 
Wall. 64, 19 L. ed. 326; Nelson v. Mur- 
freesboro, 179 Fed. 905; Water, etc., 
Gas Co. v. Hutchinson, 144 Fed. 256 
[rev on other ue 160 Fed. 41, 90 
CCA 547, and aff’ 207 U. S: 385, 28 
SCt 135, 52 L, ed. 257]; Logansport R 
Co. v. Logansport, 114’ Fed. 688; Cun- 
ningham v. Cleveland, 98 Fed. 657, 39 
CCA 211; Grand Rapids, etc., Co. v. 
Grand Rapids, etc., Gas Co., 33 Fed. 
659; Saginaw Gas Light Co. v. Sagi- 
naw, 28 Fed. 529; Jackson County 
Horse R. Co. v. Interstate Rapid 
Transit R. ues 24 Fed. 306; New Or- 
leans City R. Co. v. Crescent City R. 
Co., 12 Fed. 308. 

Ala.—Montgomery Light, etc., Co, 
v. Citizens’ Light, etc., Co., 142 Ala. 
462, 38 S 1026. 

Cal.—Pereria v. Wallace, 129 Cal. 
397, 62 P 61; St. Helena v. Ewer, 26 
Cal: As 9'152 1.46991; 

Conn.—Norwich Gas guight Coen. 
Norwich City Gas Co., 25 Conn. 19. 

D. C.—Curry v. District of Colum- 
bia, 14 App. 423. 

Fla.—State v. Tampa Water Works 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183; Capital City Light, etc., Co, v. 
Tallahassee, 42 Fla, 452, 28 S 810; 
Florida Cent. R. Co. v. Ocala St. R. 
etc., Co., 39 Fla. 306, 22 S 692. 

Ill.—Madison vy. Alton, etc., Tract. 
Co., 235 Ill. 346, 85 NE 596; Ligare 
v. Chicago, 139 Ill, 46, 28 NE 934, 
32 AmSR 179; Chicago Cold Storage 
Warehouse Co. v. Peo., 127 Ill. A. 
179 [aff 224 Ill. 287, ‘79 NE .6927 
Chicago, etc., R. Co. v. Peo., 120 Ill. 
A. 306 [aff 222 Ill. 427, 78 NE 790]; 
Chicago vy. Verdon, 119 Ill. A, 494; 
Chicago v. Pooley, 112 fll. A. 3438; 
Chicago Tel, Co. v. Northwestern Tel. 
Go., 100.11. “A. 57 [aff 199--Tll! 324, 
65 NE 329]; St. Louis, ete, R. Co. 
v. Belleville, 20 Ill. A. 580. 

Ind.—Crowder v. Sullivan, 128 Ind. 
486, 28 NE 94, 13 LRA 647; Citizens’ 
Gas, etc., Co. v. Elwood, 114 Ind. 
332, 16 NE 624; Pittsburgh, etc., R. 
Co. v. Warrum, 42 Ind. A, 179, 82 NE 
934, 84 NE 356. 

Iowa.—Des Moines Gas Co. vy. Des 
Moines, 44 Iowa 505, 24 AmR 756; 
Logan v. Pyne, 43 Iowa 524, 22 AmR 
261. 

Kan.—Coffeyville Min., 
Citizens’ Natural Gas, 
Kan. 173, 40 P 326. 

Ky.—Princeton v. Princeton Elec- 


etc.,;~Co. v. 
etc., Co., 55 


Where the exclusive character of the 
privilege is granted for a period less than the term 
of the right to use, it has been construed as not 
violating the rule against grant of exclusive fran- 
A statute conferring exclusive privileges 
on private corporations upon compliance with speci- 
fied conditions does not confer on municipalities 
the right to grant exclusive privileges to such cor- 
To infer such a power from other 
powers, it is not enough that the authority be 
convenient to them, but it must be indispensable.’? 
A municipality cannot grant to a private corpora- 
tion the exclusive right to use the streets at its 
option so as to allow it to refrain from use and 
likewise prevent other corporations from supplying 
Under constitutional 
provisions impliedly prohibiting ‘the grant of an ex- 


MUNICIPAL CORPORATIONS 


\ 


other. pe 
made by a mu- 


tric Light, ete., Co., 166 Ky. 730, 179 
SW 1074. 

La,—New Orleans, etc., R. Co. v. 
roe Orleans, 44 La. Ann. 728, tis S 
Peciae —Green v. Portland, 32 Me. 
1 


Mich.—Mester v. Morman, 227 Mich. 
364, 198 NW. 927; Horner v. Eaton 
Rapids, 122 Mich. 117, 80 NW 1012; 
Detroit Citizens’ St. R. Co. v. Detroit, 
110 Mich. 384, 68 NW 304, 64 AmSR 
350, 35 LRA "859 {aff 171 U. S. 481, 
18 SCt 732, 43 L. ed. 67]; Gale v. 
Kalamazoo, 23 Mich. 344, 9 AmR 80; 
Peo. v. Carpenter, 1 Mich. 2738. 

Mo.—State v. St. Louis, 161 Mo. 
871, 61 SW 658; Wright v. Wabash 
R. Co., 174 Mo. ‘A. 446, 160 SW 549; 
Julia Bldg. Assoc. v. Bell Tel. Co., 
13 Mo, -A. 477 [aff 88 Mo. 268, 57 
AmR 398]. 

Nebr.—May v. Gothenburg, 88 
Nebr. 772, 1830 NW 566. 

N. Y.—Parfitt v. Furguson, 159 N. 
Y. 111, 53 NE 707 [aff .3 App. Div. 
176, 88 NYS 466]; Syracuse Water 
Co. v. Syracuse, 116 N. Y. 167, 22 
NE 381, 5 LRA 546; Waterloo Water 
Co. v. Waterloo, 200 App. Div. 718, 
198 NYS 360; Rhinehart v. Redfield, 
93 App. Div. 410, 87 NYS 789 [aff 
179 N. Y. 569, 72 NE 1150]; Milhau 
v. Sharp, 17 Barb. 435 [aff 28 Barb. 
228, 7 AbbPr 220 (aff 27 N. Y. 611, 
84 AmD 314)]; Gelman v. Herrmann, 
118 Misc. 290, 193 NYS 174; Metro- 
politan Exhibition Co. v. Newton, 4 
NYS 593. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89; Cincinnati St. 


Re: (Code wi, Smithy 29 Oh.atSti29 15 
State v. Cincinnati Gas Light, etc., 
Co., 18 Oh. St. 262; Toledo Cons. St. 


R. Co. v. Toledo Electric St. R. Co., 
6. Oh. Cir. Ct. 362, 3:Oh. Cir. Dec. 493; 
Cincinnati v. Louisville, ete., R. Co., 
16 OhS&CP 628, 4 OhNPNS 217; Mor- 
row County Illuminating Co. v. Mt. 
Gilead, 10 OhS&CP 2385, 8 OhNP 669; 
Cleveland, ete., R. Co. v. Cincinnati, 
Oh. Prob. 269. 

Pa.—Olyphant Sewage Drainage 
Co. v. Olyphant Borough, 211 Pa. 526, 
61 A 72; Meadville Fuel Gas Co.’s 
App.,'2 Pa. Cas. 549, 4 A 783. 

Tenn.—Memphis City R. Co. v. 
Memphis, 4 Coldw, 406. 

Tex.—Panhandle, ete, UR, (Co: . vs 
Hurst, (Civ. A.) 251 Sw 538, 541 [cit 
Cyc]; Crouch vy. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. 

WwW. Va.—Wheeling v. Natural Gas 
Co., 74 W. Va. 372, 82 SE 345; Park- 
ersburg, Gas Co. v. Parkersburg, 30 
W. Va, 435, 4 SE 650. 

Que.—Peclet v. Marchand, 13 Rev 
LegNS 558, 4 HastLR 65. 

Man. —Winnipeg Ste ERiiGor er ve 
rans (: Dlectric St. R. Co., 9 Man. 
1 


Ont.—Re Robinson, 28 Ont. 489. 

Que.—Ottawa Electric Co. vy. Hull 
Elec. Co., 10 Que, Q. B. 34 

77. State v. West Missouri Power 


[§§ 


‘nicipality to the highest bidder, for such bidder 
would necessarily secure an exclusive right to the 
exercise of the franchise.*+ 

[§ 3780] (b) Subsequent Grants to Others. A 
municipality lacking power to grant exclusive privi- 
leges cannot grant an exclusive right in its streets 
in the sense that every other company is excluded, 
to whom similar rights might be granted.*? 
though the municipality possesses power to grant 
exclusive franchises, it may grant a similar fran- 
chise to‘ some other person or corporation, unless 
the first franchise was made exclusive in express 
and unequivocal terms.** 
franchise has in fact and in law been granted, the 
granting authority cannot thereafter. violate its 
agreement by granting a similar franchise to an- 


Even 


But where an exclusive 


[§ 3781] (c) Effect of Invalid Exclusive Grants. 


Co., 313 Mo. 283, 281 SW 709; Mead- 
ville Natural Gas Co. v. Meadville 
Fuel Gas Co., 1 Pa. Co. 448. 

[a] For ‘example, an ordinance 
giving a company the right to enter 


upon the streets and supply the citi-~ 
zens with natural gas, requiring the. 


work to be begun ata fixed time, and 
the gas to be introduced within fif- 
teen months, and providing that no 
other privilege shall be given by the 
city authorities for a similar pur- 


pose, for a period of two years from 


the date of itS passage, is not within 
the prohibition of a statute as con- 
ferring an exclusive right, but is 
merely a regulation of the time and 
occupancy of the streets. Meadville 
Natural Gas Co. vy. Meadville Fuel 
Gas Co., 1 Pa. Co. 448 

[b] A nonexclusive right, although 
perpetual, does not violate a con- 
stitutional prohibition against muni- 
cipalities granting any special or 
exclusive right or privilege, although 
an incidental and separable provision 
recites that corporation is to -have 
exclusive right for one year. State 
v. West Missouri Power Co., 313 Mo. 
283, 281 SW 709. 

73. Capital City Light, etc., Co. v. 
Tallahassee, 42 Fla. 462, 28 S 810 
[aff 186 U. S. 401, 22 SCt 866, 46 L. 
ed. 1219]. 

[a] For example, a statute pro- 
viding that any corporation organ- 
ized and put into successful operation 
under a certain chapter of the stat- 
utes should have exclusive privi- 
leges for the purpose of its creation 
for twenty years does not confer on 


the municipality power to grant ex-° 


clusive privileges for the use of 
their streets to such companies. 
Capital City Light, ete., Co. v. Talla- 
hassee, 42 Fla. 462, 28 S 810. 

179 


79. Nelson vy. Murfreesboro, 

Fed, 905, 
80. Citizens’ St. R. Co. v. Jones, 34 
Ss. 633, 


Fed. 579 [app dism 145 .U. 
mem, 12 SCt 979 mem, 36 L. ed. 855 
mem]. 

81. 129. Cal. 


Pereria v. Wallace, 
BOT, barnes Olls 

82. Cincinnati St. R. Co. v..Smith, 
29 Oh. St. 291; 
9 OhS&CP 394, 6 OhNP 401. 

[a]. For instance a franchise con- 


ferred upon a street. railroad com-. 


pany which provides that no other 


company shall use its track without. 


the grantee’s consent. is exclusive and 
void. Cincinnati St. R. Co. v..Smith, 
29 Oh, 'St...291. 

Construction and effect of grant see 
infra §§ 3799-38801. 

83. Sapulpa v. Sapulpa Oil, 
ee Okl. 347, 97 P 1007. 
v. Atlantic City,. 39 N. J.. Eq. 367. 

[a] If a ‘franchise is granted 
which is agreed to be exclusive, the 
municipality cannot-thereafter grant 
another like franchise on the ground 
that the agreement for an exclusive 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


ae Pee oo - bal Toh 
wre f a 


3779-3781. 


Ampt v. Cincinnati, 


Atlantic City Water Works Co. 


} 


§§ 3781-3782] 


Where a municipality lacking power to grant ex- 
elusive privileges purports to grant such a franchise, 
it cannot be compelled to comply therewith.®® 
Validity of nonexclusive features of grant. 
grant invalid as to its exclusive features may never- 
theless be valid as to separable nonexclusive fea- 


tures.8& 
[§ 3782] 


franchise was ultra vires. Atlantic 
City Water Works Co, v. Atlantic 
City, -39ON. JI. Ba. 36 7. 

85. Rhinehart v. Redfield, 93 App. 
Div. 410, 87 NYS 789 [aff.179 N. Y. 
569 mem, 72 NE 1150 mem]. 

[a] Example.—Where a munici- 
pal corporation had no power to 
grant a franchise involving the vest- 
ing of an exclusive interest in its 
streets in the grantees, the fact that 
such grantees discharged the obliga- 
tions imposed on them by the ordi- 
nance and paid taxes on their posses- 
sions, and that the granting of the 
franchise would be beneficial, was no 
ground for requiring the city to com- 
ply with such franchise. Rhinehart 
v. Redfield, 93 App. Div. 410, 87 
ere 789 [aff 179 N. Y: 569, 72 NE 
1 ite 

86. Quincy v. Bull, 106 Ill. 337; 
Carlyle Water, etc., Co. v. Carlyle, 31 
Ta AG 325. 

87. McCoy v. Apjar, 241 N. Y. 71, 
148 NB 793, 12 ALR 973. 
bad Gasoline pumps along side of 
street. McCoy v. Apjar, 241 N: Y. 71, 
148 NE 793, 42 ALR 973. 

88. Ala.—State v. Louisville, etc., 
R. Co., 158 Ala. 208, 48 S 391. 

Iowa.—Callahan vy. Nevada, 170 
aoe 719, 153 NW 188, LRA1916B 

ip 
' La.—Harrison y. New Orleans Pac. 
R. Co., 34 La. Ann. 462, 44 AmR 438. 

N. Y.—Bradley v. Degnon Contract- 
ing Co., 224 N. Y. 60,/120 NE 89; 
Phoenix v. Gannon, 195 IN SY AD, 
88 NE 1066; Hoey v. Gilroy, 129 N. Y. 
132, 29 NE "85: New York v. Citizens’ 
“Water Supply Co., 204 App. Div. 783, 
198 NYS 816 [aff 987 N. Y. 587 mem, 
143 NE 753 mem]; Peo. v. Perley, 67 
Misc. 471, 123 NYS 436 [aff 143 App. 
Div. 915 mem, 127 NYS 1137 mem 
(aff 202 N. Y. 620 mem, 96 NE 1125 
mem) ]. 

Oh.—Cleveland, etc. R. Co. v. 
Cleveland, 15 Oh. Cir. Ct. N. S. 193, 
wovOh, Gir. Cty. 482° Fatt 87. ‘Oh: -St. 
469 mem, 102 NE 1122 mem]. 

Or.—Baker City Mut. Irr. Co. v. 
Baker City, 58 Ge. 306, 110 P 392, 113 

9). 


Bega Sercer v. Pittsburgh, etc., R. 


ee $6 Pa. 99. 
C.—Chapman v. Greenville Cham- 


tikes of Commerce, 127 S, C. 173, 180, 
120 SE 584. 
Tex.—Texarkana Gas, etc., Co. v. 


Texarkana, 58 Tex. Civ. A. 109, 123 
SW 213. 

Vt.—Burlington Light, etc., Co. v. 
Burlington, 93 Vt. 27, 106 A 513. 

Va.—Chambers v. Roanoke Indus- 
trial, etc., Assoc., 111 Va. 254, 68 SH 
980. 

Ont.—Toronto, etce., Power Co. v. 
North Toronto, 24 Ont. L. 
-OntWN 77, 20 OntWR 57 [app al- 
lowed on Other grounds 25 Ont. UL. 
475, 21 OntWR 175, 2 DomGR 120 


(app allowed on other grounds [1912]: 


A, C. 834, 23 OntWR 85, 5 DomLR 43, 
14 GanRCas 392)]; Bell Tel. Co. v. 
Owen Sound, 8 Ont. L. 74, 4 OntWR 
69, 24 CanLTOceNotes 320. 

‘rhe Legislature may legalize ob- 
structions in streets which other- 
wise would be deemed nuisances.” 
Chapman v. Greenville Chamber of 
‘Commerce, supra. 

Nuisances in streets generally see 
infra § 3815. 

89. Cal.—Western States Gas, et&, 
Co. v. Bayside Lumber Co., 182 Cal: 
140, 187 P 735, 737 [quot Cyc]. 


(10) Private Use—(a) In General. 
Within constitutional limitations, and provided pub- 
he use is not unreasonably interfered with, the leg- 
islature may authorize a private use of streets,®* 


537, 3 


MUNICIPAL CORPORATIONS 


A 
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and may permit structures in the street for busi- 
ness conveniences that, in the absence of such au- 
thority, would be considered obstructions or nui- 
_sances.°& Where acting under constitutional or dele- 
gated legislative authorization, a municipality may 
grant a private use of its streets,8? unless such pri- 


vate use would unreasonably interfere with public 


use.?° 


Ga.—Kirtland v. Macon, 66 Ga. 385. 

Nebr.—Tiernan v. Thorp, 88 Nebr. 
662,130 NW 280, 32 LRANS 1034. 

N. J.—Union Towel Supply Co. v. 
Jersey City, 99 N..J. L. 52, 123 A 
254, 256 [eit Cyc]. 

N. Y.—McCoy v. Apjar, 241 N. Y. 
71, 148 NE 793, 42 ALR 973; Peo. v. 
Keating, 62 App. Div. 348, "71 NYS 
97 [rev on other grounds 168 ING XY: 
390, 61 NE 6387]; Sautter v. Utica 
City Nat. Bank, 45 Misc. 15, 90 NYS 
838 [aff 119 App. Div. 898, 104 NYS 
1139 (aff 193 N. Y. 661, 87 NE 1126)]. 

Md.—Fralinger v. Cooke, 108 Md. 
682, 71 A 529. 

[a] News stands under elevated 
railroad stairs.—A municipality may, 
where authorized, grant permits for 
the erection and maintenance of news 
stands under stairways of elevated 
railroad structures. Peo. v, Keating, 
168 N. Y. 390; 61 NE 637. 

90. Tiernan v. Thorp, 88 Nebr. 
662, 130 NW 280, 32 LRANS 1084. 

[a] Interfering with public travel. 
—Even though a municipality under 
its charter has power to grant a 
private use, it cannot grant one 
which unreasonably interferes with 
public travel. Tiernan v. Thorp, 88 
‘ers 662, 130 NW 280, 32 LRANS 

91. U. S.—Pikes Peak Power Co. v. 
Colorado Springs, 105 Fed. 1, 44 CCA 
333; Marine Ins, Co, v. St. Louis, etc., 
R. Co. 41 Fed. 643 [rev on other 
grounds 154 U. S. 515 mem, 14 SCt 
1152 mem, 38 L. ed. 1081 mem]. 

Ala.—Mobile v. ee ae etc., R. 
Co., 124 Ala. 132, 26 S 902. 

Cal.—Western States Gas, etc., Co. 
vy. Bayside Lumber Co., 182 Cal. 140, 
187 P 735, 736 [quot Gye]; Wood v. 
San Francisco, 4 Cal. 190 

Ga.—Macon y. Harris, “13 Ga. 428; 
Megrill v. Atlanta, 32 Ga. A. 5; 122 
SE 641. 

Tll._—Madison v. Alton, etc., Tract. 
Co., 235 Ill. 346, 85 NE 596; Chicago, 
etce., R. Co. v. Peo., 222 Ill. 427, 78 
NE 790; Peo. v. Harris, 203 Ill. 272, 
67 NE 785, 96 AmSR 304; Pennsyl- 
vania Co. v. Chicago, 181 fll. 289, 54 
NE 825, 53 LRA 223; Snyder v. Mt. 
Pulaski, 176 Ill. 397, 52 NE 62, 44 
LRA 407 [aff 69 Ill. A. 474]; Hibbard 
v. ‘Chicago, 173 Ill: 91, 50° NE 256, 
40 LRA 621; Smith v. McDowell, 148 
Tll. 51, 35 NE 141, 22 LRA 393; Cor- 
datos v. Chicago, 129 Ill. A, 471; Chi- 
cago v. Verdon, 119 Ill. A. 494; Pew 
y. Litchfield, 115 Ill. A. 18;. Pagames 
v. Chicago, 111 Ill. A. 590; Winnetka 
v. Chicago, ete, R. Co., 107 Tl. A. 
117 [aff 204 Ill, 297, 68 NE 407]; 
Chicago Tel. Co. v. Northwestern Tel. 
100 "Tl. A. 57 "aff 199" Tir, 324, 
John Anisfield Co. v. 
Grossman, 98 Ill. A. 180; Chicago 
Gen. R. Co. v. Chicago City R. Co., 
62 Ill. A. 502; Chicago, ete., R. Co. 
v. Quincy, 32 iu. A, 377, 

Ind.—Wiaters v. South Bend, 85 
Ind. A. 196, 150 NE 67; Ewbank v. 
Yellow Cab Co., 84 Ind. A. 144, 149 
NE 647. 

Iowa.—Lacy v. Oskaloosa, 143 Iowa 
704; 121 NW 542,.31 LRANS: 853; 
Bennett v. Mt. Vernon, 124 Iowa 
537, 100 NW 349; Heath v. Des 
Moines, ete., R. Co, 61 Iowa 11, 15 
NW 573.' 

Kan.—Mikesell v. Durkee, 34 Kan. 
509, 9 P 278; Smith v. Leavenworth, 
15 Kan. 81. ‘ 

Ky.—Princeton v. Poole, 197 Ky. 
248,246 SW 819; Button v. Louis- 


But in the absence of constitutional, char- 
ter, or statutory provisions so permitting, a mu- 
nicipality has no power to authorize the use of its 
streets for a private purpose,®! that is, one from 


ville, 118 SW 977; Com. v. Frankfort, 
92 Ky. 149, 17 Sw 287, 13 Kyl. 705; 
Labry v. ’Gilmour, 89 SW 231, 28 
KyL 311, 

La.—Viering y. N. K. Fairbanks 
Co., 156 La. 592, 100 S 729; Le Blane 
eee al Orleans, 138 La. 1243, 70 S 

Md.—Brauer y. Baltimore Refrig- 
erating, etc., Co., 99 Md. 367, 58 A 
21, 105 AmSR 304, 66 LRA 403; Town- 
send vy. Epstein, $3 Md. 537, 49 A629, 
86 AmSR 441, 52 LRA 409. 


Mich.—Mester  v. Morman, 227 
Mich. 364, 198 NW 927. 
Minn. —Gustafson vy. Hamm, 56 


Minn. 334, 57 NW 1054, 22 LRA 565. 
Miss. —Caldwell Vv. George, 96 Miss. 


fe 50 PAS 
0.—State v. St. Louis, 161 Mo. 
371, 61 SW 658; State v. Murphy, 
134 Mo. 548, 31 Sw 784, 34 SW 51, 35 
SW 1132, 56 AmSR 515, 34 LRA 369; 
Glaessner v. Anheuser-Busch Brew- 
ing Assoc., 100 Mo. 508, 13 SW 707; 
State vy. Mulligan, 173 Mo. A, 718, 160 
SW 9; Sullivan ‘Realty, etc., Co. We 
Crockett, 158 Mo. A. 573, 138 SW 
924; Galloso vy. Sikeston, 124 Mo, A. 
380, 101 SW 715; State v. Vandalia, 
119" oie a pat 94 oo 1009; Berry- 
orn Coa 0. v. Scruggs-Me 
poe eer ve Mo. A. on pe 
. J.—Union Towel Supply Co. v. 

Jersey City, 99 N. J. L. Bo 123 A 
254; Montgomery y. Trenton, 36 N. 
ipa iy, 79; Van Duyne v. Knox Hat 
Mfg. Co., 71 N. J. Eq. 375, 64 A 149; 
Swift v. "Delaware, etc, R. Co., 66 N. 
J. Ea. 34, 57 A 456 

N. Y¥.—Acme Realty Co. v. Schinasi, 
215 N. Y. 495, 109 NE 577, LRA1916A. 
1176; New York v. Rice, LOS) Negev 
124, ‘91 NE 283, 28 LRANS 375; Ma- 
hady v. Bushwick nS Colao N. Y. 
148, 43 AmR 661; MeCoy v. Jordan, 
212! App. Div. 534, 209 NYS 109 [rev 
on other grounds 241 N. Y. 71, 148 
NE 793]; Peo. v. Stover, 145 "AD pp. 
Div. 259, 180 NYS 92 [aff 203 N. Y. 
613 mem, 96 NE 1126 mem]; People v. 
Keating, 62 App. Diy. 348, val NYS 97 
[rev on other grounds 168 N. Y. 390, 
61 NE 637]; Peo. v. Hylan, 118 Misc. 
341, 194 NYS 179 [aff 202 App. Div. 
745 mem, 194 NYS 969 mem]; Peo. 
v. Perley, 67 Misc. 471, 123 NYS 436 
[aff 143 App. Div. 915 mem, 127 NYS 
1137 mem (aff 202 N. Y. 620 mem, 96 
NE 1125 mem)]; Guimond v. Monti- 
cello, 192 NYS 827 [aff 202 App. Div. 
859 mem, 194 NYS 941 mem]; Ely v. 
Campbell, 59 HowPr 333. 

N. C.—F. S. Royster Guano Co. Vv. 
eee Goi, 168. Ne GC. 588%). 84 Sm 


Oh.—Ampt v. Cincinnati, 9 OhS&CP 
394, 6 OHNP 401. 


Okl.—Oklahoma Tool, .ete., Gos, vw. 
Loan LOde OK) /s1089 22S ee 
637. 

Or.—Savage v. Salem, 22 Or. 381, 


31 P 832, 37 AmSR 688, 24 LRA 787. 
Compare Kurtz v. Southern Pac, Co., 
80 Or. 218, 155 P 367, 156 P 794 
(stating that a city may, by ordi- 
nance, grant to a person the right 
to transact any business on the 
streets which, without such permis- 
sion, might be regarded as a nui- 
sance). 

Pa.—Ormsby Land Co. v. Pitts- 
burgh; 276 Pa. 68, 119 A 730; Seibert 
v. Sebring, 55 Pa. Super. 475, 

Porto Rico.—Saldena v. San Juan, 
15 Porto Rico 36. 

Tex.—Malott v. Brownsville,.. (Civ. 
A.) 292 SW 606; Galveston Commer-' 
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which neither the municipality nor its citizens de- 
rive any consideration or benefit.%? 
public purposes are not invalid, even though they 
involve an incidental private benefit.%* 

There are authorities 
holding that a municipality may grant a private 
use of its streets provided it be temporary in 


Temporary private use. 


character.°* 


Presumptions. 
cial Assoc. v. Ort, (Civ, A.) 165 SW 
907. 

Va.—Lynchburg v. Peters, 145 Va. 
1, 133 SE 674; Chambers v. Roanoke 
Industrial, etc., Assoc., 111 Va, 254, 
68 SE 980. 


Wash.—Reed v. Seattle, 124 Wash. 
185, 2138 P 923, 29 ALR 446; Schwede 
v. Hemrich Bros. Brewing Co., 29 
Wash. 21, 69 P 362. 

W. Va.—Taylor County Ct. v. Graf- 
ton, 77*W. Va. 84,86 SE 924; Davis 
v. Sprage, 72 W. Va. 672, 79 SE 652, 
48 LRANS 178. 

Que.—Roy v. St. Anselme, 19 Que. 
Super. 119. 

“The city has no power or author- 
ity to grant any individual or any 
number of individuals the right to 
permanently occupy any part of a 
street with any structure or device 
for their private use, convenience, or 
profit. It may vacate a street, but 
it can not authorize its perversion 
to other or private uses so long as 
it remains a street.” Lacy v. Oska- 
Joosa, 143 Iowa-704, 709, 121 NW 542, 
31 LRANS 853. 

[a] Sidewalks.—‘‘The city has not 
... the right to authorize the use 
of any part or portion of, the side- 
walks of the city for private pur- 


poses.”, Heineeck v. Grosse, 99 Ill. 
A, 441, 443. 
{[b] Effect of like privileges 


granted to others.—It is immaterial 
with respect to a person seeking the 
right to use a portion of a public 
street for a private purpose that a 
like privilege has been’ granted to 


others. Chicago v. Verdon, 119 Ill. A. 
494. a 
[ec] No portion of a street can be 


granted to any person for private 
use to the exclusion of the public. 
Hibbard v. Chicago, 173 Ill. 91, 50 
NE 256, 40 LRA 621 [aff 59 Ill. A. 
470]. 

92. Western States Gas, etc., Co. 
vy. Bayside Lumber Co., 182 Cal. 140, 
187 P 735, 736 [quot Cyc]; Union 
Towel Supply Co. v. Jersey City, 99 
N, J. L. 52, 123 A 254, 256 [cit Cyc]. 

[a] Whe mere recital that it is 
deemed to be for the benefit of the 
public, where the ordinance itself 
shows it is not, will not aid in the 
contention that the city council acted 
in the interest of the public or that 
the purpose of such ordinance was 
a public purpose. Peo. y. Corn Prod- 
ucts Refining Co., 286 Ill. 226, 121 NE 

4. 

OF Oe: Pikes Peak Power Co. v. Colo- 
rado Springs, 105 Fed. 1, 44 CCA 333; 
State v. St. Louis, 161 Mo. 371, 61 
SW 658% Sutter v. Milwaukee Fire 
Underwriters, 164 Wis. 532, 160 NW 
57, 1034. f 

[a] For example, a city has au- 
thority, under its general powers, to 
grant to private parties for public 
purposes reasonable rights and privi- 
jJeges in its water system, its streets, 
its public grounds, and its other pub- 
lic utilities, provided such grant and 
its exercise do not materially im- 
pair the usefulness of these utilities 
for the public purposes for which 
they were acquired or dedicated. 
Pikes Peak Power Co. v. Colorado 
Springs, 105 Fed. 1, 44 CCA 338. 

{b] Qualification of rule.—While 
the general rule is that it is no objec- 
tion to a public franchise that its 
owner may derive a private gain 
therefrom, such rule is to be con- 
fined to where the use is public and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 


In doubtful cases the courts will 
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private.®> 
[§ 3783] (b) 
Public. 


But grants for 


presume that the use granted is public rather than 


Particular Uses Held Private or 


Uses which have been held private within 
the rule forbidding a municipality to grant a private 
use of streets®® include use of the streets for ad- 
vertising purposes,®’ business stands or booths, 


private railroads,®® erection and maintenance of pri- 


the gain arises out of that use, as 
in the case of use by street cars, 
telegraph and telephone lines, etc.; 
but where the pecuniary profits arise 
from a source wholly distinet from 
any public use, the rule does not 
apply. State v.. St. Louis, 161 Mo. 
871, 61 SW 658. 

94. Cal.—Western States Gas, etc., 
Co. v. Bayside Lumber Co., 182 
140, 187 P 735, 737 [quot Cyc]. 

Ky.—De Garmo v. Vogt, 151 Ky. 
847, 152 SW 969. 

N. Y.—Odell v. Bretney, 62 App. 
Div: 595, 597, 71° NYS 449. 

Tex.—American Constr. Co. v. See- 
lig, 104 Tex. 16, 133 SW 429. 

W. Va.—Lynch vy. North View, 73 
ee cs 609, 81 SE 8388, 52 LRANS 
1 ; 

“The city has authority to allow a 
temporary occupation of the streets 
where the privilege granted is rea- 
sonable-and does not unnecessarily 
interfere with the use of the streets 


by the public.” Odell v. Bretney, 
supra. 
[a] Temporary storage of build- 


ing materials in connection with con- 
struction. De Garmo y. Vogt, 151 
Ky. 847, 152 Sw. 969. 

[b] Inclosing part of street dur- 
ing construction work so as to save 
passers-by from possible’ injury. 
American Constr. Co. y. Seelig, 104 
Tex. 16, 133 SW 429. 

95. evis v. Newton, 
[aff 79 Fed. 715; 25 CCA 161]. 

[a] Example.—If an ordinance 
granting the use of city streets for 
gas or electric lighting does not dis- 


| close whether the use is for public 


or private purposes, the court will 
presume, in favor of the validity of 
the ordinance, that the use is for 
public, and not private, purposes. 
Levis v. Newton, 75 Fed. 884 [aff 79 
Fed. 715, 25 CCA. 161]. 

96. Rule and its qualifications see 
supra § 3782. 

97. State v. St. Louis, 161 Mo. 
371, 61 SW 658; Seibert v. Sebring, 55 
Pa. Super. 475. 

[a] Example.—An ordinance = re- 
quiring the board of public improve- 
ments to erect boxes on the streets as 
receptacles for litter, and to contract 
with a contractor to erect such boxes 
in consideration of the exclusive 
privilege of posting advertisements 
thereon, is invalid as an attempt to 
subject the public streets to.a purely 
private use. 
Mo. 371, 61 SW 658. 

[b] Sign, although useful to pub- 
lic, within rule.—A borough has no 
right to grant to the owner of a 
garage a license to erect a permanent 
sign in front of the property of an- 
other, without the latter’s permis- 
sion, on a public street, for the sole 


purpose of advertising his private’ 


business, although the sign may be 
useful in directing travelers driving 
into the borough to a place where 


they may find ,garage accommoda-, 


tions. Seibert v. Sebring, 55 Pa. Su-. 
per. 475, 
98. Ala.—cCostello v. State, 108 


Ala, 45,18 S 820, 35 LRA 3803. 
Ga.—Magrill v. Atlanta, 32 Ga: A. 
5, 122 SE 641. 
a te Be ab 


Ill.—Pagames vy. 
A. 590. 

Ky.—Winter v. Mays, 170 Ky. 554, 
186 SW 27) 

Mo.—State v. St. 161 Mo. 
371, 61 SW 658. 


Chicago, 


Louis, 


vate scales, and similar other purposes.? 


Cal. | 


75 Fed, 884. 


State v. St. Louis, 161' 


Particu- 


Nebr.—Chapman _y. 
Nebr. 
400, 

N. J.—Union Towel Supply Co. v. 
Jersey City, 990 .N. Je ‘Ta 52, Pere 
254, 256 [cit Cyc]. 

N. Y.—Peo. v. Willis, 9 App. Div. 
214, 41 NYS 168; Hofeler vy. Buck, 110 
Mise. 402, 180 NYS 563 [aff 193 App. 
Div, 262, 184 NYS 210 (aff 230 N. Y. 
608 mem, 130 NE 913)]. 

[a] Produce dealers.—A _ statute 
conferring on the mayor and council 
of a city of the first class control 
of all public ways and grounds with- 
in the city does not authorize the 
enactment of ordinances’. leasing 
space on streets or sidewalks in front 
of business houses for use by prod- 
uce dealers or other. merchants, 
Chapman vy. Lincoln, 84 Nebr. 534, 121 
NW 596, 25 LRANS 400. 

[b] Shop on wheels.—A city has 
no right to grant a license to con- 
duct a business in the streets, in a 
small shop on wheels, which has not 
been moved for months. Spencer v. 
Mahon, 75 S. C. 232, 55 SH 321, 

[c] News stands are not tempo- 
rary, necessary, or reasonable. Ma- 
grill v. Atlanta, 32 Ga. A. 5, 122 SB 
641; Hofeler v. Buck, 110 Misc, 402, 
180 NYS 563 [aff 193 App. Div. 262, 
184 NYS 210 (aff 230 N. Y. 608 mem, 
130 NE 918)]. 

{d] Even with the permission of 
the owner of the abutting property, 
the city cannot license the mainte- 
nance of a business stand on the side- 
walk. Costello v. State, 108 Ala, 45, 
18 S 820, 35 LRA 303; Pagames vy. 
Chicago, 111 Ill. A. 590. ~ 

[e] Rule applied.—A license by a 
city to one to carry on his trade as 
a street vendor does not entitle him 
to maintain a stand on a sidewalk 
and in the street of the city, and the 
city CemnOt ene held aigels for remov- 
ing it. alloso v. Sikeston, 12 A 
A. 880, 101 SW 715. vee ae 

99. See infra § 3784. 

1. Tell City v. Bielefeld, 20 Ind. 
A. 1, 49 NE 1090; Berry-Horn Coal 
ke Re Sees i eGire eke Co.,. 6:2 

oO. : : nnich vy, utz 
TENG 601. he 

aj] The right to regulate the 
selling, weighing, and measuring of 
hay, wood, coal, and other articles 
could, under no circumstances, be 
held to extend to a city the right to 
obstruct a street by the establish- 
ment of scales thereon, nor could it 
confer the right upon the city to! Tie 
cense anyone to place any obstruc- 
on on the wiehyers of the city. 

e ity v. ielefeld, 20 Ind. A. 
49 NB 1090, Macey 

2. See cases infra this note. 

[a] Fencing street.—A city can- 
not authorize an agricultural asso- 
ciation to fence in part of a public 
street and erect barns thereon, in 
the absence of authority from the 
feel tane: ge ener v. Roanoke 
ndustrial, etc., Assoc., 111 
68 SH 980. Magid, 

{b] .Lumberyard.Western States 
Gas, etc., Co. v. Bayside Lumber Co. 
182 ‘Cal. 140, 187 P 735. j 

[c] Platform over sidewalk for 
delivery of ice. Union Towel Supply 
Co, v.. Jersey City, 99 N. J. L. 5 
123 A 254. pars 

[d] Pole to uphold a sign.—Gui- 
moud v. Monticello, 192 NYS 827 
[aff 202 App. Div. 859 mem; 194.NYS 
$41 mem]. : : 


Lincoln, 84 
534, 121 NW 596, 25 LRANS 


: 


— 


83-3784] 


_ lar grants which have been sustained as involving 
a public use include the grant of the right to use 
a street for moving a house,* erecting water tanks,’ 
maintaining a market,® and other similar uses.® 

{§ 3784] (c) Private Railroads.*?. Where author- 
ized by statute, charter, or constitution, the fran- 
chise granting authorities have the power to grant 
the use of streets for private railways,’ although 
they may not exercise such power in an unreason- 
able way.* The authorities agree that, in the ab- 
sence of such authorization a grant of the use of 
streets for a private railway cannot be sustained,1° 
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but they differ as to whether a switch or spur track 
from a public railroad to a private business estab- 
lishment is a private railroad within the meaning of 
the rule, the courts of most jurisdictions so hold- 
ing it,1 although there is authority to the contrary.’ 
Irrespective of this conflict, spur tracks to public 
establishments are held public rather than private 
railroads,** and a municipality may lawfully permit 
a railroad and a manufacturer who are abutters 
directly opposite each other and owning the fee 
in the street to connect by a spur track run across 
the street and so used as not to interfere with public 


3  State-v. Omaha, etc., R. Co, 


100 Nebr. 716, 161 NW 170. 


ving houses generally see infra 


Mo 
§§ 3889-3892. 
4 Savage v. Salem, 23 Or. 381, 
31 P 832, 37 AmSR 688, 24 LRA 787. 
[a] Tanks erected on the streets 


to supply water for street sprinkling 
are for a public purpose and it is 


within the power of the council to 
license the erection thereof. Savage 
wasalem;, 28 Ox, 381,54 31, P 832, 37 
AmSR 688, 24. LRA 787. 

5. Peo. v. Hylan, 118 Misc. 341, 194 
NYS 179 [aff 202 App. Div. 745 mem, 
194 NYS 969 mem]. 


[a] Market for pushcarts is for 


a public purpose and may be per- 
mitted in a portion of a street not 


required for other purposes and prac- 


tically unused because of elevated 


tracks. Peo. v. Hylan, 118 Misc. 341 


194 NYS 179 [aff 202 App. Div. 745° 


mem, 194 NYS 969 mem]. 

6 See case infra this note. 

fa] If services rendered by fire 
patrol of a board of fire underwriters 
be governmental in their nature, that 
their performance was primarily in- 
duced by private interest cannot af- 


fect the question of the power of a 


city to pass an ordinance giving the 
patrol rights:of way when going to 
and returning from a fire. Sutter v. 
Milwaukee Fire Underwriters, 164 
Wis. 532, 160 NW 57, 1034. 
: 7. Public railroads see 

787. 

Street railways see infra § 3786. 

8. Seaman v. Perth Amboy, 97 N. 
J. L. 76, 116 A 22. : 

[a] For instance, under a statute 
permitting a railroad to run switches 
over streets to private establish- 
ments upon securing municipal con- 
sent, such consent is not ultra vires 
the municipality. Seaman v. Perth 
Amboy, 97 N. J. L. 76, 116 A 22. 

9. Seaman v. Perth Amboy, supra. 

[a] Interference with right of ac- 
cess.—An ordinance which gives the 
consent of the municipality to a rail- 
road company to run a branch line 
along the sidewalks of the city, for 
the benefit of a private business, so 
that the use of the sidewalk to ap- 
proach the house of a landowner on 
the street is subject to use for rail- 
road purposes, is an unreasonable 
exercise of municipal power. _ Sea- 
man y. Perth Amboy, 97 N. J. L. 76, 
116 A 22. 

pac Ga.—Macon. v. Harris, 73 Ga. 
428, 

il.—Chicago Dock, ete., Co. v. Gar- 
Tity, 115 111. 155, 3 NE 448. 

Iowa.—Heath v. Des Moines, etc., 
R. Co., 61 Iowa 11, 15 NW 573. 

Kan.—Mikesell v. Durkee, 34 Kan. 
509, 9 P 278. 

Ky.—Com. v. Frankfort, 92 Ky. 149, 
17 SW 287, 18 KyL 705. 

Mich.—Mester v. Morman, 227 
Mich. 364, 198 NW 927. 

Mo.—State v. Murphy, 134 Mo. 548, 
31 SW 784, 34: SW 51, 385 SW 1132, 56 
AmSR 515, 34 LRA 369; Glaessner Vv. 
Anheuser-Busch Brewing Assoc., 100 
Mo.'508, 18 SW 707. 

Minn.—Gustafson v. Hamm, _ 56 
Minn. 334, 57 NW 1054, 22 LRA 565. 

N. J.—Montgomery vy. Trenton, 36 
XN. J. L. 79; Swift v. Delaware, etc., 
R. Co., 66 N. J. Eq. 34, 57 A 456 [aff 
66 N. J. Eq. 452, 58 A 939]. 

N. Y.—Bradley v. Degnon Contract- 


infra § 


ing Co., 224 N. Y¥.°'60;- 120 (NH89; 
Hatfield vy. Straus, 189 N. Y. 208, 82 
NE 172; Sweet Mfg. Co. v. Van der 
See: 137 App; Div. 492,; 124) NYS 


N. C.—Butler v. F. R. Penn Tobacco 
Cots Lb 2A hey LANG 68. SH 2 AL s6 
AmSR 831. 

Okl.—Oklahoma Tool, etc., Co. v. 
Bartlesville, 101 Okl. 103, 223 P 637. 

Or.—Baines v. Marshfield, etc., R. 
Co., 62 Or, 510,124" P* 672: 

Wash.—Schwede vy. Hemrich Bros. 
Brewing Co., 29 Wash, 21, 69 P 362. 

“We think it may be laid down 
broadly and upon general principles, 
that no city has any right or author- 
ity to give permission to any indi- 
vidual or corporation to construct or 
operate a purely private railroad 
upon any of the public streets of 
the city.” Mikesell y. Durkee, 34 


Kan. 509, 511, 9 P 278, 


[a] License as void.—Permission 
by a city to a private individual to 
occupy a public street with a rail- 
road switch to be used for his pri- 
vate business is void, and a provi- 
sion for notice by the city before its 
removal cannot be enforced. Swift v. 
Delaware, etc., R. Co., 66 N. J. Eq. 34, 
57 A 456. 

[b] Track from brewery to navi- 
gable river.—Glaessner v. Anheuser- 
Busch Brewing Assoc., 100 Mo. 508, 
13 SW 707. 


[c] Track from lumberyard to 
canal.—_Montgomery y. Trenton, 36 
ING de hae Oe 


{d] Tramway.—(1) Used to trans- 
port lumber for stockholders of own- 
ing corporation and not connected 


with any public railroad. Baines v. 
Marshfield, ete., R. Co., 62 Or. 510, 
124 P 672. (2) Used by subway con- 


traetor to haul dump cars. Bradley 
v.. Degnon Contracting Co., 224 N. Y. 
60, 120 NE 89. 

yeh Ga.—Macon v. Harris, 73 Ga. 
428. 
Iowa.—Heath v. Des Moines, etc., 
R. Co., 61 Iowa 11, 15 NW 573. 

Kan.—Mikesell v. Durkee, 34 Kan. 
509,.9 P 278. 

Ky.—Com. vy. Frankfort, 92 Ky. 149, 
17_.SW,, 287, 13 Ky’ 705. 

Mich.—Mester v. Morman, 227 Mich. 
364, 198 NW 927. 

Minn.—Gustafson v. Hamm, 56 
Minn. 334, 57 NW 1054, 22 LRA 565. 

N. J.—Swift v. Delaware, ete. R. 
Co,;. 66°N. Js Fig. 234) b77 Ae 456 Catt 
66.N..J. Eq. 452, 58 A 939]. 

N. Y.—Hatfield v. Straus, 189 N. Y. 
208, 82 NE 172; Sweet Mfg. Co. v. 
Van der Hoof, 137 App. Div. 492, 
121 NYS 842. 

N. C.—Butler v. F. R. Penn To- 
bacco Co., 152 N, C. 416, 68 SH 12, 
136 AmSR 831. 

Wash.—Schwede v. Hemrich Bros. 
Brewing Co., 29 Wash. 21, 69 P. 3862. 

[a] Brewery.—Gustafson v.Hamm, 
56 Minn. 334, 57 NW 1054, 22 LRA 
Schwede v. Hemrich Bros, Brew- 

, 29 Wash. 21, 69 P 362. 
[b] Coal yard.—Mester v. Mor- 
man, 227 Mich. 364, 198 NW 927. 

{[c] Department store. — Hatfield 
v. Straus, 189 N. Y. 208, 82 NE 172. 

[d] Grain elevator.—Mikesell vy. 
Durkee, 34 Kan. 509, 9 P 278. 

[e] Manufacturing plant.—Macon 
vy. Harris, 73 Ga. 428; Sweet Mfg. Co. 
v. Van der Hoof, 137 App. Div. 492, 
121 NYS 842; Butler v. F. R. Penn 


152 N. C. 416, 68 SE 


Mill.—Heath v. Des Moines, 
ete., R. Co., 61 Iowa 11, 15 NW 578; 
Com. v. Frankfort, 92 Ky. 149, 17 SW 
287, 13 KyL 705, 

[g] Private warehouse.—Swift v. 
Delaware, etc., R. Co., 66 N. J. Ea. 
34, 57 A 456 [aff 66 N. J. Hq. 452, 
58 A 939]. 

12. Peo. v. Blocki, 203 Ill. 363, 67 
NE 809; Chicago Dock, etc., Co. v. 
Garrity, 115 Ill. 155, 3 NE 448; Pitts- 
burg, ‘etc., R. Co. v. Cincinnati, 9 
Oh. Dec. (Reprint) 695, 16 CincLBul 
367; Oklahoma Tool, ete., Co. v. Bar- 
tlesville, 101 Okl. 108, 223 P 637. 

[a]. Por example, a switch con- 
nected with the main line of a rail- 
way company, and which is a part 
of the system of tracks operated by 
it as such, is used for a publie pur- 
pose, although most of the use made 
of the switch is in serving one pri- 
vate establishment located on or near 
it, and the refusal of such establish- 
ment to permit an extension of the 
Switch across its private property so 
that other industries may be con- 
nected therewith does not convert the 
Switch into a private switch, the 
right so to extend by condemnation 
proceedings existing even if unexer- 
cised. Oklahoma Tool, ete., Co. v. 
Bartlesville, 101 Okl. 103, 223 P 687. 

{b] Reasons for rule.—(1) It has 
been held that a municipality may 
consent to the laying of a branch 
track along a street occupied by a 
manufacturing concern, and branches 
therefrom to the private property of 
such manufacturers, on the ground 
that such track is not for traveling 
on the company’s general lines but 
rather in the nature of the use 
thereof for street purposes in order 
to make transfers by cars instead of 
by drays or wagons. Pittsburgh, ete., 
R, Co. v. Cincinnati, 9 Oh, Dec. (Re- 
print) 695, 16 CineLBul 367. (2) 
“We have held that there may be a 
grant to private individuals of the 
right to lay tracks in the streets con- 
necting with public railway tracks 
previously laid, and extending to the 
manufacturing establishments of 
those laying the tracks; but in such 
cases the tracks so laid become, in 
legal contemplation... tracks of 
the railway with which they are con- 
nected, and open to the public use. 
... It may be, in such cases, that 
it is expected, or even that it is in- 
tended, that such tracks will be used 
almost entirely by the manufactur- 
ing establishment, yet if there is no 
exclusion of an equal right of use 
by others, and this singleness of 
use is simply the result of location 
and convenience of access, it can not 
affect the question.” Chicago Dock, 
etc.; Co. v.iGarrity, 115 Til e155) 167, 


Tobacco Co., 


‘12, 136 AmSR 831. 


3 NE 448. 
13. Chicago Dock, etc., Co. v. Gar- 
rity, supra; Dulaney vy. United R., 


etc., Co., 104 Md. 428, 65 A 45; Knapp 
v. St. Louis Transfer R. Co., 126 Mo. 
26, 28 SW 627; Whitmeyer v. Salt 
Liake, etc., R. Co., 46. Utah.491, 151 
P 48. 

[a] For example, an ordinance 
granting permission for a:switch on 
a street for the use of a stockyards 
company, created for ‘the conven- 
ience of drovers, dealers and the pub- 
lic at large,’ is not invalid as for 


986 [44 0.3.] 


travel.'4 


A privately owned terminal delivery railroad is 
not a private railway,’> even though it happens, at 
the time the question comes up, to be serving only 


one business establishment.+® 


Power to regulate streets for street railways does 
not empower a municipality to authorize their use 


for private railroads.1* 


[§ 3785] (d) Regulation of Private Use. 
a city has power to grant the private use of its 
streets,1® it may regulate such use!® in a reasonable”® 


29 


and uniform?! manner.2? 


private purposes. Knapp y. St. Louis 
eee R, Co., 126 Mo. 26, 28 SW 

[b] An express company engaged 
in the business of carrying all kinds 
of portable freight and express mat- 
ter to and from Baltimore City and 
certain near-by towns and villages 
was not engaged in a purely private 
business; and hence a city, in per- 
mitting a street railway company to 
lay and maintain a proposed switch 
to connect its lines with the express 
company’s warehouse, to facilitate 
such express business, was appro- 
priating the street to a legitimate 
public use. Dulaney v. United R., 
etc., Co., 104 Md. 423, 65 A 45. 

{[c] Spur to car barns.—Where a 
spur track was necessary to enable 
an electric railway which was a 
common carrier to reach its car 
barns, the city council could author- 
ize the laying of the tracks in the 
street, although it could not allow the 
building of tracks for a mere private 
use. Whitmeyer v. Salt Lake, etc., 
R. Co., 46 Utah 491, 151 P 48. 

[d] Spur to public warehouse.— 
Chicago Dock, etc., Co. y. Garrity, 
115 Ill. 155, 3 NE 448. 

14. Hanbury v. Woodward Lum- 
ber Co., 98 Ga. 54, 26 SE 477. 

15. Stanley v. Jay St. Connecting 
R. Co., 182 App. Div. 399, 169 NYS 
530 [aff 227 N. Y. 639 mem, 126 NE 
922 mem]. 

16. Stanley v. Jay St. Connecting 
R. Co., supra. 

[a] For example, although a pri- 
vately owned terminal delivery rail- 
road served only one factory, its 
use of the street was a public use, 
where it connected with all trunk 
lines, and issued bills of lading, the 
goods being put in through transit 
immediately upon shipment on the 
terminal railroad. Stanley v. Jay St. 
Connecting R. Co., 182 App. Div. 399, 
169 NYS 530 [aff 227 N. Y. 639 mem, 
126 NE 922 mem]. 

17. State v. Murphy, 134 Mo. 548, 
31 SW 784, 34 Sw 51, 35 SW 1132, 
56 AmSR 515, 34 LRA 3869; ‘Baines v. 


Marshfield, etc., R. Co., 62 Or. 510, 
124 P 672. 
[a] Under a charter vesting a city 


with power “to regulate” the use of 
streets, an ordinance which grants a 
private corporation the right to oc- 
cupy the street by subways and 
paraphernalia therein necessary to 
conduct electricity, without imposing 
on the company any obligation to 
maintain them, or requiring it to al- 
low all the public to use them, and 
which reserves to the city no control 
over the works or business of the 
company, is for private purposes, and 
therefore ultra vires. State v. Mur- 
phy, 134 Mo, 548, 31 SW 784, 34 SW 


51, 35 SW 11382, 56 AmSR 515, 34 
LRA 369. 
18. See supra § 3782. 


19. Benton v. Elizabeth, 61 N. J. 
Eads 8or AG 68a i Latt, Gib NW Jl, 2 Ty. 
693, 40 A 1132]. 

[a] Where a corporation has ac- 
quired the private right to lay a pipe 
for the transportation of oil through 
land which is traversed by a public 
street, the city council may, by ordi- 
nance, prescribe the manner in which 
the pipe shall be laid and used, and 
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[§ 3786] (11) Use by Public Utilities??—(a) 


Street Railroads.?* 


railway,?° although the street has previously been 


paved at the expense of abutters,?° and even though 
the ordinary public use of the street for the width 


thus vceupied is destroyed,?’ and the tracks cross 


Where 


permit the corporation to dig the 
necessary trench across the street. 
Benton v. Elizabeth, 61 N. J. L. 411, 
39 A 683 [aff 61 N. J. L. 693, 40 A 
1132]. fe 

20. Sitate v. Barbelais, 101 Me. 512, 
64 A 881. But see Peters v. San 
Antonio, (Tex. Civ. A.) 195 SW 989 
(holding that, where a municipality 
is granted complete control of its 
streets, it not only has the right to 
deny entirely a private use thereof, 
but as a corollary of such power also 
has the right to impose unreasonable 
regulations upon the exercise of pri- 
vate use). 

[a] Ordinance held reasonable.—A 
municipal ordinance providing that 
no person shall in any part of a 
public street carry on any business 
unless it is authorized in the manner 
therein provided is not inconsistent 
with law or unreasonable. Staite v. 
Barbelais, 101 Me. 512, 64 A 881. 

21. New Orleans vy. Badie, 146 La. 
550, 83 S 826; Shreveport v. Dantes, 
118: La. 11842. S.. 716,.8° LRANS 
304; Ex p. Bradshaw, 70 Tex. Cr. 
166, 159 SW 259. 

[a] Sale of house-raised products. 
—A city ordinance making it unlaw- 
ful ‘to use the streets or alleys em- 
braced within the fire limits of the 
city for the purpose of vending, dis- 
playing, or peddling goods, provided 
the ordinance shall not apply to one 
who offers for sale any products 
raised upon property controlled by 
himself, is valid. Ex p. Bradshaw, 
70. Tex. Cr. 166, 159 SW 259. 

22. Right to regulate use as in- 
cluding power to prohibit private use 
see supra § 3691 text and note 44. 

23. Matters relating to rates see 
supra §§ 552, 554 et seq in 43 C. J. 

Eminent domain see Eminent Do- 
main §§ 43-74. 

Respective rights of legislature and 
municipality relative to granting 
franchises to public utilities see 
supra § 304 text and notes 16-23 
in 43° Cx J. 

24. Private railroads 
§ 3784, 

Public railroads other than street 
railways see infra § 3787. 

25. U.S.—Covington v. South Cov- 
ington, ete., Re Coy246, Ul SP 43; 
38 SCt 376, 62 L. ed. 802; Blair v. 
Chicago, 201 U. S. 400, 26 SCt 427, 
50 L. ed. 801 [rev 182 Fed. 848]; 
Denver v. Stenger, 295 Fed. 809; Co- 
lumbus R., etc., Co. v. Columbus, 253 
Fed. 499 [aff 249 U. S. 3899, 39 SCt 
349, 63 L. ed. 669, 6 ALR 1648]; 
San Jose-Los Gatos Interurban R. Co. 
v. San Jose R, Co.,* 156 Hed. 455, 
84 CCA 265, 13 AnnCas 571; East St. 
Louis R. Co. v. Louisville, ete., R. 
Co., 149 Fed. 159, 79 CCA 107: 

Ariz.—Pheenix R. Co. v. Lount, 21 
Ariz. 289, 187 B 9383. 

Cal.—Arcata v. Green, 156 Cal. 759, 
106 P 86. 

Fla.—State v. Jacksonville St. R. 
Co., 29 Fla. 590, 10 S 590. 

Ga.—Coast Line R. Co. v. Cohen, 
50 Ga, 451. 

Tll.—Chicago R. Co, v. Chicago, 292 
Ill. 190, 126 NE 585; Springfield - v. 
ppringseld Cons. Re Cas 208" Ti Ac 
1 


Iowa.—Stange vy. Dubuque, 62 Iowa 
303, 17 NW 518. 


See supra 


those of another railroad;?* and may grant an ex- 
tension of a franchise to the original holder there- 
of,?° although an extension cannot be granted to a 


La.—Shreveport Tract. Co. v. Kan- 
sas City,:etc.,‘R. Co., -119? Da; 769; 
44 S 457; New Orleans vy. Steinhardt, 
52 La. Ann. 1048, 27 S 586; Brown v. 
Duplessis, 14 La. Ann. 842. 

Md.—Jeffers v. Annapolis, 107 Md. 
268, 68 A 5538. 

Mass. — Southborough v. Boston, 
Os R. Co., 250 Mass. 234, 145 NE 

Minn.—Stillwater v. 83 
Minn, 275, 86 NW 108. 

Mo.—Cape Girardeau-Jackson In- 
terurban R. Co. vy. St. Louis Light, 
etce., Co., 277 Mo. 579, 210 SW 361. 

N. J.—Butt v. Camden Horse R. 
Co., 61 N. J. Hq. 543, 48 A 1028 [aff 
63 N. J. Eq. 804, 52 A 1130]; Jersey 
City, etc., R. Co. v. Jersey City, etc., 
R. Co., 20 N. J. Eq. 61 [rev on other 
grounds 21 N. J. Eq. 550]. 

N. C.=—Turner v. North Carolina 
visas aah Co 70 N. Cer72, SEuSes 

Oh.—Billings v. Cleveland R. Co., 
92 Oh. St. 478, 111 NE 155; Cincin- 
nati, etc., R. Co. v. Cumminsville, 14 
Oh. St. 523; Raynolds v. Cleveland, 
21 Oh. Cir. Ct. N.S. 228; Cincinnati 
v. Cincinnati St. R. Co., 1 OhS&CP 
591, 31 CincLBul 308. 

Pa.—Lockhart v. Craig St. R. Co., 
139 Pa. 419, 21 A 26. 

Tex.—Houston v. Houston City St. 
R. Co., 83 Tex. 548, 19 SW 127. 

Wis.—Linden Land Co. v. Milwau- 
kee BHlectric R., ete. Co., 107 Wis. 
493, 883 NW 851. 

26. Lockhart vy. Craig St. R. Co., 
139 Pa..419) 21 A 26% 

27. State v. Thurston County 
Super. Ct., 67 Wash. 10, 120 P 514).5 

28. East St. Louis R. Co. v. Louis- 
ville, etc., R. Co., 149 Fed. 159, 79 CCA 
107; St. Louis, ete., R. Co. v. Lindeli 
R. Co., 190 Mo. 246, 88 SW 634. 

[a] Under constitutional provi- 
sions reserving to a city the right 
to permit operation of street rail- 
roads it may permit a street railway 
company to construct and operate a 
line on a public highway, although 
it crosses the right of way and tracks 
of another railway company. St. 
Louis, éte., R: Co. v. Lindell Ra Cog 
190 Mo. 246, 88 SW 634. 

{[b] Under statute.-—The plenary 
powers given to city councils as gov- 
ernmental agencies of the state by 
Ill. City and Village Act c 24 § 62 
(Hurd [Ill.] Rev: St. of 1905), to 
regulate the use of the streets of 
the city, to permit their use by street 
railroads, and regulate the crossing 
of streets by railroads, includes 
power to authorize the crossing of 
railroad track over a street railroad; 
and such power is not taken away or 
affected by Act July 1, 1889, p 2238, 
3 Starr & C. St.. Annot. (Ill.) ¢ 114 
par 112 p 3292, creating the state 
railroad and warehouse commission, 
with power to prescribe the place 
where and the manner in which, one 


Lowry, 


railroad company may cross with its | 


tracks the tracks of another com- 
pany. Fast St. Louis R. Co. v. Louis- 
wie ete., R. Co., 149 Fed. 159, 79 CCA 
107. 

29. Linden Land Co, v. Milwaukee 
Electric sR., etc.) Co.7)/ 10%) swis:4o3s 
83 NW 851. 

[a] MIlustration.—Under a statute 
giving a city power to grant the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, % 


Ordinarily under charter, con-— 
stitutional, or statutory provisions a municipality 
has power to grant the use of its streets to a street 


§§ 3786-3787] 


stranger.*° Where the delegation of the power 
specifies to whom the grant may’be made, all 
The general rule that power 
to grant the use of streets does not exist through 
avoidable implication®? applies to street railway 
grants,°* and it has been held that power to grant 
the use of a street by a street railway,** or to 
compel a relocation of tracks,*> will not be implied 
from the power to regulate streets.?® 
hand power to grant the use of streets by a street 
railway has been implied from the power to grant 
or refuse a location of tracks,?7 from an express 
legislative grant to regulate street cars,°8 and from 
power to grant the use of streets to utilities gener- 
ally ;°° and there is authority to the effect that the 
general powers vested in the municipality to open, 
control, manage, and regulate the manner in which 
the streets shall be used and enjoyed sufficiently 
authorize the municipality to permit use by a street 
railway,*° especially where the railway is. operated 


others are excluded.?1 


by horse power.*+ 


use of its streets to street railway 
companies on such terms as_ the 
proper authorities shall determine, a 
city may extend existing franchises 
before the expiration thereof. And 
where a Street railway company owns 
numerous franchises, some of which 
-expire in 1924, and some in succeed- 
ing years, an ordinance extending 
such franchises until 1934 is not so 
unreasonable as to invalidate it. 
Linden Land Co. vy. Milwaukee Elec- 


tric R., etc., Co., 107 Wis. 493, 838 
NW 851. 
30. Raynolds v. Cleveland, 21 Oh. 


Cir, Ct. N. S. 228. 
Allen v. Clausen, 114 Wis. 244, 


31. 
90 NW 181. 
$2. See supra § 3762. 

33. Colo.——Denver, etc., R. Co. v. 
Denver City R. Co., 2 Colo. 673. 


_ Ind.—Hichels y. Evansville St. R. 
Co., 78 Ind. 261, 41 AmR 561. 

_ Towa.—Anhalt v. Waterloo, etc., R. 
Co., 166 Iowa 479, 147 NW 928. 

Minn. — Stillwater v. Lowry, 83 
Minn. 275, 86 NW 103. 

_ N. Y.—Davis v. New York, 14 N. Y. 
506, 67 AmD 186; New York, -etc., 
R. Co. v. New York, 1 Hilt. 562. 

Oh.— Mclean v. Brush Electric 
Light Co., 8 Oh. Dec. (Reprint) 619, 9 
CincLBul 65. 

Tenn.—People’s Pass. R. Co. v. 
Memphis, 16 SW 973. 

[a] Rule stated.—In the absence 
of constitutional prohibition the leg- 
islature may delegate to a munici- 
pality the power to authorize use of 
its streets by street railways, but 
the delegation must be in clear and 
unmistakable language and will not 
exist through avoidable implication, 
‘Peo, v. New York R. Co., 217 N. Y. 
310, 112 NE 49. 

34. Peo. v. New York R. Co., 
supra; Raynolds v. Cleveland, 2 Oh. 


Sie Cr N.S. 139,24 Oh. Cir, Ct. 
215. 

. 85. Peo. v. New York R. Co., 217 
N. Y. 310, 112 NE 49. 


[a] Under Greater New York 
Charter (1) giving the board of alder- 
men power to regulate the use of 
streets, etc., the city cannot require 
@ street railroad company to re- 
locate its tracks validly located, for 
that implies a power to authorize use 
of streets for railway purposes. Peo, 
v. New York R. Co., 217 N. Y. 310, 
112 NE 49. (2) Where, under the 
General Railroad Law, a street rail- 
road company has been constructed, 
the city cannot under the require- 
ment that its assent should be given 
require relocation on the theory that 
such power was reserved by assent. 
Peo. vy. New York R. Co., supra. 

36. Power to regulate generally 
See supra § 3693; and cross references 
there given. 

87. Grand Trunk Western R. Co. 
vy. South Bend, 227 U. S. 544, 33 SCt 
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On the other 


ways.*° 


303, 57 L. ed. 6838, 46 LRANS 405] 
[rev 174 Ind. 203, 89 NE 885, 36 
LRANS 850]; Long v. /Shreveport, 


151 La. 423, 91 S 825; Holland Realty, 
etc., Co. v. St. Louis, 282 Mo. 180, 
221 SW 51; Atlantic Coast Electric 
R. Co. y. Public Utility Comrs., 92 
N. J. L. 168, 104 A 218, 12 ALR 737. 

38. Shreveport Tract. Co: v. 
Shreveport, 122 La. 1, 47 S 40, 129 
AmSR 345. 

39. Turner v. North Carolina Pub- 
lic-Sery. Co., 170 N. C. 172, 86 SE 
1033. 

[a] Por example, a street rail- 
way having also the right to haul 
freight cars over its tracks is a “‘pub- 
lic utility,” within a statute author- 
izing a city to grant franchises for 
public utilities. Turner v. North 
Carolina Publie-Sery. Co., 170 N. C. 
172, 86 SE 10338. 

40. Detroit Citizens’ St. R. Co. v. 
Detroit, 64 Fed. 628, 12 CCA 365, 26 
LRA 667; State v. Jacksonville St. 
R. Co., 29 Fla. 590, 10 S 590; Chicago 
City R. Co. v. South Park Comrs., 
257 Till. 602, 101 NE 201; Atchison 
St, R. Co. v. Missouri Pac. R,. Co., 
31 Kan. 660, 3 P 284. 

41. State v. Jacksonville St. R. 
Co., 29 Fla. 590, 10S 590; State v. 
Corrigan Cons. St. R. Co., 85 Mo. 263, 
55 AmR 361. 

42. Wood v. Seattle, 23 Wash. 1, 
62 P 185, 52 LRA 369 (a provision 
in an ordinance granting a street 
railway franchise that, if any dis- 
pute shall arise between the grantees 
and their employees as to any mat- 
ter of employment or wages, such 
dispute shall be submitted to arbitra- 
tion, is an “efficient provision” for 
compulsory arbitration). 


43. See supra § 3770. 

44, Brooklyn City, ete., R. Co. v. 
Coney Island, etc., R. Co., 35 Barb. 
GNa Vine 304, 

45. Prince v. Crocker, 166 Mass. 


347, 44 NE 446, 32 LRA 610. 

46. San Jose-Los Gatos Interur- 
ban R. Co. v. San Jose R. Co., 156 
Fed. 455, 84 CCA 265, 18 AnnCas 571; 
Platt v. San Francisco, 158 Cal, 74, 
110 P 304. 

[a] Five blocks.—San Jose-Los 
Gatos Interurban R. Co. v. San Jose 
R. Co., 156 Fed. 455, 84 CCA 265, 13 
AnnCas 571. 

[b] A charter provision preclud- 
ing authorization of the joint use by 
two or more street railways for 
more than ten blocks means “‘ten con- 
secutive blocks.” Platt v. San Fran- 
cisco, 158 Cal. 74, 110 P 304. 

47. San Jose-Los Gatos Interur- 
ban R. Co. v. San Jose R. Co., 156 
Fed, 455, 84 CCA 265, 13 AnnCas 571. 

48. Private railroads see supra 

3784. 

: Street railways see supra § 3786. 

49. Ariz.—Phcenix R. Co. v. Lount, 
21 Ariz, 289, 187 P 933. 


Compulsory arbitration. 
charter that a street railway franchise shall incor- 
porate therein efficient provisions for the compulsory 
arbitration of all disputes arising. between the 
grantees of the franchise and its employees, as to 
any matter of employment or wages.*2 

Grant by state without municipal consent. 
rule that the state legislature may grant the right 
to use a municipality’s streets without its consent*? 
has’ been applied to surface railways** and sub- 


Joint use of tracks. 
ing two lines of street railway may be permitted 
to use the same street for a limited distance,*é 
and such provisions do not necessarily mean that 
the city can permit only one track for both roads.47 

[§ 3787] (b) Railroads.48 
utory, charter, or constitutional provisions a mu- 
nicipality may consent to or grant the use of its 
streets by a railroad,*® and in this connection may 
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It may be provided by 


The 


Under statutes so provid- 


Ordinarily under stat- 


Cal.—Arcata v. Arcata, etc., R. Co., 
92 Cal. 639, 28 P 676; Peo. v. Rich, 
54 Cal. 74. 

Colo.—Denver, etc., R. Co. v. Han- 
negan, 43 Colo. 122, 95 P 343, 127 Am 
SR 100, 16 LRANS 874; Denver, etc., 
nee v. Domke, 11 Colo. 247, 17 P 

-Ill.—Shrader v. Cleveland, etc., R. 
Co., 242 Ill. 227, 89 NE 997, 26 LRANS 
226 [aff 147 Ill. A. 252]; Ligare v. 
Chicago, 139 Ill. 46, 28 NE 934, 32 
AmSR 179; Bullen y. Higgins, 115 
Ill. 155, 3 NE 456; Chicago Dock, etc., 
Co. v. Garrity, 115 Ill. 155, 3 NE 448; 
Chicago City R. Co. v. Peo., 73 Ill. 
541; Murphy v. Chicago, 29 Ill. 279, 
sieoree 307; Parlin y. Mills, 11 Ill. A. 

Ind.—New Castle v. Lake Erie, etc., ’ 
R. Co., 155 Ind, 18, 57 NE 516. : 
SS ee a: v. Burlington, 36 Iowa 
Biles 

Ky.—P. Bannon Pipe Co. y. Illinois 
Cent. R. Co., 203 Ky. 659, 262 SW 
1110; Wolfe v. Covington, ete, R. 
Co., 15 B. Mon. 404. 

La.—Lewis v. Colorado Southern, 
ete., R. Co., 122 ‘La. 572, 47. S 906; 
Capdevielle v. New Orleans, etc., R. 
Co., 110 La. 904, 84 S 868; Hast 
Louisiana R. Co. v. New Orleans, 46 
La. Ann. 526, 15 S 157; Harrison v. 


New Orleans Pac. R. Co. 34 La. 
Ann, 462, 44 AmR 4388. 
Md.—State v. Baltimore, etc, R. 


Co., 127 Md. 434, 96 A 636. 

Mo.—Moore Mfg. Co. v. Springfield 
Southwestern R. Co., 256 Mo. 167, 
165 SW 305; Seibel-Suessdorf Cop- 
per, ete., Mfg. Co. v. Manufacturers’ 
Re) Co,, 230 Mor 59,55 130: SW 28s 
Stevenson y. Missouri Pace. R. Co., 
381 SW 793; Wright v. Wabash R. 
Co., 174 Mo. A, 446, 160 SW 549. 

N. Y.—Reining v. New York, etce., 
R. Co., 128 N. Y. 157, 28 NE 640, 14 


) LRA 13838 [aff 18 NYS 238]; Clarke 


v. Blackmar, 47 N. Y. 150; Peo. v. 
Dwyer, 27 Hun 548, 68 HowPr 115 
{aff 90 N. Y. 402]; Williams v. New 
York Cent. R. Co., 18 Barb. 222 [rev 
on other grounds 16 N. Y. 97, 69 
AmD 651]; Milhau v. Sharp, 15 Barb. 
193 [aff 27 N. Y. 611, 84 AmD 314]. 

N. C.—South Atlantic Waste Co. 
v. Raleigh, ete, R. Co. 167 N. C. 
340, 88 SH 618. 

Oh.—Wabash R. Co. v. Defiance, 
10 Oh, Cir. Chita T 82.Ohe Cin Dec; 
703 [aff 52 Oh. St. 262, 40 NE 89 
(aff 167 U. S. 88, 17 SCt 748, 42 L. ed. 
87) ]. 

Oki.—Oklahoma Tool, ete., Co. v. 
Bartlesville, 101 Okl. 103, 223 P 687. 

Pa.—Mercer v. Pittsburgh, ete, R. 
Go. 36 -Pa./ 99; 

S. D.—Dewey v. Chicago, ete, R. 
Co., 87 S. D. 390, 158 NW 408. 

Tex.—Panhandle, ete, R. Co. v. 
Hurst, (Civ. A.) 251 SW 538; Galves- 
ton, etc,, R. Co. vy. ‘Galveston, (Civ. 
A.) 155 SW 273; Kansas City, ete., 
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permit overhead structures®® or relocation of rail- 
road tracks,®! and may execute a lease for railroad 
The general rule that power to grant 
the use of streets does not exist through avoidable 
implication®* applies to railroad grants.** 
dinarily held that power to grant to a railroad a use 
of its streets will not be implied from a municipal- 
ity’s general power to establish, care, and regulate 
them,°® although there is authority to the contrary.°° 
A municipality has the power to permit a use of its 
streets by a railroad under a statute providing 
that railroads may use streets on obtaining the 
municipality’s consent.°’ A ‘statute authorizing mu- 
nicipalities to grant franchises to railroads may be 
read in connection with a statute enumerating the 
powers of a railroad corporation; 
powers include the carrying of property, the mu- 
nicipality may grant a franchise to a railroad to 
-earry freight as well as passengers.°® 
constitution prohibits a municipality from granting 
any franchise for any street without the approval 
of the taxpayers, but the charter authorizes the 


purposes.°” 


R. Co. v. Sweetwater, 62 Tex. Civ. 
A, 242, 131 SW 251 [rev on other 
grounds -104 Tex. 329, 1837 SW 1117]; 
McCammon, ete., Lumber Co. vy. Trin- 
ity; Kete Ss Ri 0Co52 (Cin VAL) 13h SW 
85; Texarkana, etc., R. Co. v. Texas, 
éte., ‘R. Co; 28 Tex: Civ. ‘Al. 651;) 67 
SW 525; Laager v. San Antonio, (Civ. 
A.) 57 SW 61. 

Wash.—State v. Cowlitz County 
Super. Ct.) 141 Wash. 71; 250 P 
466; Detamore vy. Hindley, 83 Wash. 
322, 145 P 462; State v. Benton Coun- 
ty Super. Ct., 64 Wash. 594, 117 P 


487. 

W. Va.—Fox vy. Hinton, 84 W. Va. 

239, 99 SE 478; Taylor County Ct. 
‘v. Grafton, 77 W. Va. 84, 86 SH 924; 
Yates v. West Grafton, 34 W. Va. 
783, 12 SE 1075. 

Ont.—Howe v. Hamilton, 3 Ont, A. 
336. 

50. Detamore v. Hindley, 83 Wash, 
322, 145 P 462. 

[a] Example,—A city, although it 
permits a railroad company to oc- 
cupy streets for its tracks, is au- 
thorized, within its police power, to 
provide for overhead structures sup- 
ported by piers in the center of the 
street and at the curb line. Deta- 
more v. Hindley, 83 Wash. 322, 145 P 
462. 

51. Galveston, etc., R. Co. vy. Gal- 
veston, (Tex. Civ. A.) 155 SW 273. 

[a] For example, where under 
its charter a railroad company has 
the right to curve into and from 
streets and avenues where it might 
select, the city is authorized to give 
the railroad company a right to re- 
locate its tracks. Galveston, etc., R. 

. v. Galveston, (Tex. Civ. A.) 155 
SW 273. 

Cleveland Terminal, ete, R. 
Go. v. State, 85° Oh, St, 251, 97 NE 
967, 89 LRANS 1219. 

[a] Illustration.—A municipality 
to which the governor, under the au- 
thority of the legislature, grants land 
for a valuable consideration for 
streets’ and other purposes, the mu- 
nicipality reserving the right to use 
it for street purposes, has power to 
execute a valid lease of such lands 
to a railroad company for its general 
purposes. Cleveland Terminal, etc., 
R. Co. v. State, 85 Oh: St. 251, 97 NE 
967, 39 LRANS 1219. 

53. See supra § 3762. 

54 Ga.—Athens Terminal Co. v. 
Athens Fdy., ete., Works, 129 Ga. 393, 
58 SH 891; Davis v. East Tennessee, 
ete., R.. Co., 87 Ga. 605, 18 SE 567; 
Daly v. Georgia, etc., R. Co., 80 Ga. 
793, 7 SE 146, 12 AmSR 286. 

Iowa.—Stanley v. Davenport, 54 
Iowa 463, 2 NW 1064, 6 NW _ 706, 
387 AmR 216. 
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the city, by an 
It is or- 


powers.°? 
Joint use of 


late that more 
tracks.®° 
Arbitration. 


and when such 
tracks.®4 


Where the 


and such grants 


N. “‘Y.—New York Cent., etc., R. 
Co. v. New York, 142 App. Div. 578, 
127 NYS 518 [aff 202. N. Y. 212, 95 
NE 638]; Phoenix y. Gannon, 123 App. 
Div. 93, 108 NYS 255 [rev on other 
grounds 195 N. Y. 471, 88 NE 1066]; 
Peo. v. New York, etc., R. Co., 45 
Barb. 738, 26 HowPr 44; Bradley v. 
Degnon Contracting Co., 80 Misc. 90, 
140 NYS 825. [aff 157 App. Div. 237, 
141 NYS 852]. 

N. C.—Asheville St. R. Co. v. West 


Aisheville,t: ete. ..Ray.O0, . Lhd IN ©, 
725, 19 SE 697. 
Pa.—McAboy’s App., 107 Pa. 548; 


Com. v. Erie, etc., R. Co., 27 Pa. 339, 
67 AmD 471. 

[a] Steam motors.—In the ab- 
sence of express statutory authority, 
a municipality has no power to au- 
thorize the use of steam motors upon 
its streets either upon ordinary rail- 
roads or street railways. Stanley 
v. Davenport, 54 Iowa 463, 2 NW 
1064, 6 NW 706, 37 AmR 216, 

[b] A charter of a street railway 
granting to it certain powers and 
privileges and “such other privileges 
as may be granted by’ the municipal 
authorities” gives the city no new 
power but merely authorizes it to ex- 
ercise such power as it has under its 
charter for the furtherance of the ob- 
jects of the railway. Asheville St. 


. Co. v. West Asheville, etc., R. 
Co., 114 N. C. 725, 19 SE 697. 
Ky.—Ruttle v. Covington, 10 


55. 
SW 644, 10 KyL 766. 
N. Y.—Davis v. New York, 14 N. Y. 


506, 67 AmD 186. 
N. C—Staton vy. Atlantic Coast 
Line’ R..:Co.. 2 14% INO IG.. 428,610 Si 


455, 17 LRANS 949. 

Oh.—Louisville, etc., R. Co. v. Cin- 
cinnati, 76 Oh. St. 481, 81 NE 983. 

Porto Rico.—Alvarez v. Fantauzzi, 
26 Porto Rico 760. 

[a] Power of a municipality to 
lay out, establish, alter, and open 
streets, etc., does not include con- 
verting a street or part:of it into a 
railway. Davis v, New York, 14 N. Y. 
506, 67 AmD 186. 

[b] “Exclusive control” of the 
streets, sidewalks, lanes, alleys, mar- 
ket places, and other public grounds 
within the corporate limits, and the 
power to cause them to be kept clean 
and in repair, does not confer upon 
the council power to grant to a rail- 
road the right of way over and along 
its public streets, as that would be 
an appropriation or use of the streets 
for a purpose not contemplated when 
the charter was granted. Ruttle v. 
Covington, 10 SW 644, 10 KyL 766. 

56. Denver, ete., R. Co. v. Hanne- 
gan, 43 Colo. 122, 95 P 343, 127 AmSR 
100, 16 LRANS 874 (holding that the 


Limitations on exercise of power.®? 
nicipality has been given power to grant the use 
of its streets to railroads, it can exercise such power 
only within the conditions and limits imposed,®* 


[§ 37 


council to grant revocable permits, the right given 
a railroad company to construct a railroad through | 


ordinance providing that the per- 


mission was revocable at any time, does not con- 
stitute a franchise within the prohibition of the 
constitution but a revocable license within charter 


tracks, A municipality may, in 


granting the use of streets for railroad tracks, stipu- 


than’ one road can use the same 


An ordinance granting the right to 
use railroad tracks may provide for the appoint- 
ment of arbitrators to determine any questions aris- 
ing with other roads in regard to rules and regula- 
tions relative to the movement of trains on such 


Where a mu- 


are subject to the existing right of 


plenary control over its streets given 
to the municipality by statute is 
sufficient to confer power to grant 
use of streets by a railroad). : 

57. Griffin v. Southern R. Co., 150 
N. C, 312, 64 SE 16. : 

[a] Union passenger station.— 
Under a statute authorizing railroad 
companies to use streets with the 
assent of the city, a city could as- 
Sent to the use of a street by a rail- 
way company in connection with a 
union passenger station established 
under an order of the corporation 
commission, the designation of the 
street to be used being a matter to 
be determined by the city council 
with a view to the general welfare. 
Griffin y. Southern R. Co., 150 N. C. 
312, 64 SE 16. 

58. Albany v. U. S. Fidelity, etce., 
Co., 38 Cal. A. 466, 176 P 705. 

59. McPhee, etc., Co. v. Union Pac. 
R. Co., 158 Fed. 5, 87 CCA 619, 

60. Chicago, etc., R. Co. v. Dunbar, 

100 Ill. 110. 
_ [a] For example, there is no ob- 
jection to a city ordinance, granting 
the right to a railroad company to 
construct its road within the city 
limits, stipulating that two other 
companies, not then having the right 
to enter the city, shall jointly use 
the main track of the first company. 
Chicago, etc,, R. Co. vy. Dunbar, 100 
Er PEO, 

61. Capdevielle vy. New Orleans, 
etc., R.Co., 110 La. 904,34 'S 868) 

62. Limitations on power gener- 
ally see supra § 8777. 

63. Los Angeles y. Southern Pac. 
R. Co., 157 Cal. 363, 108 P 65; Den- 
ver Circle R. Co. v. Wiggins, 10 Colo. 
426, 15 P 726; Denver Circle R. Co. 
v. Nestor, 10 Colo. 403, 15 P 714; 
Phoenix v. Gannon, 123 App. Div. 93, 
108 NYS 255 [rev on other grounds 
195 N. Y. 471, 88 NE 1066]. 

[a] Statutory limitations  con- 
strued.—(1) Where a statute author- 
izes cities to grant to a railroad cor- 
poration the right to construct its 
road along any street on its route, 
provided the corporation shall re- 
store the street to its former state 
of usefulness as near as may be, or 
so that the railroad shall not un- 
necessarily impair its usefulness or 
injure its franchise, a provision 
which declares that no railroad cor- 


poration shall use any street within: | 


a city unless the right to use it is 
granted by a two-thirds vote of the 
city authorities, from which the right 
must emanate, merely makes the 
municipal grant a condition prece- 
dent to the exercise of power given 
by the legislature so far as city 
streets are concerned, and cannot be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3787-3789} 


public travel.®* 
[§ 3788] (c) Poles and Wires. 


use.°® 


construed to confer on the city power 
to authorize a greater use of the 
street than that declared by the said 
provisions limiting the city’s power. 
Los Angeles y. Southern Pac. R. Co., 
157 Cal. 363, 108 P 65. (2) And a 
Statute authorizing any county, city, 
or town to grant to any railroad 
eompany the use of any of its streets 
or highways absolutely necessary to 
enable the railroad company to reach 
an accessible point for a depot 
therein or to pass through the same 
on as direct a route as possible, con- 
ferred no greater authority on a 
eity council than was given by such 
first statute. Los Angeles v. South- 
ern Pac. R. Co., supra. 

64. Chicago, etc., R. Co. v. Peo., 
120 Ill. A. 306 [aff 222 Ill. 427, 78 NE 
790]; Oklahoma Tool, etc., Co. v. Bar- 
tlesville, 101 Okl. 103, 223 P 6387; 
McKay v. Enid, 26 Okl. 275, 109 P 
520, 30 LRANS 1021; Panhandle, etc., 
R. Co. v. Hurst, (Tex. Civ. A.) 251 
SW 538; State v. Jefferson County 
Super. Ct.. 91 Wash. 454, 157 P 1097. 

[a] Although the grade be made 
sufficiently low not to interfere with 
the surface of the part of the street 
not occupied, a municipality in the 
absence of express authority cannot 
authorize a railroad company exclu- 
Sively to occupy one half of.a public 


street with its tracks. State v. 
Spokane County Super. Ct., 62 Wash. 
96, 113 P 576. 

65. U. S.—Owensboro y. Cumber- 


Jand Tel., etc., Co., 230 U. S. 58, 33 
SCt 988, 57 L. ed. 13389: Sumter Gas, 
etc., Co. Vv. Sumter, 283 Fed. OSL: 
Williamson vy. Clay Center, 237 Fed. 
329, 150 CCA 343; Southern Bell Tel., 
ete., Co, v. Mobile, 162 Fed. 523 [aff 
174 Fed. 1020 mem, 98 CCA 663 
mem]; Pikes Peak Power Co. v. Colo- 
mee Springs, 105 Fed. 1, 44 CCA 
Bos 

Ariz.—Phcenix R. Co. v. Lount, 21 
Ariz. 289, 187 P 933. 

Cal.—Altpeter v. Postal Tel.-Cable 
Co., 32 Cal. A. 738, 164 P 35. 

Conn.—Norwalk, etec., Electric Light 
Co. v. South Norwalk, 71 Conn.. 381, 
42 A 82, 

lil.—MecWethy v. Aurora Electric 
Light, etc., Co., 202 Ill. 218, 67 NE 
9 faff 104 11. A, 479]; Springfield v. 
Springfield Cons. R. Co., 208 Ill A.. 
11; Rock Island v. Central Union Tel. 


Co; 9132) STA, 248; Dickson: v. -Ke- 
wanee Electric Light, etc., Co., 53 
TN, -379: 


Ind.—Hester v. Greenwood, 172 Ind. 
279, 88 NE. 498; Crowder v. ‘Sullivan, 
123° Ind. 486, 28 NE 94, 13 LRA 647. 

Towa.—Hanson Vv. Hunter, 86 Iowa 
722, 48 NW 1005, 53 NW 84. 

Kan.— Wichita v. . Missouri, 
Tel. Co., 70 Kan. 441, 78 P 886. 

Ky.—Lutes v. Fayette Home Tel. 
Co., 155 Ky. 555, 160 SW 179; Louis- 
ville Home Tel. Co. v. Louisville, 130 
Ky. 611, 118° SW. 855. 

La. Mandeville Ice, 
Mandeville, 139 La, 286, 
Morris v. Municipal Gas Co., 
1016, 46 S 1001 

Mich. — Wyandotte 
Co. ie oe eon 124 Mich, 43, 
NW 8 

Mo. Eanes v. Garner, 209 Mo. 
688, 108 SW 521; Hook v. Bowden, 
144’ Mo. As 831; 428 SW 261; Lan- 
caster y. Briggs, 118 Mo. A. 570, 96 


etc., 


etc., Co iva 
T12 S25 225 
121 La. 


Electric- Light 
82 


Ordinarily under 
charter, statutory, or constitutional provisions a mu- 
nicipality has power to grant public utilities the 
use of its streets for necessary poles and wires,®* 
and statutes enlarging the municipality’s power to 
grant the use of its streets will not be construed 
as repealing prior given powers to grant a railroad 
The general rule that power to grant the 
use of streets does not exist through avoidable im- ° 
plication®’ applies to grants of use for poles and 
wires,®® and an ordinance granting such a franchise 
without the authority of the legislature cannot be 


MUNICIPAL CORPORATIONS 


[44 C.J.] 989 


sustained as an exercise of the police power.®® But 


Joint use. 


SW 314; Western Union Tel. Co. v. 
Guernsey, ete., Hlectric Light Co., 46 


Mo. A. 120. 
Mont.—Hershfield v. Rocky County 
Bell. Tel. \@o;, 642° Mont, 1.102; .29; PB. 


883. 

Nebr.—Plattsmouth vy. Nebraska 
Tel. Co., 80 Nebr. 460, 114 NW 588, 
127 AmSR 779, 14 LRANS 654. 

N. J.—Eastern Tel., etc., Co. v. 
Public Utility Comrs., 85 N. J. L. 


511, 89 A 924; omestic Tel., etc., 
wae v. Citizens’ Tel. Co., 9 N. J. L. J. 
N. Y.—Wakefield v. Theresa, 125 


App. Div. 38, 109 NYS 414; Johnson 
v. Thomson-Houston Electric Co., 54 
Hun 469, 7 NYS 716; Tuttle v. Brush 
Plectric Tluminating Cos 50rn Nae X. 
Super. 464; Peo. v. Thompson, 65 
HowPr 407 [aff 32 Hun 93]. 

N. C.—Turner y.- North Carolina 
Publie-Sery. Co., 170 N. C, 172, 86 
SE 1033; Moore v. Carolina Power, 
ete., Co., 163 N. C..300,:79: SH 596. 

lees EE A, v. Diamond Light 
oe 4 Oh. A. 177, 21 Oh. Cir, Ct. N. S. 


duit Castle City v. Central 


District, ete., Printing Tel. Co., 207 
Pa. 371, 56 A 931. 
Tex.—Texarkana Gas, etc., Co. v. 


Texarkana, 58 Tex. Civ. A. 109, 123 


SW 213; Beaumont Tract. Co. v. 
Brock, 48 Tex, Civ. A. 41, 106 SW 
460. 

W. Va.—Fox v. Hinton, 84 W. Va. 
239, 99 SE 478. 


Wis.—State v. Sheboygan, 111 Wis. 
23, 86 NW 657. 

Can.—Lefebvre v. Grand-Mere, 55 
Can. S. C. 121, 37 DomLR 450. 

Ont.—Toronto Electric Light Co. v. 
Toronto, 38 Ont. L. 72, 31 DomLR 
577 [dism app 3838 Ont. L. 267, 21 
DomLR 859 (allowing app 31 Ont. L. 
387, 20 DomLR 958) ]. 

fa] For example, a city has the 
right to grant the use of its streets 
to a street railway company for its 
poles and _ wires. Springfield Vv. 
Springfield Cons. R. Co., 208 Ill. A. 
a 


[b] Such a grant is not violative 
of constitutional provision that no 
law shall be passed “making any 
irrevocable grant of special privi- 
leges or immunities,’ or provision 
which forbids granting to any cor- 
poration any special or exclusive 
privilege, immunity, or franchise. 
Rock Island v. Central Union Tel. 
Co., 132 Ill. A. 248. 

66. Mandeville Ice, ete, Co. v 
Mandeville, 139 La. 286, 71 S 512. 

{a] For example, an act author- 
izing towns to grant to corporations 
the right to use and occupy the 
streets and to obstruct them with 
buildings necessary to such corpo- 
rations, provided the consent’of the 
taxpayers is obtained, containing no 
repealing clause, did not repeal a 
statute authorizing towns to grant 
the use of their streets for the erec- 
tion of electric light poles, as the 
later act was intended to enlarge and 
not to restrict the powers of towns, 
and referred to unusual and serious 
obstructions, such as buildings, and 
not to the customary obstruction of 
electric light poles, so that a com- 
pany, proceeding to erect such poles 
under the authority of an ordinance 
of a town, will not. be enjoined. 


the power may be implied from general power to 
regulate*the streets.”° 

The right of a company using poles 
in its business to use the street may be made con- 
ditional upon its permitting the use of such poles 
to be shared by another company,” or reserving po- 
sitions on the poles for the municipality.”? 

[§ 3789] (d) Underground Conduits. 
under statute, charter, or constitution a municipality 
has the power to grant to public utilities the use of 
its streets for necessary underground conduits.” 
municipality has no inherent power to grant such 


Ordinarily 


A 


Mandeville Ice., etc., Co. v. Mande- 
ville, 139 La. 286, 71 S$ 512. 

67. See supra 5 3762. 

68. U. S.—Iowa Tel, Co. v. Keo- 
kuk, 226 Fed. 82. 

Ky.—East Tennessee Tel. Co. v. 


Russellville, 106 Ky. 667, 51 SW 308, 
21 KyL 305. 

N. J-—Domestic Tel. Co. v. Newark, 
49 N. J. L. 344, 8 A 128 

N. Y.—Milhau Vv. Sharp, QT INE eee 
611, 84 AmD 3814; Peo. v. Williams, 
100 Misc. 569, 166 NYS 560 [rev on 
other grounds 191 App. Div. 279, 181 
NYS 230]. 

Oh.—Brush Electric Light Co. v. 
Jones Bros. Electric Co., 5 Oh. Cir. 


‘Ct. 340, 3 Oh. Cir. Dec. 168 [aff 29 
CineLBul 72). 


Okl1.—South McAlester-Eufaula Tel, 
Co. v. State, 25 Okl. 524, 106 P 962. 

[a] The right to contract with a 
corporation to furnish lights in its 
streets gives the municipality no 
power to confer on the corporation 
the right to furnish light to abut- 
ting owners for profit. Peo. v. Wil- 
liams, 100 Misc. 569, 166 NYS 560 
[rev on other grounds 191 App. Div. 
279, 181 NYS 230]. Compare Omaha 
Electric: Light, ete., Co. v. Omaha, 
179 Fed. 455, 102 CCA 601 [aff 172 
Fed. 494 (app dism 2230: U.S. 123, 33 
SCt 974, 57 L. ed. 1419)] (holding that 
a grant of power to. a city to “pro- 
vide for lighting the streets’ and 
to “care for and control the streets” 
is not specific enough to warrant 
a grant by the city to a business’ 
corporation of the right to use the 
streets of the city forever for the 
purpose of conducting a _ general 
lighting, business, that being a servi- 
tude not embraced within the ordi- 
nary control over streets usually 
given to municipalities). 

69. State v. Milwaukee Independ- 
ent Tel. Co., 183 Wis. 588, 114 NW 
108, 315. 

70. Sumter Gas, etc., Co. v. Sum- 
ter, 2838 Fed. 931; Pikes Peak Power 
Co. v. Colorado Springs, 105 Fed. 1, 
44 CCA 333; State v. St. Louis, 161 


Mo. 3871, 61 SW 658; Wheeling .v. 
Natural Gas Co., 74 W. Va. 872, 82 
SHE 345. 

71. Toledo Electric St. R. Co. v. 
Western Electric Light, ete., Co., 10 
Oh, Cir (Ct. baljyi4a. Ohy Cin Deci4s. 

72. Western Union Tel. Co. v,. 


Richmond, 224 U. S. 160, 82 SCt 449, 
56 L. ed. 710 [aff 178 Fed. 310]. 

73. U. S.—Sumter Gas, etc., Co. v. 
Sumter, 283 Fed. 931; Hillsdale Gas- 
light Co. v. Hillsdale, 258 Fed. 485; 
Pikes Peak Power Co. v. Colorado 
Springs, 105 Fed. 1, 44 CCA 333. 

Cal.—Altpeter y. Postal Tel.-Cable 
Co.,, 82: Cal, A.°738, 164 P 35. 

Co., 56 Fla. 858, 47 S 358, 19 LRANS 
1838. 

Ill.—Quincy v.- Bull, 106 Tl: 337: 
Siegert vy. North Illinois, etc., Public 
Serv. Co., 200 Ill. A. 476. 

Ind.—Hobbs v. South Bend, 194 
Ind. 3869, 142 NE 854; Hester v. 
Greenwood, 172 Ind. 279, 88 NE ine 

Ky.— Louisville Home Tel. Co. 
Louisville, 130 Ky. 611, 113 SW S55, 

N. Y.—Smith v. Metropolitan Gas- 
Light Co., 12 HowPr 187. 

Oh.—Kumler v. Cincinnati, 6 Oh. 
Dec. (Reprint) 1018, 9 AmLRec 547; 
Columbus vy. Federal Gas, ete., Co., 
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a use,’* and the general rule that power to grant 
the use of streets will not exist through avoidable 
implication’® applies to grants of use for under- 
ground conduits.’® The power to prescribe the man- 
ner in which any privilege granted for digging up 
streets to lay pipes shall be exercised does not au- 
thorize a municipality to make an original grant of 
such privileges,’? and a statute authorizing munici- 
palities to grant the use of streets for light, heat, 
and power will not authorize a grant for the laying 
of pneumatic tubes used to carry packages by com- 
But the power may be implied from 
a statutory requirement that no company shall oc- 
cupy the streets of a municipality unless the corpo- 
rate authorities have assented thereto,’? or from 
the general power given by the legislature to a mu- 
nicipality to control its streets and regulate the 
A grant to an individual 
is void where the statute provides only for grants 
to domestic pipe line corporations.** 
a public utility may be given power to lay under- 


pressed air.7§ 


manner of their use.®® 


13 OhNPNS 394; Edison Gen. Blectric 

Co. v. Cincinnati, Oh. Prob. 304. 
Or.—Albany v. McGoldrick, 79 Or. 

462, 155 P 717; Baker City Mut. Irr. 


Co. v. Baker City, 58 Or. 306, 110 
P 392, 113 P 9; Joseph v. Joseph 
Water Works Co., 57 Or. 586, 111 


P 864, 112 P 1083. 

Va.—Com. v. Portsmouth Gas Co., 
132 Va. 480, 112 SE 792. 

W. Va.—Wheeling v. Natural ‘Gas 
Go., 74 W. Va. 372, 82 SE 345. 

Ont.—Bowerman y. Amherstbury, 1 
OntWR 16. 

[a] In Quebec, a village munici- 
pality has the right to grant the 
exclusive privilege of laying drains 
in all the streets for the purpose of 
operating an aqueduct during a pe- 
riod of twenty-five years. When a 
by-law granting such franchise does 
not give any bonus nor impose any 
tax nor oblige the ratepayers or resi- 
dents of the municipality to take 
the water from the aqueduct, it is 
not necessary that it should be ap- 
proved by the municipal electors nor 
by the lieutenant governor in coun- 
ceil. Stuart v. Napierville, 50 Que. 
Super. 407. 

74. New Orleans Gas Light Co. 
v. Louisiana Light, ete., Co., 115 U. 
S650, 6 SCt:.252, 29. Leds 516007 

Inherent powers of municipality to 
grant use of streets generally see 
supra § 3764. 

75. See supra § 3762 text and note 
41. 

76. Jersey City Gas Co. v. Dwight, 
29 N. J. Eq. 242; Peo. v. Ellison, 
188 N. Y. 528, 81 NE 447; Elizabeth 
City v. Banks, 150 N. C. 407, 64 SEH 
189, 22 LRANS 925; Ransberry v. 
Keller, 9 Pa. Co. 299. 

77. Fogg v. Ocean City, 74 N. J. L. 
362, 65 A 885. 

78. Ampt v. Cincinnati, 21 Oh. Cir. 
Cts 300, <1 7Ohe Cir Dee: 805, FOh 
S&CP 394, 6 OhNP 401. 

79. Holland Realty, etc., Co. v. St. 
Louis, 282 Mo. 180, 221 SW 51; Com. 
v. Portsmouth Gas Co., 132 Va. 480, 
112 SE 792. 

80. Williamson v. Clay Center, 
237 Fed. 329, 150 CCA 343; Owens- 
poro v. Cumberland Tel., ete., Co., 
174 Fed. 749, 99 CCA 1; Southern 
Tel., etc., Co. v. Mobile, 162 Fed. 523 
{aff 174 Fed. 1020 mem, 98 CCA 663 


mem]; State v. St. Louis, 161 Mo. 
371, 61 SW 658; State v. Murphy, 
134 Mo. 548, 31 SW 784, 34 SW 51, 


35 SW 1132, 56 AmSR 515, 34 LRA 
869; Schopp v. St. Louis, 117 Mo. 
131, 22 SW 898, 20 LRA 783; Wheel- 
ing v. Natural Gas Co., 74 W. Va. 
372, 82 SE 345. 

81. Henry v. Bartlesville Gas, etc., 
Co., 38 Okl. 473, 126 P 725, AnnCas 
1914B 487. 

82. Allegheny yv. Chartiers Valley 
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nuisance,®° 


Under statute 


Gas .JCo., 9 “Pa, Cas! 22, 11 A -658 
(gas mains). See also Hast Orange 
Tp. v. Suburban Hlectric Light, etc., 
Co., 59 N. J. Eq. 5638, 44 A 628 (hold- 
ing consent of a township, which 
was a municipal corporation, not 
necessary because the statute re- 
quiring consent of municipal corpo- 
rations to the erection of poles and 
wires specified ‘cities and towns” 
and this did not include a municipal 
corporation which was neither a 
“city” nor a “town,” but was a “town- 
ship’’). , 

83. Ampt v. Cincinnati, 21 Oh. Cir. 
Ct. 300, 11 Oh. Cir. Dec. 805. 

84. Filling or service stations see 
Motor Vehicles § 1210. 

Particular uses subject to exercise 
of eminent domain see Eminent Do- 
main §§, 43-74. 

85. Ala.—Montgomery vy. Parker, 
114 Ala. 118, 21 S452, 62 AmSR 95. 

Ill.—Pennsylvania, Co. v. Chicago, 
181 Ill. 289, 54 NE 825, 58 LRA 223. 

Md.—Swann y. Baltimore, 132 Md. 
256, 103 A 441. 

Mass.—Com. y. Morrison, 197 Mass. 
199, 83 NE 415, 125 AmSR 338, 14 
LRANS 194. 

N. Y.—Waldorf-Astoria Hotel Co. 
le York, 212° N. ¥. 97, 105 NH 

{a] Railroad depots in cities are 
in the nature of public buildings, and 
the city council may establish hack 
stands in front of them so long as 
access to or egress from the build- 
ing is not prejudicially interfered 
with. Pennsylvania Co. v. Chicago, 
181. Tll. 289, 54 NE 825, 538 LRA 223. 

86. Odell v. Bretney, 38 Misc. 603, 
78 NYS 67 [mod on other grounds 93 
App. Div. 607, 87 NYS 655]. See Co- 
lumbus y. Barr, 10 OhNPNS 379 
(holding that injunction will not lie 
to restrain publication of an ordi- 
nance establishing a stand for hack- 
ney coaches where it does not clearly 
appear from the ordinance and the 
facts alleged that the establishing of 


such a stand will result in a nui- 
sance). 
[a] Where a public hack stand 


had existed for years in front of 
hotel a subsequent license by the city 
of special hack stands at the same 
place is an additional obstruction of 


the street, not justified by public 
convenience and is a nuisance. 
Odell v. Bretney, 88 Misc. 603, 78 


NYS 67 [mod on other grounds 93 
App. Div. 607, 87 NYS 655]. 

Nuisances in streets generally see 
infra § 3815. 

87. Levy v. Elizabeth, 79 N. J. L. 
456, 75 A 312 [rev on other grounds 
81 N. J. L. 648, .80 A 498]. 

[a] For example, under a power 
to regulate wells, pumps, and cis- 
terns in the streets, coupled with the 


festival, 


-[§§ 3789-3791 


ground conduits in the streets without obtaining 
municipal consent.®? The grant of privileges to lay 
underground conduits has been held invalid where 
the ordinance failed to reserve to the municipality 
the privilege of regulating and limiting charges.** 

[§ 3790] (12) Miscellaneous Uses.°* 
under charter, statutory, or constitutional provisions 
a municipality has power to grant the use of its 
streets for ‘hack stands,®® unless they amount to a 
drinking fountains,®* 
But ordinarily a municipality has no power to au- 
thorize the use of the public streets for the purpose 
of holding thereon a carnival or street fair,®® unless 
especially authorized,® and especially cannot do so 
when features are included which might endanger 
persons lawfully on the streets;®! nor ean it author- 
ize the use of streets for automobile races,” or gar- 
bage incinerators.°®? 

[§ 3791] b. Proceedings To Obtain Grant or Li- 
cense®4—(1) In General. 
seribe the manner in which a municipal heense to 


Ordinarily 


and wharves.®® 


The legislature may pre- 


general power to prescribe the man- 
ner in which privileges in the streets 
shall be exercised, the municipality 
may grant permission to a society 
to locate drinking fountains at cer- 
tain places in the streets. Levy v. 
Elizabeth, 79 N. J. L. 456, 75 A 312 
[rev on other grounds 81 N. J. L. 
643, 80 A 498]. 

88. Narragansett Real Est. Co. v. 
Mackenzie, 34 R. I. 103, 82 A 804. 

[a] Example.—Under a grant to 
the inhabitants of a town of the 
right to build wharves, a town coun- 
cil has the power to license the 
maintenance of a wharf, with con- 
nection with a public highway. Nar- 
ragansett Real Est. Co. v. Mackenzie, 
34 R. I. 108, 82 A 804. 

89. Augusta y. Reynolds, 122 Ga. 
754, 50 SE 998, 106 AmSR-147, 69 
LRA 564; Augusta v. Jackson, 20 Ga. 
A. 710, 938 SE 304; St. John v. North 
Utica, 157 Tll. A. 504; Richmond vy. 
Smith, 101 Va. 161, 48 SH 345. 

Use of streets for carnivals, pro- 
cessions, etc., aside from grant by 
municipality see infra § 3885. 

90. State v. Stoner, 39 Ind. A. 104, 
79 NE 399. 

[a] Sports and public exhibitions. 
—Under. a statute authorizing the 
board of trustees of a town to li- 
cense and regulate places for sports 
and public exhibitions, the trustees 
of a town had authority to. grant a 
society the privilege of thé streets 
for the purpose of a carnival. or 
Where the occupation was 
temporary, the ordinary use of the 
streets not materially interfered 
with, and the exhibitions were of a 
moral character. State v. Stoner, 39 
Ind. A. 104, 79 NE 399. 

91. Augusta v. Jackson, 20 Ga. A, 
bye i ste pols 

a Shooting gallery.—Augusta y 
Jackson, 20 Ga. A. 710.93 SE 304. 

92. Bogart v. New York, 200 N. Y. 
379, 983 NE 9387, 27 AnnCas.-466. 

Motor races and speed contests 
generally see Motor Vehicles § 1187 

93. McCarthy y. Mills, 214 App. 
Div. 70, 211 NYS 352. 

[a] For example, a charter pro- 
vision empowering the commissioner 
of docks to set aside wharves, piers, 
bulkheads, slips, and berths in slips 
for the department of street clean- 
ing, the board of health, and other 
city departments, does not authorize 
the use of marginal streets for a 


garbage, incinerator. McCarthy y. 
ee 214 App. Div. 70, 211 NYS 
94, Compelling grant by manda- 


mus see Mandamus §§ 379-381. 
Grants of privileges to: ; 


Electric supply companies see Elec 
tricity § 7. 
Gas companies see Gas § 7. 
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use streets shall be granted,®> and a statute pre- 
seribing such procedure is usually mandatory and 
exclusive,®°® rendering a license otherwise granted 
Generally a grant or license to use the 
streets is properly conferred by ordinance.°® Where 
the charter or statute gives power to grant fran- 
chises in its streets by ordinance, the right cannot 
be conferred by resolution;®® but where the statute 
authorizes action by the municipal legislative body 
without referring to ordinances, the grant or license 
may be conferred by a vote upon motion or by the 
passage of a resolution as well as by an ordinance.t 


invalid.®* 


Railroad companies see Railroads [33 

Cyc 195): 

Street railroad companies see Street 

Railroads [36 Cyc 1379]. 
Telephone companies see Telegraphs 

and Telephones [37 Cyc 1617]. 
Water companies see Waters [40 Cyc 

tin, CSL 

95. Suisan City v. Pacific Gas, etc., 
Mo. so) Cal: A. 380; 170 P 1078; Van 
Horn v. Des Moines, 195 Iowa 840, 
191 NW 144; Peo. v. Green, 116 Mich. 
505, 74 NW 714. 

[a] Where a complete procedure 
for the granting of franchises ap- 
plies to a commission form of gov- 
ernment, compliance therewith is 
sufficient, and other statutory pro- 
visions will be decreed inapplicable 
when inconsistent with the _ provi- 
sions of such a charter. Van Horn v. 
Des Moines, 195 Iowa 840, 191 NW 144. 

96. T. B. Townsend Brick, ete., 
Go. ov Central: Trust:.Co., 187, Fed. 
63, 109 CCA 381; Meyer v. Boonville, 
162 Ind. 165, 70 NE 146; Gill v. Lake 
Charles, 122 La. 1019, 1024, 48 S 440 
[eit Cyc]; People’s Gaslight Co. v. 
Jersey City, 46 N. J. L. 297; Hunt 
vy. Lambertsville, 45 N. J. L. 279. 

[a]. Estoppel by acts of officers.— 
Where consent can be obtained only 
from the city legislative assembly, 
the administrative officers of the city 
cannot waive the necessity to pro- 
cure the consent from the assembly 
in the prescribed mode, and cannot 
by acquiescing in the use of a street 
by a utility corporation estop the 
city to terminate its use. Holland 
Realty, etc., Co. v. St. Louis, 282 Mo. 
180, 221 SW 51. 

97. People’s Gaslight Co. v. Jer- 
sey City, 46°N. J. -U.,.297; Hunt v. 
Lambertsville, 45 N. J. L. 279. 

98. Ill—Berwyn v. Berglund, 255 
Ill. 498, 99 NE 705; Moses v. Pitts- 
burgh, etc., R. Co., 21 Ill. 516. 

Ind.—Indianapolis y. Miller, 27 Ind. 
394. 

Kan.—Atchison, etec., R. Co. v. Gar- 
side, 10 Kan. 552. 

Ky.—Leitchfield Mercantile Co. v. 
Com., 143 Ky. 162, 136 SW 639; Louis- 
ville, etc., R. Co. v. Brown, 17 B. 
Mon. 763. 

La.— Strohmeyer v. Consumers’ 
Electric Co., 111 La. 506, 35 S 723. 

Mass.—Com. v. Boston, 97 Mass. 
555. 

Mo.—Holland Realty, etc., Co. v. St. 
Louis, 282 Mo. 180, 221 SW 51. 

N. J.—Trenton, etc.,, County Tract. 
Corp. v. Trenton, 97 N. J. L. 84, 
ae 321. 


. Y.—Waldorf-Astoria Hotel Co. 
v. New York, 212 N, Y. 97, 105 NE 
803; Johnson vy. Thomson-Houston 
Blectric Co., 54 Hun 469, 7 NYS°716. 

Pa.—McHale y. Haston, etc., Tran- 
sit Co., 169 Pa, 416, 32 A 461; Mc- 
Gee’s App., 114 Pa. 470, 8 A 237; 
Philadelphia v. Western Union Tel. 
Co., 11 Phila. 327, 2 WklyNC 455. 

Can.—lLiverpool, etc. R. Co. v. 
Liverpool, 33 Can. S. C. 180. 

Ont.—Howse v. Southwold, 27 Ont. 
L. 29, 3 OntWN 1592, 22 OntWR 797, 
5 DomLR 709, AnnCas1913C 530. 

{a] Special, as distinguished from 
general, ordinance is sufficient. Mc- 
Hale v. Haston, etc., Transit Co., 169 
Pa. 416, 32 A 461. 

[b] Approval of mayor.—Although 

.a Statute provides that, after due 
publication and the receiving of bids, 
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are void.® 


the franchise shall be granted by 
the governing or legislative power, 
such a provision must be read in 
conjunction with charter provisions, 
and where the charter provides that 
an ordinance shall be approved by 
the mayor, or passed over his veto 
if disapproved, before it becomes 
effective, a grant by the council 
without compliance therewith is 
void. Los Angeles v. Davidson, 150 
Cal. 59, 88 P 42. 

99. U. S.—Morristown v. East 
Tennessee Tel. Co., 115 Fed. 304, 538 
CCA 132; Illinois Trust, ete., Bank 
v. Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518. 

Barb 


Iowa. — Merchants’ Union 


Wire Co. v. Chicago, ete., R. Co., 70 
Iowa 105, 28 NW 494. 
Mo.—Holland Realty, etc., Co. v. 


St. Louis, 282 Mo. 180, 221 SW 51. 
N. J.—Levy v. Elizabeth, 81 N. J. 
L. 643, 80 A 498; West Jersey Trac- 
tion Co. v. Shivers, 58 N. J. L. 124, 
33 A 55; State vy. Newark, 54 N. J. 
L. 102, 23 A 284; People’s Gaslight 
Co. v. Jersey City, 46 N. J. L. 297; 
eae v. Lambertsville, 45 N. J. L. 
Ont.—Howse v. Southwold, 27 Ont. 
L. 29, 3 OntWN 1592, 22 OntWR 797, 
5 DomLR 709, AnnCasi913C 530 
Cott app 3 OntWN 1295, 22 OntWR 


[a] Resolution and deed.—Charter 
power to make “ordinances” is suffi- 
ciently exercised by a deed of the 
streets to a railroad company, made 
in pursuance of a resolution of the 
council. Quincy vy. Chicago, etc., R. 
Co;, 92) T1124, 

1. Mo.—State v. Cowgill, etc. 
Milling Co., 156 Mo. 620, 57 SW 1008. 

Nebr.—State v. Armstrong, 97 
Neen 343, 149 NW 786, AnnCas1917A 

ot, 

N. J.—Trenton, etc., County Tract. 
Corp. v. Trenton, 97 N. J. L. 84, 116 
A 321; Stowe v. Kearny, 72 N. J. L. 
106, 59 A 1058; State v. Jersey City, 
27.N. J. L. 493; Suburban Electric 
Light, etce., Co. v. East Orange Tp., 
(Ch.) 41 A 865. 

Pa.—Babcock y. Scranton Traction 
Co., 1 LackLegN 223. 

Man.—Black v. Winnipeg El. R. Co., 
17 Man.. 77. 

[a] Modification. — Where the 
franchise was not required by stat- 
ute to be granted by ordinance, it 


could be modified by _ resolution. 
State v. Cowgill, ete., Milling Co., 156 
Mo, 620, 57 SW 1008. 


2. Cal.—San Pedro, etc., R. Co. v. 
Long Beach, 172 Cal. 631, 158 P 204. 

ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146. 

Ky.—Rough River Tel. Co. vy. Cum- 


berland Tel., ete., Co., 119 Ky. 470, 
84 SW 517, 27 KyL 32. 
La. — Strohmeyer v. Consumers’ 


Electric Co., 111 La. 506, 35 S 723. 

Va.—Com. v. Richmond, etc., R. Co., 
115 Va. 756, 80 SE 796. 

[a] Resolution passed on day of 
introduction in violation of statute 
is void... San Pedro, etc., R., Co. v. 
Long Beach, 172 Cal. 631, 158 P 
Compare Albany v. McGoldrick, 79 
Or. 462, 155 P 717 (holding that a 
statute which is a general law for 
the incorporation of municipalities 
did not apply to cities already ex- 
isting, and that such a city might 
grant a gas franchise at the same 
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If the charter or statute specially provides as to 
how the ordinance must be introduced, advertised, 
passed, rejected, or the like, such provisions must 
be followed in order to make the grant or license 
valid;? but presumptions favor official compliance 
with sworn duty.’ 
tion by abutting owners,* or publie notice of the 
petition for leave to use the streets,® are generally 
construed as mandatory; and licenses granted with- 
out substantial compliance with such requirements 
So statutory or charter provisions as 
to the application for the right to use the street,’ 


Statutes providing for a peti- 


meeting 
duced). 
Bg Os Her aer gutaction SON 

mden orse SAC On To aye ic c 
452; 29 A 333, ual te eee 

[a] Presumption of lawful occu- 
pancy.—Re Ottawa Gas Co., 48 Ont. 
fg 130, 18 OntWN 381, 54 DomLR 

4 McGann vy. Peo., 194 Ill. 526, 
62 NE 941; Chicago Dock, etc., Co. 
v. Garrity, 115 Ill. 155, 3 NE 448; 
North Chicago St. R. Co. v. Cheet- 
ham, 58 Ill. A. 318. 

[a] Genuineness of signatures.— 
The granting of a license does not 
bar a subsequent inquiry into the 
genuineness of petitioners’ signa- 
tures. Beeson y. Chicago, 75 Fed. 


880. 
It will not be presumed that 


the measure was _ intro- 


[b] 
the city council acted without the 
consent of the property owners where 
it was necessary to be obtained. Cin- 
cinnati College v. Nesmith, 2 Cine. 
Super. (Oh.) 24. 

Consent of abutting owners to 
grant to: * 
Electric supply company see Elec- 

tricity § 11. 

Railroads see Railroads [33 Cyc 198]. 
Street railroads see Street Railroads 

[36 Cyc 1382]. 

5. Metropolitan City R. Co. v. 
Chicago, 96 Ill. 620; Van Horn y. Des. 
Moines, 195 Iowa 840, 191 NW 144; 
Fralinger vy. Cooke, 108 Md. 682, 71 A 
529; Public Serv. R. Co. v. General 
Soe bus Co., 98 N. J. L. 344, 108 A 

[a] Service on “adjoining prop- 
erty owners”? means hp df on Ekone 
erty owners of the same side of the 
street of property of the owner seek- 
ing an encroachment. Fralinger v. 
Cooke, 108 Md. 682, 71 A 529. 

[b] Where the preamble to an 
ordinance granting a franchise sets 
out a compliance by the board of 
commissioners with the statutes and 
also an adjudication by the board 
on all facts required to be adjudged 
by it to give it jurisdiction to enact 
the ordinance, it is a sufficient show- 
ing that notice required by the stat- 
ute was given, nothing appearing to 
the contrary. Public Serv. R. Co. 
v. General Omnibus Co., 93 N. J. Le 
344, 108 A 229. 

{c] Commission form of govern- 
ment.—Publication required by stat- 
ute is not applicable to a munici- 
pality having a commission form of 
government where the provisions of 
its charter are inconsistent with 
such a requirement. Van Horn v. 
vee Moines, 195 Iowa 840, 191 NW 


6. McGann y. Peo., 194 Ill, 526, 62 
NE 941; Metropolitan City R, Co. 
v. Chicago, 96 Ill, 620. 

7. Klosterman y. Chesapeake, etc., 
R. Co., 56 SW 820, 22 KyL 192; New 
York, etc., Water Co. v. North Ar- 
lington Borough, 76 N. J. Eq. 514, 
74 A 973; Belington, etc., R. Co, v. 
Alston, 54 W. Va. 597, 46 SE 612. 

[a] An application addressed to 
the mayor and council of a borough 
for a permit to open streets is not a 
compliance with an ordinance requir- 
ing the application to be made to 
the mayor. New York, etc., Water 
Co, v. North Arlington Borough, 76 
Nid... Ha. 514,..79 A. 973. 

[b] It must be presumed that the 
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publication of the proposed ordinance,’ ete., must 
be strictly followed. A failure to comply strictly 
with merely directory requirements will not invali- 
‘date the grant.® ad salts 

[§ 3792] (2) Award on Competitive Bidding.’ 
In some jurisdictions it is provided by the consti- 
tution or by statute that a franchise for the use 
of the streets or other public ways of a municipal 
corporation can be granted only by award to the 
highest or highest and best bidder,’* and usually 
only after advertisement.'? Such a requirement 1s 
mandatory and exclusive of all other methods of 
granting franchises.'* Provisions for competitive 
bidding must be strictly complied with.** A statute 
requiring a sale to the highest bidder must in the 
absence of anything to the contrary in the statute 
be held to contemplate the highest bidder for cash.’ 

Application to existing franchises. A provision 
for competitive bidding does not require an adver- 
tisement for bids before a town can make a contract 
with reference to an existing franchise.1® The en- 
actment of an ordinance relieving the company from 
an obligation imposed by its franchise,’ or amend- 
ing an existing franchise so as to increase the rates 
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which the company is authorized to charge during 
the existence of the franchise, is not the granting 
of a franchise within such a provision, requiring 
an advertisement for bids before any franchise is 
granted.1* 

The proceeds of the sale of a franchise are to be 
regarded as proceeds of a sale of property of the 
municipal corporation,’ and are to be disposed of as 


provided by law in the case of funds so derived.?° © 


[§ 3793] (3) Submission to Vote. Where a stat- 
ute or the constitution requires ordinances authoriz- 
ing certain uses of the streets by specified public 
service corporations to be submitted to the people, 
the ratification by the electors is a condition prece- 
dent to the right of such corporations to occupy 
the streets.24 Such provisions, being intended to 
protect the interests of the people, should be liber- 
ally construed to effectuate their intention.22 Such 
a requirement applies to an original franchise, or to 
a renewal or extension of the period for which a 
grant has been made,?* but does not apply to a mere 
extension or enlargement of the facilities which 
the franchise holder employs in exercising a power 


application was abandoned where, 
after its reference to a committee 
which brought in both a majority and 
minority report, there was never any 
action taken upon either report. 
Klosterman v. Chesapeake. ete, R. 
Co.,'56 SW ‘820, 22 KyL 192. 

{c] Filing application and notice 
thereon.—An assent of a town coun- 
cil to the occupation of the streets 
of such town by a railroad company 
is not a franchise within a statute 
providing that no franchise shall 
hereafter be granted by the council 
of any city or town unless the ap- 
plication has been filed for a certain 
time and notice thereof given. Bel- 
ington, etc., R. Co. v. Alston, 54 W. 
Va. 597, 46 SE 612. 

8. Meyer v. Boonville, 162 Ind. 
165, 70 NE 146; Manhattan, etc., 
Electric Co. v. Fornes, 47 Misc. 209, 
95 NYS 851; Wood v. Seattle, 23 
Wash. 1, 62 P 135, 52 LRA 369. 

[a] he emergency provision in a 
statute obviating the necessity of 
publication in case of emergency has 
no application to an ordinance grant- 
ing a franchise for the establishment 
of a lighting plant. Meyer v. Boon- 
ville, 162 Ind. 165, 70 NE 146. 

[b] Sufficiency of publication.— 
Publication of a proposed ordinance 
was sufficient, although it did not 
contain the names of the actual 
grantees of the franchise or the 
amount of the bid for the franchise. 
Wood v. Seattle, 23 Wash. 1, 62 P 
135, 52 LRA 369. 

9. Victoria v. Victoria Ice, 
Co., 134 Va. 124, 114 SE 89. 

[a] Held directory.—(1) Consti- 
tutional provision for insertion of 
mode of valuing property and provi- 
sion for securing efficiency of serv- 
ice and maintenance of property. 
Victoria v: Victoria Ice, ete.; Co.; 
134°Va. 124, 114 SE 89. (2) Provi- 
sion that a bond shall be filed in 
favor of a municipality by the 
grantee of a franchise or right in 
the streets. Victoria v. Victoria Ice, 
etc., Co., Supra. 

10. Sale of: . 

Bus routes see Motor Vehicles § 155. 
Franchise to street railroad see Street 

Railroads [36 Cyc 1368]. 

1l. Invalidity as granting exclu- 
sive right see supra § 3779. 

12. See constitutional and statu- 
tory provisions. 

13. San Diego v. Kerckhoff, 49 Cal. 
A. 473, 193 P 801; Union Light, etc., 
Co. v. Ft. Thomas, 215 Ky. 384, 285 
SW 228; Princeton v. Princeton Elec- 
tric Light, etc., Co., 166 Ky. 730, 179 


etc., 


SW 1074; Hilliard vy. George G. Fetter 
Lighting, etc., Co., 127 Ky. 95, 105 SW 


115, 31 KyL 1330; Moberly v. Rich-: 


mond Tel. Co., 126 Ky. 369, 103 SW 714, 
31 KyL 783; Gill v. Lake Charles, 122 
La. 1019, 48 S 440. Compare Stites 
v. Norton, 125 Ky. 672, 101 SW 1189, 
31 KyL 263, 13 LRANS 474 (holding 
that a city may provide, in selling 
a franchise to maintain wires for dis- 
tributing electricity, that any bid 
made by a lighting company which 
has the only existing franchise shall 
not be considered, although the con- 
stitution provides for an award to 
the highest and best bidder, with the 
right to reject any and all bids). 

[a] Term of years.—Such a pro- 
vision, applicable to a grant of a 
franchise for a “term of years,” can- 
not be evaded by making a grant for 
an indefinite period or for less than 
a term of years. Hilliard v. George 
G. Fetter Lighting, etc., Co., 127 Ky. 
95,,105 SW 115, 31 Kyl 1330; Mer- 
chants’ Police, ete., Tel. Co. v. Citi- 
zens’ Tel. Co., 123 Ky. 90, 93 SW 642, 
29 KyL 512, 

14. Pacific. Electric Co. y. Los An- 
geles, 118 Fed. 746 [aff 194 U. S. 112, 
24 SCt 586, 48 L. ed. 896]; San Diego 
v. Kerckhoff, 49 Cal. A. 478, 193 P 
802; Union. Lieht,-“ete: Co, svi Et: 
Thomas, 215 Ky. 384, 285 SW 228; 
Princeton v. Princeton Electric Light, 
ete, Co.,) 166. Ky. 730." £7045 (0743 
Gathright v. Byllesby, 154 Ky. 106, 
157 SW 45; Hilliard v. George G. Fet- 
ter Lighting, *etc., Co., 127 Ky. 95, 
105 SW 115, 31 KyL 1330. 

[a] For example, where the stat- 
ute contemplates that a competition 
in bidding shall take place at the 
time the sealed bids are opened, the 
authority of a city council, on the 
failure of the accepted bidder to de- 
posit the amount of his bid as re- 
quired, is limited to the granting or 
refusing of the franchise to the next 
highest bidder, and its acceptance of 
an oral bid thereafter made is ultra 
vires and creates no valid contract. 
Pacific Electric Co. v. Los Angeles, 
118 Fed: 746 \[aff- 194" TS." 112, 24 
SCt 586, 48 L, ed. 896]. 

[b] “Due advertisement.”—(1) 
Under a constitutional provision that 
a municipality can only sell a fran- 
chise “after due advertisement,” the 
court cannot question the good faith 


of the council in fixing the length 


of the advertisement at not less than 
two weeks, and in two different news- 
papers. Gathright v. Byllesby, 154 
Ky. 106, 157 SW 45. (2) A mere ir- 
regularity in the form of contents of 


the publication will not invalidate a 
grant when there is nothing to indi- 
cate any prejudice and where all 
those interested have acted upon the 
assumption of its validity. Victoria 
v. Victoria Ice, ete., Co., 134 Va. 124, 
114 SE 89. 

15. Thompson vy. Alameda County, 
is ge 553, 44 P 230, 

a 
percentage of the gross receipts, or 
to do or provide any other things 
in consideration of such franchise, 
cannot be considered. Thompson vy. 
Alameda County, 111 Cal. 553, 44 P 230. 

16. Jonhson County Gas Co. v. 
Stafford, 198 Ky. 208, 248 SW 515. 

17. Com. v. Richmond, ete, R. 
Co., 115 Va. 756, 80 SE 796. 

18. Johnson. County Gas (Co. v. 
Stafford, 198 Ky. 208, 248 Sw 516; 
People’s Electric Light, ete., Co. v. 
Capital Gas, ete. Co., 116 Ky. 76, 
75 SW 280, 25 KyL 327, 

19. Board of Liquidation v. New 
Orleans, 32 La. Ann. 915. 

20. Board of Liquidation’ v. New 
Orleans, supra. 

21. Des Moines City R. Co. y. 
Susong, 168 Towa 128, 150 NW 6; 
Farmers’ Tel. Co. v. Washta, 157 Iowa, 
447, 133 NW 361; Keokuk y.. Ft. 
Wayne Electric Co., 90 Iowa 67, 57 
NW 689; Hanson v. Hunter, 86 Towa 
722, 48 NW 1005, 58 NW 84; Johnson 
“4 ae ri Aa S.C. 371, 35 SE 568; 
n re Poin rey Tramw - 

16 B.C. 374. oF ee 

[a] Modifications by council.—The 
fact that after the voters of a city 
have sanctioned the grant of a fran- 
chise the city council makes certain 
modifications in the specifications as 
to matters of detail, which do not 
fatally change the nature and ob- 
ject of the franchise, and accept a 
bid without resubmitting the amend- 
ment to the voters, does not invali- 
date the franchise. Johnson vy. Rock 
Hill, 57 8. © 371, 35 SH 568. 

[b] Mandatory duty to grant.—A 
constitutional provision that, after a 
franchise has been voted to be 
granted by a majority of the qualified 
electors voting thereon, it shall be 
granted by the proper authorities at 
the next regular meeting of the legis- 
lative body of the municipality, im- 
poses upon the mayor and council- 
men a mandatory ministerial duty. 
Pawhuska vy. Pawhuska. Oil, ete., Co., 
hee ae Pi S53: : 

: ard v. Colorado Eastern R. 
Co., 22 Colo; A. 332, 125 P 567. 

23. Overholser v. Oklahoma Inter- 
urban Tract. Co., 29 Okl. 571, 119 P 127. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


For example, an offer to pay a- 


§§ 3793-3795] 


previously granted;* although, on the other hand, 
a provision expressly made applicable to any ex- 
tension or enlargement of powers previously granted 
has been held to require submission of any modifi- 
eation of the terms of the grant which may make 
its exercise more valuable to the grantee or more 
onerous to the city or its citizens.?® 

[§ 3794] c. Requisites and Validity of Grant in 
The grant or license must be in strict 
conformity with the provisions of the statute or 
charter authorizing it,?® and where based upon the 
petition of property owners it must not exceed the 
privilege sought by the petition.?* 
of an ordinance carries with it a provision requir- 
ing the municipality to take and pay for certain 


General. 


things to be-furnished.28 


Capacity and existence of grantee. 
intended corporation of a street franchise for public 
use is valid notwithstanding at its date the cor- 
poration is not chartered, where it is later chartered 
A franchise to use the 
streets to furnish gas and other illuminating light 


and accepts the orant.2? 


24 Overholser v. Oklahoma Inter- 
urban Tract. Co., supra. 

25. Birmingham Waterworks Co. 
v. Birmingham, 211 Fed. 497 [aff 213 
Fed. 450, 130 CCA 96]. 

26. U. S.—Pacific Electric Co. v. 
Los Angeles, 118 Fed. 746 [aff 194 U. 
See 34 SCt 586, 48 L. ed. 896]. 

Iowa. —Farmers’ Tel. Co. vy. Washta, 
157 Iowa 447, 133 NW 361. 

Ky.—Princeton vy. Princeton Elec- 
tric Light, etc., Co., 166 Ky. 730, 179 


SW 1074. 
Mich.—Kalamazoo vy. Kalamazoo 
Heat, ete., Co., 124 Mich. 74, 72 NW 


811; Peo. we Green, 116 Mich, 505, 74 
NW 714. 

N. J.—Meyers v. Hudson County 
ee Co:5563.- Nid 578, 445A. 


N. Y.—Bradley v. Degnon Contract- 
ing Co., 80 Misc. 90, 
[aff 157 App. Div. 
852]. 

Oh.—Gunning vy. 
iene CO, 
411. 

Tex.—Dallas Power, etc. Co. v. 
Carrington, (Civ. A.) 245 SW 1046. 

Wash.—Aberdeen v. Honey, 8 
Wash. 251, 35 P 1097. 

[a] Sufficiency of bond.—Where 
an ordinance required the execution 
of a bond for ‘the completion of the 
railway within a year, a bond exe- 
euted by individuals and not by the 
railroad company is not such a bond 
as is required. Aberdeen y. Honey, 
8 Wash. 251, 35 P 1097. 

[b] Designation of streets.—(1) 
An ordinance authorizing a gas com- 
Pany to lay pipes in “the streets” 
is not void for failure to designate 
Streets. Kalamazoo v. Kalamazoo 
Heat, etc., Co., 124 Mich. 74, 82 NW 
811. (2) aN designation of all the 
Streets in a city, contained in the 
ordinance conferring the license, is 
equivalent to a designation of each 
and every street by name and satis- 
fies a statutory requirement that the 
Streets be named. Meyers v. Hudson 
County Electric Co., 63 N. J. L. 573, 
44 A 718. (8) A grant of the right 
to lay a track in a certain street is 
not rendered invalid by reason of the 
fact that the street is designated by 
the wrong name. Gunning v. Pitts- 
burgh, ete., R. Co., 14 OhS&CP 660, 
2 OhNPNS 411. 

{c] Execution of conveyance.— 
Where a statute authorizes a_ city 
council to grant a certain right in 
a highway, such a right is obtained 
by a conveyance executed by the 
mayor and two of four aldermen of a 
city whose charter makes the mayor 
and aldermen the common council. 


237, 141 NYS 


Pittsburgh, etc. 
14 OhS&CP 660, 2 OhNPNS 


Peo, v. Green, 116 Mich. 505, 74 NW 


[44 C. J.—63] 


140 NYS 825} 


} 
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Acceptance. 


[44 O.J.] 993 


“is void as to the latter where the charter of the 
company only authorizes it to furnish gas.°° 

A grant of a franchise does not be- 
come operative until the grantee has accepted it.** 
If a permit amounts to no more than a municipal 
license, it becomes binding upon the municipality 


when acted upon by the licensee by constructing its 


Waiver. 


The invalidity 


structures in the streets.®? 
Where the ordinance granting a fran- 
chise requires the permission of certain officials to 
be first obtained, such requirement may be waived 
by the municipality.** 

Bribery. Consent of borough authorities to the 
use of its streets by an electric railway company 
obtained by bribery is invalid.*4 


[§ 3795] d. Construction and Operation—(1) In 


A grant to an | General. 


714. 

[d] Terms and _ conditions. — A 
statute providing that, where a fran- 
chise is granted to a corporation for 
the construction of a water, light, 
heat, or power plant, the ordinance 
shall prescribe the terms and condi- 
tions on which the town and its in- 
habitants may at their option obtain 
such service, is complied with by a 
stipulation fixing a maximum rate 
for the commodity to be furnished. 
Hester v. Greenwood, 172 Ind. 279, 
88 NE 498. 

27. Chester v. Wabash, etce., R. 
Co., 182 Till. 382, 55 NE 524. 

Consent of abutters to grant to: 
Bean company see Hlectricity § 


Railroad see Railroads [33 Cye 198]. 
Street railroad see Street Railroads 
[36 Cyc 1382]. 
28. Meyer vy. Boonville, 162 Ind. 
165, 70 NE 146. 5 


29. See Corporations § 305, 

30. People’s Electric Light, etc., 
Co. v. Capital Gas, etc., Light Co., 
116 Ky. 76, 75 SW 280, 25 Kyl 
327, 

31. Portland Vv. Public Serv. 
Commn., 89 Or..325, 173 P 1178. 

32. Peo. v. Blocki, 203 Ill. 363, 67 
NE 809. 

33. McWethy v. Aurora Electric 
Light, etc.,,Co.,. 202 Ill. 218, 67 NE 
9 [aff 104 ail AS 479]. 

34. Keogh y. Pittston, ete., R. Co., 


5 LackLegN 242 [aff 195 Pa, 131, 45 


A 672]. 
35. U. S.—Hill v. Elizabeth City, 
291 Fed. 194 [aff 298 Fed. 67]. 
Ga.—Georgia R., etc., Co. v. At- 
lanta, 154 Ga. 731, 115 SH 263, 269 
[quot Cyc]. 


Ind.—State v. Vincennes Tract, Co., | 


187 Ind. 291, 117 NH 961. 

Ky.—Jackson v. Breathitt County, 
105 SW 376, 32 Kyl. 199. 

Mich.—Detroit v. Detroit United R. 
Co., 172 Mich. 136, 137 NW 645 [aff 
229) OU. S.-39;- 380. SCt 697.5 ib7. Je. ed) 
1056]. 

Mo.—National Subway Co. v. St. 
Louis, 169 Mo, 319, 69 SW 290; Ran- 
som vy. Citizens’ R. Co., 104: Mo. 3875, 
16 SW 416. 

N. Y.—Peo. v. Ahearn, 124 App. 
Div. 840, 109 NYS 249. 

Or. —Joseph v. Joseph Water Works 
COre po eOTs, 4 OS Oho LID P8645 eT 2s 
1083. 

Pa,—Chambersburg Borough Wik 
Chambersburg, etc., ACOus 1210'S) Kan 
57, 68, 101 A 922 [cit Cyc]; People’s 
Pass. R. Co. v. Marshall St. R. (elo 
20: Phila. 203. 

Tex.—Panhandle,. etc., R. Co. v. 
Hurst, (Civ. A.) 251 SW 588. 

Can.—Cobalt v. Temiskaming Tel. 


Light, ete., Co., 


Grants of rights in streets are not to be 
extended by construction beyond the reasonable 
meaning of the language in which they are ex- 
pressed,*® and do. not include permission to do acts 
outside of the rights conferred;** but the express 
grant of a distinet right or privilege implies license 


Co:, 59 Can..S. C. 62, 47 DomLR 301. 
Man.—Bannatyne v. Suburban Rap- 
id. Transit: Co.; 15..Man.-.7, 
36. Ala.—Montgomery v. Capital 
Gy Water Works, 92 Ala. 361, 9 S 


Cal.—Southern California R. Co. v. 
Southern Pac. R. Co., 5 Cal. Unrep. 
Cas. 288, 438 P 1123. 

Ill.—MecWethy vy. Aurora Wlectric 
202 Ill. 218, 67 NH 9 
{aff 104 Ill. A. 479]; Chicago v. Mu- 
tual Electric Light, etce., Co., 53 Ill. 
A. 429. 

Ky.—Newport v. Newport Light 
a. 89 Ky. 454, 12 SW 1040, 11 KyL 

0. 


La.—New Orleans Gas-Light Co. v. 
Hart, 40 La. Ann. 474, 4°S 215, 8 
AmSR 544, 

Mass.—Smith vy. Edison Electric Il- 
lum. Co., 198 Mass. 330, 84 NE 434, 
15 LRANS 957. 

Mo.—Lattimore v. Union Blectric 
Light, etc., Co., 128 Mo. A. 37, 106 
SW. 543; Galloso v. Sikeston, 124 Mo. 
A. 380, 101 SW 715. 

N. J.—French v. Robb, 67 N.. J. 
L. 260, 51 A 509, 57 LRA 956; Glasby 
v. Morris, 18 N. J. Eq. 72. 

Or,.—Willamette Iron Works v. 
Oregon R., ete., Co., 26. Or. 224, 37 
P 1016, 46° AmSR 620, 29 LRA 838. 


ete., R. Co., 81 Tex. 494, 17 SW 57. 

[a] A license to alter or change 
the grade of a public street confers 
no power to appropriate a portion to 
exclusive and permanent private use. 
Willamette Iron Works y. Oregon R. 
ete., Co.,°26 Or. 224,37 P 1016, 46 
AmSR 620, 29 LRA 88. 

[b] Drain.—(1) Where a_ city 
gives a private person permission 
merely to open a street for the pur- 
pose of laying a dr ain, and such per- 
son lays a drain in another’s land, 
he is a trespasser. Glasby v. Mor- 
ris,j12 NWA Baed21@) Permission 
from a city to open a street for the 
purpose of laying a private drain is 
a mere grant of permission to open 
a street, and does not confer power 
to build a sewer. Glasby v. Morris, 
supra. (3) A license issued by a 
city’s board of aldermen authorizing 
defendant to dig up the street and 
connect with a public drain therein, 
to carry off clear water only, did 
not authorize defendant to force a 
stream into such drain, nor to in- 
terfere thereby with the rights or 
safety of travelers on the street. 
Smith v. Hdison Hlectric Illum. Co., 
198 Mass. 330, 84 NE 4384, 15 LRANS 
957. 

{c] Pipes.—A provision in an or- 
dinance granting a company the right 
to lay pipes. that they shall be at 


994 [44 C.J.] 


to do whatever is’reasonably necessary to its enjoy-: 
Where ir derogation of the right of the 
publie to free and unobstructed use of the. streets, 
the grant will be construed strictly against the 
grantee and liberally in favor of the public ;** what 
is not unequivocally “granted being withheld, and 
nothing passing by implication save what is neces- 
sary to effect the obvious intent of the grant.*° 
However, a city ordinance restrictive of the use 
of streets by a public service corporation, and penal 
in its nature, as one prescribing a fine for its vio- 
lation, must be strictly construed.*° 
granting the use of streets can only give such rights 
as the common council has power to grant.** 

Existing statutes 
become a part of the contract between cities and 
public service corporations which have been granted 
a franchise to use the streets,4? and in the construc- 
tion of the grant it is proper to consider the existing 


ment.®7 


Statutes as part of contract. 


least a certain number of feet be- 
low the street grade is not a per- 
mission to lay the pipes at that 
depth if they thereby pass through 
open sewers and obstruct the flow of 
water. Montgomery y. Capital City 
Water Works, 92 Ala. 361, 9 S 339. 

[dad] Change in mode of lighting.— 
Granting the right to use streets for 
gas apparatus and fixtures does not 
include the right, on changing the 
mode of lighting to electricity as au- 
thorized by the original ordinance, to 
erect poles, etc., without the consent 
of the municipality. Newport v. 
Newport Light Co., 89 Ky. 454, 12 
SW 1040, 11 KyL 840. 

[e] Territorial extent.—Where a 
eompany is authorized to furnish 
electricity within. the limits of the 
village in which it is located, the 
subsequent annexation of such vil- 
lage to the city does not extend the 
field of its operations. Chicago v. 
Mutual Electric Light, ete, Co., 55 
Til. A. 429. 

[f]. Time when privilege may be 
exercised.— Permission to erect poles 
in a street cannot be first exercised 
twelve years thereafter. McWethy 
v. Aurora Electric Light, ete., Co., 
asin 218, 67 NE 9 [aff 104 Ill. A. 

[g] Retroactive effect.—An ordi- 
nance granting the right to use a 
street does not operate to justify 
wrongful acts of such company as 
trespassers prior to the passage of 
such ordinance. Southern California 
R. Co. v. Southern R. Co., (Cal.) 43 
Ps1123: 

37. Ind.—Indianapolis v. Consum- 
ers’ Gas Trust Co., 140 Ind. 107, 39 
NE 433, 49 AmSR 183, 27 LRA 514, 

Mass.—Prince v, Crocker, 166 Mass, 
347, 44 NE 446, 32 LRA 610. 

N. J.—Dodd v. Consolidated Tract. 
Co., 57 N.'J. L. 482, 381 A 980, 

N. Y.—New York Steam Co. v. 
Foundation Co., 123 App. Div. 254, 
108 NYS 84 [rev on other grounds 
oer Y. 43, 87 NE 765, 21 LRANS 

Tex.—Galveston, etc., R. Co. v. Gal- 


veston, (Civ. A.) 155 SW 2738, 289 
[elt ‘Cye]: 
[a] Subway.—The construction 


upon the public garden of a subway 
suitable in form and structure for 
the purpose for which it is intended 
is not a violation of a statute pro- 
viding that no building exceeding a 
specified area on the ground shall 
be erected upon a public park or com- 
mon without the consent of the gen- 
eral court, since the permission to 
construct the subway impliedly au- 
thorizes such a structure as is neces- 
sary for the purposes described in 
the act, and hence, assuming the sub- 
way to be a “building,” the requisite 
leave of the general court is given 
by the giving of authority to enter 
upon the -public’ garden. Prince v. 
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An ordinance 


tual.4? 


Crocker, 166 Mass. 347, 44 NE 446, 
32 LRA 610. : s 
{b] Repairs.—Where gas mains! in 
a street are authorized to be laid in 
a prudent and lawful manner with 
the right from time to time to take 
them up and repair them, the fact 
that macadam pavement was after- 
ward laid does not restrict the right 
of the licensee in so far as making 
repairs iS concerned. Indianapolis 
v. Consumers’ Gas Trust Co., 140 Ind. 
107, 39 NE 433, 49 AmSR 183, 27 
LRA 514, ; 
38. U. S.—Russell v. Sebastian, 
233 U. S. 195, 34 SCt 517, 58 L. ed. 
912, AnnCas1914C 1282; Hill v. Eliza- 
beth City, 291 Fed. 194 [aff 298 Fed. 


67]. 

Ala.—Greil v. Stollenwerck, 201 
Ala. 303, 78 S 79. 

Colo.—Ward v. Colorado Hastern R. 
Co., 22 Colo. A. 332, 125 P 567. 

Ga.—Georgia R., etc., Co. v.- At- 
lanta, 154 Ga. 731, 115 SE 263, 269 
[auot Cyc]. 

Iowa.—Henry v. Mason City, etc., 
R.Co., 140 Iowa 201, 118 NW 310. 

Ky.—Princeton v. Princeton Elec- 
tric Light, etc., Co., 166 Ky. 730, 179 
Sw 1074. 

Md.—Baltimore vy. Chesapeake, etc., 
Tel. Co., 92 Md. 692, 48 A 465. 

Mass.—Worcester Gas Light Co. v. 
Worcester, 110 Mass, 353. 

Mich.—Detroit v. Detroit United R. 
Co., 172 Mich. 136, 187 NW 645 [aff 
299° TH. S, 89.33 SCt OT 57" Es ‘ed: 
1056]. 

Minn.—Duluth vy. Duluth St. R. Co., 
1387 Minn, 286, 163 NW 659, 10 ALR 
904. 

Mo.—Memphis Electric Light, etce., 
Co, v. Memphis, 271 Mo, 488, 196 SW 
1118; St. Louis v. St. Louis, ete, R. 
Co., 228 Mo. 712, 129 SW 691; Ran- 
som y. Citizens’ R. Co., 104 Mo. 375, 
16 SW 416. 

N. Y.—Lincoln Safe Deposit Co. v. 
New York, 210 N. Y. 34, 103 NE 768; 
Bates v. Holbrook, 171 N. Y. 460, 
688, 64 NE 181, 64 NE 753;* Murphy 
v. Leggett, 29 App. Div. 309, 51 NYS 
472 [aff 164 N. Y. 121, 58 NE 42]. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89. 

Or.—Joseph vy. Joseph Water 
Works Co., 57 Or. 586, 111 P 864, 112 
P 1083. 

Pa.—Chambersburg Borough v. 
Chambersburg, etc., R. Co., 258 Pa. 
68101 A. 922" Lert Cyc): 

Tex.—Ennis Water Works v. Ennis, 
105 Tex. 68, 144 SW 930 [aff (Civ. A.) 
136 SW 513 (writ of error dism 233 
U.S, 652,34. (SCt, 1675, "bh 8 Li eds 
1139)]; Panhandle, ete, R. Co. v. 
Hurst, (Civ. A.) 251 SW 5388. 

Va.—Virginia R., etc., Co. v. Nor- 
folk,-147 Va. 951, 183: SEH 565. 

Wis.—Madison v. Southern Wis- 
consin R. Co., 156 Wis. 352, 146 NW 
492, 10 ALR 910. 

Can.—Cobalt vy. Temiskaming Tel. 


' state of the statutory law.4* Acts in regard to the 
| same subject matter, although of different dates and 
by different general assemblies, are pari materia and 
must be construed together.** 
Historical construction. 
municipality and a public service corporation must 
be construed in the light of its judicial and legis- 
lative history, and such a contract must be con- 
strued and enforced according to the standards of 
law in force at the time it was entered into.*® 
[§ 3796] (2) Legislative Character, The grant of 
a right to use the public streets is directly or in- 
directly the act of the state,47 and being of a gov- 
ernmental or legislative character is, where made 
by the city under a charter power, to be construed 
as if it were directly by the legislature.*® 
[§ 3797] (3) Terms and Conditions as Contrac- 
The grant and acceptance constitute a con- 
tract,°° and upon acceptance conditions attached to 


A contract between a 


sal 69 Can.” Si "GS 62, "4% “DonrEes 

39. Joseph v. Joseph Water Works 
Con 57: Or. 86, ITT Pi S64" ais 
1083. 

40. Clark v. Pacific Power, etc., 
Co., 91 Wash. 130, 157 P 462: 

41. Lange v. La Crosse, etc., R. 


Co., 118 Wis. 558, 95 NW 952. 

42. Pocahontas v. Central Power, 
etc., Co., 152 Ark. 276,°244 SW 712 
[certiorari dism 260 U. S. 755 mem, 
43 SCt 94 mem, 67 “L. ed. 498 mem]. 


43. Electric Power Co. v. New 
York, 29 Misc. 48, 60 NYS 590. 
44. Meyer v. Boonville, 162 Ind. 


165, 70 NE 146; Texarkana v. South- 
western Tel., etc., Co., 48 Tex. Civ. 
A. 16, 106 SW 915. 

45. Greil v. Stollenwerck, 201 Ala. 
303, 78 S 79, 

46. Columbus v. Public Utilities 
Commn., 103 Oh. St. 79, 133 NE 800. 

ier he’ R. Co. v. Citizens’ St. R. 


the State alone had the right=to 


make such grant, ‘it may... exer- 
eise its authority by direct legisla- 
tion, or through agencies duly estab- 
lished, having power for that pur- 
pose. The grant, when made, binds 
the public, and is directly or indi- 
rectly the act of the State.”” City 
R, Co. v. Citizens’ St. R:.Co., supra 
[quot Wright v. Nagle, 101 U. S. 791, 
794, 25 L. ed. 921]. 

48. Whitcomb vy. Houston, 61 Tex, 
Civ. A. 555, 130 SW 215. 

49. Impairment of obligation of 


-contract see Constitutional Law §& 


641. ' 

50. U. S.—Russell v. Sebastian, 
233° Us"S, 195, 34 SCt ol758 Te eas 
912, AnnCas1914C 1282. 


Cal.—Western Union Tel. Co. v 


Visalia, 149 Cal. 744, 87 P 1023: Red . 


Bluff v. Southern Pac. R. Co., 44 Cal. 
A. 667, 187 P°152: 

Ill.—Peo. v. Chicago Tel. Co., 245 
Tll. 121, 91 NE 1065; Madison v. Al- 
ton, etce., Tract. Co., 235 Ill. 346, 85 
NE 596; Quincy v. Bull, 106 Ill. 337 
[aff 9 Ill, A. 127];"Springfield 3 
Springfield Cons. R. Co., 208 Tll. A. 
11; Rock Island v. Central Union Tel. 
Co., 132 Ill. A, 248: Chicago Tel. Co. 
v. Northwestern ‘Tel Co., 100 Ill. A. 
57 [aff 199 Ill. 324.65 NE 329}. 

Ind.—State v. Vincennes Tract Co., 
187 Ind. 291, 117 NE 961. 

Iowa.—Sioux City v. Simmong 
Hardware Co., 151 Iowa 334, 129 NW 
978, 131 NW 17. 

N. J.—Atlantic Coast Electric R 
Co. v. Public Utility Comrs., 89 N. J 
L. 407, 99 A’ 395. 

N. Y.—Troy v. Troy, etc., R. Co.,; 


49 N. ¥. 657. 
[a] Enforcement in equity.—A 
eity, granting to an individual the 


right to use a part of a street for 
the construction of a building, on 


es 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 8795-3797 


y 


- 


§§ 3797-3729] 


the grant become binding upon the grantee,®! unless 
they are unlawful,®? notwithstanding a declaration 
in the instrument of acceptance that the licensee 
waives none of its vested rights under its charter,°* 
and, according to some authorities, 
municipality was without power to exact such con- 
According to other authorities, an at- 
tempt to impose an ultra vires condition is regarded 
as a mere nullity,®> and if it is divisible the unlaw- 
ful or invalid part of the condition may be dis- 


ditions.>* 


regarded leaving the remaining 


thereby.°* So if the company petitions for the right 
to use a street on certain terms and the terms are 
accepted by the city, it constitutes a contract.5? 
The grantee company cannot modify the terms and 
conditions except with the consent of the munici- 
The breach by the municipality of terms 


pality.** 
condition that he shall erect a con- 
duit of a specified capacity for the 
waters of a stream within the limits 
of the city, may enforce in equity 
compliance by the individual with 
the condition imposed; and such a 
negative specific enforcement of the 
contract is a proper exercise of 
equitable jurisdiction, there being. no 
adequate remedy at law. Sioux City 
v. Simmens Hardware Co., 151 Iowa 
334, 129 NW 978, 131 NW 17. 

{b] Parties bound.—Where an or- 
dinance is passed pursuant to gen- 
eral powers conferred by the legisla- 
ture, it becomes in its nature, upon 
the acceptance by the company, a 
contract right, alike binding upon 
the state, the municipality and the 
utility. Vincennes v. Vincennes 
Tract. Co., 187 Ind. 498, 120 NE 27. 

51. U. S.—Southern Bell Tel., etc., 
Co. v. Richmond, 103 Fed. 31, 44 CCA 
147 [app dism 22 SCt 934 mem, 46 
i. ed. 1264 memj]; Pacific R. Co.. v. 
Leavenworth, 18 F, Cas. No. 10,649, 1 
Dill, 393. 

Til.—- Springfield v. Inter-State, etc., 
Tel., etc., Co., 201 Ill. A. 227 [aff 279 
mn 324, 110° NE 6317. 

Mich.—Traverse City v. Citizens’ 
Tel. Co., 195 Mich. 373,,161 NW 983, 
986 [cit Cyc]. 
ee J— Jersey City vy. Hudson, etc., 

N etc., 


o., 101 A 266. 
. Y.—New York, Re Cos. We 
New York, 1 Hilt. 562. 

Oh.—Chicago, etc., R. Co. v. Ham- 
Hiton, 3 Oh. Cir. Ct. 455, 2) Oh. :Cir, 
Dec. 259; Newark Gas, etc., Cov. 
Newark, 8 OhS&CP.418, 7 OhNP 76. 

Pa.—Bellevue Borough v. Manufac- 
turers’ Light, etc.,. Co.,-238 Pa. 388, 
86 A 187; Cochranton Borough v. 
Cochranton Tel. Co., 41 Pa. Super. 
146; Philadelphia, etc., R. Co.’s App., 
2 Walk. 291. ; 

Tex.—Terrell vy. Terrell WBlectric 
Light Co., (Civ. A.) 187 SW. 966; 
Texarkana “Gas, etc., Co. v. Tex- 
Ze 58 Tex. Civ. A. 109, 123 SW 


[a] Particular conditions.— (1) 
Where, as a condition precedent to 
the right of laying pipes in the 
streets of a city, a party is re- 
quired to have one or more gas wells 
in operation within one year, his 
right to lay such pipes does not ac- 
erue until the performance of such 
condition. Newark Gas, etc., Co. v. 
Newark, 8 OhS&CP 418, 7 OhNP 76. 
(2) Where. a city ordinance, granting 
a franchise to a gaS company to use 
the city streets to furnish gas to 
the city and its inhabitants, pro- 
vides that the city council shall de- 
termine the quantity of gas to be 
used by the city, the city is under 
no obligation to continue to use such 
gas. Gas Light, etc., Co., v. New Al- 
bany, 156 Ind. 406, 59 NE 176. (3) 
A condition, allowing a gas company 
to lay pipes, that it furnish gas as 
cheaply as furnished in three specified 
cities means that the company shall 
at any time furnish gas as cheaply 
as furnished at the same time in 
those cities and not merely at the 
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even though the 


chise.*t 
part unaffected 


General. 


passage of the ordinance. Worcester 
ee Light Co. vy. Worcester, 110 Mass. 
3 


Lb] Unforeseen difficulties no ex- 
cuse. Waterloo Water Co. y. Water- 
loo, 200 App. Div. 718, 193 NYS 


{c] Force of statute——Where an 
ordinance gives the right to use the 
streets to a public service company, 
subject to certain restrictions and 
limitations, the acceptance by the 
company makes the ordinance as 
binding upon the company as a stat- 
ute. Tudor vy. Chicago, etce., R. Co., 
154 Ill. 129, 39 NE 136. 

{d] Right of municipality to pur- 
chase.—A municipal right to. pur- 
chase a utility plant at the expira- 
tion of twenty-five years must be 
enforced within a reasonable time 
after the expiration of the period. 
Montgomery Gas-Light Co. v. Mont- 
gomery, 87 Ala. 245, 6 S 1138, 4 LRA 


616. 

52. Peo. v. Chicago R. Co., 270 Ill. 
278, 110 NE 394; Sewickley M. E. 
Church v. Independent Natural Gas 
Co., 22 PittsbLegJNS (Pa.) 274. 

53. Trenton v. Trenton Horse R. 
Co., (N. J. Gh.) 19 A. 263: 

54. ‘Southern Bell Tel., ete., Co. 
v. Richmond, 103 Fed. 31, 44 CCA 147 
[aff 98 Fed. 671, 38 CCA 686, and app 
dism 22 SCt 934 mem, 36 L. ed. 1264 
mem]; Terrell v. Terrell Electric 
hight Co. (Texs: Civ JHA) LEsia Sw. 
966 


55. Wheeling v. Natural Gas Co., 
74 W, Va. 372, 82 SH 345. 


56. Wheeling v. Natural Gas Co., 
supra. 

57. Barr v. New Brunswick, 58 N. 
Js La aod, so) A 40t, 

58. Allegheny City v. People’s 
Natural Gas, etc.,.Co., 172 Pa. 632, 
33 A 704. 

59. Newark Gas., etc., Co. v. New- 


ark, 8 OhS&CP 418, 7 OhHNP 76. 

60. See supra § 3666. 

61. San Francisco yv. Spring Valley 
Water Works, 48 Cal, 493. 

62. Philadelphia v. River Front R. 
Co., 173 Pa. 334, 34 A 60. 

63. Creation of monopolies by 
franchise see Monopolies §§ 13-45. 

64. U. S.—Stein v. Bienville Water 
Supply Co., 141 U. S. 67, 11 SCt 892, 
85 L. ed. 622; Central Traipp. Co. v. 
Pullman’s Palace Car Co., 139 U. S. 
24, 35 L. ed. 55; Northwestern Fer- 
tilizing Co. v. Hyde Park, 97 U.S. 
659, 24 L. ef. 1036; Chenango Bridge 
Co. v. Binghamton, 3 Wall. 51, 18 
L. ed, 187; Rice v. Minnesota, etc., 
Ri@o. 1° Black, 308 b> weds vats 
Dubuque, etc., R, Co. v. Litchfield, 23 
How. 66, 16 L. ed. 500; Richmond, 
etc., R. Co. v. Louisa R. Co., 13 How. 
71, 14 L. ed. 55; Mills v. St. Clair 
County, 8 How. 569, 581, 12 L. ed. 
1201; Hill v. Elizabeth City, 298 Fed. 
67; Hill v.. Elizabeth City, 291 Fed. 
194 [aff 298 Fed. 67]; San Francisco 
United R. Cos. v. San Francisco, 239 
Fed. 987 [aff 249 U. S. 517, 39 SCt 
361, 68 L. ed. 739]; Citizens’ St. R. 
Co. v. Jones, 34 Fed. 579 [app dism 
445°U. S. 633-mem, 12 SCt 979 mem, 
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for the benefit of both parties releases a licensee 
from the duty to comply with such conditions.>? 

[§ 3798] (4) Nature of Right Conferred. In a 
jurisdiction in which the state has no proprietary 
interest in the streets of the city dedicated to pub- 
lie use,®° a grant by the state to a private corpora- 
tion of an easement over the streets not common to 
the public at large constitutes the grant of a fran- - 
A grant of a privilege to two separate 
railroad companies to connect their tracks with a 
street track is a joint license.® 

[§ 3799] (5) Exclusiveness of Right®*—(a) In 
A grant or license to use streets will be 
construed as exclusive only where an exclusive right 
is granted by clear and explicit terms or by neces- 
sary implication,®* and, as a general rule, the grant 
of a franchise to a private corporation will not 


36 L. ed. 855 mem]. 

Conn.—New Hartford Water Co. v. 
Village Water Co., 87 Conn. 183, 87 
A 858; Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19. 

Ind.—Rushville vy. Rushville Nat- 
ural Gas Co., 132 Ind. 575, 28 NE 853, 
15 LRA 321; Vincennes y. Citizens’ 
Gas Light Co., 132 Ind. 114, 31 NE 
ot 16 Arai 485. 

fo.—Memphis Electric Light, etc. 
Co.'v. Memphis, 271 Mo. 488, 196 sw 

Nebr.—Plattsmouth v. Nebraska 
Tel. Co., 80 Nebr. 460, 114 NW 588, 
127 AmSR 779, 14 LRANS 654. 

N. Y.—Syracuse Water Co. v. Syra- 
cuse, 116 N. Y. 167, 22 NB 381, 5 LRA 
546; New York Steam Co. v. Founda- 
tion Co., 123 App. Div. 254, 108 NYS 
84 [rev on other grounds 195 N. Y. 
43, 87 NE 765, 21 LRANS '476]; Em- 
pire City Subway Co. v. Broadway, 
ete.,, RK. Co:,. 80), Hun.279,83) NYS 
1055 [aff 159 N. Y. 555, 54 NE 1092). 

Okl.—Sapulpa v. Sapulpa Oil, etc., 
Co., 22 Okl. 347, 97 P 1007. 

Tex.—Hnnis Water Works v. En- 
nis, 105 Tex. 63, 144 SW 930 [aff (Civ. 
A.) 186 SW 513 (writ of error dism 


233 U. S. 652, 34 SCt 767, 58 L. ed. 
1139)}. \ 
[a] Exclusive user.—A gas com- 


pany’s use of the streets of a city 
for twenty years for the purpose of 
laying down pipes for conveying gas 
to be used in lighting the city does 
not bar an inquiry into the right of 
the company to their exclusive use. 
It is not inconsistent with the use 
of unoccupied, portions of the same 
streets by others for a like purpose; 
and the fact that others have not 
made such use of the streets does not 
make its user the exercise of a right 
to exclude others. State v. Cincin- 
Bins Gas Light, etc., Co., 18 Oh. St. 
[b] The naked grant of permis- 
sion to use streets to lay sewer pipes 
confers no exclusive rights. Oly- 
phant Sewage Drainage Co. v. Oly- 
Lh args Borough, 211 Pa. 526, 61 A 
72. 
{[c] Subway.—A contract between 
a city and an electrical subway com- 
pany, by which the city grants to 
the company the right to construct 
subways in the streets, and to lease 
space therein to persons operating 
the electrical conductors, and provid- 
ing that the contract is to be with- 
out prejudice to the rights of the 
city to enter into such other, further, 
and different contracts as shall be 
necessary to carry out the intent of | 
the laws relating to electrical con- 
ductors, and that nothing in the con- 
tract shall be construed as granting 
any exclusive privileges, does not 
give any company an exclusive right 
to maintain subways in the streets. 
Empire City Subway Co. v. Broad- 
way; ete., R. Co., 87 Hun 279, 33 NYS 
1055 [aff 159 N. Y. 555, 54 NE 1092). 
{d] Surface railway.—A franchise 
given to a street railroad company, 
which~does: not expressly grant..an 
exclusive right to operate on. the 
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prevent the city from constructing and operating 
a like publie utility of its own unless the franchise 
or contract expressly or clearly implies an exclusive 
right.°> Although a franchise is not exclusive in 
the sense that another similar franchise cannot be 
granted to others, the rights and privileges conferred 
upon the grantee are exclusive in their nature 
against all persons upon whom similar rights have 
not been conferred.®® <A void grant of an exclusive 
privilege does not give another company a right to 
use the streets without the consent of the munici- 
pality.67 A valid exclusive:license will be protected 
by the courts.°* Conferring an exclusive privilege 
does not deprive the municipality of the right to 
subseribe to the stock of a new company whose ob- 
ject is to compete with the company granted an 
exclusive privilege.®® 

[§ 3800] (b) Conditions as to Use by Others. 
Grants to a public service corporation of the right 
to use the streets, are often made conditional on 
the allowing. other like companies to use the 
grantee’s tracks, conduits, poles, etc., as the case 
may be.7° Such a condition is not a contract with 
the latter companies, but only between the first 
company and the municipality,/! which the munici- 
pality may release the first company from;"? and 
the right of the other companies to use such tracks, 
etc., is dependent upon the consent of the munici- 
pality.7* A subsequent grant by the municipality 
to a new company of the right to use the poles of 
another company is unreasonable and void where 
the limits of such use are not fixed.** Where the 
grantee is required to permit the use of its poles 
by. other companies to whom permits have been 
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granted by the municipality, it cannot question the 
charter powers of companies holding such permits.** 
Where a grant is invalid for want of authority, the 
grantee cannot complain of a later ordinance author- 
izing the oceupation of its property by another 
company upon payment of a fair proportion of the 
original cost and a monthly rental.’® 

[§ 3801] (c) Conflicting Grants or Licenses. The 
right of the grantee under a license to use the 


streets is subject to the right of the municipal au- 


thorities to permit a subsequent, usual, and neces- 
sary use of the street in the interest of the public, 
but cannot be impaired by the grant of a right to a 
private person to make an extraordinary use of the 
street.72 As has been noted, a construction of a 
erant as conferring exclusive rights to use the 
streets will not be favored.*® As between two cor- 
porations exercising similar franchises upon the 
same street, priority, although it does not create 
monopoly, carries superiority of rights, and equity 


[SS 3799-3801 


will adjust conflicting interests, as far as possible, — 


so that each company may exercise its own fran- 
chise as fully as is compatible with the necessary 
rights of another; but, where interference is un- 
avoidable, the later occupant must give way.®® But 
where the grant to one company of a right to use 
the streets does not necessarily interfere with or im- 
pair a prior grant to another company, it cannot 
be objected to by the first company;*! and licenses 
are not invalid for slight incidental interferences 
with a prior privilege granted another.82. Where an 
exclusive right is granted, injunction lies as against 
a subsequent competing company to preserve the 
franchise granted to the first company.®* A subse- 


streets named, nor exclude the city 
from establishing a street railroad 
of its own, will not be construed to 
give an exclusive right as against 
the city, and in such a case the city’s 
police power cannot be so limited as 
to prevent the city from constructing 
a street railroad of its own on the 
same streets when that is made 
necessary by changing conditions. 
San Francisco United R. Cos. v. San 
Francisco, 239 Fed. 987 [aff 249 U.S. 
517, 39 SCt 361, 63 L. ed. 739]. 
Construction of franchise: 

Generally see Franchises § 76. 

As creating monopoly see Monopolies 


43, 

ds. Knoxville Water Co. v. Knox- 
ville, 200 U. S. 22, 26 SCt 224 50 L. 
ed. 353; Hill v. Elizabeth City, 298 
Fed, 67 [aff 291 Fed. 194]; San Fran- 
cisco United R. Cos. v. San Francisco, 
239 Bed. 987 [aff 249. U.. Sp 517, 39 
sct 361; 63 L. ed. 739]; Memphis 
Electric Light, etc., Co. v. Memphis, 
271 Mo. 488, 196 SW 1113. 

[a] A city may construct a muni- 
cipal railway in a street; already oc- 
cupied by a private street railroad, 
pursuant to the granting of a fran- 
chise by the city, so long as such 
power is not arbitrarily exercised and 
existence of the street railway fran- 
chise is not threatened. San Fran- 
cisco United R. Cos. v. San Fran- 
cisco, 239 Fed. 987 [aff 249 U. S, 517, 
39 SCt 361, 63 L. ed. 739]. 

Supply of: 

Flectricity see HPlectricity § 16. 
Water see Waters [40 Cyc 770]. 

66. Bartlesville Hlectric Light, 
etc., Co. v. Bartlesville Interurban R. 
Co., 26 Okl. 453, 109 P 228, 29 LRANS 
Bul 


Franchise exercisable only with 
Ra eines consent see Franchises 
§ 76. 

67. Citizens’ Gas, etc., Co. v. El- 
wood, 114 Ind. 332, 16 NE 624. 

68. Newport v. Newport Light Co., 
84 Ky. 166; Atty.-Gen. v. Walworth 
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Light, ete., Co., 157 Mass. 86, 31 NE 
482, 16 LRA 398; Aqueduc de la 
Jeune-Lorette v. Verrett, 42 Can. 8. 
Cera es 

69. Memphis y. Dean, 8 Wall. (U. 
S.) 64,19 L. ed. 326. 

70. See cases infra this note; and 
notes 71-76. 

[a] Construction.—An ordinance 
giving a railroad a right of way on 
condition that it allow other roads 
the use of its tracks within the city 
limits does not bind it to allow an- 
other road the use of the tracks, laid 
since the ordinance went into effect, 
under a new grant of power, beyond 


v. Anderson, 12 N. D. 585, 98 NW 706, 
ie AmSR 580, 65 LRA 771, 1 AnnCas 


78. Northwestern Tel. Exch. Co. 
v. Anderson, supra. 

[a] The use of a street for mov- 
ing a house may be permitted, but 
not so as to destroy the use of a 
street for travel or necessary public 
purposes, Or so as to destroy or im- 
pair vested rights. Northwestern 
Tel. Exch. Co. y. Anderson, 12 N. D. 
585, 98 NW 706, 102 AmSR 580, 65 
LRA. 771, 1° AnnCas: 110. 

Interference with vested rights un- 
Re tees see Constitutional Law 


the right of way granted thereby,| § 538 


but is binding in respect of tracks on 
such right of way. Chicago, etc, R. 


Cou. v. Kansas City,..etc.,, R. Co.,. 52 
Fed. 178, 

71. . Jersey (City, ete., “Ri Coe -v. 
Jersey; City, ete.) RinGo, 420-sNecd, 


Eq. 61 [rev on other grounds 21 N. qi 


Eq. I 
72... Jersey. Gity, «ete. Ry Cony. 
Jersey City, ete., R. Co., supra. 
73. 
Co. v. Jones Bros. Hlectrice Co., 10 Oh. 


Dec. (Reprint) 709, 23 CincLBul 137. 

74 Citizens’ Electric Light, ete., 
Co. v. Sands, 95 Mich. 551, 55 NW) 
452, 20 LRA 411. Compare Toledo 
Electric St. R. Co. v. Western Hlec- 
trie “Light; ete. Co3) 10sOh. yCit. Ct, 


531, 4 Oh. Cir. Dec. 43 (holding that 
municipal power to make reasonable 
regulations is a continuing power 
under which a municipality may 
grant a permit to a new company to 
use the poles of an old one, under 
certain regulations, and to fix the 
compensation, without condemnation 
proceedings). . 

75. Brush WBlectric Light Co. v. 
Jones Bros, Electric Co., 5 Oh. Cir. 


Ct. 340, 3 Oh. Cir, Dec. 168. [aff 29! 


CineLBul 72]. 

76. Brush Blectric Light Co. v. 
Jones Bros, Electric Co., supra. 

77. Northwestern Tel. Exch. Co. 


Hauss Electric Lighting Power 


79. See supra § 3799. y 
80. Northwestern Tel. Exch. Co. 
v. Twin City Tel. Co., 89 Minn. 495, 
95 NW 460; Rutland Electric Light 
Co. ¥. Marble City Electric Light 
Co., 65 Vt. 377, 26 A 635, 86 AmSR 


868, 20 LRA 821; Ottawa Hlectric Co. - 


v. Consumers’ Electric Co., 1 OntWR 
154, 22 CanLTOccNotes 140 [app al- 
eer on other grounds 2 OntWR 
Conflicting grants and uses: 
Generally see Franchises 76. 
eerie ees see Railroads [383 Cye 


By street railroad see Street ,Rail- 

roads [386 Cye 1365-1368}. 

81. Savannah, etc., R. Co. v. Coast- 
Line R. Co., 49 Ga. 202. 

82. New Hartford Water Co. v. 
Village Water Co., 87 Conn. 183, 87 
A 358; New Orleans Waterworks Co. 
v. Louisiana Sugar Refining Co., 35 
La. Ann. 1111; Vicksburg Water- 
works Co. v. Yazoo, ete., R. Co., 96 
Miss. 807, 51 S 915; Western Union 
Tel. Co. v. Syracuse Electric Light, 
ete: Co., 178 N.Y, 325, 70 INH S66. 

83. Newport v. Newport Light Co., 
84 Ky. 166. 

[a] As affected by possession.— 
Where an exclusive franchise has 
been granted and another company 
also claims such right, injunction to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


A 
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quent conflicting contract may be made valid by a 
termination of a prior contract by agreement on the 
day the later contract is to take effect.8+ 

[§ 3802] e. Assignment or Transfer.8> General 
rules governing the transfer of franchises are 
treated elsewhere in this work.** A grant to a per- 
son or corporation and his or its assigns®* or sue- 
cessors®® of the right or privilege to use a street 
fora public purpose is assignable and alienable. 
While ordinarily a mere personal license to use 
streets is not assignable without the consent of 
the municipality,*° ‘there is authority for the view 
that, even if the consent is regarded as a mere 
license, it may be transferred where it is coupled 
with an interest.°° Under a statutory provision 
permitting a certain type of corporation to acquire 
from a corporation of the same type the latter’s 
rights, property, and franchises, it has been held 
that rights and privileges in streets can thus be ac- 
quired. oA provision in an ordinance granting the 
right to build a railroad to be used by the grantee 
in connection with the construction of a public 
building, that the privilege conferred should not be 
sold or transferred, is not violated by an agreement 
giving a subcontractor a right to use the road while 
engaged in such construction.®? It has been held 
that, where a company was authorized to use the 
streets with the consent of the municipal authori- 
ties, and afterward transferred its property to an- 
other company, the consent of the municipality 
was not thereby transferred to the latter company.** 

Construction of instrument of transfer. The mere 
fact that a franchise to use the streets is not ex- 


restrain the second company from 
setting up such exclusive right has 


been held the proper remedy, al-| NW 429 
though the first company is not in 91. Quincy v. 
possession of the streets. People’s} Co., 94 Ill. 5387. 
Electric Light, etc., Co. v. Capital 92. 
Gas, etc., Co., 116 Ky. 76, 75 SW 280,/16 S 
25 KyL 327. 93. 

84. Plainwell v. Eesley Light, etc., 


Co., 214 Mich. 461, 183 NW 66. 94. 


85. Assignment - or transfer of 


MUNICIPAL CORPORATIONS 


public service corporation. 
Citizens’ St. R. Co., 80 Nebr. 


Taylor v. Dunn, 80 Tex. 652, 
732. 


Brooklyn y. Fulton Municipal 
Gas Co., 7 AbbNCas (N. Y.) 19, 
Wichita vy. Old Colony Trust 
Co., 132 Fed. 641, 66 CCA 19. 
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_pressly mentioned in a deed transferring the prop- 
erty, together with the appurtenances, of the grantee 


of the franchise does not prevent the transfer of 
such franchise;9* and an instrument by which the 
grantee of a franchise which includes the use of 


streets grants the sole and exclusive right and 


privilege to operate for all purposes under a fran- 


' chise has been construed as effecting a transfer 
of the franchise.®® 


The municipality may assign or transfer an option 
to acquire a plant constructed under a grant from 


| the municipality.% 


[§ 3803] f. Rental, Tolls, or Fees.°7 The courts 
have recognized the right of municipalities to im- 


|) pose a reasonable charge as compensation for the 


space in streets which is occupied by the operator 
of a public utility,®* or for the use of streets.29 The 
charge for the occupation of the street has been 
considered to be in the nature of rental, and not 
a tax.2 While the view has been taken that the 
power under which the city may eollect such com- 
pensation is the police power,? there is authority 
for the view that the fixing of a charge for the 
occupation of the street is not the exercise of any 
governmental power, but is the exercise of the pro- 
prietary power of the municipality. Under some 
statutory provisions the municipality is precluded 
from imposing a charge as compensation for the 
space occupied in its street by certain public service 
corporations.» A municipality may impose license 
fees in connection with the regulation and supervi- 
sion of structures or equipment used in the opera- 
tion of public utilities,* and also fees for permits 


State v.| phone companies see Telegraphs and 
357, 114] Telephones [387 Cyc 1632]. 
99. Conn.—New Haven vy. New 
Chicago, etc. R.| Haven, etc., R. Co., 62 Conn. 252, 25 


A 316, 18 LRA 256. 

Ky.—Covington St. R. Co. v. Cov- 
ington, 9 Bush 127, 

R. I.—Providence V.Wnion sR. (Cos, 
ao Ev eaeena aioe 

Can.—Hamilton St. R. Co. v. Ham- 
ilton, 38 Can. S. C: 106; Montreal v. 


grant to maintain: 95. Matter of TONS, ets ieee Montreal Sta RiwCoy 34 Canyon: 
Elect il ent see” Hlectricity | Light, etce., Lov gal pp lv 

$20. cle: a 102 NYS 242 [aff 188 N. Y. 361, 80 Ont.—Hamilton y. Hamilton St. R. 
Gas pipes see Gas § 1 NE 1101]. Co.,, 10 Ont. L..575, 6 OntWR 206 


Railroad see Railr Ape [33 Cyc 219 et 


seq]. 
Street railroad see Street Railroads 97. 


96. Covington Gas Light Co. v. 
Covington, 58 SW 805, 22 Kyl 796. Le 


Burden on, or regulation of, | Co., 


[app dism 38 Can. S. C. 106]. 
St. Louis vy. Western Union Tel. 
143 SUS 92s) SOta cep uote tts 


[86 Cye 1431]. 

Telegraph or teleplione equipment see 
aperoPns and Telephones [387 Cyc 
1616] 

Water pipes see Waters [40 Cye 779]. 
86. See Franchises §§ 86-97; Cor- 

porations §§ 2460-2474. 

87. U. S—Owensboro v, Cumber- 
Jand Tel., etc.,.Co., 230 U. S. 58, 33 
SCt 988, 57 L. ed. 1389. 

Ariz.—Bisbee vy. Bisbee Impr., Co., 
PowARiZ..126,, Lor P 228. 

Ill.—Peo. v. Central Union Tel. Co,, 
192 Ill. 307, 61 NE 428, 85 AmSR 338. 

“Oh.—Newman v. Avondale, 1 Oh 
S&CP 356, 31 CincLBul 123. 

Wash. —-Commer cial Electric Light, 
etc., Co. v. Tacoma, 17 Wash. 661, 
50 P 592. 

[a] Ilustration.—Municipal or- 
dinance granting to a telephone com- 
pany the right to place and, maintain 
poles and wires. Owensboro v. Cum- 
berland Tel., etce., Co., 230 U, S. 58, 
33 SCt 988, 57, I. ed. 1389. 

88. Boise Artesian Hot, etc., Wa-. 
ter Co. v. Boise City, 930 U. S. 84, 
33 SCt 997, 57 L, ed. 1400; Bisbee v. 
Bisbee Impr. Co., 18 Ariz. 126, 157 
P 228; Peo. v. Central Union Tel. Co., 
192 Ili. 307, 61 NE 428, 85 AmSR 238. 


89. Coverdale v. Edwards, 155) 
Ind. 374, 58 NE 495, 
90. State v. Citizens’ St. R, Co., 


80 Nebr. 357, 114 NW 429. 
[a] Diustration.—Consent of elec- 
tors to the occupation of streets by a 


interstate commerce see supra § 489 
in 43 CG. J.; Commerce.12 C. J. p 1 
passim, 

Consideration for franchises in 
Se Slee see Franchises § 57. 

98. S.—Western Union Tel. Co. 
Vv. itnnnd: 224 U.S. 160, 32 SCt 
449, 56 L. ed. 710; St. Louis v. West- 
ern Union Tel. Co., 148.0; 8.592, 113 
SCt 485, 37 L. ed, 380 [rev 39 Fed. 
59], 149 U. S. 465, 13 SCt 990, 37 L. 
ed. 810; Denver v. Stenger, 295 Fed. 
809; Memphis v, Postal Tel. Cable 
Co., 145 Fed. 602, 76 CCA 292 [rev 139 
Fed. 707). 

Tll.—Springfield v. Interstate In- 
dependent Tel., etc., Co., 279 Ill. 324, 
116 NE 6381; Springfield v. Postal Tel.- 
Gable.Co., 253 Ill. 346, 97 NE - 672; 
Tacoma Safety Deposit Co. v. Chi- 
cago, 247 Ill. 192, 93 NE 153, 31 
LRANS 868, 20 AnnCas 564. 

Ma, —Postal Tel. Cable Co. v. Balti- 
more, 79 Md. 502, 29 A 819, 24 LRA 
161 faff.156.U.,S. 210, 15 SCt 356, 39 
L.. ed: 399]. 

Mo. Br ene ast Se v. Briggs, 118 Mo. 
A. 570, 96 SW 31 

Nebr. AOR Ai Tel. Co. v.. Lin- 
coln, 82 Nebr. 59, 117 NW 284, 28 
LRANS 221, 

Tex.—Southwestern Tel., etc., Co. v. 
Dallas, (Civ. A.) 174 SW 636. Lwrit 
of error dism 248 U. S. 590 mem, 39 
SCt 7 mem, 68 L. ed. 435 mem]. 

Compensation for occupation and 
use of streets by telegraph or tele- 


ed. 380 [rev 39 Fed. Ors Denver Vv. 
Stenger, 295 Fed. 809; Springfield v. 
Inter4State Independent Tel., eter, 
Co., 279 Til. 324, 116 NE 631; Spring- 
field v. Springfield Cons. R. Co., 208 
Ill. A. 11; Nebraska Tel, Co. v. Lin- 
coln, 82 Nebr. 59, 117 NW 284, 28 
LRANS 221; and’ cases supra ‘text 
and notes 98, 99. 

2. St. Louis v. Western Union Tel, 
Co., 148 U. S. 92, 138 SCt 485, 37 L. 
ed. 380 [rev 39 Fed, 595 Springfield 
v. Postal Tel.-Cable Co., 253 Ill, 346, 
97 NE 672. 

3. Denver v. Stenger, 295 Fed. 809. 

4. Springfield v. Inter-State Inde- 
pendent Tel., etc., Co., 279 Ill. 324, 116 
NE 631; Springfield Vv. Springfield 
Const, BR.) Cos 208° aT AL ae 

Nature of powers and functions of 
municipality in general see supra §§ 
177-183 in 43 C. J. 

5. Hodges v. Western Union Tel. 
oe. 72 Miss. 910, 18 S 84, 29 LRA 
7 

é. Atlantic, ete., Tel. Co. v. Phila- 
delphia, 190 U. S, 160, 23 SCt 817, 47 
L, ed. 995; Lansdowne v. Delaware 
County, ete., Hlectrich Raeon onueas 
Super. 621, 7 Del. Co. 398; Lansdowne 
WG Citizens’ Hlectric Light, ete, Co, 
9 Pa. Super. 620, 7 Del. Co. 399; 
Ridley Park v. Citizens’ Blectric 
Light, etc., Co., 9 Pa. Super. 615, 7 
Del. Co. 395; Lancaster v, Edison 
Electric Tllum. Cons Pa. ICOn sles 

[a] “he transferee of the grantee 
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for making excavations in streets in connection 
with such utilities;7 but the fee must be reason- 
The operator of a publie utility 
is not liable for payments for a period during which 
the municipality has wrongfully prevented it, from 


able in amount.® 


enjoying the use of streets.® 


Imposition of charge or fee after acceptance of 
grant. Where a grant to use or occupy streets for 
a publie purpose is duly accepted, the right of the 
municipality, acting under a subsequent ordinance,*® 
or, according to some cases, under a prior general 
ordinance, to impose a charge for the use or occu- 
pation of streets, not provided for or authorized by 
But under a constitu- 
tional provision preventing the municipality from 
granting irrevocable or uncontrollable special privi- 
leges,2 the validity of a charge for the use or 
occupation of the street, imposed after the accept- 
ance of and action under the original grant, has 
been upheld.t* Moreover, it has been held that the 


the grant, has been denied. 


of a privilege to use the streets will 
be bound to pay the charge pre- 
scribed, in connection with certain 
equipment, although the original 
grant was not to the grantee, his 
successors, or assigns. Cochranton 
Borough y. Cochranton Tel. Co., 41 
Pa. Super. 146. 

License fees or taxes: 
general see Licenses 37 C. J. PD 
162. 

Electrical equipment in general see 

Electricity § 24, 

Gas pipes see Gas § 22. 
Railroads see Railroads [33 Cyc 42]. 
Street railroads see \Street Railroads 

[86 Cye 1462]. 3 
Telegraph or telephone equipment see 

Telegraphs and Telephones [37 Cyc 

1632]. 

Water pipes see Waters [40 Cyc 783]. 

7, Lansdowne Borough v. Spring- 
field Water Co., 16 Pa. Super. 490, 8 
Del. Co. 175 [aff 7 Del. Co. 506]; 
Lancaster v. Edison Electric Illum. 
Co., 8 Pa. Co. 178. 

Fee tor permit in general see su- 
pra § 259 in 43 C. J. 

8. Postal Tel.-Cable Co. v. New 
Hope, 192 U. S. 55, 24 SCt 204, 48 L. 
ed. 338 [rev 202 Pa. 532, 52 A 127]; 
Atlantic, etc., Tel. Co..v. Philadel- 
phia, 190 U. S. 160, 23 SCt 817, 47 
L. ed. 995; Ft. Pitt Gas Co. v. Se- 
wickley Borough, 30 PittsbLegJNS 
(Pa.) 419. 

{a] In the first instance the de- 
termination of the reasonableness of 
the amount of the fee is for the 
municipal authorities. Washington 
Borough y. Western Union Tel. Co., 
33,Pa. Co. 161. 

[b] Presumptions and burden of 
proof.—(1) The presumption is that 
the fee is reasonable. Atlantic, etc., 
Tel. Co. v. Philadelphia, 190 U. S. 
160, 28 SCt 817, 47 L. ed. 995; Lan- 
easter v. Edison Electric Illum. Co., 
8 Pa. Co. 178. (2) The burden of 
proving unreasonableness is on the 
person liable for the fee or tax. At- 
lantic, etc., Tel. Co. v. Philadelphia, 


In 


supra; Lancaster v. Edison BPlectric 
Illum. Co., supra. 
{c] Questions of law and fact.— 


(1) Where the facts are such that 
only one conclusion as to the reason- 
ableness of the fee can be drawn, 
the question is one of law. . Postal 
Tel.-Cable Co. v. ‘Taylor,’ 192 U.S. 
64, 24 SCt 208, 48 L. ed. 342 [rev 202 
Pa. 583, 52 A 128]; Atlantic, etc., Tel. 
Co. v. Philadelphia, 190 U. S. 160, 23 
SCt 817, 47 L. ed. 995. (2) But where 
the evidence is conflicting or where 
more than one conclusion may rea- 
sonably be drawn, the question is 
one of fact. Postal Tel.-Cable Co. v. 
New Hope, 192 U. S. 55, 24 SCt 204, 
48 L. ed. 838 [rev 202 Pa. 532, 52 A 
127]; Atlantic, etc., Tel.°Co. v. Phila- 
delphia, supra. See Pottsville Bor- 
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municipality after acceptance can lawfully impose 
a tax or fee on the business of the grantee,'* or for 
the purpose of supervision or regulation,'® where 
no exemption from such tax or fee is contained in 
the grant or contract. 


Review by court.. The reasonableness of a charge 


ough vy. Pottsville Gas Co., 39 Pa. 
Super. 1 (holding that, where there 
is no conflict in the evidence, the 
question is for the court). : 

[d] Fee reasonable.—(1) Permit 
for opening street. Lansdowne Bor- 
ough vy. Springfield. Water Co., 16 Pa. 
Super. 490, 8 Del. Co. 175 [aff 7 Del. 
Co. 506]. (2) Fee for regulation and 
supervision. Western Union Tel. Co. 
v. New Hope, 187 U. S. 419, 28 SCt 
204, 47 L. ed. 240 [aff 16 Pa. Super. 
306]; Lancaster vy. Edison Electric Il- 
lum. Co., 8 Ra. Co. 178. 

{e] Fee unreasonable.—(1) Per- 
mit for opening street. Ft. Pitt Gas 
Co. v. Sewickley Borough, 30 Pittsb 
LegJNS (Pa.) 419, (2) Fee for regu- 
lation and supervision. Postal Tel.- 
Cable Co. v. Taylor, 192 U. S. 64, 24 
SCt 208, 48 L. ed. 342 [rev 202 Pa. 
583, 52 A 128]. 

9. National Subway Co. v. St. 
Louis, 169 Mo. 319, 69 SW 290. 

10. Boise Artesian Hot, etc., Wa- 
ter Co. v. Boise City, 230 U.S. 84, 33 
SCt 997, 57 L. ed. 1400; St. Louis vy. 
Western Union Tel. Co., 63 Fed. 68 
[aff 166 U. S. 388, 17 SCt 608, 41 L. 
ed. 1044]; Springfield v. Springfield 
Cons} RF) Co, #208 MOVAS di -sDes 
Moines vy. Chicago, ete, R. Co., 
Iowa 569; New Orleans v. Great 
Southern Tel., etc., Co., 40 La. Ann. 
41, 3 S 538, 8 AmSR 502. 

[a] Contract relation.—The grant 
of an easement or a use by the muni- 
cipality by ordinance, with a condi- 
tion attached to be performed by the 
grantee beneficial to the grantor, 
when accepted by the grantee and 
acted on by both parties, constitutes 
a contract between them, from which 
neither party can recede, except upon 
the terms provided for or contem- 
plated by the contract. St. Louis v. 
Western Union Tel. Co., 638 Fed. 68 
[aff 166 U. S. 388, 17 SCt 608, 41.L. 
ed. 1044]; Springfield v. Inter-State 
Independent Tel., etc., Co., 279 Till. 
324, 116 NE 631; Springfield  v. 
Sona nels Cons, Re) Co., ) 208" Tliv A 


[b]. Right not reserved.—A provi- 
sion in an ordinance that the rights 
granted shall be subject to all rea- 
sonable ordinances thereafter enacted 
does not reserve the right to increase 
the compensation to be paid for the 
use of the streets, but reserves only 
the power to make additional regu- 
lations under its governmental or 
police powers. Springfield v. Spring- 
field Cons. R. Co., 208 Til. A. 11. 

11. Springfield vy. Inter-State Inde- 
pendent. Tel.,. ete., Co., 279 Tl. 324, 
116 NE 631. 

[a] The expression in the ordi- 
nance granting the right to occupy 
streets. of the consideration for such 
right excluded the right to demand 
another and different consideration 


‘Island, ete, R. Co. 


for the occupation or use of the street?® and also 
of a license»tax or feet” is reviewable by the court. 

[§ 3804] g. Modification or Alteration. While or- 
dinarily the municipality cannot arbitrarily make 
substantial changes in the contract'® involving the 
right to use streets for a public purpose,!® it may, 
in the due exercise of its power to regulate the 
use of streets,?° make certain changes as to the use 
of the street under the contract.?! 
constitutional provisions a municipality is sometimes 
prevented from making certain contracts as to the 
use or occupation of the streets which may not be 
modified by appropriate action of the municipality.?? 
A reservation of the right to alter and amend has 


By virtue of 


for the right so to occupy the streets. 
Springfield vy. Inter-State Independent 


ate etc, Co., 279 Ill, 324, 116 NE 

12. See infra § 3804. 

13. Southwestern Tel., etc., Co. v. 
Dallas, (Tex. Civ.’ A.) 74 SW 636 
[writ of error dism 248 U, S. 590 
mem, 39 SCt 7 mem, 63 L. ed. 435 
mem]. 


14. Wyandotte v., Corrigan, 35 
Kan, 21, 10 P 99; New Orleans v. New 
Orleans City, etc., R. Co., 40 La. Ann. 
587, 4 S 512. 

15. Edison Electric Illum. Co. v. 
Tamaqua, 13 Pa. Dist. 86. But see 
New Castle y. Chicago Illum. Elec- 
tric Co., 16 Pa. Co. 663 (as to fee 
for poles used exclusively under con- 
tract for furnishing light to muni- 
cipality). 

16. St. Louis v. Western Union 
Tel. Co.; 148 U. S. 92, 13 SCt 380, 37 
L, ed. 380 [rev 39 Fed. 59]; St. Louis 
v. Western Union Tel. Co., 63 Fed. 
68 [aff 166 U. S, 388, 17 SCt 608, 41 
L. ed. 1044]. 

17. Postal Tel.-Cable Co. v. Tay- 
lor, 192 U. S. 64, 24 SCt 208, 48 L. 
ed. 342. And see cases supra note 8. 

18. Grant or franchise as contract 
see supra § 3797. 

19._ Morristown y. East Tennessee 
Tel. Co,, 115 Fed. 304, 58 CCA 132; 
New Orleans v. Great Southern Tel., 
etc., Co,, 40 ha. Ann. 41, 3. S (53378 
AmSR 502; Plattsmouth y. Nebraska 
Tel. Co.,-80 Nebr, 460, 114 NW 588, 
127 AmSR 779, 14 LRANS 654: Coney 

> v. Kennedy, 15 
App. Div. 588, 44 NYS 825. See also 
supra § 3808 text and note 12. 

20. See supra §§ 8679-3685. 

21. Baltimore y. Baltimore Trust 
Co., 166 U. S. 673, 17 SCt 696, 41 L. 
ed. 1160 [rev 64 Fed. 153]. See 
Chesapeake, etc., Tel. Co. v. Balti- 
more, 89 Md. 689, 710, 43 A 784, 44 A 
1033 (explaining Lake Roland El. R. 
Co, v. Baltimore, 77 Md. 352, 26 A 
510, 20 LRA 126, as going on “the 
ground that such contracts are made 
upon the implied condition, under- 
stood and accepted by the grantee, 
that if the safety, health or morals of 
the public shall require the... 
modification of such contract it may 
be... modified under the police 
power of the State, or of the city, 
where the city has been vested by 
the State with such power’). 

22. Houston v. Southwestern Bell 
Tel. Co., 259 U. S.' 818, 42) Sct 486, 
66 L. ed. 961 [aff 268 Fed. 878]; 
Southwestern Tel., etc., Co. v. Dallas, 
(Tex, Civ. A.) 174 SW 636 [writ of 
error dism 248 U. S. 590 mem, 39 
SCt 7 mem, 63 L. ed. 435 mem]. 

_{a] Thus a constitutional provi- 
sion prohibiting irrevocable or un- 
controllable grants of special privi- 
leges, and making all privileges and 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number 


3804-3806} 


been construed as authorizing such alterations and 
amendments as are reasonable and necessary.?* 

- Modification by mutual agreement. The right of 
the municipality and the grantee to modify by mu- 
tual agreement a contract under which certain rights 
and privileges are granted has been upheld or recog- 
nized.”* 

Method of modifying or altering. Where the 
original franchise was granted by ordinance but 
was not required by statute to be so granted, it may 
be modified by resolution.?> 

[§ 3805] h. Duration and Termination*°—(1) In 
General. Ordinarily a right or privilege to use or 
occupy streets terminates at the time fixed in the 
grant or ordinance conferring such right or privi- 
lege,?7 and the failure of the municipality to fulfill 
its contract to take and pay for the plant of the 
company which is using or occupying the street at 
the expiration of the time so fixed does not pro- 
long the rights of such company.’ Where an exclu- 
sive privilege in the streets for a term of years is 
granted on condition that the municipality shall 
have the right to purchase the plant at a certain 
time, the municipality may treat the contract as 
annulled so far as the grant of exclusive privileges 
is concerned upon the refusal by the company to 
sell at the specified time.?®, Rights in streets are 
not necessarily extinguished by the failure of the 
grantee to exercise other rights contained in the 
same grant, which under the grant the grantee is not 
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» required to exercise.2° f 


Extension. The period for the use of the street: 
may be extended by an implied agreement or con- 
tinued recognition of the right to use the street 
after the time originally fixed.*t In such ease the 
right ordinarily continues for an indefinite period,” 
and the use may usually be terminated on due notice 
by either the municipality or the oceupant.*3 

Where the grant or franchise is invalid and, there- 
fore, does not bind the municipality, the grantee 
may discontinue the operation of its plant and 
thus terminate its rights and privileges in the 
streets.°* Where the municipality had no power 
to authorize the use of any street for a certain pur- 
pose, the mere use for such purpose by a public 
service company under an ordinance for the period 
limited thereby does not estop such company from 
thereafter using the streets under its general 
powers.*> 

Reversion to municipality. Where a public utility 
company abandoned the use of the surface ofa 
street on acquiring a right to use the street in a 
different way, it was held that the land in the street 
reverted to the municipality for street purposes 
without a formal release from the company.*¢ 

[§ 3806] (2) Revocation, Annulment, Forfeiture 
or Abandonment; Provisions for Termination®’—(a) 
Revocable License.** A mere license to use or oc- 
cupy a street is revocable by the municipality in 
the exercise of its discretion,®® at least where the 


franchises granted by the legislature 
or created under its authority subject 
to the control thereof, prevents a 
city from making contracts for the 
future fixing of rates of utilities, 
which may not be modified at any 
time by appropriate action of the 
municipality. Houston y. Southwest- 
ern Bell Tel. Co., 259 U. S, 318, 42 
SCt 486, 66 L. ed. 961 [aff 268 Fed. 
878]. 

oa Chicago, etc., R. Co. v. Minne- 
sota Cent. R. Co., 14 Fed. 525, 4 Mc- 
Crary 606. 

24. Chicago City R. Co. v. Peo., 73 
Til. 541; Gathright v. Byllesby, 154 
Ky. 106, 157 SW 45; Louisville Home 
Tel. Co. v. Louisville, 130 Ky. 611, 
113 SW 855; Black v. New Orleans R., 
ete., Co., 145 La. 180, 82 S 81. 

[a] Charter provision granting 
power.—A charter provision giving a 
city all powers and functions which, 
under the constitution, have been or 
eould be granted to any city has been 
eonstrued as authorizing the city 
to modify its contracts granting 
privileges, with the consent of other 
parties to such contracts. Black _v. 
New Orleans R., etc., Co. 145 La. 
180, 82 S 81. ; 

25. State v. Cowgill, etc., Milling 
Co., 156 Mo. 620, 57 SW 1008. 

26. Cross references: 

Duration and termination of: 

Franchise in general see Franchises 

§§ 98-117. 

Grant to maintain: 

Electrical equipment see Elec- 
tricity § 21. 
Gas pipes see Gas § 17. 

Railroad see Railroads [33 Cyc 
201, 221 et seq]. Nisan 
Street railroad see Street Rail- 
roads [86 Cyc 1364, 1370- 
1874]. , 
Telegraph or telephone equip- 
ment see Telegraphs and Tele- 
phones [37 Cyc 1613 et seq]. 
Water pipes see Waters [40 Cyc 


Power of municipality in regard to 
duration of grant see supra § 3774. 
Effect of detachment or annexation 

- Ay ath see supra § 124 in 43 


“27. Louisville Trust Co. v. Cin- 
cinnati, 738 Fed. 716 [rev _on other 
grounds 76 Fed. 296, 22 CCA 334]; 


Mutual Union Tel, Co. v. Chicago, 16 
Fed. 309, 11 Biss. 539; Keokuk Gas- 
Light, etc., Co. v. Keokuk, 80 Iowa 
137, 45 NW 555; Canal, ete. R. Co. 
v. New Orleans, 39 La. Ann. 709, 2S 
388; Detroit v. Detroit United R. Co., 
172 Mich. 136, 157 NW 645 [aff 229 
U; 'S. 39,33 SCt’ 69%; 57 T.-ed." 10563). 

[a] Upon the expiration of the 
grant the company becomes a tres- 
passer, and may be compelled to va- 
cate the streets. Detroit y. Detroit 
United R. Co., 172 Mich. 136, 1837 NW 
645° [aff 229. Uy -S. 39, 83° SCt 697,757 
L, ed. 1056]. 

{b] Without. any express direc- 
tion from the city council and with- 
out notice to the company, the mayor 
has no power of his own motion after 
such time to cut and remove the 
wires of the company, and he is li- 
able as a trespasser for so doing. 
Mutual Union Tel. Co. y. Chicago, 16 
Fed. 309, 11 Biss. 539. 

28. Canal, etc., St. R. Co. v. New 
Orleans, 39 La. Ann. 709, 2 S 388. 

29. Montgomery Gas-Ltght Co. v. 
Montgomery, 87 Ala. 245, 6 S 113, 4 
LRA 616. 

30. Cincinnati v. Covington, 
Bridge Co., 20 Oh. Cir. Ct. 396, 10 Oh, 
Cire Dec, 792. 

31. Denver v. Denver Union Wa- 
ter Co., 246 U. S. 178, 190, 38 SCt 278, 
62 L. ed. 649; Hill v. Elizabeth City, 
298 Fed. 67; Plizabeth City Water, 
ete., Co. v. Elizabeth City, 188 N. C. 
278, 124 SE 611. 

32. Denver v. Denver Union Water 
Co., 246 Wi S.178,2190, "38 SCt 278; 
62 L. ed. 649; Hill v. Elizabeth City, 
298 Fed. 67; Elizabeth City Water, 
etec., Co. v. Elizabeth City, 188 N. C. 
278, 124 SE 611. 

33. Denver v. Denver Union Water 
Cor 246", <S.2. 178, 0590) 38 Sot 278" 
62 L. ed. 649; Hill v. Elizabeth City, 
298 Fed. 67; Elizabeth City Water, 
etce., Co. v. Elizabeth City, 188 N. C. 
278, 124 SE 611. 

34. Lead v. Western Gas, etc., ‘Co., 
44 S. D. 510, 184 NW 244. 

35. Atlantic, etc., R. Co. vy. ‘St. 
Louis, 66 Mo. 228 [rev 3 Mo. A. 315]. 

86. Tocci v. New York, 73 Hun 46, 
25 NYS 1089. : 

37. Revocation or forfeiture of: 
Franchise in general see Franchises 

§§ 111, 112-117, 


etc.,' 


hae 4 to maintain: 
ectrical equipment = 
ea. p see Electric 
Gas pipes see Gag § 16. 
err ae see Railroads [33 Cyc 
Street railroad see Street Rail- 
roads [386 Cye 1371-1374]. 
Peretane or Lolephoue equipment 
elegraphs and Tel 
[87 Cye 1615]. eee 
ae Os pipes see “Waters [40 Cyc 
38. “License” and “franchise” ; 
tinguished see Franchises §§ tan 
; meron of licenses: : 
n general see Lic — 
Ree enses §§ 109-118, 
icense to abutting o 
Seat & owner see supra 


39. U. S.—Seaboard Air Li 
Co. v. Raleigh, 242 U.S. ip an sek 
8, 61 L. ed. 121; U. S. v. Boston El 
E. Co., 178 Fed. 963; McPhee, ete., 
Ve nion ac, 5 a 
et CBA ate Co., 158 Fed, 5, 
el.—Murden v. Lewi 
6 506. ; wis, 29 Del, 48, 
-—Snyder vy. Mt. Pulaski 
397, 52 NE 62, VR Aa hy imesach sae? 
owa.—-State v. Des Moi i 
Co., 159 Iowa 259, 140 NW 431, acy 
v. Oskaloosa, 143 Iowa 704, 121 NW 
542, 31 LRANS 853. 
ee evil v. Princeton, 118 SW 


N. Y.—Hickok v. Mt. Vernon. 14 
App. Div. 599, 130 NYS 254 ‘ioe 
dism 207 N. Y. 736 mem, 101 NH 1105 
One cerelankt 

h.—Cincinnati, etc., R. Co. v. ‘= 
thage, 36 Oh, St. 631, ¥: Cae 

Or.—Savage v. Salem, 23 Or. 381, 31 
P. 832, 87 AmSR 688, 34 LRA 787. 

ex.—Ex p. Stallcups, 87 5 
208, 220 SW 547. ase ve Cab 

is.—Warden v, Hart, 162 is. 
495, 156 NW 466. Wile 

[a] House boat on street.—If the 
mayor of an incorporated town had 
authority to give the owner of a 
house boat permission to place it 
within the limits of a publie street 
or highway, the mayor and the com- 
missioners also had power and au- 
thority to revoke such license. Mur- 
den/v. Lewes, 29 Del. 48, 96 A 506. 

[b] Moving house.—Under a stat- 
ute empowering the city council to 
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licensee has not acted under such license,*? or 
where the right to revoke is expressly reserved ;** 
and long continued possession under a mere license 
ordinarily does not affect the right to revoke it.*° 
The right of the municipality to waive a provision 
in a mere license, on the performance of which the 
right to use or occupy streets depends, has been 


upheld. 4 
Compensation on revocation. 


General. While, consistently with 


prevent injury to, trees along the 
streets, and an ordinance prohibiting 
cutting trees or pranches' thereof 
without the consent of the owner 
and the mayor, a permit to move a 
house along streets was properly re- 
voked, where it appeared, after the 
house had been moved a short dis- 
tance, that injury _to trees had al- 
ready resulted and that further in- 
jury would result. Hickok v. Mt. 
Vernon, 145 App. Div. 599, 130 NYS 
254 [app Sake N. Y. 7386 mem, 101 
NE 1105'mem]. 

40. Galveston City R. Co. v. Gal- 
veston City St. R, Co., 63 Tex, 529. 

41. Coverdale v. Edwards, 155 Ind. 
374, 58 NH 495; Yellow Taxicab Co. 
vy. Gaynor, 82 Misc. 94, 143 NYS 279 
[aff 159 App. Diy. 893, 144 NYS 299]; 
Spencer v. Mahon, 75 S. C. 232, 55 SH 
321. 

42. Seaboard Air Line R. Co, v. 
Raleigh, 242 U. S. 15, 37 SCt 8, 61 L. 
ed. 121. ' 

[a] General implication may not 
be resorted to for the purpose ot con- 
verting a grant by a municipality 
which is on its face a mere revocable 
license into a contract for a stated 
period or in perpetuity. Seaboard Air 
Line R. Co. v. Raleigh, 242 U. S. 15, 
37 SCt 8, 61° L., ed. 121. 


43. Chicago City R. Co. v. Peo, 
Tl. 541. 
fev Savage v. Salem, 23 Or. 381, 31 


832, 37 AmSR 688, 24 LRA 787; 
dents vy. Perry, 82 Vt. 301, 73 A 574. 
45. Cross references: 
Forfeiture or revocation of grants or 
. franchises: é 
In general see Franchises §§ 111— 
Aa Ts 
Electrical system see Hlectricity § 
1 


Gas system see Gas § 17. 

Railroad see Railroads. é 

Street railroad see Street Rail- 
roads [86 Cye 1371]. 

Telegraph and telephone system see 
Telegraphs and Telephones [387 
Cyc 1613 et seq]. 

Water system see Waters [40 Cyc 
TG velo. . 

46. See supra § 3693. 

47. East St. Louis Union R., Co, v. 
East St. Louis, 39 Ill. A. 398; State 
v. Norwood, 23 Oh. Cir. Ct. N. S, 145; 
Waukesha Hygeia Mineral Spring Co. 


vy. Waukesha, 83 Wis. 475, 53 NW 
675. 

48. See supra § 3797. 

49. See supra § 3798. 

50. U. S.—Old Colony Trust Co. v. 


Omaha, 230 U. S. 100, 33 SCt 967, 57 
L. ed, 1410; Boise Artesian Hot, etc., 
Water Co. v. Boise City, 230 U. S. 
84, 33 SCt 997, 57 L. ed. 1400; South- 
ern Pac. Co. v. Portland, 177 Fed. 
O58 ufate war 2. 18. Doo moo noCk 30s, 
57 Ll. ed. 642]; Morristown v. Hast 
Tennessee Tel, Co., 115 Fed. 304, 53 
CCA 132; Logansport R. Co. y. Lo- 
gansport, 114 Fed. 688 [app dism 192 
U. S. 604 mem, 24 SCt 851 mem, 48 
L, ed. 584 mem]; Baltimore Trust, 
etc., Co. v. Baltimore, 64 Fed. 153 


There is authority 
for the view that a municipality which has granted 
a license to occupy a street for a public purpose 
eannot revoke the license so-as to deprive the li- 
censee of the benefit of expenditures he has made 
under the license in the absence of any showing 
that the structure involved is unlawful.** _ 

[§ 3807] (b) Grants and Franchises**—aa. In 
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have been referred to herein, a municipality may 
reasonably regulate the exercise of grants and fran- 
chises to use streets for a public purpose,*® and 
may revoke or repeal, before acceptance, an ordi- 
nance conferring rights as to such use,*7 a grant of 
such rights duly accepted constitutes a contract** 
or ereates a property right,*? and the municipality 


cannot thereafter revoke or otherwise terminate 


the rules which 


[rey on other grounds 166 U._8. 673, 
17 SCt 696, 41 L. ed. 1160]; Chicago, 
ete., R. Co. v. Minnesota Cent. R. Co., 
14 Fed. 525, 4 McCrary 606. 

Ariz.—Bisbee v. Bisbee Impr. Co., 
8 Ariz: 126,. 157, Pi 228% 

Cal. Workman vy. Southern Pac. R. 
Cox, 7212940 Cali it 586) 628 Pol 8,1 teers 
Arcata v. Arcata, etce., R. Co., 92 Cal. 
639, 28 P 676. . 

1ll.—Edwardsville v. Central Union 
Tel. Co, 309 Ill, 482, 141 NE 206 
[aff Ill, A. 424]; Sullivan v. Best, 
286 Ill. 315, 121 NE 565; Springfield 
v. Inter State Independent Tel., etc., 
Co., 279 Ill. 324, 116 NE 631 [aff 201 
Ill, A. 227]; Canton -v. Illinois Cent. 
Electric R. Co., 272 Ill. 306, 111 NE 
1007; Peo..v. Chicago Tel. Co., 245 
Ill, 121, 91 NE 1065; Madison v. Al- 
ton, ete, Tract, Co.,° 235 Ill. .3846,) 86 
NE 596; Peo. v. Blocki, 203 Ill. 363, 67 
NE 809; Peo. v. Central Union Tel. 
Co., 192 Ill. 307, 61 NE 428, 85 AmSR 
338; Chicago Municipal Gas Light, 
ete., Co. v. Lake, 130 Ill. 42, 22 NE 
616; .Quincy v. Bull, 106 Ill. 337 
{aff 9 Ill, A. 127]; Rock Island v. 
Central Union Tel. Co., 132 Ill. A. 
248; London Mills v. Fairview Lon- 
don Tel. Cir., 105 Ill. A. 146 [aff 208 
Ill. 289, 70 NE 313]; Dickerson y. Le 
Roy, 72 Ill. A. 588. 

Ind.—Indianapolis v. Consumers’ 
Gas Trust Co., 140 Ind. 107, 39 NE 
433, 49 AmSR 183, 27 LRA 514, 

La.—New Orleans y. Great South- 
ern Tel., etc., Co., 40 La. Ann. 41, 3S 
533, 8 AmSR 502. 

Md.—Chesapeake, etc., Tel. Co. v. 
Palen gs 89 Md. 689, 43 A 784, 44 A 

vo. 

Mich.—Stevens v. Muskegon, 111 
Mich. 72, 69 NW 227, 36 LRA 777. 

-N. J.—Phillipsburg Electric Light- 
ing, ete., Co. v. Phillipsburg, 66 N. J. 
L. 505, 49 A 445; Hudson Tel, Co. v. 
Jersey City, 49 Nv J. L. 808, 8 A128; 
,0 AmR 619; Suburban Electrie Light, 


ete., Co. vy. Hast Orange Tp., (Ch.) 
41 A 865. 
N. Y.—Wakefield v. Theresa, 125 


App. Div. 38, 109 NYS 414; Brooklyn 
Cent. R. Co. v. Brooklyn City R. Co., 
32 Barb. 358; Milhau v. Sharp, 17 
Barb. 435 [aff 28 Barb. 228, 7 AbbPr 
220 (aff 27 N. Y. 611, 84 AmD 314)]; 
Bohl. v. Schenectady, 128 Misc. 863, 
220 NYS 349. 

Oh.—State vy. Norwood, 43 Oh. Cir. 
Ct. .N.S..145 5), Cincinnati. v. ,.Cincin- 
nati Mdison Electric Co., 11 Oh, Dec. 
(Reprint) 815, 26 CineLBul 104. 

Pa.—Avocea v. Pittston, etc., St. R. 
Co., 7 Kulp 470, 

Ss. D.—Missouri River Tel. Co. v. 
Mitchell, 22 S, D. 191, 116 NW 67. 

Tex.—Houston y. Houston City St. 
R, Co., 88 Tex. 548, 19 SW 127: Rio 
Grande. R. Co. v. Brownsville, 45 
Tex. 88. 

Vt.—Rutland Electric Light Co. v. 
Marble City Electric Light Co., 65 
Vt. 377, 26 A 635, 36 AmSR 868, 20 
LRA 821. 

{a] The consent the municipal- 
ity, which is sometimes a condition 
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the grant,°° except where there is a failure to com- 
ply with the terms of the grant,°! where, according 
to some cases, the safety, health, or morals of the 
publie require rescission and the municipality is au- 
thorized to exercise the police power in this regard,®” 
where revocation is authorized by statute,®* or where 
the right to revoke is reserved by the municipality.®* 
The reservation of the right to revoke must be 
clear and explicit.°° 


Where a municipality has 


precedent to the right to locate equip- 
ment or structures or to operate, al- 
though the right to use or to occupy 
the streets is derived directly from 
the state, cannot arbitrarily be re- 
voked. n re Kings County El. R. 
moe Bare s Sits sae 18; Missouri 

iver, Tels (Co. vy, itchel A 

191, 116 NW 67. nde 

Cross references: 

Grant or franchise as: 

Contract protected by constitution 
see Constitutional Law §§ 632, 
641; Franchises § 33. 

Creating vested right protected by 
constitution in general see Con- 
Stitutional Law § 538. 

Property protected by constitution 
see Constitutional Law §§ 988 
993; Franchises § 33. : 

51. Gas, ete., Securities Co. v. 
a GENE etc., are: Corp., 266 Fed. 
» Lapp dism sub nom. Be v. Ne 
York, 262 U. S. 196, 48 SCE Bis er 
L. ed. 946]; New York Electric Lines 
Co. v. Gaynor, 218 N. Y. 417,113 NE 
519; Bohl v. Schenectady, 128 Mise, 

863, 867, 220 NYS 349 [cit Cyc]. 
Wisden not shown.— 
Nic eresa, ° i 
38,109 NYS 414,” 17> APP. Rive 
asne ee for revocation see infra § 


52. See infra § 3808. 
: edford, etc., R. Co. vy, - 
erville, 111 Mass. 232: Nevoes ee 


Omnibus Co. v. Newark, 96 N. J.!L. 


a Bt A 152. 

a Failure to comply with condi- 
tion of grant is pralndten terete 
a consent to the operation of a bus 
line after notice and hearing under 
Rua Oe eee Newark Gen. Omni- 
US: COs va ewark, n 

iA ise 96 ON. i SecT eis See 

54. outhern Bell Tel., ete. 
Richmond, 103 Fed, 31, 44 ees 
[aff 98 Bed. 671, and app dism 22 
SCt 934 mem, 46 L. ed. 1264 mem]; 
Red Bluff vy. Southern Pac. Co., 44 
Cal. A. 667, 187 P 152; Belleville v. 
Citizens Horse R. Co., 152 Til. 171 
38 NE 584, 26 LRA 681 [rey 47 Ill. A’ 
388]; Union St. R. Co. v. Snow 113 
Mich. 694, 71 NW 1073 [writ of 
error dism 168 U. S. 706 mem, 18 SCt 
947 mem, 42 L. ed. 1214 mem]. 

[a] A resolution granting permis- 
sion to close and use a street for 
railroad purposes, on condition that 
the title shall remain in the public 
and that no permanent rights therein 
are granted, does not cause the street 
to cease as a highway, and does not 
give any right to obstruct the street 
any longer than the city sees fit to 
permit it. Red Bluff v. Southern Pac. 
Coy A ce ae 667, 187 P-152. 

fi wensboro v. Cumberland Tel, 
ete., Co., 230 U. S. 58, 83 SCt 988, 57 
L. ed. 1389; New Orleans v. Great 
Southern Tel., etc., Co., 40 La. Ann. 
41, 3 S533, 8 AmSR 802. 

[a] Right not reserved.—(1) The 
reservation in a granting ordinance 
of the power to alter or amend as 
the necessities of the municipality 


; ET ae re 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 3807-3808] 


granted a franchise by an ordinance providing for 
a deposit to be made to become the property of the 
municipality at any time that the franchise is for- 
feited, and subsequently passes an ordinance revok- 
ing the franchise for failure to comply with its 
terms but providing for the return of the deposit, 
the grantee cannot successfully claim both that the 
franchise is valid and also that the deposit should 
be returned,°® but the grantee company is entitled 
to the deposit where it has accepted the revoking 
ordinance, even though there was not an express 
acceptance.” 

Forfeitures not favored. The forfeiture of rights 
in respect of the use of streets is not favored.®® 
Thus the court will not permit its enforcement of 
an alleged condition subsequent, where the contract 
does not clearly compel such action,®® nor will it 
enforce a forfeiture for failure to comply with a 
requirement as to the time of completion of the 
plant in question where there are no strong and 
cogent reasons which require it.6° Moreover, in 
order that there may be a forfeiture for abandon- 
ment by nonuser, the abandonment must be a clear, 
unequivocal, and decisive act showing a determina- 
tion not to use or to claim the benefit of the fran- 
chise.®+ 
- Who may assert right to revoke or annul, or to 
claim loss or forfeiture.°* For a sufficient and 
proper reason®® the state may claim a forfeiture 
of a grant or franchise to use streets.°* Where the 


right to use or occupy streets is derived directly’ 


from the state and not from the municipality, it 
cannot be revoked by the municipality,°° even though 
the consent of the city is a condition precedent to 
the right to locate the equipment or structures or 
to operate;°° and a like view has been taken where 
the municipality grants the mere right to use the 
streets by virtue of power delegated to it.°* More- 


may demand is merely a reservation 65. 


of the police control of the streets 
and does not reserve any right to 
revoke or repeal such _ ordinance. 


Owensboro v. Cumberland Tel., etc., | 638; 
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Wichita vy. Old Colony Trust 
Co., 132 Fed. 641, 66 CCA 19 [mod 123 
Fed. 762]; New York Cent, 
Co. v. New York, 202 N. Y. 212, 95 NE 
Burlington Light, 
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over, it has been held that, where the state has 
not conferred the right to sue, the municipality can- 
not maintain a suit for the forfeiture of a fran- 
chise for misuser or nonuser,*® even though the 
municipality is the agent of the state in making the 
grant.°? But where the grant is made by the mu- 
nicipality, its right to revoke or to claim a forfei- 
ture for a sufficient and proper reason has been 
recognized or upheld in some eases,’® especially 
where the power to revoke is delegated to the mu- 
nicipal body which has the power to make grants,”4 
Moreover, there is authority for the view that a 
breach of a condition subsequent in the contract 
between the municipality and the grantee of the 
right to use a street can be taken advantage of only 
by the municipality,”? and that in the absence of 
action by the municipality an owner of property 
abutting on the street in question cannot complain.” 
But it has been held that an abutting owner may 
rely on the grantee’s failure to exercise a franchise 
within the time specified therein, which by its terms 
was to cease and determine for such failure.“* The 
loss of the right to use streets under a permit, by 
a failure to exercise it, may be taken advantage of, 
as against the grantee, by the municipality,” and its 
officers,“® and also by a public utility corporation 
whose equipment the grantee claims the right to 
use.?? 

[§ 3808] bb. Grounds for Revocation, Annulment, 
or Forfeiture. While, according to some cases, there 
cannot be an abandonment of a franchise without 
the concurrence of the state,7® nonuser or abandon- 
ment,’® the abuse of the right,8° or, according to 
some cases, the fact that the safety, health, or 
morals of the public require termination,§! may be 
ground for annulment, forfeiture, or revocation. 
Moreover, a failure to comply with a condition as 
to the time within which the grantee’s system shall 


the grantee. Knight v. Kansas City, 
etc., R. Co., 70 Mo. 231. (2) Nor can 
an abutting owner maintain a suit 
to prevent the occupation of the 
Street by the grantee. Hovelman Vv. 


hci Ee 


etc; | Co. 4M. 


Co., 230 U. S. 58, 38 SCt 988, Bye We 
ed, 1389. (2) In an ordinance grant- 
ing certain privileges to a corpora- 
tion, a proviso that the acts of the 
company under the ordinance shall be 
subject to any ordinances thereafter 
passed does not convert the grant 
into a mere revocable permit, but 
only subjects the company to future 
regulations, not inconsistent with the 
ordinance itself. New Orleans. Vv. 
Great Southern Tel., etc., Co., 40 La. 
Ann. 41, 3 S 533, 8 AmSR 502. 


56. Cincinnati Union Depot, etc., 
Co. v. Cincinnati, 105 Oh. St. 311, 137 
NE 14. ; 

57. Cincinnati Union Depot, etc., 
Co. v. Cincinnati, supra. 

58. State vy. Iowa Tel. Co. 175 


Towa 607, 154 NW 678, AnnCas1917E 
539. And see cases infra notes 59-61. 

59. Chicago, etc., R. Co. v. Minne- 
sota Cent. R. Co., 14 Fed. 525, 4 Mc- 
Crary 606. 

eb. Bisbee v. Bisbee Impr. Co., 18 
Ariz. 126, 157 P 228. 

6l. State v. Citizens’ St. R. Co., 80 
Nebr. 357, 114 NW 429. 

62. Method of enforcement see in- 
fra § 3810. 

63. Grounds for forfeiture, annul- 
ment, or revocation see infra § 3808. 

64. State v. West End Light, etc., 
Co., 246 Mo. 653, 152° SW 76; State 
v. St. Louis Light, etc., Co., 246 Mo. 
618, 152 SW 67; State v. Hast Fifth 
St. R. Co., 140 Mo. 539, 41 SW 955, 
#2 AmSR 742, 38 LRA 218. 

{a] Grant made by the munici- 
pality as the agent of the state.— 
State v.. St. Louis Light, etc., Co., 246 
Mo. 618, 152 SW 67. 


Burlington, (Vt.) 106 A 513. 

Grantor of franchise in general see 
Franchises §§ 40—51. 

66. New York Cent., etc., R. Co. v. 
New York, 202 N. Y. 212, 95 NE 638; 
Delaware, etc., R. Co. v. Buffalo, 65 
Hun 464, 20 NYS 448; New York v. 
Montague, 68 Misc. 176, 124 NYS 959. 

67. State v. St. Louis Light, etc., 
Co., 246 Mo. 618, 152 SW 67. 

68. Milwaukee Electric R.,_ etc., 
Co. v. Milwaukee, 95 Wis. 39, 69 NW 
794,60 AmSR 81, 36 LRA ‘45. 


69. Milwaukee Electric R., etc., 
Co. v. Milwaukee, supra. 
70. Chesapeake, etc., Tel. Co. v. 


| Baltimore, 89 Md. 689, 43 A 784, 44 


A 1038 [expl Lake Roland Wl. R. Co. 
v. Baltimore, 77 Md. 352, 26 A 6510, 
20 LRA 126]; Plymouth Tp. v. Chest- 
nut Hill, etc., R. Co., 168 Pa. 181, 32 


A 19. See also infra §§ 3808, 3810 
passim, hy. 

71.) Gas, ete, Securities: Co, uv. 
Manhattan, etc. Tract. Corp., 266 


Fed. 625 [app dism sub nom. Begg 
v. New York, 262 U. S. 196; 43 Sct 
5138, 67 L. ed. 946]. 


72. Knight v. Kansas City, etc., 
R. Co., 70 Mo. 231. 
73. Hovelman v. Kansas’. City 


Horse R. Co., 79 Mo. 632; Knight v. 
Kansas City, .etc., R. Co., 70 Mo. 


31. 

[a] Actions by abutting owner.— 
(1) In the absence of any showing 
that the municipality has taken ad- 
vantage of a provision to revoke the 
franchise or to declare it forfeited, 
an abutting owner cannot maintain 
an action for damages for an alleged 
wrongful occupation of the street by 


Kansas City Horse R. Co., 79 Mo. 632. 

74 Manton vy. South Shore Tract, 
Co., 121 App. Div. 410, 106 NYS 82. 

75. New York Hlectriec Lines Co. 
v. Gaynor, 218 N. Y. 417, 118 NE 519, 

76. New York Hlectric Lines Co. 
v. Gaynor, supra. 

77. New York Electric Lines -Co. 
v. Gaynor, supra. 

78. Wright v. Milwaukee Electric 
R., ete., Co., 95 Wis. 29, 69 NW 791, 
60 AmSR 74, 36 LRA 47, 

79. Old Colony ‘Trust Co. v. 
Omaha, 230 U. S. 100, 33 SCt 967, 
57 L. ed. 1410; State v. West End 
Light, etc., Co., 246 Mo, 653, 152 SW 
76; State v. Hast Fifth St. R. Co., 
140 Mo. 5389, 41 SW 955, 62 AmSR 
742, 38 LRA 218; New York Electric 
Lines Co. v. Gaynor, 218 N. Y.. 417, 
113 NE 519. 

[a] The exercise within a reason- 
able time of a permission to use 
streets has been regarded as an im- 


| plied condition, for a failure to com- 


ply with which the permission could 
be withdrawn or revoked. New York 
Electric Lines Co, vy. Gaynor, 218 N. 
Y. 417, 118 NE 519. 

[b] Facts insufficient on which to 
base forfeiture for nonuser.—Heston- 
ville, etc., R. Co. v. Philadelphia, 89 
Pa. 210. : 

s0. Old Colony Trust Co. v. 
Omaha, 230 U. S. 100, 33 SCt 967, .57 
L. ed, 1410. . 

81. Chesapeake, ete., Tel. Co, vy. 
Baltimore, 89 Md. 689, 48 A 784, 44 
A 1033 (explaining Lake Roland El. 
R. Co, v, Baltimore, 77 Md, 352, 26 
A 510, 20 LRA 126). 

[a] Plant not shown to be a nui- 
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be completed and in operation has been regarded 
as ground for annulment or forfeiture.*? <A default 
in. performance is sometimes made a ground for 
termination by the express terms of the grant,°* or 
by virtue of statute.’¢ It has been held that fraud 
or misrepresentation affecting the enactment of the 
granting ordinance,®> or matters which are ex- 
traneous to the grant or its exercise,*° are not 
grounds for revocation. It has been held that the 
grantee’s failure to complete the work within the 
time limit was excused by the fact that such com- 
pletion was prevented by a suit to prohibit the per- 
formance of the work.** 

[§ 3809] cc. Waiver or Loss of Right To Revoke 
or Forfeit.88 The state may waive a forfeiture,*® 
and the municipality may waive the performance of 
provisions in the contract for the use of the street, 
which it has inserted for its own benefit.°° More- 
over, where the municipality is authorized to grant 
franchises as an agent of the state, the municipal 
body in which the right to act in this regard is 
vested may, according to some cases, waive a for- 
feiture for nonuser as against the state,®t but mu- 
nicipal administrative officers who have no power 
to act on behalf of the state cannot make such 
waiver nor, by their conduct, effect an estoppel.?? 

What constitutes waiver or estoppel. Acquies- 
cence in the continued activities of the grantee may 
be the basis of an estoppel against the municipality 
in respect of the claim that the municipality had no 


sance.—Wakefield v. Theresa, 125 
App. Div. 38, 109 NYS 414. 

82. Chicago Municipal Gas Light, 
etc., Co. v. Lake, 27 Ill. A. 346 [aff 
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the officers, managers, and stockhold- 
ers of the company are different in- 
dividuals from those who were stock- 
holders when the permission was 


oT AP) C-* @ 9 oe ee 
+ alr ih Sy es: _ 


{[§§ 3808-3810 — 


authority to grant the franchise because the grantee 
corporation was not properly organized ;°* that there 
has not been a compliance with requirements as to 
obtaining consents of abutting owners;°* that there 
has been an unauthorized change in the loeation of 
the grantee’s plant;® or that there had not been a 
formal renewal after expiration of the original 
grant.2° Moreover, acquiescence in the completion 
of work pursuant to a grant,®*’ or other conduct 
indicating the recognition of the continued effective- 
ness of the grant,9® may estop the municipality to 
revoke, or to enforce a forfeiture of, the grant be- 
cause of the failure of the grantee to install its 
system within the specified time limit; but mere 
delay on the part of the municipal authorities as 
a matter of indulgence, which does not lead to a 
change in the situation to the prejudice of the 
grantee, does not work an estoppel.®® An attempted 
waiver by municipal authorities of such a provision 
as to time, made after the expiration of the time 
limit, is ineffectual. 

[§ 3810] dd. Method of Enforcement; Necessity 
for Affirmative Action. The breach of a condition 
subsequent or of a provision in the nature of a con- 
dition subsequent does not ipso facto terminate 
rights under a grant of the use or occupation of 
streets ;” 
resort to the courts for the purpose of declaring a 
termination or forfeiture,? and such rights cannot 
be terminated by ex parte action on the part of 


corporations and was in the lawful 
exercise of their franchise. Peo. v. 
Union Gas, etc., Co., 260 Ill. 392, 103 
NE 245. 


according to some cases, there must be a. 


130 Ill. 42, 22 NE 616]; Plymouth Tp. 
v. Chestnut Hill, etc., R. Co., 168 Pa. 
181, 32 A 19. 

{a] What constitutes breach of 
condition.—Chicago Municipal Gas 
Light, ete., Co. v. Lake, 27 Ill. A. 
346 [aff 130 Ill. 42, 22 NE 616]. 

83. Gas, etc., Securities Co. v. 
Manhattan, ete, Tract. Corp., 266 
Fed. 625 [app dism sub nom. Begg 
vi New York, 262 U. S. 196, 43 SCt 
513, 67 TL. ed,-9467+)\ Pacific! R: Co. ‘vi 
Leavenworth, 18 F. Cas. No. 10,649, 
1 Dill. 393; Belleville v. Citizens’ 
Horse R. Co., 152 Ill. 171, 38 NE 584, 


26° LRA 681 [rev 47 Ill. A. 388]; 
Minersville Borough v. Schuylkill 
Peo’ Ry Co., 205 Pa, 394, 54) A 

50. 

[a] Tlustration.—‘‘Shall be for- 
feited” and ‘and shall be _ void.” 
Minersville Borough v. Schuylkill 
Blectric R. Co., 205 Pa. 394, 54 A 
1050. 


[b] Nature of function.—In de- 
termining the terms and conditions 
of a forfeiture, the duly authorized 


municipal body acts legislatively. 
Gas, ete., Securities Co. v. Manhat- 
tan, ete., Tract. Corp., 266 Fed. 625 


[app dism sub nom. Begg v. New 
York; 262 U.S. 196,43 SCt. 513, 67 
L. ed. 946]. 

Self-executing provision see infra 

3810. 

: 84 See statutory provisions. 

[a] Dlustration. — A failure to 
commence operation within the time 
specified in the grant has been re- 
garded as a_ sufficient ground for 
revocation under a statute authoriz- 
ing revocation on a failure to com- 
ply with the terms or conditions 
imposed by the municipal board or 
body which grants the consent. 
Newark Gen. Omnibus Co. v. New- 
ark, 96 N. J. L. 37, 114.A 152. 

85. Phillipsburg Electrie Lighting 
etc., Co. v. Phillipsburg, 66 N. J. L 
505, 49 A 445, : 

86. Phillipsburg Hlectric Lighting, 
ete., Co. v. Phillipsburg, supra. 

[a] Change in personnel of 
grantee corporation.—The fact that 


’ 


granted by a municipal council to 
an electric light company to use 
streets gives no ground for the re- 
peal of the ordinance after the 
streets have been so occupied. Phil- 
lipsburg Electric Lighting, etc., Co. 
v. Phillipsburg, 66 N. J. L. 505, 49 
A 445, 

[b] Violation of its charter or of 
state law by grantee corporation.— 
The fact that a grantee corporation 
is performing acts which are not 
warranted by its charter or which 
are in violation of the laws of the 
state is not, it has been held, a 
ground for recalling the grant of a 
right to use the street where there 
has been no failure to comply with 
the provisions of the grant. Phillips- 
burg Electric Lighting, etc., Co. v. 
Phillipsburg, 66 N. J. L. 505, 49 A 
445, 
pie xf State v. Cockrem, 25 La. Ann. 


ovo. 

88. Estoppel against municipality 
in general see HWstoppel §§ 190-198 
passim, 218, 219. 

89. Peo. v. Los Angeles Electric 
R. Co., 91 Cal. 338, 27 P 673. 

90. Chicago City R. Co. 
78 Tll. 641, 

{a] Provision as to time for com- 
pletion of work.—Chicago City R. Co. 
v. Peo., 78 Ill. 541. 

91. State v. West End Light, etc., 
Co., 246 Mo. 6538, 152 SW 76. 

92. State v. West Hnd Light, etc., 
Co., supra; State v. St, Louis Light, 
etc., Co., 246 Mo. 618, 152 SW 67. 

93. Wyandotte Electric-Light Co. 
ee ee 124 Mich. 48, 82 NW 


v. Peo., 


94. Peo. v. Union Gas, etc., Co., 
260 Ill. 392, 108 NE 2465. 

[a] Facts insufficient to meet 
claim of estoppel.—Such estoppel 


cannot be successfully met on the 
part of the municipality by allega- 
tions that the acquiescence was pro- 
cured by fraudulent representations 
in the preceding negotiations, consist- 
ing merely of the opinions of the 
corporation’s attorneys that it had 
obtained the rights of certain other 


95. Columbus v. Union Pac. R. Co., 
137 Fed. 869, 70 CCA 207. 

96. Wakefield v. Theresa, 125 App. 
Div. 38, 109 NYS 414. : 

[a] Rule applied where there was 
continued recognition of the use of 
Streets under the grant and expen- 
ditures were made by the person 
claiming thereunder. Wakefield v. 
Theresa, 125 App. Div. 38, 109 NYS 


414. 

97. Bisbee v. Bisbee Impr. Co. 
18 Ariz. 126, 157 P 228. R ’ 

98. United Electric Light Co. v. 
East Pittsburg, 230 Pa. 65, 79 A 229, 

[a] MIlustration. — Emphasizing 
only the failure of the grantee to 
file a proper bond and enacting an 
ordinance providing for an extension 
of time, although such ordinance was 
ineffective because certain formali- 
ties were lacking may amount to an 
estoppel. United Electric Light Co. 
arent Pittsburg, 230 Pa. 65, 79 A 
99... Minersville Borough y. Schuyl- 
kill Blectric R. Co., 205 Pa. 394, 54 
A 1050. 

1. Manton v. South Shore Tract. 
Co., 121 App. Div. 410, 106 NYS 82. 

[a] Iustration.—The facts that 
the franchise provided for giving 
bond, and that the highway commis- 
Sloners attempted to waive the time 
for filing it on application of the 
company made after the expiration 
of the two years, could have no effect 
so far as extending the franchise 
ore concer nee eee v. South 
Shore Tract. Co., 121 App. Div. Fy 
106 NYS 82. ‘ ascot ik 7 

2. Hovelman v. Kansas City Horse 
R. Co., 79 Mo. 632; Brooklyn Cent. 
R. Co, v.. Brooklyn: City "Ric Com 32 
Barb. (N._ Y.),.358, 

3. Arcata v. Arcata, etc., R. Co., 
92 Cal. 639, 28 P 676; In re Kings 
County, El Ro YCo., 2105 SN ve oe 
13 NE 18; Brooklyn Cent. R. Co. v. 
Bie ae City) RR. Co., ° 32 Barbs = (Ne 


[a] In the absence of a provision 
for termination, it is RBA to 
resort to the courts for a judgment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§ 3810-3811] 
the municipality. But there is authority for the 
view that the failure to comply with a provision 
for completion of the work involved within a speci- 
fied time limit permits the municipality to termi- 
nate the grant.° Where a statute contains a provi- 
sion declaring a termination or forfeiture for failure 
to complete the work involved within a specified 
time, an appeal to the courts is unnecessary,® and 
a like rule applies where the grant expressly au- 
thorizes revocation or forfeiture by the munici- 
pality.” But the mere fact that the municipality 
reserves the right to declare a forfeiture does not 
affect the rights of the grantee in the absence of 
action by the municipality. A provision that the 
rights and franchises granted shall ‘‘cease and de- 
termine’’ in case of default has been construed 
as fequiring the judgment of a court in order to 
render it effective;® but there is authority for the 
view that such a provision for termination is self- 
operating.?° 

Notice and hearing. In some jurisdictions before 
the municipality ean revoke, annul, or declare for- 
feited a grant or franchise for the use of streets, 
under which property rights have arisen, it must 
give the grantee notice and an opportunity to be 
heard,!+ and it must also take action, quasi-judicial 
in character, declaring the forfeiture.*? In the ab- 
of forfeiture on the ground that the [a] 
work involved was not completed 


within a reasonable time. Arcata 
vy. Arcata, ete., R. Co., 92 Cal. 639, 
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Illustration.—A contract by 
which the grantee promised to con- 
struct and operate waterworks, and 
which contained the provision that, 
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sence of such notice, opportunity to be heard, and 
declaration, the municipality cannot appeal to the 
courts for a declaration of forfeiture.? . Where a 
municipal corporation is authorized by the terms of 
the grant to terminate the rights granted on no- 
tice, a notice which fails to fix the date on which 
such rights are to terminate is not sufficient.4 

Form and nature of proceeding. A proceeding in 
equity is not, according to some cases, a proper 
remedy to enforce a forfeiture of the franchise.!® 
But where, after a valid revocation for breach of 
condition, the grantee proceeds with the use of the 
streets, the municipality may enjoin further opera- 
tions.+6 

[§ 3811] i. Right To Question Validity; Method 
of Attack’’—(1) In General. Where a grant to use 
the streets is made by the state, its validity cannot 
as a rule be inquired into at the suit in equity of 
a private individual.t® Moreover, the view has been 
taken that a municipality or an officer representing 
it is the proper party to sue to test the right’ to 
maintain an obstruction in the nature of a publie 
improvement placed in the streets by permission of 
the city,*® and that a private individual cannot in 
a court of equity question the regularity of the pro- 
ceedings by which a municipality has under duly 
delegated authority made a grant,?° at least where 
ete, Ri Oo, 188 Pa si she ee 


iis Cross references: 
Compensation to individuals for new 


28 P 676. 

4 In re Kings County El. R. Co., 
105 N. Y. 97, 13 NE 18; Brooklyn 
Cent. R. Co. v. Brooklyn City R. Co., 
32 Barb. (N. Y.) 358; Spokane St. R. 
Co. v. Spokane Falls, 6 Wash. 521, 
soeP 1072. 

fa] Thus, where a company was 
authorized to lay a cable railway, 
the mere fact that it laid a track 
adapted only for use as a horse rail- 
way did not give to the city the 
right to abate it as a nuisance, but 
it must take action to compel the 
company to operate a cable_ line. 
Spokane St. R. Co. v. Spokane Falls, 
6 Wash. 521, 33 P 1072. 

5. Plymouth Tp. y. Chestnut Hill, 
ete., R. Co., 168 Pa. 181, 32 A 19. 

6. Arcata v. Arcata, etc., R. Co., 
92 Cal. 639, 28 P.676 (recognizing 
rule); Oakland R. Co. v. land, 
ete., R. Co., 45 Cal. 365, 13 AmR 181; 
Wilmington City R. Co. v. Wilming- 
Eton, ‘éte.;) R. Co.) 8 Del. Ch. 468, 46 
A 12; Brooklyn Steam Transit Co. v. 
Brooklyn, 78 N. Y. 524. 

[a] Dlustrations.—(1) “Shall be 
deemed forfeited and terminated.” 
Brooklyn Steam Transit Co. v. Brook- 
lyn, 78 N. Y. 524, 528. (2) “Shall 
utterly cease and be forfeited.” 
Oakland R. Co. v. Oakland, etc., R. 
Co., 45 Cal. 365, 371, 13 AmR 181. 
“Shall wholly cease and deter- 
Wilmington City R. Co. v 


mine.”’ : 
Ch. 


Wilmington, etc., R. Co., 8 Del. 
468, 46 A 12. 

7. Belleville v. Citizens’ Horse R. 
Co., 152 Ill. 171, 38 NE 584, 26 LRA 
681 [rev 47 Ill. A. 388]; Union St. 
R. Co. v. Snow, 113 Mich. 694, 71 NW 
1073 [writ of error dism 168 U. S. 
706 mem, 18 SCt 947 mem, 42 L. ed. 
1214 mem]. 

[a] Mlvstration.— Provision that 
the rights and privileges granted by 
the ordinance should “at once cease 
and determine” and that the munici- 
pality, upon a failure of the grantee 
to comply with any condition, “shall 
have the power, which it hereby ex- 
pressly reserves, to repeal the ordi- 
nance and revoke the _ consent.’ 
Belleville v. Citizens’ Horse R. Co., 
(152 Ill 171. 38 NE 584, 26 LRA 681. 

8. Louisville, etc., R. Co. v. Bowl- 
ing Green R. Co., 110 Ky. 788, 63 SW 
as eKy Li 273." 

9. Foster v. Joliet, 27 Fed. 899. 


in case of failure to construct or 
maintain the waterworks as agreed, 
the rights and franchises granted 
“shall cease and determine,’’ was not 
rescinded by ex parte action of the 
municipality, for example, by a reso- 
lution of its city council, without 
judicial proceedings. Foster v. 
Joliet, 27 Fed, 899. 

10. Manton v. South Shore Tract. 
Co., 121 App. Div. 410, 106 NYS. 82. 

[a] Failure to complete work and 
to operate within specified time.— 
Manton v. South Shore Tract. Co., 
121 App. Div. 410, 106 NYS 82. 

11. Vicksburg, etc., R. Co. v. Mon- 
roe, 48 La. Ann, 1102, 20 S 664; 
United Electric Co. v. Bayonne, 73 
N. J. L. 410, 63 A 996; Jersey City, 
etc., St. R.-Co. v. Passaic, 68 N. J. 
L. 110, 52 A 242; Newark, etc., Tract. 
Go. v. North Arlington, 67 N. J. L. 
161, 50 A345; Cape May, etc, R. 
Co. v. Cape May, 58 N. J. L. 565, 34 
A 897 [rev on other grounds 60 
Ne tS Tee) 9224, 8% Al 892306389 LRA 
609]; Passaic v. Public Serv. Corp., 
15 N. J. Ha. 379, 73 A 122: 

[a] Sufficiency of notice.—A no- 
tice that a resolution would be in- 
troduced at the next meeting of the 


municipal council to revoke the fran- 
chise in question is not sufficient to 
warrant a revocation at a meeting 
held several months after the date 
specified in the notice. State v. 
North Arlington, 67 N. J. L. 161, 50 
A 345. 

[b] Sufficiency of hearing.—Facts 
held insufficient to show that certain 
commissioners were disqualified by 
prejudice to hear the case in a pro- 
ceeding, provided by statute, to re- 
voke a consent to the operation of 
bus lines. Newark Gen. Omnibus Co. 
v. Newark, 96 N. J. L. 37, 114 A 152, 

12. Passaic v. Publie Serv. Corp., 
75 N. J. Eq. 379, 73 A 122. 

13. Passaic v. Public Serv. Corp., 
supra. 

14. Wichita v. Old Colony Trust 
Co., 132 Fed. 641, 66 CCA 19 [mod 
123 Fed. 762]. 

15. State v. East Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR 742, 
88 LRA 218. 

Procedure for attack on franchise 
or exercise thereof in general see 
Franchises § 125; Quo Warranto [382 
Cyc 1425]. 


use of street or highway see Emi- 

nent Domain §§ 167-176. 
Forfeiture or revocation of franchise, 

ae or license see supra §§ 3806— 


Injunction to protect rights of prop- 
erty Owner where property taken 
or injury inflicted by exercise of 
power of eminent domain see Emi- 
nent Domain §§ 528-536. 

Gustine validity, of: 

ranchise in general see Fr i 

és eee anchises 

Grant to maintain: 

Electrical equipment see HBlec- 
tricity §§ 9-19 passim. 

Gas pipes see Gas §§ 6-14 passim. 

Railroad see Railroads [33 Cye 
192-212 passim]. 

Street railroad see Street Rail- 
roads [36 Cyc 1358, 1375 et 
seq, 1394, 1395 passim]. 

Telegraph or. telephone equip- 
ment see Telegraphs and Tele- 
phones [37 Cyc 1618 et seq]. 

ara pipes see Waters [40 Cyc 

Remedies of abutting owner in gen- 
eral see supra §§ 3741-3759. 

Tex pea en Sieait to question validity 
(o) ranchises or grants see infr 
as pote aire “ if 

A en y. Clausen, 114 Wis. 244 

90 NW 181. - ‘ 
19. Hill v. St. Louis, ete, R. Co., 


| 243 Ill. 344, 90 NE 676; Chicago Tel. 


Co. v. Northwestern Tel. Co., 199 Ill. 
324, 65 NE 329 [aff 100 IN. A, 57). 
See McWethy vy. Aurora Electric 
Light, etc., Co., 202 Ill, 218, 67 NH 9 
[aff 104 Ill. A. 479] (holding that an 
abutting owner whose injury is not 
special is not entitled to enjoin a 
use of a street, the fee of which is 
in the municipal corporation, upon 
the ground that such use was not 
legally authorized, since that ques- 
tion can be raised only by the mu- 


nicipality). 
20.- Coffeen v. Chicago, ete., R: Co., 
84 Fed. 46, 28 CCA 274; Doane vy. 


Lake St. El. R. Co,. °165 Ill, 510, 46 
NE 520, 56 AmSR 265, 36 LRA 97: 
Suit of abutting owner to enjoin 
establishment or maintenance of: 
eee equipment see Electricity 


Encroachments. or obstructions 
general see supra §§ 3752-3759. 
Railroad see Railroads [33 Cyc 202]. 


in 


1004 [44 C.J.] 
the grantee is in de facto exercise and enjoyment 
of the grant;?! but the right of an abutting owner 
to sue in equity has been upheld where the alleged 
invalidity of the ordinance granting the right or 
privilege is the lack of the requisite petition of the 
owners of a certain amount of the abutting proper- 
ties.22, Where the grant to use the street is one 
which the municipality is without power to make, 
such fact may be inquired into at the suit of an 
abutting owner, who suffers special injury, to pre- 
vent a private injury to his property.?? There is 
authority for the view that, where the right is one 
which the local authorities have power to grant 
and they have assumed to grant it, the state is 
not concerned.24 Where a village is annexed to a 
city, the rights of the city with respect to obtain- 
ing an injunction against the operation of a pub- 
lie utility on the ground that the consent of the 
municipal authorities had not been obtained are the 
same as those of the village.2® A statutory require- 
ment that a franchise sold on the expiration of a 
former franchise shall be similar to the original 
franchise is for the benefit of the owner of the 
expiring franchise, and he is the only one who can 
complain if the municipality offers to sell a new 
franchise different from the one that has expired.?® 

Injury or loss. Ordinarily the person who attacks 
the validity of a grant must be able to show special 
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damage.27. Thus the view has been taken that, even 
though an ordinance giving the consent of the mu- 
nicipality to the use of a street is ultra vires, an 
individual cannot attack it by certiorari unless he 
suffers a special injury beyond that which will 
affect him in common with the remainder of the 
public.28 So it has been held that a municipality 
cannot enjoin the construction of a railroad in a 
street because of irregularities in the grant where 
no wrong or injury to the city is shown to have 
resulted therefrom.”® 

The validity of a grant of an exclusive right or 
privilege cannot, according to some cases, success- 
fully be attacked by one. who does not,?° or who 
is not entitled to,*! assert a right in conflict with 
such exclusive grant; and the rule has even been 


applied against the municipality, after substarftial’ 


performance by the grantee of the exclusive privi- 
lege.*? 

Objection by prior occupant or user. In some ju- 
risdictions one possessing a grant of a right to 
use the streets cannot assert the invalidity of a 
subsequent grant to, or the use of streets by, another 
where the earlier grant is not exclusive,®* at least 
in the absence of any showing that the power of 
the city is abused to the oppression of the holder 
of the earlier grant.*4 But in, other jurisdictions 
the right of the prior occupant to question the valid- 


Street railroad see Street Railroads 

[36 Cye 1395]. 

21. Allen v. Clausen, 114 Wis. 244, 
90 NW 181; Linden Land Co. v. Mil- 
waukee Electric R., etc., Co. 107 
Wis. 493, 88 NW 851; Stedman v. 
Berlin, 97 Wis. 505, 73 NW 57. 

22. General Electric R,. Co. v. Chi- 
cago, etc., R. Co., 98 Fed. 907, 39 
CCA 345, 58 LRA 231, 

23. Louisville, etc., R. Co. v. Mo- 
bile, ete., R. Co., 124 Ala. 162, 26 S 
895; Fogg v. Ocean City, 74 N. J. L. 
362, 65 A 885; Allen v. Clausen, 114 
Wis. 244, 90 NW 181. 

[a] An owner of real estate whose 
buildings are connected with the 
sewers of a company, who has paid 
‘rent therefor, has a sufficient inter- 
est to question by certiorari an ordi- 
nance granting a new company the 
right to take over the plant of the 
old company and to lay its pipes be- 
neath the surface of the streets, and 
fixing higher rates for sewer rentals. 
Fogg v. Ocean City, 74 N. J. L. 362, 
65 A 885. 

Wecessity for showing special in- 
jury see infra text and notes 27-29. 

24. Peo. v. Ft. Wayne, etc., R. Co., 
ty diay 522, 52 NW 1010, 16 LRA 
752. 

{a] Irregular enactment. — The 
state is in no way concerned in the 
question of the irregular enactment 


of ‘city ordinances. * Peo.’ -v. ; 
Wayne, etc., R.-Co., 92 Mich. 522, 
52 NW 1010, 16 LRA 752. 

25. Cincinnati v. Columbia, etce., 
St. R. Co., 9 Oh. Dec. (Reprint) 782, 


17 CincLBul 192, 

26. Gathright v. Byllesby, 154 Ky. 
106, 157 SW 45. 

27. Schaefer v. Moore, (N. J. Sup.) 
107 A 52; Larimer, etc. St. R. Co 


v. Larimer St. R. Co., 137 Pa. 533, 
20 A 570. 
28. Schaefer v. Moore, (N. J. Sup.) 


107 A 52. See State v. Trenton, (N. 
J. Sup.) 29 A 149 (where a stay of 
proceedings under an ordinance 
granting rights in a street, pending 
certiorari proceedings, was vacated, 
among the reasons given being the 
doubtfulness of the abutting own- 
ers’ rights). 

[a] Special damage must result 
from invalid use of street.—Although 
a municipal ordinance authorizing 
the construction of a railway siding 
or spur across a street into property 


} Illinois Trust, 


adjacent to that owned by the prose- 
cutor was invalid, as the prosecutor’s 
damage arose from a crusher main- 
tained on the property which if was 
claimed was a nuisance, and not from 
the track, etc., his proper remedy 
was an action for nuisance and’ not 
certiorari to review the ordinance. 
Aenea v. Moore, (N. J. Sup.) 107 
A . 


29. Sloane v. People’s Electric R. 
Co., 7 Oh, Cir, Ct..84," 3), Oh. Cir. Dect 


30. U. S.—TIllinois Trust, ete., 
Bank vy. Arkansas City, 76 Fed. 271, 
22 CCA 171, 34 LRA 518. 

Ida.—Bellevue Water Co. v. Belle- 
vue, 3 Ida. (Hasb.) 739, 35 P 693. 
Son RAE Te v. Davenport, 36 Iowa 

6. 

La.—New Orleans Gas-Light Co. v. 
Hart, 40 La. Ann. 474, 4 S 215, 8 
AmSR 544. 

Mich.—Peo. v. Ft. Wayne, etc., R. 


Co., 92 Mich, 522, 52 NW 1010, 16 
LRA 752, 
Tenn.—Patton y. Chattanooga, 108 


Tenn. 197, 65 SW 414. 

{a] Werformance under grant.— 
No one who does not infringe or 
threaten to infringe the exclusiveness 
of a grant by a city of the exclusive 
right to use its streets can be heard 
to allege the invalidity of the grant 
by reason of the exclusiveness after 
works have been constructed there- 
under, and the contract has been sub- 
stantially performed by the grantee, 
ete., Bank v. Arkan- 
sas City, 76. Fed. 271, 22° CCA 171, 
34 LRA 518. 

81. Larimer; etc.) (St. NR Co.) iv. 
Larimer St. R. Co.,'137 Pa. 683, 20 
A 570. 

32. Illinois Trust, ete, Bank v. 
Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518; Santa Ana Water 
Co. v. San Buenaventura, 56 Fed. 
339; Columbus Water-Works Co. v 


Columbus, 48 Kan. 99, 28 P 1097, 
15 LRA 354. 
33. Market St. R. Co. v. Central 


R. Co., 51 Cal. 583; Baxter Tel. Co. 
v. Cherokee County Mut. Tel. Assoc., 
94 Kan. 159, 146 P 324, LRA1916B 
1083; Coffeyville Min., etc, Co. v. 
Citizens’ Natural Gas, etce., Co., 55 
Kan. 1738, 40 P 326; Public Serv. R. 
Co. v.. Barnett, 92 N. J. Hay 372, 
ae 798. [afi 93CN, (J. ia. 64635 
747, 119 A 878]; Publie Serv. R. 


‘operation 


v. Reinhardt, 92 N. J. Eq. 365, 112 
A 850 [aff 93 N. J. Eq. 461, 115 A 
747, 119 A 878]; Elizabethtown Gas- 
Light Co. vy. Green, 46 N. J. Eq. 118, 
18 A 844 [aff 49 N. J. Eq. 329, 24 A 
560]; Geneva-Seneca BHlectric Co. v. 
Economic Power, etc,. Co., 136 App. 
Div. 219, 120 NYS 926. See Peo. v. 
General Electrie R. Co., 172 Ill. 129, 
50 NE 158 (where relief was denied 
in a suit brought by the attorney- 
general in behalf of the people on 
the ground that the real party in 
interest was a rival corporation). 
But see Millville Gas Light Co. v. 
Vineland Light, ete., Co., 72 N. J. Eq. 
305, 65 A 504 (to the effect that the 
grant to a lighting company is nec- 
essarily exclusive, and that the prop- 
erty right may be protected against 
invasion but that injunctive relief 
will not be granted where complain- 
ant is not in actual enjoyment of 
franchise); Jersey City Gas Co. v. 
Dwight, 29 N. J. Eq. 242 (where an 
injunction to restrain defendant from 
laying gas pipes was awarded in a 
suit by a gas company which had 
already laid pipes in the street un- 
der a valid grant). 

“The city did not in terms attempt 
to give the plaintiff company a-right 
to the exclusive use of the streets 
and alleys for the purpose of laying 
its pipes. If it had attempted to do 
so, it could not for want of power.” 
Coffeyville Min., ete., Co. v. Citizens’ 
Natural Gas, ete. Co., 55 Kan. 173, 
179, 40 P 326. 

[a] A street railroad company 
cannot question, the validity of the 
operation of jitney busses on the 
ground that the city’s consent is in- 
valid under a statute regulating the 
of such busses. Public 
Serv. R. Co. v. Reinhardt, 92 N. J. 
Eq. 365, 112 A 850 [aff 93 N. J. Ea. 
461, 115 A 747, 119 A 878]. 

Injunction for the protection of 
corporate franchises and rights in 
general see Injunctions § 369. 

34. Chicago Tel. Co. v. Northwest- 
ern ; Tel. :Co., 11995 111. 324, .65) Nie 8290 

[a] A grant subject to the right 
to grant a like right to another com- 
pany so as not to interfere with the 
right granted the first company pro- 
tects it only against unnecessary and 
unreasonable interference, Chicago 
Tel. Co. v. Northwestern Tel. Co., 199 
Tll. 324, 65 NE 329. 


. a 
For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number 
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§§ 3811-3814] 


ity uf the grant to, or use by, another is recognized, 
even though the earlier grant is not exclusive as 
against persons claiming under a valid grant.*® 

Collateral attack. The act of a municipality in 
making’ a grant or license cannot be attacked col- 
laterally.°° Thus, where the only valid objection to 
a contract which involves the use of streets is that 
its duration is for too long a period, and in that 
respect is ultra vires, that fact does not consti- 
tute a defense to an action against the municipal- 
ity to recover the value of a commodity actually 
furnished under the contract.” A like rule has been 
applied where the objection in such action was that 
the ordinance granting the privilege was void be- 
cause it gave an exclusive®’ and perpetual right.®9 

[§ 3812] (2) Estoppel.*° Questions as to estop- 
pel against a municipality in regard to grants or 
licenses to use streets are treated elsewhere in this 
work.*? 

A property owner may be estopped by his acquies- 
cence during the expenditure of large sums of 
money,*? and an abutter who petitions for the allow- 
ance of the use of a street by a public service com- 
pany is estopped from asserting that the petition 
did not contain sufficient signatures where the com- 
pany has incurred large expense in consequence of 
the passage of the ordinance allowing such use of 
the streets.*% 


35. Lincoln Tract. Co. v. Omaha, 
ete., R. Co., 108 Nebr. 154, 187 NW. 
790, 28 ALR 960; Tulsa St. R. Co. v. 
Oklahoma Union Tract. Co., 27 Okl. 
339, 344, 113 P 180; Bartlesville Hlec- 
tric Light, etc., Co. v. Bartlesville In- 


41. 
42. Daflinger 
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In favor of abutting owner see infra 
§ 3840; Estoppel § 197. “ae 
Prescriptive right to maintain ob- 

structions see infra § 3824. 

See Hstoppel § 


[44 0. 3.] 1005 


The beneficiary of a grant or license who has 
acquiesced therein and received valuable property 
under it cannot deny its validity as against the mu- 
nicipal authorities and another beneficiary.** 

[§ 3813] j. Curative Statutes or Ordinances. 
Grants invalid either from lack of power on the 
part of the municipality® or from irregularities or 
defects in connection with making such gyants*® may 
be validated by subsequent statutes. A municipality 
which, without express authority in its charter, 
grants a franchise, may subsequently ratify its act 
by passing another ordinance recognizing the valid- 
ity of the grant after its charter is amended and 
the power expressly conferred.** 

[§ 3814] k, Judicial Control and Review.*® Where 
a municipality is given control of the streets, the 
courts will not ordinarily interfere. with the exer- 
cise of its discretion in granting or withholding 
privileges unless the exercise of such power is abused 
or is fraudulent or grossly wrong or unjust.49 For 
instance, a grant is not ordinarily subject to review 
by the courts as to expediency,®° or as to whether 
the compensation was fair and reasonable.*! But 
where the act of the municipal authorities is illegal 
or unauthorized®? or there is an Abuse of discre- 
tion,°* the courts may interfere at the suit of proper 
parties. 


Terminal Station Commn., 88 Misc. 
148, 150 NYS 850 [aff 168 App. Div. 
301, 154 NYS 711 (aff 217 N. Y. 127, 
111 NE 661)]; Gross v. Gaynor, 78 
Mise. 216, 139 NYS 177; Epstein v. 
Smith, 121 NYS 854. 


196. 


Pittsburg, etc., 


terurban R, Co., 26 Okl. 453, 109 P 228, 
29 LRANS 77; Memphis St. R. Co. v. 
Rapid Transit Co., 138 Tenn. 594, 
198 SW 890; Memphis St. R. Co. v. 
HoapidisPransit-(Coi,2133> Tenn, 199, 
179 SW 635, LRAI1916B 1143, 
Cas1917C 1045. 
Co. v. Atlanta Rapid Transit Co., 
113 Ga. 481, 39 SE 12 (where, how- 
ever, there was an allegation that 
the one who subsequently attempted 
to use the streets was undertaking 
to effect changes in the property of 
the prior occupant). 

“There can be no reason for a dif- 
ference of remedies to protect prop- 
erty that abuts the streets and to 
protect property that lies in_ the 
Street.2 olulsa St. “R) Co.-vi Okla- 
homa Union Tract. Co., supra. 

Cross references: ; 
Exclusive rights or franchises: 

In general see supra §§ 3779-3781; 

Franchises §§ 76-79. 

Right or privilege to maintain: 
Electrical equipment see Elec- 
tricity §§ 16, 18. 

Gas pipes see Gas § 14. 

Railroads see Railroads [33 Cye 
200, 206]. 2 

Street railroads see Street Rail- 
roads [86 Cye 1360, 1365]. 

Telegraph or telephone equip- 
ment see Telegraphs and Tele- 
phones [387 Cyc 1614], 

Water pipes see Waters [40 Cyc 
778]. 


36. Vicksburg, etc., R. Co. v. Mon- 
roe, 48 La. Ann. 1102, 20 S 664; Con- 
sumers’ Gas, etc., Light Co. v. Con- 
gress Spring Co., 61 Hun 133, 15 NYS 
624; and cases infra notes 37-39. 

37. Hast St. Louis v. Hast St. 
Louis Gas Light, ete., Co., 98 Ill. 415, 
38 AmR 97. 

38. Bellevue Water Co. v. Belle- 
vue, 3 Ida. (Hasb.) 739, 35 P 693; De- 
eatur Gaslight, etc., Co. v. Decatur, 
aa Tl. A. 544 [aff 120 Ill. 67, 11 NE 
4016 J. 

39. Decatur Gaslight, 
Decatur, supra. f 
40.; Estoppel against municipality: 
In general see Hstoppel §§ 190-198 
passim, 218, 219. ve AS, 
By acquiescence in improvements in 
street in general see Hstoppel § 197. 


etc., Co. -v. 


See Atlanta R., etc., 


Tel. Co., 31 PittsbLegJNS (Pa.) 37, 
14 YorkLegRec 46. 

43. Joyce v. East St. Louis Elec- 
tric St. R. Co., 438 Til. A. 157. 

44. See Estoppel § 220. 3 

45. Peo. v. Los Angeles Electric 
R. Co., 91 Cal. 338, 27 P 673; Nash 
v. Lowry, 37 Minn. 261, 33 NW. 787; 
Kumler v. Silsbee, 38 Oh. St. 445 [aff 
6 CincLBul 82, 6 Oh. Dec. (Reprint) 
1018, 9 AmLRec 547]. 

46. Passaic v. Public Serv. Corp., 
75 N. J. Eq. 379, 073 A 122. 

47. Denver v. ‘Mercantile Trust 
Co., 201 Fed. 790, 120 CCA 100. 

48. Cross references: 
Actions by taxpayers to contest va- 

lidity of grants see infra §§ 4560, 

4587. 


Judicial supervision of powers of mu- 
nicipality in general see supra §§ 
311-326 in 48 C. J. 

Proceedings to effec 
forfeiture of grant 
§ 3810. AS 

Suits or actions to abate or enjoin 
obstructions or encroachments see 
infra §§ 3833-3847. 

49. Ga.—Georgia R., etc., Co. v. 
Atlanta, 154 Ga. 781, 115 SE 263, 269 
{quot Cyc]; Dannenberg vy. Macon, 
114 Ga. 174, 39 SE 880; Macon Cons. 
St. R. Co. v. Macon, 112 Ga. 782, 
38 SE 60. : 

Tll.—Chicago Motor Bus Co. v. Chi- 
cago Stage Co., 287 Ill, 320, 122 NE 
477; Chicago Tel. Co. v. Northwestern 


revocation or 
see supra 


Tel. Co., 199 Ill. 324, 65 NE 329; 
Cairo etch Riv Coolie Peo, 192) hl. 
170. 

Iowa.— Platt v. Chicago, etc, R. 


Co., 31 NW 8838; Des Moines Gas Co, 
v. Des Moines, 44 Iowa 505, 24 AmR 
756. 

La.—Forman v. New Orleans, etc., 
R. Co., 40 La. Ann. 446, 4 S 246. 

Mich.—Van Baalen v. Detroit, 217 
Mich. 125, 185 NW 883. 

Mo.—Atkinson v. Wykoff, 58 Mo. 
A. 86. 

N. J.—Levy v. Elizabeth, 79 N. J. 
L. 456, 75 A 312 [rey on other grounds 
81 N. J. L. 6438, 80 A 498]. 

N. Y.—Peo. v. Atwell, 232 N. Y. 
96, 133 NE 364, 25 ALR 107; Hoey 
vi Gilroy, 229) N.Y. 1382, -29:-NB)-85 
[rev 14 ‘NYS 159]; McCutcheon vy. 


Oh.—Sargent y. Ohio, ete., R. Co., 
1 Handy 52, 12 Oh. Dec. (Reprint) 
23; Auerbach v. Cuyahoga Tel. Co., 
9 OhS&CP 389, 7 OhNP 633; Stone 
pee ee Light Co., 9 OhNPNS 


S. C._—Grady v. Greenville, 129 S. C, 
89, 123 SE 494. fs 

Tex.—San Antonio vy. Fetzer, (Civ. 
A.) 241 SW 1034. 

Va.—Wagner y. Bristol Belt’ Line 
R..Co., 108 Va. 594, 62 SH’ 391, ° 25 
LRANS 1278. t ‘ 

Wash.—Ewing v. Seattle, 55 Wash. 
229, 104 P 259. 

Wis.—Linden Land Co. v. Milwau- 
kee Blectric R., etc., Co., 107 Wis. 
493, 88 NW 851. ; 

[a] Even esthetic taste is a mat- 
ter of municipal discretion, not to be 
interfered with in the absence of a 
clear abuse of that discretion, so long 


as the use of the street is not incon- » 


sistent with the public right, or a 
clear invasion of a _ private right. 
Levy v. Elizabeth, 79 N. J 456, 
75 A 312 [rev on other grounds 81 
N, J. L. 6438, 80 A 498], 

[b] Conferring authority to con- 
struct a street railway line in a street 
and to widen the pavement because 
of changed conditions is a munici- 
pal. question, and is not for the 
courts. Van Baalen ‘v.: Detroit, 217 
Mich: 125, 185 NW 883. 

50. peeke v.. La’ Crosse, etc., AR: 

118 Wis. 558, 95 NW 952. 

51. McCutcheon vy. Buffalo Termi- 
nal Station Commn., 217 N. Y. 127, 
111 NE 661; Adamson v. Nassau Hlec- 
tric R. Co., 89 Hun 261, 34 NYS 1073 
frev 12 Mise. 600, 83. NYS®@ (7327; 
Brush BPlectric Hlum. Co. v. Con- 
solidated Tel., etc., Subway Co., 15 
NYS 81 [aff 60 Hun 446, 15 NYS 
477]. 

52. Cooper v. Alden, Harr. (Mich.) 
72: Negus v. Brooklyn, 10 AbbNCas 
(N. Y.) 180, 62 HowPr 291, 1 NYCiv 
Proc 471. ; 

53. Reo. v. Atwell, 282 N. Y. 96, 
133 NE 364, 25 ALR 107; Negus v: 
Brooklyn, 10 AbbNCas (N. Y.) 180, 
62 HowPr 291; Louisville, ete., R. Co. 
v. Cincinnati, 17 OhS&CP 689, 4 Oh 
NPNS 497. But see Adamson v. Nas- 
sau Hlectric R. Co., 89 Hun 261, 34 
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[§ 3815] 17. Obstructions and Encroachments*+— 
a. As a Nuisance. Any unreasonable and unauthor- 


NYS 1073 [rev 12 Misc. 600, 33 NYS 
732] (as to motive in making grant). 
54. Highways not within a mu- 
nicipality see Highways § 371 et seq. 
Liability of municipality for dam- 
ages arising from obstructions in 
streets see supra § 1755 et seq in 

ASUGS Ss 
Mandamus asi remedy to compel re- 

moval of obstructions and encroach- 

ments see Mandamus § 382. 
Obstructions and encroachments 

by: 

Cera owners see supra §§ 8715- 

735 
Railroad companies see Railroads [33 

Cyc 2387]. 

Street railroads see Street Railroads 
[386 Cyc 1402, 1427]. 

Telegraph or telephone companies see 
eraeerar es and Telephones [37 Cyc 
1638] 

Obstruction considered as a taking 
or injuring of property see Eminent 
Domain § 152. 

55. U. S.—Pacifie Tel., etc. Co. v. 
Hoffman, 208 Fed. 221, 125 CCA 421; 
Marine Ins. Co. v. St. Louis, etc. R. 
Co., 41 Fed. 643 [rev on other grounds 
154 U. S. 515 mem, 14 SCt 1152 mem, 
38 L. ed. 1081 mem]. 

Ala.—Ex p. Ashworth, 204 Ala. 391, 
86 S 84 [den certiorari (A) 86S 821; 
Birmingham R. Light, etc., Co. v. 
Smyer, 181 Ala. 121, 61 S— 
LRANS 597, AnnCasi915C 863; Cas- 
simus v. Levystein, 176 Ala. 365, 58 
S 280; Duy v. Alabama Western Re 
Co., 175 Ala. 162, 57 S 724, AnnCas 
1914C 1119; Weiss v. Taylor, 144 Ala. 
440, 39 S 519; Costello v. State, 108 
Ala. 45,18 S 820, 35 LRA 303; State 
Fe Mobile, 5 Port. 2195030 AmD 564. 

. v. MecGlinehy, 5 

Alaska 4. 


Cal.—Western: States Gas, etc., Co. 
v. Bayside Lumber Co., 182 Cal. 140, 
187 P 735; San Francisco v. Buckman, 
PA Cal; 25, 43 P 396; Robbins v. 
Hercules Gasoline Co. CA.) 2 26 RE 
697; Red Bluff v. Southern Pac. Co., 
44 Cal, A. 667, 187 P 152; Voorheis 
v. Tidewater Southern R. Co., 41 Cal. 
A. 315, 182 P 797; McLean v. Llewel- 
lyn Iron Works, 2 Cal. A. 346, 83 P 
1082, 1085; Harniss v. Mulpitt, 1 Cal. 
A. 140, 81 P 1022. 

..Colo.—Denver, ete., R. Co. y. Den- 
ver ‘City BR. Co., 2 Colos 673) 

-; Conn,—Yale Univ. v. New. Haven, 
104 Conn. 610, 134 A 268, 47 ALR 667; 
Ratti v. Berry, 98 Conn. 522, 119 A 
894; State v. Merrit, 35 Conn. 314. 

Del.—Murden v. Lewes, 29 Del. 48, 
96 A 506; Louth v. Thompson, 17 Del. 
149, 39..A..1100: 

D. C.—Sanford v. District of Co- 
lumbia, 24 App. 404; Smith v. Davis, 
22 App. 298. 

Ga.—Sanders v. Atlanta, 147 Ga. 
819, 95 SE 695; Hendricks v. Jackson, 
143 Ga. 106, 84 SE 440; Robins v. Mc- 
Gehee, 127 Ga. 431, 56 SH 461; Simon 
v. Atlanta, 67 Ga. 618, 44 AmR 739; 
Columbus v. Jaques, 30 Ga. 560; Ma- 
grill v. Atlanta, 32 Ga. A, 5,122 SH 
641; Augusta y. Jackson, 20 Ga, A. 
710, 93 SE 304. 

H Hawaii.—Ideta v. Kuba, 22 Hawaii 
8. 

Ida.—Boise City v. Boise Rapid 
Transit: 'Col,.611da. 7779) 69" Pir 6. 

Ill.—Stephens v. Chicago, etc., R. 
Co., 303 Ill. 49, 185 NE 68 [rev 217 Ill. 
A. 1); Hibbard v. Chicago, 173 Ill. 91, 
50 NE 256, 40 LRA 621; Manteno v. 
Surprenant, 210 Ill. A, 438. Tolman 
v. Chicago, 145 Ill, A. 234 [rev on 
other grounds 240 Ill. 268, 88 NE 488, 
24 LRANS 97, 16 AnnCas 142]; Chi- 
cago v. Pooley, 112 Ill. A. 3438. 

Ind.—State v. Southern Indiana 
Gas Co., 169 Ind. 124, 81 NE 1149, 138 
AnnCas 908; Hall v. Breyfogle, 162 
Ind. 494, 70 NE 8838; Valparaiso v. 
Bozarth, 153 Ind. 536, 55 NE 439, 47 
LRA 487; State v. Berdetta, 73 Ind. 
185, 38 AmR 117; Ewbank y. Yellow 
Cab Co., 84 Ind. A. 144, 149 NE 647; 
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Carlisle v. Pirtle, 63 Ind. A, 475, 114 
NE 705 

lowa,—Ackley Vv. Sentral States 
Electric Co., 214 NW 879; Dugan v. 
Zurmuehlen, 211 NW 986; Mettler v. 
Ottumwa, 197 lowa 187, 196 NW 1000; 
Polk City vy. Gemricher, 185 Iowa 278, 
170 NW 378; Pugh v. Des Moines, 176 
Iowa 598, i156 NW 892, LRA1917F 
345; Lacy v. Oskaloosa, 143 Iowa 704, 
121 NW 542, 31 LRANS 853; Wheeler 
v. Ft. Dodge, 131 Iowa 566, 108 NW 
1057; Young v. Rothrock, 121 Iowa 
588, "96 NW 11.05 ; Emerson v. Bab- 
cock, 66 Iowa 257, 23 NW 656, 55 
AmR 273. 

Ky.—Alsip y. Hodge, 214 Ky. 438, 
283 SW 392: Winter v. Mays, 170 Ky. 
554, 186 SW 127; Leitchfield Mercan- 
tile Co. v. Com., 143 Ky. 162, 136 SW 
639; Illinois Cent. R. Co. v. Com., 96 
Sw #67, 29 Kyl 754; Com. v. Burling- 


ton, ete., R==C€o., 3 KyL O85) LE Ky: 
Op. 526; Doak v. Wakefield, BU WEGY.. 
Op. 651. 


La.—Porche vy. Barrow, 134 la. 
1090, 64 S 918; New Orleans vy. Len- 
fant, 126 La. 455, 52 S 575, 29 LRANS 
642; Vidalat % New Orleans, 43 La. 


Me.—yYates v. Tiffiny, 136 A 668; 
mate v. Preston, 104 Me, 156, 71 A 

Md.—Baltimore, etc., R. ai v. Gil- 
mor, 125 Md. 610, 94 A 20 

Mass.—New York Cent., or Rr Co; 
v. Middlesex County, 220 Mass. 569, 
108 NE 506; Com. v. Morrison, 197 
Mass. 199, 83 NE 415, 125 AmSR 338, 
14 LRANS 194; Holliston v. New 
York Cent. R. Co., 195. Mass. 299, 81 
NE 204. 

Minn.—Painter v. Gunderson, 123 
Minn. 323, 143 NW _ 910. 

Mo.—Wright v. Wabash R, Co., 174 
Mo, A. 446, 160 SW 549; Atchison v. 
St. Joseph, 133 Mo, A. 563, 113 SW 
679; Foudry v. St. Louis, ete., RR. i Cai, 
130 Mo. A. 104, 109 SW 80; ‘State v. 
Vandalia, 119 Mo. A. 406, 94 SW 1009. 


Mont. — Lundeen Vv. Livingston 
oe Light Co., 17 Mont. 32, 41 P 


‘Ann. 1121, 10 S 175. 


Nebr.—Bischof v. Merchants Nat. 
Bank, 75 Nebr, 838, 106 NW 996, 5 
LRANS 486. 

N. J.—D. A. Schudte, Inc. v. Londri- 
gan, (Sup.) 133 A 702. 

N. Y.—New York v. Rice, 198 N. Y. 
124, 91 NE 283, 28 LRANS 375; Bates 
v. Holbrook, 171 N. Y¥. 460, 688, 64 NE 
181, 64 NE 753 [aff 67 App. Div. 25, 
73 NYS 417]; Cohen y. New York, 113 
N.Y. 532, 21 NE 700, 10 AmSR 506, 
4 LRA406; Callanan y. Gilman, 107 
N. Y. 360, 14 NE 264, 1 AmSR 8381; 
Clifford v. Dam, 81 N. Y. 52; Marx v. 
Edison Electric Illum. Co., 201 App. 
Div. 607, 194 NYS 807; Peo. v. Buck, 
193 App. Div. 262, 184 NYS 210 [aff 
230 N. Y. 608 mem, 130 NE 913 mem]; 
Triay v. Richard Carvel Co., 172 App. 
Div. 615, 158 NYS 739; Stern v. In- 
ternational R. Co., 167 ‘App. Div. 503, 
153 NYS 520 [aff 220 N. Y. 284, 115 
NE 759]; Manhattan Bridge Three- 
Cent Line v. R. Co., 154 App. Div. 
704, 1839 NYS 484; Hefferon v. New 
York Taxicab Co., 146 App. Div. 311, 
130 NYS 710; Peo. v. Gross, 187 App. 
Div. 77, 122 NYS 185; Peo. v. Ecker- 
son, 133 App. Div. 220, 117 NYS 418; 
Peo. v. Ahern, 124 App. Div. 840, 109 
NYS 249; Young v. Herrmann, 119 
App. Div. 445, 104 NYS 72 [aff 192 
N. Y. 554 mem, 85 NE 1118 mem]; 
New York v. Knickerbocker Trust 
Co., 104. App. Div. 223, 93 NYS 987; 
Hudson’ River R. Co. v. Loeb, 28 N. 
Y. Super. 418; Broad Exch. Co. v. 
Curb Stock, ete., Market, 117 Misc. 
82, 191 NYS 534; Leo N. Levy Corp. 
v. Dick, 116) Misc. 145,119 NYS 288; 
Hofeler v. Buck, 110 Misc. 402, 180 
NYS 568 [aff 193 ope Diy. 262, 184 
NYS 210 (aff 230 N. 608 mem, 130 
NE 913 mem)]; Hellingor v. New 
York, 95 Misc. 394, 160 NYS 741 [rev 
on other grounds 181 App. Div. 254, 


-Lake, 


ized obstruction of a street is a nuisance per se°° 
and a purpresture,®’ regardless of whether the fee 


168 NYS 271]; Cuilo vy. New York 
Edison Co., 85 Misc. 6, 147 NYS 14; 
Hyland v. Ossining, 57 Misc. 212, 107 
NYS 225 [aff 127 App. Div. 291, 111 
NYS 309]; Finegan v. Hekerson, 26 
Mise. 574, 57 IN YS.) 60552= Peo Ve 
Se anata to ten 1 Den. 524, 48 AmD 
709. 

N. D.—Northern Pac. R. Co. V. 
10 N. D. 541, 88 NW 461. 

Oh.—Sorg v. Oak "Harbor, 20 Oh. A. 
313, 151 NE 800; Cleveland, ete., Aa 
Co. v. Cleveland, 15 Oh. Cir. Ct. N.S. 
HOS, & Soe ae Cir. Ct. 482 {aff 87 Oh. 
St. 469 mem, 102 NE 1122 mem]; 
Archer v. Mt. Gilead, 13 OhNPNS 373. 

Okl1.—Duncean Hlectric, ete., Co. v. 
Duncan, 64 Okl, 211, 166 P 1048. 

Or.—Baines v. Marshfield, ete., R. 
COs" '62 Or 510,424 P2672: 

Pa.—Pittsburgh, etc., Bridge Co. v. 
Com.,: 4° Pa. Cas, 153, 8 A 217; Come 
v. Wentworth, Brightly 318; Summer- 
hill v. Sherbine, 88 Pa. Super. 419; 
McGuire v, Wilkes-Barre, 36 Pa. Su- 
per. 418; Com, y. Slagel, 33 Pa. Super. 
514; In re Lippincott St., 29 Pa. Dist. 
653; Anderson vy. Sharon Hill Bor- 
ough, 15 Pa. Dist. 277; Hilbert v. New 
Castle Tp., 41 Pa. Co., 145; New Cas- 
tle City v. Raney, 6 Pa. Co. 87; Seitz 
v. Lafayette Tract. Co., 5 Pa.Co. 469. 

S. C.—Charleston v. Truchelut, 10 
Dia Ops awe oils 

Tenn.—McHarge v. Newcomer, 117 
Tenn. 595, 100 SW 700, 9 LRANS 298. 

Tex.—Dozier v. Austin, (Civ. A.) 
253 SW 554; Moore v. Kopplin, (Civ. 
A.) 135 SW 1033. 

Va.—Payne v. Godwin, 147 Va. 
LOLI LSS Sh 481; Chambers v. Roan- 
oke ‘Industrial, éte., Assoc., 111 Va. 
254, 68 SE 980; Yates v. Warrenton, 
84 Va. 337, 4 SE 818, 10 AmSR 860. 

W. Va.—Davis v: Spragg, 72 W. Va. 
672, 79 SE 652, 48 LRANS 173. 

Wis.—Klinkert v. Racine, 177 Wis. 
200, 188 NW 72; Jennings v. Johon- 
nott, 149 Wis, 660, 135 NW 170; 

Eng. —Atty. -Gen. v. Brighton, etce., 
Co-operative Supply Assoc., ee if 
Ch. 276; Mott vy. Shoolbred, R.. 20 
Eq. 22. ; 

B. C.—Waddell. vy. Richardson, 17 
Be Oi ALS 
A eat Bettsworth, 11 WestLR 

Ont.—Little v. Smith, 32 Ont. L. 
518, 7 OntWN 483, 20 DomLR 399> 
Windsor v. Gordon, 19 OntWN 338; 
Reg. v. Davis, 35 U. C. Q. B. 107. 

N. S.—Bell v. Cape Breton Electric 
Co... 37 N.S. 298. 

“The primary purpose of streets is 
use by the public for travel and 
transportation, and the general rule 
is that any obstruction of a street or 
encroachment thereon which inter- 
feres with such use is a public nui- 
sance.’ Callanan y. Gilman, 107 N. 
Y. 360, 365, 14 NE 264, 1 AmSR 831. 

[a] Public or elie Sa rg street 
obstruction may be either a public or 
a private nuisance. Voorheis y. Tide- 
water Southern R. Co., 41 Cal. A. 315, 
182 P 797; Mclean v. "Liewellyn Tron 
Works, 2 Cal, A. 346, 83 P 1082, 1085; 
i v. White, 52 Fla. 613, 42.8 


ances pee see ‘Nuisances 
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56. Rider v. Porter,-147 Ga. 760, 
95 SE 284; Hibbard v. Chicago, 173 
1g Bs 50 NE 256, 40 LRA 621; 
Bischof v. Merchants Nat. Bank, 75 
Nebr. 838, 106 NW 996, 5 LRANS 
486: Davis v. Sprage, 72 W. Va, 672, 
79 SE 652, 48 LRANS 173, 

[a] For example, any obstruc- 
tion upon the public streets which 
materially encroaches on the street 
and impedes travel is a nuisance per 
se. Bischof. v. Merchants Nat. Bank, 
oe ah 838, 106 NW 996, 5 LRANS 


57. Hibbard v. Chicago, 173 Ill. 91, 
50 NE 256, 40 LRA 621; Davis v. 
Sprageg, 72 W. Va. 672, 79 SE 652, 48 
LRANS 173. 
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Ts 3815 


: 


§ 3815-3817] 


of the street is in the public or in the abutting 
owners,°® whether actually interfering with travel 
by the public or not,>® whether the street has been 
opened to its full width,®° and regardless of the 
question of the comparative benefit to the public 
of the obstruction and the street;° and the balance 
of convenience theory or the question of compara- 
tive damages has no relevancy.®? So where an ordi- 


‘nanee is violated and the encroachment is a pur- 


presture, it is no defense that the encroachment does 
no injury.®* Acts which would constitute a nuisance 
in connection with public highways are not neces- 
sarily a nuisance in a street of a municipality ;°* 
and an obstruction is not unlawful as to a munici- 
pality where it has neither a fee nor an easement 
in the alleged street claimed to be obstructed.®* 

Portion of street obstructed. An obstruction may 
be a nuisance, even though not upon the part of 
the street ordinarily used for travel,®® or placed in 
the air over a street.°* 

Sidewalk. An obstruction of the use of a sidewalk 
is as much a nuisance as the obstruction of any 
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alley is a public nuisance,®? although it has been 
held that an alley is not such a public street that 
an obstruction thereof will be regarded as a public 
wrong.”? 

The grant of power to a municipality to declare 
what shall constitute a nuisance, and remove it, 
empowers it to declare a nuisance anything which 
by reason of location or use may become a danger- 
ous obstruction.”1 | 

[§ 3816] b. Persons Obstructing.72. The dedicator 
of the land comprised in a street has no greater 
right than anyone else to obstruct it,’? and an ob- 
struction cannot be justified on the ground that the 
obstructor is a common carrier,‘ or an officer remoy- 
ing goods from a house in obedience to an execu- 
tion.”® 

[§ 3817] ce. What Constitutes an Unlawful Ob- 
struction—(1) In General. Obstructions arising 
from private necessity and not unreasonably in- 
terfering with public use of the streets are not 
nuisances." There must be a substantial inter- 
ference with public use to make an obstruction 


other part of the street.** 
Alleys. 


“Purpresture” defined see Purpres- 
ture [32 Cyc 1271]... : p 

Purprestvures as nuisances see Nui- 
sances [29 Cyc 1179, 1180]. 

58. Kennedy v. Fargo, 40 N. D. 
475, 169 NW 424. ; 
Fee of street as affecting right to 
sue for abatement of obstruction see 


infra § 3837. 
59. Davis v. Spragg, 72 W. Va. 


672, 79 SE 652, 48 LRANS 173. 


60. Atlantic City v. Snee, 68 N. J. 
Ee 393052: A372. 
[a] For example, a_ trespasser 
on a street as dedicated cannot de- 
fend on the ground that the city had 
not opened the street to its full 
width. Atlantic City v. Snee, 68 N. 
J. 1. 39, 52 A372. , 

61. Lacy v. Oskaloosa, 143 Iowa 
704, 121 NW 542, 31 LRANS 853; 
West Seattle v. West Seattle Land, 
ete, Co., 38 Wash. 359, 80 P 549. 

62. Dozier v. Austin, (Tex, Civ. 
A.) 253 SW 554. 

oe Hibbard v. Chicago, 173 Ill. 91, 
50 NE 256, 40 LRA 621 [aff 59 Ill. 
A. 470]. 

64. Haight v. Keokuk, 4 Iowa 199, 

Smith v. ae he Oy ResiCozs 
. Civ. A.) 64 SW 3. 

Siurden v. Lewes, 29 Del, 48, 
506; Wheeler v. Ft. Dodge, 131 
566, 108 NW 1057, 9 LRANS 


[a] The public right goes to the 
full width of the street and extends 
indefinitely upward and downward so 
far at least as to prohibit encroach- 
ment upon such limits by any person 
by any means by which the enjoy- 
ment of such public right is or may 
be in any manner hindered or ob- 
structed or made inconvenient or dan- 
gerous. Wheeler v. Ft. Dodge, 131 
Towa 566, 108 NW 1057, 9 LRANS 146. 

67. Wheeler v. Ft. Dodge, supra. 

{a] A wire stretched from the 
roof of a building downward and out- 
ward across a street, and ending at 
a pole to which it is fastened, al- 
though stretched pursuant to the con- 
sent of the municipality, and al- 
though through most of its course it 
is high above the heads of people 
using the walks and carriageways, 18S 
a nuisance because an obstruction of 
the street, the public right extending 
indefinitely upward, especially in 
view of the fact that it was stretched 
for the purpose of using it for a dan- 
gerous performance. Wheeler v. Ft. 
Dodge, 131 Iowa 566, 108 NW 1057, 


9 LRANS 146. ° . 
68. La—Vidalat v. New Orleans, 
43 La; Ann, 1121, 10 S 175. is 
Nebr.—Chapman-~ v. Lincoln, 84 


Nebr. 534, 121 NW 596, 25 LRANS 


Ordinarily the obstruction of a public 


a publie nuisance.’? 
be justified upon the ground of necessity where 


400. 

N. Y.—New York v. Knickerbocker 
Trust Co., 104 App. Div. 223, 93 NYS 
937; Hofeler v. Buck, 110 Misc, 402, 
108 NYS 563 [aff 193 App. Div. 262, 
184 NYS 210 (aff 23 N. Y. 608 mem, 
130 NE 913 mem)]. 

N. D.—Kennedy v. Fargo, 40 N, D. 
475, 169 NW 424, 

S. C.—Charleston v. Truchelut, 10 
So Gil. 227; 

69. Klinkert v. Racine, 177: Wis. 
200, 204, 188 NW 72. 

“The placing of buildings or other 
obstructions upon an alley of the city 
constitutes an obstruction and a pub- 
lic nuisance.” Klinkert v. Racine, 
supra. 

70. Bagley v. Peo., 48 Mich, 355, 
5 NW 415, 38 AmR 192... See Boescher 
v. Peo., 38 Mich. 289, 31 AmD 316 
(holding that an alley is not meant 
primarily as a substitute for a street, 
but only as a local accommodation to 
a limited neighborhood). 

“While the city may have and un- 
doubtedly has, certain limited rights 
therein for municipal purposes, yet 
the public have no general right of 
way over or through the same. It is 
designed more especially for- the use 
and accommodation of the owners of 
property abutting thereon, and _ to 
give the public the same unqualified 
rights therein that they have in and 
to the use of the public streets would 
defeat the very end and object in- 
tended, ... Any obstruction to the 
right of passage through or to the 
proper use of any alley by those en- 
titled thereto cannot therefore be con- 
sidered a public wrong. The griev- 
ance, if any, is an individual one, and 
for which there may, for a wilful or 
unnecessary obstruction, be a private 
remedy.’’ Bagley v. Peo., supra, 

Obstruction of a private way as a 
private nuisance see Nuisances [29 
Cye 1177]. 

71. °: Duncan |, Electric,, ete.,:.Co,. v. 
Duncan, 64 Okl. 211, 166 P 1048. 

72. Thicense by abutter to third 
party as a defense in removal pro- 
ceedings see infra § 3839 text and 
note 99. 

Obstructions authorized by state 
or municipal authorities see infra 

3818. 

; Right of abutter to obstruct see 
supra § 38715. 

73. Foudry v. St. Louis, ete. R. 
Co., 130 Mo,. A. 104, 109 SW 80. 

74. Hoey v. Gilroy, 14 NYS 158 
[rev on other grounds 129 N, Y. 132, 
29 NE 85]. 

75. Com. yv. Lennon, 172 Mass. 434, 
52 NE 521. 

76. Callanan v. Gilman, 107 N. Y. 


But an obstruction cannot 


360, 14 NE 264, 265, 1 AmSR 831; 
Cuilo vy. New York Hdison Co., 85 
Misc. 6, 147 NYS 14. ‘See Johnson v. 
Huntington, 80 W. Va. 178, 92 SE 344 
(where, in the official syllabus, the 
court said: “Not every obstruction to 
the free use of a public street, wheth- 
er authorized or unauthorized by a 
municipal corporation, irrespective 
of its character or purpose, consti- 
tutes a nuisance or is actionable in 
damages. The right of the public to 
the free and unobstructed use of the 
highway is subject to reasonable and 
necessary limitations and _ restric- 
tions’’), pee: 

“The general rule is that any ob- 
struction of a street ... is a public 
nuisance, But there are exceptions 
to the general rule born of necessity 
and justified by public convenience. 
... The use of a street for public 
travel may be temporarily interfered 
with in a variety of ... ways with- 
out the creation of what in the law 
is deemed to be a nuisance, But all 
Such interruptions and_ obstructions 
of streets must be justified by neces- 
sity... . It is not sufficient that the 
obstructions are necessary with ref- 
erence to the business of him who 
creates them; but they must also be 
reasonable with reference to the 
rights of the public who have inter- 
ests in the streets which may not be 
sacrificed or disregarded.” Callanan 
v. Gilman, supra, 

[a] Question of fact whether an 
obstruction is necessary and reason- 
able. Callanan vy. Gilman, 107 N. Y. 
360, 14 NE 264, 1 AmSR 831; Crillo 
v. Edison Co., 85 Misc, 6, 147 NYS 14. 

77. Ratti v. Berry, 98 Conn. 522, 
119 A 894; Leitchfield Mercantile Co. 
v. Com., 143 Ky. 162, 1386 SW 639; 
Foudry v. St. Louis, etc., Ri Co., 130 
Mo. A. 104, 109 SW 80. 

[a] For example, although streets 
and alleys of a city are public high- 
ways and an encroachment on them 
substantially interfering with ‘the 
public use is a ‘public nuisance, to 
constitute a public nuisance there 
must be a substantial interference 
with or obstruction of the public 


right. Leitchfield Mercantile Co. y. 
Com., 1438 Ky. 162, 136 SW 639. 
[b] Rule applied to railway.—In 


determining whether a railway com- 
pany’s tracks interfere with travel 
and traffic on a street so as to war- 
rant an injunction, the population 
and business volume of the city, 
proximity and convenience of other 
streets, and environments should be 
considered, and, while even a consid~ 
erable hindrance or inconvenience to 
travel and traffic will not necessarily 
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there are other methods, although more expensive, 
of accomplishing the desired result."® 

Authorized Obstructions. 
power to continue existing obstructions on city 
streets without municipal interference rests in the 
legislature,”® and, except where so empowered by 
charter, statute, or constitution,®® a municipality 


[§ 3818] (2) 


has no authority to authorize 


streets.§1 


the municipality.** 


make the occupation of a street by a] Mich. 450, 19 NW 140, 


railway company unlawful, the mo- 
nopoly of the street by the company 
need not go to the extent of render- 
ing passage by teams and vehicles 
impossible, and if the tracks so far 
engross a street that the public will 
forego the use of it rather than en- 
counter the danger and difficulty of 
using it, injunction will lie. Foudry 
vy. St. Louis, ete., R. Co., 130 Mo. pets 
104, 109 SW 80. 

[ec] Question of fact.—Under a 
city ordinance providing “the erec- 
tion, location, or continuance of any 
structure, building, or other appurte- 
nance thereto upon any street” shall 
constitute a nuisance, such obstruc- 
tion is prima ‘facie a nuisance, but, 
upon evidence of the locality and sur- 
rounding circumstances, the question 
might become one of fact. Ratti v. 
Berry, 98 Conn. 522, 119 A 894. 

7g. Young v. Rothrock, 121 Iowa 

88, 96 NW 1105. 

i 79. Leo N. Levy Corp. v. Dick, 116 
Misc. 145, 157, 190 NYS 238 (where 
question arose as to the marketabil- 
ity of title to property on account of 
an encroachment of buildings amount- 
ing to an obstruction, the court in 
holding such _ title unmarketable 
stated that the only remedy lay in 
legislation, because “‘the sole power 
to continue the many encroachments, 
which undoubtedly exist, without in- 
terference upon the part of the mu- 
nicipal authorities rests now with 
the legislature’’). : 

Legislative power to authorize 

street obstructions otherwise nui- 
’ gances in general see supra § 3677. 

80. Levy v. Elizabeth, 79 N. J. L. 
456, 75 A 312 [rey on other grounds 
81 N. J. Li: 648, 80 A 498]. i 

[a] An animal drinking fountain 
is within city’s power to authorize un- 
der implied grant of power in charter, 
Levy v. Blizabeth, 79 N. J. L. 456, 75 
A 312 [rev on other grounds 81 N. J. 
Liz 643,. 80 A 4987, 

81. Com. v. Frankfort, 92 Ky. 149, 
17 SW 287, 13 KyL 705; Johnson v. 
New York, 186 N. Y. 139, 78 NE 715, 
116 AmSR 545, 9 AnnCas 824; Peo. 
vy. Hylan, 118 Misc. 341, 342, 194 NYS 
179 faff 202 App. Div. 745 mem, 194 
NYS 969 mem]. $ 

‘Tt is, of course, axiomatic that 
ordinarily the municipality has no 
authority to authorize obstructions in 
the streets.” Peo. v. Hylan, supra. 

{a] Ordinance authorizing speed- 
way held invalid because creating ob- 
struction. Johnson v. New York, 186 
N. Y. 139, 78 NE 715, 116 AmSR 545, 
9 AnnCas 824, 

82. Peo. v. New York, 20 Misc. 189, 
45 NYS 900; Conestoga, ete., Turnp. 
Road Co. v. Lancaster City, 151 Pa. 
543, 24 A 1092; Pickup v. Philadel- 
phia, ete., R. .Co., 29’ Pa, Super. 631; 
Echols v. State, 12 Tex. A. 615. 


es. See supra § 3762, 

g4. Ark.—Owens v. Atkins, 163 
Ark. 82, 259 SW 396. 

Cal.—Marini v. Graham, 67 Cal. 


130,47-P 442. 

| Kan.—Cummins v. Summunduwot 

‘Lodge, 9 Kan. A. 153, 58 P 486. 
Mich.—Everett v. Marquette, 53 


Obstructions are not nuisances if duly 
permitted or licensed by the proper authorities®? 
of the state®* or, where it possesses the power, of 
But an unauthorized or invalid 
license®® or one which has been duly revoked®* will 
not prevent an obstruction from being a nuisance. 


MUNICIPAL CORPORATIONS 


[§ 3819] (3) 
The 


obstructions in 


N. Y.—Marx v. Edison WHlectric 
Miu. \Got S200 © App). Dive, 7605. .b 93 
NYS 807; Tolkon vy. Otto HE. Reimer 
Co., 125 App> Div. 695, 110 NYS 129; 
Peo. v. New York, 20 Misc. 189, 45 
NYS 900; Power v. Rodgers & Hager- 
ty, Inc., 144 NYS 747. 

Oh.—Columbus y. Barr, 10 OhNP 
NS 379. 

Pa.—Duquesne y. Fincke, 269 Pa. 
$02.) 102 SA 130. 

85. Colo.—Ward v. Colorado Hast- 
ern R.-Co., 22 Colo. A. 332, 125 P 567. 

Ill1.—Snyder v. Mt. Pulaski, 176 Il. 
397, 52 NE 62, 44 LRA 407. 

Miss.—Caldwell v. George, 96 Miss. 
484,50 S 681. 


Nebr.—Chapman v. Lincoln, 84 
Nebr. 534, °121 NW 596, 25 LRANS 
400. 


N. Y.—Leo N. Levy Corp. v. Dick; 
1116 Mise. 145, 190. NYS 288; New 
York v: Rice, 56 Misc. 360, 107 NYS 
641 [aff 128 App. Div. 903 mem, 112 
NYS 1124 mem]; Hoey v. Gilroy, 14 
NYS 159 [rev on other grounds 129 
N.Y. 132, 29° NE 85]. 

Ohi—Clevelands! ete, ekki Conew. 
Cleveland, 15 Oh. Cir, Cts N. S.: 1938; 
33 Oh. Cir. Ct. 482 [aff 87 Oh. St. 469 
mem, 102 NE 1122 mem]; United 
Cigar Stores Co. v. Von Bargen, 7 
OhNPNS 420. 

Pa.—Mahanoy City v. Bissell, 9 Pa. 
Co. 469. 

86. Murden v. Lewes, 29 Del. 48, 
96 A 506; Snyder v. Mt. Pulaski, 176 
Ill. 397, 52 NE 62, 44 LRA 407; Mett- 


ler v. Ottumwa, 197 Iowa 187, 196 
NW 1000; Lacy v. Oskaloosa, 143 
Iowa 704, 121 NW 542, 31 LURANS 


853; Portland v. Yates, 102 Or. 513, 
199 P 184, 203 P2319, 

[a] For example, one authorized 
by city ordinance to maintain an ob- 
struction in a public street is merely 
protected, during the continuance of 
the license, against a penalty, but 
upon the city’s demand for the re- 
moval of such obstruction it becomes 
a purpresture, and, in law, a nuisance, 
Snyder v. Mt. Pulaski, 176 Ill. 397, 
53 NE 62, 44 LRA 407. 

87. Tolman v. Chicago, 240 Ill. 268, 
88 NE 488, 16 AnnCas 142, 24 LRANS 
97; Orear v. Jacksonville R., ete., Co., 
217 Tl. A. 663%: Johnson: Chair Coin. 
Agresto, 73 [ll. A. 384; Haight v. 
Keokuk, 4 Towa 199; Malkau v. Carlin, 
93 NYS 378. 

[a] Temporary obstruction of 
street by public utility corporation 
during repair of railroad tracks and 
gas mains. Orear v. Jacksonville R., 
etc., ‘Cor, 217 TN, -ALe bes. 

[b] Yemporary deposit of goods 
in their transit to a storehouse or for 
baat Haight v. Keokuk, 4 Iowa 


88. Temporary obstruction of 
streets by abutters see supra § 3732. 

89. Pennsylvania Co. y. Donovan, 
116 Fed. 907 [aff 124 Fed. 1016 mem, 
60 CCA 168 mem (aff 199 U.S. 279, 
26 SCt 91,50 L. ed. 192)]; Erick y. 
Kansas City, 117 Mo. A. 488, 93 SW 
351; Callanan y. Gilman, 107 N. Y. 
360, 14 NE 264, 1 AmSR 881. 

[a] Persons engaged in transfer- 
ring passengers and baggage to and 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


186 3817-3821 


Temporary Obstructions. Ordina- 


rily an obstruction of a temporary character is 
not a nuisance,’’ as where persons other than abut- 
ting owners®’ temporarily obstruct the streets in 
connection with business purposes,®® and a munici- 
pality may lawfully authorize a temporary and 
reasonable obstruction of streets.°° 

[§ 3820] (4) Permanent Obstructions. 
nent obstructions, unauthorized and of a substan- 
tial nature, are ordinarily a nuisance,®? unless inei- 
dental to a public utility.®* 

[§ 3821] (5) Particular Obstructions Held Lawful 
or Unlawful.** Street obstructions which, under the 
particular circumstances of the case, have been held 


Perma- 


from a railroad. station have a right 
to occupy the sidewalk and street ad- 
Joining the main entrance in so far 
as necessary for the transaction of 
their business but not for the purpose 
of soliciting business. Pennsylvania 
Co. v. Donnovan, 116 Fed. 907 [aff 124 
Fed. 1016 mem, 60 CCA 168 mem (aff 


199 WS. 27926) (SC) OF 
193) 7, , 50 L. ed. 
{[b] & city contractor in con- 


structing a sewer may temporarily 
use the street in a reasonably careful 
manner for the piling thereon-of dirt 
taken from the excavation. Frick v. 
Renee City, 117 Mo. A. 488, 93 SW 
Os 


_ [ce] A cdéach or omnibus may sto 
in the street to take up or set done 
passengers. 
pees ya 14 a ae 1 AmSR 831. 
10. wens vw. tki 
ae ote ee ns, 163 Ark. 82, 
_[a] Baseball game.—A town coun- 
cil may grant to a school board the 
right to obstruct streets by a base- 
ball game, and such obstruction is 
justified by its temporary character 
and the benefit to health of school 
children, so that the grant is valid. 
ae ne v. Atkins, 163 Ark, 82, 259-Sw 
91. Estoppel of municipalit: 
‘ y by 
acquiescence see infr : 
Slee eae a § 3840 text ana 
aa tape supra § 3698. 
92. 1der> Vv. Porter, 147. @a, 2760 
95 SE 284: McHarge vy. Newcomer. 
}i7 Tenn. 595, 100 SW 700, 9 LRANS 


[a] For example 1 an - 
croachment on a eee or om obe 
struction therein, on or above the 
surface, of a permanent nature, not 
including ornamental or shade trees 
in the sidewalk of streets devoted 
chiefly to residences, or the struc- 
tures of public service companies 
when the latter are authorized by 
proper authorities, which endangers 
or interferes with the use of the 
street by the public, constitutes a 
public nuisance. McHarge y. New- 
comer, 117 Tenn. 595, 100 SW 700, 9 
LRANS 298. (2) Any permanent ob- 
struction in a public road which ma- 
ey, eos with travel therein 

isance per se. Ri ; 
147 Ga. 760, cer amma si 
i tchison v. St, J 
A. 663, Lig SWisis hice ee 

a For example, the general 
that a city cannot mainvearle nor i 
mit, obstructions in a street, does not 
apply to permanent obstructions in- 
cident to public necessities, such as 
telegraph or telephone poles, supports 
for viaducts, etc. Atchison v. St 
Joseph, 133 Mo. A. 563, 113 SW 679. 
Ns sae Cross references: f 

angerous structures as i 
Ba Nuisances, pares 

illing and service station - 

tor Vehicles § 1210. pone m 


Fireworks see Nuis 

nit ances [29 Cye 
bstructions by abutting owner 
supra § 3715. is hae 


Railroads as a nuisance 
[33 Cye 201]. 
Ribald songs as a nuisance see Nui- 


see Railroads 


——_ 


rt 


Callanan y. Gilman, 107 ~ 


§§ 3821-3822] 


nuisances or otherwise unlawful include a band 
stand,®® a ditch unbridged,®* an effigy attracting 
street crowds,” electric poles,®8 wires,®® or lamps? 
erected or maintained without due authority 32 a 
fair,? a fence,* a fruit gave horse-racing,® a lum- 
ber pile,” a lunch wagon,® a rope connecting travel- 
ing vehicles,® stands on the sidewalk,!° a stable 
yard, a stock market,” tents, booths, and plat- 
forms,'® a tool shed,!* a wire stretched across the 
street so as to obstruet travel,*® a guy wire and 
supporting pole,'® and wagon or platform seales.17 
_ Particular street obstructions held not unlawful 
or a nuisance under the circumstances of particular | ter, 
cases include a flagstaff,1* gasoline, in a small quan- 
tity and in a properly protected can, kept on the 


sances. 

Rock crusher as a nuisance see Nui- 
sances. 

Sewers as nuisances see Nuisances 
[29 Cyc 1180]. 

Shooting: galleries or target shooting 
as nuisance see Nuisances. 

Spring guns as a nuisance see Nui- 
sances [29 Cyc 1181]. 

Street railroads as a nuisance see 
Street Railroads. 
95. Atterbury v. West, 139 Mo, A. 

Boise 


180, 122 SW 1106. 

96. Boise City  v. Rapid 
Transit Co., 6 Ida. 779, 59 P 716. 

Oierwivex, Vv. Carlile, 6 C. & P. 636, 
25 ECL 614. ; 

98. Hempstead v. Ball Hlectric 


Light Co., 9 App. Div. 48, 41 NYS 124 
(authority expired by reason of com- 


*pany’s failure to use). 


99. Ackley v. Central States Elec- 
tric Co., (lowa) 214 NW 879; Hemp- 
stead y. Ball Electric Light Co., 9 
App. Div. 48, 41 NYS 124. 

[a] Electric wires allowed to re- 
main uninsulated for an unreasonable 
time and where passers-by could 
come into contact therewith. Weir 
vy. Haverford Electric Light Co., 33 
Pa. .Co..' 393; 

1. Hempstead v.. Ball WBlectric 
he Co., 9 App. Div. 48, 41 NYS 


2. Use of streets and highways for 
conduction of electricity generally 
See Electricity § 25. 

3. Augusta v. Reynolds, 122 Ga. 
754, 50 SE 998, 106 AmSR 147, 69 
LRA 564 (street fair occupying four 
blocks and lasting a week). 

4 Dugan y. Zurmuehlen, (lowa) 
211 NW 986; Bower v. Watsontown 
oe iPass Dist, 116.7 li. Pa. Co. 


[a] Barbed wire fence.—Bower v. 
Watsontown Borough, 1 Pa. Dist, 116; 
Pia. CO, LL0 

5. Pastorino v. Detroit, 182 Mich. 
5, 148 NW 231, LRA1915A 1221, Ann 
Cas1916D 768. 

6. Lehman v. Roulette Tp., 22 Pa. 
Dist. 125. 

7. Lawton v. Olmstead, 40 App. 
Div, 544, 58 NYS. 36; Pittsburgh, etc., 
Bridge Co. v. Com., "4 Pa. Cas. 153, 8 
auaeaiL ts 

[a] Temporary Iumber pile not 
within rule. Johnson .Chair Co. v. 
Agresto, 73 gl A. 384, 

Bapacom Morrison, 197 Mass. 199, 
aE NE 415, 125 AmSR 338, 14 LRANS 


fal For example, the maintenance 
of a lunch wagon in a street daily 
from 6 P. M. to 5 A. M. constituted 
an unlawful obstruction of the street. 
Com. y. Morrison, 197 Mass. 199, 83 
ae 415, 125 AmSR 338, 14 LRANS 

9. Young v. Herrmann, 119 App. 
Div. 445, 104 NYS 72 [aff_192 N. Y. 
554 mem, 85 NE 1118 mem]. 

[a] For example, a rope extended 
between two wagons so that the for- 
ward might assist in drawing the 
rear wagon is none the less an ob- 
struction because shifted by the pro- 
gress of the wagons along the street. 
Young v. Herrmann, 119 App. Div. 
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underground.?* 


445, 104 NYS 72) [aff 192 N. Y. 654 
mem, 85 NE 1118 mem]. 

10. Ala.—Cassimus v. Levystein, 
176 Ala. 365, 58 S 280; Costello v. 
rire 108 Ala. 45, 18 S 820, 35 LRA 


ji-—Chicago vy. Pooley, 112 Ill. A. 


Ind.—State v. Berdetta, 73 Ind. 185, 
38 AmR 117. 

La.—Vidalat v. New Orleans, 43 
Gai Ani t29s 0° S aN75. 

N. ew Schulte, Inc. v. Lon- 
drigan, (Sup.) 133 A 702. 

N. Y.—Peo. v. Buck, 193 App. Div. 
262, 184 NYS 210 [aff 230 N. Y. 608 
mem, 130 NE 913 mem]; Hofeler v. 
Buck, 110 Misc. 402, 180 NYS 563 
[aff 198 App. Div. 262, 184 NYS 210 
(aff 230 N. Y. 608 mem, 130 NE 913 
mem) ]. 
peeelome vy. Wentworth, Brightly 

8. 

[a] News stand.—Hofeler v. Buck, 
110 Misc. 402, 180 NYS 563 [aff 193 
App. Diy. 262, 184 NYS 210 (aff 230 
N. Y. 608 mem, 130 NE 913 pera); 

11. Mott v.:Shoolbred, L. R. 20 


12. Broad Exch. Co. v. Curb Stock, 
ote Market, 117 Misc. 82, 191 NYS 
534. 


[a] For example, obstruction of a 
street by a stock market, which ex- 
ists because of the neglect of the 
police to perform their duty to clear 
the street, is a public nuisance. 
Broad Exch. Co. v. Curb Stock, etce., 
Market, 117 Misc. 82, 191 NYS 534. 

13. St.John v. North Utica, 157 
Til. A. 504. 

14. Bates v. Holbrook; 171 N. Y. 
460, 688, 64 NE 181, 753. 

15. Wheeler v. Ft. Dodge, 131 Iowa 
566, 108 NW 1057, 9 LRANS 146. 

16. Lundeen v. ‘Livingston Electric 
Light Co., 17 Mont. 32, 41 P 99. 

17. Polk City v. Gemricher, 185 
Iowa 278, 170 NW 378; Emerson vy. 
Babcock, 66 Iowa 257, 28 NW 656, 55 
AmR 273; Minnich v. Lutz, 18 Oh 
NPNS 601. 

18. Allegheny v. Zimmerman, 95 
Pa. 287, 40 AmR 649. 

19. Cuilo v. New York Edison Co., 
85 Misc. 6, 147 NYS 14 (not a nui- 
sance as matter of law). 

20. Strauss v. Louisville, 108 Ky. 
155, 55 SW 1075. 

21. Beetz v. Brooklyn, 10 App. 
Div. 382, 41 NYS 1009 (rule applies 
even though part escape). 

22. State v. Edens, 85 N. C. 522 
(standing in street over an hour). 

23. Denver v. Mullen, 7 Colo. 345, 
3 P6938. 

24, Conway v. Waddell, 90 Ark. 
127, 118 SW 398. 

Municipal prohibition of peddling 
in a manner that will constitute a 
nuisance see Hawkers and Peddlers § 
9 text and notes 10-14. 

25. Com. v. Pittston Ferry Bridge 
Co., 148 Pa. 621, 24 A 87. 

26. McCarter v. ee rheiae etc., 
Co., T1 N. J. Eq. 330, 63 A 

27. Brigantine v. Holland Trust 
Co., (N. J.) 37 A 438. 

28. Carlisle v. Sells-Floto Shows 
Co., 180 Iowa 549, 163 NW 380. 
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street in connection with work being done there,1* 
mortar beds? or quicklime in barrels?! placed in 
the street in connection with construction work, a 
market cart,?? a mill race built before platting of an 
addition to the city,?* the act of peddling on the 
street,?+ a toll bridge approach,?> a steam traction. 
engine and trailers,?* and water pipes already laid 
Use of the streets by a circus acting 
under municipal license is not an obstruction con- 
stituting a nuisance.?8 

[§ 3822] d. Removal and Regulation?°—(1) Exist- 
ence and Extent of Power. 


Ordinarily under char- 


statutory, or constitutional provisions a mu- 
nicipality has power to regulate and prohibit ob- 
structions and encroachments on its streets, as, 


29. Mandamus to compel munici- 
pal officers to remove pea obstruc- 
tions. see Mandamus § 3 

Regulation of hawkers aa peddlers 
see Hawkers and Peddlers 29 G J. 
p 228 text and notes 15-19. : 

30. U. S.—Fifth Ave. Coach Co. v. 
New York, 221 U. S. 467, 31 SCt 709; 
095 L. ed. 815; Wabash R. Co. v. De- 
me 167 U.S. 88, 17 SCt 748, 42 L. 


ed 

Ark.—Helena yv. Wooten, 98 Ark. 
156, 135 SW 828. 

Cal.— Bx p. Casinello, 62 Cal. 538; 
Red Bluff v. Southern’ Pac. Co., 44 


CalicA 667, 8T-Pi152. 
Conn.—State v. Clarke, 69 Conn. 
39 LRA 


371, 837 A 975, 61 AmSR 45, 
670 

21 Ga. A. 
527, 94 SE 807. 


Ida.— Baillie v. Wallace, 24 Ida. 
706, 135 P 850; Lewiston v. Isaman, 
19 Ida. 6538, 115 P 494. 

Tll.—Sullivan y. Best, 286 Ill. 315, 
121 NE 565. 

Ind.—Terre Haute v. Turner, 36 
Ind. 522, 

Iowa.—Mettler v. Ottumwa, 197 
Iowa 187, 196 NW 1000; Pugh v. Des 
Moines, i176 Iowa 593, 156: NW 892; 
LRAI917F 345; Callahan v. Nevada, 
170 Iowa 719, 153 NW 188, LRA1916B 
927; Lacy v. ‘Oskaloosa, 143 Iowa 704, 
121 NW 542, 31 LRANS 853.. 

Kan.—Slocum v. Wichita, 114 Kan. 
260, 217 P 297. 

Ky.—Leitchfield Mercantile Co. v. 
Com., 143 Ky. 162, 136 SW 639; Pick- 
rell v., Carlisle, 135 Ky. 126, 121 SW 
1029, 24 LRANS 1938; Dudley v. 
Frankfort, 12 B. Mon. 610. 

La.—New Orleans v. Taranto, 149 
La. 864, 90 S 224; Baton Rouge v. 
Cross, 142 La. 476, 77 S 121; New 
Orleans v. Kaufman, 138 La. 897, 900, 
70 S 874 [cit Cyc]; Zagame v. New 
Orleans, 128 La. 388, 54 S 916; Tourne 
Me gee? 8 Mart. N. S. 548, 20 AmD 

60. 

Md.—HBHitchison v. Frederick City, 
tee Md. 283, 91 A 161, LRAL9I16C 
561. 

Mass.—Com. v. Slocum, 230 Mass. 
180, 119 NE 687; New York Cent., 
BUG ER (Cour Vs Middlesex County, 220 
Mass. 569, 108 NE 506. 

Mich. —North Adams v. Wertz, 218 
Mich. 507, 188 NW 527; Grand Rapids 
v. Hughes, 15 Mich. 54. 

Minn.—State v. Sugarman, 126 
Minn. 477, 148 NW 466, 52 LRANS 
999; Fox v. Winona, 23 Minn. 10. 

Mo.—Burger yv. Missouri Pac, R. 
Co., 112 Mo. 288, 20 SW 439, 34 AmSR 
379. 

N. Y.—Fifth Ave. Coach Co. v. New 
York, 194° N! Y. 19, 86° NE (824,020 
LRANS 744, 16 AnnCas 695; Buffalo 
v. Delaware, etc., R. Co., 190 N. 'Y. 
84, 82 NE 518, 16 LRANS 506; Acme 
Realty Co. v. Schinasi, 154 App. Div. 
397, 189 NYS 266 [aff 215 N. Y. 495, 
109 NE 577, LRA1916A 1176]; New 
York ve U.S. Trust 2Cou ergo, tAtpips 
Div. 349, 101 NYS 574; Delaware, etc., 
R. Co. v. Buffalo, 4 App. Div. 562, 38 
NYS 510; Peo. v. Van Houten, 13 
Misc. 603. 385 NYS 186 [aff 91 Hun 
638 mem, 36 NYS 1130 mem]. 


Ga.—Hendricks v. Carter, 
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for example, by awnings,?? 


N. D.—Kennedy v. Fargo, 40 N. D. 
475, 169 NW 424. 

Okl.—Duncan Electric, etc., Co. Vv. 
Duncan, 64 Okl. 211, 166 P 1048. 

Or.—Portland v. Yates, 102 Or. 
513, 199 P 184, 203 P 319;, Gaston. v. 
Thompson, 89 Or. 412, 174 P T1T. 

Pa.—Philadelphia v. Philadelphia, 
etc., R. Co., 58 Pa. 253; Chambersburg 
v. Porter, 82 Pa. Super. 421; Lenon 
v. .Porter, 65 Pa. Super. 94;,. Edge- 
wood Borough v. Scott, 29 Pa. Super. 
156; Bitt v. Hanover Borough, 4 Pa. 
Dist. 606; Bower v. Watsontown Bor- 
Ougs by ea, Dist. 136, odidlec Page CO. 
110. 

Tex.—Compton v. Waco Bridge Co., 
62 Tex. 715; West v. Waco, (Civ. A.) 
275 SW 282; Dallas v. Fry, (Civ. A.) 
263 SW 653; San Antonio v. Walters, 
(Civ. A.) 253 SW 544. 

. Man.—Winnipeg v. Winnipeg Hlec- 
tric: R. Co., 20. Man: 337, 16 WestLR 
62 [app allowed on other grounds 
PL9L2y VA. WC, 355,. 4, DomLRAi6y. 

Ont.—Keech v. Smith’s Falls, 15 
Ont. L. 300, 11 OntWR 309; Glouces- 
ter Tp. v. Canada Atlantic R. Co., 3 
Ont. L. 85, 1 OntWR 18 [app dism 
4 Ont. L. 262, 1 OntWR 485 (foll 
Toronto v. Lorsch, 24 Ont, 227; Fene- 
lon Falls yv. Victoria R. Co., 29 Grant 
Ch, 4): 

“Tt is beyond controversy that a 
city has ample authority to remove 
from the streets and thoroughfares, 
every obstruction or impediment to 
their free use as such by the public, 
unless legalized by the authority of 
law. The power to remove includes 
the power to prevent by such reason- 
able regulations as do not conflict 
with any of the provisions of the 
federal or state Constitutions, char- 
ters, or general laws.” Portland v. 


Yates, 102 Or. 513, 517, 199 P 184, 
203 P 319. 
[a] Effect of intention as to use 


after removal.—An owner of prop- 
erty who has deposited and keeps 
it upon a public street is not justi- 
fied in resisting the efforts of the 
city authorities to remove it, al- 
though they intend to make an il- 
legal use of it after its removal. 
: eae v. Pieronnet, 65 Mo. A, 
31. 

{[b] Where signal damage would 
be caused by removal.—Civ. Code art 
862, providing that if works formerly 
constructed on public soil consist of 
houses or other buildings which can- 
not be destroyed without signal dam- 
age to the owner, and if they merely 
encroach upon the public way with- 
out preventing its use they shall be 
permitted to remain, but that the 
owner shall be bound when he re- 
builds to relinquish that part of 
the soil of the public way upon which 
they formerly stood, had no appli- 
cation to frame cottages recently 
constructed and encroaching from 
four inches to two feet upon the 
street, where they could be moved 
back so as not to encroach upon the 
street at a cost of thirty-five dol- 
lars each, as this cost was not “sig- 
nal damage” within the statute, and 
while the destruction of the, en- 
croaching portion of the cottages in 
case the owner refused to permit 
them to be removed would constitute 
signal damage, it would be damage 
of the owner’s own choosing within 
the rule volenti non fit injuria. Ba- 
zon “Rouge v. Cross, 142 La. 476, 77 

121 


Prohibition and regulation see su- 
pra § 3691. 


excavations,** hack 
stands,** irrigating ditches,** poles and wires,*° pro- 
jections,®* railroad trains,®" street railways, which 
may be compelled to remove their tracks from 
the streets following expiration of franchise,** vehi- 
cles,?® or other things tending to interfere with 
traffic,*° provided there is reasonable ground for the 
prohibition*! and the prohibition is in definite lan- 
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31. Etchison v. Frederick City, 123 
Md. 283, 91 A 161 LRAI1916C 561; 
Lenon y. Porter, 65 Pa. Super. 94. 

[a] For example, a requirement 
that all awnings and awning poles on 
sidewalks of a particular street, 
shown to be a busy trading street, 


shall be removed is proper. lLenon| 
v. Porter, 65 Pa. Super. 94, 
382. Edgewood Borough v. Scott, 


29 Pa..Super. 156 (municipality may 
forbid without permit). 

33. Montgomery v. Parker, 114 
Ala.. 118, 2% S. 452, 62. AmSR 95; 
New Orleans v. Calamari, 150 La. 
Vol oOd ise Wee. 

[aj] Limiting number of hacks 
using stand.—Montgomery v. Parker, 
114 Ala. 118, 21 S 452, 62 AmSR 95. 

Power of city to authorize hack- 
stands see infra § 3872. 

34. Baker City Mut. Irr. Co. v. 
Baker City, 58 Or. 306, 110 P 392, 113 
gas) 


35. Pomona v. Sunset Tel., etc., 
Co., 224°. S2.330, 32. SCt.477,, 5601. 
ed. 788. 

36. New Orleans v. Kaufman, 138 
Lae 89%, 900. On Sek o> Peire Cyers 
Etchison v. Frederick City, 123 Md. 
283, 91°A 161, LRAI91I6C 5615" Hox 
v. Winona, 23 Minn. 10. 

[a] Awning and supporting posts, 
—HEtchison y. Frederick City, 123 Md. 
283, 91 A 161, LRAI916C 561; Fox 
v. Winona, 23 Minn. 10. 

37. Duluth v. Mallett, 43 Minn. 
204, 45 NW 154; Burger v. Missouri 
Pac. R. Co., 112 Mo. 238, 20 SW 439, 
34 AmSR 379. 

[a] Charter power to prevent en- 
cumbering of streets with carriages 
authorized an ordinance to prevent 
obstruction by railroad cars. Du- 
luth v. Mallett, 48 Minn. 204, 45 NW 
154. 

{b] Limiting time trains could 
block a crossing.—Burger v. Missouri 
Pac. R. Co., 112 Mo. 238, 20 SW 439, 
34 AmSR 379, 

38. Detroit United R. Co. v. De- 
troit,, 248; U.S. 429, 39: SCt 151, 63 
L. ed. 341; Detroit v. Detroit United 
R. Co., 172 Mich. 136, 137 NW. 645. 

39. Peo, v. Harden, 110 Misc. 72, 
179 NYS 732. 

[a] For instance, the board of al- 
dermen of the city of New York may 
by an ordinance provide that no 
vehicle shall remain on certain thor- 
oughfares in such manner ag to ob- 
struct traffic, or may limit the time 
during which a vehicle may be per- 
mitted to remain. Peo. v. Harden, 
110 Mise. 72, 179 NYS 732. 

40. See cases infra this note. 

[a] Advertising wagons.—Fifth 
Ave. Coach Co. v. New York, 194 N. 
Y. 19, 86 NE 824, 21 LRANS 744, 16 
AnnCas 695. 

[b] Erections over portion of way. 
—Ordinances and by-laws, intended 
to accomplish the purpose of secur- 
ing a free and uninterrupted passage 
through streets situated in a popu- 
lous neighborhood by _ restraining 
and regulating erections over a por- 
tion of the traveled way, are clearly 
within the legitimate scope of the 
power confined to cities and towns. 
Portland v. Yates, 102 Or. 513,°199 
P 184, 203 P 319: ; 

[ec], A public well in a street may 
be abolished by a municipality. Fer- 
renbach v. Turner, 86 Mo. 416, 56 
AmR 437. ; 

[d] Article placed on sidewalk.— 
The placing of any articles or ma- 
terial upon a sidewalk, and suffering 
them to remain there, which inter- 


[§ 3822 


guage,4? and may fix a penalty for violation of its 
regulations or directions respecting obstructions.** 
The limited extent of a street obstruction is im- 
material as affecting the right to remove it,** and 
the power to cause the removal of obstructions in 
streets is not confined to keeping them in safe con- 
dition for travel, but extends as fully to keeping 
them clean and attractive In appearance.*° 


Al- 


feres with the right to use it, or 
any part of it, constitutes a viola- 
tion of an ordinance prohibiting the 
placing of any articles or materials 
on any sidewalk so as to incommode ~ 
or obstruct the free passage or use 
thereof, and proof that any person 
had been actually interfered with or 
obstructed in his use of the sidewalk 
is unnecessary. Peo. v. Van Houten, 
13 Misc. 603, 35 NYS 186 [aff 91 Hun 
638. mem, 36 NYS 1130 mem]. 

[e] Mill race.—Requiring defend- 
ant to keep mill race, maintained 
along a street of plaintiff municipal- 
ity, covered with planks sufficient for 
ordinary travel, is a reasonable exer- 
cise of the police power committed 
to plaintiff by statute and reasserted 
in charter. Gaston v. Thompson, 89 
Or. 412, 174 P TL. 

41. French v. Jones, 191 Mass. 522, 
78 NE 118, 7 LRANS 525. 

[a] For example, a city official 
cannot refuse to permit the tearing 
up of a street to remove rails there- 
from merely because he hopes that 
some one may be found to continue 
the operation of the railway. French 
v. Jones, 191 Mass. 522, 78 NE 118, 7 


LRANS 525. 
42. State v. Clarke, 69 Conn. 371, ° 
37 A 975, 61 AmSR 45, 39 LRA 670. 
[a] For example, an ordinance 


prohibiting the erection or use of 
“any awning, except the same be 
upon a suitable frame and attached 
entirely to the building and which 
awning shall not when extended be 
less than six feet from the_ side- 
walk” is void for uncertainty, be- 
cause the word “suitable” has no defi- 
nite meaning in the connection in 
which it is used. State v. Clarke,69 
Conn... .371, 37. A \975;.. 61. AmSR “45: 
39 LRA 670. 

43. See infra § 3853. 

44. Lacy v. Oskaloosa, 143 Iowa 
704, 121 NW 542, 31 LRANS 853. 

[a] That hitching posts were not 
set in the street but on the dividing 
line between a street and a park is 
no objection to a city council’s order 


for their removal. Lacy v. Oska- 
loosa, 143 Iowa 704, 121 NW 542, 31 
LRANS 853. 

45. Lagrange v. Overstreet, 14) 


aS 43, 48, 132 SW 169, 31 LRANS 


“We may further say that the au- 
thority conferred and broad discre- 
tion allowed in caring for and super- 
vising the condition of the streets 
and other public places is not con- 
fined to keeping them in safe condi- 
tion for travel, it extends as fully 
to keeping them clean and attractive 
in appearance. Of course, how wide 
streets or pavements shall be, or 
whether they shall be constructed 
out of one kind of material or an- 
other, or what kind of obstructions 
or obstacles may be placed in them 
in the way of trees, or telegraph or 
telephone poles, or supports for bal- 
conies, or other objects, or what regu- 
lations shall be made for keeping 
them clean and attractive, presents 
ever-varying questions that the mu- 
nicipal authorities must deal with 
as they come up, and as the situa- 
tion seems to demand. What would 
be a reasonable obstruetion in one 
place or on one street might be an 
unreasonable one on another. What 
would be regarded as a suitable side- 
walk in one part of the town might 
be inadequate for the needs of an- 
other. What would be an objectional 
or unattractive object in one place 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ti 


‘ Pet Anew. 


utc, 


though a particular ordinance respecting obstruc- 
tions cannot be enforced against a person acting 
under a grant of authority, the ordinance may be 
enforced as against one not within the grant.*é 
City authorities are usually vested with a wide dis- 
eretion as to regulation of obstructions,*7 and in 


- the absence of a clear~abuse of discretion their 
* aetion will not be reviewed by the courts.48 


The 
municipal power to prevent the obstruction of 
streets and alleys does not extend, however, to set- 
tling the title to lands or fixing the proper location 
of the street lines,*® except in so far as may be 
necessary in order to determine whether a structure 
does obstruct or encroach on a street.°° A classifi- 
eation of streét obstructions into temporary and per- 
manent, and a provision that a city ordinance shall 
operate only upon temporary obstructions, is rea- 
sonable.°t An ordinance for the removal of ob- 
structions from the sidewalks must be of general 
application.>? 

Annexed territory. Since the power of the mu- 
nicipality over annexed territory is the same as over 
the old territory, in proceeding to remove an ob- 
struction of the street, the existence of the obstrue- 
tion prior to annexation does not affect the power.®? 

The municipality is under a duty to remove ob- 
structions and encroachments materially interfering 
with the public use of the streets.54 

Relinquishment of power. The general rule that 
a city cannot relinquish its power to control and 
regulate its streets®> applies to relinquishment of 
the power td remove obstructions and encroach- 


might not be so in another.” Le- 

grange v. Overstreet, supra. 
46. Sullivan v. Best, 286 Ill. 315, 

121 NE 565. extent of such 
{a] Prohibiting poles in streets.— | obstructions. 


The mere fact that an ordinance pro- 


hibiting erection and repair of wires 51. Xenia v. 
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employ any appropriate means to 
ascertain and locate the street lines 
and boundaries and the existence and 
encroachments and 
Lathrop. v: 
town, 65 N. J. L. 467, 47 A 450, 
Schmidt, 101 Oh, St. 


[44 C.J3.] 1011 


ments.°° 

A private person may have the power to remove 
street obstructions,®* and the fact that one has a 
private interest in securing the removal of an en- 
croachment upon a street does not deprive him of 
the right as one of the public to demand enforce- 
ment of the public right,>§ nor does the fact that 
he has no private interest interfere with his asser- 
tion of the publie right.®® 

[§ 3823] (2) Exercise of Power—(a) In General. 
Where the method of exercising the power of re- 
moval is prescribed by the statute conferring it, such 
method is exclusive and must be followed;*° but if 
not specially prescribed, then the municipality 
should under its general powers pursue such course 
consistent with fundamental law as is adequate and 
best adapted, with respect to the rights of persons 
interested, to effect the desired result, and protect 
the rights of the public in the street.*t All methods 
may be classified under two heads—ordinary and 
summary; the former being those invoking judicial 
power on due notice and hearing;*? the latter being 
by rapid and forcible means without hearing and 
judgment.®* 

A suit to compel specific performance of a con- 
tract to open a street is not the proper proceeding 
to remove an obstruction thereon.®* 

[§ 3824] (b) Prescription and Limitation.°> The 
right to maintain a street obstruction or encroach- 
ment amounting to a nuisance cannot be acquired 
by preseription.®® The general rule that the statute 
of limitations does not run against the enforcement 


control over public utilities to the 
railroad commission, neither the 
board of trustees of a city nor its 
electors can submit to the state rail- 
road commission the question of 
whether a railroad is required to 
remove an embankment constituting 


Morris- 


and poles in streets and alleys could 
not be enforced against a company 
holding a franchise so to use the 
streets and alleys would ‘not in- 
validate the ordinance as against 
others. Sullivan v. Best, 286 Ill. 
315, 121 NE 565. : 

47. Slocum v. Wichita, 114 Kan. 
260, 217 P 297. 

“The question as to what obstruc- 
tions are to be permitted on: the 
streets is for the determination of 
the city commissioners, the matter 
being one in which they must neces- 
sarily exercise a wide discretion.” 
Slocum v. Wichita, supra. ; 

48. Vanderhurst v. Tholcke, 113 
Cal. 147, 45 P 266, 35 LRA 267; Etchi- 
son v. Frederick City, 123 Md. 283, 
288, 91 A 161, LRA1916C 561; Grady 
A Greenville, 129 S. C. 89, 123 SE 

4. 

‘It may be stated as a general 
proposition sustained by all the au- 
thorities, that the necessity, pro- 
priety or wisdom of the exercise of 
a legislative grant or power such 
as this, must be left to the municipal 
authorities, and, if an ordinance 
passed in pursuance thereof does not 
impair some vested right, or con- 
flict with some constitutional’ man- 
date, the Court will not interfere to 
prevent its enforcement.” Htchison 
v. Frederick City, supra. 

Injunction of exercise of discre- 
tionary powers generally see Injunc- 
tions § 410. 

Review by courts of summary re- 
moval of obstructions see infra § 


3829. 
49. Beecher vy. Peo., 38 Mich. 289, 
31 AmR 316; 


Dawes v. Hightstown, 
45 N. J. L. 501. 

50. Lathrop vy. Morristown, 65 N. 
J. L. 467,°47 A 450 [aff 67 N. J. L. 
247-251 VA» 8527, ° 
‘{a] For example, power to re- 
move from streets all obstructions 
and éri¢roachments implies power to 


437, 130 NE 24. 


52. Gitt v. Hanover Borough, 4 Pa. 
Dist. 606. 
53. Hendricks vy. Carter, 21 Ga. A. 


527, 94 SE 807. 

54 U. S.—Grand Forks v. .Allman, 
153 Fed. 532, 83 CCA 554. 

* Iowa.—Callahan v. Nevada, 170 
Iowa 719, 153 NW 188, LRA1916B 
927. 

La.—Sheen v. Stothart, 29 La. Ann. 
630, 

Nebr.—Chapman v. Lincoln, 84 
Nebr. 534, 121 NW 596, 25 LRANS 
400. 

N. Y.—Peo. v. Stover, 145 App. Div. 
259, 180 NYS 92 [aff 203 N. Y. 6138 
mem, 96 NE 1126 mem]; Ely v. Camp- 
bell, 59 HowPr 333. 

Or.—Eugene v. Garrett, 87 Or. 435, 
444, 169 P 649, 170 P7381, 732 [cit 
Cyc]. : 

Tex.—Compton y. Waco Bridge Co., 
62 Tex. 715. 

“A city as trustee of streets for 
the use of the public is in duty bound 
to remove all obstructions and en- 
croachments which materially dis- 
turb the public user.”  Bugene vy. 
Garrett, supra. 

“The city must, whenever even an 
unauthorized, dangerous obstruction 
appears on its streets, use reasonable 
diligence to remove it. This duty is 
imposed upon defendant city by stat- 
ute... as well as on general prin- 
ciples of law.” Grand Forks v. All- 
man, 153 Fed. 532, 534, 83 CCA 554. 

Liability of municipality for dam- 
ages caused by neglect of duty to 
remove obstructions see supra §§ 
1775-1885 in 43 C. J. 

55. See supra § 3683. 

56. Red Bluff v. Southern Pac. Co., 
44 Cal. A. 667, 187 P 152. 

[a] Municipality not permitted to 
submit question to railroad commis- 
sion.—Under St. (1915) p 12738 §§ 1, 
2, providing for submitting to the 
voters the question of surrendering 


an unlawful obstruction of a street, 
and thereby estop the city from 
maintaining a suit to compel removal 
of the obstruction. Red Bluff v. 
Southern Pac. Co., 44 Cal. A. 667, 187 


P52: 

57. See infra § 3826. ’ 

58. Peo. v. Gross, 137 App. Div. 
77, 1.22, NYS*135. 

59. Peo. v. Gross, supra, 

60. Avis v. Vineland, 55 N. J. LZ. 
285, 26 A 149; Brigantine v. Holland 
Trust. Co:, .GNed.: -Ch:) 435) Avs 4a: 

61. Hawley v. Harrall, 19 Conn.- 
142; Wade v. Cornelia, 136 Ga. 89, 70 
SE 880; Eugene v. Garrett, 87 Or. 
435, 169 P. 649,170 P 731,782 [cit 
Cyc]; Roanoke Gas Co. v, Roanoke, 
88 Va. 810, 14 SE 665. 
rei White v. Godfrey, 97 Mass. 

63. Bitzer v. Leverton, 9 Kan. A. 
76, 57 P 1045. 

Bs! Mather v. Simonton, ,73 Ind. 

65. Adverse possession of streets 
see Adverse Possession §§ 463, 465. 

Laches and estoppel against: 
Municipality see infra § 3840. 
Private person see infra § 3837. 

66. Ala.—Hamilton v. Warrior, 215 
Ala. 670, 112 S 186; Harn v. Dade- 
ville, 100 Ala. 199, 14 S 9; Webb v. 
Demopolis, 95 Ala. 116, 13 S 289, 21 
LRA 62; Reed v. Birmingham, 92 


Se dios 
Booth, 3 Ida. 


Ida.—Lewiston vy. 
692, 34 P 809. 
Ill.—Lee v. Harris, 206 Ill. 428, 69 
NE 230, 99 AmSR 176; Chicago v. 
Pooley, 112 Ill. A. 343. 
Iowa.—Waterloo y. Union Mill Co., 
72 Towa 437, 34 NW 197; Cain v. 
Chicago, etce., R. Co., 54 Iowa 255, 8 
NW 736, 6 NW 268. 
Mass.—Holyoke vy. Hadley Water- 


Power Co., 174 Mass, 424, 54 NE 
889. 
Mich.—Pastorino v. Detroit, 182 


Mich. 5, 148 NW 281, 
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of a public right by a municipality®’ applies to re- 
moval of street obstructions and eneroachments.°® 
Where a statute gives a municipality the right to 
remove street encroachments and expressly provides 
that no lapse of time shall bar such right, the 
municipality will not be precluded from removing 
an encroachment by the statute of limitations.°? <A 
street obstruction has been held a public nuisance 
within the meaning of a code provision to the 
effect that no lapse of time ean legalize a’ public 
nuisance amounting to an actual obstruction of a 
public right.7° 

[§ 3825] (c) Summary Removal’'—aa. By Mu- 
nicipality. Ordinarily a municipality, under its 
general powers as public trustee and governmental 
agent, may in proper cases summarily abate a sub- 
stantial obstruction or encroachment amounting to 
such on a public street, by itself removing it.7* The 
right is not affected by a power to impose a penalty 
for the violation of an° ordinance prohibiting ob- 
structions,’* and the adoption by a municipal corpo- 
ration of an ordinance providing a procedure for 
enforcing orders to remove obstructions from streets 
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\ % nd > 


does. not limit the exercise of a general power, 


[8§ 3824-3825, 


given by statute, to do so in a summary way, and. 


the procedure provided by the ordinance need not 
be followed.*# 

Limitations on exercise of power. A municipal- 
ity cannot, by a mere declaration that a structure 
is a nuisance, subject it,to removal by any person 
supposed to be aggrieved or by the municipality 
itself, where it is in fact not a nuisance; and 
ordinarily the power summarily to remove an ob- 
struction can be legally exercised only where the 
right so to do is clear and from the nature of the 
obstruction it need not first be determined by resort 
to the courts.“° Summary removal is not proper 
where the legal existence of the street is in dis- 
pute,” or where the question of encroachment in- 
volves the ascertainment of the true location of 
the line of the highway.78 Although municipal 
authorities are authorized by statute summarily to 
remove an obstruction, where its maintenance had 
originally been by permission, they have not the 
right to remove it until such permission has been 
revoked.7® And it has been held that, where an 


N. Y.—Simis v. Brookfield, 13 Misc. 
569, 34 NYS 695. 

Oh.—Elster vy. Springfield, 49 Oh. 
St. 82, 30 NE 274, 

Pa.—Pittsburgh vy. Pittsburgh, etc., 
R. Co., 2638 Pa. 294, 106 A°724; Com. v. 
Alburger, 1 Whart. 469; Com. v. 
McDonald, 16 Serg. & R. 390; McGuire 
v. Wilkes-Barre, 36 Pa. Super. 418; 
Walsh v.- Olyphant Borough, 7 Pa. 
Co, 124; Wakeling v. Cocker, 23 Pa. 
Super. 196; Philadelphia vy. Friday, 
6 Phila. 275. ; 

Wis.—Klinkert v. Racine, 177 Wis. 
200, 188 NW 72; Chase vy. Oshkosh, 


8t Wis. 313, 51 NW 560, 29 AmSR 
898, 15 LRA 553. 
Prescriptive right to maintain 


steps see supra § 3726. 

Vaults and cellarways see supra § 
3729. 

67. See Limitations of Actions § 
32 text and note 561. 

68. Hamilton v. Warrior, 215 Ala. 
670, 112 S 136: Chicago, etc.,: Ry ‘Co. 
v. Peo., 91 Ill. 251; Chicago v. Pooley, 
112 Tll. A.’ 343. 

69. Paragould v. Lawson, 88 Ark. 
478, 115 SW 379. 

70. Nerio y. Maestretti, 154 Cal. 
580, 98 P 860. 

[a] Continued occupation of a 
portion of a public street by main- 
taining a house thereon.—wWNeiro v. 
Maestretti, 154 Cal. 580, 98 P 860. 

71. Summary abatement of nui- 
sances by municipality in general see 
supra § 525 et seq in 43 C, J. 

72. Del.—Murden v. Lewes, 29 Del. 
48, 96 A 506. 

D. C.—Ward y. District of Colum- 
bia, 24 App. 524, 

Ga.—Robins v. McGehee, 127 Ga. 
431, 56 SE 461, 

T11.—Mt. Carmel v. Shaw, 155 T11. 
37, 39 NE 584, 46 AmSR 311, 27 LRA 
580 [rev 52 Ill. A. 429]. 

Iowa.—Callahan v. Nevada, 170 


Towa 719, 153 NW 188, LRA1916B 
927. 

Kan.—Bitzer v. Leverton, 9 Kan. 
A. 16, 57 P 1045. 

La.—Agurs v. McKellar, 129 La. 
186, 55 S 758. 

Me.—Wilson v. Simmons, 89 Me, 
242. 36 A 380. 

Mich.—Pastorino v. Detroit, 182 


Mich. 5, 148 NW 231, LRA1915A 1221, 
AnnCas1916D 768. 

Minn.—Kelty v. Minneapolis, 157 
Minn. :- 430, 196 NW 487; Mueller v. 
Duluth, 152 Minn. 159, 188 NW 205. 

Miss.—Durant v. Castleberry, 106 
Miss. 699, 64 S 657. 


Mo.—Lundy y. Sedalia, 162 Mo. A.: 


218, 144 SW. 889; Bierwith v. Pieron- 
net, 65 Mo. A. 431. 
N. J.—Lathrop y. Morristown, 65 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


N.S. 9467/47 A 450 ‘Path 67 No J. 
L...247, 51,A 852]. 

N. Y.—Delaware, etc., R. Co. Vv. 
Buffalo, 158 N. Y. 266, 53 NE 44; 
American Rapid Tel, Co. v. Hess, 125 
N. Y. 641, 26 NE 919, 21 AmSR 764, 
18 LRA 454; Klepper _v. Seymour 
House Corp., 212 App. Div. 277, 209 
NYS 67; Coudert v. Underhill, 107 
App. Div. 335, 95 NYS 134; Electric 
Power Co. v. New York, 29 Misc. 48, 
60 NYS 590; Guimond y. Monticello, 
192 NYS 827 [aff 202 App. Div. 859 
mem, 194 NYS 941 mem]; Ely v. 
Campbell, 59 HowPr 333. 

Oh.—Evens vy. Cincinnati, 2 Handy 
236, 12 Oh. Dec. (Reprint) 420. 

Or.—Portland v. Yates, 102 Or. 518, 
199 P 184, 203 P 319; Hunter v. Clark, 
a Constr, *Co3.169" Or. ' 34,137 P. 
743. 

Tex.—Compton v. Waco Bridge Co., 
62 Tex. 715; Perry v. Ball, 52 Tex. 
Civ. A. 134, 113 SW 588, 

Va.—Roanoke Gas Co, y. Roanoke, 
88 Va. 810, 14 SE 665. 

Wash.—Schaller v. Tacoma, 99 
Wash. 166, 168 P 1136. ; 

Wis.—Jennings v. Johonnott, 149 
Wis. 660, 1835 NW 170; Chase v. Osh- 


kosh, 81 Wis, 3138, 51 NW 560, 29 
AmSR 898, 15 LRA 553. 

B. C.—Hope v. Surrey, 20 B. C. 
434, 20 DomLR 540, 29 WestLR 525, 


7 WestWkly 175. 

“A municipal corporation may sum- 
marily remove from a public high- 
way any tangible object placed there 
which so obstructs the public use 
of the highway as to be a public 
nuisance.” Murden y. Lewes, 30 Del. 
428, 436, 108 A 74. 

[a] The rationale of the principle 
that an obstruction in a street may 
be summarily abated is upon the 
theory that the obstruction of a 
public street is a nuisance. Robins 
v. McGehee, 127 Ga. 431, 56 SE 461. 

73. Guimond v. Monticello, 192 
NYS 827 [aff 202 App. Div. 859 mem, 
194 NYS 941 mem]. 

Penalties for street obstructions 
see infra § 3853. 

74. Murden v. Lewes, 30 Del. 428, 
108 A 74 [aff 29 Del. 48, 96 A 506]. 

75. U. S.—yYates v. Milwaukee, 10 
Wall. 497, 19 L. ed. 984. 

Del.—Murden y. Lewes, 30 Del. 428, 
108 A 74. 

Md.—Frostburg v. Hitchins, 99 Md. 
617, 59 A 49; Frostburg v. Wineland, 
98 Md. 239, 56 A 811, 1083 AmSR 399, 
64 LRA 627; New Windsor y. Stock- 
dale, 95 Md. 196, 52 A 596. 

Nebr.—Tiernan v. Thorp., 88 Nebr. 
662, 130 NW 280, 32 LRANS 1034. 

N. C.—State v. Higgs, 126 N. CG 
1014, 35 SEH 4738, 48 LRA 446. 


W. Va.—Teass vy. St. Albans, 38 W. 
Va. 1, 17 SE 400, 10 LRA 802. 

76. Hitchner y. Richman, 74 N. J. 
L. 234, 65 A 856; State v. Jersey City, 
384. N. die tkaen SI: 

[a] Permanent and valuable im- 
provements, made within a street or 
upon public grounds, in good faith, 
and where the right was at least 
doubtful, and summary removal 
would result in great damage, and 
such like encroachments, are not sub- 
ject to summary removal. Childs v. 
Nelson, 69 Wis. 125, 33 NW 587. 

77. Bryans v. Almand, 87 Ga. 564, 
13 SE 554; Sheldon v. Kalamazoo, 24 
Mich. 383; New York, etc., R. Co. v. 
South Amboy, 57 N. J. L. 252, 30 A 
628; Hope y. Surrey, 20 B. CG. 434, 20 


-DomLR 540, 29 WestLR 525, 7 West- 


Wkly 175. Compare lLastinger v. 
Adel, 142 Ga. 321, 82 SE 884 (hold- 
ing that an instruction on the form 
of verdict in an action to enjoin 
a town from removing a fence placed 
in a street by a landowner furnished 
no ground of complaint to the ob- 
structor where it stated that, even 
if the fence was in the street, the 
town could not remove it except on 
further appropriate proceedings). 

78. Hitchner v. Richman, 74 N. J. 
L. 234, 65 A 856, 857. 

“Nor does the conferring of such 
a power justify the municipal au- 
thorities in summarily removing a 
structure erected by an abutting 
owner, under a-claim that it en- 
croaches upon the highway. The de- 
termination of the question whether 
such a structure is an encroachment 
or not involves the ascertainment of 
the true location of the line of the 
highway. To do this requires action 
of a judicial nature, with respect to 
which the parties affected have a 
right to be heard. The power to 
summarily remove encroachments in 
a highway is capable of exercise only 
to the extent that the right to do 
So is clear, or is readily ascertain- 
able without the necessity of any 


adjudication.” Hitchner vy. Richman, 
supra. 
79. Murden v. Lewes, 29 Del. 48,- 


96 A 506; Lincoln Safe Deposit. Co. 
v. New York, 96 App, Div. 
NYS 912. 

[a] One who was given vault 


624, 88 


me Ge eee ae 


privileges in a public street, and 


failed to remove and abandoned his 
property in the vaults after notice 
of the revocation by the city of his 
license 4o maintain and occupy them, 
could not object to the city or its 
contractor removing the property, nor 
hold either liable as for conversion. 
Lincoln. Safe Deposit Co. v. New 


a 


§§ 3825-3828] 


encroachment on a street has been constructed under 
license of a general ordinance, the city cannot, 
under a special ordinance directed to the abutting 
owner alone, cause its removal.8° Where rights 
in a street have been reserved in a grant of a 
highway, a municipality which has taken over the 
_ highway cannot remove alleged obstructions, main- 
_taimed in the exercise of such rights, on the 
ground that they constitute a nuisance.*! In some 
jurisdictions a resolution directing a removal of 
obstructions is insufficient, the power being exer- 
eisable only by ordinance.®?. There is authority 
holding that a municipality cannot summarily re- 
move an obstruction in an alley to which it has no 
title.8* 

Some authorities draw a distinction between ob- 
structions and encroachments,** holding that a mu- 
nicipality may summarily abate or remove the 
former®® but not the latter.%¢ 

The particular municipal officer who may remove 
or order the removal of an obstruction depends upon 
charter or statutory provisions.®* 

[§ 3826] bb. By Private Person.’* A private per- 


county Officials 
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[44 C.J.] 1013 
son may summarily remove a street obstruction 
amounting to a nuisance®® where specially injured 
thereby,*® but not before the street or alley is opened 
for public use.®' If not specially injured a private 
person cannot remove the obstruction.” 

Direction of municipal officers. An individual 
cannot justify a trespass, in removing an obstruc- 
tion in the street, under the claim that he did so 
under the direction of municipal officers where it 
does not appear that the direction was in the form 
of an ordinance as required by a statute providing 
for the removal of encroachments on streets.®? 

[§ 3827] ce. Notice and Hearing. Ordinarily no- 
tice to remove should be given prior to summary 
removal®* and also an opportunity to be heard in 
defense of the right to maintain the alleged ob- 
struction.®> But there is authority holding that 
obstructions, as distinguished from mere encroach- 
ments, may be removed without notice to the owner 
thereof.?° 

[§ 3828] dd. Injunction against Removal. Equity 
will not ordinarily restrain the removal of an ob- 
struction.®* 


concurrent.—The | Where an order of the common coun- 


pas 96 App. Div. 624, 88 NYS 


80. Cross v. Baton Rouge, 161 La. 
921, 109 S 742. 

81. Hill v. Oxnard, 46 Cal. A. 624, 
189 P 825. 

[a] Reservation of right to main- 
tain trees.— Where plaintiff granted a 
strip of land to the county for a 
highway, reserving trees which the 
county agreed not to interfere with, 
and a city took over the highway 
from the county and made a street of 
it, it cannot cut down and remove 
plaintiff's trees which it alleges cause 
excess water to collect and prevent 
the proper grading of the street, on 
the theory that such step would be 
a proper exercise of police power. 


ne Oxnard, 46 Cal. A, 624, 189 
82. Avis v. Vineland, 55 N. J. L. 


285, 26 A 149. 

83. Frostburg y. Hitchins, 99 Md. 
617, 59 A 49, 

[a] Where public has a mere 
right of way over an alley, the muni- 
cipality is not authorized to. remove 
an elevated structure over the alley 
after merely declaring it to be a 
nuisance, but the fact that it was a 
nuisance must be first established 
before a court of competent jurisdic- 
tion. Frostburg v. Hitchins, 99 Md. 
617, 59 A 49. 

84. Stockton v. Freeman, 1 Mich. 
N. P. 232; Mueller v. Duluth, 152 
Minn, 159, "188 NW 205; Jennings Vv. 
Johonnott, 149 Wis. 660, 1385 NW 


85. Mueller vy. Duluth, 152 Minn. 
159, 188 NW 205. 

[a] A clock on a sidewalk which 
obstructs travel thereon cannot be 
regarded aS a mere encroachment, so 
as to make its removal unlawful ex- 
cept on decree of a court of equity. 
a oes v. Duluth, 152 Minn. 159, 188 


NW 20 

86. Mueller v. Duluth, supra; 
State v. Higgs, 126 N. C. 1014, 35 SE 
473, 48 ‘LRA 446; Pauer v. Albrecht, 
72 Wis. 416, 39 NW 771; Hope v. 
Surrey, 20 B. Cc. 434, 20 DomLR 540, 
29 WestLR 525, 7 West Wkly 175, 

[a] A charter provision merely 
giving power to the municipality to 
prevent the obstruction or encum- 
bering of streets does not confer 
authority to require the removal of 
mere encroachments Stockton v. 
Freeman, 1 Mich. N. P. 232. 

87. Hendricks v. Carter, 21 Ga. 
A, 527, 94 SE 807; Hibbard v. Chi- 
cago, 173 Dri.- 91, 50 NE 256, 40 LRA 
621; Pedrick v. Bailey, 42 Gray 
(Mass.) 161; Peo. vy. Gross, 137 App. 
Dive 77, 122 NYS 135; Naylor v. 
Glasier, 12 N. Y. Super. Siiea 

[a] Power of municipal and 


charter of the city of Nashville ex- 
pressly confers upon the mayor and 
council of that municipality the pow- 
er to keep its streets ‘free from 
obstructions for the use of the pub- 
lic or any of the citizens of said 
city.” The jurisdiction thereby con- 
ferred upon the mayor and council 
as to the removal of such obstruc- 
tions is not exclusive, but is con- 
current with that conferred by the 
general law upon the ordinary of the 
county in which the street is located. 
Hendricks v. Carter, 21 Ga. A. 527, 
94 SE 807. 

88. Removal of trees see 
3698. 

89. Walter v. Louisville 
150 Ky. 652, 150 SW 824, 43 
126, AnnCas1914D 441. 

[a] Reason for rule.—‘“The reason 
why the law allows this private and 
summary method of doing one’s self 
justice, is because injuries of this 
kind, which obstruct or annoy such 
things as are of daily convenience 
and use, require an immediate rem- 
edy, and cannot wait for the slow 
progress of the ordinary forms of 
justice.” 3 Blackstone Comm. p 5 
[quot Walter v. Louisville R. Co., 
150 Ky. (652,656, 150 “SW (8242.43 
LRANS 126, "AnnCas1914D 441]. 

Right to ‘abate nuisance generally 
see Nuisances [29 Cyc 1215]. 

90. Hitchner v. Richman, 74 N. J. 
L. 234,. 65 A. 8565... Paterson, Rs Co. 
Vv. Grundy, Bde cNeedie skids 2a Bye 2.0 A 
788; Electric Constr. Co. v. Heffer- 
nan, 12 NYS 336; Wolfe vy. Pearson, 
114 N. C. 621, 19 SE 264. 

91. Haramon v. Krause, 93 Minn. 
455, 101 NW 791; Maffett v. Perry, 3 
Pittsb. (Pa.) 8. 

92. Newland v. Iowa R., etc., Co., 
179 Iowa 228, 159 NW 244; Lambert 
y. American Box Co., 144 La, 604, 
81 -S_95, 97,..3 "ALR 6127 fcit. Cyeis 
aviosa v. Chicago,,. ete, R., Co.,. 1 
McG. (La.) 299; State v. Pratt, 90 
Minn. 66, 95 NW 589; Hitchner v. 
Richman, 74 N. J. L. 234, 65 A 856; 
Paterson R. Co. v. Grundy, 51 N.. J. 
Eq. 213, 26 A 788. 

98, Hitchner v. Richman, 74 N. J. 
L. 234, 65 A 856. 

94. Conn.—Hartford v. Hartford 
St. R: Co.,.738 Conn... 327, 47. A 330. 

Del.—Murden v. Lewes, 29 Del. 48, 
96 A 506. 

Ga.—Laing v. 86 Ga. 
756, 13.SH: 107. 


supra § 


Esa Coss 
LRANS 


Americus, 


N. J.—United New Jersey R., etc., 
Co. v. Jersey City, 72 N. J. ite 233. 
Gia 460 bade i NJ vd 8 0; 58 A 
lle 

Ki S.—Carr v. Ferguson, 45 N. S. 
132, 9. EastLR 218. 

[a] What constitutes notice.— 


cil directing a street railway com- 
pany to remove a crossover from a 
street was made on the recommenda- 
tion of the board of street commis- 
sioners after a hearing by such board, 
at which defendant was represented, 
such order was not passed without 
a reasonable notice to defendant, or 
an opportunity on its part to be 
heard. Hartford v. Hartford St. R. 
Co., 73 Conn. 327, 47 A 330. 

[b] Mode of giving notice.— 
Where the statutes do not provide the 
manner in which an order of the 
common council directing a _ street 
railway company to remove obstruc- 
tions from the street shall be brought 
to the company’s notice, the mailing 
of a copy of the order to the com- 
pany by the city clerk, and oral no- 
tice of its passage by the person on 
whose complaint the order was made, 
is sufficient. Hartford v. Hartford 
St. R. Co., 73 Conn. 327, 47 A 330. 

95. Hendricks v. Carter, 21 Ga. 
A. 527, 94 SE 807; Chase v. Lowell, 
149 Mass. 85, 21 NE 233; White v. 
Meee 97 Mass. 472; Delaware, etc., 
Tel. Co..v. Pensauken Tp., 67 N. J. Le 
91 ue 0 5 452 Taft 367%) Nid ke F381, 
52 A 482]; Cape May v. Cape May, 
ete: R. Co:,, 60 Ne J. Tun. 224,37, A. 8925 
ae 609 [aff 58 N. J. La 565, 34 A 

ae: Chase v. Oshkosh, 81 Wis. 313, 
pee 560, 29 AmSR 898, 15 LRA 

53. 

Distinction between obstructions 

and encroachments see infra § 3830. 


97. Conn.—Andrew B. Hendryx 
Co. v. New Haven, 104 Conn. 632, 134 
A 77 


Ga.—Wade v. Cornelia, 136 Ga. 89, 
70 SE. 880.. «+ 

ee Weaeahinie ee vi (Chicagoy, TNL, ilk 

ed9.0. 

Minn.—Kelty v. Minneapolis, 157 
Minn, 430, 196 NW 487. 

Pa.—Murdoch y. Pittsburgh R. Co., 
256 Pa. 268, 100 A 869. 

Ss. C.— Grady v. Greenville, 129 S. C. 
89, 123 SE 494. 

Tal Where an owner constructs 
obstructions in the street without a 
permit from the city, and with no- 
tice that the city will not tolerate 
them, she is not entitled to an in- 
junction against the city restraining 
their removal upon the ground that 
the city could abate them only after 
a judgment in its favor in an action 
for that purpose. Kelty v. Minne- 
apolis, 157 Minn. 430, 196 NW 487. 

[b] City’s removal of a monu- 
ment from center of congested street 
and its reérection on another site is 
not such a breach of the council’s 
fiduciary duty as trustees thereof as 
to justify an injunction restraining 
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[§ 3829] ee. Review by Courts. Whether a thing 
is an obstruction is generally a question for the 
proper city authorities, and their determination can- 
not be reviewed by the courts except where an 
abuse of discretion is shown.®® 

[§ 3830] ff. Particular Obstructions or Encroach- 
ments Subject to Summary Removal.®°® <A munici- 
pality may summarily remove a private business 
stand,! house boat,? or trees,* which are unlawfully 
and unreasonably obstructing the streets. 

Awnings.« An awning may be summarily re- 
moved where so maintained as to endanger the 
traveling public,® or where erected without proper 
authority, and an ordinance requiring removal of 
stationary awnings is within the general powers 
of a municipality over its streets.’ But power to 
regulate its streets does not authorize a munici- 
pality summarily to remove an awning which fails 
to interfere with public travel.® 

Buildings. A building will not ordinarily be 
subject to summary removal because of a slight 
encroachment on the street,? but may be removed 
where the encroachment is substantial,’® where de- 
fendant was warned of encroachment during con- 
struction, or where it is being moved along the 
street without proper authority.1? 


Fences.‘° Ordinarily a municipality may sum- 
such removal. Grady v. Greenville,| whether they are 
129 S.C... 89, 123 SE 494. act. 


98. Chase v. Oshkosh, 81 Wis. 313, | 248. 
es he 560, 29 AmSR 898, 15 LRA 9. 

99. Particular obstructions held a 
muisance or otherwise unlawful see 
supra § 3821. 


N. J. Eq. 168. 
[a] 


ties 
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Hisey v. Mexico, 


Dawes v. Hightstown, 45 N. J. 
L. 127; Manko v. Chambersburgh, 25 


: For example, L : 
issued to restrain municipal authori- 


ert are mY in we 


[§§ 3829-3831 


marily remove fences which are constructed so as to 
inclose part of the street, a hedge having been 
held a fence within this rule,° and may remove 


a fence built along the side of a street line where 


it is of a character rendering it a nuisance,’® al- 
though there is authority’ holding that a fence 
slightly encroaching on the street without seriously 
obstructing public travel cannot be summarily re- | 
moved."? 

Railroad or railway tracks.1® A railroad track 
built under state franchise cannot be summarily 
removed by the municipality.*® A municipality may 
abate an unauthorized railway under general ordi- 
nance,2° but not under a resolution aimed at one 
particular railway;?+ and where the track does not 


| obstruct traffic, the municipality cannot summarily 


remove it prior to formal declaration by the council 
that it is a nuisance.?? 

Telegraph and telephone poles.?? Where the au- 
thority to maintain telegraph poles has been duly 
revoked, the municipality may summarily remove 
the poles on failure of the company to do so after 
notice.24 But a municipality cannot remove poles 
erected under state authority and not interfering 
substantially with public travel.?® 

[§ 3831] gg. Damages for Removal.?®° The owner 
of property removed is entitled to recover com- 


ough, LY Pas Distim11es as Pan Neos 

[a] Barbed wire fence.—Bower Vv. 
Watsontown Borough, 1 Pa. Dist. 116, 
11) Pa. Co. ‘P10: 

17. Jennings v. Johonnott, 149 
Wis. 660, 135 NW 170. 

18. Municipal grant of right to 


a nuisance in 
61 Mo, A. 


an injunction, 


their 


Particular encroachments by abut- 
ters held a nuisance or otherwise 
unlawful see supra § 3715 et seq. 

1. Pastorino vy. Detroit, 182 Mich. 
5, 148 NW 231, LRA1915A 1221, Ann 
Cas1916D 768, 

[a] For example, the mainte- 
nance of a fruit stand in a street 
in violation of city ordinances is a 
nuisance per se which the city’s 
police authorities may summarily 
abate. Pastorino v. Detroit, 182 Mich. 
5, 148 NW 231, LRA1915A 1221, Ann 
Cas1916D 768. 

2. Murden vy. Lewes, 30 Del. 428, 
108 A 74. 

3. See supra § 3698. 

4 Awnings maintained by abut- 
ter as a nuisance see supra § 3720. 

Substantive right of municipality 
to regulate or prohibit awnings see 
supra § 3822 text and note 31. 

5. Bitzer v. Loverton, 9 Kan. A. 
76, 57 P 1045. 

6. Hibbard vy, Chicago, 173 Ill. 91, 
50 NE 256, 40 LRA 621 [aff 59 Ill, A. 
470]; Simigs v. Brookfield, 13 Misc. 
569, 34 NYS 695; Hoey v. Gilroy, 14 
NYS 159 ‘rey on other grounds 129 
N. Y. 132, 29 NE 85]. 

7, Small y. Edenton, 146 N. C. 
527, 60 SH 418, 20 LRANS 145, 

[a] In determining the scope and 
purpose of an ordinance requiring the 
removal of stationary awnings, that 
‘is, awnings with posts resting on the 
sidewalk, it is immaterial whether 
the posts are just inside or just 
outside the edge of the sidewalk. 


Small v. Edenton, 146 N. C. 527, 60 
SE 413, 20 LRANS 145. 
oi Hisey vy. Mexico, 61 Mo. A. 
48. 

[a] For example, it-has been held 


that power to regulate does not au- 
thorize removal of a safe structure 
which does not materially interfere 
with the free use and enjoyment of 
the sidewalk by the public; that an 
awning cannot be removed merely 
because it is an encroachment on the 
street; and that a municipality can- 
not direct the removal of all awn- 
ings on. streets without regard to 


from proceeding under 
charter to remove a building al- 
leged to encroach upon the line of 
a street, will not be dissolved upon 
the hearing on bill and answer, 
where such building was erected un- 
der a claim of right, on a line on 
which for a period of .thirteen years 
numerous houses had been built, 
where no public inconvenience will 
be occasioned by continuing the in- 
junction, and where the private in- 
terests involved are considerable, 
and the questions raised affect not 
only complainant, but others who 
have erected buildings in a like posi- 
tion and under like circumstances. 


Manko y. Chambersburgh, 25 N. J. 
Eq. 168. 
Distinction between obstructions 


and encroachments as respects right 
of summary removal see supra § 3825 
text and notes 84-86. ; 

Injunction of nuisance as affected 
by degree of injury see Nuisances 
[29 Cye 1231]. 

Relative injury affecting grant of 
injunctions generally see Injunctions 


§ 64. 3 

10.. Hatton vy. Chatham, 24 Ill. A. 
622; Mussey v. Cahoon, 84 Me, 74; 
Yost v. South Bethlehem, 4 LancLRevy 
(Pa.) 62. 

1lL. Daublin vy. New Orleans, 1 


Mart. (La.) 100. 

12. Concord y. Burleigh, 67 N. H. 
106, 86 A 606. 

13. Fences as a nuisance see su- 
pra § 8821 text and note 4. 

14. Hatton v. Chatham, 24 Ill. A. 
622; Walker vy. Caywood, 31 N. Y. 
51; Jennings v. Johonnott, 149 Wis. 
660, 185 NW 170; Childs v. Nelson, 
69 Wis. 125, 38 NW 587. 

[a] Trespass.—Any irregularities 
in proceedings for the establishment 
of a new sidewalk will not make 
municipal authorities trespassers in 
removing a fence which lies within 
the street. Jennings v. Johonnott, 
149 Wis. 660, 185 NW 170. 

15. Philbrick v. University Place, 
88 Towa 354, 55 NW 3465. 

16. Bower v. Watsontown Bor- 


use streets for railroads and street 
railways see supra §§ 3786, 3787. 

Municipal regulation of railroads 
and street railways see supra §8§ 
3693-3697. 

Railroads in streets as a nuisance 
see Railroads [33 Cye 201]. 

Street railways as a nuisance see 
Street Railways. 

rg," New York. -Cent,,' ete. * R.- Gor 
v. New York, 142 App. Div. 578; 127 
ae. 513 [aff 202 N. Y. 212, 95 NE 

[a] For example, where the state 
legislature, pursuant to an exclusive 
right, has granted a franchise to 
a railroad company to occupy cer- 
tain streets in a city for railroad 
purposes, and the railroad company, 
in the exercise of such franchise, 
maintained tracks in the streets for 
many years, the right to remove the 
tracks, if any, either as a nuisance 
or because the franchise had ex- 
pired by limitations, vests in the 
state, and not in the municipality. 
New. York Cent., ete., Cokie 
New York, 142 App. Div. 578, 127 


nes 518 [aff 202 N. Y. 212, 95 NE 
20. Spokane St. R. Co. y. Spokane 


Falls, 6 Wash, 521, 33 P 1072. 

21. Spokane St. R. Co. v. Spokane 
Falls, supra. 

22. Cincinnati Northern R. Co. v. 
Cincinnati, 8 Oh. Dec, (Reprint) 554, 
8 CincLBul 334, 

23. Electric poles and wires as a 
nuisance see supra § 3821 text and 
notes 98, 99. 

Municipal grant of right to use 
e euee for poles and wires see supra 

Municipal regulation of street 
poles and wires see supra § 3693. 

24 Coverdale y, Edwards, 155 Ind. 
374, 58 NE 495, 

25. Abbott v. Duluth, 104 Fed. 833 
[aff 117 Fed. 137, 55 CCA 153]; Com. 
v. Boston, 97 Mass. 555. 

26. Liability of municipality for 
damages arising from obstructions in 
rages see supra § 1755 et seq in 43 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


3831-3834 ] 


pensation if it was taken under the power of emi- 
nent domain,** but not if properly removed under 
However, if a municipality as- 
sumes to exercise the summary power of removal, 
it does so at its own risk and is liable in damages 


the police power.?® 


if the removal was unauthorized.2° 


marily to remove a street obstruction constituting a 
nuisance does not inelude the right unnecessarily to 
injure the same,*° and a municipality®! or other 
party®*? is liable in damages for infliction of wanton 


or unnecessary injury in removing 
tion. 


Exemplary damages may be imposed for wanton 
injury.** Evidence of good faith may be considered 
on the question of punitive damages.*4 

[§ 3832] hh. Expense of Removal. 
owner may be compelled to remove an obstruction 
within highway limits at his own expense, if it be- 
comes an obstruction to public travel,®> and the 
lawful’ expenses incurred by a municipality in re- 


moving obstructions is chargeable 
or encroacher.*® 


" 27. See Eminent Domain §§ 122- 
oo. 
_ 28. Ind.—Tell City v. Bielefeld, 20 


Ind. A. 1, 49 NE 1090. 

Iowa. —Philbrick Vv. University 
Place, 88 Iowa 354, 55 NW 345. 

La.—Cook v. Opelousas, 4 La. A. 
800; Thibodeaux v. Maggioli, 4 La. 
Ann. 73. 

Mass.—Murray v. Norfolk County, 
149 Mass. 328, 21 NE 757. 

N. Y.—Walker v. Caywood, 31 N. 


5a. 

W. Va.—Jones vy. Clarksburg, 84 W. 

Va. 257, 99 SE 484. 
ae —McLeod v. Aurora, 14 OntWR 
610 

{a] Regardless of ownership of 
the fee, public authorities may re- 
move obstructions by an abutting 
owner without liability to him where 
necessary for reasonable public ac- 
commodation or to a system of im- 
provements, if the power is exer- 
eised reasonably and not willfully or 
arbitrarily. Jones v. Clarksburg, 84 
W. Va. 257, 99 SE 484. 

[b] One planting vegetables after 
notice to take fences off the street 
eannot complain because the fences 
were removed and the vegetables de- 
stroyed by traffic. Cook v, Opelousas, 
4 La. A, 300. 

29. Frostburg v. Hitchins, 99 Md. 
617, 59 A 49; Johnson v. Gibbon, 170 
Minn. 12, 212 NW 15; Peters v. New 
York, 8 Hun (N. Y.) 405; Howard v. 
Robbins, 1 Lans. (N. Y.)’ 63. 

[a] Removal of curbing.—Where, 
without encroaching upon a traveled 
way, an abutting owner installed a 
curb and a gutter in front of his 
residence abutting on a legally exist- 
ing boulevard, and the municipality 
without widening the roadway after 
notice to him destroyed and removed 
the curb for the purpose probably of 
permitting the parking of automo- 
biles, the municipality was liable in 


damages. Johnson y. Gibbon, 170 
Minn. 12, 212 NW 15. 
{b] Amount of damages.—(1) 


Where a street commissioner whose 
duty it was to take charge of the 
opening of streets advertised build- 
ings upon the premises he opened 
as a street without authority but in 
good faith and in pursuance of a 
general authority, the municipality 
was liable for the unlawful selling 
of the buildings, but plaintiff could 
only recover the amount realized on 
the sale with interest less an amount 
allowed for removal of the buildings. 
Peters v. New York, 8 Hun (N. Y.) 
405. (2) In an action for unlawfully 
tearing down and removing a struc- 
ture belonging to plaintiff, he is en- 
titled to recover compensation for 
the destruction of the building and 
for the damage done to other por- 
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The right sum- 


a street obstruc- 
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[§ 3833] (d) Removal by Judicial Proceedings— 
aa. In General. 
thorized to declare by general ordinance what con- 
stitutes a nuisance and to prevent, abate, or re- 
move the same, they may also at their election resort: 
to the courts to abate a public nuisance.** 

[§ 3834] bb. Ejectment.*8 
pality may maintain ejectment to recover possession 
of a street from an obstructor,®® without having 
previously passed an ordinance relating to the re- 
moval of the obstructions therein.4° But the general 


Although municipalities are au- 


Ordinarily a munici- 


rule is not applicable to the case of a turnpike, 


An adjoining 


to the obstructor 
trary.*? 


tions of the buildings not torn down. 
Frostburg v. Hitchins, 99 Md. 617, 
59 A 49. 

30. Murden v. Lewes, 30 Del. 428, 
108 A 74 [aff 29 Del. 48, 96 A 506]; 
Walter v.'Louisville R. Co., 150 Ky. 
652, 150 SW 824, 48 LRANS 126, 
AnnCasi1914D 441; Dallas v. Fry, 
(Tex. Civ. A.) 263 SW. 65s. 

31. Murden vy. Lewes, 29 Del. 48, 
52, 96 A 506 [aff 30 Del. 428, 108 A 
74]; Indianapolis y. Miller, 27 Ind. 
394; Amelia v. Hicks, 7 Oh. A. 132. 

“Por any unnecessary damage done 
in the removal the town authorities 
would be liable.’ Murden v. .Lewes, 


supra. 
32. Amelia v. Hicks, 7 Oh. A. 132. 
[a] Contractor stringing wires 

for municipality is liable for unneces- 

sary damage in trimming trees. 

Amelia v. Hicks, 7 Oh. A. 132. 

aoe v. Hitchins, 99 Md. 

9 


For example, if the jury find 
that defendant acted in a wanton 
and reckless manner, then they may 
award such further sum as exemplary 
damages as the circumstances may 
in their judgment warrant. Frost- 
burg v. Hitchins, 99 Md. 617, 59 A 49. 

34. Jennings v. Johonnott, 149 
Wis. 660, 185 NW 170. 

{a] For example, in an action 
against municipal authorities for 
trespass in removing a fence, they 
are pyoperly permitted to testify 
that they acted in good faith in 
building a new sidewalk on an estab- 
lished line, where the question of 
punitive damages was submitted. 
Jennings v. Johonnott, 149 Wis. 660, 
135 NW 170. 


35. Rogers v. New London, 89 
Conn. 343, 94 A 364. 

36. Conn.—Hawley v. Harrall, 19 
Conn. 142. 

Ga—Atlantic, :etc., “Ra; Col,yi ‘Con 
dele, 128 Ga. 298, 57 SE 493. 

Iowa.—Sioux City v. Weare, 59 


Iowa 95, 12 NW _ 786. 
N. H.—Concord v. Burleigh, 67 N. 


H. 106, 36 A 606. 

Ont._Interurban Electric Co, v. 
Toronto, 8 OntWN 288. 

37. Carlisle v. Pirtle, 63 Ind. A. 
475, 114 NE 705. 

Ejectment see infra § 3834. 

Proceedings to abate sce infra § 


383.5. 

88. Right of abutter to maintain 
ejectment against a street obstruc- 
tion see supra § 3742. 

Right of municipality to bring 
ejectment to maintain paple ease- 
ment see Ejectment § 21 text and 
notes 57-60. 

39. Cal.—San Francisco v. Sulli- 
van, 50 Cal. 603. 

Ga.—Savannah v. Georgia Steam 
Boat Co., R. M. Charlt. 342. 


in control of a private corporation, even though the 
municipality may have, over the turnpike, 
prescribed powers, which, if possessed over an ordi- 

nary highway, would create, by impheation, a right 
to maintain that action.*! 

Rule as affected by ownership of fee. 
thorities hold that the municipality may maintain 
ejectment irrespective of whether it owns the fee 
of the street,** while other authority is to the con- 


certain 


Some au- 


Ill.—Lee v. Harris, 206 Ill. 428, 69 
NE ,230, 99 AmSR 116; Chicago Vv. 
Wright, 69 Ill. 318. 
pee sy .—Augusta v. Perkins, 3 B. Mon. 


N. J.—Hoboken Land, etce., Co. v. 
Hoboken, 36 N. J. L. 540: Hawks- 
hurst v. Asbury Park, 65 Na: Eq. 
496, 56 A 697. 

N. Y.—New York v. Law, 125 N. Y. 
380, 26 NE 471. 

Oh. —Cleveland, ete, R. Co. v. 
Cleveland, 15 Oh. Cir Ct. Ne Soros: 
33 Oh. Cir. Ct. 482 [aff 87 Oh. St. 
469 mem, 102 NE 1122 mem]. 

[a] Under a statute providing 
that every municipal corporation of 
the sixth class may sue and be sued 
in all courts and places and in all 
proceedings whatever, an unchar- 
tered municipal corporation of the 
sixth class has power to bring, in 
its own name, instead of the name of 
the state, action to eject defendants 
from a piece of land on the ground 
that it was part of the public high- 
way. Daly City v. Holbrook, 39 Cal. 
A, 326,178 P 725, 

[b] The fact that street and al- 
leys have never been improved, and 
have been for some years within the 
inclosure of private persons, does 
not prevent their recovery by the 
village. Lee v. Harris, 206 Ill. 428, 
69 NE 230, 99 AmSR 176. . 

40. Hawkshurst v. Asbury Park, 
65 N. J. Eq, 496, 56 A 697. 

41. Chambersburg v. Manko, 39 N. 
J. L. 496. 

42. HEureka v. Gates, 120 Cal. 54, 
52 P 125; Visalia v. Jacob, 65 Cal. 434, 
4 P 433, 52 AmR 303; Lee v. Harris, 
206 Tl.’ 428, 69 NE 230, 99 AmSR 
176; Covington v. Chesapeake, etc., 
R. Co., 20 SW 538, 14 KyL 487; Cam- 
den County vy. Sharpless, 83 N. J. L. 
44, 85 A 222. Compare Chester v. 
Wabash, etc., R. Co., 182 Ill. 382, 55 
NE 524 (holding that it is a pre- 
sumption of law that the fee of a 
street is in the city and ejectment 
will lie to recover it from one who 
encroaches thereon); California | v. 
Howard, 78 Mo, 88 (an ejectment may 
be maintained where the city owns 
the fee in the street). 

43. Summerhill v. Sherbine, 88 Pa. 
Super. 419 (a municipality cannot, in 
the absence of a statute, maintain an. 
action of ejectment for the obstruc- 
tion or permanent occupation of one 
of its streets to which it has no 
title). See also Grand Rapids v. 
Whittlesey, 83 Mich. 109 (holding 
that a city’s charter power to super- 
vise and control its streets does not 
give it the right to maintain eject- 
ment to remove an obstructor where 
the ejectment statutes require plain- 
tiff to have a ‘“‘valid subsisting inter- 
est in the premises claimed’’), 
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The burden is on plaintiff of introducing evidence 
sufficient to establish that defendant’s possession 
encroaches upon a street, the title of which is said 


to be in the state.** 


The general statute of limitation does not apply 
to an action by the municipality for the recovery 
of the title or possession of a public way.*® 

[§ 3835] cc. Proceedings for Abatement or In- 
An obstruction con- 
stituting a nuisanee may be abated and enjoined by 
action,*? but it must clearly appear to be a nui- 
Where title to the land is in dispute, it 
must be determined at law before a court of equity 
And where a street has for a long 
time been abandoned, and it does not appear that 
the public will suffer any inconvenience, remedy by 
Although a bill 


junction**—(aa) In General. 


sance.*8 


will interfere.* 


injunction will not be granted.°*° 
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Bes 


[§§ 3834-3836 


| of limitations, it is nevertheless maintainable to 
| abate a continuing street nuisance.*! 
Adequacy of legal remedy. The mere existence of 


| a legal remedy will not preclude equitable relief 


lief:>4 


seeks damages for a period barred by the statute 


eo. v. Southern Pac. Co., 177. 


44. Pe 
Cal. 555, 171 P 294. 

45. Lincoln v. McLaughlin, 79 
Nebr. 74, 112 NW 363. 

Application of statutes of limita- 
tion to municipalities generally see 
Limitations of Actions § 32. 

Prescription and limitations as af- 
fecting street obstructions generally 
see supra § 3824. 

46. Abatement by abutting owner 
See supra § 8752 et seq. 

Nuisance. generally see Nuisanges 
[29 Cye 1219 et seq]. 

47, Ala.—Birmingham R., etc., Co. 
v. Smyer, 181 Ala. 121, 61 S 354, 47 
LRANS 597, AnnCas1915C 863; Ru- 
dolph v. Elyton, 161 Ala. 525, 50 S 
80. 

Cal.—Red Bluff v. Southern Pac. 
Co., 44 Cal. A. 667, 187 P 152. 

Conn.—Stamford y. Stamford, etc., 
R. Co., 56 Conn. 381, 15 A 749, 1 LRA 
atb, 

Tll.—H. A. Hillmer Co. v. Behr, 264 
Tll. 568, 106 NE 481. 

Kan.--Kansas City v. Burks: 93 
Kan. 236, 144 P 193 [den reh 92 Kan, 
531, 141 P 562]. 

Mo.—Atterbury v. West, 139 Mo. 
A. 180, 122 SW 1106. 

N. Y.—Haverstraw v. Eckerson, 192 
N. Y. 54, 84 NE 578, 20 LRANS 287; 
Davis v. New York, 14 N. Y. 506, 67 
AmD 186; Hellinger v. New York, 95 
Misc. 394° 160 NYS 741 [rev on other 
grounds 181 App. Div. 254, 168 NYS 
271]; St. Mary of Angels Church v. 
Barrows, 68 Misc. 545, 124 NYS 571; 
New York v. Rice, 56 Misc. 360, 107 
NYS 641 [aff 128 App. Div. 903 mem, 
112 NYS 1124 mem], 

Pa.—Pittsburgh v. Pittsburgh, etc., 
R. Co., 263 Pa. 294, 106 A 724; Seran- 
ton y. People’s Coal Co., 256 Pa. 832, 
100 A 818; Mill Village Borough v. 
Nypano R. Co., 254 Pa. 65, 98 A 779; 
Philadelphia v. Teller, 50 Pa. Super. 
260; Moyamensing v. Long, 1 Pars. 
Eq. "Cas. 143; Philadelphia v. Lombard 
St ete:, Pass. KR.) Co. 5° Phila, 248. 

Va.—Shield v. Peninsula Land Co., 
147 Va. 736, 133 SE 586. 

Wis.—Madison y. Mayers, 97 Wis. 
399, 73 NW 438, 65 AmSR 127, 40 LRA 
635. 

Eng.—Atty. -Gen. v. Brighton, etce., 
Co-operative Supply Assoc., [1900] 1 
Ch. 276. 

[a] A band stand in the street is 
a “continuing nuisance,” where, so 
long as it remains and is used for 
the purpose of its construction, it 
will interfere with merchants in their 
business, and hence injunction will 
lie against it after its completion. 
Atterbury v. West, 139 Mo. A, 180, 
122 SW_ 1106. 

{[b] The removal of earth and 
stone by an abutter may be enjoined, 
Madison v. Mayers, 97 Wis. 399, 73 
NW. 48, 65 AmSR 127, 40 LRA 635. 

48. Leitchfield Mercantile Co, v. 
Com., 143 Ky. 162, 136 SW 639; Rich- 
ardson, etc., Co. v. Barstow Stove 


Co., 11 NYS 985, 26 AbbNCas_ 150 
[aff 18 NYS 358]; Hamilton v. New 
York rete.) R..1Co., 94 Paige qGNany-) 
171; Cheraw vy. Seaboard Air Line 
R. Co., 88 SiC. 480, 71 Si 40. 

[a] Where the existence of any 
nuisance is doubtful, abatement or 
injunction will not lie. Cheraw v. 
Seaboard Air Line R. Co, 88 8S. C. 
480, 71_SE 40. 

49. Ridgefield Park v. West Shore 
R..Co., (CN, J. Ch. ): 82) A%319> Coward 
v. Llewellyn, 209 Pa. 582, 58 A 1066. 

[a] Action may stand until deter- 
mination.—Where, in a suit to com- 
pel a removal of obstructions, from 
an alleged street defendant, by an- 
swer, denied complainant’s right to 
equitable relief, and claimed the bene- 
fit of a demurrer, it did not thereby 
deny the court’s jurisdiction to grant 
relief before the establishment of 
a disputed title at law, so that the 
bill would not be dismissed, but 
would be permitted to stand until 
the establishment of complainant’s 
title at law. Ridgefield Park v. West 
Shore R. Co;, CN: J. Ch.) 82 A 1319. 

50. Pana v. Central Washed Coal 


Co., 260 Ill. 111, 102 NE 992, 48 
LRANS 244, 
51/ Louisville, etc., R. Co. vy. Mau- 


ter, 199 Ala. 387, 74 S 932. 

52. Demopolis v. Webb, 87 Ala. 
659, 6 S 408; Keystone Commercial 
Co. v. Maysville, 154 Ky. 239, 157 SW 
25; Garvey v. Harbison-Walker Re- 
fractories Co., 213 Pa. 177, 62 A 778. 


53. Carter v. Chicago, 57 Tll. 283: 
Waterloo v. Waterloo St. R. Co., 71 
Iowa 193, 32 NW 329. 

64. Ellison v. Louisville, 31 SW 


723, 17 KyL 593. 

55. Aiken v. Wallace, 134 Ga. 873, 
68 SE 937; Kehoe v. Rourke, 131 Ga. 
269, 62 SH 185; Brigantine v. Holland 
Prust:'Co., (NPD. Caps sieA: 43:8. 

56. Whitman v. Hubbell, 42 Fed. 


633. 

57. Cincinnati Northern R. Co. v. 
Cincinnati, 8 Oh. Dec. (Reprint) 554, 
8 CinecLBul 334. Compare Clifton 
Heights Borough v. Thomas Kent 
Mfg. Co., 212 Pa. 117, 61 A 817 (hold- 
ing that, where a borough filed a bill 
against a manufacturing company, 
showing by the bill and the affidavits 
filed therewith that defendant was 
constructing a lateral railroad at 
grade across a street without the 
consent of the borough, a preliminary 
injunction should be granted). 

58. U. S.—Detroit v. Detroit City 
R. Co., 56 Fed. 867, 60 Fed. 162 [rev 
on other grounds 64 Fed. 628, 12 CCA 
865 (aff 184 U. S. 368, 22 SCt 410, 46 
L. ed. 592)]. 

Ala.—Smith vy. Opelika, 165 Ala. 
630, 51 S 821; Rudolph y. Blyton, 161 
Ala. 525, 50 S 80; Alabama Western 
R. Co. v. State, 155 Ala, 491, 46 S 468, 
19 LRANS 11738, 16 AnnCas 485; Mo- 
bile v. Louisville, ete., R. Co. 124 
Ala. 132, 26 S 902; Reed vy. Birming- 
ham, 92 Ala. 339, 9S 161. 


where the legal remedy is inadequate,°” and in some 
cases equity will relieve without inquiring whether 
the injury will be irreparable.** 
fendant is,not necessary to authorize equitable re- 
But generally relief will not be awarded 
where there is an adequate remedy at law.°? 

aes preliminary injunction will not ordinarily be 

granted except in case of necessity to prevent an 
irreparable injury,°® and this is especially true as 
to a mandatory interlocutory injunction.®** 

[§ 3836] (bb) Right of Municipality To Sue. The 
municipality may itself sue to restrain the continu- 
ance of an obstruction of a street,®8 notwithstanding 


Insolveney of de- 


Alaska. Sr the oe fe v. Fowler, 6 
Alaska 470. 
Cal.—San Francisco v. Buckman, 


111 Cal. 25,43 P3969; Visalia, vaahoe 
cob, 65 Cal, 4384, 4 P 483, 52 AmR 303; 
Red Bluff y. Southern’ Pac. Co., 44 
Cal. A.=667) 187%: P15 2: 

Ga.—HEllis vy. Hazlehurst, 138 Ga. 
181, 75 SE 99; Savannah, ete., R, Co. 
v. Shiels, 33 Ga. 601; Hendricks v. 
Carter, 71 Ga. A. 527, 94 SE 807. 

Til. <Hit vi) St Louis, etc, ‘Ri -Cog 
243 Ill. Bab 90 NE 676; Chicago, ete., 
RR: Co. Quincy, 136 Tl. 489, 27 NE 
232; Mtetropoliten City” R. Co. Vv. .6his 
cago, 96 Ill. 620; Sullivan y. Central 
Illinois Public Serv. Co,, 221 THe 5 Ag 
oer Tolman vy. Chicago, 145 Ill. \.A, 


Ind.—Cheek vy. Aurora, 92 Ind. 107. 
Iowa.—Ackley v. Central States 
BPlectric Co., 214 N 879; Polk City 
eee ae 185 Iowa 278, 170 NW 


Kan.—Kansas City v. Burke, 92 
Kan. 531, 141 P 562 [reh den 93 Kan. 
236, 144 P 198]. 

Ky. —Keystone Commercial Co. v, 


Maysville, 154 Ky. 239, 157 SW 25; 


Pickrell v. Carlisle, 135 Ky. 126, 121 
SW 1029, 24 LRANS 193. 

La.—New Orleans v. New Orleans 
Jockey Club, 115 La. 911, 40 S 331.\: 

Md.—Patapsco Electric Co. v. Bal- 
timore, 110 Md. 306, 72 A 1039 (hold- 
ing that, inasmuch as the general 
laws and the charter not only make 
the consent or permission of the city 
a condition precedent to using its 
streets and highways for an electric 
light business, but also authorize it 
to charge a fair price for franchises 


‘granted for the use of its streets, it 


has a direct and special pecuniary 
interest in preventing the unlawful 
use thereof by an electric company, 
and may, therefore, resort to injunc- 
tion for that purpose). 

Mich.—Mt. Clemens v. Mt. Clemens 
pelea te Co., 127 Mich. 115, 86 NW 


Minn.—Jordan v. Leonard, 119 
Minn. 162, 187 NW 740; Buffalo v. 
Harling, 50 Minn, 551, 52 NW 931% 

Nebr. eee Vir Colby, 5 Nebr. (Un- 
on 151, 97 NW 591. 

N. J.—Newark v. Delaware, etc., 
R. re eee J. Ha. 196g MAL 123° 
Y.—New York vy, Rice, 198 N. 

ve a yee: 91 NE 283, 28 LRANS yay 
Oxford v. Willoughby, USIAINSsY. 155, 
73 NE 677; Five Hundred Fifty- Six 
and Five Hundred and Fifty-Hight 
Fifth Ave. Co. v. Lotus Club, 129 
App. Div. 339, 113 NYS 886; New 
York v. De Peyster, 120 App. Div. 
762, 105 NYS 612 [aff 190 N. Y. 547 
mem, 83 NE 1123 mem]; New York 
v. Knickerbocker Trust Co., 104 App. 
Div. 223, 983 NYS 987; Hempstead Vv. 
Ball Blectric Light Co., 9 App. Div. 
48, 41 NYS 124; Pounds v. Lee Ave. 
Theatre Co., 84’ Misc. 623, 147 NYS 
815; St. Mary of Angels Church vy. 
Barrows, 68 Misc. 545, 124 NYS 571; 
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it has power summarily to remove the obstruction,®® 
or to impose a penalty for violation of ordinances 
prohibiting encroachment, although it has no title 
to the street,®! or although a statute gives another 
agency power to sue for injunction or abatement 
Suit may be brought by it 
even before the acceptance in the statutory form 
of. a street whose dedication has been tendered to 
the public,®* and without first giving the obstructor 
a chance to remove the obstruction.®* 
ceedings are ordinarily authorized by resolution of 


of street obstructions.® 


Wellsville v. Hallock, 139 NYS 961. 
N. D.—Lamoure vy. Lasell, 26 N.-D. 
638, 145 NW 577. 
Oh.—Lake Shores. tes; RinsCosn sve 
Elyria, 69 Oh. St. 414, 69 NE 738. 
Okl.—EHEdward v. Brusha, 18 Okl. 
204, 90, Pi 727. 
Or.— Bugene v. Garrett, 87 Or. 435, 


moos 649,. 170 P 131; Bernard Vv. 
Willamette Box, etc., Co., 64 Or. 223, 
129 P 1039; Newberg v. Kienle, 60 
Or. 486, 120 P 3. 


Pa.—Pittsburgh vy. Pittsburgh, etc., 


R. Co., 263 Pa. 294, 106 A 724; Sum- 
merhill vy. Sherbine, 88 Pa. Super. 
419; Philadelphia v. Teller, 50 Pa. 


Super. 260; Ellwood City v. Ellwood 
City- St. R> Co., 33- Pa. Co. 36; Moya- 
mensing v. Long, 1 Pars. Eq. Cas. 
143; Philadelphia v. Friday, 6 Phila. 


Bie. 
C.—Cheraw v. Seaboard Air Line 
R. ion 88 S. C. 480, 71 SE 40. 

Tex.—Sutherland v.. Winnsboro, 
(Civ. A.) 225 SW 63. 

W. Va.—Hlkins vy. Donohoe, 74 W. 
Va. 335, 81 SE 1130. 

Wis.—Milwaukee v. Gimbel, 130 
Wis. 31, 110 NW 7; Wauwatosa v. 
Dreutzer, 116 Wis. 117, 92 NW 551; 
Chippewa Falls v. Hopkins, 109 Wis. 
611, 85 NW 553; Eau Claire v. Matzke, 
86 Wis. 291, 56 NW. 874, 39 AmSR 
900; Waukesha Hygeia Mineral 
Spring Co. v. Waukesha, 83 Wis. 475, 
53 NW 675; Oshkosh y. Milwaukee, 
ete., R. Co., 74 Wis. 534, 43 NW 489, 
17 AmSR 175, 

But see Hope v. Surrey, 20 B. C. 
434, 20 DomLR 540, 29 WestLR 525, 
7 WestWkly 175 (holding that a 
municipality in British Columbia is 
not entitled to bring action to re- 
dress the public wrong done by con- 
structing a highway; such an action 
can be brought only by the attorney- 
general). 

59. Ala.—Hoole v. Atty.-Gen., 22 
Ala. 190. 

Conn.—Stamford vy. Stamford, etc., 
io Co., 56 Conn, 381, 15 A 749, 1 LRA 
ay 

Ind.—American Furniture Co. v. 
Batesville, 189 Ind. 77, 38 NE 408; 
Cheek y. Aurora, 92 Ind. 107. 

Iowa.—Polk City v. Gemricher, 185 
Towa 278, 170 NW 3878. 

Or. —Bugene v. Garrett, 87 Or. 435, 
pie 649. 170 P 731. 

W. Va.—Elkins v. Donohoe, 74 W. 
Was oon; oo, 81, SH. 1130. [cit Cyc]. 
60. New York v. Knickerbocker 


post Co., 104 App. Div. 223, 983 NYS 
61. Owensboro vy. Hope, 110 SW 


272, 88 Kyl 426; Montpelier v. Mc- 

Mahon, 85 Vt. 275, 81 A 977 

eee Wellsville v. Hallock, 139.NYS 
63. Winslow v. Cincinnati, 9 Oh 

S&CP 89, 6 OhNP 47; Eugene v. Gar- 

Bea” ST cOrnn aed, Lodwick? 16495 120-32 


64. Wauwatosa v. Dreutzer, 116 
Wis. 117, 92 NW 551. 

[a] For example, a municipal cor- 
poration may maintain.an action in 
equity to obtain a mandatory injunc- 
tion compelling the removal of an 
encroachment on one of its public 
streets, and need not first give to 
the wrongdoer an opportunity to re- 
move it without suit, pursuant to an 
order made and served on him in ac- 
cordance with Rev. St. (1898) § 1330, 
which provides that in every case 
where any highway shall be ‘en- 
eroached on the supervisors of the 
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Such pro- 


its removal, ete. Wauwatosa v. 
Dreutzer, 116 Wis. 117, 92 NW 551. 

65. See cases infra this note. 

[a] A suit, begun by the mayor of 
a city for an injunction to restrain 
the construction of a proposed ware- 
house encroaching on a street, which 
suit was thereafter approved and 
ordered prosecuted by the council at 
a called meeting, is sufficiently au- 
thorized by the city. Sutherland v. 
Wisnnebene, (Tex. Civ.) A.) 225 SW 


[b] A resolution of a city council 
authorizing the city attorney to com- 
mence action against H for removal 
of an obstruction placed by him 
across “extension of G. street’ ap- 
plies to an unnamed highway branch- 
ing off from G Street, the proceed- 
ings for the extension of G Street 
from the point where such highway 
branched off having been fatally de- 
fective, and the extension having 
been closed up a year before. Chip- 
pewa Falls v. Hopkins, 109 Wis. 611, 
85 NW 553. 

66. Brigantine v. Holland Trust 
Co., (N. J. Ch.) 35 A 344. 

[a] Charter provisions.—Where, 
by its charter, a municipality is given 
power to pass ordinances declaring 
what shall be considered a nuisance 
in the street, and to remove nuisances 
and obstructions therein, it must ex- 
ercise such power in the manner 
prescribed before suit is brought to 
enjoin the erection of an obstruction. 
Brigantine v. Holland Trust Co., (N. 
Jd. Ch.)4.3b2 9A. -3 44, 

67. Abatement by abutting owner 
see supra § 3752 et seq. 

68. U. S.—Pennsylvania Co. v. 
Donnovan, 116 Fed. 907 [aff 124 Fed. 
1016 mem, 60 CCA 168 mem (aff 199 
U.S: 2,79, .26). SCt. 915.50; las edi gl92) 15 
Hart v. Buckner, 54 Fed. 925, 5 CCA 1. 

Ala.—Weiss v. Taylor, 144 Ala. 440, 
39—-S—b19, 

Ark.—Ft. Smith Light, ete., Co. v. 
Kelley, 94 Ark. 461, 127 SW 975. 

Colo.—Ward vy. Colorado Eastern 
BR. Co. 224Colo. A..3832,, L25.R 56%) aa 

Conn.—Street v. Leete, 79 Conn. 
D2, 00 pA 813. 

Del,—Poole y. Rehoboth, 9 Del. Ch. 
192, 80: A 683. 

Ga.—Ashford v. Walters, 160 Ga. 
350, 127 SH 758; Hendricks v. Jack- 

143 Ga. 106, 84 SE 440; Adair v. 


son, 
Spellman Seminary, 13 Ga. A. 600, 
Co, v, Behr, 


79 SE 589, 

Tll.—H: A.. Hillmer 
264 Tll. 568, 106 NE 481; McWethy 
v. Aurora Electric Light, ete., Co., 
202, Ill. 218, 67 NH. 9 [aff 104 Ill 
A. 479]. 

Ky. v. Mayes, 170 Ky. 
554, 186 SW. 127; Stratton, etc., Co 
v. Meriwether, 150 Ky. 3638, 150 SW 
381; Louisville, ete., R..Co. v. Sonne, 
53 SW 274, 21 KyL 848. 

La.—Howcott v. Ruddock-Orleans 
Cypress Co., 146 La. 318, 83 S 586; 
New Orleans v. Gravier, 11 Mart. 
620. Y 

Md.—Oberheim v. Reeside, 116 Md. 
265, 81 A 590. 

Miss.—Illinois Cent. R. Co. v. 
Thomas, 75 Miss. 54, 21 S 601. 

Mo.—Atterbury v. West, 139 Mo. A. 
180, 122 SW 1106. 

Mont.—Iverson v. Dilno, 44 Mont. 

Loose-Wiles 


2702119, PP) T19. 
Nebr. — Gleason v. 

Cracker, etc., Co., 88 Nebr. 83, 129 

NW 173. 


‘the municipal legislative body.® 
_elaring a particular obstruction to be a nuisance, 
and for its prevention or removal, may be required 
where such a condition is imposed by the charter 
of the municipality.®® 

[§ 3837] (cc) Right of Private Person To Sue. 
An individual may maintain an action to enjoin or 
abate a street obstruction or encroachment consti- 
tuting a nuisance where he has sustained or will 
sustain special injury,®® as where the obstruction 
cuts off the view from plaintiff’s premises,®® but 
‘town shall make an order requiring 
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An ordinance de- 


N. J.—Marlborough-Blenheim  v. 
Atlantic City, 98 N. J. Eq. 129, 129 A 
756; Godfrey v. Atlantic City, $5 N. J. 
Eq. 183, 122 A 613. 

N. Y.__Bates v. Holbrook, 171 N. Y. 
460, 688, 64 NE 181, 753; Bourne v. 
Blue Points Cox, 172 App. Diy. 891, 
156 NYS 466; Crooke y. Anderson, 23 
Hun 266; Callanan vy. Gilman, 52 N. 
YG Super. 112 [mod on other grounds 
107 N. Y. 360, 14 NE .264, 1 AmSR 
831]; Broad Exch. Co. v. Curb Stock, 
etc., Market, 117 Misc. 82, 191 NYS 
534; Levy v. Murray, 56 Misc. 354, 
106 NYS 689. 

N. C.—Butler v. F. R. Penn To- 
baceo: :Co.,,.152), Ni C.. 41:6, 68 SB) lz 
136 AmSR 831. 

Oh.—Herrick y. Cleveland, 7 Oh. 
Cir. Ct. 470, 4 Oh, Cir. Dec. 68 

Okl.—Revard v. Hunt, 29 Okl.. 835, 

Willamette Box, 


119 P 589. 

Or.—Bernard vy. 
ete, Co.; 64 Or. 223) 129 P1039. 

Pa.—Shetter v. Welzel, 242 Pa. 355, 
89 A 455; Riley v. Pennsylvania Cos 
32 Pa. Super. 579; Seibert v. Sebring 
40 Pa, Co. 675; ‘Barker ‘v. Hartman 
Steel-Co., 6 Pa. Co. 183 

Porto Rico._Saldana_ v. San Juan, 
15 Porto Rico 36. 

S. C.—Cheraw v. Seaboard Air Line 
R. Co., 88 S. C. 480, 71_SE 40. 

Tenn.—Memphis St, R. Co. v 
Transit Co., 133 Tenn. 99, 
635, LRAI9I16B 1143, AnnCas1917C 
1045; Leake y. Cannon, 2 Humphr. 


Tex.—Kalteyer v. Sullivan, 18 Tex. 
Civ. A. 488, 46 SW 288 

Utah. —Lewis Vv. Pingree Nat. Bank, 
He dae 35, 42, 151 P 558, LRA1916C 


Va.—Payne v. Godwin, 147 Va. 
1019, 133 SH 481, 
Wash.—Vetter. v. K. & K. Timber 


Co., 124 Wash. 151, 213 P 927. 

W. Va.—Briers v. Alderson, 101 W. 
Va. 662, 133 SE 373. 

“While private individuals... 
may not champion purely public 
rights, yet where an individual suf- 
fers some injury or damage through 
a public nuisance, which is different 
from that suffered by the community 
at large, he ordinarily may invoke 
the aid of the courts of justices, not 
only to redress the injury or damage 
suffered by him, but he may also ask 
to have the nuisance removed or 
abated. In order to permit an in- 
dividual to resort to the courts, the 
extent of the injury or damage, or- 
dinarily, is not material, so long as 
it is clearly shown that the plaintiff 
suffers some substantial injury or 
damage which is not suffered by the 
community at large.” Lewis v. Pin- 
gree Nat. Bank, supra. 

[a] For instance, where a private 
person is specially injured, he may 
secure abatement or injunction (1) 
against a railroad company occupy- 
ing a public street without adequate 
authority (Riley v. Pennsylvania Co., 
32 Pa. Super. 579) (2) or jitneys 
using the streets in violation of law 
(Memphis St. R. Co. v. Rapid Transit 
Co. 133 Tenn. 99;°179) SWi-635; Ann 
Cas1917C 1045, LRAI916B 1143). 

69. Poole v. Rehoboth, 9 Del. Ch. 
192, 80 A 683; Marlborough-Blenheim 
vy. Atlantic City, 98 N. J. Hq, 129, 129 


A 756. 
{a] Dlustrations. — (1) Under 
Boardwalk Acts, Park Act, and a 


deed conveying park property to the 
city, by which it agreed to maintain 
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not where no special injury exists.7° 
abate a street obstruction, a private person must 
show injury not only greater in degree, but also 
different in kind from that suffered by the general 
public,” particular to plaintiff,"” and distinct from 
that suffered by citizens generally.’* 
ant is the real obstructor, he has no standing to 
invoke equitable aid in his behalf.** 

A municipal official, not charged with the duty of 
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To enjoin or 


of action.”® 


If complain- 


Suit by taxpayer. L 
sue to enjoin or abate a street obstruction causing 
him no special private injury,’® although there is 
authority holding that he may do so on refusal 


‘obstruction without showing the same special in- 
jury essential to any other private person’s right 


Ordinarily a taxpayer cannot 


of the municipality to act.’ 


suing for the municipality, cannot enjoin a street 


a boardwalk, and that it should be 
used for no other purposes, and that 
land should remain open so that the 
view oceanward therefrom should not 
be obstructed, owners of property lo- 
eated landward of the boardwalk are 
entitled to maintain a suit for injunc- 
tion to restrain the city from con- 
structing a proposed windshield along 
the boardwalk. Marlborough-Blen- 
heim v. Atlantic City, 98 N. J. Ea. 
129, 129 A 756. (2) Where an owner 
of land had the right to a view 
across land, which had been dedicated 
to the public to be kept open, he 
was entitled to enjoin an obstruction 
of this view, there being an injury 
peculiar to him and different from 
that to the general public. Poole v. 
Rehoboth, 9 Del. Ch. 192, 80 A 683. 

Right of taxpayer see infra text 
and notes 76, 77. 


70. Ark.—Ruffner vy. Phelps, 65 
Ark. 410, 46 SW 728. 
Cal.—Marini v. Graham, 67 Cal. 


130, 7 P 442. 

Ga.—Coker v. Atlanta, ete., R. Co., 
123 Ga. 483, 51 SE 481; Ison v. Man- 
ley, 76 Ga. 804; Adair v. Spellman 
Seminary, 13 Ga. A. 600, 79 SE 589. 

Ida.—Stuffebeam v, Montgomery, 3 
Ida. 20, 26 P 125. 

Ill.— Peo. v. Harrison, 253 Ill. 625, 
97 NE 1092, AnnCas1918A 539; Gut- 
tery v. Glenn, 201 Ill. 275, 66 NE 
305; Swedish Evangelical Lutheran 
Church v. Moline, 179 Ill. A. 362; 
St. John: v. North Utica, 157 Til. A: 
504; Aurora Hlectric Light, etc., Co. 
v. McWethy, 104 Ill. A. 479 [aff 
202 Dil. 218, 67 NE 9]. 

Ind.—Lowe v. Lawrenceburg, 177 
Ind. 629, 98 NE 63%. 

Iowa.—Collins y. Keokuk, 147 Iowa 
605, 125 NW 231. 

Ky.—Alsip v. Hodge, 214 Ky. 438, 
283 SW 392; Maxwell v. Fayette Nat. 
Bank, 186 Ky. 625, 217 SW 690, 691 
[cit Cyc]; Winter v. Mays, 170 Ky. 
554, 556, 186 SW 127 [cit Cyc]. 

La.—Howeott v. Ruddock-Orleans 
Cypress Co., 146 La. 318, 83 S 586; 
Lambert v. American Box Co., 144 
La. 604, 81 S 95, 3 ALR 612. 

Md.—Baltimore, etc., R, Co. v. Gil- 
mor, 125 Md. 610, 94 A 200; Fralinger 
v. Cooke, 108 Md. 682, 71 A 529. 

Minn.—Johnson v. Andengaard, 100 
Minn. 130, 110 NW 369; Gundlach v. 
Hamm, 62 Minn, 42, 64 NW 50; 
Ofstie v. Kelly, 33 Minn. 440, 23 
NW 863. 

Nebr.—World Realty Co. v. Omaha, 
113 Nebr. 396, 2083 NW 574; Ray v. 
Caley. 5 Nebr. (Unoff.) 151, 97 NW 

N. J.—Van Marter v. Princeton 
First Nat. Bank, 87 N. J, Eq. 500, 
100 A 892; Morris, ete, R. Co. v. 
Newark Pass. R. Co., 51 N. J. Eq. 
379, 29 A 184 [aff 52 N. J. Eq. 340, 
81 A 3837. 

N. Y.—Gallagher v. Keating, 40 
App. Div. 81,.57 NYS $1123; Sixth 
Awew Kes Go. vy. Gilbert. Bl, Ry .Co;, 
41 N. Y. Super. 489, 8 AbbNCas 372 
[rev on other grounds 43 N. Y. Super. 
292 (app dism 71 N. Y. 430)]; Saut- 
ter v. Utica City Nat. Bank, 45 Misc. 
15, 90 NYS 838 [aff 119 App. Div. 898 
mem, 104 NYS 1139 mem (aff 193 N. 
Y. 661 mem, 87 NE 1126 mem)]; 
Spader v. New York El. R. Co., 3 
AbbNCas 467. 

Oh.—Offutt v. John Roth Packing 
Cor, Jl, Oh. Cir: Ctr Nis: en ieat OD. 
Cir (Cubs: 


Okl.—Clough v. Sulphur, 42 Ok1. 
216, 140 P 1155. 

Pa.—Sagerson v. Nathan Realty 
Co., 281 Pa. 358, 126 A 802; Mint 
Realty Co. v. Wanamaker, 231 Pa. 
277, 79 A 514; McMellen v. William- 
son, 15 Pa. Dist. 551; Seitz v. Lafay- 
ette Tract. Co., 5 Pa. Co. 469. 

Si "C—Wryatt! v.- Cely, 86 ) Si) C. 
539, 68 SE 657. 

Tex.— Galveston Commercial Assoc. 
v. Ort, (Civ. A.) 165 SW 907; Ache- 
son\v. ‘Denison; ete, JRe Cosi (Civ: 
A.) 140 SW 467; Ingram vy. Turner, 
59 Tex. Civ. A. 7, 125 SW 327. 

Utah.—Lewis v. Pingree Nat. Bank, 
47 Utah 35, 151 P 558, LRAI916C 
1260. 

Va.—Lynchburg v. Peters, 145 Va. 
1, 133 SE 674; Bowe v. Scott, 113 Va. 
499, 75 SE 123 [writ of error dism 
233 U.S. 658,34 SCt’ 769, 58 Ti. ed. 
1141]. 

Wash.—Fry v. O’Leary, 141 Wash. 
465, 252 P 111, 49 ALR 1249; Taft v. 


Washington Mut. Sav. Bank, 127 
Wash. 503, 221 P 604. 
Wis.—Warden v. Hart, 162 Wis. 


495, 156 NW 466. 

“The process of injunction cannot 
be availed of by a private citizen 
to abate a public nuisance, unless 
he suffers special or peculiar injury 
therefrom, aside from that suffered 
by the general public.” Gleason v. 
Loose-Wiles Cracker, etc., Co., 
Nebr. 83, 89, 129 NW 173. 

[a] Bridge over alley connecting 
buildings cannot be enjoined by a 
private person who fails to show spe- 
cial injury. Sagerson v. Nathan 
Realty Co., 281 Pa. 358, 126 A 802. 

[b] One whose property did not 
abut on a street partially obstructed 
by a baseball park fence, in the ab- 
sence of proof that his property had 
been depreciated in value thereby, or 
that he had suffered annoyance not 
shared by the community in general, 
could not maintain a suit to compel 
the removal of the fence. Galveston 
Commercial Assoc. vy. Ort, (Tex. Civ. 
A.) 165 SW 907. 

[ec] Two railroads.—If the acts of 
either of two companies constructing 
a railroad through the same street 
amount to a public nuisance or ob- 
struction of the way, it is for the 
public and not for the other company 
to complain, in the absence of spe- 
cial injury. Brooklyn City, etc. R. 
Co. v. Coney. Island, ete., R.' Co.; 35 
Barb. (N. Y.) 364. 

71. Il1.—Pittsburgh, ete., R. Co. y. 
Cheevers, 44 Ill. A. 118 [aff 149 Il, 
430, 37 NE 49, 24 LRA 156]. 

Iowa.—Lytle Inv. Co. v. Gilman, 
201 Iowa 608, 206 NW 108; Collins 
Es sia 147 Iowa-605, 125 NW 


Kan.—Billard v. Erhart, 35 Kan, 
612,12) P 3a; 

Ky.—Winter v. Mays, 170 Ky. 554, 
556, 186 SW 127 [cit Cyc]. 

Mo.—Chas, H. Heer Dry Goods Co. 
v. Citizens R. Co., 41 Mo. A. 63. 

Okl.—Clough v. Sulphur, 42 Okl. 
216, 140 P1155. 

S. C—Wyatt v. Cely, 86 S. C. 539, 
68 SE 657. 

[a] For example, when an _ ob- 
struction merely affects an individ- 
ual’s right, in common with the pub- 
lic, to pass over a sidewalk, the 
individual, despite inconvenience in 
going to and from her neighborhood 
home, suffers no injury different in 


Existence of other remedy. The injury must be 


kind from that of the public, and has 
no private right of action. Clough 
v. Sulphur, 42 Okl. 216, 140 P 1156. 

[b] Even if advertising on traffic 
regulators at street intersections 
constitutes a public nuisance, it can- 
not be enjoined as such at suit of a 
private citizen, unless he pleads and 
proves that he suffers special dam- 
ages of a private nature different in 
kind from that suffered by the gen- 
eral public. Lytle Inv. Co. v. Gil- 
man, 201 Iowa 603, 206 NW 108. 

72. Lambert y. American Box Co., 
144 La. 604, 610, 81 S 95, 3 ALR 612. 

“A citizen has no right of action 
for the removal of an obstruction, 
alleged to be a nuisance, from a 
public street, unless he is able to 
show that it causes a particular in- 
jury to his person or property.” 
Lambert y. American Box Co., supra. 

73. Alsip v. Hodge, 214 Ky, 438, 
440, 283 SW 392. 

“Tt has long been established in 
this jurisdiction that private indi- 
viduals seeking relief agairist a pub- 
lic nuisance must show that they 
suffer an injury distinct from that 
suffered by the general: public.” 
Alsip v. Hodge, supra. 

74 Price v. Stratton, 45 Fla. 535, 
83 S 644. 

Warden v. Hart, 162 Wis. 495, 
156 NW 466. 

[a] That plaintiff was an alder- 
man gave him no right of action 
Where he suffered no peculiar in- 
jury from the obstruction. Warden 
v. Hart, 162 Wis. 495, 156 NW 466. 

76. Godfrey v. Atlantic City, 95 
N. J. Eq. 183,°122 A 613* Gallagher 
v. Keating, 40 App. Div. 81, 57 NYS 
1123; Acheson y. Denison, ete, R. 
Co., (Tex. Civ, A.) 140 SW 467. 

[a] For example (1) a taxpayer 
cannot sue to restrain an illegal 
erection merely because the munici- 


pal officers improperly failed to do 
so. Gallagher v. Keating, 40 App. 
Div. 81, 57 NYS 1128. (2) Where- 


owners of property gave it to a city 
for a street and boardwalk and for 
a park site, forever to remain open, 
so that the view oceanward should 
be free, open, and unobstructed, and 
with provision for reverter, the erec- 
tion of stands thereon will not be 
enjoined at suit of a taxpayer, who 
was not a grantor, when his interest 
is remote and infinitesimal. Godfrey 
y. Atlantic (City, 95)" Ni! Dia Bids. h8ey 
122 A 613. 

[b] Menace to inhabitants insufii- 
cient.—Since an individual who has 
suffered no damage peculiar to him- 
self cannot sue to restrain an inter- 
ference with a mere public right, a 
taxpayer of a city, who owns no 
property on the streets affected, can- 
not sue to restrain a street railway 
company from constructing a switch 
in a street, on the ground that it 
would amount to an obstruction in 
the street, which would “be a con- 
stant menace to the safety of the 
inhabitants of the town.’ Acheson 
v, Denison, ete., Co., (Tex. Civ. A.) 
140 SW 467. 

77. Alexander v. Cincinnati, etc., 
R. Co., 14 OhS&CP 102, 2 OhNPNS 59 
(a taxpayer may maintain an action 
to have an obstruction abated, the 
right to maintain which had been 
granted by a municipal board acting 
uJtra vires, where the city solicitor 
had refused to file such a suit). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 3837. 


§§ 3837--3839.] 


irreparable,** and the remedy at law inadequate;7® 
but the right to sue for an injunction is not neces- 
sarily precluded by the fact that there has been 
a recovery at law.®° An individual who suffers spe- 
cial injury from an obstruction is not precluded 
from maintaining an action for its abatement by 


| the fact that an indictment would lie to prevent 


the encroachment, and that upon conviction the 
eourt might order a removal,*! and a person sus- 
taining a peculiar injury may enjoin such nuisance 
without first applying to the city authorities for 
relief.8? 

Contemplated obstruction. An admittedly in- 
tended street obstruction which will specially injure 
a private person may be enjoined at his suit prior 
to construction.** 

Breach of private contract. Where the act of de- 
fendant in making use of a street constitutes a 
breach of a private contract between plaintiff and 
defendant, an action for an injunction may be main- 
tained,®** subject to the rules applicable to the pro- 
tection of contract rights by injunctions generally.®® 

Defenses. An action by, an individual may be 
barred by laches.*® But where a statute provides 
that no lapse of time can legalize a public nuisance 
amounting to an actual obstruction of public rights, 
the doctrine that mere lapse of time will not pre- 
vent suit, which is applicable to municipal plain- 
tiffs,3? applies also to individual plaintiffs.®® A 
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party suing as executor is not estopped to have 
obstructions upon certain streets removed by the 
fact that his testator had closed a part of a street 
not involved in the suit.2? 

A temporary injunction may be granted in a-_ 
proper case,®° although the evidence is conflicting 
as to whether plaintiff will sustain special dam- 
ages;°' but it should be denied where the granting 
thereof would work greater hardship to defendant 
than its refusal would to plaintiff.°? 

[§ 3838] (dd) Proceeding in Behalf of or in Name 
of State. An action may be brought in the name 
of the people of the state®* or an attorney-general 
may sue in the name of the state,94 and the right 
is not affected by a statute®> or an ordinance 
imposing a fine on one obstructing a public road. 
But it has been held that, where there is no alle- 
gation of demand upon, or refusal of, the city offi- 
cials to act in the matter, courts of equity will 
hesitate to enjoin encroachments upon public high- 
ways in a proceeding by the attorney-general.®? 

[§ 3839] (ee) Defenses®*—aaa. In General. It is 
no defense in proceedings relative to removal of 
street obstructions that permission was given by 


‘the abutting owner ;°® that similar obstructions have 


been permitted to remain in the streets for a con- 
siderable time; that other persons are violating 
the regulation,” or have been permitted so to en- 


78. Montgomery First Nat. Bank 
y. Tyson, 133 Ala. 459, 32-S 144, 91 
AmSR 46, 59 LRA 399; McWethy 
vy. Aurora Electric Light, etc., Co., 
moe Il, 218, 67 NE 9 -faff.104~ Tl. 
A. 479]; Winter v. Mays, 170 Ky. 
554, 556, 186 SW $127 [cit Cyc]. 

79. ‘Winter v. Mays, supra; Can- 


ton Cotton Warehouse Co. v. Potts,’ 


69 Miss. 31, 10 S 448; Herbert v. 
Pennsylvania R. Co., 43 N. J. Eq. 21, 
10 A 872; Lewis v. Pingree Nat. Bank, 


as Utah 385, 151 P 558, LRA1916C 
1260. 
{a] Although an encroachment on 


a public street is a “public nuisance,” 
it will not always be abated at the 
suit of a private person sustaining 
special damages; but the court must 
determine whether it is equitable to 
compel the abatement, or permit the 
eneroachment to remain and award 
damages only. Lewis v. Pingree Nat, 
Bank, 47 Utah 35, 151 P 558, LRA 
1916C 1260. 

80. Canton Cotton Warehouse Co. 
v. Potts, 69 Miss. 31, 10 S 448. 

Poole v. Rehoboth, 9 Del. Ch. 
, 30 A .688, 

82. Montgomery First Nat. Bank 
v. Tyson, 133 Ala. 459, 32 S 144, 91 
AmSR 46, 59 LRA 399. 

83. Brauer v. Baltimore Refriger- 
ating, etc., Co., 99 Md. 367, 58 A 21, 
105 AmSR 304, 66 LRA 403. 

84 Ft. Smith Light, etc., Co. Vv. 
Kelley, 94 Ark. 461, 127 SW_975. 

[a] Laying gas pipes.—Where the 
act of one in laying pipes in the 
streets of a city to supply natural 
gas to the inhabitants thereof was 
a breach of his contract with another 
having, under the contract, an ex- 
clusive right to supply natural gas, 
the latter suffered special injury not 
shared in by the inhabitants of the 
city, and could sue in equity to en- 
join the laying of the pipes. Ft. 
Smith Light, etc., Co. v. Kelley, 94 
Ark. 461, 127 SW 975. 


85. See Injunctions §§ 282-355. 
. 86. Washington Lodge No. 54 
Ts). QO} y. Frelinghuysen, 138 


Mich. 350, 101 NW 569; Forster v. 
Raznik, 46 Wash. 692, 91 P 252. 
87. See infra § 3840. 
88. Revard v. Hunt, 29 OKI. 
179 P 589. ; 
so. Adair v. Spellman Seminary, 
13 Ga. A. 600, 79 SE 589. 
90. Southern Cotton Oil 


835, 


Co. V.- 


Bull, 116 Ga. 776, 43 SH 52; Manton 
v. South Shore Tract. Co., 121 App. 
Div. 410, 106 NYS 82. 

91. Savannah, etc., R. Co, v. Wood- 
ruff, 86 Ga. 94, 13 SE 156. 

92. Thomson y. Lanski, etc., Scrap 
Iron Co., 209 Ill. A, 331; New York 
vy. Knickerbocker Trust Co., 41 Misc. 
UT Sa ON LS OCG: 

93. Peo. v. Southern Pac. R. Co., 
68. Cal, A. 153, 5228 BP 726;° Peo, v. 
Metropolitan Tel., etc., Co., 31 Hun 
(N. Y.) 596. But see Peo. vy. Law, 
(N. Y.) 494, 22 HowPr 109 
(holding that, where the people unite 
with the individual owners of rights 
of property in an action to restrain 
defendants and their agents from en- 
tering into or upon a public street 
jin the city of New York, for the pur- 
pose of establishing a railroad 
thereon, they have no property which 
is traversed or touched by the line 
of the proposed railroad, and are not 
in a situation to require an injunc- 
tion on that ground, and they are not 
the proper representatives of the 
property rights of the corporation 
which must act for itself), 

94. Ala.—Alabama Western R. Co. 
v. State, 155 Ala. 491, 46 S 468, 19 
LRANS 1173, 16 AnnCas 485, 

Cal.—Peo. v. Beaudry, 91 Cal. 213, 
27 P6110. : 

TiS Hill y., Sti outs; ete. Coz, 
243 Ill. 344, 90 NE 676; Smith v, 
McDowell, 148 Ill, 51, 35 NE 141, 22 
LRA 398; Peo. v. Decatur, etc., R. 
@o;, 120 Til, A, 229. 

Mo.—State v. Franklin, 133 Mo. A. 
486, 118 SW 652. 

WN. (J.—4St)  Columbats'>-Church.*v. 

(Ch.) 70 A 


North Jersey St. R. Co., 
692. 
Or.—Bernard v. Willamette Box, 
etc., Co., 64 Or, 223, 129 P 1039. 
Pa.—Com. v. Franey, 21 Pa. Co. 364; 


Atty.-Gen. vy. Lombard St., etc., Pass. 
R. Co., 10 Phila. 352. 
B. C.—Hope v. Surrey, 20 B. 


: C. 
434, 20 DomLR 540, 29 WestLR 525, 
7 WestWkly 175. 

Man,—Atty.-Gen. v. Wright, 3 Man. 
197. 

But see Peo. v. Equity Gas Light 
Co., 141 N. Y. 232, 36 NE 194 (hold- 
ing that a suit cannot be maintained 
in equity by the attorney-general of 
the state tod restrain the tearing up 
of streets where the municipal au- 
thorities have ample power to pro- 

‘ 


tect the streets). 

[a] Interest of relator.—Attorney- 
general must have interest where he 
is also plaintiff. Atty.-Gen. v. Wright, 
3 Man. 197. 

[b] Special counsel does not show 
collusion.—The fact that the state’s 
attorney institutes a proceeding for 
injunction in the name of the people 
at the instigation of property owners, 
and accepts from them the aid of 
special counsel, does not -establish 
that the proceeding is collusive, so 
as to relegate owners to their ac- 
tion at law, where it appears that 
such state’s attorney received no - 
compensation or promise of compen- 
sation for his services. Peo. v. De- 
catur, etc., R. Co., 120 Ill, A. 229. 

{c] Under visitorial power. — 
While a municipality has supervision 
of its streets therein, such author- 
ity does not vest the right to main- 
tain obstructions or suffer nuisances 
thereon by private persons; and un- 
der its visitorial power the state, 
through its law officer, may maintain 
a proceeding in equity to abate the 
nuisance and prevent the perversion 
of the municipality’s trust, and main- 
tain an action against the town and 
the individual to remove the obstruc- 
tion. State v. Franklin, 183 Mo, A. 
486, 118 SW 652. 

95.° State v. Franklin, supra. 

96. lLeitchfield Mercantile Co. v. 
Com., 143 Ky. 162, 1386 SW 639. 

{a] That a city adopted an ordi- 
nance prescribing a penalty for the 
obstruction of a street or alley did 
not prevent the commonwealth from 
maintaining a prosecution against a 
defendant for maintaining a passage- 
way over a public alley as a public 
nuisance under the state law. Leitch- 
field Mercantile Co. v. Com., 143 Ky. 
162, 136 SW 639. 

97. Atty.-Gen. v. Murray, 225 
Mich. 170, 196 NW 446. 

98. Prescription and limitations 
see supra § 3824. 


99. Hontros vy. Chicago, 113 Ill, A. 
318; Chicago v. Pooley, 112 Ill. A. 
343; Monmouth v. Gardiner, 35 Me. 


247; Com. v. Smyth, 14 Gray (Mass.) 
3 = 


33. 

1. Hamilton v. Warrior, 215 Ala. 
670, 112 S 136; Mueller v. Duluth, 152 
Minn. 159, 188 NW 205. 

2. Hamilton v. Warrior, 215 Ala. 
670, 112 S 186; Chapman y. Lincoln, 
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croach;? that the act was upon the advice of third 
persons;* or that the municipality had refused to 
fulfill another agreement.® An unauthorized agree- 
ment between the municipality and the obstructor 
is no defense. Where the title to the property 
is in a married woman, her husband is not lable, 
although he acted as the agent of his wife." 

[§ 3840] bbb. Laches and Estoppel.2 Mere lapse 
of time, without any other element of estoppel, will 
not bar the right of a municipality to remove a 
street obstruction,? and a city is not estopped by 
past failure to enforce ordinances against the ob- 
struction of sidewalks subsequently to remove all 
obstructions therefrom.® However, it has often 
been held that long continued municipal acquies- 
cence in the maintenance of street obstructions of a 
permanent nature will estop the municipality from 
removing them,'! but mere forbearance to remove 
an obstruction of a street does not constitute ac- 
quiescence working an estoppel against the munici- 
pality;12 and where defendant has not been misled 
to his injury, there can be no estoppel.** <A city 
is not. estopped to remove an unlawful obstruction 
by having made a proposition to permit its use for 
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a money consideration where such proposition is 
not accepted,* but the fact that such offer was 
made tends to show that the city did not regard 
the structure as an obstruction of the street or as— 
a menace to public health, and a nuisance.*® 

[§ 3841] (ff) Process.1° Under a statute provid- 
ing for service by publication in actions which re- 
late to, or the subject matter of which is, real or 
personal property within the state,’’ a nonresident 
owner of abutting property on which a building has 
been erected encroaching upon a street may be 
served by publication in a proceeding for a manda- 
tory injunction to compel the removal of the en- 
croachment.+* 

[§ 3842] (gg) Parties. General rules apply in de- 
termining who are necessary and proper parties in 
a proceeding to enjoin or abate a street obstruc- 
tion.19 Where, in a suit to enjoin a street obstruc- 
tion, the public right is involved, the publie must 
be a party to the suit.?° 

A proceeding by the municipality may be brought 
in its name as plaintiff?! or in the name of par- 
ticular officers,?? in accordance with charter”? and 


84 Nebr. 534, 121 NW 596, 25 LRANS 
400; Concord v. Burleigh, 67 N. H. 
106, 36 A 606; Peo. vy. Van Houten, 
13 Mise. 603, 35 NYS 186 [aff 36 
NYS 1130]. , 
[a] For example, where a munici- 
pality not only is empowered but re- 
quired by statute to remove an ob- 
struction, it is no defense to a party 
who is being proceeded against by 
a city for unlawfully obstructing a 
street that others are obstructing the 
streets in like manner. Chapman v. 


Lineoln, 84 Nebr. 534, 121 NW 596, 
25 LRANS 400, 
{b] The existence of like obstruc- 


tions maintained by the city officer 
does not prevent the city from abat- 
ing a nuisance in the street. Hamil- 
ton v. Warrior, 215 Ala. 670, 112 S 
136, 

3. Columbus y. Philbrick, 5 OhNP 
NS 449; Martinsburg v. Miles, 95 W. 
Va. 391, 121 SE 285. 

4. Chute vy. State, 19 Minn. 271. 

5. Com. v. Smyth, 14 Gray (Mass.) 


6. Mahoney v. Bissell, 9 Pa. Co. 


7. Cook vy}. Bellack,,"109., Wis, 392, 
85 NW 325. 

8. Iaches and estoppel as against 
private person see supra § 3837 text 
and note 88 

9. Forster v. Raznik, 46 Wash. 
692, 91 P 252; West Seattle v. West 
Seattle Land, etc., Co., 38 Wash. 359, 
80 P 549. 

Prescription and limitations 
supra § 3824. 

16. Chapman v.' Lincoln, 84 Nebr. 
534, 121 NW 596, 25 LRANS 400. 

11. Ill.—Gregsten vy. Chicago, 145 
Tll. 451, 34 NE 426, 36 AmSR 496 
[rev 40 Ill. A. 607]; Chicago, etc., 
R. Co: v. Peo., 91. Ill. 251; Gridley 
v. Bloomington, 68 Ill. 47; Chicago 
v. Pooley, 112 Ill. A. 3438. 

Lake Erie, 


Ind.—New Castle v., 
ete., R. Co.,\155, Ind. 18,4567, NE’ 516. 
197 Ky. 


see 


Ky.—Princeton v. Poole, 
248, 246 SW 819, 821 [cit Cyc]; Pick- 
rell v. Carlisle, 185 Ky. 126, 121 SW 
1029, 24 LRANS 193. 

Or.—Barton v. Portland, 74 Or. 75, 
144 P 1146; Portland v. Inman-Paul- 


sen Lumber Co., 66 Or. 86, 133 P 
829, 46 LRANS 1211, AnnCas1915B 
400. 


Pa.—Pittsburgh v. Pittsburgh, etce., 
R. Co., 263 Pa. 294, 106 A 724. 
__Tex.—Krause y. El Paso, 101 Tex. 
211, 106 SW 121, 180 AmSR 831, 14 
LRANS 582. 

Ont.—Caldwell v. Galt, 27 Ont. A. 
G62. But see Windsor v. Gordon, 19 


L 


OntWN 338, 339 (‘‘The fact that the 
obstruetions now complained of had 
been allowed to remain there for so 
many years... could not impair or 
affect the public right to have the 
street unobstructed; nor could acqui- 
escence by the governing body of 
the municipality in the creation and 
continuance of the obstruction affect 
the public right’’). : 

Public acquiescence in permanent 
street improvements as raising an 
equitable estoppel see Estoppel § 197. 

12. Starwick v. Ernst, 100 Wash. 
198, 170 P 584. 


13. Newberg y. Kienle, 60 Or. 486, 
120, P.3. 
[a] MTDilustration.—In an action by 


a city to enjoin defendant, an abut- 
ting owner, from extending a build- 
ing in the course of erection beyond 
the line af the street, where defend- 
ants had not occupied the property 
beyond the line or been induced by 
the city to do any act or make any 
expenditure upon the grounds out- 
side of such line, and where defend- 
ant had sufficient knowledge to put 
him on inquiry as to the city’s right, 
there was no estoppel against the 


city. Newberg v. Kienle, 60 Or. 486, 
120) Poe 
14. Rothschild v. Chicago, 227 I1l. 


205, 81 NE 407 [rev 130 Ill. A. 542], 
15. Rothschild v. Chicago, supra. 
16. Process generally see Process 

[82 Cyc 412]. 

17. Service by publication gener- 

ally see Process [32 Cyc 467]. 

18. Columbus v. Philbrick, 5 Oh 

NPNS 449. 

19. See cases infra this note; and 

notes 20-29. 
fa] City—An owner 

adjoining a railroad cannot enforce 

the city’s right to open streets re- 
served in a deed to owners of land 

which the railroad condemned for a 

right of way, in an action to which 

ute city is not a party. Chicago, etc., 


of property 


. Co. We 3DIxon; -21b Key. cobs, 284 
SW 1091. 
[b] County.—Where land claimed 


by individuals, although once a coun- 
ty road, has by extension of a city 
become a street thereof, subject to 
its exclusive control, the county is 
neither a necessary nor proper party 
to a suit to enjoin interference with 
possession and use thereof. Ferris 
v. Bassett, (Tex. Civ. A.) 227 SW 283. 

Parties generally see Parties [30 
Cye 1 et seq]. 

Parties in proceedings for injunc- 
ive generally see Injunctions §§ 469— 


Parties in proceedings involving 
nuisances see Nuisances [29 Cyc 
1237, 1238]. 

20. United New Jersey R., etc., Co. 
v.. Crucible Steel Co., 85 N. J. q. 
1, 28, 96 A’ 243 [aff 98 Ao 1087]. 
_ “Where public right is fairly drawn 
in question, and is to be decided, the 
public or the municipality must be 
a party to the proceeding.” United 
New Jersey R., etc., Co. v. Crucible 
Steel Co., supra. 

[a] For instance, where the pub- 
lic right is fairly drawn in question, 
the public or the municipality must 
be made a party defendant to a 
suit by a private party to enjoin 
maintenance of a street obstruction 
by another private party. United 
New Jersey R., etc., Co. v. Crucible 
Steel Co., 85 N.J2-Bq. 7, 95 Angee 
[aff 98 A 1087]. 

21. Mobile vy. Louisville, ete, R. 
Co., 124 Ala. 132, 26 S 902; Lamoure 
v. Lasell, 26 N. D. 638, 145 NW 577. 
_ [a] For example, a municipality 
is regarded as the representative of 
the public for the purpose of main- 
taining suits in equity or at law for 
the vindication of public rights; 
hence a city is a proper party plain- 
tiff in an action to cancel an at- 
tempted vacation of a part of the 
plat of an addition to the city, and 
to enjoin the fencing and obstruction 
of streets therein by the party so at- 
tempting to vacate by declaration of 
vacation. Liaamoure y. Lasell, 26 N. 
D. 638, 145 NW 577. 

[b]. Where trustee appointed.— 
The fact that the wharves of a city 
were, by an act of the legislature, 
authorized to be placed in the hands 
of a trustee for the benefit of cer- 
tain holders of its bonds does not 
preclude a city charged with the 
duty of removing all nuisances from 
its streets from filing a bill to re- 
move obstructions from such streets 
qatR mi he Eats line. Mobile v. 

ouisville, etc., R. Co., 124 Al 
26. S 902. ee 

22. Newark vy. Delaware, etc., R. 
Co... 42 NUT. Ha. 196 mun, Toe se 

[a] The mayor and the common 
council, where charged with the duty 
of keeping the streets of the city in 
a condition fit for safe and conven- 
ient use, are the proper persons to 
file a bill to prevent either the ob- 
struction or destruction of a street. 
Newark y. Delaware, etc., R. Co., 42 
N. J. Eq. 196, 7 A 123. 

23. See case infra this note. 

[a] Under Greater New York 
Charter requiring suits by or against 


hipaa later cases, developments and changes in the al see cumulative Annotations, same title, page and note number, 


statutory** provisions. 

Parties defendant. An abutting lot owner and the 
municipality are proper defendants in a suit to set 
aside an ordinance vacating part of a street and 
to require the removal of a building thereon.25 In 
an action by a municipality to compel by mandatory 
injunction the removal from the sidewalk of. so 
much of a building as encroaches thereon, the owner 
of the property, as well as the lessee who erected 
the building, is a necessary party.26 Where a city 
by ordinance merely abandons the claim to land 
as a public street and permits owners of an adja- 
cent lot to close it, the city is not a necessary, 
even though it may be a proper, party defendant 
in a suit to enjoin the obstruction of the street.?7 
And where an individual erects an obstruction in 
a street and the only offense of the municipality 
is its neglect of duty to make him vacate, it is 


not a necessary party to an action by the prosecut- _ 


ing attorney of the county to abate the nuisance.2® 

Joinder of parties. Where the action is brought 
by the municipality, the state need not be joined 
as a party.?® Property owners on one street cannot 
join the property owners on another street to enjoin 
a use of the street by a public service corporation,®° 
but any property holders injuriously affected may 
be joined as plaintiffs.3t Several persons who are 
encroaching upon a public street, but who are in 
no way connected with, or dependent on, each other 
in such action, need not be joined as defendants in 
a suit to remove an obstruction maintained by one 
of them.°®? 


the city of New York to be in the 
name of ‘the city of New York,” 
(1) a bill by the president of a bor- 35. 
ough to remove an encroachment on 


177, 94 NE 714. 
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Tel., etc., Co. v. Mt. Vernon, 176 Ind. 


Rudolph vy, Elyton, 
525, 50 S 80; Hendricks v. Carter, 21 


[44 0. 3.] 


[§ 3843] (hh) Pleading. In accordance with the 
ordinary rules of pleading requiring a complaint 
to set forth all facts material to the cause of ac- 
tion,** the complaint must set forth facts showing 
an obstruction,** and the nature of the place ob- 
structed.*® A complaint is not demurrable on the 
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/ ground that it combines inconsistent causes of ac- 


tion because it seeks at the same time to abate 
a nuisance and to recover real property in ‘eject- 
ment.°° The prayer for relief may be general or 
special.°* 

In a city’s suit to abate an obstruction damages 
need not be alleged,?® and an allegation that plaintiff 
is a municipal corporation in a certain county is 
sufficient without alleging how or when it was 
ereated.2? 

Plea or answer. Defendant in his answer must 
meet the allegations of the complaint.*® In a city’s 
action to compel the removal of a fence inclosing 
an alley, which the city claimed had been rededi- 
cated after ten years’ title against the city had 
been perfected by limitation, defendant may show 
that there was no new dedication of the alley, under 
a plea of not guilty.*t 

[§ 3844] (ii) Evidence. Under rules applicable 
to evidence in civil actions generally,*? the burden 
is upon complainant to establish the facts essential 
to his cause of action,*® such as the character of the 
encroachment as a nuisance** and the location of 
street lines where in dispute.4® General rules also 
apply as to the weight and sufficiency of the evi- 
dence.*® : 


may state a cause of action. Jordan 
v. Leonard, 119 Minn. 162, 137 NW 
740. (2) Where a particular street 
is designated or its location is de- 


161 Ala. 


one of its public streets was demur- 
rable on the ground that plaintiff 


‘had no legal capacity to_sue. Pounds 
.v. Lee Ave. Theatre Co., 84 Misc. 
623, 147 NYS 815. (2) That the 


president of a borough could be 
compelled by mandamus. to remove 
unlawful obstructions and nuisances 
in the public streets did not author- 
ize him to sue to compel removal 
in his own name. Pounds v. Lee 
Ave. Theatre Co., supra. 

24. See statutory provisions. 

25. Fry v. O’Leary, 141 Wash. 465, 
252 P 111, 49 ALR 1249. 

26. Columbus y. Philbrick, 5 Oh 


(Tex. Civ. 


NPNS 449. 


27. Bowers v. Machir, 
A.) 191 SW 758. 

28. State v. Franklin, 133 Mo. A. 
486, 113 SW 652. 

29. Philadelphia v. Crump, 1 
Brewst. (Pa.) 320. f 

30. Glidden v. Cincinnati, 11 Oh. 
Dec. (Reprint) 853, 30 CinecLBul 213. 

31. Maywood Co. v. Maywood, 118 
Tll. 61, 6 NE 866; Philadelphia v. 
Thirteenth St., etc., Pass. R. Co., 8 
Phila. (Pa.) 648. ‘ 

32. Grandville v. Jenison, 84 Mich. 
54, 47 NW 600. 

33. 'See Pleading [31 Cyc 100 et 
seq]. 

Detanont of nuisances see Nui- 
Sances [29 Cyc 1241-1243]. 
a Equity pleadings generally 
Nquity § 374 et seq. 

Pleadings in injunction proceedings 
See Injunctions §§ 528-577. 

34. Cumberland Tel., etc. Co. v. 
Mt. Vernon, 176 Ind. 177, 94 NE 714. 

[a] Sufficiency of complaint.—A 
complaint, in an action by a city 
against a telephone company to abate 
a nuisance, which alleges that the 
company, after notice to remove it, 
was unlawfully maintaining, with- 
out license or consent of the city, 
poles and wires stretched thereon in 


see 


the streets and alleys of the city, 


thereby obstructing them, is good as 
against a demurrer. Cumberland 


Ga. 527, 94 SE 807; Keystone Com- 
mercial Co. y. Maysville, 154 Ky. 239, 
157 SW 25; Jordan v. Leonard, 119 
Minn. 162, 137 NW 740; Buffalo v. 
Harling, 50 Minn. 551, 52 NW 981. 

[a] Public way. — A complaint 
should allege that the street ob- 
structed is a public way. Keystone 
Commercial Co. v. Maysville, 154 Ky. 
239, 157 SW 25. 

[b] Sufficiency of averment of 
municipal possession.—In an action 
by a municipality to enjoin the con- 
tinuance of a fence across a street, 
a petition alleging that the city had 
used and had exclusive jurisdiction 
of the street for more than fifty 
years, during which time it had used 
the street as a thoroughfare for the 
use of the city and the public gen- 
erally, is a ‘sufficient averment as 
against a demurrer that the city was 
in the actual, peaceable, uninter- 
rupted, and exclusive adverse pos- 
session of the street for more than 
fifteen years, the possession of the 
city of course being for the use of 
the public. Keystone Commercial 
Co. v. Maysville, 154 Ky. 2389, 157 
SW 25. ; 

[c] Dedication.—A complaint al- 
leging that certain land had been 
dedicated to a specified public use is 
sufficient, even though it does not 
state whether such dedication was 
effected in the manner prescribed by 
statute or as at common law. Buf- 
falo v. Harling, 50 Minn. 551, 52 NW 
931. 

{d] User.—A general allegation 
that a street has been continuously 
used as a public highway for more 
than twenty years is sufficient in the 
absence of a demurrer thereto for 
failure to allege that it was used 


adversely. Rudolph y. Elyton, 161 
Ala. 525, 50 S 80. 
[e] Description of  street.—(1) 


Notwithstanding an evident mistake 
in the description of the street, a 
complaint by a municipal corpora- 
tion to abate a nuisance in its streets 


scribed with reasonable certainty, it 
is not necessary in proceedings to 
remove an obstruction therefrom to 
describe the land over which it 
passes. Hendricks v. Carter, 21 Ga. 
A. 527, 94 SE 807. 

36. New York vy. Knickerbocker 
an Co., 104 App. Div. 223, 93 NYS 

[a] Reason for rule.—Where a 
complaint alleges a primary right of 
plaintiff and a wrong done by defend- 
ant in violation of that right, it 
states but a single cause of action 
no matter how many forms and kinds 
of relief plaintiff may be entitled to.° 
New York vy. Knickerbocker Trust 
Co., 104 App. Div. 223, 93 NYS 937. 

37. Kavanagh v. Mobile, ete. R. 
Co.,.78 Ga. 308, 4 SE 113. 

38. Dozier v. Austin, (Tex. Civ. 
A.) 253 SW 564. 

39. Rudolph 161 Ala, 
525, 50 S 80. 

40. Newcastle v. Lake Erie, etc., 
R. Co., 155 Ind. 18, 57 NE 516; Mont- 


v. Elyton, 


pelier v. McMahon, 85 Vt. 275, 81 A 
977. 
[a] Sufficiency of answer.—An al- 


legation in defendant’s answer deny- 
ing the orator’s title in.the land in 
question is sufficient to raise the 
question whether the municipality 
had such an interest in the streets 
within its territorial limits as_ to 
entitle it to sue. Montpelier v. Mc- 
Mahon, 85 Vt. 275, 81 A 977. 

41. Pearsall v. Crawford, (Tex. 
Civ. A.) 2138 SW 327. 

42. Evidence generally see Evi- 
dence 22 C. J. pl 

43. See cases infra notes 44, 45. 

44. Carlisle v. Pirtle, 63 Ind. <A. 
475, 114 NE 705. 

45. Mt. Oliver v. Goldbach, 244 
Pa. 56, 90 A 435. 

46. Pittsburgh y. Weinman, 286 
Pa. 587, 184 A 382. 

[a]. Evidence held to warrant con- 
clusion that a slide removing lateral 
support from a street resulted from 
the city’s. action in covering the 
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[§ 3845] (jj) Questions for Jury. In cases 
wherein a jury trial is had,*’? whether a certain 
thing is an obstruction is ordinarily a question of 
fact for the jury.*® ; 

[§ 3846] (kk) Judgment or Decree. The relief 
granted must be in proportion to the nature or 
extent of the injury done or likely to be sustained 
and not in excess thereof, and must be consistent 
with the theory of the bill as established by the 
proofs.4? An abatement of the obstruction cannot 
be decreed where the pleadings and verdict are 
indefinite as to its location.®° 

[§ 3847] (ll) Costs. In a proper case, it has 
been held, a complainant municipality may be al- 
lowed reasonable counsel fees as costs.54 Costs may 
be denied a successful complainant where at the 
time of commencement of the action the situation 
is such that it is well for both parties that the 
questions involved should be settled by judicial 
determination rather than by a resort to summary 
proceedings.>? 

[§ 3848] e. Actions for Damages**—(1) Right of 
Action Generally. An obstruction in a street gives 
a cause of action for damage to the municipality 
spring with excavated dirt, and not 
through operation of defendant’s 


quarry. Pittsburgh v. Weinman, 286 
Pa. 587, 134 A 382. 
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Hicks, 163 Ala. 329, 50 S 232. 
Colo.—Jackson v. Kiel, 13 Colo. 378, 

22 P 504, 16 AmSR 207, 6 LRA 254. 
Ga.—Hast Tennessee, 


4 AC 


against the obstructor.®* A county cannot sue for 
the obstruction of a city street over which the city 
is vested with authority and control.*® 

A private person suffering special injury through 
an unauthorized street obstruction has a cause of 
action against the obstructor for damages.°* But 
there is authority holding that one under a con- 
tractual obligation to repair streets cannot recover 
against an obstructor whose obstructions increase 
the cost of. street repair.*7 An action for damages 
cannot be maintained by one seeking to use the 
street for an unreasonable purpose or in such a 
manner as to constitute a nuisanee,°® or suffering 
no special injury different from that of the general 
public.°? 

[§ 3849] (2) Persons Liable. All persons are lia- 
ble who cause or maintain a street obstruction con- 
stituting a nuisance,®? and an action may be brought 


| against the municipality for damages caused by an 


unlawful street obstruction for which it is re- 


sponsible.* 

[§ 3850] (3) Defenses. Damages are not recov- 
erable by a municipality where it has licensed the 
placing of an obstruction in a street.°? A subse- 


sance, punitive damages could be 
awarded plaintiff. Ex p. Ashworth, 
204 Ala. 391, 86 S 84 [den certiorari 
17 Ala. A. 451, 86 S 82]. 


ete., R. Co. 


Weight and sufficiency of evidence |v. Boardman, 96 Ga. 356, 23 SH 403. 57. Daly v. Cincinnati St. R. Co., 
generally see Evidence §§ 1743-1748. Ky.—Louisville, etc., R. Co. vy. Mul-|8 Oh. Dec. (Reprint) 742, 9 Cinch 
47. Right to jury trial in proceed- | verhill, 147 Ky. 360, 144 SW 83, Ann} Bul 270. , 
ings for injunction generally see | Casi913D 183. [a] Mlustration.—Where plaintiff 


Juries §§ 44-46. 
Phi San Francisco y. Clark, 1 Cal. 

49. Big Rapids v. Comstock, 65 
Mich. 78, 31 NW 811; New York v. 
Rice, 56 Misc. 360, 107 NYS 641 [aff 
128 App. Div. 903 mem, 112 NYS 
1124 mem]. . 

{a] Tustrations.—(1) In an ac- 


54S 712. 


La.—Stern y. Davies, 


Me.—Yates vy. Tiffiny, 
crit v. Preston, 104 Me. 156, 71 A 
653. 


Minn. — Guilford 
ete., R. Co., 94 Minn. 108, 102 NW 365. 

N. J.—Reichardt v. Timms, 
J. L. 117, 106 A 378. 


128 La. 182, 
136 A 668; 


contracted with a city to keep its 
streets in repair, but did not under- 
take to keep them clear of obstruc- 
tions, and defendant railroad sprin- 
kled salt on its tracks to remove 
snow, and thereby so weakened the 
substratum as to cause obstruction 
of the streets by mudholes, plaintiff 
could not recover damages from de- 


vy. Minneapolis, 


93 N. 


" [§§ 3845-3850 


tion to enjoin the maintenance of ob- 
structions in a highway, defendant 
will not be compelled to grade the 
surface of the highway where it does 
not appear that its irregularities 
were in the main caused by his ob- 
structions. New Rochelle v. New 
Rochelle Coal, etc., Co., 173 App. Div. 
952 mem, 158 NYS 1111 mem [rev 
on Other grounds 224 N. Y. 696 mem, 
121 NE 270 mem]. (2) Where the 
evidence shows that the owner of en- 
croaching property was in no way re- 
sponsible for the erection or mainte- 
nance of an encroaching building, it 
is proper that the decree shall merely 
declare aS to him that he had no 
right in so much of the building as 
encroaches, while providing that the 
lessee and sublessee responsible for 
the erection shall remove the same. 


veri baa v. Philbrick, 5 OhNPNS 
449, 
50. American Furniture Co. v. 


Batesville, 139 Ind. 77, 38 NE 408. ° 

51. Manchester v. Hodge, 75 N. H. 
BO2, CUA 16; 

Attorney’s fees as costs generally 
see Costs §§ 248-259, 

52. New.Rochelle vy. New Rochelle 
Coal, etc., Co., 83 Misc. 194, 144 NYS 
852 [aff 173 App. Div. 952 mem, 158 
NYS 1111 mem (rev on other grounds 


224 N. Y. 696 mem, 121 NB. 270 
mem) ]. 
53. Liability in tort for dangerous 


or defective condition 
1755-1885. 

54. Monmouth y, Gardiner, 35 Me. 
247; New Salem v. Hagle Mill Co., 
138 Mass. 8; Shrewsbury v. Brown, 
Oy Get OTs 

55. Powell County vy. Kentucky 
Lumber Co., 24 SW 114, 15 KyL 577. 

56. Ala.—Ex p. Ashworth, 204 Ala. 
391, 86 S 84 [den certiorari 17 Ala. 
A, 451, 86 S 82]; Duy v. Alabama 
Western R. Co., 175 Ala. 162, 57 S 
724, AnnCas1914C 1119; Beard v. 


see supra §§ 


N. Y.—Cuilo v. New York Edison 
Co., 85 Misc. 6, 147 NYS 14. 

Oh.—Daly v. Cincinnati St. R. Co., 
8 Oh. Dec. (Reprint) 742, 9 CincL 
Bul 270; Pittsburg, etc., R. Co. v. 
Hambleton, 6 Oh. Dec. (Reprint) 721, 
7 AmLRece 561. 

Pa.—Hawkes v. Philadelphia, 264 
Pa. 346, 107 A 747. 


R. I.—Taylor v. Winsor, 30 R. I. 
44, 738 A 388. 

Ss. C—Wyatt v. Cely, 86S. C. 539, 
68 SE 657. 


Wash.—Wilson y. West, ete., Mill 
Co., 28 Wash. 312, 68 P 716. 

Wis.—Warden v. Hart, 162 Wis. 
495, 156 NW 466. 

Ont.—Toronto St. R. Co. vy. Dollery, 
12-Ont, A. 679. 

[a] One who moves a building 
without obtaining the permission re- 
quired by ordinance will be liable to 
a public service corporation for- in- 
juries to it caused by an obstruction 
of its right of way where the mover 
has failed to take proper precau- 
tions against such injury. ‘Toronto 
St. R. Co. v. Dollery,'12 Ont. A, 679. 

[b] Measure of damages. — If 
plaintiff, mover of a building through 
the streets, was entitled to recover 
at all for obstruction of the street by 
a public nuisance causing him spe- 
cial damage, he was entitled to re- 
cover all such damages directly 
resulting to him, not suffered in com- 
mon by the public generally, ineclud- 
ing delay in prosecution of work, 
extra expenses, loss of tools and 
equipment, etc. Ex p. Ashworth, 204 
Ala. 391, 86 S 84 [den certiorari 17 
Ala, A. 451, 86.S 82]. 

[c] Punitive damages.—If a nui- 
sance really existed, through obstruc- 
tion of public streets by defendant 
street railway, and the railway, after 
demand made by plaintiff seeking to 
move a building through the streets, 
willfully refused to abate the nui- 


fendant for the increased cost of re- 
pair thereby occasioned, because 
there was no privity of contract be-, 
tween plaintiff and defendant. Daly 
v. Cincinnati St. R. Co., 8 Oh. Dec. 
(Reprint) 742, 9 CincLBul 270. 

58. Ex p. Ashworth, 204 Ala. 391, 
86 S 84 [den certiorari 17 Ala, 451, 
86 S 82]. 

59. Zettel v. West Bend, 79 Wis. 
316, 48 NW 379, 24 AmSR 715. 

[a] Compulsory circuitous travel. 
—An' obstruction which requires 
plaintiff in going from his house to 
his market garden to pursue a longer 
and less direct route does not give a 
cause of action. Zettel v. West Bend, 
ele 316, 48 NW. 3879, 24 AmSR 

60. Cushman Motor Works v. Lin- 
coln, 97 Nebr. 519, 150 NW 821; Lund 
v. St. Paul,” etc., R:° Coy) 31 Wash 
286, 71 P 1032, 96 AmSR 906, 61 LRA 
506; Wilson v. West, ete., Mill Co., 
28 Wash, 312, 68 P 716. 

[a] One to whom a municipal cor- 
poration has delegated the right to 
close a street for the purpose of con- 
structing a new bridge is liable for 
injuries caused by such closing only 
when the municipality itself would 
be. Lund v. St. Paul,, ete., .R. Co, 
31. Wash. 286, 71 P 1032, 96 AmSR 
906, 61 LRA 506. 

61. Iowa.—Pettit v. Greene Coun- 
ty Grand Junction, 119 Iowa 352, 93 
NW 381. 

Kan.—Campbell v. Wichita Union 
Terminal R. Co., 101 Kan. 817, 168 
P 833. . 

Mo.—Beaudean vy. Cape Girardeau, 
71 Mo, 392. 

Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821. 

R. I.—Redford vy. Coggeshall, 19 
Ri. BLS SAS 89, 

62. Windsor v. Sandwich, ete., R. 
Co., 18 OntWN 1, 2. i 

“In these circumstances, whether 


re ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: 
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| quent lease of the structure constituting the nuisance 


complained of or its occupation by others is no 

defense,** especially where such lease is merely 

colorable.** The right to sue is not barred by the 

abatement of the nuisance.® 

-[§ 3851] (4) Pleadings. The complaint should 
- state facts sufficient to show the unlawful character 
of the obstruction,** and the lawful character of 

the street use by plaintiff which was obstructed.** 

[§ 3852] (5) Questions for Jury. In a suit for 
damage to conduits of a lighting and heating com- 
pany, running through a public alley, it is a ques- 
tion for the jury whether defendant had notice of 
the presence of such conduits.%8 

[§ 3853] f. Penalties®*°—(1) In General. In many 
jurisdictions statutes and ordinances fix a penalty 
for obstructing a street.7° Municipal power to im- 
pose penalties for encroachments and obstructions 
will not exist through avoidable implication,”* and 
an ordinance is invalid which is repugnant to the 
laws of the state,72 but municipalities, in connection 
with their general delegated power to control streets 
and prohibit obstructions therein, ordinarily have 
power to prescribe punishment by fine or imprison- 
ment for the violation of ordinances relating to ob- 
structions.** A licensee is not liable for such penal- 
ties where the work is being done by an independent 
contractor,’* nor where he has been granted a tem- 
porary private use of a street, although it amounts 
to a temporary obstruction, at least until a demand 
by the municipality to relinquish the use.7° So a 
municipal servant acting under charter power is not 
liable to the statutory penalty for obstructing 
streets.7° Statutes and ordinances imposing a pen- 
alty afford no right of action to a private individual 
where the act does not amount to a nuisance.*? 

[§ 3854] (2) Construction of Statutes and Ordi- 
nances Imposing Penalties. Ordinances imposing 
penalties for street obstructions are strictly con- 
strued,’® although ordinances subjecting ‘‘any per- 
son’? to a penalty are held to include a corpora- 
tion.7? A statute imposing a penalty for obstructing 
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a sidewalk with a vehicle applies to a hand truck.®® 
An ordinance imposing a penalty on any person who 
shall spread an awning over a sidewalk does not 
apply to one who continues to maintain an awning 
erected prior to the passage of the ordinance.*! A 
statute which declares a penalty as to one who ob- 
structs a public road and an additional forfeiture 
for every day he suffers the obstruction to remain 
after notice from the overseer, has been held not 
to apply to city streets where the overseer is an 
officer whose duties are peculiar to country roads.®” 
But it has been held that, although a village has no 
overseer of highways, a statute imposing a penalty 
for obstructing highways and providing that the 
overseer of the proper district shall cause such 
obstruction to be removed, applies to a village 
wherein another officer performs the functions of 
an overseer.®3 
_ [§ 3855] (8) Defenses. A municipal corporation 
is not estopped from bringing an action against a 
railroad company for violation of an ordinance rela- 
tive to the obstruction of streets by the fact that 
a committee of the city council had agreed that 
defendant should have the use of the obstructed 
street for its yard.%4 

[§ 3856] (4) Proceedings. Where a statute pro- 
vides that a claim to the penalty shall be cognizable 
by the mayor or other officer of the city, such officer 
must necessarily inquire into the fact whether the 
place where the obstruction is put is a public street, 
and he has jurisdiction to try the fact whether a 
claim set up by defendant to the freehold is bona 
fide made,®° but in such a-ease, if the claim is bona 
fide made, the jurisdiction of the officer is ousted, 
and he cannot inquire into the validity of the claim, 
and he has no power.in such case to proceed to a 
summary conviction.®® : 

Complaint. Where the circumstances of the case 
fall within a particular and narrow section of an 
ordinance, the complaint should be instituted under 
that section exclusively and not under a broader 
one.®* 


sonable 


or not the defendants were acting 
without legal authority, they at 
least had the license of the plaintiff 
corporation, and as a corporation the 
latter were not entitled to assert that 
they had suffered injury in that to 
which they were assenting, although 


themselves assenting to what was 


premature.” Windsor v. Sandwich, 
etce,, R. Co., supra. ; 

63. New Salem v. Eagle Mill Co., 
138 Mass. 8. ‘ 

64 New Salem v. Hagle Mill Co., 


609, 

66. Birmingham R., 
Ashworth, 17 Ala. A. 
{certiorari den 204 Ala. 391, 86 S 
84 


T's 

[a] Tlustration.—To give plain- 
tiff house mover a right of action 
for nuisance against a power com- 
pany whose poles obstructed a street, 
he should have alleged the poles 
were erected along the street with- 
out the consent of the municipality, 
or, if erected by its consent, were 
placed so as to constitute an abuse 
of the rights granted, so as to ob- 
struct the reasonable uses that a 
street can be put to. Birmingham R., 
etc., Co. v. Ashworth, 17 Ala. A. 451, 
86 S 82 [certiorari den 204 Ala. 391, 


éte., ‘Co... V- 


86 S 84]. 
67. Birmingham R., etc., Co. Vv. 
Ashworth, supra. ‘ 
[a] Example. — The complaint 


should aver that plaintiff house 
mover was seeking to use the street 
in a reasonable manner for a rea- 
use when obstructed. Bir- 


451, 86 S 82] 


mingham R., ete., Co. v. Ashworth, 
17 Ala. A, 451, 86 S 82 [certiorari den 
204 Ala. 891,-86 S 84]. 

68. Edison Illum. Co. vy. Misch, 200 
Mich. 114, 166 NW 944. i 

69. Penalties generally see Fines, 
Forfeitures, and Penalties §§ 72-161. 

Power of municipality to impose 
penalties generally see supra §§ 275, 
278 in 43 C. J. 

Violation and enforcement of ordi- 
nances and regulations generally see 
supra 8§ 602-740 in 43 C. J. 

70. See statutory provisions. 

71. Nevada v. Hutchins, 59 Iowa 
506, 13 NW 634; Grand Rapids v. 
Hughes, 15 Mich. 54. 

[a] Power to impose penalties for 
“cumbering” streets did not include 
the power to impose penalties for 


encroachments on the streets. Grand 
Rapids v. Hughés, 15 Mich. 54. 
[b] Municipal power to abate 


nuisances does not include authority 
to fine a person for obstructing a 
street. Nevada v. Hutchins, 59 Iowa 
506, 13 NW 634, 

72. Carlisle v. Baker, 1 Yeates 
(Pa.) 471 (holding that an ordinance 
inflicting a penalty on persons “plac- 
ing goods on their porches, or cellar 
doors, projecting more than six 
inches into the street’ is invalid 
where the legislature has author- 
ized citizens to have porches ex- 
tending a greater distance into the 
street). 

73. Toledo, etc.; R. Co. v. Chenoa, 
48 Tll. 209; Shinkle v. Covington, 83 
Ky. 420; State v. Lochte, 45 La. Ann. 
1405, 14 S 215. 

74. Williamsport v. Williamsport 


bi ees ret ae Dist. 206. 

y ibbard y. Chicago, 178 Ill. 91 

50 NE 256, 40 LRA 62 ff 4 

A a0}, 1 [aff 59 Ill. 
6. Bisbee v. Mansfield, hns. 

(N. Y.) 84. Ae tae 

4A 6 Jenks y. Williams, 115 Mass. 


78. Giardina v. Greenville, 70 
Miss. 896, 13 S 241; Gates, etc., Co. 
v. Richmond, 103 Va. 702, 49 SE 965, 

Strict construction of penal stat- 
et Slahccat tame see Statutes [36 Cyc 

79. Illinois Cent. R. Co. v. Galena, 
40 Ill. 344; McKee v. Peters, 142 Mo. 
A. 286, 126 SW 255. 

_[a] The word “person,” in an or- 
dinance regulating the use of side- 
walks by merchants, includes corpo- 
rations. McKee y. Peters, 142 Mo. 
A. 286, 126 SW 255, 

80. Sandeguard Grocery Co. v. 
poner 47 Tex. Civ. A. 87, 104 SW 


ie State vy. Cleaveland, 3 R, I. 
82. St. Louis, etc., R. Co. v. State, 
85 Ark. 131, 107 SW 668. 


83. State v. Leaver, 62 Wis. 387, 
22 NW 576. 

84. St. Louis, etc., R. Co. v. Belle- 
ville, 122 Ill. 376, 12 NE 680. 

85. Warwick v. Mayo, 15 Gratt. 
(56. Va.) 528. 

86. Warwick v. Mayo, supra. 

87. Com. v. Robertson, 5 Cush. 
(Mass.) 438. 

[a] Carriages standing in street. 
—Where a by-law of a city having 
provided, in one section, that no car- 
riage should be allowed to stand in 
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Proof. Proof of all the elements of the offense 
must be made to warrant a recovery.*® The burden 


of showing the encroachment is 


pality.®® n 
Questions for jury. In an action by a munici- 
pality against an owner of land abutting on a street 


to recover a penalty for obstructing the same, 1t 1 
a question for the jury whether the acts of the public 
in traveling the inclosed strip were sufficient to 
justify an inference that the landowner had notice 


of the adverse character.®° i 
Judgments. A judgment against 


out stating on which charge judgment was given 
is void for uncertainty where there are two distinct 


charges.°+ 


Amount of penalty. Where a limitation is im- 
posed upon the amount of penalty to be inflicted 
by the city for the infraction of its ordinances, the 
city cannot exceed the limitation directly,°? nor can 
it do so indirectly by multiplying what is substan- 


tially one offense into several, or 


transaction or violation into a number of offenses 


and annexing a penalty to each.®? ” 


[§ 3857] g. Criminal Responsibility**—(1) In 
Any street encroachment or obstruction 
amounting to a nuisance is indictable at common 
law®® and in many jurisdictions by express stat- 
To make an obstruction an indictable of- 
fense at common law, it must injuriously affeet some 


General. 


ute.°® 
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on the munici- 
offenses of this 


it is 


the public.t 


defendant with- 


Persons liable. 
writ of restitution, places on the sidewalk goods re- 
moved from the premises, allowing them to remain 
there is the offense of the owner of the goods, and 


cae fi. 


[§§ 3856-3858 


aggregate capacity, has a common interest, as dis- 
tinguished from a mere individual or private right.%” 
Under statutes or ordinances defining and punishing’ 


character the prescribed elements 


of the offense must concur to impose liability.% 
Extent to which street opened. An indictment 
-may lie, although the street obstructed has not been 
entirely opened and made fit for all uses,®® but not 
where it has never been opened or is not used by 


Where an officer, in executing a 


the officer is not guilty of a violation of an ordi- 


subdividing one 
/ municipality.® 


nance prohibiting the placing or leaving of any ob- 
struction on the street.? 
Compelling prosecution. 
lation of an ordinance cannot be compelled by pri- 
vate individuals for the purpose of having a dis- 
puted civil right determined at the cost of the 


A prosecution for vio- 


[§ 3858] (2) Construction and Validity of Stat- 


publie right—some right in which the public, in its 


any street more than fifteen minutes, 
and in another, that at any theater 
or place of public entertainment, 
where hackney carriages attend for 
passengers, the police authorities 
might give directions respecting the 
standing of such carriages while 
waiting for their passengers; and the 
police authorities having prescribed 
certain regulations for the standing 
of carriages at a particular place of 
public entertainment, and among 
others, that a space of thirty- 
five feet in front of the door thereof 
should be kept open and unencum- 
bered, the driver of a hackney car- 
riage who had placed it on the space 
aforesaid and refused to remove 
therefrom, when directed so to do by 
the police authorities, for more than 
fifteen minutes, was guilty of an 
offense and liable to be prosecuted 
only under the last and not under 
the first named _ section. Comiga ve 
Robertson, 5 Cush. (Mass.) 438. 

88. State v. Higgs, 126 N. C. 1014, 
35 SE 473, 48 LRA 446. 


89. New York v. Childs, 84 NYS 
pry Middletown v. Glenn, 278 Ill. 
149, 115 NE 847. 

91. Carlisle v. Baker, 1 Yeates 
(Pa.) 471. 

92. Williamsport v. Williamsport 


Water Co., 7 Pa. Dist. 206. 

93. Williamsport v. Williamsport 
Water Co., supra (in an action to 
recover a penalty of ten dollars per 
foot for excavating streets in excess 
of four hundred feet, an alderman 
has no jurisdiction of a claim for 
nine thousand and forty dollars, 
where the right to impose penalties 
by ordinance is limited to a hundred 
dollars. 

9% Power of municipality to in- 
flict punishment generally see supra 
§§ 273-284 in 43 C. J. 

Violation and enforcement of ordi- 
nances and regulations generally see 
supra §§ 602—740 in 43 C. J, 

95. Ala.—Birmingham, etc., R./Co. 
v. Stagg, 196 Ala. 612,72 S 164. 

Tl.—McEniry v. Tri-City R. Co., | 
254 Til. 99, 98 NE 227. 

Ky.—Illinois Cent. R. Co. v. Com., 
96 SW 467, 29 KyL 754; Clark v., 


— 


Com., 14 Bush 166. 

Mass.—Smith v. Adams, 206 Mass. 
513, 92 NE 760. 

N. C.—State v. Godwin, 145 N. C. 
461, 59 SE 132, 122 AmSR 467. — 

Pa.—Com, vy. Passmore, 1 Serg. & 
R. 217; Com. v. Wentworth, Brightly 
318: Summerhill vy. Sherbine, 88 Pa. 
Super. 419; In re Lippincott St., 29 
Pa. Dist. 653, 2 

S. C.—Cheraw v. Seaboard Air Line 
R. Co., 88 S. Cc: 480, 71 SE 40. 

Eng.—Atty.-Gen. vy. Cambridge Con- 
sumers Gas Co. L. R. 4 Ch. 71, 19 
ERC 289: Reg. v. Longton Gas Co., 
utd., 2° Ri Ge. 1651 0b MCL 651, 
121 Reprint 244. 

A eae v., Davis,, 35.U.,.C. Q..B,. 
107. 

[a] An auctioneer has no right to 
place goods intended for sale in the 
public streets because there is no 
necessity therefor, and if he does 
so he is indictable for a nuisance. 
ic v. Passmore, 1 Serg. & R. (Pa.) 

[b] Water tank causing ice.— 
Where, during cold) weather, water 
leaked from a tank erected by a rail- 
way at the side of a street and 
formed a cake of ice extending en- 
tirely across the street several feet 
in width and sloping from a depth 
of three or four feet at the tank to 
five or six inches on the opposite side 
of the street, and the ice was per- 
mitted to remain on the street for 
at least three days, during which 
time it was an obstruction to pub- 
lic travel, such obstruction was a 
nuisance for which the railway was 
criminally liable. Illinois Cent. R. 
Co. v.Com., 96 SW 467, 29 KyL 754. 

[ec] Gas company breaking up 
pavements in connection with laying 
mains is liable. Atty.-Gen,. v, Cam- 
bridge Consumers Gas Co. L. R. 
4 Ch. 71, 19 ERC 289; Reg. v. Long- 
ton Gas Co., Ltd., %H. & EB. 651, 105 
ECL 651, 121 Reprint 244. 

96. See statutory provisions, 

[a] In New Hampshire, by Gen. 
St. @ 70 § 11, the erection or con- 
tinuance of a building upon or over 


any highway is punishable by indict-. 


ment and fine, 


and the building so 
erected 


is a nuisance. Garland y. 


utes and Ordinances. 
character under consideration are to be strictly 
construed.* Under a statute prohibiting the leaving 
of any vehicle in the street, the time and place of 
the alleged obstruction and the kind of vehicle 
_ must be taken into consideration in each particular 


| them 


jas to prevent free 


Statutes or ordinances of the 


Se Mend N. ar use 20 AmR 164, 
F eo. v. Jackson, ich, 
Cig AS n, 7 Mich, 432, 
_[a] For example, if an obstruc- 
tion affects only the rights of an 
individual, or of a definite number of 
persons less than the whole in their 
individual capacity, the several per- 
sons actually injured have their rem- 
Dect eee action, and no indict- 
ies. eo. v. Jack i 
432, 74 AmD 729. mite 
76. W. Va. 


98. State v. S 5 
467, 85 SE670.. 
a] Destruction or inju of side- 
walk and failure to pte ee te v. 
Seaman, 76 W. Va. 467, 85 SE 670. 
wees State y. Lythgoe, 40 S.G@ L. 


1. Peo. v. McNamara, 148 Mi 
TORN BOE, deo: y ANvolyer ae 
. oP) . 5 
725, i18 “AmSRi S44. pee 
i Williams y. District of @ - 
Le 2a APD CDG) AI fie 
. ollins wv. 
Siac Grant, 59 Or. 77, 


4. Peo. v. Cohen, 203 NYS 604 

{a] The placing in front of and 
against a store window of a small 
portable sign, announcing the sale of 
admission tickets to a boxing exhibi- 
tion, is not a_ violation of a statute 
prohibiting offers to sell tickets to 
places of amusement on the “street 
in a city by words, signs, circulars 
or other means,” “other means” be- 
Ing means of like character, and not 
additional means, in view of the stat- 
ute’s primary purpose to’ keep solici- 
tors oy the streets and to prevent 

rom annoyin 
Peo. v. Cohen, 203 NYS a verneere: 
[b] The term “interference,” used 
with reference to a public Street or 
highway, conveys the idea of actual 
disturbance. Peo. v. Hckerson 133 
App. Div. 220,117 NYS 413.” 

[ce] The term “obstruction,” used 
with reference to a public street or 
highway, means the Placing of obsta- 
cles or impediments in the way, so 

; passage along i 

pod Sree it eae eran ence 
. Vv. Eckerson i 

117 NYS 418...’ scenes 

Strict construction of penal ordi- 


; DE eye asa Le 
For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number 
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ease.» Under a statute punishing acts or omissions 
rendering a street dangerous for passage, a convic- 
tion cannot be had for an act which merely tends 
with reasonable certainty to set in motion other 
causes which would render the street dangerous.® 
An ordinance is not void for uncertainty because 
it gives the mayor the diseretion to impose a punish- 
ment of either fine or imprisonment.’ 

[§ 3859] (8) Prosecution and Punishment—(a) In 
General. Obstructions which are misdemeanors are 
punishable, under indictment, information, or com- 
plaint, brought in the name of the state.8 Questions 
of boundary or servitude are not involved so as to 
deprive inferior courts of jurisdiction.® 

[§ 3860] (b) Defenses. It is no defense that 
others against whom prosecutions have not been 
brought are violating the same statute or ordi- 
nance.?° The city cannot be estopped from recover- 
ing a penalty for the obstruction of a street cross- 
ing by reason of the fact that it allowed defendant 
to expend money upon the assumption that the street 
was vacated where the record of the council shows 
that the vacating ordinance was not passed as re- 
quired by law. 

[§ 3861] (c) Affidavit, Complaint, Information, or 
Indictment. Facts showing the commission of the 
offense defined by the statute or ordinance upon 
which the prosecution is based must be alleged.” 
Since a street is a public highway,'? it is unneces- 
sary, when using the word. ‘‘street,’’ to add the 
words ‘‘public highway.’’* It need not ordinarily 
be alleged that the town in which the street lay was 
an incorporated town,’ but where the statute pro- 
hibits the willful obstruction of a street in an in- 
corporated town, such an allegation is required.1® 

[§ 3862] (d) Evidence. The general rules of evi- 
dence in criminal prosecutions” apply." For exam- 
ple, in a prosecution for violating an ordinance pro- 
hibiting wires and poles in streets and alleys, de- 
mances generally see supra § 919 injiron, glass, 
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fruit peelings, 
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fendant has the burdén of showing that his employer: 
had a franchise so to use the streets, if that is the 
fact.1? Proof must be introduced to show that the 
way obstructed was a public street or alley.2° De- 
fendant cannot show that no employee of any other 
company had been arrested for a violation of a 
particular ordinance for the purpose of showing 
that the ordinance was directed against his employer 
alone.2t Evidence that defendant in asking the au- 
thorities for a privilege referred to the land alleged 
to have been obstructed as a street is inadmissible 
against him where the privilege asked for was re- 
fused.??. Evidence that. the act complained of as an 
obstruction was done under the advice of the officials’ 
of a municipality is admissible on the question of 
willfullness.?? Upon the trial of an indictment for 
a nuisance in maintaining a building dangerous to 
the public, resolutions of the common council of 
the city, passed when defendant, who was a mem- 
ber, was present, declaring the building unsafe and 
a nuisance, are not competent evidence.24 That a 
complaint refers to an obstruction of the street 
does not make inadmissible evidence that water ac- 
cumulated and obstructed the sidewalk, where the 
complaint also charges the obstruction of a side- 
walk.?° The information cannot be sustained upon 
inference, but only on sufficient legal proof.?6 

[§ 3863] (e) Questions of Fact. It is a question 
for the jury whether defendant was a principal to 
the crime within the statutory definition thereof.27 
Whether or not the particular structure, erected or 
maintained, is an obstruction is a question of fact 
for the court or jury trying the cause.?® 

[§ 3864] (f) Findings. The findings must include 
every essential ingredient of the offense.2° 

[§ 3865] (g) Costs. Where the structure is shown 
to be on defendant’s private property, no costs are 
taxable against him.®? 

[§ 3866] (h) Review. Under general rules*! the 


melon | without a franchise, the court cannot 


43,'C) J. i 

5. Duluth vy. Esterly, 115 Minn. 
64, 131 NW 791. : 

6 Peo. v. Eckerson, 133 App. Div. 
220, 117 NYS 418. 

fa] An excavation two hundred 
feet from a street could not of itself 
interfere with, obstruct, or tend to 
obstruct it, or render it dangerous 
for passage, and hence a _ charge 
that, if such excavation produced a 
‘condition reasonably certain to pro- 
duce a sliding down of the highway, 
to the extent of obstructing it and 
making it dangerous for passage, cre- 
ation of that condition of imminent 
peril would, within the meaning of 
the statute, tend to obstruct and 
render it dangerous for passage, was 
.fatally erroneous. Peo. v. Eckerson, 
133 App. Div. 220, 117 NYS ‘418. 

7. State v. Higgs, 126 N. C..1014, 
35 SEH 473, 48 LRA 446. 

8. Ex p. Rinaldo, (Cal.). 25 P 260; 
fix p. Taylor, 87 Cal./91, 25.P 258; 
Dover v. Tawressey, 16 Del. 285, 43 
A170; State v. Higgs, 126 N. C. 1014, 
35 SE 473, 48 LRA 446. 

9. State v., Lochte, 45 La. 
1405, 14 S 215. 

10. Chapman v. Lincoln, 84 Nebr. 
534, 121 NW 596, 25 LRANS 400; 
Com. v. Kembel, 30 Pa. Super. 199. 

Tis St, Louis, etc:; RCo. v.. Belle- 
ville, 122 Ill. 376, 12 NE 680. — 

12. Giardina v. Greenville, 170 
Miss, 896, 13 S 241; State v. Seaman, 
76 W. Va. 467, 85 SE 670. 

[a] Zlustrations.—(1) Where an 
ordinance of a city makes it a mis- 


Ann. 


demeanor for any person to place | 


on any street or sidewalk in such 
city any “straw, chips, dirt, shells, 
tin cans, iron hoops, swill, nails, 


[44 C, J.—65] 


rinds, shavings, rags, hair, or such 
rubbish,” a conviction cannot be had 
under this section on an affidavit 
charging defendant with obstructing 
a sidewalk by allowing certain bar- 
rels to remain thereon, as “barrels” 
are not included in such ordinance, 
Giardina v. Greenville, 70 Miss. 896, 
13 S 241. (2) A complaint omitting 
to allege failure to repair the side- 
walk is demurrable where the statu- 
tory offense consists of two elements, 
namely, destruction of, or injury to, 
the sidewalk and failure to repair it, 
State v. Seaman, 76 W. Va, 467, 85 
SE 670. (3) Where the offense de- 
nounced by the statute is an obstruc- 
tion of the street, an indictment is 
bad which does not directly aver that 
a railroad track in the street was an 
obstruction. Wabash, etc, R. Co. v. 
Peo., 12 Ill. A. 448. (4) To justify 
a conviction under an ordinance re- 
quiring the removal of all signs sus- 
pended over the sidewalks, and mak- 
ing a violation of the ordinance a 
misdemeanor, the city must allege 
and show that such signs obstruct, or 
tend to obstruct, the public high- 
way, or that they are dangerous to 
the traveling public. State v. Higgs, 


126 N. C. 1014, 35 SE 4738, 48 LRA 

446. 
13. See supra § 3599. F 
14. Com. y. Walter, 26 Pa. Dist. 
Ls 

eras) State v. Junker, 37 Tex. 478. 
6.7 Martin: v>. State,.\(2 Tex, Cr. 


ut 
454, 162 SW 1145. 


17. See Criminal Law §§ 947-1999. 
18. See cases infra notes 19-26. 
19. Sullivan v. Best, 286 Ill. 315, 


121 NE 565. 
[a] However unusual such use 


presume, from the fact that a com- 
pany had wires and poles in streets, 
that it had a franchise to keep them 
there, where the ordinance prohibited 
the erection and repair of wires and 


poles in streets and alleys. Sulli- 
ee Vi “Best,” 286° Ill: 325, 121° NE 
5: 
ona Mexico v. Jones, 27 Mo. A. 
21. Sullivan v. Best, 286 Il. 315, 
121 NE 565. 
22. Peo. v. Johnson, 287 Ill. 237, 
86 NE 676. 
23... Martin v. State, 72 Tex. Cr. 


454, 162 SW 1145. 

24,- Chute v. State, 19 Minn. 271. 

25. Caruthersville v. Sickles, (Mo, 
A.) 247 SW 471. 

26. Probey v. District of Colum- 
bia, 26 App. (D. GC.) 1. 

[a] Carriage without horse at- 
tached.—In a prosecution in the po- 
lice court for unnecessarily obstruct- 
ing the free passageway of a street 
in violation of police regulations, 
proof that defendant left a carriage, 
without a horse attached, standing 
in the street in front of his carriage 
repository for three hours, and that 
his brother, when told by a policeman 
to have it removed, refused to do so, 
will not support a conviction. Pro- 
bey v. District of Columbia, 26 App. 
@prme.) aL: 

27. Peo. v. Eckerson, 138 App. Div. 
220, 117 NYS 418. 

28. Bybee v. State, 94 Ind. 4438, 48 


AmR 175, : 

29. Philadelphia v. Hughes, 4 
Phila. (Pa.) 148. 

30. Com, v. Weaver, 2 Pa. Co. 


455, 
31. See supra § 718 in 43 C. J. 
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findings of the trial court as to the facts will not 
be reviewed where there is evidence upon which 


they may be supported.*” 


_[§ 3867] 18. Use as Highway—a. Right and Mode 
of Use in General®*—(1) By Public Generally. The 
primary purpose for which streets are established 
is for the use of the public as a highway for travel 
and transportation;** and an easement of a street 
for highway purposes gives the public the right to 
pass over the street for every purpose of travel 
and traffic and to move property thereover in a rea- 
sonable manner, so long as it does not impose an 
additional servitude upon the fee.*® 
‘use the streets every one is entitled to enjoy in 
pursuit of his lawful business, convenience, or pleas- 
ure upon terms of equality with others,** and with- 
out hindrance or annoyance from others.** 


32. Sidelsky' v. Atlantic City, 84 
N...J. L. 198, 86 A 531. 
83. Cross references:. ; 
Reciprocal rights and duties of public 
as to: 
Railroad tracks on or _ crossing 
streets see Railroads [33 Cyc 756, 
922 et seq]. 
Street railroad tracks see Street 
Railroads [36 Cyc 1490 et seq]. 
Restraining particular use see In- 
junctions § 428. 
Restrictions as to animals running 
at large see supra §§ 334, 335 in 43 
at 


CEJ. 

Right of motor vehicles to use high- 

ways see Motor Vehicles §§ 14-17. 
Rights in, and use of, highways and 

public places by railroad see Rail- 

roads [88 Cye 191 et seq]. 
Rights of public in highways gener- 

ally see Highways §§ 261, 262. 

Use of highway and law of road, in 

general see Highways §§ 409-438. 
Use of parks see infra § 4025. 

34. U. S—Grand Rapids Electric 
Light, ete., Co. v. Grand Rapids Edi- 
son Electric Light, ete., Co., 33 Fed. 
659. 

Ill.—Weksler v. Collins, 317 Ill. 
132, 147 NE 797; Peo. v. Field, 266 
Til. 609, 107 NE 864, LRAI1915F 937, 
AnnCasl1916B 743. 

Ind.—Denny y. Muncie, 197 Ind. 28, 
149 NE 639. 

Iowa.—Lacy y. Oskaloosa, 143 Iowa 
704, 121 NW 542, 31 LRANS 853. 

Miss.—Scott vy. Hart, 128 Miss, 3538, 
91S 17. 

Mo.—Reynolds v. Kinyon, 222 SW 
476. 

N. J.—Michel_ v. 
(Sup.) 1382 A 337. 

N. Y.—Peo. v. Buck, 193 App. Div. 
262, 184 NYS 210 [aff 230 N. Y. 608 
mem, 130 NE 913 mem]; Weisberg v. 
Hilenberg, 192 App. Div. 194, 182 NYS 
551; Buffalo vy. Till, 192 App. Div. 
99, 182 NYS 418; Potter v. Inter- 
borough Rapid Transit Co., 54 Misc. 
423,105 NYS 1071 [aff 124 App. Div. 
920 mem, 108 NYS 1145 mem]. 

Oh.—Cleveland, ete., R. Co. vy. Lake 
Erie Provision Co., 9 OHNPNS 572. 

Bere RT ead v. Fincke, 269 Pa. 
112, 


South Orange, 


112 A 130. 

“The easement acquired by the pub- 
lic includes every reasonable means 
of transportation for persons, and 
commodities, and of transmission of 


intelligence, which the advance of 
civilization may render suitable for 
a highway.’ Com. v. Morrison, 197 


Mass. 199, 208, 83 NE 415, 125 AmSR 
338, 14 LRANS 194. 

fa] “The public includes’ the 
young and old, without necessary 
reference to physical or mental abil- 
ity or their means of locomotion.” 
Reynolds v. Kinyon, (Mo.) 222 SW 
476, 478. 

35. Yale Univ. v. New Haven, 104 
Conn. 610, 134 A 268, 47 ALR 667. 

“When a street or highway has 
been dedicated to and accepted for 
public use, the title to the easement 
may rest in the State or its munici- 
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Yet arcs 


[§§ 3866-3867 


right to travel on and along the streets of a munici- 
pality applies to the general public and not to its 


citizens alone;®® it is an inherent and inalienable 


This right to 


The 


pality but, until modified or extin- 
guished pursuant to legislative en- 
actment, a right of user accrues to 
the traveling public which is pro- 
tected by the fundamental law and 
its free maintenance is required as 
against subsequent ways or users, 
whether private or public, which 
would otherwise limit its enjoyment.” 
Indianapolis v. Indianapolis Water 
Co., 185 Ind, 277, 292, 113 NE 369. 

Title and rights of municipality in 
general see supra § 3666 et seq. 

36. U. S.—Niles-Bement-Pond Co. 
v. Iron Molders’ Union Local No. 68, 
246 Fed. 851 [rev on other grounds 
258 Fed. 408, 169 CCA 424 (aff 254 
U.S. 77, 41 SCt 39, 65 L. ed. 145) ]. 

Cal.—Whyte v. Sacramento, 65 Cal. 
A. 534, 224 P 1008. 

Colo.—Denver City Tramway Co. 
v. Wright, 47 Colo. 366, 107 P 1074., 

Tll.—Hibernian Banking Assoc. v. 
True, 228. Ill, A. 194; Martens -v. 
North Illinois Public Serv. Co., 219 
Ill. A. 160; Chicago Union Tract. Co. 
v. Stanford, 104 Ill. A. 99. 

Iowa.—Mettler -v. Ottumwa, 197 
Towa 187, 196 NW _ 1000. 

Md.—Swann v. Baltimore City, 132 
Md. 256, 103 A 441. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Miss.—Scott v. Hart, 128 Miss. 353, 
STS wih. 

Se ease ihc v. Kinyon, 222 SW 
476. 

Mont.—Iverson v. Dilno, 44 Mont. 
2705 LATE Lo: 

Nebr.—Hackett vy. Alamito Sanitary 
Dairy Co., 90 Nebr. 200, 1383 NW 227, 
41 LRANS 337, AnnCasl1913A_ 829. 

N. Y.—Peo. v. Kerr, 27 N. Y. 188, 
25 HowPr 258. 

Tex.—San Antonio v. Fetzer, (Civ. 
A.) 241 SW 1034, 

Wash.—Locke y. Greene, 100 Wash. 
397, 171 PRP. 245: Dimuria v: Seattle 
Transfer Co., 50 Wash. 633, 97 P 657, 
22 LRANS 471. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCas1916E 656. ' 

Wis.—Park Hotel Co. v. Ketchum, 
al Wis. 182, 199 NW 219, 33 ALR 

Reciprocal rights and duties as to 
mane vehicles see Motor Vehicles § 

37. Niles-Bement-Pond Co. yv. Iron 
Molders’ Union Local No. 68, 246 
Fed. 851 [rev on other grounds 258 
Fed. 408, 169 CCA 424 (aff 254 U. S. 
77, 41 SCt 39, 65 L. ed. 145)]; Martens 
v. Northern Ilinois Public Serv. Co., 
219 Ill. A..160. 

Cal.—Ex p. Daniels, 183 Cal. 
636, 192 P 442, 21 ALR 1172; Whyte 
v, Sacramento, 65 Cal. A. 534, 224 P 
Ill.— Chicago y. Collins, 175 Ill. 
vit 51 NE 907, 67 AmSR 224, 49 LRA 

Mont.—Iverson v. Dilno, 44. Mont. 
260 9 LOO drow Lo. 

N. Y.—Stanley v, Jay St. Connect- 
ing R. Co., 100 Misc. 498, 166 NYS 


right of every citizen of the state,°® which neither 
the state nor municipality can take away or un- 
reasonably abridge,*° and which may 
trolled by reasonable regulation.*+ 

Method of travel. This right is not limited to any 
particular method of travel but includes the right 
to travel by any ordinary method of locomotion 
or even by an extraordinary method if it is not 
such as is apt to prevent a reasonably safe use of | 
the streets by others;?? it applies to the use of new 
classes of vehicles as they come into use, as well 
as to those existing when the street was opened,** 
“except any new use which tends to destroy the street 
as a means of travel common to all.*4 


only be con- 


119 [rev on other grounds 182 App. 
Div. 399, 169 NYS 530]. 

Or.—Parker y. Silverton, i109 Or. 
298, 220 P 139, 31 ALR 589. 

Wis.—Milwaukee Vv. Milwaukee 
Electric R., ete., Co., 173 Wis. 400, 
180 NW 339, 181 NW 821. 

39. Ex p. Daniels, 183 Cal. 636, 
192 P 442, 21 ALR 1172; Whyte v. 
Sacramento, 65 Cal. A, 534, 224° PR 
1008; Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625. 

Title to fee see supra § 3666. 

40. Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625; San Antonio yv. Fet- 
zer, (Tex. Civ. A.) 241 SW 1034. 

41. Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625. 

Regulations generally see infra §§ 
3874-38938. 

42. Chicago v. Collins, 175 Ill. 445, 
51 NE 907, 67 AmSR 224, 49 LRA 408. 

43. Cloverdale Homes vy. Clover- 
dale, 182 Ala. 419, 62 S .712, 47 
LRANS 607; Birmingham R., etc., Co. 
v. Smyer, 181 Ala. 121, 61 S 354, 47 
LRANS 597, AnnCas1915C 863; Peo. 
v. Field, 266 Ill. 609, 107 NE 864, 
LRA1915F - 937, AnnCas1916B 743; 
Milwaukee vy. Milwaukee Electric R., 
ete., Co., 173 Wis. 400, 180 NW-.339, 


{a] Public rights in streets “do 
not depend upon’ the methods of trav- 
el recognized at the time the streets 
were opened or such public uses as 
have been sanctioned by long con- 
tinued custom and acquiescence. The 
use of the streets must be extended 


.181 NW 821. 


to meet the new needs of locomotion, © 


both above and below the surface 
of the ground. The public uses to 
which a city street may be. applied 
cannot be limited by arbitrary rules, 
but must be extended to meet public 
wants and necessities occasioned by 
the enlarged uses to which the abut- 
ting property is devoted. ... The 
right of the public in the city streets 
necessarily includes every: kind of 
travel and communication for: the 
movement or transportation of per- 
sons or property which is reasonable 
and proper. 
lands in the great cities of our coun- 
try did not foresee the growth of 
population and business which has 
caused property owners in such cities 
to erect twenty stories or more in 
height and to excavate under them 
basements, cellars and _ sub-cellars; 
nor was it anticipated that the sur- 
face of the streets would be insuf- 
ficient for the use of the people, 
either in the transaction of business 
or in the pursuit of pleasure.” Peo. 
v. Field, 266 Ill. 609, 618, 107 NB 
864, LRA1915F 937, AnnCas1916B 743. 

Restriction as to kinds of vehicles 
see infra §§ 3875-3878. 

Right of motor vehicles to use 
highways see Motor Vehicles § 14, 

44. Cloverdale Homes v. Clover- 
dale, 182 Ala. 419, 62 S 712, 47 LRANS 
607; Birmingham R., ete, Co. v. 
Smyer, 181 Ala. 121, 61 S 354, 47 
LRANS 597, AnnCasi915C 863. 
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Limitations of right. The right of a person to use | nally,°® and is not restricted to regular crossing 


a street for travel or transportation must be exer- 
cised with due regard to the safety and use of 
others,*® and must give way at all times to the 
safety of the public;#® and is subject to temporary 
interruption or inconvenience occasioned by the use 
of the street by others for lawful purposes,*? such 
as by the use of adjoining property for business 
purposes ;*§ and is also subject to reasonable restric- 
tions and limitations prescribed by the state or mu- 
nicipality,*® or by the law of the road.°° 

Extent of use. Subject to the above limitations 
the right of the public to pass over streets extends 
over every part thereof, from side to side and end 
to end.*+ 

[§ 3868] (2) By Pedestrians®?—(a) In General. 
In the absence of any governmental regulation re- 
strictingy his rights in this respect,°? a pedestrian 
has the right to use any part of a street for the 
purpose of travel, consistent with the other legal 
uses to which it is devoted,*+ and this rule applies 
in a district which is largely, if not entirely, a 
manufacturing one.®®> In the absence of such re- 
strictions a pedestrian may cross a street diago- 


45. Martens v. Northern Illinois 


Co., 163 Iowa 316, 144 NW 350. 


places, but may cross at any other place,®’ espe- 
cially where the street crossing is obstructed or in 
a dangerous condition.*® 

In the absence of a sidewalk the rights of pedes- 
trians upon the paved roadway are equal to those of 
vehicles.®? 

[§ 3869] (b) Regulations and Restrictions.°° A 
regulation, however, is valid as being within the 
police power of a municipality, which imposes rea- 
sonable restrictions upon pedestrians in their use 
of the streets,*t as where, in densely populated 
cities, or in congested parts thereof, it prohibits 
pedestrians from crossing streets except at regular 
crossing places,®* and provides that they shall cross 
only at right angles, and not diagonally.6* But an 
ordinance giving vehicles the right of way between 
intersections does not prohibit pedestrians from 
using the street between such points;®* and an ordi- 
nance which prohibits the crossing of streets by 
pedestrians at other than designated crossings, and 
provides that the director of publie service shall 
designate such crossings by mark, is inoperative un- 
til such designation has been made by the author- 


107 A 373; Watts v. Plymouth, 255 


Public Serv. Co., 219 Ill. A. 160; Wat- 
‘son v. Boone Electric Co., 163 Iowa 
316, 144 NW 350; Reynolds vy. Kin- 
yon, (Mo.) 222 SW 476; Hackett v. 
Alamito Sanitary Dairy Co., 90 Nebr. 
200, 133 NW 227, 41 LRANS 337, 
AnnCas1913A 829. 

{a] In a narrow street a traveler 
must not unnecessarily block the way 
or crowd other travelers, and he must 


‘use the highway so as not unreason- 


ably to deprive other travelers of 
their ‘equal right to the use of the 
street. Hackett v. Alamito Sanitary 
Dairy Co., 90 Nebr. 200, 133 NW 
Ak 41 LRANS 3387, AnnCas1913A 
829. 


. 46 Butterly v. Freeman, 188 NYS 


428. 

47. Smith v. Preston, 104 Me. 156, 
71 A 653. 

48. Smith v. Preston, supra. 

Obstructions and encroachments 
generally see supra §§ 3815-3366. 

49. See infra §§ 3871, 3872. 

50. See infra § 3899 et seq. 

51. Ala.—Morrison v. Clark, 196 
Ala. 670, 72 S 305; Birmingham, etc., 
R. Co. vy. Stagg, 196 Ala. 612, 72. S 
164; Cloverdale Homes y. Cloverdale, 
182 Ala. 419, 62 S 712, 47 LRANS 
607; Birmingham R., etc., Co. v. 
Smyer, 181 Ala. 121, 61 S 354, 47 
LRANS 597, AnnCas1915C 863. 

Del.—Dickerson vy. Brittingham, 27 
Del. 93, 86 A 106. 

Il]l.— Chicago v. Collins, 175 Ill. 
445, 51 NE 907, 67 AmSR 224, 49 LRA 
408 % 


Iowa.—Metler v. Ottumwa, 197 
Iowa 187, 196 NW 1000; Watson v. 
Boone Hlectric Co., 163 Iowa 316, 144 
NW 350; Lacy v. Oskaloosa, 143 Iowa 
704, 121 NW 542, 31,LRANS 853. 

Nebr.—Lucas vy. Omaha, etc., St. R. 
Co., 104 Nebr. 432, 177 NW 786. 

N. Y.—Peace v. McAdoo, 110 App. 
Div. 13, 96 NYS 1039 [aff 46 Misc. 
295, 92 NYS 368]. 

52. Cross) references: 

Application of law of road to pedes- 
trians on highways generally see 
Highways §§ 414, 422, 423. 

Equality of rights as between pedes- 
trian and motorist see Motor Ve- 
hicles § 778. eg 

Right of pedestrian to use: 
Highways generally see Highways 

§§ 422, 423 
Street railroad track see Street 
Railroads [36 Cyc 1487, 1513]. 

Use of sidewalk see infra § 3894. 
53. Regulations and restrictions 

see infra § 3869. 1 
54. Cal.—Raymond y. Hill, 168 

Cal. 473, 1438 P 743, : 
Iowa._-Watson v. Boone Electric 


La.—Weber v. Union Dev., etc., Co., 
118 La. 77, 42 S 652, 12 AnnCas 
1012. 

Minn.—Bolstad v. Armour, 124 
Minn, 155, 144 NW 462. 

Mo.—McKenna vy. Lynch, 289 Mo. 
16, 233 SW 175; Trigg v. Water, etc., 
Co., -215° Mo. 521, 114. SW:''972, 20 
LRANS 987. 

Pa.—King y. Brillhart, 271 Pa. 301, 
114 A515, 

Reciprocal rights 
infra § 3897. ; 

55. Stanley v. Jay St. Connecting 
R. Co., 100 Misc. 493, 166 NYS 119 
[rev on other grounds 182 App. Div. 
399, 169 NYS 530]. 

56. Weber v. Union Dev., etc., Co., 
118 La. 77, 42 S 652, 12 AnnCas 1012. 


and duties see 


57. U. S.—Cumberland Tel., etc., 
Co. v. Lawrence, 271 Fed. 89. 
Cal.—Raymond v. Hill, 168 Cal. 


473, 1438 P 748; Moss v. H. R. Boynton 
Co., 44 Cal. A. 474, 186 P. 631. 
Colo.—Oliver v. Weaver, 72 Colo. 


540, 202.P;,. 978, 
Conn,—Hizam v. Blackman, 103 
116 Ind. 


Conn. 547, 131 A 415. 

Ind.—Stringer v. Frost, 

477, 19 NE 331, 9 AmSR 875, 2 LRA 
614. 

Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639; Wine v. 
Jones, 183 Iowa 1166, 162 NW _ 196, 
168 NW 318; Watson v. Boone Elec- 
tric Co., 163 Iowa 816, 144 NW 350. 

Kan.—Seifert v. Schaible, 81 Kan. 
8285) LOD. bao. 

Ky.—Otte vy. Guilford, 209 Ky. 33, 
272 SW 41; Bruce v. Callahan, 185 
Ky. 1, 213 SW 557. 

La.—Weber v. Union Dev., etc., Co., 
77, 42 S 652, 12 AnnCas 
1012. 

Minn.—Stoneman v. Washburn- 
Crosby Co., 153 Minn. 331, 190 NW 
605; Bolstad v. Armour, 124 Minn. 
155, 144 NW 462. 

Mo.—Meenach v. Crawford, 187 SW 
879; Ginter v. O’Donoghue, (A.) 179 
SW 732. 

Ninedie—leln. “vy sOfiens oi CCire SCT.): 
13604) 419" Fox v., Great. Atlantic, 
Ste. Ted CO. SA INe cles Liye 40, OF A 
339. 

N. Y.—Moebus v. Herrmann, 108 
N. Y. 349, 15 NE 415, 2 AmSR 440. 

Oh.—Decker v. Mitchell, 10 Oh, A. 
438, 29 O. C. A. 558. 

Pa.+Leitmeyer v. Feldman, 283 Pa. 
512, 129 A 578; Robb v. Quaker City 
Cab*°C6:, 283" Pa. 454,° 129 (A ' 331; 
Weaver vy. Pickering, 279 Pa. 214, 123 
A 777; Rankin v. Ward Baking’ Co., 
272. Pa. 108, 116, A 58; Anderson v. 
Wood, 264 Pa. 98, 107 A 658; Lamont 
v. Adams Express Co., 264 Pa. 17, 


Pa. 185, 99 A 470, 3 ALR 1110. 
Tenn.—Leach y. ASman, 130 Tenn. 
510, 172 SW 303. 
Va.—Green v. Ruffin, 141 Va. 628, 
125.SH 742, 127 SH 486. 
Wash.—Wickman vy. Lundy, 120 
Wash. 69, 206 P 842; Collins vy. Nel- 
son, 112 Wash. 71, 191 P 819. 
Alta.—White v. Hegler, 10 Alta. L. 
57, 29 DomLR 480, 34 WestLR 1061, 


| 10 WestWkly 1150. 


Que.—Armstrong vy. Rubenstein, 27 
RevLegNS 324. 

_[a] “Even in populous streets of 
cities, pedestrians are not restricted 
to the crossings in traversing a 
street, but may cross it at any point.” 
Raymond vy. Hill, 168 Cal. 473, 482, 
143 P 743. 


[b] Middle of block.—A _ pedes- 
trian has a right to cross a street 
in the middle of a block. Meenach 


v. Crawford, (Mo.) 187 SW 879. 
- Crossing between intersections as 
CE aS, negligence see infra § 


Pedestrian leaving sidewalk as 
negligence see infra § 3928. 
58. Watts vy. Plymouth, 255 Pa. 


185, 99 A 470, 3 ALR 1110, 

59. King v. Brillhart, 271 Pa. 301, 
114 A 515; Petrie v. E. A. Myers Co., 
269 Pa. 134, 112 A 240, 

60. Governmental regulations and 
restrictions generally seé infra §§ 
3871-3873. 

Violation as contributory negli- 
gence see infra § 3924. 

61. Benison v. Dembinsky, 241 Ill. 


[a] Thus a regulation that pedes- 
trians shall keep off roadways, ex- 
cept when crossing at street inter- 
sections and getting in and out of 
street cars or vehicles, is valid and 
within the power of a municipality. 
Benison -v, Dembinsky, 241 Ill. A. 
530. 

62. Raymond v. Hill, 168 Cal. 473, 
143 P 743; Benison v. Dembinsky, 241 
Tll. A. 580; Snyder ‘v. Campbell, 145 
Miss. 287, 110 S 678, 49 ALR 1402. 

[a] “Owing to the facts of the 
great congestion of certain parts of 
our modern cities, of the immensely 
improved modes of rapid transporta- 
tion over the highway and of the 
desirability of seeing that all such 
traffic is moved as expeditiously as 
may be, some cities have compelled 
pedestrians to use the authorized 
crossings alone.” Raymond vy. Hill, 
168 Cal. 478, 482, 143 P 743. 

63. Benison vy. Dembinsky, 241 111. 
A. 530. 

64. Collins v. Nelson, ' 112 Wash. 
ean Ia ge 2 D 
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ized official.®® 

[§ 3870] (3) By Common Carriers.°¢ The right 
to operate vehicles upon the streets of a munici- 
pality as a common carrier for hire is not an in- 
herent or vested right,°? but is in the nature of a 
special right or privilege which may be exercised 
only by license or permission of the state,** or of 
the municipality, under its delegated powers,®® and 
an individual conducting such a business without 
such permission may be deprived of such right with- 
out compensation, so long as his right to pass over 
streets and do anything incident to their use for 
purposes of travel is not interfered with.”° Since 
such a right or privilege is special, unusual, and 
extraordinary, the power to regulate and restrict 
such use of the streets is broader than in respect 
of their use by the general public;"* and the state 
or municipality, within the limits of its delegated 
powers, may determine to what extent or on what 
streets such an extraordinary use as encroaches 
on the paramount rights of the publie at large will 
be permitted }’?2 and may either grant or withhold 
the right or privilege of operating vehicles for such 
a purpose,** and may grant it to some and refuse 
it to others,’* without violating the due process or 
equal protection clause of the constitution;’® except 

65. Whitaker v. Luebbering, 101 
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Wash. 657, 168 P 516, LRA1918B 909, 


that a license or permission eannot be granted to 
some and refused to others who are willing to com- 
ply with the terms and conditions of the regulation 
providing for such license or permission."* But 
the power of a municipality to regulate its streets 
does not authorize it to prohibit the use of all of 
its streets by carriers for hire;*7 and it has been 
held that a grant of authority to a municipal cor- 
poration to license persons operating as common 
carriers on the streets is an implied grant to use 
the streets for the purposes of common ecarriers.’® 

Conditions.’® In granting the right to make such 
use of the public streets, the municipality may 1m- 
pose such reasonable terms and conditions thereto 
as it deems fair and just,®° or as the legislature may 
prescribe ;*+ and individuals desiring to avail them- 
selves of such privilege must comply with such 
terms and conditions whether they are reasonable 
or unreasonable.** Thus a municipality has the 
right within reasonable limits to prescribe the nature 
of the securities to be given by those operating 
vehicles for hire on its public streets;8? and an 
ordinance requiring an indemnity bond, and’ giving 
persons damaged through the earrier’s fault_a right 
of action against the surety, must be read into the 
bond, and fixes the rights, as well as the obligations, 
259. 


Oh. St. 292,,128 NE 76. 

66. Cross references: 

Carriers generally see Carriers 10 

Cyd Ds 
License regulations of, vehicles used 

for hire or profit generally see Li- 

censes §§ 82, 85. 

Private use of streets generally see 

supra §§ 3782-3785. 

Use of streets by: 
Public service motor vehicles see 
Motor Vehicles §§ 103-147. 

Railroad see Railroads [38 Cyc 191 

et seq]. 

Street railroad see Street Rail- 

roads [36 Cyc 1339]. 

67. U:. S.—People’s Transit Co. v. 
Henshaw, 20 F. (2d) 87; Lutz v. 
New Orleans, 235 Fed. 978 [aff 237 
Fed. 1018 mem, 150 CCA 654 mem]. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 208, 124:A 658. 


Ga.—Schlesinger v. Atlanta, 161 
Ga. 148, 129 SE 861. 

Tll.—Weksler v. Collins, 317 Ill. 
132, 147 NE. 797. 

Ind.—Denny vy. Muncie, 197 Ind. 
28, 149 NE 639; Frick v. Gary, 192 


Ind. 76, 135 NE 346. 

Towa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. 

La.—Le Blane v. New Orleans, 138 
La. 248, 70 S 212. 

. Mich.—Melconian v. Grand Rapids, 
218 Mich, 397, 188 NW 521. 

Minn.—Schultz v. Duluth, 163 Minn. 
65, 203 NW 449. 

Okl.—MecGuire v. Wilkerson, 22 
Okl. Cr. 36, 209 P 445. 

Tex.—Davis v. Houston, (Civ. A.) 
264 Sw 625. 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 182 SH 355; 
goa v. Smith, 140 Va. 217, 124 SE 

9. 

Wash.—Hadfield v. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCasl1918C. 942. 

68. People’s Transit Co. v. Hen- 
shaw, 20 F. (2d) 87. 

69. U. S.—People’s Transit Co: v. 
Henshaw, supra. 


Ind.—F rick v. Gary, 192 Ind. 76, 
135 NE 346. 

N. Y.—Rizzo v. Douglas, 121 Misc. 
446, 201 NYS 194. 

Tex.—Davis v. Houston, (Civ. A.) 
264 SW 625. 


Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 182 SE 355; 
savior v. Smith, 140 Va. 217, 124 SE 


Wash.—Hadfield v. Lundin, 98 


AnnCasl918C 942, 

W. Va.—Ex p. Dickey, 76 W.Va. 
576, 85 S 781, LRA1I915F 840. 

[a] Ordinary use distinguished.— 
“The right of a citizen to travel upon 
the highway and transport his prop- 
erty thereon, in the ordinary course 
of life and business, differs radically 
and obviously from that of one who 
makes the highway his place of 
business and uses it for private gain, 
in the running of a stage coach or 
omnibus. The former is the usual 
and ordinary right of a citizen, a 
common right, a right common to 


all, while the latter is special, un- 
usual and extraordinary. As to the 
former, the extent of legislative 


power is that of regulation; but, as to 
the latter, its power is broader. The 
right may be wholly denied, or it 
may be permitted to some and denied 
to others, because of its extraor- 


dinary nature. This’ distinction, 
elementary and fundamental in 
character, is recognized by all 
the authorities.” Ex p. Dickey, 76 
W. Va. 576, 579, 85 SE 781, LRA 
1915F 840. 


License of vehicles for hire or prof- 
it generally see Licenses § 82. 


70. Frick vy. Gary, 192 Ind. 76, 135 
NE 346. 

71. U. S—Lane vy. Whitaker, 275 
Fed. 476. 


Ala.—Alabama Tract. Co. v. Selma 
ea etc., Bank, 213 Ala. 269, 104 S 
oO . 

Tll.—Weksler v. Collins, 317 Ill. 
132,'147 NE 797. 

Mich.—Melconian y. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Miss.—Scott v. Hart, 128 Miss, 353, 
9138 1%. 

W. Va.—Ex p. Dickey, 76 W. Va. 
576. 85 SE 781, LRAI915F 840. 

Regulation of use hy public service 
corporations generally see supra §§ 
3693-3697. 

72. Frick v. Gary, 192 Ind. 76, 135 
NE 346; San Antonio v. Fetzer, (Tex. 
Civ. A.) 241 SW 1034, 

73. Ala.—McLendon Vv. Boyles 
Transit Co., 210 Ala. 529, 98 S 581. 

Ga.—Schlesinger v. Atlanta, 161 Ga. 
148, 129 SE 861. 


Ill.—Weksler vi Collins, 317 Ml. 
132, 147 NE 797. 
Tex.—Davis v. Houston, (Civ, A.) 


264 SW 625. 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 132 SE 355; 
Taylor v. Smith, 140 Va. 217, 124 SE 


vs W. Va.—Ex _p. Dickey, 76 W. -Va. 
576, 85 SE 781, LRA1915F 840. 

[a] Under a constitutional provi- 
sion prohibiting the use of public 
streets for the operation of any 
public utility or private enterprise 
without the consent of the proper au- 
thorities of the city, town, or village,, 
the granting or refusing of the use 
of the streets and public highways in 
a city is within the discretion of the 
Se pele aig ane is of the city. 

ecLendon v. Boyles Transit c 
Ala. 529, 98 S 581, Foe 

Grant of right to use streets gen- 
erally see supra §§ 3760-3814. 

74. Schlesinger v. Atlanta, 161=Ga. 
148, 129 SE 861; Ex p. Dickey, 76 W. 
Va. 576, 85 SE 781, LRA1915F 840. 
PP pS MAAS 161 Ga. 

; Taylor vy. Smith 
Va, 211, 124 S12 259. Bey 

§ chlesinger y. Atlant. 
148, 129 SE 861. pie ae 

= ort Worth v. Lillard, 116 
Tex. 509, 294 SW 831 [aff (Civ. A.) 
272 SW 577]; Arlington v. Lillard, 
eg 446, 294 SW 829. 

¥ x p. Dickey, 76 W. 3 
85. SE 781, LRAI9ISF 840.7 Ol 
4 79. impale 2 to operation of pub- 

c service motor vehicles se 
Bertie ah Hinluio ty. 7 si 

ower to pose conditions - 
any. Rae Supra § 38772. gesne ‘ 

Oo. Schlesinger v. Atlanta, 16 3 
148, 129 SE 861; Fort Worth Y. Lae 
lard, (Tex. Civ. A.) 272 Sw 577. 

[a] Invalid ordinance.—An ordi- 
nance making the right to use a pub- 
lic street for the carrying of pas- 
Sengers a privilege and unlawful, 
unless a certificate of public neces- 
sity and convenience has been granted 
by the city council, which ordinance 
is not passed by two thirds of the 
city council composed of nine mem- 
bers, as required by the new city 
charter nor even by two thirds vote 
of the commissioners and the mayor 
acting under the old city charter, -is 
invalid, as a vote by such body is a 
Piha Be ot 2 etna validity of the or- 

inance. or orth vy. Lillar 

Civ, A.) 272 SW 577. Olea 
f eksler y. Collins, 31 

ut NE, 194, 7 T1132; 
uy chlesinger v. Atlan 

148, 129 SE 861. retin ie 
4 ruger v. California High 

Indemn. Exch., (Cal.) 258 P 602, bee 

As to public service motor vehicles 
see Motor Vehicles §§ 161-174. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 3870-3873] 
of its surety;** and it has been held that a bond 
so given is not an original obligation or indemnity 
contract, but is merely a collateral undertaking®® 

[§ 3871] b. Regulation of Use**—(1) In General.®” 
The right to use streets for purposes of travel and 
transportation®* is not absolute and unrestricted, 
but is subject to such reasonable regulations as to 
the traffic thereon or the manner of using them 
as the state, in the exercise of its police power, may 
impose for the safety, convenience, and welfare of 
the public,®® as the regulation of such traffic is not 
merely a municipal affair.°° 

[§ 3872] (2) By Municipality..: A municipal cor- 
poration, under its police power and power to con- 
trol and regulate its streets and other public 
places,®? may, by ordinance, direct travel on its 
streets, having due regard for the convenience and 
safety of the public,®°? impose reasonable traffic 
regulations upon such use of its streets and public 
places,®°* designate a portion of a street for the 
use of foot travelers and a portion for the use of 
vehicles,®> and confine the operation of vehicles on 
certain streets or parts of streets to travel in one 
direction.°* 

Limitation of municipal power. The power con- 
ferred on a municipality to regulate the use of its 
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streets and alleys does not include authority to 
deprive the public of the right to use the streets 
for travel by any ordinary or reasonable method of 
locomotion ;®7 and furthermore such power is subject 
to constitutional®® or statutory restrietions or limi- 
tations,®® such as a statutory provision that its 
traffic regulations shall not materially interfere with 
the general efficiency of a utility authorized by the 
public utilities commission.? 

On private property. An ordinance regulating the 
control of vehicles on the street has no application 
to such vehicles when on private property.” 

[§ 3873] (3) Construction of Regulations in Gen- 
eral. Ordinances regulating the use of streets as 
highways are to be construed with reference to 
changing methods of locomotion,? and environment,* 
and the constraint of overpowering necessity ;°> and 
where such an ordinance has been validly enacted, 
and is not in conflict with the general laws, it must 
be given full force and effect as a law of the locality 
to which it applies. But while such traffic laws 
and rules ought to be so construed as to accomplish 
their legitimate purposes, they must not be given 
an interpretation which would be opposed to com- 
mon experience and make them an unjustifiable bur- 
den upon travel.’ 


84. Horsthemke y. National Surety 

Co., 151 La, 55, 91 S 544, 

85. Hopkins v. National 

Co., 157 La. 1035, 103 S 314. 
86. General control and regulation 

of streets see supra §§ 3677-3701. 

87. Cross references: 

Liability of city for failure to make 
or enforce regulations see supra § 
1732 in 43 C. J. ( 

License regulations see Licenses §§ 
16-30, 81-86. 

License and registration of motor ve- 
hicles see Motor Vehicles §§ 74- 
209. 

Regulations and restrictions as to 


Surety 


pedestrians see supra § 3869. 

88. See generally supra. §§ 3867-— 
3869. 

89. Lane v. Whitaker, 275 Fed. 


476; Ex p. Daniels, 183 Cal. 636, 192 
P 442, 21 ALR 1172; Whyte v. Sacra- 


mento, 65 Cal. A. 534, 224 P 1008; 
Weksler v. Collins, 317 Ill. 132, 147 
NE 797. 

[a] Ordinary use preferred.—The 


state may determine that the ordi- 
nary use of streets shall be preferred 
over their use by carriers for hire. 
Weksler vy. Collins, 317 Ill. 132, 147 
NE 797. 

Power of state to regulate and con- 
trol municipal matters see supra §8§ 
203, 217-225, 288-310 in 43 C. J. 

Regulations of motor vehicles by 
state see Motor Vehicles §§ 19, 35-387, 
54. 


90. Ex Daniels, 183 Cal. 636, 
639, 192 P 442, 21 ALR 1172. 

“While it is true that the regula- 
tion of traffic upon a public street 
is of special interest to the people 
of a municipality, it does not follow 
that such regulation is a municipal 
affair, and if there is a doubt as to 
whether or not such regulation is 
a municipal affair, that doubt must 
be resolved in favor of the legisla- 
tive authority of the state.” Ex p. 
Daniels, supra, 

91. Police power of municipality 
generally see supra §§ 200-211, 3827- 
601 in 43 C. J. 

Regulation of motor vehicles by 
municipality see Motor Vehicles §§ 
20, 21, 32-52. 

92. See supra §§ 3677-3701. 

93. Fisher v. Cedar Rapids, etc., 
R. Co., 177 Iowa 406, 157 NW 860. — 

94, Cal.—Whyte v. Sacramento, 65 
Cal. A. 534, 224 P 1008; Ex p. Snow- 
den, 12 Cal. A. 521, 526, 107 P 724 
eit Cyc]. 

: ES ilesisiwer v. Atlanta, 161 Ga. 
148, 129 SE 861. 


Ill.—Johnson Oil Refining Co. v. 
Galesburg R., etc., Co., 200 Ill, A. 
392; Sullivan v. Chicago City R. Co., 
AG: ELL As yE5 2. : 

Ky.—Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

Cage OE v. Hasler, (A.) 274 SW 

Vv. 

Tex.—Ex p. Jonischkies, 92 Tex. Cr. 
461, 244 SW 997. 

Utah.—Dixon v. Bergin, 64 Utah 
195, 228 P 744; Kenyon Hotel Co. v. 
Oregon Short Line R. Co., 62 Utah 
364, 220 P 382, 33 ALR 343. 

Wash.—Horney v. Giering, 132 
Wash, 555, 231 P 958. 

[a] To prevent the encumbering 
or obstruction of streets a munici- 
pality may by a proper ordinance 
regulate the use of vehicles thereon. 
Baker v. Hasler, (Mo. A.) 274 SW 
1095. , 

[b] Oppressive regulation.—An 
ordinance, providing that no person 
shall drive a vehicle so as to collide 
with or-strike any person or prop- 
erty, and making a person. violating 
it liable for injury, is void as un- 
reasonable and oppressive because 
making mere fact of collision negli- 


gence without regard to _ driver’s 
eare. Horney v. Giering, 132 Wash. 
dbp, 201, P 958, 


95. Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

[a] Occasional use.—Where a nar- 
row street had been paved as a side- 
walk, and for many years used only 
by pedestrians, the occasional driv- 
ing of a vehicle along it by city em- 
ployees does not make it a carriage- 
way. Home Laundry Co. v.. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

96. Cavanaugh v. Gerk, 313 Mo. 
280 SW 51. 

As to motor vehicles see Motor 
Vehicles § 46. 

97. Flai—Quigg vy. State, 84 Fla. 
164, 93 S 139. ; 

Ill.—Chicago v. Collins, 175 Ill. 445, 
51 NE 907, 67 AmSR 224, 49 LRA 
408. 

N. J.—Barnes v. Essex County 
Park Commn., 85 N. J. L. 70, 88 A 
837, 839. [aff 86 N. J. L. 141, 91 A 
1019, AnnCas1916E 968, and cit Cyc]. 

N. Y.—Peace v. McAdoo, 110 App. 
Div. 13, 96 NYS 1039 [aff 46 Misc. 
295, 92 NYS 368]. ‘ 

Wash.—Hadfield v. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCasi1918C 942. 

Exclusion and restriction of motor 
vehicles as to streets see Motor Ve- 
hicles §§ 44-46, 63, 64. 


Prohibition generally see supra 
250 in 48 C. A é q | 
98. See constitutional provisions. 

99. See statutory provisions. 

1. Lorain St. R. Co. v. Public 
Utilities Commn., 113 Oh. St. 68, 148 
NE 577. 

_[a] Ordinance not lessening effi- 
ciency of utility.—An ordinance re- 
lating to traffic on streets, reciting 
that it was intended to make streets 
less congested and less dangerous to 
pedestrians and the public generally, 
is within the authorization of a stat- 
ute providing that if a municipality 
does not interfere with the general 
powers of the public utilities com- 
mission, it may, by suitable palice 
regulations, control, direct, and man- 
age its streets and traffic thereon. 
Lorain St. R. Co. v. Public Utilities 
An 113 Oh. St. 68, 148 NE 


Regulation of public utilities gen- 
erally see supra §§ 3693-3697. 

2. Bean v. Coffee, 169 Ark. 1052, 
277 SW 522; Briggs v. Lake Auburn 
ey aes Iee Co.,; 112\'Me. 344,92) A 


[a] Constant control of teams.—A 
city ordinance, providing that per- 
sons driving teams along the streets 
shall at all times be in a position to 
guide and restrain them by having 
sufficient reins or walking as near 
as to have constant control of the 
teams, has no application to a team 
that has escaped from its driver on 
the private land of the owner before 
a public street is reached. Briggs v. 
Lake Auburn Crystal Ice Co., 112 
Me. 344, 92 A 185. 

38. Frank Bird Transfer Co. v. 
Morrow, 36 Ind, A. 305, 72 NE 189. 

4 Frank Bird Transfer Co. v. 
Morrow, supra. 

5. Indianapolis St, R. Co. v. Slifer, 
(Ind. A.) 72 NE 1055, 35 Ind. A.- 700, 
74 NE 19; North State Lumber Co. v. 
Charleston Cons. R., ete., Co., 115 S. 
Cc. 267, 105 SE 406. 

6. State v. O'Mara, 105 Oh. St. 94, 
136 NE 885. 

[a] Bule applied.—An ordinance 
of a charter city, general in nature, 
setting forth general and usual rules 
of the road for a locality covered by 
its terms, passed in the valid exercise 
of the local police power, and not in 
conflict with general laws, must be 
given full force and effect. State 
v. O}Mara, 105 Oh. St. 94, 1386 NE 
885. 

7. Kupelian v. Andrews, 233 N. Y. 
278, 185 NE 502. 
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General and specific regulation. 


charge of traffic officers.® 


[§ 3874] c. Particular Uses and Regulations®— 
(1) As to Vehicular Traffic—(a) In General. 
Whereas some of the traffic regulations of the use 
of streets are applicable only to the operation of 
motor vehicles, and are treated elsewhere in this 
work,!° many of these regulations are of a more 
general nature and apply not only to motor vehi- 
cles, but to other kinds of vehicular traffic as well." 
Of this nature are regulations as to the right of 
way at street intersections;!? as to the carrying of 
lights on vehicles after dark;'® and as to stopping 
But an ordinance, re- 
quiring drivers at all times to comply with any direc- 
tion of any member of the police force, is invalid 
as putting citizens in the arbitrary power of the 


for standing street cars. 


8 North State Lumber Co. v. 
Charleston Cons. R., etc., Co., 115 S. 
C. 267, 105 SE 406. 

9. As to motor vehicles see Motor 
Vehicles §§ 32—52. 

As to turning or keeping to right 
see infra § 3900. 

10. See Motor Vehicles §§ 32-71. 

11. See cases infra notes 12-14. 

12. See cases infra this note. 

[a] In the absence of municipal 
or statutory regulation, all vehicles 
traveling along and upon _ public 
streets have equal and _ reciprocal 
rights and duties in respect of the 
use of the crossing at intersections. 
Buys v. Third Ave. R. Co., 45 App. 
Div. 11, 61 NYS 113. And see Motor 
Vehicles § 702. 

{b] Ordinance not abrogated by 
motor vehicle law.—An ordinance 
constituting a general traffic regula- 
tion governing the movement of all 
vehicles at street intersections, and 
designed to facilitate the use of the 
streets and prevent accidents, is not 
abrogated by a motor vehicle law of 
the state annulling all city and vil- 
lage ordinances regulating or limit- 
ing the use or speed of motor ve- 
hicles. Bruce v. Ryan, 138 Minn, 264, 
164 NW 982. 

[c] In British Columbia a by-law 
regulating the right of way at street 
crossings is within the power of the 
eity council, and is not within the 
term “rules of the road’ as used in 
Motor-traffic Regulation Act § 17. 
Quinn v. Walton, 30 B. C. 401. 

As to motor vehicles see Motor Ve- 
hicles §§ 702-711, 713-725. 

Law of the road at intersections 
see infra §§ 3901-3903. 

13. See cases infra this note. 

fa] “Until daybreak.’”—An ordi- 
nance requiring the carrying of a 
light on a vehicle “until daybreak’ 
does not apply after daybreak. Sul- 
livan v. Chicago City R, Co., 167 111. 
AS 152. 

{b] A sleigh is not a “vehicle on 
wheels” within the meaning of a 
statute providing that every vehicle 
on wheels shall have attached there- 
on a light. or lights, to be visible 
from the front and from the rear. 
Vadnev v. United Tract. Co., 193 
App. Div. 329, 188 NYS 926 [aff 233 
N. Y. 648 mem, 1385 NE 952 mem]. 

Lights on bicycles see infra § 3884. 

Lights on motor vehicles see Motor 
Vehicles §§ 508, 524, 556, 597, 599, 
626, 693, 744-746, 

14 Nicholls v. Cleveland, 101 Oh. 
St. 39, 128 NE 164, 

[a] Validity of regulation,—A 
traffic ordinance requiring drivers of 
vehicles to stop at rear of a street 
car which has stopped to take on or 
let off passengers, so as to allow 
passengers free passage between 
street car and curb and wait until 
street car has resumed motion, «pro- 
vided that in congested districts ye- 


— 


An ordinance es- 
tablishing general rules for traffic must give way 
to specific regulation for congested districts in 
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officer regardless of the circumstances of the cas 
[§ 3875] (b) Prohibiting or Limiting Kinds of 
Vehicles or Equipment!*—aa. In General. 


[§§ 3873-3875 


Cu 


In the 


control and regulation of the use of its streets a 


hicles may pass street cars So Stop- 
ping if they clear six feet from, the 
lower step, although not requiring 
car stops to be marked, is a proper 
police regulation. Nicholls v. Cleve- 
land, 101 Oh. St. 39, 128 NE 164. 

Motor vehicles: 

Duty to stop for standing street cars 
see Motor Vehicles §§ 793, 794. 
Passing standing street car as of- 
fense see Motor Vehicles § 1467. 
15. St. Louis v. Allen, 275 Mo. 501, 

204 SW 10838, LRA1918F 1110. 

16. Exclusion or restriction of use 
of streets by: 

Motor vehicles in general see Motor 

Vehicles §§ 44-46, 

Public service motor vehicles see Mo- 

tor Vehicles §§ 63, 64. 

17. Murphy v. Toledo, 108 Oh. St. 
342, 140 NE 626; Dixon v. Bergin, 64 
Utah 195, 228 P 744, 

18. Denny v. Muncie, 197 Ind. 28, 
149 NE 639: Dixon v. Bergin, 64 Utah 
195, 228 P 744. 

19. Illinois Malleable Iron Co. v. 
Lincoln Park Comrs,. 263 Ill. 446, 105 
NE 336, 51 LRANS 1203; Brown v. 
Nichols, 93 Kan. 737, 145 P 561, LRA 
LOLS D327, 

[a] Regulation not interfering 
with property owner.—Where a 
boulevard is turned over to certain 
park commissioners who adopt an 
ordinance that it shall not be used 
for team traffic, provided that wagons 
carrying merchandise’ to premises 
abutting on the boulevard shall be 
permitted to enter thereon at the 
cross street nearest the house or 
premises in the direction in which 
the same is moving and deliver or 
receive such merchandise, but shall 
not proceed further thereon than the 
nearest cross street thereafter, the 
ordinance should be construed as 
providing that wagons carrying goods 
to and from premises abutting on 
the boulevard might use it for that 
purpose both going to and coming 
from the premises so located, but 
only between the cross streets near- 
est in either direction to such prem- 
ises and hence the ordinance does 
not interfere with the use of the 
boulevard by a property owner in 
the block in which his premises are 
situated. Illinois Malleable Iron’ Co. 
v. Lincoln Park Comrs., 263 Ill, 446, 
105 NE 336, 51 LRANS 1208. 

20. Ind.—Frick v. Gary, 192 Ind. 
76, 1385 NE 346. 

Kan.—Decker v. Wichita, 109 Kan. 
796, 202 P 89. 

Mass.—Com. vy. Stodder, 2 Cush. 
562, 48 AmD 679. 

N. Y.—Peo. v. Waldo, 72 Misc. 416, 
1381 NYS 3807 [aff 149 App. Div. 927 
mem, 133 NYS 1139 mem]. 

. \C.— State v. -Yopp, 9% N. Go 477, 
2 SE 458, 2 AmSR 305. 

Tex.—Peters v. San Antonio, (Civ. 
A.) 195 SW 989. 

[a] Omnibuses and stage coaches 


classes of vehicles to certain parts of the streets; 
and, subject to the limitation that the regulation 
must not be such as will deprive a citizen of access 
to his home or business house,!® certain classes 
of vehicles may be excluded from particular streets 
or driveways,” such as traffic teams from streets set 
apart for pleasure driving only.*+ 
regulate traffic, however, does not authorize a regu- 
lation prohibiting all vehicular travel on certain 
streets or ways,22 unless the municipality has 
plenary and exclusive power of its streets and 
alleys;22 and where the power to do so is expressly 
granted, a municipality may prohibit all vehicles 


municipality may make any reasonable classification 
of vehicular traffic,!7 and may restrict particular 


18 


The power to 


may be restricted to certain streets 
as their route of travel, and be ex- 
cluded from certain other streets, — 
provided such regulation is neces- 
Sary and expedient for the due regu- 
lation of such vehicles. Com. v. 
erin 2 Cush, (Mass.) 562, 48 AmD 

21. Illinois Malleable Iron Co. v. 
Lincoln Park Comrs., 263 Ill, 446, 105 
NE 336, 51 LRANS 12038; Cicero Lum- 
ber Co. v. Cicero, 176 Ill. 9,51 NE 
758, 68 AmSR 155, 42 LRA 696; Brod- 
bine v. Revere, 182 Mass. 598, 66 NE 
607. Compare Barnes v. Essex Coun- 
ty’ Park: ‘Commn;, “86¢Ni5) 52.1 417294 
A 1019, AnnCas1916E 968 (holding 
the power to regulate and control 
streets given to a park commission 
does not necessarily include the 
power to prohibit, and the exclusion 
of grocery delivery wagons from the 
use of an avenue is not authorized 
under such qa power where the high- 
way in question does not require such 
exclusion for its protection). 

[a] Police power.—A city  ordi- 


|nance excluding traffic teams from a 


pleasure driveway is a valid exer- 
cise of the police power. Tllinois 
Malleable Iron Co. vy. Lincoln Park 
Comrs., 268 Ill, 446, 105 NE 3386, 51 
LRANS 1208. 

[b] Validity.—(1) A regulation 
forbidding the driving of a wagon or 
other vehicle for conveying merchan- 
dise or other articles along a boule- 
vard is not unreasonable or oppres- 
sive. Brodbine v. Revere, 182 Mass. 
598, 66 NE 607. (2) A statute au- 
thorizing a municipality to designate 
not to exceed two streets as public 
driveways for pleasure driving only 
is not unreasonable in providing for 
the exclusion of traffic teams from 
such highways; nor does such stat- 
ute affect the constitutional guar- 
anty of due process of law. Cicero 
Lumber Co. v. Cicero, 176 Ill. 9, 51 
NE 758, 68 AmSR 155, 42 LRA 696. 

22. Peace v. McAdoo, 110 App. 
Div. 18, 96 NYS 1089 [aff 46 Misc. 
295, 92 NYS 368]. 

[a] Power of police commissioner, 
—Although the charter of the city 
of New York authorizes the police 
commissioner to “regulate” traffic on 
the streets of the city, such power to 
regulate does not confer a power to 
prohibit traffic, for a statute dele- 
gating sovereign powers is strictly 
construed and hence, such _ police 
commissioner has no power under 
such charter totally to prohibit the 
use of vehicles on parts of certain 
streets, but in a case of emergency, 
as a conflagration or abnormal con- 
gestion of traffic, he may bar traffic 
temporarily. Peace v. McAdoo, 110 
App. Div. 18, 96 NYS 1039 [aff 46 
Misc. 295, 92 NYS 868]. 

(Tex. Civ. 


23. Dallas v. Ingram, 
A.) 284. SW 3845. 
[a] Charter power “to lay out, es- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3875-3877] 


of a particular class from operating on its streets 
or other public places.”4 

The state under its control and authority over 
public streets*® may set apart a particular way for 
a peculiar vehicular use, so long as the public is 
accorded the privilege of exercising that use;?° and 
if such use is accorded to a few designated persons 


\ 


exclusively, it is improper.?* 


[§ 3876] bb. Weight of Vehicles or Loads.” <A 
municipality, under its power to control and regu- 
late the use of its streets, may limit the weight of 
the vehicles or loads that may be transported over 
its streets.2° It may prohibit the operation of any 
vehicle, which, with or without its load, because of 
the weight, destroys or permanently injures the 
streets;°° and a statutory provision, exempting a 
eity from the provision of a traffic law forbidding 
the use of all trucks that permanently injure the 
streets, does not prevent such city from enacting 
a traffic ordinance forbidding such use.*? It may 
prohibit the hauling of heavy loads weighing more 

. than a certain number of pounds on wagons having 
tires less than a certain width,*? or over any paved 
street of the city,?? or it may so limit the weight 
of the load that may be hauled unless the load con- 
sists of an article which cannot be divided.** It 
may also restrict excessive loads to a certain por- 
tion of the street,?° and whether such a regulation 
is reasonable and valid with reference to a par- 
ticular way and locality depends on whether the 
portion of the street which may be used by heavily 
loaded vehicles is reasonably suitable for the pur- 


pose.2¢ An ordinance providing that certain speci- 
tablish, open... streets, alleys, | el in ordinary modes, 
sidewalks ... to create and close the| pality is authorized to declare by or- 


same ...and to regulate the use 
thereof” gives the city plenary and 
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dinance that the moving of more 


than a prescribed weight 


[44-C. Th 1081 


fied heavy vehicles shall not pass over streets except 
at the risk of the owner is not authorized by a stat- 
ute empowering the municipality to regulate or pro- - 
hibit the passage of such vehicles.%” 

Permission of board. An ordinance forbidding 
the use of heavy vehicles on a driveway except 


me 3 anh Z 
upon special permission’? of a board, without 


prescribing any general conditions upon which such 
permission shall be granted, is unreasonable and 
invalid as vesting the board with arbitrary power.®® 
_ [§ 3877] ce. Traction Engines.?° A municipal- 
ity’s exclusive power over its streets as conferred 
on it by statute does not include power to prohibit 
the running of a traction engine on the streets,*° 
nor is such power included in its power to regu- 
late the use of coaches, hacks, drays, and other 
vehicles for hire;*! and therefore an ordinance is 
unreasonable and void which prohibits the opera- 
tion of such a vehicle on the streets,*? especially 
where it arbitrarily deprives a person of an op- 
portunity to carry on his business.** But, under 
its power to control, regulate, and protect its 
streets, a municipality may place reasonable re- 
strictions upon the operation of such vehicles upon 
its streets, with the view of protecting such streets 
from destruction or injury.*4 It may prohibit the 
operation of such vehicles, unless precautions are 
taken by the use of planks to prevent injury to 
the paved street,*° or unless the tires are prop- 
erly protected,*® and may delegate to a particu- 
lar officer the authority to determine whether such 
protection is sufficient.47 Under its power to con- 
trol and regulate the location. and use of steam 
tunity to carry on his business, is 
unreasonable and void. Brown v. 


Nichols, 98 Kan. 737, 145 P 561, LRA 
1915D 327. 


the munici- 


is.a use 


exclusive powers sufficient to au-| which will so destroy or impair the 44. Steelton Borough y. Durz, 40 
thorizé it to provide that an alley/| street and prohibit the same. Chit-| Pa. Co. 510. And see cases infra 
shall be used only by pedestrians,| tum v. Morgantown, 96 W. Va. 260, |} notes, 45—47. ; 
and to prohibit its use by. vehicles. | 122 SH 740. 45. Macomb v. Jones, 158 Ill. A. 
Dallas vy. Ingram, (Tex. Civ. A.) 284 31. White v.. Turner, 114 Wash. | 271; Hedrick v. Lanz, 170 Iowa 487, 
SW 345. 405, 195 P 240, 197 P 609. 152 NW 610. 

[b] Where, since dedication, a 32. Harrison v. Elgin, 53 Til. A. [a] Thus an ordinance, that it 


narrow alley had been used by pedes- 
trians only, an ordinance prohibiting 
its use by vehicles does not change 
its character, by making it a private 
passageway and is not unreasonable 
or oppressive. Dallas vy. Ingram, 
(Tex. Civ. A.) 284 SW 345. 

24, Rex y.-Calbic, 28 B. C. 118, 
61 DomLR 203, 33 CanCrCas 352, 
[1920] 2 WestWkly: 621. 

25. See supra §§ 3677, 3678. : 

26. Strauss y. Hnright, 105 Misc. 


367, 174 NYS 113 [aff 187 App. Div. 


946 mem, 174 NYS 922 mem]. 

[a] “he restriction of the use of 
the “Harlem River Driveway,” com- 
monly known as the “Speedway,” to 
the driving therein of horses at- 
tached to light carriages, does not 
violate constitutional rights, and an 
ordinance founded thereon is valid in 
view of the legislature’s power over 
the use of streets. Strauss v. En- 
right, 105 Misc. 367,.174 NYS 11 
faff 187 App. Div. 946 mem, 174 NYS 
922 mem]. 

27. Strauss v. Enright, supra. 

28. As to highways generally see 
Highways § 411. 

As to motor vehicles see Motor Ve- 
hicles § 45. 

29, Wome Laundry Co. vy. Louis- 
ville, 168 Ky. 499, 182 SW 645. And 
see cases infra notes 30-36. 

30. White v. Turner, 114 Wash. 
405, 195 P 240, 197 P 609; Chittum v. 
Morgantown, 96 W. Va. 260, 122 SH 
740 : 


Thus under a charter provid- 
ing that it shall be unlawful for 
anyone to subject any streets to a 
use which will destroy or impair the 
use of such streets for ordinary trav- 


452; Home Laundry Co. v. Louisville, 
168 Ky. 499, 182 SW 645; Utica ‘v. 
Blakeslee, 46 HowPr (N. Y.) 165; 
Froelich v. Cleveland, 99 Oh. St. 376, 
124 NE 212. 

83. Peo. v. Wilson, 16 NYS 5838. 

34. Com. vy. Mulhall, 162 Mass. 496, 
39 NE 183, 44 AmSR 387. 

35. State v. Boardman, 93 Me. 73, 
44 A 118, 46 LRA 750. 

{a] Validity.—Such a regulation 
is not inconsistent with any law 
of the state; it does not deprive a 
person of any right—it simply regu- 
lates the exercise of it, and affords 
all travelers much better opportuni- 
ties for travel than they would other- 
wise enjoy. State v. Boardman, 93 
Me. 78, 44 A 118, 46 LRA 750. 

36. State v. Boardman, supra. 

37. McMillan v. Portage la Prairie, 
11 Man, 216. 

38. Cicero Lumber Co. v. Cicero, 
176 Ill. 9, 51 NE 758, 68 AmSR 155, 
42 LRA 696. 

39. As to highways generally see 
Highways § 411. 

Restraining use of traction engine 
on streets see Injunctions § 428 note 
50 [d]. 

40. Bogue v. Bennett, 156 Ind. 478, 
60 NE 143, 83 AmSR 212. 

41. Bogue y. Bennett; supra. 

42. Bogue v. Bennett, supra, 

43. Brown v. Nichols, 93 Kan, 737, 
145 P 561, LRAI915D 327. 

[a] @hugsi an ordinance which, in 
effect, prohibits one who owns and 
operates a machine shop from using 
the streets in bringing and taking 
traction engines and heavy vehicles 
to and from his shop, and thereby 
arbitrarily deprives him of an oppor- 


shall be unlawful for any person to 
run upon any paved street any trac- 
tion engine “without using sound, 
strong planks, two of said planks 
to be kept continuously under the 
wheels of said engine while upon the 
pavement in such manner as to keep 
the wheels from touching said pave- 
ment,” is authorized by a statute 
providing that the city council shall 
have the power to ‘prevent injury to 
any street, avenue, alley or public 


ground.” Macomb y, Jones, 158 Ill. 
ARTIS 
[b] Validity after statutory date. 


—An ordinance providing that it 
Shall be unlawful for any person to 
run traction engines over bridges, 
culverts, ete., and without placing 
planks under the wheels is in con- 
travention, so far as it applies after 
a certain time, of a statute provid- 
ing that such operation shall only be 
unlawful until that date. Hedrick v. 
Lanz, 170 Towa, 487, 152 NW 610. 

46. Steelton Borough yv. Durz, 40 
Ba CO. Du 0s 

fa] Walidity.—An ordinance that 
no traction engine or any other heavy 
vehicle having prongs or other sharp, 
rough or uneven projections upon its 
tires Shall use a paved street unless 
the tires are wrapped with rope or 
other material to enable the vehicle 
to pass without damaging such street, 
and delegates authority to its police 
or other borough officer to deter- 
mine whether the tires are suffi- 
ciently wrapped, is entirely valid. 
Steelton Borough vy. Durz, 40 Pa. Co. 
510. 

47. Steelton 
supra. 


Borough y. Durz, 
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engines for the public safety, and to exercise ex- 
elusive control over the streets, a city may adopt 
an ordinance making it unlawful to operate any 
steam engine over the streets, except on a rail- 
road track,8 and on special permit from the 
mayor; and where such an ordinance applies alike 
to all persons engaged in the operation of steam 
rollers and engines, it is neither discriminatory 
nor unreasonable,®® nor is it invalid as giving abso- 
lute power to a particular officer arbitrarily and 
oppressively to refuse to issue a permit, since he 
is required to exercise his discretion in the enforce- 
ment of the ordinance for the benefit of the general 
public.°! But an ordinance restricting the use of 
such vehicles is invalid when repugnant to the pro- 
visions of a statute declaring the state’s policy in 
such matters.°” 

Precautions as to travelers. In the absence of 
statute the owner of a traction engine passing 
along a street need not send a man ahead to assist 
in emergencies and to prevent accidents.°* <A stat- 
ute requiring persons in charge of steam engines to 
take certain precautions to avoid injury to travel- 
ers, being penal in character, must be strictly con- 
strued,®** and hence a requirement that one in charge 
of a traction engine shall stop at a prescribed dis- 
tance from travelers with horses or other stock does 
not apply to one taking a traction engine across 
a vacant block, although the way used by the engine 
is used permissively by the public.®> It has been 
held that a statute that any person using a traction 
or road engine on a street shall send a person in 
advance to warn approaching teams does not apply 
to a steam roller used in making or repairing city 
streets ;°° but on the other hand it has been held that 
a like provision as to a steam engine applies to a 
steam road roller.®? 
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[§ 3878] dd. Width of Tires.°> Under its power 
to locate, establish, and protect its streets,°° a mu- 
nicipality may regulate the width of the tires of 
vehicles passing over the streets ;°° and an ordinance 
regulating the width of tires to be used on all kinds 
of vehicles used on the streets is not unreasonable,°? 
nor discriminatory,® nor in derogation of common 
right.°? But where the power expressly given to 
the municipality in this respect is to regulate ‘‘the 
width of the tires of all vehicles for heavy trans- 
portation,’’ it means vehicles constructed for carry- 
ing heavy loads; and an ordinance regulating the 
width of tires of all vehicles in accordance with the 
size of the axles exceeds the power of the city as 
it makes no discrimination between vehicles for 
light and heavy transportation,®* even though the 
city charter empowers it to regulate the use of its 
streets.® 

[§ 3879] (c) Regulations as to Speed.°® The state 
legislature, under its power to control publi¢ 
streets,°” may limit the rate of speed for riding 
or driving upon the streets of a municipality;** 
but a statute regulating the speed of vehicles ap- 
proaching a highway crossing has no application to 
city street crossings.°® A municipal corporation, 
also, under its police power, and within the limits 
of the power delegated to it,7° may fix a maximum 
speed for riding or driving on the city streets,” 
provided such speed is not in excess of that provided 
by statute,’? or the regulation does not otherwise 
conflict with the state regulation of the same mat- 
An ordinance regulating the speed of all 
vehicles 1s not an attempt to interfere with the 
reasonable exercise of the right of passage over a 
public highway, but is merely an endeavor to regu- 
late and prevent abuse in the exercise of that 
right ;7* and although the speed limit is fixed at a 


vw Fp 
vs Kia 


48. Municipal Pav. Co. v. Donovan 
Co., (Tex. Civ. A.) 142 SW 644. 

49. Municipal Pav. Co. v. Donovan 
Co., supra. 

[a] Police power.—A city ordi- 
nance prohibiting the operation of 
steam engines over the streets ex- 
cept on permit issued by the mayor 
is a proper exercise of the police 


power. Municipal Pav. Co, v. Dono- 
van. «Co, (Lex< Civ: A.) “L429 Siw 
644. 

[b] A contractor’s steam roller is 


an engine within the meaning of an 
ordinance prohibiting a movement of 
any engine propelled by steam over 
any street, except on tracks, but pro- 
viding that the section should not 
apply to any engine used by any 
contractor engaged in street work, 
provided the consent of the mayor 
was first obtained to the use of the 
engine, and the ordinance is not to 
be construed as limited to requiring 
the mayor’s consent only in case of 
a steam engine operated or moved on 
railway tracks provided for such 
purpose. Municipal Pav. Co. v, 
Dopeven Co., (Tex. Civ. A.) 142 SW 
644. 

50. Municipal Pav. Co. v. Dono- 
van Co., supra. 

51. Municipal Pay. Co. v, Donovan 
Co., supra. 

52. Randolph vy. Gee, 199 Iowa 181, 
201 NW_ 567. 

[a] MTlustration.—An ordinance 
declaring it unlawful to operate a 
tractor or traction engine on oiled 
streets of a town, except as neces- 
sary in crossing an oiled street to 
reach its destination, is invalid as 
violative of a statute expressly au- 
thorizing their use generally, with 
certain other equipment. Randolph y. 
Gee, 199 Iowa 181, 201 NW 567. 

53. Burke v. Mally, 141 Iowa 555, 


120 NW 305. 

54. Burke v. Mally, supra. 

55. Burke v. Mally, supra. 

56 New Albany v. Stier, 
A. 615, 72 NE 275. 

57. Buchanan’s Sons vy. Cranford 
Co., 112. App.. Div. 278, 98 NYS 378; 
Mullen y. Glens Falls, 11 App. Div. 
275, 42 NYS 118. 

58. Width required by weight of 
load see supra § 3877. 


34 Ind. 


59. See generally supra §§ 3680, 
38681. 
60. 


Froelich v. Cleveland, 99 Oh. 
St. 376, 124 NE 212, 

61. St. Louis v. St. Louis Transfer 
Co., 256 Mo. 476, 165 SW 1077; St. 
Louis v. Cool, 228 Mo. 209, 128 SW 
759; State. v. Clifford, 228 Mo. 194, 
128 SW 755, 21 AnnCas 1218. 

62. St. Louis v. Cool, 228 Mo. 209, 
128 SW. 759; State v. Clifford, 228 
Mo, 194, 128 SW 755, 21 AnnCas 1218. 

63. St. Louis v, Cool, 228 Mo. 209, 
128 SW 759; State v. Clifford, 228 Mo. 
194, 128 SW 755, 21 AnnCas 1218. 

64 St. Louis v. St. Louis Trans- 
fer Co., 256 Mo. 476, 165 SW 1077; 
State v. Clifford, 228 Mo. 194, 128 SW 
755, 21*AnnCas 1218. 

65. St. Louis v. St. Louis Trans- 
fer Co., 256 Mo. 476; 165 SW 1077. 

66. As to speed of motor vehicles: 
Be Fonerat see Motor Vehicles §§ 35— 


Vehicles having special privileges see 
infra § 3882; Motor Vehicles §§ 
764-773. . 

67. See supra § 8677. 

68. Scovel v. Detroit, 146 Mich. 98, 
109 NW 20; Terrill v. Virginia Brew- 
ing Co., 1830 Minn. 46, 1583. NW 1386, 
LRAI1915E 1028, sannCasl917C 453; 
rate v.. Smith, 29;R. IL. 245, 69° A 

[a] Faster than a common travel- 
ing pace.—A statute prohibiting rid- 


ing or driving faster than a common 
traveling pace on streets of certain 
cities is not unconstitutional as de- 
priving one charged with a _ viola- 
tion of the statute of his liberty or 
property without due process of law. 
te v. Smith, 29 R. I) 245/°69 “A 
Cb] A sled is not a “motor ve- 
hicle” within a statute regulating the 
speed of such vehicle. Terrill vy. 
ven a Te Co., 130 Minn. 46, 
: } 36, A1915E 102 
Casl917¢ 453. SY aay 
. Cirosky v..Smathers, 12 
858, 122 SE 864. ~ pa 


70. Com. v. Roy, 140 Mass. 
Nae y ass. 432, 4 
[a] “Immoderate gait..—Under a 


statute authorizing a city to prohibit 
persons under a penalty from riding 
or driving in the streets faster than 
a prescribed rate of speed fixed by | 
the city, it cannot pass a valid ordi- | 

nance imposing a penalty for riding 
or driving of any horse in its streets 
at “an immoderate gait.” Com, vy. 
Roy, 140 Mass. 432, 483, 4 NE 814 
(where the court said: ‘The inten- 
tion of the Legislature was that 
the city should determine what act’ 
should be unlawful, not that it should 
annex a penalty to an act otherwise 
unlawful. The latter would par- 
take rather of the character of a 
law, than of a by-law or city ordi- 
nanéce’’). 


71. Com. v. Worcester, 3 Pick. 
(Mass.) 462; Com. y. Worcester, 
Thach. Cr. (Mass.) 100; Northern 


Texas Tract. Co. v. Smith, (T 
ete sw 1013. (noe: Go 
# orthern Texas T { 
smith, ‘supra, racti Cojsve 
3. x p. Snowden, 12 TS A 
107 P 724. fh ae a 
74  j%©Ex p. Snowden, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 3879-3881] 


high rate, such an ordinance is not invalid on the 
theory that only motor vehicles can make such a 
speed, and hence that the provision discriminates 
against the operators of motor vehicles;*® nor is a 
statute or ordinance regulating speed invalid because 
different rates of speed are allowed in different 
- portions of the prescribed territory.”® 

Reasonableness. A regulation prescribing such 
rate of speed must be reasonable," and regulations 
have been held reasonable which limit the rate of 
speed to from six to eight miles an hour,’® to ‘‘an 
ordinary trot,’’*® a ‘‘common traveling pace,’’®° or 
‘fa moderate footpace.’’5+ 

[§ 3880] (d) Turning and Crossing.®? Regula- 
tions have been enacted and held reasonable and 
valid,8* which prescribe the manner in which vehi- 
eles may turn or cross from one side of the street 
fo the other side,’ and the warnings or signals 
to be given to others of the intention to turn or 
eross;®> or whieh prohibit vehicles from crossing 
the street elsewhere than at an intersection;®® or 
which prescribe the manner in which vehicles shall 
turn when entering an intersecting street to the 
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right®* or to the left.8° An ordinance requiring 
the driver of a vehicle, in crossing from one side 
of the street to the other side, to turn to the left, 
so as to head in the direction in which traffic is 
moving, does not require such a traveler to eross 
at an intersection or at any particular point in 
the street.®? 

[§ 3881] (e) Stopping or Standing in Streets.°° 
Ordinarily, a person riding or driving in a vehicle 
may stop for a reasonable time at any point on a 
street where he chooses,®! and if he stops tempora- 
rily to repair his vehicle he is not a trespasser, but 
is entitled to the rights of a traveler.°? But he has 
no right to obstruct traffic unduly by standing or 
parking his vehicle on a street for an unreasonable 
length of time.** 

Regulation. A municipality, under its general 
powers to control and protect its streets, may enact 
ordinances to secure unobstructed passage thereon 
by vehicles,?* and with this end in view regula- 
tions have been upheld as valid traffic regulations, 
which prescribe where public vehicles for hire may 
or may not park or stand,®®> such as at railroad 


75. Fx p. Snowden, supra. power of the borough. Chambers- keep to the right of the center of 
76. Scovel vy. Detroit, 146 Mich. 93,| burg v. Slaughenhaup, 44 Pa. Co.| the intersection of two currents of 
109 NW 20; Chittenden v. Columbus, | 170. j travel as defined and determined for 
26.0nh! Cir: Cts 531: 85. Johnson Oil Refining Co. V.| practicable purposes by customary 


. [a] Speedway.—An act creating a 
board of boulevard commissioners for 
the city and conferring on the com- 
missioners control of the boulevard, 
with power to make all reasonable 
rules and regulations concerning its 
use and by amendment providing 
that no person should ride or drive 
in the parks or along the boulevard 
at a speed exceeding eight miles an 
hour, except that horses might be 
speeded on such parts of the boule- 
vard as might be set apart by a com- 
missioner for the purpose, under such 
reguiations as he should prescribe, 
‘is a valid exercise of legislative pow- 
er over public ways and confers on 
the commissioner ample power to 
set aside a’ portion of the boulevard 
asa speedway. Scovel v. Detroit, 146 
Mich. 93, 109 NW 20. 

._ 77. Ex p. Snowden, 12 Cal. A. 521, 
il P 724, And see cases infra notes 
78-81. 

78. U. S. Brewing Co. v. Stolten- 
berg, 211 Ill. 531, 71 NE 1081 [aff 113 
Til. A. 435]; Com. v. Crowninshield, 
187 Mass. 221, 72 NE 963, 68 LRA 
245; Peo. v. Little, 86 Mich. 125, 48 
NW 693; Chittenden vy. Columbus, 26 
Giacir. Ct, 531; 

79. Nealis v. Hayward, 48 Ind. 19, 
80. State v. Smith, 29 R. I. 245, 69 
A 1061. 

“Common traveling pace” defined 
see 12 C. J, p 210., 

81. Com. vy. Worcester, Thach. Cr. 
(Mass.) 100. 

[a] A by-law prohibiting driving 
at a trot or gallop in the streets “is 
not a law in restraint of trade, but 
it is a reasonable regulation of it, 
made for the good government of the 
city and to prevent a public nui- 
Sance.”’ Com. v. Worcester, 3 Pick. 
| (Mass.) 462, 473. 

' $2. As to motor vehicles: 
At crossings or intersections 
Motor Vehicles §§ 688-732. 
oa see Motor Vehicles §§ 646— 

o 


see 


83. Johnson Oil Refining Co, v. 
Galesburg R., etc., Co., 200 Ill. A. 
392; Chambersburg v. Slaughenhaup, 
44 Pa. Co. 170. 

_ 84 Chambersburg  v. 
haup, supra. 

[a] urn to the left.—A borough 
ordinance providing that “a vehicle 
erossing from one side of the street 
to the other on paved or macadam- 
ized streets shall do so by_ turning 
to the left, and shall head in the 
general direction of traffic on that 
side of the street,” is not an unh- 
reasonable exercise of the police 


Slaughen- 


ie etme: R., ete; Co.;' 200 Til. A. 
392. 


[a] Reasonableness.—An ordinance 
requiring of drivers of vehicles that, 
“in turning while in motion or 
in starting to turn from a stand- 
still, a signal shall be given by 
indicating with the whip or hand 
the direction in which the turn is to 
be made,” 
Johnson Oil Refining Co. v. Gales- 


burg R., ete, Co., 200 Ill. A. 392, 
394. 
{[b] Crossing street car track.—An 


ordinance that no vehicles standing 
at, or drawn alongside of, the curb 
shall be permitted to start to turn 
from such curb until the driver has 
given a signal which can be seen 
from the rear of the vehicle from 
the side toward which he is about to 
turn, and which indicates the driv- 
er’s intention to start to turn from 
the curb in the direction in which 
the turn is to be made, requires a 
person driving a vehicle anywhere 
between a street car track and the 
eurb; which is about to cross the 
track, to signal his intention. Schenck 
v. Chicago R. Co., 211 Ill. A. 466. 

86. Ford v. Des Moines Ice, etc., 
Co., 187 Iowa 729, 174 NW 486. 
Thus an ordinance providing 
that “a vehicle turning from one 
side of the street to the other shall 
do so only by going to the inter- 
section, and turning to the left, past 
the center of said intersection,” pro- 
hibits crossing the street elsewhere 
than at intersections. Ford y. Des 


Moines Ice, ete., Co., 187 Iowa 729, 
174 NW 486. 
87. Withey v. Fowler, Co., 164 


Iowa 3877, 145 NW 923. 

[a] A private alley opening on a 
public street, used for driving from 
the street, is an alley connected with 
the street within an ordinance pre- 
seribing how vehicles shall turn to 
the right to enter an intersecting 
alley from the street. | Withey  v. 
Fowler Co., 164 Iowa 3877, 145 NW 
923. ; 

As to motor vehicles see Motor Ve- 
hicles § 727. 

88. Karpeles y. City Ice Delivery 
Co., 198 Ala. 449, 73 S 642. 

{a] Keeping to right of center of 
intersection.— Under an ordinance re- 
quiring vehicles when turning to 
the left from one street into another 
to keep to the right of the center of 
the intersection, where one side of 
the street is so obstructed as to be 
impracticable for use in ordinary 
travel, a vehicle is required only-to 


is reasonable and valid., 


use of a street. Karpeles v. City Ice 
Delivery Co., 198 Ala. 449, 73 S 642. 
[b] “fhe evident purpose of that 
part of the ordinance requiring ve- 
hicles to turn to the right of the 
intersections of streets, like its com- 
plementary provision requiring all 
vehicles, except when passing a ve- 
hicle, to ‘keep reasonably near the 
right-hand curb,’ is to keep vehicles 
turning to the left from one street 
into another moving at all times, as 
far as practicable, with the current 


of travel.” Karpeles v. City Ice De- 
hime Co., 198 Ala. 449, 457, 73 S 


As to motor vehicles see Motor Ve- 
hicles § 729. 

89. Fisher vy. Cedar Rapids, etc, 
R. Co., 177 Iowa 406, 157 NW 860. 

90. As to motor vehicles see Mo- 
tor Vehicles §§ 34, 65-67. 

Care and negligence as to: 
Standing motor vehicles see Motor 

Vehicles §§ 733-751. ‘ 
Stopping motor vehicles see Motor 

Vehicles §§ 646, 648. 
Pikes igh en see supra § 496 


91. Pugh v. Des Moines, 176 Iowa 
593, 156 NW _ 892, LRA1917F 345: 
Delfs v. Dunshee, 143 Iowa 381, 122 
NW 236. . 

92. Reynolds v. Murphy, 241 Mass, 


in 43 


225, 135 NE 116. 
93. Pugh v. Des Moines, 176 Iowa 
593, 156 NW _ 892, LRAI917F 345; 


Delfs v. Dunshee, 143 Iowa 381, 122 
NW 236; Cohen v. New York, 113 N. 
Y. 532, 21 NE 700, 10 AmSR 506, 4 
LRA 406; Rex v. Cross, 3 Campb. 224, 
170 Reprint 1362. 

Liability for injuries caused by 
stopping or standing vehicle see in- 
fra § 3909. 

Obstructions and encroachments 
generally see supra §§ 3815-3866. 

94. McGuire v. Wilkerson, 22 Okl. 
. 86, 209 P'445; Ex p. Battis; 40 
Tex. Cr. 112, 48 SW 513, 76 AmSR 
708, 48 LRA 863. 

Obstructions and encumbrances 
generally see supra §§ 3815-3866. 

95. Sanders vy. Atlanta, 147 Ga. 
819, 95 SH 695; Com. v, Matthews, 122 
Mass. 60; Oswego vy. Collins, 38 Hun 
(N. Y.) 171; MeGuire v. Wilkerson, 22 
Okl. Cr. 86, 209 P 445; Ex p. Battis) 
40 Tex. Cr. 112, 48 SW 513, 76 AmSR 
708, 43 LRA: 863. 

[a] Constitutionality. — An ordi- 
nance regulating the parking of other 
vehicles, and limiting and providing 
a zone Wherein vehicles conveying 
or transporting passengers for hire, 
and trucks and drays engaged in the 
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depots ;* or which forbid hackmen to stand or solicit 
patronage on the street,®’ or in any place other 
than the place assigned to them;%* or which forbid 
the leaving of any vehicle standing on a street else- 
where than on the right-hand side thereof with 
reference to the direction in which it fronts.°® An 
ordinance prohibiting vehicles from stopping in the 
streets for more than a prescribed length of time 
has been held valid;! but such a regulation applies 
to a voluntary, as distinguished from an involuntary, 
stoppage. It has also been held to apply to li- 
censed peddlers as well as to others;® but an ordi- 
nance prohibiting the leaving or placing of any carts 
in the street has been held not violated by a licensed 
pusheart peddler remaining half an hour with the 
cart at one place on a busy street for the purpose 
of selling his wares.* An ordinance has been held 
unreasonable and invalid which forbids the stopping 
or standing of any vehicle for hire, on certain named 
streets or in front of a public hotel, except when 
actually engaged in receiving or discharging passen- 
gers or freight.©5 An ordinance providing that cabs 
shall stand on certain parts of certain streets and 
that any violation thereof shall be a misdemeanor 
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does not make a person standing a ‘cab elsewhere 
than as provided guilty of a misdemeanor.® 

Leaving unattended. A regulation is reasonable 
and valid which prohibits the leaving of a team of 
horses, or horse and vehicle, unattended in the 
street.? But such a regulation applies only where 
the horse and vehicle are deserted or abandoned, 
without anyone in charge, for the time;® it does 
not apply where there is a mere stopping of the 
horse and a vehicle in a street,? or where, as ex- 
pressly excepted by some regulations, there is such 
a temporary abandonment of the reins as is reason- 
ably incident to loading and unloading.?° 

[§ 3882] (f£) Vehicles Having Special Privileges** 
—aa. Rate of Speed. It is generally held that 
regulations limiting the rate of speed for riding 
or driving on streets!* do not apply to the vehicles 
of the fire department when responding to an alarm 
of fire,t* nor to a salvage corps,'* nor to police offi- 
cers in the performance of their duties.!® In ac- 
cordance with these principles a speed regulation 
is not invalid because it makes speed limitations 
inapplicable to vehicles operated by the fire and 
police departments;*® and on the other hand an 


business of hauling freight or mer- 
chandise for hire, shall not park, is 
not invalid as depriving owners and 
operators of such vehicles of their 
liberty or property without due proc- 
ess of law, and as unreasonable 
and discriminatory. McGuire v. 
Wilkerson, 22 Oki. Cr. 36, 209 P 


445. 

[b] A hotel omnibus is not a 
‘public conveyance’ within an or- 
dinance prohibiting the standing in 
certain places of public conveyances, 
Oswego v. Collins, 38 Hun (N, Y.) 
4501: 

Power to prescribe where hacks 
must stand generally see supra § 597 
in. 43’ Cl. 

96. Taylor v. Roberts, 84 Fla. 654, 
94 S 874. 

[a] Instructions of police officers. 
—An ordinance authorizing police of- 
ficers to prescribe the place where 
omnibuses, hacks, or other vehicles 
should stand at a railroad depot, and 
requiring drivers to obey che in- 
structions of police officers in re- 
gard to the places which their re- 
spective vehicles should occupy, is 
a proper regulation, and one which 
the municipal authorities have power 
. Taylor v. Roberts, 84 Fla. 
654, 94 S 874, 

As to motor vehicles for hire see 
Motor Vehicles § 67. 

97. Peo. v. Saratoga 
Sewer, etc., Commn., 90 
555, 86 NYS 445. 

[a] he constitutional guaranties 
of due process of law are not af- 
fected by statutes forbidding hack- 
men to stand or solicit patronage on 
the street. Peo. v. Saratoga Springs 
Sewer, etc., Commn., 90 App. Div. 
555, 86 NYS 445. 

Power to regulate soliciting patron- 
age generally see supra § 573 in 43 

J 


Springs 
App. Div. 


‘98. Com. v. Matthews, 122 Mass. 
60 


{a] Thus, under statutory author- 
ity delegated to a municipality to 
make rules for the regulation of 
carriages, the municipalfty may pro- 
vide that no person having charge 
of any hackney carriage shall stand 
with it to solicit passengers in any 
place other than the place assigned 
to it. Com. v. Matthews, 122 Mass. 
60. 

Power to regulate soliciting pat- 
ronage generally see supra § 573 in 
43. C, J. 

99. Beck yv. Cox, 77 W. Va. 442, 87 
SE 492. 

Rule or regulation of keeping to 


right generally see infra § 3900. 

1. Com. v. Fenton, 139 Mass, 195, 
29 NE 653 (twenty minutes); Com. 
v. Brooks, 99 Mass. 434; Welsh v. 
Morristown, 98 N. J. L. 630, 121 A 
697 [aff 99 N. J. L. 528 mem, 124 A 
926 mem]. 

2. Com. v. Brooks, 99 Mass. 434. 

3. Com. v. Brooks, supra. 

Regulation of hawkers and peddlers 
greed see Hawkers and Peddlers 
§ 8, 9. 

4. State v. Rayantis, 55 Minn. 126, 
56 NW 586. 

5.° Exp. Battis, 40° Tex? Cr. -blaZ; 
Ae SW 518, 76 AmSR 708, 43 LRA 


[a] Such a regulation is an un- 
reasonable and oppressive exercise 
of the power given in a city charter 
to license, tax, and regulate hack- 
men, draymen, etc., and to regulate 
stands for their vehicles, and to pre- 
vent the encumbering of the streets 
with any vehicles whatsoever, since 
no matter what the emergency might 
be, a person stopping a vehicle, out- 
Side of the exceptions, would violate 
the ordinance, and be subject to pun- 
ishment. Ex p. Battis, 40 Tex. Cr. 
112, 48 SW 513, 514, 76 AmSR 708, 
43 LRA 868 (where the court said: 
“A great many exigencies might oc- 


cur for a person to stop a vehicle. 


for the transportation of goods or 
passengers, which he might be driv- 
ing, entirely reasonable; but under 
the ordinance, if he delay but a mo- 
he would be subject to a 


6. Helena v. Gray, 7 Mont. 486, 
17 P 564, 

7. Rowe v. Reneer, 99 SW 250, 30 
KyL 545; Koffler v. American R. Ex- 
press Co., 126 Misc. 838, 214 NYS 

Negligence in leaving animal un- 
ae or unattended see infra § 

8 Excelsior Steam Laundry Co. 
v. Lomax, 166 Ala. 612, 52 S 347; 
Southern Hardware, etc. Co. v, 
Standard Equipment Co., 158 Ala. 
596, 48 S 857; Sullivan v. Morton 
Draying, etc., Co., 13 Cal, A. 35, 108 
P. 895. 

[a] -“fo leave.’—‘‘The ordinance 
means, to depart from, to abandon for 
the time, to go away from the im- 
mediate charge and supervision of 
the animal or animals so left. It is 
penal in its nature, and cannot be ex- 
tended beyond its plain words and its 
ordinary common sense meaning. No 
one in the ordinary walks of life 
would say that a teamster, while 


tying up his load, had left his team.” 
Sullivan v. Morton Draying, etc., Co., 
13 Cal. A. 35, 40, 108 P 895. 


[b] , Where a driver goes into a 


building some distance away to make 
a delivery, the team is left “without 
any person in charge’ within the 
meaning of a statute punishing such 


neglect. Excelsior Steam Laundry 
yy v. Lomax, 166 Ala. 612, 52 S$ 


9. Standard Oil Co. v. Roberts, 130 
Va, 532, 107 SE 838. 

[a] The obvious meaning of the 
words “left standing,” as used in an 
ordinance providing that no horse 
and cart shall be “left standing” in 


a street, is left unattended and un-- 


controlled. Standard Oil Co. v. Rob- 
erts, 130 Va. 532, 107 SE 838. 

10. Excelsior Steam Laundry Co. 
v. Lomax, 166 Ala, 612, 52 S 347. 

[a] Where a team is attended by 
a driver, who is loading the wagon, 
the fact that nobody is actually hold- 
ing the team does not amount to a 
violation of such a regulation. South- 
ern Hardware, etc., Co. v. Standard 
pauipmen: Co., 158 Ala. 596, 48 S 


ll. As to motor vehicles, having 
Nery Pprvaleges see Motor Vehicles 


12. See supra § 3879. 

13. Devine vy. Chicago, 172 Til. A. 
246; Kansas City v. McDonald, 60 
Kan. 481,57 BP. 123,..45.LRA. 429; 
Farley v. New Yark, 152 IN.vY.1 223; 
46 NE 506, 57 AmSR 511. But see 


Illinois Cent. R. Co. v. Scheevers, 134 
Ill. A. 514 (the ordinance limiting the 
speed of vehicles applies to a fire 
marshal driving to a fire); Morse v. 
Swenie, 15 Ill. A, 486 (holding that 
an ordinance as to immoderate driv- 
ing has the foree and effect of a 
statute and is as binding upon the 
fire department as upon drivers of 
ordinary vehicles). 

As to motor vehicles see Motor Ve- 
hicles §§ 765-767. 

14. State v. Sheppard, 64 Minn. 
287, 67 NW 62, 36 LRA 305. 

[a] An ordinance is unreasonable 
and invalid which prohibits driving 
upon the streets at a greater rate 
of speed than six miles an hour, as 
to members of a salvage corps re- 
sponding to an alarm of fire. State 
v. Sheppard, 64 Minn, 287, 67 NW 
62, 36 LRA 305. 

15. Application of regulations as 
to motor vehicles see Motor Vehicles 
§§ 768-770. ; 

16. Ex p. Snowden, 12 Cal. A. 521, 
107 P 724. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 3881-3882 


Se 


ordinance, making it a misdemeanor for any person 
intentionally to ride or drive any horse, mule, or 
other beast faster than an ordinary traveling gait 
in any of the streets of the city, is unreasonable 
when sought to be applied to the fire department 
in driving to a fire.1* 

Ambulances.1® An ambulance is within the terms 
and scope of an ordinance limiting the rate of speed 
for driving a horse or vehicle through the streets,!® 
and a regulation giving ambulances the right of 
way over other vehicles does not authorize the 
driver of an ambulance to exceed the speed limit.?° 

[§ 3883] bb. Right of Way.”1 There is no com- 
mon-law right of way of vehicles of a municipal 
fire department over other vehicles ;?? but it has been 
considered that the right of way should be given 
to such vehicles when a destructive fire is, or is 
supposed to be, in progress,?° and regulations ex- 
pressly granting this right or privilege have been 
trequently enacted by statute or ordinance.** Regu- 
lations have been held reasonable and valid which 
give a fire insurance patrol the right of way in the 
streets over all vehicles,?> except vehicles carrying 
the United States mail;?* and under such a regula- 
tion a fire patrol wagon has the right of way over 
one riding a motor cyele,?’ notwithstanding a stat- 
ute giving the owners of motor cycles the same 
rights on the public streets as all other persons;?® 
and the driver of such a patrol wagon may assume 
that persons approaching a street crossing will yield 
the right of way to him.?° 

Mail wagons. An ordinance which gives. the 
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United States mail wagons, when used in collecting 
mail, a right of way over other vehicles is valid 
only as a police regulation to insure such mail a 
free course;*° and it does not create a right of 
action in favor of mail collectors against one who 
violates the ordinance.*? 

Police. A statute giving police officers in the exer- 
cise of due care for the safety of the public the right 
of way is applicable to a city street.*? 

Ambulances. Ordinances have been upheld which 
give ambulances the right of way at street inter- 
sections.°3 

Physician’s vehicle. An ordinance giving physi- 
clans, with police permits, the right of way at in- 
tersections, without any qualifying and safeguarding 
provisions, directly tends to jeopardize the public 
safety which a statutory right of way rule was 
intended to promote, and is invalid.34 

[§ 3884] (g) Bicycles.*5 Bicycles on the street 
are generally subject to all just and reasonable re- 
quirements for the safety and convenience of other 
users of such streets;*° and a regulation has been 
held valid which requires a bicyclist to ring a bell 
when approaching a crossing or crosswalk.®’ But a 
municipal regulation of the use of such vehicles must 
be consistent with statutory regulations thereof.38 

Lights. Under a statute giving a city council 
power to provide for the safety of its inhabitants, 
the city has authority to pass an ordinance requir- 
ing bicycles on the streets after dark to carry 
lights ;°° and such an ordinance is not contrary to a 
constitutional provision requiring all laws of a gen- 


17. Kansas City v. McDonald, 60 
Kan. 481, 57 P 123, 45 LRA 429. 

18. As to motor vehicles see Mo- 
tor Vehicles §§ 771-773. 

19. Peo. v. Little, 86 Mich. 125, 48 
NW 693. j 

[a] Reason for rule-—‘‘The public 
interests do not demand that, in or- 
der to afford prompt relief to one 
person requiring the use of an am- 
bulance, other persons may be run 
down and injured by the fast and 
reckless rate of speed of the ambu- 
jance in going to the assistance of 
the person injured.” Peo. v. Little, 
86 Mich. 125, 128, 48 NW 693. 

20. Peo. v. Little, supra; Kellogg 
y. Long Island Churgh Charity Foun- 
dation, 203 N. Y. 191, 96 NE 406, 
38 LRANS 481, AnnCasi1913A 883. 

21. Right of way to motor ve- 
hhicle: i 
Ambulances see Motor Vehicles §§ 

771-773. 

Fire apparatus see Motor Vehicles §§ 

765, 766. y 
Police vehicles see Motor Vehicles § 
+ 769. 

22. Balthasar v. Pacific Electric 
R. Co., 187 Cal. 302, 202 P 37, 19 ALR 
452; Indianapolis Tract., etc., Co. v. 
Hensley, (Ind.) 105 NE 474; Knox v. 
North Jersey St. R. Co., 70 N. J. L. 
847, 57 A 428, 1 AnnCas 164. 

23. Maxwell v. Miami, 87 Fla. 107, 
100 S 147, 83 ALR 682. 

24. See statutes and ordinances. 

As to motor vehicle fire apparatus 
see Motor Vehicles § 766. 

25. Duffghe v. Metropolitan St. R. 
Co., 109 App. Div. 603, 96 NYS 3824 
faff 187 N. Y. 522 mem, 79 NE 1104 
mem]; Sutter v. Milwaukee Fire Un- 
yeaa 164 Wis. 532, 160 NW 57, 
034. 

[a] Constitutionality. — Greater 
New York Charter giving the fire in- 
Surance patrol the right of way in 
the streets over all vehicles except 
those carrying mail, and making it 
a misdemeanor to refuse to accord 
such right of way, is not in con- 
flict with the constitution. Duffghe 
v, Metropolitan St. R. Co., 109 App. 
Div. 603, 96 NYS 324 [aff 187 N. Y. 
522 mem, 79 NE 1104 mem]. 

26. Duffghe v. Metropolitan St. 'R. 


Co., supra. 


27. Sutter v. Milwaukee Fire Un- 
derwriters, 164 Wis. 532, 160 NW 57, 
1034. 

28. Sutter v. Milwaukee Fire Un- 


derwriters, supra. 

29. Sutter v. Milwaukee Fire Un- 
derwriters, supra. 

30. Bain v. Ft, Smith Light, etc., 
Co., 116 Ark. 125, 172 SW 843, LRA 
1915D 1021. 

31. Bain v. Ft. Smith Light, etc., 
Co., supra. 

32. Hobb Diggs Co. v. Bell, (Tex. 
Commn. A.) 293 SW 808. 

33. 
App. Div. 11, 12, 61 NYS 113. 

“At street intersections the rights 
of all vehicles, in the absence of 
municipal or statutory regulations, 
are equal, but considerations of hu- 
manity step in and determine that 
ambulances shall have the right of 
way.’ Buys v. Third Ave, R. Co., 
supra. 

As to motor vehicle ambulances 
see Motor Vehicles §§ 771-773. 

34. Kidd v. Chissell, 146 Md. 169, 
173, 126 A 82, 38 ALR 20. 

“The question as to the validity 
of the ordinance is to be decided ac- 
cording to its terms, and they do not 
provide that the display of a cross 
on a physician’s car shall be a con- 
dition of the exercise of the right 
of way allowed him, or that he shall 
have such a privilege only when us- 
ing a car or other vehicle of a desig- 
nated type. It is not even stipulated 
that the right shall be available to 
him only for the purposes of his 
professional duties. The fact that 
a right of way permit has been. is- 
sued to a physician by the police 
department is the sole ground upon 
which the ordinance directs other 
users of the pubfic highways to rec- 
ognize and respect the unqualified 
priority for which it provides. This 
duty is imposed without reference 
to the opportunity or ability of 
those upon whom it is charged to 
know that there is any occasion for 
them to yield the right of way to 
which they are ordinarily entitled 
under the State law. In the absence 
from the ordinance of any provisions 


Buys v. Third Ave. R. Co., 45° 


to assure knowledge to the public of 
a Superior right of way on the part 
of permit holding physicians, its 
recognition in all instances could not 
reasonably, be expected, and its at- 
tempted exercise would often be con- 
fusing and perilous.” Kidd v. Chis- 
sell, supra. 

F eas to use of sidewalk see infra 

On highways generally see High- 
ways § 412. 

36. Des Moines v. Keller, 116 Iowa 
648, 88 NW 827, 98 AmSR 268 57 
LBA 243. : 

37. Emporia v. Wagoner, 6 Kan. 
A, 659, 49 P 701. yy eee 

[a] Alarm bell.—Where the power 
to regulate the riding of bicycles on 
streets of a city devoted to the pas- 
sage of vehicles is vested in munici- 
pal councils of cities of the second 
class by act of the legislature, this 
court will not say as a rhatter of law 
that an ordinance requiring every 
person using a bicycle to ring an 
alarm bell upon approaching any and 
all crossings or crosswalks is unrea- 
sonable. Emporia v. Wagoner, 6 Kan. 
A. 659, 49 P 701. 

38. Massinger v. Millville, 63 N. J. 
L. 128, 48 A 448. 

[a] Bicycles and tricycles.—(1) A 
statute intended to create uniformity 
in ordinances regulating bicycles and 
tricycles in all the municipalities of 
the state, and which, by its express 
provisions, renders all ordinances 
then in existence regulating the use 
of bicycles and tricycles, inconsistent 
with its provisions, of no force and 
effect whatever, by implication re- 
peals all such ordinances. Massinger 
v. Millville, 68 N. J. L. 128, 43,4 
443. (2) Where the exercise of the 
discretion to impose a lesser penalty 
than that fixed as the maximum is, 
by such a statute, intrusted to the 
magistrate before whom proceedings 
are to be taken to punish offenders 
for the violation of ordinances, an 
ordinance which fixes a particular 
penalty for a violation, without leav- 
ing to the magistrate the discretion 
imposed by the statute, is invalid. 
Massinger v. Millville, supra. 

39. Des Moines v. Keller, 116 Iowa 
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eral nature to have a uniform operation, although 
it applies only to bicycles, and not to riders of 
other silently running vehicles;*° nor is such ordi- 
nance contrary to the provision of the federal con- 
stitution forbidding a state to abridge any of the 
privileges or immunities of citizens.‘ 

The speed of a bicycle cannot 
be regulated by an ordinance which was clearly 
intended to apply only to animal-drawn vehicles;** 
nor by a statute fixing the speed of motor vehicles.*4 
The ordinary obstruc- 
tion of a street by a parade or procession does not 


Rate of speed.*? 


[§ 3885] (2) Processions. 


of itself constitute a nuisance.*® 


city streets for conducting parades thereon is a 
legitimate subject of municipal regulation,*® al- 
though ordinances for that purpose must be in gen- 
eral terms and apply to all alike.*7 
been held that an ordinance forbidding parades with 
musi¢e without first having obtained the permission 
of the city council,*® the mayor, or in his absence, 
the president of the city council, city clerk, or city 


marshal, in the order named,*® the 


648, 88 NW 827, 93 AmSR 268, 57 
LRA 2438. J 

[a] Reason for rule.—‘“‘The noise- 
less, swift and light character of a 
bicycle distinguishes it from all 
other vehicles used on the highways. 
In the night, on a paved street, it 
is as Silent as death. It glides along 
without any of the noise made by 
horses drawing a carriage. Its ap- 
proach is generally unheralded, and 
pedestrians who are called upon to 
cross a street are usually without 
warning of its proximity until a 
‘swish’ advises them that it has 
passed.’ That vehicles that are more 
dangerous to the public than others 
may be regulated by ordinance, we 
do not doubt; and a requirement that 
bicycle riders use lamps during the 
night is but a just and reasonable 
exercise of control over the public 
highways for the protection of oth- 
ers whose rights thereon are as great 
as theirs.” Des Moines y. Keller, 116 
Towa 648, 650, 88 NW 827, 983 AmSR 
268, 57 LRA 243. <a 

[b] Sufficient expression of ob- 
ject.— Where such an ordinance is en- 
titled “an ordinance to regulate bi- 
cycles,” it expresses its object with 
sufficient clearness to cover the use 
of bicycles on the_ streets. Des 
Moines v. Keller, 116 Iowa 648, 88 
NW 827, 93 AmSR 268, 57 LRA 243. 
Des Moines y. Keller, supra. 
Des Moines v. Keller, supra. 
. Regulation of speed of ve- 
generally see supra § 3879. 

3. Shawnee v. Landon, 3 Okl. Cr. 
440, 106 P 652. 


44, Dice v. Johnson, 187 Iowa 1134, 
175 NW 38. 
45. Trotter v.. Chicago, 33 Ill. A. 


206 [aff 136 Ill. 430, 26 NE 359]; 
Peo. v. Rochester, 44 Hun 166, 8 NYSt 
291; State v. Hughes, 72 N. C. 25. 

[a] A singing Salvation Army 
procession, marching on Sunday 
through city streets, is not a nui- 
sance. Peo. v. Rochester, 44 Hun 
CNY) OL6G, 

46. Trotter v. Chicago, 33 Ill. A. 
206 faff 136 Tll. 480, 26 NBD 359]; 


Com. v. Curtis, 55 Pa. Super. 184; 
Com. v. Mervis, 55 Pa. Super. 178; 
Sheilds v. State, 187 Wis. 448, 204 


NW 486, 40 ALR 945. 

fa] Notice.—A municipality may 
forbid street parades and meetings, 
unless written notice of the object, 
time, place, and route of the parade 
or meeting shall be given to the prop- 
er city authorities, and may author- 
ize such authorities to designate the 
route of the parade, and portions of 
streets to be occupied. Com. vy. Cur- 
tis, 55 Pa. Super. 184; Com. vy. Mervis, 
55 Pa. Super. 178. 
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But the use of 


And it has 


mayor or coun- | or congregating 


47. Trotter v. 
206 [aff 136 Il. 


Chicago, 33. Ill. A. 
430, 26 NE 359]; 
Com. v. Mervis, 55 Pa. Super. 178; 
Shields v. State, 187 Wis. 448, 204 
NW 486,°40 ALR 945; State v. Der- 


ing, 84 Wis. 585, 54 NW 1104, 36 
AmSR 948, 19 LRA 858. 
[a] Unreasonable discrimination. 


—(1) An ordinance forbidding street 
parades and meetings, unless written 
notice of the object, time, place, and 
route of the parade or meetings shall 
be given to the proper city authori- 
ties, is invalid when it excepts from 
its operation parades or meetings of 
Grand Army posts and the state Na- 
tional Guard. Com. v. Mervis, 55 Pa. 
Super. 178. (2) Forbidding marching 
on streets accompanied by shouting, 
singing, or music, without the con- 
sent of a specified officer, but exempt- 
ing therefrom fire companies and 
state militia, and providing that po- 
litical organizations need not obtain 
a permit, is void as making unreason- 
able discrimination and conferring 
arbitrary power upon municipal offi- 
cers. State v. Dering, 84 Wis. 585, 54 
NW 1104, 36 AmSR 948, 19 LRA 858. 


Ban Rich v. Naperville, 42 Ill. A. 
49. Anderson v. Wellington, 40 
Kani 273,009 Pot lg; 10sAmSR 175, 12 
LRA 110. 
50. In re Frazee, 63 Mich. 396, 406, 


30 NW 72, 6 AmSR 3810; State v. Der- 
ing, 84 Wis, 585, 54 NW 1104, 36 Am 
SR 948, 19 LRA 858. 

“Tf this were allowed in the case 
of processions, it would enable a 
mayor or council to shut off proces- 
sions of those whose notions did not 
suit their views or tastes, in politics 
or religion, or any other matter on 
which men differ. When men in au- 
thority have arbitrary power, there 
can be no liberty.” In re ¥razee, 
supra. 

51. Chicago v. Trotter, 136 Ill, 430, 
26 NE 359 [aff 38 Ill. A. 206), 

52. See supra §§ 3867-3870. 

53. Duquesne y. Fincke, 269 Pa. 
T142}) 1127A'180. 

54. Fairbanks vy. Kerr, 70 Pa. 86, 
92, 10 AmR 664. 

“A street may not be used, in 
strictness of law, for public speaking: 
even preaching or public worship, or 
a pavement before another’s house 
may not be occupied to annoy him; 
but it does not follow that every one 
who speaks or preaches in the street, 
or who happens to collect a crowd 
therein by other means, is: therefore 
guilty of the indictable offence of 
nuisance. His act may become a nui- 
sance by his obstruction of the public 
highway, but it will not do to say it 
is a nuisance per se. . .. Those who 


of a nuisance.*® 
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cil,°° or the chief of police, is unreasonable because 
it leaves the power of permitting or restraining pro- 
cessions and their courses to an unregulated, official 
diseretion, when the whole matter, if regulated at 
all, must be by permanent and legal provisions, and 
must operate generally and impartially.>* 

[§ 3886] (3) Causing Crowd To Collect. 
are intended for the purpose of passage®? and not 
for assemblage;°? and although the fact that a 
person by reason of his speaking, preaching, or other 
conduct collects a crowd in the street, does not of 
itself constitute a nuisance,°** yet, if one carries on 
his business or in any way conducts himself so as 
to collect a crowd of people in a highway and 
thereby unduly interfere with traffic, he is guilty 
In accordance with these prinei- 
ples, regulations, by statute or ordinance, have been 
upheld as a valid exercise of the police power, 
which have for their object the keeping of the 
streets free for public travel,** such as an ordinance 


which prohibits persons from ‘‘idly standing, loafing 
? 


on the streets;°’ or which pro- 


draw crowds together im the street by 
window displays, music, parades, and 
the like, might be made answerable 
for many misfortunes if the doctrine 


of nuisance be so extensive in its 
consequences.” Fairbanks y. Kerr, 
supra. 

55. Peo. v. Cunningham, 1 Den. 


(N. Y.) 524, 43 AmD 709; Fairbanks 
Vv. . Kerr, 70 -Pa. 236,10. (Amur 664 
Barker v. Com.,'19 Pa. 412: Barber 
v. Penley, [1893] 2 Ch. 447; Reg. v. 
Carlile, 6 C. & Py 636,25. WC 614 
Homer v. Cadman, 16 Cox C. G 51; 
Rex v. Taylor, 14 B. C. 235,11 West 
LR 20. 

_[a] A bookseller who placed in 
his shop window an effigy of a bishop 
with a placard thereon containing the 
words “spiritual broker,’ with a fig- 
ure of the devil beside it, which at- 
tracted such crowds as to compel 
passers to walk in the roadway, was 
guilty of a nuisance. Rex v. Carlile, 
6 C. & Py 636, 25 HCL 614, { 

[b] Portion of street obstrncted.— 
In a prosecution for willfully attract- 
ing the attention of persons so as to 
cause them to congregate upon and 
obstruct a street in violation of an 
ordinance, it is no defense that de- 
fendant did not obstruct the whole 
thereof. Rex v. Taylor, 14 B. CG. 235, 
11 WestLR 20. 

Power to abate or suppress nui- 
ioe wage See Supra §§ 519-532 
In’ 4¢ Je 


56. State v. Sugarman, 126 Minn. 


477, 148 NW 466, 52 LRANS 999, And 
see cases infra notes 57-62. { 
57. State: v. Sugarman, supra; 


Com. v. Challis, 8 Pa. Super. 130; Rex 
Ma Taylor, 14 B. C. 235, 11 WestLR 
i 


{a] Under a power to pass by- 
laws “for preventing and abating 
public nuisances” a municipal coun- 
cil may impose penalties for ob- 
structing , public thoroughfares by 
congregating thereon in crowds and 
for refusing to disperse when so re- 
quested by the police. Rex vy, Taylor, 
14 B. C. 235, 11 WestLR 20, ' 

[b] Delegation of power to arrest. 
—An ordinance providing that, when 
three or more persons stand together 
so as to obstruct free passage on a 
street, a police officer may arrest, if 
the persons neglect or refuse to 
move on after being requested to do 
so, does not confer an arbitrary pow- 
er on the officer; the gravamen of the 


offense is obstructing free passage, 


and not disobeying an officer, and, 
when an obstruction exists, the officer 
must warn, and, if the obstruction 
hase remains, by must arrest. State 
v. Sugarman, 6 Minn, 477, 14 

466, 52 LRANS 999. xine 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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ah 


hibits an assemblage of persons on the street, with- 
out a permit from a specified municipal officer, so 
as to obstruct traffic;5* and the requiring of such a 
permit does not take away the constitutional rights 
of the people to assemble.6® Under a statutory 
power to permit assemblages on streets, a city may 
limit the use of the street for such purpose to 
proper times and places,°? but the action of the 
authorities in granting or refusing permits for such 
use of the streets must be reasonable, and not arbi- 
trary or governed by whim or eaprice.*t Such a 
regulation, however, must not interfere with the per- 
sonal liberty of a citizen as guaranteed to him by 
the constitution and laws.®? 

An assemblage of a moral and religious character 
has been held to come within the prohibition of such 
a regulation.® 

[§ 3887] (4) Unusual Noises.64 In the absence 
of statutory authority therefor, an ordinance pro- 
hibiting the making of a noise upon the streets of 
such a character as to annoy and disturb others, 
and providing for the arrest of a person who fails 
or refuses to desist from making such a noise, upon 
being ordered, to do so, is invalid, as being unrea- 
sonable and not essential or indispensable to carry- 
ing into effect any of the municipal purposes,® and 
as being oppressive and in contravention of common 
rights.°° The legislature, however, may delegate to 
a municipality power to make ordinances declar- 
ing it unlawful to beat drums or tambourines or 
make any noise with instruments upon the streets 
without the written permission of a specified munici- 
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pal officer;®’ and it has been held that such an 
ordinance is authorized by a statute giving power 
to make ordinances for the preservation of the pub- 
lie peace and to regulate and prevent on the streets 
any act endangering persons or property.®® But 
under a statute authorizing a by-law regulating or 
preventing unusual noises or noises calculated to 
disturb the inhabitants, an ordinance seeking to pro- 
hibit the beating of drums upon the public ways,. 
without evidence of the noise being unusual or cal- 
culated to disturb, is ultra vires.°® An ordinance 
prohibiting any noise or assemblage of persons in 
the street to the annoyance or disturbance of others 
is not violated by a Salvation Army parade and 
singing of religious songs.” 

Itinerant musicians. If authorized. by statute, a 
municipal corporation may authorize a particular 
municipal board to adopt rules for regulating and 
restraining itinerant musicians in the streets and 
public places of the city;71 and such. rules when 
made are not unreasonable or invalid in requiring 
the taking out of a license, and the payment of a 
small fee therefor, by such a musician.’?. A cornet 
player in a religious organization parade is an 
‘‘itinerant musician’’ within such an ordinance,” 
and such player is not protected by the fact that his 
act was done as a matter of religious worship only.’ 

[§ 3888] (5) Sports in Streets.7> The right of the 
public to use the streets of a city for the purpose 
of mere sport, 1f there be such a right, is subject to 


-reasonable regulation or restriction by the city,’® 


and regulations have been enacted which forbid 


58. Love v. Judge Detroit Record- 
er’s Ct., 128 Mich. 545, 87 NW 785, 
55 LRA 618; Peo. v. Atwell, 197 App. 
Div., 225, 188 NYS 803 [aff 232 N. Y. 
96, 133 NE 364, 25 ALR 107]; Buffalo 
Vv. "Till, 192 App. Div: 99; 182 NYS 418; 
State v. Spiegel, 22 Oh. Cir. Ct. N. S 
337; Canton vy. Robertson, 20 OhNPNS 
241; Duquesne v. Fincke, 269 Pa. 112, 


112 A 130; Com. v. Mervis, 55 Pa. 
Super. 178. 

[a] Under power to kee the 
streets open and free from nuisance, 


a city council may enact an ordinance 
which makes it unlawful for any per- 
son to hold a public meeting’for the 
purpose of speaking, whereby a num- 
ber of people are gathered together 
so as to delay the traffic or interfere 
with the free or uninterrupted use of 
the streets, unless such person shall 
first obtain a permit so to do from 
the director of public safety of the 
city, and the requiring of such a per- 
mit does_not interfere with the rights 
of free speech guaranteed by the 
state or federal constitution. Canton 
v. Robertson, 20 OhNPNS 241. 

[b] Delegation of power to direc- 
tor of public safety.—It is within the 
power of the city council to delegate 
to the director of public safety au- 
thority to grant or refuse a permit 
to speak on the public streets, where- 
by a number of persons are gathered 
together so as to delay traffic or in- 
terfere with the free and uninter- 
rupted use of the streets by the pub- 
lic. Canton v. Robertson, 20 OhNPNS 
241, 

[c] What constitutes participa- 
tion.— Where defendant, without hav- 
ing obtained a permit so to do, stood 
upon a wooden structure within the 
traveled part of a city street and ad- 
dressed a large gathering of people, 
his act constituted a ‘‘participation,” 
within an ordinance forbidding any 
person to participate in any parade, 
gathering, or assemblage without a 
permit. Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418. 

Permits for public meeM nee gen- 
erally see supra § 549 in 48 C. 

Regulation under police ee of: 
Loitering in general see supra § 496 


in 438 C. J. ue 
Public meetings in general see supra 

§ 549 in 43 C.J. 

Unlawful assembly in general see 

Supra § 592 in 43 C. J. 

59. Canton v, Robertson, 20 OhNP 
NS: 241. 

60. Duquesne 269 Pa. 
(125 Ia” Aerd3 0% 

Permits for public meetings gen- 
erally see supra § 549 in 43 C. J. 

61. Peo. v. Atwell, 197 App. Div. 
225, 188 NYS 803 [aft A220, HY .2 96, 
133 NE 364, 25 ALR 107]; State v. 
Spiegel, 22 Oh. Cir. Ct. N. S. 3387; 
Duquesne y. Fincke, 269 Pa. 112, 112 
A 130. 

[a] Discrimination not shown.— 
The circumstance that at the opposite 
street corner the Salvation Army held 
a meeting the same night that the re- 
lators, socialists, held their street 
meeting, for which they were ar- 
rested, did not show an unjustifiable 
discrimination on the part of the 
mayor in withholding a permit from 
the relators, for the power to grant 
or withhold such permits carries with 
it the duty to consider the public con- 
venience and to regard undue conges- 
tion, disturbance, and disorder, in- 
terfering with’ the public rights to 
pass and repass. Peo. vy, Atwell, 197 
App. Div. 225, 188 NYS 803 [aft 
N. Y. 96; 133 NE 364, 25 ALR 107]. 

62. St. Louis v. Gloner, 210 Mo. 
502, 109 SW 30, 124 AmSR %50, 1 
LRANS 973; Buffalo v, Till, 192 App. 
Div. 99, 182 NYS 418. 

{a] Ordinance held invalid.—Loaf- 
ing, standing, and lounging around 
and about and at certain public street 
corners, without interfering with the 
rights of any other person or in any 
wise engaging in disorderly conduct 
or disturbing the public peace, is not 
a public offense, and an ordinance 
so declaring is an interference with 
personal liberty, and is unreasonable 
and oppressive, and to that extent 
unconstitutional. St. Louis y. Gloner, 
210 Mo. 502, 109 SW 30, 124 AmSR 
750, 15 LRANS 973. 

[b] Assemblage in private places. 
—An ordinance prohibiting assem- 
blages upon any street or any busi- 


v. Fincke, 


ness place to which the public is in- 
vited or has access, without a written 
permit from the mayor, is not invalid 
as prohibiting assemblages in private 
places. Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418. 

68. State v. Spiegel, 22 Oh. Cir. Ct. 
N. 8S. 337; Reg. v. Watson, (N..S.) 6 
CanCrCas 3381. 

[a] Thus members of a religious 
organization who hold a religious 
service on a Street and thereby col- 
lect a crowd which blocks the free 
passage of the street are properly 
convicted under a statute prohibiting 
persons from standing in a group or 
near to each other on the street so as 
to obstruct a free passage for car- 


riages, ete. Reg. v. Watson, (N. S.) 
6 CanCrCas 331. 
[b] In TIllinois it has been held 


that an ordinance prohibiting ‘public 
meetings” on the streets without a 
permit applies only to meetings held 
pursuant to some notice intended and 
adapted to reach the general public 
for the purpose of considering some 
object of interest to the public, and 
does not apply to a Salvation Army 
which stops to sing, pray, and testify. 
tis oe v. Richardson, 38 Ill. A. 
60. 

64 As to motor vehicles see Motor 
Vehicles § 47. 

Noise as nuisance generally see6 
Nuisances [29 Cye 1185] 


65. In re Gribben, 5 Okl. 379, 47 
P 1074. 

66. In re Gribben, supra, 

67. Roderick v. Whitson, 51 Hun 


620, 4 NYS 112 
68. Roderick V. Whitson, supra. 


69. Reg. v. Nunn, 10 Ont. Pr. 395. 

70. Peo. v. Rochester, 44 Hun 166, 
8 NYSt 291. 

71. Com. v. Plaisted, 148 Mass. 


375, 19 NH 224, 12 AmSR 566, 2 LRA 
142. 


72. Com. v. Plaisted, supra. 
73. Com. v. Plaisted, supra. 
74. Com. v. Plaisted, supra. 
75. Regulation of amusements and 


recreations generally see supra § 331 
in 43 C. J. 

76. Billington v. Miller, 75 N. J. Le 
415, 67 A 935. 
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games, sports, or amusements in the streets, which 
have a tendency to interfere with travel thereon ;"* 
and so long as the restrictions imposed are reason- 
able, for a public purpose, and not arbitrary, the 
courts should not interfere with their enforcement.’® 

Coasting.”® Coasting on a public street which is 
not put to an extended public use, in the absence 
of an express prohibition by ordinance, is not nec- 
essarily such an illegal act as to constitute a nui- 
sance;®° and as, under some circumstances, it would 
be proper to allow it, the licensing of such a use 
of a street is within the legislative and governmen- 
tal diseretion of the municipal authorities;*' and 
this discretion cannot be judicially reviewed in the 
absence of any provision that it may be.§? But a 
city having exclusive power over its streets has au- 
thority to empower its officers’to stop and suppress 
such coasting.’? An ordinance prohibiting coasting 
on certain named streets excludes the act of coast- 
ing, so far as confined to streets not enumerated, 
from the operation of a general ordinance pro- 
hibiting games, interfering with the free and safe 
use of the streets, on all streets of the munici- 
pality.8* 

Roller skating.8° An ordinance which - prohibits 
roller skating on a street only as a sport does not 
infringe the right of the public to travel on the 


77. See statutes and ordinances, 
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street on roller skates;8* and where a portion of a 
street on which such skating is prohibited had been 
so given up to the sport as to constitute a serious 
injury to abutting property owners, if not an un- 
reasonable obstruction of traffic, the ordinance is 
neither unreasonable nor arbitrary.®’ An ordinance 
is a valid exercise of the city’s police power, which 
prohibits a person on roller skates from grasping 
any vehicle moving on the street,®& even though its 
terms are regarded as including an inhibition against 
such act by the owner of the vehicle.*® 

[§ 3889] (6) Moving Building on Streets®°—(a) 
In General. A citizen has a common-law right to 
make a reasonable use of the streets for the purpose 
of moving a building across or along the. same from 
one location to another.°! The primary and ordi- 
nary use of a street, however, is for the purpose of 
travel and transportation by the general public;%? 
and as its use for moving buildings is for the sole 
benefit of the owner of the building to be moved, it 
is an unusual and extraordinary use,®? and is not 
within the rights enjoyed by the public as a use of 
the public streets,®* notwithstanding the city char- 


ter confers on the city council power to regulate. 


the subject.9® 


[§ 3890] (b) Regulation and Restriction. Being 


{a] The playing of a game of 
“tag” in a public street does not con- 
stitute a violation of an ordinance 
forbidding persons to engage in 
games, sports, or amusements in the 
streets or on the sidewalks which 
would frighten horses or interfere 
with any teams, vehicles, or persons 
passing along the streets or side- 
walks. Star Brewery Co. v. Houck, 
222 Ill. 348, 78 NE 827, 113 AmSR 420 
[aff 126 Ill. A. 608]. 

[b] A boy riding a bicycle in a 
street to go to a neighboring town for 
amusement is not using the street as 
a playground, within a statute pro- 
hibiting play or amusement interfer- 
ing with the convenience and use of 
street by persons traveling, ete., but 
is a traveler within a statute provid- 
ing for free use of streets for travel- 
ers. Coope v. Scannell, 238 Mass. 288, 
130 NE 494. 

78. Billington v. Miller, 75 N. J. L. 
415, 67 A 935, 

79. Care of motor vehicle driver 
as to persons coasting see Motor Ve- 
hicles §§ 795, 800. 

Liability of municipality for fail- 
ure to prevent coasting see supra 

§ 1784 in 48 C. J. 

80. Burford v. Grand Rapids, 53 
Mich. 98, 18 NW 571, 51 AmR 105; 
Lynch v. Public Serv. Corp., 82 N. J. 
I. 712, 88 A 382, 42 LRANS 865; Idell 
v. Day, 273 Pa. 34, 116 A 506, 20 ALR 
1429; Feldman v. Riccordino, 58 Pa. 
Super. 114. 

{a] Reason for rule.—‘Coasting 
does not necessarily interfere with 
the customary use of the street, and 
might be indulged in with no serious 
inconvenience to any one, not only in 
many places in the county towns, but 
even within the limits of incorpo- 
rated cities and villages.”” Burford 
v. Grand Rapids, 53 Mich. 98, 104, 18 
NW 571, 51 AmR 105. 

81. Burford v. Grand Rapids, su- 
pra. 

[a] Reason for rule.—‘‘It could 
not be seriously contended that for 
the municipal authorities to permit 
coasting upon such a street would be 
to license a public nuisance. On the 
contrary, as the sport itself is health- 
ful and exhilarating, it seems emi- 
nently proper, if the street is not put 
to other publice use, that this diversion 
be allowed, if not expressly sanc- 
tioned. The sportitself is not entirely 


foreign to the purposes for which 
public ways are established; for the 
use of these ways for pleasure riding 
is perfectly legitimate, and coasting 
is only pleasure riding in a series of 
short trips repeated over the same 
road, not differing essentially from 
the riding in sleighs of which so 
much is seen on some of the streets 
of northern cities, when suitable 
weather and proper condition. of 
roads invite to this enjoyment.” Bur- 
ford v. Grand Rapids, 53 Mich, 98, 
104, 18 NW 571, 51 AmR 105. 

82. Burford v. Grand Rapids, su- 
pra, 

83. Faulkner y. Aurora, 85 Ind. 
130, 44 AmR 1. 

84. Cowles v.: Springfield Gas 
Light Co., 234 Mass. 421, 125 NE 589. 

[a] Effect of ordinance.—An ordi- 
nance providing that ‘‘No person shall 
course, coast, or slide on any sleigh, 
sled, or other vehicle, in, along, or 
upon the streets and portion of 
streets hereinafter named,” excludes 
the act of coasting from a provision 
that no person shall, within the limits 
of any street or highway in the city, 
play at any game of ball or fly a 
kite or balloon or throw any stone 
or other missile, or engage in any 
other game, amusement, or exercise 
interfering with the free, safe, and 
convenient use of such street or high- 
way by any person traveling or pass- 
ing along the same. Cowles v. 
Springfield Gas Light Co., 234 Mass. 
421, 125 NE 589. 

85. Care of motor vehicle driver 
as to persons on roller skates see 
reeiae Vehicles §§ 779 note 32 [a], 

86. Billington v. Miller, 75 N. J. L. 
415, 67 A 9365. 

87. Billington v. Miller, supra. 

88. Renfroe v. Colins, 201 Ala. 489, 
78S -895. 


89. Renfroe vy. Collins, supra. 

90. Building regulations in gen- 
eral see supra §§ 356-406 in 48 C. J. 

91. U. S.—Edison Electric Light, 
ete., Co. v. Blomquist, 185 Fed. 615. 

Nebr.—State v. Omaha, etc., St. Co., 
100 Nebr. 716, 161° NW 170. 

N. H.—Graves v. Shattuck, 35 N. H. 
257, 69 AmD 536. 

N. Y.—Hinman y. Clarke, 121 App. 
Div. 105,,105 NYS 725 [aff 51° Misc. 
252, 100 NYS 1068, and aff 193 N. Y. 
640 mem, 86 NE 1125 mem]; Western 
New York, etc., Tract. Co.’v. Stillman, 


68 Misc. 456, 124 NYS 246 [aff 143 
App. Div. 717,128 NYS 363]. 

N. C.—Weeks v. Carolina Tel., ete., 
Co., 168 N. C. 468, 470. 84 SE 812, 
AnnCas1917C 75 [quot Cyc]. 

“A reasonable use of the streets 

for the purpose of moving buildings 
1S proper and necessary.” Weeks v. 
Carolina Tel., etc., Co., supra. 
- [a]. Rule applied.mAn owner of 
two buildings obtained, under an 
ordinance, permission from the de- 
partment of works to move them 
through the streets to a new location, 
and thereafter the department re- 
scinded such permission, but plaintiff 
moved a wing of one of the houses 
into the street, when the council 
passed a resolution that he should 
tear down the building where it stood, 
and remove the obstruction forth- 
with, and forbidding any further re- 
moval along the streets. It was held 
that, as plaintiff had a common-law 
right to a reasonable use of the 
street to move his buildings, the reso- 
lution was void. Hinman v. Clark, 51 
Misc. 252, 100 NYS 1068 [aff 121 App. 
Div. 105, 105 NYS 725 (aff 193 N, Y, 
640 mem, 86 NE 1125 mem)]. - 

‘92. See supra § 3867. 

93. U. S.—Edison Electric Light, 
ete., Co. v. Blomquist, 185 Fed. 615. 
nea p. ea 204 Ala. 391, 

en certiorari 17 Ala. A. 4: 
86 S 82), Sota E he 
ABE hal Waa ne cochonen ala Ri Cot, 
nd. 7 N 8, 30 AmS 
15 LRA 64. Brat 

Mass.—Day vy. Green, 4 Cush. 433. 

Mich.—Kibbie Tel. Co. v. Land- 
phere, 151 Mich. 309, 115 NW 244 16 
LRANS 689. : 

Minn.—Edison Electric Light, etc. 
Co. v. Blomquist, 110 Minn. 163, 124 
NW 969, 125 NW 895, 186 AmSR 460. 

N. J.—New York, etce., Tel. Co. v. 
Dexheimer, 14 N. J. L. J. 295, 

N. D.—Northwestern Tel. Exch. Co, 
v. Anderson, 12 N. D. 585, 98 NW 706, 
Sep AmSR 586, 65 LRA 771, 1 AnnCas 

: Oh.—Toledo, ete., Tract. Co. v. Ster- 
ling, 29 Oh. Cir. Ct. 2275: Clyde: ‘Tel: 
Co. v. Parmenter, 8 OhNPNS 147. 

94 Dickson v. Kewanee Electric 
Light, ete. ,Co., 53 Ill. A. 379; New 
York, ete., Tel. Co. v.. Dexheimer, 14 
N. J. L. 295; Cleveland Tel. Co. v. 
South Newburgh, 4 OhNPNS 624. 

95. Edison Electric Light, étc., Co. 
v. Blomquist, 185 Fed. 615. > 


LLL LLL LLL LLL LA A ALL 
For later cases, developments and changes in the law see cumulative Annotations; same title, page and note number, 
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an unusual or extraordinary use,°* the moving of a 
building across or along a public street is subject 
to such reasonable regulations and restrictions as 
the municipality, under its power to regulate and 
control its streets, may impose.®? It might be com- 
petent for a municipality to prohibit the moving of 
houses along its streets, at least in populous dis- 
tricts;°* but it has been held that while the eom- 
mon council has the power to enact by general 
ordinance regulations for the moving of buildings 
through the public streets, it cannot exercise such 
power in each case by resolution.®? 

Permit. Regulations have been upheld and en- 
forced which require that, before use of the streets 
may be made for the moving of a building, a permit 
- or license therefor must be obtained from certain 
municipal authorities; and make the issuance of 
such permit dependent upon applicant’s compliance 
with certain conditions or requirements provided 
by the regulation.2 The power of a municipality 
in this regard is not legislative, but simply admin- 
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istrative;? and such an ordinance comes within the 
police power of the state,* and does not deprive the 
citizen of his ‘‘property without due process of 
law,’’ or deny to him ‘‘the equal protection of the 
laws.’’® If the ordinance requires that such a 
permit shall issue upon certain conditions being 
complied with, the issuing official cannot refuse a 
permit, upon such compliance being made;* nor 
can he question the character of applicant, where 
such applicant has been duly licensed to remove 
buildings as required by the ordinance.” A permit 
to move a building of described dimensions through 
a city street does not justify the moving of a larger 
building. An owner who obtains permission of the 
municipality to move his building through the city 
streets is under an obligation to complete the re- 
moval within a reasonable time,? and if he fails 
to do so and the building is allowed to obstruct 
travel and become a public nuisance, the municipal- 
ity may, after notice to the owner, destroy or re- 
move the building without liability therefor, unless 


96. See supra § 3871. N. C.—Weeks vy. Carolina Tel., etc., 
$7. Ind.—Indiana R. Co. v. Cal-} Co., 168 N. C. 468, 470, 84 SE 812, Ann 

vert, 168 Ind. 321, 80 NE. 961, 10] Casi1917C 75 [quot Cyc]. 

LRANS 780, 11 AnnCas 635. Oh.—Cleveland Tel. Co. v. South 
Mich.—Kibbie Tel.- Co. v. Land-| Newburgh, 4 OhNPNS 624. 

phere, 151 Mich. 309, 115 NW 244, 16 Utah:—Eureka v. Wilson, 15 Utah 


LRANS 689. 

Nebr.— State v. Omaha, etc., St. R. 
Co., 100 Nebr. 716, 161 NW 170. 

N. Y.—Western New York, ete, R. 
Co. v. Stillman, 68 Misc. 456, 124 NYS 
246 [aff 143 App. Div. 717, 128 NYS 
363]; Hinman y. Clark, 51 Misc. 252, 
100 NYS 1068 [aff 121 App. Div. 105, 
105 NYS 725 (aff 193 N. Y. 640 mem, 
86 NE 1125 mem)]. 

N. C.—Weeks v. Carolina Tel., etc., 
Co., 168 N. C. 468, 470, 81 SE 812, 
AnnCas1917C 75 [quot Cyc]. 

Oh.—Toledo, ete., Tract. Co. v. Ster- 
ling, 29 Oh: Cir. Ct. 227; Clyde. Tel. 
Co. v. Parmenter, 8 OhNPNS 147. 

[a] Reason for rule.—‘“Such a reg- 
ulation is not wholly one which re- 
lates to private interests. It affects 
the rights of real estate owners gen- 
erally throughout the city, and it may 
be said to be of importance to the 
municipality. There may, in the 
legislative judgment, be a public ad- 
vantage in encouraging property own- 
ers to place new and better improve- 
ments upon their real estate, and it is 
obvious that it might reasonably be 
regarded as quite unwise to pursue a 
course which would compel property 
owners either to allow buildings to 
remain upon sites which should be 
better improved, or to wreck such 
buildings as a means of getting rid 
of them. The principle which finds 
expression in the maxim, sic utere 
tuo ut alienum non ledas, has been 
said to be the source of the police 
powers, and to furnish the implied 
condition upon which every member 
of society possesses and enjoys his 
property.’ Indiana R. Co. v. Calvert, 
foo" Ind. 321, °331,,°80, NE 961) -10 
LRANS 780, 11 AnnCas 635. 

98. Indiana R. Co. v. Calvert, su- 
pra. 

99. Hinman v. Clark, 51 Misc. 252, 
100 NYS 1068 [aff 121 App. Div. 105, 
105 NYS 725 (aff 1938 N. Y. 640 mem, 
86 NE 1125 mem)]. ; 

1. U, S.—wWilson v. Eureka City, 
173 U.S. 32, 19 SCt 317, 45 L. ed. 603 
[aff 15 Utah 53, 67, 48 P 41, 150, 62 
AmSR 904]. 

Mass.—Day v. Green, 4 Cush. 433. 

Mich.—Kibbie Tel. Co. v. lLand- 
phere, 151 Mich, 309, 115 NW 244, 16 
LRANS 689. 

Minn.—Edison Electric Light, etc., 
Co. v. Blomquist, 110 Minn. 163, 124 
NW 969, 125 NW 895, 136 AmSR 460. 

N. H.—Concord v. Burleigh, 67 N. 
H. 106, 36 A 606. 

N. Y.—Hinman vy. Clarke, 121 App. 
Div. 105, 105 NYS 725 [aff 51 Misc. 
252, 100 NYS 1068, and aff 193 N. Y. 
640 mem, 86 NE 1125 mem]. ; 


» 


538. 48.9P 4d “Patt, 17340... S:232,/ 219s SCt 
317, 43 L. ed. 603]. 

[a] Under statutory power to 
regulate the use of streets and pre- 
vent obstructions being placed there- 
on, a city may, by ordinance, prohibit 
the moving of buildings into and 
upon any of its highways without 
permission, and may designate an of- 
ficer or committee to grant, permis- 
sion, upon application therefor, on 
proper occasions. Eureka yv. Wilson, 
15 Utah 53, 48 P 41 [aff 173. U. S. 32, 
19 SCt 317, 43 L. ed. 603]. 

[b] Construction of regulation.— 
An ordinance declaring that no per- 
son shall remove any building along 
or across any street “without per- 
mission from the Department of 
Works, and shall give such” bond to 
the city as the department shall re- 
quire, is effective only to limit the 
common-law right to use the streets 
for the removal of buildings to such 
cases as the department of works 
shall approve in the reasonable exer- 
cise of its discretion. Hinman_ v. 
Clarke, 121 App. Div. 105, 105 NYS 
725 [aff 51 Misc. 252, 100 NYS 1068, 
and aff 193 N. Y. 640 mem, 86 NE 
1125 mem]. ‘ 

{[c] Delegation of power. — (1) 
Where the ordinance requires such 
license to be granted by the mayor 
and aldermen, the board of aldermen 
cannot delegate to the mayor alone 
the power to grant such _ licenses, 
Day v. Green, 4 Cush. (Mass.) 433. (2) 
Where a city charter gives the de- 
partment of works of the city no spe- 
cial power as to regulating the mov- 
ing of buildings through the streets, 
the common council may not delegate 
to such department any authority in 
reference thereto. Hinman vy. Clark, 
51 Misc. 252, 100 NYS 1068 [aff 121 
App. Div. 105, 105 NYS 725 (aff 193 
N. Y. 640 mem, 86 NE 1125 mem)]. 

[d] Ministerial powers.—The pow- 
ers delegated to the commissioner of 
public works by a house movers’ ordi- 
nance, providing that upon approval 
of a bond of a person desiring to 
move a house a license shall be is- 
sued by obtaining a permit from the 
commissioner of public works, which 
shall state all the conditions, pre- 
scribe the route to be taken, and limit 
the time, are ministerial, and not leg- 
islative. Edison Electric Light, etc., 
Co. v. Blomquist, 110 Minn. 163, 124 
NW 969, 125 NW 895, 136 AmSR 460. 

2. Robinson y. Otis, 30 Cal. A. 769, 
159 P 441. 

[a] Consent of property owners 
and filing of bond.—Under a statute 
authorizing a city.to permit, regulate, 


or prohibit the placing of obstruc- 
tions on streets, and authorizing any 
city to make and enforce police regu- 
lations not conflicting with general 
laws, an ordinance under the police 
power regulating the moving of build- 
ings upon streets, providing for the 
issuance of a permit upon written 
application showing the consent of 
certain property owners, the filing of 
a bond and the character of building 
to be removed, and prohibiting such 
removal in the absence of the re- 
quired permission, is valid. Robinson 
v. Otis, 30 Cal. A. 769, 159 P 441. 
Naas rane Weer 15 Utah 53, 
a Nees, 19. SCtiBLT, 
43 L. ed. 603]. : 

4 Eureka y. Wilson, supra. 

5. Eureka v. Wilson, supra. 

[a]. Reason for rule.—‘Laws of 
this character, enacted under the po- 
lice power of the state, are not in- 
tended to impose an unnecessary or 
unequal restriction upon any person, 
or to unjustly discriminate between 
citizens, but to promote the -general 
good with the least possible incon- 
venience to the individual. HExamin- 
ing the provisions of the section of 
the ordinance under consideration, we 
do not perceive that they contravene 
any of the principles stated, nor do 
they authorize any unjust discrimina- 
tion between citizens in the use of 
the highway. They apply to all.alike, 
under like circumstances, and are 
necessary to the good order of” the 
“City, the peace, welfare, and comfort 
of its inhabitants; simply forbidding 
an unusual and extraordinary use of 
the highway by any citizen without 
first having obtained permission for 
such use from an officer. There is no 
attempt to interfere with the usual 
and ordinary use of the highway, but 
it is made unlawful for any person to 
so use his own property as to mate- 
rially injure the personal rights and, 
property of others. This is in entire 
harmony with the maxim, ‘Sic utere! 
tuo ut non alienum ledas.’ That a, 
person has the right to move a build- 
ing into and upon the streets of aj 
city, thronged, as they frequently are,, 
with people, without any restraint or 
control, is a proposition both unsound 
and unreasonable. No such right ex-4 
ists at common law. Nor is the de- 
nial thereof a violation of any statu- 
tory or constitutional law.’ Bureka 
v. Wilson, 15 Utah, 58, 65, 48 P 41! 
[az 173 U. S. 32, 19 SCt 317, 43 L. ed! 
603]. { 
6. Blocki v. Krueger, 121 Tll. A, 


7. Blocki v. Krueger, supra. 

8 Com. v. Byard, 200 Mass, 175, 
86 NE 285, 20 LRANS 814. 

9. Keating v. Macdonald, 73 Conn. 
125, 46 A 871; Indiana R, Co. v. Cal- 
vert, 168 Ind. 321, 80 NE 961, 10 
LRANS 780, 11 AnnCas 635. 
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its action is so unreasonable or unjust as to be in- 
consistent with legal principles.’° 

Revocation of permit. Where it appears, after a 
building had been moved a short distance, that 
injury to trees has already resulted, and that further 
injury will result, the permit may be revoked by 
the municipality under its power to direct the regu- 
lating and planting of shade and ornamental trees 
along the streets and to prevent the injury and de- 
facement of such trees,! and the fact that the 
holder of the permit has given a bond conditioned 
that he will not injure the trees does not give him 
a right to injure them;1? nor does the city’s failure 
to ascertain that the moving of the building could 
not be done without a breach of an ordinance pro- 
tecting shade trees give him a right to damage 
for a revocation of the permit.*® But where the 
moving of such building is not affected by an ordi- 
nance at the time the building is moved into the 
street, a city department cannot thereafter inter- 
fere with its being moved,!* and a permanent in- 
junction to this effect may be granted." 

[§ 3891] (c) Interference with Use by Others— 
aa. In General. Neither the moving of a building 
nor the operation of a telegraph, telephone, or other 
public service line along a street is an original 
or primary use of the street, but both are permissi- 
ble under proper restrictions and with due regard 
to the rights of others;*® and the use of a public 
street to move'a building, requiring consent of the 
proper municipal authorities, also requires exercise 
of reasonable care so as not to interfere unreason- 

10. Keating v. Macdonald, 73 Conn. 


125, 46 A 871. i [a] 
li. Hickok v. Mt. Vernon, 146 App. 
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Davis, 17 Pa. Dist. 1036. 
Rights of company superior. 
—The right of a telephone and tele- 


ably. with the publie right,’’ the question whether 
the use made of the street is a reasonable one being 
a question of fact and usage in each particular 
case.18 Even where permissive use of the streets 
is given therefor, such use is subordinate to any 
other lawful use to which the street was subject 
when the permit was granted,'® such as the usual 
and ordinary running of the cars of a street rail- 
road;2° and it, has been held that a street railway 
is not under any duty to remove obstructing posts 
or poles on demand of the mover of the building.?+ 
But where the moving of a building, if done with 
municipal authority, does not unreasonably obstruct 
public travel, nor unduly invade private rights, and 
the work is done with due expedition, it does not 
create a nuisance ;?* nor does it give a right of action 
in damages.?* 

[§ 3892] bb. Interference with Wires of Public 
Service Company. In some jurisdictions, it is ex- 
pressly provided that a mover of a building, under 
permission from the municipal authorities, has the 
right, upon giving a prescribed notice thereof, to 
cut the wires of a publie service company to permit 
the passage of the building;?* and regulations have 
been upheld, as not depriving a public service com- 
pany of its property without due process of law,?> 
or by eminent domain,?° under which regulations 
such company may be required to remove its poles 
and wires temporarily to allow the passage of build- 
ings, when found by the proper authorities to be 
necessary,”" and to make such removal at the com- 


apply to lines for the transmission 
of electricity for heat or power ex- 
cept by street railroad companies, the 


{§§ 8890-3892. 


Div. 599, 130 NYS 254 [app dism 207 
N. Y. 736 mem, 101 NH 1105 mem]. 

12. Hickok v. Mt. Vernon, supra. 

13. Hickok y. Mt. Vernon, supra. 

[a] Evidence.—Where, in an ac- 
tion to recover damages for the revo- 
cation of a permit to move a house 
through city streets, it appears that 
the permit was revoked on account of 
injury that had been and would be 
done to shade trees, it is error to ex- 
elude evidence of the prospective in- 
jury to trees on the streets through 
which the house would pass. Hickok 
vy. Mt. Vernon, 145 App. Div. 599, 130 
NYS 254 [app dism 207 N. Y. 736 
mem, 101 ME 1105 mem]. 

14. Hinman v. Clark, 51 Misc. 252, 
100 NYS 1068 [aff 121 App. Div. 105, 
105 NYS 725 (aff 193 N. Y. 640 mem, 
86 NE 1125 mem)]. 

15. Hinman vy. Clark, supra. 

Protection of public property by 
injunction generally see Injunctions 

429. 
atae Clyde Tel. Co. v. Parmenter, 
8 OhNPNS 147. 

Right of telegraph or telephone 
company to use streets see Tele- 
graphs and Telephones [37 Cyc 1617]. 

17. Ex p. AShworth, 204 Ala. 391, 

86 S 84 [den certiorari 17 Ala. A. 451, 
86 S 82]; Western New York, etc., 
Tract. Co. v. Stillman, 143 App. Div. 
717, 128 NYS 3863 [aff 68 Misc. 456, 
124 NYS. 246]. 
@. 18. Indiana R. Co. v. Calvert, 168 
Ind. 321, 80 NE 961, 10 LRANS 780, 
11 AnnCas 635; Western New York, 
ete., Tract. Co. v. Stillman, 1438 App. 
Div. 717, 128 NYS 3638 [aff 68 Misc. 
456, 124 NYS 246]. 

19. Ex p. Ashworth, 204 Ala. 391, 
86 S 84 [den certiorari 17 Ala, A. 451, 
86 S 82]; Edison Hlectric Light,. etc., 
Co. v. Blomquist, 110 Minn. 168, 124 
NW 969, 125 NW 895, 136 AmSR 460; 
Northwestern Tel. Exch. Co. v. An- 
derson, 12 N. D. 585, 98 NW 706, 102 
AmSR 580, 65 LRA 771, 1. AnnCas 
110; (Central Dist... etc:,) Tel. ,Co. Vv, 


graph company to maintain its wires 
and cables lawfully constructed on a 
street of a municipality under statu- 
tory authority is superior to the right 
of a citizen to use the street to move 
a building under a license from the 
municipal authorities. Central Dist., 
rive Tel. (Cox Vv. Davis, it Pa. ‘Dist 
6. 

20. Millville Tract. Co. v. Goodwin, 
53 N. J. Eg. 448, 32 A 2638. 

21. Ex p. Ashworth, 204 Ala. 391, 

86 S 84 [den certiorari 17 Ala. A. 451, 
86 S 82). 
22. Indiana R. Co. v. Calvert, 168 
Ind. 321,80 NE 961, 10 LRANS 780, 
11 AnnCas 635; Graves v. Shattuck, 
385 N. H. 257, 69 AmD 536; Western 
New York, etc., Tract. Co. v. Stillman, 
143 App. Div. 717, 128 NYS 363° [aff 
68 Misc. 456, 124 NYS 246]. 

[a] Injunction.—(1) Where the 
moving of a building duly authorized 
by the municipal authorities will not 
amount to an unreasonable use of the 
streets, such a use cannot be re- 
strained by a public Service corpora- 
tion. Western New York, ete., Tract, 
Co. v, Stillman, 148 App. Div. 717, 128 
NYS 363 [aff 68 Misc. 456, 124 NYS 
246]. (2) Protection of public prop- 
erty by injunction generally see In- 
junctions § 429. 

23. Indiana R. Co. v. Calvert, 168 
Ind. 321, 80 NE 961, 10 LRANS 780, 
11 AnnCas 6385. 

24. See statutory provisions. 
[a] In Massachusetts (1) 
Pub. St. (1882) c 109 17, which au- 
thorizes the cutting of telegraph and 
telephone wires when necessary for 
the moving of a building, etce., on the 
giving of a specified notice to the 
owners, and St. (1883) c¢ 221° 8 1, 
which declares that all provisions of 
law granting authority to erect or 
maintain telegraph and _ telephone 
lines, except Pub. St. (1882) c¢ 109, 
§§ 16, 18, shall apply to electrie light 
lines, and St. (1895) ec 350 § 1, which 
declares that all such provisions shall 


under 


wires of an electric light company 
may be cut, on notice, when neces- 
sary for the removal of a building. 
A. M.- Richards Bldg. Moving Co. v. 
Boston Electric Light Co., 188 Mass. 
265, Key NE 350. (2) The moving of 
a building along a highway when per- 
mission is obtained from the proper 
authorities is a use of the highway 
within a statute providing for the 
necessary cutting, disconnecting, or 
removing of electric wires in the 
necessary use of streets. A.M. Rich- 
ards Bldg. Moving Co. v. Boston Blec- 
bars Tet Co., supra. 
5 tate -v. Omaha, etc., St. R. p 
100 Nebr. 716, 161 NW 170, Peis 
. Migde oh ee ee we Calvert, 168 
nd. é 4) » 10 LRA 
11 AnnCas 635. NS taes 
[a] Compelling raising of wires.— 
Compelling a street railroad company 
by ordinance, temporarily to raise its 


Wires to permit a house to be moved: 


thereunder, is not a taking of prop- 
erty by eminent domain, although ex- 
pense results. Indiana R. Co. v. Cal- 
vert, 168 Ind. 321, 80 NE 961, 10 
LRANS 780, 11 AnnCas 635, * 

Eminent domain generally see Emi- 
nent Domain 20 C. J. p 501. 

27. Indiana R Co. v. Calvert, 168 
Ind. 321, 80 NE 961, 10 LRANS 780, 
11 AnnCas 635; State v. Omaha, ete. 
St. R. Co., 100 Nebr. 716, 161 NW 170: 
Cleveland Tel. Co. v. South New- 
burgh, 4 OhNPNS 624. 

[a] Authority of probate court.— 
The moving of a building across or 
through a public street, in such a 
manner as may be prescribed or per- 
mitted by ordinance enacted by coun- 
cil, is a lawful, but not a public, use 
of the street, and involves a privilege 
with reference to which the probate 
court has no duty to perform to im- 
pose upon a telephone company any 
requirement of altering or adjusting 
its equipment for the purpose of al- 
lowing ‘such movement, under a stat- 
ute providing for its intervention in 
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pany’s own expense.?® Even in the 


tory or municipal regulations as to raising or remov- 
ing wires or poles, it has been held that the expense 


thereof should be borne by the 


the interference is not unreasonable and the expense 
inconsiderable.?® But on the other hand, under other 
regulations, such wires or poles need not be moved 
by, or at the expense of, the public service com- 
pany, but such changes, if necessary to permit of the 
moving of the building, must be made by, or at the 
expense of, the house mover;*° and where a permit 
to move a building prohibits the interference with 
wires for the purpose of moving, the mover may 
be enjoined except upon condition that he give rea- 
sonable notice to the company to remove the wires 
and execute a bond to pay the reasonable expense 
It has also been held that a house mover 
is not justified in cutting wires which do not hang 
lower than is authorized by the municipality.®? 
[§ 3893] (7) Other Uses and Regulations. 


thereof.*! 


for business purposes.*? 


fixing a mode of the use of the streets 
by such a company, where the com- 
pany and municipality fail to agree. 
Cleveland Tel. Co. v. South New- 
burgh, 4 OhNPNS 624. 

28. Indiana R. Co. v. Calvert, 168 
Ind. 321, 80 NE 961, 10 LRANS. 780, 
11 AnnCas 635; State v. Omaha, etc., 
, Re Coz, 100) °-Nebrs 7.16; “26a NW 

[a] hus, under a general ordi- 
nance of the city requiring companies 
using or operating poles and wires 
temporarily to remove the same to 
allow the passage of a building which 
it may be necessary to move along or 
across any Street, an ordinance giving 
a franchise to a street car company 
which provides that such company 
shall so construct its track “as to 
present the least possible obstruc- 
tion to the ordinary and public use’”’ 
of the street may be construed to in- 
clude the moving of buildings along 
the street as a public use of the 
street and to require the company 
temporarily to remove its.wires to 
allow the passage of buildings when 
found by the proper authorities to 
be necessary, and to require the cor- 
poration to pay the expenses. State 
v. Omaha, etc., St. R. Co., 100 Nebr. 


716, 161 NW 170. 


[b] A municipal corporation hav- 
ing plenary powers over its streets 
may authorize the moving of a house 
along them and require a public serv- 
ice corporation whose wires would 
be interfered with thereby to move 
them at its expense so as to permit 
the house to pass. Indiana R. Co. v. 
Calvert, 168 Ind. 321, 80 NE 961, 10 
LRANS 780, 11 AnnCas 635. 

29. Missouri Pac. R. Co. v. Sproul, 
Po 608, 162 P 298, LRAI1917C 


30. Clyde Tel. Co. v. Parmenter, 
8 OhNPNS 147; Central Dist, etc., 
Tel. Co. v. Davis, 17 Pa. Dist. 1036; 


Winnipeg Electric R. Co. v. Delisle, 


31 Man. 3 WestWkly 

845. 
[a] ft 

(1) A statutory provision that tele- 


355, [1921] 


phone and telegraph lines shall not 


be so constructed as to incommode 
the public use of roads, streets, lanes, 
or highways, refers to the usual and 
ordinary purposes for which public 
highways are used by the public in 
general, and not to such unusual and 
extraordinary uses as the moving of 
large buildings along or over the 
Same, and hence the company will 


not be required to raise its wires or 


cables at its own expense to such a 
height as to permit a building to be 
moved under them, although the 


_ OWner may do so upon paying its 
“reasonable charges for raising them 
and 


readjusting them afterward. 


[44 C. J.— 66] 


An ordinance prohibiting 


Construction of provisions,— |, 
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absence of statu- 


company, where 


sonable eare.®® 


Use 


Central Dist., ete., Tel. Co. v. Davis, 

17 Pa. Dist. 1036. (2) The moving 

of a building does not necessarily 

come within the words ‘‘the exercise 
of the public right of travel’? under 

a statute providing that. if, in the ex- 

ercise of the public right of travel, it 

is necessary that wires or poles be 
temporarily removed by cutting or 
otherwise, the public utility shall, at 
its own expense, upon reasonable no- 
tice in writing from any person re- 
quiring it, remove such wires and 
poles, and, therefore, a public utility 
is not obliged to remove its wires at 
its own expense to allow the moving 
of a building along a highway. Win- 

nipeg Electric R. Co. v. Delisle, 31 

Man. 355, [1921] 3 WestWkly 845. 
[b] he vested rights of a tele- 

phone company, arising from prior 

occupancy under a franchise require 
that, where poles, wires, or cross 
arms must be removed, or the shape 
of a building modified, in order that 
it may be moved along a street upon 
which a telephone line is located, the 
expense of such changes must be 
borne by the house mover. Clyde 

Tel. Co. v. Parmenter, 8 OhNPNS 147. 
31. Edison Electric Light, etc., 

Co. v. Blomquist, *110 Minn. 1638, 124 

NW 969, 125 NW. 895, 136 AmSR 460. 
32. NewYork, etc, Tel. Co. v. 

Dexheimer, 14 N. J. L. J. 295. 

[a] A person having a_ special 
license to move a house along a street 
is not justified in cutting the wires 
of a telephone company overhanging 
a highway which may be an obstruc- 
tion in the way of moving the house, 
provided the company was authorized 
to stretch the wires and they were lo- 
cated in accordance with the city 
ordinance, but it is otherwise of wires 
which hang lower than the ordinance 
prescribes. New York, etc., Tel. Co. 
v. Dexheimer, 14 N. J. L. J. 295. 

33. Licensing business or occupa- 
tions generally see Licenses §§ 69-88. 

Regulation of: 

Business and occupations under po- 
lice power in general see supra §§ 
407—411 in 43 C. J. 

Hawkers and peddlers in general see 
Hawkers and Peddlers §§ 8, 9. 

Use of street for private purposes in 
general see supra §§ 3782-3785. 
34. State v. Barbelais, 101 Me, 512, 

64 A 881; Com. v. Ellis, 158 Mass. 555, 

33 NE 651. 

[a] Construction. — An ordinance 
providing that no person shall in any 
part of a public street carry on any 
trade or business does not prohibit 
persons passing on the street from 
consummating business transactions, 
nor prohibit a person from making a 
sale of an article to another on the 
street, but prohibits a person from 
offering articles for sale to the public 


Distribution of handbills.4° 
a municipality, in the exercise of its police power, 
may prohibit the distribution of handbills which 
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the carrying on of any trade or business in any part 
of a public street, without a permit therefor, un- 
less such trade or business is authorized by statute 
or ordinance, is a valid regulation,’* and when rea- 
sonably construed is not unreasonable or oppres- 
sive,*> notwithstanding the acts prohibited would 
not of themselves necessarily obstruct travel or in 
any way create a nuisance.*6 
Driving animals through streets.*7 Power to regu- 
late and control the driving of cattle through the 
streets will not sustain an ordinance effectually 
prohibiting such driving.®® 
hibiting any person from permitting cattle under 
his care to go upon the sidewalk is not void for 
unreasonableness, because the driver is’ thereby 
bound at all hazards to prevent their going on the 
sidewalk and is not excused by the exercise of rea- 


But an ordinance pro- 


It has been held that 


in a public manner, either from a 
permanent stand or from a cart which 
he drives along the street, stopping 
whenever anyone on the street de- 
Sires to make a purchase. State v. 
Barbelais, 101 Me. 512, 64 A 881. 

{b] Acts within prohibition. — 
Where a person sells strawberries, 
pineapples, and barianas out of a 
pusheart in a street, but does not 
block the highway, and goes from 
place to place disposing of fruit to 
whomsoever expresses a desire to pur- 
chase the same, such acts are within 
an ordinance prohibiting any person 
from carrying on any trade or busi- 
ness in any part of a public street. 
State v. Barbelais, 101 Me. 512, 64 A 


881. 
State y. Barbelais, 101 Me. 512, 
514, 64 A 881. 

“The ordinance is not inconsistent 
with any provision of law, and we 
are unable to perceive anything un- 
reasonable in an ordinance, when rea- 
sonably construed, the object of 
which is to prevent the carrying on 
of trade or business in the public 
streets of a city. Upon the contrary 
it seems to us to be a salutary regu- 
lation by the municipality as to the 
use of its public streets. Streets are 
located and constructed, and. the pri- 
vate property of individuals taken 
therefor, by the exercise of the right 
of eminent domain, when necessary, 
for the public purpose of travel, and 
not that other individuals may use 
these streets for the private purpose 
of carrying on trade or business 
therein.” State v. Barbelais, supra. 

36. State v. Barbelais, supra. 

“The carrying on of trade or busi- 
ness in the public streets by one, or 
by a few persons, might not be of 
sufficient consequence to materially 
obstruct the public travel, while if 
the same thing should be done by 
many it might create a serious ob- 
struction and nuisance, and what may 
be done by one in this respect, all 
must have an equal right to do. The 
purpose of this ordinance was to 
preserve the use of the streets in the 
city for the public purposes for which 
all streets and ways are constructed.” 
State v. Barbelais, supra. 

37. Animals generally see Animals 
EO, de cal 

Regulations of animals under po- 
lice power generally see supra §§ 332-— 
840) in 43.C. J. 

38. McConvill v. Jersey City, 39 
ING a OO: 

39. Com. v. Curtis, 9 Allen (Mass.) 
266. 
Use of sidewalk generally see infra 

3894. 

: 40. Regulation of distribution of 
pamphlets and circulars generally se« 
supra § 426 in 43 C, J. 
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will naturally be thrown by the receiver into the 
streets and tend to frighten horses;*! but as to 
this there is authority to the contrary.*” 

[§ 3894] d. Use of Sidewalk—(1) In General. 
The roadway or middle of the street is for the use 
of animals and vehicles, the sidewalk is generally 
reserved exclusively for pedestrians,** and a pedes- 
trian has a right to assume that a sidewalk is safe 
to walk upon even at a point where a private drive- 
way crosses it.4° The use of the sidewalk, however, 
is subject to reasonable regulations and restrictions 
by the municipality, under its police power,*® and an 
ordinance has been held valid which prohibits the 
exposure of produce and commodities on a side- 
walk.47 The governing bodies of cities and towns 
are also generally invested with authority to desig- 
nate the portion of the street to be used by pedes- 
trians,*® and, where such designation has been made, 
abutting owners cannot drive upon or along such 
sidewalk or way,*® except to the extent that it is 
permitted by municipal regulation.°° An ordinance 
forbidding driving ‘‘along’’ a sidewalk does not 
apply to passing ‘‘across,’’®! and even if it did it 
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would be unreasonable so far as applicable to an 
abutting owner’s rights of ingress or egress.°?. An. 
ordinance prohibiting the driving, backing, or leay- 
ing of any horse or vehicle on a sidewalk does not 
prohibit the carting of dirt from excavations across 
the sidewalk;5* but under some regulations such 
carting across the sidewalk is prohibited except upon 
a permit from a designated municipal officer®* who 
may exercise a reasonable discretion in granting 
such permit.°° 

Billboards, placards, or signs.®® An ordinance 
which prohibits the display of any show board, 
placard, or sign on any sidewalk is reasonable, as 
applied to the crowded streets of a populous city.®* 


But a subsequent ordinance which imposes new con-- 


ditions as to a sign which was originally constructed 
under a permit is invalid.®® 

[§ 3895] (2) By Bicycles or Velocipedes.°® Rid- 
ing a bicyele or velocipede upon a sidewalk is not 
necessarily an unlawful act at common law,®® but 
it serves to ‘‘encumber’’ or ‘‘obstruct’’ the sidewalk 
within the terms of a statute or ordinance, prohibit- 
ing the encumbrance or obstruction of a sidewalk;*4 


41. Wettengel v. Denver, 20 Colo. 
552, 39 P 343. 
42. Peo. v. Armstrong, 73 Mich. 


atl 41 NW 275, 16 AmSR 578, 2 LRA 
721. 

fa] Thus a municipal charter giv- 
ing power to clean the streets and 
prevent their encumbrance or ob- 
struction, and regulating the manner 
of use, and to prevent all amuse- 
ments and practices having a tend- 
ency to frighten horses or which are 
dangerous to life or property, does 
not authorize an ordinance prohibit- 
ing the distribution of hand bills or 
advertising cards upon any of the 
public streets or alleys of the city. 
Peo. vy. Armstrong, 73 Mich. 288, 41 
NW 275, 16 AmSR 578, 2 LRA 721. 

43. entral Glass Co. v. Heiderich, 
6 La. A, (Orleans) 336. 

Right and mode of use of street 
generally see supra §§ 3867-3870. 

44. Central Glass Co. vy. Heiderich, 
6 La. A. (Orleans) 336. 

Rights of pedestrians in use of 
streets generally see supra §§ 3868, 
3869 


45. Crawley v. Jermain, 218 Ill. A. 
51; Murray v. Liebmann, 231 Mass. 7, 
120 NE 79. 

46. Bloomington y. Richardson, 38 
Til, A. 60. 

{a] Violation of regulations.—A 
regulation forbidding the congregat- 
ing of persons on a sidewalk so as to 
obstruct free passage is violated by 
members of the Salvation Army or 
other religious organizations who, 
without a permit therefor, conduct a 
meeting and cause a crowd to col- 
lect so as to obstruct traffic. Bloom- 
ington y. Richardson, 38 Ill. A. 60. 

47. State v. Messolongitis, 74 
Minn. 165, 77 NW 29; State v. Sum- 
merfield, 107 N. C. 895, 12 SE 114. 

[a] Rule applied.—An ordinance 
providing that ‘‘no person shall place 
or suffer to be placed upon or over 
any sidewalk ... goods, wares or 
merchandise ... beyond the_ front 
line of the lot where such goods may 
be placed” applies to peddlers expos- 
ing their goods for sale on the side- 


walk for an unreasonable time; and, 


twenty minutes is an unreasonable 
time for a peddler to expose his goods 
for sale at one place on the sidewalk. 
State v. Messolongitis, 74 Minn. 165, 
77 NW 29. 

48. Home Laundry Co. v. Louis- 
ville, 168 Ky. 499, 182 SW 645. 

49. Home Laundry Co. v. Louis- 
ville, supra. 

50. Merritt’ v. Fitzgibbons, 102 N. 
Y. 362, 7 NE 179. 

[a] Rule applied.—An ordinance 
prohibiting, under a penalty, the go- 


ing of any horse upon the sidewalk is 
controlled by an ordinance allowing 
an abutting owner to drive on the 
sidewalk to a limited extent, where 
railroad tracks in the street prevent 
him from keeping a vehicle in front 
of his store without interference with 
the passing of cars. Merritt y. Fitz- 
gibbons, 102 N. Y. 362, 7 NE 179. 

51. Indianapolis y. Higgins, 141 
Ind. 1, 40 NE 671; Philadelphia v. 
Wright, 4 Phila. (Pa.) 138. 

52. Philadelphia vy. Wright, supra. 

Rights of abutting owners gener- 
ally see supra § 3711. 

53. In re O’Keefe, 19 NYS 676. 

54 See municipal ordinances. 

55. Whalen v. Willis, 18 App. Div. 
350, 46 NYS 52. 

[a] Condition not authorized. — 
The discretionary power vested in the 
commissioner of city works of the 
city of Brooklyn by Ordinance (c 3 
art 6 § 12), in reference to granting 
permits to drive or back carts across 
the sidewalks while making excava- 
tions, relates to the method and man- 
ner in which the street shall be 
crossed, and perhaps to the time 
when the right shall be exercised, but 
does not authorize the commissioner 
to require, as a condition of granting 
a permit, that the streets through 
which the .carts are driven shall be 
sprinkled, Whalen y. Willis, 18 App. 
Div. 350, 46 NYS 52. 

56. Regulation of billboards, signs, 
and other structures or devices for 
advertising see supra § 348 in 43 C. J. 

57. Com. v. McCafferty, 145 Mass. 
384, 14 NE 451. 

[a] Violation.—An ordinance pro- 
viding that no person should place 
or carry on any sidewalk any show 
board, placard, or sign for the pur- 
pose of display is violated by a per- 
son walking on a sidewalk having 
over his shoulder a piece of oilcloth 
worn like a vest or coat on which 
was printed a strikers’ notice. Com. 
Loki pao 145 Mass, 384, 14 NE 

58. Portland v, Yates, 102 Or. 518, 
199. .Pi134* 203 Po 379, 

[a] Encroachment on contractual 
rights.— Where an. electric sign is 
constructed over a street under a 
permit from the city, it is an unrea- 
sonable encroachment on private con- 
tractual rights to enforce a subse- 
quent ordinance, prescribing the size 
and specifications for signs over 
streets different than those required 
by the ordinance under which the 
sign was constructed, where the sign 
in question is securely hung, causes 
no inconvenience to the public, and 
does not interfere with the personal 


property rights of any person. Port- 
land v. Yates, 102 Or. 513, 199 P 184, 
203 P 319. 

59. Regulations as to bicycles on 
streets generally see supra § 3884. 

60. Purple y. Greenfield, 138 Mass. 
1; Lee v. Port Huron, 128 Mich. 533, 
87 NW 637, 55 LRA 308; Custer v. 
New Philadelphia, 20 Oh. Cir. Ct. 177, 
11) Oh. Cir." Dec.) 9."'' -See* Reger (v- 
Mathias, 2 F. & F. 570, 573 (‘There 
are what are called go-carts, consist- 
ing of three sticks, with very small 
wheels, the child’s foot touching the 
ground, and propelling itself, or being 
propelled. Would this be a proper 
use of a footway?’”). 

[a] Not nuisance.—Riding a bicy- 
cle on the sidewalk is not a nuisance 
under a statute compelling a munici- 
pality to keep its streets free from 
nuisances. Custer vy, New Philadel- 
ee Fa Oh. Cir [ORl1 717, 1a One: 


OG.='9. 

[b] Velocipede.—As a matter of 
law, any and every use of a veloci- 
pede upon a sidewalk is not unlawful. 
Purple v. Greenfield, 138 Mass, 1. 

OL. Reg. v. Justin, 24° ‘Onts 327) 
rei Reg. v. Plummer, 30 U. C, Q. B. 


“Tt is . .. manifest that the object 
of the by-law was to keep the foot 
walks or sidewalks free from undue 
interruption or encumbering so that 
passengers might conveniently pass 
and re-pass thereon, It is also clear 
that a bicycle propelled rapidly along 
the sidewalk might encumber the 
Same So as to prevent the use of it 
by pedestrians. Assume that five or 
six bicycles were ridden abreast up 
and down a sidewalk at any hour of 
the day, whether at a low or high 
rate of speed would be immaterial, 
it is manifest that the sidewalk 
would not be free for the use of 
pedestrians, and that it would be en- 
cumbered just as much as if the 
whole sidewalk were taken up with 
bicycles placed side by side and sup- 
ported in position on the sidewalk 
without being put in motion.” Reg. 
v. Justin, supra. 

[a] The use of a velocipede on a 
sidewalk (1) although no one be near 
it, may be an obstruction within the 
provision of a by-law that no person 
shall, by any vehicle, encumber or 
obstruct the sidewalk. Reg vy. Plum- 
MOP, 13.0) WiewCy "OQ. 1 Bia Ie ea os Toye 
velocipede, I should say, may be an 
obstruction or encumbrance on a side- 
walk. All that has to be done is to 
give the words a reasonable latitude 
in interpretation, just as we have to 
do when we use them. Now, to 
ordinary comprehension, a horse, or a 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagé and note number, 
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and although there is some authority to the con- 
trary,°? it is generally held that a bicycle is a 
vehicle within a statute or ordinance forbidding the 
riding or driving of a vehicle upon the sidewalk, 
except in the necessary act of crossing.®4 
a vehicle, .a bicycle’s proper place is upon the high- 


way or street and not upon the 


otherwise provided by statute or ordinance;** and 
it has been held that, even if a bicycle cannot be 
considered to be a vehicle, still it is unlawful to 
ride or drive it along a way set apart for the ex- 


elusive use of pedestrians.°* In 


these principles the riding of a bicyele, or similar 
vehicle, upon the sidewalk is subject to such rea- 
sonable regulations or restrictions as may be im- 
posed by the state legislature,*’ or by a municipal- 
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its streets.%8 


Being 


sidewalk, unless 


accordance with 


police power.” 


ity under its general power to regulate and control 


waggon, or a drove of sheep or oxen, 
driven along the sidewalk, would be 
‘understood to be an obstruction or 
encumbrance to the legitimate use of 
it by those desirous of using it. I 
understand this language off the 
Bench, though not the most exact or 
scientific, and I do not know why I 
should not understand it as suffi- 
ciently precise for the purpose on 
the Bench; and I understand it to 
mean, that whoever, by any of the 
means described in the by-law, pre- 
vents foot travellers from the free, 
safe, and convenient use of the side- 
walk offends against the enactment. 
It is true that both encumber and ob- 
struct are terms that are generally 
applied to more permanent acts, but 
the greater or lesser degree of perma- 
neney, or continuance, or durability, 
ean make no absolute difference in 
the nature of the act, nor can it make 
any difference that these terms are 
commonly applied to fixed articles; 
they may equally apply to an animal 
or to a person, or to an inanimate 
thing in motion.” Reg. v. Plummer, 
supra. 

62. Gagnier y. Fargo, 11 N. D. 73, 
88 NW 1030, 95 AmSR 705 (where the 
word “vehicle” in an ordinance pro- 
hibiting the use of any vehicle on a 
sidewalk is used in connection with 
the words “wagon, cart and sleigh,” 
it will be construed as limited to 
other vehicles of a like character 
with those mentioned, and to exclude 
bicycles, particularly where another 
ordinance regulates their use). 

63. I11.—Molway v. Chicago, 239 
Tll. 486, 88 NE 485, 23 LRANS 543, 
16 AnnCas 424 [aff 144 Ill. A. 509]. 

Ind.—Whiting v. Doob, 152 Ind. 
157, 52 NE 759; Mercer v. Corbin, 117 
Ind. 450, 20 NE 132, 10 AmSR 76, 3 
LRA 221. 

N. Y.—Peo. v. Meyer, 26 Misc. 117, 
56 NYS 1097. 

Pa.—Ordway v. Cornelius, 23 Pa. 
Co. 281. 

Ont.—Reg. v. Justin, 24 Ont. 327. 

64. Mercer y. Corbin, 117 Ind. 450, 
20 NE 132, 10 AmSR 76, 3 LRA 221. 

65. Molway v. Chicago, 239 Ill. 
486, 88 NE 485, 28 LRANS 543, 16 
AnnCas 424 [aff 144 Ill. A. 509]. 

66. Mercer v. Corbin, 117 Ind. 450, 
454, 20 NE 132, 10 AmSR 76, 3 LRA 
get Ordway v. Cornelius, 23 Pa. Co. 


“Sidewalks are intended for the use 
of pedestrians, and not for use by 
persons in vehicles. The manifest 
purpose of the statute is to preserve 
the sidewalks from use by persons 
in or on vehicles, and if a bicycle can 
be deemed a vehicle, then the appel- 
lant had no right to ride or drive his 
bicycle longitudinally along the side- 
walk. If sidewalks are exclusively 
for the use of footmen, then bicycles, 
if they are vehicles, must not be 
ridden along them, since to affirm 
that sidewalks are exclusively for the 
use of footmen necessarily implies 
that they cannot be travelled by vehi- 
cles. It would be a palpable contra- 


diction to affirm that footmen have 
the exclusive right to use the side- 
walks, and yet concede that persons 
not traveling as pedestrians may also 
rightfully use them. A person on a 
bicycle is certainly not a footman, 
and if not, then he makes an unlawful 
use of the sidewalk when he rides or 
drives his bicycle longitudinally 
along it. It would seem to follow 
that even if a bicycle cannot be con- 
sidered to be a vehicle, still it is un- 
lawful to ride or drive it along a way 
set apart for the exclusive use of 
pedestrians.’’ Mercer y. Corbin, supra. 
67. Ill.—Molway v. Chicago, 239 
Ill. 486, 88 NE 485, 23 LRANS 543, 
16 AnnCas 424 [aff 144 Ill. A. 509]. 
ind.—Mercer vy. Corbin, 117 Ind. 
me 20 NE 132, 10 AmSR 76, 3 LRA 


N. H.—State v. Aldrich, 70: N. H. 
391, 47 A 602, 85 AmSR 621. 

N. Y.—Peo. v. Meyer, 26, Misc. 117, 
56 NYS, 1097, 

Pa.—Com. v. Forrest, 170 Pa. 40, 32 
A 652, 29 LRA 365, 

[a] Constitutionality of regula- 
tion.—A statute forbidding persons 
over a certain age from riding bicy- 
cles on the sidewalk is not an unrea- 
sonable regulation of the public right 
of travel or an arbitrary exercise of 
the legislative power, and does not 
eonflict with the constitutional pro- 
visions guaranteeing every person 
the privileges and immunities of citi- 
zens of the United States and to 
equal protection of the laws. State 
v. Aldrich,-70 N. H. 391, 47 A 602, 
85 AmSR 631. 

[b], Willful act. — Intentionally 
riding a bicycle on a sidewalk is do- 
ing it willfully and wrongfully, with- 
in a statute providing that any per- 
son who willfully and without au- 
thority drives any bicycle on a side- 
walk is punishable by a fine, etc. 
Fees v. Meyer, 26 Misc. 117, 56 NYS 

{[c] Location of sidewalk.—On a 
prosecution under a statute prohibit- 
ing any person from riding a bicycle 
on a sidewalk willfully and without 
authority, the people must prove that 
the sidewalk was upon and along a 
public highway. Peo. v. Meyer, 26 
Misc. 117, 56 NYS 1097. 

68. Ind.—Whiting v. Doob, 152 
Ind. 157, 562 NE 759. 

Iowa.—Wheeler v. Boone, 108 Iowa 
235. 78 NW 909, 44 LRA 821. : 

Kan.—Swift v. Topeka, 43 Kan. 671, 
23 P 1075, 8 LRA, 772; Emporia v. 
Wagoner, 6 Kan. A. 659, 49 P 701. 

N. H.—State v. Aldrich, 70 N. H. 
391, 47 A 602, 85 AmSR 631, 

N. Y.—Rogers v. Binghamton, 101 
App. Div. 352, 92 NYS 179 [aff 186 .N. 
Y. 595 mem, 79 NE 1115 mem]. 

Oh.—Thomas vy. Fremont, 12 Oh 
S&CP 604. 

[a] Construction of ordinances.— 
(1) An ordinance making it unlawful 
to drive or propel any wagon or other 
vehicle on a sidewalk, amended by 
the provision, ‘but nothing herein 
contained shall be construed to in- 


[44 C.J] 
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In the absence of statute a’ munici- 
pality generally has the power to permit the riding 
of bicyeles on the sidewalks, where such riding will 
not constitute a nuisance;®? but it has no power 
to forbid bicyele riding on that part of a street 
devoted to the use of vehicles.”° 
prohibits riding a bicycle on sidewalks made of 
specified materials, the power of the city to permit 
the riding of bicycles along sidewalks is limited 
to sidewalks constructed of materials other than 
those specified in the statute.71 An ordinance which 
prohibits the riding of bicycles on sidewalks of cer- 
tain streets, except by persons who give a bond for 
a given amount and by policemen and lamplighters, 
is unreasonable and is not a lawful exercise of the 


Where a statute 


clude the conveyance of children on 
sidewalks in small carriages’... or 
the riding of bicycles on any street 

_ + . Within the following described 
district,” neither affirmatively per- 
mits nor prohibits the riding of bicy- 
cles on sidewalks. Rogers y. Bing- 
hamton, 101 App. Div. 352, 92 NYS 
179 [aff 186 N. Y. 595, 79 NE 1115]. 
(2). An ordinance forbidding riding 
a bicycle on “any sidewalk in the city 
of... or across the Kansas river 
bridge’ does not apply to riding on 
the. bridge on the part thereof used 
for vehicles. Swift v. Topeka, 43 
Kan. 671, 23 P 1075, 8 LRA 772. 

[b] An ordinance prohibiting bi- 
cycle riding on the sidewalks of cer- 
tain paved streets, eSpecially where 
they are greatly used by pedestrians 
and permitting it on streets not 
paved, with proper restrictions as to 
speed, bell, and light, is not an unrea- 
sonable or invalid restriction. Thomas 
v. Fremont, 12 OhS&CP 604. 

[c] Tricycle. — An ordinance 
against the use of sidewalks by “all 
varieties of vehicles known by the 
general term ‘bicycles,’ or one provid- 
ing that no one shall ‘lead, ride, or 
place any beast of burden or vehicle 
on any sidewalk,’ other than going 
in or out of premises, or one prohibit- 
ing riding or driving other than be- 
tween the curb lines of a street, has 
no application to a tricycle operated 
by hand for the convenience of one 
unable to walk.” Wheeler v. Boone, 
108 Iowa 235, 78 NW 909, 44 LRA 821. 

69. Lechner v. Newark, 19 Misc. 
452, 44 NYS 556; Gagnier v. Fargo, 
11 N. D. 78, 88 NW 1030, 95 AmSR 705. 

[a] Municipal power to regulate 
the use of sidewalks includes power 
to authorize the riding of bicycles on 
sidewalks within limits where the 
conditions are such that the use of 
bicycles will not amount to a nui- 
sance, or where, owing to the condi- 
tion of the streets, they are impassa- 
ble for a bicycle. Lee v. Port Huron, 
nae Mich. 533, 87 NW 6387, 55 LRA 

[b] Implied permission.—An ordi- 
nance which prohibits the riding of 
bicycles on certain streets and regu- 
lates their general use by necessary 
implication permits their use if the 
conditions named are complied with. 
Gagnier v. Fargo, 11 N. D. 73, 88 NW 
1030, 95 AmSR 705. 

70. Swift v. Topeka, 43 Kan. 671, 
23 P 1075, 8 LRA 772. 

71. Millett v. Princeton, 167 Ind. 
582, 79 NE 909, 10 LRANS 785. 

[a] Thus, where the riding of a 
bicycle upon a brick, stone, plank or 
gravel sidewalk is prohibited by stat- 
ute, and a municipality is prohibited 
from making a regulation or restric- 
tion inconsistent with such statute, a 
municipality may, nevertheless, pro- 
hibit the riding of a bicycle on side- 
walks-other than those constructed of 
brick, stone, plank, or gravel. Whit- 
ing v. Doob, 152 Ind. 157, 52 NE 759. 

72. Ordway v. Cornelius, 23 Pa, 
Co. 281. 
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[§ 3896] e. Liability of Persons Using Streets’? 
One whose negligence or other 
wrongful act in the use of a street or other public 
way is the proximate cause of an injury to another 


—(1) In General. 


[a] Reason for rule.—‘‘Those who 
do not thus qualify themselves, there- 
fore, are prohibited from so using the 
walks in question, while the implica- 
tion is that those who do may so use 
them. But what matters it to a pe- 
destrian lawfully upon a _ sidewalk 
whether a cycler who runs him down 
has given such a bond or not? Such 
a requirement is not properly a police 
regulation at all. It in no way pro- 
motes the safety and good order of 
travel upon the sidewalks in ques- 
tion: and the liberty and safety and 
good order of that part of the com- 
munity using those walks is the only 
Jegitimate subject-matter of the 
ordinance in question. And such sub- 
jects are undoubtedly properly ones 
for police regulation.” Ordway v. 
Cornelius, 23 Pa. Co. 281, 283. 

73. Care required in use of high- 
ways see Highways §§ 421-429. 

Injuries from operation of motor 
vehicle see Motor Vehicles §§ 581- 
1165. 

Liability for injuries from defects 
or obstructions: 
Of municipality 

1863 in 43 C. 
Of person causing defect or obstruc- 

tion see supra §§ 1864-1877 in 43 

Ay 


see supra §§ 1755-— 
Ji 


CaaS} 

Liability of hirer of vehicle and 
driver for acts of driver see Master 
and Servant §§ 1463-1465. 

Liability of owner of animal for 
acts of borrower or hirer see Animals 


41. 

‘ Liability of railroad for injuries 
at crossings see Railroads [33 Cyc 
920 et seq]. j 

Liability of street railroads see 
Street Railroads [36 Cyc 1472 et seq]. 

74, U.S.—Kern v. Snider, 145 Fed. 
327, 76 CCA 201. 

Ala.—Ensley Mercantile Co, v. Ot- 
well, 142 Ala. 575, 38 S 839, 4 AnnCas 
512. 43 

Cal.—Gonzales v. Davis, 197 Cal. 
256, 240 P 16; Talbot v. Ginocchio, 18 
Cal! 5A* 3905 “223% PY 2237 

Del.— Grier v. Samuel, 27 Del. 106, 
86 A 209: Dickerson v. Brittingham, 
27' Del. 93, 86 ‘A 106. 

D. C—Termmal Taxicab Co. v. 
Blum, 54 App. 357, 298 Fed. 679. 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRA1917A 306; O’Dowd v. 
Newnham, 13 Ga. A. 220, 80 SE 36. 

11).—Condon v. Chicago R. Co., 181 
TI As 330. 

Ind.—Mercer v. Corbin, 117 Ind. 
450, 20 NE 132, 10 AmSR 76, 3 LRA 
221; Harker v. Gruhl, 62 Ind, A. 177, 
111 NE 457; Bostock-Ferari Amuse- 
ment Co. v. Brocksmith, 34 Ind. A, 
566, 78 NE 281, 107 AmSR 260. 

Iowa.—Holmquist v. C. L. Gray 
Constr. Co., 169 Iowa 502, 151 NW 
828; Holderman v. Witmer, 166 Iowa 
406, 147 NW 926; Ash v. Century 
Lumber Co., 1538 Iowa 523, 133 NW 
888, 88 LRANS 9738; Delfs v. Dunshee, 
143 Towa 381, 122 NW 236. 

Kan.—Tannahill v. Depositors’ Oil, 
etc., Co., 110 Kan. 254, 203 P 909. 

Ky.—Rosenberg v. Dahl, 162 Ky. 92, 
172 NW 113, AnnCas1916E 1110. 

La.—Lambert v. American Box Co., 
144 La. 604, 81 S 95, 3 ALR 612. 

Mass.—Flynn v. O’Riordan, 211 
Mass. 477, 98 NE 31; Barry v. Ste- 
vens, 206 Mass. 78, 91 NE 997. 

Mo.—Merritt v. Kinlock Tel. Co., 
215 Mo. 299, 115 SW 19; Semper v. 
American Press, (A.) 273 SW 186; 
Ventimiglia v. M. A. Heiman Mfg. Co., 
(A.) 256 SW 139; Glasgow v. Dorn, 
(A.) 220 SW 509; Alexander vy, Star- 
Chronicle Pub. Co., 197 Mo. A. 601, 
198 SW 467; Hufft v. Dougherty, 184 
Mo. A. 374, 171 SW 17; Stone y. Le- 
ritz, 182 Mo. A. 315, 170 SW 400; 
Fleischman vy, Polar Wave Ice, etc., 
Co., 148 Mo: A. 117, 127 Sw 660; 
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Gundlach v. Beck, 146 Mo. A. 201, 123 
SW 962; Hull v. Thomson Transfer 
Co.,, 185 Mo. A. 119, 175° SW, 1054; 
eee v. Blase, 94 Mo. A. 648, 68 SW 
764, 

Nebr.—Blado v. Draper, 89 Nebr. 
787, 132 NW 410. 

N. J.—Tietje v. Catalona, 88 N. J. 
L. 63, 95 A 733, 

N. Y.— Young v. Hermann, 119 App. 
Div. 445, 164 NYS 72 [aff 192 N. Y. 
554 mem, 85 NE 1118 mem]; Boston 
v. Abraham, 91 App. Div. 417, 86 NYS 
863; Goff v. Akers, 1 Misc. 468, 21 
NYS 454 [aff 1389 N. Y. 653 mem, 35 
NE 207 mem]; Callahan v. David M. 
Oltarsh Iron Works, 112 NYS 1102. 

Pa.—Barton v. Craighill, 268 Pa. 
464, 112 A 96; Wark v. George M. 
Dunlap Co., 48 Pa. Super. 517. 

S. C.—Sanders v. Hayes, 128 S. C. 
181, 122 SH™572. : 

Tenn.—Frank Fehr Brewing Co. v. 
Ralston, 8 Tenn. Civ. A, 584. 

Tex.—Wells v. Keeler, (Civ. A.) 1738 
SW 926; Southwestern Tel., etc., Co. 
v. Doolittle, (Civ. A.) 138 SW 415. 

Utah.—Massachusetts Bonding, etc., 
Ins. Co. v. Cudahy Packing Co., 61 
Utah 116, 211 P 706. 

Vt.—Ryder v. Hayward, 98 Vt. 106, 
126 A 491, 36 ALR 453. 

Wash.—Gielens v. Fidelity Trans- 
fer, etc., Co., 63 Wash. 383, 115 P 850; 
Kahaley v. Frye, 62 Wash. 48, 113 P 
247; Coffer v. Erickson, 61 Wash. 559, 
112 P 643. 

75. U. S.—Ruppert v. Bennett, 218 
Fed. 450, 134 CCA 250; Diamond v. 
Cowles, 174 Fed. 571, 98 CCA 417. 

Ala.—City Ice Delivery Co. v. Le- 
eari, 210 Ala. 629; 98°S 901. 

Ark.—Carter v. Brown, 136 Ark. 23, 
206 SW 71. 

Cal.—Meyers v. Bradford, 54 Cal. A. 
157, 201 P 471; Cooper v. Vucinich, 54 
Cal. A. 166, 201 P 351; House v. Fry, 
30 Cal. A. 157, 157 P 500; Wistrom v. 
Redlick, 6 Cal. A. 671, 92 P 1048. 

Colo.—Hannan v. St. Clair, 44 Colo. 
134, 96 P 822. 

Conn.—Avery v. Ginsburg, 92 Conn. 
208, 102 A 589. 

Ill.—Sullivan y. William Ohlhaver 
Co., 291 Tll. 359, 126 NE 191; Johnson 
v. Pendergast, 225 Ill. A. 624 [rey on 
other grounds 308 Ill. 255, 139 NE 
407]; Linehan v. Morton, 221 Ill. A. 
70; Koenig v. Semrau, 197 Ill. A. 624. 

Ind.—Elgin Dairy Co. vy. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 353. 

Iowa.—Dice v. Johnson, 198 Iowa 
1093; 199 NW 346; Schevers v. Ameri- 
can R. Express Co., 195 Iowa 423, 
192 NW 255; Walterick v. Hamilton, 
179 Iowa 607, 161 NW 684; Herdman 
v. Zwart, 167 Towa 500, 149 NW 681. 


Ky.—Fall City Ice, ete. Co. v. 
Scanlan Coal Co., 208 Ky. 820, 271 
Sw 1097; Southern Express Co. v. 


Southard, 182 Ky. 492, 206 SW 1778; 
Ewing v. Callahan, 105 SW 3887, 32 
unas 46 [reh den 105 SW 978, 32 KyL 
o . 

La.—Sherwood vy. American R. Ex- 
press Co., 158 La. 43, 103 S 436, 

Md.—Hopper v. Kelly, 145 Md. 161, 
125 A 779. 

Mass.—Carrahar y. Boston, ete., R. 


Co., 198 Mass. 549, 85 NE 162, 126 
AmSR 461. 

Mich.—Belleville. v. Ingram, 230 
Mich. 462, 202 NW 945; Potter v. 


Moran, 61 Mich. 60, 27 NW 854. 
Minn.—Molin y. Wark, 113 Minn. 
190, 129 NW 3838, 41 LRANS 346. 
Miss.—Ulmer vy. Pistole, 115 Miss. 
485, 76 S 522. 
Mo.—Thompson vy. Smith, 253 SW 


1023; Stack v. General Baking Co., 
283 Mo. 396, 223 SW 89; Garvey v. 
Ladd, (A.) 266 SW 727; eryford v. 


Spitcaufsky, (A.) 200 SW 128; Hay- 
den v. McColly, 166 Mo. A. 675, 150 
SW 1132; Smith v. Heibel, 157 Mo. 
A. 177, 1837 SW 70; Daily v. Maxwell, 


Wash. 291, 
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is liable therefor,’* as where it results in a colli- 
sion between the vehicle which he 
and another vehicle,”® or injury to a pedestrian 
using the street,7° or to a person upon a street 


is driving 


152 Mo. A. 415, 1383 SW 351; McFern 
v. Gardner, 121 Mo. A. 1, 97 SW 972. 

Nebr.—Stevens vy. Luther, 105 Nebr. 
184, 180 NW 87. 

N. J.—Siegeler yv. Neuweiler, 91 
N. J. L. 273, 102 A349; Moser v. Cas- 
tles Ice Cream Co., (Sup.) 126 A 4638. 

N. Y.—Rounds v. Fitzgerald, 207 
App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]; 
Hood v. Stowe, 191 App. Div. 614, 181 
NYS 734; Van Ingen v. Jewish Hos- 
pital, 182 App. Div. 10, 169 NYS 412 
{aff 227 N. Y. 665 mem, 126 NE 924 
mem]; Steel Drake Baking Co. v. 
H. C. & A. I. Piercy Contracting Co., 
140. App.) Dive £103,124 N¥S* A407 
Keating v. Cairns, 122 Misc. 100, 202 
aie 317; Denny v. Strauss, 109 NYS 

Okl.—Abbott v. Dingus, 44 Okl. 567, 
145 P 365. 

Or.—Marshall y. Olson, 102 Or. 502, 
202 P 7386. 

Pa.—kKuneck v. Conti, 277 Pa. 455, 
121 A 324; Nold v. Higgins Lumber 
Co., 276 Pa. 195, 119 A 919; Nelson vy. 
Johnstown Tract. Co., 276 Pa. 178, 119 
A 918; Piper v. Adams Express Co., 
270 Pa, '54,.113 A562; Simon v.: Lit 
Bros. Inc., °264:Pa, 121; 107A’ 635; 
McClung v. Pennsylvania Taximeter 
Cab. Co., 252 Pa. 478, 97 A 694; Haz- 
zard v. Carstairs, 244 Pa. 122, 90 A 
556; Wolf v. C. Schmidt, ete., Brew- 
ing Co., 236 Pa. 240, 84 A 778; Latella 
v. Breyer Ice Cream Co., 87 Pa. Super. 
re Thomas y. Stern, 28 Pa. Dist. 

R. I.—Heath y. Cook, 68 A 427. 

Tenn.—Mason v. Burgess, 8 Tenn. 
Civ. A. 138. 

Tex.—Pyeatt v. Anderson, (Commn. 
A.) 269 SW 429 [aff (Civ. A.) 264 SW 
302]; Cobb Brick Co. v. Lindsay, (Civ. 
A.) 277 SW 1107; Alamo Iron Works 
v. Prado, (Civ. A.) 220 SW 282; May 
v. Hahn, (Civ. A.) 80 SW 262. 

Utah.—Cheney vy. Buck, 56 Utah 29, 
189 P 81. 

Wash.—Williams. v. Thomson, 133 
233 P 305; Anderson v. 
McLaren, 114 Wash. 33, 194 P 828; 
Clark v. Wilson, 108 Wash. 127, 183 
P 103; Jahn vy. Paynter, 99 Wash. 614, 
170 P 182; Ballard v. Collins, 63 
Wash. 493, 115 P 1050; Schoening v. 
Young, 55 Wash. 90, 104 P 132. 

Wis.—Bratonja v. Wisconsin Ice, 
etce., Co., 182 Wis. 206, 196 NW 244; 
Haggerty v. Rain, 177 Wis. 374, 186 
NW 1017; Olson vy. Holway, 152 Wis. 
1, 189 NW 422, 

B. C.—Nash v. Victoria, 27 B: Cc. 
487, [1919] 3 WestWkly 1058. 


', Sask.—Bogaert v. Kenney, 13 Sask. 


L. 276, 52 DomLR 886, [1920] 2 West 
Wkly 312. 

76. U. S.—Patterson Transfer Co. 
v. Schlugleit, 252 Fed. 359, 164 CCA 
283; New York Transp. Co. v. Garside, 
157 Med. 521; 85-CCA! 285. 

Ala.—American Bolt Co. v. Fennell, 
158 Ala, 484, 48 S 97. - 

Cal.—Zarzana v. Neve Drug Co., 180 
Cal. 32, 179 P 203, 15 ALR 401; Garri- 
son v. Pearlstein, 68 Cal. A. 326, 229 
P 348; Hamblin v. Schultis, 64 Cal. 
A. 104, 220 P 320; Courviosier v. 
Burger, 61 Cal. A. 470, 215 P 93; Dal- 
las v. De Yoe, 58 Cal. A, 452, 200 P 
361; Stone v. Gill, 52 Cal. A. 234, 198 
P 640; Simmons y. Stephens, 48 Cal. 
A. 351, 191 P 978; Lampton v. Davis 
Standard Bread Co., 48 Cal. A. 116, 
191 P 710; Webster v. Motor Parcel 
Delivery Co., 41 Cal. A. 657, 183 P 
220; Warner v.:Bertholf, 40 Cal, A. 
776, 181 P 808; Talbot v. Ginocchio, 
18 Cal. A. 390, 123 P 223; Bauhofer 
v. Crawford, 16 Cal. A. 676, 117 P 931. 

Colo.—Oliver v. Weaver, 72 Colo. 
540, 212 P 978; Louthan v. Peet, 66 
Colo. 204, 179 P 185, 16 ALR 1250. 

Conn.—Briggs v. Becker, 101 Conn. 
62, 124 A 826; Russell v. Vergason, 95 
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ear,’’ or working upon the street.78 


recovery when the accident could not have been pre- 


Conn. 431,.111 A 625; Case y. Clark, 
83 Conn. 183, 76 A 518 

Del. —Grier ve Samuel, 27 Del. 74, 
85 A 759; Cecchi v. Lindsay, 24 Del. 
185, 75 A. 376. 

D. C.—Standard Oil Co. v. McDan- 
jel, 52 App. 19, 280 Fed.-993. 

Fla.—Goldring v. White, 63 Fla. 
162, 58 S 367; Mugge v. Bracklin, 63 
Fla. 229, 58 S 128, 39 LRANS 481, Ann 
Cas1914A 247. 

Ga.—Wadley vy. Dooly, 138 Ga. 275, 
75 SE 153; Cohn v. Buhler, 30 Ga. AL 
14, 116 SH 864; O’Dowd y. "Newnham, 
13 Ga. A. 220, 80 SE 36. 

Tl.—Morrison v. Flowers, 308 Ill, 
189, 189 NE 10; Hibernian Banking 
Assoc. v. True, 228 Ill. A. 194; Paul- 
sen v. McAvoy Brewing Co., 226 Ill. 
A. 605; Crawley v. Jermain, 218 Ill. A. 
51; McConnell y. Chicago R. Co., 199 
Ill. A. 490; Coppock v. Schlatter, 193 
Ill. A. 255; Jenkins y. Goodall, 183 
Til. A. 633; Kerchner v. Davis, 183 Ill. 
A. 600; Schumacher y. Meinrath, 177 
Ill. A. 530; Heidenreich v. Bremner, 
176 Ill. A. 230 [aff 260 Ill. 439, 1038 
NE 275]; Mepp v. McAvoy Brewing 
Con kTL ‘Th A. 540. 

Ind.—Croatian Bros. Packing Co v. 
Rice, (A) 147 NE 288; Harker v. 
Gruhl, 62 Ind. A. 177, 111 NE 457; 
J. F. Darmody Co. v. Reed, 60 Ind. A. 
662, 111 NE 317; Rump v. Woods, 50 
Ind. A. 347, 98 NE 369. 

Iowa.—Shields v. Holtorf, 199 Iowa 
37, 201 NW 63; Landry v. Oversen, 
187 Iowa 284, 174 NW 255; Wine v. 
Jones, 183 Iowa 1166, 162 NW 196, 
168 NW 318; Brown v. Des Moines 
Steam Bottling Works, 174 lowa 715, 
156 NW 829, 1 ALR 835; Crawford v. 
McElhinney, 171 Iowa 606, 154 NW 
310, AnnCasl1917E 221; McLaughlin v. 
Griffin, 155 Iowa 302, 1385 NW 1107. 

Kan.—Seifert v. Schaible, 81 Kan. 
323, 105 P 529. 

Ky.—Otte v. Guilford, 209 Ky. 33, 


~272 SW 41; Adams v. Parish, 189 Ky. 


628, 225 Sw 467; Taylor v. ‘Harding, 
182 Ky. 236, 206 SW 285; Melville v. 
Rollwage, 171 Ky. 607, 188 SW 688, 
LRA1917B 133; Weil vy. Kreutzer, 134 
Ky. 563, 121 SW 471, 24 LRANS 557; 
Gregory Vv. Slaughter, 124 Ky. 345, 95 
SW 247, 30 KyL 500, 124 AmSR 402, 
8 LRANS 12238. 

La.—Southall v. Smith, 151 La. 967, 
92 S 402, 27 ALR 1194; Duffy v. 
Hickey, 151 La. 274, 91 S 733; Mequet 
y. Algiers Mfg. Co., 147 La. 364, 84 
S 904; Kelly v. Schmidt, 142 La. 91, 
76 S 250; Walker v. Rodriguez, 139 
hha. 251, 71 S 499; Shields v. Fairchild, 
130 La. 648, 58 S 497; Burvant v. 
Wolfe,..126 la.-787, 52 S .1025, 29 
LRANS 677; Navailles v. Dielmann, 
124 La. 421,50 S 449, 134 AmSR 508. 

Me. —Meserve Vv. Libby, 115 Me. 282, 
98 A 754. 

Md.—Deford v. Lohmeyer, 147 Md. 
472, 128 A 454. 

Mass.—Lonergan v. American R. 
Express Co., 250 Mass. 30, 144 NE 
756; Fraser v. Flanders, 248 Mass. 62, 
142 NE 836; Rizzittelli v. Vestine, 246 
Mass. 391, 141 NE 110; Eschenwald 
Vv. Suffolk Brewing Co., 241 Mass. 
166, 134 NE 642; Forzley v. Bianchi, 
240 Mass. 36, 132 NE 620; Bryant v. 
Boston El. R. Co., 212 Mass, 62, 98 NE 
587, 40 LRANS 133; McDonald _ vy. 
Bowditch, 201 Mass. 339, 87 NE 585. 

Mich.—Bacon v. McKay, 227 Mich. 
667, 199 NW 613; Patterson v. Wag- 
ner, 204 Mich. 593, 171 NW 356; Wil- 
son y. Johnson, 195 Mich. 94, 161 NW 
924. Tuttle v. Briscoe Mfg. Co., 190 
Mich. 22, 155 NW 724; Wincokowski 
v. Dodge, 183 Mich. 303, 149 NW 1061; 
O’Donnell v. Lange, 162 Mich. 654, 
127 NW 691, AnnCas1912A 847; War- 
ren Vv: Porter, 144 Mich. 699, 108 NW 
435; Potter vy. Moran, 61 Mich. 60, 27 
NW 854. 

Minn.—Meyers v. Swanson, : 163 
Minn. 508, 203 NW 624; Quinn v. 
Heidman, 157 Minn. 129, 195 NW 1774; 
McMahon vy. Flynn, 154 Minn. 326, 191 
NW 902; Edberg v. Johnson, 149 
Minn. 395, 184 NW 12; Geiger v. Sani- 
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tary Farm Dairies, 146 Minn. 235, 178 
Nw 501; Johnson v. Johnson, 137 
Minn. 198, 163 NW 160; Wendt v. 
Bowman, 126 Minn, 509, 148 NW 568. 

Mo.—Rettlia v. Salomon, 274 SW 

ee Hornbuckle v. McCarty, 295 Mo. 

, 2438 SW 327, 25 ALR 1508; Good- 
ie v. Hugas, 290 Mo. 6738, 236 Sw 50; 
Rogles v. United R. Co., "232 SW 93; 
Raymen v. Galvin, 229 SW 747; Sul- 
livan v. Chauvennet, 282 Mo. 649, 222 
SW 759; Reynolds v. Kinyon, 222 SW 
476; Meenach y. Crawford, 187 SW 
879° Ostermeier v. Kingman-St. Louis 
Impl. Co., 255 Mo. 128, 164 SW 218; 
Burgess vy. Garvin, 219 Mo. A. 162, 
272. SW 108; Kilcoyne v. Metz, (A.) 
258 SW 4; ‘Schinogle Vv. Baughman, 
(A.) 228 sw 897; Weiss v. Sodemann 
Heat, ete., Power Co., (A.) 227 SW 
837; ‘Vaughn y. Davis, (A.) 221 SW 
782: Woods v. Kansas City Light, 
ete., Co., (A.) 212 SW 899; ‘Aronson 
v. Ricker, 185 Mo. A, 528, 172 SW 641; 
Grouch v. Heffner, 184 Mo. A. 365, 
171 SW 23; Bisenman v. Griffith, 131 
Mo. A. 183, 167 SW 1142; Vanneman 
v. Walker Laundry Co., 166 Mo. A. 
685, 150 SW 1128; Bongner v. Ziegen- 
hein, 165 Mo. A. 328, 147 SW 182; 
Wyler v. Ratican, 150 Mo. A. 474, 131 
SW 155; Shamp v. Lambert, 142 Mo, 
A. 567, 121 SW 770; Sandifer v. Lynn, 
52 Mo; A. 553. 

Mont.—McGregor v. Weinstel 70 
Mont. 340, 225 P 615, 616 [quot Cyc]. 

Nebr.—James Vv. Hayden, 97 Nebr. 
619, 150 NW 1013; Smith vy. Coon, 89 
Nebr. 776, 132 NW 535; Blado v. 
Draper, 89 Nebr. 787, 132 NW 410. 

N. J.—Dickerson v. Mutual Gro- 
cery Co., 100 N. J. L. 118, 124 A 785; 
Tischler v. Steinholtz, 99 N. J. L. 149, 
122 A 880; Osbun vy. De Young, 99 N. 
J. L. 204, 122 A 809; Saper v.’ Baker, 
91 N. J. L. 713, 104 "A 26; Hammond 
v. Morrison, 90 N. Apa Ue 15, 100 A 154; 
Lyons v. Volz, (Sup.) 114 A 318. 

N. Y.—Wirth v. Burns, 229 N. Y. 
148, 128 NE 111; Sternfeld v. Willi- 
son, 174 App. Div. 842, 161 NYS 472; 
Meyers v. Barrett, 167 App. Div. 170, 
152 NYS 921; Furlong v. Roberts, 164 
App. Div. 458, 150 NYS 166; Brewster 
v. Barker, 129 App. Div. 724, 113 NYS 
1026; Charter v. Palmer, 113 App: 
Div. 108, 98 NYS 887; Muhs yv. Brook- 
lyn F. Ins. Salvage Corps, 89 App. 
Div. 389, 85 NYS 911; Rush v. Joseph 
H. Bauland Co., 82 App. Div. 506, 81 
NYS 830; Schultz v. Nicholson, 116 
Mise. 114, 189 NYS 722; Crum v. 
Wright, 82 Misc, 419, 143 NYS 1080; 
Enstrom y. Neumoegen, 126 NYS 660; 
Schwartz v. London, 90 NYS 449. 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 

On -Decker Ke Mitchell, 10 Oh. A. 
438, 29 O. C. 58. 

Cite wreces "Pott 113 Or. 184, 232 
P 642, 36 ALR 1391; Yarbrough v. 
Carlson, 102 Or. 422, 202 P 739; Clark 
v. Jones, 91 Or. 455, 179 P 272. 

Pa.—Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 381; Giles v. Leas, 
282 Pa. 318, 127 A 1774; Hckert v. 
Merchants’ Shipbuilding Corp., 280 
Pa. 340, 124 A 477; Rosenthal vy. 
Philadelphia Phonograph Co., 274 Pa. 
236, 117 A 790; Rankin vy. Ward Bak- 
ing Co., 272 Pa. 108, 116 A 58; King v. 
Brillhart, 271 Pa. 301, 1147 A 5 Loy 
Mackin y. Patterson, 270 Pa. 107, 112 
A 738; Anderson v. Wood, 264 Pa. 98, 
107 A’ 658; Schoepp v. Gerety, 263 Pa, 
538, 107 ‘A 317; O'Malley v. Public 
Ledger Co., 257 Pa. ATi LO dh AL Sia 
Arnold v. McKelvey, 253 Pa, 324, 98 
A 559; Kauffman v. Nelson, 225 Pa. 
174, 73 A 1105; Edwards v. Mott, 77 
Pa. Super. 140; Halloy v. Steiner, 73 
Pa. Super. 450; Kelly v. Werner Co., 
69 Pa. Super. 842; VanWinckler vy. 
Morris, 46 Pa. Supér. 142; O’Brien vy. 
Levin, 27 Pa. Co. 476. 

R. I.— Belliveau v. Bozoian, 46 R. I. 
83, 125 A 82; Flynn v. Siezega, 113° A 
1; Robinson v. Morris, 30 R. I. 132, 
73 A 611. 

S. C.—King v. Holliday, 116 S. C. 
4638, 108 SE 186. 
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vented by the exercise of ordinary care, or no negli- 
gence is shown on the part of defendant,’® or when 


Tex.—Moss v. Koetter, (Civ. <A.) 
249 SW 259; Figueroa v. Madero, 
(Civ. A.) 201 ‘SW 271; Prince v. Tay- 
lor, (Civ. A.) 171 SW 826; Allen v. 
Bland, (Civ. A.) 168 SW 35; Cannon 
v. Burns, (Civ. A.) 136 SW 77. 

Utah.—Nikoleropoulos vy. Ramsey, 
61 Utah 465, 214 P 304. 

Va.—Putney Shoe Co. v. Ormsby, 
129 Va. 297, 105 SE 563; American 
Tobacco Co, y. Polisco, 104 Va. 777, 
52 SE 568. 

Wash.— Simonson v. Huff, 124 
Wash. 549, 215 P 49; Riddel v. Lyon, 
124 Wash. 146, 213 P 487, 37 ALR 
486; Hoffman v. Hansen, 118 Wash. 
73, 203 P53; Olsen vy. Peerless Laun- 
dry, 111 Wash. 660, 191 P 756; Allen 
v. Schultz, 107 Wash. 393, 181 P 916, 
6 ALR 676; Moore v. Roddie, 106 
Wash. 548, 180 P 879, 103 Wash. 386, 
174 P 648; Yanase v. Seattle Taxicab, 
ete, Co, 91, Wash. 415, Totee LOTS 
Chase y. Seattle Taxicab, etc., Co., 78 
Wash. 537, 139 P 499; Jaquith v. Wor- 
den, 73 Wash. 349, 132 P33, 48 
LRANS 827; Hillebrant v. Manz, 71 
Wash. 250, 128 P 892; Domke v. Gun- 
ning, 62 Wash. 629, 114 P 436; Delano 
yee Bounty, 62 Wash. 595, 114 P 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCasl916E 656. 

Wis.—Drakenberg v. Knight, 178 
Wis. 386, 190 NW 119; Cunnien v. 
Superior Iron Works Co., 175 Wis. 
172, 184 NW 767, 18 ALR 667; Klokow 
v. Harbaugh, 166 Wis. 262, 164 NW 
909s Mehegan v. Faber, 158 Wis. 645, 
149 NW 397. 

77. U. S.—Minneapolis St. R. Co. 
v. Odegaard, 182 Fed. 56, 104 CCA 496. 

Ill.—Pierson v. Lyon, 243 Ill. 370, 
90 NE 693; Ford v. Hine Bros. Co., 
237 Ill. 463, 86 NE 1051. 

Ind.—Frank yv. Bird Transfer Co. v: 
Morrow, 36 Ind. A. 305, 72 NE 189. 

Mass.—Regan v. John L. Kelly 
Contracting Co., 226 Mass. 58, 114 NE 
726; Sibley. v. Nason, 196 Mass. 125, 
81 NE 887, 124 AmSR 520, 12 LRANS 
1173, 12 AnnCas 938; McCormack v. 
Boston El. R. Cox 188 Mass. 342, 74 
NE 599. 

N. Y.—Brand v. Borden’s Condensed 
Milk Co., 89 App. Div. 188, 85 NYS 
755; Sondheim v. Nassau Brewing 
Co., 60 App. Div. 463, 69 NYS 880. 

Pa.—Wallin v. Katz, 86 Pa. Super. 
581; Wilson vy. Union Transfer Co., 30 
Pa. Super. 70. 

78. See Stone y. Forest City Ex- 
press Co., 105 Me. 237, 74 A 23 (hold- 
ing that a person employed in repair- 
ing a street has the same rights 
therein as a traveler). 

79. Ala.—Whatley v. Nesbitt, 204 
Ala. 334, 85 S 550; Karpeles v. City 
Ice Delivery Co., 198 Ala. 449, 73 S 
ar Maecce v. Brannan, 196 Ala. 113, 72 

16. 

Cal.—Depons v, Ariss, 182 Cal. 485, 
188 P 797; Sheldon v. James, 175 Cal. 
474, 166 P 8, 2 ALR 1498; Gimeno y. 
Martin, 64 Cal. A. 154, 220 P 1076; 
Spring v. Tawa, 49 Cal. A. 100, 192 
Jet Goi ba 

Colo.—Larson vy. Long, 74 Colo. 152, 
219° P1066. 

Conn.—Hyde v. Hubinger, 87 Conn, 
704, 87 A 790. 

Del.—Reynolds vy. Townsend, 29 
Del. 17, 96 A 197; Travers v. Hart- 
mann, 28 Del. 302, 92 A 855. 

D. C.—Reaver v. Walch, 55 App. 
159, 3 E..(2d) 204: 

Fla.—Girtman v. Baton, 64 Fla. 69, 
bo S 3897 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRAI917A 306. 

I1l.— Maher v. Hvid, 221 Ill. A. 629; 
Grimm v. Clark Delivery Car Co., 199 
Till. A. 553; Newman v. Barber As- 
phalt Pav. Co., 190 Ill. 9. 636; Foster 
v. Frank Parmelee Coss TOR teAs 
21, 

Iowa.—Brekke v. Rothermal, 196 
Iowa 1288, 196 NW 84; Bishard v. 
Engelbeck, 180 Iowa 1132, 164 NW 
203; Carlisle v. Sells-Floto Shows Co. 3 
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precluded by the contributory negligence of 


plaintiff.®° 


Proximate cause. The general rule that a defend- 
ant is not lable for negligence unless his negli- 
gent act was the proximate cause of injury*? applies 
to negligent acts on municipal streets.*? 
, constitute proximate cause, imposing lability for 


180 Iowa 549, 1638 NW 380; Simmons 
v. Lewis, 146 Iowa 316, 125 NW 194. 
Kan.— Hughes v. Hudson-Brace 
Motor Co., 111 Kan, 397, 207 P 795. 
Ky.—Baskett v. Coombs, 198 Ky. 
17, 247 SW 1118; Baldwin v. Mag- 
gard, 162 Ky. 424, 172 SW 674. 

La.—Beard v. Morris, 156 La. 798, 
101 S 147; Fernandez v. Montz, 151 
La. 299, 91 S 742; Bilich v. Mathe, 149 
La. 484, 89 S 628; Legendre v. Con- 
sumers’ Seltzer, etc., Mfg. Co., 147 La. 
120, 84 S 517; Lopes y. Sahuque, 114 
La. 1004, 38 S 810. 

Me.—Bragdon vy. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669; Levesque v. 
Dumont, 116'Me. 25, 99 A.71'9. 

Md.—Gittings vy. Schenuit, 122 Md. 
282, 90 A 51. 

Mass.—Foley v. Wesson Memorial 
Hospital, 246 Mass. 363, 141 NB 113; 
eer v. Reid, 240 Mass, 211, 133 NE 


Mich.—Krantz v. Detroit United R. 
Co., 206 Mich. 206, 172 NW 593. 

Minn.—Provinsal v. Peterson, 141 
Minn. 122, 169 NW 481. 

Mo.—Albright v. Joplin Oil Co., 206 
Mo. A. 4f2, 229 SW 829; Smiley v. 
Kenney, (A.) 228 SW 857; White v. 
Metropolitan St, R. Co., 195 Mo. A. 
310, 191 SW 1122; Linstroth v. Peper, 


(A.) 188 SW 1125; Frank vy. Free, 190 
Mo, A. 73;-175 SW 217, 


Nebr.—Tyler v. Hoover, 92 Nebr. 
221, 138 NW 128. 
N. J.—Matheke v. U. S. Express 


Co., 86 N. J. L, 586, 92 A 399; O’ Hara 
v. Gould, 84 N. J, L. 588, 87 A 117. 

N. Y.—Wolcott vy. Renault Selling 
Branch, 175 App. Div. 858, 162 NYS 
496; Rosenblum vy. McCollum, 151 
App. Div. 404, 185 NYS 1086; Dudley 
v. Raymond, 148 App. Div. 886, 133 
NYS 17; Vincent v. Crandall, etc., 
Co., 131 App. Div. 200, 115 NYS 600; 
Canfield vy. New Yor Transp... Co., 
128 App. Div. 450, 112, NYS 854; 
Pesaty v. James A. Hearn & Sons, 
Ine., 202 NYS 264; Gobes v. Cutting 
Larson Co,, Inc., 178 NYS 3388. 

N. C.—Taylor v. Stewart, 172 N. C. 
203, 90 SE 134; Long v. Warlick, 148 
N. C. 32, 61 SE 617. : 

Oh.—Curlis v. Brown, 9 Oh. A, 19. 

Okl.—Richards v. Rifenbery, 108 
Okl. 66, 233 P 692. 

Pa.—McAvoy v. Kromer, 277 Pa. 
196, 120 A 762; Twinn v. Noble, 270 
Pa. 500, 118 A 686; Reibstein v. Ab- 
bott’s Alderney Dairies, 264 Pa. 447, 
107 A 776; Cressman y. Lakoff, 263 
Pa. 567, 107 A 218; Stubbs v. EHd- 
wards, 260 Pa. 75, 103 A 511; Stahl 
v. Sollenberger, 246 Pa. 525, 92 A 720; 
Rowan v. Atlantic’ Refining Co., 244 
Pa. 201, 90 A 628; Bollinger v. Green- 
away, 83 Pa. Super. 217; Clement v. 
Adams Express Co., 43 Pa. Super. 25; 
Dennison v. North Penn, Iron Co., 2 
Pa. Super. 219. 

R. I.—Crystal Spring Co. v. Cornell, 
44 R. I. 114, 116 A 196; Himes v. Cole 
Teaming Co., 39 R. I. 504, 98 A 897; 
Curley v. Baldwin, 90 A 1. 

S. D.—Peirce v.. People’s, Tel., etc., 
Co., 49 S. D. 22, 205 NW 713. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439; Freedman 
v. Denhalter Bottling Co., 54 Utah 
513, 182 P 843. 

Wash.—Adams v. Anderson,. etc., 
Lumber Co., 124 Wash. 356, 214 P 
835; Bullis v. Ball, 98 Wash. 342, 167 
P 942, 

Wis.—Blazie v. Franzwa, 179 Wis. 
260, 191 NW 572; Koperski v. Hoeft, 
179 Wis. 281, 191 NW 571; Kammas 
v. Karras, 179 Wis. 12, 190 NW 849; 
Henderson y. O’Leary, 177 Wis. 130, 
187 NW 994, 24 ALR 942; McCaffery 
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negligence, it is not necessary that defendant should 


have foreseen the particular injury,®* nor that de- 


But to 


vy. Automobile Liability Co., 176 Wis. 
230, 186 NW 585; Feyrer v. Durbrow, 
172 Wis. 71, 178 NW 306. 

{a] Illustration. — Evidence that 
defendant’s horse, while being driven 
in the roadway near a_ sidewalk, 
shook its head, hitting .the six-year 
old plaintiff, who was playing on the 
sidewalk, and knocking him under- 
neath the wagon, is insufficient to 
establish defendant’s negligence. 
Hochberg v. Green, 162 NYS 983. 


80. See infra § 3918. 

81. See Negligence [29 Cyc 488 et 
seq]. 

82. Del. Dickerson y. Britting- 


ham, 27 Del. 93, 86 A 106, ‘ 

Fla.—Girtman v. Haton, 64 Fla. 69, 
59° S397. 

Ill—Newman v. Barber Asphalt 
Pav. Co., 190 Ill. A. 636. 

Towa.—Herdman vy. Zwart, 167 Iowa 
500, 149 NW 681. 

Mich.—Krantz y. Detroit United R. 
Co., 206 Mich. 206, 172 NW 5938; Cal- 
liari y. Fisher, 190 Mich. 56, 155 NW 
689. 


N. Y.—Furlong v. Roberts, 164 App. 
Div. 458, 150 NYS 166; Martin v. 
Althaus, 139 App. Div. 622, 623, 124 
NYS 83. 

N. C.—Clark v." Wright,.167 N.C 
646, 83 SE 775. 

Pa.—Williams v. J. Gibson MclIl- 
vanie Co., 82 Pa. Super. 227. 

S. C.—FPierce v. People’s Tel., etc., 
Co., 47 S. D. 4638, 199; NW, 241. 

“Something more than negligence 
must be shown to justify the recov- 
ery of damages. It must also appear 
that the negligence was the proxi- 
mate cause of the injury of which 
plaintiff complains, and the result 
must be one which might reasonably 
have been apprehended.’ Martin v. 
Althaus, supra. 

[a] Tustrations.—(1) Where de- 
fendant’s driver turned his horse to 
the right after passing parked auto- 
mobiles to get the horse farther away 
from an approaching street car, and 
the horse in turning was struck by 
the car, caused to slip on the icy 
pavement, and fall upon plaintiff, the 
turning of the horse was not the 
proximate cause of plaintiff's injury. 
Kranta vy. Detroit United R. Co., 206 
Mich. 206, 172 NW 598. (2) In tres- 
pass for damage to an automobile, 
where it appeared that plaintiff’s car, 
while parked on a street, was struck 
and moved forward a short distance 
by defendant’s employees, engaged in 
unloading a truck of lumber, and 
some hours later a witness saw the 
car interlocked’ with another car 
standing in front of it at the same 
place, and later the car to which it 
was interlocked was driven away, 
dragging plaintiff's car along and dis- 
lodging it in circumstances resulting 
in a collision with a street car, the 
destruction of the automobile was 
not the legal consequence of the con- 
tact with defendant’s lumber, and 
judgment for defendant was proper, 
Williams v. J. Gibson Mellvaine Co., 
82 Pa. Super. 227. (3) In an action 
for injury from defendant’s alleged 
negligent use of the highway, where 
decedent’s horse, although frightened, 
was brought under control, and there- 
after ran away and injured her, de- 
fendant’s negligence, if any, was not 
the proximate cause of the injury. 
Herdman v. Zwart, 167 Iowa 500, 149 
NW 681. 

[b] Leaving horse unhitched or 
unattended.—(1) While leaving a 
horse in the street unattended and 
not tied is negligence, it does not 
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fendant’s negligence should have been the sole cause 
of plaintiff’s injury; and he will not be relieved 
from liability by what is a mere concurring, and not 
an independent, act of negligence,®* nor by an agency 
which is not in fact independent and interven- 


alone warrant recovery for injuries 
from a kick by the horse to plaintiff, 
passing near, there being nothing to 
show that the injury would have been 
averted even had the horse been 
hitched or attended. Martin vy. Alt- 
haus, 139 App. Div. 622, 124 NYS 
83. (2) The failure of a driver to 
fasten the horses when standing upon 
a public street is not the proximate 
cause of the death of a child by being 
run over by a wheel of the wagon, 
where the evidence shows that the 
horses did not move a greater dis- 
tance than they might have moved if 
they had been fastened. Newman v. 


Pere Asphalt Pav. Co., 190 Ill. A. 
[e] Remote cause.— Where de- 


fendant’s negligence is at most a re- 
mote cause of the injury, no liability 
can be predicated thereon. Calliari 
vy. Fisher, 190 Mich. 56, 155 NW 689. 

83. 
463, 467, 86 NE 1051; Jordan vy. Hisele, 
273 ‘Pa, 95, 116:A'675;. 

“In order to make the negligent 
acts of the driver the proximate 
cause of the injury it was not neces- 
sary that the driver should have fore- 
seen the particular injury which oc- 
curred to appellee, but that it was 
sufficient if the driver, by the exer- 
cise of ordinary-care, could have fore- 
seen that some injury might result 
from his negligence.” Ford vy. Hine 
Bros. Co., supra. 

[a] Where a driver negligently 
left a horse unhitched and unat- 
tended, as the result of which it ran 
away and injured plaintiff, such neg- 
ligence was the proximate cause of 
plaintiff's injuries, although the ac- 
tual occurrence might have seemed 
improbable, Jordan y. Hisele, 273 Pa. 
955.16" -ACO%S: 

8&4. Hall v. Excelsior Steam Laun- 
dry”. Cos" Eta: La. A. 6; Boggs v. 
Jewell Tea Co., 266 Pa. 428, 109 A 
666; Massachusetts Bonding, etc., Co. 
v. Cudahy Packing Co., 61 Utah 116, 
201 -Po"7 06: 

[a] Illustrations.—(1) Where a 
pedestrian was struck by an automo- 
bile ambulance when the ambulance 
swerved fram its course to prevent 
the collision with the wagon which 
defendant’s driver had negligently 
driven in the path of the ambulance, 
it is no defense in an action against 
the wagon driver’s employer that the 
ambulance driver was negligent and, 
by the exercise of skill and judgment, 
might have averted the accident. 
Boges v. Jewell Tea Co., 266 Pa. 428, 
109 A 666. (2) A truck owner is not 
relieved of negligence of a driver by 
the city’s failure to repair its streets. 
Massachusetts Bonding, ete., Co. v. 
Suen Packing Co., 61 Utah 116, 211 


[b] Climacteric and collision. — 
Where a woman undergoing the cli- 
macteric, or change of life, was nerv- 
ous and more susceptible to insanity 
than one not in this condition, never- 
theless where defendant’s negligence 
in colliding with her car was the ex- 
citing cause of insanity, recovery 
could be had against defendant not- 
withstanding the additional cause of 
insanity consisting of the climacteric, 
Hall v. Excelsior Steam Laundry Co., 
Ltd., 5 Ta: “A.’ 6. 

85. Parkin v. Grayson-Owen Co., 
25 Cal, A, 269, 1438 P 257; Pennsyl- 
vania Steel Co. vy. Wilkinson, 107 Md. 
574, 69 A 412, 16 LRANS 200; Mullen 
v. Zides, 216 Mass, 202, 103 NE 635; 

etc). Cosy. Page i¢pex 
Civ. A.) 195 SW 928. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ford v. Hine Bros, Co., 237 IIl.. 
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ing,®* as where horses left unhitched and unattended 
are caused to run away by a person or agency other 


than defendant, but no runaway 


from would have occurred had defendant properly 


hitched or attended the horses.®* 


was in fact an independent, intervening cause of 


injury, defendant is not lable.®* 


defendant’s act was the proximate®® or contribut- 
ing®® cause of injury will depend upon the par- 


ticular circumstances of the ease. 
Joint liability. If defendants’ 


{a] Act of third person. — Al- 
though a third person threw up his 
hands to stop a runaway horse, and 
thus caused it to swerve aside and 
eollide with a car, the negligence of 
defendant in causing plaintiff's team 
to run away may be found the proxi- 
mate cause of the injury to the team 
resulting from such collision. Mul- 
len v. Zides, 216 Mass. 202, 103 NE 


635. 

{b] Swinging rope.—Where a steel 
company constructing a trestle over 
a street negligently permitted a 
looped rope to hang so low into the 
street that a top buggy could not be 
driven under it, and plaintiff’s horse 
was frightened by the swinging of 
the ropé and ran away causing plain- 
tiff’s injuries, the negligence of the 
steel company in permitting the rope 
so to hang was the proximate cause 
of the injury, regardless of whether 
the swinging of the rope was due to 
the negligence of one of the steel 
company’s servants or a stranger, the 
swinging of the rope being at most a 
mere concurring, and not an inde- 
pendent, act of negligence. Pennsyl- 
vania Steel Co. v. Wilkinson, 107 Md. 
574, 69 A 412, 16 LRANS 200. 

[ec] Frightening unhitched horses. 
—(1) Where defendant’s horses were 
not “properly secured,” as required 
by a city ordinance, and, being fright- 
ened by a boy discharging a pistol, 
broke loose and injured plaintiff, the 
act of the boy was a concurring 
cause, and not an independent wrong- 
ful act which would relieve defendant 
from liability. Parkin v. Grayson- 
Owen Co., 25 Cal. A. 269, 143 P 257. 
(2) Where defendant’s driver unfas- 
tened his horses in a street, and per- 
mitted them to feed, when an acid 
tank on the wagon exploded, making 
a noise causing them to run away and 
strike plaintiff's buggy, the driver’s 
negligence, and not the explosion, 
was the proximate cause of the in- 
jury. Hull vy. Thomson Transfer Co., 
135 Mo. A. 119, 115 SW 1054. 

86. Bowen v. Smith-Hall Grocery 
Co,, 141 Ga. 721, 82 SEH 23, LRA1915D 
617; Hartman v. Atchison, etc., R. Co., 
94 Kan. 184, 146 P 335, LRA1915D 


563. j 

[a] Cow not intervening agency.— 
Where through the negligence of de- 
fendant railroad a cattle train was 
wrecked, and a vicious cow escaped 
and injured plaintiff while walking 
on the street, defendant railroad was 
liable as the act of the cow could not 
be held an independent agency inter- 
vening between the negligence of the 
railroad and the injury of plaintiff. 
Hartmann v. Atchison, etc., R. Co., 94 
Kan. 184, 146 P 335, LRA1915D 563. 

[b] Where a merchant negligently 
leaves loose paper at a place from 
which it is blown into the street and 
frightens a team, he cannot avoid 
liability for resulting injuries by con- 
tending that the blowing of the wind 
was an independent intervening 
cause, where the wind was not un- 
foreseen, nor of such character as to 
be an “act of God.” Bowen v. Smith- 
Hall Grocery Co., 141 Ga. 721, 82 SE 
23, LRA1915D 617. 

87. Dexter v. McCready, 54 Conn. 
171, 5 A 855; Phillips v. Dewald, 79 
Ga. 732, 7 SE 151, 11 AmSR 458; 
Thompson v. Plath, 44 App. Div. 291, 
60 NYS 621; Pearl v. Macaulay, 6 
App. Div. 70, 39 NYS 472; McCahill 
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Whether or not 


Drivers of Vehicles. 
ordinance,°*? foot passengers and drivers of vehicles 
have equal rights on the streets and both are bound 
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cert raced their trucks in the street, driving so 
fast as to endanger the safety of foot passengers, 
both defendants are liable for the death of a pedes- 
trian struck by one truck.°! 
[§ 3897] (2) Mutual Rights and Duties®?—(a) 


and Duties of Pedestrians and 
Save as declared by statute or 


to exercise commensurate care to avoid injury, 


servants in con- 


v. Kipp, 2 E. D. Smith (N. Y.) 413; 
Lynch v. Nurdin, 1 Q. B. 29, 41 ECL 
422, 113 Reprint 1041; Goodman vy. 
Taylor, 5 C. & P. 410, 24 ECL 630; 
Illidge v. Goodwin, 5 C. & P. 190, 
24 ECL 520. 

88. Thompson v. Plath, 44 App. 
Div. 291, 60 NYS 621. 

[a] For example, where a horse 
was properly fastened and caused to 
run away by some _ independent 
agency, defendant owner of the 
horse was not liable for damages 
resulting from the runaway. Thomp- 
son v. Plath, 44 App. Diy. 291, 60 
NYS 621. 

89. See cases infra this note. 

[a] Proximate cause established. 
—(1) A wagon driver’s negligence in 
striking a horse and causing it to 
jump in the path of a rapidly moy- 
ing automobile ambulance, requiring 
the ambulance to swerve from its 
course and strike and kill plaintift’s 
husband, who had jumped forward 
to avoid the horse, was the proximate 
cause of the accident. Boggs v. 
Jewell Tea Co., 266 Pa. 428, 109 A 
666. (2) Where plaintiff fell and 
was injured in endeavoring to save 
herself from a collision with defend- 
ant’s team, negligently driven around 
a corner, and approaching her as she 
was crossing the street, and the 
fright which preceded and accom- 
panied plaintiff's fall was only such 
as would usually be associated with 
the hurried effort to avoid impend- 
ing danger, a contention that plain- 
tiff was so frightened or bewildered 
that she collapsed, and that her fall 
resulted from fright caused by de- 
fendant’s negligence, for which she 
could not recover, was unsustain- 
able. Swift v. Sandy, 165 Fed. 622, 
92 CCA 56. (8) The negligence in 
the collision of a street car and de- 
fendant’s truck, which threw the pole 
of the truck against plaintiff's car- 
riage, was that of the driver of the 
truck, the collision being caused by 
the swinging of the rear of the car 
when going around a curve, and the 
car, which for some distance had been 
going parallel with the truck, hav- 
ing been ahead, so that it had the 
right to keep on, and it having been 
the duty of the truck driver, who 
knew the car must make the swing, 
to keep off sufficiently to avoid it. 
Parodi v. Tilford, 136 App. Div. 734, 
121 NYS 5385, 187 App. Div. 894, 121 
NYS 536. 

[b] Proximate cause not estab- 
lished.—If a vicious horse was neg- 
ligently left standing in the street, 
and bit a passer-by, the vicious pro- 
pensity of the horse, and not the 
leaving of the horse unattended, was 
the proximate cause of the injury, 
and recovery could not be had where 
there was no proof of scienter. Cor- 
paper vy. Kelly, 61 Misc. 323, 1183 NYS 
686. 

90. See case infra this note. 

[a] Contributing cause estab- 
lished.—If an express wagon driver 
ought, by due care, to have seen the 
sagging wire from a broken trolley 
pole and the possibility of pulling 
down the pole, he was negligent in 
driving into the wire, and his negli- 
gence was a contributing cause to the 
death of one struck by. the falling 
pole. Hott v. New Haven, 92 Conn. 
29, 101 A 498. ae 


91. De Carvalho y. Brunner, 


and, in the absence of statute or ordinance rela- 


N. Y. 284, 119 NE 563. 

92. Mutual rights and duties of 
operators of motor vehicles and 
pedestrians see Motor Vehicles § 581. 

93. See statutory provisions. 

94. U. S—Patterson Transfer Co. 
Sige ee ele, ae Fed. Bee? 164 CCA 

; lane y. Sargent, 217 Fed. 237, 
133 CCA 281. F : e 

Ala.—Brown y. Yielding, 206 Ala. 
504, 90 S 499; White Swan Laundry 
Co. v. Wehrhan, 202 Ala. 87, 79 S 
479; American Bolt Co. v. Fennell, 
158 Ala, 484, 48 S 97, 

Ark.—Oliphant v. Hamm, 167 Ark, 
167, 267 SW 5638; Carter vy. Brown, 
1386 Ark. 23, 206 SW 71; Texas Mo- 
tor Co. v. Buffington, 134 Ark. 320, 


203 SW 1013. 

Cal.— Rush y. Lagomarsino, 196 
Cal. 308, 237 P 1066; Burgesser v. 
Bullock, 190 Cal. 673, 214 P 649; 
Kinnear v. Martinelli, (A.) 

686; Nickell v. Rosenfield, 
P 760; Kruse v. White, (A.) 253 P 
178; Hvers v. Stratton, 7i Cal. A. 
448, 235 P 656; Straten v. Spencer, 
52 Cal. A. 98,.197 BP 540: Park. v. 
Orbison, 48 Cal. A. 74, 184 P 428: 
Weihe v. Rathjen Mercantile Co., 34 
Cal, A. 302, 167 P 287; Brown v. 
age te ae 135, 133 P 505; 

albot v. inocchio, 18 Cal. A, 

123 P 223. gue 

Colo.—Denver City Tramway Co. 
Fang cere 47 Colo. 366, 107 P 


Del.—State v. Disalvo, 32 Del. 232, 
121 A 661; Silvia v. Scotten, 31 Del. 
290, 114 A 206; Igle v. People’s R. Cox, 
28 Del. 376, 93 A 666; Brown v. Wil- 
mington, 27 Del. 492, 90 A 44; Grier 
v. Samuel, 27 Del. 106, 86 A 209. 

D. C.—Reaver v. Walch, 55 App. 
159, 3 BE. (2d) 204. 

Ga.—Cohn y. Buhler, 30 Ga. A. 14, 
116 SE 864; O’Dowd y. Newnham, 13 
Ga. A. 220, 80 SE 36. 

Ill.— Hibernian Banking Assoc. v. 
True, 228 Ill. A. 194;.Wertman v. 
Trott, 202 Ill A. 528; Kerechner v. 
Davis, 183 Ill. A. 600; Foster v. 
Frank Parmelee Co., 179 Ill. A. 21. 

Ind.—Harker y. Gruhl, 62 Ind. A. 
177, 111 NE 457; Elgin Dairy: Co. v. 
Shepherd, (A.) 103 NE 433. 

Iowa.—Wine v. Jones, 183 Iowa 
1166, 162 NW 196, 168 NW 318. 

Kan.—Crowder v. Williams, 116 
Kan. 241, 226 P 774; Johnson v. Kan- 
sas City Home Tel. Co., 87 Kan. 441, 
124 P 528. 

Ky.—Bruce v. Callahan, 185 Ky. 1 
213 SW_ 557. 

La.—Legendre v. Consumers’ Selt- 
zer, etc., Mfg. Co., 147 La. 120, 84 S 


517 
120 Md. 


Md.—Winner y. Linton, 
276, 87 A 674; Geiselman y. Schmidt, 
106 Md. 580, 68 A 202. 

Mass.—O’Connor v, Hickey, 156 NE 
838; Fraser v. Flanders, 248 Mass. 
62, 142 NE 836; Rizzittelli v. Vestine, 
246 Mass. 391, 141 NE 110; Direnski 
v. Eastern Massachusetts St. R. Co., 
244 Mass. 313, 188 NE 554; Emery vy. 
Miller, 231 Mass. 248, 120 NE 655; 
Murray v. Liebmann, 231 Mass. 7, 
120 NE 79; Crimmins v. Armstrong 
Transfer Express Co., 217 Mass, 155, 
104 NE 457; Dilorio v. Jordan Marsh 
Co., 211 Mass. 280, 97 NE 905; Dowd 
v. Tighe, 209 Mass. 464, 95 NE 853; 
Lynch vy. Fisk Rubber Co., 209 Mass. 
16, 95 NE 400; McDonald v. Bow- 
ditch, 201 Mass. 339, 87 NE 585. 

Mich.—Salke v. Burnham, 223 Mich. 


1048 [44 C.J.] 


tive thereto,®® the rule applies at public crossings.°* 
Under an ordinance giving to pedestrians the right 
of way at street intersections, pedestrians are not 
required to stop and yield the right of way as a 
matter of right to drivers of vehicles.®* 


though the law gives precedence 


to pedestrians, it does not permit them to loiter 
on or obstruct crossings, but merely gives them the 
right of reasonable opportunity to pass first.°* And 
an ordinance giving pedestrians the right of way at 
street intersections and crossings is not applicable 
at crossings where traffic 1s congested.®? 

_[§ 3898] (b) Mutual Rights and Duties of Drivers 


77, 193 NW 902; Patterson v. Wagner, 
204 Mich. 593, 171 NW 356... 

Minn.—Richardson vy. Davis, 94 
Minn. 315, 102 NW 868. ; 

Miss.—Ulmer vy. Pistole, 115 Miss. 
485, 76 S 522. 

Mo.—Thompson vy. Smith, 253 SW 
1023; Moffatt v. Link, 207 Mo. A. 644, 
229 SW 836; Dignum v. Weaver, 
(A.) 204. SW 566; Carradine v. Ford, 
195 Mo. A. 684, 187 SW 285; Bongner 
v. Zeigenhein, 165 Mo. A. 328, 147 
SW 182; Wyler v. Ratican, 150 Mo. 
A. 474, 181. SW 155. . 

Mont.—McGregor v. Weinstein, 70 
Mont. 340, 225 P 615, 616 [quot Cyc]. 


Nebr.—Christoffersen y. Weir, 110 
Nebr. 390,°193 NW 922; Lucas v. 
Omaha, etc., St. R. ‘Co., 104 Nebr. 
432,177 NW 786. 

N. H.—Dow v. Latham, 80 N. H. 
492, 120 A 258. 

N. J.—Tischler v. Steinholtz, 99 
N. J. L. 149, 122 A 880; Spawn v. 
Goldberg, 94 N. J.-L. 335, 110, A 


565. 

N. Y.—Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428; Baker v. Close, 204 
N. Y. 92, 97 NE 501, 38 LRANS 487; 
Brooks y. Schwerin, 54 N. Y. 343; 
Schafer v. Rose-German-Rose, Inc., 
192 App. Div. 860, 183 NYS 161; Brew- 
ster v. Barker, 129 App. Div. 724, 113 
NYS 1026; Miller v. New York Taxi- 
cab Co., 120 NYS 899. 

Okl.—Abbott v. Dingus, 44 Okl. 567, 
145 P 365. 

Or.—Jones v. Sinsheimer, 107 Or. 
491, 214 P 375. 

Pa.—Twinn v. Noble, 270 Pa. 500, 
113 A 686; Piper v. Adams Express 
Co., 270 Pa, 54, 113 A 562; Schoepp 
vy. Gerety, 263 Pa. 588, 107 A 317; 
Kuehne v. Brown, 257 Pa. 37, 101 
A 77; Thomas y. Stern, 26 Pa. Dist. 
468. 

R. I.—Robinson v. Morris, 30 R. I. 
L922. to Ay LL, 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 SW 303. 

Tex.—Moss v. Koetter, (Civ. A.) 
249 SW 259; Sulzberger, etc., Co. 
v. Page, (Civ. A.) 195 SW 928; Bart- 
ley v. Marino, (Civ. A.) 158 SW 1156. 

Utah.—Richards vy. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

vVt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Va.—Green vy. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486; Core v. Wil- 
helm, 124 Va. 150, 98 SE 27. 

Wash.—Minor y. Stevens, 65 Wash. 
423, 118 P 318, ‘42 LRANS 1178; 
Gielens v. Fidelity Transfer, etc., 
Co., 63 Wash. 383, 115 P 850. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCasl916E 656. 

Wis.—Feyrer v. Durbrow, 172 Wis. 
71, 178 NW 306. 

“Hach must so restrict and use his 
right as to permit the other the full 
benefit of what! is his.” Nickell vy. 
Rosenfield, (Cal. A.) 255 P 760, 763. 

[a] Im the use of a sidewalk, a 
pedestrian thereon and a_ vehicle 
owner at the curb owe a mutual 
duty of due care. Murray v. Lieb- 
mann, 231 Mass. 7, 120 NE 79. 

[b]’ Neither a wheelman, a pedes- 
trian, a street car, a carriage, nor an 
automobile has an exclusive right to 
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But, al- 
at intersections 


the use of streets; the rights and 
duties are relative, and all must use 
reasonable care not to injure each 
other. Denver City Tramway Co. v. 
Wright, 47 Colo. 366, 107 P 1074. 

{c] Attempted regulation of street 
traffic by policemen neither places 
nor releases obligations of. vehicle 
drivers and pedestrians. Foster v. 
Frank Parmelee Co., 179 Ill. A. 21. 

{d] An instruction that on the 
streets of a populous city pedestrians 
and those driving automobiles have 
each an equal right to the free use 
of any portion thereof not then in 
use by another, and upon each there 
devolves a corresponding duty to em- 
ploy equal care for their personal 
safety and the degree of care which 
is required of each is ordinary care, 
is not erroneous. Crowder v. Wil- 
liams, 116 Kan. 241, 226 P 774, 

95. See infra § 3929. 

96. U. S.—Hoagland v. Canfield, 
160 Fed. 146. 


Del.—Robinson v. Huber, 22 Del. 
21, 63 A 8738. 

Iowa.—Livingstone vy. Dole, 184 
Iowa 1340, 167 NW 6389. 

Ky.—Weidner v. Otter, 171 Ky. 
167, 188 SW 335. 

La.—Roder v. Legendre, 147 La. 
295, 84 S 787. 

Mass.—Crimmins vy. Armstrong 


Transfer Express Co., 217 Mass, 155, 
104 NE 457. 


Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356. 
Minn.—McMahon y. Flynn, 154 


Minn. 326, 191 NW 902. 

Mo.—Minnis v. William J. Lemp 
Brewing Co., (A.) 226 SW 999. 

N. Y.—Murphy v. Orr, 96 N. Y. 
14; Young v. Hermann, 119 App. Div. 
445,105 NYS 72 [aff 192 N. Y. 554 
mem, 85 NE 1118 mem]; Lahne v. 
Seaich, 83 App, Div. 636, 82 NYS 67. 

Pa.—Twinn vy. Noble, 270 Pa. 500, 
113 A 686. 

Tex.—Vesper v. Lavender, (Civ. A.) 
149 SW 3:77, 

Wash.—Locke v. Greene, 100 Wash. 
397, 171 P, 245. 

[a] On approaching a street cross- 
ing (1) the driver is bound to an- 
ticipate that pedestrians may be at 
the crossing, and if he fails to look 
for them and does not, so far as in 
his power, avoid them, he is guilty 
of negligence. Murphy v. Orr, 96 
N. Y. 14; Lahne vy. Seaich, 83° App. 
iv. 686, 82 NYS 67, (2) He is 
bound to exercise such reasonable 
caution as an ordinarily careful and 
prudent person would exercise in like 
circumstances. Robinson v. Huber, 
(Del.) 638 A 873. 

{b] Compelling vehicle to give 
way.— While the pavement along the 
streets is primarily for pedestrians 
and the driveway for vehicles, a 
pedestrian has the same right in the 
street as a vehicle, the one not hav- 
ing to give way absolutely to the 
other, but each is obliged to respect 
the other’s rights and do no act while 
occupying the street that will bring 
unnecessary delay or injury to the 
other, and a pedestrian may cross 
between street intersections at pleas- 
ure by taking into account the equal 
rights of vehicles and their probable 


. [$§ 3897-3899 


of Vehicles: The rule that the rights of all per- 
sons lawfully using a highway for travel are mutual 
and codrdinate, and that it is the duty of each to 
exercise his right of passage so as not to cause 
injury to another,? applies to drivers of vehicles 
on municipal streets.* 
gree of care and vigilance which is reasonable under 
the circumstances,* and each may assume that the 
other will perform the duty required of him and 
may act on that assumption.°® 

[§ 3899] (3) Law of the Road®’—(a) In General. 
The law of the road or general custom regulating 
the mode of travel on public, highways,’ and as 


Each must exercise that de- 


presence, but cannot obstruct the 
traffic of the street by standing in 
it unnecessarily, nor arbitrarily re- 
quire a vehicle to move out of his 
way. Bruce v. Callahan, 185 Ky. 1, 
213 SW 557. 

{c] The driver of a heavy wagon 
is warranted in assuming that pedes- 
trians at whom he shouted would 
stop and not contest the crossing 
with him and his wagon. Legendre 
v. Consumers’ Seltzer, etc., Mfg. Co., 
147 La. 120, 84 S 517. 

Reciprocal rights and duties of 


street railroad companies, and trav-. 


elers at crossings see Street Rail- 
roads [86 Cyc 1495]. 

97. Goninon v. Lee, 119 Wash. 
471, 206 P 2; Olsen v. Peerless Laun- 
dry, 111 Wash. 660, 191 P 756. 

[a] Meaning of “crossing.”—It 
is proper to instruct that a traffic 
ordinance as _ to the right of way 
which a pedestrian has “at any 
crossing” does not mean the exact 
mathematical lines of the street, but 
means close proximity to the line 
where a prudent person would have a 
right to be when proceeding to step 
upon a street car at the crossing. 
Sono v. Lee, 119 Wash, 471, 206 


98. Switzer v. Baker, 178 Iowa 
10638, 160 NW 3872. 
99. Cole v. Freidman, 132 Wash. 


587; 232 P 361. 

1. Mutual rights and duties of 
operators of motor vehicles see Mo- 
tor Vehicles § 581. 

2. See Highways § 421. 

3. U. S.—Ruppert v. Bennett, 218 
Fed. 450, 184 CCA 250. 

Del.—Travers v. Hartmann, 28 Del. 
802, 92 A 855. 

Ind.—Luther vy. State, 177 Ind. 619, 
98 NE 640. 

Minn.—Carson v. Turrish, 140 Minn. 
445, 168 NW 349, LRA1918F 154. 

Mont.—Pratt v. Kistler, 72 Mont. 
eee pee 600. 

a.—Piper v. Adams Expres Ss 
270 Pa. 54, 1138 A 562. Pree 

Utah.—Richards v. Palace Laundry 
Co., 35 Utah 409, 186 P 4389. 

Wis.—Lloyd v. Pugh, 158 Wis. 441, 
149 NW 150; Weber v. Swallow, 136 
Wis, 46, 116 NW. 844, 

4. Ruppert v. Bennett, 218 Fed. 
450, 184 CCA 250; Elgin Dairy Co. v. 
Shepherd, 183 Ind. 466, 108 NB 234, 
109 NE 353; Richards v. Palace 
ay Co., 55 Utah 409, 186° P 

[a] Where there was barely room 
between the curb and elevated rail- 
road pillars for two wagons to pass, 
it was the duty of the driver to ob- 
serve conditions front and rear, and 
not to start if danger was to be ap- 
prehended. Ruppert v. Bennett, 218 
Fed. 450, 1384 CCA 250. 

5. Elgin Dairy Co. v. Shepherd, 
ate Ind. 466, 108 NE 234, 109 NE 

6. Law of the road as applied to: 
HCE eye generally see Highways §§ 


Motor vehicles see Motor Vehicles §§ 
604-610, 652-668, 
Violation of law of road as negli- 
gence see infra § 3917. 
7. See Highways §§ 413-420. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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recognized or modified in some jurisdictions by stat- 
ute® or municipal ordinances,® applies to travel 
on the streets of a municipality,’° except to the ex- 


tent that such travel is, modified 


particular tegulations to meet the peculiar condi- 
tions which exist’ within the limits of cities and 
towns.** Traffic rules generally, whether based upon 
the law of the road or on ordinance or statute, 
ave not inflexible rules, and emergencies may arise 
where, to ‘escape from danger to oneself or to pre- 
vent injury to others, it is not only excusable, but. 
proper, temporarily to violate the general rule.?? 
The rules for vehicular travel on streets do not apply 


to pedestrians.** 


Streets not public highways are not subject to the 


law of the road.14 
[§ 3900] (b) Duty To Keep to 
of the road in the United States 


M UNICIPAL CORPORATIONS 


or restricted by 
cumstances and 


the street.1§ 


side.19 
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along the Jeft-hand side of a street is not of itself 
alone unlawful or negligent.1® A rule or regulation, 
requiring vehicles to keep to the right, does not pro- 
hibit the use of the left-hand side of the street under 
all cireumstances,!7 and, except under special cir- 


when meeting another vehicle or 


person, the driver of a vehicle may use any part of 
But one passing to the left of the 
street cannot complain of the conduct of others 
to the same extent as though he were on the proper 
So while being on the wrong side of the 
road may be presumptive evidence of negligence,?° 
it may be overcome by circumstances showing the 


necessity of the action.?} 


Regulation by municipality. A municipality, un- 


der its power to regulate its streets,22 may require 


Right. The law 
requires vehicles 


on municipal streets to keep to the right.15 Driving 


8 See statutory provisions. 

9. See municipal ordinances. 

10. Benson y. Anderson, 129 Wash. 
19, 223 P 1063. See Highways § 413; 
and cases infra this section and §§ 
3900-3906. 

[a] Application to bicycle rider.— 
A statute requiring a “pedestrian,” 
and including in that term a person 
pushing a bicycle, to travel at night 
along the left side of a highway, and 
upon meeting an oncoming vehicle to 
step off the traveled portion thereof, 
applies to a bridge within the limits 
of a municipality, and does not con- 
flict with an ordinance prohibiting 
the riding of bicycles or other ve- 
hicles on the portion of the bridge 
reserved for pedestrians. Benson v. 
Anderson, 129 Wash. 19, 223 P 1063. 

ll. ‘Traffic regulations see supra 
§§ 38874-3884. 

12. Borg v. Larson, 60 Ind. A. 514, 
111 NE 201. 


13. Yarborough v. Carlson, 102 
On 422,202 P 739. 
14. Eckert v. Levinson, 91 Conn. 


838, 99 A 699, 

[a] City speedway set apart for 
the purpose of exercising horses is 
not a highway, and the law of the 


road does not apply to it. Eckert 
nA Levinson, 91 Conn. 338, 99 A 
9. 7 

15.° Cal:.—Shupe v. Rudolf, 185 


Cal. 371, 197 P57; Konig vy. lyon, 49 
@al, A. 113,192. P 875. f 

Conn.—Eckert v. Levinson, 91 
Conn. 338, 99 A 699. 

La.—Schick v. Jenevein, 145 La. 
333, 82 S 360. 

Me.—Skene v. Graham, 114 Me. 229, 
95 “A. 950. 

Mo.—Columbia Taxicab Co. 
Roemmich, (A.) 208 SW 859. 

N. Y.—lIaquinto v. Bauer, 104 App. 


Vv. 


Div. 56, 93 NYS. 388;. Jacobs v. 
eae Carvel Co., Inc., 156 NYS 
766. 

Wash.—Benson vy. Anderson, 129 


Wash. 19, 223 P 1063; Segerstrom v. 
Lawrence, 64 Wash, 245, 116 P 876. 

fa] In England the rule of the 
road requires vehicles to keep to the 
left. See Schick v. Jenevein, 145 
La. 333, 82 S 360. 

[b] Upon the continent of Europe 
vehicles meeting must keep to_ the 
right. See Hackett v. Alamito Sani- 
tary Dairy Co., 90 Nebr. 200, 133 NW 
227, 41 LRANS 337, AnnCasi913A 
829. \ 

16. Harris v. Johnson, 174 Cal. 55, 
161 P 1155, LRA1917C 479, AnnCas 
1918 560. 

Justification or 
text and note 21. , 

17. Cal—Langford v. San Diego 
mes Pa Contd 4: Cali: 129, 164) 2 


Ind.—Indianapolis St. R. 
Slifer, 35 Ind. A. 700, 74 NE 
72 NE 1055. 

La.—Schick v. Jenevein, 
833, 337, 82 S 360. 


excuse see infra 


Cosev. 
19, (A.) 
145 La. 


N. Y.—Mooney v. Trow Directory, 
ete.) Co.,!)2 Mise 2383/21) NYS 195 7. 

Okl.—Tulsa Ice Co. v. Wilkes, 153 
P 1169. 

“This rule is not an inflexible one, 


but must be followed unless cireum-: 


stance and common prudence dictate 
a different course.” Schick v. Jene- 
vein, Supra. 

[a] For example, one driving on 
the left-hand side of the street be- 
cause the right-hand side was in 
such condition as to render it im- 
practicable or unsafe to travel there- 
on does not violate an ordinance 
requiring drivers “to keep as nearly 
as practicable to the right of such 
street.” Indianapolis St. R. Co.. v. 
Slifer, (Ind. A.) 72 NE 1055, 35 Ind. 
A. 700, 74 NE 19, 

[b] A person leading a horse 
along a street sufficiently excused his 
keeping’on the left side of the street 
by showing that the right side was 
crowded with cars, trucks, and other 
vehicles. Mooney vy. Trow Directory, 
ete,, Co., 2. Misc. 238,21 NYS 957. 
| 18. -Morrison v. Clark, 196 Ala. 
670, 72 S 805; Johnson v. Shaw, 204 
Mass. 165, 90 NE 518. 

19. Richards y. Palace Laundry 
Co., 55 Utah 409, 417, 186 P 439. 

“While in case the street or high- 
way is not used by others one may 
drive on any part thereof, yet, when 
a traveler passes from the right to 
the left of the center of the street 
he, to Say the least, loses some of 
his rights, and may not be heard to 
complain of the conduct of those who 
are on the proper side of the street 
to the same extent as though he 
also were on the proper side.” Rich- 
ards v. Palace Laundry Co., supra. 

20. U. S.—Borden’s Condensed 
Milk Co. v. Mosby, 250 Fed. 839, 163 
CCA 153; New York Transp. Co, v. 
Garside, 157 Fed, 521, 85 CCA 285, 

Ala.—Morrison v. Clark, 196 Ala. 
670, 72 S 305. 

Cal.—Harris v. Johnson, 174 Cal. 
55, 161 P 1155, LRAI917C 479, Ann 
Cas1918E 560; Slaughter v. Gold- 
berg, 26 Cal. A. 318, 147 P 90. 

Conn.—Henson y. Connecticut Co., 
98 Conn. 71, 118 A 464. 

Ill.—F rank C. Weber Co. vy. Stev- 
enson Grocery Co., 194 Ill. A, 432. 

Ind.—Hamilton v. Larrimer, 1838 
Ind. 429, 105 NE 43. 

Iowa.—Herdman v. Zwart, 167 Iowa 
500, 149 NW 631. 

Me.—Bragdon v. Kellogg, 118 Me. 
42, 105 A 4383, 6 ALR 669; Skene v. 
Graham, 114 Me. 229, 95 A 950. 

Mass.—Foster v. Curtis, 213 Mass. 
79, 99 NE 961, 42 LRANS 1188, Ann 
Cas1913H 1116. 

Minn.—Dohm v. Cardozo, 165 Minn. 
193, 206 NW 377. 

Miss.—Ripley v. Wilson, 140 Miss. 
845, 105 S 476. 

Mo.—Stone v. Leritz, 182 Mo, A. 315, 
170 SW 400. 


Okl.—Oklahoma Producing,  etc., 


vehicles to confine themselves to the right-hand side 
of the center line of the street,?? and to drive as 


Corp. v. Whalen, 88 Okl. 173, 212 P 
745; Larkey vy. Church, 79 Okl. 202, 
192 P 569. 

S. C.—De Lorme v. Stauss, 127 S. 
C:.459, 121 SE 3i70. 

Wash.—Johnson vy. 88 
Wash. 595, 153 P 331. 

[a] The willful or negligent vio- 
lation of a city ordinance, requiring 
vehicles to keep to the left in pass- 
ing another vehicle, is negligence per 
se. Hamilton vy. Larrimer, 183 Ind. 
429, 105 NE 43. 

ALE) S.—Borden’s Condensed 
Milk Co. v. Mosby, 250 Fed. 839, 163 
CCA 153. 

Cal.—Berkowitz vy. American River 
Gravel Co., 191 Cal. 195, 215 P 675; 
Harris v. Johnson, 174 Cal. 55, 161 
UA bea LRA1917C 479, AnnCas1918H 


Heitman, 


Conn.—Hensen vy. Connecticut Co., 
98 Conn. 71, 118 A 464. 

Tlil.—Frank C. Weber Co. v. Ste- 
venson Grocery Co., 194 Ill. A. 432. 

Ind.—Borg v. Larson, 60 Ind. A. 
514, 111 NE 201. 

Iowa.—Herdman vy. Zwart, 167 Iowa 
500, 149 NW 6381. 

Me.—Bragdon y. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669; Skene v. 
Graham, 114 Me. 229, 95 A 950. 

Mass.—Foster v. Curtis, 213 Mass. 
79, 99 NE 961, 42 LRANS 1188, Ann 
Cas1913E 1116. 

Minn.—Dohm v. Cardozo, 165 Minn, 
198, 206 NW 377. 

Okl.—Oklahoma Producing,  etc., 
Corp: ve. Whalen; .88.. OKI: 173).. 212 Pe 
745; Larkey v. Church, 79 Okl. 202, 
192 P 569. 

S. C.—De Lorme y. Stauss, 127 S. 
C. 459) 127 (SH 3770. 

22. Power to regulate streets gen- 
erally see supra §§ 3679-3685. 

23. Weike v. Rathjen Mercantile 
Co., 34 Cal. A. 302, 167. P 287; State 
v. Larrabee, 104 Minn. 37, 115 NW 
948; Suell v. Jones, 49 Wash. 582, 
96 P 4; Beck v. Cox, 77 W. Va. 442, 87 
SE 492. 


[a] Power to enact regulation.— 
Power, vested by statute in a city 
council, to have its streets kept 


free from obstructions and to pro- 
tect the persons and property of its 
inhabitants, confers authority to pass 
a traffic ordinance requiring vehicles 
of all kinds in the use of the city 
streets to confine themselves to the 
right-hand sides of the centers there- 
of with reference to the direction in 


which they are severally moving. 
Beck v. Cox, 77 W. Va. 442, 87, SH 
492. 

{b] Construction, of ordinance.— 


An ordinance, providing that no per- 
son driving or in charge of any 
vehicle shall stop it on any street 
with the left side of the vehicle 
toward or along the curb, prohibits 
the driving of a vehicle with its left 
side toward the _ curb. Weike v. 
Rathjen Mercantile Co., 34 Cal. <A. 
802, 167 P 287. 
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near as possible to the right-hand curb ;** or require 
slowly moving vehicles to keep as close as practi- 
cable to the right-hand curb;?> and where a driver 
in violation of such a regulation uses the left-hand 
side, his rights are inferior to those of travelers 
proceeding in the opposite direction.*° An ordi- 
nance to this effect is not inconsistent with a statute 
requiring travelers on the highways to turn to the 
right.2” 

To what vehicles or situations applicable. The 
rule of keeping to the right applies to motor vehi- 
cles,28 and to bieyeles as well as other vehicles,”® 
and it has been held to apply not only to vehicles 
passing in opposite directions, but to vehicles com- 
ing together in such a manner that there would be 
an actual collision or an apparent danger of one if 
they should pursue their course without change of 
direction.°° It applies, however, only to vehicles 
in motion and not those stopping on the street. for 
business ;*? and therefore, in the absence of a regu- 
lation to the contrary, it does not apply to a vehicle 
standing at the left-hand ecurb,** such as a truck 
to discharge its load,?? or a coach or buggy to 
allow passengers to alight;°* nor does it apply to 
vehicles on private property.*® 

On one-way ‘street. The rule requiring vehicles 
to keep to the right of the center does not apply 
to a one-way street,®* and hence does not apply to 
a circular roadway on which vehicles are required, 
by ordinance, to drive to the right on entering.*? 

Street divided by parkway. A park bounded upon 


24. Langford vy. San Diego Elec- 
tric R. Co., 174 Cal. 729, 164 P 398; 
Stack v. General Baking Co., 283 Mo. 


396, 223 SW 89; Hiscock v. Phinney, | ployment. 
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wagon may use any portion of the 
street necessary for him in the per- 
formance of his business or 
Bauhofer v. Crawford, 16 


ae. te 


each of its sides by a separate street and not within 
the boundaries or a part of any one of them 1s not 
a ‘‘parkway’’ within a regulation requiring vehicles 
to keep to the right on streets or boulevards divided 
longitudinally by a ‘‘parkway.’’** 

Meeting vehicles. Where the drivers of two ve- 
hicles upon a public street approach each other 
from opposite directions, it is the duty of each driver 
to turn out. and keep to the right of the center 
of the traveled portion of the street.%® It has been 
held that a statute requiring such turning to the 
right on meeting applies only to highways, and not; 
to streets in municipalities;*® but even though ai 
statute declaratory of the common-law rule apples 
only to highways other than streets, the same rule 
constitutes a custom which, as part of the common 
law, is applicable to streets.1- The central line of 
the roadway within such a rule or regulation means 
the line that bisects the middle line of the usable 
road, and is not necessarily the middle line of a 
paved or dedicated street,*? and where, on account 
of obstructions, a part thereof is made impassable, 


the rule or regulation refers to the remaining pass- 


able way.*? : 


Crossing street.*¢ The right-hand rule is inappli- 


eable to vehicles crossing from one side of a street 
to the other.*® 

Justification or excuse for driving on wrong side.*® 
A person may lawfully use the left-hand side of 
the street if there is no travel at that time upon 
that part of the way,*’ or if the travel is not so 


fore the driver has an opportunity 
of turning it so that it will be 
straight with the street, there is no 
occasion to apply the law of the road 


em- 


81 Wash. 117, 142 P 461, AnnCas1916 
E 1044, But see Benninghof-Nolan 
Co. v. Adcock, 194 Ind, 33, 141 NE 
782, 29 ALR 1344 (holding that an 
ordinance making it unlawful to drive 
on any part of a street except “as 
near as possible’ to the right-hand 
curb is not a reasonable regulation 
within a statute authorizing the mu- 
nicipality to regulate the use of 
streets and alleys by vehicles). 

[a] Construction of ordinance.— 
A city ordinance requiring vehicles to 
keep “as close as possible,’ except 
when passing other vehicles, to the 
right curb should be construed to 
mean substantially what is meant by 
the statute, to require the driver of 
a vehicle to keep safely to the right 
side of the highway. Stack vy. Gen- 
ra Baking Co., 283 Mo. 396, 223 SW 


25. See municipal ordinances. 

[a] Distance from curb.—In de- 
termining the distance a slowly mov- 
ing vehicle must be kept from the 
curb under a provision that such 
vehicles must be kept as closely as 
practicable to the right-hand bound- 
ary of the highway, convenience, 
condition of the street, and the num- 
ber of vehicles on the street must all 
be considered. Mauchle vy. Panama- 
Pac. International Exposition Co., 37 
Cal. A. 715, 174 P 400. 

As to motor vehicles see Motor 
Vehicles § 613, 

26. Hiscock v. Phinney, 81 Wash. 
117, 142 P 461, AnnCasl916H 1044. 


27. Hiscock v. Phinney, supra, 
28. See Motor Vehicles § 611. 
29. Diehl vy. Roberts, 134 Cal. 164, 


66 P 202; Wistrom vy. Redlick, 6 Cal. 
A. 671, 92 P 1048. 

Law of road as applicable to bicy- 
cles generally see Highways § 414. 


30. Hubbard v. Bartholomew, 163 
Iowa 58, 144 NW 13, 49 LRANS 
443, 

31. Bauhofer y. Crawford, 16 Cal. 


A, 676, 117 P 931, 
[a] The driver of a _ delivery 
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32. Bauhofer v, Crawford, supra; 
U. S. Express Co. v. Taylor, (Tex. 
Civ. A.) 156 SW 617. 

[a] One who has driven up to 
the left-hand curb of the street and 
is there holding a conversation with a 
pedestrian is not violating an ordi- 
nance providing that each person 
traveling in any vehicle, upon meeting 
another, shall turn to the right, so as 
to enable the vehicles to pass without 
accident. U. S. Express Co. v. Tay- 
lor, (Tex. Civ. A:) 156 SW 617. 

{b] A funeral as a matter of con- 
venience may be formed on the left- 
hand side of the street. Bauhofer v. 
Crawford, 16 Cal. A. 676, 117 P 931. 

33. Bauhofer v. Crawford, supra. 

34, Bauhofer v. Crawford, supra. 

35. Bean v. Coffee, 169 Ark. 1052, 
277 SW 522. 

36. Hedges v. Mitchell, 69 Colo. 
285, 194 PB 620. 

37. Hedges v. Mitchell, supra. 

38. Kupelian v. Andrews, 233 N. Y. 
278, 185 NE 502. 

Clark, 196 


39. Ala.—Morrison v., 
Ala. 670, 72 S 305. 

Ark.—Carter v. Brown, 1386 ‘Ark, 
23, 206 SW 71. 

Conn.—Irwin v, Judge, 81 Conn. 
492, 71-A 572, 

Del.—Dickerson y. Brittingham, 27 
Del, 93, 86 A 106. 

Miss.—Palotta v. Jackson Light, 
etc., Co., 107 Miss. 61, 64 S 938. 

Mo.—Harmon v. Fowler Packing 
Co., 129: Mo, A. 715, 108 SW 610. 

N. Y.—Dickinson v. Platt, 116 App. 
Div. 651, 161 NYS 956. 

Okl.—Tulsa Ice Co. v. Wilkes, 153 
P 1169. 

Tex.—U: S, Express Co. v. Taylor, 
(Civ. A.)' 156 SW 617. 

Wash.—Segerstrom v. Lawrence, 64 
Wash, 245, 116 P 876. 

[a] Where rule not applicable.— 
Where a collision occurs in a street 
between a wagon and a man on a 
bicycle, just as the wagon is driven 
on the street from an-alley, and be- 


by which vehicles shall reasonably 
turn to the right. Dickinson vy. Platt, 
116 App. Div. 651, 161 NYS 956. 

40. Decatur v. Stoops, 21 Ind. A. 
397, 52 NE 623. 

[a] Reason for rule.—‘‘There is 
good reason why the statute is not 
applicable to streets and cities. The 
authorities in control of highways or 
roads are only required to keep the 
traveled way reasonably safe for 
travel, and it is a part of the common 
history of the state, and of everyday 
observation, that, while public high- 
ways are often 50 feet or more in 
width, yet the traveled way therein 
may not be over 12 or 15 feet wide.” 
Decatur v. Stoops, 21 Ind. A. 397, 
52 NE 6238, 625, 

41. Palotta v. Jackson Light, etce., 
Co., 107 Misc. 61, 64 S 938, 


42. Harmon vy. Fowler Packing 
Co., 129 Mo. A. 715, 108 SW 610. 

43. Harmon v. Fowler Packing 
Co., supra, 
; bea Street intersections see infra 

45. Lyford v. Jacob Schmidt 


iag:? Co., 110 Minn. 158, 124 NW 

[a] A’ statute providing that, 
when vehicles meet on a road, each 
shall seasonably drive to the right 
of the middle of the traveled part 
of the road, so that the vehicles may 
pass without interference, is to se- 
cure the safety and convenience of 
persons traveling in vehicles meet- 
ing and passing each other upon high- 
ways, and generally has no applica- 
tion to vehicles crossing from one 
side of a street to the other. Ly- 
ford vy. Jacob Schmidt Brewing Co., 
110 Minn, 158, 124 NW 881. 

46. As applied to: 
ws hwey s generally see Highways § 


Motor Pi it see Motor Vehicles §§ 

47. Dickerson v, Brittingham, 27 
Del. 98, 86 A 106; Richards v. Palace 
Laundry Co., 55 Utah 409, 186 P 439; 


-[§ 3900 


See eS ee ee 


oars 


' person 
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heavy as to make it dangerous to do so.*8 A driver 
may under compulsion of particular circumstances 
turn left without violating the law of the road, 
as where this is necessary to avoid an obstruction 
on the right-hand side,®° especially under a regula- 
tion, declaratory of the common-law rule, which pro- 


vides that it shall not apply to 


is impracticable, from the nature of the ground, for 
the driver to turn to the right of the beaten track.®1 

[§ 3901] (c) At Intersections®*?—aa. In General. 
Ordinarily when two vehicles approach each other 
at intersections of streets, the rights of each are 
But in the absence of some regulation to 
the contrary, the one first reaching the crossing 
has the right of way and it is the duty of the other 
to allow the first vehicle reasonable opportunity 


equal.®? 


to pass.>+ 


Right of way governed by direction of travel. 


statute providing that the driver 


proaching an intersection shall grant the right of 
way to a vehicle approaching from a particular 
direction merely adds a factor to common-law rules, 


Segerstrom v. Lawrence, 64 Wash. 
245, 116 P 876. 

{a] Driving a vehicle in the mid- 
dle of a street is not negligence in 
itself, either under the common law 
or statute. Linstroth y. Peper, (Mo. 
A.) 188 SW 1125. 

48. Segerstrom v. Lawrence, 64 
Wash, 245, 116 P 876. 

49. lIowa.—Streeter v, Marshall- 
town, 123 Iowa 449, 99 NW 114. 

Me.—Skene v. Graham, 114 Me. 229, 
95 A 950. 

. Miss.—Ripley vy. Wilson, 140 Miss. 
845, 105 S 476. 


Mo.—Columbia Taxicab Co. v: 
Remmich, (A.) 208 SW 859. 
Wash.—Johnson v. Heitman, 88 


Wash. 595, 153 P 331. 

fa] For example, an ordinance re- 
quiring persons to drive on the right 
side of the street does not forbid 
persons so driving from crossing the 
street to avoid danger. Streeter v. 
Marshalltown, 123 Iowa 449, 99 NW 


114. 

[b] Where emergency makes it 
necessary for one driving on the 
right-hand side of the street to 
swerve to the left, in doing so he is 
required to exercise only reasonable 
eare for the safety of others using 
the street. Richards v. Rifenbery, 
108 Okl. 56, 233 P 692. L 

[c] Not negligence per se.—Driv- 
ing on the wrong side of a highway, 
in violation of the law of the road, as 
a necessary choice of hazards in an 
emergency, is not negligence per se. 


Johnson vy. Heitman, 88 Wash. 595, 
153 P 331. ‘ 
50. State v. Larrabee, 104 Minn. 37, 


115 NW 948; Palotta v. Jackson 
Light, etc., Co., 107 Miss. 61, 64 S 938. 

fa] Thus a vehicle meeting an- 
other vehicle standing on the right 
side of the street is, so far as the 
law of the road is concerned, justified 
in passing on the left side of the 
street. Palotta v. Jackson Light, 
etc., Co., 107 Miss. 61, 64 S 938. 

[b] Yemporary obstruction.—The 
presence of vehicles in line ahead 
does not constitute a temporary ob- 
struction of a street within a muni- 
cipal ordinance requiring every per- 
son using a vehicle on any street to 
drive to the right of the center of 
the street, but providing that, if the 
street is temporarily obstructed, such 
may use the traveled part 
thereof, regardless of which side of 
the street such traveled part may be. 
State v. Larrabee, 104 Minn. 387, 115 
NW 948. 

Cutright v. 
Co., 175 Ill. A, 269. 

[a] Obstruction in highway.—Un- 
der a statute providing that car- 
riages shall turn to the right on 
meeting, except when the nature of 


Adams Express 
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a case where it 
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whereby negligence may be measured between con- 
flicting claimants exercising a common right.®> Such 
a statute or an ordinance of like tenor must be 
given a reasonable and practicable application,®® and 
applies only where vehicles approach an intersec- 
tion at approximately the same time.>? 
lacking the right of way may nevertheless proceed 
if no one is approaching along the intersecting 
street within a distance reasonably indicating dan- 
ger of collision.°® While such a statute or ordinance 
may affect the quantum of care to be exercised by 
each driver,°® it does not confer a monopoly of 
way ad libitum on a person so approaching, re- 
gardless of existing conditions and the distance 
from the intersecting street,®° and it does not mean 
that a vehicle not having the right of way must 


A. driver 


at its peril avoid collision with a vehicle having 


A 


of a vehicle ap- 


the ground makes it impracticable, 
one driving a wagon is not required 
to turn to the right where a pile 
of bricks is so located in the street 
that it is impossible to pass on the 
right side thereof, but under the com- 
mon law he may turn to the. left. 
Cutright v. Adams Express Co., 175 
Til. A. 269. 

52. Right of way of motor ve- 
hicles at intersections: 
SOR, see Motor Vehicles §§ 702-— 

711. } 


Turning into intersecting street see 

Motor Vehicles §§ 712-729. 

53. Campbell v, Chicago City R. 
Co., 212 Ill. A. 344; Pratt v. Kistler, 
72 Mont, 356, 233 P 600; McClung v. 
Pennsylvania Taximeter Cab. Co., 252 
“Pa. 478, 97 A 694; Willinsky v. Ful- 
ton, 79 Pa. Super. 144; Gray v. Fox, 
69 Pa. Super. 218; Rose v. Quaker 
City Cab Co., 69 Pa. Super. 208; 
Brown v. Chambers, 65 Pa. Super. 
Baresi 

[a] Where two persons are driv- 
ing on lines that visibly intersect, 
the®” general obligation of ordinary 
care becomes for each a definite duty, 
and if, as they approach, their con- 
tiguity and mutual movements sug- 
gest a probable or even possible col- 
lision, neither is entitled to act on 
the assumption that the other will 
give way. Campbell v. Chicago City 
R. Co., 212 Ill. A. 344, 

54. Barrett v. Alamito Dairy Co., 
105 Nebr. 658, 181 NW 550, 21 ALR 
966; McClung v. Pennsylvania Taxi- 
metér Cab Co., 252 Pa. 478, 97 A 
694; McGlinchey v. Steigerwold, 73 
Pa. Super. 520; Gray v. Fox, 69 Pa. 
Super. 218. 

[a] Speed not the criterion.—In 
the absence of regulation, the law of 
the road does not require that a 
wagon shall stop and allow an auto- 
mobile to pass in front of it ata 
street intersection because it is a 
faster moving vehicle. Barrett v. 
Alamito Dairy Co., 105 Nebr. 658, 181 
NW 550, 21 ALR 966. 

55. Paulsen v. Klinge, 92 N. J. L. 
99, 104 A 95. 

56. Louisville R. Co. v. Birdwell, 
189 Ky. 424, 224 SW 1065; Fournier 
v. Zinn, 257 Mass. 575, 154 NE 268; 


Bollinger v. Greenaway, 83 Pa. Su- 
per. 217. 
[a] The word “right,” in a stat- 


ute providing that at street inter- 
sections the driver of a vehicle shall 
give the right.of way to any ve- 
hicle approaching from his “right,” 
means the right of the vehicle in the 
direction in which it is approaching 
the intersection, and not the right 
hand of the driver if he is back- 
ing. St. Clair v. Duluth St. R. Co., 
155 Minn. 203, 198 NW 690. 

57. Petring’ v. Albers, (Mo. A.) 


the right of way, irrespective of care or negligence 
of either party,*1 nor does such ‘‘right of way’’ 
relieve favored vehicles from the exercise of due 
care not to injure another at such place.® 

The compass direction may govern the right of 


241 SW 452; Hoyt v. Wilson, 132 
Wash. 423, 231 P 947. 
[a] For example, a statute, re- 


quiring drivers approaching intersec- 
tions to give the right of way to ve- 
hicles on their right. simultaneously 
approaching a given point, does not 
apply if a ear from the left first 
reaches, the intersection point re- 
ferred to, being the intersection it- 
self, and not the point within it. 
eyes v. Wilson, 132 Wash. 423, 231 


58. TIowa.—Barnes v. Barnett, 184 
Iowa 936, 169 NW 365. 
Be oak i v. Ashford, 5 La, A. 

N. Y.—Shirley v. Larkin Co., 239 
NaiWs) 94, 45: NR T5 Ls 

Okl.—Lee v. Pesterfield, 77 Okl. 317, 
188 P 674. 

W. Va.—Burdette v. Henson, 96 W. 
Va. 31, 122 SE 356, 36 ALR 489. 


59. Wolf iv. Vehling, 79 Ind. A. 
221, 1387 NE 713; > McCalmont v. 
Sterkx, 5 La. A. 730; Shilliam v. 


Newman, 94 Wash. 637, 162 P 977. 
60. Vance v. Poree, 5 La. A. 109; 
pee v. Klinge, 92 N. J. L. 99, 104 


[a] The courts will consider not 
only distance, but all other circum- 
stances of the case. Schultz. v. 
Nicholson, 116 Mise. 114, 189 NYS 
722; Ray Mead Co. v. Products Mfg. 
Co., 110 Misc. 648, 180 NYS 641. 

61. Wolf v. Vehling, 79 Ind. A. 
221, 1837 NE 713; Pilgrim v. Brown, 
168 Iowa 177, 150 NW 1; Lee v. 
Pesterfield, 77 Okl. 317, 188 P 674. 

[a] Unlawful speed.—The driver 
of a vehicle not having the right of 
way is not charged under such cir- 
cumstances with keeping a lookout at 
his peril for approaching vehicles op- 
erated at an unlawful speed. Pilgrim 
v. Brown, 168 Iowa 177, 150 NW 1. 

62. Ind.—Wolf v. Vehling, 79 Ind. 
Ajj221;. 137° NE 718. 

Okl.—Lee v. Pesterfield, 77 Okl. 
317, 188 P 674. 

W. Va.—dJones vy. Cook, 96 W. Va. 
60, 123 SE 407; Burdette v. Henson, 
96. W. Va, 31, 122 SE 356, 36 ALR 
489. 

Wis.—Carson v. Leet, 186 Wis. 566, 


203 NW 394. 

Wyo.—Garner vy. Brown, 31 Wyo. 
71) 223) Py2v7. 

[a] Rights of persons on the 


streets are relative, and although a 
statute, when conditions are equal, 
makes it the duty of a driver ap- 
proaching an intersection to give the 
right of way to vehicles approaching 
the intersection on his right, it re- 
mains the duty of the driver who 
is given the right of way to exercise 
reasonable care to avoid collisions 
with other’ vehicles. Garner v. 
Brown, 31 Wyo. 77, 223 P 217. 
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way at intersections under statute or ordinance.®* 
The common-law duty of approaching vehicles to 

keep to the right applies at street intersections.®* 

The right of way given by a traffic officer’s signal 
does not give one the right to proceed without re- 
gard to circumstances, conditions, or consequences; 
but, notwithstanding such right, one must exercise 
due care to prevent injury to himself and others.®° 

A street is not a boulevard, within the meaning 
of a statute relating to the right of way at the inter- 
section of streets of unequal character, unless so 
designated by ordinance.*¢ 

[§ 3902] bb. What Constitutes an Intersection. 
Intersecting streets within the meaning of statutes, 
ordinance, or regulations respecting the law of the 
road include dead-end streets meeting a through 
street at right angles,®’ and three streets meeting 
at the same point.*® The ‘‘point of intersection’’ 
is the space common to the crossing streets,°® and 
not necessarily the point at which the paths of two 
approaching vehicles would ecross;’° and the ‘‘cen- 
ter of intersection’’ is the point at which the center 
lines of the intersecting streets cross.’ 

[§ 3903] cc. Turning at Intersection.” Under a 
statute requiring vehicles to keep to the right of 
the center of an intersection, and*in turning to the 
left, to run beyond the center, a vehicle intending 
to turn must approach.the intersection on the proper 
side of the street.“* Under an ordinance requir- 
ing a vehicle turning from its course at a street 
intersection to yield the right of way to a vehicle 


keeping a straight course, the fact that the driver 
63. Goldman v. Stern, 238 N. Y. 
180, 144 NE 494. 
[a] Determination of north and 


41 LRANS 337, 
Bell v. Jacobs, 
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AnnCas1913A 829; 82. 
261 Pa. 204, 104 A 
587; McClung v. Pennsylvania Taxi- 


[8s 3901-3904 


of the turning vehicle reasonably thought condi- 
tions justified violation of the ordinance does not 


excuse him.*# 
[§ 3904] (d) Overtaking and Passing.”> The law 


of the road in the United States requires a vehicle 


overtaking and passing another on municipal streets 
to pass to the left of the overtaken vehicle,“® and 
the driver of the vehicle ahead to keep far enough 
to the right to permit passing on his left,’7 and 
the latter may properly assume that anyone over- 
taking him will pass to his left.7* But the rule 
is not absolute,7® although a divergence imposes 
the duty to exercise greater care,*° and it is neither 
unlawful nor negligent to turn to the right of a 


vehicle ahead in order to avoid danger,®*! or, in. 


the absence of contrary statute or ordinance, to 
pass to the riglft where for any reason there is 
insufficient space to permit passage to the left.®? 
A regulation requiring the overtaking vehicle to 
pass to the left is subject to the conditions exist- 
ing on the street and does not excuse the driver 
from exercising care in ascertaining whether the 
passing can be done with safety to those on the 
left side of the street;** and some regulations ex- 
pressly require that the passing shall not be made 
unless there is a clear way for a given distance 
ahead on that side.*+ A traffic regulation statute 
applicable to vehicles overtaking and passing others 
is not intended to provide an exclusively hard and 
fast rule applicable to all hazards and to all situ- 
ations, regardless of actual conditions.8> A statute 
prohibiting the passing of vehicles from the rear 
Wright v. Mitchell, 252 Pa. 325, 


329, 97 A 478. 
“Tf the leading team should use 


eee 


south.—Under a municipal ordinance 
declaring “all vehicles going in a 
northerly or southerly direction shall 
have the right of way over any ve- 
hicle going in an easterly or westerly 
direction,” a vehicle traveling on a 
street running north 21° west has 
a right of way over a vehicle travel- 
ing on a street running north 69° 
east. Goldman y. Stern, 288 N. Y. 
180, 144 NE 494. 

64. Reitz v. Hodgkins, 185 Ind. 163, 
112 NE 386. But see Morse v. Swee- 
nie, 15 Ill. A. 486 (holding a stat- 
ute embodying the right-hand rule 
inapplicable to street intersections, 
and saying that the common law 
merely required the exercise of rea- 
sonable care at street intersections). 

65. North State Lumber Co. v. 
Charleston Cons. -R., ete.,. Col, 115 
S. C. 267, 105 SE 406. 

66. Newbold v. Brotzge, 209 Ky. 
218, 272 SW 755. 

67. Geschwindner v. Comer, 222 
Tl. A. 417; Fournier v. Zinn, 257 
Mass. 575, 154 NE 268; McCarthy v. 
Beckwith, 246 Mass. 409, 141 NE 
126; Holman vy. Ivins, 150 Minn, 285, 
184 NW 1026, 21 ALR 964. 

68. Surry v. Seattle Taxicab Co., 
117 Wash. 559, 201 P 754. 

69. Fournier v. Zinn, 
575, 154 NE 268. 

70. Fournier v. Zinn, supra. 

71. Thrush vy. Lingo Lumber Co., 
(Tex. Civ. A.) 262 SW 551. 

72. Motor vehicles turning into 
intersecting street see Motor Vehicles 
§§ 712-729. 

73. Thrush v. Lingo Lumber Co., 
(Tex. Civ. A.) 262 SW 551. 

74. Alamo Iron Works y, Prado, 
(Tex. Civ. A.) 220 SW 282. 

75. Motor vehicles overtaking 
and passing see Motor Vehicles §§ 
678-685. { 

Overtaking and passing on highway 
see Highways § 419. 

. Hackett v. Alamito Sanitary 
Dairy Co., 90 Nebr. 200, 1833 NW 227, 


257 Mass. 


meter Cab Co., 252 Pa. 478, 97 A 694. 
{a] In England the law of the 
road requires an overtaking vehicle 
to pass to the right of the vehicle 
ahead. Hackett vy. Alamito Sanitary 
Dairy Co., 90 Nebr. 200, 133 NW 227, 
41 LRANS 38387, AnnCas1913A 829. 

[b] Upon the continent of Eu- 
rope the usual custom is to pass to 
the left of a vehicle ahead. Hackett 
v. Alamito Sanitary Dairy Co., 90 
Nebr. 200, 1833 NW 227, 41 LRANS 
837, AnnCas1913A 829. 

77. Hackett v. Alamito Sanitary 
Dairy Co., supra. 

78. Borg v. 60 Ind. A. 
514, 111 NE 201. 

79. Hackett v. Alamito Sanitary 
Dairy Co., 90 Nebr. 200, 207, .133 
NW 227, 41 LRANS 337, AnnCas 
1913A 829. 

“It is ordinarily the duty of ‘each 
party to keep the proper side of the 
road, but this is not absolute.... 
In a busy city it is impossible to lay 
down a hard and fast rule.’’ Hackett 
v. Alamito Sanitary Dairy Co., supra. 

80. Hackett v. Alamito Sanitary 
Dairy Co., supra. 

81. Squier v. Davis Standard 
Bread! Co.) 18LoCal, 638,535, 185, P 
391; Wright v. Mitchell, 252 Pa. 325, 
97 A 478. 

“It is not negligence to turn to the 
right of a vehicle, which is being 
approached from the rear, if a situa- 
tion of peril is presented in which 
to avoid a possibility of injury to 
life or property a reasonably careful 
man might well consider it the more 
prudent course to drive to the right.” 
Squier v. Davis Standard Bread Co., 
supra, 

[a] Vehicle ahead zigzagging left 
and then right, inducing a motor 
cyclist to turn right when it turned 
left, justifies the jury in finding the 
cyclist not negligent in striking the 
vehicle when it turned back to the 
right. Squier v. Davis Standard 
Bread Co., 181 Cal. 583, 185 P 391. 


Larson, 


the left side of the highway, leaving 
insufficient space for the rear team 
to pass, the latter may pass to the 
right. f for any other reason, such 
as the obstruction of the highway on 
the left of the leading team by other 
teams proceeding in the opposite di- 
rection, so as to prevent a passage to 
the left of the team in front, the 
rear team may, if there is sufficient 
space and it can be done by the ex- 
ercise of proper care, pass to the 
right of the team in front. The 
general rule, therefore, that teams 
traveling in the same direction on a 
highway should pass each other to 
the left has its exceptions, and must 
be applied with reference to the cir- 
cumstances of the particular case.” 
Wright v. Mitchell, supra. 

83.- Pool, v.. Brown, »89.-.N..danibn 
314, 98 A 262. 

84. See statutes and ordinances; 
and case infra this note. 

[a]. Walidity of regulation.—A 
regulation passed by commissioners 
pursuant to a statute authorizing 
such commissioners to pass traffic 
regulations, which require a vehicle 
overtaking another vehicle to keep to 
the left in passing, but not to leave 
the line of the right, unless there is 
a clear way of at least one hundred 
feet in advance on the left, does 
not conflict with a statutory provi- 
sion that when, on any bridge or 
public or private way, there is not 
an unobstructed view of the road for 
at least one hundred yards, the 
driver of every vehicle shall keep 
to the right of the middle of the 
traveled part of the bridge or way 
whenever it is safe and practicable 
to do so. Com. v. Gile,. 217 Mass. 
18, 104 NE 572. 7 

85. Jackson y. Geiger, 100 N. J. L. 
330, 126 A 438; Tooker v. Fowler, ete., 
Co., 147 App. Div. 164, 132 NYS 213. 

[a] For example, under the High- 
way Law, providing that a horse or 
vehicle, on being overtaken by an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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while crossing intersections is inapplicable to an 
unintentional movement because of the sudden stop 
of the vehicle passed.£° Although it is the duty 
of the driver of a vehicle to pass to the left of 
another going in the same direction, a driver is 
not’ excused in doing so when the consequence of so 
acting will be the violation of another statute.’7 

[§ 3905] (e) Particular Vehicles**—aa. In Gen- 
eral. In the absence of conflicting statute or ordi- 
nance, cyclists*® and drivers of horse-drawn vehi- 
cles®® have equal rights with motorists. A statute 
relating to automobiles is inapplicable to other ve- 
hicles.°t The right-hand rule does not apply to 
vehicles running on fixed tracks.22 But to secure 
the protection of an ordinance providing, as an 
exception of the law of the road, that any person 
driving on any street railroad track, in the direction 
that the cars are running, shall have the right of 
way, it must appear that at the time of the acci- 
dent the one claiming the right of way was follow- 
ing a ear.®? ; 

[§ 3906] bb. Vehicles Having Special Privileges. 
Ordinarily drivers of vehicles engaged in a publie 
service have the right of way over ordinary vehicles 
in municipal streets.°* But drivers of such vehicles 
must nevertheless use reasonable care in the exer- 
cise of their special privileges,®® and this rule of 


automobile, shall ‘fas: soon as prac- 
ticable, turn to the right so as to 
allow free passage on the left,’ such] p 
driver is not bound to go over to 


[a] 
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N. S.—Odell v. Sydney, 56 N.S. 276. 
Public service corporation re- 
air wagon.—Virginia R., etc., Co. v. 
Smith, 117 Va, 418, 84 SE 641. (ac- 
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care has been applied to ambulances,®* fire depart- 
ment vehicles,” and police patrols.°8 The right 
of way given by an ordinance to a police patrol is 
not restricted to a right of way over vehicles travel- 
ing in the same direction by an ordinance providing 
that all vehicles should be driven to the right of 
the center of the street.9® A statute providing that 
a salvage corps while on duty shall be subordinate to, 
and under the control of, the fire department does 
not give the vehicles of the latter the right of 
way over the former while being driven to a fire.t 
But it has been held that, since the maintenance 
of a fire department is for a wholly public pur- 
pose, the right of way given to it by statute is para- 
mount to, and unaffected by, that granted to a fire 
surance patrol by a statute providing that the 
patrol should have the same right of way while 
going to a fire as the fire department, but that 
nothing in the act should be construed to affect the 
authority of the fire department.” 

[§ 3907] (4) Care Required in Use of Street or 
Other Public Way—(a) In General. Under the rules 
applicable in the case of highways generally? it is 
the duty of one using a street or other public way 
to use ordinary or reasonable care to avoid injury 
to others* lawfully therein,® as, for example, in 


SW 94; Virgilio v. Walker, 254 Pa. 
241, 98 A 815; Ryder v. Hayward, 
98 Vt. 106, 126 A 491, 36 ALR 453; 
Coffer v. Erickson, 61 Wash. 559, 


the extreme right-hand side of the 
highway, where there is a free pas- 
sage on the left. Tooker v. Fowler, 
etc., Co., 147 App. Div. 164, 132 NYS 
213. 


86. Egan v. Palmer, (Mo. A.) 293 
Sw 460. ' ; 
87. Wilson v. Johnson, 195 Mich. 


94, 161 NW 924. 

88. Modes of travel to which law 
of road applies on highways other 
than municipal streets see Highways 
§ 414, 

389. 
776. 

Bicycles on highways other than 
caegtame streets see Highways § 

Motor cycles see Motor Vehicles § 
V7. 
90. See Motor Vehicles § 777. 

91. Buzick vy. Todman, 179 Iowa 
1019, 162 NW 259 (holding that, al- 
though a statute requiring automo- 
biles to travel on the right side of 
the street does not apply to teams 
and wagons, nevertheless the latter 
must “give one half of the beaten 
path thereof by turning to the right” 
when meeting other vehicles). 

92. Iaquinto v. Bauer, 104 App. 
Div. 56, 93 NYS 388. 

[a] Street cars.—Where plaintiff 
was injured in a collision between a 
street car and a vehicle approaching 
each other at right angles, it was 
proper to charge that the question 
of the right-hand side or the wrong 
side of the street did not enter into 
the case. Iaquinto v. Bauer, 104 App. 
Div. 56, 93 NYS 388. 

93. May v. Hahn, (Tex. Civ. A.) 
97 SW 132. 

94. See supra § 3883. 

95. Del.—Brown v. Wilmington, 27 
Del. 492, 90 A 44. 

Mass.—Newcomb v. Boston Pro- 
tective Dept., 146 Mass. 596, 16 NE 
555, 4 AmSR 354. 

N. Y.—Farrell v. Fire Ins. Salvage 
Corps, 189 App. Div. 795, 179 NYS 
477; Kellogg v. Church Charity 
Foundation, 135 App. Div. 839, 120 
NYS 406 [rev on other grounds 203 
N. Y. 191, 90 NE 406, AnnCas1913A 
883, 38 LRANS 481]; Muhs v. Brook- 
lyn F. Ins. Salvage Corps, 89 App. 
Div, 389, 85 NYS 911. 

Wash.—Hadley v. Arms, 136 Wash. 
632, 241 P 26. A 


Bicycles see Motor Vehicles § 


tionable negligence not shown). 

96. Kellogg vy. Church. Charity 
Foundation, 135 App. Div. 839, 120 
NYS 406 [rev on other grounds 203 
N. Y- 191, 96 NE 406, AnnCas1913A 
883, 38 LRANS 481]. 

97. Newcomb v. Boston Protective 

Dept., 146 Mass. 596, 16 NE 555, 4 
AmSR 354; Muhs v. Brooklyn F. Ins. 
Salvage Corps, 89 App. Div. 389, 85 
NYS 911; Hadley v. Arms, 136 Wash. 
632, 241 P 26; Odell v. Sydney, 56 
N. S. 276. 
A statute giving to a fire 
company, its officers and men, the 
right of way through the streets of 
a city while going to a fire does not 
relieve the department from liabil- 
ity for negligence. Newcomb vy. Bos- 
ton Protective Dept., 146 Mass. 596, 
16 NE 555, 4 AmSR 354. 

[b] A city by-law which requires 
the driver of-every vehicle on any 
street traversed or to be traversed 
by any fire engilie or other fire 
apparatus, on an alarm of fire being 
sounded, immediately to draw to the 
left side or curb so as to leave a 
clear passage to such fire apparatus 
through the street, is no defense to 
an action claiming damages where it 
is shown by the evidence that the 
driver of the fire apparatus made no 
effort to avoid collision with a ve- 
hicle using the street at the time, 
and that if he had done so the colli- 
sion would not have occurred not- 
withstanding prior negligence on the 
part of the driver of the vehicle in- 
jured. Odell v. Sydney, 56 N. S. 
276. 

98. Brown v. Wilmington, 27 Del. 
492,90 A 44 (holding that, where the 
police patrol was operated at a dan- 
gerous speed under the circum- 
stances, or failed to give plaintiff, a 
pedestrian, timely warning of its ap- 
proach, whereby plaintiff was in- 
jured and plaintiff was in the exer- 
cise of due care, the city is liable). 


99. Hogan vy. Fleming, 218 Mo, A. 
172, 265 SW. 875, 
1. Farrell v. Fire Ins. Salvage 


Corps, 189 App. Div. 795, 179 NYS 
477. r 

2. Coleman y. New Orleans F. Ins. 
Patrol, 122 La. 626, 48 S 130, 21 
LRANS 810, 16 AnnCas 1217. 

3. See Highways § 421. 

4 Cooper v. Kelly, 131 Ark. 6, 198 


112) (PP) 643. 

[a]. A contractor to regrade a 
street over which a bridge for pe- 
destrians has been erected by him 
must, in operating engines on the 
street for the carriage of dirt cars, 
look out for the safety of pedestrians 
on the bridge and investigate and de- 
termine what character of cars and 
what manner of operation of cars 
will inure to the safety of the trav- 
eling public. Coffer vy. Erickson, 61 
Wash. 559, 112 P-643. 

[b] Drivers at crossings must be 
highly vigilent and maintain control 
so that they can stop vehicles so as 
to prevent danger to pedestrians, but 
between crossings they are not held 
to the same high standard of care, 
although they must be constantly on 
the lookout. Quaker City Cab Co. v. 
Fixter, 4 EF. (2d) 327; Virgilio. -v. 
Walker, 254 Pa. 241, 98 A 815. 

5. Barry v. Stevens, 206 Mass, 78, 
91 NE 997. See Boston vy. Abraham, 
91 App. Div. 417, 86 NYS 863 (where 
the duty to one digging a ditch for a 
lawful purpose was held not limited 
to avoidance of willful or wanton 
injury). 

[a] Excavation as nuisance.—In 
an action for injuries sustained by 
one while at work in a hole exca- 
vated in a street for the purpose of 
laying water mains, the jury might 
properly find that such excavation did 
not constitute a common-law nui- 
sance. Boston y. Abraham, 91 App. 
Div. 417, 86 NYS 863. 

{[b] Plaintiff not a  traveler.— 
Where defendant’s team, loaded with 
ice, was passing along the street, and 
plaintiff asked for a piece of ice, and 
the driver, answering ‘‘Yes,’”” mounted 
the seat, and started to drive across 
the street, when plaintiff, without his 
knowledge or assent, got on the step 
at the rear of the wagon, and as the 
wagon reached the curb, the front 
wheel forcibly struck the edge, and 
plaintiff jumped off, and at the same 
time a cake of ice fell from the 
wagon and struck her below the knee, 
causing the injuries complained of, 
plaintiff, while on the wagon, was a 
trespasser or a bare licensee, and, 
the accident having occurred when 
she was preparing to resume the 
character of a traveler, and before 
that relation had been established by 


mee Da B's 
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gers,!° loading vehicles,1? throwing objects from ve- 


assi i hicles,® failing to keep a look- t : 
eth ern aaneH r f hieles,!2 driving fractious animals,!* leading animals 


out,’ driving upon or across sidewalks,* failing to 


keep to the right,® failing to give warning of dan- 


through streets,!* frightening animals,’ or avoiding 


any use of the street by her, she 
could not recover. Barry v. Stevens, 
(Mass.) 91 NE 997. 

6. Southern Express Co. v, South- 
ard, 182 Ky. 492, 206 SW 773; Gund- 
lach v, Beck, 146 Mo. A. 201, 123 SW 
962; Altenkirch ,v. National Biscuit 
Co., 127 App. Div. 307, 111 NYS 284. 

[a] Passing standing team.— 
Where plaintiff's driver had backed 
his horse and wagon against the 
platform of a business house and 
turned the horse at right angles with 
the wagon, when defendant’s driver 
approached with a heavily loaded 
truck, and, in response to the request 
of defendant’s driver, plaintiff's 
driver turned his’horse so that he 
faced about when defendant’s driver 
attempted to drive past, and, al- 
though there w»s sufficient space for 
him to have passed further away 
from plaintiff's horse, he drove so 
close that a slight movement of the 
horse after the front wheels had 
passed him brought the hind wheel 
of the truck in apposition to the 
horse’s foot so that it was run over, 
crushed, and injured, defendant’s 
driver was negligent in failing to 
turn far enough away to pass the 
horse without striking him even in 
case of the horse’s slightly shifting 
his position. Gundlach v. Beck, 146 
Mo. A. 201, 123 SW 962. 

[b] One who in broad daylight 
drives into the rear of a _ vehicle 
standing still on a public street is 
guilty of negligence, unless he can 
show the collision was due to circum- 
stances beyond his control. Southern 
Express Co. vy. Southard, 182 Ky. 492, 
206 SW 773. 

7 Cooper v. Kelly, 131 Ark. 6, 198 
SW 94; Wistrom vy. Redlick, 6 Cal. A. 
671, 92 P 1048; Matheke v. U. S. Ex- 
press Co., 86 N. J. L. 586, 92 A 399. 

[a] Where the driver of a delivery 
wagon drives up to the sidewalk 
across a bicycle path, and then dis- 
covering that he has made a mistake 
in the place turns back across the 
path toward the center of the street, 
without looking to see if anybody is 
approaching, and strikes a bicyclist 
coming in the opposite direction on 
the path, the driver is negligent. 
Wistrom vy. Redlick, 6 Cal. A. 671, 92 
P 1048. 

{b] Striking scaffold injuring men 
thereon.—While the driver of a 
wagon must use reasonable care to 
avoid a scaffold over a street after he 
sees it, he is not negligent merely 
for failure to look for the obstruc- 
tion, of which he has the right to 
presume the street free. Matheke v. 
U. S. Express Co., 86 N. J. L. 586, 92 
A 399. 

[c] Highways to their entire ex- 
tent are presumed to be free from 
temporary and unusual conditions 
that obstruct or endanger passage 
thereon, and a driver is under no duty 
to look for such interferences with 
travel; if he sees them he must use 
reasonable care to avoid them, but 
he is not negligent merely because 
he does not look for them, and while 
the driver of a wagon must uSe rea- 
sonable care to avoid a scaffold over 
a street after he sees it, he is not 
negligent merely for failure to look 
for the obstruction, of which he has 
the right to presume the street free, 
Matheke v. . S.. Express Co., 86 
N. J. L. 586, 92 A 399. 

8 Goff v. Akers, 1 Misc. 468, 21 
NYS 454 [aff 139 N. Y. 658 mem, 35 
NE 207 mem]; Franolich v. Metro- 
politan Express Co., 90 NYS 386. 

[a] Backing a truck without 
warning across a sidewalk when 
pedestrians are passing is negligence. 
(off v. Akers, 1 Misc, 468, 21 NYS 
454 [aff 139 N. Y. 653, 35 NE 207}. 

[b] Team partially on sidewalk.— 


Where plaintiff was injured by a 
team, and there was some evidence 
that such team belonged to defendant, 
the fact that the wagon was partially 
on the sidewalk at the time was a 
circumstance from which negligence 
might be inferred, and the granting 
of a nonsuit was error. Franolich v. 
Metropolitan Hxpress Co., 90 NYS 
386. 

9. Shupe v. Rodolf, 185 Cal, 371, 
197 P 57; Tulsa Ice Co. v. Wilkes, 
(OkKl.) 153, P_1169. 

{a] Whether the failure to turn 
to the right constitutes actionable 
negligence depends on the circum- 
stances of the particular case. Tulsa 
Ice Co. v. Wilkes, (Okl.) 153 P 1169. 

[b] Where two vehicles are di- 
rectly approaching each other, and 
each driver, to avoid a collision, turns 
to the same side, so that a collision 
results, the driver who was on the 
wrong side of the road and turned 
further to the wrong side is prima- 
rily liable. Shupe v. Rodolf, 185 Cal. 
STLVLOTTP: 57, 

10. Regan v. McCarthy, 119 Ill. A. 
578; Young v. Hermann, 119 App. 
Div. 445, 164 NYS 72 [aff 192. N. Y. 
554 mem, 85 NE 1118 mem]. 


[a] Failure to carry light.—The 
owners of a heavy truck carrying 
heavy machinery at night in a 


sparsely settled portion of the city 
are not negligent because they i do 
not carry a light to warn a rapidly 
approaching street car of its pres- 


ence. Regan vy. McCarthy, 119 Ill. A. 
578. 
{[b] Where a rope was extended 


between two wagons so that the for- 
ward might assist in drawing the 
rear wagon, the persons using the 
rope are bound to observe due care 
to warn other users of the street of 
the obstruction, and failure-to do so 
constitutes negligence. Young v. 
Hermann, 119 App. Div. 445, 164 
NYS 72 [aff 192 N. Y. 554 mem, 85 
NE 1118 mem]. 

11. Ill.—Condon v. Chicago R. Co., 
181 Til. A. 330. 

Md.—Firor y. Taylor, 116 Md. 69, 
81 A 389. 

Mo.—Ventimiglia v. M. A. Heiman 
Mfg. Co., 256 SW 1389. 

N. “ Y¥.—Callahan 3iv/ David + M. 
Oltarsh Iron Works, 112 NYS 1102. 

Pa.—Barton v. Craighill, 268 Pa. 
464,112 A 96. 

Vt.—Ryder v. Hayward, 98 Vt. 106, 
126 A 491, 36 ALR 453. 

Wash.—Gielens y. Fidelity Trans- 
fer, etc, Co., 63 Wash. 383, 115 P 850. 

[a] Projecting load.—(1) The law 
does not prescribe the manner in 
which goods shall be loaded; and that 
they project to the side or rear is 
not negligence per se. Ryder v. 
Hayward, 98 Vt. 106, 126 A 491, 36 
ALR 453. (2) And the law of the 
road does not prohibit the loading of 
a wagon so that the load will pro- 
trude beyond the bed of the wagon, 
but such a condition requires more 
care in driving the wagon. Gielens 


v. Fidelity Transfer, etce., Co., 63 
Wash. 383, 215 P 850. '1¢8) A ‘truck 
driver, transporting angle iron pro- 


jecting beyond the mud guard on the 
left side of the truck, had a right 
to transport it in that manner, but 
was bound to use the care that a 
prudent man would exercise in like 
circumstances. Ryder v. Hayward, 
supra. (4) Where a driver, know- 
ing a street car is behind him, causes 
the wagon to leave the tracks to let 
the street car pass, it is his duty to 
look back to see that bars extending 
beyond the wagon are clear of the 
track, as he changes the course of 
his wagon. ‘Condon v. Chicago R. 
Co., 181 Ill, A. 330. (5) It is negli- 
gence to drive an express wagon rap- 
idly over a Slippery street with a 


load of gas pipes protruding from 
the back of the wagon, and turn so 
abruptly at a crossing as to cause 
the back part of the wagon to slide 
toward a pedestrian and strike her 
with the pipes. Gielens v. Fidelity 
Transfer, etc., Co., supra. (6) Where 
a driver of defendant’s team at- 
tached to a truck loaded with iron 
girders which projected ten feet from 
the rear of his truck turned his team 
so as to swing his load across the 
street and strike one of plaintiff's 
horses, which was following, defend- 
ant’s driver was negligent, although 
he testified that he held up his hand 
and signaled plaintiff’s driver to stop, 
which signal the latter testified he 
did not see. Callahan v. David M. 
Oltarsh Iron Works, 112 NYS 1102. 
(7) One driving a truck so close to 
a curved curb in making a turn 
at a street intersection as to cause 
a portion thereof to extend over the 
sidewalk and injure one lawfully 
standing upon the walk was guilty 
of negligence, although the wheels 
of the truck did not run upon the 
sidewalk. Ventimiglia v. M. A. Hei- 
man Mfg. Co., (Mo.) 256 SW. 139. 
(8) The driver of a truck, loaded 
with beams projecting several feet 
to the front and rear, was not negli- 
gent because, after turning somewhat 
toward plaintiff, a pedestrian on the 
street, whereupon she stepped back, 
he, as he passed her, turned some- 
what away from her, causing the 
parts of the beams projecting to the 
rear, and not seasonably seen by her, 
to strike her. Barton v. Craighill, 
268 Pa. 464, 112 A 96. (9) That 
beams being hauled over a city street 
projected over and beyond the edge 
of the wagon and came in contact 
with plaintiff as the wagon was be- 
ing driven along the street did not of 
itself show that the wagon was. neg- 
ligently loaded. Firor vy. Taylor, 116 
Md. 69, 81 A 389. 

12. Alexander yv. Star-Chronicle 
Pub. Co., 197 Mo. A, 601, 198 SW 467. 

[a] Throwing a bundle of papers 
or any solid substance out of a vehi- 
cle moving along a street, So care- 
lessly as to hit a person thereon, is 
actionable negligence. Alexander v. 
Star-Chronicle Pub. Co.,; 197 Mo. A. 
601, 198 SW 467. 

13. Conway vy. Rheims, 107 App. 
Div. 289, 95 NYS 119. 

[a] Unbroken horses. — A pur- 
chaser of unbroken horses is bound 
to apprehend the exhibition of want 
of restraint during the process of 
training, whatever assurances of 
docility may have accompanied the 
sale; and, when it is made apparent 
on a trial that a horse is not kind 
and gentle, he must exercise caution 
commensurate with the danger, while 
driving it through the streets. Con- 
way v. Rheims, 107 App, Div, 289, 
95 NYS 119. 

14. Bostock-Ferari Amusement Co. 
v. Brocksmith, 34 Ind. A. 566, 73.NB 
281, 107 AmSR 260; O’Neill v. Blase, 
94 Mo. A. 648, 68 SW 764. 

[a] Leading bear along street.— 
It is not negligence per se to lead a 
bear along a public street for a law- 
ful purpose. Bostock-Ferari Amuse- 
ment Co. v. Brocksmith, 34 Ind. A. 
566, 73 NE 281, 107 AmSR 260. 

[b] Taking vicious cow through 
streets.— Where a vicious cow is to 
be conducted through a city street, 
it is the duty of the owner to make 
adequate provision to prevent injury 
to passers-by, and he is liable for 
any resulting injury to a passer-by 
exercising ordinary care. O’Neill v. 
Blase, 94 Mo. A. 648, 68 SW 764. 

15. Carlisle v. Sells-Floto Shows 
Co., 180 Iowa 549, 163.NW 380. 

[a] A circus company (1) in un- 
loading a train of wagons or in haul- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ni 
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injury to animals.1¢ 


 [§ 3908] (b) Speed.1” The negligence of a driver 
on municipal streets, imposing liability for injuries, 
may be predicated upon an unreasonable speed of 
travel,1® but driving a team at an ordinary trot,’ 
or even at a lively trot,?° is not negligence per se, 
and one so driving is not so limited to any par- 
ticular rate of speed, but is bound simply to use 
proper care not to injure other persons lawfully 
' An ordinance fixing the maximum 
speed an hour is not a license to go at that speed 
at all times and places,?? and drivers of vehicles 
may be negligent in driving at a certain rate of 
speed, althongh not exceeding the speed limit fixed 


on the street.?? 


‘by statute or ordinance.?® 


. Vehicles given special privileges as to rignt of 
ay’* are nevertheless bound to avoid a speed dan- 


gerous under the circumstances.?® 


At street intersections drivers must keep the speed 
of their vehicles within limits permitting a stop 
on the shortest notice,”® and this is true, even though 


they have the right of way.?* 


, [§ 3909] (c) Stopping or Standing.?® Within rea- 


ing them, brilliantly painted and 
loaded with animals, along a city 
street is under duty to exercise ordi- 
nary care. Carlisle v. Sells-Floto 
Shows Co., 180 Iowa 549, 163 NW 380. 
(2) But the flapping of canvas on cir- 
cus wagons unloaded from railroad 
cars into a city street, being incident 
to changes and being temporary, is 
not, in the absence of other evidence, 
to be denounced as negligence on the 
part of the circus company and will 
not justify recovery for injuries to 
one killed by a runaway horse fright- 
ened by the unloading. Carlisle v. 
Sells-Floto Shows Co., supra. 

16. Clement vy. Adams Express Co., 
43/ Pa. Super. 25. 3 

[a] Dog.—If a person driving a 
wagon in a reasonable and proper 
manner along a street or road is 
confronted by a dog, he is under no 
obligation to stop until the dog gets 
out of the way, or to get out of the 
vehicle and try to remove the dog 
from the street, or to drive out of 
the way to avoid the dog, but may 
take into consideration the alertness 
and agility of the dog, and assume 
that it will get out of the way be- 
fore the wagon reaches it. The mere 
fact that the dog is a small house 
dog does not change the rule. Clem- 
ent v. Adams Express Co., 43 Pa. 
Super. 25. 

17. Speed and control of motor 
vehicles: 
Generally see Motor Vehicles §§ 634— 

645. 

At intersections see Motor Vehicles 

§§ 695-699. ; ; 
Passing approaching vehicles see Mo- 

tor Vehicles § 655. 

Passing vehicle traveling in same 

direction see Motor Vehicles § 681. 
Turning into intersecting street see 

Motor Vehicles § 726 text and notes 

18-21. 

Reckless driving on highways see 
Highways § 424. 

Violation of statute or ordinance 
see infra § 3917. 

18. McGinnis v. Brumbelow, 141 
Ga. 97, 80 SE 5538; Wyler v. Ratican, 
150 Mo. A. 474, 131 SW 1553) Mc- 
Caughey v. American Ice Co., 45 Pa. 
Super. 370; Foley v. Northrup, 47 Tex, 
Civ. A, 277, 105 SW 229. , 

[a] Ten or twelve miles.—It is 
negligence to race a team on a Street, 
at the rate of ten or twelve miles an 
hour, in, 'a large’ city. Wyler’ v. 
Ratican, 150 Mo. A, 474, 131 SW 155. 

{b] Skidding on turn.—Where the 
driver of a heavy wagon makes a 
turn on a sloping roadway at such 
speed that his wagon skids and 
Strikes a milk wagon, which, in turn, 
Strikes a woman standing in a safe 
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sonable limitations it is not unlawful or negligent 


for a driver to stop his vehicle?? or leave it stand- 
ing®® in municipal streets. 
it shall be unlawful to leave any vehicle standing on 
the main traveled portion of any highway has been 
construed as inapplicable to city streets*! on the 
ground that if applicable thereto all parking on 
streets would be unlawful and the. local authori- 
ties would be deprived of necessary power to permit 
parking under proper regulation.?? But if the driver 
so parks his vehicle that a portion thereof?? or a 
dangerous and unguarded part of its load®+ obstructs 
traffic and results in injury to others, he will be 
held liable for negligence. 


A statute providing that 


[§ 3910] (d) Management and Control of Horses 


and Other Animals*°—aa. In General. One driving®é 
or leading*’ an animal along municipal streets must 


use ordinary care and is liable for damages proxi- 


part.°° 


mately resulting from his failure to do so, but 
not for damages occurring without negligence on his 
A driver negligently permitting his horse 


to get beyond control is liable for resultant dam- 


place on the pavement, the employer 

of the driver will be responsible in 

damages for the injuries sustained 
by the woman. McCaughey v. Ameri- 

can Ice Co., 45 Pa. Super. 370. 
[c] Presence of people.—Driving 

a team of horses rapidly into a nar- 

row space where people are standing 

shows prima facie negligence. 

Thompson vy. Keyes-Marshall_ Bros. 

Livery Co., 214 Mo. 487, 113 SW 1128. 
19. Henson vy. Arthur, 217 Pa. 156, 

66 A 256. Compare McDonald v. Mo- 

dine, 182 Ill. A. 429 (holding that a 

person who drives upon a crowded 

street at a trot without keeping a 

lookout is guilty of negligence). 

20. Crocker vy. Knickerbocker Ice 
Co:, 92: N.Y 652: 

21. Crocker vy. Knickerbocker Ice 
Co., supra. 

22. Cook vy. Miller, 175 Cal. 497, 
166 P 816; Livingstone v. Dole, 184 
Towa 1340, 167 NW 6389. 

23. Opitz v. Schenck, 178 Cal. 636, 
174 P 40. 

24. See supra § 3883. 

25. Kellogg v. Church | Charity 
Foundation, 203 N. Y. 191, 96 NE 406, 
88 LRANS 481, AnnCasi1913A 883. 

[a] Ambulance. Kellogg v. 
Chureh Charity Foundation, 203 N. 
Y. 191, 96 NE 406, 38 LRANS 481, 
AnnCasi1913A 883. 

26. Merrifield v. C. Hoffberger Co., 
147 Md. 134, 127 A 500. 

27. Merrifield v. C. Hoffberger Co., 
supra. 

28. Leaving horse unattended or 
unhitched see infra § 3911. 

Liability of municipality and 
others for injuries caused by obstruc- 
tions in city streets generally see 
supra §§ 1775-1885 in 43 C. J. 

Motor vehicles: 

Standing or parking see Motor Vehi- 
eles §§ 733-751. 

Stopping, backing, and turning see 
Motor Vehicles §§ 646-651., 
Obstructions in streets) as a nui- 

sance or otherwise unlawful see 

supra §§ 3815-3866. 

29. Karpeles v. City Ice Delivery 
Co., 198 Ala. 449, 73 S 642, 

30. Karpeles v. City Ice Delivery 
Co., supra; Joseph v. Schwartz, 128 
Wash. 634, 224 P 5. 

[a] Vehicle parked on sloping 
street.—Proof that defendant left his 
car parked in front of his residence 
on a sloping street at 6:30 P. M. and 
that the next morning the car was on 
plaintiff's property is insufficient to 
show negligence of defendant render- 
ing him liable for resultant injuries. 
Joseph v. Schwartz, 128 Wash, 634, 
224 P 5. 

31. Joseph vy. Schwartz, supra. 

3a. Joseph v. Schwartz, supra. 


age.*® Loss of control is not necessarily shown by 


33. U.S. Express Co. v. Kraft, 161 
Fed. 300, 88 CCA 346, 19 LRANS 296. 

[a] Projecting shafts.—Where a 
passenger, riding on the running 
board of a street car, was struck by 
the shaft of an express wagon stand- 
ing against the curb, the owner of 
the wagon was negligent in not ex- 
ercising due care in placing the 
wagon and securing the horse so as 
to prevent the shafts of the wagon 
projecting over the running board of 
street cars. U. S. Express Co. v. 
Kraft, 161 Fed. 300, 88 CCA 346, 19 
LRANS 296. 
cae Judy v. Doyle, 130 Va. 392, 108 

[a] Projecting mower blades.— 
The driver of a truck with sharp 
edges of mower blades projecting 
therefrom, who parked his truck so 
that the blades extended toward a 
car parked next to the truck, leav- 
ing a very narrow passage between 
such truck and car, so as to endan- 
ger persons passing between the two, 
and who left the truck unattended, 
without wrapping burlap or other 
material around the protruding 
blades, or inclosing them between 
boards, was negligent. Judy vy. 
Doyle, 130 Va. 392,108 SE 6. 

35. On highways other than mu- 
nicipal streets see Highways § 426 et 
seq. 

386. Gropp v. Great Atlantic, etc., 
Tea Co., 141 App. Div. 372, 126 NYS 
211 [rev on other grounds 205 N. Y. 
617 mem, 98 NE 1108 mem]. 

37. Lyman y. Dale, 156 Mo. A. 427, 
136 SW 760; Kocha v. Union Transfer 
Co., 188 Wis. 133, 205 NW 923. 

[a] Leading a mule by the rider 
of another mule (1) in a city street, 
with the use of a halter with a rein 
five or six feet held at the end there- 
of, is not negligence, if the mule has 
no vicious propensities. Lyman v. 
Dale, 262 Mo. 353, 171 SW 352. (2) 
But leading a mule in such manner 
is negligence when the led mule is 
given too much rope. Lyman v. Dale, 
156 Mo. A. 427, 186 SW 760, 

38. Lyman y. Dale, 262 Mo. 353, 
171 SW 352; Kocha vy. Union Trans- 
fer Co., 188 Wis. 133, 205 NW 923. 

39. Howell v. Mandelbaum, 160 
Towa 119, 140 NW 397, AnnCas1915D 
849; Kerbaugh v. U. S. Express Co., 
58 Pa. Super. 550; Turtenwald v. Wis- 
consin Lakes Ice, etc., Co., 121 Wis. 
65, 98 NW 948. 

[a] Illustration.—Where one of 
defendant’s horses attached to a de- 
livery wagon driven by a boy refused 
to go, whereupon the boy took the 
horse by the head and he started 
swiftly and ran over plaintiff while 
crossing the street, the boy was neg- 
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proof that the driver had temporarily lost power 
to bring his horses to a standstill or to a walk.*° 
One injured by a runaway occurring without negli- 
gence of defendant cannot recover damages.*? 
mere fact of a runaway does not imply negligence 
by the driver,*? but the unexplained presence on a 
street of a team of runaway horses, unattended by 
any, person, does raise a presumption of negli- 
gence;*® and that a team of horses was running 
away, unattended, is sufficient to support an infer- 
ence of negligence on the part of the owner or 
But no such presumption arises if the 


driver.*+ 
team is accompanied by a driver.*° 


ligent in failing to take the reins to 
regain control of the horse after he 
started. Howell vy. Mandelbaum, 160 
Iowa 119, 140 NW 397, AnnCas1915D 
3 


49. 

{b] After the vehicular traffic has 
been released by the traffic officer, the 
driver of a wagon at a street cross- 
ing is not relieved from the duty of 
keeping his horses under control, and 
if he fails to do so, and injures a 
pedestrian at the crossing, he or his 
employer is liable for the conse- 
quences. Kerbaugh v. U. S. Express 
Co., 58 Pa. Super. 550. 

{[c] Delivery wagon proceeding 
without driver.—Where the driver of 
an ice wagon permitted his horses 
to proceed along the street without 
guidance, while he was preparing ice 
for delivery men, by reason whereof 
the horses ran against plaintiff, a 
street sweeper, such facts authorized 
a finding of negligence on the part 
ef the driver. Turtenwald v. Wis- 


consin Lakes Ice, etc., Co., 121 Wis. 
65, 98 NW 948. 
49. Johnson v. Marquette, 154 


Mich. 50, 117 NW 658. 

41. Fuerboeter v. Rittenhouse, etc., 
COPm us?) TAS 203 Bulla otel 
Grunewald Co., 185 La. 802, 66 S 227; 
Tooker v. Fowler, ete., Co., 147 App. 
Div; 164, 132; NYS :213;. Sharkey |v. 
Shurman, 170 Wis. 350, 174 NW 912. 

[a] Unavoidable accident. — (1) 
Where the wheels of defendant’s de- 
livery wagon, which was carrying a 
ladder, struck a car track and slipped, 
so that the end of the ladder was 
caught by an automobile, so as to 
throw defendant’s driver to the 
ground, and frighten his horse, which 
ran away and collided with plain- 
tiff’s vehicle, defendant’s driver could 
not have anticipated that his wheels 
would slip upon the track, so that 
the ladder would be caught by the 
passing automobile, arid hence de- 
fendant was not liable. Tooker v. 
Fowler, ete., Co., 147 App. Div. 164, 
132 NYS 213. .(2) The driver of a 
horse and vehicle, who jumped from 
the vehicle when one of the lines 
broke after the right thill fell from 
the axle, was not negligent, and one 
who was run Gown by the horse and 
vehicle could not recover from the 
driver’s employer. Sharkey v. Shur- 
man, 170 Wis. 350, 174 NW 912. 

{[b] Gentle and properly hitched 
horse unexpectedly running away.— 
Bull v. Hotel Grunewald Co., 135 La. 
802, 66 S 227. 

42. Luks v. American Ice Co., 267 

Pa. 337, 109 A 680. 
. 43. Kokoll v. Brohm, etc., Lumber 
Co., 77 N. J. Le 169,:71 A 120; How- 
ley v. Kraemer, 36 Misc. 190, 73 NYS 
142; Stevenson y. U. S. Express Co., 
221 Pa. 59, 70 A 275, 128 AmSR 725. 


44. Cal.—Breidenbach v. M. Mc- 
Cormick Co., \20 Cal. A, 184, 128 P 
423, 


Ga.—Phillips v. Cleveland, 31 Ga. 
A. 206, 120 SE 639. 

lll.— Williams v. Frank Parmelee 
Transfer Co., 194 Ill, A. 468. 

Ky.—Rosenberg v. Duhl, 162 Ky. 
92, 172 SW 113, AnnCas1916H 1110. 

Mo.—Hill v. Scott, 38 Mo. A. 3870. 
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The 


out his fault.47 


attended.** 


L:- 68, 95 A 733; Dennery v. Great 
Atlantic, ete; Pea Co... 82 Ni Jan Li: 
517, 81 A 861, 39 LRANS 574; Fran- 
cois vs» Hanff, 77/N. J.. 14-364, 71: A 
1128; Kokall v. Brohm, etc., Lumber 
Con, MAIN Sa 1 269, 01 ALT 20. 

N. Y.—Unger v. Forty-Second St., 
ete., R. Co., 51 N. Y. 497; Setzkorn v. 
Buffalo, 219 App. Div. 416, 219 NYS 
351 [aff 126 Misc. 858, 215 NYS 584]; 
Hackett v. Lenox Sand, ete., Co., 187 
App. Div. 211, 175 NYS 361; Hollaran 
v. New York, 168 App. Div. 469, 153 
NYS 447; Pearl v. Macaulay, 6 App. 
Div. 710; 392 NYS J47225 Doherty ev. 
Sweetser, 82 Hun 556, 31 NYS 649; 
Rice v. Von der Lieth, 111 Misc. 418, 
181 NYS 767 [rev 108 Misc. 284, 178 
NYS 441]; Davis v. Kallfelz, 22 Misc. 
602, 50 NYS 928. 

Pa.—Jordan v. BHisele, 273 :Pa. 95, 
116 A 675; Gannon v. Wilson, 1 Pa. 
Cais, 422, 5°A 381. 

Wis.—Brunkow vy. Waters, 131 Wis. 
31, 110 NW 802. 

45. Southern Hardware, etc., Co. 
v. Standard Equipment Co., 158 Ala. 
596, 48 S 857; Willis v. Semmes, 111 
Miss. 589, 71 S 865; Fleischman v. 
Polar Wave Ice, etc., Co., 148 Mo. 
A. 117, 127 SW 660; Luks v. American 
Tee Co., 267 Pa, 337, 109 A 680. Com- 
pare Foley v. New York, 194 NYS 98 
(holding that, in an action to re- 
cover for damage to. an automobile, 
occasioned by defendant’s runaway 
horse hitched to a wagon running 
into the automobile, which was 
standing alongside a curb on a pub- 
lic street, testimony of plaintiff that 
the horse was green and vicious, that 
the breeching broke, and that the 
horse had run away and his harness 
had broken on a previous occasion, 
was sufficient to put defendant to 
its proofs to explain the happening 
of the accident). 

[a] “Accompanying.” Where 
plaintiff was injured by a runaway 
team, when the small boy driver was 
running along behind the team shout- 
ing and trying to overtake it, he 
was not “accompanying” it, so as 
to rebut the presumption of negli- 
gence arising in the case of an un- 
attended runaway team. Willis v. 
Semmes, 111 Miss. 589, 71 S’ 865. 

[b] Where a team was attended 
by a driver who was loading the 
wagon, the fact that nobody was ac- 
tually holding the team does not 
show negligence per se on the part 
of the driver, regardless of an ordi- 
nance forbidding the leaving of a 
horse unattended in the street, sim- 
ply because he was not holding the 
bridle or lines. Southern Hardware, 
ete., Co. v. Standard Equipment Co., 
158 Ala. 596, 48 S 357. 

46. Luks v. American Ice Co., 267 
Pa. 337, 109 A 680. 


47. Luks vy. American Ice Co., 
supra, 

aah On highways see Highways 
§ 4 


49. Ala.—Corona Coal, etc., Co. v. 
White, 158 Ala. 627,:48 S 362, 20 
LRANS 958. 

Conn.—Haywood v. Hamm, 77 Conn. 
158, 58 A 695. 

Del.—Higgins v. Wilmington City 


‘ 


§§ 3910-3911 


Mistake in emergency. Where a driver of run- 
away horses is confronted with a sudden emergency 
requiring instant selection of one of two courses 
of action, and through error of judgment selects 
the wrong course to the injury of another, he will 
be held guilty of negligence if the runaway was 
his fault,*#® but not if the runaway happened with- 


[§ 3911] bb. Leaving Animal Unhitched and Un- 
Leaving a horse or other draft animal 
unhitched and unattended on municipal streets,*® 
or leaving it improperly hitched,°° or attended only 


v. Belt, 13 Del. 562, 32 A 723. 
Ga.—Phillips v. Dewald, 79 Ga. 732, 

7 SH 151, 11 AmSR 458. 

f Rr cie v. Rammesathi, 211 Ill. 


Iowa.—Healy v. Johnson, 127 Iowa 
221, 103 NW 92, 
anh eee eee y. Aldrich, 28 Kan. 

Ky.—Palmer Transfer Co. v. Long, 

140 Ky. 111, 130 SW 961. 
_ La.—Karstendiek v. Jackson Brew- 
ing Co., 123 La. 346, 48 S 958; Trench- 
ard v. New Orleans R., etc., Co., 123 
La. 36, 48 S 575; Damonte v. Pat- 
ton, 118 La. 530, 48 S 153, 118 AmSR 
384, 8 LRANS 209, 10 AnnCas 862. 

Mo.—Groom vy. Kavanagh, 97 Mo. 
A. 362, 71 SW 362; Becker v. Schutte, 
85 Mo. A..57. 

N. Y¥.—Dickson v. McCoy, 39 N. Y. 
400; Dooling v. New York, 148 App. 
Div. 713, 132 NYS 1012 [motion for 
leave to app den 149 App. Div. 953 
mem, 133 NYS 1119 mem]; Kelly v. 
Adelmann, 72 App. Div. 590, 76 NYS 
574; Manthey. v. Rauenbuehler, 71 
App. Div. 173, 75 NYS 714; Watters 
v. John Simmons Co., 59 App. Div. 
616, 69 NYS 325; Pearl v. Macaulay, 
6 App. Div. 70, 39 NYS 472; Wasmuth 
v. Butler, 86 Hun 1, 33 NYS 108: 
Doherty v. Sweetser, 82 Hun 556, ist 
NYS 649; McCahill v. Kipp, 2 E. D. 
Smith 413; Koffler y. American R. Ex- 
press Co.,. 126 Misc. 838, 214 NYS 
787; Independent Ice Cream Co, v. 
United Ice Cream Co., 69 Misc. 623, 
125 NYS 1106; Acker v. Stern, 49 
Misc. 650, 97 Mise. 1041; Wagner v. 
i ded ae Condeneed Milk. Co., 21 

ise, , 46 YS_939; Rompillon y. 
kes cues? NYS 662. ¥ ¥ 

.—tLoeser v. Humphrey, 4 é 
Sta Sl Baas AmR 86. 2 aici 
a.—Henry v. Klopfer, 147 : 
23 A 381, 338, - eee 
. I—Robinson y. Morris, 30 R. I. 
132, 73 A 611. me 

Tex.—Houston Transfer Co. vy. Re- 

Dard: (Gee a ie SW 838. 
ah.—Griffths v. Clift, 4 

462, 11 P 609. : ea 
t.—Rumsey y. Nelson 

és A ree , 58 Vt. 590, 
a.+-Bowen vy. Flanagan, 84 : 

313,-4 SE 724. * ie 

Eng.—lllidge v. Goodwin, 5 C. & P. 
190, 24 ECL 520; Quarman v. Burnett, 
tan Ree We bie prc Bee atts 509; 

nch v. Nurdin, Bi 29, 740 
422, 113 Reprint 1041. ‘ ae 

Que.—Laflamme y. Staines, 18 Que. 
Super, 105. 

Compare Moulton vy. Lewiston, etc., 
R.- Co., 102, Me. 186, 66 A 388, 10 
LRANS 845 (holding that it is not 
negligence per se to leave a horse 
attached to a carriage in the street 
unhitched). 

[a] Even in absence of ordi 
permitting horses unguarded on the 
streets in populous cities is not an 
exercise of reasonable control. Kof- 
fler v. American R. Express Co., 126 
Misc. 838, 214 NYS 787. 

50. Colo.—Denver vy. Utzler, 38 
Colo. 300, 88 P 143, 8 LRANS 77. . 

Ind.—Wagner v, Goldsmith, 78 Ind. 


La.—Rouseo v. Gauche-Connor Co., 


N. J.—Tietje v. Catalona, 88 N. J." R. Co., 15 Del. 352, 41 A 86; Jones! 8 La. A. (Orleans) 216. 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by one incapable of controlling the animal,®! may 
constitute negligence, rendering defendant liable 
for injuries following a runaway, or at least evidence 
of negligence®? creating a prima facie case.°? These 
rules are especially applicable where the animal 
is of a nervous or spirited character,*4 but it is 
not necessary to show that the animal was not gen- 
tle,°> or that it had a habit of running away to the 
knowledge of defendant,®* or that defendant should 
have been able to foresee that injury would result 
But it is not neces- 
sarily negligence to leave a horse or similar animal 
standing on municipal streets unhitched,*8 or hitched 


to plaintiff exactly as it did.®” 


or weighted but unattended,°*® and 


lute rule of law requiring one who has a horse in 


a street to tie it or to hold it 


there is a person immediately at hand to look after 
It may, however, be negligence to leave a 


Tyga 
horse unfastened which is restless 
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for the jury.® 


cising ordinary 
stances.°4 


there is no abso- | act.® 


by the reins, if 


and high-strung, 


although the owner-is watching it from a short dis- 


Me.—Moulton vy. Lewiston, etc., R. 
Co., 102 Me. 186, 66 A 388, 10 LRANS 
$45. 

Mich.—Sinsabaugh vy. Brown, 126 
Mieh. 538, 85 NW 1110. 

Mo.—Miller v. St. Louis United R. 
Co., (A.) 134 SW 1045; Becker v. 
Schutte, 85 Mo. A. 57. 

N. J.—Koonz v. New York Mail Co., 
72 N. J. L. 530, 63 A 341, 5 AnnCas 
874. 

N. Y.—Thompson yv. Plath, 44 App. 
Div. 291, 60 NYS 621; Pearl v. Ma- 
ecaulay, 6 App. Div. 70, 39 NYS 472; 
McCahill v. Kipp, 2 E. D. Smith 413; 
Davis v. Kallfelz, 22 Misc. 602, 50 
NYS 928; Wagner v. New York Con- 
nes Milk Co., 21 Misc. 62, 46 NYS 

Vt.—Rumsey y. Nelson, 5§ Vt. 590, 
3 A 484 

[a] 
Rouseo v. Gauche-Connor Co., 8 
A. (Orleans) 216. - 

[b] Driver not bound to secure 
horse beyond power to break away 
in case of frenzy of fear or pain 
when causes thereof are not rea- 


Witching held not negligent.— 
a. 


sonably to be foreseen. Rouseo v. 
Gauche-Connor Co., 8 La. A. (Or- 
leans) 216. 

51. Miller v. Strivens, 48 Nebr. 


458, 67 NW 458; Frazer v. Kimler, 
2 Hun (N. ies) 514, 5 Thomps. & C. 
1 


52, Courternier v. Secombe, 8 
Minn. 299. 
[a] Although the mere fact that 


a horse runs away does not establish 
negligence, the leaving of a horse un- 
hitched and unattended in a city 
street raises a presumption of negli- 
gence which places upon the party 
So doing the burden of justifying the 
act. Jordan-v. Hisele, 273 Pa. 95, 116 
A 675. 

53. Dooling v. New York, 148 App. 
Div. 713, 132 NYS 1012 [motion for 
leave to app den 149 App. Div. 953 
mem, 133 NYS 1119 mem]. 

54. Palmer Transfer Co. v. 
140 Ky. 111, 130 NW 961; Lloyd v. 
Bowen, 170 N. C. 216, 86 SE 797; 
ee vy. Morris, 30 R:. I. 132, 73 A 


[a] Nervous horse on busy street. 
—It is negligence to leave a team 
unfastened in a street for a period of 
from three to five minutes in the 
busiest part of the day, when the 
street is crowded, knowing that one 
of the horses is nervous and inclined 
to be frightened at automobiles. 
Been v. Morris, 30 R. I. 132, 73 A 


{b] Knowledge of vicious habits. 
—The knowledge of the owner of a 
horse of his vicious or unruly habits 
was a circumstance to be weighed 
with others in determining defend- 
ant’s negligence in leaving him un- 
attended all day, tied to a tree. 


- [44 C. J.—67] 


oe v. Bowen, 170 N. C. 216, 86 SE 

55. Healy v. Johnson, 127 Iowa 
221, 103 NW 92; Karstendiek v. Jack- 
a Brewing Co. 123 La. 346, 48 S 


[a] Horse stung by bees.—Where 
a horse was negligently left untied 
in the street, and he ran away and 
injured plaintiff, it was no defense 
that the horse was ordinarily gentle, 
and that the possible cause of his 
running away was his being stung 
by bees in the street. Healy v. John- 
son, 127 Towa 221, 103 NW 92. 

[b] Gentle mules scared by un- 
usual noise.—There was imprudence 
on the part of the driver in leaving 
a pair of mules harnessed to a beer 
wagon on one side of the public 
streets in the populous part of the 
city while he was away in a restau- 
rant near by taking lunch on a 
day of general rejoicing where the 
erowded street, the procession, and 
the music were enough to disturb 
the equanimity’ of gentle mules, 
frighten them, and cause them to 
run away. Karstendiek v, Jackson 
Brewing Co., 123 La. 346, 48 S 958. 

56. Haywood v. Hamm, 77 Conn. 
158, 58 A 695; O’Connor yv. Hickey, 
(Mass.) 156 NE 838. i 

57. Lioyd y. Bowen, 170 N. C. 216, 
86 SE 797. 

58. Rouseo v. Gauche-Connor Co., 
8- La. A. (Orleans) 216; Broult v. 
Hanson, 158 Mass. 17, 32 NE 900; 
Griggs v. Fleckenstein, 14 Minn. 81, 
100 AmD 199. 

[a] When horse is properly at- 
tended, it is not negligent to leave 
him unhitched. Rouseo v. Gauche- 
Connor Co., 8 La. A. (Orleans) 216. 

[b] Both teams unhitched. 
Where two teamS were left unhitched 
and unattended, and defendant’s team 
moved and collided with plaintiff's 
team, while the latter remained 
standing, it has been held that there 
was no prima facie case of negli- 
gence on defendant’s part. Broult 
v. Hanson, 158 Mass. 17, 32- NE 900. 

59. Caughlin v. Campbell-Sell Bak- 
ing Co., 89 Colo, 148, 89 P 538, 121 
AmSR 158, 8 LRANS 1001; Rouseo v. 
Gauche-Connor Co., 8 La. A. (Or- 
leans) 216; Maguire v. American R. 
Express Co., 237 Mass. 226, 129 NE 


439: Llioyd v. Bowen, 170 N. C. 216, 
86 SE 797. 
{a] Leaving properly hitched 


horse unattended for a short time is 
not negligence per se. Rouseo vy. 
Gauche-Connor Co., 8 La. A. (Or- 
leans) 216. 

[b] Sufficlency of weight.—W here 
defendant’s servant drove its team 
in front of a store for the purpose 
of delivering goods, and left the team 
in the street, fastened only by a 
fifty-six pound weight attached to 


[§ 3912] cc. Vicious Animal.®¢ 
results primarily from the vicious or unsafe char- 
acter of the animal, defendant will ordinarily be 
held liable for permitting it on municipal streets 
when he knew of its dangerous character,®’ but 
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tance,®! and the question is ordinarily for the jury 
to determine in view of the character of the horse 
and the surrounding circumstances.®? 
ing evidence the question of whether defendant in 
fact left the horse unhitched and unattended is 


On conflict- 


Compliance with city regulations 


respecting the period a horse may be left unattended 
does not exempt the driver from the duty of exer- 


diligence under existing circum- 


Proximate cause of injury. Letting a horse-drawn 
vehicle stand in the street unattended imposes no 
liability for injuries not proximately due to such 


Where damage 


the horses’ bits, and the horses, 
which were ordinarily gentle, ran 
away and destroyed plaintiff’s bi- 
cyGle, which was leaning against the 
curb, such facts were sufficient to 
sustain a finding that defendant was 
not negligent. Caughlin v. Campbell- 
Sell Baking Co., 39 Colo. 148, 89 P 
53, 121 AmSR 158, 8 LRANS 1001. 

[c] Reasonable time.—It was not 
negligence on the part of defendant 
express company’s driver to leave its 
horse in an alley for a reasonable 
time, if properly cared for, while he 
went into a restaurant to get his 
dinner, although the horse was 
frightened by street cars, broke his 
fastening to a post, and ran into the 
street, where a box fell from the 
wagon, to plaintiff's injury. Maguire 
v. American R. Express Co., 237 Mass. 
226, 129 NE 439. 

60. Moulton v. Aldrich, 28 Kan. 
300; Wasmer y. Delaware, ete., R. Co., 
80 N. Y. 212, 36 AmR 608; Albert v. 
Bleecker iSt, ietes dR: Cosi2 Day 
(N. Y.) 389; Potter, ete:, Co. v. New 
York Cent., etc., R. Co., 22 Misc. 10, 
48 NYS 446. 

61. Phillips v. Dewald, 79 Ga. 732, 
7 SE 151, 11 AmSR 458 (owner stand- 
ing within five or six feet). 

62. Doyle v. Detroit Omnibus Line 
Co., 105 Mich. 195, 62 NW _ 1081; 
Griggs v. Fleckenstein, 14 Minn. 81, 
100 AmD 199; Koonz v. New York 
Mail Co., 72 N. J. L. 530, 63 A 341, 
5 AnnCas 874; Belles v. Kellner, 66 
N. J. L. 561, 48 A 1010 [aff 67 N. J. 
L. 255, 51 A 700, 54 A 99, 91 AmSR 
429, 57 LRA 627]. 

“Whether it is negligence to leave 
a horse unhitched must depend upon 
the disposition of the horse; whether 
he was under the observation and 
control of some person all the time, 
and many other circumstances; and 
is a question to be determined by 
the jury from the facts of each case.” 
Griggs v. Fleckenstein, supra, 

63. Hensley v. Davidson Bros. Co., 
(Iowa) 103 NW 975 (error to direct 
a verdict on conflicting evidence); 
Hill v. Scott, 38 Mo. A. 370. 


64. O’Connor v. Hickey, (Mass.) 
156 NE 8388. 
65. Sikes v. Sheldon, 58 Iowa 744, 


13 NW 58. 

[a] For instance.—Where a pedes- 
trian on the sidewalk was struck by 
flying débris from a collision between 
a runaway horse and a_ standing 
sleigh, the driver of the latter was 
not liable for having left his horse 
and sleigh unattended. Sikes v. Shel- 
don, 58 Iowa 744, 13 NW 53. 

66. Liability of owner for injuries 
caused by vicious animal generally 
see Animals § 321 et seq. 

On highways see Highways § 427. 

67. Corliss v. Keown, 207 Mass. 
149, 983 NE 143; Gropp v. Great At- 


Xo eo en 


[§§ 3912-3914 
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not where he was excusably ignorant thereof.® 

[§ 3913] (e) Care as to Particular Persons—aa. 
In General. Under the rule that a driver must use 
with the 
stances,®® one of the circumstances to be considered 
is the mental and physical capacity of the particular 


ordinary care commensurate 


person encountered.’° 


[§ 3914] bb. Children.” 
merely playing thereon.”? 


lantic, ete, Tea Co., 141 App. Div. 
3872, 376, 126 NYS 211 [rev on other 
grounds 205 N. Y. 617 mem, 98 NE 
1103 mem]; Luks y, American Ice 
Co., 267 Pa. 387, 109 A680; Wells 
v. Keeler, (Tex. Civ. A.)-173- SW 926. 

“A. party who puts a dangerous 
animal upon the streets of a public 
city does so at his peril.” Gropp 
v. Great Atlantic, etc., Tea Co., supra. 

[a], Inherent nature of animal no 
excuse.~—Merely because the conduct 
of defendant’s horse, which, while 
being driven by him, backed into 
plaintiff's automobile, was the result 
of its inherent nature, defendant was 
not relieved of liability. Wells v. 
Keeler, (Tex. Civ. A.) 173 SW 926. 

[b] Horse having disposition to 
start suddenly.—Corliss v. Keown, 
207 Mass. 149, 98 NE 143; Luks v. 
a pecae Ice Co.,' 267 Pa. 337,109 A 

68. Legois v. Preuse, 186 App. Div. 
579, 174 NYS 308; Goldschneider v. J. 
Rheinfrank Co., 182 NYS 401; Lloyd 
v. Bowen, 170 N. C. 216, 221, 86 SH 
797; Luks v. American Ice Co., 267 
Pa. 337, 109 A 680; Kocha v. Union 
ee Co., 188 Wis.°133, 205 NW 

“If the owner is not otherwise neg- 
ligent and the injury is caused by 
the viciousness of the horse, then 
knowledge must be shown in order 
to charge the owner.” Lloyd vy. 
Bowen, supra. 

{a] Kicking horse.—In the ab- 
sence of allegation of proof that a 
horse which kicked plaintiff; or any 
of three herses, attached by halters 
to the rear of a wagon driven by de- 
fendant’s servant, had any vicious or 
mischievous propensities, or, if so, 
that defendant had notice. thereof, 
defendant cannot be held liable for 
injuries to plaintiff, although. the 
eomplaint alleged, and there was evi- 
dence, that the horses were highbred, 
spirited, nervous, active young 
horses. Kocha y. Union Transfer Co., 
188 Wis. 133, 205 NW 923. 

{b] Runaway.—(1) The owner of 
an animal is not responsible for per- 
sonal injuries caused by its vicious 
propensities, where he had no previ- 
ous notice of them, so that where, in 
an action for a window broken by a 
horse which ran away while in charge 
of a competent driver, there is 
neither a showing that the owner in 
fact had knewledge of a tendency to 
run away, nor of facts sufficient ‘to 
charge him with such knowledge, 
there is no negligence shown which 
will sustain a recovery. Goldschnei- 
der v. J. Rheinfrank Co., 132 NYS 
401. (2) To hold an owner of 'a horse 
for negligence in permitting his serv- 
ant to take a team out of the city 
streets resulting in a runaway, it 
must appear that he knew or had 
good reason to believe that the team 
had a propensity to run away. Luks 
v. American Ice Co., 267 Pa, 387, 


109 A 680. 
69. See supra § 3907. 
70. Brown v. Wilmington, 27 Del. 


492, 497, 90 A 44; State v. Gray, 180 
N. C. 697, 104 \SE: 647; Herald. v. 
Smith, 56 Utah 304, 190 P 932. 

‘It is a rule of law that one driv- 
ing or operating a vehicle is bound 
to consider the lack of capacity of 
those in his way to care for their 
own safety, when such incapacity is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


A ghild on a munici- 
pal street is not a trespasser,’? even though he is 
With respect to children’ 
on municipal streets a driver must exercise care 


eireum- 


child.’® 


known or should have been known by 
him, and the law exacts greater care 
toward those who are unable to care 
for themselves, as children, blind per- 
sons and in fact drunken persons, 
when such incapacity is known or 
should have been known by the one 
driving or operating a_ vehicle. 
Brown v. Wilmington, supra. 

71. Care required of operators of 
motor vehicles see Motor Vehicles 
§§ 798-801. 

72. Long vy. Ottumwa R., etc., Co., 
162 Iowa 11, 142 NW 1008, 1011; Lee 
v. Independent Dairy, 127 Wash. 622, 
221 P 309. j 

“A child in the public street is not 
a trespasser. His right there is as 
sacred as that of his adult neighbor 
or the owner of a wagon or auto- 
mobile or street car.” Long v. Ot- 
tumwa R., ete., Co., supra. 

73. Krug v. Waldren Express, etc., 
Coys 24 I. As 18 Laff.2910 1.7472; 
126 NE 97]; Coope v. Scannell, 238 
Mass. 288, 130 NE 494; Patrick v. 
Deziel, 223 Mass. 505, 112 NE 223; 
Dervin vy. Frenier, 91 Vt. 398, 100 A 
760. r 

[a] A boy riding a bicycle in the 
street for the purpose of play is not 
precluded from recovering for injury 
received, while exercising ordinary 
care, as a result of the driver’s neg- 
ligence. Coope v. Scannell, 238 Mass. 
288, 1380 NE 494. 

[b] Boy playing football.—Dervin 
vy. Frenier, 91 Vt. 398, 100 A 760. 

[ec] Boy rolling a hoop.—Patrick 
v. Deziel, 223 Mass. 505, 112 NE 223. 

{d] Warning of danger.—A driver 
disregarding a warning of danger in 
starting his team is negligent and his 
employer liable for his act in running 
over a baby playing by one of the 
wagon wheels, although he did not 
and.could not foresee the actual con- 
sequences. Troll v. Ehrler Drayage 
Co., 254 Mo, 332, 162 SW 185. 

Ill.— Linéhan v. Morton, 221 
Ill. A. 70, 

Ky.—United Casket Co. v. Reeves, 
206 Ky. 581, 267 SW 1108. 

La.—Ferrand vy. Cook, 146; La. 17, 
83. S 362; Albert v.. Munch, 141. La. 
686, 75 513, LRA1918A 240; Bur- 
vant v. Wolfe, 126 La. 787, 52. S 1025, 
29 LRANS 677. 

. Mass,—Coope v. Scannell, 238 Mass. 
288,130 NE 494, . 

Mo.—Reynolds y. Kinyon, 222 SW 
476; Haake v. Davis, 166 Mo, A. 249, 
148 SW 450. 

N. J.—Ferris v. McArdle, 92 N. J. 
L. 580, 106 A 460. ; 

N. Y.—Lamb. v. Farrell, 125 Misc. 
148, 209 NYS 3865. 

N. C.—State v. Gray, 180 N. C. 697, 
104 SE 647. 

Or.—Ahonen vy. Hryszko, 90 Or. 451, 
175 P 616,177: P63. 

Pa.—Idell vy. Day, 273 Pa. 34, 116 
A 506, 20 ALR 1429; Silberstein v. 
Showell, 267 Pa... 298, 109 A 701; 
Yeager v. Gately, 262 Pa, 466, 106 A 
716 


Utah.—Herald vy. Smith, 56 Utah 
304, 190 P 932. 
Va.—Ratcliffe v. McDonald, 123 Va. 


781, 97 SE 307, 
Wash.—Blair v.. Kilbourne, 121 
88 W. 


Wash. 98, 207 P 953. 

W.. Va.—Glinco v. Wimer, 
Va. 508, 107 SE 198; Deputy v. Kim- 
mell, 73 W. Va. 595, 80 SH 919, 51 
LRANS 989, AnnCas1916E 656. 


commensurate with the exigencies of the situation,’* 
and the degree of care required is that of a reason- 
ably prudent man under similar circumstances.” 
He must bear in mind the characteristics of young 
children with respect to nonappreciation of dan- 
ger,’® and therefore exercise more than the ordinary 
caution’? required in the case of adults.7® 
would be but ordinary negligence on the part of 
the driver of a vehicle in reference to a grown 
‘pedestrian may be gross negligence as respects a 
The driver is generally held to be bound 


What 


Wis.—Pisarek. v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 

fa] That a boy was riding on the 
handlebars of a bicycle propelled by 
another called for the exercise of 
special care on the part of the driver 
in passing the bieycle. Linehan v. 
Morton, 221 Ill. A. 70. 

[b] The driver of a wagon, who 
knew that children were around it, 
was bound to use ordinary care not 
to endanger them. Dowd v. Tighe, 
209 Mass. 464,95 NE 853. 

{c] The driver of one vehicle fol- 


lowing another on the rear of which 


there are children whose attitude in- 


.dicates purpose or liability to step 


off suddenly, who desires to pass the 
vehicle ahead, must use reasonable 
precautions for the children’s safety, 
such as vigilance, warning, and re- 
duction of speed if necessary. Goff 
v. Clarksburg Dairy Co., 86 W. Va.* 
237, 103 SE 58. 

75. Ga.—Cohn v. Buhler, 30 Ga..A. 
14, 116 SH. 864. 

Iowa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 3821; Borland v. Lenz, 
196 Iowa 1148, 194 NW 215; Craw- 
ford v. McElhinney, 171 Iowa 606, 
154 NW 310, AnnCas1917E 221. 

La.—Burvant v, Wolfe, 126 La. 787, 
52 S 1025, 29 LRANS 677. 

Mass.—Dowd vy. Tighe, 209 Mass. 
464, 95 NE 853. 

Mo.—Fitzgerald v. Norman, 252 SW 
43; Sullivan v. Chauvennet, 282 Mo, 


649, 222 SW 759. 


N. J.—Cofone v. Gnassi, (Sup.) 136 


A 505. 


N. Y.—Gross v. Foster, 134 App. 
Div. 243, 118 NYS 889. 

Pa.—Kuehne .v. Brown, 257 Pa. 37, 
101 A 77. 

Utah.—Herald v. 
304, 190 P 932. 

W. Va.—Goff v. Clarksburg Dairy 
Co.,° 86 W.Va. .287, 103-SH 58. 

“The law placed upon the defend- 
ant the duty to use ordinary eare, or 
such care as every prudent man 
should have exercised under the same 
or similar circumstances, after the 
child was or in the exercise of ordi- 
nary care on his part should have 
been seen by him, to avoid injuring 
her.’”?’ Cohn vy. Buhler, 30 Ga. A. 14, 
17, 116 SH 864. 

76. Di Maio v. Yolen Bottling 
Works, 93 Conn. 597, 107 A 497; Mor- 
rison_ v. Flowers, 308 Ill. 189, 139 


NE 10. 
Haake v. Davis, 166 Mo, A. 249, 


Smith, 56 Utah 


Va 
148 SW 450; State v. Gray, 180 N. C. 
697, 104 SH 647, 

[a] Greatest care only ordinary 
care.—A person driving on a city 
street through a crowd of children 
must exercise care commensurate 
with the exigencies of the situation, 
the greatest care being only ordi- 
nary care,in such a case... Haake vy. 
Davis, 166 Mo. A. 249, 148 SW 450. 

78. Di Maio y. Yolen Bottling 
Works, 93 Conn. 597, 107 A 497; Pisa- 
rek v. Singer Talking Mach. Co., 185 
Wis. 92, 200 NW 675. 

[a] For example, a truck driver 
may properly assume that adults 
would not run in front of his truck, 
when within a few feet of them, but 
this does not apply to three-year-old 
children, Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 
“79. Lampton y. Davis Standard 
Bread Co., 48 Cal. A, 116, 191 P 710. 


-street on roller. skates, 


§§ 3914-3916] 


to anticipate the presence of children in the streets 
and to exercise reasonable diligence to avoid in- 
juring them.*® But drivers are not insurers against 
accidents to children,®*! and will not be liable where 
the injury oecurs without fault of the driver,’? as 
where a driver is reasonably ignorant of the danger- 
ous proximity of children when starting the ve- 
hicle®® or when approaching a place where children 


are coasting.®4 


The fact that a street was closed to traffic may be 
considered on the issue of defendant’s negligence 
in operating a steam roller injuring a child.%® 

.The proximity of school grounds imposes upon 


80. Ga.—Cohn y. W. E. Cody Sales 
Stable Co., 14 Ga. A. 234, 80 SE 661. 

Tll.—Morrison y. Flowers, 308 Ill. 
189, 1389 NE 10; Fannon v. Morton, 
228 Ill. A. 415; O’Connell v. Yellow 
Cab Co., 222 Til, A. 118. 


Iowa.—Long v. Ottumwa R., etc., 
Co.,.162 Iowa 11, 142 NW 1008. 
Mass.—WNorris v. Anthony, 193 


Mass. 225, 79 NE 258. 

Mo.—Troll v. Ehrler Drayage Co., 
254 Mo. 332, 162 SW 185. 

_ Pa.—MecMillen vy. Strathmann, 264 
Pa. 13, 107, A 332, 

_ Wash.—Lee v. Independent Dairy, 
127 Wash. 622, 221 P 309; Bulger v. 
Yamaoka, 111 Wash. 646, 191 P 786. 

Compare Pastore vy. Livington, 72 
Misc. 555, 131 NYS 971 (holding that 
a driver of an express wagon is not 
bound to anticipate the presence of 
an infant five years old in the street 
after dark, unaccompanied by any 
person of suitable age). 

81. Herald v. Smith, 56 Utah 304, 
190 P 932. 

82. Ill—Newman y. Barber As- 
phalt Pav. Co., 190 Ill. A. 636; Flood 
vy. Keeley Brewing Co., 175 Ill. A. 441. 

Iowa.—Brekke v. Rothermal, 196 
Towa 1288, 196 NW 84; Borland v. 
Lenz, 196 Iowa 1148, 194 NW 215; 
Bishard v. Engelbeck, 180 Iowa 1132, 
164 NW 208; Carlisle v. Sells-Floto 


Shows Co., 180 Iowa 549, 163 NW 
380. 
Md.—Sullivan v. Smith, 123 Md. 


546, 91 A 456. 

Mass.—Labay v. Leikem, 252 Mass. 
579, 147 NE 737; Lovett v. Scott, 
232 Mass. 541, 122 NE 646; Stuart v. 
Holyoke St. R. Co., 210 Mass. 240, 96 
NE 683, 36 LRANS 1094. 

‘ N. J.—Boyer v. Great Atlantic, etc., 
Tea Co., 99 N. J. L. 451, 124. A 778, 

N. Y.—Heggos v. Streeter, 182 App. 
Div. 525, 169 NYS 818; Ostrander. v. 
Armour, 176 App. Div. 152, 161 NYS 
961; Paul v. Clark, 161 App. Div. 456, 
145 NYS 985; Clarke v. Woop, 159 
App. Div. 437, 144 NYS 595; Herron 
vy. High Ground Dairy Co., 153 App. 
Div. 338, 1388 NYS 3. 

Or.—Sorsby v. Benninghoven, 82 


Pa.—lIdell v. Day, 273 Pa. 34, 116 
A 506, 20 ALR 1429; Wetherill v. 
Showell, 264 Pa. 449, 107 A 808; Mc- 
Millen v. Strathmann, 264 Pa. 13, 107 
A, 332; Organ v. McCleman, 245 Pa. 
264, 91 A 427; Eastburn v. U. S. Dx- 
press Co., 225 Pa. 33, 73 A 977; Hoff 
yw. Ward Baking Co., 70 Pa. Super. 
235. ; 

Wash.—Maceale v. Lynch, 110 Wash. 
444, 188 P 517. 

{a] Falling between wheels.—A 
twelve-year-old boy is not entitled 
to recover for injuries from falling, 
while at play, between the wheels 
of defendant’s wagon which was be- 
ing driven slowly and wfthout_neg- 
ligence along a. city street. Organ 
v. McCleman, 245 Pa. 264, 91 A 427. 

- [b] Roller skating.—Where the 
driver of a horse-drawn truck saw 
a boy forty feet ahead crossing the 
the driver 
could not be held negligent for fail- 
ing to stop his horses as he could 
not be expected to foresee that the 
boy would slip and fall on an iron 
plate so as to be struck by the truck. 
Heggos v. Streeter, 182 App. Div. 


“ Or, 345, 161 P 251. 
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[§ 3916] (f) Frightening Animals.%® 
ance with the rules relating to highways generally,®° 
one who frightens horses is liable for resultant 
injury if he acted negligently,®! as by making an 
unnecessary noise calculated to frighten near-by 


525, 169 NYS 818. 

[c] A cireus unloading wagons 
from railroad cars into a city street 
was not negligent because the un- 
loading was near a schoolhouse and 
the circus failed to prevent school 
children from being attracted. Car- 
lisle v. Sells-Floto Shows Co., 180 
Iowa 549, 168 NW. 380. 

83. Chernov y. Blakeslee, 95 Conn. 
617, 111 A 908; Newman. v. Barber 
Asphalt Pav. Co., 190 Ill. A. 636; Her- 
ron v. High Ground Dairy Co., 153 
App. Div. 338, 1388 NYS 3. 

[a] Tlustrations.—(1) A driver of 
a team and wagon left standing upon 
a street is not guilty of negligence, 
where a child of tender years was 
run over by a wheel of the wagon 
when the team started up, the driver 
having no knowledge of the posi- 
tion of the child. Newman v. Bar- 
ber Asphalt Pav.-Co,, 190 Ill. A. 6386. 
(2) The driver of a milk wagon, by 
which a boy eight years of age was 
injured by having his foot run over, 
is not negligent in not ascertaining 
the boy’s presence before starting 
the wagon, Herron v. High Ground 
Dairy Co. 1538 App. Div. 338, 138 
NYS 3. 

[b] Steam roller. — Chernov v. 
Blakeslee, 95 Conn. 617, 111 A 908. 

84 Labay v. Leikem, 252 Mass. 
147 NE 737; Idell v. Day, 273 
Pa. 34, 116 A 506, 
Wetherill v. Showell, 264 Pa. 449, 
107 A 808; Eastburn v. U. S. Express 
C0.,.5225.- Pa.) 887381 A ORT; Lott . Vv; 
Ward Baking Co., 70 Pa. Super. 235. 

{a] Examples.—(1) Where there 
is no testimony to‘ justify a find- 
ing that a vehicle driver knew, or 
had reasonable ground, for knowing, 
that boys were, or were likely to be, 
sledding on, a hill at the time of 
passing at right angles thereon, and 
a sled, not under control, comes rap- 
idly, without warning ‘or opportu- 
nity to apprehend its approach, he 
is not liable for injuries resulting 
from a collision. Idell v. Day, 273 
Pa. 34, 116 A 506, 20 ALR 1429. (2) 
A driver who collided with a sled 
after turning into an intersecting 
street from a street on which coast- 
ing was forbidden by ordinance was 
not required, as a matter of law, in 
the exercise of ordinary care, to ap- 
prehend that there would be coast- 
ing along such last named street 
across the forbidden street. Labay 
v. Leiken, 252 Mass. 579, 147 NB 
737. (8) A driver who had no knowl- 
edge that boys were in the habit of 
sledding on a public street crossing 
that on which the truck was travel- 
ing was not negligent, because he 
did not take precaution to prevent 
injury to a boy sledding on such 
street. Wetherill v. Showell, 264 Pa. 
449 107 A 808. (4) Where a large 
sled holding seven boys coasts: down 
a hill to a city street and either 
strikes a wagon between its front 
and back wheels, or is struck by the 
front wheels of the wagon, and one 
of the boys is injured, and there is 
nothing to show that the driver of 
the wagon saw or could have seen 
the sled in time to prevent the acci- 
dent, the driver cannot be charged 
with negligence merely because he 
was driving at a high rate of speed. 


20 ALR 1429; |} 
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a driver a greater degree of caution than ordinary 
circumstances would require.®® 

[§ 3915] cc. Intoxicated Persons. 
a vehicle must consider the incapacity of an in- 
toxicated person when his intoxicated condition is 
or should be known to the driver,’’ and the law 
exacts a greater degree of caution with respect to 


The driver of 


In accord- 


Hastburn v. U. S. Express Co., 225 
Pa. 33, 73 A 977. (5) The driver of 
a wagon cannot be charged with neg- 
ligence in causing the death of a boy. 
Seven years old at a crossing, where 
it appears that the boy at time of 
the accident was riding on a sled 
back of another boy guiding it; that 
they were coasting down a steep 
cross street; that the boy guiding 
the sled was not able to deflect it, 
so that it struck the rear of the 
wagon; and that there was space 
back of the. wagon for the sled to 
have passed if it had been. deflected. 
Hoff v. Ward Baking Co., 70 Pa. 
Super. 235:. 

85. Chernov vy. Blakeslee ‘ 
617, 111 A 908. ee Ne 

86. Lampton v. Davis Standard 
Bread Co., 48 Cal. A, 116, 191 P 710; 
Koelling v. Union Fuel,. ete., Co., 
(Mo. <A.) 267 SW. 34; Rankin vy. 
Ward Baking Co., 272 Pa. 108, 116 A 
58; Mulhern v. Philadelphia Home- 
made Bread Co., 257 Pa. 22, 101 A 74; 
Ditchfield vy. Tharp, 75 Pa. Super. 563. 

[a] Special caution on the part 
of drivers of vehicles is required for 
the protection of children congregat- 
ing in the vicinity of a schoolhouse. 
Mulhern yv. Philadelphia Homemade 
Breed oe 257 Pa. 22, 101 A 74. 

fs rown v. Wilmington 

492, 90 A 44, aera ene 
88. Brown v. Wilmington, supra; 
peta vy. Gnassi, (N. J. Sup.) 136 A 


[a] The same caution required as 
be prone is ares to a drunken man 
n e street. ofone v, Gnassi, (N. 
J. Sup.) 136 A 50. i 

a y motor vehicles see M 
Vehicles §§ 815-825. ( pay 

90. See Highways § 425. 

_ 91. . Cal.—Sullivan v. Morton Dray- 
ing, ete., Co.,,..18:/Cal..A. 35, “108. P 


Ga.—Bowen v. Smith-Hall Grocer 
cee 141: Ga. 721, 82 SE) 23: LRA1915D 
ei Hab Siac MaM or yy Steel Co. v. 

ilkinson, d. 574, 69 A ‘ 
LRANS 200, Me; crane 

Mo.—Phelan v. Granite Bituminous 
Pav. Co., 183 Mo. A. 531, 167 SW 1059. 

Tex.—U. S, Express Co. v. Taylor, 
(Civ. A.) 156 SW 617; Patton-Wor- 
sham Drug Co. vy. Drennon, (Civ. 
A.) 123 SW 705. 

[a] Loose paper.—As to a person 
driving along the street and injured 
by his horses becoming frightened 
at loose paper, the act of leaving 
loose paper at a place from which 
it is blown into the street may be 
negligence as a matter of fact, 
Bowen y. Smith-Hall Grocery Co., 141 
Ga, 721, 82 SEH 238, LRAI915D 617. 

[b] Hanging rope.—Where a steel 
company constructing a trestle over 
a highway, with the consent of the 
city, permitting a rope used in hoist- 
ing timbers to hang from the false 
work over the street so low that. 
a top buggy could not pass under 
it, and plaintiff's horse was fright- 
ened by the swinging of the rope, 
which resulted in injuries to plain- 
tiff, the steel company was negli- 
gent. Pennsylvania Steel Co. v. Wil- 
kinson, 107 Md. 574, 69 A 412, 16 
LRANS. 200. “ 

[c] Brightly colored advertising. 
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horses,?? but not if he inadvertently frightened the 


horses without negligence.®? 


[§ 3917] (g) Effect of Violation of Statute or 
Under general rules elsewhere consid- 
ered,®* and subject to the limitations and qualifica- 
tions thereon recognized in the particular jurisdic- 
tion, negligence of defendant may be predicated 


Ordinance. 


upon or evidenced by his violation 


—Where defendant’s servant drove 
a team of horses through a city 
street covered with cloths, on which 
were printed various letters in bright 
eolors intended to advertise defend- 
ant’s product which the agent in 
charge of the team was selling, and 
the horses. So decorated were calcu- 
Jated to frighten horses of ordinary 
gentleness, and. did frighten plain- 
tiff’'s horse, resulting in injury to 
plaintiff's wife, such facts showed 
defendant’s negligence. Patton-Wor- 
sham Drug, Co.‘ v. Drennon, (Tex. 
Civ. A.) 123 SW 705. 


92. Phelan v. Granite Bituminous 
Pav. Co., 183 Mo. A. 531, 167 SW 
1059; U. S. Express Co. v. Taylor, 


(Tex. Civ. A.) 156 SW 617. 


{a] Cracking whip.—uU. S. Express 
Co. v. Taylor, (Tex. Civ. A.) 156 SW 
617. 

[b] Steam whistle unnecessarily 


blown by a steam roller. Phelan vy. 
Granite Bituminous Pav. Co., 183 Mo. 
A. 531, 167 Sw 1059. 

93. Carlisle v. Sells-Floto Shows 
Co., 180 Iowa 549, 163 NW 380; Jack- 
son v. Castle, 82 Me. 579, 20 A 237. 

[a] Cireus.—‘But it is said that 
the odor from the animals, the noises 
by them emitted, were calculated to 
frighten the horses; and this was 
proven to be so. That something is 
calculated to scare horses, however, 
will not require it to be kept from 
the street.” Carlisle v. Sells-Floto 
Shows Co., 180 Iowa 549, 555, 163 NW 
380. Compare Stokes v. Sac City, 162 
Towa 514, 144 NW 639 (holding that, 
where plaintiff was injured because 
of a caged animal in the street on 
circus day, the odor of which fright- 
ened her’ horse into running away, 
she could recover). 


94. See Negligence [29 Cyc 436-— 
439]. 
oe, Ala.—City Ice Delivery Co. v. 


Lecari, 210 Ala. 629, 98 S 901; Hood, 
ete., Furniture Co. v. Royal, 200 Ala. 
607, 76 S 965; Hill v. Condon, 14 
Ala. A. 332, 70 S 208. 

Cal.—Rabe v. Western Union Tel. 


> Co., 198 Cal. 290, 244 P 1077; Szo- 
pieray v. West Berkeley Express, 
Chew Oonu494)..Cal. 1060227 Pe 1205 


Berkovitz v. American River Gravel 
Go.) -191"' Ga¥. 195: 215' RP 675; \Squier 
vy. Davis Standard Bread Co., 181 Cal. 
533, 185 P 391; Opitz v. Schenck, 178 
Cal. 636, 174: P 40; Johnson _ v. 
Thomas, 5 Cal, Unrep. Cas. 256, 438 P 
578; Park v. Orbison, 43 Cal. A. 74, 
184 P 428; Fernald v. Eaton, 40 Cal. 


A. 498, 180 P 944; Baillargeon v. 
Myers, 27 Cal.’ A. 187, 149 .P° 378; 
Slaughter v. Goldberg, 26 Cal. A. 


318, 147 P 90; Scragg vy. Sallee, 24 
Cal. A. 133, 140 P 706; Scharpf v. 
Union Oil Co., 19: Cal. A. 100, 124 P 
864; Bauhofer v. Crawford, 16 Cal. 
A 676, 127..P°931. 

Colo.—Hedges v. Mitchell, 69 Colo. 
285, 194 P 620; Denver Omnibus, etc., 
Co. v. Mills, 21 Colo. A. 582, 122 P 
798. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855; Robinson v. Simpson, 
13 Del. 398, 32: A_ 287, : 

Ga.—Ware v. Lamar, 18 Ga, A. 
6738, 90 SE 364. 

Tll.—U. S. Brewing Co. v. Stolten- 

202 TH, 531,71 NB'1081 aft 
435]; Kehr v. Snow, etc., 
A. 403; Lind v. Beck, 


AL 
225 Iii. 

89 Ind. 

165; Doering v. Walters, 80 Ind. A. 

194, 140 NE 74. 


Iowa.—McElhinney v. Knittle, 199 


statute or ordinance,®® as, for example, with refer- 


ence to fast driving,®* the giving of signals,®’ turn- 


of an applicable 


Iowa 278, 201 NW 586; Ford v. Des 
Moines Ice, etce., Co., 187 Iowa 729, 
174 NW 486; Buzick v. Todman, 179 
Iowa 1019, 162 NW 259; Hubbard vy. 
Bartholomew, 163 Iowa 58, 144 NW 
13, 49 LRANS 448; Howell v. Man- 
delbaum, 160 Iowa 119, 140 NW 397, 
AnnCas1915D 349; Healy v. Johnson, 
127 Iowa 221, 1083 NW 92; Haton v, 
Cripps, 94 Iowa 176, 62 NW 687. 

Ky.—Fall City Ice, ete., Co. v. Scan- 
a Coal Co., 208 Ky. 820, 271 SW 

097. 

Me.—Briggs v. Lake Auburn Crys- 
tal Ice Co., 112 Me. 344, 92 A 185. 

Md.—Clark Bros. & Co., Ine. v. 
United R., etci, Co. 137 Md,*159, 112 
A 829, 

Mich.—Banzhof y. Roche, 228 Mich. 
36, 199 NW 607; Gates v. Landon, 
216 Mich. 417, 185 NW 723; Scott v. 
Dow, 162 Mich. 636, 127 NW 712. 

Minn.—Elvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346; Unmacht 
v. Whitney, 146 Minn, 327, 178 NW 
886; Hillstrom v. Mannheimer, 146 
Minn, 202, 178 NW 881; Bott v. Pratt, 
33 Minn. 323, 23 NW 237, 53 AmR 
47. : 

Mo.—Borak v. Mosler Safe Co., 288 
Mo. 88, 231 SW 623; Raymen v. Gal- 
vin, 229 SW 747; Howard, etc., Realty 
Co. v. Berman, 212 Mo. A. 401, 245 
SW 606; Burns v. Polar Wave Ice, 
etc., Co., (A.) 187 SW 145; Sandifer 
v. Linn, 52 Mo. A, 553. 

Mont.—Puckett v. Sherman, 62 
Mont. 395, 2056 P 250. 

N. J.—Healey v. Braested, 98 N. J. 
L. 520, 120 A 12; Kolankiewiz v. 
Burke, 91 N. J. L. 567, 103 A 249; 
Kopper v. Bernhardt, 91 N. J. L. 697, 
103 A 186, 106 A 893. 

N. Y.—Knupfle v. Knickerbocker 
Ice Co., 84 N. Y. 488; Sondheim y. 
Nassau. Brewing Co., 60 App. Div. 463, 
69 NYS 880; Grinnell v. Taylor, 85 
Hun. 85, 32 NYS 684 [aff 155 N. Y. 
653, 49 NE 1097]; Williams  v. 
O’Keefe, 22 N. Y. Super. 536, 24 How 
Pr 16; Koffler v. American R. Express 
Co., 126 Mise. 838, 214 NYS 787; Ro- 
land v. International R. Co., 1386 NYS 
290 [aff 155 App. Div. 941 mem, 140 
NYS 1143 mem]. 

N. D.—LaPoint v. Hodgins Trans- 
fer Co., 48 N. D. 1032, 188 NW 166. 

Oh.—Chesrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94; DuBois v. Schell, 
5 Oh. A. 30, 25 hE leat Pune as: 
17 [aff 94 Oh. St. 98, 1183 NE 664, 
LRA1917A 710]. 

Okl.—Oklahoma Producing,  etce., 
Corp. v. Freeman, 88 Okl. 166, 212 
P 742; Tulsa Ice Co. vy, Wilkes, 153 
P 1169. 

Or.—Lidfors vy. Pflaum, 115 Or. 142, 
205 P 277, 286 P 1059; Marshall v. 
Olson, 102 Or. 502, 202 P 736. 

Pa.—Casey v. Boyer, 270 Pa. 492, 
113 A 3864; Bell v. Jacobs, 261 Pa. 
204, 104 A 587; Wark v. George M. 
Dunlap Co., 48 Pa. Super, 517. 

R. I.—Robinson vy. Morris, 30 R. I. 


182, 78 A 611. 
Tex.—Zucht vy. Brooks, (Civ. <A.) 
216 SW 684; Foley v. Northrup, 47 


Tex. Civ. A. 277, 105 SW 229; May v. 
at 22 Tex. Civ. A, 865, 54 SW 

Wash.—Brammer vy, Percival, 133 
Wash. 126, 283 P 311; Elmberg v. 
Pielow, 113 Wash. 589, 194 P 549; 
Stubbs v. Molberget, 108 Wash. 89, 
182 P 936, 6 ALR 318; Sehwalen v. 
Fuller, 107 Wash. 476, 182 P 592, 
187 P 367, 10 ALR 296; Moy Quon v. 
M. Furuya Co., 81 ash. 526, 143 
P 99; Hillebrant vy. Manz, 71 Wash. 
250, 128 P 892; Ballard v. Collins, 


ing at intersections,®® turning or crossing between 
intersections,®® the right of way ’at intersections, 
the leading of animals upon sidewalks,? the driving 
of a vehicle so loaded as to obstruct the driver’s 
view,’ the leaving of animals unhitched and un- 
guarded,‘ or requiring particular equipment of bi- 


63 Wash. 493, 115 P 1050. 

Wis.—Smith y. Taylor-Button Co., 
179 Wis. 232, 190 NW 999; Draken- 
berg v. Knight, 178 Wis. 386,: 190 
NW 119; Foster v. Bauer, 173 Wis. 
231, 180 NW 817. 

[a] Rule predicated on reason- 
ableness.—The violation of a traffic 
ordinance is usually negligence per 
se, but such rule is predicated on 
the assumption that the ordinance is 
reasonable. Howard, etc., Realty Co. 
arora 212 Mo. A. 401, 245 SW 

[b] One riding a bicycle on a 
sidewalk is liable for injuries to a 
person properly using the walk, al- 
though the injury was not intended. 
Mercer v. Corbin, 117 Ind. 450, 20 NE 
132, 10 AmSR 76, 3 LRA 221. 

96. Opitz v. Schenck, 178 Cal. 636, 
174 P 40; Johnson v. Thomas, (Cal.) 
43 P 578; Denver Omnibus, etc., Co. v. 
Mills, 21 Colo. A. 582, 122 P 798; Hub- 
bard v. Bartholomew, 163 Iowa 58, 
144 NW 13, 49 LRANS 443; Puckett 
v. Sherman, 62 Mont. 395, 205 P 250. 

[a] Six miles an hour.—Driving 
a horse and buggy along city streets 
at six miles per hour in violation of 
an ordinance is negligence per se. 
Foley v. Northrup, 47 Tex. Civ. A. 
277, 105 SW 229. 

[b] An ordinance regulating the 
speed of teams is admissible in an 
action for injuries from the rapid 
driving of a team in a street as bear- 
ing on the negligence of the ‘driver 
and the contributory negligence of 
pe Sandifer y. Lynn, 52 Mo. A. 

{e] Skill of driver.—It is negli- 
gence per se for one to drive a horse 
and vehicle through city streets 
faster than permitted by a city ordi- 
nance, and renders the driver liable 
to one injured in consequence there- 
of, even though the driver was an ex- 
pert and was handling his team in 
a masterly manner. Foley y. North- 
rup, 47 Tex. Civ. A. 277, 105 SW 229. 

97. Doering v. Walters, 80 Ind. A? 
194, 140 NE 74. 

98. Cal.—Squier v. Davis Standard 
Bread.Co., 181 Cal. 583, 185 P 391, 

Minn.—Elvidge v. Stronge, etc., Cor 
148 Minn. 185, 181 NW 346. 

Mo.—Borak y. Mosler Safe Co., 288 
Mo. 83, 231 SW 623; Burns v. Polar 
Wave Ice, etc., Co., (A.) 187 SW 145. 

Or.—Marshall v, Olson, 102 Or. 502 
#02 Pp 736. . et 

is.—Drakenberg v. Knight, 178 
Wis. 386, 190 NW 119: Foster vy. 
Bauer, 173 Wis. 231, 180 NW 817. 

99. Ford v. Des Moines Ice, etc., 
oy 187 aoe bey 729, 174 NW 486. 

‘ fealey vy. Braested, 98 N. J. L. 
520, 120 A 12. ey 

2. Grinnell v. Taylor, 85 Hun 85, 
382 NYS 684 [aff 155 N. ¥. 653, 49 
NE 1097]. 

3. Schwalen vy. Fuller, 107 Wash. 
sae: 182° P 592, 187. PP367> Oe ATER: 

4 Ala—City Ice Delivery Co. v. 
Lecari, 210 Ala. 629, 98 S 901. A 

Cal.—Szopieray v. West Berkeley 
oe in etc., Co., 194 Cal. 106, 227 P 


Minn.—Bott v. Pratt, 33 Minn. 323, 
23 NW 2387, 53 AmR 47, 

N. Y.—Knupfle vy. Knickerbocker 
Ice Co., 84 N. Y. 488; Koffler v. Ameri- 
can R. Express Co., 126 Misc. 838, 
214 NYS- 787. 

N. D.—La Point vy. Hodkins Trans- 
fer Co., 48 N. D. 1032, 188 NW 166. 

R. I.—Robinson y. Morris, 30 R. I. 
132, 73YAN6LT: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cycles.° 


tion of the ordinance.® 


gence and contributory negligence.? 
Proximate cause. The violation 


But see Dolfinger v. Fishback, 12 
Bush (Ky.) 474 (holding that a city 
ordinance prohibiting a driver from 
leaving his team standing in a street 
was incompetent evidence in behalf 
of plaintiff in an action against the 
owner of the team to recover dam- 
ages for injuries sustained by plain- 
tiff in consequence of alleged negli- 
gence of the driver in leaving the 
team standing in the street in vio- 
lation of such ordinance). 

5. Rabe v. Western Union Tel, Co., 


‘198 Cal. 290, 244 P 1077. 


6. La.—Lopes v. Sahuque, 114 La. 
1004, 38 S 810. 

Minn.—Bott v Pratt, 33 Minn. 323, 
23 NW 2387, 53 ae 47. 

Mo, —Putermann v. Simon, 127 Mo. 
A. 511, 105 SW. 1098. 

Pa.—-Shaffer v. Roesch, 215 Pa. 
287, 64 A 511. 

Wash.—Stoddard vy. Smathers, 120 
Wash. 53, 206 P 933; Walters v. 
Seattle, 97 Wash. 657, 167 P 124; 
Ludwigs v. Dumas, 72 Wash. 68, 129 
P9038: 

[a] An ordinance prohibiting the 
leaving of a team unhitched and un- 
guarded was intended for the protec- 
tion and benefit of persons traveling 
on the streets, and such persons are 
entitled to maintain an action for 
damages for any injury suffered by 
reason of the violation of such ordi- 
nance, against anyone through whose 
default such injury occurred. Bott 
v. Pratt, 33 Minn. 323, 23 NW 237, 
53 AmR 47. 

[b] Requirement that wagons stop 
on right of highway.—In an action 
for injuries to a person boarding a 
street car by collision with defend- 
ant’s wagon, an ordinance requiring 
wagons in stopping on streets to stop 
on the right of the highway was im- 
material, although the wagon at the 
time of the accident was on the left- 
hand side of the street, the purpose 
of the ordinance being nested to se- 
cure an orderly movement of traffic, 
and not to prevent accidents, such as 
that happening to plaintiff by being 
struck by the end gate of the wagon, 
which might swing either to the 
right or to the left according to the 
construction of the wagon. Shaffer v. 
Roesch, 215 Pa. 287, 64 A 511. 

[ec] A violation of an ordinance 
requiring vehicles to keep near the 
right-hand curb so as to leave the 
center of the street open for over- 
taking traffic was not negligence per 
se, as the ordinance was not made 
for the benefit of pedestrians. Stod- 
dard v. Smathers, 120 Wash. 53, 206 
P 933. But see Smith v. Mederacke, 
302 Mo. 538, 259 SW 83 (holding that 
an ordinance requiring vehicles to be 
driven as near the right-hand curb 
as possible protects pedestrians as 
well as vehicles): 

{d] One bitten by an unguarded 
horse cannot avail himself of an 
ordinance punishing any person who’ 
shall leave a horse standing in a 
public place without being fastened 
or guarded to prevent its running 
away, such an ordinance having been 
enacted to prevent injury by horses 
running away, not to prevent injury 
from horses biting persons. Puter- 
mann vy. Simon, 127 Mo. A. 511, 105 
SW 1098. 

7. Cal.—Harris v. Johnson, 174 
Gal 55, 161 P1155," LRALT9II7TC 479, 


To avail himself of a violation of an ordi- 
nance or statute, plaintiff must be within the protec- 
And the statute or ordinance 
must be applicable to the circumstances of the case.” 
The fact that, at the time of the accident, defendant 
was violating a statute or ordinance does not pre- 
clude a finding that plaintiff’s own negligence was 
the proximate cause of the injury.® 
has participated in the illegal use of a street cannot 
recover as for an illegal act, regardless of negli- 
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[§ 3918] (5) 
General. 
of comparative 


And one who 
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ordinance regulating the use of streets is not in itself 
sufficient to make one using them in violation 
thereof liable, but it must appear that such viola- 
tion was the proximate cause of the injury,'® and 
this rule applies even where the violation of an 
ordinance constitutes negligence per se.14 


Contributory Negligence!?—(a) In 


Except in jurisdictions where the doctrine 


negligence is in force,'? the con- 


tributory negligence of plaintiff will preclude his 


right to recovery.'* 


of a statute or 


AnnCasi1918E 560; Santina v. Tomlin- 
son, 36 Cal. A. 29, 171 P 487. 

Tll.—Horn Vv. Berg, 210 Ill, A. 238. 

Ind.—Standard Oil Co. v. Handley, 
72 Ind. A, 172, 123 NE 219. 

Iowa.—Dice v. Johnson, 187 Iowa 
1134, 175 NW 38. 

Wash.—Joseph v. 128 
Wash. 634, 224 P 5. 

Wis.—Syslack v. Nevin Grocery 
Co., 180 Wis. 267, 193 NW 61. 

[a] Highway regulation.—A stat- 
ute making it unlawful to leave a 
vehicle standing on the main trav- 
eled portion of the highway is in- 
applicable where the vehicle was left 
standing on the city street, as intent 
of the legislature was not to include 
the city streets. Joseph y. Schwartz, 
128 Wash. 634, 224 P 5. 

[b] Motor vehicle regulation.— 
The question whether a bicycle rider 
was prima facie negligent in driving 
on the wrong side of the street is 
not controlled by a city ordinance 
dealing with motor vehicles but’ by 
statute applicable to all vehicles. 
Dice v. Johnson, 187 Iowa 1134, 175 
NW 38. 

[ec] Stopping for or driving wide 
of street cars.—(1) A traffic ordi- 
nance providing that the driver of a 
vehicle shall keep six feet on the 
right side of the running board of a 
street car is not applicable to the 
running board on the left side of the 
ear, and such ordinance was irrele- 
vant in an action for injuries to a 
passenger alighting on the left side 
of the car. Santina v. Tomlinson, 86 
Cal: Ay-29,, 172 P 437). (2), An-ordi= 
nance requiring vehicles to stop ten 
feet back of a car which has stopped 
to discharge passengers has no ap- 
plication to a car which has stopped 
at a place prohibited by ordinance, 


Schwartz, 


to discharge a passenger. Horn v. 
Berg, 210 Ill. A. 238. (3) A statute 
requiring vehicle drivers to _ stop 


when passing street cars traveling in 
the same direction actually taking 
on or discharging passengers at 
street crossings or intersections, al- 
though intended to prevent accidents 
at stopping places of street cars, 
must be construed in harmony with 
the clear intention of the legislature, 
as expressed by the language used, 
to apply only to the usual stopping 
places at street crossings or intersec- 
tions. Syslack v. Nevin Grocery Co., 
180 Wis. 267, 193 NW 61. 

[d] A street car is not a “vehicle” 
within an ordinance as to passing 
where a vehicle is overtaken. Harris 
v. Johnson, 174 Cal. 55, 161 P 1155, 
LRA1917C 479, AnnCas1918E 560. 

{e] Proceeding in procession.—An 
ordinance forbidding drivers of vehi- 
cles owned or controlled by any firm, 
persons, or corporation from proceed- 
ing in procession, and requiring a dis- 
tance of at least twenty feet be- 
tween such vehicles, is not applicable 
to vehicles used as trailers, although 

owned by one person. Standard Oil 
ais v. Handley, 72 Ind. A. 172, 123 NE 

219. 

8. Davis v. John Breuner Co., 167 
Cal, 683, 140 P 586; Lind v. Beck, 37 
Ill. A. 480; McMahon y. Pacific Ex- 
press Co., 132 Mo. 641, 34 SW 478. 

9. Frazure v. Ruckles, 63 Ind, A, 
538, 113 NE 730. 

[al Although the holding of a 
race olr a village street was in vio- 


lation of a statute, one who went 
to see it, and therefore was in the 
position of consenting to the unlaw- 
ful act, and while watching it was 
injured by a horse therein, cannot 
recover as for an illegal act, regard- 
less of negligence and contributory 
negligence. Frazure v. Ruckles, 63 
Ind. A. 538, 113 NE 730. 

10. Cal.—Baillargeon v. Myers, 27 
Cal, A. 187, 149 A 378. 

Kan.— Fox y. McCormick, 110 Kan. 
91, 202 P 614. 

Mo.—Borak v. Mosler Safe Co., 288 
Mo. 83, 231 SW 623; Howard, etc., 
Realty Co. v. Berman, 212 Mo. A. 
401, 245 SW 606; Roper v. Green- 
spon, (A.) 192 SW 149. 

N. Y¥.—Cohen v. Goodman, 189 App. 
Div. 309, 178 NYS 528. 

Pa.— Mehler v. Doyle, 271 Pa. 492, 
115s Ac ‘79%. 

Tex.—Foley v. Northrup, 47 Tex. 
Civ. A. 277, 105 SW 229. 

11. Borak v. Mosler Safe Co., 288 
Mo. 88, 231 SW 623. 

[a] For example, even though vio- 
lation by a teamster of a city ordi- 
nance requiring vehicles in turning 
to the left into another street to 
turn to the right of and beyond the 
center of the intersecting street be- 
fore turning was negligence per Se, 
nevertheless it was not the proximate 
eause of the death of plaintiff's dece- 
dent, occasioned by one wheel of the 
wagon getting in the rail of a street 
car track, causing a violent,jerk, and 
one of the horses to slip’ and fall 
against the tongue of the wagon in 
such manner as to cause the end of 
the tongue to strike deceased, who 
was on a temporary sidewalk selling 
newspapers, and therefore decedent’s 
widow was not entitled to recover. 
Borak v. Mosler Safe Co., 288 Mo. 83, 
231 SW 623. 

12. Contributory negligence in 
general see Negligence [29 Cyc 505 
et seq]. 

In proceedings involving injuries 
by motor vehicles: see Motor Vehicles 
§§ 906-964. 


aT See Negligence [29 Cyc 559 et 
seq]. 
14. Ala.— McGeever v. O’Byrne, 


203 Ala. 266, 82 S 508; Morrison v. 
Clark, 196 Ala. 670, 72 S 305. 
Cal.—Garns v. Halpern, 193 Cal. 
193, 223 P 545; Palmer y. Tschudy, 
LIL Cals A696" F2 hr PPG sie Cookweay. 
Miller, 175 Cal. 497, 166 P 816; Shel- 
don v. James, 175 Cal. 474, 166 P 8, 
2 ALR 1493; Davis v. John Breuner 
Co., 167 Cal. 6838, 140 P 586; Lord 
v. Stacy, 68 Cal. A, 517, 229 P 874; 
Garrison v. Pearlstein, 68 Cal. A. 
326, 229 P 848; Wiley v. Cole, 67 
I. A. 762, 228 P 550; Atkins jv. 
Bouchet, 65 Cal. A. 94, 2238 P 87; 
Grillich vy. Weinshenk, 64 Cal. A. 474, 
222 P 160; Ogden v. Lee, 61 Cal. 
A. 493, 215 P 122; Thompson v. White, 
N56 Cal. A, 173, 204 P 561; Finkle vy. 
Tait) rb.o: Cake A. 425, 203 P "1081; Kin- 
ney v. King, 47 Cal. A, 390, 190 P 
834; Mayer v, Anderson, 36 Cal. A. 
740,173 P 174. 
v. Riggs, 75 


olo.—Rosenbaum 
Colo. 408, 225 P 8382; Livingston ,v. 
101 


Barney, 62 Colo. 528, 163 P 863. 
Conn.—Worden vy. Anthony, 
Conn. 579, 126 A 919; Brody v. Dickie, 
100 Conn. 189, 122 A 908; Barber v. 
treat Atlantic, etc., Tea Co., 92 Conn, 
214, 102 A 577; Hott v. New Haven, 
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_ [§ 3919] (b) What Constitutes Contributory Neg- |: safety and failure to do SO constitutes contributory 
ligence—aa. In General. Kvery person using the | negligence.15 Where plaintiff’s negligence consti- 
streets is required to use ordinary care for his own | tutes the proximate cause of the injury, there can 


92 Conn. 29, 101 A 498; Wright v. 
Lawton, 90 Conn. 502, 97 A 755. 

Del.—Travers y. Hartmann, 28 Del. 
302, 92 A 855; Brown vy. Wilmington, 
27 Del. 492, 90 A 44, 

D. C.—Reaver v. Walch, 55 App. 
159, 3 FB. (2d) 204. 

I1l.— Hooper vy. Adams Express Co., 
289 Ill. 169, 124 NE 445 [rev 212 Ill. 
A, 663]; Devine vy. Pfaelzer, 277 Til. 
255, 115 NE 126, LRA1917C 1080 [aff 
195 Ill, A. 221]: Maher vy. Hvid, 221 
PTT cA: 629; Hilton vy. Iseman, 212 
ty). 255; Berz vy. Peoples Gaslight, 
Ete, |Co4 4209 Tess Ad 304; Regan v. 
McCarthy, 119 Tl. A. 578. 

lowa.— Brekke y. Rothermal, 196 
Iowa 1288, 196 NW 84; Giese v. Kim- |}. 
ball, 184 Iowa 1283, 169 NW 639; 
Nelson y. Hedin, 184 Iowa 657, 169 
NW 37; Larsh v. Strasser, 183 Iowa 
1360, 168 NW 142; Bishard v. Engel- |. 
beck, 180 Iowa 1132, 164 NW 203; 
Buzick y. Todman, 179 Iowa 1019, 
162 NW 259; Hubbard v. Bartholo- 
mew, 163 Iowa 58, 144 NW 13, 49 
LRANS 443, 

Kan.—Hegarty v. National Refining 
Co., 112 Kan. 151, 210 P 348; Gamble 
v. Uncle Sam Oil Co., 100 Kan, 74, 
163 P 627, LRA1917D 875; Williams 
v. Benson, 87 Kan. 421, 124 P 531. 

Ky.—Goodwin v. Willer, 210 Ky. 
407, 276 SW 117; Pierce vy. Hosman, 
201 Ky. 278, 256 Sw 897; Baskett 
v. Coombs, 198 Ky. 17, 247 Sw 1118; 
Bruce y. Callahan, 185 Ky. 1,,218 Sw 
557; Taylor yv. Harding, 182 Ky. 236, 
206 SW 285; Ewig v. Callahan, 105 
SW 387, 32 KyL 46 [reh den 105 SW 
978, 32 KyL 537]. 

La.—Abels vy, Brown, 156 La. 72, 
100 S 54; Moore vy. Liddell Bros. 
Candy Co., 155 La. 1018, 99 S 856; 
Lester vy. Roach, 155 La. 947, 99 S 


Wagoner Undertaking Co., 274 Mo. 
593, 204 SW 15; Winter v. Von Blar- 
com, 258 Mo. 418, 167 SW 498; Mc- 
Mahon v. Pacific Express Co., 132 Mo. 
641, 34 SW 478; Uetz vy. Skinner, 212 
Mo. A. 444, 249 SW 651; Columbia 
Taxicab -Co. vy. HWnglebrecht, CAL) 247 
SW 239; Schaffer v. Union .Hlectric 
Light, etc, Co. (A.) 242 Sw 436; 
Roper _v. Greenspon, (A.) 192 SW 
149; Ginter v. O'Donoghue, (A.) 179 
SW 732; Gundlach y. Beck, 146 Mo, A. 
201, 123 SW 962. 

Mont.—McGregory y. Weinstein, 70 
Mont. 340, 225 P 615; Bliss v. Wol- 
cott, 40 Mont. 491, 107 P 423, 135 
AmSR 636, 

Nebr.—Robison v. Troy Laundry, 
105 Nebr. 267, 180 NW 43. 

N. H.—Osgood y. Maxwell, 78 N. H. 
35, 95.A 954, : i 

N. J.—MecCormick y. Hesser, 77 N. 
J. L. 173, 71 A 55; Ash y. Blanchard, 
(Sup.) 126 A 428; Horowitz v. Gott- 
walt, (Sup.) 102 A 930; Conrad y. 
Green, (Sup.) 94 A 390, 

N. Y.—Shirley vy. Larkin Co., 239 
N. Y. 94, 145 NE 751: Ward y. Inter- 
national R. Co., 206 N. Y. 83, 99 NE 
262, AnnCasl914A 1170; Peterson y. 
Ballantine, 205 N. Y. 29,98 NE 202, 
39 LRANS 1147; Mastin v. New York, 
201 N. Y.-81, 94 NE 611, 33 LRANS 
784; Orlando y, Pioneer Barber Towel 
Supply Co., 210 App, Div. 219, 205 
NYS 534 [rey on other grounds 239 
N. Y.. 342, 146 NE 621]; Cooperstein 
v. Brick, ete., Co., 207 App. Div. 303, 
202 NYS 68; Farrell y. Fire Ins. Sal- 
vage Corps., 189 App. Div. 795, ETS: 
NYS 477; Brillinger v. Ozias, 186 App. 
Div. 221,-174- NYS 282; Gangi v. 
Fradus, 180 App. Div. 871, 168 NYS 
286; Willis vy. Harby, 159 App, Div. 
94, 144 NYS 154; Neumann Vv. -Hud= 
son County Consumers’ Brewing Co., 
155 App. Div. 271, 139 NYS 1028; 
Larner v. New York Transp. Co., 
149 App. Div. 193, 133 NYS 743; Ma- 
rius y. Motor Delivery Co., 146 App. 
Div. 608, 131 NYS 357; O'Reilly v. 
Davis, 136 App. Diy. 886, 120 NYS 
883; Tolkon y. Otto RB. Reimer Co., 
125 App. Div. 695, 110 NYS 1295 Al- 
bertson y. Ansbacher, 102 Misc. 527 


Morris, 79 Pa. Super. 524; Tyrrell v. 
Philadelphia Rapid Transit Coxe 79 
Pa. Super, 346; Donald y. Parker, 79 
Pa. Super. 212; Gray vy. Fox, 69 Pa. 
Super. 218; Pllison y. Atlantic Refin- 
ing Co., 62 Pa. Super. 370. 

R. I.—Parker v,. Cartier, 105 A 393; 
Di Stephano y. Smith, 102 A 817. 

Tenn.—Johnson vy, Warwick, 148 
Tenn, 205, 254 Sw 553; Bejach v. 
Colby, 141 Tenn. 686, 214 SW 869; 
West Constr, Co. y. White, 130 Tenn. 
520, 172 SW 301. 

Tex.—Jones y. Sunshine Grocery, 
(Civ. A.) 236° SWw 614; Sulzberger, 
etc., Co. v. Page, (Civ. A.) 195 SW 528. 

Va.—McNamara v. Rainey Luggage 
Corp., 139 Va. 197, 123 SH 515; Stana- 
ard Oil Co. vy. Roberts, 130 Va. 532, 
107 SE 838; Stephen Putney Shoe Co, 
v. Ormsby, 129 Va. 297, 105 SE 563. 

Wash.—Silverstein v. Adams, 134 
Wash, 430, 235 P 784; Sutherland Co., 
Inc. v. Sargent, 134 Wash, 72, 234 
P 1022; Maddux vy. Gray, 128 Wash. 
149,222 p 470; Masterson y. Mc- 
'Goldrick Lumber Co., 128 Wash: 1, 
221 P 990; Hurley y. Spokane, 126 
Wash. 213, 217 Pp 1004; Raymond vy. 
Neurnberg, 124 Wash. 297, 214 P 9; 
| Walker y. Butterworth, 122 Wash. 
412, 210 P 813; Oliver v. Taylor, 119 
Wash. 190, 205 Pp 746; Burlie —v. 
Stephens, 113 Wash. 182, 193 P 684; 
Noot vy. Hunter, 109 Wash. 343, 186 
P. 8515) Tyrell. vy: Leege, 105 Wash. 
438, 178 P 467; Harder y. Matthews, 
67 Wash. 487, 121 P 983; Dimuria v. 
Seattle Transfer Co., 50 Wash. 633, 
97 P 657, 22 LRANS 471; Bore v. 
Spokane Toilet Supply Co., 50 Wash. 
204, 96 P 1037, 19 LRANS 160 


McCarthy, 159 Wis. 251, 150 NW 482; 
Weber y. Swallow, 136 Wis. 46, 116 
NW 844, 

Sask.—Wallace  y. Viergutz, 13 
Sask. L, 251, 52 DomLR 703, [1920] 2 
WestWkly 333. 

[a] . Concurrent negligence, — 
Where .a_ pedestrian without look- 
ing walked onto a street and was 
knocked down by mules, and the 
driver failed to stop the team before 
the wagon passed over the pedes- 
trian’s body, the interval between the 
time the mules struck and passage of 
the wagon has been held not to make 
applicable the last clear chance doc- 
trine, and the driver’s negligence, if 
any, must be deemed concurrent with 
that of the pedestrian, and no recoy- 
ery can be had. Legendre v. Con- 
Sumers’ Seltzer, etc., Mfg. Co. 147 
La. 120, 84 S 527. 

15. Hooper y, Adamg Express Co., 
289 Tll. 169, 171, 124 NE 445; Mastin 
v. New York, 201 N. Y, 81, 94 NE 611, 
33 LRANS 784, 

“It is as essential to the plaintiff's 
right to recover to show that de- 
ceased was in the exercise of ordi- 
nary care for his own safety as to 
show that the defendant was negli- 
gent.” Hooper vy. Adams Express Co., 
supra, 

[a] A photographer who covered 
his head with a focusing cloth while 
standing on the curb of a street and 
remained thus blinded for five 
minutes, when he was Struck by de- 
fendant city’s ash cart, was as a 
matter of law guilty of contributory 
77; Kauffman -y. Nelson, 225 Pa, negligence. Mastin v. New York, 201 
174, 73 A 1105; John Lucas, Ine. v.1N, Y. 81, 94 NE 611, 33 LRANS 784. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note 1 


. . 


119 A 203; Bragdon v. Kellogg, 118 
Me. 42,105 A 433, 6 ALR 669; Hunter 
v. Mountfort, 117 Me. 555, 102 A 975; 
Ice Cream Co. v. United Ice Cream 
Co., 69 Mise. 628, 125 NYS 1106; 
Vilicki v, New York Transp. Co., 65 
Mise, 48, 119 NYS 220; Diekes y. 
New York Tel. Co., 189 NYS 99's Bute 
terly v. Freeman, 188 NYS 428. 
Prince y, Clausen-Flanagan Brewery, 
177, NYS 168; Phillips v. Thornton, 
170 NYS 583; Boker y. Koehler, 116 
NYS 540; Banner y, O’Meara, 110 
ie 


Ri,’ ete:, Co., 137° Md. 159, 111 A 829: 
Duross y. Baltimore, 136 Md. 56, 110 
A 98; Seidl v. Baltimore Clty galas 
Md. 97, 104 A 189; Sullivan v. Smith, 
123 Md. 546, 91 A 456. 

Mass.—Gibb vy, Hardwick, 241 Mass, 
546, 185 NE 868; Swetzoff vy. O’Brien, 
226 Mass. 438, 115 NE 748; Newton 
v. McSweeney, 225 Mass. 402, 114 
NE 667; Mills vy, Powers, 216 Mass, 
36, 102 NE 912; Russo v, Charles S. 
Brown Co., 198 Mass, 473, 84 NE 840. 

Mich.—Halzle vy, Hargreaves, 233 
Mich. 234, 206 NW 356; Apps y. Wal- 
ters, 216 Mich. 17, 184’NW 421; Bar- 
ger v. Bissell, 188 Mich. 366, 154 NW 
107; Ude v. Fuller, 187 Mich. 483, 
153 NW 769: Tolmie vy. Woodward 
Taxicab Co., 178 Mich. 426, 144 NW 
855; rapes ME Dayton, 166 Mich, 263, 

44, 


N. C.—Cohoon y. Davis, 175 N. ©, 
145, 95 SE 36. \ 

Oh.—MacDiarmid Candy Go. v. 
Schwartz, 11 Oh, A, 308; Schmidt v. 
Schalm, 2 Oh. A! 268, 20’Oh. Cir, CL 
N.S. 99; Shott v. Korn, 1 Oh. A. 
458, 17 Oh. Cir, Ct. N.S 393, 34 
Oh, Cir, Ct. 260. 

Okl.—Von Keller. y. Ream, 93 Ok1. 
LIM 220.2. 830; Tulsa, Ice Co, v. 
Wilkes, 153 P 1169. 

Or.—Johnson_ y, Underwood, 102 
Or, 680, 203 Pp 879; Twitchell vy, 
Thompson, 78 Or, 285, 153 P 45. 

Pa,—Weaver vy, Pickering, 279 Pa, 
214, 123 A 777; Mehler v. Doyle, 271 
Pa. 492, 115 A 797; Geiger vy. Garrett, 
270 Pa. 192 teh os 1 Ae 195; Cressman 


Stubbs v. Edwards, 260 Pa, 75, 103 
A 511; Alexander vy, American Ex- 
press Co., 258 Pa. 378, 101: A 1050; 
Bueene v. Brown, 257 Pa, 37, 101 


131 NW 

Minn.—Rosenau vy. Peterson, 147 
Minn. 95, 179 NW 647; Molin vy. 
Warrk, 113 Minn. 190, 129 NW 383, 
41 LRANS 346; Richardson v. Davis, 
94 Minn. 315, 102 NW 868. 

Mo.—State y, Allen, 253 SW 768, 
28 ALR 1270; Hammond v. Emery- 
Bird-Thayer Dry Goods Co., 240 SW 
170; \'Stack -y: General Baking Co, 
283 Mo. 396, 223 Sw 89; Wynne v. 


number, 


‘ 


NW_ 190, LRA1915D 968: Pietsch vy. 
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§§ 3919-3922] 


be no recovery.'® 


danger constitutes 


16. Ford v. Hine Bros. Co., 237 
Ill. 4638, 86 NH 1051; Stoll v. Lauben- 
gayer, 174 Mich. 701, 140 NW 532. 

[a] Where a child riding on a sled 
ran into a team and wagon which was 
standing at the foot of the incline 
when she started down and was 
killed, the proximate cause of the 
accident was the child’s own volun- 
tary act in starting her sled down 
the incline, and hence the person in 
charge of the wagon was not liable. 
Stoll v. Laubengayer, 174 Mich. 701, 
140 NW. 5382. 

17. Ford v. Hines Bros. Co., 237 
Ill, 463, 86 NE 1051; Mercer v. Rosen- 
blath, 156 La. 249, 100 S 414. 

[a] In an action by a street rail- 
way conductor for injuries received 
by being struck by the pole of a 
wagon while he was standing upon 
the rear platform of his car, the 
fact that the motorman’s failure to 
stop the car to let the wagon pass in 
front may have contributed to the 
injury does not excuse defendant 
from liability if its own negligence 
in the management of the team was 
an efficient cause of the injury. Ford 
v. Hine Bros. Co., 237 Ill. 463, 86 NE 
1051. 

Proximate cause and contributory 
negligence generally see Negligence 
[29 Cye 526 et seq]. : 

128 Western Union Tel. Co. v. 
Brown, (Tex. Civ. A.) 297 SW 267. 

[a] A woman struck in a one-way 
traffic alley by a messenger boy on a 
bicycle traveling at a high speed in 
the direction opposite to that per- 
mitted by the ordinance is entitled 
to recover, notwithstanding contribu- 
tory negligence, where the jury found 
her negligence was not the proximate 
cause of the injury. Western Union 
Tel, Co. v. Brown, (Tex. Civ. A.) 297 
SW 267. 

{[b] Lights on vehicle.-—Where a 
wagon driver was negligent in fail- 
ing to comply with the law requiring 
the use of lights on vehicles, con- 
tributory negligence of an occupant 
killed in a collision with a truck 
negligently driven, whether direct or 
imputed, did not bar a _ recovery 
against the truck owner, unless such 
negligence contributed in a substan- 
tial manner to the proximate cause 
of the death. 
Packing Co., 


Danielson v. Carstens 
121 Wash. 645, 210 P 
12 


19. Duty of persons encountering 
motor vehicles to discover danger 
see Motor Vehicles § 908. 

Duty to discover danger in general 
see Negligence [29 Cye 513]. 

20. .Radwick v. Goldstein, 90 Conn. 
701, 98 A 583. 

21. Scott v. Dounson, 148 La. 307, 
86 S 821; Banner v. O’Meara, 110 
NYS 947; Dennison v. North Penn 
Iron Co., 22 Pa. Super. 219; Masterson 
v. McGoldrick Lumber Co., 128 Wash. 
1 22 we 390, 

[a] Horses traveling at walk.— 
Where plaintiff was struck by defend- 
ant’s wagon just as she started to 
cross the street, she having stepped 
less than two feet on the street when 
the accident occurred, and it was not 


But where plaintiff’s negligence 
was not a proximate cause of injury, there is no 
contributory negligence barring recovery,” and this 
rule has been applied where the action was founded 
on defendant’s violation of a statute or ordinance.!® 

[§ 3920] bb. Duty To Discover Danger.1° 
exercise of due care a person using municipal 
streets is required to use his senses and_intelli- 
gence to observe and discover impending danger,”° 
and his failure to discover and avoid an obvious 
contributory negligence,?+ 
where he crosses an intersecting street without keep- 
ing a lookout for approaching vehicles.?? 
ure to observe?* or anticipate?* impending danger 
is not necessarily negligence, as where the danger 
is sudden and not normally to be expected.”® 
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Injury.?6 


In the 
ing him.?8 


circumstances.2® 
as 


But fail- 


street.*t 


contradicted that the horses were 
traveling at a walk, plaintiff must 
have seen the wagon coming if she 
looked, and was chargeable with 
eontributory negligence. Banner v. 
O’Meara, 110 NYS 947, 

[b] One sitting in a chair on the 
edge of the street with his feet on 
the curb, who does not move out of 
the roadway when he sees a vehicle 
approaching, is guilty of contributory 
negligence. Scott v. Dounson, 148 La. 
307, 86 S 821. 

22. Farrell v. Fire Ins. Salvage 
eat 189 App. Div. 795, 179 NYS 
47 


[a] Rule applied.—The city fire 
department chief, injured while driv- 
ing to a fire in a collision with the 
salvage corps truck at a street inter- 
section, was negligent if in approach- 
ing the intersection he failed to look 
to see if any vehicle was approaching 
on the intersecting street. Farrell 
v. Fire Ins. Salvage Corps, 189 App. 
Div. 795,°179 NYS .477. 

23. Callahan v. David M. Oltarsh 
Iron Works, 112 NYS 1102; Turten- 
wald v. Wisconsin Lakes Ice, etc., 
Co., 121: Wis. 65, 98 NW 948. + 

[a] Signal of turning truck.— 
Where plaintiff's driver testified that 
he did not see a signal, claimed to 
have been given by the driver of de- 
fendant’s truck who was ahead of 
plaintiff, of an intention to turn his 
team to the west, by which act one 
of plaintiff's horses was struck by 
the rear of the load on defendant’s 
truck, plaintiff's driver was not negli- 
gent. Callahan v. David M. Oltarsh 
Iron Works, 112 NYS 1102. 

24. Stokes v. Sac City, 162 Iowa 
514, 144 NW 639. 

[a] The fact that plaintiff drove 
her horse into a city on circus day, 
when there was more stir and excite- 
ment than usual, did not charge her 
with knowledge that there was 
greater danger in driving and with 
an assumption of all risk incident 
thereto, she being only required to 
exercise such care aS was commensu- 
rate with the surroundings. Stokes 
v. Sac City, 162 Iowa 514, 144 NW 


639. 

3 . New Haven, 92 Conn. 
29, 101 A 498; Damonte v. Patton, 
118 La. 530, 43 S 158, 118 AmSR 384, 
8 LRANS 209, 10 AnnCas 862. 

[a] Falling pole—Where an ex- 
press wagon truck became entan- 
gled in a wire dangling from a broken 
pole and thereby caused the pole 
to fall upon plaintiff's intestate and 
kill him, the latter’s position at an 
apparently safe distance and the un- 
expected cause of the pole’s fall pre- 
cluded any claim of contributory neg- 
ligence. Hott v. New Haven, 92 Conn, 
29, 101 A 498. 

[b] Runaway horse.— Where a 
motorman was running his car on 
schedule time, he is not chargeable 
with negligence for not being pre- 
pared for the unexpected appearance 
on the track of a runaway horse at 
large through the negligence of his 
driver. Damonte v. Patton, 118 La. 
530, 438 S 158, 118 AmSR 384, 8 


[§ 3922] dd. Acts in Emergencies.*%° 
fronted by an emergency requiring instant action 
is not ordinarily held negligent for taking the 
wrong course in his effort to escape injury on the 


[44 C.J.] 1063 


[§ 3921] cc. Reliance on Care of Person Causing 
Under the rule that the rights of all 
persons using municipal streets are reciprocal,’ 
every person on the street has the right to assume, 
in the absence of notice or knowledge to the con- 
trary, that others will use due care to avoid injur- 
But the right to rely on care by others 
does not excuse plaintiff for failure to exercise the 
ordinary care for his own safety demanded by the 


One con- 


One attempting to stop a runaway is not guilty 


LRANS 209, 10 AnnCas 862. 
_ 26. Right to rely on care of auto- 
ist see Motor Vehicles § 909. 

Right to rely on care of defendant 
in general see Negligence [29 Cyc 


516]. 

27. See supra §§ 3897, 3898. 

28. U. S.—vU. S. Express Co. v. 
Kraft, 161 Fed. 300, 88 CCA 346, 19 
LRANS 296. 


Cal.—Moreno v. Los Angeles Trans- 
fer Co. 44 Cal. A. 551, 186 P 800; 
park v. Orbison, 43 Cal. A. 74, 184 P 

Conn.—Shea vy. Hemming, 97 Conn. 
149, 115 A 686. 
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Minn.—Shearer v. 
Minn. 380, 186 NW 793. 

Wash.—Gielens v. Fidelity Trans- 
fon, etc., Co.,. 638 Wash. 383, 115 P 
_ [a] For example, an owner pick- 
ing up an article which has acciden- 
tally fallen into the road is not guilty 
of contributory negligence as a mat- 
ter of law in assuming. that the 
driver of the oncoming vehicle with 
ample room to avoid him will not run 
him down. Shearer v. Dewees, 151 
Minn. 380, 186 NW 793. 

Right to reply on obedience to law 
of the road see infra § 3923. 

29. Dennison vy. North Penn Iron 
Co., 22 Pa. Super. 219; Ashton v. P. F, 
iF ead pee Co., 179 Wis. 307, 191 NW 


_ [a] Iustration.—If an insurance 
inspector stepping into a street, where 
a contractor was rolling asphalt, 
while inspecting a building, had a 
right to anticipate that the driver 
of the roller would be on the look- 
out, he had no right to rely on the 
driver’s keeping a lookout behind all 
the time while backing, and, where 
he had observed the work, and could 
hear the exhaust from the roller, and 
could see it more readily than the 
driver could see him, and knew the 
street was barricaded for public 
travel, he was at least guilty of as 
great negligence as the driver in 
standing in the street oblivious to 
what was going on. Ashton v. P. F. 
Aopen lin Co., 179 Wis. 307, 191 NW 
5 


30. Acts in emergencies generally 
see Negligence [29 Cyc 521]. 

Emergencies involving motor ve- 
hicles see Motor Vehicles § 910. 

31. Ellis v. Sanberg, 41 Cal. A. 506, 
182 P 792; Hull v. Thomson Trans- 
fer Co., 185 Mo, A. 119, 115 SW 1054; 
Rush y. Joseph H. Bauland Co., 82 
App, Div. 506, 81 NYS 8380; Cher- 
buliez v. Parsons, 59 Misc. 613,:111 
NYS 516. 

[a] For instance, one who first ob- 
serves a galloping horse when only 
a few feet away and becomes so con- 
fused that he runs directly into its 
path is not as a matter of law guilty 
of contributory negligence. Rush vy, 
Joseph H. Bauland Co., 82 App. Div. 
506, 81 NYS 830. 

[b] Runaway.—Where plaintiff, on 
hearing a cry of “runaway,” turned 
his buggy to one side and permitted 
two overtaking teams, which he mis- 
takenly supposed to be the runaways, 


Dewees, 
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of contributory negligence if he acted to save life*? 
in imminent peril,®* especially where he was under 


a duty to do so.%4 


[§ 3923] ee. As Affected by Law of the Road.*° 
A driver may properly assume that an approaching 
vehicle will obey the right-hand rule,*® and one on 
a vehicle being overtaken may assume that the 
overtaking vehicle will pass to the left®’ sufficiently 


to clear it.28 Merely driving on 


- of the road is not necessarily contributory negli- 
gence,®® and violation of an ordinance relative to 
right of way at intersections is not of itself con- 
tributory negligence,*? although failure to give de- 
fendant his right of way at an intersection may 
under the circumstances constitute contributory neg- 


to pass him, and then resumed his 
course on the street and was struck 
by another team, which was the real 
runaway, he was not guilty of con- 
tributory negligence. Hull v. Thom- 
son Transfer Co., 185 Mo. A. 119, 115 
Sw 1054. 

32. Smith v. City Ice, etc., Co., 117 
Kan. 485, 486, 232 P 603. : 

“The law treats the voluntary risk- 
ing of one’s own life as negligence 
per se if the purpose is merely to 
protect property, but not if it is to 
save human life.’”’ Smith v. City Ice, 
éete., Co., supra. ‘ 

Danger incurred to save life gen- 
erally see ‘Negligence [29 Cyc 523, 
524]. 

anaee incurred to save property 
see Negligence [29 Cye 524]. 

33. Smith v. City Ice, ete., Co., 117 
Kan. 485, 2382 P 603. 

{a] Meaning of “imminent.”—The 
word “imminent,” within the rule 
that one who attempts to stop a 
runaway is not contributorily neg- 
ligent if peril to life from the run- 
away was imminent, carries the idea 
of closeness in point of time, but 
does not necessarily imply the ab- 
sence of any interval 
Smith v. City Ice, ete., Co., 117 Kan. 
485, 232 P 603. 

34 Muhs v. Brooklyn F. Ins. Sal- 
vage Corps, 89 App. Div. 389, 85 NYS 
Sit 

[a] A policeman’s attempt to save 
a woman and child from injury by a 
fire patrol wagon being driven 
through the street, whereby he was 
injured, was not contributory negli- 
gence as a matter of law, it being 
his duty to make the attempt. Muhs 
vy. Brooklyn F. Ins, Salvage Corps, 89 
App. Div. 389, 85 NYS 911. 

35. Law of the road generally see 
supra §§ 3899-3906. 

86. Schick v. Jenevein, 145 La. 
333, 82 S 360; Columbia Taxicab Co. 
v. Roemmich, (Mo. A.) 208 SW 859; 
Richards y. Palace Laundry Co., 55 
Utah 409, 186 P 439. 

{a] For example, one driving a 
horse on a narrow city street was not 
guilty of contributory negligence in 
winding the lines around his wrists 
in his effort to hold and check the 
animal, he not being bound to fore- 
see that an approaching vehicle would 
violate the right-hand rule and strike 
his front wheels with such force that 
with the movement and weight of 
his own animal his harness would 
break and pull him from his wagon. 
Schick v. Jenevein, 145 La, 333, 82 S 
360. 

87. Moreno y. Los Angeles Trans- 
fer Co., 44 Cal. A. 551, 186 P 800. 

88. Moreno v. Los Angeles Trans- 
fer Co., supra. 

[a] Illustration.—A person sitting 
on a steam roller with his feet hang- 
ing down the side was not guilty 
. of contributory negligence in failing 
to keep a lookout to the rear, since 
he might assume that a truck over- 
taking and attempting to pass the 
steam roller would keep sufficiently 
to the left to clear it as required by 


whatever. | 


the wrong side 


statute. Moreno v. Los. Angeles 

Transfer Co., 44 Cal. A. 551, 186 P 

800. 

F pci to discover danger see supra 
0. 

39. Karstendiek v. Jackson Brew- 
ing Co., 123 La. 346, 48 S 958. 

[a] For example, the mere fact 
that one is driving on the left side 
of the street when he should be on 
the right is not sufficient to excuse 
a collision with him. Karstendiek 
v. Jackson Brewing Co.,:123 La. 346, 
48 S 958. 

Failure to keep to the right gen- 
erally see supra § 3900. 

40. McCarragher v. Proal, 114 App. 
Div. 470, 100 NYS 208. 

Violation of ordinance generally 
see infra § 3924. 

41. Rosenbaum vy. Riggs, 75 Colo. 
408, 225 P 832. 


42. By motorist see Motor Vehi- 
cles § 911. 

43. See Negligence [29 Cyc 525]. 

44. Cal.—Collins v. Marsh, 176 Cal. 
639, 169 P 389; Stein v. San Fran- 
cisco. United R. Cos., 159) Cal. +368, 
113 P 6638; Wright v. Salzberger, 63 
Cal. A. 450, 218 P 785. 

Conn!—Feehan y. Slater, 89 Conn. 
697, 96 A 159; Farrington v. Che- 
ponis, 82 Conn. 258, 73 A 139; Bros- 
chart vi ‘Tuttle, 59: Conn. .1,) 22 7A. 
925, 11 LRA 33. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855. 

Ga.—Faggart v. Rowe, 33 Ga. A. 
423, 126 SE 7381. 

La.—Reems y. Chavigny, 139 La. 
539, 71 S' 798) 

Mass.—Boyd v. Ellison, 248 Mass. 
250, 148 NE 41; Jaehnig v. J. G. & 
B. S. Ferguson Co., 197 Mass. 364, 
83 NE 868; Newcomb v. Boston Pro- 
tective Dept., 146 Mass. 596, 16 NE 
555, 4 AmSR 354. 

Minn.—Wohlers v. Hahn, 155 Minn. 
10, 192 NW 101; Lindahl v. Morse, 
148 Minn. 167, 181 NW 3238. 

N. H.—Hanscomb y. Goodale, 81 
N. H. 150,°124 A» 458: Osgood v. 
Maxwell, 78 N. H. 35, 95 A 954. 

N. Y.—Tolkon vy. Otto E. Reimer 
Co., 125 App. Div. 695, 110 NYS 129; 
Pietraszewski v. American R. Ex- 
press Co., 122 Misc. 98, 202 NYS 262 
[rev on other grounds 210 App. Div. 
866 mem, 206 NYS 950 mem]; Col- 
lender vy. Reardon, 121 NYS 5381 [rev 
on other grounds 138 App. Div. 738, 
123 NYS 587). 

Wash.—Shutz v. Edgerton, 126 
Wash. 128, 217 P 707%. 

Wis.—Yahnke vy, Lange, 168 Wis. 
512, 170 NW 722. 

But see Gates vy. Landon, 216 Mich. 
417, 185 NW 728 (holding that the 
violation of a city ordinance regulat- 
ing the operation of vehicles on the 
streets is not contributory negli- 
gence per se), 


45. See infra § 3926. 
46. See infra § 3927. 
47. Yahnke y. Lange, 168 Wis. 512, 


170 NW 722. 

fa] Milk wagon improperly 
lighted.—Yahnke v. Lange, 168 Wis. 
512, 170 NW 722, 


ligence.*1 

[§ 3924] ff. Violation of Statute or Ordinance.*? 
The general rule that plaintiff’s contributory negli- 
gence may be predicated upon his violation of a 
statute or ordinance*® has been held applicable to 
persons injured on municipal streets while violating 
statutes or ordinances*? relative to bicycling,*® coast- 
ing,*® lighting’? and speed** of vehicles, and the 
maintenance of obstructions ;*9 
where no violation of the ordinance was shown;°? 
and in accordance with the general rule®! the fact 
that one is injured while violating a statute or 
ordinance regulating the use of streets does not 
defeat his right to recovery unless his unlawful 
act was a contributing cause to the injury,®? as in 


but inapplicable 


Stein v.-San Francisco United 
R.~ Cos. 159 4Cal 41368, 1130 P 66a. 

[a] Mllustration.—The violation of 
a local ordinance which forb!ds driy- 
ing faster than a walk over or upon 
a crossing is negligence per se, if 
such. violation contributes proxi- 
mately to an accident, the word 
“crossing”’ including not merely that 
part of the street used ordinarily 
by pedestrians in moving from one 
side of the street to the other, but 
the entire area covered by the inter- 
section of two streets. Stein v. San 
Francisco United R,-Cos., 159 Cal. 
368, 113 P 663. 

49. Tolkon v. Otto E. Reimer Co., 
125 App. Div. 695, 110 NYS 129. 

[a] For example, one unlawfully 
obstructing a street cannot recover 
for injuries received by being struck 
by a passing truck, where it did not 
appear that the driver willfully or 
wantonly raa into him. Tolkon vy. 
Otto E. Reimer Co.,,125 App. Div. 
695, 110 NYS 129. a 

50. Collins v. Marsh, 176 Cal. 639, 
169 P 389; Sullivan vy. Morton Dray- 
ae ete:, Co, 13 Cals) Az: 35; 408 “e 


[a] Dilustration. — Where defend- 
ant by negligent driving of his own 
team so frightened horses attached 
to a dray that they suddenly backed 
the dray against its driver:and killed 
him, the fact that the accident would 
not have happened if the wheels of 
the dray had been locked did not pre- 
vent recovery where the act of the 
dray driver in getting down did not 
amount to a leaving of his team 
within an ordinance requiring wheels 
to be locked where the driver left the 
dray. Sullivan v. Morton Draying, 
etc., Co., 18 Cal. A. 35, 108 P 895. 

51. See Negligence [29 Cyc 525]. 

52, Ala.—Ensley Mercantile Co. vy. 
Otwell, 142 Ala. 575, 38 S 839. 

Ariz.—Marchese v. Metheny, 23 
Ariz. 338, 203 P 567. 

X SEE acorns v. Knoll, 73 Cal. A. 
; ; ouse y. Fr 30 5 
A. 157, 157 P 500. i“ ies 

Conn.—Feehan vy. Slater, 89 Conn. 
697, 96 A 159; Farrington v. Che- 
ponis, 84 Conn, 1, 78 A 652: Case v. 
Clark, 83 Conn. 1838, 76 A 518. 

Ga.—Fageart v. Rowe, 33 Ga. A. 
423, 126 SE 781. 

Ill.—Graham vy. Hagmann, 270 Ill. 
252))5110) NE 837 —lfatt | a89 Aiilieaexe 
631]; Star Brewery Co. v. Houck, 222 
Ill. 348, 78 NE 827, 118 AmSR 420 
{aff 126 Ill. A. 608]; Krug v. Wall- 
dren Express, etc., Co., 214 Ill. A. 
18 [aff 291 Ill. 472, 126 NE 97]; 
Marx v. Chicago Daily News Co., 194 
ay * oe 

nd.—Schindler vy. Kappler, 77 Ind. 
A. 385, 183 NH 519. sh = 

Iowa.—Napier y. 198 
Iowa 257, 196 NW 73. 

Kan.—Anderson v. Sterrit, 95 Kan. 
483, 148 P 635. 

Mass.—Jaehnig v. J. G. & B. G 
Ferguson Co., 197 Mass. 364, 83 NE 
868; Newcomb y. Boston Protective 
Dept., 146 Mass. 596, 16 NE 555, 4 
AmSR 354; Hall v. Ripley, 119 Mass. 


Patterson, 
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the case of acts not a contributing cause of injury 
but constituting a violation of ordinances relative 
to coasting,®* lighting construction work,®4 or ve- 
hicles,®> maintaining obstructions on the sidewalk,** 
playing in the street,®” speed of travel,®* right of 
¢ Disregard of municipal traffic 
regulations is not contributory negligence where 
traffic is regulated by state statute.® 


way,°® or parking.®° 


MUNICIPAL CORPORATIONS 


gence.® 


[§ 3925] (c) Contributory Negligence of Particu- 


135; Kearns y. Sowden, 104 Mass. 63 
note; Steele y. Burkhardt, 104 Mass, 
59, 6 AmR 191. 

Mich.—Arvo y. Delta Hardware Co., 
231 Mich. 488; 204 NW 134; Harnau 
poe a aoe eal 155 Ny 
vb0; Scott v. Dow, 1 ich, 

Nw 712. h, 6386, 127 

Minn.—Primock y. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 

Mo.—Rowe v. Hammond, 172 Mo. A. 
ae ae oe 880. 

-. J.—Osbun vy. De Young, 99 N. J. 
L. 204, 122 A 809; Baker v. Fogg, etc., 
Co., 95 N. J. L. 280, 112 A 406; Kop- 
per v. Bernhardt, 91 N. J. L. 697, 103 
A 186, 106 A 893; Ireson v. Cunning- 
ham, 90 N. J. L. 690, 101 A 49. 

N. Y¥.—McCarragher Ve Proal, vile 
App. Div. 470, 100 NYS 208; Inde- 
pendent Ice Cream Co. v. United Ice 
ob ee Co., 69 Mise. 6238, 125 NYS 

Pa.—Gannon y. Wilson, 1 Pa. Cas. 
422, 5 A 3881; Dennison v. Miner, 1 
Pa. Cas. 399, 2 A 561; Kerbaugh v. 
U._S. Express Co., 58 Pa. Super. 550. 

R. I.—Surmeian v. Simons, 42 R. I. 
334, 107 A 229. e 

Tex.—Keevil v. Ponsford, (Civ. A.) 
173 SW 518. 

Wash.—Hadley vy. Arms, 136 Wash. 
632, 241 P 26; Danielson v. Carstens 
Packing Co., 121 Wash. 645, 210 P 12. 

53. See infra § 3927. 

54 Case v. Clark, 83 Conn. 183, 
76 A 518. 

[a] For example, the failure of 
the superintendent of the under- 
ground construction work of a tele- 
phone company to place a light on 
the fence over the opening of a man- 
hole in the street while construction 
work was carried on, as required by 
ordinance, did not defeat a recovery 
for his fatal injuries by being struck 
by a vehicle unless the violation con- 
tributed to cause the accident. Case 
v. Clark, 83 Conn, 1838, 76 A 518. 

55. Cal.—Greeneich vy. Knoll, 73 
Cal. A. 1, 238 P 1638. 

Ill.—Graham vy. Hagmann, 270 Ill. 
252, 110 NE 337. 

Iowa.—Napier v. Patterson, 198 
Iowa 257, 196 NW 73. 

Kan.—Anderson y. Sterrit, 95 Kan. 
483, 148 P 635. 

N. J.—Osbun vy. De Young, 99 N. J. 
L. 204, 122 A 809; Kopper v. Bern- 
hard ty 9d) N> Uses Wh, 16 9:7, 103A) VL86, 
106 A 893; Ireson vy. Cunningham, 90 
N. J. L. 690, 101 A 49, 

R. I.—Surmeian v. Simons, 42 R. I. 
334, 107 A 229. 

[a] WDilustrations.— (1) Plaintiff, 
who rode in an express wagon which 
displayed no light as required by or- 
dinance and was struck by an auto- 
mobile, was not guilty of contribu- 
tory negligence, where the omission 
of the light did not proximately con- 
tribute to the accident. Graham v. 
Hagmann, 270 Ill. 252, 110 NE 337 
Fate 0so. Titi An 631). -¢¢2) Ifa col: 
lision between two vehicles, one of 
which is unlighted, occurs in the 
nighttime upon a highway which is 
itself so lighted that the unlighted 
vehicle can be plainly seen, the fact 
of the violation of a statute with 
reference to vehicles displaying lights 
is immaterial. Surmeian v. Simons, 
4? KR, 1. 834, 107; A. 229," (3) ) Where 
the driver of a wagon was without 
light on the wagon more than half 
an hour after sunset, in violation of 
statute, he could recover for injuries 
received in the collision if the other 
driver could have seen him. Ireson 
v. Cunningham, 90 N. J. L. 690, 101 


A 49, 

[b] Tail light.—Napier v. Patter- 
son, 198 Iowa 257, 196 NW 73; Osbun 
Man Young, 99 N. J. L. 204, 122 A 

56. Schindler y. Kappler, 77 Ind. 
A. 385, 133 NE 519; Gannon v. Wil- 
son, 1 Pa, Cas, 422, 5 A 381; Den- 
eee Vo. Miner, 1° Pa. ‘Cas, 39952) A: 

[a] Goods.—Where goods placed 
on the sidewalk in violation of an 
ordinance are injured by a _ horse 
running upon the sidewalk, such vio- 
lation is not a proximate cause of the 
damage, and cannot be given in evi- 
dence as showing contributory negli- 
gence on the part of the owner of 
the goods in a suit brought by him 
against the owner of the horse. Gan- 
Wilson, 1 Pa. Cas. 422, 5 A 


Pump.—Violation of a city or- 
dinance in maintaining a pump on 
a sidewalk will not prevent a recov- 
ery for damages to the pump from 
being struck by a vehicle, unless the 
obstruction of the sidewalk was the 
proximate cause of the collision and 
resulting damages. Schindler v. Kap- 
pler,t 77 Ind. A. 385, 1383 NE 519. 

[e Pushcart.—An ordinance pro- 
hibiting the use of a hand or push- 
cart on the sidewalk does not pre- 
vent defendant in error from try- 
ing to avoid being run over by the 
rapidly approaching horse and wagon, 
even at the risk of violating the or- 
dinance. Dennison y. Miner, 1 Pa. 
Cas. 399, 2 A 561. 


57. See infra § 3934. 

58. Marchese y. Metheny, 23 Ariz. 
333, 203 P +5673: Scott..v. Dow, 162 
Mich. 636, 127 NW 712; Keevil v. 


Ponsford, (Tex. Civ. A.) 173 SW 518. 

59. Lachance vy. Myers, 98 Vt. 498, 
129 A’ 172. 

[a] For example, violation of a 
statute giving the right of way to 
vehicles approaching an intersection 
from the right would not bar re- 
covery unless it was the proximate 
cause of the accident. Lachance v. 
Myers, 98 Vt. 498, 129 A 172. 

Law of the road generally see 
supra §§ 38899-3906. 

60. Marx v. Chicago Daily News 
Co., 194 Ill. A. 322. 

[a] Left side of vehicle to curb.— 
Marx v. Chicago Daily News Co., 
194 Ill. A, 322. 

61. Kerbaugh v. U. 8S. Express Co., 
58 Pa. Super. 550. 

{a] For example (1) plaintiff, run 
down by a wagon, is not precluded 
from recovery because she failed 
to observe or comply with the traffic 
regulations of the city, inasmuch as 
a pedestrian’s right of a street cross- 
ing are governed by the laws of the 
state, and not by the municipal regu- 
lations of the city. Kerbaugh v. U. S. 
Express Co., 58 Pa. Super. 550, 554. 
(2) “The traffic regulations are ad- 
ministrative features of the Munici- 
pal Government of the City of Phila- 
delphia, communicated to traffic offi- 
cers by regulations not accessible to 
the public. There is no evidence that 
the plaintiff had any notice or knowl- 
edge of them; and if she had notice or 
knowledge of them, it would not have 
affected her, because the rights of the 
people of the city of Philadelphia 
are governed by the laws of the 
State and are not governed by the 
municipal authorities of Philadelphia. 
The rights and duties of citizens are 
matters of larger-concern than the 
temporary policing of the City of 


lar Persons®*—aa. Driver of Vehicles. 
rule that one injured on municipal streets cannot. 
| recover if the injury was caused by his contribu- 
tory negligence®* applies to drivers of vehicles,** 
and later vigilance will not excuse former negli- 
But recovery will not be denied where the 
acts of plaintiff fell short of contributory negh- 
gence®® and the issue is ordinarily one of fact for 
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The general 


Philadelphia, and however praise- 

worthy may be all the efforts of the 

Police Department in regulating traf- 

fic, they may not extend to the depri- 

vation of the citizens’ right to that 
reasonable liberty which is guaran- 
teed by the laws of the State. In 
short, the Police Department of 

Philadelphia is not superior to the 

sovereignty of Pennsylvania in its 

declaration of the laws governing 
the citizens.”” Kerbaugh v, U. S. Ex- 
press Co., supra. 

62, As respects injuries from mo- 
tor vehicles: 

Bicyclists see Motor Vehicles § 915. 

Contributory negligence of occupant’ 
see Motor Vehicles §§ 947-953. 

Drivers of motor vehicles see Motor 
Vehicles §§ 912, 913. 

Drivers or occupants of horse-drawn 
vehicles see Motor Vehicles § 916. 

Imputed negligence see Motor Vehi- 
cles §§ 954-963. : 

BG tor (scvichele see Motor Vehicles 
§ ‘ / 

Pedestrians see Motor Vehicles §§ 
919-932. 

Persons boarding or alighting from 
street car or other vehicle see Mo- 
tor Vehicles §§ 936-941. 

Persons in charge of animals see Mo- 
tor Vehicles § 918. ¢; 

Persons on horseback see Motor Vehi- 
cles § 917. 

Persons riding on street cars see 
Motor Vehicles § 942. 

Persons under disability see Motor 
Vehicles §§ 943-946. 

Persons working on or in highway 
see Motor Vehicles § 934. 

Police or traffic officers see Motor 
Vehicles .§ 933. 

63. See supra § 3918. 

64. Gundlach v. Beck, 146 Mo. A. 
201, 1283 SW 962; Roe v, Standard 
euraiture Co., 41 Wash. 546, 838 P 
1 
[a] Illustration.—Where plaintiff's 
driver held his horse until the front 
wheels of defendant’s truck had 
passed in the street in front of the 
horse and then released him, thereby 
causing the horse to make a jump, 
which brought his foot in the way of 
the rear wheel of defendant’s wagon, 
by’ which it was run~ over and 
crushed, plaintiff's driver was. neg- 
ligent, contributing to the accident 
which would preclude a recovery. 
Gundlach vy. Beck, 146 Mo. A. 201, 
123 SW 962. é 

{b] Driving between van and 
curb.—A person driving a_ light 
wagon at a moderate gait, with his 
horse under full control, was guilty 
of contributory negligence in en- 
deavoring to drive between a large 
van driven by a fellow servant and 
the curb, toward which the van was 
backing, when he could and should 
have driven out and passed in front 
of the. van. Roe v. Standard Furni- 
ture Co., 41 Wash. 546, 83 P 1109. 

65. Altenkirch vy. National Biscuit 
Co., 127 App. Div. 307, 111 NYS 284. 

[a] For example, a driver of a 
vehicle in a street must exercise care 
to prevent reaching a point from 
which ‘he is unable to extricate him- 
self without colliding with another 
vehicle, and, omitting such duty, the 
greater vigilance on his part. when 
the danger arises will not avail him. 
Altenkirch vy. National. Biscuit Co., 
127 App. Div. 307, 111 NYS 284. 

66. Sullivan v. Morton Draying, 
ete., .Co:, 13, Cal..;A.. 35;..108 1Pi 8953 
Schick. v. Jenevein, 145 La. 333, 82 
S 3860; Prieur y. E. H. Stafford Co., 


1066 [44 C.J.] 


the jury.** 
[§ 3926] bb. Cyclists. 


bicyelists®® and motor eyclists.’° 


[§ 3927] cc. Coasters. 


circumstances."4 


126 Mich. 169, 85 NW 469; Rohde 
v. Mantell, 107 App. Div. 621, 95 NYS 
5; Independent Ice Cream Co. v. 
United Ice Cream Co., 69 Misc. 623, 
125 NYS 1106; Callahan vy. David M. 
Oltarsh Iron Works, 112 NYS 1102. 

{a] Leaving a horse and wagon in 
the street while loading or unloading 
goods is not contributory negligence 
per se so as to prevent a recovery 
. for injuries to the horse caused by 
the reckless driving of defendant. 
Rohde y. Mantell, 107 App. Div. 621, 
95 NYS’ 5. 

[b] Standing behind wagon. — 
Plaintiff was not guilty of negligence 
per se in standing between the rear 
of his wagon and a freight house 
while fastening the load, precluding 
a recovery, where his horse was 
caused by the width of the load on 
@ passing wagon to back and catch 
him between the rear of his wagon 


and the building. Prieur v. E. H. 
i pe Co., 126 Mich, 169, 85 NW 
67. Potter, etc., Co. v. New York 
Cent:, etc., R. Co., 22° Mise, 10, 48 
NYS 446. k 
[a] Leaving horse unhitched or 


68. See supra § 3918. - 

69. Morris v. Standard Oil Co., 188 
Cal. 468, 205 P 1073; Radwick v, Gold- 
stein, 90 Conn. 701, 98 A 583; Tulsa 
Ice Co. y. Wilkes, (Okl.) 153 P 1169; 
Masterson v. McGoldrick Lumber Co., 
128 Wash. 1, 221 P 990; Shutz v. 
Edgerton, 126 Wash, 128, 217 P 707. 

[a] IWlustrations.—(1) Where a 
bicycle rider undertook to go through 
a narrow passage to the right of an 
approaching ice wagon, instead of 
taking the wide unobstructed portion 
of the street to the left, and, losing 
his balance, fell against the wagon 
and was injured, he could not recover 
from the owner of the wagon. Tulsa 
Ice Co. v. Wilkes, (Okl.) 153 P 1169. 
(2) Where a messenger boy riding a 
bicycle rode into a truck that had 
cut a corner to turn into the street 
on which he was riding, there being 
nothing to prevent him from seeing 
the truck in time to avoid an acci- 
dent, and nothing to distract his at- 
tention, he was guilty of contributory 
negligence, as a matter of law, and 
that was the proximate cause of his 
injuries. Masterson y. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990. 

[b] Care required.—A rider of a 
bicycle must reasonably use _ his 
Senses, have reasonable control of 
his wheel, ride at a reasonable speed, 
and exercise ordinary care to avoid 
known dangers and to discover other 
dangers. Radwick v. Goldstein, 90 
~Conn. 701, 98 A 583. : 

“ [{c] Contributory negligence not 
shown.—(1) The fact that a bicyclist 
looked down into a bag for a paper 
while crossing an intersection of city 
streets did not constitute negligence 
where he had been keeping a- proper 
lookout and had_ no reason to believe 
that an approaching truck would’ at- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 


The rule that one guilty 
of contributory negligence cannot recover for in- 
juries received while using the streets®* applies to 
The violation of 
a statute or ordinance by a cyclist constitutes con- 
tributory negligence,’! unless such violation was not 
a contributory cause to the injury.7” 

The mere fact that plain- 
tiff was coasting on municipal streets does not show 
contributory negligence,’* but whether or not there 
was negligence will depend upon the surrounding 
Where coasting is forbidden by 
ordinance it may constitute contributory negli- 
gence,’> except where violation of the coasting ordi- 
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nance was not a proximate cause of injury.”® 


[§ 3928] dd. Pedestrians—(aa) In General. | A 
pedestrian may use the street at all points, subject 
to the exercise of care, governed by the actual use 
of the highway;77 he is not negligent, as a matter 
of law, in walking in the street instead of on the 
sidewalk,’ nor is he negligent as a matter of law 


because he fails constantly to look behind to dis- 


tempt to make a turn at the inter- 
section. Morris v. Standard Oil Co., 
188 Cal. 468, 205 P 1078. (2) Mount- 
ing and riding a bicycle in a street 
partially obstructed with débris was 
not negligence contributing to inju- 
ries caused the cyclist by an automo- 
bile suddenly swinging around from 
behind a car and striking the cyclist. 
Olsen y. Levy, 8 Cal. A. 487, 97 P 
76. (3) The mere fact that a bicycle 
ran into a motor vehicle does not 
show contributory negligence on the 
part of the cyclist. Lineham y. Mor- 
ton, 221 Ill A. 70. (4) A bicyclist 
was not guilty of contributory negli- 
gence because of failure to anticipate 
that a truck would cut across a cor- 
ner and drive on the wrong side 
of the street, thereby colliding with 
the bicycle. Black vy. Parke, 211 
Mich. 274, 178 NW 700. (5) Where 
a bicyclist, to avoid other dangers, 
rode between a parked truck and a 
passing auto and was injured by 
unguarded mower blades protruding 
from the truck, he was not contribu- 
torily negligent. Judy v. Doyle, 130 
Va. 392, 108 SE 6. (6) A bicyclist 
is not guilty of contributory negli- 
gence in failing to get out of the way 
of a passing horse suddenly swing- 
ing against him. Vanneman =v. 
Walker Laundry Co., 166 Mo. A, 685, 
150 SW 1128. 

70. Garns v. Halpern, 193 Cal. 193, 
223 P.545; Foster v. Bauer, 173 Wis. 
231,180 NW 817. 

[a] Unreasonable speed at night. 
—Garns v. Halpern, 193 Cal. 193, 223 
P! 545. 

{b] Contributory negligence not 
shown.—Reinders v. Olsen, 60 Cal. 
A.9103,)-222) P 49. 

71. Shutz v. Edgerton, 126 Wash. 
128, 217 P 707. 

[a] A boy bicyclist holding onto 
a truck, while riding, contrary to a 
city ordinance, is precluded from re- 
covery. Shutz v. Edgerton, 126 
Wash. 128, 217 P 707. 

72. Greeneich v. Knoll, 73 Cal. A. 


1, 238 P 163; Anderson v. Sterrit, 
95 Kan. 483, 148 P 6385; Baker v, 
230, 112 


Fogg,’ ete., Co. 95° Nee BD, 
A 406. } 

[a] Failure to carry lights, as re- 
quired by ordinance, does not bar 
recovery for injuries sustained in 
collision which would have occurred 
even if the cyclist had carried lights. 
Greeneich v. Knoll, 73 Cal. A. 1, 238 
P 163; Anderson vy. Sterrit, 95 Kan. 
483, 148 P-635. 

[b] The mere failure of a bicycle 
rider to extend his hand when making 
a turn as required by statute is not 
necessarily a contributory cause to 
the injury. Baker v. Fogg, etc., Co., 
95 N: J. L. 230, 112: A 406. 

Violation of statute or ordinance 
as contributory negligence generally 
see supra § 3924. d 

73. Idell v, Day, 273 Pa, 34, 116 
A 506, 20 ALR 1429. 

74. Idell v. Day, supra. 

75. Boyd v. Ellison, 248 Mass. 250, 
143 NE 41. : 

[a] For example, persons riding 


cover danger from approaching vehicles.’® ] 

Crossing private driveway. A pedestrian using 
the sidewalk along a street is not governed by the 
same rules on approaching a private crossing over 
the sidewalk as on arriving at an intersection of 
two public highways.*° 


on a double runner sled in a city 
street contrary to ordinance thereof 
could not recover for injuries re- 
ceived in collision with automobile 
negligently driven, the unlawful slid- 
ing on the street being a contribut- 
ing cause, without which the acci- 
dent could not have happened. Boyd 
v. Ellison, 248 Mass. 250, 1438 NE 41. . 

76. Farrington v. Cheponis, 84 
Conn. 1, 78 A 652; Rowe-v. Hammond, 
172 Mo. A. 203, 157 SW-880. 

[a] For example, the fact that 
there is a city ordinance forbidding 
and punishing coasting on a certain 
street will not bar reeovery for an 
injury received while plaintiff was 
coasting on such street, but it must 
appear that his violation of the ordi- 
nance was the proximate cause of his 
injuries. Farrington vy. Cheponis, 84 
Conn. 1, 78 A 652. 

[b] . Coaster not trespasser. — A 
person coasting on the street in a 
thickly settled part of the city, in 
violation of an ordinance, is not a 
trespasser in the sense of being on 
private property, invading the prop- 
erty rights of another, but is exercis- 
ing the lawful right to travel the 
street for pleasure, but in an un- 
lawful manner. Rowe v. Hammond, 
172 Mo. A. 203, 157 SW 880. 

77. Cal.—Devecchio y. Ricketts, 66 
Cal; A..:334, 226 «P11. 

Kan.—Kelly v. Vucklich, 111 Kan. 
199, 206 P 894. 

Mass.—Millay v. Town Taxi, Inc, 
242 Mass. 314, 186 NE 127. 

Mo.——McKenna y. Lynch, 289 Mo. 
16, 283 SW 175; Moffatt. v. Link, 207 
Mo. A. 654, 229 SW 836; Hodges v. 
2 egies 171 Mo. A. 568, 154 SW 


N. Y.—Strauss vy. Fred Schneider, 
Inc., 184 App. ‘Div. 265, 171 NYS 424. 

R. I.—Belliveau v. Bozoian, 46 R. I. 
88, 125A 82. 

Tex.—Posener v. Long, (Civ. <A.) 
156 SW 591. 

Vt.—Dervin y. Frenier, 91 Vt. 398, 
100 A 760, 

78. Cal.—Devecchio v. Ricketts, 66 
Cal. A. 334, 226 P11. 

Conn.—Hope vy. Valente, 84 Conn. 
248, 79 A 583. 

Mass.—Booth vy, Meagher, 224 Mass. 
472, 1138 NE 367. 

Mo.—Moffatt v. Link, 207 Mo. A. 
654, 229 SW 836. 


N. J.—Cirpriano y, Casalla, (Sup.) 
180 A 885. 
ae Y.—Gnecco v. Pederson, 154 NYS 
Tex.—Moss v. Koetter, (Civ. A.) 
249 SW 259. i 
Utah.—Nikoleropoulos v. Ramsey, 


61 Utah 465, 214 P 304, 

79. Devecchio v. Ricketts, 66 Cal. 
A. 334, 226 P 11; Stone. Gill, 52 
Cal. A, 234, 198 P 640; O’Connor vy. 


Zavaritis, 95 Conn, 111,. 110°A. 878; 
McKane v. Lynch, 289 Mo, 16,, 233 
SW 175. 2 


80. Crawley v. Jermain, 218 Ill. A. 
51; Henderson v. O’Leary, 177 Wis. 
130, 132, 187 NW 994, 24-ALR 942. 

“In arriving at an intersection: of 
two public highways, a foot passen- 
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ger cannot blindly enter such inter- 
section without using his senses of 
sight and hearing, in an effort to ob- 
serve approaching vehicles, so.as to 
avoid danger. The rules laid down 
by this court in such a situation are 
designed to promote the public safety 
and to preserve human life and limb 
and property. The care required of a 
pedestrian while walking on a public 
sidewalk and in crossing a private 
crossing differs from that required 
in entering upon the intersection of 
two public highways, and in each 
ease is commensurate with the re- 
spective danger involved in the two 
kinds of intersections. Courts take 
judicial notice that in traveling along 
the sidewalks of a street pedestrians 
are oftentimes engaged in thought 
involving business or domestic af- 
fairs, and numerous other considera- 
tions which are closely connected 
with the individual.” Henderson v. 
O’Leary, supra. : 

81. Pedestrian injured by motor 
vehicle see Motor Vehicles §§ 921-929. 

s2. U. S—New York Standard Oil 
Co. v. Johnson, 299 Fed. 93; Phil- 
lips v. Taxi Serv. Co., 183 Fed. 869 
{aff 187 Fed. 734, 109 CCA 482]; 
Tiffany v. Drummond, 168 Fed. 47, 
93 CCA 469. 

Ala.—Ivy v. Marx, 205 Ala. 60, 87S 
813; Bachelder v. Morgan, 179 Ala. 
339, 60 S 815, AnnCas1915C 888; Ad- 
ler v. Martin, 179 Ala. 97, 59 S 597; 
Barbour v. Shebor, 177 Ala. 304, 58 


S 276; Corona Coal, etc., Co. v. White, | 


158 Ala. 627, 48 S 362, 20 LRANS 
958. 

Ariz.—Wiser v. Copeland, 23 Ariz. 
325, 203, P 565. : 

Cal.—Reaugh v. Cudahy Packing 
Co., 189 Cal. 335, 208 P 125; Mann 
v. Scott, 180° Oal. 550, 182 P 281; 
Koehl v. Carpenter, 47 Cal. A. 642, 191 
P 43. 

Tll.— Heidenreich v. Bremner, 260 
Til. 439, 103 NE 2%. 

Me.—Shaw v. Bolton, 122 Me. 232, 
119 A 801. 

Mo.—Sullivan v. Chauvenet, (A.) 
186 SW 1090; Bongner v. Zeigenhein, 
165 Mo. A. 328, 147 SW 182. 


Or —Petro v. Mihalek, 21 Oh- Cir. 
Ct. N. S. 238. 
Pa.—Lamont v. Adams Express 


Co., 264 Pa. 17, 107 A 373; Lorah 
v. Rinehart, 243 Pa. 281, 89 A 967; 
Dugan v. Lyon, 41 Pa. Super. 52. 

vt—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Va.—Green y. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486; Core v. Wil- 
helm, 124 Va. 150, 98 SE 27. 

[a] The rule with regard to stop- 
ping, looking, and listening (1) before 
crossing a railroad is without appli- 
cation to a person crossing a street. 
Ivy v. Marx, 205 Ala. 60, 87 S 813. 
(2) Pedestrians, crossing transversely 
a bridge forming part of a street or 
highway, are not subject to the ‘‘stop, 
look and listen” rule. New York 
Standard Oil Co. v. Johnson, 299 Fed. 


3. 

83. Davis v. John Breuner Co., 167 
Cal. 683, 140 P 586; Thompson vy. 
White, 56 Cal. A. 173, 204 P 561. 

g4. New York Transp. Co. v. Gar- 
side, 157 Fed. 521, 85 CCA 285; Ben- 
jamin v. McGraw, 208 Mich. 75, 175 
NW 394; Winckowski v. Dodge, 183 
Mich, 303, 149 NW 1061; Hickman 
vy. Schimper, 125 App. Div. 216, 109 


NYS 325: Smith v. Bissig, 144 Wash. 
491, 258 P 34. 
85. Ala.—Salter v. Carlisle, 206 


Ala. 163, 90 S 283; Racine Tire Co. v. 

Grady, 205 Ala. 423, 88 S 337. 
Cal.—Gett v. Pacific Gas,.etc., Co., 

192 Cal. 621, 221 P 3876; Simonsen 
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[§ 3929] (bb) Crossing Street8'—aaa. In General. 
A pedestrian is not under a positive duty to stop, 
look, and listen for the approach of vehicles before 
attempting to cross a street,®? nor is he imperatively 
required, except perhaps where there is heavy ve- 
hicular travel,®* to look both ways before stepping 
off the curb,** but he must exercise his faculties 
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to look for approaching vehicles and must exercise. 
such reasonable care as the surrounding circum- 
stances require,®> and he must continue to exercise 
such eare while crossing the entire roadway.%® 
may, however, assume that others using the high- 
way will exercise ordinary care to avoid injuring 
him,®* and he is not, while crossing, obliged to be 


He 


v. L. J. Christopher Co., 186 Cal. | 510, 172 SW 303.” 


786, 200 P 615; Wiezorek v. Ferris, 
176 Cal. 353, 167 P 234; Davis v. John’ 
Breuner Co., 167 Cal. 688, 140 P 586; 
Kinnear y. Martinelli, (A.) 258 P 686; 
Evers v. Stratton, 71 Cal. A. 448, 235 
P 656; Lord v. Stacy, 68 Cal. A. 
517, 229 P 874; Atkins v. Bouchet, 
65 Cal. A. 94, 223 P 87; Averdieck v. 
Barris, 63 Cal. A. 495, 218 P 786; 
Thompson v. White, 56 Cal. A. 178, 
204 P 561; Finkle v. Tait, 55 Cal. A. 
425, 203 P 1031; Straten v. Spencer, 
52 Cal. A. 98, 197 PB 540; Owens v. 
Ww. J. Burt Motor Car: Co.,;. 44 Cal. 
A. 645, 186 P 821; Moss, .v...H.. R. 
Boynton Co., 44 Cal. A. 474, 186 P 
631; Mayer v. Anderson, 36 Cal. A. 
740, 173 P 174; Weihe v. Rathjen 
Mercantile Co., 34 Cal. A. 302, 167 
P 287; Talbot y. Ginocchio, 18 Cal. A. 
390, 01:23 P2238, 

Conn.—Palmer y. Spencer, 96 Conn. 
631, 115 A 82; Russell v. Vergason, 
95 Conn. 431, 111 A 625. 

Del.—Grier v. Samuel, 27 Del. 106, 
86 A 209; Cecchi v. Lindsay, 24 Del. 
185, 75 A-376 [rev on other grounds 
26 Del. 133, 80 A 523, 35 LRANS 699]. 

Ga.—Cohn v. Buhler, 30 Ga. A. 14, 
116 SE 864. 

Ill.—Hooper v. Adams Express Co., 
289 Ill. 169, 124 NE 445. 

Ind.—Craft v. Stone, 74 Ind. A. 71, 
124 NE 473; Rump vy. Woods, 50 Ind. 
A, 347, 98 NE 369. ; 

Iowa.—Barnes v. Barnett, 184 Iowa 
936, 169 NW 3865; Livingstone v. 
Doll, 184 Iowa 1340, 167 NW 6389. 

Kan.—Williams v. Benson, 87 Kan. 
421, 124 RP 531. 

Ky.—Ross v. Louisville Taxicab, 
etc., Co., 202 Ky. 828, 261 SW 590; 
Pierce v. Hosman, 201 Ky. 278, 256 
SW 397: Bruce v. Callahan, 185 Ky. 
1, 2183 SW 557; Taylor v. Harding, 
182 Ky. 236, 206 SW 285; Weidner v. 
Otter, 171 Ky. 167, 188 SW 3385. 

La.—Lester v. Roach, 155 La, 947, 
99 S 707; Itzkovitch v. Schorling, 155 
La. 423, 99 S 358; Roder v. Legendre, 
147 La. 295, 84 S 787; Legendre v. 
Consumers’ Seltzer, etc., Mfg. Co., 147 
La. 120, 84 S 517; Folwell v. Demack 
Motor Car Co., 144 La. 783, 81 S 
ole. 

Md.—Merrifield v. C. Hoffberger 
Co., 147 Md. 134, 127 A 500. 

Mass.—Woodman v. Powers, 242 
Mass. 219, 136 NE 352. 

Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356; Benjamin 
v. McGraw, 208 Mich. 75, 175 NW 394. 

Mo.—Lowry v. Smith, 199 Mo, A. 
163, 198 SW 487. 

Mont.—Williams v, Hample, 62 
Mont. 594, 205 PB 829. 

N. J.—Tischler v. Steinholtz, 99 
N. J. L. 149; 122, A 880; Higgins v. 
Public Serv. R. Co., 79 N. J. L. 471, 
76 A 1028. 

N. Y.—Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428; Peterson v. Bal- 
lantine, 205 N. Y. 29, 98 NE 202, 39 
LRANS 1147; Chiappone v. Greene- 
baum, 189 App. Div..579, 178 NYS 
854; Crombie v. O’Brien, 178 App. 
Div. 807, 165 NYS 858; Hickman v. 
Schimper, 125 App. Div. 216, 109 NYS 
325; Mead v. Otto Huber Brewery, 104 
App. Div. 10, 938 NYS 244; Rush v. 
Joseph H. Bauland Co., 82 App. Div. 
506, 81 NYS 8380; Gobes v. Cutting 
Larsen Co., Inc., 178 NYS 338. 

Oh.—Schmidt v. Schalm, 2 Oh. A. 
268, 20 Oh. Cir. Ct. N.S. 99. 

Pa.—McAvoy v. Kromer, 277 Pa. 
196, 120 A 762; Mackin y. Patterson, 
270 Pa. 107, 112) A 738; O’Brien v. 
Bieling, 267 Pa. 383, 110 A 89; La- 
mont vy. Adams Express Co., 264 Pa. 


17, 107 A373. 
Tenn.—Leach v. Asman, 130 Tenn. 


Vt.—Aiken vy. Metcalf, 90 Vt. 196, 
97 A 669. 

Va.—Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486; Stephen Put- 
ney Shoe Co. vy. Ormsby, 129 Va. 297, 
105 SEH 563; Core v. Wilhelm, 124 
Va. 150, 98 SE 27. : 

Wash.—Rhimer v. Davis, 126 Wash. 
470, 218 P 193; Crowl v. West Coast 
Steel Co., 109 Wash. 426, 186 P 866; 
Tooker v. Perkins, 86 Wash. 567, 
150 P 1138; Mickelson vy. Fischer, 
81 Wash. 423, 142 P 1160; Gielens v. 
Fidelity Transfer, etc., Co., 63 Wash. 
383, 115 P 850, 

Wis.—Koperski v. Hoeft, 179 Wis: 
281, 191 NW 571; Brickell v. Trecker, 
176 Wis. 557, 186 NW 593. 

[a] Vigilance required is not ex- 
treme and constant, so that one is 
not necessarily guilty of contributory 
negligence for failing to discover ap- 
proaching wagon, although it might 
have been possible by vigilant use 
of sight and hearing to have discov- 
ered it. Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428. 

[b] Forgetfulness, inattention, or 
absent-mindedness.—(1) A pedestrian 
attempting to cross a street, who, 
without necessity, placed himself in 
a position of danger from vehicles, 
through inadvertence, forgetfulness, 
inattention, absent-mindedness, or 
carelessness, is guilty of contributory 
negligence barring his recovery, if 
such negligence proximately con- 
tributed to cause his injury. Racine 
Tire Co. v. Grady, 205 Ala. 423, 88 S 
337. (2) The cause given by a pedes- 
trian as excuse for his momentary 
forgetfulness on the street, resulting 
in his injury from a defect in the 
street, or from a passing vehicle, must 
be something apart from inattention 
itself if he is to escape the imputa- 
tion of contributory negligence. Ra- 
cine Tire Co. v. Grady, supra, 

[c] A driver of a wagon in a 
street may make a turn into a cross 
street, and pedestrians on the street 
must take notice of that right and of 
the fact that a turn may be made. 
Gielens v. Fidelity Transfer, etc., Co., 
63 Wash. 383, 115 P 850. 

[d] Right of way.—(1) A pedes- 
trian attempting to cross a roadway 
of a bridge where vehicles had the 
right of way under municipal ordi- 
nance was required to use degree of 
care commensurate with his position. 
Rhimer v. Davis, 126 Wash. 470, 218 
P 193. (2) The right of precedence 
at street crossing, whether by law 
or by custom, has no proper applica- 
tion, except where travelers or vehi- 
cles approach crossing so nearly at 
the same time and at such speed that, 
if both proceed, a collision is reason- 
ably to be apprehended. Barnes v. 
Barnett, 184 Iowa 936, 169 NW 365. 

[e] Running into danger.—<A pe- 
destrian who, in the effort to escape 
a collision with a galloping horse, 
first observed when but fourteen or 
fifteen feet away, really runs into the 
danger, is not guilty of contributory 
negligence, as a matter of law. Rush 
v. Joseph H. Bauland Co., 82 App. 
Div. 506, 81 NYS 830. 

86. Hizam vy. Blackman, 103 Conn. 
547, 181 A 415; Ennis v. Connery, 
156 Ill. A. 554; Shaw v. Bolton,, 122 
Me. 282, 119 A 801; Lorah y. Rine- 
hart, 243 Pa. 231, 89 A 967. 

87. U. S.—Patterson Transfer Co. 
v. Schlugleit, 252 Fed. 359, 164 CCA 
283; Taxi Serv. Co. v. Phillips, 187 
Fed. 734, 109 CCA 482. 

Cal.—Sommer vy. Martin, 55 Cal. 
A. 608, 204 P 33; Lewis v. Tanner, 
49 Cal. A. 271, 193 P 287, 
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constantly on the lookout for approaching vehicles.®* 
A pedestrian crossing a public street may assume 
that persons driving upon the street will not violate 
any ordinance or law,*® and may reasonably expect 
that danger from vehicles will arise only from per- 
sons driving in conformity with rules of the road,°° 
and not at an unlawful rate of speed. 

Pedestrian with right of way. Although a stat- 
ute enacting vehicular traffic rules gives pedestrians 


Conn. mr eeatey v. Krott, 100 Conn. 
414, 123 A 90 

Til. ick v. Gordon, 231 ‘Ill. A. 
316; Hibernian Banking Assoc. Vv. 
True, 228 Ill. A. 194; Heidenrich _v. 
Bremner, 176 Ill. A. 330 [aff 260 Ill. 
439, 103 NE 275]. 

Ind.—Cole Motor Car Co. v. Ludorff, 
61 Ind. A. 119; 111’ NE 447. 

Iowa,.—Read v. Repert, 194 Iowa 
620, 190 NW 32; McLaughlin v. Grif- 
fin, 155 Iowa 302, 135 NW 1107. 

Kan.—Crowder v. Williams, 116 
Kan, 241, 226 P 774. 

Ky. —Weil v. Kreutzer, 134 Ky. 563, 
121 SW 471, 24 LRANS 557. 

La.—Navailles vy. Dielmann, 124 
La. 421, 50 S°449, 184 AmSR 508. 

Me.— Shaw v. Bolton, 122 Me. 232, 
119 A 801, 

Md.—Deford v. Lohmeyer, 147 Md. 
472, 128 A 454; Merrifield v. C. Hoff- 
berger Co., 147 Md. 134, 127 A 500. 

Mass.—Fraser v. Flanders, 248 
Mass. 62, 142 NE 836; Direnski_v. 
astern Massachusetts St. R. Co., 244 
Mass. 313, 1388 NE 554; Woodman v. 
Powers, 942 Mass. 219, 136 NE 352; 
Buoniconti v. Lee, 2384 Mass. 73, 124 
NE 791; Lynch y. Fisk Rubber COs; 
209 Mass. 16, 95 NE 400; Donovan v. 
Bernhard, 208 Mass. 181; 94 NE 276; 
McCrohan y. Davison, 187 Mass. 466, 
73 NE 553. 

Mich.—Bacon v. McKay, 227 Mich. 
667, 199 NW 6138; Jarosez v. Geisler, 
219 Mich. 2838, 189 NW 12. 

Minn. —Olesen v. Noven, 161 Minn. 
1138, 20% NW 296! 

Mo.—Smith v. Mederacke, 302 Mo. 
538, :259 SW 83; Patton v. Morrin- 
Powers Mercantile Co., 231 Mo. 298, 
132 SW 684; Kilcoyne v. Metz, (A.) 
258 SW 4; Thornton v. Stewart, (A.) 
240 SW 502; Carradine v. Ford, 195 
Mo. A. 684, 187 SW 285. 

N. jJ.—Thomas v. Metzendorf, 101 
N. J.-L. 346, 128 A 162; Heckman 
v7. Cohen, 90 “Ne J. ER: 322) 100 A 
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N. Y¥.—Knapp vy. Barrett, 216 N. Y. 
226, 110 NE 428; Kupperberg  v. 
American Druggists Syndicate, 212 
App. Div. 311, 208 NYS 629; Bradley 
v. Jaeckel, 65 Misc. 509, 119 NYS 
1071; Enstrom v. Neumoegen, 126 
NYS’ 660; Mordente v. New York Cab 
Co., 109 "NYS 12; Schwartz v. Lon- 
don, 90 NYS 449. 

Oh.—Baker v. Pendergast, 32 Oh. 
St. 494, 30 AmR 620. 

Pa. —- Rosenthal _ v. Philadelphia 
Phonograph Co., 274 Pa. 236, 117 A 
790; Snyder v. Klink, 273 Pa. 234, 
116 A 811; Mackin v. Patterson, 270 
Pa. 107, 112 A 738; Kennelly v. Waro- 
poyak, "266 Pa. 94, 109 A 608; Ander- 
son v. Wood, 264 Pa, 98, 107 A 658; 
Oelrich v. Kent, 259 Pa. 407, 1038 A 
109; Cronmuller v. Hvening Tele- 
graph, 232 Pa. 14, 81 A 58; Galla- 
gher v. Kahn, 223 ’Pa. 541, 72 8 854; 
Malloy v. Steiner, 73 Pa. Super. 450% 
Fairman v. Dorney, 73 Pa. Super, 238; 
ee v. Levin, 27 Pa. Co. 476. 

I—Marsh y. Boyden, 33 R. I. 

B15. “82 A 393,40 LRANS 582; Benoit 
v. Miller, 67 A 87. 

Tex.—Dollar Dodge Kent Serv., Inc. 
v. McEwen, (Civ. A.) 273 SW 889; 
Ward v. Cathey, (Ciy. A.) 210 SW 


289. 

Vt.—Adams v. Averill, 87 Vt. 230, 
88 A 738. 

Wash.—Jensen v. Culbert, 134 


Wash. 599, 236 P 101; Simonson v. 
Huff, 124 Wash. 549, 215 P 49; Hlm- 
berg v. Pielow, 113 Wash. 589, 194 
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P 549; Johnson v. T onnsene 85 Wash. 
18, 147 P 649; Chase v. Seattle Taxi- 
cab, ' 6te., .Co;; 78 Wash. 537,189) P4299; 

Ww. Va.—Beane Vv. Keyser, 137 SE 
898; Deputy v. Kimmell, 73 W. Va. 
595, 80 SH 919, 51 LRANS 989, Ann 
Casi916E 656. Bah 


Wis.—Klokow | vy. 
Wis. 262, 164 NW 998. 

[a] Right to assume visibility.— 
A pedestrian, who was only object 
on street, had the right to assume 
that he would be plainly visible to 
the driver of a vehicle plainly visible 
to him. Kupperberg v. American 
Druggists Syndicate, 212 App. Div. 
311, 208 NYS 629. 

[b] Right to assume that driver 

will lessen his speed.—(1) A pedes- 
trian about to cross a street in front 
of an approaching vehicle is not neg- 
ligent in assuming that the driver 
would lessen his speed as an alter- 
native to a collision. Schwartz v. 
London, 90 NYS 449. (2) But the ex- 
istence of an ordinance against fast 
driving will not authorize a person 
crossing a street to presume that it 
will be obeyed if he knows that a 
team is being driven at a forbidden 
rate of speed. Baker vy. Pendergast, 
32 Oh. St. 494, 30 AmR 620. 
‘[c] A person seventy-two years 
old, who, when crossing an icy street, 
sees a Sleigh approaching at a dis- 
tance, is not guilty of negligence in 
failing to watch the sleigh and keep 
out of its way, the street being other- 
wise occupied. McCrohan y. Davison, 
187 Mass. 466, 73 NE 553. 

[d] Passing behind street car.— 
Where plaintiff in going around the 
end of a street car standing at .a 
transfer station is injured by colli- 
sion with a horse and sleigh, and it 
is not shown that she kuew or had 
reason to believe that the horse while 
on the right side of the street would 
be driven near the center of a broad 
roadway close to the street car, plain- 
tiff was in the exercise of due care. 
Chatel. v. Schonland, 75 N. H. 543, 
78 A 128, 1389 AmSR 739. 

[e] Projecting load.—(1) A pedes- 
trian on a street need not anticipate 
that a wagon driven on the street 
is loaded in an unusual manner, but 
he may assume that the driver will 
warn him of the danger arising from 
an abnormal condition of a load 
either by requesting him to stand 
further away, or by bringing the 
team to such a rate of speed that 
danger will be avoided. Gielens v. 
Fidelity Transfer, ete., Co., 63 Wash. 
383, 115 P 850. (2) But a pedes- 
trian, standing on a corner waiting 
to cross and watching for a police- 
man to signal, who had previously 
seen a wagon approaching loaded 
with iron trusses projecting from the 
end, is guilty of contributory negli. 
gence as a matter of law in not look- 
ing at the wagon making a turn 
slowly when the driver in order to 
make a proper turn could give no 
attention to the back part of the 
wagon. Dennison y. North Penn Iron 
Co., 22 Pa. Super, 219. 

88. Cal.— Kinnear y. 
(A.) 258 P 686; 


Nickell v. Rosenfield, 
(A.)255 P 760. 
Ind.—Harker v. 


Gruhl, 62 Ind. A. 
177, 111 NE 457. 


Kan.—Williams v. Benson, 87 Kan. 
421, 124 P 531; Johnsqgn v. Kansas 
City Home Tel. Cow) 8%" Kan. 441) 
124 P 528. 


Harbaugh, 


Martinelli, 


[§ 3929 


the right of way at crossings in town and cities, 
pedestrians are not thereby absolved from duty to 
use reasonable care.*” 
Changing traffic signals. 
a pedestrian to start across a street when the signal 
is against vehicular traffic thereon, although the sig- 
nal may be changed before he reaches the other side, 
and he has the right of way against a vehicle there- 


It is not negligence for 


Ky.—Weidner y. Otter, 171 Ky. 167, 
188 SW 3385 

Md.—Brown v. Patterson, 141 Md. 
293, 118 A 653. 

Mass. —Lynch v. Fisk Rubber Con 
209 Mass. 16, 95 NE 400; Donovan 
preteen na 208 Mass. 181, 94 NE 


Mich.—Gerhard v. Ford Motor Co., 
ape: Mich. 618, 119 NW 904, 20 LRANS 


Minn.—Meyers v. 163 
Minn. 508,:203 NW 624, 

Mo.—Patton v. Morrin-Powers Mer- 
cantile Co., 231 Mo. 298, 132 SW 
684; Grouch y. Heffner, 184 Mo. A.’ 
365, 171 Sw 23. 

Wash. —Olsen y. Peerless Laundry, 
111 Wash. 660, 191 P 756; Redick v. 
Peterson, 99 Wash. 368, 169 P 804; 


Swanson, 


Hillebrant v. Manz, 11 Wash. 250, 
128 P 892. 
89. Ind.—Cole Motor Car Co. v. 


Ludorff, 61 Ind. A. 119, 111 NE 447. 

Md.— Merrifield v. C. Hoffberger 
Co., 147 Md. 134, 127 A 500, 

Pa. —Frankel y. Norris, 252 Pa. 14, 
97 A 104, LRA1917EB 272; Lewis ve 
Wood, 247 Pa. 545, 93 A 605. 

Tex.— Western Union Tel. Co. x 
Brown, (Civ. A.) 297 SW 267; Ward 
v. Cathey, (Civ. A.) 210 SW 289. 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Wis.— Zimmermann y. Mednikoff, 
165 Wis. 333, 162 NW 349. 

[a] A pedestrian crossing a one- 
way traffic alley is entitled to rely 
on there being no traffic in violation 
of the ordinance. Western Union 
Tel. Co. v. Brown, (Tex. Civ. A.) 297 
SW 267. 

90. Cal.—Slaughter v. Goldberg, 26 
Cal. A. 318, 147 P 90. 

Tll. — Trzetiatowski v. Evening 
American Pub. Co., 185 Tll. A. 451; 
Kuchler v, Stafford, 185 Ill. A. 199. 

Holtorf, 199 Iowa 
37, 201, NW 63. 


Kan.—Kinear v. Guthrie, 113 Kan. 
692, 216 P 280. 
Curtis, 213 Mass. 


Mass.—Foster v 
79, 99 NE 961, 40. ‘LRANS 1188, Ann, 
Casi913E 1116. 

Miss.—Clarke v. Hughes, 134 Miss. 
377, 99 S 6. 

a Ob Goodrich v. Cleveland, 15 Oh. 

Tex.—Posener v. Long, (Civ. <A.) 
156 SW 591. 

Wash.—Mickelson y. Fischer, 81 
Wash. 423, 142 P 1160. 

91. Ill.—Kessler v. Washburn, 157 
Ill, A. 532, 

Ind.—Rump v. Woods, 50 Ind. A. 
347, 98 NE 369. 

Me. —Shaw v. Bolton, 122 Me. 232, 
119 A 801. 

Mass.—Kaminski y. Fournier, 235 
Mass. 51, 126 NE 279; Keaveny v. 
Moran, 268 Mass. 277, 94 NE 274, 

Mo.—Ford v. Dowell, (A.) 243 SW 
366; Moffatt v. Link, 207 Mo. A, 654, 
229' SW 836; Cool v. Petersen, 189 
Mo. A. 717, 175 SW 244. 

Oh.—DuBois v. Schell, 5 Oh. A. 80, 
25 Oh. Cir. Ct. N. S. 17 {aff 94 Oh: 
St, 98, 113 NE 664, LRA1917A 710]. 

Wash. —Franey y. Seattle Taxicab 
Co., 80 Wash. 396, 141 P 890 

92. Rolfs v. Mullins, 179 Iowa 
1228, 162 NW 783; Brown v. Patter- 
son, 141. Md. 293, 118 A 653; Venghis 
v. Nathanson, 101 N. J. ibe LLO 9 127 
A 175; Horney v. Giering, 132 Wash. 


dd, 231 P 958; Yanase v. Seattle 
Taxicab, etc., Co., 91 Wash. 415, 157 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3929-3930] 


after approaching,®* but he is chargeable with negli- 
gence if he starts against the signal.®4 

| Failure to look not proximate cause. 
is negligent by failing to look before crossing a city 
street, to escape the consequences of his negligence 
he must prove that, even if he had looked, the acci- 


dent would still have happened.®> 


[§ 3930] bbb. Between Intersections or Not at 
It is not negligence as a matter 
of law for a pedestrian to cross a public street at 
a point where there is no crosswalk,°® although he 
must exercise greater caution than if he were at an 
An ordinance making the 
right of pedestrians between intersections inferior 


Regular Crossings. 


established crossing.” 


93. U. S.—Quaker City Cab Co. v. 
oe Sh 4 BP. (2d) 327. 

nd.—Croatian Bros. Packing Co. v. 
Rica (A.) 147 NE 288 

Ky.—Melville v. Rollwage, PTS ISY:. 


oe 188 SW - 638, AnnCasl1917B 
133. 

Pa.—Gilles v. Leas, 282 Pa, 318, 
127 A 774. 


Wash.—Riddel v. Lyon, 124 Wash. 
146, 213 P 487, 37 ALR 486. 
[a] Under a city ordinance pro- 


viding that, at street intersections, 


where a traffic officer is on duty, De- 
destrians shall cross the street with 
released traffic, and not otherwise, a 
pedestrian who starts across a street 
intersection when the signal permits 
is entitled to the right of way over 
vehicles crossing his course, although 
the signal was changed to release 
those vehicles before the pedestrian 
had reached the other side. Riddel v. 
Lyon, 124 Wash. 146, 213 P 487, 37 
ALR 486. 

94. Quaker City Cab Co. v. Fixter, 
4 F. (2d) 327; Grimm y. Clark Deliv- 
ery Car Co., 199 Tll. A. 553. 

fa] Traffic directed by policeman. 


—A pedestrian attempting to cross a 


street, at an intersection where traf- 
fic is under the direction of a traffic 
policeman, while traffic is passing 
along such street, and before the sig- 
nal for it to cease has been given, is 


not exercising due care and caution 


for his safety. Grimm y. Clark De- 
livery Car Co., 199 Ill. A. 553. 

95. Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428. 

96. U. S.—Cumberland Tel., etc., 
Co. v. Lawrence, 271 Fed. 89; Dia- 
mond v. Cowles, 174 Fed. 571, 98 CCA 
417. 

Ala.—Salter v. Carlisle, 206 Ala. 
163,90 S 283; Ivy v. Marx, 205-Ala. 
60, 87 S 813; MceVoy v. Chassin, 17 
Ala. A, 646, 88 S 29. 

Cal.—Gett v. Pacific Gas, etc., Co., 
621,' 221 PP 376; 'Collom ‘vy. 
Bloch, 70 Cal. A. 33, 232 P 486; 
Devecchio v. pple, 66 Cal. A. 334, 


226 P 11. 
Weaver, 72 Colo. 


Colo.—Oliver ve 

Ga.—Southern Bell Tel., etc., Co, 
v. Howell, 124 Ga. 1050, 53 SE 577. 

Iowa.—Watson v. Boone H#lectric 
Co., 163 Iowa 316, 144 NW 350 

Kan.—Seifert v. Schaible, 81 Kan. 
323, 105 P 529. 

Ky.—Otte v. Guilford, 209 Ky. 33, 
272 SW 41; Ross v. Louisville Taxi- 
cab, etce., Go., 202 Ky. 828, ae SWw 
590; Bruce vy. Callahan, 185 Ky. yale 


Sw'5 

La. bt Sng . Rosenblath, 156 La. 
249, 100.8 414: Burvant v. Wolfe, 
126 La. 787, 52 8 1025, 29 LRANS 
677. 

oe .—Coombs v. Purrington, 42 Me., 
33 

Mass.—Foster vy. Curtis, 213 Mass. 
79, 99 NE 961, 42 “‘LRANS-1188, Ann 
Casi913E 1116: McDonald v. Bow- 
ditch, 201 Mass. 339, 87 NE 585. 

Minn.—Johnson _ v. Schuler, 152 
Minn. 137, 188 NW. 271. 

Miss.—Brahan v. ate gs Light, 
etc., Co., 121 Miss. 269, 88 S 467. 

Mo.—Moffatt v. Link, 207 Mo. A. 
654, 229 SW 836; Honfinger, vy. Young, 
(A.) 179 SW 747. 


"540, 212) P 978. 
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Where one 


matter of law.? 


N. J.—Fox v. Great Atlantic, etc., 
Tea Co.} 84° N. J. L726, 87 A 339; 
McAvoy. v. Paterson Brewing, etc., 
Co. 78 Ni oS. GD. 633)..75 A 743 3 Lyons 
v. Volz, (Sup.) 114 ‘A 318. 

N: Y.—Kimball v. Brill, 205 .App. 
Div. 776, 200 NYS 231; Gerber _v. 
Boorstein, 113 App. Div. 808, 99 NYS 
al: 

se Ok Xe Mitohen, 10 Oh, A. 
438, 29 O. ©. 

Pa.—Robb as pf Bars City Cab Co., 
283 Pa. 454, 129 A 3381; Weaver. v. 
Pickering, 279 Pa, 214, 123) -A TTT; 
Rankin vy. Ward Baking Co., 272 Pa. 
108, 116 A 58; Anderson vy. Wood, 264 
Pas. LOT A 658; Lamont v. Adams 
xpress Co., 264 Pa. Ts FLO Ty PAds 3 TS 
Arnold vy. McKelvey, 253 Pa. 324, 98 
A 559; Kerbaugh v. U. S. Express Co. Sa 
58 Pa. Super. 550. 

Tex.—Bartley v. Marino, (Civ, A.) 
158 SW 1156. 

Va.—Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

Wash.—Mosso v. E. H. Stanton Co., 
VE oa 220, 184 P 941, LRA1916A 

Alta.—White y. Hegler, 10 Alta. L. 
57, 29 DomLR 480, 34 WestLR 1061, 
10 WestWkly 1150. 

N. B—Lyman v. Every, 47.N. B. 
119, 50 DomLR 317. 

[a] TIllustration.—One who steps 
from the curb of a street at a dis- 
tance of seventy-five feet from the 
corner of another street to cross just 
as a two-horse team turns the corner 
into the street, and proceeds to cross, 
but after passing in front of the 
horse nearest to him at a distance of 
fifteen feet from the curb is struck 
by the other horse, cannot be held 
guilty of negligence as a matter of 
law. Gerber v. Boorstein, 113 App. 
Div. 808, 99 NYS 1091. 

[b] One may alight from a wagon 
in the center of a street, some dis- 
tance from a crossing, and go to either 
side, exercising proper care for his 
own safety. Bartley v. Marino, (Tex. 
Civ. A.) 158 SW 1156. 

[ec] Emergency.—The startled and 
frightened act of quickened move- 
ment by a pedestrian in her effort to 
escape collision with a_ galloping 
horse about ten feet away, as the sur- 
face on which the horse traveled 
changed from soft dirt to cobblestone, 
with the consequent variation in 
noise, did not render her remediless, 
if the danger was one she might not 
have reasonably anticipated if the 
horseman was careful. Cherbuliez 
hipaa 59 Misc. 613, 111 NYS 


Right to cross between intersec- 
tions see supra § 38868. 

97. Ala.—Salter v. Carlisle, 206 
Ala. 163, 90 S 283; Ivy v. Marx, 205 
Ala. 60, 37'S 813. 

Cal.—-Sheldon v. James, 175 Cal. 
474, 166 P 8, 2 ALR 1498; Moss vy. 
THRE Boynton Co., 44 Cal. A. 474, 186 
HGe Le 

Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639. 

Ky.—Ross v. Louisville Taxicab, 
etc., Co., 202 Ky. 828, 261 SW ‘590; 
George ‘Weidemann Brewing Co. Vv. 
satire ee Ky. 303, 180 SW. 350. 

La.—Mequet v. Algiers Mfg. Co., 
Ltd., 147 Ld. 364, 84 S 904, 


[44 C.J.] 1069 


to that of vehicles,®* or giving the pedestrians the 
right of way at street crossings and vehicles the 
tight of way at other points in the street,®? does not 
make it unlawful for a pedestrian to cross the street 
between intersections, although it imposes upon him 
a greater degree of care than is imposed upon him 
at street crossings.+ 
trian’s violation of an ordinance giving vehicles the 
right of way between street intersections and cross- 
ings makes a prima facie showing of negligence, 
it does not constitute contributory negligence as a 


And assuming that a pedes- 


But under a provision which not 


only gives the right of way to vehicles between 
intersections or places designated as crosswalks, but 


Mich.—Fulton y. Mohr, 200 Mich. 
538, 166 NW 851. 
Minn.—Stoneman _ v. Smyth, 153 
Minn. 554, 190 NW 607. 

Mo.—Lowry v. Smith, 199 Mo. A. 
163, 198 SW 437. 

Mont.—Carey v. Guest, 78 Mont. 
415, 258 P 236. 

N. J.—lLyons v. Volz, (Sup.) 114 A 
318. Compare Dugan v. Public Serv. 
Transp. Co., (Sup.) 136 A 195 (hold- 
ing that an instruction that pedes- 
trian crossing street at other than 
crosswalk was required to exercise 
greater care than at crosswalk was 
too general). 

N.. Y.—Peterson y. Ballantine, 205 
Bags 29, 98 NE, 202, 39 LRANS 

Pa.—Leitmeyer v. Feldman, 283 Pa. 
512, 129 A 573; Robb v. Quaker City 
Cab Co., 283 "Pa, 454,129 A’ 3315 
Weaver v. Pickering, 279 Pa. 214, 123 
A 777; Anderson v. Wood, 264 Pa. 
98, 107 A 658; Lamont v. Adams Ex- 
press Co., 264 Pa, 17, 107 A 38738; Ar- 
nold y, McKelvey, 253 Pa. 324, og A 
559. Compare Virgilio v. Walker, 
254 Pa, 241, 98 A 815 (holding that 
the highest ‘degree of care is required 
in walking along roadway between 
crossings): 

Va.—Green v. Ruffin, 141 Va: 628, 
125 SH 742,127 SH 486. 

Wash.—Daugherty v. Metropolitan 

Motor Car Co., 85 Wash. 105, 147 P 


655. 
[a] Proper instruction.—In action 
for injuries to pedestrian crossing 


street between intersections the court 
should instruct, “If it is more danger- 
ous to ‘cross a street between inter- 
sections than at the intersection a 
person, so crossing the street, should 
exercise such increased care in pro- 
portion to the increased danger, as a 
person of ordinary care and prudence 
would ordinarily exercise under like 
circumstances.” ‘Ross v. Louisville 
Taxicab, etc., Co., 202 Ky. 828, 831, 
261 SW 590. 

[b] Facts held to show negli- 
gence.—A pedestrian crossing the 
street through traffic away from 
crosswalk, passing between two ve- 
hicles going one way, emerging 
where he could not be expected in 
front of a vehicle going the other 
way, was guilty of contributory neg- 
ligence. Hooper v. Adams Express 
Co., 289 Ill. 169, 124 NE 445. 

98. Green v. Ruffin, 141 Va. 628, 
125 SM 742, 127 SH 486; Collins v. 
Nelson, 112 Wash, 71, 191 P 819. 

[a] Reasonable construction.—An 
ordinance giving vehicles the right of 
way over pedestrians between street 
intersections is to be construed rea- 
sonably, and to require pedestrians to 
yield their equal rights in the street 
only. when necessity requires it to 
prevent stopping a vehicle. Green v. 
Ruffin, 141 Va.- 628, 125 SH 742, 127 
SE 486. 

99. Wickman v. Lundy, 120 Wash, 
69, 206 P 842; Hoffman.v. Hansen, 
118 Wash. 738, 203°P 53: 

1. Wickman v. Lundy, 120 Wash. 
69, 206 P 842; Hoffman v. Hansen, 
118 Wash. 73,’ 203 P58; Collins. v. 
Nelson, 112 Wash: 71; 191 P 819. 

2. Rhimer v. Davis, 126 Wash. 
470, 218 P 193: ; 


1070 [44 C.J.] 


also provides that pedestrians’ shall cross a street 
only at eross street intersections and places desig- 


nated as crosswalks, a pedestrian 


street between intersections is guilty of negligence 
as a matter of law. An ordinance requiring pedes- 
trians to cross street intersections in congested 
districts at the same time as vehicles going in the 
same direction, and not to use the street unnecessa- 
rily, does not prohibit pedestrians from’ crossing 
elsewhere than at street intersections.* 
nance providing that pedestrians must cross at right 
angles, in crossing the street at intersections, has 


no application where the accident 
an intersection, but near one.5 


[§ 3931] ee. Persons Working on or in Street.° 
One whose duties require him to work in or upon 
the streets in the public service, while required 
to exercise reasonable care for his'own safety,’ can- 
not be required to exercise the same diligence in 
getting out of the way of passing vehicles as pedes- 


trians who are merely crossing.® 


[§ 3932]. ff. Persons Boarding or Alighting from 
One standing in the street waiting 
to board a street car, who observes an approaching 
team, is not guilty of contributory negligence in 
failing to keep constant watch upon it to avoid 
There is no absolute rule of law 


Street Car.° 


being struck.!° 


3. Crowl v. West Coast Steel Co., 
109 Wash. 426, 186 P 866. 

[a} In New Jersey (1) under a 
statute providing that any person 
erossing a street at any place other 
than the crosswalk shall do so at 
his own risk, but. that nothing in 
the regulation shall relieve the driv- 
ers of vehicles from being constantly 
vigilant, exercising all reasonable 
care to avoid injuring either person 
or property, a pedestrian, crossing a 
street at other than a crosswalk, 
cannot recover from the owner of 
a vehicle’ not himself driving, for 
damages from a collision, but can 
recover from the driver. whether he 
be the owner or the owner’s servant. 
Schreiner v. Grinnell, 89 N. J. L. 
37, 97 A 781. (2) “Crossing” within 
New Jersey statute, declaring that 
anyone crossing elsewhere shall do 
so at his own risk, is most direct 
route across street from curb to curb 
where streets intersect. Ferris v. 
McArdle, 92 N. J. L. 580, 106 A 460. 

4 Craft v. Stone, 74 Ind. A, 71, 
124 NE 473. 


eon Stansfield v. "Wood, 2381 Ill. A. 
6. Injuries by motor vehicles see 


Motor Vehicles: §§ 933, 93 

7 (‘Smith v. Bailey, 
283, 48 NYS 856. 

{a] If flagman at railway crossing 
failed to use ordinary care in keep- 
ing lookout and warning driver of 
wagon, which negligence proximately 
caused flagman’s injury, latter could 
not recover damages therefor. Sulz- 
berger, ete:, Co. v, Page, (Tex; Civ. 
A.) 195 SW. 928. 

8. Xenodochius v. Fifth Ave. 
Coach Co,, 129 App. Diy. 26, 113 NYS 
135 [rearg den 130 App. Div. 886 
mem, 114 NYS 1151 mem]; Smith v. 
Bailey, 14 App. Div. 283, 48 NYS 856; 
Graves v. Portland R., etc., Co., 66 
Or. 282, 134 P 1, AnnCas1915B 500. 

[a] MNlustration.—Where a street 
cleaner was injured by being run 
into by a team.attached to an ice 
wagon permitted to pass along the 


4. 
14 App. Div. 


street without being guided, the fact’ 
that the street cleaner did not keep | 


constantly on the alert to keep out 
of the way of teams, and while at 


his work stepped aside from a direct’ 
course to go to the side of the street. 


to empty his shovel without looking 
behind him by reason of which he 
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who erosses the 
alighting from a 


passengers. *? 


running board of 


And an ordi- | ing momentarily 


ing to pay heed 
did not oceur at 


such care as its 


negligence”? 


Playing in the 


was injured, did not constitute con- 
tributory negligence as a matter of 
law. Turtenwald v. Wisconsin Lakes 
ad ete.; Co., 121 Wis. 65, 98 NW 


9. FRIST. by motor vehicle see 
Motor Vehicles §§ 936-941. 

10. Thompson v. Keyes-Marshall 
Bros. Livery Co., 214 Mo. 487, 113 SW 
1128. i 

11. McGourty v. De Marco, 200 
Mass.. 57, 85 NE. 891; Sandifer v. 
Lynn, 52 Mo. A. 558. z 

[a] So where a person driving a 
team alongside a street car did not 
attempt to check them when the car 
was being stopped, a passenger get- 
ting off was not guilty of contribu- 
tory negligence as a matter of law 
in not looking back before stepping 
off the car. Sandifer v. Lynn, 52 Mo. 
A. 553. 

12. Chatel v. Schonland, 75 N. H. 
548, 78 A 128, 1389 AmSR 739. 

13. Injury by motor vehicle see 
Motor Vehicles § 942. 

14. U.S. Express Co. v. Kraft, 161 
Fed. 300, 88 CCA 346, 19 LRANS 296; 
Frank Bird Transfer Co. v. Morrow, 
36 Ind, A. 305, 72 NE 189. 

15. Sibley v. Nason, 196 Mass. 125, 
81 NE 887, 124 AmSR 520, 12 LRANS 
1173, 12 AnnCas_ 938. 

[a] Where plaintiff’s ankles were 
crushed by the hub of a dray driven 
past a standing street car as plain- 
tiff was standing on the running 
board preparing to enter the car, 
plaintiff, having safely reached for 
running board, was not negligent in 
assuming that he had reached the 
place of safety and in failing to pay 
further heed to the team. Sibley v. 
Nason, 196 Mass. 125, 81 NE 887, 124 
AmSR 520, 12 LRANS 1173, 12 Ann 
Cas 938. 

16.. Regan v. McCarthy, 119 Til, A. 
78 


17. Damonte v. Patton, 118 La. 
530,, 438 S 158, 118 AmSR 384, 8 
LRANS 209, 10 AnnCas 862. 


18. Cal.—Greeneich y. Knoll, 73 
Cal. A,.1, 288 P' 163. 

Conn.—Chernov v. Blakeslee, 95 
Conn. 617, 111 A 908; Di Maio v. 
Yolen Bottling Works, 93 Conn. 597, 
107 A 497. 

Ga.—Cohn v. Buhler, 30 Ga A. 


14, 116 SE 864. 
Ill.=Morrison yv. Flowers, 308 Ill. 
189, 189 NE 10, 


[§ 3933] gg. Persons on Street Cars.'* 
negligence per se for a passenger to stand on the 


fs oe 


[§§ 3930-3934 


requiring one about to alight from a street car to 
look up and down the street before alighting to 
prevent injury from passing vehicles.’* 


And one 
car may assume that a vehicle will 


not be driven in a manner dangerous to alighting 


It is not 


an open street car,!* and one stand- 
upon the running board of. a street 


car while looking for a seat is not negligent in fail- 


to a team passing the car.1° The 


motorman of a street car is negligent per se pre- 
cluding a recovery for injuries sustained by him 
in a collision when he operates his car at such a 
speed that he cannot stop it within the distance 
at which he can see an obstruction.1® 
however, is not negligent in failing to anticipate a 
runaway horse coming down the track at night.1” 

[§ 3934] hh. Children. 


A child is bound to use 
physical and mental capacity per- 


mits;1® and recovery for injuries on the street will 
be denied where proximately resulting from the neg- 
ligence of the child,’® but not where there was no 
What might constitute negligence in 
an adult is not necessarily negligence in a child.*? 


street, in violation of an ordinance, 


Iowa.—Long v. Ottumwa R., etc., 
Co., 162 Iowa 11, 142 NW 1008. 

Mich.—Black y. Parke, 211 Mich. 
274, 178 NW 700. 

“Ordinary or reasonable care as 
applied to a young child means such 
care aS may reasonably be expected 
of children of similar age, judgment 
and experience, under the circum- 


stances.” Di Maio v. Yolen Bottling 
ore 93 Conn. 597, 600, 107 A 


“He will be expected to exercise 
that discretion and intelligence in 
protecting himself that would be ex- 
pected of an average child of his 
age under like circumstances.” Mor- 
rison _v. Flowers, 308 Ill. 189, 196, 
139 NE 10. 

{a] Intelligence and experience to 
be considered.—In an action by a 
fifteen-year-old bicyclist for injury 
received in a collision at a _ street 
intersection, plaintiff's intelligence 
and experience are to be considered 
on the question of his contributory 
negligence. Black v. Parke, 211 Mich. 
274, 178 NW 700. 

19. Ferrand v. Cook, 146 La. 17, 
83 S 362; Gardiner yv. Studebaker 
Corp., 204 Mich. 313, 169 NW 828; 
Zoltovski v. Gzella, 159 Mich. 620, 
124 NW abd 134 AmSR 752, 126 


For example, for a small boy, 
after picking up a stick in the street, 
to attempt to cross directly in front 
of a vehicle with which he had been 
racing, is contributory negligence 
barring recovery where the boy was 
aware of the présence of the vehicle. 
ro es v. Cook, 146 La, 17, 83 S 


20. Greeneich y. Knoll, 73 Cal. A. 
1, 238 P 163; McCallam vy. Hope Natu- 
ot Gas Co., 98 W. Va. 426, 117 SE 

[a] A child five and a half years 
old was not negligent, although while 
playing on the sidewalk in front of 
her home on a narrow city street she 
hugged an electric lamp post with 
her arm, was crushed by a long iron 
pipe extending from the rear of.a 
truck which the driver was attempt- 
ing to turn from the street into an 
alley on the opposite side. McCallam 
v. Hope Natural Gas Co., 98 W. Va. 
426, 117 SH. 148, 

21. Wickman v. Lundy, 120 Wash. 
69, 206 P 842. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


/ 


A motorman, . 


§§ 3934-3937] 


is not contributory negligence where such act did 
not proximately cause the injury of the child.2? 
- [§ 3935] (6) Actions for Damages?*—(a) In Gen- 
eral. ‘The general rules applicable in the case of 
actions for injuries arising out of the use of high- 
ways generally?‘ are applicable in the case of actions 
for injuries upon the streets or other public ways 


of a municipality.?® 


[§ 3936] (b) Pleading?*—aa. In General. 
cordance with general rules of pleading,?? and more 
particularly pleading in actions based upon negli- 
gence,”* the declaration, petition, or complaint must 
allege the facts essential to plaintiff’s cause of ac- 
It is not necessary to allege that at the 
time of the injury the street upon which it is alleged 
the accident occurred was open to the public.2° And 
a complaint in an action for injuries to a pedes- 


tion.29 


_ 22. Star Brewery Co. v. Houck, 
222 Ill. 348, 78 NE 827, 118 AmSR 
420; Krug v. Walldren Express, etc., 
Cos. 214-11. At. 18 ‘fait 291.11. 472; 
126 NE 97]; Jaehnig v. J. G& B.S 


Ferguson Co., 197 Mass, 364, 83 NE 
[a] Playing ball.—(i) Where a 


child was injured by being struck by 
a vehicle after he had abandoned a 
game. of ball in response to a call 
from his father, the mere fact that 
his previous play was in violation of 
the city ordinance, and that he might 
not have been in the street at the 
time, except for his game, does not 
make his unlawful play the proxi- 
mate cause of the accident. Jaehnig 
v. J. G. & B. S. Ferguson Co., 197 
Mass. 364, 883 NE 868. (2) The fact 
that a boy who was injured by a 
truck, driven by the servant of an- 
other, was playing. baseball on the 
street in violation of a city ordinance, 
will not debar a recovery, where 
such playing was not the proximate 
cause of the accident, and the acci- 
dent occurred through the willful and 
wanton conduct of such driver. Krug 
v. Walldren Express, etc:, Co., 214 
Til. A. 18 [aff 291 Ill. 472, 126 NE 


97]. 

[b] Playing tag.—Where intestate 
was killed by defendant’s negligence 
while intestate was engaged in a 
game of “tag” in a city street, it was 
no defense to defendant’s liability 
that deceased was violating a city 
ordinance prohibiting sports or 
amusements in the streets, unless 
deceased’s violation of the ordinance 
was the proximate and efficient cause 
of the injury. Star Brewery Co. v. 
Houck, 222 Ill. 348, 78 NE 827, 113 
AmSR 420 [aff 126 Ill. A. 608]. 
~ 23. Actions for injuries occasioned 
by motor vehicle see Motor Vehicles 
He 966-1165. 


24. See Highways §§ 430-437. 
25. See cases infra §§ 3936-3944. 
26. Pleading invalidity of ordi- 


nance see supra § 932 in 43 C. J. 

27. See Pleading [31 Cyc 100]. 

28 See Negligence [29 Cyc 565 et 
seq]. 

oe J: T. Camp Transfer Co. v. 
Davenport, 15 Ala. A. 507, 74 S 156 
{certiorari den 199 Ala. 698, 74 S 
1005]; Patton-Worsham Drug Co. v. 
Drennon, 104 Tex. 62, 1383 SW 871 
[rev (Civ. A.) 123 SW 705]. 
' [a] Allegations held sufficlent.— 
(1) Allowing roll of paper ‘to fall 
from truck injuring pedestrian on 
sidewalk. Golden v. R. L. Greene 
Paper Co., 44 R.. I. 226, 116 A 577. 
(2) Allowing waste paper to blow 
about the street and frighten horses. 
Bowen v. Smith-Hall Grocery Co., 
141 Ga. 721,582 SH 23, LRA1915D 
617. 
wagon and frightening horse. Hard- 
wick v. Figgers, 26 Ga. A. 494, 106 
SE 738. (4) Bicyclist kicked by mule, 
City Ice Delivery Co, v. Lecari, 210 
Ala. 629, 98 S 901. (5) Negligence 
in leaving horse unattended and tied 


to. rear of wagon with knowledge. 


| Livery Co.,; 


(3) Bale of cotton falling from | 


MUNICIPAL CORPORATIONS 


- Iimplied.*? 
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trian while walking upon a sidewalk is not demur- 
rable for not alleging that the sidewalk was for 
‘the exclusive use of pedestrians, that fact being 
Where, in a suit against the municipal- 
_ity, it appears from the complaint that the injury 
was caused by an ambulance which was being oper- 
ated for a public hospital of a municipal corpora- 


tion, the failure to allege that the hospital was 


In ac- 


issue to excuse 


of vicious propensities. Hope v. Val- 
ente, 86 Conn. 301, 85 A 541; Hope 
v. Valente, 84 Conn, 248, 79 A 583. 
(6) Negligence of defendant’s driver 
in colliding with \plaintiff’s vehicle 
and that act was within scope of duty 
and proximate cause of injury. Davis 
v. Drennen Co. Dept. Store, 189 Ala. 
683, 66 S 642. (7) Passenger on run- 
ning board of street car injured: by 
striking wagon standing too near 
track. Standard Oil Co. v.. Roberts, 
130 Va. 532, 107 SE 838. (8) Riding 
bicycle on sidewalk and striking pe- 
destrian. Fielder v. Tipton, 149 Ala. 
608, 42 S 985, 123 AmSR 69, 8 LRANS 
1268, 18 AnnCas 1012. (9) Striking 
plaintiff: with team while plaintiff 
was upon sidewalk. American Bolt 
Co. v.. Fennell, 158 Ala. 484, 48 S 
97. (10) Striking plaintiff with team 
while she was awaiting street car. 
Thompson. v. Keyes-Marshall Bros. 
; 214 Mo. 487, 
1128. (11) Runaway team striking 
plaintiff's carriage. Abbott v. Din- 
gus, 44 Okl. 567, 145 P 365. 

{b] Allegations held insufficlent.— 
(1) Driving team decorated. with 
eloths frightening plaintiff's horse. 
Patton-Worsham Drug Co. v. Dren- 
non, 104 Tex. 62, 133 SW 871... (2) 
The averment in a declaration that 
defendant‘s sliding with boisterous 
demeanor in a street, contrary to the 
eity ordinance, and to the damage and 
common nuisance of the _ public, 
whereby plaintiff's horses became 
frightened, ran away, and were in- 
jured, sets out no cause of action. 
tind v. Castle, 82 Me. 579, 20 A 
[c] Allegations must be read in 
connection with context.—An allega- 
tion in an action against two de- 
fendants that the injury was caused 
by the negligence and carelessness of 
defendants aforesaid is insufficient to 
charge a primary liability of one who 
in another paragraph of the com- 
laint is charged with the responsi- 
bility, as master, for the negligence 
of codefendant, his servant. Peer v. 
Babcock, 230 N. Y. 106, 129 NE 224. 

[d] Concurring causes held suffii- 
clently alleged.—(1) The act of a 
person excavating a street in placing 
rocks upon the sidewalk concurring 
with negligence of a driver striking 
such rocks and injuring persons 
standing on them. Boehm v. Ham- 
mond, 145 App. Div. 511, 129, NYS 
884. (2) Negligence in the operator 
of a street car in stopping at a street 
intersection and negligence of the 
owner of a wagon causing the tongue 
to break after which the team ran 
away, collided with, the street car, 
and struck a passenger. Ft. Wayne, 
etc., Tract. Co. v. Parish, 67 Ind. A. 
597, 119 NE 488. ) 

30.. Fallon v. United R. Cos., 28 
Cal. A. 60, 64, 151 P 290. 

“Tf the streets were closed to pub- 
lic travel during the operation of 
the ‘work, and for such reason the 
defendant was not bound to antici- 
pate the presence of the team, it 


113 SW 


operated for private gain and profit is fatal.?2 
[§ 3937] bb. Issues, Proof, and Variance. 
plaintiff has alleged specific acts of negligence, he 
ean recover only upon proof of the specific negli- 
gence charged.** 
negligent and reckless driving, any evidence other- 
wise competent tending to show such driving is ad- 
missible.** Evidence is admissible under the general 


Where 


Under a general allegation of 


the presence of a vehicle on the 


seems to us that this is a matter 
that may be set up as a defense, as 
the presumption is against public 
streets being closed or unsafe for 
travel.” Fallon v. United R. Cos., 
supra, 

31. American Bolt Co. v. Fennell, 
158 Ala. 484, 48 S 97, 

32. Watson vy. Atlanta, 136 Ga. 
370, 71 SE 664. 

33.. Williams v. Frank Parmelee 
Transfer Co., 194 Ill. A. 468: Crone 
v. St. Louis Oil Co., 176 Mo. A. 344, 
158 SW 417. 

[a] Held no variance.—(1) An al- 
legation that  defendant’s wagon 
driver was negligent in failing prop- 
erly to control the course, speed, and 


| direction of the wagon and in at- 
tempting to pass in front of an am- 
‘bulance, and evidence that the driver 


struck the horse and caused it to’ 
lunge forward in the: path of the 
ambulance. Boggs v. Jewell Tea Co., 
266 Pa. 428, 109 A 666. (2) An al- 
legation that plaintiff sustained in- 
jury by. falling on ice as she 
stepped” aside to avoid being struck 
by defendant’s truck, and evidence 
that she “leaped” asidé, meaning “a 
step _or two.” White v. Metropolitan 
St. R. Co., 195 Mo. A. 810, 191 SW 
1122. (3) An allegation that careless 
and rapid driving ran a wagon over, 
into, and upon plaintiff is sustained 
by proof that any part of the wagon 
so driven struck him. DeKyne v. 
Smith, 42 Pa. Super. 11. (4) Between 
an allegation of negligence in clean- 
ing) a street by flooding, frightening 
a horse, and proof. Hoskins v. Peo- 
ples, 48 Pa. Super. 306. 

[b] Wariance held not fatal.—in 
an action against a eity for injuries 
to a traveler by her horse becoming 
frightened at a caged animal, part of 
a circus menagerie, evidence that the 
cage was such that the animal could 
not be seen from the street does not 
constitute a fatal variance. Stokes 
ae City, 162 Iowa 514, 144 NW 

[c]. Immaterial allegations and 
matters not in issue need not be 
proved. Hull v. Thomson Transfer 
Cow) 185.) Mo. A. 119, 195 ..SW 1054 
(where, in a suit for injuries from 
negligent use of a street, the petition 
alleged the injury occurred on a 
named street in a named city, the 
failure to prove that the place was 
within the corporate limits was im- 
material). . 

34. Meyers v. Barrett, 167 App. 
Div. 170, 152 NYS 921. 

[a] Ordinances and breach thereof 
are admissible, although not specially 
pleaded. Meyers v. Barrett, 167 App. 
Div. 170,152 NYS 921. 

[b] Rate of speed.—In an action 
for injuries to a pedestrian struck by 
a horse and wagon, evidence as to 
the rate of speed of the horse and 
wagon is admissible under a count 
charging that defendant carelessly 
caused the horse and wagon to run 
into deceased,.and the withdrawal of 
another count, charging the driving 
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wrong side of the street.85 A cause of action for 
injuries, based on the ground that the driver of a 
horse was negligent, is disassociated from any lia- 
bility for the keeping of a vicious horse, and, in 
an action for the negligence of the driver, evidence 
of viciousness of the horse is inadmissible.*® 

[§ 3938] (c) Evidence*’—aa. Presumptions and 
Burden of Proof. Under general rules as to pre- 
sumptions,®® and the burden of proof*® in civil ac- 
tions generally, the burden is upon defendant to 
establish the facts material to his cause of action,*° 
as, for example, the negligence of defendant,*! his 
responsibility for the act or instrumentality com- 
plained of,*? that the act complained of was the 
proximate cause of the injury,*® and, in some ju- 
risdictions, the absence of his own contributory 
negligence,** although under the rules applicable 
in cases of negligence generally,*® in other juris- 
dictions, the burden of establishing contributory 
negligence is upon defendant.*® Under the rules 
governing the application of the doctrine of ‘‘res 
ipsa loquitur’’ generally,*’ the mere proof of the 


lof the horse and wagon at an unrea- 47. 
sonable speed does not preclude plain- 96]. 
tiff from relying on such evidence to 48. Carlsen vy. 
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See Negligence [29 Cyc 590- 
Diehl, 


a, 


injury does not raise a presumption of defendant’s 
negligence,‘® but when the thing causing the injury 
is shown to be under the control of defendant and 
the accident is such as does not happen if reason- 
able care is used, it does, in the absence of explana- 
tion by defendant, afford sufficient evidence that the 
accident arose from want of care on his part.*® 

Violation of law of the road. In case of a colli- 
sion between a vehicle on the wrong side of the 
road and one coming from the other direction, it is 
presumed that the collision was caused by the neg- 
ligence of him on the wrong side of the road.°° The 
burden is upon him who violates the law of the 
road to show that his act was not the proximate 
cause of the injury or that there were justifiable 
circumstances which excuse his conduct.*+ 

[§ 3939] bb. Admissibility.°2 Subject to the gen- 
eral rules of evidence in civil actions,®* any evi- 
dence, which is otherwise competent and is rele- 
vant to the issues, may be admitted in an action 
for an injury arising from a negligent or wrongful 
use of a street or other public way,°* as, for exam- 
845, 105 S 476. 

N 


Y.—Clarke v. Woop, 


F 159 App. 
57 Cal. A.| Div. 437, 144 NYS 595. 


[§§ 3937-3939 


isustain the judgment under the count 
‘charging careless driving. Hooper v. 
‘Adams Express Co., 289 Ill. 169, 124 
NE 445 [rev 212 Ill. A. 663]. 

85. White vy. Shipley, 48 Utah 496, 
160 P 441. 

36. Gropp v. Great Atlantic, etc., 
Tea Co., 157 App. Div. 346, 142 NYS 
140. e 


37. Injuries from operation of 
_motor vehicles see Motor Vehicles §§ 
1001-1012: 

38. See Evidence §§ 25-88. 

39. See Evidence §§ 13-24, 

40. Skonieczny v. Churchman, 23 


Del. 226,:78 A 634. 

41. Colo.—Boulder v. Stewardson, 
26 Colo. A.°290, 143 P 820. 

Del.— Dickerson v. Brittingham, 27 
Del. 93, 86 A 106. 

Fla.—Southern Utilities 
Matthews, 84 Fla. 30, 93 S 188. 

Me.—Stone v. Forest City Express 
Co., 105 Me. 2387, 74 A 23. , 

Md.—Clark ‘Bros, ’&'-Co.,’ “Inc. ‘v. 
United R., etc., Co.,/137 Md. 159, 111 
A 829. 

Mass.—Jabbour v. Central Constr. 
Co., 238 Mass. 453, 181 NE 194; Ma- 
guire v. American R. Express Co., 
237 Mass. 226, 129 NE 439. 

Mich.—Gardiner Vv. Studebaker 
Corp., 204 Mich. 313, 169 NW 828. 

Mo.—Haag v. Cohen, 207 Mo. A. 
36, 229 SW 296; Frank v. Free, 190 
Mo. A. 73, 175 SW 217; Harmon Vv. 
Fowler Packing Co., 129 Mo. A. 715, 
108 SW 610. 

N. Y.—Jordan y. Reedy El. Co., 125 
NYS 432. 

Burden of proof of negligence gen- 
erally see Negligence [29 Cyc 597]. 

42. See cases infra this note. 

[a] Ownership.—The burden is on 
plaintiff to prove that the team which 
struck him was owned by defendant. 
Crum v. Wright, 82 Misc. 419, 143 
NYS 1080; Gershel v. White’s Express 
Co., 118 NYS 919; Lawson v. Wells, 
1118 NYS 647, 

' 43. Girtman v. Eaton, 64 Fla. 69, 
59 S 397; Crum v. Wright, 82 Misc. 
419, 143 NYS 1080. 

44. Beattie v. J. L. Hudson Co., 
180 Mich. 111, 146 NW 650; Perez v. 
Sandrowitz, 180°N. Y. 397, 73 NE 228, 
See also Negligence [29 Cyc 601]. 

45. See Negligence [29 Cyc 601]. 

46. Mequet v. Algiers Mfg. Co., 
Ltd., 147 La. 364, 84 S 904; Schick v. 
Jenevein, 145 La. 333, 82 S 360; Chap- 
lin v. Brookline Taxi Co., 230 Mass. 
155, 119 NE 660; Patrick v. Deziel, 
223 Mass. 505, 112 NE 223; Davis v. 
Long, 189 N. C. 129, 126 SE 321; Core 
v. Wilhelm, 124 Va, 150, 98 SE 27. 


Can. tv: 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


731, 208 P 150; Stone v. Forest City 
Express Co., 105 Me. 287, 74 A 23; 
Schier v. Wehner, 116 Md. 553, 82 A 
976, AnnCas1913C 1053; Himes v. 
coe Teaming Co., 39 R. I. 504, 98 A 


[a] The mere fact that horse ran 
off and overturned a vehicle near a 
steam roller will not raise a presump- 
tion that the animal was frightened 
at the roller, there being other infer- 
ences equally available. Boulder v. 
Sar erie 26..Colo. A, 290, 143 P 

49. O’Donohue v. Duparquet, etc., 
Co., 67 Misc. 435, 123 NYS 193; Was- 
serman v. Kaufman, 162 NYS 752. 

[a] The doctrine of res ipsa lo- 
quitur has no application, after de- 
fendant proves that, while its truck 
was being carefully driven along the 
proper side of the street, it was 
struck from the rear by a street car 
and thrown against the automobile, 
but the burden is on plaintiff to show 
negligence, as in other cases. O’Dono- 
hue v. Duparquet, ete., Co., 67 Misc. 
435, 123 NYS 193. 

[b] Operation of rule.—The rule 
of res ipsa loquitur, if applicable, 
would not shift the burden of proof, 
so as to require an owner, whose 
truck, struck by a street car, in turn 
struck plaintiff's automobile, to show 
that the accident was due to the negli- 
gence of the street railroad company, 
but merely called on the truck owner 
to overcome any presumption of its 
own negligence arising from the acci- 
dent, when unexplained. O’Donohue 
v. Duparquet, etc., Co., 67 Misc. 435, 
123 NYS 198. 

[c] Where defendant’s moving 
wagon ran into plaintiff's wagon 
standing, properly drawn up, beside 
the curb, throwing plaintiff to the 
ground and injuring him, there was 
an inference of negligence on de- 
fendant’s part under the doctrine of 
res ipsa loquitur, if facts do not show 
direct negligence. Wasserman y, 
Kaufman, 162 NYS 752. 


50. Ala.—Morrison v. Clark, 196 
Ala. 670, 72 S 305. 
Iowa.—Hubbard v. Bartholomew, 


163 Towa 58, 144 NW-13, 49 LRANS 


443 

Kan.—Bott v. Reyburn, 86 Kan. 
438, 121 P 366. 

La.—Schick y, Jenevein, 145 La. 


333, 82 S 360. 

Me.—Bragdon v. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669. 

Minn.—Dohm y. Cardozo, 165 Minn. 
193, 206 NW 3877. 

Miss.—Ripley v. Wilson, 140 Miss. 


Utah.—Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821. 

[a] The strongest kind of a pre- 
sumption of negligence shall be held 
to prevail against a party whose 
wagon @ollided with a motor cycle 
while on the left side of a city street. 
Staton v. Western Macaroni Mfg. Co., 
52 Utah 426, 174 P 821. 

51. Schick y. Jenevein, 145 La. 
333, 82 S 360; Bragdon v. Kellogg, 
118 Me. 42, 105 A 433, 6 ALR 669; 
Dohm v. Cardozo, 165 Minn. 193, 206 
NW 377. 


52. Admissibility of evidence in’ 


actions for injuries by motor vehicles 
see Motor Vehicles §§ 1013-1042. 

53. See Evidence 22 C. J. pl. 

54. See cases infra this note; and 
notes 55-57. 

[a] Evidence held admissible.—(1) 
Custom of street cars to stop at ap- 
proach of police patrol vehicle. Ma- 
jors vy. Kansas City R. Co., (Mo. A.) 
228 SW 517. °(2) Fact of previous 
runaway by same team. Jefferson 
Dairy Co. v. Thomas, 214 Ala. 305, 
107 S 449. (3) Knowledge that chil- 
dren frequented street where horse 
was left unsecured. Healy v. John- 
son, 127 Iowa 221, 108 NW 92. (4) 
Fact that driver on previous occa- 
sions had employed a person to hold 
his horses. Robinson v. Morris, 30 
R. I. 132, 73 A 611. (5) Direction 
taken by horses immediately after 
accident. Robinson y. Morris, supra. 

[b] Evidence held inadmisstble.— 
(1) Testimony of driver that he was 
an expert and had never before been 
accused of negligence. Hanchett v. 
Haas, 125 Ill. A. 111. (2) Discharge 
of driver after accident. Webster v. 
Orr, 174 Cal. 426, 163 P 361. (38) 
Uncommunicated motive or intent of 
driver in driving to, or stopping at, 
a particular point. City Ice Delivery 
Co.) iv. -Lecari, 210! Alas 629,198.48 
901. (4) Speed of vehicle at a point 
not related to accident. Grand v. 
Kasviner, 28 Cal. A.. 530, 153 P 248. 
(5) Evidence that truck had been 
permitted repeatedly to stand in 
street all night where issue is as to 
lighting. Clark Bros. & Co., Ine. v. 
United R., etc., Co., 187 Md. 159, 111 
A 829. (6) That the driver did not 
seem to have good control of the 
horse where plaintiff relied on the 
driver’s voluntary fast driving. 
Thompson vy. Keyes-Marshall Bros. 
Livery Co., 214 Mo, 487, 118 SW 1128. 

[ec] Ownership.—Business cards 
of defendant found in the vehicle are 
admissible on the question of own- 
ership, and testimony that the horses 


) 


a i 


§§ 3939-3940] 


ple, evidence of regulatory ordinances®®> and of 
their violation®® or of a compliance therewith.” 
Evidence of the appearance of the street and a team 
after a collision is admissible on the question of 
the injury and its extent,®® and testimony as to a 
particular part of a wagon injured in a collision 
is admissible to show the point of contact, although 
damages to the wagon are not claimed.®® 
a team of defendant was rightfully traveling on 
the left side of a street to avoid a crowd, the fact 
is competent for the consideration of the jury in 
passing upon the conduct of plaintiff.®° 
.timony of experts as to how near a team may drive 
in relation to another team in the exercise of care 
and skill in approaching the same and driving past 
without danger is inadmissible, such question being 
In an action for 
personal injury eaused by plaintiff’s horse taking 
fright at a wild animal exhibited on a street corner, 
evidence is admissible that other horses were fright- 


a matter of common knowledge.*+ 


attached thereto were seen coming 
out of defendant’s stable is admis- 
sible for the same purpose. Lang- 
worthy v. Owens, 116 Minn, 342, 133 
NW 866. 

55. Star Brewery Co. v. Hauck, 
222 Ill. 348, 78 NE 827, 113 AmSR 
420 [aff 126 Tl. A. 608]; Burns v. 
Polar Wave Ice, etc., Co., (Mo. A.) 
187 Sw 145; Foley v. Northrup, 47 
Tex. Civ. A. OT. 105 SW 229. 

56. O’Connor y. Hickey, (Mass.) 
156 NE 838. 

[a] Contributory negligence. — 
Evidence of violation of a statute or 
ordinance is admissible as. bearing 
upon the contributory negligence of 
oe aati Sandifer v. Lynn, 52 Mo. 

533; Williams v. O’Keefe, 22 N. Y. 
Sipe "536, 24 HowPr 16. 

57. Caughlin Vv. Campbell-Sell 
Baking Co., 39 Colo. 148, 89 P 53, 121 
AmSR 158, 8 LRANS 1001. 

[a] Relevancy.—Where an ordi- 
nance provides that a horse properly 
secured ‘must be hitched,’ evidence 
that defendant set the brake on his 
tram, and wrapped the reins around 
it, is immaterial. Parkin v. Grayson- 
Owen Go:,' 125: Cali’ 4A..2697 143-9 P 
57. 

58. John Simmons Co. v. Piercy, 
109 NYS 730. 

59. Hill v. Meyer, (Mo. A.) 221 SW 


iW UE 

60. Crimmins v. Armstrong Trans- 
fer Express Co., 217 Mass. 155, 104 
NE 457. 

61. Sullivan v. Morton Draying, 
ete) Co., 13) Cally A. 35,108 P). 895. 

62. Stokes v. Sac City, 162 Iowa 
514, 144 NW 6389, 643 (where, in an 
action for injuries to plaintiff by her 
horse becoming frightened at an ani- 
mal cage in a city street, a witness 
testified that his horse also was 
frightened in being driven by the 
cage, the further statement “I sup- 
pose the horse was frightened at 
the wagon” was admissible). 

63. Wallin v. Mitchell, 200 Ill, A. 
324 

64. Injuries from operation of mo- 
tor vehicle see Motor Vehicles §§ 


1043-1046. 
65. See Evidence §§ 1730-1806. 
66. See cases infra notes 67-85. 


67. [a] Evidence held sufficient.— 
Goulding v. Ferrell, 106 Minn. 44, 117 
NW 1046; Kammer v. Loschke, (Mo. 
AC) 238 Sw 1088; Byrnes v. Butte 
Brewing Co., 44 Mont. 823719 P7188, 
AnnCasi913B 440; Stork v. Barbour 
Flax Spinning Co., (N. J. Sup.) 138 
A 509 

[b] Evidence held insufficient.— 
Adams v. Anderson, etc., Lumber Co., 
124 Wash. 356, 214 P 835. 

68. [a] Evidence held sufficient.— 
Talbot v. Ginocchio, 18 Cal. A. 390, 123 
P 223; Wadley v. Schwartz Bros. Ex- 
press Co., 211 Til, A. 44; Hjertaas Vv. 
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Although 


The tes- 


Gage, 189 Ill. A. 113; Robita v. Crane 
Cor; P1T6 ALI, SAC 24s Hook v. Solomon, 
194 Mich. 517, 160 NW 839; Stallman 
v, Shea, 99 Minn. 422, 109 NW 824; 
Patton v. Morrin- Powers Mercantile 
Co., 231 Mo. 298, 152 SW 684; Fleish- 
man y. Polar Wave Ice, etc., Co., 148 
Mo. A. 117, 127 SW 660; Hickman v. 
Schimper, 125 App. Div. 216, 109 ee 
3825; Young v. Herrmann, 119 Ap 
Div. 445, 104 NYS 72 [aff 192 N. mx 
554 mem, 85 NE 1118 mem]; Mor- 
dente v. New York Cab Co., 109 NYS 
12; Parznik y. Central Abattoir Co., 
284 Pa. 393, 131 A 372; Wilson v. 
Mitton, 257 Pa. 86, 101 A316>Gal- 
lagher v. Kahn, 223 Pa. 541, 72 A 854; 
Gielens y. Fidelity Transfer, etc., Co., 
63 Wash. 383, 115 P 850. 

[b] Evidence held insufficient.— 
Legendre v. Consumers’ Seltzer, ee 
Mfg. Co., 147 La. 120, 84 S 51 
Frank v. Free, 190 Mo. A. 73,175 Swi 
217; Flaherty v. Meade Transfer 'Co;, 
157 App. Div. 416, 142 NYS 357; 
Meade v. Goldman, 145 App. Div. 509, 
129 NYS 899 [rearg den 145 App. Div. 
940 mem, 130 NYS 1121 mem]; Tur- 


teltaub v. Trachtenberg, 143 App. Div. 


281, 128 NYS 485; Barth v. Borden’s 
Condensed Milk Co., 104 NYS 882; 
Himes v. Cole Teaming Co., 39 R. I. 
504, 98 A 897. 

69. [a] Evidence held sufficient.— 
Chernov vy. Blakeslee, 95 Conn. 617, 
111 A 908; Carlin v. Deahl, 172 Ill. A 
197; Schier vy. Wehner, 116 Md. 553, 
82 A 976, AnnCas1913C 1053; Terrill 
v. Virginia Brewing Co., 130 Minn. 
46, 153 NW 136, LRA1915B 1028, Ann 
Cas1917C 453; Ehrlich v. New York, 
78 Misc. 378, 138 NYS 294; Schwab 
v. Kolb, 65 Pa. Super. 326. 

[b] Evidence held insufficient.— 
Purcell v. Degenhardt, 202 Ill. A. 611; 
Flood v. Keeley Brewing Co., 175 111. 
A. 441; Carlisle v. Sells-Floto Shows 
Co;; 180 Iowa 549, 163 NW 880; Schier 
v. ‘Wehner, 116 Md. 553, 82 "A 976, 
AnnCas1913C 1053; Frank v. Free, 
190 Mo. A, 78, 175 SW 217; Bourquin 
v. Bloomingdale, 148 NYS 98. 

70. [a] Evidence held sufficient. 
—Balsley v. Hetzel, 182 Ill. A. 136. 

[b] Evidence held insufficient.— 
Botway v. Osiason, 219 Mass, 250, 106 
NE 857; Shaffer v. Roesch, 215) Pa. 
287, 64 A 511. 

71. [a] Evidence held sufficient. 
—Ft. Wayne, etc., Tract. Co. v. Par- 
ish, 67 Ind. A. 597, 119 NE 488. 

[b] Evidence held insufficient.— 
Martin v. Borden’s Condensed Milk 
Co., 165 Ill. A. 181; Tomblin v. New 
York, 153 NYS 924. 

72. [a] Evidence held sufficient. 
—Hayes v. Morris, 98 Conn. 603, 119 
A 901. 

[b] Evidence held insufficient.— 
Ash v. Century Lumber Co,, 153 Iowa 
523, 1383 NW 888, 38 LRANS 973. 

73. [a] Evidence held sufficient. 


[§ 3940] cc. Weight and Sufficiency.®+ 
eral rules determinative of the weight and sufficiency 
of evidence in civil actions generally® apply in ac- 
tions for injury arising from the use of streets or 
other public ways,®* as, for example, with reference 
to the sufficiency of the evidence to support the 
verdict generally; to establish defendant’s negli- 
gence in striking a pedestrian,®® or in injuring a 
child upon the streets,°® or a person approaching 
or leaving a street car,’ or a passenger or a person 
upon a street car,"! or a person working in the 
street,”? or in colliding with another vehicle,’* or 
animals,’* or a horseback rider,’® or in frightening 
horses ;*° to show defendant’s ownership or control 
of the vehicle alleged to have occasioned the in- 
jury,’” or of the animal alleged to have occasioned 
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Evidence of the vicious disposition of a 
horse ridden by plaintiff and its tendency to bolt is 
admissible on the question of contributory negli- 


The gen- 


—Adams Express Co. v. Adams, 159 
Fed. 62, 86 bret: 252; Smith v. Maru- 
bio, 202’ 11. £83; Cutright v. Adams 
Express ious V75 Til. A. 269; Ewing v. 
Callahan, 105 SW _ 387, 33 KyL 46 
[reh den 105 SW 978, 32 Kyl 5387]; 
Cohoon v. Davis, 175 N. C. 145, 95 SE 
36; Stoddard vy. Reed, 43 N, D. 309; 
175 NW 219. 

[b] Evidence held insufficient.— 
Southern Utilities Co. v. Matthews, 84 
Fla. 30, 93 S 188; Girtman Vv. Baton, 


64 Fla. 69,159 Ss 397; - Luecke v. 
CS faened 123 Mo. A. 312, 100 SW 


[c} Vicious propensities of ani- 
mals—evidence insufficient to show 
that defendant’s horse had vicious 
habits, although it wags spirited and 
shied. Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821. 

74 [a] Evidence held sufficient. 
—Barnes vy. Sleph, etc., Co., 187 Il. 
A. 253; Birns Express, Inc. v. Foster- 
Scott Ice Co., 144 NYS 683; John 
ee ay Co. W..! | Pierey, 109 NYS 


[b] Evidence held insufficient.— 
Dalleck v. Duval Co., 135 NYS 572. 

75. [a] Evidence held  insuffi- 
cient.—Hiegler Ice Cream Co. v. 
Thomas, (Tex. Civ. A.) 165 SW 3. 


76. [a] Evidence held sufficient. 
—Scott v. Shine, (Tex. Civ. A.) 194 
SW 964. 

77. [a] Evidence held sufficient. 


—Heidenreich v. Bremner, 176 Ill. A. 
230 [aff 260 Ill. 439, 103 NE 375]; 
Collins v. Wells, 140 Iowa 304, 118 
NW 401; Eshenwald v. Suffolk Brew- 
ing Co., 241 Mass. 166, 134 NE 642; 
Hopwood v. Pokrass, 219 Mass. 263, 
106 NE 997; D’Addio vy. Hinckley 
Rendering Co., 213 Mass, 465, 100 NE 
647, AnnCas1914A 907; Murphy v. R. 
S. Brine Transp. Co., 206 Mass, 2438, 
92 NE 333; Veatch v. Tiernan, (Mo. 
A.) 251 S 420; Schechter vy. Berger 
Mfg. Co., 147 App. Div. 7338, 1381 NYS 
1013; Gielens vy. Fidelity Transfer, 
etc., Co., 63 Wash. 383, 115 P 850. 

[b] Evidence held insufficient.— 
Jordan v. Vare, 67 Pa. Super. 202. 

[c] Name on wagon as prima 
facie evidence.—(1) Where a _ cor- 
poration admitted in its answer that 
it operated and controlled wagons 
used in a city, and did not give evi- 
dence that it did not operate a par- 
ticular wagon bearing its name, proof 
that the particular wagon colliding 
with and injuring the property of 
another bore the name of the cor- 
poration established prima facie its 
ownership of the wagon. Gershel v. 
White’s Express Co., 113 NYS 919. 
(2) Where it appears that defendant’s 
name was on the wagon, and that one 
of its occupants was in defendant’s 
employ, defendant is prima facie suf- 
ficiently connected with the accident, 
Lawson v. Wells, 113 NYS 647. 
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the injury 37° to show the causal connection between 
defendant’s act and the injury;’® to show a viola- 
tion of traffic regulations;®° to show negligence in 


leaving horses or other animals unattended or un- 


secured ;** to show negligence resulting in a run- 
away ;82 to. show negligence in leading animals ;°° 
and to show the contributory negligence of plain- 
tiff8+ or the absence thereof.®® Evidence which may 
be said to establish negligence upon the part of de- 
fendant is insufficient to support a recovery where 
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aside because the evidence leaves it uncertain which 
of two causes was responsible for the injury if 
defendant is liable for both causes.%? 

[§ 3941] (d) Questions for Jury®*—aa. In Gen- 
eral. Under the general rules applicable to the trial 
of civil actions,®® in actions arising out of injuries 
from the use of streets, it is, where the trial is 
to a jury, for the jury to determine controverted 
questions of fact if the evidence is conflicting or 
such that different inferences may fairly be drawn 


it equally tends to show negligence upon the part 
for plaintiff cannot be set 


of plaintiff.8° A verdict 

78. [a] Evidence held sufficient. 
—Flieg v.- Levy, 148 App. Div. 781, 
133 NYS 249 [aff 208 N. Y. 564 mem, 
101 NE 1162 mem]. 

79. [a] Evidence held sufficient. 
—Rehthaler v. Crane Co., 218 Ill. A. 
267; McConnell v. Chicago R. Co., 199 
Tll. A. 490; Lyman y. Dale, 156 Mo. 
A, 427, 136 SW 760. 

[b] Evidence held insufficient.— 
Buccilli v, Shanahan, 266 Pa. 342, 109 
A 6384. 

[c] Where the evidence leaves it 
conjectural whether the injury was 
due to pure accident or to the negli- 
gence of defendant, there can be no 
recovery. Frank y. Free, 190 Mo. A. 
73, 175 SW 217. 

80. [a] Evidence held sufficient. 
—Standard Oil Co. v. Allen, 50 App. 
(D. C.) 87, 267 Fed. 645. 

81. [a] Evidence held sufficient. 
—(1) Kuzmierezyk v. Joseph Schlitz 
Brewing Co., 201 Tll, A. 479; Berg- 
man v. Bmpire Tea Co., 190 Ill. A. 
181; Reichel v. Kiskis, 124 Misc. 107, 
207 NYS 682. (2) To authorize a 
finding that defendant was liable for 
damages caused by his horse when it 
ran away by reason of being left 
untied and unattended on the street. 


ae, v. Catalona, 88 N. J. L. 63, 95 
DK 
[b] Evidence held insufficient.— 


Parkin v. Grayson-Owen Co., 25 Cal. 
A. 269, 148 P 257; Williams v. Frank 
Parmelee Transfer Co.) 194% Ties. 
468; James v. Morten, 79 Misc. 255, 
139 NYS 941. 

82. [a] Evidence held sufficient. 
—Meseke v. H. Piper Co., 198 Ill. A. 


325; Abbott v. Dingus, 44 Okl.. 567, 
145 P 365. 
{b] Evidence held insufficient.— 


Mumm v. Dance, 155 App. Div. 6, 139 
NYS 566; Butter v. Natanson, 147 
NYS 342; Reardon vy. New York, 132 
NYS 332. 

[c] That a team on a public street 
ran away is some evidence of negli- 
gence. Furlong v. Winne, etc., Co., 
166 App. Div. 882, 152 NYS 245 [app 
dism 222 N. Y. 643 mem, 118 NE 1059 
mem). 

83. [a] Evidence held  insuffi- 
cient.—Lyman v. Dale, 262 Mo, 353, 
171 SW 352. 

84. [a] 
—Devine v. Pfaelzer, 
NE 126, LRA1917C 1080; Devine v. 
Pfaelzer, 195 Ill. A. 221 [aff 277 Ill. 
255, 115 NE 126, LRA1917C 1080]; 
George Weidermann Brewing Co. v. 
Parmlee, 167 Ky. 303, 180 SW 350; 
Rose v. Alcott, 77 N. eats: 538, .72 A 
Nack v. Michaeliski, 134 NYS 


[b] Evidence held insufficient.— 
Dickinson y. Platt, 116 App. Div. 651, 
101 NYS 956; Wells v. Keeler, (Tex. 
Civ. A.) 173 SW 926; Studebaker 
Bros. Mfg. Co. v. Carter, 51 Tex. Civ. 
A. 331, 111 SW 1086. 

85. [a] Evidence held sufficient. 
—Weinberger vy. Field, 199 Ill. A. 
608; Kieshkowski v. Bostrom, 179 
TW. ’A. 73; Smith v. City Ice, etc., Co., 
117 Kan. 485, 232 P 603; Palmer v. 
Orlandello, 123 Me. 570, 124 A 73; 
‘Eshenwald v. Suffolk Brewing Cor, 
241 Mass. 166, 134 NE 642; Crimmins 
v. Armstrong Transfer Express Co., 


Evidence held sufficient, 
207 TW 2555115 


217 Mass. 155, 104 NE 457; Thompson, 


v. Keyes-Marshall Bros. Livery Co., 


LLL LLL LLL LLL LLL LLL LLL LL LC 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and, note number, 


San 


therefrom.°° 


214 Mo. 487, 113 SW 1128; Steel 
Drake Baking GOs yap. CE. eA a 
Piercy Contracting Co., 140 App. Div. 
113, 124 NYS 1107; Ehrlich v. New 
York, 78 Misc. 373, 138 NYS 294; 
Gielens v. Fidelity Transfer, etc., 
Co., 68 Wash. 363, 115 P 850; Whnert 
v. Mews, 151 Wis. 425, 138 NW 998. 

[b] Evidence held insufficient.— 
eet vy. Lawton, 90 Conn, 502, 97 A 
15 


te Although there is no direct 
evidence that plaintiff's incompetent 
looked before attempting to cross the 


street, such fact does not necessarily | 


show ‘that she did do so if the facts 
and surrounding circumstances jus- 
tify an allowable deduction or infer- 
ence that she exercised care. 
buliz vy. Parsons, 59 Misc. 613, 111 
NYS 516, 

[a] 
incredible, as, for example, as to the 
fact of his having looked before at- 
tempting to cross the street, it will 
not support recovery... 
Taylor, 174 NYS 181. 

86. Winski v. Clegg, 
560, 142 NE 130. 

[a] Evidence held _ sufficient.— 
race v. Pugh, 158 Wis. 441, 149 NW 
150. 

{b] Evidence held insufficient.— 
Winski v. Clegg, 81 Ind. A. 560, 142 
NE 130, 

87. Gerken vy. City Dairies Co., 
(Mo, A.) 249 SW 130. 

{a] MTlustration.—W here plain- 
tiff's evidence showed that his mule 
was standing still near the curb when 
defendant’s milk wagon passed close 
to the mule in turning a corner, and 
thereafter struck the wagon tongue, 
causing a milk can to fall therefrom, 
after which plaintiff's driver discov- 
ered his mule was injured, but did 
not know whether it had been in- 
jured by the falling milk can, de- 
fendant was liable in either event. 
Gerken vy. City Dairies Co., (Mo, A.) 
249 SW 130. 

88. Injuries arising out of opera- 
tion of motor vehicles see Motor Ve- 
hicles §§ 1048, 1134. 

89. See Trial [38 Cyc 1532]. 

90. See cases infra notes 91-99. 

[a]. Character of locus.—Where 
an issue is raised by contradictory 
testimony as to whether the accident 
oceurred in a public street, the ques- 
tion is to be determined by the jury. 
Migliaccio vy. Smith Fuel Co., 151 
Iowa 705, 180 NW 720. 

{[b] The ownership of the, vehicle 
alleged to have caused the injuries 
sued for is ordinarily for the jury. 
Belleville v. Ingram, 
202 NW 945; Ferguson y. Winter, 
Utah 321, 150 P 299. 

91. S.—Jacoby v, Kelley, 296 
Fed. 590; San Francisco Breweries v. 
Brainard, 233 Fed. 45, 147 CCA 115. 

. — Norwood Transp. Co 


Ala 
Bickell, 207 Ala. 232,.92 S 464; Wiss! 


Vv. Schneider, 205 Ala. 537,88 S 662; 
Bachelder v. Morgan, 179 Ala. 339, 60 
S 815, AnnCas1915C 888. 


Ark.—Terry Dairy Co. v. Parker,! 


144 Ark. 401, 223 SW.6; 


Carter v. 
Brown, 136 Ark, 23, 206 S 


71; Wells 


Vv. Shepard, 135 Ark. 466, 205 SW. 806, 


Cal.—Burgesser v. Bullock, 190 Cal. 
673, 214 P 649; Varcoe v. Lee, 180 
Cal. 388, 181 .P. 223; 


Hence, the question of defendant’s 
negligence is one of fact for the jury,®' as, for 


Cher- | 
Where plaintiff’s evidence is 


Schaefer v.. 
81 Ind. A.’ 


| Co., 250 Mass, 30, 144 NE 756; Fraser 


230 Mich. 462,' 
46 
| Mass. 404, 128 NE 634; 


| Gas Light Co., 234 Mass. 421, 125 NE 


Steinberger v.! 1061 


California Electric Garage Co., 176. 
Cal, 386, 168 P 570; Armock yv. United 
BR." (Co. 5. b6 "Cal. IN 160, 204 P 856; 
Brown’ v. Brashear, 22 Cal. A. 135, 
133. P,505, 

Colo.—Rosenbaum yv. 52 
Colo. 638, 123 P 648. 

Conn.—Lynch vy. Shearer, 83 Conn. 
73, 75 A 8 

Gan pavies v. West Lumber Co.) 
32 Ga. A. 460, 123 SE 757; Martin vy. 
McAfee, 31 Ga. A. 690, 122 SE 71; 
Cooledge v. Johnson- Gewinner Co., 17 
Ga. A, 733,.88 SE 409. 

Tll.— Wadley v. Schwartz Bros, Ex- 
press Co., 211 Ill. A. 44; McConnell v. 
Chicago R. Co.,. 199 TH. As 490; Rea- 
gan v. Borgeson, 173 IH, A. 100; St. 
Louis Brewing Assoe. vy. Hamilton, 
41 fll. A. 481, 

Ind.—Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NB 234, 109 NE 353; 
Winski y. Clegg, 81 Ind. A. 560, 143 
NE 130; Cole Motor Car Co. v. Lu- 
dorff, 61 Ind. A. 119, 111 NE 447. 

Iowa.—Johnson v. Kinnan, 195 
Iowa 720, 192 NW 863; Schevers v. 
American R. Express Co., 195 Iowa 
423, 192 NW 255; Nelson v. Hedin, 184 
Iowa 657, 169 NW 37; Holmquist v. 
C. L. Gray Constr, Co., 169 Iowa 502, 
151 NW 828; Holderman y. Witwer, 
166 Iowa 406, 147 NW 926; Ash v. 
Century Lumber Co., 153 Iowa 523, 
138 NW 888, 38 LRANS 973; Delfs v. 
Dunshee, 143 Iowa 381, 122 NW. 236. 

Kan.—Williams v. Benson, 87 Kan. 
421, 124 P 531. 

Ky.—Lawson vy. Gleeson, 209. Ky. 
37, 272 SW 56; Fennell v. Frisch, 192 
Ky. 535, 234 Sw 198; Southern Ex- 
press Co. v.. Southard, 182 Ky, 492, 
206 SW 173; Weidner v. Otter, 171 Ky. 
167, 188 SW 835; Rosenberg vy. Dahl, 
162 Ky. 92, 172 SW 113, AnnCas1911B 
1110; Weil v. Kreutzer, 134 Ky. 563, 
121 SW 471, 24 LRANS 557. 

Me.—Robinson v. McCarthy, 123 
Me. 559, 122 A 554. 

Ma. —Deford v. Lohmeyer, 147 Md. 
472, 128 A 454; Pearson v. Lakin, 147 
Md. 1,127 A 387: Greenbaum v. Costa, 
137 Md, 524, 113 A 79; American Ex- 
press Co. v. State, 132 Md. 72, 103 A 
96; Winner v, Linton, 120 Mad. 276, 87 
A 674; Schier v. Wehner, 116 Mad. 553, 
82 A 976, AnnGas1913C 1053; Geisel- 
en v. Schmidt, 106 Md. 580, 68 A 

Mass.—O’Connor v. Hickey, 156 NE 
838; Dooley v. Laird, 155 NE 599; 
Lonergan vy. American R. Express 


Fueller, 


v. ‘Flanders, 248 Mass. 62, 142 NE 
836; Direnski v. Hastern Massachu- 
setts St. R. Co., 244 Mass, 313, 138 
NE 554; Bengle v. Cooney, 248 Mass. 
10,1386 NE 812; Alpert v. Ellis, 236 
Condelli v. 
235 Mass. 141, 
Cowles. v. Springfield 


American Stables Cor; 
126 NE 357; 


589; Miller vy. Flash Chemical Co., 230 
Mass. 419, 119. NE 702; Booth vy. 
Meager, 234 Mass. 472, 113 NE 367; 
Williams v. Holbrook, 216 Mass. 239. 
103 NE 6338; Rasmussen v. Whipple, 
211 Mass. 546, 98 NE. 592; McCormack 
v. Boston El. R. Co., 188 Mass, 342, 
74 NE 599. 

Mich.—Simmons v. Petersen, 207 
Mich. 508, 174 NW 536; Winckowski 
v. Dodge, 183 Mich. 308,. 149 NW 
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example, in case of injuries occasioned to pedes- | trians,®? or children in the street,®* or persons work- 


Minn.—McMahon y. Flynn, 154 
Minn. 326, 191 NW 902; Stanger v. 
Thompson, 153 Minn. 488, 190 NW 
897; Thomas yv. Stevenson, 146 Minn. 
272, 178 NW 1021; Daly v. Curry, 128 
Minn. 449, 151 NW 274; Gronlund v. 
Cudahy Packing Co., 127 Minn. 515, 
150 NW 176; Langworthy v. Owens, 
116 Minn. 342, 133 NW 866; Mc- 
Aweeny v. Journal Printing Co., 114 
Minn. 262, 130 NW 1103; Liebrecht v. 
Crandall, 110. Minn. 454, 126 NW 69; 
Arseneau v. Sweet, 106 Minn. 257, 119 
NW 46; Richardson vy. Davis, 94 
Minn. 315, 102 NW 868. 

Mo.—Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126; 
Meenach v. Crawford, 187 SW 879; 
Patton v. Morrin-Powers Mercantile 
Co., 231 Mo. 298, 1382 SW 684; Straub 
v. Laclede Gaslight Co., (A:) 287 SW 
1061; Williams v. Columbia Taxicab 
Co., (A.) 241 SW 970; Liywelyn v. 
Lowe, (A.) 239 SW 535; Latham v. 
Hosch, 207 Mo. A. 381, 233 SW 84; 
Moffatt v.. Link, 207 Mo. A. 654, 229 
SW 836; Haag v. Cohen, 207 Mo. A. 
36, 229 SW #296; Schinogle v. Baug- 
ham, (A.) 228 SW 897; Shedron vy. 
Union Electric Light, etc., Co., (A.) 
223 SW 760; Stanley v. Helm, 204 Mo. 
A. 159, 223 SW 125; Cool v. Peterson, 
189 Mo. A. 717, 175 SW 244; Grouch 
v. Heffner, 184 Mo. A. 365; 171 SW 
23; Heartsell vy. Billows, 184 Mo. A. 
420, 171 SW 7; Driscoll v. Nelson, 
185 Mo. A. 300, 170 SW 377; Harris 
v. Pew, 185 Mo, A. 275, 170 SW 344. 

Nebr.—Day v. Metropolitan Utili- 
ties Dist., 214 NW 647; James v. 
Hayden, 97 Nebr. 619, 150 NW 10138. 

N. H.—Tuttle v. Dodge, 80 N. H. 
304, 116 A 627; Hamel vy. Peabody, 78 
N. H. 585, 97 A 220. 

N. J.—Brockstedt v. Meltzer, 111 

A 812: Carey v. Deems, 101 N. J. lL. 
419, 139 A 191; Maudsley v. Richard- 
son, etc., Co., 101 N. J. L. 561, 129 A 
139; De Mott v. Knowlton, 100 N. J. 
L. 296, 126 A 327; Dickerson v. Mu- 
tual Grocery Co., 100 N. J. L. 118, 124 
A 785; Tischler v. Steinholtz, 99 N. J. 
L. 149, 122 A 880; Bennett vy. Leeds, 
96 N. J. L.. 405, 115 A750; Siegeler 
v. Neuweiler, 91 N. J. L. 2738, 102 A 
849; Rabinowitz v. Hawthorne, 89 N. 
J. L. 308, 98 A 815; Geise v. Mercer 
Bottling -Co., 87 N. J. Li. 224, 94 A 
24; Lewis v. National Cash Register 
Co., 84 N. J. L. 598, 87 A 345; Rose 
Wer Aleott,  TtioNwd: “Es 6885712 TA SET: 
Webster v. Wickham, -(Sup.) 135 A 
781; Dumphy vy. Thompson, (Sup.) 
130 A 639; Reiss v. Bamberger, (Sup.) 
127 A 325; Cohen v, O’Brien, (Sup.) 
127 A. 321. 
- N. Y.—Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428; Kimball vy. Brill, 205 
App. Div. 776, 200 NYS 231; Donnelly 
v. Yuille, 197 App. Div. 59, 188 NYS 
603; Pedersen v. Dolger, 196 App. 
Div. 941, 188 NYS 145; Brown v. Rob- 
erts, 154 App. Div. 280, 138 NYS 833; 
Cowell v. Saperston, 149 App. Div. 
378, 134 NYS 284; Schechter v. Berger 
Mfg. Co., 147 App. Div. 733, 121 NYS 
1013; Berler v. Kane, 139 App. Div. 
76, 128 NYS 835; Brewster y. Barker, 
129 App. Div. 724, 113 NYS 1026; 
Doyle v. Foster, 128 App. Div. 279, 
112 NYS 673; Sondheim v. Nassau 
Brewing Co., 60 App. Div. 463, 69 
NYS 880; Schultz vy. Nicholson, 116 
Misc. 114, 189 NYS 722; Cherbuliez y. 
Parsons, 59 Misc. 618, 111 NYS 516; 
Peo. v. Schulz, 197 NYS 888; Aronson 
v. New York Taxicab Co., 125 NYS 
756; Miller v. New York Taxicab Co., 
120 NYS 899. 

N. C—Davis v. Long, 189 N. C. 129, 
126 SE 321; Taylor y. Stewart, 172 
N. C. 203, 90 SH 134. 

Okl.—Richards v. Rifenbery, 108 
Okl. 56, 233 P 692; Mitchell v. Aaron- 
son, 91 Okl. 82, 216 P 102. 

Pa.—Parznik v. Central Abattoir 
Co., 284 Pa. 393, 1381 P 372; Robb v. 
Quaker City Cab Co., 283 Pa. 454, 129 
A 331; McFeeters v. Lee, 274 Pa. 83, 
117 A 798; Rosenthal v. Philadelphia 
Phonograph Co., 274 Pa. 236, 117 A 
790; Idell v. Day, 273 Pa. 34, 116 A 


506, 20 ALR 1429; Mooney v. Kinder, 
271 Pa. 485, 115 A 826; Piper v. Ad- 
ams Express Co., 270 Pa. 54, 113 A 
562; Mackin v. Patterson, 270 Pa. 
107, 112 A 738; Joyce v. Smith, 269 
Pa, 439, 112 A 549; Haworth v. Adams 
Express Co., 269 Pa. 280, 112 A 536; 
Schweitzer v. Quaker City Cab Co., 
269 Pa. 291, 112 A. 442; Schoepp v. 
Gerety, 263 Pa, 538, 107 A 317; Lan- 
caster vy. Reese, 260 Pa. 390, 103 A 
891; Oelrich y. Kent, 259 Pa. 407, 103 
A 109; Edelman y. Connell, 257 Pa. 
317, 101 A 653; Wilson v. Mitton, 257 
Pa. 86, 101 A 316; O'Malley y. Public 
Ledger Co., 257 Pa. 17, 101 A 94; 
Kuehne v. Brown, 257 Pa. 37,101 A 
77; Arnold v. McKelvey, 253 Pa. 324, 
98 A 559; Hazzard v. Carstairs, 244 
Pa. 122,-90 A 556; Edwards v. Mott, 
77 Pa. Super. 140; Mallory v. Steiner, 
73 Pa. Super. 450; Fricker v. Phila- 
delphia Rapid Transit Co., 63 Pa. 
Super. 381. 

R. I.—Temkin v. Frank, 121 A 120; 
Kosrofian v. Donnelly, 117 A 421; 
Gouin vy. Ryder, 87 A 185. 

S. C—McFaddin v. Anderson Motor 
Co., 118 S. C. 309, 108 SE 919; Fitz- 
gerald v. J. I. Case Threshing Mach. 
Co., 100 S. C. 435, 84 SEH 991, 


S. D.—Cameron v. Miller, 43 S. D. 
429, 180 NW 71. 
Tex.—Carter v. Walker, (Civ. A.) 


165 SW. 4838; Lefkovitz v. Sherwood, 
(Civ. A.) 186 SW 850. 

Utah.—Williams v. Globe Grain, 
etc., Co., 64 Utah 82, 228 P 192. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172; Bianchi vy. Millar, 94 Vt. 
378, 111 A 524; Adams v. Averill, 87 
Vt. 230, 88 A 738. 

Va.—Green y. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486; Core v. Wil- 
helm, 124 Va. 150, 98 SE 27. 

Wash.—Horney v.  Giering, 132 
Wash. 555, 231 P 958; Kolbe v. Public 
Market Delivery, etc., 130 Wash. 302, 
226 P 1021; Bone y. Yellow Cab Co., 
129 Wash, 503, 225 P 440; Rhimer v. 
Davis, 126 Wash. 470, VS. GP L893; 
Simonson vy. Huff, 124 Wash. 549, 215 
P 49; Henslin v. Pratt, 119 Wash. 443, 
205 P 867; Gosa v. Hyde, 117 Wash. 
672, 202 P 274; Clark v. Wilson, 108 
Wash. 127, 183 P 103; Peterson v. 
Pallis, 103 Wash. 180, 173 P 1021; 
Underhill v. Stevenson, 100 Wash. 
129, 170 P 354; Birch v. Abercrombie, 
14 Wash. 486, 133 P 1020, 50 LRANS 
59; Hillebrant v. Manz, 71 Wash. 250, 
128 P 892; Burger v. Taxicab Motor 
Co., 66 Wash, 676, 120 P 519; Knust vy. 
Bullock, 59 Wash. 141, 109 P 329. 

Wis.—Barutio vy. Dowling, 186 Wis. 
422, 202 NW 687; Kielich v. Whit- 
taker, 183 Wis. 470, 198 NW. 270; 
Callies v. Reliance Laundry Co., 182 
Wis. 53, 195 NW 975; Enea v. Pfister, 
180 Wis. 329, 192 NW 1018; Geffert 
v. Kayser, 179 Wis. 571, 192 NW 26; 
Blazic v. Franzwa, 179 Wis. 260, 191 
NW 572; Bergenthal v, State Garage, 
etc., Co., 179 Wis. 42, 190 NW 901; 
Richter v. Dahlman, etce., Co., 179 Wis. 
7, 190 NW 841, 30 ALR 747; Komfar 
v. Millard, 179 Wis. 79, 190 NW 835; 
Isgro v. Plankinton Packing Co., 176 
Wis. 507, 186 NW _ 606; Cunnien v. 
Superior Iron Works Co., 175 Wis. 
172, 184 NW 767, 18 ALR 667; U. 8S. 
Casualty Co. v. Superior Hardware 
Co., 175 Wis. 162, 184 NW 694. 

N. B.—Lyman v. Emery, 47 N. B. 
119, 50 DomLR 317; Porter y. O’Con- 
nell, 43 N. B. 458. © 

[a] Frightening horses.—Bowen 
y. Smith-Hall Grocery Co., 141 Ga. 
721, 82 SE 23, LRA1915D 617; Penn- 
sylvania Steel Co. v. Wilkinson, 107 
Md. 574, 69 A 412, 16 LRANS 200; 
Wikander v. Uvalde Asphalt Pay. Co., 
83 N. J. L. 290, 83 A 895 [aff 85 N. 
J. lL. 390, 86 A 1103]. 

[b] Use of street for unusual 
purpose.—(1) In an action against 
the leader of a band to recover for 
loss of a horse, where the evidence 
shows that defendant’s band took a 
stand at the intersection of two 
streets, gathering a crowd around it, 
and leaving only a narrow passage- 


way open, and that plaintiff's horse 
took fright at the sound of the drums 
and brasses, and as a result sustained 
injuries in consequence of which he 
had to be killed, the question whether 
the use of a street by the band was 
an ordinary one or an extraordinary 
one and whether the playing of the 
band was the proximate cause of the 
accident is for the jury. ‘Pool v. Van, 
38 Pa. Super. 402. (2) Where young 
women on defendant’s float in a pa- 
rade distributed candy from the fioat 
which was followed by a crowd of 
boys who would rush and scramble 
among spectators to secure the candy, 
and plaintiff spectator was knocked 
over and injured’ in the rush, the 
court’s refusal to submit the question 
whether the acts of defendant were 
negligent, and if negligent were the 
proximate cause of plaintiff’s injury, 
was error, Shafer v. Keeley Ice 
Cream Co., 65 Utah 46, 234 P 300, 38 
ALR 1523, 
. [ce] Whether a farm wagon left 
within street lines is a nuisance and 
an obstruction to public travel can- 
not ordinarily be determined as a 
matter of law, but should be left 
to the jury under appropriate in- _ 
structions to find as a:matter of fact, 
Wallin v. Mitchell, 200 Ill. A. 324. 

92. U. S.—Hoagland y. Canfield, 
160 Fed. 146. 

Cal.—Rabe v. Western Union Tel. 
Co., 198 Cal. 290, 244 P 1077. 

Ill.—Heidenreich’ v. Bremner, 260 
Til, 439, 103 NE 275 [aff-176 Ill. A. 
pays Julian v. Pierson, 182 Ill. A. 


Mass.—Seabut v. Ward Baking Co., 
231 Mass. 339, 121 NE 23; Walker 
v. Gage, 223 Mass. 179, 111 NE 766; 
Crimmins ys Armstrong Transfer Bx- 
press Co., 217 Mass, 155, 104 NE 457; 
Lynch v. Fisk Rubber Co., 209 Mass. 
16, 95 NE 400; McDonald yv. Bowditch, 
201 Mass, 339, 87 NE 585; McGourty 
Cate weno 200 Mass. 57, 85 NE 
' Mich.—Jordan_v. Burghardt, 227 
Mich. 301, 198 NW 893. 

Minn.—Lindell vy. Citizens’ Ice, etc., 
Co., 143 Minn. 479, 172 NW 802. 

Mo.—Lockhardt vy. Kinloch Tel. 
Co., (A.) 221 SW 789; Vaughn v. Wm, 

. Lemp Brewing Co.,, 152 Mo. A. 
48, 1832 SW 293; Wyler v. Ratican, 
150 Mo. A. 474, 181 SW 155. 
Be J.—Rosenberg v. Holt, 130 A 


N. Y.—De Carvalho y. Brunner, 223 
N. Y. 284, 119 NE 563; Hickman v. 
Schimper, 125 App. Div. 216, 109 NYS 
325; Kayser v. New York Mail Co., 
75 Misc. 474, 133 NYS 440; Cher- 
buliez v. Parsons, 59 Misc. 613, 111 
NYS 516; Sanacrainte vy. Bullymore, 
119 NYS 44, 

Pa.—Cronmuller v. Evening Tele- 
graph, 232 Pa. 14, 81 A 58; Castor 
v. Schaefer, 224 Pa. 208, 738 A 329; 
Bentel v. Public Ledger Co., 69 Pa. 
Super. 71; Safian vy. American Ice 
Co., 66 Pa. Super. 419; Kerbaugh v. 
U. §. Express Co., Pa. Super. 
Bae DeKyne v. Smith, 42 Pa. Super. 


= ha 

[a] Rope extending between two 
wagons.—Whether defendants exer- 
cised due care in warning pedestrians 
at a crosswalk of the obstruction 
was for the jury. Young v. Herr- 
mann, 119 App. Div. 445, 104 NYS 


72 (aff 192 N. Y. 554 mem, 75 NE 
1118 mem]. 
[b] Operation of engine by con- 


tractor.—Whether a contractor to re- 
grade a street over which he had 
built a temporary bridge for pedes- 
trians was guilty of negligence in 
the operation of engines on the street 
drawing dirt cars, so as to be liable 
for injuries sustained by a pedestrian 
receiving a cinder in his eye thrown 
by an engine, was, under the evi- 
dence, for the jury. Coffer v. Erick- 
son, 61 Wash, 559, 112 P_ 643. 

93. Cal.—Szopieray v. West Berke- 
ley Express, etc., Co., 194 Cal. 106, 
227 P 720, 


1076 [44 C.J.] 


ing in the street;°4 or in the case of injuries arising 
from collisions between vehicles,®> or because of 
horses not being under control,®* or beeause of their 
running away,” or because of their having been in- 
securely fastened or unattended,®® or because of the 
manner in which a vehicle is loaded.*® 
facts present no conflict and furnish the basis for 
but a single inference and that favorable to de- 
fendant, his freedom from liability is to be deter- 
mined by the court as a matter of law.* 

Violation of statute or ordinance. 
nection between the violation of a statute as to the 


Conn.—Di Maio v. Yolen Bottling 
Works, 93 Conn. 597, 107 A 497. 

Del.—Skonieczny v. Churchman, 23 
Del. 226, 78 A 634. 

Ill.— Quinlivan v. Ready, etc., Coal 
Co., 202 Ill. A. 224. 

Mass.—Condelli v. American Sta- 
bles Co., 235 Mass. 141, 125 NE 357; 
Dowd v. Tighe, 209 Mass. 464, 95 NE 
8538; ‘Jachnig’ 'v. J. G. & B.S. Fergu- 
son Co., 197 Mass. 364, 83 NE 868. 

Mo.—Spivack v, J. Hahn Bakery 
Co., 214 SW 166; Troll v. Ehrler 
Drayage Co., 254 Mo. 332, 162 SW 
185; Kersulov v. Boehmer Coal Co., 
(A.) 237 SW _ 887; Heidemann  v. 
Kleine, (A.) 210 SW 913. 

N. J.—Napurana v. Young, 74 N. J. 
L. 627, 65. A 1052, 

N. Y.—Hallett v. S.  Liebmann’s 
Sons Brewing Co., 129 App. Div. 617, 
114 NYS 2382; Grotzky v. Rosary 
Flower Co., 61 Misc. 99, 113 NYS 
SBE 

Pa.—Ford v. Deigendesch, 261 Pa. 
247, 104 A 573; Mulhern v. Philadel- 
phia Homemade Bread Co., 257 Pa. 
22, 101 A 74; Garris v. Bell, 253 Pa. 
33, 97 A 1034. ° 

fa] Whether leaving a pile of 
scrap iron in street at a point where 
children were in the habit of coast- 
ing constituted negligence was a 
question for the jury. Feldman v. 
Riccordino, 58 Pa. Super. 114. 

94. O’Donnell v. Lange, 162 Mich. 
654, 127 NW 691, AnnCas1912A 847; 
Sulzberger, ete., Co. v. Page, (Tex. 
Civ. A.) 195 SW 928. 

95. U. S.—Ruppert v. Bennett, 218 
Fed. 450, 1384 CCA 250. 

Colo.—Coors v. Brock, 22 Colo. A. 
ATO a2b) P5599) 

Ind.—Winski v. Cleg, 81 Ind. A. 
560, 142 NE 130; Archer y. Ostemeier, 
56 Ind. A. 385, 105 NE 522. 

Towa.—Collins v. Wells, 140 Iowa 
304, 118 NW 401, 

Md.—Knecht v. Mooney, 118 Md. 
583, 85 A 775. 

Minn.—Notaro y. Mandel, 138 Minn. 
422,165 NW 267. 

Mo.—Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126 [an- 
swering certified questions (A.) 192 
SW 149]; Shedron v. Union Hlectric 
Light, etc., Co., (A.) 223 SW 760. 

Nebr.—Hackett v. Alamito Sani- 
tary Dairy Co., 90 Nebr. 200, 183 NW 
227, 41 LRANS 337, AnnCas1913A 829. 

N. Y.—Schwartz v. Wayne County 
Produce Co., 125 Misc. 252, 210 NYS 
479; Harding v. Cavanaugh, 91 Misc. 
511, 155 NYS 374 [aff 181 App. Div. 
968 mem, 167 NYS 1103 mem]; Har- 
ris v. Burns, 133 NYS 418. 

NMiC=Casada tv. Mords2 289 (N. 1G, 
744, 128 SE 344. 

R. I.—Parkhurst v. Revere Rubber 
Co., 120 A 440. 

Utah.—Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821; 
White v. Shipley, 48 Utah 496, 160 P 


441, 
136 


Wash.—Aitonen v. 
Wash. 369, 240 P 14: 

96. Larsen v. Ward Corby Co., 198 
Tll. A. 109; Raymond Syndicate v. 
American Express Co., 215 Mass. 140, 
102 NE 124; Keaveny v. Moran, 208 
Mass. 277, 94 NE 274; Galway v. 
Frankovich, 81 Pa. Super. 531; Fertel 
v. Peck, 80 Vt. 351, 67 A 818. 

97. Cal.—Parkin v. Grayson-Owen 


Morse, 
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jury.’ 


But if the 


The causal con- 


Co., 157 Cal. 41, 106 P 210; Breiden- 
bach v. M. McCormick Co., 21 Cal. 
A. 709, 132 P 771; Breidenbach v. 
M. McCormick Co., 20 Cal. A. 184, 
128 P 423. 

N. Y.—Hackett v. Lenox Sand, etc., 
Co., 187 App. Div. 211, 175 NYS 361; 
Furlong vy. Winne, etc., Co., 166 App. 
Diy. 882, 152 NYS 245 [app dism 222 
N. Y. 643 mem, 118 NE 1059 mem]; 
Gropp v. Great Atlantic, etc., Tea Co., 
141 App. Div. 372, 126 NYS 211 [rev 
on other grounds 205 N. Y. 617 mem, 
98 NE 1103 mem]; Ellis v. New York 
City, Rio. 4127 sApp., Divs: 328, 14d 
NYS 544; Schumer v. Max Blum Co., 
Inc., 188 NYS 462. c 

Pa.—Jordan y. Hisele, 273 Pa. 95, 
1146.-A675. : 

R. I.—Robinson v. Morris, 30 R. I. 


132373 A 611. 
ce: J. Michel 


Ss. D.—Davis  v. & 
31 S. D. 284, 140 NW 
98.. Ala.—Excelsior Steam Laun- 
ay, Co. v. Lomax, 166 Ala, 612, 52S 
47. 
Cal.—Parkin vy. Grayson-Owen Co., 
167 Cal. 741;31:06) 210° : 
Conn.—Hope y. Valente, 86 Conn. 
301, 85 A 541. 
Ill.—Fisher v. Charles Levy Cir- 
culating Co., 182 Ill. A. 393. 
Iowa.—Ferinac v. Italian Import- 
ing Co., 183 Iowa 991, 168 NW 81; 
Migliaccio v. Smith: Fuel Co., 151 
Iowa 705, 1830 NW 720. 
Kan.—Dehner v. American R. Ex- 
pressCo.,.112 Kan. 6185 2112 19415. 
Ky.—Rosenberg v. Dahl, 162. Ky. 
92, 172 SW 1138, AnnCasi916E 1110. 
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Mass.—Flynn v. O’Riordan, 211 
Mass. 477, 98 NE 31. 
Mich. — Hogendyk v. Consumers’ 


Ice Co., 194 Mich. 631, 161 NW 842; 
Calliari v. Fisher, 190 Mich. 56, 155 
NW 689; Doyle y. Detroit Omnibus 
Line Co., 105 Mich. 195, 62 NW 10381. 

Minn.—Griggs v. Fleckenstein, 14 
Minn. 81, 100 AmD 199. 

Mo.—Crone y. St. Louis Oil Co., 
176 Mo. A. 344, 158 SW 417; Miller 
v. United R. Cos., 155 Mo. A. 528, 134 
SW 1045. : 

N. J.—Belles v, Kellner, 67 N. J. L. 
255, 51 A 700, 54 A 99, 91 AmSR 429, 
57 LRA 627 [aff 66 N. J. L. 561, 48 
A 1010]; Ulbricht v. Onist Baking 
Co., (Sup.) 128 A 577. 

N. Y.—Aldrich vy. Borden’s Con- 
densed Milk Co., 201 N. Y¥. 564, 94 
NE 608; Hackett v. Lenox Sand, etc., 
Co., 187 App. Div. 211, 175 NYS 361; 
Albert v. Bleecker St., etc., R. Co., 
2 Daly 389. 

N. D.—La Point vy. Hodgins Trans- 
fer Co., 48 N. D. 1032, 188 NW 166. 

Pa.—Jordan v. Hisele, 273 Pa. 95, 
116 A 675. 

Wash.—Glover’v. Richardson, etc., 
Co., 64 Wash. 4038, 116 P 861; Kahaley 
v. Frye, 62 Wash. 48, 113 P 274. 

Eng.—Lynch y. Nurdin, 1 Q. B. 29, 
41 HCL 422, 113 Reprint 1041; Wat- 
son v. London, etc., R. Co., 14 L. T. 
Rep. N. S. 2538. ' 

99. Hardwick v. Figgers, 26 Ga. A. 
494, 106 SH 738; Rehthaler v. Crane 
Co., 218 Ill. A. 267; Johnson v. Dek- 
ker, 187 Ill. A. 240; Thomas vy. Nassau 
Electric R. Co., 185 App. Div. 326, 
172 NYS 817; Weber v. Becker, 136 
NYS 119. 

1. Ga.—Bowen v. Smith-Hall Gro- 


[§§ 3941-3942 


use of highways and an accident may be so clear 
on undisputed facts as to be a question of law,? but 
in other situations it is a question of fact for the 


[§ 3942] bb. Contributory Negligence. A verdict 
should be directed for defendant on the ground of 
contributory negligence, in an action for injuries re- 
ceived in a public street, only where reasonable 
minds would agree that the injury was caused by 
contributory negligence and there is no evidence 
on which the jury might reasonably find otherwise.* 
And where the evidence is conflicting and the infer- 


cery Co., 22 Ga. A. 54, 95 SE 322. 

Ill.— Foster y. Frank Parmeleée Co., 
179. Ill. A,-21. 

lowa.—Howell vy. Mandelbaum, 160 
ii 119, 140 NW 397, AnnCas1915D 

Mo.—White v. Metropolitan St, R. 
Co., 195 Mo. A. 310, 191 SW 1122. . 
a Y.—Cohen v. Goodman, 133 NYS 

Pa.—Reibstein v. Abbott’s Alderney 
Dairies, 264 Pa. 447, 107 A 776; Cress- 
man v. Lakoff, 263 Pa. 567, 107 A 
218; Riedenauer v. McMahon, 240 
Pa. 179, 87 A 572; Landy v. Hamil- 
ton, 221 Pa. 50, 69 A 1121. 

2. Steinkrause y. Eckstein, 170 
Wis.. 487, 175 NW 988. 

3. Briggs v. Lake Auburn Crystal 
Ice Co., 112 Me. 344, 92 A 185; Stein- 
krause v. Eckstein, 170 Wis. 487, 175 
NW 988. 

4 Cal.—Regan vy. Los Angeles Ice, 
etc., Co., 46 Cal. A, 513, 189 P 474. 

Ill.— Murphy v. Chicago; 185 Ill. A. 
spas Reagan v. Borgeson, 173 Ill. A. 


Mass.—Crimmins y. Armstrong 
Transfer Express Co., 217 Mass. 155, 
104 NE 457; Donovan y. Bernhard, 
208 Mass. 181, 94 NE 276. 

Mich,—Steinberg v. Builders’ Lum- 
ber, etc., Co., 238 Mich. 181, 212 NW 
960; Apps v. Walters, 216 Mich. 17, 
184 NW 421. 

Minn.—tTerrill vy. Virginia Brewing 


Co., 130 Minn. 46, 153 NW 136, LRA 
1915H 1028, AnnCas1917C 453: Mc- 
Aweeny y. Journal Printing Co., 114 


Minn. 262, 130 NW 1103. 

Mo.—Stone v. Leritz, 182 Mo. A. 
315, 170 SW 400; Wyler v. Ratican, 
150 Mo. A. 474, 131 SW 155. 

_ N. J.—McAvoy v. Paterson Brew- 
ing, etes,: Go.) 78. Neos Hevess: ers uA 


N. Y.—Brown vy. Roberts, 154 App. 
Div. 280, 188 NYS 833, 152 App, Div. 
937 mem, 137 NYS 1112 mem; Beller 
v. Levy, 68 Misc. 182, 124 NYS 411 
[rev 127 NYS 2387]; Cherbuliez . v. 
cia bein MSG: 613, 111 NYS 516. 

ex.—Keevil v. Ponsford, . AY 
173 SW 518. (Cia 

{a] It is not negligence, as a 
matter of law: (1) To walk on the 
roadway instead of on the sidewalk. 
Cirpriano v. Casalla, (N. J. Sup.) 130 
A885. (2) To cross the street diago- 
nally (Seabut v. Ward Baking Co., 
231 Mass. 339, 121 NE 23: McDonald 
v. Bowditch, 201 Mass. 339, 87 NE 
585) (8) or at a place other than the 
regular crossing (Salter vy. Carlisle, 
206 Ala. 163, 90 S 283). (4) To fail 
to keep up a vigilant watch while 
crossing street at crossing. Patton 
v. Morrin-Powers Mercantile Co., 231 
Mo. 298, 132 SW 684; Knapp v. Bar- 
rett, 216 N. Y. 226, 110 NE 428. (5) 
For a street car passenger to ride 
with his right foot on the running 
board and with his left foot on the 
platform. Tetreault v. Connecticut 
Co., 81 Conn. 556, 71 A 786. (6) 
To run a motor cycle at a rate of 
ten miles an hour on a city street. 
Squier v, Davis Standard Bread Co., 
181 Cal. 533, 185 P 391. (7) For a 
boy twelve years old to play on the 
sidewalk, although he sees a cart ap- 
proaching. Ehrlich v. New York, 78 


‘Mise. 373, 138 NYS 294. 


[b] It cannot be held, as a matter 


For later cases, developments and changes in the law see cumulative Annotations, samie title, page and notenumber, 
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§ 3942] 


ences to be drawn from it are not clear, the question 
whether plaintiff has exercised such care and dili- 
gence to avoid injury, as was to be expected of a 


of law (1) that a boy of twelve, a 
passenger ona Street car, who rested 
his left arm on the window sill with 
some part of the arm protruding 
outside the. window, and was injured 
by a passing truck, should have ap- 
prehended the possibility of danger 
from the truck driven in violation of 
traffic regulations. Kutchai v. More- 
ton, 218 Mich. 242, 187 NW 339. (2) 
That one driving a gentle and city- 
broke horse is guilty of negligence 
in failing at all times to have such 
a grip on the reins that he might 
control the horse if suddenly fright- 
ened by the cracking of another 
driver’s whip. U. S. Express Co. v. 
Taylor, (Tex. Civ. A.) 156 SW 617. 
(3) That a person is in fault in fail- 
ing to look and listen, if misled with- 
out his fault, or where the surround- 
ings may excuse such _ failure, 
Heidenreich v. Bremner, 260 Ill. 439, 
103 NE 275 [aff 176 Ill. A. 230]. (4) 
That a child three years and eight 
months old, who stood behind a 
wagon in the street crying for a toy 
thrown under it, should have antici- 
pated that the team might be backed 
against her, so as to be guilty of 
contributory negligence, barring re- 
covery for such negligence. Dowd v. 
Tighe, 209 Mass. 464, 95 NE 853. (5) 
That a pedestrian, who, before start- 
ing to cross a street, looked both 
ways, and seeing no team, because 
none was in sight, started across, and 
when he had gone a third or half of 
the way was run into by a team, 
that constant vigilance was required 
of him, or that he was required to 
look again for approach of teams. 
Hammond vy. Harjohn, 95 Vt. 308, 115 
A 100. 

[ec] Pusheart peddier—As under 
the common law and by statutory 
recognition, there has been a well- 
recognized use of highways and 
streets by hawkers and _ peddlers, 
carrying their wares on their per- 
sons or otherwise, the presence in 
a street of a pushcart peddler, who 
was injured in a collision, was not 
contributory negligence per se pre- 
cluding a recovery of damages. Col- 
lender v. Reardon, 133 App. Div. 738, 
123 NYS 587 [rev 121. NYS 531]. 

[d] Emergency.— That decedent, 
killed by having taken the wrong 
course in an emergency, was not 
wholly without fault. in getting into 
danger, did not pretlude, as a mat- 
ter of law, recovery for defendant's 
negligence. wera) eal Goldberg, 26 
Gal, A. 318,147 P90. 

5. U. S.—Jacoby v. Kelley, 296 
Fed. 590; Taxi Serv. Co. v. Phillips, 
187 Fed.’ 734, 109 CCA 482. 

Ala.—Brown v. Yielding, 206 Ala. 
504, 90 S 499; Ward v. Meadows, 
205 Ala, 432, 88 S 427; Ray v. Bran- 
nan, 196 Ala. 113, 72 g 16; Adler v. 
Martin, 179 Ala. 97, 59 S 597. 

Ariz.—Marchese v. Metheny, 23 
Ariz. 333, 203 P_567. 

Ark.—Terry Dairy Co, v. Parker, 
144 Ark. 401, 223 SW 6; Wells v. 
Shepard, 135 Ark. 466, 205 SW 806. 

Cal.—Gett v. Pacific’ Gas .etc:,.Co:, 
192 Cal, 621, 221 P 376; Burgesser Vv. 
Bullock, 190. Cal. 673, 214 P 649; 
Haines v. Fewkes, 190 Cal. 477, 213 
P 490; Shupe v. Rodolf, 185 Cal. 371, 


197 P 57; Johnson v. Thomas, 5: Cal. 
Unrep. Cas. 256, 48 P 578; Towne 
v. Godeau, 70 Cal. A. 148, 932 P By 1010; 


Soukolan v. Cadillac Taxi Co., 68 Cal. 
A. 604, 229. P 1015; Wiley ‘v. Cole, 
67 Cal. A. 762, 228 P 550; Phillips 
v. Hobbs- Parson Co 67; Cal. A. 199, 
DOS 2a (War ae Courviosier v. Burger, 61 
Cal. A. 470, 215 P 93; Cooper v. Vu- 
cinich, 538 Cal. A. 166, 201 P 351; 
Park v. Orbison, 43 Cal. A. 74, 184 P 
(428; Brown’ v. Brashear, 22 Cal. A. 
135, 183 P 505; Scharpf v. Union Oil 
'Co., 19 Cal. A’ 100, 124 P 864; Mc- 
Kernan ie Los Angeles Gas, etc., Co; 
16 Cal, A. 280,116 P 677. 
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Colo.—Louthan v. Peet, 66 Colo. 
204, 179 P 185; Denver City Tramway 
Ak Wright, 47 Colo. 366, 107 P 

Conn.—Lampe v. Simpson, 138 A 
141; Mezzi v. Taylor, 99 Conn. 1, 120 
A 871; Russell v. Vergason, 95 Conn. 
431, Tank oe 625; Kishalaski v. Sulli- 
van, 94 Conn. 196, 108 A 538; Case 
Ver selark, 83 Conn. 183, 76 A 518; 
weet v. Shearer, 83 Conn. 73, 75 A 


Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRAI917A 306; Martin 
v. McAfee, 31 Ga. A. 690, 122 SE 71; 
Cohn v. Buhler, 30 Ga. A. 14, 116 SE 
864; Streetman y. Bussey, 25 Ga. A. 
694, 104 SE 517; O’Dowd v. Newn- 
ham, 13 Ga. A. 220, 80 SE 36 

Ill.—Morrison v. Flowers, "308 Ill. 
189, 139 NE 10; Ford v. Hine Bros. 
Co., 237, Ill. 463, 86 NE 1051; Hiber- 
nian Banking Assoc. v. True, 228 fil. 
A. 194; Kehr v. Snow, etc., Co., 
Ill. A. 403; Linehan v. Morton, 
Ill. A. 70; Rehthaler v. Crane Co., 
218 Ill. A. 267; Heidenreich v. Brem- 
ner, 176 Ill, 230 [aff 260 a 439, 103 
NE 375]. 

Ind.—Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 
353; Winski v. Clegg, 81 Ind. A. 560, 
142 NE 130; Fame Laundry Co. v. 
Henry, (A.) 131 NE 411; Cole Motor 
Car Co. v. Ludorff, 61 Ind. A. 19, 111 
NE 447; Rump y. Woods, 50 Ind. A. 
347, 98 NE 369. 

Iowa.—McElhinney v, Knittle, 199 
Iowa 278, 201 NW 586; Teufel v. 
Hayes, 197 Iowa 340, 196 NW 1022; 
Johnson vy. Kinnan, 195 Iowa 720, 
192 NW 863; Read v. Reppert, 194 
Iowa 620, Nelson  v. 
Hedin, 184 Iowa 657, : 
Pilgrim v. Brown, 168 Iowa 177, 150 
NW 1; Holderman v. Witmer, 166 
Iowa 406, 147 NW 926; Stokes v. Sac 
City, 162 Iowa 514, 144 NW 629. 

Kan.— Hughes v. Hudson-Brace 
Motors Cou, dt Gkiam: (39% 20 (es 705? 
Kelly v. Vucklich, 111. Kan. 199, 206 
P 894; Williams v. Benson, 87 Kan. 
421, 124 P 531; Johnson v. Kansas 
City Home Tel. Co., 87 Kan, 441, 124 P 
52 


Ky.—Tupman v. Schmidt, 200 Ky. 
88, 254 SW 199; Weil v. ‘Kreutzer, 
134 Ky. 63, 121 "SW 471, 24 LRANS 
DOs 

Me.—Shaw v. Bolton, 122 Me: 232, 
119 A'801; Meserve v. Libby, 115 Me. 
282, 98 A "754, 

Md.—Greenbaum v. Costa, 137 Ma. 
624, 113 A 79; Maryland Tee Cream 
Con Va Woodburn, 133 Md. 295, 105 A 
269; American Tixpress Co. v. State, 
132'Md. 72, 103 A 96; Baltimore City 
Taxicab Co. v. Emanuel, 125 Md. 246, 
93 A 807. 

Mass.—Marsh vy. Beraldi, 157 NE 
347; O’Connor vy. Hickey, 156 NE 838; 
Hart v. Morris, 156 NE 15; Direnski 
vy. Eastern Massachusetts St. R. Co., 
244 Mass. 313, 188 NE 554; Bengle 
v. Cooney, 243 Mass. 10, 136 'NE 812; 
Woodman y, Powers, 242 Mass. 219, 
136 NE 352; Millay v. Town Taxi, 
Inc., 242 Mass. 314, 136 NE 127; Rey- 
nolds v. Murphy, 241 Mass. 20'5, 135 
NE 116; Walters v. Davis, 237 Mass. 
206, 129 NE 443; Dube v. Keogh Stor- 
age Co., 236 Mass. 488, 128 NE 782; 
Quinlan v. Hugh Nawn Contracting 
Co., 235 Mass. 190, 126 NE 369; 
Cowles v. Springfield Gas Light Co., 
234 Mass. 421, 125 NE 589; Hmery 
v. Miller, 231 Mass. 243, 120 ‘NE 655; 
Miller v. Flash Chemical Co; 230 
Mass. 419, 119 NE 702; Chaplin v. 
Brookline Taxi Co., 230 Mass. 155, 
119 NE 650; Booth’ v. Meagher, 224 
Mass. 472, 413 NE 367; Patrick v. 
Deziel, 923 Mass. 505, 112 NE 223; 
Walker v. Gage, 223 ass. 179, iii 
NE 766; Shipelis v. Cody, 214 Mass. 
452, 101 NE 1071; Lucarelli vy. Boston 
Bil, SX, Cou a8 “Mass. 454, 100 NE 
632; Rasmussen v. Whipple, 211 Mass. 
546, 98 NE 592; Dowd v. Tighe, 209 
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reasonably careful and eed person, under the 
circumstances, is for the jury.® 
the contributory 


Hence, for example, 
negligence of a pedestrian is ordi- 


Mass. 464, 95 NE 853; Gray v. Batch-! 


elder, 208 Mass. 441, 94 NE 702; 
Longley v. New Eng land Tel., ete., 
Co., 205 Mass. 46, 90 NE 1145; 


Jaehnig vy. J. G. & B. S. Ferguson 
Co., 197 Mass. 364, 83 NE 868; Dorr 
v. Schenck, 187 Mass. 542, 73 NE 532. 

Mich. —Frary Vv. Grand Rapids 
Taxicab Co., 227 Mich. 445, 198 NW 
897; Jordan’ v. Burghardt, 927 Mich. 
301, 198 NW 898; Salke v. Burnham, 
223° Mich. 77, 193 NW 902; Quinn v. 
Bradley, 218 Mich. 682, 188 NW 443; 
Kutchai yv. Moreton, 318 Mich. 242° 
187 NW 339; Metcalf v. Peerless 
Laundry, ete., Co., 215 Mich. 601, 
184 NW 482; Niedzinski v. Coryell, 
215 Mich. 498, 184 NW 476; Church 
v. Stoldt, 215 Mich. 469, 184 NW 469; 


Degens v. Langridge, 314 Mich. 573, 


183 NW 28; Kelley v. Keller, 211 
Mich, 404, 179 NW 237; Black v. 
Parke, 211 Mich. 274, 178 NW 700; 
Beno v. Kloka, 211 Mich. 116, 178 NW 
646; Dier v. Voorhees, 200 Mich. 510, 
167 NW 26; Hogendyk v. Consumers’ 
Ice Co., 194 Mich, 631, 161 NW 842; 
Bouma y, Dubois, 169 Mich. 422, 135 
NW 322; Ketchum v. Fillingham, 162 
Mich. 704, 127 NW 702; Gerhard v. 
Ford Motor Co., 115 Mich. 618, 119 
Nw 904, 20 LRANS 232. 
Minn.—Olesen v. Noren, 161 Minn. 
113, 201 NW 296; Pach v. Chippewa 
per nes Corp., 161 Minn. 125, 201 NW 


293; Klare vy. Peterson, 161 Minn. 
16, 200 NW _ 817; Stanger v. Thomp- 
son, 153 Minn. 488, 190 NW 897; 


Soderberg v. Taney, 152 Minn. 376, 
188 NW 993; Behrens vy. Hawkeye 
Oil" Co.) 151. Minn. 478, 187 NW 605; 
Shearer vy. Dewees, 151.Minn. 380, 186 
NW. 793; Unmacht v. Whitney, 146 
Minn. 327, 178 NW 886; Hillstrom v. 
Mannheimer, 146 Minn. 202, 178 NW 
881; Stapp v. Jerabek, 144 Minn. 439, 
175 NW 1008; Lindell v. Citizens’ Ice, 
ete., Co., 143 "Minn. 479, 172 NW 802; 
Daly v. Curry, 128 Minn, 449, 151 
NW 274; Gronlund v. Cudahy Packing 
Cole 127. SMeinns 75 15s U50 INWs Scere 
Wendt v. Bowman, 126 Minn. 509, 148 
NW 568; Liebrecht v. Crandall, 110 
Minn. 454, 126 NW 69; Arseneau v. 
Sweet, 106 Minn. 257, 119 NW 46; 
Richardson y. Davis, 94 Minn. 315, 
102 NW 868. 

Mo.—Brown v. Conser Laundry Co., 
246 SW 166; McKenna v. Lynch, 289 
Mo. 16, 2338 SW 175; Stack v. General 
Baking Co., 283 Mo. 396, 223 SW 89; 
Sullivan v, Chauvennet, 282 Mo. 649, 
222 SW 759; Roper v. Grenespon, 273 
Mo. 288, 198 SW 1107, LRA1918D 
126; Patton v. Morrin-Powers Mer- 
cantile Co., 231 Mo. 298, 132 -SW 
684; Straub v. Laclede Gaslight Co., 
(A.) 287 SW 1061; Jedlicka v. Shack- 
elford, (A.) 270 SW 125; White v. 
Pupillo, (A.) 263 SW 1011; White v. 
Handy, (A.) 245 SW 613; McDonald 
v. St. Louis United R. Cos., 211 Mo. 
A. 149, 245 SW 559; Ramsay v. 
Volkening, (A.) 245 SW 212; Ford 
v. Dowell, (A.) 248 SW _ 366; Scott 
v. McLennan, (A.) 242 SW 140; Flach 
v. Ball, 209 Mo. A. 389, 240 SW 465; 
Latham v. Hosch, 207 Mo, A. 381, 233 
SW 84; Alyea v. Junge Baking Co., 
207 Mo. A. 687, 230 SW 341; Schino- 
gle v. Baughman, (A.) 228 SW 897; 
Weiss v. Sodemann Heat, etc., Co., 
(A.) 227 SW 837; Minnis v. William 
J. Lemp Brewing Co., (A.) 226 SW 
999; Walden v. Stone, ta} 223 SW 
136; Hopfinger v. Young, (A.) 179 
SW 747; Heartsell v. Billows, 184 Mo. 
A. 420, 171 SW 7; Stone v. Leritz, 
182 Mo, A. 315, 170 SW 400; Dris- 
coll v. Nelson, 185 Mo. A. 300, 170 
SW 377; Brickell v. Williams, 180 
Mo. A. 572, 167 SW 607; Bongher 
v. Ziegenhein, 165 Mo. A. 328, 147 
SW 182; Wyler v. Ratican, 150 Mo. 
A. 474, i131 Sw 155; Shamp v. Lam- 
bert, 142 Mo. A. 567, 121 SW 770. 

Mont.—Pucket v. Sherman, 63 Mont. 
395, 205 P 250; Williams v. Hample, 
62 Mont. 594, 205 P 829. 
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narily for the jury,® as is that of a child playing | in the street,’ or a person working in the street,® 


Nebr.—Day v. Metropolitan Utili- 
ties Dist., 214 NW 647. 

N. J.—Jackson v. Geiger, 126 A 
438; Brockstedt v, Meltzer, 111 A 812; 
Carey v. Deems, 101 N. J. L. 419) 


129 A 191; Dickerson v. Mutual Gro- 
cery Co., ANGUS Nude ole 118, 124 A 
785; Tischler vy. Steinholtz, 99 NEST 


i 149, 122 A 880; Rinaldi v. Levgar 
Structural: Co.;-97 NJ.) L162). 117 
A 42; Bennet v. Leeds, 96 N. J. L. 
405, 115 A 750; Galenter v. Peti, 96 
Nejida. Sane 10, 114 A 408; Baker v. 
Fogg, etc., Co., 95 N. J. L. 230, 112 A 
406; Nolan v. Davis, 95 N. J. ays 227, 
112, A 188; Desmond v. Basch, 94 
ANY Zucted ey} thas 52, 108 A 362; Siegeler Vv. 
Neuweiler, Sip Naecde ele 273, 102 A 
349; Pyers v. Tiers, 89 N. iit Tei 520, 
99 A 130; Pool v. Brown, 89 N. te 
314, 98 A 262; Fox v. Great Aientic 
etc., Tea Co.,. 84. N. J. L, 726, 87 A 
339; Meyer v. Creighton, 83 NC Eetseaay 
749, 85 A 344; Higgins v. Public Serv. 
R. 'Co., 79 No J. UL. 471, 76 A 1028; 
Merklinger v. Lambert, 76 N. J. ‘ti 
806, 72 A 119; Webster v. Wickham, 
(Sup.) 185 A 781; Reiss v. Bamberger, 
(Sup.) 127 A 325; Cohen v. O’Brien, 
(Sup.) 127 A 321; Lyons v. Volz, 
(Sup.) 114 A 318. 

N. Y.—Grulich v., Paine,7231. N.Y. 
311, 133 NE 100; Wirth v. Burns, 229 
N. Y. 148, 128 NE 111; Ward v. In- 
ternational R. Co., 206 Ny. 83, 99 
NE 262, AnnCasi914A 1170; Johnson 
v. New York, 186 N. Y. 139, 78 NB 
715, 116 AmSR 545, 9 AnnCas 824; 
Irish v. Hepp, 210 App. Div. 149, 205 
NYS 474; Kimball v. Brill, 205 App. 
Div. 776, 200 NYS 2381; Donnelly v. 
Yuille, 197 App. Div. 59, 188 NYS 603; 
O’Neill v. Ewert, 189 App. Div. 221, 
178 NYS 506; Hollaran v. New York, 
168 App. Div. 469, 153 NYS 447; Tol- 
chinsky v. New York, 164 App. Div. 
636, 149 NYS 1016 [aft 220 N.Y. 63838 
mem, 115 NE 1053 mem]; Brown v. 
Roberts, 154 App. Div. 280, 138 NYS 
833; Cowell v. Saperston, 149 App. 
Div. 373, 134 NYS. 284;) Berler vy. 
Kane, 139 App. Div. 76, 123 NYS 835; 
Collender v. Reardon, 138 App. Div. 
738, 128 NYS 587% [rev 121 NYS 581]; 
Bokor v. Koehler, 135 App, Div. 914, 
119 NYS. 1115 [aff 116 NYS 540]; 
Doyle v. Foster, 128 App. Div. 279, 
112 NYS 673, 128 App. Div. 281, 112 
NYS 675; Rohde v. Mantell, 107 App. 
Div. 621, 95 NYS 5; Rush vy.) Joseph 
H. Bauland Co., 82 App. Div. 506, 81 
NYS 830; Sondheim v. Nassau Brew- 
ing Co., 60 App.. Div. 463, 69. NYS 
880; Blum v. Gerardi, 111 Misc. 617, 
182 NYS 297; Kayser v. New York 
Mail Co., 75 Misc. 474, 183 NYS 440; 
Hershkowitz v. Moton Realty Co., 
194- NYS 806; Paulsen y. Bierman, 
178 .NYS 267; Ferraro v. Cooper, 176 
Dad 67; Weber v. Becker, 136 NYS 
1 

N. C.—Davis v. Long, 189 N, C..129, 
126. SE 321; Cooke v. Jerome, 172 N. 
C. 626, 90 SE 767. 

Oh.—Decker v. Mitchell, 10 Oh. A. 
438,429 O.°C. A, 658; Puccini v. Cin- 
einnati, 15 OhS&CP’ 608, 38 OhNPNS 

Okl.—Mitchell v. Aaronson, 91 Ok]. 
82, 216 P 102. 

Pa.—Roberts v. Freihofer Baking 
Co.; 283 Pa. 573, 129 A 574; Robb v. 
Quaker City Cab Co., 283 Pa. 454, 
129 A 331; Greene v. Philadelphia, 279 
Pa. 389, 124 A 184; Le Van yv. Mc- 
Lean, 276 Pa. 361, 120 A 395; Rosen- 
thal v. Philadelphia Phonograph Co., 
274) Pay 236, UTA ~ 790°.) Mish. jv; 
Stulb, 274 Pa, 87, 117. A..789; Idell 
v. Day, 273 Pa. 34,116 A 506, 20 ALR 
1429; Mooney v. Kinder, 271 Pa. 485, 
115 A 826; Piper v. Adams Express 
Co., 270 Pa. 54, 113 A 562; Mackin v. 
Patterson, 270 Pa. 107, {12 A 738; 
Joyce v. Smith, 269, Pa. 439, 112 A 
549; Schweitzer v. Quaker City Cab 
Co., 269 Pa. 291, 112 A 442; Bew v. 
John Daley, Inc., 260 Pa, "418, 103 
A 832; Banks v. M. L. Shoemaker & 
Co., Ltd., 260 Pa. 280, 103 A 1734; 


Oelrich v. Kent, 259 Pa. 407, 103 A 
109; Washington v. Gulf Refining Co., 
257 Pa. 157, 101 A 317; Wilson v. Mit- 
ton, 257 Pa. 86, 101 A 316; Miller v. 
Tiedemann, 249 Pa, 234, 94 A 835; 
Walleigh v. Bean, 248 Pa. 339, 93 A 
1069; Lewis’ v. Wood, 247 Pa, 545, 
93 A 605; Kurtz v. Tourison, 241 Pa. 
425, 88 "A 656; Donald v, Parker, 
79 Pa. Super. 212; Hanley v. Bakey, 
77 Pa. Super. 86; Maloy v.” Steiner, 
73 Pa..Super. 450; "Fairman v. Dorney, 
73 Pa. Super. 238; Gillespie v. Shafer, 
69 Pa. Super. 389; Feldman v. Ric- 
cordino, 58 Pa, Super, 114; Thomas v, 
Stern, 26 Pa. Dist. 468; Gower v. 
Harrisburg, 2 Pa. Dist. & Co. 505. 

R. I.—Champagne v. General Bak- 
ing Co., 186 A 8389; Whalen v. Har- 
ris, 121 A 114; Parkhurst v. Revere 
Rubber Co., 120 A 440; Woodward v. 


O’Driscoll, 44 R. I. 487, 118 A 869; 
Jacobson y. O’Dette, 42 R. I, 447, 
ie A 653; Gouin v. Ryder, 87 A 


S. C.—Mooney vy. Gilreath, 124 S. C. 
1, ee SE 186. 

S. D.—Cameron v. Miller, 43 S. D. 
429, 180 NW 71. 

Tenn.—Studer v. Plumlee, 130 Tenn. 
517, 172 SW 305; Leach v. Asman, 
130 Tenn, 510, 172 SW ae oar v. 
Burgess, 8 Tenn. Civ. A. 

Tex.—Moss_ v. UA reg vot, A.) 
249 SW 259; Wells v. Keeler, (Gly: 
A.) 173 SW 926; U. S. Express Co. v. 
Taylor, (Civ. A.) 156 SW 617; Hous- 
ton Packing Co. v, Johnson, (Civ. 
A.) 154 SW 693. 

Utah.—Freedman v. Bottling Co., 
54 Utah 513, 182 P 843. 

Vt.—Lachance yv. Myers, 98 Vt. 498, 
129 A 172; Hammond y. Harjohn, 95 
Vt. 308, 115 A 100; Bianchi v. Millar, 
94 Vt, 378, 111 A 524; Aiken v. Met- 
calf, 90 Vt. 196, 97 A 669. 

Va.—Green v. Ruffin, 141 Va. 628, 
125. SE 742, 127 SE 486; Core v. 
Wilhelm, 124 Va. 150, 98 SE 27. 

Wash.—Bone v. Yellow Cab Co., 129 
Wash. 503, 225 P 440; Lee v. Inde- 
pendent Dairy, 127 Wash. 622, 221 P 
309; Campbell v. Dingley, 127 Wash. 
579, 221 P 308; Moorman v. Byron, 
127 Wash. 522, 221 P 297; Rhimer v. 
Davis, 126 Wash. 470, 218 P 198% 
eae v. Johns, 125 Wash. 387, 216 

2; Simonson v, Huff, 124 Wash. 
549. "915 P 49; Wood v. Lawrence, 122 
Wash. 698, 210 P 193; Danielson v. 
Carstens Packing Co., 121 Wash. 645, 
210. P 12;. Wickman’ v. Lundy, 120 
Wash. 69, 206 P 842; Carlson v. Her- 
bert, 118 Wash. 82, 203 P 30;, Lind- 
strom v. Seattle Taxicab Con: Le 
Wash. 307, 199 P (289% Elmberg vw 
Pielow, ees Wash, 589, 194° P 649; 
Olsen vy. Peerless Laundry, 111 Wash, 
660, 191 P 756; Westervelt v. Schwa- 
bacher, 104 Wash. 418, 176 P 545; 
Locke v. Greene, 100 Wash. 397, 171 P 
245; Tooker v. Perkins, 86 Wash. 567, 
150 P 1138; Mickelson v. Fischer, 81 
Wash. 428, 142 P 1160; Chase v. Seat- 
tle Taxicab, etc., Co., 78 Wash. 537, 
139 P 499; Mosso v. BE. H. Stanton 
Co., 75 Wash, 220, 184 P 941, LRA 
1916A 943; Lewis v. Seattle Taxicab 
Coy 7%2 Wash. 320, 130 P 341; Hille- 
brant v. Manz, 71 Wash. 250, 128 P 
892; Burger v. Taxicab Motor Co., 66 
Wash. 676, 120 P 519. 
dant Va.—-Beane v. Keyser, 137 SE 

Wisi—Tozon v. Leamon Bakery 
Co., 186 Wis. 84, 202 NW 296; Kielich 
v. Whittaker, 183 Wis. 470, 198 NW 
270; Shanley v. Monarch Coffee Co., 
182 Wis. 231, 196 NW 227; Callies 
v. Reliance Laundry Co., 182 Wis. 538 
195 NW 975; Geffert v. Kayser, 17 
Wis, 571, 192 NW. 26; Wappler v. 
Schenck, 178 Wis. 632, 190 NW 555; 
Drakenberg v. Knight, 178 Wis. 386, 
190 NW 119; Werner v. Yellow Cab 
Co., 177 Wis. 592, 188 NW 177; Gil- 
more v. Orchard, 177 Wis. 149, 187 
NW 1005; Pisarke v. Wisconsin Tun- 
nel, etc., Co., 174 Wis. 377, 183 NW 
164; Shortle v. Sheill, 172 Wis. 53, 


178 NW 304. © 

[a] Where an invalid in a rolling 
chair was left by her attendant in 
the cartway of a street while she 
went to deliver a package, an un- 
hitched horse and wagon were about 
twenty-five feet behind her, and the 
horse backed upon the chair injur- 
ing the occupant, the question of the 
occupant’s negligence was for the 
jury. Stevenson vy, U. S. Express Co., 
aoe Pa. 59, 70 ‘A’ 275, 128 AmSR 

[b] Where plaintiff’s horse while 
being driven through a city on circus 
day became frightened at a freak ani- 
mal in a case being shown as a part 
of the circus menagerie, whether she 
exercised ordinary care in driving 
under the circumstances was. for the 
jury. Stokes v. Sac City, 162 Iowa 
514, 144 NW 639. 

[c] The question of plaintiff’s 
negligence in leaving team unhitched 
was for the jury in an action for 
damages for injuries to plaintiff in 
trying to stop his team after it was 
frightened by defendant’s team and 
started to run away. Calliari v. 
Fisher, 190 Mich. 56, 155 NW 689. 

[d] Care of driver as to obstruc- 
tion in street.—In an action for inju- 
ries to plaintiff by a horse becoming 
frightened and running away, owing 
to the movement of a rope permitted 
to hang from the false work of a 
trestle being constructed across a 
street, evidence required submission 
of plaintiff’s negligence to the jury. 
Pennsylvania Steel Co. v. Wilkinson, 
107 Md. 574, 69 A 412, 16 LRANS 
200. 

6 U. S.—Hoagland v. Canfield, 160 


Fed. 146. 

Cal.—McKernan vy. Los Angeles 
oF ete., Co., 16 Cal. A. 280, 116 P 

Colo.—Bonfils v. Hayes, 70 Colo. 
336, 201 P 677. 

Fla,— Postal Tel.-Cable Co. v. Scott, 
T6 Bla. 336). 7908" 767. 

Ill.— Heidenreich v. Bremner, 260 
T11.% 439, '1.03)' NEY 275" fafl 276 Tir Az 
230]; Wadley v. Schwartz Bros. Ex- 
press Co., 211 Ill. A. 44; Reagan v. 
Borgeson, 173 Ill. A. 100 

Me.—Palmer vy. Orlandéllo, 123 Me. 


570, 124 A 73, 
Schmidt, 106 


Md.—Geiselman vy. 
Md. 580, 68 A 202. 

Mass.—Di Iorio v. Jordan Marsh 
Co., 211 Mass. 280, 97 NE 905; Mur- 
phy v. Withington, 194 Mass. 28, 79 
NE. 783. 

Mich.—Jordan_v. Burghardt, 227 
Mich. 301, 198 NW 893. 

Minn. — Lindell v. Citizens’ Ice, etc., 
Co., 148 Minn, 479, 172 NW 802. 

Mo.—Jamieson: v. Western Union 


Tel. Co., (A.) 279 SW 186; Vaughn 
v. Wm. J. Lemp Brewing” Co., 162 


Mo. A. 48, 182 SW 2938. 
N. Y.—Hollaran v. New York, 168 
App. Div. 469, 153 NYS 447; Hickman 
v. Schimper, 125 App. Div, 216, 106 
NYS 325; Young v. Herrmann, 119 
App. Div. 445, 104 NYS 72 [aft 192 
N.Y. 554 mem, 85 NE 1118 mem]. 

Pa.—Boggs v. Jewell Tea Co., 263 
Pa. 413, 106° A 81 

Wash.—Coffer  v. Erickson, 61 
Wash, 559, 112 P 648. 

7. Jaehnig v. J. G. & B.S. Fer- 
guson Co., 197 Mass. 364, 88 NE 868; 
Driscoll v. Nelson, 185 Mo. <A. 300, 
170 SW 3877; Tolchinsky v. New York, 
164 App. Div. 636, 149 NYS 1016 
[aff 220 N. Y. 6383 mem, 115 NE 1053 
mem]; Berler v. Kane, 139 App. Div. 
76, 123 NYS 835; Grotzky v. Rosary 
Flower Co., 61 ‘Misc. 995< 213. NYS 
117; Ackerman v. Livingston, 57 Misc. 
379, 107 NYS 1035; Ferguson v. Rapid 
grdnelt Subway Constr. Co., 171 NYS 

8. O’Donnell v. Cisdiea, 162 Mich. 
654, 127 NW 691, AnnCasi912A 847; 
Sulzberger, - etc., Co. v. Page, (Tex: 


Civ. A.)195 sw 928; Fertel v. Peck, 
80 Vt. 351, 67 A 818. 


Sea NSS SEE CUR ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


or boarding or leaving a street 


between vehicles is ordinarily for 


where the only conclusion possible from the testi- 
mony is that plaintiff was guilty of contributory 
negligence, a dismissal of the action is warranted.!? 


thereon;?° in like manner, plaintiff’s contributory 
negligence in an action arising out of a collision 
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car,® or riding 


the jury.7?. But 
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9. McGourty v. De Marco, 200 
Mass. 57, 85 NE 891; Wyler v. Rati- 
can, 150 Mo, A. 474, 131 SW 155. 

10. U. S. Express Co. v. Kraft, 161 
Fed. 300, 88 CCA 3846, 19 LRANS 
296; Standard Oil Co. v. Roberts, 1380 
Va. 532, 107 SE 838. 

[a] Street car conductor. — 
Whether a street car conductor, in- 
jured by a wagon being driven 
against the car, was guilty of con- 
tributory negligence, was for the 
jury. Ford v. Hine Bros. Co., 237 Ill. 
463, 86 NE 1051. 

11. Ill—Johnson v. Coey, 142 Ill. 
A. 147 [aff 237 Tl. 88, 86 NE 678, 
21 LRANS 81]. 

Ind.—Archer v. Ostemeier, 56 Ind. 
A. 385, 105 NE 522. 

Iowa.—Ford v. Des Moines Ice, 
ete., Co., 187 Iowa 729, 174 NW 486. 

Md.—Knecht vy. Mooney, 118 Md. 
583, 85 A 775. 

Mass.—Crimmins v. Armstrong 
Transfer Express Co., 217 Mass. 155, 
104 NE 457. 

Mich.—Hogendyk v. Consumers’ Ice 
Co., 194 Mich. 631, 161 NW 842. 

Minn.—Gronlund v. Cudahy Pack- 
ing Co., 127 Minn. 515, 150 NW 176. 

Mo.—Roper vy. Greenspon, 272 Mo. 
288, 198 SW 1107, LRAI1918D 126 
[answering certified questions (A.) 
192 SW 149]; Alyea v. Junge Baking 


Co., 207 Mo. A. 687, 230 SW 341; 
Columbia Taxicab Co. v. Stroh, (A.) 
215 SW 748 


Nebr.—Hackett v. Alamito Sanitary 
Dairy Co., 90 Nebr. 200, 133 NW 227, 
41 LRANS 337, AnnCas1913A 829. 

N. J.—Stefanacci v. Borden’s Farm 


fag eee Co., 100 N. J. L. 160, 125 A 
129, 

N. Y.—Tompkins v. Barnes, 145 
App. Div. 637, 130 NYS 320; Harding 


vy. Cavanaugh, 91 Misc. 511, 155 NYS 
374 [aff 181 App. Div. 968 mem, 167 
NYS 1103 mem]; Weber v. Becker, 
136 NYS 119; Harris v. Burns, 133 
NYS 418. 

Utah.—Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821. 

Wis.—Waegner v. Larsen, 174 Wis. 
26, 182 NW 336; Groeschner v. John 
Gund Brewing Co., 173 Wis. 366, 
181 NW 212; Maher vy. Lochen, 166 
Wis. 152, 164 NW 847. i 

[a] Bicyclists.—(1) In an action 
for injuries to a bicyclist in collision 
with a vehicle, the question of de- 
fendant’s contributory negligence is 
ordinarily for the jury. Adams Ex- 
press Co. v. Adams, 159 Fed: 62, 86 
CCA 252; Notaro v. Mandel, 138 Minn. 
422, 165 NW 267; Knickerbocker v. 
Athletic Tea Co., (Mo. A.) 285 SW 
797. (2) In an action for injuries 
by being run down by defendant’s 
wagon while it was racing with a 
brewery wagon close behind it, where 
it appeared that plaintiff continued 
riding toward the brewery wagon 
until it turned down another street, 
_and did not see defendant’s wagon 
because of the brewery wagon, or 
stop his bicycle upon approaching 
the brewery wagon, the question of 
contributory negligence was for the 
jury. Houston Packing Co. v. John- 
son, (Tex. Civ. A.) 154 SW 693. (3) 
In an action by a bicycle rider for 
injuries received by a collision with 
a runaway horse negligently left un- 
hitched in the street, whether plain- 
tiff was negligent in failing to look 
or in remaining in the street was for 
the jury. Jordan v. Le Massurier, 
155 Mich. 188, 118 NW _ 952. 

12. Arnold v. San Francisco-Oak- 
land Terminal R. Cos., 175 Cal. 1, 164 
P 798; Catanno y. James A. Stevenson 
Co., 172 App. Div. 252, 158 NYS 335; 


Warshawsky v. Balteransky, 94 Misc. 
182, 157 NYS 1056; Henson y. Arthur, 
217 Pa. 156, 66 A 256. 

[a] Child playing tag.—Evidence 
that, as defendant’s truck started, the 
hub of a rear wheel extending about 
two inches onto the curb collided 
with a young child playing tag and 
running toward the truck, looking 
back, warranted a dismissal of the 
child’s guardian’s complaint. Can- 
tanno vy. James A. Stevenson Co., 172 
App. Div. 252, 158 NYS 3365. 

[b] Walking against side of 
wagon.—In an action against the 
driver of a wagon for injuries at a 
crossing, judgment of nonsuit is 
properly entered where the evidence 
shows conclusively that _ plaintiff 
walked against the side of defend- 
ant’s wagon while the driver was 
looking at the travel in front of 
him on a cross street. Henson v. 
Arthur, 217 Pa. 156, 66 A 256, 

[c] Where the physical surround- 
ings made it incredible that plain- 
tiff, run over by a horse and wagon 
while crossing a street, who testified 
that he looked before crossing, could 
have done so without seeing the 
horse, a demurrer to the evidence 
should have been granted. Warshaw- 
sky v. Balteransky, 94 Misc. 182, 157 
NYS 1056. 

13. See Trial [38 Cyc 1594 et seq]. 

Instructions in actions for: 
Injuries caused by motor vehicles see 

Motor Vehicles §§ 1135-1160. 
ORNs on highways see Highways 

§ 435, 

Negligence generally see Negligence 

{29 Cye 643 et seq]. 

14. Ala.—City Ice Delivery Co. v. 
Lecari, 210 Ala. 629, 98 S 901; South- 
ern Hardware, etc., Co. v. Standard 


Equipment Co., 158 Ala. 596, 48 S 357., 


Ill.— Paulsen v. McAvoy Brewing 
Co., 226 Til: A. 605: 

Mo.—Straub vy. Laclede Gaslight 
Co., (A.) 287 SW 1061. 

Pa.—McGinnis v. Peoples, 249 Pa. 
385, 94 A: 925. 

Tex.—Swift v. Murphy, 45 Tex. Civ. 
A, 497, 100 SW 997. 

{a] Plaintiff’s negligence in leav- 
ing horse killed in collision unat- 
tended.—Southern Hardware, etc., Co. 
v. Standard Equipment Co., 158 Ala. 
596, 48 S 357. 

[b] Trespasser.—(1) Refusal of 
an instruction that if plaintiff was a 
trespasser there could be no_ re- 
covery, unless defendants or their 
driver wantonly or intentionally in- 
flicted the injury, is error. McGinnis 
v. Peoples, 249 Pa. 335, 94 A 925. (2) 
And it is improper to refuse an in- 
struction that, if plaintiff climbed on 
a wagon without the consent of the 
owner or the driver, he was a tres- 
passer regardless of his age. Mc- 
Ginnis v. Peoples, supra, 

{[c] Proximate cause.—Where the 
evidence was insufficient to show a 
causal connection befween plaintiff's 
injury and defendant’s violation of 
an ordinance, defendant was entitled 
to an instruction that violation of the 
ordinance was not the proximate 
cause of injury. City Ice Delivery 
Co. v. Lecari, 210 Ala. 629, 98 S 901. 

{d] Humanitarian doctrine. — An 
instruction under the humanitarian 
doctrine does not deprive plaintiff of 
the right to an instruction on the 
theory of primary negligence, such 
as excessive speed of wagon or fail- 
ure to warn. Straub v. Laclede Gas- 
light Co., (Mo. A.) 287 SW 1061. 

[e] Accidental injury.—(1) Where 
the evidence supports this issue, de- 
fendant is entitled to an: instruction 
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rules applicable in civil cases generally,!* the par- 
ties are entitled to instructions upon any issue that 
the evidence tends to support, which is not suffi- 
ciently covered by other instructions;!> but a re- 
quested instruction is properly refused when so 
worded as to exclude consideration of relevant evi- 
dence,’ or principles of law,17 or stating a principle 


that recovery Should be denied if the 
injury arose from a mere accident. 
City Ice Delivery Co. v. Lecari, 210 
Ala. 629, 98 S 901. (2) But an in- 
struction forbidding recovery for 
mere accident must be so qualified as 
to exclude the element of negligence. 
Paulsen v. McAvoy Brewing Co., 226 
Til. A. 605, : 

{f] Horse with tendency to run 
away.—Testimony that the driver 
knew of the tendency of a horse to 
run away justifies an instruction 
that, if the driver was negligent in 
leaving the horse with the strap and 
weight attached to him, and the neg- 
ligence was the cause of plaintiff's 
injuries, defendant was liable. Swift 
vy. Murphy, 45 Tex. Civ. A. 497, 100 
SW 997. 

[g] Unweighted runaway.—tTesti- 
mony of witnesses that there was no 
weight attached to a horse running 
away is sufficient to justify an in- 
struction that, if the driver left the 
horse unattended on the street with- 
out being hitched, he was negligent. 
Swift v. Murphy, 45 Tex. Civ. A. 497, 
100 SW_ 997. : 

15. City Ice Delivery Co. v. Lecari, 
210 Ala. 629, 98 S 901; Fertel v. Peck, 
80 Vt. 351, 67 A 818. Compare Lib- 
erty Highway Co. v. Callahan, (Oh. 
A.) 157 NE 708 (holding that, where 
a valid ordinance limited the speed 
of street cars, the refusal to give a 
requested instruction that the opera- 
tion of an electric car at a greater 
speed was a violation of the ordi- 
nance before argument would consti- 
tute reversible error, even though the 
matter was covered in the general 
charge of the court, if the request 
did not assume any fact of which 
there was no evidence). 

[a] For example, where plaintiff 
was injured by the alleged negligent 
driving of defendant’s team, and the 
court, in addition to general instruc- 
tions as to plaintiff’s,duty, called the 
jury’s attention to the fact that 
plaintiff must have known that more 
teams than usual were liable to be 
on the street that day, and that he 
had been cautioned by his superior to 
look out for teams while at work, au- 
thorizing the jury to determine 
whether, under the circumstances, 
plaintiff was negligent in not know- 
ing that defendant’s team was com- 
ing, the court did not err in refusing 
also to charge that it was plaintiff's 
duty to be on the alert for approach- 
ing teams, considering the surround- 
ing conditions. Fertel v. Peck, 80 Vt. 
361; 67, Ai 818... 

16. Memphis Taxicab Co. v. Parks, 
2025, Medi, .909,, 1215 ;CCA) 26700) = ay 
Camp Transfer Co. vy. Davenport, 15 
Ala. A. 507, 74 S 156 [certiorari den 
199 Ala. 698, 74 S 1005]. 

[a] For example, a requested in- 
struction is properly refused when it 
may be construed as directing the 
jury not to consider for any purpose 
evidence which is relevant on the is- 
sue of defendant’s negligence. J, T. 
Camp Transfer Co. v. Davenport, 15 
Ala, A. 507, 74 S 156 [certiorari den 
199: Ala, 698, 74 S 1005]. 

17. Liberty Highway Co. y. Calla- 
han, (Oh, A.) 157 NE 708. 

[a] Duty to use care.—In an ac- 
tion for the death of a motorman, 
resulting from a collision between an 
electric car and a motor truck trailer, 
a requested instruction that the truck 
driver, unless he had actual knowl- 
edge to the contrary, had a right to 
assume that the electric car was 
moving not over fifteen. miles per 
hour as required by the. ordinance 


1080 [44 O.J.] 


inapplicable to the particular facts of the case,1® 
or where the evidence fails to raise the issue on 
which the instruction is sought,’® or where the re- 
quested instruction is in part correct and in part 
If a requested instruction is correct 
so far as given but not sufficiently full, it is the 


ineorrect.2° 


was properly refused as ignoring the 
principle of ordinary care by the 
driver in ascertaining the speed of 
the street car. Liberty Highway Co. 
v. Callahan, (Oh. A.) 157 NE 708. 

18. Condon v. Chicago R. Co., 181 
Ill. A. 380. 
[a] For example, an instruction 
that it is not the duty of a driver of 
a vehicle moving along a public street 
or highway to keep a lookout behind, 
but that on the contrary the duty of 
such a driver is to look ahead so as 
to avoid collision with other vehicles 
or persons, is properly refused where 
the evidence showed that the vehicle 


was turning off a street car track 


at the time of the accident and had 
a load projecting behind which might 
strike a car the driver knew to be 
following. Condon vy. Chicago R. Co., 
181 Ill. A. 330. 

19. Kammer vy. Loschke, (Mo, A.) 
238 SW 1088; May v. Hahn, (Tex. 
Civ. A.) 97 SW 1382. 

[a] Issue of discovered peril.—It 
is necessary, in order to raise the 
issue of discovered peril, in an. ac- 
tion for injuries resulting from a col- 
lision between vehicles in a city 
street, that the evidence should show 
that plaintiff, claiming a right of 
way on street car tracks by virtue 
of an ordinance, was seen by the 
driver of the other vehicle, on the 
tracks on which both were driving, 
and that plaintiff was in peril, of 


which the other driver had knowl- 
edge. May v. Hahn, (Tex. Civ. A.) 
97 SW 132. 

[b] Obliviousness to danger.— 


Where one riding on a bobsled could 
not stop it after discovering that a 
truck was approaching on an inter- 
secting street, and the truck driver 
saw that a collision was inevitable 
and did not think that plaintiff, be- 
ing aware of the danger, would avoid 
it, plaintiff's obliviousness to danger 
was not. a necessary element of his 
case, and an instruction stating the 
facts warranting a recovery was not 
erroneous for «failure to require a 
finding that he was oblivious of his 
peril. Kammer v. Loschke, (Mo. A.) 
238 SW 1088. 

20. Dooling v. New York, 148 App. 
Div. 713, 132 NYS 1012. 

[a] For instance, where, in an ac- 
tion for personal injuries received by 
an infant run over by an ash cart, 
plaintiff requested a charge that leav- 
ing the horse unattended and unfas- 
tened was prima facie evidence of 
negligence, but coupled this correct 
statement with a requested but in- 
correct charge that defendant’s neg- 
ligence was not to be determined by 
what an ordinarily prudent man 
would have done, the court was au- 
thorized in refusing the whole charge, 
because not obligated to separate the 
good from the bad. Dooling v. New 


York, 148 App. Div. 713, 132 NYS 
1012. 
21. Patton-Worsham Drug Co. v. 


Drennon, (Civ. A.) 123 SW 705 [rev 


on other grounds 104 Tex. 62, 133 
Sw 871]. 
22. Colo.—Coors v. Brock, 44 Colo. 


80, 96 P 963. 

Tll.—Paulsen v. McAvoy Brewing 
Co., 226 Ill. A. 605; Rehthaler v. 
Crane Co., 218 Ill. A. 267; Knudson v, 
Wacker, etc., Brewing, étc., Co., 182 
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Mo.—Shedron v. Union FElectric 
Light, etc., Co. (A.) 223 SW 760; 
Burns vy. Polar Wave Ice, etc., Co., 
(A.) 187 SW 145. 

N. Y.—Aldrich v. Borden’s Con- 
densed Milk Co., 201 N. Y. 564, 94 


NE 608. 
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charge.?? 


Va.—Standard Oil Co. v. Roberts, 
130 Va. 532, 107 SE 838. 

[a] Plaintiff’s negligence.—An in- 
struction that defendant is liable if 
his negligence was the sole proxi- 
mate cause is erroneous, where there 
is no reference to defendant’s con- 
tention that plaintiff himself was 
negligent and that such negligence 
was the proximate or concurring 
cause. Standard Oil Co. v. Roberts, 
130 Va. 532, 107 SH 838. 

[b] Care as affected by project- 
ing load.—Where a vehicle was carry- 
ing a projecting load, it is not error 
to refuse a requested instruction that 
it was the driver’s duty to keep a 
lookout -in front of him, since, in 
view of the unusual character of the 
load, this might not be his sole duty. 
Rehthaler v. Crane Co., 218 Ill. A. 267. 

23. Cooper ‘v. Kelly, 131 Ark. 6, 
198 SW 94; Roper v. Grenspon, (Mo. 
A.) 210 SW 922; Heidemann v. Kleine, 
(Mo. A.) 210 SW 9138; Phelan v. 
Granite Bituminous Pay. Co., 183 Mo. 
A. 531, 167 SW 1059; Miller v. United 
R. Cos., 155 Mo. A. 528, 1384 SW 1045. 

[a] Instructions sustained. — (1) 
In an action by a driver of an auto- 
mobile for injuries sustained in colli- 
sion with an unlighted wagon ob- 
structing the street after nightfall, 
where the petition charged negli- 
gence of defendants, their servants, 
and employees in respect of matters 
mentioned, an instruction was not 
fatally defective in that it authorized 
a verdict for plaintiff as for the neg- 
ligence of drivers of wagons men- 
tioned, with only one of which the 
automobile collided. Roper v. Green- 
spon, (Mo. A.) 210 SW 922. (2) An 
instruction permitting the jury to 
find that defendant wagon struck 
plaintiff is not broader than a peti- 
tion alleging that a wheel of the 
wagon struck plaintiff, and an ob- 
jection thereto is without merit. 
Heidemann y. Kleine, (Mo. A.) 210 
SW 913. (3) Allegations that defend- 
ants “so carelessly and negligently 
drove and managed the horses and 
vehicle” as to strike and injure plain- 
tiff raised issues warranting instruc- 
tions as to duty to “observe” per- 
sons crossing street and “‘to use or- 
dinary care to avoid” injury. Cooper 
v. Kelly, 131 Ark. 6, 198 SW 94. (4) 
In an action for injury to the driver 
of a wagon caused by his horse be- 
coming frightened at defendant’s 
steam roller on a city street, an in- 
struction is not erroneous in requir- 
ing a finding for plaintiff, if his 
horse became frightened at the 
“usual” puffing of the roller and de- 
fendant failed to stop it, as not con- 
forming to the complaint, which al- 
leged that the puffing was unusual, 
since the liability did not turn upon 
the character of the noises. Phelan 
v. Granite Bituminous Pav. Co,, 183 
Mo. A. 531, 167 SW 1059. (5) In an 
action for injuries to a person on a 
street from collision with a runaway 
team, where the petition averred that 
the team was not hitched, a charge 
authorizing a recovery, for plaintiff 
against the owner of the team, if the 
jury should find that the team was 
left without any person in charge 
and without exercising ordinary care 
securely to hitch it while the driver 
was absent, was not objectionable as 
authorizing a recovery for negligence 
not alleged in the pleading, as the 
law devolves upon the owner the obli- 
gation to exercise ordinary care in 
hitching the team in some reasonably 
secure manner, and the allegation 
that the team was not hitched was 
sufficient to include an insecure hitch- 


duty of counsel to ask for a further explanatory 
Instructions must be predicated on the 
evidence and conform to the issues,?? as raised by 
the pleadings,?* and they should correctly state the 
law? applicable to all issues involved, such as the 
rights and duties of pedestrians,?> the law of the 


ing. Miller v. United R. Cos., 155 Mo. 
A. 528, 1384 SW 1045. 

24. Montgomery v. Moon, 208 Ala. 
472, 94 S 337; Sullivan v. Krivitsky, 
100 Conn. 508, 123 A 847; Hope v. 
Valente, 84 Conn. 248, 79 A 583; 
Rehthaler v. Crane Co,, 218 Ill. A. 
267; Dooling v. New York, 148 App. 
Div. 718, 132 NYS 1012. 

[a] Sole cause.—Where two causes 
concur to produce an injury, an in- 
struction is erroneous which in sub- 
stance declares that plaintiff cannot 
recover unless it appears that the 
negligence of defendant was the sole 
proximate cause of the injury. Sulli- 
van v. Krivitsky, 100 Conn, 508, 123 
A 847. 

[b] Due care.—Where, in an action 
for injuries to a pedestrian kicked 
by a vicious horse left unattended 
in a street, the evidence showed that 
defendant left unattended a vicious 
horse tied to the rear of a wagon, 
standing in the street, that the pedes- 
trian, while passing near the horse, 
was kicked, a charge that, if an 
owner of a horse more likely to kick 
than another horse puts it in a place 
where it is liable to injure others, he 
must keep in mind his knowledge of 
the horse, and take’ such care as an 
ordinarily prudent person would take 
under the same circumstances, prop- 
erly submitted the issue of due care. 
toe v. Valente, 84 Conn. 248, 79 A 
{[c] Proximate cause.—(1) It is 
not error to refuse to charge that, if 
the jury should find that the driver’s 
act in leaving the horse unfastened 
on the highway was the proximate 
cause of the injury, they must find 
for plaintiff, since such an act might 
be the proximate and sole cause of 
the injury, and still not necessarily 
require that the verdict be for plain- 
tiff, as the act might be found not 
to be negligence, or the jury might 


find or impute contributory negli- 
gence. Dooling v. New York, 148 
App. Dives TLS, 18S TiN us PLO Lee ae) 


The words “proximately contributed” 
are properly used in an instruction 
where two defendants are charged 
with negligence as to the same in- 
jury instead of the words “proxi- 
mately caused.” Montgomery vy. 
Moon, 208 Ala. 472, 94 S 337. 

{d] Foretelling nature of injury. 
—In an action for injuries received 
through being struck by iron pipes 
being hauled in a wagon driven by 
defendant’s employee, where it ap- 
peared that cancer subsequently de- 
veloped at the place where plaintiff 
received the blow, it is not error to 
refuse an instruction requested by 
defendant to the effect that, before 
plaintiff could recover on the ground 
that she was suffering from cancer 
as a result of the injury, the driver 
must have foreseen that, if she was 
so struck by the pipes, cancer might 
reasonably be expected: to develop. 
Rehthaler v. Crane Co., 218 Ill. A. 267. 

25. Conn.—Di Maio v. Yolen Bot- 
tling Works, 93 Conn. 597, 107 A 497, 

Iowa.—Wine v. Jones, 183 Iowa 
1166, 162 NW 196, 168 NW 318. 


Minn.—Bolstad v. Armour, 124 
Minn. 155, 144 NW 462. 
Mont.—Carey vy. Guest, 78 Mont. 


415, 258 P 236. 

N. Y.—Nelson vy. Ogilvie, 219 App. 
Div. 832, 220 NYS 466. 

[a] Part of street used.—An in- 
struction suggesting that a pedes- 
trian has no right to walk on any 
part of a street, except the sidewalks 
and the crosswalks at the intersec- 
tion, is properly refused. Bolstad v. 
Armour, 124 Minn. 155, 144 NW 462. 
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[b] Walking lengthways of street. 
‘ —Although the right of a pedestrian 
to use the streets is equal to that of 
the driver of a vehicle, it is- proper 
to add a charge declaratory of such 
right that one does not ordinarily 
expect pedestrians to travel the 
lengthways of the street however 
much they may cross the street. 
Maio y. Yolen Bottling Works, 
Conn. 597, 107 A 497. 

_{¢] Keeping lookout.—An instruc- 
tion that a pedestrian must look for 
approaching vehicles while crossing a 
Street, as well as when he begins 
crossing, is error. Nelson v. Ogilvie, 
219 App. Div. 832, 220 NYS 466. 

dj] Crossing the street.—(1) In- 
structions that care exercised by an 
ordinarily prudent person is in pro- 
portion to the apparent danger, and 
that plaintiff was bound to exercise 
ordinary care in crossing the street, 
sufficiently advised the jury as to the 
care that plaintiff was required to 
use. Wine v. Jones, 183 Iowa 1166, 

162 NW 196, 168 NW 3818. (2) It is 
proper to instruct the jury that pe- 
destrians must exercise greater cau- 
tion in crossing streets between in- 
tersections than at regular crossings. 
Caney v. Guest, 78 Mont. 415, 258 P 

vd. 

26. Cal.—Slaughter v. Goldberg, 26 
Cal. A. 318, 147 P 90. 
Mo.—Stack y. General Baking Co., 

283 Mo. 396, 223 SW 89; Schreiber 
v. Bahr, 211 Mo. A. 504, 244 SW 957. 


N. Y.—Davis vy. Saltser, 192 App. 
Div. 921, 183 NYS 108; Dickinson 
ieee 116 App. Div. 651, 101 NYS 


Pa.—Boggs y. Jewell Tea Co., 266 
Pa. 428, 109 A 666. 

R. I.—Sears. v.; Bernardo, 44 R. I. 
106, 115 A 647. 

Wash.—Sherrill v. Olympic 
Cream Co., 135 Wash. 99, 237 P 14. 

[a] Turning left.—An instruction 
is improper which declares that un- 
der no circumstances would a driver 
be justified in turning other than to 
the right. Slaughter v. Goldberg, 26 
Cal. A. 318, 147 P 90 (holding, also, 
that the particular instruction in 
question did not violate the rule). 

b] One-way street.—A requested 
instruction that driving the wrong 
way on a one-way street does not 
make the driver liable for all acci- 
dents that may occur should be 
granted. Sears v. Bernardo, 44 R. I. 
106, 115 A 647. 

{c] Traffic law as affected by lo- 
cality.—It is improper to charge the 
requirements of a traffic law which is 
not applicable to the locality where 
the injuries occurred. Davis v. Salt- 
ser, 192 App. Div. 921, 183 NYS 108. 

{d] Distance from right curb.—It 
is not error for the court, in instruct- 
ing relative to an ordinance provid- 
ing that the driver of a vehicle must 
keep as close as possible to the right 
curb, to charge the jury to find for 
defendant if plaintiff was not driv- 
ing ‘‘as close to the curb as was rea- 
sonably possible.’’ Stack y. General 
Baking Co., 283 Mo. 396, 223 SW 89. 

[e] Ambulance.—The fact that by 
universal custom and consent an am- 
bulance sounding its gong and ap- 
proaching at high speed is given the 
right of way may be considered by 
the jury in determining the question 
of negligence of the driver of an- 
other vehicle. Boggs v. Jewell Tea 
Co., 266 Pa. 428, 109 A 666. 

{f] Reasonable care on wrong ‘side 
of road.—It is error to refuse to 
charge that defendant’s driver was 
not negligent, although upon _ the 
wrong side of the road, if he con- 
ducted himself with reasonable care 
while there, and an instruction that a 
presumption of negligence arises 
from being on the wrong side of the 
road, which defendants must rebut, 
is not sufficient. Dickinson vy. Platt, 
116 App. Div. 651, 101 NYS 956. 

[g] The words “without justifica- 
tion or necessity,” in an instruction 
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that vehicles passing each other when 
going in opposite directions should 
pass on the right and each should 
give the other one half of the road, 
and that, if defendant’s truck, ‘‘with- 
out justification or necessity,” at- 
tempted to pass plaintiffs’ car, and 
was on the wrong side of the street 
and collided therewith, then defend- 
ant was negligent, are sufficient to 
overcome the objection that such an 
instruction makes driving on the 
wrong side of the road negligence 
per se. Sherrill v. Olympic Ice Cream 
Co., 185 Wash. 99, 237 P 14. 

27. Beattie v. J. L. Hudson Co., 
180 Mich, 111, 146 NW 650; Munici- 
pal Pav. Co. vy. Donovan Co., (Tex. 
Civ. A.) 142 SW 644. 

[a] Instruction upheld.—An in- 
Struction that it was defendant’s 
duty to operate a steam roller with 
reasonably safe conduct and manage- 
ment and in accordance with the city 
ordinances is not objectionable as 
placing upon defendant the burden of 
showing that he had performed that 
duty. Municipal Pav. Co. v. Dono- 
van Co., (Tex. Civ. A.) 142 SW 644. 

28. U. S.—Memphis Taxicab Co.-v. 
Parks, 202 Fed. 909, 121 CCA 267. 

Md.—Firor v. Taylor, 116 Md. 69, 
81 A 389. 

Mich.—Beattie v. J. L. Hudson Co., 
180 Mich. 111, 146 NW 650. 

Minn.—Bolstad vy. Armour, 124 
Minn. 155, 144 NW 462. 

Mo.—Schreiber vy. Bahr, 211 Mo. A. 
504, 244 SW 957. 

N. C.—Cohoon v. Davis, 175 N. C. 
145, 95 SE 36. j 

Tex.—U. S. Express Co. v. Taylor, 
(Civ. A.) 156 SW 617. 

[a] Duty to define-—The instruc- 
tions should define contributory neg- 
ligence, and let the jury determine 
whether the acts disclosed came 
within the definition. Bolstad v. Ar- 
mour, 124 Minn, 155, 144 NW 462. 

[b] Existence of all elemexts.— 
In a personal injury action where the 
defense of contributory negligence 
was raised, a charge submitting the 
various elements of contributory neg- 
ligence was not erroneous as charging 
that they must all exist in order to 
find for defendant. U. S. Express 
ve v. Taylor, (Tex. Civ. A.) 156 SW 

[c] Prudent man.—While the rule 
of a prudent man is the standard for 
determining contributory negligence 
and it is frequently sufficient to sub- 
mit the question to the jury with this 
as the sole guide, it is error to super- 
add this qualification to a statement 
of facts which themselves, singly or 
in combination, establish contribu- 
tory negligence. Cohoon v. Davis, 
175 N. C. 145, 95 SE 36. 

[ad] Burden of proof.—In a juris- 
diction where the burden is on plain- 
tiff to show freedom from contribu- 
tory negligence, an instruction is 
erroneous which places the burden 
of proving such negligence on de- 
fendant. Beattie v. J, L. Hudson Co., 
180 Mich. 111, 146 NW 650. 

{e] Projecting load.—Where plain- 
tiff, while standing on the curb, was 
injured by the overhang of timbers 
alleged to have been negligently 
driven around a street intersection, 
an instruction that, if plaintiff was 
standing so near to the curb as to 
render such an accident probable, and 
plaintiff in taking such position was 
not exercising ordinary care, he could 
not recover, submitted the question 
of contributory negligence in ds 
favorable a manner as defendants 
were entitled to. Firor v. Taylor, 116 
Md. 69, 81 A 389. 

29. U. S.—U. S. Express Co. v. 
Kraft, 161 Fed. 300, 88 CCA 346, 19 


LRANS 296. 
Cal.—Squier v.- Davis Standard 
b33,, 135, P-3oi: 


Bread Co., 181 Cal. 
Parkin v. Grayson-Owen Co., 25 Cal. 
A. 269, 148 P 257; Wistrom v. Red- 
lick, 6 Cal. A. 671, 92 P 1048. 
Ga.—Quick Tire Service v. Ball, 34 
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road,’* burden of proof,” and contributory negli- | gence.?® Instructions must not be misleading,?® nor 


Ga. A. 122, 128 SE 205. 

Ill.—Paulsen v. McAvoy Brewing 
Co., 226 Ill. A. 605; Wallin v. Mitchell, 
200 Ill. A. 324; Larsen v. Ward Corby 
Co., 198 Ill. A. 109; Hepp v. McAvoy 
Brewing Co., 171 Ill. A. 540. 

Iowa.—Wine v. Jones, 183 Iowa 
1166, 162 NW 196, 168 NW 318. See 
Schevers vy. American R. Express Co., 
195 Iowa 423, 192 NW 255 (holding 
that, in an action for damages to an 
automobile from being run into by an 
express truck, an instruction that, 
unless plaintiff had failed to prove 
that the negligence of defendant’s 
driver was the proximate cause of 
the injury, it could not find the dam- 
ages were the result of a mere acci- 
dent, although unfortunately worded, 
was not erroneous). 

Ky.—Bray-Robinson Clothing Co. v. 
Higgins, 219 Ky. 293, 293 SW 151. 

Md.—Firor v. Taylor, 116 Md. 69, 
81 A 389. 

Mo.—Phelan v. Granite Bituminous 
Pav. Co.,; 227 Mo. 666, 127 SW. 318, 
137 AmSR 582; Kersuloy v. Boehmer 
Coal Co., (A.) 237 SW 887. 

[a] Instructions misleading.—(1) 
In an action for personal injuries by 
carelessly operating a steam street 
roller so as to frighten plaintiff's 
horse, plaintiff is entitled to instruc- 
tions on the theory that defendant 
blew the steam whistle, frightening 
the horse, and that, although no 
whistle was blown, defendant negli- 
gently operated the roller by emit- 
ting unusual noises not necessary to 
the operation of the roller; and the 
instruction given was misleading in 
mentioning together ‘puffing and 
whistling” as causes of fright, as 
the one might be a usual necessary 
noise, while the other might be un- 
necessary and negligent, and also 
misleading as tending to give the 
idea that defendant was negligent if 
the horse became frightened from the 
ordinary and necessary puffing of the 
machine, and only vaguely charged 
the theory of negligence by continu- 
ing the usual and necessary noises 
after defendant became aware of the 
horse’s fright, and was erroneous. 
Phelan v. Granite Bituminous Pav. 

666, 127 SW 318, 137 
(2) In an action for in- 
juries sustained as the result of 
plaintiff's right leg coming in contact 
with a wagon and rock left upon a 
street, but off the graveled portion, 
while riding on a horse, an instruc- 
tion was erroneous as tending to mis- 
lead the jury into believing that, if 
the wagon was within the street lines 
it was, as a matter of law, a_nui- 
sance. Wallin v. Mitchell, 200 Ill. A. 
324. (8) An instruction concerning 
the negligence of the driver of a 
wagon killing a child was erroneous 
by reason of the misuse of the word 
“or” for ‘and,’ so as to render de- 
fendant liable if the driver failed to 
keep a vigilant watch ahead without 
regard to any other facts in evidence. 
Kersulov v. Boehmer Coal Co., (Mo. 
A.) 287 SW 887. (4) A charge that 
a pedestrian lawfully on the highway 
is not bound to be continually looking 
and listening, although a_ correct 
statement of law to the effect that 
such failure of watchfulness on the 
part of a pedestrian could not be held 
to be negligence as a matter of law, 
as an instruction might possibly be 
calculated to mislead the jury into 
believing that plaintiff could not, un- 
der such circumstances, be found to 
be negligent as a matter of fact. 
Quick Tire Service v. Ball, 34 Ga. A. 
122, 128 SE 205. 

{b] Instructions not misleading.— 
(1) In an action for injuries due to a 
collision between plaintiff's motor 
cycle and defendant’s delivery wagon 
at a street intersection, an instruction 
with reference to defendant driver 
keeping to the right of the center of 
the intersection when turning into 
the intersecting street was held not 
subject to the criticism that its gram- 
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assume the existence of evidence not given,*® nor 
invade the province of the jury,*! and should define 
technical terms used therein.*? Instructions direct- 
ing a verdict upon the finding of certain facts must 
include every fact essential to recovery.*? Instrue- 
tions should be considered as a whole and if, taken 
together, they fairly and fully present the law, they 
are not objectionable.** 

[§ 3944] (f) Verdict and Findings. As in other 
civil actions,®* special findings of the jury must be 
consistent with the general verdict.°° However, a 
finding that the evidence establishes no cause for 
the running away of a team will not defeat a find- 
ing of the negligence of defendant in failing to 
secure the team and of defendant’s lability for its 
consequences.°%7 

[§ 3945] f. Actions and Prosecutions for Violation 
of Ordinances—(1) In General. Within the limita- 
tions imposed by charter, constitutional,** and statu- 
tory®® provisions, a municipality in the exercise of 
its police power*® may enforce its ordinances and 
regulations*! by the infliction of punishment for the 
violation thereof ;4? and, in the.exercise of the power 
to control and regulate streets,*? the state, by stat- 
ute,** or the municipality, by ordinance, may make 
certain uses of streets a criminal or penal offense, 
as in the case of unlawful obstructions and en- 
croachments,** participation in parades or gather- 
ings without a permit,*® or violation of traffic laws.*7 
An ordinance prohibiting a certain use of the street 
matical construction was such as to 
make the words ‘‘keeping the center 
on his right” misleading and confus- 
ing. Squier v. Davis Standard Bread 


Co.,-181 Cal. 583, 185 P.391.. (2) An 
instruction that defendant was bound 


MUNICIPAL CORPORATIONS 


purporting to cover the entire case 
is erroneous when 
verdict for plaintiff injured by a run- 
away without requiring the jury to 42. 
find that defendant left the horses|C. J 
unhitched and unattended as charged. 


Saat «| 4 


SE Ra an 
[§§ 3943-394 
under a penalty of a fixed sum does not authorize 
the arrest and criminal prosecution of a person for 
violating the ordinance.*® 

[§ 3946] (2) Persons Liable. The owner of a ve- 
hicle is not liable under a penal statute for offenses 
committed by one driving it without his permis-: 
sion.® 

[§ 3947] (8) Defenses. The urgency of the duty 
of a public official may be a defense to a prosecution 
for the violation of a traffic rule.°° It is no defense’ 
to a prosecution for playing a musical instrument 
on the streets without a license that there was no 
actual disturbance or breach of the peace on the 
particular occasion.* So it is generally no de- 
fense that the intention was good,*? nor that efforts 
were made by defendant to prevent a breach of 
the ordinance,** nor that obedience to the ordinance 
would raise the price of necessaries.°* Where an 
ordinance imposed a penalty on the owner of a vehi- 
cle kept for hire for neglect to light the lamps of 
his vehiele at night, it is no defense that such 
owner was not present and had no knowledge of 
such violation.®°> Under a statute providing that, 
in cities or villages, or on streets usually congested: 
with traffic, slow moving vehicles must keep near 
the right curb, it is no defense that a driver was 
not blocking any traffic and was driving on a pro- 
hibited part of the street to save his horses.°® <A 
driver of a cab left standing on the street is to be 
deemed personally with the cab, although actually 


41. Violation and enforcement of 
ordinances and regulations generally 
see supra §§ 602-740 in 43 C. J. 

See supra §§ 273-284 in 43 


it authorizes a 
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to exercise ordinary care to prevent 
its team from running away and in- 
juring others while using the streets 
in common with it is not objection- 
able as misleading in that it was 
based on the common law and not on 
an ordinance relating to hitching 
horses left in the street. Parkin v. 
Grayson-Owen Co., 25 Cal. A. 269, 
143 P 257. (3) An instruction that a 
state statute requires drivers of ve- 
hicles approaching from opposite di- 
rections to turn seasonably to the 
right of the center of the road so as 
to pass without interference was not 
misleading as tending to cause a mis- 
application of the law to one deliver- 
ing goods with a wagon upon the 
right or left side of the street, where 
the jury were also instructed that a 
person may lawfully pass on the left 
side of the highway or across it to 
turn up to a house, etc., but it is his 
duty in crossing the road to use 
reasonable care to avoid injuring 
other travelers. Winstrom vy. Red- 
lick, 6 Cal. A. 671, 92 P 1048. 

30. Coors v. Brock,’ 44 Colo. 80, 96 
P 963. 

31. Southern Hardware, etc., Co. v. 
Standard Equipment Co., 158 Ala. 596, 
48 S 357. 

32. Stokes v. Sac City, 


151 Iowa 
10, 180 NW _ 786; 


Davis v. Cc. & J 


Michel Brewing Co., 31 S. D. 284, 140 
NW 694. 

[a] Nuisance. — In an action 
against a city for personal injury 


caused by plaintiff's horse taking 
fright at a wild animal exhibited on 
a street corner, an instruction that 
the jury must find that the exhibition 
was a nuisance, but not defining a 
nuisance, was erroneous. Stokes v. 
Sac City, 151 Iowa 10, 1830 NW 786. 

[b] “Wegligence”’ Rronery, defined. 
—Davis v. C. & J. ichel Brewing 
Co., 31 S. D. 284, 140 NW 694. 

33. Crone v. St. Louis Oil Co., 176 
Mo. A. 344, 158 SW 417. 

[a] For example, an instruction 


Crone v. St. Louis Oil Co., 176 Mo. A. 
344, 158 SW 417. 

34. U. S.—Hoagland v. Canfield, 
160 Fed. 146. 

Cal.—Parkin vy. Grayson-Owen Co., 
25. Cal. .A.. 269, 143 P 257. 

Conn.—Hope v. Valente, 
248, 79 A 583. 
| Iowa.—Stokes v. Sac City, 162 Iowa 
514, 144 NW 6389. 

Mo.—Phelan y. Granite Bituminous 
Pav. Co., 183 Mo. A. 531, 167 SW 1059. 

[a] Illustration.—In an action for 
injuries to plaintiff by her horse be- 
coming frightened'at a caged animal, 
part of a circus menagerie, an in- 
struction is not objectionable in using 
the clause “if plaintiff believed or 
had reason to believe that she could 
pass the caged animal,” instead of 
requiring that she, aS a reasonably 
prudent and careful person, had rea- 
son to believe it where in another 
part of the instruction attention was 
called to such a requirement. Stokes 
v. Sac City, 162 Iowa 514, 144 NW 
63 


9. 

[b] Frightening horses.—In an 
action for an injury to the driver of 
a wagon caused by his horse becom- 
ing frightened at defendant’s steam 
roller, an instruction was not erro- 
neous in making defendant liable if 
its engineer failed to stop the noises 
after seeing plaintiff's peril, where 
another part of the same instruction 
told the jury that it was the duty of 
the engineer to exercise ordinary care 
to stop the noises. Phelan v. Granite 
Bituminous Pav. Co., 188 Mo. A. 531, 
167 SW 1059. 

35. See Trial [88 Cyc 1927]. 

36. Dehner vy. American R. Ex- 
press Co., 112 Kan. 618, 211 P 1115. 

37. Dehner v. American R. Ex- 
press Co., supra. : 

88. See Constitutional Law §§ 873, 
921, 955, 970-984... 

39. ee statutory provisions. 

40. Municipal police power gener- 
ally see supra §§ 200-211 in 48 C. J. 


84 Conn. 


streets generally see supra § 3677. 
44. See statutory provisions. 
Legislative power to prescribe pun- 

ishment in general see Criminal Law 

§§ 3187-3203. 

45. Street obstructions and en- 
croachments: 

are criminal offense see supra § 


Asa penal offense see supra § 3853. 


46. See supra § 3855. 
47. See supra §§ 3874-3884. 
48. Fuller v. Redding, 16 Misc. 634, 


39 NYS 109 [rev on other grounds 13 
App. Div. 61, 48 NYS 96]. 

49. Campbell vy. Providence, 
I, 262. 

[a] For example, where a day 
hack driver, without the authority of 
the owner, used the hack in the night- 
time without observing an ordinance 
directing him to keep two lighted 
lamps on his carriage, the owner was 
not liable to the penalty. Campbell 
v. Providence, 9 R. I. 262. 

50. Peo. v. Mahoney, 65 Misc. 449, 
121 NYS 898. 

[a] Even though the acting super- 
intendent of the fire department, in 
driving on the left-hand side of the 
road to get ahead of a standing street 
car and moving vans blocking the 
right side of the road, violated the 
letter of some traffic rule, the ur- 
gency of his duty, the repair of fire 
alarm signal wires, just broken down 
by a storm, for which there was 
barely time before dark, was a com- 
plete defense toa prosecution. Peo. v. 
Mahoney, 65 Misc. 449, 121 NYS 898. 

51. Com. v. Plaisted, 148 Mass. 
eu 19 NE 224, 24 AmSR 566, 2 LRA 


pn ae 


52. Com. v. Plaisted, supra. 
were Com. v. Curtis, 9 Allen (Mass.) 
54. Com. v. Worcester, Thach. Cr. 


Cas. (Mass.) 100. 
55. Dane v. Mobile, 36 Ala. 304. 
56. State v.° Bussian, 111 Minn. 
488, 127 NW 495, 31 LRANS 682. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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out of sight in a railroad station soliciting passen- 
gers, so as to preclude him from denying that he 
was standing in a place different from that assigned 
him by the municipal officers.57 
- Fast driving. It is no defense to a complaint for 
fast driving that the mayor and city marshal had 
given oral permission,®® nor that no person was 
endangered by such driving,®® nor that defendant 
had a reputation as a careful driver;®° but defend- 
ant may prove his motive where a discretion is al- 
lowed to the jury in fixing the imprisonment.®+ 

Driving on sidewalk. It is no defense to a prose- 
eution for unlawfully driving or riding on a sidewalk 
that others did likewise without complaint,°? nor 
that the informer contributed nothing to the origi- 
nal construction of the sidewalk or did not aid in 
keeping it in repair,®® nor that the abutting owner 
eonsented to such use of the sidewalk,®* nor that 
the vehicle portion of the street was too muddy 
where its condition was known to the driver before 
he started out.® 

[§ 3948] (4) Complaint, Information, Indictment, 
or Warrant. A complaint for violating an ordinance 
which uses substantially the words of the by-law 
or regulation is sufficient. Where willfulness® or 
unreasonableness®* is a necessary element to con- 
stitute the offense; such words must be used in the 
complaint. Where a given act is made by ordinancé 
an offense in itself without reference to actual ob- 
struction of public travel or expressed intent to 
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evidence is conflicting, is for the jury.7® 


\ 
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obstruct, the complaint need not allege that the 
public travel was obstructed and that defendant 
intended so to do.®® g 

[§ 3949] (5) Issues, Proof, and Variance. A con- 
viction for a common-law nuisance cannot be had 
under 4 complaint. for violating a by-law.7° In an 
action or prosecution for fast driving, it is not neces- 
sary to prove that any person was endangered by 
such driving, where this is not required by the ordi- 
nance or by-law." 

[§ 3950] (6) Evidence. The usual rules relating 
to evidence in criminal prosecutions’? apply to prose- 
cutions for unlawful use of the streets.” 

[§ 3951-3999] (7) Questions of Law and Fact.74 
In a prosecution for obstructing a public way, the 
question whether the way is a public one, where the 
Whether 
a nuisance at common law was committed by using 
a street as a stand for hourly coaches is a question 
of fact for the jury;’* but whether an ordinance 
prohibiting driving on streets faster than a rapid 
walk is reasonable is a question of law.77 

[§ 4000] B. Sewers, Drains, and Watercourses— 
1. Sewers and Drains*'—a. Public Sewers and 
Drains—(1) Classification and Ownership. A drain- 
age or sewerage system constructed by a munici- 
pality is the property of the municipality,? and the 
general public of the state at large has no interest 
therein.? Sometimes the sewer system of a munici- 
pality is divided into public and district sewers* or 


Mo, 261, 274, 116 SW 1087. (2) Also 


57. Com. vy. Matthews, 122 Mass. [a] Different and distinct acts.— 
60. Under a complaint based on an or- 
58. Com. vy. Worcester, 38 Pick.|dinance providing that no person 
(Mass.) 462; Com. v. Worcester,} shall permit any cattle under his 
Thach. Cr. Cas. (Mass.) 100. care to go upon any sidewalk, evi- 
59. Com. vy. Worcester, 38 Pick.| dence was admissible of different and 
(Mass.) 462. distinct acts. Com. v. Curtis, 9 Allen 
60. Com. v. Worcester, supra. (Mass.) 266. : 
61. Morton vy. Princeton, 18 Ill.} -[b] Evidence sufficient to sustain 
383. ‘a conviction of violating a city ordi- 
. 62. Com. v. Forrest, 170 Pa. 40, 32] nance prohibiting persons from con- 
A 652. 29 LRA 365. gregating and obstructing public 
63. Com. v. Forrest, supra. streets. State v. Sugarman, 126 
64. Com. v. Forrest, supra. Minn, 477, 148 NW ‘466, 52 LRANS 
65. State v. Brown, 109 N. C. 802,| 999. 
13 SE 940. E 74, Questions of law and fact in 
66. Com. y. Lagorio, 141 Mass. 81,| criminal prosecutions generally see 


6 NE 546 [foll Com, v. Rowe, 141 


Mass. 79, 6 NE 545]. ; 

[a] Rule applied.—An indictment 
for driving on a “public street’ while 
intoxicated is not invalid in charging 
that defendant drove on a “public 
square.” Inness v. State, 106 Tex. 
Cr. 524, 293 SW 821. 

[b] Negativing exceptions. — A 
complaint under a municipal ordi- 
nance providing that no person shall 
stop a vehicle in certain streets, ex- 
cept whiie taking on or discharging 
passengers, merchandise, or vehicular 
supplies, must negative the excep- 
tions, notwithstanding a statute pro- 
vides that an indictment or complaint 
shall not be considered defective or 
insufficient by reason of its failure to 
allege or recite a by-law or an ordi- 


nance of a city. Com. v. Lee,. 247 
Mass. 107, 141 NE 607. 

67. Fuller v, Redding, 16 Misc. 
634, 39 NYS 109 [rev on_ other 


grounds 13 App. Div. 61, 43 NYS 96] 
(holding that an information of a 
violation of a village ordinance which 
does not aver that the act was will- 
fully and unlawfully done is insuffi- 
cient to authorize the granting of a 
warrant). 
68. State v. Bacon, 40 Vt. 456. 

“ 69. Com. v. Derby, 162 Mass. 183, 
38 NE 440. 


70. Com. v. Harding, Thach. Cr. 
Cas. (Mass.) 270. ¢ 

71. Com. v. Worcester, 3 Pick, 
(Mass.) 462. 

72, See Criminal Law §§ 947-1999. 

73. See cases infra this note. 


pene ees oe ee 
: * By Sranumy A. Hacxurr (§§ 4000-4270). 


Criminal Law §§ 2272—2352%. 


75. Dinn y. Reg., 1 Pr. Edw. Isl. 
361. 

76. Com. v. Harding, Thach, Cr. 
Cas. (Mass.) 270. , 

77. Com. v. Worcester, 3 Pick. 
(Mass.) 462. 


1. Cross references: 

Definitions of: 

“Drain” see Drains § 1. 

“Sewer” see Sewers [85 Cyc 448]. 
Inclusion of municipal territory in 

drainage district see Drains § 18. 
Injuries from construction of sewer: 

Generally see supra § 2667, 

Defective sewer see supra § 1888 

et seq in 43 C, J. 

Power to construct sewer see supra 
§ 2300. 

Sewer departments, boards, and offi- 
cers see supra § 1509 et seq in 43 
Clad. 

2, Detroit v. Corey, 9 Mich, 165, 80, 
AmD 78; Fergus Falls v. Boen, 78 
Minn. 186, 80 NW 961; Donahoe v. 
Kansas City, 136 Mo. 657, 88 SW 571. 

3. Detroit v. Corey, 9 Mich. 165, 80 
AmD 78; Donahoe v. Kansas City, 136 
Mo. 657, 38 SW 571. 

4. Schwabe v. Moore, 187 Mo. A. 
74,172 SW 1157. 

{a] What constitutes public sewer. 
—(1) A public sewer is one which 
gerves the public, rathér than an in- 
dividual or private property, and 
which connects with, and receives the 
discharge from, district sewers, as 
well as the surface waters which fall 
upon the streets near to or under 
which it runs. State v. Wilder, 217 


public sewers are sometimes defined 
by charter as sewers previously con- 
structed or acquired under authority 
of an ordinance and paid for wholly 
out of the general revenue, and such 
sewers subsequently constructed as 
the board of public improvements 
may deem expedient to establish and 
construct without creating a sewer 


district or joint sewer district. 
Prior _v. Buehler, etc., Constr. Co., 
170 Mo. 439, 71 SW 205. (83) When 


constructed or adopted by a munici- 
pality, a sewer may be a _ public 
sewer, although. the proceedings 
were irregular. Akers y. Kolkmeyer, 
97 Mo. A, 520, 71 SW 536. (4) Also, 
a sewer need not accommodate the 
entire city in order to be a public 
Sewer. Southworth v. Glasgow, 232 
Mo. 108, 1832 SW 1168, AnnCas1912B 
1267; State v.. Wilder, supra (‘If a 
sewer must drain the entire city 
. .. before it can be public in char- 
acter, then it would be impossible 
under the law to construct in any 
one city more than one public sewer, 
and none in most of them. If a 
sewer must drain the entire city be- 
fore it can become a public sewer, 
then there is no possible room for 
another, and if the physical forma- 
tion of the earth is such that one 
sewer cannot be so constructed as 
to drain the entire city, then that 
city, and all similarly situated, have 
no power whatever to construct a 
public sewer’); Schwabe v. Moore, 
187 Mo. A. 74, 172 SW 1157. Contra 
South Highland Land, etc., Co. v. 
Kansas City, 172 Mo, 528, 72 SW 944, 
(5) On the other hand a drain neither 
constructed nor controlled by the 
municipality is not a public sewer. 
Kansas City v. Ratekin, 30 Mo, A. 
416; Com. y. Yost, 11 Pa. Super. 328. 
(6) Also a sewer is not a public sys- 
tem where it was constructed for the 
limited purpose of serving only the 
buildings owned by a certain firm, 
rather than the public generally; it 
does not articulate with the city’s 
System and is of no practical value 
to the city, even though incidentally 
it serves a Small percentage of the 
inhabitants of the city. Shute Sew- 
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trunk and local sewers.5 The statutes of some ju- 
risdictions do not contemplate that connecting 
sewers, forming a continuous line, shall always be 
deemed a single common sewer.® 

[§ 4001] (2) Location.’ The location of munici- 
pal sewers,® drains,® ditches,!° or other artificial 
watercourses,'! as well as the location of sewage 
disposal works,!2 is committed to the diseretion of 
the municipal authorities. While the general rule 
is that municipal corporations may exercise their 
powers only within their corporate limits,** they are 
sometimes expressly authorized to go beyond such 
limits for drainage or sewerage purposes;'* and if 
authorized to construct a drainage or sewerage sys- 
tem they have implied authority when necessary 
to go beyond their limits to obtain an outlet for the 
system so as to make it effective.® A sewerage 
system need not extend to tidewater when not so 
required by statute,1* and where it does not so 
extend, statutes relating only to sewers extending 
to tidewater are of course not applicable.17 The 
municipality may of course use the streets for the 
construction of a sewerage system,*® and, by agree- 


erage Co. v. Monroe, 162 N. C. 275, 
78 SE 151. (7) Particular sewer held 
to be a public and not a district 
sewer. Schwabe vy. Moore, supra. 


MUNICIPAL CORPORATIONS 


tended for and drain only the lots 
abutting upon the sewer, 
therefore local sewers.” 
v. Standard Wagon Co., 


[§§ 4000-4002 | 


ment?® or the taking of proper proceedings”? and 
the payment of due compensation,”1 it may acquire 
private property or the use thereof for this purpose. 

[§ 4002] (3) Construction, Maintenance, and Re- 
pair.22, Some authorities hold that the construc- 
tion and maintenance of municipal drains and 
sewers is a corporate or municipal, as distinguished 
from a governmental, function;** but other authori- 
ties take the view that, in the construction and 
maintenance of a sewer or drainage system, a mu- 
nicipal corporation exercises a part of the govern- 
mental powers of the state for the customary local 
convenience and benefit of all the people.2* The 
duty, if any, of the municipality to drain its streets 
and avenues is one requiring the exercise of de- 
liberation, judgment, and disecretion?® and is there- 
fore judicial in nature.2* Mere statutory authority 
to construct sewers or drains does not impose any 
duty to exercise such authority;?7 and unless the 
duty is positively imposed by the state, the mu- 
nicipality has discretion to determine whether it 
will construct a system of drains or sewers,?® as well 
as discretion to determine the nature, extent, capac- 


606, 609, 73 SE 323 [quot Cyc]; and 
supra § 2326. 

16. Philadelphia Trust, etc., Co. v. 
Merchantville, 75,N. J. L. 451, 68 A 


and are 
Cincinnati 
supra. (4) 


[b] District sewers are sometimes 
defined by charter as “those con- 
structed or acquired under authority 
of ordinances, within the limits of 
an established sewer district, and 
paid for by special tax assessed upon 
the property in the district.” Prior 
v. Buehler, ete., Constr. Co., 170 Mo. 
439, 443, 71 SW 205, 

“Joint district sewers” defined see 
Joint 33 C. J. p 836. 

5. Cincinnati v. Standard Wagon 
Co., 3 OhS&CP 79, 1 OHNP 387. 

[a] Construction of statute.—(1) 
A statute mentioning a number of 
classes of sewers, such as trunk, 
main, principal, submain, local, 
lateral, and branch, is construed to 
contemplate but two kinds of sewers, 
namely, trunk and local, the terms 
“trunk,” “main,” and ‘principal’ be- 
ing synonymous and the terms “lo- 
cal,” ‘lateral,’ and “branch” being 
also synonymous. Cincinnati v. 
Standard Wagon Co., 3 OhS&CP 79, 
80, 1 OhNP 387. (2) “A ‘sub-main 
sewer’ would seem to be what its 
title indicates, viz.: belonging to the 
class of main sewers, but subsidiary 
to them.” Cincinnati v. Standard 
Wagon Co., supra. 


[b] Test for determining charac- 
ter of sewer.—(1) “In section 2397, 
it is said: ‘But no sewer shall be 


considered local except such as are 
intended for and used exclusively for 
the drainage and accommodation of 
lots abutting thereon.’ We have here 
given a test by which to measure the 
character of a sewer. If it is ‘in- 
tended for and used exclusively for 
the drainage and accommodation of 
lots abutting thereon,’ it is a local 
sewer; otherwise it is a trunk sewer.” 
Cincinnati v. Standard Wagon Co., 3 
OnsS&CP.79,) 81, 1 OhNP 387, C2) 


“Neither the size of the pipe nor the} 


material from which it is made are 
important in determining the ques- 
tion, except as they may possibly 
throw light upon the intention and 
use of the sewer with reference to 
draining abutting lots only or other 
lots not abutting upon the sewer.” 
Cincinnati v. Standard Wagon Co., 
supra. (3) “By the application of 
the above test to the cases at bar, 
it will be found that some of the 
sewers are trunk sewers and others 
are local sewers, because some are 
connected with and receive the drain- 
age brought by sewers from inter- 
cepting streets and are therefore 
trunk sewers; while others are in- 


The fact that a sewer, otherwise lo- 
eal, drains the street on which a lot 
abuts does not prevent it from be- 
ing a local sewer. Cincinnati v. 
Standard Wagon Co., supra. 

6. Ayer v. Somerville, 143 Mass. 
585, 10 NE 457. 

7. Use of natural watercourses 
for sewerage and drainage purposes 
see infra § 4009. 

8. Themens y. Montreal, 61 Que. 
Super. 411. 

9. Arbique v. St. Placide, 56 Que. 
Super. 512 [aff 30 Que. K. B. 493). 

10. Arbique v. St, Placide, supra. 

11. Arbique v. St. Placide, 

[a] An existing ditch may be 
utilized by a municipality in estab- 
lishing a watercourse. Arbique v. 
St. Placide, 30 Que. K. B. 493; Belan- 
ger Vv. St. Barnabe, 53 Que. Super. 


255. 

12. Philadelphia Trust, etc., Co. v. 
Merchantville, 75.N. J, L. 451, 455, 68 
A 170 [aff 76 N. J, L. 822 mem, 74 
A 1135 mem], 

“The location of the [Sewage] dis- 
posal works is necessarily commit- 
ted to the discretion of the public 
authorities of the borough. The 
proper place for such location is de- 
termined by public necessity and 
convenience, and the decision of the 
borough authorities on this subject 
is conclusive, because it is the exer- 
cise of a discretion reposed in them 
by law.” Philadelphia Trust, etce., 
Co. v. Merchantville, supra. 

13. See supra § 233 in 43 C. J. 

14. Jones v. Rogers Sewer Impr. 
Dist... No.3, Jo Ark 166" 137 Siw, 
888; Cummins v, Seymour, 79 Ind. 
491, 41 AmR 618; Philadelphia Trust, 
etc., Co. v. Merchantville, 75 N.. J. L. 
451, 68 A 170 [aff 76 N. J. L. 822 
mem, 74 A 1185 mem]. 

[a] Highways outside the corpo- 
rate limits of a municipality may 
be used for drainage purposes where 
the municipality is authorized to go 
beyond its limits for such purposes. 
Cummins vy. Seymour, 79 Ind. 491, 41 
AmR 618. 

[b] The consent of the governing 
body of the township or municipality 
into which the sewer is extended or 
in which a sewage disposal plant is 
built is not necessary when not re- 
quired by an applicable _ statute. 
Philadelphia Trust, ete., Co. v. Mer- 
chantville, Tb N. J. DL 461, 63 A 170 


[aff 76 N. J. L. 822 mem, 74 A 1135 
mem]. 
15. White v. Romney, 69 W, Va. 


sSupra., 


170 [aff 76 N. J, L, 822 mem, 74 A 

1135 mem]. 

17. Philadelphia Trust, ete., Co. v, 
Merchantville, supra. 

18. Wendell v. Troy, 4 Abb. Dec. 
(N. Y.) 563, 4 Keyes 261 [aff 39 
Barb. 329]; Cincinnati v. Penny, 21 
Oh. St. 499, 8 AmR 73; Themens v. 
Montreal, 61 Que. Super. 411. 

[a] It is a part of the purpose in 
view when land is taken or dedicated 
for use as a public street in a city 
that it shall be used not only for the 
purpose of mere passage and repas- 
sage, but also for all such incidental 
purposes, including the building of 
sewers therein, as may be necessarily 
appropriate and usual for the proper 
enjoyment of such street. In re Yon- 
kers, 117 N. Y. 564, 23 NE 661. 

[b] Street not opened may be 
used.—Kilcullen v. Webster, 63 Pa. 
Se 309. [aff 260 Pa. 263, 103) (A 
Use of streets for sewers as addi- 
tional servitude requiring comperisa- 
tion see Eminent Domain § 176. 

19. See infra § 4002. 

20. Condemnation of property: 
Exercise of power for drainage and 

sewerage purposes see Wminent 

Domain § 64. 

Proceedings generally see Eminent 
Domain §§ 300-514. 

21. See Eminent Domain § 149. 

22. Cross references: 

Acquisition by municipality of sewer 
privately constructed see infra 
§ 4007, 

Mandamus to compel construction, 
maintenance, or repair of sewer 
see Mandamus § 386. 

Power of municipality. to construct 
sewer see Supra §§ 2300-2302. 

23. Ostrander v. Lansing, 111. 
Mich. 6938, 70 NW 382; Detroit v: 
Corey, 9 Mich. 165, 80 AmD 78; Dona- 
hoe v, Kansas City, 136 Mo. 657, 38 
SW 571. 

24. Hughes v. Auburn, 161 N. Y- 
96, 55 NE 389, 46 LRA 636. 

25. Mills v. Brooklyn, 32 N. yY. 
489; Springfield v. Spence, 39 Oh. 
St. 665; Fair v, Philadelphia, 88 Pa. 
309, 832 AmR 455. s 

2G. Mills v. Brooklyn, 32 N. Y. 
489; Springfield v. Spence, 39 Oh. St. 
665; Fair v. Philadelphia, 88 Pa, 309, 
32 AmR 455. 

27. Carr v. Northern Liberties, 35 
Pa, 324, 78 AmD 342; St. Albans v. 
Noble, 56 Vt. 525. 

28. Henderson vy. Minneapolis, 32 
Minn. 319, 20 NW 322; Carr v. North- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ity, and cost of the system,?® and the method of 

financing its construction and maintenance.?° 
the other hand, in the actual work of constructing 
or repairing a system of drains or sewers, a mu- 
nicipality acts in a ministerial capacity ;*4 and after 
it has constructed a sewer, it must see that it is 
kept in a proper state of repair®? so long as the 
sewer is in such a condition as to render repair 
work feasible,?* as distinguished from a condition 
making reconstruction necessary;** but a contract 
whereby a city agrees to keep in repair a ditch con- 
structed by it through plaintiff’s land lying outside 
of the corporate limits, for the purpose of drainage 
of certain lands within such city, 


and commissioners for construction 


the municipality by a contract for water for flush- 
Authority to construct and maintain 


ing sewers.*® 
drains and sewers gives no right 


sance,?’ or to construct drains or sewers or dis- 


charge sewage upon private lands 
sion,*® or without acquiring the 


by lawful means*® and making due compensation 


ern Liberties, 35 Pa. 324, 78 AmD 
342; St. Albans v. Noble, 56 Vt. 525; 
Jordan v. Benwood, 42 W. Va. 312, 
26 SE 266, 57 AmSR 859, 36 LRA 519. 

29. Mills v.. Brooklyn, 32 N.Y. 
489; Fair v. Philadelphia, 88 Pa. 309, 
32 AmR 455; Horton v. Nashville, 4 
Isea (Tenn.) 39, 40 AmR 1. 

30. Wichita Falls v. 
(Tex. Civ. A.) 291 SW 696. 

[a] City may impose charges for 
special benefits, and is not limited 
to a bond issue for this purpose. 
Wichita Falls v. Landers, (Tex. Civ. 
A.) 291 SW 696 (construing Wichita 
Falls Charter §§ 67, 70, 71). 

31. Weis v. Madison, 75 Ind. 241, 
39 AmR_ 185. See Welsh v.. St. 
Catharines, 13 Ont. 369 (the construc- 
tion of drains and sewers is judicial, 
but, after their construction, keeping 
them in repair is a ministerial duty). 

Liability for injury resulting from 
negligence in construction see supra 
§§ 1889, 1890 in 43 C. J. 

32. Ill.—Kankakee vy. Illinois East- 
ern Hospital, 66 Ill. A. 112. 

Minn.—Taylor v, Austin, 32 Minn. 
247, 20 NW 157. 


Landers, 


N. Y:—Burnett v. New York, 36 
App. Div. 458, 55 NYS 893. 
Tex.— Wichita Falls v. Landers, 


(Civ. A.) 291 SW 696. 

W. Va.—Clay v. St. Albans, 43° “W. 
Va. 539, 27 SE 368, 64 AmSR 883. 

[a] The account for. maintenance 
of a sewer system may be charged 
with the amount paid by the city for 
injuries caused by defects in the 
sewer. Wichita Falls v. landers, 
(Tex. Civ. A.) 291 SW’ 696. 

Liability for injury resulting from 
penne repair see supra § 1891 in 
Arne dis 

23. Re Scott, 58 Ont. L. 565, 24 
OntWN 111. 

[a] Applicable statute.—In deter- 
mining whether the municipality is 

obligated to repair a certain sewer, 
the statute to be applied is the one 
in force at the time of the construc- 
tion of the sewer and which, by its 
terms and the construction placed 
thereon, obligates the municipality 
to keep the sewer in repair so long 
as repair is feasible rather than a 
subsequent statute which limits the 
obligation to repair to the lifetime 
of the sewer as estimated by the 
engineer. Re Scott, 53 Ont. L. 565, 
24 OntWN 111. 

34. Re Scott, supra. 

35. Hamilton vy. Shelbyville, 6 
Ind. A. 538, 33 NE 1007. 

36. Pine Bluff Water Co. v. Sewer 
Dist., 56 Ark. 205, 19 SW 576. 

37. Jones v. Rogers Sewer Impr. 
Dist. No. 3, 119 Ark. 166, 177 SW 888; 
Waycross v. Houk, 113 Ga. 9638, 965, 
89 SE 577; Atlanta v. Warnock, 91 
Ga, 210, 18 SE 135, 44 AmSR 17, 23 


MUNICIPAL CORPORATIONS 


On 


is ultra vires,®> 
only cannot bind 


prescription.*® 
to create a nul- 
In General. 
without permis- 
right to do so 


LRA 301; Sammons yv. Gloversville, 
175 N. Y. 346, 67 NE 622. And see 
Thomas v. Grinnell, 171 Iowa 571, 153 
NW 91 (recognizing the rule, but 
holding that, prior to construction, 
the court will not say, as a matter 
of law, that a sewage disposal plant 
cannot be so constructed as not to 
be a source of annoyance or injury 
to anyone). 

“A general grant of power to es- 
tablish in a city a sewerage system 
does not carry with it any right on 
the part of a municipality to cre- 
até and maintain a nuisance danger- 
ous to life or health.” Waycross v. 
Houk, supra. j 

“The right to construct Sewers 
and drains implies no right to create 
a nuisance, public or private.’ It is 
the duty of the commissioners of the 
sewer district to construct the sewer 
so that it will not become a nuisance 
to any neighborhood or to any par- 
ticular inhabitant thereof; and _ it 
is the duty of the city after the 
sewer has been turned over to it to 
avoid the same result by properly 
maintaining and repairing the sewer 
after it is constructed. ... Our stat- 
ute authorizing cities and towns to 
form improvement districts for the 
eonstruction of a system of sewers 
did not intend to authorize the cre- 
ation of a nuisance,”’ Jones v. Rogers 
Sewer Impr. Dist. No. 3, 119 Ark. 166, 
170, 173, 177 SW 888. 

Sewer as nuisance see Nuisances 
[29 Cye 1180]. 

38. Chillicothe v. Bryan, 103 Mo. 
A. 409, 77 SW 465; Hart v. Adams, 
140 App. Div. 663, 125 NYS 652. 

[a] Change from covered to open 
drain.—W here, under an arrangement 
between a city and the owner of the 
lot through which an open drain 
passed, the drain was converted into 
a covered drain and subsequently the 
property was improved with refer- 
ence to its new condition, the city 
has no right, especially after the 
property has passed into the hands 
of a bona fide purchaser, to reconvert 
the drain into an open drain without 
the consent of the property owner. 
Lexington v, Finn, 149 Ky. 146, 147 
SW 960. 


[b] Remedy of landowner.—W hat- 
ever remedies the landowner may 
have against a municipality for 


flooding his land without acquiring 
any right or permission to do_ so, 
he cannot himself abate the injury 
by obstructing the flow of drainage 
so as to create a nuisance in the 
street, and if he does so he will be 
liable under an ordinance prohibiting 
any person from obstructing the flow 
of water through or from the streets. 
Heese vy. Wilson, 107 N. C. 865, 12 SE 
320. 


to the landowner for the 
While the municipality may by contract acquire a 
right to construct a sewer through privately owned 
land*! without acquiring absolute title to the land,#? 
nevertheless its interest in the land is such as to be 
subject to the registry law.*? 
a sewer overflows may not, under the circumstances, 
show a breach of covenants against negligence** and 
defects in construction*® made by the city on receiv- 
ing a deed of the right of way for the sewer. 
maintenance of a sewer on private land by permis- 
sion does not give the city a prescriptive right to 
maintain it;4* and even where a prescriptive right 
to maintain a ditch has been acquired by the mu- 
nicipality,*” the right is limited by the character 
and extent of that exercised during the period of 
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injuries sustained.*® 


The mere fact that 


The 


[§ 4003] (4) Regulation, Control, and Use—(a) 
The right of a municipality to regu- 
_ late and control the use of its drains and sewers is a 
necessary incident of their ownership,*® and such 
right may be protected and enforced by injunc- 


39. Nevins v. Fitchburg, 174 Mass. 
545, 55 NE 321, 47 LRA 312; Hart v. 
Adams, 140 App. Div. 663, 125 NYS 

Power to condemn private property 
for municipal sewers and drains see 
Eminent Domain § 64. 

40. Compensation for taking or 
injuring private property see Emi- 
nent Domain §§ 148, 149. 


41. Leeds vy. Richmond, 102 Ind. 
372, 1 NE 711. 
Py oa Snow v. Toronto, 44 Ont. L. 

43. Toronto v, Jarvis, 25 Can. S. 
Ce 237, : 

44. Murphy v. Rome, 184 App. 


Div. 350, 171 NYS 497 (where plain- 
tiff admits that at the time of the 
overflow the sewer had been par- 
tially blocked by state contractors). 

45. Murphy v. Rome, supra. 

46. Chillicothe v. Bryan, 103 Mo. 
A. 409, 77 SW 465. 

47. Sturges v. Meridian, 95 Miss. 
35, 48 S 620; Kearns v. Bloomfield, 
(N. J. Ch.) 1388 A 386. See Albany 
Garage Co. v. Munson, 218 App. Div. 
240, 218 NYS 78; Abilene v. Reed, 
(Tex. Civ. A.) 294 SW 913 (both rec- 
ognizing the rule that the right may 
be obtained by adverse user and pre- 


scription). See also supra § 2097 in 
43°C. J, 
[a] Where a sewer was under 


ground, concealed from view, adverse 
user did not begin to run in favor 
of the city until the existence was 
brought to the knowledge of the 
property owner or his predecessors 
in title. Albany Garage Co. v. Mun- 
son, 218 App. Div. 240, 218 NYS 78. 


48. Sturges v. Meridian, 95 Miss. 
35, 48 S 620. 
49. Melrose v. Cutter, 159 Mass. 


461, 34 NE 695; Fergus Falls v. Boen, 
78 Minn. 186, 80 NW 961; Fisher v. 
Harrisburg, 2 Grant (Pa.) 291; 
Jeanette Borough v. Eschallier, 7 Pa, 
Dist. 268; Arbique v. St. Placide, 30 
Que. K. B. 493. 

[a] Sewer constructed by commis- 
sioners.—After a sewer has been 
constructed by the commissioners of 
a sewer district and turned over to 
the city, it becomes subject to the 
control of the city. Jones v. Rogers 
Sewer Impr. Dist. No. 3, 119 Ark. 166, 
177 SW 888; Kraft v. Smothers, 103 
Ark. 269, 146 SW 505. 

[b] Where a portion of territory 
is transferred from one municipality 
to another, the right to regulate the 
use of sewers and hydrants within 
such territory passes to the new gov- 
ernment. Bloomfield Tp. v. Glen 
Ridge, 54 N. J. Eq. 276, 33 A 925 [aff 
55 N. J. Eq. 505, 37 A 63]. 

[c] In New York the power given 
to the common council of the city 
of New York by statute (L. [1870] c 
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tion®® or the imposition of proper penalties.®! 
less restrained by statute a municipal corporation 
may permit any appropriate use to be made of its 
sewers,” drains,°? and gutters;°* but an open drain 
or gutter designed for carrying off surface waters 
must not be used by individuals or corporations for 
purposes which will create a nuisance.°® 
from one part of a sewerage system may be re- 
moved to another,®® and the surface of lands ac- 
quired for sewerage purposes may also be used for 
While it is not ultra vires for 
a municipality to enter into an agreement with any 
person or municipal authority having property or 
public rights to protect, relating to the operation of 
a tidal chamber at the outlet of a sewer,°® yet, 
when not authorized by the legislature to make such 
a contract, a township through which a municipal 
sewer passes cannot contract with the municipality, 
with reference to the use of the sewer in another 


school purposes.** 


137 § 2) to regulate by ordinance the 
building and repairing of sewers is 
not a power to-make ordinances to 
cause sewers to be built but simply 
to regulate the manner of doing the 
work upon sewers. In re New York 
Protestant Episcopal Public School, 
68 N. Y. 609; In re Zborowski, 68 
N. Y. 88. 


50. Melrose v, Cutter, 159 Mass. 
461, 34 NE 695. 

[a] Thus, where municipal au- 
thorities have a right to construct 
either an open or closed drain, and 
they construct the former, they may 
enjoin adjacent landowners from 
building over the drain. Melrose v. 
Cutler, 159 Mass. 461, 34 NE 695. - 

51. Fisher v. Harrisburg, 2 Grant 
(Pa.) 291; Wichita Falls v. Landers, 
(Tex, Civ. A.) 291 SW 696. 

52. Springer v. Walters, 37 Ill. A. 
326 [aff 139 Ill. 419, 28 NE 761}. 


53. Municipality No. 1 v. Gas- 
Light Co., 5 La. Ann, 439. 

54. Municipality No. 1 v. Gas- 
Light Co., supra. p 
. 55. Municipality No. 1 v. Gas- 


Light’ Co., supra. 

[a] For example, an open drain 
or gutter should not be used for 
earrying off noxious and poisonous 
by-products fro gas works, where 
such use will create a nuisance. Mu- 
nicipality No. 1 v. Gas-Light Co., 
5 La. Ann, 439. 


56. Titus v. Boston, 149 Mass. 164, 
21 NE 310. 
57. Winkler v. Summers, 5 NYS 


723, 22 AbbNCas 80. 

58. Belleville Tp. v. Orange, 70 N. 
J. Eq. 244, 62 A 331 [aff 71 N. J. Eq. 
775 mem, 65 A 1117 mem]. 

59. Belleville Tp. v. Orange, supra. 

60. Belleville Tp. v. Orange, supra. 

[a] Statutes not authorizing con- 
tract.—“‘The statutory authority to 
make regulations as to laying the 
sewer through the territory of the 
township, such as might be imposed 
for laying its own sewers therein, 
did not, either expressly or by impli- 
cation, authorize a contract relating 
to the use of the sewer in another 
municipality when constructed, on 
breach of which the township would 
be entitled, as representing the com- 
mon public rights, to enjoin a viola- 
tion of the contract for the sole rea- 
son that the violation resulted in a 
public nuisance.” Belleville Tp. v. 
Orange, 70 N. J. Eq. 244, 247, 62 A 
331, 332 [aff 71 N. J. Eq. 775 mem, 
65 A 1117 mem]. 

61. Cross references: 
Connection of private 

drains see infra § 4006 
Mandamus to compel granting of per- 

ees connections see Mandamus 

62. See Branch v. Gerlach, 94 Ark, 
378, 127 SW 451 (Kirby Dig. § 5722 
et seq). 

' 63. See supra § 4000. 


sewers and 


MUNICIPAL CORPORATIONS 


Un- 


Soil taken 


64, Allman v. Mobile, 162 Ala. 226, 
50 S 238; Livingstone v. Taunton, 155 
Mass. 3638, 29 NE 635; Ranlett v. 
Lowell, 126 Mass, 431. But see 
Knudson v. Neal, 320 Ill. 136, 150 NE 
626 (stating that, where a city has 
established a sewer system in a cer- 
tain avenue, it is obligated to receive 
the sewage of the public living ad- 
jacent thereto so long as its sewer 
system is not overtaxed, but so stat- 
ing in a case where the city had 
in fact granted a permit for the con- 
nection); Barton v. Syracuse, 36 N. 
Y. 54, 1° Transer. A. 817, ,(it;is.. the 
right of abutting owners, under the 
charter and ordinances of Syracuse, 
to use a sewer, under proper re- 
strictions, by inserting a drain POs 
their lots). 

65. Patton v. Spring Held, 99 Mass. 
627; Wendell v. Troy, 4 Abb, Dec. (N. 
Y.) 5638, 4 Keyes 261 [aff 39 Barb. 
329]; Wichita Falls v, Landers, (Tex. 
we A‘) 291 SW 696. 

U. S.—Hutchinson v. Valdosta, 
ont. Wiis: 303, 338 SCt 290, 57 L. ed. 


520. 

Ala.—Allman y. Mobile, 162 Ala. 
226, 50 S 238. 

La.—Fristoe v. Crowley, 142 La. 


393, 76S 812, LRA1918C 254. 

Mass.—Com. vy. Abbott, 160 Mass. 
282, 35 NE 782. 

Mo.—Hill v. St. Louis, 159 Mo, 159, 
60 SW 116. 

N. J.—Fenton v. Atlantic City, 90 
N. J. L. 403, 103 A 695; Van Wagoner 
v. Paterson, 67 N. J. L. 455, 51 A 922. 

Philippine.—Case v. Manila Bd. of 
Health, 24 Philippine 250. 

Ss. C.—Columbia v. Shaw, 131 S. C. 
462, 127 SE 722. 
22a. wore 


Ont.—In re McCutchon, 
OvpBvestss 

“It is the commonest exercise of 
the police power of a State or city 
to provide for a system of sewers 
and to compel property owners to 
connect therewith.” Hutchinson vy. 
Valdosta, 227 U. S. 803, 308, 88 SCt 
290, 57 L. ed, 520. 

[a] A separate connection for 
each lot may be required. Branch 
v. Gerlach, 94 Ark. 378, 379; 127 SW 
451 (“It is a reasonable exercise of 
the police power. Sound reason may 
be discovered why the houses on dif- 
ferent lots should have _ separate 
connection with the sewer, so that 
the supervision may be more effec- 
tive, and so that the stoppage of one 
ppense ine will not affect other prem- 
ses’). 

{[b] Property outside sewer dis- 
trict.—A statute providing that the 
board of health may require owners 
of property near or adjacent to 
sewers constructed under the stat- 
ute to make connections therewith 
is not limited to. property situated 
within the sewer district. Martin v. 
Hilb, 53 Ark. 300, 14 SW 94. 

67. Fristoe vy. Crowley, 142 La. 393, 


of prime 


‘property owners 


tb bey ~d s : 
[§§ 4003-4004 


‘municipality, so as to acquire a right to compel 
specific performance of the contract®® or to enjoin 
a breach or violation thereof for the sole reason — 
that the violation results in a public nuisance.® 

[§ 4004] (b) Connections®*'—aa. In General. 
some jurisdictions the statutes confer on cities con- 
trol over sewer connections.°? 
public sewers being in the municipality®* property 
owners ,have no right to make connections with a 
municipal sewer without the consent of the munici- 
pality ;*4 but the municipality may permit them to 
make such connections® or in the interest of the 
public health and welfare, it may require them 
to do so®® at their own expense,®’ although the sewer 
runs through private property,®® and the legislature 
may properly confer power on the municipality to 
impose such a requirement.®? 
utes are held not to confer power on a municipality 
to compel connection of outside vaults or privies 


In 


The ownership of 


However, some stat- 


76 S 812, LRA1918C 254; Van Wag- 
oner vy. Paterson, 61 N. J. L. 455, 51 
A 922. 

[a] Distance of property from 
sewer.—An ordinance requiring all 
owners of premises on the line of 
the city sanitary sewers to make 
connection therewith, and construed 
to require the connection of a build- 
ing fronting on an alley but located 
on a plot of ground facing streets in 
which sewer mains are located, is} 
not unreasonable because of the dis-: 
tance between the building and the 
sewers and the expense involved in 
making the connection. Columbia v. 
Shaw, 131 S. C, 462, 127 SE 722. 

[b] A lien to secure payment of 
the debt may be imposed upon the 
property. Fristoe v. Crowley, 142 La, 
393, 76 S 812, LRA1918C 254. 

68. Com, v. Abbott, 160 Mass. 282, 
35 NE 782, Compare State v. Ram-, 
sey County Dist. Ct., 90 Minn. 540, 
97 NW 425 (a contract between the 
city and a landowner granting per- 
mission and license to construct the 
sewer through the land and to enter 
upon the premises for the purpose 
of keeping the sewer in repair does 
not authorize or justify any party, 
public or private, in entering upon 
the land for the purpose of making 
sewer connections). 

69. Allman v. Mobile, 162 Ala, 226, 
50 S 238; Fristoe v. Crowley, 142 La. 
393, 76 S 812, LRA1918C 254. 

[al Reason for rule.—‘“‘No police 


‘power is more important than that 


to adopt such sanitary regulations 
as may be necessary to insure .the 
safety and preserve the health of the 
inhabitants of a city. Nor do we 
doubt that the maintenance of an effi- 
cient sanitary sewerage system is 
importance in encompass- 
ing the ends sought by the delegation 
of such power; and surely no sewer- 
age system could be regarded as effi- 
cient without the incident of power 
in the municipal corporation to com- 
pel connections of property by its 
owners with the system. So, on prin- 
ciple and authority, we hold it to be 
within legislative competency to con- 
fer on municipal corporations the 
power to compel such connections.” 
Allman v. Mobile, 162 Ala. 226, 233, 
50 S 2388, 

[b] Absence of constitutional pro- 
visions.—‘‘There is no force in the 
contention that it required express 
constitutional authority for the Leg- 
islature to enact a law empowering 
municipal corporations to require © 
to connect their 
premises with the public sewerage 
system at the expense of each prop- 
erty owner. It suffices that the Con- 
stitution does not prohibit such’ leg- 
islation.” Fristoe v. Crowley, 142 La. 
393, 397, 76 S 812, LRA1918C 254, 

Direct requirement by ey dageelka. 
see Constitutional Law § 425. 


2. 
For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 
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with a sewer.”® 


70. Gault v, Ft. Collins, 57 Colo. 
824, 142 P 171, AnnCas1916B 718. 

{a] Thus (1) power to require 
such a connection 
by a statute delegating to the. city 
power to compel owners of buildings 
in a sewer district, or within four 
hundred feet of a sewer, to connect 
with the sewer, to prohibit privies 
within a sewer district, and to regu- 


late, within the city limits, privies 
not within a sewer district. Gault v. 
Ft. Collins, 57 Colo. 324, 332, 327, 


142 P 171, AnnCasi916B 718 (“The 
power in this regard conferred by 
statute is to compel owners of build- 
ings to connect them with the sewer. 
No power is given to compel par- 
ties to connect outside vaults or 
privies with the sewer. The power 
regarding privies is to prohibit them, 
within the sewer district, or within 
400 feet of a sewer, not to compel 
them to connect. If not within the 
prohibited district, the power then is 


to regulate the construction, main- 
tenance and use of privies’’). (2) 
Referring to earlier statutes, the 
court said: “Subdivision 54, Ss. 


1883, authorizing cities and towns to 
regulate the location of privies and 
to compel the owner to clean, abate 
or remove any nauseous or unwhole- 
some privy, and the laws of 1889 re- 
lating to the construction and repair 
of sewers and cesspools, does not 
confer power upon cities or authorize 
them to compel the connection of 


buildings with sewers, much less the 


connection of an open privy like 


this, standing on a _ vacant lot.” 
Gault v. Ft. Collins, supra. 

71. Ala.—Allman v. Mobile, 162 
Ala. 226,50 S 238. 

Ark.—Branch v. Gerlach, 94 Ark. 
378, 127 SW 451. 

Cal.—Harter v. Barkley, 158 Cal. 


742;.112 P 556. 

Mass.—Ranlett v. Lowell, 126 Mass. 
431. 

Minn.—Fergus Falls v, Boen, 78 
Minn. 186, 80 NW 961. 

- Mo,—Hill y. St. Louis, 159 Mo, 159, 
60 SW 116. 

N. J.—Van Wagoner v. Paterson, 
67 N. J. L. 455, 51 A 922. 

N. C.—Slaughter v. O’Berry, 126 
Nee KG. Sl, Soe Oh eal, 48, "RA 
442, 

Oh.—Hermann vy. State, 54 Oh. St. 
506, 43 NE 990, 32: LRA 734. 

Pa.—Kilcullen v. Webster, 63 Pa. 
Super. 309 [aff 260 Pa. 263, 103 A 
592]; Bowser v. Philadelphia, 41 Pa. 
Super. 515. 

Tex.—Wichita Falls! v. 
(Civ. A.) 291 SW 696. 

N. B.—Ex p. Edgett, 36 N. B. 224. 

{a] “fhe power of maintenance 
of public sewers carries with it the 
power to provide reasonable regula- 
tions for the tapping and connection 
with such sewers.” Harter v. Bark- 
ley, 158 Cal. 742, 745, 112 P 556. 

{b] Ordinance providing for re- 
moval of sewer connections for non- 
payment of charges does not conflict 
with a penal ordinance requiring a 
connection. Wichita Falls v, Lan- 
ders, (Tex. Civ, A.) 291 SW. 696. 

72.. Ala. — Mobile v.  Bienville 
“Water Supply Co., 130 Ala. 379, 30 


SS 445 
j Cal. 306, 


Landers, 


Cal.—Madera v. Black, 181 
184 P 397. 


The municipality may impose rea- 
sonable conditions and regulations in regard to mak- 
ing connections,"+ and fix and determine the fees and 
charges therefor,’? and it is not prevented from so 
doing by the fact that it has for years permitted 
connections to be made without charge;** but the 
regulations must be reasonable,’* and the charges 
must be reasonable,*® uniform, and without discrimi- — 
nation against particular property owners.7® 
municipality may require as conditions for permit- 
ting the connection a written application with de- : 
scription of the property,’ the prepayment of a 
frontage fee,’® or a local assessment, if valid,”® and | 


is not conferred | 
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The 


Mo.—Hill v. St. Louis, 159 Mo. 159, 
60 SW 116. 

N. J.—Point Pleasant Beach v. 
Moore, 88 N. J. L. 734, 95 A133. 

Onh.—Hermann vy. State, 54 Oh. St. 
506, 43 NE 990, 32 LRA 734. 
Henares v. Harrisburg, 2 Grant 

Tex.—Wichita Falls v. 
(Civ. A.) 291 SW 696. 

[a] Rates for the use of the 
sewer (1) after connections therewith 
have been made may be imposed by 
the municipality under the authority 
conferred by some statutes. Point 
Pleasant Beach v. Moore, 88 N. J. L. 
734, 95 A 133; Mulkey v. Kaufman, 
(Tex. Civ. A.) 286 SW 620. (2) The 
fixing of the rates being an adminis- 
trative function, it may be exercised 
by resolution in the absence of a 
statute requiring an ordinance. 
Point Pleasant Beach v.: Moore, 
supra. (3) “The power to impose 
rates implies the power to collect 
them.” Point Pleasant Beach v. 
Moore, supra. 

[b] Nature of charge.—A charge 
for the use of a sewer system is a 
charge for special benefits rather 
than a general tax. Wichita Falls v. 
Landers, (Tex. Civ. A.) 291 SW 696. 

[c] Payment of charge cannot he 
resisted even though the city appro- 
priated money to extend the system 
without authority. Wichita Falls v. 
Landers, (Tex, Civ. A.) 291 SW 696. 

73. Fisher vy. Harrisburg, 2 Grant 
(Pa...) +291. 

74. Springmyer v. State, 1 Oh. Cir. 
Ct;'501, 1:Oh. Cir, Dec. 279 [aff 23 
CincLBul 281]; In re McCutchon, 22 
TOC @. Be 6d8i) 

75. Madera v. Black, 181 Cal, 306, 
184 P 397; Kilcullen v. Webster, 63 
Pa, Super. 309 [aff 260 Pa. 263, 103 
A 592); Wichita Falls v. Landers, 
(Tex. Civ. A.) 291 SW 696. 

{a] Reasonableness; how deter- 
mined.—(1) The court may ascertain 
the reasonableness of charges for 
the use of a sewer system. Wichita 
Falls v. Landers, (Tex. Civ. A.) 291 
SW 696. (2) The municipality is 
entitled to a reasonable allowance 
for depreciation and interest in fix- 
ing charges for the use of a sewer 
system, Wichita Falls v. Landers, 
supra. 

[b] 
—Harter v. Barkley, 
112 P 556 (five dollars); Kilcullen 
v. Webster, 63 Pa. Super. 309 [aff 
260 Pa. 263, 108 A 592] (one dollar 
and fifty cents per lineal front foot). 

76. Mobile v. Bienville Water Sup- 
ply Co., 130 Ala, 379, 30.S 445; State 
v. Graydon, 6 Oh. Cir. Ct. 634, 3 Oh. 
Cir, Dec. 621; Springmyer v. State, 
{, OW. Cire’ Ct. 501,. i Oh. Cire Dec. 
279 [aff 28 CincLBul 281]; Bowser 
vy. Philadelphia, 41 Pa. Super. 515. 

[a] Charge held discriminatory.— 
A discrimination in charges for sewer 
connections between property owners 
who have contributed to the cost of 
the original construction of the sewer 
and those who have not cannot be 
sustained as it bears no relation to 
the extent or character of the bur- 
den which any connection places 
upon the sewer. Bowser v. Phila- 
delphia, 41 Pa, Super. 515. 

-[b] Charges held not discrimina- 
tory.—Kilcullen v. Webster, 63 Pa. 


Landers, 


Charge held not unreasonable. 
158 Cal. 742, 


the obtaining of a written permit.®° 
require the connection to be made by a licensed 
tapper,** that the materials used shall be suitable 
for the purpose,®? and that the work shall be done, 
under the supervision or subject to the inspection! 
and approval of a municipal officer,8? or it may) 
itself do the actual work of connection at the cost! 
of the property owner;%+ but it cannot require the’ 
property owner to purchase the necessary materials. 
from it,® or permit it to do at his expense the work 
upon his own premises incidental to the connection 
which he might do himself or procure others to do,8¢ 
although it may properly provide for the doing of 
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It may also 


{ 


Super. 309 [aff 260 Pa. 263, 103 A 
592]; Mulkey v. Kaufman, (Tex. Civ. 
A.) 286 SW 420. , 

Evans vy. Portland, 97 Me. 509, 


54 A 1107 
78 Exp. Edgett, 36 N. B. 224. 
79. Ranlett v. Lowell, 126 Mass. 


431; Hill v. St. Louis,-159 Mo, 159, 
60 SW 116. 

[a] If the local assessment is 
void, the municipality cannot compel 
its payment as a condition precedent 
to making a connection with a sewer. 
Meyler v. Meadville, 23 Pa. Co. 115. 

[b] A statute giving a lien upon 
the premises for a sewer assessment 
does not apply to a fee prescribed for 
permitting a connection therewith. 
Bumstead vy. Cook, 169 Mass. 410, 48 
NE 767, 61 AmSR 293. 

80. Allman v. Mobile, 162 Ala. 226, 
oe, 238; Ranlett v. Lowell, 126 Mass. 

[a] Application of requirement.— 
An ordinance requiring a permit is 
applicable only in cases where per- 
sons voluntarily request permission 
to connect their premises with the 
sewage system of the city; no permit 
to make such connection is necessary 
under, or contemplated by, another 
ordinance requiring such connection 
to be made. Allman vy. Mobile, 162 
Ala. 226, 50 S 238. 

81. Slaughter v. O’Berry, 126 N. 
C. 181, 35 SE 241, 48 LRA 442. 

[a] House connections.—An ordi- 
nance providing that the line of sew- 
erage may be laid to within three 
feet of the foundation of the build- 
ing by a licensed sewer tapper, but 
that all connections with any part 
of the house drainage must be made 
by a licensed plumber, is invalid 
where it is expressly previded by 
statute that licensed sewer tappers 
may make such connections. State 
iso at ol 6 OhS&CP 464, 5 OhNP 

82. Ranlett v. Lowell, 126 Mass. 
431; Slaughter v. O’Berry, 126 N. Cc. 
181, 35 SE 241, 48 LRA 442. 

83. Slaughter v. O’Berry, supra. 

84 Harter v. Barkley, 158 Cal. 742, 
112 P 556; Van Wagoner v. Paterson, 
67. N, J. Ly 455, 51, A 922. 

[a] Lateral sewer from prope 
line to public sewer.—(1) A _ city 
may lawfully reserve to itself the 
right to do the actual work of lay- 
ing a lateral sewer from the property 
line to the public sewer and making 
a connection with the public sewer. 
Harter v. Barkley, 158 Cal. 742, 112 
P 556. (2) Also, the municipality, 
in order to protect the streets and 
pavements and prevent their obstruc- 
tion, may tap the sewer and put in 
the necessary connections from the 
sewer to the curb line of the abut- 
ting property at the time of the con- 
struction of the sewer, and charge 
the cost thereof to. the property 
owner. Van Wagoner v. Paterson,, 
67 WN. du: 455) 462 AS 922 (BRA 
uniform charge of twenty dollars 
for construction is not unreasonable, 
even though some lots are nearer to 
the sewer than others, and therefore 
the expense to the city is not the 
same in every case. Harter v. Bark- 
ley, supra. 

85. Slaughter v. O’Berry, 126 N. C, 
181, 85 SH 241, 48 LRA 442. 

86. Slaughter v. O’Berry, supra, 
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the work under contract with the municipality at the 
expense of the property owner after he has failed 
to avail himself of ample opportunity to select and 
purchase the material and have the work done.** 
A property owner must comply with all lawful con- 
ditions to entitle him to make the connection;** but 
failure to comply with certain requirements may not 
render the completed connection unlawful;%® and 
a strict compliance with the prescribed conditions 
may be waived by the municipality,®® or irregulari- 
ties in the proceedings of the municipal authori- 
ties may be waived by a property owner.*? A 
connection made without permit makes one liable 
for the prescribed fees and charges.” 

District sewers. Under a statute requiring that 
district sewers shall connect with public sewers or 
the natural course of drainage, the connection need 
not be direct,* but may be by means of another 
intermediate district sewer.°* ‘‘The natural course 
of drainage,’’ as used in the statute, does not mean 
any natural course of drainage,®® but the natural 
receptacle of the general sewerage system or some 
part thereof.®® 

[§ 4005] bb. Operation and Effect of Connection 
or Permit Therefor.’ Under some statutes the 
effect of the connection of a private sewer, at 
each end thereof, with a public sewer of the mu- 
nicipality, under an agreement between the city 
and the property owner, is to establish a mutual 
drainage system®® and to confer upon the city the 
right to use the private sewer in common with its 
own sewer.2? <A permit for a sewer connection 
runs with the land if issued to the owner, but 
is good only for the sewer and premises described,? 
and authorizes the use of the sewer only for such 
purposes as are legitimate and proper.* The mu- 
nicipality may sever a connection where it was 
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made illegally or where the property owner has 
failed to pay the stipulated annual rental,®> and the 
connection of premises other than those for which 


a permit was granted may constitute a breach of. 


the condition of a bond given by a person engaged 
in the work of making sewer connections.® On the 
other hand, a property owner who has paid for his 
permit and established his connection according to 
the requirements may sue to enjoin the munici- 
pality from cutting off the connection;* but prop- 
erty owners of a particular sewer district who 
have been assessed for the construction of sewers 
have no vested property rights in them,® and ecan- 
not sue to enjoin persons whose property is outside 
of the district from making connections under 
license from the municipality,? unless they can 
show that their private property will be materially 
injured thereby.?? 

[§ 4006] b. Private Sewers and Drains—(1) In 
General. The municipality has control of the space 
below the surface of the street, whenever and so far 
as public user requires, and it may prevent its 
use for private drains or sewers,'? or it may permit 
an individual or corporation to construct under 
proper circumstances and restrictions a private 
drain or sewer in its streets,1* without the consent 
of the abutting owner;1* and a license for this pur- 
pose is usually revocable,® but the right to con- 
struct a private sewer may be so granted as to 
give the owner a vested right therein which the 
city cannot revoke.1® It is sometimes,!’ although 
not always,’® held that a private drain or sewer 
constructed by an individual in a public street 
is his private property and that he has a right 
to the exclusive use of it,’® unless the municipal- 
ity has reserved a right to use it,?? or provision 


87. Fristoe v. Crowley, 142 La. 393, | nection see supra § 1893 in 43 C. J. 12. Belding v. Northampton Sewer 
76 S 812, LRA1918C 254 [dist Slaugh- 98. Knudson v. Neal, 320 Ill. 136, | Comrs., 177 Mass. 39, 58 NE 156. 
ter v. O’Berry, 126 N. C. 181, 35 SEH|150 NE 626. : : [a] Sewer across. street.—Some 
241, 48 LRA 442]. [a] Implied agreement. — “The| ordinances require service sewers to 


88. Ex p. Edgett, 36 N. B. 224. 
89. Barton v. Syracuse, 36 N. Y. 


fact that the system has been in 
existence for nineteen years without 


be confined to one block and _ prohibit 
their extension from one block to 


ae 


~ 


[§§ 4004-4006 


54, 1 Transcr. A. 317. 

[a] MDlustration.—The omission to 
notify the city clerk of an intention 
to dig in the street for the purpose 
of connecting a private drain with a 
sewer, as required by the charter and 
ordinances of the city, does not ren- 
der the completed connection unlaw- 
ful, the object of the requirement 
being to enable the clerk to keep a 
register of the connection. Barton 
v. Syracuse, 36 N. Y. 54, 1 Transcr. 
A. 317. 

90. Sheridan v. Salem, 148 Mass. 
196, 19. NE 172. L 

{a] Written permit.—The require- 
ment as to obtaining a permit in 
writing may be waived and oral per- 
mission for a connection’ given. 
Sheridan v. Salem, 148 Mass. 196, 
19 NE 172. 

91. Fergus Falls v. Boen, 78 Minn. 
186, 80 NW 961. . 

92. Fergus Falls v. Edison, 94 
Minn. 121, 102 NW 218, 70 LRA 238; 
Fergus Falls v. Boen, 78 Minn, 186, 
80 NW _ 961. 

93. Eyerman v. Blaksley, 78 Mo. 
145; Heman v. Payne, 27 Mo. A. 481. 

94. Eyerman v. Blaksley, 78 Mo. 
145; Heman v. Payne, 27 Mo. A. 481. 


95. Bayha v. ,Taylor, 36 Mo, A. 
427. ; 

96. Bayha v. Taylor, supra. 

{a] An abandoned creek bed 


dammed up by the-construction of 
roads and streets is not a natural 
course of drainage. Kansas City v. 
Swope, 79 Mo. 446. 

97. Liability for injury arising 
from defective or unauthorized con- 


objection and with. mutual benefit is 
sufficient to establish a mutual drain- 
age system by implied agreement.” 
Knudson vy, Neal, 320 Ill. 136, 139, 150 
NE 626. 

99. Knudson v. Neal, supra. 

1. Evans vy. Portland, 97 Me, 509, 
54 A 1107, 

2. Evans v. Portland, supra. 

3. New York v. Baumberger, 30 
N. Y. Super. 219. : 

[a] Improper use.—The use of a 
sewer for carrying away the refuse 
mash from a brewery is not a legiti- 
mate or proper use. New York v. 
Baumberger, 30 N. Y. Super. 219. 


4 Assay v. Baldwin, 7 WklyNC 
(Pa.) 160. 
5. Dallas v. Rutledge, (Tex. Civ. 


A.) 258 SW 534. 

[a] Misconception of rights. 
That a lot owner’s failure to pay 
sewer rentals to a city was due to a 
misconception of his rights will not 
prevent the city from disconnecting 
the sewer because of his default. 
Dallas v. Rutledge, (Tex. Civ. A.) 258 
SW 534. 

6 St. Louis vy, Thierry, 100 Mo. 
176, 18 SW 344, 

7. Allen v. Swarthmore Borough, 
25 Pa. Super, 410. 

Petition in action to enjoin discon- 
nection see Injunctions § 544, 

8. Springer v. Walters, 139 M11. 
419, 28 NE 761. 

9. Springer v. Walters, supra. 

10. Springer v. Walters, supra. 

11. Kittanning Borough vy. Kit- 


tanning Cons. Natural Gas Co., 26 
Pa, Super. 355. 


another across an intersecting street. 
Grafnitz v. Howell, (Tex. Civ. A.) 
262 SW 515. 

13. Boyden vy. Walkley, 113 Mich. 
609, 71 NW 1099; Lee v. Scriver, 143 
Minn. 17, 172 NW _ 802; Ainley v. 
Hackensack Impr. Commn., 64 N. J. 
L. 504, 45 A 807; Wood v. McGrath, 
150 Pa, 451, 24 A 682, 16 LRA Vib; 
But see Hutchinson v. Trenton Bd. 
of Health, 39 N. J. Eq. 569 (the mu- 
nicipality in question does not have 
power, under its charter, to permit 
an individual to lay a private sewer 
in a public street). 

14. Wood v. McGrath, 150 Pa. 451, 
24 A 682, 16 LRA 715. 

15, Ainley v. Hackensack Impr. 
Commn., 64 N. J. L. 504, 45 A 807; 
Camp v. Barre, 66 Vt. 563, 29 A 1022. 

16. Stevens v. Muskegon, 111 Mich. 
72, 69 NW 227, 36 LRA 77. 

17. Philadelphia v. Odd Fellows’ 
Hall Assoc.,,4 Pa. Dist. 3; Smala v. 
Stewart, 32 PittsbLegJNS (Pa.) 207. 

1s. A. & D. S. Realty Corp. v. 
Kass, 119 Misc. 735, 197 NYS 279. 

19. Boyden v. Walkley, 113 Mich. 
609, 71 NW 1099; Smala v. Stewart, 
32 PittsbLegJNS (Pa.) 207. 

[a] Trespassers.— Persons using 
a drain constructed by private con- 
tributions are trespassers where they 
have not been granted a license or 
easement and have acquired no 
rights by prescription. Dodd v. Tarr, 
251 Mass, 189, 146 NE 256. 

20. Salisbury v. Camden Sewer 
Co., 141 Md, 254, 118 A 662. 

[a] Limited reservation.—An or- 
dinance granting to certain persons 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


has been made by the municipality”? or the person 
constructing the sewer?’ for the making of con- 
nections therewith by other persons, upon the pay- 
ment of a fee or charge.?* Of course a court will 
not enjoin a connection with a private sewer on the 


ground that the sewer will be overloaded thereby | 


where the evidence is insufficient to show that such 
result will follow.24 Where a drain or sewer has 
been constructed or maintained by an individual on 
his own initiative and it has never been accepted 
or taken over by the municipality, he alone is liable 
for the cost of its construction?® and the munici- 
pality is not responsible for its upkeep.?¢ 
Regulation in general. While the owners of a 
ditch cannot compel the municipality to assume ju- 
risdiction to control and regulate ‘it,27 the munici- 
pality may, in so far as the public necessities re- 
quire, regulate the use of private drains, ditches, 
and sewers;?® but the power of regulation should 
be reasonably exercised? and private rights should 
not be invaded or impaired unless the public wel- 
fare and safety demand it,?° and then no further 
than the circumstances require.*! Under the author- 
ity conferred by some statutes a court may compel 


359, 


the right to lay a main sewer pipe 
Oh. Cir, Ct. 320. 


in a named avenue and to lay sub- 


20 .Ohs Cir: 


] | . MUNICIPAL CORPORATIONS 


Ct. N, S. 157, 29 
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the operation of a plant for pumping sewage from 
a private system into the municipal system*? until 
such time as municipal sewers are extended to the 
loeality.%$ 

Sewerage charges. A municipality may have a 
contract right to fix or regulate the rates to be 
charged by a sewerage company,** even though it 
may not have charter power to do so;*> but the 
fact that. a municipality prescribes maximum rates 
as a condition of its consent to the exercise of 
rights granted directly by the legislature to a 
sewerage company does not prevent ‘the legislature 
from subsequently conferring power on a public 
utility commission to regulate the rates to be 
charged by the company.®* Some statutes prohibit 
sewerage corporations from granting free service 
to any patron,?’ regardless of existing contracts 
to the contrary.28 In the absence of legislation 
fixing maximum charges,®® a court has power to 
determine what is a reasonable charge for a con- 
nection with,?® or the use of,*! a private sewer in 
a particular ease, but it cannot prescribe the rates 
to be charged in the future‘? or in cases other than 


ed. 985 [rev 280 Fed, 155]. 
36. Collingswood Sewerage Co. Vv. 


Sidiary pipes in intersecting streets, 25. St. Albans v. Noble, 56 Vt. ig dat pera 92 N. J. L, 509, 105 A 
-and reserving to the city the privi- | 525. : 209 faff 91 N. Dei ae Os 102 A 901]. 
lege of draining- surface water on 26. Froment v. St. Jacques, 35 [a] Reason for rule.—‘The stat- 
the avenue into the main sewer from} Que, K. B. 510. ute of 1898 [P. L. (1898) p 484] does 
the corners formed by any intersect- 27. Davis v. Midvale City, 56 Utah | not exhibit any purpose on the part 
ing street, does not entitle the city|1, 189 P 74. of the legislature to clothe the mu- 
to drain surface water on the inter- 28. U. S.—Opelika v. Opelika] nicipalities affected thereby with au- 
secting streets into the sewers on} Sewer Co., 265 U. S. 215, 44 SCt thority to grant to sewerage com- 
such streets. Salisbury v. Camden] 517, 68 L, ed. 985. panies organized thereunder any 
Sewer Co., 141 Md. 254, 118 A 662. Ark.—Pulaski Heights Sewerage] franchise, right, power or privilege 
On the contrary, all of 


[b] An unexercised license to the 
city does not make property owners 
licensees. Dodd v. Tarr, 251 Mass. 
189, 146 NE 256. 

21. Lee v. Scriver, 143 Minn, 17, 
172 NW 802. 
> 22, Hinton v. Bowman, 101 Ark. 
306, 142 SW 174; Pulaski Heights 
Sewerage Co. v. Loughborough, 95 
Ark, 264,°129 SW 536, 29 LRANS 
319; Biggs v. Sea Gate Assoc., 211 
N. Y. 482, 105 NE 664. 

[a] Devotion to public use.—A 
sewer constructed by an individual 
or corporation is devoted to a use 
in which the public has an interest 
where all persons in the vicinity and 
within reach of the sewer are in- 
vited and permitted to make connec- 


tions with it upon the payment of a 


proper consideration. Hinton v. Bow- 
man, 101 Ark, 306, 142 SW 174; Pu- 
laski Heights Sewerage Co. v. Lough- 
borough, 95 Ark, 264, 129 SwW 536, 
29 LRANS 319. 

[b] Implied agreement with pur- 
chasers of lots.—(1) Where lots 
were sold with reference to a uni- 
form plan of improvement, under 
representations contained in printed 
advertisements, that water and sewer 
systems had been completed, for 
which purchasers would not be as- 
sessed, there was an implied agree- 
ment that the purchasers should be 
entitled to connect with such sys- 
tems at convenient points. Biggs v. 
Sea Gate Assoc., 211 N: Y. 482, 105 
NE 664. (2) A property owner is 
not deprived of her right to make 
a connection with the sewer system 
by a misrepresentation of her hus- 
band that she intended to use the 
property as a residence and not for 
a boarding house. Biggs v. Sea Gate 
Assoc., supra. 

23. Hinton v. Bowman, 101 Ark. 
806, 142 SW 174; Pulaski Heights 
Sewerage Co. v. Loughborough, 95 
Ark, 264, 129 SW 536, 29 LRANS 
S19) Lee Vv. Scriver, 1438 ‘Minn. 17, 172 
NW 802 (proportionate share of 
original cost of sewer). 

24. Bradley v. Schwab, 3 Oh. A. 


[44 C. J.—69] 


Co. v. Loughborough, 95 Ark. 264, 129 
SW 536, 29 LRANS 319. © 
Cal.—In re Nicholls, 74 Cal. A. 504, 
etc., 


241 P 399, 
Colo. —Platte, etc., Canal, Co. 
v. Lee, 2 Colo, A. 184, 29 P1036." . 
Ida.—Boise City v. Boise Rapid 
Transit Co., 8 Ida. 779, 59 P 716. 
Mass.—Belding v. Northampton 
peren Comrs., 177 Mass. 39, 58 NE 


N. J.—Rodwell vy. Newark, 34 N. J. 


L. apen 
Y.—Larchmont vy. 
Park, 185 App? Div.) 3830/4273 


Pa.—Dickson v. Drexel, 285 Pa, 419, 
132 A 284. 
Ont.—Reg. v. Osler, 32 U. C, Q. B. 


Larchmont 
NYS 


324, 
[a] Building of a bridge over a 
ditch, at the expense of the owner 


thereof, may be required where the 
ditch, without a bridge, is an ob- 
struction to the free and customary 


use of a street by the public. Boise 

City v. Boise Rapid Transit Co., 6 

Ida, 779, 59° P-T16: 

oda Rodwell v. Newark, 34 N. J. L. 
30. Platte, etc., Canal, etc., Co. v. 

Lee, 2 Colo, A. 184, 29 P 1036. 

pee Rodwell v. Newark, 34 N. J. L. 


32. Larchmont y. Larchmont Park, 
185. App. Div. 330, 173 NYS 382. 

83. Larchmont v. Larchmont Park, 
supra, 

34 Opelika v. Opelika Sewer Co., 
265 U. S. 215, 44 SCt 517, 68 L. ed. 
985 [rev 280 Fed. 155] (according 
to the law of Alabama). 

35. Opelika vy. Opelika Sewer Co., 
supra. 

[a] Charter provision not confer- 
ring power.—-A provision of a char- 
ter empowering the city ‘to estab- 
lish and build sewers and to regulate 
the same” does not empower the city 
to regulate the prices to be charged 
by a sewer company, but refers to 
the regulation by the city of its own 
property. Opelika v. Opelika Sewer 
Co., 265 U. S. 215, 44 SCt 517, 68 L. 


whatever, 
the franchises, rights, powers and 
privileges vested in these companies, 
including the right to lay pipes in 
the public streets, come to them by 
direct legislative grant. The au- 
thority conferred upon the munici- 
palities is the right to suspend the 
present enjoyment of them by refus- 
ing to consent to the user of their 
streets, except upon conditions which 
they may name. And even in the 
withholding of such consent, and in 
the imposition of conditions if the 
consent be accorded, the municipali- 
ties are exercising a mere delegated 
authority, are acting as mere agents 
of the legislature. It cannot be 
doubted that if the right to use the 
streets of the Borough of Collings- 
wood had been granted by the state 
to the sewerage company without 
condition or limitation, and the sov- 
ereign itself had fixed the maximum 
charge to be made, it would have 
power to change the rate whenever 
in its judgment conditions arose 
which justified such action. To hold 
that by delegating the rate-fixing 
power to its creature it had deprived 
itself of the right thereafter to 
modify the rate, would be tanta- 
mount to declaring that the creature 
is greater than the creator.” Coal- 
lingswood Sewerage Co. v, Collings- 
wood, 92 N. J. L. 509, 510, 105 A 209. 

87. Dickson v. Drexel, b85 Pa, 419, 
132 A 284 

88. Dickson v. Drexel, supra, 

39. Pulaski Heights Sewerage Co. 
v. Loughborough, 95 Ark, 264, 129 SW 
536, 29 LRANS 319. 

40. Pulaski Heights Sewerage Co, 
v. Loughborough, supra. 

[a] Sixty dollars held reasonable 
charge.—Hinton v. Bowman, 101 Ark, 
306, 142 SW 174; Pulaski Heights 
Sewerage Co, v. Loughborough, 95 
Ark. 264, 129 SW 536, 29 LRANS 


319. 

41. Pulaski Heights Sewerage Co, 
Vv. Loughborough supra; Quinn v. 
Brua, 31 Pa. Co. 405 


42. Pulaski Weights Sewerage Co. 
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the one before it.48 

In private dwellings or buildings. Regulations 
of methods and devices for the conveyance of sew- 
age from private dwellings is recognized as an exer- 
cise of that branch of the police power. which per- 
tains to the public health.44 A municipality may 
require that permits for the installation of sewer- 
age systems in private dwellings be obtained*®> and 
may confer the power to grant such permits on 
designated boards,*® such delegation not being a 
grant of power to legislate.47 Under the building 
codes of some municipalities, a building inspece- 
tor may permit the construction of a drainage sys- 


tem for roof water, wholly separate from the sewer- 


age system of the building.*§ 

[$ 4007] (2) Acquisition by Municipality. A 
drain or sewer constructed by private persons may 
pass to the public by dedication and acceptance,*® 
or it may pass to the city by deed.®°. A city pos- 
sessing power to construct a sewer has authority 
to purchase a sewer which has been previously con- 
structed by an individual with its permission and 
which can be .used for public purposes as a public 
sewer.°! However, a municipality is not required 
to acquire or take over a drain or sewer®? unless 
it is so provided by an applicable statute;°* and 
where it does acquire or take over a private sewer! 
v. Loughborough, 95 Ark; 264, 129 
SW 536, 29 LRANS 319. 

43. Pulaski Heights Sewerage Co. 
v. Loughborough, supra. 

[a]. Determination should be lim- 
ited to the charge for the connection 


which is presently desired; a charge 
for a. future connection with the 


pany’s 
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clude evidence tending to.show de- 
preciation of the system when the 
plant was taken’ over. 
ough vy. Hanover Sewer Co., 
(3) However, evidence as to the com- 
indebtedness should be ex- 
cluded as immaterial. 
ough v. Hanover .Sewer Co., 


[8§ 4006-4008 


or the property of a sewer company,®> it must of 
course compensate the owner for the value thereof. 

[§ 4008] 2. Natural Watercourses**—a. In Gen- 
eral. Natural watercourses running through a 
municipal corporation, if not navigable waters, be- 


‘long to the riparian owners,>’ who may use them 


for any legitimate purpose which will not affect 
the rights of other riparian owners®® or create a 
nuisance,°® although they have no right to obstruct 
such streams so as to overflow or damage other 
property®® or create a nuisance.*t Where a natu- 
ral watercourse is not a sewer, the city has no con- 
trol over it except the power to keep it cleaned out 
as a health measure,®? and prevent its being ob- 
structed so as to overflow or injure the public. 
streets,°? unless the power of control is conferred 
by statute,°* or the city has acquired, by condem- 
nation proceedings, a right of way for a new chan- 
nel of the stream.® It has no right to divert water 
from such a stream to the detriment of lower pro-_ 
prietors,®* nor so.to exercise a power of control 
conferred by its charter as to deprive persons who 


shave acquired a vested water right in the stream 


of their property without due process of law,** nor. 
can it compel one landowner to remove an obstruc- 
tion from the stream merely on the ground of pro- 
tecting the property of another landowner.*® 


(N. Y.) 37. (2) A statute which pro-- 
vides that the city council, or the 
president and board of trustees in> 
villages, shall have power to deepen, 
widen, dock, cover, wall, alter or 
change the channel of watercourses . 
gives the right to change the entire 


Hanover Bor- 
supra. 


Hanover Bor- 
supra. 


property owned by the same person 
is not inyolved in the suit and should 
not be exacted as a condition to per- 
mitting the connection which he asks 
for. Hinton v. Bowman, 101 Ark. 
306, 142 SW 174 (where plaintiff 
owned twelve lots but desired a con- 
nection only with a residence located 
on three lots), 


44, In re Nicholls, 74 Cal. A, 504, 
241 P 399 

45. In re Nicholls, supra, 

46.- In re Nicholls, supra. 

47. In re Nicholls, supra. 

48. State v. Nash, 134 Minn. 73, 
158 NW 730. 

49. Kansas, City v. Ratekin, 30 
Mo, A. 416; Kinney v. Cincinnati, 6 
OhNPNS 137; Springmyer v. State, 
1. Oh. Gir, Ct. 5015-1, Oh: Cir. Dee; 


279 [aff 23 CineLBul 281]. 

_{a] . Proof of dedication must be 
such as to leave no reasonable doubt 
of the owner’s intention’ and consent 
to a divestiture of his rights in favor 
of the public. Kansas City v. Rate- 
kin, 30 Mo. A. 416. 

Dedication of street as carrying 
yc sewer pipes see Dedication 
22. 


50. Kinney v. Cincinnati, 6 OhNP 
NS 137. 

51. Schwabe v. Moore, 187 Mo, A. 
74,.172 Sw 1157. 

52. Froment v. St. 
Que. K. B. 510. 

58. Shute Sewerage Co. v. Monroe, 
162 N. C. 275, 78 SE 151 (the statute 
is inapplicable to the sewer in ques- 
tion). 

54. See Eminent Domain § 130. 

55. Hanover Borough v. Hanover 
Sewer Co., 251 Pa, 95, 96 A 132. 

{a] Matters to be considered.— 
(1) In a proceeding to ascertain the 
value of a sewerage system of a 
corporation taken over by a munic- 
ipality under Act April 19, 1901 (P. 
L. p 82), proof of the original cost 
is competent as proof of an element 
to be considered in ascertaining the 
present value, Hanover Borough v, 
Hanover Sewer Co., 251 Pa. 95, 96 
A. 182. (2). Also it is ‘error to ex- 


Jacques, 385 


(4) Where the company accepted its 
franchise subject to the munici- 
pality’s right to take over the sys- 
tem, the jury should not be permit- 
ted to consider losses incurred in 
establishing the business. *Hanover 
Borough vy. Hanover Sewer Co., supra. 

56. se of water of nonnavigable 
stream for municipal water supply 
see Waters [40 Cyc 764]. 

57. Schenectady v. Furman, 61 
Hun 171, 15 NYS 724 [app dism 133 
N. Y. 696 mem, 31 NE 626 mem]. 

58. <A. L. Lakey Co: v. Kalama- 
zoo, 138 Mich. 644, 101 NW 841, 110 
AmSR 338, 67 LRA 931; Schenectady 
v, Furman, 61,Hun 171, 15 NYS. 724 
[app dism 1383 N. Y. 696 mem, 31 
NE 626 mem]. 


59. See cases supra note 58. 

60. Com. v.’ Stevens, 178 Pa. 543, 
386 A 166; Flynn v. Shenandoah, 19 
Pa.-Co. 622 

61. See cases supra note 60. 


62, A, L. Lakey Co. v. Kalama- 
z00, 188 Mich, 644, 101 NW 841, 110 
AmSR 338, 67 LRA 931. 

[a] Limits of power.—A munici- 
pality in requiring the removal of 
obstructions or deposits in a stream, 
which are detrimental to health, can- 
not require the owner to do more 
than clean out the stream to the 
natural and normal banks and bed 
thereof. Schenectady v. Furman, 145 
N. Y. 482, 40 NE 221, 45 AmSR 624. 

63. Scranton v. Scranton Steel 
Con. lb4 Pas Ups 205 Ace 

64. Wrickson v. Cedar Rapids, 193 
Iowa 109, 185 NW 46; Davis v. Mid- 
vale City, 56 Utah 1, 189 P 74. 

[a] Extent of right or power con- 
ferred.—(1) Where the common coun- 
cil of a,city is authorized by statute 
to prevent “the construction of any 
encroachment upon, ,or obstructions 
in the bed’ of a certain stream 
within the city limits, it may pro- 
hibit absolutely the erection of any 
encroachment or obstruction what- 
ever, regardless of whether it might 
or might not retard the flow of water 
through the arches of a bridge’ be- 
low. Rochester v. Osborn, 5 Lans. 


bed of the stream and not merely the 
deepest part or thread of the stream; 
to hold otherwise would give effect. 
to the word ‘‘widen” but not the 
words ‘alter or change.” Prairie du 
Rocher vy. | Schoening-Koenigsmark 
Milling Co., 248 Ill. 57, 93 NE 425. 

[b] Surrender of right.—A stat- . 
ute giving certain cities power to con-. 
trol the beds and banks of -a river = 
within the city limits, to improve the 
banks of the river, and to construct 
river walls so as to prevent dam-- 
age from flood waters, confers a gov- 
ernmental right, and any contract 
purporting irrevocably to surrender 
such right by the city is void. 
Erickson v. Cedar Rapids, 193 Iowa 
109, 185 NW 46. 

65. Hutchinson v. White, 117 Kan. 
622, 623, 233 P 508. 

“The city obtained such interest in 
and control of the right of way as 
can be gained by a condemnation.” 
Hutchinson vy. White, supra. 

66. Sparks Mfg. Co. v. Newton, 60 
N. J. Eq. 399, 45 A 596. 

67. Fisher vy, Bountiful Cltvoa sie 
Utah 29, 59 P 520. 

68. Scranton v. Scranton Steel Co., . 
154 Pa. 171, 26 A 1. But see Sioux 
City v. Simmons Hardware Co., 151- 
Iowa 334, 340, 341, 129 NW 978, 1381 
NW 17 (stating that “the city has‘ 
the right, not merely as a private 
property owner, but in behalf of the 
public, to cause the abatement of 
the obstruction in a stream, the con-. 
sequence of which is to damage or 
reasonably threaten injury to neigh-- 
boring property” 
that ‘if the city, in the interests 
of its inhabitants, has not the right 
to institute such an action in equity, 
then in this case it may maintain the 
action as a private property owner, 
for certain buildings belonging to 
the city, located just north of the 
Fourth Street Bridge, are imperiled 


by any unusual flooding of the 
stream’’), 
{a] Obstructions in lake.—A city 


has no proprietary or corporate in- 
terest in a lake or shore of a lake, 
outside of the limits of a street, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


but also stating © 


P: 
n 
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[§ 4009] b. Use for Drainage or Sewerage Pur- 


poses. A municipality has a right to use, for sew- 
erage and drainage purposes, any natural channel 
for the flow of water,®® and it may exercise this 
‘right without incurring liability to keep the chan- 
‘nel open to its mouth,” even though the state or 
‘the owners of the lots through which it passes 
have made an artificial and covered substitute in 
place of the natural channel.‘4 However, in the 
interest of the public health and safety, the state 
may regulate’? or, if necessary, prohibit’® the dis- 
‘eharge of municipal sewage into a river or stream 
“which is a.source of water supply; and as against 
the state a municipality can acquire no prescriptive 
‘right to discharge its sewage into a river."* On the 
other hand, the legislature may authorize a munici- 


pality to use tidal streams below high-water level | 


as an‘ outlet for sewers;’> and sometimes a statute 


‘forbidding the discharge of sewage or refuse into,” | 
or the placing-of sewage or refuse upon the banks | 
of,” a river which furnishes the public water sup- | 


ply of auy municipality expressly exempts from the 


operation of its provisions such municipalities as, © 


at the date of the passage of the act, have a public 
sewer or system of sewers, legally constructed un- 
der municipal authority, discharging its drainage 
or sewage into the river.*® Where a municipality 
‘which has adopted a natural watercourse for drain- 
‘age purposes changes its course and permits a land- 
‘owner for a consideration to fill up the abandoned 
ehannel, it cannot subsequently reopen it without 


cannot enjoin a person from putting | lipsburg, supra. 


78. State Bd. of Health v. 


instituting proceedings de novo for the condemna- 
tion of the property.’ It has been held that the 
owner of a water privilege for manufacturing pur- 
poses on a stream in a city has no usufructuary 
right in the sewage of the city which has been dis- 
charged into a stream above his property,®° and 
cannot prevent the city from diverting it else- 
where.*t After water which has been diverted from 
a stream for sewerage purposes has been returned 
thereto, it becomes a part of the water of the 
state,S? and a-municipal contract purporting to 
grant the exclusive right to divert the sewage from 
the stream cannot be sustained.3* However, by rea- 
son of the public necessity of disposing of city sew- 
age,®+ a municipal contract for the discharge of 
sewage on another’s land, which grants the owner 
of the land the exclusive yse of such sewage, will 
be upheld as against a claim that, as soon as the 
sewage became surplusage and waste water and 
started on its return 'to the stream from which it 
had been previously diverted, it became part of the 
public waters. A municipality has no right to 
authorize a person to construct a private sewer 
discharging into an open watercourse which is not 
a ae sewer so as to create a nuisance.®® 

[§ 4010] C. Public Buildings*7—1. In General. 
Municipal corporations may ordinarily, under their 
charter provisions, regulate and control the use of 
their public buildings.6® A municipal building may 
be used for any municipal purposes for which it is 
suited and for which the municipality might pro- 


cannot require the director of public 
safety to equip a certain ward for 


stones, earth, or other materials in 
its waters beyond such limits. Madi- 
son v. Mayers, 97 Wis. eee 73 NW 
43, 65 AmSR 127, 40 LRA 635. 

69. Sioux City v. Simmons Hard- 
ware Co., 151 Iowa 334, 129 NW 978, 
He NW 17; Dalton v. Towanda Bor- 
ough, 215 Pa, 402, 64 A 547; Munn 
v. Pittsburgh, 40 A 364. See Kearns 
‘v. Bloomfield, -(N. J. Ch.) 138 A 386 
(recognizing rule). 

[a] Private property may be made 
use of by a municipality for the 
“public. good in order to save other 
OLE Kearns y. Bloomfield, (N. 

J. Ch.) 138 A 386. 

- 70. Dalton v. Towanda Borough, 
215 Pa, 402, 64 A 547; Munn v, Pitts- 
burgh, 40 Pa. 364. 

71. Dalton v. Towanda Borough, 
215 Pa. 402, 64 A 547; Munn y. Pitts- 
burgh, 40 Pa. 364. 

72. Miles City v. State Bd. of 
Health, 39 Mont. 405, 102 P 696, 25 
LRANS 589. 

[a] Permit.—(1) Some statutes 
prohibit a municipality from. dis- 
charging sewage into any of the 
‘waters of the state unless a permit 
therefor is issued by designated state 
officials. In re Sewer-System Plans, 
40 Pa. Co, 79; In re Public Drain., 
So era. ~OO. li, 
lative intent to hold a municipality 
responsible not only for discharging 
sewage into state waters, but also 
for permitting it to be placed therein 
by any of its inhabitants, and hence 
a permit to the municipality is nec- 
essary where it desires to permit 
‘certain of its citizens to construct 
and operate a séwerage system from 
‘which sewage will be discharged into 
state waters. In re Sewer-System 
Plans, supra. 

73. Miles City v. 
Health, 39 Mont. 405, 102 P 696, 25 
LRANS 589. 

74. Miles City v. State Bd. of 
Health, supra. 

75. Marcus Sayre Co. v. Newark. 
60 N. J. Eq. 361, 45 A 985, 883 AmSR 
629, 48 LRA 722 [rev 58 N. J. Eq. 
136, 42 A 1068]. 

76. State ey of Health v. Phil- 
lipsburg, 83 N. J. Eq. 422, 71 A 750. 

77. State Bd. of Health v. Phil- 


(2) It is the legis-’ 


State Bd. of. 


Phil- 
lipsburg, supra. 
79. Strohl v. Ephrata, 178 Pa. 50, 
Son Ae ol 3? 
80. Fisk v. Hartford, 69 Conn. 375, 
37 A 983, 38 LRA 474. 


81. Fisk v. Hartford, supra. 

82. Wyoming Hereford Ranch vy. 
Hammond Packing Co., 33 Wyo. 14, 
236 P 764. 


83. Wyoming Hereford Ranch vy. 
Hammond Packing Co., supra. 

84. Wyoming Hereford Ranch v. 
Hammond Packing Co., supra. 

85. Wyoming Hereford Ranch vy. 
Hammond Packing Co., supra. 

86. Hutchinson v. Trenton Bd. of 
Health, 39 N. J. Eq. 569. 

87. Cross references: 
Acquisition of sites for public build- 

ings see supra § 2092 in 43 C. J. 
Buildings in parks see infra § 4024. 
Establishment and regulation of mar- 

ee see supra §§ 500-512 in 43 

Cx 
Incurring indebtedness for erection 

of building see infra § 4033. 
Liability for negligence in erection 


and maintenance of building see, 
a 


supra § 1930 et seq in 43 C. J. 
Power to erect and maintain public 

buildings see supra § 2275. 

88. Jones v. Sanford, 66 Me, 585; 
Stone v. Oconomowoc, 
36 NW 829; Bell v. 
Wis. 139, 36 NW 831. 

[a] Hospital.—(1) Where, by rea- 
son of ownership, and the law as it 
stood prior to the adoption of a mu- 
nicipal charter, control over a mu- 
nicipal hospital was lodged in the 
city for a long period of years, it will 
not be held to be divested of such 
control over its own buildings by 
the terms of the charter, unless such 
divestiture appears in no doubtful 
terms. State v. Tudor, 110 Oh. St. 
264, 148 NE 669. (2) Under a mu- 
nicipal charter providin that the 
administrative and executive work of 
the hospital shall be controlled and 
directed by the director of public 
safety, but that the medical work, 
teaching, and nursing in the hospital 
shall be controlled and directed by 
the board of directors of a named 
university, the university . directors 


Platteville, 71 


71 Wis. 155) 


surgical research work, nor could 
they authorize private pay patients 
to be taken into such ward without 
the consent of the proper authorities. 
State v. Tudor, supra. 

[b] Insurance.—A city may in- 
sure its public buildings against loss 
by fire in a mutual insurance com- 
pany. French vy. Millville, 66 N. J. 
L, 392, 49 A 465 [aff 67 N. J. L. 349, 
51 A 1109] (by giving its premium 
notes for the payment of assessments 
to meet losses incurred by such an 
insurance company, the city does not 
loan its credit to the company, in 
violation of Const. art 1 par 19, and, 
by becoming a member of such an 
insurance company, it does not be- 
come the owner of any stocks or 
bonds belonging to the company, or 
of any stock in the company, in vio- 
lation of the constitution). 

[c] Hack stand in front of a pub- 
lic building may be established by a 
city Pennsylvania Co. v. Chicago, 
isi ‘Tl. 289, 54 NE 825. 

[da] Surrender or delegation of 
power.—In the absence of a charter 
provision authorizing a city to dele- 
gate or part with its right and duty 
of managing a public building 
through its own officers or agents, it 
is without power to turn over the 
absolute control and management of 
the building in perpetuity to a pri- 
vate corporation or a body of pri- 
vate citizens. Hgan vy. San Franciseo, 
165 Cal. 576, 183 P 294, AnnCas 
1915A 754. 

[e] Destruction of building.—Un- 
der a.city charter: which imposes 
upon the common council the duty 
to manage, regulate, and eontrol the 
property of the city, an order made 
by the council for the destruction of 
a city building is not invalidated by 
the fact that a majority of the voters 
of the city have expressed themselves 
against the destruction under an or- 
der of a prior council submitting the 
question to them, since the executive 
power to determine such questions is 
in the council itself. Whitney v. 
New Haven, 58 Conn. 450, 20 A 
666 : 


[f] Abandonment. of use.—(1) An 
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vide buildings,®® and although a building was erected 
or acquired primarily for a special purpose it may 
be used incidentally for other municipal purposes 
not exclusive of the primary use.*° 
hand, unless expressly empowered, 
have no control over or right in county buildings; 
but they are in some cases authorized by statute to 
use certain county buildings, such as jails or court- 
houses,°? to contract with the county for their use,®* 
or to execute to the state a penal bond conditioned 
to build and keep them in repair.®* 
vest the care and management of a public building, 
which is both a city and county building, in a board 
of trustees ;°° but, in the absence of charter or statu- 
tory authority, a combined city and county govern- 
ment is without power to turn over the control and 
management of a publi¢ building to a board of trus- 
tees, a majority of whom it does not select.°° 

* [§ 4011] 2. Use or Lease for Private Purposes.” A 
municipality may either gratuitously or for compen- 
sation®? permit buildings erected for a municipal 
‘purpose to be used incidentally for lawful private 
purposes, which will not interfere with public use,°* 


amendment to a city charter, au- 
thorizing it to build a new city hall, 
impliedly authorizes it to abandon 
the use of its present city hall. Mar- 
shall v, Meridian, 103 Miss, 206, 60 S 
135. (2) Also, where a municipality 
is authorized by statute to care for 
and dispose of its prisoners in ways 
other than by the maintenance of a 
city jail, it has full power to discon- 
tinue the use of certain property as 
a jail. Marshall v. Meridian, supra. 

89. French vy. Quincy, 3 Allen 
(Mass.) 9. 

[a] Housing machinery.—A city 
may house the machinery necessary 
to operate its electric light system 
in the same building with its water 
plant machinery. Minden-Edison 
Light, etc., Co. v. Minden, 94 Nebr. 
161, 142 NW 673. 

[b] Right of different depart- 
ments to occupancy.—Although one 
department of a city government 
may be entitled to the use of a par- 
ticular building, it cannot forcibly 
eject another department which has 
been permitted to enter and occupy 
it with the consent of the city au- 
thorities. New York Health Dept. v. 
Van Cott, 51 N. Y. Super. 413. 

90. Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 23 AmSR 558, 9 
LRA 69; French v. Quincy, 3 Allen 
(Mass.) 9; Spaulding v. Lowell, 23 
Pick. (Mass.) 71. 

[a] Temporary use as garage.—A 
city may temporarily use as a garage 
a portion of the property acquired 
for a market, but not presently 
needed for that purpose. Neil v. 
Kansas City, 194 Mo. A, 282, 188 SW 
9 


19. 

[b] Cells in city hall.—The in- 
stallation of cells in a city hall to 
be used in connection with the police 
court held in the building is ineci- 
dental to, and not inconsistent with, 
the general purpose thereof. Cham- 
pion Iron Co. v. South Omaha, 93 
Nebr. 56, 189 NW 848. 

91. In re Carleton County, 24 Ont. 
A. 409 [aff 28 Can. S. C. 606]. 

92. Tippecanoe County v. Lafay- 
ette, 7 Ind. 614; York v. Toronto, 21 
IPCC. 9G 


93. Wentworth v. Hamilton, 34 U. 
C,'.Q...B: 585i 

94. State v. Callehan, 1 Ind. 147. 

95. Buffalo v. Zittel, 162 NYS 234. 


96. Egan v. San Francisco, 165 
Cal. 576, 183 P 294, AnnCas1915A 754, 

97. Worden v. New Bedford, 131 
Mass. 23. 41 AmR 185. 

98. Worden § vy. New Bedford, 
supra; Heald v. Cleveland, 19 OhNP 
NS 305; Bell v. Platteville, 71 Wis. 
139, 36. NW 881. 


MUNICIPAL CORPORATIONS 


performances. 
On the other 


towns or cities 
91 


Some statutes | poses;> and, in 


him.? 


[a]. Party wall.—A city erecting 
a city hall without any contract for 
a party wall may through its proper 
officers without the vote of the peo- 
ple, on a fair consideration, consent 
to the use of a wall as a party wall. 


Ida Grove v. Ida Grove Armory Co., | 


146 Iowa 690, 125 NW 866. 

[b] Improper use.—Municipal au- 
thorities having control of public 
buildings owe a duty to the public 
not to permit any of such buildings 
to be used for purposes or in a man- 
ner that may put in jeopardy the 
health, morals, or good order of the 
people of the city. State v. Vesper- 
man, 52 N. D. 641, 204 NW 202. 

99. Jones v. Sanford, 66 Me. 585; 
Gottlieb-Knabe Co. v. Macklin, 109 
Md, 429, 71 A 949, 31 LRANS 580, 
16 AnnCas 1092; Worden v. New Bed- 
ford, 131 Mass. 28, 41 AmR 185; 
Stone v. Oconomowoc, 71 Wis. 155, 


86 NW _ 829; Bell v. Platteville, 71 
Wis. 139, 36 NW 831. 
[a] A private citizen cannot 


maintain an action to enjoin city offi- 
cers from allowing the use of the 
city auditorium for entertainments 
for private profit, even if such use 
is wrongful, there being no damage 
peculiar to him in kind but only in 
degree from that sustained by the 
general public, notwithstanding he is 
the owner of an opera house, the 
profits of which may be lessened 
thereby. Amusement Syndicate Co. 
v. Topeka, 68 Kan, 801, 74 P 606. 

1. See supra § 2090 in 43 C. J. 

2. Me.—Biddeford v. Yates, 104 
Me, 506, 72 A 335, 15 AnnCas 1091. 

N. D.—State v. Vesperman, 52 N., 
D. 641, 204 NW 202. 

Oh.—Heald vy. Cleveland, 19 OhNP 


NS. 305. 
Richards, (Civ. 


Tex.—Mission vy. 
A.) 274 SW 269. 

Utah.—MeDonald v. Price, 45 Utah 
464, 146 P 550. 

[a] Express power.— Power to 
lease is sometimes expressly con- 
ferred by charter or statute. Bidde- 
ford v. Yates, 104 Me, 506, 72 A 335, 
15 AnnCas 1091; Gottlieb-Knabe Co. 
v.. Macklin, 109 Md. 429, 71 A 949, 
31 LRANS 580, 16 AnnCas 1092, 

[b] Implied power.—In the ab- 
sence of express statutory authority 
for the practice of the city commis- 
sion to rent or lease a public audi- 
torium for public meetings of various 
kinds, the power is necessarily im- 
plied. State v. Vesperman, 52 N. D. 
641, 204 NW 202. 

[c] Private proprietary power.— 
In leasing its opera house for public 
entertainments, a city is exercising a 
private proprietary power or munici- 
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such as the use of a city hall or other municipal 
building for lectures, entertainments, or theatrical 


While a municipality is without 


power to erect a building for the mere purpose of 
renting it out,! yet after it has lawfully constructed 
or leased a building for municipal purposes, it has 
power to let, sublet, or rent for hire, the building 
or a portion thereof,? for a limited period of time* 
and for a lawful use,* where the building or portion 
thereof is not presently needed for municipal pur- 


ease of a lease or sublease of a 


portion of the building, its use by the lessee or sub- 
lessee will not interfere with the proper use of the 
remainder of the building by the municipality.® In- 
cidental to its power to lease public buildings a city 
may provide in the lease that it will refund to the 
lessee on the termination of the lease the value of 
permanent improvements placed on the property by 
Statutory regulations of the mode of exercis- 
ing the power to lease must be observed ;° and where 
the lease was procured by fraud, it may be set aside 
by the courts.® A legislative prohibition of a lease 
of property already under lease means that the city 


pal function, as distinguished from 
a purely governmental function. 
Capital Amusement Co. v. Frankfort, 
210 Ky. 622, 276 SW 528. 

8. Gottlieb-Knabe Co. v. Macklin, 
109 Md, 429, 71 A 949, 31 LRANS 580, 
16 AnnCas 1092. 

[a] Ome or more evenings.—Un- 


der a liberal construction of a statute © 


or charter authorizing the letting of 


‘a building for a fixed and limited 


term, the building may be let for a 
single evening or for a number of 
evenings, whether consecutive or not, 
provided they are definitely ascer- 
tained. Gottlieb-Knabe Co. v. Mack- 
lin, 109 Md. 429, 71 A 949, 31 LRANS 
580, 16 AnnCas 1092. 

4 Heald v. Cleveland, 19 OhNP 
NS_ 305. 

5. Gottlieb-Knabe Co. v. Macklin, 
109 Md. 429, 71 A 949, 31 LRANS 580, 
16 AnnCas 1092; Heald vy. Cleveland, 
19 OhHNPNS 805. And see cases infra 
this note, 

[a] Thus (1) a municipality may 
lease an auditorium in a public build- 
ing where, on account of a change 
in conditions, it is no longer needed 
for the purposes or use of the mu- 
nicipality. Anderson yv. Montevideo, 
137, Minn. 179, 162 NW 1073 [dist 
Nerlien v. Brooten, 94 Minn. 361, 102 
NW 867]. (2) Also, where in con- 
structing or leasing a building for 
municipal 
made for future necessities, the mu- 
nicipality may rent temporarily such 
portions of the -building as are not 
needed for the time being. French 
v. Quincy, 3 Allen (Mass.) 9; Mis- 
sion v. Richards, (Tex. Civ. A.) 274 
SW 269. \ 

6. Mission v. Richards, (Tex. Civ. 
A.) 274 SW 269. 

7. Wilkins v. New York, 9 Misc. 
610, 30 NYS 424, 

8 McDonald v, Price, 45 Utah 464, 
146 P 550. 

[a] Requirements held complied 
with.—Gottlieb-Knabe Co. v. Macklin, 
109 Md. 429, 71 A 949, 31 LRANS 580, 
16 AnnCas 1092. 

9. Capital Amusement Go. v. 
Frankfort, 210 Ky. 622, 276 SW 528. 

[a] Combined circumstances sur- 
rounding the procurement of a lease 
may lead to the conclusion that it 
was procured by fraud, even though 
no one circumstance alone would be 
sufficient for this purpose. 
Amusement Co. v. Frankfort, 210 Ky. 
622, 276 SW 528 (giving considera- 
tion and weight to various circum- 
stances, including the facts that the 
lease was renewed, without satisfac- 


tory explanation, twenty months be-. 


fure its expiration, that the letting 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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shall not execute two leases covering the same prop- 
erty for the same period of time;?° it does not pre- 
vent the city from renewing a lease before its 
expiration.1t The repeal of a statute granting to 
a board of trustees power to lease a particular build- 
ing indicates an intention on the part of the legis- 
lature to deny to the board of trustees the power 
to lease the building or any part of it.1? 

Refusal to lease. Municipal authorities em- 
powered to lease a public building are not charged 
with an absolute duty of letting to all applicants;1% 
they are vested with judgment and discretion in the 
matter,+* and their exercise of this discretion will 
not be interfered with by the courts-in the absence 
of a plain case of abuse of diseretion.1® 

[§ 4012] D. Means of Public Transportation and 
Communication.1° The legislature may authorize a 
municipal corporation to acquire and operate a 
public ferry;1’ but without such authority it has 
no right to do so,1® and when so authorized it must 
regulate and operate it in accordance with the statu- 
tory or charter provision.19 Where a city has by 
legislative authority constructed a line of railroad 
which is an independent road and its exclusive prop- 
erty, it may exercise all the ordinary rights of pro- 
prietorship therein.?° 

Radio broadcasting station. A municipal corpora- 
tion has power to construct and maintain a radio 
broadcasting station for the use of the various de- 
partments of the city government in the conduct 
of the business of the municipality,? and the use 
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of the station for. other than strictly departmental 
business is not necessarily unlawful.22 So long as 
the use made of the station is within that authorized 
by the proper board, there can be no judicial inter- 
ference with the exercise of the discretion of the 
municipal authorities in deciding what shall be 
broadeast.?8 However, there are limits to the proper 
use of the station;?* the use actually made must be 
within that authorized by the proper board,?® and 
the station cannot be used for any private purpose 
of any person,?* whether he is a public official or 
merely a private citizen.?” 

[§ 4013] EH. Water Frontage, Landings, Docks, and 
Wharves?*—1. In General.. The state may delegate 
its public trusts with regard to the control of water 
frontage and submerged lands under navigable 
waters to a municipal corporation,?® subject to the 
paramount authority of the federal government over 
interstate and foreign commerce,®® and subject, as 
regards any merely administrative powers delegated 
by the state, to be revoked by it at any time;*+ but 
in the absence of statute a municipal corporation 
has no control over navigable waters.°? Also the 
state may delegate the supervision of public wharves 
to the city within whose limits they are located ;** 
and when duly authorized by charter or statute a 
municipal corporation may control and regulate the 
construction, maintenance, and use of landing places, 
wharves, docks, and piers within the corporate lim- 
its,°* and require all vessels to land at its wharves 


was without public advertising, and 
‘that, owing to a suppression of the 
facts by the chairman of the com- 
mittee in charge of the matter, part 
of the councilmen were under a mis- 
apprehension as to the facts). 

[b] Evidence held not to show 
fraud.—Biddeford v. Yates, 104 Me. 
506, 72 A 335, 15 AnnCas 1091. 

10. Biddeford v. Yates, supra. 

11. Biddeford v. Yates, supra. 

12. Darby v. Otterman, 122 Kan. 
603, 252 P 903 [foll State v. Inde- 
pendence, 123 Kan. 766, 256 P 799 
and Electric Theater Co. v. Darby, 
123 Kan. 225, 254 P 1035]. 

13. State v. Vesperman, 52 N. D. 
641, 204 NW 202. 

14. Peo. v. Malone, 175 NYS 465 
[aff 189 App. Div. 921 mem, 178 NYS 
911 mem]; State v. Vesperman, 52 
N. D. 641, 204 NW 202. 

15. State v. Vesperman, supra. 


- 16. As an improvement, power to 
build, provide, and maintain see 
supra § 2315 et seq. 

aa Atty.-Gen. v. Boston, 123 Mass. 

18. Millsaps v: Monroe, 37 La. 
Ann. 641. 
- 19. Atty.-Gen. v. Boston, 1238 
Mass. 460. 

20. Philadelphia v. Philadelphia, 


ete., R. Co., 58 Pa, 253. 

[a] Removal from streets.—When 
the object and purposes of its con- 
‘struction have been subserved and 
notoriously ended the municipality 
may take up and remove the road 


from its. streets. Philadelphia v. 
oa cee eta se Rah Coty Pa. 
[b] Tease or contract. — (1) 


Where a city has express power to 
construct and own subways, it has 
implied power to contract for their 
operation after they are built. Ad- 
miral Realty Co. v. New York, 206 
N. Y¥. 110, 99 NE 241, AnnCas1914A 
1054. (2) Also, where a city has 
power to build a railroad or to lease 
privately owned systems, it may 
make a traffic agreement and provide 
therein for the proper compensation 
to be given to the city for the use 
of its property. Admiral Realty Co. 
v. New York, supra. See Twichell 
v.. Seattle, 106 Wash. S2u WB L27 


(construing an agreement permitting 
an interurban railway to use the 
tracks of a street railway system ac- 
quired by the city not to be a lease 
of any of the municipal street rail- 
ways, but to be a mere traffic ar- 
rangement, not divesting the city of 
dominion over the property, or re- 
lieving it of the burden of mainte- 
nance and repairs). (3) A lease of 
a subway has been construed to 
permit the lessee to use the road for 
collateral purposes which do not in- 
terfere with the transportation of 
passengers. New York vy. Interbor- 
ough Rapid Transit Co., 125 App. 
Div. 437, 109 NYS 885 [rev 55 Misc. 
138, 106 NYS 296, and aff 194 N. Y. 
528 mem, 87 NE 1116 mem], 

21. See supra § 2317. 

22. Fletcher v. Hylan, 125 Misc. 
489, 211 NYS 397, 

23. Fletcher v. Hylan, supra, 

24. Fletcher vy. Hylan, supra. 

25. Fletcher v. Hylan, supra. 

26. Fletcher v. Hylan, supra, 


[a] Use for personal political 
purposes will be enjoined. Fletcher 
v. Hylan, 125 Misc. 489, 211 NYS 
727. 


27. Fletcher v. Hylan, supra. 
28. Cross references: 
Navigable waters generally see Navi- 
gable Waters [29 Cyc 287]. 
Park ou aor’ on stream see infra 
40 


Wharves, piers, and docks: 
Generally see Navigable Waters 
fee Cyc 841]; Wharves [40 Cyc 
891 


Acquisition or use for park pur- 
poses see infra § 4024. 
Power of municipality to: 
Acquire property for: 
Generally see supra § 2092 in 
43 C.J. 
By condemnation see Hminent 
Domain § 61. 
Erect see supra § 2318. 
29. Illinois Cent. R. Co, v, MIlli- 
146 G20; Sey SS Te eho ter e010, 
386 L. ed. 1018; Coffin v. Portland, 
27 Fed. 412; Long Beach v. Lisen- 
by, 175 Cal. 575, 166 P 333; Farnum 
v. Johnson, 62 Wis. 620, 22 NW 


751, 
Illinois Cent, R. Co. v. Illi- 


30. 
nois, 146 U. S, 387, 18 SCt 110, 36 


L. ed. 1018, 
Power to regulate commerce gen- 
erally see Commerce §§ 5-16. 
31. New Orleans, etc., R. Co. v. 
byt eaiees 105 U.S. 166, 26 L. ed. 


32. Conradt v. Miller, 2 Alaska 
433; Mayville v. Wilcox, 61 Hun 223, 
16 "NYS 15, See Long Beach v. 
Lisenby, 175 Cal. 575, 166 P 333 (the 
power was not conferred by a charter 
provision relating to the “water 
front,” as the term does not include 
the body of water on which the water 
front abuts, but it was conferred by 
statute). 
ine Reichard v, Flinn, 20 Pa. Co. 
[a] Below high-water level. 
Since, as against the state, a riparian 
owner has no rights below the high- 
water level, a statute giving a mu- 
nicipality the exclusive right to con- 
struct and regulate wharves within 
the corporate limits below high- 
water level is not unconstitutional. 
Ravenswood v, Flemings, 22 W. Va. 
52, 46 AmR 485. 

34. Ill.—Chicago v. Chicago, etc., 
R. Co., 319: Tl. 351, 150 NEY 250. 

Ind.—Jeffersonville v. Louisville, 
etc., Steam Ferry Co., 27 Ind. 100, 89 
AmD 495, 

lowa,.—Keckevoet v. Dubuque, 158 
Iowa 631, 188 NW 540; Dubuque v. 
Stout, 32 Iowa 47, 7 AmR 171. 

La.—Watson v. Turnbull, 34 La. 
Ann, 856; Municipality No. 1 v. Kirk, 
5 La, Ann, 34; Tourne v. Lee, 
Mart. N. S, 548, 20 AmD 260. 

Mo.—Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28. 

N. J.—Oliver v. Burlington, 75 N. 
J), 227,67 A -43, 

N. Y.—Langdon v. New York, 93 N. 
Y. 129; Ogdensburgh v. Lyon, 7 Lans. 
215; Hart v. Albany, 9 Wend. 571, 24 
AmD 165 [aff 3 Paige 213]. 

Or.—Portland v. Montgomery, 38 
Or. 215, 62 P 1755. 

Pa.—Walker v. Erie, 64 Pa. Super. 
525; Tatham v. Philadelphia War- 
dens, 5 AmLReg 378. 

[a] New Orleans (1) ‘thas under 
its charter and the general statutes 
the right to control, manage, and ad- 
minister the use of the river banks 
within the corporate limits for the 
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and landings*®® and pay reasonable wharfage;*° but 
the charter or statute is the measure of its author- 
ity,*7 and any provisions as to how the rights con- 
ferred shall be exercised must be complied with.*§ 
The municipality must also exercise its powers with 
due regard to the private rights of littoral or ripa- 
rian proprietors,®® and of the proprietors of private 
wharves* and ferries ;4! and power to establish dock 
and wharf lines and to restrain encroachments and 
prevent obstructions to navigation does not author- 
ize a municipality to declare a structure a nuisance 
whieh in fact is not a nuisance,*? or to prohibit the 
erection of warehouses oreother appropriate struc- 
tures upon private wharves above high-water level.*° 
Sometimes a duty to regulate is imposed by statute 
However, the exercise of a 
legislative grant of power to a municipality to make 


upon a municipality.** 


public use and convenience (Watson 
v. Turnbull, 34 La. Ann. 856), (2) 
and the municipal authorities may 
demolish structures which tend to 
obstruct their use (Henderson v. 
New Orleans, 3 La. 563). 

[b] Court of equity cannot inter- 
fere with discretionary powers vested 
in a municipal corporation by stat- 
ute in regard to the control of public 
landings, and will not enjoin a mu- 
nicipality from removing a building 
constituting an obstruction upon a 
public landing, although it was 
erected in good faith by a person 
who believed himself to be the owner 
of the land on which it was erected. 
Sayers v. Lyons, 10 Iowa 249. 

{c] Keeping in good repair and 
safe condition.—Some ordinances, en- 
acted under statutory authority to 


regulate and control the use of pub-| 


lic and private landing places, 
wharves, and docks, require every 
person, lessee, or person in posses- 
sion of premises abutting on a har- 
bor to keep the wharves and docks 
on such premises in good repair and 
safe condition, and provide a pen- 
alty for violating or failing to com- 
ply therewith. Chicago v. Chicago, 


poy RFT CO.) 2819.5 DI 85 hs 150 INE: 
[d] Harbor lines.—(1) Under the 
Washington constitution providing 


for the appointment of commission- 
ers to establish harbor lines in navi- 
gable waters in front of cities, the 
term “cities” is construed as also 
including towns. State v. Harbor 
Line Comrs., 4 Wash. 6, 29 P 938. 
(2) The location or establishment of 
harbor and channel lines by munici- 
pal authorities is an exercise of leg- 
islative power and therefore may be 
changed from time to time. Bergen 
Beach Land Corp. v. New York, 113 
Misc. 491, 185 NYS 177. 

[e] Particular ordinances held not 
in conflict with (1) constitutional 
(Municipality No. 1 v. Kirk, 5 La, 


Ann, 34) (2) or statutory (Peo. v. 
Bryan, 46 Barb. (N. Y.) 355) provi- 
sions. 

{f] Particular ordinances con- 


strued.—(1) A sale of a cargo of 
flour by the barrel and of hams by 
the single ham is a sale by retail, 
within the meaning of an ordinance 
to prevent a levee from being ob- 
structed by boats tarrying to effect 
a sale of cargo by retail. Griffin 
v. New Orleans, 5 Mart. N. S. (La.) 
279. (2) By extending the privilege 
of breaking up flatboats in a certain 
part of a levee, it does not follow 
that the prohibition to do so in any 
other part of the city has been with- 
drawn. 
in one place does not yield it in an- 
other. Ursuline Nuns vy. Fresch, 16 
La. Ann, 359. (38) An ordinance pro- 
hibiting a boat from lying within a 
certain basin for more than twenty- 
four hours during any one week is 
not violated unless the boat con- 
tinues in the basin for twenty-four 
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hours in succession, the ordinance 
not being intended to prohibit a bona 
fide withdrawal and return of the 
same boat at a different time within 
the same week. Larned vy. Syracuse, 
5 Wend. (N. Y.) 166. 

35. Cincinnati, ete., Packet Co. v. 
Catlettsburg, 105 U. S. 559, 26 L. ed. 
1169; Keokuk v. Keokuk Northern 
Line Packet Co., 45 Iowa 196; Du- 
buque v. Stout, 32 Iowa 80, 7 AmR 
171; Dubuque v. Stout, 32 Iowa 47. 

36. See infra § 4015. 

37. Ala.—Mobile v. Moog, 53 Ala, 


561. 
ey ee v. Carpentier, 13 Cal. 


Ind.—Evansville v. Martin, 41 Ind. 
145, 

Iowa.—Keckevoet v. Dubuque, 158 
Iowa 631, 138 NW 540. 

N. Y.—Hill v. New York, 139 N. Y. 
495, 34 NE 1090; Brooklyn v, New 
York Ferry Co., 87 N. Y. 204. 

Pa.—Southwark Dist. Comrs. v. 
Neil, 3 Yeates 54. 

{a] Prohibition. — An ordinance 
which prohibits any house boat to 
land or remain on any part of the 
river or landing within any part of 
the ice harbor of the city is pro- 
hibitory rather than regulatory, and, 
in the absence of a charter or statu- 
tory authority, is beyond the power 
of the city to enact. Keckevoet v. 
Eupraue, 158 Iowa 631, 1388 NW 


[b] Use of pier by street cleaning 
department.—A statute authorizing 
the department having control of 
public piers to set apart suitable 
piers for the use of the street clean- 
ing department contemplates merely 
the shipment of the refuse by water 
and the use of piers for this purpose, 
and does not authorize the selection 
of half a pier owned by the city, 
which will expose the owner of the 
other half to inevitable injury, nor 
does' it authorize the erection of a 
permanent structure on the _ pier 
which interferes with its use by the 
public, or the use of the pier as a 
storehouse for refuse. Hill v. New 
York, 189 N. Y. 495, 34 NE 1090 [rev 
18 NYS 399 (aff 15 NYS 393)]. But 
see Riverside Realty Co. v. New York, 
168 App, Div. 103, 153 NYS 742 (the 
construction and maintenance, on 
land reserved for dock purposes, of 
a covered dump for the use of the 
department of street cleaning, is not 
forbidden by law). 

{c] Partial invalidity of ordi- 
nance.—The fact that some provisions 
of an ordinance are invalid will not 
necessarily prevent the enforcement 
of other provisions which are not 
in conflict with paramount law. 
Duryee v. New York, 96 N. Y. 477. 

38. Chester vy. Hagan, 116 Fed. 223 
He) dism 128 Fed. 1018, 62 CCA 


39. Yates v. Milwaukee, 10 Wall. 
(U. 8.) 497, 19 L. ed. 984; Martin v. 
Evansville, 32. Ind. 85; Duverge v. 
Salter, 6 La, Ann. 450; Grand Rapids 
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improvements in its water fronts or harbor is not 
obligatory but optional,4® and the probability that 
the municipality may at some future time condemn 
certain property for public purposes is no ground 
for, enjoining the owner from constructing a per- 
manent improvement thereon.*® 

Filling in submerged land. A municipality may 
have power to authorize or direct the filling in of 
land under water which has been granted to it by 
the state,*?’ but, in the absence of statutory au- 
thorization, the rule is otherwise as to land belong- 
ing to the state.*® ; 

Relation to streets. 
navigable waters will keep even pace with the ex- 
tension of the land,*#® whether the change in the 
land is due to natural causes®® or to the voluntary 
act of the owner of the land.°t However, the charter 


A public street leading to 


v. Powers, 89 Mich. 94, 50 NW 661, 
28 AmSR 276, 14 LRA 498. 

40. Brooklyn v. New York Ferry 
Co., 87 N. Y. 204; Vandewater v. 
New York, 4 N. Y. Super. 258; South- 
wark Dist. Comrs. v. Neil, 3 Yeates 
(Pa.) “54, : 

41. Vallejo Ferry Co, v. Vallejo, 
146 Cal. 392, 80 P 514. 

42. Yates v. Milwaukee, 10 Wall. 
(U..S.) 497, 505, 19 L. ed. 984; Grand 
Rapids y. Powers, 89 Mich. 94, 50 
Ne 661, 28 AmSR 276, 14 LRA 

“It is a doctrine not to be tolerated 
in this country, that a municipal 
corporation, without any general 
laws either of the city or of the 
State, within which a given structure 
can be shown to be a nuisance, can, 
by its mere declaration that it is 
one, subject it to removal by any 
person supposed to be aggrieved, or 
even by the city itself.” Yates v. 
Milwaukee, supra. 

43. Martin v. Evansville, 32 Ind. 


44. Jersey City v. Brooklyn Hast- 
ern Dist. Terminal, 98 N. J.-L. 155, 
119 A 925; Jersey City v. Hall, 79 
N. J. L. 559, 76 A 1058, AnnCas1912A 


696; Wool v. Edenton, 117 N. C. 1, 
23 SE 40. 
[a] Location of deep water line.— 


Under the statute of 1893, it is the 
duty of the authorities of incorpo- 
rated towns situated on navigable 
waters, upon the application of ripa- 
rian owners, to regulate the line on 
deep water to which wharves may 
be built. Wool .v. Edenton, 117 N. C. 
1, 238 SE 40. ; 
45. Goodrich v. Chicago, 20 Il, 
445; Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28. 
Nae Chicago v. Reed, 27 Ill <A. 
eet Langdon v.'New York, 93 N, Y. 
[a] Nonnavigable slough. — The 
city of Dubuque under its statutory 
authority to establish and vacate 
wharves and public landings and 
change the channel of watercourses 
may authorize a nonnavigable slough 
of the Mississippi River to which 
it holds title to be filled in. Ingra- 
ham v, Chicago, ete., R. Co., 34 Iowa 


249, 
In re New York, 217 N. Y. 1, 
111 NE 256. 
49. Frater v. Baylen St. Wharf 
ons 57 Fla. 63, 49 S 188, 1831 AmSR 


Extension of dedicated street see 
Dedication §§ 133, 135. 

Municipality as riparian owner of 
waters and land thereunder within 
limits of street see infra § 4020. 

60. Frater v. Baylen St. Wharf 
Oe 57 Fla. 63, 49 S 188, 181 AmSR 


Accretion to street as property of 
municipality see infra § 4021. 

51. Frater v. Baylen St. Wharf 
ane, 57 Fla. 63, 49 S 188, 131 AmSR 


" §§ 4013-4015] 


power of a municipality to lay out streets’? does 
not include power to lay out streets in navigable 
waters;°° and a street terminating in a road which 
follows the line of the shore and comes in contact 
with the water at intervals does not constructively 
A public landing, wharf, 
or pier may be a street®® or a part®® or extension®” 
thereof, and where it connects with a public street 


extend into the water.®4 


it may be a public highway;°® but 


that a county wharf is not a continuation of a 


street,°? and that the charter or 


of a municipality to abolish or vacate streets and 
highways® does not include power to vacate a wharf 
or landing® or to abolish the right of the public 


- therein.®2 
[§ 4014] 
Boards. 


52. See supra § 3601. 

53. Chapman vy. Hood River, 100 
Or. 43,196 P 467. 

54. Anderson Steamboat Co. v. 
King County, 84 Wash. 375, 146 P 


855. 

55. Pittsburgh v, Pittsburgh, etc., 
R. Co., 10 Pa. Dist. 541. 

56. Chicago, ete., R. Co. v. Peo., 
222 Til. 427, 78 NE 790. 

57. Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28; In re New 


tes @Cent.; .etes, oR. &Cow TIENT AY: 
58. Hafner Mfg. Co. v. St. Louis, 


262 Mo. 621, 172 SW 28. 


59. Anderson Steamboat Co. v. 


Ring County, 84 Wash. 375, 146 P 
55. 

60. See supra § 3614. 

61. Palen v. Ocean City, 72 N. J. 
L. 15, 62 A. 947. 


* 62. Betcher v. Chicago, etce., 
Co., 110 Minn. 228, 124 NW 1096. 


68. Cal.—Oakland v. Larue Wharf, 
ete.) Col, 179. Cal. 207,. 1764. Pv 3615 
oe ene vy. Carpentier, 13 Cal. 
540. 

La.—New Orleans v. New Orleans, 
Bren ie Cos 2112 sas) LOL 3865S 
837. ' 

N. Y.—American Ice Co. v. New 
York, 217 N.Y. 402, 1112) NB, 170; 


New York Fire Dept. v. Atlas SS. Co., 
106 N. Y. 566, 13 NE 329; Langdon 
v. New York, 93 N, Y. 129; In re New 
Work lKoemt. we etCay )7OoOn 001 Ne etye 
248; Interborough Rapid Transit Co. 
v. New York, 172 App. Div. 230, 157 
NYS 768; Coleman v. New York, 70 
App. Div. 218, 75 NYS 342. [rev —-35 
Mise. 664, 72 NYS 359, and aff 173 
N. Y. 612 mem, 66 NE 1106 mem]; 
Hoeft v. Seaman, 38 N. Y. Super. 62, 
46 HowPr 62; New York Dock Co. v. 
Flinn-O’Rourke Co., Inc., 121 Misc. 
155, 200 NYS 347. 

R. I.—Cascambas vy. Newport, 45 
R. I. 348, 121 A 534. 

Wash.—State v. Bridges, 87 Wash. 
260, 151 P 490. 

ee also supra § 1556 in 43 C. J. 

[a] Statutory changes.—(1) The 
New York Police Law of 1853, declar- 
ing police captains to be dock mas- 
ters within their respective limits, 
was abrogated by the Metropolitan 
Police Act of 1857. New York v. 
Tucker, 1 Daly (N. Y.) 107. (2) 
“Under the law of 1871, the powers 
‘theretofore performed and exércised 
by other officers, departments or bu- 
reaus of the city relating to prop- 
- erty covered by the act of 1871 were 
to be thereafter exercised by the 
dock department, which board was 
clothed with governmental control 
and regulation of all wharves and 
piers which were not owned by_the 
city.” American Ice Co. v. New 
York, 217 N. Y. 402, 418, 112 NE 170. 


(3) “With the advent of the Greater- 


New York Charter in 1898, all statu- 
tory provisions as to the distance 
petween piers were wiped out and the 
whole matter was left to the de- 
partment of docks of the greater 


2. Powers of Particular Officers or 
The powers of particular officers, boards, 
or commissioners invested with the regulation and 


R. 
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private rights.® 


it has been held | 
' source.®® 
statutory power 


[§ 4015] 3. Wharfage.*’ 
ordinance under express statutory or charter au- 
thority fix the rate of wharfage, dockage, and land- 

} ing; but unless expressly authorized by charter or 


[44 C.5:]} 1095 


control of the public water front, docks, wharves, 
and piers are ordinarily regulated by statutory or 
_ charter provisions.®* 
powers which are conferred upon them ;** and where 
the statute is not imperative but permissive, their 
_diseretion must be exercised with due regard to 


Such officers cannot exceed the 


Any person seeking privileges from 


the municipality with respect to such property must 
see to it that he obtains them from the proper 


Municipalities may by 


statute®? a municipal corporation has no right to 


city, subject to the approval of the 
commissioners of the sinking fund 
. .. The provision of the act of 1857 
relative to the distance between 
piers, if it survived the prior legis- 
lation already mentioned, was_ re- 
pealed by the Greater New York 
Charter. There appears to be a clear 
inconsistency between an act by 
which the legislature itself fixes the 
minimum distance between piers, so 
that nothing but another act of the 
legislature can change it, and an act 
which leaves it to administrative 
officers of a municipality to fix such 
distance without restraint or limita- 
tion. I should conclude in such a 
case that there was a repeal, even 
though it were necessary to rest en- 
tirely on the doctrine of implied 
repeal.” New York Dock Co. v. 
Flinn-O’Rourke Co., Inc., 121 Misc. 
155, 161, 200 NYS 347. (4) The duty 
of the port wardens of Philadelphia, 
under the act of 1851, to define the 
low-water mark upon application of 
landowners on the Delaware River, 
was not affected by the Consolida- 
tion Act requiring the council to fix 
wharf lines. Tatham v. Philadelphia 
Wardens, 5 AmLReg (Pa.) 378. 

[b] Approval of plans and specifi- 
cations.—The statutory right of a 
dock department to regulate and con- 
trol dock property, wharves and 
piers, and structures thereon does 
not give it the exclusive power to 
determine and approve the plans and 
specifications for such structures to 
the exclusion of the rights of the 
building and fire departments. New 
York Fire Dept. v. Atlas SS, Co., 106 
N. Y. 566, 13 NE 329. ; 

64. Oakland v. Carpentier, 13 Cal. 
540; Vilias v. Featherson, 91 App. 
Div. 259, 87 NYS 1094, 

[a] Correction of mistake. — (1) 
“The object and purpose for which 
the board of commissioners of the 
port of New Orleans was created 
was to have charge of and adminis- 
ter the public wharves and landings 
of the port of New Orleans; and, to 
that end, the board has authority to 
buy land on which to construct any 
building. that the board may deem 
necessary in aid of the commerce of 
the port. The reason why the board 
has no statutory authority to sell 
real estate is that all of the real es- 
tate owned by the board must be 
dedicated to public use, and _ the 
board has no authority or right to 
buy land except what-is necessary 
to be administered by the board for 
public use. To say that the board 
has no right or authority to sell real 
estate is merely to state the corol- 
lary of the proposition. that the 
board has no right or authority to 
buy real estate except what is nec- 
essary to be held and administered 
by the board for public use. But, 
if the board makes the mistake of 
buying property that is afterwards 
found to be not necessary or suitable 
for any public use, the board is 


'such use, 


exact and collect wharfage for the use of a public 
| wharf,’° and where such authority is granted and 
the manner of its exercise prescribed, the provisions 


obliged and therefore has the right 
to dispose of it.” New Orleans.-v. 
New Orleans Public Serv., 161 
La. 741, 745, 109 S 408. 
a city pier 


under a permit by, the dock depart- 


|/ment, subsequently revoked as being 


unauthorized, the claim for damages 
by the city is based solely on such 
use, and defendants have incurred a 
large expense in adapting the pier to 
s the measure of damages 
is the annual rental of the pier for 
dumping purposes, deducting there- 
from the expense of such construc- 
tion. New York v. Brown, 179 N. Y. 
3038, 72 NE 114. 


sae Cornell v. New York, 20 NYS 
66. Duryea v. New York, 2 Hun 

393) [rev on other grounds 62 N, Y 
67. Generally see Wharves [40 

Cye 904]. 

Fb Gr cae by lessee see infra § 
68. U. S.—Cincinnati, etc, Packet 

Co. _v.*.Catlettsburge, 105. Us. Si. 5595 


26 L. ed. 1169; Northwestern Union 
Packet; Co. v.. St): Louis; 100,028; 
423, 25 L. ed. 688; Northwestern 
Union Packet Co. v. Clarksville, 18 
F, Cas. No. 10,342, 4 Dill..18 note; 
Northwestern Union Packet Co. v. 
Louisiana, 18 F. Cas, No. 10,344, 4 
Dill. 17 note. 

Ind.—Coal-Float v. Jeffersonville, 
112 Ind, 15, 18 NE 115. 

Iowa,.—Keckevoet v. Dubuque, 158 
Iowa 631, 188 NW 540; Muscatine v. 
Keokuk Northern Line Packet Co., 45 
Iowa. 185; Muscatine v; Hershey, 18 
Iowa 39. 

La.—Ellerman v. McMains, 30 La. 
Ann. 190, 31 AmR 218; First Mu- 
picipalty Vi) (Pease... 20 24a, Amn: 


N. J.—Oliver v. Burlington, 75 N. 
Tipe peet, 16,0 LAGaees 
iy Y.—Marshall v. Guion, 11 N. Y, 


Grant by municipality to individual 
of right to fix rate of wharfage see 
infra § 4016. 

oes McMurray v, Baltimore, 54 Md. 
103. 

[a] Legislature may authorize a 
municipality to demand wharfage 
from those engaged in commerce for 
use of a public wharf, but the privi- 
lege being in derogation of common 
right the municipality must show a 
plain legislative grant of the fran- 


chise, The Geneva, 16 Fed. 874. 
70. Chester y. Hagan, 116 Fed. 
223 [app dism 128 Fed. 1018, 62 


CCA 680]; The Geneva, 16 Fed. 874; 
St. Martinsville v. The Mary Lewis, 
32 La. Ann, 1293; The Wharf Case, 
3 Bland (Md.) 361; Elizabeth v. The 
Geneva, 8 Lanc, L. Rev. (Pa.) 134, 
But see Murphy v. Montgomery, 11 
Ala. 586 (a city holding the title to 
a wharf may without express author- 
ity in its charter but as a property. 
right collect wharfage), 
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charges have no legal concern as fo how they are 
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of the statute must be followed.74 Although a mu- 


nicipality is authorized to collect wharfage, it will 
be presumed that a public wharf is to be used free 
of charge in the absence of any ordinance to the 
contrary,’? and ordinances regulating wharfage are 
A municipality cannot, under 
the guise of its authority to collect wharfage, levy 
any tax or duty of tonnage,’* or charge for entering 


strictly construed." 


or leaving the port or remaining 


regard to the place of mooring or landing,’® or col- 
lect wharfage where no wharfage facilities are in 
fact furnished or used,® but it may, where it owns 
and maintains the wharves, charge such reasonable 
fees as will fairly remunerate it for the use of its 
property ;"7 the fact that the charges for what are 
properly wharfage facilities actually furnished are 
fixed upon a tonnage basis will not constitute them 
a tonnage tax within the prohibition of the federal 


therein without 


constitution,’® and the persons paying reasonable 


71. Chester v. Hagan, 116 Fed. 
223 [app dism 128 Fed. 1018, 62 CCA 
680], 

[a] Suits for the collection of 
wharfage must be brought in the cor- 
porate name. Albany v. Trowbridge, 
5 Hill (N. Y.) 71 [aff 7 Hill 429]. 

72. Muscatine v. Keokuk Northern 
Line Packet Co., 45 Iowa 185. 


ee Cincinnati v. Walls, 1 Oh. St. 
[a] Enumeration of vessels.—An 


ordinance requiring every “steam- 
boat, barge, keelboat, and flatboat’’ 
to pay wharfage does not authorize 
the collection of wharfage from a 


ne Sa Cincinnati v. Walls, 1 Oh. 
1 "1 
74. Cannon v. New Orleans, 20 


Wall. (U. S.) 577, 22 L. ed. 417, 

75. Cannon v. New Orleans, supra; 
Northwest Union Packet Co. v. St. 
Louis, 18 F. Cas. No. 10,345, 4 Dill. 


10 [aff 100 U. S. 4238, 25 L. ed. 688]. 
76. The Lizzie E., 30 Fed. 876; 
Muscatine v. Hershey, 18 Iowa 39; 


Shreveport v. Red River, etce., Line, 
37 La. Ann. 562, 55 AmR 621; St. 
Martinsville v. The Mary Lewis, 32 
La. Ann. 1293; New Orleans vy. Wil- 
mot, 31° La. Ann, 653. St.) Louis. Vv. 


Schulenburg, etc., Lumber Co., 13 
Mo. A. 56.. 
[a] Mere use of the natural and 


unimproved shore of a navigable 
river for landing cannot be made the 
basis of a charge for wharfage. The 
Lizzie E., 30 Fed. 876; Shreveport 
v. Red River, etc., Line, 37 La. Ann, 
562, 55 AmR 521, 

{b] Where the municipality may 
control the places of landing (1) 
within its limits and is authorized 
to collect wharfage, it may require 
that all vessels shall land at its 
wharves (see supra § 4013) (2) and 
may collect wharfage from vessels 
which fail to do so and land else- 
where (Keokuk v. Keokuk Northern 
Line Packet Co., 45 Iowa 196), (38) 
unless the municipality has failed to 
provide wharves and landing places 
(Dubuque v. Stout, 32 Iowa 47). 

77. Cincinnati, etc., Packet’Co. v. 
Catlettsburg, 105 U. S. 559, 26 L. ed. 
1169; Northwestern Union Packet Co. 
v. St. Louis, 100 U. S. 423, 25 L. ed. 
688; Keokuk Northern Line Packet 
Co. v. Keokuk, 95 U. S. 80, 24 L. ed. 
377; Leathers v. Aiken, 9 Fed. 679; 
Northwestern Union Packet Co. v. St. 
Louis, 18 F. Cas. No. 10,345, 4 Dill. 
10 [aff 100 U. S, 423, 25 L. ed. 688]; 
Keckevoet v. Dubuque, 158 Iowa 631, 
1388 NW 540; Keokuk vy. Keokuk 
Northern Line Packet Co., 45 Iowa 
196; First Municipality v. Pease, 2 
La, Ann. 538; Sterrett v. Houston, 14 
Tex. 153. 

[a] Reasonable wharfage fees are 
not a tax but are to be regarded sim- 
ply as compensation for the use of 
the wharves. Keokuk vy. Keokuk 
Northern Line Packet Co., 45 Iowa 


196; Sterrett v. Houston, 14 Tex. 153. 

{b] Maintenance and repair.—(1) 
“The right of a city to impose wharf- 
age fees within its jurisdiction does 
not arise solely out of the expense 
which it incurs.in the maintenance of 
the wharf.”  Keckevoet v. Dubuque, 
158 Iowa 681, 642, 1838 NW 540. (2) 
Also a failure to keep a wharf in re- 


Pair, although it might render a mu- 


nicipality liable in damages occa- 
sioned by its neglect, will not affect 
its right to collect wharfage from 
one who voluntarily’ uses, the wharf. 
Jeffersonville v. Louisville, _ etce., 
ae Ferry Co., 27 Ind. 100, 89 AmD 

[c] Wharfage fee held unreason- 
ably high.—Keckevoet v. Dubuque, 
158 Iowa 631, 188 NW 540. 

78. Northwestern Union Packet 
Co. v. St.-Louis, 100 U, S. 428, 25 
L. ed. 688; Keokuk Northern Line 
Packet Co. v. Keokuk, 95 U. S, 80, 24 
L, ed, 377; Leathers v. Aiken, 9 Fed. 
679; Northwestern Union Packet Co. 
v. St. Louis, 18 F. Cas. No. 10,345, 4 
Dill, 10 [aff 100 U. S. 428, 25 L. ed. 
688]; Keokuk v. Keokuk Northern 
Line Packet Co., 45 Iowa 196. 

[a] Gross tonnage.—(1) It is not 
a valid objection to the charges that 
they are to be computed with refer- 
ence to vessel’s gross tonnage rather 
than its net tonnage (The Cestrian, 
240 Fed. 929, 153 CCA 615), (2) or 


that the officials intrusted with the 
duty of assessing and collecting the 
charges do not follow a ruling of 
the United States customs authori- 
ties on the question of what is in- 
cluded in the vessel’s gross tonnage 
(The Cestrian, supra). 

79. Leathers y. Aiken, 9 Fed, 679. 

80. Demopolis v. Webb, 87 Ala. 
659, 6 S 408; Grant v. Davenport, 18 
Iowa 179; Dugan v. Baltimore, 5 Gill 
& J. (Md.) 357. 

81. Verplanck vy. New York, 2 
Edw. (N. Y.) 220. 

82. See also supra § 2102 in 43 
Cc. J.; and § 2379. 

83. Reighard v, Flinn, 189 Pa, 855, 
42 A 28, 48 LRA 502. 

[a] Limited right.—(1) A right 
to regulate and control does not au- 
thorize a conveyance, either by lease 
or deed, of the right of use. Reig- 
hard v. Flinn, 189 Pa. 355, 42 A 23, 
43 LRA 502. (2) Power given by the 
legislature to a municipal council to 
locate, construct, and maintain 
wharves does not authorize the coun- 
cil to grant a franchise to private 
persons to perform such acts. C€on- 
radt v. Miller, 2 Alaska 433. (8) “The 
city had nothing but a mere power 
to improve the water-front, a power 
delegated to it by the state. The 
power to improve the water-front 
does not include authority to lease 
to private parties for private uses 
lands belonging to the state and not 
covered by or necessary to the im- 


expended by the municipality.7° Wharf owners have 
the exclusive power to impose and collect wharfage 
at private wharves,®° and they do not forfeit their 
right to wharfage by dedicating a part of the wharf 
space to street purposes.*? . 

[§ 4016] 4. Leases and Grants of Franchises and 
Privileges—a. In General. The powers of a munici- 
pality with regard to the making of leases or grants 
of franchises and privileges*? depend upon whether 
it is invested with the whole power of disposing of 
water fronts, docks, and wharves or merely a limited 
right respecting such property.*® 
may be’* and frequently are*® authorized by charter 
or statutory provisions to make leases or grants of 
certain franchises or privileges pertaining to the 
public water front, wharves, and piers; but they 
must conform to any limitations or restrictions in 


Municipalities 


provement, as a consideration for a 
water-front improvement to be made 
by such private parties for public 
use.”’?’ Peo. v. Banning Co., 166 Cal. 
630, 633, 138 P 100 faff $40 U. S. 
142, 36 SCt 338, 60 L. ed. 569]. 

84. White v. Cleveland, 14 Oh. Cir. 
Cho IN: 8.23697) 33: O he Gin eC tetoia 
[aff 87 Oh. St. 482 mem, 102 NE 1135 
mem]. 

85. U. S.—Murray v. Allegheny, 
136 Fed. 57, 69 CCA 65; Barney v. 
Keokuk, 2 F. Cas. No. 1,032, 4 Dill. 
593 [aff 94 U. S. 324, 24 L. ed. 224]. 

Cal.—Oakland vy. Larue Wharf, etc., 
Co.,: 179 Cal. 207, 176 P 3613 Paeifie 
Coast SS. Co. v. Kimball, 114 Cal. 
414, 46 P 275.: 

La.—Morgan City v. Dalton, 112 
La. 9, 36 S 208; Schwartz v. Thirty- 
two Flatboats, 14 La. Ann, 243. 

Piva Mire as e's v. White, 2 Gill 

Mich.—Kemp v. Stradley, 134 Mich. 
676, 97 NW 41. 

Minn.—St. Paul v. Chicago, ete., R. 
Co., 63 Minn. 330, 63 NW 267, 65 
NW 649, 68 NW 458, 34 LRA 184, 

Mo.—Cummings v. Huse, ete., Ice, 
etc., Co., 156 Mo. 28, 56 SW” 282; 
Belcher Sugar Refining Co. v. St. 
Louis Grain El. Co., 101 Mo, 192, 13 
SW 822, 8 LRA 801. 

N. Y.—Peo. v. Baltimore, etc., R. 
Co., 117 N. Y..150, 22 NE 1026; New 
York v. Sonneborn, 113 N. Y. 423, 21 
NE 121; Langdon v. New York, 93 N. 
Y. 129 [aff 28 Hun 158]; Matter of 
Pier 15, Hast River, 95 App. Div. 
501, 88 NYS 906; Hecker v. New York 
Balance Dock Co., 24 Barb. 215; Hoeft 
v. Seaman, 38 N. Y. Super. 62, 46 
BA ee 24; Siebel v. Pleayl, 172 NYS 
a eee App., 14 Leg, Int. 

Wis.—Farnum y. Johnson, 62 Wis. 
620, 22 NW 751. 

[a] Erection of wharf.—(1) Un- 
der the Maryland statutes of 1783 
and 1796, the municipal authorities 
of the city of Baltimore might re- 
fuse their assent to the erection of 
a wharf or might grant it with such 
conditions, limitations, and restric- 
tions as they should deem most bene- 
ficial to the navigation and use of 
the port of that city. Baltimore v. 
White, 2 Gill (Md.) 444. (2) Where 
a city is expressly authorized to 
lease a water front granted to it by 
the state and on such terms as it 
may deem advantageous, it may lease 
a portion thereof to a steamboat 
company to construct a private wharf 
for its own use. Pacific Coast SS. 
Nove v. Kimball, 114 Cal. 414, 46 P 

[b] Lease conforming to statute. 
—A lease drawn in precise conform- 
ity with the terms of the statute au- 
'thorizing it is valid. Oakland v. 
Larue Wharf, etc., Co., 179 Cal. 20%, 
176 P 361. 


Ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


® 


§ 4016) 


‘the statute from which their powers are derived,®¢ 
and they cannot make any lease or grant,®? or au- 
thorize any use®® or erection,®? which is prohibited 
Ordinarily a lease or grant 
by a municipality of a franchise or privilege per- 
taining to the public water front, wharves, docks, 
or piers is valid when, and only when, it is tempo- 
rary or for a limited period of time,®® with a right 
reserved to the municipality to resume possession ;°1 
exclusive rights are not granted to individuals; 
_the municipality reserves or does not abandon or 


by charter or statute. 


86. Reighard v. Flinn, 189 Pa, 355, 
42 A 23, 438 LRA 502. 

[a] Granting private owners in- 
terest in pier.—The authority of the 
city of New York to grant an inter- 

est to private owners in the building 
of a pier is confined to grants to 
owners of land opposite the place 
where the pier is to be sunk. Mar- 
Ve v. Vultee, 1 EK. D. Smith (N. Y.) 

{[b] Constructive notice of limita- 
tions.—A grantee from a city of a 
pier is chargeable with constructive 
notice of the public character. of 
the property described in the deed, 
the public trust on which it is held 

by the city, and the limitations on 
the powers of municipal officers re- 
Specting such property. Knicker- 
bocker Ice Co. v. Forty-Second St., 
ete., Ferry R. Co., 176 N. Y. 408, 68 
NE 864. ; 

87. Harway Impr. Co. v. Partridge, 
203 App. Div. 174, 197 NYS 166 [aff 
236 N. Y. 563 mem, 142 NE 285 
mem]; Brown v. New York, 78 App. 
Div. 361, 79 NYS 943 [aff 176 N. Y. 
571, 68 NE 1115]; Reighard v. Flinn, 
189 Pa. 355, 42 A 238, 43 LRA 502. 

88. Brown v. New York, 78 App. 
Div. 361, 79 NYS 943 [aff 176 _N. Y. 
571 mem, 68 NE 1115 mem]; Peo. v. 
Mallory, 2 Thomps. & C. (N. Y.) 
76, 46 HowPr 281. 

89. See cases infra this note. 

[a] Thus, where the statutes re- 
quire that public docks and piers 
shall remain unencumbered so as 
to preserve the character of public 
highways, the municipal author#ties 
cannot authorize the erection of 
sheds or other structures thereon. 
New York v. Cunard Steamship Co., 
61 Hun 346, 15 NYS 904; Peo. v. 
Mallory, 2 Thomps, & C. (N. Y.) 76, 
46 HowPr 281. 

90. State v. New Orleans, 153 La. 
664, 96 S 510; Morgan City v. Dalton, 
112 La. 9, 36 S 208; Reade v. Asbury 
Park; 101 N. J. L. -319, 128 A 391; 
Siebel v. Pleayl, 172 NYS 798; Far- 

. Johnson, 62 Wis. 620, 22 
NW 751. 


[a] A perpetual franchise cannot 
be granted. Conradt v. Miller, 2 
Alaska 433. 

[b] erm held not unreasonable, 
—Where the lease of a beach, owned 
by a municipality for the benefit of 
the public, requires the lessee to ex- 
pend three hundred and forty thou- 
sand dollars during the first ten 
years, keep the buildings, etc., in re- 
pair and pay a yearly rental of four 
thousand dollars, and provides that 
all buildings, etc., are to be the prop- 
erty of the city, the term of twenty 
years is not unreasonable. Cascam- 
bas v. Newport, 45 R. I. 3438, 121 A 
534. 

[c] Term authorized by statute.— 
Where the term of the lease is in 
exact conformity with the terms of 
the statute authorizing it, it is not 
for the courts to say that the lease 
is void because its term is too long. 


Oakland v. Larue Wharf, etc., Co., 
p79 Call 20% ob7 6" P36 1: 
91. Illinois, ete, R., ete., Co. -v 


St. Louis, 12 F,. Cas. No. 7,007, 2 Dill. 
70; Belcher Sugar Refining Co. v. St. 
Louis Grain Bl. Co., 82 Mo. 121 [rev 
10 Mo, A. 401]. 

[a] Ownership of pier erected.— 
The municipality may grant the right 
to construct a private pier upon the 
public water front, which at the ter- 
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mination of the lease shall become 
the property of the municipality. 
mone City v. Dalton, 112 La! 9, 36 
Ss h 

92. See cases infra this note. 

[a] For example (1) municipali- 
ties cannot lease absolutely to indi- 
viduals the exclusive right to use 
public wharves, piers (Juneau Ferry, 
ete., Co. v. Morgan, 236 Fed. 204, 149 
CCA 394; Russel vy. The Empire State, 
21 KF. Cas. No. 12,145, Newb. Adm. 
541; Matthews v. Alexandria, 68 Mo. 
115, 30 AmR 776; Radway v. Briggs, 
Bo eNe. Yu 296," 4 Transcrs A. .98, 3) 
HowPr 422; Corpus. Christi v. Central 
Wharf, etce., Co., 8 Tex. Civ. A. 94, 27 


SW 803), (2) landings or water 
fronts (Conradt v. Miller, 2 Alaska 
433; Louisiana Constr., ete., Co. v. 


Illinois Cent. R. Co., 49 La. Ann, 527, 
21 S 891, 37 LRA 661; Reighard v. 


| Flinn, 189 Pa. 355, 42 A 23, 43 LRA 


502), (3) or a portion thereof. (Chi- 
etc., R. Co. v. Peo., 222 Til. 
427, 78 NE 790; Reichard v. Flinn, 
20 Pa, Co. 129). (4) Also a munici- 
pality cannot grant an exclusive 
right or franchise to construct and 
maintain wharves. Conradt v. Miller, 
supra; Oakland v. Carpentier, 13 Cal. 
540. (5) The city council is without 
power to authorize a railroad com- 
pany to occupy a public landing with 
a structure of such a character as 
necessarily to involve an exclusive 
use of the ground so occupied. Cin- 
cinnati v. Louisville, ete., R. Co, 4 
OhNPNS 217. (6) On the other hand, 
a municipal corporation may permit 
an individual to construct a pier 
upon condition that it shall be used 
in part by the public. Baltimore 
v. White, 2 Gill (Md.) 444; Farnum 
v. Johnson, 62 Wis. 620, 22 NW 751. 
(7) Also it may lease a portion of 
a sea beach if the public is not 
excluded therefrom. Cascambas v. 
Newport, 45 R. I. 343, 121 A 534, 


93. U. S—Juneau Ferry, etc., Co. 
v. Morgan, 236 Fed. 204, 149 CCA 
394. 

Cal.—Oakland v. Carpentier, 13 


Cal. 540. 

La.—Louisiana Constr., ete., Co. v. 
Illinois Cent. R. Co., La, Ann. 
527, 218 891, 37 LRA 66. 

Mo.—Belcher Sugar Refining Co. v 
St. Louis Grain Hlevator Co., 101 Mo, 
192,13 SW 822, 8 LRA 801; Matthews 
v. Alexandria, 68 Mo, 115, 30 AmR 
776. 

N. J.—Oliver v. Burlington, 75 N. 
J: Li: 227, 67 A 438, 

Pa.—Walker v. Erie, 64 Pa. Super. 
525; Reichard v. Flinn, 20 Pa. Co. 
129. 

Tex.—Corpus Christi v. Central 
Wharf,éte;, Co.,'8° Dex, Civ, A. 94.27 
SW 803. 

[a] .Power of administration held 
not delegated.—sState v. New Orleans, 
153 La. 664, 96 S 510. 

Regulation of wharfage sce infra 
text and note 4, 

94. Belcher Sugar Refining Co. v. 
St. Louis Grain El. Co., 101 Mo. 192, 
13 SW 822, 8 LRA 801; White v. 
Cleveland, 14 Oh. Cir. Ct. N. 8. 369, 33 
Oh. Cir. Ct. 317 [aff 87 Oh. St. 482 
mem, 102 NE 1135 mem]. 

95. U. S.—lIllinois, etc. R.,  ete., 
Co. v, St. Louis, 14 F..Cas. No, 7,007, 
2 Dill. 70. 

Kan.—Kansas City v. Wyandotte 
County, 117 Kan. 141, 230 P 79. 

Minn.—St. Paul v. Chicago, etc., R. 
Co., 63 Minn. 330, 63 NW 267, 165 
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delegate to individuals its right of regulation and 
control;°* the use or improvement permitted is of: 
a public character,®* consistent with the nature and 
purposes of the property and the objects for which 
it was acquired or dedicated,® and will not consti- 
tute a purpresture or public nuisance,* or obstruct 
or interfere with navigation or commerce’ or the. 
rights of the public.®® ; 

Unless so empowered by charter or 
statute, a municipality cannot delegate to a lessee 
or other individual or private corporation its power 


NW 649, 68 NW 458, 34 LRA 184. 

Mo.—Belcher Sugar Refining Co. v. 
St. Louis Grain El. Co., 82 Mo, 121 
trev 10 Mo. A. 401]. 

N. Y.—Peo. v. Vanderbilt, 26 N. Y. 
287, 25 HowPr 139. 

Pa.—Rees v. West Pennsylvania 
Iixposition Soc., 2 Pa. Co. 385. . 

[a] Structures incidental to use. 
—(1) A municipality may, upon ob- 
servance of applicable conditions and 
limitations (See supra text and notes 
86, 90-94), permit the erection of 
structures incidental to a proper 
use of the property. Illinois, etc., R., 
etc., Co. v.° St. Louis, 14 EF. Cas. 
No. 7,007, 2 Dill. 70; Belcher Sugar 
Refining Co. v. St. Louis Grain El. 
Co., 101 Mo. 192, 18 SW 822, 8 LRA 
801. (2) Thus, it may permit the 
erection of: A grain elevator. Illi- 
nois, ete, R., etc., Co. v. St. Louis, 
Supra; Belcher Sugar Refining Co. v. 


St. Louis Grain El. Co., supra. (3) 
Platform scales. Kendig v: New Or- 
leans, 26 La. Ann. 357. (4) A stor- 


age warehouse for goods discharged 
or awaiting shipment. Belcher Sugar 
Refining Co, v. St. Louis Grain El. 
Co., supra. 

96. Chicago, etc., R. Co. v. Peo., 
222 Ill. 427, 78 NE 790; Peo. v. Van- 
derbilt, 28 N. Y. 396, 84 AmD 351, 
26 N. Y. 287 [aff 38 Barb, 282, 24 
HowPr 301]; Frankford v. Lennig, 
1 AmLReg (Pa.) 357, 

97. Oakland v. Larue Wharf, etc., 
Co., 179 Cal. 207, 176 P 361. 

[a] Waters under control of con- 
gress.—An obstruction to navigation 
in waters under the control of the 
congress of the United States cannot 
be authorized by a municipality. 
Texas, ete. R. Co. v. New Orleans, 
40 Fed. 111. 

[b] Floating bath.—A permit for 
a floating bath at the side of a pier 
may be granted by municipal au- 
thorities where such floating bath 
will not interfere with navigation. 
Hoeft v. Seaman, 38 N. Y. Super. 62, 
46 HowPr 24, 

[c] Retention by city of other 
landing places.—(1) A city may lease 
a portion of its water front to an 
individual for the erection of a build- 
ing thereon, even though during high 
water the point at which the build- 
ing is to be erected is the most con- 
venient for the landing of steamboats 
operated on the river, provided it re- 
tains on its water front a place suffi- 
cient to afford steamboats a reason- 
ably suitable and convenient place to 
land. Crammond v. Newman, 143 Ky. 
544, 186 SW 1020. (2) Some stat- 
utes contemplate that there will al- 
ways remain under the direction and 
control of the city and in its pos- 
session sufficient piers and docks for 
the accommodation of all commerce 
which may come to the port in ves- 
sels, the owners of which have no 
special pier or dock by lease from 
the city. In re New York, 135 N. Y. 
253, 31 NE 10438, 31 AmSR 825. 

98. Shepherd v. New Orleans 
Third Municipality, 6 Rob. (La.) 349, 
41 AmD 269; Hoeft v. Seaman, 38 
N. Y. Super. 62, 46 HowPr 24, 


he Wharfage generally see supra 
§ 4015. 
1. Schwartz v. Thirty-two Flat- 


boats, 14 La. Ann. 243; American Ice 
Co. v. New York, 217 N. Y¥. 402, 112 
NE 170; Knickerbocker Ice Co. v. 
Forty-second St., etc., Ferry R. Co., 
176 N. Y. 408, 68 NE 864, 


. 


of the city require that, he 


Cos, 
. the highest 
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to. collect wharfage? and fix the rates therefor;* on 
making a lease or grant of a portion of a wharf to 
private persons it must reserve the right to regulate 
the charges.* 

Sublease. Where, in order to obtain a lease of a 
wharf, it is necessary for the municipality to take 
a lease of other property also, but it has no use 
for the latter property, it may sublease it.° 

[§ 4017] b. Mode of Letting or Confirming. Un- 
der some,® but not other,’ applicable charter or stat- 
utory provisions, a lease of a ‘public water front, 
dock, or wharf, or the sale of a right or privilege 
to oceupy a portion thereof, by a municipality must 
be made publicly to the highest responsible bidder. 
Also under some statutes confirmation by the city 
is essential to the validity of a wharf franchise 
granted by a state board;® but the city can only 
confirm or reject;? it cannot ratify on conditions,’® 
and where it attempts to do so, the confirmation 
will be deemed absolute and unconditioned.'? 

[§ 4018] c. Termination and Holding Over. A 
mere license to use a dock or wharf,'? or to erect a 
shed or structure thereon not authorized by law,** 
or to erect and maintain a shed during the pleasure 
of a named board,'* is revocable at the pleasure of 


2. Conradt v. Miller, 2 Alaska 433; 
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highest bidder pays into the depart- 


the municipality; but the rule is otherwise with re- 
gard to a valid lease,’® or right to construct a shed 
or structure on a pier granted pursuant to legisla- 
tive authority,!® and where the manner of revoking 
a license or permit is prescribed by charter or stat- 
ute, a revocation, to be valid and effectual, must be 
made in the manner prescribed.17 Sometimes provi- 
sion is made in a lease of dock, wharf, or water 
front property for its termination on the happen- 
ing or performance of a specified conditon.1* <A 
right of termination reserved in a wharf franchise 
granted by a state board is available to a city upon 
the transfer to it, by the state, of the authority 
of the state board.1® Where, on the termination of 
a lease of dock space, the commissioner of docks 
grants permission to remain over at his pleasure 
and the lessee gives notice that he will not pay the 
amount of rent he has been paying, there is merely 
a holding at will.?° 

[§ 4019] d. Construction, Operation, and Effect; 
Rights and Liabilities of Parties. Hach party to a 
valid municipal grant or lease of franchises or privi- 
leges pertaining to docks, piers, or wharfage is 
bound by his covenants made therein?! and is lable 


Matthews v. Alexandria, 68 Mo. 115, 
30 AmR 776. 

3. Oakland v. Carpentier, 13 Cal. 
540; Matthews v. Alexandria, 68 Mo. 
115, 30 AmR 776. 

4.~-Illinois, etc., R., etc., Co. v. St. 
Louis, 12 F: Cas. No. 7,007, 2 Dill. 70; 
Belcher Sugar Refining Co. v. St. 
Louis Grain Co., 82. Mo. 121 [rev 
10 Mo. A. 401]. 4 

{a] A limitation in the lease of 
the rates of wharfage is not suffi- 
cient, as ‘the municipality should at 
all times be free to alter its regu- 
lations or make others as the neces- 
sity of the public may demand. 
Corpus Christi v. Central. Wharf, etc., 
Co., 8 Tex. Civ. A. 94,27 SW 803. 

5. State v. New Orleans, 153 La. 
664, 96 S 510 (warehouse leased with 
wharf). 

6. See statutory provisions; 
eases infra this note. 

[a] Reservation of conditions.— 
(1) The commissioner of docks of 
the city of New York, on offering for 
sale at public auction the right to 
occupy space on the public dock for 
commercial purposes, has authority 
to impose reasonable’ cenditions. 
New York v. Union. News Co., 222 N. 
Y. 263, 118 NE 635. (2) The author- 
ity of the auctioneer is measured by 
the terms of sale signed by the com- 
missioner, and the fall of the auc- 
tioneer’s hammer does not do away 
with the conditions reserved in such 
terms. New York v. Union News Co., 
supra. (3) Where the commissioner 
of docks reserves, as one of the con- 
ditions of the sale, the right to de- 
termine whether the best interests of 
the city require the acceptance or 
rejection of the highest bid, on the 
closing of the bids the highest bid 
is accepted subject to the exercise 
by the commissioner of his personal 
judgment whether the best interests 
reject 
New York v. Union News 
(4) The compliance by 
bidder with the condi- | 
tions on its part to be performed in 
connection with its bid does not, asa 
matter of law, affect the reserved 
authority of the commissioner. New 
York v. Union News Co., supra. (5) 
Whether it is reasonable for the com- 
missioner to wait until two days 
after the sale before determining | 
whether to accept or reject  the/| 
highest bid is a question of fact. | 
New York v. Union News Co., supra. 
(6) Also, whether the fact that the! 


and | 


such bid. 
supra. 


ment of docks and ferries twenty-five 
per cent of the annual rental of the 
space sold, as required by the terms 
of sale, and secures a receipt for 
three months’ rent shows a personal 
acceptance by the commissioner of 
such bid is a question of fact. New 
York v. Union News Co., supra. 

[b] Lease of wharf with ferry 
franchise.—The statute of 1882 au- 
thorizing the leasing of ferry fran- 
chises and wharves to be used in 
connection therewith contemplates 
that both shall be leased as an en- 
tire piece of property to a _ single 
bidder, and in conducting such sale 
the commissioners may fix the rental 
of the wharf at a certain amount 
and make the award to the person 
making the highest bid for the fran- 
chise in addition to the sum named. 
Starin v. New- York;! 112. N;: ¥.> 206, 
19 NE 670 [rev 42 Hun 549]. 

7 Reade v. Asbury Park, 101 N. J. 
Li, 319, 128) A _ 391. 1 

8 Santa Fé Land Impr. Co. v. 
San Diego, 38 Cal. A. 380, 176 P 377. 

9. Santa Fé Land Impr. Co. y. San 
Diego, supra, 


10. Santa Fé Land Impr. Co. v. 
San Diego, supra. 
11. Santa Fé Land Impr, Co. v. 


San Diego, supra. 

12. Brown v. New York, 78 App. 
Div. 361, 79 NYS 9438 [aff 176 N. Y. 
571 mem, 68 NE 1115 mem]. 

13. Kingsland v. New York, 110 
N. Y. 569, 18 NE 485 [aff 45 Hun 198], | 
And see Nolte v. Hudson Nav. Co., 
16 F, (2d) 182 (discussing the point). | 

14. In re New York, 227 N. Y. 119, | 
NE 148, 


15. New York Contracting, etce., 
Co. v. New York, 42 Mise, 425, 87 
NYS 100. 


16. Matter of Pier 15 Hast River, 
95 App. Div. 501, 88 NYS 906. 

17. In re New York, 227 N, Y. 
119, 124 NE 148; Matter of Piers 
Old Nos. 16 and 17, Hast River, 138 


| N. Y. 580, 150 NE 563. 


App. Div. 186,°122 NYS 1034 [aff 
199 N. Y. 570 mem, 93 NE -1134 
mem]. 

18. See cases infra this note. 


[a] Lease held terminated, ac- 
cording to its terms, by failure of 
the lessee to perform a covenant to 
improve the property. Pennsylvania 
Cement Co. v. Bradley Contracting 
Co., 11 F. (2d) 687. 

[b] Lease is not terminated (1) 
by notice where, although the lease 
provides that if at any time the city 
shall determine to proceed with any | 


improvement of the water front re- 
quiring the use of the leased prem- 
ises a notice may be given terminat- 
ing the lease, the plan of improve- 
ment described in the notice is not 
carried out and is not in contempla- 
tion of being carried out and there is 
no interference with the possession 
and enjoyment of the leased prem- 
ises.. Delaware, ete., R. Co. v. Sound 
Transp. Co., 238 Fed. 313, 151 CCA 
329. (2) Also a provision in the lease 
of a pier that it may be terminated 
by the city if necessary for the pur- 
pose of making alterations in the 
wharves or water front does not au- 
thorize the city to terminate the 
lease where the proposed alteration 
is one which it has no authority to 
ae an werk one eatin as ete., 
O.1NS ew ork, 42 Misc. 
NYS 100, pease 
19. Santa Fé Land Impr. Co. v. 
San Diego, 38 Cal. A. 380, 176 P 377. 
20. New York y. Union News Co., 
orton RS ness 118 NE 635, 
2 olte v. Hudson Nav, Co., 16 
F, (2d) 182; Warehousemen’s Assoc. 
Ro PUneFaNe: 241 N. Y. 580, 150 NE 
[a] Application and extent of 
covenants and provisions.—(1) A les- 
see of a pier must perform his agree- 
ment to abide by the laws of the 
state respecting the use of the pier; 
where he maintains a warehouse on 
the pier in violation of a charter 
provision, it is the duty of the com- 
missioner of docks to enforce the 
terms of the lease and notify the 
lessee to cease the illegal use. Ware- 
housemen’s Assoc. v. Cosgrove, 241 
‘ (2) However, 
where, in 1891, when a railroad leased 
a dock from the city of New York, 
the exclusive control of water front 
was, under L. (1871) ¢ 574, vested 
in the department of docks, and it 
so continued until 1918, when juris- 
diction was given to the fire commis- 
Sloner, provisions in the lease that 
the lessee should keep the premises 
in good repair, rebuild if destroyed, 
and conform to all laws and. orders 
respecting the use of the pier, did 
not require it to comply with an 
order of the fire commissioner to in- 
stall a sprinkler system, the change 
in the law not being contemplated. 
Peo. v. Leo, 112 Misc. 578, 183 NYS 597 
{aff 196 App. Div. 426, 188 NYS 226]. 
(3) Also an ordinance has been con- 
strued not to authorize the fire com- 
missioner to require the lessee of a 
municipal pier or dock to install a 


= eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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, 


in damages for a breach or violation thereof.?? 
grant by a city of a pier has been held to convey 
to the grantee a right to maintain a pier?* and to 


collect wharfage revenues arising 


eluding a lawful extension of the pier,?° but not to 


convey an absolute fee.?° Under 


providing that the lessee during the term shall erect 
on the piers a’shed which is to become the property 
of the lessor on the expiration: of the lease, a shed 
erected in conformity therewith is the property of 
A lease by a city of 
the wharfage which may arise, accrue, or become 


the city during the term.?* 


due, for the use and occupation 


property together with the right to enter upon such 
wharf property for the purposes of the lease and 
to collect such wharfage, is not a lease of the 
wharf,?® and does not convey to the lessee any ex- 
elusive right to the wharf?® or to the soil.*° A pro- 
svision in the lease limiting the charges which the 


lessee may exact from others does 


to permit others to use the wharf upon tendering 


the amount specified.*t Also some 


sprinkler device. Peo. v. Leo, supra. 
(4) Where the city of New York in 
1872 conveyed lands then under 
water, covenanting to allow the 
grantee to take in perpetuity. the 
wharfage to arise from a_bulkhead 
and street of a stated width which 
the grantee agreed to construct on 
the side of the land_ conveyed 
farthest from the mainland, and 
which was ‘to be two hundred feet 
within the outer line of the city, the 
two hundred feet outside of such 
wharf being owned by the city under 
the grant contained in the Mont- 
gomerie Charter, the covenant did 
not bind the city not to use the land 
outside of the premises granted, nor 
to do anything which might inter- 
fere with the continuance of the 
wharf, and such covenant was sub- 
ject to the power of the legislature 
to change the water front of the city, 
although it might as an incident im- 
pair or even render useless . the 
rights of wharfage granted. Whit- 
ney v. New York, 6 AbbNCas 329 
note. (5) As wharfage charges dif- 
fer from ordinary rent, a municipal- 
ity, by collecting wharfage fees for 
the use of a public pier, does not 
violate a provision of a_ contract, 
made with certain individuals, that 
it will not rent the pier to other in- 
dividuals. Walker v. Erie, 64 Pa. 
Super, 525. 

22. See cases infra this note. 

[a] Measure of damages. — (1) 
The damages recoverable from a 
eity for its actionable breach of an 
express or implied covenant in a 
lease of wharfage is limited to the 
value of the right, as given by the 
lease, of which the lessee has been 
deprived. Hastman v. New York, 152 
N. Y. 468, 46 NE 841. (2) The meas- 
ure of damages for withholding from 
the lessee possession of the rights 
granted under the lease is not the 
difference between the rent reserved 
and the value of the use of the prem- 
ises to the lessee in his business 
(BHastman v.. New York, supra) (3) 
put is rather the difference between 
the rent reserved and the value of 


the use of the wharf at the rate of | 


wharfage fixed by law (Eastman vy. 
New York, supra). (4) Under a 
lease by a municipality obligating 
the lessee to make an improvement 
which shall become the property of 
the municipality on the expiration of 
the lease, the municipality is en- 
titled to the improvement only as 
aged by the duration of the lease, 
and on the failure of the lessee to 
perform it is not entitled to recover 
as damages the cost of the improve- 
ment as this would put it in a better 
position than if the lessee had_per- 
formed. Pennsylvania Cement ‘Co. v. 
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of the lessee.®2 
therefrom,?* in-° 


a lease of piers 


or to the extent 
of public wharf 


covered by the 


not obligate him 
the piers.*° 
charters provide 


tt SH (2) 


23. Knickerbocker Ice Co. v. Forty- 
Second St., etc., Ferry R. Co., 176 
N. Y. 408, 68 NE 864. 

24. Knickerbocker Ice Co. v. Forty- 
Second St., etc., Ferry R. Co., supra. 
But compare supra § 4016. , 

25. American Ice Co. v. New York, 
217 N. Y. 402, 112 NE 170. : i 

[a] Thus, under a deed by the 
city of New York, executed in 1852, 
pursuant to a resolution of the sink- 
ing fund commission, conveying a 
pier to an individual by metes, 
bounds, and measurements, together 
with the width of the street of which 
it Was a continuation, with the right 
of wharfage, etce., and containing a 
clause “subject to the right of the 
parties of the first part to order said 
pier extended into the river at the 
expense of the said party of the sec- 
ond part whenever and in whatever 
way they may see fit, reserving to 
the party of the first part the right 
to extend said pier at the expense of 
the City of New York, or to grant 
the right to do so to other parties, 
if the said party of the second part 
fail or neglect to extend said pier 
when ordered so to do; in which case 
the right of wharfage, etc., at the 
portion of the pier extended shall be- 
long to the parties at whose expense 
the extension shall be made,” where 
an extension and increase in width 
are subsequently ordered by the 
proper city authorities and are made 
by the owner of the original pier, 
such owner and his successors in 
title have the right to maintain a 
pier and to collect wharfage at the 
foot of the street referred to in the 
deed, wherever that point shall be 
‘located by lawful authority, and to 
follow the lawful extension of such 
pier on such street for the purpose of 
maintaining the pier and collecting 
the revenues therefrom, American 
Ice Co. v. New York, 217 N.. Y. 402, 
407, 112 NE 170. 

26. Knickerbocker Ice Co. v. Forty- 
Second St., etc., Ferry R. Co., “176 
N. Y. 408, 68 NE. 864. 

27. . Peo. v. Barker, 153 N.‘ Y¥.'' 98, 
47 NE 46. 

[a] Reasons for rule.—‘‘When the 
lease in question provides that the 
sheds are to become the property of 
the city at its expiration, the lan- 
guage does not warrant the infer- 
ence of an intermediate ownership; 
unless we attach an undue signifi- 
cance to the word ‘become.’ Such a 
meaning we do not think should be 
attached to that word; whether we 
regard the purpose that it apparently 
subserves; or whether we regard the 
confusion of. ideas which would fol- 
low, if-it had the meaning claimed 


Bradley Contracting Co., 
687 


1 Dry Dock Co., 
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A |; that, where a pier is leased to a transportation com- 
pany, no vessel ¢an use the pier without the consent 


A temporary lease of land dedi- 


cated for navigation purposes to be used for a differ- 
ent purpose will not work a forfeiture of the inter- 
est of the municipality.®° 
[§ 4020] 5. Ownership of Submerged Land. The 
rule obtaining in some jurisdictions that lands under 
navigable waters are the property of the state** is, 
applicable to submerged lands within the corporate 
limits of a municipality,®° where the state has not,?¢ 


that it has not,’7 ceded or granted 


such lands to the municipality. An act extending 
the boundary of a municipal corporation over ad- 
jacent navigable waters does not grant the land 


waters to the municipality,?® but 


is merely for purposes of civil and criminal juris- 
' diction ;*® nor does a statute authorizing the mu- 
-nicipality to construct piers and collect wharfage 
vest in it any title to the land under water between 
In some cases, however, the title to 
adjacent submerged lands within certain limits is 


for it. Its use was, evidently, to 
prevent any misunderstanding as to 
a right of removal, whether under 
a general claim of property in the 
erections, or under .a claim to them 
as trade fixtures. It was to make 
the city’s ownership definite, The 
provision followed naturally, and not 
without some degree of pertinence, 
upon the obligation imposed upon 
the lessee to erect a shed. Its pres- 
ence had the effect of negativing any 
inference from the requirement that 
the lessor had waived its ownership. 
The obligation resting upon the les- 
see to erect a shed was one of the 
conditions of the letting by the city 
and formed a part of its considera- 
tion. As the learned counsel for the 
respondent justly observed, it is not 
legally conceivable that the relator 
could be an owner until the termina- 
tion of the lease and that then a new 
ownership should spring up in the 
city; for ‘ownership necessarily im- 
plies perpetuity, or at least the pos- 


sibility of perpetuity.’” ~-Peo. v. 
Beker 1538.0 Ni OY. 982 101; =27 NB 
28. Eastman v. New York, 152 N. 


Y. 468, 46 NE 841. 


29. Eastman’ v. New York, su- 
pra. i 
30. Eastman v. New York, su- 


pra. 

[a] Status of wharf.—Under such 
jlease the wharf remains, as before, 
\a public wharf to which vessels may 
‘be assigned by the harbor authori- 
ties, and it remains in the possession 
,of the city as the trustee of the 
public rights in and to the public 
streets: of the city, for the common 
use of the citizens thereof. -East- 
man _v. New York, 152 N.Y. +468, 
46 NE 841. 

31. Pacific Coast SS. Co, v, Kim- 
ball, 114 Cal. 414, 46 P 275. 


32. Hudson Nav. Co. v. Olcott, 81 
Mise. 464, 142 NYS 613° [aff 159 
App. Div, 902 mem, 1483 NYS 1128 
mem]. 

33. Hardy v. Memphis, 10 Heisk. 
(Tenn.) 127. 

34. See Boundaries §§ 59, 64; 
Navigable Waters [29 Cyc 356]. 

' 35. Chapman v. Hood River, 100 
Or. 43, 196 P 467. 

36. Peo. v. Banning Co., 166 Cal. 

6380, 138. P.100' [aff 240° U.S, “142, 


36 SCt 338, 60 L. ed. 569]. 

37. Santa Cruz v. Southern Pac. 
R, Co., 163 Cal. 538, 126 P 362. 

38. Ruge v, Apalachicola Oyster 
Canning, ete., Co., 25 Fla. 656; 6 S 
489; Palmer v. Hicks, 6 Johns, (N, 
Wiaym ioe 

39. See cases supra note 38. 

40. Walsh v. New York Floating 
77 N. Y. 448 [aff 3 
Daly 387]. 
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vested by statute in the municipality,*! subject to 
the rights of the public for purposes of navigation.*? 
A municipality is also a riparian owner of waters 
and land thereunder within the limits of an abutting 
street, where it owns the fee in the street,** and may 
use the same in its discretion** so long as it does 
not obstruct navigation*® or injure the rights of 
On the other hand, where the fee to the 
street is not in the city but in the abutting prop- 
erty owners, the city is not a riparian owner.** 

[§ 4021] 6. Accretion and Batture. 
land formed by accretion, although within municipal 
limits,*® belongs to the riparian proprietors.4? The 
municipality itself may be a riparian proprietor 
within the meaning of the rule,®° as where it owns 
the fee in a street bounded by a stream.** 

In Louisiana municipal corporations have control 
over the batture within their limits,®*? subject to the 
servitude for publie use;>* prior to the act of 1853 
they had the exclusive right to determine when and 
to what extent it might be occupied by the riparian 
owners,‘ and, under that statute which permits such 
owners to recover so much as is not necessary for 
public use,®> they must leave open without charge 


others.*® 


MUNICIPAL CORPORATIONS 


acter.°? 


vate purposes.°? 


Alluvion or 


and commons. 


whatever is necessary for navigation and public 


41. Mobile v. Sullivan Timber Co., 
129 Fed. 298, 68 CCA 412 [mod 124 
Fed, 644]; Long Beach v. Lisenby, 
£755 Cal’, 675). 166, 3333. Knieker- 
bocker Ice Co. v. Forty-Second St., 
etc., Ferry R. Co., 176 N. Y. 408, 68 
NE 864 [aff 85 App. Div. 530, 83 
NYS 469]; Furman v. New York, 10 
New n pe, Lait 7 Ne ¥. Super. Lok; 
Norfolk City v. Cooke, 27 Gratt, (68 
Va.) 430, 

[a] The city of New York (1) 
is the owner of tidewater lands 
within the municipal limits from 
high-water mark to a distance of 
four hundred feet from low-water 
mark (Furman y. New York, 10 
INAS bb UniLaite TON, Xue SUDOR.. LOI) 
(2) and the municipality is not es- 
topped to claim title to such land 
by having for a number of years 
designated it on its maps as the 
property of an individual and as- 
sessed it for taxation as his property 
(McFarlane v. Kerr, 23 N. Y. Super. 
249). 


42. Long Beach vy. Lisenby, 175 
Cal, 575, 166 P 333; Santa Cruz _v. 
Southern Pac. R. Co., 163 Cal. 538, 


126 P 362; Kmickerbocker Ice Co. v. 
Forty-Second St., etc., Ferry R. Co., 
176 N. Y. 408, 68 NE 864 [aff 85 
App. Div. 530, 83 NYS 469]. 

43. Chicago v. McGinn, 51 Ill. 266, 
2 AmR 295; Norfolk City v. Cooke, 
27 Gratt. (68 Va.) 430. 

44. See cases supra note 43. 
See cases supra note 43. 
See cases supra note 43. 
In re Cramp, 18 Phila. (Pa.) 


. Lovington v. St. Clair County, 
64 Tll, 56, 16 AmR 516; Tatum v. St. 
Louis, 125 Mo. 647, 28 SW 1002; Prior 
v. Comstock, 17 R. I. 1, 19 A 1079. 

49. See Navigable Waters [29 Cyc 
349]; Waters [40 Cyc 622]. 

50. Jones v. Soulard, 24 How. (U. 
S.) 41, 16 L. ed. 604; New Orleans 
v. U. S., 10 Pet. (U. S.) 662, 9 L. ed. 
578; Cook v. Burlington, 30 Iowa 
94, 6 AmR 649; Municipality No. 
2 v. Orleans Cotton Press, 18 La. 
122, 36 AmD 624. 

51. St. Louis v. Missouri Pac. R. 
Co., 114 Mo. 13, 21 SW 202; St. Louis 
93 Mo, 477, 6 SW 344, 

52. Orleans v. Morris, 18 F. 
Cas, No. 10,183, 3 Woods 115; Shreve- 
port v. St. Louis Southwestern R. 
Co:, 115 La. 885, 40 S 298; Remy v. 
Municipality No. 2, 12 La. Ann, 500. 

58. See cases supra note 52. 

54. New Orleans v. Morris, 18 F. 
Cas. No. 10,183, 3 Woods 115; Remy 


Bago cipaty No. 2, 12 La. Ann. 

55. Donovan v. New Orleans, 35 
La. Ann. 461, 

56. Louisiana Ice Mfg. Co. v. New 
Orleans, * 43°cla:. Ann. 217) 2% S21; 
Pred v. New Orleans, 13 La. Ann. 
349. 

57. Leonard v. Baton Rouge, 39 
La. Anm 275, 4 S 241. 

58. New Orleans vy. Morris, 18 F. 
Cas. No. 10,183, 3 Woods 115. 

59. New Orleans v. Morris, supra. 

60. Public parks, squares, and 
commons: 


Acquisition of property for: 
Generally sée supra § 2092 in 43 
Cad. 


By: 

Condemnation proceedings 
Eminent Domain § 74. 

Dedication see Dedication §§ 26, 
50, 51, 91%. 

Compensation to abutting owners for 
discontinuance of see Eminent Do- 
main § 157. 

Condemnation of, for other public 
uses see Eminent Domain § 104. 
Liability for injury from negligence 

in caring for see supra §§ 1936— 

19388 in 438 C.J. 

61. Wright v. Walcott, 238 Mass. 
432, 1381 NE 291. 

62. Hurd v. Harvey County, -40 
Kan. 92, 19 P 325; Brodbine v. Re- 
vere, 182 Mass. 598, 66 NE 607; Com. 
v. Davis, 162 Mass. 510, 39 NE 113, 
44 AmSR 389, 26 LRA 712, 

63. Hurd v. Harvey County, 40 
Kan. 92, 19 P 325; Louisville, etc., 
R. Co. v. Cincinnati, 76 Oh, St. 481, 
81 NE 983. 

64. Douglass v. Montgomery, 118 
Ala. 599, 24 S 745, 43 LRA 376; Mc- 
Intyre v. El Paso County, 15 Colo. 
A. 78, 61 -—P 237; .Jacksonville v. 
Jacksonville R. Co., 67 Ill. 540; Fess- 
ler v. Union, 67 N.. J.. Hq. 14,56 
A 272. See Quinn v. Irving Park 
Dist., 207 Till A. 449 (title to the 
park in question is held by commis- 
sioners in trust for the people. of 
the state at large). 

65. Ala.—Douglass v. Montgom- 
ony 118 Ala. 599, 24 S 745, 43 LRA 

Cal.—Mulvey v. Wangenheim, 23 
Cal, A. 268, 187 P 1106. 

Colo.—McIntyre v. El Paso County, 
15 (Colo. “AL 78,061) P 23%, 

Ill.—Chicago v. Ward, 169 Ill, 392, 
48 NE 927, 61 AmSR 185, 38 LRA 
849: Princeville v. Auten, 77 Ill. 325; 
Jacksonville v. Jacksonville R. Co., 
67 Ill. 540. 


see 


ae es 


uses, such as streets and highways,°* and cannot 
recover from the city revenues received by it for 
privileges of occupation for a use of a public char- 
Where the municipality is itself the ripa- 
rian proprietor, it may withdraw from public use 
what is not needed therefor®® and lease it for pri- 


[§ 4022] F. Public Parks, Squares, Commons, and 
Places®°—1. In General. 
or town by purchase or condemnation, held strictly 
for public use as a park, and not subject to the 
terms of any gift, devise, grant, bequest, or other 
trust or condition, is under the control of the legis- 
lature;*t but the legislature may,®* and usually 
does;®** delegate to municipal corporations the regu- 
lation and control of property held for public uses 
within their. limits, such as parks, public squares, 
The municipality holds the property: 
in trust for the use of.the public,®* and cannot use - 
or permit its use for purposes other than that for 
which it was dedicated or acquired and appropri- 
ated.©> Even the legislature cannot authorize a mu- 
nicipality to permit property dedicated for a par- 
ticular public purpose to be used for other pur- 


Land acquired by a city 


Ky.—Massey v. Bowling Green, 206 
Ky. 692, 697, 268 SW 348 [cit Cyc]. 
gee ee v. Thompson, 48 Mo. 

N. J.—Seward v. Orange, 59 N. J. L. 
331, 35 A 799; Fessler y. Union, 67 
N. J. Eq. 14, 56 A 272. 

N. Y.—Williams y. Gallatin, 229 
Nou Y. 248) 128 NE 121; 

Oh.—Louisville, etc., R. Co. v. Cin- 
cinnati, 76 Oh. St. 481, 81 NE 983. 
dag nee ee v. Alburger, 1 Whart. 
Tex.—Compton v. Waco Bridge Co., 
62 Tex. 715; Look v. El Paso Union 
Pass. Depot Co., (Commn, A.) 228 
SW 917 [aff (Civ. A.) 201 SW 714]; 
Beaumont v. Matthew Cartwright 
Land, | etc., Co... (Civ. A) 2247'S 

Milwaukee, 


589, 

Wis.—Gilman _v. 55 
Wis. 328, 13 NW 266. 
PA re’ Peck, 46° U._G, "Qe 1B. 

{a]| Land purchased by a city 
with bonds issued solely for the ac- 
quisition and improvement of lands 
for’ parks became impressed with 
park purposes, and cannot be used 
by the city for any other purpose, 
although the deed to the city was a 
general warranty deed without reser- 
vations and without covenants dedi- 
cating the lands to park purposes. 
Beaumont y. Matthew Cartwright 
Land, ete., Co., (Tex, Civ. A.) 224 SW 


[b] Discontinuance of trust.—(1) 
A trust impressed on lands for park. 
purposes cannot be _ discontinued 
without direct legislative authority. 
Sebring v. Quackenbush, 120 Misc. 
609, 199 NYS 245 [aff 214 App, Div. 
758 mem, 209 NYS 918 mem]. (2) 
The city cannot by its own act ab- 
Seas ee er He trust. Durkin 
v. New York, . Div. 472, 
NYS 275. ie ie 

{[c] A playground and athletic 
field is not a “park” within the mean- 
ing of Los ,Angeles City. Charter 
§ 119b, providing that property set 
apart or dedicated for the use of the 
public as a public park shall forever 
remain to such uSe inviolate, a ‘‘park” 
being a piece of ground set apart 
and maintained for public use, and 
laid out in such a way as to afford 
pleasure to the eye as well as oppor- 
tunity for open air recreation. Los 
Angeles County v. Dodge, 51 Cal. A. 
492, 197 P 403 [expl Caulfield vy. 
Berwick, 27 Cal. A. 493, 150 P 646}. 

Misuser or diversion of dedicateJ 
property see Dedication §§ 170-172. 


— : —— ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


‘. | 


[§§ 4020-4022 | 


~§ 4022] 
poses,®* but it may grant such authority,®? or relieve 
the municipality from a trust,®* with regard to lands 
owned by the municipality in fee. Where property 
is dedicated or set apart without restriction merely 
for public uses, the municipal authorities may de- 
termine for what use it is appropriate and shall 
be used,®® and if not irrevocably dedicated or ap- 
propriated by them to any particular public use,’° 
its uses may be changed as the public convenience 
and necessities require. A public square intended 
for ornamentation, recreation, and pleasure may be 
improved and beautified.72. Property constituting 
parks, public squares, and commons may, in the ab- 
sence of express restriction, be used in such manner 
as will promote the public interest7* and is not in- 
consistent with the purpose for which it was in- 
tended.7* The municipal authorities may provide 
for the pleasure, amusement, comfort, and refresh- 
ment of persons frequenting parks;’®> and the city 
may either provide the means itself*® or grant privi- 
leges to private persons to do so.77 In providing 
for the use and control of its public parks, a city, 
by its proper officers, performs a governmental func- 
tion,’® and is not acting in its proprietary or busi- 
ness capacity.” The municipal authorities may 
make all necessary and proper regulations with re- 


66. Jacksonville vy. Jacksonville 
R. Co., 67 Ill. 540; Louisville, etc., 


MUNICIPAL CORPORATIONS 


Conn. 599, 57 A 740. 
La.—Stevens v. 


[44 C.J.] 1101 


gard to the government and management of the 
property,®° and how it.shall be used by the public,+ 
such as are necessary to preserve the public peace 
and safety,®? the protection of ‘the property from 
injury,®* and to secure to the public its common en- 
joyment;** and so long as they act within the legiti- 
mate scope of their authority their discretion is not 
subject to outside interference®® or judicial revision 
or reversal,®* but to be valid the regulations adopted 
must be reasonable;** power to regulate, control, 
and protect the use of parks, parkways, and public 
places does not extend to private property adjacent 
to but outside of the limits of such parks and the 
streets and highways surrounding them,* and while 
the cutting of ice from a stream within a public 
park may be prohibited,®® the fact that a park abuts 
upon a stream gives the municipality only such 
rights in the stream as any other riparian owner 
would have.°° The proper authorities may pro- 
hibit public speaking or preaching in the parks,°®* 
or the barter and sale of merchandise on a public 
square.°* Whether a portion of a park may be set ' 
aside temporarily for the use of a particular portion 
of the public rests in the discretion of the authori- 


_ ties;°* but the general public cannot be excluded 


Minneapolis, 86 Minn, 51, 9090 NW 10. 
85. State v. Schweickardt, 109 Mo. 


ReCoh wv: Cincinnati, 76 Oh. St. 481, 
81 NE 98 

67. ries —Hartford v. Maslen, 76 
Conn. 599, 57 A 740. 

rage as ag v. Hicks, 34 La. Ann. 
ak i 

Mass.—Wright v. Walcott, 238 
Mass. 432, 131 NE 291. 

R. I.—Clark v. Providence, 16 R. I. 
337, 15 A 763, 1 LRA 725. 

Wash. —Seattle Land, etc., Co. v. 
Seattle, 37 Wash. 274, 79 P 780. 

Legislative authorization of sale 
or lease see infra § 4026. 

68. Durkin v. New York, 146 App. 
Div. 472, 1381 NYS 275; Sharp v. Guth- 
rie, (Okl.) 145 P 764, 49 Okl. 213, 
152 P 403, 

69. Sargent v. Cleveland, 4 Oh. 
Dec. (Reprint) 213, 1 ClevLRep 122. 
70. See cases infra this note. 

[a] Establishment by by-law.— 
The doctrine of irrevocable dedica- 
tion is not “applicable to the case of 
a park which is established by by-law 
out of land belonging to the corpo- 
ration as owners in fee simple. The 
fact of corporate action being em- 
bodied in a by-law implies its revo- 


cability.” Atty.-Gen. v. Toronto, 6 
Ont. L. 159, 168, 2 OntWR 539. 
[b] Establishment or dedication 


by user.—(1) To establish irrevoca- 
bly a public park or dedicate munici- 
pal property thereto by user, ac- 
tion upon the part of the city’ con- 
tinued for such a length of time as 
to manifest a clear and unequivocal 
intention to devote the property only 
to that purpose is necessary. Mas- 
sey v. Bowling Green, 206 Ky. 692, 
268 SW 348. (2) Where property 
purchased by a city for waterworks 
purposes was more than sufficient for 
such purposes, and a portion thereof 
was used as a park for many years 
and improved by the construction of 
roads, but was not formally dedi- 
cated for park purposes, the court 
will not imply a dedication or irrevo- 
cable establishment of park, Massey 
v. Bowling Green, supra. 


71. Pettitt v. Macon, 95 Ga, 645, 
238 SE.198. 
72. Guttery v. Glenn, 201 Ill. 275, 


66 NE 305; Langley v. Gallipolis, 3 
Oh, St. 107; Com. v. Beaver Borough, 
171 Pa, 543, 33 A 112. 


73. Dodge v. North End Impr. 
Assoc., 189 Mich. 16, 155 NW 438, 
441, AnnCasi918E 485 [quot Cyc]. 


And see cases infra note 74. 
74, Conn.—Hartford v. Maslen, 76 


Walker, 15 La. 
Ann, 577. 


Mich.—Dodge v. North End Impr. 
Assoc., 189 Mich. 16, 155 NW _ 438, 
441, AnnCas1918E 485 [quot Cyc]; 
Abrey v. Parks, ete., Comrs., 95 Mich. 
181, 54 NW 714. 

Mo.—Longwell v. Kansas City, 199 
Mo. A. 480, 203 SW 657. 

N. H.—Sherburne v. Portsmouth, 
72 N. H. 539, 58 A 38. 

Oh.—Langley v. Gallipolis, 2 Oh. 
St21 07; 

Pa.—Com. v. Beaver Borough, 171 
Pa. 542, 33 A 112. 

75, Bailey v. Topeka, 97 Kan, 327, 
330, 154 P 1014, LRA1916D 491 [quot 
Cyc]; State v. Schweickardt, 109 Mo. 
496, 19 SW 47; Gushee v. New York, 
42. App. Div. 37, 58 NYS. 967 [aff 
26 Misc, 287, 56 NYS 1002]. 

76. Bailey v. Topeka, 97 Kan. 327, 
154 P 1014, LRA1916D 491; Longwell 
v. Kansas City, 199 Mo, A. 480, 203 
SW 657. 

[a] Shetland ponies for use of 
children.—‘‘The use of a park for the 
purpose of providing Shetland ponies 
of reasonable gentleness upon which 
children may ride, properly attended, 
either for a consideration or gratis, 
afford, beyond doubt, exercise, amuse- 
ment, recreation and pleasure ‘for such 
children, and is not foreign to the 
object for which public parks are 


maintained.” Longwell v. Kansas 
bee 199 Mo, A. 480, 483, 203 SW 
657. 

77. See infra § 4026, 

78. Nebraska City v. Nebraska 
City Speed, etc., Assoc., 107 Nebr. 
576, 186 NW 374. 

79. Nebraska City v. Nebraska 


City Speed, etc., Assoc., supra, 

80. Com. v. "Tyler, 199 Mass. 490, 
85: NE 569; State v. Schweickarat, 
109 Mo, 496, 19 SW 47. 

Authority of Ege 0 Officers and 
boards see infra § 402 

81. Municipality No 1 v. Munici- 
pality No. 2, 12 La. 49; Com. v. Davis, 
162 Mass. 510, 39 NE 113, 44 AmSR 
389, 26 LRA 712; Com. v. Abrahams, 
156 Mass. 57, 30 NE 79% Com. Vi 
Stearn, 25 Pa, Dist. 861; Beo. hye 
Padilla, 20 Porto Rico 262, 

82. Com. v. Davis, 140 Mass. 485, 
4 NE 577; Ewing v. Minneapolis, 86 
Minn, 51, 90 NW 10 
, 83. Municipality No. 1 v. Munici- 
pality No. 2, 12 La. 49; Com. v. Davis, 
1140 Mass. 485, 4 NE 577. 

84. Municipality No. 1 
pality No. 2, 12 La, 49; 


v. Munici- 
Ewing v. 


496, 19 SW ‘47; Longwell v. Kansas 
City, 199 Mo. A. 480, 203 SW 657. 

86. State v. Schweickardt, 109 Mo. 
496, 19 SW 47; Holtz v. Diehl, 26 
Misc. 224, 56 NYS 841; Longwell Vis 
eee City, 199 Mo. A. 480, 203 SW 


87. Whitney v. Com., 190 Mass. 
531, 77 NE 516;* Diaz v. Peo., 28 
Porto Rico 408. 

88. Peo. v. Green, 85 App. Div. 400, 
83 NYS 460. 

89. Des Moines Park Comrs.. v. 
Diamond Ice Co., 130 Iowa 603, 105 
NW 203, 3 LRANS 1108. 

90. Paterson vy. Jersey City, 87 
N. J. L. 168,'93 A. 592 [aff.84 Ny J. 
L. 454, 87 A 102, and foll Paterson 
v. East Newark, 87 N. J. L. 324, 93 
A 1085]. 

[a] Municipality is without power 
to impose any public user or ease- 
ment upon the waters of the stream. 
Paterson v. Jersey City, 87 N. J. L. 
163, 93: A 592: [aff 84°oNu J... L454, 
87 A 102, and foll Paterson v. East 
Newark, 87 N. J. L. 324, 93 A 1085]. 

91. Com. v. Davis, 162 Mass. 510, 
39 NE 1138, 44 AmSR.- 389, 26 LRA 
712; Com. v. Abrahams, 156 Mass. 
57, 30 NE 79; Com. v. Davis, 140 
Mass. 485, 4 NE 577. 

[a] The words “any public ad- 
dress,” in an ordinance providing 
that no persons shall make any pub- 
lic address in the public grounds of 
a city without: permission of the 
mayor, includes sermons. Com. v. 
Davis, 162° Mass. 510, 39 NE 1138, 44 
AmSR 389, 26 LRA T12 

92. West v. Waco, (Tex, CivecAs) 
275 SW. 282. 

93. Com. v, Abrahams, 156 Mass, 
57, 30 NE 79; Strock v, Hast Orange, 
80° N. J. G..:619, 628, 77 A 1051 [aft 
82 N. J. L, 548, 81 A 826, and cit 


Cyc, ; 

[a] Playgrounds.—(1) The  set-: 
ting aside of a reasonable portion 
of a public park for tennis courts, 
croquet grounds, and children’s play- 
grounds is not inconsistent with 
park purposes. ' Caulfield v. Berwick, 
27 Cal. A. 493, 150:4P) 646.° (2) The 
use of public playgrounds for outdoor 
exhibitions for a limited time is not 
inconsistent with, the purposes for 
which playgrounds were authorized 
by the legislature and acquired. by 
the municipality. Strock v. Hast 
Orange, 80 N. J. Li 619, 77 A 1051 
{aff 82 N. J. L. 548, 81 A 826]. s 

[b] Parade grounds. — Land — set 


1102 [44 C.5.] 


for an unreasonable length of time,®* nor can a par- 
ticular class of persons be arbitrarily excluded.®® 

[§ 4023] 2. Powers of Particular Boards, Bodies, 
Under some charters or statutes,°® and 
action taken by a city thereunder, the control 
and management of parks are vested in a park com- 
mission, commissioner, board, or department. 
jurisdiction of such board or department is exclu- 
sive of that of other boards;°* but where the board 
or department has not adopted certain regulations 
within its authority to make, a city council may do 
so by ordinanee,®? and under some statutes the area 
covered by the intersection of a street and a boule- 
vard is subject to the control and jurisdiction of the 
city, exercisable by the council, in respect of its 
use as a public street,* although the same area is 
also subject to the jurisdiction of park commis- 
sioners in respect of its use as a.boulevard and 


or Officers. 


pleasure driveway.’ 


apart by the legislature as a parade 
ground for a certain county and de- 
-clared to be a public place and put 
in charge of park commissioners is 
not necessarily restricted to the use 
of the military organizations of that 
county, but the commissioners may 
permit its use by other military or- 
ganizations and may exclude such as 
they think could not be prudently ad- 
mitted to use it. Peo. v. Prospect 
Park, 58 Barb. (N. Y.) 638. 

94. Nebraska City v. Nebraska 
City Speed, ete., Assoc., 107 Nebr. 576, 
186 NW _ 374; Sherburne v. Ports- 
mouth, 72 N. isa 539, 58 A 88. 


95. See cases infra this note. 
{a] Nonresidents of park district. 
—“The park, swimming tank and 


gymnasium loeated therein are held 
for the use of the citizens of the 
State generally and not for the ex- 
clusive use of the citizens of the 
park . district, and the ordinance 
which seeks to limit the use to the 
citizens of the district is null and 


void.” Quinn’ v. Irving Park Dist., 
207 Ill. A. 449, 457. 
[b] Persons in poor health.—“It 


would seem that public parks of a 
city are intended for the free use of 
sick persons, cripples, invalids, and 
convaleseents, aS well as persons en- 
joying perfect health, children and 
their nurses. So far as wé are aware 
it has never been suggested that 
any one or more of these classes can 
be arbitrarily prohibited the use of a 
public park direetly or indirectly, or 
that their presence is .unwelcome. 

. . Indeed, we are of the opinion 
that rsh publie ‘park is intended pri- 
marily for the purpose of benefiting 
the public health by affording abun- 
dance of pure air to those lacking in 
health, as’ well as for preserving 
health.” Blackman Health Resort v. 
Attanta, 151 Ga, 507, 511, 107 SH 52 25, 
17 ALR 516. 

{[c] Injunction against wrongful 
exclusion.—‘'The right to the use and 
enjoyment of a park is a valuable 
right, and any one who is wrongfully 
deprived of its use may maintain a 
bill to restrain his exclusion there- 
from.’ Quinn . Irving Park Dist., 
207 Ill. A. 449, 452. 

96. Colo. E ieavea v. Mitchell, 69 
Colo. 285, 194 P 620. 

Il 1.—Peo. v. Chicago Motor Bus. Co., 
295 Ill) 486, 129 NE 114. 

Ky. —Louisville Park Comrs. v. 
Speed, 215 Ky. 319, 285 SW 212; Sut- 
cliffe Co. v. Louisville, 205 Ky. 718, 

Md.—Williams v. 

Md. 140, 97 A 140 
199 Mass. 
Oe 85 NE 569. 
Y.—Williams v, Gallatin, 229 N. 
pag York, 129 Misc. 654, 222 NYS 
163. 


266 SW 875. 
Baltimore, 128 
Mass.—Com. ve Tyler, 
a 248, 128 NE 121; Williams v. 
Park board or department: 
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or Statues.® 


The 


Generally see supra § 1559 et seq in 
43°CyiS 
Powers see supra § 1564 in 43 C. J.; 

and § 2322. 

97. Astley v. Newark, 98 N. J. L. 
251, 119 A 187, 188. 

[a] Revocation of action.—After 
a city has exercised its statutory au- 
thority to transfer the care, cus- 
tody, and control of a park to a 
county park commission, it cannot, 
in the absence of statutory authority 
or sanction, reassume the control and 
management of the property. Astley 
v. Newark, 98 N. J. L. 251,.119 A 
187, 188. 

98. Boseley v. Oak Park Dist., 275 
Tll. 92, 113 NE 984; Louisville Park 
Comrs. v. Speed, 215 Ky. 319, 285 SW 
212; Williams vy. Baltimore, 128 Md. 
140, 97 A 140. 

[a] Board of estimates. — ‘The 
Charter imposes no obligation upon 
the Board of Estimates with respect 
to the public parks of the City, nor 
does it confer any power upon it to 
interfere with the control and man- 
agement of such parks committed by 
law to the Board of Park Commis- 
sioners. The assertion of such power 
by the Board of Estimates must be 
held to be wholly unauthorized.” 
Williams v. Baltimore, 128 Md, 140, 
159, 97 A 140. 

[b] Library board.—Under some 
statutes, where a library building is 
part of a park, the park commis- 
sioners have full power to manage 
and control it, even though the stat- 
utes provide generally that the li- 
brary board shall have exclusive con- 
trol of the library building and 
grounds; the park commissioners 
cannot: by contract surrender their 
control over part or all of the build- 
ing to the library board, nor can 
they exercise their authority over the 


building jointly with the _ board. 
Boseley v.: Oak Park Dist., 275. Tl. 
92, 113 NE 984, 

99. Hedges v. Mitchell, 69 Colo. 


285, 194 P 620. 
1. South Park Comrs. vy, Chicago 


City R. Co., 286) Til; 504, 22) Ne 
89;° Chicago City R.» Co. Vv. .South 
Park Comfs.,’ 257, Ill. 602, 101 NE 


201; West Chicago Park Comrs. v. 
Chicago, 170 Ill, 618, 48 NE 1066. 

2. South Park Comrs. v. Chicago 
City R.*Co., 286. Ill. 504, 508, 122 NE 
89; Chicago City, R. Co: v. South Park 
Comrs., 257 Tll. 602, 101 NE 201; West 
Chicago Park Comrs. Ve Chicago, 170 
Ill. 618, 48 NE 1066. 

“The jurisdiction of the park com- 
missioners is for the improvement 
and maintenance of the intersection 
for use as a boulevard and pleasure 
driveway, and the commissioners 
may impose such reasonable restric- 
tions as will prevent interference 
with the use of the intersection for 
boulevard and driveway purposes.” 
South Park Comrs. v. Chicago City 


[§§ 4022-4024 


\ 


[§ 4024] 3. Use for Public Buildings, Structures, 
In the absence of statutory authori’y 
it is improper to use a portion of a publie park, 
square, or pleasure ground for the erection and 
maintenance of a public building* to be used for 
administrative® or military® purposes having no con- 
nection with park purposes.7 On the other hand 
it is lawful to erect in a park a building or struc- 
ture which contributes to the use and enjoyment 
of the park by the public.’ 
to erect in a park a building designed to serve the 
purpose both of an office and a residence for the 
superintendent of the park;® but it has also been 
held unlawful to erect in the park a garage for: 
the keeping of automobiles and motor trucks used 
by park officers and employees.'? 
authorities may permit the erection of statues and 
monuments in public parks,14 whether they are 


It has been held proper 


The municipal 


tte) 


R: Co., supra. 

3. Cross references: Se 
Building erected by or leased to pri- 

vate person see infra § 4026. 
Erection of buildings on dedicated 

property see Dedication §§ 170-172. 

4. Princeville v. Auten, 77 Ill. 325; 
Fessler v. Union, 67 N. $e Eq. 44, 56 
A 272. 

5. Melin  v. 
School Dist. 
NE 13. 


Community Cons. 
No. 76, 312 Ill. 376, 144 


[a] Courthouse (1) should not be 
erected in a municipal park. McIn- 
tyre v. El Paso County, 15 Colo. A. 
78, 61 P 237. See Melin v. Com- 
munity Cons. School Dist. No. 76, 312 


Ill. 376, 144 NE 13; Williams v. 
Gallatin, 229 N. Y. 248, 128 NE 121 
(dictum). (2) Even though a pub- 


lic square in a city is subject to 
the right of the county to maintain a 
courthouse thereon, the city may pre- 
vent the county from so using it as 
to create a nuisance. Samuels v. 
Nashville, 3 Sneed (Tenn,.) 298; Llano 
v. Llano ‘County, 5 Tex. Civ. A. 132, 
23 SW 1008 

[b] School buildings.—“We find 
no authority anywhere for the erec- 
tion of school buildings in public 
squares or parks under the laws of 
TIllinois.””. Melin v. Community Cons. 
School Dist. No. 76, 312 Ill. 376, 383, 


144 NE 13. 
62 Pa, 28, 1 AmR 


a Meigs’ App., 
7. Williams v. Gallatin, 229 N. Y. 
248, £28 NE 121. 


8. Wessinger v. Mische, 71 Or. 239, : 


142 P 612. 

[a]. Grand stand.— Imperial E1., 
etc., Co., Ltd. v. Pontiex, 10 Sask. Ti 
395, 39 DomLR 768, [1917] 3 West 
Wkly 1087. 

{b] Shelter 
North End Impr. Assoc., 189 Mich. 
ie 155 NW 438, AmnnCas1918E 

oO. 

[c] Embellishments and conven- 
iences.—‘‘Buildings of architectural 
pretension which attract the eye and 
divert the mind of the visitor; floral 
and horticultural displays, zoologi- 
cal gardens, playing grounds, and 
even restaurants and rest houses and 


many other common incidents of a- 


pleasure ground contribute to the 


use and enjoyment of the park. The 


end of all:such embellishments and 
conveniences is substantially 


same public good. They facilitate 


free public means of pleasure, recre=’ 
ation and amusement and thus pro-) 
vide for the welfare of the com- 


munity. The environment’ must be 


suitable and sightly or the pleasure’ 


Ae abated.” Williams v. Gallatin, 229 
Y. 248, 258, 128 NB 121. 


{ or State v. Brown, 111 Minn. 80, 
126 NW 408. 
'. 10. Wessinger v. Mische, 71 Or. 


239, 142 P 612. 
11. Hartford v. Maslen, 76 Conn. 
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purely ornamental!” or include the idea of a me- | 


morial;1° but where a right to locate in park terri- 
tory a boulder of a particular size is reserved, a 
boulder of any other size cannot be erected over 
‘objection raised by the proper authorities.!4 
property may be inclosed by a fence or railing,’ 
provided there are openings therein at suitable in- 
tervals so that the public is not wholly excluded.2® 
A private pier acquired by a municipal corpora- 
tion for park purposes is private property, although 
owned by the municipality and held for a public 
purpose, until it is actually devoted to the public 
use for which it was acquired, where the municipal- 
ity has neither invited nor permitted a use of it that 
is public in its nature.1? 

[§ 4025] 4. Use for Purpose of Passage or 
Travel.1S Sometimes the term ‘‘park’’ is used to 


designate a small inclosed and ornamented strip or » 


plot of land in the center of a street,1® and such 
a park is a portion of the highway.?? Also, under 
some charter provisions, a street may be laid across 
a park approach with the consent of the park com- 
missioners’! and thereby becomes a public highway 
at the intersection ;?2 and where the commissioners 
have given an absolute and unconditional consent, 
they cannot withdraw it at will?? and thereby 
discontinue and terminate the existence of the street 
as a public thoroughfare across the parkway.** 
Ordinarily, however, a distinction is drawn be- 
tween a street and a park,?° one being a place 
for passage*® and the other being a place for rest 
and recreation;?? a street is not a park”® and a 


599, 57 A 740; Parsons v. Van Wyck, 
56 App. Div. 329, 67 NYS 1054. 22. 
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The | 


to the parks or park lands). 
Peo. v. Mosier, supra. 
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public park or square is not a street or highway 
or portion thereof,?® even though roadways have 
been constructed through it.°° It is improper to 
devote a portion of a publie park, square, or com- 
mon to the use of the public for general street 
and highway purposes unconnected with the enjoy- 
ment of the property for park purposes.*4 Also 
it is improper to use a portion of park property 
for the construction of a sidewalk for the benefit 
of an individual.** On the other hand, the laying 
of sidewalks or streets through or around a public 
park is not necessarily a diversion of the property 
to other than park purposes;*? it may be proper 
where the streets or sidewalks are necessary or con- 
tribute to the full enjoyment of the property for 
park purposes.** A speedway may be eonstructed 
in a park,** but it is not a highway.?* Also, the 
making of a pleasure driveway around and upon 
the borders of a large public square is not im- 
proper;*’ but an owner of private property ad- 
joining a public square cannot require the munici- 
pal authorities, on inclosing the square, to leave a 
space for a public way between the inclosure and 
the line of his property.*8 The proper authorities 
may regulate the speed at which persons may ride 
or drive in parks or parkways;°® require vehicles 
to keep to the right in certain cases;*° or even 
exclude certain classes of vehicles from the parks 
or parkways or a portion thereof.*! 

[§ 4026] 5. Conveyances, Leases, and Grants of 
Privileges*?—a, In General. The proper muniei- 
pal authorities may grant privileges to private per- 


[a] Speedway for horse racing.— 
A speedway in a park, elliptical in 
shape, used solely for exercising and 
racing horses, subject to. prescribed 


12. Parsons v. Van Wyck, supra, 23. Peo. v. Mosier, supra. 

13. Brahan v. Meridian, 111 Miss. 24. Peo. v. Mosier, supra. 
30, 71 S 170; Parsons v. Van Wyck, 25. Bennett v. Seibert, 10 Ind. A. 
56 App. Div. 329, 67 NYS 1054. 369, 35 NE 35, 37 NE 1071. 

[a] Statue of donor.—Where land 26. Bennett v. Seibert, supra. 


has been donated to a municipality 
for a park, it is not an invasion of 
the rights of the public to permit a 
statue of one of the donors to be 
constructed and placed in the park. 
Brahan v. Meridian, 111 Miss. 30, 71 
S 170. 

[b] Memorial clock tower.—Vil- 
lage trustees have authority to lay 
out a park in a public square ‘for 
the purpose of having a memorial 
clock tower located therein. Sebring 
vy. Quackenbush, 120 Misc. 609, 199 
NYS 245 [aff 214 App. Div. 758 mem, 
209 NYS 918 mem], 

14. Chicago Medical Soc. v. South 
Park Comrs., 150 Ill. A. 564. 

15. Ill.—Guttery v. Glenn, 201 Ill. 
275, 66 NE 305. 

Mo.—Pickett v. Mercer, 106 Mo. A. 
689, 80 SW 285, ; 

Oh.—Langley v. Gallipolis, 2 Oh. 
St. 107. € 

S. c.—State v. Charleston Neck 
Cross Roads Comrs., 22 S, C. L. 146, 
Pt Sa Ct ta LAD: 

Sask.—Imperial El., ete., Co., Ltd. 
vy. Pontiex, 10 Sask. L. 395, 39 Dom 
LR 768, [1917] 8 WestWkly 1087. 

[a] Necessary incident. The 
fencing of a park is a necessary in- 
cident to its establishment and oper- 
ation. Imperial El., etc., Co., Ltd. 
v. Pontiex, 10 Sask. L. 395, 39 Dom 
LR 768, [1917] 8 WestWkly 1087. 

16. Scranton v. Minneapolis, 58 
“Minn. 437, 60 NW 26. 

17. Birch v. New York, 190 N. Y. 
397, 838 NE 51, 18 LRANS 595. 

18. Use by railroads, street rail- 
ways, or motor busses see infra 
§ 4026. 

19. Sebring v. Quackenbush, 120 
Misc. 609, 199 NYS 245 [aff 214 App. 
Div. 758 mem, 209 NYS 918 mem]. 

20. Sebring v. Quackenbush, supra. 

21. Peo. v. Mosier, 134 App. Div. 
4, 118 NYS 95 (noting that the char- 
ter provision is carefully limited to 
park approaches and does not extend 


“Street” defined see supra § 3597. 
27. Bennett v. Seibert, 10 Ind. A. 
369, 35 NE 35, 37 NE 1071. 
ES ape defined see Park [29 Cyc 
de 


28. Matter of United Tract. Co., 
119 App. Div. 806, 104 NYS 377; 
Peo. v. Parelli, 93 Misc. 692, 158 
NYS 644. ; 


[a] Street approaching a park 
and on that account improved a little 
more than other streets is neverthe- 
less simply a street and not a park. 
Matter of United Tract. Co., 119 App. 
Div. 806, 104 NYS 3877. 

29. 
369, 35 NE 35, 37 NE 1071; Kupelian 
v. Andrews, 233 ‘N, Y.: 278, 136 NE 
502; Sebring v. Quackenbush, 120 
Misc. 609, 199 NYS 245 [aff 214 App. 
Div. 758 mem, 209 NYS 918 mem]. 

30. Sebring v, Quackenbush, supra. 

31. Price v. Thompson, 48 Mo. 
361; Seward v.. Orange, 59 N. J. L. 
331, 35 A 799; Peo. v. Mosier, 112 NYS 
307; El Paso Union Pass. Depot Co. 
v. Look, (Tex. Civ. A.) 201 SW 714 
[aff (Commn, A.) 228 SW 917]. 

[a] Commercial purposes. — The 
act of a city in taking property 
set apart for use only as a public 
park for the extension of a street 
for commercial purposes at the in- 
stance of property owners whose 
land would be increased in value is 
a violation of the trust upon which 
it holds the land. Mulvey v. Wan- 
genheim, 238 Cal. A. 268, 137 P 1106. 

32. Look v. El Paso Union Pass. 
Depot Co., (Tex. Commn. A.) 228 SW 
917 [aff (Civ. A.) 201 SW 714]. 

33. Look v. El Paso Union Pass. 
Depot Co., supra. 

34. El Paso Union Pass. Depot Co. 
vy. Look, (Tex. Civ. A.) 201 SW 714 
[aff (Commn, A.) 228 SW 917]. 

35. Holtz v. Diehl, 26 Misc, 224, 
56 NYS. 841. 

36. Eckert v.. Levinson, 91 Conn. | 
338, 99 A 699. 


Bennett v. Seibert, 10 Ind. A.| 


rules of the park commissioners, is 
not a “highway.” Eckert v. Levin- 


| son, 91 Conn. 338, 99 A 699. 


37. Com. vy. Beaver Borough, 171 
Pa. 542, 33 A 112. 

38. Leftwich v. Plaquemine, 14 La. 
Ann. 152. 

39. Com. v, Tyler, 199 Mass. 490, 


85 NE 569; Com. v. Crowninshield, 
187 Mass. 221, 72 NE 963, 68 LRA 
40. Hedges v. Mitchell, 69 Colo. 


285, 194 P 620 (on circular roadway). 
[a] Application of requirement.— 
park is not a parkway within the 

meaning of a statute providing that- 

on an avenue, Street, or boulevard di- 

vided longitudinally by a parkway 

vehicles shall keep to the right of 
such division. Kupelian v. Andrews, 

233 N. Y. 278, 185 NE 502. 

41. See cases infra this note. 

[a] Thus, it is proper to adopt 
regulations excluding from the parks 
or parkways or a portion thereof: 
(1) Vehicles exceeding a prescribed 
height, Peo, v. Shellenberg, 133 App. 
Div. 79, 117 "NYS" 820° (ten! “feet), 
(2) Vehicles for carrying merchan- 


dise. Brodbine v. Revere, 182 Mass. 
598, 66 NE 607. And see West v. 


Waco, (Tex.) 294 SW 832 [aff (Civ. 
A.) 275 SW 282] (a city has power 
to prohibit the use of a publie square 
as a place of business by commercial 
vehicles). (3) Bicycles. In re 
Wright, 29 Hun (N. Y.) 357,65 How 
Pr 119 Taff 68 HowPr 345]; Peo. v. 
Waldo, 72 Misc. 416, 131 NYS 307 [aff 
149 App. Div. 927 mem, 133 NYS 1139 
mem (aff 205 N. Y. 589 mem, 98 
NE 1111 mem)] (exclusion from main 
driveway). (4): Tricycles. In re 
Wright, 29 Hun (N. Y.) 357, 
Pr 119 [aff 63 HowPr 345]. 

tor vehicles. Peo. v. Waldo, 72 Misc. 
416, 181 NYS 307 [aff 149 App. Div. 
927 mem, 133 NYS 1139 mem (aff 205 
N. Y. 589 mem, 98 NE 1111 mem)] 
(exclusion from main driveway). 


42. Adverse session against 
municipality see Adverse Possession 
§§ 459-469, 
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sons to furnish food or refreshments,** or means 
of innocent entertainment, amusement, or recrea- 
tion,** in public parks, with the right to erect, neces- 
sary structures incident thereto,*® and these rights 
and privileges may be made exclusive,** provided 
the municipality retains the right of supervision, 
regulation, and control;*7 but they cannot sell, lease, 
or permit the use of, a public park, square, or com- 


mon for purposes, or on terms 


which are inconsistent with the purpose for which 
the property was intended*® or which will unrea- 
sonably impair or interfere with the right of the 
public to use the premises.*9 A charter provision 
authorizing the granting of concessions and privi- 
leges in all of the public squares and parks of the 
city, and in all park drives, parkways, boulevards, 
play or recreation grounds, does not authorize the 
leasing of a portion of a public highway which is 


Power to: 

Grant franchise or privilege gener- 
ally see supra § 449 in 43 C. J.; 
and § 2379 et seq. 

Sell or lease generally see supra § 
2098 et seq in 43 C. J. 

43. Bailey v. Topeka, 97 Kan. 327, 
154. P 1014, 1015, LRAI916D 491 
[quot Cyc]; State v. Schweickardt, 
109 Mo, 496, 19 SW 47; Gushee v. 
New York, 42 App. Div. 37, 58 NYS 
967 [aff 26 Misc. 287, 56 NYS 1002}. 

' See Blank v. Browne, 217 App. Div. 
624, 216 NYS 664 (recognizing that 
it is appropriate to furnish an op- 
portunity for refreshment, but hold- 
ing it improper to grant a conces- 
sion for purveying refreshments in 
the park in. question, it being really 

a part of a large park and there be- 

ing ready access to many _ other 

places in the immediate neighbor- 
hood where refreshments may be pro- 
cured). 

[a] . A license to use a building in 
a park for the purpose of a res- 
taurant may be granted. Gushee v. 
New York, 42 App. Div. 37, 58 NYS 
967 [aff 26 Misc. 287, 56 NYS 1002]. 

[b] Sale of intoxicating liquors.— 
A statute prohibiting the sale of any 
intoxicating liquors “within the lim- 
its of eight hundred feet outside of 
the out boundary of said park’’ does 
not prohibit an ordinance authoriz- 
ing the sale of liquors inside of the 
park itself. State v. Schweickardt, 
109 Mo. 496, 19 SW 47. 

44, Bailey v. Topeka, 97 Kan, 327, 
154 P 1014, LRA1916D 491 (facili- 
ties for boating and amusement); 
Sutcliffe Co. v. Louisville, 205 Ky, 
718, 266 SW 875 (golf equipment); 
Sherburne v. Portsmouth, 72 N. H. 

- 539, 58 A 38. See Blank v. Browne, 

217 App. Div. 624, 216 NYS 664 (as 
people coming to a park in automo- 
biles must find a place to park their 
automobiles’ so that they may have 
an opportunity to indulge in the 
amusements offered, it is proper to 
grant a concession for the opera- 
tion in a park of an automobile park- 
ing space, and it is also proper for 
the concession to include the sale of 
gasoline but not the sale of automo- 
bile accessories, such accessories be- 
ing readily available at other places 
in the neighborhood). 

45. Sherburne v. Portsmouth, 72 
N. H. 539, 58 A 38... And see Wil- 
liams v. New York, 129 Misc. 654, 
222 NYS 163 (discussing the point). 

46. Bailey v. Topeka, 97 Kan. 327, 
329, 154 P 1014, 1015, LRA1916D 491 
[quot Cyc]; State v. Schweickardt, 
109 Mo. 496, 19 SW 47. 

“The exclusive character of the 
privilege conferred is not the basis 
of any legitimate objection. For as 
no one has a right to engage in the 
activities referred to except by per- 
mission of the city, no one is wronged 
by the monopoly created.” Bailey v. 
Topeka, supra. 
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and conditions, | park.®* 


place.*4 


47. Bailey v. Topeka, supra [quot 
Cyc]; Nebraska City v. Nebraska City 
Speed, etc., Assoc., 107 Nebr. 576, 186 
NW 3874; Blank v. Browne, 217 App. 
Div. 624, 216 NYS 664; Gushee vy. 
New York, 40 App. Div. 37, 58 NYS 
967 [aff 26 Misc. 287, 56 NYS 1002]; 
Henrietta Country Club v. Jacobs, 
(Tex, Civ, A.) 269 SW 137; El Paso 
Union Pass. Depot Co. v. Look, (Tex. 
Civ. A.) 201 SW 714 [aff (Commn, A.) 
228. SW 917]. 

[a] Contract provision that the 
city shall furnish music, as usual, is 
not invalid as surrendering, the regu- 
lation of the _ park. Denver v. 
Bowen, 67 Colo. 315, 184 P 357. 

48. Ala.—Douglass v. Montgom- 
ane 118 Ala. 599, 24 S 745, 438 LRA 


N. H.—Sherburne v, Portsmouth, 
72 N. H. .539, 58, A 38: 

N. Y.—Williams y. Gallatin, 229 N. 
Y. 248, 128 NE 121; Tobin v. Hen- 
nessey, 220 App. Div. 695, 222 NYS 


as [mod 129 Mise. 756, 223 NYS 
Iie 

Wis.—Lakeside Lumber Co. v. 
Jacobs, 134 Wis. 188, 114 NW 446, 


126 AmSR 1023; Gilman vy. Milwau- 
kee, 55 Wis, 328, 18 NW 266. 
BSS acai re Peck, 46 U. C. Q, B. 


[a] Rule appled.—(1) Where land 
is dedicated as a public square, a 
part of it. cannot be granted to a 
religious corporation for the purpose 
of a burying ground (Com. y. Al- 
burger, 1 hart.) > Pa.) 46a Ca). 
or sold to the trustees of a church 
for church purposes (In re Peck, 46 
U,. Cr Q. B, 29) i Go): jor. Leased ato 
a private corporation for the purpose 
of holding an exposition (Gilman v. 
Milwaukee, 55 Wis. 328, 13 NW 266); 
(4) nor can the municipal authori- 
ties permit an abutting owner to 
construct a building so that it ex- 
tends into a public park (Ackerman 
vy True, 315 Mise. 59% 66. NYS: 140 
[rev on other grounds 56 App. Div. 
54, 66 NYS 6]), (5) or permit the 
use of fences in the public parks 
for advertising purposes (Tompkins 
v. Pallas, 47 Misc. 309, 95 NYS 875). 

49. Nebraska City v. Nebraska 
City' Speed, etc., Assoc., 107 Nebr. 
576, 186 NW 3874; Sherburne y. Ports- 
mouth, 72 N. H. 539, 68 A 38; Kurtz 
xe Clausen, 38 Misc. 105, 77 NYS 


[a] Removal of benches from 
shady places.—A park commissioner 
has no right to grant a special privi- 
lege for maintaining and renting 
chairs in a park under an agreement 
by which the public benches are re- 
moved from the shady places and 
persons compelled to rent chairs or 
sit in the sun. Kurtz vy, Clausen, 38 
Misc. 105, 77 NYS 97, 

[b] Overcrowding of park.—The 
facts that a small park was already 
overcrowded. with structures, and 
means for refreshment were amply 


in no way connected with public parks or public 
recreation grounds, but is for the general use of 
the public and differs in no respect from the other 
public highways and streets of ‘the city.°° 
ever, the legislature may authorize a municipality to 
convey®! or lease’? lands where it holds the abso- 
lute title thereto in fee, even though such lands 
have been previously acquired for, or used as, a 
The making and withdrawal of an offer 
to sell property does not alter its status as a publie 


How- 


For horse racing. It seems that a municipality 
may grant a concession to hold in a public park 
race meets for short periods. of time for the en- 
tertainment of the public,°> and it is held that the 
municipality may lease the portion of a park on 
which a race track and grand stand are located to 
a driving club for the purpose of racing horses 


provided for, were given weight in 
granting a temporary injunction 
against the erection and maintenance 
of refreshment stands under a lease 
or license from the commissioner of 
parks. Williams v. Hylan, 126 Misc. 
807, 215 NYS 101 [aff 217 App. Div. 
727 mem, 216 NYS 936 mem]. 

[c] Dimited exclusion upheld.—A 
provision for closing the property to 
the public on two days a week does 
not invalidate the contract. Interna- 
tional Garden Club v. Hennessey, 104 
Mise. 141, 172 NYS 8. 

50. Reed v. Seattle, 124 Wash. 185, 
213 P 923, 29 ALR 446. 

51. La—McNeil v. Hicks, 34 La. 
Ann. 1090. 
pegs SR pigs ap v. Skinner, 22 Mo. 

Y.—Brooklyn v. Copeland, 106 


N. 
N. Y. 496, 13 NE 451; Brooklyn Park 
Comrs. v.. Armstrong, 45 N. Y. 234, 
6 AmR 70; Durkin v. New York, 146 
App., Div.: 472,131 NYS 275, 

Okl.—Sharp y. Guthrie, 49 Okl. 213, 
152 P 403. 

R. I.—Clark v. Providence, 16 R. I. 
337, 15 A 763, 1 LRA 725. 


52. Wright v. Walcott, 238 Mass. 
432, 131 NE 291; Carondelet v. Lan- 
nan, 26 Mo. 461; Taylor vy. Caron- 


delet, 22 Mo. 105. 

53. Wright v. Walcott, 238 Mass. 
432, 131 NE 291; Brooklyn vy. Cope- 
land, 106 N. Y. 496, 18 NE 451; Dur- 
kin v. New York, 146 App. Div. 472, 
131_ NYS 275; Clark v. Providence, 
16 R..1. 237, 15 A763) 1 oORA 725: 

[a]. Changes in neighborhood.— 
St. (1913) c 398, as amended by 
St. (1917, Sp. Sess.) e 228, and St. 
(1919, Sp. Sess.) ¢ 79, authorizing 
the city of Cambridge to alter the 
use of certain property on the 
Charles River acquired for park pur- 
poses, and to lease the land for 
wharves, terminals, and other com- 
mereial purposes, is not invalid in 
view of the changes in the neighbor- 
hood of such land arising from the 
development of other parks, the 
building of new bridges, and the 
general movement of business and 
the encroachments of commercial ac- 
tivities in the vicinity. Wright v. 
Walcott, 238 Mass. 139. 131 NE 291. 

54. Board of Liquidation v, New 
Orleans, 118 La. 712, 43°S 307. 

55. Sutcliffe Co. v. Louisville, 205 
Ky. 718, 266 SW 875; Nebraska City 
v. Nebraska City Speed, ete., Assoc., 
107 Nebr. 576, 186 NW 374. 

[a] Extent of rights which may 
be granted.—"‘The city has power to 
grant to appellee a license or con- 
cession to hold in said park race- 
meets, for short periods of time, for 
the entertainment of the public, the 
Same as it might grant a concession 
for providing refreshments or any 
other amusement for the public. 
While affording such entertainment 
and for a reasonable time prior 
thereto, for the purpose of putting 


Oo Sw 
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where the public is excluded therefrom only on 
_ certain days; but it cannot so grant the use and 
_ ¢ontrol of a part of the park for a race track as 
‘practically to deprive the public of its enjoyment.5* 
For transportation purposes. Unless authorized 

by a valid statute,°* the authorities are without 
right to permit the occupation and use of a public 
park, square, or common, or part, thereof, for rail- 
road or street railroad purposes,®® but they may 
‘permit such occupation and use of: public lands 
‘belonging to the city and not appropriated to any 
particular use;°° park commissioners may grant to 

a publie service company the right to operate motor 

- busses on the boulevards, parkways, and streets 
under their control;§t and a statute prohibiting 
the construction of a street railroad in any park 
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does not apply to a park which is laid out, after 
the granting of a franchise to a street railroad 
company, so as to include the route of the railroad.®? 

Consideration. A lease made or concession 
granted by a municipality for a grossly inadequate 
consideration will not be upheld.® 

[§ 4027] b. Rights, Obligations, and Liabilities 
of Parties. Valid provisions of a lease,®* or con- 
tract to lease,®> by a municipality will be given 
effect. This is true of provisions for forfeiture 
or annulment contained in the lease or other in- 
strument,®* provided the forfeiture has been prop- 
erly declared®’ and has not been waived;*® but 
even though the instrument is no more than a 
revocable license, its revocation contrary to its terms 


the race track in proper condition 
therefor, appellee might be given 
control of the race track. While the 
meet is in progress, and an admis- 
sion fee charged, it might be given 
eontrol, subject to reasonable rules 
and regulations made by the board 
of park eommissioners, for the pur- 
pose of said entertainment, of the 
entire grounds. It might also, as 


such licensee, be given exclusive 
control of the buildings, necessary 
for affording said entertainment, | 


which it erected, during the entire 
time that it retained such license. 
At all times, when said race track 
was not so used for the purpose of a 
race-meet or preparation therefor, 
the same should be open to the pub- 
lic for use as a drive-way, under 
such reasonable rules and regula- 
tions as might be made by the city 
park commissioners and the city or- 
dinances. Appellee could not have the 
use of said race track for the train- 
ing of horses, unless it be for such 
short time immediately preceding its 
race-meet as might be deemed proper 
therefor by the park commissioners.” 


Nebraska City v. Nebraska City 
Speed, etc., Assoc., 107 Nebr. 576, 
583, 186 NW 374. 

Bryant v. Logan, 56 W. Va. 


56. 

‘141, 49 SE 21, 3 AnnCas 1011. 

57. Sutcliffe Co. v. Louisville, 205 
Ky. 718, 266 SW 375 (dictum); Ne- 
braska City v. Nebraska City Speed, 
etc., Assoc., 107 Nebr. 576, 186 NW 
874 (exclusion of public from using 
the race track for a driveway at any 
time, the only benefit to the public 
being the privilege of attending the 
annual race meet for three days 
as payment of an admission 
ee). 

58. Larkin v. Allegheny, 162 Fed. 
611, 89 CCA 369; Philadelphia v. 
McManes, 175 Pa. 28, 34 A 331 [aff 
4 Pa. Dist. 445, 16 Pa. Co. 625]. 

[a] Park commissioners appointed 
by the state may, when expressly au- 
thorized by statute, permit the con- 
struction of a passenger railway in 
a park for the convenience of those 
frequenting it, even without the con- 
sent of the municipal authorities of 
the city in which the park is lo- 
cated, such a railway not being a 
street railway within the application 
of a constitutional provision that no 
street passenger railway shall be 
constructed within the limits of any 
city without the consent of its local 
authorities. Philadelphia v. Mc- 
Manes, 175 Pa. 28, 34 A 331 [aff 4 
Pa. Dist. 445, 10 Pa. Co. 625]. 

[b] An entrance for a subway 
may be constructed on a_ public 
square or park when authorized by 
statute and the statute is assented 
to by a majority of the voters of 
the municipality. Price v. Crocker, 
Ais Mass. 347, 44 NE 446, 32 LRA 

0. 
59. Douglass v. Montgomery, 118 

Ala, 599, 24 S 745, 48 LRA 376; Jack- 

sonville v. Jacksonville R. Co., 67 

Tll. 540; Anderson v. Rochester, etc., 


[44 C. J.—70] 


R. Co., 9 HowPr (N. Y.) 553; Louis- 
ville, ete.; "R.- Co, vi Cincinnati, ’ 76 
ons oe api Al NE 983. 

edica property see Dedication 
§§ 170-172, 

60. Pettitt v. Macon, 95 Ga. 645, 
23 SE 198; Norfolk v. Southern R. 
Co., 117 Va. 101, 88 SH 1085. 

61. Peo. v. Chicago Motor Bus Co., 
295 Ill. 486, 129 NE 114. 

[a] Passengers not going to or 
from park.—‘‘The powers of the park 
commissioners are not limited to 
| §ranting the right to transport over 
the streets and boulevards under 
their control only passengers who 
alight or embark in the park.’ Peo. 
v. Chicago Motor Bus Co., 295 Ill. 
486, 489, 129 NE 114. 

[b] A reasonable contribution 
from the company may be required 
as a condition of the grant. Peo. 
v. ‘Chicago Motor Bus Co., 295 Ill. 
486, 129 NE 114. 

€2. Coney Island, ete, R. Co. v. 
Bees 15 App. Div. 588, 44 NYS 

oO 


63. Perkins. v. Reservoir Park 
Fishing, ete., Club, 130 Ill. A. 128; 
Williams v. Hylan, 126 Misc. 807, 215 
NYS 101 [aff 217 App, Div. 727 mem, 
216 NYS 936 mem], 

[a] Consideration held sufficient. 
—Norfolk v. Southern R. Co., 117 Va. 
101, 88 SE 1085. 

64. Hampton Beach Impr. Co. v. 
Hampton, 77 N. H. 373, 92 A 549, 
LRA1915C 698. And see cases infra 
this note. 

{a] Property covered.—Where a 
lease grants to plaintiff the use of 
park land on which ‘‘stand the prem- 
ises owned by her,’ and it appears 
that there are buildings, owned by 
her, on the park lands, ‘the word 
“yremises,” although somewhat jn- 
apt, may be construed as meaning 
buildings. Nichols vy. Eustis, 146 
App. Div. 475, 1381 NYS 265. 

[b] Rights reserved to city.—(1) 
A city executing a lease of its lands 
reserving the use thereof for the 
burial of dead animals and for a 
dumping ground for garbage, and 
binding the lessee to superintend the 
burying of dead animals and the de- 
posit of garbage, retains the right to 
make use of the land so far as it is 
necessary to serve the convenience 
and preserve the health of its inhabi- 
tants; the right is a substantial and 
continuing one not inconsistent with 
the right of occupancy by the les- 
see for his own purposes; and the 
city may protect and enforce the 
right, although it is not seeking to 
terminate the lease and recover pos- 
session. Bozeman v. Bohart, 42 
Mont. 290, 112 P 388. (2) Such a 
lease makes the lessee an employee 
of the city to the extent to which 
his services are required to superin- 
tend the disposition of garbage and 
the burying of dead animals; he must 
allow the city authorities free ac- 
cess to the premises and render sub- 
stantial services to it; and his in- 
terference with the right of entry 


by the city makes him a trespasser. 
Bozeman v. Bohart, supra. 

[ec] Rent.—Under a statute au- 
thorizing a lease of a tunnel by a 
city to an elevated railway company 
and fixing the annual rental as a pre- 
scribed percentage of the net cost 
of the tunnel, the net cost of the 
tunnel should be ascertained as of 
the time its use began, with a de- 
duction as of that time for surplus 
property taken and not used for tun- 
nel purposes. Boston v. Boston El. 
R. Co., 215 Mass. 41, 102 NE 79. 

[d] A provision for renewal, valid 
at the time of the execution of the 
lease, will be given effect notwith- 
standing subsequent ordinances and 
laws limiting the period for which 
the city may lease property. Burns 
v. New York, 213 N. Y. 516, 108 NE 
77, AnnCas1916C 1093 [rev 158 App. 
Div. 729, 143 NYS 952, and amend 
remittitur granted 214 N. Y. 658 mem, 
108 NE 1090 mem]. 

65. Brown v. New York, 57 Misc. 
433, 108 NYS 555 [aff 128 App. Div. 
925 mem, 112 NYS 1123 mem]. 

[a] Specific performance (1) of a 
contract to lease will be decreed in a 
proper case. Brown v. New York, 
57 Mise. 433, 108 NYS 555 [aff 128 
App. Div. 925 mem, 112 NYS 1123 
mem]. (2) New York City may not 
defeat specific performance of a con- 
tract to lease land because the sink- 
ing fund commissioners did not have 
the land reappraised after amending 
the resolution ordering the sale of 
the lease so as to eliminate a pro- 
vision authorizing the city to cancel 
the lease at any time, since under 
Greater New York Charter (L. [1901] 
p 79 c 466) § 205, authorizing the 
commissioners to lease property, 
after appraisal, etce., it was discre- 
tionary with them whether any ap- 
praisal should be had, and since a 
city may not repudiate a contract 
upon technical omissions to perform 
collateral acts not of the substance 
of the power exercised or jurisdic- 
tional in character. Brown v. New 
York, supra. (3) Also the city may 
not defeat specific performance of 
a contract to lease land because its 
appraiser appraised the wrong tract, 
where there was no mutual mistake, 
and it does not appear that the mis- 
take affected the substance of the 
contract, that plaintiff took any 
fraudulent advantage of the mistake, 
or that the officers ordering the sale 
of the lease were influenced thereby. 
Brown v. New York, supra. 

66. Carondelet v. Lannan, 26 Mo. 
461; Taylor v. Carondelet, 22 Mo. 105; 
Woodson v. Skinner, 22 Mo. 138. 

67. Lewis v. St. Louis, 69 Mo. 
39 Mo. 


595; Carondelet v. Wolfert, 

Ht Graham v. Carondelet, 33 Mo. 
262. 

* 68. McDonald v. Baltimore City, 


133 Md. 301, 105 A 266. 

[a] Waiver of one condition of 
the lease is not a waiver of another 
condition. McDonald v. Baltimore 
City, 183 Md, 301, 105 A 266. 
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will render the city liable in damages.*® On the 
other hand, no obligation on the part of the city 


arises from an agreement made by minor officials, | 


not authorized to bind the city or the park board 
and not incorporated in the lease, grant, or con- 
cession.7° Reasonable regulations of traffie within 
a park’! are binding upon a company operating 


stages within the park under a‘franchise granted | 


by the state.7? Also, where a city leased premises 
with a provision that a portion thereof might be 
sublet for ‘saloon purposes, the fact that subse- 
quently, pursuant to statute, the city by ordinance 
prohibited saloon business on such premises did not 
constitute an eviction,’* or release the lessee from 
paying rent,7* or entitle him to any abatement 
thereof.’° However, it is held that an ordinance 
regulating Sunday amusements does not become 
a part of a lease, executed by the city, covering 
an amusement park, in the absence of any refer- 
ence thereto in the lease."® 

[§ 4028] 6. Prevention or Abatement of Improper 
Use.” A municipality, within whose limits a pub- 
lic park or common is located, may bring an action 
to prevent or abate an obstruction to, or interfer- 
ence with, the proper use of the property;"® but 
it has no right to distrain and hold an automobile 
which has run into and injured a light standard 
in the park, until the owner shall make satisfaction 
for the damage done,’® its remedy being an action 


69. Williams v. New York, 129]152 P 403. 
Misc, 654, 222 NYS 163. 


MUNICIPAL CORPORATIONS 


Tex.—San Antonio v,. 


- [§§ 4027-4028 


at law to recover for the damage done.®° Except 
in some jurisdictions,®! a private citizen or resident 
of a municipality has no right of action by reason 
of the diversion or appropriation of publie prop- 
erty, such as parks and squares, to other uses, . 
where he has not sustained or is not threatened 
with any special injury peculiar to himself as dis- 
tinguished from ,the rest of the public;** but he 
has such right of action where he does sustain 
a special injury;®* ordinarily the owners of prop- 
erty abutting on a park or square have such a spe- 
cial right to insist that it shall not be appropriated 
to other uses;8* and the owner of a lot in the 
immediate vicinity of a park, although not abutting 
thereon, but who is an adjacent proprietor in that 
he has an unobstructed view from his property, may 
sustain such an injury by reason of its diversion 
to other uses as to give him a right of action to 
enjoin the diversion and abandonment by the city 
of the grounds as a public park.8* In the case of 
the dedication of a square to the public use, it has 
been said that the legislature has no power to alter 
or extend such dedication as against one who owns 
lots bordering thereon and purchased by him with 
reference thereto;°° but not even an abutting owner 
can object to a sale or appropriation to other uses 
of property to which the municipality has an abso- 
Iute title in fee and which is made pursuant to 
legislative authority.87 A person owning property 


ordinance, it had itself just done. In- 


Strumbersg, | dividuals damaged by such action, 


70. Myers vy. Boston, 247 Mass. 36, 
141 NE 589. 


71. See supra § 4025. . 

72. Peo. v. Shellenberg, 133 App. 
Div. 79, 117 NYS: 820. 

73. Warm Springs Co. v. Salt 
Lake City, 50 Utah 58, 165 P 788, 
LRA1917F 713. 

74. Warm Springs Co. v. Salt 
Lake City, supra. 

75, Warm Springs Co. v. Salt 


Lake City, supra. 

76. Green v. Piper, 
288, 84 A 194, 

77. Cross references: 
Compensation to abutting owners on 

discontinuance of park see Emi- 

nent Domain § 157. 

Proceedings to enforce and preserve 
proper use of dedicated property 
see Dedication §§ 174-181. 

78. Gordon County v. Calhoun, 128 
Ga. 781, 58 SE 360; Grand Falls v. 
Petit, 34 N.(B. 355. 

[a] Bill held sufficient.—Florence 
Land Co. y. Florence, 199 Ala. 580, 


75 S 19. 
Cab Co. v. Thomas T. 
Hoskin Co., 215 Ill. A, 11. 

80. Yellow Cab Co. v. Thomas T. 
Hoskin Co., supra. 

81. McIntyre v. El Paso County, 
15 Colo. A. 78, 61 P 237. ; 

[a] In New York (1) it was for- 
merly held that a taxpayer not suf- 
fering any special injury could not 
enjoin the construction of a railroad 
across a public square. Anderson vy. 
Rochester, ete., R. Co., 9 HowPr 5538. 
(2) However, under a _ subsequent 
statute authorizing a suit by a tax- 
payer to prevent any illegal official 
act or to prevent waste or injury 
to the public property or funds, a 
taxpayer may sue to restrain the 
use of fences in public parks for ad- 
vertising purposes, although it is not 
shown that there has been any waste 
of the city’s money or actual injury 
to its property. Tompkins v. Pallas, 
47 Mise, 309, 95 NYS 875. 

82. Del. — Bayard v. 
(Ch.) 62 A 6. 

Fla.—Ruge v. Apalachicola Oyster 
ae ete., Co., 25 Fila. 656, 6 S 


Okl.—Sharp v. Guthrie, 49 Okl. 213, 


80 N. J. Ea. 


Bancroft, 


70 Tex. 366, 7 SW 754. 

W. Va.—Bryant v, Logan, 
Va. 141, 49 SE 21. 

83. Douglass v. Montgomery, 118 
Ala, 599, 24 S-.745, 48 LRA 376; 
Fessler v. Union, 67 N. J. Hq. 14, 56 
A272). Laff: 68° N. .J.. Hig. -65% mem, 
60 A 1184 mem]; Wessinger  v. 
Mische, 71 Or. 239, 142 P 612. 


56. W. 


84, Ill—Chicago v. Ward, 169 Ill. 
392, 48 NE 927, 61 AmSR 185, 38 
LRA 849. 


Mich.—Dodge v. North End Impr. 
Assoc., 189 Mich, 16, 155 NW 438, 
AnnCas1918E 485. 

Mo.—Price v. Thompson, 48 Mo. 

(Sup.) 127 


361. 
N. J.—Hill v. Belmar, 
A 789; Fessler v. Union, 67 N. J. Eq. 


14, 56 A 272 [aff 68 N. J, Ha. 657 
mem, 60 A 1134 mem]. 
Tex.—Seguin v. Ireland, 58 Tex. 


183; El Paso Union Pass. Depot Co. 
v. Look, (Civ. A.) 201 SW 714. 

Wis.—Gilman vy. Milwaukee, 55 
Wis. 328, 13 NW 266. 

[a] A union depot company own- 
ing and operating a station, abutting 
on a regularly dedicated city park on 
which it has, under agreement with 
the city, spent thousands of dollars 
for grading, fencing, and beautifying, 
is entitled to an injunction against 
appropriation of any part thereof for 
sidewalk purposes. El Paso Union 
Pass. Depot Co. vy, Look, (Tex. Civ. 
A.) 201.SW 714, 

[b] Acquiescence on the part of 
an abutting owner in the erection of 
one building upon a public park or 
square is not a consent for the erec- 
tion of another in a different place. 
Fessler v. Union, 67 N. J. Eq. 14, 56 
A .272.. [aff 68 N..J.. Eq. 657 mem, 
60 A 1134 mem]. 

85. Douglass v. Montgomery, 
Ala. 599, 24 S 745, 48 LRA 376. 

[a] Reasons for rule.—‘‘Ordina- 
rily, the city is the proper party to 
redress a wrong of the character 
here complained of; but in this in- 
stance it is the main actor in the 
commission of the wrongs com- 
plained of, for the abandonment and 
destruction of the park. It’is to be 
presumed, it would not file a bill to 
declare void an act, which, by solemn 


118) 


therefore, were driven to private ac- 
tion for the maintenance of any 
rights they had in the premises... 
we find no difficulty in holding, that 
the complainant in this case is in 
reason, and for the purposes of this 
case, an adjacent proprietor to the 
said park, and occupies such a posi- 
tion as entitles him to maintain this 
bill. He can look out from the front 
of one of his houses, with an unob- 
structed view, on to the park, a dis- 
tance of only 110 feet from him. 
This gives him the attitude of an ad- 
jacent proprietor. From his other 
lot, the view is obstructed, though 
it is only 250 feet from the park. 
For the purposes of air and recrea- 
tion, he has shown he has a direct 
and special interest against its pro- 
posed destruction.” Douglass v. 
Montgomery, 118 Ala. 599, 611, 613, 
24 S 745, 48 LRA 376. 

86. Fessler v. Union, 67 N. J. Ha. 
14, 56 A 273 [aff 68 N.. J. Eq. 657 
mem, 60 A 1134 mem], 

87. Clark v. Providence, 16 R. I. 
337, 15 A 763, 1 LRA 725; Seattle 
Land, etc., Co. v. Seattle, 37 Wash. 
274, 79 P 780. 

[a] A clear distinction is drawn 
between the case where the fee of 
the property is acquired by purchase, 
condemnation, or otherwise, and that . 
wherein the city obtains an easement, 
as well as between the case where 
the full purchase price is paid by 
the city from its general fund and 
that wherein the property is dedi- 
cated or donated for some specific 
use,’or conveyed with some restric- 
tion, or where payment is provided 
by assessment upon neighboring 


‘property specially benefited by the 


contemplated use. Seattle Land, etc., 
Co, v. Seattle, 37 Wash. 274, 276, 79 
P 780 (“It is doubtless the law that, 
where a person dedicates or donates 
to a city a tract of land, with a re- 
striction upon its use—as for in+ 
stance, where it is so dedicated or 
donated solely for a park or a public 
street—the city can not legally divert 
the use of such property to uses and 
purposes inconsistent with the pur- 
pose of such grant;:and, in cases 
where a city has acquired property 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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abutting on a park may be restrained from making 
an improper use of the park. 38 ‘ 

[§ 4029] G. Other Property; Personal Property; 
Utilities. The rules heretofore discussed,®? in so far 
as applicable, apply to the use and regulations of 
other publie property.°° 

Personal property owned absolutely by a mu- 
nicipality may be used by the municipal authori- 
ties in their discretion in any manner which is not 
fraudulent or unlawful.2t <A contractor granted 
the privilege of removing and selling or disposing 

_of certain waste material from a plant of a city is 
a purchaser for value, where the agreement was 
entered into by the city to save the expense of re- 
moval, and the contractor made improvements and 
invested capital in order to enjoy the license 
- granted;°2 and where certain material removed 

from the plant has been deposited upon the property 


XIX. FISCAL MANAGEMENT, PUBLIC 


[§ 4030] A. Power To Incur Indebtedness and 
Expenditure—l1. In General. A municipal corpo- 
ration can incur indebtedness or create obligations 
binding upon it when and only when the power to 
do so is expressly conferred upon it by constitu- 
tion, statute, or charter,®® or is necessarily or rea- 
sonably implied from the powers expressly 
granted,®® or is essential to the objects for which 
the corporation was created.t. Some authorities 
state that the power to incur debts is not an inci- 
dent of local municipal government? and can be 


for the purpose of a public park, and|against the 


the payment thereof is made by 


MUNICIPAL CORPORATIONS 


| upon it by charter.? 


spirit and policy 
clearly manifested by contempora- 


[44 0.35]. 4107 


of the city with its consent, the contractor does 


not lose title thereto by his failure to remove it 
from the property of the city during the life of 
the contract,9* but after the termination of the 
contract by the city, he is obliged to remove the 
material within a reasonable time.®4 

License to use fire alarm system. The owner 
and operator of an electric contrivance designed 
to furnish private patrons with a means of giving 
alarms of fire as an adjunct to the general alarm 
system of the city has, even though possessing 


' the right of any citizen to send in alarms of fire, 


no vested right to use the appliances of the city 
for that purpose,®® and the mere fact that the city 
authorities have acquiesced in his act in securing 
the connection of his system with the city’s system 
‘does not create a license to use such system in his 
favor.°® 


DEBT, SECURITIES, AND TAXATION®’ 


exercised by a municipality only when conferred 
Subject to constitutional pro- 
visions and limitations,* the legislature may by 
charter or general law confer upon or withhold 
from municipal corporations any fiscal power,® and 
may prescribe the manner and conditions of its 
exercise ;° -but it cannot force a municipality to 
repudiate existing obligations lawfully incurred.’ 
Also, the legislature may limit the power of munici- 
palities to incur debts,’ some constitutional provi- 
sions expressly authorizing? or requiring!® it to 


cluded within the constitutional 
phrase “debt or liability of the state.” 


So 


means of special assessments, levied 
upon neighboring property specially 
benefited by reason of the acquiring 
and using of said property for such 
purposes, that the owners of said 
property, thus specially assessed, 
may in a proper case, prevent such 
property from being used in a man- 
ner that would destroy its use and 
enjoyment for the purposes’ for 
which it was acquired. But where 
property is taken, and paid for from 
the general fund, with the intention 
of using it for a certain purpose 
specified in the ordinance authorizing 
the taking, as was done in this case, 
the city, doubtless, has the authority 
to change said contemplated use to 
another and entirely different use, 
whensoéver the needs and require- 
ments of the city suggest’). 

88. Siegel Land Corp. v. Highland 
Park, 235 Mich. 138, 209 NW 51 (use 
as entrance to property from a street 
on opposite side of park). 

. see supra §§ 4010-4025. 

90. See infra this section. 

91. Morton v. Philadelphia, 
Dist. 523. 

[a] Thus the city authorities of 
Philadelphia have authority to send 
the liberty bell to another state for 
exhibition therein. Morton v. Phila- 
delphia, 4 Pa. Dist. 523. 

92. Lederle v. Atlanta, 164 Ga, 440, 
1388 SE 910 (sludge from disposal 
plant). 

93. Lederle v. Atlanta, supra, 

94, Lederle v. Atlanta, supra, 

95. National Fire Alarm Co. vV. 
Portland, 59 Or. 409, 117 P 285. 

96. National Fire Alarm Co. v. 
Portland, supra. 

97. Municip: al expenses generally 
see supra §§ F560— 2266. 

98. Wilson v. Shreveport, 29 La. 
Ann. 673; Tharp v. Blake, (Tex, Civ. 
A.) 171 SW 549. 

99. Wilson v. Shreveport, 29 La. 
Ann. 673; State v. Weiler, 101 Oh. 
St. 123, 128 NE 88. 

[a] ‘Power not implied. — ‘‘The 
power... to create a debt is not 
@ necessary incident of the power to 
buy grounds and build school, houses; 
and hence should not be implied 


4 Pa. 


'15 Ida. 792,100 P 93. 


neous legislation as well as by the 
organic law in force at the time this 
legislation was enacted.” Waxa- 
hachie v. Brown, 67 Tex. 519, 528, 4 
SW 207. 

1. Wilson v. Shreveport, 29 La. 
Ann, 673; Tharp vy. Blake, (Tex. Civ. 
A.) 171 SW 549. 

2. Merchants’ L. & T. Co. v. Chi- 
cago, 264 Ill. 76, 105 NE 726. [aff 
ae Ill. A. 2987; Law v. Peo., 87 Ill. 
385. 


3. Merchants’ L. & T. Co. v. Chi- 
cago, 264 Ill. 76, 105 NE 726 [aff 
182: Ill; ‘AY 298); Law<-ve Peo., 87 


T8857 

[a] Gity operating under special 
charter.—The power of a city oper- 
ating under a special charter to cre- 
ate a debt must be determined by its 
charter provisions rather than by 
the provisions of a general law. 
Boise City Nat, Bank v. Boise City, 


County v. 


4 U. S.—Livingston 
ed. 


Darlington, 101 U. S. 407, 25 L, 
1015, 

Cal.—Robertson v. Alameda Free 
Public Library, etc., 136 Cal. 403, 
69 P 88. 

Mo.—State v. Continental Zinc Co., 
272 Mo. 43, 197 SW 112. 

N. Y.—Sweet v. Syracuse, 129 N. Y. 
316, oi NE 1081, 29 NE 289; New- 
burgh Sav. Bank v. Woodbury, 64 
App. Div. 305, 72 NYS 222 [aff 173 
IN. Y..55, 65 NE 858]; Matter of. Fal- 


‘lon, 28 Misc, 748, 59 NYS 849. 


Okl.—In re Afton, 43 Okl. 720, 144 
P 184, LRA1915D 978. 


Tex.—Houston v. Stewart, 99 Tex. 


(67, 87 SW 663; Chambers v. Gilbert, 


17 Tex. Civ. A. 106, 42 SW 630. 
[a] Grant of power by constitu- 


| tion.— (1) Where power is granted to 


municipal corporations by a consti- 
tutional provision, a grant of power 
by the legislature is not necessary, 
nor can the legislature annul or deny 
the power granted. State v. Weiler, 


101 Oh. St. 123, 128 NE 88. (2) 
Legislative limitation of power 
granted by constitution see infra 
text and note 13. 

[b A cation of provision.— 
Municipal indebtedness is not in- 


Van Cleve vy. Passaic Valley Sewer- 
agen Comrs), WONG dp vw aS 835 Sak 


iy fle 

[c] Statutes held not unconstitu- 
tional. — Henderson y. Wilmington, 
191 N. C. 269, 1382 SEH 25; Moore v. 
Pittsburgh, 254 Pa. 185, 98 A 1087. 

Statutes containing more than one 
subject see Statutes [36 Cyc 1026]. 
Thine: of act see Statutes [36 Cyc 

5. Defiance Water Co. v. Defiance, 


90 Fed. 753; Hill v. Easthampton, 
140 Mass. 381, 4 NE 811; Stone v. 
Charlestown, 114 Mass. 214; Hous- 


ton v. Stewart, 99. Nex.) 67, 87 SW 
eae Georgetown Vv. Stimson, 23 Ont, 


[a] 
v. County Comrs., 
P6115; 


Statutes held repealed.—State 
47 Nev. 415, 224 


[b] Statutes held not repealed.— 
Woodmont Assoc. y. Milford, 85 
Conn, 517, 84 A 307; Andrus yv. Crys- 
tal City, (Tex..Commn. A.) 265 SW 


1550 [aff (Civ. A.) 253 SW 557]. 


6. lIowa.—Swanson -y. Ottumwa, 
118 Iowa 161, 91 NW 1048, 59 LRA 


620... 
La.—Knollman_ vy. King, 109 La. 
799, 733, S<T76; 
N. Y.—Cooke v. Saratoga Springs, 


23 Hun 55. 

N. C.—Young v. Henderson, 76 N. 
Cc. 420. 

Or.—Ladd v. Gambell, 35 Or. 393, 
SOA PMLA. 


Wash.—State v. Newport, 70 Wash, 
286, 126 P 687. 

7. Semmes -v. Columbus, 19 Ga. 
471; Kansas City v. Wyandotte Gas 
Co., 9 Kan. A. 325, 61 P 317; Stone 
v. Charlestown, 114 Mass. 214; Wigle 
v. Kingsville, 28 Ont. 378; Re Barber, 

Cc. Q. B; 406. 


139 U 


8. Wharton v. Greensboro, 146 N. 
C. 356, 59 SE 1048. 

9. Great Northern R. Co. v. Dun- 
can, 42 N. D. 346, 176 NW 992; Berry 
v. Columbus, 104 Oh. St. 667, 136 
NE 824; State v. Bish, 104 Oh. St. 
206, 135 NE 816; State v. Weiler, 
101 Oh. St. 123, 128 NE 88. 

10. Murphy v. Salem, 49 Or. 54, 
87 P 532. See Feemster v. Tupelo, 
121 Miss. 7338, 83 S 804 (constitv- 
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do so. A constitutional limitation upon the powers 
of municipal corporations to contract debts does 
not preclude the legislature from prescribing other 
limitations, unless the limitations prescribed by 
the legislature conflict with those imposed by the 
constitution ;12 but the legislature cannot place limi- 
tations on a power conferred on municipalities by 
the constitution’? except to the extent authorized 
by other provisions of the constitution. 
- states the policy of the law, as manifested by consti- 
tutional or statutory provisions, or both, is to re- 
strict the contracting of debts by municipal corpo- 
rations,!> and a municipality is without power to 
create, incur, or contract an indebtedness in ex- 
cess of limitations prescribed by constitution, stat- 
It has been both affirmed?’ and 
denied’® that a limitation upon a municipality’s 
power of taxation operates as a limitation upon its 
At any rate, mu- 
nicipal powers to incur a debt and to levy taxes 
for its payment are closely interwoven.!9 
governing the construction of statutes generally”° 


ute, or charter.1® 


power to contract indebtedness. 


requirement that provision 
shall be made by general law to 
prevent the abuse of cities, towns, 
and ‘other municipal corporations of 
their powers of borrowing money and 
contracting debts). 

11. Wharton v. Greensboro, 146 
N. C. 356, 59 SE 1043; Great Northern 
R. Co. v. Duncan, 42 N. D. 346, 176 
NW 992. 

12. Harris v. Morganfield, 201 Ky. 
588, 257 SW 1032; Winchester v. 
Nelson, 175 Ky. 68, 198 SW 1040. 

13. Michigan United Light, etce., 
Co. v. Hart, 235 Mich. 682, 209 NW 
937; State v. Weiler, 101 Oh. St. 123, 
128 NE 88; Williams v. Norman, 85 
Okl, 230, 205 P 144. 

14. State “v. Weiler, 101 Oh. St. 
123, 128 NE 88. 

15. Sweet v. Syracuse, 129 N. Y. 
316, 27 NE 1081, 29 NE 289; Waxa- 
hachie v. Brown, 67 Tex, 519, 4 SW 
207. 

Limitation of: 

Amount see infra §§ 4047-4055. 
Purpose see infra §§ 4031-4046. 

16. Intermela v. Perkins, 205 Fed. 
603, 123 CCA 619; Brown v. New- 
buryport, 209 Mass. 259, 95 NE 504, 
AnnCas1912B 495; Bartelson vy. In- 
ternational School Dist. No. 5, 43 
N. D, 253, 174 NW 78; In re Afton, 
43 Okl. 720, 144 P 184, LRA1915D 
Oa 

Constitutional limitations on mu- 
nicipal indebtedness as self-execut- 
ing see Constitutional Law § 124.’ 

17. Barrow v. Bradley, 190 Ky. 
480, 227 SW 1016. ie 

Limitations upon: 

Amount see infra § 4048. 
Purpose see infra § 4031. 
18. Emerson v,._ Blairsville, 2 


tional 


Pittsb. (Pa.) 39. See Schieber v. 
Bdon, 28° Oh Cir/ (Ct. NS 378, 236 
Oh, Cir. Ct. 192 (there is: a clear 


distinction between the debt-creating 
power conferred by statute and the 
limitations upon taxation provided 
by statute). 

[a] A contract for the purchase 
of property made by a city under 
authority given by statute is not 
invalid because the city is without 
power to levy a tax sufficient to pay 
for the property. Slocum v. North 
Platte, 192 Fed. 252, 112 CCA 510. 

19. State v. Bish, 104 Oh. St. 206, 
135 NE 816. 

20. See Statutes [386 Cyc 1102]. 

21. Cal.—Hammond v. San Lean- 
dro, 135 Cal, 540, 67 P 692. 

Colo.—Leadville Illuminating Gas 
Co. v. Leadville, 9 Colo. A, 400, 49 P 
268. 

Ky.—House of Reform v. Lexing- 
ton, 112 Ky. 171, 65 SW 350, 23 KyL 
1470. 
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In some 


nicipal purpose. 


The rules 


Mass.—Wheelwright v. Boston, 188 


Mich.—Menominee Water Co._v. 
oy) sasanne 124 Mich. 386, 83 NW 
127% 


22. State v. Semple, 112 Oh. St. 
559, 148 NE 342. 

23. Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425; 
Atty.-Gen. v. Lowell, 246 Mass, 312, 
141 NE 45; Cluff v. Cameron, 22 
OntWN 245 [aff 28 OntWN 89]. 

[a] Objects contemplated by char- 
ter.—‘‘The council of the city is a 
trustee of the funds of the corpora- 
tion... and as such it has no power 
or authority to apply these funds for 
any other object than such as the 
city charter contemplates.” Mc- 
Millan v. Winnipeg, (Man.) 45 Dom 
LR 351, 352, [1919] 1 WestWkly 591. 

{b] Funds in the hands of a board 
of water commissioners are public 
funds in the sense that they can be 
used only for legitimate ends in 
carrying on the business for which 
the board was organized. State v. 
Foot, 151 Minn, 130, 186 NW 230. 

[c] Appropriation for an unau- 
thorized purpose (1) is ultra vires, 
null, and void. The Liberty Bell, 23 
Fed. 843; Tremblay v. Montreal, 28 
Que. Super. 411. (2) Where moneys 
are appropriated by a municipal cor- 
poration for two purposes, one of 
which is lawful and the other un- 
lawful, the court, if it is practi- 
cable to do so, will distinguish be- 
tween the two objects, so as to sus- 
tain the appropriation so far as it 
is for a lawful purpose; but, if this 
is impossible, the entire appropria- 
tion will be held invalid. Roberts 
v. New York, 5 AbbPr (N. Y.) 41. 

24. Ex p. Sim, 40 Pla. 432, 25 S 
280; Baton v. Berlin, 49 N. H, 219. 

25. Tukey v. Omaha, 54 Nebr. 370, 
74 NW 6138, 69 AmSR 711. 


Mass, 521, 74 NE 937. 


26. State v. Weiler,. 101 Oh. St. 
128, 128 NE 88. See Covington v. 
F.. Moore Co., 218. Ky. 102, 107, 


O. 

290 SW 1066 (“even in expenditures 
for governmental purposes the board 
of commissioners may exercise a cer- 
tain degree of discretion as to the 
amount to be expended, except where 
the amount is fixed by law or con- 


tract’’). 

27. State v. Weiler, 101 Oh, St. 
128, 128 NE 88. 

28. U. S.—Sutherland-Innes Co, y. 
Evart, 86 Fed. 597, 30 CCA 305, 

Ala.—Hufaula v. McNab, 67 Ala. 
588, 42 AmR 118. : 

Ark.—Bank of Commerce v. Hud- 
dleston, 172 Ark, 999, 291 SW 422, 50 
ALR 1202. 

a by fab 


Cal.—Sacramento y. Adams, 


Cal, 458, 153 P 908. 


Public purposes; private purposes. 
rule is that public funds can be appropriated and 
expended by a municipality only for public pur- 
poses,”® and when so provided by constitution, stat- 
ute, or charter no indebtedness can be incurred or 
appropriation made except for municipal or corpo- 


eR Sa AP ae oe ee 


T8§ 4030-4031 


are applicable in construing statutes dealing with 
municipal indebtedness.*? 

[§ 4031] 2. Purpose of Indebtedness or Expendi- 
ture—a. In General. 
expend public funds for any purpose it may desire ;?” 
in expending money municipalities are rigidly re- 
stricted to the purposes authorized by law,?* and 
where authority is expressly delegated to a munici- 
pality to raise and apply money for a special pur- 
pose, such authority must be strictly construed,* 
and the purpose must be strictly followed;?> but 
within constitutional and statutory limitations each 
municipality is permitted?® and required?’ to de-: - 
termine for itself the portion of its debt incurring 
power which shall be used for any authorized mu- 


A municipal couneil cannot 


The general 


Me mrad v. Wilmington, 134 A 


Fla.—Bailey v. Tampa, 111 S 119. 

Ga.—Valdosta v. Harris, 156 Ga, 
490, 119 SE 625. 

Ill.— Midland Lumber Co. v. Dallas 
City, 278 Ill. 172, 114 NE 580. 


Ind.—Myers v. Jeffersonville, 145 
SoEy 431, 44 NE 452 (recognizing 
rule). 


Iowa.—Hanger v. Des Moines, 52 
Iowa 193, 2 NW 1105, 85 AmR 266 
(recognizing rule). 

Ky.—Barrow v. Bradley, 190 Ky. 
480, 227 SW 1016. 

Me.—Allen_v. Jay, 60 Me. 124, 11 
AmR 185, 

Mass.—Wright v. Walcott, 238 
Mass. 432, 131 NE 291; Duffy v. 
Treasurer, etc., 234 Mass. 42, 125 NE 
135; Wheelock v. Lowell, 196 Mass. 
220, 81 NE 977, 124 AmSR 543, 12 
AnnCas 1109. 

Mich.— Burton  v. Detroit, 190 
Mich. 195, 156 NW 458. 

Minn.—Burns v. Essling, 156 Minn, 
171, 194 NW 404. 

Miss.—Trowbridge v, Schmidt, 82 
Miss. 475, 34 S 84, 
igen v. St. Louis, 49 Mo, 

N. J.—Stell v. Jersey City, 95 N. J. 
DL 38, 111 A274, 

N. Y.—Smith v. Smythe, 197 N. Y. 
457, 90 NE 1121, 35 LRANS 524, 

Oh.—Cincinnati Union Depot, etc., 
Co. v. Cincinnati, 105 Oh. St. 311, 187 
NE 14 (recognizing rule). 

Or,—Naylor v. McColloch, 54 Or, 


305, 103 P 68. i 
Gingrich, 21 Pa. 


Pa.—Com.  v. 
Super. 286. 
R. I.—Austin v. Coggeshall, 12 R. 
I, 329, 34 AmR 648. : 
: Sy C.—Haesloop v. Charleston, 123 
Redmond, 93 


272, 115 SE 596 

Va.—Winchester v. 

Va. 711, 25 SE 1001, 57 AmSR 822 
(recognizing rule). 

Wash.—In re Wooley, 75 Wash. 206, 
134 P 825; Moran v. Thompson, 20 
Wash. 525, 56 P 29. 

W. Va.—Parkersburg Gas Co. v. 
ia amt eh ac 30 W. Va, 4385, 4 SH 

Wis.—State v. Tappan, 29 Wis. 664, 
9 AmR 622. 

Ee eit hs v. Fleming, 27 Ont, 

{a] Effect of limitation on taxing 
power.—(1) As a municipality can 
levy taxes only for public purposes 
(see infra § 4284), (2) it cannot in- 
cur indebtedness except for a public 
purpose (Barrow vy. Bradley, 190 Ky. 
480, 227 SW 1016), (8) at least 
where there is no special fund for 
the payment of the obligation and 
a resort to the power of taxation is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rate purposes ;?° but in the absence of constitutional 
restriction the legislature may authorize a munici- 
pal corporation to incur indebtedness or make ex- 
penditures for purposes which are public, although 
not strictly municipal.*° A municipal corporation 
cannot expend its funds for private purposes?! or 
make appropriations for donations or gratuities,?? it 
being expressly forbidden by constitutional provi- 
sions in some states from giving any money or prop- 
erty,** or loaning its credit,*+ to or in aid of any 
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individual, association,®® or corporation,®® and the 
legislature being prohibited by constitutional provi- 
sion in some states from authorizing any municipal 
corporation to appropriate money for,?? or make a 
gift’ or loan its eredit to,?9 any individual or in- 
stitution. Nor can a municipality authorize the 
payment of claims against the eorporation arising 
under contracts ultra vires,*° or any payment that 
may tend to defraud the municipal treasury.*4 As 
the power of taxation is limited to taxation for pub- 


necessary in order to satisfy the 
obligation (Sutherland-Innes Co. v. 
BEvart, 86 Fed. 597, 30 CCA 305). 

29. Midland Lumber Co. v. Dal- 
las City, 276 Ill. 172, 114 NE 580; 
Chicago v. Williams, 182 Ill. 135, 55 
NE 123 [rev 80 Ill. A. 33]; Schwartz 
v. Chicago, 223 Ill. A, 184; Smith 
v. Smythe, 197 N. Y. 457, 90 NE 1121, 
35 LRANS 524; Kilroe v. Craig, 208 
App. Div. 93, 203 NYS 71 [aff 238 
N. Y. 628 mem, 144 NE 920 mem]; 
Holley v. Mt. Vernon, 141 App. Div. 
823, 126 NYS 460; Schieffelin v. 
Henry, 123 Misc. 792, 206 NYS 172 
{aff 215 App. Div. 706 mem, 212 NYS 
914 mem (aff 242 N. Y. 581 mem, 
152 NE 436 mem)]; Belt Line R. 
Corp. v. New York, 118 Misc. 665, 195 
NYS 203; Syracuse, etc., R. Co. v. 
Syracuse, 113 Misc. 28, 188 NYS 757; 
Naylor v. McColloch, 54 Or. 305, 103 
P 68; In re Wooley, 75 Wash. 206, 
134 P 825. 

[a] What constitutes city or vil- 
lage purpose generally.—(1) ‘It is 
a corporate or governmental purpose 
alone (not merely a proprietary one) 
which is a city or village purpose 
within the meaning of the Constitu- 
tion.’ Smith v. Smythe, 197 N, Y. 
457, 463, 464, 90 NE 1121, 35 LRANS 
524: (2) ox village purpose within 
the meaning of the Constitution must 
be for a public use; that is, it must 
be for the benefit and advantage of 
all the public and in which all have 
a right to share.” Smith v. Smythe, 
supra. (3) “It probably would be 
impossible and certainly we shall not 
try to formulate any definition of a 
city purpose which. would be of uni- 
versal application. ... When we sur- 
vey the field of municipal activities 
we see that some things are so in- 
herently necessary for the welfare of 
the inhabitants of a municipality 
that nobody would think of ques- 
tioning their inclusion in city: pur- 
poses. Such for instance are the 
construction of school-houses and the 
maintenance of streets and sewers. 
Other things while perhaps a little 
less necessary have come to be 
viewed as so contributing to_ the 
comfort and happiness of citizens 
that no one is now disposed to ques- 
tion that they accomplish a city pur- 
pose. Such are parks, recreational 
grounds and public baths.” Schieffe- 
lin v. Hylan, 236 N. Y. 254, 262, 140 
NE 689. 

{[b] Necessity of prior statutory 
authority.—‘‘To authorize the expen- 
diture by a city for a city purpose 
within the constitutional provision 
above mentioned there should be 
some statutory authority in advance 
of incurring the expense.’ Kilroe 
v. Craig, 208 App. Div. 93, 96, 203 
NYS 71 [aff 238 N, Y. 628 mem, 144 
NE 920 mem]. 

30. Sacramento v. Adams, 171 Cal. 
458, 153 P 908; State v. Tappan, 29 
Wis. 664, 9 AmR 622. 

31. U. S.— Parkersburg v. Brown, 
106 U. S. 487, 1 SCt 442, 27 L. ed. 238. 

Ala.—Eufaula v. McNab, 67 Ala. 
588, 42 AmR 118, 

Ark.—Bank of Commerce v. ‘Hud- 
dleston, 172 Ark. 999, 291 SW 422, 50 
ALR 1202, 

Ill. — Alton Community Cons. 
School Dist. No. 151 Bd. of Education 
vy. Alton Water Co., 314 Ill. 466, 145 


NE 683; Agnew v. Brall, 124 Ill. 312, 


16 NE 230; Petersburg v. Mappin, 14 
Til. 193, 56 ‘AmD 501. 


Mass.—Matthews v. Westborough, 


134 Mass. 555; Claflin v. Hopkinton, 
4 Gray 502. 

Mich.—Burton y. Detroit, 190 Mich. 
195, 156 NW 453: 

Minn.—Castner vy. Minneapolis, 92 
Minn. 84, 99 NW 361, 1 AnnCas 934. 

Mo.—Hitchcock v. St. Louis, 49 
Mo. 484, 

N. Y.—Hodges v. Buffalo, 2 Den. 
110; Cornell v. Guilford, 1 Den. 510. 

Pa.—Com. v. Gingrich, 21 Pa. 
Super. 286. 

R. I.—Austin v. Coggeshall, 12 R. 
I. 329, 34 AmR 648. 

Ss. ¢.—Feldman v. Charleston, 23 
S...C..57, 55 AmR 6. 

Wash.—Moran v. 
Wash, 525, 56 P 29. 

Can.—Jarvis v. Fleming, 
re Jones v. Port Arthur, 16 Ont. 

[a] Incidental public advantage.— 
(1) An expenditure of public funds 
is illegal if. the primary object is 
to promote a private purpose, al- 
though incidentally some public pur- 
pose will also be served. Burns v. 
Hssling, 156 Minn. 171, 194 NW 404. 
(2) The promotion of the interests 
of individuals, either in respect of 
property or of business, although it 
may result incidentally in the ad- 
vancement of the public welfare, is 
in its character essentially a private 
and not a public object. However 
certain and great the resulting good 
to the general public, it does not, by 
reason of its comparative importance, 
cease to be incidental. The inciden- 
tal advantage to the public which re- 
sults from the promotion of private 
interests and the prosperity of pri- 
vate enterprises or business does not 
justify their aid by the use of public 
money, raised by taxation, or for 
which taxation may become neces- 
sary. Parkersburg v. Brown, 106 U. 
S. 487, 1 SCt 442, 27 L. ed. 238; Citi- 
zens Sav., ete., Assoc, v. Topeka, 20 
Wall. (U.S.) 655, 16 L. ed. 614; Hu- 
faula v. McNab, 67 Ala. 588, 42 AmR 
118; Lowell v. Boston, 111 Mass. 
454, 15 AmR 39; Weismer v. Douglas, 
64 N. Y. 91, 21 AmR 586; Feldman 
v. Charleston, 23 S, C. 57, 55 AmR 6. 
(3) Such benefits from a proposed 
expenditure as will accrue from in- 
creased taxable values, from en- 
hancement of property values gen- 
erally, and from increased impetus 
to the commercial life of the com- 
munity will ordinarily be considered 
too incidental to justify an outlay 
of public funds. Haesloop v. Charles- 
ton, 123 S.C, 272, 115 SE: 596. 

32. Cal.—Conlin v. San Francisco, 
114 Cal. 404, 46 P 279, 33 LRA 752. 

Del.—Taylor v. Smith, 13 Del, Ch. 
395. 116" A405, 23° Delis Cheb %, (11h A 


Thompson, 20 
27 Ont. 


413. 
Ill. — Alton Community Cons. 
School Dist. No. 151 Bd. of Educa- 


tion v. Alton Water Co., 314 Ill. 466, 
145 NE 683; Fulton v. Northern Illi- 
nois College, 158 Ill. 333, 42 NE 138; 
Eastern Illinois State Normal School 
v. Charleston, 193 Ill. A, 600 [aff 271 
bee 602, 111 NE 5738, LURA1916D 

biage aba tehewd v. Westborough, 
134 Mass. 555. 

Aa ne UL v. St. Louis, 49 Mo. 
484. 

Oh.—Cincinnati Union Depot, etc., 


Cove. “Cincinnati 105 *On. Staveia; 
137 NE 14, 

Wash.—Moran vy. Thompson, 20 
Wash. 020, 66.P 29) 


Wis.—Saudek v. Milwaukee Elec- 


tric R., ete, Co., 163 Wis. 109, 157 
NW 579. 
[a] Violation of trust.—Such di- 


version of public funds is the perver- 
Sion of a public trust. Hitchcock 
v. St. Louis, 49 Mo, 484. 

[b]. Payment for property pur- 
chased or appropriated by the city 


is of course not a donation. State 
Naas Louis, 169 Mo. 31, SWw 
[c] Assignment of a cause of ac- 


tion for a valuable and adequate con- 
Sideration is not a gift of public 
property for private purposes. Sau- 
dek v. Milwaukee Electric R., etce., 
Co., 163 Wis. 109, 157 NW 579. 

{[d] Judgment for the restoration 
of money is in no sense a gift by 
the city to any person. Guaranty 
Trust, etc., Bank v. Los Angeles, 186 
Cal, 110,199 P 35. 

[Le] Return of a deposit which 
has not become the property of the 
city is not a gift. Cincinnati Union 
Depot, etc., Co. v. Cincinnati, 105 Oh. 
St. 311, 137 NE 14. 

33. Stell v. Jersey City, 95 N. J. L. 
38, 111 A 274; Smith v. Smythe, 197 
INGE We 45 Tf 90 NE 1121, 35 LRANS 
524; Kilroe v. Craig, 208 App. Div. 
G35 203 NYS 71 [aff 238 N. Y, 628 
mem, 144 NE 920 mem]; Holley v. 
Mt. Vernon, 141 App. Div. 823, 126 
NYS 460; Belt Line R. Corp. v. New 
York, 118 Mise. 665, 195 NYS 203; 
Mollnow v. Rafter, 89 Misc. 495, 153 
NYS 110. 

34. Bank of Commerce v. Huddle- 
ston, 172 Ark. 999, 291, SW 422, 50 
ALR 1202; Kilroe v. Craig, 208 App. 
DiIVE93,: 208 N YS Ti Lathids Sa Nee mae 
628 mem, 144 NE 920 mem]; Belt 
Line R. Corp. v. New York, 118 Misc. 
665, 195 NYS 203; Moran v. Thomp- 
son, 20 Wash. 525, 56 P 29. 

[a] Such a provision is not vio- 
lated by the issuance of a warrant 
or certificate of indebtedness ac- 
knowledging a preéxisting debt. 
Washington-Oregon Corp. v. Chehalis, 
76 Wash, 442, 136 P 681. 


35. See cases supra notes 33, 34. 
36. See infra § 4093. 
87. Bailey v. Tampa, (Fla.) 111 S 


119; Valdosta v. Harris, 156 Ga. 490, 
119 SE 625, 

38. Taylor v. Mott, 123 Cal. 497, 
56 P 256. 

39. Sacramento v. Adams, 171 Cal, 
458, 153 P 908; Bailey v. Tampa, 
(Fla.) 111 S 119; Valdosta v. Har- 
ris, 156 Ga. 490, 119 SE 625. 

[a] Application to particular mu- 
nicipality.—Const. art 4 § 31, pro- 
hibiting the legislature from giving 
or lending its credit, or authorizing 
the giving or lending of the credit 
of the state, or of any county, city, 
township, or other political corpora- 
tion or subdivision, has no applica- 
tion to the city of Los Angeles in re- 
spect of municipal affairs, the city 
having a freeholders’ charter, di- 
rectly provided for by art 11 § 6. 
Los Angeles Gas, etc., Corp. v. Los 
Angeles, 188 Cal. 307, 205 P 125. 

40. Myers v. Jeffersonville, 145 
Ind. 481, 44 NE 452; Hanger v. Des 
Moines, 52 Iowa 193, 2 NW 1105, 35 
AmR 266; Patton v. Stephens, 14 
Bush (Ky.) 324; Winchester v. Red- 


mond, 93° °Va. 711,25 SEP 100d, =57 
AmSR 822. 
41. Capital City Light, ete., Co. v 


Tallahassee, 42 Fla. 462, 28 S 810; 
Citizens’ Gas, ete., Co. v. Elwood, 114 
Ind. 332, 16 NE 624; Detroit Citizens’ 
St. R. Co. v. Detroit, 110 Mich. 384, 
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lic purposes,*? the legislature has no power to au- 
thorize a municipal corporation to lend its aid to 
private as distinguished from public enterprises, and 
thereby incur an indebtedness which may necessitate 
the exercise of the power of taxation to liquidate.** 
However, where municipal corporations have a fund 
out of which they can pay the debts which they con- 
tract, it may be within the power of the legislature 
to authorize them to use such fund in aid of projects 
strictly private or personal but which would in a 
secondary manner contribute to the public good.** 
The nature and character of the work done for 
which the appropriation is made determine whether 
it is for a public or private purpose.*® Likewise in 
determining what is a municipal purpose the in- 
herent nature of the thing done or to be done is 
largely controlling ;*° but the court will give weight 


to a legislative determination of 


nicipal purpose,*? as well as widespread opinion and 
general practice which regard as city purposes some 
things which may not be such by absolute neces- 
sity,*® or on a narrow interpretation of constitu- 


tional provisions.*® 
Moral obligation.®° 


tions.51 


tional.®3 


The Organic Acts of some territories provide that 
a municipal corporation cannot create or assume in- 
debtedness except for the actual running expenses 


68 NW 304, 64 AmSR 350, 35 LRA 
859; Parkersburg Gas Co. v. Parkers- 
burg, 30 W. Va. 435, 4 SE 650. 


42. See infra § 4284. 

43. Cole v. La Grange, 19 Fed. 
871 {aff 113 U. S. 1, 5 SCt 416, 28 
L. ed. 896]; Casey v. Peo., 132 III. 


546, 24 NE 570; Mather v. Ottawa, 
114 Ill. 659, 3 NE 216; Allen v. Jay, 
60 Me. 124, 11 AmR 185; Lowell 
v. Boston, 111 Mass. 454, 15 AmR 
9 


44. Citizens Sav., etc., Assoc. v. 


Topeka, 20 Wall, (U. S.) 655, 22 L. 
ed, 455. : 
45. Wilmington v, Wolcott, 12 Del. 


Ch. 379, 112 A 703. 

46. chieffelin v. Hylan, 2386 N. Y. 
254, 140 NE 689. 

47. Bradentown vy. State, 88 Fla. 
381, 102 8S 556, 36 ALR 1297; Schieffe- 
lin v. Hylan, 236 N. Y. 254, 262, 263, 
140 NE 689. 

48. Schieffelin v. Hylan, supra. 

“There is another class of purposes 
of a public nature still farther re- 
moved from the justification of ab- 
solute necessity which would include 
the erection of monuments in com- 
memoration of events of public im- 
portance or in honor of individuals 
or classes of individuals who have 
greatly benefited the nation, state or 
municipality by their accomplish- 
ments or sacrifices, the suitable en- 
tertainment of distinguished visitors 
representing some foreign nation or 
coming upon some public mission, 
the appropriate welcome of soldiers 
returning from war and, as _ perti- 
nent in the present case, the celebra- 
tion of an anniversary important in 
national, state or local history. No 
one of these things is justified by 
the compulsion of necessity and yet 
they are of such a character and, 
when well and properly conducted, 
serve such purposes that we think 
a widely prevailing judgment has 
come to recognize them as acts which 


It has been held that a city 
is without power to appropriate money for the pay- 
ment of a debt barred by the statute of limita- 
However, the payment by municipal cor- 
porations of claims which, although invalid or ille- 
gal, are just and equitable and constitute moral 
obligations is sometimes authorized by charter or 
statute,°? and such provisions are not unconstitu- 
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thereof.># 


may be regarded 


A 


provisions.°° 


porate, purposes, 


visions.®% 
what is a mu- 


nance of public 


may be carried out by a municipal- 
ity with the expenditure of public 
moneys. We believe that common 
judgment and general practice would 
be opposed to the view that a mu- 
nicipality might not erect a monu- 
ment to soldiers of a former war, 
might not spend some money in ap-} 
propriately caring for and entertain- 
ing such visitors as were the Balfour 
Commission, Marshals Joffre, Foch 
and Admiral Beatty during and after 
the war, in giving fitting expression 
to the emotions which attended the 
return of our divisions from the late 
war or in celebrating the anniversary 
of some concededly important event.” 
Schieffelin v. Hylan, supra. 

49. Schieffelin v. Hylan, supra, 

50. Moral obligation to: 

Abutting owners see infra § 4034. 
Officer or employee see infra § 4036. 

51. Trowbridge v. Schmidt, 82 
Miss. 475, 34 S 84, 

52. See charter and statutory pro- 
visions; and cases infra note 58. 

[a] Necessity of benefit to city.— 
Under some charter provisions, such 
a claim cannot be allowed unless the 
city has received a benefit. Kilroe v. 
Craig, 208 App. Div. 938, 208 NYS 71 
{aff 238 N. Y. 628 mem, 144 NE 920 
mem]. 

53. Peo. -v. Prendergast, 202. N. Y. 
188, 95 NE 715; Peo. v, Prendergast, 
144 App. Div. 308, 128 NYS 1082 [mod 
on other grounds 203 N. Y. 1, 96 NE 


103]. 

54 Dickinson v,: Petersburg, 6 
Alaska 488. 

55. Peo. v. Kelly, 76 N. Y. 475, 5 


AbbNCas 3838. 

56. Peo. v. Kelly, supra. 

57. Peo. v. Hennessy, 205 N. Y. 
301, 98 NE 516 (the statute merely 
recognizes a moral obligation and 
does not make a gift to the land- 
owners). 

58. Flood Abatement Commn, vy. 
Merritt, 94 Misc. 388, 158 NYS 289; 


[§ 4032] b. Buildings, Improvements, and Utili- 
ties—(1) In General. A public improvement which 


‘joyment of all the citizens of a municipality is a 
‘city purpose within the meaning of constitutional 


ness for building a bridge;®* and the legislature 
may properly authorize it to pay damages resulting 
to property from the construction.** 
sion may be made for drainage,®* development of 
a bay,®® and surveys for a ship canal.°° The elimi- 
nation of grade crossings*! and the relocation of 
streets in connection therewith®? being city or cor- 


pense thereof without violating constitutional pro- 
‘Also. a municipality may, without 
violating constitutional provisions, issue warrants 
for the completion of a public improvement which 
has been constructed in part by the commissioners 
of an improvement district embracing the same area 
as the municipality.®* 


and healthful rest and recreation to the people of a’ 
city, are city purposes.® 

[§ 4033] (2) Buildings and Sites Therefor.** 
municipal corporation may legally expend funds for 
the erection of a building which is intended pri- 
marily for a strictly public use,*? even though it may 
incidentally and occasionally be devoted to uses 
which are not public®® or there is a secret intent 
on the part of certain individuals to use the pro- 
posed structure for purposes not strictly publie;*® 
but it has been held that the power to incur indebt- 
edness for municipal buildings is not to be implied 


ville Ice, etc., Co. v. Knoxville, 153 
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as for the common benefit and en- 
municipality may incur indebted- 


Also provi- 


a city may contribute to the ex- 


The acquisition and mainte- 
parks, thereby securing pure air 


A 


In re Wooley, 75 Wash. 206, 134 P 
825 (ditch to carry accumulation of 
surface waters out of town). 

[a] Incidental benefit to individ- 
tuals.—L. (1915) ec 717, concerning 
flood abatement, is not violative of 
Const. art 8 § 10, prohibiting any 
city from incurring indebtedness ex- 
cept for city purposes, in that it 
provides for the drainage of lowlands 
owned by individuals, the expenses 
thereof to be met by general taxes, 
as the purpose of the act is to pro- 
tect public health and property, and 
not the incidental benefits to individ- 


uals. Flood Abatement Commn. vy. 
Beret, 94 Misc. 388, 158 -NYS 
: 59. Bergen Beach. Land Corp. v. 
Nee York, 113 Misc. 491, 185 NYS 


60. Com. v. Pittsburg, 183 Pa. 202, 
628, 68 AmSR 752. 
McCutcheon vy. Buffalo Termi- | 
nal. Station Commn., 217 N. Y. 127, 
111 NE 661; Peo. v. Bradly, 207 N.Y: 
592, 101 NE 766; Long Island R. 
Co. v. Sherwood, 186 NYS 752; Knox- 


Tenn. 536, 284 SW 866. 

62. McCutcheon y. Buffalo Termi- 
nal Station Commn., 217 N. Y. 127, 
111 NE 661; Peo. v. Bradly, 207 N. Y. 
592, 101 NE 766. 

63. See cases supra notes 61, 62. 

64 Bank of Commerce v. Huddle- 
ston, 172 Ark. 999, 291 SW 422, 50 
ALR 1202, 

65. In re New York, 99 N. Y. 569, 
2 NE 642 [aff 84 Hun 441]. See 
Schieffelin v. Hylan, 2386 N. Y. 254, 
140 NE 689 (dictum). 

‘ soe ‘ Hospital buildings see infra 

67. Wheelock v. Lowell, 196 Mass.’ 
220, 81 NE 977, 124 AmSR 548, 12 
AnnCas 1109, fj 

68. Wheelock v. Lowell, supra. 

69. Halbruegger v. St. Louis, 302 
Mo. 5738, 262 SW 38%9. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


aie 


4 88 4033-4035] 


from the duty to erect them.’® 'Buildings for the 
erection of which it is held that a municipality may 
make appropriations or incur indebtedness include 
a market house"! and a public hall or auditorium,” 
-but not a grand army hall’? or an opera house.” 
The legislature may authorize a city to incur in- 
-debtedness or expend funds for the purpose of pur- 
chasing real property in the city to be donated 
_to the state as a site for a state building.“> Under 
the constitutional provisions of some states, the 
-eouncil cannot appropriate money to aid in the 
-building of a courthouse;"*® but in other states the 
legislature may authorize a municipality to pay or 


become indebted for the cost of erecting a court-. 


house or other public buildings necessary to a 
county seat.” 

[§ 4034] (3) Improvement and Maintenance of 
Streets and Sidewalks. Expenditures for the im- 
provement of the streets of a city are for a corpo- 
rate purpose,’® and a municipality may, without 
violation of constitutional or statutory provisions, 
appropriate or expend funds for payment of part 
of the cost of opening, widening, and extending a 
street;7° but in resurfacing or repairing a street 
a city is not authorized to loan its credit for the 
purchase of materials to be used in renewing or re- 
constructing the roadbed and tracks of a street rail- 


70. Leavenworth v. Norton, 1 Kan. 
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84. Midland Lumber Co. v. Dallas 


[44 C.5.] 1111 


road ;®° and a statute, authorizing the application of 
village funds to the care and maintenance of streets 
which the trustees are unable to accept by dedica- 
tion and which are therefore mere private rights 
of way, is unconstitutional.8t. The moral obligation 
to pay damages resulting to real property from the 
change of grade of a street may be recognized,®? but 
not in favor of a landowner who. did not acquire 
title until after the grade was changed.8? Except 
in some jurisdictions,§* it is not improper for a 
municipality making street or sidewalk improve- 
ments payable out of special assessments to raise 
the funds in advance of the collection of the assess- 
ments, collect and enforce the assessments, and reim- 
burse itself therefrom.®* 


[§ 4035] (4) Public Utilities. Indebtedness may 


‘be incurred or expenditures may be made by a mu- 


nicipality for the lighting of streets and public 
places,®° as well as for the furnishing or supplying 
of water.6’ The power of a municipality to incur 
indebtedness or make expenditures in respect of 
public utilities may be exercised by a contract with 
an individual or corporation supplying the product 
or services in question ;®* or, when so authorized by 
constitution, statute, or charter, the municipality 
itself may acquire®® or construct®® a public utility, 


Cal.—Marin Water, etc., Co. v. 


432. 

71. Spaulding v. Lowell, 23 Pick. 
(Mass.) 71. 1 

72. Wheelock v. Lowell, 196 Mass. 
220, 81 NE 977, 124 AmSR 543, 12 
AnnCas 1109; Halbruegger v. St. 
Louis, 302 Mo. 573, 262 SW. 379; 
Adams v. Durham, 189 N. C. 232, 126 
SE 611; State v. Barnes, 22 Okl. 191, 
97 P 997. See Friend v. Gilbert, 108 
Mass. 408 (town house). 

73. Kingman v. Brockton, 153 
Mass. 255, 26 NE 998, 11 LRA 123. 

74, Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425. 

75. Sacramento v. Adams, 171 Cal. 
458, 153 P 908; State v. Burch, 119 
Wash. 1, 204 P 785. 

[a] Site for armory or addition 
thereto.—State v. Burch, 119 Wash. 
1, 204 P 785. 

76. Russell v. ‘Tate, 52 Ark. 541, 
13 SW 130, 20 AmSR 193, 7 LRA 180. 

77. Schneck v. Jeffersonville, 152 
Ind. 204, 52 NE 212; Callam v. Sagi- 
naw, 50 Mich. 7, 14 NW 677. 

7g. Imboden y. Bristol, 132 Tenn. 
562, 179 SW 147. 

79. O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164 [foll 
Bogue v. Los Angeles, 198 Cal. 327, 
245 P 173]; Schieffelin v. Craig, 183 
App. Div. 515, 170 NYS 603. 

80. - Syracuse, etc., R. Co. v. Syra- 
cuse, 113 Misc. Hy 183 NYS 757 (not 
a “city purpose’). 

81. Smith v. Smythe, 197 N. Y. 
457, 90 NE 1121, 35 LRANS 524. 

82. Peo. v. Prendergast, 202 N. Y. 
188, 95 NE 715. i 

[a] Interest upon award.—High- 
way L. (Consol. L. [1909] ¢ 25) § 59a, 
added by L. (1910) c 701, providing 
that awards under statutes for dam- 
ages to real estate caused by change 
of grade of any street, road, etc., 
shall bear interest, is not unconsti- 
tutional as constituting a gift of 
money belonging to a municipal cor- 
poration in violation of Const, art 8 
§ 10, upon the theory that L. (1893) 
ce 537, which authorizes payment of 
the principal of damages, exhausted 
the power of the legislature to rec- 
ognize the moral obligation upon 
which the awards are made. Peo. v. 
Prendergast, 202 N. Y. 188, 95 NE 


715. 

83. Peo. v. Stillings, 134 App. Div. 
480, 119 NYS 298 [aff 200 N. Y. 
525 mem, 93 NE 1128 mem]; Peo. v. 
Phillips, 88 App. Div. 560, 85 NYS 
200, i 


City, 276 Ill. 172, 114 NH 580. 

85. Valdosta vy. Harris, 156 Ga. 
490, 119 SE 625; Peo. v. Banks, 67 
N. Y. 568; Kronsbein v. Rochester, 
76 App. Div. 494, 78 NYS 813; Im- 
boden v. Bristol, 132 Tenn. 562, 179 
SW 147. 

[a] Purchase of property by city 
on foreclosure.—Where streets are 
improved, bonds are sold, and provi- 
sion is made for their payment out 
of a fund to be raised by special 
assessments, an ordinance providing 
that, where property is sold for fail- 
ure to pay an assessment, it shall 
be purchased by the city is not 
invalid as constituting a gift to 
bondholders in contravention of a 
constitutional provision; as the im- 
provement of streets is a public pur- 
pose, the city might have expended 
its general funds for that purpose, 
and where, instead of doing so, it 
provided for payment from assess- 
ments, it assumed the duty of enforc- 
ing the assessment. Stege v. Rich- 
mond, 194 Cal, 305, 228 P 461. 

86. Ark.—Bank of Commerce ov. 
Huddleston, 172 Ark. 999, 291 SW 422, 
50 ALR 1202. 

Cal.—Osburn y,. Stone, 170 Cal. 480, 
150 PB 367, 

Ind.—Cooper y. Middletown, 56 Ind. 
A. 374, 105 NE 3938. 

La.—Laycock v. Baton Rouge, 35 
La, Ann. 475. 

Mont.—Milligan v. Miles City, 51 
Mont. 374, 153 P 276, LRA1916C 395. 

N. Y.—Hequembourg v. Dunkirk, 49 
Hun 550, 2 NYS 447. 

Utah.—Wicks v. Salt Lake City, 60 
Utah 265, 208 P 588. 

[a] Implied or incidental power.— 
(1) A town has, as incidental to its 
ordinary powers and as necessary 
to a proper exercise of its corporate 
functions, the right to use its ac- 
cumulated funds and its current reve- 
nues, not otherwise appropriated, to 
furnish its streets, alleys, parks, or 
other public places and _ buildings 
with electric lights. Cooper vy. Mid- 
dletown, 56 Ind. A. 374, 105 NE 393. 
(2) Under the general welfare clause 
of a city charter, the city authorities 
have power to expend city money for 
street lighting, although such author- 
ity is not expressly conferred by the 
charter. Osburn v. Stone, 170 Cal. 
480, 150 P 367. 

87. Ark.—Bank -of Commerce vv. 
Huddleston, 172 Ark, 999, 291 SW 
422, 50 ALR 1202. % 


Sausalito, 168 Cal. 587, 143 P 767. 


Colo.—Newton v. Ft. Collins, 78 
Colo. 380, 241 P 1114. 
Ky.— Winchester y. Winchester 


Water Works Co., 149 Ky. 177, 148 
SW 1, AnnCas1914A 1258. 
N. Y.—Comstoek vy. 

NYS 874. 

Tex.—Sowell v. Griffith, (Commn. 
A.), 294 SW 521 [rev (Civ. A.) 287 
SW 673]. 

88. Marin Water, ete., Co. v. Sau- 
salito, 168 Cal. 587, 148 P 767; Louis- 
ville Home Tel. Co. v. Louisville, 130 
Ky. 611, 113 SW 855; Black v. New 
Orleans, R., ete, Co., 145° La:: 180, 
82 S 81; Lariviere v. Richmond, 21 
Que. Super. 37. 

_{a] Bonus.—A municipal eorpora- 
tion may pass a by-law granting a 
bonus to persons who undertake to 
construct an aqueduet within the 
limits of the municipality. Lari- 
viere v. Richmond, 21 Que. Super. 37. 

[b] Modification of a contract 
with a public utility company has 
been upheld as not.releasing any ex- 
isting indebtedness or liability to the 
municipality in contravention of con- 
stitutional provisions, Louisville 
Home Tel. Co. v. Louisville, 130 Ky. 
611, 118 SW 855; Black v. New Or- 
eae Rs, ete, Cos,.146 Lai 1180), 82 

89. Platt v. San Francisco, 158 
Cal. 74, 110 P_ 304; State v. Weiler, 
101 Oh, St. 123, 128 NE 88; State 
M. Barnes,+ 22.0). (191,497 Poor 
Spangler v. Mitchell, 35 S. D. 335, 
152 NW 339, AnnCas1918A 373. 

90. Barsaloux v. Chicago, 245 Tl. 
598, 92 NE 525, 19 AnnCas 255; Litch- 
field Constr. Co. v. New York, 244 
N. Y. 251, 155 NE 116; Admiral 
Realty Co. v. New York, 206 N. Y. 
110, 99 NE 241, AnnCasi914A 1054; 
Sun Printing, ete., Assoc. v. New 
York, 152 N. Y. 257, 46 NE 499, 37 
LRA 788 (all four cases dealing with 
subways); State v. Barnes, 22 Okl. 
191, 97 P 997; Churchill v. Grants 
Pass, 70 Or. 283, 141 P 164 (railroad). 
ter also supra §§ 2304, 2308, 2313-— 
2317, 

[a] Effect of circumstances.—Un- 
der the circumstances and situation 
existing in the city of New York by 
reason of its geographical features 
and the crowded and congested con- 
dition of travel upon its streets, and 
by reason of the failure of private 
capital to undertake to construct and 
operate a railroad located therein by 


Syracuse, 5 
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and operate it®! or provide for its operation by 
some one else under a lease not in perpetuity ;°? 
but it may not incur expense for supervisors and 
starters of a bus line under an agreement giving the 
owner of the line the entire revenue therefrom ;%* 
and even though a city may have a right to levy 
a special assessment for the purpose of maintaining 
and operating an electric hght plant, it does not 
follow that it can anticipate its future general reve- 
nues for the purpose of erecting such a plant.°* A 
city owning and operating a public utility system 
may make expenditures or incur indebtedness for an 
extension thereof. 

[§ 4036] c. Payments to Officers, Employees, or 
Persons Rendering Services—(1) In General. Ex- 
cept in some jurisdictions,°® a municipality cannot 
legally bestow a gratuity on an officer or employee ;%” 
but of course a municipality may pay,°® or the 
legislature may authorize or direct it to pay,®® for 
services rendered by an officer, employee, or other 
person, without violating constitutional prohibitions 
of gifts, donations, or gratuities.1 A moral or equi- 
table obligation to pay for valuable services ren- 
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< “Ay 


dered is sufficient to justify the action of the:mu- 
nicipality in paying,? or the action of the legislature 
in authorizing or requiring the municipality*to make 
payment.® é 

Counsel. A municipality may appropriate or ex- 
pend money for the employment of counsel for the 
benefit of the municipality,® but not for the services 
of attorneys employed in suits in which it has no 
interest® or attorneys not employed by direction of 
the council.” 

Expert accountant. Where the finances and rec- 
ords of a village are in a chaotic condition, the 
employment of an expert accountant to examine the 
books, report the taxes due and payable, and install 
a proper system of accounting, is for a village 
purpose.® 

Making of an assessment for a city, when prop- 
erly and lawfully authorized, is of a public and 
not a private nature,® and an appropriation to pay 
for the necessary work done in connection with the 
assessment is for a public purpose.1° However, a 
municipal council is without power to appropriate 
funds for the making of a new assessment which, 


[§§ 403544036 


the rapid transit commissioners, the 
proposed construction of such road 
by the city, at its own expense un- 
der the authority conferred by stat- 
ute, was held to be for a city purpose. 
Sun Printing, etc., Assoc. v. New 
York, 152 N. Y. 257, 46 NE 499, 37 
LRA 788. 

91. New York v. Brooklyn City R. 
Co., 232 N. Y. 463, 1384 NE 533. 

[a] Railroad on bridge.—The leg- 
islature had power to grant to the 
city of New York the right to oper- 
ate a railroad on the Williamsburg 
Bridge in view of L. (1895) c 789 
§ 7, declaring such bridge a public 
highway, as the construction. and 
management of highways constitute 
a “city purpose,’ within Const. art 
8 § 10, prohibiting the incurring of 
indebtedness except for city pur- 
poses. New York v. Brooklyn City 
R. Co., 232 N. Y. 463, 184 NE 533. 

[b] Selling service beyond bound- 
aries.—(1) Conferring the power on 
a city to sell water service to a 
manufacturing plant located beyond 
its- boundaries, by Sp. L, (1905) p 87 
ec 6 § 252, denying the city power 
to grant the use of any public utili- 
ties operated by it to anyone living 
beyond its limits, with an exception 
in favor of manufacturing plants, is 
not a grant of a thing of value to 
such a plant, which Const. art 3 § 52 
inhibits the legislature from author- 
izing a city to make. Sturgeon v. 
Paris, 58 Tex. Civ. A. 102, 122 SW 
967. (2) Likewise a charter provi- 
sion which empowers the city to sell 
surplus water to an individual or 
corporation outside of the city does 
not violate a constitutional provision 
that no city shall give any money 
or property to, or in aid of, any in- 
dividual, association, or corporation 
or be allowed to jncur any indebted- 
ness except for city purposes. Sim- 
son v. Parker, 190 Y. 19, 22; 82 
NE 732 (‘The sale of city property 
for which the city has no use is in 
no sense a gift to or in aid of the 
person to whom the sale is made, 
Nor is an obligation necessarily in- 
curred in making the sale in any 
sense a creation of an indebtedness 
for other than a city purpose. The 
authority granted by the statute was 
to sell merely surplus water, and if 
the right existed to sell the water 
the expenditure incurred in effecting 
the sale was unquestionably made 
for a city purpose’”’). 

{c] Duty of municipality operat- 
ins waterworks.—‘“If a municipality 
takes over the operation of a water- 
works it becomes its duty to supply 
its inhabitants with a plentiful sup- 


ply of pure water as well as to 
light and repair its streets for their 
convenience and safety, and to carry 
out this duty it may become neces- 
sary to reduce the expenditures for 
other, though desirable, purposes.” 
Covington v, O. F. Moore Co., 218 Ky. 
102, 109, 290 SW 1066. 

92. Admiral Realty Co. v. New 
York, 206 N. Y. 110, 99 NE 241, Ann 
Cas1914A 1054, 


93. Belt Line R. Corp. v. New 
York, 118 Misc. 665, 195 NYS 203. 

94, Windsor v. Des Moines, 110 
poet 175, 81 NW 476, 80 AmSR 

95. Milligan v. Miles City, 51 


Mont. 874, 153 P 276, LRA1916C 395; 
Wheeler v. Philadelphia, 77 Pa. 338. 

96. Bellamy v. Edmonton, 16 Alta. 
L. 213, 59 DomLR 611, [1921] 1 West 
Wkly 1132. 

[a] Express or implied power.— 
The fact that a city is authorized by 
its charter to give large bonuses or 
gratuities to officérs of the corpora- 
tion in certain specified cases does 
not, by implication, prohibit it from 
giving small and ordinary gratuities 
to employees for faithful service in 
cases which do not come within the 
charter provision. Bellamy v. Ed- 
monton, 16 Alta. L. 213, 59 DomLR 
611, [1921] 1 WestWkly 1132. 

97. Matthews v. Westborough, 134 
Mass. 555; McLean vy. Cornwall, 31 
TC. On Bese te ; 

[a] Mayor.—An appropriation of 
a comparatively large sum to the 
mayor, on the eve of his retirement 
from office, not as an annual salary, 
but as a complimentary recognition 
of his services during prior years, is 
beyond the power of the council to 
make. McLean v. Cornwall, 31 U. C. 
Q. B. 314. 

Gratuities generally see supra § 


4031 

98. Osburn v. Stone, 170 Cal. 480, 
150 P 367; Nones v. Mayoral, 22 
Porto Rico 15. 

[a] Humane officer.—That a city 
charter made no mention of a humane 
officer did not render illegal a pay- 
ment made by the city authorities 
to a certain person for services as 
humane officer, the name being of no 
consequence and it being within the 
police powers granted to the city to 
employ and pay a person for the 
well-known purposes indicated in the 
title given him. Osburn vy. Stone, 170 
Cal, 480, 150 P 367. 

99. Savannah v, Guerard, 158 Ga. 
205, 122 SE 691; State v. Mason, 153 
Mo. 23, 54 SW 524 (members of po- 
lice force). 

1. Savannah v. Guerard, 158 Ga. 


205, 122 SE 691; Peo. v. Crane, 214 N. 
Y. 154, 108 NE 427, LRA1916D 550, 
AnnCas1915B 1254 [rev 165 App. Div. 
449, 150 NYS 938, and aff 239 U. S. 
195, 36 SCt 85, 60 L. ed. 218]; Peo. 
v. Prendergast, 174 App. Div. 897 
mem, 156 NYS 1098 mem [aff 219 N. 
Y. 377, 114 NE 860]; Gaynor v. Port 
Chester, 174 App. Div. 122, 160 NYS 
978 [mod on other grounds 231 N. Y. 
451, 182 NE 145]. : 

2. Wilmington v. Wolcott, 12 Del. 
Ch. 379, 112 A 703; Justice v. Phila- 
delphia, 37 Pa. Super. 267, 

[a] Rule applied.—(1) A claim for 
compensation for work of a public 
nature not falling within the duties 
of certain officials but performed by 
them in their capacity as individuals 
at the request of the mayor and coun- 
cil constitutes a moral or equitable 
obligation which the city may appro- 
priate money to pay. Wilmington v. 
Wolcott, 12 Del. Ch, 379, 112 A 708. 
(2) Where a clerk is appointed by 
a head of a department of a city 
of the first class without having 
passed the required civil service ex- 
amination, and he performs valuable 
services, a moral obligation is cre- 
ated in his favor which will sustain 
an ordinance appropriating a’ proper 
sum to pay _ therefor. Justice vy. 
Philadelphia, 37 Pa. Super. 267. 

3. Morris, etc., R. Co. v. Newark, 
76 N. J. L. 555, 70 A 194:' Gaynor 
tee te Chester, 230 N. Y. 210, 129 NE 
piles Counsel for officers see infra § 

5. Smith v. Sacramento City, 13 

. 5381; Bloomington v. Lillard, 39 
. A. 616; Stilwell v. New York, 19 
AbbPr (N. Y.) 376; Cheesebrew vy. 
Point Pleasant, 71 W. Va. 199, 76 
SE 424, 79 SE 350, LRA1917D 237. 
But compare Daniel v. Memphis, 11 
Humphr, (Tenn.) 582 (a city cannot 
employ corporate funds to pay for 
services in a suit to destroy it- 
self), 

6. Peck v. Spencer, 26 Fla, 23 
S 642; Stell v. Jersey Gity, 95 N. z 
L. 38, 111 A 274; Smith v. Nashville, 
4 Lea (Tenn.) 69; Memphis v. Adams, 
Sete tae, (Tenn.) - 518, 24° AmR 


[a] Counsel to defend private liti- 
deter negate eel een proceedings, 
—Stell v. Jersey CY AO Ne i 
eee Se es 274, bi aes | 

a oberts v. New York, 5 Ab 
(N. Y.) 41, hai 

8. Gaynor v. Port Chester, 230 N. 
Y, 210, 129 NE 657. 

9. Wilmington v. Wolcott, 12 Del. 
Ch.879) 112 “A. 708: 

10. Wilmington v. Wolcott, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


on « 
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~ §§ 4036-4037], 


when made, will not have any validity. 

Premiums on official bonds. In the absence of 
legislative authority, the board of trustees of a 
village has no power to pay the premiums on the 
official bonds of its officers.12 

Absent or illegally dismissed officers. A munici- 
pal council may lawfully appropriate money for the 
payment of the salary of an officer or employee dur- 
ing the period of his illegal dismissal,!® and it is 
held that constitutional prohibitions of gifts of 
municipal funds are not violated by statutes requir- 
ing a municipality to pay such a claim,‘ or, in the 
ease of officers and employees engaged in military 
service, the difference between their salary and their 
military pay; but it is also held that a statute, 
which requires a municipality to pay salary to a duly 
elected officer for the period of time that the duties 
of the office were actually performed by another 
person claiming to have been elected to the office, 
is unconstitutional.1¢ 

[§ 4037] (2) Reimbursement for Losses or Ex- 
penses. Except in some jurisdictions,” an appro- 
priation made by a municipality to a municipal 
officer to reimburse or indemnify him for expenses 
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or losses incurred while in the performance of his 
duties is valid;1® and an agent or servant of a mu- 
nicipality is as much entitled to favorable considera- 
tion as its officers in a case of reimbursement,!® al- 
though, perhaps, he may not be so often placed in a 
position where he is required to act in a matter in 
which the corporation has an interest,2° or where 
the law demands action,?! as is the case with an 
officer. However, reimbursement may not be made 
in every case of loss to an officer or agent of a 
municipality ;?2 it can be made only when the act 
which caused the damage was one directly related to 
a matter in which the corporation was interested?* 
or was one in the actual discharge of his duty ;?* and 
this rule should be strictly adhered to.?5 

Legal expenses. A municipality cannot pay,?* nor 
ean the legislature authorize it to pay,?’ the ex- 
penses incurred by a public officer in defending him- 
self against a criminal prosecution. Also, the reim- 
bursement by a municipality of a public officer or 
candidate for public office of costs and expenses in- 
curred by him in civil suits or proceedings is’ 
illegal,?® unless the suit was for the benefit of the 
eity?® or involved a question of public interest.*° 


11. Selig vy. Philadelphia, 19 Pa. 
Dist. 907. 
12. Matter of Kenmore, 59 Misc. 


388, 399, 110 NYS 1008. 

“The board of trustees has no 
power, express or implied, to pay 
the premiums on the official bonds 
of its treasurer or other officers. In 
the absence of legislative authority 
‘to make such payments, the same 
are clearly illegal.’”’ Matter of Ken- 
more, supra, 

13. Doverspike v. Magee, 51 Pa. 
Super. 525. 

14. Jardot v. Rahway, (N. J. Sup.) 
127 A 799. ; 

15. Henn v. Mt. Vernon, 198 App. 
Div, 152, 189 NYS 851. 

[a] Reason for rule.—The consti- 
tution should be so interpreted as to 
afford the widest scope to the law- 
making power to provide for aid in 
the prosecution of a war in which the 
nation is engaged. Henn v. Mt. Ver- 
non, 198 App. Div. 152, 189 NYS 851. 

16. Stemmler v. New York, 179 N. 
YO 4735572 (NE 581. 

[a] Thus a statute providing that 
the comptroller of the city of New 
York shall furnish to the board of 
estimate and apportionment a certifi- 
cate that no part of the salary at- 
tached to the office of justice of the 
district court of the city had been 
paid to a person duly elected to that 
office during the time the office was 
unlawfully occupied by a person who 
claimed to have been elected thereto, 
who performed the duties of the 
office, and who received the salary 
attached thereto during his actual 
incumbency and before the right to 
the office had been determined against 
him by a competent tribunal, that 
such board shall ascertain the amount 
of the unpaid salary actually belong- 
ing to the duly elected justice and 
shall make a certificate of the amount 
thereof and that no part thereof has 
been paid to such justice, and that 
the comptroller, on such certificate 
and proofs being filed in his office, 
shall pay the amount thereof to such 
justice out of unexpended appropria- 
tions, or if necessary shall insert the 
amount in the tax levy for the next 
year, requires the city to pay its pub- 
lic money for a service never ren- 
dered and for which it was not liable 
and is violative of constitutional pro- 
visions prohibiting a city from giving 
any money to, or in aid of, any in- 
dividual or from incurring any in- 
debtedness except for city purposes. 
Stemmler v. New York, 179 N. Y. 473, 
72 NE 581. 

17. Heslep v. Sacramento, 2 Cal. 
580. : 


18. Conn.—Hotchkiss v. Plunkett, 
60 Conn. 2380, 22 A 535; Gregory v. 
Bridgeport, 41 Conn. 76, 19 AmR 485, 

Minn.—State y. Foot, 151 Minn. 130, 

Louis, 


186 NW 230. 

Mo.—Crow v. St. 174 Mo. 
125, 73 SW 623, 61 LRA 593. 

N. J.—State v. Hammonton, 38 N. 
J. L. 430, 20 AmR 404. 

R. I.—Sherman y. Carr, 8 R. I. 431. 

Tex.—Corsicana v. Babb, (Commn. 
A.) 290 SW 786 [rev (Civ. A.) 266 
Sw 196]. 

[a] 3n New York (1) it has been 
held that a statute which provides 
for the relief of tax collectors who 
have lost moneys collected by them, 
through the failure of a national 
bank, is invalid. Mercer v. Floyd, 24 
Misc, 164, 53 NYS 433. (2) However, 
it was subsequently held that a char- 
ter or statutory provision for pay- 
ment of a specific sum to a fireman 
orn his representative for injury or 
death while in the performance of 
duty is a part of the agreed com- 
pensation, in the nature of insurance, 
and so is not a gift of public money 
for a private purpose contrary to 
Const, art 8 § 10. Hammond v. Ful- 
ton, 220 Ni Y. 387, 115 NE 998, Ann 
Cas1917C 1137. 


19. State v. Foot, 151 Minn, 130, 
186 NW 230. 
20. State v. Foot, supra. 
21. State v. Foot, supra. 
22. State v. Foot, supra. 
23. State v. Foot, supra, 
24. State v. Foot, supra. 
25. State v. Foot, supra. 
[a] Reaso for view.—‘“An ex- 


tension of the rule, authorizing a dis- 
cretion in the use of public funds to 
reimburse for losses sustained by a 
municipal officer or servant because 
of his negligence, seems to us to es- 
tablish a dangerous precedent, and 
would have a tendency to make such 
officers and servants less careful in 
the discharge of their duties than 
when restrained by a feeling of re- 
sponsibility. Especially is this dan- 
ger near at hand in these days when 
so many municipal employees and 
officers are furnished with automo- 
biles by the municipality.” State v. 
Foot, 151 Minn. 130, 134, 186 NW 230. 


26. Kilroe v. Craig, 208 App. Div. 
98, 208 NYS 71. [aff 288 N. Y. 628 
mem, 144 NE 920 mem]. Compare 


Corsicana v. Babb, (Tex. Commn., A.) 
290 SW 736, 7387 (a city “is invested 
with the discretionary power to em- 
ploy attorneys to, defend one of its 
policemen against a criminal charge 
founded upon an act done by such 
officer in the bona fide performance 
of his official duties. In such a case 


155 NYS 39; 


the city is under no duty or obliga- 
tion to employ an attorney, or to in- 
demnify the officer for the payment 
of his fees; but, if it do employ the 
attorney, the’ municipality becomes 
legally bound to pay his compensa- 
tion’). } \ 
County officer cannot lawfully 
be reimbursed by a city for his ex- 
penditures in defending himself in a 
criminal prosecution. Kilroe v. Craig, 
208 App. Div. 938, 203 NYS 71 [aff 
238 N. Y. 628 mem, 144 NE 920 mem] 
(the expenditure confers no benefit 
upon the city, nor is it for a city 
purpose, but rather for the purely 
personal and private purpose of keep- 
ing the officer out of jail). 

27. Schieffelin v..Henry, 123 Misc. 
792, 206 NYS 172 [aff 215 App. Div. 
706 mem, 212 NYS 914 mem (aff 242 
N. Y. 581 mem, 152 NE 436 mem)]; 
In re Jensen, 28 Misc. 378, 59 NYS 
$33] {aff 44 App. Div. .509, 60 NYS 


28. Peet v.: Leinbaugh, 180 Iowa 
937, 164 NW 127; Castner v. Minne- 
apolis, 92 Minn. 84, 99 NW 3861, 1 Ann 
Cas 934; Matter of Fallon, 28 Misc. 
748, 59 NYS 849; Tynemouth Corp. v. 
Atty.-Gen., [1899] A. C. 293. 

[a] Election contest.—The reim- 
bursement by a city council, of a de- 
feated candidate for a public office, 
for expenses incurred in conducting 
an election contest, is.-an expenditure 
of public funds for a private purpose 
and therefore illegal. Castner v. 
bet iter rab 92 Minn. 84, 99 NW 
6 


1; 

{b] Defending unlawful payment. 
—The discretion of the council “can- 
not be carried to the extent of per- 
mitting the use of the funds of the 
corporation to pay costs and attor- 
ney’s fees incurred by a former offi- 
cer in an attempt to retain a sum of 
money. unlawfully obtained by him 
from such corporation while an offi- 
cer thereof. The discretionary 
powers of such officers, if permitted 
to be exercised in this manner, would 
wholly circumvent and defeat the 
purpose of the statute, and, instead 
of protecting the corporation against 
the unlawful appropriation of its 
funds, would allow the expenditure 
of many times the amount unlaw- 
fully appropriated in aiding the party 
at fault to retain the same.’ Peet 
v. Leinbaugh, 180 Iowa 937, 942, 164 
NW 127. 

29. Peters v. Justice, 75 Misc. 504, 
133 NYS 847; Stilwell v. New York, 
19 AbbPr (N. Y.) 376. 

30. Matter of Christey, 92 Misc. 1, 
Peters v. Justice, -75 
Mise. 504, 133 NYS 847. 
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‘[§ 4038] (3) Pensions and Insurance.** A mu- 
nicipal corporation may take out group*? or work- 
men’s compensation®* insurance for the benefit of 
its employees. Also, in most jurisdictions consti- 
tutional prohibitions are not violated by provisions 
for pensions to firemen, policemen, or other munici- 
pal employees,?* but in these jurisdictions a stat- 
ute authorizing the granting of pensions to persons 
who have retired,®* or to the widows of persons who 
have died,?* prior to the passage of the statute is 
unconstitutional, and in other jurisdictions the 
policy of the state as manifested by constitutional 
provisions is opposed to the granting of pensions** 
except to firemen.%8 

[§ 4039] d. Investigations, Campaigns, and Lobby- 
ing. A municipal corporation is without authority 
to incur indebtedness or appropriate funds for cam- 
paign expenses®® or, under some charters, for the 
expenses of extensive investigation by the mayor.*° 
It is generally,*! although not always,*? held that a 
municipal corporation is without authority to appro- 
priate or expend money to compensate or reimburse 
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[§§ 4038-4040- 
-a person for his services and expenses in endeavor-. 
ing to obtain the passage of state or federal legis- 
lation affecting the municipality. Likewise a mu- 
nicipal corporation cannot lawfully pay the cost or. 
expense of opposing the passage of a pending bill.** 

[§ 4040] e. Celebrations, Entertainments, and 
‘Sports. Unless authorized to do so by charter or 
statute,** a municipality has no power to imeur 
indebtedness or appropriate municipal funds for 
celebrations,*® even of patriotic holidays or anni- 
-versaries of historical events.*® Also, unless ex- 
pressly authorized,47 a municipal corporation 1s 
without power to incur indebtedness or approprl- 
ate public funds for the purpose of providing en- 
tertainment of any character*® for either its citi- 
zens’? or its guests;°° and regardless of its power 
to incur liability in the first instance, where the’ 
entertainment is provided and funds are raised un- 
‘der private auspices without official authorization, 
‘it is without power to devote public funds for the 
‘purpose of supplying a deficit in the funds raised.** 
_ While the legislature may expressly authorize a mu- 


31. Appropriation for firemen’s re- 
lief association see infra § 4042. 

32. State v. Memphis, 147 Tenn. 
658, 251 SW 46, 27 ALR--1257. vee 


33. Red Wing v.. Hichinger, 
Minn. 54, 203 NW 622. 

34. Ala.—Cobbs y. Home Ins, Co., 
18 Ala. A. 206, 91 S627. 


Ill—Hughes v. Traeger, 264 Ill. 
612, 106 NE 481. ‘ 

N. J.—Hayes v. Hoboken, 93 N. J. 
L. 432,108 A 868. 

N. Y.—Hammitt v. Gaynor, 144 
NYS 123. 

Pa.—Com. v. Walton, 


182 Pa. 373, 
38 A 790, 61 AmSR 712. ‘ 

[a] Reasons for rule.—(1) The 
creation of a firemen’s pension fund 
and the machinery for carrying out 
its provisions is governmental, and 
therefore does not yiolate Const. 
(1901) § 94, prohibiting the legis- 
lature from authorizing a city to 
lend its credit or grant public money 
to any individual, association, or cor- 
poration. Cobbs v. Home Ins. Co., 18 
Ala. A. 206, 91.S 627 [certiorari den 
207 Ala. 712, 91 S 922). (2) ‘The 
Pension Fund Act for city civil serv- 
ice employees is not void as an ap- 
propriation of public money for pri- 
vate use, or as allowing extra pay to 
public officers for services already 
performed, since the payments are in 
effect pay withheld to induce long- 
continued and faithful service and 
are for the public benefit. Hughes v. 
Traeger, 264 Ill. 612, 106 NE 481. 
(3) The granting of pensions is a 
public or city purpose because of 
the benefit to the public. service, 
through the incentive offered to 
faithful devotion to duty, and through 
retirement rather than the retention 
in service at full pay of servants 
who have outlived their usefulness, 
Hammitt v. Gaynor, 144 NYS 123. 

35. Mahon v. New York Bd. of 
Education, 68 App. Div. 154, 74 NYS 
172 [aff 171 N. Y. 2638, 68 NE 1107, 
89 AmSR 810]. 

36. Glasser v. Buffalo, 115 Misc. 
88, 187 NYS 337. 

37. State v. Kimmel, 256 Mo. 611, 
165 SW 1067; State v. Ziegenhein, 
oe Mo. 288, 45 SW 1099, 66 AmSR 

38. State v. Kimmel, 265 Mo. 611, 
165 SW 1067, 

39. Mines v. Del Valle, (Cal.) 257 
P 530 (campaign to secure favorable 
vote for bond issue); Shannon vy. 
Huron, 9S. D. 356, 69 NW 598 (cam- 
paign to secure the selection of the 
city as the capital of the state); 
Cluff v. Cameron, 22 OntWN 245 [aff 
23 OntWN 89] (‘Safety First Cam- 
paign’); Parent v. Ottawa, 21 Ont 
WN 264 (advocacy of particular as- 


14 Bush (Ky.) 


pect of question 


rate), ; 

40. Atty.-Gen. Vv. Wayne Cir, 
Judge, 157 Mich. 615, 122 NW 260. 

41. Valentine v. Robertson, 300 
Fed. 521; Henderson v. Covington, 
312; Mead v. Acton, 
139 Mass, 341, 1 NE 413. 

[a] | Leading case.—Henderson v. 
Covington, 14 Bush (Ky.) 312, is a 
leading case on the subject. Valen- 
tine v, Robertson, 300 Fed, 521. — 

[b] Increase of powers.—(1) A 
municipal corporation has no right 
to appropriate its revenues to obtain 
an inerease of its powers through 


persons sent by the city council to 


appear before the state general as- 
sembly and congress, Henderson vy. 
Covington, 14 Bush (Ky.) 312. (2) 
“The city of Juneau has the benefit 
of the aid of a delegate to Congress 
from the territory of Alaska, upon 
whom it may call for the furtherance 
of any necessary legislation in Con- 
gress. We hold that it has no au- 
thority, express or implied, to engage 
and pay for out of the public funds 
an emissary to go to Washington to 
lobby for the passage of the pend- 
ing bill to authorize the city to 
issue bonds for street improve- 
ments.’’ Valentine v. Robertson, 300 
Fed. 521, 525. 


42. Meehan v. Parsons, 271 Ill. 546, 
111 NE 529. 
[a] Case  criticized.— ‘‘The ap- 


pellees, as did the court below, rely 
upon Meehan v.- Parsons, 271 Iti. 
546, 111 NE 529, in which it was 
held that a city which must expend 
a large sum of money in building and 
rebuilding levees to protect itself 
against inundation, was not inhibited 
by public policy to authorize its 
mayor to endeavor to secure federal 
aid by obtaining an appropriation by 
Congress, and to pay his legitimate 
and reasonable expenses in inter- 
viewing members of Congress, and 
other services in securing such ap- 
propriation. In that case the Su- 
preme Court of the state reversed the 
decision of the Illinois Appellate 
Court and decided the point involved 
without reference to any reported 
case, or other authority, on the sub- 
ject of the implied powers of munici- 
pal corporations. Unless the decision 
is supported by some local statute 
or rule of interpretation of the 
powers of municipalities of the ex- 
istence of which the opinion does not 
advise us, we think that it is op- 
posed to the decided weight of au- 
thority as to the implied powers of 
municipal corporations.’ Valentine 
v. Robertson, 300 Fed, 521, 525. 

43. Leith v. Leith Harbour, etc.,, 


submitted to electo- 


Comrs., [1899] A. C. 508; Atty.-Gen.. 
v. Swansea, [1898] 1 Ch. 602. 

44.. Hubbard y. Taunton, 140 Mass, 
467, 5 NE 157; Schieffelin v, Hylan, 
i286 N. Y. 254, 140 NE 689 [dist 
Hodges v. Buffalo, 2 Den. (N. Y.) 110, 
as involving only the validity of. 
an expenditure in the absence of 
‘statutory authorization]; Cleveland 


-v. Coughlin, 16 OhNPNS 468; Morton 


v. Philadelphia, 4 Pa, Dist. 523; Tat-. 
ham v. Philadelphia, 11 Phila. (Pa.) 
276; Tagg v. Philadelphia, 18 Wkly 
NC -(Pa.) 09: ' 

' [a] Statute authorizing expendi- 
ture is valid.—Schieffelin v. Hyian, 
2386 N. Y. 254, 140 NE 689. 

45. New London v. Brainard, 22 
Conn, 552; Gerry v. Stoneham, 1 Allen 
‘(Mass.) 819; Hood v. Lynn, 1 Allen 
(Mass.) 103; Tash v. Adams, 10 Cush. 
(Mass.) 252; Hodges v. Buffalo, 2 
Den. (N. Y.) 110; Love v. Raleigh, 
ie N. C. 296, 21 SE 503, 28 LRA. 

46. See cases supra note 45. : 

47. McMillan v. Winnipeg, (Man.) 
45 DomLR 351, [1919] 1 WestWkly 
591; Davis v. Winnipeg, 17 DomLR 
406, 28 WestLR 93, 6 WestWkly 703- 
fare dism 24 Man. 478, 28 WestLR 


[a] The word “gnests,” as used 
in a_charter provision authorizing 
the council to expend money for the 
‘reception and entertainment of im- 
portant guests, means people who 
‘are received and entertained by the 
council itself in its official capacity 
and does not include visitors who 
‘are entertained as guests of an as- 
sociation. McMillan v., Winnipeg,. 
\(Man.) 45 DomLR 351, [1919] 1 West 
\Wkly 591. 

48. Matter of Kenmore, 59 Misc. 
388, 110 NYS 1008. 

49. Kennedy v. Nevada, (Mo. A.) 
281 SW 56; Stegmaier v. Goeringer, 
'218 Pa. 499, 67 A 782, 11 AnnCas 9738: 
Com. v. Gingrich, 21 Pa. Super. 286. 
See Historical Pageant Assoc. v. 
Philadelphia, 260 Pa. 447, 103 A 824 
(instructive entertainment consisting 
of a series of historical pageants). 

50. Mich.—Black v, Detroit, 119 
Mich. 571, 78 NW 660, 

Mo.—Kennedy v. Nevada, (A.) 281 
SW 56. : 

N, Y.—Gamble v. Watkins, 7 Hun 
448; Hodges v. Buffalo, 2 Den. 110. 

Oh.—Stem y. Cincinnati, 9 OhS&CP 
45, 6-OhNP 15. ; 

Pa.—Stegmaier v. Goeringer, 218 

67 A 782, 11. AnnCas. 973; 


Pa. 499, 
Com. v,. Gingrich, 10 Pa.-Dist.. 747; 


25, PBs o CO. sb TO, Del. Co. 331, 7% 
Montg. Co. 2. 
51. Historical Pageant Assoc. v. 


Philadelphia, 260 Pa. 447,'103 A 824; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


hey 


| 
| 
| 


§§ 4040-4042] 


nicipal corporation to incur indebtedness for the 
acquisition of a golf course, to be impartially con- 
ducted in the interest of the local publie,®? authority 
on the part of the municipality to incur indebtedness 
for this purpose will not be implied from general 
powers conferred on it.5* Also, a grant of money 
in aid of a winter sports carnival has been held not 


-to be within the charter powers of a city.®4 Consti- 
tutional prohibitions against gifts of municipal | 
money or property®> must be observed by the legis- 


lature in providing for the use of a municipal play- 
ground for an outdoor exhibition, game, or contest 
at which an admission is charged.®¢ 

[§ 4041] f. Schools, Colleges, and Libraries.*” 


The establishment and maintenance of schools being | 


a municipal purpose,®® an appropriation of funds 
for the support of schools is for a municipal pur- 


pose.®? When authorized by statute municipal funds © 
may be appropriated to a textile school,®° a manual 
training school,*! a reform school,®* or a free li- | 
However, in pledging its revenues for | 
school purposes, a municipality must keep within | 
‘the authority conferred by charter or statute.® 
Also, a municipal corporation cannot, in violation | 


rbrary.62 
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of constitutional provisions, make a gift to a school 
district which is a separate and distinct political 
subdivision,®> nor can the legislature authorize it to 
do so;®° but where the right of a municipality to 
contribute to an educational institution is ques- 
tionable, a presumption arises that its disposition 
of publie funds is a payment or exchange for value 
rather than a gift.6* Donations by a municipality 
to a state normal college are upheld when author- 
ized by a valid statute;®* but not otherwise.®® 

[§ 4042] g. Aid of Welfare, Charitable, or Reli- 
gious Associations or Institutions. An appropria- 
tion or expenditure of money by a municipality in 
aid of a welfare or charitable association or insti- 
tution is valid when authorized by charter or statu- 
tory provision’? and not prohibited by constitutional 
provision,” but of course not when it falls within 
a constitutional prohibition and the construction 
placed thereon.’? Some constitutional provisions 
prohibit the use of municipal funds in aid of any 
church, sect,,denomination, or sectarian institution.”? 
Hxcept in some jurisdictions,’* a municipal appro- 
priation or concession to a firemen’s relief asso- 
ciation,’® as well as a statute authorizing or requir- 


Blankenburg v. Philadelphia, 20 Pa. 
DISEL 532. 

52. Bradentown vy. State, 88 Fla. 
381, 102 S 556, 36 ALR 1297. 
53. Bradentown v. State, supra. 
54. McMillan v. Winnipeg, (Man.) 
= DomLR 351, [1919] 1 WestWkly 

591. 

55. See supra § 4031. 

56. See cases infra this note. 

[a] 
7,1907 (P. L. p 280), § 3, as amended 
by Act April 7, 1908 (P. L. p 165), 
authorizing the board of public play- 
ground commissioners to grant per- 
mits for the use of a playground for 
an outdoor exhibition, concert, game, 
or contest, 
might deem proper, and to allow the 
holder of such permit to charge an 
admission fee, was held obnoxious 
to Const, art 1 par 19, forbidding a 
city to give away money or property 
to, or in aid of, any individual, and 


par 20, forbidding a donation of land. 


or an appropriation of money by a 
municipal corporation for the use of 
any society, association, or corpora- 
tion. Strock v. Hast Orange, 77 N. J. 
L. 382, 72. A 34. (2) Subsequently 
the statute was amended so as to 
obviate constitutional 


279) approved April 7, 1909 (P. L. 
p 76), that the board of playground 
commissioners in any city shall have 
power to arrange for giving outdoor 


exhibitions and contests in the play-: 


grounds, a playground not to be used 


-in such manner for more than two 


days in each week, nor for a total, 
period of more than eight hours, and 


-the board itself being given power to 


charge and collect a reasonable ad- 
mission fee in order to provide the 


funds, in whole or in part, necessary 


“Miss. 337, 53 S 681, 


to improve, maintain and police the 
playground or recreation places _un- 
der its control. Strock v. Hast 
Orange, 80 N., J. L. 619, 
1951 [aff 82 N. J. L. 543, 
826]. 
57. Cross references: 
Municipal aid to educational institu- 
tion beyond corporate limits see 
infra § 4045. y 
Publie aid to private or sectarian 
educational institutions generally 
see Colleges and Universities §§ 
10-18; Schools and Sehool Districts 
[85 Cyc 814]. 
58. Turner vy. Hattiesburg, 93 
59. New York City College_v. 
Hylan, 205 App. Div. 372, 199 NYS 
804 [aff 120 Misc. 314, 199 NYS 634, 
and: aff 236°N. Y. 594 mem,.142 NE 


| 76; 
In New Jersey.—(1) Act May. 


upon such terms as it: 


objection, it: 
being provided by the supplement to 
the Playground Act of 1907 (P, L. p! 


297 mem]. 

60. Hanscom y. Lowell, 165 Mass. 
419, 43 NE 196. 

61. Maxcy v. Oshkosh, 144 .Wis. 
oe 128 NW 899, 1136, 31 LRANS 
7 : 


62. Livingston County v. Darling- 
ton, 101 U. S. 407, 25 L. ed. 1015. 
63. Hunt v. Palmerston, 5 Ont. L. 
Chappel v. Sydney, 44 N. S. 27 


[app allowed 43 Can. S. C. 478]. 


64. Cleveland School Furniture Co. 
Nea geteee Ne 146 Ala. 559, 41 S 
862. 

65. Cleveland vy. Cleveland City’ 


School Dist. Public Library Bd., 94 
Oh. St. 311, 114 NE 247. 
66. Cleveland v. Cleveland City 


School Dist. Public Library Bd., 
supra. 
67. Southwestern Presb. Univ. v. 


259 SW 
93 


Clarksville, 
550. 

68. Turner v. 
Miss. 337, 53 S 681. 

69. Eastern Illinois State Normal 
School vy, Charleston, 193 Ill, A. 600 
{aff 271 Tll. 602, 111° NE 573, LRA 
1916D 991}. 

70. Indianapolis v. Indianapolis 
Home for Friendless Women, 50 Ind. 
215: Myer vy. Children’s Aid Assoc., 
73 Ind. A. 489, 127 NE 835; McMillan 
v. Winnipeg, (Man.) 45 DomLR 351, 
[1919] 1. WestWkly 591. 

[a] Homes for friendless women. 
—Under legislative direction fines 
from certain sources may be applied 
to the support of homes for friend- 
less women. Indianapolis v. Indian- 
apolis Home for Friendless Women, 
50 Ind, 215. 


149 Tenn. 256, 
Hattiesburg, 


{b] Sailors’ relief fund.—A grant 
to the ‘Mercantile Sailors’ Relief 
Fund,’ a charitable institution of a 


permanent character, is within the 
powers of a city authorized by char- 
ter to grant aid to charitable insti- 
tutions. McMillan Vv. Winnipeg, 
(Man.) 45 DomLR 351, [1919] 1 West 
Wkly 591. 

{c] Particular organizations held 
not charitable institutions within the 
meaning of charter or statutory pro- 
visions authorizing a municipality 
to grant aid to charitable institu- 
tions. McMillan v. Winnipeg, (Man.) 
45 DomLR 351, [1919] 1 WestWkly, 


591; Re Homan, 43 Ont. L. 632, 45 
DomLR 147. | 
71. Bourland y. Pollock, 157. Ark. 


538, 249 SW 360; Peo. v. Fitch, 154 
N. Y. 14, 47 NE 9838, 38 LRA 591. 
See Valdosta v. Harris, 156 Ga. 490, 
119 SE 625 (reciting a constitutional 
prohibition expressly excepting purely: 
charitable purposes). 

[a] Reasons assigned in one case 


cious, 


for sustaining a grant of aid to a 
so-called ‘‘Welfare Association’ were 
that the organization was merely a 
committee and not a “eorporation, 
association, institution or individual’ 
within the meaning of a constitu- 
tional prohibition, that the work car- 
ried on by the organization was gov- 
ernmental in charaeter and such as 
the municipality itself might do di- 
rectly and therefore it might adopt 
the Welfare Association as its agency 
and instrumentality for the doing of 
the work, and that. the framers of 
the constitution did not have in mind 
the prevention of municipal aid to 
committees, or other quasi-municipal 
governmental agencies, to carry out 
the purpose of municipal government. 
Bourland vy. Pollock, 157 Ark, 538, 249 
SW _ 360. 

[b] In New York the constitu- 
tion provides that the restrictions 
imposed thereby shall not prevent 
municipalities from making such pro- 
visions for the aid and support of 
their poor aS may be authorized by 
law, but aside from this exception it 
eliminates all considerations of grati- 
tude and charity as grounds for the 
appropriation of public moneys. 
Stemmler v. New York, 179 N. Y. 
473, 72 NE 581; Mahon v. New York 
Bd. of Education, 171 N. Y. 263, 63 
NE 1107, 89 AmSR 810. 

72. State v. New Orleans, 50 La. 
Ann. 880, 24 S 666; Wilkesbarre City 
Flonpital vy. Luzerne County, 84 Pa. 

73. See Savannah vy. Richter, 160 
Ga. 177, 127 SE 148 (construing 
Const. sart; L$ el par 14; TE.) [99 y 


p 1294), 

[a] The Salvation Army, char- 
tered for the spiritual, moral, and 
physical reformation of the working 
classes, the reclamation of the vi- 
criminal, ete, the visitation 
of the poor, lowly, and sick, the 
preaching of the Gospel, and the 
dissemination of christian truth by 
means of open air and indoor meet- 
ings, is a  seetarian institution, 
within the meaning of the constitu- 
tional prohibition. Bennett v. La 
Grange, 158 Ga. 428, 112 SE 482, 22 
ALR. 1312. 

74. State v. Wilmington, (Del.) 
134 A 694. And see Taylor v. Smith, 
138. Del. Ch. 39, 115 A’ 4065, 13. Del. 
Ch. 57, 115 A 413 (granting a pre- 
liminary injunction on the assump- 
tion that the payment is a gratuity, 
but not finally deciding the ques- 


tion). 
75. Com. v, Barker, 211 Pa. 610, 
61 A 253. 5 ‘ 


Pensions see supra § 4038. 
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ing it,” is valid, unless the statute is so worded 
as to allow participation in the relief fund hy fire- 
men who are residents of the municipality, even 
though they may never have rendered service to 
that particular municipality.” Municipal aid to 
hospitals has been sustained.’® 

[§ 4043] h. Aid of Private Manufacturing Estab- 
lishment.?® In the United States, a municipal cor- 
poration cannot incur indebtedness or grant money 
for the purpose of encouraging the establishment 
of a private manufacturing enterprise,®*° nor can 
the legislature authorize it to do so.8t In Ontario 
municipal councils have no inherent right to aid 
industries at the cost of the municipality ;*? but 
they have been granted limited power by the legis- 
lature to promote manufactures by granting aid. in 
the form of a bonus,®* provided the bonus is not 
granted as an inducement to secure the removal of 
a business already established elsewhere in the 
province.§+ 

[§ 4044] i. Indebtedness Incurred before Incorpo- 
ration. Unless expressly authorized by legislation, 
a municipality has no authority to appropriate 
money for the payment of expenses incurred by in- 
dividuals, prior to its corporate existence, in procur- 
ing the passage of its charter.8® The legislature, 
however, may impose on a municipal corporation 
debts contracted by it before it was lawfully in- 
corporated,®* and may, when granting a new charter 
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i 


eat 


r§§ 4042-404 


to, and changing the name of, a municipality, ex- 
pressly provide for the payment of liabilities previ- 
ously incurred.®* 

[§ 4045] j. Expenditures beyond Corporate Lim- 
its. The power of a municipality to make expendi- 
tures for corporate purposes is ordinarily not limited 
to expenditures within its corporate limits.°& How- 
ever, a municipal corporation has no authority to. 
expend corporate funds to operate a ferry outside 
of its corporate limits for the purpose of promoting 
and stimulating trade and business;%° it cannot law- 
fully agree to compensate a sexton of a cemetery 
situated beyond the corporate limits and not owned 
by it;®° and a statute providing that the board of 
trustees of a village may provide for the public 
inspection and parade of the fire department at 
an annual expense does not authorize the board 
of trustees to appropriate money for the purpose 
of enabling the fire department to participate in a 
parade held outside the village limits.®+ 

[§ 4046] k. Other Matters.°? In addition to the 
matters previously mentioned,®? it is held that a 
municipal corporation may appropriate money or 
incur indebtedness for the development of natural 
municipal resources for manufacturing purposes ;° ° 
enforcement of a liquor law; the establishing and 
conducting of liquor dispensaries;°* the necessary 
purchase of real property;°’ the erection or con- 


Tenn.—East 


76. Peo. v. Metz, 120 App. Div. 565, 
104 NYS 1115, 


77. Taylor v. Mott, 123 Cal, 497, 
56 P 256. 
78. In re San Francisco, 191 Cal. 


172, 215 P 549; Le Bourgeois v. New 
Orleans, 145 La. 274,°82 S 268; Re 
Larner, 20 OntWN 486, 

{a] Thus (1) a contract by a city 
in imperative need of, but with no 
funds wherewith to build, a tuber- 
culosis hospital, with a benefactress, 
who donates a certain sum for the 
construction of a building and en- 
dowment fund for maintenance of the 
hospital, whereby the city agrees 
perpetually to dedicate a site for the 
hospital and perpetually appropriate 
a certain sum annually for its main- 
tenance, is not void as a grant of the 
city’s funds and property in violation 
of Const. art 58. Le Bourgeois v. 
New Orleans, 145 La. 274, 82 S 268. 
(2) A city’s contract to advance to 
a neighboring county the total cost 
of building additional county hospital 
units for the care of the city’s tu- 
berculosis patients, to be held in a 
special fund, from which the county 
was to deduct an annual allowance 
for deterioration, is one for the es- 
tablishment of a fund to be dis- 
bursed for a purpose provided by 
law, and is not in violation of Const. 
art 4 § 31, inhibiting loans of money 
or credit, pledges of credit, or gifts 
by the city. In re San Francisco, 
191 Cal. 172, 215 P 549. (3) A con- 
stitutional provision prohibiting a 
municipality from becoming a stock- 
holder in a corporation does not pre- 
vent the legislature from authoriz- 
ing a city to become interested in, 
and contract with, a charitable or- 
ganization for the management of a 
hospital to provide medical aid for 
indigent sick persons. Zanesville v. 
Crossland, 8 Oh. Cir. Ct. 652, 4 Oh. 
Cir. Dec. 363. 

79. Aid of private corporations 
see infra §§ 4092-4095. 

80. Sutherland-Innes Co. v. Evart, 
86 Fed. 597, 30 CCA 305. 

[a] Payment on completion of 
building.—A provision of a lease by 
a city of its land that the city shall 
deposit with a third person a sum of 
money belonging to the city, to be 
paid over to the lessee when a build- 


ing to be erected by the lessee for 
manufacturing purposes is completed. 
is invalid as an attempt to use public 
money for the furtherance of a pri- 
vate enterprise. McManus v. Pe- 
toskey, 164 Mich. 390, 129 NW 681. 

81. U. S.—Cole v, La Grange, 113 
U. S. 1, 5 SCt 416, 28 L. ed.-896 [aff 
19 Fed. 871]; Parkersburg v. Brown, 
106 U. S. 487, 1 SCt 442, 27 L. ed. 238; 
Citizens Sav., etc., Assoc. v. Topeka, 
20 Wall. 655, 22 L, ed. 455; Suther- 
land-Innes Co. v. Evart, 86 Fed, 597, 


30 CCA 305; Citizens’ Sav. Assoc. 
v. Topeka, 5 FEF. Cas. No. 2,734; 3 
Dill. 376; Commercial Nat. Bank v. 


Iola, 6 F. Cas. No. 3,061, 2 Dill. 353. 
TIll.—English v. Peo., 96 Ill. 566. 
Kan,.,—Central Branch Union Pac. 

R. Co. v. Smith, 23 Kan. 745; Cleve- 

land Nat. Bank v. Iola, 9 Kan. 689. 
Me.—Allen v. Jay, 60 Me. 124, 11 

AmR 185. 

Nebr.—Getchell v.. Benton, 30 Nebr. 
870, 47 NW 468. 

N. Y.—In re Eureka Basin Ware- 
house, etce., Co., 96 N. Y. 42; Weis- 
pe v. Douglas, 64 N. Y. 91, 21 AmMR 

Oh.—Kissell v. Columbus Grove, 11 
“4 Dec. (Reprint) 501, 27 CincLBul 

82. Re Alliston, 38 Ont. L. 579, 35 
DomLR 128 [aff 38 Ont. L. 341, 34 
DomLR 294]. 

83. Re Alliston, supra; Re Inglis, 
9 Ont. L, 562, 5 OntWR 489. 

84. Re Alliston, 38 Ont. L. 579, 
85 DomLR 128 [aff,38 Ont. L.. $41, 
384 DomLR 294]; Re Markham, 3 Ont, 
L. 609, 1 OntWR 289; Re Wolfen- 
den, 5 OntWN 901; Re Black, 5 Ont 
WN 67, 25 OntWR 17. 

85. Frost v. Belmont, 6 Allen 
(Magss.) 152. 

Expenses in procuring passage of 
legislation generally see supra § 4039. 

86. Cooper v. Springer, 65 N. J. L. 
594, 48 A 605. 
cae Peo, v. San Francisco, 21 Cal. 

Effect of new charter on existing 
liabilities generally see supra § 157 
InP4snoe Jy 

ss. N. Y.—In re New York, 99 N. 
Y. 569, 2 NE 642; Peo. v. Kelly, 76 
NV VoteTai ; 

Or.—Churchill v. Grants Pass, °70 
Or. 288, 141 P 164. 


Tennessee Univ. v. 
Knoxville, 6 Baxt. 166. 
Wash.—In re Wooley, 75 Wash. 
206, 134 P 825, : 
Man.—McMillan v. Winnipeg, 45 
DomLR 351, [1919] 1 WestWkly 591. 
[a] Rule applied to an indebted- 
ness or expenditure for: (1) A drain- 


|}age. ditch partly within and partly 


without the town. In re Wooley, 75 
Wash. 206, 134 P 825. (2) A supply 
of water obtained outside of, and 
conveyed into, a city. In re New 
York, 99, N..¥.-569, 2 NE 442. ./@) 
A railroad partly within and partly 
without the municipal boundaries. 
Churchill v. Grants Pass, 70 Or, 283, 
141 P 164. (4) A bridge connecting 
two cities, Peo. v. Kelly, 76 N 
475, 5 AbbNCas 388. 
educational. institution just outside 
the city limits. East Tennessee 
sd a v. Knoxville, 6 Baxt. (Tenn.) 


89. Jacksonport v. Watson, 338 
Ark, 704; In re Wooley, 75 Wash. 206, 
134 P 825. 

90. Holley v. Mt. Vernon, 141 App. 
Div. 828, 126 NYS 460 (where the 
legislature had not authorized the 
municipality to own and control a 
cemetery either within or without 
she luniss of Ens, Bie 

F atter of Kenmore, 59 Misc. 
388, 110 NYS 1008. : " 

[a] Reason for rule.—‘“This in- 
spection and parade is for the benefit 
of the village, and not merely to 
provide a gala day or outing for the 
fire department; and the law does 
not contemplate that any portion of 
the money so appropriated shall be 
expended for the purpose of enabling 
the fire department of the village of 
Kenmore to take part in a parade in 
the city of Buffalo.” Matter of Ken- 


(5) Aid to an 


ye 59 Mise, 388, 3898, 110 NYS 
92. Payment of bounties see 


Bounties §§ 3, 4. 

93. See supra §§ 4031-4045. 

94% Hackett v. Ottawa, 99 U. S. 
86, 25 L. ed. 363. 

950: Dunn, . vy. 132 
Mass. 436. 

96. Equitable Loan, etc. Co. v. 
Edwardsville, 143 Ala, 182, 88 S 1016, 
11 AmSR 34, ah 

97. Allen v, La Fayette, 89 Ala. 


Framingham, 


SESE OE RES ICES SA EE EES EE EONS Da Be sl Se ee i ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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: 


struction of a memorial to soldiers and sailors ;°8 
and the payment of the expense of a bond issue and 
sale,°® or such minor expenses as are necessary to 
make common lands rentable. Also, a statute pro- 
viding that, on the creation by popular vote of anti- 
saloon territory, unearned license fees shall be re- 
turned is not invalid as compelling a municipality 
to incur a debt;? and a statute making the city 
holding a, local option election defendant in a con- 
test thereof is not void as requiring it to expend 
public money for a private purpose,® the only expen- 
diture, if any, devolved on it being payment of. 
costs.4 On the other hand, it is held that it is be- 
yond the power of a municipality to appropriate 
funds or incur indebtedness for the purpose of 
having serip engraved;> contributing to the main- 
tenance of an organization of the municipalities of 
the state;° defraying the expenses of a committee 
to represent the municipality at a convention of mu- 
nicipalities ;7 paying for advertisements published in 
newspapers not designated as official ;° defraying the 
expense of imprisoning persons charged with 
felonies ;° assisting in the maintenance of the Na- 
tional Guard of the state;?° or aiding individuals 
who have sustained property losses from fire.1! It 
is held that, as against a judgment creditor of the 
municipality, the council is without authority to 
appropriate money to pay interest on municipal 
bonds and accounts as an item of expenditure for 
the administration of governmental purposes./? 

Fire apparatus. A municipality under its general 
charter powers has authority to provide the means 
necessary for the extinguishment of fires,1* and 
pledge the municipal credit therefor,'t unless the 
creation of municipal indebtedness is forbidden.1® 


641, 8 S 30, 9 LRA 497; Richmond, | A. 485. 
etce., Land, etc., Co. v. West Point, 
94 Va. 668, 27 SE 460. And see Chi- 
eago vy. Union Trust Co., 138 Ill. A, 11. 
545 (purchase, authorized by law, of 


supra § 4033 
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‘amount of municipal indebtedness. 


Donation of site for armory see 


Lowell v. Boston, 111 Mass. 
454, 15 AmR 389; Com, v, Brown, 15 22. 


[44 C.J.] 1117 


Rewards for apprehending criminals. It is gen- 
erally,?® but not always,!” held that a municipality 
has no authority to appropriate money to the pay- 
ment of rewards for the apprehension of criminals. 

[§ 4047] 3. Limitation of Amount'*—a. Constitu- 
tional and Statutory Provisions Generally—(1) Ex- 
istence and Repeal. In many,}® although not all,?° 
states there are constitutional limitations upon the 
Also, in some 
jurisdictions there are statutory limitations.?!. The 
adoption of a constitutional provision limiting the 
indebtedness of municipal corporations will, of 
course, operate to repeal any inconsistent provi- 
sions contained in existing charters;2?2 but a con- 
stitutional restriction merely upon the power of the 
legislature to permit the indebtedness of a munici- 
pal corporation to exceed a stated percentage of 
the value of its taxable property* will not operate 
to repeal a clause in a preéxisting charter limiting 
the amount of the indebtedness to a less per cent.** 
A statutory restriction may be removed by subse- 
quent legislation.2> The rules governing the repeal 
by implication of statutes generally”® are applicable 
to statutes of this character.?? 

[§ 4048] (2) Application. General statutes of 
limitation of this kind bind all municipalities not 
having special authority from the same source;7® 
but they do not apply to cities operating under 
special?® or home rule®® charters; and a limitation 
upon the indebtedness of a class of municipalities 
is of course not applicable to municipalities not 
within the class.*t Restrictions as to indebtedness 
for general purposes are sometimes held not tc 
apply to indebtedness incurred for special objects.?? 
At any rate a special provision, constitutional or 

20. Wharton v. Greensboro, 146 
N. C. 356, 59 SE 1043. 

21. See statutory provisions; and 


infra §§ 4048-4066. 
Scott v. Davenport, 34 Iowa 


property sold for unpaid special as- 
sessments). 

98. Parsons v. Van Wyck, 56 App. 
Div. 329, 67 NYS 1054; Hill v. Rob- 
erts, 142 Tenn, 215, 217 SW 826. 

99. Miller v. Park City, 126 Tenn. 
427, 150 SW 90, AnnCas1913E 83. 

1. Davis v. Rockport, 213 Mass. 
279, 100 NE 612, 48 LRANS 1139. 

Be Peo, Vv: McBride, 234 Ill, 146, 
cee 865, 128 AmSR 82, 14 AnnCas 

3. State v. Thurman, 268 Mo. 537, 
187 SW 1190. 

4 State v. Thurman, supra 
ear Cheeney v. Brookfield, 60 Mo. 

6. State v. Semple, 112 Oh. St. 559, 
148 NE 342. 

[a] Conference of municipalities. 
—‘‘There is no express provision of 
the charter of the city of Cleveland 
relative to the contribution from the 
treasury of the city to a fund made 
up of contributions of various mu- 
nicipalities for the purposes enu- 
merated in the constitution of the 
‘Conference of Ohio Municipalities,’ 
and no general provision from which 
authority may be inferred to expend 
the funds of the city to assist in 
creating and maintaining an organi- 
zation with offices and officers en- 
tirely separate from those of the 
city, selected by representatives of 
various municipalities of the state, 
with salaries and expenses also fixed 
by them.” State v. Semple, 112 Oh. 
St. 559, 561, 148 NE 342. 

7, Waters  v. Bonvouloir, 172 
Mass. 286, 52 NE 500. 

8. Fagen v. Hoboken, 85 N. J. L. 
297, 88 i 1027 [rev 84 N. J. L. 226, 


86 A 1025]. 

9. Corbin v. Davis, 193 Ky. 391, 
236 SW 564. 

10. Knapp v. Kansas City,:48 Mo. 


Pa. Dist. 582; Feldman v, Charleston, 
23 S. C.'57,'55 AmR® 6: 

12. Anniston y. Hurt, 140 Ala. 394, 
37 S 220, 103 AmSR 45. 

13. See cases infra note 14. 

14. U. S.—Desmond v. Jefferson, 
19 Fed. 483. 

a een ch ee nVia Rumsey, 63 
Ala, 85 

Kan. age let v. Senaskinie ear: 50 
Kan. 578, 32 P 913; Stewart v. Kan- 
sas Town Co.; 50 Kan..553, 32 P 


121; Burrton v. Harvey County Sav. 
Bank, 28 Kan, 390 
4 Morr aieanen v. Taunton, 19 Pick. 
85. 

Vt.—Van Sicklen v. Burlington, 27 
Vt.° 70. 

15. Hudson v, Marietta, 64 Ga. 
286. 

16. Crofut v. Danbury, 65 Conn. 


294, 32 A 365; Murphy v. Jackson- 
ville, 18 Fla. 318, 43 AmR 323; Pat- 
ton v. Stephens, 144 Bush (Ky.) 324, 

17.°* York ‘v.' Forscht, 23 Paj' 391. 

18. Express limitations of -bonded 
indebtedness see infra § 4159. 

19. See constitutional provisions; 
and infra §§ 4048-4066. 

{a] The purpose (1) of such a 
limitation is to prevent municipali- 
ties from improvidently contracting 
debts for other than ordinary current 
expenses of administration, and to 
minimize the mischievous conse- 
quences to the taxpayers of extrava- 
gance in city expenditures. Levy v. 
McClellan, 196 N. Y. 178, 89 NE 569 
[cert questions answered Fleisch- 
mann Realty, ete., Co. v. McClellan, 
132 App, Div. 913, 116 NYS 1087]. 
(2) "This provision of the Consti- 
tution was adopted for the sole pur- 
pose of thwarting majorities, and 
ee) protection to a minority.” C. 

B. Nash Co. y.. Council Bluffs, 174 
Fed. 182, 184 (lowa constitution). 


208; List v. Wheeling, 7 W. Va. 501. 

23. See infra § 4053. 

24. East St. Louis v. Peo., 124 Ill. 
655, 17 NE 447, 

25. Amey v. Allegheny City, 24 
How. (U._S.) 364, 16 L. ed. 614; 
Wharton v, Greensboro, 149 N. C. 62, 
62 SE 740. 

Curative statutes see infra § 4091. 

26. See Statutes [36 Cyc 1071}. 

27. Walla Walla v. Walla Walla 
Watern’Co., 172° U.S. 4. 19 SCt 27,43 
L. ed. 841; Brookes v, Oakland, 160 
Cal. 423, 117 P 4838; Ladd v. Gambell, 
3b O7r.1398, b9SP. 123. 
eae Moore v. Walla Walla, 60 Fed. 

29. Miller v. Glenwood, 188 Iowa 
514, 176 NW 38738; Reed v. Cedar 
Rapids, 136 Iowa 191, 113 NW 773. 

30. American Electric Co. Vin 
Waseca, 102 Minn. 329, 1183 NW 899. 

31. Sweet v. Syracuse, 60 Hun 28, 
14 NYS 421 [aff 11 NYS 114 (rev on 
other grounds in 129 N. Y. 316, 27 
NE 1081, 29 NE 289)]; Comstock v. 
Syracuse, 5 NYS 874. 

[a] Determination of class. — 
Where a constitutional provision pre- 
scribes different debt limitations for 
municipalities having less, and those 
having more, than a prescribed popu- 
lation and is silent as to the means 
of ascertaining the population of a 
particular municipality, the popula- 
tion may be ascertained by any 
means properly serviceable to that 
end and need not be ascertained 
solely according to the preceding 
federal census. Ryan vy. Tuscaloosa, 
155 Ala. 479, 46 S 688. 

32. U. S—Hitchcock v. Galveston, 
96 U. S, 341, 24 L. ed. 

Iowa. “Rice v. Keokuk, 


579. 
Ky.—Warren v. Newport, 64 SW 
852, *93 KyL 1006. 


15 Iowa 
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statutory, may authorize a transgression of a gen- 
eral limitation,?* as for certain special purposes** 
or where, in case of emergency, the public health 
or safety shall so require;*® but an exception allow- 
ing a city to exceed a general limit for a particular 
purpose does not apply to indebtedness for any 
other purpose,*° and any applicable limitation of 
the amount of indebtedness for a special purpose 


must be observed.*7 Sometimes 


makes special provision in reference to municipali- 
ties which, at the time of its adoption, have an 
ageregate indebtedness exceeding the general limita- 
tion prescribed.38 Where the territory of a munici- 
pal corporation proper and that of another political 
body are coincident in whole or in part, constitu- 
tional or statutory debt limitations are applicable 


to each separately,®® and each may 


pia Re v. Loonie, 54 Tex. 
Te 

Wash.—Petros v. 13 
Wash. 423, 43 P 361. 

fa] School and library bonds are 
not within a charter limitation con- 
strued to operate only upon indebted- 
ness for strictly municipal purposes 
and activities. Atty.-Gen. v. Thomp- 
son, 168 Mich. 511, 134 NW 722 [foll 
Detroit v. Engel, 207 Mich. 106, 173 
NW 547]. 
..83. U. S—Amey v. Allegheny 
City, 24 How. 364, 16 L. ed. 614. 
. Ky.—Harris v. Morganfield, 201 Ky. 
588, 257 SW 1032. 
Mass.—Hixon v. Gould, 181 Mass. 
567, 64 NE 409. 


Vancouver, 


Mich.—Atty.-Gen. v. Lindsay, 178 
Mich. 524, 145 NW 98. 
Mont.—Edwards yv. Helena, 58 


Mont. 292, 191 P 387. 

N. J.—Stroud v. Consumers’ Water 
Co., 56 N. J. Li. 422, 28 A 578. 

R. I.—Peabody v. Westerly Water 
Works, 20 R. I. 176, 37 A 807. 

S. C.—Lueas v. Barringer, 120 S. C. 
68, 112 SE 746. 

Utah.—Peo. v. Salt Lake City, 23 

Lindsay, 178 


Utah 13, 64 P 460. 

34. Atty.-Gen.  v. 
Mich. 524, 145 NW _ 98; Idwards v. 
Helena, 58 Mont. 292, 191 P 387; 
Lucas v. Barringer, 120 S. C, 68, 112 
SE 746 (certain cities). 

Public utilities, works, or improve- 
ments see infra § 4062. 


35. Harris’ v. Morganfield, 201 
Ky. 588, 257 SW 1032; Samuels v. 
Clinton, 184 Ky. 97, 211 SW _ 567; 


Marion v. Haynes, 157 Ky, 687, 164 


Sw 79. 

What constitutes emergency. 
—(1) “The question of emergency 
must be determined in each case from 
the particular facts of that case.” 
Samuels v. Clinton, 184 Ky. 97, 103, 
102, 105, 211 SW 567. (2) “While we 
will not undertake to lay down a rule 
by which an emergency under section 
158 of the Constitution is to be de- 
termined in every case, it is apparent 
that such an emergency is some sud- 
den or unexpected occasion for ac- 
tion; some unforseen occurrence, con- 
dition, or pressing necessity, that re- 
quires immediate attention.” Marion 
v. Haynes, 157 Ky. 687, 698, 164 SW 
79. (3) “his court has never, except 
in general terms, defined what an 
emergeney must be or of -what cir- 
cumstances it must consist, to au- 
thorize a municipality to incur in- 
debtedness, in excess of the amounts 
prescribed for it by section 158 
(Const. ]. The emergency by the 
terms of the Constitution, is limited 
to perils to the public health and 
safety, and eliminates any mere ap- 
parent necessities growing out of 
conveniences, or out of conditions, 
which are merely inconvenient to be 
borne.” Samuels v. Clinton, supra. 
(4) “While an electric light plant and 
a system of electric lights is a great 
convenience and a most delightful 


MUNICIPAL CORPORATIONS 


by the other.*° 


are the debts of 
a constitution f 
course, where a 


contract indebt- 


and desirabie luxury to the inhabit- 
ants of a municipality of the fifth 
class, the necessity of having one for 
safe-guarding the’ public health or 
public safety, is not so great as to 
create an emergency, which would 
authorize the municipality to create 
an indebtedness beyond the three per 
centum, fixed by section 158, of the 
Constitution.” Samuels v. Clinton, 
supra. (5) It has been variously 
held, according to the facts of par- 
ticular cases, that the need of a wat- 
erworks system does (Harris v. Mor- 
ganfield, 201 Ky. 588, 257 SW 1032; 
Samuels v. Clinton, supra), (6) or 
does not (Hurst v. Millersburg, 220 
Ky. 108, 294-SW 788; Marion v. 
Haynes, 157 Ky. 687, 164 SW 79), 
constitute an emergency. 

{b] Declaration of emergency.— 
“The declaration; of the General 
Council of the town in its ordinance, 
that an emergency existed, did not 
make it so. It must exist as a fact, 
to be determined under the evidence 
like any other fact.” Marion v. 
Haynes, 157 Ky. 687, 699, 164 SW 79. 

36. Austin v. Snodgrass, 209 Ala. 
353, 96 S 1389; Adams v. Hast River 
Sav. Inst., 65 Hun 145, 20 NYS 12 [aff 
136 N.Y. 62,°32 (NB 622]7. 

[a] Thus (1) such a special pro- 
vision applies only to indebtedness 
for one or more of the purposes 
specified and not to indebtedness for 
other purposes, even though prior in- 
debtedness incurred before the limi- 
tation was reached includes debts for 
one or more of the excepted purposes. 
Austin v. Snodgrass, 209 Ala. 353, 96 
S$.159. (2) Computation of indebted- 
ness for exceptional purpose as part 


of existing indebtedness see infra 
§ 4058. 
37. See infra § 4055. 


38. Bosworth v. Middlesboro, 190 
Ky. 246, 227 SW 170; Pepper vy. Phila- 
delphia, 6 Pa. Dist, 317. 

[a] Thus, it is sometimes pro- 
vided that such municipality may in- 
cur additional indebtedness but that 
a different limitation shall be ap- 
plicable until the aggregate indebted- 
ness is reduced below the general 
limitation, at which time the general 
limitation becomes applicable. Bos- 
worth v. Middlesboro, 190 Ky. 246, 
227 SW 170; Walsh v. Pineville, 152 
Ky. 556, 153 SW 1002. 

Lee, 72 Colo. 


39. Colo.—Peo. v. 
598, 213 P 5838. 
Conn.—Russell vy. Middletown City 
School Dist., 101 Conn. 249, 125 A-641, 
Tll.— Peo. v. Honeywell, 258 Ill. 319, 
101, NE 571. 
Ind.—Follett v. Sheldon, 195 Ind. 
Covington Bd. of 


510, 144 NE 867. 
Ky.—Coppin v. 
Education, 155 Ky. 887, 159 SW 937. 
Me.—Hamilton v. Portland Pier 
Site Dist., 120 Me. 15,.112 A 836. 
N. Y.—Adams v. East River Sav- 
Inst., 65 Hun 145, 20 NYS 12 [aff 1386 
N... Y.. 62,32 NE. 622]. 
S. C.—Todd v. Laurens, 48 S. C. 395, | 


fton v, Portland Pier Site Dist., 


rs 4048 


edness up to the constitutional or statutory limit 
without reference to the indebtedness contracted 


However, where, notwithstanding 


a board of education of a city of a certain class 
is an independent corporation, it has no power to 
issue bonds, and bonds for school purposes can be 
and are issued only by a municipality, such. bonds 


the municipality within the mean- 


ing of constitutional debt limitations;*t and of 


board of education of a city of 


another class is not a corporation separate and 
apart from the municipality, bonds issued by the 
municipality for school purposes are the obliga- 
tions of the municipality.42 While a limitation upon 
the tax rate that may be levied*#? and a limitation 
upon the amount of indebtedness permissible nec- 
essarily bear a relation to each other,** neverthe- 


26 SE 682. 
S. D.—Hyde v. Ewert, 16 S. D. 133, 
91 NW 474. 

Wis.—Lippert v. Shorewood School 
Dist. No. 4, 187 Wis. 154, 203 NW 940. 
And see cases infra this note, 

[a] Rule applied. — (1) Limita- 
tions on state or county indebtedness 
do not affect municipalities. Seward 
County v. Attna. L. Ins. Co., 99 Hed: 
222, 82 CCA 585; State v. Madison, 7 
Wis. 688. (2) Also municipal limi- 
tations do not affect counties (Adams 
v. East River Sav. Inst., 65 Hun 145, 
20 NYS 12 [aff 136 N. Y. 52, 32 NE 
622]), (3) townships (Irwin v. Lowe, 
89 Ind. 540), (4) or districts (Peo. v. 
Lee, 72 Colo..598, 213 P 583; Bae 
Me. 15, 112 A 836; Kennebec Water 
Dist. v. Waterville, 96 Me. 234, 52 A 
774; Todd v. Laurens, 48 S. C. 395, 26 
SE 682; Hyde v. Ewert, 16 S. D. 133, 
91 NW 474), in which municipalities 
are located. (5) The limitation im- 
posed by a constitutional provision 
that neither a county containing a 


city of over a hundred thousand in- © 


habitants nor any such city shall be 
allowed to become indebted to an 
amount which shall exceed ten per 
cent of the assessed valuation of the 
real estate of such county or city 
subject to taxation, must be taken 
and understood distributively and not 
collectively. Adams v. East River 
Sav. Inst., 136 N. Y. 52, 32 NE 622. 

40. Conn.—Russell v. Middletown 
as Poin Dist., 101 Conn. 249, 125 


Ill.—Peo. v. Honeywell, 258 Ill. 319, 
101 NE 571. 

Ind.—Follett v. Sheldon, 195 Ind. 
510, 144 NE 867. 

Ky.—Rash v. Madisonville, 148 Ky. 
154, 146 SW 386. 

N. ¥.—Levy v. McClellan, 196 N. Y. 
178, 89 NE 569. ) 

And see cases infra this note. 

[a] State or county indebtedness 
is not to be included in computing 
municipal indebtedness. Levy v. Mc- 
Clellan, 196 N. Y. 178, 89 NE 569; 
Lancaster School Dist. v. Robinson- 
Humphrey Co., 64 S. C. 545, 42 SE 
998; Todd yv. Laurens, 48 S. C. 395, 
26 SE 682; State v. Tomahawk, 96 
Wis. 73, 71 NW 86. 

[b] - The indebtedness of a school 
district is to be disregarded in com- 
puting the indebtedness of a city or 
town. Hutchins v. Fremont, 194 Ind. 
74, 142 NE 3; Rash v. Madisonville, 
148 Ky. 154, 146 SW 386; Ex p. New- 
port, 141 Ky. 329, -132..SW .-580,. 37 
LRANS 1034, AnnCas1912C 447; Val- 
lelly v. Grand Forks Park Dist. 
Comrs., 16 N. D, 25, 111 NW 615, 15 
LRANS 61. 

41. Jones v. Bowling Green Bd. of 
Education, 191 Ky. 198, 229 SW 1082. 


42. Walsh vy. Pineville, 152 Ky. 
556,°153 SW 1002. F 
43. See infra § 4292. 


44, Winchester v. Nelson, 175 Ky, 
63, 193 SW 1040. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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less they are separate and distinct limitations ;** and 


each is confined to the subject 
thereby.*® 
[$ 4049) (3) Construction.*’ 


will give effect to it;*® it is to 
advance the benefit sought*® and 


evil intended to be suppressed;°° and where it does 
not contain any technical terms, its words should 


be given a meaning in accordance 


and customary. signification®! and their fair in- 
The general rules of statutory interpre- 
tation®® fix the scope and meaning of statutes of 
limitation,®>+ unless the case comes within a statu- 
tory rule of interpretation,®®> but it is sometimes said 
that a statutory debt limitation should receive the 
same interpretation as one existing in a constitu- 


tendment.®? 


tion.®® 


A constitutional 
limitation is to be read in the broadest sense which 


MUNICIPAL CORPORATIONS 


eral. 
mater covered 


[44.C.3.] 1119 


A few statutory limitations upon ‘the amount 
of municipal indebtedness have been regarded as 


directory only,®” acting as inhibitions upon offi- 


corporation.°® 
be construed to 
to suppress the 


with their usual 


[§ 4050] (4) Operation and Effect—(a) In Gen- 


45. Waycross v. Tomberlin, 146 
Ga. 504, 91 SE 560; Peo. v. Chicago, 
ete, RK. Co. 253, . Tl. 191,97 NE. 310; 
Winchester v. Nelson, 175 Ky. 63, 193 
SW 1040. 

[a] Debt limitation is not tax 
limitation.—Waycross v. Tomberlin, 
146 Ga. 504, 91 SH 560;. Peo. v. Chi- 


eago, etc., R. Co., 253 Ill. 191,.97 NE 
310; Perry v. Johnson, 106 Okl. 32, 
233 P 679. 


46. Winchester v. Nelson, 175 Ky. 
63, 193 SW 1040. 
47. Construction: 
As directory or mandatory see infra 
§ 4050, 
Of particular provisions see 
§§ 4053-4055. 
Time of taking effect see infra § 4052. 


infra 


48. Levy v. McClellan, 196 N. Y. 
178, 89 NE 569. 
Spilman  v. 35 


i . Parkersburg, 
W. Va. 605, 14 SE 279. 

50. Spilman v. Parkersburg, supra. 

51. Samuels v. Clinton, 184 Ky. 97, 
211° SW--567. 

52. Samuels v. Clinton, supra. 

53. See Statutes [36 Cyc 1102]. 

54. U. S.—Ft. Madison v. Ft. 
Madison Water Co., 114 Fed. 292, 52 
CCA 204 [aff 110 Fed. 901]. 

Ga.—Butts v. Little, 68 Ga, 272; 
etal v. Augusta, 67 Ga. 293. 

y.—Holzauer v. Newport, 94 Ky. 

396, *52 SW 752, 15 KyL 188. 

Mass.—Hixon v. Gould, 181 Mass. 
567, 64 NE 409. 

N. M.—Raton Waterworks Co. v. 
ae ae 9 N, M. 70,,.49 P. 898, 

N. Y.—Gibson v. Knapp, 21 Misc. 
499, 47 NYS 446. 

Pa.—Sener v. Ephrata, 176 Pa, 80, 
34 A 954; Bruce v. Pittsburg, 166 Pa, 
152, 30 A 881; Sener v. Ephrata, 18 
ang @or. d. 

R. I.—Ecroyd v. eeeeen pall, Papa ad 
I. 1, 41 A 260, 79 AmSR 

Ss) C—Germania Sav. Beni v. Dar- 
lington, 50 S. C. 337, 27 SE 846. 

Wis.—State v. Tomahawk, 96 Wis. 


73, 71 NW 86. 
Weiler, 113 Oh. St. 


55. State v. 
443, 149 NE 326. 

56. Russell v. Middletown City 
School Dist., 101 Conn. 249, 125 A 641. 

57. McCracken v. San Francisco, 
16 Cal. 591; Argenti v. San Francisco, 
16 Cal: 255. 

58. See cases infra note 59. 

59. Argenti v. San Francisco, 16 
Cal, 255; Whitney v, New Haven, 58 
Conn. 450, 20 A 666 

60. U. ‘S—C. B. ‘Nash Co. v. Coun- 
cil Bluffs, 174 Fed. 182; Gamewell 
Fire-Alarm Tel. Co. v. Laporte, 96 
Fed. 664 [aff 102 Fed. 417, 42 CCA 
405]; Helena v. Mills, 94 Fed. 916, 
36° COA +k, 

Cal.—Smith v., Broderick, 107 Cal. 
644, 40 P 1033, 48 AmSR 1G 

Iil.—Griswold v. East St. Louis, 47 


Ill. A. 480. 
Ind.—Logansport .v. Jordan, 171 
| 959, 37 LRANS 1036, 


Ind. 121, 85 N 
17 AnnCas 415. 
Ky.— Bosworth v. “Middlesboro, 190 


Ky. 246, 227 SW 170. 

Mich.—Callam vj, Saginaw, 50 Mich. 
7,14 NW 677. 

Mo.—State v. Gordon, 251 Mo, 303, 
158 SW 683. 

N. D.—Bartleson v. International 
School Dist. No. 5; 43 N. D. 253, 174 
NW 78." 

Pa.—Pepper: v. , Philadelphia, 181 
Pa:~ 566, 37 A’ 579 [rev 6 Pa. Dist. 
317]; Ackerman v.'Buchman, 6 A 218; 
Hrie’s App., 91 Pa. 398. 

Tex.—Citizens’ Bank v. Terrell, 78 
Tex. 450,14 SW 1003; Gould v. Paris, 
68 Tex. 511, 4 SW 650. 

Utah.—Kelly vy. Millard County Bd. 
of Education, 56 Utah 582, 191 P 
1070, 1072 [quot Cyc]. 

Va.—Robertson v. Staunton, 104 
Va. 78, 51 SE 178 

Wash.—German - American Sav. 
Bank vy. Spokane, 17 Wash. 315, 47 
P 1103, 49 P 542, 38 LRA 259. 

“The language of the Constitution 
is positive and imperative.” Logans- 
port v. Jordan; ‘171 Ind., 121, 127,85 
he 959, 37 LRANS 10386, 17 AnnCas 
415. 

[a] Courts bound.—A_ constitu- 
tional limitation is as binding on a 
court of equity as on a court of law. 
Litchfield v. Ballou, 114 U. S. 190, 29 
Eve. had: 

61. Woulfe v. St. Paul, 107 La. 
777, 32 S 88; North Michigan Water 
Co. v. Escanaba, 199 Mich. 286, 165 
NW 847; Purcell v. Hast Grand 
Forks, 91 Minn. 486, 98 NW _ 351; 
Spencer v. Gray, 5 Okl. 216, 48 P 110; 
Martin v. Territory, 5 Okl, 188, 48 P 


106. 

62. U. S.—Helena v. Mills, 94 Fed, 
916, 36° CCA 1. 

Cal.—Bradford v. San Francisco, 
112 Calr 53%) 44 P9712, 

Ill.—Holmgren y. Moline, 269 Ill. 
248, 109 NE 1081; Griswold v. Hast 
St. Louis, 47 Ill. "A. 480. . 

Ind. —Valparaiso v. Gardner, 97 
Ind. 1, 49 AmR 416. 

Iowa. — Mosher Vv. Independent 
School Dist., 44 Iowa 122; French v. 
Burlington, 42 Iowa 614, 

Ky.—German Nat. Bank v. Coving- 
ton, 164 Ky. 292, 175 SW 330, AnnCas 
1 1917B-189. 

La.—Favrot v. East Baton Rouge, 
34 La. Ann, 491. 

Mass.—Browne _ Vv. 179 
Mass. 321, 60 NE 934. 

Mo.—Lamar Water, etc., Co. v. La- 

mar, 128 Mo. 188, 26 SW 1025, 31 SW 
ee 82 LRA 157; Book v. Warl, 87 Mo. 

46. 


Nebr.—Gutta-Percha, etc., Mfg. Co. 
|v. Ogalalla, 40 Nebr. 125, 59 NW 5138, 
42 AmSR 696. 

| . N. M.—Raton. Waterworks Co. v. 
| Raton, 9 N. M. 70, 49 P 898. 

N. ¥.—Woodside Water Co. v. Long 
Island City, 23. App. Div. 78, 48 NYS 
686 [aff 159 N. Y. 558 mem, 54 NE 
11095. mem]. 
| WN. D.—Bartleson v. International 
School Dist. No, 5,48 N, D. 253, 174 
NW’ 78. i 


Boston, 


cers,°* but not as absolute restrictions. upon the 
Generally speaking, however, not. 
only constitutional,®° but also statutory,®1 limita- 
tions upon the amount of municipal indebtedness are 
mandatory, so that it is a general rule that, when 
the amount of the indebtedness of a municipal cor- 
| poration is limited by law, no debt can be created 
in excess thereof,®? a debt exceeding the limita- 
tion is void,®* and so is the contraet ereating the 
indebtedness and a tax levied to pay it;® but 
the fact that the debt limitation is exceeded does 
not render invalid debts contracted before the limi- 
tation was reached;°* and a contract for indebted- 
ness partly within and partly beyond the limitation 
is void only as to the excess.®? 


Warrants are in- 


Okl.—Fairbanks - Morse Co, Vv. 
Geary, 59 Okl. 22, 157 P 720. 

Or.—Brockway v. Roseburg, 46 Or. 
(Glass ee i 

Pa .—Jackson v, Conneautville Bor- 
guah School Dist., 280 Pa. 601, 125 A 


S. D.—Shannon vy. Huron, 9 S. D. 
356, 69 NW 598. 

Utah. —Kelly v. Millard County Bd. 
of Education, 56 Utah 582, 191 P 1070. 

Wash. — German - American Sav. 
Bank v. Spokane, 17 Wash. 315, 49 P 
542, 38 LRA 259. 

Ww. Va.—Spilman v. Parkersburg, 
35 W. Va. 605, 14 SE 279. 

Wis.—Balch y. Beach, 119 Wis. 77, 
95 NW 132, . 

[a] City cannot either directly or 
indirectly exceed the limitations on 
indebtedness prescribed by law: Fair- 
banks-Morse Co. ¥V. Geary, 59 Okl. 22, 
157 P°720. 

[b] City indebted up to the con- 
stitutional limit (1) cannot incur any 
new or additional indebtedness. Lo- 
gansport v. Jordan, 171 Ind. 121, 85 
NE 959, 37 LRANS 1036, 17 AnnCas 
415. (3) It must carry on its cor- 
porate operations upon a cash basis, 
and not upon credit to any extent or 
for any purpose. Prince v. Quincy, 
128 Ill. 448, 21 NE 768; Spilman v. 
his a 35 W. Va. 605, 14 SE 


63. Fairbanks-Morse Co. v. Geary, 
59 Okl. 22, 157 P 720; Schooley v. 
Chehalis, 84 Wash, 667, 147. P 410. 

64. -U. S—Buchanan v. Litchfield, 
102 U. S. 278, 26 L. ed. 138. 

Ill.—Maffit v. Decatur, 322 Ill. 82, 
152 NE 602; Prince v. Quincy, 128 Ill. 
443, 21 NE 768 [aff 28 Ill. A. 490]. 

Iowa.—Des Moines Citizens’ Bank 
v. Spencer, 126 Iowa 101, 101 NW 
643; Carter v. Dubuque, 35 Iowa 416. 


Mass.—Browne  v. Boston, 179 
Mass. 321, 60 NE 934. 
N. Y.—Cahill v. Hogan, 99 App. 


Div. 619, 90 NYS 1091 [aff 44 Misc, 
360, 89 NYS 1022, and aff 180 N. Y. 
304, 73 NE 39]. 

Or.—Brockway v. Roseburg, 46 Or. 
WiriGo Buse, 

Utah.—Kelly v. Millard County Bd, 


of Education, 56 Utah 582, 191 P 
1070, 1072 [quot Cyc]. 
W. Va.—Spilman vy. Parkersburg, 


35 W. Va. 605, 14 SH 279 

[a] Contract, made pursuant to 
an ordinance exceeding the prescribed 
limitation, is void. Helena v. Mills, 
94 Fed. 916, 36 CCA 1; Salem Water 
Co. v. Salem, 5 Or, 29, 

65. See infra § 4089. 

66. Dickinson v. Petersburg, 6 
Alaska 488. 

67. ,Il].—Culbertson v. Fulton, 127 
Ill. 30, 18 NE 781; Mix v,. Peo., 72 Ill. 
241. 

Ind.—Winamac v. Hess, 151 Ind. 
229, 50 NE 81. 

Iowa.—McPherson  v. 43 
Iowa 48, 22 AmR 215. 

La.—Gray -v. Bourgeois, 107. Laz 
671, 382 S 42. 


Foster, 


1120 [44 C.J.] 
valid where they have the effect of increasing the 
indebtedness of the wunicipality beyond the pre- 
seribed limit®* or where they are issued in payment 
of an indebtedness which exceeds the limit.°® Un- 
less the constitution or statute imposing the limi- 
tation makes special provision for an emergency,’° 
or the limitation is construed not to be applicable 
to indebtedness for expenditures necessary to main- 
tain the corporate existence of the municipality,”* 
necessity is no exeuse for exceeding the limit pre- 
seribed,”2 nor is it an excuse that the city has 
accumulated property greater in value than the 
amount of its outstanding indebtedness.7* Every 
one dealing with a municipality is charged with 
notice of a limitation upon the amount of its in- 
debtedness;74 but a city which has authorized a 
proper expenditure cannot by a subsequent resolu- 
tion, of which persons advancing money for the 
expenditure have no notice, limit the amount of 
its liability.7> A constitutional or statutory limi- 
tation of the amount of municipal indebtedness is 
not a grant of power or authority to contract in- 
debtedness.7® Also, a constitutional limitation of 
the amount of municipal indebtedness is restrictive 
only of the amount,’? and not of the form or evi- 
dence,?® of municipal indebtedness; indebtedness 
may be incurred in any mode within the amount 

N. M.—Raton Waterworks Co, v. 
Raton, 9 N. M. 70, 49 P. 898. 

S. D.—Shannon v. Huron, 9 SaeD: 


356, 69 NW 598. 
68. Holmgren v. Moline, 269 Ill. 


curred . ./.\ is 
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Siderable part of the indebtedness in- 
also 
mate; such, for example, as that in- 
curred in holding city elections, sala- 
ries of necessary municipal officers, 


"Til Se 


limited without violating the limitation.’® 

[§ 4051] (b) Validity of Statutes and Ordinances. 
Both statutes®® and ordinances®! which conflict with 
a constitutional limitation upon municipal indebted- 
ness are void, as the limitation is a curb upon all 
legislative power,’? and not only prohibits a mu- 
nicipality from ineurring indebtedness in excess 
of the limit,8* but also prohibits the legislature 
from authorizing it to do so.8* Also, an ordinance 
providing for an indebtedness in excess of a statu- 
tory limitation is void,®® and, in the case of a ter- 
ritory, a limitation imposed by act of congress is 
a limitation, as to the creation of city indebtedness, 
not only upon the city authorities,®® but also upon 
the legislature of the territory.87 On the other 
hand a constitutional provision limiting the amount 
of municipal indebtedness is not violated by a stat- 
ute which authorizes a municipality to incur in- 
debtedness but does not purport to authorize it to 
incur indebtedness beyond the prescribed limit.*$ 
Also, an ordinance which provides for a contract 
when financial conditions will permit is not void.®® 

[§ 4052] (c) Time of Taking Effect. Provisions 
limiting the amount of indebtedness are never retro- 
active,®® and hence do not affect the validity of pre- 
existing indebtedness;*! but a constitutional provi- 


Water Supply Co., 119 Fed. 315, 56 


clearly legiti- | CCA 219, 59 LRA 604; East Moline v. 


Pope, 224 Ill. 386, 79 NE 587. 
82. State v. Short, 113 Okl. 187, 
240 P 700. 


248, 109 NE 1031; Rankin v. Chariton, 
160 Iowa 265, 139 NW 560, 141 NW 
424 


69. See infra § 4089. 

70. See supra § 4048. 

71. Patterson v, Edmonds, 72 
Wash, 88, 129 P 895; Pilling v. Ev- 
erett, 67 Wash. 109, 120 P 873. 


[a] Necessity of particular ex- 
penditures.—‘‘The city dock is doubt- 
less highly useful and convenient to 
the people of the city, and the cost 
of its construction permissible ex- 
penditure on the part of the city 
were it in a position to act for the 
general welfare of the people, but it 
is an absurdity to say that its con- 
struction was necessary to maintain 
the corporate existence of the city. 
So with the expenditures for work 
and supplies in the improvement and 
repair of the city streets. it might 
be that if some part of a street 
should become dangerous so suddenly 
as to require immediate attention, it 
would justify the incurrence of an 
indebtedness to repair it as a work 
of necessity; but certainly the injury 
caused by all ordinary wear and tear, 
the necessity to repair which can be 
forseen for a period of time preced- 
ing the point of danger, can be re- 
paired at the cost of property bene- 
fited without resorting to this ex- 
traordinary remedy. The items for 
auditing the books of the city, for 
sewer estimates, for installing street 
lights, for a typewriter, and for kill- 
ing dogs, are clearly all expenditures 
relating to the welfare of the city 
rather than to the maintenance of its 
corporate existence. ... So, also, 
with regard to the expenditure for 
city printing, for. supplies to the 
health officer, for lighting the streets, 
for court fees, for fees and salary of 
city officers; these might be justified 
up to a certain limit on the ground 
of necessity, but clearly all such ex- 
penditures as the city chooses to 
make in this behalf cannot be,so re- 
garded. Expenditures of this kind 
must be reduced to a bare necessity, 
to those expenditures without the in- 
currence of which the city govern- 
ment cannot be carried on, before the 
expenditure is justified. ... <A con- 


and expenditures for supplies neces- 
sary to carry on the city govern- 
ment.” Patterson v. Edmonds, 72 
Wash. 88, 92, 129 P 895. 

72. Bradford v. San Francisco, 112 
Cal. 537, 44 P 912;' Logansport v. 
Jordan, 171 Ind. 121, 85 NE 959, 37 
LRANS 1036, 17 AnnCas 415; Wind- 
sor v. Des Moines, 110 Iowa 175, 81 
NW 476, 80 AmSR 280. 

[a] The fact that municipal 
wants are urgent will not validate an 
excessive indebtedness. Bradford :v. 
San Francisco, 112 Cal, 587, 44 P 912, 

73. Rankin v. Chariton, 160 Iowa 
265, 139 NW 560, 141 NW 424. 

74. Ill—Griswold v. East St. 
Louis, 47 Ill, A. 480. 

Ky.—German Nat. Bank vy. Coving- 
ton, 164 Ky. 292, 175 SW 330, AnnCas 
1917B 189. 

Nebr.—Gutta-Percha, ete., Mfg. Co. 
v. Ogalalla, 40 Nebr, 775, 59 NW 5138, 
42 AmSR 696. 

N. D.—Bartleson v. International 
School Dist. No. 5, 43 N. D. 2538, 174 
NW 78. 

Okl.—In re Afton, 43 Okl. 720, 726, 
144. P 184, LRAI915D 978 [quot 
Cyey, 

Pa.—Jackson Vv. Conneautsville 
Borough School Dist., 280 Pa. 601, 
125 A 310. 

Utah.—Kelly v. Millard County Bd. 
of Education, 56 Utah 582, 191 P 1070, 
1072 [quot Cyc]. 

Eee v. Beach, 119 Wis, 77, 


95 NW , 
75. Duncombe vy, Ft. Dodge, 38 
Iowa 281. . 


76. Knipper v. Covington, 109 Ky. 
187, 58 SW 498, 22 KyL 676; Great 
Northern R. Co. v. Duncan, 42 N. D. 
346, 176 NW 992; Robertson y. Staun- 
ton, 104 Va. 73, 51 SE 178. 

77. Holmgren v. Moline, 269 Ill. 
248, 109 NE 1031, 

78. Holmgren vy. Moline, 

79. Holmgren v. Moline, 

so. C. B. Nash Co: v. 
Bluffs, 174 Fed. 182; Hast Moline v. 
Pope, 224 Ill. 386, 79 NE 587; Rey- 
nolds v. Waterville, 92 Me. 292, 42 
A 553; Lesser v. Warren, 237 Pa. 501, 
85 A 839, 438 LRANS 839, 

81. C. B. Nash Co. v. Council 
Bluffs, 174 Fed. 182; Ottumwa v. City 


supra. 
suvra, 


Council” 


83. See supra § 4050. , 

84 Ottumwa v. City Water Sup- 
ply Co., 119 Fed. 315, 56 CCA 219-59 
LRA 604; East Moline v. Pope, 224 
Ill. 386, 79 NE 587; In re Opinion ‘of 
Justices, 99 Me, 515, 60 A 85; Lesser 
v. Warren, 237 Pa. 501, 85 A 839, 43 
LRANS 839. 

85. Allen v. Raleigh, 181 N. C. 453, 
107 SE 468. 

86. Martin v. Terr., 5 Okl. 188, 48 
P 106; 

87. Martin v. Terr., supra. 
Darlington vy. Atlantic Trust 
Co., 68 Fed. 849, 16 CCA 28 [aff 63 
Fed, 76, and app dism 18 SCt 947, 42 
L, ed. Rage Holmgren vy. Moline, 269 
ie ihe = pi yea oa rT ehenaee Sav. 

ank v. Darlington, 5 Pint Oo 5 92) 

SE 846. ata Or a enge 

89. Burlington Water Co. v. Wood- 
ward, 49 Iowa 58 

90. Powell v. Madison, 107 Ind. 
106, 8 NE 31; Ludington Water-Sup- 
ply Co. v. Ludington, 119 Mich. 480, 
78 NW 558. 

91. Ind.—Myers v. Jeffersonville, 
145 Ind, 431, 44 NE 452. 

Iowa.—Scott v. Davenport, 34 Iowa 
208; Davenport Gas Light, ete., Co. v. 
Davenport, 13 Iowa 229, 

Ky.—Rice v. Pineville, 207 Ky. 5380, 
269 SW 719; Ludlow yv. Board of Edu- 
cation, 29 SW 854, 16 KyL 805; Ayde- 
lott_v. South Louisville, 26 SW 717, 
16 KyL 166. 

Mich.— Ludington Water-Supply 
Co. v. Ludington, 119 Mich. 480, 78 
NW 558. 

.N. Y.—Sheehan vy. Long Island 
City, 11 Misc. 487, 883 NYS 428. 

Okl.—Sauer v. McMurtry, 4 Ok1. 
447, 46 P 576. 

Wis.—Bound v. Wisconsin Cent. R. 
Co., 45 Wis. 543. 

“As the original indebtedness was 
authorized by an act of the legisla- 
ture, and the Constitution then in 
force neither limited the power of 
the legislature in such matters nor 
the indebtedness that cities might 
thus incur, it is clear that such 
limitations in the subsequently 
adopted Constitution did not affect 
any etme tans yard oI Os 

ce v. neville, 20 . 530 
269 SW 719. ; _ ae! 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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sion operates immediately on promulgation,®? and 
before the enactment of a statute in conformity 
therewith,®* subject to such exceptions, if any, as 
are provided by the constitution itself.%# 

[§ 4053] b. Particular Limitations—(1) Percent- 
age of Value of Taxable Property. The most com- 
mon form of constitutional limitation of municipal 
indebtedness is that a municipal corporation shall 
not become indebted, or be allowed to become in- 
debted, to an amount, including existing indebted- 
ness, in the aggregate éxceeding a specified percent- 
age of the value of the taxable property therein. 
Under the construction placed upon some provi- 
sions of this character the value of the taxable prop- 
erty is its actual,®® rather than its assessed,®” value, 
at least where, by statute, the assessment of prop- 
erty for taxation is limited to a certain percentage 
of its true or actual value.°* However, many con- 
stitutional limitations expressly provide that the 
value of the taxable property shall be ascertained 
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| by a specified assessment made prior to the incurring 
of the indebtedness,®® generally according to a prior 


assessment made for state and county purposes,? 
and such provisions are construed to contemplate 
a completed assessment,? including equalization or 
other action by a state board or agency charged 
with duties in connection therewith;? but in the 
absence of such a provision it is held that, while a 
completed assessment is contemplated,* nevertheless 
the valuation to be considered is one made by mu- 
nicipal authorities’ as a basis for taxation for city 
purposes,® rather than one made for state or county 
tax purposes.” In determining whether a particular 
tax is for city or state purposes within the mean- 
ing of the foregoing rules, the statute which au- 
thorizes its imposition,® rather than the use made 
of the revenue derived thereby,® is controlling. Un- 
der most limitations of municipal indebtedness, the 
value of the taxable property is ascertained accord- 
ing to the last tax assessment made prior to the 


92. Beard v. Hopkinsville, 95 Ky. 
239, 24 SW 872, 15 KyL 756, 44 AmSR 
222, 23 LRA 402 [expl Holzhauer v. 
Newport, 94 Ky. 396, 22 SW 752, 15 
KyL 188]. 

93. Beard v. Hopkinsville, 95 Ky. 
239, 24 SW 872, 15 KyL 756, 44 Am 
SR 222, 23 LRA 402. 

Pro’ on as self-executing 
Constitutional Law § 124. 

94. Ashland aterworks Co. v. 
Ashland, 251 Fed. 492, 163 CCA 486 
[rev 230 Fed. 254]; Holzhauer v. 
Newport, 94 Ky. 396, 22 SW 752, 15 
KyL 188. 

Provision for municipalities al- 
zoany, naebted beyond limit see supra 


see 


§ 

95. See constitutional provi- 
sions. 

[a] Particular provisions referred 


to and considered.—Ryan v. Tusca- 
loosa, 155 Ala. 479, 46 S 638; Whig- 
ham y. Gulf Refining Co., 20 Ga. A, 
427, 938 SE 238; Maffit v. Decatur, 322 
Ill. 82, 152 NE 602; ‘Logansport v. 
Jordan, 171 -Ind. 121, 85 NE 959, 37 
LRANS 1036, 17 AnnCas 415; Wind- 
sor v. Des Moines, 110 Iowa 175, 81 
NW 476, 80 AmSR 280; Bowling 
Green v. Kirby, 220 Ky. 839, 295 SW 
1004; Wilkerson v. Lexington, 188 Ky. 
3881, 222 SW 74; Marion vy. Haynes, 
157 Ky. 687, 164 SW 79; Shelbyville 
v. Shelbyville Water, etc., Co., 27 SW 
85, 16 KyL 176; Reynolds v. Water- 
ville, 92 Me, 292, 42 A 553; Ayer v. 
Bangor, 85 Me. 511, 27 A 523; Stein- 
brenner v. St. Joseph, 285 Mo, 318, 
226 SW 890; Houston vy. Lancaster, 
191 Pa. 143, 43 A 83; Pepper v. Phila- 
delphia, 181 Pa. 566, 37 A 579 [rev 
6 Pa. Dist, 317]; Brown v. Corry, 4 
Pa. Dist. 645 [aff 175 Pa. 528, 34 A 
854]; Hansen v. Hoquiam, 95 Wash. 
132, 163 P 391; West v. Chehalis, 12 
Wash, 369, 41 P 171, 50 AmSR 896; 
Spilman vy. Parkersburg, 35 W. Va. 
605, 14 SE 279. 

96. Halsey v. Belle Plaine, 128 
Towa 467, 104 NW 494; Hansen v. 
Hoquiam, 95 Wash, 132, 163 P 391. 
See C. B. Nash Co. v. Council Bluffs, 
174 Fed. 182 (rule in Iowa). Contra 
City Water Supply Co. v. Ottumwa, 
120 Fed. 309 (construing Iowa con- 


Stitution). 

97. vibe Nash, Co,.,:v., Council 
Bluffs, 174 Fed. 182 (rule in Iowa); 
Halsey v. Belle Plaine, 128 Iowa 467, 
104 NW 494; Hansen v. Hoquiam, 95 
Wash. 132, 163 P 391. See Miller v. 
Glenwood, 188 Iowa 514, 520, 176 NW 
373 (stating that ‘‘the constitutional 
limitation is five per centum of the 
value of the taxable property, and 
not five per centum of the value fixed 
for taxing purposes,’”’ but also stat- 
ing that in the absence of other 
showing of value it will be assumed 
that the assessed value is the value 
of the taxable property). Contra 
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City Water Supply Co. v. Ottumwa, 
120 Fed. 309 (construing Iowa con- 
stitution). ° 

[a] “The constitution does not 
say that the assessed value Shall be 
the value for the purposes of. meas- 
uring the debt limit of municipali- 
ties. Indeed, there seems to have 
been deliberate intention on the part 
of the. constitution framers to avoid 
saying so, in view of the fact that 
there is. no constitutional require- 
ment that property shall be assessed 
at its full value for taxation.” Han- 
sen v. Hoquiam, 95 Wash. 132, 136, 
163 P 391. 

98. Hansen v. Hoquiam, supra. 

[a] Provisions construed. — “The 
constitutional limit upon municipal 
indebtedness does not mean that such 
debt limit is determinable by taking 
five per cent of the assessed value as 
determined by the assessing officers 
for taxation purposes when such 
value is by such officers themselves, 
in pursuance of law and as a matter 
of fact, determined by taking a cer- 
tain percentage of the actual value. 
Such process of arriving at the as- 
sessed value necessarily involves a 
determination of the actual value of 
the property. The words ‘value of 
the taxable property,’ as used in the 
constitutional provision above quoted, 
should we regard them apart from 
the words, ‘to be ascertained by the 
last assessment,’ in their natural 
sense and aS commonly understood 
would plainly mean ‘actual value’ or 
‘market value.’ Certainly they would 
mean no less value than this, Do the 
words, ‘to be ascertained by the last 
assessment,’ which follow, qualify or 
change this natural and commonly 
understood meaning? We think not, 
in view of the fact that no provision 
of the constitution, aS wae have seen, 
requires property to be assessed at 
any particular measure of value, but 
only that it shall be assessed at a 
uniform rate, to the end that taxes 
shall be in proportion to the value 
of the property taxed. So that when 
we have a statute which requires the 
assessing officers to assess property 
for taxation ‘not to exceed fifty per 
eent of its true and fair value in 
money,’ and the assessing officers do 
in fact assess it at fifty per cent of 
its true value, then, by a simple rule 
of arithmetic, its real value is as cer- 
tainly ascertained by the assessment 
as if it had actually been assessed at 
its real value. ... The conditions of 
both law and fact attending the mak- 
ing of these assessments plainly tell 
us that ‘the value of the taxable 
property’ in the city in each of the 
years in queStion was exactly twice 
the value fixed by the assessing of- 
ficers for taxation purposes, This, 
we think, is ascertaining the value 


‘by the last assessment.’” Hansen 
v. Hoquiam, 95 Wash. 132, 135, 136, 
1635P% 392, 

99. See 
sions. 

1. See constitutional provisions. 

[a] Particular provisions referred 
to and considered.—Sidey v. Marce- 
line, 237 Fed. 168, 150 CCA 314 (Mis- 
souri constitution); Prickett. v. Mar- 
celine, 65 Fed. 469 [aff 69 Fed. 462, 
15 CCA 700]; Baisden v. Greenville, 
215 Ala, 512, 111 S 2; Holmgren v. 
Moline, 269 Ill. 248, 109 NE 1031; Cul- 
bertson v. Fulton, 127 Ill. 30, 18 NE 
781; Steinbrenner v,'St. Joseph, 285 
Mo. 318, 226 SW 890; Guthrie v. New 
Vienna Bank, 4 Okl, 194, 38 P 4; 
Cleveland v. Spartanburg, 54 S. C. 83, 
31 SE 871; Todd v. Laurens, 48 S. C. 
395, 26 SE 682; Spilman v. Parkers- 
burg; 35 W. Va.°605, 14 SEH 279. See 
Windsor v. Des Moines, 110 Iowa 175, 
81 NW 476, 80 AmSR 280 (the value 
of all taxable property in the corpo- 
rate limits included in the state and 
county tax lists, whether subject to 
taxation for city purposes or not). 

2. State v. Hackmann, 287 Mo, 184, 
229 SW 1078; Steinbrenner v. St. Jo- 
seph, 285 Mo. 318, 226-SW 890; State 
v. Gordon, 251 Mo. 3038, 158 SW 683. 

3. Prickett v. Marceline, 65 Fed. 
469 [aff 69 Fed. 462, 15 CCA 700]; 
Culbertson vy. Fulton, 127 Ill. 30, 18 
NE 781; State v. Hackmann, 287 Mo. 
184, 229 SW 1078; Steinbrenner v. St. 
Joseph, 285 Mo. 818, 226 SW _ 890; 
Fees v. Gordon, 251 Mo. 308, 158 SW 
683. ‘ ’ 

4 Elliot v. Philadelphia, 229 Pa. 
215, 78 A 107 (holding the assessment 
in question completed). 

5. Dupont v. Pittsburgh, 69 Fed. 
13 (rule in Pennsylvania); Reynolds 
v. Waterville, 92 Me. 292, 42 A 553; 
ears v. Pittsburg, 166 Pa. 152, 30 A 

6 ‘Dupont vy, Pittsburgh, 69 Fed. 
13 (Pennsylvania rule); Elliot v. 
Philadelphia, 229 Pa.-215, 78 A 107; 
Bruce yv, Pittsburg, 166 Pa. 152, 30 A 
831; In re Wooley, 75 Wash. 206, 134 
P 825. And see Childs v. Anacortes, 
5 Wash. 452, 32 P 217 (reciting a con- 
stitutional provision to this effect, 
but holding that until a municipal 
valuation is made by a new munici- 
pality the county valuation may be 
used as a standard, and that the sub- 
sequent making of a municipal valu- 
ation does not invalidate indebted- 
ness previously incurred and valid 
when incurred). : 

7 Dupont vy. Pittsburgh, 69 Fed. 
13 (rule in Pennsylvania); Elliot v. 
Philadelphia, 229 Pa. 215, 78 A 107; 
eure v. Pittsburg, 166 Pa, 152, 30 

831. 

8 Elliot v. Philadelphia, 229 Pa. 
216, 78° A LOT, 

9. Elliot v. Philadelphia, supra. 
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ineurring of the indebtedness,’° but under a few 
provisions resort is had to the assessment next 
preceding the last.1+ 

A new municipality not organized long enough 
to have made the tax assessment upon which a 
constitutional or statutory debt limitation is based 
is nevertheless subject to the limitation;!? it may 
incur indebtedness prior to the making of a tax 
assessment,!? and such indebtedness is valid when 
within the limit as determined by. the assessment 
subsequently made,!* but not otherwise.’® 

Particular kinds of taxable property. Taxable 
property, within the meaning of limitations of mu- 
nicipal indebtedness to a specified percentage of the 
value of the taxable property in the municipality, 
includes personal property,!® unless the limitation is 
by its terms restricted to real estate,1’ and. even 
in that case, all property which the statutes make 
taxable as real estate is included.'® The assessed 
value of railroads, bridges, telegraph and telephone 
companies within the city is properly included in 
the aggregate valuation.1® Also, franchise assess- 
ments are not to be excluded from consideration.”° 


10. U. S.—City Water Supply Co. |178, 89 NE 569. 
v. Ottumwa, 120 Fed. 309; Prickett v. 18. 
Marceline, 65 Fed. 469 [aff 69 Fed. 


178, 89 NE 569 
462, 15 CCA 700]; Atlantic Trust.,Co. 
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Levy v. McClellan, 196 2N, WY: 


| re 


be 


[§ 4054] (2) Yearly Revenue. Sometimes a mu- 
nicipality is prohibited by statute or charter from 
incurring an expense or creating an indebtedness 
in any one year in excess of the revenue provided 
for that year? or from incurring debts payable out 
of the revenues of future years.2?. A more common 
provision, however, is that a municipal corporation 
shall not incur any indebtedness or liability in any 
year in excess of its income and revenue for such 
year unless authorized to do so by a specified pro- 
portion of the electors voting at an election held 
for the purpose of passing on the question.?* Some 
charters provide that, when the revenues in any one 
year are insufficient to meet legitimate expenditures, 
the city may incur a deficit in a limited amount pay- 
able from the revenues of the next succeeding year.** 

[§ 4055] c. Limitations for Particular Purposes.*° 
The legislature may,?® and sometimes does,?* limit 
the amount of expenditure which a municipality 
may make or the amount of indebtedness it may 
ineur for a special purpose. Such a limitation will 
be given efféct according to,?8 but not beyond,?® its 
terms. 
used in such a _ provision, merely 
means those that are lawful. Foster 


v. Waco, 113 Tex. 352, 255 SW 1104. 
25. Application of general limita- 
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v. Darlington, 63 Fed. 76 [aff 68 Fed. 
849, 16 CCA 28 (app dism 18 SCt 947, 
42 L. ed. 1214)]. 

Ill.— Chicago v. Fishburn, 189 Il. 
367, 59 NE 791; Culbertson vy. Fulton, 
127 lil. 30, 18 NE 781. 

Minn.—Du Toit v. Belview, 94 
Minn. 128, 102 NW 216; Beck v. St. 
Paul, 87 Minn. 381, 92 NW 328. 

Okl.—Ray v. Caddo County School 
Dist. No. 9, 21 Okl. 88, 95 P 480; 
Guthrie v. New Vienna Bank, 4 Okl. 
194, 38 P 4. 
leas App., 111 Pa.-72, 2 A 

S. C.—Germania Sav. Bank v. Dar- 
lington, 50 S. C. 337, 27 SE 846; State 
v. Cornwell, 40 S. C. 26,.18 SE 184. 

Wash.—Childs. v. Anacortes, 5 
Wash, 452, 32 P 217. 

Wis.—State v. Tomahawk, 96 Wis. 
73, T1:NW 86. 

1l. Sidey v. Marceline, 237 Fed. 
168, 150 CCA 314 (Missouri); Bos- 
worth y. Middlesboro, 190 Ky. 246, 
227 SW 170; State v. Gordon,:251 Mo, 
303, 158 SW 683, 

{a] The purpose of such a provi- 
sion is to base the limitation of in- 
debtedness “on an assessment suffi- 
ciently remote that the advantages, 
real or speculative, derived from the 
incurring of such indebtedness, may 
in no way influence the assessment 
of the property. . Selfish interests 
prompted by a desire to increase in- 
debtedness might, if a next previous 
assessment were taken as a basis, 
put influences at work to so increase 
the assessment as to accomplish their 
purpose.” State v. Gordon, 251 Mo. 
303, 308, 158 SW 683. 

12. Sidey v. Marceline, 287 Fed. 
168, 150 CCA, 314; Ray v.. Caddo 
County School Dist. No, 9, 21 Okl. 88, 
95 P 480. 

13. Childs v. Anacortes, 5 Wash. 
4525. 32°.P 217. 

14. Ray v. Caddo County School 
Dist. No. 9, 21 Okl. 88,.95 P 480; In 
re Wooley, 75 Wash. 206, 184 P 825. 

15. Ray v. Caddo County School 
Dist. No. 9, 21 Okl. 88, 95 P 480. 

[a] The creditor 'takes the risk, 
until the first assessment is made, 
that the debt will be within the limit 
as ascertained from such assessment. 
Ray v. Caddo County School Dist. No. 
9, 21 Okl. 88, 95 P 480. 

16: Miller v. Glenwood, 188 Iowa 
514, 176 NW 38738; Buach v, Cabool, 
165 Mo. A. 486, 148 SW 10038; 
v. Austin, (Tex. Civ. A.) 42 SW 780. 

17. Levy v. MeClellan, 196 N. Y. 


- 


.19. Southworth v. Glasgow, 232 
he 108, 132 SW 1168, AnnCas1912B 
1267. 

20. Winchester vy. Nelson, 175 Ky. 


63,198 SW 1040; Levy v. McClellan, 
196 .N.. ¥...178,,/89) INE. 569." 

[a] Franchises taxed as real 
estate-—Where franchises are by 
Statute classed as real estate for tax- 
ation. purposes, they are real estate 
within a constitutional provision 
limiting municipal indebtedness to a 
specified per cent of the assessed 
valuation of the real estate of the 
municipality. Levy v. McClellan, 196 
N. Y. 178, 89 NE 569; Kronsbein v. 
ROcHOntets 76 App. Div. 494, 78 NYS 
8 ‘ 


21. See statutory and charter pro- 
visions. ; 
{a] Provisions construed.—(1)-.In 


a charter provision declaring that if 
the corporation “shall authorize any 


expenditure for any purpose in such’ 


year,’ beyond the amount of the an- 
nual tax levy, it shall constitute a 
private debt of the aldermen and not 
of the city, “the expression, in such 
year, qualifies the word expenditure 
and not the word authorize. In other 
words, the council must not authorize 
any expenditure to be made within 
the year exceeding the limit, but they 
are not forbidden to authorize in that 
year an expenditure to be made ina 
subsequent year, for services to be 
performed in such subsequent year. 
There would be no sense in contract- 
ing the amount of expenditure within 
the amount of revenue, unless the 
two sums were to meet and be ad- 
justed in the same fiscal year.” Wes- 
ton ivi Syracuse. Li Ne Y. ce vOS Te 
(2) Other provisions referred to and 
considered see Dickinson vy, Peters- 
burg, 6 Alaska 488 (Organic Act); 
Chicago v. Nichols, 177 Ill. 97, 52 NE 
859; Rushe v. Hyattsville, 116 Md. 
122, 81 A 278, AnnCas1913D 73; Put- 
nam v. Grand Rapids, 58 Mich. 416, 
25 NW 3880; Poughkeepsie ‘v. Quint- 
ard, 1386 N. Y. 275, 32 NE 764; Bald- 
win v. Oswego, 1 Abb. Dec. (N. Y.) 
62, 2 Keyes 132, 


22. See statutory and charter pro- 
visions. 
[a] Such a provision is not ap- 


plicable to a board which is a legal 
entity separate from the municipal 
corporation, Bowman v, New Or- 
leans Fire Dept., 145 La. 798, 83 S 14, 
23. See infra § 4071. 
24. See Foster vy. Waco, 113 Tex. 
352, 255 SW 1104. 
ra te Ya | 


ee particular purposes see supra 

26.. Wharton v. Greensboro, 146 N. 
C. 356, 59 SE 1043. ‘ 

27. See Atty-Gen. v. Lindsay, 178 
Mich. 524, 145 NW 98; Trump Mfg. 
Co. .v. Buchanan, 116 Mich, 113, 74 
NW 466; Wharton v. Greensboro, 146 
N. C. 356, 59 SE 1043. 

[a]. Statute held repealed by im- 
plication.—Reed v. Athens, 146 Tenn. 
168, 240 SW 439. 

28. See cases infra this note. 

[a] Application and effect of limi- 
tation.—(1) A special purpose, within 
the meaning of a statute, limiting the 
amount of indebtedness a municipal- 
ity may incur for any special pur- 
pose, “embraces all forms of debt not 
within the legitimate necessary ex- 
penses of the municipality.” Whar- 
ton v. Greensboro, 146 N. C. 356, 359, 
59 SE 1043. (2) The liability of the 
city is limited to the sum specified in 
the statute. Kingsley v. Brooklyn, 
78 N: Y. 200, 7 AbbNCas 28 [aff 5 
AbbNCas 1]. (3) A statute authoriz- 
ing the completion of an improve- 
ment begun under a prior statute is 
not a _ ratification of former illegal 


expenditures made beyond the 
amount first limited. Kingsley v. 
Brooklyn, supra. (4) A contract 


price exceeding the statutory limit is 
void as to the excess. Nelson vy. New 
York, 63 N. Y. 585 [aff 5-Hun 190]; 
Hasbrouck v. Milwaukee, 13 Wis. 37, 
80 AmD 718. (5) Stipulated interest 
on a debt for an improvement is com- 
putable as part of the cost of the 
work in determining whether the debt 
limit for the improvement is being 
exceeded, and where the original 
price and interest together exceed 
the limit, so much of the contract as 
stipulates for interest in excess of 
the limit is void. Fitzgerald v. 
Walker, 55 Ark. 148, 17 SW 702. 

29. See cases infra this note. 

[a] Extent of limitation.—(1)'A 
limitation for a certain purpose does 
not apply to other purposes, Wight- 
man yv.;}Tecumseh, 157 Mich. 326, 122 
NW 122. (2) A limitation upon the 
amount which may be expended for 
“foundation of a public library” does 
not prevent additional expenditure 
for a library building. Dearborn v. 
Brookline, 97 Mass. 466. (3) Also a 
limitation for the expenses of a fire 
department does not apply to the cost 
of engines and apparatus. Leonard 
v. Long Island City, 20 NYS 26. (4) 


“Legitimate expenditures,” as| A limitation of the amount to be ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 4056] d. Computation of Existing Indebted- — 
ness*°—(1) In General. Generally speaking the ex- 
isting indebtedness of a municipality comprehends 
its valid outstanding obligations which it can be 
called upon to pay*! and ineludes all classes of 
indebtedness,?* whether bonded**? or floating.®* 
‘However, in computing the amount of existing mu- 
nicipal indebtedness with reference to constitutional | 
and statutory limitations, the language of express | 
provisions on the subject is controlling,®® and any 
debt expressly excepted by law is not to be in- 
eluded.*® Also a limitation of indebtedness is aimed 
at an actual, rather than a theoretical, indebted- 
ness;°’ the existing indebtedness of a city, within 
the meaning of a limitation, does not include indebt- 
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edness, the money to pay which is in the city treas- 
ury,°* city stocks or bonds in the hands of the sink- 
ing fund commission,°® liabilities for proper current 
expenses for the payment of which funds could law- 
fully be raised during the year in which the lia- 
bilities were incurred,?° illegal or void obligations,*? 
unliquidated and disputed claims,*? a contract under 
which a debt may arise,*# indebtedness proposed 
to be incurred thereafter,** or merely. optional obli- 
gations.*® However, under the construction placed 
upon some constitutional provisions, loans to the 
city which have been authorized but not actually con- 
summated are to be included in computing the city’s 
indebtedness.*® Judgments rendered against the 


. 


pended by the mayor of a city for a 
particular purpose does not restrict 
the city council. Crawshaw vy. Rox- 
bury, 7 Gray (Mass.) 374. (5) A 
limitation of the ount, of perma- 
nent debt to be incurred for a certain 
work is not a restriction upon the 
total expenditure to be made there- 
for. Foote v. Salem, 14 Allen (Mass.) 
87; Thoms v. Greenwood, 6 Oh. Dec. 
(Reprint) 639, 7 AmLRec 320. (6) 
Also a limitation upon the amount of 
annual expenditure for a particular 
purpose does not invalidate a con- 
tract in excess thereof. Peo. v. Low- 
ber, 28 Barb. 65, 7 AbbPr (N. Y.) 158; 
Howard v. Oshkosh, 33 Wis. 309. (7) 
The fact that the sum limited for an 
improvement is insufficient to com- 
plete it does not prevent the ex- 
as ape of the sum limited or the 
urther prosecution of the work until 
the limited sum is expended. Peo. v. 
Kelly, 76 N. Y. 475. (8) In ascertain- 
ing the balance of a limited fund 
which may be subjected to the pay- 
ment of an improvement illegal ex- 
penditures should be rejected. Kings- 
ley v. Brooklyn, 78 N. Y. 200, 7 Abb 
NCas 28 [aff 5 AbbNCas 1]. (9) The 
overdue interest on bonds, and cer- 
tificates of indebtedness issued to pay 
interest on bonds, as distinguished 
from certificates of indebtedness is- 
sued to pay for construction work, 
should not be charged against the 
limitation of expenditure for con- 
Btruction. Peo. v. Hoyle, 75 Misc. 
p15, 1883 NYS 669. 

30. Indebtedness of other political 
bodies see supra § 4048. 

31. McGuire vy. Philadelphia, 245 
Pa. 287, 91 A 622. 

[a] Mere assumption of a debt of 
a city by another (1) does not extin- 
guish the debt as a liability against 


- the city, so as to reduce the total 
amount of its indebtedness. Gold v. 
‘Peoria, 65 Ill. A. 602. (2) For in- 


stance, indebtedness incurred by a 
municipality for school purposes is 
to be included in its existing indebt- 
edness notwithstanding the passage 
of a statute requiring a school dis- 
rict to assume the payment of such 
ndebtedness, as the municipality is 
still obligated and absolutely liable 
to pay such indebtedness, McGuire 
vy. Philadelphia, 245 Pa. 287, 91 A 622. 

32. Chicago v. Galpin, 183 Ill. 399, 
55 NE 731; Council Bluffs v. Stewart, 
51 Iowa 385, 1 NW 628. 

33. Ky.—Jones v. Bowling Green 
Bd. of Education, 191 Ky. 198, 229 
SW 1032; Winchester v. Nelson, 175 
Ky. 63, 198 SW 1040. 

N. Y.—Levy v. McClellan, 196 N. Y. 
178, 89 NE 569. 

Okl.—Kirk v. Greer County School 
Dist. No. 24, 108 Okl. 81, 234 P 596. 
. Pa.—Schuldice v. Pittsburgh, 251 
Pa. 28, 95 A 938. 

Wis.—State v. Tomahawk, 96 Wis. 
73, 71 NW 86. 

[a]. Municipal bonds which are 
the absolute and unqualified obliga- 
tions of the city, and which are is- 
sued on its faith and credit alone, 
and which when due, are payable di- 
rectly by it, are debts of the city. 
Levy v. McClellan, 196 N. Y. 178, 89 
NE 569. ; 


[b] Bonds issued by a. bridge 
company, the entire capital stock of 
which has been acquired by a city 
pursuant to Act May 26, 1893 (P, Ll. 
p 154), and of which the city has 
complete control, are properly com- 
puted as a debt incurred by the city, 
as they are in effect q debt of the 
city. Schuldice vy. Pittsburgh, 251 
Pa. 28,95 A 938. i 
~ Bonds not included see infra text 
and notes 39, 51, 52. 

34. Winchester v. Nelson, 175 Ky. 
63, 1938 Sw 1040. 

35. Warner v. New Orleans, 87 
Fed. 829, 31 CCA 238; Millsaps v. 
Terrell, 60 Fed. 193, 8 CCA 554; Ash- 
land y. Culbertson, 103 Ky. 161, 44 
SW 441, 19 KyL 1812; Shelbyville v. 
Shelbyville Water, ete., Co., 27 SW 
85, 16 KyL 176; Levy v. McClellan, 
N. Y. 178, 89 NB 569; Adams v. 
East River Sav. Inst., 65 Hun 145, 
Seay 12 [aff 186 N. Y. 52, 32 NH 

if 

86. Ill.—Stone y. Chicago, 207 Ill. 
492, 69 NE 970. 3 

Iowa.—Swanson v. Ottumwa, 118 
Iowa 161, 91 NW 1048, 59 LRA 620. 

N. J.—Hill v. Belmar, (Sup.) 127 
A 789. 

N. Y.—Matter of New York, 139 
App. Div. 40, 123 NYS 860; Lines v. 
Otego, 91 NYS 785. 
 N. C.—McNeill v. Whiteville, 186 
NCL 716 89131 £9 S15). 6. , 

Okl.—State v. Short, 113 Okl. 187, 
240 P 700. ; 

Utah.—State v. Quayle, 26 Utah 26, 
71/P 1060. 

[a] Application of provision.— 
Under a statute authorizing a deduc- 
tion from the gross debt of. the 
amount of bonded debt incurred for 
water, gas, electric light, or power 
purposes, or two or more of such 
purposes, it is proper in deducting 
the amount of indebtedness incurred 
for a water system to include therein 
a just and reasonable amount of 
bonded indebtedness for a sewerage 
system as a part of the water sys- 
tem, as a water system for a city or 
town is incomplete without the 
means of taking care of the waste 
and carrying away the water after it 
has been used. McNeill. v. White- 
ville, 186 N. C. 163, 119 SH 6. : 

{[b] Debts for public utilities.— 
Under some constitutional provisions 
and the construction placed thereon 
debts incurred for public utilities 
owned by the city may be excluded 
or deducted from the gross total of 
all outstanding indebtedness in de- 
termining whether the debt limit has 
been exceeded. State v. Short, 113 
Okl, 187, 240 P 700. 

37. Levy v. McClellan, 196°N. Y. 
178, 89 NE 569; New York Sav. Bank 
v. Grace, 102.N. Y. 3138, 7 NE 162. 

38. Stone v. Chicago, 207 Ill. 492, 
69 NE 970; Bednarski v. West Ham- 
mond, 170 Ill. A. 543; Jackson First 
Nat, Bank vy. Jackson, 199 Ky. 94, 95, 
250 SW. 795. 

“Ordinarily, of course, one is in- 
debted although he may be abun- 
dantly able to pay, but under a con- 
stitutional provision that no munici- 
pality shall incur an indebtedness be- 
yond a certain amount, the word ‘in- 


debtedness’ is ordinarily held to 
mean the contraction of an obliga- 
tion of which there is no present 
means of payment....%In_ other 
words, an obligation cannot be reck- 
oned as an indebtedness when there 
are funds in the treasury available 
to meet it.” Jackson First Nat. Bank 
v. Jackson, supra. 

[a] Warrants, for whose payment 
there is money in the treasury, are 
not to be considered in estimating the 
amount of outstanding indebtedness. 
German Ins, Co, v, Manning, 95 Fed. 
597; Bednarski v. West Hammond, 
170 Tl A. 548. 

39. Levy v. McClellan, 196 N. Y. 
178, 89 NE 569; New York Sav. Bank 
v. Grace, 102 N. Y. 313, 7 NE 162; 
Brooke v, Philadelphia, 162 Pa. 123, 
29 A 387, 24 LRA 781, 

40. Edwards v. Clarksville, 35 Ga. 
A. 306, 13838 SE 45. 

[a] Presumption.—(1) Current ex- 
penses for the current year are not 
to be included in the city’s indebted- 
ness, as it must be presumed that the 
current indebtedness of a municipal- 
ity will be taken care of out of the 
current income, Winchester vy. Nel- 
son, 175 Ky. 68, 198 SW 1040. (2) 
Thus contract obligations for light- 
ing for the current year are not 
“debts,” since it will be presumed 
they can and will be met out of the 
devy for current expenses. Jones v. 
Bowling Green Bd. of Education, 191 
Ky. 198, 229 SW 1032. (3) But the 
mere fact that short-term notes were 
executed and fall due within the cur- 
rent year, without a showing of the 
purposes for which they were exe- 
cuted, does not, justify an assumption 
that they represent current expendi- 
tures and can or will be taken care of 
out. of taxes levied for the current 
year as they may be only renewals of 
long outstanding obligations. Jones 
v. Bowling Green Bd. of Education, 
supra. 

[b] Anticipation tax warrants not 
included.—Stone v. Chicago, 207 Ill. 
492, 69 NE 970. 

41. German Ins. Co. v. Manning, 
95 Fed. 597; Freeman y. Huron, 10 
S. D. 368, 73 NW 260;. Seymour v. 
Ellensburg, 81,Wash, 865, 142 P 875. 
| [a] Municipal warrants, which do 
not specify for what purpose they 
‘are drawn, as: required by statute, 
‘cannot be treated as valid obligations 
‘of the municipality in computing its 
indebtedness. Seymour y.. Ellens- 
burg, 81, Wash. 365, 142 P 875. 

42. Levy v. McClellan, 196 N. Y. 
178, 89 NE 569; Schuldice vy. Pitts- 
burgh, 251 Pa, 28, 95 A 938. 

, 43. Walla Walla v. Walla. Walla 
| Water: Co., 172; U.S. .1,\19. SCt_77,,.43) 
L. ed. 341; Keihl v. South Bend, 76 
Fed. 921, 22 CCA. 618, 36 LRA 228, 
44. Peck-Williamson Heating, ete., 
Co. v. Oklahoma City Bd. of Educa- 
6 ..Okl. 279, 50 .P 236. } 
Windsor v. Des Moines, 110 
Iowa 175, 81 NW 476, 80 AmSR 280; 


Stedman vy, Berlin, 97 Wis. 505, 73 
NW 57. 
46. McGuire v, Philadelphia, 245. 


Pa, 287, 91 A. 622 [expl Redding v. 
Esplen Borough, 207. Pa. 248, 56 A. 
431, on the ground that while the 
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city,*? and its liability to reimburse a special fund for 
money which it has unlawfully diverted therefrom,*® 
are to be computed as a part of its indebtedness. 
The amount of money in the city treasurer’s hands 
which ean be properly applied for sinking fund pur- 
poses does not represent a debt from the city to the 
sinking fund,*® but is rather to be deducted from 
the amount ‘of the city’s bonded indebtedness.°° 
Particular bonds are, of course, not to be included 
in the computation where it is expressly provided 
that they shall not be,>t nor, it is held, are bonds 
payable out of the revenues of a water system to 
be included.** 

Indebtedness incurred before adoption of consti- 
tution or charter. According to some provisions 
indebtedness incurred before the adoption of the 
present constitution is not to be considered in de- 
termining the amount of municipal indebtedness,°* 
unless the total indebtedness has, since the adoption 
of the constitution, been reduced below the pre- 
scribed limit.®+ Likewise it is held that indebted- 
ness incurred prior to the passage of a charter im- 
posing a limitation is not to be computed as a part 
of the indebtedness of the municipality.°° n> 

Interest.°° Accrued,®” but not unaccrued,®® inter- 
est on the obligations of a municipality is to be 
included in computing its indebtedness at a particu- 
lar time. 

[§ 4057] (2). Debts or Liabilities Arising from 
Improvements or Taking of Property.. The exist- 
ing indebtedness of a city includes its liability under 
contracts for public improvements where such lia- 
bility is to be met by an issue of bonds and the 


lower court expressed the opinion | collection.” 


Levy 


bonds are to be paid for by future taxation,°® but 
the rule is otherwise as to debts for local improve- 
ments payable from special assessments.°° Some,** 
but not other,*? courts hold that the amount owing 
by a city to the owners of property taken for a 
public use is to be included in computing the exist- 
ing indebtedness of the city. An estimate, made by 
a municipal officer charged with the duty of making 
it, of the damages caused by a change of street 
grade,®* and of the cost of doing the work,®* has 
been held a sufficient basis for including the amount 
thereof in a computation of the indebtedness of the 
city. 

[§ 4058] (3) Debts Permitted To Exceed General 
Limitation. Some authorities take the view that, 
even though a municipality is authorized to exceed 
the general limitation for specified exceptional pur- 
poses,®* nevertheless debts incurred for such excep- 
tional purposes before the limitation was reached 
are to be included in computing its existing in- 
debtedness for the purpose of determining whether 
it may incur a further indebtedness not for an 
exceptional purpose;®® but other auth ~ities take 
a contrary view.®’ At any rate a debt which, at the 
time it was incurred, exceeded the limitation, and 
was contracted by popular vote in pursuance of con- 
stitutional authority to exceed the limit with the 
assent of the electors, is not subsequently to be com- 
puted as part of the indebtedness subject to the 
limitation.®® ; 

[§ 4059] (4) Deduction of Assets. 
a few decisions,®® some of which are weakened or 
overturned as authorities by subsequent decisions 


vy. McClellan, 63. Schuldice vy. Pittsburgh, 251 


that authorized but unissued loans 
are not to be regarded as its indebt- 
edness, the decree was affirmed on 
another ground and without approval 
of this statement]. 

47. Stone v. Chicago, 207 Ill. 492, 
69 NE 970; Bednarski v. West Ham- 
mond, 170 Ill. A. 548; Levy v. McClel4? 
Jan, 196 N. Y. 178, 89 NE 569; Schul- 
dice v. Pittsburgh, 251 Pa. 28, 95 A 
938. 

[a] Judgments in tort.—(1) While 
a municipal tort liability is not af- 
fected by the fact that a city is al- 
ready indebted up to its constitu- 
tional limit (see infra § 4060) (2) 
judgments in tort against the city 
should be included in computing the 
amount of the city’s indebtedness 
(Chicago vy. McDonald, 176 Ill. 404, 
52 NE 982). (3) Judgments obtained 
against a city in personal injury 
cases are properly included in com- 
puting the amount’ of the city’s in- 
debtedness. Schuldice y. Pittsburgh, 
251 Pa. 28,°95 A 938. 

4g. Allen v. Davenport, 107 Iowa 
90, 77 NW 582; Rice v. Milwaukee, 
100 Wis. 516, 76 NW 341. 

49. Stone v. Chicago, 207 Ill. 492, 
69 NE 970, 

50. See infra § 4161. 

51. Levy v. McClellan, 196-N. Y. 
178, 89 NE 569. 

[a] Revenue bonds.—According to 
the terms of some constitutional pro- 
visions revenue bonds issued in an- 
ticipation of the collection of taxes 
are not to be included in the compu- 
tation unless they have not been re- 
tired within a prescribed number of 
years after bait were issued. Levy 
v. McClellan, 196 N. Y., 178, 195, 89 
NE 569. (2) It is not essential to 
the exception of such bonds that they 
“should have been issued during the 
year, when the taxes become payable 
against which they are issued; pro- 
vided that, when issued, they repre- 
sented those taxes, within the 
amount unpaid of the levy, and were 
payable. from the proceeds of their 


supra. 

52. Dean v. Walla Walla, 48 Wash. 
75, 92. P 896. 

53. See Kimberley v. Owensboro, 
176 Ky. 5382, 195 SW 1087. 

Special provision for municipalities 
excessively indebted at adoption of 
constitution see supra § 4048. 

54. See Jones v. Bowling Green 
Bd. of Education, 191 Ky. 198, 229 
SW 1032; Walsh v. Pineville, 152 Ky. 
556, 158 SW 1002. 

55. Soule v. McKibben, 6 Cal. 142. 

56. Interest on value of land 
taken for public use see infra § 4057. 

57. Epping vy. Columbus, 117 Ga. 
263, 48 SE 803; Stone v. Chicago, 207 
Th 492," 69. NB 970. 

58 Ga.—Epping v. Columbus, 117 
Ga, 263, 43 SE 803. 

Ill.—Blanchard y. Benton, 109 Ill, 
A. 569. ‘ 

Ky.—Ashland vy. Culbertson, 103 
Ky. 161, 44 SW 441, 19 KyL 1812. 

Mont.—Carlson y. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 1233. 

Wis.—Herman v, Oconto, 110 Wis. 
660, 86 NW 681. 

59. Levy v. McClellan, 196 N. Y. 
178, 89 NE 569. 

60. Stone v. Chicago, 207 Ill. 492, 
69 NE 970; Wickliffe v. Greenville, 
170 Ky. 528, 186 SW 476; Vallelley v. 
Grand Forks Park Dist. Comrs., 16 
N. D. 25, 111 NW 615,°15 LRANS 61. 

Deduction of assessments from 
gross debt see infra § 4059. 

61. Levy v. McClellan, 196 N. Y. 
178, 89 NE 569; Ft. Worth v. Rey- 
nolds, , (Tex. Civ. A.) 190 SW 501. 

[a] "Thus (1) it is held that, 
where title has vested in the city but 
a final award has not been made, the 
estimated value of the land, together 
with interest, is to be included in the 
city’s indebtedness. Levy v. McClel- 
lan, 196 -N. Y. 178, 89 NE 569. (2) 
Also where an award has been made, 
interest thereon is to be included. 
Levy v. McClellan, supra. 

62. Baker v. Seattle, 2 Wash. 576, 
EMP A623 


Pa. 28, 95 A 938. 


64. Schuldice v. Pittsburgh, supra, 
65. See supra § 4048. 
66. Austin v. Snodgrass, 209 Ala. 


353, 96 S 139; Lepley v. Fort Benton, 
51 Mont. 551, 154 P 710 [dist Arnold 
Vv. -Miles City, 46 Mont, 478, 128 P 
915]; Butler v. Andrus, 35 Mont. 575, 
90 P 785; Adams v. East River Sav. 
Inst., 65 Hun 145, 20 NYS 12. 

New debt for utilities before limi- 
tation reached see infra § 4062. : 

67. Buntman v. Phoenix, (Ariz.) 
255 P 490; Los Angeles v. Hance, 137 
Cal. 490, 70 P 475; State v. Hack- 
mann, 287 Mo, 184, 229 SW 1078 
{overr State v. Wilder, 197 Mo. 1, 94 
SW 495]; Dean v. Walla Walla, 48 
Wash. 75, 92 P 895. 

68. Arnold v. Miles City, 46 Mont. 
478, 128 P 915; Keller v. Scranton, 202 
Pa. 586, 52 A 26; State v. Holmes, 81 
Wash. 403, 142 P 1148; Hazeltine v. 
Blake, 26 Wash. 231, 66 P 394. 

[a] The question arises when by 
reason of a subsequent increase of 
the assessed valuation of the taxable 
property or a payment or reduction 
of the ordinary debts ‘contracted 
without popular vote such indebted- 
ness falls below the limit and a fur- 
ther indebtedness for ordinary pur- 
poses may be incurred unless the 
debts contracted by popular vote are 
to be included 
See cases supra this note. 

69. Chicago v. McDonald, 176 Tl. 
404, 52 NE 982; Jordan v. Andrus, 27 
Mont. 22, 69 P 118; Davis v. Brad- 


dock Borough, 381. PittsbLegJN 
(Pa.) 145. Pe 
[a] Reasons (1) for this view are 


that the question is one of indebted-. 


ness rather than of insolvency (Chi- 
cago v. McDonald, 176 Ill. 404, 52 NE 
982; Council Bluffs y. Stewart, 51 
Iowa 385, 1 NW 628) (2) and that a 
city, like an individual, having out- 
standing obligations of a certain 
amount, is indebted to that amount 
regardless of the means of payment 
(Council. Bluffs v. Stewart, supra; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in the computation.. 


According to . 


| 


> 
A 


; | Ag 


or statutes in the same jurisdiction,” a limitation 
of municipal indebtedness refers to outstanding 
debts and not net indebtedness, but it is generally 
held that in computing the existing indebtedness of 
a municipality a deduction may be made from gross 
indebtedness of municipal assets applicable to the 
payment of such indebtedness;7! and in some juris- 
dictions it is so provided by statutes’? which are 
Particular assets which 
may be deducted include cash on hand*™ and solvent 
Borids or other secu- 
rities in a sinking fund are to be deducted from the 
indebtedness of the city,7® unless the sinking fund 
is one especially pledged for the retirement of obli- 
gations which are not computed as part of the in- 
debtedness of the city within the meaning of consti- 
tutional limitations, in which ease such bonds or 
securities cannot be allowed as a deduction or offset 
against the general debt of the city.” 
that unexpended money borrowed for a specific pur- 
pose should not be deducted,’® but it is also held 


held to be constitutional.7? 


debts due the municipality.” 


Jordan v, Andrus, 27 Mont. 22, 69 P 
118). (3) However, other authorities 
draw a distinction between individual 
and municipal indebtedness, at least 
where money in a sinking fund is ir- 
revocably pledged to the payment of 
municipal indebtedness. See infra 
note 74 [ec] (3). 

70. See Illinois, Iowa, and Penn- 
Sylvania cases infra notes 73-76, 89. 

71. See cases infra text and notes 
74-76, 81-83. 

72. See statutory provisions. 

73. Halpin v. Rochester, 281 Pa. 
109, 126 A 241; Elliot v. Philadelphia, 
229 Pa. 215, 78 A107. See McGuire v. 
Philadelphia, 245 Pa. 287, 91 A 622 
(deeming the legislation impliedly 
forbidden by the constitutional pro- 
vision limiting the amount of indebt- 
edness and making no mention of as- 
sets, and stating that the statute 
would undoubtedly have been held 
unconstitutional if the question had 
been raised promptly after its pas- 
Sage, but that it will not be so held 
after an interval of many years dur- 
ing which municipalities have acted 
upon its authority and borrowed and 
disbursed millions of dollars in reli- 
ance upon it). 

[a] Reasonableness of legislation. 
—“‘The method provided for ascer- 
taining the net indebtedness of mu- 
nicipalities by this act is both rea- 
sonable and sensible. This is espe- 
cially true because both funded and 
floating indebtedness is included in 
the gross amount, and it is certainly 
not unreasonable to deduct from this 
gross sum those assets of the city 
available for the liquidation of out- 
standing obligations. This is what 
the act contemplates, and no reason- 
able construction placed upon _ the 
constitutional limitations conflicts 
with the power of the legislature to 
so provide.” Elliot v. Philadelphia, 
229) Pa. 215, 229,78. A. 107. 

74, German Ins, Co. v. Manning, 
95 Fed. 597; Miller v. Glenwood, 188 
Iowa 514, 176 NW 3738; Dively v. 
Cedar Falls, 27 Iowa 227; Halpin v. 
Rochester, 281 Pa. 109, 126 A 241; 
Forsyth v. Seattle, 73 Wash. 515, 132 
P 224: Graham vy. Spokane, 19 Wash, 
447, 58 P 714. See Kronsbein , v. 
Rochester, 76 App. Div. 494, 78 NYS 
813 (funds included among the cash 
resources which have been set apart 
pursuant to statutory authority to 
meet some _ specific indebtedness 
should be deducted, but funds on 
hand not so set apart should not be 
deducted). 

[a] Money in the i : 
a city is a proper offset against its 
indebtedness. Eau Claire v. Eau 
Claire Water Co., 137 Wis. 517, 119 
NW 555. 

[b]. Cash in special fund.—In as- 
certaining the indebtedness of a city 
for’ a special purpose, such as the 


eneral fund of 


| utility, 
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It is held 


construction or purchase of a public 
under a limitation directed 
specifically to indebtedness for such 
purpose, cash on hand to the credit 
of a special fund devoted to that pur- 
pose is to be deducted. Camden v. 
Fairbanks, 206 Ala. 293, 89 S 456 
(upholding the opinion of Thomas, J., 
to that effect rendered on a former 
appeal [204 Ala. 112, 86 S 8] where 
the justices were divided). 

{c] Money in a sinking fund (1) 
is to be deducted from the total ap- 
parent indebtedness of. the city 
(Kelly v. Minneapolis, 63 Minn. 125, 
65 NW 115, 30 LRA 281; Levy v. Mc- 
Clellan, 196 N. Y. 178, 89 NE 569; 
Kirk v. Greer County School Dist. 
No. 24, 108 Ol. 81, 234 P 596; Wil- 
liamson vy. Aldrich, 21,S. D. 13, 108 
NW 1063), (2) or at least it is to be 
deducted from the bonded indebted- 
ness of the city (Stone v. Chicago, 
207 Ill. 492, 69 NE 970; Jackson First 
Nat. Bank v. Jackson, 199 Ky. 94, 96, 
250 SW 795; Hau Claire v. Eau Claire 
Water Co., 137 Wis. 517, 119 NW 555). 
(3) “As no contingency will arise 
that can possibly justify the diver- 
sion of any part of the $38,000, now 
in the sinking fund to a purpose 
other than the pro tanto diminution 
of specific indebtedness included in 
estimating the aggregate liability of 
the city, there is a clear distinction 
between such an obligation and the 
indebtedness of an individual who 
may or may not pay what he owes 
and, consequently, his available as- 
sets are not to be considered in com- 
puting the amount of his actual in- 
debtedness. ...In_ estimating the 
authorized indebtedness of the city 
the amount in the hands of the treas- 
urer belonging to the sinking fund 
and applicable only to the payment 
of specific debts should be deducted 
from the aggregate indebtedness of 
the city.” Williamson vy. Aldrich, 21 
Sees Use 1651, LO SiN Webi. 2 ee) 
“The city of Jackson has provided a 
sinking fund pursuant to the man- 
date of the Constitution. It cannot 
be used now to retire the street 
bonds, as none of them are due. How- 
ever, it has been inviolably set apart 
for the payment of those bonds when 
due, and cannot be expended for any 
other purpose. Therefore it seems to 
us that the only street bond indebted- 
ness beyond the city’s ability to pay 
is the difference between the entire 
indebtedness and the amount on hand 
to the credit of the sinking fund.” 
Jackson First Nat. Bank v, Jackson, 
supra, 

75. Halpin v. Rochester, 281 Pa. 
109, 126 A 241; Elliot v. Philadelphia, 
229 Pa. 215, 78 A 107; Yates v. Con- 


nelsville Borough, 21 Pa. Dist. 1048, | 


40 Pa. Co. 33. 
[a] What , constitutes solvent 


debts. — (1) Outstanding “solvent 
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proper to deduct cash in the treasury consisting 
of the unallotted proceeds of bonds issued to pay 
debts which were previously incurred and which 
are included in computing the city’s indebtedness." 
Damages for a city contractor’s failure to complete 
work within the time specified are not to be sub- 
tracted from the amount due on the contract, in 
determining whether the city’s indebtedness has 
exceeded the legal limit.®° 

Taxes, special assessments, and income from li- 
censes. Some courts hold that it is proper to deduct 
due and unpaid taxes,®! including both taxes as- 
sessed for municipal purposes during the year in 
which the indebtedness is contracted’? and unpaid 
taxes of prior years,°* but other courts hold that 
neither uncollected taxes®* nor the levy for the cur- 
rent year®> can be deducted. At any rate, it is im- 
proper to deduct taxes which have been delinquent 
for such a period of time as to-give rise to a pre- 
sumption of payment,®° or revenue anticipated from 


debts,’ due a municipalityg within 
the meaning of a statute authorizing 
it to deduct such debts from its gross 
indebtedness, are debts due it di- 
rectly, payment of which it can en- 
force as quick assets for liquidation 
of any of its obligations. Halpin v. 
Rochester, 281 Pa. 109, 126 A 241; 
McGuire v, Philadelphia, 245 Pa. 287, 
91 A 622. (2) Municipal authorities 
cannot arbitrarily say that every 
claim of the city is an outstanding 
solvent debt. Elliot v. Philadelphia, 
229 Pa. 215, 78 A 107. (3) Where a 
statute requires a school district to 
assume the indebtedness of a mu- 
nicipality previously incurred for 
school purposes, the obligation of the 
school district to pay such indebted- 
ness is not a solvent debt which can 
be deducted from the indebtedness of 
the municipality, as there is no obli- 
gation on the part of the school dis- 
trict to pay anything directly to the 
municipality. McGuire v. Philadel- 
phia, supra. Contra Philadelphia v. 
Walton, 22 Pa, Dist. 301. (4) On the 
other hand, loans from the general 
fund to solvent improvement dis- 
tricts in a municipality may be 
treated by the municipality as cash 
assets in determining whether its in- 
debtedness exceeds the limit fixed by 
constitutional provision. Seymour v. 
Ellensburg, 81 Wash. 365, 142 P 875. 

76. Kelly v. Minneapolis, 63 Minn. 
125, 65, NW 115, 30 LRA 281; Levy v. 
McClellan, 196 N, Y. 178, 89 NE 569; 
Kirk v. Greer County School Dist. No. 
24, 108 Okl, 81, 234 P 596; Halpin v. 
Rochester, 281 Pa. 109, 126 A 241. 

77. Levy v. McClellan, 196 N. Y. 
172, 89 NE 569 [aff 132 App. Div. 913 
mem, 116 NYS 1087 mem]. 


78. Herman v. Oconto, 110 Wis. 
660, 86 NW 681. °* ; 
{a] Presumption, in the absence 


of proof, is that all the money will be 
used for the purpose for which it was 
borrowed and that there will not be 
any surplus. Herman v. Oconto, 110 
Wis. 660, 86 NW 681. 

79. Levy v. McClellan, 196 N. Y. 
178, 89 NE 596 [cert questions an- 
swered Fleischmann Realty, etc., Co. 
v. McClellan, 132 App. Div. 913 mem, 
116 NYS 1087 mem]. 


80. Herman vy. Oconto, 110 Wis. 
660, 86 NW 681. 
81. Forsyth v. Seattle, 73 Wash. 


515, 182 P 224, 

82. Graham vy. Spokane, 19 Wash. 
447, 58 P 714. 

83. Seymour v. HBllensburg, 81 
Wash. 365, 142 P 875; Graham vy. 
Spokane, 19 Wash. 447, 53 P 714. 

84. Council Bluffs v. Stewart, 51 
Iowa 385, 1 NW 628 [lim French v. 
Burlington, 42 Iowa 614]. 

85. Council Bluffs v. Stewart, 51 
Towa 3885, 1 NW 628. 

86. Seymour v. HEllensburg, 81 
Wash. 365, 142 P 875. 
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license fees or taxes’? or from a tax roll not yet 
in the hands of the collector.’ Uneollected special 
‘assessments may be deducted after they have become 
liens for fixed amounts,®? but not prior to that 
time.®° 

Misapplied revenue. Revenue of the current year, 
which has been wrongfully applied by the city to 
obligations of a preceding year while there were 
outstanding legal claims for the current year, will 
be considered as still in the treasury in determining 
whether a constitutional or statutory limitation of 
indebtedness has been exceeded.®? 

[$ 4060] e. New Debts, Expenditures, or Trans- 
actions Subject to Limitation®”—(1) In General. 
Where the amount involved in a municipal transac- 
tion, together with the previous debts and liabilities 
of the municipality, does not in the aggregate ex- 
ceed the amount of indebtedness limited by consti- 
tutional or statutory provision, it is immaterial, so 
far as the particular transaction is concerned, 
whether or not it constitutes a liability or indebted- 
ness within the limitation.2? On the other hand, 
where, on a proper computation thereof,®* it appears 
that the existing indebtedness of a municipality 
equals’ or exceeds the constitutional or statutory 
limit, and it purposes to ineur an additional financial 
obligation, it becomes necessary to consider whether 
such. obligation constitutes a ‘‘debt’’ or ‘‘indebted- 
ness’? within the meaning of the constitutional or 
statutory limitation. In determining this question 
many and varied controversies arise,?> and some 
judicial statements of ‘what constitute ‘‘debt’’ or 
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‘<indebtedness’’ are so formulated in the light of 
the peculiar language of the context in which they 
appear as to be of little service in prescribing rules 
of universal application.°* Some authorities hold 
that the words ‘‘debt’’ and ‘‘indebtedness’’ as used 
in constitutional and statutory limitations are to be 
taken in their ordinary and popular meaning,®” but 
other authorities take the view that these words 
are to be given a meaning less broad and compre- 
hensive than they bear in general usage.°* At any 
rate it is not disputed that no municipal indebted- 
ness arises unless an obligation of some kind on the 
part of the municipality to pay money is created. he 
Therefore an obligation imposing on the municipal- 
ity merely contingent future liability does not create 
an indebtedness before the happening of the con- 
tingeney,’ at least where the arising of the contin- 
gency is solely within the control of the municipality 
and can occur only by its subsequent choice volun- 
tarily made;* but it is held otherwise where the 
contingency is morally certain to take place irre- 
spective of any action taken or option exercised by 
the city in the future. Also, a contract by a mu- 
nicipal corporation which, when properly construed, 
does not fix the amount of the liability from its 
date does not create’a present indebtedness, within 
the meaning of a constitutional restriction on mu- 
nicipal indebtedness ;* and, except in some jurisdic- 
tions,® an obligation to pay ‘for work to be performed 
in the future and paid for when performed does not 
become an indebtedness until the performance of 
the work.® Generally speaking, however, the time 


Ch. 295, 125 A 459, 


87. Winchester v. Nelson, 175 Ky. 
63, 198 SW 1040; Rice v. Milwaukee, 
100 Wis. 516, 76 NW 341. 

[a] Reason for rule. —The amount 
of income to be derived from licenses 
is uncertain and not dependent upon 
any act of the city. Rice v. Mil- 
waukee, 100 Wis, 516, 76 NW 341. 

88. Balch v. Beach, 119 Wis. 77, 95 
NW 132; Herman v. Oconto, 110 Wis. 
660, 86 NW 681. 

89. Schuldice v. Pittsburgh, 251 
Pa. 28, 95 A 938; Eau Claire v. Eau 
Claire Water Co., 137 Wis. 517, 119 
NW _ 555. 

90. McAnulty y. Pittsburgh, 284 
Pa, 304, 131 A 263; Schuldice v. Pitts- 
burgh, 251 Pa. 23, 95 A 938 

91. Fairbanks Co, v. Sulphur, 62 
Okl. 10, 161 P 811; Miami State Bank 
v. Miami, 43 Okl. 809, 144 P 597. 

92. Consolidation of municipal 
corporations already indebted see 
supra § 76 note 50 [a] (4). 

93. Adams v. Waterville, 95 Me. 
242, 49 A 1042. 

94. See supra §§ 4056-4059. 

95. Cochran v. Middletown, 14 Del. 
Ch. 295, 125 A 459, 

[a] Enumeration of controversies. 
—‘‘These controversies have to do 
with such -questions as the following: 
Does the term embrace the situation 
of a purchase by the municipality of 
property encumbered by mortgage; 
does it cover obligations running into 
the future for light, water, services, 
etc., to be paid for when supplied; 
does it include obligations for what 
may be called current expenses, the 
payment of which current revenues 
may be amply sufficient to meet; does 
it necessarily import the idea that a 
remedy for collection must exist 
whereby payment may be enforced?” 
Cochran v. Middletown, 14 Del. Ch. 
295, 298, 125 A 9, 

96. Cochran y. Middletown, supra. 

97. Epping v. Columbus, 117 Ga. 
263, 43 SE 803; Lesser v. Warren, 237 
Pa. 501, 85 A 839, 43 LRANS 839. 

98. Jewell v. Nuhn, 173 Iowa 112, 
155 NW 174, AnnCas1918D 356. 

“As applied to a municipal corpora- 


tion, ‘debt,’ if given its broadest sig-|14 Del. 
nification, would include not only ob- 
ligations for extraordinary expendi- 
tures but every outstanding warrant 
upon the treasury, the accruing sala- 
ries of officers, and expenses daily 
arising for water supply, street light- 
ing, street repairs, and other like le- 
gitimate purposes. It can be readily 
seen that such rigid interpretation 
of the word in construing the consti- 
tutional provision would completely 
paralyze municipal power in every 
city whose debt has reached the pre- 
scribed limit, and, while courts have 
propounded the general proposition 
that the language of the constitution 
in this respect is ‘exceedingly broad, 
and should have no narrow or 
strained construction’ (Krench vy. 
Burlington, 42 Iowa 614), and must be 


given ‘its fair and legitimate mean- 
ing and general acceptation’ (Grant 
v. Davenport, 36 Iowa 396; -Spring- 


field v. Edwards, 84 Ill. 626), a care- 
ful examination of the decisions dis- 
closes the fact that in substantially 
every jurisdiction the word ‘debt’ or 
‘indebtedness,’ as uSed in the limita- 
tion placed upon municipal power, is 
given a meaning much less broad and 
comprehensive than it bears in gen- 
eral usage. This tendency has been 
more marked in some states than in 
others.” Swanson vy, Ottumwa, 118 
ares 161, 170, 91 NW 1048, 59 LRA 

99. Cochran v. Middletown, 14 Del. 
Ch. .295,.125 A .459; 

[La] Debt not to be paid.—‘“‘It is 
difficult to conceive that there can 
be such a thing as a debt which is 
never to be paid. No burden is cre- 
ated thereby, and there cannot be 
such an indebtedness. In a consti- 
tutional sense the prohibited indebt- 
edness must be a burden, and paya- 
ble by the city from funds which 
could not constitutionally be appro- 
priated to that purpose.” Burlington 
Water Co. v. Woodward, 49 Iowa 58, 
63 [quot Bailey v. Sioux Falls, 19 S 
D, 231, 233,’ .103;.NW.,16]: 

1. Del.—Cochran v. Middletown, 


Tll.—Maffit v. Decatur, 322 Tl. 82, 
152 NE 602. 

N. D.—Bismarck Water Supply Co. 
vy. Bismarck, 23 N. D. 352, 1837 NW 34. 

Okl.—Rogers v. Oklahoma City, 45 


Okl, 269, 145 P 357 {dist Haskins v. 
ae City, W386 ORT Oa. rao. ee 
Wash.—Comfort  v. Tacoma, 142 


Wash. 249, 252 P 929. 

2. Cochran v. Middletown, 14 Del. 
Ch. 295, 125 A 459; Burlington Water 
Conv. ‘Woodward, 49 Towa 58. 

Option to purchase property see 
infra § 4062. 

3. Burlington Water Co. v. Wood- 
ward, 49 Iowa 58; Davenport v. 
Kleinschmidt, 6 Mont. 502,°13.°P 249 
[app dism 145 U. S. 644 mem, 12 SCt 
983 mem, 36 L. ed. 859 mem]. 

4. Chicago v. Galpin, 183 Ill. 399, 
55 NE 731; Sauer v. McKees Rocks 
School Dist., 243 Pa. 294, 302, 90 A 
150 [quot Cyc]: Janes v, ‘Racine, 155 
Wis. 1, 143 NW 707. 

[a] Reason for rule.—‘‘Within the 
meaning of the constitution a debt 
is not ineurred until its amount is 
ascertainable, Because until such 
amount is ascertainable it is impos- 
sible to apply the test required by 
the constitution, namely, the ratio be- 
tween the indebtedness of the city 
and the last assessed valuation. It 
cannot be that such a test was in- 
tended to be applied before it was 
possible to do so. The constitution 
evidently contemplates that there 
should be a definite debt to which 
the test can be applied, and if there 
is no such definite debt it cannot be 
a debt within the meaning of the con- 
stitution, It is merely a debt in fieri.’”’ 
Janes y. Racine, 155 Wis. 1, 28, 143 
NW 707. 

5. Culbertson y. Fulton, 127 Tl. 
30, 18 NE 781. 

6. Dively v. Cedar Falls, 27 Iowa 
gee Weston y. Syracuse, ‘17 We Ys 

Contract for water, light, etc., to 
| 3S shine aston in future see infra § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


mining whether a debt in excess 


_ tional limitation is created, as a debt payable in the 
future is, obviously, no less a debt than one payable 
presently,® at least where the obligation is one to 
pay in the future for a consideration received in 
Also, the question whether a par- 
ticular indebtedness is within the limitation does 
not depend upon whether there is a right of ac- 


the present.1° 


tion against the municipality. 


Form and purpose of indebtedness. 
debtedness for a particular purpose is expressly 
excepted from the limitation,!? or 
to a different limitation,’® a limitation of the 


when a municipal debt comes into existence,’ rather 
than the time it matures,® is controlling in deter- 
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of the constitu- 


Unless in- 


is made subject 


amount of municipal indebtedness applies to all 


7. 
121, 85 NE 959, 37 LRANS 1036, 17 
AnnCas 415; Laporte v. Gamewell 
Fire Alarm Tel. Co., 146 Ind. 466, 45 
NE 588, 58 AmSR 359, 85 LRA 686. 

[a] A bonded indebtedness is cre- 
ated within the meaning of a charter 
or constitutional limitation, at the 
time when the bonds are issued and 
sold, rather than at the time the elec- 
tion authorizing the bond issue is 
held. Clark v. Los Angeles, 160. Cal. 
30, 116 P 722; Frost v. Central City, 
134 Ky. ‘434, 120 SW 367. 

Time of incurring debts for im- 
provements or utilities see infra §§ 
4062, 4063, 

8. Logansport v. Jordan, 171 Ind. 
121, 85 NE 959, 37 LRANS 1036, 17 
AnnCas 415; Laporte v. Gamewell 
Fire Alarm Tel. Co., 146 Ind. 466, 45 
- NE 588, 58 AmSR 359, 35 LRA 686. 

9. U. S.—Coulson y. Portland, 6 F., 
Cas. No. 3,275, Deady 481. 

Cal.—Wallace v. San Jose, 29 Cal. 
180. 
» JTll.—Culbertson v. Fulton, 127 Il. 


30, 18 NE 781; Law v. Peo., 87 Ill. 
385; Springfield v. Edwards, 84 Ill. 
626. 

Iowa.—Windsor v. Des Moines, 110 


Iowa 175, 81 NW 476, 80 AmSR 280; 
Burlington Water Co, v. Woodward, 
49 Iowa 58 

Mont.—Davenport v. Kleinschmidt, 
6 Mont. 502, 13 P 249 [app dism 145 


U. S. 644 mem, 12 SCt 983 mem, 36 
L. ed. 859 mem]. 

Pa.—Nankivil v. Yeosock, 7 Kulp 
518. 


Tex.—Terrell v. Dessaint, 71 Tex. 
770, 9 SW 598. ; 

10. Lesser v. Warren, 237 Pa. 501, 
85 A 839, 48 LRANS 839. 

Purchase price of property payable 
in installments see infra § 4063. 
** 11, Peo. v. Chicago, ete, R. Co., 
253 Ill. 191, 97 NE 310. 


12. See supra § 4048. 
13. See supra § 4055. 
14. Cal.—Mahoney v. San Fran- 


cisco, 257 P 49. 

Ill.—Peo. v. Chicago, etce., R, Co., 
253 Tll. 191, 193, 97 NE 310. 

Ind.—Logansport v. Jordan, 171 
Ind. 121, 128, 85 NE 959, 37 LRANS 
1036, 17 AnnCas 415. 

Ky.—Com. v, Louisville, etc. .R. 
Co., 105 Ky. 206, 48 SW 1092, 20 KyL 
1127. 

Mass.—Browne_ v. 179 
Mass. 321, 60 NE 934. “ 

“The prohibition of the Constitu- 
tion operates upon the indebtedness 

coming within it,... without re- 
gard to its form or the manner or 
method by which it is evidenced.” 
Logansport v. Jordan, ‘supra. 

‘Tt makes no difference under what 
uise the attempt is made or what 
orm the proceeding takes. The ob- 

ject is to protect the property of cit- 
jzens from being burdened beyond 
five per cent of its value, aS ascer- 
tained by the assessment for State 
and county taxes, with any indebted- 
ness extending into the future, and 
any plan or scheme which has the 
effect of creating such a burden is 
prohibited by the constitution.” Peo. 


Boston, 


Logansport v. Jordan, 171 Ind.]|v,. Chicago, etce., R. Co., supra. 


[a] Implied as well as express 
promises or liabilities are subject to 
the limitation. Litchfield v. Ballou, 
114. Uy S. 190, 5 SCt,820,'29 L. ed. 132; 
Buck vy, Eureka, 124 Cal. 61, 56 P 612; 
Windsor v. Des Moines, 110 Iowa 175, 
81 NW 476, 80 AmSR 280. 

[b] Bonds.—The obligation cre- 
ated by bonds can have no other 
name than that of an indebtedness. 
Peo. v. Chicago, ete., R. Co., 253 Ill. 
191, 97 NE 310. 

{c] DLoans.—(1) An ordinance em- 
powering the mayor and finance com- 
mittee of the city to borrow a certain 
amount of money is void, where the 
indebtedness of the city at the time 
of its passage exceeded the constitu- 
tional limit, and a contract entered 
into pursuant thereto is illegal as 
creating a debt in excess of such 
limitation. Schnell vy. Rock Island, 
232 Ill. 89, 883 NE .462, 14 LRANS 874. 
(2) “The borrowing of money on the 
security of property already belong- 
ing to the municipality, without giv- 
ing the lender any recourse against 
the body corporate or its property 
other than the particular property 
pledged to secure the money ad- 
vanced, if the constitutional limita- 
tion of municipal indebtedness be 
thereby exceeded, is the creation of 
indebtedness within the prohibition 
of the Constitution.’”” Palmer v. Al- 
buquerque, 19 N. M. 285, 300, 142 P 
929, LRAI1915D 1106. (38) “To per- 
mit a borough or city to borrow 
money under a contract that it shall 
not be liable for, its repayment, but 
that the lender must look solely to 
pledged municipal property or assets, 
would, in effect, annul the constitu- 
tional restriction upon municipal im- 
providence and strike down a safe- 
guard against municipal profligacy.” 
Lesser v. Warren, 2387 Pa. 501, 513, 
85 A 839, 43 LRANS 839. (4) A debt 
limitation may not be evaded by the 
device of a “temporary loan.’ Law 
v.' Peo., 87 Illy 385... (5) In other 
words, an agreement which comes 
within all the definitions of “debt” 
and “indebtedness” is none the less 
a “debt” or an “indebtedness” by be- 
ing termed a “temporary loan.” Al- 
exander v. Philadelphia, 17 Pa. Dist. 
799. (6) If a loan, although tempo- 
rary in its inception, or any part 
thereof, is carried over into the next 
municipal year, it loses its temporary 
character and becomes a debt of the 
city within the inhibition of the arti- 
cle limiting the municipal. indebted- 
ness to five per cent of the city valu- 
ation. Blood v. Beal, 100 Me. 30, 60 
A 427. (7) Borrowing of mgney by 
municipality generally see infra § 
4088. 

15.) “Peowivi Chicago; ete.; 1R.:'Co., 
253 Ill. 191, 97 NE 310; Logansport 
v. Jordan, 171 Ind. 121, 127, 85 NE 
959, 37 LRANS 1036, 17 AnnCas 415; 
Council Bluffs v. Stewart, 51 Iowa 
385, 1 NW 628; French v. Burlington, 
42 Iowa 614; Spilman v, Parkersburg, 
35 W. Va. 605, 14 SE 279. 

‘Tt is... wholly immaterial for 
what purpose the indebtedness, in ex- 
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municipal indebtedness voluntarily created regard- 
less of its form** or purpose.t® 
however, that a constitutional provision, prohibiting 
municipalities whose debt has reached the limit from 
contracting any further liability, will not prevent a 
municipality whose indebtedness is up to the consti- 
tutional limit from contracting for the services of 
an agent or attorney to contest the validity of any 
part of the indebtedness,'* or to secure a reduction 
of the amount thereof.17 

Involuntary obligations or liabilities. 
of the amount of municipal indebtedness apply only 
to debts created by voluntary act or contract. and 
not to obligations or liabilities imposed upon the 
corporation by law or against its will.18 


It has been held, 


Limitations 


cess of the constitutional limit, is in- 
curred.” Logansport v. Jordan, supra. 

[a] Salary of a health officer.— 
Norton v. East St. Louis, 36 Ill, A. 


171, 

[b] Indebtedness for school pur- 
poses.— Walsh v. Pineville, 152 Ky. 
556, 153 SW 1002; Com. v. Louisville, 
etc., R. Co., 105 Ky. 206, 48 SW 1092, 
20 KyL 1127; Richmond v. Powell, 27 
Sw i, 16 KyL 174. 

[c] Aid to corporations.—(1) A 
general constitutional limitation upon 
the amount. of indebtedness which a 
municipal corporation may incur ap- 
plies to indebtedness incurred in aid 
of railways and similar enterprises. 
Atlantic Trust Co. v. Darlington, 63 
Fed, 76 [writ of error dism 18 SCt 
947 mem, 42 L. ed. 1214]; Peo. v. 
Hamill, 134 Ill. 666, 17 NE 799, 29 
NE 280; Burnes v, Atchison, 2. Kan. 
454, (2). Specific limitation of 
amount of municipal aid see infra 
§ 4093. 

16. Logansport v. Dykeman, 116 
Ind. 15, 17 NE 587; Talbott v. Iber- 
ville, 24 La. Ann. 135. 

17. See cases supra note 16. 

18. Cal.—Lewis v. Widber, 99 Cal. 
412, 33 P 1128; McCracken y. San 
Francisco, 16 Cal, 591. 

a eeeine els v. Edwards, 84 Ill. 

Iowa.—Thomas v. Burlington, 69 
Jowa 140, 28 NW 480. 

Kan.—State v. Bentley, 98 Kan, 442, 
157) BP canon, 

Ky.—O’Bryan v. Owensboro, 113 
Ky. 680, 68 SW 858, 69 SW 800, 24 
KyL 469, 645, 

N. Y.—Bronx Parkway Commn, v. 
Hylan, 119 Mise. 785,:198 NYS 271 
{aff 206 App. Div. 688 mem, 200: NYS 
915 mem]. 

Okl.—Hume v. Wyant, 68 Okl. 261, 
173 Pielsi.: 

Wash.—McCarthy v. Kelso, 129 
Wash. 121,.223 P 151; State v. Ev- 
erett, 101 Wash. 561, 172 P 752, LRA 
1918 411; Patterson v. Edmonds, 72 
Wash. 88, 129 P 895. 

[a] Rule applied.—(1) The mu- 
nicipality is not prevented from in- 
curring an indebtedness in excess of 
the limitation for construction of a 
water filtration plant when ordered 
by the state board of health to dis- 
continue the use of water from its 
waterworks and there is no method 
other than filtration whereby whole- 
some water can be supplied. Mc- 
Carthy v. Kelso, 129 Wash. 121, 223 
P 151. (2) A city cannot escape lia- 
bility for an obligation arising ex 
delicto on the ground that its indebt- 
edness has already reached the con- 
stitutional limit. McCracken v. San 
Francisco, 16 Cal. 591; Chicago v. 
Sexton, 115 Ill, 230, 2 NE 263; Bloom- 
ington v. Perdue, 99 Ill. 329; Ft; 
Dodge Electric Light, etc., Co. v.. Ft. 
Dodge, 115 Iowa 568, 89 NW 7; Rice 
vy. Des Moines, 40 Iowa 638; Bartle v, 
Des Moines, 38 Iowa 414; Conner v, 
Nevada, 188 Mo. 148, 86 SW 256, 107 
AmSR 314; Morris v. Sheridan, 86 Or. 
224, 167 P 593; Dallas v. Miller, 7 
Tex. Civ. A. 503, 27 SW 498;. Lorence 
v. Bean, 18 Wash. 36, 50 P 582. (8) 
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[§ 4061] (2) Current Expenses.’® 
some authorities, a city having an aggregate indebt- 
edness exceeding the limitation imposed by law is 
powerless to create any additional debt even for 
its ordinary current expenses;?° but according to 
other authorities limitations of the amount of mu- 
nicipal indebtedness are not violated by incurring 
indebtedness for ordinary current expenses,”! at 
least where such indebtedness can be paid from cur- 
rent revenues,”? that is, money in the treasury,?* 
taxes levied but not collected,?* and, in some juris- 
dictions, taxes which can be lawfully levied during 
A municipality already over- 
burdened may not increase annual expenses beyond 


the current year.”® 


The liability of a city for negligently 
failing to raise a fund to pay certain 
warrants is one arising ex delicto and 
not ex contractu, and therefore the 
city is liable for damages arising 
therefrom, although its limit of in- 
debtedness has been reached. Little 
v. Portland, 26 Or, 225, 37 P 911. (4) 
A constitutional limitation does not 
apply to an indebtedness to a tax- 
payer accruing by reason of the col- 
lection of an illegal. tax. Thomas v. 
Burlington, 69 Iowa 140, 28 NW 480. 
(5) Also a judgment allowing a re- 
covery from a municipal corporation 
of certain taxes illegally collected by 
it was a claim “which was not re- 
quired to be payable out of the reve- 
nues of any particular year or fund, 
but was a claim that the board of 
supervisors was bound to audit and 
approve, and that the city was re- 
quired to pay, irrespective of the pro- 
visions of the charter relative to the 
inéyrring of indebtedness or payment 
of claims in excess of the revenues 
of the city for any particular year.” 
Burr v. San Francisco, 30 Cal. A. 755, 
756, 159° P 458... (6) Adebt. arising 
from a breach of contract to pay 
cash is not within a provision limit- 
ing indebtedness. Conyers v. Kirk, 
78 Ga. 480, 3 SE 442: (7) Damages 
from street improvements see infra 
§ 4062. 

19. Necessity of: 

Assent of electors see infra § 40753. 
Provision for payment see infra § 

4085. 

20. Chicago v. Galpin, 183 Ill. 399, 
55 NE 731; Chicago v. McDonald, 176 
Til. 404, 52 NE 982; Prince v. Quincy, 
105, Ill. 215; Prince v. Quincy, 105 Ill. 
138, 44 AmR 785; Fuller v. Heath, 89 
Tlk. 296; Springfield v. Edwards, 84 
Ili, 626; Gold v. Peoria, 65 ‘Ill. A. 
602; Norton v. Hast St. Louis, 36 Ill. 
A. 171; Prince v. Quincy, 28 Ill, A. 
490 [aft 128 Ill. 443, 21 NE 768]; 
Spilman v. Parkersburg, 35) We Va. 
605, 14 SE 279. 

21. Centerville v. Fidelity Trust, 
etces, Co., 118 Fed. 332, 55 CCA 348; 
O’Bryan v. Owensboro, 113 Ky. 680, 
68 SW 858, 69 SW 800, 24 KyL 469, 
645; Gladwin v. Ames, 30) Wash. 608, 
71P 189; Hull vy. Ames, 26 Wash. 272, 
66 P 391, 90 AmSR 743. 

{aj Limitation inapplicable.—Re- 
visal (1905) § 2977, making it un- 
lawful for any city to contract a 
debt, pledge its faith, or loan its 
credit for the support or maintenance 
of internal improvements or for any 
special purpose whatsoever to an ex- 
tent exceeding in the aggregate ten 
per cent of the assessed valuation of 
the real and personal property in the 
city, does not apply to an indebted- 
ness for necessary expenses. Under- 
wood v. Asheboro, 152 N. C. 641, 68 
SE 147. 

22. Alaska.—Dickinson vy. Peters- 
burg, 6 Alaska 488. 

Ind.—Brashear vy. Madison, 142 Ind. 
685, 36 NE 252, 42 NE 349, 33 LRA 
474; Valparaiso v. Gardner, 97 ‘Ind. y 
49. "AmR 416 [dist Sackett v. New 
Albany, 88 Ind. 4738, 45 AmR 467]; 
Fowler v. F. GC. Austin Mfg. Co., 5 
Ind. A. 489, 32 NE 596. 
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According to 


Iowa.—Grant v. Davenport, 36 
Iowa 396. 

La.—Laycock vy: Baton Rouge, 35 
La, Ann. 475. 

Me.—Reynolds v. Waterville, 92 
Me, 292, 42 A 558. 

Pa.—Wade v. Oakmount, 165 Pa. 
479, 30 A 959; Nankivil v. Yeosock, 
7 Kulp 518. 

Tex.—Cleburne v. Gutta Percha, 
ete., Mfg. Co., (Civ. A.) 127 SW 1072, 

Wash.—Austin v. Seattle, 2 Wash. 
667, 27° 55% 

“Where the current revenues are 
sufficient to defray all current ex- 
penses without increasing the indebt- 
edness, there is then no corporate 
debt incurred for such expenses.” 
Valparaiso v. Gardner, 97 Ind. 1, 13, 
49 AmR 416. 

[a] Source of anticipated reve- 
nues generally.—‘‘Undoubtedly a 
town has, under the law, to enable it 
to carry on its actual running ex- 
penses, the authority to anticipate its 
revenues, from whatever source to be 
derived, for each. year. In other 
words, its authority is limited only 
by its anticipated revenues for the 
current year, including moneys on 
hand and credits. Anticipated reve- 
nues are legitimately based upon the 
taxes derived from the assessment of 
real and personal property, license 
taxes, and other money credits, such 
as fines, etc., that may presumably 
be paid into the treasury of the 
town.” Dickinson vy. Petersburg, 6 
Alaska, 488, 492. 

23. Dickinson v. Petersburg, su- 
pra; Gulf Pav., Co. v. Atlanta, 149 
Ga. 114, 99 SE 3874 [rev 22 Ga. A. 
374, 96 SE 392]; Waycross v. Tom- 
berlin, 146 Ga. 504, 91 SE-560; Tate 
v. Elberton, 136 Ga. 301, 71 SE 420; 
Atlanta v. Gulf Pav. Co., 25 Ga. A. 
102, 102 SE 558; Whigham v. Gulf 
Refining Co., 20 MCB. Ae 427, 98 SE 
238; Brashear v. Madison, 142 Ind. 
Dee 386 NE 252, 42 NE 349, 33 LRA 


[a] Construction and application 
of statute.—(1) Under a statute pro- 
viding that a city which has reached 
the constitutional limit of indebted- 
ness may pay its reasonable and 
necessary current expenses out of 
eash in its treasury derived from 
current revenues, what is a current 
expense is for the courts to deter- 
mine (Helena Waterworks Co. v, Hel- 
ena, 31 Mont, 2438, 78 P 220); (2) 
whether it is reasonable and neces- 
sary is for the municipal council 
(Helena Waterworks Co. v. Helena, 
supra). (8) Such a statute does not 
apply to an expenditure for the ac- 
quisition of an electric light plant to 
supply the municipality and its in- 
habitants with light while it has an 
available source of supply sufficient 
to meet all requirements. Palmer vy. 
Helena, 40 Mont. 498, 107 Py 512. 

24. Brashear v. Madison, 142 Ind. 
tok 36 NE 252, 42 NE 349, 33 LRA 


Anticipation of current revenues 
generally see infra § 4066. 

25. Gulf Pav. Co. v. Atlanta, 149 
Ga. 114, 99 SE 374 [rev 22 Ga. A. 374, 
96 SE 3921; Waycross v. Tomberlin, 


annual revenue by any contract.?® 
tation on the power of borrowing money*’ does not 
apply to liabilities incurred Gmennins than by bor- 
rowing money for current expenses.?® 

[§ 4062] (3) Property, Utilities, Improvements, 
and Works?®—(a) In General. 
a municipality already indebted to the constitutional 
limit has power to incur a further indebtedness for 
a local improvement cannot arise before the munici- 
pality incurs or proposes to incur a debt for this 
purpose.*° Indebtedness for streets, sewers, or, other 
public works or improvements is subject to a limi- 
tation of the amount of municipal indebtedness,** 
unless authority to transcend the limitation for 


[§§ 4061-4062 


A charter limi- 


The question whether 


146 Ga. 504, 91 SE 560; Tate v. Elber- 
ton, 136 Ga. 301, 71 SE 420; Atlanta 
v. Gulf Pav. Co., 25 Ga. A. 102, 102 
SE 558; Whigham y. Gulf Refining 
Co., 20 Ga, A. 427, 93 SE 238. 

26. I1l.—Chicago v. McDonald, 176 
Tll, 404, 52 NE 982; Prince v. Quincy, 
Pei A. 490 [aff 128 Ill. 443, 21 NE 

Mont.—State vy. Helena, 24 Mont, 
521,.63.P.99, 81. AmSR#453;. 55 LRA. 
336; Davenport v. Kleinschmidt, 6 
Mont. 502, 13 P 249. 

N. J.—Read v. Atlantic City, 49 N 
Jef. /55 8; Aa TD9- 


np Chery v. Yeosock, 7 Kulp. 


518. 
8. C.—Duncan y. Charleston, 60 S. 
GC; 532; 39 SE 265; 
27. See infra § 4088. 
28. Barrett v. East St. Louis, 89 
EL are: 
29. Cross references: 
Indebtedness payable specially see 
infra § 4064. 
Limitations for special purposes see 
Supra § 4055. 
Water or light plant as “emergency” 
see supra § 4048. 
30. Jacksonville R. Co. v. Jack- 
Sonville, 114 Ill. 562, 2 NE 478. 
31. Ga.—Renfroe vy. Atlanta, 140 
Ga. 81, 78 SE 449, 45 LRANS 1173. 


Towa.—Allen v.. Davenport, 107 
Iowa 90, 77 NW 532. 
Ky.—Castle v. Louisa, 187 Ky. 397, 


219 SW 439; German Nat. Bank v. 
Covington, 164 Ky. 292, 175 SW 330, 
AnnCas1917B 189; Mahoney Vv. Bul- 
se Dee KY ITS, 31 SW 878, 17 Kyl 


N. Y.—Andrus v. Burling, 144 App. 
Div. 805, 129 NYS 720. 

Or.—Portland v. Albee, 67 Or, 221, 
135. P 516, 897. 

Pa. —wWaters v. Tamaqua Borough, 
37) Pa. Con, Gis 

[a] Indebtedness accrues when 
the improvement is accepted by .the 
city as completed, and is invalid if 
the city at that time is already in- 
debted beyond the~ constitutional 
limit. Logansport v. Jordan, 171 Ind. 
121, 85 NE 959, 37 LRANS 1036, 17 
AnnCas 415 [foll Jordan vy. Logans- 
port, 171 Ind, 280, 86 NE 47]. 

[b]. Absolute and unconditional 
promise to pay.—(1) After a city’s 
indebtedness has reached the limit 
fixed by law, it cannot make a con- 
tract binding it unconditionally to 
pay for public improvements, al- 
though it contemplates a reimburse- 
ment for such payments from’ pro- 
ceeds of the sale of bonds which do 
not increase the indebtedness within 
said limit, being payable from spe- 
cial taxes for the improvement. Allen 
v. Davenport, 107 Iowa 90, 77 NW 
532. (2) Also improvement bonds 
are subject to a constitutional limi- 
tation of indebtedness where they 
contain an absolute promise by the 
city to pay, and contain no declara- 
tion that they are payable only out 
of a particular fund, even though 
they recite that they are issued to 
provide for the payment of the cost 
of the improvement, which cost is 
made assessable against the abutting 
property, and is made a lien thereon, 


SS US SS Sed Pa eA RRA wes Te se, 
For later cases, developments and changes in the law see-cumulative Annotations, same title, page and note number, 
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this purpose is specially granted,®? or the improyve- 
ment is to be paid for out of a special assessment,°? 
eurrent revenues,** or cash in the municipal treas- 


ury.*> Likewise, indebtedness for 


construction of light oy water plants or other pub- 
lie utilities,** or for the improvement, enlargement, 
or extension thereof,?? is subject to a constitutional 
limitation of the amount of indebtedness, unless 
the constitution itself provides an exception to, 


or extension of, the limitation in 


_ this being in effect only a recital of 


the power possessed by the city to 
levy and enforce a special assess- 
ment for the payment of the debt 
ereated by the issuance and sale of 
the bonds. Burlington Sav. Bank v. 
Clinton, 111 Fed. 439 (lowa case); 
Fowler v. Superior, 85 Wis. 411, 54 
NW : 

[c] Failure to levy assessment 
and provide special fund.—Where a 
city has already reached its consti- 
tutional limit of indebtedness it has 
no power to render itself liable for 
the cost of street improvements con- 
tracted for subSequent thereto, even 
though it fails to levy an assessment 
and provide a-special fund for such 
improvement as it is required to do. 
Soule v. Seattle, 6 Wash. 315, 33 P 
384, 1080. : 

32. %Ill.—Dutton v. Aurora, 114 Ill. 
138, 28 NE 461. 

Iowa.—Marion Water Co. v. Mar- 
ion, 121 Iowa 306, 96 NW 883. 

Mass.—Prince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610. 

Minn.—A. A. White Townsite Co. 
Sas eee 120 Minn, 1, 138 NW 

N. J.—Stroud vy. Consumers’ Water 
Gay, DEEN oid. Ey, 4225°28-A. 578. 

R. I.—Peabody v. Westerly Water 
Works Co., 20 R. I. 176, 37 A 807. 

[a]. Charter amendment. — Where 
ahomerule charter limits the amount 
ef municipal indebtedness, but does 
not prohibit a certain improvement, a 
charter amendment authorizing the 
improvement, “all provisions of the 
charter to the contrary notwithstand- 
ing,’’ is intended to authorize the ex- 
penditure of money for the improve- 
ment, although it exceeds the limit of 
indebtedness and the language used 
is sufficiently expressive of such in- 
tention. A. A, White Townsite Co. v. 
Moorhead, 120 Minn. 1, 138 NW 939. 

33. See infra § 4064. 

34.. Harrold v. Huntington, 74 W. 
Va. 538, 82 SH 476. 

35. Quill v. Indianapolis, 124 Ind. 
292, 23 NE 788, 7 LRA 681; Smith v. 
Jefferson, 75 Or. 179, 146 P 809. 

36. Dobbs v. Brumby, 150 Ga. 599, 
104 SE 440; Helena Water Works Co. 
v, Helena, 31 Mont. 243, 78 P 220; 
Lesser v. Warren, 237 Pa. 501, 85 A 
839, 48 LRANS 839; Brown v. Corry, 
175 Pa. 528, 34 A 854 [aff 4 Pa. Dist. 
645, 17 Pa.- Co. 490]. 

[a] Time of incurring indebted- 
ness.—Where the method prescribed 
by statute for the acquisition of a 
public utility by a municipality is a 
complex one, considerable time must 
elapse between the vote to purchase 
and the taking possession of the util- 
ity, the value of the plant is only 
tentatively fixed at the time of the 
vote and the price to be paid is sub- 
sequently determined by a railroad 
commission and a certificate stating 
the price is filed, the indebtedness is 
incurred, within the meaning of a 
constitutional limitation, when the 
railroad commission files its certifi- 
eate and not when the vote to pur- 
chase is taken. Janes v. Racine, 155 
Wis. 1, 21,.148 NW 707 (‘In a case 
where the probable value of the plant 
intended to be purchased, together. 
with the indebtedness of the city, ap- 
proximates or slightly exceeds the 
constitutional amount of indebted- 
ness a city may incur, it can never be 
accurately determined until the rail- 
road commission files its certificate 


‘whether or not, the five per centum 
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the purchase or 


the case of in- | tation.*° 
limit of indebtedness is exceeded. To 
hold that the amount of the purchase 
price when ascertained by the rail- 
road commission relates back and 
constitutes an indebtedness from the 
time the vote is taken might in many 
cases result in invalidating obliga- 
tions apparently lawfully incurred by 
the city during the interval that 
elapses between the time the vote is 
taken and the time the railroad com- 
mission fixes the amount of the pur- 
chase price. Moreover, it would re- 
sult in holding the city presently in- 
debted for a plant which is still being 
operated by a public utility, and 
which in all probability will continue 
to be so operated for a considerable 
length of time, the profits of which 
operation will accrue to the public 
utility. On the other hand, if it be 
held that the indebtedness is. in- 
curred, and the obligation to pay be- 
comes fixed, when the certificate is 
filed, and when the:exclusive use of 
the property, and presumably the 
title also, vests in the municipality, 
then it can always be ascertained 
with exactness at the time the debt 
is ineurred whether or not the con- 
stitutional provision above referred 
to is violated’’). 

[b] he probable cost of main- 
taining and operating a municipal 
lighting plant cannot be considered 
in determining whether the construc- 
tion of the system would entail an 
indebtedness greater than the city’s 
constitutional limit. Barry v. New 
Haven, 162 Ky. 60, 171 SW 1012. 

37. State v. Portage, 174 Wis. 588, 

NW. 376. 

338. Ky.— Benjamin y. Mayfield, 
170 Ky. 446, 186 SW 169. 

Mo.—State v. Gordon, 217 Mo, 108, 
116 SW 1099. 

Okl.—Pawhuska v. Pawhuska_ Oil, 
etc., Co., 118 Okl. 201, 248 P 336; State 
v. Short, 113 ..Okl. 187, 240 P 700; 
Barnes v.-Hill, 23 Okl, 207, 99 P 927. 

Utah.—State v. Heber City, 36 Utah 
1, 102 P 309. 

Wash,—Langdon v. Walla Walla, 
112 Wash. 446, 193 P 1; Schooley v. 
Chehalis, 84 Wash, 667, 147 P 410; 
oe eit v. Seattle, 80 Wash. 154, 141 
Hes ; 

[a] Construction and application 
of provisions.—The words “public 
utilities,” as used in a constitutional 
provision authorizing a municipality 
to exceed the general debt limitation 
in incurring indebtedness for the 
purchase, construction, or repair of 
public utilities, to be owned exclu- 
sively by the municipality, include: 
(1) An electric light plant. Williams 
v. Norman, 85 Okl. 230, 205 P 144. 
(2) A public waterworks system. 
Dunagan vy. Red Rock, 58 Okl. 218, 
158 P 1170. (8) Public fire stations. 
Oklahoma City v. State, 28 Okl. 780, 
Liorsabe LLOS: (4) Street cleaning 
equipment and machinery. Oklahoma 
City v. State, supra, (5) A sewer. 
State v. Millar, 21 Okl. 448, 96 PB 747. 
(6) A public park. Ardmore vy. State. 
24 Okl. 862, 104 P 918; Barnes v. Hill, 
23 Ok}, 207, 99 P 92% (1), A. burial 
ground or cemetery, to be purchased, 
owned, and,controlled by a city and 
opened to the use of the public under 
reasonable regulations for the burial 
of the dead. Denton v. Sapulpa, 78 
Okl. 178,189 P 532. (8) Although 
streets and street improvements may 
be conceded to be public utilities in 


a general sense, they are not within 


the class of public utilities referred 
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debtedness for this purpose,®*® or the city has on 
| hand sufficient available funds to meet contract pay- 
ments as they fall due.*® Indebtedness incurred by a 
municipality for the subseription to, or purchase of, 
stock of a water company does not, of course, 
violate a constitutional limitation of the amount 
of indebtedness where the amount for which the 
city becomes obligated, together with its other in- 
debtedness, does not exceed the constitutional limi- 
Ordinarily excessive indebtedness may not 


to in the constitutional provision, as 
the municipality has only an ease- 
ment therein and they are not capa- 
ble of being owned exclusively by the 
city. Coleman v. Frame, 26 Okl. 193, 
109 P 928, 31 LRANS 556 [{foll’ Ding- 
man v. Sapulpa; 27 Okl.»116, 111 PR 
319; Hooper v. State, 26 Okl, 646, 110 
P $12]. (9) Also a bridge. to be 
owned jointly by a city and a town- 
ship is obviously not a public utility 
owned exclusively by the city. In re 
Miami, 43 Okl. 205, 141 P 1174. (10) 
An exception to a constitutional limi- 
tation of municipal indebtedness to a 
certain per cent of assessed values, if 
more should be necessary to obtain a 
certain utility, does not apply to 
cities already possessing such utility. 
Palmer v. Helena, 19 Mont. 61, 47 P 
209. (11) Also a provision allowing 
a municipality of a certain class to 
exceed the general limit of indebted- 
ness for the purpose of purchasing or 
constructing a waterworks or electric 
light plant does not authorize it to 
exceed the limit for the purpose of 
maintaining and operating such 4 
plant. State v. Wilder, 200 Mo. 97, 
98 SW 465. (12) Under a constitu- 
tional provision that no city shall be- 
come indebted to an amount includ- 
ing existing indebtedness, exceeding 
four per cent of the value of taxable 
property therein, that no part of the 
indebtedness so allowed shall be in- 
curred for other than strictly city 
purposes, and that any city shall be 
allowed to incur additional indebted- 
ness not exceeding four per cent for 
supplying the city with artificial 
lights, water, and sewers, when the 
works for supplying them shall be 
owned and controlled by the city, “a 
bonded indebtedness of four per 
centum may be incurred for general 
eity purposes, ,including the supply- 
ing of the city with water, lights, or 
sewers; such things being for city 
purposes aS much as is the creating 
and maintaining of a fire department, 
the grading of streets, or the defray- 
ing: of expenses. In addition to that 
the city may also incur an additional 
indebtedness, of four per centum for 
the purpose of -supplying the city 
with water, lights or sewers. If the 
city has an existing indebtedness of 
four per centum, it then can only in- 
cur an additional indebtedness of 
four per centum for the purpose of 
supplying the city with water, lights, 
or sewers. If the city has no exist- 
ing indebtedness, and it so desires, it 
may incur an indebtedness of eight 
per centum for supplying the city 
with water, lights, or sewers, or for 
any one of such things.’”’ State v. 
Heber City, 36 Utah 1, 4, 102. P 309. 

Submission to popular vote see 
infra § 4077. 

39. McClintock v. Great Falls, 53 
Mont. 221, 163.P 99, 

40. Bollenbacher § v, 196 
Ind. 657, 148 NE 417, 

[a] Contention answered. — A 
water company. was authorized to 
issue and sell common stock to the 
amount of one hundred and twenty- 
five thousand, nine hundred dollars 
and preferred stock to the amount of 
two hundred and fifty thousand dol- 
lars. <A city subscribed for common 
stock to the amount of one hundred 
and twenty-five thousand dollars and 
proposed to issue bonds in that 
amount to provide funds for payment 
thereof, It was contended that 
while the amount of the proposed 


Harris, 
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be incurred for the purchase of property on the 
ground that.it is worth more than the price*! and 
will increase the municipal revenue ;#? but some con- 
stitutions provide that bonds issued for a specific 
undertaking from which the city or town may de- 
rive revenue shall not be subject to the limitation,** 
and, as hereinafter shown, a municipality already in- 
debted to the limit may purchase property where 
the purchase price is payable exclusively from a spe- 
cial fund to be derived from the income and reve- 
nue of the property.44 A municipal corporation 
cannot avoid restrictions upon the amount of in- 
debtedness which it may incur by purchasing prop- 
erty for public purposes subject to liens,*° or by 
pledging the property itself for payment,** unless 
such mortgage is authorized by a constitutional pro- 
vision*’ or a valid statute.4® A mere option to 
purchase property does not, before it is exercised, 
constitute an indebtedness.*® 

Damages from improvement.®® Excess of the law- 
ful limit of indebtedness is no defense to an action 
for damages resulting from the negligent or unskill- 
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ful construction of a street gutter®! or from the 
change of a street grade.®? i op 

[§ 4063] (b) Rental or Installment Contracts. 
In a majority of jurisdictions it is held that a con- 
tract by a municipality to pay for water, lights, 
sewerage, and the like, at stated times in the fu- 
ture, does not create an indebtedness within the 
meaning of a provision limiting the, indebtedness 
of municipalities,®* or, if it does create an indebted- 
ness, it is one only for the amount of the pay- 
ment or payments due the first year,®** and not 
for the aggregate amount of all the payments;°° 
but in a few jurisdictions such a contract is deemed 
to ereate a debt®® for the aggregate amount of the 
payments,°? within the meaning of limitations of the 
amount of indebtedness. On the other hand, a con- 
tract for the purchase or construction of a public 
utility plant or for the purchase of other property, 
the consideration being received in the present and 
all at one time, creates an indebtedness for the full 
amount of the contract price, notwithstanding the 


[9§ ple. 


issue of bonds would not exceed the 
constitutional limit of indebtedness, 
yet the purchase of all the common 
stock of the water company, except 
nine Shares subscribed for and owned 
by the directors, would convert the 
obligation of the company into debts 
of the city and that those obligations 
exceeded the amount for which the 
city might lawfully become indebted, 
but the court said: “The city of 
Bloomington is not agreeing to pay 


any money raised by taxation except. 


the $125,000 for which bonds are to be 
sold, and is not pledging or mortgag- 
ing any property that it has or that 
it is acquiring, nor is it pledging any 
of its income or revenues, whether 
raised by taxation or otherwise. But 
it is merely agreeing to purchase one- 
third of the capital stock of the 
water company, and to take any pay 
for water needed by the municipality 
and the people of the city, in quanti- 
tics and at prices subject to regula- 
tion by the Public Service Commis- 
sion. And dividends on the preferred 
stock marketed to finance the project, 
as well as the cost of taking up and 
canceling such stock,' if desired, are 
to be paid only out of the net profits 
to be earned by the water company. 
Fox v. Bicknell, 193 Ind. 537, 141 NE 
222. The proposed issue and sale of 
bonds for the purpose stated will not 
violate said provision of the Consti- 
tution.” Bollenbacher v. Harris, 196 
Ind. 657, 664, 148 NE 417. 

Subscription to stock of corpora- 
rte generally see infra §§ 4092-— 
4108. 
mee Scott v. Davenport, 34 Iowa 

42. Scott v. Davenport, supra, 

43. See McDaniel v. Clifton Forge, 
137 Va. 650, 120 SE 143. 

44. See infra § 4064. 

45. Santa Cruz v. Wykes, 202 Fed. 
357, 120 CCA 485 [aff 184 Fed. 752]; 
Evans v. Holman, 244 Ill. 596, 91 NE 
723; Browne v. Boston, 179 Mass, 321, 
60 NE 934; Ironwood Water Works 
aa v. Ironwood, 99 Mich, 454, 58 NW 
371. ! 

46. Lesser v. Warren, 237 Pa, 501, 
85 A 839, 48 LRANS 839, 

47. Michigan United Light, 
fee v. Hart, 235 Mich. 682, 209 NW 

48. State v. Portage, 174 Wis, 588, 
184 NW 376 (upholding the statute in 
so far as it provides for a purchase- 
money lien but not in so far as it 
provides for a new mortgage lien to 
pay for subsequent improvements, 
additions, and extensions). 

49. Cochran v. Middletown, 14 Del. 
Ch. 295,299, 125°° A 459°) Hay’ v. 
Springfield, 64 Ill. A. 671; Windsor v. 
Des Moines, 110 Iowa 175, 81 NW 476, 


etc., 


80 AmSR 280; Stedman v, Berlin, 97 
Wis. 505, 73- NW 57 

“An option to purchase property at 
a given price which if immediately 
exercised would push the municipal 
indebtedness beyond the authorized 
limit, will not so long as it remains 
open constitute an indebtedness with- 
in the meaning of the statutory or 
constitutional inhibition.’”’ Cochran v. 
Middletown, supra. 

50. Tort Liability generally 
supra § 4060. 

51. Bartle v. Des Moines, 38 Iowa 


414 
Cook v. Ansonia, 66 Conn. 413, 


see 


Dae 
34 A 183; Smith v, St. Joseph, 122 
Mo. 648, 27 SW 344. 

58. Mercantile Trust, etc., Co. v. 
Columbus, 161 Fed, 185 [rev on other 
grounds 218 U. S. 645, 31 SCt 105, 
54 lL. ed. 1193]; Columbia Ave. Sav. 
Fund, ete., Co. v. Dawson, 130 Fed. 
152 [rev on other grounds 197 U. S. 
178,25. SCt 420, -.49.. Le “ed. “T1e7: 
Shields v. Loveland, 74 Colo. 27, 218 
P 913. And see Creston Waterworks 
Co, v. Creston, 101 Iowa 687, 70 NW 
739 (holding, without discussion, that 
a contract by a city to pay water 
rentals, to levy a special tax there- 
for, and, if the special tax proves in- 
sufficient to set apart annually or 
semiannually sufficient money from 
its general funds and annual reve- 
nues to supply the deficit, does not 
create an indebtedness within the 
meaning of a constitutional limita- 
tion). ; 

Executory contracts generally see 
supra § 4060. 

54. Denver v. Hubbard, 17 Colo. 
A, 346, 68 A 993; Allison v. Chester, 
69 W. Va, 533, 589, 72 SE 472, 37 
LRANS 1042, AnnCasi918B 1174 
LTuot Cyc]. And see cases infra note 


[a] Where the city has no money 
to pay the first installment, and is 
indebted beyond the constitutional 
limit, the proposed indebtedness is 
invalid. Logansport v. Jordan, 171 
Ind. 121, 85 NE 959, 37 LRANS 1086, 
17. AnnCas 415, 

55. U. S.—Columbia Ave. Sav. 
Fund, ete., Co..v, Dawson, 130 Fed. 
152 [rev on other grounds 197 U. S. 
178, 25 SCt 420,49 L. ed. 713]; Fi- 
delity ‘Trust,:: etc:,) Co. vi. -“Fowter 
Water Co., 113 Fed. 560; Anoka Wa- 
terworks, etc., Co, v. Anoka, 109 Fed, 
580 [app dism 115 Fed. 1018, 52 CCA 
683]; Cunningham v. Cleveland, 98 
Fed. 657, 39 CCA 211; Walla Walla 
Water Co. v. Walla Walla, 60 Fed. 
957 Taft 172° USS. 1) bo Gtr ts wae ob 
ed. 341]. 

Cal.—Doland y, Clark, 143 Cal. 176, 
76 P 958; Higgins v. San Diego Water 


'Co., 118 Cal. 524, 45 P 824, 50 P 670; 


McBean y. Fresno, 112 Cal, 159, 44 P 
358, 53 AmSR 191, 31 “LRA 794. 

Colo.—Denver v. Hubbard, 17 Colo. 
A. 346, 68 P 993. 

Ind.—Voss v. Waterloo Water Co., 
163 Ind. 69, 71 NE 208, 106 AmSR 
201, 66 LRA 95; South Bend v. Rey- 
nolds, 155 Ind. 70, 57 NE 706, 49 LRA 
795; Foland v. Frankton, 142 Ind. 546, 
41 NE 1031; Crowder v. Sullivan, 128 
Ind. 486, 28 NE 94, 13 LRA 647; Val- 


peer’ v. Gardner, 97 Ind. 1, 49 AmR 


Mo.—Webb City, etc., Waterworks 
Co. v. Carterville, 153 Mo. 128, 54 SW 
557; Lamar Water, etc., Co. v. Lamar, 
128 Mo. 188, 26 SW 1025, 31 SW 756, 
32 LRA 157, 140 Mo. 145, 39 SW 768; 
Saleno v. Neosho, 127 Mo. 627, 30 SW 
190, 48 AmSR 653, 27 LRA 769. 

N. M.—Raton Waterworks Co. v. 
Raton, 9 N. M. 70, 49 P 898. 

Okl.—Terr. v. Oklahoma, 2 Okl. 158, 
37 P 1094. 

Or.—Joseph wr Joseph Water 
Works Co., 57 Or. 586, 111 P 864, 112 
, see Salem Water Co. v. Salem, 5 

mrad: 

Pa.—Wade v. Oakmont Borough, 
165 Pa, 479, 30 A 959. 

Tex.—Tyler v. Jester, 97 Tex. 344, 
78 SW 1058. 

W. Va.—AHison vy. Chester, 69 W. 
Va. 533, 539, 72 SH 472, 37 LRANS 
1042, AnnCas1918B 1174 [quot Cyc]. 

Wis.—Herman vy. Oconto, 110 Wis. 
660, 86 NW 681; Burham v. Milwau- 
kee, 98 Wis, 128, 73 NW 1018: Sted- 
man v. Berlin, 97 Wis. 505, 73 NW 57; 
Merrill R., etce., Co. v. Merrill, 80 Wis. 
358, 49 NW 965. ~- 

[a] Bona fide contract for rental. 
—‘“A municipal corporation may con- 
tract for a supply of water or gas or 
like necessary, and may stipulate for 
the payment of an annual rental for 
the gas or water furnished each year, 
notwithstanding the aggregate of its 
rentals during the life of the con- 
tract may exceed the amount of in- 
debtedness limited by the charter.” 
Walla Walla v. Walla Walla Water 
Cow UTZ, U.S. yt 48. 119 re Cp a 7, Aan tas 
ed. 341. 

56. Schnell v. Rock Island, 232 111. 
89, 83 NE 462, 14 LRANS 874; Chi- 
cago v, Galpin, 183 Ill. 399, 55 NE 
731; Chicago v. McDonald, 176 Ill. 


404, 52 NE 982; Pontiac Water, etc., 


Co. v. Pontiac, 149 Ill. A. 57. 

57. Evans v. Holman, 244 Ill. 596 
91 NE 723; Beard v. Hopkinsville, 98 
Ky. 239, 24 SW 872, 15 Kyl 756, 44 
AmSR 222, 28 LRA 402; Niles Water- 
Works vy. Niles, 59 Mich. 311, 26 NW 
525. Contra East St. Louis v. Hast 
St. Louis Gas Light, etc., Co., 98 Ill. 
415, 38 AmR 97; Cain v. Wyoming, 
104 Ill. A. 538; Carlyle Water, etc., 
Co. v. Carlyle, 31 Ill. A. 325. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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price is to be paid in installments during a series 


of years’® or an attempt is made 


limitation by contracting in form to pay rental.°® 
[§ 4064] (4) Indebtedness Payable from Special 
Fund or Assessment. Except in some jurisdictions,°° 
the fact that a municipality has passed beyond 
its debt limit does not prevent it from contracting 
a debt payable expressly out of a special fund.*t 
The rule is applicable to a debt payable out of a 
fund derived from the income and revenue of a light 
or waterworks plant or other public utility con- 
structed or purchased by the municipality,®? un- 
less, in addition to the revenue, the property itself 
is mortgaged to secure payment of the indebted- 
A municipality may, without increasing its 
indebtedness within the meaning of constitutional 


ness.& 


58. Dobbs v. Brumby, 150 Ga, 599, 
104 SE 440; J. B. McCreary Co. v. 
Glennville, 149 Ga. 431, 100 SE 362; 
Windsor v. Des Moines, 110 Iowa 
175, 81 NW 476, 80 AmSR 280; Tama- 
qua v. Krebs, 25 Pa. Dist. 848; Brown 
v. Corry, 4 Pa. Dist. 645, 17 Pa. Co. 
490 [aff 175 Pa. 528, 34 A 854]. 

59. Baltimore, etc., R. Co. v. Peo., 
200 Ill. 541, 66 NE 148; Reynolds v. 
. Waterville, 92 Me. 292, 42 A 53. 

60. Leonard v. Metropolis, 278 Ill. 
287, 115 NE 813; Holmgren v. Moline, 
269 Tll. 248, 109 NE 1031; Schnell v. 
Rock Island, 232 Ill. 89, 88 NE 462, 
14 LRANS 874; East Moline v. Pope, 
224 Ill. 386, 79 NE 587; Joliet v. Alex- 
ander, 194 Ill. 457, 62 NE 861. But 
See Evans v. Holman, 244 Ill. 596, 
602, 91 NE 723 (stating that “a city 
or village does not create an indebt- 
edness by obtaining property to be 
paid for wholly out of the income of 
the property’); Hay v. Springfield 
64 Ill. A. 671 (upholding a contract 
whereby the city became obligated 
only to give its warrant against a 
fund appropriated for lighting pur- 
poses and did not incur any responsi- 
- bility for ultimate payment of the 
warrant). 

[a] Reason for view.—All the: ob- 
ligations of a city are, in effect, pay- 
able out of some particular fund and 
it is immaterial that a particular ob- 
ligation is payable from a _ special 
fund if the city is the owner of the 
fund. Peo. v. Chicago, etc., R. Co., 
253 111. 191, 97 NE 310; Joliet v. Alex- 
ander, 194 Ill. 457, 62 NE 861. 

61. U. S.—Simons v. Eugene, 159 
Fed. 307. 

Colo.—Leadville Illum. Gas. Co. v, 
Leadville, 9 Colo. A. 400, 49 P 268. 

Ind.— Fox v. Bicknell, 193 Ind. 537, 
141 NE 222; Quill v. Indianapolis, 124 
Ind. 292, 23 NE 788, 7 LRA 681. 

Iowa.—Martin-Strelau Co. v. Du- 
buque, 149 Iowa 1, 127 NW 1013; 
Tuttle v. Polk, 92 Iowa 433, 60 NW 
733; Davis v. Des Moines, 71 Iowa 
500, 32 NW 470. 

Ky¥.—Bowling Green v. Kirby, 220 
Ky. 839, 295 Sw 1004. 

Mont.—State v. Great Falls, 19 
Mont. 518, 49 P 15. 

Or.—Butler v. Ashland, 113 Or. 174, 
232 P 655; Little v. Portland, 26 Or. 
2315, 237. P* 9T1: 

Pa.—Reuting v. Titusville, 175 Pa. 
512, 34 A 916; McDonough v. Wash- 
ington Borough, 20 Pa. Co. 345. 

R. I.—McAleer v. Angell, 19 R. I. 
688, 86 A 588. : 

Tex.—Laredo v, Frishmuth, (Civ. 
A.) 196 SW 190; Dallas Electric Co, 
v. Dallas, 23 Tex. Civ. A. 323, 58 SW 
153 


Wash.—Comfort v. Tacoma, 142 
Wash. 249,°252 P 929; Scott v, Ta- 
coma, 81 Wash, 178, 142 P 467; Griffin 
v. Tacoma, 49 Wash. 524, 95 P 1107; 
Faulkner v. Seattle, 19 Wash. 320, 
53 P 365; Winston v. Spokane, 12 
Wash. 524, 41 P 888; Baker v. Seattle, 
2 Wash. 576, 27 P 462. 

{a]° Fund not in existence.—The 
rule is applicable where the indebt- 
edness is incurred on the credit of a 
special fund and is payable only 
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to avoid a debt 


therefrom, even though, at the time, 
the fund is not in existence but is to 
be subsequently created or raised. 
Laredo v. Frishmuth, (Tex. Civ. A.) 
196 SW 190; Faulkner v. Seattle, 19 
Wash. 320, 53 P 365. 

62. U. S.—Franklin Trust Co. v. 
Loveland, 3 F. (2d) 114. 

Colo.—Shields v. Loveland, 74 Colo. 
27, 218 P 913; Larimer County v. Ft. 
Collins, 68 Colo. 364, 189 P 929. 

Ind.—Fox v. Bicknell, 193 Ind. 537, 
141 NE 222 [expl Voss v. Waterloo 
Water -Co., 163 Ind. 69, 71 NE 208, 
co eee 201, 66 LRA 95, 2 AnnCas 
Ky.—Bowling Green v. Kirby, 220 
Ky. 839, 295 SW 1004. 

Mo.—State v. Neosho, 203 Mo, 40, 
101 SW 99. 

Wash.—Twitchell v. Seattle, 106 
Wash, 32, 179 P 127; Uhler v. Olym- 
pia, 87 Wash. 1, 151 P 117, 152 P 998; 
Schooley v. Chehalis, 84 Wash. 667, 
147 P 410. 

But see Jackson v. Conneautville 
Borough School Dist., 280 Pa. 601, 125 
A 310 (dealing with the indebtedness 
of a school district but stating that 
a@ municipality cannot create debts 
beyond its current revenues even 
where payment is to be made solely 
out of a specially designated in- 
come). 

63. Leonard v. Metropolis, 278 Ill. 
287, 115 NE 813; Lobdell v. Chicago, 
227 Til. 218, 81 NE 354; Lesser v. 
Warren, 2387 Pa,’ 501,..85 A: 839, 43 
LRANS 839. _But see Bowling Green 
v. Kirby, 220 Ky. 839, 295 SW 1004 
(the fact that there is a statutory 
mortgage lien does not bring the in- 
debtedness within the constitutional 
limitation where the mortgagee has 
no right to foreclose the mortgage by 
a sale of the property). 

64, Colo.—Peo. v. Lee, 72 Colo. 
698, 213° PP 588,, 589) [cit Cye]: 

Ga.—Valdosta v. Harris, 156 Ga. 
490, 119 SE 625; Washington v. 
Faver, 155 Ga. 680, 117 SE 653; Gulf 
Pav. Co, v. Atlanta, 149 Ga. 114, 99 
SH) 374 ‘prev 22.;Ga. A." 374, 96; SH 
392]; Waycross v. Tomberlin, 146 
Ga. 504, 91 SE 560; Monk vy. Moultrie, 
145 Ga. 843, 90 SE 71.® 

Ida.—MecGilvery .v. Lewiston, 13 
Ida. 338, 90 P 348. 

Ind.—Burton v. State, 111 Ind. 600, 
12 NE 486; Strieb v. Cox, 111 Ind. 299, 
12 NE 481. 

Iowa.—Corey v. Ft. Dodge, 133 
Iowa 666, 111 NW 6; Ft. Dodge Elec- 
tric Light, etc., Co. v. Ft. Dodge, 115 
Iowa 568, 89 NW 7; Clinton v. Walli- 
ker, 98 Iowa 655, 68 NW 431; Tuttle 
v. Polk, 92 Iowa 43838, 60 NW 7338; 
Davis v. Des Moines, 71 Iowa 500, 32 
NW 470. 

Kan.—State v. Neodesha, 3 Kan. A. 
319, 45 P 122. 

Ky.—Turner v. Kelly, 217 Ky. 773, 
290 SW 711; Shaver v. Rice, 209 Ky. 
467, 273 SW 48; Castle v. Louisa, 187 
Ky. 397, 219 SW 439; German Nat. 
Bank v. Covington, 164 Ky. 292, 175 
Sw 330, AnnCas1917B 189; Guiifoyle 
v. Maysville, 129 Ky. 532, 112 SW 666. 

Minn.—Kelly v. Minneapolis, 63 
Minn, 125, 65 NW 115, 30 LRA 281, 
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limitations, contract an indebtedness payable out of 
the proceeds of a special assessment,®* provided, 
at the time of the making of the contract, no lia- 
bility on the part of the city, other than to pay 
over the assessment when collected, is created.® 
Assessment against city.®¢ 
to pay for an improvement is made against the mu> 
nicipality for benefits received, the question whether 
the liability of the city for the amount of such assess- 
ment comes within a constitutional debt limitation 
depends upon whether the assessment is to be paid 
by general taxation, including taxation of personal 
property, or whether the assessment is made only 
upon abutting real property owned by the munici- 
pality, the limitation being applicable in the former 


Where an assessment 


Mo.—Morrison v. Morey, 146 Mo. 
543, 48 SW 629; Kansas City v. Ward, 
134 Mo. 172, 35 SW 600. 

N. Y.—Baldwin v. Oswego, 1 Abb. 
Dec. 62, 2 Keyes 132. 

Okl.—Perry v. Johnson, 106 Okl, 32, 
233 P 679. 

Or.—Little v. Portland, 26 Or. .2385, 
37 P 91. 

[a] “The reason for the rule is 
that the contractor or holder of the 
bond must look alone to the fund cre- 
ated by the collection of the assess- 
ments on the abutting property, and 
the city is a mere agency for collect- 
ing the assessments and custodian of 
the fund when the assessments are 
collected.’ Castle v. Louisa, 187 Ky. 
397, 401, 219 SW 439. 

65. Castle v. Louisa, supra; Atkin- 
son v. Great Falls, 16 Mont. 872, 40 
P 877. And see cases infra this note. 

[a] Pledging the faith and credit 
of the city (1) not for the payment 
of the principal and interest of im- 
provement bonds, but only for the 
payment of the sums realized from 
the assessments, does not create an 
indebtedness within the meaning of a, 
constitutional debt limitation. Castle 
v. Louisa, 187 Ky. 397, 219 SW 439. 
(2) Provision for a special improve- 
ment guaranty fund, intended to 
afford a guaranty of the payment of 
bonds issued for the payment of local 
improvements, are not invalid (Com- 
fort v. Tacoma, 142 Wash. 249, 252 P 
929), (8) where there is not the re- 
motest probability of the city exceed- 
ing the constitutional debt limit in 
order to maintain the fund (Wicks v. 
Baas Lake City, 60 Utah 265, 208 P 


[b] Deficiency.—(1) An excess of 
the cost of the improvements over 
the benefits assessed becomes an in- 
debtedness of the city. McAnulty v. 
Pittsburgh, 284 Pa. 304, 131 A 263. 
(2) However, where there is nothing 
in the terms of a paving contract 
rendering a deficiency necessary, the 
fact that performance of the contract 
resulted in a deficiency due the con- 
tractor in excess of special assess- 
ments, which deficiency is in excess 
of the statutory limit of indebted- 
ness, does not render the contract 
void ab initio. Waller v. Pritchard, 
201 Iowa 1364, 202 NW 770. (3) The 
court will not in advance of the let- 
ting of the contract, and upon purely 
speculative averments, asSume that a 
deficiency, constituting a municipal 
obligation, will result. Henderson v. 
Enterprise, 202 Ala. 277, 80 A 115. 
(4) Where in good faith and accord- 
ing to reasonable éxpectation it is 
contemplated that the assessments 
will be adequate to produce the re- 
quired fund, the fact that it subse- 
quently develops that part of the as- 
sessment cannot be enforced:does not 
render the contract invalid. Addy- 
ston Pipe, etce., Co. v. Corry, 197 Pa. 
41, 46 A 1035, 80 AmSR 812. 

Tusk! promise to pay see supra 
§ 4062. 

66. Assessment against city by 
conservancy district see Levees and 
Flood Control § 60, 
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case®? but not in the latter.®% 


[§ 4065] (5) Transactions Involving Existing 
A municipal corporation does not 
incur a new debt or increase its indebtedness, within 
the meaning of constitutional or statutory limita- 
tions, when it expends accrued funds;*®® draws a 
check?° or warrant’! on funds in the treasury’, enters 
into a contract or incurs an obligation which is to 
be, and can lawfully be, satisfied out of money 
on hand;'2 compromises a debt;** funds** or ex- 
tends’® an existing indebtedness, as by issuing fund- 
ing bonds;7° issues duplicate bonds in lieu of bonds 
which have been lost, destroyed, or so mutilated as 
to be unfit for circulation ;”” or uses a trust fund for 


Debts or Funds. 


which it is already liable.’§ 


[§ 4066] (6) Anticipation of Current Revenues.“® 
A contract may be entered into, an appropriation 


67. Peo. v. Chicago, R= Cos, 
253 Ill, 191, 97 NE 310. 

68. Perry v. Johnson, 106 Okl. 32, 
233 P 679. 

- 69. Camden Clay Co. v. New Mar- 
tinsville, 67 W. Va. 525, 68 SE 118. 

70. -Maffit v. Decatur, 322 Ill. 82, 
152 NE 602. 

71. Blanchard v. Benton, 109 Il. 
A. 569; Phillips v. Reed, 107 Iowa 
331, 76‘NW 850, 77 NW 1031; Booth 
v. Weiss, 15 Phila. (Pa.) 159. 

72. Ga.—Atlanta v. Gulf Pav. Co., 
25 Ga. A. 102, 102 SE 558; Diamond 
Power Specialty Co. v. West Point, 
111. Ga; A. 533,75 SE 908. 

.. Ind.—Brashear vy. Madison, 142 Ind. 
685, 36 NE 252, 42 NE 349, 33 LRA 


474. 

N. Y.—O’Reilly v. Kingston, 175 
App. Div. 207, 161 NYS 632. 

N. C.—Adams v. Durham, 189 N. C, 
932):126 SH 611. 2. 
' Pa.—Stratton v. Allegheny County, 
245 Pa. 519; 91° A 894: 

W. Va.—Camden Clay Co. v. New 
Reo tec 67 W.> Va. 625, 68 SH 
11 


But see City Water Supply Co. v. 
Ottumwa, 120 Fed. 309 (the fact that 
a city which is already indebted in 
excess of the constitutional limit has 
in its treasury a part of the money 
necessary to discharge the obligation 
it assumes in entering into a con- 
tract, and may be able to collect the 
remainder from taxes by the time the 
obligation matures, does not alter the 
fact that such a contract creates an 
indebtedness within a constitutional 
inhibition). 

Cross references: 

Anticipation of current revenue see 
infra § 4066. 

Obligations for particular matters 
payable from money in treasury: 
Current expenses see supra § 4061. 
Improvements see supra § 4062. 
73. Chicago v. Pittsburg, etc., R. 

Co., 244 Tll. 220, 91 NE 422, 135 AmSR 

316; Logansport v. Dykeman, 116 Ind, 

15, 17 NE 587. 

74, Hotchkiss v. Marion, 12 Mont. 
218, 29 FP 821. 

75. Poughkeepsie v. Quintard, 136 
N.Y. 275, 32 NE 764. 

Tee U.S. 
School Dist. v. Rew, 111 Fed. 1, 49 
CCA 198, 55 LRA 364; Lake County 
vy. Keene Five Cents Sav. Bank, 108 
Fed. 505, 47 CCA 464; Huron v. Sec- 
ond Ward Sav. Bank, 86 Fed. 272, 30 
CCA 38, 49 LRA 534. 

Cal.—Los Angeles v. Teed, 112 Cal. 
819, 44 P 580. 

Ind.—Myers v. Jeffersonville, 145 
Ind, 431, 44 NE 452; Powell v. Madi- 
son, 107 Ind. 106, 8 NE 31. 

Iowa.—Cedar Rapids v. Bechtel, 110 
Towa 196, 81 NW 468. 

Ky.—Vaughn v. Corbin, 217 Ky. 
521, 289 SW 1104. 

Mont.—Palmer v. Helena, 19 Mont. 
61, 47 P 209. 

» N. Y¥.—Poughkeepsie v. Quintard, 

136 ‘N. Y¥. 275, 32 NE 764 [aff 65’ Hun 

141, 19 NYS 944]. 


etc,, 
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~£§§ 4064-4067 


made, or a warrant drawn by an overburdened mu- 


year. However, 


debtedness or to 


nicipality in anticipation of its revenues for the 
current year,®® such as taxes already levied and to 
be collected subsequently,*! and according to some,*? 
although not other,’ authorities, taxes which may 
thereafter be lawfully levied during the current 


municipal corporations should not 


be permitted to anticipate their revenue to such an 
extent as to impair the force or nullify the spirit of 
the constitutional provision limiting indebtedness.** 

[§ 4067] 4. Exercise of Power®*®°—a. In General. 
The power of a municipal corporation to incur in- 


make expenditures®® is to be exer- 


cised by its governing body®? rather than by other 


boards, officers, or committees,®® unless authority is 


N. C.—Wharton v. Greensboro, 146 
N 


nn, nh OO) BOs ose ok Oe. 

Okl.—State v. West, 29 Okl. 503, 
LES) Pees 

Or.—Morris v. Taylor, 314-Or... 62, 


49 P 660. 
tapi ees v. Erie, 200 Pa, 223, 49 A 

S. D.—Hyde v. Ewert, 16 S. D, 133, 
91 NW 474; National L. Ins. Co. v. 
Mead, 13 S. D. 37, 82 NW.78, 79 Am 
SR 876, 48 LRA 785, 13 S. D. 842, 83 
NW 335; Mitchell v. Smith, 12 S. D. 
241, 80 NW 1077. 

Tex.—Tyler v. Jester, 97 Tex. 344, 
78 SW 1058. 

“The issuing of bonds to fund a 
floating debt adds nothing to the in- 
debtedness of the city. It merely 
changes the form of the existing 


debt.” Vaughn v. Corbin, 217 Ky. 
521, 524, 289 SW 1104. 
77. Ottawa First Nat. Bank -v. 


Brown, 117 Kan. 339, 230 P 1038, 39 
ALR 1242. : 
ae, Ayer v. Bangor, 85 Me. 511, 27 


79. For current expenses see su- 
pra § 4061. ‘ 
80. Feil v. Coeur d’Alene, 23 Ida. 


32, 129 P 643, 43 LRANS 1095; Texas 


Electric, ete., Co. v. Vernon, (Tex. 
Civ. A.) 266 SW. 600; Cleburne ‘v. 
Gutta Percha, etc., Mfg. Co., (Tex. 


Civ. A.) 127. SW. 1072; Camden Clay 
Co. v. New Martinsville, 67 W. Va. 
525, 68 SE 118. 

81. U. S—Denny v. Spokane, 179 
Fed. 719, 25 CCA 164, 

Tll.—Chicago v. McDonald, 176 Ill. 
404, 52 NE 982; Fuller v. Heath, 89 
Til. 296. [atte 1, Tk, AS Lisi aw sv. 
Peo., 87 Ill. 385; Springfield. v. Ed- 
wards, 84 Ill. 626; Hast St. Louis v. 
Flannigan, 26 Ill. A. 449. 

Ind.—Laporte v. Gamewell Fire 
Alarm Tel. Co., 146 Ind. 466, 45 NE 
588, 58 AmSR 359, 35 LRA 686. 

Iowa.—French v. Burlington, 42 
Iowa 614. 

Mich.—Alpena v, Alpena Cir. Judge, 
97 Mich. 550, 56 NW 941. 

N. Y.—O’Reilly v. Kingston, 175 
App. Div. 20g, 161 NYS _ 632; Gubner 
v. McClellan, 180 App. Div. 716, 115 
NYS 755. 

N. D.—Darling v. Taylor, 7 N. D. 
538, 75 NW 766. 

Or.—Salem Water Co. v. Salem, 5 
Ory 29; 

S. D.— Shannon vy. Huron, 9 S. D. 
356, 69 NW 598; In re State War- 
rants, 6 S. D. 518, 62 NW 101, 55 Am 
SR_ 852. 

W. Va.—Spilman_ y. Parkersburg, 
35 W. Va. 605, 14 SE. 279, 

“The debt referred to in the Con- 
stitution is one which mortgages the 
future and which must be paid by 
taxation in future years. It does not 
relate to obligations incurred in the 
ordinary way which are to be paid by 
the current tax levy. ... If an obli- 
gation is to be met... by a tax in 
the process of collection or about to 
be collected, it is not within the con- 
stitutional provision.’’ O'Reilly v.. 


conferred on the latter by statute®® or authorized ac- 
tion of the municipal council.?° 


When applicable,** 


Kingston, 175 App. Div. 207, 211, 161 
NYS 632. 

[a] This is treated as an assign- 
ment of anticipated revenue. Fuller 
v. Heath, 89 Ill. 296; Law v. Peo. 87 
dB es cae Springfield v. Edwards, 84 

[b] Form of warrant.—To antici- 
pate the uncollected taxes of any 
fund, the warrant must be specifi- 
cally against, and to be paid only out 
of, the taxes levied for that fund. It 
is not sufficient that the warrant di- 
rects the treasurer to charge it to a 
particular fund. Fuller v. Chicago, 
89 Ill. 282. E 

82. Comfort v. Tacoma, 142 Wash. 
249, 252 P 929. 

Anticipation of taxes for payment 
of current expenses see supra § 4061. 
agua Springfield v. Edwards, .84 Ill. 
Bare French vy. Burlington, 42 Iowa 

85. Constitutionality of statutes 
prescribing mode of exercising power 
see supra § 4030. 

86. See supra §§ 4030-4046. 

87. Duggan v. New Orleans, 15 
La. Ann. 449. 

88. Duggan v. New Orleans, supra. 

89. Duggan v. New Orleans, supra. 

90. Duggan v, New Orleans, su- 
pra; Lapointe v. Larin, [1911] A. CG; 


[a] Committee.—(1) An expendi- 
ture by the finance committee of the 
council is not unauthorized where it 
is made under instructions of the 
council and therefore is equivalent to 
an expenditure by the council itself. 
Lapointe v. Larin,: [1911] A. C. 520. 
(2) In such case, members of the 
committee should not be subjected to 
penalties for a departure from ordi- 
nary routine or infraction of a by- 
law of the council. Lapointe y. Larin, 
supra. (3) However, in the absence 
of a law permitting it, a municipality 
may not intrust the expenditure of 


public money to an unofficial commit- ' 


tee, without official responsibility. 

Schieffelin v, Hylan, 236 N. Y. 254, 

140 NE 689. Me 
tay nop cases infra this note. 

a ovisions held applicable.— 
(1)sAct June *9, 1891. (Piola ps252)y 
authorizing any county, borough, or 
other municipality or incorporated 
district in the commonwealth to in- 
crease its indebtedness in a specified 
manner, applies to all boroughs sub- 
ject to the general borough law (Act 
April 3, 1851 [P. L. p 320]), including 
boroughs organized under special act 


) which have become subject to the 


general law in proceedings author- 
ized by. Act June 4, 1901 (P.-L. p 
362).  Dorrance v. Bristol Borough, 
224 Pa, 464, 73 A 1015. (2) A charter 
provision that no ordinance obligat- 
ing the city for payment of more 
than one thousand dollars shall be 
passed before the second regular 
meeting of the council after its in- 
troduction is not limited to the crea- 
tion of a general indebtedness, but 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eonstitutional,®? statutory,®* and charter provisions 
as to the mode of exercising the power to incur 
indebtedness or to make expenditures are mandatory, 
and a substantial departure therefrom invalidates 
the corporate action.®®> An ordinance is necessary 
when expressly required,®* but not when not required 
by any law.°* Under the statutes of some Canadian 
provinees, a by-law is necessary.°® Sometimes the 
mayor is given power by charter to veto all orders, 
resolutions, or ordinances of the council for the 
expenditure of money. 

Filing statement of indebtedness. Municipal cor- 
porations are sometimes required to file a state- 
ment of indebtedness before they can incur addi- 
tional obligations:? 

[§ 4068] b. Petition by Property Owners. A 
statutory requirement of a petition of a majority 
of citizens or property owners,? as evidence of 
taxpayers’ assent to the ineurring of municipal 
indebtedness, is mandatory,? and compliance there- 
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with is essential to the validity of the corporate 
act creating a debt;* but such a petition is not a 
condition precedent to a valid contract for lighting 
the streets for a number of years,® as such a con- 
tract does not create a debt or liability;® and it is 
held that such a requirement does not apply to a 
debt incurred for an indispensable matter.’ The 
petition is not annulled by an election not required 
by law. The representations of municipal officers, 
who are authorized to borrow money upon obtain- 
ing the written assent of a certain proportion of 
taxpayers, that such assent has been obtained does 
not bind the municipality.® Eg 

'[§- 4069] c. Submission to Popular Votet°—(1) 
Necessity—(a) In General. The submission to a 
popular vote of the question of municipal expendi- 
ture or indebtedness in certain eases is frequently 
required by constitutional, statutory, or charter pro- 
visions.‘ Ordinances, by-laws, and contracts in 
violation of these restrictions are‘void.!? ‘The action 


applies as well to the creation of a 
special indebtedness. Savage v. Ta- 
coma, 61 Wash. 1, 5,112 P 78 (“Many 
if not all the ordinances initiating 
great public improvements, under- 
taken by our municipalities, provide 
for the creation of a special fund to 
pay the costs of such improvement, 
or create a special assessment dis- 
trict in which the money shall be 
raised by special assessment upon 
property benefited. It would not do 
to give a construction to the charter 
which would permit ordinances of 
such a character to be rushed 
through a common council, without 
opportunity for deliberation and the 
exercise of due care and complete 
understanding of the character of the 
act, before it should assume the dig- 
nity of a municipal enactment and 
bind the city, either directly or indi- 
rectly, or a portion of its citizens, to 
the payment of large sums of money; 
thus removing the safeguards upon 
the power of the municipality over 
the property of its citizens.which are 
sought to be created by the charter 
provision’). (3) In construing a 
statute requiring a two-thirds vote 
of the governing body to contract a 
funded debt, the court said: ‘‘The 
Legislature intended to include in the 
term ‘funded debt,’ all municipal in- 
debtedness embraced within or evi- 
denced by a bond, the principal of 
which is payable at a time beyond 
the current fiscal year of its issue, 
with periodical terms for the pay- 
ment of interest, and where provision 
is made for payment by the raising 
of the necessary funds by future tax- 
ation and the quasi-pledging, in ad- 
vance, of the municipal revenue.” 
Peo, v. Carpenter, 31 App. Div. 603, 
608, 52 NYS 781. 

[b] Provisions held inapplicable. 
—Von Damm y. Conkling, 23 Hawaii 
487 (an organic act requiring the ap-| 
proval of the president to the_in- 
curring of a debt by a territory does 
not apply to the issuance of bonds 
payable out of the proceeds of a spe- 
cial assessment); Kramrath v. Al- 
bany, 127 N. Y. 575, 28 NE 400 (a 
charter provision which declares it 
unlawful for any- member or mem- 
bers of the common council, whether 
a committee or otherwise, to make 
any disbursement of corporate mon- 
eys or to incur any expense in_be- 
half of the city unless previously or- 
dered by the common council, is a 
limitation upon the action of com- 
mittees and individual aldermen, and 
does not curtail or affect the power 
of the common council); Poillon v. 
Brooklyn, 101 N. Y. 132, 4 NE 191; 
Tyler v. Columbus, 6 Oh. Cir. Ct. 224, | 
3 Oh-e Cir. Dec, 427. 

92. Santa Cruz v. Wykes, 202 Fed. 
357, 120 CCA 485 [aff 184 Fed. 752]; 
Belknap v. Louisville, 99 Ky..474, 36 

SW 1118, 18 KyL 313, 59 AMSR 478, 


34 LRA 256; Mayo v. Washington, 
122 N. C..5, 29 SE 343, 40 LRA 168. 

93. Hackman v. Staunton, 42. Ill. 
A. 409; Knollman. v. King, 109 La. 
799, 33 S 776; Brown vy. Newburyport, 
209 Mass. 259, 95 NE 504, AnnCas 
1912B 495. 

94. Schieffelin v. Hylan, 236 N. Y. 
254, 140 NE 689. 

95., 1.02 
Brighton, 272 Fed. 964. 


Ill—Hackman vy. Staunton, 42 Il. | 


A. 409. 


N. J.—People’s Water Co. v. Mill-| 


ae 95 N. J. L. 732, 123 A 747. 


. Y.—Schieffelin. v. Hylan, 236 
N. Y. 254, 140 NE. 689. 
Wash.—Savage  v. Tacoma, 61 


Wash, 1, 112 P 78. 

Ont.—Wigle v. Kingsville, 28 Ont. 
378; Re Cooke, 18 Ont. 72. 

96. Bosworth-Chanut Brigh- 
ton, 272 Fed, 964. : 

97. 
78 SW 1058. 

[a] 
—‘‘There is no provision ot law 
which requires a city to enact an 
ordinance to enable its officers to exe- 
cute contracts for current charges of 
the administration of its affairs.” 


v. 


Tyler v. Jester, 97 Tex. 344, 361, 78 
SW 1058. 
98. Wigle v. Kingsville, 28 Ont. 


378. 
[a] Personal interest on the part 
of the members of the council may 
render the by-law ultra vires. Da- 
per vae v. Beaumier, 27 Que. K. B. 

[b] By-law held insufficient in 
substance.—Gagnon v. Point-au-Pic, 
22 Que. Super. 396. 

99. Peo. v. Amsterdam, 90 Hun 
488, 36 NYS 59. 

1. See statutory provisions; and 
Vc gain Co, v. Snyder, 20-Pa. Co. 
649. 

2. See statutory provisions. 

[a] Petition does not confer 
power but is a condition precedent to 
the exercise of power conferred by 
statute. W. S. Nott Co. v. Sawyer, 
35 N. D. 587, 161 NW 202. 

3. Pratt v. Luther, 45. Ind. 250; 
Hubbell v. Custer City, 15 S. D. 55, 
87 NW 520. 

4 See cases supra note 3. 

5. Seward v. Liberty, 142 Ind. 551, 
42 NE 39. 

6 Seward v. Liberty, supra. 

7% Fowler v.,F. C. Austin Mfg. Co., 
5 Ind. A, 489, 82 NE 596. 

8 W.S. Nott Co. v. Sawyer, 35.N. 
D. 587, 161 NW_ 202. 

9. Starin v. Genoa, 23 N. Y. 439, 

10. Submission to popular vote of 
questions of: 

Aid to corporations see infra §§ 4098— 

4104 


Bond issue see infra §§ 4167-4181. 
11. See constitutional, statutory, 
and charter provisions. 
[a]. Particular provisions referred 


S.—Bosworth-Chanute  v.| 


Tyler vy. Jester, 97 Tex. 344, | 


Contracts for current charges. | 


to and considered see Office Specialty 
Mfg. Co. v. Elbert, 73 ‘Fed. 324 faff 73 
Fed. 1022, 19 CCA .681].(construing 
Ga.. Const. art 7 § ee 1);:O’Bryan 
v. Owensboro, 113: Ky.:680,.68 SW 
858, 69 SW 800, 24 KyL: 469, 645; 
Frantz v. Jacob, 88 Ky. 525, 11. SW 
654, 11 KyL 55; Foote: v. Salem, 14 
Allen (Mass.) 87; Savidge v. Spring 
Lake, 112 Mich: 91,:.70 NW 425; Cal- 
lam v. Saginaw, 50.Mich. 7, 14 NW 
677; Champlain v. McCrea, 165 N. Y. 
264, 59 NE 838; Arverne-by-the-Sea. v. 
Shepard, 20 App. ‘Div, 12;.46 NYS 653; 
Allen. v. Northville;,39 Hun. (N, Y.) 
240; Matter of Monticello, 123, Misc. 
556, 205 NYS 839 [aff .211; App. Div. 
826 mem, 829 mem, .206..NYS 970 
mem]; Thrift v. Blizabeth City, 122 
N. C,. .31,..30; SE 349,:,44" LRA 427; 
Mayo. v. Washington, 122 N. C. 5, 
29 SE 343,.:40 LRA 1638; Roye v. 
Columbia Borough, 192. Pa. 146, 43 
A 597; Barr v: Philadelphia, 191 Pa. 
438, 43 A 335; Pepper y. :Philadel- 
phia, 181. Pa. -566, 37 Aa 579: Prev 
6 Pa. Dist. 317]; Wheeler v. Phila- 
delphia,.. 77 Pa, 838; -:Duncan Vv. 
Charleston, 60 S. C. 582, 39 SH 265; 
Muir iv. Murray City, 55..Utah: 368, 


186  P 4383; Chicoutimi v.,..Price, 29 
Cang:S. ,<C. 135: F 
[b] Referendum on ordinance.— 


Some statutes provide that any ordi- 
nance authorizing the incurring of 
any indebtedness, except for current 
expenses, Shall be subject, to a refer- 
endum. Perry: v. Deal, CN. J. Sup.) 
135 A 788; Hubschmidt v. Glen Rock, 
(N. J. Sup.) 129 A 465, fy 

[ec] The legislature may. require 
(1) the assent of the voters to the 
creation of a municipal indebtedness ~ 
notwithstanding a constitutional pro- 
vision constituting merely a limita- 
tion upon, and not.a, grant of, power 
to incur indebtedness. .State v. New- 
port, 70 Wash. 286, 126; P 637.. (2) 
Thus a constitutional provision limit- 
ing the amount of indebtedness to a 
certain percentage of the value of the 
taxable property does not prevent the 
legislature from requiring the assent 
of the voters to the creation of in- 
debtedness within: that limit. . State 
v. Newport, supra. (3) Also a con- 
stitutional provision not expressly 
authorizing.an increase. of municipal 
indebtedness but simply. providing 
that cities shall not increase their 
indebtedness in certain cases unless 
authorized by two thirds of the vot- 
ers voting at an election held for the 
purpose does not preclude the legis- 
lature from requiring authorization 
of the indebtedness by two thirds of 
all the qualified voters of the city. 
Bauch v. Cabool, 165 Mo. A. 486, 148 
SW. 1003. ; oleate 

12. Ga.—Mariette v.. Dobbins, 150 
Ga. 422, 104 SE 444;. Jeffersonville v. 
Cotton States Belting, etc., Co.,,-3Q 
Ga... A. 470,118 SH 4420 oe 1 Dias 

Ida.—Boise Devy.,:Co,..v, ,Boise City, 
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of a city council may, however, be validated by an 
election held subsequent to such action.?* 

[§ 4070] (b) Indebtedness or Expenditure Exceed- 
ing Prescribed Limit!+—aa. Percentage of Value of 
Under the constitutional pro- 
visions of a few jurisdictions a’ municipality is 
precluded from incurring an indebtedness in ex- 
cess of a specified percentage of the value of the 
taxable property therein, unless authorized to do 
so by a prescribed portion of the voters,'® but within 
that limit it may ineur indebtedness without a 
vote," provided its total indebtedness does not ex- 
ceed the general limit prescribed by law.1® 
under the statutes of a few jurisdictions, a village 
cannot make expenditures exceeding a specified per- 
centage of the value of the taxable property unless 
authorized to do so by a majority of the voters.1® 

[§ 4071] bb. Income and Revenue of Year—(aa) 


Taxable Property. 


26 Ida. 347, 143 P 531; Feil v. Coeur 


d'Alene, 23 Ida. 32, 129 P 6438, 43 
LRANS 1095. | 
Ky.—Ramsey v. Shelbyville, 119° 


Ky: 180, 88 SW 116, 26 KyL 1102, 83 
SW 1136, 27 KyL 141, 68 LRA 300; 
Harrodsburg v. Harrodsburg Water 
Co., 64 SW 658, 23 KyL 956; Grady v. 
Pruit,°141‘Ky,. 100;° 63 SW 283; 23 
Kyl 506; Kninper v. Covington, 109 
Ky. 187, 58 SW 498, 22 KyL 676. 

Mich,—Niles Water-Works v. Niles, 
59 Mich, 311, 26 NW 525. 

Nebr.—Painter y. Norfolk, 62 Nebr. 
330, 87 NW 31. 

N. C—Stephens Co. v. Charlotte, 
172 N. C. 564, 90 SE 588. 

Okl.—Fabric Fire Hose Co. v. Ha- 
worth, 115. Okl. 438, 241 P 477; Michael 
v. Atoka, 76 Okl, 266, 185 P 96; O’Neil 
Engineering Co. v. Ryan, 32 Okl. 738, 
124 P 19. 

Pa.—MecAnulty v. Pittsburgh, 284 
Pa. 304,131 A 263; Keller v. Scranton, 
200 Pa.-130, 49 A 781, 86 AmSR 708. 

Can.—Shawinigan Hydro - Electric 
Co. v. Shawinigan Water, etc., Co., 45 
Can. 8S. C. 585, 4 DomLR 502, 10 East 
LR 521, AnnCas1912C 928. 

Ont.—In re By-law No. 904, 17 Ont. 
L. 270, 12 OntWR 637; In re Oliver, 
20 Ont. A. 529. 

Que.—Gagnon vy. Point-au-Pic, 22 
Que, Super. 396. 

[a] Ordinance accepting a gift of 
a public library (1) and obligating 
the city perpetually to appropriate 
annually a specified sum for the sup- 
port and maintenance of the library 
creates ‘an obligation beyond the 
revenue: provided for the year by the 
act of the municipal authorities with- 
out the assent of the voters, and is 
therefore invalid (Ramsey v. Shelby- 
Ville, 119° 'Ky.° 180, 83 “SW 116,.° 26 
Kyl” 1102;'' 83° SW $1136," 27° KyL 
147, 68 LRA 3800) (2) and inoperative 
to create a contract. between the 
donor and the city binding the latter 
perpetually to make the annual ap- 
propriation (Owensboro v, Owensboro 
bats Library, 210 Ky. 482, 276 SW 
same jurisdiction that the general 
council has ample authority to make 


a specific appropriation for the bene- 


fit of a library out of each year’s 

revenues. Lambert v. Public Library, 

151° Ky* 725; °152'SW 802, AnnCas 

1915A 180. 

13. Youngérman v. Murphy, 107 
Towa 686, 76 NW 648; Lamar Water, 
etc., Co. v. Lamar, 128 Mo. 188, 26: SW 
1025, 31 SW 756, 32 LRA 157; Bell v. 
Waynesboro Borough, 195 Pa. 299, 45 
A 930; Baker v. Seattle, 2 Wash. 576, 
27 P 462. 

14. Cross references: ad 
Effect of vote on indebtedness ex- 

aes general limitation see infra 

4 F ' 

Indebtedness for public. utilities in 
excess of limit see infra § 4077. 
15. Limitation of aggregate in- 

debtedness to percentage of value of 


(3) However, it is held in the | 


MUNICIPAL CORPORATIONS 


In General. 


Also, 


taxable property see supra § 4053. 

16. See McAnulty v. Pittsburgh, 
284 Pa. 304, 131 A 263; Alexander v. 
Philadelphia, 17 Pa. Dist. 779; Blaine 
v. Seattle, 62 Wash, 445, 114 P 164, 
AnnCas1912D 315. 

{a] Such a provision is applicable 
where a municipality, already in- 
debted in excess of the limit, pro- 
poses to issue bonds for a local im- 
provement and is required by charter 
to make itself primarily liable for 
payment of the bonds. Austin v. Se- 
attle, 2 Wash. 667, 27 P 557. 

17. Chostkov v. Pittsburgh, 177 
Fed. 986 (under Pennsylvania con- 
stitution); Schuldice vy. Pittsburg, 
234 Pa. 90,° '82- "A -1125.'" Keller!’ v. 
Scranton, 202 Pa. 586, 52°A 26. 

[a] In computing the amount of 
indebtedness incurred without a vote 
(1) it is proper to include funding 
bonds issued with the assent of the 
electors to take up a floating indebt- 
edness incurred without such assent 
(Schuldice v, Pittsburgh, 251 Pa. 28, 
95 A 938), (2) and to exclude indebt- 
edness created and in existence at 
the time the constitution went into 
effect (Schuldice* v. Pittsburg, 234 
Pa, 90, 82 A 1125), (3) as well as 
bonds subsequently issued for the 
purpose of refunding such indebted- 
ness (Schuldice y. Pittsburg, 234 Pa. 
90,782 A 1125). 

18. See supra § 4060. 

19. See Matter of Monticello, 123 
Misc, 556, 205 NYS 839 [aff 211 App. 
Div. 826 mem, 829 mem, 206 NYS 970 
mem]. 

20. 


See constitutional, statutory, 


and charter provisions. 


{a] Particular provisions referred 
to and considered.—Ashland Water- 
works Co. v. Ashland, 251 Fed. 492, 
163 CCA 486 [rev 280 Fed. 254] (Ken- 
tucky constitution); Santa Cruz v. 
Wykes, 202 Fedy 357, 120 CCA 485 
[aff 184 Fed, 752] (California consti- 
tution); Mahoney v. San Francisco, 
(Cal.) 257 P 49; San Francisco v. 
Boyle, 195 Cal. 426, 2838 P 965; Brad- 
ford v. San Francisco, 112°Cal. 537, 
44 P 912; Feil v. Coeur d’Alene, 23 
Ida. 32, 129 P 643, 48 LRANS 1095; 
Byrns v.- Moscow, 21 Ida. 398, 121 P 
1034; Bowling Green y. Kirby, 220 
Ky. 839, 295 SW 1004; Covington v. 
McKenna, 99 Ky. 508, 36 SW 518, 18 
KyL 288; Niles Water-Works  v. 
Niles, 59 Mich. 311, 26 NW 525; Union 
Trust, etc., Bank v. Sedalia, 300 Mo. 
899, 254 SW 28; Webb City, etc., 
Waterworks Co. v. Carterville, 1538 
Mo, 128, 54 SW 557; Wilson v, Okla- 
homa City, 120 Okl. 266, 251 P 484. 

[b] Purpose (1) of such a provi- 
sion is to require municipalities to 
carry on their corporate operations 
upon the cash plan, unless authorized 
by popular vote to incur debts or lia- 
bilities exceeding the current income 
and revenue. Michael v. Atoka, 76 
Okl. 266, 185 P 96; In re Afton, 43 
Okl. 720, 144 P 184, LRA1915D 978; 


It is not infrequently provided by 
constitution, statute, or charter that a municipal 
corporation shall not incur any indebtedness or lia- 
bility in any year in excess of the income and reve- 
nue provided for such year, unless authorized by a 
vote of a stated proportion of the electors.”° HKvery 
person contracting with a municipal corporation 
must take notice of such a provision at his peri 
where the indebtedness is contracted without the 
approval of the electors, he must look for satisfac- 
tion of his claim to the income of the year in which 
the obligation is contracted,?? the municipality be- 
ing precluded, in such case, from paying,?* or con- 
tracting to pay.** the indebtedness out of the income 
and revenue of future years. 
debtedness incurred in a particular year without ~ 
approval by the electors is limited to the revenue 
of that year, provision may properly be made for 


221 
1; 


However, where in- 


O’Neil Engineering Co. v. Ryan, 32 
OKI,” 738, "124 ' P19." ' (2) °“"The® pur- 
pose for which the foregoing section 
of the state constitution [art 11, 8 
18] was adopted is somewhat out- 
lined in the debates of the constitu- 
tional convention of 1879, to which 
our attention has been directed, from 
which it appears that the framers of 
this particular section of the consti- 
tution stated its object to be to put 
an end to ‘the practice prevalent both 
in California and in the eastern 
states, a practice that has grown 
rapidly of late years, of extravagance 
and expenditure in engaging in im- 
provements of various kinds which 
has resulted in an enormous increase 
of municipal indebtedness.’ A yet 
more definite expression of the pur- 
pose of this provision of the consti- 
tution is to be found in the decision 
of this court in the case of San 
Francisco Gas Co. v, Brickwedel, 62 
Cal. 641, wherein it is stated: ‘The 
system previously prevailing in some 
of the municipalities of the state by 
which liabilities and indebtedness 
were incurred by them far in excess 
of their income and revenue for the 
year in which the same were con- 
tracted, thus creating a floating in- 
debtedness which had to be paid out 
of the income and revenue of future 
years, and which, in turn, necessi- 
tated the carrying forward of other 
indebtedness, was a fruitful source 
of municipal extravagance. The evil 
consequences of that system has been 
felt by the people at home and wit- 
nessed elsewhere. It was to put a 
stop to all of that, that the consti- 
tutional provision in question was 
adopted.’” ‘Long Beach vy, Lisenby, 
180' Cal, 52, 55,°179 P 198; 

21. Weaver v. San Francisco, 111 
Cal. 819, 48 P 972; San Francisco Gas 
Co. v. Brickwedel,.62 Cal. 641; Cov- 
ington v. O. F. Moore Co.,° 218 Ky. 
102, 290 SW 1066. 

22. Montague v. English, 119 Cal: 
225, 51 P 327; State v. Weinrich, 291 
Mo. 461, 236 SW 872. 

23. Arthur v. Petaluma, 175 Cal. 
216, 165 P 698; Montague v, English, 
119 Cal, 225, 51 P 327; McBean v. 
Fresno, 112 Cal, 159, 44 P 858, 53 
AmSR 191, 31 LRA 794; San Fran- 
pies Gas Co. v. Brickwedel, 62 Cal: 

24. Southern Bitulithic Co. v. De 
Treville, 156 Ky, 513, 522, 161° SW 
560; Eureka Fire Hose Mfg. Co. v. 
Granite, 59 Okl. 282, 159 P 308. 

“Tt is not contemplated by the Con- 
stitution that a municipality shall 
without a vote of the people create 
in one year a debt to be thereafter 
paid in subsequent years, and for the 
payment of which no provision can 
be made out of the income and reve- 
nue provided for the year in which 
the indebtedness is created.” South- 
ern Bitulithic Co. v. De Treville, 
supra, 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i | 


§§ 4069-4071 


§§ 4071-4073] 


payment after the expiration of the year.2° Such a 
provision is a limitation on the power of the mu- 
nicipality only;?° it does not restrict the power of 
the legislature in taxation matters,?7 nor does it 
apply to a board of commissioners which is an inde- 
pendent legal entity.*® 

[§ 4072] (bb) Meaning and Application of Terms 
—aaa. Income and Revenue. ‘‘Income and reve- 
nue,’’ as used in a provision limiting the indebted- 
ness and liability which a municipality may incur 
in any year, without the assent of the voters, to the 
income and revenue of that year, includes not only 
taxes,”° but also sums coming into the municipal 
treasury from sourees other than taxation;*° and 
even where the word ‘‘taxes’’, is used,?! it is inter- 
preted as having the same meaning as ‘‘revenue.’’?? 
However, ‘‘income and revenue’’ does not include 

‘ : 

money borrowed,** such as money realized from a 
sale of bonds issued by the municipality.** Some 


courts hold that license fees or taxes collectable | 


during the current year are to be included,*® but 
other courts arrive at a contrary conclusion.*® 

[§ 4073] bbb. Indebtedness or Liability. As used 
in a provision prohibiting cities from incurring in- 
debtedness or liability, without the voters’ assent, 
in any one year exceeding the amount of income 
and revenue provided for that year, ‘‘indebtedness’’ 
means a liability to pay money voluntarily con- 
tracted by a city.°7 The word ‘‘liability,’’ as used 
in such a provision, is a term of broad import,*® 


Muir v. Murray City, 55 Utah | stitution. 


25. 
368, 372, 186 P 433. 


MUNICIPAL CORPORATIONS 


Notwithstanding the sec- 
tion of the Constitution above quoted 
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more sweeping and comprehensive than the word 
‘indebtedness ;’’*® it signifies the state of being 
bound to pay a debt or discharge some obligation,?® 
and is not dependent upon the ability of the creditor 
to enforce his claim by a judgment for money.*4 
However, such a provision applies only to an in- 
debtedness which the municipality contracts*? or 
to a liability which results in whole or in part from 
some act or conduct on its part,*? or, in other words, 
its application is limited to debts or liabilities which 
the municipality has diseretion ‘to incur or not in- 
cur ;** it does not apply to an obligation or lability 
imposed on it by law*® or arising out of tort. Also, 
such a provision applies only to the creation of a 
new debt,*7 and does not prevent the funding,+8 
refunding,*® or renewal®? of an existing debt with- 
out an election; but it is held that a new debt is 
created when the municipality agrees to pay a defi- 
nite amount in settlement of uncertain, contingent, 
and unliquidated claims for damages.®!. Such a pro- 
vision does not of course apply to an indebtedness 
or liability before it is definitely contracted or in- 
curred ;°* it does not apply to an optional obliga- 
tion before the option is exercised,>* a contingent 
liability, before the happening of the contingency,®* 
or, before the authority is exercised, to a mere au- 
thorization to contract an indebtedness at a future 
time.®> However, notwithstanding an arrangement 
for yearly payments or expenditures by the mu- 
nicipality, an indebtedness for the aggregate amount 


has no discretion; and the payment 
of his salary is a liability established 


“This section of the Constitution 
undoubtedly prohibits a municipality 
from creating an indebtedness in ex- 
cess of the revenue for the current 
year unless the proposition is sub- 
mitted to a vote of the qualified elec- 
tors and approved by a majority 
thereof. But the inhibition only goes 
to the question of excess amount and 
not to the time of payment. If the 
amount, of the indebtedness is limited 
to the revenue of the current year, 
we know of no constitutional objec- 
tion to providing for payment after 
the year expires.” Muir v. Murray 
City, supra. 

26. Covington, etc., Bridge Co. v. 
Davison, 102 SW 339, 31 KyL 425. 

27. Covington, etc., Bridge Co. v. 
Davison, supra. 


28. Mesmer v. Los Angeles Public 
Serv. Comrs., 28 Cal, A. 578, 138 P 
935. 

29. Overall v. Madisonville, 125 
Ky. 684, 102 SW 278, 31 Kyl 278, 12 
LRANS 433. 

[a] Particular taxes. — “Income 


and revenue” includes (1) collectable 
delinquent taxes of previous years 
(Overall v. Madisonville, 125 Ky. 684, 
102 SW 278, 31 KyL 278, 12 LRANS 
433) (2) and not only the levy actu- 
ally made for any year, but such as 
could have been legally made 
(Vaughn v. Corbin, 217 Ky, 521, 289 


Sw 1104; Overall v. Madisonville, 
supra). 
30. Southern Bitulithic Co. v. De 


Treville, 156 Ky. 513, 161 SW 560; 
Lamar Water, etc., Co. v. Lamar, 128 
Mo. 188, 26 SW 1025, 31 SW 756, 32 
LRA 157. 

31. Wicks v. Salt Lake City, 60 
Utah 265, 208 P 588; Muir v. Murray 
City, 55 Utah 368, 186 P 433; State v. 
Quayle, 26 Utah 26, 71 P 1060. 

32. Muir v. Murray City, 55 Utah 
368, 372, 186 P 433. 

“For aught that appears in the evi- 
dence the potential revenue of the 
city, such as uncollected taxes, cur- 
rent license fees, fines, and other 
sources of revenue, may have been 
amply sufficient to cover the indebt- 
edness in question, and if such was 
the case the creation of the indebted- 
ness was not prohibited by the Con- 


[art. 14 § 8] uses the word ‘taxes,’ in- 
stead of the word ‘revenue,’ we are 
inclined to the view that the word 
‘revenue’ conveys the meaning in- 
tended. It is hardly possible to con- 
ceive that the members of the con- 
stitutional convention intended any- 
thing other than that the city, in cre- 
ating an indebtedness without sub- 
mitting it to the electorate, should 
keep within the revenue of the cur- 
rent year. Many reasons exist in 
favor of such an interpretation, and, 
so far aS we can See, there are none 
against it.’ Muir v. Murray City, 


supra. 

33. _Webb City, ete., Waterworks 
oe y. Carterville, 142 Mo, 101, 43 SW 
625. 

34. Webb City, etc, Waterworks 


Co. v. Carterville, supra. 

35. Sedalia v. Chalfant, 4 F. (2d) 
3850 (Missouri rule); Lamar Water, 
etc., Co. v. Lamar, 128 Mo. 188, 26 
SW 1025, 31 SW .756, 32 LRA 157; 
Muir v. Murray City, 55 Utah 368, 
186 P 433. ‘ 

36. Overall v. Madisonville, 125 
Ky. 684, 102 SW. 278, 31 KyL 278, 
12 LRANS 433, 

[a] Reason for this view is that 
the moneys to be derived from this 
source are too indefinite and uncer- 
tain to be estimated. Overall v. 
Madisonville, 125 Ky. 684, 102 SW 
278, 31 KyL 278, 12 LRANS 4338. 

37. Overall v. Madisonville, supra, 

38. Chester v, Carmichael, 187 Cal. 
287, 201 P'925. 

39. Feil v. Coeur d’Alene, 23 Ida. 
82, 129 P 643, 48 LRANS 1095. 

40. Boise Dev. Co, v. Boise City, 
26 Ida. 347, 143 P 531; Feil v. Coeur 


d’Alene, 23 Ida, 32, 129 P 648, 43 
LRANS 1095. 
41. Chester v. Carmichael, 187 Cal. 


Zot) 20 bP 92d. 

42. Lewis v. Widber, 99 Cal. 412, 
383 P 1128; Federal Constr. Co. v. 
Wold, 30 Cal. A. 360, 158 P 340. 

43. Lewis v. Widber, 99 Cal, 412, 
36 (P1128) 

44. Lewis v. Widber, supra. 

[a] “The stated salary of a pub- 
lic officer fixed by statute is a matter 
over which the municipality has no 
control, and with respect to which it 


by the legislature at thé date of the 
creation of the office. It, therefore, 
is not an indebtedness or liability in- 
curred by the municipality within 
the meaning of said clause of the 
constitution.” Lewis v: Widber, 99 
Cal. 412, 413, 33 P 1128. 

45. Long Beach v. Lisenby, 180 
Cal. 52, 179 P 198; Federal Constr. 
Co. v. Wold, 30 Cal. A. 360, 158 P 
340; Arthur v. Petaluma, 27 Cal. A: 
TSi2, eo lp Pe Loe. 

46. Long Beach vy. Lisenby, ‘180 
Cal. 52; 179 Ps 98; 

[a]. An agreement to arbitrate a 
tort claim does not change the nature 
of the claim or create: a. contractual 
obligation and hence does not bring 
the case within the constitutional 
provision in question. Cary v. Long, 
181 Cal. 443, 184 P 857. 3 

47. Culbertson v. Louisville, 138 
Ky. 747, 128 SW 292, 129 SW 95. 

48. Los Angeles v. Teed, 112 Cal. 
819, 44 P 580. i 

49. Veatch v. Moscow, 18 Ida. 313, 
109 P 722, 21 AnnCas 1332: 

50. Culbertson yv. Louisville, 138 
Ky. 747, 128 SW 292, 129 SW 95. 

51. Boise Dev. Co. v. Boise City, 
26 Ida. 347, 143 P 531. 

52. New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467; 
O. T. Johnson Corp. v. Los Angeles, 
198 Cal. 308, 245 P 164 [foll Bogue v. 
Los Angeles, 198 Cal, 327, 245 P1738]; 


Louisville v: Parsons, 150 Ky. 420, 
150 Sw 498. 
53. Overall v. Madisonville, 125 


Ky. 684, 102 SW 278, 31 KyL 278, 12 
LRANS,) 483. 

54. Doland v. Clark, 143 Cal. 176, 
76 P 958; Federal Constr: Co. v. Wold, 
30 Cal. A, 360, 158 P 340. 

55. New York Audit Co. v. Louis- 
ville, 185° Fed. 349, 107 CCA 467; 
Louisville v. Parsons, 150 Ky. 420, 
150 SW 498. { 

fa] A resolution for the employ- 
ment of accountants and engineers 
for a specific purpose does not create 
an indebtedness within Const. § 157; 
an indebtedness under the ‘resolution 
is not created until ‘the employ- 
ment provided for is made. Louis- 
ya v. Parsons, 150 Ky. 420,150°SW 
498. 
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of the’ payments is deemed to be incurred during 
the year when the contract is entered into where the 
entire consideration is received at that time,°® as 
where, despite its form, the transaction is really 
a purchase of property;>" but, except in some ju- 
risdictions,®® the rule is otherwise where the con- 
sideration is to be received from time to time in the 
future,°® as where there is a contract for water 
supply®® or the disposal of sewage,®! it being suffi- 
cient in such cases if sufficient income may be pro- 
vided in each year to meet the payments falling 
due in that year.*? The requirement does not apply 
to indebtedness for an improvement which is pay- 
able only from. special assessments,®* but it does 
apply to an indebtedness for an improvement which 
is payable from the proceeds of a sale of bonds 
which are the obligations of the city,°* even though 
the city is entitled to reimburse itself from special 
assessments on abutting: property ;°° and it is held 
that the requirement applies to a contract for the 
purchase of a waterworks system to be paid for out 
of the revenue of the system.®* 

Judgments. A’ liability in tort not being within 
the provision,®’ a judgment for a tort,®> or the 
funding: of such a judgment,®® is likewise exempt 
from the operation of the provision; but a claim 
otherwise within such a provision is not withdrawn 
from its application by being reduced to judgment.*° 

Ordinary and‘ necessary expenses authorized by 
the general laws of the state are sometimes expressly 
excepted from the operation of a provision requir- 
ing approval by. popular vote in order to authorize 


56. Flanders -v, Little Rock Graded than. the word 

School, 170 Ky. 627, 186 SW 506. 
57.- Mahoney v;. San _ Francisco, 

(Cal.). 257. .P. 49; San Francisco. v. 


Boyle, 195,Cal. 426, 233 P 965 (agree- | pal 
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‘indebtedness.’ . . 

When we turn to the constitution, we 
find that it does not merely prohibit 
the city from incurring any munici- 
indebtedness or liability, 


[8§ 4073-4075 


a municipality to incur any indebtedness or lia- 
bility in any year exceeding the income and reve- 
nue provided for that year."} 

[§ 4074] ccc. Year. The word ‘‘year,’’ as used 
in a provision prohibiting a municipality from in- 
curring any indebtedness or liability in any year 
in excess of the income and revenue provided for 
such year, unless authorized by a specified propor- 
tion of the electors, means a calendar,’? and not 
a fiscal, 73 year. 

[§ 4075 | (c) Indebtedness or Expenditure for 
Particular Purposes—aa. New Debts Other than for 
Temporary Loans. A municipality is sometimes 
prohibited by constitutional provision from inecur- 
ring any new debt except for a temporary loan 
to supply casual deficiencies. of revenue without the 
assent of two thirds of the qualified electors of the 
municipality.7* “In determining whether or not a 
particular contract violates such a provision the 
question is not to be determined merely by pre- 
scribing any exact, exhaustive definition of the 
word ‘‘debt,’’ covering all cases, and applying it as 
a verbal yardstick to the particular contract,’ but 
rather by considering the beneficial purpose of the 
constitution and the intent of that instrument in 
making the provision.”® In various cases a munici- 
pality has been held to inecur,’**or not to ineur,’® a 
new debt, without the assent of the electors, within 
the meaning ‘of the provision. A municipality may, 
without the assent of the electors and without in- 
curring a new debt within the meaning of the con- 
stitution, obligate itself to act as agent in collect- 


9) 


ture may say that a particular ex- 
pense is ordinary and necessary even 
though it oceurs infrequently 
(Hickey v. Nampa, 22 Ida, 41, 124 P 


but it] 280), (4) as where repairs of mu- 


ment denominated a ‘‘lease”’ but lack- 
ing the~-usual. elements. thereof); 
Chester v.. Carmichael, 187 Cal. 287, 
201 P 925 (deed containing conditions 
subsequent providing for annual ex- 
penditure by city). 

58... Niles Water-Works v. Niles, 
59 Mich 311, 26 NW 525, 

» 59. See infra text and notes 60-62. 

60. Higgins v. San Diego Water 
Co., 118 Cal, 524; 45 P 824, 50 P’670; 
State v. Continental Zine Co., 272 Mo, 
43, 197, SW: 112, 

61. McBean vy. Fresno, 112 Cal. 159, 
44 P 358, 53 AmSR:191, 31 LRA 794. 

62. Higgins v. San Diego Water 
Co., 11:8 \Cal.!524,°45 P 824, 50-RP 670; 
McBean y. Fresno, 112 Cal. 159, 44 P 
358, 53 AmSR 191, 31 LRA 794; State 
v. Continental Zine Co. 272 Mo. 43, 
197 SW 112. 

63. Catlettsburg v. Self, 115 Ky. 
669, 74 SW 1064, 25 KyL 161; Adams 
v. Ashland, 80 SW 1105, 26 KyL 184. 

64. Schuster’ v, Oakdale, 180 Ky. 
760, 203:;SW 715. 

65. Schuster v. Oakdale, supra. 

66. Feil v. Cceur d’Alene, 23 Ida. 
32, 129 P 6438, 48 LRANS 1095. 

[a] Reasons for holding.—‘‘The 
courts to whose decisions: we have 
above referred have indulged in vari- 
ous subtleties and refinements of rea- 
soning to show that no debt or in- 
debtedness is incurred where a mu- 
nicipality buys certain. property and 
specifically provides that no liabil- 
ity shall be incurred ’on the part of 
the city, but that the property shall 
be paid for out of a special fund to 
be raised from the income and reve- 
nue from such property. The rea- 
soning, however, of those cases ut- 
terly fails when applied to our con- 
stitution, for the reason that none of 
those cases deals with the word ‘lia- 
bility,’ which is used in our consti- 
tution, and which: is a much more 
sweeping. and comprehensive term 


prohibits it incurring any indebted- 
ness or liability. Now, if the city 
has the power to obligate the water 
consumers to pay for this system or 
to obligate any specific property to 
pay for it, or any particular class of 
citizens to pay for it, then it is pro- 
hibited as much by sec. 3, art. 8, of 
the constitution from incurring such 
indebtedness or liability as if it were 
a city indebtedness. or liability, be- 
cause the constitution says it ‘shall 
not incur any indebtedness or liabil- 
ity’ exceeding a certain limitation 
without at the same time levying an 
annual tax to meet such obligation 
and submitting the question to a vote 
of the people.” Feil v. Coeur d’Alene, 
23° Ida; 32,49, b1, 129 - P-.643, 43 
LRANS 1095. 

67. See supra text and note, 46. 

68. Cary v. Long, .181 Cal. 448, 184 
P 857; Metropolitan L. Ins. Co. v. 
Deasy, 41 Cal. A. 667, 183 P 243. 


69.. Long Beach y. Lisenby, 180 
Cale 5279 JP rl 9s. 
7O. Arthur vy. Petaluma, 175 Cal, 


216, 165 P 698; Higgins v. San Diego 
Water Co., 118 Cal. 524, 45 P 824, 50 
P ‘670. 

71. Hickey v. Nampa, 22 Ida. 41, 
124, P 280, 

[a] An expense may be ordinary 
and necessary (1) within the mean- 
ing of such an exception, if in the 
ordinary course of the transaction of 
municipal business, or the mainte- 
nance of municipal property, it may 
be and is likely to become necessary. 
Thomas v. Glindeman, 33 Ida. 3894, 
196° RP 92.52.02)" An indebtedness in- 
curred by a city for. work done on 
the streets thereof in removing snow 
and ice, which render them danger- 
ous to public travel, is an ordinary 
and necessary expense authorized by 
the general laws of the state, and 
within the exception. Thomas v. 
Glindeman, supra. (38) The legisla- 


nicipal property are rendered neces- 
sary by casualty (Hickey v. Nampa, 


supra). 
Sedalia v. Chalfant, 4 F. (2d) 


350 (Missouri rule); Union Trust, 
etc., Bank vy, Sedalia, 300 Mo. 399; 
254 SW 28. 


“Year” as meaning calendar year 
generally see Time [38 Cyc 310]. 

73. Union Trust, etc., Bank vy. Se- 
dalia, 300 Mo. 399, 254 SW 28. 

74. See Walthour v. Atlanta, 157 
Ga. 24, 120 SE 618: Tate v. Elberton, 
136 Ga. 301, 71 SE 420; Dawson v. 
Dawson Waterworks Co., "106 Ga. 696, 
32 SE 907; Cartersville Water- Works 
Co. Vv. Cartersville, 89 Ga. 689, ae SE 
70; Cartersville Impr., etc., Vv. 
Cartersville, 89 Ga, 683, 16 Ss 25; 
Lott v. Waycross, 84 Ga. 681, 11 SE 
558. . See also A: Li: Greenburg Tron 
Co, v. Abbeville, 2 F. (2d) 559 (Geor- 
gia constitution). 

fa] Protection to taxpayers.— 
“This constitutional provision is not 
a mere arbitrary or technical decla- 


‘ration of a rule of procedure, but it 


is a substantial protection to the 
taxpayers of a community against 
the action of municipal authorities, 
who are, at last, but the agents and 
servants of the people, if they seek 
to impose indebtedness upon the tax- 
payers without their consent.” Ren- 
froe v. Atlanta, 140 Bc 81, 84,.78 SE 
449, 45 LRANS 117 

75. Renfroe v. ‘Atianta: supra, 

76. Renfroe v. Atlanta, supra. 

77. Sanders v. Gainesville 141 Ga. 
441, 81 SE 215; Renfroe vy. Atlanta, 
140 Ga. 81, 78 SE 449, 45 LRANS 

78. Teeenayills v. Planters’ Bank, 
147 Ga, 346, 94 SE 310; White v. At- 
lanta, 134 Ga. 532, 68 SE 103. 

[a] Petition held not to show cre- 
ation of debt in violation of constitu- 
tional provision. Faver v. Nida ss 
ton, 159 Ga. 568, 126 SE 46 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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_ ing and paying over special assessments for im- 
provements,’® or contract to pay a specified sum 
from money on hand®® or which ean be collected 
from taxes*! that have been®? or may lawfully be®? 
levied during the year in which the contract is 
made; but a municipality, is not justified in incurring 
a debt without the assent of the electors on the 
ground that it has sources of revenue consisting of 
fines and forfeitures*+ and charges for water and 
light®> from which it is contemplated that money 
will arise which can be used to discharge the debt. 

[§ 4076] bb. Debts Other than for Necessary Ex- 
penses. Constitutional provisions in a few states 
prohibit a city, town, or other municipal corporation 
from contracting any debt, pledging its faith or 
loaning its eredit, except for the necessary expenses 
thereof, unless authorized to do so by a vote of a 
- majority of the qualified voters.8& Such a provision 
is mandatory®’ and a rigid observance thereof is 
necessary.°& On the other hand, where such a con- 
stitutional provision exists, a popular vote is not 
necessary to authorize a debt for necessary ex- 
penses,®® unless required by some charter or statu- 
tory provision.9° What constitutes ‘‘necessary ex- 
penses,’’ within the meaning of a constitutional pro- 
vision of this character, is a matter for judicial,®! 
rather than legislative,®? determination. The term 
eannot be defined generally so as to fit all cases 
which may arise in the future;* what is a necessary 
expense for one locality may not be for another.®* 
While the term is not confined to expenses incurred 
for purposes absolutely necessary to the very life 
and existence’ of a municipality,®® it is restricted to 
expenses which involve some phase of municipal 


79. Bainbridge v. Jester, 157 Ga. 
505, 121 SE 798. 
80. Tietjen v. Savannah, 161 Ga. 


act be expressed in terms permissive 
or mandatory, and that any effort of 
the authorities to proceed without 


government.°° Particular matters held to come 
within the meaning of the term include a necessary 
municipal building,®’? the maintenance and repair 
of streets®® and sidewalks,®® and provision for light, 
water, and sewerage.t. Wharves, docks, terminals,’ 
and public school buildings? have been held not to 
be necessary expenses. A municipality does not con- 
tract a debt or loan its credit without the sanction 
of a popular vote, within the meaning of a consti- 
tutional prohibition, where it makes an expenditure 
from funds on hand without imposing further lia- 
bility on itself or involving the imposition of future 
taxation.* 

[§ 4077] cc. Indebtedness for Public Utilities. 
Sometimes express provision is made for submission 
to a popular vote of the question of incurring a debt 
for the purchase, construction, maintenance, or oper- 
ation of a public utility by a municipality. Some 
provisions of this nature are so worded and con- 
strued as to be applicable where a municipal corpo- 
ration proposes to incur any general indebtedness 
for this purpose,® although not otherwise,’ but other 
provisions apply only in particular cases,’ as where 
it is proposed to purchase property subject to out- 
standing indebtedness against it, or to ineur in- 
debtedness which, although in excess of, is within 
an exception to or extension of, a general limitation 
of the aggregate amount of municipal indebted- 
ness.1° 

[§ 4078] dd. Extraordinary Expenditures. The 
charters of some municipal corporations require a 
submission to a vote of the taxpayers or electors of 
the question whether an extraordinary expenditure 
should be made.1+ 


fire and. disease is of the first im- 
portance, and his Honor properly ad- 
judged that this provision for water 


125, 129 SE 653; Augusta v. Thomas, 
159 Ga. 435, 126 SE 144; Jefferson- 
ville v. Cotton States Belting, etc., 
Co., 30 Ga. A. 470, 118 SE 442; Whig- 
ham v. Gulf Refining Co., 20 Ga. A. 
427, 93 SE 238. 


81. Augusta v. Thomas, 159 Ga. 
435,126 SE 144. 
82. Tietjen v. Savannah, 161 Ga. 


125, 129 SE 653. 

83. Tietjen v. Savannah, supra; 
Jeffersonville v. Cotton States Belt- 
ing, etce., Co., 30 Ga. A. 470, 118 SE 
442: Whigham v. Gulf Refining Co., 
20 Ga. A. 427, 93 SE 238. 

84. Tate v. Elberton, 136 Ga. 301, 
71 SE 420. 

S5.\ ‘Tate Vv. Elberton, 
Whigham v. Gulf Refining Co., 
Ga. A. 427, 93 SE 238. 

6. See Wharton v. Greensboro, 
146 N. C. 356, 59 SE 1043. 

87. Henderson v. Wilmington, 
191 N. C. 269, 132 SE 25. 


supra; 
20 


8s. Henderson v. Wilmington, 
supra. 

89. Underwood v. Asheboro, 152 
N. Cc. 641, 68 SE 147; Bradshaw vy. 


High Point, 151 N. C. 517, 66 SH 601; 
Tucker v. Raleigh, 75 N. C. 267. 

[a] “The General Assembly can 
authorize a municipal corporation to 
create a debt, without a vote of the 
people, for necessary purposes.”’ 
Swinson v. ‘Mount Olive, 147 N. C. 
611, 612, 61 SE 569. 

90. Ellison v. Williamston, 152 N. 
Cc. 147, 149, 67 SE 255; Jones v. New 
Bern, 152 N. C. 64, 67 SE 173. : 

“When a statute of the Legislature 
provides for an election on a proposi- 
tion of this character, to 
given indebtedness, even for a neces- 


sary expense, and the statute is still, 


in force, such.an act is expressive of | 
a, leg {1029, 101 AmSR_ 825, 


a legislative requirement that before 


the enterprise may be entered upon, 
an election must bé held, whether the. 


[44 Cc. J.—72] 


incur a. 


the sanction of popular approval so 
obtained would be without warrant 
of law.” Ellison v. Williamston, 
supra. 

91. Henderson v. Wilmington, 191 
Ne Cn 269, 2932) SHi, 25. 

92. Henderson vy. Wilmington, su- 
pra, 

Storm y. Wrightsville Beach, 
189 N. C. 679, 128 SH 17. 

94. Storm y. Wrightsville Beach, 
supra, 

[a] In the case of a town located 
on a beach (1) boardwalks (Storm v. 
Wrightsville Beach, 189 N. C. 679, 128 
SE 17) (2) and an incinerator for the 


destruction of garbage (Storm v. 
Wrightsville Beach, supra) (3) are, 
and jetties may be (Storm v. 
Wrightsville Beach, supra), neces- 
sary expenses. 

95. Storm v. Wrightsville Beach, 
supra. 


96. Henderson v. Wilmington, 191 
N.C. 269, 132 SE 26. 

97. Hightower v. Raleigh, 150 N. 
C. 569, 65 SE 279. 

[a] Market house.—Swinson  v. 
Mount Olive, 147 N. C. 611, 61 SE 569. 

98. Kinston v. Atlantic, ete. R. 
Co., 183 N. C. 14, 110 SE 645; Bram- 
ham v. Durham, 171 N, C. 196, 88 SH 
347; Jones v. New Bern, 152 N. C. 64, 
67 SE 173; Hendersonville v. Jordan, 
150 N. C. 35, 63 SE 167; Henderson- 
ville v. Webb, 148 N. C. 120, 61 SH 
670: Tucker v. Raleigh, 75 N. C, 267. 

99. Kinston v. Atlantic, ete, R. 
Co., 183 N. C.:14, 110 SE 645; Bram- 
ham v. Durham, 171 N. C. 196, 88 SE 
347. 

1. Underwood v. Asheboro, 152 N. 
C. 641, 642, 68 SE 147; Greensboro vy. 
Scott, 138 N. C. 181, 50 SE 589; Faw- 
cett v. Mt, Airy, 134 N. C. 125, 45 SE 
63 LRA 870; 
Tucker v. Raleigh; 75 N:-C. 267, 272. 


“The protection of the town from’ 


and sewerage was a necessary exX- 
pense.”’ Underwood vy. Asheboro, 
supra, 

2. Henderson v. Wilmington, 191 
N.C. 269, 132 SE 25. 

8. Stephens Co. v. Charlotte, 172 
N. C. 564, 90 SE 588. 

4. Adams v. Durham, 189 N. C. 
232, 126 SE 611. 

5. See constitutional, 
and charter provisions. 

6 Asia v. Seattle, 119 Wash. 674, 
206 P 3866; State v. Newport, 70 
Wash. 286, 126 P 687. 

7.. Twichell v. Seattle, 106 Wash. 
Bem aris Pan care Oy oe 

8. See infra text and notes 9, 10. 

9. Miller v. Los Angeles, 185 Cal. 
440, 197. P 342, 

10. State v. Allen, 183 Mo. 2838, 82 
SW 103; Edwards v. Helena, 58 Mont. 
292, 191 P 387; McClintock v. Great 
Falls, 58 Mont. 221, 163 P 99; Arda- 
more v. State, 24 Okl. 862, 104 P 913; 
State v. Millar, 21 Okl. 448, 96 P 747. 

Indebtedness for public utilities as 
within exception or extension of gen- 
eral limitation see supra § 4062. 

11. See Burns v. Watertown, 126 
Misc. 140, 218 NYS 90; Peo. -v. Ge- 
neva, 45 Misc. 237, 92 NYS 91 [aff 
98 App. Div. 383, 90 NYS.275]. 

[a] Expenditure for particular 
matters held to be extraordinary.— 
(1). Municipal lighting plant. Burns 
v. Watertown, 126 Misc. 140, 213 NYS 
90. (2) Voting. machines. Peo. v! 
Geneva, 45 Misc. 237, 92 NYS 91. [aff 
98 App. Div. 388, 90 NYS 275}. 

[b] Power of council. — Under 
such a charter provision, the council 
is not authorized to determine wheth- 
er an expenditure is extraordinary, 
but only whether such. extraordinary 
expenditure ought to be made and 
then:submit the question to a vote of 
the electors. _Burns v, Watertown, 
126 Misc. 140, 213 NYS 90, 


statutory, 
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[§ 4079] (d) Debts Not Payable in Current Year. 
In a few jurisdictions there are statutes providing 
that debts not payable during the current year 
shall not be contracted by a municipal corporation 
without the assent of a specified proportion of the 


voters or taxpayers./? 


[§ 4080] (2) Sufficiency—(a) In General. Where 
an election is held on the question of incurring mu- 
nicipal indebtedness, the proposition must be sub- 
mitted to the voters in such form as clearly to 
disclose the purpose of the indebtedness,’* and, 
where more than one proposition is submitted, so 
as to afford the voters an opportunity to vote sepa- 
rately on each proposition;!* but the details of ex- 


12. See Manning v. Bergman, 25 
DomLR 797, 32 WestLR 519, 9 West 
Wkly 220; Re Homan, 43 Ont. L. 632, 
45 DomLR 147; Grey County v. Mark- 
dale, 6 OntWR 978. 

13. North Tonawanda v. Western 
Transp. Co., 16 AbbPrNS (N. Y.) 297; 
O’Nei]l Engineering Co. v. Ryan, 
Okl. 738, 750, 124 P 19; Blaine v. Se- 
attle, 62 Wash. 445, 114 P 164, Ann 
Cas1912D° 315: 

‘To obtain the authority of the 
electors to incur an indebtedness, or 
to enter into a contract otherwise 
prohibited, the matter must be sub- 
mitted to them in such specific lan- 
guage as to apprise the voters of the 
full purpose and the exact and par- 
ticular thing upon which they are 
called upon to vote and decide.” 


O’Neil Engineering Co. v. Ryan, 
supra. 
{a] Nature of utility to be pur- 


chased, constructed, or repaired.— (1) 
“A proposition attempting to refer to 
the qualified property tax paying 
voters of a city whether said city 
shall be allowed to become indebted 
for the purchase, construction, or re- 
pair of public utilities under section 
27, art. 10, of the Constitution, must 
be stated in such specific language 
as to apprise the voters of the nature 
of the public utility the city wishes 
to purchase, construct, or repair.’’ 
Coleman v, Frame, 26 Okl, 193, 199, 
109 P 928, 31 LRANS 556. (2) A 
proposition as to whether a city shall 
be authorized to issue bonds in a cer- 
tain amount to raise means for its 
improvement of the fire department 
is too general, as fire department im- 
provements, while including many 
things that might be public utilities 
also includes many that are _ not. 
Coleman v. Frame, supra. C3)) 0 
proposition “Shall the city of W.... 
incur an indebtedness by issuing its 
negotiable coupon bonds to _ the 
amount of $30,000.00 for the purpose 
of providing funds for the construc- 
tion of an electric light plant, in and 
to be owned exclusively by said 
city?’ sufficiently apprises the voters 
of the nature of the utility. Wood- 
ward v. Raynor, 29 Okl. 493, 119 P 


964, 
{[b] Purpose held sufficiently 
specified.—Snow v. Providence, 202 


Ky. 627, 260 SW 389; State v. Millar, 
21 Okl. 448, 457, 96 P 747 (“The words 
‘the construction of waterworks in 
said city’ printed on the ballots are 
sufficiently comprehensive to include 
such work as re-equipping, and mak- 
ing extensions to, the city’s existing 
waterworks system. ... In this case 
we have an insufficient waterworks 
plant; the city wishes to re-equip and 
extend it. It seems to us that the 
term ‘construction of waterworks’ in- 
cludes within its meaning work of 
the above class, and that the people 
would be sufficiently informed, by its 
being printed on the ballot, of the 
character of work to be performed 
and the nature of the indebtedness 
they were voting to incur’’). : 

[ec] Question submitted held not 
misleading.—Carlson v. Helena, 43 
Mont. 1, 114 P 110. 
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| penditure need not appear on the ballot,1® and where 
the election is necessary in order to authorize the 
creation of a debt in excess of a certain limit,*® it is 
sufficient to submit a proposition to issue bonds 
in a specified amount for a specific purpose,” with- 


out also submitting a proposition to incur indebted- 


14. Colo.—Denver v. 28 
Colo! 120,63 P 311: 

Ga.—Cain v. Smith, 117 Ga. 902, 
44 SE 5. 

N. Y.—North Tonawanda v. West- 
ern Transp. Co., 16 AbbPrNS 297. 

N. C.—Winston vy. Wachovia Bank, 


Hayes, 


pee Cok 168, NS CS 5127974 "SE 
611. 

Pa.—In re Bloomsburg Town Hlec- 
tion), 4% Pal’ Dist) 674, 189eRat Wo: 
449, 

Wash.—Dole v. Aberdeen, 131 


Wash. 516, 230 P 401; Tulloch v. Se- 
attle, 69 Wash. 178, 124 P 481; Mc- 
Bryde v. Montesano, 7 Wash. 69, 34 
P 559. : 

See Burlington Public School Bd. 
v. Burlington, 44 Ont. L. 561 (other 
questions should not be submitted 
where they may, and probably will, 
tend to confuse the minds of the 
electors and prevent a proper 
vote). 

Compare Chostkov v. Pittsburgh, 
177 Fed. 936; Barr v. Philadelphia, 8 
Pa. Dist. 19 (both cases construing 
the constitutional and statutory pro- 
visions in question as requiring the 
assent of the electors only to an in- 
crease of indebtedness and not to the 
purpose or purposes for which the 
money: is to be utilized, and holding 
that a ballot submitting the general 
proposition of increasing the indebt- 
edness of the city in an aggregate 
amount for several enumerated pur- 
poses 
the voters only one object, namely, an 
increase of the debt). 

“Tt has come to be well understood, 
certainly it is sustained by the great 
weight of authority, that when a 
popular vote is required to authorize 
or validate a municipal indebtedness 
the proposition should be single, and 
when the question presented em- 
bodies two or more distinct and unre- 
lated propositions, and the voter is 
only afforded opportunity to express 
his preference or decision on a single 
ballot, and on the question as an en- 
tirety, the election as a rule is in- 
valid, and, on objection made, in apt 
time and in a proper way, may be 
disregarded and set aside.’”’ Winston 
v. Wachovia Bank, ete., Co., 158 N. C. 
612, 515, 74 SH 611. 

[a] Two propositions on one bal- 
lot.—Two propositions may be de- 
cided by the same ballot but the 
voter must have an opportunity to 
express himself separately as to each 
one. McBryde v. Montesano, 7 Wash, 
69, 34 P 559, 

{b] Construction of charter and 
statutory provisions.—(1) “In view 
of the position so generally recog- 
nized, that where a popular vote is 
required the voter should be afforded 
opportunity to cast his ballot for a 
single proposition, an act of the Leg- 
islature will not be construed as au- 
thorizing an election in contraven- 
tion of this principle unless such 
purpose is expressed in clear and un- 
mistakable terms.” Winston Vv. 
Wachovia Bank, etc., Co., 158 N. C. 
512, 520, 74 SE 611. (2) A charter 
provision for submission of the ques- 


tion under such rules and regulations | 


is sufficient as it presents to, 


ness in excess of the limit?® or to enter into a 
contract calling for the expenditure of the money 
to be raised by the issuance and sale of the bonds.”® 
The legislature may prescribe the mode of submis- 
sion,2° as well as the method of voting.”* 
some statutes the first step to be taken by the mu- 
nicipal authorities is to give expression by ordinance 
or vote of their desire to increase the indebtedness 


Under 


governing the voting as the board of 
aldermen may prescribe refers only 
to the time and place of voting and 
other merely formal regulations con- 
cerning the elections, and may not be 
construed as authorizing the board of 
aldermen to provide for and hold an 
election in direct contravention of 
the principle that a voter should not 
be required to vote singly on two or 
more distinct and entirely unrelated 


propositions. Winston v, Wachovia 
Bank, etc., Co., supra, 
15. Peo. v. Seaman, 59 App. Div. 


76, 69 NYS 55; Sherman v. Clifton 
Springs,’ 27 Hun (N. Y.) 390; Barr 
v. Philadelphia, 8 Pa. Dist. 19; Sey- 
mour v, Tacoma, 6 Wash. 138, 32 P 


1077. 
16. See supra §§ 4070-4074, 4077. 
17. Heilbron v. Sumner, 186 Cal. 


648, 200 P 409; Hunter v. Louisville, 
208 Ky. 326, 270 SW 841; Carlson v. 
Helena, 39 Mont. 82, 102 P 39, 17 Ann 
Cas 1233. 

18. Hunter v. Louisville, 208 Ky. 
326, 270 SW 841; Cartson v. Helena, 


bhee sean 82, 102. P39, ‘17 AnnCas 
[a] Indebtedness exceeding in- 


come and revenue of year.—In a 
jurisdiction where a municipality is 
prohibited by constitutional provi- 
sion from incurring indebtedness in 
any one year in excess of the income 
and revenue provided for such year 
without the assent of a stated pro- 
portion of the electors (see supra § 
4071), “it has never been held to be 
necessary under the provisions of 
section 157 of our Constitution, in 
submitting such questions in munici- 
palities, whether they shall become 
indebted in a specific amount for a 
specific purpose, to also submit as a 
part of the question whether they 
should become indebted ‘to an 
amount exceeding in any year the jin- 
come and revenue provided for such 
year.’ The necessity for incorporat- 
ing this idea in the submission is not 
apparent, for if there was no purpose 
to become indebted in an amount ex- 
ceeding the income and revenue for 
that year there would ordinarily be 
no necessity for the submission of 
the question to a vote of the people. 
The very fact that it becomes neces- 
sary to submit to the people of the 
municipality whether it shall become 
indebted for a specific amount for a 
certain purpose, presupposes that 
such indebtedness will exceed the in- 
come and revenue provided for that 
year, otherwise the assent of the 
voters to ineur such indebtedness 
would not be necessary. All that is 
necessary in the submission of such 
questions to the voters of municipali- 
ties is to submit to them whether or 
not a given indebtedness shall be in- 
eared Hd ae Ba purpose.’”’ Hunter 
v. Louisville, Koy: 326; 433 
Sw 41, rn y. 330, 270 
9. eilbron vy. Sumner, 18 4 
Oren hen oe 409. ae 
5 tanley v. Baltimore, 146 Md. 
277, 126 A 151; Carlson v. Helena, 4 
Mont. 1, 114 P 110. ites 
21. Winston v. Wachovia Bank, 
ete., Co., 158 N. C. 512, 74 SE 611. 
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of the city,?? but a separate ordinance is not neces- | 
sary for this purpose,”® it being sufficient to include 
the subject matter in the ordinance which provides 
for a submission of the question to the voters.24. A 
resolution or order authorizing an election is suffi- 


cient where a formal ordinance 
required.?° 
of the question to the voters is not 


on the ground that it was not passed until after the 
1 The notice of election 
must comply with constitutional or legislative re- 
quirements,?” but need not conform to an order or 
ordinance of the municipal council which ‘departs 
from the requirements prescribed by law.?§ 
ballots used must be official ballots?® in the form 
prescribed by a valid and applicable statute.*%° 
election is usually conducted in accordance with the 
general election laws of the state, applicable to 
municipalities,*t unless special provision is made.*? 


regular registration day.?° 


22. Hoffman vy, Pittsburgh, 229 Pa. 
36, 78 A 26. 

[a] Such a provision is manda- 
tory and is not complied with by an 
ordinance in which the council or- 
dains that the debt of the city shall 
be increased in a specified sum, and 
directs that an election be held. Bul- 
fu v. Philadelphia, 230 Pa. 544, 79 A 

23. Egan v. Claysville, 239 Pa. 259, 
86 A 860. 

24. Egan v. Claysville, supra. 

25. Bernheim v. Anchorage, 159 
Ky. 315, 317, 167 SW 1389; Hamilton 
v. Detroit, 83 Minn. 119, 85 NW 933; 
oes v. Allen, 178 Mo. 555, 77 SW 
868. 

“Section 3705 [Ky. St.], which con- 
fers upon the board of trustees the 
power to determine the necessity for 
incurring such an indebtedness as is 
here contemplated and to give notice 
of an election to be held to determine 
whether such indebtedness shall be 
incurred, does not require that such 
action shall be taken by the passage 
of an ordinance; therefore, a resolu- 
tion, duly passed by the board of 
trustees, declaring it necessary to in- 
cur the indebtedness and directing 
that notice be given of an election to 
be held to determine whether such 
an indebtedness should be incurred, 
as well manifests the action of the 
board of trustees as would an ordi- 
nance. The object of these provi- 
sions of section 3705 being merely to 
prevent the board of trustees from 
incurring any indebtedness in excess 
of the revenue for any year, without 
the consent of two-thirds of the 
qualified electors at. an election held 
to determine whether any such in- 
debtedness shall be incurred, it is 
immaterial whether the initial action 
of the board of trustees in determin- 
ing the necessity of incurring the in- 
debtedness and ordering the election 
is expressed in the form of a resolu- 
tion or by ordinance.’ Bernheim v. 
Anchorage, supra. 

26. Harris v. Morganfield, 201 Ky. 
588, 257 SW 1082. 

[a] It will be presumed that the 
voters qualify themselves to meet 
any and all elections that may be 
held by registering at the proper 
time. Harris v. Morganfield, 201 Ky. 
588, 257. SW 1032. 

27. Ga—Thomasville v. Thomas- 
ville Electric Light, etc., Co., 122 Ga. 
399. 50 SE 169. 

Ky.—Kash v. Jackson, 159 Ky. 523, 
167 SW 676. 

st eee ge Detroit, 83 
Minn. 119, 85 i 

Mo.—Canton v. Allen, 178. Mo. 555, 

7 Sw 868. f 
! N. Y.—North Tonawanda y. West- 
ern Transp. Co., 16 AbbPrNS 297. 

Pa.—Halpin v. Rochester, 281 Pa. 
109, 126 A 241; McGuire v. Philadel- 
phia, 245 Pa, 307, 91 A 628; Bullitt v. 
Philadelphia, 230 Pa, 544, 79 A 752 
faff 19 Pa. Dist. 1083]. : 


An ordinance providing for submission 


is not expressly 
of time.*4 
subject to attack 


The 
The 


[a] Contents.—(1) A statutory re- 
quirement that the notice of an elec- 
tion on the question of an increase 
of municipal indebtedness shall state 
“the amount of the existing debt” of 
the municipality is mandatory. Mc- 
Guire v. Philadelphia, 245 Pa. 307, 91 
A 628. (2). Likewise a statute re- 
quiring the notice to state the 
amount necessary to be raised an- 
nually for interest and a_ sinking 
fund is mandatory, and noncompli- 
ance therewith renders an election 
void. Kash y. Jackson, 159 Ky. 523, 
167 SW 676. (38) A notice of elec- 
tion which states that the amount of 
the proposed indebtedness and the 
amount to be raised annually by tax- 
ation for the interest and sinking 
fund will not exceed specified sums 
is sufficient. Bernheim v. Anchorage, 
159 Ky. 315, 167 SW 139. (4) The 
words of the notice are to be under- 
stood by the electors in their popu- 
lar, natural, and ordinary meaning. 
Raff v. Philadelphia, 256 Pa. 312, 100 
A 815. (5) Variation between words 
and figures in notice held immaterial. 
ae nee v. Pittsburgh, 177 Fed. 
[b] Publication or posting.—(1) 
Some statutes authorize the board of 
councilmen in cities of a certain 
class to give notice, in their discre- 
tion, either by publication in a. news- 
paper or by posting in public places. 
Fowler v. Oakdale, 158 Ky. 603, 166 
SW 195. (2) Under a statute requir- 
ing notice by publication in a news- 
paper, personal notice sent out by the 
mayor to the voters by mail is nuga- 
tory. Southworth v. Glasgow, 232 
Mo. 108, 1382 SW 1168, AnnCas1912B 
1267. (8) A statute providing that 
not less than fifteen days’ previous 
notice shall be given by publication 
in some newspaper published in the 
city or town is construed not to re- 
quire publication in all the issues of 
a paper published during such period, 
but only a single published notice fif- 
teen days prior to the. election. 
Southworth v, Glasgow, supra. (4) 
In another jurisdiction a statute pro- 
vides that the ordinance calling an 
election shall be published once a day 
for at least seven days in some news- 
paper published at least six days a 
week in such municipality, or once a 
week for two weeks in some news- 
paper published less than six days a 
week in such municipality, that one 
insertion each week “for two succeed- 
ing weeks” shall be sufficient, and 
that in municipalities where no daily 
or weekly is published the ordinance 
shall be posted in three public places 
therein for two succeeding weeks. It 
was. held that i 
where there was no daily newspaper 
the publication of the ordinance for 
two succeeding weeks in a weekly 
newspaper was sufficient even though 
the first publication was only twelve 
days from the election. Lindsay v. 
Mack, 160 Cal. 647, 117 P 924 (stat- 


in a municipality | 


In some jurisdictions the counting or canvassing 
of the returns by a court is not required or con- 
templated by any statute.®? 

Resubmission. 
proposition rejected at an election cannot be re- 
submitted until after the lapse of a specified period 
However, a general statute prohibiting 
resubmission of the question within a specified pe- 
_riod of time after its rejection at an election is 
not applicable to a municipality incorporated under 
a special law containing provisions inconsistent in 
this respect with the general law.?* 

[§ 4081] (b) Vote Required and Qualifications of 
Voters. A statute requiring submission to the ‘‘tax- 
paying electors’’ 
statute requiring submission to the ‘‘electors.’’36 
However, constitutional provisions dealing with the 
qualifications of voters prevail over statutory pro- 
visions dealing with the same subject.37 


According to some statutes, a 


is to be distinguished from another 


It is gen- 
ing, “however, that in a case of 
posting, rather than publication, 


posting for two full weeks. would 
be necessary). (5) In the absence 
of a statute so requiring, the 
order for the notice need not des- 
ignate the newspaper in which it 
is to be published, and the minis- 
terial duty of selecting the news- 
paper may be delegated to a clerk, 
State v. Hackman, 273 Mo. 670, 202 
SW 7, 

28. Hamilton vy. Detroit, 83 Minn. 
119, 85 NW 9338; State v. Gordon, 217 
Mo. 108, 116 SW 1099. 

[a] Ilustrations.—(1) Where the 
statute requires notice of the elec- 
tion only by publication in a news- 
paper, that part of an ordinance re- 
quiring the posting of notices of the 
election in addition to the publication 
is unauthorized, and compliance 
therewith is not necessary. State v. 
Gordon, 217 Mo. 103, 116 SW 1099. 
(2) Also, under a statute providing 
that, on the result of an election car- 
rying a proposition to increase the 
indebtedness of a city being certified 
to the council, it may by ordinance 
cause bonds to be issued for such 
debt with interest not exceeding 
eight per cent per annum, a pub- 
lished notice of an election, reciting 
that the bonds are to bear a rate of 
interest “not exceeding five per cent. 
per annum,” is valid, although the 
ordinance providing for the election 
requires the notice to specify the 
rate of interest. State v. Gordon, 


supra. 

29. Chostkov v. Pittsburgh, 177 
Fed. 9386; McLaughlin v,. Summit Hill 
Borough, 224 °:Pa, 425, 73 A. 975; 
Holtzman v, Braddock, 30 Pa. Co, 267. 

30. Chostkov v. Pittsburgh, 177 
Fed. 936; Stem v. Bethlehem. Bor- 
ough, 231 Pa. 461, 80 A 984: Mc- 


Laughlin v. Summit Hill Borough, 
224 Pa. 425, 73 A 975. 

[a] Amount of expenditure.—(1) 
Where so required by statute, the 
amount of the expenditure must be 
stated on the ballot. Matter of Lack- 
awanna, 158 App. Div. 262, 143 NYS 
198. (2) The amount stated in the 
ballot must be the same as estimated 
by the council and published iin the 
notice of election. Matter of Lacka- 
wanna, supra. 

"31. Jacoba v. Dallis, 115 Ga. 272, 
41 SE 611; Clough v. Shreve, 10 Pa. 
Co. 398. 

32. Southworth v. Glasgow, . 232 
ne, 108, 182 SW 1168, AnnCas1912B 

33. Knight v. Coudersport Bor- 
ough, 246 Pa. 284, 92,A 299. 

34. Keppelman v. Reading, 14 Pa. 
Dist. 61. 

35. O’Connor v. .Waterford, 171 
App. Div. 425, 156 NYS 933. 

36. Squire v. Preston, 82 Hun 88, 
81 NYS 174. 

37. Goolsby v. Stephens, 155 Ga. 
529, 117 SE 439; State v. Millar, 21 
Okl. 448, 96 P 747. 
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erally held that a proposition to incur municipal 
indebtedness is carried when it receives the required 
proportion of the votes cast on the proposition,** 
and that it is not necessary for it to receive the 
stated proportion of all the votes cast at the elec- 
tion at which the question is submitted*® or the con- 
currence of a stated proportion of all the voters of 
the city or town;*® but in a few states it is ex- 
pressly provided by the constitution** or a valid 
statute?? that the concurrence of a specified pro- 
portion of all the voters of the city is necessary. 

[§ 4082] (c) Invalidity and Contest of Election. 
Elections on the question of ineurring municipal 
indebtedness are sometimes held invalid on the, 
ground of departures from constitutional or legis- 
lative requirements.*? However, such an election 
will not be held invalid by reason of mere irregu- 
larities, unaccompanied by fraud and not prevent- 
ing a fair and honest expression of the will of the 
voters,*# or even on the ground of improper influ- 
ence upon the electorate where it does not appear 
that any voter was actually coerced to east his 
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ballot contrary to his wishes.45 The invalidity of 


the election on one proposition may not affect its — 


validity as to another proposition separately sub- 
mitted on the same ballot.*® In a jurisdiction where 
no method of contesting the result of the election 
is provided by constitution or statute,*7 a court 
of equity will afford relief in a proper case,*® but 
after certification of the result it will not inter- 
fere on any ground relating simply to the conduct 
of the election.*9 S 

- [§ 4083] (3) Operation and Effect. Indebtedness 
or expenditures authorized by vote at a valid elec- 
tion authorized or required by law may of course be 
incurred,®® even though its amount exceeds that 
which could be incurred without a vote,°+ and proper 
methods of executing the authority granted may be 
adopted,®? a single election being sufficient to author- 
ize original and supplementary expenditures within 
the amount limited.°* On the other hand, the ex- 
penditure must be confined to the purpose®* and 
amount®> authorized or approved by the vote; a vol- 
untary referendum can be treated only as ad- 
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38. Nall v. Elizabethtown, 200 Ky. 
321, 254 SW 893; Fowler v. Oakdale, 
158 Ky. 603, 166 SW 195; Marion v. 
Haynes, 157 Ky. 687, 164 SW 79; Igle- 
hart v. Dawson Springs, 143 Ky. 140, 
136 SW 210; Winchester Bd. of Edu- 
cation v; Winchester, 120 Ky. 591, 87 
SW 768, 27 KyL 994; Montgomery 
County Fiscal Ct. v. Trimble, 104 Ky. 
629, 47 SW 773, 20 KyL 827, 42 LRA 
738 [overr McGoodwin v. Franklin, 
38 SW 481, 18 KyL 752; Belknap v. 
Louisville, 99 Ky. 474, 36 SW 1118, 
18 KyL 313, 59 AmSR 478, 34 LRA 
256]; Rome v. Whitestown Water 
Works Co., 113 App. Div. 547, 100 
NYS 357 [aff 187 N. Y. 542 mem, 80 
NE 1106 mem]; Williams v. Norman, 
85 Okl. 230, 205 P 144. 

39. Nall v. Elizabethtown, 200 Ky. 
321, 254 SW 893; Winchester Bd. of 
Education vy. Winchester, 120 Ky. 591, 
87 SW 768, 27 KyL 994; Montgomery 
County Fiscal Ct, v. Trimble, 104 Ky. 
629, 47 SW 773, 20 KyL 827, 42 LRA 
738 [overr McGoodwin v. Franklin, 
38 SW 481, 18 KyL 752; Belknap v. 
Louisville, 36 SW 1118, 18 Kyl 313]. 
See Kentucky Light, etc., Co. v. Wil- 
liams, (Ky.) 124 SW 840 (a two- 
thirds majority of those voting at 
the election is sufficient). 

[a] Application of rule.—Where 
one hundred and ninety-six of two 
hundred and twenty-eight votes cast 
at an election to determine whether 
the city should incur an indebtedness 
greater than its annual revenue were 
for the proposition, it carried by 
much more than the required two- 
thirds vote, although four hundred 
and thirty-eight votes were cast for 
mayor and councilmen at the same 
election. Fowler v. Oakdale, 158 Ky. 
603, 166 SW 195. 

40. Marion v. Haynes, 157 Ky. 687, 
164 SW 79; Williams v. Norman, 85 
Okl. 230, 205 P 144. See Rome v. 
Whitestown Water Works Co., 113 
App. Div. 547, 100 NYS 3857 [aff 187 
N, Y. 542 mem, 80 NE 1106 mem] (a 
majority of the qualified voters in a 
corporation tax district is not neces- 
sary); Water Comrs. v. Clark, 3 NYS 
347 (a statute which provides that 
the water commissioners of a village 
shall not proceed to acquire lands 
unless the majority of voters and of 
taxpayers whose names appear upon 
the last assessment roll of the vil- 
lage, voting at a meeting, shall 
vote in favor of levying a tax for 
that purpose, does not require a ma- 
jority of all the voters and taxpayers 
of the village). 

41. See Williamson y. Aldrich, 21 
S. D. 138, 108 NW 1063. ; 

[a] In Georgia (1) the constitu- 
tion has been amended so as to re- 


quire the assent only of two thirds 
of the voters voting, provided the 


two thirds so voting constitute a: 


majority of the registered _ voters. 
Goolsby v. Stephens, 155 Ga. 529, 117 
SE 439; Daniel v. Claxton, 35 Ga. A. 
107, 182 SE 411. (2) The constitu- 
tional amendment also abolishes all 
prior laws providing for special reg- 
istration and prohibits the legisla- 
ture from subsequently enacting any 
law providing for special registra- 
tion. Goolsby v. Stephens, supra, 
(3) Where there is no general mu- 
nicipal registration within a city, an 
election on the question of issuing 
bonds is null and void. Goolsby v. 
Stephens, supra. (4) A “registered 
voter,’’ within the meaning of the 
constitutional amendment, is a per- 
son who has been lawfully registered 
and has the present right to vote; 
the term does not include a person 
who has become disqualified since 
registration. Daniel v. Claxton, su- 
pra. 

42. See Bauch v. Cabool, 165 Mo. 
A. 486, 148 SW 1003. 

43. Thomasville v. Thomasville 
Electric Light, etc., Co., 122 Ga. 399, 
50 SE 169; Dawson v. Dawson Water- 
works Co., 106 Ga. 696, 32 SE 907; 
Stem v. Bethlehem Borough, 231 Pa. 
461, 80 A 984. : 

Insufficient notice of election see 
supra § 4080. 

44. Torrey v. Millbury, 21 Pick. 
(Mass.) 64; Hamilton v. Detroit, 83 
Minn. 119, 85 NW 933; Southworth, v, 
Glasgow, 232 Mo. 108, 132 SW 1168, 
AnnCas1912B 1267: Canton v. Allen, 
178 Mo. 555, 77 SW 868; Lebanon 
Light, ete., Co. v. Lebanon, 163 Mo. 
246, 68 SW 809; State v. Millar, 21 
OkKl. 448, 96 P 747, 

45. Epping v. Columbus, 117 Ga. 
263, 438 SE 803. 

46. Kerlin v. Devils Lake, 25 N. D. 
207, 141 NW 756, AnnCas1915C 624. 

47, Wilson v. Blaine, 262 Pa. 367, 
105 A 555; Holtzman v. Braddock, 30 
Pa, Co. 267. 

48. Halpin v. Rochester, 281 Pa. 
109, 126 A 241; In re Bloomsburg 
Town Plection, 4 Pa. Dist. 671, 18 Pa. 


Co. 449; Holtzman v. Braddock, 30 
Pa. Co. 267. 

49. Wilson v. Blaine, 262 Pa. 367, 
105 A 555. 


50. Cal.—Heilbron v. Sumner, 186 
Cal. 648, 200 P 409. 

Ga.—Gainesville v. Simmons, 96 
Ga. 477, 23 SE 508. 

Ky.—Ballard v. Shelbyville, 180 
Ky. 135, 201 SW 452; Bain v. Lexing- 
ton, 121 SW 620. 


Mo.—Aurora Water Co. v. Aurora, 


129 Mo, 540, 31 SW 946. 
Nebr.—Tukey v. Omaha, 54 Nebr. 


370, 74 NW 613, 69 AmSR 711. 

Oh.—Lima Gas Co. v. Lima, 4 Oh. 
Cir. Ct. 22, 2 Oh. Cir. Dec. 396: 

Pa.—Major v, Aldan Borough, 209 
Pa. 247, 58 A 490. 

Wash.—Griffin v. Tacoma, 49 Wash. 
524,-95 P 1107. 

[a] By subsequent council.—Au- 
thority to incur the indebtedness 
voted upon is conferred upon a sub- 
sequent as well as an existing coun- 
cil. Barr v. Philadelphia, 191 Pa. 
438, 438 A 335. 

51. Ballard v. Shelbyville, 180 Ky. 


135, 201 SW 452. 


52. Major v. Aldan Borough, 209 
Pa, 247, 58 A 490; Griffin v. Tacoma, 
49 Wash. 524, 95 P 1107. 

[a] Where the real purpose of the 
authority granted is attained, it 
will not be held that the adoption of 
a certain method, or a change there- 
of, in executing the purpose consti- 
tutes an unlawful or substantial di- 
version of the money raised from the 
purpose authorized. Major v. Aldan 
Borough, 209 Pa, 247, 58 A 490. 

53. Gainesville v. Simmons, 96 Ga. 
477, 23 SE 508; Aurora Water Co. v. 
Aurora, 129 Mo. 540, 31 SW 946; 
Endly v. Whitsett, 85 Mo. A. 79; Lima 
Gas. Co. v;' bima,4 ‘Ohi “Cir. Ct.22%3 
Oh. Cir. Dec, 396. 

54. Tukey v. Omaha, 54 Nebr. 370, 
74 NW _ 613, 69 AmSR 711; Major v. 
ee Borough, 209 Pa, 247, 251, 58 A 


_““When, by an ordinance, the mu- 
nicipal authorities direct, in conform- 
ity to the constitutional requirement, 
the submission to a popular vote of 
the question of the increase of the 
indebtedness, the purpose for in- 
creasing it is distinctly set forth, 
and, in the notice of the election, this 
purpose again appears, and on his 


| ticket the elector finds a brief state- 


ment of it and the amount of the in- 
crease, the borough council cannot, 
after the increase is authorized by a 
popular vote, so cast, divert the 
money from the purpose for which 
they, in the first instance, declared it 
was to be used. In voting for the 
increase the electors have a right to 
assume, and vote accordingly, that 
their representatives will expend the 
money for the purpose for which 
they asked it. To permit them to do 
otherwise would be to permit them to 
practice fraud and deception upon 
their trusting constituents, and when 
an attempt is made by those in au- 
thority to so violate faith with the 
people, they will be halted by a chan- 
cellor.” Major v. Aldan Borough, 
supra. : 

55. Raff v. Philadelphi 256 Pa. 
312, 100 A 815. iy it 
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visory;°® and approval by popular vote does not | 


amount limited by law,” unless the case falls within 
a provision allowing the limit to be exceeded either 
generally, or for a particular purpose, upon ap- 
proval of the excessive indebtedness by a specified 
proportion of the electors,®® and even then a higher 
limitation imposed by the law authorizing the vote 


validate municipal indebtedness 


must be observed.®? 


[§ 4084] d. Appropriation or Provision for Pay- 
It is frequently provided 


ment—(1) In General. 
by constitution, statute, or charter 


corporation, or an officer or department thereof, 
shall not incur an expense or indebtedness unless 


an appropriation covering it has 


56. Davies v. Toronto, 15 Ont. 38. 

57. Pike v. Marshall, 146 Minn. 
413, 178 NW 1006; Schooley v. Che- 
halis, 84 Wash. 667, 147 P 410. 
' [a] “The limit of indebtedness 
fixed by the legislature may not be 
exceeded, except by the legislature’s 
express sanction, no matter whether 
the indebtedness is contracted by the 
governing body or by the majority 
vote of the electors of the municipal- 
ity.” Pike v. Marshall, 146 Minn. 


_ 413, 417, 178 NW 1006. 


4 


58. See supra §§ 4070-4074, 4077. 
_ 59. Purcell v. Hast Grand Forks, 
91 Minn. 486, 98 NW 351. 

[a] Construction of statutes. — 
According to the terms of some stat- 
utes, and the construction placed 
thereon, a municipality authorized to 
exceed a limitation of five per cent 
of the value of the taxable property 
with the approval of a certain pro- 
portion of the electors cannot incur 
indebtedness with the approval of 
the electors to any amount but only 
up to ten per cent of the value of the 
taxable property, and where the pro- 
posed indebtedness, ratified by the 
electors, together with the existing 
indebtedness, exceeds the ten per 
cent limitation, the obligations of the 
eity issued- in pursuance of the vote 
must be restricted within the ten per 
cent limit. Purcell v. Hast Grand 
Forks, 91 Minn. 486, 98 NW 351. 

60. See constitutional, statutory, 
and charter provisions. 

{a] Particular provisions referred 
to and considered see Empire Voting 
Mach. Co. v. Chicago, 267 Fed. 162 
{certiorari den 254 U. S. 642, 41 SCt 
14, 65 L. ed. 453] (Illinois statute); 
Larimer County v. Ft. Collins, 68 
Colo. °364,*189-°P 929; "De. Kam iw, 
Streator, 316 Ill. 123, 146 NE 550 [rev 
232 Ill. A.-135]; Litz-v. West. Ham- 
mond, 230 Ill. 310, 82 NE 634; Du 
Quoin First-Nat. Bank v. Keith, 183 
Ill. 475, 56 NE 179 [aff 84 Ill. A. 103]; 
Danville v. Danville Water Co., 180 
Ill. 235, 54 NE 224; Carlyle Water, 
ete., Power Co. v. Carlyle, 31 Ill. A. 
325; Indianapolis v. Wann, 144 Ind. 
175, 42 NE 901, 31 LRA 743; Costello 
y. North Easton Village Dist., 205 
Mass. 54, 91 NE 219; Webb Granite, 
etc., Co. v. Worcester, 187 Mass. 385, 
73 NE 639; Atty.-Gen. v. Detroit Bd. 
of Education, 225 Mich. 237, 196 NW 
417; Tennant v. Crocker, 85 Mich. 328, 
48 NW 577; Mister v. Kansas, 18 Mo. 
A. 217; Kearney v. Downing, 59 Nebr. 
549, 81 NW 509; McElhinney v. Su- 
perior, 32 Nebr. 744, 49 NW 705; Blair 
v. Lantry, 21 Nebr. 247, 31 NW. 790; 
Atlantic City Water-Works Co. v. 
Read, 50 N. J. L. 665, 15 A 10; Peo. v. 
Prendergast, 219 N. Y. 877, 114 NE 
860; Nelson v. New York, 63 N. Y. 535 
{rev 5 Hun 190]; Spencer vy. New 
York, 179 App. Div. 69, 166 NYS 177; 
Kingsland v. New York, 5 Daly (N. 
Y.) 448; Fergus v. Columbus, 8 OhS& 
CP 290, 6 OhNP 82; Miller v. Philadel- 
phia, 231 Pa. 196, 80 A 68; Perkins v. 
Slack, 86 Pa. 270; In re Fairmount 
Park, 14 Pa. Dist. 334; Hubbs v. Phila- 
delphia, 6 Phila. (Pa.) 550; Firemen’s 
Relief Assoc. v. Scranton, 7 LackJur 
33, 1 LehighCoLJ 380 [rev on other 
grounds 217 Pa. 585, 66 A 1103]. 
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made.®° 
exceeding the 
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Similar provisions are that municipal in- 
debtedness, or a certain class thereof, shall not be 
incurred unless funds for the payment thereof are 
on hand®! or provision is made for the payment 
thereof,®? such as a provision for the levy and col- 
lection of an annual tax sufficient to pay the interest 
as it falls due and to create a sinking fund for 
the payment of the principal.® 


A person claiming 


compensation under a contract with a municipality 


that a municipal 


been previously 


[b] Budget.—Some statutes pro- 
hibit a contract for any expenditure 
unless the money for the payment 
thereof has been specially set aside 
by the budget. State v. Ormsby 
County, 47 Nev. 415, 224 P 615. 

[ec] Appropriation sufficient to 
meet old and new liabilities —Under 
a statute prohibiting a city from in- 
curring liabilities until the city coun- 
cil has duly voted an appropriation 
sufficient to meet such liabilities, to- 
gether with all ‘unpaid liabilities 
which are payable therefrom, the 
city is precluded from contracting a 
new liability only where prior unpaid 
liabilities in excess of the appropria- 
tion have been actually incurred, and 
not where the mere estimated ex- 
penses exceed the appropriation. 
Webb Granite, etc., Co. v. Worcester, 
187 Mass. 385, 73 NE 639. 

[d] Appropriation of bonds.—Un- 
der some charter provisions, and the 
construction placed thereon, a re- 
quirement of a prior appropriation 
may be satisfied by an appropriation 
of bonds instead of money or the 
proceeds of bonds. Jennings y. Kin- 
sey, 308 Mo. 265, 271 SW 786. 

[e] Appropriation of county 
money by county board is insuffi- 
cient.—Gulf Pav. Co. v. Atlanta, 149 
Ga. 114, 99 SE 374 [rey 22 Ga. A. 374, 
96 SEH 392]. 

[f] Appropriation held sufficient. 
—=Ward vr Di “Quoin; 172 Til. A. 515 
(an appropriation for miscellaneous 
purposes. covers the expenses of an 
audit of municipal books and records 
by an expert accountant); Clarke v. 
Fall River, 219 Mass. 580, 107 NE 419 
(appropriation to meet the sums due 
during one year under a contract 
calling for the performance of con- 
stantly recurring duties during a pe- 
riod of several years); St. Louis y. 
Terminal R. Assoc., 211 Mo. 364, 109 
SW 641; Bergen Beach Land Corp, v. 
New York, 113 Misc. 491, 185 NYS 
iis 

Application of requirement to par- 
ticular officers or departments see 
infra § 4085. 

Appropriations generally see infra 
§§ 4118-4123. 

61. See Defiance Water Co. v. De- 
fiance, 90 Fed. 753 (Ohio statute); 
Farmer v. Dahl, 19 Ariz. 395,.171 P 
130; Edwards House Co. v. Jackson, 
132 Miss. 710, 96 S 170, 682; Green- 
ville v. Laurent, 75 Miss. 456, 23 S 
185; Wakefield v. Brophy, 67 Misc. 
298, 122 NYS 632; Wakefield v. Per- 
kins, 65 Misc. 619, 120 NYS. 635. 

fa] “fhe purpose of this section 
[Acts (1886) p 5386 § 57] was to put 
the municipality upon a cash basis, 
by forbidding warrants or orders for 
the payment of money to be issued, 
or debts and pecuniary liabilities to 
‘be contracted, unless the money was, 


at the time the warrant or order was }. 


issued or the debt or liability was 
contracted, on hand with the treas- 
urer in sufficient amount to then pay 
the warrant or order or satisfy the 
debt or pecuniary liability.” Green- 
ville v. Laurent, 75 Misc. 456, 465, 23 
NYS 185. 

62. See Millsaps v. Terrell, 60 Fed, 
198, 8 CCA 554;' Dunham vy. Slidell, 


‘Slee latat Oop 


‘Village L. 


subject to such a requirement must prove compli- 
ance with the requirement®* or that it is not appli- 
cable to the obligation in question.® 
plicable,®* such provisions are mandatory®’ and ren- 
der void all ordinances,** by-laws,®? contracts,” and 


When ap- 


133 La. 212, 62 S 635; New Orleans 
Gas Light Co. v. New Orleans, 42 La. 
Ann. 188, 7 S 559; Terrell v. Dessaint, 
T1 Tex. 770, 9 SW 593. 

[a] Special assessments against 
abutting property (1) constitute suf- 
ficient provision for payment of an 
indebtedness for a street improve- 
ment (Corsicana v. Mills, (Tex. Civ. 
A.) 235 SW 220); (2) even though 
part of the assessments levied prove 
to. be uncollectable (Beaumont. v. 
nryateaiaey (Tex. “Civ. Ac) 142) Swe 
Provision for payment of bonded 
indebtedness see infra § 4182. 

63. See San Francisco v. Boyle, 
195 Cal. 426, 233 P 965; Fowler v. 
Oakdale, 158 Ky. 608, 166 SW 195; 
State v- Hackmann, 287 Mo. 156, 229 
SW 1082; Walters v. Orth, 59 Okl. 99, 
158 P 352; Austin v. McCall, 95 Tex. 
565, 68 SW 791; Andrus v. Crystal 
City, (Tex. Commn, A.) 265 SW 550 
[aff (Civ. A.) 253 SW 557]; Aransas 
Pass vy. Eureka Fire Hose Mfg. Co., 
(Tex. Civ. A.) 227 SW_3'330; Dallas 
Fourth Nat. Bank v. Dallas, (Tex. 
Civ. A.) 73 SW 841; Milwaukee Elec- 
tric R., etc., Co. v. Milwaukee, 173 
Wis. 329, 181 NW 298; Shawinigan 
Hydro-Electric Co. v. Shawinigan 
Water, etc:, Co., 45 Can. S.C. 585, 
4 DomLR 502, 10 HastLR 5621, Ann 
Cas1912C 928. 

64. McNeal v. Waco, 89 Tex. 83, 
33 SW 322. 

65. McNeal v. Waco, supra. 

Application of requirement see in- 
fra §§ 4085, 4086. 

66. See infra §§ 4085, 4086. 

67. Empire Voting Mach. Co. v. 
Chicago, 267 Fed. 162 [certiorari den 
254 U. S. 642, 41 SCt 14, 65 L. ed. 
453]; Smith Canal, ete., Co. v. Den- 
ver, 20 Colo. 84, 36 P 844; Gamble v. 
Philadelphia, 14 Phila, (Pa.) 223. 

68. Shannon v. Rockwood, 231 
Mass. 322, 121 NE 31. 

69. Re Peck, 17 Ont. 54. 

70. U. S—Hmpire Voting Mach. 
Co. v. Chicago, 267 Fed. 162 [certio- 
rari den 254 U. S. 642, 41 SCt 14, 65 
L. ed. 4538]. 

Tll.—De Kam vy. Streator, 316 Ill. 
123, 146 NE 550 [rev 232 Ill. A. 135]; 
Chicago v. Shober, etc., Lith. Co., 6 
Til. A. 560. 

Ind.—Brayton v. Rushville, 68 Ind. 
A. 238, 120 NE 48. 

Minn.—kKiichli v. Minnesota Brush 
Electric Co., 58 Minn. 418, 59 NW 


, J.—Bew v. Ventnor City, 81 N. 

J: LL. 207,° 80 A 28; Humphreys 'v: 
Bayonne, 55 N. J. Li. 241, 26 A 81. 

Oh.—McGrew v. Elmwood Place, 17 

Oh, Cir." Ct! 676, 6 (Oh. Cir. Decy L0G. 

Okl.—Wilson v. Oklahoma City, 120 

Okl, 266, 251 P 484; Dougherty- 


.1088, 49 AmSR 523. 
N 


‘Nichols Constr. Co. v. Jenks, 115 Okl. 


104, 242 P 167. 

Pa.—Miller v. Philadelphia, 231 Pa. 
196, 80 A 68; Deysher v. Reading, 18 
Gilat, 

Tex.—Howard v. Smith, 91 Tex. 8, 


'38 SW 15; Noel v. San Antonio, 11 


Tex, Civ. A. 580, 33 SW 263. 

{a] Rule applied.—(1) Under Gen, 
(Consol, L. c 64) § 128, 
providing that no contract shall be 
made involving an expenditure’ by a 
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warrants’! obnoxious thereto; in the absence of any 
compliance therewith, there is no obligation or lia- 
bility on the part of the municipality,’? and where 
an appropriation has been made or a fund has been 
provided liability exists to, and only to, the extent 
thereof.”? It is held that persons seeking payment 
from budgeted appropriations have no action against 
the municipality until there are funds to the credit 
of such appropriations.7* However, a contract in 
conformity with the requirement of the law when 
entered into cannot be invalidated by any subse- 
quent malversation or diversion of the fund or ap- 
propriation.*® An appropriation’® or a provision 
for payment*’ is in time when made before the 


indebtedness is created. Inhibition by general stat-. 


ute or charter provision is subject to subsequent 
legislation which may operate to repeal, modify, or 
create an exception to it,7® and of course an excep- 
tion created by the charter or statute imposing the 
requirement will be given effect in a case falling 
within it.7° The failure of a municipality to make 
provision for the payment of a debt in a certain 
way does not prevent recovery on the debt where 
the statute authorizes, but does not require, the mu- 
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nicipality to make such provision.*° Also a con- 
stitutional provision requiring a municipality to 
devote all revenues derived from the waterworks, 


which it is thereby authorized to acquire, to the - 


payment of the debt incurred therefor, does not im- 
pliedly prohibit the grant of authority to a munici- 
pality to make additional provision for payment of 
the debt.5+ 

[§ 4085] (2) Application of Requirement—(a) In 
General. Some provisions prohibiting the making 
of a contract or the incurring of an expense without 
a prior appropriation are limitations upon the 
powers of all officers and departments®? of all classes 
of cities,8? but are not limitations upon the power 
of the council®* or an independent board.®® In gen- 
eral provisions prohibiting the incurring of munici- 
pal indebtedness or expenses, unless funds for the 
payment thereof are on hand, or a prior appropria- 
tion or provision for payment has-been made, refer 
and apply to,®* and only to,®* claims arising ex con- 
tractu; they do not apply to an expense or liability 
imposed by statute.8* It has been decided that such 
inhibitions do not apply to municipal salaries,°® 


[$8 4084-4085 


aii 


village unless the money therefor is 
on hand, or a proposition has been 
adopted authorizing the board of 
trustees to raise such money, a con- 
tract by a village with an expert ac- 
countant to make an examination of 
past taxes and assessments and vari- 
ous compilations therefrom, to devise 
a new system of bookkeeping, and in- 
struct the village officers therein, is 
void, where there are on hand no 
funds therefor, and no proposition 
has been submitted. Wakefield v. 
Brophy, 67 Misc, 298, 122 NYS-632. 
(2) A modification of a contract so 
as to provide for increased compen- 
sation to the contractor is void un- 
less. there are available funds, or 
bonds have been provided, to meet 
the expenditures involved therein. 
Holbrook, etc., Corp. v. New York, 
277 Fed. 840. 

71. Aransas Pass v. Eureka Fire 
Vay Mfg. Co., (Tex. Civ, A.) 227 SW 
330. 

72. Marysville v. Schoonover, 78 
Ill, A. 189; Miller v. Philadelphia, 231 
Pa. 196, 80 A 68; Howard v. Smith, 
91 Tex, 8, 38 SW 15. 

73. Keith v. Du Quoin, 89 Ill, A. 
36; Flaherty v. Craig, 226 N.. Y.. 76, 
123 NE 157; Lines v. Ortego, 91 NYS 
785; Continental Bridge Co. v. Phila- 
delphia, 12 Phila. (Pa.) 185. 

74 Wadsworth v. New Orleans, 48 
La. Ann. 886, 19 S 935. 

75. Cahill-Swift Mfg. Co. v. Bard- 
well, 219 Ky. 649,.294 SW 171; Cov- 
ington v. O. F. Moore Co., 218 Ky. 
102, 290 SW 1066; Cooke v. Saratoga 
Springs, 28 Hun (N. Y.) 55; Coving- 
ton v. Antrim Lumber Co., 123 Okl. 
129, 252 P 50; Woodward v. Manhire 
Grate, etc., Co., 98 Okl. 83, 224 P 356; 
McGlue v. Philadelphia, 10 Phila. 
(Pa.) 348; Gate v. Philadelphia, 14 
WklyNC (Pa.) 274. 

76. Kansas City v. Woerishoeffer, 
249 Mo. 1, 155 SW 779; Peo. v. Pren- 
dergast, 99 Misc. 8, 168 NYS 583 [aff 
177 App. Div. 928 mem, 168 NYS 1128 
mem]. 

{a] After submission of bids.— 
New York City Charter, § 1541 does 
not require an appropriation to be 
made before bids are submitted, but 
it is sufficient if it is made before the 
bids are accepted and the contract 
awarded. Peo. v. Prendergast, 99 
Misc. 8, 163 NYS 583 [aff 177 App. 
Div. 928 mem, 163 NYS 1128 mem]. 

77. Fowler v. Oakdale, 158’ Ky. 
603, 166 SW 195. 

{a] A bonded indebtedness is not 
created until issuance of the bonds, 
and therefore it is sufficient to pro- 


vide for payment after the election 
to authorize the indebtedness and be- 
fore issuance of the bonds. Fowler 
v. Oakdale, 158 Ky. 603, 166 SW _ 195. 

78. U.S. v. New Orleans, 98 U. S. 
881, 25 L. ed. 225; Port Jervis Water 
Works Co. v. Port Jervis, 151 N. Y. 
111, 45 NE 388; Mingay v. Hanson, 
102 _N. Y. 695, 7 NE 304; Cincinnati 
v. Holmes, 56 Oh. St. 104, 46 NE 514; 
Wilson v. Cincinnati, 10 Oh. Dec. 
(Reprint) 123, 19 CincLBul 10. 

[a] Raising of funds during con- 
tinuance of contract.—A statute lim- 
ited to contracts covering a particu- 
lar subject matter and providing for 
the raising of the necessary funds 
from time to time during the con- 
tinuance of the contract dispenses 
with the necessity of-a prior appro- 
priation as to contracts falling with- 
in its purview. Townsend vy. Atlantic 
City, 72 N. J. L. 474, 65 A 509; Mc- 
Govern v. New York, 185 App. Div. 
609, 171 NYS.909. 

[b] Statute expressly dispensing 
with appropriation.—(1) Under the 
express terms of some Statutes, a 
board of health may abate a nuisance 
in certain cases without a prior ap- 
propriation to cover the expense. 


U. S. Drainage, etc., Co. v. Medford, 
274 Fed. 556 (Massachusetts stat- 
ute); U. S. Drainage, etc., Co. v 


Medford, 225 Mass. 467, 114 NE 734. 
(2) A charter provision requiring a 
prior appropriation does not apply to 
a case falling within the _ statute. 
U. S.. Drainage, etc., Co. v. Medford, 


274 Fed, 556. 

79. Slocum y. North Platte, 192 
Fed, 252, 112 CCA 510 (Nebraska 
statute); Farmer y. Dahl, 19 Ariz. 
COD spb tlew Pode. 

[a] Inharmonious provision.—An 
exception may be created in the char- 
ter imposing the requirement by an- 
other provision not in harmony with 
the requirement. .Mosher vy, Elmira, 
83 Misc. 328, 145 NYS 964. 

80. Bohannan  v. Stamford, 80 
Conn. 107, 67 A 372. 

81. Carlson v. Helena, 39 Mont. 82, 
102 P 39, 17 AnnCas 1238. 

82. DeKam vv. Streator, 316 Ill. 
123, 146 NE 550; May v. Chicago, 124 
Til. A. .527. Taff 222) Tl. .595,. 738 NA 


912]; Brayton v. Rushville, 68 Ind. 
A. 238, 120 NE 48. 
[a]. Broad and comprehensive 


meaning.—In construing a statute of 
Illinois, the court said: “The Legis- 
lature intended no narrow or limited 
definition. of the words ‘officers’ or 
‘departments of the corporation,’ 
when it prohibited them from incur- 


ring debt or creating expenses with- 
out a prior appropriation by the 
council. ... The word ‘officers,’ as 
used in said section of the Cities and 
Villages Act, should be given its 
broadest and most comprehensive 
definition.’”” Empire Voting Mach. Co. 
v. Chicago, 267 Fed. 162, 165, 166 
[certiorari den 254 U. S. 642, 41 SCt 
14, 65 L. ed. 453]. 

[b] Members of election board in- 
cluded.—Empire Voting Mach, Co. v. 
Chicago, 267 Fed. 162 [certiorari den 
254 U. S. 642, 41 SCt 14, 65 L. ed. 
453] (Illinois statute). 

83. Brayton v. Rushville, 68 Ind. 
A. 238, 120 NE 48. 

84 New York Audit Co. v, Louis- 
ville, 185 Fed. 349, 107 CCA 467; 
Whitney v. New Haven, 58 Conn. 450, 
20 A 666; Peo. v. Green, 64 N. Y. 499 
[rev 6 Hun 11]; Kingsland v. New 
York, 5 Daly (N. Y.) 448. 

85. Barber. Asphalt Pav. Co. v. 
South Park Comrs., 233 Ill. 362, 84 
NE 2438; Geary v. New Orleans, 139 
La, 781, 72 S 245; Western New York 
Water Co, v. Laughlin, 157 NYS 257; 
Ss bbe ahs v. Olds, 215 Pa. 336, '64 A 

o 


86. Fowler v. Oakdale, 158 'Ky., 
608, 166 SW 195. 

[a] A contract for a street im- 
provement is within the requirement. 
Berlin Iron Bridge Co. v. San An- 
tonio, (Tex. Civ. A.) 50 SW 408. 

[b] The purchase of a cemetery 
cannot be made by a city until an 
appropriation has been made or a 
fund provided for that purpose. 
Latham y. Richards, 12 Hun (N. Y.) 
360; Tyler v. Jester, (Tex. Civ. A.) 
74 SW 359. 

87. McGuiness v. New York, 52 
HowPr (N. Y.) 450 [rev on other 
grounds 26 Hun 142]; Houston v. 
Stewart, 99 Tex. 67, 87 SW 663; Dal- 
las: v.. Miller, .7 Tex, Civ, As 508,) 2% 
Sw 498. 

88. Houston v. Tod, (Tex. Civ. A.) 
258 SW 839; State v. Parkersburg, 95 
W. Va. 502, 121 SE 489 (expenses of 
recall election). 

89. Youngstown v. Youngstown 
First Nat. Bank, 106 Oh. St. 563, 140 
NE 176; San Antonio v. Beck, (Tex. 
Civ. A.) 101 SW 2638 [writ of error 
dism 102 SW 403]; San Antonio vy. 
Serna, 45 Tex. Civ. A. 341, 99 SW 875; 
Oak Cliff v. Etheridge, (Tex. Civ. A.) 
76 SW 602; Tyler v. Jester, (Tex. Civ. 
A.) 74 SW 359. 

[a] Where an ordinance provides 
that certain salaries shall be paid out 
of the municipal treasury, an appro- 
priation for such salaries is unneces- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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age, and light. 


anes 


necessary current expenses,®° or contracts made in 
the exercise of implied powers necessary to carry 
out powers expressly granted.®+ Also it is gener- 
ally,®? although not always,®* held that the require- 
ments do not apply to contracts for water, sewer- 
Likewise it is generally,®* although 
not always,®> held that the requirements do not 
apply to a contract for the purchase of fire appa- 
ratus. A requirement of a prior appropriation is 
applicable to a contract for the purchase of voting 
machines where the requirement and the statutory 
grant of authority to make the purchase are not 
inconsistent,®® but the rule is otherwise where the 


requirement and the statutory grant of authority | 


are So inconsistent as to preclude the view that the 


legislature intended that appropriations for the pur-' 


chase of machines should precede their acquisition.” 
The requirements apply to the renewal of debts 
barred by the statute of limitations,9® but not to 
the refunding of valid obligations without increase 
of liability.°® Some requirements are limited to 
funded debts,t and are not applicable to such a debt 
until its amount is definitely fixed.2 A mere lia- 
bility which may never become an actual debt is 
not within the application of the requirements.? 

[§ 4086] (b) Source and Time of Payment. In 
some jurisdictions the test applied in determining 
whether a particular pecuniary obligation of a city 
is a debt within the meaning of a requirement of 
provision for its payment is whether it is payable 


sary. Kendall vy. Raybould, 13 Utah 
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v. Danville, 60 Ind. 504; Carleton v. 
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in whole or in part from the revenues of future 
fiseal years,* it being within the application of 
the requirement where it is so payable,® but not 
where it is in good faith intended to, and lawfully 
can, be paid out of the current revenues of the year 
in which the obligation is ineurred® or out of some 
fund within the immediate control of the munici- 
pality,’ even though it is not in fact paid out of the 
revenues or fund contemplated.’ Howeverj in other 
jurisdictions a statute prohibiting cities from mak- 
ing any contracts involving the expenditure of money, 
unless the funds therefor are in the treasury, is 
held not to apply to a contract calling for payments 
only in future years.® A prior appropriation is not 
necessary where a fund is provided for the payment 
of the expense.t? Some charter restrictions on the 
power to incur obligations without providing funds 
to meet them relate only to charges against the 
general fund which must be raised annually by gen- 
eral taxation in advance of its use.14 

[§ 4087] (3) Certificate as to Funds.¥2 <A certi- 
ficate by a designated officer that an amount of 
money sufficient to pay the debt involved has been 
appropriated or is in the treasury is sometimes 
made a condition precedent by statute or charter 
to the creation of municipal indebtedness by con- 
tract or ordinance.4? Such a provision is constitu- 
tional,4* but not retroactive.t> A requirement of 
this nature has been held inapplicable to various 
contracts and transactions;1* but where it is appli- 


10. Muller v. New York, 63 N. Y. 


ete., Co., 14 Tex. Civ. A. 


226, 44 P 1034, 

90. Wood v. New York, 34 HowPr 
(N. Y.) 501; Dwyer v. Brenham, 65 
Tex. 526; Mission v. Richards, (Tex. 
Civ. A.) 274 SW 269; Aransas Pass v. 
Eureka Fire Hose Mfg. Co., (Tex. 
Civ. A.) 227 SW 330; San Antonio v. 
Beck, (Tex. Civ. A.) 101 SW 269 [writ 
of error dism 102 SW 403]; Milwau- 
kee Electric R., etc., Co. v. Milwau- 
kee, 173 Wis. 329, 181 NW 298. 

[a] Matters held to be ordinary 
current expenses, within the meaning 
of the rule, include: (1) The rental 
for a building for a city hall and to 
store fire equipment. Mission v. 


“Richards, (Tex. Civ. A.) 274 SW 269. 


(2) The expense of printing the de- 
linquent tax list. Wichita Falls v. 
a ci 18 Tex. Civ. A, 632, 45 SW 
c F 

91. Denver vy. Webber, 15 Colo, A. 
511, 63 P 804. 

92. U. S—Santa Ana Water Co. v. 
San Buenaventura, 56 Fed. 339. 

Colo.—Larimer County v. Ft. Col- 
lins, 68 Colo. 364; 189 P 929. 

Tll.— Danville v. Danville Water 
Co., 180 Til. 235, 54 NE 224; Carlyle 
Water, etc., Co. v. Carlyle, 31 Ill. A. 
325 [aff 140 Ill. 445, 29 NE 556]. 

La.—Blanks v, Monroe, 110 La, 944, 
34 S 921: New Orleans Gas Light Co. 
v. New Orleans, 42 La. Ann, 188, 7S 
559. 

Mich.—Mitchell v. Negaunee, 113 
Mich. 359, 71 NW 646, 67 AmSR 468, 


38 LRA 157. 
Nebr.—North Platte v. North 
56 Nebr. 


Platte Water-Works Co., 
403, 76 NW 906. 

N. Y.—Port Jervis Water Works 
Co. v.. Port Jervis, 151,N. Y, 111, 45 
NE. 388. 

Tex.—Cleburne v. Cleburne Water, 

229, 37 SW 
655 


Wis.—Milwaukee Electric R., etc., 
Co. v. Milwaukee, 173 Wis. 329, 181 
NW 298; Herman v. Oconto, 110 Wis. 
660, 86 NW 681; Stedman v, Berlin, 
97 Wis. 505, 78 NW 57. 

93. Indianapolis v. Wann, 144 Ind. 
175, 42 NE 901, 31 LRA 743; Kiichli 
v. Minnesota Brush Electric Co., 58 


Minn. 418, 59 NW 1088, 49 AmSR 
623. 
94. 


New Albany Second Nat. Bank 


e 


Washington, 38 Kan. 726, 17 P 656; 
Peo. v. Nowak, 99 Misc. 111, 163 NYS 
374 [aff 180 App. Div. 922 mem, 168 
NYS 1125 mem]; Leonard v, Long 


Island City, 20 NYS 26. 
95. Fabric Fire Hose Co. v. 
Teague, (Tex. ‘Civ. A.) 152 SW 506. 


96. Empire Voting Mach. Co. v. 
Chicago, 267 Fed. 162 [certiorari den 
254 U. S. 642, 41 SCt 14, 65 L. ed. 
453] (construing Illinois statute). 

97. Darling v. Manistee, 166 Mich. 
35, 1381 NW 450. 

98. Tyler v. Jester, (Tex. Civ. A.) 
74 SW 359. 

99. Tyler v. Jester, supra. 

1. Tatham’s App., 80 Pa. 465. 

2. Waverly v. Waverly Water Co., 
127 App. Div, 440, 111 NYS 541 [aff 
194 N.Y. 545 mem, 87 NE 1129 
mem]. 

3. Re Holmsted, 2 OntWN 464, 17 
OntWR 1060 (guaranty). 

4 Cleburne v. Gutta Percha, etc., 


Mig. Corei(Lex. Civ, o As) & T2085 W. 
1072, 
5. Andrus vy. Crystal City, (Tex. 


Commn, A.) 265 SW 550 [aff (Civ. A.) 
253 SW +557]. 

6. McNeal v. Waco, 89 Tex, 83, 33 
SW 322; Tackett v. Middleton, (Tex. 
Commn. A.) 280 SW 563, 281. SW 
1047, 44 ALR 1148 [rev (Civ. A.) 271 
Sw 302]; Andrus v. Crystal City, 
(Tex: .ClviecAn ie 263: 4S Word ot. 7 fare 
(Commn. A.) 265 SW 650]; Aransas 
Pass v. Eureka Fire Hose Mfg. Co., 
(Tex. Civ. A.) 227 SW 330; Cleburne 
v. Gutta Percha, ete., Mfg. Co., (Tex. 
Civ. A.) 127 SW 1072. 

7 McNeal v. Waco, 89 Tex. 88, 33 
SW 322; Tackett v. Middleton, (Tex. 
Commn, A.) 280 SW 568, 281 SW 
1047, 44 ALR 1148 [rev (Civ. A.) 271 
SW 302]; Winston v. Ft. Worth, (Tex. 
Civ. A.) 47 SW 740. See Griffith v. 
Sowell, (Tex. Commn. A.) 287 SW 
673 (payment to be made solely from 
net income from waterworks system, 
and not from revenues derived from 
taxation). 

8. McNeal v. Waco, 89 Tex. 83, 33 
SW 322; Tackett v. Middleton, (Tex. 
Commn, A.) 280 SW. 5638, 281 SW 
1047, 44 ALR 11438; Winston v. Ft. 
Worth, (Tex. Civ. A.) 47 SW 740. 
.9. Defiance Water Co. v. Defiance, 
90 Fed. 753 (Ohio statute). 


353 [rev 5 Hun 282]. 
-11. Van Arsdale v. 15 
Misc. 495, 133 NYS 661. 

12. Filing statement of indebted- 
ness See supra § 4067. 

_13. See charter and statutory pro- 
visions. 

[a] Certificate as to each item un- 
necess -—An .act providing for a 
certificate of the auditor or city clerk 
before money for municipal purposes 
should be appropriated was not in- 
tended to require that each item of 
current expense should be anticipated 
by_ certificate of the city clerk in 
order to make its payment valid. 
Findlay v. Parker, 17 Oh. Cir. Ct. 294, 
9 Oh. Cir, Dec. 710, 

[b] Certificate held sufficient.—St. 
Louis v. Terminal R. Assoc., 211 Mo. 
3864, 109 SW 641, 

14. Pollok v. San Diego, 118 Cal, 
593, 50-P 769. 


Justice, 


AY ap Ryan v. Hoffman, 26 -Oh. St. 
16. See cases infra this note. 
[a] Thus it is held that the re- 


quirement is not applicable: (1) Toa 
eontract to which it ig expressly 
made inapplicable by the charter im- 
posing the requirement. McGovern 
v. New York, 185 App. Div. 609, 171 
NYS 909; Alcorn v. Price, 183 OhNP 
NS 558. (2) To a contract made by a 
city with a lighting company. Clark 
v. Columbus, 10 Oh. Dec. (Reprint) 
760, 23 CincLBul 289. (3) To an ex- 
ecutory contract contingent upon the 
eity raising a fund. Knoxville Ice, 
ete., Co. v. Knoxville, 153 Tenn. 536, 
284 SW 866. (4) To an ordinance 
which is a contract, or which directs 
the making of a contract, for the per- 
formance of work or the furnishing 
of supplies in the future. Lamar 
Water, etc., Co. v. Lamar, 128 Mo. 
188, 26 SW 1025, 31 SW 756, 32: LRA 
157. (5) To improvements to be paid 
for by special assessments. Com- 
stock v. Nelsonville, 61 Oh. St. 288, 
56 NE 15. (6) Where a bond issue is 
provided’ for the payment of the 
whole cost of the improvement in 
question. Kohler Brick Co. v. Toledo, 


10 Oh. Cir..Ct. N.S. 187, 29 Oh, Cir, 4 


Ct. 599. (7) Where the funds to be 
used are. to be derived from the reve- 
nues of a public utility and not from 
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cable’? a resolution, ordinance, or contract creating 
municipal indebtedness without compliance there- 
The certificate cannot be dis- 
pensed by the council*® or the electors,?° but where, 
although it was not placed on the contract until 
after its execution, it could properly have been 
placed thereon at the time of its execution and the 


with is invalid.® 


general taxation. Walsh Constr. Co. 
v. Cleveland, 271 Fed. 701 [aff 279 
Fed. 57]. 

17. See cases infra this note. 

[a] The requirement is applicable 
to an ordinance: (1) Designating the 
salary of the city solicitor. Haston 
v. Hyde Park, 9 OhS&CP 512, 6 OhNP 
257. (2) For the appropriation of 
private property. Hurst v. Belle Val- 
ley. ld Oh. Cir’ ClN. 8.235, 30" Oh: 
Cir. Ct. 563. 

18. Higgins v. San Diego, (Cal.) 
45 P 824; Matter of Simis, 11 App. 
Div. 24, 42 NYS 282; Hurst v. Belle 
Valley, 11 Oh. Cir. Ct. N.S. 235, 30 
Oh, Cir, Ct. 563; Kerr v. Bellefon- 
taine; 13 Oh,. Cir. ~€t, (24, /7) Ohz Cir: 
Dec. 93; Bond v. Madisonville, 2 Oh. 
Cir. Ct. 449, 1 Oh. Cir. Dec. 581; Cope 
v. Wellsville, 11 Oh. Dec. (Reprint) 
205, 25 CincLBul. 250; In re Street 
Lighting, 5 OhS&CP 579; Ampt v. 
Cincinnati, 2 OhS&CP 504, 2 OhNP 
332. ‘ g 

19. Continental Constr. Co. v. Al- 
toona, 92 Fed. 822, 35 CCA 27. 


20. Continental Constr. Co. v. Al- 
toona, supra. 
21. Harrisburg v. Shepler, 7 Pa. 


Super. 491 [aff 190 Pa. 374, 42 A 893]. 
Ratification of unauthorized or ex- 
cessive indebtedness generally see 

infra § 4090. 

22. Cross references: 

Implied liability to repay unauthor- 
ized loan see infra § 4089. 

Loaning of money by municipality 
see infra § 4112. 

Power to issue bonds implied. from 
power to borrow money see infra 
§ 4141. 

23. Ala.—Allen v. La Fayette, 89 

Ala. 641, 8 S 30, 9 LRA 497 
Ill.— Law’ v. Peo., 87 Ill. 

port v. Galord,'61 J1l. 276. 
Md.—Rushe v. Hyattsville; 116 Md. 

QO RT A978)" AnnCas19138b 73. 

N. J.—Swackhamer v. Hacketts- 

town, 37. N. J. L. 191. 

N 


Y.—wWells v. Salina, 119 N. Y.) 


280, 283 NE 870, 7 LRA 759. 

Oh.—Dunham v. Opes, 3 Oh. Cir. Ct. 
274, 2 Oh. Cir. Dec. 155. 

See also cases infra this section. 

[a] 
money.—Brown v. Newburyport, 209 
Mass. 259, 95 NE 504, AnnCasi912B 
495. ; 

[b] 
as authorized by Rev, L. c 31 § 8, 
has no power to borrow money even 
in anticipation of taxes. Costello v. 
North Easton Village Dist., 205 Mass, 
54, 91 NE 219. 

[c] Statutes authorizing munici- 
pal corporations to “raise” money for 
prosecuting and defending suits as 
they may deem necessary means that 
the money is to be raised by taxa- 
tion, and not by borrowing. Wells 
v. Salina, 119 N. Y. 280, 23 NE 870, 
7 LRA 759. 

24. U. S.—Savannah v. Kelly, 108 
U. SS.’ 184, 2 SCt 468, 27 L. ed. 696; 
Louisiana v. Wood, 102 U. S. 294, 26 
L. Ay 153; White v. Rahway, 11 \Fed. 

* 853. 

Ala.—Allen v. La Fayette, 89 Ala. 
641, 8 S 30, 9 LRA 497. 

Ark.—Meyer v. Ring, 162 Ark. 9, 
257 Sw. 388. 

Ga.—Penick v. Foster, 129 Ga, 217, 
58 SE 773, 12 LRANS 1159, 12 Ann 
Cas 346. 

Ida.—Eaton v. Glindeman, 33 Ida. 
389, 195 P 90. 

Ill.—Merchants’ L. & 'T. Co, v. Chi- 
cago, 264 Ill. 76,,105 NE 726 [aff 182 
Ill. A. 298]; Huggins v. Pinckney- 
ville, 239 Ill. A. 213. 


385; Lock- | 


No inherent power to borrow. 


A watch district, established | 


| expenses, 
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Ind.—Heinl v. Terre Haute, 161 
Ind. 44, 66 NE 450. ’ 

Iowa.—Reed v. Cedar Rapids, 136 
Iowa 191, 1183 NW 773; Coggeshall v. 
Des Moines, 78 Iowa 235, 41 NW 617, 
42 NW 650. 

Mass.—Brown v, Newburyport, 209 
Mass. 259, 95 NE 504, AnnCas1912B 
495. 

Mich.—Corliss v. Highland Park, 
132 Mich. 152, 983 NW 254, 610, 95 NW 
416, 


Nev.—Chartz v. Carson City, 39 
Nev. 285, 156 P 925. 

N. Y.—Wells v. Salina, 119 N. Y. 
280, 23 NE 870, 7 LRA 759. 

Pa.—Barr y. Philadelphia, 191 Pa. 
438, 43 A 335; Fidelity Ins., etc., Co. 
v. Scranton, 102 Pa, 387. : 

Porto Rico.—Nones v. Mayoral, 22 
Porto Rico 15. 

Tenn.—Patton v. 


Chattanooga, 108 
Tenn. 197, 65 SW 414. 


Utah.—Dickinson v. Salt Lake 
City, 57. Utah. 5320,' 195. Be 1110; 

Va.—De Voss v. Richmond, 18 
Gratt. (59 Va.) 338, 98 AmD 646. 


Wis.—Miles v. Ashland, 172 Wis. 
605, 179 NW 1779. 

Alta.—Taprell v. Calgary, 5 Alta. 
L. 377, 10 DomLR 656, 23. WestLR 
498, 3 WestWkly 987. 

Ont.—Holmes vy. Goderich, 5 Ont. 
L. 33,.1 OntWR 814; Equity &. Ins: 
Co. v. Weston, 12 OntWR 221. 

Que.—Menard vy. Bordeaux, 34 Que. 


| Super. 335. 


[a] State may confer upon a mu- 


| nicipal corporation the power to bor- 


row money. Gilman v. Sheboygan, 2 
Black (U.'S.) 510, 17 L. ed, 305; Hub- 
pas v. Sadler, 104 N. Y. 223, 10 NE 
6. 
[b] Extent of authority.—(1) A 
municipality authorized by statute to 
borrow money for certain purposes 
eannot borrow for other purposes 


| (Kathan v. Jones, 201 App. Div. 580, 


194 NYS 734; Menard’ v. Bordeaux, 
34 Que. Super. 335), (2) especially 
where it is expressly’ prohibited from 
doing so (Kraus vy. Philadelphia, 265 
Pa. 425, 431, 109 A 226). (3) Some 
statutes, which are held to be con- 
stitutional (Kraus vy. Philadelphia, 
supra.), (4) empower a municipality 
to borrow’ money for capital outlay 
and prohibit it from borrowing for 
any other purpose (Kraus v. Phila- 
delphia, supra). (5) “Evidently the 
evil which the legislature desired to 
remedy was the habit of borrowing 
money to pay current expenses, in- 
stead of paying them out of the an- 
nual taxes, thereby overburdening 
future years, which will always have 
their own current expenses to pay, 
and possibly rendering the city in- 
capable of making future loans for 
capital expenditures, even if needed 
to insure the health and safety of its 
citizens. The evil being great and 
the purpose to remedy it clear, our 
duty in construing: this provision of 
the act is equally clear, Happily on 
this question no room is left for an- 
tagonistiec construction. The section 
[P. L. p 609 art 17 § 8] says: ‘It shall 
be unlawful for the city to borrow 
money or ‘incur debt for any other 
purposes than above specified,’ that 
is, for capital outlay as therein de- 
fined. \.; >) 2°It 
bition against thereafter borrowing 
money for current expenses.” 
v. Philadelphia, supra. 
jurisdictions money cannot be bor- 
rowed, otherwise than to supply cas- 
ual deficiencies of revenue, to be used 
during the year in defraying current 
Tate v. Elberton, 136 Ga. 


is a plain, simple inhi-: 


Kraus, 
(6) In some: 


88 4087-4088 


city subsequently ratifies the contract, it is bound.?* 

[§ 4088] e. Borrowing Money.” 
are not empowered to borrow money for municipal 
purposes,?* unless expressly authorized to do so 
by charter or statute,2* or, in the absence of ex- 
press authority, unless the power is necessarily im- 
plied from some special authority granted,”® or duty 


Municipalities 


301, 71 SE 420; McCord v. Jackson, 
135 Ga. 176, 69 SE 23. (7) “Power to 


borrow money on its bonds” does not © 


authorize issuance of scrip or war- 
rants to raise money for ordinary 
municipal expenses. Patton v. Chatta- 
nooga, 108 Tenn. 197, 226, 65 SW 414; 
Colburn v. Chattanooga, 2 Tenn. Cas, 
22. (8) Power to borrow money ‘‘for 
general purposes,” ‘fon the credit of 
the city,” only includes authority to 
borrow money for ordinary govern- 
mental purposes, such as are gen- 
erally carried out from revenues de- 
rived from taxation. Brenham vy. Ger- 
man-American Bank, 144 U. S. 173, 12 
SCt 559, 36 L. ed. 390 [rev 85 Fed. 185]. 
(9) Also such power authorizes only 
a temporary loan to be repaid out of 
the annual revenue. Nashville v. 
Ray, 19 Wall. (U. S.) 468, 22 L. ed. 
164; Allen v. La Fayette, 89 Ala. 641, 
8 S 30, 9 LRA 497. (10) Some stat- 
utes authorize a municipality to bor- 
row money for the purchase or con- 
struction, but not for the mainte- 
nance, of waterworks. Richardi v. 
Bellaire, 153 Mich. 560, 116 NW 1066. 
(11) When a city is authorized to 
borrow money for a public work, a 
loan effected after the completion of 
the work to pay therefor is within 
the statute giving such authority. 
Gladstone v. Throop, 71 Fed. 341, 18 
CCA 61. .* (12): L.- (1919) © 399 84, 
empowering the board of trustees of 
the village of Wilson to borrow 
money to discharge certificates of in- 
debtedness ‘issued pursuant of the 
Village Law,’ does not refer to a 
certificate issued in disregard of law. 
In re Dean, 230 N. Y. 1, 128 NE 897. 


|} (13) Borrowing money to pay special 


policemen is not one of the pur- 
poses for which some statutes au- 


thorize a municipality to borrow 
money. Kathan v. Jones, 201 App. 
Div. 580, 194 NYS 734. (14) Ina 


statute authorizing a temporary loan 
for the purpose of meeting a great 
necessity or emergency, the words 
“great necessity or emergency” mean 
something greatly out of the ordi- 
nary which is immediately indispen- 
sable and cannot be adequately met 
by the usual machinery of govern- 
ment. Chartz' v. Carson’ City,» 39 
Nev, 285, 156 P' 925. (15) The pave 
ing of a city street is not within the 
statute, as it is a matter more of 
comfort and convenience than of 
immediate indispensable emergency. 
Chartz v. Carson City, supra. (16) 
The progressive decay of the under- 
side of the planks of a municipal 
wharf is not a casualty within the 
meaning of a statute authorizing a 
city to borrow money for the frepair 
of an improvement necessitated by a 
casualty or accident happening after 
the annual appropriation. Eaton 
Bs Glindeman, 38 Ida. 889, 195 P 


25. Forrest City v. Forrest City 
Bank, 116.Ark. 377, 172 SW __1148; 
Myers v. Jeffersonville, 145 Ind. 431, 
44 NE 452; Mills v. Gleason, 11 Wis. 
470, 78 AmD 721. 

[a] Removal of county seat.—A 
municipal corporation has no author- 
ity to borrow money to defray the 
expenses of litigation incident to the 
removal of a county seat, and to pay 
the cost of a lot, courthouse, and jail 
for a county, made necessary by such 
removal, in the absence of a grant to 
it of express power, the execution of 
which would impliedly render neces- 
sary the borrowing of money for this 
purpose. Myers v. Jeffersonville, 145 
Ind. 431,'44 NE 452. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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imposed,° for the exercise or discharge of which 
the power to borrow money is not only convenient 
but necessary. Power to borrow money conferred 
on a municipality by charter or statute must be 
exercised in the mode,?? and only after compliance 
with conditions precedent,?* prescribed by charter 
or statute. Also, applicable statutory limitations 
of amount must be observed.2® In exercising the 
power to borrow money conferred upon it by char- 
ter, a municipal corporation is not exercising sover- 
eign power,*° but is responsible for the acts of its 
agents,** as is a private corporation.®? However, 
a city treasurer has no authority by virtue of his 
office to borrow money on behalf of the city ;%* his 
authority to borrow is limited to that conferred on 
him by the city council. Where the council au- 
thorizes the treasurer to borrow money from time 
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to time with the approval of the finance committee, 
the members of the committee cannot delegate their 
duties to the mayor,®® but are required to exercise 
their individual judgment and discretion®® as to each 
separate borrowing.*’ The foregoing rules do not, 
of course, apply to a transaction which is not a’ 
borrowing of money.?® 

Interest. It is not against public policy for a 
municipal corporation to agree to pay interest on 
money borrowed by it,?® but in some instances it 
is precluded by constitutional provision from doing 
so*° or is prohibited by statute or charter from pay- 
ing more than the legal rate of interest.*2 

[§ 4089] 5. Effect of Invalidity of Debt or Ex- 
penditure*?—a. In General. Unauthorized debts and — 
expenditures do not as a general rule create munici- 
pal hability.** A contract creating an unauthorized 


26. Glucose Sugar Refining Co. v. 
Marshalltown, 153 Fed. 620; Allen v. 
La Fayette, 89 Ala. 641, 8 -S 30, 9 
LRA 497; Wells v. Salina, 119 N. Y. 
280, 23 NE 870, 7 LRA 759. See Miles 
v. Ashland, 172 Wis. 605, 607, 179 NW 
779 (“except as limited by charter, 
statutory, or constitutional provi- 
Sions a city may borrow money for 
all lawful municipal purposes; that 
is, for the purpose of discharging the 
duties imposed upon it directly or by 
implication by its charter and for 
which it can raise money by taxa- 
tion’). 

27. See cases infra this note. 

[a] Ordinance, resolution, or by- 
law.—(1) Some statutes which forbid 
municipal corporations to borrow 
otherwise than under a by-law are 
held not to apply to a temporary bor- 
rowing, of a small amount, to pro- 
vide for immediate needs. Giroux vy. 
Coteau Landing, 17 Que. Super, 271 
(it is legal for a municipal council to 
pass a resolution authorizing the 
mayor and the secretary-treasurer to 
borrow, upon promissory note, in the 
name of the corporation, a sum of 
five hundred dollars, to provide for 
urgent repairs to sidewalks and 
roads). 
by-law or resolution authorizing the 
borrowing of money must contain a 
definite statement of the purpose of 
the loan (Taprell v. Calgary, 5 Alta. 
L. 377, 10 DomLR 656, 23 WestLR 
498, 3 WestWkly 987; Menard v. Bor- 
deaux, 34 Que. Super. 335), (3) and 
in other jurisdictions it is the prac- 
tice to incorporate such a statement 
in an ordinance authorizing the loan, 
even though not required by statute 
(Elliot v. Philadelphia, 229 Pa. 215, 
78 A 107). (4) A by-law which au- 
thorizes the borrowing of money to 
accomplish more than one’object is 
illegal. Taprell v. Calgary, supra. 

28. Brown v. Newburyport, 209 
Mass. 259, 95 NE 504, AnnCas1912B 
495. And see cases infra this note. 

[a] Assent of electors or taxpay- 
ers.— (1) It is sometimes provided by 
charter that a municipality cannot 
borrow money unless it is authorized 
to do so by the vote of its citizens. 
Lockport v. Gaylord, 61 Ill. 276. (2) 
Where a special statute provided that 
the officers should have no power to 
borrow until they had first filed the 
written assent of two thirds of the 
resident taxpayers named in the tax 
list, with an affidavit that the per- 
sons whose assents were attached 
were two thirds, the affidavit was not 
intended to be an affidavit as to the 
genuineness of the signatures, Starin 
v. Genoa, 23 N. Y. 439. 

[b] Estimate.—A statute provid- 
ing that, before any money shall be 
borrowed for the construction of 
waterworks in any village the coun- 
cil shall cause to be made an esti- 
mate of the expense thereof, is not 
complied with by 4 tentative approxi- 
mate estimate accompanied by a sug- 
‘gestion for a reduction of the amount 
furnished by engineers and never of- 
ficially accepted or adopted by the 


(2) In some jurisdictions a: 


council. Richardi v. Bellaire, 153 


Mich. 560, 116 NW 1066. 

{c] A certification by the city 
comptroller to the council that the 
proposed expenditures are for capital 
outlay, required bya statute, is in 
time when given prior to the passage 
of the ordinance empowering the city 
officials actually to make the loan; 
it need not be given prior to the pas- 
sage of an ordinance expressing a 
desire to increase the indebtedness 
of the city and providing for a sub- 
mission “of the question to the elec- 
tors of the city. Kraus v. Philadel- 
phia, 265 Pa. 425, 109 A 226. 

29. See cases infra this note. 

[a] Construction and application 
of limitations.—(1) Crawford & M. 
Dig. § 5708, providing that the board 
of commissioners of a local improve- 
ment district may borrow not exceed- 
ing ninety per cent of the ‘“‘estimated 
cost” of the work, refers to the cost 
as ascertained and reported by the 
board to the council under § 5657, in 
the absence of any showing that the 
board’s estimate is fraudulent or 
grossly mistaken.’ Meyer y. Ring, 162 
Ark, 9, 257 SW 388. (2), A charter 
limitation of the amount of money 
which a municipality may borrow to 
pay its ordinary expenses does not 
apply to the expense of paving a 
street; such expense-is special rather 
than ordinary, as it may equal all the 
other expenses combined and it re- 
curs only at long intervals rather 
than annually. Miles v. Ashland, 172 
Wis.-605;-179 NW. 779. 

De Voss. v. Richmond, 18 
. (59 Va.) 338, 98 AmD 646. 

De Voss v. Richmond, supra, 

See Corporations §§ 2305-23809, 

Brown v. Boston First Nat. 

216 Mass, 298, 108 NE 780. 
34. Brown. v. Newburyport, 209 
259, 95 NE 504, AnnCas1912B 


Brown v. Newburyport, supra. 
Brown v. Newburyport, supra. 
Brown v. Newburyport, supra. 
Richmond vy, McGirr, 78 Ind. 


Transactions held not to be 
loans to city.—(1) A purchase of 
property by the city. Richmond v. 
McGirr, 78 Ind.°192. (2) A contract 
made by a city to pay a sum of 
money with interest to a person who 
has assumed the payment of interest 
on some of the city’s debt, as well in- 
terest to become due as interest al- 
ready due. Gelpcke v. Dubuque, 1 
Wall. 2(U.8.).0 220 LT da sed.-b 19, 

39. Merchants’ L. & T. Co, v. Chi- 
cago, 264 Ill. 76, 105 NE 726 [aff 182 
Ill. A. 298]. “ 

40. Bourland v. First Nat. Bank 
Bldg. Co., 152 Ark, 139, 237 SW _ 681; 
Forrest City v. Forrest City Bank, 
116 Ark. 377, 172 SW 1148. 

[a] Thus in a jurisdiction where 
a municipality is prohibited from is- 
suing any interest-bearing evidences 
of indebtedness except such bonds as 
may be authorized by law to provide 
for and secure the payment of pres- 
ent existing indebtedness, an agree- 


legal and void. 
Nat. 


Brauns v. Peoria, 


ment by a municipality to pay inter- 
est on money borrowed by it is il- 
Bourland vy. First 

152 Ark. 139, 
237 SW 681. 


41. Viau v. Maisonneuve, (Que.) 
4 HastLR 559; Irvine v. D’Iberville, 
(Que.) 6 RevLeg 241. 


Bank Bldg. Co., 


hates Partial invalidity see supra § 
43. U. S—A. L. Greenburg Iron 


Co. v. Abbeville, 2 F. (2d) 559. 
Ala.—Allen v. La Fayette, 89 Ala. 
641, 8 S 30, 9 LRA 497. 


Cal.—Sacramento v. Adams, 171 
Cal. 458, 153 P 908. 
Conn. — Bridgeport v. Housatonuc 
R. .Co., 15 Conn. 475. 
Del.—Wilmington v. Wolcott, 12 
Del, Ch. 379, 112 A 708, 
Ga.—Marietta Lights, etc., Bd. v. 


v. Columbus, 30 Ga. 845. 


Niller, 155 Ga. 296, 116 SE 835; Bass 
Tll.—Law  v. Peo.; 287 Til, 385. 
82 Ill. 11 


Ind.—Sheridan v. Rothschild, 181 
Ind. 405, 104 NE 66. 

Kan.—Geneseo v, Geneseo Natural 
Gas, ete., Co., 55 Kan. 358, 40 P 655. 

Ky.—Grady v. Pruit, 111 Ky. 100, 
63 SW 2838, 23 KyL 506. 

La.—New Orleans First Municipal- 
ay v. Orleans Theatre Co., 2 Rob. 
09. 

Mass.—Railroad Nat. Bank v. Low- 
ell, 109 Mass. 214, 

Mich.—Crittenden v, Robertson, 13 
Mich, 58 

Minn. — Griffin v. Shakopee, 53 
Minn. 528, 55 NW 738. 

Mont.—State v. Helena, 24 Mont. 
521, 63 P 99, 81 AmSR 453, 55 LRA 


336. 

Nebr.—In re House Roll 284, 31 
Nebr. 505, 48 NW 275, 

N. J.—Carlstadt Nat. Bank v. Has- 
brouck Heights, 83 N. J. L, 383, 84 A 
1069. 

N. Y.—Peo. v. Green, 3 Hun 208, 
5 Thomps. & C, 376. 


Oh.—Hicksville v. Blakeslee, 103 
Oh. St. 508, 134 NE 445, 
Okl,—_New Butler v. Tucker, 54 


Okl. 182, 153 P 628; In re Afton, 43 
Okl, 720, 144 P 184, LRAJ915D 978. 

Or.—State v. Funk, 105 Or, 134, 209 
P 113, 25 ALR 625. 

Pa.—Vickroy v. Ferndale Borough, 
259 Pa. 321, 102 A 958; Miller v. 
Philadelphia, 231 Pa. 196, 80 A 68. 

S$. C.—Lucas v.' Florence, 103 S. C. 
169, 87 SE 996. 

S. D—Freeman v. Huron, 10 8S. D. 
368, 78 NW 260. 

Tex.— Andrus v._ Crystal City, 
(Commn. A.) 265 SW 550 [aff (Civ. 
A.) 258 SW 557]. 

Va.—Redd v. Henry County, 31 


Gratt. (72 Va.) 695. 

Wash.—Hunt v. Fawcett, 8 Wash. 
396, 36 P 318. 

WwW. Va.—Merchants’ Nat. Bank vy, 
Spates, 41 W. Va, 27, 23 SE 681, 56 
AmSR 828. 

Wis.—Balch v. Beach, 119 Wis. 77, 
95 NW 1382. 

Wyo.—Grand Island, etc., R. Co. v. 
Baker, 6 Wyo. 369, 45 P 494, 71 Am 
SR 926, 34 LRA 835, 


1146 [44 C.J.) 


or prohibited municipal indebtedness is void** and 
unenforceable ;** and it is sometimes,*® although not 
always,*” held that the municipality is not lable 
on a quantum meruit. Unless authorized by valid 
charter or statutory provision to pay debts which 
constitute moral obligations on its part,*® a munici- 
pal corporation is without power to pay debts which 
are not its legal obligations ;*® and when the money 
of a municipality is paid out on a contract or for 
an indebtedness which the municipality had no 
authority to make or incur, it may be recovered 
back.°° Warrants issued in payment of an indebted- 
ness incurred in excess of the statutory or consti- 
tutional limitation on indebtedness are unenforce- 
able;®4 but where the limitation was not exceeded 
at the time an indebtedness was incurred, the issu- 
ance of a warrant in payment of the indebtedness 
is authorized, even though between the time of the 
incurring of the indebtedness and the issuance of 
the warrant other indebtedness exceeding the limit 
had been incurred.®?. Notwithstanding a municipal 
purchase of property subject to a mortgage is in- 
valid as increasing the indebtedness of the munici- 
pality beyond the constitutional limit,°* the equities 
of the municipality in the property will be protected 
on a foreclosure of the mortgage.** 

Unauthorized loan.®> When money is borrowed 
by a municipal corporation without authority of 
law, but is used and applied for a legitimate pur- 
pose, the corporation is liable on principles of equity 


MUNICIPAL CORPORATIONS 


and justice, as on an implied assumpsit, for money 


had and received.°° However, this principle does 


not apply where there is an express prohibition of - 


the power to borrow money.** 

[§ 4090] b. Ratification.°® 
ness in excess of a constitutional limitation cannot 
be made good by ratification,®® unless, at the time 
of ratification, the indebtedness does not exceed the 
limit,®°, nor can a special indebtedness for street 
improvements incurred by a municipality, whose 
incorporation was void and which could not in any 
event have been a liability against the general tax- 
payers, be so ratified by the corporation, after it 
has been legally created, as to convert the liability 


‘to a general one enforceable against all the tax- 


payers;°! but an expenditure made in excess of 
a limitation imposed by a municipal ordinance may 
be ratified by the municipal council.62 Where it is 
provided by statute that no contract shall be made 
or expense incurred by a city, unless an appropria- 
tion therefor shall have been previously made,®* a 
contract in violation of this provision can be ratified 
only by making an appropriation expressly for its 
performance.** Ratification of a payment which is 
not illegal in the sense. of baing ultra vires pre- 
cludes the municipality from recovering back the 
money paid.® 

[§ 4091] c. Curative Legislation. A municipal 
contract, expenditure, or appropriation invalid when 
made may be cured by subsequent legislation,®® or 


($§ 4080-4001 


Municipal indebted- 


Ont.—Potts v. Dunnville, 38 U. C. 
QQ. Bs596; 

Que.—Real Est, Inv. Co. v. Rich- 
mond, 23 Que. Super. 151. 

N. W. Terr.—Pease v. Moosomin, 
6 Terr. Li 2072 

Liability to extent of fund pro- 
vided or popropriatisy made see su- 
pra § 4084 

44. See. supra §§ 4030, 4050, 4069, 
4084, 4087. 

45. Marietta Lights, ete, Bd. v. 
Niller, 115 Ga, 296, 116 SE 835; Jef- 
fersonville v. Cotton States Belting, 
etc., Co., 30 Ga. A. 470, 118 SE 442. 

[a] Damages for breach of con- 
tract.—Where a contract entered into 
increases the debt of a city beyond 
the constitutional limit, damages for 
breach of the contract cannot be re- 
covered. Drhew vy. Altoona, 121 Pa. 
401, 15 A 636. 

46. A. L. Greenburg Iron Co. v. 
Abbeville, 2 F. (2d) 559; Marietta 
Lights, etc., Bd. v.. Niller, 155 Ga. 
296, 116 SE 835; Fairbanks-Morse Co. 
v. Geary, (Okl.) 157 P 720. Compare 
Ford v. Cartersville, 84 Ga, 213, 10 
SE 732 (the city should pay for that 
part of the contract which is exe- 
cuted). 

47. Kansas City v. Wyandotte Gas 
Co., 9 Kan; A.325,: 61, P 317; Fabric 
Fire Hose Co. v. Teague, (Tex. Civ. 
A.) 152 SW 506. See Lucas vy Flor- 
ence, 103 S. C. 169, 87 SE 996 (stating 
that a city receiving the benefits of 
contracts made in violation of the 
constitution would be liable under 
the doctrine of money had and re- 
ceived, but deciding the case on an- 
other ground). 

Money borrowed see infra text and 
note 56. 

48. See supra §§ 4031, 40386, 

49. Marietta Lights, ete, Bd. v. 
Niller, 155 Ga. 296, 116 SE 835; Hal- 
stead v. New York, 3 N. Y. 4380 [aff 
5 Barb. 218, 7 NYLegObs 74]; State 
v. Funk, 105 Or. 134, 209 P 118, 25 
ALR 625. 

{a] Charter construed.—‘‘By sub- 
division 20, section 73, of the charter, 
‘The council has power and authority, 
subject to the provisions, limitations 
and restrictions in this charter con- 
tained ... to appropriate money to 
pay the debts, liabilities and expend- 


itures of the city, or any part there- 
of. The words ‘debts, liabilities and 
expenditures,’ as used in the charter, 
clearly mean legal debts, liabilities 
and expenditures, and not moral 
debts, liabilities and expenditures. 
The council of the City of Portland, 
under its charter provisions, has no 
power or authority to pay out the 
public moneys of the city in payment 
of any obligations except the legal 
obligations of the city State v. 
Funk, 105 Or. 134, 161, 309 P 113, 25 
ALR 625. 

50. U. S.—In re Manistee Watch 
Co., 197 Fed. 455. 

Kan.—Geneseo v. Geneseo Natural 
Gas, etc:,’Co., 55 Kan, 358; '40' P1655: 

Minn. — Griffin v. Shakopee, 53 
Minn. 528, 55 NW _ 738; Chaska v. 
witetral tie 53 Minn. 525, 55 NW 737, 

Y.—-Peo. v. Fields, 58 Ni Y..492. 

Oh. —Hicksville v. Blakeslee, 103 
Oh. St. 508, 134 NE 445; Kent v. ‘Dith- 
ridge, etc., Cut Glass Co., 10 Oh. Cir. 
Ct..629; "5, Oh, "Cir Dec.” 10:74 

N. W, Terr.—Pease v. Moosomin, 5 
Terr. L. 207. 

Compare Schell City v. L. M. Rum- 
sey Mfg. Co., 39 Mo. A. 264 (denying 
recovery in a case where a payment 
was made under a mistake of law, 
but with full knowledge of the facts 
and without fraud). 
he viawls of ratification see infra § 

51. U. S.—Peake v. New Orleans, 
38 Fed. 779 [aff 139 U. S. 842, 11 scat 
641,35 Deved. andes 

Ind.—Sheridan Vv. Rothschild, 181 
Ind. 405, 104 NE 66. 

Nebr.—In re House Roll 284, 31 
Nebr. 505, 48 NW 275. 

Okl.—Spencer y. Gray, 5 Okl. 216, 
48 P 110; Martin v, Terr., 56 Okl, 188, 
48 P 106. 

S. D.—Freeman v. Huron, 10 S. D. 
368,.73 NW 260. 

Wash.—Duryee v. Friars, 18 Wash. 
55, 50 P 688; Hunt v. Fawcett, 8 
Wash. 396, 36 P 318. 

W. Va.—Merchants’ Nat. Bank vy. 

23 SE 681, 56 


Spates, 41 W. Va, 27, 
AmSR 828. 

Wyo.—Grand fsland, ete., R. Co. v. 
Baker, 6 Wyo, 369, 45 P 494, 71 Am 
SR 926, 34 LRA 835, 


Warrants generally see infra §§ 


4126-4140. 

52. Phillips v. Reed, 109 Iowa 188, 
80 NW 347; Cahill- Swift Mfg. Co. v. 
Bardwell, 211 Ky. 482, 277 SW 812; 
Western Town-Lot Co. v. Lane, 7 Ss 
D. 599, 65 NW 17. ) 

53. See supra § 4062. 

54 Lewis v. Clay City eaapercie 
Light, etc., Co., 194 Ill. A. 20 

55. Borrowing generally obo su- 
pra § 4088. 

56. Ala.—Allen v. ty pee bape 89 
Ala. 641,-8 S 30, 9 LR OT. 

Ga.—Central of Ceci Ro. Caiuwe 
Wright, 35 Ga. A. 144, 182 SE 449. 

Me.—Hurd v. St. Albans, 81 Me. 
343, 17 A 168; Belfast Nat. Bank v. 
Stockton, 72 Me. 522; Billings v. Mon- 
mouth, 72 Me. 174. 

Porto Rico.—Bianchi v. Anasco, 8 
Porto Rico 466. 

Utah.—Muir v. Murray City, 55 
Utah 368, 186 P 433. 

Ont.—Armstrong v. West Gara- 
fraxa, 44 U. C. Q. B. 515. 

57. Allen v. La Fayette, 89 Ala. 
641, 8 S 30, 9 LRA 497. 

58. Ratification of contract certi- 
rat after execution see supra § 

59. Grady v. Pruit, 111 Ky. 100, 63 
SW 283, 23 KyL 506; ‘State v. Helena, 
24 Mont. 521, 68 P $9, 81 AmSR 453, 
55 LRA 336; ‘Balch v. Beach, 119 Wis. 
ORK Rip NW 132. 


Pilling v. Everett, 67 Wash. 
109. “120 P 873. 
6l. State v. Moss, 44 Wash. 91, 86 


P 1129 [foll State v. Blaine, 44 Wash. 
218, 87.P 124): 

62. Silsby Mfg. Co. v. Allentown, 
153 Pa. 319, 26 A 646 

63. See supra § 4084, 

64. Gutta-Percha, etc., Mfg. Co. v. 
Ogalalla, 40 Nebr. 775, 59 NW 513, 42 
ee 696, 

Tacoma v. Leighton, 88 Wash. 
606. "153 P 362 (dealing with a case 
where authority for the indebtedness 
might have been, but was not, previ- 
ously conferred by the council). 
. S—Confarr v. Santa Anna, 
116 U. Ss! 366, 6 SCt 418, 29 L. ed. 6363 
Anderson v, Santa Anna, 116. U.S. 
356, 6 SCt 413, 29 L. ed. 633; Jones- 
boro City v. Cairo, ete., R. Co., 110 
UsSioro2-4eSCt 67; <28 abr hedis te 
Campbell v. Kenosha, 5 Wall. 194, 18 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 4091-40921 


by subsequent legislation coupled with ratification 
of the indebtedness by the electors,®? unless the in- 
validity results from a violation of a constitutional 
‘inhibition,®* and even in that case it may be vali- 
dated by a constitutional amendment® and enabling 
eet. 
[§ 4092] 6. Aid to Corporations and Stock Sub- 
scriptions’1—a, Existence and Extent of Power—(1) 
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[44 C.J.] 1147 


grant aid to,’? or to subseribe to the stock of,” a 
private corporation when and only when such power 
is clearly and expressly conferred on it by the leg- 
islature, and the charter or statutory provision con- 
ferring the power is not violative of constitutional 
prohibitions or restrictions;"* it has no inherent or 
implied power in this respect,?® and hence it has no 
implied power to make donations to,’* or to sub- 
seribe to the stock of,’7 a railroad company. All 


In General. 


L. ed. 610; U. S. v. Holliday, 3 Wall. 

407, 18 L. ed. 182. 
Ala.—Gibbons v. Mobile, etc., R. 

Co., 36 Ala. 410. 


Cal.—Sacramento v. Adams, 171 
Cal, 458, 153 P 908. 

Conn.—Bridgeport v. -Housatonuc 
RR. Co., 25-Conn. 475. 

Del.—Wilmington v. Wolcott, 12 


Del. Ch. 379, 112-A 703. 

Ga.—Bass v. Columbus, 30 Ga. 845; 
Winn v. Macon, 21 Ga. 275. 
vomit ate —Schneck v. Jeffersonville, 152 
Ind, 204, 52 NE, 212. 

La.—New Orleans First Municipal- 
ity v. Orleans Theatre Co., 2 Rob. 209. 
3 ce eden Vv. Robertson, 13 

ia 
mi Mik oa orinanty Nat. Bank v. 
Bast Grand Forks, 94 Minn. 246, 102 
NW 703. 

N. J.—Carlstadt Nat. Bank v. Has- 


brouck Heights, 83 N. J. L. 383, 84 A 


1069. 

N. Y.—Gaynor v. Port Chester, 230 
N. Y.-210, 129 NE 657; New York v. 
Tenth Nat. Bank, 111 N. Y. 446, 18 
NE 618 [aff 1 NYS 840]; Peo. v. 
Mitchell, 35 N. Y. 551; Matter of 
Brennan, 19 AbbPr 376 note. 

Pa.—Swartz v. Carlisle, 2387 Pa. 
473, ve A 847, AnnCas1914B 458. 

Ss. C.—State v. Charleston, 44 S. C. 
L..491. 


Va.—Redd v. Henry County, 31 
Gratt: (72 Va.) 695. 
. Wash.—McBryde v. Montesano, 7 
Wash. 69, 34 P 559: Baker vy. Seattle, 
2 Wash, 576, 27 P 462. 

' 67. Santa ‘Cruz v. Wrykes, 202 Fed. 
857, 120 CCA 485 [aff 184 Med. 752]. 

68. Barnes v. Lacon, 84 Ill. 461; 

140 Mar- 


Wiley v. Silliman, 62 Ill. I 
shall v. Silliman, 61 Ill. ed Rich- 
land County v. Peo., 3 Til. 910; In 


re Afton, 43 Okl. 720, 726, vv, NE 184, 
LRA1915D 978 {quot Cyc]. 
. Lucas v. Florence, 103 8. C. 
169, 87 SE 996. 
70. Lucas v. Florence, supra. 
71. Cross references: 
Donations to individuals and associa- 
tions see supra §§ 4031, 4036, 4042. 
Tssuance of bonds in aid of private 
corporations see infra § 4155. 
Mandamus to enforce right of cor- 
porations to aid see Mandamus § 
89. 


Rights and liabilities of railroad 
company under grant of public aid 
see Railroads [33 Cyc 83]. 

72. U. S.—Hayes v. Holly Springs, 
114 U. S. 120, 5 SCt 785, 29 L. ed. 81. 

Ala.— Montgomery Vv. Montgomery, 
etc., Plank-Road Co., 31 Ala. 76. 

Ind.—Knox County v. Montgomery, 
106 Ind. 517, 6 NE 915. 

' Me.—Stevéns vy. Anson, 73 Me. 489. 
Minn.—Minneapolis, etc., Electric 

Tract. Co. v. Minneapolis, 124 Minn. 

351, 145 NW 609, 50 LRANS 143. 
Mo.—State v. Greene County, 54 

Mo, 548. j 
Nebr.—Reineman v. Covington, etc., 

Ry Cone Nebr, 319. 

N. J.—Riddle v. Atlantic City, 89 
Watcd elu wsloe oT An 790. American 
Malleables Co, v. Bloomfield, 82 N. J. 
L. 13. 81 A 500 [aff 83 N. pea 728, 
85 A 167]. 

N. Y.—Duanesburgh y. Jenkins, 40 
Barb. 574. 

Tenn.—Johnson City v. Charleston, 


etc., R. Co., 100 Tenn. 138, 44 SW 670., 


Wis.—Hasbrouck Vv. Milwaukee, 13 
Wis. 37, 80 AmD 718. 
iy fa Constitutional and statutory 
restrictions.—(1i) A constitutional re- 
striction on the power of a municipal 
corporation to grant aid to a private 
evaporation does not confer power 


A municipal corporation has power to 


to grant aid subject to such restric- 
tions, but legislative authority is 
still required. Reineman v. Coving- 
ton, etc., R. Co., 7 Nebr. 310; Johnson 
City ve “Charleston, ete Rig Cox, 100 
Tenn. 138, 44 SW 670. (2) So also 
restrictions on the power of the leg- 
islature to authorize. municipal cor- 
porations to grant aid to a private 
corporation do not empower munici- 
pal corporations to act without legis- 
lative sanction. Hayes v. Holly 
Springs, 114 U. S. 120, 5 SCt 785, 29 
L. ed. 81; Jarrolt v.. Moberly, 103 
U.S. 580, 26 L. ed. 492. (3) And the 
same has been held true with regard 
to a statutory restriction on the 
granting of aid by a municipality: 
Jarrolt v. Moberly, supra. 

73. U. S.—Chisholm v. Montgom- 
ery, 5 F. Cas. No. 2,686, 2 Woods 584. 
Ark.—Mississippi, etc, HU Cox, aya 
Camden, 23 Ark. 300. 

Cal.—French y. Teschemaker, 24 
Cal, 518. 

Til. een v. Peo., 141 Ill. 17, 
30 NE 781 

Ind.— Aurora v. West, 22 Ind. 88, 
ae AmD 413; Aurora v. West, 9 Ind. 
eee Louis v. Alexander, 23 Mo. 


N. C.—Union Bank y. Oxford, 119 
N. C. 214, 25 SE 966, 34 LRA 487. 

Oh.—Fosdick y. Perrysburg, 14 Oh. 
St. 472; Purcell v. Riverside, 1 Oh. 
Cir Ct.’ 12,1) ‘OR. Cir. Dees oi. 

S. G—State v. Charleston, 44 S. C. 
L. 491. 

Tenn.—Memphis v. Memphis Water 
Co., 8 Baxt. 587. 

Wis.—Hewitt v. Grand Chute, 7% 
Wis. 282. 

74, See infra § 4093. 

75. U. S.—Ottawa.v, Carey, 108 
U. S. 110, 2 SCt 361, 27 L. ed. 669 [rev 
8 Fed. 199]; Nashville v. Ray, 19 
Wall, 468, 22 L. ed. 164; Chisholm v. 
Montgomery, 5 F. Cas. No. 2,686, 2 
Woods 584. 

Ala.—Eufaula v. McNab, 67 Ala. 
588, 42 AmR 118; Gibbons v. Mobile, 
etc., R. Co., 36 Ala. 410; Montgomery 
v. Montgomery, etce., Plank-Road Co; 
31 Ala. 76. 

Ark.—Mississippi, Re ‘Co; v. 
Camden, 23 Ark, 300 

Cal.—French vy. Teschemaker, 24 
Cal. 518. 

Ga.—Macon, etc., R. Co. v. Gibson, 
85 Ga. 1, 11 SE 442, 21 AmSR 135. 

Tll.—Mather v. Ottawa, 114 Ill. 659, 
8 NE 216; Pitzman v. Freeburg, 93 
TOLD: Bissell v. Kankakee, 64 Ill. 
249, 21 AmR 554; Colton v. Hanchett, 
13 ill. 615. 

Ind.—Warren County Agricultural 
Joint Stock Co. v. Barr, 55 Ind. 30; 
Lafayette v. Cox, 5 Ind. 38. 

Iowa.—Williamson v. Keokuk, 44 
Iowa 88; Clark v. Des Moines, 19 
Towa 199, 87 AmD 423. 

Kan.—McConnell v. Hamm, 16 Kan, 
228: Cleveland Nat. Bank v, Iola, 9 
Kan. 689. 

Ma.—St. Mary’s Industrial School 
v. Brown, 45 Md. 310. 

Mass.—Stetson v. Kempton, 138 
Mass. 272, 7 AmD. 145; Cushing v. 
Newburyport, 10 Metce. 508. 

Minn.—Minneapolis, etce., Electric 
Tract, Co. v. Minneapolis, 124 Minn. 
351, 145 NW 609, 50 LRANS 143. 

Miss.—Sykes v. Columbus, 55 Miss. 
a 
Mo.—Knapp v. Kansas City, 48 Mo. 
A. 485. 

N. J.—Riddle v. Atlantic City, 89 
NYS. ne 122,97 A790. 

N. Y.—Sweet v. Hulbert, 51 Barb. 


312, 


etc., 


N. C.—Brown v. Walker, 188 N. C. 
52, 123 SE 633. 

Oh. —Stem v. Cincinnati, 9 OhS& 
CP 45, 6 OhNP 45. 

Pa.—Pennsylvania R. Co. v. Phila- 
delphia, 47 Pa. 189. 

S. C.—State v. Whitesides, 30 S. C. 
579, 9 SE 661, 3 LRA 777. 

Tenn.—Cook v. Sumner Spinning, 
etc., Co., 1 Sneed 698. 

Tex. Thornburgh v. pees 16 Tex. 
Civ.. A. 4389, 43 SW 1054 

_Wis.—State v. Tomahawk, 96 Wis. 
73, 711 NW 86. 

Eng.—Atty. -Gen, v. Cardiff, [1894] 
2Chit33is 

Ont.—Patchell v. Raikes, 7 Ont, L. 
470, 3 OntWR 487. 

[a] Power of taxation.—Author- 
ity to purchase stock in a manufac- 
turing company cannot be derived 
from the ordinary power of taxation_ 
conferred on municipal corporations. 
Cook v. Sumner Spinning, etc., Co., 1 
Sneed {penny 698. 

76. Shreveport, 


S.—Lewis v. 
108 U. Ss 282, 2 SCt 634, 27 L. ed. 728; 


Buffalo, etc., R. Co. v. Falconer, 103 
Wa Sunsets Soe ved" 471; Scott v. 
Shreveport, 20 Fed. 714; Katzen- 


berger v. Aberdeen, 16 Fed. 745 [aff 
L22 Ul S172, T5SCt 9475 30° Tcied: 
911}. But see Bard v. Augusta, 30 
Fed. 906 [writ of error dism 145 U. 
S. 633 mem, 12 SCt 979 mem, 36.L. ed. 
859 mem] (power conferred on a mu- 
nicipal corporation to take all need- 
ful steps to protect its interests in 
railways authorizes the municipality 
to aid in their construction). 

Ala.—New Orleans, ete., R. Co. vy, 
Dunn, 51 Ala. 128. 

Ga.—Macon, etc., R. Co. v. Gibson, 
85 Ga. 1, 11 SE 442,.21 AmSR 135. 

Ill.—Choisser v. Peo., 140 Ill. 21, 
29 NE 546; Welch v. Post, 99 Ill, 471, 

Ind.—Harney v. Indianapolis, etc., 
R. Co., 32. Ind. 244, 

Iowa.—Williamson vy. Keokuk, 44 
Iowa 88. 

See Y.—Sweet v. Hulbert, 51 Barb. 

Tex.—Thornburgh v. Tyler, 16 Tex. 
Civ. A, 489, 43 SW 1054, 

[a] Power to borrow money 
should not be held to include power 
on the part of the municipal corpora- 
tion to loan its credit to a railway 
company. Chamberlain vy, Burling- 
ton, 19 Iowa 395. 

[b] Power conferred to raise 
money for an “extraordinary or spe- 
cial purpose” refers strictly to mu- 
nicipal purposes, and does not au- 
thorize the raising of money to aid 
in the construction of a _ railway. 
Perrin v. New London, 67 Wis. 416, 
30 NW 623. 

{e] Authority to provide for the 
construction of “structures of public 
necessity and utility” does not in- 
clude authority to purchase, land to 
be donated to a railway company for 
depot and machine shops. Lewis ES 
Shreveport, 15 F. Cas. No, 8,331 
Woods 205 [aff 108 U. S. 282, 2 te 


.634, 27 L, ed. 728]. 


77. U. S.—Norton v. Dyersburg, 
127, Wy8..160,.8 SCt: Ladd, 3201, .edw8b: 
Hayes v. Holly Springs, TIA tS: 


120. 5 SCt 785, 29 L. ed. 81; Jones- 
boro City v, Cairo, ete., .R. Co., 110 
U. S. 192, 4 SCt 67, 28 L. ed. 116; 
Weightman Vv. Clark, 103 URES: 256, 
26 L. ed, 392; Allen yv. Louisiana City, 
103 U. S. 80, 26 L. ed. 318; South Ot- 
tawa v. Perkins, 94 U.S. 260, 24 L. 
ed. 154; Kelly v. Milan, 21 Fed. 842 
{aff 127 U. S. 139, 8 SCt TLO1, 3:2" 1. 
ed. 77]; Chisholm’ vy. Montgomery, 5 
F, Cas, No, 2,686, 2 Woods 584; Lewis. 
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unauthorized municipal transactions of this charac- 
ter are ultra vires and void;7® they create no lia- 
bility on the part of the municipality,’® and where 
money has been paid in pursuance thereof, it may 
On the other hand, when not 
restrained by constitutional provisions,*! the legisla- 
ture may confer on a municipal corporation the 
power to subscribe to the stock of,§? or grant aid 
to, a private corporation, provided ‘the corporation 
is organized for a public purpose, such as the con- 
The power may be con- 
ferred by a general law,®* the charter of the munici- 
pal corporation,®® or the charter of the corporation 
Also, where a municipal corporation 


be recovered back.®° 


ahaa iGh of a railroad.®* 


to be aided.®® 


MUNICIPAL CORPORATIONS 


their terms.?? 


without previous legislative authority assumes to 


v. Clarendon, 15 F. Cas. No. 8,320, 5 


Dill. 329. 

Ark.—Mississippi, ete, R. Co. v. 
Camden, 23 Ark. 300. 

Cal.—French v. Teschemaker, 24 
Cal: 518. 

T1l.—Choisser v. Peo., 140 Ill, 21, 


29 NE 546; Peo. v. Hamill, 134 Ill. 
666, 17 NE "799, 29 NE 280; ‘Welch v. 
Post, 99 Mil. 471: Pitzman v. Free- 
burg, 92 Tl. 111; Cairo, Ste RCo. hy? 
Sparta, 77 Ill. 505; Peo. v. Santa 
aAnna, 67 Ill. 57; Harding v. Rockford, 
@LCL, sev. Oz, 05 Tl. 90; Pana v. Lippin- 
cott, 2 Ill. A. 466 [aft 92 Ill. 24]. 

Ind.—Aurora Vv. West, 22 Ind. 88, 
85 AmD 413. 


Towa.—Ten Eyck v. Keokuk, 15 
Iowa 486; McMillan v. Boyles, 14 
Iowa 107. 


Miss.—Sykes v. Columbus, 55 Miss. 
115. 

Mo.—Rubey v. Shain, 54 Mo. 207. 

N. Y.—Duanesburgh vy. Jenkins, 40 
Barb. 574. 

Ss. C.—State v. Harper, 30 S. C. 586, 
9 SE 664; State v. Whitesides, 30 Ss 
Ceb19,79 "SE 661, 3 LRA 777. 

Tenn. —Johnson City v. Charleston, 
etc., R. Co., 100 Tenn. 138, 44 SW 670. 

Wis.—State v. Tomahawk, 26 Wis. 
73, 71 NW 86. 

Tal Provisions in charter of rail- 
road company.—(1) A clause in the 
charter of a railroad company pro- 
viding that “it shall be lawful for all 
persons of lawful age or for the 
agent of any corporate body to sub- 
scribe to the capital stock of said 
company” manifestly refers to pri- 
vate corporations and confers no 
power upon municipal corporations 
to subscribe for such stock. East 
Oakland Tp. v. Skinner, 94 U. S. 255, 
24 L. ed..125; Campbell v. Paris, etc., 
R. Co., 71 Til, 611. (2) Also a provi- 
sion in the charter of a railroad com- 
pany authorizing its directors to re- 
ceive subscriptions to the capital 
stock of the company ‘from any 
county, city, town or village’ does 
not confer power upon municipal cor- 
porations to subscribe for the stock 
of the company. Pitzman v. Free- 
burg, 92 Ill. 111. 

7g. Ark.—Luxora v. Jonesboro, 
etc,, R. Co., 88 Ark. 275, 103 SW 605, 
119 AmSR 139, 13 LRANS 157. 

Tll.—Fulton v. Northern Illinois 
College, 158 Ill. 333, 42 NE 138 [aff 
56 Ill. A. 372]. 

Ind.—Scott v. Laporte, 162 Ind. 34, 
68 NE 278, 69 NE 675. 

Kan.—Geneseo v. Geneseo Natural 
Gas, etc., Co., 55 Kan, 358, 40 P 655. 

Md.—St. Mary’s Industrial School 
v. Brown, 45 Md. 310. 

Minn.—Minneapolis, etc., Electric 
Tract. Co. v. Minneapolis, 124 Minn. 
351, 145 NW 609, 50 LRANS 143. 

Miss.—Adams v. Jackson Electric 


R., ete., Co., 78 Miss, 887, 30 S 58. 
N. J.—Riddle v. Atlantic City, 89 
iE |B OAR PN COINS 18S) 


N. C.—Brown v. Walker, PBSAIN EC. 
52, 123 SE 633. 

Tenn. —Memphis v. Memphis Water 
Co., 8 Baxt. 587, 

Ont.—Patchell v. Raikes, 7 Ont. L. 
470, 3 OntWR 487. 


79. Geneseo v. Geneseo Natural 
Gas, ete., Co.,.55 Kan. 358, 40 P 655. 

80. Ark.—Luxora v. Jonesboro, 
etc., R. Co., 88 Ark. 275, 103 SW 605, 
119 AmSR 139, 13 LRANS 157, 

Kan.—Geneseo v. Geneseo Natural 
Gas, etce., Co., 55 Kan. 358, 40. P 655. 

Miss.—Adams v. Jackson Electric 
R., etc., Co., 78 Miss. 887, 30 S 58. 

N. C’—Brown Vi Walker, 188 N. C. 
52, 123 SE 633. 

Ont.—Patchell ‘v. Raikes, 7 Ont._L. 
470, 3 OntWR 487. 

81. Constitutional provisions see 
infra § 4093. 

82. U. S.—Van Hostrup v. Madi- 
son City, 1 Wall. 291, 17 L. ed. 538. 

Cal.—Peo. v. Coon, 25 Cal. 635. 

Ill.—Keithsburg v. Frick, 34 Ill. 
405; Butler v. Dunham, 27 Ill. 474; 
Perkins v. Lewis, 24 lll. 208, 

Ind.—Evansville,. ete., R. Co. v. 
Evansville, 15 Ind. 395; Aurora v. 
West, 9 Ind. 74. 

Mass.—In re Opinion of Justices, 
231 Mass. 603, 122 NE 763. 

Mo.—St. Louis v. Alexander, 23 Mo. 


483. 

N. Y.—Peo. v. Mitchell, 35 N. Y. 
551 [rev 45 Bate. 208]; Rome Bank 
v. Rome, 18 N. 38; Gould v. Venice, 
29 Barb. 442 ae on other grounds 
23 N. Y. 489]; Clarke v. Rochester, 
24 Barb. 446, 5 AbbPr 107, 14 HowPr 
193 [aff 28 N. Y. 605]; Grant v. Cour- 
ter, 24 Barb. 232. 

N. C.—Taylot v. Newberne, 55 N. 
C. 141, 64 AmD 566. 

Pa.—-Com. v. Perkins, 43 Pa, 400; 
Com.’ 'v. Taylor, 36 Pa. 363: Moers v. 
Reading, 21 Pa, 188; Sharpless Vv. 
Philadelphia, 21 Pa, 147, 59 AmD 759. 

Tenn.— Nichol v. Nashville, 9 
Humphr. 252. 
pe aac Antonio v. Jones, 28 Tex. 
19: 

[a] Subsequent constitutional pro- 
visions.—Some of the cases cited 
above were decided before the adop- 
tion of constitutional provisions (see 
infra § 4093) prohibiting a munici- 
pality from subscribing to, or becom- 
ing the owner of, stock of a private 
corporation or prohibiting the legis- 
lature from authorizing the munici- 
pality to do so. 

83. See infra § 4094. 

84, Sampson v. Peo., 141 I]l., 17, 
30 NE 781; Madry v. Cox, 73 Tex. 538, 
11 SW 541. 

85. Thompson v. Peru, 29 Ind. 
305; Com. vi Perkins, 43 Pa. 400. 

86. Enfield v. Jordan, 110 U. §S. 
680, 7 SCt 358, 30 L. ed. 523; Casey v. 
Peo., 182 Ill. 546, 24 NE 570; Glenn v. 
Wray, 126 N. C. 730, 36 SE 167; State 
v. Swisher, 17 Tex. 441. 

87. U. 8.—Bolles v. Brimfield, 120 
U. §... 759, 7 SCt 736; 30, L. ed.-786; 
Jonesboro City. v. Cairo, etc., R. Co., 
110 U. S. 192, 4 SCt 67, 28 L. ed. 116; 
Quincy v. Cooke, 107 U. S..549,.2 sct 
614, 27 L. ed. 549; Thompson v. Per- 
rine, LOS Un ase 806, 26 L. ed. 612; 
Denison v. Columbus, 62 Fed. 775; 
Dows v. Elmwood, 34 Fed, 114 [writ 
of error dism 136 U. S. 651 mem, 10 
SCt 1074 mem, 84 L, ed. 555 mem]; 
Putnam vy. New Albany, 20 F. Cas. 
No. 11,481, 4 Biss. 365. 


transaction valid.§? 


statutes conferring 


tg 4092 


grant aid to, or subscribe to the stock of, a sheathed | 
corporation, the legislature may by a retrospective 
act cure such want of authority and render the | 
A statute empowering munici- | 
pal corporations generally to aid in the construc- 
tion of a railway, or to subscribe to the eapital 
stock of railroad companies, may operate to confer 
such power upon a municipality incorporated there- 
after®® or under a special charter;*? but power con- 
ferred on a particular class of municipal or publie¢ 
corporations does not extend to another eclass.9° The 
power should be strictly con- | 
strued®! and not held to confer authority beyond 
Some statutes of this nature are 


Conn.—Bridgeport v. Housatonuc 
R.Co.,° 25 Conn, W475: 
Ga.—Winn v. Macon, 21 Ga. 275. 
Ky.—Brown vy. Tinsley, 21 SW 535, 


14 KyL 745. 


La.—New Orleans First Municipal- | 


ity v. Orleans Theatre Co., 2 Rob. 209. 
jait® .—Shurtleff v. Wiscasset, 74 Me. 


ion County, 36 Mo 

S. C—State v. Neely, 30 S. C. 587, 
9 SE 664, 3 LRA 672; State v. Har- 
per, 30 S. C. 586, 9 SE 664 

Validation of irregular or defective 
exercise of power Preyioualy, con- 
ferred see infra § 4096, 

88. Long v. New London, 5 Fed. 
559, 9 Biss. 539; Lewis v. Clarendon, 
15, F.\Cas. “Nor "8,320.5", Dil 329; 
Maadry vy. Cox .e%3 Tex; 538, 11 Sw 
541; Perrin v. New London, 67 Wis. 
416, 30 NW 623. 

89. Bartemeyer vy. Rohlfs, 71 Iowa 
582, 32 NW 673. 

90. Welch v. Post; 99° Tet ta 7s 
Pitzman v. Freeburg, O27 al. Sleds 
Sykes v. Columbus, 55 Miss. 115. 


91. U. S—Allen vy. Louisiana, 103 |. 


U.S. 80, 26 L. ed. 318. 
Ga.—Macon, etc., R. Co. v. Gibson, 
85 Ga. 1, 11 SE 449, 21 AmSR 135. 
Ind. _Demaree Vv. ‘Johnson, 150 Ind. 
419, 49 NE 1062, 50 NE 876; Indiana, 
ete, R.. Co. v. Attica, 56 Ind. 476; 
Aurora v. West, 22 Ind. 88, 85 AmD 
Iowa.—Smith v. Omaha, etc. R. 
Co., 97 Iowa 545, 66 NW 1041; Cham- 
berlain Vv. Burlington, 19 Iowa 39a 
Kan.—Water, ete., Co. v. Hutchin- 
son Interurban R. Co., 74 Kan.’ 661, 
87 P 883; Lewis vy. Bourbon County, 
12 Kan. 136 


Minn.—MeManus vy. Duluth, ete., 


R. Co., 51, Minn. 30, 52 NW 980. 
92. ‘See cases infra this note. 
[a] Extent of authority.—(1) Au- 


thority to aid a ‘‘public improvement” 
does not include authority to embark 
in speculative schemes. Low v. 
Marysville, 5 Cal. 214. (2) Power 
conferred to aid in the construction 
of “roads,” without more, authorizes 
aid in the construction of railways. 
Evansville v. Dennett, 161 U. S. 434, 
16 SCt 618, 40 L. ed. 760; Evansville, 
etc., Straight Line R. Co. v. Evans- 
ville, 15 Ind. 395; Aurora 'y. West, 9 
ING 0745 (3) Also a statute authoriz- 
ing a municipality to aid in the con- 
struction of railways running “to” 
the municipality includes a railway 
that runs through the municipality. 
Aurora vy. West, 9 Ind. 74. (4) Soa 


statute authorizing a subscription to 


the stock of a company charterea@ 


for making roads to the municipality — 


has been held to authorize a sub- 
scription when the company was or- 
ganized.to construct a road in exten- 


sion and prolongation of one leading 


into the municipality. Van Hostrup 
v. Madison City, 1 Wall. (U. S.) 291, 
17 L, ed. 538. (5) On the other hand 
a statute empowering a municipality 
to grant aid to a railroad company 
constructing or proposing to con- 
struct a line of railroad into or 
through the city does not authorize 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Mo.—Hannibal, Stet Co. v. Mar= | 


_ permissive,®* and it is asserted that the extent of 
_ the legislative authority is merely to confer upon a 
municipal corporation power to be exercised or not 
exercised at its option;®* but the fact that a par- 
ticular statute employs mandatory language does 
not prevent it from conferring upon the municipal 
corporation the power to act voluntarily there- 
The rules governing the repeal of statutes 
generally®® are applicable in determining whether 


§§ 4092-4093] 


under.?® 


a statwte empowering municipal 


grant aid to, or to subscribe to the stock of, pri- 
vate corporations has been repealed by subsequent 


legislation.®7 


it to grant aid to a railroad company 
whose entire line is within the cor- 
porate limits of the city. Water, 
etce., Co. v. Hutchinson Interurban R. 
Co., 74 Kan. 661, 87 P 883. (6) It is 
held that, where the power to aid in 
the construction of a railway is con- 
ferred on municipal corporations 
through whose territory the road 
may pass, the entire line of the rail- 
way must be actually and finally lo- 
cated before the power can be exer- 
cised. Purdy vy. Lansing, 128 U. S. 
557, 9 SCt 172, 32 L. ed. 5381; Thomas 
v. Lansing, 11 Fed. 829, 20 Blatchf. 
278; Mellen v. Lansing, 11 Fed. 820, 


19 Blatchf. 512; Smith v. Yates, 22 


WavweasurNo. le, tal; a6  Blatehts 89: 
Aurora vy. West, 9 Ind. 74; Peo. v. 
Morgan, 55 N. Y. 587. [rev 65 Barb. 
473]; Oswego County Sav. Bank v. 
Genoa, 28 Misc. 71. (7) General 
power given to a municipality to aid 
in the construction of railways au- 
thorizes aid in the extension of an 
existing railway. Pittsburgh, etc., R. 
Co. v. Harden, 137 Ind. 486, 37 NE 
324. (8) However, a subsidy cannot 
be voted to a completed railroad un- 
der a statute authorizing the issue of 
bonds to aid in the construction of 
the railroad. State v. Highland, 25 
Minn. 355. 

{b] Limitations of the amount 
(1) of aid to be granted, or sub- 
scription to be made, must be ob- 
served. Atna L. Ins. Co, v. Burrton, 
75 Fed. 962 [writ of error dism 84 
Fed. 1015 mem, 28 CCA 679 mem]; 
Long v. New London, 5 Fed. .559, 9 
Biss. 539; Lippincott v. Pana, 92 il, 
24; Robertson v. Rockford, 21 Ill. 
451; Miles vy. Ray, 100 Ind. 166; Wil- 
liams v. Poor, 65 Iowa 410, 21 NW 
7535, lola’ Vv. Merriman, 46 ‘Kan. 49, 
26 P 485; Chicago, etc., R. Co. v. Man- 
hattan, 45 Kan. 419, 25 P 879; Ste- 
vens v. Anson, 73 Me. 489; State v. 
Babcock, 19 Nebr. 230, 27 NW 98; 
Solon v. Williamsburgh Sav. Bank, 
114 N. Y. 122, 21 NE.168; Angel v. 
Hume, 17 Hun (N. Y.) 374. (2) Under 
a statute limiting the amount of 
subscription or loan of credit to a 
railroad by a municipality, such 
limit is not confined to the subscrip- 
tion or loan to any one’railroad, but 
restricts indebtedness for railroad 
purposes generally, whether the aid 
is extended to one or more railroads. 
Dumphey v. Humboldt Co., 58 Iowa 
273, 12 NW 306; Chicago, etc., R. Co. 
v. Osage County Comrs., 38 Kan, 597, 
16 P 828. (3) A single subscription 
in an amount less than the limit does 
not exhaust the power of the mu- 
nicipality. Empire Tp. v. Darlington, 
101 U. S: 87, 25 L. ed. 878. (4) Con- 
ee a restrictions see infra § 
0 


Form of aid authorized see infra 


§ 4095. 

93. Re Blenheim, 15 OntWR 186. 

94. Choisser v. Peo., 140 Ill. 21, 29 
NE 546; Cairo, etc., R. Co. v. Sparta, 
ef Be 505; Horton v. Thompson, 71 
ING IY. D135 ‘Williams v. Duanesburgh, 
66 N. Y. 129; Peo. v. Batchellor, 53 
NYS 02.8513 *AmR 480; Buffalo, etc., 
R. Co. v. Collins R. Comrs., 5 Hun 
485. 
prams vy. Duanesburgh, 66 
See Statutes [36 Cyc 1068]. 
U. S.—Savannah vy. Kelly, 108 


'‘AmSR 316; 


‘AnnCas1914A 1054; 
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corporations to 
rect.” 


U. S. 184, 2 SCt 468, 27 L. ed. 696; 
Pana v. Bowler, 107 U. S. 529, 2 sct 
704, 27 L. ed. 424; Red Rock vy. "Henry, 
106 U. S. 596, 1 SCt 434, 27 L. ed. 251; 
Louisiana City v. Taylor, 105.0: s 
454, 26 L. ed. 1133; Adtna L. Ins. Co. 
v. Burrton, 15 Fed. 962 [writ of error 
dism 84 Fed. 1015 mem, 28 CCA 679 
mem]; Balcheller v. Mascoutah, 2 
EF. Cas, No. 792. 
Men ate v. Helena, 34 Ark. 

Ill— Hutchinson vy. Self, 153 M11. 
542, 39 NE 27. 

lowa.—Cedar Rapids, ete., R. Co. v. 
Elseffer, 84 Iowa 510, 51 NW. 27; 
Barthel v. Meader, 72 Iowa 125, 33 
NW 446; Bartemeyer vy. Rohlfs, 71 
Iowa 582, 82 NW 6738; Burges v. 
Mabin, 70 Iowa 633, 27 NW 464; Jef- 
fries v. Lawrence, 42 Iowa 498. 

Kan.—State v. Studt, 31 Kan. 245, 


1 P 635. 
Ky.—Foreman vy. Murphy, 7 Bush 


303. 


Me.—Stevens vy. Anson, 73 Me. 489, 
Mo.—State .v. Garroutte, 67 Mo. 
Wee St. Louis v. Alexander, 23 Mo. 


Nebr.—State v. 33 Nebr. 
823, 51 NW 140. 

N. M.—Laughlin v. Pair Fe Coun- 
pa eel M. 264, 5 P 81 

N. Y.—-Syracuse save ‘Bank v. Sen- 
eca Falls, 86 N. Y. 317; Calhoun v. 
Delhi, etc., R. Co., 28 Hun 379, 64 
HowPr 291; Angel v. Hume, 17 Hun 

74, 

Oh.—Fosdick v. Perrysburg, 14 Oh, 
St. 472. : 

Pa.—Riddle v. Philadelphia, etc., R. 
Co., 1 Pittsb. 158, 2 PittsbLegJ 106. 

Wis.—State v. ‘Tomahawk, 96 Wis. 
73, 71 NW 86. 

Tal An act deta oiettrian municipal 
construction and operation of a pub- 
lic utility plant does not ipso facto 
repeal an act authorizing stock sub- 
scription in a private company to 
furnish the same utility. Vincennes 
y. Callender, 86 Ind. 484. 

Constitutionality of repealing stat- 
ae see Constitutional Law §8§ 632, 
661. 

98. Application of constitutional 
prohibitions to particular: 
Corporations see infra § 4094, 
Transactions see infra § 4095, 

99. See constitutional provisions. 

{a] Particular provisions referred 
to and considered.—Lord v. Denver, 
58 Colo. 1, 143 P 284, LRA1915B 306, 
AnnCas1916C 893; Twin Falls County 
School Dist. No. 8 v. Twin Falls 
County Mut. F. Ins. Co., 30 Ida. 400, 
164 P 1174; Chicago v. Pittsburg, etc., 
R. Co., 244 Ill. 220, 91 NE 422, 135 
Woolfolk v. Paducah, 80 
SW 186, 25 KyL 2149; Jersey City v. 
North Jersey St. R. Co., 78 N. J. L. 
72, 73 A 609; Admiral Realty Co. v. 
New York, 206 N. Y. 110, 99 NE 241, 
Walsh v. New 
York, ete., Bridge, 96 N. Y. 427; Mc- 
Cutcheon v. Terminal Station Commn., 
88 Misc. 148, 150 NYS 850 [aff 168 
App. Div. 301, 154 NYS 711 (aff 217 
N. Y. 127, 111’ NE 661)]. 

1. See constitutional provisions. 

[a] Particular provisions referred 
to and considered.—Lord y. Denver, 
58 Colo. 1, 143 P 284, LRA1915B 306, 
AnnCasi9i6C 893; Twin Falls County 
School Dist. No. 8 v. Twin Falls 
County Mut. F. Ins. Co., 30 Ida. 400, 


Benton, 


[§ 4093] (2) Constitutional Provisions.°%* 
tutional provisions prohibiting a municipality from 
making any donation,*® or lending or pledging its 
faith or ecredit,! to or in aid of any corporation, 
raising money for a corporation,? becoming responsi- 
ble for its debts, contracts, or liabilities,? or sub- 
scribing to or purchasing its stock,* or forbidding 
the legislature from authorizing a municipality to 
take such action,® or restricting the amount of aid 
which may be authorized,® should be construed with 
reference to the evils they were intended to cor- 
The constitutional provisions are not retro- 
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Consti- 


164 P 1174; Murphy v. Dever, 320 
Ill. 186, 150 NE 663; Chicago v. Pitis- 
burg, etc., R.Co., 244 Tl, 220, 91 NE 
422, 135 AmSR 316; Turner v. Hat- 
tiesbure, 98 Miss. 337, 53 S 681; Ad- 
miral Realty Co. v. New York, 206 
ING Ye LO 99 NB 24 AnnCasi914A 
1054; Walsh v. New Yorkyivetes 
Bridge, SGANEGiYe “42 74 Mamaroneck Vv. 
New York Interurban Water Co.,; 126 
Misc. 382, 212 NYS 639; Hunter v. 
Roseburg, 80 Or. 588, 156 P 267, LOT 
P 1065; Churchill v,. Grants Pass, 70 
Or. 283, 141 P 164, 

2. See constitutional provisions. > 

[a]. Particular provisions referred 
to and considered.—Twin Falls Coun- 
ty School Dist. No. 8 v. Twin Falls 
County Mut. F. Ins. Co., 30 Ida. 400, 
164 P 1174; Hunter y. Roseburg, 80 
Or. 588, 156 P 267, «1b Tie MOCS: 
Churchill v. Grants Pass, 70 Or. 283° 
141 P 164. 

3. See Twin Falls County School 
Dist. No. 8 v. Twin Falls County Mut. 
F. Ins. Co., 30 Ida. 400, 164 P 1174. 

4. See constitutional provisions. 

[a] Particular provisions referred 
to. and considered.—Lord v. Denver, 
58 Colo. 1, 143 P 284, LRA1915B 306, 
AnnCas191i6C 893; Twin Falls County 
School Dist. No. 8 v. Twin Falls 
County Mut. F. Ins. Co., 30 Ida. 400, 
164 P 1174; Chicago v. Pittsburg, etc., 
R.:Co.,; 244) Ill. 220,°91' NE 422, 135 
AmSR 316; Hunter v. Roseburg, 80 
Ore 588, L6G Pr 267,. Lt Pr 10665 
Churchill v. Grants Pass, 70 Or. 283, 
141 P 164. 

5. See constitutional provisions. 

[a] Particular provisions referred 
to and considered.—Southern R. Co. 
v. Hartshorne, 162 Ala. 491, 50 S 139; 
Garland v. Montgomery County Reve- 
nue Bd., 87 Ala. 223, 6 S 402; Sacra- 
mento v. Adams, 171 Cal. 458, 153 P 
908; Bailey v. Tampa, (Fla.) 111 S 
119; Covington, ete., R. Co. v. Athens, 
85 Ga. 367, 11 SE 663; State v. Kim- 
mel, 256 Mo. 611, 165 SW 1067; Cin- 
cinnati v. Harth, 101 Oh. St. 344, 128 
NE 263, 13 ALR 308 [aff 13 Oh. A. 
81]; State v. Cincinnati St. R. Co., 97 


Oh. St. 283, 119 NE 7385; Brode v. 
Philadelphia, 230 Pa. 434, 79 A 659; 
Texas Employers’ Assoc. Vv. Tyler, 


(Tex. Civ. A.) 283 SW 929 [rev on 
yes grounds (Commn. A.) 288 SW 
409]. 

6 See constitutional provisions. 

[a] Particular provisions referred 
i and considered.—Vicksburg, etc., 

Co. v. Scott, 52 La, Ann. 512, 27 8 
i375 Coe v. Caledonia, etc., R. Co., 27 
Minn. 197, 6 NW 621; State v. Bab- 
cock, 19 Nebr. 223, 27 NW 94; Jones 
v. Hurlburt, 13 Nebr. 125, 13 NW 5; 
De Clerq v.' Hager, 12 Nebr. 185, 10 
NW 697; Reineman y. Covington, etc., 
R, Co., 7 Nebr. 310. 

Statutory limitations of amount of 
aid see supra § 4092. 

7. Sun Printing, etc., Assoc. v. 
New York, 152 N.? Y. 257, 46 NE 499, 


os ies 788; and cases supra notes 
[a] Purpose of provisions. — (1) 


“The significance of the inhibition is 
found in the evil which it was in- 
tended to remedy. The demand for 
improved transportation facilities 
had developed a mania for extending 
public aid to private corporations. In 
order to aid in the construction of 
railroads, municipalities were sub- 
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active,® and the obligation of existing contracts is not 
impaired thereby; but any municipal or legislative 
action which is prohibited thereby, taken after the 
limitation goes into operation, is null and void.° A 
constitutional provision forbidding municipal corpo- 
rations to grant aid withdraws all power to grant 
such aid under previous statutory authority ;** but a 
provision that the legislature shall not authorize mu- 
nicipal corporations to grant aid has been held not 
to forbid municipalities from acting under previous 
authority,!2 the restriction being merely upon the 
A statute author- 
izing a city to subseribe for stock in a corporation 
confers a power which may be modified, changed, 
enlarged, restrained, or repealed by a state consti- 
tution,!* as such a statute does not import a contract 
within the clause of the United States ‘constitution 
prohibiting a law which impairs the obligation of a 


future action of the legislature.** 


scribing for stock, issuing negotiable 
bonds as a means of paying the sub- 
seriptions, and taxing the inhabitants 
or the property within their limits to 
pay the indebtedness thereby in- 
curred. While in specific cases it 
might be successfully contended that 
the public good will be served if the 
city can aid in the extension or im- 
provement of transportation facili- 
ties, the poisonous by-products of 
such partnership arrangements have 
in the past far outweighed the tem- 
porary benefits.’ Murphy v. Dever, 
320 Ill. 186, 188, 150 NE 663. (2) 
“The reason for this amendment was 
that, during the years immediately 
preceding its adoption, the state and 
many of its counties, cities, and 
towns had by legislative enactment 
become stockholders or bondholders 
in, and had in other ways loaned 
their credit to, and had become in- 
terested in the organization and op- 
eration of, railroads, banks, and 
other commercial institutions. Many 
of these institutions were poorly 
managed, and either failed or be- 
came heavily involved, and, as a re- 
sult, the state, counties, and cities 
interested in them became responsi- 
ble for their debts and other obliga- 
tions. These obligations fell ulti- 
mately on the taxpayers. Hence the 
amendment, the essence of which 
was to restrict the activities and 
functions of the state, county, and 
municipality to that of government, 
and forbid their engaging directly or 
indirectly in commercial enterprises 
for profit.” Bailey v. Tampa, (Fla.) 
111 S 119, 120. 

8. Calhoun County v. Galbraith, 
99 U. S. 214, 25 L. ed. 410; State v. 
Macon County Ct., 41 Mo. , 453; 
Cherry Creek v. Becker, 123 N. Y. 
161,.25 NE 369° [aff 2 NYS 6141; 
Rogers v. Smith, 5 Hun (N. Y.) 475. 

{a] Saving clause.—(1) In Illinois 
the constitutional prohibition against 
donations to, or subscriptions to the 
stock of, railway companies provides 
that the adoption of the article shall 
not be construed as affecting the 
right of a municipality to make such 
subscriptions where they have been 
authorized under existing laws by a 
vote of the people prior to the adop- 
tion of such article. Harter Tp. v. 
Kernochan, 103 U. S, 562, 26 L. ed. 
411; Peo. v. Hamill, 134 Ill. 666, 17 
NE 799, 29 NE 280; Richeson vy. Peo., 
115 Ill. 450, 5 NE 121. (2) It has 
been held that this saving clause, al- 
though in terms applicable only to 
subscriptions, includes donations as 
well. Enfield v. Jordan, 119 U. S. 
680, 7 SCt 358, 30 L. ed. 523; Peo. v. 
Hamill, 134 Tll. 666, 17 NE 799, 29 
NE 280; Middleport v. Attna L. Ins. 
Co., 82 Ill, 562; Chicago, ete., R.»Co. 
¥.. Pinekney wiley DRY 1270. (3). In 
order that a subscription or aid shall 
come within this saving clause, it is 
necessary that the municipal cor- 
poration should have had at the time 
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corporations.*® 


to eities.?° 


legislative authority to make the 
subscription or to vote the aid, or 
that the action of the municipality 
should have been ratified by the leg- 
islature before the adoption of the 
constitutional prohibition; the legis- 
lature cannot, after the constitution 
has gone into effect, ratify the action 
of a municipality in so voting aid or 
a subscription, and thereby bring the 
transaction within the saving clause. 
Choisser v. Peo., 140 Ill. 21, 29 NE 
546; Middleport v. Adtna L, Ins. Co., 
supra; Cairo, etc., R. Co. .v. Sparta, 
77 Tll. 505. (4) So, also, the’ obliga- 
tions assumed before the adoption of 
the constitutional provision, under 
laws which then existed, cannot be 
enlarged or materially changed by 
the action of the people or of the 
corporate authorities of the munici- 
pality; they can merely be carried 
out and enforced on the terms and 
conditions on which they were voted. 
Choisser v. Peo., supra; Eddy v. Peo., 
127 Ill, 428, 20 NE 83; Onstott v. Peo., 
123 Ill. 489, 15 NE 34; Richeson v. 
Peo.,, 115, Il1,. 450, .5 NE 121; ‘Peo. v. 
Waynesville, 88 Ill. 469; Middleport 
vy. Advetna L, Ins. Co., 82 Ill. 562. (5) 
A corporate subscription cannot be 
made in aid of a railway corporation 
in pursuance of a vote had after the 
date on which the provisions of the 
constitution prohjbiting municipal 
aid took effect, although an election 
had been called for that purpose 
prior to such date. Richards v. 
Donagho, 66 Ill. 73; Schall v. Bow- 
man, 62 Ill. 321. (6) Where the elec- 
tions in favor of the subscription 
and of the adoption of the constitu- 
tional provision were held on the 
same day, and the polls for the two 
elections were closed at the same 
time, it was held that there was not 
a vote in favor of the subscription 
prior to the adoption of the constitu- 
tional provision. Peo, v. Bishop, 111 
Tll, 124, 53 AmR 605. (7) To bring 
the transaction within the saving 
clause it is necessary that the elec- 
tion should have been valid. Chois- 
ser v. Peo., 140 Ill, 21, 29. NE 546; 
Williams v. Peo., 182 Ill. 574, 24 NE 
647. (8) The presumption is against 
the power of municipal corporations 
to subscribe to the stock of railway 
corporations, since the adoption of 
the constitution of 1870, and the bur- 
den is upon those attempting to up- 
hold the power to prove that the sub- 
scription was within the proviso of 
the constitution. 
153 Ill. 542, 39 NE 27; Sampson v. 
Peo., 141 Ill. 17, 30 NE 781; Choisser 
v. Peo., 140 Ill. 21, 29 NE 546; Wil- 
liams v. Peo., 182 Ill. 574, 24 NE 647; 
Chicago, etc., R. Co. v. Mallory, 101 
Tll. 588; Wright v. Bishop, 88 Ill. 302; 
Spaerired Ae v. Adtna L. Ins. Co, 82 Ill. 

62. 

9. Clay County v. Savings Soc., 
104 U. S. 579, 26 L. ed. 856; Calhoun 
County v. Galbraith, 99 U. S. 214, 25 
L. ed, 410; Buffalo, ete., R. Co. v. 


-eontract.15 _Of course, if the contract by the mu- 
nicipal corporation to subscribe to the stock of, or 
to make a donation to, a railway company was unau- 
thorized, the company cannot claim any vested 
right which would prevent the operation of a con- 
stitutional amendment, afterward adopted, forbid- 
ding such a transaction.'® 
sion against state aid!’ does not apply to municipal 
Likewise, a constitutional restric- 
tion upon the power of counties!® does not, apply 


[§ 4094] (3) Status or Purpose of Corporation. 
In the absence of constitutional prohibition munici- 
pal aid may be authorized and granted to a plank 
road company,” a private corporation furnishing 
water, to a municipality,?* or to a hospital which 
cares for a municipality’s indigent sick,?* but not 
to corporations engaged in manufacturing,” or other 


Hutchinson vy. Self,’ 


: 


[§§ 4093-4094 — 


A constitutional provi- 


‘Collins, R. Comrs., 5 Hun (N. Y.) 485. 
10. U. S.—Harter Tp. v. Kernoch- 
an,.103 U. S. 562, 26 L. ed. 411. 
Colo.—Lord y. Denver, 58 Colo. 1, 
143 P 284, LRA1I915B 306, AnnCas 
1916C! 893; 
Ill.— Wright v. Bishop, 88 Ill. 302; 
pene eae v. Aitna L. Ins. Co., 82 Ill. 


N. Y.—Falconer vy. Buffalo, ete., R. 
Co., 69 N. Y. 491 [aff 7 Hun 499]; 
Wheatland v. Taylor, 29 Hun 70. 

Oh.—Harth vy, Cincinnati, 13 Oh. A. 
81 [aff 100 Oh. St. 344, 128 NE 263, 
13 ALR 308]. 

_[a] No estoppel.—The fact that a 
city, for twenty years after the 
adoption of a state constitution pro- 
hibiting municipal corporations from 
making donations to private corpora- 
tions, continued to make annual pay- 
ments to an inebriate asylum, does 
not estop it from resisting further 
payments as unconstitutional, Wash- 
ingtonian Home y. Chicago, 157 Ill. 
414, 41 NE 893, 29 LRA 798. 

ll. Illinois Grand Trunk R. Co. 
v. Wade, 140 U. S. 65, 11 SCt 709, 35 
L. ed. 342; Concord y. Portsmouth 
Sav. Bank, 92 U. S. 625, 23 L. ed. 628 
(Illinois constitution); Casey vy. Peo., 
132 Ill. 546, 24 NE 570; Falconer v. 
Buffalo, etc., R. Co., 69 N. Y. 491. 

12. ‘Cass. v. Dillon,’ 2 Oh. St. 607; 
Com, v. Walton, 182 Pa. 378, 388 A 
790, 61 AmSR 712. 


, 13. See cases supra note 12. 
14. List v. Wheeling, 7 W. Va. 501, 
15. See Constitutional Law § 632. 
16. ‘Buffalo;:t ete... Res Cojivel Pals 
coner;' 103 (Us S:'/821, 26.1: edit - 472. 
17. See States [36 Cyc 885]. 
18. U. S.—Taylor v. Ypsilanti, 105 
U. S. 60, 26° L. ed. 1008; Talcott, v. 


Pine Grove, 23 F..Cas, No. 13,735, 1 
oe Ae 120 [aff 19 Wall. 666, 22 L. ed. 
Ill—Dunnovan vy. Green, 57 Ill. 638; 
Robertson v. Rockford, 21 Tll, 451. 
Oar oT he v. Peru, 29 Ind, 

Kan.—Garden City, ete, R. Co, v. 
Nation, 82 Kan. 345, 108 P 102. 

La.—New Orleans vy. Graihle, 9 La. 
Ann. 561. 

Bb Spon a Sh v. Hahn, 2 Nebr. 

Wis.—Bushnell v. Beloit, 10 Wis. 
195; Clark v. Janesville, 10 Wis. 136. 

19. See Counties § 296. 

20. Thompson v. Peru, 29 Ind. 305; 
Aurora v. West, 9 Ind. 74, 

21. Mitchell v. Burlington, 4 Wall. 
(U._8.) 270, 18 L. ed. 350; Wetumpka 
v. Winter, 29 Ala. 651. 
aoe Vincennes vy. Callender, 86 Ind. 

23. Zanesville v. Crossland, 8 Oh. 
Cir. Ct. 652, 4 Oh. Cir. Dec. 363. 

24. MacKenzie v. Wooley, 39. La. 
Ann. 944, 3S 128; Allen v. Jay, 60 Me. 
124, 11 AmR 185; Opinion of Judges, 
58 Me. 590; McManus v. Petoskey, 
164 Mich. 390, 129 NW 681; Weismer 
v. Douglas, 64 N. Y. 91, 21 AmR 586 
[aff 4 Hun 201, 6 Thomps. & C. 514]. 
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- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


private enterprises.?5 


municipal corporation to lend its 


Bonus for promotion of manufac- 
turing see supra § 4043. 

25. Geneseo v. Geneseo Natural 
Gas, etc: Co.,.55 Kan. 358, 40 P. 655; 
lary v. Brown, 73 Tex. 4438, 11 

26. Ala.— Southern R. Co. 
Hartshorne, 162 Ala. 491, 50 S 139. 

Colo.—Lord v. Denver, 58 Colo. 1, 
143 P 284, LRAI1915B 306, 
1916C 8938; Colorado Cent. R. Co. v. 
Lea, 5. Coto. 192, 

Ill.—Chicago v. Pittsburg, etc., R. 
-Co., 244 111, 220, 91 NE 422, 135 AmSR 
316; Middleport.v. Atdtna L. Ins. Co.; 
$2 Ill. 562; ‘Chicago, ete., R. Co. v. 
Pinckney, 74 Ill. 277. 

Ky.—Woolfolk v. Paducah, 80 SW 
186, 25 Kyl 2149. 

N. Y.—Falconer y. Buffalo, etc., R. 
Co., 69.N..Y. 491. 

Tex.—Cleburne v. Gulf, etc., R. Co., 
66 Tex. 457, 1 SW 342. 

[a] Change of rule.—In some 
jurisdictions where municipal aid to 
railroad companies is now prohibited 
by constitutional provisions, it was 
formerly permissible. Opelika v. 
Daniel, 59 Ala. 211; Fielder v. Mont- 
gomery, etc., R. Co., 51 Ala. 178; Ex 
p. Selma, etc., R. Co., 45 Ala. 696, 6 
AmR 722; Gibbons v. Mobile, etc., R. 


Vv. 


~Co., 36 Ala. 410; Stein v. Mobile, 24 


Ala. 591; Richeson v. Peo., 115 Il. 
450, 5 NE 121; McWhorter v. Peo., 
65 Ill. 290; Chicago, etc., R. Co. v. 
Smith, 62 Ill. 268, 14 AmR 99; Wiley 
y. Silliman, 62 Il]. 170; Marshall v. 


Silliman, 61 MIll.' 218; Taylor v. 
Thompson, 42 Ill. 8; Keithsburg v. 
Frick, 34 Ill. 405; Piatt v. Peo., -29 


Tll. 54; Butler v. Dunham, 27 Ill. 474; 
Perkins v. Lewis, 24 Ill. 208; Johnson 
v. Stark County, 24 Ill. 75; Robertson 
v. Rockford, 21 Ill. 451; Ryder v. 
Alton, etc., R. Co., 13 Ill. 516; Brown 
v. Tinsley, 21 SW 535, 14 KyL 745; 
Louisville, etc., R. Co. v. Com., 89 
Ky. 531, 12 SW 1064, 11 Kyl 734; 
Maddox v. Graham, 2 Metc. (Ky.) 56; 
Slack v. Maysville, ete. R. Co., 13 
B.’ Mon. (Ky.) 1; Clarke County Ct. 
v. Paris, etc., Turnp. Co., 11 B. Mon. 
(Ky.) 143; Talbot v. Dent, 9 B. Mon. 
(Ky.) 526; Duanesburgh v. Jenkins, 
BT N.Y. 1777 Peo. v. Smith, 45 Ne-¥, 
772: Clarke v. Rochester, 28 N. Y. 605 
{aff 24 Barb. 446, and rey 13 HowPr 
204]; Gould v. Sterling, 23 N. Y. 
439; Starin v. Genoa, 23 N. Y. 439; 
Rome Bank yv. Rome, 18 N. Y. 38; 
v_ ;Collinss. Ey. 

. Peo, |. V. 


Y.) 248. 
(N; Y.) 232; Matter of Kingston, 40 
HowPr (N. Y.) 444; Anderson County 
v. Houston, ete., R. Co., 52 Tex. 228; 
Austin v. Gulf, etc., R. Co., 45 Tex. 
234: Harcourt v. Good, 39 Tex. 455; 
San Antonio v. Gould, 34 Tex. 49; San 
Antonio v. Lane, 32 Tex. 405; San An- 
tonio v. Jones, 28 Tex. 19; State v. 


27. U. 


U. S. 546, 


1 Wall. 
New London, 5 Fed. 559, 9 Biss. 539; 
Woodward v. Calhoun County, 30 F. 
Cas. No, 18,002. y 
Ark.—Whitthorne v. Jett, 39 Ark. 


139. 
Cal.— Stockton, ete, R. Co, Vv. 


Municipal aid to railroads 
falls within constitutional prohibitions in some 
states,?° but in the absence of constitutional prohi- 
bition, it is generally,?’ although not always,?® held 
that. municipalities may be authorized by the legis- 
lature to grant such aid. It has been both affirmed?? 
and denied®® that the legislature may authorize a 


MUNICIPAL CORPORATIONS 


aid to a corpo- 


Stockton, 41 Cal. 147; Crosby v. 
Lyon, 37 Cal, 224; Peo. v. San Fran- 
cisco, 27 Cal. 655; Peo. vy. Coon, 25 


Cal. 635; French v. Teschemaker, 24 
Sa 518; Robinson y. Bidwell, 22 Cal. 
Conn.—Douglas v. Chatham, 41 
Conn. 211; Savings Soe. v. New Lon- 
don, 29 Conn, 174; Bridgeport v. 
Housatonuc R. Co., 15 Conn. 475. 

Ga.—Griffin v. Inman, 57 Ga. 370; 
Winn. v. Macon, 21 Ga. 275, 

Ind.—Pittsburgh, ete, R. Co. v. 
Harden, 137 Ind. 486, 37 NE 324; 
Shipley v. Terre Haute, 74 Ind, 297; 
Mt. Vernon vy. Hovey, 52 Ind. 563; 
Sankey v. Terre Haute, etc., R. Co., 
42 Ind. 402; Lafayette, etce., R. Co. v. 
Geiger, 34 Ind. 185; Thompson v. 
Peru, 29 Ind. 305; Evansville, etc., R. 
Co. v. Evansville, 15 Ind. 395; Au- 
rora v. West, 9 Ind. 74. 

Kan.—Garden City, etc., R. Co. v. 
Nation; 82 oKan.' 345;4 1082). Ps, 102; 
Burnes v, Atchison, 2 Kan. 454, 

La.—New Orleans v. Graihle, 9 La. 
Ann. 561; Police Jury v. McDonough, 
8 La. Ann, 341. 

Me.—Shurtleff v. Wiscasset, 74 Me. 
130; Augusta Bank v. Augusta, 49 
Me. 507. ; 

Mass.—In re Opinion of Justices, 
231 Mass. 603, 122 NE 763; Prince v. 
Crocker, 166 Mass, 347; 55 NE 446, 32 
LRA 610; Com. y. Williamstown, 156 
Mass. 70, 30 NE 472. ‘ 

Minn.—Finlayson v. Vaughn, 54 
Minn, 331, 56 NW 49; Harrington y. 
Plainview, 27 Minn. 224, 6 NW 777; 
State v. Clark, 23 Minn. 422. 

Miss.—New Orleans, etc., R. Co. v. 
McDonald, 53 Miss. 240. 

Mo.—State v. Greene County, 54 
Mo. 540; St. Joseph, ete., R. Co. v. 
Buchanan County Ct., 39 Mo. 485; St. 
Louis v. Alexander, 23 Mo. 488. 

Nev.—Gibson y. Mason, 5 Nev. 283. 


vies H.—Perry v. Keene, 56 N, H. 
514. 

N. C.—Wood y. Oxford, 97 N. C. 
227, 2 SE 653. ! 


Oh.—Fosdick v. Perrysburg, 14 Oh. 
St. 472; State v. Van Horne, 7 Oh. St. 
327; Thompson. v. Kelly, 2 Oh. St. 647. 

Pa.—Com. v. Perkins, 43 Pa. 400; 
Com. v. Pittsburgh, 41 Pa. 278;.Com. 
v. Taylor, 36 Pa. 263; Com. v. Pitts- 
burgh, 34 Pa. 496; Moers v. Reading, 
21 Pa. 188; Sharpless v. Philadelphia, 
21.Pa. 147, 59 AmD 759; Harvey v. 
Lloyd, 3 Pa. 331; Rockmulh y. Pitts- 
burgh, 20 F, Cas. No, 11,982, 8 Pittsb 
LegJ 146. 

Ss. C.—State v. Neely, 30 S. C. 587, 
9 SE 664, 3 LRA 672; State v. Harper, 
30 S. C. 586, 9 SE 664; State v. White- 
sides, 30 S. C. 579, 9 SE 661, 3 LRA 
tga State v. Charleston, 44 8. Cc. L. 
49 


Tenn.—Campbell County v. Knox- 
ville, etc., R. Co., 6 Coldw, 598; Hord 
v. Rogersville, etc., R. Co., 3 Head 
gen! Nichol v. Nashville, 9 Humphr. 
52 


, Vt.—Bennington v. Park, 50 Vt. 
78. 

Va.—Bell v. Farmville, etc., R. Co., 
91 Va. 99, 20 SE 942; Goddin v. 
Crump, 8 Leigh (35 Va.) 120. 

[a] Reason for rule.—Railways 
are highways, and their construction 
even by private corporations is:a 
public purpose to the furtherance of 
which the legislature may authorize 
municipalities to give aid. Perry v. 
Keene, 56 N. H. 514. 

[b] In Wisconsin (1) the court 
recognizes the power of the legisla- 
ture to authorize municipal corpora- 
tions to subscribe to the stock of cor- 
porations formed to construct rail- 
ways (State v. Tomahawk, 96 Wis. 


[44-O7 Ft a5 


ration engaged in navigation. A constitutional pro- 
vision prohibiting a municipality from appropriat- 
ing money for, or granting aid to, a corporation does 
not apply so as to prevent a municipality from 
appropriating or paying money for or to such a. 
public corporation as a humane society*! or a pub- 
he library corporation.®? 


Also, a state normal col- 


73, 71 NW 86; Ellis v. Northern Pac. 
R. Co., 77 Wis. 114, 45 NW 811; Hall 
v. Baker, 74 Wis. 118, 42 NW 104; 
Bound v. Wisconsin Cent. R. Co., 45 
Wis. 543; Rogan v. Watertown, 30 
Wis. 259; Phillips.v. Albany, 28 Wis. 
340; Bushnell v. Beloit, 10 Wis. 195), 
(2) or to loan their credit to such 
corporations (Rogan v. Watertown, 
supra), (8) but it refuses to recog- 
nize the authority of the legislature. 
to empower municipal corporations 
to donate property or public moneys 
to a railway corporation to aid in the 
construction of the railway (Ellis 
v. Northern Pac. . Co., supra; 
Whiting v. Sheboygan, etc., R. Co., 25 
Wis. 167, 3 AmR 30). 

[ec] Congress has power either di- 
rectly to authorize municipal cor- 
porations in territories’ to grant aid 
to railway companies or to do so in- 
directly through the territorial as- 
semblies. Utter v. Franklin, 172 U. 
S. 416, 19 SCt 1838, 43 L.-ed. 498. 

[d] Foreign railroad corporation. 
—The mere fact that a railroad com- 
pany is a foreign corporation affords 
no ground for a constitutional objec- 
tion to the grant of power by the 
legislature to a city to subscribe to 
the stock of the company. Moulton 
v. Evansville, 25 Fed. 382 [app dism 
131 U. S. 435 mem, 9 SCt 798 mem, 
33 L. ed. 219 mem]. 

[e] Location of railroad. — (1) 
The fact that the railroad to be aided 
is located outside. the limits of the 
municipality authorized to grant the 
aid (Gelpcke v. Dubuque, 1 Wall: (U. 
S.) 175, 17 LL, ed. 520; Atlantic Trust 
Co. v. Darlington, 63 Fed. 76 [aff 68 
Fed. 849, 16 CCA 28 (writ of error 
dism 18 SCt 947 mem, 42 L. ed. 1214 
mem)]; Burnes v. Atchison, 2 Kan. 
454; Walker v. Cincinnati, 21 Oh. St. 
14, 8 AmR 24; Nichol v. Nashville, 9 
Humphr. (Tenn.) 252), (2) or even 
partly or wholly outside the state 
(Moulton v. Evansville, 25 Fed. 382 
[writ of error dism 131 U. S. 435 
mem, 9 SCt 798 mem, 33 L. ed. 219 
mem]) does not deprive the legis- 
lature of power to authorize the aid. 

{f] In view of subsequent consti- 
tutional provisions (1) prohibiting a 
municipal corporation from making 
donations, or the legislature from au- 
thorizing it to make donations, to 
any corporation (see supra § 40938), 
it would seem that some of the deci- 
sions cited above (see California, 
Georgia, Mississippi, Missouri, Ohio, 
and Pennsylvania cases supra this 
note) would not be followed if the 
question should arise again. (2) As 
has been stated, the change of rule in 
some jurisdictions has been expressly 
“Pres by the courts. See supra note 


Extent of authority conferred by 
statute see supra § 4092. 

28. Risley v. Howell, 57 Fed, 544 
{rev on other grounds 64 Fed. 453, 
12 CCA 218] (Michigan rule); Han- 
son v. Vernon, 27 Iowa 28, 1 AmR 
215; Chamberlain v. Burlington, 19 
Iowa’ 395; Dodge v. Van Buren Cir. 
Judge, 118 Mich. 189, 76 NW _ 315- 
Thomas vy. Port Huron, 27 Mich, 320: 
Peo. v. State Treasurer, 23 Mich. 499: 
Peo. v. Salem Tp. Bd., 20 Mich. 452, 
4 AmR 400. 

29. Taylor v. Newberne, 55 N. G 
141, 64 AmD 566; Goddin v. Crump, 
8 Leigh (85 Va.) 120. 

30. Low v. Marysville, 5 Cal. 214. 

31. Storey v. Seattle, 124 Wash. 
598, 215 P 514, 


32. Lambert jv. Public Library, 
151 Ky. 725, 152 SW 802, AnnCas 
1915A 180. 
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lege,** or the state itself,?4 is not a corporation of the 
character and kind contemplated by a constitu- 
tional prohibition of this nature. It has been 
held that a constitutional prohibition applies to a 
gift of money by a municipality to a county to be 
used for the repair of the county buildings,** but not 
to prevent an arrangement whereby a city and 
county unite in making a public improvement.*® By 
virtue of constitutional prohibition, municipalities 
cannot become stockholders in an employers’ insur- 
ance association.*? Where municipal corporations 
are given power to aid specified corporations or cor- 
porations answering a general description, the power 
eannot be extended by construction so as to em- 
brace corporations not coming within such descrip- 
tion.28 Sometimes a statute authorizing municipal 
aid to railway companies is so worded and construed 
as to authorize aid to companies organized after 
the passage of the act as well as to those formed 
prior thereto.*® 

[§ 4095] (4) Particular Aid or Transactions. An 
absolute donation, if authorized, is not invalid.*® 
Under general authority to give aid, a municipal 
corporation may in its discretion*! subscribe for 
stock? or make a donation.*? On the other hand, 
power to subscribe to the stock of a railway com- 


33. Turner v. Hattiesburg, 98 


Miss. 337, 58 S 681. State v. Babcock, 
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43. Wilkinson v. 


pany does not authorize a donation in aid of the 
company,** or a loan of the credit of the munici- 
pality.*® Constitutional provisions prohibiting a 
municipality from making donations or lending its 
credit to, or subscribing to the stock of, private cor- 
porations*® do not operate to forbid a municipality 
to construct, own,*? sell, or lease*® a public utility, 
nor do they disable it from having any dealings*® 
or contractual relations®® with a railroad company 
or other private corporation. Giving premium notes 
for assessments to meet fire losses,°+ or indorsing 
on the bonds of a water company certain stipulations 
as to the payment of rentals,®* has been held not a 
loan of municipal credit. Also, constitutional provi- 
sions are not violated by the closing of a street, 
the fee of which is not owned by the city, for the 
benefit of a railroad company and without com- 
pensation to the city,°* or by the refusal of the coun- 
cil, in the exercise of discretion vested in it by 
statute, to assess against a street railway company 
the cost of paving between street car tracks.°* On 
the other hand, in jurisdictions where constitutional 
prohibitions exist, a municipality cannot enter into a 
partnership with a railroad company or other pri- 
vate corporation;®® build a section of a railroad 
in its limits, intended ultimately to form part of a 
Peru, 61 Ind. a [a] Not loan of credit.—The sale 


34. Sacramento v. Adams, 171 Cal. 
458, 153 P 908. . 

35. Deady v. Lyons, 39 App. Div. 
139, 57 NYS 448. 

County as corporation see Counties 

2. 
: 36. Purcell v. Riverside, 1 Oh, Cir. 
Ot, D2) OheCiry Deceit: 

37. Tyler v. Texas Employers’ 
Ins. Assoc., (Tex. ‘Commn. A.) 288 
Sw 409 [rev (Civ. A.) 283 SW 929]. 


38. Williams v. Peo., 132 Ill. 574, 
24 NE 647; Scates v. King, 110 IIl. 
456. 

{a] Corporations “duly organ- 


ized.,—A power given to take stock 
in, or grant aid to, railway companies 
“duly organized’ contemplates the 
complete organization of the corpora- 
tion. Rubey v. Shain, 54 Mo. 207. 

[b] Poreign corporations.—W hers 
the power given is to subscribe to 
the stock of railway companies or- 
ganized under the laws of the state, 
a subscription to the stock of a for- 
eign corporation is not authorized, 
although such foreign corporation is 
by law entitled, after compliance 
with certain conditions, to extend its 
road into the state, and for that pur- 
pose “possess and exercise all the 
rights, powers, and privileges” con- 
ferred upon domestic corporations. 
Allen vy. Louisiana City, 103 U. S. 80, 
26 L. ed, 318 

39. James v. Milwaukee, 16 Wall. 
(U. S.) 159, 21 L. ed. 267, ; 

{a] Thus an act authorizing a city 
to loan its credit to a certain rail- 
road company and to any other rail- 
road company duly _ incorporated 
leading in a certain direction, and 
which in the opinion of the council 
is entitled to such aid by the city, 
warrants the lending of the city 
credit to a railroad company there- 
after duly incorporated as well as 
the lending of such credit to those 
companies in existence at the time 
of the passage of the act. James v. 


Milwaukee, 16 Wall. (U. S.) 159, 21 
L. ed. 267. 
49. Gibbons v. Mobile, etc., R. Co., 


36 Ala, 410; Wilkinson v. Peru, 61 
Tnds 2. 

41. Indiana, etc., R. Co. v. Attica, 
56 Ind. 476; Madry v. Cox, 73 Tex. 
538, 11 SW 541. 

42. Wetumpka v. Wetumpka 
Wharf Co., 63 Ala. 611; Wetumpka 
v. Winter, 29 Ala. 651; Austin v. Gulf, 
etc., R.)Co,;:\46 (Tex: 234, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


19 Nebr. 230, 
NW 98 


44. Sampson vy. Peo., 140 Ill. 466, 
30 NE 689; Choisser v. Peo., 140 Il. 
21, 29 NE 546; Bissell v. Kankakee, 
64 Ill. 249, 21 AmR 554; State v. 
Brassfield, 67 Mo, 331; Hamlin v. 
Meadville, 6 Nebr. 227. 

[a] Change of subscription to 
donation.—(1) After a subscription 
for stock and issuance of municipal 
bonds in payment, an agreement be- 
tween the company and the munici- 
pality that the stock shall be sur- 
rendered to the former in considera- 
tion of a return of a small part of 
the bonds would not render the trans- 
action a donation as regards the 
bonds retained by the company so as 
to render them invalid in the hands 
of bona fide holders. Cairo v. Zane, 
149 U. S. 122, 13 SCt 803, 37 L. ed. 
673. (2) Such a scheme would, how- 
ever, where it is a part of the sub- 
seription transaction, amount to a 
donation and render the bonds in- 


valid in the hands of the company.) 


Sampson y. Peo., 140 Ill. 466, 30 NE 
689; Choisser v. Peo., 140 Ill. 21, 29 
NE 546 


45. Blake v. Macon, 53 Ga. 172, 
46. See supra § 4093. 
47. Mo.—Haeussler v, St. Louis, 


205 Mo. 656, 108 SW 1034. 

N. Y.—Sun Printing, ete., Assoc, v. 
New York, 152 N. Y. 257, 46 NE 499, 
37 LRA 788. 

Oh.—Walker y, Cincinnati, 1 Cinc. 
Super. 121. 

Or.—Churchill v, Grants Pass, 70 
Or, 288, 141 P 164. 

Pa.—Wheeler vy. Philadelphia, 77 
Pa. 338. 

[a] Extinguishment of corpora- 
tion.—A statute providing for the 
acquisition by two cities of the stock 
in a bridge company, in the hands of 
individuals, for the dissolving of the 
corporation, and for the completion 
of the bridge by such cities as a 
publie work, is not in conflict with a 
constitutional provision prohibiting 
any City from loaning its credit to, 
or from becoming the owner of, stock 
in any corporation, as it is the pur- 
pose of the act to extinguish the 
corporation and vest its property in 
the two cities. Peo. v. Kelly, 76 N. Y. 
475, 8 AbbNCas 388. 

48. Admiral Realty Co. v. New 
York, 206 N, Y. 110, 99 NE 241, Ann 
Cas1914A 1054; Churchill v. Grants 
Pass, 70 Or. 283, 141 P 164. 


of a railway owned by a municipal- 
ity is not the loan of municipal 
credit to the purchaser or to any cor- 
poration that may obtain control of 
the road, although 
sale it is contemplated that the road 
will pass into'the fiands of the cor- 


|}poration and a per cent of the fu- 


ture gross earnings of the road will 
be paid as a part of the price. Cin- 
cinnati v. Dexter, 55 Oh. St. 93, 44 
NE 520. 


49. Chicago v. Pittsburg, etc., R. 
Co.; > 244111. 22035) 91=-Ne 422). 935 
AmSR 316. 


50. Brode v, Philadelphia, 230 4 
ie 7? A 659. , 5 wa 
a] An ordinary contract for a 
consideration (1) may be entered 
into by a city and private corpora- 
tion. Admiral Realty Co. v. New 
York, 206 N. Y. 110, 99 NE 241, 
AnnCas1914A 1054. (2) A contract 
whereby a city agrees to pay a water 
company for the right to flood the 
lands of the company does not vio- 
late constitutional provisions. Maf- 
a Decatur, 322 Ill. 82, 152 NE 
[b] Employment of corporation 
for construction work.—A aaieiee 
corporation with power to erect pub- 
lic buildings may employ a railway 
company to do the work of construc- 
tion. Coulson vy. Portland, 6 F. Cas 
No, 3,275, Deady 481. ' ; 
[ec] Contracts upheld.—Bailey v. 
Tampa, (Fla.) 111 S 119: Rogers v. 
Cincinnati, 22 OhNPNS401. 
Nea Ihde es ‘inet 67 N. J. 
; - aff 66 Pry front ona 
et 465]. E Pea Oe 
5 tate v. Great Falls, 19 Mont 
518, 49 P 15; Brady « ‘Bayon 7 
Nils, ES a9, 80 A Gear at pie 
_ 53. McCutcheon v. Terminal Sta- 
tion Commn., 88 Mise. 148, 150 NYS 
850 [aff 168 App. Div. 801, 154 NYS 
as 217. N. oe LO et MINTY 


[a] 
that there is only an easement in 
the street and, if any compensation 
were made, it should be made to the 
state or the people at large. McCut- 
cheon vy. Terminal Station Commn., 
ae est are pe ees 850 [aff 168 

pp. Div. ; YS 711 (aff 
ee’ ere ane NE 661)]. A ait 

F rankfort v. Morris, 2 
59, 252 SW 142. Oe 

55. Walker v. Cincinnati, 21 Oh. 

St. 14, 8 AmR 24; Hunter v. Rose- 


page and note number, 


in making the. 


Reasons for the holding are - 


[§§ 4094-4095 | 


§§ 4095-4096] 


continuous line of road to be operated and equipped 
by private capital;°* purchase property on credit 
and donate it to a private corporation;®? donate 
money, obtained on the forfeiture of its franchise 
by a railway company, to its successor;°* obtain 
for a railroad a right of way through municipal 
boundaries ;°® exchange railroad bonds for capital 
stock ;®° or, under the guise of paying a water 
company for the use of hydrants, pay a rate so 
unreasonably high as to amount to double the cost 
of extending mains which, upon- completion, will 
be the property of the company.*t Some,®? but not 
other,®* financial arrangements between a city and 
a railroad company relative to the elevation of 
tracks or the elimination of grade crossings have 
been held to come within the scope of constitu- 
tiorial prohibitions. 

A guaranty by a municipal corporation of the 
bonds or other obligations of a private corporation 
is not within, and cannot be deduced from, the gen- 
eral powers usually and ordinarily conferred upon 
it,°* but requires special legislative grant which is 
found in the words ‘‘to obtain money on loan on 
the faith and credit of the city,’’®© although not in 

~ the words ‘‘to subseribe for stock and issue bonds 
to pay for the same.’’®* A city has no power to 
execute a guaranty of a promissory note, as inciden- 


80F Ori 588). 156" Bo26T Lote P 


Partnership held not created 
particular arrangements.—Los|§ 2, 
Angeles Gas, ete., Corp. v. Los An- 
Seles, 188, Cal 307,°.205° P1125:<Ad- 
miral Realty Co. v. New York, 206 


burg, 

1065. 
[a] 

by 
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a stone wall, the city will release it 
from an accrued claim for damages, 
is not obnoxious to Const. 
providing that no city shall 
make donation to, or loan its credit 
in aid of, a private corporation, since 
the agreement contemplates the ex- 
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tal to a power given by charter to sell negotiable 
paper.°®? 

[§ 4096] b. Exercise of Power—(1) In General. 
The power conferred upon a municipal corporation 
to grant aid to, or to subscribe to the stock of, pri- 
vate corporations must be exercised in the mode 
and manner prescribed in the act granting the 
power.°§ On the other hand, a subsidy is valid when 
it has been granted in substantial compliance with 
the essential statutory or constitutional requisites,®® 
or when imperfections or defects have been cured 
by a validating act; but a subscription obtained 
by fraud and bribery cannot be validated.7! A mu- 
nicipality cannot avoid a subscription to the stock 
of a railway company on the ground that the con- 
tract of subscription contains a stipulation in favor 
of the municipality which the company was unau- 
thorized to make;‘? such a stipulation, if severable 
from the remaining portions of the contract, may be 
disregarded** and the agreement enforced so far as 
it is valid..* Where a popular vote is not re- 
quired, the municipal council may make the grant 
of aid.7> In some jurisdictions it has been held 
that the mere fact that some of the officers who act 
for the municipality are also stockholders in the 
railway company aided does not per se invalidate 
the contract,’® but in other jurisdictions it has been 
Peo. vy. Hughitt, 5 Lans. 89; Peo. v. 
Peck, 4 Lans. 528, 62 Barb. 545, 42 
HowPr 425; Peo. v. Smith, 3 Lans. 
291 [aff 45 N. Y. 772]; Peo. v. Van 
Valkenburgh, 63 Barb. 105; Duanes- ' 


burgh v. Jenkins, 40 Barb. 574; Peo. 
v. Deyoe, 2 Thomps. & C. 142. 


separate 


N. Y. 110, 99 NE 241, AnnCas1914A 
1054. And see State v. Cincinnati 
St. R. Co., 97 Oh. St. 283, 119 NE 735 
(the arrangement in question does 
not constitute a partnership in a 
legal sense, but it is objectionable 
as pledging the income belonging 
to the city to the payment of ob- 
ligations of a street railroad com- 


pany). 

56. Pleasant Tp. v. Adtna L. Ins. 
Worries, US. 67,111 -SCt. 2hby 34.1: 
ed. 864 


57. Jarrott v. Moberly, 13 F. Cas. 
Wor 220, obebDill. 2538s fatt 103°,U. >S: 
580, 26 L. ed. 492]. ee 

58. Adams v. Jackson Electric R., 
Co., 78 Miss. 887, 30 S 58. 
59. Covington, etc, R OO TV. 


Athens, 85 Ga. 367, 11 SE 663. 
29 Hun 


60. Wheatland v. Taylor, 
GNieYs)* 7.0: 

61. Mamaroneck v. New York In- 
terurban Water Co., 126 Misc. 382, 


PA2 INNS! 639. ‘ 
Murphy v. Dever, 320 Ill, 186, 
150 NE 663. : 

[a] Loan of credit.—A constitu- 
tional prohibition against a loan of 
credit by a municipality to a rail- 
road corporation is violated by an 
agreement, between a city and a 
railroad company required by ordi- 
nance to elevate its tracks, binding 
the city to make the improvement 

-and to issue bonds to pay therefor, 
and binding the company to provide 
funds to pay the bonds as they be- 
come due or to reimburse the city 
if it ig required to pay the bonds. 
Murphy v. Dever, 320 Ill. 186, 150 
NE 663. 

63. Chicago v. Pittsburg, etc., R. 
Co., 244 Ill. 220, 91 NE 422, 135 Am 
SR 316; Tocci v. New York, 73 Hun 
46, 25 NYS 1089; Brooke v. Phila- 


delphia, 162 Pa. 123, 29 A 387, 24 
LRA 781. 
[a] Arrangements upheld. — (1) 


An agreement that, if a railroad com- 
pany will perform certain acts which 
it could not be compelled to per- 
form, such as elevate its tracks at 
a place where viaducts have been 


erected, open a new street, and build | 


[44 C. J.—73] 


legally obliged to eliminate grade 
crossings, and the municipality has 
power to do so and to assume the 
entire expense thereof, a contribu- 
tion by the company to the city of 
one half of the cost of the improve- 
ment is in no sense a loan of the 
city’s credit to the company. Brooke 
v. Philadelphia, 162 Pa; 1238, 29 A: 
387, 24 LRA 781; Knoxville Ice, etc., 


Co. v. Knoxville, 153 Tenn. 536, 284 
SW 866. : 

64. Blake v. Macon, 53 Ga. 172; 
Knepfle v, Southgate, 194 Ky. 346, 
238 SW 1051. 

65. Savannah v. ‘Martin, 108 -U. 
Sept gd, eer Set Ar 2a 7, «1 Od.c109 8 


Savannah v. Kelley, 108 U. S. 184, 
2 SCt 468, 27 L.'ed. 696. 


66. Blake v. Macon, 58 Ga. 172. 

67. Carter v. Dubuque, 35 Iowa 
416. 

68. U. S.—Purdy v. Lansing, 128 


We Sup oa, Oy SO 172,32) Te. eder538L5 
Cowdrey v. Caneadea, 16 Fed. 532, 
21 Blatchf, 351; Aroma v, Auditor, 
15 Fed. 843. 


Ala.—Wetumpka Vv. Wetumpka 
Wharf Co., 63 Ala. 611. 

Cal.—French v. Teschemaker, 24 
Cal. 518. 

Ill.—Choisser v. Peo., 140 Ill. 21, 
29 NE 546; Harding v. Rockford, 
éte., Ri -Co., 65.) 111) 90. 

Ind.—State v. Wheadon, 39 Ind. 
520. 

Kan.—Leavenworth, etc, R. Co. 


v. Douglas County, 18 Kan. 169, 
NMd.—=Baltimore, ~etc, Ro iiCowunv. 
Pumphrey, 74 Md. 86, 21 A 559, 
Minn.—State vy. Lake City, 25 Minn. 
404; State v. Highland, 25 Minn. 
355: Warsop v. Hastings, 22 Minn. 
437. 
Mo.—St. 
Mo, 483. 
N, Y.—Peo. v. Hulburt, 46 N.Y. 
110; Culver v. Ft, Edward, 8 Hun 
340; Peo, v. Franklin, 5 Lans, 129; 


Louis v. Alexander, 23 


change of one thing for another, the Pa.—Sugar Valley, etc. Turnp.- 
giving up of a liability in considera- | road Co. v. White Deer Tp., 7 Pittsb 
tion of benefits received. Chicago v.| LegJ 140. 

Pittsburg, etc., R. Co. 244 Ill, 220, Tenn.—Winston vy. Tennessee, etc., 
91 NE 422, 135. AmSR (316. @yp TR. Coy 1” Baxtix 60: 

Where a railroad company is not Vt.—Lamoille Valley R. Co. v. 


Dairfield ss alee = 250. 

Que.—Pointe Gatineau v. Hanson, 
10 Que. K. B. 346. 

69. Fielder v. Montgomery, etc., 
R. Co. 51 Ala, 178; Wetumpka vy. 
Winter, 29 Ala, 651; In re Lloyd, 44 
UC. QL B. 235. 

70. U. S.—Rogers vy. Keokuk, 154 
U,,S...546, 14 SCt 1162,.18 DB. ed: 745 
Jonesboro City y. Cairo, ete, R. Co., 
LOY OU. Sy eeb92° (45 SCt ebieva sa wer 
116; Campbell -v. Kenosha, 5 Wall. 
194, 18 L. ed. 610; Cooper v. Thomp- 
rey 6 E. Cas. sNo.-'3)202, 13> Blateht, 
Se Gee ee v. Boyles, 6 Iowa 
Fa aRlscheakee v. Butcher, 3 Kan. 

Miss.—Lexington v. Union 
Bank, 75 Miss. 1, 22 S 291. 

N. Y.—Duanesburgh v. Jenkins, 5% 
N. Yocdi7ts, Peover... Mitchell: 36 INaove 
551 [aff 45 Barb. 208]; Rogers v. 
Rochester, etc., R. Co., 21 Hun 44 
[aff 86 N. Y. 623 mem]. 

Ss. C—Bouknight vy. Davis, 33 S. 
Cy 410, 12, SH. 9.6. 

Tenn.—Red River Furnace Co. v. 
Tennessee Cent. R. Co., 113 Tenn, 
697, 87 SW 1016. 

Va.—Bell v. Farmville, ete., R. Co., 
91 Va. 99, 20 SE 942. 

Wis.—Hall. v.. Baker, .74. Wis... 118, | 
42 NW 104. 


Nat. 


71. Red River Furnace Co. v. Ten- 
nessee Cent. R, Co., 113 Tenn. 697, 
87 Sw_ 1016. 

72. Evansville, ete, R. Co. v. 
Evansville, 15 Ind. 395, 

73. Evansville, ete, R. Co. v 
Evansville, supra. 

74. HKivanswville, «ete, “Ry, .CO.s Va 
Evansville, supra. 

75. See infra § 4097. 


Necessity of popular vote see infra 


§ 4098. 
76. Gibbons v. Mobile, etc., R. Co., 


36 Ala. 410. 
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held that, when the question of voting aid depends 
upon the discretion of the city officers, councilmen 
who are stockholders in the railroad company are 
not competent to act,*?7 and a grant of aid carried 
by their votes will not be valid.*® 
the municipality has exercised its power by a grant 
of aid to a particular railway company does not 
affect its power to grant aid again to the same com- 


pany.”® 


[§ 4097] (2) Petition of Taxpayers or Electors. 
Where the statute requires a petition signed by a 
specified number or proportion of taxpayers or elec- 
tors of a municipality as a condition precedent 
to a municipal grant of aid to, or subscription to 
the stock of, a private corporation®® or to the eall- 
ing of an election on the question of making such 
subscription or grant of aid,§! substantial compli- 
ance with such a requirement is necessary;*? but 
substantial compliance is sufficient,®? in the absence 
A subseription cannot be made to a 
railroad other than that designated by the peti- 
tion;®° but the corporation aided need not be desig- 
nated by name if it is identified by description.*® 
The board, council, or tribunal to which the peti- 
tion is addressed is called upon to determine whether 
it conforms to legal requirements,*’ and according 
to some,®® but not other,*® authorities, 


of fraud.8* 


77. Madison vy. Smith, 83 Ind. 502; 
Re Baird, 41 U. C. BY 415. 


78. Madison vy. Smith, 83 Ind. 502. 
Se xe EE COLTEN Waynesville, 88° Ill. 
469; Coe v. Caledonia, ete., R. Co., 27 


Minn. 197, 6 NW 621. 


80. See statutory provisions. 

81. See statutory provisions. 

Election generally see infra §&§ 
4098—4104. 

82. U. S—Scipio v. Wright, 101 
U.S 665,°25 Li. ed: 1087. 

Tll.—Peo. v. Oldtown, 88 Ill. 202; 


Williams v. Roberts, 88 Ill. 11; Koch 
v. Quick, 29 Ill. A. 635 

Ind.—State v. Kokomo, 108 Ind. 74, 
8 NE 718; Madison vy. Smith, 83 Ind. 
502; Wilson v. Hamilton County, 68 
Ind. 507; Williams v. Hall, 65 Ind. 
129; Indiana North, etce., R. Co. v. At- 
tica, 56 Ind, 476; Petty v. Myers, 49 
Ind, 1s Thompson v. Peru, 29 Ind. 
305; Evansville, etc., R. Co. v. Evans- 
ville, i5° Ind: 39. 

Towa.—Slack v. Blackburn, 64 Towa 
373, 20 NW 478; Ryan v. Varga, 37 
Towa 78; Jordon vy. Hayne, 36 lowa 
9 


Kan.—People’s Nat. Bank v. Po- 
mona, 48 Kan. 55, 28 P 1089. 

La.—Gooden v. Lincoln Parish Po- 
lice Jury, 122 La. 755, 48 S 196. 

Mo.—St. Louis v. ’ Alexander, 23 


Mo. 483. 

Nebr.—Hoxie v. Scott, 45 Nebr. 
199, 63 NW 3887; Wullenwaber v. 
Dunigan, 33 Nebr. 477, 50 NW 428; 
State v. Babcock, 21 Nebr. 187, 31 
eae gr, 

Y.—Duanesburgh v. Jenkins, 40 
Barb. 574, 46 Barb. 294 [aff 57 N. Y. 

77) 

Tenn.—Winston vy. Tennessee, ete,, 
RCo. Baxt. 960: 

Wis.—State v. Tomahawk, 96 Wis. 
Toe MAS NIV. 86% 

[a] Signing by proper persons.— 
It must appear from the petition that 
it is signed by the persons desig- 
nated in the statute, Rich'v. Mentz, 
Pere 725; Peo. v. Smith, 55 N. Y. 
135. 

{b] . Insufficient petition.—A peti- 
tion to raise and invest a certain sum 
of money ‘in stocks or bonds, or 
both,” was defective and irregular 
and not a compliance with the act of 
1869. Peo. v. Van Valkenburgh, 63 
Barb. (N. Y.) 105. 

83. Bittinger v. Bell, 65 Ind. 445; 
Gooden y. Lincoln Parish Police Jury, 
122 La. 755, 48 S 196 
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The fact that | to the stock of, 


valid municipal 


injunction.°® 


they operate to 


ties are simply 
consent of the 


its deter- | render a grant 

[a] Petition is not vitiated be- 
cause it contains a condition that 
the railroad company to be aided 
shall build a depot in a certain town. 
Bittinger v, Bell, 65 Ind. 445. 

84. Gooden v. Lincoln Parish Po- 
lice: Jury, °122¢ La, 755, 48S 196. 

[a] 
immaterial matter.—A petition to a 
city council for a donation to aid in 
the construction of a railroad is not 
invalidated by false representations 
as to the amount of stock to be re- 
ceived by the city, where under the 
petition the city is not to receive any 


stock. Kokomo vy. State, 57 Ind, 152. 

85. Rochester, etc., R. Co. v. Cuy- 
ler, ¥ Gans, (CNY. #3. 

86. Scipio v. Wright, 101 U. S. 
665, 25 L. ed. 1087. 

87. Gooden v. Lincoln Parish Po- 
lice Jury, 122 La. 755, 48 S 196. 

[a] Consideration of entire peti- 
tion.—‘“‘The police jury to whom the 


petition was addressed was _ neces- 
sarily called upon to examine its 
recitals and determine whether or 
not this conformed to legal require- 
ments. In reaching its conclusions 
it was not confined to the exact 
wording of the petition. It had the 
right to consider the petition as a 
whole, and ascertain from it whether 
it covered all the matters necessary 
to be stated for it to legally sub- 
mit to a vote of the property tax- 
payers of the ward the matters which 
the petitioners—property tax payers 
—sought to have submitted to them, 
with such certainty as to convey to 
the latter all the issues which the 
statute intended and required should 
be placed before them to enable them 
to cast their votes intelligently, and 
without danger of being misled upon 
the propositions submitted to them.” 
Gooden v. Lincoln Parish Police Jury, 
122 La. 755, 777, -48 S 196. 

88. Evansville, ete, R. Co. vy. 
Evansville, 15 Ind. 395. 

89. -Jordon vy. Hayne, 36 Towa 9. 

90. Election on question of issu- 
ing bonds see infra §§ 4167-4181. 


91. Ill.—Keithsburg vy. Frick, 34 
Ill. 405. 

Ind.—Evansville, ete, R. Co. v. 
Evansville, 15 Ind. 395. 
ce H.—Perry v. Keene, 58 N. H. 
set ee v. Pittsburgh, 34 Pa. 


Wis.—State v. Tomahawk, 96 Wis. 


mination is conclusive. 

[§ 4098] (3) Submission to Popular Vote®—(a) 
Necessity and Effect. 
powered by statute to grant aid to, or subscribe 


vote by the citizens, taxpayers, or electors of the 
municipality,°* unless there is a constitutional pro- 
vision making an election a condition precedent to 


no recognition to the practice of submitting the 
question of municipal aid to a railroad or other 
corporation to a popular vote,®* and therefore elec- 
tions held by municipal corporations without legis- 
lative direction or authority are unnecessary®* and 
futile,9®° and in a proper case may be restrained by 
On the contrary, where an election 
is prescribed by constitution or statute as author- 
ity for giving municipal aid to corporations, it is 
indispensable to the validity of municipal action.®’ 
Constitutional provisions as to elections are prospec- 
tive only®® and do not affect valid action previously 
taken by a municipality;®® but when inhibitory, 


expressly excepted. 


False representations as to 


-T§§ 4096-4098 


A municipality may be em- 


private corporations without any 


action.°2 The common law gives 


repeal all authorizing statutes not 
Where the municipal authori- 
empowered to grant aid upon the 
taxpayers, such consent does not 
of aid obligatory;? but where the 


73, 71 NW 86. 

92. Berry v. Shelby County, 139 
Tenn. 532, 201 SW 748. See Knox- 
ville Ice, etc., Co. v. Knoxville, 153 
Tenn. 536, 284 SW 866 (reciting the 
provision but holding it inapplicable 
to the transaction under considera- 
tion). 

93. Cowdrey v. Caneadea, 16 Fed. 
532, 21 Blatchf. 351. 

94. Keithsburg v. Frick, 34 Ill. 
405; Perry v. Keene, 58 N. H. 40. 

95. Jarrolt v. Moberly, 103 U. S. 
580, 26 L. ed. 492; Quincy, etc. R. 
Co. v. Morris, 84 Ill. 410; Lewis v. 
Bourbon County, 12 Kan. i86. 

96. King ‘v.. Toronto, 5° Ontiods: 
163, 1 OntWR 843, 23 CanLTOcce 
Notes 92. 

97. U. S.—Katzenberger v. Aber- 
deen, 121 U. S. 172, 7 SCt 947, 30 
L. ed. 911; Jarrolt v. Moberly, 103 
[OAS Ge "26 L. ed. 492. 

Ala.—Trammell v. Pennington, 45 
Ala. 6738. 

Ill.—Onstott v. Peo., 123 Tll. 489, 
15 NE 34; Chicago, ete., Ri Cowen: 
Mallory, 101 Ill. 583; Peo. v. Jack- 
son County, 92 Ill. 441; Lippineott v. 
Pana, 92 Ill. 24; Williams v. Roberts, 
88 Ill. 11; Middleport v. Adtna L. Ins. 


iGo. Sri: 562; Peo. v. Laenna, 67 
a 65; Peo. v. Santa Anna, 67 Til. 
bY -——Bullock vy. Curry, 2 Metce. 

Me:—Portland, etc., R. Co. v. Stan- 
dish, 65 Me. 63. a 

Mo.—State v. Garroutte, 67 Mo. 
foe Carpenter v. Lathrop, 51 Mo, 


 Menehuleuurer v. Lincoln, ete., R. 
Co., 14 Nebr. 293, 15 NW 701. 

Tenn.— Winston v.. Tennessee, etc., 
R. Co., 1 Baxt. 60; Campbell County 
Res eae 9 ete., R. Co. 6 —-Coldw. 


pier .—Phillips v. Albany, 28 Wis. 


Eng.—Hanson v. Grand Mere Corp., 
[1904] A. C. 789 [aff 33- ‘Can’ 'S..¢ 
OL Ee. tat! ne B. De 
nt.—Sco Vv. ilsonburg, 13 On 
A. 233. a sha 

98. See cases infra note 99. 

99. Louisiana City v. Taylor, 105 
U.S, 454, 26 L. ed, 11338; Quincy, etc., 
R. Co. v. Morris, 84 Ill. "410 

1. Peo. v. Jackson County, 92) -Tik 
441; ee etce., R. Co. v. Morris, 


84 Tl 
2. State v. Roscoe, 25 Minn, 445. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


ma 
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statute provides that the authorities shall, in case 
of the assent of the taxpayers or electors of the mu- 
nicipality, grant the aid, there is merely a ministerial 
duty on the part of the authorities. In making a 
grant of aid to, or a subscription to the stock of, 
a railway company in pursuance of an election, the 
municipal officers must conform to the terms of the 
power conferred by the election.* In determining 
what was voted, consideration will be given to the 
will of the taxpayers as expressed by ballot,® but not 
to mere preélection arguments or representations.® 
[§ 4099] (b) Sufficiency—aa. In General. In gen- 
eral, compliance with every requirement of the law 
is essential to the validity of an election on the 
question of a municipal grant of aid to, or sub- 
seription to the stock of, a private corporation.’ 
The proposition submitted must comply with the 
terms of the statute authorizing the submission.® 
Where the statute under which the vote is taken 
does not require the vote to be with reference to 


a particular railway company, but authorizes the | 


subscription in favor of any railway having a par- 
ticular location, the proposition submitted need not 
designate any particular railway company, but 
this must be done when the statute requiress it.1° 
Under some statutes the question merely of aid or 
no aid is voted upon,!! the amount and terms of 
the grant of aid being left to the discretion of the 


8. Illinois Midland R. Co. v. Bar-| 311. 
Neti, Shik 313: Piatt, vi Peo; 29 
Ill. 54; Wrought Iron Bridge Co. v. 
Arkansas City, 59 Kan. 259, 52 P 
869; State v. Tomahawk, 96 Wis. 73, 
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Kan.—People’s Nat. 
mona, 48 Kan. 55, 28 P 1089. 

Ky.—Slack v. Maysville, 
Co., 13 B. Mon. 1 
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municipal authorities.12_ The proposition should be 
submitted singly and disconnected from any other 
question;*® and hence it is improper to submit 
as one question grants of aid to two railway com- 
panies, so that the voters will have to vote either 
for or against both grants;14 but where the only 
object of the electors of a town in granting aid 
to a railway company is ‘to procure the construe- 
tion of a railway from a certain point to such town, 
the question may be submitted to them in such a 
form as to provide that the aid shall be given to 
that one of two companies which shall first com- 
plete its road between such points.15 A form of 
ballot which: is so clear and explicit that no voter 
could be deceived or led into error as to the effect 
of his vote is amply sufficient.1® The question can 
be submitted only at elections specified by the stat- 
utes.’ Where there is no express provision as to 
the mode of conducting the election, it should be 
conducted in the usual manner of conducting elec- 
tions in the municipality.18 The proposition is ear- 


’ ried when it receives the prescribed majority of the 


votes cast on the proposition,!® unless the assent of 
a majority of all the qualified voters is expressly 
required.2° The legislature is impotent to reduce 
the majority prescribed by the constitution as au- 
thority for municipal aid.2_ The election is vitiated 
by fraud, bribery, or corruption,?? but not by mere 


14. Jll.— Williams y. Peo., 132 Ill. 
574, 24 NE 647. 

Ind.—Finney v. Lamb, 54 Ind. 1. 

Iowa.—MeMillan vy. Boyles, 3 Iowa 


Bank v. Po- 
etc.,: +R, 


71 NW 86. 

4 U. S—Bell v. Mobile, etc., R. 
Co., 4 Wall. 598, 18 L. ed. 338. 

Ill.—Richeson vy. Peo., 115 Ill. 450, 
5 NE 121; Welch v. Post, 99 Tl. 471; 
Big Grove v. Wells, 65 Ill. 263; Peo. 
v. Dutcher, 56 Ill. 144. 

Minn.—Hodgman vy. 
R. Co., 20 Minn. 48. 

Miss.—Clark v. Rosedale, 70 Miss. 
542, 12 S 600. 

Tenn.—State v. Morristown, - 93 
Tenn. 239, 24 SW 13. 

Wis.—Platteville v. 
R. Co., 438 Wis. 493. 

[a] An election authorizing sub- 
scription (1) to the stock of a rail- 
way company confers no power to 
make a donation. Hamlin v. Mead- 
ville, 6 Nebr, 227. (2) However, 
where the vote is in favor of a sub- 
scription to stock, without specify- 
ing the class of stock, the officers of 
the municipality may subscribe for 
nonpreferred stock. Belfast, etc., R. 
Co. v. Brooks, 60 Me. 568. (3) Where 
it is entirely optional with the mu- 
nicipality whether it will or will not 
subscribe to the stock of a company, 
and the municipal officers are re- 
quired to make the subscription if 
it is voted, the municipality may, 
in the proposition submitted to the 
voters, impcse any condition in re- 
spect thereto that it thinks proper, 
and the municipal officers have no 
power in making the subscription to 
disregard such conditions, nor has 
the company any right to demand 
that they should. Peo. v. Dutcher, 
56 Ql. 144. 

5. Arkansas Southern R. Co. v. 
Wilson, 118 La. 395, 42 S 976. 

6 Arkansas Southern R. Co. v. 
Wilson, supra. 

7, U. S.—Cowdrey v. Caneadea, 
16 Fed. 532, 21 Blatchf. 351. 

Ala.—Winter v. Montgomery, 65 


Chicago, etc., 


Galena, etc., 


Ala. 403. 

Ark.—State. v. Little Rock, etc., R. 
Co. sto Ark, “701. 

Cal.—Peo. v. San Francisco, 27 Cal. 
655 


Ga.—Griffin v. Inman, 57 Ga. 370. 
Tll.—Peo. v. Laenna, 67 Ill. 65; Peo. 

vy. Santa Anna, 67 Ill. 57. 
Ind.—Finney v. Lamb, 54 Ind, 1. 
Iowa.—McMillan vy. Boyles, 3 Iowa 


La.—Reynolds, etc., Constr, Co. v. 
Monroe, 45 La. Ann. 1024, 138 S 400. 

Minn.—Hodgman v. Chicago, etc., 
R. Co., 20 Minn. 48. 

Mo.—State v.. Walker, 85 Mo. 41. 

Nebr.—Cook vy. Beatrice, 32 Nebr. 
80, 48 NW 828. 

N. C.—Goforth v. Rutherford R. 
Constr. Co., 96 N. C. 535, 2 SE 361. 
ra; C.—Trimmier v. Bomar, 20 8. C. 

Tenn.—Campbell County v. Knox- 


ville, ete., R. Co., 6 Coldw. 598. 
Tex.—Austin v. Gulf, etc., R.-€o.; 
45 Tex. 234. 


Wash.—Seymour  v. Tacoma, 6 
Wash. 427, 33 P 1059. 

Ont.—Adamson v. Etobicoke Tp., 
22 Ont. 341. 

[a] Varying requirements. — In 
considering the subsequent text 
statements and cases cited in sup- 
port thereof, it must be borne in 
mind that some charter or statu- 
tory requirements are limited in their 
application to particular munici- 
palities or to grants of aid to par- 
ticular corporations, and that the 
requirements have been changed from 
time to time by subsequent legis- 
lation. See statutory provisions, 

3. Cairo; “etes) GR. Co. Sv. eSparta, 
77 Tll. 505; Cook v. Beatrice, 32 Nebr. 
80, 48 NW 828; State v. Babcock, 21 


Nebr. 599, 33 NW 247; Hamlin v. 
Meadville, 6 Nebr. 227. But see 
Decker v. Hughes, 68 Ill. 338 (the 


fact that the proposition submitted 
is for an “appropriation” to a rail- 
way company and the statute au- 
thorizes only a subscription to stock 
does not render the election void 
and invalidate a subscription made 
in pursuance thereof). 

9. Decker v. Hughes, supra. . 

10. Williams wv. Peo., 132 Ill. 574, 
24 NE 647; People’s Nat. Bank v. 
Pomona, 48 Kan. 55, 28 P 1089; Jones 
v. Hurlburt, 13 Nebr. 125, 13 NW 
5; Campbell County v. Knoxville, etc., 
R. Co., 6 Coldw. (Tenn.) 598. 


11. Winter v. Montgomery, 65 Ala, 
403. : 

12. Winter v. Montgomery, su- 
pra. 

13. Jones v. Hurlburt, 13 Nebr. 


125, 13 NW 5; and cases infra note 


Gi ig tg 
Nebr.—Jones vy. Hurlburt, 13 Sis 
125, 138 NW. 5. se 


N. C.—Goforth v. Rutherford R. 
Constr. Co., 96: N. C. 585, 2 SE 361. 

15. Lynch v. Eastern, etc., R. Co., 
57 Wis, 430, 15 NW 743, 825. 

16. Cattell v. Lowry, 45 Iowa 478; 
West v. Whitaker, 37 Iowa 598; State 
v. Bissell, 4 Greene (Iowa) 328. 

[a] Full statement of question.— 
An election is not invalidated by 
printing on the ballot a full state- 
ment of the question involved in the 
election. Bras. v. McConnell, 114 
Iowa’ 401, 87 NW 290. 

17. Lippincott v. Pana, 92 Tll. 24; 
Peo. v, Laenna, 67 Ill. 65; Peo. -v. 
Santa Anna, 67 Ill. 57; Gray v. Mount, 
45 Iowa 591. 

[a] General or regular election.— 
Under some statutes the question is 
to be submitted only at a general or 
regular election. Lippincott v. Pana, 
92 Ill. 24 [aff 2 Ill. A. 466]; Gray v. 
Mount, 45 Iowa 591; Yant v. Brooks, 
19 Iowa 87. 

18. Oregon v. Jennings, 119 U.S. 
74, 7 SCt :124,°30 L.. ed. 823+ Peo. vx 


Harp, 67 Ill. 62; Peo. v. Dutcher, 
56 Ill, 144, 

19, St. Joseph Tp. v. Rogers, 16 
Wall. (U._S.) 644, 21 L. ed . 


Griffin v. Inman, 57 Ga. 370; Black 
v. Cohen, 52 Ga, 621; Slack v. Mays- 
ville, ‘ete.; R. Co., 13. B.. Mon. (Ky-.) 
A opatibs wing v. Etobicoke Tp., 22 Ont. 


20. State v. Walker, 85 Mo. 41; 
Orr v. Lawrence County, 75 Mo. 246; 
State v. Holladay, 72 Mo. 499; Webb 
v. Lafayette County, 67 Mo. 353. 

21. Jarrolt v. Moberly, 103 U. S. 
580, 26 L. ed. 492; State v. Walker, 
85 Mo. 41; Orr v, Lawrence County, 
75 Mo, 246; State v. Holladay, 72 
Mo. 499; Webb v. Lafayette County, 
67 Mo. 353. 

22. Peo. v. San Francisco, 27 Cal. 
655; Peo. v. Cline, 63 Il]. 394; Chi- 
cago, etc., R. Co. v. Shea, 67 Iowa 
728, 25 NW 901; Sinnett v. Moles, 
388 Iowa 25; Woolley v. Louisville 
Southern R. Co., 93 Ky. 223, 19 SW 
595, 15 KyL 18. See Truesdell v. 
Green, 57 Iowa 215, 10 NW 6380 (a 
tax which has been voted in aid of 
a railroad company is void and can- 
not be enforced where it was pro- 
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irregularities in conducting the election, which do 
not change the result.?* : 

[§ 4100] bb. Call or Order for, and Notice of, 
Election. An election called before the act author- 
izing it went into effect is void.2* The question by 
whom the election is to be called is a matter of 
statutory regulation,?® and unless it is called by the 
officers designated by the statute it confers no au- 
thority.26 A call or order for an election made 
before statutory conditions precedent have been 
complied with is invalid;?" but where the board 
or officers by whom the election is called are given 
jurisdiction to determine whether the conditions 
precedent have been performed, their order call- 
ing the election is a finding that such conditions 
exist,28 and their action is not subject to collateral 
attack.2® The notice of election should comply with 
statutory requirements®® and contain such state- 
ments as will fairly advise the voters of the object 
of the election. When not required by statute 
the notice need not state the conditions upon which 


the subscription is to be made as specified in the | 


petition for the election.*? ? 

[§ 4101] ce. Qualification and Registration of 
Voters. The provisions of applicable statutes are 
controlling in determining who is entitled to vote** 
and whether registration is necessary.*+ It has been 
held that the election is not invalidated by reason 
of a failure to furnish to the election commissioners 
a certified list of voters,®® nor because the registra- 
tion commissioners styled themselves ‘‘commission- 
- ers of election.’’*® 

[§ 4102] dd. Determination and Certification of 
Result. The manner of determining the result of 
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[§§ 4099-4105 


the election is generally expressly regulated by the 
statutes.*7 If the managers of the election fail to 
certify the result, and their certificate is not made 
exclusive evidence thereof, the result may be deter- 
mined by the officers of the municipality upon whom 
the duty of granting the aid rests.*° 

[§ 4103] ee. Contest of Election. The election 
may be contested by a taxpayer,®® but the munici- 
pality cannot impugn an election which it held and 
for which "it is responsible,*® especially after the 
completion of the railroad for the construction of 
which the aid was voted.*! 

[§ 4104] ff. Second Election. Where there is 
nothing in the statute to indicate that the power 
to grant municipal aid is to be considered exhausted 
after an unsuccessful attempt to exercise it, the 
question of aid may, in case an election does not 
result in favor of the grant, be resubmitted to the 
voters,*” and the same is true where the first elec- 
tion is invalid.4* Also, where the authority of the 
municipality is unlimited, it may, after one election 
has resulted in favor of a grant of aid to a railway 
company, hold a second election for the purpose of 
authorizing a second grant of aid.44 However, 
where a municipal corporation has voted a condi- 
tional subscription to the stock of a railway com- 
pany, it has no power, unless expressly authorized 
by statute, to eall a second election for the pur- 
pose of changing the terms of the subscription.*® 

[§ 4105] c. Conditional Grant or Subscription. 
General authority of a municipality to grant aid 
to, or to subseribe to the stock of, a private’ cor- 
poration includes authority to make a conditional 
subscription or grant of aid,*#® provided the condi- 


cured by means of promises made 
to the voters that it would be en- 
forced only against nonresidents). 

[a] Facts held not to constitute 
fraud, bribery, or corruption.—Davis 
vy. Kendallville, 7 F. Cas. No. 3,688, 
5 Biss. (U. S.) 280; North Benning- 
ton First Nat. Bank v. Arlington, 9 
F, Cas. No. 4,806, 16 Blatchf. 57; 
Illinois Midland R. Co. v. Barnett, 
85 Ill. 313; Hord v. Rogersville, etc., 
R. Co., 3 Head (Tenn.) 208. 


23. I1).—Chicago, etc., R. Co. v. 
Goyer,. 79 Ill. 373: Piatt) v: Reo, 29 
TT 


Ind.—Demaree v. Johnson, 150 Tnd. 
419, 49 NE 1062, 50 NE 376; Scott v. 
Hansheer, 94 Ind. 1; Irwin v. Lowe, 


89 Ind. 540. 
S. C.—Trimmier v. Bomar, 20 S. 
C.. 354. 


Texi—Austin v. Gulf; etc.,.R.-Co., 
45 Tex. 234. 

Wash.—Seymour  v. Tacoma, 6 
Wash. 427, 33 2.1059 

24. State v. Little Rock, etc., R. 
Go, 3t Ark 70125St: Loulsiv. Avex 
ander, 23 Mo. 483. 

25. Young v. Webster City, etc., 
R. Co., 75. Towa 140, 39 NW 234; 
Games v. Robb, 8 Iowa 193; Brown 
v. Tinsley, 21 SW 535, 14 KyL 7465. 

26. Jacksonville, etc., R. Co. v. 
Virden, 104 Ill. 339; Force v. Batavia, 
61 Ill. 99; Young v. Webster City, etc., 
R. Co., 75 Iowa 140, 39 NW 234. 

27. State v. Shreveport, 27 La. 
Ann, 623. 

Petition as condition precedent see 
supra § 4097. 

28. Bell v. Maish, 137 Ind, 226, 36 
NE 358, 1118; Ryan y. Varga, 37 Iowa 
78. 

29. See cases supra note 28. 

30. U. S.—Hill vy. Memphis, 23 Fed, 
872. Laff 134°U.' S.. 198, 10 SCt 562, 
33. Li ed, .887]. 

Ill.—Sampson v. Peo., 141 Ill. 17, 
80 NE 781; Choisser v. Peo., 140 Il. 
21, 29 NE 546; Williams v. Peo., 132 
Tll. 574, 24 NE 647; Windsor v. Hal- 


lett, 97 Ill. 204; Williams v. Roberts, 
88 Ill. 11; Harding v. Rockford, etc., 
R. Co., 65 Ill. 90; Wiley v. Silliman, 
62 Tlk £70: 

Ind.—Demaree v. Johnson, 150 Ind, 
419, 49 NE 1062, 50 NE 376; Hill. v. 
Probst, 120 Ind, 528, 22 NE 664; Cin- 
cua etc., R. Co.,v. Wells, 39 Ind. 
539. 

Iowa.—Kleise v. Galusha, 78 Iowa 
310, 43 NW 217; Johnson vy. Kessler, 
76 Iowa 411, 41. NW 57; Yarish v. 
Cedar. Rapids, ete., R. Co.,°72 Iowa 
556, 34 NW 417; Bartemeyer v. 
Rohlfs, 71 Iowa 582, 32 NW 673; Al- 
Se v. Gaston, 70 Iowa 731, 29 NW 
752. 

Kan.—People’s Nat. Bank y. Po- 
mona, 48 Kan. 55, 28 P 1089. 

Tenn.—Campbell County v. Knox- 
ville, etc., R. Co., 6 Coldw. 598. 


31. Winter v. Montgomery, 65 Ala, 
403; Bras v. McConnell, 114 Iowa 
401, 87 NW (290; MacKenzie v. 


Wooley, 39 La. Ann. 944, 3 S 128. 

32. Wiley v. Silliman, 62 Ill. 170; 
Marshall v. Silliman, 61 Tll, 218. 

33. Hannibal v. Fauntleroy, 105 
U.S. 408, 26 L. ed. 1108; Chicago, etc., 
R. Co, v. Shea, 67 Iowa 728, 25.NW 
901; MacKenzie v. Wooley, 39 la. 
Ann. 944, 3 S 128; Re Dale, 23 Ont. L. 
69, 2 OntWN 574,'18 OntWR_ 360 
[dism app 21 Ont. L. 497, 1 OntWN 
1018, 16 OntWR 349]. ; 

34. Pacific Impr. Co. v. Clarksdale, 
74 Fed. 528, 20 CCA 635; Lippincott 
v. Pana, 92 Ill. 24; Peo. v. Laenna, 
67 Ill. 65; Peo. v. Santa Anna, 67 
Ill. 57; Dunnovan v. Green, 57 Ill. 
63; Peo. v. Dutcher, 56 Ill. 144; Smith 
v. Wilmington, 98 N. C. 343, 4 SE 
489; Graves vy. Seattle, 8 Wash. 248, 
8b AP: L079: 

as. New Orleans v. Cordeviolle, 10 
La. Ann, 732; New Orleans v. De St 
Romes, 9 La. Ann. 573. 

36. Red River Furnace Co. v. Ten- 
nessee Cent. R. Co., 113 Tenn. 697, 87 
Sw 1016. 

37. Austin v. Gulf, ete., R. Co,, 45 


Tex. 234, 
ate Winter v. Montgomery, 65 Ala. 
~ 89. See infra § 4559. 

.40. Arkansas Southern. R. Co. v. 
Wilson, 118 La, 395, 42 S 976. 

41. Arkansas Southern R. Co. v. 
Wilson, supra. 

42. Bish vy. Stout, 77 Ind. 255. 

43. Hodgman vy. Chicago, etc., R. 
Co., 20 Minn. 48. 

44, Coe v. Caledonia, ete., R. Co., 
27 Minn, 197, 6 NW 621. 

45. Peo. v. Waynesville, 88 Ill. 469. 

46. U. S.—Taylor v. Ypsilanti, 105 
U. S. 60, 26 L. ed. 1008. 
Pea Med tui v. Helena, 41 Ark, 

Ill.—Chicago, etc., R. Co. v. Aurora, 


99 Ill. 205; Peo. vy. Holden, 91 Til. 
446; Chiniquy v. Peo., 78 Ill. 570: 
Peo. v. Glann,.70 Til. 232: Peo. ‘vy. 


Dutcher, 56 Ill. 144. 
Ind.— Goddard y, Stockman, 74 Ind, 
400; Bittinger v. Bell, 65 Ind. 445. 
Iowa.—Meeker y, Ashley, 56 Iowa 
etc., 


188,99 NW 124, 
IKkan.—Memphis,  -Comuaye 
Thompson, 24 Kan. 170. 
Me.—Portland, ete., R. Co. v. Hart- 
ford, 58 Me. 28. 


Md.—Baltimore, ete, R. Co. v. 
Pumphrey, 74 Md. 86, 21 A 559. 
Minn.—Coe v. Caledonia, ete., R. 
Co., 27 Minn. 197, 6 NW 621. 
ee ee vy. Meety, 69 Mo. 
Nebr.—Nash v. Baker, 37 Nebr. 713, 
56 NW 376. 
N. Y.—Peo. v. Clark, 53) Barbi‘ 171; 


Cherry Creek vy. Becker, 2 NYS 514 
[aff 123 N. Y. 161, 25 NE 369]; Mat- 
ter of Gorham, 43 HowPr 263. 

Tenn.—Sweeney v. Tennessee Cent, 
R._Co., 118 Tenn. 297, 100 SW: 732. 
des ern ia! v. Albany, 28 Wis. 

Can.—Sorel v. Quebec Southern R. 
Co., 36 Can. S. C, 686, 26 CanLTOce 
Notes 70. 

Que.—Levis v. King, 9 Que. Q. B. 1. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


Tos 


i 


§§ 4105-4109] 


tion is not one prohibited by public policy*’ or incon- 
sistent with the statutes.*® In particular cases, 
certain matters have been held not to be conditions 
precedent ;*° but where municipal subscriptions are 
upon conditions precedent, no liability on the part 
of the municipality arises until performance of such 
conditions.°° Where the grant of aid is conditional, 
and the time for the performance of the conditions 
is specified, the conditions should be performed 
within such time;*! and where no time is fixed within 
which the conditions are to be performed, perform- 
ance must take place within a reasonable time.*” 
It has been held that, where there has been a breach 
of a condition, the municipality may properly sue 
to recover damages therefor®® or to procure an an- 
nulment of the by-law granting the aid.*4 

[§ 4106] d. Rescission.®> A municipal subserip- 
tion to the stock of a railway company may be 
rescinded by consent of the beneficiary,®® or on 
the ground that the company has violated the con- 
tract of subseription,®’ or when nothing has been 
done and no rights of third parties have inter- 
vened.°’ 

[§ 4107] e. Application of Proceeds. Where a 
municipality subseribes for stock of a railroad com- 


pany for the purpose of aiding the construction of | 


a designated section of railroad, but such section is 
completed by the company and paid for out of its 


- 47. Taylor v. Ypsilanti, 
60, 26 L. ed. 1008; Coe v. Caledonia, 62. 
etc. RCo... 27 Minn. 197, 6 NW 621 [a] 

48. Taylor v. Ypsilanti, 105 °U:. s. 
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105 U. S.| valid subscription see supra § 
See cases infra this note. 
-——(1) The muni- 
cipality like any other stockholder is 


Tllustrations. 
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own means, the amount paid by the municipality 
may, as against a contractor with the company, the 
municipality not complaining, be applied to the dis- 
charge of a mortgage debt.>° 

[§ 4108] f. Rights and Liabilities of Municipal- 
ity.°° Generally speaking, a municipal corporation 
which has made a valid® subseription to the stock 
of a railroad company or other private corporation 
has the same rights®? and is subject to the same 
liabilities®* as other subscribers or stockholders.** 
However, a municipality which subscribed for stock 
on the express condition that debentures were to 
be given and accepted in payment of the subserip- 
tion cannot be compelled by a judgment creditor of 
the corporation to pay in money like ordinary stock- 
holders ;°> and a city which has in the exercise of 
statutory authority subscribed to railroad stock and 
appointed directors to represent such stock cannot 
without express authority appoint directors to repre- 
sent an increase of stock derived from a stock divi- 
dend.°° A municipality is not liable on an invalid 
assessment on corporate stock because its council 
has voted to pay the same.®* 

[§, 4109] B. Administration in General, Appropri- 
ation, Warrants, and Payment®’—1. In General. 
Control of the finances of a city is vested by stat- 
ute or charter in the city council;®® but the power 


given is merely authority to administer the finances 
4092. |] Gray. v. ‘York, “10' F. Gas. ‘No. 5;731, 
15 Blatehf. (U. S.) 335; Edwards v. 
Peo., 88 Ill. 340; Illinois Midland R. 
Co. v. Barnett, 85 Tll. 313. (5) Also, 


60, 26 L. ed. 1008; Coe v. Caledonia, 
etc., R. Co., 27 Minn. 197, 6 NW 621. 

49. Lowell v. Washington County 
R. Co., 90 Me. 80, 37 A 869; Sweeney 
v. Tennessee Cent. R. Co., 118 Tenn. 
297, 100 SW 782. 
ae Ark.—Jacks y. Helena, 41 Ark. 

Ind.—Irwin v. Lowe, 89 Ind. 540. 

Kan.—Memphis, ete. R. Co. v. 
Thompson, 24 Kan. 170. 

Minn.—Hinckley v. Kettle River R. 
Co., 70 Minn. 105, 72 NW 885. 

Mo.—Waegner v. Meety, 69 Mo. 150. 

Nebr.—Nash vy. Baker, 37 Nebr. 713, 
56 NW 3876. 

{a] Subscription by other munici- 
palities.—A subscription, conditioned 
upon a like subscription by other mu- 
nicipalities, is invalidated by their 
incapacity to subscribe. Phillips v. 
Albany, 28 Wis. 340. 

[b] Performance held sufficient.— 
Sweeney v.. Tennessee Cent. R. Co., 
118 Tenn. 297, 100 pcb 732; Levis v. 
King, 9 Que. Q. 

Performance of pohdisio te by rail- 
read company see Railroads [36 Cyc 


96]. 

51. Chicago, etc., R. Co. v. Mar- 
seilles, 84 Ill. 145; McManus v. Du- 
duth, sete;,. RK. Co; 51 Minn... 30, 52 
NW. 980. 


5@. Jacks v. Helena, 41 Ark. 213 
[writ ‘of érror dism 115 U.' S::.288, 
62 SCE 39, 29) Li. (ed. 3927. 

538. Missouri, etc.,, R. Co. v. Ft. 
Scott, 15 Kan. 435. 

54 Sorel v. Quebec Southern R. 
Co5 756, 0ans'S. C..:686,, 265 CanLTOcc 
Notes 70. 

55. Cross references: 


Modification of terms at subsequent 
election see supra § 4104 


Suit for annulment of by-law grant- 
ing aid conditionally see supra 
§ 4105. 


56. ‘Troy v. Atchison, etc., R. Co., 
138 Kan, 70. 

57. Butler County v. Northwest- 
ern R. Co., 28 LegInt (Pa.) 52. 


58. Estey v. Starr, 56 Vt. 690. 
59. Myer v. Dupont, 79 Ky. 416, 
3 KyL 36. 


60. Rights and liabilities of rail- 
road company under grant of public 
aid see Railroads [33 Cyc 83]. 

' 61. Rights and liabilities under in- 


directly interested in the conduct and 
management of the affairs of the 
company to the stock of which it has 
subscribed. Hornblower v. Duden, 
35 Cal. 664. (2) It may, through its 
proper officials, vote its stock at 
stockholders’ meetings (Hancock v. 
Louisville,, ete. R. Co., 145. U. S. 
409, 12 SCt 969, 36 L. ed. 755; Kreiger 
v. Shelby County R. Dist., 84 Ky. 
66), (3) and contest the election of 
the officers of the company (Horn- 
blower v. Duden, supra). (4) After 
a municipality has transferred its 
shares of stock in a railroad company 
to another corporation in considera- 
tion of the construction by the latter 
of an extension of the railroad, it 
may, after part performance of the 
contract, release the corporation 
from full performance in considera- 
tion of the construction by the cor- 
poration of another railroad between 
other points. Athens v. Camak, 75 
Ga. 429 

63. French v. Teschemaker, 24 Cal. 
518; Shipley v. Terre Haute, 74 Ind. 
297; Boutte v. Bryant, 10 La. Ann. 
659; and cases infra this note. 

[a] Liability for corporate debts. 
—Municipalities, as stockholders in 
railway companies or other corpora- 
tions, incur the same personal lia- 
bility for the debts of the corporation 
as other stockholders. French vy, 
Teschemaker, 24 Cal. 518. 

[b] A municipality is not released 
from liability on its subscription to 
the stock of a railroad company by 
contracts or transactions of the com- 
pany with other corporations subse- 
quent to the subscription but author- 
ized by law at the time thereof, such 
asi (1),.A lease of the road. Chi- 
cago, etc., R. Co. v. Shea, 67 Iowa 
728, 25. NW 901. (2) A contract. for 
the sale of the road. Southern Kan- 
sas, ete., R. Co. v..Towner, 41 Kan. 
72, 21 P 221; Lynch v. Eastern, etc., 
R. Co., 57 Wis. 4380, 15 NW 748, 825. 
(3) The purchase of a connecting 
road. Illinois Midland R. Co. v. Bar- 
nett, 85 Ill. 3138. (4) Consolidation 
with another company. Harter Tp. 
v. Kernochan, 103 U. S. 562, 26 L. ed. 
411; Menasha v. Hazard, 102 U. S. 
81, 26 L. ed. 88; Hast Lincoln v. Dav- 
enport, 94. U. S, 801, 24 L. ed. 322; 


where the charter of a railway com- 
pany is by the general laws subject 
to amendment, a municipal subscrip- 
tion will be considered as having been 
made with reference to the fact, and 
amendments thereto do not discharge 
the municipality from liability on ‘its’ 
subscription. Reading v. Wedder, 66 
Ill. 80. (6) In the absence of ex- 
press conditions in the subscription, 
delay on the part of the railway com- 
pany in the construction of its rail- 
way does not release the municipality 
from liability on the subscription. 
Sellers v. Beaver, 97. Ind. 111. 

[ec] Compromise of liability.—A 
municipality may, in compromise of 
its liability for the amount of its 
subscription, surrender its stock to 
the company, whereby its liability is 
reduced to the payment of a less 
amount upon its original subscrip- 
tion. Cairo v. Zane, 149 U. S. 122, 13 
SCt 8038, 37 L. ed. 6738; Peo. v. San 
Francisco, 27 Cal. 655; Peo. v. Coon, 
25 Cal. 635;. Troy v. Atchison, ete., 
Ra Goons L3y kcanvgao: 

64. Rights and liabilities of stock- 
holders generally see Corporations 
§§ 1264-1798. 

65. Higgins vy. Whitby, 20.U. C. 
Q.,. Bi 296: 

66. Wheeling v. Baltimore, 29 F. 
Cas. No. 17,502, 1 Hughes 90. 

67. Pike v.. Bangor, etc., R.. Co., 
68 Me. 445. 

68. Duty of municipal officers to 
account for municipal assets see su- 
pra §§ 1213-1220 in 43 C. J. 

[a] In California the Street Open- 
ing Act provision requiring the coun- 
cil to transfer the cost to a special 
improvement fund was held not in 
conflict with Los Angeles Charter 
(Street Opening Act § 30, as amended 
by St. [1925] p(244 §.6). Frank v. 
Maguire, 257 P 515. 

69. Hover v. Peo., 17 Colo, A. 375, 
68 P 679; Peo. v. Hummel, 215 Ill. 
71, 74 NE 78; Schwartz v. Chicago, 
223 Ill. A. 184; Portland v. State 
Bank, 107 Or. 267, 214 P 813; Capps 
v. Citizens’ Nat. Bank, (Tex. Civ. A.) 
134 SW 808. And see State v. Goetz, 
24 Minn. 114, 116 (‘the ‘council’ ‘of 
the village, consisting of the presi- 
dent, the three trustees, and recorder, 
is by section 17, of the act of 1875, 
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of the city in accordance with law.7° A statute 
intended to place all cities on a sound financial 
basis so far as it is possible to do so by legis- 
lation’! should be interpreted so as to effectuate 
its purpose.7? Also, a statute dealing with mu- 
nicipal finance commonly carries with it an impli- 
cation that all other provisions of law are to yield 
to its terms.7? The courts will not hear any com- 
plaint from strangers of the mismanagement of 
municipal funds.** 

Fiscal year. Where a statute fixes the commence- 
ment of the fiseal year of a village,’® but also con- 
fers power upon the village board to change the 
date,”* the only way which the change may be ef- 
fected by the board is by the passage of a valid 
ordinance for that purpose."? 

Reports and statements of officers. Official state- 
ments and reports of fiscal conditions constitute the 
proper basis for administrative or legislative ac- 
tion, when made by officers thereunto duly author- 
ized,7® and in the manner and form required by 
law.79 

Investigation of expenditures. In some jurisdic- 
tions the statutes provide for the summary investi- 
gation of municipal expenditures by experts ap- 
pointed by the courts.®° 

[§ 4110] 2. Adjustment of Accounts with Other 
Political Bodies.*t State funds are frequently col- 
lected by municipal officials,®? and when, under the 
method of collection or receipt by municipal offi- 
cers of state and county taxes due on property 
within municipal boundaries, collection thereof is 
made at the same time with municipal taxes and the 
moneys deposited in a common account, the quota of 
state and county taxes has preference of payment 
out of such fund.®? <A fiseal officer of a municipal- 
ity having only ministerial functions as to the pay- 
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ment of state taxes has no power to withhold 
payment thereof** or raise objections of irregularity 
and informality in their assessment and collection.*° 


‘The legislature sometimes provides by a general or 


special law a method of adjustment of local taxes 
between municipalities and counties by their official 
representatives,*® but their failure to perform such 
function does not effect a waiver or estoppel of mu- 
nicipal right’? nor does a county’s retention of mu- 
nicipal taxes even with municipal consent have such 
effect.88 The treasurer of a municipality has no 
authority to assign a warrant drawn in his favor 
by.a county auditor on the county treasurer for 
funds due the municipality,8® nor can payment be 
legally made by the county treasurer of the war- 
rant to any person but the duly authorized officer 
of the municipality.°° Some statutes authorize the 
county treasurer to collect special city assessments 
and turn over the amount collected to the city;%* 
but the county is not liable to the city for a short- 
age in the money turned over where liability is not 
imposed upon it by statute®? and it has not received 
either the money diverted®? or a resulting benefit 
therefrom.®°* On the other hand it is held that if 
school trustees are lawfully entitled to a portion of 
moneys paid to a city, and properly received and 
placed in its treasury as city funds, the city, 
and not the treasurer,®® holds such portion as trus- 
tee, the treasurer owing no duty or allegiance to 
the .trustees.°’ Some statutes provide for an ap- 
portionment by commissioners among cities and 
towns constituting a metropolitan park district of 
the annual payments required to reimburse the state 
for the cost and maintenance of certain parks and 
improvements in the district. | 

[§ 4111] 3. Funds*°—a. Collection and Custody.' 
The treasurer or other chief fiscal officer of a mu- 


188 4109-411) 


expressly made a board to audit all 
accounts payable by the village, and 
by section 2 moneys are to be paid 
only on the written order of the 
president, attested by the recorder, 
so that the control of all finances be- 
longs to the village officers as 
such”). 

70. Peo. v. Hummel, 215 Ill. 71, 
75, 74 NE 78. 

“The general power of control of 
the finances and property of the mu- 
nicipality must be vested in some 
body or official, and the power thus 
given is not unrestrained authority 
to control the property or revenue ac- 
cording to the personal inclination 
of the authorities, or even according 
to their personal judgment, but to 
apply, control and dispose of the 
municipal finances and property in 
accordance with law. The power 
given is merely authority to legally 
administer the finances and property 
of the city.’’ Peo. v. Hummel, supra. 

71. Decatur v. Peabody, 251 Mass. 
82, 146 NE 360. 

72. Decatur v, Peabody, supra. 

73. Decatur v. Peabody, supra. 

74 Silver v., Tobin, 28 Fed. 545. 

75. Peo. v.. Wabash R. Co., 296 Ill, 
527, 129 NE 826. 

76. Peo. v. Wabash R. Co., supra. 

77. Peo. v. Wabash R. Co., supra; 
Peo. v. Chicago, etc:., R. Co., 257 Ill. 
208, 100 NE 502. 

78. Vose v. 64 Me. 
229; Bullitt v. Philadelphia, 19 Pa. 
Dist. 1091; Laird v. Greensburg, 8 
Pa, Co. 621. 

Budgets infra 
§ 4120. 

79. Osterhoudt v. Rigney, 98 N. 
Y. 222; Peo. v. Wright, 68 Hun 264, 
22 NYS 961. 

80. See statutory provisions; and 
Park Ridge v. Reynolds, 73 N. J. 


Frankfort, 


or estimates see 


L. 116, 62 A 190; Matter of Hastches- 
ter, 53 Hun 181, 6 NYS 120. 

81. Adjustment of accounts of 
county with other governmental divi- 
sions see Counties §§ 292-295. 

82. Louisville v. Com., 4 Metc. 
(Ky.) 63; Louisville v. Com., 9 Dana 
(Ky.) 70; Rahway Water Comrs. v. 
Brewster, 42 N.\ J. Ly, ‘1263 Peo. -v. 
Myers, 13 NYS 182 [aff 126 N. Y. 
639 mem, 27 NE 411 mem]. 

83. Rahway Water Comrs. _ v. 
Brewster, 42 N. J. L. 125; Bayonne v. 
State, 41 N. J. L. 368. 

[a] Warrants but not bonds are 
treated as cash, where they are re- 
ceived in payment of taxes and state 
and county taxes are payable out of 
the first money collected. Sheridan 
v. Rahway, 44 N. J, L. 587. 

84. Peo. v. Myers, 13 NYS 182 
[aff 126 N. Y. 639, 27 NE 411]. 

85. Peo, v. Myers, supra. 

86. See statutory provisions; and 
Logan County v. Lincoln, 81 Ill. 156; 
Richardson v, Boske, 111 Ky. 893, 64 
SW 919, 23 KyL 1209. 

[a] Charter provisions repealed 
by general statute.—Buffalo v. Neal, 
86 Hun 76, 88 NYS 346; Green County 
v. Monroe, 55 Wis. 175, 12 NW 472. 

{b] Charter provisions not re- 
pealed by general statute.—Walworth 
County v. Whitewater, 17 Wis. 193. 

[c] “Unpadd taxes” in Rev. St. 
§ 1114, regulating settlements be- 
tween town and county treasurers, 
includes unpaid special assessments 
for street improvements. Sheboygan 
County v. Sheboygan, 54 Wis. 415, 
11 NW 598. 

Apportionment of road tax bhe- 
tween county or township and city 
or village see Highways § 500. 

87. Logan County v. Lincoln, 81 
Ill. 156. 

88. Iowa City v. Johnson County, 


(lowa) 61 NW 995, 
89. Holtsclaw v. State, 46 Ind. A. 
238, 92 NE 121. 
90. Holtsclaw' v. State, supra. 
91. See Fargo v. Cass. County, 35 
N..D. 372, 160 NW 76. 
92. Fargo vy. Cass County, supra. 
93. Fargo v. Cass County, supra. 
94. Fargo v, Cass County, supra. 
95. oes: St. Louis v.:Launtz,. 20 
96. East St. Louis v. Launtz, su- 


97. East St. Louis v. Launtz, su- 


» See In re Metropolitan Park 
Comrs., 209 Mass. 381, 95 NE 866. 
{a] “The commissioners are 
clothed with a wide discretion as to 
the considerations which should 
guide them in making the apportion- 
ment, It is to be made in such a 
manner as they may deem just and 
equitable. Their reasonable deter- 
mination and not that of the court 
is to prevail. It is conceivable that 
cases might arise where such a gross 
miscalculation or mistake as to facts 
or law might have been made as 
would require the rejection of the 
award. The discretion of the com- 
missioners’ is not arbitrary or dicta- 
torial, but judicial. ...So long as 
they proceed within their powers, and 
act reasonably and violate no con- 
stitutional guaranty, their determi- 
nation will not be disturbed.” In re 
Metropolitan Park Comrs., 209 Mass. 
381, 384, 95 NE 866. 
99. Cross references: 
Mismanagement of funds generally 
see supra § 4109. 
Sinking funds see infra §§ 4215-4218, 
1. Cross references: 
Liability of municipal officers for loss 
oF Chis see supra § 1216 in 43 


: aT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nicipal corporation is charged with the duty of 
receiving revenues to which it is lawfully entitled. 
The word ‘‘custody,’’ as used in a statute relating 
to the custody of money belonging to a municipal 
corporation, means immediate charge and_ control 
under the law,® and not the final and absolute con- 
trol incident to ownership. An ordinance in eon- 
flict with a statute relating to the custody of munici- 
pal funds is void.5 A contract provision as to the 
time when a private corporation shall pay a speei- 
fied sum into the city eh ati will be given effect.® 

Deposit of funds. Municipal funds may’ and, 
when so required by law, must® be deposited in a 
bank. The depositary may be designated by the 
council® or the mayor and council,!® unless a desig- 
nation by the treasurer is expressly required by 
statute.+_ A foreign corporation cannot legally act 
as a depositary of funds under control of the city 
treasurer.‘? An ordinance requiring the depositary 
to give seeurity will be given effect where it does 
not contravene any constitutional or statutory pro- 
vision.1* Under some statutes, a city depositary 
must keep separate the funds of the city!* in order 
that it may know that the fund on which a treas- 
urer’s check is drawn is sufficient to meet the 
check.1° Payments into a depositary of money col- 
lected from special assessments against abutting 


property for local improvements may be provided: 


for by contract,'® but is not within charter provi- 
sions relating to the deposit of public funds or 
moneys belonging to the ecity.17 

Payment of fines to town or city see [a] 


Fines, Forfeitures, and Penalties} L. 
40 municipal and 
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Repeal of other statutes.—|2 AmlDLRec 724; North 
(1909) c¢ 122 § 38, providing that 
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[§ 4112] b. Loan or Investment.‘’% Surplus 
money in a municipal treasury, not appropriated for 
immediate payment, may be loaned or invested by 
the municipality, until needed for municipal use,}8 
at any lawful rate of interest which may he agreed 
upon,’ and a borrower will not be heard to set up 
the want of corporate power to make his loan.?? 
A municipal officer who is bound to deposit the pub- 
lig money in some bank? may contract with the 
bank that it shall pay interest on the deposit for 
the benefit of the municipality ;?? but a bank is not 
bound to pay interest on such deposit unless it is 
so agreed.*? The fact that a municipality through 
its officers holds possession and control of notes 
given by one of them for an unauthorized loan of 
the municipal money to himself will not operate 
as a ratification of the loan.?* 

[§ 4113] ce. Apportionment.?® Charter or statu- 
tory provisions that municipal revenue shall be ap- 
portioned by the council to the different municipal 
funds?® should be complied with.?? 

[§ 4114] d. Disbursement.?§ An ordinance relat- 
ing to the disbursement of municipal funds is valid 
where it falls within the scope of powers conferred 
or duties imposed by charter or statute?? and is not 
in conflict with any charter or statutory provision.*° 
Municipal funds must be disbursed through publie 
officers,*+ and not through private agencies.22 A 
disbursing officer may pay out municipal funds only 
as authorized by law,?? and a void ordinance affords 


Gwillimbury 
ve Moore, 15° Ui. Co.C.: BR, 445. 
county treasurers 20. Adelphi v. Swinhart, 3 Oh. 


§ 40. 

2. Clinton v. Clintonia, 3 Ill. A. 
36; McFarland v. Peo., 2 Ill. A, 615; 
Terr. v. Matson, 16 N. M. 135, 113 P 
816; Wenk v. New York, 171 N. Y. 
607, 64 NE 509; State v. Bremen, 
(Oh.) 156 NE 134. 

3. Terr. v. Matson, 16 N. M. 135, 
13 TP 116; 

4. Terr. v. Matson, supra. 

5. Tampa v. Salomonson, 35 Fla. 
446, 17 S 581. 

6. St. Louis v. Terminal R. Assoc., 
Mo. 364, 109 SW 641. 

7. El Paso v. Two Republics L. 

, (Tex: Civ. A.): 278 SW 231. 
{a] City,tax collector may deposit 
money in a bank pending a weekly 
settlement with the city treasurer. 
El Paso v. Two Republics L. Ins. Co., 
(Tex. Civ. A.) 278 SW 231. 

Depositaries of public moneys gen- 
erally see Depositaries §§ 42-91. 

Interest on deposit see infra § 4112. 

8. Pocatello v. Fargo, 41 Ida. 432, 
242 P 297; State v. Bowers, 26 Oh. Cir. 
Ct. 326 [aff without op 70 Oh. St. 
423, 72 NE 1155]; Trudel vy. Hull, 24 


Que. Super, 285. 
Mandamus to compel: 
Deposit of funds see Mandamus 
§. 391. 
Selection of depositary see Man-. 
damus § 391. 
9. Babcock v. Rocky Ford, 25 
Colo. GA.t 312, 137.4. Bo 899 59 (Smith. iv, 


Winder, 22 Ga. A. 278, 96 SE 14. 

[a] Permissive statute. — Under 
Rev. St. (1908) § 6639, requiring a 
city treasurer to keep all money in 
such place of deposit as may be des- 
ignated by ordinance, the word “may” 
is not equivalent to ‘must’ or 
“shall,” and the city council may 
elect whether it will designate a de- 
positary, and thus take the risk of 
relieving the treasurer and his bonds- 
men from liability in case the de- 
positary should fail, or hold him as 
an insurer, and decline’*to make such 
designation. Babcock v. Rocky Ford, 
25 Colo. A 312, 137 P 899. 

10. Interstate Nat. Bank v, Fer- 
guson, 48 Kan. 732, 30 P 237. 

11. Terr. v. Matson, 16 N. M. 135, 
1138 P 816. ; 


shall designate depositaries in which 
the funds coming into their hands 
shall be kept, is repugnant to and 
repeals Comp. L. (1897) § 2424, pro- 
viding that the city treasurer may 
be. required to keep all moneys in 
his hands belonging to the corpora- 
tion in such place of deposit as may 
be designated by ordinance. Terr. 
v. Matson, 16 N. M. 135, 113 P 816. 

12. State v. Hankinson, 53 N. D. 
346, 205 NW 995. 

13. Portland v. State Bank, 107 
Or. 267, 214 P 813. 

Security for deposit of public 
funds generally see lDepositaries 
§§ 54-65. 

14. See Texas Electric, etc., Co. 
v. Vernon, (Tex. Civ. A.) 266 SW 


600. 

15. Texas Electric, etc., Co. v. Ver- 
non, supra. 

16. Seattle v. Stirrat, 55 Wash. 


560, 104. P 834, 24 LRANS 1275, 
17. Seattle v. Stirrat, supra, 
174%. Loan to municipality 

supra § 4088. 

18. Ida.—Pocatello v, 

Ida. 482, 242 P 297. 
Ky.—Richardson v. Ashland Bd. 

of Education, 208 Ky. 464, 271 SW 

549. 

Mass.—Foote v. Salem, 14 


87. 
. H.—Holderness y. Baker, 44 N. 

H. 414 (recognizing rule). 

N. Y.—Spaulding v. Arnold, 6 NYS 
336 [aff 125 N. Y. 194, 26 NE 295]. 

Oh.—Hillsborough, ete., R. Co. v. 
Cincinnati, 5 Oh, Dec, (Reprint) 122, 
2 AmLRec 724. 

Tex.—Scheussler vy. Mason, (Civ. 
A.) 28 SW 42. But compare Bon- 
ham; .v. jTaylor, 81 Tex. 59, 16 SW 
555 (holding otherwise as to a spe- 
cial fund raised by borrowing and 
not by taxation for a sinking fund, 
no power to loan money other than 
a sinking fund having been conferred 
on municipal corperations existing 
under a general law). 


see 


Fargo, 41 


Allen 


Que.—Marchand v. Daveluyville, 
31, Que. K, B. 321. 
19. Hillsborough, etc., R. Co. v 


Cincinnati, 5 Oh. Dec, (Reprint) 122, 


Dec. (Reprint) 551; Scheussler v. Ma- 
son, (Tex. Civ. A.) 28 SW 42. 

21. See supra § 4111. 

22. New York v. National Broad- 
way Bank, 10 NYS 555 [aff 126 N. Y. 
665, 27 NE 555]. 

23. New York v. Tradesmen’s Nat. 
Bank, 11 NYS 95 [aff 126 N. Y. 665, 
27 NE 555]. 
ies Holderness v. Baker, 44 N, H. 
414, 

» 25. Cross references: 
Apportionment: 
Among several municipalities see 
supra § 4110. 

As appropriation see infra § 4118. 

Budgets or estimates see infra 


Mandamus to compel apportionment 
see Mandamus § 390. 

26. See charter and statutory pro- 
visions. 

27. Mahoney y. San _ Francisco, 
(Cal.) 257 P 49; San Francisco v. 
Broderick, 111 Cal. 302, 43 P 960; 
Fay v. Wood, 65 Mich. 890, 32 NW 
614; State v. Smith, 11 Wis. 65. 

28. Oross references: 

Payment of indebtedness generally 
see infra § 4124. 

Personal liability of municipal offi~ 
eers for wrongful disbursements 
see supra § 1206 in 43 C. J. 

29. Henniger v. Memphis, 120 
Tenn. 555, 111 SW 1115. 

30. Henniger v. Memphis, supra, 

31. Atty.-Gen. v. Lowell, 246 Mass. 
812, 322, 141 NE 45; State v. Hankin- 
son, 53 N. D. 346, 205 NW 995; State 
v. Bremen, (Oh.) 156 NE 134. 

“The present statutory plan re- 
specting the government of cities and 
towns shows that public moneys 
must be disbursed through public 
officers and not through private agen- 
cies. It is apparent from the his- 
tory of municipal government in this 
Commonwealth that that has always 
been the general legislative policy 
under the Constitution.” Atty.-Gen. 
v. Lowell, supra. 

32. Atty.-Gen. v. Lowell, supra. 

83. Ealer v. Millspaugh, 32 La. 
Ann. 901; State v. Bremen, (Oh.) 156 
NE 134; Todd v. Patterson, 55 Pa 
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him no legal protection;** but a city may not refuse 
to disburse money in its treasury, on the ground of 
doubt of its power to make the levy which brought 
Teng 

[§ 4115] e. General or Special Funds—(1) What 
Constitutes. Some statutes classify village funds*® 
and specify the moneys of which each shall be com- 
posed.27 A general fund of a municipality may be 
composed of such revenues from enumerated sources 
as a valid charter or statutory provision requires 
to be eredited to the fund,®® or of all money com- 
ing into the treasury which is not required by stat- 
ute or otherwise to be kept in a special fund and 
applied to a particular purpose.*® Whether a fund 
is a special fund,*® and if so what is the nature, 
purpose, and extent of its dedication,*t is deter- 
mined by the statute or ordinance under which it 
is raised or held. Some statutes or charters provide 
that the current expense fund of a municipality 
shall be made up of all money paid into the treas- 
ury which is not assigned or set apart to some other 
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[§§ 4114-4116 


specially created fund.*? Current funds include the 
surplus or profits arising from the sale of water 
after the payment of the expenses of maintaining 
the waterworks system ;** and some statutes or char- 
ters provide that all money received from rents, 


fines, and dues in the water and light department - 


shall be credited to the current expense fund.*+ A 
municipal corporation has no power to create a fund 
for a purpose prohibited by charter or. statute.*° 

[§ 4116] (2) Use. General municipal funds may 
be used, applied, or expended for any lawful mu- 
nicipal purpose,*® but not for the purpose of pay- 
ing additional compensation to an officer for certain 
service, where he is expressly prohibited by statute 
from receiving such compensation.47 Special mu- 
nicipal funds, which are dedicated by express statu- 
tory provision or by the act of a municipal council 
or board, duly authorized, to a specific municipal 
object, may, not be diverted either directly or in- 
directly to any other purpose ;*® whenever diversion 


496; Com. v. Gingrich, 21 Pa. Super. 
286; Com, v. Gingrich, 22 Pa. Co. 244. 

{a] An appropriation for a library 
has been held to be disbursable in 
accordance with the judgment of the 
library board of directors and not dis- 
bursable only in equal monthly di- 
visions. Brooklyn Public Library v. 
Craig, 201 App. Div. 722, 194 NYS 715. 

34. Herzo v. San Francisco, 33 Cal. 
134. 

35. School Directors v. Shreveport, 
47 Lia. Ann. 21, 16 S 563. 

36. See Matter of Monticello, 123 
Misc. 556, 205 NYS 839 [aff 211 App. 
Div. 826 mem, 829 mem, 206 NYS 970 
mem]. 


37. See Monticello, 


Matter of 
i . Southern California 
Gas Co., 198 Cal. 278, 245 P 178. 

[a] Interest received on bank de- 
posits.—Under a valid charter provi- 
sion requiring interest on bank de- 
posits to be credited to the “general 
budget fund,” it is proper to pay into 
the general fund interest received on 
a deposit in a bank on money consti- 
tuting a bond fund pending final de- 
termination of a controversy as to 
the validity of the bonds. Marr v. 
Southern California Gas Co., 198 Cal. 
278. 245 P 178. 

38. Twitchell v. Spokane, 55 Wash, 
86, 104 P 150, 183 AmSR 1021, 24 
LRANS 290. 

40. La.—State v. Board of Liqui- 
dation, 51 La. Ann. 1849, 26 S 679; 
Barber Asphalt Pav. Co. v. New Or- 
leans, 43 La. Ann, 464, 9 S 484; State 
v. New Orleans, 32 La. Ann, 268; 
New Orleans v. Louisiana Branch 
State Bank, 10 La, Ann. 762. 

Md.—Callaway v. Baltimore, 99 Md. 
315; bi 2AC Col, 

Mass.—Hennessey v. New Bedford, 
153 Mass. 260, 26 NE 999. 

Mich.—Peo. v. Bay City, 36 Mich. 


186. 

Nebr.—State v. Cobb, 44 Nebr. 434, 
62 NW 867. 

N. Y.—Locke v. Buffalo, 97 App. 


Div. 4838, 90 NYS 550; McKane v. 
Voorhies, 19 NYS 141. 

Pa.—Drhew v. Altoona City, 121 
Pa. 401, 15 A 6386. 

41. See cases supra note 40. 

42. See State v. Mcllraith, 113 
Minn. 237, 129 NW_ 377. 

43. Crouch v. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. 

‘Transfer of surplus from one fund 
to another see infra § 4117. 

44. State v. Mcllraith, 113 Minn. 
237, 129 NW 377. 

45. Chicago v. Brede, 121 Ill. A. 
562 [aff 218 fll. 528, 75 NE 1044]. 

46. Ky.— Overall vy. Madisonville, 
125 Ky. 684, 102 SW 278, 31 KyL 278, 
12 LRANS 4383. 

Me.—Ayer v. Bangor, 85 Me. 511, 


20 A 528. 

N. J.—State v. Hammonton, 38 N. 
J. L. 430, 20 AmR 404. 

Pa.—Bullitt v. Philadelphia, 19 Pa. 
Dist.) 1091. 

Tex.—Longview v. Capps, (Civ. A.) 
123 SW 160. - 

Wash.—Twitchell vy. Spokane, 55 
Wash, 86, 104 P 150, 133 AmSR 1021, 
24 LRANS 290; State v. Snodgrass, 1 
Wash. 305, 25 P 1014; Metcalfe v. 
Seattle, 1 Wash. 297, 25 P 1010. 

Wis.—Eau Claire v. Hau Claire 
Water Co., 1387 Wis. 517, 119 NW 555. 

{a] Rule applied.—(1) Where a 
statute provides that one half of a 
tax on the business of foreign fire in- 
surance companies shall be paid by 
the state to the treasurers of the sev- 
eral cities in proportion to the tax 
derived from each, but does not con- 
tain any direction or intimation that 
the amount paid to a city shall be 
appropriated to any particular pur- 
pose, a city may use it in its discre- 
tion for any lawful purpose. Fire- 
men’s Relief Assoc. y, Scranton, 217 
Pa. 585, 66 A 1103. (2) Taxes im- 
posed for general revenue, and not 
for special funds, may be used to 
pay for the acquisition of necessary 
public easements or roadways. Long- 
view v. Capps, (Tex. Civ. A.) 123 SW 
160. (3) Money not raised or ap- 
propriated for any specific purpose 
may be used to pay the salary and 
expenses of a building commission. 
Ford. v. Bayonne, 87 N. J. L. 298, 93 
A 591. (4) A city holding a fund 


in general trust with specific direc- |], 


tion as to the application of the in- 
terest may, by payment of the inter- 
est for the designated object, use the 
principal for any municipal purpose. 
Ayer v. Bangor, 85 Me, 511, 27 A 523, 

[b] Providing a water supply is a 
legitimate city purpose, for which the 
general fund may be used, in the ab- 
sence of charter restriction. Eau 
Claire v. Eau Claire Water Co., 137 
Wis. 517, 119. NW 555. 

Purposes for which municipality 
may incur expenditures see supra 
§§ 4031-4046, 

47. McCalla v. Rockdale, 112 Tex. 
209, 246 SW 654. 

48. U. S.—Hart v. New Orleans, 12 
Fed. 292. 

Cal.—Higgins v. San Diego, 131 Cal. 
Ho) 63 P 470; Peo. v. Swift, 28 Cal. 


gyi Water Comrs. v, Hall, 98 Ill. 
Towa.—Rice v. Walker, 44 Iowa 458, 
La.—State vy. Pilsbury, 30 La. Ann. 


705. 
Md.—Baltimore vy. Williams, 124 
River, 239 


Md. 502, 92 A 1066, 
Mass.—Cook y. Fall 

Mass, 95, 131 NE 345 (recognizing 

rule), 


Mich.—Vossen v. St. Clair, 148 
Mich. 686, 112 NW 746. 

Mo.—State v. Willow Springs, 183 
SW 589. 

Mont.—Glendive First Nat. Bank y. 
tno County, 74+Mont, 439, 240 P 


N. J.—Loudenslager vy. Atlantic 
City, 80. N. J. L. 658, 77 A 1060 [aff 
82 N. J. L. 530, 81 A 1134]; Hoboken 
v. Ivison, 20 N. J. L. 65. 

N. Y.—Peo. v. Wilson, 46 Hun 134, 
10 NYS 743; Matter of Monticello, 
123 Misc. 556, 205 NYS 839 [aff 211 
App. Div. 826 mem, 829 mem, 206 
NYS 970 mem]; American Metal Ceil- 
ing Co. v..New Hyde Park Fire Dist., 
91 Misc. 236, 154 NYS 661 [mod on 
other grounds 172 App. Div: 763, 158 
NYS 11, 172 App. Div. 774, 159 NYS 
648]; McKane v. Voorhies, 19 NYS 
141; Peo. v. Lathrop, 19 HowPr 358. 

Oh.—Cincinnati v. Roettinger, 105 
Oh. St. 145, 137 NE 6 [aff 16 Oh. A. 
273]; Daley v. Board of Public 
Works, 9 Oh, Dec, (Reprint) 118, 11 


‘CinecLBul 25 [aff 9 Oh. Dec. (Reprint) 


256, 11 CincLBul 320]. 

Or.—Butler v. Ashland, 113 Or. 174, 
232 P 655 (recognizing rule). 

Pa,—Wolff Chemical Co. y. Phila- 
delphia, 217 Pa. 215, 66 A 344; Wake- 
lin v. Philadelphia, 21 Pa. Dist. 39. 

Tenn.—Board of Park, Comrs, v. 
Nashville, 134 Tenn. 612, 185 SW 694. 

Tex.—Texas Electric, ete, Co. v. 
Vernon, (Civ. A.) 266 SW 600. 

Wash.—Quaker City Nat. Bank v. 
Tacoma, 27 Wash. 259, 67 P 710. 

W. Va.—State v. Philippi, 80 W. Va. 
437, 92 SE 725 (recognizing rule). 

Wis.—Miller v. Milwaukee, 182 Wis. 
549, 196 NW 235. 

[a] Rule applied.—(1) In view of 
the maxim “expressio unius est ex- 
clusio alterius,” a statute providing 
that, “after paying the expenses of 
conducting and managing the water- 
works, any surplus therefrom may be 
applied to the repairs, enlargement 
or extension of the works or of the 
reservoirs, the payment of the inter- 
est of any loan made for the con- 
struction or for the creation of the 
sinking fund for the liquidation of 
the debt,” precludes the city from 
using surplus funds for fixed charges 
and current expenses of the city. 
Cincinnati v. Roettinger, 105 Oh. St. 
145, 137 NE 6 [aff 16 Oh. A. 273]. (2) 
Where, under an act of the legisla- 
ture, a fund is produced by the levy 
of a tax for grading and completing 
a street, damages suffered by a la- 
borer employed in the work on ac- 
count of the negligence of the super- 
intendent cannot be paid out of such. 
fund. Daley vy. Board of Public 
Works, 9 Oh, Dec. (Reprint) 118, 11 
CincLBul 25 Laff 9 Oh. ec. (Re- 
print) 255, 11 CineLBul 320]. 
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is threatened, it may be enjoined*® at the instance 
of those entitled to the fund,®® and no misapplica- 
tion of a special fund can hinder or defeat the 
right of creditors to be paid therefrom.*! All law- 
ful obligations of a municipality are payable from 
its general fund in the absence of some special 
provision calling for payment from some other 
fund.®? On the other hand a claim, debt, or expense 
payable out of a special fund is payable only out 
of such fund,®* and not out of a general fund*4 
or another special fund;°® but a city may become 
liable for payment out of its general fund where 
it has failed to pursue its authority to raise money 
by the sale of bonds.°* A municipality having 
the custody and disposition of a special fund has 
a discretion in its expenditure only within the re- 
quirements and provisions of law.57 Under some 
statutes a gross sum provided for a municipal de- 
partment may be expended by the department com- 
missioners as they see fit,°>® provided they confine 
their expenditures to the objects specified in the 
statute.>® 

A current expense fund may be used, under some 
circumstances, to pay the expenses of a particular 
department,°° but not to pay the cost of construct- 
ing a city hall*! or, where it is inadequate to pay 
current expenses, to pay other indebtedness.°? 

Current funds or revenues. Where a city owning 
an electric light plant has a surplus of electricity 
remaining after discharging its public duty, it may 
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expend current funds to put that power in use so as 
to supply electricity to its citizens for private use.*% 
However, as against a judgment creditor whose judg- 
ment is payable only from the surplus of current 
revenues above current expenses, a city is without 
right to use its current revenues for the erection 
of public buildings** where it has statutory au- 
thority to issue bonds for this purpose.*® Under 
some constitutional, statutory, or charter provi- 
sions, municipal debts incurred in a certain fiscal 
year are payable primarily out of the revenue for 
that year,°® and the revenue of the current year 
cannot be applied to the satisfaction of obligations 
incurred in a preceding year,®? at least while there 
are legal outstanding obligations of the current 
year ;°> and it is likewise held that the moneys 
in a special fund for a particular fiscal year can 
be used for no other purpose than the payment of 
the legitimate claims chargeable against the fund 
and arising during that year®® until all such claims 
have been met and extinguished;’° but the charter 
provisions of some municipalities do not preclude 
the payment from the revenue of the year of debts 
and liabilities incurred in a preceding year."* 

A contingent fund may be expended for any legiti- 
mate municipal purpose,’? such as advertising the 
city,”? reimbursing an official for expenses incurred 
in securing legislation,“* and paying accountants for 
auditing the city’s books." 

Refund. Some statutes provide that, where the 


[b] Particular use, application, or 
expenditure held proper.—Marr  v. 
Southern California Gas Co., 198 Cal. 
278, 245 P 178; Cook v, Fall River, 
239 Mass. 95, 1381 NE 345; Peo. v. 
Miller, 68 Mise. 445, 124 NYS 368; 
State v. Columbus, 21. Oh. A. i, 153 
NE 174; Butler v. Ashland, 113 Or. 
174, 232 P 655. 

{c] Park fund is to be applied to 
park purposes only and cannot be di- 
verted to the payment of the general 

city government. 
Baltimore v. Williams, 124 Md. 502, 
92 A 1066. 

49. Weik v. Wausau, 143 Wis. 645, 
128 NW 429. 

Injunction against improper dispo- 
sition of public moneys generally see 
Injunctions § 423. 

50. Rice v. Walker, 44 Iowa 458. 

Injunction at instance of taxpayer 
See infra § 4577. 

51. State v. Pilsbury, 30 La. Ann. 
705; Chaffee v. Granger, 6 Mich. 51; 
Quaker City Nat. Bank v. Tacoma, 
27, Wash. 259, 67 P 710. 

[a] Providing funds second time. 
—A municipal corporation may and 
should provide funds a second time 
for the payment of a valid debt 
against it, where the funds first pro- 
vided therefor have been diverted by 
it to other public purposes. State 
pO Ale 80 W. Va. 487, 92 SH 
72 


52. State v. Irwin, 74 Wash. 589, 
134 P 484, 1385 P 472. 

[a] Purchase price of property.— 
“It must be regarded as elementary 
law that when a municipality is given 
power to purchase property for some 
Specific purpose... it necessarily 
follows that the purchase price of 
such property becomes a charge upon 
the general fund of such city, in the 
absence’ of some special provision 
calling for payment from some other 
fund.” State v. Irwin, 74 Wash, 589, 
598, 184 P 484, 185 P 472. 

53. Brooks v. San Luis Obispo, 109 
Cal: 50, 41 P 791; Uhler v. Olympia, 
87 Wash, 1; 151 P 117, 152 P 998; 
State v. Lamprey, 57 Wash. 84, 106 
P 501. See Ott Hardware Co. v. 
Holmberg, 32 Cal. A. 229, 162 P 911 
(recognizing the rule where the fund 
is created by authority of law, but 
deeming it inapplicable where a so- 


expenses of the 


called fund is created by a city for 
its own convenience and not by direc- 
tion of law). 

[a] Municipal officer is not bound 
by act of his predecessor in ordering 
payment from a fund not applicable 
to the purpose. Peo. v. Weston, 10 
NYSt 743. 

Warrants payable from particular 
fund see infra §§ 4126, 4128, 4135. 

54. Ill.—Chicago Publie Library v. 
Arnold, 60 fll. A. 328. 

Mo.—Lamar Water, ete., Co. v. La- 
mar, 128 Mo. 188, 26 SW 1025, 31 
SW 756, 32 LRA 157. 

N. Y.—Schieffelin v. Hylan, 188 
App. Div. 192, 176 NYS 809 [aff 106 
Misc. 347, 174 NYS 506, and aff 227 
N. Y. 5938 mem, 125 NE 925 mem]. 

Tex.—Andrus v. Crystal City, (Civ. 
A.) 253 SW 557. 

Wash.—Uhler v. Olympia, 87 Wash. 
jt WoL SPL, 162. P9983 “Soules vw: 
Ocosta, 49 Wash. 518, 95 P 1083. 

[a] Rule apylied.—Under Rapid 
Transit Act § 10, as amended by L. 
(1912) e 226, part of the expenses of 
public service commission that went 
into the cost of construction of the 
dual system of subways under con- 
tracts authorized by such statute 
should be paid from the proceeds of 
sale of corporate stock, and not from 
the general tax levy. Schieffelin v. 
Hylan, 188 App. Div. 192, 176 NYS 
809 [aff 106 Misc. 347, 174 NYS 506, 
and aff 227 N. Y. ‘593 mem, 125 NH 
925 mem]. 


55. State v. Lamprey, 57 Wash. 
84, 106 P 501. 

56. Simons vy. Eugene, 159 Fed. 
307, 

57. Water Comrs. v. Hall, 98. Ill. 


371; Ayer v. Bangor, 85 Me. 511, 27 
A 523. See Uhl v. Badaracco, 199 
Cal. 270, 248 P 917 (construing the 
charter provisions in question not to 
confer discretion but mandatorily to 
prescribe the order in which appropri- 
from the 


ations shall be made 
fund). ‘ 

58. See Peo. v. Green, 65 Barb. (N. 
Y.) 50652 


59. Peo. v. Green, supra, 

60. State v. Mcllraith, 113 Minn. 
237, 129 NW 377. 

[a] Thus under some charter pro- 
visions the expenses of the water de- 
partment are payable from the cur- 


rent expense fund where no special 
fund has been created for such de- 
partment and the’council has not ap- 
portioned the current expense fund 
among the several city departments. 
State v. McIlraith, 113 Minn. 237, 129 


NW. 377. 

61. State v. Harvey, 108 Wash. 48, 
132? P-93 1. 

62. Capps v. Citizens’ Nat. Bank, 


(Tex. Civ. A.) 134 SW 808. 

63. Crouch v. McKinney, 47 Tex. 
Civ. A. 54, 104 SW 518. 

‘64. Cunningham v. Cleveland, 152 
Fed. 907, 82 CCA 55. : 

65. See infra § 4150. 

66. Dickinson v. Petersburg, 6 
Alaska 488; Theiss v. Hunter, 4 Ida. 
788, 45 P 2; Barber Asphalt Pav. Co. 
v. New Orleans, 43 La. Ann. 464, 9 
S 484; Bergen v. New Orleans, 35 
La. Ann. 523. 

[a] Limitation of indebtedness.— 
(1) As has been stated, a municipal- 
ity is sometimes prohibited by con; 
stitutional, statutory, or charter pro- 
vision either generally (see supra 
§ 4054), (2) or unless authorized to 
do so by popular vote (see supra 
§ 4071), (3) from incurring indebted- 
ness in any one year in excess of 
the income and revenue provided for 
that year. 

67. Badger v. New Orleans, 49 La. 
Ann. 804, 21 S 870, 387 LRA 540; 
Barber Asphalt Pav. Co. v. New Or- 
leans, 43 La. Ann, 464, 9 S 484; Creole 
Steam Fire-Engine Co. v. New Or- 
leans, 39 La. Ann, 981, 3 S 177. 

Prior debts incurred without popu- 
lax vote see Supra § 4071. 

68. Ostling v. Peo., 57 Colo, 22, 140 
P 173; Miami State Bank v. Miami, 
43 Okl. 809, 144 P 597. 

69. Bilby v. McKenzie, 112 Cal. 


143, 44. P 341. 
70. Bilby v. McKenzie, supra. 
71. Matter of Plattsburgh, 157 N. 


Y. 78, 51 NE 512 [rev 27 App. Div. 
3538, 50 NYS 356]; Peo. v. Cartwright, 
9. Eoun. (N. Y.),; 159. 


72. Woolsey v. Tulsa, 90 Okl. 205, 
216 P 126, 
73. Mitchell v. St. Paul, 114 Minn. 


141, 130 NW 66. 
74. Meehan v. Parsons, 271 Ill. 


546, 111/NE 529 [rev 194 Ill. A. 131]. 
75. Heston v, Atlantic City, 93 WN. 
J..L. 317, 107 A 820. 
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funds raised for an improvement exceed the total 
cost and expense thereof, the excess shall, on de- 
mand, be refunded to the property owners who made 
payments into the fund,’® without regard to any 
previous bar under the statute of limitations.’7 

[§ 4117] (3) Transfer of Money from One Fund 
to Another.”® A transfer of the surplus in one fund 
to another fund has been held proper,’® it being 
expressly authorized by some statutes or charters ;°° 
but money cannot be transferred from one fund 
to another in violation of a charter or statutory 
prohibition® unless the statute is unconstitutional,®* 
and a deduction cannot be made from one fund for 
the purpose of reimbursing another fund for money 
wrongfully and illegally paid from the latter.8° A 
fund created by an ordinance complying with statu- 
tory requirements is not necessarily invalid because 
it is composed of money transferred from another 
related fund which is merely a collection fund.** 
If there is a right to transfer money from one fund 
to another, there is likewise a right to retransfer 
it, in a proper case, to the fund from which it was 
taken.® 

Loan. It has been held proper for a city to make 
_a temporary loan of money in the general fund to 
another fund with an assured income under the 
control of the city for the purpose of expediting 
the city’s business;8* but on the other hand it has 
been denied that a city has power, in the absence 
of express statutory authorization, to borrow from 
a special fund for the benefit of the general fund®’ 
or another special fund.®® In some states, cities 
of a certain class,®® but not those of another class, 
are authorized by statute to borrow from one fund 
for the benefit of another fund in certain cases. 

[§ 4118] 4. Appropriations*—a. What Consti- 
tutes.°? An ordinance expressly setting apart and 
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establishing, out of the general resources of the mu- 
nicipality, a certain fund for a particular purpose 
is an appropriation ordinance.®* Sometimes it is 
held that the charter itself makes an appropria- 
tion,®* as where it provides that the funds raised 
by special assessment shall be applied solely to a 
designated purpose.®®> Matters held not to consti- 
tute appropriations include the action of the council 
in ordering the payment out of the general fund 
of an indebtedness represented by a warrant;°® the 
legal transfer of money from one fund to another ;°7 
the awarding of damages to persons whose property 
is injured by the location or alteration of a street ;°* 
an ordinance directing the improvement of a street 
at the expense of the property owners, the city not 
to be liable therefor; and a release, for a consid- 
eration, of a claim for damages against a railroad 
company. It has been held that an apportionment 
of revenues is not an appropriation thereof;? but 
there is authority to the contrary.* An ordinance 
or resolution fixing the salary of a certain person 
or a certain number of persons may be considered 
as equivalent to an appropriation,* but the rule is 
otherwise as to an ordinance merely fixing the salaries 
of a class of employees without fixing the number 
of employees or obligating the city to employ any- 
one.» An ordinance which is passed for the purpose 
of condemnation of land does not necessarily ‘‘in- 
volve the payment of money’’ within the meaning 
of a charter provision relating to ordinances involv- 
ing the payment of money.® 

[§ 4119] b. Conditions Precedent, Requisites, and 
Validity’—(1) In General. Except in a few juris- 
dictions, a municipal appropriation may be made 
by, and only by, the council or other legislative 
body of the municipality.2 Sometimes the council 
or other legislative body is charged with a duty 


sat 


76. See State v. Seattle, 60 Wash. 
241, 110 P 1008. 

77. See State v. Seattle, supra. 

78. Transfer of appropriation see 
infra § 4123. 

79. Miami State Bank v. Miami, 
43 Okl. 809, 144 P 597. 

80. See charter and statutory pro- 
visions; and cases infra this note. 

[a] Thus (1) some statutes relat- 
ing to villages authorize the transfer 
of a surplus from the fund of a 
départment to the general fund 
where, after payment of the current 
expenses of a department, there is 
a surplus and there are no outstand- 
ing obligations of the village on ac- 
count of the department. Matter of 
Monticello, 123 Misc, 556, 205 NYS 
839 [aff 211 App. Div. 826 mem, 829 
mem, 206 NYS 970 mem]. (2) Some- 
times the charter of a city authorizes 
the council, when there is an excess 
in the general fund over current 
expenses, to transfer the excess to 
any of the special funds. San An- 
tonio v. Routledge, 46 Tex. Civ. A. 
196, 102 SW 756. 

81. Mahoney y. San_ Francisco, 
(Cal.) 257 P 49; Peo. v. Hummel, 215 
Ill, 71, 74 NE 78; Cincinnati v. Roet- 
tinger, 105 Oh, St. 145, 137 NE 6 
[aff 16 Oh. A. 273]; Stem v. Cincin- 
nati, 9 OhS&CP 45, 6 OhNP 15. 

[a] Application and effect of stat- 
ute.—A statute providing that there 
shall be no transfer of the funds of 
municipalities ‘‘except among funds 
raised by taxation upon all the real 
and personal property in the corpora- 
tion, nor until the object of the fund 
from which the transfer is to be ef- 


fected has been accomplished or 
abandoned,” precludes a city from 
transferring revenues from the 


waterworks fund to the general fund. 
Cincinnati v. Roettinger, 105 Oh. St. 
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145, 137 NE 6. 

82. Miami State Bank v. Miami, 43 
Okl. 809, 144 P 597 [foll Sulphur v. 
State, 62 Okl. 312, 162 P 744]. 

83. Owcnsboro Waterworks Co, v. 
Owensboro, 96 SW 867, 29 KyL 1118. 

84. Washington-Oregon Corp. v. 
Chehalis, 76 Wash. 442, 136 P 681. 

85. Texas Electric, etc., Co. v. Ver- 
non, (Tex. Civ. A.) 265 SW 176. 

86. Griffin v. Tacoma, 49 Wash. 
524, 95 P 1107. 

87. Weik v. Wausau, 143 Wis. 645, 
128 NW 429. 

88. Weik v. Wausau, supra, 

89. See Miller v. Milwaukee, 182 
Wis. 549, 196 NW 235 (reciting the 
statutory provision as to cities of the 
first class but holding it inapplicable 
to the present case). 

90. See Weik v. Wausau, 143 Wis. 
645, 128 NW 429 (cities of third 
class). 

91. Necessity of appropriation 
prior to incurring indebtedness or ex- 
pense see supra § 4084. 

92. Cross references: 

Adopted Sgt Ab as appropriation see 

infra § 4120. 
mA Renceleticny defined generally see 

Appropriation 4 C. J. p 14388. 

93. Midland Lumber Co. v. Dallas 
City, 276 Ill. 172, 114 NE 580. 

a4 An ordinance providing for 
the issuance of bonds and the appli- 
cation of the funds derived from the 
sale thereof to a particular purpose, 
coupled with approval of the ordi- 
nance by a vote of the people and a 
sale of the bonds, constitutes a valid 
appropriation. Schwartz v, Chicago, 
223 Ill. A, 184, t 

{[b] “Contract” distinguished.—‘‘A 
vote setting apart money for a special 
purpose is in its nature legislative, 
and is rather an appropriation than 
a contract.” Paine v. Boston, 124 


Mass. 486, 489. 
94. McGilvery v. Lewiston, 13 Ida. 
338, 90 P 348. 
95. McGilvery v. Lewiston, supra, 
96. Niles Bryant School vy. Bailey, 
161 Mich. 193, 126 NW 116. 
inet Chicago v. Berger, 100 Ill. A. 
98. Preble v. Portland, 45 Me. 241, 
99. Becker vy. Henderson, 100 Ky. 
450, 38 SW 857, 18 KyL 881. 
1. Chicago v. Pittsburgh, etc., R. 
Cor aaa Ill. 220, 91 NE 422, 135 "Am 


a State v. Kansas City, 58 Mo, A, 


3. Weik y. Wausau, 143 Wis, 645, 
128 NW 429. 

4 Bishop v. Lambert, 114 Mich. 
110, 72 NW 35; Fournier v. West Bay 
City, 94 Mich. 463, 54 NW 277. 

Brg State v. Miller, (Mo.) 285 SW 

6. at Louis v. Breuer, (Mo.) 223 
Sw 10 

Ts Gren references: 

Prior appropriation of money as con- 
dition precedent to: 

Condemnation of property see Emi- 

nant Domain §§ 128, 31 

Incurring debt or 

supra § 4084. 
Purpose for which appropriation may 

be made see supra § 4031-4046, 

Budget or estimate see infra § 4120. 

8 See infra § 4120. 

9. La—State v. New Orleans, 52 
La. Ann, 1263, 27 S 572. 

Mass.—Sinclair v. Brightman, 198 
Mass, 248, 84 NE 453 

Minn.—State v, Ames, 31 Minn. 440, 
18 NW 277. 

Mo.—State v. Miller, 285 SW 504. 

Oh.—Ampt v. Cincinnati, 4 Oh. Cir. 
Ct. 253, 2 Oh. Cir. Dec. 530. 

Wis. State v. Bechtner, 132 Wis. 
632, 118 NW 42, 


expense see 
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of making an appropriation for a particular pur- 
Sometimes a statute changing the fiscal 
year of a municipality so as to make it end on the 
last day of the calendar year provides for the mak- 
ing of two appropriations, one for local purposes 
and the other for general purposes, for the period 
intervening between the close of the present fiscal 
year and the close of the new fiscal year.’* 
thority to appropriate a fund to either of two pur- 
poses does not authorize a division of the fund 


pose.?° 


between such purposes.*? 
Form and procedure. 


[al Effect of statute.—A statute 
providing that the water department 
-of a certain city shall be under the 
eharge of a water board does not 
take away the power of the city 
council to make appropriations for 
the expenses of the board. Sinclair 
vy. Brightman, 198 Mass. 248, 84 NE 
453. 

[b] Approval or veto by mayor.— 
(1) Under some charters the making 
or authorizing of appropriations is 
exclusively vested in the common 
council, and the mayor has no power 
to veto the action of the council. 
State v. Ames, 31 Minn. 440, 18 NW 
277. (2) In Ohio a statute making 
approval of the mayor essential to 
the validity of an ordinance appro- 
priating money from the contingent 
fund was repealed by implication by 
another statute allowing an ordinance 
appropriating money from the con- 
tingent fund or any other fund to 
be passed over a veto of the mayor 
by a four-fifths vote. State v. Brown, 
“8 -Oh. Cir, ‘Ct, 103, 4. On... ‘Cirss Dee: 
345. 

[ec] Pewer of comptroller to pre- 
vent approvriations.—A charter pro- 
vision that, ‘where the report of a 
committee of the council is made on 
a resolution appropriating money, the 
report shall be countersigned by the 
comptroller, unless there is not a suf- 
ficient fund unappropriated to meet 
the proposed appropriation, enables 
the comptroller to prevent appropria- 
tions only in the absence of funds to 
pay the same. State v. Bechtner, 132 
Wis. 632, 638, 113 NW 42 (“It is not 
the purpose of the charter to confer 
upon the comptroller the duties and 
functions vested in the common coun- 
cil nor to give him supervisory power 
over the legitimate action of the com- 
mon council”), 

10. See Standrod v. Case, 24 Ida. 
365, 183 P 651; Peo. v. Turnbull, 184 
Tle A; +1515 “Peo. v. Craig, : 2320N. -¥: 
125, 183 NE 419; Dixon v. New York, 
31 Misc. 102, 68 NYS 794; San An- 
tonio v. Beck, (Civ. A.) 101 SW 263 
[writ of error dism 100 Tex. 589, 102 
SW 403]: 

{a] Illustrations.—(1) There is a 
duty to appropriate money to provide 
for salaries fixed by law. Peo, v. 
Prendergast, 219 N. Y. 377, 114 NE 
860. (2) Some statutes make it the 
duty of the council to include in the 
annual appropriation bill or ordinance 
an appropriation for the payment of 
outstanding warrant indebtedness. 
Standrod v. Case, 24 Ida. 365, 133 P 
651. (3) Under Act (1872) 8 1 (Jones 
& A. St. Annot. [19138] par 7079), au- 
thorizing cities to establish and main- 
tain free public libraries, where a 
eity council passes an ordinance pro- 
viding for the establishment and 
maintenance of such a library and 
by resolution accepts a donation for 
the erection thereof, the council elects 
to come under the provisions of the 
statute and cannot on its own mo- 

_tion refuse to pass appropriation or- 
dinances to maintain the library. 
Peo. v. Turnbull, 184 Ill. A. 151. 

Duty to appropriate amount of esti- 
mate or requisition see infra § 4120. 

Mandamus to compel appropriation 
see Mandamus § 390. 

11. See Garrison v. Jersey City, 92 
N, J. L. 624, 105 A 460, 893. 


When not otherwise pro- 


appropriation.1+ 


Au- 


[a] Terms construed.—‘‘We think 
‘local purposes’ means the ordinary 
expenses of daily administration of 
the city government, and institutions, 
such as salaries, rents, supplies and 
matters of similar character for 
which constant provision must be 
made. That ‘general purposes’ refers 
to obligations extra to ordinary run- 
ning expenses, and include interest 
falling due on bonds or other indebt- 
edness, principal of obligations ma-~- 
turing within the interim period, and 
any provision for sinking fund that 
would have had to be made within 
the month of December if the law 
had not been changed.’ Garrison v. 
Jersey City, 92 N. J. L. 624, 627, 105 


A 460, 893. 

12. Peo. v. Cairo, 50 Ill. 154. 

13. Com. v. Barker, 211 Pa. 610, 
61 A 253. 

[a] Order, resolution, or _ oerdi- 


nance.—(1) When not provided other- 
wise by law, an appropriation may 
be made by either resolution or ordi- 
nance (Fox v. Clark, 72 N. J. L. 100, 
59 A 224; Tappan v. Long Branch 
Police Sanitary, etc., Commn., 59 N. J. 
L. 371, 35 A 1070), (2) or even by 
order (Wheelock vy. Lowell, 196 Mass. 
220, 81 NE 977, 124 AmSR 543, 12 
AnnCas 1109). (3) An act providing 
that a city council shall make no ap- 
propriation of money for any pur- 
pose, except by ordinance, does not 
apply to the payment of salaries of 
employees of the city workhouse out 
of funds which the council had previ- 
ously set apart as applicable to the 
payment of the ordinary obligations 
arising in the carrying on of that 
institution. State v. Cleveland,: 10 
ee Dec. (Reprint) 571, 22 CinecLBul 


14. Com. v. Barker, 211 Pa. 610, 61 
AN 253), 

15. Mutual Oil Co. v. Zehrung, 11 
F. (2d) 887; Royal Holding Co, v. 
Beverly, (N. J. Sup.) 128 A 858. And 
see cases infra notes 16-23, 

[a] Appropriations from contin- 
gent funds (1) must be made in ac- 
cordance with statutory provisions on 
the subject. Huntington vy. Cincin- 
nati, 3 OhS&CP 62, 1 OhHNP 379. (2) 
Approval by mayor see supra note 
9 Tb] (2): 

16. See cases infra this note, 

[a] Petition for additional appro- 
priation.—(1) Under statutes requir- 
ing the passage of an annual appro- 
priation bill during the first quarter 
of the fiscal year, and providing that 
no further appropriation shall be 
made at any other time within the 
fiscal year unless the proposition to 
make such appropriation has been 
first sanctioned by a majority of the 
legal voters of the city or village, 
either by a petition signed by them 
or at an election duly called there- 
for, a petition signed by a majority 
of the legal voters is necessary to 
authorize an additional appropriation 
where no election has been called or 
held. Thomas y, Glindeman, 33 Ida. 
394, 195 P,92; Hoy v. Kuhn, 295 Ill. 
33, 128 NE 829. (2) The decision of 
the board of trustees of a village 
as to the sufficiency of the petition 
is prima facie correct, and one who 
attacks the sufficiency thereof has 
the burden of proving that the peti- 
tion was not signed by a majority of 
the legal voters. Hoy v. Kuhn, supra, 


vided by law, in making an appropriation the coun- 
cil of a municipality may put its mandate in any 
form it chooses;'* all that is necessary is that the 
language shall clearly express its intent to make an 


However, there must be a compli- 


ance with applicable statutory provisions,!® such 
as provisions requiring a petition signed by a ma- 
jority of the legal voters,!® a popular vote,” pub- 
lication of notice,!® the vote of a certain majority 
of the municipal council,!® a detailed and specific 
statement of the object of expenditure,”° a state- 
ment of the amount appropriated for each object 


(3) The prima facie correctness of 
the decision of the board of trus- 
tees iS not overcome by testimony 
that the petitioners did not constitute 
a majority of the number of voters 
at the preceding election added to 
voters who did not vote thereat, in 
the absence of evidence that those 
who voted at the election continued to 
be legal voters at the time the peti- 
tion was signed. Hoy v. Kuhn, supra 
(the number of voters has been re- 
duced by death or removals). 

17. Conn.—Woodward v. Reynolds, 
58 Conn. 486, 19 A 511, 

Tll.—Peo. v. Florville, 207 Illy 79, 
69 NE 623. 

Nebr.—Christensen y. Fremont, 45 
Nebr. 160, 63 NW 364. 

N. Y.—Drake v. Buffalo, 220 App. 
Div. 238, 221 NYS 114 [aff 245 N. ¥. 
537 mem) 157 NE 848 mem]. 

N. D.—Engstad v. Dinnie, 8 N. D. 
1, 76 NW 292. 

18. Merrill v. Lowell, 236 Mass. 
463, 128 NE 862. 

[a] Application of exception.—The 
mere declaration by the council in its 
order attempting to appropriate over 
five hundred dollars to effect settle- 
ment with the owner of certain land 
taken for municipal purposes, that 
the vote is of urgent necessity for 
the immediate preservation of the 
public peace, health; and safety, of it- 
self does not bring the ordinance 
within the exception to a statute pro- 
viding the council] shall not pass an 
order or vote appropriating money in 
excess of five hundred dollars with- 
out publication of notice, except for 
the immediate preservation of. the 
public peace, health, or safety. Mer- 
rill v. Lowell, 286 Mass. 463, 128 NE 


862. 

19. Sullivan v. Leadville, 11 Colo. 
483, 18 P 736; Merrill v. Lowell, 236 
Mass. 463, 128 NE 862; Bishop v. 
Lambert, 114 Mich, 110, 72 NW 35; 
Peo. v. Geneva, 98 App. Div. 383, 90 
NYS 275; Kirk v. McGuire, 32 Misc. 
596, 67 NYS 815. 

[a]. Evasion by motion.—A charter 
provision that no resolution appro- 
priating money shall be adopted by - 
the council, except by a _ specified 
vote, cannot be evaded by embracing 
such action in the form of a motion. 
Bishop v, Lambert, 114 Mich. 110, 72 
NW 35. 

20. Ill.—Peo.. v.' Chicago, etc., R. 
Co., 289 Ill, 282, 124 NE 658. 

N. J.—Mackey v. Belvidere, 101 N. 
J. L. 250, 128 A 859. 

N. D.—Engstad y. Dinnie, 8 N. D. 
1, 76 NW 292. 

Oh.—Stem vy. Cincinnati, 9 OhS&CP 
45, 6 OhNP 15; Ampt v. Cincinnati, 
8 OhS&CP 475, 5 OhNP 98. 

Pa.—Sank vy. Philadelphia, 4 Brewst, 
133,8 ‘Philas £17. 

[a] Statement of every item is not 
required, a classification of the funds 
for various purposes being held suf- 
ficient. Leadville v. Matthews, 10 
Colo, 125, 14 P 112; Peo. v. Irvin, 325 
Ill. 497, 156 NE 292; State v. Smith, 
11 Wis. 65. 

[b] Miscellaneous purposes.—The 
council has the power to appropriate 
a small sum to meet unforeseen ex- 
penses that may arise and cannot be 
properly classified at the time of the 
appropriation, and to designate the 
purposes of the appropriation ag 
“contingent,” “incidental,” or ‘mis- 
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or purpose,”? the lapse of a specified period between 
the introduction and enactment of the appropriation 
ordinance,?? or the passage of the appropriation 
ordinance at or within a certain time;?* but there 
is a presumption that the body making the appro- 
priation acted in accordance with law,?* and obvi- 
ously a compliance with inapplicable provisions is 


unnecessary.”° 


’ [§ 41720] (2) Budget or Estimate. Boards, com- 
missions, officers, and heads of departments are 
sometimes required by charter, statute, or ordi- 
nance, before the passage of the annual appropria- 
tion ordinance, to submit estimates, requisitions, or 


cellaneous.” Ward v. Du Quoin, 1738 
Til. A. 515. 

21. Mackey v. Belvidere, 101 N. J. 
L. 250, 128 A 859. 

[a] Appropriation ordinance held 
sufficiently definite as to the amount 
to be appropriated. for the payment 


of bonded indebtedness. Peo. v. Chi- 
cago, etc., R.--Co., 282-11]; 206,118 
NE 439. 

feo Danville v. Shelton, 76 Va. 


23. Midland Lumber Co. v. Dallas 
City, 276 Ill. 172, 114 NE 580; Peo, v. 
Sergel, 269 Ill. 619, 110 NE 124; Ful- 
ler v. Chicago, 89 Ill. 282; Raton 
Waterworks Co. v. Raton) 9 N. M. 70, 
49 P 898. 

[a] Source of money appropriated. 
—(1) A statute requiring the passage 
of an appropriation ordinance during 
the first quarter of the fiscal year 
and expressly forbidding the making 
of further appropriations at any other 
time within the fiscal year is not lim- 
ited. to the appropriation of corporate 
funds received from taxation, but ap- 
plies as well’to the appropriation of 
miscellaneous receipts. Peo. y. Ser- 
gel, 269 Ill. 619, 110 NH 124. (2) 
However, it is not necessary that an 
ordinance for the raising and appro- 
priating of money borrowed for a 
specific purpose should be passed 
within the month in which by law the 
taxes and revenues of the city are 
required to be appropriated. Com. v. 
Larkin, 27 Pa. Super. 397. 

[b] What is compliance.—(1).- It 
is sufficient, where the appropriations 
are required to be made within a 
certain period, that the board acts 
within that time; a vote of confirma- 
tion over the mayor’s veto may be 
later. King v. Chicago, 111, 111, 63; 
Fairfield v. Peo., 94 Ill. 244. (2) Like- 
wise, where the mayor vetoes one 
item of an appropriation ordinance 
and suggests a change to make the 
meaning clear, the council’s action in 
repassing the item as corrected after 
the expiration of the statutory pe- 
riod is valid. Peo. v. Clark. 296 Ill. 
46, 129 NE 583. 

{c] Appropriations to meet emer- 
gencies are authorized by some stat- 
utes. Lyons v. Bayonne, (N. J. Sup.) 
130 A 14; Willits v. Beach Haven, 
(N. J. Sup.)' 129 A737. 

24. Peo. v. Irvin, 325 Ill. 497, 156 
NE 292; Peo. v. Craig, 232 .N. Y. 125, 
133. NE 419; San Antonio v. Beck, 
(Civ. A.) 101 SW 263 [writ of error 
dism 100 Tex. 589, 102 SW 403]. 

[a] Time.—In the absence of proof 
of an ordinance fixing the commence- 
ment of the fiscal year of a city at a 
date different from that fixed by stat- 
ute, namely, the third Tuesday in 
April, a city appropriation ordinance 
passed June 13 will be presumed to 
have been validly passed within the 
first quarter of the fiscal year. Peo. 
v. Chicago, etc., R. Co,,;,257 Ill. 208, 
100 NE 502. 

Decision as to sufficiency of peti- 
tion see supra note 16 [a] (2). 

25. See cases infra this: note, 

[a] Inapplicable provisions. — (1) 
General laws prescribing conditions 
precedent for municipal appropria- 
tions do not control cities with spe- 
cial charters. Culbertson v. Fulton, 
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recommendations of the amounts to be expended 
during the ensuing fiscal year.”¢ 
is sometimes made for the preparation®’ and adop- 
tion?® of a budget, the budget as finally approved 
and adopted being an appropriation.*® 
standing such provisions, an appropriation can be 
made only by the city council,®° as in other cases,** 


Also, provision 


Notwith- 


unless it is provided otherwise by the statutes of 


or requisition,** 
127 Ill. 30,:18 NE. 781... (2), A city 
charter provision prescribing the pro- 
cedure for making an appropriation 
has reference to the appropriation of 
the city’s money and not that of an 
independent public corporation in- 
cluding in part the same territory. 
Hamilton v. Portland Pier Site Dist., 
120 Me. 15, 112 A 836. (8) A general 
limitation upon the power of the mu- 
nicipal council to appropriate money 
does not apply to money authorized 
to be borrowed for a specific purpose 
by a majority of the legal voters of 
the municipality. State v. Martin, 27 
Nebr. 441, 43 NW 244. 

26. See particular statutes, char- 
ters, and ordinances. 

{a] Particular provisions referred 
to and considered.—Hover v. Peo., 17 
Colo, “As 375; + 68 P 679% Schartz, \v2 
Chicago, 223 Ill. A. 184; State v. New 
Orleans, 151 La. 9388, 92 S 392; Mc- 
Evoy vy. Baltimore, 126 Md. 111, 94 A 
548; Sinclair v.-Brightman, 198 Mass. 
248, 84 NE 453; American Fire Alarm 
Co. v. Kansas City Police Comrs., 
285 Mo. 581, 227 SW 14114; Flaherty 
v; Craig, 2262N.- Y. 168123) NB °157; 
Emerson v. Buck, 112 Misc, 1, 182 
NYS 385 [aff 194 App. Div. 81, 185 
NYS 730 (rev on other grounds 230 
N. Y. 380, 130 NE 584)]. 

{b] Sufficiency of estimate.—Un- 
der a charter provision requiring the 
city boards to give the supervisors a 
written estimate in detail of the 
amount of expenditures required, the 
board of public works need not spec- 
ify each defective sidewalk to be re- 
paired, in requesting appropriations 
for that purpose. Taylor vy. Manson, 
9 Cal. A. 382, 99 P 410, 

27. See Flaherty v. Craig, 226 N. 
Y.. 76,.123; NE 157; and, cases infra 
this note. 

fa] “The purpose of the Budget 
act was, not only to secure greater 
uniformity in municipal financing, 
but to give the members of the pub- 
lic a better understanding of the 
financial condition and affairs of mu- 
nicipalities in which they are inter- 
ested, and to place at the disposal of 
the governing bodies the data neces- 
sary for intelligent action on finan- 
cial matters, and thereby safeguard 
the public interests.” Mackey y. Bel- 
vagers. 101. N. J. L. 250, 252; 128 A 

[b] Contents of budget.—(1) Some 
statutes provide that the budget shall 
consist of an itemized and detailed 
statement of the money required for 
the several municipal departments 
and other city charges. Decatur v. 
Peabody, 251 Mass, 82, 146 NE 360. 
(2) San Francisco Charter art 38 ec 1 
§§ 1-5, providing for a budget of 
amounts estimated to be required for 
expenses of conducting the public 
business of the city and county for 
the ensuing fiscal year does not apply 
to or embrace obligations in the form 
of final judgments. Metropolitan L. 
Ins. Co, vy. Deasy, 41 Cal..A, 667, 1838 
P 243. (3) Itis the duty,of the board 
or other body framing the budget to 
include therein the amount of sala- 
ries fixed by law or by officers acting 
under authority conferred by law. 
Decatur v. Peabody, supra (salaries 
of public school teachers); Peo. v. 


the particular jurisdiction.?? 
‘or statutory provisions make it the duty of the 
council or other legislative body of the city in cer- 
tain cases to appropriate the amount of an estimate 


Sometimes charter 


while in other cases it may re- 


Hylan, 199, App. Div: 218, 191 NYS 
195 [aff 282 N. Y. 601 mem, 134 NE 
588 mem] (salaries of court attend- 
ants and typewriter operators of the 
supreme court); Peo. v. Prendergast, 
174 App. Div. 897, 156 NYS 1098 [aff 
219 N.. Y. 377, 114 NE 860] (salaries 
of assistants to the register of the 
county of Kings); Smith v. Hylan, 
125 Misc. 739, 210 NYS 28 (salaries 
of law library staff as fixed by trus- 
tees). (4) On the other hand, the 
board preparing the budget may omit 
to include therein the salaries of 
certain officers where it has stat- 
utory authority to determine, in 
its discretion, whether such officers 
Shall receive salaries. Peo. y. Doo- 
ley, 169. App.’ Div: 423,155" NYS 


28. See Mackey v. Belvidere, 101 
N. J. L..250, 128 A 859. 

29. Flaherty v. Craig, 226 N. Y. 
76, 123° NEV 157. 

30. Baltimore v. Gorter, 93 Md. 1, 


48 A 445; State v. Miller, (Mo.) 285 


Sw 504. 

31. See supra § 4119. 

32. See statutory provisions; and 
cases infra this note, 

fa] In Oklahoma a ‘statute pro- 
vides (1) for the submission of an 
estimate by the mayor and council- 
men, or the officers exercising like 
power in any city having a charter 
form of government, to the excise 
board of the county (Pawhuska v. 
Pawhuska Oil, ete., Co., 118 Okl. 201, 
248 P 336) (2) and for the making 
of an appropriation by the latter body 
(Pawhuska y. Pawhuska Oil, etc., 
Co., supra), (3) A city operating 
under a charter form of government 
must conform to the statute. Jones 
v. Kennedy, 118 Okl. 224, 247 P 53; 
Ryan v. Roach Drug Co., 113 Okl. 
130, 239 -P 912; Ryan v. Cook Bldg., 
ete., Co., 113 Okl. 78, 239 P-919. (4) 
The statute refers only to items 
deemed necessary for the current ex- 
penses of the municipality in the ex- 
ercise of its governmental and legis- 
lative functions, and does not apply 
to its estimated needs in the opera- 
tion of qa public utility ownéd exclu- 
Sively by it. Pawhuska vy, Pawhuska 
Oil, ete., Co., supra, 

33. State v. New Orleans, 151 La. 
938, 92 S 392; McEvoy v. Baltimore, 
126 Md. 111, 94 A 548; American Fire 
Alarm Co. v. Kansas City Police 
Comrs., 285 Mo. 581, 227 Sw 114; 
Matter of McAneny, 232 N. Y. 877, 
134 NE 187, 

[a] Ilustrations.—(1) It is the 
duty of the board of estimate and 
apportionment of New York City, 
upon receiving requisitions from the 
transit commission under Pub. Serv. 
Commn. L. § 14 subd 2, as amended 
by L. (1921) ¢c 134 § 19, for an: ap- 
propriation to pay expenses, to make 
the appropriation in the sum de- 
manded. McAneny v. Board of Esti- 
mate, etc., 282 N. Y. 377,,134 NE 187. 
(2) A statute relating to a particular 
city requires the council or municipal 
assembly of the city to appropriate 
the amount of the estimate made 
by the board of police. ‘American 
Fire: Alarm Co. vy. Kansas City 
Relies: Comrs., 285 Mo, 581, 227 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4120-4123] 
duce** but not increase,*> the amount of an estimate 
or an item of a budget. Where the recommendation 
of a particular officer or committee is provided for 
by ordinance, the council may waive or abrogate 
the requirement in a particular case,** and is not 
deprived of the power to act by the mere inaction 
of the officer or committee.27 Also, some statutes 
authorize the council to make an appropriation 
without a recommendation on the failure of a desig- 


nated officer to transmit such recommendation on 


request.*° A few statutes providing that an appro- 
priation for a particular purpose shall be based 
upon the estimate of a specified commission have 
been held to be directory only.°® While a provision 
as to the time of submitting an estimate may be 
directory only,*® nevertheless, where an estimate is 
not submitted in the required time, the subject mat- 
ter thereof need not be included in the budget.*+ 
Some charters provide that no appropriation shall 
be made upon an estimate for work done until a 
specified number of days after the filing and audit- 
ing of the estimate.‘ 

[§ 4121] (8) Conditional Appropriation. Under 
the authority conferred by some charter provisions 
an appropriation may contain reasonable terms and 
conditions, not inconsistent with law, as to the ex- 
penditure of the amount appropriated.‘ In the 
absence of express charter or statutory provision, 
it is held that the council may attach conditions 
to the appropriation where the expenditure of the 
amount appropriated depends upon some future 
action by the council,** but not where the expendi- 
ture is reasonably certain to be incurred.*® A 
proviso in an appropriation for its expenditure by 
an officer other than the one authorized by law is 
void.*® 

[§ 4122] ec. Construction, Operation, and Effect. 
A municipal appropriation will be construed, if 
possible, so as to uphold it.47 In the absence of 
evidence that the council intended something less, 
an appropriation for a particular purpose will be 
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held to include matters necessary for that pur- 
pose;*® but a general term following an enumera- 
tion of specific matters will be limited to matters 
of the same class as those specifically mentioned.*® 
After an appropriation has been made by the council 
for a department, the committee in charge thereof 
may lawfully incur debts and audit bills to be paid 
out of the appropriation therefor.°° However, a 
voluntary appropriation of public property or the 
proceeds thereof by a municipality, when such ap- 
propriation is not associated with a contract as part 
of its obligation, does not remove such property or 
proceeds from the control of the municipality,*! and 
it may alter®? or repeal®* the appropriation at pleas- 
ure; prior to actual payment of the sum appropri- 
ated, the person, association, or corporation for 
whose benefit it was made has no vested right in 
the fund®* and cannot sue at law on the appropri- 
ation as a contract.°> A reappropriation for the 
same. purpose of money previously appropriated 
and unexpended is unnecessary®® and ineffective,°* 
even where part of the money appropriated is not 
disbursed during the year in which the appropria- 
tion was made ;°* but an appropriation for a particu- 
lar purpose of a larger amount than is necessary 
therefor does not obligate the city to pay or expend 
the full amount.°® The estimate of revenues for a 
current year by the mayor and council of a city, 
and the appropriation by them, of a large excess 
to a sinking fund, is prima facie proof of a surplus 
for the year®® which is not overcome by the mayor’s 
opinion that probably the revenues will not exceed 
the current expenses.®t - An appropriation by the 
council: of money for the erection, of a school build- 
ing is a sufficient concurrence by the council in the 
action of the board of education in making a con- 
tract for the construction of the building.® 

[§ 4123] d. Transfer or Diversion.°? A munici- 
pal appropriation for a particular object or purpose 
cannot be transferred or diverted to, or used for, 
another purpose®* until the purpose for which the 


34. Hover v. Peo., 17 Colo. A. 375, 
68 P 679; Decatur v. Peabody, 251 
Mass. 82, 146 NE 360; Emerson sv. 
Buck, 230 N. Y. 380,'180 NE 584 
[rev 194 App. Div. 81, 185 NYS 730 
(aff 112 Misc. 1, 182 NYS 885)]. 

35. Decatur v. Peabody, 251 Mass. 
82, 146 NE 360; Flood y. Hodges, 231 
Mass. 252, 120 NE 689. 

36. Sinclair v. Brightman, 198 
Mass. 248, 84 NE 453. 

37. Sinclair v. Brightman, supra. 

38. Daly v. Medford, 241 Mass. 
303, 135 NE 307. 


39. Bond v. Baltimore, 118 Md. 
159, 84 A 258. 

40. Taylor v. Manson, 9 Cal. A. 
882, 99 P 410. Py | 

41. Peo. v. Craig, 193 App.. Div. 
911, 183 NYS 696. 

42. Armitage v. Essex Constr. Co., 


87 N. J. L: 134, 94 A 52 [aff 88 N. J. 
L. 640, 96 A 889]. 
43. Dobrovolny v. Prendergast, 219. 
N. Y. 280, 114 NE 436. 
44. Schwartz v. Chicago, 223 Ill. 
18 


4, 
45. Schwartz v. Chicago, supra. 


46. Hover v. Peo., 17 Colo. A. 375, 
68 P 679. , 
47. San Antonio v. Beck, (Civ. A.) 


101 SW 263 [writ of error dism 100 
Tex. 589, 102 SW 403]. 

[a] ‘Thus; where the charter places 
the police department under the con- 
trol of a police and fire commission, 
and provides that the power of ap- 
pointment given to the mayor and 
the city council shall not apply to 
persons serving in such department, 
an ordinance making appropriations 
for the ‘‘police department and spe- 
cial police and special sanitation un- 


der the orders and employment of the 


mayor” will be held to make an 
appropriation for the legal police 
department, and the words in the 


ordinance, ‘“‘under the orders and em- 
ployment of the mayor,” will be held 
to apply only to special police and 
special sanitation. San Antonio v. 
Beck, (Civ. A.) 101 SW 263 [writ of 
error dism 100 Tex. 589, 102 SW 403). 

48. Union Trust Co. v. Detroit, 158 
Mich, 198, 122 NW 521. 

[a]) An appropriation for a pump- 
ing station and machinery includes 
the cost of a site therefor. Union 
Trust Co. v. Detroit, 158 Mich, 198, 
200, 122 NW 521 (“There cannot well 
be a pumping station without a site, 
and it would be naturally inferred 
that an appropriation for a pumping 
station and machinery included any 
and all things necessary for the pur- 
pose in view, site, building, machin- 
ery, pumps, and any other items not 
specifically mentioned. We must so 
hold, in the absence of clearer evi- 
dence than this record affords that 
the council intended something less’’), 

49. State v. Dierkes, 214 Mo. 578, 
113 SW 1077 (‘other expenses’’), 

50. Pope Mfg. Co. v. Granger, 21 
R..I. 298, 43. A-590. 

51. San Francisco v. Beideman, 17 
Cal. 443. 

Validity of appropriation for gra-~ 
tuity see supra § 4031. 

52. San Francisco v. Beideman, 17 
Cal. 448. 

53. San Francisco v. Beideman, 
supra; Firemen’s Relief Assoc. y, 
Scranton, 217 Pa. 585,66 A 1103. 

54. Firemen’s Relief Assoc. v. 
Scranton, supra, 


55. Paine v. Boston, 124 Mass. 486. 
56. Schwartz v. Chicago, 223 Ill. 
A. 184. See Zittel v. Fuhrmann, 101 


Misc. 109, 166 NYS 696 [aff 183 App. 
Div. 448, 170 NYS 806] (in making 
an appropriation for the city’s share 
of the expense of maintaining a city 
and county hall under the control and 
management of trustees, the city 
council may take into consideration 
money already in the hands of the 
trustees by reason of a failure to ex- 
pend the full amount of prior appro- 
priations). 

57. “Schwartz ‘v. Chicago, 223 Til. 
A. 184. 

58. Handwerk v. Guttenberg, 92 N. 
J. L.' 178, 105 A 224; Com. vy. Larkin, 
27 Pa. Super. 397. 

59. Schneider Granite Co. y. Gast 
Realty, ete., Co., 259 Mo. 153, 168 SW 
687 [rev on other grounds 240 U. S. 
55, 60, 36 SCt 254, 400, 60 L. ed. 523, 
12397." > 

60. White v. Decatur, 119 Ala. 476, 
Z3i.S 999% 

61. White v. Decatur, supra. 

62. Chicago Bd. of Education v. 
ney Bonding, etc., Co., 218 Ill. A. 


63. Cross references: 

Diversion of special fund see supra 
§ 4116. 

Transfer of money from one fund to 
another see supra § 4117, 


64. Cal.—McEvers vy. Boyle, 25 
Cal, A. 476, 144 P 308. 
Conn.—Dellaripa’s App., 88 Conn. 


565, 92 A 116, AnnCasl1917B 862; 
George S. Chatfield Co. v. Waterbury, 
88 Conn, 322, 91 A 436. 

Ill.—Chicago v. Williams, 182 Ill. 
135, 55 NE 1238. 
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appropriation was made has been accomplished® 
or has ceased,** or unless the case falls within a 
charter or statutory. provision authorizing a. trans- 
fer.67 Where the amount of all the taxes collected 
by a city is sufficient to meet all the necessary 
expenses, the funds in the treasury may be applied 
to the full payment of the sum needed to exhaust 
one appropriation, even if that should not leave 
money enough to cover the full amount of another 
appropriation, if the exigencies of the city do not 
require that the whole of the latter appropriation 
be expended.®® 

[§ 4124] 5. Payment of Indebtedness Generally.®° 
It is the duty of a municipality to make provision 
for the payment of its valid debts,’° and actually 
to pay such debts where it has on hand funds which 
may be properly devoted thereto and are amply 
sufficient for the purpose.”t These rules are espe- 
cially applicable to judgments against the munici- 
pality.72. Sometimes a statute relating to a. par- 
ticular financial obligation of a municipality does 
not provide any particular mode for its payment ;** 
but where a way in which a municipality shall pay 
its obligations is prescribed by charter or statute, 
such way must be strictly pursued,’ and the same 
is true of a contract provision,*® unless it is in con- 


La.—Parish School Directors v. 
Shreveport, 47 La. Ann, 1310, 17 S 
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46 NE 1129 mem]; Colihan v, Miller, 
72 Misc. 140, 131 NYS 99; Bailey v. 


[§§ 4123-4124 
flict with a charter or statutory provision.”® The 
Organic Acts of some territories provide that all 
authorized municipal indebtedness shall be paid in 
the order of its creation.” Statutes prescribing 
a certain vote, resolution, or order ‘by the mayor 
and council to create municipal indebtedness*® do 
not apply to the payment of debts previously in- 
curred,” and, so far as the mayor and council are 
concerned, an obligation of the municipality to pay 
money is ‘sufficient authority to pay without a new 
vote, resolution, or order;®° but merely administra- 
tive officers have no authority to pay claims, except 
when ordered to do so by the municipal council,** 
fiscal board,®? or officers clothed by law with au- 
thority to order the payment of claims.*? However, 
it will be presumed, in the absence of anything to 
the contrary, that claims paid by a city auditor 
were approved and certified to him as required by 
statute ;84 and it has been held to be within the 
power of a town or city treasurer to indorse to 
the bank at which a note of the town or city is 
made payable a certified check made payable to the 
town or city, in order to provide the bank with the 
funds necessary to pay the note.8> Where a munici- 
pal creditor accepts municipal bonds,®* serip,** or 


is provided by law, it 
and must be pursued.” 


is exclusive 
Pueblo v. 


823. 

Mass.—Commercial Wharf Corp. v. 
Boston, 208 Mass. 482, 94 NE 805. 

N. Y.—Bird vy. New York, 33 Hun 


396. 
Pa.—McGlue v. Philadelphia, 10 
Phila, 348. 


“Appropriations of municipal funds, 
whether general or_ specific, for a 
given object or a definite purpose, 
cannot be diverted to any other pur- 


pose.’ George S. Chatfield Co. v. 
Waterbury, 88 Conn, 322, 329, 91 A 
436 : ; 


[a] Rule applied.—(1) Purely ad- 
ministrative officers have no author- 
ity to divert or transfer appropria- 
tions. Chicago v. Williams, 182 Ill. 
135, 55 NE 123 [rev 80 Ill. A. 33]; 
Bird v. New York, 33 Hun (N. Y.) 
396. (2) An unauthorized transfer or 
diversion does not discharge a mu- 
nicipal obligation. McGlue vy. Phila- 
delphia, 10 Phila. (Pa.) 348. (3) 
Even though it has been diverted to 
other purposes, money raised and ap- 
propriated by a municipal corporation 
for a specific purpose is regarded, in 
law, as being still in the treasury 
and applicable to the purpose for 
which the appropriation was made. 
Peo. v. Owens, 110 App. Div. 30, 96 
NYS 1054; American Metal Ceiling 
Co. v. New Hyde Park Fire Dist., 91 
Misc. 236, 154: NYS 661 [mod on other 
grounds 172 App. Div. 763, 158 NYS 
11,172 App. Div. 774, 159 NYS 648]. 
(4) Likewise even though a fund ap- 
propriated to pay the salary and ex- 
penses of a city officer was merged 
with the general funds when the offi- 
cer was enjoined from discharging 
his duties, yet, upon dissolution of 
the injunction, the specific furid will 
be presumed to be still in existence 
and applicable to the payment of the 
salary of the officer. Scott v. Boyle, 
25 Cal, A. 806, 144 P 311; McEvers 
v. Boyle, .25 Cal. A. 476, 144 P 308. 

65. State v. Kennedy, 121 La. 757, 
46 S 796; Shotwell v. New Orleans, 
36 La. Ann, 938. 

66. Colihan v. Miller, 72 Misc. 140, 
131, NYS.-99. 

[a] Abolition of position.—Money 
appropriated for the salary of an em- 
ployee cannot be transferred except 
on abolition of the position by au- 
thority of law. Colihan v. Miller, 72 
Mise. 140, 181 NYS 99. 

67. Peo. v. Fitch, 9 e ADD Div. 439, 
41 NYS 349. [aff i151 N . Y. 673 mem, 


Bhiladelphia, 167 Pa. 569, 31 A 925, 

46 AmSR 691. 

68. Fuller v. Heath, 89 Ill. 296. 

69. Cross references: 
Disbursements see supra § 4114. 
Payment of warrants see infra §§ 

4135, 4136. 

Personal liability of officers for non- 
payment of municipal debts see 
Supra § 1204 in 48 C. J. 

Power to levy taxes for payment of 
debts see infra §§ 4311-4313. 

70. Dickinson v. Petersburg, 6 
Alaska 488; Flagstaff v. Gomez, 
(Ariz.) 242 P 1003. 

Duty to levy taxes for payment of 
debts see infra § 4314. 

Necessity of provision for payment 
peare incurring debt see supra § 

71. Peo. v. Nowak, 99 Mise, 111, 
163 NYS 374 [aff 180 App. Div. 922 
mem, 168 NYS 1125 mem]; State v. 
Harrison, 81 Oh. St. 98, 90 NE 150. 

Cross references: 

Insufficiency or exhaustion of appro- 
priation see infra § 4125, 

Payment: 

From general or particular funds 

or revenues see supra § 4116. 

Of invalid debts see supra § 4089, 

72. Dickinson y. Petersburg, 6 
Alaska 488; Flagstaff v. Gomez, 
(Ariz.) 242 P 1008; Peo. v. Cairo, 50 
Ill. 154; State v, Bremen, (Oh.) 156 
NE 134; State vy. Harrison, 81 Oh. St. 
98, 90 NE 150; San Antonio v. Rout- 
gene’ 46 Tex. Civ. A, 196, 102 SW 


[a] Such available means as are 
at the disposal of the municipality, 
raised under the taxing power and 
which can be used without diverting 
the funds from their original pur- 
poses, should be applied to the pay- 
ment of a judgment against the mu- 
nicipality. Peo, v. Cairo, 50 Ill. 154. 

73. See Davidson v. White Plains, 
197 N. Y. 266, 90 NE 825 

74. Colo. —Pueblo v. Dye, 44, Colo. 
35, 40, 96 P 969 

Mich. — Niles" Bryant. School vy. 
Bailey, 161 Mich, 1938, 126 NW 116. 

N. Y.—Lighton v, Syracuse, 188 N. 
ae is 81 NE 464. 

N. D.—Hart v. Wyndmere, 21 N. D. 
383, 1381 NW _ 271, AnnCas1913D_ 169. 

Wash. —Hillyard v. Carabin, 96 
Wash, 366, 165 P 381. 

“Tt is well settled that where a 
particular mode of discharging the 
obligations of municipal corporations 


Dye, supra. 

[a] Application of provisions. — 
Charter provisions which point out 
the mode of payment and provide for 
the payment of a matured debt oper- 
ate only where ultimate payment is 
required, and have no application 
when, by the extension of the debt, 
its payment is ostponed in fact. 
Poughkeepsie v. Quintard, 136 N. Y. 
275, 32 NE 764. 

[b] Payment in warrants. — (1) 
Where the law provides for payment 
of a municipal debt by a warrant, it 
may be paid in this way (Hart v. 
Wyndmere, 21 N. D. 388, 181 NW 271, 
AnnCas1913D 169), (2) but cannot be 
legally paid in cash without a war- 
rant (Hillyard vy, Carabin, 96 Wash. 
366, 165.P. 382). 3) However, not- 
withstanding a charter provision en- 
titling creditors of a city to war- 
rants for their claims, a judgment 
creditor cannot be compelled to ac- 
cept in liquidation of his judgment 
a warrant drawn upon a fund which 
is not in existence and may never 
come into existence. San Antonio. v. 
Routledge, 46 Tex. Civ. A. 196, 102 
SW 756 (back tax fund). (4) War- 
ae generally see 


75. Lighton v. Syracuse, 188 N. Y. 
499, 81 NE 464. 

76. Hart v. Wyndmere, 21 N. D. 
383, 1381 NW 271, AnnCas1913D 169. 

77. See Dickinson v. Petersburg, 6 
Alaska 488, 

78. See supra § 4067. 
79. Semmes v. Columbus, 19 Ga. 
80. Semmes y. Columbus, supra, 
81. San St. Louis v. Flannigen, 34 

82. Harris v. San Francisco, 52 
Cal. 553; Peo. v. Neilson, 3 Hun’ (N. 
Y.) 214, 5 Thomps. & C., 367, 48 How 
Pr«454, 

83. Holtsclaw v. State, 46 Ind. A. 
238, 92 NE 121. 

Barron vy, Garland, (Ky.) 115 

SW 789; Barron vy, Kaufman, 131 Ky. 
642, 115 SW 787. 

Presentation and approval of claims 
generally see infra §§ 4638-4643. 

85. Brown v. Boston First Nat. 
Bank, 216 Mass. 298, 103 NE 780. 

86. Loudon v. Shelby County Tax- 
ing Dist., 104 U.S, 771, 26 L. ed: 923, 

Municipal ponds generally see infra 
§§ 4141-4270. 

87. State v. Davenport, 12 Iowa 335. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


infra §§ 4126— 


§§ 4124-4126] 


certificates of indebtedness,®* in payment, he has no 
claim against the municipality for losses incurred 
by him in realizing upon the same. A few statutes 
provide for the recovery of a penalty froma per- 
son who has received payment on a fraudulent con- 
tract with a municipality with notice that it was 
fraudulent.*® Where the obligations are of equal 
degree, a municipality indebted to an individual 
may deduct from the amount owing him an amount 
which it is authorized by statute to collect from 
him.®° : 

Place of payment. A municipal corporation is 
not required to seek its creditors in order to dis- 
charge its debts.°t So in onder to stop the running 
of interest it is not bound to seek out its creditor 
and tender him the money due.®? In the absence 
of special statutory authority, municipalities cannot 
bind themselves to pay their indebtedness at any 


other place than at the municipal treasury ;°* and a 


creditor must make demand there when payment is 
desired unless provision has been made for another 
place of payment.** 

[§ 4125] 6. Insufficiency or Exhaustion of Fund 
or Appropriation. The fact that an insufficient sum 
was appropriated for certain claims, or that the 
special fund out of which certain claims are payable 
is exhausted,®* or has been appropriated for other 
purposes,9? will not prevent the payment of such 
claims so long as there is money in the municipal 
treasury which may be applied thereto. Also, the 
failure or exhaustion of funds appropriated®® or 
available®® for the payment of a valid claim does 
not prevent the recovery of judgment upon the 
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claim; but where by statute certain expenses are 
payable exclusively from a certain fund, the ex- 
haustion of the fund prior to the filing of suit pre- 
vents recovery.'? 

[§ 4126] 7. Warrants and Certificates of Indebt- 
edness*—a. In General. A municipal warrant is an 
instrument generally in the form of a bill of ex- 
change or order, drawn by an officer of a municipal- 
ity upon its treasurer, directing him to pay an 
amount of money specified to the person named, or 
his order, or bearer;* it is a general order, payable 
when funds are found,> and need not be payable 
on sight.° Neither the vote of a municipal corpo- 
ration authorizing the payment of money to a per- 
son,’ nor the minutes of a meeting of municipal 
officers showing an audit of a claim against the 
municipality,® constitute a warrant. While a war- 
rant has been spoken of as being in the nature of, 
and to all intents and purposes, the promissory note 
of the municipal corporation,® strictly speaking, it 
is merely the means prescribed by law for draw- 
ing money from the treasury to pay the indebted- 
ness of the corporation,!® and is not a promissory 
note'? or bill of exchange.’ Municipal certificates 
of indebtedness are not ‘‘bills of credit’? within 
the meaning of the federal constitution.1% 

Medium of payment; receipt for taxes. Warrants 
are usually payable in lawful money of the United 
States,* but in the absence of prohibitory legisla- 
tion they may be made payable in gold coin.4> Both 
warrants and certificates of indebtedness may be 
made payable out of special funds.1¢ Except where 
it is expressly provided by statute’? that warrants 


88. Looney v. District of Colum- 
bia, 19 Ct. Cl. 280; Morgan v. District 
of Columbia, 19 Ct. Cl. 156. 

Certificate of indebtedness gener- 
ally see infra §§ 4126—4140. 

89. See Buckeye Engine Co. v. 
Cherokee, 54 Okl. 509, 153 P 1166. 

90. State v. Seattle, 73 Wash. 396, 
132 P 45. 

91. Alabama City, etc., R. Co. v. 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Casi916C 573; Williamson vy. Farson, 
LO0f Wil “A: 328. Taff 199° TI 71,.64 NE 
1086]; Monteith v. Parker, 36 Or. 170, 
59 P 192, 78 AmSR 768; Boustead v. 
Penn. Dist., 1 Phila. (Pa.) 180. 

92. Friend v. Pittsburgh, 131 Pa. 
305, 18 A 1060, 17 AmSR 811, 6 LRA 

36. 

93. Pekin v. Reynolds, 31 Ill. 529, 
83 AmD 244; Peo. v. Tazewell County, 
22 Tl 147. 


94. Williamson v. Farson, 101 Ill. 
A. 328 [aff 199 Ul. 71, 64 NE 1086]. 
95. an Francisco v. Broderick, 


111 Cal. 302, 43 P 960; Baltimore City 
v. Hampton Court Co., 126 Md, 341, 
94 A 1018. 

[a] Use of emergency fund.— 
Where the inadequacy, if any, of an 
appropriation made for street clean- 
ing was due to the action of the 
board of estimates, but the board has 
authority to dispose of an emergency 
fund, or portion thereof, for any pur- 
pose it may deem proper, it may 
and should use some portion of the 
emergency fund to supply the defi- 
ciency in the appropriation.  Balti- 
more City v. Hampton Court Co., 126 
Md. 341, 94 A 1018. 

96. Higgins v. San Diego, 131 Cal. 
294, 63 P 470; Speed v. Detroit, 100 
Mich. 92, 58 NW 688; McGuire v. 
Prendergast, 159 NYS 658 [aff 172 
App. Div. 909 mem, 157 NYS 1134 
mem (aff 218 N. Y. 630 mem, 112 NE 
1064 mem)]. 

97. Smith v. New York, 5 Hun (N, 
Mosher v. 


13. 83 Misc. 
328, 145 NYS 964. 

99. Arthur v. Petaluma, 175 Cal. 
216, 165 P 698. 

1-2. Appling v. Abbeville, 136 Ga. 


Elmira, 


772, 72 SE 31; Abbeville v. McMillan, 
9 Ga. A. 851, 72 SE 336. 

3. Cross references: 

“Bond” and “warrant” distinguished 

. generally see Bonds § 2. 

“Certificate of indebtedness” as 
equivalent to “bonds” see Certifi- 

cate 11 C. J, p 77 note 3 [a]. 
Warrant as acknowledgment of debt 

tolling limitations see Limitations 

of Actions § 612. 

4 Stratton v. Kinney County 
Comrs.’. Ct., (Tex. Civ. A.) 187 SW 
1170. To same effect Hornblower v. 
Pierre, 241 Fed. 450, 154 CCA 282 
(aff 231 Fed. 496] (the warrant of a 
municipal corporation is in fact only 
the order of one of its officers upon 
another of its officers to pay some of 
its funds to a third person); Pulte 
v. Keel, (Tex. Civ. A.) 297 SW 241 
(“warrant” is written declaration evi- 
dencing existing debt and may be 
made payable out of current funds). 

{a] “A warrant is the command 
of the council, board, or official, 
whose duty it is to pass upon the 
validity and determine the amount of 
a clajm against the municipality, to 
the treasurer to pay money out of 
any funds in the city treasury, which 
are or may become available for the 
purpose specified, to a designated 
person whose claim therefor has been 
duly adjudged and allowed.” 2 Dil- 
lon Mun. Corp. (5th ed) p 1283 
{quot Bithlo v. Bank of Commerce, 
(Fla.) 110 S 837, 838]. 

[b] It is regarded as an order of 
the corporation upon itself. Clark v. 
Des Moines, 19 Iowa 199, 87 AmD 


423; Stratton v. Kinney County 
Comrs.’ Ct., (Tex. Civ, A.) 1837 SW 
1170. 


5. State v. Pasco Reclamation Co., 
90 Wash. 606, 156 P 834. 

[a] “It is in effect, in this state, 
an assignment’ seriatim of that 
amount of the funds against which 
it is drawn. A warrant even lacks 
the stable quality of a definite time 
of payment peculiar to a bond or 
note, and will only be paid when there 
is sufficient money in that particular 
fund on which it is drawn to cash it,” 


State v. Pasco Reclamation : 
Wash. 606, 609, 156 P 834. Panag 

[b] “Time warrants’ (1) are not 
the ordinary warrants used in the 
payment of claims duly audited and 
allowed against municipalities.” 
Hubert v. Vero Beach, (Fla.) 112 S$ 
52, 53. (2) They are sometimes re- 
garded as certificates of indebtedness 
within the meaning of a statute 
Hubert v. Vero Beach, supra. ; 

Ae ial see nA §§ 4135, 4136. 

5 urrton v. Harvey Coun 
Bank, 28 Kan. 390, Misa. 
e aine v. Boston, 124 Mass. is 

8. Peo. v. Wood, 71 N. Y. 371. ue 

9. Clark v. Des Moines, 19 Iowa 
Rte hohe, rik Bull v. Sims, 23 

- Y. 570; Read v. Buffalo 
526 [aff 74 N. Y. 463]. 1 ok ee 

[a] In substance a warrant is the 
mere promise of the municipality to 
pay the sum specified. Stratton v. 
Kinney County Comrs.’ Ct., (Tex. 
Civ, A.) 137 (SW *1170) 

Warrant as negotiable instrument 
see infra § 4132. 
ine Dana v. San Francisco, 19 Cal. 

11. Dana v. San Francisco, supra. 

12. Dana v. San Francisco, supra. 

13. New Orleans v. Mount, 24 La. 
Ann, 37; Baltimore y. State, 15 Ma. 
pats AmD 572. 

Bills of credit generally s 
[36 Gyo 8977 y see States 

14. See cases passim §§ 4127-4140. 

15.. Foote _v. Salem, 14. Allen 
(Mass.) 87; Kenyon y. Spokane, 17 
Wash, 57, 48 P 783, 

16. Jones y, Portland, 35 Or, 512, 
58 P 657. 

Effect of inadequacy, diversion, or 
failure to raise special fund see infra 
§§ 4135, 4136. 

Specification in warrant of fund for 
payment see infra § 4128. 

17. See statutory provisions. 

[a] Constitutionality. — Such pro- 
visions are not in violation of the 
provision of the federal constitution 
that “no state shall make anything 
but gold and silver coin a tender in 
payment of debts.” State v. Rives, 
12 Ark, 721, 


1168 [44-C.3.] 


shall be receivable in payment of all taxes’ and 
debts?® due the municipality, as well as in pay- 
ment of fines and forfeitures imposed in criminal 
proceedings,?° it would seem that a municipal cor- 
poration could not be required to receive its war- 
rants in payment of taxes due to it.?+ 

[§ 4127] b. Power and Duty To Issue; Validity 
To be valid, municipal warrants and 
certificates of indebtedness must be authorized?* and 
not prohibited?* by law, and.they must be legally 
issued?> by the officer charged with the duty,?° in 
compliance with,?* and not in violation of,’* the 
provisions of applicable statutes and ordinances. 
Where the only basis of a warrant or certificate of 
indebtedness is a contract which is invalid, the 


Generally.?” 


1g Uy. S:—Little Rock “vy. Uii-S., 
103 Fed. 418, 43 CCA 261. 
Ark.—Lindsey v. Rottaken, 32 Ark. 
619. 
Kan.—Thorpe v. Cochran, 7 Kan. A. 
726,52. 10%. 
Mo.—Reynolds y. Norman, 114 Mo, 
509, 21 SW 845. 
Ss. D.—Western Town-Lot Co. V. 
Lane, 7'S. D. 1. 62 NW 982. é 
Wis.—Keep v. Frazier, 4 Wis. 224. 
19. White v. State, (Ark.) 11 S 
765; Richie v. Frazer, 50 Ark. 393, 
8 SW 143: Helena v. Turner, 36 Ark. 
577; Mesler v. McClure, 30 Ark. 597. 
20. Lusk v. Perkins, 48 Ark. 238, 
2 SW 847; Russell v. Rowland, 47 
Ark. 203, 1 SW 74; McKibben v. State, 
31 Ark, 46. 
21. State v. Pilsbury, 29 La. Ann. 
787. Ps 
22. Power to issue warrants or 
certificates of indebtedness: 
At discount see infra § 4130. 
In: 
Negotiable form see infra § 4133. 
Payment of unauthorized or exces- 
sive indebtedness see supra § 
4089. 
23. U. S.—Hornblower v. Pierre, 
941 Fed. 450, 154 CCA .282 [aff 231 


lye aul eee v. San Francisco, 18 
Cal. 500. d 

N. Y.—East River Nat. Bank_v. 
New York, 93 App. Div. 242, 87 NYS 
2 enn !Naeh vind v. Fisher, 1 Tenn. 
Cas: 345, 


Wash.—State v. Newport, 70 Wash. 
286, 126 P 637. é 

Wis.—Hubbard v. Lyndon, 28 Wis. 
674. 

24. Niles Bryant School v. Bailey, 
161 Mich. 193, 126 NW 116. Compare 
Black v. Cohen, 52 Ga. 621 (certifi- 
cates of indebtedness issued by. a mu- 
nicipality, receivable in payment of 
public dues, are binding upon the 
municipality, even though the act 
of issuing them may have been in 
violation of a penal law). 

25. Celaya v. Brownsville, (Tex. 
Civ. A.) 203 SW 153. 

26. State v. Corzilius, 35 Oh. St. 
69; Bailey v. Philadelphia, 167 Pa. 
569, 31 A 925, 46 AmSR 691. 

[a] City treasurer.— All parties 
dealing with a city treasurer are 
bound to take notice of the fact that 
he has no authority to issue city 
warrants. Bardsley v. Sternberg, 17 
Wash. 2438, 49 P 499. 

27. Hadley v. Dague, 130 Cal. 207, 
62 P 500; Newgass v. New Orleans, 
49 ua yreAnn: 163, 7.85 1565, 215 Ams 
368, 43 La. Ann. 78,9 S 25; Galloway 
v. Gilmour, 6 Pa. ‘Dist. 553. 

[a] Inapplicable provisions.—Stat- 
utes relating to the issuance of bonds 
(see infra §§ 4142, 4163 et seq) are 
not applicable to warrants. 
can Road Mach. Co. v. Ballinger, 
(Tex. Civ. A.) 210 SW 265; Graves v. 
O’Neil, (Tex. Civ. A.) 189 SW 778. 

28. Intermela vy. Perkins, 205 Fed. 
603, 123 CCA 619; Bithlo vy. Bank of 
Commerce, (Fla:) 110 S 8387. 

[a] Statute held not violated.— 
Where a city council having been 


LS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ameri- | 
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pay it.%4 


rial.°® 


convened in regular session took a 
recess from day to day until the war- 
rant in question was issued, but the 
business of issuing the warrant was 
brought up at each meeting and kept 
in hand until finally concluded, the 
warrant was not issued or ordered to 
be issued at an adjourned meeting in 
violation of Remington & B. Code 
(Wash.) § 7681, prohibiting the 
transaction of certain business at an 
adjourned meeting. Intermela_ v. 
Perkins, 205 Fed. 603, 123 CCA 619. 

29. U. S.—Watson v. Huron, 97 
Fed. 449, 88 CCA 264. 

Ala.—Grayson v, Latham, 84 Ala. 
546, 4 S 200, 866; Speed v. Cocke, 57 
Ala. 209. 

Cal.—Perry v. Ames, 26 Cal. 372; 
Keller v. Hyde, 20 Cal. 593. 

Miss.—Files v. McWilliams, 49 
Miss. 578. 

. N. Y.—In re Dean, 230 N. Y. 1, 128 
NE 897. 

Or.—Clatskanie State Bank -y. 
Rainer, 72 Or. 243, 143 P 909. 

30. Bank of Commerce vy. Hud- 
dleston, 172 Ark. 999, 291 SW 422, 50 
ALR 1202; Burrton v. Harvey County 
Sav. Bank, 28 Kan. 390; Buffalo 
School Furniture Co, v. School Dists. 


Nos., 4, ete.j5fikean, Ai, 796, 64ePsdstb 


at Sav. Bank y. Lexington, 74 Mo. 
104. 

[a] A city which is authorized to 
issue serip to a certain amount, for 
the purpose of defraying the expense 
of a public work, may lawfully issue 
the same all at once. Foote v. Salem, 
14 Allen (Mass.) 87. 

31. Cicero v. Grisko, 240 Ill. 220, 
88 NE 478 [aff 144 Ill. A. 564]; 
Houma Lighting, etce., Mfg. Co. v. 
Houma, 127 La, 726, 538 S 970; Mar- 
shall v. Kalman, 153 Minn, 320, 190 
NW 597; Corpus Christi v. Woessner, 
58 Tex. 462; Bridgers v. Lampasas, 
(Tex. Civ. A.) 249 SW 1083. 

[a] Statute authorizing  certifi- 
cates of indebtedness upheld.—Sulli- 
van v. Charleston, 133 S, C, 189, 130 
SE 876, 133 SE 340. 

32. Ala.—Allen v. La Fayette, 89 
Ala. 641, 8 S 30, 9 LRA 497, 

Ark.—Forrest City v. Forrest City 
Bank, 116. Ark, 377, 172.-SW 1148. 

Miss.—Clayton v. McWilliams, 49 
Miss... 311. 

N. J.—Slingerland v. Newark, 54 
N. J. L. 62, 23 A 129; Hawthorne vy. 
Hoboken, 32 N. J. L. 172. 

Tex.—Payne v. Columbus First 
Nat.‘ Bank, (Commn. A.) 291 SW 209 
[aff (Civ, A.) 257 SW 609]. 
HRT en v. Hance, 1 Wyo. 

33. O’Dell v. Seranton, 126 Mo. A. 
19, 103 SW 570 (statute governing 
cities of the fourth class). 

34 U. S.—Gainesville v. Brown- 
Crummer Inv. Co., 20 F. (2d) 497. 

Mo.—Aull Sav. Bank v. Lexington, 
74 Mo. 104, 

Tex.—Lasater v. Lopez, 110 Tex. 
179, 217 SW .373; Tyler v. Jester, 97 
Tex, 344, 78 SW 1058. 

Wash.—State v, Irwin, 74 Wash. 
589, 134 P 484, 135 P 473. 
gah oun Inggn v. Hance, 1 Wyo. 


N 


[§§ 4126-4127 
warrant or certificate is likewise invalid.?? Munici- 
| palities generally have power,*° either express** or 
implied,” to issue warants or other ordinary evi- 
dence of indebtedness in certain cases. 
pressly provided otherwise by statute,?* a munici- 
pality may lawfully issue a warrant at a time when 
there are not sufficient funds in the treasury to 
The municipal officers by whom warrants 
are to be signed®® and countersigned®® are desig- 
nated by statute or charter. 
that municipal officers should draw, sign, or counter- 
sign warrants when ordered to do so by the proper 
authority,®* acting within the scope of its power,*® 
their duties in this respect being merely ministe- 
However, under some charter or statutory 


“Unless ex- 


It is generally held 


{a] Warrant drawn upon general 
fund.—‘‘We are wholly at a loss to 
understand how the fact that there 
may not be at present in the general 
fund of the city sufficient money to 
pay such warrant can have any bear- 
ing upon the question of the legality 
of its issuance. Our attention has 
not been called to any provision of 
law that prohibits the issuance of 
warrants upon the general fund of 
the city for a lawfully incurred obli- 
gation thereof because of the want 
of money in such fund to pay for 
such warrant, nor do we know of 
any such restriction.” State v. Irwin, 
Tans ha 589, 593, 134 P 484, 135 P 

[b] Warrants payable in the fu- 
ture may not for that reason be in- 
valid. Gainesville v. Brown-Crum- 
mer Inv. Co., 20 F. (2d). 497; Lasater 
Vv. Lopez, 110" Tex. 79,6 217 Swi 373. 
. 35. Decatur v. McKean, 167 Ind. 
249, 78 NE 982; State v. Mcllraith, 
113 Minn. 237, 129 NW 377; Todd v. 
Cormier, 84-Or. 11, 163 P -974. 

36. Decatur v. McKean, 167 Ind. 
249, 78 NE 982; Com. v. Hitchens, 18 
Pa. Super, 349; Price vy. Walton, 20 
Pa. Dist 258: 

37. Del.—State v. Herdman, 28 
Del. 555, 95 A 549 [aff 29 Del. 24, 96 
A 199}. 

FY ea ory v. Platt, 187° Tih rAr 
Mich,—Alberts v. Torrent, 98 Mich. 
512, 57 NW 569. 

Minn.—State vy. Ames, 31 Minn. 
440, 18 NW 277. 

Mo.—State v. Smith, 5 Mo. A. 427. 

N. Y.—Peo. v. Green, 56 Ns: Y.°476: 
Peo. v. Haws, 36 Barb. 59; Van Ars- 
dale vy. Justice, 75 Misc. 495,133 NYS 
661. But see Peo. v. Wood, 35 Barb. 
653, 138 AbbPr 374, 22 HowPr 286 (an 
officer may refuse to sign a warrant 
known to be for a dishonest or 
fraudulent debt). 

Oh.—State v. Cleveland, 10 Oh. Dee. 
(Reprint) 571, 22 CincLBul 113. 

Pa.—Gallagher v.' Porter, 24 Pa. 
Dist. 649; Flick v. Harpham, 13 Pa. 
Co, 648, 

[a]. To whom payable.—A munici- 
pal officer cannot draw a warrant in 
favor of some person other than the 
one to whom it is ordered to be paid. 
pereeer v. Edgar, 76 Cal. 569, 18 P 


38. Com. v. Walton, 236 Pa. 220 
84 A 766. t 
[a] Where the council is without 
power to authorize the payment of a 
claim, a municipal officer may prop- 
erly refuse to countersign a warrant 


directing payment thereof. James vy, 
Seattle, 22 Wash. 654, 62 P 84, 79 
AmSR 957... - 

39. State v. Hodapp, 104 Minn. 


309, 116 NW_589; State v. Smith, 5 
Mo. A. 427; Peo. v. Coler, 166 N. Y. 
1, 59 NE 716, 82 AmSR 605, 52 LRA 
814; In‘ re’ Freel,- 148" Niimy. “065 842 
NE 586; Com, v. Walton, 236 Pa. 220, 
84 A 766; Gallagher y. Porter, 24 Pa, 
Dist. 649. 

Mandamus to compel issuance or 
countersigning of warrant see Man- 
damus §§ 405-407. : 


ii eae 23. 


§§ 4127-4129] 


provisions the comptroller or other designated offi- 
cer invested with authority to draw, sign, or deliver 
warrants is invested with discretionary*® or quasi- 
judicial*! powers and is not a mere automaton‘? or 
ministerial officer,*? and under such provisions it 
may be his duty under some circumstances to refuse 
to draw or sign a warrant,‘* even though author- 
ized or ordered to do so by the couneil.*® 

: Validating invalid warrants. Where warrants are 
issued by a municipal corporation in excess of its 
authority, and the legislature could have authorized 
their issuance in the first instance, it may render 
them valid by a curative act.*® The court will not, 
however, construe a statute as validating outstand- 
ing invalid warrants unless such is clearly the intent 
of the legislature.*7 Warrants issued in violation 
of a constitutional provision cannot be validated by 
the courts*® or by a vote of the electors.*? 

[§ 4128] c. Form, Contents, Execution, and De- 
livery. Municipal orders or warrants must be 
dated,®° signed and countersigned as required,*! and 
contain whatever statements are required by charter 
or statute.°? The purpose for which they are drawn 
should be stated therein;*? but it is not essential 
that they should specify from what particular fund 
they are payable,** unless a special fund for a spe- 
cial purpose has been created,®®> or they are ex- 
pressly required by charter or statute to designate 


40. Peo. v. Craig, 114 Misc. 216, 53. 
187 NYS 123; State v. Funk, 105 Or. | Denver, 
134, 199 P 592, 209 P 113, 25 ALR 625. | mond vy. Peo., 

41. Indianapolis ug National City 04, 

Bank, 80 Ind. A. 677, 188 NE 791, -148 
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Colo.—Travelers’ 
11 Colo. 434, 18 P 556; Ray- 
Zz Colo.. At 7329, 30) P 


Me.—Biddeford Police Bd. v. Bid- 
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the fund against which they are drawn or from 
which they are payable.** If receivable for ‘taxes 
they may so show on their face.®7 A warrant issued 
to-an assignee of a contractor is not fatally defec- 
tive because it omits the name of the contractor.®® 
Some statutes require warrants to be sealed;°® but 
in the absence of such a requirement, the corporate 
seal is not essential to their validity.°° The delivery 
of a warrant®! to the person authorized to receive 
it®? is essential to its complete issuance. 

[§ 4129] d. Construction and Operation. Munici- 
pal warrants signed by the proper officers are prima 
facie valid,®* and establish prima facie the valid- 
ity of the claims for which they are issued,** so as 
to cast on the municipality the burden of proving 
a defense of invalidity;®* but the allowance of 


claims by granting orders or warrants therefor, 


is not a final and conclusive adjudication so as to 
conclude the municipality,®® and it is not precluded 
or estopped from setting up defenses of ultra vires,* 
fraud,®* or want or failure of consideration,®® al- 
though where the municipality has power to issue 
the warrants and it receives the consideration there- 
for, it may be estopped to assert that the warrants 
were not issued at the time’ or in the manner? 
preseribed by the statute; and recitals in warrants, 
made for the purpose of inducing a purchase of the 
warrants, are binding on the municipality’? in the 


Ins. Co. v.| until delivered into the hands of the 
person authorized to receive it.’ 
State v. Scott, supra. 

63. Belton Vv: Brown-Crummer 
Inv. Co., 17 F. (2d) 70; Hornblower 


NE 675, 141 NE 249. 

[a] Power to investigate the 
merits of the claim and to examine 
witnesses under oath, before issuing 
a warrant, is sometimes conferred 
upon the comptroller by charter or 
statute. Indianapolis v. National 
City Bank, 80 Ind. A. 677, 138 NE 
791, 148 NE 675, 141 NE 249; Peo. v. 
Craig, 114 Misc. 216, 187 NYS 123. 

42. Peo. vy. Craig, supra; Naylor v. 
McColloch, 54 Or. 305, 103 P 68. 

43. Naylor v. McColloch, supra. 

44. State v. Funk, 105 Or. 134, 199 
P 592, 209 P 118, 25 ALR 625; Naylor 
v. McColloch, 54 Or, 305, 103 P68. 

45. State v. Funk, 135 Or. 134, 199 
P 592, 209 P 113, 25 ALR 625; Naylor 
v. McColloch, 54 Or. 305, 103 P 68. 

46. Daggett v. Lynch, 18 Utah 49, 
54 P 1095; West v. Chehalis, 12 Wash, 
369) 412 P17, 50° AmSR “896+—a 
France Fire-Engine Co. v. Davis, 9 
Wash. 600, 38 P 154. 

47. Lindsey v. Rottaken, 32 Ark. 
619. 

48. In re Afton, 43 Okl. 720, 144 P 
184, LRA1915D 978. 

49. In re Afton, supra, 

50. Shipman v. Forbes, 97 Cal. 572; 
S/o Ste kel 
Valley Bank v. Brodie, (Ariz.) 
76 P 617; Decatur v. McKean, 167 
Ind. 249, 78 NE 982. See also supra 
§ 4127. 

[a] Signing held sufficient.—Wal- 
do v. Portland, 33 Conn. 363, 

52. Travelers’ Ins. Co. v. Denver, 
11 Colo. 434, 18 P 556. 

[a] Mandatory requirements, — 
Charter “requirements as to what the 
warrants shall state are mandatory, 
and a warrant which does not comply 
with these requirements in its state- 
ments does not create any liability 
against the city, and is not evidence 
of a debt against it.” Travelers’ Ins. 
oe v. Denver, 11 Colo. 434, 439, 18 P 


55 

fb] Authorization should be shown 
by reference in the warrants to the 
appropriation under which they were 
issued, and the date of the order or 
ordinance making it. Martin v. San 
Francisco, 16 Cal. 285; Argenti v. San 
Francisco, 16 Cal. 255. 
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deford, 105 Me. 46, 72 A 740. 


Mich.—Peterson. v. Manistee, 36 
Mich. 
Tex.—Minor v. Loggins, 14 Tex. 


Civ; Al 25,7 37 SWel086- 
P Wis.—Reeve v. Oshkosh, 33 Wis. 
wis 

54. Stevens v. Truman, 127 Cal. 
155, 59 P 397; Minor v. Loggins, 14 
Tex, Civ. A. 15, 37 SW 1086. 

[a] Effect of unnecessary recital. 
—A city warrant issued in considera- 
tion of a valid obligation, payable 
out of its general funds, is not in- 
validated by a recital, not contem- 
plated by statute that it shall be 
payable out, of a special fund which 
the city is not authorized to create 
or which it may lawfully create but 
negligently fails to create. Abra- 
hams v. Omaha, 80 Nebr. 271, 114 NW 
161 [foll Rogers v. Omaha, 82 Nebr. 
118, 117 NW 119]. 

55. Fuller v. Chicago, 89 Ill, 282; 
East St. Louis v. Flannigen, 36 Ill. 
B50 Pen VOW OO. tT TINS Y . Mees 
Minor v. Loggins, 14 Tex. Civ. A. 15, 
37 SW 1086. 

56. Secaucus v. Kiesewetter, 83 N. 
J. L. 227, 84 A 622; San ‘Antonio Vv. 
Routledge, 46 Tex, Civ. A. 196, 102 
Sw 756. 

57. Fuller v. Heath, 89 II]. 296. 

58. Berkeley Dev. Co, v. Marx, 10 
Cal” A. 410; 102 PY 278. 

59. See Smeltzer v. White, 92 U. 
S. 390, 23 L. ed. 508. 

60. Condon v. Hureka Springs, 135 
Med. 566, 

[a] Inapplicable requirement.—A 
city warrant is not an “order” or 
“certificate” within the meaning of 
a statute providing that each city 
council shall cause to be provided 
for its clerk’s office a seal, which seal 
shall be affixed to all transcripts, or- 
ders, or certificates which it may be 
necessary or proper to authenticate 
under the provisions of the statute. 


Condon v. Eureka Springs, 135 Fed. 
566. 

61. State v. Pierce, 52 Kan. 521; 
STi ee) egies) 


State v. Scott, 102 Wash. 510, 


62. 
516, 173 P 498. 
“A warrant is not issued nor valid 


v. Pierre, 241 Fed. 450, 154 CCA 282 
[aff 231 Fed. 496]; Cheeney v. Brook- 
field, 60 Mo. 53. 

64. Field v. Highland Park, 141 
Mich. 69, 104 NW 393; Hamilton Tp. 
v. Underwood, 81 Okl. 256, 198 P 300; 
Sulphur v. State, 62 Okl. 312, 162 Pp 
74 3 


4. 

65. Belton v. Brown- ‘Crummer Inv. 
Co.,.- 17. F. (2d). 70> Hamilton's Ep. -v-- 
Underwood, 81 Oxi, 256, 198 P 3800; 
Sulphur v. State, 62 Okl. 312, 162 P 
744; Fairbanks Co. vy. Sulphur, 62 
Okl. 10, 161 P 811; Miami State Bank 
v. Miami, 43 Okl. 809, 144 P 597. 

66. Goldsmith vy. Baker City, 31 
Or. 249, 49 P 973; Com. v. Sholtis, 24 
Pa, Super. 487. 

67. Hornblower v. Pierre, 241 Fed. 
450, 154 CCA 282 [aff 231 Fed. 496]; 
Cheeney v. Brookfield, 60 Mo. 538; 
Com, v. Sholtis, 24 Pa. Super. 487; 
State v. Newport, 70 Wash. 286, 126 
P63. 

[a] Where there is no recital in a 
municipal warrant that any or all of 
the requirements of the law, with 
reference to its issue, have been 
complied with, the municipality is 
not estopped from showing its want 
of power. Hubbell v. Custer City, 15 
Si Dy 55, 87 NW 520. 

68. Hornblower v. Pierre, 241 Fed. 
450, 154 CCA 282 [aff 231 Fed. 496]; 
Com. v. Sholtis, 24 Pa, Super. 487. 

[a] Facts held not to show suffi- 
cient fraud to nullify warrants. 
South Houston vy. Carman, 6 F. (2d) 
358. 

69. Hornblower v. Pierre, 241 Fed. 
450, 154 CCA 282 [aff 231 Fed. 496]; 
Com. v. Sholtis, 24 Pa. Super, 487. 

Partial failure of consideration see 
infra note 72 [a]. 

70. Payne v. Columbus First Nat. 
Bank, (Tex. Commn. A.) 291 SW 209 
[aff (Civ. A.) 257 SW 609]. 

71. Bank of Commerce v. Hud- 
dleston, 172 Ark. 999, 291 SW 422, 
50 ALR 1202. 

72. Gainesville v. Brown-Crummer 
Inv.~Co., 20, F:, (2d) 497. 

[a] Thus recitals in warrants 
given by Gainesville for street im- 
provements, under authority of its 
charter and Rev. St. (1925) arts 701, 
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absence of fraud7? or knowledge on the part of 
purchasers of facts showing invalidity.7* It has 
been held that the action of the council in drawing 
a warrant is not conclusive,’> or even presump- 
tive,7® evidence that there are sufficient funds law- 
fully available for payment; but it has also been 
held that a city, by drawing warrants against a 
fund composed largely of assessments and judg- 
ments against itself. as quasi owner of the streets 
and publie squares, is estopped from denying the 
validity of those assessments and judgments.’? . The 
form of a warrant attempting to carry on its face 
an agreement in accordance with an ordinance in 
effect prohibiting its acceptance as payment of debts 
due the city until previous warrants. have been 
paid does not change its legal effect.7® 

_ [§ 4130] e. Discounting. A city cannot issue its 
warrants or certificates of indebtedness at a dis- 
count’® in payment of a debt,®° or for the purpose 
of borrowing money.®! However, a municipality 
has been held liable for the face value of warrants 
sold at a discount not so great as to be uncon- 
scionable.8? ‘ 

[§ 4131] f. Interest. It is sometimes expressly 
provided by statute or ordinance that municipalities 
shall be lable for interest on their warrants or cer- 
tificates of indebtedness.*? Also, unless prohibited 
from doing so by constitution, statute, or charter,** 
a municipality may lawfully contract to pay interest 


on its warrants or certificates of indebtedness,®* and 
709, 710, 


MUNICIPAL CORPORATIONS 


raise an estoppel against] v. Hacheney, 34 Or. 303, 55 P 971. 


SS -b-ae 
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where it has agreed to do so it will be held liable 
according to the terms of its agreement.®® Interest 
is not allowable on a warrant or certificate of in- 
debtedness expressly stipulating that it shall not 
draw interest,®? or at least interest can be allowed 
by judgment only from judicial demand.** Also, in- 
terest is not allowable where a person has accepted 
a warrant and payment thereof in the face of an 
express declaration on the part of city officials 
that it will not draw interest,®® and with an express 
acknowledgment on his part that the warrant and 
amount received thereon are in .payment of his de- 
mands ;° but where the payment of interest is pro- 
vided for by contract, an independent action for its 
recovery may be sustained notwithstanding payment 
of the principal as such has been made and ac- 
cepted.?! There is a conflict of opinion on the ques- 
tion whether municipal warrants draw interest in 
the absence of a statute, ordinance, or agreement 
expressly so providing, some courts taking the view 
that they do®? and others that they do not.®* Gen- 
eral fund warrants issued as a substitute for war- 
rants drawn on a special fund should be so drawn 
that when paid they will amount to no more than 
the amount for which the latter were drawn with 
simple interest thereon.®* 

Presentation and refusal of payment. Since a 
municipal corporation, unlike an individual, is not 
bound to seek its creditors to make payment of its 
indebtedness,®® ordinarily,°* although not always,%* 
up; and this practice has been so uni- 


Sa es 


the city to urge irregularities for 
partial failure of consideration as 
against purchasers of the warrants. 
Gainesville v. Brown-Crummer Inv. 
Co., 20 F. (2d). 497. 

73. Gainesville v. Brown-Crummer 
Inv. Co., supra. 

74 Gainesville v. Brown-Crummer 
Inv. Co., supra. 

75. Niles Bryant School v. Bailey, 
-161 Mich, 1938, 126 NW 116. 

76. Niles Bryant School v. Bailey, 
supra, 

77. Warner v. New Orleans, 87 
Fed. 829, 31: CCA 238. 

78. Ex p. Willis, 74 Ark, 498, 86 
SW 300. 

79. Pugh v. Little Rock, 35 Ark, 
75; Million vy. Soule, 15 Wash. 261, 


46 P 234. 

80. Arnott v., Spokane, 6 Wash. 
442, 33 P 1063. 

81. Arnott v. Spokane, supra. 

82. South Houston v. Carman, 6 F. 
(2d) 358 [appr Gainesville v. Brown- 
Crummer Inv. Co.,, 20 F. (2d) 497]. 

[a] In Texas a municipality may 
issue funding warrants and sell them 
at discount. Tyler County v. Branch- 
Middlekauff Inv. Co., 20 F. (2d) 504. 

83. See Drexel State’ Bank v. La 
Moure, 207 Fed. 702; Naar v. Trenton, 
42 N. J. L. 500; Smith v. Buffalo, 39 
NYS 881; Stinson v. Godbe, 51 Utah 
3438, 170 P 782. 

Interest from time of presentation 
and refusal of payment see infra text 
and note 98. 

84. Bank of Commerce v, Hud- 
dleston, 172 Ark, 999, 291 SW 422, 50 


ALR 1202; -Heuermann v. Church, 
(Tex. Civ. A.) 150 SW 212. 

85. Ala.—Alabama City, etc., R. 
Co. v, Gadsden, 185 Ala. 263, 64 S 


91, AnnCas1916C 573. 
Ill.—Merchants’ L. & T. Co. v. Chi- 
cago, 264 Ill, 76, 105 NE 726, 
Mich.—Cogswell v. Escanaba, 176 
Mich, 156, 142 NW 549. 


Or.—Shipley v. Hacheney, 34 Or. 
3038, 55 P 971. 
Wash.—State v. Stout, 43 Wash. 


501, 86 P 848, 10 AnnCas 208, 

86. Merchants’ L. & T. Co. v. Chi- 
cago, 264 Ill. 76, 105 NE 726 [aff 182 
Ill, A. 298]; Cogswell v, Escanaba, 
176 Mich. 156, 142 NW 549; Shipley 


[a] It is not against public policy 
to require a city to pay interest on 
its certificates in accordance with 
the terms of its express agreement. 
Merchants’ L. & T. Co. v. Chicago, 
pe Ill. 76, 105 NE 726 [aff 182 Ill. A. 

]. 
{[b] Effect of notice of cessation 
of interest.—Where municipal cer- 
tificates of indebtedness on their face 
bear interest, a resolution of the 
municipal council, and the publica- 
tion of a notice in the official mu- 


nicipal paper that after a certain 
date interest on such _ certificates 
would cease, does not, in the ab- 


sence of any proof that such notice 
ever came to his knowledge, affect 
the rights of the holder of such cer- 
tificates. Read v. Buffalo, 74 N, Y. 
463. 

87. University State Bank v. 
Bremerton, 86 Wash, 261, 150 P 439. 

88. Creole Steam Fire-Engine Co. 
v. New Orleans, 39 La. Ann, 981, 3 S 


LTT. 
89. Weidner vy. Reading, 20 Pa. 
Dist. 7215 
90. Weidner v. Reading, supra. 
91. Alabama City, etc., Cosa Ve 


Gadsden, 185 Ala. 268, 64 S 91, Ann 
Cas1916C 573. 

92. Monteith v. Parker, 36 Or. 170, 
59 P 192, 78 AmSR 768; Seymour v. 
Spokane, 6 Wash, 362, 33 P 832. 

[a] Custom and legislative recog- 
nition thereof.—‘‘There has prevailed 
a uniform custom of paying interest 
upon such warrants at the legal rate 
from the date of their presentation 
to the treasurer for payment until 
they were actually paid. That such 
a practice was legitimate and proper 
in a moral sense, there can be no 
doubt. An amount of money due 
from a city or other municipal cor- 
poration should draw interest until 
it is paid, the same as if due from a 
private person; and while it is prob- 
ably true that, under the strict rules 
of law, interest could not be collected 
upon money due and unpaid by a mu- 
nicipal corporation without some leg- 
islative provision therefor, there is 
no good reason for such rule. This 
fact being recognized, the practice of 
paying interest, as above stated, grew 


versal, and has been so frequently 
recognized by the legislation of the 
territory and state, as to give it the 
force of a law. The legislature, in 
numerous instances, has recognized 
as a portion of the liabilities of cor- 
porations of this kind interest on its 
indebtedness, evidenced by warrants 
of the kind in question. From this 
practice, and its recognition by the 
legislature, it must be held that in 
this state municipal corporations-are 
responsible for interest upon the 
amounts due from them, from the 
time that a warrant therefor has 
been issued, and payment thereof re- 
fused for want of funds.” Seymour 
Ri Seeeeee 6 Wash. 362, 364, 33 P 


93. Smith v. New Orleans, 27 La. 
Ann. 187. And see Scranton v. Hyde 
Park Gas Co., 102 Pa. 382 (conceding 
that a warrant would not draw in- 
terest, in the absence of an ordinance 
providing therefor). 

94. Portland Sav, Bank y. Monte- 
sano, 14 Wash. 570, 45 P 158, 

95. See supra § 4124. 

96 Alabama City, ete, R. Co. v. 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Cas1916C 573; Monteith v. Parker, 36 
Or. “170, 59 P 192, 78 AmSR 7683 
Boustead v. Penn Dist., 1 Phila. 
(Pa.) 180; Seymour y. Spokane, 6 
Wash, 362, 33 P 832, 

[a] Presentation to one having no 
municipal funds.—Where a city char- 
ter provided that warrants of a city 
should be drawn on the city treas- 
urer, and the warrant was presented 
to one who had none of the funds of 
the city in his possession or any ac- 
cess thereto, there was not such a 
presentation as would cause the war- 
rant to bear interest thereafter, irre- 
spective of whether the one to whom 
the presentment was made had any 
claim to the office of treasurer. 
ee Bank v. Brodie, (Ariz.) 76 P 
617. 

97.. Drexel State Bank v. La 
Moure, 207 Fed. 702; Soule v. Seattle, 
6 Wash, 315, 33 P 384, 1080. 

[a] Thus (1) failure to present a 
warrant for payment does not pre- 
vent the accrual of interest where 
the statute in question does not make 


SS a eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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municipal warrants draw interest, 
from the date of presentation and refusal of pay- 
ment, especially where there is an express statutory 
provision or ordinance to that effect;9* but the 
fact that the officer to whom the warrant is pre- 
sented refuses to indorse thereon the date of presen- 
tation does not deprive the holder of the right to 


interest.2? 


Interest on interest due has been allowed from 


the date of bringing suit.? 
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if at all, only | General. 
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Municipal warrants or certificates of in- 
debtedness are assignable choses in action,” but are 
not negotiable instruments in the sense of the law 
merchant,* especially where they are payable out 
of a particular designated fund,* and even where 
they are payable from a general fund,® or are in 
the ordinary form of commercial paper,® as where 


they are payable to order’ or bearer;® they are 


transferable by assignment, delivery, or indorsement 


and delivery,® and the transferee may maintain an 


[§ 4132] g. Negotiability and Transfer—(1) In 


presentation and nonpayment condi- 
tions precedent to the attaching of 
interest, the holder of the warrant is 
not charged with notice that funds 
are available for the payment of the 
warrant and he is led to believe by 
the officers of the municipality that 
no funds are available for payment. 
Drexel State Bank v. La Moure, 207 
Fed. 702. (2) Where city officials 
have issued warrants on a _ special 
fund which is to be collected from 
property benefited by the construc- 
tion of street improvements, the city 
is not liable for interest thereon until 
the delinquency of the assessments 
made for such improvements, as the 
city itself would not be entitled to 
eollect interest until that time. Soule 
v. Seattle, 6 Wash. 315, 33 P 384, 
1080. (3) A contract provision fixing 
the time for the commencement of 
interest is controlling. Merchants’ 
L. & T. Co. v. Chicago, 264 Ill. 76, 
105 NE 726 [aff 182 Tl. A. 298]; 
Harts v, Chicago, 189 Ill. A. 119. 

98. U. S.—New Orleans v. Warner, 
175 U. S. 120, 20 SCt 44, 44 L. ed. 96 
[mod 81 Fed. 645, 26 CCA 508]. 

Ark.—Jacks v. Turner, 36 Ark. 89. 

Ind.—Marks vy. Purdue Univ., 37 
Ind. 155. 

Mo.—State v. Pacific, 61 Mo. 155. 

Mont.—Higgins v. Edwards, 4 
Mont. 585; Terr. v. Gilbert, 1 Mont. 
37 


ule 

N. J.—Naar v. Trenton, 42 N. J. L. 
500. 

N. D.—State v. Hankinson, 53 N. D. 
346, 205 NW 995. 

Or.—Shipley vy. Hacheney, 34 Or. 
Bae, woe wo) ti. 

Pa.—Scranton v. Hyde Park Gas 
Co., 102 Pa. 382. 

S. D.—Freeman v. Huron, 10 S. D. 
368, 73 NW 260. 

Wash.—State v. Stout, 43 Wash. 
501, 86 P 848 10 AnnCas 208. 

[a] Equivalent of presentation.— 
(1) The commencement of suit upon 
a warrant has been held the equiva- 
lent of the statutory requirement for 
presentation so as to entitle the 
holder to interest from such time. 
New Orleans v. Warner, 175 U. S. 
120, 20 SCt 44, 44 L. ed. 96 [mod 81 
Fed. 645, 26 CCA 508]. (2) “The ne- 
gotiation and agreement between the 
parties to this case, had in view of 
the city’s confessed inability to pay, 
and with the intent and effect of 
postponing the date of payment, was 
the equivalent of a presentation.” 
Alabama City, etc., R, Co. v. Gadsden, 
185 Ala. 263, 269, 64 S 91. 

99. New Orleans v. Warner, 175 
U. S.'120,,20 SCt 44, 44 L. ed. 96; 
Terr. v. Gilbert, 1 Mont. 371. 

1. Alabama City, .ete., Ri. Co... vi. 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Cas1916C 573. 

2. Dakota Trust Co. v. Hankinson, 
53 N. D. 356, 205 NW 990; Barker v. 
Seattle, 97 Wash. 511, 166 P 1143. 

3. U. Si—Nashville v.. Ray, 19 
Wall. 468, 22 L. ed. 164; Hornblower 
v. Pierre, 2381 Fed. 496 -[aff 241 Fed. 
450, 154 CCA 282]; Watson v. Huron, 
97 Fed. 449, 38 CCA 264. 

Cal.—Pacific Pav. Co, v. Mowbray, 
127 (Calls Goyer 205. 

Fla.—Bithlo v. Bank of Commerce, 
LLOy SiS ols 

Ill.-—Morrison vy. Austin 
Bank, 213 Ill. 472, 72 NE 1109, 104 
AmSR 225: Delfosse v. Metropolitan 
Nat. Bank, 98 Ill. A. 123. 

Ind.—Hammond vy. Evans; 23 Ind. 


A. 501, 55 NE 784. 

Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423. 

Kan.—Arkansas City First Nat. 
Bank v. Gates, 66 Kan. 505, 72 P 207, 
97 AmSR 383. 

La.—New Orleans v. Strauss, 25 
La, Ann. 50. 


Me.—Emery v. Mariaville, 56 Me. 
He Sturtevant v. Liberty, 46 Me. 
457. 


Mich.—Field v. Highland Park, 141 
Mich. 69, 104 NW 393; Miner v. Ved- 
der, 66 Mich. 101, 33 NW 47; Lansing 
Second Nat. Bank y, Lansing, 1 Mich. 
INGE Sis 

Miss.—Chandler v. Bay St. Louis, 
57 Miss. 326. 

Ror Eat Re v. Cameron, 62 Mo. 

Nebr.—State v. Cook, 43 Nebr. 318, 
61 NW 693. 
ae H.—Eaton v. Berlin, 49 N. H. 

N. J.—North Bergen Tp. v. Eager, 
41 N. J. L. 184; Knapp v. Hoboken, 
389 N. J. L. 394; Winfield v. Hudson, 
28 N. J. L. 255. 

N. Y.—Peo. v. Stupp, 49 Hun 544, 
2 NYS. 537. : 

N. D.—Dakota Trust Co, v. Hankin- 
son, 53 N. D. 356, 205 NW 990; Hart 
v. Wyndmere, 21 N. D. 3838, 131 NW 
271, AnnCasi9138D 169. 

Okl1.—Logan County Bank v. Farm- 
ers’) Nat... Bank;:;55./OKl]5 .592, 5155. (P 
561; National Bank of Commerce vy. 
Oklahoma City, 32 Okl. 432, 122 P 
644, 39 LRANS 444; Jack v. Wichita 
Nat. Bank, 17 Okl.. 430, 89 P 219. 

Or.—Clatskanie State Bank 
Rainer, 72 Or. 248, 143 P 909. 

Pa.—Com, v. Sholtis, 24 Pa. Super. 
487. See New Castle First Nat. Bank 
v. New Castle, 238 Pa. 146, 85 A 1098 
(under the circumstances, it is im- 
material whether the certificates in 
question were negotiable). 

S. D.—Hubbell v. Custer City, 15 
S. D. 55, 87 NW 520. 

Tex.—Stringer y. Morris, 82 Tex. 39, 
17 SW 926; Sonnenthiel v. Skinner, 
67 Tex. 453, 3 SW 686; Payne vy. Co- 
lumbus First Nat. Bank, (Commn. 
A.) 291 SW 209 [aff (Civ. A.) 257 SW 
609]; Belton v. Harris Trust, etc., 
Bank, (Civ. A.) 273 SW 914; Stratton 
v. Kinney County Comrs. Ct., (Civ. 
A.) 18%, SW 11-70. 

Wash.—Matapan Nat. Bank y.. Se- 
attle:, ‘Al5 > Wash. 2596s) )197 <P 789) 
Barker v. Seattle, 97 Wash. 511, 166 
P 1148; University State Bank vy. 
Bremerton, 86 Wash. 261, 150 P 439; 
West Philadelphia Title, ete.,. Co. v. 
Olympia, 19 Wash. 150, 52 P 1015. 

W. Va.—Shinn v. Board of Educa- 
tion, 39 W. Va. 497, 20 SE 604. 

“The law is well settled that mu- 
nicipal warrants... possess none 
of the attributes or qualities of com- 
mercial paper.” Jack vy. Wichita Nat. 
Bank, 17 Okl. 430, 434, 89 P 219. To 
same effect Bithlo v. Bank of Com- 
merce, (Fla.) 110 S 887; Barker vy. 
Seattle, 97 Wash. 511, 166 P 1143. 

[a] A local street improvement 
warrant issued to a contractor is 
nonnegotiable. University State Bank 
v. Bremerton, 86 Wash. 
439. 

Ai. 


Vv. 


S.—Eayerque v. San Fran- 


| cisco, 2 F. Cas, No. 1,187, McAll.. 175. 
State) 


Cal.—Shakespear v. Smith, 77 Cal. 
638, 20 P-294, 11. AmSR 327. 

Mich.—Miner vy. Vedder, 66 Mich. 
101, 33 NW 47; Lansing Second Nat. 
Bank vy. Lansing, 1 Mich. N. P, 181. 


261, 150 P 


N. H.—Eaton vy. Berlin, 49 N. H. 


219, 
N. Y.—Read v. Buffalo, 67 Barb. 
Lake v. Wil- 


526 [aff 74 N. Y. 463]; 
liamsburgh, 4 Den. 520. 

Or.—Morris v. Sheridan, 86 Or. 224, 
£6 Te Pa bo 3% 

Wash,—Matapan Nat. Bank 
Seattle, 115 Wash. 596, 197 P 789. 
_W. Va.—Shinn v. Board of Educa- 
tion, 39 W. Va. 497, 20 SE 604. 

5. Matapan Nat. Bank y. Seattle, 
115 Wash. 596, 197 P 789. 

6 Stratton v. Kinney County 
Comrs’. Ct., (Tex. Civ. A.) 137 SW 


1170. 
Jack v, Wichita Nat. Bank, 17 


ie 
Okl. 430, 89 P 219. 

8. Jack v. Wichita Nat. Bank, 
supra; O’Donnell y. Philadelphia, 2 
Brewst. (Pa.) 481. 

9. U. S.—Nashville v. Ray, 19 
Wall. 468, 22 L. ed. 164; Hornblower 


Vv. 


| v.. Pierre, 231 Fed. 496 [aff 241 Fed. 


450, 154 CCA 2821; Watson v. Huron 
97 Fed. 449, 38 CGA 264, : 
ee ee v. Rottaken, 32 Ark. 
Cal.—Beals_v. Evans, 10 Cal. 459. 
Conn.—Goodwin v. East Hartford, 


oun 18, 38 A 876. 


. C.—Strong yv. District of Col = 
pigste D.C. .242. : Rec 
a.—Bithlo vy. Bank of C ; 
1108 a ommerce, 
.—Henshaw v. Christian, 14 & 
As, 558. boast 
Ind.—Connersville v. Connersville 
Hydraulic Co., 86: Ind. 184. 
Iowa.—Boardman vy, 29 
City First Nat. 


Iowa 339. 
Fr een eben cs 
ank v. Gates, 66 Kan. 505, 72 
97 AmSR 383. eee 
y. arnegie 
KyL 431. = = 
ge v. Dubuclet, 23 La. Ann. 
Me.—Furgerson vy. Staples, 82 Me. 
159, 19 A 158, 17 AmSR 470; Emery 
v. Mariaville, 56 Me. 815; Sturtevant 
v. Liberty, 46 Me. 457. 
ey ee v. Cheshire, 13 Gray 
Mich.—Field v. Highland Park, 141 
Mich. 69, 104 NW 3938: Miner v. Ved- 
wear 66 caffe 101, 33 NW 47. 
iss.—Chandler yv. Bay St. Louis 
57 Miss. 326. ‘i ; 
ee v. Cameron, 62 Mo. 
Nebr.—State v. Cook, 43 Nebr. 318, 
61 NW 6938. 
N. H.—Great, Falls Bank vy. Farm- 
ington, 41 N. H. 382. 
N..J.—Knapp v. Hoboken, 38 N. J. 
1+ ake Winfield v. Hudson, 28 N, J. 
i oo. 
N. Y.—Kelley v. Hill, 4 Hill 263. 
N. D.—Dakota Trust Co. v. Hankin- 
son, 53 N. D. 356, 205 NW 990. 
Okl.—Logan County Bank vy. Farm- 
aA Nat. Bank, 55 Okl. 592, 155 P 
Or.—Morris v. Sheridan, 86 Or, 224, 
167 P 593. 
Pa.—Scranton v. Hyde Park Gas 
Co., 102 Pa.) 382. 
gs. D.—Hubbell v, Custer City, 15 
S. D. 55, 87 NW 520. 
Tenn.—Garner vy. State, 5 Lea 213. 
Tex.—Belton v. Harris Trust, etc., 
Bank,, (Civ. A.) 2738 SW 914. 
Vt.—Dalrymple vy. Whitingham, 26 
Vt. 345. g 
Wash.—Fidelity Trust Co. v. Palm- 
oA 22 Wash, 478, 61 P 158, 79 AmSR 


Hayne, 


v. Beattyville, 


172 440.9.) 


I 


action thereon in his own name,’ but they are sub- 
ject in the hands of a bona fide purchaser to all 
the defenses and equities that could have been set 
Indeed some au- 
thorities assert broadly that a municipal warrant 
in the hands of a purchaser or assignee is subject 
to all defenses that may be urged against it,!? but 
other authorities hold that it is subject only to such 
defenses on the part of the city as existed at the 
time of the assignment*® or notice thereof,'* that 
the municipality will not be permitted, as against 
a purchaser of the warrant, to attack the validity 
of its incorporation,'® and that the municipality 
may be estopped, as against a purchaser relying 
upon recitals in the warrants and the ordinances 
relating to its issuance, from asserting a defense 
based upon facts at variance with the recitals.1° It 
is held that in the absence of an express contract 


up against the original payee." 


Wis.—Terry v. Allis, 20 Wis. 32. 

[a] Indorsement and delivery.— 
(1) A warrant may be transferred by 
indorsement and delivery in the same 
manner as a negotiable bill or note 
is transferred, without the necessity 
of a formal assignment. Watson v. 
Huron, 97 Fed, 449, 38 CCA 264. (2) 
Where the payee of municipal certifi- 
cates of indebtedness has delivered 
them to a third person indorsed in 
blank, it becomes the payee’s duty to 
inform the municipality of any fact 
on which he, the payee, might object 
to the redemption of the certificates 
in favor of the holder and-claim pay- 
ment to himself, and in the absence 
of such notice the indorsement in 
blank and possession by the trans- 
feree give him apparent ownership 
and justify the city in making pay- 
ment to him. Strong vy. District of 
Columbia, 15 D. C. 242. (3) Where 
a city order has never been delivered 
to or indorsed .by the payee, no one 
ean acquire such a title to it as will 
enable him to collect it from the 
eity. Terry v. Allis, 20 Wis. 32. 

{b] For all purposes involving its 
title, a municipal warrant must be 
treated as_ negotiable. Marcus v. 
Ofner, 103 Wash. 478, 175 P 31; Fi- 
delity Trust Co. v. Palmer, 22 Wash. 
478, 61 P 158, 79 AmSR 953. 

[c] Assignment by trustee.—In a 
case involving a contest as to owner- 
ship, it was held that a bank which 
takes by assignment certificates rep- 
resenting a fund in the hands of a 
municipal corporation is not a bona 
fide holder without notice, where the 
assignment to the bank as collateral 
security for a personal loan shows on 
its face that the assignor held and 
indorsed the certificates as trustee. 
Henshaw v. Christian, 148 Ill. A. 558, 

10. U. S.—Watson v. Huron, 97 
Fed. 449, 38 CCA 264. 

Cal.—Beals v. Evans, 10 Cal. 459. 

Iowa.—Dively v. Cedar Falls, 21 


Iowa 565. 

Ky.—Carnegie v. Beattyville, 13 
Kyl 481. 

Me.—Emery v. Mariaville, 56 Me, 
315; Sturtevant v. Liberty, 46 Me. 
457. 


Mich.—Field v. Highland Park, 141 
Mich. 69, 104 NW 393. 

Mo.—Matthis v. Cameron, 62 Mo. 
504. 

N. H.—Great Falls Bank v, Farm- 
ington, 41 N. H. 32; Andover vy. Graf- 
ton, 7 N. H. 298, 

N. Y.—Kelley v. Brooklyn, 4 Hill 
263; Moss vy. Oakley, 2 Hill 265. 

Or.—Morris v. Sheridan, 86 Or. 224, 
167) .P; 593. 

Pa.—Scranton v. Hyde Park Gas 
Co., 102 Pa. 382, 

Tenn.—Garner v. State, 5 Lea 213. 

Vt.—Dalrymple y. Whitingham, 26 
Vt. 345. 

11. U. S.—New Orleans v. Warn, 
130° U.S! 199,21 “SCU Shs; 450 Tweed. 
493 [aff 101 Fed. 1005, 41 CCA 676]; 
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collected.!? 


Nashville -v. Ray, 19 Wall. 468, 22 L. 
ed, 164; Hornblower v. Pierre, 231 
Fed. 496 [aff 241 Fed. 450, 154 CCA 
282]; Watson v. Huron, 97 Fed. 449, 
38 CCA 264; School Dist. Tp. v. Lom- 
bard, 21°F. “Cas. No. 12,478, 2 Dill. 


Ae v. Rottaken, 32 Ark. 

Conn.—Goodwin v. East Hartford, 
70 Conn. 18, 38 A 876. 

Fla,—Bithlo v. Bank of Commerce, 
110 S 837. 

Ind.—Connersville v. Connersville 
Hydraulic Co., 86 Ind. 184; Hammond 
v. Evans, 23 Ind. A. 501, 55 NH 784. 

Iowa.—Boardman v. Hayne, 29 
Iowa 339; Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423. 

Kan.—Arkansas City First Nat. 
Bank v. Gates, 66 Kan. 505, 72 P 207, 
97 AmSR 383, 

La.—New Orleans v. Strauss, 25 
La, Ann. : 

Mich.—Field v. Highland Park, 141 
Mich. 69, 104 NW 393; Miner vy. Ved- 
der, 66 Mich, 101, 83 NW 47. 

Miss.—Chandler v. Bay St. Louis, 
57 Miss. 326. 

Mo.—State v. Huff, 63 Mo. 288; 
Matthis v. Cameron, 62 Mo. 504. 

Nebr.—State v. Cook, 43 Nebr. 318, 
61 NW 693. 

BENG H.—Eaton v. Berlin, 49 N. H. 


N. J.—North Bergen Tp. v. Eager, 
41 N. J. L. 184; Knapp y. Hoboken, 
Son Nes kaa ee 

N. Y.—Halstead v. New York, 3 N. 
¥2.. 430), Laff baBarbs 12187). 

Okl.—Jack v. Wichita Nat. Bank, 
17 Ok], 430, 89) P 219. 

Or.—Morris v, Sheridan, 86 Or, 224, 
167 P 693. 

S. D.—Hubbell v. Custer City, 15 
S._D. 55, 87 NW 520. 

Wash.—University State Bank v. 
Bremerton, 86 Wash. 261, 150 P 439; 
Fidelity Trust Co. v, Palmer, 22 
Wash. 473,'617 P 158, 79 AmSR. 953; 
West Philadelphia Title, etc., Co. v. 
Olympia, 19 Wash. 150, 52 P 1015; 
Bardsley v. Sternberg, 17 Wash. 243, 
49 P 499. 

[a] Stolen certificates.—(1) It is 
a good defense to an action by a bona 
fide purchaser of certificates of in- 
debtedness of a municipality that 
after their redemption and cancella- 
tion they were stolen and the cancel- 
lation marks removed. istrict of 
Columbia v. Cornell, 130 U. S, 655, 9 
SCt 694, 32 L. ed. 1041. (2) A person 
purchasing duplicate city certificates, 
stolen by an employee of. the city, 
who forged the indorsement of the 
contractor, is negligent in making the 
purchase without making an inves- 
tigation as to whether the certificates 
were regularly issued, National 
Bank of Commerce v. Oklahoma City, 
32 Okl. 482, 122 P 644, 39 LRANS 444, 

[b] Constructive notice. — Where 
city warrants are void because issued 
in excess of a constitutional limit of 


to the contrary, there is a warranty, implied by 
law, on the part of a seller of village warrants 
that they are genuine and legal obligaticns of the 
village,!7 and are not, to his knowledge, subject to 
a set-off or counterclaim.*® 
warrants reserves all interest collected thereon, if 
any shall be paid, he cannot recover such interest 
of the buyer without showing that it has been 


Where a person selling 


[§ 4133] (2) Power To Issue Negotiable Warrants 
or Certificates.?° 
pal corporation is without power, either express or 
implied, to issue negotiable warrants or certificates 
of indebtedness.** 
constitutional or statutory provision expressly con- 
ferring power to issue certificates of indebtedness 
and contemplating that they may be sold for the 
purpose of raising money includes authority to issue 


It is generally held that a munici- 


In some cases it is held that a 


indebtedness, all persons dealing in 
the warrants are charged with con- 
structive notice of their invalidity. 
Rankin v. Chariton, 160 Iowa 265, 
139 NW 560, 141 NW 424. 

12. Clatskanie State Bank v. 
Rainer, 72 Or. 243, 143 P 909; Mata- 
pan Nat. Bank v. Seattle, 115 Wash. 
596, 197 P 789; State v. Scott, 102 
Wash. 510, 173 P 498. 

13. Dakota Trust Co. v. Hankin- 
son, 53 N. D. 356, 205 NW 990. Com- 
pare Hart v. Wyndmere, 21 N. D. 383, 
131 NW 271, AnnCas1913D 169 (any 
defense against payment can be as- 
serted). 

[a] Breach of contract—(1) A 
person acquiring warrants purport- 
ing to have been issued upon a final 
estimate of work done by a con- 
tractor necessarily holds them sub- 
ject to any defense the city may 
have thereto arising out of nonper- 
formance of the contract or the man- 
ner in which the work was_ per- 
formed. State v. Hankinson, 53 N. 
D. 346, 205 NW 995. (2) However, 
where a warrant is not used for mak- 
ing payment on a contract for an im- 
provement but is sold for cash to be 
used in paying for the improvement, 
a purchaser or assignee of the war- 
rant holds it free from defenses aris- 
ing out of subsequent breaches of the 
improvement contract. Dakota Trust 
Co. v. Hankinson, 53 N. D. 356, 205 
NW 990. 

14. Dakota Trust Cod. v. Hankin- 
son, supra. 

15. Columbus First Nat. Bank v. 
North Pleasanton, (Tex. Civ. A.) 257 
SW 609. 

[a] Right and duty of purchaser. 
—(1) The purchaser of a municipal 
warrant has a right to act on the 
presumption that the city was prop- 
erly incorporated. Columbus First 
Nat. Bank v. North Pleasanton, (Tex. 
Civ, A.) 257 SW: 609. (2) He is un- 
der no duty to have the city surveyed 
or to consult the records to ascertain 
if the territory incorporated includes 
part of the territory of an adjoining 
municipality. Columbus First Nat. 
Bank v. North Pleasanton, supra. 

Attacking validity of incorporation 
generally see supra § 52 in 43 C. J. 

16. Payne v. Columbus First Nat. 
Bank, (Tex, Commn. A.) 291 SW 209 
[aff (Civ. A.) 257 SW 609}. 

Estoppel generally see supra § 4129. 

17. Hart v. Wyndmere, 21 N. D. 
383, 131 NW7’271, AnnCas1913D 169. 

18. Hart v. Wyndmere, supra. 

19. State v. New Orleans, 129 La. 
537, 56 S 433. 

20. Power to issue negotiable 
yeuas bills, amd notes see infra § 


21. Nashville v. Ray, 19 Wall. (U. 
S.) 468, 22 L. ed. 164; Watson v. 
Huron, 97 Fed. 449, 38 CCA 264: Ban- 
gor Sav. Bank v. Stillwater, 46 Fed. 
899; Clark y. Des Moines, 19 Iowa 
199, 87 AmD 423. 


For later cases, developments and changes In the law see cumulative Annotations, same title, page and note number, 


£§§ 4132-4133 


§§ 4133-4135] 


them in negotiable form,” as this is almost a condi- 
tion precedent to obtaining a purchaser;?? but in 
other cases it 1s held that while the statutes au- 
thorize the city to sell its warrants for cash,** yet 
the warrants are not negotiable instruments.?° 

[§ 4134] h. Calling in, Refunding, or Reissuance. 
Some statutes authorize any municipality in the 
state to call in its outstanding warrants for can- 
cellation,?® reissuance,?’ classification,’ or any law- 
ful purpose.2® Such a statute is not retroactive 
so as to apply to warrants issued before its pas- 
sage.*° A call made by de facto municipal officers 
is sufficient ;31 but the act of a city official in cancel- 
ing certificates of city stock and issuing others 
therefor at the request of the transferee, without 
requiring proof of the genuineness of the transfer, 
is negligence rendering the city liable to one who 
advanced money on such new eertificates, the in- 
dorsement of the transferee proving to be a 
forgery.*? In general the validity of warrants issued 
for the purpose of refunding other warranis de- 
pends upon the validity of the original warrants,** 
but recitals in the refunding ordinance of the valid- 
ity of the refunded warrants is sufficient to make 
a prima facie case in this respect,*+ and it has been 
held that warrants issued in redemption of illegal 
serip issued previously by the municipality in pay- 
ment of bona fide debts are supported by a sufficient 
consideration®® and are valid and binding.*® Some 
statutes require the reissuance of warrants which 
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have been lost.3* 

[§ 4135] i. Payment—(1) In General. A person 
accepting or purchasing a municipal warrant takes 
it subject to the mode of payment provided by 
statute.** Unless ordered by the municipality to 
refuse payment,*® a municipal treasurer is bound to 
pay on presentation a municipal warrant where he 
has funds in his hands which may properly be used 
for that purpose*® and the warrant is lawful on its 
face,*t as where it is drawn in proper form*? and 
is issued*2 and signed** by the proper officers. A 
balance or surplus remaining in a fund at the close 
of a fiscal year may and should be used to pay 
warrants or certificates of indebtedness drawn 
against the fund.*® On the other hand, where a mu- 
nicipal warrant is payable out of a particular fund, 
payment thereof is rightfully refused when there is 
no money belonging to such fund in the municipal 
treasury ;*® the holder of the warrant is required 


‘to look solely to the special fund for payment,** and 


the city is not lable generally or absolutely to 
him,** even though the remedy to collect from the 
special fund has been lost;4° but where a city treas- 
urer has properly received money belonging to a 
certain fund and has improperly and wrongfully 
paid it out, he cannot refuse payment on the ground 
that there is no money in his possession belonging 
to such fund;°° the city is liable to the warrant 
holder where it has diverted or misappropriated the 
special fund;°* and city warrants regularly issued 


22. Denver v. Home Say. Bank, 
236-0, S.. 101, 85 SCt 265,.59 Li. ed: 
485 [aff 200 Fed. 28, 118 CCA 256]. 

23. Denver v. Home Sav. Bank, 


oe 
State v. Hankinson, 53 N. D. 
346. "205 Nw 995; Dakota Trust Co. 
y, Hankinson, 53 N. D. 356, 205 NW 
[a] Warrants are not sold for 
cash, in pursuance of the authority 
found in the statutes, until the cash 
remittance is made to the officer 
charged with the disbursement of the 
funds of the city. State v. Hankin- 
son, 53 N. D. 346, 205 NW 995. 
25. Dakota Trust Co. v. Hankin- 
son, 53 N. D. 356, 205 NW 990. 
26. See Eureka Fire Hose Co. v. 
Furry, 126 Ark. 231, 190 SW 427. 
[a] Effect of cancellation.—Nego- 
tiable municipal certificates which 
have been taken up and canceled are 
discharged and of no further validity 
for reissue. District of Columbia v. 


Cornell, 130 U. S.-655, 9 SCt 694, 32 
L. ed. 1041. 
27. See Eureka Fire Hose Co. v. 


Furry, 126 Ark. 231, 190 SW 427. 

28. See Eureka Fire Hose Co. v. 
Furry, supra. 

29. See Hureka Fire Hose Co. v. 
Furry, supra. 

30. Condon vy. Eureka Springs, 135 
Fed. 566. 

31. Eureka Fire Hose Co. v, Furry, 
126 Ark. 231, 190 SW 427. 

32. Metropolitan Sav. Bank v. 
Baltimore, 63 Md. 6. 

83. Belton v. Harris Trust, etc., 
Bank, (Tex. Civ. A.) 273 SW 914 [aff 
(Com'mn, A.) 2838 SW 164]. 

34. Belton v. Harris Trust, 
Bank, supra. 

35. Clark v. Des Moines, 19 Iowa 
199, 87 AmD 423. 

36. Clark v. Des Moines, supra. 

37. See Hayes v. Davis, 23 Nev. 
318, 46 P 888. 

Reissuance of lost instruments 
generally see Lost Instruments § 13. 

38. Ostling v. Peo., 57 Colo. 22, 
140 P 1738; Diggs v. Lobsitz, 4 Okl. 
mt 43 P 1069. 

State v. Cook, 43 Nebr. 318, 61 


Nw. 693 
40. S.—Intermela v. Perkins, 
205 Fed. ‘603, 123 CCA 619. 
Cal.—Jordan v. Hubert, 54 Cal. 260. 
Colo.— Northampton First Nat. 


etc., 


Bank vy. Arthur, 12 Colo. A. 90, 54 P 
1107. 

Ill.— East St. Louis’ v. Flannigen, 
69 Ill, A. 167. 

Oh.—State v. Burris, 91 Oh. St. 70, 
109 NE 591. 

Pa.—Com. v. Brown, 46 Pa. Super. 
258. 

Wash.—Potter v. Black, 15 Wash. 
186, 14:5, 4P E78 
Chester v. Paxson, 76 Pa, Su- 
per. 40. 

42. East St. Louis v. Flannigen, 
69 Ill. A. 167; Chester v. Paxson, 76 
Pa. Super, 40: Hoffacker v. Hanover 
Borough, 25 Pa. Dist. 960 [cit Cyc]; 
Wolf v. Oller, 16 Pa. Co. 235. 

43. Hoffacker v. Hanover Borough, 
25 Pa. Dist. 960. 

44. Bailey v. Philadelphia, 167 Pa. 
569, 831 A 925, 46 AmSR 691; Chester 
Vv. Paxson, 76 Pa. peng 40; Wolf v. 
Oller, 16 Pa. Co. 235 

45. Peairs v. Des Moines, 196 Iowa 
1222, 191 NW 136; Hardy v. Lee, 36 
Revd. 302, 90, A 333. 

Necessity of new appropriation see 
supra § 4122 

46. Affeld v. Detroit, 112 Mich. 
560, 71 NW 151; Peo. v. ‘Wood, 71 N. 
oe 871; Peo, v. Lathrop, -19 HowPr 
CN, Y.) 358; State v. Boyden, 18 Oh. 
Cin. Cts 282) A057 On:, Cire Deck dat. 

fa] Lack of an appropriation may 
justify refusal of payment. Inter 
Ocean Newspaper Co. v. West Ham- 


mond, 189 Ill. A. 110; Secaucus v. 
Kiesewetter, Sore Nal ae Ta 227, 84 A 
622. 

47. U. S.—Peake v. New Orleans, 


38 Fed. 779 [aff 139 U. S. 342, 11 SCt 
541.785, 14. eds odds 

Cal.—Rose v. Estudillo, 39 Cal. 270. 

Colo.—Travelers’ Ins, Co. v. Den- 
ver, 11 Colo. 434, 18 P 556. 

Ga—Mitchell v. Speer, 39 Ga. 56. 

Tll.— Marysville v. Schoonover, 78 
Tema 80 

La.—Abascal v. New Orleans, 48 
La. Ann. 565, 19 S 568; Creole Steam 
Fire Engine Co. No. 9 v. New Orleans, 
89° Lia. Ann. 981,) 3-S.177; Labatt v: 
New Orleans, 38 La. Ann, 283. 

Nebr.—Hall v. State, 54 Nebr. 280, 
74 NW 590. 

N. D.—Redmon vy. Chacey, 7 N. D. 
aol, 73 NW 1081. 

Oh.—State v. Boyden, 18 Oh. Cir. 
Cte 282,010 On. Cine Deg is (: 

Okl.—Diggs v. Lobsitz, 4 Okl. 232, 


43 P 1069. 

Wash.—Jurey v. Seattle, 50 Wash. 
272, 97 P 107; Wilson v. Aberdeen, 19 
Wash. 89, 52’ P 524. 

[a] Rule applied. — Where city 
treasury warrants duly registered 
and not paid for want of funds are 
subsequently included in funding 
bonds, in pursuance of statutory au- 
thority existing at the time of the 
issuance of the warrants, they are 
payable only from funds realized 
from the sale of such bonds in ac- 
cordance with the intent of the stat- 
ute. Diggs v. Lobsitz, 4 Okl. 232, 43 
B, L069: 

48. Soule v. Ocosta, 49 Wash. 518, 
95 P 1083. And see cases supra note 
47; and infra this note. 

[a] General or absolute judgment. 
—(1) Holders of municipal certifi- 
cates of indebtedness, who are en- 
titled to payment only out of funds 
appropriated for that purpose, can- 
not recover an absolute judgment 
against the city therefor, in case the 
fund proves inadequate from any 
cause. Abascal v. New Orleans, 48 
La. Ann. 565, 19 S 568; Johnson v. 
New Orleans, 46 La. Ann, 714, 15 S 
100; Creole Steam Fire-Engine Co. v. 
New Orleans, 39 La. Ann. 981, 3 S 
177. (2) The holder of a special im- 
provement assessment warrant may 
not recover general judgment against 
the city on default in payment, 
where all special assessments levied 
for the improvement have not been 
collected and applied in payment of 
warrants, and such default in pay- 
ment ensued, not by reason of the 
city’s fraud or neglect, but because 
of the failure of property owners 
benefited to pay special assessments. 
Bankers’ Trust, etc., Bank v. Ana- 
moose, 51 N. D. 596, 200 NW 103. 

49. North Western Lumber Co. v. 
Aberdeen, 22 Wash. 404, 60 P 1115; 
ea v. Aberdeen, 19 Wash. 89, 52 
12) é 

50. Northampton First Nat. Bank 
v. Arthur, 12 Colo. A. 90, 54 P 1107. 

51. Harold v. East St. Louis, 
LOTT. Aly 121: Quakers ‘City: Nat; 
Bank v. Tacoma, 27 Wash. 259, 67 P 
710; Potter v. New Whatcom, 20 
Wash. 589, 56 P 394, 72 AmSR 1385, 
25 Wash. 307, 65 P 197. 

[a] Embezzlement by treasurer. 
—When the treasurer rightfully col- 
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by the proper officers and in the hands of innocent 
purchasers are not affected by the subsequent loss 
of bank deposits applicable to their payment, anise 
ing from the insolvency of the bank.®? In some,°? 
but not other,®4 states, the municipality is liable 
generally to the warrant holder where it has failed 
to create, collect, and provide the special fund. 
Where void city ‘warrants are ratified by vote of 
the people, the city council cannot provide for their 
payment out of a fund other than that on which 
they are drawn, without creating such a fund.®> It 
has been held in some states that if the claim is 
a general and unconditional claim against the mu- 
nicipality, the fact that the warrant is drawn in 
form payable from a particular fund will not de- 
prive the creditor of the right to enforce it as a 
general liability;°® but in other states it has been 
held that the creditor by accepting the warrant 
drawn on the particular fund impliedly agrees to 
rely solely on such fund for payment of the war- 
rant.°7 Where it is not provided that interest-bear- 
ing warrants shall run any stated time, a payment 
prior to the expiration of the time it is assumed or 
estimated that they will run does not violate any 
contractual right.®® 

What constitutes. Where a city treasurer pays 
out city money to obtain city warrants from the 
holders thereof, his mere intent afterward to re- 
issue them cannot defeat the city’s right to treat 
them as paid.6® However, there is no payment or 
extinguishment of a municipal warrant where it 
is acquired by a bank, which is a depositary of the 
fund against which the warrant is drawn, by pay- 
ing for it with its own funds, and the amount 
thereof is not withdrawn from or charged to the 
fund.®° 

Amount. Where there are sufficient funds for 
payment,®*! the holder of a municipal warrant is 
ordinarily entitled to receive, and the municipality 
or its treasurer is bound to pay, the principal of 
the warrant®? and interest thereon,®* but no more.** 
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However, in some cases, interest is not collectable, 
as where the particular warrant does not bear in- 
terest®> or the fund from which the warrant is 
payable is insufficient to pay all outstanding war- 
rants.66 In some jurisdictions it is held that a 
city treasurer, having in his hands money sufficient 
to pay part, although not all, of the amount of a 
warrant, may be compelled to pay part;®? but in 
other snrisdictions it is held that the treasurer can- 
not be compelled to make a partial payment of a 
warrant,°® although he is directed to do so by the 
city council. oe 

Guaranty or warranty. Ordinarily a municipality, 
by drawing a warrant against a particular fund, 
does not impliedly warrant the existence of such a 
fund,”° so as to impose any additional obligation 
upon it.71. Sometimes, however, a statute requiring 
a city to create a fund for the purpose of guaran- 
teeing the payment of special improvement warrants 
is mandatory,’? and by its terms requires the crea- 
tion of a guaranty fund for the payment of war- 
rants issued and outstanding before,’? as well as 
those issued after,’* the passage of the act. 

[§ 4136] (2) Priorities and Order of Payment. 
In the absence of a statute or ordinance expressly 
providing in what order municipal warrants shall 
be paid, the officer whose duty it is to pay them 
does not possess absolute discretion with regard to 
the order of payment,’> but they should be paid 
in the order either of their date or of the time of 
their presentation for payment,"® It is within the 
power of the legislature to preseribe the order of 
payment of municipal warrants; a statutory provi- 
sion in force when they are issued creates a con- 
tract for precedence with the warrant holders which 
cannot be impaired’® ‘by subsequent legislation ;79 
and, of course, a municipality cannot by ordinance 
change the provisions of a statute.®° Different 
statutes or ordinances variously provide, or at times 
have provided, for the payment of municipal war- 


\ 


sp 


lected money for the fund but after- 
ward converted it to his own use, the 
city is liable to the warrant holder, 
the collection being the act of the 
city and, after the collection of the 
money, the city being responsible, as 
between it and a warrant holder, for 
its custody and payment upon the 
warrants. Potter v. New Whatcom, 
ao oan 589, 56 P 394, 72 AmSR 
135. 

Exhaustion of fund by payment 
of ee een warrants see infra 
§ 4136. 

52. New York Security, etc., Co. v. 
‘Tacoma, 21 Wash. 303, 57 P 810. 

53. Warner v. New Orleans, 167 
U. S. 467, 17 SCt 892, 42 L. ed. 239 
[aff 87 Fed, 829, 31 CCA 238]; Jones 
v. Portland, 35 Or. 512, 58 P 657. 

Rights of contractor for improve- 
ment against city failing to levy or 
collect special assessments see | Su- 
pra § 2608. 

54. Barker v. Seattle, 97 Wash. 
511, 166.P 1143, 

55. La France Fire-Engine Co, v. 
Davis, 9 Wash. 600, &8 P 154. 

56. Clark v. Des Moines, 19 Iowa 
199, 87 AmD., 423. 

57. Argenti v. San Francisco, 16 
Cal. 255. 

58. Kenyon v. Spokane, 17 Wash. 
57, 48 P 783. 

59. Beardsley v. 
Wash, 248, 49 P 499. 

60. Mer yiiih Fidelity, etc.,. Co.’ Vv. 
Cleburne, 296 Fed. 643, 648 [aff 269 
UsAS. 534 mem, 46 SCt 99 mem, 70 L, 
ed. 398 mem]. 

“The act of a bank or other party 


Sternberg, 17 
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For later cases, developments and changes in the law see cumulative Annotations, same title, sage and note number, 


in acquiring a city warrant by pay- 
ing with its or his own money to the 
warrant holder the amount it calls 
for is not a payment or extinction 
of such warrant prior to the amount 
of it being withdrawn from or 
charged against the fund upon which 
it was drawn, especially where the 
party so acquiring the warrant is the 
holder of the fund upon which it is 
drawn, and his payment for the war- 
rant with his own money is not fol- 
lowed by any withdrawal from or 
charge against such fund of the 
whole or part of the amount of the 
warrant. It cannot properly be said 
that an obligation has been paid and 
discharged where the obligor has not 
parted with money or other thing of 
value for the purpose of discharging 
it.” Maryland Fidelity, etc., Co. v. 
Cleburne, supra. 

61. See supra text and note 40. 

62. Jordan v. Hubert, 54 Cal. 260. 

63. Jordan v. Hubert, supra. 

Interest generally see supra § 4131. 

64. See cases infra this note. 

[a] Discount.—Where a payee of 
municipal warrants sold them for 
less than their face value, but the 
municipality redeemed them by pay- 
ment of their face value, it is not lia- 
ble either to the original holder or 
his assignee for the amount of the 
discount. Sapulpa Bd. of Education 
v. American Nat. Bank, 105 Okl. 120, 
281 P8565. 

{[b] Penalty.—In the absence of a 
statute so providing, a holder of a 
warrant payable from the proceeds 
of a special tax or assessment. is not 


with the tax or assessment. 


entitled to receive a penalty collected 
Sey- 
mour vy. Oklahoma City, 38 Okl. 547, 
134 P 45,°47 LRANS 702. 
. See supra § 4131. 

66. State v. New Orleans, 129 La. 
537, 56. S 483, 

67. Potter v. Black, 15 Wash. 186, 
45 PP 787. 
sharin State v. Grant, 31 Or. 870, 49 


69. State v. Grant, supra. 
70. Peake v. New Orleans, 38 Fed. 


779 [aff 189 U. S. 342, 11 SCt 541, 35 3 


L. ed, 131). 

71. Peake v, New Orleans, supra. 

72. Deseret Sav. Bank v, Francis, 
62 Utah 85, 217 P 1114. 

73. Deseret Sav. Bank v. Francis, 
supra. 

74 Deseret Sav. Bank yv. Francis, 
supra, 


75. Northampton First Nat. Bank ~ 


v. Arthur, 10 Colo. A. 283, 50 P 738: 
La France Fire- Engine Co. Wa Davis, 
9 Wash. 600, 38 P 154, , 

76. Bardsley v. Sternberg, 18 
Wash. 612, 52 P 251, 524: La France 
Fire- Engine Go. v: Davis, 9 Wash. 
600, 38 P 154. 

77. Buhl First Nat. Bank v. Buhl, 
151 Minn. 206, 186 NW 306. 

78. Phillips v. Reed, 109 Iowa 188, 
80 NW 347. 

79. Buhl First Nat, Bank vy. Buhl, 


151 Minn, 206, 186 NW 306; BHidemil-. 


rele Tacoma, 14 Wash, 376, 44 P 
80. Interméla v. Perkins, 205 Fed. 

608, 128 CCA 619; Raton Waterworks 

Co. v. Raton, 9 N. M. 70, 49 P 898. 
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rants in the order of their issuance,®! presenta- 
The order of payment 
prescribed by law must be followed,’* regardless 
of whether or not the holders of particular warrants 
have been more diligent than others in pursuing 
their judicial remedies.*> A municipality which fails 
‘to follow the regular order of payment is liable 
to a warrant holder damaged thereby.®® 
the municipality liable on this ground, it is necessary 
and sufficient to show that the payments made ex- 
hausted the fund so as to leave earlier warrants 
unpaid,®* and that if the regular order had been 
followed the warrant in question would have been 
paid,®® or, in other words, that the fund in question 
was sufficient to pay the warrant in question and 
A eity council cannot 
divide the amount levied for general city purposes 
into separate funds and appropriate it to the pay- 
ment of warrants issued in any particular year, so 
as to deprive the holder of warrants on the gen- 
eral fund, issued the year previous, of the right 


tion,®? or registration.®* 


al] warrants prior thereto.®® 
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To render 


to apply the same to the payment of his city taxes 


81. See Intermela v. Perkins, 205 
Fed. 603, 123 CCA 619 (Washington 
statute); Mitchell v. Speer, 389 Ga. 
56; State v. Hardcastle, 68 Wash. 548, 
124 P 110; Lorence v. Bean, 18 Wash. 
36, 50 P 582; Munson v. Mudgett, 15 
Wash. 321, 46 P 256; Eidemiller v. 
Tacoma, 14 Wash. 376, 44 P 877. 

82. See Phillips v. Reed, 109 Iowa 
188, 80 NW 347; Buhl First Nat. 
Bank v. Buhl,.151 Minn. 206, 186 NW 


306; Raton Water Works Co. Vv. 
Raton, 9 N. M. 70, 49 P 898. 
83. See Ostling v. Peo., 57 Colo. 


22, 140 P 173; Northampton First 
Nat. Bank v. Arthur, 10 Colo. A. 283, 
50 P 738; Buhl First Nat. Bank v. 
Buhl, 151 Minn, 206, 186 NW _ 306 
(former statute); Shannon vy. Huron, 
9 S. D. 356, 69 NW 598; State v. 
Campbell, 7 S. D. 568, 64 NW 1125. 

84. Intermela‘v. Perkins, 205 Fed. 
603, 123 CCA 619. And see cases 
infra notes 85-89. : 

85. Wright v. Hortsman, 149 Mo. 
290, 50 SW 811; State v. Hardcastle, 
68 Wash. 548, 124 P 110; Lorence y. 
Bean, 18 Wash. 86, 50 P 582. 

86. Northwestern Lumber Co. v. 
Aberdeen, 22 Wash. 404, 60 P 1115. 

87. Matapan Nat. Bank v. Seattle, 
115 Wash. 596, 197 P 789; Quaker 
City Nat. Bank y. Tacoma, 27 Wash. 
259, 67 P 710. 

88. Ames v. Seattle, 55 Wash. 222, 
£04: P99; 

89. Red River Valley Nat. Bank 
v. Fargo, 14 N. D. 88, 103 NW 390; 
Perkins v. Sidney, 103 Wash. 595, 597, 
17D ee co Os 

“Tt is the settled law of this state 
that, before a city or town can be 
charged ,with primary liability on 
account of having id local improve- 
ment warrants subsequent in time 
and higher in number than those 
upon which the action is based, there 
must be a showing that there came 
into the fund money sufficient to pay 
all warrants, and the interest there- 
on, which were prior in time and 
lower in number than those upon 
which the action is based, and pay 
the warrants sued upon, had not the 
money been diverted to the payment 
of warrants, which were subsequent 


in time and higher in number.” Per- 
kins v. Sidney, supra. ; 
90. Western Town-Lot Co. Vv. 


Lane, 7S. D. 1, 62 NW 982. 
91. Cross references: 
Heston to assert defenses see supra 
41 


Limitations of action see Limitations 
of Actions §§ 83, 86, 334. 
92. Colo.—Travelers’ Ins. 
Denver, 11 Colo, 434, 18 P 556. 
Tll.—Harrold v. Hast St. 
197 Ill. A. 121. 

Ind.—Wood v. State, 155 Ind. 1, 55 
NE 959; Connersville v. Connersville 
Hydraulic Co., 86 Ind, 184. 


Cony Vie 


Louis, 


Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423, 

La.—Benham vy. Carroll, 28 La. 
Ann, 343. é 

Me.—Augusta Bank v. Augusta, 49 
Me. 507. e 


sy Neder Kaun v. Hoboken, 38 N, J. 

N. M.—Raton Waterworks Co. Vv. 
Raton, 9 N. M. 70, 49 P 898. 

N. Y.—Paddock v. Symonds, 11 
Barb. 117; Matter of Brennan, 13 
AbbPr 376 note. 

Okl.—Cleveland Nat. Bank v. Cleve- 
land Bd. of Education, 72 Okl. 144, 
179 P 464. 

Or.—Goldsmith v. Baker City, 31 
Or. 249, 49 P 978. 

Pa.—Scranton v. Hyde Park Gas 
Co., 102 Pa. 382, 

R. I.—Simmons v. Davis, 18 R. I. 
46, 25 A 691. 

Wash.—British Columbia Bank v. 
Port Townsend, 16 Wash. 450, 47 P 
896. Contra Abernethy v. Medical 
Lake, 9 Wash. 112, 37 P 306; Cloud 
v. Sumas, 9 Wash. 399, 37 P 305. 

A gamidcaehe v. Milwaukee, 15 Wis. 

Compare Martin v. San Francisco, 
16 Cal. 285; Argenti v. San Francisco, 
16 Cal, 255 (both cases dealing with 
warrants drawn upon a particular 
fund and not complying in form with 
charter requirements, and _ holding 
that no action can be maintained 
upon the warrants themselves, the 
only remedy being an action upon 
the original indebtedness, in which 
action the warrants might, perhaps, 
be used as evidence). 

[a] An action in assumpsit (1) 
will lie in favor of a bona fide holder 
for value of tax warrants duly issued 
in anticipation of a tax, where the 
proceeds of the levy have been di- 
verted by the constituted city au- 
thorities to the payment of other 
debts of the city. Harrold v. Hast 
St. Louis, 197 Ill. A. 121. (2) Also, an 
action for money had and received 
may be maintained by one who has 
advanced money to a municipality, 
which has been used by it for legiti- 
mate purposes, or which is held by it, 
although the warrant by means of 
which the money was obtained is in- 
valid. Cleveland Nat. Bank y. Cleve- 
land Bd. of Education, 72 Okl. 144, 
179 P 464. (3) Conversely, a pur- 
chaser of void warrants cannot re- 
cover from the city the amount paid 
therefor, as for money had and re- 
ceived, unless it is proved that the 
city rightfully received the money 
and actually used it for legitimate 
purposes. Watson v. Huron, 97 Fed. 
449, 88 CCA 264. 

93. Springfield v. Edwards, 84 Ill. 
626; Matter of Brennan, 19 AbbPr 
(N. Y.) 876 note; Goldsmith v. Baker 
City, 31 Or, 249, 49 P 973; Cloud v. 
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as he has a right to do by statute.% 

[§ 4137] j. Actions®!—(1) In General. The reme- 
dies open to the holder of a dishonored warrant or 
certificate of indebtedness are:* (1) An action at 
law against the corporation.% 
against the fiscal officers to compel payment,?? or 
against the council to compel a levy to satisfy it.% 
(3) Where a diversion to other purposes of moneys 
applicable to the payment of the warrant is threat- 
ened, an equitable suit to enjoin the diversion.?® 
It is sometimes held that a cause of action does not 
exist against a city on a warrant until a fund for its 
payment has been collected,®* but it is more fre- 
quently held that the fact that there are no funds 
in the treasury for the payment of the warrant will 
not prevent the holder from suing thereon and reduc- 
ing his claim to judgment.%7 
risdictions,®* the presentation of a municipal order 
or warrant for payment is a condition precedent 
to the institution of an action thereon,®® unless the 
circumstances are such that a presentation would be 


(2) Mandamus 


Except in a few ju- 


Lawrence, 12 Wash. 163, 40 P 741. 

Mandamus to compel payment of 
claim against municipality generally 
see Mandamus §§ 408-414. 

94. Turner yv. Guthrie, 13 Okl. 26, 
73 P 283; Wilson vy. Aberdeen, 19 
Wash. 89, 52 P 524. 

[a] Acceptance of payment of 
some warrants does not preclude the 
holders, or their successors in in- 
terest, of other warrants from: pro- 
ceeding in mandamus to compel the 
city to take proper action to collect 
the money necessary to pay the war- 


rants outstanding. Waldron Vv. 
Te 41 Wash. 566, 83 P 
95. Buhl First Nat, Bank v, Buhl, 


151 Minn. 206, 186 NW 306; Hull v: 
Ames, 26 Wash. 272, 66 P 391, 90 Am 
SR 743. 

_{a]. Dlustrations.—(1) Where a 
city has outstanding warrants for 
the salaries of its necessary officers, 
and insufficient funds to pay all war- 
rants, its officials 'may be enjoined 
from paying warrants subsequently 
issued until the warrants for salaries 
are paid. Hull v. Ames, 26 Wash. 
272, 66 P 391, 90 AmSR 743. (2) 
The holders of past-due village war- 
rants may enjoin a village and its 
officers from putting into effect a 
resolution of the village council di- 
recting the treasurer to devote all 
funds received after a certain date to 
the payment of the current expenses 
of the village for a particular year, 
since such resolution amounts to an 
attempt to impair the obligation of a 
contract between the village and the 
holders of past-due warrants. Buhl 
First Nat. Bank vy. Buhl, 151 Minn. 
206, 186 NW 306. 

96. Ostling v. Peo., 57 Colo. 22 
140 P 178. ; 

Lack of funds as excusing payment 
see supra § 4135, 

97. Ind.—Connersville v. Conners- 
ville Hydraulic Co., 86 Ind. 184. 

Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423. 

Mo,—Aull Sav. Bank vy. Lexington, 
74 Mo. 104. 

N. Y.—Paddock v. ‘Symonds, 11 
Barb. 117. 

Wis.—Packard v. Bovina, 24 Wis. 
382; Terry v. Milwaukee, 15 Wis, 490. 

98, Read v. Buffalo, 67 Barb. 526 
[aff 74 N. Y. 463]. 

99. Colo.—Central v. Wilcoxen, 3 
Colo. 566. 

Tll.—Pekin v. Reynolds, 31 IH, 529, 
83 AmD 244. 

Ind.—Connersville v., Connersville 

Hydraulic Co., 86 Ind. 184. 

Me.—Pease v. Cornish, 19 Me. 191; 
Benson v Carmel, 8 Me. 110; Varner 
va Noblesborough, 2 Me, 126, 11 AmD 

Okl.—Sulphur vy, State, 62 Okl. 312, 
162 P 744, 
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futile.1 The holder of void certificates of indebted- 
ness must exhaust his contractual remedies before 
he can sue for damages.” 

[§ 4138] (2) Pléading. In an action upon a mu- 
nicipal warrant, the petition or complaint must 
allege facts sufficient to show that plaintiff is en- 
titled to the judgment demanded.* It is necessary 
to allege presentation and demand* or facts excus- 
ing a lack thereof. An allegation that there is 
money in the fund upon which the warrant was 
drawn is necessary where the warrant was drawn 
upon a special fund,’ but not where it was drawn 
upon the general fund.’| In an action based upon 
the diversion of a special fund by the payment out 
of their order of subsequent warrants, the diversion 
of sufficient money to have paid all warrants drawn 
on the special funds, which were prior to those held 
by plaintiff, must be alleged. It is not necessary 
to set forth the consideration of a warrant, where 
by statute it is a negotiable instrument.? Also, 
it is not necessary to allege the council proceedings 
by which the person signing warrants became act- 
ing mayor.’° An allegation that warrants were reg- 
istered according to law at the date of presentation 
is not a mere legal conclusion, but an allegation 
that the warrants sued upon were given in lieu 
and substitution of other valid warrants is a mere 
conclusion of the pleader’? and is not sufficient to 
take the place of an allegation of facts showing that 
the warrants were valid and legal obligations of the 
city.% Where it is claimed that warrants are in- 
valid because the city had exceeded its constitutiona! 
limit of indebtedness, the court cannot consider, on 
demurrer to the petition, financial statements of the 
city showing indebtedness not contained in the pe- 
tition.14 It is incumbent upon the city to plead such 
defenses as it wishes to assert.’® 

[§ 4139] (3) Issues and Evidence.*® The holder 
of a municipal order or warrant payable from the 

1. Connersville _ v. 
Hydraulic Co., 86 Ind. 184; Sulphur 13. 


v. State,*62 OklI. 312, 162 P 744. Ballinger, supra. 
2. Newgass v. New Orleans, 43 14. 
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Connersville ] Ballinger, (Tex. Civ. A.) 210 SW 265. 25. 


proceeds of a special assessment has the burden 
of proving that the city has collected the fund’? 
and either has it in its possession’® or has wrong- 
fully diverted or misapplied it;?® but an indorsee 
may recover against the indorser of a municipal 
warrant payable ‘‘out of any funds belonging to the 


city, not before specially appropriated,’’ without 


proving that funds were appropriated for its pay- 
ment?® and in the treasury.2t_ Consideration for a 
warrant need not be proved,?? as one will be pre- 
sumed ;28 and where the city pleads failure of con- 
sideration, it has the burden of proving its plea.** 
Where the execution of the warrant or certificate 
is not denied under oath, it is not necessary to 
prove the authority of the officers issuing or sign- 
ing it.2° Sometimes error in admitting evidence ,is 
not prejudicial.2° In some cases the evidence has 
been held sufficient to justify a certain verdict?’ 
or finding.?® 

[§ 4140] (4) Trial and Judgment.?® In an ac- 
tion by a purchaser of municipal warrants it is 
permissible for the court to inquire into the whole 
transaction between the original parties®® and deter- 
mine whether charter provisions were observed in 
issuing the warrant.*t On the other hand the valid- 
ity of certificates of indebtedness cannot be deter- 
mined where they have been negotiated and the 
holders thereof are not before the court.®? As has 
been stated warrants issued in payment of indebted- 
ness exceeding the constitutional limit are void,%* 
and so is a judgment entered against the city upon 
the warrants where the parties know of the ex- 
cessive issue and purposely acquiesce in the entry 
of the judgment in order to impose the illegal in- 
debtedness upon the municipality;?4 but the fact 
that the warrants upon which a judgment is entered 
against a city were issued in excess of the constitu- 
tional limit does not alone render the judgment in- 
valid ;°° the judgment may be valid where it is ‘en- 


Merchants’ L. & T. Co. v. Chi- 


American Roads Mach, Co. v.| cago, 182 Ill. A. 298 [aff 264 Ill, 76, 


105 NE 726]; Clark v. Polk County, 


Phillips v. Reed, 109 Iowa 188, | 19 Iowa 248; Clark v. Des Moines, 19 
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La. Ann. 78, 9 S.25. 

3. Central City First Nat. Bank 
v. Port Townsend, 184 Fed., 574, 106 
CCA 554. 

[a] It has been held sufficient (1) 
ijn an action on certificates of indebt- 
edness for plaintiff to allege that he 
is the owner and holder of the certifi- 
eates and that they were unpaid at 
their respective maturities. Porter 
v. Ville Platte, 158 La. 342, 104 S 67. 
(2) Petition in action on warrant 
held sufficient. San Antonio v. Alamo 
Nat. Bank, 52 Tex. Civ. A.°561, 114 
Sw 909. 

{[b] Petition held insufficient to 
show validity of warrants. American 
Roads Mach. Co. v. Ballinger, (Tex. 
Civ. A.) 210 SW 265. 

4, Central v. Wilcoxen, 3 Colo. 
566; Farmers’ Bank v. Wickliffe, 129 
Ky. 679, 112 SW 835; Ferguson vy. St. 
Louis, 6 Mo. 499 (demand on treas- 
urer). " 

5. Farmers’ Bank v. Wickliffe, 129 
Ky. 679, 112 SW 835. 

6. Travelers’ Ins. Co. v. Denver, 
11 Colo, 434, 18 P 556, ; 

7. -Connersville v. Connersville 
Hydraulic Co., 86 Ind. 184; Reeve v. 
Oshkosh, 33 Wis. 477. 

8. Northwestern Lumber Co, vy. 
Aberdeen, 35 Wash. 636, 77 P 1068. 

9. Travelers’ Ins. Co. vy, Denver, 
11 Colo. 434, 18 P 556. 

10. Stephens v. Spokane, 11 Wash. 
41, 39 P 266. 

11. Freeman vy. Huron, 10 S. D. 
368, 738 NW 260. 

12. American Roads Mach. Co. v. 


80 NW 347. 

15. Merchants’ L. & T. Co. v. Chi- 
cago, 182 Ill. A, 298 [aff 264 Ill. 76, 
105 NE 726]. 

[a] A plea of non est factum 
challenges both the genuineness of 
the official signatures to a warrant 
and the authority of the officers to 
vant it. Central v. Brown; 2 Colo. 


[b] An answer is not demurrable 
which sets up that the certificate 
sued on was issued and delivered 
without consideration or authority, 
that the pretended consideration was 
a collusive contract which was ultra 
vires and illegal, and that the mu- 
nicipal revenue had been anticipated 
to its full extent. Bangor Sav. Bank 
v. Stillwater, 45 Fed. 544. 

16. Warrants as prima facie evi- 
dence of validity see supra § 4129. 

17. Inter Ocean Newspaper Co. v. 
West Hammond, 189 Tll. A. 110. 

18. Inter Ocean Newspaper Co. v. 
West Hammond, supra; Marysville v. 
Schoonover, 78 Tll. A. 189. 

19. Inter Ocean Newspaper Co. v. 
West Hammond, 189 Ill. A, 110. 

20. Bull v. Sims, 23 N. Y. 570. 

21. Bull v. Sims, supra. 

22. O'Donnell vy, Philadelphia, 2 
Brewst. (Pa.) 481. 

23. O’Donnell vy. Philadelphia, su- 
pra. 

24. Denver v: Home Sav. Bank, 
200 Fed. 28, 118 CCA 256. [aff 236 
U.S. 101,°35 SCt 265, 59 L.-ed. 4857. 

Burden of overcoming prima facie 
case of validity see supra § 4129.- 


Iowa 199, 87 AmD 423. 

26. Blackman v. Hot Springs, 14 
S. D. 497, 85 NW 996. 

[a] For example, where, in an 
action against the city on its war- 
rants, there was no claim that the 
transfer of the warrants to plaintiff 
was without notice, or before ma- 
turity, the admission of evidence that 
the agent of plaintiff at the time of 
the purchase of the warrants had 
never heard of any defense to them, 
although erroneous, was not preju- 
dicial to defendant. Blackman v. Hot 
Springs, 14 S. D. 497; 85 NW 996. 

27.- Hart v.. Wyndmere, 21 N. D.: 
a 131 NW 271, AnnCas1913D 


28. Aransas Pass vy, Eureka Fire 
ag Mfg. Co., (Tex. Civ. A.) 227 Sw 


29. Cross references: 

General or absolute judgment on 
warrant payable out of special 
fund see supra § 4135. 

Talecet on judgment, see Interest 


§ : 

30. Clatskanie State Bank vy. Ra- 
nier, 72 Or. 248, 143 P 909, 

Availability against purchaser of 
defenses against original payee see 
supra § 4132. 

31. Clatskanie State Bank y. Ra- 
nier, 72 Or. ‘248, 143 P 909. 

32. National Iron Works v. Mon- 
roe, 127 Lal 276; 538 °S 563! 

33. See supra § 4089, 

34. Rankin v. Chariton, 160 Iowa 
265, 189 NW 560, 141 NW 424, 

35. Rankin y. Chariton, supra. 
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§§ 4140-4142] 


tered in pursuance of a compromise stipulation made 
A finding that, when 
a certain warrant was issued, the city had exceeded 
the constitutional limit of indebtedness does not 
show that such limit was reached when the indebt- 
edness was ineurred for which the warrant was 
issued,*’ and does not establish thé invalidity of 


without fraud or collusion.®¢ 


the mareent 28 


[§ 4141] C. Bonds and Other Securities, and Sink- 
ing Funds*°—1. Power To Issue—a. In General—(1) 
Generally speaking, mu- 
nicipalities cannot issue bonds or other like securi- 
ties unless the power to do so is conferred by legisla- 
tive authority, either express or clearly implied,*t 
and any doubt as to the existence of such power 
ought to be resolved against its existence.?? 
ever, power to issue bonds is sometimes conferred 
on municipalities, or certain classes thereof, by 
It has been held that 


Bonds*°—(a) In General. 


a constitutional: provision.*® 


36. Rankin v. Chariton, supra. 

37. Western Town-Lot Co. . Vv. 
anes 7 oS. «Di 699;..65. NW. 17. 

38. Western Town-Lot Co. v. 
Lane, supra. 

39. Cross references: 


Bonds as medium of payment of con- 
tractor for improvement see supra 

-. § 2606. 

Taxation of municipal bonds see In- 
ternal Revenue § 399; Taxation [37 


Cyc 883]. 
40. Power to issue negotiable 
German- 


bonds see infra § 4213. 

41. U. S.—Brenham yv. 
American Bank, 144 U. S. 173, 12 SCt 
559, 36 L. ed. 390; Merrill v. Monti- 
cello, 14 Fed. 628; Hopper v. Coving- 
ton, 8 Fed. 777, 10 Biss. 488 [aff 118 
U. S. 148, 6 SCt 1025, 30 L. ed. 190]; 
Chisholm y. Montgomery, 5 F. Cas. 
No. 2,686, 2 Woods 584; Gause v. 
Clarksville, 10 F. Cas. No. 5,276, 5 
Dill 165, 19 -~AIbLI: CN, YY )40-253; 
Hitchcock v. Galveston, 12 F. Cas, 
No. 6,532, 2 Woods 272 [rev on other 
grounds 96 U. S. 341, 24 L. ed. 659]. 


Fla.—Merrell vy. St. Petersburg, 
1998/35. 
Ida.—Turner v. Roseberry | Irr. 


Dist., 33 Ida. 746, 198 P 465; Brad- 
pe aye Idaho Falls, 32, Ida. 28, 177 
je 


1ll.—Coquard v. Oquawka, 192 Ill. 
355, 61 NE 660 [aff 91 Ill. A. 648]; 
Bordeaux v. Coquard, 47 Ill. A. 254. 

Ind.—State v. Hauser, 63 Ind. 155. 

Iowa.—Sioux City v. Weare, 59 
Towa 95, 12 NW 786. 

Kan.—Kaw Valley Drain. Dist. —-v. 
Kansas City, 119 Kan. 368, 239 P 760, 
761 [quot Cyc]; State v. Kansas City, 
60 Kan. 518, 57 P 118. 

Ky.— Bohannon v. Louisville, 193 
Ky. 276, 2385 SW 750. 

La.—Newegass v. New Orleans, 42 
War vAnw 163, 7 S565, 21 AmSR..368; 
Breaux v. Iberville, 23 La. Ann, 232. 

Mich.—Farr v. Grand Rapids, 112 
Mich. 99, 70 NW 411. 

Nebr.—Hamlin v. Meadville, 6 
Nebr. 227. 

N. J.—Knapp v. Hoboken, 39 N. J. 
L, 394. 

N. Y.—Schieffelin v. Hylan, 106 
Mise. 347, 174 NYS 506 [aff 188 App. 
Div. 192, 176 NYS°809 (aff 227 N. Y. 
593 mem, 125 NE 925 mem)]. 

N. C.—Tucker v. Raleigh, 75 N. C, 


267. 
Oh.—Moore v. Elmore, 13 OhNPNS 


651. 
Okl.—Byrum v. Shawnee, 83 Okl. 
16) 2005P 1183,0 185. [cit Cyc]. 
Or.—Hall vy. Hood River Irr. Dist., 
57 Or, 69;°110 P 405, .407 [cit Cyc]. 
Fa: Pa,—Com. Wis Pittsburgh, 41 Pa. 
A C.—State vy. Columbia, 12,8, C. 
Tenn.—Johnson City v. Charleston, 
etc., R. Co., 100 Tenn. 138, 44 SW 670. 
Tex, _Thornburgh v. Tyler, 16 Tex. 
Civ. A. 439, 43 SW 1054. 


“The power of municipalities to 
issue bonds must be found in a legis- 


MUNICIPAL CORPORATIONS 


tracts 


debts.*° 
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power conferred on a municipality to make con- 
necessarily 
bonds;** and power to issue bonds may be implied 
from power given to a municipality to contract 
On the other hand, where the corpora- 
tion has no power to incur a particular indebtedness, 
it has no power to issue a bond therefor.*® 


includes authority to issue 


It has 


been both affirmed*? and denied*® that authority 


row money. 


[§ 4142] 
How- 


lative enactment.” Bradbury v. Idaho 


Falls, 32, Ida. 28, 32;:177 P 388 
[a] Conferred, and not inherent, 
right.—‘“‘The right of a municipal 


corporation to issue bonds is not an 
inherent right, but is a right ac- 
quired by the corporation through 
legislative authority.” Merrell v, St. 
Petersburg, (Fla.) 109 S 315, 318. 

[b] To imply the existence of this 


power it must be essential to the ex-: 


ercise of the function which the mu- 
nicipality “is seeking to perform. 
Farr v. Grand Rapids, 112 Mich. 99, 
70 NW 411. 

[ec] Authority by estoppel.—Au- 
thority to issue municipal bonds can- 


not be conferred by estoppel. John- 
son City v. Charleston, etc., R. Co., 
100 Tenn. 138, 44 SW _ 670 


{d] Power exhausted by exercise. 
—Where a municipality is authorized 
by a special act to borrow a specified 
sum of money and issue its bonds 
therefor, and the money is borrowed 
and bonds issued accordingly, the 
power is thereby exhausted. Chis- 
holm v. Montgomery, 5 F, Cas. No. 
2,686, 2 Woods 584. 

{e] Statutes prohibiting unau- 
thorized indebtedness cannot, be 
avoided by designating a bonded obli- 
gation as a “warrant.” Pulte v. Keel, 
(Tex. Civ. A.) 297 SW 241 (Gaines- 
ville City Charter art 2 §§ 3, 28, art 
4 §§ 1-3). 

42. Brenham v. German-American 
Bank, 144-U. S, 178, 12 SCt 559, 36 L. 
ed.--390; Kaw Valley Drain. Dist. v. 
Kansas City, 119 Kan. 368, 239 P 760, 
761 [quot Cyc]. 

Strict construction of statutes see 
infra § 4143. 


43. See infra § 4142. 
44. Black v. Cohen, 52 Ga. 621. 
[a] Reason for rule is that a bond 


is nothing more than a contract un- 
der seal. Black v. Cohen, 52 Ga, 621. 

45. U. S.—Huron. v. Second Ward 
Sav. Bank, 86 Fed. 272, 30 CCA 88, 49 
Holmes v. Shreveport, 31 
Tl. “Galena v. Corwith, 48 Ill, 428, 
95 AmD 557. 

Iowa.—Heins vy. Lincoln, 102 Iowa 
69, 71 NW _ 189 [crit Sioux City v. 
Weare, 59 Iowa 95, 12 NW 786]. 

Ky.—Fidelity Trust, OL a: COlia VM. 
Morganfield, 96 Ky. 563, 29 SW 442. 

N. C.—Hendersonville v. Webb, 148 
N. C. 120, 61 SE 670; Tucker v. Ra- 
leigh,.75 JN. (Cy 26 7, 

Pa.—Com. v. Pittsburgh, 88 Pa. 66; 
Williamsport v. Com., 84 Pa. 487, 24 
AmR 208; Com, v. Pittsburgh, 41 Pa. 
278. 

Ss. C.—State v. Columbus, 12 S. C. 
370. 

46. Hopper v. Covington, 118 U. 8. 
148, 6 SCt 1025, 30 L. ed. 190; Hayes 
Vv. Holly Springs, ba Us: 120, 5 SCt 
785, 29 L. ed. 81: Buchanan vy, Litch- 
field, 102 U. S. 278, 26 L. ed. 138; John 
Hancock Mut. L. Ins. Co. vy. Huron, 
80 Fed. 652 [aff 100 Fed. 1001 mem, 
40 CCA 683 mem]; Wilson v. Shreve- 


Nature of power. 
to issue bonds is not a political*? or governmental 
power, but is rather a private’! corporate’? power 
conferred for, local purposes.®* 

(b) 
Charter Provisions®*—aa. In General. 
stitutional provisions empower municipalities, or 
certain classes thereof, to issue bonds®® 
power the legislature to enact laws authorizing 


to issue bonds may be implied from power to bor- 


The right of a municipality 


50 


Statutory, and 
Some con- 


Constitutional, 


or .em- 


port, 29 La. Ann. 673; Spitzer v. 
Blanchard, 82 Mich. 234, 46 NW 400. 
dear Ga._-Griffin Vv. Inman, 57 Ga. 
Ill.—Dutton v. Aurora, 114 Ill. 138, 
28 NE 461. 
Ind.—Daily v. Columbus, 49 Ind. 
169; Evansville, etce., R. Co. v. Hvans- 


ville, 15 Ind. 395. 
Ellsbree, 11 Kan. 


yy wipe tauiees Vv. 

Mich.—Muskegon y. Gow, 94 Mich. 
453, 54 NW 170. 

Nebr.—State v. Babcock, 22 Nebr. 
614, 35 NW 941; Orchard v. School 
Dist. No. 70, 14 Nebr. 378, 15 NW .730. 

N. C.—Jones v. Guilford County 
Bd. oe Education, 185 N. C. 308, 117 


SE 
Ey haem v. Pittsburgh, 34 Pa. 
Va.—De Voss. v. Richmond, 18 
Gratt. (59. Va.) 338, 98 AmD 646. 
Wis.—Mills v. Gleason, 11 Wis. 470, 


78 AmD 721; Clark vy. Janesville, 10 
De 136; State v. Madison, 7 Wis. 
688. 

[a] In substance, the money is 


borrowed from the purchasers of the 
ponds: Com. v. Pittsburgh, 34 Pa. 
496. 
§ > Citas in aid of railroad see infra 
48. Brenham v. German-American 
Bank, 144 U. S, 178, 549, 12 SCt 559, 
36 L. ed. 390 [rev 35 Fed. 185, overr 
Mitchell v. Burlington, 4 Wall. (U. 
S.) 270, 18 L. ed. 350; Rogers v. Bur- 
lington, 3 Wall. (U. S.) 654, 18 L. ed. 
79, and dist Dwyer v. Hackworth, 57 
Tex. 245]; Merrill v. Monticello, 138 
U, S. 678, 11 SCt 441, 34 L. ed. 1069; 
Lehman v. San Diego, 738 Fed. 105 [aff 
83 Fed. 669, 27 CCA 668]; Ashuelot 
Nat. Bank y. Valley County School 
Dist. No. 7, 56 Fed. 197, 5 CCA 468; 
Muskingum County v. State, 78 Oh. 
St. 287, 85 NE 562; .Citizens Nat. 
Bank v. Cincinnati, 13 Oh. Cir. Ct. N. 
S. 14. Contra Evansville v. Wood- 
60 Fed. 718, 9 CCA 244. 


. Blount v. MacDonald, 18 Ariz. 

1, 155 P 736, 
50. Blount v. MacDonald, supra. 
51. Blount v. MacDonald, supra. 
52. Blount v. MacDonald, supra. 
53. Blount MacDonald, supra. 


Me 
54.. Validity of statutes: 
Relating to validation of bonds be- 

fore issuance see infra § 4184. 
Requiring or dispensing with popular 

vote see infra § 4168. 

55. See El Dorado v. Jacobs, 
(Ark.) 294 SW 411; Babb v. El Do- 
rado, 170 Ark. 10, 278 SW 649; Peo. 


v. Chicago, ete. R. Co. 308 Tl. 54, 
139 NE 2. 
[a] Municipalities possessing cer- 


tain population.—A city is not em- 
powered to issue bonds where, to pos- 
sess the power, it must come within 
the authority conferred by a consti- 
tutional amendment limited to cities 
possessing not less than two thou- 
sand, and not more than thirty thou- 


sand, inhabitants, and the only valid 


1178 [44 C.J.] 


municipalities, or certain classes thereof, to do so.°° 
Also, authority to issue bonds®? for certain pur- 
certain conditions®® 
granted to municipalities by charter or statute; 
but such charter or statutes must be passed in 
accordance with constitutional requirements,®° and 
must not violate constitutional provisions.*? 
to issue bonds conferred on a city in general 
terms by constitution and statute is subject to only 
such limitations as are expressly imposed by law.*? 
Some courts take the 
view that statutes relating to the issuance of mu- 
nicipal bonds should be construed strictly against 
the municipality,®® while other courts.hold that the 
statutes should receive a liberal construction®* so 


poses*® and upon 


[§ 4143] bb. Construction. 


as to promote their objects and 


still other courts take the view that pertinent 
constitutional and statutory provisions should be 
construed more strictly in considering the legality 


MUNICIPAL CORPORATIONS 


may be 


Power 


pal bonds may 


purposes,®> and 


sions. It is a 


census in existence shows the popu-|A statute granting authority to towns 


lation of the city to be less than two 
thousand. State v. Wilder, 211 Mo. 
305, 109 SW 574. : 

[b] Self-chartered cities. — New- 
awed Ft. Collins, 78 Colo. 380, 241 P 

56. See Coléman vy. Eutaw, 157 
Ala. 327, 47 S 703; Howard v. Hast 
Lake, 155 Ala. 625, 46 S754, 

[a] Cumulative provision.—A con- 
stitutional provision to this effect, 
applicable to a certain class of mu- 
nicipalities, has been held to be cu- 
mulative and not to prevent a mu- 
nicipclity from issuing bonds under 
the authority conferred by another 
constitutional provision. Brown v. 
Atlanta, 152 Ga. 283, 109 SE 666. 

[b] Plenary. power.—(1) Under 
some constitutional provisions, the 
whole question of the issuance of 
municipal bonds for municipal pur- 
poses is under the control of the 
legislature (Camp v. State, 71 Fla. 
381, 72 S 483; Lasseter v. State, 67 
Pla. 240, 64 S 847), (2) and it has 
plenary power to authorize a. city to 
issue bonds for a legitimate mu- 


nicipal purpose (Camp vy. _ State, 
supra). 
[ec] Source of power of munici- 


pality.— ‘The power to issue munici- 
pal securities is derived from the 
constitution and the statutes enacted 
to carry into effect the constitutional 
provision.” Shinall v. Cartersville, 
144 Ga. 219, 220, 87 SE 290. 

57. U. S.—Hill v. Elizabeth City, 
291 Fed. 194 [aff 298 Fed. 67] (North 
Carolina statute); Schmidt v. Defi- 
ance, 117 Fed. 702 [aff 123 Fed, 1, 59 
CCA 159]. 

Ala.—Carmichael v. Dothan, 211 
Ala. 492, 100 S 648; Howard v. Hast 
Lake, 155 Ala. 525, 46 S 754, 

Ariz.—Tombstone v. Macia, 245 P 
677, 46 ALR 828. 

Cal.—-Fritz v. San Francisco, 132 
Cal. 373, 64 P 566; San Francisco Bd. 
of Education v. Fowler, 19 Cal. 11. 

Ida.—Platt v. Payette, 19 Ida. 470, 
TA. PAs. 

Ill.—Peo. v. Chicago, ete., R. Co., 
308 Ill, 54, 139 NE 2. 

Kan.—Loe v. Palco, 103 Kan, 287, 
173 P 299. 

Minn.—Molyneaux v. Minneapolis, 
115 Minn. 188, 1381 NW 1015. 

N. M.—Smith y. Raton, 18 N. M. 
613, 140 P 109. 

N. Y.—Angel v. Hume, 17 Hun 374. 

N. C.—Robinson vy. Goldsboro, 161 
N. C. 668, 77 SE 948; Red Springs 
Hotel Co. v. Red Springs, 157 N. C. 
137, 72 SE 837. 

S. D.—National L. Ins. Co. v. Mead, 
13 S. D. 37, 82 NW 78, 79 AmSR 876, 
48 LRA 785, 13 S. D. 342, 88 NW 835. 

Tex.—Austin v. Valle, (Civ. A.) 71 
Sw 414, 


And see cases passim §§ 4143, 
4147-4158. 
[a] Town ‘as including village.— 


to issue municipal coupon bonds in- 
cludes villages and grants them the 
Ssame\ authority. Brown vy. Grange- 
ville, 8 Ida. 784, 71 P 151. 

[b] Authority granted by a gen- 
eral law is available to a city (1) 
where its charter contains no pro- 
visions relative to bonds (Smith v. 


Lightston, 182 Cal. 41, 186 P 769), 
(2) or where the charter authorizes 
the city to “exercise such other 


powers as may be hereafter granted 
by the legislature to municipalities 
within the state” (Stege v. Richmond, 
194 Cal. 805, 812, 228° P 461), (3) or 
any and all rights, powers, and privi- 
leges granted by the general laws of 
the state (Morgan v. Los Angeles, 
182 Cal. 301, 187 P 1050). 

{c] Reénactment.—A later grant 
of power which does not increase or 
diminish the amount of bonds author- 
ized for a particular purpose is not an 
amendment of the charter but merely 
a reénactment thereof in this particu- 
lar. Bugene v. Willamette Valley 
Co., 52 Or. 490, 97 P' 817. 

58. See infra §§ 4147-4158. 

59. See infra §§ 4163-4182. 

60. Amoskeag Nat, Bank v. Ot- 
tawa, 105 U. S. 667, 26 L. ed. 1204; 
Debnam y. Chitty, 131 N. C, 657, 43 
SE 3. 

61. U, S.—Sun Mut. Ins. Co. v. 
Se Sen at, oO, vSGor LOO LareO 
L. ed. 69; New Orleans Bd. of Liqui- 
dation vi U;°S.> 118.0. -S. 136, 6) SCt 
995, 30 L. ed. 65; John Hancock Mut. 
L. Ins. Co, v. Huron, 80 Fed. 652 [aff 
100 Fed. 1001, 40 CCA 683]; U. S. 
v. Board of Liquidation, 73 Fed. 769. 

Ark.—Fitzgerald v, Walder, 55 Ark. 
148, 17 SW 702. 


Fla.—State v. Greer, 88 Fla. 249, 
102.S 739, 37 ALR 1298. 
La.—State v. Caffrey, 49 La. Ann. 


1748, 22 S 756, 1008; Moore y. New 
Orleans, 32 La. Ann. 726. 

Nebr.—Dundy y. Richardson Coun- 
ty, 8 Nebr. 508, 1 NW 565; Clegg v. 
Richardson County School Dist., 8 
Nebr. 178. 

N. Y.—Cahill v. Hogan, 180 N, Y. 
304, 73 NE 39, 

Okl.—In re Afton, 43 Okl, 720, 144 
P 184, LRA1915D 978. 

S. C.—Sullivan vy. Charleston, 133 
S, C.156, 130 SE 872. 

[a] Constitutional provisions held 
not violated.—Hill v. Elizabeth City, 
291 Fed. 194 [aff 298 Fed. 67] (North 
Carolina statute); Carmichael v. 
Dothan, 211 Ala, 492, 100 S 643; Hud- 
son v. Greensboro, 185 N. C. 502, 117 
SE 629; Jones v. New Bern, 152 N. 
C. 64, 67 SE 1738; State v. Cincinnati 
St. oR... Co.;.-97_ Oh, St. (233, 2419 JINR) 
735; Rutledge v. Greater Greenville 
Sewer Dist., 139 S. C, 188, 137 SH 
597; Vernon v. Montgomery, (Tex. 
Civ. A.) 265 SW 188. 

62. _ Peo. v. Chicago, etc., R, Co., 
808 Ill. 54, 1389 NE 2. 


iy 
iy tpt 


rg§ 4149-4144 


of a proposed bond issue than in determining the 
validity of bonds already issued and disposed of.°° 
Different sections of the same statute are to be 
construed together.®* 
the same subject matter and not in conflict with 
each other, but enactéd for different objects, should 
be read together in order to arrive at the full 
legislative intention.% 
enacting a statute dealing with intérest on munici- 


Also, statutes dealing with 


The legislative intent in 


be gathered from the statute as 


originally enacted and not from an amendment 
of the statute.®? 
[§ 4144] cc. Repeal. 


general principle of law that mu- 


{a] Limitation upon use of pro- 
ceeds.—A constitutional requirement, 
that the “proceeds of all obligations 
issued as herein provided” shall be 
used for no other purpose than that 
for which they were issued, is a limi- 
tation only upon the power of dis- 
bursement or application of the pro- 
ceeds of such obligations, and not 
upon the power to create obligations 
for an authorized purpose. Pilcher v. 
Dothan, 207 Ala, 421, 93 S 16. 

63. Bradbury v. Idaho Falls, 32 
Ida. 28, 177 P 388; Smith v. Vicks- 
burg, 86 Miss. 577, 38 S 301; State 
v. Moore, 45 Nebr. 12, 63 NW 130; 
Moore v. Elmore, 13 OhNPNS 651. 
Contra Platt v. Payette, 19 Ida. 470, 
114 P25. 

64. Anderson v. Potsdam, 122 Misc, 
437, 203 NYS 220; Borner v. Prescott, 
150 Wis. 197, 186 NW 552. 

65. Anderson vy. Potsdam, 122 Misc. 
437, 203 NYS 220; Borner v. Prescott, 
150 Wis. 197, 1836 NW 552, And see 
Cheyenne v, State, 17 Wyo. 90, 96 P 
244 (the statute should be given a 
construction which is reasonable and 
will not defeat its manifest ~-object). 

[a] In Wisconsin (1) it is held 
that a statute authorizing the issu- 
ance of municipal bonds and intended 
to enable municipalities to obtain the 
means for making public improve- 
ments without unduly burdening the 
taxpayers should be liberally con- 
strued so as to carry out its pur- 
pose. Borner vy. Prescott, 150 Wis. 
197, 186 NW 552. (2) However it is 
also held that a statute authorizing 
a town to issue bonds for the purpose 
of paying a subscription to the stock 
Or mortgage bonds of a railroad cor- 
poration must be strictly construéd, 
as it grants a power which is extra 
municipal and not within the usual 
corporate powers of a town. Her- 
reid v. Ettrick, ete., R. Co., 179 Wis. 
516, 192 NW 54, 

66. Stern v. Fargo, 18 N. D. 289, 
122 NW 403, 26 LRANS 665. 


67. Lasseter v. State, 67 Fla, 240, 
64 S 847. 
68. Loe v. Palco, 103 Kan. 287, 173 
P 299, 

69. Martinez y. (Cal.) 
257 P 863. 

70. See Constitutional Law §8§ 94- 
105; Statutes [86 Cyc 1068]. 

71. U. S.—lLyons v. Munson, 99 
U. S. 684, 25 L. ed. 451; Huron v. 
Second Ward Savy, Bank, 86 Fed. 272, 
30 CCA 38, 49 LRA 534; Balcheller 
v. Mascoutah, 2 F. Cas. No, 792. 

Ala.—Gibbons v.' Mobile, ete, R. 
Co., 36 Ala, 410. 

Ariz.—Tombstone vy, Macia, 245 P 
677, 46 ALR 828. 

Ark.—Babb v. El Dorado, 170 Ark. 
10, 278 SW 649. 

Cal.—Wichmann y. Placerville, 147 
Cal. 162, 81 P 537; Law v. San Fran- 
cisco, 144 Cal. 384, 77 P 1014; Mill 
Valley v. House, 142 Cal. 698, 76 P 


Johnson, 
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The general rules relating 
to the repeal of constitutional or statutory pro- 
visions by subsequent provisions’ are applicable 
in determining whether constitutional or statutory 
provisions authorizing the issuance of municipal 
bonds have been repealed by subsequent provi- 


Be 


88 4144-4147] 


nicipal bonds must be issued in 


the statute in force at the time of issuance.”? 
ever, this doctrine cannot be effectively invoked to 
destroy vested rights™® or to impair the obligation 
of contracts,‘ and an exception to the rule may 
arise by virtue of a saving clause in a charter or 
It is held that the passage of a statute 
relating to the issuance of bonds nullifies all pend- 
ing proceedings for a bond issue;** but a statute 
may expressly validate all proceedings previously 
taken under a prior statute’? and require only sub- 
sequent proceedings to be taken in accordance with 


statute.”> 


the new act.78 The passage of a 
preliminary steps and proceedings 


of bonds have been taken does not prevent,-the 
issuance’® and sale®° of the bonds, or performance 


of a contract to sell.®1 


[§ 4145] (2) Stock. A municipality may be au- 
thorized by statute to issue stock of the corpora- 


tion.®2 


658; McHugh vy. San Francisco, 132 
Cal. 381, 64 P 570; Fritz v. San Fran- 
cisco, 132 Cal. 373, 64 P 566; Wetmore 
v. Oakland, 99 Cal. 146, 33 P 769. 

Fla.—Smith vy. Milton, 61 Fla. 745, 
54 S 719. 

Tll.—Stone v. Chicago, 207 Ill. 492, 
69 NE 970. 

Kan.—State v. Francisco, 98 Kan. 
808, 160 P 217; Belleville v. Wells, 
74 Kan. 823, 88 ’P 47, 


Ky. —Newport v. Newport Nat. 
Bank, 148 Ky. 213, 146 SW 377. 
Mich.—Tillotson v. Saginaw, 94 


Mich. 240, 54 NW 162. 

Minn.—Hill v. Aurora, 157 Minn. 
469, 196 NW 465; Schmitz v. Zen, 91 
Minn. 290, 97 NW 1049. 

Mont.—Brown yv. Cascade, 62 Mont. 
' 564, 205 P 828. 

Nebr.—Brownfield v. 94 
Nebr. 419, 143 NW 475. 

N. J.—Mittag v. Park Ridge, 61 N. 
Js Die D5E, 33:8 >A, 750. 

N. M.—Smith v. wea sobs 18 N. M. 
613, 140 P 109. 

N. Y.—Calhoun v. Delhi, ete; R. 
€o,, as Hun 379, 64 HowPr 291; Angel 
oy. Hume, 17 Hun 374. 

N. C.—Bramham y. Durham, 171 
N. C. 196, 88 SE 347. 

Oh.—Schieber v. Edon, 23 Oh. Cir. 
Cian. S. 318) -73 5. Oh. Cirz; Ct.+ 1925 

Or.—Stratton he Oregon City, 35 
Or. 409, 60 P 90 

Pa.—Johns v. horoustl 10 North. 
Co. 240. 

S. C.—Paris Mountain Water Co. v. 
Greenville, 110 S, C. 36, 96 SE 545; 
Wilson y. Florence, 40 S. C. 426, 19 
SE 4. 

Tenn.—Red River Furnace Co. v. 
Tennessee Cent. R. Co., 113 Tenn. 697, 
87 SW 1016. 

Tex.—Belton v. Harris Trust, etc., 
Bank, (Civ. A.) 273 SW 914. 

Wis.—Oleson vy. Green Bay, etc., R. 
Co., 36 Wis. 383. 

[al] General and special acts.—(1) 
As to particular municipalities, a spe- 
cial act conflicting with a general 
act may operate as a partial repeal 
thereof. Kornegay v. Goldsboro, 180 
N. C. 441, 105 SH 187. (2) On the 
other hand a general act is not re- 
pealed by implication by a special 
act where the general act gives a 
continuing power to issue bonds while 
the only purpose of the special act 
is to take a particular town out of 
the limitation in the general act, for 
the time being; there is no such re- 
pugnancy or inconsistency between 
these acts as to prevent their both 
standing together; and the special 
act, after the emergency which it 
supplies has been met, becomes func- 
tus officio, and the provisions of_the 
general act continue. Smith v. Mil- 
ton, 61 Fla. 745, 54 S 719. 

[b] Statutes Sélating to taxation 
cdo not impliedly repea] statutes re- 
lating to bonds. ie Beach v. Lis- 
enby, 180 Cal. 52, 179 P 198; Schieber 


Kearney, 
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conformity with 
How- 


statute after all 
for the issuance 


[§ 4146] (3) Bills and Notes.®? 
pality may be given express authority by statute 
to issue notes,§* or power to give a bill or note for 
a particular indebtedness may be implied as a 
necessary incident to the power to incur or con- 
tract the indebtedness,*> a municipality has no 
inherent power to issue notes,®* or to execute notes 
without consideration’? and as a mere accommoda- 
tion;** and a note creates no liability where it is 
given for an indebtedness which, by reason of lack 
of power to incur or otherwise, is not binding.®® 
Notes issued by a city, which on their face are 
made receivable for all debts and demands due the 
city, are not within the prohibition of the federal 
constitution against emitting bills of eredit.®° 

[§ 4147] b. Purpose of Issue91—(1) In General. 
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While a munici- 


Some statutes empower and authorize municipali- 


v.-Hdon, 23 Oh. Cir, Ct... N.S. 378, 
35°Oh, Cirs (Ct 192, 

[ec] Statutes held repealed.—(1) 
Acts Sp. Sess. (1909) p 192 § 11 re- 
pealed Code § 1482. Andalusia v. 
Baldwin, 208 Ala. 19, 93 S 894; J. B. 
McCrary COM Brantley, 202 Ala. 136, 
79 S$ 602. (2) Also Code (1907) § 1421 
was repealed by Gen. Acts (L. [1909] 
Spec. Sess. p 188). Colvin v. Ward, 
189 Ala. 198, 66 S 98. (3) Rev. St. 
(1923) § 10- 301 was repealed by Rev. 
St. (1923) § 10-303. Arkansas City 
v. Turner, 116 Kan. 407, 226 P 1009. 
(4) Civ. Code (1912) § 3015 was re- 
pealed by Act Febr. 11, 1918 (30 U.S. 
St: at.L. 801). Harby v. Jennings, 
112 8. C. 479, 101 SE 649. 

[d] Statutes held not repealed.— 
Andalusia v. Baldwin, 208 Ala. 19, 938 
S 894 (Acts [1909] p 192 § 11 not re- 
pealed by Acts [1915] pp 110, 566); 
Tombstone v. Macia, (Ariz.) 245 P 
677, 46 ALR 828; State v. Kansas 
City, 83 Kan. aie 111 P 493; Moly- 
neaux v. Minneapolis, 115 Minn, 188, 
131 NW 1015; Smith v. Raton, 18 
N. M. 613, 140 P 109 (Comp, L. [1897] 
§ 2402 subs 6 par 1-[enacted as part 
of L. (1884) c¢ 59 § 14]); Peo. v. 
Parmerter, 158 N. Y. 385, 53 NE 40; 


Belton v. Harris Trust, etc., Bank, 
(Tex. Civ. A.), 273 SW 914. 
[e] Constitutional amendment 


held repealed by subsequent amend- 
ment.—Babb v. El Dorado. 170 Ark. 
10, 278 SW 649. 

72. State v. Marsh, 104 Nebr. 159, 
176 NW 92; Morgan v. Falls City, 
103 Nebr. 795, 174 NW 421. 

73. State v. Marsh, 104 Nebr. 159, 
176 NW 92. 

74. State v. Marsh, supra. 

75. Detroit v. Engel, 207 Mich. 106, 
173 NW 547; Morgan v. Falls City, 
103 Nebr. 795, 174 NW 421. 

76. Brown v,. Cascade, 62 Mont. 
564, 205 P 828. 

77. Crayton v. Charlotte, 175 N. 
C. 17,94 SE 689. 


78. Crayton vy. Charlotte, supra. 
79. Newport v. Newport Nat. 
Bank, 148 Ky. 213, 146 SW. 377; 


State v. Chandler, 105 Oh. St. 499, 138 
NE 67. 

{a] Construction and application 
of statute.—A provision of a statute 
that it shall govern and apply to all 
ordinances, resolutions, measures, and 
proceedings pending on the date it 
takes effect has reference only to 
legislative proceedings and ‘not to 
executive and administrative acts, 
and where the legislative branch of 
the city government has fully com- 
pleted its work on the date the stat- 
ute takes effect, the executive offi- 
cers of the city may and should ex- 
ecute and deliver the bonds notwith- 
standing the terms of the bonds do 
not conform to the requirements of 
the new statute. State v. Chandler, 
105 Oh. St. 499, 1388 NE 67. 

80. Detroit v. Engel, 207 Mich, 


ties in general terms to issue bonds for corporate?” 
or municipal®? purposes, any lawful®* or neces- 


106, 173 NW 547. 

Bi. State v. Marsh, 104 Nebr. 159, 
176 NW 92. 

82. Bond v. Baltimore, 118 Md. 
159, 84 A 258, 

83. Cross references: 
Constructive notice of lack of au- 

thority to issue or execute notes 

see infra § 4237, 

Power to issue negotiable paper see 

infra § 4213. 

84. Citizens’ Sav. Bank v. New- 
buryport, 169 Fed. 766, 95 CCA 232 
[certiorari den 215 U. S. 598, 30 SCt 
399, 54 L. ed. 342] (Massachusetts 
statute). 

85. U. S.—Merrill v. Monticello, 
138 U. S. 673, 11 SCt 441, 34 L.ed. 
1069; Holmes v. Shreveport, 31 Fed. 
113; White v. Rahway, 11 Fed. 853; 
Memphis v. Brown, 16 F, Cas. No.. 
9,415, 1 Flipp. 188. 

Ark.—Forrest City v. Forrest City 
Bank, 116 Ark. 377, 172 SW 1148. 

Ind.—_New Albany Second Nat. 
Bank y, Danville, 60 Ind. 504; Evans- 
ville, etc., R. Co. v. Evansville, 15 
Ind. 395. 

La.—Shreveport v. Flournoy, 26 La. 
Ann, 709. 

Nev.—Douglass v. Virginia City, 5, 
Nev. 147. 

N. J.—State v. Smith, 47 N. J. L. 
473, 1 A 459, 

N. Y.—Ketchum v. Buffalo, 14 N. Y. 
356; Halstead v. New York, 5 Barb. 
218 [aff 3 N. Y. 430]. 

Tex.—Mineral Wells v. Darby, (Civ. 
A.) 51 SW 351. See Foster v. Waco, 
113 Tex, 352, 255 SW 1104 (recogniz- 
ing the rule, but holding it inappli- 
cable, the charter prescribing other 
methods of exercising the express 
power conferred and the issuance of 
notes not being indispensable to the 
execution of the power), 

86. Brown v. Newburyport, 209 
Mass. 259, 95 NE 504, AnnCasi1912B 
495; Pulte v. Keel, (Tex. Civ. A.) 297 
Sw 241. 

87. Knepfle of Southgate, 194 Ky. 
346, 238 SW 105 

[a] Note noe ‘supported by legal 
consideration.—J. B. McCrary Co. v. 
Brantley, 202 Ala, 136, 79 S 602. ° 

88. Knepfle v. Southgate, 194 Ky. 
346, 288 SW 1051. 

89. Scott v. Shreveport, 20 Fed. 
714; Hackettstown v. Swackhamer, 
87 N. J. Li. 191; Biddle v. Terrell, 82 
Tex. 335, 18 SW 691; Terrell v. Dis- 
saint, 71 Tex. 770, 9 SW 593. 


90. Smith v. New Orleans, 23 La. 
Ann, 5, 
91. Designation of purpose in pre- 


liminary proceedings see infra §§ 
4163, 4165, 4172. 

92. See Peo. v. Chicago, etcisRy Cos, 
308 Tll. 54,1389 NE 2; Dickinson v. Salt 
Lake City, 57 Utah 580, 195. Pe 10-0. 

93. See Perry vy. Panama City, 67 
Fla. 285, 65 S 6. 

94. See Tombstone v. Macia, 
(Ariz.) 245 P 677, 46 ALR 828, 
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sary®® purpose, or any purpose or purposes for which 
they may raise or appropriate money.°® Also, it is 
sometimes provided by charter that the city shall 
have power to issue bonds to carry out any of the 
powers®’ or purposes®* which the city possesses or 
may carry out. While charter or statutory authority 
to issue bonds for enumerated purposes excludes the 
right to issue bonds for purposes not specified,®? a 
later grant of general power to issue bonds for mu- 
nicipal purposes is not restricted by a prior grant of 
power to issue them for specific purposes. Mu- 
nicipal bonds to be paid by taxation may be law- 
fully issued only for municipal? or public® purposes, 
and it is beyond the power of the legislature to 
authorize the issuance of municipal bonds for any 
purpose except a public one.* Whether the object 
for which bonds are to be issued is a municipal 
purpose may not be arbitrarily determined by legis- 
lation without regard to organic limitations;° but a 
statutory determination of what is an appropriate 
municipal purpose will not be disturbed by the 
courts, where the purpose designated by statute is 
in fact municipal in its nature® and no provision or 
principle of organic law is violated in such desig- 
nation.? Some statutes are construed not to au- 
thorize the issuance of municipal bonds except for 
a purpose for which the ordinary revenues of the 
city might lawfully be expended.’ 


Expenses or expenditures generally. It seems 
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[§§ 4147-4149 


that a municipality may issue bonds for the pres- 
ent or ultimate payment of a debt for a necessary 
expense which it has power to incur.? Some char- 
ters or statutes expressly authorize the issuance of 
municipal bonds to raise money for extraordinary 
expenditures,!° or are broad enough to authorize 
the issuance of bonds to meet so-called ‘‘capital 
expenditures,’’#! as distinguished from ordinary 
annual expenses of a department for a coming 
year.'? 

[§ 4148] (2) Purpose Connected with War. A 
city has no inherent power to issue bonds for the 
construction of a memorial to soldiers and sailors 
who served in the World War,!? but a statute em- 
powering the city to issue bonds for this purpose 
is not invalid,'* even though some of the soldiers 
and sailors to whose memory the memorial is to be 
erected were not residents of the city.1° Munici- 
pal notes and bonds executed and issued in aid of 
the Confederacy have been held void;'® but bonds 
issued by municipalities in the northern states to 
borrow money to be used in giving bounties to 
soldiers during the War of the Rebellion have been 
sustained as being for a public purpose.” 

[§ 4149] (3) Public Improvements, Utilities, and 
Property—(a) In General. Cities and other munici- 
palities may be empowered and authorized to issue 
bonds for public improvements,!® works,’® or utili- 


in Redondo; 381, 48 NE 813; Hubbard v. Sadler, 


act of March 19, 
did not 


95. See Tombstone v. Macia, su-; decision of this court 

pra. Beach v. Cate, 186 Cal, 146, 68 P 586, 
96. See Hill v. Elizabeth City, 291] that the general 

Fed. 194 [aff 298 Fed. 67] (North]1889 (Stats. 1889, p. 399), 

Carolina statute). authorize the issuance of bonds ex- 
97. See Clough v Colorado | cept for a purpose for which the or- 


Springs, 70 Colo. 87%, 197 P 896. 

98. See Clough Vv. Colorado 
Springs, supra. 

99. Long Beach’ v. Boynton, 17 
Cal. A, 290, 119 P 677; Hazlehurst v. 
Mayes, 96 Miss. 656, 51 S 890. 

{a] Unauthorized purpose.—Power 
granted to a municipal corporation to 
give such bonds aS may be necessary 
in the conduct of its litigation or in 
the current administration of its af- 
fairs does not authorize the issue of 
bonds for raising money. Wilson v. 
Shreveport, 29 La. Ann, 673. 

1. Pierre v. Dunscomb, 106 Fed. 
611, 45 CCA 499. 

2. Peterson v. Davenport, 90 Fla. 
71, 105 S 265; Perry v. Panama City, 
67 Fla. 285, 65 S 6. See State v. 
Gordon, 268 Mo, 321, 188 SW 88 (dic- 
tum that municipal bonds cannot be 
voted or issued except for the general 
improvement of municipal facilities). 

3. State v. Orear, 277 Mo. 303, 210 
SW 392. 

4. Citizens Sav., etc., Assoc. v. To- 
peka, 20 Wall. (U. S.) 655, 22 L. ed. 
455; Kearney v. Woodruff, 115 Fed. 
90, 53 CCA 117; State v. Osawkee Tp., 
14 Kan, 418, 19 AmR 99; Coates v. 
Campbell, 37 Minn, 498, 35 NW 366; 
Grant v. ‘Sherrill, 71 Nebr. 219, 98 
NW 681. 

5. Peterson v. Davenport, 90 Fla. 
71,105 S 265. 

6 Peterson vy. Davenport, supra. 

7. Peterson v. Davenport, supra 

8 San Diego v. Potter, 153 Cal. 
288, 95 P 146; Redondo Beach y,. Cate, 
1386 Cal. 146, 148, 68 P 586. 

“The construction of the act, 
think, is plain. It does not author- 
ize the issuance of bonds (which 
must be paid out of the revenue 
derived from taxes upon real and 
personal property), unless the money 
raised upon the bonds is to be de- 
voted to purposes justifying the ex- 
penditure of the ordinary revenues of 


we 


the city.” Redondo Beach v. Cate, 
supra. 
[a] Same construction of separate 


statute.—‘It is established by the 


dinary revenues of the city might be 
lawfully expended. This doctrine has 
not been modified by any subsequent 
decision. The act of February 25, 
1901, is the same as the general act 
of March 19, 1889, in every respect 
material to this question, and is not 
susceptible of a different construc- 
tion.” San Diego v. Potter, 153 Cal. 
288, 291, 95 P 146. 

9. Hendersonville v. Webb, 148 N. 
C, 120, 122, 61. SE 670. 

“When the power to incur a debt 
for a necessary expense exists, there 
would seem to be no good reason of 
law to prevent the governing authori- 
ties of a town from making provision 
for the present or ultimate payment 
of such a debt by issuing bonds for 
the purpose, if good business pru- 
dence and existing conditions are 
such as to render this course de- 
sirable and proper.” Hendersonville 
v. Webb, supra. 

[a] Deficiency in applicable funds. 
—(1) Municipal Incorporation Act, 
1883 (St. [1883] p 271 c 49) § 866 pro- 
vides that municipal corporations of 
the sixth class may incur a bonded 
indebtedness whenever the board of 
trustees shall deem it necessary to 
supply a deficiency in the funds ap- 
plicable to the payment of any ex- 
pense which they are empowered to 
incur in behalf of the municipality. 
Redlands v. Brook, 151 Cal. 474, 91 
P 150 (refraining from deciding 
whether the statute was impliedly re- 
pealed by a later one). (2) That 
money appropriated by a municipal- 
ity for a particular purpose has not 
been expended for that purpose does 
not show want of authority to issue 
bonds for the same purpose, in the 
absence of an allegation that the 


funds are still available. Platt v. 
ae Francisco, 158 Cal. 74, 110 P 
10. See Gladstone Vi JDhroop, 71 


Fed. 341, 18 CCA 61; Chicago v. Mc- 
Donald, 176 Ill. 404, 52 NE 982; Naeg- 
ely v. Saginaw, 101 Mich, 532, 60 
NW 46; Peo. v. Gravesend, 154 N. Y. 


Cutler, 43 Barb. 


104 N. Y. 223, 10 NE 426; Oneida v. 
King, 116 App. Div. 35, 101 NYS 239; 
Arverne-by-the-Sea_ v. Shepard, 20 
App. Div. 12, 46 NYS 653; Hurlburt v. 
Banks, 1 AbbNCas 157, 52 HowPr 196 
[aff 67 N. Y. 568]; Walker v. Cin- 
cinnati, 21 Oh. St. 14, 8 AmR 24; 
Palestine v. Royall, 16 Tex. Civ. A. 36, 
40 SW 621. 

11. Detroit vy. Engel, 207 Mich. 106, 
173. NW 547. 

12. Detroit v. Engel, supra. 

13. Barrow v. Bradley, 190 Ky. 
480, 227 SW 1016. 


Indebtedness or expenditures for 


memorials generally see supra § 4046, 

14. Hunter v. Louisville, 204 Ky. 
562,,265 SW. 277. 

15. Hunter v. Louisville, supra. 

16. Weith v. Wilmington, 68 N. C. 
24; Isaacs vy. Richmond, 90 Va. 30, 17 
SE 760. 

17. Johnson v. Campbell, 49 Til. 
316; Misner v. Bullard, 43 Ill. 470; 
Briscoe vy, Allison, 43 Ill. 291; Hen- 
derson v. Lagow, 42 Ill. 360; Taylor 
v. Thompson, 42 Tll. 8; Magee v. 
€N.| Y¥.) °'2393):Brod- 
head v. Milwaukee, 19 Wis. 624, 88 
AmD 711, 

Power of municipality to raise or 
pay money for bounties generally see 
Bounties §§ 38, 4. 

18. San Diego v. Potter, 153 Cal. 
288, 95 P 146; Merrell v. St. Peters- 
burg, (Fla.) 109 S 815; State v. Linn 
County Ct., 44 Mo. 504; Mutual Ben. 
ce Co, v. Elizabeth, 42 N. J. L. 


[a] Permanent improvements ex- 
ceeding annual income.—Some stat- 
utes confer authority to create a 
bonded indebtedness for the sole pur- 
pose of completing permanent im- 
provements, the cost of which will be 
too great to be paid out of the or- 
eaely et ere and revenue of 

he municipality. Redlands v. 
ib1 Cal. 474, 91 P 150. pts 

Particular improvements see infra 
§§ 4150-4154. 

19. Clough vy. Colorado Springs, 70 
Colo. 87, 197 P 896 

{a] Matters included generally.— 
The term “public works,” as used in 
such a provision, ‘‘may include works 
either of construction or adaptation 
undertaken to subserve some purpose 


LO LS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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ties,?° or for the purchase of property for public pur- 
poses,” by express constitutional, statutory, or char- 
ter provisions; or, by virtue of power conferred upon 
them to make improvements,?? or purchase prop- 
erty,?* they may have implied power to issue bonds 
for the purpose of making an improvement” or pur- 
chase;?> but sometimes the conferring, by statute or 
charter, of limited power to issue bonds operates to 
negative or exclude power to issue bonds for particu- 
lar improvements”* or for the purchase of land 
General laws providing 
for the issuance of bonds for improvements are 
held not applicable to cities incorporated under 
While a municipality may issue 
bonds to pay its part of the cost of specific im- 
provements,?® it is not authorized to issue bonds 
to provide a fund from which to pay its part of 
the cost of improvements that may from time to 
time be made,®° nor is it authorized to issue bonds 
to reimburse itself for payments already made for 
improvements*! or to relieve a property owner from 


for particular purposes.?* 


special charters.?§ 


of public convenience.” Clough v. 
Sore Springs, 70 Colo. 87, 197 P 
20. Platt v. San Francisco, 158 Cal. 
74, 110 P 304; Atty.-Gen. v. Detroit, 
-164 Mich. 369, 129 NW 879. 
Particular utilities see 
4152, 4154. 

21. Schieffelin v. Craig, 183 App. 
Div. 515, 170 NYS 603. 

[a] Subject matter.—L. (1916) ¢ 
615 § 2, amending Greater New York 
Charter § 169 par 8, authorizing the 
issuance of corporate stock and bonds 
to pay awards, costs, ete., of acquir- 
ing title to lands required for public 
purposes, ete., refers to the acquisi- 
ticn of lands for public purposes 
other than for streets, avenues, parks, 
and other uses provided by preced- 
ing paragraphs. Schieffelin v. Craig, 
183 App. Div. 515, 170 NYS 603. 

Purchase of property for particular 
purposes see infra §§ 4150, 4152, 4154. 

22. See supra §§ 2268-2385 

23. pee supra §§ 2081, 2089-2096 
in 43°C. 

24, a ‘S.—Holmes v. Shreveport, 
31 Fed. 113; Sturtevants v. Alton, 23 
F. Cas. No. 13,580, 3 McLean 393. 
Contra Gause v. Clarksville, 10 F. 
Cas. No. 5,276, 5 Dill. 165. 
paar eee v. Shawneetown, 77 Ill. 

TIowa.—Mullarky v. Cedar Falls, 19 
Iowa 21. 

Kan.—Wyandotte v. Zeitz, 21 Kan. 
649. 

Nebr.—State v. Babcock, 25 Nebr. 
278, 41 NW 155; State v. Babcock, 
22 Nebr. 614, 35 NW 941. 

N. Y.—Hubbard v. Sadler, 104 N. 
Y, 233, 10 NE 426. 
vie C.— Neely v. Yorkville, 10 S. C. 

Pa.—Williamsport vy. Com., 84 Pa. 
487, 24 AmR 208. 
By ne .—Galveston vy. Loonie, 54 Tex. 

[a] Under the “general welfare 
clause” usually found in the charters 
of towns and cities, such municipal 
corporations may, within the limits 
fixed by the constitution, incur a debt, 
and, in a manner pointed out by law, 
issue bonds for the purpose of raising 
money to be used in the erection of 
needed public improvements. Grace 
v. Hawkinsville, 101 Ga. 553, 28 SH 


1021, 
U. S.—Desmond v. Jefferson, 

19 Fed, 483. 

Fla.—Merrell v. St. Petersburg, 74 
Fla. 194, 76 S 699. 

Ind.—Rushville Gas Co. v. Rush- 
ville, 121 Ind. 206, 28 NE 72, 16 AmSR 
388; ‘Richmond v. McGirr, 78 Ind, 192. 

N. Y.—Ketchum y. Buffalo, 14 N. Y. 
356. 


Wis.—Mills_ v. Gleason, 11 Wis. 
470, 78 AmD 721; State v. ‘Madison, 7 
Wis. 688. 

[a] Present or prospective need 


infra §§ 


, 
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pal purposes.** 


buildings.*? 


of property.—A city possessing char- 
ter power to purchase such property 
as may be necessary or convenient 
for the purposes of the city may 
issue bonds for the purchase of prop- 
erty intended and designed in good 
faith for the present and prospec- 
tive needs of the city in the dis- 
charge of its proper municipal func- 
tions; it is not necessary for the 
city to show an immediate need for 
all the property. Merrell v. St. Pe- 
tersburg, 74 Fla. 194, 76 S 699. 

26. State v. Weston, 69 Nebr. 695, 
96 NW 668; Uncas Nat. Bank v. Su- 
perior, 115 Wis. 340, 91 NW 1004. 

27. Detroit v. ‘—Engel, 207 Mich. 
106, 173 NW 547. 

28. Boise City Nat. Bank v. Boise 
City,, 15° Iida. 792,100: P93; 

29. Brady v. Atlanta; 17 #. ~ (2a), 
764; Heffner v. Toledo, 75 Oh. St. 413, 
80 NE 8. 

30. Heffner v. Toledo, supra. 

31. Chapin v. Lincoln, 217 Mass. 
336, 104 NE 745. 

32. Oneida v. King, 116 App. Div. 
35, 101 NYS. 239; 

33. Cross references: 
Lighting plant see infra § 
Park building see infra § 

34. Argentine v. State, 
430, 26 P 751; Ketchum v. Buffalo, 14 
N. Y. 356 [aff 21 Barb. 294]. 

35. U. S—Montgomery vy. Orr, 27 
Fed. 675. 

Ala.—Alabama Great Southern R. 
Co. v. Reed, 124 Ala. 253, 27 S 19, 82 
AmSR 166. 

Cal.—Wetmore v. Oakland, 99 Cal. 
146, 33 P 769. 

Ind.—Richmond v. McGirr, 78 Ind. 
192; English v. Smock, 34 Ind. 115, 7 
AmR 215. 

Iowa.—Way v. Fox, 109 Iowa 340, 
80 NW 405. 

Kan.—Argentine v. State, 46 Kan. 
430, 26 P7651. 

Nebr.—State v. Partridge, 28 Nebr. 
748, 45 NW 169; Baird v. Todd, 27 
Nebr. 782, 43 NW 1143; Fenton v. 
Yule, 27 Nebr. 758, 43 NW 1140; State 
v. Babcock, 25 Nebr. 278, 41 NW 155; 
State v. Babcock, 23 Nebr. 128, 36 
NW 348. 

N., M.—Bachechi v. Albuquerque, 
29 aes M. 572, 224 P 400. 

C.—Hightower vy. Raleigh, 150 
N. Ne 569, 65 SE 279. 


Ok1.—Oklahoma city v. State, 28 
Okl. 780, 115 P 1108 
Or.— Hoffman Vv. Branch, 24 Or. 
588, 38 P 4. 
C.—Jones v. Camden, 44 -S. C. 


s. 
819, 23 SE 141, 51 AmSR 819. 

Tex. —Russell v. Cage, 66 Tex. 428, 
1 SW 270 

Wash.—State v. Hopkins, 12 Wash. 
602, 41 P 906. 

Wis. —Maxcy v. Oshkosh, 144 Wis. 
238, 128 NW 899, 1136, 31 LRANS 
787 


36. Akron v. Dobson, 81 Oh. St. 
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a valid assessment previously made.*? 

[§ 4150] (b) Particular Matters—aa. Buildings, 
Sites, and Equipment.** 
generally authorized to issue bonds to provide funds 
for the purchase of a site for,*+ and the erection®’ 
and equipment*® of, public buildings, or for the pur- 
chase of an existing building to be used for munici- 


Municipal corporations are 


This is true as to such buildings 


as a city hall,?® buildings used by the fire depart- 
ment,®® a publie library building,*® and school build- 
ings;*t but the authority of a city does not extend 
to the issuance of bonds for the erection of county 
Under some statutes or charters, bonds 
may be issued for the building of a municipal au- 
ditorium;4? but bonds may not be issued for this 
purpose where an auditorium is not mentioned in 
a statutory enumeration of the particular munici- 
pal structures for which bonds may be issued.** 
Some,*° but not other,*® municipalities possess char- 
ter or statutory authority to issue bonds for hospi- 


66, 90 NE 123; Oklahoma City v. 
State, 28 Okl. 780, 115 P 1108; Maxcy 
v. Oshkosh, 144 Wis. 238, 128 NW 899, 
1136, 31 LRANS 787 

37. Thomas v. Gooding, 27 Ida. 
624, 149 P 1064, 

38. Thomas yv. Gooding, supra; Ar- 
Ae v. State, 46 Kan. 430, 26 P 

[a] Joint city and town haill.— 
Where a city and town have power 
to unite in buying a lot and con- 
structing a building thereon for’use 
as a city and town hall, bonds issued 
to pay the city’s proportion of the 
cost are not void. White v. Chat- 


field, 116 Minn. 371, 133 NW 962. 
39. Akron v. Dobson, 81 Oh. St. 
66, 90: NE 123; , Oklahoma City v. 


State, 28 Okl. 780, 115 P 1108. 

40. Bachechi v. Albuquerque, 29 N. 
M. 572, 224 P 400. 

41. U.S.—Lund v. Petersburg, 283 
Fed. 893. 

Cal.—Law v. San Francisco, 144 
Cal. 384, 77 P 1014; Wetmore y. Oak- 
land, 99 Cal. 146, 33 P 769. 

Ind.—Gardner y. Haney, 86 Ind. 17; 
Williams v. Albion, 58 Ind. 329. 

Ky.—Frost v. Central City, 134 Ky. 
434, 120 SW 367. 

S. C.—Jordan v. Greenville, 79 S. C. 
436, 60 SE 9738; Allen v. Adams, 66 
S.C. 344, 44 SE’ 938. 

Wis.—Maxcy vy. Oshkosh, 144 Wis. 
238, 128 NW 899, 1136, 31 LRANS 787 
(manual training school building). 

See Waxahachie v. Brown, 67 Tex. 
519, 4 SW 207 (cities, but not towns, 
have authority to issue bonds for the 
purchase of school buildings). 

[a] Municipal or corporate pur- 
pose.—(1) The erection of a school 
building is a ‘municipal purpose” 
(Frost v. Central City, 134 Ky. 434, 
120 SW 367) (2) or “corporate pur- 
pose” (Jordan vy. Greenville, 79 S. C. 
436, 60 SEH 973) for which a city may 
issue bonds, 

42. Schneck v. Jeffersonville, 152 
Ind, 204, 52 NE 212. 

43. Halbruegger v. St. Louis, 302 
Mo. 5738, 262 SW 3879; Heald v. Cleve- 
land, 19 OhNPNS 305. 

{a] Auditorium and exposition 
purposes distinguished.—‘‘The city of 
Cleveland has full legal right and 
power to build a public hall for audi- 
torium purposes, and to issue bonds 
for that purpose. ... But the city 
has no authority, under the Con- 
stitution of Ohio or the statutes of 
the state or its charter, to issue 
bonds to be used primarily for a 
building for exposition purposes.’ 
Heald v. Cleveland, 19 OhNPNS 305, 
3ol. 

44. Colvin v. Ward, 189 Ala. 198, 

Stokes v. 


66 S 98 

45. 203 
Ala. 307, 82 S 663. 

46. Detroit v. Engel, 187 Mich. 88, 
153 NW 537. 


Montgomery, 
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tal purposes. 


ice. 


garbage. 


[§ 4151] bb. Streets, Sidewalks, and Bridges.*? 
Municipalities are frequently authorized, either ex- 
pressly or impliedly, to issue bonds for the con- 
struction or improvement of streets,>? at least in 
certain cases;>* but. bonds cannot be legally issued 
for the purpose of improving streets which do not 


47. Tombstone y. ai a, (Ariz.) 
245 P 677, 46 ALR 82 


48. State v. Orear, BIT Mo. 303, 210 
SW 392. 

49. Detroit v. 187 Mich. 
88, 153 NW 537. 

50. Riddle v. Atlantic City, 89 N. 
Je Aa, W222, 7°90 AS FOO 

51. Riddle v. Atlantic City, supra. 

52. Boulevards see infra § 4154. 


53. U. S.—cChilton v. Gratton, 82 
Fed. 873 [aff 97 Fed. 145, 38 CCA 


84]. 

dat. —Clark vy. Los Angeles, 160 Cal. 
317, 116 P 966; San Diego v. Potter, 
153 Cal. 288, 95 P 146; Mill Valley v. 
House, 142 Cal. 698, 76 P 658; Hell- 
man v. Shoulters, 114 Cal. 136, 44 P 
915, 45 P1057. 

Colo.—Clough vy. Colorado Springs, 
70 Colo, 87, 197 P 896. 

Kan.—State v: Kansas City, 60 
Kan. 518; 57 P18. 

Nebr.—Alexander v. Bailey, 108 
Nebr. 717, 189 NW 365; State v. Ben- 
ton, 25 Nebr. 756, 41. NW 953, 26 
Nebr. 154, 41 NW 1068; State v. Bab- 
cock, 25 Nebr. 500, 41 "NW 450. 

N. J.—Mittag v. Park Ridge, 61 N. 
J: L. 151, 38 A 750; State v. Eliza- 
beth, _ Ne dali 42; 

N. Y.—Canandaigua v. Hayes, 90 
App. Div. 336, 85 NYS 488; Ghiglione 
v.. Marsh, 23 App. Div. 61, 48 NYS 
604. 

N. C.—Charlotte v. American Trust 
Co., 159 N. C. 388, 74 SE 1054. 

Oh.—Morgan v. Akron, 19 Oh. Cir. 
Ct. N. S, 109 [aff 84 Oh. St. 499 mem, 
95 NE 1145 mem]: Cleveland y. Cleve- 
land, 7 OhNPNS 249, 

Or.—Mall vy. Portland, 35 Or. 89, 56 


P 654. 
Pa.—Com, v. Pittsburgh, 88 - Pa. 
Pittsb 


66; Dupont v. Pittsburgh, 25 
LegJNS 473. 

Ss. C.—Sullivan v. Charleston, 123 
8. C, 91, 116.SE 104; Bruce v. Green- 
ville, 89 'S..C. 241, 71 SE 817: Jones 
v. Camden, 44 §, c. 319, 23 SE 141, 
51 AmSR 819; Neely v. Yorkville, 10 
$..C. 147, 

Utah.—Dickinson v. Salt Lake City, 
57 Utah 530, 195 P 1110. 

Wash.—Pratt v. Seattle, 111 Wash. 
104, 189 P 565. 

54. Byrum vy. Shawnee, 83 Okl. 16, 
200 P 1838. 

fa] Ywo cases.—‘‘The charter, as 
.well as the general laws of the state 
on street improvements, authorize the 
issuance of street improvement bonds 
in two cases only: (1) By section 625, 
Rev. Laws 1910, where the assess- 
ment is charged against the property 
to be improved on a benefit basis; 
and (2) by section 575, where the 
city elects to borrow money for the 
improvement of street intersections, 
ete. ... There is no provision either 
in the charter or in the general laws 
of the state providing for the issu- 
ance of street improvement bonds 
where the city, as in the case at bar, 
elects to provide for the payment of 


Engel, 


It has been affirmed in some juris- 
dictions,** and denied in others,*® that a municipality 
may lawfully issue bonds for the construction of 
a factory or plant for the manufacture of artificial 
The issuance of bonds for a garbage reduction 
plant is not authorized by some municipal char- 
ters,*9 and some statutes authorizing the issuance 
of bonds for this purpose are applicable only where 
the municipality itself is engaged in the business 
of ecremating garbage®® and not where it has entered 
into a contract for the removal and disposal of 


MUNICIPAL CORPORATIONS 


ea he 


exist ;55 a few statutes authorizing the issuance of 
bonds for the construction of streets have been held 
invalid,®® and other statutes authorizing the issu- 
ance of bonds do not confer authority to issue 
bonds for the purpose of cleaning streets®’ or con- 
structing retaining walls along the side of a street.** 
Also, municipal corporations may be authorized 
to issue bonds for the construction of bridges®® or 
approaches thereto;®° but under some constitutional 
provisions, a bond issue for a bridge to be owned 
jointly by a city and township is not authorized.*+ 


Under the statutes of some,®? but not other,®* juris- 


may be issued. 


the cost of improving street inter- 
sections and alley crossings out of 
the general revenues of the city.” 
Byrum v. Shawnee, 83 Okl. 16, 18, 200 
P2183. 

55. Thompson _yv. 
Fla. 92, 103 S 118. 

[a] Thus bonds cannot be legally 
voted for the improvement of streets 
where such Streets do not exist either 
in law or in fact, and it does not 
appear that they ever can or will 
exist, the town not having acquired 
rights of way over the land where it 
is proposed to construct the streets. 
Thompson vy, Frostproof, 89 Fla. 92, 
103 S 118. 

56. Parkland v. Gaines, 88 Ky. 562, 
11 SW 649, 11 KyL 64; Tate v. 
Parkland, 13 SW 4438, 11 KyL 838. 

57. Morgan v..Akron, 19 Oh. Cir. 
Ct. N. S. 119 [aff 84 Oh. St. 499 mem, 
95 NE 1145 mem]. 

58. Morgan v. Akron, supra, 

59. U. S.—Dodge County y. Chan- 
dler, 96 U. S. 205, 24 L. ed. 625; South 
St. Paul v. Lamprecht Bros. Co., 88 
Fed. 449, 31 CCA 585. 

76 Ga, 


Ga.—Elliott v. Gammon, 
66. 

Iowa.—Mullarky y. Cedar Falls, 19 
Iowa 21. 

Mich.—Naegely v. Saginaw, 101 
Mich, 532, 60 NW 46; Tillotson v. 
Saginaw, 94 Mich. 240,54 NW 162. 

Minn.—Minneapolis Real Est. Bd. v. 


Suan pas we 145 Minn. 379, 177 NW 


Frostproof, 89 


Mo.—Haeussler v. St. Louis, 205 
Mo. 656, 103 SW 1034. 
Nebr.—State v, Babcock, 23 Nebr. 


Be. 36 NW 474; Fremont Bldg. Assoc. 

. Sherwin, 6 Nebr. 48. 

N. Y. —Treanor v. Eichhorn, 74 Hun 
58, 26 NYS 314, 

S$. C.—Bruce v. Greenville, 89 S. C. 
241, 71 SE 817, 

Tex.—Berlin Iron-Bridge Co. v. San 
Antonio, (Civ. A.) 50,:SW 408. 

[a] Bridge as street improvement, 
—Under a constitutional amendment 
providing that a city may increase 
its bonded indebtedness for the im- 
provement of streets, the construction 
of a bridge in place of a previous 
bridge, which spanned a river, divid- 
ing a city street, is an “improve- 
ment” of the street, and bonded in- 
debtedness may be incurred to pay 
for such improvement, Bruce v, 
Greenville, 89'S. C. 241, 71 SE 817. 

[b] Authority of particular cities. 
—(1) The city of St. Louis is ex- 
pressly authorized to issue bonds to 
construct a bridge over the Missis- 
sippi River, connecting the city with 
the opposite Illinois bank of the river. 
Haeussler v, St. Louis, 205 Mo. 656, 
103 SW..1034.° (2) In view of Sp. Di: 
(1887) e 10); Lake Nokomis is partly 
within and partly without the city of 
Minneapolis, and the construction of 
a bridge over and across it by the city 
is within L. (1919) ¢ 6, authorizing 
the issuance and sale of bonds to de- 


_ [§ 4152] cc. Water, Gas, and Electricity. 
generally within the power and authority of a mu- 
nicipality to issue bonds for the purpose of supply- 
ing itself and its inhabitants with water** and elec- 


dictions, bonds for the construction of sidewalks 


At as 


fray the cost of a bridge over and 
across lakes wholly or partly within 


the city. Minneapolis Real Est. Bd. 
v. Minneapolis, 145 Minn. 879, 177 
NW 494. 


60. State v. Hackmann, 293 Mo. 
313, 240 SW 135. 

61. In re Miami, 43 Okl, 205, 141 
P 1174. 

62. Logan yv. Sidewalk Dist. No. 6, 
163 Ark. FOL, 260 SW 407. 

63. Morgan Vv. “Akron, 19 On ely; 
Ct. N. S. 109 [aff 84 Oh. St. 499 mem, 
95 NE 1145 mem]. 

64 U. S.—National Bank of Com- 
merce v. Granada, 41 Fed. 87. 

Ala.—Pilcher v. Dothan, 207 Ala. 
421, 93 S 16, 

Cal.— Derby v. Modesto, 104 Cal. 
515, 38 P 900. 

Colo. —Thomas v. Grand Junction, 
13 Colo. A. 80, 56 P 665. 

Fla.—Greeley v. Jacksonville, 17 
Fla. 174. 

Ga.—Heilbron vy. Cuthbert, 96 Ga. 
312, 23 SE 206. 

Ida.—Ostrander v. Salmon, 20 Ida. 
1535 117-P 692. 

Iil.—Dutton y. Aurora, 114 Ill. 138, 
28 NE 461. 
ie v. Columbus, 49 Ind. 

Kan.—Hibbard v. Barker, 84 Kan. 
848, 115 P 561; Smalley v. Yates, 36 
Kan. 519,33 Pp 845, 41 Kan. 550, 21 
P 622. 

Ky.—Bowling Green y. Kirby, 220 
oe 839, 295 SW 1004. 

La.—Young v. Bossier City, 155 La. 
652, 99 S 494, 

Minn. —Janeway v. 
Minn, 292, 68 NW. 24; Truelsen v. 
Duluth, 61 Minn. 48, 63 NW 714; 
Woodbridge Vv. Duluth, 57 Minn, 256, 
59 NW 296. 

Nebr.—State v. Babcock, 25 Nebr. 
500, 41 NW 450; Lee v. Babcock, 20 
Nebr, 522, 31 NW 8. 

iy pare v. Consumers’ Water 
Go. ‘56.N. J. Li. 422)°28 A578 

*N. Y.—Rochester Vv. Quintard, 136 
N. Y. 221, 32 NE 760; Sweet v. Syra- 
cuse, 129° N.Y." 346, "27 NE 1081, 29 
NE 289 [rev 60 Hun 28, 14 NYS 421]; 
Mingay v. Hanson, 102 N. Y. 695, 7 
NE 304; Western New York Water 
Co.usy, Whitehead, 97 Mise. 57, 160 
NYS 1020 [aff 176 "App. Div. 944 mem, 
162 NYS 1149 mem]; Comstock v. 
Syracuse, 5 NYS 874. 

Oh.—Elyria Gas, etc., 
57 Oh. St. 374, 49 NE 335 > 

Or.—Klamath Falls v. Sates 35 
Or. 325, 57 P 329, 76 AmSR_ 501, 
Hee _—Ackerman v. Buchman, 109 Pa, 

R,. I.—Peabody v. Westerly Water 
Works, 20 R. I, 176, 37 A 807. 

S. C—Todd ‘v. Laurens, 48 S. C. 
395, 26 SH 682; McWhirter v. New- 
berry, ATSS OC: 418, 25 SE 216. 

Tex.—Austin v. ‘Nalle, 85 Tex. 520, 
22 SW 668, 960; Citizens’ Bank v. 
Terrell, 78 Tex,, 450, 14° SW 1003; 
Winston Vin Dy Worth, (Civ, A.) 47 


Duluth, 65 


Co, v. Elyria, 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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tricity,®°> and sometimes a municipality has statu- 
tory authority to issue bonds for the purpose of 
supplying itself and its citizens with natural gas.°° 
While the issuance of municipal bonds for the 
maintenance of waterworks is sometimes author- 
ized by constitutional or statutory provisions or 
both,®* under statutory authority to issue bonds 
for the purchase or construction of a light or 
light and power plant, bonds cannot be lawfully 
issued for other purposes connected with the plant.®* 
some 


Combined plant. Under 


MUNICIPAL CORPORATIONS 


ments. 


constitutional, 


statutory, or charter provisions, a municipality may 


SW 740; Bassett v. El Paso, (Civ. A.) 
28 SW 554. 

Utah.—Dickinson v. Salt Lake City, 
HY Utah—-530,/195-P L120. 

Wash.—Smith v. Seattle, 25 Wash. 
300, 65 P 612; Faulkner vy. Seattle, 19 
Wash. 320, 53 P 365; Seymour v. 
Tacoma, 6 Wash. 138, 32 P 1077; Yes- 
ler v. Seattle, 1 Wash. 308, 25 P 1014; 
State v. Snodgrass, 1 Wash. 305, 25 
P 1014; Metealfe v. Seattle, 1 Wash. 
297, 325 cP. 1010. 

Wis.—Appleton Waterworks Co. v. 
Appleton, 116 Wis. 363, 93 NW 262; 
Ellinwood y. Reedsburg, 91 Wis. 131, 
64 NW 885. 

Wyo.—Cheyenne v. State, 17 Wyo. 
90, 96 P 244. 

{a] Charter provisions.—Some- 
times bonds for water mains are is- 
sued under charter provisions. West- 
ern New York Water Co. v. White- 
head, 97 Misc. 57, 160 NYS 1020 [aff 
176 App. Div. 944 mem, 162 NYS 
1149 mem]; Colby v. Medford, 85 Or. 
485, 167 P 487 (holding a bonding 
statute inapplicable). 

[b] Filtration plant.—Gen. Code § 
1259 confers independent bond-issu- 
ing power on municipalities to pro- 
vide funds to comply with orders of 
the state board of health requiring 
the construction and installation of 
a water filtration plant. State v. 
Dean, 95 Oh. St..108, 116 NE 37, 

[c] Extension of system.—(1) A 
eity of the second class has the power 
under Gen. St. (1909) §§ 744, 750, to 
issue bonds for the extension of its 
waterworks system by purchasing 
jand six and one-fourth miles beyond 
the city limits, and procuring the 
right to lay a pipe line therefrom. 
Hibbard v. Barker, 84 Kan. 848, 115 P 
561. (2) Acts (1926) c 133 permit the 
issuance of bonds for the extension of 
a waterworks system. Bowling Green 
v. Kirby, 220 Ky. 839, 295 SW 1004. 
(3) And, in the absence of legislative 
limitations, the city has general au- 
thority to provide for extension of 
waterworks and issuance of bonds. 
Bowling Green v, Kirby, supra. 

{d] Additional bonds.—The Long- 
worth Act of 1902 authorizes the 
council of Cincinnati to pass an or- 
dinance for the issuance of addi- 
tional bonds for the construction of 
waterworks. Cincinnati v. Von Bar- 
gen, 6 OhNPNS 258. 

[e] Misappropriation of proceeds. 
—The council of a city whose treas- 
urer has misapplied a part of the 
funds realized by negotiating city 
bonds to raise moneys to construct 
waterworks, leaving debts unpaid on 
account of such works, may issue and 
sell other bonds to supply the de- 


ficiency. Daily v. Columbus, 49 Ind. 
169. 
65. U. S.—Lund v. Petersburg, 293 


Fed. 893. 

Ala.—MecDonald v. Ward, 201 Ala. 
245, 77 S 835. 

Cal.—Clark v. 160 
Cal. 30, 116 P 722. 

Ga.—Heilbron v. Cuthbert, 96 Ga. 
312, 23 SE 206. 

Jll.—Carr v. Athens, 304 Ill. 212, 
136 NE 633. i 

Ind.—Rushville Gas Co. v. Rush- 
ville, 121 Ind. 206, 283 NE 72, 16 AmSR 
388, 6 LRA 315; Cooper v. Middle- 
town, 56 Ind, A. 374, 105 NE 393. 
- Kan.—State v, Clay Center, 76 Kan. 
366, 91 P 91. 


Los Angeles, 


N. J.—Brooks v. 
(Sup.) 83 A 779. 
es SA ie vy. Cleveland, 13 OhNPN 
. Tex.—Vernon v. Montgomery, (Civ. 
A.) 265 SW 188; Simpson v..Nacog- 
doches, (Civ. A.) 152 SW 858. 

Wis.—Hllinwood v. Reedsburg, 91 
Wis. 131, 64 NW 885. 

[a] Corporate purpose.—An issue 

of bonds by a city to obtain a supply 
of electric light, heat, and power for 
the use of the city and its inhabi- 
tants, by constructing a transmission 
line to connect with the municipal 
power plant of another city, is for a 
strictly corporate purpose, and is not 
in contravention of constitutional 
provisions. Carr v. Athens, 304 Ill. 
212, 136 NE 633 (leaving undeter- 
mined the right of the second muni- 
cipality to furnish electric current to 
the first municipality, the second 
ee not being a party to the 
suit). : 
[b] Light and power.—Some stat- 
utes are construed to authorize the 
issuance of bonds for the erection 
and equipment of a plant for supply- 
ing not only electric light, but also 
electric power. McDonald vy. Ward, 
201 Ala. 245, 77 S 835. 

[ec] Generating plant.—(1) The 
electric light works contemplated by 
Burns St. Annot, (1908) § 8921, as 
amended by Acts (1911) c¢ 229, em- 
powering municipalities to erect elec- 
tric light works and issue bonds 
therefor, includes not only the equip- 
ment necessary to receive and carry 
an electric current, but also a gen- 
erating plant. Cooper v. Middle- 
town, 56 Ind. A. 374, 105 NE 393. 
(2) In New Jersey power to issue 
bonds for the construction of a light- 
ing plant was conferred upon cities 
by L. (1906) p 711. Brooks v. Sea 
Esle: (City,--EN FS Sups) 88) AGTT9: 
(3) Prior statutes authorized a city 
to issue bonds for the erection of an 
electric light distributing system of 
poles, wires, etc., for public, as dis- 
tinguished from private, lighting, but 
did not contemplate a generating 
plant. Livermore y. Millville, 85 N. 
J. L. 655, 90 A 380. (4) The statutes 
confer upon boroughs the power. to 
issue bonds for the erection of a gas 
plant, but not an electric lighting 
plant. Biddle y. Riverton, 58 N. J. L. 
289, 33 A 279, 

{d] Competition with plant oper- 
ating under franchise.—Under Const. 
art 1 § 26, Vernon’s:Sayles’ Civ. St. 
Annot. (1914) arts 605, 1096d, and 
Vernon City Charter art 8 § 1, the 
Vernon City council may issue bonds 
for the construction of a municipal 
electric light plant, although it may 
result in competition with a plant al- 
ready operating under a city fran- 
chise. Vernon v. Montgomery, (Tex. 
Civ. A.) 265 SW 188. 

[e] Injunction will not lie to re- 
strain the issue and sale of municipal 
bonds voted for the construction of 
an electric light plant merely be- 
cause the city officials express an in- 
tention to expend the money derived 
in equipping a plant to supply electric 
power to the inhabitants of the city. 
State v. Clay Center, 76 Kan. 366, 91 
P9t 


66. Fellows v, Walker, 39 Fed, 651 
[app dism 140 U. S. 680 mem, 11 SCt 
1020 mem, 35 L. ed. 603 mem]; Mer- 


, 


Sea Isle City, 
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issue bonds for the purchase,®® construction,” or 
betterment™ of a combined water and electric light 
plant, or for the construction of one plant for the 
furnishing of water, light, and sewerage.7? 

[§ 4153] dd. Harbor and Water Front Improve- 
Under some charters or statutes, a munici- 
pality may issue bonds for public harbor? or water 
front’* improvements, including the construction,” 
although not the repair,’® of wharves, docks, and 
piers; but under other statutes a city is without 
authority to issue bonds for the construction of a 


rill v. Toledo, 6 Oh. Cir. Ct. 430, 3 
OhP.Cir.- Dec. "b2'4, 

67. Herbert v. Griffith, 99 S. Cc. 1, 
82 SE 986; Wood v. Ross, 85 S. C. 309, 
67 SE 449. 

[a] The repair of waterworks is 
“maintenance” within a_ constitu- 
tional provision authorizing’ the issu- 
ance of bonds for the maintenance of 
waterworks plants. Herbert v. Grif- 
fith, 99'S. C, 1, 82 SE 986. 

68. Bradbury v. Idaho Falls, 32 
Ida. 28, 177 P 388; Neacy v. Milwau- 
kee, 142 Wis. 590, 126 NW 8. 

[a] Thus (1) bonds cannot be is- 
sued to defray the expense of main- 
tenance, repair, or operation of the 
plant. Neacy v. Milwaukee, 142 Wis. 
590, 126 NW 8. (2) “The manifest 
purpose of permitting municipalities 
to issue bonds and to apply the pro- 
ceeds of the sale of them to acquir- 
ing light and power plants is that 
they and their inhabitants may pro- 
cure adequate light and power at rea- 
sonable rates and under manage- 
ment responsive to the will of their 
citizens. It does not follow, nor 
may it be fairly implied in, or as in- 
cident to, the power to acquire such 
a plant and to issue and sell bonds 
to raise funds with which to pay 
the cost of acquiring it, that bonds 
may be issued and sold in order to 
raise funds with which to enlarge, 
extend, repair, alter and improve one 
already owned by a city, nor is power 
to do so essential to the accomplish- 
ment of the objects and purposes of — 
such a municipal corporation. It ap- 
pears to have been the legislative 
intent that, while a light and power 
plant may be acquired by means of a 
bond issue, it must be enlarged, ex- 
tended, repaired, altered or improved. 
if found necessary or desirable to do 
so, with funds derived from its op- 
eration, or, at least, from some other 
source than the sale of bonds.” Brad- 
bury v. Idaho Falls, 32 Ida. 28, 33, 
177, PB. 388: 

69. Backus v. Virginia, 123 Minn. 
48, 142 NW 1042. 

Loe v. Ralco, 103 Kan. 287, 173 


La. 738, 106 S 287. 

72. Green. v. 
471, 104 S 171. 

Bonds for sewers generally see in- 
fra § 4154. 

73. Long Beach vy. Lisenby, 175. 
Gal. 7575)) 2166 “PP (333" Clark: vai bos 
Angeles, 160 Cal. 317, 116 P 966. 

74. Bew v. Ventnor City, 81 N. J. 
L. 207, 80 A 28. i 

[a] Application of statute.—(1) A 
city holding a qualified fee in lands 
is the owner thereof within P. L. 
(1909) p 27, authorizing cities border- 
ing on the Atlantic Ocean and own- 
ing lands contiguous to the beach or 
ocean front to improve them for pub- 
lic use and recreation, and to issue 
bonds therefor. Bew v. Ventnor City, 
81'°N. J. L. 207, 80 A 28. (2) Also 
a tract of land is contiguous to the 
beach or ocean front within the mean- 
ing of the statute, although the land 
intended to be used lies wholly be- 
low the low-water mark, Bew v. 
Ventnor City, supra. 

75. Clark v. Los Angeles, 160 Cal. 
317, 116 P 966; Long Beach vy. Boyn- 
ton, 7 Calc A. 290) (vor Pein. 

76. Long Beach v. Boynton, supra. 


Hutson, 139 Miss, 
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wharf.”” 

[§ 4154] ee. Other Matters. Municipal ecorpora- 
tions are generally authorized to issue bonds for 
the construction of a sewerage and drainage sys- 
tem,’® and sometimes they possess statutory au- 
thority to issue bonds for the reconstruction and 
repair of an existing sewerage system," but not for 
the cleaning of catch basins. 80 Also, municipali- 
ties are sometimes,®! although not always,*” granted 
authority by statute to issue bonds to obtain funds 
to acquire and improve land for park and_ boule- 
vard purposes; but such authority does not extend 
to the issuance of bonds for an improvement in a 
street adjacent to, and not a part of, a park? A 
legislative determination that the issuance of mu- 
nicipal bonds for a golf course is for a municipal 
purpose will be upheld by the courts,8+ but in the 
absence of a specific grant of power to issue bonds 
for a golf course, authority to issue bonds for this 
purpose will not be deduced or implied from gen- 
eral powers.®> Under some constitutional, statu- 
tory, or charter provisions municipal bonds may be 
issued for the purchase of land to be used as a 
cemetery®® and to be owned, constr a, and man- 
aged exclusively by the municipality.*” Some cities 


possess statutory authority to issue bonds for the, 


construction of a subway or street railway,®* and 
others possess charter authority to issue bonds for 
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the purpose of owning, maintaining, and operating 
a street railway.8® On the other hand, some char- 


ters do not authorize municipalities to issue bonds 
to purchase equipment and landing places for ferry- — 


boat purposes.9? ~ 


[§ 4155] (4) Aid of Individuals, Corporations, or 


Private or Quasi-Public Enterprises—(a) In Gen- 
eral. Except under the statutes of some Canadian 
provinees,®! municipal bonds cannot be lawfully 
issued as*a donation to aid mills, factories, or any 
other private enterprise,®? nor can the legislature 
authorize a municipality to issue bonds in aid of a 
private manufacturing establishment,®* or to enable 
individuals, whose property has been burned, to re- 
build ;°* but, when authorized by statute, bonds may 
be issued in aid of works of internal improvement?® 
or the establishment of a university;®® and consti- 
tutional prohibitions against donations, or the loan 
of ‘money or credit, by a municipality to, or in aid 
of, a corporation®’ do not apply so as to forbid the 
issuance of municipal bonds for the building of an 
approach to a toll bridge owned and operated by a 
private corporation®® or for the funding of the in- 
debtedness of 1a former municipality which, by an- 
nexation, has become a part of the municipality issu» 
ing the bonds.%® 

[§ 4156] (b) Railways.t’ In the absence of some 
constitutional provision prohibiting it,? the legisla- 


77. Pascagoula’ v. 
Miss. 91, 66 S 329, 

78. Fla.—Greeley v. Jacksonville, 
17 Fla. 174. 

Nebr.—State v. Babcock, 22 Nebr. 
614, 35 NW 941. 

N. CG—Burwell y. Lillington, 171 
N.. C. 94, 87 SE 970; Robinson v. 
Goldsboro, 122 N. C, 211, 30 SH 324. 

Oh.—Morgan v. Akron, 19 Oh. Cir. 
Ct. N. S. 109 [aff 84 Oh. St. 499 mem, 
95 NE 1145 mem]; Cleveland v. 
Cleveland, 7 OhNPNS 249. 

Or.—Naylor v. McColloch, 
ae 103 P 68. 

C.—Cleveland v. Spartanburg, 54 
Ss. re 83, 31 SE 871. 


Civ. A. 693, 57 SW 1116. 

Utah.—Dickinson v. Salt Lake City, 
57. Utah, 530,195 PF 1140. 

[a] Relation to waterworks sys- 
tem.—That an issue of bonds for 
waterworks and sewerage purposes 
was held invalid does not invalidate a 
bond issue for a sewerage system, 
authorized by subsequent legislation, 
the two not being interdependent, al- 
though the sewerage system might 
be unavailing without the waterworks 
system. Burwell y. Lillington, 171 
N. C. 94, 87 SE 970. 

79. Kimbley v. Owensboro, 176 Ky. 
532,195. SW 1087. 

. Morgan v. Akron, 19 Oh. Cir. 
Ct. N. S. 119 [aff 84 Oh. St. 499 mem, 
95 NE 1145 mem]. 

81. Cal.—San Diego v. Potter, 153 
Cal. 288, 95 P 146; Law v. San Fran- 
cisco, 144 Cal. 384, 77 P 1014; Sanoma 
County Bank vy. Fairbanks, 52 Cal. 
196. 

il.—Furlong v. South Park Comrs., 
SAOn wells 5.0%. aliodk | IN) Sb SReOS iv. 
Brislin, 80 Ill, 423. 

N. J.—Fishblatt v. Atlantic City, 7718 
N. J. L: 134, 73 A 125 [aff 80 N. J. L. 
269, 78 A 217). 

N. Y.—Choate v. Buffalo, 39 App. 
Div., 379, 57 NYS 383 [aff 167—N. Y-. 
597 mem, 60 NE 1108 mem]. 

Oh.—Morgan v. Akron, 19 Oh. Cir. 
Ct. N. S. 109 [aff 84 Oh. St. 499 mem, 
95 NE 1145 mem]. 

[a] Improvement of building.— 
Under a statute authorizing the issu- 
ance of bonds for the purpose of 
obtaining funds for acquiring, im- 
proving, and completing parks, bonds 
may be issued to obtain funds to im- 
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54 Or. 


prove and repair a building so as to 
make it suitable for park purposes. 
Furlong v. South Park Comrs, 320 
Tl. 507, 151 NE 510, 

82. Hazlehurst v. Mayes, 96 Miss. 
656, 51 S 890; Bachechi v. Albu- 
querque, 29 N. M. 572, 224 P 400, 

83. Morgan y. Akron, 19 Oh, Cir. 
Ct. N. S. 109 [aff 84 Oh. "St. 499 mem, 
95 NE 1145 mem]. 

84. Peterson y. Davenport, 90 Fla. 
71, 105<S 265. 

85. Bradentown v. State, 88 Fla. 
381, 102 S 556, 36 ALR 1297, 

86. Denton vy. Sapulpa, 78 Okl. 178, 
189 P 532; State v. Madison, 7 Wis. 

87. Denton v. Sapulpa, 78 Okl. 178, 
189° Pr5 32. 

88. Platt v. San Francisco, 158 
Cal. 74, 110 P 304; Sun Printing, etc., 
Assoe. vy. \New York, 152 N.Y. 257, 
46 NE 499, 37 LRA 788; Schieffelin v. 
Hylan, 106 Mise. 347, 174 NYS 506 
[aff 188 App. Div. 192, 176 NYS 809 
(aff 227 N. Y. 593 mem, 125 NE 925 
mem) ].: 

89. Buntman v. Phoenix, 


(Ariz.) 
255 P 490. 


90. McClure v. Natchez, 139 Miss. 


187, 103 S 813. 

91. Scottish American Inv. Co. v. 
Hlora, 6 Ont. A. 628. 

92. U. S.—Parkersburg v. Brown, 


106 U, S. 487, 1 SCt 442, 27 LL. ed. 
Tll.— Bissell v. Kankakee, 64 TIIl1. 


249, 21 Bene ee 
K 

9 Kan, 689 

ane Y.—Sweet > v. Hulbert, 51 Barb. 


W. Va.—Ohio Valley Iron Works v. 
Moundsville, 11 W. Va. ‘1. 

Wis. —Suring v. Suring State Bank, 
189 Wis. 400, 207 NW 944. 

[a] Lack of public or corporate 
purpose.—(1i) “Bonds issued by a 
municipality in aid of a manufactur- 
ing enterprise are void, because the 
promotion of private manufacturing 
enterprises is not a public purpose.” 
Suring v. Suring State Bank, 189 
Wis. 400, 405, 207 NW. 944. (2) 
Bonds issued by a city and given to a 
private corporation to be expended 
in the improvement of the water 
power upon certain rivers within the 
city are void, not having been issued 
for a corporate purpose. Ottawa v. 


Carey;. 108"Ul4S. 110502" SCree361 227 
L. ed. 669 [rev 8 Fed. 199]; Mather 
v. Ottawa, 114 Ill. 659, 3 NE 216. 

93. Cole v. La Grange, LSE. Boils 
5 SCt 416, 28 L. ed. 896 [aff 19 Fed. 
871); Parkersburg v. Brown, 106 U. S. 
487, 1 Sct 442, 27 L. ed. 238; Citizens 
Sav., etc., Assoc. Whe Topeka, 20 Wall. 
(CU. S.) 655, 22 L. ed. 455; Kissell v. 
Columbus Grove, 11 Oh. Dec. (Re- 
print) 501, 27 CinecLBul 183. 

94. Lowell v. Boston, 111 Mass. 
454, 15 AmR 39; Feldman vy. Charles- 


ton, 23 Si °C... 57, 55 AmR-«6- 


95. See cases infra this note, 

[a] Matters included or excluded. 
—Works of internal improvements, 
within the meaning of such statutes, 
include: (1) Bridges. State v. Bab- 
cock, 23 Nebr. 179, 36 NW 474. (2) 


Canals for irrigation snr pees. Keith 
County v. Citizens’ Sav., Assoc., 
116 Fed, 13, 53 CCA 525. 3) Public 


gristmills. Burlington Tp. v. Beas- 
ley, 94 U. S. 310, 24 L. ed. 161 [dist 
Osborne v, Adams County, 106 U. S. 
‘nar L. SCt L168, 27 Lited. 129, 109 /UAS, 
1, 8 SCt 150, 27 L. ed, 835 (aff 7 Fed. 
rt, 2 McCrary 97)]. (4) But not a 
mill for the manufacture of beet 
sugar, which is not operated for toll. 
Getchell vy. Benton, 30 Nebr. 870, 47 
NW 468 

96. Burr vy, Pee ee. 76 Ill. 455. 

97. See supra § 409 

98; State v. epchewant 293 Mo, 
318, 240 SW 135. 

[a] Reasons for rule are that the 
benefits to the bridge company from 
the improvement are only incidental 
and are rendered insignificant by the 
benefit to the general public; that the 
approach will remain.a public street 
and the bridge company will have 
no control over it; and that no funds 
raised by the bond issue will be 
loaned to the bridge company or 
given in aid of the construction of 
the bridge. State v, Hackmann, 293 
Mo. 313, 240 SW 185. 

55 Wash. 


99. Fisher v. Seattle, 
ae 104 P 655. 

bonds generally see infra 
1. Municipal aid to railways gen- 


§ rit 
erally see supra § 4094 
2. See constitutional provisions; 


and Norton v. Brownsville Taxing’ 


Dist}; 129) U..98;;; 479,19 SCt.4322>>-32 
L. ed. 774; Risley v. Howell, 57 Fed. 


SN ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 4156] 


ture of a state has power to authorize municipalities 
to issue bonds in aid of railroads designed to benefit 
the public interests of the community ;? but munici- 
palities are without authority to issue.bonds for this 
purpose unless the power to do so is conferred ex- 
pressly or by reasonable implication,‘ and the par- 
ticular municipality 1 issuing the bonds,® and the par- 
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ticular railroad receiving them,*® are within the terms 


544 [rev on other grounds 64 Fed. 
453, 12 CCA 218]. 

[al In Illinois, Kentucky, New 
York, and Texas (1) the constitu- 
tional provisions now in force (see 
constitutional provisions; and supra 
§ 4094) prohibit the issuance of mu- 
nicipal bonds in aid of railroads. 
Casey v. Peo., 132 Ill. 546, 24 NE 570; 
Eddy v. Peo., 127 Ill. 428 20 NE 83; 
Richeson y. Peo., 115 m1. 450, 5 NE 
121; Wade v. La Moille, 112 Tl. (3p 
Peo. v. Bishop, 111 Ill. 124, 53 AmR 
605; Schall v. Bowman, 62 Ill. 3821; 
Falconer v. Buffalo, etc., R. Co., 69 N. 
We) 490. Patt 7 Hun 499, and aff 103 U. 
S. 821, 26 L. ed. 471]; Buffalo, ete., 
R. Co. v. Collins R. Comrs, 5 Hun 
CN. Y.) 485. (2) Under former con- 
stitutional provisions of these states 
it was permissible to issue bonds for 
this purpose under authority granted 
by the legislature. Hutchinson v. 
Self, 153 Ill. 542, 39 NE 27 (dealing 
with bonds authorized under prior 
laws); Sinking Fund Comrs. y. North- 
ern Bank, 1 Mete. (Ky.) 174; Wil- 
liams v. Duanesburgh, 66 N. Y. 129; 
Cumines y. Jefferson County, 63 
Barb. 287 [aff 3 Thomps. & C. 296 
(aff 64 N. Y. 626 mem)]; Peo, v. Hen- 
shaw, 61 Barb. (N. Y.) 409; Gould v. 
Venice, 29 Barb. 442 [rev on other 
grounds 23 N. Y. 439]; Clarke v. 
Rochester, 24 Barb. (N. Y.) 446 [rev 
13 HowPr 204]; Matter of Kingston 
Tax-Payers, 40 HowPr (N. Y.) 444; 
San Antonio v. Gould, 34 Tex. 49. 

Due process of law see Constitu- 
tional Law § 1045. 

3. U. S.—Otoe County v. Baldwin, 
HO S.j4, 408 Ct: 265, 28) Li ted.s3315 
Montclair Tp. v. Ramsdell, 107 U. S. 
147, 2. SCt 391, 27 L. ed. 481; Red 
Rock v. Henry, 106 U. S. 596, 1 SCt 
434, 27 L. ed. 251; Pine Grove v. Tal- 
eott, 19 Wall. 666, 22 L. ed. 227 [aff 
23 F. Cas. No. 13,735, 1 Flipp. 120, and 
disappr Peo. v. State Treasurer, 23 
Mich. 499; Peo. v. Salem, 20 Mich. 
452, 4 AmR 400]; Queensbury v. Cul- 
ber, 19 Wall. 83, 22 L. ed. 100; 
Gelpcke v. Dubuque, 1 Wall. 175, 17 
L. ed. 520; Amey y. Allegheny City, 
24 How. 364, 16 L. ed. 614; Atlantic 
Trust Co. v. Darlington, 63 Fed. 76 
{aff 68 Fed. 849, 16 CCA 28 (writ of 
error dism 18 SCt 947 mem, 42 L. ed. 
1214 mem)]; Bard v. Augusta, 30 
Fed. 906 [writ of error dism 145 U. 
S. 633 mem, 12 SCt 979 mem, 36 L. ed. 
859]; Taylor v. Ypsilanti, 11 Fed. 925; 
Smith v. Fond du Lac, 8 Fed. 289, 
10 Biss. 418. 

Cal.—Peo. v. Coon, 25.Cal. 635. 

Conn.—Douglas v. Chatham, 41 
Conn, 211; Savings Soc. v. New Lon- 
don, 29 Conn. 174. 

Ind.—Aurora v. West, 22 Ind. 88, 
85 AmD 413. 

Kan.—Leavenworth, bess RR. Coe Vv. 
Douglas County, 18 Kan. 169, 
ead aie v. Graham, 2 Metc. 

Minn.—Davidson v. Ramsey Coun- 
ty, 18 Minn. 482. 

Nebr.—State v, Babcock, 19 Nebr. 
230, 27 NW 98. 

N. C.—Hudson vy. Greensboro, 185 
N. C. 502, 117 SE 629. 

Wis.—Bound vy. Wisconsin Cent. R. 
Co., 45 Wis. 548; Rogan v. Water- 
town, 30 Wis. 259. 

[a] Railroad outside of city lim- 
its.—The legislature may authorize 
a city to issue its bonds to a rail- 
road company to aid in its construc- 
tion and to levy and collect taxes. to 
pay the same, although the company 
may be already bound to construct 
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its road and it is to be built outside 
of the city limits. Davidson v. Ram- 
sey County, 18 Minn. 482. 

[b] Mode of conferring power.— 
The power to issue bonds may be 
conferred (1) not only by. municipal 
charter or general law (State v. Bab- 
cock, 19 Nebr. 230, 27 NW 98), (2) 
but also by the charter of the rail- 
way company (Maddox v. Graham, 2 
Metc. (Ky.) 56; Glenn v. Wray, 126 
N. C. 730, 36 SE 167; Richmond Union 
Bank. v. Oxford, 119 N. C. 214, 25 SE 
966, 34 LRA 487, LLG RN. Ve! 339, 24 
SE 410; Wood vy. Oxford, 97 Ni C. 
227, 2 SE 653). 

4. U. S—Lewis v. Pima County, 
155-U.S. 54, 15;SCt, 22, 39) Liviedi: 67; 
Enfield v. Jordan, 119 U. S. 680, 7 sct 
358, 30 L. ed. 523; Dixon County v. 
Field, 111 U. S; 83, 4’ SCt 315, 28 L. 
ed. 360; Lewis v. Shreveport, 108 U. 
S. 282, 2 SCt 634, 27 L. ed. 728 [aff 
2 F. Cas. No. 8,331, 3 Woods 205]; 
Myer v. Muscatine, 1 Wall. 384, 17 L. 
ed. 564; Gelpcke v. Dubuque, 1 Wall. 
227, 17 L. ed. 530; Burlington v. New 
Bern, 213 Fed. 1014; Bard v. Augusta, 
30 Fed. 906 [app dism 145 U. S. 633 
mem, 12 SCt 979 mem, 36 L. ed. 859 
marek: Scott y. Shreveport, 20 Fed. 
714. 

Ind.—Aurora v. West, 22 Ind. 88, 
se AmD 413; Lafayette v. Cox. 5 Ind. 
38. 

Iowa.—Chamberlain vy. Burlington, 
19 Iowa 395. 

3 Miss.—Sykes v. Columbus, 55 Miss, 
15 

Tex.—Thornburgh v. Tyler, 16 Tex. 
Civ. A. 439, 43 SW 1054, 

Wis.—Rochester vy, Alfred Bank, 
13 Wis. 432, 80 AmD 746. 

[a] Authority to borrow money 
(1) for any purpose does not author- 
ize a municipality to issue bonds in 
aid of a railroad. Chamberlain v. 
Burlington, 19 Iowa 395. (2) And 
power to borrow money and issue 
bonds therefor is not sufficient to 
authorize the issuing of bonds for 
that purpose. Jonesboro v. Cairo, 
ete; BR. Co; 1107 U Si0192; 4456S C67, 
28 L. ed. 116. 

[b] A charter provision that the 
mayor and aldermen ‘‘may exercise 
all the rights and privileges usually 
appertaining to bodies politic’ and 
may make such ordinances, etc., for 
the good government of the city as 
they may think proper, and may levy 
a tax, etc., does not authorize the 
issuing of bonds in aid of a railroad. 
Sykes v. Columbus, 55 Miss. 115. 

[ec] Bonds issued before statute 
effective.—Bonds issued by a*munici- 
pality in aid of a railroad before the 
authorizing law has been published 
or has taken effect are void. Berliner 
v. Waterloo, 14 Wis. 878; Rochester 
v. Alfred Bank, 13 Wis. 432, 80 AmD 


746. 

[d] Charter provision held re- 
pealed.—Jeffries v. Lawrence, 42 
Iowa 498. 

[e] Statutes held not repealed.— 


Balcheller v. Mascoutah, 2 F. Cas. No, 
792; Babcock v. Helena, 34 Ark, 499. 

5. Perrin v. New London, 67 Wis. 
416, 30 NW 623. 

[a] Municipality subsequently in- 
corporated.—Under a statute author- 
izing any municipality in any county 
through which any portion of a cer- 
tain railroad was run to issue and de- 
liver its bonds to such railroad, a 
village which came into existence 
after the passage of that act and 
while the road named therein was in 
process of construction had author- 
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of the authority granted. The power to become a 
stockholder in a railroad company or to appropri- 
ate money thereto, expressly conferred upon a mu- 
nicipality by the legislature,’ does not carry with it 
the power to issue negotiable bonds in payment of 
such subscription or appropriation,® unless the latter 
power is also expressly,® or by reasonable implica- 


ity to issue its bonds in pursuance 
of that act. Perrin v. New London, 
67 Wis. 416, 30 NW 623. 

6 Municipal Trust Co, v. Johnson 
City, 116 Fed. 458, 53 CCA 178; Her- 
reid v. Httrick, ete., Re Co:; 179 Wis. 
516, 192 NW 54, And see cases infra 
this note. 

[a] Companies afterward incorpo- 
rated.—An act of a state legislature 
authorizing a city to issue its bonds 
in aid of railroads incorporated and 
organized does not extend to com- 
panies afterward incorporated. Smith 
v. Milwaukee, etc., R. Co., 22 F. Cas. 
No. 13,082. 

[b] Completed railroad. — Some 
statutes authorize towns to issue 
bonds for aiding in the construction 
of a railroad to be built in the fu- 
ture but not to aid a railroad already 
completed and in operation. Herreid 
v. Ettrick, ete., R. Co., 179 Wis. 516, 
192 NW 54. ; 

[c] Railroads in county where 
municipality situated.—The power to 
issue bonds for railroads is some- 
times limited by statute to railroads 
running through the county in which 
the municipality is situated. Mellen 
v. Lansing, 11 Fed, 820, 19 Blatchf. 
512; Peo. v. Adirondack County, 57 
Barb. (N. Y.) 656. 

{d] Power to aid two railroads 
authorizes the issue of bonds in favor 
of either separately. St. Johnsbury 
First Nat. Bank v. eae: 5OF MVE, 
257. 

7 See supra § 4092. 

8. Hill v. Memphis, 134 U. S. 198, 
10 SCt 562, 33 L. ed. 887 [aff 238 
Fed._872]; Norton v. Dyersburg, 127 
U: S608: SCtsr1iay 395 Teds 85% 
Kelley v. Milan, 127 U. S. 139, °8 sct 
1101, 32 L. ed. 17 [aff 21 Fed. 842]; 
Katzenberger v. Aberdeen, 121 U. S. 
472, T SCt 947, 30. L. ed.’ 911 [aft 16 
Fed. 745]; Concord v. Robinson, 121 
U. S. 165,,7 SCt 987, 30 L. ed. 885; 
Green v. Dyersburg, 10 F. Cas. No. 
5,756, 2 Fiipp. 477; Middleport v. 
Aitna L, Ins. Co., 82 Ill. 562; Milan v. 
Tennessee Cent. R. Co. 11 Lea 
(Tenn.) 329. 

[a] Provision for payment by tax- 
ation.—(1) Where the statute author- 
izing the aid provides expressly for 
the levying of a tax to satisfy the 
amount, payment must be made in 
the manner authorized by the statute, 
and the municipality has no power 
to issue bonds for that purpose either 
directly to the railway company, or 
to borrow money to pay over to the 
company. Katzenberger v. Aberdeen, 
Lt US 172% SCt- 947, 30 a ed.Ont: 
{aff 16 Fed. 745]; Concord v. Robin- 
sony 12e DS: aoa’ St oar sora. 
ed. 885; Dodge v. Memphis, 51 Fed. 
165; Adtna L. Ins. Co, v. Middleport, 
31 Fed. 874 [aff 124 U. S. 534, 8 SCt 
625, 31 L. ed. 537]; Green v. Dyers- 
burg, 10 F. Cas. No. 5,756, 2 Flipp. 
477; Whitthorne v. Jett, 39 Ark. 139; 
Schaeffer v. Bonham, 95 Ill. 368; Mid-. 


dleport v. Adtna L. Ins. Co., 82 Ill. 
562; Campbell County v. Knoxville, 
ete., R. Co., 6 Coldw. (Tenn.) 598. 


(2) And, even where the legislature 
gives the municipality power either 
to levy a tax to raise the amount or 
to borrow the money by the issuance 
of bonds, it is optional with the mu- 
nicipality which mode it will adopt; 
the company has in such a case no 
right to demand that the bonds be 
delivered directly to it. Chicago, 
etc., R. Co. v. St. Anne, 101 Ill. 151, 

9. U. S.—Cairo ‘v. Zane, 149 U. S. 
122, 18 SCt 8038, 37 L. ed. 673; Quincy 
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tion,!° conferred by the statute. 


facilities.14 


[§ 4157] (5) Funding or Refunding Indebted- 
Power to issue renewal or 
refunding bonds does not result merely because of 
the existence of municipal indebtedness ;*° but a mu- 
nicipality may, when duly authorized by the legisla- 
ture, issue its bonds to fund or refund its indebted- 
ness,!? it being unquestionably within the power of 
the legislature to grant such authority;'® and the 
power conferred upon a municipality to borrow 
money?® and issue bonds?° for all municipal purposes 


ness!5>—(a) In General. 


v. Cooke, 107 U. S. 549, 2 SCt 614, 27 
L. ed. 549; Chickaming Tp. v. 
penter, 106 U. S.. 663, ‘1 SCt 620, 27 
L. ed, 307; Atlantic Trust Co. v. Dar- 
lington, 68 Fed. 76 [aff 68 Fed. 849, 
24 CCA 257 (writ of error dism 18 
SCt 947 mem, 42 L. ed. 1214 mem)]. 

Ala.—Ex p. Selma, ete., R. Co., 45 
Ala. 696, 6 AmR 722. 

Ill.—Hutchinson vy. Self, 153 Ill. 
542, 39 NE 27; Windsor v. Hallett, 
ho ea 204; Prairie v. Lloyd, 97 Ill. 
79. 

Ky.—Richmond Cemetery Co. v. 
Sullivan, 104 Ky. 723, 47 SW 1079, 
20 KyL 1028. 

Tenn.—Williams v. Duck River 
Valley Narrow Gauge R. Co., 9 Baxt. 
anee Nichol v. Nashville, 9 Humphr. 

Tex.—Austin v. Gulf, etc, R. Co., 
45 Tex. 234. 

10. See cases infra this note. 

[a] Power to subscribe “as fully 
as an individual” confers authority to 
issue bonds. Seybert v. Pittsburg, 1 
Wall. (U. S.) 272, 17 L. ed. 553; Com. 
Vv. -Pittsbureh, 41 Pa. 276. 1 Contra 
Oelrich v. Pittsburgh, 18 F. Cas. No. 
10,442. 

{b] Power to borrow money to 
pay a municipal donation or sub- 
scription authorizes the issuance of 
bonds for that purpose. Rogers v. 
Burlington, 3 Wall. (U. S.) 654, 18 
L. ed. 79; Milner v. Pensacola, 17 F. 
Cas. No, 9,619, 2 Woods 6382; Griffin 
v. Inman, 57 Ga. 370; Evansville, etc., 
R. Co. v. Evansville, 15 Ind. 395; 
Com. y. Williamstown, 156 Mass. 70, 
Tt es 472; Com. v. Pittsburgh, 34 Pa. 

11. Jefferson v. Jennings Banking, 
etc., Co., (Tex, Civ._A.) 79;.SW: 876, 
(Civ. A.) 70 SW 1005. 

12. Hudson v. Greensboro, 185 N. 
C. 502, 117 SE 629. y 

13. Jarrott v. Moberly, 103 U. S. 
580, 26 L. ed. 492 [aff 13 F. Cas. No. 
7,228,.5 Dill. 253]. 

14. Rock Creek Tp. yv. Strong, 96 
UD. S. 271, 24 L. ed..815; Jefferson v. 
Jennings Banking, etc., Co., (Tex. Civ. 
A.) 79 SW 876, (Civ. A.) 70 SW 1005. 

15. Funding or refunding bonds: 
Application to, of limitations of, 

amount of indebtedness: 

So limitations see supra § 

Limitations of bonded indebted- 

ness see infra § 4160. 
Interest on see infra § 4221. 
Sale or other disposition of see infra 

§§ 4186-4192, 


16. Oquawka v. Graves, 82 Fed. 
568.2%. COA: 327. 
17. U. S.—West Plains Tp. v. 


Sage, 69 Fed. 943, 16 CCA 553. 
Cal.—Long Beach y. Lisenby, 180 
Cal. 62, 179 P 198; Los Angeles v. 
Teed, 112 Cal. 319, 44 P 580; Meyer 
vy. Brown, 65 Cal. 583, 26 P 281. 
Colo.—Thos, S. Hayden Realty Co. 
v. Aurora, 62 Colo. 563, 163 P 843. 
Ill.—Kane y. Charleston, 161 Ill, 
179, 438 NE 611; East St. Louis v. 
Maxwell, 99 Ill. 439. 
Kan.—Brown v, Atchison, 39 Kan. 
37, 17 P 465, 7 AmSR 515. 
Ky.—Wilson v. Covington, 220 Ky.. 


It has been held 
that municipal bonds may be issued to enable a rail- 
road to purchase land for,1! and erect,'? a depot, 
to erect machine shops,!* and to provide terminal 


Car- 
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necessarily includes the power to do so for the pur- 
pose of paying or funding the floating indebtedness 
of the municipality.2!_ Some,?? but not other,?* stat- 
_utes, in addition to conferring power on municipal 


corporations to issue bonds to fund or refund their 


798, 295 SW 1068; Vaughn v. Corbin, 
217 Ky. 521, 289 SW 1104; Farson v. 
Louisville Sinking Fund Comrs., 97 
Ky. 119, 30 SW 17, 16 KyL 856. 

Mad.—Smith vy. Stephan, 66 Md. 381, 
TA O61, 10, A 671. 


Minn.—Oakman v. Eveleth, 153 
Minn, 117, 189 NW 932. 
Mont.—Parker v, Butte, 58 Mont. 


531, 193 P 748. 

N. M.—Padilla v. Socorro, 28 N. M. 
354, 212 P-337. 

N. Y.—Peo. vy. Parmerter, 158 N. Y. 
385, 58 NE 40; Poughkeepsie v. Quin- 
tard, 136 N. Y. 275, 32 NE 764. 

N. C.—Jones v. New Bern, 184 N. C. 
131, 113 SE 663; Bradshaw vy. High 
Point, 151 N. C. 517, 66 SE 601. 

Oh.—Cincinnati v. Guckenberger, 60 
Oh, St. 353, 54 NE 376; Guckenberger 
Vv. Dexter, 17, Oh:iCir,, Ct) 115,; 9 Oh; 
Cir. Dec. 667; Cincinnati v. Anderson, 
ay Ohz* Cir. Cts 2655) Ge Qh; Cir, Dec, 

4, 

Ss. C.—State v. Columbia, 12 S. C. 
370. 

Wash.—Baker v. Seattle, 2 Wash. 
576, 27) P..462, 

[a] To whom payable.—A statute 
authorizing municipal corporations to 
refund their indebtedness by the is- 
sue of new bonds does not restrict 
the issue to bonds payable to the 
holders of indebtedness to be _ re- 
funded. West Plains Tp. v. Sage, 69 
Fed. 943, 16 CCA 558. : 


18. Parker v. Butte, 58 Mont. 531, 


193 P 748; Hotchkiss v. Marion, 12 
Mont. 218, 29 P 821; Thomas v. Smith, 
1 Mont. 21; Hills v. Peekskill Sav. 
Bank, 101 N. Y. 490, 5 NE 327. 

19. See supra § 4088. 

20. See supra § 4147. 

21. U. S—Pierre v. Dunscomb, 106 
Fed. 611, 45 CCA 499; Huron v. Sec- 
ond Ward Sav. Bank, 86 Fed. 272, 
30 CCA 38, 49 LRA 534; Second Ward 
Sav. Bank v. Huron, 80 Fed. 660; 
Portland Sav. Bank vy. Evansville, 25 
Fed. 389. 

Ill.— Peo. v. Chicago, ete., R. Co., 
808 Ill. 54, 189 NE 2; Hyde Park vy. 
Ingalls, 87 Ill. 11; Galena v. Corwith, 
48 Ill. 423, 95 AmD 557; Quincy v. 
Warfield, 25 Ill. 317, 79 AmD 380. 

Or.—Morris v. Taylor, 81 Or. 62, 
49 P 660. . 

S. D.—Montpelier Nat. L. Ins. Co. 
v. Mead, 13 S. D. 37, 82 NW 78, 838 
NW. 335, 79 AmSR 876, 48 LRA 785. 
gale eta v. Watertown, 30 Wis. 

22. State v. New Orleans, 43 La. 
Ann. 130, 8 S 883; State v. Funding 
Bd., 39 La. Ann, 395, 1 S 910; Trach 
v. McCauley, 6 North, Co, (Pa.) 193. 

23. Long Beach vy, Lisenby, 180 
Cal. 52, 179 .P 198. See Bates v. 
Gregory, 89 Cal. 387, 26 P 891 (a bond- 
holder who fails to present his bonds 
until they have become barred is not 
entitled to the issuance of refunding 
bonds in their place). 

24. . SU. S. v. New Orleans 
Bd. of Liquidation, 60 Fed, 387, 9 CCA 
37; Fisher v, New Orleans. Bd. of 
Liquidation, 56 Fed. 49. 

Hd peers naizy se v. Gomez, 242 'P 

Cal.—Long Beach vy. Lisenby, 180 


indebtedness, give to the holders of the indebtedness 
to be funded or refunded the right to demand the 
issuance to them of funding or refunding bonds. 

[§ 4158] (b) Particular Indebtedness, 
acter of .the indebtness which may be funded or 
refunded by the issuance of bonds under constitu- 
tional, charter, or statutory authority depends upon 
the terms of the constitutional, charter, or statu- 
tory provision and the construction placed thereon.** 
Constitutional, charter, or statutory authority to 


The char- 


Cal. 52,179: P 198; Los Angeles -v. 
Teed, 112 Cal. 319, 44 P 580. 

Colo.—Thos. S. Hayden Realty Co. 
vy. Aurora, 62 Colo. 5638, 163 P 843. 

Ill.—Peo, v. Chicago, etc., R: Co., 
308 Ill. 54, 189 NE 2. 

Kan.—Independence v. Turner, 114 
Kan, %31,75220 Pi 196; Carpenter: wv. 
Hindman, 32 Kan. 601, 5 P 165. 

Ky.—wWilson v. Covington, 220 Ky. 
798, 295 SW 1068. 

La.—State v. Board of Liquidation, 
51 La. Ann. 1849; State v. Board of 
Liquidation, 51 La. Ann, 1142, 26 S 
55; Hope v. Board of Liquidation, 43 
La. Ann, 738, 9 S 754; State v. New 
Orleans, 43 La. Ann. 130, 8 S 883; 
Schulhoefer v. New Orleans, 40 La. 
Ann, 512, 4 S 494; State v. Board of 
Liquidation, 40 La. Ann. 398, 4 S 
122; Jardet v. Board of Liquidation, 
40 La. Ann, 879, 3 S 893; Adams v. 
Board of Liquidation, 39 La. Ann. 
689, 2 S 508; State v. Funding Bd., 
39 La. Ann. 395, 1 S 910; Buckingham 
v. Board of Liquidation, 39 La. Ann. 
348, 1 S 658; Manning v. Board of 
Liquidation, 39 La. Ann. 327, 1S 654, 

Mich.—Port Huron vy. McCall, 46 
Mich. 565, 10 NW 23. 

Eveleth, 153 


Minn.—Oakman _y. 
Minn, 117, 189 NW 932. 

Mo.—State v. Holladay, 72 Mo. 499. 

Mont.—Hotchkiss v.- Marion, 12 
Mont. 218, 29 P 821. 

Nebr:—State v. Benton, 33 Nebr. 
834, 51 NW 144: State v. Benton, 33 
Nebr. 823, 51 NW 140. 

N. M.—Padilla v. Socorro, 28 N. M. 
354,'212 P 337, 

N. Y.—Hills v. Peekskill Sav. Bank, 
101 N. Y. 490, 5 NE 327; Peo. v. Car- 
penter, 31 App. Div. 603, 52 NYS 781; 
Van Tassell v., Derrenbacher, 56 Hun 
477, 10 NYS 145 [aff 123 N, Y. 661 
mem, 26 NE 750]. 


Oh.—Cincinnati v. Guckenberger, 60 - 


Oh, St. 3538, 54 NE 376; Newton v. To- 
ledo, £8)'Oh. ‘Cir, (Ct T56, © 8Oh, "Cire 
Dec. 607 [aff 52 Oh. St. 648 mem, 44 
NE 1133 mem]; Cincinnati v. Ander- 
son) 10 “Oh. .Cir2! Ct 266, 6" Oh! Cir: 
Dec. 594. 

Okl.—Sapulpa Bd. of Education v. 
American Nat, Bank, 105 Ok], 120, 
231 P 856: 

Tex.—Winston v. Ft. Worth, (Civ. 
A.) 47 SW 740; Conklin v. El Paso, 
(Civ. A.) 44 SW 879 [writ of error 
den 91 Tex, 537, 44 SW 988]. 

Wash.—De Mattos v. New What- 
com, 4° Wash. 127, 29 P 933. 

[a] Floating indebtedness. — (1) 
The words ‘floating indebtedness,” 
as used in a statute authorizing an 
issue of bonds for the purpose of 
funding floating indebtedness, have a 
broad meaning and include the in- 
debtedness of a city other than its 
bonds and other permanent obliga- 
tions not due. Thos. S. Hayden 
Realty Co. v. Aurora, 62 Colo. 5638, 
163 P 843. (2) More specifically, they 
include certificates of indebtedness 
issued under charter authority in an- 
ticipation of the payment of tax 
levies. Oakman vy, Eveleth, 153 Minn, 
117, 189 NW 932. 

{b] All bonded indebtedness. — 
Some statutes are construed to au- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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issue funding or refunding bonds extends to the issu- 
ance of bonds for the funding or refunding of a 
valid,’® existing?® indebtedness which constitutes a 
debt?’ or general obligation?® of the municipality; 
but it does not extend to the issuance of bonds for 
the funding or refunding of an indebtedness which 
is void*® or not legally binding upon the munici- 
pality,°° nor does it extend to the issuance of bonds 
for the creation of a new indebtedness,*! the crea- 
tion of a sinking fund for the payment of other 
bonds,*? the reimbursement of the treasury for pay- 
ments previously made from it,?* or for a purpose 
other than the meeting of a specific debt or obliga- 
tion,** such as the reduction of taxation by increas- 
ing the funds available for the general needs of the 


thorize a municipality to issue bonds 
to refund all its outstanding bonds 
including not only those that are due, 
but also those that are not matured. 
Independence v. Turner, 114 Kan. 731, 
220 P 195 (giving effect to the intent 
of the legislature as manifested in 
the title and first section of the stat- 
ute which relate to, and embrace, the 
refunding of all outstanding bonds, 
notwithstanding some confusion in 
the terms employed in the second 
section of the statute which in one 
part refers only to maturing obliga- 
tions, in another part refers only to 
matured bonds, and in still another 
part refers to both matured and ma- 
turing obligations). 

[ec] Judgments. — (1) Municipali- 
ties are frequently held to have 
power to issue bonds for the purpose 
of paying judgments. New Orleans 
Bd. of Liquidation v. U. S., 108 Fed. 
689, 47 CCA 587; Fisher v. Board of 
Liquidation, 56 Fed. 49 [aff 60 Fed. 
387, 9 CCA 37]; Flagstaff v. Gomez, 
(Ariz.) 242 P 1003; Thos. S. Hay- 
den Realty Co. v. ‘Aurora, 62 Colo. 
563, 163 P 843; Peo. v. Chicago, etc., 
ety Co., 308 Ill. 54, 139 NE 2; Stone 
v. Chicago, 207 Ill. 492, 69 NE 970; 
Duchenne y. Board of Liquidation, 51 
La. Ann, 1142, 26 S 55; Port Huron 
v. McCall, 46 Mich. 565, 10 NW 23; 
Padilla v. Socorro, 28 N. M. 354, 212 
P 337. (2) Also, under some statutes, 
a municipality may issue a funding 
bond to cover a warrant given in pay- 
ment of a judgment for personal in- 


juries. Long Beach v. Lisenby, 180 
Cal. 52, 179 P 198. 

- [{d] Exclusive statutory enumera- 
tion. A statute enumerating the 
classes of debts which may be funded 
or refunded precludes the issuance of 
bonds for the funding of claims not 
falling within any of the classes 
mentioned in the statute. Sapulpa 
Bd. of Education v. American Nat. 
Bank, 105 Okl. 120, 231 P 855 (stat- 
ute specifying bonds, judgments, and 
warrants). 

25. Fisher v. Seattle, 55 Wash. 
396, 104 P 655. 

26. Fisher vy. Seattle, supra. And 
see cases infra this note. 

[a] Warrants which are taken up, 
but not extinguished or retired so as 
to relieve the property liable there- 
for, may be refunded by a bond issue, 
vee. v. Seattle, 55 Wash. 396, 104 
P 

[b] Matured interest coupons evi- 
dencing earned interest, attached to a 
municipal bond, inhere ‘in and form a 
part of the bond itself, and are com- 
prehended in the term “bonded in- 
debtedness actually existing,’ as used 
in a statute authorizing the issuance 
of refunding bonds. elly v. Cole, 
63 Kan. 385, 65 P 672. 

{c] Existence at particular time. 
—(1) Sonyetimes a constitutional pro- 
vision or amendment empowers cities 
and incorporated towns to _ issue 
bonds to secure funds to pay indebt- 
edness existing at the time of the 
adoption of the provision or amend- 
ment. Babb v. El Dorado, 170 Ark. 
10, 278 SW 649. (2) Also some stat- 
utes authorize the cities and towns 
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municipality.®® 


statute.®® 


eral. 


therein specified to issue bonds to re- 
fuhd only indebtedness incurred at 
the time of the passage of the act. 
Peo. v. Lippincott; 84/01.) 193.1.34¢8) 
A commission constituted by statute 
to ascertain ‘‘the present floating 
debt” of the city for which it acts 
and raise a fund for payment thereof 
cannot include therein sums due for 
work and materials furnished after 
the date of the act, although con- 
tracted for prior thereto. State v. 
Faran, 24 Oh. St. 536. 

27. Wilson v. Covington, 220 Ky. 
795, 295 SW 1069; Jones v. New Bern, 
184.N. C. 131, 113 SE 663. 

[a] Rule ‘applied to outstanding 
notes and warrants, in consequence 
of failure to levy sufficient annual 
taxes. Wilson v. Covington, 220 Ky. 
795, 295 SW 1069. 

[b] Contract debt.—A municipal- 
ity was authorized to. issue funding 
bonds to make payments on a con- 
tract debt in an amount not increas- 
ing indebtedness beyond the consti- 
tutional limit. Wilson v. Covington, 
220 Ky. 798, 295 SW* 1068. 

28. Alexander y. Bailey, 108 Nebr. 
717, 189 NW. 365. 

29. Ga.—Macon vy. Jones, 122 Ga. 
455, 50 SE 340. 

La.—Johnson v, Butler, 31 La. Ann: 


770. 

Oh.—Altaffer v. Nelson, 18 Oh. 
Cir, (Cts 145-09) -On. Cin’ .Decr7b 995 
Keehn v. Wooster, 13 Oh. Cir. Ct. 270, 
7 Oh. Cir. Dec. 456. 

Pa.—Millerstown v. Frederick, 114 
Pa, 435,°7 Av D56: 

Tex.—Laredo v. Looney, 108 Tex. 
119, 185 SW 556; Tyler v. Tyler Bldg., 
etc., Assoc., 86 SW 750 [rev (Civ. A.) 
82 SW 1066]. 

But see Bradford v. Glasgow, 143 
Ky. 401, 404, 136 SW 647 (where, 
after stating that, in the absence of 
an allegation to the contrary, it must 
be taken for granted that the indebt- 
edness for the payment of which the 
bonds, are issued was legally con- 
tracted, the court said: “If it should 
turn out that any of the obligations 
constituting the indebtedness of the 
appellee city was illegally contracted, 
that is a question that must be set- 
tled between the city and its credit- 
ors, and though it may result in loss 
to the latter, that fact can not affect 
the validity of the bonds, or imperil 
the rights of the holders thereof”). 

30. Pratt v. Seattle, 111 Wash. 104, 
189 P 565. 

31. Brooks v. Sea Isle City, (N. J. 
Sup.) 83 A 779. 

32. Murphy v. Spokane, 64 Wash. 
681, 117 P 476. 

[a] Sinking fund is properly com- 
posed only of taxes or other revenue 
and not of borrowed money. See 
infra § 4216. 

33. Coffin v. Indianapolis, 59 Fed. 
221; Schieffelin v. Hylan, 106 Misc. 
347, 174 NYS 506 [aff 188 App. Div. 
192, 176 NYS 809 (aff 227 N. Y. 593 
mem, 125 NE 925 mem)]. 

[a]. Rule applied.—Power to issue 
bonds to replace in the treasury 
money already used in paying prior 
bonds is not conferred by a grant of 
authority to issue “refunding bonds” 
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However, refunding bonds author- 
ized, issued, and accepted in composition or settle- 
ment of an existing and outstanding indebtedness 
are valid obligations, although the original evidences 
of debt may not have been enforceable.** The avail- 
ability of other means of paying or liquidating cer- 
tain indebtedness does not. preclude the issuance of 
funding or refunding bonds to meet it,” unless 
such other means are made exclusive by charter or 


[§ 4159] ¢c. Limitation of Amount**—(1) In Gen- 
The amount of bonds which may be issued 
by a municipal corporation may be limited by con- 
stitutional*® or statutory*! provisions. 
amount of stock which a municipality may issue 


Also, the 


or original bonds to procure money 
for use in the “legitimate exercise 
of the corporate powers” and for the 
payment of legitimate corporate 
Ceara Coffin v. Indianapolis, 59 Fed. 

34 Schieffelin v. Hylan, 106 Misc. 
347, 174 NYS 506 [aff 188 App. Div. 
192, 176 NYS 809 (aff 227. .N. Y¥. 593 
mem, 125 NE 925 mem)]. 

35. Schieffelin v. Hylan, supra. 

36. Little Rock v. Merchants Nat. 
Bank, 98 U. S. 308, 25 L. ed. 108 [aff 
17 FF.’ Cas: “No: 9,445; 5 Dilly 2997; 
Sioux City Independent School Dist. 
v. Rew, 111 Fed. 1, 49 CCA 198, 55 
LRA 364; Hughes County v. Living- 
ston, 104 Fed. 306,. 43 *CCA™ 541; 
Chandler v. Attica, 18 Fed. 299, 21 
Blatchf. 499; Dugas v. Donaldsonville, 
33 La. Ann. 668; Braud v., Donald- 
sonville, 28 La, "Ann, 558; Hills v. 
Peekskill Sav. Bank, 101 N. Y. 490, 
5 NE 327; Tyler v. Tyler Bldg., etc., 
Assoc., (Tex. ) 86 SW 750 [rev (Civ. 
A.) 32 SW 1066]. 

[a] Claims barred by limitation.— 
It is no defense to a suit on bonds 


|issued by a municipality in settle- 
ment by compromise of claims 
against it that such claims were 


barred by the statute of limitations 
when the bonds were issued. Maurin 
v. Donaldsonville, 33 La. Ann, 671. 

87. - Peo. ve-Chicago, etc., R.-Co., 
308 <TH 364139. INH 2 -Vane him ve 
Corbin, 217 Ky. 521, 289,SW 1104; 
Halpin v. Rochester, 281 Pa, 109, 126 
A 241, 

38. Schieffelin v. Hylan, 106 Misc. 
347, 174 NYS 506 [aff 188 App. Div. 
192, 176 NYS 809 (aff 227 N. ‘'Y. 593 
mem, 125 NE 925 mem) ]. 

39. Limitation of municipal in- 
debtedness generally see supra §§ 
4047-4066. 

40... U. S—John Hancock Mut, L. 
Ins. Co. v.. Huron, 80 Fed. 652 [aff 100 
Fed. 1001, 40 CCA 683]. 

Ky.—Wilson v. Covington, 220 Ky. 
795, 295 SW 1069; Ludlow v. Lud- 
low Bd. of Education, 29 SW 854, 16 
KyL 805. . : 

La.—Covington Bank, etc., Co. v. 
Covington, 159 La. 389, 105 S 382. 

Minn.—Coe v. Caledonia, etc., R. 
Co., 27 Minn. 197, 6 NW 621; State 
v. Clark, 23 Minn, 422. 

S. C.—Sullivan y. Charleston, 133 
Ss. C. 156, 130 SE 872. 

Wis.—Fisk v, Kenosha, 26 Wis. 23. 

41. U. S.—Chilton v. Gratton, 82 
Fed, 873 [aff 97 Fed. 145, 38 CCA 84], 

Ida.— Woodward vy. Grangeville, 13 
Ida, 652, 92 P 840. 

Kan.—Arkansas City v. Turner, 116 
Kan, 407, 226 P 1009; Goodland v. 
Nation, 82 Kan. 200, 107 P 542. 

La.—Covington Bank, etc., Co. v. 
Covington, 159 La. 389, 105 S 382. 

Mass.—Prince v. Crocker, 166 Mass, 
347, 44 NE 446, 32 LRA 610. 

Miss.—Hazlehurst v. Mayes, 96 
Miss. 656, 51 S 890. 

N. C.—Crayton v. Charlotte, 175 N. 
C. 17, 94 SE 689. 

Oh.—Heffner v. Krinn, 98 Oh. St. 
1, 120 NE 221; Henderson vy. Cincin- 
nati, 81 Oh, St. 27, 89 NE 1072; Ceres 
land v. Cleveland, 13 Oh, Cir. Ct. 

436. 15 Oh. Cir. Ct. N. 8. 129, $2 On: 
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may be limited by statute.*? 


municipality.*4 


at the time the debt is created.** 


Cir. Ct. 257 [aff 83 Oh. St. 482 mem, 
94 NE 1103 mem]; Griffith v. Tiffin, 
Tf i@p. Gir, s6t.. Ns) Std 2%: -Oht Cin: 
Ct. 626. 

S. C—Mauldin vy. Greenville, 33 S. 
Cc. 1, 11 SE 434, 8 LRA 291. 

Tex.—Palestine v. Royall, 16 Tex. 
Civ. A. 36, 40 SW 621; Bassett v. El 
Paso, (Tex. Civ. A.) 28 SW 554. 

42. Bond v. Baltimore, 118 Md. 159, 


84 A 258. 
43. Swainsboro v. Coleman, 137 
Ga. 853, 74 SE 688; Bohannon _ v. 


Louisville, 193 Ky. 276, 235 SW 750; 
Bond v. Baltimore, 118 Md. 159, 84 A 
258. 

44. Ida.— Woodward v. 
ville, 13 Ida. 652, 92 P 840. 

Kan.—Arkansas City y. Turner, 116 
Kan. 407, 226 P 1009. 

La.—Covington Bank, ete., Co. v. 
Covington, 159- La. 389, 105 S 382; 
Kansas City Southern R. Co. v. Hen- 
dricks, 150 La. 134, 90 S 545. 

Miss.—Smith vy. Vicksburg, 86 Miss. 
577, 38 S 301. 

Nebr.—State v. Babcock, 24 Nebr. 
640. 39 NW. 7838, 20 Nebr. 522, 31 
NW 8. 

N. C.—Crayton v. Charlotte, 175 N. 
C. 17, 94 SE 689. 

Oh.—Henderson v.. Cincinnati, 81 
Oh. St. 27, 89 NE 1072; Cleveland v. 
Cleveland, 13 Oh. Cir. Ct. N. S. 436, 
15, -Oh.) Cir.. Ct. <N) SS.) 12:9,..32: Oh: Cir. 
Ct. 257 [aff 88 Oh. St. 257 mem, 94 
NE 1103 mem]. 

Ss. C.—Sullivan y. Charleston, 133 
S. C. 156, 130 SE 872, 

Wash.— Seymour § y. 
Wash. 427, 33 P 1059. 

[a] Rebate of taxes paid.—It is 
proper to include in the aggregate 
tax valuation the value of property 
of a corporation which is required by 
statute to be taxed even though the 
statute authorizes a subsequent re- 
bate or return of a portion of the 
taxes paid by such corporation. 
Darlington v. Atlantic Trust Co., 68 
Fed. 849, 16 CCA 28 (South Carolina 
statute); Germania Sav. Bank v. Dar- 
lington, 50 S. C. 337, 27 SE 846. 

45. State v. Babcock, 24 Nebr. 640, 
39 NW 783, 20 Nebr. 522, 31 NW 8. 

46. Buchanan v. Litchfield, 102 U. 
S. 278, 26 L. ed. 1388; Atlantic Trust 
Co, v. Darlington, 63 Fed. 76 [aff 68 
Fed. 849, 16 CCA 28 (writ of error 
dism 18 SCt 947 mem, 42 L. ed. 1214 


Grange- 


Tacoma, 6 


mem)]; State v. Babcock, 24 Nebr. 
640, 39 NW 783, 20 Nebr. 522, 31 
NW 8 


[a] Special assessment.—The limi- 
tation of municipal indebtedness can- 
not be computed upon the basis of a 
special assessment taken with a view 
to a particular debt. State v. Tolly, 
37 S. C.-551, 16 SE 195. 

47. Chicago, etc., R. Co. v. Wilber, 
63 Nebr. 624, 88 NW 660; State v. 
Cornell, 40 S. C. 26, 18 SH.184; Sey- 
our v. Tacoma, 6 Wash, 427, 33 P 


For later cases, developments and changes in the law see cumulative Annotations, same 


Sometimes the limit 
prescribed is a specified amount,*? but a more com- 
mon limitation is a certain percentage of the as- 
sessed value of the taxable property within the 
Under the latter limitation, the 
basis of computation is not the actual value of 
property within the municipality,*® but the. value 
thereof as shown by the last regular tax assessment 
made by the proper authorities,4® and completed 
Also, some statu- 
tory limitations refer only to the amount of bonds 
or stock which are issued at any one time*® or within 
any one fiscal year,*® but other charter or statutory 
limitations, by their express terms, or the construc- 
tion placed thereon, are applicable to the aggregate 
bonded indebtedness of the municipality,®°° or the 
aggregate amount of its outstanding stock.°t A 
statutory limitation has been held not applicable to 
a city operating under a special charter.®* 
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thereof.°* 


[§ 4160] (2) 


street 
Also, 
[a] What constitutes completion. 
—(1) An “assessment” means not 


merely the act of the local assessors, 
but the completed act of all the agen- 
cies employed in determining the 
amount and value of taxable prop- 
erty. Chicago, ete., R. Co. v. Wilber, 
63 Nebr. 624, 88 NW 660. (2) The 
items upon an assessment roll must 
be added up before the assessment is 
complete, and can be used as a basis 
for computing the limitation of mu- 
nicipal indebtedness. Seymour v. Ta- 
coma, 6 Wash. 427,°33 P 1069. (3) 
However, failure to file a report of 
the assessment within the time pre- 
scribed by law will not invalidate 
municipal bonds where it was filed 
soon after, accepted and acted on, 
and taxes collected thereunder. At- 
lantic Trust Co. v. Darlington, 63 Fed. 
76 [aff 68 Fed, 849, 16 CCA 28 (writ 
of error dism 18 SCt 947 mem, 42 
L. ed. 1214 mem)]. 

48. Bohannon v. Louisville, 193 
Ky. 276, 235 SW 750. 

49. Bond y. Baltimore, 118 Md. 159, 
84 A 258; Heffner v. Krinn, 98 Oh. St. 
1, 120 NE 221; Cleveland vy. Cleveland, 
13\ Oh) Cir CUrN. SS. 436; W54Oh. Cir, 
CEN. ‘S2129% 32 (Oh Cir’ Ct, 207 \fatt 
83 Oh. St. 482 mem, 94 NE 1103 
mem]; Smith v. Rockford, 9 Oh. Cir. 
Ctl NU S20465,.>29 "Oh! Cir.” Ct. 9478) 
Griffith ‘v;. Tiffin, 7 Oh Cir “Ct Ns. 
41, 27°Oh. Cir! Ct, 626! 

[a] Two limitations.—In Ohio the 
statutes impose two limitations (1) 
one of the amount of bonds which 
may be issued in any one fiscal year 
(see Ohio cases supra note 49), (2) 
and the other, of the aggregate 
amount of bonded indebtedness (see 
Ohio cases infra note 50). 

50. Woodward vy. Grangeville, 13 
Ida. 652, 92 P 840; Arkansas City v. 
Turner, 116 Kan, 407, 226 P 1009; 
Heffner v. Krinn, 98 Oh. Sf. 1, 120 
NE 221; Cleveland v. Cleveland, 13 
Oh Cir Ce, NNSota8 621d Oh: "Cin Oe 
N. S. 129,.32 Oh, Cir. Ct: 257 [aff 83 
Oh. St. 482 mem, 94 NE 1103. mem]; 
Smith v. Rockford, 9 Oh. Cir. Ct. N. S. 
465, 29 Oh, Cir. Ct. 478; Griffith v. 
Tiftin, 7 Oh, Cire Ct) N.S) 413/97) On! 


Cir, Cta6é26; 
Bond, 104 Md. 


51. Baltimore y. 
590, 65°A 318. 

[a] A new or codified charter pre- 
serving prior statutes authorizing the 
city to issue stock up to a certain 
amount has ‘been construed not to 
authorize the city, which has out- 
standing stock equaling the limit, to 
issue additional stock. Baltimore y, 
Bond, 104 Md. 590, 65 A 318. 

52. Love vy. Yazoo City, 91 Miss. 
5385, 44 S 885. 

53. Belton v. Harris Trust, 
Bank, (Tex. Civ. A.) 273 SW 914. 

54, Detroit v. Engel, 207 Mich. 106, 
173 NW 547; Cleveland County v. 
Gastonia Bank, 157 N. GC. 191, 72 SE 
996; Knoxville Ice, etc., Co. v, Knox- 


etc., 
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unless made applicable by reference and adoption,°* 
a charter or statutory limitation of the amount or 
rate of taxes which may be levied does not apply to 
an issuance of bonds so as to restrict the amount 
Whether a limitation of bonded indebt- 
edness is exceeded by a particular issue of bonds 
must be determined as of the time of the actual 
issuance of the bonds,®® and not as of a prior date 
when the bonds are authorized by popular vote,°* 
or a subsequent date,®? such-as the date when the 
bonds are payable.>® 

Interest to accrue is not included in computing the 
amount of bonds which may be issued.®? 


Bonds for Particular Purposes.®°° 


Municipalities are sometimes empowered to issue 
bonds in excess of a general limitation for such spe- 
cial purposes as municipal improvements generally,** 
improvements,°? 


bridges,®* schoolhouses,** 


ville, 153 Tenn, 536, 284 SW 866. 

55. U. S, — Thompson - Houston 
Electric Co. v. Newton, 42 Fed. 723. 

Ky.—Frost v. Central City, 134 Ky. 
434, 436, 120 SW 367 [quot Cyc]. 

Mich.—Kirby v. Monroe, 214 Mich. 
615, 183 NW 216. 

N. C.—Crayton y, Charlotte, 175 N. 
C. 17, 94 SE 689, 691 [quot Cyc]. 

Oh.—McCutcheon y. Franklin, 30 
OM Cray boee & 

Pa.—Redding v. Esplen, 33 Pittsb 
ee 21 [aff 207 Pa. 248, 56 A 

Tex.—Cohen y. Houston, (Civ. A.) 
176 SW 809. 

Time of creation of bonded indebt- 
edness within méaning of general 
Papvit igi of indebtedness see supra 

56. Kirby v. Monroe, 214 Mich, 615, 
183 NW _ 216; Crayton v. Charlotte, 
175 N. C. 17, 94 SE 689; Cohen. v. 
Houston, (Tex. Civ. A.) 176 SW 809. 

[a] Issuance of bonds in install- 
ments, each installment being within 
the limit at the time of its issuance, 
is permissible although the _ total 
amount of the bond issue approved 
by the voters is in excess of the 
limit. Cohen v. Houston, (Tex. Civ. 
A.) 176 SW 809. 

57. Gibson vy. Knapp, 21 Misc. 499, 
47 NYS 446. 

58. Smith v. Rockford, 9 Oh. Cir. 
Ct. N.. S. 465,.29 Oh. Cir. Ct..-478: 

59. Gibbons v. Mobile, ete., R. Co., 
36 Ala. 410; Blanchard v. Benton, 
109 Ill, A. 569; Finlayson v. Vaughn, 
54 Minn, 331, 56 NW 49. 

60. Inclusion or exclusion in com- 
putation of existing bonded indebted- 
ness see infra § 4161. 

61. Cottrell v, Lenoir, 148 N. C. 
137, 61 SE 599. 

[a] Bonds not made general obli- 
gations of city.—Some statutes em- 
power a municipality to issue im- 
provement bonds in such amounts as 
it may deem expedient where such 
bonds are not made general obliga- 
tions on the part of the city but are 
made only a lien or charge upon the 
property improved and the funds col- 
lected from assessments levied upon 
the property. Baisden v. Greenville, 
215,Ala,. 512) di So) 

62. Junction City v. Central Nat. 
Bank, 96 Kan. 407, 153 P 28 (cities 
of second class); Heinitsh v. Floyd, 
130 S. C, 434, 126 SE 336 [foll Harris 
v. Floyd, 132 S, C. 487, 129 SH 833]. 

63. France v..Des Moines, 183 
tows ne Leh NW 208. 

" rowder vy. Montgomer 
Ala. 589, 93 S 507. = eee 

[a] The exception relates “to 
schoolhouses alone and the cost of 
acquiring, providing, or constructing 
Same, and is no doubt broad enough 
to cover the equipment and repair of 
same, but it, in no sense, authorizes 
the furnishing or maintenance of 
schools, as distinguished from the 


title, page and note number, 


gee: 


§ 4160] 


waterworks,® sewerage systems,®* light plants,°" and 
aid of railroads.®* A statute authorizing a munici- 
pality to issue bonds for particular purposes need 
not designate the precise amount of bonds to be 
issued,*® but may properly limit the amount” and 
authorize the municipality, within the limit pre- 
scribed, to issue bonds for such amount as is neces- 
sary for the purposes specified.74 Also, a legislative 
limitation of the amount of bonds which may be 
issued for particular purposes may be subsequently 
raised or lowered by the legislature.72. A charter or 


statutory limitation of the amount of bonds which © 


may be issued for two or more specified purposes 
operates upon the aggregate amount of bonds issued 
for such purposes;’? but some limitations, by their 
express terms apply only to issues for any one pur- 
pose.** Some statutes authorizing the issuing of 
bonds for the purchase of property or the making of 
an improvement limit the amount of the bonds to 
the cost of the property or improvement.” It is 
held that a statutory limitation upon the amount of 
bonds which may be issued for an improvement is 
not operative upon the cost of the improvement”® 
or the contract price of its construction,” and that 
a present bond issue within the amount limited by 
statute is not invalid because it is insufficient for 
the completion of the project or improvement;*® 
but in some cases a bond issue is held invalid by 
reason of its connection with a contract creating 
an indebtedness in excess of the limitation,’® or it 


place in which they are to be taught 73. 
or conducted. The ordinance is 
much broader than the exception as [a] 


the former would permit or authorize 


"Two 
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Swainsboro v. 
Ga. 853, 74 SE 688. 

series.—An 
[1916] ¢ 94), empowering a munici- 
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is held valid where the only objection to its valid- 
ity is predicated upon the alleged invalidity of a 


| contract as creating an excessive indebtedness and 


the contract is held valid.8° Bonds issued for park 
purposes only are subject to general limitations 
of the amount of bonded indebtedness.§t <A charter 
or statutory provision authorizing a munictpality 
to issue bonds ‘‘in any amount”’ in aid of a railroad 
will be construed to mean any amount within the 
constitutional limit,’? and therefore not in conflict 
with it.8* 

Bonds to liquidate, fund, or refund indebtedness. 
As is stated elsewhere in this article, bonds which 
are issued to fund a valid indebtedness do not cre- 
ate any new debt or increase the debt of the mu- 
nicipality within the meaning of limitations of the 
amount of municipal indebtedness generally.§+ Also, 
some provisions limiting the amount of bonded in- 
debtedness expressly except bonds issued for the 
purpose of paying, funding, or liquidating indebted- 
ness existing at a particular time.®® On the other 


-hand, bonds to fund, refund, or liquidate indebted- 


ness cannot be issued lawfully where they would 
increase the amount of the bonded indebtedness of 
the municipality beyond the amount preseribed by 
an applicable limitation.8° Refundimg bonds may 
be issued in an amount less than that of the bonds © 
or indebtedness refunded,’ but they cannot be 
issued for a larger amount®® unless they are sold at 


Coleman, 137] 532. 
80. Waller v. Pritchard, 201 Iowa 
act (L.| 1364, 202 NW 770. 
81. Cincinnati v. Puchta, 94 Oh. 


the use of the fund for furnishing 
schools for the city, including the 
cost of maintenance and which would 
embrace teachers’ salaries and other 
current expenses essential to ‘fur- 
nishing schools’ and is not confined 
to furnishing schoolhouses. There is 
a broad distinction between furnish- 
ing schools and in furnishing the 
place in which they are to be taught 
or conducted, and this constitutional 
exception applies to the latter and 
not the former.’ Browder v. Mont- 
gomery, 207 Ala. 589, 93 S 507. 

65. Del.—Weldin v. Wilmington, 
19 Del, 472, 51 A 157. 

Kan.—State v. Kansas City, 101 
Kan, 806, 168 P 907; State v. Kansas 
Cityia se Kan, 431, 111 P 493. 

Minn. —Woodbridge v. Duluth City, 
57 Minn. 256, 59 NW 296 

Ss, C.—Heinitsh vy, Floyd, 130 S. C. 
434 126 SE 336. 

S. D.—Wells v. Sioux Falls, 16 S. 
D. 547, 94 NW 425. 

Wash.—State v. Snodgrass, 1 Wash. 
805, 25 P 1014; Metcalfe v. Seattle, 
1 Wash. 297, 25 P 1010. 

[a] Filtration plant ordered by 
state board of health.—State v. Dean, 
95 Oh, St. 108, 116 NE 37, 

66. Rutledge v. Greater Greenville 
Sewer Dist., 139 S. C. 188, 137 SE 597. 

67. Woodbridge v. Duluth City, 57 
Minn, 256, 59 NW 296; State v. Snod- 
grass, 1 Wash. 305, 95 P 1014; Met- 
ealfe v. Seattle, 1 Wash. 297, 25 P 
1010. 

[a] The purpose of a provision 
granting such authority is to enlarge 
the powers of a municipality and not 
to forbid it to issue bonds unless the 
indebtedness secured thereby exceeds 


the limit. State v. Hackman, 274 Mo, 
551, 203 SW 960. 
68. Chicago, ete., R. Co. vy. Man- 


hattan, 45 Kan. 419, 25 P 879; State 
vy. Rush County, 35 Kan. 150, 10 P 


Be 
69. Tyson y. Salisbury, 151 N. C. 
468, 66 SE 532. 
70. Tyson vy, Salisbury, supra, 
wae Tyson y, Salisbury, supra. 
72. Feemster v. Tupelo: 121 Miss.’ 
733, 83 S 804. 


pal corporation to issue bonds to the 
extent of one hundred thousand dol- 
lars for the purpose of a water and 
sewerage system authorizes an issue 
in two series of fifty thousand dol- 
lars each, one for water, and the 
other for sewerage. Seyboldt v. Mt. 
Rainier, 130 Md. 69, 99 A 960. 

74, Covington Bank, etc., Co. v. 
Covington, 159 La. 389, 105 S) "382. 

[a] Former limitations applied to 
the total amount of bonds issued for 
all purposes. Covington Bank, etc., 
Co. v. Covington, 159 La. 389, 105 iS 
382. 

75, < Taylor ‘v. Smith, 13°, Del.)cCh. 
39, 115 A 405 [mod on other grounds 
13 Del. Ch, 57, 115 A 413]; Williams 
v. Caldwell, 19 Ida. 514, 114 P 519. 

76. Oshkosh y, Fairbanks, 8 F. 
(2d) 329; Savage v. Tampa, 64 Fla. 
109, 59 S’ 249. 

[al The city may have funds on 
hand to pay the excess of the cost 
over the bond issue. Oshkosh _ v. 
Fairbanks, 8 F. (2d) 329. 

77. Oshkosh v. Fairbanks, supra. 

78. Platt v. Toledo, 12 Oh. Cir. Ct. 


N. S. 279, 31 Oh. Cir. Ct. 305. 
79. Woodward v. Grangeville, 13 
Ida. 652, 92 P 840; Allen v. Daven- 


port, 107 Iowa 90, 77 NW 532. 

{a] Thus (1) it is held that, 
where a contract and a bond issue 
are parts of one and the same trans- 
action, and the contract price ex- 
ceeds the limitation, the municipality 
eannot evade the limitation by issu- 
ing bonds for only part of the con- 
tract price, and leaving payment of 
the balance unprovided for. Wood- 
ward v. Grangeville, 13 Ida, 652, 92 
P 840. (2) It is also held that bonds 
issued for the purpose of providing 
a city with funds from which it may 
reimburse itself for amounts paid to 
contractors under a contract creating 
an indebtedness on the part of the 
city in excess of the constitutional 
limit are void, although bearing on 
their face the condition that they are 
payable only out of a paving fund 
created by the collection of a special 
tax levied on abutting property, Al- 


len y. Davenport, 107 Iowa 90, 77 NW 


St. 431, 115 NE 278; Henderson y. Cin- 
cinnati, 81 Oh. St. 97, 89 NE 1072. 

82. ‘Atlantic Trust Co. v. Darling- 
ton, 63 Fed. 76 [aff 68 Fed. 849, 16 
CCA 28 (writ of error dism 18 ’SCt 
947 mem, 42 L. ed. 1214 mem)]. 

83. Darlington v, Atlantic Trust 
Co., 68 Fed. 849, 16 CCA 28 [writ of 
error dism 18 SCt 947 mem, 42 L. ed. 
1214 mem]. 

84. See supra § 4065. 

85. Goodland y. Nation, 82 Kan. 
200, 107 P 542; Smith v. Vicksburg, 
86 Miss. 577, 38 S 301; Clinkscales v. , 
Fant, 116 S. C. 206, 107 SE 515. 

[a] Date of adoption of provi- 
sions.—(1) Sometimes a charter or 
statute creating such an exception re- 
fers to, and only to, indebtedness ex- 
isting at the time the charter or stat- 
utory provision became operative. 
Goodland v. Nation, 82 Kan. 200, 107 
P 542; Smith v. Vicksburg, 86 Miss. 
577, 38S 301. (2) However, the words 
“past indebtedness,” as used in a con- 
stitutional amendment, are construed 
to refer to indebtedness existing at 
the time of the filing of a petition 
asking for an election on the question 
of issuing the bonds, and not to be 
limited to indebtedness created before 
the adoption of the amendment. 
Clinkscales v. Fant, 116 S. C. 206, 
107 SE 515 (amendment dealing with 
particular city). 

86. Wilson v. Covington, 220 Ky. 
795, 295 SW 1069; Smith v. Vicks- 
burg, 86 Miss. 577, 38 S 301; State v. 
Babcock, 18 Nebr, 141, 24 NW 556; 
Guckenberger vy. Dexter, 17 Oh. Cir. 
Ct. 115, 9 Oh. Cir. Dec. 667. 

[a] Thus a city cannot issue 
bonds beyond the constitutional limit 
to pay an indebtedness arising from 
failure to levy Sufficient annual 
taxes. Wilson v. Covington, 220 Ky. 
795, 295 SW 1069. 

[b] Statutory authority is unavail- 
ing. where a constitutional limitation 
is applicable. Sullivan v. Charles- 
ton, 133 _S..C,-156,.130 SH 8722 

87. Ewert Vv. Mallery, LEOS. / D.ALb1, 
91 NW 479. 

88. Altaffer vy. Nelsonn, 18 Oh. Cir, 
Ct. 145, 9 Oh. Cir, Dec. 599, 
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less than par under statutory authority.®® 

[§ 4161] (3) Computation of Existing Bonded In- 
debtedness. In computing the existing bonded in- 
debtedness of a municipality for the purpose of de- 
termining whether it equals or exceeds the limit 
prescribed by law so as to preclude andther issu- 
ance of bonds, it is proper to exclude obligations 
or liabilities of the municipality which do not fall 
within the meaning of the term ‘‘bonded debt;’’®? 
bonds of the municipality which are void because in 
excess of the constitutional limit of indebtedness ;°* 
bonds issued by another political subdivision, such 
as a county, township, or school district, whose ter- 
ritory is coextensive in whole or in part with that 
of the municipality ;°? and bonds which are expressly 
required by constitutional or statutory provision to 


be excluded,®* such as bonds issued with the ap- 


proval of the electors of the corporation,®* sewerage 
bonds,®*> bonds which are to be paid for by assess- 
ments specially levied upon abutting property,°®® and 
bonds issued prior to a specified date.9* Under some 
constitutional or statutory provisions, bonds issued 
for municipal utilities are not to be considered in 
ascertaining the amount of bonds which may be 
issued for general purposes®® or in aid of a rail- 
road,®? but railroad aid bonds are to be included in 
computing the total amount of bonds which may be 
issued.t Under the statutes of some jurisdictions 
and the construction placed thereon waterworks 
bonds may be issued without regard to the general 
limitation of bonded indebtedness,? but after they 
have been issued they are to be included in the com- 


putation of the existing bonded indebtedness of the 
municipality, at least. with reference to a subse- 


‘ quent issue of bonds other than for general pur- 


poses;* but under the constitutional or statutory 
provisions of other jurisdictions, however, water- 
works bonds are to be excluded from the computa- 
tion either generally® or where the income from the 
waterworks is sufficient for operating expenses, in- 
terest charges, and sinking fund purposes.®° The 
sinking fund on hand is to be deducted from the 
amount of outstanding bonds in determining the 
bonded indebtedness of a municipality.’ 

[§ 4162] (4) Validity of Excessive Issues. Where 
municipal bonds have been already issued to the 
amount authorized by law, all bonds issued there- 
after are void,’ but where the limit has not been 
previously reached, bonds which in the aggregate 
exceed the limit are void only to the extent of the 
excessive issue.2 Where an issue of bonds is only 
partially excessive and the bonds are delivered at 
different dates, those first delivered up to the amount 
of the debt the municipality can lawfully create 
should be paid and the others should be treated as 
nullities ;1° but where the bonds are delivered at the 
same time sq that none has priority over the others, 
each bond is valid to the extent of its proportionate 
share of the debt lawfully contracted.1+ 

[§ 4163] 2. Preliminary Steps or Proceedings and 
Conditions Precedent—a. In General. Before a mu- 
nicipal corporation is authorized to issue its bonds, 
all acts which the legislature has required to be done 
as a prerequisite to such authority must be done,” 


89. Padilla v. Socorro, 28 N. M. 
354, 212. P 337. 

Sale for less than par generally see 
infra § 4188. 

90. Lillard v, Melton, 103 S, C, 10, 
87 SE 421. 


[a] Contingent obligation on guar- 
anty.—Lillard v.. Melton, 103 8S. C. 
10, 87 SE 421 [foll McIntyre v. 


Rogers, 123 S. C. 334, 116 SE 277]. 

. 91. Ashuelot Nat. Bank vy. Lyon 
County, 81 Fed. 127 [aff 87 Fed. 137, 
30 CCA 391], 

[a] Test of -validity.—The test of 
the validity of municipal bonds, for 
the purpose of determining whether 
they are to be included as a part of 
the outstanding indebtedness of the 
municipality at the time a subsequent 
issue was made, is not whether they 
were recognized as valid by the offi- 
cers of the corporation, but whether 
they were legally enforceable; and 
where the indebtedness of the corpo- 
ration exceeded the _ constitutional 
limit when they were issued, they at 
no time constitute a legal indebted- 
ness, although they may have been 
afterward paid, and their validity had 
not been questioned. German Ins. 
Co. v. Manning, 95 Fed. 597. 

92. Chilton v, Gratton, 82 Fed. 873 
[aff 97 Fed. 145, 38 CCA 84]; Iola 
v. Merriman, 46 Kan, 49, 26 P 485; 
State vy. Lancaster County, 6 Nebr. 
214; Winstead v. Williams, 132 S. C. 
365, 128 SE 46; Beacham v. Green- 


ville, 104 S. C. 421, 89 SE. 401. 
93. See infra text and notes 94-97. 
94. Cleveland y. Cleveland, 13 Oh. 

Cir Ct (N.S) 0486, 3157 Oh) (Cin: Ct. 

ONE Sib 129532, 90h 4 :Olr. Cte  2ote [aft 

83 Oh. St. 482 mem, 94 NE 11038 

mem]. 

95. Beacham vy. Greenville, 104 S. 


Cc. 421, 89 SE 401. 

96. Smith v. Rockford, 9 Oh. Cir. 

. S. £66,'29 ‘Ohii@ir: \Ct. 4278. 

97. Platt v. Toledo, 12 Oh. Cir. Ct. 
N. S. 279, 31 Oh. Cir. Ct. 305. 

98. Keplinger v. Kansas City, 122 
Kan, 158, 251 P 413. 
. [a] Construction and application 
of term.—The expression “general 


purposes” as used in such a statute 
“refers to bonds issued for improve- 
ments the cost of which falls on the 
city taxpayers generally, as distin- 
guished from those issued for im- 
provements the expense of which is 
met by assessments against the prop- 
erty specially benefited,.’”’ Keplinger 
v. Kansas City, 122 Kan, 158, 160, 
251 P 413. 

99. State v. Babcock, 19 Nebr. 223, 
230, 27 NW 94, 98. 

1. Waxahachie v, Brown, 67 Tex. 
4 SW 207. 

2. See supra § 4160. 

3. State v. Kansas City, 101 Kan. 
806, 168 P 907. See State v. Kansas 
City, 838 Kan, 431, 111 P 493 (discuss- 
ing, but not determining, the point 
as a general proposition, and holding 
that the waterworks bonds in ques- 
tion should not be taken into account 
in determining the power of the city 
to sell the city hall bonds in ques- 
tion, as both the waterworks and 
city hall bonds bore the same date 
and matured at the same time, and 
their issuance was practically con- 
temporaneous, although some of the 
waterworks bonds, authorized after 
the city hall bonds, were sold first). 

4... Keplinger v. Kansas City, 122 
Kan, 158, 251 P 418. 

5. Lillard v. Melton, 103 S. C. 10, 
87 SE 421. 

6. Platt v. Toledo, 12 Oh. Cir. Ct. 
Ni, 8.2795" 81,Oh,.,Cirg Ch, .806.5 :And 
see Smith v. Rockford, 4 OhNPNS 
5138 .[aff 9 Oh. Cir. Ct. N. S. 465, 29 
Oh, Cir, Ct. 478] (reciting the pro- 
vision but holding it inapplicable, it 
being admitted that the revenue from 
the waterworks is not sufficient to 
cover the items mentioned in the 
statute). , 

7 Kelly v. Minneapolis, 63 Minn. 
125, 65 NW 115, 30 LRA 281; Evans 
v. Beattie, 137 S. C. 496, 185 SEH 538; 
Briggs v. Greenville County, 137 S. C. 
288, 1385 SE 153. - 


8. Millsaps v. Terrell, 60 Fed. 193,’ 


8 CCA 554; Roberts v, Berwyn Park 
Dist., 230 I1l..160, 150 NE 705. 
. U. S.—Prickett v. Marcelline, 


bis 469 [aff 69 Fed. 462, 15 CCA 

Iowa.—MecPherson vy. 43 
Iowa 48, 22 AmR 215. 

Kan.—Turner vy. Woodson County, 
27 Kan, 314, 

La.—Kansas City Southern R. Co. 
v. Hendricks, 150 La, 134, 90 S 545. 


Mich.—Kirby v. Monroe, 214 Mich. 
615, 188 NW 216. 
Zeh, 91 Minn. 


Minn.—Schmitz v. 
290, 97 NW 1049. 

Oh.—Cincinnati vy. Puchta, 25 Qh. 
Circ Ct No S408, vot Obs Can Ct 
402 [aff 94 Oh. St. 431, 115 NE 278]; 
Smith vy. Rockford, 9 Oh, Cir, Ct. N. S. 
465, 29 Oh, Cir. Ct. 478. 

Tex.—Citizen’s Bank v. Terrell, 78 
Tex. 450, 14 SW 1003. 

See Sullivan v. Charleston, 123 S. C. 
91, 116 SE 104 (where bonds are is- 
sued in an amount corresponding to 
the amount of assessmencs, and the 
assessments are Shown to be slightly 
éxcessive, the discrepancy will not in- 
validate the aaa issue), 

[a] Excessive issue authorized by 
voters.—The voting for an issue of 
bonds in excess of the amount al- 
lowed by law does not invalidate the 
vote, and bonds may be issued there- 
under up to the lawful limit. Chi- 
cago, ete., R. Co, v. Osage County, 
38 Kan, 597, 16 P 828; Kirby v. Mon- 
roe, 214 Mich, 615, 183 NW 216. 

10. AXtna L. Ins, Co. v. Burrton, 
75 Fed. 962 [writ of error dism 84 
Fed. 1015 mem, 28 CCA 679 mem];! 
Iowa Drain. Dist. No. 1 v. Wilkins 
Co,,: 125 La. 127, 183, 51 S:.91 [quot 
Cyc]; Citizens’ Bank v, Terrell, 78 
Tex. 450, 14 SW 1003. 

11. Columbus y. Woonsocket Sav. 
Inst., 114 Fed. 162, 52 CCA 118; Mc- 
Pherson v. Foster, 43 Iowa 48, 22 
AmR 215; Citizens’ Bank y. Terrell, 
78 Tex, 450, 14 SW 1003. 

12. Merrell vv. St. 
(Fla.) 109 S 315. 

{a] Determination by commission. 
—It seems that under Rapid Transit 
Act § 10 as amended by L. (1912) 
c 226, providing for an issue of cor- 
porate stock by a municipality for 


Foster, 


Petersburg, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. sie 
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and where the legislature has prescribed a particu- 
lar manner of doing an act, it must be done in the 
manner prescribed ;!* there must be performance or 
fulfillment of all conditions precedent!* and con- 
formity with legal requirements as to preliminary 
However, municipal bonds may be 
valid notwithstanding slight irregularities in the 
preliminary proceedings;'* in some states, the stat- 
utes do not require the particular municipal pur- 
pose for which the proceeds of the bonds are in- 
tended to be used to be designated in the proceed- 
ings preliminary to the issuance of the bonds;1* and 
under some circumstances bonds may be issued for 
the construction of a bridge before the city has 
acquired. the land upon which the bridge is to be 
constructed,!® or bonds may be issued for the pur- 
pose of obtaining a water supply before provision 
for a distribution system is made.'® 
proceedings for the assessment of benefits should be 


proceedings.’® 


payment of part of the public serv- 
ice commission’s expenses if the 
commission shall determine that part 
of its expenses shall be included in 
determining the cost of a railroad 
constructed under the authority 


granted by the state, such determina- | 


tion must be made before corporate 

stock may be issued. Schieffelin_v. 

Hylan, 188 App. Div. 192, 176 NYS 

809 [aff 106 Misc. 347, 174 NYS 506, 

and aff 227 N. Y. 593 mem, 125 NE 
Merrell _v. 


St. 
Fla.) 109 S 315. 
f vee Cal.—Cullen v. Glendora Water 
Co., 113 Cal. 503, 39 P 769, 45 P 822, 
1047. 

Ida.—Turner v. Roseberry 
Dist., 33 Ida. 746, 198 P 465. 

Ind.—Cooper v. Middletown, 56 Ind. 
A, 374, 105 NE 393. 

N. Y.—Falconer v. Buffalo, etc., 
R. Co., 69 N. Y. 491 [aff 7 Hun 499]; 
Williams v. Duanesburgh, 66 N. Y. 
129. ( 

» Ne D:——Stern vy. Margo, 18 NYED. 
289, 122 NW 403, 26 LRANS 665. | 

Oh.—Elyria Gas, etc., Co. v. Elyria, 
57 Oh. St. 374, 49 NE 335. 

Pa.—Com. v. Ripple, 4 Kulp 59. 

Tex.—Vernon v, Montgomery, (Civ. 

.) 265 SW 188. 

Ax S.—Hart v. Halifax, 35 N. Sil: 

And see cases infra this note. 

[a] Conditions to he performed 
by railroad company.—Before mu- 
nicipal bonds may be issued in aid of 
a railroad company, there must be a 
compliance with whatever conditions 
precedent are imposed such as 1) 
the construction of a railroad (State 
vy. Lake City, 25 Minn. 404; Warsop 
v. Hastings, 22 Minn. 437; Wayne v. 
Sherwood, 14 Hun 423 [aff 76 N. Y. 
599]; Peo. v. Hitchcock, 2 Thomps. & 
Cc. (N. Y.) 134) (2) to or through cer- 
tain places (Mellen v. Lansing, 11 
Fed. 820, 19 Blatchf. 512; State v. 
Hastings, 24 Minn. 78), (3) or the lo- 
eation and designation of a _particu- 
Jar route of a railroad (Purdy v. 
Lansing, 128 U. S. 557, 9 SCt 172, 32 
L. ed. 531; Thomas v. Lansing, 14 
Fed, 618, 21 Blatchf. 119; Mellen _v. 
Lansing, 11 Fed. 829, 20 Blatchf. 278; 
Peo. v. Morgan, 55 N. Y. 587). (4) 
Where a city was authorized to issue 
its bonds in aid of a railroad, pro- 
vided the railroad company should 
subscribe a certain amount to the 
stock of a hlast furnace company, a 
mere transfer to the railroad com- 
pany of stock in the furnace com- 
pany, on which the railroad company 
did not even pay the assessments, 
was not a compliance with the cqndi- 
tion precedent to the issuance of the 
bonds by the city. Echols v. Bristol, 
90 Va. 165, 17 SE 948. (5) The de- 
livery of bonds by a trustee with 
whom they have been. placed in 
escrow for delivery upon the con- 
struction of a railroad is conclusive 
as to the construction of such road, 
where the question is raised in a suit 


Petersburg, 


irr 
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with.?? 


It is held that 


by a bona fide holder of the bonds. 
Provident Life, etc., Co. v. Mercer 
County, 170 U. S. 598, 18 SCt 788, 42 
L. ed. 1156 [rev 72 Fed. 623, 19 CCA 
44]. (6) Also, it would seem that, 
when municipal railway aid bonds 
are delivered to-a third person to be 
delivered to the company, on _ per- 
formance of certain conditions, the 
municipality should bear the loss 
from any premature or irregular de- 
livery thereof by him. Mercy v. Ohio, 
17 F. Cas. No. 9,457 [aff 18 Wall. 552, 
21 L. ed. 813]. (7) Delivery of bonds 
generally see infra § 4202. 

Presumption of compliance with 
conditions’ see infra *§ 4267. 

15. U. S.—Cowdrey v. Caneadea, 
16 Fed. 532, 21 Blatchf. 351. 

Ga.—Shinall v. Cartersville, 144 
Ga. 219, 87 SE 290. 

Kan.—Leavenworth, ete., R. Co, v. 
Douglas County, 18 Kan. 169. 

N. Y.—Peo. wv. Peck, 4 Lans. 528, 
62 Barb. 545, 42 HowPr 425; Peo. v. 
Walter, 2 Hun 385, 4 Thomps. & C. 
eee aene on other grounds 68 N. Y. 

Tex.—Vernon y. Montgomery, (Civ. 
A.) 265 SW 188. 

[a] Large issue by small city. 
When the court is asked to sustain 
a forty thousand dollar bond issue 
by a small city already indebted 
more than eighteen thousand dollars, 
every step leading up to the issue 
will be viewed with solicitude and 
jealousy. ‘State v. Wilder, 211 Mo. 
805, 109 -SW 574. 

[b] Applicable statutes.—(1) Since 
P. L. (1909) p 27, authorizing cities 
on the Atlantic Ocean owning lands 
contiguous to the beach to improve 
the same for public use and recrea- 
tion, provides its own procedure for 
the issue of bonds for that purpose, 
it is not necessary for a city issuing 
bonds for that purpose to follow the 
procedure provided by an act of 1897 
for the government of cities under 
which such city is incorporated. 
Bew v. Ventnor City, 81 N. J. L. 207, 
80 A 28. (2) Some charters provide 
that the procedure prescribed by the 
general laws of the state shall be ob- 
served and followed. Buntman = vy. 
Pheenix, (Ariz.) 255 P 490. 


16. U. S.—National Bank of Com- 
merce v. Greneda, 44 Fed, 262, 41 
Fed. 87. 

4 2 ins win v. Carbondale, 76 Ill. 

55. 


Kan.—Leavenworth, ete., R. Co. v. 
Douglas County, 18 Kan. 169. 

Tenn.—Carriger v. Morristown, 1 
Lea 243. 

Tex.—Vernon v. Montgomery, (Civ. 
A.) 265 SW 188. 

17. Perry v. Panama City, 67 Fla. 
285, 65 S 6. 

Designation of purpose in: 
Ordinance see infra § 4165. 
el RP to electors see infra § 

4172. 

18. Tennent v. Seattle, 83 Wash. 
108, 145 P. 83. 
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taken before bonds for a public improvement are 
issued,?° unless the city is primarily lable on the 
bonds with a right to reimburse itself by a special 
assessment,”? but it is also held that the bonds, when 
issued, are not void because the formalities required 
in making the assessment have not been complied 


[§ 4164] b. Ordinance, Resolution, or By-Law2%— 
(1) In General. Where the passage of an ordinance, 
resolution, or by-law-by the city council, authoriz- 
ing the issuance of bonds, stock, or notes, is re- 
quired by statute,’* bonds, stock, or notes issued 
without any ordinance, resolution, or by-law are 
void,?> although issued under the corporate seal.?° 
Authorization by the council of the issuance of 
bonds, notes, or debentures may be evidenced by a 
resolution,?* unless an ordinance?® or by-law? is 
required by statute. 
council may be a resolution where it was introduced 


The measure adopted by the 


[a] Thig is true where the char- 
ter of the city does not make the 
acquisition of the necessary real 
property a condition precedent to the 
issuance of the bonds, and it does not 
appear that there is any impediment 
which will prevent the ultimate ac- 
quisition of the property by the city. 
Tennent y. Seattle, 88 Wash. 108, 145 


P 83 


teens Bi POU re of East Bay 
unicipa ili ist., 19 ; 
239 P 38. y (ere rant ee 
[a] For example, the bonds may 
be so issued where there is statutory 
power either to purchase or lease an 
existing distribution system or to 
construct a new one and there will 
be ample time to acquire or construct 
a distribution system before the con- 
summation of the entire plan of fur- 
nishing an adequate water supply. 
In re Validation of East Bay Munici- 
eh Utility Dist., 196 Cal. 725, 239 P 


20. Sick v. Bay St, 

Miss. 175, 74 S 272. eee 
21. Sick v. Bay St. Louis, supra. 
22. Gladstone v. Throop, 71 Fed. 

341, 18. CCA 61; Darlington v. At- 

lantic Trust Co., 68 Fed. 849, 16 CCA 

28; Gable v. Altoona, 200 Pa, 15, 49 


A 367. 
Ordinance, or by- 
law: 


ener ayy see supra §§ 796-970 in 43 


Louis, 


resolution, 


Calling election or submitting ques- 
tion to voters see infra § 4170. 
reer estat of validity see infra § 


fo Ra testing validity see infra 

24. See statutory provisions; and 
cases infra notes 25-46. 

25. U. S.—Swan vy. Arkansas City, 
SBI 478 [aff 69 Fed. 768, 16 CCA 
Cal.—McCoy v. Briant, 53 Cal, 247, 

N, Y.—Peo. v. New York, .3 Abb. 
Dec. 502, 3 Keyes 81 [aff 45 Barb. 
473, 1 AbbPrNS 318, 30 HowPr 327]. 

Tex.—Peck v. Hempstead, 27 Tex. 
Civ. A. 80, 65 SW 653. 

Ont.—Waterous Engine (Co. _ y. 
Capreol, 52 Ont, L. 247, [1923] 3 
DomLR 575. 

26. Swan _v. Arkansas City, 
Fed. 478 [aff 69 Fed. 768,-16 CCA 
3951; McCoy v. Briant, 58 Cal. 247, 

27. Atchison Bd, of Education y, 
De Kay, 148 U. S. 591, 18 SCt 706 
37 L. ed. 573; Roberts v. Paducah, 98. 
Fed. 62; Detroit v. Engel, 207 Mich. 
106, 173 NW 647; Tyler .v.. Jester; 
(Civ. A.) 74 SW 359 [aff 97 Tex. 344, 
78 SW 1058] (notes for existing in- 
debtedness). 

28. Edminson v. Abilene, 7 Kan. 
A, 305, 54 P 568; Paterson v. Barnet, 
46 N. J. L. 62; Tyler v. Tyler Bidg., 
etc., Assoc., 99 Tex. 6, 86 SW 1750 
(funding bonds). 

29. Waterous Engine Co. v. Ca- 
pero), 52 Ont. L. 247, [1923] 3 Dom 
LR 575. 
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as such®° and on its face purports to be such,** even 
though it does not contain the words ‘‘be it re- 
solved’’8? or the word ‘‘resolution.’’* It is held 
that a resolution adopted by a city council by the 
same vote which is necessary for the adoption of an 
ordinance has the same force and effect as if in the 
form of an ordinance.** Where the unanimous con- 
sent of the board of aldermen is not required by 
either charter or statute, bonds may be issued upon 
approval by a majority of a quorum.*° Where an 
election on the question of issuing bonds 1s not nec- 
essary,°° all the municipal legislation necessary to 
authorize the issuance of bonds may be contained in 
one ordinance.*’ ' 

Time of passage. An ordinance or resolution au- 
thorizing the issuance of bonds to pay for improve- 
ments, or the city’s share of the cost thereof, may 
be passed before the final order for the improve- 
ment is approved by the mayor**® and published,*® 

or, under some statutes, even before the passage 
of a resolution declaring the necessity for the im- 
provement.*® The preliminary ordinance provided 
for by some statutes may be passed on the same 
day it is introduced.** 

Notice, publication, and recording. Some charters 
or statutes require the giving of notice prior to the 
enactment of an ordinance providing for the issu- 
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ance of bonds;4?. but the legislature has power to 
authorize the city to issue bonds without giving 
such a notice.*% Also, some,** but not other,*® stat- 
utes or charters require the publication of an ordi- 
nance providing for the issuance of bonds. Some 
charter provisions relating to the recording of the 
ordinance have been regarded as simply directory.*® 

[§ 4165] (2) Contents. The contents of an ordi- 
nance, resolution, or by-law providing for the issu- 
ance of bonds should conform to, and comply with, 
applicable charter or statutory provisions or re- 
quirements,** but a substantial conformity or com- 
pliance is sufficient*® and the city council is not 
required*® or permitted®® to anticipate changes in 
the constitutional or statutory law of the state. 
The ordinance need not show upon its face that the 
issue will not exceed the constitutional limit of 
indebtedness,* nor need it refer specifically to the 
statute under which the proceedings are taken and 
the bonds are issued;°* and where it does purport 
to make sucha reference, an immaterial error or 
discrepancy is not fatal.®* 

Statement of purpose. When not required to do 
so by statute, the particular or specific municipal 
purpose to which the proceeds of the bonds are to 
be devoted need not be mentioned in the ordinance 
or resolution providing for their issuance.®4 An 


* [§§ 4164-4165 ‘ 


McCarthy v. McElvaney, (Tex. 


30. 
i .) 182. SW 1181. 
Sie. aiceartr vy. McElvaney, su- 


pr32. McCarthy v. EcElvaney, Ssu- 
pr . McCarthy v. McElvaney, su- 
pra 


‘34, Kline v. Streator, 78 Ill, A. 42. 
=9 Le Roy v. Blizabeth City, 166 
N. C. 93, 81 SE 1072. hice 
36. WNecessity of election see intra 
4167. 
erin: election or submitting 
a hep ‘by préinapes, resolnior: or 
infra § 4 ‘ 
SE er egaon vy, Krinn, 98 Oh, St. 1, 


221. ; 
x NE ilies vy; St. Paul, 123 Minn. 


. Heffner v. Toledo, 75 Oh. St. 

413 80 NE 8 eames Cir. Ct. Nes, 
ir, - F 
s a Oporbe v. Modesto, 104 Cal. 515, 
00. ‘ 

rk Pearenen v. Goodland, 97 Kan. 
129, 154 P 265; Griffith. v. Vicksburg, 
102 Miss. 1, 58 S 781. 

[a] Publication held sufficient.— 
L. (1913) ¢ 124 § 4, requiring» notice 
‘for three consecutive weeks” pre- 
ceding the enactment of a bond ordi- 
nance, is sufficiently complied with 
by one publication in each of three 
consecutive weeks. Hartzler v. Good- 
land, 97 Kan. 129, 154 P 265. 


[b] Issuance and publication of 


lamation required.—Carville  v. 
McBride, 45 Nev, 305, 202 P 802. _— 
43. Griffith v. Vicksburg, 102 Miss. 
81. 
pas O Muraresns Gates, 208 Fed. 101, 
125 CCA 329, LRAI915A 910 (Colo- 
do statute). 
ial Publication held suffiicent.— 
Tglehart v. Dawson Springs, 148 Ky. 
140, 136 SW 210. ‘ 

45. Amey v. Allegheny City, 24 
How. (U. S.) 364, 16 L. ed. 614 (char- 
oe Allen v, Davenport, 107 Iowa 
90, 77 NW 5382. 

47. Canandaigua v. Hayes, 90 App. 
Div. 336, 85 NYS 488; McAndrew v. 
Dunmore Borough, 245 Pa. 101, 91 A 
237; Pritchard v. Wakefield, 24 Que. 
Super. 100; In re Edmonton By-Law, 
4 Terr, L. 450, 21 CanLTOccNotes 
100. 

[a] Time of payment.—(1) Under 
Act May 12, 1911 (P. L. p 288), and 


Act June 15, 1911 (PB. L. p 971), re- 
quiring that bonds for street im- 
provements shall be payable in five 
years, an ordinance authorizing bonds 
payable “at any- time within six years 
from their respective dates” is void. 
McAndrew vy. Dunmore Borough, 245 
Pa, 101, 91 A 287. (2) Likewise a 
by-law is invalid where it provides 
for the postponement of the pay- 
ment of the principal to the end of 
the term over which the debentures 
run, instead of providing for the pay- 
ment of the principal in equal install- 
ments, as required by statute. In re 
Edmonton By-Law, 4 Terr. L. 450, 21 
CanLTOceNotes 100, 

[b] Contents held not at variance 
with statute.—Bond v. Baltimore, 118 
Md. 159, 84 :A. 258. 

48. McCarthy y. McElvaney, (Tex. 
Civ. A.) 182 SW 1181. And see cases 
infra this note. 

[a] The language of an ordi- 
nance which does not follow the 
exact language of the statute but has 
the same meaning is sufficient. State 
v. Gordon, 233 Mo. 383, 135 SW 929; 
McCarthy v, McElvaney, (Tex. Civ. 
A,) 182 SW 1181. 

[b] Prescribing form and _ con- 
tents of bonds.—(1) A charter re- 
quirement that an ordinance for the 
issuance of bonds to cover the cost 
of a street improvement. shall pre- 
scribe their form and may provide 
that the entire issue shall be paid 
to the contractor is sufficiently com- 
plied with, where a contract provid- 
ing for delivering to the contractor 
the entire issue of bonds was made 
prior to the passage of the ordinance 
approving the assessment roll, and 
the bonds conformed to a general 
ordinance prescribing the form of all 
local improvement bonds, which was 
in force at the time the contract was 
entered into. Jones v. Seattle, 19 
Wash. 669, 538 P 1105.--(2)) A resolu- 
tion need not copy the proposed 
bonds in full; but it is sufficient to 
specify that the bonds shall be issued 
to represent the cost of the proposed 
improvement, and shall be serial, 
specifying terms, time of payment, 
and interest, which description is to 
be construed in connection with the 
positive requirements of the stat- 
ute concerning the form and con- 
tents of the bonds. Chase v. Trout, 
146 Cal. 350, 80 P 81. 

[ec] Maximum amount of bonds: or 


rate of interest.—(1) An ordinance 
authorizing the issuance of bonds in 
an amount not to exceed a specified 
Sum is equivalent, in legal effect, to 
fixing the amount of the bonds at 
such sum. Fishblatt v. Atlantic 
Citys 785 Ni akewle 134007300 Aton [aff 
80 N. J. L. 269, 78 A 217]; Knight v. 
West Union, 45 W. Va. 194, 32 SB 
168. (2) Likewise, a statute requir- 
ing the ordinance to provide the rate 
of interest is satisfied by fixing a 
definite maximum rate. Hunter vy, 
Louisville, 204 Ky. 562, 271 Sw 690; 
pont v. Baltimore, 118 Md. 159, 84 A 


49. Link vy. Karb, 89 Oh. St. 

104 NE 632. Pilea 
oer ok ae Karb, supra. 

4 leveland v. Spartanbur 4 

S.C. 83, 31 SE 87i. ie 

[a] In Ontario see Ward vy. Wel- 
land, 31 Ont. 303, 20 CanL'TOceNotes 
9 (construing Municipal Act [Rev. 
she 423] §§ 384 $100 685 (2)). 

ia ivermore vy, illville, 85 > 

J. L. 655, 90 A 380. ~ 
la] Where there is any legisla- 
tion permitting a city bond issue for 
an electric public lighting System, a 
city may rely on it, without speci- 
fically referring thereto in the ordi- 
paige Pee for icone of the 
onds. ivermore v. Millville, 8 i 
J. L. 655, 90 A 380. e pemt 

53. See cases infra this note. 

[a] Thus (1) where the statute 
under which the proceedings are 
taken and the bonds are issued has 
been amended, the fact that the ordi- 
nance authorizing the issuance of the 
bonds refers to the statute but not 
the amendment thereof does not nul- 
lify the bonds. Marr y. Southern 
California Gas Co., 198 Cal. 278, 245 
P 178 (the recital is only a declara- 
tion that the proceedings are taken 
and bonds issued under a statute as 
it exists at the time of the taking of 
the proceedings and the issuance of 
the bonds).' (2) It is immaterial that 
an ordinance provides for the issu- 
ance of bonds by the city in accord- 
ance with the requirements of its 
charter, instead of in accordance with 
the requirements of a statute, where 
the requirements of the charter and 
statute are identical. Griffith v. 
Vicksburg, 102 Miss. 1, 58 S 781. 

54 Perry v. Panama City, 67 Fla. 
285, 65 S 6; Bew v. Ventnor City, 81 
N. J. L. 207, 80 A 28. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~§§ 4165-4166] 


ordinance authorizing the issuance of bonds to de- ' 
fray the cost of constructing waterworks and con- 
necting sewers is not void as the adoption of a 
double proposition by a single vote of the council, 
where it may fairly be assumed that there is only 
a single scheme including connecting sewers as a 


part of it.55 


[§ 4166] c. Petition or Consent of Taxpayers or 
In the absence of constitutional 
restrictions, municipal corporations may be,°" and | 
sometimes are,°® empowered to issue bonds without 
any petition from, or consent or approval by, tax- 


Property Owners.°°® 


[a] All purposes authorized by 
statute.— A resolution authorizing 
the issuance of bonds and limiting 
the use of the proceeds to the pur- 
poses authorized by a particular stat- 
ute, without determining a _ specific 
purpose, within the statutory limita- 
tion, to which the proceeds shall be 
devoted, is unobjectionable. Bew v. 
Ventnor City, 81 N. J. L. 207, 80 A 28. 

{b] A misrecital, in the preamble 
of the ordinance, of the date of the 
judgments to be funded by the bonds 
is not fatal where the proceedings 
establish the identity of the judg- 
ments and a minute description of 
the several judgments making up the 
judgment indebtedness is not mate- 
rial. State v. Hackman, 287 Mo. 156, 
229 SW 1082. ; 

55. Borner v. Prescott, 150 Wis. 
197, 186 NW 552. 

56. Petition or application for 
election see infra § 4169. 


57. Mich.—Muskegon vy. Gow, 94 
Mich. 453, 54 NW 170. 

Minn.—Jewell v. Weed, 18 Minn. 
272. 

Mont.—Hotchkiss v. Marion, 12 
Mont. 218, 29 P 821. 

Or.—Klamath Falls v. Sachs, 35 


Or. 325, 57 P 329, 76 AmSR 501. 

S. C—McCreight v. Camden, 49 S. 
C. 78, 26 SEH. 984. 

Wash.—Murry v.. Faye, 2 Wash. 
352, 26 P 533; Rehmke v. Goodwin, 2 
Wash. 676, 27 P 473. 

58. Sanborn v. Boulder, 74 Colo. 
358, 221 P 1077 (bonds for improve- 
ments, without approval of frontage 
owners); Clark v. Noblesville, 44 Ind. 
83 (bonds for schoolhouses). 

59. Williams v. Duanesburgh, 66 
N.-¥> 128. 

60... Williams v. 
pra. 

61. U. S.—Whiting .v..: Potter, 2 
Fed. 517, 18 Blatchf. 165. 

Kan.—State v. Kansas City, 60 
Kan. 518,57 P,; 118. 

N. J.—Biddle v. Riverton, 58 N. J. 
( 289, 33 A 279, 

N. Y.—Springport v. Teutonia Sav. 
Bank, 75 N. Y. 897; Peo. v. Hutton, 18 


Duanesburgh, su- 


Hun 116. 
N. C.—-Brown v. Hillsboro, 185 N. 
Cc. 868, 117'SE 41. 


Wis.—State v. Tomahawk, 96 Wis. 
73, 71 NW 86. 

[a] The petition need not precede 
the ordinance, but only the actual is- 
suance of the bonds. Brown y. Hills- 
boro, 185 N. C. 368, 117 SE 41. 

62. Phelps v. Lewiston, 19 F. Cas. 
No. 11,076, 15 Blatchf. 1381; Whiting 
v. Potter, 2 Fed. 517, 18 Blatchf. 165; 
Horton v. Thompson, 71 N. Y. 513 
[rev 7 Hun 452]; Peo. v. Suffern, 68 
N.Y. 321 [aff 6 Hun 304]; Peo.-y. 
Brown, 55 N. Y. 180; Peo. v. Spencer, 
55 N. Y. 1; Peo. v. Hulburt, 46 N. Y. 
110 [rev 59 Barb. 446]; Peo. v. Hut- 
ton, 18 Hun (N. Y.) 116; Angel v. 
Hume, :17- Hun (N: Y.) 374; Peo, v. 
Hughitt, 5 Lans. (N. Y.) 89. 

[a]: Several petitions.—In_ pro- 
ceedings to bond a municipality in 
aid of a railroad, several petitions 
for the issuance of bonds may be 
signed and presented to the county 
judge at different times. Peo. v. 
Hughitt, 5 Lans. (N. Y.) 89. : 

63. Horton v. Thompson, 71 N. Y. 
513 [rev 7 Hun 452]; Duanesburgh v.. 
Jenkins, 46 Barb. 294, 40 Barb. 574 
[aff 57.N..¥. A77). - 
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payers or property owners. On the other hand, the 
legislature may determine what measure of consent 
of taxpayers shall be required,®? and in what form 
it shall be expressed ;°° and sometimes a petition or 
consent in writing is, or at times has been, required 
by law as a prerequisite to the issuance. of munici- 


pal bonds,®*! or at least bonds in aid of a railroad 


company.°? 


64. Solon v. Williamsburgh Sav. 
Bank,? 114-5 NF Ys) 122: 20) SN 9168; 
Wellsborough v. New York, etc., R. 
Co., 76 N. Y. 182; Peo. v. Spencer, 55 
N. Y. 1; Peo. v. Hulburt, 46 N. Y. 110 
[rev 59 Barb. 446]; Angel v. Hume, 
ee ELUM CNS es)! 3.7/4 

[a] Statements as to railroad 
aided.—(1) A petition for the issu- 
ance of railroad bonds must desig- 
nate the railroad company for whose 
benefit the bonds are to be issued 
(Horton v. Thompson, 71 N. Y. 513; 
Peo, v. Franklin, 5 Lans. (N. Y.) 129). 
(2) and must state that such railroad 
is an existing incorporated company 
(Peo. v. Franklin, supra) (3) in the 
state (Peo. v. Spencer, 55 N. Y. 13 
ees of Graham, 43 HowPr (N. Y.) 

[b] Expression as to investment 
of proceeds.—(1) The expression of a 
desire by some of the petitioners for 
the issuance of railroad aid bonds, 
that the proceeds thereof should. be 
invested in first mortgage bonds of 
the railroad, does not render the pe- 
tition insufficient or informal. Peo. 
v. Hughitt, 5 Lans. (N. Y.), 89. ....(2) 
A desire expressed in a petition. by- 
taxpayers, for authority to bond a 
municipality, that the bonds be in- 
vested in stock of a railroad com- 
pany, iS within the statute authoriz- 
ing the expression of a desire that 
the bonds or the proceeds be so in- 
vested, and the variance does not 
affect the jurisdictional character of 
the petition. Cherry Creek v. Becker, 
dapae 514 [aff 123 N. Y, 161, 25 NE 

{c] Statement as to majority of 
taxpayers.—(1) A _ petition to the 
county judge under L. (1871) c 925, 
for bonding a town in aid of a rail- 
road, must set forth that the peti- 
tioners are a majority of the tax- 
payers of the town, appearing on the 
Jast preceding assesSment roll, not 
including those “taxed for dogs or 
highways only.’ An averment that 
they are a majority and that their 
names appear on the last preceding 
assessment roll is insufficient. Rich 
v. Mentz, 134 U. S. 682, 10 SCt 610, 33 
L. ed. 1074 [Laff 19 Fed. 725, and rev 
18 Fed. 52, 21 Blatchf. 492]; Clarke 
v. Northampton, 120 Fed. 661, 57 CCA 
123; Mentz v. Cook, 108 N. Y. 504, 15 
NE 541; Wellsborough v. New York, 
EtG. Ri CO. 00 Nn veoh O25, Strane Vs 
Cook, 47 Hun 46,14 NYSt 150. Contra 
Chandler v. Attica, 18 Fed. 299, 21 
Blatchf. 499, (2) Statement held suf- 
ficient. Solon v. Williamsburgh Say. 
Bank, 114. N. Y, 122, 21 NE 168. 

65.. Peo, v. Hulburt, 46 N, Y. 110 
[rev 59 Barb. 446]. 

{a] Signature by petitioner.—Un- 
der L. (1869) c 907, relating to mu- 
nicipal aid for railroads, the peti- 
tioner must either subscribe the peti- 
tion himself or his name must be 
subscribed by some other person by 
his direction and in his presence. 
Peo. v. Hulburt, 46 N. Y. 110; Peo. v. 
Smith, 45. N. Y. 772; Peo. v. Peck, 4 


Lans. (N. Y.) 528, 62 Barb, 542, 42 
HowPr 425, 
[b] Where a trustee signs a peti- 


tion in favor of the issuing of rail-. 


road aid bonds, in his representative) 
capacity, his authority to .represent 


and bind the estate of his beneficiary) 
‘must. be shown affirmatively, Peo. vy, 
I Hulburt, 46 N. Y, 110, 


In cases coming within a statute im- 
posing such a condition precedent, a petition or 
written consent,°* containing the requisite state- 
ments, recitals, or averments,** and signed® by the 
number of persons required,°® who possess the pre- 


[c] Where the name of a corpora- 
tion (1) appears on the petition for 
railroad aid bonds, its. carporate ex- 
istence, the authority of those sign- 
ing it, and that the corporation is 
solvent, must be proved. Peo. v, Hul- 
burt, 46 N. Y¥. 110. (2) The power of 
a corporation, asa taxable inhabitant 
of a town, to eonsent. to the bonding 
of the town for the construction of a 
railroad through it must be shown in 
the acknowledgment of an instru- 
ment giving such consent, which is 
to be acknowledged like deeds. Peo. 
Bag hey of rK? Thomps. & C. (N.: Y-) 

[d] .Signatures procured by mis- 
representation. — Where a taxpayer 
was induced to sign a petition for 
the issuance of railroad::aid bonds 
by misrepresentation as to the nature 
of. the instrument signed or as to the 
company being benefited, and had no 
opportunity to inform himself as to 
its contents, his signature is invalid. 


ae v. Franklin, 5 Lans. (N.. Y.) 
[e] Signatures obtained by bribes. 


—Signatures of taxpayers to a peti- 
tion for the issuance of railroad aid 
bonds are valid, although induced by 
payments in the nature of bribes. 
ple v.. Franklin; .5 \Lans;. (N.. Y.) 

66. Peo. v. Hughitt, 5 Lans. (N- 
Y.) 89; Venice vy. Breed, 65 Barb. (N. 


Y.) 597, 1 Thomps. & C. 1380; Peo. 
Ry Me taster, 10 AbbPrNS (N. \Y.) 


[a] _In ascertaining the number of 
freeholders so as to determine nu- 
merically whether a petition for rail- 
road aid bonds is signed by a major- 
ity of the resident freeholders, all 
persons resident within the munici- 
pality and owning a freehold interest 
in land therein must be counted. 
ches v. Kokomo, 108 Ind. 74, 8 NE 

[b] The last assessment roll is 
resorted to under some statutes for 
the purpose of ascertaining the num- 
ber and names of the taxpayers and 
the amounts assessed. Phelps. v. 
Lewiston, 19 F. Cas. No. 11,076, 15 
Blatchf, 131; Biddle v. Riverton, 58 
N. J. L. 289, 33 A 279; Peo. v. Hughitt, 
5 Lans, (N..Y.). 89. 

[ec] Petitioner who has. sold his 
property after assessment of the tax 
is to be counted. Peo. v. Franklin, 5 
Lans., (N.UY:) 129% 

[d] Guardian or trustee—<A per- 
Son assessed individually and also as 
guardian or trustee must be counted 
but once in ascertaining whether a 
majority of taxpayers have signed_a 


petition. Peo. v. Franklin, 5 Lans. 
CNG LY): ick 29: 
[e] Persons representing estates 


of deceased persons are not counted 
as taxpayers. Peo. v. Franklin, 5 
Lans., GN. Y.) 429: 

[f] Joint owners.—(1) In ascer- 
taining whether a majority of the 
taxpayers whose names are on the 
last assessment roll have consented 
to bond the town for railroad pur- 
poses, joint owners of property are 
to be counted separately. Peo, v. 
Franklin, 5 Lans. (N, Y.) 129. (2) 
Joint owners, when taxed as a part- 
nership, are to be regarded as one 
taxpayer only. Peo. v. Peck, 4 Lans. 
ie Y.) 528, 62 Barb, 545, 42 HowPr 
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scribed qualifications,®? must be presented,®* or, 
if so required, must be filed and recorded,®® and 
unless the statutory requirements are complied with, 
the bonds issued will be void,”® at least in the hands 
‘of those to whom they are issued,” and may be even 
in the hands of bona fide holders.*? 
ditions to the signatures to a petition for the issue 
of railroad bonds does not necessarily vitiate it.7* 

Withdrawal of assent. In some,’ but not other,”® 
jurisdictions, persons who have signed a petition 
for, or consent to, the issuance of municipal bonds 
may withdraw their names therefrom at any time 
before a determination has been reached by the offi- 
cer or board whose duty it is to pass upon such 


petition or consent. 
Petition in opposition. 


taxpayers opposing the issue.77 
Compliance with petition. 


67. Chilton v. Gratton, 82 Fed, 873 
[aff 97 Fed. 145, 38 CCA 84]; Hamil- 
ton v. Detroit, 85 Minn. 83, 88 NW 
419; Cummings v. Hyatt, 54 Nebr. 35, 
74 NW 411; Starin v. Genoa, 23 N. Y. 
439; Peo. v. Oliver, 1 Thomps. & C. 
CNi YY.) 670: 

[a] A married woman who holds 
lands in fee is a freeholder within a 
statute prescribing that the signers 
of a petition shall be freeholders. 
Cummings v. Hyatt, 54 Nebr. 35, 74 
NW 411. 

68. Craig v. Andes, 93'N. Y. 405. 

69. Essex County R. Co. y. Lunen- 
burgh, 49 Vt. 143. 

70. Mentz v, Cook, 108 N. Y. 504, 
15 NE 541; Peo. v. Hulburt, 46 N. Y. 
110 [rev 59 Barb. 446]; Starin v. 
‘Genoa, 23 N. Y. 439; Duanesburgh v. 
Jenkins, 46 Barb, 294 [aff 57 N. Y. 
177], 40 Barb. 574; Venice v. Breed, 
65 Barb. (N. Y.) 597, 1 Thomps, & C. 
1 


71. Angel v. Hume, 17 Hun (N. 
Y.) 374; Duanesburgh v. Jenkins, 40 
Barp.PeN. Vo) S74. E 

72. Venice v. Woodruff, 62°N. Y. 
462, 20 AmR 495. 

73. Andes v. Ely, 158'U. S. 312, 15 
Sct 954,°39 L. ed. 996 [disappr Craig 
v. Andes, 93 N. Y. 405]; Peo. v. Hut- 
ton, 26") En” (ON, PTY.) Less (Cherry. 
Creek v. Becker, 2 NYS 514 [aff 123 
N. Y. 161, 25 NE 369]. 

[a] By statute (1) a petition for 
issuing railroad aid bonds may be 
either absolute or conditional, Cherry 
Creek v. Becker, 2 NYS 514 [aff 123 
N. Y..161, 25 NE 369]. (2) Under an 
earlier statute the rule was other- 
wise. Craig v. Andes, 93 N. Y. 405. 

74, Biddle v. Riverton, 58 N. J. L. 
989. 38 A 279; Peo. v. Sawyer, 52 N. 
Y. 296 [overr Matter of Greene Tax- 
payers, 38 HowPr (N. Y.) 515]; Peo. 
v. Hatch, 65 Barb. (N. Y.) 480, 1 
Thomps. & C. 113; Peo. v. Deyoe, 2 
Thomps. & C, (N. Y.) 142. Contra 
Peo. v. Peck, 4 Lans. (N. Y.) 529, 62 
Barb. 545, 42’ HowPr 425; Peo. v. 
Henshaw, 61 Barb. (N, Y.) 409. 

fa] Filing revocation of consent. 
—Written revocations of consent need 
not be filed in the town or county 
elerk’s office. It is sufficient if they 
are delivered to the assessors while 
‘the consents are before them, and be- 
_'fore they have been acted upon. 
Springport vy. Teutonia’Sav. Bank, 84 
WN. Y. 403. ‘ i 

75. North Bennington First Nat. 
Bank vy. Dorset, 9 F. Cas, No. 4,808, 
16 Blatchf. 62 (Vermont statute). 

76. State v. Evans, 197 Ind. 656, 
150 NE 788. 


77. State v. Evans, supra. 


78.. Kokomo v. State, 57 Ind, 152. 
79. See cases infra notes 81, 88-90. 
80. See statutory provisions, 

81. See constitutional, statutory, 


Some statutes provide 
for the filing, within a specified number of days 
after an order for a bond issue,”® of a petition by 


Under some statutes 
relating to the issuance of bonds as a donation to 


MUNICIPAL CORPORATIONS 


Attaching con- 


[§§ 4166-4167 


a railroad company, it is the absolute duty of the 
council, upon the presentation of a proper peti- 
tion of a majority of freeholders, to comply with 
the petition by issuing the bonds requested.’® 

_[§ 4167] d. Election—(1) Necessity or Propriety 
— (a) In General. 
of the submission to, and approval by, the elec- 
tors of a proposition to issue municipal bonds, it 
should be borne in mind that many constitutional, 
statutory, or charter provisions requiring or dis- 
pensing with such submission and approval are 
applicable only to bonds issued for particular pur- 
poses;79 that sometimes a statute bearing on the 
subject is applicable only to a particular munici- 


In considering the necessity 


pality or class of municipalities;®° and that a char- 


ter provision is of course applicable only to the 
particular municipality. 
municipal bonds is authorized only when the propo- 


Where the issuance of 


sition has been submitted to, and approved by, 


and charter provisions. 

[a] Authority as equivalent to re- 
quirement.—‘‘Where a legislature con- 
fers power upon a municipal corpora- 
tion to submit the question of a 
bond issue... to the voters of a 
municipality, and the statute is still 
in effect, it is equivalent to a legis- 
lative declaration and requirement 
that the sense of the voters shall be 
had before the undertaking is en- 
tered upon.” Ellison v. Williamston, 
152 N. C, 147, 148, 67 SE 255. 

{b] Requirement imposed by char- 
ter or statute, but not by constitu- 
tion.—‘‘While there is no constitu- 
tional inhibition, however, on the is- 
suance of these bonds, the authori- 
ties with us are to the effect that 
when the charter of a municipality, 
or general or special legislation ap- 
plicable to the question, requires or 
provides that a proposition to incur 
an indebtedness or issue bonds for a 
given purpose shall be submitted to 
the voters of a town for their ap~- 
proval, this will amount to a statu- 
tory restriction, and such indebted- 
ness shall not be incurred unless the 
measure has been sanctioned and ap- 
proved by the voters, according to 
the provisions of the statute.’’ Hen- 
dersonville v. Webb, 148° N. C. 120, 
123, 61 SE 670. 

{[c] “The object of the legislation 
in requiring an issue of bonds and a 
proposal for the construction of 
water works in boroughs to be sub- 
mitted to the voters for their ap- 
proval must have been to secure in- 
telligent action by those who would 
be responsible for and burdened with 
the cost of the improvement,” Wil- 
son v. Collingswood, 81 N. J, L. 634, 
635, .80 A “335. 

fd] Bonds for particular purpose. 
—Under some constitutional, statu- 
tory, or charter provisions, the ques- 
tion of issuance must be submitted 
to the voters for approval where it is 
proposed to issue bonds for: (1) A 
public improvement. Warsaw vy. Ma- 
lone, 159 N. C. 578,°75 SE 1011 (deal- 
ing with a statute applicable only to 
one town and holding a bridge to be 
a public improvement within the 
meaning thereof). (2) An improve- 
ment where the cost thereof is to be 
borne by the city and paid for by 
general taxation. Byrns vy. Moscow, 
21 Ida, 398, 121 P 1084; Peo. v. Cleve- 
land, etc., R. Co., 300 Ill. 368, 133 NE 
255. (8) Public utilities to be paid 
for by general taxation. Sanborn vy. 
Boulder, 74 Colo. 358, 221 P 1077. 
(4) A lighting plant. Cooper v. Mid- 
dletown, 56 Ind. A. 374, 105 NE 393; 
Robinson v. Goldsboro, 135 N. C. 382, 
47 SE 462; Wadsworth vy. Concord, 
133 N. C. 587, 45 SE 948. (5) The 
lighting of public streets. Fowler vy. 


the voters of the municipality,’ the holding of 
an election,** conducted as prescribed by stat- 


Fountain Inn, 90 S. C. 352, 73 SE 626 
(deeming a contract to light public 
streets for a term of years to be in 
the nature of a bonded debt within 
the meaning of a constitutional pro- 
vision). (6) Incinerator. Pulte v. 
Keel, (Tex. Civ. A.) 297 SW 241. 
{e] “Interest-bearing time -war- 
rants” have been held “bonds” re- 
quiring approval by an_ election. 
rate v. Keel, (Tex. Civ. A:) 297 SW 


{f] Local improvement district 
bonds.—A charter provision that “no 
bond issue shall be made without a 
vote of the qualified electors of the 
city who are taxpayers under the 
law, authorizing such issue,” is not 
limited to general municipal bonds, 
which are obligations of the entire 
city, to be paid for out of funds 
raised by taxation under a general 
levy, but includes local improve- 
ment district bonds. Deter v. Delta, 
73 Colo, 589, 217 P 67 (the language 
“no bond issue” is sufficient to in- 
clude locai improvement district 
bonds; a constitutional provision re- 
fers to bonds and other obligations 
of local improvement districts as 
municipal obligations; and the guar- 
anty of the city of local improvement 
bonds makes them contingent liabili- 
ties of the city). 

(g]- Bonds in excess of limitation. 
—Where a municipal corporation pro- 
poses to issue bonds in excess of the 
limitation named in Gen. Code 8§ 
3940, 3941, the question must be sub- 
mitted to the electors. Heffner vy. 
Krinn, 98 Oh. St. 1, 120 NE 221. 

Particular matters to be included 
in proposition submitted see infra §§ 
4172-4176. 

82. Ala.—Coleman vy. Eutaw, 157 
Ala. 327, 47 S708. 
gaqnetaee Dorado v. Jacobs, 294 SW 

Cal.—Santa Cruz Water Co, v. 
Kron, 74 Cal. 222,:15 P 772. 

Colo.—Deter v. Delta, 73 Colo. 589, 
Ben Or, 

Dak.—Terr. v. Steele, 4 Dak. 78, 23 
NW 91. 

Fla.—Middleton v. St. Augustine, 
ae Fla. 287, 29 S 421, 89 AmSR 

Ga,—Shinall v. Cartersville, 144 Ga. 
219, 87 SE 290; Adams v. Rome, 59 
Ga. 765. ; 

Ida.—Byrns v. Moscow, 21 Ida. 398, 
121 P 1034. 

Tll.— Peo. v. Cleveland, ete, R. Co., 
300 Till. 868, 188 NE 255; Peo. v. N.\ J. 
Sandberg Co., 282 Tll. 245, 118 NE 
469; Locke v. Davison, 111 Tll. 19; 
Force v. Batavia, 61 Ill. 99. 

Ind.—Cooper v. Middletown, 56 Ind. 
A. 374, 105 NE 393. 


Iowa.—Lee Electric Co. v. Corning, 


199 Iowa 680, 202 NW 585. 
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For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number, | 


§ 4167] 


ute,°? and the assent of the number of voters 


required thereby,®* are necessary 
of the bonds. 


applicable requirements.*® 


The assent or approval of the elec- 
torate is not considered to have been obtained un- 
less there has been a substantial compliance with 
Conversely, a substan- 
tial compliance in fact with applicable provisions 
is sufficient,8° even though the proceedings pur- 
port to have been taken under other provisions.®* 
Particular municipal bonds or debentures may be 


MUNICIPAL CORPORATIONS 


to the validity 


issued without submission of the question of their 


Kan.—Lewis v. Bourbon County, 
12 Kan. 186. 

Ky.—Percival v. Covington, 191 Ky. 
337, 230 SW 300; Covington v. Mc- 
Kenna, 36 SW 518, 18 KyL 288. 

La.—Gooch v. Patterson, 126 La. 
397, 52 S 555. 


Md.—Cumberland v. Magruder, 34 
Md. 381. 
Mich.—Spitzer v. Blanchard, 82 


Mich. 234, 46 NW 400. 

Minn.—Roe v. Duluth, 153 Minn. 
68, 189 NW 429; Elgin v. Winona, 
ete., R. Co., 36 Minn. 517, 32 NW 749 
[aff 143 U. S. 371, 12 SCt 530, 36 L. 
ed. 191]; Plainview v. Winona, etc., 
R. Co., 36 Minn. 505, 832 NW_ 745; 
Harrington v. Plainview, 27 Minn. 


224, 6 NW 777; Warsop v. Hastings, | 


22 Minn. 437; Hodgman v. Chicago, 
etc., R. Co., 20 Minn. 48. 

Miss.—Heidelberg v. Batson, 119 
Miss. 510, 81 S 225; Sick v. Bay St. 
Louis, 113 Miss. 175, 74 S 272. : 
Q Mo.—Carpenter v. Lathrop, 51 Mo. 

83. 

Mont.—Carlson vy. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 1233. 

Nebr.—Rasp v. Omaha, 113 Nebr. 
463, 203 NW 588. 

N. J.—Mittag v. Park Ridge, 61 N. 
Dep Leia a8 Aulthog: 

N. M.—Albuquerque vy. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, 5 
ATR 529. 

N. Y.—Horton v. Thompson, 71 N. 
Y. 513: Peo. v. Batchellor, 53 N. Y. 
128, 13 AmR 480; Dodge v. Platte 
County, 16 Hun 285 [rev on other 
grounds 82 N. Y. 218]; Matter of Le 
Roy, 23 Misc. 53, 50 NYS 611; Scott 
v. Twombly, 20 Mise. 652, 46 NYS 
1084. 

N. C.—Warsaw v. Malone, 159 N. C. 
573, 75 SE 1011; Ellison y. Williams- 
ton, 152 N. C. 147, 67 SE 255; Hender- 
sonville v. Webb, 148 N. C. 120, 61 SE 
670; McCless v. Meekins, 117 N. C. 34, 
23 SH.99) 

N. D.—Stern v. Fargo, 18 N. D. 289, 
122 NW 403, 26 LRANS 665. 

Oh.—Heffner v. Krinn, 98 Oh. St. 1, 
120 NE 221; Cincinnati v. Ferguson, 
11 OhS&CP 101, 8 OhNP 361. 

Okl.—McDougald v. Broken Bow, 
71 Okl. 231, 176 P 959. 

Or.—Riggs v. Grants Pass, 66 Or. 
266, 1384 P 776. 

Pa.—Graham y. Lebanon, 240 Pa. 
337, 87 A 567. 

S. C—Fowler v. Fountain Inn, 90 
S. GC. 352,73 SH 626: State v. Tolly, 
37 S.-C. 551, 16 SE 195. 

Ss. D.—-Hyde v. Ewert, 16 S. D. 138, 
91 NW 474. 

Tenn.—Johnson City v. Charleston, 
etc., R. Co., 100 Tenn. 138, 44 SW 670. 

Tex.—Pulte v. Keel, (Civ. A.) 297 

1 


Utah.—State v. Heber City, 36 
Utah 1, 102 P 309. 
Va.—Williamson v. Graham, 113 


Va. 449, 74 SE 393. 
Wash.—Baker v. Seattle, 2 Wash. 


576, 27 P 462. 
W. Va.—Sexton v. Lee, 100 W. Va. 


389, 130 SE 437. ‘ 
Wis.—Phillips v. Albany, 28 Wis 
340. 
Wyo.—Cheyenne y. State, 17 Wyo. 
90, 96 P_244. 


Ont.—Re Armstrong, 17 Ont. 766. 


$3, See infra § 4180. 

g4. See infra § 4179. 

g5. Percival MS Covington, 191 Ky. 
, 230 SW 300. 

ph, Rees v. Kranth, (Ky.) 120 SW 

70; Gooch v. Patterson, 126 La. 397, 

2 S 555; Albuquerque v. Water Sup- 


AO. . 


ply &Co., #242 INEM, '368); 174: PP 21% -5 
ALR 519. 

87. Gooch v. Patterson, 126 La. 
397, 52 $555. 

gs. Ala.—Sanders v. Troy, 211 
Ala. 331, 100 S 483. 

Colo.—Newton v. Ft. Collins, 78 


Colo. 380, 241 P 1114. 

Ida.—Byrns v. Moscow, 21 Ida. 398, 
121) PoOLos4, 

Ill.—Quincy v. Kemper, 304 Ill, 303, 
1386 NE 763; Hallet v. Elgin, 254 Ill. 
343, 98 NE 530; Lawrenceville v. 
Hennessey, 244 Ill. 464, 91 NE 670. 

Ky.—Bowling Green v. Kirby, 220 
Ky. 839, 295 SW 1004; Shaver v. Rice, 
209 Ky. 467, 273 SW 48; Phipps v. 
Mayfield, 194 Ky. 130, 288 SW 195. 

Mich.—Detroit v. Engel, 187 Mich. 
88, 153 NW 537; Muskegon v. Gow, 
94 Mich, 453, 54 NW 170. 

Minn.—Pike v. Marshall, 146 Minn. 
413, 178 NW 1006. 

Miss.—Green v. Hutson, 139 Miss. 
QUE OS Sed ois pc 

N. C.—MeNeill v. Whiteville, 186 
N. C. 168, 119 SE 6; Brown v. Hills- 
boro, 185 N. C. 368, 117 SE 41; Bain 
v. Goldsbora, 164 N. C. 102, 80 SE 
256; Charlotte v. American Trust Co., 
159 N. C. 388, 74 SE 1054; Murphy v. 
Webb, 156 N. C. 402, 72 SE 460. 

Oh.—State v. Dean, 95 Oh. St, 108, 
116 NE 37. 

S. D.—Gross v. Bowdle, 44 8S. D. 
132, 182 NW 629, 


Tenn.—Reed v. Athens, 146 Tenn.. 


168, 240 SW 439. 

Wash.—Shorts v. Seattle, 95 Wash. 
538, 164 P 241; Shorts v. Seattle, 95 
Wash. 531, 164 P.239, 

‘Ont.—Re Robertson, 4 OntWN 274, 
23 OntWR 325, 8 DomLR 149. 

[a] Proper corporate purpose.— 
Where the credit of a city is to be 
used for a proper city purpose and 
due authority is given by the legis- 
lature, bonds may be issued by the 
city for such purpose, without the 
submission of the matter to the vote 
of the people. Reed v. Athens, 146 
Tenn. 168, 240 SW 439; Imboden v. 
Bristol, 132 Tenn. 562, 179 SW 147. 

{b] Necessary expenses.—(1) In 
North Carolina the question of issu- 
ing municipal bonds for necessary 
expenses is not required by the con- 
stitution to be submitted to the 
voters and need not be submitted 
when not required by charter or stat- 
ute. Brown v. Hillsboro, 185 N. C. 
368, 117 SE 41; Kinston v. Security 
Trust Co., 169 N. C. 207, 85 SE 399; 
Robinson v. Goldsboro, 161 N. C. 668, 
77 SE 948; Murphy v. Webb, 156 N, 
C. 402, 72 SE 460; Raleigh Gas Light 
Co. v. Raleigh, 75 N. C. 274; Fowle v. 
Raleigh, 75 N. C. 273; Tucker v. Ra- 
leigh, 75 N. C. 267. (2) Bonds for 
necessary expenses, within the mean- 
ing of the rule, include bonds for: 
Light. Davis v. Fremont, 135 N. C. 
538, 47 SE 671. (3) Lights and water, 
Fawcett v. Mt. Airy, 134 N. C. 125, 45 
SE 1029, 101 AmSR 825, 63 LRA 87 
foverr Mayo v. Washington, 122 N. C. 
5, 29 SH 343, 40 LRA 163]. (4) Water 
and sewerage. McNeill v. Whiteville, 
186 N. C. 163, 119 SE 6; Robinson v. 
Goldsboro, 161 N. C. 668, 77 SE 948; 
Red Springs Hotel Co. v. Red Springs, 
157 N. C. 137, 72 SE 837; Murphy v. 
Webb, 156 N. C. 402, 72 SE 460; Brad- 
shaw v. High Point, 151 N. C. 517, 66 
SE 601. (5) Street improvements. 
Robinson v. Goldsboro, supra; Mur- 
phy v. Webb, supra. (6) A municipal 
abattoir. Moore v. Greensboro, 191 
N. C. 592, 182 SE 565. 
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issuance to the voters where there is no applicable 
constitutional, statutory, or charter provision re- 
quiring such submission.’® By virtue of their express 
terms or the construction placed thereon, consti- 
tutional or statutory provisions requiring the ques- 
tion of issuing municipal bonds to be submitted 
to the voters for approval are frequently held in- 
applicable to the issuance of funding or refund- 
ing bonds,®® or bonds for street or other improve- 
ments the cost of which is to be assessed against 


_ [ce] Water pbonds.—(1 In some 
instances a municipality Xe held not 
required to submit to the electors 
the question of issuing bonds for the 
purpose of supplying the municipal- 
ity and its inhabitants with water. 
Newton v. Ft. Collins, 78 Colo. 380, 
241 P 1114; State v. Dean, 95 Oh. St. 
108, 116 NE 37 (bonds for' filtration 
plant required by state board of 
health); Shorts v. Seattle, 95 Wash. 
531, 164 P 239 (bonds for extension 
of water system). See Phipps v. 
Mayfield, 194 Ky. 130, 238 SW 195 
(bonds to discharge a debt created 
by the purchase of a waterworks 
plant under a contract executed be- 
fore the adoption of the constitution, 
where such debt does not exceed the 
principal of the whole of the city’s 
debt created before the adoption of 
the constitution or require a tax levy 
in excess of the constitutional and 
SAECO, limits). (2) Water bonds 
ecessary expense see supr i 
Be ree fo oy ae eee 
onds for extension of water- 
works plant.— Bowling Green ne 
Kirby, 220 Ky. 839, 295 Sw 1004, 

[e] Limited issue by small mu- 
nicipality—Towns are within the 
proviso to L. (1920) ¢ 206 § 2, as to 
issuing bonds of municipalities, that 
in “cities” of less than twelve thou- 
sand inhabitants an issue of not more 
than thirty thousand dollars shall be 
without election, unless there is a 
photest ot een ey per cent of the 
electors. reen v. Huston, 13 
471, 104 S 171. pales ©) 

[f] City of particular class with- 
out home rule charter.—L. (1919) ¢ 
65 authorizes the city council of a 
city of the fourth class not having a 
home rule charter to contract for the 
pavement of streets and to issue cer- 
tificates of indebtedness to pay the 
cost thereof, without submitting the 
proposition of such issue to the elec- 
tors of the city for approval or re- 
jection; even though the certificates 
of indebtedness may be conceded to 
be the equivalent of bonds, the stat- 
ute is full and complete in itself and 
creates an exception to a general 
statute forbidding any municipality 
from issuing bonds without the ap- 
proval of a majority of the voters. 
Pike v. Marshall, 146 Minn, 418, 178 
NW 1006. 

89. Ida.—Hickey v. Nampa, 22 
Ida. 41, 124 P 280; Veatch v. Moscow, 
ae 3.43, 109" By 722,21); AnnCas 

Ky.—Gaulbert vy. Louisville, 97 SW 


342, 30 KyL 50. 
Weinrich, 291 Mo. 


Mo.—State v. 
461. 236 SW 872. 

Mont.—Parker v. Butte, 58 Mont. 
531, 198 . Ps 748. 

Ss. C—Jordan v. Greenville, 79 S. 
C. 436, 60 SE 973. 

[a] Thug it is held that a submis- 
sion of the question to the voters is 
not necessary where: (1) The debt 
refunded is extinguished at or prior 
to the time the refunding bonds be- 
come actual obligations of the mu- 
nicipality. State v. Weinrich, 291. Mo. 
461, 236 SW 872. (2) The bonded in- 
debtedness refunded existed at the 
time of the adoption of the consti- 
tution. Jordan v. Greenville, 79 S. C. 
436, 60 SE 973. (3) The refunding 
bonds will not create an additional 
indebtedness or liability of the mu- 
nicipality. Veatch v. Moscow, 18 Ida. 
313, 109 P 722, 21 AnnCas 1332. 
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abutting property.®° 


90. Ala.—Sanders v. Troy, 211 
Ala. 331, 100 S 483. 

Colo.—Sanborn v. Boulder, 74 Colo. 
358, 221° P L0772 2: 
Ida.—Byrns vy. Moscow, 21 Ida. 398, 
ny) ie 2 KO ees 

Tll.— Quincy v. Kemper, 304 I11. 303, 
136 NE 763 [dist’ Peo: v.' Cleveland, 
etc., 'R.°Co:, 300 Tl. 368,:1383 NE 255]; 
Hallet v: Elgin, 254 I1l.°343, 98 NE 
530. 

Ky.—Shaver v. Rice, 209 Ky. 467, 
273 SW 48. 

S:D.—Gross v.’ Bowdle, 44 S. D. 
132, 182 NW 629: 

91. -Anniston v.: Alabama Water 
Co., 207 Ala. 497, (93'S \409. 

92. Portland v. Albee, 67 Or. 221, 
135 P 516,897; Moller’ v. Galveston, 
23 Tex. Civ, A. 698,57 SW 1116. 


93. See supra text and notes 88-90. 
94. Mason v. Shawneetown, 77 Ill. 
533; Sinking Fund Comrs. \v. Ken- 


tucky Northern Bank, 1 Mete. (Ky.) 
174. 

- Effect of approval by voters of 
proposition: f : 
Including unnecessary details see in- 

fra § 4181. 

Unnecessarily submitted see infra § 

4181. 

95. Wilson v. Collingswood, 81 N. 
F172634;' 80 vA, 3361! Laff 80 Ne Io. 
626, 77 A 1033]. 

[a] Reasons for rule.—In one 
case the court, after reciting certain 
statutory provisions, -said: *‘‘These 
acts make it necessary for the bor- 
ough of Collingswood, before it can 
supply its inhabitants with water 
from the sources and in the manner 
proposed, to secure the approval of 
these two state boards. The plaintiff 
in error does not question this, but 
rests its case upon the view that that 
approval need not be secured in ad- 
vance of the election to authorize the 
construction of the works and the is- 
sue of bonds to pay therefor. We 
think otherwise. Any plan that may 
be submitted to the voters prior to 
that approval’is necessarily only a 
tentative plan, since it is open to 
either of the two state boards to re- 
ject it. The vote, therefore, instead 
of being an intelligent vote upon a 
definite plan, is necessarily merely a 
conditional vote and is subject to the 
condition that the approval of the 
state boards shall be secured... . 
The bonds were an incident of the 
scheme for water works, and if that 
scheme fails, no vote upon an issue 


of bonds would be. necessary.” Wil- 
son v. Collingswood, 81 N. J. L. 634, 
636, 80 A 835. 

96. Carlson v. Helena, 39 Mont. 


82, 102 P 39, 17 AnnCasgs 1233. 

97. Carlson v. Helena, supra. 

98. Wheeler v. Denver, 231 Fed. 8, 
145 CCA 196 [app dism 245 U. S. 626 


Also, such a provision does 
not apply to an assumption by a municipality of 
the bonds of a water company,®! nor does it apply 
to or affect bonds authorized or issued but not 
sold at the time of its adoption.% 
is not required,®* it is proper for the municipal 
authorities to submit the question of a bond issue 
to the voters of the municipality to obtain an indi- 
cation of their opinion.®* It is held that the ques- 
tion of issuing bonds for the purpose of furnishing 
a water supply to the municipality and its inhabi- 
tants should: not be submitted to the electors until 
the approval of the plans by a state board or com- 
mission is obtained as required by statute,® and, 
where the proposition is to acquire a particular 
water supply, until it is ascertained that such sup- 
ply is available®* and can be acquired for the 
amount of indebtedness to be incurred.%? 
ever, under some charter provisions it is held that 
an election on the.question of constructing a water- 
works plant is not rendered nugatory by the fail- 


‘Fla. 287, 
‘Pike v. Marshall, 146 Minn, 413, 178 
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Even where it | The legislature 


in cases where 


municipality, a 


How- 


electorate.> 


mem, 38 SCt 10 mem, 62 L. ed. 518 
mem] (charter of city and county of 
Denver). 

99. Wheeler v. Denver, supra. 

[a] Thus (1) the commission need 
not fix the date, form, and maturity 
of the bonds prior to the election, 
where the charter empowers the com- 
mission to fix such,date, form, and 
maturity without any limitation as 
to the time it shall do so, and does 
not require these matters to _ be 
stated in the proposition submitted 
to the electors. Wheeler v. Denver, 
231 Fed. 8, 145 CCA 196 [app dism 
245 U. S. 626 mem, 38, SCt. 10 mem, 
62 L. ed. 518 mem]. (2) When not 
commanded by law to do so, the com- 
mission need not. determine prior to 
the election whether the bonds shall 
be “straight, flat, 30-year bonds” or 
“call bonds.” Wheeler v. Denver, 
supra. 
1. Middleton v. St. Augustine, 42 
29 S 421, 89 AmSR 227; 


NW 1006; Burwell v. Lillington, 171 
N. C. 94, 87 SE 970; Red Springs 
Hotel Co. v. Red Springs, 157 N. C. 
HS), We kawes oes WaemSony. ve 
Graham, 113 Va. 449, 74 SE 398. 

Validity of statute authorizing 
election on issuance of bonds in aid 
of public improvements see Consti- 
tutional’ Law § 373. 

2. Burwell v. Lillington, 171 N. C. 
94, 87 SE 970; Red Springs Hotel Co. 
weet Springs, 157 N. C, 137, 72 SH 


3. Hill v. Memphis, 134 U. S, 198, 
10 SCt 562, 33 L. ed. 887 [aff 23 Fed. 
872]; Jarrolt v. Moberly, 103 U. S. 
580, 26 L. ed. 492]; Norton v. Browns- 
ville Taxing Dist., 36 Fed. 99 [aff 129 
Ws S479: 9 SCtas22, Se Is, 60. 7741. 
Gastonia vy. Citizens’ Nat. Bank, 165 
N. C. 507, 81 SE 755; Broadfoot v. 
Fayetteville, 128 N. C. 529, 39 SE 20; 
Sullivan v. Charleston, 133 S. C. 156, 
130 SE 872. 

[a] Erection of school buildings. 
—So much of Priv. L. (1913) ¢ 180 as 
authorizes, without submission to the 
electors, the issuance of city bonds 
for the erection of school buildings, 
which is not a necessary expense of a 
municipality, is invalid under a con- 
stitutional provision requiring a pop- 
ular vote in all cases except for nec- 
essary expenses, Gastonia v. Cit- 
ean Nat. Bank, 165 N. C,-.507, 81 SE 

4 Render v. Louisville, 142 Ky. 
409, 184 SW 458, 32 LRANS 580; 
Richmond Union Bank y. Oxford, 116 
N. C. 339, 21 SE 410. 

5. Fla.—Camp vy. State, 71 Fla. 
381, 72 S 488; Lasseter v. State, 67 
Fla. 240, 64 S 847; Middleton y. St. 
Augustine, 42 Fla. 287, 29 S421, 89 
AmSR 227. 


constitutional provision.? 
provision requires the submission of the question 
of issuing municipal bonds to the voters of the 
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ure of a commission to ascertain the probable cost 
of the plant,®* and determine the date, form, and 
maturity of the bonds,®® prior to the election. 


Validity of Statutory Provisions. 
has power to require an election 


on the question of issuing municipal bonds,' even 


such election is not required by 
Where a constitutional 


statute authorizing the issue of 


bonds without such submission is invalid;? but 
where the statute authorizing the issuance of bonds 
does not in terms or meaning conflict with the 
constitution, it is not invalid because it does not 
embody the constitutional provision or words of 
similar import,* and in the absence of an applicable 
constitutional provision to this effect, the legisla- 
ture has power to authorize a municipality to issue 
‘bonds without submission of the question to the 


Ida.—Veatch v. Moscow, 18 Ida. 
313,109 (PP772270 21 Ann@asi1332. 

Minn.—Pike v. Marshall, 146 Minn. 
413, 178 NW 1006. See Roe v. Du- 
luth, 153 Minn. 68, 189 NW _ 429 (rec- 
ognizing the rule but holding the 
statute in question invalid as spe- 
cial legislation). 

Miss.—Lexington v. Union Nat. 
Bank, 75 Miss. 1, 22 291. 

N. C.—Le Roy v. Elizabeth City, 
166 N. C. 93, 81 SE 1072; Gastonia 
v. Citizens’ Nat. Bank, 165 N. C, 507, 
81 SE 755; Red Springs Hotel Go. v. 
Red Springs, 157 N. C. 137, 72 SE 887. 

Tenn.—Reed vy. Athens, 146 Tenn. 
168, 240 SW 439. 

[a] Funding, refunding, or re- 
newal bonds, without submission of 
the question to the electors, may be 
authorized by the legislature where: 
(1) The indebtedness to be funded 
or refunded existed prior to the time 
the constitutional provision requiring 
a popular vote took effect. Los An- 
geles v. Teed, 112 Cal. 319, 44 P 580. 
(2) The refunding can be done to 
the profit and benefit of the munici- 
pality and without incurring any ad- 
ditional liability. Veatch v. Moscow, 
18 Ida 313, 109 P 722, 21 AnnCas 
1332. (38) The bonds to be renewed 
were authorized by vote. Lexington 
yee Nat. Bank, 75 Miss. 1, 22 S 


[b] Bonds for necessary expenses. 
—(1) The issuance of bonds for nec- 
essary municipal expenses (Red 
Springs Hotel Co. v. Red Springs, 157 
N. C. 137, 72 SE 887), (2) such as a 
market house (Le Roy v. Elizabeth 
City, 166 N. C. 98, 81 SE 1072), (8) 
streets, waterworks, sewers, and elec- 
trie lights (Gastonia v. Citizens’ Nat. 
Bank, 165 N. C. 507, 81 SE 755), (4) 
without a popular vote may be au- 
thorized by the legislature where the 
constitution of the state does not re- 
quire the question of issuing bonds 
for necessary expenses to be sub- 
mitted to the voters (see supra § 
4167 note 88 [b]). 

{[c] Bonds for street improve- 
ments.—(1) A statute providing that 
two thirds of the cost of a street im- 
provement shall be borne by abutting 
property owners, and authorizing the 
city to issue bonds for the part so 
charged to be repaid by assessments 
against adjacent property, is not in- 
valid as violating Const. art 2 § 29, 
which provides that the credit of a 
city or town shall not be given or 
loaned to, or in aid of, any person, 
company, association, or corporation, 
except by assent of three fourths of 
the qualified voters at an election, as 
the improvement, although confer- 
ring special benefits upon some prop- 
erty owners is a public one made on 
the property of the city, of which it 


‘ . —e 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ei 
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os tell 
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[§ 4169] (2) Application or Petition.® 
few statutes an application or petition by a certain 
number or proportion of electors, taxpayers, or 
freeholders is a condition precedent to the calling 
of an election on the question of issuing munici- 
The application or petition must be 
made by the persons authorized by law to make it,® 
and they must not have been induced to sign by 
false and fraudulent representations;? but the pe- 
tition need not recite that the subscribers are a 
majority of the freeholders,!® and an objection that 
the petition does not bear the requisite number 
of signatures is waived when not asserted prior 


pal bonds." 


to the holding of the eleetion.+ 


formally addressed to the officer who is to call 
the election,'? it being sufficient that he receives 
A petition to the mayor of a 
city need not be submitted by him to the city 
Where the governing statute is silent 


Ida.—Coffin vy. Richards, 6 Ida. 741,: 


and acts upon it.t 


couneil.1* 


has control and which all citizens 
may use. Reed v. Athens, 146 Tenn. 
168, 240 SW 439; Imboden v. Bristol, 
132 Tenn. 562, 179 SW 147. (2) Street 
improvement as necessary expense 
see supra note 5 [b] (3). 

6 Cross references: 

Petition for issuance of bonds see 
supra § 4166. } 

Variance between petition and propo- 
sition submitted see infra 

4171. i 

7. Iowa.—Iowa Serv. Co. v. Vil- 
lisea, 213 NW 401. : 

Ky.—Turpin v. Madison County 
Fiscal Ct., 105 Ky. 226, 48 SW 1085, 
20 KyL 1181. 

Nebr.—Hoxie v. Scott, 45 Nebr. 199, 
63 NW 3887; State v. Babcock, 21 
Nebr. 187, 31 NW_ 682. ; 

. ¥.—Oyster Bay v. Harris, 21 
App. Div. 227, 47 NYS 510. 

S. C.—Sullivan y. Charleston, 123 
Ss. G. 91, 116 SE 104; McWhirter v. 
Newberry, 47 S. C. 418, 25 SEH 216. 

Wis.—MecVichie v. Knight, 82 Wis. 
137, 51 NW 1094. 

[a] Time for filing petition.—Un- 
der a statute providing that it shall 
be the duty of the county court, “at 
the next regular term thereof” after 
receiving the required petition, to 
order an election, the petition may be 
filed at a called term of the county 
court. Turpin v. Madison County 
Fiscal Ct., 105 Ky. 226, 48 SW 1085, 
20 KyL 1131. 

8. y Berkley v. Lexington Bd. of 
Education, 58 SW 506, 22 KyL_ 6388. 

{a] Board of education.—Under 
the charter of cities of the second 
class, a board of education has no 
authority to petition the county court 
for a submission of the question of 
issuing bonds for schoolhouses to the 
voters of the city. Berkley v. Lex- 
ington Bd. of Education, 58 SW 506, 
22 Kyl 638. 

[b] A married woman may be a 
freeholder and as such authorized to 
sign a petition for an election for 
the issuance of municipal bonds. 
Cummings v. Hyatt, 54 Nebr. 35, 74 
411. 

9. Wullenwaber vv. 
Nebr. 477, 50 NW 428. 

10. Gtevielen Ms Spartanburg, 54 

PG eo) dole Oy SCL. , 
SS: Sullivan. v, Charleston, 123 8. 

. 91, 116 SE 104. < 
Ca.” Marcy v. Ohio, 17 F. Cas. No. 
9,457 [aff 18 Wall. 552, 21 L. ed. 813]. 

13. Marcy v. Ohio, supra. 

14. State v. Topeka, 68 Kan. 177, 
4 P 647. 

i‘ 15. Peo. v. Harp, 67 Ill. 62; Harby 
v. Jennings, 112 S. C. 479, 101 SH 
649. 
16. U. §$.—Alma v. Guaranty Sav. 
‘Bank, 60 Fed: 203, 8 CCA 564. 


Dunigan, 33 


» Ala.—_Ryan vy. Tuscaloosa, 155 Ala. | 


479, 46 S 638. 

We ea coat. v. Bellah, 21 Cal. A. 

Bs wks O. aQuL. 
Ga,—Shinall _v. 144 


Cartersville, 
(Ga. 219, 87 SH 290. ~ 


| lateral action. 
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Under a 
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ments.?® 


It need not be 


59° P56 2; 
Ill.— Central Illinois Public Serv. 
Co. Vv... Daylorville; 307 Tlic" 311)" 138 


| NE 623; Kline v. Streator, 78 Ill, A. 


42. 

Kan.—C. W. Smith Electric, etc., 
Co. v. Larned, 96 Kan, 33, 149 P 704. 

Ky.—Rash v. Madisonville, 148 Ky. 
154, 146 SW 386. 

La.—Simar y. Iota, 149 La. 332, 
89 S 22. 

Mo.—Bauch v. Cabool, 165 Mo, A. 
486, 148 SW 1008. 

Nebr.—State v. Marsh, 106 Nebr. 
547, 184 NW 135. 

N. D.—Kerlin v. Devils Lake, 25 N. 
ee 207, 141 NW _ 756, AnnCas1915C 

Oh.—Elyria Gas, etce., Co. v. Ely- 
ria, 57 Oh. St. 374, 49 NE 335. 

Tex.—Vernon y. Montgomery, (Civ. 
A.) 265 SW 188. 

[a] Sufficiency of compliance.— 
(1) An ordinance reciting the neces- 
sity of incurring a debt for water- 
works, and ordering that the city 
issue and sell bonds therefor with 
stated terms as to payment and in- 
terest, that an election be held at 
which a two-thirds vote should carry 
the proposition, that notice be pub- 
lished in newspapers, that the clerk 
of the county prepare ballots, and 
that on adoption of the proposition 
the council shall provide for levying 
of an annual tax sufficiently complies 
with the statute. Rash v. Madison- 
ville, 148 Ky. 154, 146 SW 386. (2) 
Call held substantially within stat- 
ute. Oxnard v. Bellah, 21 Cal. A. 33, 
130 P 701. 

17. Manhattan Co. v. Ironwood, 74 
Fed. 535, 20 CCA 642. 

[a] Delegation of power.—<An or- 
der of the board of aldermen which 
specifies the date and purpose of the 
election and directs the mayor to 
issue a proclamation calling the elec- 
tion for that time and purpose is con- 
strued not to be a delegation to the 
mayor of power to call the election. 


Bauch vy. Cabool, 165 Mo. A, 486, 148 
Sw 1003. 
{b] Change in membership of 


board.—Where the status of a mu- 
nicipality was changed from that of 
a village to that of a town, and the 
membership of its board of aldermen 
was increased from three to five, but 


'the governor’s proclamation of the 


change of status, although signed be- 


‘fore, was not recorded and published 


until after the calling of an election 
on a municipal bond issue, and the 
two new aldermen did not qualify, 


‘and the new board was not organized 


until after the calling of the elec- 


‘tion, the old board of three aldermen 
}had authority to call 


the election. 
Simar v. Iota, 149 La. 332, 89 S 22. 
{[c] The capacity of a commis- 


| sioner de facto to act with other 


commissioners in calling a bond elec- 
tion cannot be questioned in a col- 
Humphrey v. Pratt, 


sk I NW. 8; 


[44.C.3.] 1197 


on the subject, the petition need not fix the time 
when the bonds will mature.® 

[§ 4170] (3) Order for Election and Form of 
Submission or Ballot—¢a) Order or Call-for Hlec- 


The order, call, or proclamation 


for an election on the question of issuing munici- 
pal bonds must comply with statutory require- 
It is essential to the validity of the elec- 
tion that it be called by the proper officer or body? 
in the mode prescribed by law.18 Some statutes re- 
quire the election to be called by ordinance;1* 
and in the absence of such a requirement, a. call 
of the election or submission of the question by 
ordinance is proper,?°. but’ not necessary,?! it. be- 
ing sufficient to call the election or submit the 
“question by resolution,” order,?* or motion,2* with- 
out compliance with statutes prescribing the pro- 
cedure for the enactment of an ordinance.?® 
ordinance, resolution, or order directing a bond 


An 


93 Kan. 413, 144 P 197. 

18. Shinall v. Cartersville, 144 Ga. 
219, 87 SE 290. ; ; 

19. National Bank of Commerce y, 
Granada, 54 Fed. 100; 4 CCA 212; Na- 
tional Bank of Commerce.yv. Granada, 


Coma At “ A.) 265 “SW 

[a] Reason:for rule is that the 
calling of an election to pass upon 
the issuance of municipal bonds is 
purely an administrative and minis- 
terial matter; it doeS not result in 
the enactment of any law and is in 
no sense a legislative act. “Vernon v. 
beng Bath hu (Tex. Civ. A.) 265 SW 


22. U. S—Alma v. Guaranty Sav. 
Bank, 60 Fed. 203, 8 CCA 564. pang 
Ala.—Ryan v. Tuscaloosa,‘155° Ala. 
479, 46 S 6388. f EY Ee 
Ga.—Shinall v. Cartersville, 144 
Raper ne SE 290. y ) 
o.—State v. Allen, 178 Mo. ra A: 
SW 868. esi 
Nebr.—State v. Marsh, 106 Nebr. 
547, 184 NW 135; Hurd v. Fairbury, 


pate 745, 128 NW 688. 


. D.—Kerlin v. Devils Lake, 25 
hip 207, 141 NW 756, AnnCas1915C 


Oh.--Drum y. Cleveland, 13 h 
PNS. 281. rey 

[a] Vote required for passage.— 
Under some statutes the affirmative 
vote required for passage of the reso- 
lution by the council is not less than 
two thirds of all the members elected 
or appointed thereto. Heffner v. 
Krinn, '98 Oh.) Sty 1)’ 120 NB) 221. 

23. Vernon v. Montgomery, (Tex. 
Civ. A.) 265 SW 188. 

[a] Order not signed by mayor.— 
Under a statute contemplating that 
an order for any election may be 
passed notwithstanding the neglect 
of the mayor to approve thereof or 
object thereto, and providing that, if 
he neglects to do so for a longer pe- 
riod than three days after the order 
is filed in the office of the city secre- 
tary, the order shall go-into effect, 
the election is not invalidated by 
the failure of the mayor to sign 
an order ‘of the city commission 
authorizing the election where it ap- 
pears that the order was passed by 
two commissioners, the mayor not 
voting, and was filed in the office of 
the city secretary without any nota- 
tion thereon: or objection by the 
mayor and that the posted notice for 
the election Was signed by the mayor, 
Meyers v. Walker, i(Teéx. Civ. <A.) 
264 SW 314. 

24. State v. Babcock, 20 Nebr. 522, 
Vernon v. Montgomery, 
(Tex. Civ. A.) 265 SW:°188, 190: [cit 
Cyc]. ¢ i= iG pL ON |? ‘ 

25. Ryan -v. Tuscaloosa, 155 Ata: 
479; 46 USe6SSp ote wal weuss ze 7 
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election need not be published,?* unless it is so pro- 
vided by statute.2* When so required by statute, 
the ordinance, resolution, or order for the election 
should fix the date of the election?® and the man- 
ner of voting for and against the proposition sub- 
mitted;?° but, in the absence of charter or statu- 
. tory requirement, it need not appropriate money 
for the expenses of the election®® or designate the 
. newspaper in which the notice of the election is 
to be published;*! and where it provides for sub- 
mission at a general election, it need not rename 
and redesignate the judges, clerks, and voting places 
already designated for the general election.*” 

Time of taking effect. Some,®* but not other,** 
general charter or statutory provisions prescrib- 


ing the time when ordinances or resolutions shall- 


take effect are held applicable to an ordinance or 
resolution calling a municipal bond election. Where 
the time of the taking effect of the ordinance is 
prescribed by statute, it need not be stated in the 
ordinance.®> 

[§ 4171] (b) Proposal and Ballot—aa. In Gen- 
eral. The proposition submitted should comply with 
statutory requirements ;** be sufficiently definite to 
apprise the voters with substantial accuracy of 
what they are called upon to approve;** and be 
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submitted in such a way as to obtain a full and 
fair expression of the will of the voters on its 
merits.*® Within the limitations imposed by the 
foregoing requirements, the duty of determining 
the particular phraseology in which the question 
shall be submitted is cast upon the municipal au- 
thorities.2® It is sufficient if the question sub- 
mitted to the electors is the question required by 
law to be submitted,*° or if there is a substantial 
compliance with statutory formalities;*t the bonds 
cannot be held void because of a failure to submit 
some detail not required by law to be submitted,** 
nor does invalidity necessarily result from the fact 
that the ordinance submitting the proposition con- 
tains a provision conflicting with a statute but 
dealing with a matter not required by law to be 
included in the proposition submitted,** but the 
submission of improper matters is fatal where it 
tends to influence the voter in determining his 
choice upon the matter properly submitted.** Some 
statutes contemplate the submission to the voters 
of the entire ordinance,*® including matters law- 
fully, although unnecessarily, stated therein;*® but 
under other statutes and the construction placed 
thereon less particularity is required in the propo- 
sition stated in the ballot than in the ordinance ecall- 


Enactment of ordinances generally 
see supra §§ 811-825 in 43 C. J. 

26. Heilbron v. Cuthbert, 96 Ga. 
312, 23 SE 206; Cleveland, etc., R. Co. 
v. Norwalk, 22 Oh. Cir. Ct. N. S. 590, 
35 Oh. Cir. Ct. 471. Contra Johnson 
v. Elyria, 8 OhS&CP 362, 6 OhNP 372. 

27. National Bank of Commerce v. 
Granada, 48 Fed. 278 [aff 54 Fed. 100, 
4 CCA 212]; National Bank of Com- 
merce y. Granada, 44 Fed. 262; Clark 
v. Los Angeles, 160 Cal. 317, 116 P 
966; Derby v. Modesto, 104 Cal. 515, 
38 P 900; Hatfield v. Covington, 177 
Ky. 124, 197 SW 585. 

[a]. Newspaper not published on 
certain days.—(1) Where the official 
newspaper in which the ordinance is 
published is not published on a cer- 
tain day of the week, the ordinance 
need not be published on that day 
(King v..Katterjohn, 193 Ky. 359, 
236 SW 250; Hatfield v. Covington, 
177 Ky. 124, 197 SW .535), (2) but it 
must be published, during the statu- 
tory period, on all days on which the 
newspaper is published (Hatfield v. 
Covington, supra). 

[b] Black-face type.—Even if a 
statute, directing that an ordinance, 
as published, shall be preceded by 
words in black-face type describing in 
general terms the purport or charac- 
ter of the notice intended to be given, 
is applicable, yet where the ordi- 
nance is preceded by its title which 
clearly describes its purport, the fact 
that it is not printed in black-face 
type is not of sufficient importance 
to warrant a holding that the pro- 
ceedings are invalidated thereby. 
Clark v. Los Angeles, 160 Cal. 30, 116 
P 722 (not deciding whether the stat- 
ute is applicable). 

28. Heffner v. Krinn, 98 Oh. St: 1, 
120 NE 221. 


Time of election generally see in- | 


fra § 4180. 

29. Oxnard vy. Bellah, 21.Cal, A. 
33, 130.P;.701: ‘ 

[a] Sufficient compliance.—A city 
ordinance calling a bond election and 
providing that the ballots should con- 
tain the provision relative to incur- 
ring the indebtedness, and that con- 
nected therewith should be printed 
the words ‘yes’ and. “no,” clearly 
fixed the manner of voting for and 
against the proposition. Oxnard v. 
Bellah, -21 ‘Cal. »A;/38; 1380 P 701, 


30. Kansas City v. Woerishoeffer, 
249 Mo. 1, 155 SW 779. 
31. State v. Hackman, 273 Mo. 


670, 202 SW 7; Bauch v. Cabool, 165 
Mo. A. 486, 148 SW 1003. 
Notice of election generally see in- 


fra § 4178. : 

32. Central Illinois Public Serv. 
Co. v. Taylorville, 307 Ill. 311, 138 
NE 623. 


33. Shinall v. Cartersville, 144 Ga. 
219, 87 SE 290 (provision relating to 
any ordinance or resolution of any 
kind or for any purpose). 

[a] The effect of such a holding 
is that. there is no power to proceed 
under the ordinance or resolution by 
publishing notice of the election, 
opening registration books, or other- 
wise, until the time fixed by the pro- 
vision. Shinall v. Cartersville, 144 
Ga. 219, 87 SE 290? 

34 In re Validation of East Bay 
Municipal Utility Dist. Water Bonds, 
196 Cal. 725, 239 P 38; Steinbrenner 
ee Joseph, 285 Mo, 318, 226 SW 

[a] The resolution is not an emer- 
gency measure within the meaning of 
a provision dealing with the time 
emergency measures go into effect. 
Heald v. Cleveland, 19 OhNPNS 305. 

35. C..W. Smith-Electric, ete., Co. 
v. Larned, 96 Kan. 33, 149 P 704. 


36. Cal.—Murphy vy. San Luis Ob- 
ispo, 119 Cal. 624, 51. P-1085, «89 
LRA 444. 


Tll.—Cairo, ete. R. Co. v. Sparta, 
aR TA: 55 Woe 

Kan.—Lewis v. Bourbon County, 12 
Kan. 186. 

Ky.—Percival v. Covington, 191 
Ky. 3387, 230 SW 300. 

Md.—Stanley v. Baltimore, 146 Md. 
20%,  L26"AL LW, 14:80 A kST 


' Minn.—Truelsen =v. Duluth, 61 
Minn. 48, 68 NW 714, 3 
Utah.—State v. Heber City, 36 


Utah 1, 102 P 309, 

Wash.—Baker vy. Seattle, 2 Wash. 
576, 27 P 462, 

37. Wilson yv. Collingswood, 81 N. 
J. L. 634, 80 A. 3835. [aff 80 N. J. L. 
626, 77 A 1033]; McDougald v. Broken 
Bow, 71 Okl. 231, 176 P 959; Neacy 
Y Milwaukee, 142 Wis. 590, 126 NW 

[a] Statements held sufficiently 
specific to apprise the voters of the 
nature of the public utility the city 
proposes to purchase, construct, or 
repair with the proceeds of the bonds. 
McDougald v. Broken Bow, 71 Okl. 
231,.176 P 959; Oklahoma City v. 
State, 28 Okl. 780, 115 P 1108. 

[b] Ambiguity.—(1) “The policy 


of the statute is clear to require ap- 
proval in advance by the electorate 
of any issue of bonds, and if the 
submission of that question be so 
involved and ambiguous that it can- 
not be reasonably ascertained that 
the will of the voters has been ex- 
pressed in favor of the specific pro- 
ject and of the amount of bonds to 
be issued, the purpose of the statute 
will be thwarted if, nevertheless, they 
could be issued by the common coun- 
cil.” Neacy v. Milwaukee, 142 Wis. 
590,. 5938, 126 NW. 8. (2) Proposi- 
tion submitted held not ambiguous. 
Chandler v. Seattle, 80 Wash. 154, 
141; P .331. { 

38. Truelsen v. Duluth, 61 Minn. 
48, 68 NW 714; Hempstead v. Sey- 
mour, 34 Misc. 92, 59 NYS 462; Hen- 
sly v,. Hamilton, 3 Oh. ‘Cir. Ct. 201, 2 
Oh. Cir. Dec. 114; Blaine’ v. Seattle, 


62 Wash. 445, 114 P 164, AnnCas 
1912D 315. 

39. Cary v. ‘Blodgett, 10 Cal. A. 
463, 102 P 668. 


40. Wheeler v. Denver, 231 Fed.' 

8, 145 CCA 196 [app dism 245 U. S. 
626 mem, 38 SCt 10 mem, 62 L. ed. 
518 mem]. : 
. [a] Submission held sufficient.— 
Oxnard-y. Bellah, 27 Cal’ A! *33° argo 
P 701; State v. Smith, 302 Mo. 594, 
259 SW 1060. 

41. Cheyenne vy. State, 17 Wyo. 90, 
96 P 244, 

[a] Intent and spirit of statute.— 
A resolution submitting the ques- 
tion of an issue of bonds to the elec- 
tors of a village, which is in accord 
with the intent and spirit of Village 
L. § 129, is in conformity therewith, 
even though it is contrary to the, 
literal “meaning thereof. Anderson 
sac 122 Misc. 437, 203 NYS 

42. Wheeler v. Denver, 231 Fed. 
8, 145 CCA 196 [app dism 245 U. S 
626 mem, 38 SCt 10 mem, 62 L. ed. 
518 mem]; Humphrey y. Pratt, 93 
Kan. 413, 144 P 197. 

Omission or inclusion of particular 
matters see infra §§ 4172-4176. 

43. Bell v. Shreveport, 127 La. 
691, 58 S 928; Rasp v. Omaha, 113 
Nebr. 463, 203 NW 588; State v. 
Salt Lake City, 35 Utah 25, 99 P 
255, 18 AnnCas 1130. 

44. Neacy v. Milwaukee, 142 Wis. 
590, 126 NW 8. 

45. Stanley v. Baltimore, 146 Md. 
277, 126 A 151, 180 A 181. 

46. Stanley v. Baltimore, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4171-4173] 


ing the election.47 A variance between the sub- 
mission and the petition for the election affects 
only the application “of the proceeds of a sale of 
the bonds*® and not the validity of the bonds.*® 
Ballots. While a constitutional provision pre- 
seribing the form of ballot to be used at municipal 
elections is mandatory®® in a sense,®! and a few 
elections have been held invalid by reason of non- 
conformity of the ballot to constitutional®? or statu- 
tory°* provisions, more frequently an election is 
upheld notwithstanding an objection to the form 
of the ballot,5+ as where there has been a sub- 
stantial compliance with the constitutional®® or stat- 
utory®® provision prescribing the form of the ballot, 
the statute prescribing the form is directory only,*? 
no voter has been deceived or misled®® or deprived 
of his right to vote,®® by reason of the form used, 
or the voters were afforded,®° and exercised,®! an op- 
portunity fully and fairly to express their opinion. 
In the absence of an applicable law prescribing the 
form of the ballot, any ballot which, when voted, 
clearly shows the intention of the voter is sufficient 
in form.®? The fact that the election was ordered to 
be held,** or was held,** under some system indefi- 
nitely described as the ‘‘ Australian ballot system’’ 


47. Statement of purpose see in- 
fra § 4172 note 67 [a]. 

48. Connolly v. Beason, 100 S. C. 
74, 84 SE 297. . 

49. Connolly v. Beacon, supra. 

50. Coleman v. Eutaw, 157. Ala. 
327, 47 S 703. 

51. Realty Inv. Co. v. Mobile, 181 


59 P 562 
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15, 26 P 612; Peo. v. Baker, 83 Cal. 
149, 23 P 364, 1112. 
Ida.—Coffin v. Richards, 6 Ida. 741, 


[44 C.J.] 1199 


does not necessarily render it void. The use of sepa- 
rate ballots, one in favor of, and the other against, 
the proposition, instead of a blanket ballot, is not 
prohibited by the statutes of some jurisdictions.® 
[§ 4172] bb. Statement of Particular Matters— 
(aa) Purpose, Amount, and Denomination. Except 
under a few charter provisions,®* it is essential that 
a proposition to issue municipal bonds shall state 
the purpose for which the bonds are to be issued.*7 
Also, except in a few jurisdictions,®* the proposition 
must state the amount of the bonds to be issued.®? 
Some courts hold that it is sufficient to state that 
bonds are to be issued in an amount not to exceed 
a specified sum,’° but other courts take the contrary 
view.’+ Under some statutes or charters the denomi- 
nation of the bonds need not,?? and should not,7® be 
specified either in the ordinance calling the election 
or in the ballot; and even where the resolution order- 
ing the election is required by charter tc state the 
denomination of the bonds,’ its failure to do so is 
immaterial where the people are duly informed of 
the denomination of the bonds by a proclamation 
issued by the mayor in pursuance of the resolution.”® 
[§ 4173] (bb) Maturity and Interest. Under the 
provisions passed and enacted in some,’® but not 
N. Y.—Canandaigua v. Hayes, 90 
App. Div. 336, 85 NYS 488. 
13... NoyDs 


N. D.—Stern y. Fargo, 
289, 122 NW 408, 26 LRANS 665. 


Ala. 184, 61 S 248. 

[a] The provision is mandatory 
in the sense “that it places a duty 
upon officers charged with the prepa- 
ration of the ballot in respect to its 
form which they will not be per- 
mitted to deny or evade.” Realty 
Inv. Co. v. Mobile, 181 Ala. 184, 188, 
61 S 248. 

52. Coleman vy. Eutaw, 157 Ala. 
327, 47 S 703. 

53. O’Beirne v. Elgin, 187 Ill. A. 


581. 

54, Edwards v. Clarksville, 35 Ga, 
A. 366, 133 SE 45; Rash v. Madison- 
ville, 148 Ky. 154, 146 SW 386; Sey- 
boldt v. Mt. Ranier, 130 Md. 69, 99 A 
960: and cases infra notes 55-61. 

55. Realty Inv. Co. v. Mobile, 181 
Ala. 184, 61 S 248 [expl Coleman v. 
fLutaw, 157 Ala. 327, 47 S 703]. 

56. State v. Hackman, 273 Mo. 


supra; 


57. State v. Hackman, 
CNiy, ie 


Fletcher y. Collingswood, 
Sup.) 59 A 90. P 

[a] Statute is directory where it 
simply preseribes a certain form of 
ballot but does not declare what re- 
sults will follow if it is not used. 
State v. Hackman, 273 Mo. 670, 202 
SW 7. ) 

58. Seyboldt v. Mt. Ranier, 130 
Md. 69, 99 A 960; Wightman y. Te- 
eumseh, 157 Mich. 326, 122 NW 122: 
State v. Hackman, 273 Mo. 670, 202 
SW 7; Sexton v. Lee, 100 W. Va. 389, 


30 SE 437. 
: 8 Ida. 


59. Brown v. Grangeville, 
784, 71 P 151; Seyboldt v. Mt. Ranier, 
130 Md. 69, 99 A 960. 

60. State v. Hackman, 273 Mo. 
670, 202 SW 7. 

61. State v. Hackman, supra; 
Fletcher v. Collingswood, (N. J. 


Sup.) 59 A 90. 
62. Sexton v. Lee, 100 W. Va. 389, 


130 SE 487. 

es. Edwards v. Clarkesville, 35 Ga. 
A. 306, 183 SE 45. i 

64. Edwards v. Clarkesville, supra. 
* 65. Schuck v. Stone Harbor, 87 N. 
J. L. 484, 95 A 133. 

66. Conklin v. Hl Paso, (Tex. Civ. 
A.) 44 SW 879. 

br, Cal.—Peery v. Los Angeles, 
187 Cal. 753, 203 P 992, 19 ALR 1044; 
Clark v. Los Angeles, 160 Cal, 317, 
116 P 966; Peo. v. Counts, 89 Cal. 


120 NE 221. 


La.—Callaghan v, Alexandria, 52 Oh.—Heffner v. Krinn, 98 Oh. St. 
La. Ann. 1013, 27 S 540. £ 1, 120 NE 221. : 
N. Y.—Canandaigua v. Hayes, 90 Tenn.—Knoxville Ice, ete., Co. v. 
App. Div. 336, 85 NYS 488. Knoxville, 153 Tenn. 536, 284 SW 
N. D.—Stern v. Fargo, 18 N. D. 289, ] 866. 
122 NW 403, 26 LRANS 665. Utah.—State v. Heber City, 36 Utah 
Oh.—Heffner v. Krinn, 98 Oh, St. 1,/ 1, 102 P 309. 
Va.—Williamson y. Graham, 113 
Tenn.—Knoxville Ice, etc., Co. v.|] Va. 449, 74 SH 393. 
Knoxville, 153 Tenn. 536, 284 SW 866. Wis.—Neacy .v. Milwaukee, 142 
Utah.—State v, Heber City, 36 Utah | Wis. 590, 126 NW 8. 
Wyo.—Laramie City First Nat. 


1,102. P3095 

W. Va.—Knight v. West Union, 45 
W. Va. 194, 32 SE 163. 

[a] Statements in ordinance and 
ballot distinguished.—The object or 
purpose for which a bonded debt is 
to be incurred may and should be 
Stated more fully in the ordinance 
calling the election than in the propo- 
sition stated on the ballot. “It is ob- 
vious that the statement of the 
proposition in the ballot must needs 
be brief and in general terms... . 
‘The general purpose must be stated 
with sufficient certainty to inform the 
voters and not mislead them, as to 
the object intended; but the details 
of the proposed work or improvement 
need not be given at length in the 


ballot.” Clark v. Los Angeles, 160 
Cal. 317, 320, 116 P 966. 
[b] Submission of a_ charter 


amendment authorizing the common 
council to incur indebtednéss in the 
sum of two hundred thousand dol- 
lars for general municipal purposes, 
building bridges, electric or steam 
roads or tramways, is not the submis- 
sion of a proposition to issue bonds 
for a particular purpose under a ¢char- 
ter provision, but is the submission 
of a proposition only for enlargement 
of charter powers. Riggs y. Grants 
Pass, 66 Or. 266, 1384 P 776. 

[c] Statement of purpose held 
sufficient.—King v. Katterjohn, 198 
Ky. 359, 286 SW 250; Oklahoma City 
v. State, 28 Okl. 780, 115 P 1108. 

68. Sullivan v. Charleston, 123 S. 
C. 91, 116 SE 104; Dick v. Searbor- 
ough, 73 S. C. 150, 53 SE 86. 

69. Cal.—Peery v. Los Angeles, 
187 Cal. 753, 203 P-992,. 19 ALR 1044; 
Clark v. Los Angeles, 160 Cal. 317, 
116 P 966; Peo, v. Baker, 83 Cal. 
149, 23 P 364, 1112. 

Iowa.—Lee Electric Co. v. Corning, 
199 Iowa 680, 202 NW 585. 

Md.—Stanley v. Baltimore, 146 Md. 
277,.126 A 151, 130 A181. 

Nebr.—Chicago, etc., R. Co. v. Wil- 
ber, 63 Nebr. 624, 88 NW 660. 


ae v. Laramie, 25 Wyo. 267, 168 P 

{a] Mandatory requirement. — A 
statutory requirement that the: ballot 
state the amount of the bond issue 
is mandatory, and a failure to comply 
therewith is' fatal to the proceedings. 
Williamson v. Graham, 113 Va, 449, 
74 SE 393. 

[b] Implied requirement.—Where 
the governing statute is not specific 
upon this point, it will be held, by 
reasonable intendment, to require the: 
proposition to state the amount, or 
at least the maximum amount, of 
bonds to be approved by the elec- 
tion. Neacy v. Milwaukee, 142 Wis. 
590, 126 NW 8. 

70. Lee Electric Co. v.. Corning, 
199 Iowa 680, 202 NW 585; Oswego 
vv. Davis, 97 Kan. 371, 154.P 1124; 
Harris v. Morganfield, 201 Ky. 588, 
257 SW 1032; Laramie City First Nat. 
Bank v. Laramie, 25 Wyo. 267, 168 


P 728. 

[a] Rule applied where the maxi- 
mum amount was. stated: (1) Both 
in the ordinance submitting the ques- 
tion and in the ballot. Oswego v, 
Davis, 97 Kan. 371, 154 P 1124; Lara- 
mie City First Nat. Bank v, Laramie, 
25 Wyo. 267, 168 P 728. (2) In the 
ordinance alone.’ Bosworth v. Mid- 
dlesboro, 190 Ky, 246, 227 SW 170. 

71. Kerlin v. Devils Lake, 25 N. D.. 
207, 141 NW 756, AnnCasl1915C 624. 
To same effect Stern v. Fargo, 18 N. 
D. 289, 122 NW 4038, 26 LRANS 665 
(holding insufficient the following 
language: ‘$100,000 or such. part 
thereof as may be required’”’). 

72. Santa Barbara v. Davis, 6 Cal. 
A. 342, 92 P 308. . 

73. Santa Barbara v. Davis, supra,’ 

74. McCarthy v. McElvaney, (Tex. 


| Civ. AD 182 SW: 1181. 
75. 


cCarthy v. McElvaney, supra, 

76. Stanley v. Baltimore, 146 Md. 
277, 126 A 151, 130 A 181; State. v. 
Clausen, *87 --Wash,...111,..151_ Po 2513" 
Hansard v. Green, 54 Wash. 161, 103 
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other,” jurisdictions the proposition submitted must 
state the maturity of the bonds. A provision reserv- 
ing the privilege of refunding the bonds after the 
expiration of a specified period of time may,’® but 
need not,’® be included in the ordinance submitting 
the proposition. Under some,®° but not other,*? pro- 
visions the rate of interest to be paid on the bonds 
must be stated in the proposition submitted. It is 
not necessary to submit to the voters the alternative 
of making the interest on the proposed bonds pay- 
able annually or semiannually.®? 

[§ 4174] (cc) Sale of Bonds and Disposition of 
Proceeds. When not expressly made so by statute, 
it is not essential that a statutory provision that the 
bonds shall not be sold below’par shall be set forth 
in the ordinance ealling the election.** The inelu- 
sion in the ordinance submitting the question of an 
illegal provision that the bonds may be disposed of 
otherwise than by a sale for cash has been held not 
to affect the validity of the bond issue,®* but to re- 
late merely to the disposition of the bonds.§> Mat- 
ters relating to the deposit of the proceeds of a sale 
of the bonds need not be provided for in the ordi- 
nance ¢alling the election where they are specifically 
provided for by statute.8° It is sometimes provided 
by statute that the call for an election on the ques- 
tion of issuing bonds for the erection of a building 
and the purchase of a site therefor shall state the 
proportion of the total proceeds of the bond issue 
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[§§ 4173-4175 


which is to be expended in the purchase of a site;** 
-and a failure to comply therewith prevents the ex- 
-penditure of any part of the proceeds of the bond 
issue for the purchase of a site,®* but it may not 


7 


wholly invalidate the bond issue.8® However, the 
question submitted to the voters should not include 
an apportionment or subdivision of the total amount 
of the proceeds of the bond issue into smaller 
amounts for specific improvements where the power 
and duty of appropriating and applying the proceeds 
is conferred by statute upon the council rather than 
the voters.°° Particular ordinances submitting a 
proposition to issue bonds have been held not to au- 
thorize a disposition of the proceeds at variance with 
statutory provisions.®? 

[§ 4175] (dd) Means of Payment. Where stat- 
utes require an ordinance or resolution submitting 
a municipal bond issue to the voters to provide for 
raising annually, by tax, a sum sufficient to pay the 
interest and principal as they become due,” or to 
specify the amount of money necessary to be raised 
annually by taxation for the purpose of paying in- 
terest and creating a sinking fund,®? compliance with 
the provision is necessary; and other statutes are 
construed to require the ordinance to state the man- 
ner of payment of the bonds;%* but in the absence of 
statutory requirement, it is not necessary for either 
the ballot or the ordinance submitting the question 
to include the manner or method of paying the 


Schooley 


P 40, 132 AmSR 1107; 24 LRANS] Schooley v. Chehalis, supra. the proceeds of the bonds. 
L233 81. Summerville Public Works} v. Chehalis, 84 Wash. 667, 147 P 
[a] Sufficient statement.—A propo-|Comrs. v. Dorchester Bank, 115 S. C.} 410. 

sition forthe issuance of municipal | 183. 105 SE 32, ‘ 92. Bronxville v. Seymour, 122 
bonds for a municipal waterworks 82. Murphy v. San Luis Obispo,|iApp. Div. 377, 106 NYS 834; Flood 
system, which states that they shall|119 Cal. 624, 51 P 1085, 39 LRA|]Abatement Commn. v. Merritt, 94 
mature in twenty years, with an op-| 444. Misc. 388, 158 NYS 289. 

tion to pay any time after ten years, 83. Peery v. Los Angeles, 187 Cal. [a] Requirement is complied with 
sufficiently states the maturity of the | 753, 203 P 992, 19 ALR 1044. where: (1) The proposition submit- 


bonds. Minden-Edison Light, etc., Co. 

v. Minden, 94 ‘Nebr. 161, 142 NW 673; 
Schooley v. Chehalis, 84 Wash. 667, 
147 P 410. 

77. Clark v. Los Angeles, 160 Cal. 
30, 116'P 722; Oxnard v. Bellah, 21 
Cal. A. 337-130 “P 701;. Vernon. v. 
Montgomery, (Tex. Civ. A.) 265 SW 
188.- 


78. Percival v. Covington, 191 Ky. 
837, 230 SW 300. 

79. Percival v. Covington, supra. 

80. Peery v. Los Angeles, 187 Cal. 
7753, 203 P 992, 19 ALR 1044; Stanley 
v.- Baltimore, 146 Md. 277, 126 A 
hed, 130 A 181; State v. Clausen, 87 
Wash. °111,.151-P- 251; Hansard. v. 
Green, 54 Wash. 161, 103 P 40, 132 
AmSR 1107, 24 LRANS 1273; Chey- 
enne v, State, 17 Wyo. 90, 96 P 244. 

[a] Maximum rate.—(1) A state- 
ent that the bonds shall bear in- 
erest at a rate not exceeding a speci- 
hed per cent per annum is sufficient 
o meet the statutory requirement. 
Schooley v. Chehalis, 84 Wash. 667, 
75, 147 P 410 [dist Hansard v. Green, 
4 Wash. 161, 103 P 40, 132 AmSR 
1107, 24 LRANS 1273 on the ground 
that the ordinance under: considera- 
tion in that case made no reference 
whatever to any rate of interest]; 
Laramie City First Nat.: Bank v. 
aramie, 25 Wyo, 267, 168: P 728; 
Cheyenne v. State, 17 Wyo. 90, 96 P 
244. (2) “Municipal bonds are ordi- 
marily the subject of competitive sale 
in the open market. It is’ common 
knowledge that such competition is 
jenerally made by the bidder stating 
the rate of interest, not exceeding 
hat permitted by law’ or ordinance, 
at which he will purchase, and. it 
seems to us, that a statement that 
the rate of interest shall not exceed 
jsix per cent gives such an oppor- 
tunity for competitive bidding as will 
enable the city to sell the bonds to 
the best advantage, and that it also 
meets the demands of the .statute.” 


84. Bell v. Shreveport, 127 La. 691, 
53.S 928. 
Bell v. Shreveport, supra. 

86. Hunter vy. Louisville, 208 Ky. 
326, 270 SW 841. 

87. See Cowan vy, Tucson, 24 Ariz. 
330, 209 P. 296. 

88. Cowan vy. Tucson, supra. 

89. Cowan v. Tucson, supra. 


[a] Result of election not affected. 
—‘“There is no suggestion of bad 
faith, intentional concealment, or 


misrepresentation of facts on the part 
of the mayor and common council, 
and it does not appear that the voters 
were in fact misled, or that the re- 
sult would have been different, had 
the law been complied ‘with. We 
think, therefore, that the bonds 
should be held good for the other 
purposes contemplated in the call as 
integral parts of the unified schemes, 
and that the failure to comply with 
the statute under the circumstances 
should be regarded as a mere irregu- 
larity, not affecting the validity of 
the issues.” Cowan v. Tucson, 24 
Ariz, 330, 382, 209 P 296. 

90. Brooks v. Sea Isle City, (N. J. 
Sup.) 838 A 779. 

91. Schooley y, Chehalis, 84 Wash. 
667, 147 P 410. 

[a] Thus an ordinance submitting 
the question will not be held to au- 
thorize the use of the proceeds of the 
bonds for the purpose of maintain- 
ing a water system in violation of a 
statute providing that the mainte- 
nance of the system shall be paid 
for out of the revenues of the plant 
where, although the fund created by 
the ordinance is to be used to pur- 
chase and maintain a water: system, 
yet the fund is to be, composed not 
only of the proceeds of the bonds but 


‘also of the gross revenues from the 


system, .as. it .will not be assumed 
that the municipal authorities will at 
some time in the future do an illegal 
act by maintaining the system out of 


ted to and voted upon by the tax- 
payers provides generally for raising 
by tax a sum sufficient to pay the 
interest and principal as they be- 
come due, without specifying the sum 
to be raised by tax. Bronxville v. 
Seymour, 122 App. Div. 377, 106 NYS 
834. (2) Another statute under which 
the election is held provides for the 
mecéssary tax, even though the ballot 
does not contain the language of the 
statute in question. Flood Abatement 
Commn. v. Merritt, 94 Mise, 388, 158 
NYS 289. 

93. Harris v. Morganfield, 201 Ky. 
588, 257 SW 1032; King v. Katterjohn, 
193 Ky. 359, 236 SW 250; Percival v. 
Covington, 191 Ky, 337, 230 SW 300; 
Ex p. Covington, 160 Ky. 146, 169 
SW 718; Iglehart v. Dawson Springs, 
143 Ky. 140, 136 SW 210. 

[a] Statement of the maximum 
sum to be collected annually .for the 
purpose of paying the interest and 


‘creating a sinking fund to liquidate 


‘the bonds is sufficient. Harris v. 
ye der ame dre 201° Ky. 588, .257 SW 
94. Hansard v. Green, 54 Wash. 


161, 103 P 40, 182 AmSR 1107, 24 
LRANS 12738. 

[a] Law construed.—Under a law 
providing that the system or plan 
proposed for the acquisition of a pub- 
lic improvement shall be submitted 
to the people for ratification or re- 
jection, an ordinance reciting the ad- 
visability of purchasing a water- 
works system, and that the town 
should become indebted and issue its 
bonds for a specified amount for the 
purchase of such waterworks, should 
state the manner of payment of the 
bonds. Hansard v. Green, 54 Wash. 


161, 165, 103 P 40, 132 AmSR 1107, 


24 LRANS 1273 (‘payment is as 
much a part of the ‘plan or system’ 
as is. the purchase. 
should’ be 


provided in the ordi- 
nance’’). : 


For later casés, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and a method 
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§§ 4175-4177] 


bonds,®® a provision for a sinking fund,®* the tax 
rate,?” or formal authorization of a tax. 88 

(9 4176] (ee) Other Matters. An ordinance Salis 
mitting to the voters the question of issuing bonds 
need not recite the reasons for the submission®? or 
refer to the statute authorizing the submission. 
Also, the ordinance need not state the assessed value 
of the property in the city and the present indebted- 
ness so as to show that the proposed indebtedness 
will not extend beyond a constitution limitation of 
amount.2 Some statutes provide that, when the 
bonds are for an improvement, the estimated cost 
of the improvement shall be stated in the ordinance 
calling the election;* but it is not necessary to sub- 
mit the contract for the improvement,‘ nor is it 
necessary for a proposition to issue honds to estab- 
lish municipal electric works to state a precise lo- 
cation of the works.® It is of course not necessary 
to vote for commissioners of public works at the 
bond election where the board of commissioners of 
public works of the city in question has been abol- 
ished ‘by statute. Under some statutes the time 
when stock of a municipal corporation is to be issued 
may,’ but need not,’ be included in the ordinance 
providing for the issuance of stock and submitted to 


95. Humphrey vy. Pratt, 93 Kan. 
413, 144 P 197; State v. Salt Lake 
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tountise Real Est. Co. vy. Charleston, 
107 S. C. 492, 93 SE 184, 


[44 C.J.] 1201 


the electors for approval or rejection. An offer 
in a proposition to employ bona fide residents on 
the work for which it is proposed to issue bonds is 
not an offer of an unlawful inducement so as to 
invalidate the bonds.® 

[§ 4177] cc. One or More Propositions. Two or 
more propositions for issuing bonds,!° or one propo- 
sition for issuing bonds and another proposition for 
a different object,11 may be submitted at the same 
election, by the same?? or different** ordinances, and 
on a single ballot!+ or separate ballots,'® subject 
to the limitation that, where the propositions are 
distinct and unrelated, they shall be so stated and 
submitted as to afford the voters an opportunity to 
vote on each proposition separately from the 
others,'® or, in other words, subject to the limitation 
obtaining in most,1” although not all,1® jurisdictions, 
that two or more separate and distinct propositions 
shall not be combined into one so as to have one ex- 
pression of the voter answer both or all questions. 
Two or more matters may be joined and submitted 
as one proposition where they are so related and 
connected with each other as to constitute parts or 
incidents of one scheme or project.19 However, the 
courts are not entirely in accord .as to what par- 


Mo.—State v. Wilder, 217 Mo. 261, 


(2) Increase | 116 SW 1087; State v. Allen, 186 Mo. 


Ker- 


City, 35 Utah 25, 99 P 255, 18 Ann| the debt limit and issue bonds, 
Cas 1130 lin v. Devils Lake, 25 N. D. 207, 141 
96. Wheeler v. Denver, 231 Fed.| NW 756, AnnCas1915C 624. 


8, 145 CCA 196 [app dism 245 U. S. 
626 mem, 38 SCt 10 mem, 62 L. ed. 
518 mem]; Carmichael vy. Dothan, 211 
Ala. 492, 100 S 643. 

97. King v. Katterjohn, 193 Ky. 
359, 236 SW 250; Hunter vy. Rice, 
(Tex. Civ. A.) 190 SW 840. 

98. Douglas v. Niantic Sav. Bank, 
97 ill. 228;* Windsor v. Hallett,’ 97 
Ill. 204; Prairie v. Lloyd, 97 Il, 179. 

99. State v. Smith, 302 Mo. 594, 
259 SW 1060. 

1. San Diego v. Potter, 153 ‘Cal. 
288, 95 P 146; Lewis v. Port Angeles, 
7 Wash, 190, 34 P 914. 

[a] An erroneous reference is not 
fatal. Ahrens v. Louisville, 186 Ky. 
579, 217 SW 907; Lewis v. Port An- 
geles, 7 Wash. 190, 34 P 914. 

2. King v. Katterjohn, 193 Ky. 
359, 236 SW 250. 

3. See Clark v. Los Angeles, 160 
Cal. 30, 116 P 722; Inglewood v. Kew, 
VAVeal TA 61k, Loe © TSO: 

4 Knoxville Ice, etc., Co. v. Knox- 
ville, 153 Tenn, 536, 284 SW 866. 

5. Clark v. Los Angeles, 160 Cal. 
30, 116 P 722, 


6. Harby v. Jennings, 112 S. C. 
479, 101 SE 649, 
7. Stanley v, Bartapers 146 Md. 


OTT, 126 A 51, 130° AY 181 

8. Stanley v. Baltimore, supra, 

9. Perkins County vy. Graff, 114 
Fed. 441, 52 CCA 243. 

lo. U. S.—Wetzell v. Paducah, 417 
Fed.. 647. 

Ala.—Coleman vy. Eutaw, 157 Ala. 
327, 47 S 7038. 

Cal.—Sacramento v, Goddard, 252 
Prony: 

Ky.—Woolfolk v. Paducah, 80 SW 
186, 25 KyL 2149. 

Miss.—Maybin vy. Biloxi, 77 Miss. 
673, 28 S 566. 

Wash.—Petros_ v. 
Wash, 423, 32 P 361. 

[a] The fact that one proposition 
is not authorized by law does not 
invalidate the election as to the re- 
maining authorized propositions. San 
Diego v. Potter, 153 Cal. 288, 95 P 146. 

11. Kerlin v. Devils Lake, 25 N. D. 
207, 141 NW 756, AnnCas1915C 624; 
Enterprise Real Bst. Co. v. Charles- 
ton, 107 S. C. 492, 93 SE 184. 

{a] Thus it is proper to submit, 
at the same election, propositions to: 
(1) Purchase waterworks and issue 
bonds to pay the’ purchase price. En- 
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12. Ostrander v. Salmon, 20 Ida. 
153, 117 P 692, 695; Platt v. Payette, 
19 Ida. 470, 114 P 25. See Byrns v. 
Moscow, 21 Ida. 398, 121 P 1034 (stat- 
ing the rule, but also Stating that, 
where the propositions are distinct 
and are to be determined under dif- 
ferent provisions of the _ statute, 
there must be separate ordinances 
for each proposition). 

13. Oxnard v. Bellah, 21 Cal. A. 
83, 130 P 701 (ordinances passed at 
different times). 

14. Antuono v. Tampa, 87 Fla. 82 
99 S 324; Leavenworth v. Wilson, 69 
Kan. 74, 76 P 400, 2 AnnCas 367. 

15. Coleman y. Eutaw, 157 Ala. 
327, 47 S 708. 

16. Cal.—Hartigan v. Los Angeles, 
170 Cal, 313, 149.P' 590; Clark v. Los 
Angeles, 160 Cal. 317, 116 P 966. 

Fla.—Antuono v. Tampa, 87:Fla. 82, 
99 S 324. 

Ida.—Ostrander v. Salmon, 20 Ida. 
1538; 117° P 692; Platt v. Payette, 19 
Ida, 470, 114 P 25. 

N. M.-—Lanigan v. Gallup, 17. N. M. 
627,13 f° P2997, 

N. C.—Winston v. Wachovia Bank, 
ete.) "CO; Glb3 VN, Cela) 14 Sih Obit 
Contra Smith v, Belhaven, 150 N. C. 
156, 638 SE 610. 

N. D.—Stern vy. Fargo, 18 N. D. 
289, 122 NW 4038, 26 LRANS 665, See 
Kerlin Vv. Devils Lake, 25 N. D. 207, 
141 NW 756, AnnCasi1915C 624 (propo- 
sitions to increase the debt limit and 
issue bonds should have been submit- 
ted so that each could have been 
voted upon separately, but a failure 
so to submit them did not invalidate 
the election as to the increase of the 
debt limit, aS such increase was the 
primary purpose of the election and 
no person voting upon that. proposi- 
tion could have been influenced or 
Peed egces by the form of the ballot). 

Ss. D.—Julson v. Sioux Falls, 48 
S. D, 452, 205 NW 43. 

17. U. S.—Sioux Falls v. Farmers’ 
EL & T* Co.) £386" Hed!’ 721,’ 69" CCA 
373 [rev 131 Fed, 890, and app dism 
199 U. S; 601 mem, 26 SCt 748 mem, 
50 L. ed. 328 mem]. 


Fla.—Antuono v. Tampa, 87 Fla. 
82, 99 S 324, 326 [cit Cyc]. 
Ga.—Rea v. La Fayette, 130 Ga. 


771, 61 SE 707. 
Kan.—Leavenworth v. Wilson, 69 
Kan, 74, 76 P 400. 


673, 85 SW 531. 

N. Y.—Hempstead v. Seymour, 34 
Mise. 92, 69 NYS 462. 

N. Di—Stern v. Fargo, 18 N. D. 
289, 122 NW 4038, 26 LRANS 665. 

Oh. —Elyria Gas, ete., Co. v. Elyria, 
57 Oh. St. 374, 49 NE 335. 

Or.-—Bugene v. Willamette Valley 
Co.,' 52 Or,490, 97°PR 817. 

Wash.—McBryde v. Montesano, 7 
Wash. 69, 34 P 559. 

[a], Distinct sewer systenis. — 
Where the question of issuing bonds 
for two distinct. sewer systems in 
different parts of a city was sub- 
mitted to the voters as a _ single 
proposition, so that they had no other 
alternative than to vote for or 
against both systems, the submission 
was invalid. State v. Wilder, 217 Mo. 
261, 116 SW 1087. 

18. Louisville v. Board of Park 
Comrs., 112 Ky. 409, 65 SW 860, 24 
KyL 38; Williamson v. Graham, 113 
Va. 449, 74 SE 393. 

19. Cal.—Hartigan v. Los Angeles, 
170 Cal, 313, 149 P 590; Clark v. Los 
Angeles, 160 Cal, 817, 116 P 966; 
Clark v. Los Angeles, 160 Cal. 30, 
T16e BAT 22¢ 

Ga.—Gracen v. Savannah, 142 Ga. 
141, 82 SE 458; Daniel vy. Claxton, 
35 Ga, A. 107, 132 SE 411. 

Ida|—Corker v. Mountain-Home, 20 
Ida, 32, 116 PRP) 108. 

Kan.—Thomas Vv. Covell, 119 Kan. 
684, 240 P 574. 

Minn.—Hamilton v. Detroit, 838 
Minn, 119, 85 NW 933. 

Mo.—State v. Smith, 302 Mo, 594, 
259 SW 1060. 

Nebr.—Hurd v, Fairbury, 87 Nebr. 
745, 128 NW 638. 

N. C.—Brigegs v. Raleigh, 166 N. C. 
149, 81 SE 1084 [dist Winston v. 
Wachovia Bank, ete.,, Co., 158 N. C. 
512, 74 SE 611). 

Oh.—Ryan v. Orbison, 7 Oh. Or 
Ct. 30,3) Ohs Cire Dec? 647. 

S. G.—Wood v. Ross, 85 S. C. 309, 
67 SE 449, 

Wash.—Chandler vy. Seattle, 80 
Wash. 154, 141 P 3381. 

[a] Tlustrations.—(1) The issu- 
ance of bonds for the purchase of a 
site and the erection of a building 
thereon is for a single project and is 
properly submitted as one proposi- 
tion. Gracen v. Savannah, 142 Ga. 
141, 82 SEH 453; Thomas v. Covell, 
119 Kan, 684, 240 P 574. (2) Indeed, 
a single proposition to issue bonds 


for the construction and installation 


~ 
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ticular matters may be joined together and submit- 
ted as one proposition ;”° it is generally held that the 
issuance of bonds to purchase or construct a plant 
may be properly submitted as a single proposition,** 
but a few courts hold that it is a dual proposition.” 
Also it is held by some courts that the issuance of 


of a complete plant, system, or im- 
provement may properly include the 
acquisition not only of lands, but also 
of rights of way, water rights, and 
all materials and machinery neces- 
sary to the accomplishment of the 
purpose. Clark v. Los Angeles, 160 
Cal. 30, 116 P 722; Corker: v. Moun- 
tain-Home, 20 Ida. 32, 116 P 108. (3) 
The question of authorizing a bond 
issue for the completion of an elec- 
tric power plant and the construction 
or acquisition of distributing facili- 
ties therefor is properly presented as 
dealing with a single purpose or im- 
provement. Hartigan vy. Los Angeles, 
170 Cal. 313, 149 P 590. (4) A coun- 
ceil resolution declared that the public 
interest demanded the acquisition and 
eonstruction of certain municipal im- 
provements in a harbor within the 
city, and particularly described the 
same by dividing them into two parts 
consisting of: First, ‘docks, wharves, 
and warehouses” on or adjacent to 
the city water front, and comprising 
that portion of the harbor lying 
southerly of a line passing through 
the center of a turning basin east of 
an island, together with jan exten- 
sion of streets to the water line, and 
the making of canals from such 
streets to the water, estimating the 
cost at two million dollars; and sec- 
ond like improvements on that por- 
tion of the harbor lying north of the 
line referred to, of which part the 
estimated cost was one million dol- 
lars. It was held that the proposition 
on the ballot, “Shall the city of Los 
Angeles incur a bonded debt of 
$3,000,000 for the purpose of acquir- 
ing and constructing certain munici- 
pal improvements in said city, to 
wit: the construction of docks, 
wharves and warehouses, the open- 
ing, improving, constructing and 
maintaining of streets and highways 
to navigable waters, the construction 
and maintaining of canals and water- 
ways, and the acquisition of all nec- 
essary lands for improvement?” was 
not objectionable as submitting dis- 
tinct propositions in a single ques- 
tion. Clark v. Los Angeles, 160 Cal. 
317, 322, 116 P 966 (“The purposes 
included in the proposition voted on 
are not so distinct and independent 
as to preclude the submission of one 
proposition to incur a single indebt- 
edness for all of them. The purpose 
intended was a single purpose, that 
of improving the harbor at San Pedro 
by the construction thereon of docks, 
wharves, and warehouses, with the 
streets and waterways necessary or 
convenient for their use and for ac- 
cess to them from the land on one 
side and from the water on the other. 
All this constituted but one general 
plan or object. The fact that the es- 
timated cost was stated in two sums, 
two million dollars for the improve- 
ments on one side of the line de- 
scribed, and one million dollars for 
those on the other side, does not ren- 
der the two parts so distinct that 
they cannot be embraced in one 
scheme for improving the harbor, nor 
does it make each an entirely sepa- 
rate and distinct enterprise. The es- 
timate might have given separately 
the cost of each dock, wharf, ware- 
house, street, and waterway, without 
affecting the character of the whole 
as a single scheme or object. The 
naming of warehouses does not show 
a double purpose. Warehouses are a 
necessary, or at least a convenient, 
adjunct to a wharf’). (5) The issu- 
ance of bonds for the erection and 
maintenance of waterworks is for a 
single object and need not be sub- 
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mitted as separate propositions. 
Wood v. Ross, 85 S. 309, 67 SE 
449, (6) The submission of a propo- 
sition to issue bonds in a +stated 
amount, for “leasing or purchasing” 
lands necessary for the construction 
of public utilities to be owned ex- 
clusively by the city, is not objec- 
tionable on ground that it is a double 
proposition. Bowen v, Garber, 77 
Okl. 16, 185 P 1095. (7) A resolution 
of village trustees, submitting to the 
taxpayers a proposal to meet the cost 
of a water supply’ system by issuing 
bonds and by the use of money on 
hand, is not objectionable as embrac- 
ing two propositions, which should be 
separately stated and voted on. An- 
derson v. Potsdam, 122 Misc. 437, 203 
NYS 220. 

20. See infra text and notes 21-27. 

21. U. S.—C. B. Nash Co, v. Coun- 
cil Bluffs, 174 Fed. 182. 

Ala.—Ryan v. Tuscaloosa, 155 Ala, 
479, 46 S 638. F 

La.—Henderson v. Shreveport, 137 
La. 667, 69 S 88, 5 ALR 516. 

Mo.—State v. Allen, 178 Mo. 555, 
77 SW 868. 

Nebr.—Hurd v. Fairbury, 87 Nebr. 
745, 128 NW 638. 

N. M.—Albuquerque v. Water Sup- 
ply Co., 24 N. M, 368, 174 P 217, 5 
ALR 519. 

N. D.—Logan v, Bismarck, 49 N, D. 
1178, 194 NW 908. 

Tex.— Simpson y. 
(Civ. A.) 152 SW 858. 

{a] Municipal ownership (1) of 
the plant or system is, in effect, the 
only question submitted. C. B. Nash 
Co. v. Council Bluffs, 174 Fed.-182; 
Henderson v. Shreveport, 137 La. 667, 
69 S 88,5 ALR 516. (2) Whether the 
proceeds of the bonds shall be used 
to purchase or build is committed to 
the judgment and discretion of the 
council. Ryan v. Tuscaloosa, 155 Ala, 
479, 46 S 638; Henderson v. Shreve- 
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port, supra; Hurd v. Fairbury, 87 
Nebr. 745, 128 NW 688. 

22. Leavenworth v. Wilson, 69 
Kan. 74, 76 P 400, 2 AnnCas 367; 


Julson v. Sioux Falls, 48 S. D. 452, 
205 NW 43. Contra Beers v. Water- 
town, 43 S. D. 14, 177 NW 502. 

[a] Reasons for rule.—‘‘The sub- 
ject of purchasing a particular water- 
works plant already in existence is 
utterly diverse from that of building 
a new one. It needs neither argu- 
ment nor illustration to make this 
plain truth apparent to any mind of 
ordinary capacity. The judgment of 
the mayor and council upon one of 
these subjects might well be ap- 
proved by the people through a ma- 
jority vote in favor of bonds, al- 
though the judgment of the same offi- 
cials upon the other subject would be 
overwhelmingly repudiated at a bond 
election. The ballot required to be 
used at the election in question 
obliged the voter to approve bonds 
for both purposes or to reject bonds 
for both purposes. If he favored one 
plan and disapproved the other he 
was allowed no opportunity to indi- 
cate his view. Because of the dual 
ballot persons adverse to purchase 
may have voted with persons adverse 
to building for bonds which, thus 
supported, carried, although both 
propositions would have failed igno- 
miniously had they been separately 
submitted; therefore, the election was 
not a fair one to the people of the 
city of Leavenworth.” Leavenworth 
v. Wilson, 69 Kan. 74, 78, 76 P 400, 2 
AnnCas 367. 

23. Cary v. Blodgett, 10 Cal. A. 
aa 102 P 668; and cases infra note 
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bonds for a single plant to serve two or more needs,”* 
such as water and light,?* may be properly submitted 
and voted on as a single proposition; but other 
courts hold it improper to submit as one proposition 
the issuance of bonds for water and light,”> or for 
water and sewerage, unless the particular munici- 


24. Coleman v.+Hutaw, 157 Ala. 
327, 47 S 703; Cary v. Blodgett, 10 
Cal, A. 463, 102 P 668; Kemp v. Hazle- 
hurst, 80 Miss. 443, 31 S 908; State v. 
Wilder, 200 Mo. 97, 98 SW 465. See 
Swann v. Murray, 146 Ky. 148, 151, 
142 SW 244 (“By the terms of the 
ordinance the question submitted at 
the election was, in substance, shall 
the city council issue and sell bonds 
of the city of Murray to the amount 
of $23,000, r the purpose of install- 
ing and maintaining an electric light 
and water works system, or either of 
these systems, for the city? It can 
not be said that the voters of the city 
were unable to understand the propo- 
sition, in the alternative form, thus 
submitted for their approval or rejec- 
tion. After all is said, the proposi- 
tion embraces but one subject, viz: 
The issuance of the city’s bonds in 
a given amount, which the city coun- 
cil can not exceed, though the pro- 
ceeds of the bonds be used for both, 
or only one of the purposes contem- 
plated by the ordinance, Obviously, 
under the vote taken the council must 
construct both systems if the pro- 
ceeds of the bonds be _ sufficient. 
Otherwise, it must construct one of 
them, and neither the validity of 
the ordinance nor the election can 
be affected by the fact that to the 
city council is left the discretion to 
determine whether both, or only one 
of the plants shall be established, and 
if its decision be to establish but 
one, whether it shall be the water 
works, or electric light plant’). 

[a] A different construction “would 
lead to the absurd result that how- 
ever advantageous on the ground of 
economy or efficiency might be the 
course pursued in the present in- 
stance, the plan must be rejected for 
the reason that the trustees did not 
adopt the more expensive and prob- 
ably less feasible scheme of separate 
plants to furnish water and electric 
light. The proposal, being for a defi- 
nite sum for a single definite plant, 
satisfies the requirement of any rea- 
sonable interpretation of the law.” 
Cary v. Blodgett, 10 Cal. A. 463, 469, 
102 P 668. 

[b] Engines and water main.— 
Where a city owning and operating 
a water and light plant as a single 
entetprise or unit submits to the 
qualified voters the question of the 
issuance of bonds in the sum of 
twenty thousand dollars, to be ap- 
plied as follows: Nineteen thousand 
dollars to purchasing and installing 
“crude oil engines for the water and 
light plant... for the purpose of 
furnishing water and electric lights 
and power to said city,’ and one 
thbusand dollars to be applied to in- 
stalling a water main along a named 
street in the city, the uses to which 
the proceeds in the sum of nineteen 
thousand dollars and in the sum of 
one thousand dollars are to be ap- 
plied respectively are not so distinct 
and independent as to require a sepa- 
rate vote as to the issuance of the 
bonds in these sums. Daniel v. Clax- 
ton, 35 Ga, A. 107, 132 SH 411. 

25. Stern v. Fargo, 18 N. D. 289, 
122 NW 403, 26 LRANS 665; State 
¥.) DrAsing top, 93.5.) Copa F6ASH 


26. Lanigan v. Gallup, 17 N. M. 
627, 131 P 997; Herbert v. Griffith, 
99 S. C. 1, 82 SE 986; Chase v. Gil- 
bert, 83 S. C. 546, 65 SE 735; Johnson 
v. Roddey, 83 S. C. 462, 65 SH 626. 

[a] Reason for rule—‘“A voter 
might desire a system of water 
works, and it might be absolutely 
necessary to provide therefor, while 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pality is taken out of the operation of the general 
rule by a special enactment relating to it alone.27 
Where the authorities have complied with a manda- 
tory provision requiring a submission to the voters 
of a proposition to issue bonds for the construe- 
tion of a plant or system, their failure to submit an 
alternative proposition to acquire an existing plant, 
as authorized by another provision, does not invali- 


date the election.2® 


[§ 4178] (4) Notice. The notice of an election on 
the question of issuing municipal bonds informs the 


on the other hand, a sewer system 
might reasonably be dispensed with 
and the voters not desire it.” Lani- 
gan v. Gallup, 17 N. M. 627, 643, 131 
P 997. 

27. Lucas v. Barringer, 120 S. C. 
68, 112 SE 746. 

28. Wheeler v. Denver, 231 Fed. 8, 
145 CCA 196 [app dism 245 U. S. 626 
mem, 38 SCt 10 mem, 62 L. ed. 518 
mem]. 

29. Stern v. Fargo, 18 N. D. 289, 
122 NW 403, 26 LRANS 665. 

30. Amarillo v. ‘Slayton, (Tex. Civ. 
A.) 208 SW 967. 

31. Perry v. Davis, 
154 P1127. 

Calling of election see supra § 4170. 

32. Perry v. Davis, 97 Kan. 369, 
154. P4012 

33. U. S.—Brown v. Ingalls Tp., 
81 Fed. 485. 

Cal.—San Luis Obispo v. Haskin, 
91 Cal. 549, 27 P.929 [dist Peo. v. 
Baker, 83 Cal. 149, 23 P 364, 1112]. 

Ga.—Wilkins v. Waynesboro, 116 
Ga. 359, 42 SE 767; Smith v. Dublin, 
113 Ga. 833, 39 SE 327. 

Ill.—Robbins v. Kadyk, 312 Ill. 290, 
143 NE 863; Thatcher v. Peo., 93 Ill. 
240. 

Ky.—Providence vy. Ruckman, 195 
Ky. 471, 242 SW 844. 

N. D.—Stern v. Fargo, 18 N. D. 
289, 122 NW 403, 26 LRANS 665. 

Oh.—Barberton v. Dutt, 22 Oh. A. 
200, 153 NE 900. 

S. C.—Ross vy. Lipscomb, 83 S. C. 
136, 65 SE 451, 1837 AmSR 794. 

[a] The object of a statutory re- 
quirement that the amount of the 
proposed issue of bonds and other 
particulars be stated in the notice is 
to give the voters and taxpayers such 
information on the subject as will en- 
able them to consider, weigh, and 
discuss the merits of the proposition, 
Stern v. Fargo, 18 N. D. 289, 122 NW 
403, 26 LRANS 665. 

[b] Mandatory provisions.—(1) 
Some statutes providing that the no- 
tice shall specify certain matters are 
mandatory, and unless there is a sub- 
stantial compliance therewith, the 
election will be invalid. Providence 
v. Ruckman, 195 Ky. 471, 242 SW 
844: Barberton v. Dutt, 22 Oh. A. 200, 
153 NE 900. (2) Directory provisions 
see infra text and note 40. 

{[c] An ordinance adopted after 
the election cannot cure a defective 
notice for the election. Providence v. 
Ruckman, 195 Ky. 471, 242 SW 844. 

[d] The amount (1) of the bonds 
to be issued should be specified in the 
notice. Smith v. Dublin, 113 Ga. 833, 
39 SE 327. (2) It has been held that 
a statute requiring the notice to spe- 
cify the amount of the bonds is com- 
plied with by a statement that the 
ponds are to be issued in an amount 
not to exceed a specified sum. Lara- 
mie City First Nat. Bank v. Laramie, 
25 Wyo. 267, 168 P 728. (3) In an- 
other jurisdiction, however, a similar 
statement has been held insufficient. 
Stern v. Fargo, 18 N. D. 289, 296, 
122 NW 408, 26 LRANS 665 (‘Neither 
the resolution authorizing the elec- 
tion, nor the notice published by the 
auditor, states the amount of the 
proposed bond issue. The language 
is ‘$100,000 or such part ‘thereof as 
may be required.’ The members of 
this court are agreed that this failure 
to state the amount of bonds which 
it was proposed to issue invalidates 
the proceedings. The statute re- 


97 Kan. 369,’ 
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election.?2. The 
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voters that an election will be held?® and that a cer- 
tain proposition will be voted on at the election;*° 
it is not the means by which the election is called,?* 
but is intended merely to give additional publicity 
to what has been already determined and announced ' 
by the ordinance, resolution, or order calling the 


notice of election should contain 


such particulars as are required by statute,®* and 


be published as required by law;?* but it need not 


included in the 


quires the notice to state the amount 
of the proposed issue of bonds. The 
issuance of this notice by the auditor 
is a ministerial act,.and he derives 
his authority in the premises from 
the action of the city council, and we 
conclude that it is essential to the 
legality of the proceedings that both 
the resolution of the council and the 
notice of election state definitely the 
amount of bonds for and against 
which the.vote is to be taken.’ With- 
out such statement the question is 
not fairly presented to the electors. 
They are entitled to know definitely 
what is proposed in the way of in- 
creasing the indebtedness of the city. 
... The voters are not empowered 
to delegate the power to fix the 
amount of the issue, which belongs to 
them, to the city council’’). . 

[e] Rate of interest.—A notice of 
election which recites that the rate 
of interest on the bonds, if issued, 
shall not exceed six per cent, suffi- 
ciently sets forth the rate of interest 
the bonds will bear, within Priv. 
Acts (1905) p 864 ¢ 334, providing 
that the notice shall recite that the 
bonds, if issued, shall bear interest 
at a rate not exceeding six per cent. 
Lumberton v. Nouveen, 144 N. C. 303, 
56 SE 940. 

[f] Intention to incur indebted- 
negs.—A notice of election stating 
that it was intended to issue bonds in 
the sum of twenty thousand dollars 
to construct an outfall sewer, and 
that such sum was the estimated cost 
of the improvement, sufficiently gave 
notice of the intention to incur an 
indebtedness of that amount. Venice 
To senen ce? 24 Cal. A. 350, 141 P 

06. 

{g] Designation of polling places. 
—(1) A notice of election reciting 
that the election would be held “at 
the regular polling places in the 
city,’ will be held sufficiently to 
designate the polling places, in the 
absence of averments that there were 
no regular polling places in the city, 
that there was any uncertainty as to 
the places of holding the election, 
that the electors were not apprised 
of the places where the election was 
to be held, or that the electors were 
deprived of the opportunity to vote. 
Hurd v. Fairbury, 87 Nebr. 745, 128 
NW 6388 [foll State v. Marsh, 106 
Nebr. 547, 184 NW 135]. (2) Under 
some statutes it is not contemplated 
that the original notice shall desig- 
nate the particular polling places in 
the several districts at which the 
voters shall cast their ballots, it 
being necessary and _ sufficient for 
such polling places to be designated 
by a separate posted notice, as in the 
case of general elections. State v. 
Salt Lake City, 35 Utah 25, 99 P 255, 
18 AnnCas 1130. 

[h] Contents of notice held in- 
sufficient.—Bozeman v. Sweet, 246 
Fed. 370, 158 CCA 434, 

[i] Contents held to comply with 
statutory requirements.—Platt  v. 
Payette, 19 Ida. 470, 114 P 25 (sub- 
stantially); C. W. Smith Plectric, 
etc., Co, v. Larned, 96 Kan. 33, 149 
P 704; Meyers v. Walker, (Tex. Civ. 
A.) 264 SW 314. 

{j] Notice held sufficiently defi- 
nite.—Sewell v. Tallapoosa, 145 Ga. 
19, 88 SE 577. 

34. Fla.—Miami v. Romfh, 66 Fla. 
280, 63 S 440. 

Ida.—Sommercamp y. Kelly, 8 Ida. 


contain statements not required by statute to be 


notice,*> nor need the election be 
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Kan.—Chanute v. Davis, 85 Kan. 
188, 116 P, 367. 

Ky.—Katterjohn v. Kelly, 191 Ky. 
238, 230 SW 50: 

La.—Henderson v. Shreveport, 137 
La. 667, 69 S 88, 5 ALR 516. 

Minn.—Warsop v. Hastings, 22 
Minn, 437. 

Miss.—Clarksdale v. Broaddus, 77 
Miss, 667, 28 S 954. 

Nebr.—State v. Weston, 67 Nebr. 
385; 93 NW ‘728; State v. Babcock, 25 
Nebr. 500, 41 NW 450. 

N. Y.—Peo. y. Ft. Edward, 70 N. Y. 
aah Culver v. Ft. Edward, 8 Hun 

Pa.—Graham vy. Lebanon, 240 Pa. 
337, 87 A 567; Harrisburg City v 
Pauphn Deposit Bank, 27 Pa. Co, 

01. 

S. C.—Cleveland v. Spartanburg, 54 
S. C. 83, 31/SE 871, 

{a] Single publication is sufficient 
under some statutes. Central Illinois 
Public Serv. Co, v. Taylorville, 307 
Tll. 311, 188 NE 623; Bauch v. Cabool, 
165 Mo. A, 486, 148 SW 1003. 

[b] A substantial compliance with 
the governing (1) statute’ (Albu- 
querque v. Water Supply Co., 24 N. M. 
368, 174 P 217, 6 ALR 519; Cincin- 
nati v. Puchta, 94 Oh, St. 431, 115 
NE 278) (2) or ordinance (Gollar v. 
Louisville, 187 Ky. 448, 219 SW 421) 
(3) is sufficient. 

{c] An approximate compliance 
with a statute may be sufficient where 
a strict compliance is impossible. 
State v. Orear, 277 Mo. 303, 210 SW 
892 (publication in a weekly’ news- 
paper printed in the German lan- 
guage iS an approximate and suffi- 


cient compliance with a statute re-. 


quiring publication by weekly inser- 
tions in a daily newspaper printed 
in the German language where a 
strict compliance with the statute is 
impossible by reason of the fact that, 
in the city in question, there is no 
daily newspaper printed in the Ger- 
man language). 

{d] Publication held sufficient.— 
Wilkerson y, Lexington, 188 Ky. 381, 
222 SW 74; Kimbley v. Owensboro, 
176 Ky. 532, 195 SW 1087; Rash v. 
Madisonville, 148 Ky. 154, 146 SW 
386; State v. Board of Liquidation, 
163 La. 843, 112 S 894; State v. Hack- 
mann, 293 Mo. 318, 240 SW 135; 
State v. Hackman, 273 Mo. 670, 202 
SW 7; State v. Wilder, 200 Mo. 97, 
98 SW 465; Kerlin v. Devils Lake, 
25 N. D. 207, 141. NW 756, AnnCas 
1915C 624. 

35. Ill.—Peo. v. Harp, 67 Ill. 62. | 

Kan.—C, W. Smith Electric, etc., 
Co. v: Larned, 96 Kan. 33, 149 P 704. 

Mo.—State v. Hackmann, 287 Mo. 
156, 229 SW 1082. 

Mont.—Carlson y. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 12338. 


C.—Tyson v. Salisbury, 151 N. - 


N. 

Cc. 468, 66 SE 532, 

[a] Particular matters.—The stat- 
utes of some jurisdictions do not re- 
quire the notice of election to state 
the: (1) Maturity of the bonds. Peo. 
v. Harp, 67 Ill. 62; C. W. Smith Elec- 
tric, etc., Co. v. Larned, 96 Kan. 33, 
149'P 704; Tyson v. Salisbury, 151 
N. C. 468, 66 SE 532. (2) Rate of 


interest. C. W. Smith Electric, ete., 
Co. v. Larned, supra. (3) Time of 
payment of interest. Carlson v. 


Helena, 39 Mont. 82, 102 P 39, 17 Ann 
Cas 1233. (4) Also some statutes do. 
not require the judgments to be re- 
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advertised by the sheriff when not so required by 
statute;? and sometimes an error, omission, or 
irregularity in the contents,?’ signature,** or pub- 
lication®® of the notice is held not fatal, as where 
the particular charter or statutory requirement not 
complied with is regarded as directory,*° the ordi- 
nance calling the election covered all the details 
required to be stated in the notice,*! the informality 
or irregularity did not violate any specific provision 
of the statute,*? the legal voters of the municipality 
had notice that the election was to be held,*? no 
_voter was misled or deceived,** denied, or deprived 
of, the right to vote,*® or failed to vote because of 
lack of knowledge or notice of the election,*® or the 
result of the election would not have been changed 
if the law had been followed with literal exactness.*7 
Where the notice of the election was not published 
until after the ordinance calling the election took 


funded by the bonds to be described 


in the notice of election. State v. 
Hackmann, 287 Mo. 156, 229 SW 
1082. 

36. Wilkerson v. Lexington, i188 


Ky. 381, 222 SW 74. : 

37. Edwards ev. Clarksville, 35 Ga, 
A, 306, 133 SE 45; Fletcher v. Col- 
lingswood, (N. J. Sup.) 59 A 90. 

{a] For example it is held that 
the election is not invalidated by rea- 
son of the failure of the notice to: 
(1) State the names of the election 
Edwards vy. Clarkesville, 


managers. l 
35 Ga. A. 306, 133 SH 45. (2) Desig- 
nate the place of the_ election. 


Fletcher v. Collingswood, (N. J. Sup.) 
59 A 90 (where the election was to be 
held at the same time as an election 
for municipal officers). 

38. See cases infra this note. 

{a] For instance (1) where a no- 
tice of election recites*that it is pub- 
lished by the authority of the board 
of commissioners, and under instruc- 
tions from them, the fact that it is 
signed by the city clerk, instead of 
the three commissioners, does not 
render void an election held pursuant 
to the notice. Briggs v. Raleigh, 166 
N. GC. 149, 81 SE 1084. (2) The election 
is not invalidated by the fact that 
the city clerk, in signing the notice, 
improperly designated his official title 
as‘“city recorder.” Lodgord v. Hast 
Grand Forks, 105 Minn, 180, 117 NW 
341. 

39. In re Validation of Hast Bay 
Municipal Utility Dist. Water Bonds, 
196 Cal. 725, 239 P 38; Perry v. Davis, 
97 Kan, 369, 154 P 1127; Ardmore v. 
State, 24 Okl. 862, 104 P 913. 

{a] Particular matters held not 
fatal.—(1) Where the mayor and city 
clerk signed the notice as required 
by statute, but through inadvertence 
the notice was published with only 
the signature of the city clerk at- 
tached the omission to publish the 
signature of the mayor was not fatal. 
Perry v. Davis, 97 Kan, 369, 154 P 
. 1127. (2) Under some circumstances 
a failure to publish notice for the full 
Jength of time required by law is not 
fatal. In.re Validation of Hast Bay 
Municipal Utility Dist. Water Bonds, 
196 Cal. 725, 239 P 38; Ardmore v. 
State, 24 Okl. 862, 104 P 913, 

40. Edwards v. Clarksville, 35 Ga. 
A, 306, 133 SE 45; Hesseltine v. Wil- 
pur, 29 Wash. 407, 69 P 1094; Sey- 
mour v. Tacoma, 6 Wash, 427, 33 P 
1059. 

41. Perry v. Davis, 97 Kan. 369, 
154 P 1127. 

42. State v. Board of Liquidation, 
163 La. 8438, 112 S 894. 

43. In re Validation of East Bay 
Municipal Utility Dist. Water Bonds, 
196 Cal: 725, 2389 °P’ 38; Gollar 'v; 
Louisville, 187 Ky. 448, 219 SW 421; 
State v. Board of Liquidation, 163 
La. 843, 112 S 894; Ardmore y. State, 
24 OKl. 862, 104 P 9138. 

‘ 44, State v. Board of Liquidation, 
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163 La. 8438, 112 S 894; Lodgord vy. 
East Grand Forks, 105 Minn. 180, 117 
NW 341, 

45. State v. Board of Liquidation, 
163 La, 8438, 112 S 894; Cincinnati v. 
Puchta, 94 Oh. St. 431, 115 NE 278. 

46. Ardmore y. State, 24 Okl. 862, 
104 P 913, 

47. Loveland v. Western Light, 
ete,,, Co.,. 65 ;Coloi.55:.473 Pil ii. Perry 
v. Davis, 97. Kan. i869;, 15645P 1127; 
Albuquerque v. Water Supply Co., 24 
Now Me 368, 1 74ePs 247665 (ALR 519; 
crac v. State, 24 Okl. 862, 104 P 

{a] Thus (1) the validity of the 
bonds is not affected by an irregular- 
ity in the form of the published no- 
tice where it is shown that the per- 
sons who voted in favor of the bonds 
constituted not only’a majority of 
the persons participating in the elec- 
tion but also a majority of all those 
who were entitled to vote at the elec- 
tion, so that if all the electors who 
remained away from the polls had 
appeared and voted against the bonds 
the result of the election would not 
have been changed. Perry v. Davis, 
97 Kan, 369, 154 P 1127. (2) How- 
ever, the principle cannot be invoked 
where the court is informed only of 
the fact that a majority of the votes 
cast at the election were in favor of 
the bonas, and not of the number of 
votes cast for and against the bonds 
or the number of qualified voters in 
the city. Chanute v. Davis, 85 Kan. 
188, 116 P 367. (8) An error, if any, 
in the statement of the qualifica- 
tions of the voters in the notice is 
not fatal where if all the persons in 
she improperly: excluded class who did 
not vote had offered, and been per- 
mitted, to vote and had voted against 
the proposition, the result of the 
election would not have been changed. 
Loveland v. Western Light, ete., Co., 
65 Colo, 55, 173 P 717 (where the 
proposition carried by a majority of 
eighty-four and the total number of 
persons in the class excluded by the 
notice was thirty-five). 

48. C. W. Smith Electric, etc., Co., 
v. Larned, 96 Kan. 38, 149 P 704. 

49. State v. Clay Center, 76 Kan. 
8667) 91 P91. 

50. Backus v. Virginia, 123 Minn. 
48, 142 NW 1042. 

51. Ariz.—Cronly v. 
Ariz, 235, 56 P 876. 

Cal.—Pasadena vy, Chamberlain, 192 
Cal. 275, 219 P 965; Law v. San Fran- 
cisco, 144 Cal. 384, 77 P 1014; Fritz 
er Francisco, 132 Cal. 378, 64 P 
o * 

Fla.—Bell v. Ocala, 62 Fla. 431, 56 
S 683. 

Ga.—Epping vy. Columbus, 117 Ga. 
263, 438 SE 803; Smith yv. Dublin, 113 
Ga. 833, 39 SE 327; Gavin v. Atlanta, 
86 Ga. 182, 12 SE 262. 


Tucson, 6 


Iowa.—Sears v. Maquoketa, 183 
Iowa 1104, 166 NW 700. 
Kan.—Clayton, v.» Hill City, 111 


_ ue eee 


[§§ 4178-4179 


effect, the fact that it was prepared, signed, and 
dated prior to that time is immaterial.*® 
where the ordinance takes effect upon publication, 
the notice is not impaired by the fact that it and the 
ordinance are published simultaneously ;4° and it is 
held that a notice of election posted as required by 
law is not rendered less effective by a slight irregu- 
larity. in publishing the resolution ordering the 
election prior to its approval by the mayor.®°® 

[§ 4179] (5) Vote Required, and Qualifications of 
In order that the issuance of municipal 
bonds may be authorized by popular vote it must 
receive the proportion of votes required by the gov- 
erning constitutional, statutory, or charter provi- 
It is generally held that a proposition to 
issue bonds is carried or adopted when it receives 
the required proportion of the votes actually cast 
on the proposition®? or at the election, where the 


Also, 


Kan, 595, 207 P 770. 

Ky.—Wilkerson y. Lexington, 188 
Ky. 381, 222 SW 74. | 

Minn.—Powers v. Chishold, 146 
Minn. 308, 178 NW 607. 

Mo.—Carpenter v. Lathrop, 51 Mo. 
483; Bauch vy. Cabool, 165 Mo. A, 486, 
148 SW 1008. 

Nebr.—Brownfield v. 94 
Nebr. 419, 143 NW 475. 

N. J.—Nugent v. Newark, 77 N. J. 
L.. 425, .72 A Al. 


M.—Fabro vy. Gallup, 15 N. M. 


N. 
108, 103 P 271. 

N. Y.—Culver vy. Ft. Edward, 8 
Hun 340, 


N. C.—Hendersonville v. 
BOG Ne 


Kerney, 


Jordan, 
C..35, 63:SH 167. 
. D.—Logan v. Bismarck, 49 N. 
D. 1178, 194 NW 908. 
Oh.—Cincinnati v, Henderson, 8 Oh 
NPNS 341. 7 
S. C.—Wilson yv. Florence, 40 S. C. 
290, 18 SE 792. 
S. D.—Spangler v. Mitchell, 35 S. D. 
335, 152 NW 339, AnnCas1918A 373. 
Tenn.—Sperry v. Nashville, 1 Tenn. 


CivinA. 64085 
Seattle, 19 


Wash.—Faulkner | y. 
Wash. 320, 53 P 365, 

_{a] Proportion required some- 
times varies (1) in the same juris- 
diction or as to the same municipal- 
ity, according to the purpose of the 
bonds to be issued (Long Beach v. 
Boynton, 17 Cal. A, 290, 119 P 677; 
Rasp v. Omaha, 113 Nebr. 463, 203 
NW 588), (2) or according to whether 
the proposition is submitted at a 
general or special election (State v. 
Marsh, 107 Nebr. 607, 187 NW 88). 

52. Cal.—Sacramento v. Goddard, 
252 P 329; In re Validation of Bast 
Bay Municipal Utility Dist. Water 
Bonds, 196 Cal. 725, 239 P 38; Morgan 
Fe ho8 Angeles, 182 Cal. 301, 187° P 

Ky.—Wilkerson vy. Lexington, 188 
Ky. 3681, 222 SW 74; Frost v.. Central 
City, 1384 Ky. 434, 120 SW 367; Worth- 
ington v. Lexington Bd, of HEduca- 
tion, 71 SW 879, 24 KyL 1510. 

Mo.—State v. Orear, 277 Mo. 303, 
210 SW 392 (under constitutional pro- 
vision). 

N. J.—Nugent v. Newark, sod 
tenet, GoteAws LA. mia 

. M.—Fabro v. Gallup, 15 N. M. 

108; L038 Pi 274. 4 

N. C.—Hendersonville y. Jordan, 
150 N. C. 35, 63 SE 167. 

N. D.—Logan y, Bismarck, 49 N. D, 
1178, 194 NW 908. 

Tenn.—Sperry v. Nashville, 1 Tenn, 
Civ. A. 643. 

[a] Practical construction.—“Be- 


cause of the utter impracticability of 


carrying out the legislative fiat as 


| strictly construed, the common-sense 


meaning of the words ‘majority of 
the electors’ should be applied, and 


} consequently construed, as ‘majority 
of the electors voting on the propo- 


sition.’” In re Validation of East 
Bay Municipal Utility Dist. Water 


a ET IE a aT Ta a ey 
*For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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election is held on this matter alone,®* and that it 
is not necessary for the propesition to receive the 
assent of a specified proportion of all persons in the 
municipality entitled to vote®* or of all the persons 
voting at the election, where other measures or offi- 
cers are voted for at the same election;®®> but a 
few statutes are construed to require the assent of 
a majority of all the electors entitled to vote®® or 
_ to require a majority of the votes cast at the elec- 
tion, where officers or other measures are voted on 
at the same election,®” and under some statutes or 
charters, where several propositions to issue munici- 
pal bonds are submitted at the same election, it is 
necessary to the adoption of any one proposition 
that it receive two thirds of the votes cast on the 
proposition on which the highest number of votes 
was ecast.°® In ascertaining the total number of 
votes cast on a proposition to issue municipal bonds 
it is proper and necessary to count the legal and in- 
telligible ballots found in the ballot box at the close 
of the polls,5® and to disregard ballots which are 
blank,®° or unintelligible,*t or which bear distin- 
guishing marks,®? or which are for any reason ille- 
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gal.°* However, in the absence of fraud,** the re- 
ception and counting of some illegal votes does not. 
invalidate the election in the absence of a showing 
that the result of the election was affected or 
changed thereby.*® 

Qualifications of voters at an election on the 
question of issuing municipal bonds are such as 
may be prescribed by constitutional, statutory, or 
charter provisions.°® While such provisions are 
sometimes regarded as of the substance of the elec- 
tion,®’ nevertheless the participation of disqualified 
persons in the election does not render it void where 
their votes'do not affect the result. Women are 
sometimes entitled to vote at a municipal bond elec- 
tion,®® at least where they own property or pay 
taxes in the municipality ;"° but their votes are not 
to be counted in determining whether the proposi- 
tion has received the required number of votes 
where, under the statute, for the proposition to carry 
it must receive a vote larger than one half of the 
votes at the last preceding municipal election and 
only men were entitled to vote at such preceding 
election.71 Registration is sometimes,*? although not 


Bonds, 196 Cal. 725, 749, 239 P 38. 

[b] Consolidation of bond and 
primary elections.—Under some con- 
stitutional and statutory provisions, 
a vote of only two thirds of those 
actually voting on the matter is suf- 
ficient to authorize the issuance of 
bonds by a city, although the elec- 
tion on such question is consolidated 
with a primary election and there is 
only one form of ballot on which ap- 
pears the names of candidates for 
office as well as the question as to 
whether bonds should be issued. Mor- 
gan v. Los Angeles, 182 Cal. 301, 187 
P 1050. 

53. Bell v. Ocala, 62 Fla. hee 56 
S 683; Jones v. New Bern, 152 N. C. 
64, 67 SE 173; Harby v. Jennings, 112 
S.2CG. 479; 101 SE 649; Spangler v. 
Mitchell, 35 S. D. 335, "152 NW 339, 
AnnCas1918A 373. 

54. Fla.—Bell v. 62 Fla. 
431, 56 S 683. 

N. M.—Fabro v. Gallup, 15 N. M. 
108, 103 P 271. 

N. C.—Jones v. New Bern, 152 N. C. 
64, 67 SE 173; Hendersonville v. Jor- 
dan, 150 N. C. 35, 68 SE 1 

N. D.—Logan v. eee: 49 N. D. 
1178, 194 NW 908. 

S. C.—Harby v. Jennings, 112 S. C. 
479, 101 SE 649. 

S D.—Spangler v. Mitchell, 35 S. D. 
335, 152 NW:339, ‘AnnCas1918A 373. 

55. Sacramento v. Goddard, (Cal.) 
252 P 329 (decided under charter pro- 
vision); Frost v. Central City, 134 
Ky. 434, 120 SW 367; Sperry v. Nash- 
ville, 1 Tenn. Civ. A. 643. 

56. Clayton v. Hill City, 111 Kan. 
595, 207 P 770; Bauch v. Cabool, 165 
Mo. A. 486, 148 SW 1003 (statute re- 
lating to Cities of the fourth class 
and differing in its terms from a 
constitutional provision). 

57. Bryan v. Lincoln, 50 Nebr. 620, 
70 NW 252, 35 LRA 752 (funding 
bonds). 

58. Pasadena v. Chamberlain, 192 
Cal. 275, 219 P 965; Law v. San Fran- 
cisco, 144 Cal. 384, 77 P 1014; Lawry 
v. San Diego, 66 Cal.,A. 45, 225 P 
283 

[a] In other words, it is not suf- 
ficient for each bond issue to receive 
two thirds of the vote cast upon that 
particular issue, but it must receive 
two thirds of the vote cast upon the 
subject of bonded indebtedness. Law 
v. San Francisco, 144 Cal. 384, 77 P 


Ocala, 


1014. 

59. State v. Topeka, 68 Kan, 177, 
74 P 647. 

60. Inglewood v. Kew, 21 Cal. A. 


611, 182 P 780; Powers v. Chisholm, 
146 Minn. 308, 178 NW 607; Wells- 
ae vy. Connor, 91 Oh? St. 28, 109 NE 
526. 

61. Wellsville v.. Connor, supra; 


‘Loveland v. Western Light, etc., 


State v. Clausen, 72 Wash. 409, 130 P 
479, 45 LRANS 714. 

62. Inglewood v. Kew, 21 Cal. A. 
611, 1382 P 780; Wightman v. Tecum- 
seh, 157 Mich. 326, 122 NW 122. 

63. State v. Clausen, 72 Wash. 409, 
130 P 479, 45 LRANS 714. 

64 Kerlin v. Devils Lake, 25 N. D. 
207, 141 NW 756, AnnCas1915C 624. 

65. Sargent v. Santa Fe, 24 N. M. 
411, 174 P 424; Kerlin v. Devils Lake, 
25 N. D. 207, 141 NW 756, AnnCas1915 


C 624, 
66. Colo.—Loveland v. Western 
eae ete. Co,2 65 ‘Colo: 55,8 13 se 


Wut care . Claxton, 35 Ga. A. 
107, 132 SE 411. 


lige Hasire v. Meier, 39 Ida. 261, 
227 P 25. 

Iowa.—Sears v. Maquoketa, 183 
Iowa 1104, 166 NW 700. 

Ky.—Crosby v. Mayfield, 133 Ky. 
215, 117 SW 316. 

Miss.—Griffith v. Vicksburg, 102 


Miss. 1, 58 S 781. 

N. M.—Baca v. Belen, 30 N. M. 541, 
240 P 803. 

N. Y.—Shapter v. Carroll, 18 App. 
Div. 390, 46 NYS 202; Spitzer v. Ful- 
ton, 33 Mise. 257, 68 NYS 660; Scott 
Ve ey, 20 Misc. 652, 46 NYS 
108 


N. C.—Cottrell v. Lenoir, 148 N. C. 
TK, ot SE 599. 

N. D.—Kerlin v. Devils Lake, 25 
N. D; 207, 141 NW 1756, AnnCas1915C 
624. 

Okl.—Hughes y. Sapulpa, 75 Okl. 
149, 182 P 511, 

S. C.—Cleveland v. Spartanburg, 54 
8. ~Ci183;,181 (Sho 87 i. 

Tex.—Ft. Worth v. Cureton, 110 
Tex. 590, 222 SW 531; Conklin v. El 
Paso, (Civ. A.) 44 SW 879. 

Wash.—Seymour v. Tacoma, 6 
Wash. 138, 32 P 1077. 

{a] Taxpaying electors.—(1) Un- 
der some provisions, only qualified 
electors paying property taxes may 
vote at an election to issue bonds. 
Ft. Worth v. Cureton, 110 Tex. 590, 
222 SW 531. (2) The phrase ‘“tax- 
payers under the law,” within L. 
(1899) p 419 § 1, providing for elec- 
tions concerning the construction of 
electric works and the issuance of 
bonds therefor, means taxpayers who 
pay taxes and reside in the city, and 
not residents of the city who are tax- 
payers of the county outside the aoe 
On 
65. Colo, 65, 173. P 717. (8) A resi- 
dent owning an automobile on which 
he has paid a registration fee, but 
owning no other property taxable in 
the municipality, is not a taxpayer, 
within Comp. St. § 4114, and there- 
fore is not entitled to vote at a 
municipal bond election. Hartman v. 


Meier, 39 Ida. 261, 227 P 25. (4) 
Under some provisions, a voter, oth- 
erwise qualified, is disqualified only 
by nonpayment of taxes (Daniel v. 
Claxton, 35 Ga, A. 107, 132 SE 411) 
(5) and not by his failure to make a 
return of his taxes as required by law 
(Daniel v. Claxton, supra). 

] White voters.—It has been 
held that the issuance of bonds by a 
city for school buildings for white. 
children cannot be enjoined because 
the question of the issuance of such 
bonds was submitted only to the 
white voters, where there were sepa- 
rate schools for the white children 
under the supervision of a board of 
education and supported by the gen- 
eral tax fund and a special tax on 
the white people, and separate 
schools for colored children sup- 
ported by the general tax fund and a 
separate tax on the colored people. 
Crosby v. Mayfield, 1383 Ky. 215, 117 
SW 316, 

67. Hughes v. Sapulpa, 75 Okl. 
149; 182 P 511. 

68. Brown v. Atlanta, 152 Ga. 283, 
109 SE 666; Griffith v. Vicksburg, 102 
Miss. 1, 58 sg 781. 

69. Brown v. Atlanta, 152 Ga. 283; 
109 SE 666; Sears v. Maquoketa, 183 
Iowa 1104, 166 NW 700. 

70. Baca v. Belen, 30 N. M. 541, 
240 P 803; Ward v. Kropf, 120 NYS 
476 [aff so far as appealed from 143 
App. Div. 919 mem, 127 NYS 1148 
600) (aff) 207" Ni YS 467, LOY “NB 

71. Sears v. Maquoketa, 183 Iowa 
1104, 166 NW 700. 

[a] “The legislature intended that 
the comparison should be made by 
measuring male votes with male 
votes. ... We are of opinion that 
the legislature, in requiring a ma- 
jority of electors equal to the major- 
ity at the last preceding municipal 
election, had in mind that the ma- 
jority at said last election was a 
majority of the votes cast by male 
voters only; that it used the word 
‘elector’ advisedly, because it did not 
desire a majority made up of male 
votes only, to be equalled by a ma- 
jority made up of the votes of both 
male and women voters; that it em- 
ployed the word ‘elector’ in its ac- 
cepted law meaning, and thereby ex- 
cluded women, for they are not au- 
thorized to participate in any voting 
which might not be done by non- 
electors.” Sears v. Maquoketa, 183 
poe 1104, 1106, ‘1107, 166 NW 


72. Goolsby v. Stephens, 155 Ga. 
529, 117 SH 4389; Harrell y. Whigham, 
141 Ga. 322, 80 SE 1010; Daniel v. 
Claxton, 35 ‘Gas A; 107, 132 SE 411; 
Hardee v. Henderson, i70 NC ors; 
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always,”* required. An irregularity in the registra- 
tion is not necessarily fatal.” 

[§ 4180] (6) Conduct and Record. An election on 
the question of issuing municipal bonds is legal 
where it is held and conducted,’® the returns are 
canvassed,’® and the result declared’? in compli- 
ance with applicable statutes. In the absence of 
evidence to the contrary, it will be presumed that 
the returns were made in accordance with legal re- 
quirements’® and that a consolidation of returns is 
correct.7® While the election should be conducted 
in the manner prescribed by statute,®° yet, when not 
otherwise provided by statute, a fair and impartial 
election will not be vitiated by mere informalities of 
the election officers in holding the election®! or in 
ascertaining and declaring the result thereof,*? or, 
as sometimes stated, irregularities in the election are 
not fatal where they do not affect the result,®* or 
where, in the absence of a violation of a mandatory 
statute, they are not of sufficient importance to war- 
rant serious consideration.** A vote by secret bal- 
lot,8> rather than viva voce,®* is proper, even though 
the common schools of the city will be the henefi- 
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ciaries of the proceeds of the bonds when sold.** 
The failure to erect private booths in polling places 
as provided by statute does not invalidate the elec- 
tion where each voter was given an opportunity to 
vote in secrecy and without interference;** and 
where outside territory is annexed to a city at such 
a time that no provision can be made for the resi- 
dents of such territory to vote at a bond election, 
the fact that such residents were not provided with 
ballots and booths at such election will not. invali- 
date it.89 The use of one ballot box for voting on 
two propositions to issue bonds,®® or at a combined 
general municipal and special bond issue election,®* 
is not prohibited by statute in some jurisdictions. 
The requirement of a statute that a record of the 
election shall be made is directory merely,®? and a 
failure to comply therewith does not invalidate the 
election.®° 

Officers. The Seater should be held by the offi- 
cers prescribed by statute,°* but the election is not 
necessarily rendered void by the fact that the 
appointment of such officers was not made in strict 


87 SE 498; Cottrell v. Lenoir, 148 N. 73. 


C. 137, 61 SE 599. 

{a] General or special registra- 
tion.—(1) Under an amended provi- 
sion of the Georgia constitution, a 
general registration applicable to ali 
elections to be held in the munici- 
pality is necessary, and a _ special 
registration for the bond election is 
not permissible. Goolsby v. Stephens, 
155. Ga...529, 117 SE 439; Foster. v. 
‘College Park, 153 Ga. 112, 112 SE 
361; Brown v, Atlanta, 152 Ga. 283, 
109 SE 666. (2) “While a revision of 
the list of registered voters as shown 
upon the registration book, to de- 
termine who should be counted as 
registered voters in ascertaining the 
result of a bond election, would not 
be the equivalent of providing a spe- 
cial registration, contrary to the 
amendment to the constitution... 
the court nevertheless erred in ad- 
mitting in evidence a so-called list 
of the registered voters taken from 
the registration book but revised by 
certain members of the city council 
appointed for that purpose by the 
mayor, when, so far as appears, no 
ordinance had been enacted provid- 
ing for registrars or authorizing the 
mayor to make such appointments.” 
Daniel v. Claxton, 35 Ga. A, 107, 109, 
132. SE 411. 

[b] A resort to the tally sheets of 
the last general election (1) in the 
absence of registration, for the pur- 
pose of ascertaining whether the as- 
sent of the required proportion of 
voters has been given, is no longer 
permissible under an amended con- 
stitutional provision requiring regis- 
tration. Goolsby v. Stephens, 155 Ga. 
529,.117 SE 439. (2) Formerly, such 
a method was permissible. Sewell v. 
Tallapoosa, 145. Ga. 19, 88 SE 577; 
Wilkins v. Waynesboro, 116 Ga. 359, 
42 SE 767. See McKnight v. Senioa, 
115 Ga, 915, 42 SE .256 (when an 
election is held in a municipality to 


determine whether two thirds of the]' 


qualified voters will give their assent 
to the issuance of bonds, and there 
is no law authorizing or requiring a 
registration of the voters of the 
town, and at, the election held the 
total number of votes cast exceeds 
the total number cast at the last 
general election in the town, as 
shown by the tally sheets of that 
election, and no question is raised as 
to the right of any one of the voters 
to participate in the bond election, 
the assent of two thirds of the quali- 
fied voters is not obtained where the 
number voting in favor of bonds, is 
less than two thirds of the votes 
cast at the bond election). 


Kerlin vy. Devils Lake, 25 N. D, 
207, 141 NW 756, AnnCas1915C 624. 

74 Gracen v. Savannah, 142 Ga. 
141, 82 SE 453; Brumby v. Marietta, 
132 Ga. 408, 64 SE 321; Hardee v. 
Henderson, 170 N. C. 572, 87 SE 498; 
Briggs v. Raleigh, 166 N. C. 149, 81 
SE 1084. 

{a] Tlustrations—(1) The fact 
that the registration books were not 
opened and closed at the required 
times is not fatal where it does not 
appear that, by reason of the irregu- 
larity, any voter was deprived of a 
registration certificate or the right to 
vote, or that the result of the elec- 
tion was affected. Gracen vy. Savan- 
nah, 142 Ga. 141, 82 SE 453; Hardee 
v. Henderson, 170 N. C. 572, 87 SE 
498; Clinkscales v. Fant, 116 S. C. 
206, 107 SE 515. (2) The bonds are 
not invalidated by an irregularity in 
the registration of a few voters 
where it does not appear that such 
persons voted, or that they were not 
qualified to register, or that the ir- 
regularity affected the result. 
Brumby vy. Marietta, 132 Ga. 408, 64 
SH 321. 

75. Schuck vy, Sigie: Harbor, 87 N. 
J. L. 484, 95 A 13 

76. Lasseter Vv. Petts: 67 Fla. 240, 
64 S 847. 

77. Lasseter ov. State, supra; 
Sewell v. Tallapoosa, 145 Ga. 19, 88 
SHE 577%. 

78. Bauch v. Cabool, 165 Mo. A. 
486, 148 SW 1003. 

79. Brown-y. Atlanta, 152 Ga. 288, 
109 Seat 666. 

80. S.—Oregon v. Jennings, 119 
We 5: 14; 7 SCt 124, 80° LG. ed./328. 
ager ihr a v. Lathrop, 51 Mo. 

N. M.—Lanigan v.\ Gallup, 17 N. 
M. 627,.181 P 997. 

N. C.—Richmona Union Bank vy. 
Oxford, 116 N. C. 839, 21 SE 410. 

Tenn.—Johnson City v. Charleston, 
oe R. Co., 100 Tenn, 138, 44 SW 

W. Va.—Knight v, West Union, 45 
W.Va. o194,, 32 SH 168 

[a] Applicable provisions. — (1) 
Proceedings in conducting a special 
municipal election to determine upon 
a bond issue are governed by special 
provisions of the city charter in so 
far as such provisions purport to 
regulate such matters, and where 
such special provisions are silent, the 
procedure is governed by the gen- 
eral provisions of the charter relat- 
ing to elections. Watts vy. State, 77 
Okl. 199, 187 P 797. (2) Where the 
submission of the question of issu- 
ing bonds at either an annual or 
special election is authorized, and 


the question is submitted at an an- 
nual election, the laws governing the 
procedure of that election must, be 
held to apply. D’Espard v. Hssex 
Fells, 84 N. J. L. 181, 86 A 172. 

81. Clough v. Colorado Springs, 70 
Colo, 873.89, 197 =P.896; aLeit eae 
Knight v. West Union, 45 W. Va. 194, 
32 SE 163. 

82. Clough v. Colorado Springs, 70 
Colo. 87,89, 197. P8896 1 f[citu: Cyc]; 
State v. Hackman, 273 Mo. 670, 202 
SW 7; Knight v. West Union, 45 W. 
Va. 194, 32 SE 163. 

83. Clough v. Colorado Springs, 70 
Colo. 87, 197 P 896; Brumby v. Mari- 
etta, 132 Ga. 408, 64 SE 321; Barry v. 
New Haven, 162 Ky. 60, 171 SW 
1012; Hughes y. Sapulpa, 75 Okl. 149, 
182 P 511. 

[a] Rule applied to the action of 
the election officers in: (1) Permit- 
ting a few legal voters, who -had 
voted in the election for officers and 
left the voting place, to return and 
vote in the election upon the bond 
issue. Barry v. New Haven, 162 Ky. 
60, 171 SW 1012. (2) Returning un- 
used ballots to the clerk, instead of 
detaching and destroying them as 
required by statute. Barry v. New 
Haven, supra. : 

84. State v. 273 Mo. 
670, 202 SW 7. 

85. Frost oe oat City, 134 Ky. 
434, 120 SW 

86. Frost ary 
pra. 

87. Frost v. Central City, supra. 

[a] Reason for rule is that the 
election is not held under any stat- 
ute concerning graded or common 
schools. Frost v. Central City, 134 
Ky. 434, 120 SW 3867. 

Method of voting at school district 
meeting see Schools and School Dis- 
tricts [385 Cye 876]. 

88. El Dorado v. Jacobs, 
294 SW 411. 

89. O’Bryan v. Owensboro, 113 Ky 
680, 68 SW 858, 69 SW 800 [fol 
Lancaster v. Owensboro, 93 SW «715; 
24, KyL 2249]. 

90. Smith v. Bellhaven, 150 N. C. 
156, 63 SE 610; Lumberton y. Nu- 
veen, 144 N. C. 3038, 56 SE 940. 

91. Mead v. Los "Angeles, 185 Cal. 
422, 197 P 65. 

92. Turpin v. Madison County 
Fiscal Ct., 105 Ky. 226, 48 SW 1085, 
20 KyL 1131; Wiley V. Minneapolis 
Bd. of Education, 11 Minn. 371. 

93. See cases supra note 92. 

94. Oregon v. Jennings, 119 U. S. 
74, 7 SCt 124, 30 L. ed. 323; Harmon 
y. Auditor Public Accounts, 123° 11. 
122, 13 NE 16 5 AmSR 502 [aff 
22° Ill. A. 129]; 


Hackman, 


central City, su- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Weil v. Newbern, 
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conformity to statutory provisions, that they were 
not sworn before entering upon the discharge of 
their duties,°® or even, it is held, by the fact that 


the officers were not appointed 
authority.°” 

Time. 
the time,®® that is, on the day? 


hours,’ prescribed by law; but keeping the polls 
open for a longer, time than is provided by law is 
a mere irregularity which does not invalidate the 
election,? and the opening of the polls later than 
provided by statute is also held not to invalidate 
the election in the absence of evidence of any in- 


jury resulting therefrom. 
Place. 


126 Tenn, 223, 148 SW 680, LRA1915A 
1009, AnnCas1913E 25. 

95. El Dorado vy. Jacobs, (Ark) 294 
SW 411; Ward v. Kropf, 120 NYS 
476 [aff so far as appealed from 
143 App. Div. 919 mem, 127 NYS 
1148 mem (aff 207 N. Y. 467, 101 
NE 469)]. 

96. State v. Hackman, 273 Mo. 670, 
202 SW 7. 

97. Ryan v. Tuscaloosa, 155 Ala. 
479, 46 S 638; Fidelity Trust, etc., 
Co. v. Morganfield, 96 Ky. 5638, 29 
SW 442, 16 KyL 647. 

98 Hughes v. Sapulpa, 75 Okl. 
149, 182 P 511. And see cases infra 
this note. 

[a] Time of general election.— 
(1) An election on the question of 
issuing bonds need not be held at 
the time of a general election (Brown 
vy. Atlanta, 152 Ga. 283, 109 SE 666; 
State v. Hackmann, 274 Mo. 551, 203 
SW 960), (2) unless it is so pro- 
vided by statute (Ashland v. Cul- 
bertson, 103 Ky. 161, 44 SW 441, 19 
KyL 1218; Belknap v. Louisville, 99 
Ky. 474, 36 SW 1118, 18 KyL 313, 
59 AmSR 478, 34 LRA 256). (3) A 
statute authorizing a city to sub- 
mit the question of issuing bonds at 
“the regular city election’ does not 
restrict such submission to the first 
regular city election following the 
passage of the act. Ahrens v. Louis- 
ville, 186 Ky. 579, 217 SW 907. 

{b] Time fixed by mayor and al- 
dermen.—A _ = statute vesting the 
mayor and aldermen with power to 
fix the time when the vote shall be 
taken is not invalid. Weil v. New- 
)ern, 126 Tenn. 223, 148 SW_ 680, 
LRA1915A 1009, AnnCas1913E 25. 

[c] Election on charter amend- 
ment authorizing bonds.—A city hav- 
ing a home rule charter can issue 
valid bonds which were authorized by 
the required number of voters, al- 
though the authority was given at 
the same election at which an amend- 
ment to the charter permitting the 
issuance. of bonds was. adopted. 
Jackson City Commn. v. Vedder, 218 
Mich. 292, 187 NW 702. 

[ad] More than one election in 
specified period of time.—(1) A char- 
ter prohibition of more than_ one 
special election in any period of 
twelve months does not apply to an 
election on the question of issuing 
municipal bonds where the prohibi- 
tion relates only to elections on ini- 
tiated ordinances and the ordinance 
involved in the bond issue proceed- 
ings is not an initiated or referred 
ordinance. Clough v. Colorado 
Springs, 70 Colo. 87, 197 P 896. (2) 
However, a statutory prohibition of 
the holding within a specified period 
‘of time of more than one election 
for the issuance of bonds for the 
same purpose will be given effect 
where the general purposes of the 
two elections are the same. Gray- 


The election may and should be held at 


It has been both affirmed+ and denied? 
that the election is invalidated because held, in viola- 
tion of a statute, at one voting place for the entire 
municipality instead of at separate polling -places 
in the several election districts or precincts. In the 
absence of a contrary showing it will be presumed 
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that the election was held at the usual voting places 
in the city,® and even though it appears that in ene 
ward or precinct the election was held at a place 
other than the usual voting place, yet the election 


will not be held invalid on this account where the 


and during the 


mont v. Stott, 160 Ala, 570, 571, 49 
S 6838. (8) ‘The manifest meaning 
and intent of this law is to author- 
ize elections for bond issues but 
once during any two years for the 
same general purpose.” Graymont 
v. Stott, supra. (4) In holding the 
statute applicable in a particular 
case, the court said: “The bonds 
voted for at the election in July, 


11908, were to be used for the ‘pur- 


pose of ‘acquiring sites and building 
schoolhouses thereon, and equipping 
same,’ and for the further purpose of 
‘constructing sanitary sewers in and 
for said city.’ The bonds voted for 
at the second election in February, 
1909, were to be issued for the same 
purposes; that is, for school and 
Sanitary sewerage purposes. The 
only variation in the description of 
the two sets to be voted for was 
sewerage ‘extension’ in the second 
and sewerage ‘construction’ in the 
first, and we think that the ‘exten- 
sion’ necessarily includes ‘construc- 
tion.’ . . . If the first bonds were for 
school purposes, it matters not that 
the next bond issue was for the con- 
struction of separate and distinct 
school buildings, as they are all em- 
braced in and are to be used for 
school purposes. The same may be 
said as to the sewerage bonds, as 
both issues were for sewerage pur- 
poses, whether to be used in con- 
structing or extending the sewerage 
system. There being nothing to in- 
dicate that the first election was void, 
the second one, having been held 
within less than two years after the 
first one and for the same general 
purpose was_ therefore invalid.” 
Graymont v. Stott, supra. 

99. Hill v.. Memphis, 23 Fed. 872 
(afi.138¢Us Sa 198 -1OrSCevse2: sii. 
ed. 887]; Re Armstrong, 17 Ont. 766. 

1. Hammond v. San Leandro, 135 
Cal, 540, 67 P 692; Ardmore v. State, 
24 Okl. 862, 104 P 913; Herbert v. 
Griffith, 99 S. C. 1, 82 SH 986. 

State v. Francisco, 98 Kan. 808, 
BPy2lt, 

Fl Dorado v. Jacobs, (Ark) 294 
411; State v. Hackman, 273 Mo. 
202 SW 7. 

4 Hall v. Turner, 125 Okl. 248, 
257 P 328; Munger v. Watonga, 106 
Okl, 78, 238 P 211. 

5. Kerlin v. Devils Lake, 25 N. 
D. 207, 141 NW 1756, AnnCasi915¢C 
624. 


6. State v. Hackman, 273 Mo. 670, 
202 SW 7. 
7, El Dorado v. Jacobs, (Ark.) 294 
Sw 411 (two hundred feet apart on 
same street); State v. Hackman, 273 
Mo. 670, 202 SW 7 (both rooms on 
same floor of courthouse and front- 
ing on same hallway). 
8. State v. Hackman, 
[a] 
less than two thousand: population, it 
will not be presumed that the voters 


Supra. 


In the case of a small city of 


places are in close proximity’? and there is nothing 
to indicate that any voter experienced difficulty in 
finding the voting place® or was in anywise pre- 
vented from voting.® 

[§ 4181] (7) Operation and Effect. 
though not required, a proposition to issue bonds 
has been submitted to the voters to obtain an in- 
dication of their opinion,?® this expression of opin- 
ion is not binding upon the authorities.21 
other hand, where, in pursuance of constitutional, 
statutory, or charter requirement,!? a proposition 
to issue municipal bonds or stock has been sub- 
mitted to, and acted upon favorably by, the voters 
of the municipality, the bonds or stock may!® and 


Where, al- 


On the 


experienced any difficulty in ascer- 
taining their respective places of vot- 
ing. State v. Hackman, 273 Mo. 670, 
202 SW 7. 

9. State v. Hackman, supra. 

10. See supra § 4167. 

11. Sinking Fund Comrs. vy. Ken- 
coat Northern Bank, 1 Metc. (Ky.) 


12. See supra § 4167. 

13. Stokes v. Montgomery, 203 
Ala. 307, 82 S663; Carlson v. Helena, 
39 Mont. 82, 102 P 39, 17 AnnCas 
12; Rasp v. Omaha, 113 Nebr. 463, 
203 NW 588. And see Janes y. Ra- 
cine, 155 Wis. 1, 148 NW 707 (the 
vote of the electors of a city to pur- 
chase a water plant authorizes the 
city, without further vote by them, 
to issue bonds, if necessary, to pro- 
cure ‘the purchase money). 

[a] Referendum on ordinance pro- 
viding for issuance.—Rev. Codes § 
3268, declaring, to make available the 
referendum, that no ordinance shall 
become effective until thirty days 
after its passage, has no application 
to an ordinance providing for the is- 
suance of municipal bonds passed 
after the issuance of such bonds has 
been authorized by a vote of the tax- 
payers, as their consent, given upon 
the submission of the primary ques- 
tion whether the bonds should be is- 
sued, fully clothed the council with 
the power to issue them according 
to the general statutes applicable, 
the referendum applies only to mat- 
ters of general legislation on which 
electors generally are entitled .to 
vote, and taxpayers only are entitled 
to vote on the issuance of such bonds. 
Carlson v. Helena, 39 Mont. 82, 102 
P 39, 17 AnnCas 1233. 

{[b] Time of issuance or sale.—(1) 


In the absence of a statute requiring © 


the bonds to be issued within a speci- 
fied period of time after the election, 
the time of issuance rests within the 
sound discretion of the city officials. 
Stokes v. Montgomery, 203 Ala. 307, 
82 A 663. (2) Even where a statute 
provides that the bonds shall be is- 
sued within a certain number of days 
after an election authorizing the is- 
sue, valid bonds may be issued after 
the time specified. Chickaming Tp. 
v. Carpenter, 106 U. S. 663, 1 Sct 
620, 27 L. ed. 807. (3) It is sufficient 
if, after the election has been held 
and the indebtedness authorized, the 
municipality proceeds to sell the 
bonds. with reasonable’ diligence. 


|} Carlson vy. Helena, 39. Mont. 82, 102 


P 39, 17 AnnCas 1233. (4) The au- 
thority conferred does not lapse up- 
on the completion of the assessment 
roll for the year in which the elec- 
tion is held. Carlson v. Helena, su- 
pra. (5) The issuance of bonds for 
constructing a filtration plant and 
improving a city’s waterworks sys- 
tem four years after they were voted 
did not constitute such unreasonable 


. 
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must!* be issued in conformity to the terms and 
conditions of the submission!® and the applicable 
statute in force at the time thereof,'® and with- 
out regard to extraneous representations or argu- 
ments to the voters;'? but it is not necessary to 
issue bonds or stock for the full amount,'® or, ex- 
cept in some jurisdictions,'® at the maximum rate 
of interest,?° authorized by the vote; clerical errors 
in the election proceedings may, before issuance of 
the bonds, be corrected by the council as the repre- 
sentative of the taxpayers;?! in the absence of 
prejudice, a, substantial compliance with the man- 


delay as to affect the validity of the 
bonds, where the same necessity for 
improving the waterworks system ex- 
isted, and the delay was due to the 
desire of the city to make the im- 
provements at lower prices than those 
prevailing, as well as to its inability 
to market the’ bonds to advantage. 
Nall v. Elizabethtown, 200 Ky. 321, 


254 SW 893. 
14. State v. Francisco, 98 Kan. 
808, 160 P 217; Augusta v. Mays- 


ville, ete., R. Co., 97 Ky. 145, 30 SW 
1, 16 KyL 890; State v. Jennings, 48 
Wis. 549, 4 NW 641; In re Canada 
Centakt. Co; 85 UC.) Oe ae 39.0, 
Compare Hearn v. Covington City 
Council, 10 Ky.. Op. 122 (where the 
particular city was authorized by 
statute to submit to a vote of the 
citizens the question of issuing its 
bonds in a sum not exceeding eight 
hundred thousand dollars to construct 
a bridge across the Ohio River, and 
after a majority of the votes were 
cast in the affirmative the city coun- 
cil ascertained that the bridge would 
cost largely more than the sum 
named, and that the consent of the 
state of Ohio to the erection of the 
bridge had not been secured, the 
council had the right in the use of 
its discretion to refuse to let the 
contract and issue the bonds). 

15. Cal.—Skinner v. Santa Rosa, 
107 Cal. 464, 40 P 742, 29 LRA 512. 

Ill.—Big Grove v. Wells, 65 Il. 

3 


63. 

Md.—Stanley v. Baltimore, 146 Md. 
277.126, A 151, 130; As 181. 

Minn.—Hodgman y. Chicago, 
R. Co., 20 Minn. 48. 

Nebr.—Morgan v. Falls City, 103 
Nebr. 795, 174 NW 421. 

Pa.—Lang v. Allegheny, 16 Pa. 
Dist. 960. 

Tex.—Nalle v. Austin, (Civ. A.) 21 
SW °375. See Simpson v. Nacog- 
doches, (Civ. A.) 152 SW 858 (the 
issuanee of bonds providing for a 
redemption period different from that 
stated in the proposition submitted 
to the voters is improper, but, by 
virtue of a statutory provision, this 
defense cannot be urged against the 
validity of the bonds after they have 
been approved and certified by the 
attorney-general and registered in 
the office of the comptroller, and have 
passed into the hands of a purchaser 
from the city). But see Vernon v. 
Montgomery, (Civ. A.) 265 SW 188 
(that the city commission, after an 
election authorizing a bond _ issue, 
provided for payment of interest 
semiannually, instead of annually, as 
contemplated by the proposition sub- 
mitted to the people, did not invali- 
date the bonds, in the absence of a- 
showing that the change was preju- 
dicial). 

Wash.—Uhler v. Olympia, 87 Wash. 
Aee- lat Pe dT 11 b25Pu 998: 

[a] “If the terms and conditions 
submitted to the electors may be de- 
parted from, and such election held 
to authorize the issuance of bonds 
under other terms and conditions, a 
door will be opened authorizing the 
common council to submit a propo- 
sition so favorable as to secure be- 
yond question a favorable vote, and 
then change the conditions as to rate 
of interest and otherwise, even with- 


etc., 
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submitted.?° 


out any fraudulent purpose or intent, 
so that, if again submitted, an over- 
whelming defeat would result.” 
Skinner v. Santa Rosa, 107 Cal. 464, 
472, 40 P 742, 29 LRA 512. 

[b] Rule applied.—(1) Bonds can- 
not be issued with different terms 
than those specified in the notice of 
election. Amarillo v. Slayton, (Tex. 
Civ. A.) 208 SW 96%. (2). A: city 
issuing and selling bonds to the full 
amount authorized by’ popular vote 
has no power to antedate the bonds 
so as to sell accrued interest thereon 
and thereby increase the indebted- 
ness of the city beyond the amount 
authorized by the vote. Owensboro 
Waterworks Co. v. Owensboro, 96 SW 
867, 29 KyL 1118. (3) Also the pas- 
sage of an ordinance relieving the 
purchaser of bonds' from the pay- 
ment of all taxes levied thereon and 
providing that the city shall assume 
and pay such taxes imposes an ad- 
ditional burden upon the taxpayers 
and is in excess of the authority 
granted at the election. Lang v. Al- 
legheny, 16 Pa. Dist. 960. (4) Where 
the ordinance submitting a proposi- 
tion to issue bonds for the purchase 
of a waterworks plant declared the 
estimated cost to be a specified sum 
“as near as may be,” the council can- 
not by a supplemental ordinance sub- 
stantially increase the burden as 
fixed by the estimate. Uhler v. Olym- 
pia, 87 Wash. 1, 16, 151 P 117, 152 
P 998. (5) “The amount of the bond 
issue is, and must of necessity be, a 
matter entirely within the keeping‘ 
and subject to the judgment of the 
taxpayers and citizens of the com- 
munity exercising the powers con- 
ferred by the statute, and with which 
the courts can have nothing what- 
ever to do without usurping a legis- 
lative function which, under the stat- 
ute, is lodged neither in the courts 
nor in the city council, but in the 
people themselves.” Uhler y. Olym- 
pia, supra. 

16. Peery v. Los Angeles, 187 Cal. 


753, 203 P 992, 19 ALR 1044; Burwell } 


Vv. vlillington, Lvl oN. Cano 4a s7isSin 


970. Compare Morgan v. Falls City, 
103 Nebr. 795, 174 NW 421 (the 
bonds, when issued, must conform 


both to the proposition adopted by 
the electors and the statute in force 
at the time of issuance and where, 
owing to a statutory change inter- 
mediate the election and issuance, 
the bonds cannot conform to both, 
their issuance is unauthorized). 

17. Kan.—Humphrey vy, Pratt, 93 
Kan. 418, 144 P 197. 

Minn.—State v. Trask, 155 Minn, 
218,-193 NW 121. | 

Nebr.—Minden-Edison Light, etc., 
eh v. Minden, 94 Nebr. 161, 142 NW 


Tex.—Austin v, Nalle, 85 Tex. 520, 
22 SW 668, 960. 

Wis.—Platteville v. Galena, ete., R. 
Co., 43 Wis. 493. 

[a] Iustration.—Where 
nicipality, at an election for that 
purpose, accepts a written proposal 
to issue bonds in aid of a railroad 
eompany, the terms and construction: 
of the proposal cannot be modified by: 
representations of the company made 
to the voters between the time of the 
proposition and the election. Platte- 


a mu- 
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date of the voters is sufficient where, owing to in- 
consistent provisions in the proposition adopted, a 


22 
? 


literal compliance with all provisions is impossible ;*? 
and the bonds may contain terms not authorized by 
the electors where such terms were not required to 
be, and were not, submitted to the electors.”* 
rule that the municipal authorities in issuing bonds 
must abide by the terms and provisions of the propo- 
sition submitted to, and approved by, the electors** 
extends to conditions or provisions inserted un- 
necessarily, but not unlawfully, in the proposition 
However, the rule does not extend to 


The 


ae v. Galena, etc., R. Co., 43 Wis. 
493. i 

18. Winter v. Montgomery, 65 Ala. 
403; State v. Trask, 155 Minn. 213, 
193 NW 121; Cohen v. Houston, (Tex. 
Civ. A.) 176 SW 809. See Oxnard 
v. Bellah, 21 Cal, A.) 33), 130. PB. -7.0L 
(bonds for an improvement need not 
be issued for the full amount of the 
estimated cost of the improvement 
stated in the ordinance calling the 
election). é 

[a] Issue in installments.—A city 
may issue bonds, in installments as 
they, are needed for the work, al- 
though the question submitted to the 
voters was the issue of the total 
amount. Cohen v. Houston, (Tex. 
Civ. A.) 176 SW 809. 

19. Stanley v. Baltimore, 146 Md. 
277, 226 A> LEV 1306RA Tet 

20. Cole v. Los Angeles, 180 Cal. 
617, 182 P 436; Laramie City First 
Nat. Bank v. Laramie, 25 Wyo. 267, 
168 P 728. 

[a] Change of rate within maxi- 
mum.—Where, after the issuance of 
bonds to bear interest at a rate not 
to exceed five per cent was author- 
ized by a vote of the electors, the 
council fixed the rate at four and 
one-half per cent, it undoubtedly had 
authority to increase the rate to five 
per cent at any time before any of 
the bonds were sold, since until then 
no vested interest could be acquired 
therein.. State v. Gordon, 217 Mo. 
103, 116 SW 1099. 

21. Gooch vy. Patterson, 126 La. 
397, 52°S ‘555. d 

[a] Error in name of month— 
Where the bonds are made payable 
on January 15th and the same date 
is fixed for the payment of one half 
of the annual interest, the other one 
half is necessarily payable on July 


.15th; and an error made throughout 


the election proceedings and consist- 
ing of the use of the word “June” 
instead of “July’’ may be corrected 
without another election. Gooch v. 
Patterson, 126 La. 397, 52 S 555. 

22. Logan v. Bismarck, 49 N. D. 
1178, 194 NW 908 (proposition for 
the issuance of bonds in the sum of 
two hundred and twenty-five thou- 
sand dollars, in the denomination of 
one thousand dollars each, and for 
the payment each year of one twen- 
tieth of the total amount of the 
bonds). 

23. White v. Chatfield, 11 inn. 
371, 1388 NW 962. sous. 

[a] MIllustrations.—In the absence 
of a statute requiring such details 
to be passed upon by the voters, the 
council may determine the terms of 
the bonds (1) as to the kind of 
money _in which they shall be pay- 
able (White v. Chatfield, 116 Minn. 
371, 18383 NW 962), (2) and as to 
whether interest shall be paid an- 
nually or semiannually (White v. 
Chatfield, supra). 

24. See supra text and note 15. 

25. Peery v. Los Angeles, 187 Cal. 
758, 203 P 992, 19 ALR 1044; Skin- 
ner v. Santa Rosa, 107 Cal. 464, 40 
P 742, 29 LRA 512; Percival v. Cov- 
ington, 191 Ky. 387, 230 SW 300. 

{a] Provision for refunding privi- 
lege.— “The voters having assented 
to the incurrence of the debt only 
with the refunding privilege, as de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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provisions unlawfully included in the submission,?¢ 
or which conflict with a statute and cover matters 
not required to be submitted to the electors.?7 

As creating a municipal debt. A vote of the elec- 
tors in favor of the issuance of municipal bonds 
does not ipso facto create a debt against the munici- 
pality;?® the debt does not arise until the boads 
are issued? and become valid obligations in the 
hands of a holder,®° that is, when they are sold and 
A vote of the elec- 
tors in favor of the issuance of funding or refund- 
ing bonds is a ratification of the acts of the au- 
thorities in creating the original indebtedness where 
the voters could have authorized such acts in the 
first instance,*? but a vote of the electors in favor 
of bonds does not have the effect of dispensing with 


delivered to the purchaser.*! 


a statutory requirement.*? 


Proceeds of the bonds** may be used for the pur- 
pose authorized by the vote,®® but not for a differ- 
ent purpose,*® or for a more limited purpose involv- 
ing a radically different, system than that contem- 


fined in the ordinance, as a condi- 
tion upon which the debt was to be 
created, it cannot be said, that they 
have ever assented or approved the 
creation of the debt with such pro- 
vision eliminated, as the commis- 
sioners are now propasing to do. To 
hold that the commissioners should 
now be permitted to incur the in- 
debtedness and to issue the bonds 
therefor and eliminate the provision 
providing for the refunding privi- 
lege, at a lower rate of interest, 
would be to hold that advantages 
of the most; seductive character 
could be attached to the proposal 
to create a municipal debt in the no- 
tice and advertisement which sub- 
mits the matter to the voters, and 
after the approval of the electorate 
is. obtained by their reliance upon 
the very advantageous conditions to 
be attached to the debt, and with- 
out which they would not have given 
their approval, could after the elec- 
tion be eliminated and disregarded, 
because the conditions were not such 
as were made necessary by the stat- 
ute to be included in an ordinance 
submitting to a vote of the people 
a proposal to incur a debt by a mu- 
nicipality.... It is impossible to 
discern why such a provision, when 
included _in the ordinance, under 
which the election was held is not 
as binding upon the commissioners, 
as by contract, as if it was a fact 
required by the statute to be sub- 
mitted to the voters, in order to give 
authority for the incurrence of a mu- 
nicipal debt, where it was first nec- 
essary to obtain the approval of the 
voters. For such reason and the 
foregoing one, that no assent has 
ever been obtained for the incur- 
rence of the debt, except that it be 
subject to the provision, the com- 
missioners are attempting to exercise 
@ power, which has never’ been 
granted to them, without the inclu- 
sion of the provision.” Percival v. 
Covington, 191 Ky. 337, 3438, 345, 230 
Sw 300. ; 

26. Yesler v. Seattle, 1 Wash, 308, 
2b4P 1014. 

27. Santa Barbara v. Davis, 6 Cal. 
Ay 342,.92 P 308. 

{a] Thus, where a _ statute con- 
fers on the legislative branch of the 
municipality discretion to fix the de- 
nomination of bonds within certain 
prescribed maximum and minimum 
limits, a provision, that the bonds 
shall be of a certain denomination 
higher than the statutory maximum, 
contained in the ordinance calling 
the election but not in the ballot, is 
unnecessary and unauthorized, and 
does not operate to limit or affect 
the discretion conferred by statute. 
Santa Barbara v. Davis, 6 Cal. A. 
342, 92 P 308. 

28. Clark v. Los Angeles, 160 Cal. 
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plated by the voters.3? 

Concurrent submission of several propositions. 
Where separate bond propositions were carried at 
the same election a single issue for the aggregate 
amount of all the bonds authorized may be made.** 
The defeat of one proposition, submitted coneur- 
rently with others, does not affect the validity of 
those receiving the requisite majority.®° 

Successive submissions,*° 
sition to issue bonds does not prevent a second sub- 
mission of the proposition.*+ 
to issue bonds has been adopted by the voters, it 
cannot be resubmitted in the absence of statutory 
authority,*? but a statute authorizing successive sub- 
missions of the proposition is not invalid,*® and 
the adoption by the voters, at an election held in 


The defeat of a propo- 


Where a proposition 


pursuance of a statutory provision, of a proposi- 


30, 116 P 722. 

29. Clark v. Los Angeles, supra; 
Barry v. New Haven, 162 Ky. 60, 171 
SW 1012. 

30. Clark v. Los Angeles, 160 Cal. 
30; 116 P 722. 

31. Clark v. Los Angeles, supra. 

32. State v. Marsh, 108 Nebr. 835, 
189 NW 381; Jones v. New Bern, 184 
N.C. 131, 113 SE 668. 

33. Geneva v. Fenwick, 159 App. 
Div. 621, 145 NYS 884. 

Bors Proceeds of sale see infra § 

35. Hartigan v. Los Angeles, 170 
Cal. 313, 149 P 590; Champion Iron 
Co. v. South Omaha, 93 Nebr. 56, 139 
NW 848; Kellogg v. Sherrill, (Oh. 
A.) 156 NE 418; Bowen v. Garber, 
it Olle 16.7 LSo Pe Loos 

[a] Authorized use.—(1) Authori- 
zation by the voters of a bond issue 
for the “construction or acquisition 
of electric generating works” per- 
mits the application of the proceeds 
of the bond issue to the completion 
of a partially constructed generating 
plant. Hartigan v. Los Angeles, 170 
Cal. 313, 32:0, 149 PP» 590 (“The city 
would be ‘constructing’ an improve- 
ment if it was engaged in the build- 
ing ‘of the unfinished portion of works 
already begun. It could accomplish 
the ‘acquisition’ of an improvement 
by buying an entire plant, by con- 
structing an entirely new one, or by 
completing one which it had par- 
tially constructed. These words in- 
clude the completion of unfinished 
works belonging to the city, that be- 
ing one metho, of constructing and 
acquiring such works. The money 
voted for ‘acquisition or construc- 


tion’ could, therefore, lawfully be, 
used in completing the unfinished 
works’). (2) Under a vote author- 


izing bonds for a city hall and a site 
therefor, the proceeds may be used 
for separate buildings on the same 
site where they are used for city 
hall purposes and are parts of the 
same general plan. Champion Iron 
Co. v. South Omaha, 93 Nebr. 56, 
139 NW 848 (upholding a contract 
for installing cells in a police court 
building, on the same ,site as, and 
used in connection with, the main 
building of the city hall plan). (3) 
If the electors should vote for the is- 
suance of city bonds for the con- 
struction of an electric system for 
municipal purposes, it would not be 
a diversion of the money raised by 
a sale of the bonds to use a reason- 
able sum to adjust the plant so that 
exhaust and surplus steam could be 


disposed of and_ sold. Beers ev. 
aoe BOP Se Wola) iG. DIN WW. 
502. 


86. Peo. v. Bellport, 119 Misc. 357, 
196 NYS 459; Beers v. Watertown, 
43° S) D.-14,°177 NW 502. But see 
Beaumont v. Matthew Cartwright 


tion to issue bonds for the purchase of an existing 
water and light plant terminates the authority 
granted by a prior vote in favor of the issuance of 
bonds for the construction of an independent plant.** 


Land, etc., Co., (Tex. Civ. A.) 224 SW 
589 (the result of an election sSub- 
mitting to the qualified voters of the 
city the selection of a park site to 
be purchased with the proceeds of 
bonds authorized is merely advisory; 
the city council is not bound by its 
result, but is entitled to disregard it 
and make such purchase of lands 


for parks as appealed to its best 
judgment). 
37. Beers v. Watertown, 43 8S. D. 


14, 177 NW 502. 

[a] Thus, where bonds are voted 
for a system furnishing electricity 
for municipal, industrial, and do- 
mestic purposes, and the council 
knows that the funds arising from 
the bonds will be inadequate to ac- 
complish the contemplated purposes, 
its action in using the funds for a 
system furnishing electricity for mu- 
nicipal use only would be as gross 
a perversion of the funds as to use 
them for a purpose entirely foreign 
to that for which they were author- 
ized. Beers v. Watertown, 43 S. D. 
14, 177 NW .502. 

38. Mill Valley v. House, 142 Cal. 
698, 76 P 658. 

39. Law v. San Francisco, 144 Cal. 
384, 77 P 1014. 

Majority required where several 
propositions submitted at same elec- 
tion see supra § 4179. 

40. Time of holding second elec- 
oe for same purpose see supra § 

41. Savings Soc. v. New London, 
29 Conn. 174; Robinson v. Goldsboro, 
122 N. C. 211, 30 SE 324; Caldwell 
v. Burke County Justices, 57 N. C. 


323. 

42. Peo. v. Bellport, 119 Misc. 357, 
196 NYS 459. ~ 

[a] If the rule. were otherwise, 
there would be no finality to an elec- 
tion. Peo. v. Bellport, 119 Misc. 357, 
196 NYS 459. 

43. Weil v. Newbern, 126 Tenn. 
223, 148 SW 680, LRAI915A 1009, 
AnnCas1913E 25. 

44. Moore v. Duluth, 74 Minn. 105, 
76 NW 1022. 

[a] Intention of voters.—‘‘What 
were the wishes and intentions of 
the voters when the 1898 election 
was held? They certainly did not 
expect that the council would paral- 
lel the water n®ains already in place 
and in use, which were authorized to 
be acquired, or that any money would 
be expended in duplicating the old 
plant, in whole or in part. The plain 
purpose of the voters in 1898 was, at 
least, to modify the authority pre- 
viously granted as to a part of the 
contemplated new construction, The 
authority theretofore given to issue 
bonds, that a new plant might be 
built in that part of the city cov- 
ered by the old, was absolutely re- 
voked at the 1898 election. This 
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[§ 4182] e. Provision for Payment.*® A munici- 
pality may,*® and, when so required by constitution, 
statute, or charter, must,’ prior to the issuance of 
bonds, make provision for the payment of such 
bonds and interest thereon, a common requirement 
being that the municipality shall,.at or before the 
issuance of the bonds, make provision for the col- 
lection of an annual tax sufficient to pay the in- 
terest on the bonds, and to create a sinking fund 


seems to be indisputable. ... It was 
the intention and understanding of 
those who favored the purchase of 
the old plant that, when the scheme 
was approved, the bonds issued, and 
the purchase made, the authority of 
the council was at an end, and that 
it could not proceed with the issu- 
ance of the balance ($750,000) of the 
amount originally authorized, for 
any purpose whatsoever, thus in- 
creasing the bonded indebtedness for 
this particular purpose to $3,106,000. 
The view of this matter taken by the 
ordinary voter would be that with 
the purchase of the already operated 
plant, and its connection with the 
new one, the expenditures were at an 
end, just as he would have looked 
at a proposition to purchase sub- 
mitted soon after the vote in favor 
of construction, and before any work 
had been done in the way of the 
building of a new and independent 
plant.” Moore vy. Duluth, 74 Minn. 
105, 108, 76 NW 1022. 
45. Payment: 


Generally see infra §§ 4220, 4221. 
Provision for, in bonds see infra 
§§ 4198-4201. 
46. State v. Zangerle, 95 Oh. St. 


58, 115 NE 511. 
this note. 

[a] Implied power.—A_ statute 
conferring express power to incur a 
bonded indebtedness impliedly au- 
thorizes the making of provision for 
payment in accordance with a con- 
stitutional requirement. Louisville 
Sinking Fund Comrs. v. Zimmerman, 
101. Ky. 432, 41, SW 428, 19 Kyl 
689; Vallelly v. Grand Forks Park 
Dist. Comrs., 16 N. D. 25, 111 NW 
615, 15 LRANS 61. 

[b] A provision for a _ sinking 
fund may be made prior to the issu- 
ance of the bonds to which it refers. 
Berlin Iron Bridge Co. v. San An- 
tonio, (Tex. Civ. A.) 50 SW 208. 

[ec] Provision for year in which 
interest commences.—Where there is 
no unreasonable delay in disposing 
of the bonds, provision may properly 
be made for the payment of interest 
and the creation of a sinking fund 
for the year in which the bonds, ac- 
cording to their terms, commence to 
bear interest, even though they are 
not sold until the following calen- 
dar year. Concho Camp No. 66 
W. O. W. v. San Angelo, (Tex. Civ. 
A.) 231 SW 1106. 


And see cases infra 


{d] Provision for payment from 
excess revenues.—(1) Under some 
constitutional and statutory provi- 


sions, a municipality may fund into 
bonds its revenues of future years 
in excess of statutory, necessary, and 
ordinary charges. Montgomery vy. 
Lafayette, 154 La. 822, 98 S 259. (2) 
However, net profits from the future 
operation of a water and light plant 
cannot be included in the estimate 
of revenues. Montgomery v. Lafay- 
ette, supra (such estimated net 
profits are speculative and uncer- 
tain, depending on various conditions 
and contingencies, amd not sources 
of revenue reasonably certain of col- 
lection legally, or available sources 
of revenue beyond a_ reasonable 
doubt). (3) Also, a surplus which 
has come over from a preceding year 
cannot be included in the estimate. 
Montgomery v. Lafayette, s‘ipra. 
pigs See cases infra text and note 

48. See constitutional, statutory, 
and charter provisions, 
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[a] The purpose of such a re- 
quirement is to prevent the “issu- 
ance of bonds in advance of irrevo- 
cable provision being made to raise 
whatever money will be necessary to 
seasonably satisfy the obligations 
thereof, leaving only the matter of 
performing plain duty on the part 
of public officers, which can be com- 
pelled, if necessary, by mandamus. 
Difficulty had been experienced by 
municipalities voting bonds and ob- 
taining money thereon and then re- 
fusing to vote and collect the nec- 
essary tax to pay the same; thereby 


greatly injuring public credit and 
tending to render it impracticable 
for public corporations to borrow 


money except at a ruinous rate of 
interest, if at all.’ Borner v.' Pres- 
cott, 150 Wis. 197, 202, 136 NW 552. 

[b] Amendment of  statute.—A 
city charter which provides that pro- 
vision shall be made for a levy of 
two per cent to create a sinking fund 
to pay bonds is not amended by a 
constitutional provision providing 
for a levy to provide at least two 
per cent as a sinking fund for the 
payment of the debts of cities. Conk- 
a v. El Paso, (Tex. Civ. A.) 44 SW 

Sinking fund and provision there- 
for generally see infra §§ 4215-4218. 

49. Jones v. New Bern, 152 N., C. 
64, 67 SE 173. 

50. Gastonia v. Citizens’ 
Bank, 165 N. C. 507, 81 SE 755; 
Red Springs Hotel Co. v. Red Springs, 
157 N. C. 137, 72 SE 837; Lumber- 
ton v. Nuveen, 144 N. C. 308, 56 SE 


940. 
51. See cases infra this note. 
[a] Thus (1) some requirements 


do not apply to water and light 
bonds. Backus v. Virginia, 123 Minn. 
48, 142 NW 1042. (2) Other require- 
ments do not apply to bonds for the 
funding of an existing debt. Conk- 
lin v, El Paso, (Tex. Civ. A.) 44 SW 
879. (3) Some constitutional require- 
ments as to a sinking fund do not 
apply unless the city’s debts have 
reached the constitutional limit 
(Rochester v. Quintard, 136 Sees 
221, 32 NE 760; Rome v. Whitestown 
Water Works Co., 113 App. Div. 547, 
100 NYS 357. [aff. 187. Neo V.b42 
mem, 80 NE 1106 mem]), (4) and it 
will not be presumed in the absence 
of proof that such limit has been 
reached (Rome v. Whitestone Water 


“Works Co., supra), 


52. Heather v. Palmyra, 311 Mo. 
32, 276 SW 872. - : 
53. Ga.—Wilkins v. 
116 Ga. 359, 42 SH 767. 
Ida.—Boise City v. Union Bank, 

ete,, Co.,.'7) Ida. 842; (63 Re 107, 

Ky. — Louisville Sinking Fund 
Comrs. v. Zimmerman, 101 Ky. 432, 
oe eee 19 KyL 689, 

ia.—Knox v. Baton Rouge, 86 La. 
Ann. 431. ion ‘3 

Mich.—Muskegon Tract., ete., Co. 
bia alte 167 Mich, 331, 132 NW 

Mo.—Heather v. Palmyra, 311 Mo. 
32, 276 SW 872; State v.. Hackmann, 
287 Mo. 156, 229 SW 1082; State vy. 
Gordon, 217 Mo. 103, 116 SW 1099. 

N. Y.—Lyon y. Binghamton, 160 
App. Div. 222, 145 NYS 424. 

Oh.—Link y. Karb, 89 Oh. St. 326, 
104 NE 682. 

Okl.—State v. Millar, 21 Okl, 448, 
96 P 747. 

Pa.—Bruce v. Pittsburg, 166 Pa. 
152, 30 A 831; Barr v. Philadelphia, 


Waynesboro, 


Nat.. 
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for the payment of the principal.** In the absence 
of such a requirement the legality of the bonds is 
not affected by the absence of a provision for the 
payment of interest and the creation of a sinking 
fund,*® or by the making of inadequate provision,” 
and some requirements of this nature are not ap- 
plicable in all cases;51 but when applicable such a 
requirement is mandatory®? and a compliance there- 
with is essential to the validity of the bonds.®* No 


8 Pa, Dist. 19; Fyan v. Rainsburg 
Borough, 5 Pa. Co. 448 [aff 127 Pa. 
74, 17 A 678, 4 LRA 336]. 

S. C.—Enterprise Real Hst. Co. v. 
Charleston, 107 S. C. 492, 93 SE 184. 

Tex.—Bassett v. El Paso, 88 Tex. 
168, 30 SW 893; Citizens’ Bank v. 
Terrell, 78 Tex. 450, 14 SW 1003; 
Nalle v. ,Austin, (Civ. A.) 42 SW 
780. Compare Thornburgh v. Tyler, 
16 Tex. Civ. A. 439, 48 SW 1054 (stat- 
ing the contrary, but holding that 
the evidence showed that a tax was 
levied about the time the bonds were 
issued and annually thereafter). 

W. Va.—Sexton v. Lee,-100 W. Va. 
889, 130 SE 487. f 

Wis.—Borner v. Prescott, 150 Wis. 
197, 1836 NW 552; Maxcy v. Oshkosh, 
144 Wis. 238, 128 NW 899, 1138, 31 
LRANS 787. 

Alta.—In re Edmonton By-Law, 4 
Terr. L. 450, 21 CanLTOccNotes 100. 

[a] Even after bonds have been 
validated a provision for an annual 
tax must be made before the bonds 
can be sold and the debt thereby 
actually incurred. Woodall v. Adel, 
122 Ga, 301, 50 SE 102. 

[b] Sufficiency of compliance.— 
(1) There is a sufficient compliance 


with the requirement where provi-. 


sion is made for the levy of a con- 
tinuing annual tax sufficient to pay 
the interest and to provide a sink- 
ing fund for payment of the princi- 
pal (State v. Hackmann, 287 Mo. 156, 
229 SW 1082; State v. Millar, 21 Okl. 
448, 96 P 747); (2) and in such case, 
the actual levy of a tax (State v. 
Hackmann, supra; Aransas Pass _ v. 
Keeling, 112 Tex. 339, 247 SW 818) 
(3) of a specified amount (Link v. 
Karb, 89 Oh. St. 326, 104 NE_ 632) 
is not necessary. (4) However, a 
levy in presenti of a direct annual 
tax sufficient for the purposes of the 
case is a provision for the collec- 
tion of the tax within the meaning 
of a statute requiring the making of 
such provision. Borner y. Prescott, 
150 Wis. 197, 2038, 186 NW 552 (“A 
vote levying a tax is a vote that the 
amount contemplated shall be col- 
lected by taxation in the ordinary 
way. A vote levying an annual tax 
for a specific number of years is one 
that the amount contemplated shall 
be each year collected in the ordi- 
nary way. The statute does not con- 
template any particular collection of 
words so long as its object be satis- 
fied. Language, in terms, levying, in 
presenti, a direct annual tax on all 
the taxable property of a munici- 
pality sufficient to pay the interest 
on specified bonds as it falls due and 
to pay and discharge the principal 
thereof as they mature, using the 
language of the _ statute, substan- 
tially, only varied to meet the par- 
ticular case, would doubtless be suf- 
ficient. The dominating thing is to 
require the creation of an official 
duty on the part of the municipal 
officers to collect, annually, from or 
on account of the taxable property, 
the necessary amount of money; that 
each year such amount will, at the 
proper time, be, by the proper offi- 
cers, spread upon the tax roll, as a 
direct tax upon the taxable property 
of the municipality, and be, by the 
proper officers, duly collected’). (5) 
An ordinance making a tax levy to 
pay the principal and interest of 
bonds will not be held invalid be- 
cause it recites that the bonds shall 
bear interest “‘not to exceed four per 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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other provision can lawfully be substituted for the 
provision required by constitution or statute ;°4 but 
where the provision required by law is made, the 
fact that additional provision is also made is not 
fatal to the validity of the bonds.*5 

i f. Determination of Performance or 
Validity°°—(1) By Officer or Board.®’ Where stat- 
municipal officers 
whether conditions precedent to the issuance of mu- 
nicipal bonds have been performed,*® the determina- 
tion of the officers is in the nature of a judgment®?® 
and reviewable by certiorari;°° but the judgment 


§ 4183] 


utes authorize 


and determination of a municipal 


cent,” where it was rendered definite 
and certain by the issuance of bonds 
bearing interest at four per cent. 
Maxcy v. Oshkosh, 144 Wis. 238, 269, 
128 NW 899, 1136, 31 LRANS 787 
(‘The statute does not require that 
the ordinance designate in dollars 
and cents the amount of money that 
should be levied annually to pay in- 
terest. Such a levy is unlike the 
ordinary one, in that it provides for 
something that must be done from 
time to time in the future, and so 
long as the amount is subject to 
definite ascertainment when the tax 
is to be carried out in the tax roll, 
and the amount does not exceed that 
provided for by the ordinance, we do 
not perceive any valid objection to 
it’). (6) The use of the words “if 
necessary” in the ordinance provid- 
ing for the tax is, at most, only sur- 
plusage and does not prevent the or- 
dinance from being a sufficient com- 
pliance with the law. Enterprise 
Real Est. Co. v. Charleston, 107 S. 
C. 492, 98 SE 184. (7) The fact that 
the tax provided by the municipal- 
ity for payment of interest and the 
creation of a sinking fund may not 
alone be sufficient for the purpose 
does not necessarily show that in- 
adequate provision has been made, 
where the tax may be supplemented 
by other revenues available for the 
payment of interest and principal, 
such as special assessments (Sexton 
v. Lee, 100 W. Va. 389, 130 SE 437), 
(8) state taxes (Aransas Pass v. 
Keeling, 112 Tex. 339, 247 SW 818), 
(9) or interest on an investment of 
the money in the sinking fund (Par- 
ker v. Corbin, 149 Ky. 603, 149 SW 
970; E. T. Lewis Co. v. Winchester, 
140 Ky. 244, 130 SW 1094). (10) On 
the other hand, the action of the 
council in providing for payment of 
the full amount into the sinking 
fund, regardless of earnings to ac- 
erue from any investment of the 
fund, is not illegal as providing for 
raising too much money, as the fund 
can be invested with safety only in 
securities bearing a low rate of 
interest and it is conceivable that 
such securities may not be available, 
and it will not be presumed that pay- 
ments will continue to be made into 
the fund after it has reached an 
amount adequate for the retirement 
of all the bonds. Muskegon Tract., 
etc., Co. v. Muskegon, 167 Mich, 331, 
132 NW 1060. (11) Under a charter 
provision requiring the creation of a 
sinking fund from a contingent fund 
and the revenues from an electric 
light plant, a resolution creating the 
fund is not invalid because provid- 
ing for payment of a_ specified 
amount annually from both sources, 
it being impossible to determine in 
advance how much revenue from the 
plant will be available, and it being 
contemplated by the charter that the 
council with the necessary informa- 
tion in hand shall, from time to time, 
fix the several sums to be taken from 
each source. Muskegon Tract., etc., 
Co. v. Muskegon, supra. (12) Pro- 
vision for payment made by ‘charter 
or statute is sufficient to comply 
with a constitutional requirement, 
and renders unnecessary provision 
by the city council. Cincinnati v. 
Harris; 91 Oh. St. 151, 110: NE 468; 
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charged by law with the duty of deciding the ques- 
tions preliminary to the issue of bonds are conelu- 
sive until reversed in a direct proceeding by an 
appellate court.*+ 


State officer or board. Some statutes impose upon 


to determine 
certify.®? 


officer or board | ment.® 


Berlin Iron Bridge Co. v. San An- 
tonio, (Tex. Civ. A.) 50 SW 208. (13) 
Under, some constitutional provisions, 
a provision for payment is sufficient, 
in point of time, when it is made at 
any time prior to the issuance of the 
bonds (Sewell v. Tallapoosa, 145 Ga. 
19, 88 SE 577; Epping v. Columbus, 
117 Ga. 263, 43 SE 803; Barry v. 
New Haven, 162 Ky. 60, 171 SW 
1012), (14) that is, prior to the time 
when the bonds are actually or con- 
structively delivered under a contract 
of sale (Black v. Fishburne, 84 S, C. 
451, 66 SE 681, 19 AnnCas 1104); 
(15) it need not be made prior to an 
election on the question of issuing 
the bonds (Epping v. Columbus, su- 
pra), (16) or prior to the validation 
of the bonds (Sewell v. Tallapoosa, 
supra; Edwards v. Clarkesville, 35 
Ga. A. 306, 133 SE 45), (17) or the 
making of an application for valida- 
tion (Epping v. Columbus, supra). 
(18) Under such a constitutional pro- 
vision, municipal bonds may be is- 
sued in installments, and a provi- 
sion for the assessment of the re- 
quired tax may be sufficient where it 
is made before the actual issue and 
sale of the bonds, although the taxes 
to meet the principal and interest of 
the installments of bonds subsequent 
to the first one are not to be levied 
until after the issue and sale of the 
first installment. Brady v. Atlanta, 
17 F. (2d) 764 (under Georgia con- 
stitutional provision). (19) How- 
ever, under some statutes the provi- 
sion must be made in the original 
ordinance or resolution proposing the 
bond issue. Lyon v. Binghamton, 
160 App. Div. 222, 145 NYS 424. (20) 
Under a charter provision permitting 
the city to issue electric light bonds, 
and requiring that a sinking fund 
therefor be created at the time of 
“establishing” the plant, the fund 
was properly created the same day 
the council, after reciting the pre- 
liminary steps, definitely authorized 
issuance of the bonds, as the word 
“establishing” was used in the char- 
ter provision to characterize a legal, 
rather than a physical, act and the 
plant was not established in a legal 
sense until the bonds were author- 
ized. Muskegon Tract., etc., Co, v. 
Muskegon, 167 Mich. 331, 182 NW 
1060 (it was neither necessary nor 
proper to create the fund prior to 
the election on the question of issu- 
ing the bonds). (21) A statutory 
provision that a sinking fund must 
be provided for the. payment of the 
principal indebtedness within twen- 
ty years is complied with where pro- 
vision is made for the completion 
of a sufficient sinking fund within 
twenty years, although the period of 
accumulation of such fund is less 
than twenty years. Boise City v. 
Union Bank, etc., Co, 7 Ida. 342, 
Ora weed OTe 

[ec] Partial provision.—Where a 
municipality is prohibited from con- 
tracting debts without providing 
means by which to pay them, it is 
liable on its bonds only to the ex- 
tent of the provision made for their 
payment. Maurin v. Donaldsonville, 
33 La. Ann. 671; Dugas v. Donaldson- 
ville, 33 La. Ann. 668; Oubre v. Don- 
aldsonville, 33 La. Ann. 386; John- 
son v. Donaldsonville, 33 La. Ann. 


the attorney-general the duty of examining and pass- 
ing upon a proposed issue of municipal bonds,*®? and, 
in case he finds the issue to conform to law, so to 
Where a statute to this effect is limited 
to public bonds or securities,®* it does not apply 
to improvement bonds payable solely by special 
assessments upon property benefited by the improve- 
A statute providing that, upon the taking 


366. 

54 Wilkins v. Waynesboro, 116 
Ga. 359, 42 SE 767; In re Edmonton 
By-Law, 4 Terr, L. 450, 21 CanLTOcc 
Notes 100. 

55. Sewell v. Tallapoosa, 145 Ga. 
19, 88 SE 577; Conklin v. El Paso, 
(Tex. Civ. A.) 44 SW 879. 

[a] The making of an unneces- 
sary provision for a sinking fund 
does not render the bonds invalid. 
Wheeler v. Denver,’ 231 Fed. 8, 145 
CCA 196 [app dism 245 U. S. 626 
mem, 38 SCt 10 mem, 62 L. ed. 518 
mem]; Jefferson v. Jennings Bank- 
ing, .etc., -Co,; 35, Tex, Civ.) Aj) 74, 79 
SW 876. ; ; 

56. Conclusiveness upon munici- 
pality as against bona fide purchaser 
see infra § 4253. 

57. Registration by officer see in- 
fra § 4205. 

58. See statutory provisions. 

_[a] General authority is suffi- 
cient; specific authority is not neces- 
sary, where full control of the mat- 
ter is given to the corporate officers. 
Cuddy v. Sturtevant, 111 Wash. 304, 
190 P 909. 

59. Peo. v. Allen, 52 N. Y. 538; 
Cuddy v.' Sturtevant, 111 Wash. 304, 
1905P 909: 

60. Peo. v. Allen, 52 N. Y. 538. 


- 61. U. S.—Bissell v. Jeffersonville, 
24 How. 287, 16 L. ed. 664 [rev 3 
EF. Cas. No. 1,449}; Syracuse Third 


Nat. Bank v. Seneca Falls, 15 Fed. 
783; Foote v. Hancock, 9 F. Cas. No. 
4,911, 15 Blatchf. 343; Munson v. 
Lyons, 17 FF. Cas. No, 9,935, 12 
Blatchf. 539 [aff 99 U. S. 684, 25 L. 


ed. 451]. 
ag aes ier v. Smith, 83 Ind. 

Me.—Augusta Bank y. Augusta, 49 
Me. 507. 

Miss.—Green v. Hutson, 139 Miss. 
471, 104 S 171. 

N. Y.—Cherry Creek vy. Becker, 123 
Nw. ¥.: 161, 25. NE 369, [aff. 2 NYS 
514]; Calhoun y. Delhi, ete, R. Co., 
28 Hun 379, 64 HowPr 291. 

{a] Collateral attack.—An adjudi- 
cation by the mayor and board of 
aldermen, on the hearing of a pro-+ 
test against the issuance of bonds 
that it was not filed by the percent- 
age of electors necessary to require 
an election followed by an order of 
issuance without an election, is con- 
clusive on collateral attack. Green 
v. Hutson, 139 Miss. 471, 104 S 171. 

62. See Belton v. Harris Trust, 
etc., Bank, (Tex: > Cfv.’ A.)--273" SW 
914 [aff (Commn. A.) 283 SW 164]. 

63. See Belton v. Harris Trust, 
etc., Bank, supra. 

64. Lawton v. West, 33 Okl. 395, 
126 P 574. 


65. Lawton v. West, 33 Okl. 395, 
126 P 574. 
[a] Reasons for rule.—‘‘The bonds 


involved in this case are not public 
securities; for while they are issued 
by certain authorized officers of a 
municipal government under author- 
ity of law, they do not evidence an 
indebtment or liability of the mu- 
nicipal government, so provided both 
by the bonds themselves and the stat- 
ute under which they are issued. 
Under the provisions of the statute, 
no part of the taxpaying public con- 
stituting the municipal corporation 
is liable jointly for the indebtedness 
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of certain steps within a specified time after the 
determination to issue municipal bonds, the state 
board of tax commissioners shall hold a hearing and 
decide whether the bonds shall be issued is not 
invalid as an improper grant or delegation of 


power.°® 


[§ 4184] (2) By Court or Judge—(a) In General. 
In the absence of authority conferred by statute, a 
court of equity is without jurisdiction to entertain 
a bill or information filed for the purpose of obtain- 
ing an adjudication that a proposed issue of munici- 
However, where authority to 
issue municipal bonds on the performance of cer- 
tain conditions is conferred by statute upon a par- 
ticular court or tribunal, such court or tribunal 


pal bonds is valid.%? 


represented by these bonds. They 
are to be paid by special assessments, 
levied by ordinance against specific 
pieces of property; and no piece of 
property is liable for the whole in- 
debtedness, but only for that as- 
sessed against it in accordance with 
the provisions of the statute. A per- 
sonal judgment against the city for 
the nonpayment of these bonds could 
not be obtained; nor can they be en- 
forced against its general assets, or 
resort be had to general taxation for 
the purpose of raising a revenue to 
satisfy them.” Lawton v. West, 33 
Okl. 395, 397%, 126 P 574. 

66. State v. Leonard, 198 Ind. 356, 
153 NE 777; State v. Evans, 197 Ind. 
656, 150 NE 788., : 

[a] The procedure prescribed by 
some statutes consists of the filing 
with the county auditor, within fif- 
teen days after the determination to 
issue the bonds, of a petition by ten 
or more taxpayers objecting to the 
issuance, and the transmission of a 
copy of the petition by the county 
auditor to the state board of tax 
commissioners. State v. Leonard, 198 
Ind. 356, 153 NE 777. 

67. Atty.-Gen. v. Thompson, 167 
Mich. 507, 133 NW 5382. 

{a] Discussion of, and reasons 
for, rule-—‘‘The principal and avowed 
purpose of the information, however, 
is to secure from the court an ad- 
judication that the proceedings set 
out therein are legal and that the 
tax levy and proposed bond issues 
are valid; or, in case any part thereof 
be found illegal, such illegality be 
pointed out and directions given. A 
bill filed for such a purpose does not 
come under any known head of equit- 
able jurisdiction. If this information 
will lie, there is no reason why the 
court may not be called upon to cer- 
tify to the legality of every munici- 
pal tax levy or bond issue made in 
the State upon the mere statement 
of the proceedings taken and the im- 
portance of a determination of their 
validity, without any averment of 
jllegality in the proceedings, or the 
breach of any official duty. ... We 
must hold that the questions pre- 
sented are upon this record purely 
academic.” Atty.-Gen. v. Thompson, 
167 Mich, 507, 512, 513, 133 NW $532. 

68. Belo v. Forsythe County, 76 
N. C. 489. 

69. See statutory provisions; and 
Brady “v. Atlanta,“ £7"4k. “C2Zd) eros 
(Georgia statute). 3 

[a] Nature and object.—(1) <A 
proceeding to validate municipal 
bonds is sui generis. West Palm 
Beach v. State, (Fla.) 111 S 640. (2) 
It is a purely statutory (Sewell v. 
Tallapoosa, 145 Ga. 19, 88 SE 577; 
Roff v. Calhoun, 110 Ga, 806, 36 SE 
214), (8) judicial (Smith v. Dublin, 
118 Ga. 833, 39 SE 327) (4) proceed- 
ing, comparatively new in the law 
(Thompson v. Frostproof, 89 Fla. 92, 
103 S 118), (5) and more nearly ap- 
proximating an equitable action than 
a common-law suit (Lippitt v. Al- 
bany, 131 Ga. 629, 68 SE 33), (6) 
although it is neither a chancery 


a eI 
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has power to determine whether the conditions have 
or have not been performed.*®® 
case in some jurisdictions, statutes authorize a 
special judicial proceeding for the validation of mu- 
nicipal bonds before their issuance,®® or for the 


Where, as in the 


‘ validation of the proceedings preliminary to their 


time and place 


proceeding nor a proceeding known 
to the common law (West Palm 
Beach v. State, (Fla.) 111 S 640). 
(7) The statutes authorizing the pro- 
ceeding contemplate and provide for 
a prompt, speedy, and final determi- 
nation of the validity of the bonds 
(West Palm Beach y. State, supra; 
Roff v. Calhoun, 110 Ga. 806, 36 SE 
214; Miller vy. Silver Creek Separate 
School Dist., 181 Miss. 702, 95 S 688) 
(8) before they are issued and sold 
and pass into the hands of innocent 
purchasers (Lippitt v. Albany, su- 
pra). (9) Such statutes were not 
passed for the purpose of authorizing 
a court to empower a municipality to 
issue illegal bonds. Lippitt v. Al- 
bany, supra. 

[b] Constitutionality of statutes 
providing for the validation of mu- 
nicipal bonds before their issuance 
has been upheld. Lippitt v. Albany, 
131 Ga.- 629, 63 SE 33. 

[c] Bonds issued under subse- 
quent statutes are within the appli- 
cation of a statute authorizing pro- 
ceedings to validate municipal bonds. 
Pes v. State, 67 Fla. 240, 64 S 


{[d] Validation of more than one 
series of bonds may be sought in a 
single proceeding. Sewell v. Talla- 
poosa, 145 Ga. 19, 88: SE 577. 

70. See Matter 


71. Ingram v. Palmetto, (Fla.) 
; Ray v. Lavonia, 141 Ga. 
626, 81 SE 884; Rhodes v. Louisville, 
121 Gai. B51, 49 SHV6815.) Smith ° v. 
Dublin, 113 Ga. 833, 39 SE 327; Roff 
v. Calhoun, 110 Ga. 806, 36 SE 214. 

72. West Palm Beach v. State, 
(Fla.) 111 S 640; Miami v. Romfh, 
66 Fla, 280, 63 S 440; Miller v. Silver 
Creek Separate School Dist., 131 
Miss. 702, 95 S 688; Matter of Lacka- 
aly: 158 App. Div. 263, 143 NYS 


[a] There is a substantial com- 
pliance with the stautory provisions 
where the various steps are taken 
within the periods of time prescribed 
by statute, even though the petition 
is not filed until after the issuance 
of an order nisi. Durrence y. States- 
boro, 147 Ga. 175, 98 SE 88 [dist 
Roff v. Calhoun, 110 Ga. 806, 36 SE 
214 on the ground that in that case 
the petition was not filed within the 
period prescribed by statute]. 

73. Durrence wv, Statesboro, supra; 
Edwards v. Clarkesville, 35 Ga. <A. 
306, 183 SE 45; Matter of Lacka- 
ie preg 158 App. Div. 268, 148 NYS 


[a] Filing petition after notice of 
result of election.—(1) Some statutes 
provide that, where the result of an 
election on the question of issuing 
bonds is prima facie in favor of is- 
suance, the officers charged by law 
with the duty of declaring the re- 
sult of the election shall, within a 
specified number of days after de- 
claring the result, serve upon the 
solicitor-general a written notice 
Stating the fact and result of the 
election, and that the solicitor-gen- 
eral shall, within a specified number 


issuance,”® the procedure prescribed is usually man- 
datory and must be followed strictly” or at least 
substantially in all material respects,’? such as pro- 
visions rélating to the filing of a petition,’* the publi- 
cation of a general notice to the public stating the 


of hearing,’* the intervention or 


answer permitted,’> the hearing and determination 
by the court or judge of all matters properly in- 
volved in the proceeding,’® the making or rendition 


of days after the date of the serv- 
ice of the notice upon him, file a pe- 
tition for the validation of the bonds, 
Durrence y. Statesboro, 147 Ga. 175, 
93 SE 88. (2) The notice need con- 
tain only the statements required 
by statute. Lippitt v. Albany, 131 
Ga. 629, 63 SE 33. 

{b] Contents of petition. — (1) 
The matters necessary to be set forth 
in the petition are prescribed by stat- 
ute. Spencer v. Clarkesville, 129 Ga. 
627, 59 SE 274; Edwards v. Clarkes- 
ville, 35 Ga. A. 306, 1388-SE 45, °(2) 
Where the petition alleges all the 
necessary matters with sufficient 
certainty, it is not subject to de- 
murrer because it makes unnecessary 
allegations in the form of conclu- 
sions unsupported by facts. 
wards v. Clarkesville, supra. (3) 
The petition need not allege that 
the amount of the bonds is within a 
constitutional limitation of munici- 
pal indebtedness. Sewell v. Talla- 
poosa, 145 Ga. 19, 88 SE 577. (4) 
Petition held not to comply with 
statutory requirements. Ingram vy. 
Palmetto, (Fla.) 112 S 861. 

74. Thompson vy. Frostproof, 89 
Fla. 92, 1083 S 118; Miami v. Romfh, 
66 Fla, 280, 63 S 440; Murray v. 
Tifton, 143 Ga. 301, 84 SE 967; Lip- 
pitt v. Albany, 131 Ga. 629, 68 SB 
33; Rhodes v. Louisville, 121 Ga. 
551, 49 SE 681; Miller v. Silver Creek 
Separate School Dist., 131 Miss. 702, 
95 S 688; Matter of Lackawanna, 158 
App. Div. 2638, 143 NYS 198. 

[a] Place of publication.—(1) 
Publication of the notice in the 
county wherein the municipality is 
situated is not only proper (Farmer 
v. Thomson, 133 Ga. 94, 65 SE 180) 
(2) but necessary (Miami vy. Romfh, 
66 Fla. 280, 63 S 440). 

75. Ingram v. Palmetto, (Fla.) 
112 S 861; Matter of Lackawanna, 
158 App. Div. 263, 143 NYS 198. 

[a] Persons entitled to answer or 
intervene.—(1) Some statutes au- 
thorize the filing of an answer by 
any person in interest. Matter of 
Lackawanna, 158 App. Div. 263, 143 
NYS 198. (2) Other statutes con- 
fine the right to intervene to citi- 
zens of the state, resident in the 
municipality, desiring to issue the 
bonds. Lasseter v. State, 67 Fla. 
240, 64 S 847 (the provision does not 
render the statute unconstitutional). 

[b] Sufficiency of answer.—W here 
the petition embraces all of the alle- 
gations required by statute, an an- 
swer of the city admitting all the 
allegations of the petition is not sub- 
ject to demurrer. Spencer v. Clarkes- 
ville, 129 Ga. 627, 59 SH 274. 

[c] Where the petition is 
amended, an intervener should be al- 
lowed an opportunity to take issue 
on the facts alleged in the petition 
as amended. Ingram vy. Palmetto, 
(Fla.) 112 S 861. 

76. Lippitt v. Albany, 131 Ga. 629, 
638 SE 3838; Miller v. Silver Creek 
Separate School Dist., 131 Miss. 702, 
sleoi 688. And see cases infra this 
note. 

[a] Matters to be considered and 
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of an order, judgment, or decree,” the taking of the 
case to a higher court by appeal’® or a bill of ex- 
ceptions,”® and the payment of the. court costs in 


the validation proceeding ;*°® but 


have been held to be directory®! and certain irregu- 
larities have been held not to be fatal.8? , 

The venue of a statutory validation proceeding is 
in the county in which the municipality is situated.®* 

Burden of proof. In a statutory validation pro- 
ceeding, plaintiff has the burden of proving the facts 
essential to the validation of the bonds which have 
been alleged by him and denied by an adverse 
party,®* and an intervener has the burden of sustain- 
ing objeetions based upon facts which do not appear 


determined.—(1) Under some statutes 
the inquiry is limited to the ques- 
tion of whether the preliminary pro- 
ceedings substantially comply with 
the statutory requirements. Matter 
of Lackawanna, 158 App. Div. 263, 
143 NYS 198 (such a statute commits 
to the court only the determination 
of a question of fact, and not the 
exercise of any legislative functions, 
and is therefore not unconstitutional 
as a delegation of legislative power 
to the judiciary). (2) Other stat- 
utes provide for a hearing and de- 
termination by the judge of all ques- 
tions of law and fact in the cause. 
Thompson vy. Frostproof, 89 Fla. 92, 
103 S 118; Ray v. Lavonia, 141 Ga! 
626, 81 SE 884; Smith v. Dublin, 113 
Ga. 833, 39 SE 327. (3) Under the 
latter statutes any question that af- 
fects the power to issue, or. the 
validity and regularity of the issu- 
ance of, the bonds may properly be 
raised in the proceeding. Thompson 
v. Frostproof, 89 Fla. 92, 103 S 118. 
(4) The matters which the court may 
determine include the question 
whether the proper method of sub- 
mitting the question to the voters 
was pursued (Holton v. Camilla, 134 
Ga. 560, 68 SE 472, 31 LRANS 116, 
20 AnnCas 199), (5) but not the ques- 
tion of whether or not there was any 
irregularity in the organization of 
the municipality (Merrill v. St. 
Petersburg, 74 Fla. 194, 76 SE 699). 
(6) It is contemplated that the bonds 
shall be validated only after a real 
investigation, and an ascertainment 
and finding ‘of the particular facts 
necessary to render the issue of 
bonds legal (Lippitt v. Albany, 131 
Ga. 629, 63 SE 33; Smith v. Dublin, 
supra); (7) it is not contemplated 
that the bonds shall be validated pro 
forma or as a mere matter of course 
(Harrell v. Whigham, 141 Ga. 322, 
80 SE 1010; Lippitt v. Albany, su- 
pra), (8) or that validation shall be 
based upon general admissions in the 
‘answer of the municipality (Smith 
vy. Dublin, supra). (9) However, 
some statutes expressly authorize 
the court, in validation proceedings, 
to disregard any error, omission, or 
irregularity which is merely formal 
or technical (Matter of Lackawanna, 
158 App. Div. 268, 143 NYS 198) (10) 
or which does not affect the substan- 
tial rights of the parties to the pro- 
ceeding (In re Validation of Bast 
Bay Municipal Utility Dist. Water 
Bonds, 196 Cal. 725, 239 P 38). (11) 
Where bonds have been voted for a 
lawful purpose, validation should not 
be refused on the ground that the 
city authorities may intend to use 
the proceeds in an unlawful manner 
or for an unlawful purpose. Gracen 
vy. Savannah, ‘142 Ga. 141, 82 SE 
453. (12) That the authorities of a 
municipal corporation have  con- 
tracted to sell those bonds which it 
is seeking to, have validated at a 
sum much less than they are really 
worth is no reason for refusing to 
enter judgment validating the issue. 


Epping v. Columbus, 117 Ga. 263, 
438 SE 803. 
77. Sewell v. Tallapoosa, 145 Ga. 


19, 88 SEH 577; Smith v. Dublin, 113 
Ga 833, 39 SE 327; Matter of Lacka- 
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some provisions 


158 App. Div. 263, 143 NYS 


[a] Date of decree.—The rendi- 
tion of a decree after the date the 
bonds bear interest is not precluded 
by statute. Lasseter v. State, 67 Fla. 
240, 64 S 847. 

[b] Judgment held to conform to 
petition and rule nisi.—Sewell v. Tal- 
lapoosa, 145 Ga. 19, 88 SE 577. 

{(c] Form of decree.— Lasseter v. 
State, 67 Fla. 240, 64 S 847. 

78. Thompson v. Frostproof, 89 
Fla. 92, 103 S 118; Miller v. Silver 
Creek Separate School Dist., 131 
Miss. 702, 95 S 688. 

[a] An appeal from the final, but 
not an interlocutory, decree is au- 
thorized and contemplated by the 
statutes. West Palm Beach y. State, 
(Fla.) 111 S 640. 

{b] Affirmance where validating 
statute enacted pending appeal.— 
“Where proposed municipal bond is- 
sues for street lights, which is obvi- 
ously a municipal purpose, and for a 
golf course, which is a possible mu- 
nicipal purpose (Bradentown v. State, 
88 Fla. 381, 102 S 556, 36 ALR 1297), 
are validated by judicial decree, and, 
pending an appeal from such decree, 
a statute is duly enacted specifically 
validating the proceedings’ taken for 
such bond issues, and making the 
bonds so issued binding obligations 
upon the municipality, thereby deter- 
mining that the bond issue for a golf 
course is an appropriate municipal 
purpose, and validating bonds for 
that purpose, and it not appearing 
that any organic limitation is there- 
by ‘violated, the judicial decree vali- 
dating the bond issues will be af- 
firmed; there being no material error 
in the decree that is not cured by pe 
validating statute.” Peterson 
eS Oey Ona. wily SLOSS: 265, 


wanna, 
198 


79. Sewell v. Tallapoosa, 145 Ga. 
19, 88 9SH “677. 

[a] Questions not raised in lower 
court.—‘‘Where a petition containing 
the allegations prescribed by statute 
has been filed by the solicitor-gen- 
eral, and the intervenor in his objec- 
tions does not raise the point that 
the proposed amount of bonds issued 
is in excess of the constitutional 
limitation as to incurring an indebt- 
edness, and the bonds are validated, 
he ean not for the first time, in his 
bill of exceptions, successfully as- 
sign error upon such validation upon 
the ground that it did not affirma- 
_tively appear that the proposed bond 
issue was within the constitutional 
limitation.” Sewell v. Tallapoosa, 
145 Ga. 19, 32, 88 SH 577. 

80. Miller v. Silver Creek Separate 
School Dist., 131 Miss. 702, 95 S 688. 

81. Spencer v. Columbus, 150 Ga. 
312, 103 SE 464 (provision relating to 
time of hearing). 

82. Thomas v. Blakely, 141 Ga. 
488, 81 SE 218; Rhodes v. Louisville, 
121 Ga. 551, 49 SH 681. 

[a] An omission in the petition is 
not fatal where the matter omitted 
was contained in an exhibit attached 
to the answer and no objection in the 
nature of a special demurrer was 
raised during the course of the pro- 
ceeding. Thomas v, Blakely, 141 Ga. 
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in the pleadings of plaintiff and the municipality 
but which depend for proof of their existence upon 
aliunde evidence.®® 

Limitation of action to contest bond proceedings. 
A few statutes expressly provide that the validity 
of an ordinance providing for the issuance of bonds 
cannot be questioned except in a suit or proceeding 
brought within a specified number of days after the 
first publication of the ordinance.®¢ 
constitutional provisions relating to an election, au- 
thorizing a municipal bond issue, prescribe a short 
limitation for the bringing of an action to contest 
the legality of the election®’ or the bond issue au- 
thorized thereby.®® 


Also, a few 


488, 81 SE 218. 

83. Murray v. Tifton, 143 Ga, 301, 
84 SE 967. 

[a] Construction and constitution- 
ality of statute.—(1) A statute con- 
strued not to prohibit the judge from 
fixing a place of hearing in a county 
in his judicial circuit other than the 
one in which the bond issue election 
was held (Farmer v. Thomson, 133 
Ga. 94, 65 SE 180) (2) is in conflict 
with a constitutional provision and 
invalid in so far as it authorizes the 
fixing of a place for the hearing out- 
Side of the county in which the mu- 
nicipality is located (Ray vy. Lavonia, 
141 Ga. 626, 81 SE 884). 

84. Harrell v. Whigham, 141 Ga. 
322, 80 SE 1010. 

85. Brown v. Atlanta, 152 Ga. 283, 
109 SE 666; Harrell v. Whigham, 141 
Ga. 322,80 SE 1010;, Spencer v. 
Clarksville, 129 Ga. 627, 59 SE 274; 
Epping y. ‘Columbus, 117 Ga. 268, 43 
SE 803; Edwards v. Clarksville, 35 
Ga. A. 306, 133 SH 45. 

[a] Excessive amount.—The bur-- 
den of proving that the amount of 
the bonds is in excess of a constitu- 
tional limitation rests upon an inter- 
vener. Sewell v. Tallapoosa, 145 Ga. 
19 88° SH 577. 

86. Dale v. Bayhead, 90 N. J. L. 
49, 100 A 329. 

[a] The purpose of such a statute 
‘fs to prevent any action after the 
expiration of the twenty-day period 
which would cast a cloud upon the 
validity of the bonds.’ Watters v. 
Pecans 89 N. J. Eq. 384, 385, 104 A 


[b] Limited operation of statute. 

—"The provisions of subdivision 3, 
section 2 [P. L. (1916) p 525], pre- 
vents only an attack upon the regu- 
larity and validity of so much of the 
ordinance as provides for the issu- 
ance of bonds. Assuming that the 
ordinance providing for the issuance 
of bonds has been regularly passed 
and is valid, and that any bonds is- 
sued under it would be valid obliga- 
tions of the municipality, there is 
nothing I think which will prevent 
a court of equity from enjoining the 
city from using the proceeds of the 
bonds in such manner as will violate 
any equitable right of the inhabitants 
of the municipality. Nor do I think 
that, assuming the regularity afd 
validity of the ordinance directing 
the issuance of bonds, and that the 
city has the power to issue the bonds, | 
there is anything to prevent a court 
of equity from enjoining the munici- 
pality from exercising the: power 
which it has derived through the pas- 
sage of the ordinance in an uncon- 
scionable manner, and that there- 
fore, if the bonds have not yet been 
issued their issue may be restrained, 
notwithstanding that the period pro- 
vided for in subdivision 8 of section 2 
within which an attack must be made 
upon the ordinance has expired.” 
Watters v. Bayonne, 89 N. J. Eq. 384, 


. 386, 104 A 770. 


87. | Covington! Bank, éte.;/ Colon 
Covington, 159 La. 389, 105 S 382 
(sixty days from date of promulga- 
tion of result of election). 

88. Covington Bank, etce., 
Covington, supra. 
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[§ 4185] (b) Conclusiveness and Effect.°® Stat- 
utes authorizing any question involving the validity 
of the bonds to be raised in a validation proceed- 
ing®® provide that a judgment or decree validating 
and confirming the bonds, which is either not ap- 
pealed from, or excepted to, within the time pre- 
seribed or is affirmed by the reviewing court, shall 
be forever conclusive, as to the validity of the 
bonds, against the municipality®! and all taxpayers 
and citizens thereof,®? and that the validity of the 
bonds shall not thereafter be called in question in 
any court of the state.%* Other statutes limiting 
the inquiry in validation proceedings to the question 
of substantial compliance with statutory require- 
ments relating to preliminary proceedings®* provide 
that, where an order legalizing and confirming the 
proceedings is not appealed from within the pre- 
seribed time or is confirmed on appeal, the validity 
of the bonds shall not thereafter be in any man- 
ner questioned by reason of any defect or irregu- 
larity in the preliminary proceedings.®® Under a 
statute providing that a judgment of a county 
judge authorizing a town to create a bonded debt 
‘“shall have the same force and effect as other judg- 
ments,’’ the judgment of the county judge may be 
questioned for want of jurisdiction;®® but the bur- 
den of proving that such judgment is void for want 
of jurisdiction is upon those who assert it.°’ A judg- 
ment validating bonds in a statutory proceeding 
is void and nugatory where the petition was not filed 
within the time prescribed by statute,®* the notice 
prescribed by statute was not given, or the hearing 
was held and judgment rendered in a county other 
than the one in which the municipality is situated ;+ 
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Tia. | a 


*  [§§ 4185-4186 


but the bonds themselves may be valid and binding 
notwithstanding the refusal of the court to validate 
and confirm them? or the invalidity of a judgment of 
validation? The fact that the municipality alone 
answered does not render a judgment of validation 
subject to attack as being collusive on its face where 
there is nothing to indicate actual fraud or wrong- 
doing, and citizens, after having been given due no- 
tice, failed to avail themselves of the opportunity 
afforded by statute of becoming parties and contest- 
ing the proceeding.* The judgment of a county 
court that a majority of the taxpayers of a munici- 
pality consented to the issue of railroad bonds cre- 
ates no absolute right in the railroad company 
thereto.® 

[§ 4186] 3. Sale or Disposition by Municipality°— 
a. In General. The rules obtaining generally in 
determining the powers possessed by municipal cor- 
porations’ are applicable in determining the exist- 
ence and extent of the power of a municipality, or 
its officers, to sell its securities. It is beyond the 
power of a municipality to contract to sell or dis- 
pose of bonds before the issuance of the bonds is 
authorized ;® but in the absence of a’statutory provi- 
sion to the contrary, a sale of bonds for the acquisi- 
tion of property may precede the taking over of 
the property.t° Where the power to sell the bonds 
of a city is expressly conferred by statute upon the 
common council, it cannot delegate the power to 
any third person;!+ but the council or other body 
or officer vested with authority in the premises may, 
in making the sale, act through the medium of a 
broker’? or other agent.t® The council may act by 


89. Conclusiveness in favor of] regarded in a suit to enjoin the issu- 11. State v. Hauser, 63 Ind. 155. 
subsequent purchaser see infra §]|ance of the bonds, Miami vy. Romfh, 12. Brownell v. Greenwich, 114 
4253. 66 Fla. 280, 63 S 440. N. Y. 518, 22 NE 24, 4 LRA 685. 

90. See supra § 4184. 1. Harrell v. Whigham, 147 Ga. 13. Ind.—State v. Hauser, 63 Ind. 

91. Thompson v. Frostproof, 89] 558, 94 SE 994; Ray v. Lavonia, 141 | 155 


Ne Or | 


Fla, 92, 103 S 118; Ray v. Lavonia, 
141 Ga. 626, 81 SE 884; Edwards v. 
Guyton, 140 Ga. 5538, 79 SH 195; Mil- 
ler vy. Silver Creek Separate School 
Dist., 131 Miss. 702, 95S 668. 

92. See Thompson y. Frostproof, 
89 Fla, 92, 103 S 118. 

Conclusiveness on citizens and tax- 
payers of judgment dealing with va- 
lidity of municipal bonds generally 
see Judgments § 1459. 

93. See Thompson v. Frostproof, 
89 Fla. 92, 103 S 118; Edwards v. 
Guyton, 140 Ga. 5538, 79 SH 195; Mil- 
ler v. Silver Creek Separate School 
Dist., 141 Miss, 702, 95 S 688. 

[a] “The purpose of a decree vali- 
dating and confirming bonds there- 
under is to put in repose any ques- 
tion of law or fact that may be sub- 
sequently raised affecting the valid- 
ity of such bonds.” (Thompson v. 
bi acne 89 Fla. 92, 103 S. 118, 
119) 

{[b] The mode of submitting the 
question to the voters cannot be at- 
tacked after the bonds have been 
validated by judgment or decree as 
provided by statute. State v. Bran- 
don, (Fla.) 110 S 127 (where power 
to issue the bonds exists and no 
fraud is charged); Holton vy. Camilla, 
134 Ga. 560, 68 SE 472, 31 LRANS 
116, 20 AnnCas 199; Lippitt v. Al- 
bany, 131 Ga. 629, 63 SE 338. 

94. See supra § 4184, 

95. See Matter of Lackawanna, 
158 App. Div. 268, 143 NYS 198. 

96. Craig v- Andes, 93 N. Y. 405. 

97. Hoag v. Greenwich, 133 N. Y. 
152, 30 NE 842. 

98. Roff v. Calhoun, 110 Ga. 806, 
36 SE 214. : 

99. Miami v. Romfh, 66 Fla. 280, 
63 S 440; Murray v. Tifton, 143 Ga. 
301, 84 SE 967. 

[a] The adjudication may be dis- 


Ga. 626, 81 SE 884, 


2. Harrell v. Whigham, 147 Ga. 
558, 94 SE 994, 

3. Durrence. v. Statesboro, 147°Ga. 
175, 93 SE 88. 

4 Farmer v. Thomson, 133 Ga. 
94, 65 SE 180. 

5. Buffalo, ete., R. Co. v. Collins 


R. Comrs., 5 Hun (N. Y.) 485. 

6. Cross references: 

Purchase of municipal bonds as in- 
vestment of funds of national bank 
see Banks and Banking § 729. 

Transfer by payee or purchaser see 
infra §§ 4112-4214. 

pe See supra § 185 et seq in 43 
8 Stanley v. Baltimore, 146 Ma. 

277, 126 A 151, 180 A 181; and cases 

infra this note. 

[a] Implied power.—Authority to 
borrow money and issue bonds there- 
for impliedly authorizes the sale of 
the bonds when issued. Merrill vy. 
Monticello, 22 Fed. 589; Thomas v. 
Grand Junction, 13 Colo. A, 80, 56 P 
665; Hoag v. Greenwich, 133 N, Y. 
152, 30 NE 842. 

9. Cox v. Connellsville Borough, 
22 Pa. Co. 657; Hansard v. Green, 54 
Wash. 161, 103 P 40, 182 AmSR 1107, 
24 LRANS 1273. 

[a] Thus the acceptance of a bid 
at the same meeting at which the 
ordinance authorizing the issuance of 
the bonds is passed and before it be- 
comes effective by publication is il- 
legal and void. Cox v. Connellsville 
Borough, 22 Pa. Co. 657. 

[b] A bond must be in existence 
before it can become an object of 
barter and sale. Hansard y. Green, 
54 Wash. 161, 103 P 40, 132 AmSR 
1107, 24 LRANS 1273. 

10. Taylor v. Smith, 13 Del. Ch 
39, 115 A 405 [mod on other grounds 
13 Del. Ch. 57, 115 A 413]. 


Ky.—Frantz v. Jacob, 88 Ky. 525, 
11 SW 654, 11 KyL 55. 

Mass.—Brown vy. Newburyport, 209 
5 ae 259, 95 NE 504, AnnCas1912B 


Mich.—Stevenson v. Bay City, 26 
Mich. 44, 

N. Y.—Armstrong v. Ft. Edward, 
159 N. Y. 315, 58 NE 1116 [rev 84 
Hun 261, 32 NYS 433]. 

Oh.—Vadakin v. Crilly, 7 Oh. Cir. 
Ct. N. S. 341, 28 Oh. Cir. Ct. 634 [aff 
16 OhS&CP 719, 3 OhNPNS 609, and 
aff 73 Oh. St. 380 mem, 78 NE 1140 
mem]. 

Tex.—Davis v. San Antonio, (Civ. 
A.) 160 SW 1161. 

See also supra § 1618 in 43 CG. J.° 

{a] The acts of an agent ap- 
pointed by the council are the acts 
ee council. State v. Hauser, 63 
nd. ‘ 

[b] Municipal officer as agent.— 
(1) Where the mayor is ‘the mere 
agent of the council or city in selling 
bonds, it is not an unauthorized dele- 
gation of power to vest him with dis- 
cretion within certain limits fixed by 
the council. Frantz v. Jacob, 88 Ky. 
525, 11 SW 654, 11 KyL 55. (2) 
Where an order authorized a city 
finance committee to ‘negotiate’ 
notes for the city’s benefit, the term 
“negotiate” was sufficient to include 
the entire transaction of asking for 
bids, or ascertaining the discount by 
private inquiry, and ‘deciding upon 
the amounts, the rate, and the time 
on which the notes should be given. 
Brown v. Newburyport, 209 Mass. 
259, 95 NE 504, AnnCas1912B 495. 
(3) Under some statutes, and the 
construction placed thereon, the 
council may appoint the treasurer, 
in his individual capacity, as an agent 
to sell bonds, but cannot impose any 
official duty wpon him as to the sale. 
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resolution.1*. The personnel of the 


be the same at the time of sale of the bonds as at 
the time of the authorization of the issuance of the 
bonds ;1° and acts properly done in the process of 
selling bonds by persons then in office are not in- 
validated by the expiration of their terms of office 


before the completion of the sale.1* 
Mode of sale; advertisement. 
must conform to such regulations 


if any, as are prescribed by charter or statute.1” 
is sometimes provided by statute that municipal 
bonds shall be sold only after advertisement,'® and 


to the highest and best bidder ;*® 


without complying with such a requirement is 


void,?° or at least an objection to 
the advertisement may be raised 


State v. Hauser, 63 Ind. 155. (4) 
Under some charter provisions, how- 
ever, the council may, by ordinance, 
impose upon the comptroller official 
duties in respect of the negotiation 
and sale of bonds. Stevenson v. Bay 
City, 26 Mich. 44. 

[c] Necessity of further action by 
-council.—(1) Where the. legislative 
and executive powers of a city de- 
volve upon commissioners, they may 
pass an ordinance providing for the 
sale of bonds which have been duly 
authorized. “The Commissioners, 
upon the passage, approval and pub- 
lication of such an ordinance, may 
direct some one.to advertise for bids, 
and have the bids reported to them. 
They must then accept the bid by 
proper resolution or _ ordinance. 
Newport v. Newport Nat. Bank, 148 
Ky. 213, 218, 146 SW 377. (2) How- 
ever, under an ordinance contemplat- 
ing the sale of bonds by the execu- 
tive branch of the city government, 
it was held “not necessary that any 
contract or proceeding in reference 
to their sale should be confirmed by 
a further ordinance, or act of the 
council.” San Antonio v. Rollins, 
(Tex. Civ. A.) 127 SW 1166 [second 
reh den (Civ. A.) 127 SW 1199]. (3) 
Also, under some statutes, the coun- 
cil, after directing certain officers to 
make a sale of bonds, has nothing 
further to do with the sale. Vadakin 
v. Crilly, 7 Oh. Cir. Ct. N. S. 341, 28 
Oh. Cir. Ct. 634 [aff 16 OhS&CP 719, 
3 OhNPNS 609, and aff 73 Oh. St. 380 
mem, 78 NE 1140 mem]. 

{[d]. Transaction held to be sale 
rather than agency.—Where a bank 
purchased an entire issue of park 
bonds for a certain fixed price, the 
transaction was a sale and not an 
agency for sale, although the bank in 
turn disposed of nearly all_ these 
bonds to its customers. Bay City v. 
Lumbermen’s State Bank, 193 Mich. 
533, 160 NW 425. 

14. Smalley v. Yates, 36 Kan. 519, 
13 P 845, 41 Kan. 550, 21 P 622. 

15. Albuquerque v. Water Supply 
Co., 24 N. M. 368, 174 P 217, 5 ALR 


519. 
16. Albuquerque v. Water Supply 
.. Supra, 

Corn. Te t-Cumnock v. Little Rock, 
168 Ark. 777, 271_ SW 466. 

Cal.—Crowe v. Boyle, 184 Cal. 117, 
"ie 2) Sa ba : 

Towa—.Iowa Serv. Co. v. Villisca, 
218 NW 401. 

Minn.—State v. Trask, 155 Minn. 
213. 193 NW 121. 

Mont.—O’Neill v. Yellowstone Irr. 
Dist., 44 Mont. 492, 121 P 283. 

N. M.—Albuquerque v. Water Sup- 
ply. Co., 24 N.,,M..368, 174 RP 217, 5, 
ALR 519. 

N. C.—Hendersonville v. Prudden, 
180 N. C. 496, 105 SE 7. 

Oh.—Elyria Gas., etc., Co. v. Elyria, 
57 Oh. St. 374, 49 NE 335. 

Okl.—McMahan v. Copiah County, 
84 Okl. 222, 202 P 1007. 

Pa.—Lamprecht Bros. Co. v. Wil- 
liamsport, 22 Pa. Co. 603. 

S. C.—Lucas v. Barringer, 120 S. C. 
68, 112 SE 746. 


The mode of sale 
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is still in fieri;?4 but where the bonds remain unsold 
after due advertisement, they may, without further 
advertisement”? and without further authority from 
the council,?* be sold at private sale,?4 it being some- 
times expressly so provided by statute ;2> and where 
there is no requirement of a sale to the highest bid- 


der after advertisement,?* a municipality authorized 


and restrictions, 


It 


and a sale made 


the sufficiency of 
while the matter 


Tenn.—Reed vy. Athens, 146 Tenn. 
168, 240 SW 439. 

Wash.—Washington-Oregon Corp. 
v. Chehalis, 76 Wash, 442, 136 P 


681. 

[a] Proceedings for sale held to 
conform to, or not to conflict with, 
charter or statutory provisions. Cum- 
nock yv. Little Rock, 168 Ark. 777, 271 
SW 466; Crowe v. Boyle, 184 Cal. 117, 
193; Pa. 

18. Albuquerque v. Water Supply 
Co., 24 N. M. 368, 174 P 217, 5 ALR 
519; Hendersonville v. Prudden, 180 
N.C. 496, 105 SE 7; Vadakin_ v. 
Crilly, 7 Oh. Cir.-Ct. N. S. 341, 28 Oh. 
Cir. Ct. 634 [aff 16 OhS&CP 719, 3 Oh 
NPNS 609, and aff 73 Oh. St. 380 
mem, 78 NE 1140 mem]; Fenner v. 
Cincinnati, 11 OhS&CP 58, 8 OhNP 
340; Lucas v. Barringer, 120 S. C. 68, 
112_SE 746; State v. Columbia, 12 
Sy Cio. 

[a] Contents of call, notice, or ad- 
vertisement.—(1) A notice to bidders 
for municipal bonds is not defective 
for failure to state their amount, 
date of maturity, place of payment, 
or rate of, interest, where it refers 
to the order authorizing the issuance 
of the municipal bonds. McMahan v. 
Copiah County, 84 Okl. 222, 202 P 
1007. (2) It does not lie -with the 
bidder for municipal bonds to com- 
plain of a material variance, as to 
time of redemption, between the ad- 
vertisement and the resolution au- 
thorizing the bonds, where the board 
had power to, and did, make the 
bonds payable according to the ad- 
vertisement. State v. Allison, 11 Oh 
S&CP 62, 8-OhNP 170. (3) The fact 
that. a call for bids states that the 
bonds will be ready for delivery at 
the date of the sale and that the suc- 
cessful bidder will be expected to 
take and pay for them forthwith does 
not have a natural or necessary tend- 
ency to deter bidding and prevent 
competition. State v. Trask, 155 
Minn. 218, 1983 NW 121. 

{b] Time of publication.—‘‘Sec- 
tion 3719, Code 1915, requires publi- 
cation of the notice of sale of the 
bonds to be ‘at least once each week 
for four consecutive weeks immedi- 
ately prior to the date of opening 
bids.’ The notice was published No- 
vember 15, 22, 29, and December 6, 
1917, while the time fixed for the sale 
of the bonds was December 17, 1917, 
a period of eleven days after the last 
publication. ... The publication in 
question complied with the spirit of 
the statute, and no possible prejudice 
could have resulted from the manner 
in which the notice was published.” 
Albuquerque v. Water Supply Co., 24 
N.. M. 368, 382, 174 P 217, 56 ALR 


519. 
[ec] Advertisement in financial 
paper published in state.—(1) A 
statute, requiring notice of the sale 
of municipal bonds to be published 
in a financial paper or trade journal 
published within the state which 
regularly publishes notices of such 
sales, may be complied with by pub- 
lication in a paper which has a gen- 
eral circulation in the state, regu- 


: 


to issue and sell bonds to pay a debt or subserip- 
tion may, the debtor or beneficiary consenting, de- 
liver the bonds at par in payment of the debt or 
subscription in lieu of raising money upon them by 
loan and then paying that money in discharge of 
the debt or subseription,?’ although it may not de- 
liver bonds issued for one purpose in payment of 
property purchased for an entirely different pur- 
pose,”® nor, under some statutes, may it deliver 


larly publishes news relating to finan- 
cial matters, and carries advertise- 
ments of proposed sales of municipal 
bonds as a customary and substantial 
feature of its issue, even though it 
publishes general news and is not de- 


voted exclusively to finance and 
trade. Kornegay v. Goldsboro, 180 
N. C. 441, 105 SE 187; Henderson- 


ville v. Prudden, 180 N. C. 496, 105 
SE 7. (2) However, the statute is 
not complied with by publication of 
notice of sale in a newspaper having 
only a local circulation. . Henderson- 
ville v. Prudden, supra. 

{[d] Adjournment from advertised 
day.—‘‘There is certainly nothing in 
the statute which, expressly or by 
implication, prohibits adjournment 
from the advertised day over to the 
next day for the purpose of receiving 
bids. Such a postponement would 
not, in any event, affect the validity 
of a bond issue.’ Cumnock y. Little 
peck, 168 Ark. 777, 781, 271 SW 


19. Vadakin-v. Crilly, 7 Oh. Cir. 
Ct. N. S. 341, 28 Oh. Cir. Ct. 634 [aff 
16 OhS&CP 719, 3°OhNPNS 609, and 
aff 73 Oh. St. 380 mem, 78 NE 1140 
mem]; Fenner v. Cincinnati, 11 Oh 
S&CP 58, 8 OhNP 340; Lucas vy. Bar- 
ringer, 120 S: C. 68, 112 SE 746. 

20. Roberts v. Taft, 116 Fed. 228 
[aff 109 Fed. 825, 48 CCA 681]; Guck- 
enberger v. Dexter, 17 Oh. Cir. Ct. 
115, 9 Oh. Cir. Dec. 667. 

21. Hendersonville v. Prudden, 180 
N. C. 496, 105 SE 7. 

22. Lucas v. Barringer, 120 S. Cc 
68, 112 SE 746. 

23. Vadakin v. Crilly, 7 Oh. Cir. 
Ct. N. S. 341, 28 Oh. Cir. Ct. 634 [aff 
16 OhS&CP 719, 3 OhNPNS 609, and 
aff 73 Oh. St. 380 mem, 78 NE 1140 
mem]. 

24. Kornegay v. Goldsboro, 180 N. 
Cc. 441, 105 SE 187, 

25. Vadakin v. Crilly, 7 Oh. Cir. 
Ct. N. S. 341, 28 Oh. Cir. Ct. 634 [aff 
16 OhS&CP_719, 3 OhNPNS 609, and 
aff 73 Oh. St. 380 mem, 78 NE 1140 
mem]. 

26. Cox v. Connellsville Borough, 
22 Pa. Co. 657; Lamprecht Bros. Co. 
v. Williamsport, 22 Pa. Co. 603; 
Washington-Oregon Corp. v. Chehalis, 
76 Wash. 442, 1386 P 681. And see 
cases infra note 27. 

27. Ga.—Griffin v. Inman, 57 Ga. 

etc., 


370. 

Ind.—Evansville, Ra Conv, 
Evansville, 15 Ind. 395. 

Mass.—Com, v. Williamstown, 156 
Mass. 70, 30 NE 472, 

Minn.—Wiley v. Minneapolis Bd. 
of Education, 11 Minn. 371. 

Nebr.—Ledwith v. Lincoln, 110 
Nebr, 425, 198 NW 763, 764 [cit Cyc]. 

Va.—Clifton Forge v. Brush Blec- 
tric Co., 92. Va. 289, 28 SE 288, 

Wash.—Washington-Oregon Corp. 
v. Chehalis, 76 Wash. 442, 136 P 681 
[dist Hansard v. Green, 54 Wash. 161 
103 P 40, 182 AmSR 1107, 24 LRANS 
1 is 

ype ies Gade: v. Watertown, 18 Wis. 
322. 

28. Texas Electric, etc., 


Co. v. 
Vernon, (Tex. Civ, A.) 266 SW 600. 
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bonds in payment of an indebtedness which is not 
liquidated and outstanding at the time of the pas- 
sage of the resolution authorizing the bonds.” It is 
not illegal for a contractor with a city, on a cost- 
plus-a-fee basis, to use part of his fee in the pur- 
chase of bonds sold to raise funds for the work.*° 
A bid containing an illegal condition cannot be 


],82 


legally accepted by the counci 


[§ 4187] b. Tender or Sale to Officer or Commis- 
A sale of municipal bonds to members of the 
Some statutes provide that mu- 
nicipal bonds shall be offered to, and declined by, a 


sion. 
couneil is void.*” 


specified commission having funds 
they are sold or offered for sale to 
but some of such statutes are held 


29. Iowa Serv. Co. v. Villisca, 
(Iowa) 218 NW 401 (payment of con- 
tract price for nan die materials 

sed to be furnished). 
ett 84 Cal. 117, 


30. Crowe v. Boyle, 1 
DSS ya £2 arte Gas 
[a] Reason for rule.—The fee be- 


longs to the contractor and, in the 
absence of fraud or collusion, he may 
use it as he pleases; it is no more il- 
legal for him to use this than any 
other money belonging to him for the 
purchase of the bonds. Crowe Vv. 
Boyle, 184 Cal. 117, 193 P 111. 

31. »Reed v. Athens, 146 Tenn. 168, 
240 SW 439. 

32. Sherlock v. Winnetka, 59 Ill. 
389, 68 Ill. 530. 

[a] Reason for rule.—A sale of 
its bonds by a municipality to. the 
members of its council is void, irre- 
spective of the principles of equity 
as applied to persons acting in “a 
fiduciary capacity, and independent 
of the fact that it is a part of a 
scheme to pervert the property of the 
municipality from its legitimate mu- 
nicipal purposes to private ends, on 
the ground that no man can contract 
with himself. Sherlock v. Winnetka, 
59 Ill. 389, 68 Ill? 580. 

33. See Junction City v. Central 
Nat. Bank, 96 Kan, 407, 153 P 28 
(school-fund_commission) ; Cleveland 
y. Baker, 4 Oh. A. 68, 25 Oh. Cir. Ct. 
N. S. 369; Vadakin v. Crilly, 7 Oh. 
Cir. Ct. N. S. 341, 28 Oh, Cir. Ct. 634 
[aff 16 OhS&CP 719, 3 OhNPNS 609, 
and aff 73 Oh. St. 380 mem, 78 NE 
1140 mem]. 

[a] Absence of appointment of 
commissioners.—A board of educa- 
tion, in the absence of the _appoint- 
ment of a “board of commissioners of 
the sinking fund’ of the school dis- 
trict, as provided by Gen. Code § 7614, 
does not itself become the board of 
sinking fund commissioners, to whom 
tender of an issue of municipal light 
bonds must be made as provided by 
g§ 3922. It is sufficient if the tender 
is made to the trustees of the sinking 
fund of the municipality of which 
such school district is a part, such 
trustees being commissioners of the 
school sinking funds in such case. 
Cleveland, etc., R. Co. v. Norwalk, 22 
Oh. Cir,’ Ctea'N..S. 590) 385°Oh. Cir, Ct. 
471 [aff 17 OhNPNS 580]. 

{b] Sinking fund trustees or com- 
missioners should decline to take the 
bonds where they do not have suffi- 
cient money to invest in the bonds, 
Burns v. Kain, 17 OHNPNS 465. 

34. State v. Frazine, 110 Oh. St. 
523, 144 NE 289. 

{a] Reasons for rule.—In dealing 
with a statute construed to require a 
municipality to offer its bonds to a 
state industrial commission for sale 
at par and accrued interest, the 
court, after reciting Const. art 2 § 35, 
providing for the establishment of a 
state workmen’s compensation fund, 
said: “The taking of the premium, 
the excess between par and accrued 
interest and market value, amounts 
to taking such premium from the 
sinking fund of the taxing district 
and applying it to the fund required 
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in so far as they require a municipality to offer 
bonds to a commission for sale at a price below 
their market value.** 
that bonds may be awarded to the treasurer for the 
sinking fund, the council has a diseretionary power 
in awarding the bonds,** and may accept the bid of 
a private purchaser, instead of that of the treas- 


Under a charter provision 


urer, where the two bids are the same.** 


to invest before 
other persons ;7% 
unconstitutional 


‘to be created by compulsory con- 
tribution thereto by employers,’ and 
is in excess of the authority con- 
ferred by Section 35, Art. II, of the 
Constitution. Since the fund for the 
payment of such bonds in excess of 
the premium received upon the sale 
is raised by taxation of the particu- 
lar taxing district, and the amount 
to be so raised is decreased by the 
amount of the premium, the at- 
tempted authorization of the Com- 
mission to purchase without the pay- 
ment of a premium amounts to a 
taxation of that particular district in 
excess of the taxation of any other 
district within the state in an amount 
equal to such premium, and violates 
the uniform rule provided in Section 
2, Art. XII, of the Constitution, and 
since the Industrial Commission is 
invested with an option to accept or 
reject any or all bonds so offered, and 
since conceivably certain municipali- 
ties, or other taxing districts, may 
never find it necessary to issue and 
sell bonds, it enables the Industrial 
Commission to exact a contribution 
equal to the premium i 
upon such bonds from such taxing 
districts as are obliged or find it con- 
venient to issue bonds, or from such 
of them whose bonds the Commission 
in the exercise of its option accepts, 
which is not exacted from munici- 
palities and other taxing districts 
that offer no bonds or, whose bonds 
are not accepted, and to concede that 
the Legislature has the power to 
raise any portion of the workmen’s 
compensation fund by taxation, be- 
yond contribution as an employer, 
would be in violation of the provision 
of Section 26, Art. II, of the Consti- 
tution of Ohio, that ‘All laws, of a 
general nature, shall have a uniform 
operation throughout the State.’ We 
therefore hold that ... the Legisla- 
ture is without power to authorize 
the raising of any part of the work- 
men’s compensation fund by any 
other process than by compulsory 
contributions by employers; that its 
power to require municipalities and 
other taxing districts to contribute 
to such fund is limited to the obliga- 
tion of such municipalities and other 
taxing districts as employers; and 
that that portion of Section 1465-58, 
General Code, which requires munici- 
palities and other taxing districts to 
first offer their bonds to the Indus- 
trial Commission at anything less 
than their market value, is unconsti- 
tutional and void.” State v. Frazine, 
110 Oh. St, 523, 529, 5380, 144 NE 289, 

35. Portland v. Albee, 67 Or. 221, 
135 P' 516, 897, 

36. Portland v. Albee, supra. 

37. Cross references: 

Delivery at par in payment of debt 
or subscription see supra § 4186. 
Sale to commission at less than mar- 

ket value see supra § 4187. 

38. Myer v. Muscatine, 1 Wall. 
(U, 8.) 384, 17 L. ed. 564; Penning- 
ton v. Tarboro, 180 N. C. 488, 105 SE 
199; Kornegay v. Goldsboro, 180 N. C 
441, 105 SE 187. 

fa] Constitutionality of statute.— 


obtainable | 


[§ 4188] c. Discount, Commission, and Expenses.** 
A sale by a municipality of its bonds for less than 
their par value is permissible when expressly au- 
thorized,*® or not prohibited,*® by statute or charter. 
But this cannot be done where there is an express 
statutory prohibition of a sale of bonds for less 
than par value*® or a prescribed percentage of their 


A statute authorizing municipal cor- 
porations of a particular county, 
within a limited period of time, to 
sell bonds at less than par has been 
upheld as constitutional. . Kornegay 
Vag oeeae Rt 180 N. C. 441, 105 SE 


39. Kiernan v. Portland, 61 Or. 
398, 122 P 764, AnnCasi914B 255; 
Lynchburg v. Slaughter, 75 Va. 57; 
wae v. Seattle, 108 Wash, 572, 185 P 

40. U. S.—Atlantic Trust Co. v. 
Darlington, 63 Fed. 76 [aff 68 Fed. 
849, 16 CCA 28 (writ eer dism 


18 SCt 947 mem, 42 ed. 1214 
mem) ]. 

Cal.—Peery v. Los Angeles, 187 
Cal.. 753, 203 P 992, 19 ALR 1044. 


Del.—Taylor v. Smith, 13 Del. Ch. 
39, 115 A 405 [mod on other grounds 
LSSDelk. Oh 57; PES Ase ae 

Ida.—Lucas v. Nampa, 41 Ida. 35, 
238 P 288. 

Iowa.—lowa Serv, Co. v. Villisca, 
213 NW 401. 

Mich.—Bay City v. Lumbermen’s 
eae Bank, 193 Mich. 533, 160 NW 


Minn.—State v. West Duluth Land 
Co., 75 Minn. 456, 78 NW 115. 

N. Y.—Ft. Edward v. Fish. 156 N. 
Y. 363, 50 NE 973. 

Okl.— Beggs v. Kelly, 110 Okl. 274, 
238 P 466. 

Pa.—Whelan’s App., 108 Pa. 162, 1 
A 88; Lamprecht Bros. Co. v. Wil- 
liamsport, 22 Pa. Co. 603. 

Tenn.—Miller _v.’ Park: City, '126 
ae 427, 150 SW 90, AnnCas1913h 


Tex.—-McCarthy v. McElvaney, 
(Civ. A.) 182 SW 1181: Davis v. San 
Antonio, (Civ. A.) 160 SW 1161., 

[a] Improvement bonds. — (1) 
Bonds issued in payment of any pav- 
ing or other improvement contracts 
must not be sold at less than their 
par value. 
101 Okl. 205, 224 P 528. (2) Where 
the market value of improvement 
bonds is less than their par value, it 
is unlawful to increase the estimate 
of the cost of the improvement to 
such an extent as to allow the bonds 
to be sold at par or so as to make it 
appear that they are sold at par. 
Pauls Valley v. Carter, supra. 

{[b] Bonds issued in aid of a rail- 
road company (1) are disposed of at 
par within the meaning of a statute 
providing that they shall not be sold 
for less than their par value, where 
the amount of the proceeds of the 
bonds expended in the construction 
and equipment of the railroad equals 
the par value of the bonds, or where 
the aid takes the form of a subscrip- 
tion to the stock of the railroad com- 
pany and the amount of the subscrip- 
tion is paid by bonds of equal 
amount, even.though the stock taken 
in exchange for the bonds has no real 
or marketable value. Atlantie Trust 
Co. v. Darlington, 63 Fed. 76 [aff 68 
Fed. 849, 16 CCA 28 (writ of error 
dism 18 SCt 947 mem, 42 L. ed. 1214 
mem)]. (2) Authority to. deliver 
bonds at par in payment of debt or 
subscription see supra § 4186. 
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§§ 4188-4189] 


par value.*t Also, where the rate of interest which 
municipal bonds may bear is limited by charter or 
statute,*? it is sometimes,*? although not always,** 
held that bonds bearing on their face the maxi- 
mum rate of interest cannot be sold by the mu- 
nicipality below par so as to inerease the actual 
rate of interest above the prescribed maximum 
rate; but a municipality may sell bonds, bearing 
a lower rate of interest than the maximum pre- 
seribed by statute, below par where the discount 
is not so great as to cost the municipality a higher 
rate of interest than the maximum prescribed, and 
such a sale is either authorized*® or not prohibited*® 
by statute; and where the rate of interest is not 
limited, bonds are not invalid because sold below 
par, if the discount added to the interest expressed 
does not make the rate usurious.47 

Commission. In some jurisdictions it is held that 
there is no authority in law for paying a commis- 
sion for the sale of municipal bonds.*® In other 
jurisdictions it is held that a municipality may pay 
an agent or broker a commission for his services 
in effecting a sale of bonds,‘® and that this eom- 
mission is not to be considered in determining 
whether the bonds were sold below par;°° but it 
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purchaser of the bonds at par a commission, as agent 


of the municipality for the sale of the bonds,®! as 


in substance and effect this would be a sale of the 
bonds below par®? and a violation of statutes re- 
quiring a sale at par.®? 


Some statutes prohibit the 
payment of a commission for the sale of bonds out 


of the sinking fund.** 


Expenses, There is considerable divergence of 


holding in respeet of payment of expenses incident 


to a sale of municipal bonds, such as printing and 


, attorneys’ fees, it being variously held that such 


expenses may®> or may not®*® be allowed the pur- 
chaser, or that they may®’ or may not®® be paid 
from the general funds of the city. Also, it is held 
in some eases that payment of such expenses out of 
the proceeds of the bonds is proper®® or, even if 
improper, is not fatal to the validity of the bonds;®° 
but in other cases it is held that such expenses may 
not be paid from the proceeds of the bonds unless 
the bonds sell at a premium sufficient to cover the - 
expenses.° 

[§ 4189] d. Contract of Sale—(1) In General. An 
unconditional bid, offer, or proposition to purchase 
municipal bonds and an acceptance thereof by the 
municipality constitute a complete contract,®? obli- 


is also held that the municipality 


{c] “Par value;” accrued interest. 
—(1) “Par” means equal, and “par 
value” means a value equal to the 


face of the bonds, and a sale of bonds 
at par is a sale at the rate of a dollar 
in money for a dollar in bonds. Buf- 
falo v. Walker, 126 Okl. 6, 257 P 766. 
(2) “Par” or “par value’ means the 
face value of the bonds, and includes’ 
not only the principal but interest 
accrued at the time of sale. Ft. Ed- 
ward v. Fish, 156 N. Y. 368, 50 NE 
973; Buffalo v. Walker, supra; Mc- 
Carthy v. McElvaney, (Tex. Civ. A.) 
182 SW 1181. (3) Hence, an ordi- 
nance requiring bonds to be sold at 
par, while not in the exact language 
of a statute requiring the bonds to 
be sold for not less than par and ac- 
crued interest, means the same thing. 
McCarthy v. McElvaney, supra. (4) 
Also an agreement to sell bonds for a 
sum representing their par value ex- 
clusive of interest is an agreement to 
sell the bonds at less than par. Ft. 
Edward v. Fish, 86 Hun 548, 33 NYS 
184. [aftolo6iIN. You 363,250. NB39.78)). 
(5) Purchasers of municipal bonds 
with notice that they cannot be sold 
‘for less than par and accrued in- 
terest” are liable for the interest ac- 
cruing up to the time of the delivery 
of the bonds to them. Edward C. 
Jones Co. v. Mt. Vernon Bd. of Edu- 
cation, 30 App. Div. 429, 51 NYS 950. 

41. National L. Ins. Co. v. Huron 
Bd, of Education, 62 Fed. 778, 10 CCA 
637; O’Neill vy. Yellowstone Irr, Dist., 
44 Mont. 492, 121 P 283; Padilla v. 
Socorro, 28 N. M. 354, 212 P 337. 

fa] Bonds for refunding of judg- 
ments. — Some statutes requiring 
bonds to be sold at par have been 
amended so as to permit the refund- 
ing of judgments by a sale of re- 
#unding bonds at not less than a pre- 
scribed percentage of their par value. 
Padilla v. Socorro, 28 N. M. 354, 212 
P2337, 

42. See infra § 4197. 

43. Carmichael v. Dothan, 211 Ala. 
492, 100 S 648; Atchison vy. Butcher, 
3 Kan. 104; Spear v, Bremerton, 90 
Wash. 507, 156 P 825. See Sherlock 
v. Winnetka, 68 Ill. 530 (the transac- 
tion is unauthorized and an abuse of 
power, for which the officers are 
propane, individually liable; but the 

onds are not invalidated thereby). 

44, Kiernan vy. Portland, 61 Or. 
398, 122 P 764, AnnCas1914B 255. 

45. Carmichael v. Dothan, 211 
Ala, 492, 100 S 643; Sanders v. Troy, 


[44 C. J.—77] 


eannot allow a 


211 Ala. 331, 100 S 483. 

46. Hill v. Seattle, 108 Wash. 572, 
185 P 6381. 

47. Austin v. Nalle, 85 Tex. 520, 
22 SW 668, 960. 

Purchase of municipal bonds at 
discount as usurious see Usury [39 


Cyc 936]. 

48. Lucas v. Nampa, 41 Ida. 35, 
238 P 288. 

49. State v. West Duluth Land Co., 
75 Minn. 456, 78 NW 115; New York 
v. Sands, 105 N. Y. 210, 11 NE 820; 
Whelan’s App., 108 Pa. 162, 1 A 88; 
Davidson’s App., 20 Pa. Dist. 1013; 
Davis v. San Antonio, (Tex. Civ. A.) 
160 SW 1161. 

50. State v. West Duluth Land Co., 
75 Minn. 456, 78 NW 115. 

51. Bay City v. Lumbermen’s 
State Bank, 193 Mich. 533, 160 NW 
425; Whelen’s App., 108 Pa. 162, 1 A 
88; Scranton v. Vail, 6 LuzLegReg 
(Pa.) 287; Schmertz v. Pittsburgh, 17 
Phila. 584 [aff 108 Pa. 162]; Hunt v. 
Fawcett, 8 Wash. 396, 36 P 318. 

52. Whelan’s App., 108 Pa. 162, 1 
A 88. 

53. Bay City ‘v. .Lumbermen’s 
Peake Bank, 193 Mich. 533, 160 NW 
425. 

54. See Hicksville vy. Blakeslee, 
108 Oh. St. 508, 134 NE 445, 

Application of sinking fund gen- 
erally see infra § 4215. 

55. Miller v. Park City, 126 Tenn. 
427, 150 SW 90, AnnCasi913BH 83. 

[a] Not sale below par.—‘‘The de- 
duction of such expenses, when rea- 
sonable in amount and done in good 
faith, does not violate the prohibi- 
tion contained in the enabling act 
against a sale at less than par. It 
would seem that there could be no 
fair dispute over a deduction for ex- 
penses incident to printing the bonds 
and placing them upon the market, 
because the city could not reasonably 
expect a purchaser of its obligations 
until the obligation itself was cast 
jnto such form and published in such 
manner as the market would demand, 
It could not fairly be said to have 
bonds for sale, until they were for- 
mulated so as to conform to the pro- 
visions of the enabling act and printed 
in aceordance with the demands of 
the market. A like reason would in- 
clude reasonable attorney’s fees. It 
is well known that public securities 
are not readily marketable until their 
legality and validity have been ap- 
proved by competent and reputable 


gating the municipality to abide by its acceptance 


e3 


attorneys.” Miller v. Park City, 126 
Tenn. 427, 432, 150 SW 90, AnnCas 
1913E 83. 

56. Spear v. Bremerton, 90. Wash. 
507, 156 P 825; Uhler v. Olympia, 87 
Washi! hb: 54) Pa14-7,, 1520P 1998, 

57. Miller v. Park City, 126 Tenn. 
427, 150 SW 90, AnnCas1913E 83; 
Davis v. San Antonio, (Tex. Civ. A.) 
160 SW 1161. 

[a] Reasons for rule.—‘‘The ex- 
penses incident to and arising out of 
the submission of the proposition to 
issue bonds, the election, the printing 
of the bonds, and their sale must 
necessarily be paid, and, as they can- 
not come out of the special funds, 
they must be taken, if at all, out of 
the general fund kept for current ex- 
penses. If the expenses cannot be 
obtained from the general fund, pub- 
lic improvements must cease, prog- 
ress be thwarted, and advanced civ- 
ilized methods be abandoned. That 
the Legislature intended any such re- 
sult will not be entertained. ... The 
reasonable expenses absolutely neces- 
sary for the issuance and sale of 
bonds for public improvements must 
be paid, and, if the special fund aris- 
ing therefrom cannot be touched, the 
money must come from some fund 
not set apart for a special purpose. 
... It is the opinion of this court 
that the city council, having been 
clothed with authority to sell bonds, 
had the implied authority to incur 
any legitimate, reasonable expense 
necessary to execute its powers, and 
that it is empowered to pay such ex- 
penses out of the general fund of the 
city.” . Davis v. San Antonio, (Tex. 
Civ. A.) 160 SW 1161, 1165, 1167. 

58. Uhler v. Olympia, 87 Wash. 1, 
Lod | ate 1 bites 9 9:8). 

59. LeRoy v. Elizabeth City, 166 
N. Cy 93, 81 SH 1072, 

60. LeRoy v. Elizabeth City, 
pra. 

Improper use of proceeds as affect- 
ing validity of bonds generally see 
infra § 4192. 

61. Davis v. San Antonio, (Tex. 
Civ. A.) 160 SW 1161. 

62. State v. Sapulpa, 58 Okl. 550, 
160 P 489. - 

63. Diefenderfer v, State, 13 Wyo. 
387, 80 P 667. 

[a] The fact that a better bid is 
made for the bonds does not author- 
ize the municipality. to ignore its pre- 
vious acceptance of the buyer’s pro- 
posal, where neither bid was made in 
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and to issue®* and deliver®® the bonds, and obligat- 
ing the purchaser to accept®® and pay for®’ the 
bonds. Conversely, the contract is incomplete until 
the proposal is accepted®* and the municipality in- 
viting the proposals is not liable for damages for 
refusing to accept an offer,S® even though it is the 
highest regular offer made.*° One who, pursuant 
to an advertisement of sale, makes a bid for munici- 
pal bonds of a certain kind cannot be required to 
take all or part of the amount in other bonds,"? even 
though the latter bonds are equally valuable.’? If 
the municipality was without power to issue the 
bonds, the bidder is not bound to take them.7® Also, 
a buyer of municipal bonds from the city is not 
liable in damages for refusing to accept them when 
their marketable value is destroyed or impaired by 
questions of legality arising from facts shown by, 
‘or omissions in, the city’s own records;** and it is 
immaterial that after his refusal, and after the 
‘bonds have been sold by the city to other parties, the 
state supreme court adjudges the bonds to be valid,*® 
as the purchaser then has no opportunity to accept 
them with the benefit of such adjudication.”® 
Recovery of deposit generally. If the bidder is 
required to accompany his bid with a deposit to be 
forfeited on failure to complete the purchase in case 
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' of law.84 


his bid is accepted, and for any reason he is entitled 
to be released from his bid, he may, of course, re- 
cover his deposit ;*7 but interest on the deposit is not 
recoverable,’® at least where the deposit is held in 
the registry of the court.”® 

[§ 4190] (2) Conditional Bid or Contract. A bid 
or contract to purchase municipal bonds subject to 
the approval of the legality of the issue by the at- 
torney of the bidder is a valid8° conditional®* bid 
or contract; and the bidder is entitled to the return 
of the deposit accompanying his bid where his attor- 
ney has honestly and in good faith, without fraud 
or collusion, rendered an opinion adverse to the le- 
gality of the bonds,8* regardless of whether the 
opinion is correct or erroneous®? and regardless of 
whether the bonds are valid or invalid as a matter 
Like rules obtain where a contract to find 
a purchaser for municipal bonds contains the same 
condition and is accompanied by a deposit.*> On the 
other hand, where a bid is made subject to the legal- 
ity of the issue generally without provision for 
approval by an attorney, the bidder is or is not 
bound accordingly as the issue is or is not valid as 
a matter of law;8* and where the issue is valid and 
the bidder refuses to accept the bonds, he is not 
only not entitled to recover the deposit accompany- 


[§§ 4189-4190 


response to an advertisement for 
bids. Diefenderfer v. State, 13 Wyo. 
387, 80 P 667. 

64. Roberts v. Paducah, 95 Fed. 
62. 

{a] Officers have no discretion to 
refuse to issue bonds after the ac- 
veptance of a bid based upon valid 
proceedings. Edward C. Jones Co. v. 
Guttenberg, 66 N. J. L. 659, 51 A 274. 

{b] Delay in issuance.—(1) The 
purchaser may waive delay in issu- 
ance of the bonds by receiving and 
retaining the bonds and _ haggling 
with the city for settlement on bet- 
ter terms than specified in the con- 
tract. Washington v.. Brown-Crum- 
mer Inv. Co,, 117 Kan. 15, 230 P 311. 
(2) Whether the city’s delay in issu- 
ing bonds was a breach of its con- 
tract is for the jury. Washington v. 
Brown-Crummer Inv. Co., supra. 

65. Breed v. Lima. 12 Oh. A, 485. 

[a] Delivery according to written 
contract.—Where a municipal cor- 
poration entered into an option for 
the sale of bonds and notes of the 
eity, which option provided a certain 
specified time and way in which de- 
livery should be made, the purchaser 
exércised its option to purchase, and 
subsequently entered into a written 
contract which did not adopt the 
terms of the option, but provided a 
different time and manner for de- 
livery of the bonds and notes, the 
contract superseded the prior option 
and the city was not bound to de- 
liver the bonds and notes in the man- 
ner specified in the option, Breed v. 
Lima, 12 Oh. A. 485. 

{[b] Delay in delivery.—Petition 
held not to state cause of action for 
damages arising from delay in de- 
livery. Breed v. Rome, 21 Ga. A. 
677, 94 SE 907. 

Right of purchaser to accrued in- 
terest coupons see infra § 4197. 

66. Moses v. Key West, 15 Misc. 
15,°36 NYS 979° [aff 157 N. Y. 689 
mem, 51 NE 1092 mem]. 

[a] Insufficient ground for refusal 
ta accept.—A person who has con- 
tracted to purchase certain municipal 
bonds to be issued from time to time, 
the proceeds to be used for drainage 
and sewerage, cannot refuse to accept 
the second issue of such bonds on 
the ground that the proceeds of the 
first have been used for street im- 
provements, where such use is within 
the general scope of the legislative 
act authorizing their issue. Moses y. 
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Key. West, 15 Misc, 15, 36 NYS 979 
[aff 157 N. Y. 689 mem, 51 NE 1092 
mem]. 

67. Washington vy. Brown-Crum- 
mer Iny. Co, 117 Kano1b, 230 Prert; 
New Amsterdam Casualty Co. v. Nor- 
walk, 19 Oh. A. 476. 

[a] Proper payment.—(1) Upon 
the acceptance of a proposal, a debt 
becomes due from the purchaser to 
the city, and where the treasurer of 
the city undertakes to collect the 
debt, it is his duty to demand and 
receive proper payment. New Am- 
sterdam Casualty Co. Vv. Norwalk, 19 
Oh, A. 476. (2) A refusal to accept 
in part payment a check which has 
been garnished and has become the 
subject matter of litigation does not 
constitute a breach of contract. 
Burkholder v. Smith, (Ark.) 292 SW 
666. (3) A municipality authorized 
to issue bonds during the Civil War 
could receive payment for them in 
Confederate money. Lynchburg v. 
Slaughter, 75 Va. 57, 

68. Coquard v. Joplin School Dist., 
46 Mo. A, 6. 

69. Coquard v. Joplin School Dist., 
supra. 2 

70. Coquard v. Joplin School Dist., 
supra, 

71. Coffin vy. Indianapolis, 59 Fed. 
221; McNear v. Kaufman, (Tex. Civ. 
iA.) 270 SW 211; 

[a] Dlustration.—“Plaintiff's bid 
was for bonds with an option of pay- 
ment in fifteen years, That under 
this bid plaintiff was under no obli- 
gation to accept bonds containing 
option of payment in ten years is 
elementary.” McNear vy. Kaufman, 
(Tex, Civ. A.) 270 SW 211) 218. 


Bes Coffin v, Indianapolis, 59 Fed. 
73. Coffin v. Indianapolis, supra. 
baa Great Falls v. Theis, 79 Fed. 
75. Great Falls v. Theis, supra. 
76. Great Falls v. Theis, supra, 
Foc Coffin v, Indianapolis, 59 Fed. 


Deposit made with conditional bid 
see infra § 4190, 


78. Denver vy. Hayes, 28 Colo. 110, 
Kaufman, 


63 P 311, 

79. McNear .yv. (Tex. 
Civ. A.) 270 SW 211, 

80. Municipal Securities Corp. v. 
ede ten oe Dist., 35 Ida. 377, 208 

81. Rome v. Breed, 21 Ga. A. 805, 
95 SE 474; Trowbridge v. New York, 


\ 


24 Mise, 517, 53 NYS 616; McNear v. 
Kaufman, (Tex. Civ. A.) 270 SW 211; 
Amarillo v, Slayton, (Tex. Civ. A.) 
208 SW 967; San Antonio v. Rollins, 
(Tex. Civ. A.) 127 SW 1166. 

82. Rome v. Breed, 21 Ga. A. 805, 
95 SE 474; Municipal Securities Corp. 
v. Buhl Highway Dist., 35 Ida. 377, 
208 P 283; U. S. Trust Co. v. Guthrie 
Center, 181 Iowa 992, 165 NW 188; 
Amarillo v. Slayton, (Tex. Civ. A.) 
208 SW 967; San Antonio v. Rollins, 
(Tex. Civ. A.) 127 SW 1166. 

[a] Contract to purchase two is- 
sues of bonds, accompanied by a de- 
posit of a lump sum as earnest money 
without any apportionment thereof to 
the respective issues, is indivisible, 
and the whole deposit may be recov- 
ered back after the attorney for the 
purchaser has rendered an honest 
opinion adverse to the legality of 
one issue. U.S. Trust Co. v. Guthrie 
Center, 181 Iowa 992, 165 NW 188. 

{b] Grounds of adverse opinion 
held not trivial or unreasonable.— 
Amarillo vy. Slayton, (Tex. Civ. A.) 
208 SW 967. } 

{c] The burden of proving that 
the opinion was rendered fraudu- 
lently or in bad faith rests‘upon the 
municipality. Amarillo v. Slayton, 
(Tex. Civ. A.) 208 SW 967. 

{d] Direction of verdict.—In an 


action to recover back the deposit, ' 


a verdict for plaintiff is properly di- 
rected where it is shown that his 
attorney rendered an opinion iadverse 
to the legality of the issue and the 
evidence does not tend to show, or 
permit any reasonable or logical in- 
ference of, fraud, collusion, dishon- 
esty, or caprice on the part of the 
attorney. Rome vy. Breed, 21 Ga. A. 


805, 95 SE 474; Amarillo v. Slayton, 


(Tex. Civ. A.) 208 SW 967. 

83. McNear v. Kaufman, (Tex. 
Civ. A.) 270 SW 211. 

[a] Mistake of law on the part of 
the attorney, rendering an opinion 
that the bonds are illegal does not 
render the opinion any the less bind- 
ing. U.S. Trust Co. v. Guthrie Cen- 
ter, 181 Iowa 992, 165 NW 188. 

84. Rome v. Breed, 21 Ga, A. 805, 
95 SE 474; U. S. Trust Co. v. Guthrie 
Center, 181 Iowa 992, 165 NW 188; 
MecNear v. Kaufman, (Tex. Civ. A.) 
270 SW 211. 


Grant*v. Mineral Wells, (Tex. 


85. 
Civ. A.) 230 SW 854 
86. Junction City 
Bank, 96 Kan. 407, 153 P 


v. Central Nat. 
28. : 


~ §§ 4190-4192) 


ing the bid,®* but is liable for such damages as the 
municipality suffers by reason of his breach of con- 
tract,§* even though such damages exceed the amount 


of the deposit.®® 


[§ 4191] (3) Rescission. A municipality is en- 
titled to a rescission of a sale of its bonds and to 
a return of the bonds where the buyer purchased 
when insolvent and without intention to pay for the 
bonds.°° A purchaser is entitled to a rescission and 
cancellation of the contract created by the accept- 
ance of his bid where he made the bid under a mis- 
apprehension of the valuation of the taxable prop- 
erty in the municipality, and a statement as to such 
valuation contained in a cireular inviting bids was 
false,*! or the bidder was honestly mistaken as to 


the meaning thereof.” 
[§ 4192] e. Proceeds of Sale.°? 


87. Junction City vy. Central Nat. 
Bank, supra. 

88. Junction City v. Central Nat. 
Bank, supra. 

89. Junction City v. Central Nat. 
Bank, supra. 

90. Southport v. Williams, 290 


Fed. 488 [aff 298 Fed. 1023]. 

{a] Gack of estoppel.—aA delay of 
Six weeks by a city in bringing. suit 
against two banks to recover bonds 
purchased by one of the banks from 
the city, without intention to pay for 
them, during practically all of which 
time the purchasing bank had been 
receiving deposits, and paying checks, 
but had made no statements showing 
its possession of the bonds on which 
any depositor had relied, and in fact 
was not in possession of the bonds, 
but had parted with them immedi- 
ately after receiving them, does not 
estop the city from rescinding the 
contract and’ recovering the bonds. 
Southport v. Williams, 290 Fed. 488 
[aff 298 Fed. 1023]. 
' [b] Evidence.—Undisputed evi- 
dence that municipal bonds were 
bought by a savings bank, which was 
then insolvent, and certificates of de- 
posit payable in three and twelve 
months given therefor, and that im- 
mediately on receipt of the bonds the 
purchasing bank deposited them with 
a national bank having the same 
president, which was also then in- 
solvent and under examination by a 
bank examiner, in order to wipe out 
an overdraft of the savings bank 
with the national bank, and that the 
bonds were sent by the national bank 
to another with draft attached, 
drawn upon another bidder for the 
bonds, with whom the bank had no 
agreement for their sale, shows that 
the bonds were purchased by the sav- 
ings bank without intention to pay 
for them, and for the purpose of 
using them to support the credit of 
the national bank in the examination. 
Southport v. Williams, 290 Fed. 488 
{aff 298 Fed. 1023]. 

91. Omaha vy. Venner, 243 Fed. 107, 
155 CCA 637. 

92. Omaha v. Venner, supra (deal- 
ing with a case where the purchaser 
believed the valuation stated in the 
circular was the assessed valuation, 
whereas, as a matter of fact, it was 
the actual value). 

93. Cross references: 

Payment of expenses of sale from 
proceeds see supra § 4188. 

Proceeds of bonds authorized by vot- 
ers see supra § 4181. 

Rights and duties of bondholders as 
to application of proceeds’ see in- 
fra § 4243. 

94. Camden v. Fairbanks, 204 Ala. 
112, 86 S 8; Owensboro Waterworks 
Co. v. Owensboro, 96 SW 867, 29 KyL 
1118; State v. Griffin, 4_Oh. Cir. Ct. 
156, 2 Oh. Cir. Dec. 474; State v. 
Columbia, 12 S. C. 370. 

~~ fa] In California, under Munici- 

pal Bond Act (St. [1901] p.27, Deer- 
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All the proceeds 
of a sale of bonds issued for a particular purpose,®* 
premium ineluded,®® belong to the fund to which 
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they were dedicated, and cannot be legally trans- 
ferred to another fund;®® but where a city, on the 
sale of water bonds, received a sum in excess of the 
face of the bonds for accrued interest coupons which 
were left attached to the bonds, such sum should be 
deducted from the water bond fund and set apart to 
be applied to the payment of the coupons.” 
the funds or proceeds arising from a sale of munici- 
pal bonds should not be diverted from the purpose 
for which the issuance of the bonds was authorized,%* 
unless the diversion is authorized by a valid stat- 
ute,°® yet an improper use of the proceeds does not 
invalidate the bonds! or constitute a defense to the 
enforcement thereof by an innocent holder.? 
obligations incurred by the municipality upon re- 


While 


The 


ceipt of the proceeds of the bonds are essentially 


ing Gen. L. [1923] p 1964), proceeds 
of bonds issued by the council for 
the extension of an electric light 
plant come under the jurisdiction of 
the board of public. service commis- 
sioners only after the proceeds have 
been received and placed in the fund 
for the utility plant. Mines v. Del 
Valle, 257 P 530. 

95. See Williams v. Stockton, 195 
Cal. 743, 235 P 986 (apparently recog- 
nizing the rule). But see Peo. v. Da- 
kin, 43 Hun 382, 6 NYSt 328 (where 
the premium, in so far as it exceeded 
the amount which the city council 
was authorized to borrow for the 
board of education, was held to be- 
long to the municipality and not to 
the board of education). 

[a]. In Ohio, before the passage of 
Rey. St. § 1536-292, the premium ob- 
tained by the sale of bonds for muni- 
cipal improvements should go to re- 
duce the interest charged against 
property holders on their deferred 
assessment installments, and should 
not be applied to reduce the amount 
of such installments. Mudge sv. 
Evanston, 7 Oh. Cir. Ct. N. S. 197, 29 
Qh. Cir, Ct. 201. 

96. McArthur v. Cheboygan, 156 
Mich. 152, 120 NW 575. 

[a] Dlustration.—A city raising a 
fund, by the sale of bonds, for the 
acquisition of land for a park, can- 
not legally transfer any part of the 
fund to the general fund.’ McArthur 
v. Cheboygan, 156 Mich. 152, 120 NW 

5 


575. 

Transfer from one fund to another 
generally see supra § 4117. ; 

97. Owensboro Waterworks Co. v. 
Owensboro, 96 SW 867, 29 KyL 
1118. 

98. Conn.—Litchfield v. 
port, 103 Conn, 565, 131 A 560. 


Bridge- 


La.—Young v. Bossier City, 154 La. 
625, 98 S 45. 

Mo.—Thompson v. St. Louis, 253 
Sw 969. 


Tex.—Beaumont v. 
wright Land, etc., Co., (Civ. A.) 224 
SW 589; Simpson v. Nacogdoches, 
(Civ. A.) 152 SW 858. 

Wash.—Hayes v: Seattle, 120 Wash. 
372, 207 P’ 607. 

[a] For example, where the issu- 
ance of bonds for the construction of 
a system of waterworks for a village 
has been authorized, the proceeds 
eannot be used in laying a system 
of pipes and connecting them with 
the waterworks system of another 
municipality. Young v. Bossier City, 
154 La. 625, 98 S 45. 

[b] Statute construed—An am- 
biguous clause in a statute authoriz- 
ing a bond issue and the application 
of the avails thereof for the purpose 
of laying a permanent pavement on 
a designated base on certain named 
streets and “for the paving of such 
other streets with such pavement as 
the city engineer may recommend” 
has been construed, in connection 
with its context and the surrounding 


Matthew Cart- } 24 


those that rest upon the custodian of a trust 
fund ;? it is bound to see that the fund is ap- 
plied to the purposes for which it was created# 


circumstances, not to vest the en- 
gineer with discretion to determine 
the type of pavement to be laid on 
the additional streets selected by him 
nor to authorize the expenditure of 
the avails of the bond issue upon 
streets other than those named in the 
statute without laying the permanent 
pavement upon the base specifically 
described in the statute. Litchfield v. 
Bridsepart, 103 Conn. 565, 131 A 560, 


[c] Reservation of a right to 
modify details, without substantially 
changing the purposes’ specified, does 
not authorize the making of a radical 
change not dealing with details of the 
original plan but constituting a de- 
parture therefrom. Hayes v. Seattle, 
120 Wash, 372, 207 P 607. 

[d] There is’ no diversion, or at 
least no substantial diversion, of 
funds raised by a sale of bonds is- 
sued to erect and maintain a muni- 
cipal electric light plant where a 
part of the funds is appropriated for 
the installation of machinery in an 
auxiliary plant, which is a unit of 
the electric light plant, and it is 
intended to use the power generated 
at the auxiliary plant primarily for 
lighting purposes and to use for other 
purposes only so much thereof as is 


not needed for lighting. Neacy v. 
a eae 151 Wis, 504, 1839 NW 
99. 185 N. GC. 


Cabe v. Franklin, 
158, 116 SE 419. 

1. U. S.—Huron v. Second Ward 
Sav. Bank, 86 Fed. 272, 30 CCA 38, 
49 LRA 5384. . 

Tll.— Peo, v. Chicago Heights Ter- 
minal Transfer R. Co., 319 Ill. 389, 
391, 150 NE 262, 

N. C.—LeRoy v. Elizabeth City, 166 
N.C. 93, 81 SE 1072. 

Ss. C.—Summerville Public Works 
v. Dorchester Bank, 115 S. C. 183, 105 
SE 32. 

Tex.—Dwyer v. Hackworth, 57 Tex. 
5. 

“What was done by the municipal 
authorities with the proceeds of the 
bond issue can have no bearing on 
the determination of the question of 
the validity of the issue.” Peo. v. 
Chicago Heights Terminal Transfer 
R. Co., supra, 

2. See infra § 4243. 

3. Thompson v. St, Louis, 
253 SW 969. 

4 Thompson vy. St. Louis, supra. 

{a] Proper application of fund.— 
Where a city, under its charter, pro- 
vided by ordinance for the improve- 
ment of a street and for assessing 
two thirds of the cost on the abut- 
ting lots, and later by another or- 
dinance provided for raising a fund 
by. the sale. of bonds for improve- 
ment of the same street, it could 
apply the whole of such fund to the 
payment of its one third of the cost 


(Mo.) 


of the improvement. Bluefield v. 
ee 68) W.-W... 3.03). 69) SB 
48, ‘ 
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and to no ‘other purpose;> but that in general 
is the extent of its obligation;® it is not bound 
to complete the entire improvement for which the 
bonds were authorized,’ nor is it under any obli- 
gation to use immediately the full amount derived 
from the bond issue. Some statutes authorizing a 
municipal bond issue for several purposes do not 
‘declare what proportion of the proceeds of the bonds 
shall be applied to each specific purpose,® but leave 
the matter to the sound discretion of the city au- 
thorities.‘° It may be proper to deposit the proceeds 
of improvement bonds in a bank, but not to per- 
mit the purchaser of the bonds to retain the pro- 
ceeds,!? without security to the city,4* and pay them 
over to the city only as the work on the improvement 
progresses. <A statute, making a certificate of 
the auditor that the requisite funds are in the treas- 
ury a condition precedent to an ordinance or con- 
tract involving the expenditure of money,'® does 
not apply to an ordinance appropriating the money 
obtained from the sale of bonds to the purpose for 
which the bonds were sold.1® 

[§ 4193] 4. Form and Contents'’—a. In General. 
The form of bonds or debentures issued by a mu- 
nicipality is sometimes prescribed by statute.'® 
While bonds should comply with the statutory re- 
quirements as to their form,!® nevertheless the fail- 
ure to comply with mere directory provisions as to 
matters of form will not invalidate the bonds,?° nor 
will a mere misnomer of the municipality issuing 
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[§§ 4192-4195 


the bonds.2!— The conditions on which municipal 
bonds are authorized to be issued need not be ex- 
pressed in such bonds.?? Printed bonds duly exe- 
cuted and substituted for typewritten bonds are 
valid, if the typewritten bonds. were.?* Instruments 
which are notes in form and which recite that they 
are notes will not be treated as bonds.?4 

Date. Municipal bonds or debentures are properly 
dated as of the date of their actual issuance ;*° but 
they are not necessarily rendered invalid by a mis- 
take in their date?® or by the fact that they are 
antedated.?7 

[§ 4194] b. Denomination.28 Where a municipal- 
ity is authorized to issue bonds of a certain denomi- 
nation, bonds for a greater denomination cannot law- 
fully be issued.2® Some statutes providing for the 
issuance of municipal bonds confer on the council 
authority to fix the denomination of the bonds*?® 
within certain prescribed limitations.** 

[§ 4195] c. Provisions or Recitals as to Particular 
Matters*?—-(1) Authority To Issue. It is the right 
and duty of municipal officers to refer in issuing 


bonds to the authority under which they are act- | 


ing.88 The bonds should refer to the statutes which 
constitute their true basis.** However, a recital on 
the face of the bonds of a statute which does not 
grant authority to issue them is not fatal to their 
validity, where power to issue the bonds’ has been 
vested in the municipality by appropriate legisla- 
tion,** and it is not claimed that any condition prece- 


5.. See Supra text and note 98, 

6 Thompson y. St. Louis, (Mo.) 
253 SW 969. 

7. Thompson v. St. Louis, swpra. 

8. Litchfield v. Bridgeport, 103 
Conn. 565, 131 A 560. 

9.° See Gastonia v. Citizens’ Nat. 
Bank, 165 N. C. 507, 81 SE 755. 

10. Gastonia v. Citizens’ Nat. 
Bank, supra; Red Springs Hotel Co. 
:, Red Springs, 157 N. C. 137, 72 SE 

U 
{a] Validity.—That a statute au- 
thorizing a city to issue bonds for 
sewerage and waterworks leaves the 
division of the proceeds of the sale 
of the bonds between the two works 
to the discretion of the municipal au- 
thorities is not fatal to the validity 
of the bonds. Red Springs Hotel Co. 
se Red Springs, 157 N. C. 137, 72 SE 

37. 

11. Reed v, Athens, 146 Tenn, 168, 
240 SW 439. 

12. Reed v. Athens, 
Reed v. Athens, supra, 

Reed v. Athens, supra. 
See supra § 4087. 
Reed vy. Athens, 146 Tenn, 168, 
240 SW 439. 
17. Cross references: 
Conformity of bonds to: 
Petition see supra § 4166. 
Proposition approved by electors 
see supra § 4181. 
Instruments negotiable 

infra § 4212. 
Reformation of bonds see 

4222. 

18. See In re Edmonton By-Law, 
4 Terr. L. 450, 21 CanLTOccNotes 100. 

[a] Special act.—Where a special 
act authorizing the issuance of muni- 
cipal bonds contains provisions pre- 
scribing the form and conditions of 
such bonds, it supersedes the general 
statutory provisions on that subject, 
and is alone to be looked to in deter- 
mining the formal sufficiency of 
bonds issued thereunder. D’Hsterre 
v. New York, 104 Fed. 605, 44 CCA 


75. 

{b] Constitutionality of statute.— 
Improvement Bond Act of 1915, pre- 
scribing a form of bond, and specify- 
ing the manner of its payment, is not 
violative of Const. art 4 § 31, pro- 


supra. 


in form see 


infra § 


hibiting the legislature from pledg- 
ing the credit of any city as the 
bonds issued under the act are not 
the direct and primary obligation of 
the city. Stege v. Richmond, 194 
Cal. 305, 228 P 461. 

19. Keehn vy. Wooster, 13 Oh. Cir. 
Ct. 270, 7 Oh, Cir. Dec: 456 (funding 
or renewal bonds). 

20. D’Esterre v. New York, 104 
Fed. 605, 44 CCA 75 [certiorari den 
178 U. S. 613 mem, 20 SCt 1030 mem, 
44 L. ed. 1216 mem]. 

[a] Changes from form fixed by 
ordinance held not material.—New- 
bern v. Barnesville Nat. Bank, 234 
Fed. 209, 148 CCA 111, LRA1917B 


1019. 
21. Cornell Univ. v. Maumee, 68 
Fed. 418; Fosdick v. Perrysburg, 14 
(1) 


Oh. St. 472. 

[a] The rule is applicable 
where the word ‘‘town,’’ instead of 
“incorporated village,’ is used. Fos- 
dick v. Perrysburg, 14 Oh. St. 472. 
(2) The fact that a municipal cor- 
poration, although properly a city, 
issued bonds under the name of a 
village does not render the bonds 
invalid as against a bona fide pur- 
chaser, where the corporation has 


been previously recognized by the 
legislature as a village and has acted 


as such. Cornell Univ. vy. -Maumee, 
68 Fed. 418. : 
22. Mercy v. Ohio, 17 F. Cas. No. 


9,457 [aff 18 Wall. 553, 21 L. ed. 813]; 
State v. Columbia; 12 S. C. 870. 

23. Oswego City Sav. Bank vy. 
Union Free School Dist. No. 2 Bd. of 
Education, 70 App. Div. 538, 75 NYS 
417 [aff 174 N. Y. 515 mem, 66 NE 
1113 mem]. 

24. Tyler v. Jester, 97 Tex. 344, 

A.) 74 SW 


on 1058 [aff (Civ. 
25. Lexington v. Union Nat. Bank, 
75 Miss. 1, 22 § 291. 
26. State v. Madison, 7 Wis. 688. 
27. U. S—kKent vy. Dana, 100 Fed. 
56, 40 CCA 281; Dows v Elmwood, 34 
Fed, 114 Cwrit of error dism 136 U. Ss. 
651, 10 SCt 1074, 34 L. ed. 555]. 
Miss.— Lexington v. Union Nat, 
Bank, 75 Miss. 1, 22 S 291, 
Mo.—State v. Mackman, 273 Mo. 
670, 202 SW 7; Flagg v. Palmyra, 33 


Mo. 440. 

Nebr.—State v. Moore, 46 
590, oe NW 193, 50 AmSR 626. 

N. Y.—Solon v. Williamsburgh Sav, 
Bank, 35 Hun 1 [aff 114 N. Y. 122, 21 
NE 168]. 

Tex.—McCarthy v. 
(Civ, A.) 182 SW 1181; Moller v. 
oe Paes 23 Tex. Civ. Ay 693, 57 SW 


Ont.—Re Robertson, 4 OntWN 274, 
23 OntWR 325, 8 DomLR 149. 

[a] Authority Re ad by ordi- 
nance.—Bonds may be antedated when 
it is so provided by the ordinance 
authorizing their issue. Moller v. 
Cube ib 23 Tex. Civ. A. 693, 57 SW 

[b] Absence of injury.—The dat- 
ing of bonds prior to the time they 
were authorized is irregular but does 
not affect their validity where no in- 
jury has resulted therefrom. McCar- 
thy v. McElvaney, (Tex. Civ. A.) 182 
SW 1181. 

28. Cross references: 
Denomination of bonds exchanged for 

outstanding bonds see infra § 4219. 
Effect of submitting denomination of 

bonds to electors see supra § 4181. 

29. Milan v. Tennessee Cent. R. 
Co., 11 Lea (Tenn.) 329. 

30. Santa Barbara v. Davis, 6 Cal. 
A. 342,92 P 308. 

31. Santa Barbara y. Davis, supra 
(minimum limitation of one hundred 
dollars and maximum limitation of 
one thousand dollars). 

'32. Effect, as to purchaser, of ab- 
sence or presence of recitals see in- 
fra §§ 4244-4252. 

33. New Orleans v. Louisiana, 179 
U.S. 622, 21-SCt 2638, 45, leds $47. 

[a] Certificates.—It is sometimes 
required that a certificate shall be in- 
dorsed upon or annexed to bonds stat- 
ing that they are issued pursuant 
to, or in accordance with, law. State 
v. Babcock, 19 Nebr. 230, 27 NW 98; 
Lackawanna Iron, etce., Co, vy. Little 
Wolf, 38 Wis, 152. 

34, Livermore vy. Millville, 85 N. J. 
L. 655, 90 A 380. 

35. Fernald v. Gilman, 123 Fed. 
797 [aff 141 Fed. 941]; Beatrice Vv. 
Edminson, 117 Fed. 427, 54 CCA 601; 
D’Esterre v. New York, 104 Fed, 605, 


Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


McElvaney, 


§§ 4195-4197] 


dent to the issuance required by the statute under 
which they were in fact issued was omitted.?* Also, 
bonds referring to the proper statute are not ren- 
dered invalid by a mistake of a single word in the 
recital of the title of the statute’ or by a failure 
to state that the statute has been amended.?8 The 
ordinance under which the bonds are issued may,° 
and, under some statutes, must,*° be designated in 
the bonds. 

[§ 4196] (2) Name, Purpose, or Class. While 
bonds issued by municipal corporations should com- 
ply with statutory provisions that such bonds shall 
express on their face the purpose for which they 
were isstied,*! bear an appropriate name indicating 
the purpose ‘of their issuance,*? state on their face 
the class of indebtedness to which they belong,*® 
or, in the case of improvements, identify the im- 
provement, as by stating the name of the street or 
the name and number of the district,#* it has been 
held that the improper naming of bonds issued by 
a city does not invalidate them;** and bonds repre- 
senting a valid indebtedness are not rendered un- 
enforceable by their failure to recite the class of 
indebtedness to which they belong,** as required 
by statute.47 
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[§ 4197] (3) Interest Generally.*® In a few juris- 
dictions there are constitutional provisions prohibit- 
ing cities from issuing interest-bearing evidences of 
indebtedness,*® except for the purpose of securing 
funds to pay indebtedness existing at the time of 
the adoption of a constitutional amendment.®® In 
other jurisdictions, the rate of interest which mu- 
nicipal bonds may bear is sometimes expressly lim- 
ited by statute;>! but the fact that a charter pro- 
vision limits the interest to be paid on certain bonds 
therein authorized to be issued to a certain rate 
does not by implication deny the right to pay a 
higher rate of interest upon any othex, character 
of indebtedness.®2 While it has been held that, 
where a city is authorized to issue bonds bearing 
a certain rate of interest, bonds cannot lawfully be 
issued at an increased rate of interest,®* more fre- 
quently it has been held that, when bonds bear a 
greater rate of interest than that authorized, they 
are valid obligations for the principal and the au- 
thorized rate of interest.>4 The validity of munici- 
pal bonds will not be affected by the fact that they 
provide for interest at a lesser rate than that which 
they are authorized to bear.5> The rate of interest 
which municipal bonds or stock shall bear is some- 


44 CCA 75; Allen v. Davenport, 107 
Iowa 90, 77 NW 532; Starin v. Genoa, 
23 N. Y. 439. See Livermore y. Mill- 
ville, 85 N. J. L. 655, 659, 90 A 380 
(‘It may well be that if the bonds 
had been issued and were in the hands 
of bona fide holders, they would be 
enforceable though ostensibly based 
on the wrong statutes. Dill. Mun. 
Corp. (5th ed.), § 936. But where 
the form of the bond is attacked in 
limine, as in this case, the court 
should set it aside if illegal in itself, 
to the end that the bonds when is- 
sued should recite their true basis’’). 

[a] ‘Statute under which ordi- 
nance was passed.—City bonds are 
not invalidated by misrecitals therein 
respecting the particular act of as- 
sembly under which the ordinance 
authorizing the issuance of the bonds 
was passed. Allen y. Davenport, 107 
Iowa 90, 77 NW 532, 

36. D’Esterre v. New York, 104 
Fed. 605, 44 CCA 75, 

° 37.. Atchison Bd. of Education v. 
De Kay, 148 U. S. 591, 13 SCt 706, 37 
LL. ed. 573. 

38. Marr v. Southern California 
Gas Co., 198 Cal. 278, 245 P 178, 

39. Laredo v. Frishmuth,. (Tex. 
Civ. A.) 196 SW 190. 

40. Clapp v. Marice City, 111 Fed. 
103, 49 CCA 251; Kent v. Dana, 100 
Fed. 56, 40 CCA 281 (both cases deal- 
ing with Ohio statute); Heffner v. 
Toledo;,) 9, Oh. Cir, «Ct. Ny Sy :1,.29: Oh. 
Cir. Ct. 17 [aff 75 Oh. St. 413, 80 NE 
8]; Keehn v. Wooster, 13 Oh. Cir. Ct. 
270, 7 Oh, Cir, Dec. 456, 

41. Barnett v. Denison, 145 U. S. 
135, 12 SCt 819, 36 L..ed. 652; Clapp 
v. Marice City, 111 Fed. 103, 49 CCA 
251; U. S. Trust Co. v. Mineral Ridge, 
104 Fed. 851, 44 CCA 218; Kent v. 
Dana, 100 Fed. 56, 40 CCA 281; Keehn 
Vv. Wooster, 13 Oh. Cir, Ct. 276, 7 Oh. 
Cir. Dec. 456; Jefferson v. Marshall 
Nat. Bank, 18 Tex. Civ. A. 539, 46 
SW 97. 

[a] Reference to the ordinance 
authorizing the issuance of the bonds 
by date merely is not a compliance 
with a requirement that the bonds 
shall state the purpose for which 
issued. Barnett v. Denison, 145 U. S, 
135, 12 SCt 819, 36 L. ed. 652 

if Tb] Such a statute does not apply 
to notes given by a municipal cor- 
poration for money borrowed. Ohio 
Farmers’ Ins. Co. v. New Philadel- 
phia, 9 Oh. Dec. (Reprint) 793, 17 
CincLBul 250. 

42, Maxcy v. Oshkosh, 144 Wis. 
238, 128 NW 899, 11386, 31 LRANS 
787, : 

[a] Statute is sufficiently com- 


plied with where bonds issued by a 
city are headed ‘Manual Training 
School Bond of the City of Oshkosh, 
Wisconsin,’ and recite in the body 
thereof that they are issued to erect, 
construct, and maintain a manual 
school building in the city. Maxcy v. 
Oshkosh, 144 Wis. 238, 128 NW 899, 
1136, 31 LRANS 787. 

43. Gladstone v. Throop, 71 Fed. 
341, 18 CCA 61; Cadillac v. Woon- 
pogne’ Sav. Inst., 58 Fed, 935, 7 CCA 
74, 

[a] Refunding bonds.—Bonds pur- 
porting on their face to be “refund- 
ing bonds” sufficiently comply with 
the requirement. Cadillac v. Woon- 
Bogor Sav. Inst., 58 Fed, 935, 7 CCA 

44. Heffner v. Toledo, 75 Oh. St. 
413, 80 NE 8. 

[a] Application of statute.—Such 
a statute applies to bonds issued in 
anticipation of special assessments 
but not to bonds issued to pay the 
city’s part of the cost of the improve- 
ment. Heffner v. Toledo, 75 Oh, St. 
413, 431, 80 NE 8 (“There is reason 
why such requirement should be made 
respecting special assessments and 
none occurs respecting the part paid 
by the city. The special assess- 
ment is based upon the special bene- 
fits from the particular improvement 
to the property assessed, and can be 
applied to no other purpose, and it is 
important, therefore, that the bonds 
issued in anticipation of its collec- 
tion be identified, but the assessment 
to pay the city’s part of the cost of 
such improvements is a tax levied 
upon all the taxable property of the 
city, and while it may be applied only 
to. the purpose for which it was 
levied, yet it is not material so long 
as it is so used that the particular 
improvement be identified’). 

45. Detroit v. Engel, 207 Mich. 
106, 173. NW 547. 

46. Gladstone v. Throop, 71 Fed. 
S419 18 CCA-613 

47. See supra text and note 43. 

48. Interest: 
agen maturity of bonds see infra § 

4221. 


Increase of rate of iy sale of bonds 
below par see infra 4188, 
Payment of: 
From particular fund see infra § 
' 4223. 
Provision for: 
In bonds see infra §§ 4198-4200. 
Prior to issuance of bonds see 
supra § 4182. 
49. See constitytional provisions. 
[a] Application and operation of 
prohibition.—(1) A provision in a 


contract between a city and a water 
company that, if the city does not 
pay hydrant rentals when due, it 
shall pay interest on the deferred 
payments is not issuing interest- 
bearing evidences of indebtedness 
within the meaning of the prohibi- 
tion. Lackey v. Fayetteville Water 
Co., 80 Ark. 108, 128, 96 SW 622 (‘It 
is not to be presumed or assumed 
that the city will not meet its obli- 
gations when due’). (2) While a 
provision in notes for interest is 
void, it will be regarded as surplus- 
age and the notes themselves will 
not be held void. Forrest City v. 
Forrest City Bank, 116 Ark, 377, 172 
SW 1148. 

50. Cumnock vy, Little Rock, 168 
Ark. 777, 271 SW 466. 

51. See Red Springs Hotel Co. v. 
Red Springs, 157. N. C. 1387, 72 SE 
837; Lancaster vy. Lancaster First 
Nat. Bank, 80 S. C. 547, 61 SE 1025; 
Borner v. Prescott, 150 Wis, 197, 1386 
NW 552. 

[a] Matters not increasing rate.— 
(1) Where the rate of interest to be 
paid on bonds issued for the purpose 
of furnishing means for the erection 


of a power plant is otherwise within 


the maximum rate prescribed by 
statute, it is not increased by the fact 
that the proceeds of the bonds are to 
be placed in a bank and paid out as 
the work progresses. Carmichael v. 
Dothan, 211 Ala, 492, 100 S 643 (the 
purchaser of the bonds does not re- 
tain the use of a part of the pro- 
ceeds). (2) Also the rate of interest 
to be paid by the city is not increased 
by a provision for 4 sinking fund to 
be created not from the proceeds of 
a sale of the bonds, but from the 
revenue derived from the operation 
of the plant. Carmichael v, Dothan, 
supra. 

52. Brookes v. Oakland, 160 Cal. 
423, 117 P 483; Douglass v. Virginia 
City, 5 Nev. 147, 

53. Milan v. Tennessee Cent. R. 
Co., 11 Lea (Tenn.) 329. 

54. Lewis v. Clarendon, 15 F. Cas. 
Now 83320,...5: Dill: 329;. Quincy. v. 
Chapman, 25 Ill. 283; Quincy v. War- 
field, 25 Ill. 317, 79 AmD 330; Parkin- 
son v. Parker, 85 Pa, 313. 

55. Martinez v. Johnson, (Cal.) 
257 P 858; Hunter*v. Quin, 208 Ky. 
744, 748, 271 SW 1060 [quot Cyc]; 
Omaha Nat. Bank v. Omaha, 15 Nebr. 
333, 18 NW 638; Lancaster y. Lancas- 
ter First Nat. Bank, 80 S. C. 547, 61 
SE 1025; Cleveland v. Spartanburg, 
54S. C. 83, 31 SE 371. 

Interest at lower rate than author- 
ized by popular vote see supra § 4181. 
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times left to the discretion of the council,®* or is not 
restricted®’ by the statutes, and some authorities 
take the view that, under such statutes, where only 
part of the authorized issue has been actually issued, 
the remainder may be issued and negotiated at a 
different rate of interest,°® but other authorities take 
the view that there should be only one rate of in- 
terest for the entire issue.6® An objection to the 
rate of interest which bonds in aid of a railroad are 
to bear comes too. late after mandamus has been 
granted requiring the issuance and delivery of such 
bonds.®° ‘In some cases it is held that a person 
who has purchased, or has agreed to accept in pay- 
ment of the contract price for work done, bonds or 
debentures which, according to the terms of a statute 
or by-law, bear interest from a certain date is en- 
titled to the bonds or debentures with all interest 
coupons attached thereto, even though one or more 
of the coupons may have matured before the. deliv- 
ery of the bonds or debentures;*! but in other cases 
a conclusion to the contrary is reached.®? Municipal 
bonds issued for the purpose of retiring existing 
bonds cannot be made to bear interest from a date 
prior to that at which the old bonds fell due, where 
the municipality is without power to contract a 
new debt. 

Nature of interest ae a for. The interest pro- 
vided for in street improvement bonds and which 
runs from the date of the bonds is not a ect 
or a charge for delinquency,® but is ‘‘interest’’ i 
the true sense of the term,®® that is, it is Sait 
sation for the use or forbearance of money.®* 

[§ 4198] (4) Payment—(a) In General. Where, 
as a matter of law, the full faith and credit of a 
city are pledged for the payment of bonds, the fact 
that the bonds set forth a formal pledge to this 


56. Canadian Agency v. Tanner, 6 
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effect does not affect their validity.°® A munici-. 
pality is liable upon the coupons of municipal bonds, 
although such coupons themselves show no promise 
or undertaking on the part of the municipality, 
where by the express terms of the bonds the munici- 
pality is bound for their payment.*® Where the 
statute authorizing the issuance of municipal bonds 
is silent as to the terms and conditions upon which 
they shall be payable, such conditions as to pay- 
ment as are mutually assented to by the city and 
the person to whom the bonds are issued may be 
inserted in the bonds.7° Where an ordinance of a 
city authorizing a contract with a gas company and 
the issue to it of bonds of the municipality provides 
that such company shall ‘‘guarantee the said bonds 
and assume the payment of the principal thereof 
at maturity,’’ the indorsement on the bonds by the 
president of such company guaranteeing ‘‘the pay- 
ment of the principal and interest’’ is a compliance 
with the ordinance and contract as to the guaranty."* 
[§ 4199] (b) Time. A statute providing that mu- 
nicipal bonds issued for particular purposes shall 
mature or be payable at such time or times as the 
municipal authorities shall determine’? leaves the 
fixing of the maturity of the bonds to the discre- 
tion of the municipal authorities,’* as does also a 
statute which fixes no time for the running of the 
bonds.7* A constitutional or statutory provision 
that an issue of municipal bonds or debentures shall 
not extend beyond a certain number of years from. 
the date of issuance,”® or from the date of the tak- 
ing effect of the by-laws providing for their issu- 
ance,’® is a limitation upon the power to issue the 
bonds or debentures, and bonds or debentures having 
a longer time to run than that prescribed are void."* 
On the other hand, bonds running for a shorter pe- 


N. Y. 221, 32 NE 760. (2) A constitu- 


1, an 
a 


Sask, L. 152, 11 DomLR 472, 24 West 
- LR 71, 4 WestWkly 467. 

57. Radford v. Heth, 100 Va, 16, 
40 SE 99. 

58. Radford v. Heth, supra. 

59. Stanley v. Baltimore, 146 Md. 
277, 126 A 151, 130 A 181. 

60. Peo. v. Barnett, 91 Ill. 422. 

61. State Nat. Bank v. New Or- 
leans, 121 La. 269, 46 S 307; Montreal- 
Nord v. Quinlan, 64 Can. S. C. 283, 
[1923] 1 DomLR 409. 

62. State v. Sapulpa, 58 Okl. 550, 
160 P 489; State v. Seattle, 74 Wash. 
438, 133 P 1005 [reh den 77 Wash. 
699, 137 P 819, and writ of error dism 
tao §: 695, -385 SCt 208,59 LL. ed. 

63. Louisville Sinking Fund Comrs. 
v. Zimmerman, 101 Ky. 432, 41 SW 
428, 19 KyL 689. 

64. rh tis vi ‘Allan, °70 (Cal!) A. 
663, 2384 P 3 

65. Powell ah Allan, supra. 

66. Powell v. Allan, supra. 

67. Powell v. Allan, supra. 

Definition of “interest” generally 
see Interest § 1. 

68. Carlson v, Helena, 39 Mont. 82, 
102 P 39, 17 AnnCas 1233 

69. Nashville vy. Potomac Ins, Co,; 
2 Baxt. (Tenn.) 296. 

70. Chicago, etc., R. Co. v, Aurora, 
99 Til. 205. 

71. Jefferson City Gas Light Co. 
v. Clark, 95 'U. S. 644, 24 L. ed. 521. 

72, Black v. Fishburne, 84 8S. C. 
451, 66 SE 681, 19 AnnCas_ 1104 
(bonds for school purposes); Shorts 
v. Seattle, 95 Wash. 538, 164 P 241 
(special fund bonds payable solely 
from the earnings of a public util- 
ity); Shorts v. Seattle, 95 Wash. 531, 


164 P 239. 

73. Shorts v. Seattle,’ 95 Wash. 
538, 164 P 241; Shorts v. Seattle, 95 
Wash. 531, 164 P 239, 


[a] An inconsistent charter pro- 


the discretion vested in the council 
by a general state law applicable to 
the bonds in question. Shorts v. Se- 
attle, 95 Wash. 538, 164 P 241, 

74. Myer v. Muscatine, 1 Wall. (U. 
S.) 384, 17 L. ed. 564; Chicago, etc., 
R. Co. v. Aurora, 99 Ill. 205; English 
v. Smock, 34 Ind, 115, 7 AmR 215. 

75. U. S8.—Roberts v. Paducah, 95 
Fed, 62; Washington v. Coler, 51 Fed, 
362, 2 CCA 272. 

Ala.—Carmichael v. Dothan, 211 
Ala. 492, 100 S 643. 

Colo.—Sanborn v. Boulder, 74 Colo, 
358, 221 P 1077, 

Ga.—Wilkins v. 116 
Ga. 359, 42 SE 767. ‘ 

Kan.—Little River Tp. v. 
County, 65 Kan. 9, 68 P 1105. 

Minn.—Hoyt v, Martin, 47 Minn. 
278, 50 NW 180; McCormick v. West 
Duluth, 47 Minn. 272, 50 NW 128; 
ls v. Braden, 27 Minn. 490, 8 NW 


Miss.—Woodruff v. Okolona, 57 
Miss. 806. 

Mont.—Carlson v. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 1233. 

J.—Singer Mfg. Co. v. Elizabeth, 
43 N. J. Li’ 249, 

N. Y.—Rochester y. Quintard, 65 
Hun 460, 20 De i 396 [aff 136 N. Y. 
221, 32 NE 760]; Syracuse Sav. Bank 
v. Seneca Falls, 21 Hun 304 [aff 86 
Ne, 28871. 

S. C.—-Harby v. Jennings, 112 S. C. 
479, 101 SE 649, 

Va.—Radford v. Heth, 100 Va. 16, 
40 SE 99. 

[a] Application of particular 
limitations.—(1) Some constitutional 
limitations of the term of bonds for 
a particular purpose do not apply to 
bonds which do not increase the total 
indebtedness of the city beyond a 
prescribed percentage of the assessed 
valuation of the real property within 
the city. Rochester v. Quintard, 136 


Waynesboro, 


Reno 


tional provision limiting the term of 
bonds issued by a city or town does 
not apply to bonds which are obli- 
gations of a local improvement dis- 
trict, rather than of a city or town. 
Sanborn vy. Boulder, 74 Colo. 358, 221 
P 1077. (3) Some statutes prescribe 
two limitations, the longer being ap- 
plicable to bonds which bear interest 
not exceeding seven per cent and the 
shorter being applicable to bonds 
which bear eight per cent interest. 
Carmichael v. Dothan, 211 Ala. 492, 
100 S 648, (4) A general statute pre- 
scribing a maximum limit of the ma- 
turity of municipal bonds is repealed 
by implication, as to bonds issued for 
a particular purpose, by a statute re- 
lating to bonds for such purpose and 
containing no provision limiting the 
maturity of the bonds, where the lat- 
ter statute is a complete and com- 
prehensive act intended to allow a 
municipality to incur a bonded in- 
debtedness for the purpose specified 
free from all restraints and limita- 
tions except those imposed by the 
constitution. Harby v. Jennings, 112 
S. C. 479, 101 SE 649. 

76. Re Cooke, 18 Ont. 72; Re Arm- 
strong, 17 Ont. 766; Re Kerr, 8 Ont 
WR 451. 


77. U. S.—Barnum v. Okolona, 148 
U. S, 398, 13° SCt 638,987) L, ed. 495; 
Brenham v. German- American Bank, 
144 U. S. 173, 12 SCt 559, 36 L. ed. 390 
{rev 35 Fed. 185]; Norton v. Dyers- 
burg, a RSE 160, 8) SCtrwL 11 Ae 


L. ed. 

Ala.—Andalusia v. Baldwin, 208 
Ala. 19, 93 S 894. 

La.—New Orleans Second Munici- 
pality v. Morgan, 1 La, Ann. 111. 


Mich.—McMullen v. Person, 102 
Mich. 608, 61 NW 260. ; 
Minn.—Hoyt v. Martin, 47 Minn. 


278, 50 NW 130; McCormick v. West 
Duluth, 47 Minn. 272, 50 NW 128. 
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riod than the maximum prescribed by constitution 
or statute may be lawfully issued;7® and it: is held 
that the period prescribed by charter or statute 
may properly be computed from a date subsequent 
to the execution of the bonds, such as the date when 
the bonds commence to bear interest, where the in- 
terval is only a reasonable time for issuing and de- 
livering the bonds.?® Some statutes are construed 
to authorize a municipal corporation to issue bonds 
maturing beyond the life of the corporation as 
limited in its original charter.®° 

Acceleration of maturity. Some statutes provid- 
ing for the reservation of a right or,privilege to pay 
or redeem municipal bonds before they would other- 
wise mature are construed to be mandatory,*! but 
others are construed to confer an option for the 
benefit of the city’? which may be waived by it,%* 
and still others are construed to apply only to bonds 
bearing a higher rate of interest than that permitted 
by prior statutes. Where a reservation of a right 
to redeem conflicts with a statute, the reservation 
is void,®® but the bonds are not invalidated thereby.*® 
Although municipal bonds have on their face many 
years to run, nevertheless an indorsement upon each 
of them to the effect that, in case default is made 
in paying any of the interest coupons at maturity, 
then as a part of the contract the bond itself shall 
become due and payable, will be given effect, when- 
ever a default in paying interest according to any 
of the coupons occurs.°* 

Payment at one time or in installments. Munici- 
pal bonds or debentures may be made payable se- 
rially or in installments,8* and are sometimes re- 
quired by statute to be made so payable,*® but in the 
absence of such a requirement all of the bonds may 
be made payable at one time.®° Some statutes re- 
quiring payment in installments provide that not 


Miss.—Woodruff v. 
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80. Black v. Fishburne, 
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less than a certain proportion of the whole amount. 
shall’ be paid each year,®! while others provide that. 
not more than a prescribed proportion shall fall due 
in any one year,®? but it is held that a violation of 
the latter provision does not invalidate the bonds in 
the hands of a purchaser who was without means of 
ascertaining whether the municipal officers complied 
with the requirement.®* Under such statutes, the 
bonds must be made so payable that they will ma- 
ture in installments in each year following their 
issuance and during their term,®* and under some 
charters or statutes the amounts to be paid each 
year must be equal or uniform in amount, although 
it is immaterial whether the amount payable .each 
year is to be paid in one installment or in semi- 
annual installments,®® but under other statutes, leay- 
ing the determination of the part of the bonds 
which shall be payable each year to the legislative 
body of the’ municipality,®’ the annual payments 
need not be uniform in amount.%® 

Annual or semiannual payment of interest. 
Whether the interest on bonds shall be payable an- 
nually or semiannually is generally a matter to be 
determined by the officers authorized to issue them.?? 
If, however, the statute provides that the interest 
shall be payable annually, bonds with interest pay- 
able semiannually cannot be issued.t. Where the 
statute requires the interest to be made payable 
semiannually, the fact that the first installment 
of interest is, as a matter of convenience, made pay- 
able for a little less or a little more than six months 
will not invalidate the bonds.? 

[§ 4200] (c) Place.* Municipal bonds may,‘ and 
should,> be made payable at the place prescribed 
by law; but where a statute authorizing the issu- 
ance of such bonds does not designate the place at 
which they shall be made payable, the place of pay- 


84 S. C.} Geneva v. Fenwick, 159 App. Div. 621, 


Okolona, 57 
Miss. 806. 


And see Carlson v. Helena, 39 
Mont. 82, 102 P 39, 17 AnnCas 1233 
(dictum). y 

{a] ‘Time of payment fixed by 
chance.—An act providing for the is- 
suance of bonds to fund a municipal 
debt is rendered void by the provision 
for the payment of principal and in- 
terest on the bonds at a time to be 
determined by a lottery, rather than 
at the fixed time provided at the orig- 
inal issue of bonds. Louisiana v. 
Pilsbury, 105 U. S. 278, 26 L. ed. 1090. 

78. People’s Nat. Bank v. Ayer, 24 
Ind, A. 212, 56 NE 267; Flagg v. Pal- 
myra, 33 Mo. 440; McDougald v. 
Broken Bow, 71 Okl. 231, 176 P 959 
[expl State v. Millar, 21 Okl. 448, 96 
P 747]; Harby v. Jennings, 112 S. C. 
479, 101 SE 649. 

[a] Statutes construed.—(1) A 
statute providing that assessments 
for sewers “may” be made to run for 
twenty years, and the bonds issued 
to anticipate them “may” be issued 
and made payable during a period of 
twenty years, uses the word ‘‘may” 
in its ordinary meaning and vests a 
discretion in the common council to 
make the assessments for building 
sewers, and the bonds issued in an- 
ticipation thereof run for a less pe- 
riod than twerty years. People’s 
Nat. Bank v. Ayer, 24 Ind. A. 212, 56 
NE 267. (2) An act authorizing a 
city to issue bonds payable in twenty 
years gives authority to make them 
payable twenty years from the date 
of the act, although this is less than 
twenty years from the date of the 
bonds. Luling v. Racine, 15 F. Cas. 
No. 8,603, 1 Biss. 314. 

79, Elmwood y. Dows, 136 U. S. 
651, 10 SCt 1074, 34 L. ed. 555 [aff 
34 Fed. 114]; South St. Paul v. Lam- 
precht Bros. Co., 88 Fed. 449, 31 CCA 
585. : 


451, 66 SE 681, 19 AnnCas 1104. 

81. Carlson v. Helena, 39 Mont. 82, 
102 P 39, 17 AnnCas 1233 (giving con- 
sideration to another statutory provi- 
sion requiring redemption after the 
sinking fund has reached a certain 
amount), 

82. State v. Gordon, 217 Mo. 103, 
116 SW 1099. 

83. State v. Gordon, supra. 

8&4. State v. Kansas City, 110 Kan. 
603, 204 P 690 (deeming the statute 
in question to be designed merely 
to meet a temporary financial situa- 
tion by authorizing bonds bearing a 
higher rate of interest which might 
be taken up when conditions im- 
proved). 

85. Pontotoc v. Fulton, 79 Miss. 
511, 31.8 102. y 

86. Pontotoc v. Fulton, ee 

87. Griffin v. Macon City Bank, 58 
Ga. 584. 

88. Lucas v. Barringer, 120 S. C. 
68, 112 SE 746; Borner v. Prescott, 
150 Wis. 197, 186 NW 552, 

89. Calistoga v. Adams, 36 Cal. A. 
486, 172 P 624; Geneva v. Fenwick, 
159 App. Div. 621, 145 NYS 884; An- 
derson v. Potsdam, 122 Misc. 437, 203 
NYS 20; In re Edmonton By-Law, 4 
Terr. L. 450, 21 CanLTOccNotes 100. 

90. Borner v. Prescott, 150 Wis. 
197, 136 NW 552. 

91. San Diego v. Potter, 153 Cal. 
288, 95 P 146; Calistoga v. Adams, 36 
Cal. A. 486, 172 P 624. 

92. Syracuse Sav. Bank v. Seneca 
Falls, 21 Hun 304 [aff 86 N. Y. 371]. 

93. Hoag v. Greenwich, 133 N. Y. 
152, 30 NE 842; Brownell v. Green- 
wich, 114 N. Y, 518, 22 NE 24, 4 LRA 
685. 

94. Geneva v. Fenwick, 159 App. 
Div. 621, 145 NYS 884. 

[a] The postponement of the first 
payment a number of years after the 
issuance of the bonds is invalid. 


145 NYS 884. 

95. Geneva v. Fenwick, supra 
(charter provision); Anderson v. 
Potsdam, 122 Misc. 437, 203 NYS 20 
(statute relating to village bonds for 
particular purposes). : 

96. Anderson vy. Potsdam, supra. 

97. San Diego v. Potter, 153 Cal. 
288, 95 P 146. 

[a] Sufficiency of determination. 
—An ordinance providing for. one 
hundred and nineteen bonds and for 
the payment of three each year in 
the order: of their numbering, com- 


| mencing with the smallest numbered 


bond, does not impose upon the min- 
isterial officers preparing the bonds 
a duty impossible of performance, as, 
properly construed, the ordinance 
means that one hundred and nineteen 
bonds shall be so prepared that com- 
mencing with the smallest numbered 
bond three shall become due and pay- 
able each year, leaving two to become 
due and payable the last or fortieth 
year. San Diego v. Potter, 153 Cal. 
288, 95 P 146. 

98. Calistoga v. Adams, 86 Cal. A. 
486, 172 P 624, 

99. Derby v. Modesto, 104 Cal. 515, 
38 P 900; Maddox vy. Graham, 2 Metc. 
(Ky.) 56; Lancaster v. Lancaster 
First Nat. Bank, 80 S. C. 547, 61 SE 
1025; Borner v. Prescott, 150 Wis. 
197, 1386 NW 562. 

Time of payment of interest on 
county bonds see Counties § 335. 

1. English v. Smock, 34 Ind. 115, 
7 AmR 215. 

2. Lyons v. Lyons Nat. Bank, 8 
Fed. 369, 19 Blatchf. 279. 

3. Place of payment generally see ' 
infra § 4220. 

4. Cairo v. Zane, 149 U. S. 122, 13 
SCt 803, 87 L. ed. 673. 

5. Los Angeles v. Teed, 112 Cal. 319, 
44 P 580; Middleton v. St. Augustine, 
42 Pla, 287, 29 S421, 89 AmSR 227. 
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ment is within the discretion of the municipal offi- 
cers whose duty-it is to issue them.® 
municipality possesses express power to make the 
principal of, and interest on, its bonds payable at 
a place outside the state,’ and it is generally held 
that, in the absence of express authority or restric- 
tion, it has implied power to do so.® 
risdictions, it is held that a municipality has no 
implied power to makes its bonds payable at any 
place other than its treasury,® and that a provision 
in bonds for their payment at another place is 
void,!® but they also hold that the invalidity of the 
provision does not render the bonds void."* 

General power to issue 
municipal bonds carries with it, in the absence of 
legislative restrictions, the implied or incidental 
power to make them payable generally, that is, in 
currency which is constitutionally a legal tender,” 
or payable in a particular coin which constitutes the 
legal and commercial standard by which the value 
of other kinds of currency is measured.'? 
in a few jurisdictions wherein the opposite view is 


[§ 4201] (d) Medium. 


6. Myer v. Muscatine, 1 Wall. (U. 
S.) 384, 17 L. ed. 564; Maddox v. 
Graham, 2 Metc. (Ky.) 56. 

7. See Lasseter v. State, 67 Fla. 
240, 64 S 847. 

8 U. S—Myer v. 
Wall. 384, 17 L. ed. 564. 

Ky.—Maddox v. Graham, 2 Mete. 56. 

Miss.—Vicksburg v. Lombard, 51 
Miss. 111. 

S. C.—Lancaster v. Lancaster First 
Nat. Bank, 80 S. C. 547, 61 SE 1025. 

Tex.—Austin v. Gulf, etc, R. Co., 
45 Tex. 234. 

9. Sherlock v. Winnetka, 68 Ill. 
530; Pekin v. Reynolds, 31 Ill. 529, 83 


Muscatine, 1 


AmD 244. 

10. Sherlock y. Winnetka, 68 Ill. 
530. 

11. Enfield v. Jordan, 119 U. S. 


680, 7 SCt 358, 30 L. ed. 523 (Illinois 
rule); Mygatt v. Green Bay, 17 F. 
Cas. No. 9,998, 1 Biss. 292 (Wisconsin 


case); Sherlock v. Winnetka, 68 III. 
530. 
12. 


Judson v. Bessemer, 87 Ala. 
240, 6 S 267, 4 LRA 742. ics 

13. Judson v. Bessemer, supra. 

14. Cincinnati v. Anderson, 10 Oh. 
Cir. Ct. 265, 6 Oh. Cir. Dec, 594; Bur- 
nett v. Maloney, 97 Tenn, 697, 37 SW 
689, 34 LRA 541. 

15. U. S.—Moore v. Walla Walla, 
60 Fed. 961. 

Ala.—Judson v. Bessemer, 87 Ala. 
240, 6 S 267, 4 LRA 742. 

Cal.—Murphy v. San Luis Obispo, 
119 Cal, 624, 51 P 1085, 39 LRA 444. 

VYla.—Yassater v. State, 67 Fla. 240, 
64 S 847. 

Ky.—Farson v. Louisville Sinking 
Fund ‘Comrs,,; 97 Ky. 119, 30\SW 17; 
16 KyL 856. 

Mont.—Carlson v. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 1233. 

N. Y.—Ghiglione vy. Marsh, 23 App. 
Div. 61, 48 NYS 604. 

S. C—Wood v. Ross, 85 S. C. 309, 
67 SE 449; Ross v. Lipscomb, 83 §S. C. 
136, 65 SE 451, 137 AmSR 794. 

Tex.—Winston v. Ft. Worth, (Civ. 
A.) 47 SW 740. 

Wash.—Kenyon  y, 17 
Wash. 57, 48 P 783. 

16. Cross references: 

Mandamus to compel issuance see 

Mandamus §§ 384, 387, 389, 392. 
Presumptions of proper issuance and 

delivery see infra § 4267. 

17. Gardner v. Kay County School 
Dist. 87, 34 Okl. 716, 126 P 1018. 

18. Gardner v. Kay County School 
Dist. 87, supra. 

‘{a] Execution held _ sufficient. — 
Wiley v. Minneapolis Bd. of Educa- 
tion, 11 Minn. 371; Neely v. Yorkville, 


Spokane, 


10.85 ‘Cee 48. 
19. Albuquerque v. Water Supply 
Co., 24 N. M. 368, 174 P 217, 5 ALR 
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Sometimes a 


a. In General. 
In a few ju- 


Except 


519. 

20. Perkins County v. Graff, 114 
Fed. 441, 52 CCA 243 [certiorari den 
187 U. S. 642 mem, 23 SCt 843 mem, 
47 L. ed. 346 mem]; Brownell v. 
Greenwich, 114 N. Y. 518, 22 NE 24, 
4 LRA 685; Austin v. Valle, (Tex. 
Civ. A.) 71 SW 414. 

21. U.S.—Perkins County v. Graff, 
114 Fed. 441, 52 CCA 243. 

Nebr.—Chicago, ete, R. Co. v. 
Dundy County, 3 Nebr. (Unoff.) 391, 
91 NW 554, 

N. Y.—Brownell v. Greenwich, 114 
N. Y. 518, 22 NE 24, 4 LRA 685. 

Tex.—Austin v. Valle, (Civ. A.) 71 
Sw 414. 

Ont.—Bogart v. King, 1 Ont. L. 496, 
21 CanLTOccNotes 299 [rev 32 Ont. 
135, 20 CanLTOccNotes 384]. 

22. Chicago, etce., R. Co. v. Dundy 
County, 3 Nebr. (Unoff.) 391, 91 NW 
554; Bogart v. King, 1 Ont. L. 496, 
21 CanLTOccNotes 229 [rev 32 Ont. 
135, 20 CanLTOceNotes 384]. . 

23. U.S.—yYoung v. Clarendon Tp., 
es WU. S47 840; 1 0nSCtr 107; 33)dused: 

Cal.—Venice v. Lawrence, 24 Cal. 
A. 350, 141 P 406. 

N. Y.—Brownell v. Greenwich, 114 
N. Y. 518, 22 NE 24, 4 LRA 685. 

W. Va.—Satterlee v. Strider, 31 W. 
Va. -781, 8 SE 552. 

Ont.—Bogart v. King, 1 Ont. L. 496, 
21 CanLTOccNotes 229 [rev 32 Ont. 
135, 20 CanLTOceNotes 384]. 

[a] The bonds bear interest only 
from the date of delivery. Venice vy. 
Lawrence, 24 Cal. A, 350, 141 P 406 
(so stating, but also stating that ‘it 
appears that the bond in question is 
sold at par and accrued interest’). 

24 Scipio v. Wright, 171 U. S. 665, 
25 L. ed. 1037; Moller v. Galveston, 28 
Tex. Civ. A. 6938, 57 SW 1116. 

[a] Thus (1) the fact that munici- 
pal bonds were not issued until 
nearly two years after the passage of 
an ordinance making provision for 
their payment does not invalidate 
them. Moller v. Galveston, 23 Tex. 
Civ, A. 6938, 57 SW 1116. (2) Where 
a subscription to a railroad has been 
authorized by the assent of the num- 
ber of taxable residents appearing 
upon the last assessment roll re- 
quired by statute, bonds issued for 
such subscription are not invalid be- 
cause not issued until after the as- 
sessment roll for the next year is by 
law required to be completed. Scipio 
le 101, U.S. 665;, 25) Lived. 

Time for issuance after election see 
supra § 4181. 

25. U. S.—Coler v, Cleburne, 131 
U. S. 162, 9 SCt 720, 38 L. ed. 146; 
Bissell v. Spring Valley Tp., 110 U. S. 


[§§ 4200-4203 


taken,* it is held that, in the absence of legisla- 
tion to the contrary, municipal bonds may be made 
payable in gold coin of the United States, of the 
present standard weight and fineness.'® 

[§ 4202] 5. Execution, Issuance, and Delivery'®— 
It is within the power of a state to 
prescribe the form of execution of municipal 
bonds,!7 and, if not executed in the manner pre- 
seribed, they impose no liability.7® 
of muni¢ipal bonds may precede their sale and de- 
livery,!® and the bonds are issued, not when they 
are executed,?° but when they are delivered,” that 
is, when the possession and control thereof pass 
from the municipality to the donee or purchaser 
or some person in whose hands they become a claim 
or charge against the municipality ;?? even though 
executed, the bonds do not become operative and 
obligatory unless and until they are delivered.?* 
Particular bonds have been held not invalidated by 
delay in their issuance.** 

[§ 4203] b. By Particular Officers. 
bonds may, and should, be executed,?® issued,?* and 


The execution 


Municipal 


162, 3 SCt 555, 28 L. ed. 105; Aroma 
v. State Auditor, 15 Fed. 843; Currie 
v. Lewiston, 15 Fed. 377, 21 Blatchf. 
Aan Burleigh v. Rochester, 5 Fed. 


6 
Cal.—Oxnard v. Bellah, 21 Cal. A. 
33,13 06P) TOL, 
Ga.—Dent v. Cook, 45 Ga. 3238. 
La.—Lisso v. Red River Parish, 29 


La. Ann. 590. 
Miss.—Lexington v. Union Nat. 
Bank, 75 Miss. 1, 22 S 291. 
Mo.—State v. Weinrich, 291 Mo. 


461, 236 SW 872. : 

Nebr.—State v. Roggen, 22 Nebr. 
118, 34 NW 108; State v. Babcock, 19 
Nebr. 223, 27 NW 94. 

N. Y.—Peo. v. Ingersoll, 58 N. Y. 1, 
17 AmR 178. 

Tex.—Polly v. Hopkins, 74 Tex. 
145, 11 SW 1084. 

[a] City clerk cannot properly re- 
fuse to sign municipal bonds because 
they differ from the bonds described 
in the preliminary ordinances in re- 
spect of matters not necessary to be 
included in such ordinances. Oxnard 
v. Bellah, 21 Cal. A. 33, 130 P 701. 

[b] City treasurer is not justified 
in refusing to sign valid municipal 
bonds on the ground that: (1) The 
tax to pay the bonds is illegal. State 
v. Weinrich, 291 Mo. 461, 472, 236 
SW 872. (2) The board of trustees 
may violate their duty by selling the 
bonds for less than par. Venice vy. 
Lawrence, 24 Cal. A. 350, 141 P 406. 
(3) The city and purchaser may at- 
tempt to close the transaction in a 
way which will render the bonds in- 
valid. State v. Weinrich, supra. (4) 
“The law, as a part of the bonds, may 
require a construction of them which 
somewhat modifies the language used 
in them.”. State v. Weinrich, supra. 

[c] Signature lithographed.—The 
fact that railroad aid bonds have the 
signature of the clerk of the council 
lithographed thereon does not render 
them invalid. Lexington v. Union 
Nat. Bank, 75 Miss. 1, 22.S 291. 

[d] Execution by majority of of- 
ficers held sufficient.—North Benning- 
ton First Nat. Bank y. Arlington, 9 
F. Cas. No. 4,806, 16 Blatchf. 57. : 

26. Ark.—Meyer v. Ring, 162 Ark. 
9, 257 SW 388. 

Ky.—Frantz v. Jacob, 88 Ky. 525,. 
11 SW 654, 11 KyL 55; Maddox vy. 
Graham, 2 Metc. 56, : 

Mich.—Detroit Parks, ete., Comrs. 
v. Rush, 84 Mich. 154, 47 NW 676. 

N. Y.—dAlvord v. Syracuse . Sav. 
Bank, 98 N. Y. 599 [aff 34 Hun 143]; 
Peo. v. White Plains, 93 App. Div. 
599, 88 NYS 506. 

Oh.—Hafer v. Cincinnati, 11 Oh. 
Dec. (Reprint) 625, 28 CincLBul 131. 

Okl.—Gardner_ v. Kay County 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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delivered?’ by, or with the authority of, the officers 
designated by statute. However, some statutes des- 
ignating the officers to sign the bonds have been 
held to be directory only,?8 and, in the absence of a 
mandatory statutory direction, the bonds may be 
signed by any of the officers of the municipality who 
have been appointed or designated for that purpose 
by the governing board of the municipality?® or the 


body having power to issue the bonds.?° The bonds. 


may, and should, be signed by persons who are in 
office at the time of execution,*! even though they 
are not in office at the time of the sale and delivery 
of the bonds,*? and even though, according to some,?* 
although not other, authorities, they were not in 
office, at the time stated in the bonds as the date 
of issuance. In the signing and delivery to a pur- 
chaser of municipal bonds, the acts of officers de 
facto are, as to third persons, equally as binding on 
a municipality as though they had been officers 
de jure.®> 

Coupons. The signing of coupons by only one 
officer is not fatal where the bonds to which the 
coupons are annexed are properly signed and sealed 
by the municipal officers** or contain a statement 
that the officers have caused one of their number 
to sign the coupons.37 


MUNICIPAL CORPORATIONS 
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Stock. Limited power to issue stock is sometimes 
conferred upon the mayor and council of a city.*® 

Notes. A municipal corporation can issue its 
notes only by the hand of one or more duly author- 
ized agents.°° The mayor empowered by the board 
of aldermen to execute a note exceeds his authority 
by executing a bond.4® Some statutes designate 
the officers by whom the notes of a municipality 
shall be signed and countersigned.** 

[§ 4204] c. Seal.42 It is held by some,** although 
not all,** authorities that municipal bonds are not 
necessarily invalidated by the fact that they are 
not under seal. Municipal bonds are not invalidated 
because after their issue a stranger affixes to them 
wafer seals opposite the names of the officers who 
signed them but neglected to affix their seals as 
required by law.*® 

[§ 4205] 6. Registration.4¢ Some statutes provide 
for the registration of municipal bonds by a speci- 
fied officer,*7 such as the state auditor.4® Where a 
statute expressly provides that bonds must be reg- 
istered and certified as such before they shall ob- 
tain validity or be negotiated, a compliance with 
the statute is essential to the validity of the bonds ;*° 
but if it merely provides that they shall be regis- 
tered and does not provide that they shall not be 


School Dist. 87, 34 Okl. 
1018. 


716, 


185 P 516, 


Tenn.—Weil v. Newbern, 126 Tenn. 
223, 148 SW 680, LRA1915A 1009, Ann 


Cas1913E 25. 
Wyo.—Diefenderfer v, 
ais 387, 80 Pr 667. 
a 


State, 13 


(1) The council. 
GPO 2241 (1350P> 51697897. 


men. Weil v. Newbern, 
Casi913E 25; 
13 Wyo. 387, 80 P 667. 
and comptroller. 
154 N. Y. 381, 48 NE 8138. 
board of administration. 


28 CincLBul 131.. 
commissioners of a local 
ment district. Meyer v. Ring, 
Ark.,9, 257 SW 388. 


utilities commission. Wheeler v. 


Denver, 231 Fed. 8, 145 CCA 196 [app 


dism 245 U. 8S. 626 mem, 38 SCt 10 
mem, 62 L. ed. 518 mem]. 
missioners appointed by a_ board, 
court, or judge. 
rison,- 133 )U;2 8, 523;.-10/-SCt 333, +33 
L. ed. 766; Alvord v. Syracuse Sav. 
Bank, 98 N. Y. 599; Mitchell  v. 
Strough, 35 Hun 


judge to issue bonds have a right to 
issue them notwithstanding the pend- 


ency of a proceeding to review the 


judge’s decision, there being no in- 
junction). 
{b] Limited power.—The power of 


commissioners appointed by a judge 


to issue bonds is strictly limited by 
the statutes which authorize their ap- 
pointment. Joslyn v. Dow, 19 Hun 
(N. Y.) 494. 

27. New Orleans v, Southern Bank, 
31 La. Ann. 560; Portsmouth Sav. 
Bank v. Ashley, 91 Mich. 670, 52 NW 
74, 30 AmSR 511. 

[a] Rule applied.—(1) The deliv- 
ery of bonds by an officer authorized 
to sign but not to deliver them cen- 
fers upon the holder no right to en- 
force their payment. Portsmouth 
Sav. Bank vy. Ashley, 91 Mich. 670, 52 
NW 74, 30 AmSR 511. (2) Under an 
act authorizing a city to issue fund- 
ing bonds to be deposited with its 
fiscal agent who is required. by the 
act to give such bonds at par to the 
creditors mentioned in a statement of 


pA 
gta Der oa v. Albee, 67 Or. 221, 
NS 


Particular officers or bodies.— 
Particular statutes variously author- 
ize or require bonds to be issued by: 
Maddox vy. Graham, 
2 Mete. (Ky.) 56; Portland v. Albee, 
(2) The 
mayor and council or board of alder- 
126 Tenn. 
223, 148 SW 680, LRA1915A 1009, Ann 
Diefenderfer v. State, 
(3) The mayor 
Peo. v. Gravesend, 
(4) A 
Hafer v. 
Cincinnati, 11 Oh. Dec. (Reprint) 625, 
(5) A board of 
improve- 
162 
(6) A public 


(7) Com- 
Bernards Tp. v. Mor- 


(N. Y.) 83 (com- 
missioners appointed by the county 


debts, to be prepared by the city 
comptroller, a bank acting as the 
city’s fiscal agent has no power to go 
behind such statement and refuse to 
deliver bonds in payment of debts 
embraced therein. New Orleans v. 
Southern Bank, 31 La. Ann. 560. 

28. Statesville Bank vy. Statesville, 
84ND C71 69555 

29. German Ins. Co. v. Manning, 
78 Fed. 900. 5 

30. Weil v. Newbern, 126 Tenn. 
223, 148 SW 680, LRA1915A 1009, Ann 
Cas1913B 25. 

31. U. S.—Coler v. Cleburne, 131 
U, S. 162, 9 SCt 720, 33 L. ed. 146. 
Ariz.—Gage v.,McCord, 5 Ariz. 227, 


bt P97, 
Cal.—Palo Verde Irr. Dist. v. 
Warmington, 195 Cal. 16, 231 P 40. 


N. M.—Albuquerque v, Water Sup- 
ply.Coy, 24 N. Ms. 368, 174 PB. 217,25 
ALR 519. 

Tex.—Texas Water, etc., Co. v. Cle- 
burne, 1 Tex. Civ. A. 580, 21 SW 393. 

Wash.—yYesler v. Seattle, 1 Wash. 
308,25 P 1014. 

[a] Officer whose term has ex- 
pired.—Under a statute authorizing a 
city to issue bonds, and providing 
that the bonds shall be signed by the 
mayor of such city, the city council 
has no power after the term of the 
mayor has expired to authorize him 
to sign bonds as of a date during 
his term of office. Coler vy. Cleburne, 


Lee Si Lobe awe ch acco o die eds 
146. ‘ 
[b] Reversal of order of appoint- 


ment.—Where’ an order appointing 
commissioners to issue bonds is re- 
versed in a proceeding whereof, be- 
fore they were issued, the commis- 
sioners and the railroad company in 
aid of which they were issued had 
notice, as between the town and the 
commissioners the bonds are invalid. 
Stewart v. Lansing, 104 U. S, 505, 26 
L. ed. 866. 

82. Gage v. McCord, 5 Ariz. 227, 
51 P 977; Albuquerque v. Water Sup- 
ply ©o., .24 N. M.. 3868, 174 P 217.5 
ALR 519. 

33. Yesler v. Seattle, 1 Wash. 308, 
25 P 1014, 

34. Lehman v. San Diego, 83 Fed. 
669, 27 CCA 668. 

35. Waite v. Santa Cruz, 89 Fed. 
619 [aff 98 Fed. 387, 39 CCA 106 (rev 
on other grounds 184 U.S. 302, 22 SCt 
327, 46 L. ed. 552)]; National L. Ins. 
Co. v. Board of Education, 62 Fed. 
778, 10 CCA 637. 

De facto officers generally see su- 
pra §§ 10538, 1054 in 43 C, J. 

36. Thayer v. Montgomery County, 


23 F. Cas. No. 13,870, 3 Dill. 389 [aff 
94°U. S. 631, 24 L. ed. 133]. 

37. Phelps v. Lewiston, 19 F. Cas. 
No. 11,076, 15 Blatchf. 131. 

38. Stanley v. Baltimore, 146 Md. 
277, 126 A 151, 130 A 181. 

39. Argyle v. Eastern Trust, etc., 
Co., 125 Me. 370, 184 A 164. 

40. Little Rock v. State Bank, 8 
Ark, 227. 

41. See statutory provisions. 

[a]. Thus in Massachusetts it is 
provided by statute that the notes of 
a city or town (1) shall be signed by 
its treasurer (Capital Sav. Bank, 
etc., Co. v. Framingham, 246 Fed. 553, 
158 CCA 523 [certiorari den 246 U. S. 
662 mem, 38 SCt 332 mem, 62 L. ed. 
927 mem]; Brown v. Newburyport, 
209 Mass. 259, 95 NE 504, AnnCas 
1912B 495) (2) and countersigned, in 
the case of a city, by the mayor 
(Capital Sav. Bank, ete., Co. v. Fram- 
ingham, supra; Brown v. Newbury- 
port, supra), (3) or, in the case of a 
town, by a majority of the selectmen 
(Capital Sav. Bank, etc., Co. v. Fram- 
ingham, supra). 4 

42. Effect of recital as to seal see 
infra § 4252. 

43. Draper v. Springport, 104 U.S. 
501, 26 L. ed. 812; San Antonio v. Me- 
haffy, 96 U. S. 312, 24 L. ed. 816; Lane 
v. Embden, 72 Me. 354; Augusta Bank 
v. Augusta, 49 Me..507; Peo. v. Mead, 
24 N. Y. 114; Solon v. Williamsburgh 
Sav. Bank, 35 Hun (N, Y.) 1; Gould 
v. Venice, 29 Barb. 442 [rev on other 
grounds 23 N. Y. 439]. Contra Avery 
v. Springport, 2 F. Cas. No. 676, 14 
Blatchf. 272. 

44. San Antonio v. Gould, 34 Tex. 
49. Contra Thornberg v. Tyler, 16 
Tex. Civ. A. 4389, 48 SW 1054. 

45. Armfield v. Solon, 19 NYS 44 
[mod on other grounds 136 N. Y. 663 
mem, 32 NE 1063 mem]. 

46. Cross references: : 
Certificate of registration as afford- 

ing protection to bona _ fide pur- 

chaser see infra § 4253, 

Effect of registration on negotiabil- 

ity see infra § 4212. 

47. See Coler v. Cleburne, 131 U. S. 
162, 9 SCt 720, 38 L. ed.:-146; Prairie 
v. Lloyd, 97 Il. 179; Peo. v. Lippin- 
ecott, 81 Ill. 193; Vicksburg v. Lom- 
bard, 51 Miss. 111; State v. Alexander, 
14 Nebr. 280, 15 NW 365. 

48. See State v. Hackman, 274 Mo. 
551, 203 SW 960, 

[a] Statutes apply to railroad aid 
bonds.—Garden City, ete., R. Co, v. 
Nation, 82 Kan, 845, 108 P 102. 

49. Anthony v. Jasper County, 101 
U. S. 6938, 25 L. ed. 1005. 
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valid until registered, the statute will be construed 
as directory®® and a failure to register will not 
invalidate the bonds,®' although all bonds issued 
as registered bonds, notwithstanding the registra- 
tion is not a condition precedent to their validity, 
ought to be registered.5? Where bonds have been 
duly certified as registered by the proper officer, 
the fact that he failed to make a record of such 
registration in his office will not destroy their valid- 
ity.°> When bonds are presented to the proper offi- 
eer for registration, he is authorized and required, 
before registering or refusing to register, to ascer- 
tain whether the bonds were issued in compliance 
with law®* and whether the signatures of the officers 
thereto are genuine;°> but he does not exercise ju- 
dicial funetions;°® it is his duty to register the 
bonds upon a prima facie showing that they have 
been issued in compliance with the conditions pre- 
scribed by law;°? and he is not relieved of the 
discharge of this duty by mere delay or nonaction 
of the municipality in issuing and negotiating bonds 
after authorization by an election,®* or by a failure 
to show or prove matters antedating the judgments 
to refund which the bonds are issued,®® or, in the 
ease of railroad aid bonds, by a failure to prove 
that the purposes of the aid have been accom- 
plished.*° In some eases it is provided by statute 
that bonds shall not be entitled to registration unless 
the question of creating the indebtedness was sub- 
mitted to the voters of the municipality at an. elec- 
tion,®? or that, when presented for registration, any 
interest coupons shall be detached which will mature 
before the first tax levied to pay the same will be- 
come due and collectable,®? or that after registra- 
tion the auditor shall notify the authorities issuing 
the bonds of the fact of such registration.®* The 
certificate of the municipal officer required by stat- 
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ute as to a compliance with the conditions entitling 
the bonds to registration need not be positive,** but 
may be sworn, to upon the best of that officer’s 
knowledge and belief.6° Payment or tender’ of the 
prescribed registration fee is necessary before man- 
damus will be granted to compel registration ;°° and 
where convertible coupon bonds contain a recital 
that they may be registered at the option of the 
holder, the proper remedy, in case of a refusal of 
the authorities to register them on demand, is a 
suit for specific performance of the contract,*? and 
not mandamus* or an action for damages.°® Where 
bonds are presented for registration but the regis- 
tration is delayed by injunction, they should, when 
actually registered, be registered as of the date 
when presented."° 

[§ 4206] 7. Validity7\—a. In General. In deter- 
mining the validity of municipal bonds, the ques- 
tions which most frequently arise are whether the 
municipality was authorized to issue the bonds,”” 
for the purpose under consideration ;** whether the 
debt limit has been exceeded;** whether the pre- 
liminary steps required by law have been taken;’° 
whether proper provision has been made for the 
payment of the bonds;’® whether the bonds are 
in the proper form;’? whether they have been duly 
executed and delivered’® by the proper officers;‘? 
and whether they have been sold or disposed of in 
accordance with law.8° Bonds issued by a munici- 
pality having no power to issue them are not void- 
able,§! but void;8? and where municipal bonds earry 
upon their face unmistakable evidence that the 
forms of law under which they purport to have 
been issued have not been complied with, they are 
likewise void.8? Where bonds are issued by a city 
for two considerations, as to one of which it has 
power to issue bonds, but as to the other of which 


50. North Bennington First Nat. 
Bank y. Arlington, 9 F. Cas. No. 4,806, 
16 Blatchf. 57. 

51. North Bennington. First Nat. 
Bank v. Arlington, supra. 
ger D’Hsterre vy. Brooklyn, 90 Fed. 

53. Rock Creek Tp. v. Strong, 96 
U.S. 271, 24 L. ed, 815. 

54. Garden City; “etc:, RR." Co." v. 
Nation, 82 Kan. 345, 108 P 102; State 
vy. Hackmann, 287 Mo. 156, 229 SW 
1082; State v. Gordon, 251 Mo. 303, 
158 SW 683. 

55. Garden City, etc., R. Co. v. Na- 
tion, 82 Kan. 345, 108 P 102. 

[a] Where the bonds issued were 
not signed by the proper officers as 
required by statute, the fact and cer- 
tificate of registration does not estop 
the municipality from denying their 
validity. Bissell v. Spring Valley 
ae! 110 U. S. 162,°3 SCt 555, 28 Li, ed. 


56. State v. Gordon, 251 Mo. 303, 
158 SW 683. 

57. State v. Hackman, 274 Mo. 551, 
203 SW 960. 

Mandamus to compel state auditor 
to register municipal bonds see Man- 
damus § 215. 


58. State v. Hackman, 273 Mo. 670, 
202 SW 7. 
59. State v. Hackmann, 287 Mo. 


156, 229 SW 1082. 

60. Garden City, etc., R. Co. v. Na- 
tion, 82 Kan. 345, 108 P 102. 

[a] Thus the state auditor is not 
justified in refusing to register rail- 
road aid bonds on the ground that the 
railroad company has not tendered 
any proof that it has expended an 
amount of money equal to the face 
value of the bonds in securing and 
paying for lands for a right of way, 
depot grounds, and terminal facilities 
where, although the statute author- 


izes the issuance of the bonds only 
to aid in securing or paying for land 
to be used for a right of way, depot 
grounds, and terminal facilities, it 
does not require the railroad company 
to secure or pay for the lands as a 
prerequisite to the voting, issuance, 
or registration of the bonds. Garden 
City, etc., R. Co. v. Nation, 82 Kan. 
345, 108 P 102. 


61. See statutory provisions. 
[a] Validity of election.—W here 
the statute provided that bonds 


should not be entitled to registration 
unless the question of incurring the 
indebtedness was first submitted ‘to 
an election of the voters of the mu- 
nicipality ‘under the provisions of 
the laws of this State,” and an elec- 
tion was held but without any legis- 
lative authority therefor, a subse- 
quent statute legalizing the election, 
while it might validate the bonds, 
could not entitle them to registration 
under the former statute, since the 
latter statute could not alter the fact 
that when the election was held there 
was no law authorizing it. Flack v. 
Hughes, 67 Tll. 384. 

Election on question of bond issue 
generally see supra §§ 4167-4181. 

62. Brinkworth v. Grable, 45 Nebr. 
647, 68 NW. 952. 

63. Bissell v. Spring Valley Tp., 
iF U. S. 162, 3 ‘SCt 5665, 28 L. ed. 
105. 

[a] Meaning of statute.—Where 
the statute requires such notice and 
provides that the bonds shall there- 
after be considered registered bonds, 
it necessarily means that they shall 
not be so considered until the hap- 
pening of that event. Bissell v. 
Spring Valley Tp., 110 U. S. 162, 3 
SCt 555,°28''L: ‘ed.: 105, 

64. Decker v. Hughes, 68 Ill. 33, 

65. Decker vy. Hughes, supra. 


66. Peo. v. Parmerter, 158 N. Y. 

385, 53 NE 40. 
Benwell v. Newark, 55 N. J. 

Eq. 260, 36 A 668. 

68. Benwell v. Newark, supra. 

69. Benwell v. Newark, supra. 

70. Brinkworth vy. Grable, 45 Nebr. 
647, 68 NW 952. 

71. Cross references: 

Bonds legally issued but illegally 
made negotiable see infra § 4213. 
Determination of validity, in statu- 
tory proceedings, before issuance 

see supra § 4184. 
In hands of bona fide purchasers see 


infra §§ 4239-4253. 

72. See supra § 4141. 

73. See supra §§ 4147-4158. 
74 See supra §§ 4159-4162. 
75. See supra §§ 4163-4181, 
76. See supra § 4182. 

77. See supra §§ 4193-4201. 
78. See supra § 4202. 

79. See supra § 4203. 

80. See supra §§ 4186-4188 


re Williamson vy. Keokuk, 44 Iowa 
82. U. S—McClure v. Oxford Tp.,; 
94_U. S. 429, 24 L. ed. 129; South 
Ottawa v. Perkins, 94 U. S. 260, 24 
L. ed, 154. 
Fla.—State v. Greer, 88 Fla. 249; 
102 S 739, 37 ALR 1298. 


deca Waa v. Carbondale, 76 Ill. 
Iowa.—Williamson_ v. Keokuk, 44 
Iowa 88. 
N. C.—Weith v. Wilmington, 68 


N. Cy 24, 

[a] Unconstitutional statute. — 
Bonds issued under a statute sub- 
sequently adjudged to be unconstitu- 
tional are void for want of authority 
to issue them. State v. Greer, 88 Fla, 
249, 102 S739, 37 ALR 1298, 

83. McClure v. Oxford Tp., 94 U. 
S. 429, 24 L. ed. 129. 
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it has none, such bonds are wholly void;8* and where 
a number of bonds purporting to be refunding bonds 
are issued as one series, and part of them are not 
in fact refunding bonds but are illegal, their ille- 
gality attaches to the whole issue;®> but Where a 


“municipality issues bonds in separate amounts for 


several purposes and a severable amount of the 
bonds may not legally be issued by the city, the 
bonds that are legal may be sustained. Bonds 
issued by a city to obtain money for public improve- 
ments are not void merely because the statutory pro- 
vision for levying the assessment to pay such bonds 
is illegal;®* or because the improvements will cost 
more than the amount of bonds authorized.88& Also, 
it is held that the validity of bonds issued under a 
statute cannot be affected by the fact ‘that, in pro- 
viding for their payment, the council may have im- 
posed an illegal tax;®® but, as has been stated, where 
a statute requires provision for the payment of 
bonds to be made prior to, or at the time of, their 
issuance, compliance therewith is essential to the 
validity of the bonds,®° The dissolution of a munici- 
pal corporation and its reincorporation with less ter- 
ritory does not invalidate bonds issued before its 
dissolution.®! The validity of bonds cannot be tried 
in a collateral proceeding.°? 

Under charter provisions. Sometimes a section of 
a municipal charter is so worded that the validity 
of particular bonds is to be determined from an ex- 
amination of that section alone.®? Municipal bonds 
which are valid when executed cannot be rendered 
void by a subsequent charter amendment, ** and 
bonds which are in fact issued under a valid charter 
provision. are not rendered invalid by the fact that, 
in issuing the bonds, the municipal officers assume 
to act under invalid charter amendments.%® 

[§ 4207] b. Who May Challenge.°® The validity 
of municipal bonds may not be challenged by one 
not injured thereby ;°7 by one for whose benefit they 

84. Gause v. Clarksville, 1 Fed. 


353, 1 McCrary 78. 
85. Coffin v. Indianapolis, 59 Fed. 


land Sav., 


86. Munroe v. Reeves, 71 Fla. 612, 
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2. Alessandro Irr. Dist. v. Cleve- 
etc., Co., 88 Fed. 928, 

3. Alessandro Irr. Dist. v.  Cleve- 
221. land Sav., ete., Co., supra, 28 
4 Estoppel against bona fide pur- 
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were issued when the municipality has never re- 


_pudiated them or denied its obligation to pay them, 


principal and interest, and does not propose to re- 
pudiate them; by a ministerial officer of the mu- 
nicipality charged only with the duty of paying 
the bonds;®° or by the holders of bonds duly au- 
thorized, who have, without objection, allowed a 
large amount of bonds to be issued in violation of 
their rights and to pass into the hands of bona fide 
holders.t' Where corporate bonds recite their issue 
under a certain valid statute, and in pursuance of 
its provisions, and nothing upon their face indicates 
their invalidity, a defendant to a bill, seeking their 
sale in part satisfaction of certain liens, may, by 
cross bill, show that they are in reality void,? and 
thus prevent the court from decreeing a sale, whereby 
they may pass for value to innocent purchasers.? 

[§ 4208] ¢. Ratification or Estoppel*—(1) In Gen- 
eral. An issue of municipal bonds without authority 
of law cannot be ratified® without legislative sane- 
tion. Also, where there is a total want of power to 
issue bonds, a municipality cannot be estopped from 
raising such a defense’? by admissions,® recitals in the 
bonds,® the issuance of securities negotiable in form,!* 
any acts or conduct on the parts of the officers? or 
inhabitants? of the municipality, or even by the re- 


.ceipt and enjoyment of the proceeds of the bonds.!* 


On the other hand, irregularities in the execution 
and issue of bonds, or in the proceedings preliminary 
thereto, may be cured by ratification ;!* the acts of. 
municipal officers constituting a distinct recognition 
of the validity of the bonds estop the municipality 
from asserting their invalidity on the ground of 
irregularity in their issuance;!> and when a mu- 
nicipality has authority to issue bonds, it may be 
estopped by long acquiescence in their validity from 
asserting that certain conditions attached to the ex- 
ercise of the power were not complied with.1® <A 
municipality having received and retained stock 


gomery, 5 F. Cas. No, 2,686, 2 Woods 
584; Lewis v. Shreveport, 15 F. Cas. 
No. "8, 331, 3 Woods 205 [aff LOS OSS: 
2 sct 634, 27 L. ed. 728). 
Ill,—Ryan v. Lynch, 68 Ill. 160. 


71-S 922. 

87. Burlington Sav. Bank v. Clin- 
ton, 106 Fed. 269; Horn v. New Lots, 
83 N. Y. 100, 38 AmR 402. 

Making assessment as condition 
precedent to issuance of bonds see 
supra § 4163. 

88. Wheeler v. Denver, 231 Fed. 8, 
145 CCA 196 [app dism 245 DiS: 626 
mem, 38 SCt 10 mem, 62 L. ed. 518 
mem]. 

89. Carlson v. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 1233 

90. See supra § 4182. 

91. Uvalde v. Spier, 91 Fed. 594, 
33 CCA 501. 

Effect of new charter on liabilities 
generally see supra § 157 in 43 C. J. 

92. Sioux City v: Weare, 59 Iowa 
95, 12 NW 786. 

93. Wheeler v. Denver, 231 Fed. 8, 
145 CCA 196 [app dism 245 U.S. 626 
mem, 38 SCt 10 mem, 62 L, ed. 518 
mem]. 

94. Portland v. Albee, 67 Or. 221, 
185 P 516,897, 

95. State v. Smith, 302 Mo. 594, 
259 SW. 1060. 

96. £E 1 to question validity 
see infra §§ 4208-4210. } 

97. Boehme v. Monroe, 106 Mich. 
401, 64 NW 204. 

98. Sala v. New Orleans, 21 F. Cas. 
No. 12,246, 2 Woods 188. 

99. Oxford First Nat. Bank v. 
Wheeler, 72 N. Y. 201; Ross v, Cur- 
tiss, 81 N. Y. 606 [aff "30 Barb. 238]. 

1. Ranger v. New Orleans, 20 F. 
Cas. No. 11,564, 2 Woods 128 [rev on 
other grounds 98 U.S. 381, 26-L,-ed. 


225]. 


chaser see infra §§ 4239-4253. 

5. Katzenberger v. Aberdeen, 121 
U, S. 172,-7 SCt 947, 30 L, ed, 911 [aff 
16 Fed. 745]; Sage v. Fargo Tp., 107 
Fed. 3838, 46 CCA 3861;\ Thomas v. 
Lansing, 14 Fed. 618, 21 Blatchf. 119; 
Calhoun v. Millard, 121 N. Y. 69, 24 
NE 27, 8 LRA 248; Uncas Nat. Bank 
v. Superior, 115 Wis. -340, 91 NW 
1004; Rochester v. Alfred Bank, 13 
Wis. 432, 80 AmD 746; Clark v. Janes- 
ville, 13 Wis, 414. 

6. Campbell v. Kenosha, 5 Wall. 
(U. S.) 194, 18 L. ed. 610; Lewis v. 
Shreveport, 15 F. Cas. No. 8,331, 3 
Woods 205 [aff 108 U. S. 282, 2 SCt 
634, 27 L. ed) 728]. 

[a] Statute held not to authorize 
ratification.—Geneva v, Fenwick, 159 
App. Div. 621, 145 NYS 884, 

7. Graves v. Saline County, 161 U. 


S. 359, 16 SCt 526, 40 L. ed. 732; Col- 
burn v. McDonald, 72 Nebr. 431, 100 
NW 961. 


[a] Denial of law authorizing is- 
sue.—A town cannot be estopped to 


deny the existence of a law under 


which its bonds purport to have been 
issued. South Ottawa y. Perkins, 94 
U: S. 260, 24:L.ed.154. 

8. Graves v. Saline County, 161 
Ui S. 359, 16 SCt 526, 40 Li. ed. 732. 

9. See infra § 4245. 

10. Graves v. Saline County, 161 
U. S. 359, 16 SCt 526, 40 L. ed. 7382. 

11. U. S.—Kelley v. Milan, 127 U. 
S. 189, 8 SCt 1101, 32 L. ed. 77; Marsh 
v. Fulton County, 10 Wall. 676, 19 L. 
ed. 1040; Oxford v, Union Bank, 96 
Fed. 293, 37 CCA 493; Scott v. Shreve- 
port, 20 Fed, 714; Chisholm v. Mont- 


Nebr.—Washington County v. Da- 
ae 2 Nebr. (Unoff.) 649, 89 NW 

N: Y.—Weismer y. Douglas, 64 N. 
Y. 91, 21 AmR 586. 

Tex.—Peck v. Hempstead, 27 Tex. 
Civ. A. 80, 65 SW 653. 

12. Lewis v. Shreveport, 15 F. Cas, 
No. 8,331, 3 Woods 205 [aff 108 U. S. 
282, 2 SCt 634, 27 L. ed. 728]; Weis- 
oars Douglass, 64 N. Y. oa 21 AmR 

13. Graves v. Saline County, 161 
U. S. 359, 16 SCt 526, 40 L. ed. 732; 
Merrill v. Monticello, 138 U. S., 673, 
11 SCt 441, 34 L. ed. 1069; Parkers- 
burg. v. Brown, LOG “WS: 487: LESCOL 
442, 27 L. ed. 288; Thornburg v. 
School Dist. No. 8, 175 Mo. 12, 75 
SW 81; State v. Anderson County, 8 
Baxt. (Tenn. ) 249, But see White v. 
Chatfield, 116 Minn. 871, 375, 1833 NW 
962 (holding the bonds in question 
to be legal, but stating that if they 
were illegal “a court of equity should 
not enjoin their payment when the 
city has received and retains the 
money paid by the holders’’). 

14. Cole vy. Los Angeles, 180 Cal. 
617, 182 P 486; Shoemaker v. Goshen 
Tp., 14 Oh. St. 569; Mills v. Gleason, 
Gal Wis. 470, 78 AmD 721. And see 
Storm vy. Wrightsville Beach, 189 N. 
C. 679, 128 SE 17 (irregularities in 
the incurring of the indebtedness for 
which the bonds are issued). 

15. Coolidge v. Connecticut Gen. 
Hospitai Soc., 9 Kan, A, 891, 58 P 


562. 
16. U, S.—Atchison v. De Kay, 148 
U.. S;,691,,.13 Set. 706; 37%, lied: 573; 
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which was issued in exchange for its bonds cannot 
raise the objection that the bonds and coupons were 
not made payable at the time directed by the stat- 
ute;!7 but a claim that a town, by accepting and 
retaining stock of the railroad company for which 
the bonds were exchanged in violation of a statute, 
ratified the issue of bonds cannot be upheld where 
a judgment has previously been rendered, which was 
not appealed from, adjudging that such bonds were 
void, and that the certificates of stock should be 
delivered up and caneeled.1® Where a town was a 
de facto corporation at the time it issued certain 
bonds, and after reincorporation of the town the 
succeeding de jure corporation assumed the payment 
thereof as authorized by statute, the bonds became 
valid obligations of the succeeding corporation.?® 
One at whose instance municipal bonds have been 
issued is estopped to question their validity.?° 
Abutting owners will not be heard to question the 
legality of municipal bonds issued to pay for street 
paving or other like improvements, where the bonds 
were issued before the assessment was made and 
the abutting owners allowed the work to proceed to 
completion without objection.” 

[§ 4209] (2) By Levy of Taxes for Payment. 
Where the power to issue bonds existed but has 
been irregularly exercised, the levy of.a tax for 
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their payment estops the municipality to deny their 
validity.22, On the other hand, the levy of a tax 
to pay municipal bonds issued without authority,”* 
or in excess of the constitutional limit,?4 or to 
aid a purely private enterprise,”> or fraudulently 
issued by officers in satisfaction of a judgment al- 
ready paid,?* does not estop a municipality from 
denying the validity of the bonds; and sometimes 
ratification?’ or estoppel?® is held not to result from 
the levy of a tax for the payment of interest where, 
at the first opportunity thereafter, liability is de- 
nied and payment refused. 

[§ 4210] (3) By Payment of Principal or Inter- 
est.29 Where municipal bonds are void in their 
inception for want of power to issue them,°*° or be- 
cause in excess of the debt limit,* or because issued 
in aid of a private enterprise,** and not merely be- 
cause of irregularities in their issuance, the payment 
of a part of the principal or the payment of interest 
thereon by the municipality, however long continued, 
does not amount to a ratification which estops the 
municipality from pleading their invalidity; but if 
there is authority to issue bonds a municipality may, 
by paying a part of the principal thereof or the 
interest thereon, become estopped to deny that they 
are binding obligations,?* because of irregularities 
or defects in their issuance or in the proceedings 


Moulton v. Evansville, 25 Fed. 382 
[writ of error dism 131 U.S. 435 
mem, 9 SCt 798 mem, 33 L. ed. 219 
mem]; Syracuse Third Nat. Bank v. 
Seneca Falls, 15 Fed. 783; Oswego 
First Nat. Bank v. Walcott, 7 Fed. 
892, 19 Blatchf. 370; Portsmouth Sav. 
Bank vy, Springfield, 4 Fed. 276; Whit- 
ing v. Potter, 2 Fed. 623, 18 Blatchf. 
165; Irwin vy. Ontario, 2 Fed. 49, 18 
Blatchf, 259; Luling v. Racine, 15 F. 
Cas. No. 8,608, 1 Biss. 314. 

Deel h shang Vo nick. 345 Til. 
405. 

Ky.—Brown v. Tinsley, 21 SW 535, 
14 KyL 745; Eminence v. Grasser, 81 
Ky. 52. 

Miss.—Lexington v. Union Nat. 
Bank, 75 Miss. 1, 22 § 291. 

N. Y.—Lyons v. Chamberlain, 89 
N. Y. 578 [aff 25 Hun 49]; Brownell 
v. Greenwich, 44 Hun 611, 8 NYSt 
(30) [aff 114 N: YY. 0518, .22,,NE. 24, 4 
LRA 685]; Solon v. Williamsburg 
Sav. Bank, 35 Hun 1 [affiiTl4 Ney, 
122, 21 NE 168]; Calhoun vy. Delhi, 


ete., R. Co., 28 Hun 379, 64 HowPr 
291. 

N. C.—Union Bank vy. Oxford, 116 
N.C. 339, 21 SE 410. 

Pa.—Freeport v. Marks, 59 Pa, 
253. 

Tenn.—Louisville, etc. R. Co. v. 
State, 8 Heisk. 663. 

17. Munson v. Lyons, 17 F. Cas. 


No. 9,935, 12 Blatchf, 539 [aff 99 U.S. 
684, 25 L. ed. 451] (bonds issued in 
aid of the construction of a rail- 
road). 

18. Horton vy. Thompson, 71 N. Y. 
513 [rev 7 Hun 452]. 

19. Bradford v. Westbrook, -39 
Tex, Civ. A. 638, 88 SW 382. 


20. State v. Mastin, 103 Mo. 508, 
15 SW 529. 

21. Boehme vy. Monroe, 106 Mich. 
401, 64 NW 204. 

we Eminence vy. Grasser, 81 Ky. 
52, 

[a] Premature exercise. — (1) 


Where a legislature has authorized a 
municipal bond issue, invalid because 
made before the charter of the mu- 
nicipality went into effect, a levy of 
a tax to pay such bonds is evidence 
of a ratification of them by the mu- 
nicipality. Knapp v. Grant, 27 Wis. 
147. (2) And where it appears that 
the proceeds of bonds issued before 
the charter of a municipality became 
effective went into the treasury of 
the municipality and were expended 


by it, and that after the charter was 
in force their validity was recognized 
by levying a tax for the payment of 
the interest, this ratifies the bonds 
and binds the. municipality. Mills 
Se as 11 Wis. 470, 8 AmD 

23. Lippincott v. Pana, 92 Ill, 24 
[aff 2 Tll. A. 466]. 

24. McPherson vy, Foster, 43 Iowa 
48, 22 AmR 215. 
yaar McConnell v. Hamm, 16 Kan. 

26. Decorah First Nat. Bank v. 
Doon, 86 Iowa 330, 53 NW 301, 41 
AmSR 489. ’ 

27. Faulkenstein Tp. v. Fitch, 2 
Kan, A. 193, 43 P 276. ‘ 

28. State v. Sapulpa, 58 Okl. 550, 
160 P 489. 

29. Cancellation of bonds on which 
yey is has been paid see infra 


30. U. S.—Doon Tp. v. Cummins, 
142, U.S. 366, 12 'SCt 220) "35° 1. ved. 
1044; Norton v. Shelby County, 118 


U. S. 425, 6 SCt* 1121, 30. LL. ed. 178: 
Daviess County vy. Dickinson, 117 
U.S, 657)" 6, SCt 897 )'29° TE. ed! L026: 
Lewis v. Shreveport, 108 U. S. 282, 2 
SCt 634, 27 L. ed. 728; Parkersburg 
v. Brown, 106 U.S. 487, 1 SCt 442, 
27 L. ed. 238; South Ottawa v. Per- 
kins, "940 O27, «260/694 Ti eds 254* 
Clarke v. Northampton, 120 Fed. 661, 
57 CCA 1238; Oxford v. Union Bank, 
96 Fed. 298, 37 CCA 493; Brown v. 
Ingalls Tp., 81 Fed. 485; Cowdrey v. 
Caneadea, 16 Fed. 582, 21 Blatchf. 
351; Leslie v. Urbana, 15 F. Cas, No. 
8,276, 8 Biss, 4385. 

Ill.—Stebbins v. Perry County, 167 
Ill. 567, 47 NE 1048. 

Ky.—Green County v. Shortell, 116 
Ky. 108, 75 SW. 251, 25 KyL 357. 

Mich.—Bogart v, Lamotte, 79 
Mich, 294, 44 NW 612. 

Nebr.—Colburn v, McDonald, 72 
Nebr, 431, 100 NW 961. 

N. ¥.—Mentz vy: Cook; 108 N.Y. 
504, 15 NE 541. 

N. C.—Glenn v. Wray, 126 N. C, 
730, 36 SE 167; Buncombe County vy. 
Payne, 123: N. C. 432, 31°SE 711. 

Oh.—Sullivan v. Urbana, 3 Oh. Dec. 
(Reprint) 554. 

S. C.—Feldman v, Charleston, 23 
S. C.'57, 55 AmR. 6: 

Tenn.—Memphis v. Bethel, 17 SW 
191; Barnard v. Hawkins County, 2 
Tenn, Cas. 97. 

[a] Liberal construction of au- 


thorizing statute.—While obligations 
issued by a municipal corporation 
eannot acquire validity through the 
operation of the doctrine of estoppel 
if the corporation was without statu- 
tory power to isSue them in the jirst 
instance, yet, where the act from 
which the power is derived is sus- 
ceptible of different constructions, 
and the right to issue bonds is doubt- 
ful, the fact that they have been 
recognized by the municipality and 
its citizens as valid for a long period 
of years, during .which it has paid 
interest thereon without objection, 
will entitle the holders to a more lib- 
eral construction of the statute under 
which the power was exercised than 
would be given if their validity had 
been challenged before their issuance 
or soon _ thereafter. Washington 
County v. Williams, 111 Fed. 801, 49 
CCA 621, 

31. Doon Dist. Tp, v. Cummins, 
142 U, S. 366, 12 SCt 220, 35 L. ed. 
1044; Daviess County y. Dickinson; 
11% Uh, S.. 657,) 6 “SCt “897 290 Lede 


1026. 

32. Eufaula v. McNabb, 67 Ala; 
588, 42 AmR 118. 

33. Moulton v. Evansville, 25 Fed. 
382 [writ of error dism 131 U. S, 435 
mem, 9 SCt 798 mem, 83 L. ed, 219 
mem]; Luling v. Racine, 15 I. Cas: 
No. 8,603, 1 Biss. 314; Savings Soc. 
v. New London, 29 Conn. 174; Lex- 
ington v. Union Nat. Bank, 75 Miss. 
1, 22 S 291. See Wetzell v. Paducah, 
117 Fed. 647 (the fact that a city 
has for a number of years promptly 
paid the interest on an issue of bonds 
raises a strong equity in favor of a 
holder who purchased during such 
time, and even if it does not create 
an estoppel against the city, in a 
strict sense, it is entitled to be con- 
sidered by the court, in conneetion 
with the other facts, where the city 
subsequently denies the validity of 
the bonds). 

[a] Payment for one year or more, 
—Some statutes provide that deben- 
tures issued under a statute or by- 
law shall be valid and binding where 
interest thereon and such part, if any, 
of the principal as has matured have 
been paid for one year or more by the 
municipality. Wilson v, Delta Corp., 
[1913] A. C. 181 (British Columbia 
statute); Standard L. Assur. Co. vy. 
Tweed, 6 Ont. L. 653, 2 OntWR 922, 
23 CanLTOccNotes 324, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


iz 
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preliminary thereto,?4 particularly where the bonds 
contain recitals that they were duly authorized and 
regularly issued,*> the municipality has received and 
retained the proceeds of the bonds,°* or has renewed 
Where the legislature ratifies, 
or authorizes a city to ratify, an issue of bonds, 
and authorizes the city to levy taxes to pay the 
interest on such bonds, the levy of taxes for such 
purpose and the application of the proceeds to the 
payment of the interest for a number of years con- 
stitute a ratification of the bonds.*® 
one series of bonds does not result from the pay- 
ment of interest on another series of bonds issued 
for a different purpose and for which the munici- 
pality received full consideration.*° 


them at maturity.37 


! 
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A ratification of municipal bonds by 
constitutional amendment will be given effect.2? The 
rule that the effect of curative statutes is to make 
the acts to which they relate valid ab initio*! ap- 
plies to curative statutes relating to municipal 
bonds** or serip,** provided no vested rights have 
intervened ;** but the legislative intention to cure or 
ratify must clearly appear,*® especially where the 
bonds have been declared invalid by a court*® or 
the municipality has not received any consideration 
therefor;*” and the bonds in question must come 
within the application of the validating statute.*® 
Where a municipality has authority to issue bonds, 
the legislature may cure any defects or irregulari- 


ties in the exercise of the power,’ or in the manner 


[§ 4211] d. Curative Constitutional or Statutory 


34 Atchison Bd. of Education v. 
De Kay, 148°U. S.591, 13 SCt: 706;.37 
L. ed. 573; Livingston County v. 
Portsmouth First Nat. Bank, 128 
Wis 029 SCH i8) +327 Led .859% 
Anderson County v. Beal, 113 U. S. 
227, 5 SCt 433, 28 L. ed. 966; Rondot 

_ Va Rogers, TIp.,: 99; Fed! .202), 39. .CCA 
462; Dudley v. Lake County, 80 Fed. 
672, 26 CCA 82 [rev on other grounds 
173 U.S. 248, 19 SCt 398, 43 L.. ed. 
684]; Keithsburg v. Frick, 34 Ill. 405; 
Brown v. Milliken, 42 Kan. 769, 23 P 
167. But compare Clarke v. North- 
ampton, 105 Fed. 312, 57 CCA 123 
(where .it has been authoritatively 
determined by the courts that cer- 
tain averments required by the stat- 
ute in a petition presented to a coun- 
ty judge as the basis of proceedings 
authorizing the issuance of munici- 
pal bonds are jurisdictional, and that 
their omission renders all subsequent 
proceedings void, bonds issued in pur- 
suance of proceedings based on a pe- 
tition which does not contain such 
averments cannot be validated by es- 
toppel, and the municipality may 
plead their illegality as against any 
holder, notwithstanding it continued 
to pay interest thereon for twenty 
years). 

35. Rondot v. Rogers Tp., 99 Fed. 
202, 39 CCA 462; Heed v. Cowley 
County, 82 Fed. 716 [aff 101 Fed. 768, 
41 CCA 668]; Aroma v. State Auditor, 
15 Fed. 843. 

Effect of recitals in bonds gener- 
ally see infra §§ 4244-4252. 

36. Rondot v. Rogers Tp., 99 Fed. 
202, 39 CCA 462. 

[a] Receiving railroad stock.— 
Where a municipality has received 
and retained railroad stock in pay- 
ment of which bonds were issued, 
and has paid the interest on such 
bonds for a number of years without 
objection, it is estopped by its own 
acts to question the validity of such 
bonds. Syracuse Third Nat. Bank v. 
Seneca Falls, 15 Fed. 783; Oswego 
First Nat. Bank v. Walcott, 7 Fed. 
892. 19 Blatchf. 370. 

37. Frankfort v. Frankfort Bd. of 
Education, 215 Ky. 286, 284 SW 1085. 

38. Denison v. Columbus, 62 Fed. 
745 afafe. 69 Fed... 68, .16.. CCA, 9125]; 
Atchison vy. Butcher, 3 Kan. 104. 

39. Weil v. Newbern, 126 Tenn. 
223, 148 SW .680, LRA1915A 1009, 
AnnCasl19t3E 25, 

40. Badger-Louisiana Land Co, v. 
Estopinal, 143 La. 775, 79 S 335. 

41. See Statutes [36 Cyc 1221]. 

42. U. S.—Utter v. Franklin, 172 
UW US.-416. 119 SCt 1335-43 L,ed.2498); 
Boles v. Brimfield, 120 U. S. 759, 7 
SCt 736, 30 L. ed. 786; Beloit v. Mor- 
gan, 7 Wall. 619, 19 L. ed. 205. 

Cal.—Redlands v. Brook, 151 Cal. 
474, 91 P. 150. 


Ind.—Bollenbacher v. Harris, 196 
Ind. 657, 148 NE 417; Schneck v. 
Jeffersonville, 152 Ind. 204, 52 NE 
212. 


owa.—McMillen vy. Boyles, 6 Iowa 
304, 

N. Y¥.—Rogers v. Smith, 5 Hun 475. 

fa] Bonds of improvement district 
held validated by statute-——Marr v. 


Southern California Gas Co., 198 Cal. 
278, 245 P 178. 


43. McCutchen v. Freedom, 15 
Minn, 217. y 
44. Bollenbacher vy. Harris, 196 


Ind. 657, 148 NE 417; Schneck v. 
See ae 152 Ind, 204, 52 NE 
45. Beyer v. Athens, 249 Fed. 849, 


162 CCA 83; Pascagoula v. Delmas, 
108 Miss. 91, 66'S 329; Bell v. Farm- 
ville, etc., R. Co., 91 Va. 99, 20 SE 942. 

[a] Statutes held not curative.— 
(1) The Kansas statute of 1874, pro- 
viding for the levying and collecting 
of taxes to pay municipal bonds, was 
not intended as a curative act or to 
validate any bonds that would other- 
wise be void (January v. Johnson 
County, 13" E.) Casy.No. 7,219, 3 Dill. 
402); (2) nor is the statute of 1872, 
providing for the registration of mu- 
nicipal bonds, a curative act, and it 
does not affect any valid defense 
which the municipality would other- 
wise have to bonds previously issued 
(January v. Johnson County, 13 F. 
Cas. No, 7,218, 3 Dill. 392 note). (3) 
Also, the South Carolina statute of 
1888, providing for the payment of 
certain bonds issued in aid of rail- 
roads, which were declared invalid 
because of a constitutional defect in 
the act authorizing their issue, is not 
a validating act but was passed by 
the legislature in the exercise of its 
powers of taxation and as such is 
constitutional. Coleman v. Broad 
River. Up... 50: 28. C2 821,927. SH 774 
Bouknight v. Davis, 33 S..C. 410, 12 
SE 96; State v. Neely, 30 S.C. 587, 
9 SE 664, 3 LRA 672; State v. Harper, 
30 S.-C, 586, 9 SE 664; State v. White- 
sides, 30 S. C. 579; 19 SH 661,. 3 LRA 
777. (4) It has been held that a stat- 
ute merely authorizing a municipality 
to refund its outstanding indebted- 
ness referred only to indebtedness le- 
gally incurred, and did not validate 
bonds issued without authority. 
empols vy. Bethel, (Tenn.) 17 SW 

46. Beyer 'v. Athens, 249 Fed. 849, 
162 CCA 82. 

47. Beyer v. Athens; supra. 

48. Concord v. Robinson, 121 U.S. 
165, 7 SCt 9387, 30 L. ed. 885; Lehman 
v. San Diego, 73 Fed. 105 [aff 83 Fed. 
669, 27 CCA 668]; Long Beach v. 
Boynton, 17°Cal.. A, 290,.119 P 677; 
Williamson v. Keokuk, 44 Iowa 88; 
Smith v. Rockford, 9 Oh, Cir. Ct. N. S. 
460,09 Ob, ir.” Ctic4 Le, 

[a] Application of particular stat- 
utes.—(1) An act expressly relating 
only to bonds previously issued does 
not. validate bonds issued _ subse- 
quently to itS passage. Concord v. 
Robinson, 121 U. S. 165, 7 SCt 9837, 
30 L. ed. 885. (2) A statute validat- 
ing an ordinance under which bonds 
were issued and validating all bonds 
issued under and in accordance with 
the provisions of such ordinance does 
not validate bonds which were not 
issued in accordance with the provi- 
sions of the ordinance. Lehman vy. 
San Diego, 73 Fed. 105 [aff 83 Fed. 
669, 27 CCA 668]. (3) A statute pur- 
porting only to cure defects in the 


mode of submitting to a vote the 
question of issuing bonds, and assum- 
ing that the authority to vote the 
bonds existed, does not validate any 
bonds which were voted without au- 
thority of law. Williamson v, Keo- 
kuk, 44 Iowa 88. (4) Some curative 
Statutes, by their express terms, ap- 
ply to, and only to, bonds which have 
been authorized by a vote of not less 
than two thirds of the qualified elec- 
tors of the municipality voting at an 
election. Clark y. Los Angeles, 160 
Cal.-30, 116 P. 722; Redlands v. Brook, 
151 Cal. 474, 91 P 150; Long Beach v. 
Boynton, 1%" Cal. A. 290, ,119 PP 6tT. 
(5) Under Act ‘April 14, 1918 (St. 
[1913] p 15) § 3, legalizing certain 
city bonds, but providing that the act 
shall not apply to bonds maturing 
at a date more than forty years from 
the date of issue, the date is imma- 
terial so long as the bonds do not run 
more than forty years. Venice v. 
Lawrence, 24 Cal. A. 350, 141 P 406. 
(6) Where the ratifying statute re- 
fers to the bonds in question in ex- 
press and definite terms, a further 
reference to them as. having been 
delivered, whereas they have only 
been prepared and refused by the 
purchaser, iS so clearly an inadvert- 
ence that it will be disregarded. 
Kinston v. Security Trust Co., 169 
Nu C...20 TiS oS Eh usoOn 

49. U. S.—Rogers v. Keokuk, 154 
U.S. 546,.14 SCt. 1162, 18 L. ed. -74; 
Otoe County v. Baldwin, 111 U. S. 1, 
4 SCt 265, 28. EB. -ed. 381; Beloit. v: 
Morgan, 7 Wall. 619, 19 L. ed. 205; 


| Springfield Safe-Deposit, etc., Co, v. 


Attica,.. 85. Fed. 387, 29 CCA 214; 
Jarecki Mfg. Co. v. Toledo, 53 Fed. 
329; Gray. v. York, 10 F. Cas. No. 
5,781,.15 Blatchf. 335; Portsmouth 
Sav. Bank v. Yellow Head, 19 F. Cas. 
No. 11,296, 3 Biss. 474. 

Cal.—Cole v. Los Angeles, 180 Cal. 
617, 182 P 436. 

Fla,—Middleton v. St. Augustine, 42 
Fla. 287, 29 S 421, 89 AmSR 227, 

Ga.—Black v. Cohen, 52 Ga. 621. 

Tll.— Butler v. Dubois, 29 Ill. 105. 

Ind.—Schneck v. Jeffersonville, 152 
Ind. 204, 52 NE 212. 

FMM dba RSs v. Boyles, 6 Iowa 

Miss.—-Griffith v. 102 
Miss. 1, 58 S 781. 

N. Y.—Rogers y. Stephens, 86 N. Y. 
623 mem; Williams v. Duanesburgh, 
66 N. Y. 129; Duanesburgh vy. Jenkins, 
ba N.Y. 177; Reo. ve.Clark, 63 Barb: 
lli(aie 

N. 
Co., 169 


Vicksburg, 


C.—Kinston v. Security Trust 

N. C. 207, 85 SE 399; Alexan- 
oat v. McDowell County, 70 N. C. 
08, 


Va.—Bell v. Farmvyille, etc., R. Co., 
91. Va. 99, 20 SE 942. g 
b 


Wash.—Spear_ v. 
Wash, 264, 163 P 741. 

Wis.—Knapp v. Grant, 27 Wis, 147. 

[a] Matters which might have 
been dispensed with.—The legislature 
may cure any defects or irregularities 
where the thing done or omitted, or 
the manner in which it was done, 
might have been dispensed with or 
made immaterial by a prior Statute. 


Bremerton, 


; 
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of disposing of the bonds;5° or where the prelimi- 
nary proceedings were instituted without authority, 
they may be validated and the issue authorized so as 
to render valid the bonds subsequently issued.** 
Even where there was no authority for the issue 
of bonds by a municipal corporation, the legislature 
may subsequently ratify and validate whatever it 
might constitutionally have authorized in the first 
instance,®? although the bonds have been declared 
invalid;** and the legislature cannot subsequently 
repeal the validating act so as to deprive the obligee 
of his right to enforce the contract recognized and 
made valid thereby;** but the legislature cannot 
ratify what it has no constitutional right to au- 
thorize,®> regulate, or control®® in the first instance, 
and this rule applies where the constitutional inhibi- 
tion did not exist at the time of the issue of the 
bonds but intervened prior to the curative act.57 A 
validating clause of a bond act making the issuance 
of bonds for an improvement conclusive of the 
regularity of the proceedings prior thereto is not 
material on the question of the power of the city 
council to levy an assessment for the improvement.°*® 

Excessive amount. Municipal bonds in excess of 
the amount of indebtedness limited by law may be 
validated by a subsequent legislative act where the 


Venice v. Lawrence, 24 Cal. A. 350, 
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Ind. 204, 52 NE 212. 
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limit exceeded is imposed by statute only,°® but not 
where it is imposed by constitutional provision.®° 

Consent of voters or taxpayers.** Where the leg- 
islature could have authorized the issuance of mu- 
nicipal bonds without submission of the question to 
the voters or taxpayers,®” it may validate an election 
on the question ;** but where it could not have au- 
thorized the issuance of bonds without the consent 
of the voters or taxpayers,** it cannot validate bonds 
which have been issued without such consent. A 
bond issue election which is merely irregular may 
be,®* and sometimes is,®? validated by statute; but 
it is held that the legislature cannot validate an 
election which is absolutely void.°® Notwithstand- 
ing the validation of an election on the question of 
issuing bonds, the municipality cannot be compelled 
to issue the bonds against its will.° 

[§ 4212] 8. Negotiability and Transfer™—a. In 
General. Municipal bonds were originally held to 
be not negotiable because they were sealed instru- 
ments;71 but they subsequently came to be acknowl- 


edged by the courts as negotiable instruments,” and . 


it is now well established that bonds issued by a 
municipal corporation under statutory authority are 
negotiable,’ with all the qualities, attributes, and 


546; Sykes v. Columbus, 55 Miss. 


141 P 406; Middleton v. St. Augustine, 
42 Fla, 287, 29 S 421, 89 AmSR 227. 

[b] A judicial determination that 
the proceedings were void (1) be- 
cause not within the authority origi- 
nally granted in no way impairs the 
power of the legislature to cure the 
defective proceedings by declaring 
them to be valid. Rogers v. Smith, 5 
Hun (N. Y.) 475. (2) Where certain 
bonds of a municipality have been 
judicially declared to be invalid, an 
act of the legislature legalizing them 
is not objectionable as an attempt on 
the part of the legislature to exercise 
judicial power in violation of a con- 
stitutional prohibition. See Consti- 
tutional Law § 275. (8) The curative 
statute will be treated as the govern- 
ing law, it being a declaration of the 
policy of the legislature upon a sub- 
ject within the range of its power. 
Spear v. Bremerton, 95 Wash. 264, 
16s0 741, 

{c] A constitutional prohibition 
against any “special act conferring 
corporate powers” does not prevent a 
statute validating defects and irregu- 
larities in corporate bonds, as the 
statute does not confer any corporate 
powers, but merely takes away from 
the municipality the power to inter- 
pose an unconscionable defense to a 
just claim. Read y. Plattsmouth, 107 
U. S. 568, 2 SCt 208, 27 L. ed, 414. 

[d] Lack of notice.—Where a city 
issued its bonds without giving the 
notice prescribed by its charter, the 
legislature may, by subsequent act, 
ratify the bonds so issued. Griffith 
v. Vicksburg,. 102 Miss, 1, 58 S 781. 

[e] Irregularities held validated 
by statute.—Clark v. Los Angeles, 160 
Cal, 30, 116 P 722. 

50. Thompson y. Perrine, 103 U.S. 
806, 26 L. ed. 612; Cooper v. Thomp- 
AVE 6 F. Cas. No, 3,202, 13 Blatchf. 

51. Quincy v. Cooke, 107 U. S. 549, 


2 SCt 614, 27 L. ed. 549; Bridgeport: 


v. Housatonuc R. Co., 15 Conn, 475; 
Shurtleff v. Wiscasset, 74 Me. 130. 
52. U. Si—Utter v. Franklin, 172 
U.S. 416, 19 SCt 183,°43 L. ed, 498; 
Bolles v. Brimfield, 120 U. S. 759, 7 
SCt 736, 30 L. ed. 786; Beloit v. Mor- 
gan, 7 Wall. 619, 19 L. ed. 205; Deyo 
v. Otoe County, 37 Fed. 246; Dows 
v. Elmwood, 34 Fed. 114 [writ of 
error dism 136 U. S. 651 mem, 10 
SCt 1074 mem, 384 L. ed. 555 mem]. 
Ind.—Schneck y. Jeffersonville, 152 


S. C.—Duke v. Williamsburg Coun- 
tye Sea 

Wash.—McBryde v. Montesano, 7 
Wash. 69, 34 P 559. 

Wis.—Knapp vy. Grant, 27 Wis. 
147. 

ees see Constitutional Law §§ 793, 

4 


[a] Where bonds were issued as a 
donation to a railroad company and 
the statute only authorized a sub- 
scription to the capital stock of the 
company, they may be subsequently 
ratified by the legislature. Columbus 
v. Dennison, 62 Fed. 775 [aff 69 Fed. 
58, 16 CCA 125]. i 

[b] Where bonds were issued un- 
der an invalid statute but were issued 
and disposed of in good faith and the 
municipality received the full benefit 
of the proceeds so that they consti- 
tute a moral obligation upon the mu- 
nicipality, the legislature may recog- 
nize the same and provide for the 
payment as valid obligations of the 
municipality. New York L. Ins. Co. 
v. Cuyahoga County, 106 Fed. 123, 45 
CCA 233. 

[c] Where bonds are issued by a 
municipality in a territory, without 
authority, the state legislature, after 
the territory is admitted as a state, 
may validate such bonds. McBryde 
v. ontsano, 7 Wash, 69, 34 P‘559. 

58. Utter v. Franklin, 172 U. S. 
416, 19 SCt 183, 43 L. ed. 498. 

54 Duke v, Williamsburg County, 
21-8. C.. 404, 

55. U. S.—Katzenberger v. Aber- 


. Greer, 88 Fla, 249, 
102 S 7389, 37 ALR 1298. 

Ind.—Bollenbacher vy. Harris, 196 
Ind. 657, 148 NE 417. 

A ce able 4 v. Columbus, 55 Miss. 

o. 

N. Y.—Horton v, Thompson, 71 N. 
Y. 513; Hardenbergh v. Van Keuren, 
16 Hun 17, 

S. C.—State v. Whitesides, 30 S. C. 
579, 9 SE 661, 3 LRA 777. 

Tex.—Mitchell County v. City Nat. 
Baa TO em, Olen AN pe I oes Vrs 
628, 
eae see Constitutional Law §§ 793, 
794. 


56. Long Beach y, Boynton, 17 Cal. 
A, 290, T19-P 677%. 

57. Katzenberger v, Aberdeen, 121 
DisSl LZ SOt Cant oom taeMegnr outs 
Choisser v, Peo., 140 Ill, 21, 29 NE 


L165. 

58. Thompson v, Hance, 174 Cal. 
572, 163° P1021. 

59. Read v. Plattsmouth, 107 U.S. 
568, 2 SCt 208, 27 L. ed. 414; Wharton 
v, Greensboro, 149. N. C. 62, 62 SE 
740. : 

60. Mitchell County vy, City Nat. 
Bank, 15 Tex. Civ. A. 172, 39 SW 628. 

61. Application of curative stat- 
utes to cases where vote was taken 
see supra note 48 [a]. 

62. See supra § 4168. 

63. Jonesboro v. Cairo, ete., R. Co., 
110 U.S. 192°4 SCE6T, 28 ly ed 1 i6. 
Camp v. State, 71 Fla. 381, 72 S 483; 
Middleton v, St. Augustine, 42 Fla. 
287, 29 S 421, 89 AmSR 227, 

See supra § 4166. 

65. Katzenberger v. Aberdeen, 121 
UL, Sanz 2.  ToSCeS4%. SO "edu ie 
Sykes v. Columbus, 55 Miss. 115; 
Horton v. Thompson, 71 N. Y. 513; 
Hardenbergh v. Van Keuren, 16 Hun 
(Nu Xda LT 

[a] The entire omission of elec- 
tion cannot be cured. Sykes v. Co- 
lumbus, 55 Miss, 115. 

66. Otoe County v. Baldwin, 111 
Os Sh Ee SCE 265; 28" Teds * Sod. 
Springfield Safe-Deposit, ete., Co. v. 
Attica, 85 Fed. 387, 29 CCA 214; Bell 
v. Farmville, ete., R. Co., 91 Va. 99, 
20 SE 942, 

67. Clark v. Los Angeles, 160 Cal. 
30, 116 P 722; Lucas y, Barringer, 30 
S.-C. 68, 112 SE 746. 

68. Berkley v. Lexington Bd. of 
Education, 58 SW 506, 22 KyL 688. 

69. Gaddis v. Richland County, 92 
Tll. 119;; Williams yv. Roberts, 88 Il. 
11; Cairo, éte.. Re Co. vi 4Spartaeay 
111.505, 

70. Cross references: 
Payment to bearer or holder of nego- 
tiable bonds see infra § 4220. — 
Sale or disposition of bonds by mu- 
nicipality see supra §§ 4186—4192. 
71. See Griffith v. Burden, 35 Iowa 
188 (reciting, but not adopting or ap- 

plying, the former rule). 

72. Griffith v. Burden, supra. 

73. U. S.—AIndependent School- 
Dist., Vi Hall tts Uy Sse 5 asor 
371, 28 L. ed. 954; Marion County v. 
Clark,” 94°°U. SS) 278, "24" T~ ed, 59% 
Humboldt Tp. v. Long, 92 U.S, 642, 
23 L. ed: 752; Moran v. Miami Coun- 
ty, 2 Black 722, 17 L. ed. 342; Knox 
County v. Aspinwall, 21 How. 539, 
16 L. ed. 208; D-Hsterre v. Brooklyn, 
90 Fed. 586. 


a a a a aT a a a a a Ta rR 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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incidents of commercial paper,’* notwithstanding 
they are sealed instruments,’®> where they possess 
the essential requisites of negotiable instruments,”® 
or in other words where they are negotiable in 
form’? and payable at a future date.’8 
tration of municipal bonds does not deprive them 
of their negotiable quality,”® nor is the negotiability 
of municipal bonds affected by the fact that by the 
statute under which they were issued the municipal- 
ity has the right, at its option, to pay them before 
Also, the omission to insert the 
name of a payee is not a feature, or a defect, which 
affects the negotiability of the bonds;*! bonds pay- 
able to bearer are negotiable paper,®? and are 
deemed payable to the holder®** who is not regarded 
as the assignee of the contract®* but as the holder 
In order that mu- 


they are due.®° 


through transfer by delivery.*® 


MUNICIPAL CORPORATIONS 


plied with.8® 


The regis- 


nicipal bonds may constitute commercial paper they 


Ala.—Blackman vy. Lehman, 63 Ala. 
547, 35 AmR 57, 

Ark.—Hancock v. 
32 Ark, 575. 

Colo.—Cripple Creek v. Adams, 36 
Colo. 320, 85 P 184. 

Conn.—Savings Soc. v. New Lon- 
don, 29 Conn, 174. 

Tll.—Peo. v. Chicago, etc., R. Co., 

County Vv. 


Chicot County, 


308 Ill. 54, 139 NE 2. 

Ind. — Bartholomew 
Bright, 18 Ind. 93. 

Iowa.—Griffith v.‘ Burden, 35 Iowa 
138. 

Ky.—Citizens’ Trust, etc., Co. v. 
Hays, 167 Ky. 560, 180 SW 3811; Mad- 
dox v. Graham, 2 Metc. 56, 86. 

La.—Smith v, New Orleans, 27 La. 
Ann. 286, 288. 

Miss.—Vicksburg v. Lombard, 51 
Miss. 111. 

N. J.—Montvale v. People’s Bank, 
74.N. J. L. 464, 67 A 67. 

N. M.—Coler v. Santa Fe County, 
6 N. M. 88, 27 P 619. 

N. Y.—Citizens’ Sav. Bank sv. 
Greenburgh, 173 N. Y. 215, 65 NE 
978; Manhattan Sav. Inst. v. New 
York Nat, Exch, Bank, 170 N. Y. 58, 
62 NE 1079, 88 AmSR 640 [aff 53 
App. Div. 635, 65 NYS 757]; Rome 
Bank v. Rome, 19 N. Y. 20, 75 AmD 
272; Manhattan Sav. Inst. v. New 
York Nat. Exch, Bank, 42 App. Div. 
147, 59 NYS 51. 4 

N. C.—Weith v. Wilmington, 68 N. 


Cc. 24. 
Tex.—Austin v. Nalle, 85 Tex. 520, 


22 SW 668, 960. 


Va.—Arents v. Com., 18 Gratt. (59 
Va:) 760. 7 
rie -Bushtiell v. Beloit, 10 Wis. 
195; Clark v. Janesville, 10 Wis. 136. 
[a] Some statutes expressly pro- 
vide that street improvement bonds 
“shall be negotiable as inland bills 
of exchange.” Citizens Trust, ete., 
Co. v. Hays, 167 Ky. 560; 567, 180 SW 
$11. 
Ri‘ Coil, 


Peo, v. Chicago, etc., 


74. 
808 Ill. 54, 139 NE 2; Citizens’ Trust,. 


etc., Co. v. Hays, 167 Ky. 560, 180 
SW 811; Rome Bank vy. Rome, 19 N. 
Y. 20, 75 AmD 272 [aff 27 Barb. 65]. 
And see cases supra note 73. Com- 
pare Alvord y. Syracuse Say. Bank, 
98 N. Y. 599 [aff 34 Hun 143] (in the 
absence of legislative enactment im- 
posing upon them the characteristics 
of commercial -paper, municipal bonds 
do not possess those characteristics 
in all their completeness). 

Protection of bona fide purchaser 
against equities and defenses see in- 
fra § 4239-4243. - 

75. Peo. v. Chicago, etc., R. Co., 
808 Ill. 54, 139 NE 2; Manhattan 
Sav. Inst. v. New York. Nat. Exch. 
Bank, 170 N. Y. 58, 62 NE_1079, 88 
AmSR 640; Rome Bank v. Rome, 19 
N. Y. 20, 75 AmD 272 [aff 27 Barb. 
65]; Manhattan Sav. Inst. v. New 
York Nat. Exch, Sank, 42 App. Div. 
147, 59 NYS 51; Weith v. Wilmington, 
CSN, Cine. 

76. Blackman v. Lehman, 63 Ala. 
547, 35 AmR 57; Citizens’ Trust, etc., 


308 Ill. 


Co. v. Hays, 167 Ky. 560, 180 SW 811. 

17. Peo. ve ‘Chicago! €tey RR. : Col; 
54,.139 NE,..2; ‘Stratton v. 
Kinney County Comrs. Ct., (Tex. Civ. 
A.) 137 SW 1170. 

[a] Forms of bonds held negotia- 
ble.—Humboldt Tp. v. Long, 92 U. S. 
642, 23 L. ed. 752; Savings Soc. v. 
New London, 29 Conn, 174. 


78. Peo. v. ‘Chicago, ete., R. Co., 
308 T11l..54, 1389 NE 2. ; 
79. D’Esterre v. Brooklyn, 90 Fed. 


586; Manhattan Sav. Inst. v. New 
York Nat. Exch. Bank, 170 N. Y. 58, 
62 NE 1079, 88 AmSR 640. 

[a] A statutory requirement that 
a certain issue of municipal bonds 
should be registered in the city 
clerk’s office, in'a book kept for that 
purpose, does not of itself make the 
bonds nonnegotiable. Manhattan Sav. 
Inst. v. New York Nat. Exch, Bank, 
42 App. Div. 147, 59 NYS 51. 

F ee generally see supra 

80. Ackley Independent School 
Dist. v. Hall, 113 U. S. 185, 4 SCt 371, 
38 L. ed. 954. - 

81. Manhattan Sav. Inst. v. New 
York Nat, Exch. Bank, 170 N. Y. 58, 
62 NE 1079, 86.AmSR 640. 

[a] A municipal bond payable “to 
or——-”’ is negotiable.—Gamble v. 
Allison Independent School Dist., 132 
Fed. 514 [rev on other grounds 146 
Fed. 113, 76 CCA 539]. 

32. Ala.—Blackman y. Lehman, 63 
Ala, 547, 85 AmR 57. 

Ind. — Bartholomew 
Bright, 18 Ind. 93. 

Ky.—Citizens’ Trust, ete. Co. v. 
Hays, 167 Ky. 560, 180 SW 811. 

N. J.—Linbarger vy. West. New 
York Bd. of Education, 83 N. J. L. 
446, 85 A 235, 

N, C.—Weith v. Wilmington, 68 N. 


County Vv. 


C. 24, 
83. See infra § 4220. 
84. Farr vy. Lyons, 13 Fed. 377, 21 


Blatchf, 116; Pettit v. Hope, 2 
623, 18 Blatchf, 180. 

85. Farr v. Lyons, 13 Fed. 377, 21 
Blatchf, 116. 

86. Buchanan vy. Litchfield, 102 U. 
S. 278, 26 L. ed. 138; Sullivan v, Ur- 
bana, 3 Oh, Dec. (Reprint) 554. 

87. Blackman ‘vy. Lehman, 63 Ala. 
547, 385 AmR 57, 

{a] Illustration.—Municipal bonds 
issued in aid of a railroad, which 
stipulate that they are not payable 
until the railroad is in running order 
and the cars run to a certain place, 
are not negotiable. Blackman Vv. 
Lehman, 63 Ala, 547, 35 AmR 57. 

88. Jones v. American Sav. Bank, 
ete,, Co., 189 Wash, 598, 247 P 1017; 
Manker v. American Sav. Bank, etc., 
Co., 131 Wash. 430, 230 P 406, 42 ALR 
1021. 

89. Northern Trust Co. vy. Wil- 
mette, 220 Ill. 417, 77 NE 169, 5 Ann 
Cas 193; La: Crosse Nat. Bank v. 
Petterson, 200 Ill. 215, 65 NE 687 
[aff 102 Ill. A, 501]; Jones v. Ameri- 
can Sav. Bank, ete., Co., 139 Wash. 
598, 247 P 1017; Manker v. American 


Fed. 


{ 
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must contain recitals that prerequisites or condi- 
tions precedent imposed by statute have been com- 
Municipal, bonds are not negotiable 
when they are payable upon a contingency,’? or’ 
only out of a particular fund,®® such as a fund 
derived from special assessments.%? 
nicipal notes are so worded as to be nonnegotiable.” 
The coupons usually attached to municipal bonds 
may be negotiated after they have been separated 
from the bond. 

[§ 4213] b. Power To Issue Negotiable Paper. 
Unless conferred upon it by charter or statute, a 
municipal corporation has no power to issue nego- 
tiable bonds or other negotiable instruments. 
cording to some authorities the power does not exist 
unless it has been expressly conferred upon the 
municipality by the legislature,®* but other authori- 


Sometimes mu- 


Ac- 


Sav. Bank, etc., Co., 131 Wash. 430, 
230 P 406, 42 ALR 1021. See Chi- 
cago First Nat. Bank v. Elgin, 136 
Ill. A, 453 (regardless of whether a 
paper, evidencing the amount due a 
contractor and payable only from a 
certain installment of a special as- 
sessment, is a bond, voucher, or cer- 
tificate, it is not a negotiable instru- 
ment). 

90. Baisden v. Greenville, 215 Ala. 
52 111 <S: 2. 

[a] Thus notes are nonnegotiable 
where they do not contain an uncon- 
ditional promise to pay in money but 
provide that the indebtedness evi- 
denced thereby may be discharged by 
the issuance and delivery of im- 
provement bonds containing a clause 
limiting the liability of the city. 
Baisden v. Greenville, 215 Ala, 512, 
111 S 2. i 

91. Arents v. Com., 18 Gratt. (59 
Va.) 750. 

92. U. S.—Brenham v. German- 
American Bank, 144 U. S. 173, 12 SCt 
559, 36 L. ed. 390; Merrill v. Monti- 
cello, 1388 U. S. 673, 11 SCt 441, 34 
L. ed. 1069; Hill v. Memphis, 134 U. S. 
198, 10 SCt 562, 33 L. ed. 887; Carter 
v. Sinton, 120 U. S. 517, 7 SCt 650, 30 
L. ed. 701 [aff 23 Fed. 535]; Nash- 
ville v. Ray, 19 Wall. 468, 22 L. ed. 
164; Watson v. Huron, 97 Fed, 449, 
38 CCA 264; Bangor Sav. Bank v. 
Stillwater, 46 Fed. 899; Merrill v. 
Monticello, 14 Fed. 628; Hopper v. 
Covington, 8 Fed. 777, 10 Biss. 488 
[aff 118 U. S. 148, 6 SCt 1025, 30 L. 
ed. 190]; Gause v. Clarksville, 10 F. 
Cas, No. 5,276, 5 Dill. 165. 

Ala.—Wetumpka Vv. 
Wharf Co., 63 Ala, 611. 

Ill.—Hewitt v. Normal School Dist. 
Bd. of Education, 94 Ill. 528 [appr 
Northern Trust Co. v. Wilmette, 220 
Ill. 417, 77 NE 169]. 

Iowa.—Swanson vy, Ottumwa, 131 
Iowa 540, 106 NW 9, 5 LRANS 860, 9 
AnnCas 1117; Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423. 

Ky.—Hunter v, Louisville, 208 Ky. 
826, 270 SW 841. ; 

La.—Newgass v, New Orleans, 42 
La. Ann. 168, 7 S 565, 21 AmSR 368; 
A ot v. Shreveport, 29 La. Ann. 

Miss.—Vicksburg v. Lombard, 51 
Miss. 111. 

N. J.—Knapp v. Hoboken, 39 N. J. 
L. 894; Swackhamer v. Hackettstown, 
oy Nida sled 9h; 

Oh.—Muskingum County Comrs. y, 
State, 78 Oh. St. 287, 85 NE 562. 

Or.—Klamath Falls v. Sachs, 35 
Or. 325, 57 P 329> 76 AmSR 501. 

Tex.—Austin v. Nalle, 85 Tex. 520, 
22 SW 668, 960. 5 

Va.—Cumberland County v. Ran- 
dolph, 89. Va, 614, 16 NE 722. 

Wis.—Bushnell v, Beloit, 10 Wis, 

Rapids, 136 


195% 
Cedar 
Dively v. 


93. Reed v. 
113 NW. 7738; 
Cedar Falls, 21 Iowa 565; Slingerland 
v. Newark, 54 N. J. L. 62, 23 A 


Wetumpka 


* 
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ties take the view that the power may be implied,®* | 
it being frequently held that a mere grant of power ' 


to issue bonds implies that: bonds haying the com- 


mercial quality of negotiability may be issued, in | 


the absence of provisions showing a contrary inten- 
tion.2° The power to issue negotiable bonds may not 
be implied from the right to borrow money.” 
Where a municipal corporation has the power to 
bind itself by written obligation, without the power 
to make the same negotiable, and it executes its 
written obligation, making the same neg#tiable in 
form, the instrument will not in fact be negotiable,®® 
but it will not be void. 

Obligations circulating as money. The issuance 
by municipalities of bills, serip, or other corporate 
obligations to circulate as money has been frequently 
prohibited by express statutes;+ and it seems that, 


even in the absence of such express prohibition, | 


municipalities have no right to exercise this pre- 
rogative;? but there is no violation of law where 
serip is issued by a municipality, for a lawful pur- 
pose and not to circulate as money,’? even though 
the members of the council may contemplate that 
the scrip may or will become a convenient circu- 
lating medium,* or even though it is in fact used 
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543, 22 SW 668, 960; Jefferson v. Jen- 
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by individuals or the community generally as a cir- 
culating medium.® 

Railroad aid bonds. Some statutes providing for 
the issuance of municipal bonds in aid of a railroad 
either expressly or impliedly authorize the issuance 
of bonds payable to bearer® or to the company, its 
assigns, or bearer.’ 

Refunding bonds. A statute authorizing cities to 
issue refunding bonds has been construed as giving 
authority to issue ,negotiable bonds in the usual 
form;® but power to issue new negotiable bonds 
having the attributes of commercial paper to take 
the place of a former issue cannot be implied merely 
from ordinary municipal powers,? from the power 
conferred by statute to issue the original bonds,’° or 
from a mere power to borrow money without au- 
thority to issue bonds.*t 

[§ 4214] ce. Mode of Transfer. The transfer of 
nonnegotiable municipal bonds is governed by the 
law of the place where the transfer 1s made,” al- 
though the bonds were executed in another state.t® 
Unless provided otherwise by an applicable stat- 
ute,'* municipal bonds which are on their face made 
payable to bearer or to a person therein named or 
bearer are transferable by delivery,'® without in- 


8. Santa Cruz vy. Waite, 98 Fed. 


94. Carter v. Sinton, 120 U. S. 517, 
7 SCt 650, 30 L, ed. 701 [aff 23 Feu. 
535]; Hunter v. Louisville, 208 Ky. 
326, 270 SW 841; Vicksburg v, Lom- 
bard, 51 Miss. 111. And see cases in- 
fra note 95, s 

[a] Rule discussed and applied.— 
(1) ‘‘Where, therefore, municipal 
bonds, bearing annual or semi-annual 
interest, with long maturities, are 
authorized to be issued for these, or 
such purposes, it must be presumed 
that the legislature intended that 
they shall conform to the known’ 
usage; that they shall have that 
form, and those incidents necessary 
to their availability. It is necessary 
that they should be negotiable, read- 
ily so, that each purchaser and 
holder would acquire a legal title, 
divested of all equities that might 
exist between the original parties. 


lf they have not the characteristics 


of negotiable instruments under the 
law merchant, they would not be 
readily saleable, and would not ac- 
complish the object designed.” Vicks- 
burg v. Lombard, 51 Miss. 111, 125. 
(2) “While there is no specific au- 
thority to issue negotiable bonds, 
there is a specific grant of power to 
do everything which ordinarily is 
done in the issuing of negotiable 
bonds. We know as a matter of 
current commercial custom that so 
large an issue of municipal bonds 
could not be advantageously placed 
upon the market and sold, unless they 
were in fact made negotiable. ... 
We find from the broad and compre- 
hensive grant of power in the en- 
abling act that the legislative pur- 
pose necessarily was to authorize 
the general council to provide for 
the sale of negotiable bonds, other- 
wise it would not have granted au- 
thority to provide for their maturity, 
for the rate of interest they should 
bear or for the annexing of interest 
coupons to them. Not only so, we 
find the general rule to be that where 
express power has been given by the 
legislature to a municipality to issue 
interest bearing bonds, this power 
appears to contemplate and embrace 
the power to make the bonds nego- 


tiable.”’ Hunter v. Louisville, 208 
Ky. 326, 328, 270 SW 841. 
95. S.—D’Esterre v. Brooklyn, 


90 Fed. 586; Howard v. Kiowa Coun- 
ty, 73 Fed, 406 [aff 83 Fed, 296, 27 
CCA “5311, 
Or.—Klamath Falls v. Sachs, 35 
Or, 325, 57 P2329; 76 AmSR 501: 
Tex.—Austin v, Nalle, 85 Tex, 520, 


nings Banking, etc., Co., 35 Tex. Civ. 
A. 74, 79 SW 876; Elser v. Ft. Worth, 
(Civ. A.) 27 SW 739. 

Va.—Cumberland County v. Ran- 
dolph, 89 Va. 614,16 SE 722. 


gs re Ca nah v. Beloit, 10 Wis. 
oe. D’Hsterre v. Brooklyn, 90 Fed. 
6. 
97. Brenham y. German-American 


Bank, 144.0. Sip U2 SCte 59, (si6aTk: 
ed. 390; Merrill v. Monticello, 138 U. 
S. 678, 11 SCt 441, 34 L. ed. 1069; 
Swanson v, Ottumwa, 131 Iowa 540, 
106 NW 9, 5 LRANS 860, 9 AnnCas 
1117; Muskingum County Comrs. v. 
State, 78 Oh. St.. 287, 85 NE 562; 
Citizens Nat. Bank v. Cincinnati, 13 
Oh. Cir CtwNwisy laenGontra State 
v. Goshen Tp., 14 Oh. St. 588. 

Negotiable refunding bonds see in- 
fra text and note 11, 

98. Merrill v. Monticello, 14 Fed. 
628; Sioux City v. Weare, 59 Iowa 95, 
12 NW 786. 

99. Sioux City v. Weare, supra. 
Compare Swanson vy. Ottumwa, 131 
Iowa 540, 106 NW 9, 5 LRANS 860, 9 
AnnCas 1117 (criticizing Sioux City 
v. Weare, 59 Iowa 95, 12 NW 786 
and holding the negotiable bonds in 
question to be void; but apparently 
there was no power to issue bonds 
of any kind, the extent of the 
power of the municipality being to 
execute, wurrants in the usual form 
or perhaps nonnegotiable promissory 
notes), 

Recovery upon bond as nonnego- 
tiable instrument see infra § 4227. 

1. .U,. S.—Thomas v. Richmond, 12 
Wall. 349, 20 L. ed. 453; McCormick 
Meet cae vht City, Vb°R, Gas) "No. 


pete Hindsey v. Rottaken, 32 Ark. 


Ga.—Cothran v. Rome, 77 Ga. 582. 

Iowa.—Dively v. Cedar Falls, 21 
Iowa 565. 

Pa.—Allegheny, City v. MecClurkan, 
14 Pa..'81. 

2. Thomas v. Richmond, 12 Wall. 
(U. S.) 349, 20 L, ed. 453; Lindsey v,. 
Rottaken, 32 Ark, 619. 

3. Dively v. Cedar Falls, 27 Iowa 
227 (serip issued to pay for con- 
struction of bridge). 

4. Dively v. Cedar Falls, supra. 

5. Dively v. Cedar Falls, supra. 

6. Lexington y. Union Nat. Bank, 
75 Miss. 1, 22 S 291; Arents v. Com., 


18° Gratt, (69 Vai) 750) 
7. Maddox v,. Graham, 2 Metc. 
(Ky.) 56. 


387, 39 CCA 106 [aff 89 Fed. 619, and 
rev on other grounds. 184 U. S, 302, 
22 SCt 327, 46 L. ed. 552]. 

9. Coquard v. Oquawka, 192 Ill. 
355, 61 NE 660 [aff 91 Ill, A. 648]. 

10. Coquard v. Oquawka, 192 Ill. 
61 NE 660 [aff 91 Ill. A. 648, 
reviewing and expl Kane v. 
Charleston, 161 Dk 179, 43 NE 611; 
Burr v. Carbondale, 76 Ill. 455; Ga- 
lena v. Corwith, 48 Ill. 423, 95 AmD 
557; Quincy v. Warfield, 25 Ill. 317, 
79 AmD 330]. 

ll. Merrill v. Monticello, 138 U. S. 
673, 11 SCt 441, 34 L. ed. 1069 [overr 
Merrill v. Monticello, 22 Fed. 589]; 
ae v. Lincoln, 102 Iowa 69, 71 NW 

Implication from power to borrow 
money generally see supra text and 
note 97. 

12. Jones v. American Sav. Bank, 
, Co., 139 Wash. 598, 247 P 1017. 

13. Jones vy, American Sav. Bank, 
etc., Co., supra. 

14, Blackman vy, Lehman, 63 Ala. 
547, 85 AmR 57. { } 

[a] Statute changing rule.—Under 
a statute providing that every in- 
strument which is payable to bearer 
shall not be construed as payable to 
whoever may be the holder, but to 
the person from whom the considera- 
tion moves, the ‘title to a municipal 
bond payable to bearer can be de- 
rived only through the indorsement 
or assignment of the person from 
whom the consideration moved. 
Blackman v. Lehman, 63 Ala, 547. 35 
AmR 57, j 

15. U. S.—Ottawa v. Portsmouth 
First Nat. Bank, 105 U. S. 342,°296 L. 
ed. 1127; Roberts v. Bolles, 101 U. §. 
119, 25 L. ed. 880; Evans v. Cleve- 
land, ete, R. Co.,°8 F. Cas. No. 4,557, 
5 Phila, 512, 

Feri apnea v. Haney, 86 Ind, 

Ky.—Citizens’ Trust) vete:,: Coy iv. 
Hays, 167 Ky. 560180 SW 811. 

Pa.—Com. -y. Allegheny County 
Comrs., 37 Pa. 237, 

PP ian ik v. Janesville, 10 Wis. 


_ (a]. Where municipal bonds are 
issued with the name of the payee 
left blank (1) they are payable to 
bearer (see infra § 4220) (2) and pass 
by delivery, unless their negotiability 
is subsequently restricted by the in- 
sertion of the name of some particu- 
lar payee (Manhattan Sav. Inst. v. 
New York Nat, Exch. Bank, 170 N. Y, 
58, 62 NE 1079, 88 AmSR 640). 


pera Dee ts Sue hae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dorsement** or assignment,!” and the holder may sue 
upon them in his own name.?8 

Coupons. Where the statute authorizing the issu- 
ance of municipal bonds provides that they shall be 


transferable only on the books of the city, interest | 
coupons, which have been attached to the bonds, are © 


not transferable, except in the same manner as the 
bonds themselves.?® 

Notes. Where a note purports to have been made 
by a town to the order of its treasurer, the treasurer 
has no authority to impose a financial obligation or 
liability upon the town by indorsing the note.?° 

[§ 4215] 9. Sinking Funds, Redemption or Can- 
cellation, and Payment—a. Sinking Funds?!—(1) In 
General. Where, as is frequently done, provision is 
made by statute or charter?2’ for the creation of a 
sinking fund to be used in paying or redeeming mu- 
nicipal bonds at their maturity,2? sach statute or 
charter becomes a part of the contract between the 
city and its bondholders,?4 and cannot be subse- 
quently changed to their detriment.2> Also a statu- 
tory grant of power to a municipality to establish 
a sinking fund is exhausted by its exercise,?* and 
the municipality is without power to rescind its 
exercise of the power’ and disestablish the fund.27 
Where a sinking fund is created by statute for ex- 
isting bonds, holders of interest coupons which ma- 
ture while the statute remains in force have a vested 
interest in the fund;?* but holders of coupons which 
mature after the repeal of such a statute acquire 
no rights therein.?® A sinking fund cannot be di- 
verted from the purpose for which it is created ;°° 
but where it is not pledged to the redemption of 
any specific bonds, it may be applied to the redemp- 
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tion of bonds held as a part of the fund under a 
statute authorizing the sinking fund commissioners 
to cancel all bonds that may have been purchased 
by them for the redemption of the debt of the city.** 
A bondholder cannot object to a lease of a munici- 
pal gas plant upon the ground that the ordinance 
authorizing the issue of bonds for an extension of 
the plant provided for a retention of a certain 
amount of the annual receipts of the plant for the 
purpose of creating a sinking fund, where there is 
no pledge of the receipts of the plant for the secu- 
rity of the loan and there is no showing that the 
sinking fund has not been kept up by appropriation 
from the city treasury from time to time as required 
by law.®? It has been held that the measure of dam- 
ages arising from the failure of a city to provide 
a sinking fund as it has agreed in the contract with 
its bondholders is not capable of legal computation.** 

[§ 4216] (2) Revenues Constituting Fund. A 
sinking fund is properly composed only of taxes and 
other revenues*4 and not of borrowed money.*° 
Where the statute provides what revenues shall be 
placed in the sinking fund, no special appropriation 
of such revenues is necessary in order to render them 
applicable to such fund.3¢ Where it is provided that 
a certain portion of the revenue of a city, derived 
from a particular source, shall be set aside as a 
sinking fund, it has been held that it is intended that 
such proportion of the gross revenue shall be so 
set aside.°* 

[§ 4217] (3) Custody and Control—(a) In Gen- 
eral, The right to the custody and control or super- 
vision of sinking funds may be and is generally 
fixed by statute;*® but sometimes the right to pos- 


16. Ottawa v. Portsmouth, First. 
Nat. Bank, 105 U. S. 342, 26 L. ed. 
1227, 

17. Evans v. Cleveland, etc., R. 
Co., 8 F. Cas. No, 4,557, 5 Phila. 512. 

18. See infra § 4263. ; 

19. Oelrich y, Pittsburgh, 18 F. 
Cas. No. 10,442, 1 Pittsb. (Pa.) 522. 

20. Franklin Sav. Bank v. Fram- 
ingham, 212 Mass. 92, 98 NE 925. 

[a] Inapplicable statute. — Such 
authority is not conferred by a stat- 
ute providing that an instrument 
payable to a corporation may be ne- 
gotiated by the indorsement of the 
corporation or the officer to whom it 
is made payable; the word ‘‘corpora- 
tion,” as used in the statute, does not 
include cities and towns. Franklin 
Sav. Bank v. Framingham, 212 Mass. 
92, 98 NE 925. 

21. Cross references: 

Necessity for provision for sinking 
fund before issuance of bonds see 
supra § 4182. 

Payment of commission on sale of 
bonds out of sinking fund see supra 
§ 4188. 
22. See statutory and charter pro- 

visions. 

23. U. S.—Hall v. New Orleans, 19 
Fed. 870. 

Cal.—Meyer v. Widber, 126 Cal, 252, 
58 P 532; Irwin v. Exton, 125 Cal. 622, 
58 P 257; Bates v. Porter, 74 Cal. 224, 
15 P 732; Meyer v. Brown, 65 Cal. 583, 
te 281; Crocker v. Wolson, 30 Cal. 
663. 

Ky.—Louisville Sinking Fund 
Comrs. v. Zimmerman, 101 Ky. 432, 
41 SW 428, 19 KyL 689. 

Mich.—Muskegon Tract., ete., Co. v. 


Muskegon, 167 Mich. 331, 132 NW 
1060. 
N. J.—Loudenslager v. Atlantic 
83 A 898 


City; 838 N. J.) Li. 30, : 
N. Y.—Clark vy. Sheldon, 106 N. Y. 
104, 12 NE 3841, 134 N. Y. 333, 32 NE 
23, 19 LRA 138. 
Oh.—Link v. Karb, 89 Oh. St. 326, 
104 NE 632 [aff 14 OhNPNS 244]; 


[44 C. J.—78] 


Cincinnati v. Guckensberger, 60 Oh. 
St. 353, 54 NE 376. 
Pa.—Wilkes-Barre City’s App., 116 
Pa. 246, 9 A 308; Barr v. Philadelphia, 
8 Pa. Dist. 19; Delaware, etc., R. Co. 
v. Scranton City, 5 Pa. Co. 437. 
Tex.—Houston v. Voorhies, 70 Tex. 


356, 8 SW 109. 
Meacham, 18 


Wash.—Baker  v. 
Wash, 319, 51 P 404. 

Ont.—Re Barber, 39 U. C. Q. B. 406. 

[a] A special act applicable to a 
particular town, requiring the estab- 
lishment of a sinking fund for the 
payment of bonds, does not supersede 
a general act providing for the pay- 
ment of such bonds, but merely pro- 
vides an additional security. Van 
Tassell v. Derrenbacher, 56 Hun 477, 
10 NYS 145 [aff 123 N. Y. 661 mem, 23 
NE 750 mem]. 

24. See Constitutional Law § 637. 

25. See Constitutional Law § 637. 

26. Loudenslager y.. Atlantic City, 
83 N. J. L. 30, 83 A 898. 
Loudenslager vy, Atlantie City, 


Hall v. New Orleans, 19 Fed. 
870. 

29. Hall v. New Orleans, supra. 

30. Elser v. Ft. Worth, (Tex. Civ. 
A.) 27 SW 739; Reg. v. Smith, 26 Ont. 
632: Re Barber, 39 U. C. Q. B. 406. 

31. McDermott v. Jersey City 
Sinking Fund Comrs., 69 N. J. L. 575, 
55 A387, 

32. Baily v. Philadelphia, 184 Pa. 
594, 39 A 494, 68 AmSR 812, 39 LRA 
837 [dist Western Sav. Fund Soc. v. 
Philadelphia, 31 Pa. 175, 42 AmD 730, 
as being a case in which the revenues 
of a gas plant were distinctly pledged 
for security and payment of bonds 
and provision made for the manage- 
ment by trustees for that purpose]. 

33. Memphis v. Brown, 20 Wall. 
(U. S.) 289, 22 L. ed. 264 [rev 16 F. 
Cas. No. 9,415, 1 Flipp. 188]. 

34. Murphy y. Spokane, 64 Wash. 
681, 117 P 476. 


35. Murphy v. Spokane, supra. 


Issuance of bonds to create sinking 
fund for other bonds see supra § 4158. 

36. Reg. v. Smith, 26 Ont. 632. 

37. Bates v. Porter, 74 Cal. 224, 15 
P 732 [{foll Haumeister v. Porter, 
(Cal.) 16 P 187]. 

38. See statutory provisions. 

[a] Particular provisions referred 
to and considered.—Wiley v. Sparta, 
154 Ga. 1, 114 SE 45, 25 ALR 1342; 
Cleveland v. Baker, 4 Oh. A. 68, 25 Oh. 
Cir, Ct: IN: St* 3693" Gardner iv. Pnila= 
delphia, 1 Pa. Co. 109. 

{b] In Kentucky, under the stat- 
utes, ‘‘the taxes collected for the pur- 
poses of the sinking fund go in the 
first instance into the hands of the 
treasurer, whose duty it is to deposit 
them in the city depository as a sepa- 
rate account to the credit of the sink- 
ing fund. Neither the mayor of the 
city nor the sinking fund commis- 
sioners have any right or authority 
to make any deposit of funds due the 
sinking fund, or to have in any man- 
ner the control or possession of the 
money to the credit of this fund ex- 
cept such control as may be neces- 
sary to enable them to issue warrants 
upon it for some legitimate purpose. 
And, while the money deposited to the 
eredit of this fund cannot be drawn 
out except upon a warrant signed by 
the city clerk, countersigned by the 
auditor and approved by the mayor, 
this does not mean that the treasurer 
loses the legal custody or control of 
the fund while it is on deposit in the 
depository. It only means that, be- 
fore the city treasurer upon his check 
can withdraw any part of this fund, 
he must have been authorized to do 
so by a warrant signed in the manner 
mentioned.” Walters v. Dorian, 138 
Ky. 735, 740, 129 SW 92, 130 SW 980. 

{c] In New Jersey (1) Sinking 
Fund Act (1917) § 15, committing the 
supervision of sinking funds of mu- 
nicipalities to the state commissioner 
of municipal accounts, applies to out- 
standing bonds as well as those is- 
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session of instruments or documents involved in the 
administration of the fund is fixed by ordinance.*® 
While the city has the legal title to money raised 
for a sinking fund,*° together with the right to col- 
lect, manage, and protect it,*? such legal title is held 
in trust for the bondholders. 42, The actions of offi- 
cers vested with supervision over a sinking fund 
cannot be controlled by injunction, unless the fund 
is in danger of being wasted or impaired,*® or unless 
a liability will be ineurred or an injury done by 
threatened or probable misfeasance for which the 
officers’ bonds or personal responsibility will afford 
no probable or adequate redress.** 

[§ 4218] (b) Investment. Some statutes ex- 
pressly or impliedly authorize or require the invest- 
ment of municipal sinking funds.** . The investment 
may be made only in the securities,#® and accord- 
ing to the requirements,*’ prescribed by statute. 
Under some statutes the investment may be in bonds 
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of the municipality,*® although they are of another 
series,#? and mature at a later date®° than the bonds 
secured by the sinking fund. In some states it is 
held that authority to purchase municipal bonds 
for the sinking fund does not extend to the purchase 
of bonds at the time they are offered for sale by the 
city ;°1 but in other states the statutes expressly re- 
quire that the bonds shall be offered to, and declined 
by, the sinking fund commission before they. are sold 
or offered for sale to other persons.®?. A purchase 
by the city of its own bonds to be placed in a sinking 
fund does not operate as a cancellation or retire- 
ment of such bonds;** bonds so purchased constitute 
assets** and may be sold,°> subject to applicable 
limitations.** The city as trustee for bondholders 
is lable for interest .on nonapplied special assess- 
ments collected by it only at the rate paid to it by 
depositories of the fund.°7 

[§ 4219] b. Redemption, Cancellation, Extension, 


[8§ 4917-4219 


sued after the passage of the statute. 
Plainfield v. Municipal _ Accounts 
Comr., 92 N. J. L. 84, 86, 105 A 457 
(“The act is a broad one, and is en- 
titled ‘An act relating to sinking 
funds and sinking fund commissions.’ 
It is evidently remedial in its charac- 
ter. Quite plainly, in our judgment, 
it was intended to deal with and 
remedy an existing situation by ap- 
plying uniform rules to the amortiza- 
tion of municipal bonds, outstanding 
as well as those thereafter to be is- 
sued, and under the expert supervi- 
sion of an officer specially appointed 
for that purpose, with state-wide 
powers”). (2) Under the provisions 
of the statute expressly defining 
serial bonds as such bonds as are 
payable in installments in successive 
years during at least three quarters 
of the period covered by the term of 
the whole issue, and declaring that 
all other bonds shall be known as 


“term” bonds, municipal bonds are 
not serial bonds but are “term 
bonds,” ‘even if payable in install- 


ments, unless the installments are to 
run for at least three quarters of the 
term of the whole issue. Plainfield 
v. Municipal Accounts Comr., su- 
pra. 

39. See Craig v. Matthews, 238 N. 
Y. 88, 148 NE 800. 

Respective rights of board and 
riot pe siad See supra § 1598 in 43 
C.J. 

40. Austin v. Cahill, 99 Tex. 172, 
88 SW 542, 89 SW 552. 

41. Austin v. Cahill, supra. 

42. Vickrey v. Sioux City, 104 Fed. 
164; Maenhaut v. New Orleans, 16 F. 
Cas. No. 8,939, 2 Woods 108. 

43. San Francisco y. San Fran- 
cisco Funded Debt, 10 Cal, 585. 

44. San Francisco v. San Fran- 
cisco Funded Debt, supra. 

45. See statutory provisions. 

{a] Funds which may be loaned.— 
Under a power to loan a sinking fund 
the corporation has no power to loan 
a portion of the proceeds of a sale of 
bonds issued for the purpose of con- 
struction of waterworks, Bonham v. 
Taylor, 81 Tex. 59, 16 SW 555. 

[b] Power of council.—A duty im- 
posed upon the city comptroller to 
see that the sinking fund is properly 
invested does not require the city 
council to consult him before making 
an investment of the funds in the se- 
curities in which it is authorized by 
statute to invest, Elser v. Ft. Worth, 
(Tex. Civ. A.) 27 SW 739. 

[ec] Interest.—While it may be 
conceded that preservation is the 
principal object to be accomplished in 
dealing with sinking funds, their 
earning capacity in the way of in- 
terest should not be entirely ignored. 
Elser v. Ft. Worth, (Tex. Civ. A.) 27 
SW 739. 

46. See cases infra this note. 

[a] Bonds.—Some statutes require 


the investment of a municipal sink- 
ing fund, or such portion thereof 
as is not needed at the time, in bonds 
of the United States, the state, or of 
a municipal corporation, county, or 
other political subdivision within 
the state. Hogansville Banking Co. 
v. Hogansville, 156 Ga, 855, 120 SH 
604; Wiley v. Sparta, 154 Ga. 1, 114 
SE 45, 25 ALR 1342; Cleveland Vv. 
Baker, 4 Oh. A. 68, 25 ‘Oh. Cire Ct. 
Ss. 369; Burns v. Kain, 17 OhNPNS 

Re Barber, 39 U. C. Q. B. 


[b] Deposit of a sinking fund in a 
bank, at interest, (1) is to be re- 
garded as a temporary investment 
thereof within the meaning of Mu- 


Barber, 39 U. C. Q. B. 406. (2) How- 
ever, where an investment in bonds is 
required by statute (see supra this 
note [a]), (8) a loan to a bank of 
sinking funds on a time certificate 
of deposit is illegal and void (Ho- 
gansville Banking Co. v. Hogansvyille, 
156 Ga. 855, 120 SE 604). 

47. Ft. Scott v. W. G. Eads Brok- 
erage Co., 117 Fed. 51, 54 CCA 437 
[certiorari den 187 U. S. 647 mem, 23 
SCt 846, 47 L. ed. 348]. 

[a] TIllustration.—Where the stat- 
ute required the city to advertise for 
bids and invest the funds in the 
bonds of those parties who offered 
them at the lowest price, the city had 
no power to contraet with a broker- 
age company to repay it the amount 
it should expend in the purchase of 
the city bonds, not exceeding their 
par value and a stated premium, and 
to pay the company for its services 
in addition a sum amounting to more 
than sixteen per cent of the par value 
of the bonds it bought, and such con- 
tract was void, aS was also a contract 
to pay the reasonable value of such 
services. Ft. Scott v. W. G. Hads 
pre rerAge Co.; 117%. Fed. 51, b4°° OCA 

48. Gibson v. Knapp, 21 Misc, 499, 
47 NYS 446; Se a v. Baker, 40h. 
A. 68, 25 Oh. Cir. Ct. S. 369; Elser 
we) Ft, Worth, (Tex. Civ. A.) b7 SW 

[a] Investment favored. — Some 
statutes indicate “an intent upon the 
part of the legislature to encourage 
the investment of the funds in the 
hands of the sinking fund trustees in 
the bonds of that municipality.’ 
Cleveland v. Baker, 4 Oh, A. 68, 75, 25 
Ohe’ Cit Ct.” N.w'S. abo 

{b] Draft for purchase.—A provi- 
sion that municipal officers shall 
honor no drafts upon a sinking fund 
except to pay interest on or redeem 
the bonds for which it is provided 
does not prevent a draft being drawn 
upon the fund for the purpose, of 
purchasing bonds to be used as an 
investment of the fund. Elser v. 
ae Worth, (Tex. Civ. A.) 27 SW 


nicipal Act (1873) § 248 subs 5. Re’ 


49. Elser v. Ft. Worth, supra. 

50. EHlser v. Ft. Worth, supra. 

51. Kelly v. Minneapolis, 63 Minn. 
125, 65 NW 115, 30 LRA 281. 

52. See supra § 4187. 

53. Cleveland v. Baker, 4 Oh. A. 
68, 25 Oh. Cir. Ct. N. S. 369; Elser. v. 
Hi, Worth, .(Tex. Civ. A.). 27. SW 


[a] Reasons for rule.—‘“If bonds 
of the municipality that were pur- 
chased by the sinking fund trustees 
thereby became retired there would 
be no purpose in the issuing of the 
bonds at all, for the improvement for 
which they were issued might as well 
be paid for by an appropriation from 
the sinking fund in the first instance. 
This method of procedure would ob- 
viously preclude the accumulation 01 
a sinking fund and defeat the entire 
purpose of establishing such a fund. 
This 
have failed to present itself to the 
minds of the legislature in framing 
the law as it did. Of course, the pur- 
pose of establishing a sinking fund 
is inconsistent with the proposition 
that improvements might be paid for 
in the first instance by an appropria- 
tion from that fund. If the legal 
effect of purchasing the bonds of a 
municipality by its sinking fund com- 
mission is to retire said bonds, then 
they should be cancelled, for they 


would be the same as bonds that had | 


never been issued and there is no 
statutory authority for the sinking 
fund commission to issue bonds of 
the municipality in the first instance. 
We therefore find that the purchase 
of the bonds of the municipality by 
its sinking fund trustees or commis- 
sion does not in legal effect amount 
to a _ retirement of such. bonds.” 
Cleveland v. Baker, 4 Oh. A. 68, 76, 
25 Oh. Cir. Ct. N.. 8. 369. 
54. Cleveland v. Baker, supra. 


55. Cleveland vy, Baker, supra; 
Elser -v.. Ft.. Worth, . (Tex. .Civ:. A.) 
27 SW 739. 

ye Oh, A. 


56. Cleveland v. Baker, 
68, 26" Oh. Cir. “Ct: N.S. 3 

Tal Application of itmatsadl ae 
The only limitation imposed by some 
statutes upon the sale of bonds held 
for the benefit of a sinking fund is 
that they shall not be sold except 
when necessary to meet the require- 
ments of the fund or the debts paya- 
ble therefrom; limitations and re- 
quirements applicable to the initial 
issuance and sale of bonds by the 
municipality, such as provisions re- 
quiring publication of notice of sale 
and prohibiting a sale at less than 
par, are not applicable to a subse- 
quent sale of bonds purchased and 
held by sinking fund trustees or com- 


missioners. Cleveland v. Baker, 4 
BA A: 68). 726s; Obs. Cin nCt7e Na aise 


57. Jewell v. Superior, 135 Fed. 19, 
67 CCA 623, 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


is a situation that could not. 


3 
i 


§§ 4219-4290] 


‘or Exchange.®® Some statutes expressly require or 
provide that the bonds shall be redeemable or sub- 
ject to call before maturity by the lapse of time, at 
the option of the municipality,°? and, as heretofore 
shown, the municipality may, in a proper case, re- 
serve in the bonds an option to redeem;® but, in the 
absence of a provision therefor either in the bonds 
or an applicable statute, bonds issued for a certain 
number of years are not redeemable before maturity 
without the consent of the persons holding them.** 
A municipality is not bound to redeem its stock at 
a particular time under a statute merely conferring 
upon it an option to do so.*? Where a railroad com- 
pany agrees to surrender for cancellation bonds 
issued to it in payment of a municipal subscription, 
on its failure to perform certain conditions, their 
cancellation will be enforced in equity.®* It is no 
valid objection to municipal bonds that a single bond 
was at first issued in payment of the whole of a sub- 
seription in aid of a railroad,.and afterward bonds 
of smaller denomination were given in exchange for 
the single bond.** Where the statute authorizing 
an issue of new bonds in exchange for outstanding 
bonds provides that the holders of outstanding bonds 
shall have the right to surrender them and receive 
the new bonds in lieu thereof, such holders of out- 
standing bonds cannot be required to receive the new 
bonds at a premium.®® Jn the absence of statutory 
authority, a municipality cannot issue a new bond 
in lieu of an outstanding negotiable lost bond.® 
Where a statute confers upon bondholders the right 
to an extension, its terms must be complied with by 
the bondholders to entitle them to demand such an 
extension.” 


[§ 4220] ¢. Payment**—(1) In General. In the 


absence of contrary provision bonds are payable . 


at the treasury of the municipality.°® While mu- 
nicipal bonds, being ascertained and_ liquidated 
claims,’° need not be presented for audit," if the 


58. Cross references: [a] 


MUNICIPAL CORPORATIONS 


Such authority is not con- 


\ 
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bond is transferable by delivery it should be pre- 


sented by the holder’? or notice given to the corpo- 
rate body in order that the owner may be known.’ 
A municipal. corporation does not free itself from 
lability upon its bonds by merely placing funds for 
their payment in the hands of the proper officers.74 

To whom payable. Bonds in which the name of 
the payee is not inserted are payable to bearer,” and 
bonds payable to bearer are deemed payable to the 
holder.’® Where the bonds are negotiable in form” 
or are indorsed in blank by the payee’® the munici- 
pality is justified in making payment to the holder, 
in the absence of any notice on its part of his want 
of title;“® but where a city has had notice of the 
theft or loss of bonds it is, in order to justify a 
payment, bound to show that the holders to whom 
payment was made were purchasers in good faith 
before maturity and for value;*° and where non- 
negotiable municipal bonds have been stolen, the 
person from whom they were stolen,®! rather than 
the person who came into possession of them through 
a chain of transfers from the thief,®? is entitled to 
payment from the municipality. 

Medium of payment. If the bonds do not specify 
the medium of payment, they may be paid in any 
medium which is a legal tender at the time of their 
maturity ;°° but holders of municipal bonds cannot 
of course be compelled to accept in payment any- 
thing but legal tender.®* 

Priorities. A mere provision that a certain sum 
annually shall be paid upon certain bonds does not 
give the holders priority over other bonds;®> nor 
does the fact that one issue is older than another 
give it priority.°° Priority of demand of payment 
will not create priority between bondholders.** Un- 
der the terms of some statutes local improvement 
bonds payable from special funds are payable in 
their numerical order,®* and not pro rata where the 
funds are insufficient to pay all in full.®® 


notice. Leach v. Fayetteville, 84 N. 


Cancellation of invalid securities see 

infra § 4228. 

Power to issue refunding bonds see 

supra § 4157. 

59. See statutory provisions: 
Brenham y. German American Bank, 
144 U. S. 1738, 12 SCt 559, 36 L. edi 
390; National ‘Bank of Republic v. St. 
Joseph, 31 Fed. 216, 24 Blatchf. 436. 

[a] Effect of statute.—W hen the 
statutory authority for the issuance 
of the bonds provides that the mu- 
nicipality shall have the right to re- 
deem them on call at any time, they 
should be considered as issued sub- 
ject to this privilege although such a 
provision is not incorporated in the 
bonds. National Bank of Republic v. 
St. Joseph, 31 Fed. 216, 24 Blatchf. 
436. 


60. See supra § 4199. 

61. Memphis v. Memphis 
Bank, 99 Tenn. 104, 42 SW 16. 

[a] Bonds issued after repeal of 
statute.—The provisions in Acts 
(1883) c¢ 170, as to the right of the 
city of Memphis to redeem at the ex- 
piration of six years, was abrogated 
by the act of June 5, 1885 (Acts Ex. 
Sess. [1885] c 2), and a bond there- 
after issued without any stipulation 
therein as to redemption was not sub- 
ject to call after the lapse of six 
years. Memphis v. Memphis Sav. 
Bank, 99 Tenn. 104, 42 SW 16. 

62. Edinburgh v. British Linen 
ae [1913] A. Cc. 133. 

Clark vy. Rosedale, 70 Miss. 542, 

12 & 600. 

64. Rockmulh vy. Pittsburgh, 20 F. 
Cas. No. 11,982. 

65, Lloyd v. Altoona City, 134 Pa. 
545, 19 A 675. 

@6. Citizens Nat: Bank~v-<Cincin- 
natmutsn Ohit Cire -CthwN. SS. Lal 


Sav. 


ferred by a statute empowering the 
municipality to reissue bonds in lieu 
of original bonds upon their surren- 
der and cancellation. Citizens Nat. 


Bank v. Cincinnati; 13' Oh, Cir. Ct. 
N. S. 14. 
67. State v. New Orleans, 43 Lia. 


Ann, 130, 8 S 883. 

[a] Thus, under a statute allow- 
ing the holders of certain bonds to 
have them extended upon the condi- 
tion that all unmatured coupons ma- 
turing after a specified date should be 
attached to such bonds, one who had 
collected the interest coupons matur- 
ing after such date and detached 
them from the bonds was not entitled 
to have the bonds extended. State v. 
New Orleans, 43 La. Ann, 130, 8 S 833. 

68. Payment: 

From general or specific funds see 

infra § 4223. 
ek a Ca to compel see Mandamus 


Of part of principal, as ratification of 

invalid bonds see supra § 4210. 
Provision for: 

In bonds see supra §§ 4198-4201. 

Prior to issuance see supra § 4182. 

69. Williamson v. Farson, 101 Tl. 
A, 328 [aff 199 Ill. 71, 64 NE 1086]; 
Friend v. Pittsburgh, 131 Pa. 805, 18 
A 1060, 17 AmSR 811, 6 LRA. 636. 

70. ‘See cases infra note 71. 

71. Commercial, ete, Bank  v. 
Ewing, ,66 Cal. A. QIL 225 P 446: 
Leach v. Fayetteville, 84 N. C. 829. 

[a] A statute requiring the pres- 
entation of claims within two years, 
being for the purpose of enabling a 
municipal corporation to make a rec- 
ord of its valid outstanding obliga- 
tions, does not apply to a bond of the 
existence and character of which the 
corporate authorities have actual 


C, 829; Wharton v. Currituck County, 
82 N. C,-11. 
he Leach v, Fayetteville, 84 N. C. 

73. Leach v. Fayetteville, supra. 

74 Federgreen y. Fallsburgh, 25 
Hun (Ni. Y*) 152: 

75. Lyon County v. Keene, etc., 
Bank, 100 Fed. 337, 40 CCA 391 [aff 
97 Bed. 159], 

76. Farr v. Lyons, 13 Fed. 377, 21 
Blatchf. 116. 

77. Strong vy. District of Columbia, 
C: 242. 


78. Strong v. District of Columbia, 
i Strong v. District of Columbia, 


Louisville, 83 


supra. 
80. Bainbridge v. 
Ky. 285, 4 AmSR 1538, 
81. Manker v. American Sav. Bank, 
eta» Col, Ae Wash. 4380, 230 P 406, 43 


82. Marien v. American Sav. Bank, 
etc., supra. 

Rights of former and present hold- 
ergs of municipal bonds generally see 
infra § 4256. 

83. Peo. v, Cook, 39 Cal. 658, 44 
Cal. 638. 

84. English v. Oliver, 28 Ark. 317. 

‘85. Maenhaut v. New Orleans, 16 
F. Cas. No. 8,940, 3 Woods 1. 

86. Maenhaut’ v. New Orleans, 
supra, 

87. Meyer v. Didber, 126 Cal. 252, 
58 P 532. 

88. Johnson v. McGraw, 139 Wash. 
139; 245 P 916% State wv. Mills, *133 
Wash. 681, 234 P 1042, 238 P 581. 

89. State v. Mills, supra: 

[a] Repayment for pro rata dis- 
tribution.—Under L. (1892) ¢ 608, as 
amended by L. (1895) cc 488, 744, and 
L. (1896) ce 650, L, (1898) ¢ 315, and 
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[§ 4221] (2) Interest.°° Where a coupon passes 
by delivery like a bank note, the holder is not bound 
to show his chain of title at the time he demands 
payment ;*! but it has been held that the city pays 
overdue coupons at its peril..? Interest coupons 
upon bonds which are not demands are not required 
to be presented for allowance.®* 

After maturity. Unless a contrary intent is in- 
dicated by statute,°* interest-bearing or coupon 
bonds of a municipality, which are not paid upon de- 
mand at maturity, continue to bear interest,®® and 
the same is true of coupons which are not paid.?® 
The rate of interest after maturity is the same as 
that before maturity.°* It has been held that the 
city is not liable for interest accruing after maturity 
where it has funds on hand to pay the bond at ma- 
turity and the bond is not then presented at the 
municipal treasury ;°° but it is also held that, where 
there are no funds to pay bonds if presented, they 
will continue to draw interest, although not pre- 
sented,®°® and that where no actual notice is given to 
the holder of an interest-bearing municipal bond 
which is overdue to present it for payment and sur- 
render, and there is no statutory method provided 
for the calling in of such a bond and fixing a day 
beyond which interest will not run, interest will con- 
tinue to accrue on such an obligation in the same 
manner as upon an ordinary note of a private per- 
son.!_ Under a contract provision that temporary 
notes shall bear interest at a specified rate until 
bonds are issued the holder of the notes is entitled 


L. (1904) c 620, holders of bonds is~ 
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N. Y.—Elmira Iron, 


[§§ 4221-4292 


to, and only to, interest at the specified rate from 
the respective dates of the notes until the bonds are 
issued.” 

[§ 4222] 10. Rights, Remedies, and Liabilities*’—a. , 
As between Municipality and Holders of Securities 
—(1) In General. Purchasers of municipal bonds 
take them subject to the law in force at the time 
of their issuance, and their rights are to be deter- 
mined by the law as it was judicially construed 
when the bonds were put on the market as nego- 
tiable paper.®> Except where he has taken the bond 
subject to a statutory provision that no action 
shall be brought against the city by its creditors,® 
any holder of a valid’ municipal bond, who has title 
thereto as against other persons,* has the right to 
maintain an action to require the municipality to 
live up to the terms of the bond,® and his right to 
sue the city cannot be impaired by subsequent leg- 
islation.!° The ownership of municipal bonds nec- 
essarily includes the ownership of the right to in- 
terest secured by them and of the coupons attached.!t 

Refunding bonds. Where municipal corporations, 
already having the power to contract debts and levy 
and collect taxes for their payment, are authorized 
to fund such indebtedness ana issue new bonds there- 
for, the same remedy will exist to enforce payment 
of these as of the old ones, if no provision is made 
in the law under which the funding is made as to 
the means by which collection may be had.’? 

Reformation of bonds. A municipal bond may ‘be 
reformed in equity on the ground of mistake where 


etc., Rolling] down in the enabling act.” Packard 


sued for construction of a sewer who 
have received payment thereof can- 
not be required to repay the amount 
in order that it may be apportioned 
pro rata among all the bondholders. 
Hook v. German-American Bank, 152 
App. Div. 258, 136 NYS 1019 [aff 71 
Mise. 552, 129 NYS 491, and aff 211 
N. Y. 508 mem, 105 NE 1087 mem]. 

90. Provision for payment: 

In bonds see supra §§ 4198—4200. 
Prior to issuance of bonds see supra 

§ 4182. 

91. Williamsport v. Com., 90 Pa. 
498. 

92. Bainbridge v. 
Ky. 285, 4 AmSR 153. 

{a] Notice.—The fact that the pa- 
per is overdue is such a notice of 
want of title as will place the city 
upon inquiry. Bainbridge v. Louis- 
ville, 83 Ky. 285, 4 AmSR 153. 

93. Freehill Vv. Chamberlain, 65 
Cal. 603, 4 P 646. 

94. Packard v. Mobile, 151 Ala. 
159/ 43 S 968; Meyer v. San Francisco, 
150 Cal. 131, 88 P 722, 10 LRANS 110; 
Kendall v. Porter, 120 Cal. 106, 45 P 
Sos ee 1435 Mt: ‘Morris vy. Williams, 
38 Il, A. 401. 

[a] Where the statute does not 
provide for payment of any interest 
accruing after maturity, it must be 
understood as intending that no such 
interest js to accrue. Meyer v. San 
Francisco, 150 Cal. 131, 88 PHT 225010 
LRANS 110 [dist Kendall v. Porter, 
120 Cal. 106, 45 P 333, 52 P 143]. 

[b] Coupons extending only to 
maturity.—The mere fact that inter- 
est coupons attached to the bonds ex- 
tend only to the maturity of the 
bonds does not show a legislative in- 
tent that they are not to bear interest 
after maturity, if default is made in 
payment. Kendall v. Porter, 120 Cal. 
106, 45 P 3338, 52 P 148; Peo. v. Get- 
zendaner, 137 Ill. 234, 34 NE 297. 
Ala.—Caldwell v. Dunklin, 65 
Ala. 461. 

Cal.—Ellis v. Witmer, 134 Cal. 249, 


Louisville, 83 


66 P 301; Kendall v. Porter, 120 Cal, 
106, 45 P 333. 52 'P: 43. 
Ill.—-Peo. v. Getzendaner, 137 Ill. 


234, 34 NE 297. 


Mill Co. vy. Elmira, 5 Mise. 194, 25 
NYS 657. 
Sh Nom v. Milwaukee, 18 Wis. 

96. Cairo v. Zane, 149 U. S. 122, 13 
SCt 803, 37 L. ed. 673; Wilson v. Neal, 
23 Fed. 129; Rich v. Seneca Falls, 8 
Fed. 852, 19 Blatchf, 558; Phelps v. 
Lewiston, 19 F. Cas. No. 11,076, 15 
Blatchf. 131; Cripple Creek v. "Adams, 
36 Colo. 320, 85 P 184; Lexington v. 
Union Nat. Bank, 75 Miss. Ly 22 S 291. 

[a] Compound interest.——(1) The 
general rule that compound interest 
cannot be recovered (see Interest § 
36) (2) does not prevent the recovery 
of interest upon unpaid coupons after 
maturity, under a statute allowing 
interest upon money due on any in- 
strument in writing (Cripple Creek v. 
Adams,. 36 Colo. 320, 85 P 184). 

Interest upon overdue coupons gen- 
erally see Interest § 64, 

97. Fauntleroy v. Hannibal, 8 F. 
Cas. No.. 4,692,.5) Dill, .219; Peo. v. 
Getzendaner, 137 Ill. 234, 34 NE 297; 
Elmira Iron, ete., Rolling Mill Co. v. 
Elmira, 5 Mise. 194, 25 NYS 657. 

[a] Rate specified in bond.— 
Where the rate of interest specified 
in a municipal bond is less than the 
legal rate, the contract price con- 
tinues after maturity of the bond. 
Elmira Iron, ete., Rolling Mill Co. v. 
Elmira, 5 Mise. 194, 25 NYS 657. 

98. Friend v. Pittsburgh, 131 Pa. 
305, 18 A 1060, 17 AmSR 811, 6 LRA 


Wilson v. Neal, 23 Fed, 129. 

1. Williamson v. Farson, 101 Ill. 
A. 328 [aff 199 Ill. .71, 64 NE 1086]. 

2. Grecian v. Hill City, 123 Kan. 
542, 256 P 163. 

3. Binding effect on federal courts 
of state decisions on rights of holders 
of municipal bonds see Federal 
Courts § 185, 

4. Packard vy. Mobile, 151 Ala. 159, 
168, 48 S 963; Gagnon v. Butte, 75 
Mont. 279, 243 P 1085, 51 ALR 966; 
Austin v. Cahill, 99 Tex. 172, 88 SW 
542, 89 SW 552. 

“The purchaser of municipal bonds 
takes them, universally, subject to 
the conditions and limitations set 


v. Mobile, supra. 

5. Green County v. Conners, 109 
U.S. °104,. 3- SCte 69, 27° bi ederaray 
Ralls County Vv. Douglass, 105 U. Ss. 
728, 26 L. ed. 957; Douglass y. Pike 
County, 101 U. S. 677, 25 L. ed. 968. 

ne Kennedy v. Sacramento, 19 Fed. 


[a] Remedy in such case.—Where, 
by statute, it was provided that no 
action should be brought against the 
city of Sacramento by its creditors, 
and that the city should issue its 
bonds for the purpose of funding its 
debt and should levy an annual tax 
of one per cent, of which a specified 
portion should be set aside for the 
payment of the bonds, no action 
would lie upon bonds issued to those 
surrendering claims against the city 
and taking bonds instead, but the 
remedy of the bondholders was by 
mandamus against the proper officer 
to compel him to carry out the terms 
of the statute. Kennedy v. Sacra- 
mento, 19 Fed. 580. 

7. Rights and remedies of holders 
of invalid securities see infra §8§ 
4227-4230. 

8 Schmid v, Frankfort, 141 Mich. 
291, 104 NW 668. 

Estoppel to deny title. — 

plaintiff purchased certain 
town bonds from the agent of the al- 
leged owner, who received a portion 
of the proceeds of the sale from his 
agent, Such owner being estopped to 
deny the validity of the purchase, the 
town could not deny plaintiff’s title 
to the bonds. Schmid vy. Frankfort, 
141 Mich. 291, 104 NW 668. 

Holders of stolen securities see 
infra § 4226. 

9. Hayes v. Seattle, 120 Wash. 372, 
207 P 607. 

Form of action see infra § 4260. 

10. Bates v. Gregory, 3 Cal. Unrep, 
Cas. 170, 22 P 683 

11. Com. v. Pittsburgh, 34 Pa. 496. 

Right of purchaser from munici- 
pality to accrued interest Contos see 
supra § 4197. 

12. Graham vy. Paaoua vies 146 Ala. 


449, 42 S 400; Peo. v. Lippincott, 81 


T9.3. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


Nebr, 717, 189 NW. 365. 


.ford, 85 Or. 


¥ 


D 


§§ 4999-4993) 


there has been a mistake on the part of the mu- 
nicipality and knowledge thereof on the part ‘of 
the purchaser,'* but not of course where there has 


been no mistake.!4 


[§ 4223] (2) Bonds Payable Generally or from 
Special Tax or Fund—(a) In General. 
sions of various municipal bonds, or of the consti- 
tution, statute, charter, or ordinance under which 
they were issued, have been construed to make the 
bonds direct, general, or absolute obligations of the 
municipality,’® and to render the municipality, lia- 


13. Essex v. Day, 52 Conn. 483, 1 
A 620. 

ee Potter v. Greenwich, 92 N. Y. 
15.. U.. S.—U. S. v. New Orleans, 
98 U. S. 381, 25 L. ed. 225; National 
Exch. Bank v. Superior, 148 Fed. 11, 
78 CCA 179 [certiorari den 206 U.S. 
564, 27 SCt 796, 51 L. ed. 1190]; Su- 
perior v. Marble Sav. Bank, 148 Fed. 
7, 78 CCA 175; Darlington v. Atlantic 
Trust Co., 78 Fed. 596, 24 CCA 257. 

Colo.—Toothaker v. Boulder, 13 
Colo. 219, 22 P 468. 
epee ie aaa dotte v. Zeitz, 21 Kan. 

Nebr.—Alexander v. 108 

. J.—Mutual Ben: L. Ins. Co. v. 
HBlizabeth, 42 N. J. Li. 235. 

N. C.—Charlotte v. American Trust 
Co., 159 N. C. 388, 74 SH 1054. 

Or.—Coiby v. Medford, 85 Or. 485, 
167 P 487; Eugene v. Willamette 
Valley Co., 52 Or. 490, 97 P 817. 

Pa.—Com. v. Pittsburgh, 88 Pa, 66. 

Ss. C.—Sullivan v. Charleston, 123 
S. C. 91, 116 SE 104. 

[a] Bonds equaling amount of as- 
sessments.—Some statutes providing 
for the issuance of bonds equaling 
the total amount of unpaid assess- 
ments contemplate that such bonds 
shall be regarded as liabilities and 
general obligations of the city, which 
the city must pay, without regard to 
whether the assessments have been 
or can be collected. Colby v. Med- 
485, 167 P 487. ” 

{b] Payment from general reve- 
wmues.—The city may pay the interest 
on the bonds from its general reve- 
nues if sufficient for that purpose. 
Gastonia v. Citizens’ Nat. Bank, 165 
N. C, 507, 81 SE 755. 

[ce] Where the bond contains a 
general obligation to pay, it cannot 
be converted into’ a promise to pay 
from a particular fund, except upon 
the plainest grounds of construction. 
Mutual Ben. L. Ins, Co. v. Elizabeth, 


Bailey, 


420N).J. TG. 235: 
16. See infra note 17 [a]. 
17, CU. -S—Us8.—7 Fort. Scott, 99 


U. S. 152, 25 L. ed. 348; U.S. v. New 
Orleans, 98 U. S. 381, 25 L. ed. 225; 
Darlington v. Atlantic Trust Co., 78 
Fed. 596, 24 CCA 257. 
Colo.—Toothaker v. Boulder, 13 
Colo. 219, 22 P 468. 
ig emacs waynes v. Zeitz, 21 Kan. 


49. 

N. D.—Charlotte v. American Trust 
Co., 159 N. C. 388, 74 SE 1054. 

Or.—Eugene v. Willamette Valley 
Co; 2 ,Or. 490,97 Pr 817. 

Pa.—Com. v. Pittsburgh, 88 Pa. 66. 

S. C—Sullivan v. Charleston, 123 
SiG 9133 1416 SE). 104: 

[a] iability to suit.—(1) Where 
the obligation of a city to pay bonds 
is unconditional, an action may be 
maintained against it, although they 
are issued under a statute by which 
they are payable through the agency 
of state officials. Toothaker v. Boul- 
der, 13 Colo. 219, 22 P 468. (2) The 
fact that the revenue for the pay- 
ment of bonds is to_be collected by 
special assessment does not relieve 
the city from liability to suit thereon, 
Mather v. San Francisco, 115 Fed. 37, 
52 CCA 631; Wyandotte v. Zeitz, 21 
Kan, 649; Com, v. Pittsburgh, 88 Pa. 
66. (3) Also the fact that municipal 
bonds are payable out of a special 
fund, known as a “sinking fund,” 
does not prevent the holder from 
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_ble to suit upon the bonds,'® even though there are 
also specific provisions relative to security or pay- 
ment,'? such specific provisions being deemed to 


afford merely additional or collateral security for 


payment.1® 
The provi- 


maintaining an action at law thereon 
to enforce collection. Waite v. Santa 
Cruz, 75 Fed. 967. 

18.- U. S. v. New Orleans, 98 U. S. 
381, 25 L. ed. 225; Charlotte v. Amer- 
ican Trust Co., 159 N. C. 388, 74 SH 
1054; Sullivan v. Charleston, 123 S. C. 
91, 116 SH 104. 

[a] Tilustrations.—(1) A constitu- 
tional amendment authorizing a city 
to issue ‘bonds for the purpose of 
street improvements necessarily con- 
stitutes the bonds the obligation of 
the city, and this obligation is not 
affected by a further provision that 
the revenue derived from assessments 
shall be devoted solely and exclu- 
sively to the payment of the bonds, 
as this is simply security for the ob- 
ligation and a precaution against a 
diversion of the revenue to other pur- 
poses. Sullivan v. Charleston, 123 
S. C. 91, 116 SE 104. (2) Municipal 
bonds issued upon a subscription to 
the stock of a railroad company, un- 
der an ordinance which declared that 
the stock “should remain forever 
pledged for the payment of the 
bonds,” are an absolute obligation of 
the city, the ordinance creating only 
a pledge of the stock by way of col- 
lateral security for their payment. 


U, S. v. New Orleans, 98 U. S. 381, 
25 L. ed. 225. 
[b] Preservation of security.— 


Acts (1904) No. .96 § 9 require the 
board of liquidation of the city of 
New Orleans to pay, from moneys 
collected by it from the city prior 
to Jan. 1, 1909, for the construction 
of a courthouse, first the accrued in- 
terest on the bonds which may there- 
tofore have been issued under the act 
and then, after reserving the amount 
needed to insure the payment of such 
interest due in the following year, to 
apply the balance to the payment of 
certificates to be issued for construc- 
tion and other expenses, by the court- 
house commission. A compliance 
with these requirements takes noth- 
ing from the ample security on the 
basis of which the bonds in question 
were issued. State v. New Orleans 
au of Liquidation, 125 La, 340, 51.8 

83. 

19. U. S.—Gladstone v. Throop, 71 
Fed. 341, 18 CCA 61; U. S. v. Cicero, 
50 Fed. 147, 1 CCA 499; Beaulieu v. 
Pleasant Hill, 14 Fed. 222, 4 McCrary 
554; Amy v. Selma, 12 Fed. 414. 

Ala.—Steiner v. Capitol Heights, 
213 Ala. 539, 105 S 682. 

Ida.—New First Nat. Bank v. Wei- 
ser, 30 Ida. 15, 166 P 218. 

Mo.—Morrison v,. Morey, 146 Mo. 
543, 48 SW 629; State v. Trammel, 
106 Mo. 510, 17 SW 502 [aff 11 SW 
747]; State v. Wabash, ete., R. Co., 
97 Mo. 296, 10 SW 434; State v. Mis- 
souri Pac. R. Co., 92 Mo. 137, 6 SW 
862; State v. Shortridge, 56 Mo. 126. 

Mont.—Gagnon vy. Butte, 75 Mont. 
279, 248 P 1085, 51 ALR 966. 

Oh.—Miller v. Hixson, 64 Oh, St. 39, 
59 NE 749, 

Pa.—Com, v. Pittsburgh, 88 Pa. 66. 

Wash.—State v. Tacoma, 97 Wash. 
190, 166 P 66. 

[a] Surplus in other special 
funds.—Where bonds are payable 
only out of the fund of a particular 
improvement district, a bondholder 
cannot compel payment from the sur- 
plus funds of other improvement dis- 
tricts which have been transferred to 
a fund known as a local improve- 
ment district surplus fund. State v. 


Under the provisions of other bonds 
or statutes, however, the bonds are payable only out 
of a special fund derived from special assessments 
or other specified soureces,!® and there is no general 
obligation or lability on the part of the munici- 
pality in respect thereof;?° and some authorities 
take the view that there is no liability,” direct or in- 


Tacoma, 97 Wash. 190, 166 P 66. 

[b] Apportionment of funds.—A 
holder of bonds issued to pay for 
particular improvements is entitled 
to such proportion of special assess- 
ments collected for their payment as 
the amount of bonds held by him 
bears to the total amount of bonds 
issued less the sums previously paid 
to him, Jewell v. Superior, 135 Fed. 
19, 67 CCA 623. 

[c] Assessments corresponding to 
bonds.—(1) Some statutes do not 
contemplate that each installment of 
assessment must be applied, when 
collected, to the payment of the cor- 
responding bond. Pittsburgh, etc., 

. Co. v. Schmuck, 181 Ind. 323, 103 
NE 325. (2) However, under other 
statutes, assessments paid by one 
property owner cannot be diverted to 
the payment of principal and interest 
due on bonds from other property 
owners who are delinquent. New 
First Nat. Bank v. Weiser, 30 Ida. 15, 
166 P 213. 

Remedies of bondholders against 
property assessed see infra § 4259. 

20. National Exch. Bank v. Su- 
perior, 148 Fed. 11, 78 CCA 179 [cer- 
tiorari den 206 U. S. 564, 27 SCt 796, 
51 L. ed. 1190]; Brattleboro Sav. 
Bank v. Superior, 148 Fed. 10, 78 CCA 
178; White River Sav. Bank vy. Su- 


perior, 148 Fed. 1, 78 CCA 169; Stei- 


ner v. Capitol Heights, 213 Ala, 539, 
105 S 682; Stege v. Richmond, 194 
Cal. 305, 228 P 461; Brookes v. Oak- 
land, 160 Cal. 423, 117 P 433; Meyer 
v. San Francisco, 150 Cal. 131, 88 P 
722, 10 LRANS 110; State v. Tacoma, 
97 Wash. 190, 166 P 66; Baker v. 
Seattle, 2 Wash. 576, 27 P 462. See 
Windfall City v. New Castle First 
Nat. Bank, 172 Ind. 679, 87 NE 984, 
89 NE 311 (improvement bonds are 
not personal obligations of the muni- 
cipality). 

{a] General fund.—(1) Where 
bonds are made payable from a spe- 
cific fund, a claim against the gen- 
eral fund of the city cannot be en- 
forced (Baker v. Seattle, 2 Wash. 
576, 27 P 462), (2) particularly where 
there has been no failure upon the 
part of the city with regard to the 
steps necessary to provide such a 


eect fund (Baker v. Seattle, su- 
pra). d 
21. U. S.—Liebman v. San Fran- 


cisco, 24 Fed. 705. 

Ala.—Steiner v. Capitol Heights, 
218 Ala, 539, 105 S 682. 

Cal.—Union Trust Co. v. State, 154 
Cal, 716, 99 P1838, 24 LRANS 1111: 

Ida.—New First Nat. Bank v. Wei- 
ser, 30 Ida. 15, 166 P 213. 

Okl.—Beggs v. Kelly, 110 Okl, 274, 
238 P 466. 

See Peo. v. Ross, 272 Ill. 285, 290, 
111 NE 987 (conceding that the city 
is not liable in any way for the pay- 
ment of bonds issued to anticipate 
the collection of special assessments 
levied upon contiguous property, but 
holding that the record does not dis- 
close facts rendering the rule appli- 
cable; ‘so far as can be ascertained 
from the record, these bonds may 
have been issued to anticipate the 
collection of the portion assessed 
against the city as public benefits” 
or “the entire improvement may have 
been made by the city and the pay- 
ment therefor provided for by the 
issuance of these bonds’’), 

{a] Bonds issued by board of 
public works.—Liebman vy. San Fran- 
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direct,?2 ex contractu or ex delicto,?* on the part of 
the municipality for nonpayment of the bonds or in- 
terest thereon, even where there is negligence on the 
part of municipal officers in failing to levy and collect 
valid and adequate assessments,?4 or where there is 
a diversion of the funds collected;*° but other au- 
thorities hold that while the fund raised by assess- 
ment,?° rather than the general funds of the munici- 
pality,?’ is primarily liable for payment of the 
bonds,’ yet the municipality may be lable to the 
bondholders for losses arising from negligence or de- 
linqueney in failing to levy and collect valid and 
adequate assessments, or to preserve and enforce 
the lien thereof,?* as well as for losses arising from 
a diversion, misappropriation, improper application 
of, or failure to pay over the fund collected.?? The 
view taken in some cases is that, where a city has 
issued improvement bonds and pledged special as- 
sessments therefor, it is merely an agent®® or statu- 
tory trustee*! of the bondholders for the collection 
of the assessments, and is not a guarantor of the 
bonds.*?. However some statutes mandatorily re- 
quire a municipality which has issued, or may there- 
after issue, any special improvement bonds, to ere- 
ate a fund for the purpose of guaranteeing the pay- 
ment of the bonds and interest thereon;** obliga- 
tions imposed upon the municipality by the bonds, 
or by the statute or ordinance under which they were 
issued, to levy and collect special assessments, or 


cisco, 24 Fed. 705 (under California 


statute); Union Trust Co. v. State, 

154 Cal. 716, 99 P 188, 24 LRANS| NE 575. 

aa, [a] Assessments 
22. Steiner v. Capitol Heights, 213 


MUNICIPAL CORPORATIONS 


185 Ill. A. 228; Bloomington v. 
zens’ Nat. Bank, 56 Ind. A. 446, 105 


county.—When delinquent special as- 


[§§ 4223-4294 


to set apart money from other specified sources, and 
to make application thereof to the payment of the 
bonds or interest thereon, should be performed,** 
and in some eases it is held that performance may 
be compelled ‘by a court of equity,*> or that the 
enforcement of a subsequent statute impairing the’ 
obligation of the contract may be restrained.®® Also: 
it is held that, although certain bonds are not gen- 
eral obligations of the mynicipality,*’ to be enforced 
by a personal judgment against it,?° nevertheless 
an action may be maintained against the city on the 
bonds to establish and perpetuate them as a claim 
upon the funds*® and to prevent the bar of the stat- 
ute of limitations;*® but there is authority to the 
contrary.41 Sometimes public utility bonds are 
made a lien upon the waterworks property.*2 A suit 
cannot be maintained by a person holding the publie 
stock of a municipal corporation to avoid an aliena- 
tion of its property on which he has no specific or 
general lien,*? and which is not shown to be essential 
to his security.*4 

[§ 4224] (b) Taxation.*® Where municipal bonds 
have been issued under authority of law, and there 
is a valid law, at the time of their issuance, direct- 
ing a tax to be levied for their payment, the law 
for the tax becomes a part of the contract,*® and 
the right conferred on the bondholders thereby can- 
not be impaired by subsequent legislation*’ or even 


Citi- | from a breach, and the multiplicity 


of actions to be avoided by a suit for 

specific performance (Puget Sound 

Power, etc., Co. v. Seattle, supra). 
36. Moore vy. Otis, 275 Fed, 747. 


collected by 


Ala. 539, 105 S 682; Capitol Heights 
v. Steiner, 211 Ala. 640, 101 S 451. 

23. Steiner v. Capitol Heights, 213 
Ala. 539, 105 S 682; Capitol Heights 
v. Steiner, 211 Ala. 640, 101 S 451. 

24. Moore v. Nampa, 18 F. (2d) 
860 (decided under Idaho statute); 
Capitol Heights v. Steiner, 211 Ala. 
640, 101 S 451; Gagnon v. Butte, 75 
Mont. 279, 243 P 1085, 51 ALR 966. 

[a] Reason for rule-—The muni- 
cipal officers are deemed to act in 
the premises, not as representatives 
of the municipality, but as special 
agents or instrumentalities to ac- 
complish a public end. Moore vy. 
Nampa, 18 F. (2d) 860. 

25. Steiner v. Capitol Heights, 213 
Ala. 539, 105 S 682. 

[a] A remedy against the officers 
responsible for the diversion is pro- 
vided by some statutes. Steiner v. 
ay teh Heights, 213 Ala, 539, 105 S$ 
682. 

26. Scranton Dime Deposit, etc., 
Bank vy. Scranton, 208 Pa. 383, 57 A 
770. 

27. Bloomington vy. Citizens’ Nat, 
Bank, 56 Ind. A. 446, 105 NE 575. 
28. Nolan v. Reading City, 
Pa. 367, 84 A 390; Scranton Dime De- 
posit, etc., Bank v. Scranton, 208 Pa. 
383, 57 A 770; O’Hara vy. Scranton 
City, 205 Pa, 142, 54 A 718; Gable v. 
Altoona, 200 Pa. 15, 49 A 367. See 
Jewell v. Superior, 135 Fed. 19, 67 
CCA 6238 [certiorari den 198 U. S. 583, 
25 SCt 801, 49 L. ed. 1173] (recog- 
nizing that the city is liable for a 
failure to perform its duty to. exer- 
cise due diligence to collect the as- 
sessments according to law and en- 
force the lien thereof for the benefit 
of the bondholders, but holding that 
the extension of the time for the 
payment of special assessments will 
not render the city absolutely liable 
for the payment of improvement 
bonds in case the bondholder con- 
temporaneously extends the time of 
payment of the bonds to a corre- 
sponding date and retains his lien). 
29. .Gladstone vy. Throop, 71 Fed. 
841, 18 CCA 61; Burke y. Chicago, 


235: 


sessments applicable to the payment 
of street improvement bonds are re- 
turned by the city to the county, as 
delinquent taxes, the city is liable 
only to account to the holders of 
local improvement bonds entitled to 
such assessments when collected ‘for 
such as were received by the city 
from the county after collection. 


Jewell v. Superior, 1385 Fed. 19, 67 
CCA 623. 
30. Bainbridge v. Jester, 157 Ga. 


505, 121 SE 798, 38 ALR 1406; Beggs 
v. Kelly, 110 Okl. 274, 238 P 466. 

31. Jewell v. Superior, 135 Fed. 
19, 67 CCA 623 [certiorari den 198 
U. S. 583, 25 SCt 801, 49 L. ed. 11734. 

32. Jewell v. Superior, supra, 

33. Deseret Sav. Bank vy. Francis, 
62 Utah 85, 217 P 1114. 

Puget Sound Power, ete., Co. 
v. Seattle, 271 Fed. 958. And see 
cases infra this note. 

[a] Application or diversion.—(1) 
Assessments pledged for the payment 
of the bonds and interest cannot be 
diverted to any other purpose. Miller 
v. Hamilton, 233 Fed. 402, 147 CCA 
338. (2) Interest collected on assess- 
ments must be applied to the pay- 
ment of bonds pursuant to statute 
(Oklahoma City v. Duhme, 45 Okl, 75, 
145 P 408), (3) even though the rate 
exceeds the rate of interest which the 
bonds bear (Oklahoma City v. 
Duhme, supra), 

35. Puget Sound Power, etc., Co. v. 
Seattle, 271 Fed, 958; Olmstead v. 
Superior, 155 Fed, 172; Burlington 
Sav. Bank v. Clinton, 111 Fed. 439; 
Vickrey v. Sioux City, 104 Fed, 164. 

[a] Where , the municipality 
threatens to disregard (1) its duties 
and obligations in the future, or con- 
tends that it has a right to do so, 
a court of equity has jurisdiction to 
afford relief (Puget Sound Power, 
ete., Co, vi: Seattle, 271 Fed. 958; 
Olmstead v. Superior, 155 Fed, 172), 
(2) not only because of the cloud 
upon the bonds and the funds, but 
also because of the uncertainty aris- 
ing from the contention, the difficulty 
of measuring the damage arising 


37. See supra text and note 20. 

38. Meyer v. San Francisco, 150 
Cal. 131, 88 P 722, 10 LRANS 110. 
- Meyer v. San Francisco, su- 


Meyer vy. San Francisco, supra. 
Shapter v. San Francisco, 110 
Fed. 615 (decided under the same 
statute as that involved in Meyer v.. 
San Francisco supra note 38). 

42. Culbertson v. Louisville, 138 
Ky. 747, 128 SW 292, 129 SW 95 
(waterworks bonds). 

[a] Matters not affecting validity 
of lien.—The facts that refunding 
waterworks bonds secured by mort- 
gage were issued in the name of the 
Louisville Water Company, while the 
title to the mortgaged property is in 
the city, does not affect the validity 
of the bondholders’ lien. Culbertson 
v. Louisville, 188 Ky. 747; 128 SW 
ete SW 95. 

‘Lien upon assessed prope see 
infra § 4259. 7S ee 

43. Roosevelt v. Draper, 23 N. Y. 
318 [aff 7 AbbPr 108, 16 HowPr 137]. 

44. Roosevelt v. Draper, supra. 

45. Power to tax for payment of 
bonds see infra § 4311. 

46. . S—Maenhaut y. New Or-. 
leans, 16 F. Cas. No. 8,939, 2 Woods 1.. 
PY werullacahin’ v. McCabe, 33 Ark. 

Cal.—Meyer v. Brown, 65 Cal. 583, 
26 P 281, 

Ill.— Peoria, etc., R. Co. v. Peo., 116: 
Ill, 401, 6 NE 497. 

Mo.—State v. Mississippi River 
Bridge Co., 1384 Mo. 321, 35 Sw 592. 

N. C.—Gastonia v. Citizens’ Nat. 
Bank, 165 N. C, 507, 81 SE 755. 

Tex.—Austin v, Cahill, 99 Tex. 172,. 
88 SW 542, 89 SW 552. 

47... U,.; Se Seiberte vy We ISen 122 
U. S. 284, 7 SCt 1190, 30 L. ed. 1161; 
Von Hoffman v, Quincy, 4 Wall. 535, 
18 L, ed, 403; Kennedy vy, Sacramento, 
19 Fed. 580; Maenhaut v. New Or- 
leans, 16 F. Cas. No. 8,940, 3 Woods 


1; Sibley v. Mobile, 22 F. Cas. No. 
12,829, 3 Woods 535. 
Ark.—English vy. Oliver, 28 Ark.. 


317. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
‘ ? 


i §§ 4224-4297] 


by a subsequent constitutional provision.‘® 
a limitation upon the taxing power of the munici- 
pality is binding both upon the municipality*® and a 
purchaser or holder of its bonds,®° the bondholder 
is entitled to insist upon the full and proper exer- 
cise of the taxing power within the limitation.6t A 
promise to pay contained in municipal bonds ‘‘with- 
out relief from the valuation or appraisement laws 
of the state’’ is a mere waiver by the debtor of the 
benefit of valuation or appraisal in case the obliga- 
tion shall be enforced by execution at law,°? and 
cannot be construed to require levies for payment 
of the bonds to be made upon the same valuation 
that existed in the municipality when the bonds 
were issued.®? A tax levied and collected as re- 
quired by law to pay the interest®* or the princi- 
pal®® of specific bonds cannot be diverted to other 
purposes. 

[§ 4225] (3) Where Holder Is Municipal Officer:*® 
A statute, which provides that a bond of a munici- 
pality purchased by an officer thereof at less than 
its face value shall be forfeited to the municipal- 
-ity,°’ does not apply where, under an agreement be- 
tween a city and the holder of its bonds, they are 
assigned for less than their face value to trustees 
appointed by, and in behalf of, the city,®® even 
though some of such trustees are members of the 
common council,°? and have contributed to a fund 
for the payment of the bonds a sum equal to their 
proportion of taxes necessary to pay them.®® 

[§ 4226] (4) Holders of Stolen Securities.** A 
municipality is not liable to a bona fide purchaser 
for the value of bonds stolen and put on the market 
before they were issued by the municipal officers.®? 
However, where, under the Negotiable Instruments 
Law,® the facts are such as to raise a conclusive 
presumption of delivery in favor of a holder in due 
course,** a bona fide holder of municipal bonds which 
are complete and regular on their face is entitled 
to retain possession of them as outstanding obliga- 
tions of the municipality,®® even though they were 
not sold or disposed of by the municipality but were 
transferred by a municipal officer for his own pur- 
poses.°® 


Cal.— Meyer v. Brown, 65: Cal. 583, 


26 P 281 


: Derrenbacher, 
Tll.—Peoria, etc., R. Co. v. Peo., 116 


MUNICIPAL CORPORATIONS 
While | 


original aid bonds. 
56 Hun 477, 10 
145 [aff 123 N. Y. 661 mem, 26 
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[§ 4227] (5) Holders of Invalid Securities—(a) 
In General. While a municipal corporation may in 
some cases be liable for the consideration received 
for its negotiable bonds, which are void for want 
of legal authority to issue them,®’ such liability in 
no case arises on the instruments themselves which 
are void for all purposes.®® Thus when negotiable 
bonds are issued by a municipal corporation with- 
out, authority of law and are void as negotiable in- 
struments, an action cannot be maintained upon 
them as nonnegotiable instruments.®® A purchaser 
with notice of the invalidity of bonds cannot main- 
tain their validity under an act to which they do not 
refer, as valid upon their face under such act, if 
such act was not complied with and the bonds were 
actually invalid under it;’* but, as has been stated, 
bonds actually conforming to a valid statute author- 
izing their issuance are not rendered invalid by 
their reference to another statute.”4_ The fact that 
money has been collected for the purpose of paying 
illegal bonds will not afford the holder of the bonds 
the right to have such funds paid over to him where 
he has no valid claim against the city.72 Where 
a city issues its bonds in aid of a railroad company 
without authority of law and receives therefor the 
bonds of the company, secured with other bonds by 
a mortgage upon its road, the city is not such a 
len creditor for a valuable consideration as to 
entitle it to claim a share of the proceeds of the 
sale of the mortgaged premises made in satisfaction 
of the mortgage.” 

Statutory provisions. Some statutes have pro- 
hibited under penalty’? the issuance of scrip by 
a municipal corporation, but have also provided that 
in case the corporation has issued such serip it shall 
be liable to the holder for the face value thereof.7® 

Person exchanging valid for invalid securities. 
Where the holder of valid bonds surrenders them to 
the municipality and receives in exchange therefor 
other bonds which the municipality had not the law- 
ful right to issue, he is not divested of his title to 
the bonds surrendered’* and may maintain an ac- 
tion on them after they mature.’7 


Van Tassel v. 
NYS 
NE 


5 Pa. Co. 443 [aff 127 Pa. 74, 17 A 
678, 4 LRA 336]. 
Tenn.—Milan v. Tennessee Cent. R. 


Tll. 401, 6 NE 497. ’ 

Mo.—State v. Mississippi River 
Bridge Co., 134 Mo. 321, 35 SW 592. 

48. Sibley v. Mobile, 22 F. Cas. 
No. 12,829, 3 Woods 535. 

49. Gastonia v. Citizens’ 
Bank, 165 N. C. 507, 81 SE 755. 

50. Beaulieu v. Pleasant Hill, 14 
Fed. 222, 14 McCrary 554; Austin v. 
Cahill, 99 Tex. 172, 88 SW 542, 89 
SW 552. : 

51. Beaulieu v. Pleasant Hill, 14 
Fed. 222, 4 McCrary 554. 

52. U.S. v. Cicero, 41 Fed. 83. 

53. U.S. v. Gicero, 41 Fed. 83: [aff 
50 Fed. 147, 1 CCA 147]. “ 

54. Ranger v. New Orleans, 20 F! 
Cas. No. 11,564, 2 Woods 128 [rev on 
other grounds 98 U. S. 381, 25 L. ed. 
2257: f 

55. See cases infra this note. 

[a] Bonds declared invalid.— 
‘Where moneys have been raised by a 
municipality by means of a special 
tax to pay off certain bonds, and the 
bonds are thereafter declared void, 
the municipality cannot devote the 
funds to other purposes, Aurora v. 
Chicago, etc., R. Co., 119 Ill. 246, 10 
NE 27. : 

[b] Refunding bonds.—A provision 
for the application of taxes upon the 
property of railroads to bonds issued 
in aid of such railroads applies to 
renewal bonds issued to refund the 


Nat. 


750 mem] (so holding, although the 
road has been sold under a mort- 
gage and purchased by another com- 
pany). 

56. Liability of officer to account 
for profit on resale see infra § 4255. 

57. See statutory provisions. 

58. Aurora v. Lamar, 59 Ind. 400. 

59. Aurora v. Lamar, supra, 

60. Aurora v. Lamar, supra, 

61. Cross references: 

Payment to holder see supra § 4220. 
Rights as between former and pres- 

ent holders see infra § 4256. 

62. Germania Sav. Bank v. Sus- 
pension Bridge, 73 Hun 590, 26 NYS 
98 [app dism 159 N. Y. 362, 54 NE 
33) 


63. See Bills and Notes § 1306. 
64. See infra § 4267. 

65. Montvale v. People’s Bank, 74 
N. J. L. 464, 67 A 67, 
66. Montvale v. 

supra. 
67. See infra § 4229. 


People’s Bank, 


68. U. S.—German Ins. Co. v. 
Manning, 95 Fed. 597; Gause  v. 
Clarksville, 1 Fed, 358, 1 McCrary 


78; Gause v. Clarksville, 10 F.. Cas. 
No. 5,276, 5 Dill. 165. 
Iowa.—Swanson vy, Ottumwa, 131 
Iowa 540, 106 NW 9, 5 LRANS 860. 
Mo.—Thornburgh v. School Dist. 
No. 3, 175 Mo, 12, 75 SW 81. 
Pa.—Fyan y. Rainsburg Borough, 


Co., 11 Lea. 329. 

Ont.—Confederation Life Assoc. v. 
Howard, 25 Ont. 197. 

69. German Ins, Co. v. Manning, 95 
Fed. 597; Dodge v. Memphis, 51 Fed. 
165; Swanson v. Ottumwa, 131 Iowa 
540, 106 NW 9, 5 LRANS 860. But 
see Dorian v. Shreveport, 28 Fed. 287 
(where a municipality has statutory 
power to contract for the making of 
public improvements and issue its 
bonds in payment for the work per- 
formed, a bond so issued for work 
actually done becomes a voucher or 
evidence of indebtedness to that ex- 
tent, and an assignee in good faith 
may recover upon such bond, al- 
though the municipality has never 
been specifically empowered to issue 
negotiable paper). Contra Pacific 
Impr. Co, v, Clarksdale, 74 Fed. 528, 
20 CCA. 635. 

70. Crow v. Oxford Tp., 119 U. S. 
215, 7 SCt 180, 30 L. ed. 388. i 

71. See supra § 4195. 


72. Burlingham v. New Bern, 213 
Fed, 1014; Gould v. Paris, 68 Tex. 
511, 4 Sw 650. 


73. Smith v. Milwaukee, 
Co., 22 F. Cas. No. 13,082, 

74. See supra § 4213. . 

75. See Allegheny City v. McClur- 
kan, 14 Pa. 81. 

76. See cases infra note 77. 

77. Deyo v, Otoe County, 37% Fed. 


ete, R. 
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[§ 4228] (b) Rescission or Cancellation.’® 
municipality may sue to have illegal bonds surren- 
dered for cancellation,’® unless the circumstances are 
such as to render it proper to confine the munici- 
pality to its remedy by defense at law.®° 
person who purchases from a city bonds which prove 
to be invalid has the right to rescind the contract 
of purchase®! and recover the portion of the pur- 
chase money which has been paid to the city.®? 

[§ 4229] (c) Recovery of Money Paid—aa. In 
Money received by a municipal corpora- 
tion for its invalid bonds or other securities may be 
recovered back from it®? by the purchaser of the 
securities,’* upon a promise implied by law,** where 
the money remains in the treasury or under the con- 
trol of the municipality,®® the purpose of the loan 


General. 


246; Gause v. Clarksville, 1 Fed. 353, 
1 McCrary 78; Guckenberger v. Dex- 
ter, 8 OhS&CP 530, 5 OhNP 429. 

78. Cancellation generally see su- 
pra § 4219. fi , 

79. Waverly v. Auditor of Public 
Accounts, 100 Ill. 354; Springport v. 
Teutonia Sav. Bank, 75 N. Y. 397. 

80. See cases infra this note. _ 

[a] Thus, where a municipality 
has issued bonds and has paid inter- 
est upon them for a number of years 
without questioning their validity, a 
eourt of equity will not at the mu- 
nicipality’s instance cancel them in 
the hands of an innocent purchaser 
for value, even though they are actu- 
ally invalid, but will leave the mu- 
nicipality to its remedy by defense 
at law. Cherry Creek v. Becker, 123 
N. Y. 161, 25. NE 369; Alvord v. Syra- 
cuse Sav. Bank, 98 N. Y. 599; Cal- 
houn v. Delhi, etc., R. Co., 28 Hun 
(N. Y.) 3879, 64 HowPr 291. 

81. Ironwood vy. Wickes, 93 App. 
Div. 164, 87 NYS 554. See Brown v. 
Atchison, : 89 Kan, (37, 17 P) 465, 7 
AmSR 515 (where a contract for the 
refunding of bonds providing for the 
issue and delivery of additional bonds 
to the original bondholders is void, 
although not immoral, inequitable, or 
unjust, and such contract has been 
performed by the bondholders, the 
city may be required in equity to re- 
scind the contract). 

82. See infra § 4229. 

83. U. S.—Travellers’ Ins. Co. v. 
Johnson City, 99 Fed. 663, 40 CCA 58, 
49 LRA 123, 


Fla.—State v. Greer, 88 Fla, 249, 
102 S 739, 37 ALR 1298. 
Towa.—MecPherson v. Foster, 43 


Iowa 48, 22 AmR 215 (recognizing 
rule). 

Ky.—Henderson v. Winstead, 185 
Ky. 693, 215 SW 527; Henderson v. 
Redman, 185 Ky. 146, 214 SW 809, 
7 ALR 346. 


Mass.—Brown v. Newburyport, 209 
Mass. 259, 95 NE 504, AnnCas1912B 
495 (recognizing rule). 

N. J.—Swackhamer vy. 
tows 7 IN Sf 


rule). 

N. Y.—Hoag v. Greenwich, 133 N. 
Y. 152, 30 NE 842, 

Oh.—Ampt v. Cincinnati, 4 OhS&CP 
237, 3 OHNP 184. 

Pa.—Rainsburg Borough vy. Fyan, 
127 Pa. 74, 17 A 678, 4 LRA 336. 

Ss. D.—Livingston v. Brookings 
County School Dist. No. 7, 11 S. D. 
150, 76 NW 301. 

Ont.—Confederation Life Assoc. v. 
Howard, 25 Ont. 197. 

And see cases infra notes 84-87, 

Legal or equitable action see infra 


Hacketts- 
191 (recognizing 


§ 4260. 

Limitation of action see infra 
§ 4261, 

84. Henderson y. Winstead, 185 


Ky. 693, 215 SW 527; Hoag v. Green- 


wich, 1338 N. Y. 152, 30 NE 842; 
Ironwood v. Wickes, 93 App. Div. 164, 
87 NYS. 554. 

85. Travellers’ Ins. Co. v. John- 


son City, 99 Fed. 663, 40 CCA 58, 49 


MUNICIPAL CORPORATIONS 


The. 


Also a 


valid municipal 


LRA 123; Hoag v. Greenwich, 133 
N. Y. 152, 30 NE 842. And generally 
see cases infra note 90. 

86. Newburgh Sav. Bank v. Wood- 
bury, 173 N. Y. 55, 65 NE 858, 

87. U. S.—Louisiana v. Wood, 102 
U. S. 294, 26 L. ed. 153 [aff 30 F. Cas, 
No. 17,948, 5 Dill. 122]; Hitchcock v. 
Galveston, 96 U. S, 341, 24 L. ed. 659; 
Fernald v. Gilman, 141 Fed. 941, 72 
CCA 675 [aff 123 Fed. 797]; Chelsea 
Sav. Bank v. Ironwood, 130 Fed. 410, 
66 CCA 230; Geer v. Ouray County 
School Dist. No. 11, 111 Fed. 682, 
49 CCA 539; Dodge v. Memphis, 51 
Fed. 165; Bangor Sav. Bank y. Still- 
water, 49 Fed. 721; Gause v. Clarks- 
ville, 1 Fed. 353, 1 McCrary 78. 

N. Y.—Hoag v. Greenwich, 133 N. 
Y. 152, 30 NE 842. 

Oh.—Ampt v. Cincinnati, 4 OhS&CP 
237, 3 OhNP 184. 

Pa.—Rainsburg Borough v. Fyan, 
LAR Pas” T4307 PAO 678) 4) LEA V83iGis 
Fyan v. Rainsburg Borough, 5 Pa. 
Co. 443 [aff 127 Pa. 74, 17 A 678, 4 


LRA 336]. 
S. D.—Livingston vy. Brookings 
County School Dist. No. 7, 11 S. D. 


150, 76 NW 301. 

[a]. Where period for redemption 
is unlawful.—Where bonds are void 
as running for a greater length of 
time than the municipality has power 
to make them, the purchaser may re- 
cover the amount paid. Hoag. v. 
Greenwich, 133 N. Y. 152, 30 NE 842. 

88. Litchfield v. Ballou, 114 U. S. 
190, 5 SCt 820, 29 L. ed. 132; Chelsea 
Sav. Bank y. Ironwood, 130 Fed. 410, 
66 CCA 230; Morton:v, Nevada, 41 
Bed. 582 [aff 52 Fed.’ 860,°3 CCA 
109]; McPherson y. Foster, 43 Iowa 
48, 22 AmR 215; Swackhamer vy. 
Hackettstown, 37 N. J. L. 191. 

[a] Excess of debt Mmit.—Where 
the creation of indebtedness beyond 
a presctibed limit is prohibited, there 
can be no recovery as for a debt of 
money paid for bonds issued in ex- 
cess of such limit. Litchfield v, Bal- 
lou, 114 U. S. 190, 5 SCt 820, 29 L. ed. 
132; McPherson vy, Foster, 43 Iowa 
48, 22 AmR 215. 

89. Hedges vy. Dixon County, 150 
We Si2182, 14° SCrrth walt das ed. 1044 
Etna L. Ins. Co. v, Middleport, 124 
U, (S.' 534, 8 SCt 625,.31 Lied. 6373 
Litchfield v,. Ballou, 114 U. S. 190, 5 
SCt 820, 29 L. ed, 132; Chelsea Sav. 
Bank v, Ironwood, 130 Fed. 410, 66 
CCA 230; Travellers’ Ins. Co. v. John- 
son City, 99 Fed. 6638, 40 CCA 58, 
49 LRA 123; Brown v. Newburyport, 
209 Mass. 259, 95 NE 504, AnnCas 
1912B 495. 

90. Read v, Plattsmouth, 107 U.S, 
568, 2 SCt 208, 27 L. ed. 414; Chap- 
man v. Douglas County, 107 U. S. 
348, 2 SCt 62, 27 L. ed. 378; Louisiana 
v. Wood, 102 U. S. 294, 26 L. ed. 153. 
And see cases infra this note, 

[a] Railroad aid bonds.—(1) A 
purchaser in the market of negotia- 
ble bonds payable to bearer and un- 
indorsed, issued by a city to a rail- 
road company of another state, to 
which it had no power to issue the 


[§§ 4228-4229 


was lawful and the creation of the debt was not 
prohibited by law;8? but not where the loan itself 
was in excess of the authority of the municipality 
to create a debt,®® or where the municipal corpora- 
tion has, never received the benefit of the money,®? 
it being essential that the municipality shall have 
received a benefit in the shape of money paid to it 
or property delivered into its actual possession un- 
der such circumstances that had no express contract 
been attempted a contract might have been implied.*° 
According to some authorities the transfer of in- 


bonds or other securities” carries 


with it the right to recover from the municipal 
corporation the money paid to it for them,®! but 
other authorities take a contrary view.% 
been affirmed by some courts,9* and denied by 


It has 


bonds, in payment of a subscription 
to the company’s stock which it had 
no power to make, although it had 
power to subscribe to the stock of a 
domestic corporation and to issue its 
bonds in payment therefor, cannot 
recover from the city the amount 
paid for such bonds as money had 
and received to the city’s use and 
benefit on the ground that the stock 
had been delivered and retained and 
that the railroad and depot were con- 
structed, which were the conditions 
upon which the subscription was 
made, since the stock was void in 
the hands of the city for want of its 
power to become a stockholder, and 
the railroad and depot built on lands 
owned by the company did not be- 


‘come the property of the city or 


confer upon it any such direct bene- 
fits as could raise an implied promise 
to pay therefor independently of its 
void contract. Travellers’ Ins. Co. v. 
Johnson City, 99 Fed. 663, 40 CCA 58, 
49 LRA 123. (2) Likewise, where a 
city donated negotiable bonds, which 
were void for want of power, to a 
railroad to reimburse it for money 
paid for depot grounds purchased and 
paid for by the railroad company, 
subsequent holders of the bonds are 
not.entitled to recover against the 
city on the common counts for béne- 
fits conferred upon the city, as the 
benefits have been conferred upon the 
railroad company and the only bene- 
fit to the city is incidental. Swanson 
v. Ottumwa, 131 Iowa 540, 106 NW 9, 
5 LRANS 860, 9 AnnCas 1117, 

91. Parkersburg v. Brown, 106 U. 
S. 487, 1 SCt 442, 27 L. ed. 238; Chel- 
sea Sav.,Bank vy. Ironwood, 130 Fed. 
410, 66 CCA 230; Geer v. Ouray Coun- 
ty School Dist. No. 11, 111 Fed. 682, 
49 CCA 5389; Bangor Sav. Bank v, 
Stillwater, 49 Fed. 721; Gause v. 
Clarksville, 1 Fed. 353, 1 McCrary 78. 

[a] Applications of rule. — (1) 
Where a city issued bonds, which 
were subsequently adjudged invalid 
for irregularity in the manner of is- 
Suance, and sold them to a firm 
which paid a part of the purchase 
price and resold them to others, the 
right to recover from the city the 
consideration received by it passed 
with the bonds to the holders to the 
exclusion of a general receiver ap- 
pointed for the original purchaser. 
Chelsea Sav. Bank v. Ironwood, 130 
Fed. 410, 66 CCA 230. (2) A railroad 
company which has received bonds in 
exchange for its stock, has never 
offered to return any of the bonds 
or asserted any right to the stock, 
and has transferred such bonds for 
value cannot object, where, the bonds 
having been declared void, the mu- 
nicipal corporation takes up _ the 
bonds from the transferee and re- 
stores to him the stock received from 
the railroad. Illinois Grand Trunk 
R. Co. v. Wade, 140 U.-S. 65, 70, 11 
SCt 709, 35 L. ed. 342, 


92. Henderson v. Winstead, 185 
Ky. 698, 215 SW 527, 
93. Ironwood v. Wickes, 93 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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others, that a purchaser of invalid municipal bonds 
must return or offer to return the bonds before he 
may recover back the purchase money paid by him. 

Interest. In a proceeding to recover back the 
money paid for invalid municipal securities, interest 
may be awarded® at the legal rate®® from ‘the time 
the city denied its obligation to pay.%? 

[§ 4230] bb. Following Specific Funds. The 
money paid for invalid bonds may be followed in 
rem into the thing bought with it;9% but where it is 
sought in equity to pursue the money, complainants 
must clearly identify the money or the fund, or 
other property which represents the money, in such 
a manner that it can be reclaimed and delivered 
without taking other property with it®? or An puting: 
other persons! or interfering with others’ rights.? 
A decree declaring the amount of money advanced 
for invalid bonds a lien upon certain property pur- 
chased therewith is inconsistent with a bill which 
seeks to follow the money into such property, and 
seeks such property not as that of the city but as 
that of complainant.® 

[§ 4231] (6) Bona Fide Purchasers and Pur- 
chasers Therefrom—(a) Who Are+—aa. In General. 
To constitute a person a bona fide holder of a ne- 
gotiable municipal bond so as to entitle him to pro- 
tection against equities and defenses other than 
lack of power to issue the bond,® he must be a pur- 
chaser for value,® before maturity,’ and without 
notice, actual or constructive, of any illegality or 
defense which would defeat a recovery upon the 
bond. When all these elements are present, the 
holder is a bona fide holder,? even though he took 
a guaranty from the seller;° and he may transfer 
his title, standing, and right to protection to an- 


Div. 164, 87 NYS 554 (so holding re- Nebr.—Hayden 
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other,!! regardless of whether or not the latter has 
knowledge or notice of equities or defenses,'? 
whether the assignment or transfer is made before 
or after maturity,!* and whether or not a considera- 
tion is paid therefor;!* but a person who purchases 
bonds payable to bearer and unindorsed, having no- 
tice of defenses to the bonds, cannot claim the right 
of a bona fide holder on the ground that his vendor 
was a bona fide holder, in the absence of proof that 
his vendor was not the original payee.'® 

Purchase directly from municipality. Where a 
municipality sells its bonds in the open market, the 
right and title of the first purchaser directly from 
the municipality is as perfectly and fully enforced 
and protected as if he were a third person buying 
the bonds in a subsequent market sale.*6 

[§ 4232] bb. Consideration for Transfer. While, 
in order to constitute one a bona fide purchaser of 
a municipal bond he must have paid value there- 
for,” it is not essential that he shall have ~paid 
the par or face value thereof;1® and although he 
has paid less than par value, he is not restricted in 
his claim upon the bond to the amount paid,’® but 
may enforce the bond for its par value.?° One who 
purchases on credit, and who has not paid the pur- 
chase price, cannot be considered a purchaser for 
value so as to entitle him to protection as a bona 
fide holder.24 But if at the time of purchase he 
gives his negotiable promissory notes payable at 
different times for the purchase price, this entitles 
him to claim as a purchaser for value,?? although the 
notes have not matured or been paid.?* A person ' 
who receives a municipal bond in payment of a pre- 
existing debt,?* or in payment for services rendered 
and to be rendered, and which are in fact ren- 


‘vy. Lincoln’ City Tex.—Jefferson v. Jennings Bank- 


gardless of the amount sought to be 
recovered or the proportion of the 
bonds the purchaser was willing and 
able to return). 

94. Paul v. Kenosha, 22 Wis. 266, 
94 AmD 598. 

95. Louisiana v. Wood, 102 U. S. 
294, 26 L. ed. 153 [aff 30 F. Cas. No. 
17,948, 5 Dill. 122]; State v. Greer, 
a ag 2495°°102) S"-739,,' 37 “ALR 
1298. 

96. Louisiana y. Wood, 102 U. S. 
294, 26 L. ed. 153 [aff 30 F. Cas. No. 
17,948, 5 Dill. 122]. 

97. Louisiana v. Wood, supra, 

98. Parkersburg v. Brown, 106 U. 
S. 487, 1 SCt 442,.-27-L. ed. 238. 

99. lLitchfield v. Ballou, 114 U. S. 
L905 5 'SCt °820,"29 L. “ed: 132. 

[a] No such identification can be 
made where the money received from 
the bonds has been invested in water- 
works along with an_ indefinite 
amount of other funds. Litchfield v. 
Ballou, 114 U. S. 190, 5 SCt 820, 29 
L. ed. 132. 

1. Litchfield v. Ballou, supra. 

2. Litchfield v. Ballou, supra. 

8. Litchfield v. Ballou, supra. 

4. Presumptions and burden of 
proof see infra § 4267. 

5. Protection of bona fide holder 
og nine defenses’ see infra §§ 4239- 

6. See infra § 4232. 

7. See infra § 4233. 

8 See infra §§ 4234-4238. 
ear U. S.—Briggs v. Phelps, 70 Fed. 

Ala.—Brewton vy, Spira, 106 Ala. 
229, 17S 606. 

; Ga.—Danielly v. Cabaniss, 52 Ga. 
1 

Mass.—Suffolk Sav. Bank v. Bos- 
ean 149 Mass. 364, 21 NE 665, 4 LRA 

6 


Mich.—Schmid vy. Frankfort, 134 
Mich. 619, 96 NW 1056. 

Minn.—St. Paul Gaslight Co.) Vs 
Sandstone, 73 Minn. 225, 75 NW 


oes R. Co., 43 Nebr. 680, 62 NW 
7 


N. J.—Copper v. Jersey City, 44 N. 
JY E634. 
Oh.—Ohio Farmers’ Ins. Co. v. New 


Philadelphia, 9 Oh. Dec. (Reprint) 
793. 17 CineLBul 250. 
Tenn.—Whiteside vy. Chattanooga 


eM Nat. (Ch. A.) 47 SW 
1108. 

Tex.—Jefferson v. Jennings Bank- 
ing, ete., Co., 85° Tex, Civ.) A. 74; 79 
SW 876. 

Va.—Lynchburg v. Slaughter, 75 
Va. 57. 

Wis.—Verbeck vy. Scott, 71 Wis. 59, 


Bank, 


386 NW 600. 
10. Schmid v. Frankfort, 134 
Mich, 619, 96 NW 1056, 


11. Fletcher v. 
403, 91 CCA 353; Gamble v. Allison 
Rural Independent School Dist., 146 
Fed. 113, 76 CCA 589 [rev 132 Fed. 


514]. And see cases infra notes 
12-14. 
12. U. S.—Gunnison County v. 


Rollins, 173 U. S. 255, 19 SCt 390, 4% 
L. ed. 689 {aff as to this point ‘put 
rev on other grounds 80 Fed. 692, 26 
CCA 91]; Montclair Tp. v. Ramsdell, 
LOO! S22 V4; 2 SCHON 27. ae red. 
431; Cromwell v. Sac County, 96 U.S. 
51, 24 L. ed. 681; Marion County v. 
Clark;'-94°. U.S.) 278, 2:4 Dit ed, . 59% 
Fletcher v, Hickman, 165 Fed. 4038, 91 
CCA 353; Pickens Tp. v. Post, 99 
Fed. 659, 41 CCA 1; Lake County v. 
Sutliff, 97 Fed. 270, 38 CCA 167 [cer- 
tiorari granted 178 U. S. 618, 21 SCt 
928, 44 L. ed. 1216, and app dism 22 
SCt 936, 46 L. ed. 1264]; Rathburn v. 
Kiowa County, 88 Fed, 125, 27 CCA 
477 [rev 73 Fed. 395]; Hill v. Scot- 
land County, 34 Fed.,208; Butterfield 
v. Ontario, 32 Fed. 391: Bailey v. 
Lansing, 2 F. Cas. No. 738, 13 Blatchf. 
424; Foote v. Hancock, 9 F, Cas. No. 
4,911, 15 Blatchf. 343, 

Mass.—Suffolk Sav. Bank vy. Bos- 
ton, 149 Mass. 364, 21 NE 665, 4 LRA 
516. . 


Hickman, 165 Fed.. 


ing, etc., (Col, 85 "Tex! CivinA pate .09 
SW 876. 

Va.—Lynchburg v. 
Va. 57 

Wis.—Verbeck v. Scott, 71 Wis. 59, 
36 NW 600. 

13. Edwards v. Bates County, 117 
Fed. 526; Rondot v. Rogers Tp., 99 
Fed. 202, 39 CCA 462; Lake County 
v. Sutliff, 97 Fed. 270, 38 CCA 167. 

14. Rondot v. Rogers Tp., 99 Fed. 
202, 39 CCA 462; Lake County v. Sut- 
liff, 97 Fed. 270, 38 CCA 167, + 

15. Montpelier Sav. Bank, 
Co. v. Ludington School Dist. 
115 Wis. 622, 92 NW 439. 

16. Griffith v. Burden, 
138. 

17. Wilson v. Union Sav. Assoc., 
42 Fed. 421; Farnham y. Benedict, 107 
N. Y. 159, 13 NE) 784. 
ake Butterfield v. Ontario, 32 Fed. 

19. Cumberland County v. Randall, 
89 Va. 614, 16 SE 722, 
sone Butterfield v. Ontario, 32 Fed. 

21. Lytle v. Lansing, 147 U. S. 59, 
DHS Oke 254, 37 L. ed. 78 [aff 38 Fed. 


22. Orleans v. Platt, 99 U. S. 676, 
25 L. ed. 404. 

23. Orleans v. Platt, supra. 

24. D’Hsterre y. Brooklyn, 90 Fed. 
586; Mobile Sav. Bank v. Oktibbeha 
County, 24 Fed. 110; Foote v. Han- 
cock,:9 FE. Cas. No. 4,911, 15 Blatchf. 
343; Thompson y. Mecosta, 127 Mich. 
522, 86 NW 1044. 

[a] Delivery to railroad contrac- 
tor.— The delivery of municipal aid 
bonds by the commissioners of the 
town issuing them, at the direction 
of the railroad company, to a con- 
tractor for building the railroad, in 
payment for work thereon, makes 
such contractor a purchaser of the 
bonds for value, although he took 
them for an antecedent debt. Foote 
vy. Hancock, 9 F. Cas. No. 4,911, 15 
Blatchf. 343, 


Slaughter, 75 


etc., 
No. 5, 


35 Iowa 
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dered,”> is a holder for value. Also, the holder of 
municipal bonds as collateral security may be en- 
titled to protection as a bona fide holder,?* as where 
he has surrendered other collateral therefor ;?* but 
where a railroad company pledges municipal aid 
bonds issued to it, giving the pledgee authority to 
sell them, such pledgee, although he would be pro- 
tected to the amount of his advances to secure which 
the bonds were pledged,?* is not such a bona fide 
holder as to entitle his transferee to recover upon 
the bonds, where they are invalid.?® 
[§ 4233] cc. Time of Purchase. A person who 
purchases a municipal bond after maturity cannot 
claim any protection as a bona fide holder,®® un- 
less he can show title derived through a holder in 
due course,*! nor can a person who purchases over- 
due coupons claim protection as a bona fide holder 
of such coupons,*? but ;where a bond is purchased be- 
fore maturity, the fact that unpaid and overdue 
coupons are attached does not render the whole 
bond dishonored, so as to deprive the purchaser of 
the character of a holder in due course.** 
‘ [§ 4234] dd. Notice or Absence Thereof—(aa) In 
General. To entitle a holder of municipal bonds ‘to 
protection as a bona fide holder, it is essential that 
he should not have had notice,** either at the time 


of the contract®> or at the time of the payment: 


of the price,°* of matters rendering the bonds in- 
valid. While a purchaser who willfully closes his 
ears to information®’ or refuses to make inquiry 
when circumstances of grave suspicion imperatively 
demand it** is not entitled to protection, yet the test 
as to whether a person, at the time of purchasing 
municipal bonds, had notice of facts and cireum- 


25. Gamble v. Rural Independent 
School Dist., 132 Fed, 514 [rev on 
other grounds 146 Fed. 113, 76 CCA 
589] (legal services). \ 


26. U. S—Montclair Tp. v. Rams-]| 390]; Duckett 
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Wright, 101 U. S. 665, 25 L, ed. 1037; 
German-American Bank y. Brenham, 
35 Fed. 185 [rev on other grounds 
144. U.S. 1738, 12> SCt. 559, 36 .B. ed: 


en ae 
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stances requiring injury, is not whether the facts 
were such as would- excite the suspicion of an ordi- 
narily careful and prudent man*® or would naturally 
and reasonably lead him to make inquiry,*® but 
whether the facts were suchias to make it bad faith 
not to make inquiry.4* A holder or purchaser of 
municipal bonds or notes is chargeable with knowl- 
edge of matters of law,*?. as well as of matters ap- 
parent on the face of the bonds,** or, under some 
constitutions’ or statutes, of the contents of a publie 
record;** but he is not required to examine further 
than the act of the legislature authorizing the issue 
and the recitals of the bond, when no such duty 1s. 
imposed by constitution or statute. While a holder 
in due course of bonds issued under proper author- 
ity is not charged with knowledge of any collateral 
facts tending to invalidate the bonds in the hands of 
a purchaser with notice,*® yet where the bonds are 
payable out of a special tax or assessment, he is 
charged with knowledge of matters relating to pay- 
ment.*7 A purchaser of negotiable municipal bonds 
is not affected with constructive notice of the pend- 
ency of a suit involving the validity of such bonds,** 
nor is the pendency of such a suit constructive notice 
of any invalidity of the bonds.*® A purchaser from 
the first purchaser is not chargeable with notice of 
the invalidity of the bonds by reason of an erro- 
neous supposition on his part that he is buying from 
the body issuing the bonds.°° 

[§ 4235] (bb) Matters Apparent on Face of 
Bonds.*!. A purchaser of municipal bonds is bound 
to take notice of all matters disclosed on the face 
of the bonds,®? such as recitals contained in the 


Sovereign Camp W. O. W., 12 F. (2d) 
883; Foote v. Hancock, 9 F. Cas. No.~ 
4,911, 15 Blatchf. 343; Mygatt v-. 
Green Bay; .17..H.. Cas... No+,9,998,-1 
Biss, 292; Brewton vy. Spira, 106 Ala. 


Baltimore Nat. 


dell, 107. U2 4S. 5147,,.2,SCt 891, 27 By 
ed. 431; D’Esterre v. Brooklyn, 90 
Fed. 586; Thomson-Houston Hlectric 
Co. v. Capitol Electric Co., 65 Fed. 
341, 12 CCA 6438; Allen v. Dallas, ete., 
a Cor,17 LACS). NO.1'221;) 341 ods 

6. 

Minn.—St. Paul Gaslight Co. v. 
Sandstone, 73 Minn. 225, 75 NW 1050. 

Nebr.—Hayden v. Lincoln City 
Electric R. Co., 48 Nebr. 680, 62 NW 


73. 

N. J.—Copper v. Jersey City, 44 N. 
J. L. 634, , 

N. Y.—Ontario v. Union Bank, 21 
Mise. 770, 47 NYS 927 [mod on other 


se 31 App; Div. 324, 52 NYS 

Ils ‘ 
Tenn.—Whiteside v. Chattanooga 

ne Nat. Bank, (Ch. A.) 47 SW 

a 4 

eager D’Esterre v. Brooklyn, 90 Fed. 
28. Lytle v. Lansing, 147 U. S. 59, 

13 SCt 254, 37 L. ed. 78. 


29. Lytle v. Lansing, supra. 

30. Ottawa v. Carey, 108 U.S. 110, 
2 SCt 361, 27 L. ed. 669; Cromwell v. 
Sac County, 96 U. S. 351, 24 L.. ed. 
nee Belo v. Forsythe County, 76 N. C. 


31. See supra § 4231. 

32. German-American Bank Vv. 
Brenham, 35 Fed. 185 [rev on other 
grounds 144 U.S. 178, 12 SCt 559, 36 
L. ed. ; Brinkworth v. Grable, 
45 Nebr. 647, 63 NW 952; State v. 
Sapulpa, 58 Okl. 550, 160 P 489. 

33. Cromwell v. Sac County, 96 
U. S. 351, 24 L. ed. 195; Long Island 


L. & T. Co. v. Columbus, etce., R. 
Co., 65 Fed. 455; Rouede vy. Jersey 
City, 918. (Ped: 719,1:20 F:) Cass oNo; 


12,031a. 
34. Ottawa v. Carey, 108 U. S. 119, 
2 SCt 361, 27 L. ed. 669; Scipio v. 


Bank, 88 Md. 8, 41 A 161, 1062; Gould 
v. Sterling, 23 N. Y. 439; Starin v. 
Genoa, 23 N, Y. 489; Weil v. New- 
bern, 126 Tenn, 223, 148 SW. 680, 
LRA1915A 1009, AnnCas19138E 25. 

35. Lytle v. Lansing, 147 U. S. 59, 
hk ea 254, 37 L. ed. 78 [aff 38 Fed. 

36. Lytle v. Lansing, supra. 

37. Lytle v. Lansing, supra. 

38. Lytle v. Lansing, supra. 

39. Foote v. Hancock, 9 F. Cas. 
No. 4,911, 15 Blatchf, 343; Ronede v. 
Jersey City, 20 F. Cas. No. 12,031la. 

40. Thompson v. Mecosta, 141 
Mich. 175, 104 NW 694. F 

41. Thompson v, Mecosta, supra. 

42. U. S.—Carrier v. Shawangunk, 
10 Fed, 220,°20 Blatchf, 307, 

Colo.—Sauer v. Gillett, 20 Colo, A. 
365, 78 P 1068. 

Kan.—Central Branch Union Pac. 
R, Co. v..Smith,-28 Kan. 745. 

N, Y.—Duanesburgh y. Jenkins, 40 
Barb. 


574. 
v. Hixson, 64 Oh. St, 


Oh.—Miller 
39, 59 NE 749. 

Wash.—Enumclaw First Nat. Bank 
v. Pasco, 131 Wash, 28, 228 P 888. 

Ont.—Waterous Engine Co. v. Cap- 
reol,.52 Ont. L. 247, [1923] 3 DomLR 
675. 

[a] Incapacity of corporation to 
receive ald.—A purchaser of muni- 
cipal bonds issued in: aid of a cor- 
poration is chargeable with notice of 
any inherent incapacity of the cor- 
poration to receive public aid under 
the statute. Central Branch Union 
Pac. R. Co. v. Smith, 23 Kan. 745. 
Lack of power to issue see infra § 


4237 
43. See infra ; 4235. 
44. See infra 4236. 
45. Lyons v. Munson, 99 U.S. 684, 


25 L. ed. 451; Henderson County v. 


229, 17 S 666. 

.46. Uvalde v. Spier, 91 Fed, 594, 
33 CCA 501; Portland Sav. Bank v. 
Evansville, 25 Fed, 389. 

47. Gagnon v. Butte, 75 Mont. 279, 
243 P 1085, 51 ALR 966; Miller v. 
Hixson, 64 Oh. St. 39, 59 NE 749. 

[a] Rule applied.—(1) A _ pur- 
chaser of bonds to be paid out of a 
special tax is bound to take notice of 
the extent of the special taxing dis- 
trict, and the valuation of the prop- 
erty therein. Miller vy. Hixson, 64 
Oh. St. 39, 59 NE 749. (2) Where 
bonds are payable only from a special 
fund raised by assessments, a holder 
of the bonds, because of his interest 
in having the obligations paid, is 
required to know what is being done 
or left undone by. the city treasurer 
in collecting delinquent assessments. 
Gagnon v. Butte, 75 Mont. 279, 243 
P 1085, 51 ALR 966. 

48. Pickens Tp. v. Post, 99 Fed. 
6569; 41... CCA. 1. Ell piv. Scotland 
County, 34 Fed. 208; Phelps v. Lewis- 
tom 19 F. Cas. No. 11,076, 15 Blatehf. 

49. Enfield v. Jordan, 119 U. S. 
680, 7 SCt 358, 30 L. ed. 523. 

[a] “This general rule cannot be 
changed by state laws or decisions so 
as to affect the rights of persons not 
residing and not being within the 
state.” Enfield v. Jordan, 119 U. S. 
680, 698, 7 SCt 358, 30 L. ed. 528. 

50. Montpelier Nat. L. Ins. Co. v. 
Huron Bad. of Education, 62 Fed. 778, 
10 CCA 637 [certiorari den 159 U. S. 
262, 15 SCt 1041, 40 L. ed. 147], 

51. Recitals as protection to bona 
fide holders see infra §§ 4244-4252. 

52. U. S.—Green v. Dyersburg, 10: 
F. Cas. No. 5,756, 2 Flipp. 477. 

Iowa.—Chamberlain v. Burlington, 
19 Iowa. 395. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4235-4237] 


bonds,®* or the terms of the bonds in respect of the 
source or method of payment;°* and no person can 
elaim protection as a bona fide purchaser where the 
bonds show on their face that they were not issued 
in compliance with the law,®* or the consent of the 
So also if munici- 
pal bonds are not exeeuted by the officers,®? or in 
the manner®® required by statute, a purchaser is 
chargeable with notice. Where coupons refer to the 
bonds to which they are attached and purport to 
be for the periodical interest accruing thereon, the 
purchaser of such coupons is charged with notice 
Notwithstanding 
the foregoing rules, the matters disclosed on the 
face of particular bonds may not be sufficient to 
affect a purchaser with notice of defenses.®° 

[§ 4236] (cc) Matters of Record.®+ 
constitution or the statute under which municipal 
bonds are issued prescribes a public record which 
furnishes the test of compliance with the conditions 


taxpayers required by statute.>° 


of all which the bonds contain.®® 


MUNICIPAL CORPORATIONS 


Where the 


and the validity of the issue, a purchaser is charged 


Kan.—George v. Oxford Tp., 16 
Kan. 72. 

Mont.—Gagnon vy. Butte, 75 Mont. 
279, 243 P 1085, 51 ALR 966. 

Nebr.—Wilbur vy. Wyatt, 63 Nebr. 
261, 88 NW 499. 

N. Y.—Thompson v. Mamakating, 
37 Hun 400 [aff 106 N. Y. 674 mem, 
13 NE 937 mem]; Potter v. Green- 
wich, 26 Hun 326 [aff 92 N. Y. 662 
mem]; Angel v. Hume, 17 Hun 374. 

Okl.—Gardner _ v. Kay County 
School Dist. No. 87, 34 Okl. 716, 126 
P 1018 

Tenn.—Weil v. Newbern, 126 Tenn. 
223, 148 SW 680, LRA1915A 1009, 
AnnCas1913E 25. 

Tex.—Gould y. Paris, 68 Tex. 511, 
4 SW 650. 

53. White River Sav. Bank v. Su- 
perior, 148 Fed. 1, 78 CCA 169; Wil- 


a v. Wyatt, 63 Nebr. 261, 88 NW 
499. 
{a] Rule applied.—A recital in 


municipal bonds that they were or- 
dered to be issued at a date prior to 
that fixed by statute for their issu- 
ance is, if the bonds are in fact pre- 
maturely issued, notice of their in- 
validity to all persons acquiring 
them. Chicago, etc., R. Co. v. Dundy 
County, 3 Nebr. (Unoff.) 391, 91 NW 
B54. 


54 Gagnon v. Butte, 75 Mont. 279, 
243 P 1085, 51 ALR 966. 

55. Wright v. East Riverside Irr. 
Dist., 1388. Fed. 313, 70 ° CCA’ 603; 
George v. Oxford Tp., 16 Kan. 72; 
‘Horton v. Thompson, 71 N. Y. 513 
[rey ¢. Hun 452) Gardner v. Kay 
County School Dist. No. 87, 34 Okl. 
716, 126 P 1018. 

56. Harshman v. Bates County, 92 
U.S. 569, 28 L. ed. 747 [aff 11 F. Cas. 
No. 6,148, 3 Dill," 150]. 

57. Gardner v. Kay County School 
Dist. No. 87, 34 Okl. 716, 126 P 1018; 
Weil v. Newbern, 126 Tenn. 223, 148 
SW 680, LRA1915A 1009, AnnCas1913 
E 25. 

58. Anthony v. Jasper County, 101 
U. S. 693, 25 L, ed. 1005. 

59. McClure v. Oxford Tp., 94 U. 
S. 429, 24 L. ed. 129. 

60. See cases infra this note. 

[a] For example (1) where a stat- 
ute authorizes the. issuance of bonds 
for the purchase of school sites and 
the erection of school buildings, a re- 
cital in such bonds that they are 
issued “for the purchase of school 
sites and the erection of school build- 
ings, and general improvements” is 
no notice to a purchaser that they 
are issued for any purpose other 
than the purchasing of the sites and 
erection of the buildings. Pierre Bd. 
of Education v. McLean, 106 Fed. 817, 
45 CCA 658 (the term “general im- 


provements” is qualified and _ re- 
‘stricted to the preceding particular 
recital of the purpose of the issue). 


(2) The purchaser of municipal’ bonds 


is not put upon inquiry in relation 
to pending suits because a provision 
appears upon the face of the bonds 
that they are payable at a place other 
than the town treasurer’s office, 
which provision is illegal under the 
law of the state, as such provision 
is merely void in itself and does 
not avoid the bonds. Enfield v. Jor- 
dan, 119 U. S. 680, 7 SCt 358, 30 
L. ed. 523. (3) Although a statute 
provides that registered bonds shall 
be made payable to the person to 
whom they are issued, instead of to 
bearer, the fact that the bonds are 
issued by a town with the place for 
the name of the payee left blank, 
where in all other. respects they 
comply with the requirements of the 
law, and contain a certificate of their 
registry, does not charge a subse- 


quent purchaser with notice of de-) 


fenses existing against them in the 
hands of the person to whom they 
were issued. D’Esterre v. Brooklyn, 
90 Fed. 586 (such an omission is 
merely an irregularity, which would 
at most only put the purchaser on 
inquiry as to whether they had in 
fact been issued to the person 
through whom he acquired them). 
(4) It has been held that a bona fide 
purchaser of railway aid bonds which 
recite that they are issued under an 
order of the proper court, pursuant 
to legislative authority, is not af- 
fected with constructive notice of 
facts recited in such order, contrary 
to the recitals of the bonds. Nicolay 
v. St. Clair County, 18 F, Cas. No. 
10,257, 3 Dill. 168. (5) The fact that 
bonds negotiated by the mayor are 
signed by him is not sufficient to 
charge a bank receiving them as col- 
lateral with notice of his lack of 
authority to dispose of them. Mont- 
vale v. People’s Bank, 74 N. J. L. 
464, 67 A 67. 

~ 61. Records as protection to pur- 
chaser see infra § 4253. 

2. U. S.—Lake County v. Sutliff, 
97 Fed. 270, 38 CCA 167 [app dism 22 
ie 936 mem, 46 L. ed. 1264 mem]. 

Ky.—Green County v. Shortell, 116 
Ky. 50 75 SW 251, 25 KyL 357, 

N. Y._Angel Vv. Hume, 17 Hun 374. 

Pa.—Bell v. Waynesboro Borough, 
195 Pa. 299, 45 A 930. 

Tex.—Nolan County v. State, 83 
Tex. 182, 17 SW 823. 

[a] Conditions.—Where bonds in 
aid of railroad are issued on specified 
conditions to be performed by the 
railroad, which conditions are not 
printed on the-bonds but appeared on 
the orders of record in the’ county 
court, a purchaser of such bonds is 
charged with notice of the conditiorfs 
upon which they were to be issued 
and a noncompliance with the condi- 
tions is available as a defense to a 
suit by him on the bonds. - Green 
County v .Shortell, 116 Ky. 108, 75 
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with notice of the contents of such record;®? and 
the record,®? rather than the recitals in the bonds,® 
must be looked to by all persons proposing to deal 
in the bonds; but a purchaser is not charged with 
notice of parts of the record not connected with 
such bonds,® nor is he required to look beyond the 
record ;°° and if the record fails to show the ille- 
gality of the bonds the purchaser may rely upon 
the presumption that the officers faithfully dis- 
charged their duty in issuing such bonds®’ and upon 
the recitals which the bonds contain.*® 
risdictions, however, where the recitals in bonds are 
sufficient to work an estoppel against the munici- 
pality,®® purchasers in the open market are not re- 
quired to examine the record of the city.’° 

[§ 4237] (dd) Lack of, or Limitations upon, 
Power To Issue or Execute. A purchaser of munici- 
pal bonds is bound at his peril to inform himself as 
to the power of the municipality to issue such 
bonds,” and is chargeable with notice of any want 


In some ju- 


SW 251, 25 KyL 357. 

{b] Patent jurisdictional defects. 
—Where jurisdictional defects in 
proceedings to bond a town in aid of 
a railroad are patent upon the rec- 
ord, the bonds issued thereunder are 
void in the hands of the railroad 
company. 17 Hun 
GNEWE )a3 

63. See supra text and note 62, 

64. Lake County v. Graham, 130 U. 
S. 674, 9 SCt 654, 32 L. ed. 1065; 
Dixon County v. Field, 111 U.S. 83, 
4 SCt 315, 28 L. ed. 360; Quaker City 
Bank v. Nolan County, 59 Fed. 660 
[aff 66 Fed. 883, 14 CCA 157]; Fran- 
cis v. Howard County, 54 Fed. 487, 4 
CCA 460; Nolan County v. State, "83 
Tex. 182, 17 SW 823; Citizens’ Bank 
Vv: Terrell, 78 Tex, 450, 14. SW 1003. 

Estoppel by recital in bonds as to 
matters of record see infra § 4244. 

65. Tyler v. Tyler. Bldg., etc, 
Assoc., 99 Tex. 6, 86 SW 750 [rev 
(Civ. A.) 82 SW 1066]. 

66. Lake County v. Sutliff, 97 Fed. 
270, 88 CCA 167 [certiorari granted 
178 U. S. 618,21 SCt. 928,°44 L.. ed. 
1216, and app dism 22 sct 936, 46 L. 
ed. 12641]; Bell v. Waynesboro Bor- 
ough, 195 Pa. 299, 45 A 930. 

[al] Determination of result of 
election.—The action of the persons 
or tribunal authorized by law to de- 
termine the result of a bond issue 
election is conclusive, and a bona fide 
purchaser of the bonds is under no 
obligation to look beyond such action 
as found in the records. Rock Creek 


Angel v. Hume, 


ie v. Strong, 94 U. S. 271, 24 L. ed. 
67. Lake County v. Sutliff, 97 Fed. 


270, 38 CCA 167 [certiorari granted 
178 U.S. 618, 21 SCt 928, 44 L, ed. 
1216, and app dism 22 sce’ 936, 46 L. 
ed. 1264]. 

68. See infra § 4244. 
See infra § 4244, 

70. Cuddy. v. Sturtevant, 
Wash, 304, 190 P 909. 

71. U. S.—Lake County v. Gra- 
ham, 130 U. S. 674, 9 SCt 654, 32 L. 
ed. 1065; Dixon County v. Field, 111 
Uar8: 83, 4 SCt 315, 28 L. ed. 360; 
Northern Nat. Bank v. Porter Tp.. 
110 U. S. 608, 4 SCt 254, 28 L. ed. 
258; Anthony v. Jasper County, 101 
U. S, 698,25 L. ed. 1005; McClure v. 
Oxford: Tp.,) 94.°U; S)429,- 24-T: ed. 
129; South Ottawa v. Perkins, 94 U. 
S. 260, 24 L. ed. 154; Hast Oakland 
Tp, v. Skinner, 94 U. S. 255, 24 L. ed. 
125; Coloma v. Eaves, 92 U. S. 484, 
28s iu. sed. -b79s “Marsh..Vva bGdton 
County, 10 Wall. 676, 19 L. ec. 1040; 
In re Manistee Watch Co., 197 Fed. 
455, 458 [cit Cyc]; Coffin v. Kearney 
County, 57 Fed. 137, 6 CCA 288; Na- 
tional Bank of Republic v. St. Jos- 
eph, 31 Fed. 216, 24 Blatchf. 436; 
Merrill v. Monticello, 14 Fed. 628; 
Hopper v. Covington, 8 Fed. 777, 10 
Biss. 488. 
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of power on the part of the municipality,” as well 
as of all provisions and requirements of the statute 
under which the bonds were issued,"® especially 
where the bonds upon their face refer to such stat- 
Also where a statute requires the passage 
of an ordinance or by-law for the issuance of bonds 
or notes,’> or requires the bonds to refer to the 
ordinance under which they were’ issued,‘* a pur- 
chaser is bound to ascertain whether a valid and 
sufficient ordinance or by-law has been enacted; and 
where municipal bonds state on their face that they 
are issued under a certain ordinance, a purchaser 
is put upon inquiry as to the validity’ and provi- 
Purchasers of municipal 
bonds must at their peril ascertain that the author- 
ity assumed by the officers or agents executing or 
issuing them has been conferred,’® and that ‘the 
power granted has not been exceeded.*° 
chasers of municipal bonds or coupons must qs 
take the risk of the genuineness of the offic 


wiex* 


sions’® of the ordinance. 


At ish oy earn v. Rottaken, 32 Ark. 
619. 

Ill.—Hewitt v. Normal School Dist. 
Bd. of Education, 94 Ill. 528 [appr 
Northern Trust Co. v. Wilmette, 220 
Ill. 417, 77 NE 169]; Gaddis v. Rich- 
land County, 92 Ill. 119. 

Iowa.—McPherson v. 43 
Iowa 48, 22 AmR 215. 

La.—Wilson v. Shreveport, 29 La. 
Ann, 673. 

- N. Y.—Craig v. Andes, 93 N. Y. 405; 
Lyons v. Chamberlain, 89 N. Y. 578; 
Cagwin v.. Hancock, 84 N. Y. 532. 

N. C.—Stanley County v. Snuggs, 
121 N. C. 394, 28 SE 539, 39 LRA 439; 
Richmond Union Bank y. Oxford, 119 
N. C. 214, 25 SE 966, 34 LRA 487. 

Okl.—Eaton v. St. Louis—San Fran- 
cisco R. Co., 122 Okl. 143, 251 P 1032. 


Foster, 


Tex.—Tyler v. Tyler Bldg., etc., 
Assoc., 99 Tex. 6, 86 SW 750° [rev 
(Civ. A.) 82 SW 1066]. 

Wis.—Clark vy. Janesville, 10 Wis. 
136. 

B. C.—Wiltshire v. Surrey, 2 B. C. 
ro. 


See Altaffer v. Nelson, 18 Oh. Cir. 
Ct. 145,:9 Oh. Cir. ‘Dee..599 (where 
municipal bonds are issued and sold 
before the time when the munici- 
pality has authority to issue them, 
the purchasers and holders cannot 
claim to be innocent purchasers and 
holders). 


72. U. S.—Sage v. Fargo Tp., 107 


Fed. 383, 46 CCA 361; Carrier v. 
Shawangunk, 10 Fed. 220, 20 Blatchf. 
307. 

Fla.—State v. Greer, 88 Fla. 249, 
102 S 739, 37 ALR 1298. 

Tll.— Bissell v. Kankakee, 64 Ill. 


249, 21 AmR 554, 

Iowa.—Swanson v. Ottumwa, 131 
Iowa 540, 106 NW 9, 5 LRANS 860; 
McPherson v. Foster, 43 Iowa 48, 22 


AmR 215. 

Miss.—Woodruff v. Okolona, 57 
Miss. 806. 

N. C.—Richmond Union Bank v. 


Oxford, 119 N. C. 214, 25 SE 966, 34 
LRA 487. 

Wis.—Rochester vy. Alfred Bank, 13 
Wis. 432, 80 AmD 746. 

[a] Invalidity of statute.—(1) A 
purchaser of municipal bonds issued 
under an invalid statute is bound to 
take notice of the invalidity of the 
statute (State v. Greer, 88 Fla. 249, 
102 S 739, 37 ALR 1298; Claybrook v. 
Rockingham County, 114 N. C. 453, 19 
SE 593), (2) and where the validity 
of the statute has not been previ- 
ously adjudicated, he takes subject 
to the contingency that the statute 
may be duly adjudged invalid (State 
v. Greer, supra), 

{b] Recital in a municipal bond 
that it is issued in payment of a 
subscription made in pursuance of a 
vote at a certain election therein 
specified is notice to the holder of the 
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needed.®® 


The pur- 
exceeded.*? 
] sig- 


illegality of the subscription, if there 
was no law authorizing such election 
and subscription. Barnes v. Lacon, 
84 Til. 461. 

73. U. S.—Barnett v. Denison, 145 
U.S, 135; 12 Set 819,36 L. ed. 652; 
Wright v. Hast Riverside Ler Dist,, 
138 Fed. 313, 70 CCA 603 [certiorari 
den 200° U. S. 619, 26 SCt 756, 50 Ly 
ed. 623]; Manhattan Co, v. Ironwood, 
74 Fed. 535, 20 CCA 642; Mercer 
County v. Provident Life, ete., Co., 72 
Fed. 623, 19 CCA 44 [rev on other 
grounds 170 U. S. 593, 18 SCt 788, 42 
L. ed. 1156]; Quaker City Nat. Bank 
v. Nolan County, 59 Fed. 660 [aff 66 
Fed. 883, 14 CCA 157]; National Bank 
of Commerce v. Granada, 54 Fed. 100, 
4 CCA 212; .U. S. iv. Cicero, 41 Fed. 
83 [aff 50 Fea. 147, 1 CCA 499]; Na- 
tional Bank of Rounblic v. St. Joseph, 
31 Fed. 216, 24 Blatehf. 436; Mygatt 
v. Green Bay, 17 F. Cas. No.’ 9,998, 1 
Biss. 292. 

Ala.—Wetumpka Vv. 
Wharf Co., 68 Ala. 611. 

Cal. —Sutro WV; wunn,, 774. Cal: 
16 P 505 

Kan,—Central Branch Union Pac, 
R. Co. v. Smith, 23. Kan, 745. 

Mass.—Suffolk Sav. Bank vy. Bos- 
aon 149 Mass. 364, 21 NE 665, 4 LRA 


Blanchard, 82 

Miss.—Woodruff v. 57 
Miss. 806. 

Mo.—Flagg v. Palmyra, 33 Mo. 440. 

N. Y.—Cagwin y. Hancock, 84 N. Y. 
532 [rev 22 Hun 201]. 

N. D.—People’s Bank vy. School 
Dist. No. 52, 3 N. D. 496, 57 NW 787, 
28 LRA 642. 

Okl.—Gardner v. Kay 
School Dist, No. 87, 34 Okl. 716, 126 
P 1018. 

Tex.—Citizens’ Bank y, Terrell, 78 
Tex. 450, 14 SW 1003. 

N.: S.—Hart v. Halifax, 35 N. S. 1. 

[a] Omission of statements re- 
quired by statute.—Where the act of 
the legislature under which municipal 
bonds are issued requires that the 
bond shall state .the purpose for 
which it is issued, and the bond fails 
to contain such statement, a pur- 
chaser is chargeable with notice of 
the defect in the bond. Brewton v. 
Spira, 106 Ala. 229, 17 S 606. 

74 McClure v. ‘Oxford TMD... war Or 
S. 429, 24 L. ed. 129; Chamberlain vy. 
Burlington, 19 Iowa’ 395; Thompson 
v. Mamakating, 37 Hun 400 [aff 106 
N. Y. 674 mem, 13 NE 9387 mem]; 
Claybrook v. Rockingham County, 114 
N. C.°453, 19 SE 593. 

75. Sauer v. Gillett, 20 Colo. A. 
365, 78 P 1068; Edminson v. Abilene, 
7 Kan; A, 305, 54.P 568; Tyler v. 
Tyler Bldg., etc., Assoc., 99 Tex. 6, 
86 SW 750; Waterous Engine Co. v. 
Capreol, 52 Ont. L. 247, [1923] 3 


Wetumpka 
593, 


Mich.—Spitzer Vv. 
Mich. 234, 46 NW 400. 
Okolona, 


County 


Excess of debt limit. 
securities must at his peril ascertain whether the 
constitutional debt limit of the city is thereby 


i 


[§§ 4287-4238 


natures of those who executed the paper they buy,** 
and this includes not only the genuineness of the 
signature itself’? but also the official character of 
him who makes it.8* Likewise, where notes purport 
to be executed by municipal officers, the payee takes 
them at the risk of the authority of such officers.’* 
However, it is held that, where a city is authorized 
to borrow money for some purposes, notes issued 
by it for money borrowed for an unauthorized pur- 
pose are enforceable in the hands of the lender 
where he did not have actual knowledge of the pur- 
pose for which the money was to be used,** it not 
being incumbent upon him to inform himself, before 
loaning the money, of the purpose for which it was 


A purchaser of municipal 


[§ 4238] (ee) Matters Relating to Conditions 


DomLR 575. 

76,..U.)_S:.. Trust. Co.) wi) Mineral 
Ridge, 104 Fed. 851, 44 CCA 218 (Ohio 
statute). 

77. Risley v. Howell, 57 Fed. 544; 
Klamath Falls v. Sachs, 35—OFr. 325, 
57 P 329, 76 AmSR 501; Gould v. 
Paris, 68 Tex. 511, 4 SW 650. 

78. Risley v. Howell, 57 Fed. 544; 

Klamath Falls vy, Sachs, 35 Or. 325, 57 
P 329, 76 AmSR 501. Compare Fair- 
field v, Allison Rural Independent 
School Dist., 116 Fed. 838, 54 CCA 
342 [rev 111 Fed. 453] (an innocent 
purchaser of municipal bonds, which 
recite that they are issued in pursu- 
ance of an act of the legislature, 
which authorizes their issue for a 
lawful purpose, and which also re- 
cite that they are issued in pursuance 
of an ordinance or resolution of 
a given date or title, which, if 
read, would disclose the fact that 
they are issued for an unlawful pur- 
pose, is not chargeable with notice of 
the terms or contents of the ordi- 
nance or resolution). 
- 79. In re Manistee Watch Co., 197 
Fed. 455, 458 [cit Cyc]; Cowdrey v. 
Caneadea, 16 Fed. 532, 21 Blatchf. 
psy ir Weil v. Newbern, 126 Tenn. pares 
148 SW_ 680, LRALQI5A 1009, Ann 
Cas1913S , 25. 

80. Merchants’ Exch. Nat. Bank v. 
Bergen County, 115 U._S. 384, .6.SCt 
88, 29 L. ed. 480 [aff 12 Fed. 743, 21 
Blatchf. 13]; In re Manistee Watch 
Co., 197 Fed. 455, 458 [cit Cyc]. 

ob Anthony y. Jasper County, 101 

693, 25 L. ed. 1005. 
: ee Anthony v. Jasper County, 
supra [dist Weyauwega v. Ayling, 99 
ULUS., 182, 2b (is. Gay 470. rama’ tots 
Coler v. Cleburne, 3 Besta Watt La AS ot > 
SCt 720, 33 Teed: 1467, 

83. Anthony v. Jasper dahiney! 101 
U. S, 693, 25 L. ed. 1005 [dist Weyau- 
wega v. Ayling, 99°. SS. VL2)°25" ede 
470, and foll Coler vy. Cleburne, 134. 
U.S. 162, 9 SCt 720, 33 L. ed. 146]. 

84. Bloomfield v. Charter Oak 
Bank, 121.0. S. 121,.7 SCt, 865, 80. 1: 
ed. 923; Parsons v. Monmouth, 10 Me. 
262; Abbott v. North Andover, 145 
Mass. 484, 14 NE 754; Smith v. 
Epping, 69 N. H. 558, 45 A 415. 

85. Ohio Farmers’ Ins. Co, v. New 
Philadelphia, 9 Oh, Dec. (Reprint) 
793, 17 CincLBul 250. 

86. Ohio Farmers’ Ins. Co. v. New 
Philadelphia, supra. 

87. U. S—St. Lawrence Tp 
Furman, 171 Fed. 400, 96 CCA 356, 17 
AnnCas 1244; Salmon y. Allison Rural 
Independent School Dist., 125 Fed. 
235; Kearney v. Woodruff, 115 Fed. 
90, 58 CCA 117; Burlington Sav. Bank 
v. Clinton, 111 Fed. 439; Bates v. 
Independent School Dist., 25 Fed. 192. 

Iowa.—Decorah First Nat. Bank v. 
Doon Dist. Tp., 86 Iowa 330, 53 NW 
301, 41 AmSR 489; Kane v. Rock 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Precedent or Preliminary Proceedings.’ Where 
power to issue municipal bonds or other securities 
exists, a bona fide purchaser thereof has a right 
to presume that everything preliminary to their law- 
ful issue has been done,’® and is not bound to go 
back and examine all the intermediate steps which 
should have been taken before the bonds were is- 
sued,°° or to ascertain whether all the details pro- 
vided by the law authorizing the issue have been 
duly complied with by the corporate authorities, 


especially where the bonds bear upon their face the: 


statement that they have been issued in pursuance 
of law and under the contingencies required by 
law.°* A purchaser of municipal aid bonds is not 
required to ascertain what conditions as to time 
of completing the enterprise were imposed by the 
proposition voted on,°** nor as to whether the corpo- 
ration pursued the regular steps necessary to entitle 
it to receive the bonds.®* A purchaser before ma- 
turity of bonds payable to bearer is not ipso facto 
chargeable with constructive notice of their alleged 
invalidity because he investigated as to the fulfill- 
ment of the conditions necessary to their issuance ;%5 
where there is no want of power in the municipality 
and there are no marks of infirmity on the face ‘of 
the bonds, he will be deemed to have knowledge of 
their invalidity when and only when, as a matter of 
fact, he had actual notice.®® 

[§ 4239] (b) Rights and Protection of and De- 
fenses against; Estoppel—aa. In General. A bona 


Rapids Independent School-Dist., 82 
98. 
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generally see Bills and Notes § 1005. 5. 
Marsh y. Little Valley, 1 Hun 
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fide purchaser of negotiable municipal bonds be- 
fore maturity for value and without notice is en- 
titled to all the protection which the law throws 
around the holder of a negotiable instrument ;°” and 
his right cannot be taken away or affected by the 
subsequent repeal of the statute under which the 
bonds were issued.°® It follows that many defenses 
which might be available against the original 
payees,®? purchasers with notice,! or the holders of 
nonnegotiable bonds,? cannot be set up against hold- 
ers in due course of negotiable municipal bonds.® 
Generally speaking, where the power to issue nego- 
tiable municipal bonds exists, a person who pur- 
chases such bonds from the holder thereof in good 
faith, for value, and before maturity, acquires title 
free of any equities or defenses available between 
the original parties* and the bonds in his hands 
are not assailable upon any ground that does not 
relate to the authority for their issue.® 

Set-off. Debts or claims arising out of transac- 
tions on the same bond or series of bonds cannot be 
set off as against innocent purchasers not connected 
with such transactions.® 

Coupons are entitled to the same immunity in the 
hands of a holder in due course as are the bonds of 
which they were originally a part.’ 

[§ 4240] bb. Particular Defenses—(aa) Lack, or 
Transgression, of Power To Issue. Bonds issued 
without authority are void,’ even in the hands of 
a bona fide holder,® and the municipality may assert 


Citizens’ Sav.. Bank v. Green- 
burgh, 173 N. Y. 215, 65 NE 978 [rev 


Iowa 5, 47 NW 1076; Mosher v. Ack- 
ley Independent School Dist., 44 Iowa 
122; McPherson vy. Foster, 43 Iowa 48, 
22 AmR 215. 

Pa.—Millerstown vy. Fredericks, 114 
Pa. 435, 7 A 156. 

S. D.—Montpelier Nat. L. Ins. Co. 
v. Mead, 13 S. D. 37, 342, 82 NW 78, 


83 NW 335, 79 AmSR 876, 48 LRA 


785. 

Tex.—Peck v. Hempstead, 27 Tex. 
Civ. A. 80, 65 SW 653. 

[a] A purchaser of refunding 
bonds is bound to take notice that 
the original bonds exceeded the, con- 
stitutional limitation of indebtedness. 
Shaw v. Riverside Independent School 
Dist. 62° Fed. 911. 

Estoppel of municipality by recitals 
in bonds see infra § 4249. 

88. Conditions precedent appearing 
in records see supra § 4236. 

89. Myer v. Muscatine, 1 Wall. (U. 
S.) 384, 17 L. ed. 564; South St. Paul 
v. Lamprecht Bros. Co., 88 Fed. 449, 
31 CCA 585; Com, v. Pittsburgh, 34 
Pa. 496. 

[a] Dlustration.—A person buying 
railroad aid bonds that have been exe- 
cuted by a city and delivered to the 
railroad company has a right to pre- 
sume that the mayor complied with 
the ordinance requiring him not to 
issue the bonds until the road was 
located. Cbm. v. Pittsburgh, 34 Pa. 


496. 

90, South St. Paul v, Lamprecht 
Bros. Co., 88 Fed. 449, 31 CCA 585; 
Davis v. Kendallville, 7 F. Cas. No. 
3,638, 5 Biss. 280. 

3 91. Danielly v. Cabaniss, 52 Ga. 

i Ps 

92. Davis v. Kendallville, 7 F. Cas. 
No. 3,638, 5 Biss. 5 

93. Chilton v. Gratton, 82 Fed. 873 
{aff 97 Fed. 145, 38 CCA 84] (where 
the conditions are not shown on the 
face of the bonds and the bonds re- 
cite a compliance with the law). 

94. Henry County v. Nicolay, 95 
U. S. 619, 24 L. ed. 394. 

95. Carrier v. Shawangunk, 10 Fed. 
220, 20 Blatchf. 307. 

96. Carrier v. Shawangunk, supra. 

97. Citizens Trust, etc., Co. v. 
Hays, 167 Ky. 560, 180 SW 811. 

Protection of bona fide holder of ne- 
gotiable instrument against defenses 


554 [aff 64 N. Y. 112]. 

99. See infra § 4262. 

1. See infra § 4262. 

2. See infra § 4262. 

8. Cairo v. Zane, 149 U. S. 122, 13 
SCt 808, 37 L. ed. 673; Moran v. Mi- 
ami. County, .2'Black''(U. S.)/.722,°17 
L. ed. 342; Fidelity Trust, etce., Co. v. 
Fowler Water Co., 113 Fed. 560; Pick- 


ens Tp. v. Post, 99 Fed. 659, 41 CCA 1; 


Whiting v., Potter, 2 Fed. 517, 18 
Blatchf. 165; Bailey v. Lansing, 2 F. 
Cas. No. 738, 13 Blatehf. 424; Wood v. 
Allegheny County, 30 F. Cas, No. 
17,939, 3 Wall. Jr. 267; Cripple Creek 
v. Adams, 386 Colo. 320, 85 P 184; 
Schmid y. Frankfort, 134 Mich. 619, 
96 NW 1056;-Washington County v. 
Fae: 2 Nebr. (Unoff.) 649, 89 NW 

Particular defenses see 
4241-42438. 

4 U. S.—Cromwell v. Sac County, 
96 U. S. 51, 24 L. ed. 681; Marion 
County v. Clark, 94 U. S. 278, 24 L. 
ed. 59; New York L. Ins. Co. v, Cuya- 
hoga County, 106 Fed. 123, 45 CCA 
233; Syracuse Tp. v. Rollins, 104 Fed. 
958, 44 CCA 277; D’Hsterre v. New 
York, 104 Fed. 605, 44 CCA 175; Pick- 
ens Tp. v. Post, 99 Fed. 659, 41 CCA 1, 
Bie See v. Montgomery, 74 Ala, 
226. 

Colo.—Cripple Creek v. Adams, 36 
Colo. 320; 85: P 184: 

Ill:—Peo, vi. Chicago, ‘ etc., *R.:Co., 
808 Tll. 54, 189 NE 2; Barnes v. Lacon, 
84 Ill. 461. 

Ky.—Maddox v. Graham, 2 Metce. 
56. 

Mass.—Suffolk Sav. Bank y. Bos- 
ton, 149 Mass. 364, 21 NE 665, 4 LRA 


516. 
N. J.—Lane v. Schomp, 20 N. J. Eq. 


82. 

N, Y.—Rome Bank v. Rome, 19 N. 
Y. 20,.75 AmD 272 [aff 27 Barb, 65]. 

N. C.—Union Bank vy. Oxford, 116 
N.C... 339, 21 SH 410. 

Tex.—Stratton v. Kinney County 
Commissioners’ Ct., (Civ. A.) 137 SW 
1170; Jefferson v. Jennings Banking, 
etc., Co., 34 Tex. Civ. A. 74, 79 SW 
876. 

Va.—Lynchburg v. Slaughter, 75 
Va. 57; De Voss v. Richmond, 18 
Gratt. (59 Va.) 338, 98 AmD 646. 


infra §§ 


60 App, Div. 225, 70 NYS 68 (aff 31 
Mise. 428, 65 NYS 554)]. 

6. Granniss v. Cherokee Tp., 47 
Fed. 427; Taylor v. Daviess County, 
32 SW 416. 17 KyL 711. 

7. Linbarger v. West New York 
Bd. of Education, 88 N. J. L, 446, 85 
A 235. 

8. See supra § 4206. 

9. U. S.—Brenham v... German 
American Bank, 144 U. S. 178, 12 SCt 
559, 36 L. ed. 390 [rev 35 Fed. 185]; 
Merrill v. Monticello, 138 U. 8S. 678, 
11 SCt 441, 384 L. ed. 1069; Norton v. 
Dyersburg, 127 U. S. 160, 8 SCt 1111, 
32 Ly ed. 85; Katzenberger v. Aber- 
deen, 121 U.S. 172, 7 SCt 947, 30 L. 
ed. 911 [aff 16 Fed. 745]; Concord v. 
Robinsons 12100. Sy. Leb yct SO Ck 9a, 
30 L. ed. 885; Hooper v, Covington, 
118 U. S. 148, 6 SCt 1025, 30 L. ed. 
190; Hayes v. Holly Springs, 114 U. S. 
120, 29 L. ed. 81; Lewis v. Shreveport, 
108 U. S. 282, 2 SCt 684, 27 L. ed. 728 
[aff 15 F. Cas. No, 8,881. 3 Woods 
205]; Ottawa v. Carey, 108 U. S. 110, 
2 SCt 361, 27 L. ed. 669; Buchanan v. 
Litchfield, 102 U. S, 278, 26 L. ed. 138; 
Marsh y. Fulton, 10 Wall. 676, 19. L. 
ed, 1040; Travellers’ Ins. Co. v. John- 
son City, 99 Fed. 668, 40 CCA 58, 49 
LRA: 128; O’Brien v. Wheelock, 95 
Fed. 8838, 87 CCA 309 [aff 184 U. S. 
450, 22 SCt 354, 46 L. ed. 636]; Ger- 
man Ins. Co, v. Manning, 95 Fed. 597; 
D’Esterre v. Brooklyn, 90 Fed. 586; 
Lehman y. San Diego, 738 Fed. 105 
{aff 83 Fed. 669, 27 CCA 668]; Swan 
v. Arkansas City, 61 Fed. 478 [aff 69 
Fed. 768, 16 CCA 395]; U.S. v. Cicero, 
41 Bed, 83 [aff 50 Fed. 147, 1 CCA 
499]; Hill v. Memphis, 23 Fed. 872 
{aff 1384 U. S. 198, 10 SCt 562, 38 L. ed. 
887]; Cowdrey v. Caneadea, 16 Fed. 
b82in¢peb-wpolateht., dole. LNOMmaAS yy Ve 
Lansing, 14 Fed. 618, 21 Blatchf. 278; 
Chisholm v. Montgomery, 5 F. Cas. 
No. 2,686, 2 Woods 584; Commercial 
Nat. Bank vy. Iola, 6 F. Cas. No. 3,061, 
2 Dill. 3538. 


Cal.—Sutro v. Pettit, 74 Cal. 332, 
16 P 7,5 AmSR 442. 
Fla.—State v. Greer, 88 Fla. 249, 


102.S8'.739,. 37. ALR 1298: 

Tll.— Mather v., Ottawa, 114 Ill. 659, 
3 NE 216; Wade v. La Moille, 112 fil. 
79,1 NE $36; Schaeffer v. Bonham, 95 
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its want of authority as a defense against him.'° | ing, Popular Assent. It has been held that, where 
Thus bonds issued under an invalid statute are void | the statute authorizing the issuance of municipal 
in the hands of a bona fide purchaser for value, | bonds makes the exercise of the power dependent 
who acquired the bonds before the statute-was ad- | upon the consent of the taxpayers, a lack of such 
judged invalid,'? and the invalidity of the statute | consent is available as a defense, even as against 
is available as a defense against him.1? Also where | a bona fide holder;!® but there is also authority 
a municipality has exceeded its power in issuing | for the contrary view.?° At any rate, a city cannot 
bonds, such bonds are void even in the hands of an | repudiate its bonds which are in the hands of a bona 
innocent purchaser for value,!* and the fact that the | fide purchaser on the ground of mere irregularities 
municipality exceeded its power is available as a | in the election authorizing their issue.*1 
defense against him.'® Thus the fact that consti- | [§ 4242] (cc) Nonperformance of Conditions 
tutional limitations of municipal indebtedness or | Precedent. Where a city is authorized to issue 
bond issues are exceeded in the issue of bonds is a | bonds they are binding in the hands of bona fide 
good and sufficient defense against an innocent | purchasers, although conditions precedent to their 
holder.‘® However, bonds which are issued to fund | issuance were not observed.?? On the other hand, 
a valid indebtedness neither create any debt nor | where it is expressly provided by statute that the 
increase the debt of a municipality, but merely | bonds shall not be valid and binding until conditions 
change the form of indebtedness;!" and, as against | precedent are complied with,?* or where the munici- 
an innocent purchaser in the open market without | pality has power to issue bonds only upon a compli- 
notice, the fact that, at the time the bonds were | ance with conditions precedent,”4 the municipality 
issued, the indebtedness of the city already exceeded | may set up nonperformance of the conditions, as 
the prescribed limitations is no defense to an action | against a bona fide purchaser for value, unless it 
on such bonds.18 is estopped to do so.2> The determination of the 
[§ 4241] (bb) Lack of, or Irregularity in Obtain- | right of the municipality to assert nonperform- 


Ill, 368; Lippincott v. Pana, 92 Ill. 24;, the bonds until Jan. 1, 1891, the cou-| NW 787, 28 LRA 642. 
Williams y. Roberts, 88 Ill. 11;] pons maturing prior to Oct. 1, 1890, 15. Eagle v. Kohn, 84 Ill. 292; Mid- 
Barnes v. Lacon, 84 Ill. 461; Middle-| being properly detachable, were void, | dleport vy. Adtna L. Ins, Co., 82 Ill. 
port v. 48tna L. Ins. Co., 82 Ill. 562; | although in the hands of subsequent | 562. 
Sherlock v. Winnetka, 68 Ill. 530;]innocent purchasers. Brinkworth v. 16. Mosher vy. Ackley Independent 
Ryan v. Lynch, 68 Ill. 160; Bissell v.| Grable, 45 Nebr. 647, 63 NW 952. School Dist., 44 Iowa 122; McPherson 
Kankakee, 64 Ill. 249, 21 AmR 554; 10. U. S.—Brenham v. German-|v. Foster, 43 Iowa 48, 22 AmR 215; 
Clark vy. Hancock County, 27 Ill. 305. | American Bank, 144 U. S, 173, 12 SCt] Millerstown v. Frederick, 114 Pa. 435, 
Ind.—Kirsch v. Braun, 153 Ind. 247, | 559, 36 L. ed. 390; Merrill v. Monti-|7 A 156. 
53 NE 1082; Myers v. Jeffersonville, | cello, 14 Fed. 628; Chisholm vy. Mont- Effect of: 
145 Ind. 431, 44 NE 452; Aurora v.|gomery, 5 F. Cas. No. 2,686, 2 Woods | Certificates or findings see infra § 
West, 22 Ind. 88, 85 AmD 413. 584. 4253. 
Iowa.—Williamson v. ‘Keokuk, 44 Ark.—Hancock v. Chicot County, 32/ Recitals in bonds see infra § 4249. 


Iowa 88; Dively v. Cedar Falls, 21} Ark. 575. | 17. See supra § 4065. 
Iowa 565; Clark v. Des Moines, 19 D. C.—Grant v..Cooke, 7 D. C. 165.| 18. Huron v, Second Ward Sav. 
Iowa 199, 87 AmD 423. Ill.—Gaddis v. Richland County, 92 | Bank, 86 Fed. 272, 30 CCA 38, 49 LRA 


Kan.—McConnell v. Hamm, 16 Kan, | Ill. 119; Barnes y. Lacon, 84 Ill. 461; | 534. 
228; Cleveland Nat. Bank y. Iola, 9| Ryan y. Lynch, 68 Ill. 160; Bissell v. 19. Board of Education Dist. No. 


Kan. 689. Kankakee, 64 Ill, 249, 21 AmR 554. 3 v. Haft, 7 Ill. A. 571; Cagwin v. 
La.—Wilson v. Shreveport, 29 La. Ind.—Myers v. Jeffersonville, 145] Hancock, 84 N. Y. 532 [rev 22 Hun 
Ann. 673. Ind. 431, 44 NE 452. 201]; Venice v. Woodruff, 62—N, «Y. 


Mich.—Portsmouth Sav. Bank v. Iowa.—Williamson vy. Keokuk, 44 462, 20 AmR 495; People v. Mead, 36 
Ashley, 91 Mich. 670, 52 NW 74, 30|Iowa 88; McPherson vy. Foster, 43] N. Y. 224, 24 N. Y. 114; Wilson v. 


AmSR 511; Spitzer v. Blanchard, 82} Iowa 48, 22 AmR 215. Caneadea, 15 Hun (N. Y.) 218; Clay- 
Mich. 234, 46 NW 400. 1 La.—Wilson v. Shreveport, 29 La.| brook v. Rockingham County, 114 N. 

Miss.—Sykes v. Columbus, 55 Miss. | A. 673. GC. 458, 19 SH 593. 

115, Mich.—Bogart v. Lamotte, 79 Mich. [a] Thus, where the duly ascer- 

N. J.—Copper v. Jersey City, 44 N.| 294, 44 NW 612. F tained vote of a majority of the 
Wis LacGoA Miss.—Sykes v. Columbus, 55 Miss. | qualified voters is a prerequisite to a 

N, Y.—Cagwin v. Hancock, 84 N. Y. | 115. i bond issue, bonds issued without such 
532; Germania Sav. Bank v. Suspen- Mo.—Webb y. Lafayette County, 67| vote being ascertained and declared, 
sion Bridge, 73 Hun 590, 26 NYS 98] Mo, 353. are invalid even in the hands of an 
{app dism' 159 N. Y. 362, 54 NB 33]; N. C.—Duke v. Brown, 96 N. C. 127,| innocent purchaser.. Claybrook v. 
Cherry Creek v. Becker, 2 NYS 514|1 SE 873. Rockingham, 114 N. C. 453, 19 SE 
[aff 123 N. Y. 161, 25 NE 369]. Oh.—State v. Gibson, 11 OhS&CP | 593. } 

N. C.—Union Bank vy. Oxford, 119|90, 8 OhNP 367; Sullivan. vy. Urbana, 20. San Antonio vy. Lane, 32 Tex. } 
N. C. 214, 25 SE 966, 34 LRA 487. 3 Oh. Dee. (Reprint) 554. 405. 

N. D.—People’s Bank vy. Barnes Ont.—Confederation Life Assoc. v. 21. Roberts v. Bolles, 101 U. S. 
County School Dist. No. 52, 3 N. D.| Howard, 25 Ont. 197. 119, 24 L. ed. 880; Myer v. Muscatine, 
496, 57 NW 787, 28 LRA 642, 11. State v. Greer, 88 Fla, 249, 261,} 1, Wall. (U. S.) 384, 17 L. ed. 564; 

Oh.—Sullivan v. Urbana, 3 Oh. Dec, | 102 S 739, 87 ALR 1298. : Keane v. Fort Scott, 14 F. Cas. No. 
(Reprint) 554. Where a Legislative enactment | 7,631; Greeley v. Jacksonville, 17 Fla. 

Pa.—Millerstown v. Frederick, 114 | purports to confer upon a municipal-| 174; Finney County School Dist. No. 
Pa. 435, 7 A 156. ity authority to issue bonds, and such | 40 vy, Cushing, 8 Kan. A. 728, 54 P 

{a] Bonds issued after the repeal | authority is in conflict with express | 924; Clark v. Janesville, 10 Wis. 136. 
of the act authorizing their issuance | or implied provisions of the Constitu- [a] Thus (1) objections that there 
are void in the hands of bona fide} tion, the enactment confers no au-| was an irregularity in the application | 
holders. Lehman v. San Diego, 83} thority and bonds issued thereunder | for (Roberts yv. Bolles, 101 U. S. 119, 


Fed. 669, 27 CCA 668 [aff 73 Fed.| are void even in the hands of bona | 24 L. ed. 880), (2) or notice of (Rob- 
105]. fide holders and the municipality is|erts v. Bolles, supra; Greeley vy. Jack- - | 
[b] Coupons improperly left on|not estopped to deny the validity of | sonville, 17 Fla. 174), (8) the election, 
‘bonds when issued.—Under Comp. St.} the bonds.” State v. Greer, supra. or that the question submitted to the 
(1893) ¢ 9 § 87, providing that, when 12. State v. Greer, supra. voters embraced two or more dis- 
municipal bonds shall be presented to 13. U. S.—Commercial Nat. Bank | tinct propositions (Myer yv. Musca- 
the auditor for registration, the au- |v. Iola, 6 F. Cas. No. 3,061, 2 Dill, 353 | tine, 1 Wall. (U. S.) 384, 17 L. ed. 
ditor shall detach as many interest- | [aff 154 U. S. 617, 14 SCt 1199, 22 L.| 564; Keane v. Fort Scott, 14 F. Cas. 
bearing coupons as shall mature be- | ed. 463]. No. 7,631) cannot be raised as against 
fore the first taxes levied to meet the D. C.—Grant v. Cooke, 7 D. C. 165. /| bona fide holders for value. 
same, where municipal bonds dated Ill.—Ryan v. Lynch, 68 Ill. 160. 22. Sala v. New Orleans, 21 F. Cas, 
Nov. 1, 1889, with interest payable Mo.—Webb vy. Lafayette County, 67 | No. 12,246, 2 Woods 188. 


‘ 


semiannually, evidenced by coupons | Mo. 353. 23. Eagle v. Kohn, 84 Till. 292; 
maturing May 1, 1890, and every six N. C.—Duke v. Brown, 96 N. C. 127,/ Parker v. Smith, 3 Ill. A. 356. 
months thereafter, were deposited|1 SH 873. 24. Belo v. Forsythe County, 76 


with the auditor on Dec, 21, 1889, for 14 Green v. Dyersburg, 10 F, Cas.| N. C. 489. | 

registration, and the auditor was pre- | No. 5,756, 2 Flipp. 477; People’s Bank] 25. Belo v. Forsythe County, su- 

vented by injunction from registering |v. School Dist. No. 52, 3 N. D. 496, 57' pra. 

— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4249-4944) 


ance of conditions precedent as a defense in an 
action by a bona fide purchaser frequently turns on 
the presence or absence of recitals of performance 
in the bonds,?*?7 or on the finding, decision,?® affi- 
davit,”® or certificate®® of a specified official. 

[§ 4243] (dd) Other Matters. Matters which the 
municipality is precluded from setting up as de- 
fenses against a bona fide purchaser of negotiable 
bonds which the municipality has power to issue 
include irregularities in the exercise of the ‘power ;*4 
the fraud*? or misconduct** of the officers or agents 
of the municipality in issuing the bonds; fraud in 
obtaining the bonds,** or the use of unfair and cor- 
rupt means in obtaining the recommendation of the 
grand jury for the subscription, in payment of 
which the bonds are issued ;*> a delay in issuing the 
bonds for fourteen months after the election author- 
izing them;** the use of an improper seal on the 
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bonds;** the fact that the bonds are made payable 
at an earlier date than directed in the ordinance of 
the municipality relating to the mode of executing 
them;%* failure or want of consideration for the 
bonds ;*® the existence or breach of collateral con- 
ditions or agreements, not appearing in the statute 
or ordinance authorizing the bonds or on the face 
of the bonds;*° and an irregular or illegal sale or 
disposition of the bonds,*4 or contract relating 
thereto,*? made or entered into by the municipality 
or its officers. Also, there is no duty on the part 
of a holder of a bond or note issued by a munici- 
pality to direct or look after the application of the 
proceeds thereof,** and the diversion or misapplica- 
tion of the proceeds constitutes no defense to the 
enforcement of the bond or note by an innocent 
holder.*# 

[§ 4244] cc. Effect of Recitals in Bonds or Ab- 


26-27. See infra § 4246, 

28. See infra § 4253. 

29. See infra § 4253. 

30. See infra § 4253. 

31. U. S.—East Lincoln v. Daven- 
port, 94 U. S. 801, 24 L. ed. 322; Grand 
Chute v. Winegar, 15 Wall. 355, 21 
L. ed. 170; Rouede v. Jersey City, 18 
Fed. 719, 20 F. Cas. No. 12,031a. 
ene ae v. Montgomery, 74 Ala. 

6. 

Cal.—Derby v. Modesto, 104 Cal. 
SEDs oo Sb to O0e 

Fla.—Greeley v. Jacksonville, 17 
Fla. 174. 

Ga.—Black v. Cohen, 52 Ga. 621. 

Tll.— Ryan v. Lynch, 68 Il. 160. 


N, Y.— Citizens’ Sav. Bank v. Green- 


burgh, 173 N, Y. 215, 65 NE 978; 
Brownell v. Greenwich, 114 N. Y. 518, 
22 NE 24, 4 LRA 685; Lyons v. Cham- 
berlain, 89 N. Y. 578 [aff 25 Hun 49]; 
Gould v. Oneonta, 71 N. Y. 298. 


Vt.—St. Johnsbury First Nat. Bank 


v. Concord, 50 Vt. 257. 
Va.—De Voss v. Richmond, 
Gratt. (59 Va.) 338, 98 AmD 646. 

32. East Lincoln v. Davenport, 94 
U. S. 801, 24 L. ed. 322; Grand Chute 
v. Winegar, 15 Wall. (U. S.) 355, 21 
L. ed. 170; Rouede v. Jersey City, 18 
Fed. 719, 20 F. Cas. No. 12,031a; Black 
v. Cohn, 52 Ga. 621; Copper v. Jersey 
City, 44 N. J. L. 634; Citizens’ Sav. 
Bank v. Greenburgh, 173 N. Y. 215, 65 
NE 978. 

33. Rouede v. Jersey City, 18 Fed. 
719, 20 F. Cas. No. 12,031a. 

34. Chateauguay v. Vigneault, 39 
Que. K. B. 136 


18 


35. Com. vy. Allegheny County, 37 
Pa. 237. f 
36. Mercy v. Ohio, 17 F. Cas. No. 


9,457 [aff 18 Wall. 552, 21 L. ed. 813] 
(delay not unreasonable as against 
innocent holder). 

37. Defiance v. Schmidt, 123 Fed. 
1759) CCA 159 faffii17. Bed.) 702). 

[a] Rule applied.—Under a stat- 
ute which provides that all bonds is- 
sued by municipal corporations shall 
be signed by the mayor and clerk and 
be sealed with the seal of the cor- 
poration, where bonds issued by a 
city, under an ordinance containing 
similar provisions, signed by _ the 
mayor and clerk, and attested as 
bearing the seal of the city, were 
sealed with the seal of the city clerk, 
if the same was not in fact the cor- 
porate seal of the city a mistake was 
made by the officers against which an 
innocent holder of the bonds was en- 
titled to relief in a court of equity by 
a decree requiring the city to affix 
the proper seal, or enjoining it from 
setting up its absence as a defense to 
an action on the bonds. Defiance v. 
Schmidt, 123 Fed. 1, 59 CCA 159 [aff 
117. Fed. 702). 
88. Gilchrist v. Little Rock, 10 F. 
Cas. No. 5,421, 1 Dill. 261 (where the 
municipality possesses express and 
unrestricted authority to issue the 


bonds). 
ay. S.—Bernards Tp. v. Morri- 


son, 133 U. S. 528, 10 SCt 338, 33 L. 


ed. 766; Newbern v. Barnesville Nat. 
Bank, 234 Fed. 209, 148 CCA 111, 
LRA1917B 1019; Sioux City Independ- 
ent School Dist. v. Rew, 111 Fed. 1, 
49 CCA 198, 55 L. ed. 364; D’Hsterre 
v. New York, 104 Fed. 605, 44 CCA 75; 
Hughes County v. Livingston, 104 
Fed. 306, 43 CCA 541; D’Esterre v. 
Brooklyn, 90 Fed. 586. 

- Cal.—Meyer vy. Brown, 65.Cal. 583, 
26 P 281. 

Colo.—Cripple Creek v. Adams, 36 
Colo. 320, 85 P 184. 

Ind.—Myers v. Jeffersonville, 145 
Ind. 431, 44 NE 452. 

Ky.—Eminence v. Grasser, 81 Ky. 
52; Maddox v. Q@raham, 2 Metc. 56; 
Cook v. Lyon County, 6 KyL 361. 

La.—Smith v. New Orleans, 27 La. 
Ann. 286. 

Tex.—Tyler v. Tyler Bldg., etc., 
Assoc., 99 Tex. 6, 86 SW 750 [rev 
(Civ. A.) 82 SW..1066]; Jefferson v. 
Jennings Banking, etc., Co., 35 Tex. 
Civ. TIAL 74 TS: SW 7 87S. 

Va.—Lynchburg v. Slaughter, 75 
Vay 5T. 

But compare Edminson v. Abilene, 
7 Kan. A. 305, 54 P 568 (refunding 
bonds issued by the mayor and clerk 
under authority of a resolution of the 
city council are invalid in the hands 
of an innocent purchaser, when such 
bonds were not issued to fund a law- 
ful debt against the city). 

{a] Thus (1) where bonds are val- 
idly issued in payment of a subscrip- 
tion to the stock of a railway com- 
pany, the fact that the municipal of- 
ficers are guilty of misconduct in 
surrendering the stock to the railway 
company in consideration of the re- 
turn of a small part of the bonds does 
not render the remainder of the bonds 
invalid in the hands of a bona fide 
holder. Cairo vy. Zane, 149 U. S, 122, 
13 SCt 803, 37 L. ed,. 673. (2): Also 
where bonds issued by a municipal 
corporation to aid in the construction 
of a railroad have passed into the 
hands of innocent third persons with- 
out notice,, the corporation cannot 
avoid payment of the bonds because 
of a change in the proposed route of 
the road or a failure to build it ac- 
cording to the original plan. WBmi- 
nence v. Grasser, 81 Ky. 52. 

40. U. S.—Graves v. Saline County, 
161. Ue S$, 859,. 16 SCt 526, 40 °L. ed: 
732; Brooklyn v. AUtna L. Ins. Co., 99 
U. S. 362, 25 L. ed, 416; Denison v. 
Columbus, 62 Fed. 775; In re Bloom- 
ington, 3 F. Cas. No. 1,561, 42 HowPr 
283; Keane v. Ft..Scott, 14 F. Cas. No. 
7,631; Rockmulh v. Pittsburgh, 20 F. 
Cas. No. 11,982. ; 

Ill. Eagle v. Kohn, 84 Ill. 292. 

Mass.—Suffolk Say. Bank v. Bos- 
ton, 149 Mass, 364, 21 NE 665, 4 LRA 
516. 

Mo.—Carpenter v. Lathrop, 51 Mo. 
483. : 

Oh.—Shoemaker v. Goshen Tp., 14 
Oh, St. 569. 

Pa.—Com..v. Perkins, 43 Pa. 400; 
Com. y. Pittsburgh, 34 Pa, 496. 


[a] Estoppel of municipality. — 


Where bonds issued in aid of a rail- 
road company show on their face a 
complete liability, they are valid in 
the hands of bona fide holders, and 
the municipality is estopped to assert 
that under its agreement with the 
railway company its liability on the 
bonds was expressly conditioned upon 
the performance of certain matters 
by the company which were not per- 
formed. American L. Ins. Co. v. 
Bruce, 105 U. S. 328, 26 L. ed, 1121; 
Columbus vy. Dennison, 69 Fed. 58, 16 
CCA 125; Eagle v: Kohn, 84 Ill. 2923. 
Carpenter v. Lathrop, 51 Mo, 483. 

41. Greenburg v._ International 
Trust’ Co:;'.94° Fed. 755, 36 CCA: 471; 
Citizens’ Sav. Bank vy. Greenburgh,. 
173. N. Y. 215, 65 NE? 978; State vy. 
Columbia, 12 S. C. 370. 

[a] Rule is applicable where: (1) 
The municipal authorities gave a 
credit to the purchaser instead of 
selling for cash as required by stat- 
ute. Greenburg v. International 
Trust Co., 94 Fed. 755, 36 CCA 471. 
(2) The bonds were disposed of by 
the authorities at their face value 
without taking into account the ac- 
crued interest in violation of a stat- 
ute requiring them to be disposed of 
at not less than par. Citizens’ Sav. 
Bank v. Greenburgh, 173 N. Y. 215, 65 
NE 978. E 

42. Gladstone v. Throop, 71 Fed. 
341, 18 CCA 61 (contract for payment 
of commission to first purchaser). 
And see Whelen’s App., 108 Pa. 162, 
1 A 88~-(a decree enjoining further 
delivery of bonds under the contract 
does not affect the rights of bona fide 
purchasers of bonds previously sold 
and delivered). 

43. Citizens’ Sav. Bank v. New- 
buryport, 169 Fed. 766, 95 CCA 2382 
{certiorari den 215 U. S. 598, 30 SCt 
399, 54 L. ed. 342]; Cabe v. Franklin, 
185 N. C..158, 116 SE 419; Hightower 
v. Raleigh, 150 N. C. 569, 65 SE 279; 
Smith v. Belhaven, 150 N. C, 156, 68 
SE 610; Summerville Public Works 
Comrs. v. Dorchester Bank, 115 S. C. 
188, 105 SE 82; Jones v. Camden, 44 
S. C. 319, 23 SH 141, 51 AmSR 819; 
a v. Gleason, 11 Wis. 470, 78 AmD 
721. 

44, U. S.—Sioux City Independent 
School Dist. v. Rew, 111 Fed, 1, 49 
CCA 198, 55 LRA 364; Waite v. Santa 
Cruz, 89 Fed. 619; Huron v. Second 
Ward Sav. Bank, 86 Fed, 272, 30 CCA 
38, 49 LRA 534; Risley v. Howell, 64 
Fed. 453, 12 CCA 218; National L. Ins. 
Co. v. Huron Bd. of Education, 62 
Fed. 778, 10 CCA 637. 

Ill.—Sherlock v. Winnetka, 68 Ill. 
530. 

Ind.—Loesnitz v. Seelinger, 127 Ind. 
422, 25 NE 1037, 26 NE 887. 

N. Y.—Ontario v. Union Bank, 21 
Misc. 770, 47 NYS 927 [mod on other 
grounds 31 App. Div. 324, 52 NYS 
329]. 

N. C.—Hightower v. Raleigh, 150: 
N. C. 569, 65 SE 279. 

Pa.—Millerstown v. Frederick, 114. 
Pa. 435, 7 A156. 
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sence Thereof**—(aa) In General. Where innocent 
persons invest money in the bonds of a municipality 
because of authorized recitals of its officers, the 
bonds should be sustained unless an insuperable 
legal obstacle prevents.4® Consequently it is well 
settled that, where the authority to issue municipal 
bonds exists, purchasers are entitled to rely upon 
recitals therein that such authority has been regu- 
larly exercised,*7 and the municipality is estopped 
to deny such recitals.*® Recitals in municipal bonds 
are, however, binding only in respect of matters of 
fact,*® which it may be fairly presumed that the 
officers of the municipality were left to determine,°° 
and not in respect of matters of law of which all 
are bound to take cognizance,®! and even as to mat- 
ters of fact the municipality is not estopped if the 
facts recited are matters of public record open to 
the inspection of every inquirer,°? or the constitu- 


tion or the law under which the bonds are issued | 


prescribes some public record as the test of the ex- 
istence of the facts or circumstances recited,°* and 


Ss. C.—Jones v. Camden, 44 S. C. 
319, 23 SE 141, 51 AmSR 819. 

Va.—Clifton Forge v. Allegheny 
Bank, 92 Va. 283, 23 SE 284; Lynch- 
burg v. Slaughter, Ti: Vian it. 

45. Cross references: 
Estoppel by recitals coupled with 

payment of interest or part of prin- 


might 


MUNICIPAL CORPORATIONS 


aid of a railroad recited on their face 
that they were issued 
of law,” and one of the statutes re- 
lied on provided that towns having 
more than one thousand inhabitants 
issue bonds 
their matured liabilities, the recital 
does not estop the town from show- 


a 
[§§ 4244-4045 


such record is in fact made as required by law.** 
While recitals in municipal bonds to the effect that 
‘they are issued in pursuance of, and in conformity 
with, statutes®> and ordinances®® authorizing their 
/issuanee, estop the municipality to deny that they 
‘were so issued, such a recital does not necessarily 
import a compliance.with the state constitution,** 
nor does a recital in bonds that they were issued 
by virtue of a certain statute and in accordance with 
the vote of the electors of the town preclude in- 
quiry into the performance of a condition to be 
performed after issuance of the bonds.5& A city 
is not bound by recitals contained in bonds issued 
by the board of public works where such board is 
a distinct corporation, acting independently of the 
city, under the provisions of a special statute.°® 

[§ 4245] (bb) Recitals or Estoppel as to Particu- 
lar Matters—aaa. Power To Issue or Execute.°° A 
lack of power on the part of a municipality to issue 
bonds cannot be cured or supplied by any recital 
in the bonds,®t and hence no recitals can estop 


bonds containing recitals that they 
were issued in conformity to the stat- 
ute is authorized to rely on such re- 
citals, and they cannot be contra- 
dicted by other records. Lake County 
v. Sutliff, 97 Fed. 270, 38 CCA 167 
[certiorari granted 178 U. S. 613 
mem, 21 SCt 928 mem, 44 L. ed. 1216 
mem, and app dism 22 SCt 936 mem, 


“in pursuance 


in payment of 


cipal see supra § 4210. 
Recitals as notice of invalidity see 


v. Hitchcock County, 139 
Fed. 929, 17 CCA 649; and cases, in- 
fra notes 47, 48, 55, 56. 

47. U. S.—lLyons v. Munson, 99 
U. S. 684, 25 L. ed. 451; Waite v. 
Santa Cruz, 89 Fed. 619; Kiowa Coun- 
Lae ys Howard, 83 Fed. 296, 27 CCA 

Bank vy. 


531; Syracuse Third Nat. 

Seneca Falls, 15 Fed. 783. 
Me.—Shurtleff v. Wiscasset, 74 

Me. 130; Lane v. Embden, 72 Me. 354; 


Deming v. Houlton, 64 Me.. 254, 18 
AmR 253; Augusta Bank v. ‘Augusta, 
49 Me. 507. 

Minn.—St. Paul Gaslight Co. v. 
Sandstone, 73 Minn. 225, 75 NW 1050; 
Fulton v. Riverton, 42 Minn. 395, 44 
NW 257. 

N. Y.—Dodge v. Platte County, 16 
Hun 285 [rev on other grounds 82 N. 
Y., 2187. 

Pa.—Kerr v. Corry, 105 Pa. 282. 

Tenn.—Johnson City v. Charleston, 
etc., R. Co., 100 Tenn. 138, 44 SW 


670. 

4s. U. S.—Platt v. Hitchcock 
County, 139 Fed. 929, 71 CCA 649; 
Phelps v. Yates, 19 F. Cas. No. 11,082, 
16 Blatehf. 192. 

Cal.—Marr vy. Southern California 
Gas Co., 198 Cal. 278, 245 P 178. 

Ga.—Climax' 'v. Burnside, 150 Ga. 


556, 104 SH 435. 
inn. i v. Chatfield, 116 
Minn. 371, 188 NW 962. 

N. C.—wWilkes County v. Call, 123 
N. C. 308, 31 SE 481, 44 LRA 252. 

Wash. — Cuddy v. Sturtevant, ielGy 
Wash. 304, 190 P 909. 

And see cases supra note 47. 

49. D’Hsterre v. Brooklyn, 90 Fed. 
586: U. S. v. Cicero, 41 Fed. 83 [aff 
50 Fed. 147, 1 CCA 499]; Spitzer v. 
Blanchard, 82 Mich, 234, 46 NW 400; 
Johnson City v. Charleston, etce., R. 
Co., 100 Tenn. 138, 44 SW 670. 

50. Lake County v. Graham, 130 
U. S. 674, 9 SCt 654, 32 L. ed. 1065; 
Dixon County v. Field, 111 U. S. 83, 
4 SCt 315,28 L. ed. 360; Coloma) v. 
Baves, 92 U. S. 484, 23 L. ed. 579; 
Coffin v. Kearney County, 57 Fed. 137, 
6 CCA 288; National Bank of Com- 
merce v. Grenada, 54 Fed. 100, 4 
CCA 212; Johnson City v. Charleston, 
etc., R. Co., 100 Tenn. 138, 44 SW 
670. 

[a] Population of municipality.— 
Where the bonds of a municipality in 


ing that in fact it did not have the 
requisite population, because neither 
by the statutes nor by any other law 
was the duty devolved on the officials 
issuing the bonds, or the town itself, 
to ascertain the population. Kelly v. 
Milan, 21 Fed, 842 [aff 127 U. S. 139, 
8 SCt 1101, 32 L. ed. 77]. 

51. U.S. v. Cicero, 41 Fed. 83 [aff 
50 Fed. 147, 1 CCA 499]. 

Constructive notice of matters of 
law see supra § 4234. 

52. Sutliff v. Lake County, 147 U. 


S: 280, 13° S@b, S185 137i Ledeen 145 
Nesbit . v. Riverside Independent 
Dist., 144 U. S. 610, 12 SCt 746, 36 


L. ed. 562; Dixon County v. Field, 111 
WW. S; 83,4 °SCt' 315) 28 -Eirted. 43860; 
Northern Nat. Bank vy. Porter Tp., 
110 U. S, 608, 4 SCt 254, 28 L. ed. 
258; Coffin v. Kearney County, 57 
Fed. 137,°6 :C@A'’288; 

53. U. S.—Beatrice y. Edminson, 
117 Fed. 427, 54 CCA 601; Sioux City 
Independent School Dist. v. Rew, 111 
Fed. 1,:.49 “CGA, “19:8 ) 55) DiRA 9364; 
Hughes County v. Livingston, 104 
Fed. 306, 48 CCA 541; Lake County 
v. Sutliff, 97 Fed.‘ 270; 38 CCA 167 
[certiorari granted 178 U. S. 613 
mem, 21 SCt 928 mem, 44 L. ed. 1216 
mem, and app dism 22 SCt 936 mem, 
46 L. ed. 1264 mem]. 

Kan.—State v. Wichita County, 62 
Kan. 494, 64 P 45. 

Mo. —Thornburg v. School Dist. No, 
8, 175 Mo. 12, 75 SW 81 [foll Evans v. 
McFarland, 186 Mo, 708, 85 SW 873]. 

Tenn.—Johnson City v. Charleston, 
ete, R. Co., 100 Tenn. 138, 44 SW 


Tex.—Citizens’ Bank v. Terrell, 78 
Tex. 450, 14 SW 1003. 

Wis.—Veeder vy. Lima, 19 Wis. 280. 

[a] The record is the best evi- 
dence of the facts where the law re- 
quires a record of the facts to be 
kept, and, primarily, no other evi- 
dence is admissible. Thornburg v. 
Seba, Dist. No. 3, 175 Mo, 12, 75 SW 


Applications of rule see infra § 
4245. 

54. See cases infra this note. 

[a] Failure to keep record as re- 


quired by statute.—Where a statute 


requires certain staterhents to be re- 
corded in a book kept for that pur- 
pose only,’but no such book was kept, 
and no statements containing the 
facts required by the statute were 
made and recorded, a purchaser of 


46 L. ed. 1264 mem]. 

55. Santa Cruz v. Wykes, 202 Fed. 
357, 120 CCA 485. 

[a] Recital of compliance with 
statute and invalid amendment.— 
When bonds contain a recital to the 
effect that they were issued in pur- 
suance of a specified statute, and of a 
later act amendatory of the first, and 
the later act is invalid, a purchaser 
without notice to the contrary may 
presume that the requirements of the 


original statute were complied with. 


Moulton y.. Evansville, 25 Fed. 382 
[app dism 131 U. §.' 435 mem, 9 SCt 
798 mem, 33 L, ed, 219 mem]. 

56. Von Hostrup v. Madison City, 
1 Wall. (U. S.) 291,17 L. ed. 538: 

[a] Irregularities—A recital that 
bonds were issued by virtue of an or- 
dinance of the city concludes the city 
as to any irregularities that may 
have existed in carrying into execu- 
tion the power to issue the bonds. 
Von Hostrup v. Madison City, 1 Wall. 
(U..S.) 291,17 L. ed. 538. 

[b] Issuance under another or- 
dinance.—Where bona fide purchas- 
ers hold municipal bonds reciting 
their issuance under a specified city 
ordinance, the city is estopped from 
claiming that the bonds were issued 
under a subsequent ordinance. l[La- 
redo v, Frishmuth, (Tex. Civ. A.) 196 
SW 190. 

57. Buchanan vy. Litchfield, 102 U. 
S. 278, 26 L..ed. 138. 


58. Parker v. Smith, 3 Ill. A. 356. 
59. Liebman vy San Francisco, 24 
Fed. 705. 


60. Power to issue generally see 
supra § 4141 et seq, 

61. U. S.—Dixon County vy. Field, 
111 U.S, 83, 4 SCt 315, 28 L. ed. 360; 
Northern Nat. Bank v. Porter “ED. 110 
Ue.S. 608, 4.SCt. 254, 28 9L.-.ed. "258; 
Anthony Vv. Jasper County, 101 U.S. 
693, 25 L, ed. 1005; McClure v. Ox- 
ford Tp 94 TS. 429, 24 Ty. ed, (129; 
Coloma v. Haves, 92 U: S. 484, 23 Ta 
ed. 579; Marsh v. Fulton County, 10 
Wall. 676, 19 L. ed. 1040; Coffin v. 
Kearney County, 57 Fed. 137, 6 CCA 
288; Thomas y. Lansing, 14 Fed. 618, 
21 Blatchf. 119, 
Ves .—Lippineott v. 92) Tite 

N. Y¥.—Craig v. Andes, 93 N. Y. 405; 
Dodge v. Platte County, 16 Hun 285 
[rev on other grounds 82 N, Y. 218]. 

N. C.—Debnam -y. Chitty, 131 N. C. 


Pana, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the municipality to deny its power to issue the 
bonds,®* where the laws are such that there can be 
no state of facts or of conditions under which the 
municipality would have the authority to emit the 
bonds.** It has been laid down that, if the laws 
are such as that there might under any state of facts 
or circumstances be lawful power in a municipality 
or quasi municipality to issue its bonds, it may by 
recitals therein estop itself from denying that those 
facts or circumstances existed, and that it had law- 
ful power to send the bonds forth,®°* unless the 
constitution or the law under which the bonds were 
issued prescribed some public record as the test 
of the existence of some of those facts or cireum- 
stances ;°° but this statement should be modified so 
as to limit the application of the rule to cases in 
which the fact represented by the recital is one 
which the law empowers or makes it the duty of 
the local board to ascertain and determine as a 
condition to its further proceeding.®® It has been 
both affirmed®* and denied®® that, where the city 
is authorized to issue bonds only in aid of a domes- 
tic corporation, the fact that the bonds recite on 
their face that they were issued to a railroad com- 
pany incorporated under the general laws of the 
state estops the city from showing that such cor- 
poration was in fact a foreign corporation. The 
federal courts hold that a recital in municipal bonds 
that they were issued under a particular statute 
which is invalid does not preclude inquiry as to 
whether there is other and valid legislative au- 
thority under which the power to issue the bonds 
ean be upheld,®® but a state court has held that 
in such case the bondholders are estopped from set- 
ting up some other statutory or constitutional au- 


657, 43 SE 3; Wilkes County v. Call, 
123 N. C. 308, 31 SE 481. 
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nicipal bond that it is issued in pur-| y. 
suance of, or in compliance with the 
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thority.”° 

Exceeding power. Where the cons power to 
issue bonds has been exceeded, a purchaser is not 
protected by recitals in the bonds that they are 
issued in conformity to the statute,"! and, a fortiori, 
where the bonds do not contain any recital that they 
were issued in conformity with law, a purchaser 
for value cannot recover where their issuance ex- 
ceeded the authority conferred.” 

Authority of officers to execute. Where munici- 
pal bonds contain no recital that the corporation is 
actually authorized to issue them, the corporation is 
not estopped to deny the authority of its officers to 
execute them.?* However, where bonds recite that 
the city has caused the bonds to be signed by certain 
officers, who have in fact signed them, the city can- 
not urge that they were signed by such officers with- 
out its authority.” 

[§ 4246] bbb. Performance of Conditions Prece- 
dent’°>—(aaa) In General. Where the power to issue 
municipal bonds exists, a bona’ fide purchaser of 
such bonds in the open market is entitled to rely 
on recitals in the bonds that all antecedent steps 
necessary to validate the securities. have been 
taken.7° Accordingly it is well established that the 


‘recitals of the officers of a municipal corporation 


who are invested with power to perform a condi- 
tion precedent to the issue of negotiable bonds or 
with authority to determine when that condition 
has been performed, that they have found that all 
the requirements of law necessary to authorize the 
issuance of the bonds have been fully complied 
with, preclude inquiry as against an innocent pur- 
chaser for value as to whether a condition prece- 
dent had actually been performed before the bonds 


Livingston, 104 Fed. 306, 43 CCA 
541; Hopper v. Covington, 8 Fed. 777, 


Tenn.—Johnson City v. Charleston, 
ete., R. Co., 100 Tenn. 138, 44 SW 670. 

Tex.—Cass County v. Wilbarger 
Soarare 25 Tex. Civ. A. 52, 60 SW 
9 


62. U. S.—Hedges v. Dixon Coun- 
tye LON, S. 18a r4°SCt 71-37" TG, “ed: 
1044 [aff 37 Fed. 304]; Katzenberger 
v. Aberdeen, 121 U. S. 172, 7 SCt 947, 
30 L. ed. 911; Northern Nat. Bank 
v. Porter Tp., 110 U. S. 608, 4 SCt 
254, 28 L. ed. 258; Hughes County v. 
Livingston, 104 Fed. 306, 43 CCA 541; 
D’Esterre v. Brooklyn, 90 Fed. 586; 
Swan v. Arkansas City, 61 Fed. 478 
[aff 69, Fed. 768, 16 CCA 395]; Trav- 
elers’ Ins. Co. v. Oswego, 55 Fed. 361 
{rev on other grounds 59 Fed. 58, 
7 CCA 669]; Kelly v. Milan, 21 Fed. 
S42 att! 127 U.S). 139, .8 SCt 1101, 
32 L. ed. 77]; Chisholm v. Montgom- 
ery, 5 F. Cas. No. 2,686, 2 Woods 584. 
Compare National L. Ins. Co. v. Hu- 
ron Bd, of Education, 62 Fed. 778, 
10 CCA 637. (recitals in municipal 
bonds may constitute an estoppel in 
favor of a bona fide purchaser, even 
where the body that issued the bonds 
had no power to issue them, and 
could not, by any act of its own or 
of its constituent body, make a law- 
ful issue of the bonds, if the fact of 
this want of power, does not appear 
from the bonds, the statutes under 
which they are issued, or the public 
records referred to therein). 

Ill.—Lippincott v. Pana, 92 Ill. 24; 
Williams v. Roberts, 88 Ill. 18; Force 
v. Batavia, 61 Ill. 99, 

N. J.—Hudson v. Winslow Tp., 35 
NS iyo ae 2 eae Bye 

N. C.—Debnam v. Chitty, 131 N. C. 
657, 43 SE 3. 

Tex.—Peck v. Hempstead, 27 Tex. 
Civ. A. 80. 65 SW 653. 

Wis.—Uncas Nat. Bank v. Superior, 
115 Wis. 340, 91 NW 1004, 

“ fa] Thus (1) a recital in a mu- 
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requirements of, a statute does not 
estop the municipality from denying 
a want of power to issue. D’Esterre 
v. Brooklyn, 90 Fed. 586; Swan v. Ar- 
kansas City, 61 Fed. 478 [aff 69 Fed. 
768, 16 CCA 395]. (2) A municipal 
corporation, which has issued bonds 
purporting to be issued according to 
a state law, is not estopped by re- 
citals in the bonds to prove that the 
law was never eonstitutionally 
passed. South Ottawa v. Perkins, 94 
U.S. 260, 24 L. ed. 154. (3) “Recitals 
in bonds issued under legislative au- 
thority may estop the municipality 
from disputing their authority as 
against a bona fide holder for value, 
but when the municipal bonds are 
issued in violation of a _ constitu- 
tional provision, no such estoppel can 
arise by reason of any recitals con- 
tained in the _ bonds.” Hedges v. 
Dixon County, 150 U. S, 182, 187, 14 
“ie 71, 37 L. ed. 1044 [aff 37 Fed. 
304]. 

63. Aurora v. Gates, 208 Fed. 101, 
125 CCA 329, LRA1915A 910; Hughes 
County y. Livingston, 104 Fed, 306, 
43 CCA 541; National L. Ins. Co. v. 
Huron Bad. of Education, 62 Fed. 778, 
10 CCA 637.. See White v. Chatfield, 
116.,Minn. 371, 375,133 NW _ 962. (if 
there was such an absolute and fun- 
damental lack of power as to render 
the bonds void, “the recitals therein 
would probably not protect the 
holders’). 

64 Aurora vy. Gates, 208 Fed. 101, 
125 CCA 329, LRAI915A 910; Platt 
v. Hitchcock County, 139 Fed. 929, 71 
CCA 649; Gamble v. Allison Rural 
Independent School Dist., 132 Fed. 
514 [rev on other grounds 146 Fed. 
113, 76 CCA 539]; Henderson County 
Vv. Travelers’ Ins. Co., 128 Fed. 817, 
63 CCA 467; Sioux City Independent 
School Dist. v. Rew, 111 Fed. 1, 49 
CCA 198, 55 LRA 364; Hughes County 


10 Biss. 488 [aff 118 U. S. 148, 6 sct 
1025, 30 L. ed. 190]; State v. Wichita 
County, 62 Kan. 494, 64 P 45. 

65. Aurora v. Gates, 208 Fed. 101, 
125 CCA 329, LRA1915A 910; Hughes 
County v. Livingston, 104 Fed. 306, 
43 CCA 541: 

Recitals as to matters of rYrecord 
generally see supra § 4244. 

66. Municipal Trust~ Co. v. John- 
son City, 116 Fed. 458, 53 CCA 178. 

67. Municipal Trust Co, v. John- 
son City, supra. 

68. Johnson City v. Charleston, 
etc., R. Co., 100 Tenn. 138, 44 SW 670. 

69. Defiance v. Schmidt, 123 Fed. 
1. 69 (CCA. 15 9 Raft a7 ined, <7 027s 
Beatrice v, Edminson, 117 Fed. 427, 
54 CCA 601; Wilkes County v. Coler, 
113° Fed/)725; 62"CCA 399 [aff 190 “Uy, 
S. 107, 28 SCt 738, 47 L. ed. 971]. 

70. Wilkes County v. Call, 123 N. 
C. 308, 31 SE’ 481. 

71. Woodruff v. Okolona, 57 Miss. 
806. 

72. Santa Cruz v. Wykes, 202 Fed. 
357, 120 CCA 485; Bergen County v. , 
Merchants’ Exch, Nat. Bank, 12 Fed. 
743, 21 Blatchf, 13 [aff 115 U. S. 384, 
6 SCt 88, 29 L. ed. 4380]. 

73. Concord v. Robinson, 121 U. S, 
165, 7 SCt 987, 30 L. ed. 885. 

74 German Ins. Co, v. Manning, 
78 Fed. 900. : 

75. Conditions precedent to issue 
generally see supra § 4168 et seq. 

76. Waite v. Santa Cruz, 184 U.S. 
802, 22 SCt 327, 46 L. ed. 552 [rev 98 
Fed. 387, 39 CCA 106]; Evansville v. 
Dennett, 161 U. S. 434, 16 SCt 613, 
40 L. ed. 760; Douglas County v. 
Bolles, 94 U. S. 104, 24 L..ed. 46; 
Knox ‘County vy. Aspinwall, 21 How. 
(U. 8.) 539, 16 Li. ed. 208; Kearny 
County v. Vandriss, 115 Fed. 866, 53 
CCA 192; Kearney, v. Woodruff, 115 
Fed. 90, 58 CCA 117; Heed v. Cowley 
County, 82 Fed. 716 [aff 101 Fed. 768, 
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were issued,’” for such recital is of 


41 CCA 668]; Shurtleff v. Wiscasset, 
74 Me. 130; Lane v. Embden, 72 Me. 
354; Deming vy. Houlton, 64 Me. 254, 
18 AmR 253; Augusta Bank vy. Au- 
gusta, 49 Me. 507; St. Paul Gaslight 
Co. v. Sandstone, 73 Minn. 225, 75 
NW 1050; Fulton vy. Riverton, 42 
Minn. 395, 44 NW 257. 

77.' U. S—Waite v. Santa Cruz, 
184 U.S. 302, 22. SCt 327, 46 L. ed. 
552 [rev 98 Fed. 387, 39 CCA 106 (aff 
89 Fed. 619)]; Evansville v. Dennett, 
161 U. S. 484, 16 SCt 613, 40 L. ed. 
760; Andes v. Ely, 158 U. S, 312, 15 
SCt 954, 39 L. ed. 996; Citizens’ Sav., 
ete., Assoc, v. Perry County, 156 U.S. 
692,.15. SCt..547,.39 L,,..ed. 585;) Cairo 
v. Zale, 149\U. S. 122, 13 SCt. 803, 
387 L. ed. 673; Livingston County v. 
Portsmouth First Nat, Bank, 128 U. 
S. 102, 9° SCt 18, 32 L. ed. 359; Ore- 
gon v, Jennings, 119 U. S. 74, 7 SCt 
124, 30 L. ed. 323; Anderson County 
v. Beal, 113 U. S. 227, 5 SCt 433, 28 L. 
ed. 966; Dixon County v. Field, 111 
Uy, S183, 747 SCb,315) 28. ed. 8607 
Northern Nat. Bank v. Porter Tp., 
110 U.:S. 608, 4 SCt 254, 28 L. ed. 258; 
Pana y. Bowler, 107:U. S. 529, 2 SCt 
704, 27 L. ed. 424;. Steamboat Rock 
Independent School Dist. v. Stone, 
106. U. S.)183,' 1. SCt 84,27 L..,ed. 
90; American L. Ins. Co. v. Bruce, 105 


U. S. 328, 26 L; ed, 1121; Clay Coun-’ 


ty yv. Savings Soc., 104.-U. S, 579, 
26 L. ed. 856; Pompton Tp. v. Cooper 
Union, 10% U. S: 196, 25 L. ed. 803; 
Bourbon County v. Block, 99 U.S. 
686,.25 L. ed. 491; Orleans v. Platt, 
99 U. S. 676, 25 L. ed: 404; Nauvoo 
v. Ritter, 97 U. S..389, 24 L. ed. 1050; 
San Antonio y. Mehaffy, 96 U. S. 
312, 24 L. ed. 816; Dougias County v. 
Bolles, 94 U. S. 104, 25 L, ed. 46; 
Marcy v. Oswego, 92 U. S. 637, 23 L. 
ed. 748; Moultrie County v. Rocking- 
ham Sav. Bank,» 92 U. 8.631, 23 L. 
ed. 631; Coloma v. Eaves, 92 U. S. 
484, 23 L. ed. 579; Mercer County v. 
Hackett, 1 Wall. 83, 17 L. ed. 548; 
Moran y. Miami County, 2 Black 722, 
17 L. ed. 342; Knox County v, Aspin- 


wall, 21 How. 539, 16 L. ed. 208; South | 


Sioux City v. Hanchett Bond Co., 19 
F, (2d) 476; Aurora v, Gates, 208 
Fed. 101, 125 CCA 329, LRAI915A 
910; Bradford .v. Cameron, 145 Fed. 
21, 76 CCA 21; Platt v. Hitchcock 
County, 139 Fed. 929, 71 CCA 649; 
Rees v. Olmsted, 135 Fed. 296, 68 CCA 
50; Defiance v. Schmidt, 123 Fed. 1, 
59 CCA 159 [aff 117 Fed, 702]; Wet- 
zell v. Paducah, 117 Fed. 647; Bea- 
trice v. Edminson, 117 Fed. 427, 54 
CCA 601; Wilkes County v. Coler, 
113 Fed, 725, 51 CCA 339 [aff 190. U. 
B5207, 207 SCt 7385) 47. Lained, Oadby: 
Stanley County v. Coler, 113 Fed, 705 
51 CCA 379, 96 Fed. 284, 37 CCA 484 
[aff 89 Fed. 257, and aff 190 U. S: 
437, 23 SCt 811, 47 L. ed. 1126]; Clapp 
v. Marice City, 111 Fed, 103,.49 CCA 
251; Pierre Bd. of Education vy. Mc- 
Lean, 106 Fed. 817, 45 CCA 658; Clapp 
v. Otoe County, 104 Fed. 473, 45 CCA 
579; Hughes County v. Livingston, 
104 Fed, 306, 48 CCA 541; Kent v. 
Dana, 100 Fed. 56, 40 CCA 281; Pick- 
ens Tp. v. Post, 99 Ped. 659, 41 CCA 
1; Rondot v, Rogers Tp., 99 Fed. 202, 
39 CCA 462; Brattleboro Sav. Bank 
v. Hardy Tp., 98 Fed. 524 [aff 106 
Fed. 986, 46 CCA 66]; Grattan Tp. 
v. Chilton, 97 Fed. 145, 38 CCA 84 
[aff 82 Fed. 873]; Haskell County 
v. National L. Ins, Co., 90 Fed. 228, 
32 CCA 591; Waite v.-Santa Cruz, 89 
Fed. 619; South St. Paul v, Lam- 
precht, 88 Fed. 449, 381 CCA. 585; 
Ninety-Six Tp. ‘v. Folsom, 87 Fed. 
304, 30 CCA 657; Huron y. Second 
gard Sav. Bank, 86 Fed. 272, 30 CCA 
> 49 LRA 534; Brown v. Ingalls Tp., 
86 wed. 261, 30 CCA 27; Rollins v. 
Gunnison County, 80 Fed, 692, 26 CCA 
oe [rey* on other grounds 173 U. S. 
55, 19 sot 390, 43 L. ed. 689]; Sec- 
ona Ward Sav. Bank v. Huron, 80 
ha 660; Wesson v. Salina County, 

ee 917, 20 CCA 227 [overr Post 
yv. Pulask County, 49 Fed. 628, 1 CCA 
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itself a decision | by the appointed tribuhal that the requisite facts 


405, and foll Ashman y. Pulaski 
County, 73 Fed. 927, 20 CCA 232]; 
Mercer County v. Provident Life, etc., 
Co., 72 Fed; 628, 19 ‘CCA 44 [rev on 
other grounds 170' U. S. 593, 18 SCt 
788, 42 L. ed. 1156]; Columbus: v. 
Dennison, 69 Fed. 58, 16 CCA 125; 
National L. Ins. Co. v. Huron Bd. of 
Education, 62 Fed. 778, 10 CCA 6387; 
Washington Tp. v. Coler, 51 Fed. 362, 
2 CCA 272; Kimball v: Lakeland, 41 
Fed. 289; Moulton y. Evansville, 25 
Fed. 382 [app dism 131 U. S. 435 
mem, 9 SCt 798 mem, 33 L, ed. 219 
mem]; Carrier v. Shawangunk, 10 
Fed. 220, 20 Blatchf, 307; Marshal v. 
Elgin, 8 Fed. 783, 3 McCrary 35 [writ 
of error dism 106 U. S. 578, 1 SCt 
249, 27 L. ed. 249]; Hopper v. Coving- 
ton, 8 Fed, 777, 10 Biss. 488 [aff 118 
U.)S./148,°6:SCt 1025, 30. Li. ed: 190); 
Davis v. Kendallville, 7 F. Cas. No. 
3,638, 5 Biss. 280; Foote v. Hancock, 
9 F. Cas. No. 4,911, 15 Blatchf, 343; 
Jordan vy. Cass County, 13 F. Cas. 
Now! 7/5285) 3 4 Dill, 245 sLaft. 95 ..0i).8. 
3873, 24 L. ed. 419]; Miller v. Berlin, 
17 ¥. Cas. No. 9,562, 13 Blatchf. 245; 
Phelps yv. Lewiston, 19 F. Cas. No. 
LL O76. do peiatchi. lel: Pollard: vs 
Pleasant Hills, 19 F. Cas. No. 11,253, 
3 Dill. 195; Portsmouth Sav. Bank 
‘vv. Yellow Head, 19 F. Cas. No. 11,296, 
3 Biss. 474; Woodward v. Calhoun 
County, 30 F. Cas. No. 18,002. 

Colo.—Hayden v, Aurora, 57 Colo. 
389, 142 P 1838. 3 

Ga.—Climax v. Burnside, 150 Ga. 
556, 104 SE 435. 

Kan.—South Hutchinson y. Bar- 
num, 63 Kan, 872, 66 P 1035. 

Me.—Shurtleff v. Wiscasset, 74 Me. 
130; Lane v. Embden, 72 Me. 354; 
Deming v. Houlton, 64 Me, 254, 18 
AmR 253; Augusta Bank y. Augusta, 
49 Me. 507. ‘ 

Minn.—St. Paul Gaslight Co. v. 
Sandstone, 73 Minn, 225, 75 NW 1050; 
Fulton v. Riverton, 42 Minn. 395, 
44 NW 257. 

N. J.—Mutual Ben. L. Ins. Co, v. 
Elizabeth, 42 N. J. L.\ 235. 

N. D.—Coler v. Dwight School Tp., 
3 N. D. 249, 55 NW 587, 28 LRA 649. 

Or.—Klamath Falls yv. Sachs, 35 
Or. 325, 57 P 329, 76 AmSR 501. 

S. D.—Coler v. Rhoda School Tp., 
6 S. D, 640, 63 NW 158. 

Tenn.—Weil v. Newbern, 126 Tenn. 
228, 148 SW 680, LRA1915A 1009, 
AnnCas19138E 25, : 

Tex.—Citizens’ Bank y, Terrell, 78 
Tex. 450, 14 SW 1003; Peck v, Hemp- 
stead, 27 Tex. Civ. A. 80, 65 SW 653. 

Va.—Cumberland County vy. Ran- 
dolph, 89 Va. 614, 16 SE 722. 

Wash.—Cuddy v, Sturtevant, 111 
Wash. 304, 190 P 109. ‘ 

“Where, by legislative enactment, 
authority has been given to, the offi- 
cers of a municipality to. issue its 
bonds on some precedent condition, 
and where the fact may be gathered 
from the enactment that those offi- 
cers were invested with power to 
decide whether or not that condition 
had been complied with, their recital 
in the bonds issued by them that it 
was fulfilled is duly authorized, and 
it estops the municipality or quasi 
municipality from proving its falsity 
to defeat the bonds in the hands of 
an innocent purchaser.” Aurora vy. 
Gates, 208 Fed. 101, 108, 125 CCA 329, 


LRAI915A 910. 


[a] Reasons for rule.—‘“It would 
be contrary to sound business prin- 
ciples and common honesty to permit 
municipal or quasi municipal corpora- 
tions to put out bonds in the names 
of its general officers, attested by the 
corporate seal, with formal recital 
and certificate that they were issued 
for a known lawful purpose after full 
compliance with statutory authority 
and all precedent conditions, to then 
allow a repudiation and denial of them 
in the hands of innocent purchasers 
for value. It is therefore with satis- 
faction that this court finds itself in 
position, upon the highest judicial au- 


thority of the land, to declare itself 
opposed to such a policy, as unwise 
as it is unjust, and one which if per- 
sistently pursued could finally end 
only in general disaster. .. . It would 
be a strange situation if the town, 
and its general officers, having full 
power and authority to comply with 
precedent conditions, and to deter- 
mine and declare when that had been 
done, could issue bonds of apparent 
legality, with recital and certificate 
of full compliance with all prelim- 
inary requirements, dispose of them 
to bona fide purchasers for value, and 
then defeat the bonds thus held, by 
declaring that the things which they 
could have done, and which it was 
their duty to do, in order to make the 
bonds valid, had in fact been totally 
disregarded. Such a doctrine is not 
only inequitable, but positively im- 
moral. I+ would place a premium on 
misrepresentation and deceit, and at 
the same time cast a cloud upon se- 
curities of this class, rendering a sale 
of them most difficult, which if ac- 
complished at all,.could be done only 
upon terms most favorable to the 
purchaser.” Hayden v. Aurora, 57 
Colo. 389, 401, 403, 142 P 188. 

{b] Publication of ordinance.—(1) 
The municipality may be estopped, by 
recitals in the bonds, to deny the pub- 
lication of the ordinance under which 
they were issued. Aurora v. Gates, 
208 Fed. 101, 105, 125 CCA 329, LRA 
1915A 910; Hayden y. Aurora, 57 Colo. 
889, 142 P 183 [rev 23 Colo. A. 1, 126 
P 1109]. Contra National Bank of 
Commerce v. Grenada, 44 Fed. 262, 54 
Fed. 100,,4 CCA 212... (2) -“It is, true 
that before the decision of the Su- 
preme Court in Evansville v. Dennett, 
161 U. S. 484, 441, 443, 446, 16 SCt 
613, 40 L. ed. 760, this court fell into 
the error in National Bank of Com- 
merce v. Granada, 54 Fed. 100, 104, 
105, 4 CCA 212, and in Hinckley v. 
Arkansas City, 69 Fed. 768, 773, 16 
CCA 395, of holding that a recital or 
certificate that all preliminary steps 
had been taken or all precedent condi- 
tions had been fulfilled under which 
the bonds were issued, would not 
estop a quasi municipality from de- 
feating its bonds by proof that no 
ordinance required by the statute had 
been passed or published. ... But as 
this court and the Supreme Court has 
repeatedly declared, that has never 
been the law since the decision in 
1895 of Evansville v. Dennett, supra, 
by the Supreme Court of the United 
States. ... After the decision of the 
Supreme Court in Evansville v. Den-. 
nett, and after a careful reconsidera- 
tion in the light of all the authorities 
of the question decided in National 
Bank of Commerce vy. Granada, supra, 
Hinkley v, Arkansas City, supra, and 
Post v. Pulaski County, 49 Fed. 628, 
1 CCA 405, this court, as early as 
1898, overruled its decision in those 
cases, followed the decision of the 
Supreme Court, and declared the law 
upon this subject to be this: The re- 
cital in municipal bonds that they 
were issued in accordance with the 
provisions of the enabling statute im- 
ports that they were sent forth in 
pursuance of a lawful and proper 
resolution or ordinance and of just 
and proper action by the governing 
board of the municipality. It relieves 
the innocent purchaser of all inquiry, 
notice, or knowledge of the record, 
action, or omission of the municipal 
board or council or of the other offi- 
cers of the municipality and estops 
the municipality from denying that 
a lawful resolution or ordinance was 
passed and, proper action was taken. 
Haskell County v. National L. Ins. 
Co., 90 Fed. 228, 231, 32 CCA 591, 594.” 
Aurora v. Gates, supra. 

[c] Bonds issued to railroad com- 
pany.— Where municipal officers -are 
empowered to issue bonds to a rail- 
way company upon the latter’s com- 
pliance with certain conditions, the 
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exist.’"* Such an estoppel may arise in a proper 
case upon a recital that an act or condition required 
by the constitution has been performed or fulfilled 
as well as upon a recital of compliance with the 
statutory requirements.’® While the estoppel does 
not arise except as to matters of fact which the 
corporate officers making the recitals have author- 
ity by law to determine and certify,8° yet in order 
that recitals in municipal bonds shall constitute an 
estoppel as against the municipality, it is not nec- 
essary that the officers by whom the bonds are 
issued should be given express authority to decide 
as to compliance with preliminary conditions,®! but 
it is sufficient if they are given full control of the 
matter.s? It seems that a municipal corporation 
may be estopped, by recitals in its bonds that all, 
conditions necessary to their issue have been‘ com- 
plied with, to dispute the performance of such 
conditions, although the bonds were not issued by 
the regular municipal officers, but by commission- 
ers named by a court.®? 

* Recital of performance at improper time. When 
municipal bonds recite upon their face that they 
are issued in accordance with the provisions of a 
particular act of the legislature, and that certain 
steps required by such act to be taken as.a condi- 


municipality is estopped, as against a 
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istence of power to issue them, it is 
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tion of their issue were taken at a time when the 
act itself shows they could not legally be taken, such 
bonds are invalid, even in the hands of a bona fide 
purchaser for value.** 

Absence of recital. It is held or stated in some 
eases that if the bonds contain no recitals importing 
a performance of conditions precedent to their issu- 
ance, there is no estoppel to show nonperformance.®® 

Recitals in note. While a recital on the face of 
a note, made by the officers of a municipality 
charged with the duty of ascertaining the exist- 
ence of necessary facts precedent to its valid issu- 
ance, will estop the municipality from showing the 
nonexistence of those facts as against a bona fide 
holder of the note,’ the rule does not apply to a 
recital made by only one of two or more officers 
charged with the duty of ascertaining the exist- 
ence or nonexistence of the necessary facts.8? 

[§ 4247] (bbb) Popular Assent.8® The rule that 
recitals in municipal bonds that the conditions 
precedent to their issuance have been fulfilled are 
conclusive in favor of bona fide purchasers, and 
estop the municipality to deny their truth,’ ap- 
ples in full force when the statute requires a 


. petition or the consent of the voters or taxpayers 


as a condition precedent-to the issuance of bonds;?° 


ed. 766; Comanche County v. Lewis, 


bona fide holder, by recitals of com- 
pliance in the bonds, from asserting 
a noncompliance therewith. Oregon 
v. Jennings, 119 U. S. 74, 7 SCt 124, 
30 L. ed. 323; Henasha v. Hazard, 102 
U. S. 81, 26 L. ed. 83; Chilton v. Grat- 
ton, 82 Fed. 873 [aff 97 Fed. 145, 38 
CCA 84]; Denison v. Columbus, 62 
Fed. 775: In re Bloomington, 3 F. Cas. 
No. 1,561, 42 HowPr 283. 

78. Coloma y. Haves, 92 U. S. 484, 
23 L. ed. 579 [appr Dixon County v. 
Field, 111 U. S. 83, 4 SCt 315, 28 L. ed. 
360]; Foote v. Hancock, 9 F. Cas. No. 
4,911, 15 Blatchf. 343; Phelps v. 
Lewiston, 19 F. Cas. No. 11,076, 15 
Blatchf. 131; Weil v. Newbern, 126 
Tenn. 223, 148 SW 680, LRA1915A 
1009, AnnCas1913E 25. : 

[a] “he turning point on which 
the effect of vecitals is based is that 
they are treated as decisions made by 
the tribunal or officers authorized by 
the enabling act to issue the bonds. 
When the bonds are signed by such 
officers, the recitals are considered 
and treated as the result of the de- 
liberate judgment of the persons des- 
ignated by the enabling statute to de- 
termine, before issuing the bonds, 
whether all essential preliminaries 
have been complied with; the deter- 
mination -being, not only for their 
own guidance in deciding whether to 
issue .or not, but also for the infor- 
mation of all the world when such 
bonds shall be offered for sale—such 
determination being justly held bind- 
ing on the corporation, in favor of 
bona fide holders.” Weil_v. Newbern, 
126 Tenn. 223, 256, 148 SW 680, LRA 
1915A 1009, AnnCas1913E 25. 

79. King v. Superior, 117 Fed, 113, 
54 CCA 499; Lake County v. Sutiliff, 
97 Fed. 270, 38 CCA 167 [certiorari 
granted 178 U. S. 613 mem, 21 SCt 
928 mem, 44 L. ed. 1216, and app dism 
22 SCt 936 mem, 46 L. ed. 1264 mem]; 
National L. Ins. Co. v. Huron Bd. of 
Education, 62 Fed. 778, 10 CCA 687. 

80. Dixon County v. Field, 111 U. 
S. 83, 94, 4 SCt 315, 28 L. ed. 360; 
Spitzer v. Blanchard, 82 Mich. 234, 46 
NW 400. y : 

“Tf the officers authorized to issue 
bonds, upon a condition, are not the 
appointed tribunal to decide the fact, 
which constitutes the condition, their 
recital will not be accepted as a Sub- 
stitute for proof. In other words, 
where the validity of the bonds de- 
pends upon an estoppel, claimed to 
arise upon the recitals of the instru- 
ment, the question being as to the ex- 


necessary to establish that the offi- 
cers executing the bonds had lawful 
authority to make the recitals and to 
make them conclusive. The very 
ground of the estoppel is that the re- 
citals are the official statements of 
those to whom the law refers the 
public for authentic and final infor- 
mation on the subject. This is the 
rule which has been constantly ap- 
plied by this court in the numerous 
cases in which it has been involved. 
The differences. in the result of the 
judgments have depended upon the 
question, whether, in the particular 
case under consideration, a fair con- 
struction of the law authorized the 
officers issuing the bonds to ascertain, 
determine and certify the existence 
of the facts upon which their power, 
by the terms of the law, was made to 
depend; not including, of course, that 
class of cases in which the contro- 
versy related, not to conditions prece- 
dent, on which the right to act at all 
depended, but upon conditions affect- 
ing only the mode of exercising a 
power admitted to have come into 
being.’’” Dixon County v. Field, supra. 

81. Bernards Tp. v, Morrison, 133 
U;,. S8..5238, 10; SCt 333, 33 L.'ed:. (766; 
Oregon v. Jennings, 119 U. S. 74, 7 
Sct 124, 30 L. ed. 323; Coler v. 
Dwight, 3 N. D. 249, 55 NW 587, 28 
LRA 649; Cuddy v. Sturtevant, 111 
Wash. 304, 190 P 909. 

82. See cases supra note 81, 

83. Anders v. Ely, 158 U. S. 312, 15 
SCt 954, 39 L. ed. 996. 

84. Manhattan Co. v. Ironwood, 74 
Fed,. 535, 20 CCA 642, 

85. Evansville v. Dennett, 161 U. 
S. 434, 16 SCt 6138, 40 L. ed. 760; Green 
County v. Shortell, 116 Ky. 108, 75 
SW. 251, 25: KyL 357. 

86. Capital Sav. Bank, etc., Co. v. 
Framingham, 246 Fed. 553) 158 CCA 
523 [certiorari den 246 U. S. 662 mem, 
38 SCt 382 mem, 62 L. ed. 927 mem]. 

87. Capital Sav. Bank, etc., Co. v. 
Framingham, supra. 

88. Necessity of popular assent 
generally see supra § 4166 et seq. 

89. See supra § 4246, | 

90. . S—wWaite v. Santa Cruz, 
184 U, S. 302, 22 SCt 327, 46 L. ed. 
552 [rev 98 Fed. 387, 89 CCA 106 (aff 
89 Fed. 619)]; Evansville v. Dennett, 
161 U. S. 484, 16 SCt 6138, 40 L. ed. 
760; Andes v. Ely, 158 U. S. 312, 15 
SCt 954, 39 L. ed. 996; Chaffee County 
v. Potter, 142 U. S. 355, 12 SCt 216, 
35 L. ed. 1040; Bernards Tp. v. Morri- 
son, 133 U. S. 5238, 10 SCt 338, 33 L. 


133 U. S. 198, 10 SCt 286, 33 L. ed. 
604 [aff.35 Fed. 343]; Pana v. Bowler, 
107 U. S. 529, 2 SCt 704, 27 L. ed. 424; 
Orleans v. Platt, 99 U. S. 676, 25 L. 
ed. 404; Wilson v. Salamanca Tp., 99 
U. S. 499, 25 L. ed. 330; San Antonio 
v. Mehaffy, 96 U.S. 312, 24 L. ed. 816; 


‘Venice v.' Murdock, 92 U. S. 494, 23 


L. ed. 588; Coloma y. Haves; 92 U.S. 
484, 23 L. ed. 579; Von Hostrop v. 
Madison City, 1 Wall. 291,:17 L. ed. 
538; Gelpcke v. Dubuque, 1 Wall. 175, 
17 L. ed. 520; Bissell v. Jeffersonville, 
24 How. 287, 16 L. ed. 664; Newbern 
vy. Barnesville Nat. Bank, 234 Fed. 
209, 148 CCA 111, LRA1I917B 1019; 
Beatrice v. Edminson, 117 Fed. 427, 
54 CCA 601; Hughes County v. Liv- 
ingston, 104 Fed. 3806, 43 CCA 541 
[certiorari den 181 U. S. 623 mem, 21. 
SCt 926 mem, 45 L. ed. 1033 mem]; 
Moulton v. Evansville, 25 Fed. 382 
[writ of error dism 131 U. S. 4385 
mem, 9 SCt 798 mem, 33 L. ed. 219 
mem]; Irwin v. Ontario, 3 Fed. 49, 


18 Blatchf. 259; Whiting v. Potter, 2 


Fed.'517, 48 Blatchf. 165; Gause v. 
Clarksville, 1 Fed. 353, 1 McCrary 78; 
Foote v. Hancock, 9 F. Cas. No. 4,911, 
15 Blatchf. 343; Huidekoper v. Buch- 
anan, County, 12 F. Cas. No. 6,847, 3 
Dill. 175; Judson v. Plattsburg, 14 F. 
Cas. No. 7,570, 3 Dill. 181; Miller v. 
Berlin, 17. KF. - Cas... No.) . 9,562, 13 
Blatchf, 245; Milner v. Pensacola, 17 
F. Cas. No. 9,619, 2 Woods 632. But 
see Springfield Safe Deposit, ete., Co. 
vy. Attica, 85 Fed. 387, 29 CCA 214 
(where bonds are issued without giv- 
ing the notice of an election to au- 
thorize them for the length of time 
required by the statute, the defect is 
not cured by recitals in the bonds), 

Minn.—Fultonv. . Riverton, 42 
Minn. 395, 44 NW 257. 

Mo.—State v. Sanderson, 54 Mo. 
203; Flagg v. Palmyra, 33 Mo. 440. 

S. D.—Coler v. Rhoda School Tp., 6 
S. D. 640, 68 NW 158. 

Va-=—Cumberland County v. Ran- 
dolph, 89 Va. 614, 16 SE 722. 

Wis.—Rogan v. Watertown, 30 Wis. 
259; Bushnell v. Beloit, 10 Wis. 195; 
Clark vy. Janesville, 10 Wis. 136. 

[a] Proposition submitted to vote. 
—Where bonds issued to aid in the 
construction of an irrigation ditch re- 
cited that they were issued after sub- 
mission to popular vote of a proposi- 
tion to issue them for the purpose of 
aiding in the construction of a canal 
for irrigation and water power pur- 
poses, it was held no defense to an 
action by a bona fide purchaser, based 


~ 
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but a recital in municipal bonds that they were 
for a subscription to the capital stock of a rail- 
road company, authorized by acts of the state 
legislature referred to by title and date, does not 
estop the municipality from setting up, in an ac- 
tion on the bonds, that their issue was not author- 
ized by the vote of two thirds of the voters of the 
municipality, as required by the constitution of the 
state.°t 

[§ 4248] (ccc) Form and Construction of Recitals. 
Fulfillment of all conditions, and compliance with 
all requirements, precedent to the issuance of bonds 
by a municipal corporation is imported by a re- 
cital that the bonds are issued ‘‘in pursuance of,’’®? 
‘‘pursuant to,’’? ‘fin conformity with,’’®* ‘‘in ac- 
cordance with,’’®® ‘‘by virtue of,’’®* or ‘‘by author- 
ity of’’®? a particular statute or that they are 
‘‘authorized by’’ a statute to which reference is 
made,®® or by a recital that all acts, conditions, and 
things required to be done precedent to, and in the 
issuing of, the bonds have happened, and have been 
properly done and’ performed in regular .and due 
form as required by law.°® <A recital in bonds issued 
on account of a municipal subscription to the stock 


of a railroad company, that the subscription was. 


‘‘made.in pursuance of an act of the legislature and 
thereon, that the proposition sub-| Elgin, 
mitted was not the same ag that re- 
cited in the bonds. Kearney v. Wood- 
ruff, 115 Fed. 90, 53 CCA 117. 

[b] Canvass of votes.—A munici- 
pality cannot attack the validity of 


190 P 909. 
[a] 
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(Tex: wey, 
Cuddy v. Sturtevant, 111 Wash. 304, 


A.) 


Provision for payment.—(1) 
A general recital in bonds issued by 
a city that “all acts, conditions, and 


ordinances of the city council passed in pursuance 
thereof,’’ imports not only compliance with the 
act of the legislature,! but that the ordinances of 
the city council conform to the statute.’ 

[§ 4249] ccc. Debt Limit.? There is authority for 
the proposition that a recital on the face of mu- 
nicipal bonds that the indebtedness thereby created 
does not exceed the constitutional or statutory limit 
is conclusive in favor of a bona fide holder,* he not 
being obliged to go behind it,® and the municipality 
being estopped to deny it,® at least where there is 
nothing on the face of the bonds to indicate that 
the recital is untrue and the limit has in fact been 
exceeded ;’ and neither the constitution nor the stat- 
utes prescribe any rule or test by which to ascer- 
tain the extent of the existing indebtedness;*® but 
there is also authority for the propositions that 
a bona fide purchaser of municipal bonds is not en- 
titled to rely solely on the recital therein that the 
debt thereby created does not exceed the constitu- 
tional limit,? and that the city is not estopped by 


recitals in the bonds from asserting that the debt 


created by their issuance exceeds the constitutional’® 
or statutory! limit, or at least that there is no 
estoppel where the officers making the recital are 
not authorized by constitution or statute to-do so,*? 


148 SW 670;| v. Long, 92 U. S. 642, 23 Li. ed. 752; 
Marcy v. Oswego, 92 U. S. 637, 23 L. 
ed. 748. 

[a] Where a municipality issued 
two series of bonds, the bonds of each 


series containing recitals showing 


negotiable bonds issued by it and in 
the hands of bona fide purchasers for 
value on the ground that the records 
do not show a propér and legal can- 
vass of the votes cast at the election 
called to determine whether such 
ponds should be issued, where the 
bonds recite the performance of all 
required conditions precedent to their 
issuance. Syracuse Tp. v. Rollins, 
104 Fed. 958, 44 CCA 277. 

91. Carroll County v. Smith, 111 
US. 556, 4 SCt-539,°28 Li. eds S17. 

92. Hughes County v. Livingston, 
104 Fed. 306, 48 CCA 541; Gratton Tp. 
v. Chilton, 97 Fed. 145, 38 CCA 84 [aff 
82 Fed, 873]; Bates v. Riverside Inde- 
pendent School Dist., 25 Fed. 192; 
Coler v. Dwight, 3 N. D. 249,°55 NW 
587, 28 LRA 649. } 

93. Clay County v. Savings Soc., 
104 U. S. 579, 26 L. ed. 856; Stanly 
County v. Coler, 113 Fed. 705, 51 CCA 
379, 96 Fed: 284, 37 CCA 484 [aff 89 
Wed, 257, and aff 190 U. S. 437, 28 SCt 
811, 47 L. ed. 1126]. 

94, Kent v. Dana, 100 Fed. 56, 40 
CCA 281; Rondot v. Rogers Tp., 99 
Fed. 202; 39 CCA 462; Grattan Tp. v. 
Chilton, 97 Fed. 145, 38 CCA 84 [aff 
82 Fed. 873]; Bates v. Riverside Inde- 
pendent School Dist., 25 Fed. 192. 
Compare Sauer v. Gillett, 20 Colo, A. 
865, 78 P 1068 (where the statute re- 
quires the debt to be authorized by 
ordinance providing for the levy of 
a tax sufficient to pay it with in- 
terest, bonds issued under an ordi- 
nance which did not provide for any 
levy are invalid in the hands of a 
bona fide purchaser for value, not- 
withstanding a recital in the bonds 
that they were issued in compliance 
with law). ‘ 

95. Haskell County v. National-L. 
Ins. Co.,:90 (Fed! 228,32 CCA 591: 

96. Evansville v. Dennett, 161 U. 
S. 434, 16 SCt 6138, 40 L. ed. 760; Grat- 


tan Tp. v:. Chilton, 97 Fed. 145, 38 
CCA 84 [aff'82 Fed, 873]. 
97. Jordan v. Cass County, 13 F. 


Cas. No! 7,518, 3 Dilh 245 [aff 95. U.S. 
3738. 24 Ly ed. 419]. 

93. South St, Paul v, Lamprecht, 
88 Fed, 449, 31 CCA 585. 


99. Kearny County v. Vandriss, 


things required to be done precedent 
to and in the issuing of this bond 
have duly happened and been per- 
formed in regular and due form as 
required by law,’’ has been held to 
estop the city, as against a bona fide 
holder of such bonds for value, to 
deny that before or at the time of 
issuing the bonds it provided for the 
collection of a tax sufficient to pay 
the interest and principal thereof as 
required by the constitution of the 
state. King v. Superior, 117 Fed. 113, 
54 CCA 499; National L. Ins. Co. v. 
Huron Bd. of Education, 62 Fed. 778, 
10 CCA 637. See Superior v. Marble 
Sav. Bank, 148 Fed. 7, 78 CCA 175 
(where such a recital was made, the 
city cannot object that funds for 
payment were not provided). (2) 
However it has also been held that, 
where bonds recite that they were 
issued in pursuance of a _ certain 
statute, a general recital in the 
bonds that “all. the acts and things 
required’ to be done’. had been. done 
as required by law refers only to 
‘the acts required by the law re- 
ferred to in the bond, and does not 
constitute a statement that a consti- 
tutional requirement’ that a tax 
should be levied at the time the bonds 
were issued had been complied with. 
Montpelier Sav. Bank, ete., Co. v. 
Ludington School Dist. No. 5, 115 
Wis. 622, 92 NW 489. 

1. Evansville v, Dennett, 161 U.S. 
434, 16 SCt 6138, 40 L. ed. 760. 

2. Evansville v. Dennett, supra. 

3. Limitation of amount generally 
see supra § 4159 et seq. 

4 Dallas County v. McKenzie, 110 
U.S. 686, 4 SCt 184) 28.L. ed. 285; 
Wilson v. Salamanca Tp., 99 U.S. 
499, 25. L, ed. 330; Humboldt Tp. v. 
Long, 92 U. S.. 642.028 0D. led! 752% 
Marcy v. Oswego, 92 U.-S. 637, 28 L. 
ed. 748; Municipal Trust Co. v. John- 
son City, 116 Fed. 458,53 CCA. 178 
(where recital is made by officers 
vested with duty of determining the 


ta td And see cases infra notes 
5-8. 
5. Sherman County v. Simonds, 


109,:Us SS. 735, 3° SCtr 502) 27%) Li ed: 
1093; Wilson v. Salamanca Tp., 99 


115 Fed. 866, 538:°CCA 192; Marshall v.!U. S. 499, 25 Li ed. 330; Humboldt Tp. 


that such. series does not exceed the 
lawful debt limit, a bona fide holder 
of bonds of one series is entitled to 
recover thereon, although the aggre=- 
gate of the two series exceeds the 
debt limit. Rathbone vy. Kiowa Coun- 
ty, 838 Fed. 125, 27, CCA 477° [rev 73 
Fed. 395]. 

6. Gunnison County v. Rollins, 173 
U.. Sir255, 19 SCt 390, 43). L. ed. .689s 
Chaffee County v. Potter, 142 U. S. 
355, 12 SCt 216, 35 L. ed. 1040; Be- 
atrice v. Edminson, 117 Fed. 427, 54 
CCA 601; Lake County v. Sutliff, 97 
Fed. 270, 38 CCA 167. [certiorari 
granted (178 U. ‘Ss 613) 121 SCt* 928 
mem, 44 L. ed. 1216, and app dism 
22 SCt 936 mem, 46 L. ed. 1264 
mem]. 

7. Chaffee County v. Potter, 142 
U. S..355, 12 SCt 216; 35 L: ed. 1040 
[dist Lake County v. Graham, 130 
U. 8. 674, 9 SCt 654, 32: L: ed. 1065; 
Dixon County v. Field, 211 °Us:S. 
83, 4 SCt 315, 28 L. ed. 360, and foll 
Gunnison County v. Rollins, 173 U.S: 
255, 19 SCt 390, 48 L. ed. 689];. Be: 
atrice v. Edminson, 117 Fed. 427, 54 
CCA 601. 

8. New Providence Tp. v. Halsey, 
117 U. S. 336, 6 SCt 764,29 L. ed. 904 
[rev 3 Fed.°-364]; Buchanan v. Litch- 
field; 102 Ui Si: 278, 26 Di vedini38- 
Wilson v. Salamanca Tp., 99 U.S. 499, 
25 L. ed. 330; Waite v, Santa Cruz, 89 
Fed. 619; Huron v, Second Ward Sav. 
Bank, 86 Fed, 272, 30 CCA 38, 49 LRA 
534; Chilton y. Gratton, 82 Fed. 873 
[aff 97 Fed. 145, 38.CCA 84]. 

9. Fairfield v. Rural Independent 
School Dist., 111 Fed. 453 [rev on 
Beg grounds 116 Fed. 838, 54 CCA 

10. St. Lawrence Tp. v. Furman, 
171 Fed. 400, 96 CCA 856, 17 AnnCas 
1244; Prickett v. Marceline, 65 Fed. 
469 [aff 69 Wed. 462, 15: CCA :7007¢ 
Bates v. Independent School Dist., 25 
Fed. 192; Citizens’ Bank v. Terrell, 78 
Tex. 450, 14 SW 1003. : 

11. Springfield Safe Deposit, etc., 
Co. v. Attica, 85 Fed. 387, 29 CCA 214: 
Montpelier Nat. L. Ins. Co. v. Mead, 
13 S, D. 37, 342, 82 NW-78, 838 NW 
335, 79 AmSR 876, 48 LRA 785. 

12. Sidney v. Marceline, 237 Fed. 
168, 150 CCA 314. ° } 


nn ee ne 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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r§§ 4247-4249 


§§ 4249-4252] 


the constitution or the statute prescribes some -pub- 
he record as a test of whether the limit has been 
exceeded,?* or it appears from the face of the bonds 
that the limit has in fact been exceeded, as where 
the total amount of the issue is stated, so that an 
examination of the assessment rolls and a simple 
arithmetical calculation would show the- excess.'® 
Where an entire issue of bonds exceeding the consti- 
tutional limit is purchased from the holder thereof 
by one person, as a single transaction, such person 
is not-entitled to protection as a bona fide holder, 
no matter what recitals appear on the face of the 
bonds.1¢ 

General or insufficient recitals. Where there is 
no recital in the bonds that they do not exceed the 
limit prescribed by law, and each bond on its face, 
when taken in connection with the assessment roll, 


shows the limit to have been exceeded, a general © 


recital that all the requirements of the law have been 
complied with will not estop the municipality issuing 
them from showing that the bonds issued exceed 
the legal limit.17 Also, a recital that the bonds are 
issued under the provisions of.a given statute does 
not estop the municipality from showing that the 
bonds are void because they created an indebtedness 
in excess of a constitutional limitation.18 

Recitals in new bonds issued in-exchange for 
bonds which were void because in excess of a limi- 
tation of indebtedness do not create any estoppel 
as against a holder who is not a bona fide holder.’ 

[§ 4250] ddd. Purpose.?° Where a municipal cor- 
poration has power to issue bonds for a particular 


purpose, and bonds issued by it recite that they © 


were issued for such purpose, the municipality can- 
not set up as against a bona fide holder that the 
bonds were in fact issued for another and unauthor- 
ized purpose,?! even though a diversion from the 
lawful purpose recited may be shown by the munici- 

13.” U. S—Dake ‘County v.Sutliff, 


MUNICIPAL CORPORATIONS 


562, 26 L. ed. 411; Hackett v. Ottawa, 


[44 C. 5.) 1253- 


pal records.?? So where municipal bonds recite that 
they were issued for the purpose of funding the 
existing debt of the city, and the city is authorized 


to issue such bonds, it is estopped as against a bona 


fide holder to set up that the antecedent indebted- 
ness was fraudulent or invalid,?* or that the refund- 
ing bonds either created or increased any indebted- 
ness of the municipality;?4 and an innocent. pur- 
chaser of such bonds is not required to consider 
or inquire into the question of excessive indebted- 
ness.2° On the other hand, where the bonds do not 
sufficiently comply with a charter or statutory re- 
quirement that they shall state the purpose for 
which they are issued,?° the municipality. is not 
estopped or precluded from showing that they were 
issued for an illegal or unauthorized purpose.?’ 

[§ 4251] eee. Time of Issuance. While a recital 
showing that the bonds were prematurely issued or 
ordered to be issued is notice of their invalidity,?® 
it is not conclusive,?® and it may be shown that the 
bonds were not ordered to be issued nor issued until 
the time prescribed by. statute.°° The fact that 
municipal bonds bear a date prior to the time when 
the ordinance under which they were issued went 
into effect under the statute is not sufficient to de- 
feat a recovery on such bonds in the hands of a 
bona fide holder, where there is no proof of the 
date of their actual issue,?! and their premature 
issue would be contrary to a recital in the bonds 
that all conditions precedent have been properly 
performed in due and regular form as required by 
law.*? 

[§ 4252] fff. Seal.°° Recitals in municipal bonds 
to the effect that the seal attached is the corporate 
seal estops the municipality, as against an innocent 
purchaser, to deny the validity of the seal.3* Also,’ 
a recital in bonds that they were issued under seal 
prevents the municipality from showing, as against 
Rural Independent School Dist., 116 


97 Fed. 270, 38 CCA 167 [certiorari 
granted 178 U. S. 613, 21 SCt 928, 44 
L. ed. 1216, and app dism 22 SCt 936, 
46 L. ed. 1264 mem]. 


Cal.—Sutro v. Rhodes, 92 Cal. 117, 


28 P98. 
Mich.—Spitzer v. 
Mich. 234, 46 NW 400. 

S. D.—National L. Ins. Co. v. Mead, 
13 S. D. 37, 82 NW 78, 79 AmSR 876, 
48 LRA 785 [reh den 13 S. D. 342, 83 
NW 335]. 

Tex.—Citizens’ Bank y. Terrell, 78 
Tex. 450, 14 SW 1003. 

14. Chaffee County v. Potter, 142 
Ty: S355, 22, SCLelé,. 35 Led. 1040; 
St. Lawrence Tp. v. Furman, 171 Fed. 
400, 96 CCA 356, 17 AnnCas 1244; 
Lake County v. Sutliff, 97 Fed. 270, 
38 CCA 167 [certiorari granted -178 
U. S. 613 mem, 21 SCt 928 mem, 44 L. 
ed. 1216 mem, and app dism 22 SCt 
936 mem, 46 L. ed. 1264 mem]. 

15. Chaffee County v. Potter, 142 
TW. S..855,12 SCt. 216, 35, L. ed. 1040. 

16. Nesbit v. Riverside Independ- 
ent Dist., 144 U..S. 610, 12 SCt 746, 36 
L. ed. 562 [aff 25 Fed. 635]. 

17. Geer v. Ouray County School 
Dist. No. 11, 97 Fed. 732, 38 CCA 392. 

18. Buchanan v. Litchfield, 102 U. 
S. 278; 26 L. ed. 138; Bates v. Inde- 
pendent School Dist., 25 Fed. 192. 
“19. Salmon v. Rural Independent 
School Dist., 125 Fed. 285; Shaw v. 
Riverside School Dist., 62 Fed. 911. 

Estoppel against bona fide holder 
by recitals in refunding bonds see 
infra § 4250. 

20. Purpose of issuing generally 
see supra § 4147 et seq. 

21. U. S.—Waite v. Santa Cruz, 184 
U.S. 302, 22 SCt 327, 46 L. ed. 552 
[rev 98 Fed. 387, 39 CCA 106 (aff 89 
ee 619)]; Evansville v. Dennett, 161 
U. S. 434, 16 SCt 613, 40 L. ed. 760; 
Hiarter Tp. v. Kernochan, 103 U. S. 


Blanchard, 82 


99 U.S. 86, 25 L. ed. 368 [rev 11 F. 
Cas. No, 5,889, and foll Ottawa v. 
Portsmouth First Nat: Bank, 105 U. 
S. 342, 26 L. ed. 1127; Risley v. How- 
ell, 64 Fed. 453, 12 CCA 218]; Defiance 
v. Sehmidt,: 123), Fed..1,759. CCA.159 
[aff 117 Fed. 702]; Fairfield v. Rural 
Independent School Dist., 116 Fed. 
838, 54 CCA 342 [rev 111 Fed. 453]; 
Clapp v. Marice City, 111 Fed. 103, 49 
CCA 251; Sioux City Independent 
School Dist. v. Rew, 111 Fed. 1, 49 
CCA 198, 55 LRA 364; Brattleboro 
Sav. Bank v. Hardy Tp., 98 Fed. 524 
{aff 106 Fed. 986, 46 CCA 66]; Geer 
v. Ouray County, 97 Fed. 435, 38 CCA 
250; Haskell County v. National L. 
Ins. Co., 90 Fed. 228, 32 CCA 591; Sec- 
ond Ward Sav. Bank v. Huron, 80 
Fed. 660; Wesson v. Saline County, 73 
Fed. 917, 20 CCA 227. [overr Post v. 
Pulaski County, 49 Fed. 628, 1 CCA 
405, and foll Ashman v. Pulaski 
County, 73, Fed, 927,..20. CCA 232); 
West Plains Tp. v. Sage, 69 Fed. 943, 
16° CCA 5583: National. &.) Ins: Co. v. 
Huron Bd. of Education, 62 Fed. 778, 
10 CCA 6387; Cadillac v. Woonsocket 
Sav; Inst., 58 Fed. 935, 7 CCA 574; 
Portland Sav. Bank y. Hvansville, 25 
Fed. 389; Guernsey v. Burlington, 11 
EF. Casi No. 5,855, 4: Dill. 372. 

Ala.—Brewton v. Spira, 106 Ala. 
229,,17°S 606. 

Mich.—Thompson y.. Mecosta, 127 
Mich. 522, 86 NW 1044; Cedar Springs 
v. Schlich, 81 Mich. 405, 45 NW 994, 
8 LRA 851. 

Miss.—Aberdeen v. Sykes, 59 Miss. 
36 


Va.—Lynchburg v. Slaughter, 75 
Va. 57. 

22. Portland Sav. Bank vy. Evans- 
ville, 25 Fed. 389. 

23. Waite v. Santa Cruz, 184 U. S. 
302, 22 SCt 327, 46 L. ed. 552 [rev 98 
Fed, 387, 39 CCA 106]; Fairfield v. 


Fed. 838, 54 CCA 342 [rev 111 Fed. 
453]; Pierre v. Dunscomb, 106 Fed. 
611, 45 CCA 499; Hughes County v. 
Livingston, 104 Fed. 306, 43 CCA 541; 
Wesson v. Mt. Vernon, 98 Fed. 804, 
39 CCA 301; Huron v. Second Ward 
Sav. Bank, 86 Fed. 272, 30 CCA 38, 49 
LRA 534; Kiowa County v. Howard, 
83 Fed. 296,. 27.CCA 531; Cadillac’ v. 
Woonsocket Sav. Inst., 58 Fed. 935, 
7 CCA 574; National Bank of Com- 
merce v. Grenada, 41 Fed. 87; Tyler 
v. Tyler Bldg., etc., Assoc., 99 Tex. 6, 
86 SW 750. [rev.(Civ. A.) 82 SW 
1066]. 

24. Fairfield v. Rural Independent 
School Dist., 116 Fed. 838, 54 CCA 342 
[rev 111 Fed. 453]; Pierre v. Duns- 
comb, 106 Fed. 611, 45 *CCA 499; 
Huron v. Second Ward Sav... Bank, 
86 Fed. 272, 30 CCA 388, 49 LRA 


534, 

25. Pierre v. Dunscomb, 106 Fed. 
611, 45 CCA 499; Huron vy. Second 
Ward Sav. Bank, 86 Fed. 272, 30 CCA 
38, 49 LRA 534, 

26. See supra § 4196. 

27. Barnett v. Denison, 145 U. 8. 
135, 12 SCt 819, 36 L. ed. 652 [dist 
State v. School Dist., 34 Kan. 287, 8 
P 208]; Keehn v. Wooster, 13 Oh. Cir. 
Ct. 270, 7 Oh. Cir. Dee. 456. 

28. See supra § 4235. 

29. Chicago, etc., R. Co. v. Dundy 
thd 3 Nebr. (Unoff.). 391, 91 NW 


30. Chicago, etc., R. Co. v. Dundy 


County, supra. 

31. Kent v. Dana, 100 Fed. 56, 40 
CCA 281. ‘ 

32. Kent v. Dana, supra. 

33. Necessity of seal see supra 
§ 4204. . 

84. Schmidt vy. Defiance, 117 Red. 


702, [aff 123 Fed. 1, 
(bonds sealed with 
clerk). 


59 CCA 159] 
seal of city 


1254 [44 0.J3.] 


a bona fide purchaser, that the bonds were delivered 


before any seal was affixed.*® 


[§ 4253] dd. Effect of Records, Decisions, -Affi- 
Records.*° A bona fide pur-. 
chaser of municipal bonds has a right to rely on 
recitals in the municipal records as to matters 
affecting the validity of the bonds," and as against 
him the municipality is estopped from contradict- 


davits, or Certificates. 


ing such records.*® 
Official and judicial decisions. 


' 35. Phelps v. Yates, 19 F. Cas. No. 
11,082, 16 Blatchf. 192. 

36. Records as: 

Affording notice see supra § 4236. ; 
Precluding estoppel from recitals in 

bonds see supra § 4244. 

37. See cases'infra note 38. 

38. Harter Tp. v. Kernochan, 103 
U. S. 562, 26 L. ed, 411; Clarksdale v. 
Pacific Impr. Co., 81 Fed. 329, 26 CCA 
434; Mathis v. Runnels County, 66 
Fed. 494, 138 CCA 600; National Bank 
of Commerce v. Grenada, 44 Fed. 262, 
41 Fed. 87; New Haven, etc., R. Co. v. 
Chatham, 42 Conn. 465; Greene v. 
Rienzi, 87 Miss. 463, 40 S 17; Bell v. 
rd eae Borough, 195 Pa. 299, 45 
A 930. 

. [a] Time of making order.—W here 
the record of the proceedings of a 
municipal corporation contains an 
order in due form for the issue of 


bonds, purporting to have been made 
before their issue, although appear- 
ing to have been entered on the rec- 
ord after such issuance, parol evi- 
dence cannot be received as against 
a bona fide holder of the bonds to 
show that the order was not made 
until the time when it was entered. 
Mathis v. Runnels County, 66 Fed. 
494, 13 CCA 600. 

39. U. S—New Providence v. Hal- 
sey, 117 U. S. 336, 6 SCt 764, 29 L. ed. 
904; Bourbon County v. Block, 99 U. 
S. 686, 25 L. ed. 491. 

Me.—Deming vy. Houlton, 64 Me. 
254, 18 AmR 253. 

Miss.—Vicksburg v. Lombard, 51 
Miss. 111. 

N. J.—Cotton v. New Providence, 
47 N. J. L. 401, 2 A 253; Mutual Ben. 
L. Ins. Co. v. Elizabeth, 42 N. J. L. 
235. 

N. Y.—Peo. v. Morgan, 65 Barb. 
473, 1 Thomps, & C. 101 [rev on other 
grounds 55 N. Y. 587]. . 

Ss. C—Lucas v, Barringer, 120 S. C. 
68, 112 SE 746. 

[a] Determination of result of 
election.—The action of the persons 
or tribunal authorized to determine 
the result of a bond issue election is 
conclusive in favor of bona fide hold- 
ers of bonds issued in pursuance of 
their action. Hannibal v. Fauntle- 
roy, 105°°U. S,. 408, 26. L. ed. 1103; 
Clarksdale v. Pacific Impr. Co., 81 
Fed. 329, 26 CCA 434; Milner v. 
Pensacola, 17 F. Cas. No. 9,619, 2 
Woods 632; Vicksburg v, Lombard, 
51 Miss, 111; Rome Bank v. Rome, 19 
N.- Yin 20, 76 Am D) 272. 

[b] Determination of facts rela- 
tive to limitation of indebtedness.— 
Where limitations as.to the amount 
of indebtedness are imposed by stat- 
ute and not by the constitution, the 
legislature may create a board with 
authority to determine the question 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Where matters re- 
specting an issue of bonds, such as the existence of 
certain facts or the fulfillment of conditions prece- 
dent, are left to the decision of certain officers, their 
decision is conclusive in favor of a bona fide pur- 
chaser,®® and, a fortiori, where a court, before the 
issuance of bonds by a city, decides in a proper 
action or proceeding that it may lawfully issue such 
bonds, persons purchasing them have a right to rely 
on the law as declared by the court,*® and the valid- 
ity of the bonds cannot be questioned as against 
them,*! even though the decision is subsequently re- 
versed*? or subsequent decisions establish a different 


MUNICIPAL CORPORATIONS 


rule.4% 
Affidavits. 


Certificates. 


of Securities. 


of fact upon which the amount of the 
limitation depends, and the findings 
of such board will be conclusive in 
favor of bona fide purchasers. Chil- 
ton v. Gratton, 82 Fed. 873 [aff 97 
Fed. 145, 38 CCA 84]. 

40. Stalleup v. Tacoma, 13 Wash. 
141, 42 P 541, 52 AmSR 25. 

Validation proceedings before issu- 
ance generally see supra § 4184. 

41. _Stallcup v. Tacoma, 13 Wash. 
141, 42 P 541, 52 AmSR 25 [writ of 
error dism 165 U. S. 719 mem, 17 
SCt 998 mem, 41 L. ed. 1185 mem]. 

42. Orleans v. Platt, 99 U. S. 676, 
25 L. ed. 404. ‘ 

[a] Issuance pending certiorari.— 
Where bonds are issued by the com- 
missioners of a town to a railroad 
company pending a certiorari to re- 
view the decision of the county judge 
authorizing the issue of such bonds, 
and are transferred by the railroad 
company to a bona fide holder for 
value and before maturity, the latter 
is entitled to recover against the 
town, although the judgment of the 
county judge has been reversed. Bai- 
ley v.' Lansing, 2. F. Cas, No..738, 13 
Blatchf. 424, 2 NYWklyDig 562. 

43. See cases infra this note. 

[a] Suit in federal courts.—W here 
bonds are, at the time of their issu- 
ance, according to the course of ju- 
dicial decisions of the state, valid and 
binding, the fact that subsequent de- 
cisions establish a different rule will 
not prevent bona fide holders, when 
suing in the federal courts, from 
claiming the benefit of the former 
rule. “Cairo'y. Zane,,.149 UWS) 22. 
13 SCt 803, 37 L. ed. 678; New Buffalo 
Vv,’ Cambria) iran’ Oo: LOb. Wy as. 12ey 
26 L. ed. 1024; Kenosha v. Lamson, 9 
Wall.’ (U. S.). 477, 19 L. ed. 725: Chi- 
cago, etc,, R. Co. v, Howard, 7 Wall. 
(U, S.) 392, 19 L. ed, 117; Myer v. 
Muscatine, 1 Wall. (U. S.) 884, 17 
L. ed. 564; Gelpcke v. Dubuque, 1 
Wa) SCO St) Cys a te eth Bae 1 
Wall, 220, 17 L. ed. 580; Union Bank 
v. Oxford, 90 Fed. 7. 

44. Bernards Tp. v. Morrison, 133 
U. S. 523, 10 SCt 333, 33 L. ed. 766; 
McCall v. Hancock, 10 Fed. 8, 20 
Blatchf. 344; Irwin v. Ontario, 3 Fed. 
49, 18 Blatchf. 259; Phelps v. Lewis- 


town, 19° "RN “Casa. NO MyGen 
Blatchf, 131. 
[a] Thus, where the statute re- 


quires a petition by a certain pro- 
portion of the taxpayers as a pre- 
requisite to the issuance of the bonds, 
which is to be shown by the affidavit 
of a particular officer, such affidavit 
is conclusive in favor of a bona fide 


purchaser of the bonds. McCall y. 
ae 10 Fed. 8, 20 Blatchf. 
45. Cagwin v. Hancock, 84 N, Y. 


7 


[§§ 4959-4954 


The federal courts hold that official 
affidavits required by statute as evidence of certain 
authorizing conditions for the issuance of municipal 
bonds are conclusive in favor of bona fide pur- 
chasers,** but some state courts hold that such affi- 
davits do not preclude proof that the bonds were 
illegally issued.*® 
Where a municipality has power 
to issue bonds, stock, notes, or debentures on certain 
conditions, the determination as to the existence or 
performance of which is devolved upon a designated 
board or officer, the certificate of such board or 
officer as to the existence or performance of such 
conditions precedent estops or precludes the mu- 
nicipality from denying the truth of the matters 
recited therein, as against a bona fide purchaser ;*® 
but the rule is otherwise where the certification 
is not within the official authority or duty of the 
officer making it.47 

[§ 4254] b. As between Guarantor and Holders 
Where a coupon promising to pay 


532; Springport v. Teutonia Sav. 
Bank, 75 N. Y. 397; Peo. v. Mead, 36 
N, Xe 224 24-N. Yo, 14: 

46. U. S.—Cairo v. Zane, 149 U.S. 
122, 18 SCt 803, 37 L. ed. 673; Pana 
v. Bowler, 107 U. S, 529, 2 SCt 704, 27 
L. ed. 424; Lewis v. Barbour County, 
105. U. S. 739, 26 L. ed. 993; Menasha 
v. Hazard, 102 U. S. 81, 26 L. ed. 83; 
Warren County v. Marcy, 97 U. S. 96, 
24 L. ed. 977; Venice v. Murdock, 92 
U. S. 494, 23 L. ed. 5838; Citizens’ Sav. 
Bank v. Newburyport, 169 Fed. 766, 
95 CCA 232 [certiorari den 215 U. S, 
598 mem, 30 SCt 399 mem, 54 L. ed. 
342 mem] (certificate made under im- 
plied authority); Sioux City Inde- 
pendent School Dist. v. Rew, 111 Fed. 
1, 49 CCA 198, 55 LRA 364; Hughes 
County v. Livingston, 104 Fed. 306, 
43 CCA 541; McLean v. Valley Coun- 
ty, 74 Fed, 389 [aff 79 Fed. 728, 25 
CCA 174]; National L. Ins. Co. v. 
Huron Bd. of Education, 62 Fed.778, 
LOLCCA 637: 

Conn.—Savings Soc, 
don, 29 Conn. 174. 

N. Y¥.—Rome Bank vy. Rome, 19 N. 
Yin 9 (20,206 pA ma DD? 2728 

N. C.—Claybrook v. Rockingham 
County, 117 N. C. 456, 23 SE 360. 

N. D.—Flagg v. Barnes County 
School Dist. No. 70, 4 N. D. 30, 58 
NW 499, 25 LRA 363, 

Tex.—Belton v. Harris Trust, etc., 
Bank, (Civ. A.) 273 SW _ .914° [aft 
(Commn. A.) 283 SW 164]. . 

Sask.—Canadian Agency, Ltd, v. 
Tanner, 6 Sask. L. 152, 11 DomLR 
472, 24 WestLR 71, 4 WestWkly 467. 

[a] Rule has been applied to a 
certificate: (1) In, or indorsed upon, 
the bonds. Menasha v. Hazard, 102 
U.S. 81, 26 L, ed. 83; Aurora v. Gates, 
203) Med? 101, 1125 COA! 9 839." TRA: 
1915A 910; Sioux City Independent 
School Dist. vy. Rew, 111 Fed. 1, 49 
CCA 198, 55 LRA 364. (2) Of.the 
state auditor. Comanche County v. 
Lewis, 133 U. S. 198, 10 SCt 286, 33 
L, ed. 604; Knis@ly v. Gray County 
School Dist. No. 17, 119 Kan. 314, 239 
P 959. Compare Springfield Safe- 
Deposit, etc,, Co. v. Attica, 85 Fed. 
387, 29 CCA 214 (where bonds are 
issued by a city in excess of the 
statutory limit and without giving 
the notice of an election authorizing 
them for the length of time required 
by statute authorizing their issuance, 
such defects are not cured by a cer- 
tificate of the state auditor that the 
bonds have been regularly and legally 
inEued as ae 

‘47. row. V..Oxford, Tp), 119, Dis sss 
215, 7 SCt 180, 30 L. ed. 388: Brown 
v. Newburyport, 209 Mass. 259, 95 NE 
504, AnnCas1912B 495; National lL. 
Ins. Co. v. Mead, 18 S. D. 37, 82 NW 
78, 79 AmSR 876, 48 LRA 785. 
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§§ 4254-4259] 


a certain sum as interest on a municipal bond desig- 
nated by a specified number, and stating that it is 
due on a certain day, is stolen after such day, a 
subsequent innocent holder of the coupon is not the 
lawful owner,*® and cannot maintain an action 
thereon against the state as a guarantor.*® 


[§ 4255] c. As between Municipality and Former. 


Holders of Securities. Where bonds have been lost 


-or stolen, the owner may obtain an injunction re- 


straining the maker from paying the bonds or cou- 
pons to any claimant until his right against the 
real owner is determined.°° Where a railroad com- 
pany has wrongfully and without authority of law 
procured the issuance of municipal aid bonds and 
has negotiated the same, and the holders have by 
judicial proceedings fixed the liability of the munici- 


_pality on such bonds, the municipality has a right 


of action against the railroad company for the 
amount of the bonds with interest;°+ and an officer 
of a railroad company who sells to bona fide pur- 
chasers municipal bonds issued in aid of the com- 
pany, which he knows to be invalid in the hands 
of the company, is liable to the municipality for the 
value of such bonds.5?, The mayor of a municipal- 
ity who has purchased and resold at a profit deben- 
tures issued by it in aid of a railroad company may 
be compelled to account, as trustee, to the munici- 
pality for the profit.5* 

[§ 4256] d, As between Prior and Present Holders 
of Securities.°* The former holder of nonnegotiable 
municipal bonds from whom they were stolen is 
entitled to the bonds as against a subsequent holder 
in due course;*> but when a negotiable municipal 
bond, after issuance, is stolen from the owner, and 
sold or pledged before maturity to a person who 
acts in good faith, such person has a good title as 
against the former owner,’® notwithstanding the 
number of the bond has been altered by the thief.” 


48. Arents v. Com., 18 Gratt. (59 
Va.) 750. 59. 

49. Arents v. Com., supra. 

50, Bainbridge v. Louisville, 83 
Ky. 285, 4 AmSR 153. 

51. Plainview v. Winona, etc., R. 
Co., 36 Minn. 505, 32 NW 745 [app [a] 
dism 143 U. S. 371, 12 SCt 530, 36 L. 


274 SW 815. 
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Nat. Bank, 94 Tenn. 57, 28 SW 308. 
Ruohs v. Chattanooga Third 
Nat. Bank, supra. 

60. Metropolitan ‘ t 
Brown-Crummer Inv. Co., 309 Mo. 638, 


a municipal improvement is, under 


[44 C.J.] 1255 


There is no implied warranty or guaranty on the 
sale of municipal bonds;>* and where, on a sale 
of such bonds, their invalidity not having been de- 
termined, the seller stated that he believed the 
bonds were valid, and the buyer, after notice that 
the town claimed that the bonds were invalid, sued 


‘the town for the value thereof, and their invalid- 


ity was determined, the buyer cannot recover the 
price on the ground of false representations by the — 
seller as to their validity.®? lig 

[§ 4257] e. As between Prospective Holders of 
Securities. Time is held not to be of the essence 
of a contract by a person to sell municipal bonds 
to be received by him in the future in payment of 
work done for the municipality.®° 

[§ 4258] f. As between Municipality and Property 
Owners. Where a city which has issued street im- 
provement bonds equaling the amount of street as- 
sessments, but constituting obligations on the part 
of the city, only subsequently refunds the bonds at 
a rate of interest lower than that paid by the prop- 
erty owners upon the unpaid installments of their 
assessments, it is not bound to account to them for 


_ the difference in interest.®t 


[§ 4259] g. As between Holders of Securities and 
Property Owners. Under some statutes, the holders 
of street improvement bonds have a lien upon the 


‘property assessed for the improvement®? until the 


assessments and interest are paid,®* and they may 
foreclose the lien®* or otherwise collect the as- 
sessments® in any court of competent jurisdiction.* 
A suit by a bondholder to gollect assessments is 
based primarily, not upon the bonds,®? but upon the 
proceedings of the common council and the assess- 
ment of the property,®°* and the rights of the as- 
signee of the bonds are no greater than the rights of 
those to whom they were issued.*® Where bonds 


Peeeiot 

64. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, 213 Ala. 269, 104 
S 517, 41 ALR 872; Capitol Heights 
v. Steiner, 211 Ala. 640, 101 S 451; 
Jeffreys v. Point Richmond Canal, 


Pay. Co Vv 


Thus, where a contractor for] etc, Co. (Cal. A.) 255 P 848; New 


First Nat. Bank v. Weiser, 30 Ida. 15, 


éd; 191]. 
52. Parham vy. Benedict, 107 N. Y. 
159, 13 NE 784. 

[a] Thus, where, after the corpo- 
rate existence of an alleged railroad 


‘corporation had ceased by reason of 


its failure to comply with the law 
regulating such corporations, an of- 
ficer of such defunct corporation, 
knowing its condition, and having in 
his hands bonds given by a village to 
such corporation, and knowing that 
such bonds were void, and could not 
be enforced by such corporation, 
fraudulently sold them to innocent 
parties, representing them to be bona 


fide securities, and valid bonds of the 


village, the officer was liable to the 
village for the value of such bonds, 
although he had accounted to the 
company for the proceeds. Farnham 
v. Benedict, 107 N. Y. 159, 18 NE 784. 

53. Bowes v. Toronto, 3 €an. App. 
Cas, 10. 

54. Payment to prior or present 
holders of stolen bonds see supra § 

20. 
ers Jones v. American Sav. Bank, 
etc., Co. 139 Wash. 598, 247 P 1017; 
Manker v. American Sav. Bank, etc., 
Co., 131 Wash. 430, 230 P 406, 42 ALR 

21. 
1056. Force v. Elizabeth, 28 N. J. Eq. 
403 [rev on other grounds 29 N. J. 
Eq. 587]; Manhattan Sav. Inst. v. 
New York Nat. Exch. Bank, 170 N. Y. 
58, 62 NE 1079, 88 AmSR 640. 

57, Elizabeth v. Force, 29 N. J. Eq. 
587 [rev 28 N. J. Ea. 403].. 

58, Ruohs y. Chattanooga Third 


his contract with the municipality, to 
receive, upon completion of the work, 
municipal bonds in payment of the 
contract price, and he enters into a 
contract to sell the bonds to a third 
person, a provision in the latter con- 
tract, which refers to the prior con- 
tract, that the bonds are to be legally 
issued and delivered in approximately 
six months is a mere estimate of the 
parties and does not make time of 
the essence of the contract. Hence the 
contractor does not violate the second 
contract by failing to deliver the 
bonds within six months. ‘Metropoli- 
tan Pav. Co, v. Brown-Crummer Inv. 
Co., 309 Mo. 638, 274 SW 815. 

61. Borger v. Columbus, 15 OhS& 
CP 476, 3 OhNPNS 261 [aff 6 Oh. Cir. 
Cts) N2-Si'401,027 (Oh. Cir? (Ct. 4812): 

{a] ‘The transaction is solely be- 
tween the city and bondholders and 
any incidental benefits or losses re- 
sulting therefrom accrue to or fall 
upon the city. Borger v. Columbus, 
15 OhS&CP 476, 3 OhHNPNS 261 [aff 
ee Cir. Ct. N.S. 401, -27'Oh. Cir. Ct. 
812]. 

62. See Steiner v. Capitol Heights, 
213 Ala, 539, 105 § 682; New First 
Nat. Bank v. Weiser, 30 Ida. 15, 166 
P 213; Perryman v. City Home Build- 
ers, 121 Okl. 150, 248 P 605. 

63. See Perryman v, City Home 
Builders, supra. 

[a] Effect of payment. — “The 
pondholder is given no right as 
against a taxpayer who has paid all 
his assessments.” New First Nat. 
Bank vy. Weiser, 30 Ida. 15, 23, 166 


166 P 213; Blackwell v. Coeur D’ Alene, 
13 Ida. 357, 90 P3538. 

[a] Constitutionality of a statute 
affording this remedy hag been up- 
held. Jeffreys v. Point Richmond 
Canal, etc., Co., (Cal. A.) 255 P 848. 

[b] Retroactive effect.—The rem- 
edy provided by such a statute is 
held available to the holders of bonds 
outstanding and unpaid at the time 
of the passage of the statute, as well 
as to the holders of bonds issued 
thereafter. Jeffreys v. Point Rich- 
mond Caral, ete., Co., (Cal. A.) 255 
P 848. 

[c] Repealed statutes.—(1) A for- 
mer statute in California provided for 
a summary sale of property by the 
city treasurer on demand of the bond- 
holder. Fox v. Workman, 155 Cal. 
201, 100 P 246. (2) In Montana a 
statute authorizing foreclosure by a 
bondholder has been repealed. Gag- 
non v. Butte, 75 Mont. 279, 243 PB 
1085, 51 ALR 966. 

65. Alabama Tract. Co. v. Selma 
Trust, ete., Bank, 213 Ala, 269, 104 S 
517, 41 ALR 872; New. First Nat. 
ee v. Weiser, 30 Ida. 15, 166 P 

66. Alabama Tract. Co. v, Selma 
Trust, etc., Bank, 213 Ala. 269, 104 S 
527, 41 ALR. 872. : 

67. Cleveland, etc., R. Co. v. Ed- 
ward C. Jones Co., 20 Ind. A. 87, 50 
NE 319. J 

68. Cleveland, ete., R. Co. v. Hd- 
ward C. Jones Co., supra.’ 

69. Cleveland, etc, R. Co. v. Ed- 
ward C. Jones Co., supra. 
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were issued without authority of law, 1a court of 
equity will not declare a lien, in favor of the bond- 
holders, upon lands claimed to have received the 
benefit of the work or improvement for which the 
bends were issued.’° 

[§ 4260] h. Actions—(1) Form.” A holder of 
valid bonds on which the municipality is liable to 
suit may, on default of payment, maintain an ac- 
tion at law,72 such as an action of covenant,’® 
against the municipality. A bondholder is not en- 
titled to proceed in equity to enforce his bonds 
where he has an adequate remedy at law,’* but, 
as has been stated, a bondholder may in some eases 
proceed in equity to compel the: municipality to 
perform its contract obligations to provide particu- 
lar funds for, and apply them to, payment;7° and 
where a municipal corporation has refused to pay 
bonds upon the ground that the bonds issued in- 
creased its debt beyond the constitutional limit, the 
facts may be inquired into in a court of equity at 
the suit of the bondhotders to ascertain what part, 
if any, of the debt created may be enforced with- 
out violating the constitutional limitation.”° Money 
paid for invalid municipal bonds may be recovered 

70. O’Brien v. Wheelock, 95 Fed. | an 
883, 37 CCA 309 [aff 184 U. S. 450, 22 
SCt 354, 46 L. ed, 636]. 

[a] Insufficient ground of equita- 
ble jurisdiction.—The fact alone that 
landowners advocated and used their 


influence to secure the passage of a 75. 
jaw under which bonds were issued 7Gr 


5,502, 3 N. J. L 
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injunction and receiver, 
fault in payment, as the holders have 
a remedy by mandamus to 
the levy of taxes to pay the bonds. 
Goelet v. Peaner TO AB a Cas INO; [b] 


See supra § 4223. 
Everett v. Rock Rapids Inde- 


[§§ 4259-4262 


back?? in an action at law,’® on appropriate com- 
mon counts,’® or a return of the consideration 
may be compelled by an action in equity when the 
issues involved otherwise present grounds for equi- 
table jurisdiction.®° / 

[§ 4261] (2) Time To Sue. A suit on municipal 


-bonds may not be brought before they mature ac- 


cording to their terms,*t even though the municipal 
corporation repudiates its obligation upon the 
bonds.82. An action at law between a municipality 
and a holder of its bonds should be brought within 
the period of time limited by statute,* computed 
from the time the cause of action accrued,*+ unless 
there is something to prevent or interrupt the run- 
ning of the statute or avoid its operation.*® 

Laches on the part of a bondholder after repudia- 
tion of the trust precludes him from maintaining a 


suit in equity to charge the municipality as a trustee — 


for the collection of taxes and payment thereof to 
the bondholder.*® 

[§ 4262] (3) Defenses.*7 Unless waived by it,8* 
such defenses as the municipality has against the 
original payee of its bonds may be asserted against 


on de-|of limitations does not run against 
them until the money is received 
in the treasury. Freehill v. Cham- 
berlain, 65 Cal. 603, 4 P 646. 

Action to recover considera- 
tion for void bonds.—(1) It has been 
held that, where a municipality is- 
sues void bonds as evidence of an 


compel 


14 


to be paid by special assessments 
against their land, which law was 
subsequently declared unconstitu- 
tional and the assessments void, did 
not afford ground on which a court 
of equity could declare a lien upon 
such lands in favor of the bondhold- 
ers, in the absence of fraud, and 
where both the landowners and the 
purchasers of the bonds acted in the 
mistaken belief that the law was 
valid. O’Brien vy. Wheelock, 95 Fed. 
883, 87 CCA 309 [aff 184 U. S. 450, 
22) SCt. 354, 46 Li. 'ved.. 636]. 

71. Mandamus to compel payment 
of bonds or interest or judgment 
therefor: 

Generally see Mandamus §§ 396, 398. 
By levy and collection of tax see 

Mandamus §§ 424, 4381. : 

72. U. S.—U. S. v. Symonds, 120 
eS. 465277 SCt “Alt 30) Le. tedsb 517); 
Heine v. Madison, etc., Parish Levee 
Comrs., 19 Wall. 655, 22 L. ed. 2238; 
Davenport v. U. S., 9 Wall. 409, 19 
L. ed. 704; Shepard v. Tulare Irr. 
Dist:, 94 Fed. 1 [aff 185 U.S. 1, .22 
SCt 531, 46 L. ed. 773]; Muscatine v. 
Mississippi, etc., R. Co., 17 F. Cas. 
No. 9,971, 1 Dill. 536. 

Colo.—Toothaker v. Boulder, 13 
Colo. 219, 22 P 468. 

Kan.—Wyandotte v. Zeitz, 21 Kan. 


649. 
Mich.—Barber Asphalt Pav. Co. v. 


Highland Park, 156 Mich, 178, 120 
NW 621; Hammond v. Place, 116 
Mich, 628, 74 NW 1002, 72 AmSR 
543. 


N. Y.—Moran v. Long Island City, 
101 N. Y. 439, 5 NE 80; Marsh v. 
Little Valley, 64 N. Y. 112. 

Liability of municipality on bonds 
see supra §§ 4222, 4223. 

73. Rondot v. Rogers Tp., 99 Fed. 
202, 39 CCA 462. 

Action of covenant generally see 
Covenant, Action of 15 C. J. p 1187. 

74. Meriwether v. Garrett, 102 U. 
S. 472, 26 L. ed. 197; Heine v. Madi- 
son Parish Levee Comrs., 19 Wall. 
(U: S.)° 655, 22°. ed. 223; Rees .v. 
Watertown, 19 Wall. (U. S.) 107, 22 
L. ed. 72; Goelet v. Elizabeth, 10 F. 
Cas; Nos.5,502, 33 Nad. decd. 14: 

[a] Appointment of receiver.—A 
bill will not lie by the holder of 
the bonds of an insolvent city for 


pendent School Dist., 109 Fed. 697. 

77. See supra § 4229. 

78. State v. Greer, 88 Fla. 249, 102 
S 739, 37 ALR 1298. 

79. State v. Greer, supra. 

80. Chelsea Sav. Bank v. Tron- 
wood, 130 Fed. 410, 66 CCA 230. 

{a] Thus, where the receiver of 
an original purchaser of bonds had 
recovered a judgment against the 
city for the amount paid therefor 
and brought a new action in the fed- 
eral court to enforce such judgment, 
a court of equity had jurisdiction of 
a suit by the transferees of the bonds 
against the city and the receiver in 
behalf of itself and other holders to 
enforce their equitable right to the 
amount due from the city on any one 
of the following grounds:, First, That 
it sought to charge the receiver as 
a trustee holding the judgment for 
the benefit of the bondholders; sec- 
ond, that it sought to follow a fund 
which had been tendered by the city 
and in which complainants claimed 
an equitable interest; third, because 
it appeared from the pleadings that 
there might be conflicting interests 
between the holders and pledgees of 


_the bonds which couldeonly be ade- 


quately adjusted by a court of equity. 
Chelsea Sav. Bank v. Ironwood, 130 
Fed. 410, 66 CCA 230. 

81. Brand v. Donaldsonville, 28 La. 
Ann, 558. 

82. Brand y. Donaldsonville, supra. 

83. Freehill v. Chamberlain, 65 
Cal. 603, 74, (Pe 646s Coguard |v; 
Oquawka, 192 Ill. 855, 61 NI 660 [aff 
91 Ill. A. 648]; Galbraith v. Knox- 
ville, 105. Tenn. 4538, 58 SW _ 648; 
Gould v. Paris, 68 Tex. 511, 4 SW 650. 

[a] Recovery upon original in- 
debtedness.—Where an action is 
brought upon refunding bonds issued 
without authority by a municipal 
corporation, recovery cannot be al- 
lowed on the common counts upon 
the original bonds or indebtedness, 
where such indebtedness is barred by 
limitations pleaded in the suit. Co- 
guard v. Oquawka, 192 Ill. 355, 61 
NE 660 [aff 91 Ill. A. 648]. 

84. See eases infra this note. 

ja] Action on coupons.—Where in- 
terest coupons are payable as money 
comes into the treasury, the statute 


indebtedness which it had power to 
incur for work or property of which 
it received the benefit, and subse- 
quently pays the holder of the bonds 
interest as it matures, according to 
the tenor of the bonds, the statute 
of limitations does not begin to run 
against an action brought to recover 
the money so long as the munici- 
pality recognizes its express obliga- 
tions to pay the bonds and pays the 
holder interest thereon according to 
the requirements of the bonds them- 
selves (Fernald vy. Gilman, 141 Fed. 
941 [aff 123 Fed. 797]; Kearny County 
v. Irvine, 126 Fed. 689,,61 CCA 607; 
Geer v. Ouray County School Dist. 
No. 11, 111 Fed. 682, 49 CCA 539), 
(2) or, conversely, that the statute 
begins to run at the time when the 
municipality avoids and repudiates 
the contract by refusing to pay any 
further interest on the ground that 
the bonds and coupons are invalid 
(Morton v. Nevada, 41 Fed. 582 [aff 
52 Fed. 350, 3 CCA 109]).. (3) How- 
ever, it has also been held that, 
where void bonds are issued in pay- 
ment of personal property, the cause 
of action upon an implied contract 
to pay for the property arises when 
the property is furnished, the law 
implying a promise to pay for the 
property immediately rather than at 
some future date. Gould v. Paris, 68 
Tex. 511, 4 SW 650. 

Foy See cases infra this note, 

‘La 
rupting runving of statute.—(1) 
Where a specific fund has been raised 
to pay interest coupons and has be- 
come a pledge for their benefit, the 
operation of the statute of limita- 
tions against the coupons is inter- 
rupted. Hall v. New. Orleans, 19 
Fed. 870. (2) Matters preventing 
running of statute of limitations 
against county see Counties § 343. 

86. Eddy v. San Francisco, 162 
Fed. 441, 89 CCA 827 [certiorari den 
215 U. S. 604 mem, 30 SCt 405 mem, 
54 L. ed. 345 mem]. 

87. Against bona fide holders gen- 
et ca oe supra § 4239 et seq. 

, exington v. Union Nat. B 
15 Miss. 1, 22 S 291. aoe 
atification and estoppel see supr: 
§§ 4208-4210. ty | wee 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


Matters preventing or inter- 


§§ 4262-4263] 


such payee,®*® his assignee or transferee with no- 


tice,°° or any holder, where the bond its nonnegotia- 


ble; 91 but, as has been stated, many defenses are | 


not. available to the municipality as against a bona 
fide purchaser of a negotiable bond. oz Where the 
power to issue bonds is dependent upon the per- 
formance of certain conditions precedent, a failure 
to’ comply with such conditions is available as a 
defense to the bonds.% 
failure of the clerk of a municipal corporation to 
make a record of proceedings relating to the issu- 
ance of bonds cannot avail the corporation to defeat 
the enforcement of such bonds;%4 a municipality 
cannot question its own corporate existence in a suit 
brought upon evidences of debt issued by it,®® nor 
can it deny the official character of its own officers, 
who acted as such in performing duties necessary 
to execute conditions precedent to the issuance of 
negotiable bonds ;°° a city, having delivered railroad 
bonds, payable to bearer, to a railroad company, 
cannot defeat a-recovery thereon by a purchaser, 
on the ground that it gave the railroad company 
no directions as to how the bonds should be trans- 
ferred ;®’ and the fact that a judgment may not 
be enforceable constitutes no defense to an ac- 
tion on municipal bonds,°® nor is the fact that an 


injunction restraining the corporation from paying | 


the bonds involved has been granted in a taxpayer’s 
suit a defense to an action by a bondholder who was 
not a party to such suit.°° Where the right to sue 
for the principal of bonds has accrued by reason 
of failure to pay interest, it has been held that the 
acceptance of a tender of the interest and costs 
does not, in the absence of agreement to that effect, 
waive the right to prosecute a suit already begun 
to recover the principal and interest.1 

[§ 4263] (4) Who May Sue or Be Sued; Parties. 
‘Where bonds are payable to bearer, suit thereon 
may be maintained by the legal holder thereof,? in 
his own name,’ although they are held only for the 
purpose of collection and the equitable title is in 


oak. 93. 
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On the other hand, the : 


by the assessment or liens.++ 


Wetumpka 


[44° Cok 


1257 


another.* A bondholder may sue to enforce the 
payment of his bonds without holding or represent~ 
ing the entire issue;° and a holder of a coupon need 
not have any interest in the bond to which it was 
formerly attached, in order to recover upon the 
coupon.® It has been held that, where a municipal 
board is charged with an official duty to see that 
bonds issued by them are paid when due, they have 
such interest as will entitle them to maintain man- 
damus to compel payment.” 

Defendants. The fact that bonds are to be paid 
from the proceeds of assessments against specific 
property does not render the owners of such prop- 
erty necessary parties to an action thereon.’ . How- 
ever, some statutes expressly authorize the holder 
of improvement bonds to bring an action to fore- 
close the lien of assessments on the property bene- 
fited® and to join as defendants any number of 
owners of property on which the assessment is a 
lien.1° In such a foreclosure action the municipal- 
ity is not a necessary or proper party defendant 
where it is not the owner of any property affected 
When the money for 
payment of bonds has been placed in the hands 
of officers charged with the duty of paying them, 
an action will lie on behalf of a bondholder against 
such officers;!? and where delinquent special assess- 
ments, pledged for the payment of improvement 
bonds, are returned to the county treasurer for 
collection as delinquent taxes, the county may be 
joined with the municipality as a party defendant 
in a suit by a bondholder for an accounting and 
other equitable relief ;1* but a committee of the city 
government whose consent is not essential to the 
raising of funds for the payment of bonds is not 
a necessary party to a suit thereon.14 A board of 
education possessing corporate powers may be sued 
upon bonds issued by it,!® although, since the issue 
of the bonds, the city has been changed from a city 
of the second class to a city of the first class** 
and the powers of its board of education have been 


Wetumpka | 164. 


89. Foote v. Mt. Pleasant, 
Cas.- No. 4,914, 1 McCrary 101; Bar- 
ber Asphalt Pav. Co. v. Highland 
Park, 156 Mich. 178, 120 NW. 621. 

[a] In an action by a contractor, 
the municipality may defend on the 
ground that the bond was issued to 
him in reliance upon his promise to 
complete the work in accordance with 
the contract and that he failed to do 
so. Barber Asphalt Pav. Co. v. High- 
re Park, 156 Mich. 178, 120 NW 
621. 

, 90. Foote v. Mt. Pleasant, 9 F. 
Cas. No. 4,914, 1 McCrary 101; Starin 
v. Genoa, 23 N. Y. 439. 

[a] Dlustration.—Where a _ city 

has power to subscribe to the stock 
‘of a railroad company and to issue 
bonds in payment of the subscription, 
the proceeds of such bonds in all 
cases to be expended within the lim- 
its of the county in which such city 
is situate, as between the city, and 
the railroad company, or its assignee 
with notice, such bonds cannot be 
enforced where no part of the pro- 
ceeds of the subscription has been 
expended in the county, and no part 
of the railroad has been constructed 
therein. Foote y. Mt. Pleasant, 9 F. 
Cas. No. 4,914, 1 McCrary 101. 
_ 91.. Pacific Impr.. Co. v. .Clarks- 
dale, 74 Fed. 528, 20 CCA 635; North- 
ern Trust Co. v. Wilmette, "220. “Ill. 
417, 77 NE 169, 5 AnnCas 193; Chi- 
zago First Nat. Bank vy. Elgin, 136 
Til. A. 453; Atchison vy. Butcher, 3 
Kan. 104; Plage v. Barnes County 
School Dist. No. 705. 5p Ne ADs 19%, 65 
NW 674, 4 N. D. 30, 58 NW 499. 25 
LRA- 363. 

92. See supra §§ 4239, 4241-4243, 


Wharf Co., 63 pate 611: Green County 
v. Shortell, 116 Ky. 108, 75 SW 251, 
25 KyL 351: Belo v. Forsythe County, 
- N. C, 489; Hart v. Halifax, 35 N. 
ripe Pe 

94. Rondot v. Rogers Tp., 99 Fed. 
202, 89 CCA 462. 

95. Allen v. Cameron, 1 F. Cas. 
No. 248, 3 Dill. 198; Bonham v. Har- 
risonville Bd. of Education, 3 F. Cas. 
No. 1,629, 4 Dill. 156 [foll Douglas 
County v. Bolles, 94 U. S. 104, 24 L. 


ed. 46]. 

96. Eminence v. Grasser, 81 Ky. 

97.. Comiyv,. Pittsburgh; tetc),) R.iCo., 
34 Pa. 496. 

98. Shepard v. Tulare Irr. Dist., 94 
Fed. 1 [aff 185 Ul S. 1, 22 SCt 531, 46 
L. ed. 531]. 

99. Clagett v. Duluth Tp., 143 Fed. 
824, 74 CCA 620. 


1. Moore v. Jefferson, 45 Mo. 202. 
2. Jennings Banking, ete., Co. v. 


ok ae 30 Tex. Civ. A. 534, 70 SW 
05. 
38. Ottawa v. Portsmouth First 


Nat. Bank, 105 U. S. 342, 26 L. ed. 
1127; Evans v. Cleveland, ete., R. Co., 
8. H...Cas. No?) 4,55'%, \.5 | Phila. .(Ba.) 
512; Savings Soc. v. New London, 29 
Conn, 174. 

4 Jennings Banking, 
Jefferson, 30 Tex. Civ. A, 
1005. 

5. Perris Irr. Dist. v. Thompson, 
116 Fed. 832, 54 CCA 336. 


ete! (Coury: 
534, 70 SW 


6. Arents v. Com., 18 Gratt. (59 
Va.) 750. 
Production of bond see infra § 


4266. 
_% Peo. v. Hast Saginaw, 33..Mich. 


Maintenance of mandamus proceed- 
ings by municipal officers and boards 
generally see Mandamus § 544. 

8. Mather v. San Francisco, 115 
Fed. 37, 52 CCA 6381; Burlington Sav. 
Bank y. Clinton, 106 Fed. 269. See 
Meyer vy. San Francisco, 150 Cal. 131, 
88 P 722,10 LRANS 110 (where bonds 
are to be paid solely out of a special 
fund, to be raised by a special tax 
upon property benefited by’ an im- 
provement, and are not general obli- 
gations of the city, a bondholder 
may sue to obtain a judgment estab- 
lishing the debt and preventing the 
bar of the statute of limitations 


‘without making the property owners 


parties, but he cannot sue to ob- 
tain any other relief or a deter- 
mination of any question in which 
the property owners are vitally in- 
terested unless he makes them par- 
ties to the action). 

9. See supra § 4259. 

10. Windfall City v. New Castle 
First Nat. Bank, 172 Ind. 679, 87 NE 
984, 89 NE 311, 

11. Windfall City v. New Castle 
First Nat. Bank, supra. 

; more Murdoch vy. Aikin, 29 Barb. (N. 

13. Hayden v. Douglas County, 
170 Fed. 24, 95 CCA 298. Contra Olm- 
sted v. Superior, 155 Fed, 172. 

14. Leach v. Fayetteville Comrs., 
84 N. C. 829; Hawley v. Fayetteville, 
82 N. C. 22. 

15. Atchison Bd. of Education -v. 
De Kay, 148 U. S, 591, 13. SCt 706,..37 
L. ed. 573. 

16. Atchison Bd.--of Education V. 
De Kay, supra... : 
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correspondingly altered.” 

[§ 4264] (5) Pleading—(a) Bill, Declaration, Pe- 
tition, or Complaint. In actions upon municipal 
bonds. or notes the rules governing the sufficiency 
of the declaration, complaint, or petition in civil 
actions generally,!* and more particularly in actions 
on bonds!® or bills and notes,?° apply.2!. The peti- 
tion should show the authority to issue the bond or 
note,*? either by averment of the special act con- 
ferring such authority?® or by stating the recital 
of the bond in that respect;?* and where the bonds 
contain no recital which will preclude the munici- 
pality from impeaching them in the hands of a bona 
fide holder, plaintiff must show in his complaint that 
they were issued in substantial compliance with the 
legislative enactments*® and for a proper purpose ;7° 
but when it is alleged that plaintiff is a bona fide 
holder and the bonds recite their issuance in con- 
formity with law, it is not necessary that the facts 
showing the regularity and legality of issuance 
should ‘be set out.?? It has been held that a com- 
pliance with a constitutional provision requiring 
provision to be made for the payment of the in- 
debtedness must be alleged.?® Subject to the fore- 
going rules the complaint need not negative mat- 
ters of defense,?® nor need it set out the ordinance 
under which the bonds were issued,?° show the au- 
thority of general agents of the municipality,** 
or aver matters not essential to the validity of the 


17. Atchison Bd. of Education vy. 
De Kay, supra. 


..18. See Pleading [31 Cyc 92 et 25. 


MUNICIPAL CORPORATIONS 


Cas: No;-7,697,. 3 Dill 147. 
24. See cases supra note 23. 
Hopper v. Covington, 118 U. 8. 


we oe ea re 


[§§ 4263-4267 


bonds,®2 such as the statement of the proper name 
of the bonds upon their face** or the performance 
of certain duties by officers after the issuance of 
the bonds. Ayerments concerning the activities 
of the mayor in matters in which the city can act 
only by ordinance will not be given weight in de- 
termining a motion to dismiss a bill in equity.*® 

[§ 4265] (b) Plea or Answer. General rules gov- 
erning pleas and answers,®* in so far as applicable, 
apply.*7. Defendant may plead generally non est 
factum or a plea in the nature thereof,** or may 
plead specially setting up special matter avoiding 
liability wpon the bond after its issuance.*® Where 
it is alleged that plaintiff obtained possession of the 
bond in suit by fraud, the facts constituting the 
fraud should be specifically pleaded.*° 

[§ 4266] (6) Issues and Proof. General rules* 
apply as to issues and proof in actions of this char- 
acter.42, Recovery may be had upon negotiable de- 
tached coupons without production of the bond to 
which they were formerly attached.4* However, 
where the bonds are transferable only on the books 
of the city,44 a person suing upon coupons cannot 
recover without showing a legal assignment of the 
bonds to him.*® It is ineumbent upon defendant to 
sustain affirmative defenses pleaded by it by proper 
and sufficient evidence.4¢ Evidence bearing on the 
matters put in issue by the pleadings is admissible.*? 

[§ 4267] (7) Evidence—(a) Presumptions and 
v. Seattle, 271 Fed. 958. 


36. See Bills and Notes § 187 et 
seq; Bonds § 1194 et seq; Pleading 


seq]. 

19. See Bonds § 162 et seq. 

20. See Bills and Notes § 1123 et 
seq. 

21. See cases infra this note and 
notes 22-34, 

[a] Requisites prescribed by stat- 
ute.—A bond for money and coupon 
attached, issued by a town, is a writ- 
ten instrument for the payment of 
money, within the meaning of Code 
§ 68, prescribing the requisites of a 
complaint in an action founded on 
an instrument for the payment of 
oe only. Veeder v. Lima, 11 Wis. 


{b] Amendment.—(1) In a _ suit 
upon interest coupons of bonds which 
have been issued in excess of the 
amount authorized, plaintiff should 
be permitted to amend by alleging 
facts necessary to show how the 
holders of the bonds are entitled to 
share in the amount of the debt the 
city was authorized to. contract. 
Citizens’ Bank v. Terrell, 78 Tex. 450, 
14 SW 1003. (2) Defect held not 
cured by amendment. Citizens’ Bank 
ie peed | 24 Ga. A, 201, 100 SE 

[c] Particular averments held 
sufficient.—Various declarations, pe- 
titions, or complaints have been held 
sufficiently to aver that the bonds 
were: (1) Duly executed. Wiley v. 
Minneapolis Bd. of Eduaation, 11 
Minn. 371. (2) Properly registered. 
Bissell v. Spring Valley Tp., 28 Fed. 
54 [aff 124 U. S..225, 8 SCt 495,°31 
L. ed, 411]. (3) Sold at par. -We- 
tumpka-v. Winter, 29 Ala. 651. 

22. Kennard v. Cass County, 14 F, 
Cas. No. 7,697, 3 Dill. 147; Citizens’ 
Bank v. Ludowici, 24 Ga, A. 201, 100 
SE 229. 

23. Hopper. v..Covington, 118 U. S. 
148, 6 SCt 1025, 30 L. ed. 190; Nash- 
ville v. Ray, 19 Wall. (U. S.) 468, 22 
L. ed. 164; Kennard v. Cass County, 
14 F, Cas. No. 17,697, 3 Dill. 147. 

[a] Coupons.—In an action on ne- 
.gotiable coupons, cut from bonds of a 
public corporation ;which has no gen- 
eral authority to make negotiable 
paper, special authority must be al- 
leged. Kennard v. Cass County, 14 F. 


148, 6 SCt 1025, 30 L/ ed. 190 [aff 8 
Fed. 777, 10 Biss. 488]. 


26. Hopper y. Covington, supra. 
27. Lincoln Tp. v. Cambria Iron 
Coy 103) SWEASF! 4227126" Li eds 5183 


Shepard v. Tulare Irr. Dist., 94 Fed. 
1 [aff.185 U. S. 1, 22 SCt 531, 46 L. 
ed. 773]. 

Biddle v. Terrell, 82 Tex. 335, 
18 SW 691. 

[a] Sufficiency of averment.—An 
averment, in an action against a city, 
that due provision was made before 
the issuance of bonds for the levy 
of a special tax annually, to meet 
annual interest thereon and provide 
for a sinking fund, as required by 
the constitution and the city char- 
ter, sufficiently shows that the pro- 
vision was for at least the minimum 
per cent required thereby, judicial 
notice being taken of both the con- 
stitution and the charter. Berlin 
Iron-Bridge Co. v. San Antonio, (Tex. 
Civ. A.) 50 SW 408, 

29. Lincoln Tp. v. Cambria Iron 
Co}; 103 U.S) 422, 26). ed. 5185 Uy S. 
v. Saunders, 124 Fed. 124, 59 CCA 
394; Mosher v. Steamboat Rock In- 
dependent School Dist., 42 Iowa 632; 


Wiley v. Minneapolis Bd. of Educa- 
tion, 11 Minn. 871; Brown vy. Point 
a dno he 36 W.. Val 290,i: 162, SE 
09. 

4 Underhill v.’ Sonora, 17 Cal. 
ty 

31. Ridgefield Tp. Bd. of Educa- 


tion v. Cliffside Park Bd. of Bduca- 
tion, 638 N, J. L. 371, 43 A 722 [aff 68 
N. J. L. 415, 538 A 1124]. See Rahway 
Sav. Inst. v. Rahway, 53 N. J. L. 48, 
20 A 756 (Where an act gives au- 
thority to certain commissioners to 
issue bonds of the eity for certain 
purposes, the commissioners are thus 
made agents of the city to issue such 
bonds, and an averment in a declara- 
tion upon such bonds that they were 
issued by the city is proper). 

32. See 
84. 

33. Rahway Sav, Inst. v. Rahway, 
53.N. J.D, 485.20 ANT56 3 


34. Rahway Sav. Inst. v. Rahway, 
supra, 
35. Puget Sound Power, etc., Co. 


infra text and notes 33, 


[38X° Cye. 1267. 

37. See cases infra this section. 

38. Coler. v. Cleburne, 131 U. 8S. 
162, 9 SCt 720, 33 L. ed. 146; Merrill 
v. Monticello, 14 Fed. 628; Galbreath 
We FBC Cs (Tenn. Ch: A.)..59. SW 
178. 

[a] An affidavit made in behalf of 
a village by its president, and filed 
in an action against the village to 
recover on a bond, denying the exe- 
eution and delivery of the _ bond, 
although not entitled in the cause, 
is sufficient to require plaintiff to 
prove the execution and _ delivery. 
Thompson v, Mecosta, 127 Mich. 522, 
86 NW 1044, 

[b] Plea held imnsufficient.—J. B. 
McCrary Co. v. Brantley, 202 Ala. 
136, 79S 602. 

39. Richardson v. Marshall 
County, 100 Tenn. 346, 45 SW 440; 
Galbreath v. Knoxville, (Tenn. Ch. 
A.) 59 SW 178: 

40. Clapp v. Cedar County, 5 Iowa 
15, 68 AmD 678. 

41. See generaliy Bills and Notes 
§ 1246. et seq: Bonds § 206 et seq; 
Pleading [31 Cye 670]. 

42. See infra this section. 

43. U. S—Walnut v. Wade, 103 U. 
S. 683, 26 L. ed. 526; Kenosha v. 
Lamson, 9 ‘Wall. 477; 19° lived: 725: 
Murray v. Lardner, 2 Wall. 110, 17° 


L, ed. 857. 
Clifford, 53 Ind. 


Ind.—Cicero v. 
191. 

R. J.—National Exch. Bank v. 
Hartford, etc., R..Co., 8 R.-1.-375, 91 
AmD 2387, 5 AmR 582. 

Tenn.—Nashville v. Potomac Ins. 
Co., 2 Baxt, 296. 

Vt.—North Bennington First Nat. 
Bank v. Mt. Tabor, 52 Vt. 87, 36 
AmR 734, 

Va.—Arents v. Com:, 18 Gratt. (59 
Va.) 750. 
igo Boke v. Janesville, 10 Wis. 

44, See supra § 4214. 

45. Oelrich vy. Pittsburgh, 18 F. 
Cas. No. 10,442. ° 

46. Brown v. Point Pleasant, 36 
W. Va. 290, 15 SE 209. 

47. Dinet v. Rapid City, 222 Fed. 
497, 188 CCA 93. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


° 


§ 4267] 


Burden of Proof. General rules as to presump- 


tions*® and burden of proof,‘ in so far as applicable, | 


apply.®° It will be presumed as a general rule that 
the bonds of a municipal corporation issued in 
apparent compliance with a law authorizing their 
issue have been actually so issued,*! and that all 
conditions precedent were complied with,°? espe- 
cially where the bonds are in the hands of bona 
fide holders,°* and, as against a bona fide pur- 
chaser, the burden of proving want of perform- 
ance of any of the prerequisites is upon the mu- 
nicipality or other party attacking the validity 
of the bonds.°4 However, where bonds for a par- 
ticular purpose are valid only in ease they fall 
within an exception of a statute forbidding the 
issuance of bonds for such purpose generally, the 
burden is upon plaintiff to establish that they are 
within such exception;°> and where a bond upon 
its face shows the conditions upon which it is 
payable, the holder of the bond or coupons has the 
burden of showing that such conditions have been 
complied with.®® Where the municipality seeks to 
compel plaintiff to prorate with other creditors, it 
has the burden of showing that others have like 
claims against it amounting to more than the funds 
available.** 


Excessive issue or indebtedness. In the absence 


MUNICIPAL CORPORATIONS 


? 


[44 C.J.] 1259 


of evidence as to the indebtedness of a municipal 
corporation and the assessed value of its taxable 
property, it will be presumed, in support of the 
validity of bonds, that the authorized limit of in- 
debtedness was not exceeded ;°* and where a corpo- 
ration has power to issue bonds to a limited amount 
only, the burden is upon it to show that a par- 
ticular bond in suit was issued after this limit 
was exceeded.°® 

Status, title, and rights of holder. Possession of 
negotiable bonds raises a presumption of owner- 
ship;°° but it is held that the mere possession of 
coupons creates no presumption that the holder is. 
entitled to the interest represented thereby.*! | A 
‘holder of municipal bonds is presumed; in the ab- 
sence of proof to the contrary, to have taken them 
before maturity for a valuable consideration and 
without notice of any objections to their validity;% 
and a mere irregularity not amounting to illegality, 
does not place upon plaintiff the burden of showing 
that he is a holder for value;** but where the mu; 
nicipality proves that there was fraud or illegality 
in the inception of the bonds, the burden is thrown 
upon plaintiff to show that he or, some one under 
whom he claims, is a bona fide holder for value. 
It is held that want of notice of defects cannot 
be presumed from mere evidence of a purchase for 


48. See Bills and Notes § 1287 et 
seq; Bonds § 218 et seq; Evidence § 
25 et seq. 

49. See Bills and Notes § 1287 et 
; Bonds § 218 et seq; Evidence § 
13 et seq. \ 


50. See infra this section. 

51. U. S.—Gladstone v. Throop, 71 
Fed. 341, 18 CCA 61; Desmond vy. 
Jefferson, 19 Fed. 483; Oelrich v. 


Pittsburgh, 18 F. Cas. No. 10,442, 1 
Pittsb. (Pa.) 522. But see Liebman 
v. San Francisco, 24 Fed. 705. (to 
maintain an action on bonds issued 
for street improvements, the suf- 
ficiency of the petition by property 
owners for the improvement must be 
affirmatively shown, as it cannot be 
conclusively presumed from the re- 
citals in the bond). 

Ill.— Quincy v. Warfield, 25 Ill. ot, 
79 AmD 330. 

Mo.—Flagg v. Palmyra, 33 Mo. 
440. | 

Okl.—Greer County v. Gregory, 15 
Okl. 208, 81 P 422. 

Ss. C—State v. Columbia, 12 S. C, 


370. 

Wis.—Clark v. Janesville, 10 Wis. 
136. 

[a] Thus (1) where bonds: are 


shown to have been delivered by an 
officer of the municipal corporation, 
it will be presumed that he was act- 
ing in his official capacity. Weyau- 
wega v. Ayling, 99 U. S. 112, 25 L. ed. 
470. °(2) Also where municipal bonds 
bear the admittedly official signa- 
tures of municipal officers and the 
city seal, such signatures and seal 
are prima facie evidence that the 
officers acted with due authority in 
executing the bonds. Newbern  v. 
\Barnesville Nat.: Bank, 234 Fed. 209, 
148 CCA 111,, LRA1I917B 1019.. (3) 
It will not be presumed that the 
notice of the bond issue election was 
defective. Iglehart v. Dawson 
Springs, 143 Ky. 140, 136 SW 210. 
[b] Statutory presumptions.—(1) 
Under some statutes bonds issued for 
street improvements are prima facie 
evidence of the regularity of the 
proceedings. Creed v. McCombs, 146 
Cal. 449, 80 P 679, (2) A statute, 
providing that an ordinance providing 
for the issuance of bonds shall be 
conclusively presumed to have been 
duly and regularly passed and to 
comply with the statutes, is appli- 
cable where no protest was filed or 
action or proceedings begun within 
the time limited by statute, and the 
municipality -—has authority to issue 


bonds at the time fixed for their is- 
suance, even though it may not have 
had such authority at the time of the 
passage of the ordinance. Dale v. 
Bayhead, 90 N, J. L. 49, 100 A 329. 

52. Quincy v. Warfield, 25 Ill. 317, 
79 AmD 330; Belo v. Forsythe Coun- 
ty, 76 N. C. 489. 

53. Miss.—Lexington v. Union 
Nat. Bank, 75 Miss. 1, 22 S 291. 
sae bees v. Palmyra, 33 Mo. 

N. J.—Montvale v. Hackensack 
Trust Co., 67 A 69; Montvale v. Peo- 
eae! Bank, 74 N. J. L. 464,\67 A 


" N. M.—Cook y. Socorro, 22 N, M. 
507,°165 P 341. 

N. Y.—Knapp v. Newtown, 1 Hun 
268, 3 Thomps. & C. 748. 

N. C.—Belo y. Forsythe County, 76 
NC. 489° 

[a] Delivery.—(1) Under the Ne- 
gotiable Instruments Law (see Bills 
and Notes § 13806), (2) there is a 
conelusive presumption of delivery 
where the bonds: are in the hands 
of a holder in due course (Montvale 
v. People’s Bank, 74 N. J. L. 464, 67 
A 67). 

54. Lincoln v. Cambria Iron Co., 
103 U. S. 412, 26 L. ed. 518; South 
St. Paul v. Lamprecht Bros. Co., 88 
Fed. 449, 81 CCA 585; Desmond vy. 
Jefferson, 19 Fed. 483; Kellogg v. 
Milwaukee, etc., R. Co., 14 F,. Cas. No. 
7,664, 5 Dill. 587; Hutchinson v. Self, 


153 Ill. 542, 39 NE 27; Lemond v. 
Singer, etc., Stone Co., 98 Ill, 94; 
Quincy v. Warfield, 25 Ill. 317, 79 


AmD 330; Cook v. Socorro, 22 N. M. 
507, 165 P 341. 

55. Sampson v. Peo., 141 Ill. 17, 
30 NE 781; Choisser v. Peo., 140 Ill. 
21, 29 NE 546; Williams v. Peo., 132 


Ill. 574, 24 NE 647; Middleport v. 
Aftna'L,' Ins, Co., 82 Ill. '562;, Rock 
Rapids Independent Dist. v. Cleve- 


land Sav. Soc., 98 Iowa 581, 67 NW 


370; Jeffries v. Lawrence, 42 Iowa 
498. Compare Hutchinson v. Self, 
153 Ill. 542, 39 NE 27 (where pay- 


ment of a tax to pay interest on 
town bonds is resisted on the ground 
that the bonds are illegal, and the 
bonds, although issued after adop- 
tion of the constitution of 1870, for- 
bidding the issue of such bonds un- 
less “authorized under existing laws 
by a vote of the people prior to such 
adoption,” recite that they were duly 
authorized by a majority of voters at 
an election held prior to the adoption 
of the constitution, the burden of 


proof is on the property holder to 
show their illegality). Bid 

56. Green v, Dyersburg, 10 F. Cas, 
No. 5,756, 2 Flipp. 477. d 

[a], Thus the holder of coupons of 
negotiable railroad aid bonds’ cannot 
recover thereon without proof of a \ 
compliance with the recited condi- 
tion that the railroad shall be con- 
structed in a certain manner. Green 
v. Dyersburg, 10 F. Cas. No. 5,756, 
2 Flipp. 477. 
yet Burke v. Chicago, 185 Ill. A. 

58. German Ins. Co. v. Manning, 
95 Fed. 597; Gladstone v. Throop, 71 
Fed, 341, 18 CCA 61; Brown v. Point 
Pleasant, 36 W. Va. 290, 15 SE 209. 
ta Neely v. Yorkville, 10 S. Cc. 

60. Edwards v. Bates County, 99 
Fed. 905, 40 CCA 161; Rondot v. 
Rogers Tp., 99 Fed. 202, 39 CCA 
462; Memphis v. Bethel, (Tenn.) 17 
Sw 191. , 
Oelrich vy. Pittsburgh, 18 F. 
Cas. No. 10,442. 

62. Montclair Tp. v. Ramsdell, 107 
Us S.. 147, 72 SCt, 391, 27 Ti ed.” 431: 
San Antonio v. Mehaffy, 96 U. S. 312, 
24 L. ed. 816; Pickens Tp. v. Post, 99 
Fed. 659, 41 CCA 1; Ampt v. Cincin- 
nati, 4 OhS&CP 237, 3 OhNP 184. 

[a] Municipal bonds payable to 
bearer (1) are subject to the same 
rules as other negotiable paper (Pana 
vy... Bowler, 'T07 UO, S., 529, 2. Sct’ 704; 
27 L.> ed. 424; Cromwell. v. Sac 
County, 96 U. S. 51, 24 L. ed. 681); 
(2) and when they are regular upon 
their face it is presumed that plain- 
tiff became the holder for -value at 
their date in the usual course of 
business (Pana v. Bowler, supra), 

63. Pana v. Bowler, supra. ee 

64. Lytle v, Lansing, 147 U. S. 
59, 18 SCt 254, 37 L. ed. 78 [aff 38 
Fed. 204]; Pana v. Bowler, 107 U.S. 
529, 2 SCt 704, 27 L. ed. 424; Stewart 
v. Lansing, 104 U. S. 505, 26 L. ed. 
866; In re Manistee Watch, Co., 197 
Fed. 455; Gamble v. Allison ‘Rural 
Independent Schoot Dist., 132 Fed. 
514 [rev on other grounds 146 Fed. 
113, 76 CCA 589]; Salmon v. Rural 
Independent School Dist., 125 Fed. 
235; Edwards v. Batee County, 117 
Fed. 526; John Hancock Mut, L. Ins, 
Co. v. Huron, 80 Fed. 652 [aff 100 
Fed. 1001, 40 CCA 683]; Tracey v. 
Phelps, 22 Fed. 634, 23 Blatchf. 71; 
Bailey v. Lansing, 2 F. Cas. No. 738, 
13 Blatchf. 424; Wetumpka v. We- 
tumpka Wharf Co. 63 Ala. 611; 
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value.® 
Nonnegotiable instrument. 


ciency. . 


pal bonds, coupons, or notes. 


{§ 4269] (8) Submission of Controversy. A stat- 
utory provision that in pleading the judgment of a* 
court of special jurisdiction the facts conferring 
jurisdiction need not be set out’? is applicable to 
the statement of a case filed for the submission of 
a controversy with regard to the validity of a bond.” 

{§ 4270] (9) Trial and Judgment. 
civil actions,’* where the trial is before a jury, 


There is no presump- 
tion that a nonnegotiable instrument was rightfully 
issued by the municipality;°® and where nil debet 
has been pleaded, it places upon plaintiff the burden 
of showing that the execution of a nonnegotiable 
note was within the power of the corporation.®* 

[§ 4268] (b) Admissibility, Weight, and Suffi- 
The rules governing the admissibility, 
weight, and sufficiency®® of evidence are applicable 
in determining the admissibility,’° and the weight 
and sufficiency,” of evidence in actions on munici- 
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1§§ 4267-4270 


mined by it,7® provided the evidence is sufficient 


quite 


mined.*® 


to require the submission of such questions to the 
Where the trial is had without a jury, the 
rules governing, the requisites and sufficiency of 
findings of facet in civil actions generally’’ are 
applicable in determining the sufficiency of the 
findings made by the court.*® 
solely for recovery upon bonds and coupons, ques- 
tions arising out of the liability of the municipal 
corporation upon a stock subscription, in payment 
of which the bonds were issued, cannot be deter- 
Where part of an issue of bonds is in 


In an action brought 


excess of a limitation of indebtedness, judgment 


of indebtedness 
fully contract. 

accordance with 
such provisions 
remaining after 
may be applied 
has no right to 


As in other 


questions of fact are to be submitted to and deter- 


Schmid v. Frankfort, 141 Mich, 291, 
104 NW 668. 


65. Thompson v. Mecosta, 127 
Mich. 522, 86 NW 1044. 
66. Chicago First Nat. Bank v. 


Elgin, 136 Ill. A. 453. 

67. Richmond, etc., Land, ete., Co. 
He, WERE Point, 94 Va. 668, 27 SE 
60. 

68... See Bills and Notes § 1336 et 
seq; Bonds §. 226; Evidence § 89 et 
seq. 

69. See Bills and Notes § 1357 et 
seq; Bonds § 227 et seq; Evidence § 
1730 et seq. 

70. See cases infra this note. 

va Evidence held. admissible.— 
(1) The poll book of an election is 
admissible to show the vote of a 


majority of the. taxpayers upon the) 


issuance of bonds. Hannibal v. 
Fauntleroy, 105 U. S. 408, 26 L. ed. 
1103. (2) Upon the question of 
whether at the time refunding bonds 
were issued there were outstanding 
bonds to be refunded, a certificate 
showing the registration of such 
bonds with the. state auditor is ad- 
missible. State v. Wichita County, 
59. Kan. 612, 53 P 526. (6) Sin. arr 
action upon notes given in payment 
for fire hose, the minutes of the city 
council of its proceedings as to the 
purchase and the resolution author- 
izing the execution of the notes are 
properly admitted in evidence. Cle- 
burne v. Gutta Percha, etc., Mfg. Co., 
(Tex Civ, “A.) 127, SW, :1072, (4) 
Parol evidence is admissible to sup- 
ply the parts of a record left missing 
by the failure of the clerk of a 
municipal corporation to make a rec- 
ord of proceedings. relating ‘to the 
issuance of bonds. Rondot v. Rogers 
Tp., 99 Fed. 202,,39.CCA 462. (5) 
Where bonds. have been placed in 
escrow, evidence that the. custodian 
had reported their delivery to. the 
,council is admissible. , Schmid =v. 
Frankfort, 131 Mich. 197, 91 NW 131, 
(6) On the question of bona fides 
evidence of the former,owner of the 
bonds that prior to the sale thereof 
he informed plaintiff that the bonds 
were bonus bonds given for building 
a factory, by, a letter. properly ad- 
dressed. and mailed, was admissible. 
Schmid v. Frankfort, 141 Mich. 291, 
104 NW 668. 

Jb] Evidence held inadmissible.— 
(1) Evidence that the assent of tax- 
payers to an issue of bonds was se- 
cured by threats of the president of 
the corporation, in aid of which they 
were issued, is not admissible where 
it. is not shown that the statements 
were not true or that they were not 
made in good. faith in the course of 
legitimate discussion. North Ben- 


nington First Nat. Bank v. Arling- 


neti 


ton, 9 F. Cas. No. 4,806, 16 Blatchf. 
57. (2) Where the money was _ re- 
ceived by the borough, evidence that 
the consideration of the bond was 
paid to the wrong person is inadmis- 
sible» Freeport v. Marks, 59 Pa. 253. 
(3) Evidence that the borough coun- 
cilmen had individually incurred the 
debt which the money was borrowed 
to discharge, and had as officers rec- 
ognized it as a debt of the city, is 
irrelevant. Rainsburg v. Fyan, 127 
Pa, 74, 17 A’ .678, 4 LRA 336. © (4) 
A certificate of a municipal officer 
as to the indebtedness of the city 
and as to its assessed property is 
inadmissible to show an estoppel of 
the city, where it is not shown that 
the bondholders saw or relied upon 
such certificate. Huron y. Second 
Ward Sav. Bank, 86 Fed. 272, 30 CCA 
38, 49 LRA 534. (5) In an action on 
notes given in payment for fire hose, 
where the contracts were made April 
10th, and the notes executed April 
22d, evidence of expenses and obliga- 
tions incurred subsequent to the exe- 
cution of the notes is inadmissible to 
affect the validity of the notes. Cle- 
burne v. Gutta Percha, etc., Mfg. Co., 
(Tex. Civ. A.) 127 SW 1072. 

71. See cases infra this note. 

[a Evidence held sufficient to: 
(1) Make out a prima facie case. 
Mercy v. Ohio, 17 F, Cas. No. 9,457 
[aff 18 Wall, 552, 21 L. ed. 813]., (2) 
Show that bonds were delivered by 
authority of the council. Thompson 
v. Mecosta, 127 Mich. 522, 86 NW 
1044. (3) Hstablish a plea of non est 
factum. Galbraith v. Knoxville, 105 
Tenn, 453, 58.SW 6438, (4) Show that 
the city received a consideration, 
Jefferson v, Jennings Banking, etc, 
Co.,\85. Tex,  CivirA.. (64, 19. SW. Sib: 
(5) Show a subscription by the city 
to railroad stock. Davis v. Kendall- 
ville, 7. F. Cas. No. 3,688, 5 Biss. 280. 
(6) Show that the bond was issued 
to plaintiff contractor as advance 
payment, in reliance upon plaintiff's 
promise to complete the pavement 
the next spring pursuant to contract, 
and that the village had from time 
to time requested him to perform the 
work. Barber Asphalt Pav. Co, v: 
Highland Park, 156 Mich, 178, 120 
NW 621. (7) Show that persons pur- 
chasing invalid bonus city bonds did 
so in good faith without notice of 
their invalidity. Frankfort Vv. 
Schmid, 155 Mich. 318, 118 NW 961. 
(8) Establish prima. facie that a 
bank was a_ bona fide purchaser. 
Thompson v. Mecosta, 141 Mich. 175, 
104 NW 694. (9) Show. that provi- 
sion for sinking fund was made when 
bonds.. were sold. Wright v: San 
Antonio, (Tex. Civ. A.) 50 SW 406. 
(10). Establish prima facie that a 


For later cases; developments and changes in the law seé cumulative Annotations, same title, page and note WEE ber 


may be awarded for,®° and ‘only for,*+ the amount 


which the municipality could law- 
A judgment must be enforced in 
specific statutory provisions in case 
exist.°2 In ease only the surplus 
the payment of current expenses 
to the payment of bonds, a court 
anticipate the existence of such a 


tax was sufficient to provide for the 
payment of interest and principal of 
bonds. Cass County. v.. Wilbarger 
ogee 25 ‘Tex. Civ. A. 52, 60 SW 


[b] Evidence held insufficient to: 
(1) Overcome the presumption of le- 
gality arising from the face of the 
bonds. Laredo v, Head, 246 Fed. 825, 
159 CCA 127. (2) Show a failure to 
provide a sinking fund, as required 
by a constitutional provision in ad- 
vance of the sale of bonds. Wright 
v. San Antonio, (Tex. Civ. A.) 50 SW 
406. (8) Show notice to purchaser 
that bonds were invalid. Thompson 
vei Mecca, 141 Mich. 175, 104 NW 
694. 

72. See Judgments § 1498. 

73. Brownell y. Greenwich, 114 N. 
Y. 518, 22 NE 24, 4 LRA 685, 

74 See Trial [38 Cyc 1512 et seq]. 
See also Bills and Notes § 1366 et 
seq: Bonds § 230 et seq. 

75. Tracey v. Phelps, 22 Fed. 634, 
23 Blatchf. 71; Schmid v. Frankfort, 
141 Mich. 291, 104 NW 668; Schmid 
v. Frankfort, 131 Mich. 197, 91 NW 
131; Woodbridge vy. Duluth, 57 Minn. 
256, 59 NW 296; San Antonio v. Rol- 


lins, (Tex. Civ. A.) 127 SW 1166 
fiers reh den (Civ. A.) 127 SW 
76. Schmid vy. Frankfort, 141 


Mich. 291, 104 NW 668; San Antonio 
v. Rollins, (Tex. Civ. A.) 127 SW 


See Trial [38 Cyc 1964 et seq]. 

78. Thompson v. Mecosta, 127 
Mich 522, 86 NW 1044. 

[a] Finding of delivery.—Where 
findings recite the records of a vil- 
lage, stating that a village bond pay- 
able to bearer was “given to” a cer= 
tain firm, speak of the bond ag is- 
sued by the village and state that 
the bond came into the hands of 
such firm, they sufficiently find the 
fact of delivery. Thompson y. Me- 
costa, 127 Mich, 522, 86 NW 1044. 

79. Norton v. Dyersburg, 127 U.S. 
160, 7.SCt 11117 82s; edi 85, 

80. Everett v. Rock Rapids Inde- 
pendent School Dist., 109 Fed. 697. 

[a] A court of equity after ascer- 
taining at the suit of bondholders the 
proportion of a bond issue which may 
be enforced :without violating a con- 
stitutional limitation of legal in- 
debtedness, may award judgment in 
accordance with such determination. 
Everett v. Rock Rapids Independent 
School Dist., 109 Fed. 697. 

Validity of issne excessive in part 
see supra § 4162. : 

81. Burlington Sav. Bank v. Clin- 
ton, 111 Fed: 439 (entire issue sold 
to a single purchaser with notice), 

Browne v. New Orleans, 85 La, 
Ann, 51. f 


wa, 
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surplus** and direct the payment of a fixed sum upon 
such bonds annually.’¢ 

Conclusiveness of payment. In the absence of 
fraud in obtaining the judgment,®® a judgment in 
favor of the holder of bonds issued by a city, in 
an action thereon, is conclusive on the parties as 
to the validity of the bonds;%* but a judgment at 
law upon a bond is not conclusive upon the ques- 
tion of whether it is entitled to share in the benefit 
of a trust imposed by statute, by which the property 
and, revenues of the corporation were pledged to 
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the payment of bonds issued under the authority 
of the statute.8? 
[§ 4271] D. Taxes and Other Revenue and Appli- 
- cation Thereof***—1, Power To Tax in General—a. 
Nature, Source, and Existence of Power—(1) In 
General. The power to tax, inherent only in sover- 
eignty,°? and belonging exclusively to the legislative 
department of the government, is, to the extent 
that it is exercised. by a municipal corporation, 
merely a delegated power,®! subject to repeal®? and 


Enforcement of judgment against 
municipality: 
Generally see infra § 4725. 
By. mandamus see Mandamus § 397. 
83. East St. Louis v. U. S., 110 U. 
S: 321, 4 SCt 21, 28 L, ed. 162: 
84. East St. Louis v. U. S., supra. 
85. Graham y. Tuscumbia, 146 Ala. 
449, 42 S 400. 
86. Graham v. Tuscumbia, supra. 
Judgment as binding on citizens 
and taxpayers see Judgments § 1459. 
87. Wetumpka v. Wetumpka 
, 63 Ala, 611. 
88. Cross references: 
Assessments and special taxes for 
public improvements see supra §§ 
2806-3596. 
Assessments and taxes by irrigation 
districts see Waters [40 Cyc 824]. 


Sonny taxes see Counties §§ 347— 


Legislative control over municipal 
revenue see supra § 306 in 43 C. J. 

Licenses and occupation taxes see 
Licenses § 3 et seq. 

Mandamus to compel levy of tax see 
Mandamus §§ 415-441. 

Right to taxes collected as between 
city and county ‘see Taxation [37 
Cyc 1591]. 

School district taxes see Schools and 
School Districts [35 Cyc 998 et 
seq]. 

Taxation: 

Generally see Taxation [38 Cyc 652 
et seq]. 

After consolidation, annexation, or 
diminution of territory see supra 
§§ 126, 130 in 43 C. J. 

In District of Columbia see Dis- 
trict of Columbia § 48. 

Township taxes see Towns [38 Cyc 


652 et seq]. 

gon See Taxation [37 Cyc 1715, 
717). 

90. See Taxation [37 Cyc 724]. 


91. Uz S.—Brownsville Taxing 
Dist. v. Loague, 129 U. S. 493, 9 SCt 
327, 32 L. ed. 780; Meriwether v. Gar- 
TOtt, C1@2 eke gO. 7-4 Gay 20: ts, Oreos 
U. S. v. Macon County, 99 U. S. 582, 
25 L. ed. 331; U. S. v. New Orleans, 
98° U: S. 381, 25 Ta ed. 225; Heiney. 
Madison, ete., Parishes Levee Comrs., 
19 Wall. 655, 22 L. ed. 223; Carroll 
County '‘v. U. S., 18 Wall. 71, 21°L. ed. 
771; Cleveland v. U.S., 111 Fed. 341, 
49 CCA 383; St. Louis v. Western 
Union Tel. Co., 39 Fed. 59 [rev on 
other grounds 148 U. S. 92, 13 SCt 
485, 37 L. ed. 380]; Denike v. Rourke, 
7. Cas. No. 3,787,.3 Biss. 39: 

Ala.—Russellville v. Citizens’ Bank, 
etc., Co,,:207 Ala. 348 92° S 469; 
Mills v. Conecuh County Comrs. Ct., 
204 Ala. 40, 85 S 564; Ex p. Birming- 
ham, 201 Ala. 641, 79 S 113 [rev 16 
Ala. A. 353, 78 S 100]; Mobile v. Fac- 
tor’s, ete., Ins. Co., 158 Ala. ‘125, 48 
S 342; Gambill v. Endrich, 143 Ala. 
506, 39\S 297; Hare v. Kennerly, 83 
Ala. 608, 3 S 683; Baldwin v. Mont- 
gomery, 53 Ala. 437. 

Ark.—Vance y. Little Rock, 30 Ark. 
435. 

Conn.—Chamberlain v. Bridgeport, 
88 Conn. 480, 91 A 380; Webster v. 
Harwinton, 32 Conn, 131. 

Fla.—Basnett v. Jacksonville, 19 
Fla, 664. 

Ga.—Lane v. Unadilla, 154 Ga. 577, 
114 SE 636; Waycross v. Tomberlin, 
146 Ga. 504, 91 SE 560; Albany Bot- 
tling Co. v. Watson, 103 Ga. 503, 30 
SE 270; O’Byrne v. Savannah, 41 Ga. 


331, 5 AmR 532; Vanover v. Davis, 27 
A 354; Savannah y. Hartridge, 8 Ga. 


Ill.—Alton Community Cons. School 
Dist. No. 151 Bd, of Education. v. 
Alton Water Co., 314 Ill. 466, 145 NE 
683; Robbins v. Kadyk, 312 Ill. 290, 
143 NE 863; Peo. v. Chicago, etc., R. 
Co., 306 Ill. 402, 188 NE 127; Chicago 
v. O’Brien, 268 Ill. 228, 109 NE 10; 
Metropolis Theater Co. v. Chicago, 
246 Ill. 20, 92 NE 597 [aff 228 U. S. 
61, 33 SCt 441, 57 L. ed. 730]; Mee 
v. Paddock, 83 Ill. 494; Alton v. Aitna 
Ins. Co., 82 Ill. 45; Highway Comrs. v. 
Newell, 80 Ill. 587; Allen v. Peoria, 
etc., R. Co., 44 Ill. 85. 

Ilowa.—Keokuk v. Kennedy, 156 
Iowa 680, 137 NW 914; Chicago, etce., 
R. Co. v. Davenport, 51 Iowa 451, 1 
NW 720; Rice v. Walker, 44 Iowa 
458; Iowa Homestead Co. v. Webster 
County, 21 Iowa 221; Clark v. Daven- 
port, 14 Iowa 494; Tallman v. Butler 
County, 12 Iowa 531; Faxton v. Mc- 
Cosh, 12 Iowa 527; Clapp v. Cedar 
County, 5 Iowa 15, 68 AmD 678. 

Kan.—Shane v. Hutchinson, 88 
Kan. 188, 127 P 606; Phelps vy. Lodge, 
60 Kan. 122, 55 P 840; Leavenworth 
v. Norton, 1 Kan. 432. 

Ky.—Com. v. Citizens’ Nat. Bank, 
117 Ky. 946, 80 SW 158, 25 KyL 2100; 
State Bank v. Com., 94 SW 420, 29 
KyL 643 [aff 207 U. S. 258, 28" SCt 
82, 52 L. ed: 197]; Wheatley v. Cov- 
ington, 11 Bush 18; Caldwell v. Ru- 
pert, 10 Bush 179; Kniper v. Louis- 
ville, 7 Bush 599; Slack v. Maysville, 
ete, “RCo! '13°B. Mon. 1. 

La.—Farmerville v. Mathews, 120 
La. 102, 44 S 999; State v. New Or- 
leans, 119 La. 624, 44 S 321; State v. 
Shreveport, 33 La. Ann. 1179; Plaque- 
mine v. Roth, 29 La. Ann, 261. 

Me.—Ham vy. Sawyer, 38 Me. 87. 

Md.—James Clark Distilling Co. v. 
Cumberland, 95. Md. 468, 52 A 661. 


Mass.—Williams College v. Wil- 
liamstown, 219 Mass. 46, 106 NE 
687; Stetson v. Kempton, 13 Mass. 


272, 7 AmD 145; Dillingham v. Snow, 
5 Mass. 547, K 

Mich.—Ryerson v. Laketon Tp., 52 
Mich. 509, 18 NW 241, 

Minn.—State v. Ely, 129 Minn. 40, 
151 NW 545, AnnCas1916B 189; Se- 
wall y. St. Paul, 20 Minn. 511. 

Miss.—Adams v. Ducate, 86 Miss. 
276, 38 S 497; Adams v. Kuykendall, 
83 Miss. 571, 35 S 830; Beck v. Allen, 
een 143; Daily v. Swope, 47 Miss. 
67. 

Mo.—Siemens v. Shreeve, 296 SW 
415; State v. Weinrich, 291 Mo. 461, 
236 SW 872; Albers v. St. Louis, 268 
Mo. 349, 188 SW 83; State v, Missis- 
sippi River Bridge Co., 134 Mo. 321, 
385 SW 592; State v .Van Every, 75 
Mo. 530; enry v. Bell, 75 Mo. 194; 
State v. Macon County Ct., 68 Mo. 
29 
70 


Mont.—Thomas’ v. Missoula, 


| Mont. 478, 226 P 213; Glendive First 


Nat. Bank v. Sorenson, 65 Mont. 1, 


210 P 900: 
Nebr.—Aachen, E.~ Ins. Cow 
6tCs 4 Col; 


Omaha, 72 Nebr. 
York v. Chicago, 
Nebr, 572, 76 NW 1065; Burlington, 
ete., RB. Co. v.. York ‘County,,'7 Nebr. 
487; Reineman v. Covington, etc., R. 
Co., 7 Nebr. 310; Wheeler v. Platts- 
mouth, 7 Nebr. 270. 

N. H.—Boston, etc., R.. Co. v. Con- 
cord, 78 ‘N. H. 192, 98 A 66; Lisbon 


etc., 
518, 


v. Bath, 21 N. HH. 319;' Concord v, 
Boscawen, 17 N, H. 465. 

N. J.—Jersey City v. North Jersey 
Sts: RE Gosh TSN dL TTA 6095 
State v. Saalmann, 37 N. J. L. 156. 

N. Y.—Rochester v. Bloss, 185 N. 
Y. 42, 77 NE +794, 6 LRANS 694, 7 
AnnCas 15; In re Second Ave. M. E. 
Church, 66 N. ¥. 395; Sharp v. John- 
son, 4 Hill 92, 40 AmD 259; Sharpe v. 
Speir, 4 Hill 76. 

N. C.—Edgerton v. Goldsboro Wa- 
ter Co., 126 N.C. 93, 35 SE 243, 48 
LRA 444; Winston v. Taylor, 99 N. C. 
210, 6 SE 114; Asheville v. Means, 29 
N. C. 406. 

Oh.—State v. Bish; 104 Oh. St. 206, 
135 NE 816; Zanesville v. Richards, 5 
Oh, St. 589; Mays y. Cincinnati, I Oh. 
St. 268. 

Okl.—Ryan v. Roach Drug Co., 113 


Okl. 130, 239 P 912. 
Or.—Portland vy. Portland R., etc., 
Co. 5-780 “Or, H27D 156" P1053; Port- 


land v. Portland Gas,-ete., Co., 80 Or. 
194, 150 P 273, 156: P 1070; Corbett v. 
Portland, 31 Or. 407, 48 P ‘428. 
Pa.—Federal.: St., ete. R. Co. v. 
Pittsburg, 226 Pa. 419, 75 A_ 662; 
Lancaster v. Edison Electric Illum. 
Cos 8Pak ‘Co 631. i 
Porto Rico.—Macklin v. San Juan, 
1 Porto Rico Fed. 31. 
ee I,.—Sherman v. Benford, 10 R. I. 
S. C.—State v, Kelly; 45 S. C.-457, 
a SE 281; State v. Maysville, 12-S. G. 
Tenn.—Southern R, Co. v. Hamblen 
County, 115 Tenn. 526, 92° SW 2385 
Columbia y. Guest, 3’ Head 413: 
Tex.—State v. Galveston, etc., R. 
Co., 100 Tex.-153, $7°SW' T1; Corpus 
Christi v. Woessner, 58 ‘Tex. 462; 
Jodon v. Brenham, 57 Tex. 655; Ft. 
Worth v. Davis, 57 Tex. 225; Vance 
v. Pleasanton, (Civ, A.) 261 SW 457; 
Austin v, Great Southern L. Ins. Co., 
(Civ. A.) 211 SW 482; State v. Hous- 
ton, etc., R. Co., (Civ. A.) 209 SW 
820; People’s Nat. Bank: vy. Ennis, 
(Civ.-A.) 50 SW 632; Conklin v. El 
Paso, (Civ. A.) 44 SW 879. 
Va.—Richmond ‘v.’ Drewry-Hughes 
Co., 122 Va. 178, 90 SH 635, 94 SE 
989; Green v. Ward, 82 Va. 324; Vir- 
ginia, ete, R. Co. v. Washington 
County, 30 Gratt. (71 Va.) 471; Rich- 
mond v. Daniel, 14 Gratt. (55 Va.) 
Ha Bull v. Read, 13 Gratt. (54 Va.) 


Wash.—State v. Ide, 35 Wash. 576, 
77 P 961, 102 AmSR.914, 67 LRA 280, 
1 AnnCas 634. 

W. Va.—Probasco v. Moundsville, 
11 W. Va. 501. 

Wis.—Weeks v. Milwaukee, 10 Wis. 


242. 

[a] State tax distinguished.—“Lo- 
cal municipalities have none of the 
elements of sovereignty in them: 
They do not possess, independently 
of grant, any inherent power. The 
statute under which they act 
grant of power and not a limitation, 
as is the constitution of the State. 
In the-case of a municipal tax, its 
validity depends upon whether the 
power to levy it has been expressly 
granted, while in respect to a tax 
levied by the State the only question 
is, Does the constitution prohibit it?’ 
Metropolis Theater Co. v. Chicago, 
246 -T1l.!'20;).23; 92. NE 597 [aff 228 
U._S. 61, 33 SCt 441, 57 L, ed. 730}. 

92. See'infra § 4280. © ; 
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to such limitations and restrictions as may be placed 
upon it by constitution®* or statute.% 
power to tax is very generally granted to munici- 
pal corporations,®® the power is not possessed by 
a municipal corporation unless it has been plainly 
and unmistakably granted to it either in express 
terms or by necessary implication.” 
vested in the city by judicial construction,®® or ac- 
quired by preseription,®® nor ean a restricted power 


be expanded by construction.+ 


[§ 4272] (2) Express or Implied Power.? 
power to tax may be granted to a municipality 
either directly by constitutional provision,? or by 
acting within such limitations as 
may be imposed upon it: by the constitution.® 
ever, the power to tax need not be expressly con- 


the legislature* 


93. U. S.—Alaska Northern R. Co. 
Me Seward, 229 Fed. 667, 144 CCA 

Ala.—Mills v: .Conecuh County, 
Comrs. Ct., 204 Ala. 40, 85 S 564, 

Conn. —Chamberlain Vv. pase 
88 Conn. 480, 91 A 380. 

Ga.— Waycross v. Tomberlin, 146 
Ga. 504, 91 SE 560. 

Ill.—Robbins v. Kadyk, 312 Ill. 290, 
143 NE 868; Peo. v. Chicago, ete, IR 
Co., 306 Ill. 402, 138 NE 127. 

La.—Blane v. New Orleans, 1 Mart. 


119. 
Mich.—WNiles Bryant School. of 
Piano Tuning v. Bailey, 161 Mich. 


193, 126 NW 116. 

Mo.—State v. Weinrich, 291 Mo. 
461, 236 SW 872; Albers’ v. St. Louis, 
268 Mo. 349, 188 SW 83. 

Mont. —Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900. 

Oh.—State v. Bish, 104 Oh. St. 206, 
135 NE 816; State v. Cooper, 97 Oh. 
St. 86, 119 NE 253. 

Tenn. —Walker v. . Cookeville, 6 
Tenn. Civ. A. 74, 80 [cit Cyc]. 

Tex.—Vance v. Pleasanton, (Civ. 
A.) 261 SW 457, 

“As the power of raising money is 
very liable to abuse, it is seldom 
granted without limitation and re- 
straint.” Blanc v, New Orleans, 1 
Mart. (La.) 119, 125. 


94. See infra § 4282. 
95. See infra § 4283. 
96. See constitutional and statu- 


tory provisions. 

97. Ala.—Boyd .v. Selma, 96 Ala. 
144, 11 S 393, 16 LRA 729; Hare v. 
Kennerly, 83 Ala. 608, 3S 683; Cone- 
cuh County v., Simmons, 19 Ala. A, 
65, 95 S 88, 

Ark.—Fort Smith Bridge Co. v. 
Hawkins, 54. Ark. 509, 16 SW 565, 12 
LRA. 487; Vance v, Little Rock, 30 
Ark. 435. } 

Cal.—Swamp Land Dist. No. 121 v. 
Haggin, 64 Cal, 204,30 P 631., 

Ga.—Lane v. Unadilla, 154 Ga. 577, 
114 SE 6386; St. Simons Transit Co. 
vy. Brunswick,; 141 Ga. 477, 81 SHE 


i 
Tll.—Peo. v; Lake Erie, etc., R.’Co., 

248° V1. 18.2;5 ee NE 288; English vy. 
Peo., 96 Ill. 566 

Ky.—Button,v, Kremer, 114 Ky. 
463, 71 SW 3882, 24 Kyl 1198; Cald- 
well v. Rupert, 10. Bush 179; Kniper 
v. Louisville, 7 Bush 599. 

La.—Farmerville v. Mathews, 120 
La, 102, 44 S999; New Iberia v. 
Weeks, 104 La,’ 489, 09.8 252; Shreve- 
- port v. Prescott, 51. La. Ann. 1895, 26 
8S 664, 46 LRA 193; Torian v. Shayot, 
47 La. Ann. 589, 17 "S 203. 
. Mass. —Cushing v. Newburyport, 10 
Metc. 508. 
é Minn.—Sewall v. St. Paul, 20 Minn. 
11 

Mo.—Siemens. v. Shreeve, 296 SW 
415; State v. Van Every, 75 Mo. 530. 

Nebr.—Trephagen v. South Omaha, 
69 Nebr. 577,96 NW 248, 111 AmSR 


570. 
21 N. 


N. H.—Ainsworth v.' Dean, 
H.. 400. 
N. J.—Jersey City v. North Jersey 
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ferred, but may be implied from the grant of other 
powers, 6 even in jurisdictions where a constitutional 
provision authorizes the legislature to grant to 
municipalities power to impose taxes ‘‘in such man- 
ner as shall be prescribed by law,’’? or requires 
the legislature to restrict the taxing power of mu- 
nicipalities to prevent its abuse.® 
courts have regarded the power of taxation as essen- 
tial to the life of a municipal corporation® and have 


In some cases the 


accorded weight to this consideration in arriving 


The 


How- 


St. sR. Cos e78uiN. Je 1002, 113 GAL 6095 
Perkins v.: Perkins, 24 N. Ae L. 409. 


N. Y.—In re Second Ave. M. E. 
Church, 66 N. Y. :395; bandon _v. 
Syracuse, 19 App. Div. 41, 46 NYS 


1053 [aff 163.N. Y. 562 mem, 57 NE 
1114 mem]; Bareham v, Rochester, 
128 Misc. 642, 220 NYS 66. 

N. C.—Rodman- Heath Cotton Mills 
v. Waxhaw, 130 N. C. 293, 41 SE 488; 
Winston vy. "Taylor, 99. N. C. 210, 6 SE 
114; State v. Bean, 91 N. C. 554. 

Oh.—Zanesville v. Richards, 5 Oh. 
St. 589. 

Okl.—Ryan vy. Roach Drug Co., 113 
Okl. 130, 289 P 912. 

Or.—Portland. v. Portland R., etc., 
Co., 80 Or. 271, 156 P 1058; Stevens 
v. Taylor, 79 Or. 424, 154 P 895. 

Pa.—Titusville v. Gahan, 34 Pa. 
Super. 613. 

Ss. C.—Milster v. Spartanburg, 
S. C. 26, 46 SH 539; Charleston v. 
Oliver, 16 S. C. 47; State v. Maysville, 
12S. xe 76. 

S. D.—Lee v. Mellette, 15 S. D. 586, 
90 NW 855. 

Tex.—Morris v. Cummings, 91 Tex. 
618, 45 SW gee, El Paso y. Mundy, 85 
Tex. 316, SW 140; Texas Bitu- 
lithic Co. - *pallas Cons. Electric St. 
R. Co., (Civ. A.) 248 SW 746. 

Va.—Richmond y. Drewry-Hughes 
Co!, 122° Va, 178, 90,SE 635, 94 SE 
989; Myers v. Richmond, 110 Va. 605, 
66 SE 826; Wytheville v.. Johnson, 
108 Va. 589, 62 SE. 328, 128 AmSR 981, 
18 LRANS 960; Standard oe Cov. 


Fredericksburg, 105 Va, 52 SE 
817; Green v. Ward, 82 a 324: 
Schoolfield v. Lynchburg, 78 Va. 
He! Peters v. Lynchburg, 76 Va. 
Te 
[a] Poll tax.—A municipality has 


no power to impose a poll tax except 
where it is expressly or impliedly au- 
thorized so to do by the legislature, 
Morris v. Cummings, 91 Tex, 618, 45 
SW 383. 

98. Beaty v. Knowler, 4 Pet. (U. 
S.) 152, 7 L. ed. 813; Vance v.. Little 
Rock, 30 Ark. 435; Adams v. Ducate, 
86 Miss. 276, 88 S 497. 

99. Ham y. Sawyer, 88 Me, 37. 

Lands outside municipal Hmits see 
infra §§ 4320, 4821. 

1. Adams vy. Ducate, 86 Miss. 276, 
38 S 497. 

2. Construction of statutes see in- 
fra §§ 4278, 4279. 

3. See infra § 4273. 

4 See infra §8§ 4274-4279. 

5. See infra § 4275 


aU, Sot Se, Saunders, 124 


Fed. 124, 59 CCA 394. 

Cal. —Security Sav. Bank, etc., Co. 
v, Hinton, 97.Cal.,.214, 32 ip a 

ge! .—Blanc v. New Orleans, 1 Mart. 
11 


Nebr.—Union Pac. R. Co. vy. Heuer, 
97% Nebr. 436, 150 NW 259. 

N. C.—Slo¢omb v. Fayetteville, 125 
N. C. 362, 34 SE 436. 

Oki.—Bodine v. Oklahoma City, 79 
Okl. 106, 187 P 209. 

Tenn.—State v. Bristol, 109 Tenn. 
315, 70 SW 1081. 


Wis.—Oconto City Water . Supply 


at the conclusion that the power is implied.*° 
in other cases it is said that the power cannot be 
deduced from any consideration of convenience’ or 
necessity,!2 and that no doubtful inference from 
other powers granted,!® or from obscure provisions 
of the law,!* will be sufficient to establish an im- 


68 | 


But 


aes Oconto, 105 Wis. 76, 80 NW 
PEL. 

Implied constitutional authority to 
tax see infra § 4273. 

Implied power to tax for special 
rig = see infra § 4285. 

7. State v. Bristol, 109 Tenn. 315, 
70 SW 1031. 

8. Oconto City Water Supply Co. 
Vv. SRO 105 Wis. 76, 80 NW 1113. 

U. S. v. New Orleans, 98 U.S. 
3817 25 L.. ed, 225; Security Sav. Bank, 
etc., Go; Vv. Hinton, 97. Cal. 214, 32 Bp 
3; Blane v. New Orleans, 1 Mart. 
(La.) 119; Bodine v. Oklahoma City, 
79 Ok. 106, 187 -P. 209. 

10. Uz Ss. v. New Orleans, 98 U. S. 
381, 393, 25 L. ed. 225; Security Sav. 
Bank, etc., Co. v. Hinton, 97 Cal. 214, 

“When such a corporation is cre- 
ated, the power of taxation is vested 
in it as an essential attribute, for 
all the purposes of its existence, un- 
less its exercise be in express terms 
prohibited. For the accomplishment 
of those purposes, its authorities, 
however limited the corporation, 
must have the power to raise money 
and control its expenditure. In a 
city, even of small extent, they have 
to provide for the preservation of 
peace, good order, and health, and 
the execution of such measures as 
conduce to the general good of its 
citizens; 
repairing of streets, the construction 
of sidewalks, sewers, and drains, the 
introduction of water, and the estab- 
lishment of a fire and police depart- 
ment. In a city like New Orleans, 
situated on a navigable stream, or 
on a harbor of a lake or sea, their 
powers are usually enlarged, so as 
to embrace the building of wharves 
and docks or levees for the benefit 
of commerce, and they may extend 
also to the construction of roads 
leading to it, or the contributing of 
aid towards their construction. The 
number and variety of works which 
may be authorized, having. a gen- 
eral regard to the welfare of the 
city or of its people, are mere mat- 
ters of legislative discretion. All of 
them require for their execution con- 
siderable expenditures of money. 
Their authorization without pro- 
viding the means for such expendi- 
tures would be an idle and futile 
proceeding. Their authorization, 
therefore, implies and carries with 
it the power to adopt the ordinary 
means employed by such bodies to 
raise funds for their execution, un- 
less such funds are otherwise pro- 
vided. And the ordinary means in 
such cases is taxation. A munici- 
pality without power of taxation 
would be a body without life, in- 
capable of acting, and serving no 
useful purpose.’ ASE v. New Or- 
leans, supra, 

11. Corbett v. Portland, 31 Or. 
407, 48 P 428. . 

Corbett v. Portland, supra. 
Corbett v. Portland, supra, 


12. 
13. 
14. Corbett vy. Portland, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


such as the opening and-°-- 


-§§ 4272-4974] 


plied power of taxation; arid hence it has been held 
that the power is not to be implied from authority 
“to enact by-laws for the good government of the 
municipality,'® or from a mere grant of police power 
An 
against the grant of further power to tax arises 
from an express power to levy and collect particular 
taxes,” and so, where only the power to tax real 
property has been delegated, the city cannot tax 
personal property ;** nor ean it tax property out- 
side the city limits under a power to tax property 
A power to tax for general 
purposes does not include a power to tax for special 


to regulate certain callings.'¢ 


within such limits.19 


or unusual purposes.?° 


[§ 4273] (3) Constitutional Grant. 
power to levy taxes may be granted by express con- 
stitutional provisions,”* or it may he implied from 
constitutional provisions conferring on municipali- 
ties, or certain classes thereof, power to enact and 


MUNICIPAL CORPORATIONS 


implication 


[§ 4274] (4) 


General. 


[44.C.5:] 1263 


be implied from constitutional provisions: limiting 
the power where such provisions are consistent with 
the assumption that the source of the taxing power 
is in the legislature,2* and, where a home rule 
amendment explicitly excepts from its operation the 
power to levy particular taxes,?* it is held that to 
the extent of the exception the legislature is the 
source of the city’s taxing power.?> 
under an assumed charter authority may be 
dated by a direct constitutional provision.?¢ 


Taxes levied 
vali- 


Statutory Grant—(a) Power or 


Duty of Legislature To Delegate Authority—aa. In 
Subject to constitutional limitations and 


exceptions,*" the legislature has power to delegate to 


Municipal 


amend their own charters ;?” but the power will not 


Geen Asheville v. Means, 29 N. C. 
. \ 
16. U. S.—St. 
Union Tel. Co., 
other grounds 148 U.S. 
485, 37 L. ed. 380]. 

N. J.—Cape May v. Cape May 
Transp. Co., 64 N. J. L. 80, 44 A 
948; North Hudson County R. Co. v. 
Hoboken, 40 UNE? See Td: Statetn wv: 
* Hoboken, Sai ONE aaa wise 280; Kip -v. 
Paterson, 26 N. J. L. 298. 

N. Y.—Appelton v. New York, 82 
Misc. 258, 144 NYS 138 [rev on other 
grounds 163 App. Div. 680, 148 NYS 
870 (aff 219 N. Y. 150, 114 NE 73)]. 

Oh.—Mays v. Cincinnati, 1 Oh. St. 
268; Cincinnati v. Bryson, 15 Oh. 625, 
45 AmD 593. 

Tenn.—Columbia_ v. Beasly, 1 
Humphr. 232, 34 AmD 646. 

17. Baldwin v. Montgomery, 53 
Ala. 437; Blane v. New Orleans, 1 
Mart. (La.) 119; State v. Mississippi 
River Bridge Co., 134 Mo. 321, 35 SwW 
592; Gay v. New Whatcom, 26. Wash. 
339, 67 P 88. 


Louis v. Western 
39 Fed, 59 [rev on 
S2eL SEE 


18. See infra § 4317. 
19. Blane vy. New Orleans, 1 Mart. 
(Ea. jy £9. 


Taxation of property outside oity 
ren ge generally see infra §§ 4320- 
432 


20. Ala.—Russellville v. Citizens’ 
Bank, etc., Co. 207 Ala. 348, 92 S 
469. 

Tll.—Webster v. Peo., 98 Ill. 343; 


Wright v. Chicago, 20 Ill. 252. 

Iowa.—Clark v. Davenport, 14 Iowa 
494. 

Me. —Bussey v. 3 Me. 
191. 

Md.—Annapolis v. Harwood, 32 Md. 
471, 3 AmR 161, 


Gilmore, 


Or, Gorbetty vy. .Portland,.’ 81°"Or: 

407, 48 P 428. 
Tenn.—Nasnhville;' ete.,' R,' Co. Vv. 
7 Lea 668; Nashville, etc., 


Hodges, 
R. Go.’ v. Franklin County, 5 
707. 


Utah.—Woodring v, Straup, 45 Utah 
3) 1-40 ke OA. 

21. Auburndale v. Cline, 82 Fla. 
121, 89 S 427; Sleight v. Peo., 74 Ill. 
Siemens v. Shreeve, (Mo.) 296 


[a] “Assessments” as used in 
the constitution authorizing cities 
and towns to make their own assess- 
ments for municipal purposes upon 
property within their limits, means 
official listing and valuing property 
for the purpose of apportioning the 
tax upon it according to valuation as 
well as determining the amount to be 
raised by exercise of the taxing 
power. Auburndale v. Cline, 82 Fla. 
121, 89 S 427. 

‘Whether provisions self-executing 
see Constitutional Law § 133. 

22. Security Sav. Bank, etc., Co. 
‘vy. Hinton, 97 Cal, 214, 32 P 3; Pearce 
v. Roseburg, 77 Or. 195, 150 P 855. 

fa] Thus (1) a constitutional pro- 


Lea 


vision giving to cities and towns the 
power to enact and amend their 
charters, subject only to the consti- 
tution and criminal laws of the state 
(see supra §§ 17, 138 in 43 C. J.), 
(2) impliedly grants to a municipal- 
ity the power of taxation without 
legislative interference (Pearce v. 
Roseburg, 77 Or. 195, 150 P 855). 
(3) Also in a case falling within 
constitutional provisions authorizing 
cities of a stated population to adopt 
freeholders’ charters (see supra §§ 17, 
138 in 43 C. J.) (4) which the legis- 
lature cannot change or amend (see 
supra § 137 in 43 CC. J.), 
prohibiting the legislature from im- 
posing taxes for municipal purposes, 
the power of taxation vests in a 
city by necessary implication (Se- 
curity Sav. Bank, etc., Co. v. Hinton, 
97 Cal. 214,°82' P 3). 

23. State v. Van Every, 75 Mo. 
530. 

{a] Provision construed.—‘‘Sec- 
tion 11, article 10, of the constitution 
of 1875, conferred no power upon the 
city to levy any tax whatever. It 
limited the rate of taxation in cities 
and towns, and, by the last clause of 
the section, declared that such re- 
striction as to rates should apply 
to taxes of every kind and descrip- 
tion, general or special, except taxes 
to pay valid indebtedness then exist- 
ing, or bonds which might be issued 
in renewal of such indebtedness. 
This section was self enforcing so 
far as it limited the power of the 
general assembly to authorize cities 
and incorporated towns to levy taxes, 
but of its own force conferred no 
power whatever upon. cities and 
towns to levy taxes. Such powers 
they derive from acts of the general 
assembly and not directly from the 
constitutional provision we are con- 
sidering.” State v. Van Every, 75 
Mo. 530, 537. 

24. See constitutional provisions. 

25. Zane-Cetti v. Ft. Worth, (Tex. 
Civ. A.) 269 SW 130 (school taxes). 


26. Perkins v. Peo., 59 Colo. 107, 
147 P 356. 
[a] Home rule amendment to the 


constitution ratifying, confirming, 
and validating all provisions in char- 
ters of certain cities named operates 
to validate a tax levied thereunder. 
Perkins v. Peo., 59 Colo, 107, 147 P 


356. 
27. See infra § 4275. : 
28. U. S.—Henderson Bridge Co. 


v. Henderson, 173 U. S. 592, 19 SCt 
5538, 43 L. ed. 823; U. S.-v. New Or- 
leans, 98 U. S. 381, 25° Li ted: 225; 
Fantanzzi v. Arroyo, 295 Fed. 803. 
Ala.—Stein v. Mobile, 24 Ala. 591; 
Conecuh County v. Simmons, 19 Ala. 
A.. 65, 95 S 488; Birmingham  v. 
O’Connell, 13 Ala, A, 570, 68 S 586. 
pe —Vance v. Little Rock, 30 Ark. 


43 
Gal.—-Keleey v. Nevada, 18 Cal. 629: 


(5) and’ 


a municipality authority to levy taxes for local pur- 
poses within its corporate limits;?8 and it may 
confer such measure of power in regard thereto as 
it deems expedient where it is not different from 
nor greater than the power possessed by the state 


Ill.—Huck v. Chicago, ete., R. Co., 
86 Ill. 352; Peo, v. Salomon, EST Ig 37. 


Ind. Logansport v. Seybold, 59 
Ind.. 225, 
Iowa.—Hutchins v. Hanna, 179 


Iowa 912) 162 NW 225; Morford v. 
Unger, 8 ‘Iowa 82. 

Ky.—Walker v. Richmond, 173 Ky. 
26, 189 SW 1122, AnnCasi918E 1084; 
Bradley v. McAtee, 7 Bush 667, 3 
AmR 309 ; 

La.—Morgan’s Louisiana, ete., R., 
etc., Co. v. White, 136 La: 1074, 63 8 
130; Chicago, etc., R. Co. v. Kentwood, 
49 La. Ann, 931, 22 S 192; Bracey v. 
Ray, 26 La. ‘Ann. LO New Orleans 
v. Turpin, 13 La. Ann. 56. 

Miss.—Adams v. Kuykendall, 83 
Miss. 571, 35 S 830. 

Mo.—Siemens yv. Shreeve, 296 SW 
415; State °v. Weinrich, 291 Mo. 461, 
236 SW 872; Monett v. Hall, 128 Mo: 
A, pone 106 SW 579. 

Y.—In re Zborowski, 68 N. Y. 88; 
rt v. Woodbury, 133 App. Div. 503, 
117 NYS 676 [aff 201 N.Y. 5382 mem; 
94 NE 1098 mem]. 
ee C.—Wingate v. Sluder, 51 N. C. 

Okl.—Simmons vy. Stuckey, 113 Okl: 
200, 241 P 124 

Pa. —Kemmerer v. Reading City; 
270 Pa. 96, 113 A 189; Clouser. v. 
Reading City, 270 Pa. 93, 113 A 188; 
Butler's App., 73 Pa. 448; Durach’s 
App.,'62 Pa. 491; Chess v. Birming- 
ham, 1 Grant 488; Harrisburg v. 
Smith Premier Typewriter Co., 30 Pa, 
Distit. 

S. C.—State v. Kelly, 45 S. C. 457, 
23 SE 281. 

Tenn.—Hope v. Deaderick, 8 

Humphr. 1, 47 AmD 597. 


Tex.— Perry v. Rockdale, 62 Tex. 
i Vas speters v. Lynchburg, 76 Va, 
* fia. —-Bond v. Kenosha, 17 Wis. 
me Edw. iIsl.—Charlottetown  v: 
Heartz, 2 Pr. Edw. Isl. 444. 


“The position that the power of 
taxation belongs exclusively to the 
legislative branch of the government, 
no one will controvert. Under our 
system it is lodged nowhere else, But 
it is a power that may be delegated 
by ‘the legislature to, municipal cor- 
porations, which are merely instru- 
mentalities of the State for the bet- 
ter administration of the government 
in matters of local, concern.’ Us, 
v. New Orleans, 98 U. S. 381, 392, 25 
L. ed. 225. 

[a] Poll tax.—A legislature which 
itself has power to impose a poll tax 
may authorize a municipality to im- 


pose one. Perry v. Rockdale, 62 Tex. 
451. 
[b] Succession tax.—The power to 


impose a Succession tax may be dele- 
gated by the legislature to municipal 
corporations. Peters v, Lynchburg, 
76 Va, 927, . \ 


1264 [44 C.J.] 
itself2® even though eonstitutional provisions re- 
lating to this power make no reference in terms to 
a delegation of the power to the municipality ;%° 
but the authority to delegate the taxing power is 
limited to taxes for public objects in which the 
people of the municipality have a general interest.*? 
Where the grant of power to municipalities to levy 
taxes is not required by the constitution to be in 
express terms, the legislature may grant such power 
by necessary implication;*? but if there is any fair 
and reasonable doubt as to the extent of power so 
delegated, the doubt must be resolved against the 
municipality claiming the right to exercise it.°* 

[§ 4275] bb. Constitutional Restrictions or Re- 
quirements in General.** In granting to a munici- 
pality authority to exercise the taxing power, the 
legislature must observe and keep within applicable 
constitutional provisions, requirements, limitations, 
or restrictions,*® as, for example, provisions that 
the legislature shall restrict the municipal power 
of taxation ;*° that taxes shall be imposed for public 


MUNICIPAL CORPORATIONS 


purposes only,?? levied and collected by corporate 
officers only,®8 limited to a certain rate or amount,*? 
and assessed on the basis of the value of the prop- 
erty*® to be ascertained in proceedings which shall 


protect the taxpayer’s constitutional rights;*! that 


taxes shall be levied and collected only under gen- 
eral laws;** and that exemptions shall not be allowed 
except in certain cases.*® However, a statute grant- 
ing the power of taxation to a municipality may not 
be invalid because it does not in terms contain the 
‘constitutional restrictions or limitations,*4 as where 
it does not attempt to dispense with them,** or the 
power is conferred by charter, and regulations con- 
forming to the constitution are made by general 
laws.*° A constitutional requirement that a statute 
which imposes, continues, or revives a tax shall 
distinctly state the tax and the object to which 
it is to be applied,** does not apply to a statute 
which does not itself impose a tax but merely au- 
thorizes certain cities to do so,*® or which extends 
the lien of a tax,*® and even if it is regarded as 


[§§ 4274-4275, 


29. Ala.—Baldwin v. Montgomery, 
53 Ala. 437. 
Cp OM Sere v. Little Rock, 30 Ark. 
435. 
. Ill—Huck v. Chicago, etc., R. Co, 
86 Ill. 352. : 
Ind.—Brown v. Baltimore, etc., R. 
Co., 186 Ind. 81, 115 NE 86. 
Mo.—State v. Linn County, 44 Mo. 
504. 4 
Okl.—Simmons v. Stuckey, 113 Okl. 
200, 241 P 124. 
Tex.—Perry v. Rockdale, 62 Tex. 


451. (poll tax). ~ 


fa] Baxes in aid of railroads.— 
(1) The legislature, having the con- 
trol of municipal organizations, and 
the power to enlarge or abridge their 
powers at ‘pleasure, may authorize 
them to make ‘subscriptions for pub- 
lic improvements, such as:‘railroads, 
and levy taxes to meet the assess- 
ment thereon. Gibbons v. Mobile, 
etc., R. Co., 36 Ala. 410; State v. Linn 
County Ct., 44 Mo. .504. | (2) Subscrip- 
tions in aid of railroads or other cor- 
porations. generally see supra § 2140. 

20. Huck v. Chicago, etc., R. Co., 
86 Tll, 352. 

[a] Franchise tax.—Const. art 9 
§ 1, providing that the general as- 
sembly shall have power to tax per- 
sons or corporations owning or using 
franchises, does not prevent the gen- 
eral assembly from authorizing mu- 
nicipal corporations to impose taxes 
thereon. Huck vy. Chicago, ete, R. 
Co., 86 Tll. 352. ' 


31. See infra § 4284. 

32. See supra § 4277. 

33. See infra § 4278. 

34. Of particular statutes relating 
to: 


Additional levies see infra § 43877. 
Ce yaaa of assessors see infra 
§ 4393. 
Assignment of tax liens see 
§ 4441. 
Increase in valuation see infra § 4404. 
Limitation of time in actions to re- 
cover delinquent taxes see infra 
§ 4466. 
Notice of assessment see infra § 4410. 
State assessment of railroad property 
see infra § 4402. 
Taxation of: 
Agricultural and unplatted lands 
tee infra § 4344. 
Insurance companies see infra § 
4354 f 


infra 


Manufacturing companies see infra 
§ 4355. 

Property: 

In annexed territory see 
§ 4323. 

Of nonresidents see infra § 4326. 

Rolling stock ..of railroads «see 
infra § 4360. 

Time and frequency of assessment 
see infra § 4394. 

Constitutional requirements and re- 


infra 


t 


strictions as to taxation generally see 
Taxation. [37 Cyc 727 et seq]. 


35. Brooks v. Schultz, 178 Mo. 222, 
77 SW 861. And see infra text and 
notes 36-43. 


36. U. S.—Smith v. Fond du Lac, 
8 Fed. 289, 10 Biss. 418. 

A ae aie it v. Mahaney, 13 Mich. 

N. Y.—Cleveland v. Watertown, 99 

Misc. 66, 165 NYS.305 [aff 179 App. 

Div. 954 mem, 166 NYS 286 (rev on 

ae grounds 222 N. Y. 159, 118 NE 
ile 

N. C.—State v. Irvin, 126 N. C. 989, 
35 SE 430. 

Or.—Portland v. Portland Gas, etc., 
Co.,, 80, Or, 194,150. P 278, 156. P1070. 

Ss. C.—State vy. Beaufort, 39 S. C. 5, 
17 SE 355. ; 

Wis.—Oconto City Water Supply 
Co. v. Oconto, 105 Wis. 76, 80 NW 
1113; Brodhead v. Milwaukee, 19 Wis. 
624; Foster v. Kenosha, 12 Wis. 616. 

[a] Object of provision. — ‘This 
provision was undoubtedly placed in 
the constitution by its framers with 
full knowledge that the legislature 
then possessed, and would continue 
to possess and exercise the power of 
authorizing municipal corporations to 
levy taxes and borrow money, and it 
was intended that the legislature 
should not give this authority with- 
out restricting it, so as to prevent 
abuse and oppression. This, evi- 
dently, was the object and design of 
the constitutional provision.” Foster 
v. Kenosha, 12 Wis. 616, 621. , 

[b] Meaning of provision.—‘‘That 
section provides that ‘The General 
Assembly shall provide for the incor- 
poration and organization of cities 
and towns, and shall restrict their 
powers of taxation,’ &c. This does 
not necessarily imply that a munici- 
pal corporation must be limited to a 
certain rate of taxation. The word 
‘restrict’ is not appropriate to such a 
view, but more naturally implies that 
the power of taxation must be re- 
stricted as to the subjects and ob- 
jects of the tax imposed.” State v. 
Beaufort, 39) S: .C, 5))41,,.170SE) 355. 

[c] Requiring approval by the 
voters is not a compliance with the 
constitutional provision, as the re- 
striction is to be imposed by the leg- 
islature rather than the people. Fos- 
ter v. Kenosha, 12 Wis. 616. 

{[d] Charters held constitutional. 
—(1)A charter giving a town “power 
to levy and collect taxes on all per- 
sons and subjects of taxation, which 
it is in the power of the General As- 
sembly to tax for State and county 
purposes,” is not in conflict with such 
a constitutional provision. State y. 
Irvin, 126,-N. C. 989, 85 SH, 430... (2) 
A provision which limits the power 
of taxation for the maintenance of a 


police department to the actual ex- 
penses as estimated by the governing 
board, after first limiting the power 
of the board to incur expenses beyond 
the narrow limits, is as much a re- 
striction of the power of taxation as 
if it confined the power to a certain 
percentage upon taxable property, or 
to a sum proportioned to the number 


of inhabitants in the city, and com- - 


plies with the constitutional require- 


pent Peo. v. Mahaney, 13. Mich. 
37. See infra § 4284. 
38. See infra § 4457. 
39. See infra §§ 4292-4302. 
40. Livingston v. Albany, 41 Ga. 


21; Knoxville v. Ft. Sanders Hospital, 
148 Tenn. 699, 257 SW. 408. 

[a] Taxation ad valorem.—Under 
a constitutional provision that taxa- 
tion on property shall be ad valorem 
only, the legislature cannot authorize 
a municipality to levy a specified sum 
on each horse, etc., in the city, but 
the tax must vary with the value of 
the animal. Livingston v. Albany, 41 


Ga, 21 
41. Vance v. Pleasanton, (Tex, 
Civ. A.) 261 SW 457, 459. _ 
“Nor can the injured property 


owner be cut off by statute from 
showing, in such suit, that the tax- 
able value of his property has not 
been ascertained by the authority or 
in the manner provided by law, be- 
cause this right also is vouchsafed 
to him in the Constitution, in section 
1 of article 8, which provides that the 
taxable value of property ‘shall be 
ascertained as may be provided by 
law.’ It was in obedience to this 
provision that the Legislature pro- 
vided the present method, embraced 
in title 22, of the Revised Statutes, 
for ascertaining the taxable values of 
property, and the constitutional guar- 
anty follows the method thus pre- 
scribed. It is the duty of the con- 
stituted authorities to pursue that 
method in ascertaining the taxable 
value of property, and the owner may 
invoke these statutory provisions to 
defeat a suit to force him to pay 
taxes not ascertained as thus pro- 
vided, notwithstanding a subsequent 
statute which would deny him such 


defense.” Vance v. Pleasanton, su- 
pra. 
42. See infra § 4279. 
43. See infra §§ 43827-4336. 
ieee Braun. “v..” ‘Chicago, 110) ) 01: 
45. Braun y. Chicago, supra. 
46. Graham v. West Tampa, 71 


Fla. 605; 71-S 926. 
47. See Taxation [37 Cyc 728]. 
48. Youngerman, v. Murphy, 107 
Iowa 686, 76 NW 648, 


49. Powers v. Richmond, 122 Va. 


328, 94 SE 803. 


For later cases, developments and changes in thelaw see cumulative Annotations, same-title, page and note number, © 


§§ 4275-4277} 


applicable, it is of course complied with where the 
tax and the object to which it is to be applied are 
stated with precision.°° 
_ Provisions requiring delegation. While constitu- 
tional provisions which require the legislature to au- 
thorize municipal corporations to assess and impose 
taxes for municipal purposes,>' or which declare 
that the legislature itself shall not impose taxes 
on municipal corporations, or the inhabitants or 
property thereof, for municipal purposes,°? may be 
mandatory, nevertheless the legislature may, without 
violating such a constitutional provision, enact a 
law providing for the appointment of state officers 
to supervise the action of the taxing officers of a 
city,°* or for the setting apart annually for a cer- 
tain purpose a certain proportion of the taxes im- 
posed and collected by a eity,>* or legislate with 
reference-.to matters in which the state has a sover- 
eign interest, even though a city tax may be 
involved.®> 
[§ 4276] cc. Taxation within District.°° The leg- 
islature may provide for the combination of two 
or more municipalities into one taxing district®? 
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and delegate to the governing. board of the district 
power to tax for a particular purpose,°® where such 
board is elected by the inhabitants of the political 
divisions of the district,5® but it has no power to 
provide for the taxation of a district less in area 
than a municipality for benefits aceruing generally 
to the municipality.°° Consolidation acts and 
amendments providing for the consolidation of a 
city and the outlying territory, in so far as they 
provide for separate taxing districts to equalize 
the burdens of the old and new parts of the city,® 
have been held to be a valid exercise of the legis- 
lative power.®? 

[§ 4277] dd. Delegation to Officers, Boards, or 
Individuals.** The legislature ordinarily has no 
power to authorize persons not corporate officers 
to levy a tax,either directly or indirectly, without 
the consent of those to be affected thereby, or the 


municipal authorities,°* and ‘‘corporate officers,’’ 


within the meaning of a constitutional provision so 
restricting the power, refers exclusively to the leg- 
islative branch of the city government,®® and to 
the members thereof when they. are functioning as 


50. Peo. v. Mahaney, 13 Mich. 481. 

51. Graham v. West Tampa, _71 
Fila, 605, 71 S.926. 

52. Ill—Heffner v 
Counties, 193 Ill. 439, 
LRA 353. 

Ky.—Campbell County v. Newport, 
AG TOV 1b, SLISAE SM Le RAM OA ie 

Mo.—State v. Mason, 153 Mo. 238, 54 
SW 524. 

Nebr.—Metropolitan Utilities Dist. 
v. Omaha, 112 Nebr. 93, 198 NW 858; 
Aachen, ete., F. Ins. Co. v. Omaha, 72 
Nebr: 518;- 101 NW —3;. State. v. 
Wheeler, 33 Nebr. 563, 50 NW 770. 

Wash.—Hindman vy. Boyd, 42 Wash. 
17, 84 P 609. 

[a] County court tax.—A statute 
requiring cities of the first and sec- 
ond class in counties, without their 
consent, to contribute a portion of ex- 
penses of county juvenile courts, un- 
der exclusive control of the county, 
is violative of the constitutional pro- 
vision that the general assembly may 
not impose taxes, but may confer 
that power on proper authorities of 
municipal corporations. Campbell 
County v. Newport, 174 Ky. 712, 193 
S Wet ah Alot D791. 

[b] “he creation of a liability 
that can only be discharged by funds 
raised from taxation constitutes the 
imposition of a tax, within the mean- 
ing of’ such a constitutional. provi- 
sion. Metropolitan Utilities Dist. v. 
Omaha, 112 Nebr. 93, 96, 198 NW 858. 

53. Adams vy. Kuykendall, 83 Miss. 
571, 35 S 830. 

54. Benedict v. New Orleans, 115 
La. 645, 39 S 792. 

55. Gadd v. McGuire, 69 Cal. A. 
3847, 231 P 754; Davock v. Moore, 105 
Mich. 120, 63 NW 424, 28 LRA 783; 
Thurston v. Caldwell, 40 Okl. 206, 137 
P 683; In re Ambler, 11 Okl. Cr. 449, 
148 P 1061; Salt Lake County v. Salt 
Lake City, 42 Utah 548, 134 P 560. 

[a] A statute creating a board of 
health for a city is not in conflict 
with that provision of the constitu- 
tion forbidding the raising of the tax 
for local purposes without the con- 
sent of the city, as the preservation 
of the public health is not a local 
purpose. Davock v. Moore, 105 Mich. 
120, 63 NW 424, 28 LRA 783. 

Officers and boards’ exercising 
power see infra § 4277. 

56. Cross references: f 
Abolition of taxing districts see infra 


Fy peassyy.) C&C; 
62 NE 201, 58 


§ 4280. ‘ s 
Highway districts see Highways § 
491 et seq. 


Taxing districts generally see Taxa- 
tion [37 Cyc 946]... ; 
57. Brown v. Baltimore, R. 


[44 C J.— 80], 


ete, 


Co., 186 Ind. 81, 115 SE 86. | 
etc., R. 


58. Brown v. Baltimore, 
Co., supra. ' 
59. Brown vy. Baltimore, etc., R. 


Co., supra. 
60. Morgan vy. Elizabeth, 44 N. J. 
Hee SBGle a 


{a] Reason for rule.—‘‘The ques- 
tion is therefore presented whether it 
is competent to delegate to the local 
government the right to select the 
area upon which shall be cast the en- 
tire cost of lighting the streets, im- 
proving the public parks, construct- 
ing cross-walks, supporting the police 
and fire departments, and supplying 
the city with water. If such author- 
ity be bestowed upon the city, who 
will determine whether it is fairly 
exercised? The power committed to 
the common council is absolute, and 
if, under it, an area less than the 
whole of the municipal territory may 
be selected for taxation purposes, 
who will challenge its exercise if the 
whole of the enumerated burdens be 
laid upon a single square of the city? 
... In my judgment, this scheme of 
taxation is also in contravention of 
the amended constitution of this 
state, (§ 7, § 12,) which provides that 
property shall be assessed for taxes, 
under general laws, by uniform rules, 
and according to its true valuation. 
The provision permitting the common 
council of Elizabeth to select, within 
the city limits, any area in its discre- 
tion, upon which the taxes for the 
purposes enumerated may be levied, 
is not taxation under general laws or 
by uniform rules. It violates both 
the letter and spirit of the constitu- 
tion, and selects persons and objects 
upon which the public burdens are 
laid by special rules, applicable to. 
one locality, and not by general laws 
uniform in their operation.’ Morgan 
v. Elizabeth, 44 N. J. L. 571, 578, 574. 

61. See statutory provisions. 

62. Chamberlain v. Bridgeport, 88 
Conn. 480, 486, 91 A 380. 

“The Consolidation Act was, we in- 
cline to believe, in its method of 
treatment, a piece of constructive 
legislation; for we have not discov- 
ered an exactly similar treatment of 
this governmental problem in any 
jurisdiction. Its framers have had 
their handiwork either copied or its 
main features adopted in every one 
of the numerous Acts of consolida- 
tion passed by our General Assembly 
since its enactment. These several 
Acts have in many cases adopted the 
language of §§ 4 and 6 of the Bridge- 
port Consolidation Act, or else lim- 
ited the rate of taxation of the dis- 
tricts outlying the limits of the city. 


In every instance called to our atten- 
tion, with a single exception, a dis- 
tinction has been made between the 
land outside the city propér and con- 
stituting the territory outside ths 
city subject to town government, and 
that within the city limits. Agri- 
cultural and waste lands are placed 
upon’ a different basis of taxation 
from land and premises within the 
limits of the city proper. So uni- 
verSal has been this practice that we 
are justified in assuming it to be the 
settled course of Connecticut legisla- 
tion and to represent its fixed legis- 
lative intent. The limitation con- 
tained in § 6 has thus been repeatedly 
enacted in many of the consolidation 
Acts passed since the Bridgeport con- 
solidation. Its meaning has become 
settled, and each enactment was 
made with this meaning in view. It 
would be difficult to find an example 
of legislative language more fre- 
quently used in municipal charters.” 
Chamberlain v. Bridgeport, supra. 

Taxation in consolidated territory 
generally see supra § 126 in 43 GC. J. 

63. Delegation of power of taxa- 
tion to officers and boards generally 
see) Taxation: (P37 Cye, 7251]: 

6&4. Wider v. Hast St. Louis, 55 Ill. 
133; State v. Edwards, 42 Mont. 135, 
111 P 734, 32 LRANS 1078, AnnCas 
1912A 1063; Waterhouse v. Cleveland 
Public Schools, 8 Heisk. (Tenn.) 857; 
Booten v. Pinson, 77 W. Va. 412, 89 
SE 985, LRAI917A 1244, 

65. Cornell v. Peo., 107 Ill. 372; 
Lovingston v. Wider, 53 Ili. 302; Har- 
ward v. St. Clair, etce., Levee, 
Co., 51 Ill. 130; Peo. v. Chicago, 51 Ill. 
58; Peo. v. Salomon, 51 Ill. 37; Peo. v. 
Chicago, 51 Ill. 17, 2 AmR 278; State 
v. Edwards, 42 Mont. 1385, 111 P 734, 
32 LRANS 1078, AnnCasl1912A 1063; 
Booten v. Pinson, 77 W. Va. 412, 89 
SE 985, LRAI1917A 1244, 

[a]. Reason for rule.—‘‘The power 
of taxation is, of all the powers of 
government, the one most liable to 
abuse, even when exercised by the 
direct representatives of the people, 
and if committed to persons who may 
exercise it over others without. ref- 
erence to their consent, the certainty 
of its abuse would be simply a ques- 
tion of time. No person or class of 
persons can be safely entrusted with 
irresponsible power over the property 
of others, and sucha power is essen- 
tially despotic in its nature, and vio- 
lative of all just principles of gov- 
ernment. It matters not that, as in 
the present instance, it is to be pro- 
fessedly exercised for public uses, by 
expending for the public benefit the 
tax collected. If it be a tax, as in 


etc.,, 
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the legislative branch of the government; °* but in 
some instances, where the consent of the taxpayers 
may be implied from a long continued custom,** 
constitutional provisions for the encouragement of 
intellectual improvement ‘‘by all suitable means’’ 
have been construed to permit a delegation of the 
taxing power to municipal boards or departments 
with jurisdiction over such matters;°*° and the tax- 
ing power may be delegated to a board or depart- 
ment appointed by the state independently of con- 
sent ef the taxpayers in the absence of constitu- 
tional restrictions to the contrary,®® or where the 
state has a sovereign interest in matters within the 
The power cannot be 


jurisdiction of the board.” 


the present instance, to which the 
persons who are to pay it have never 
given their consent, and imposed by 
persons acting under no responsibil- 
ity of official position, and clothed 
with no authority, of any kind, by 
those whom they propose to tax, it is, 
to the extent of such tax, misgovern- 
ment of the same character which 
our forefathers thougltt just cause of 
revolution. We are of opinion that 
we do no violence to the language of 
the clause in the constitution we have 
been considering, by holding that it 
was designed to prevent such ill-ad- 
vised legislation as the delegation 
of the taxing power to any person or 
persons other than the ‘corporate au- 
thorities’ of the municipality or dis- 
trict to be.taxed. These authorities 
are elected by the people to be taxed, 
or appointed in some mode to which 
the people have given their assent, 
and to them alone can this power be 
safely delegated.” Harward ‘v. St. 
Clair, ete., Levee, etce., Co., 51 Ill: 130, 
kL 


35. 

[b] City commissioners, appointed 
by the governor provisionally until 
the people had elected their own com- 
missioners under a new commission 
form of government act, are “corpo- 
rate officers” within the terms of the 
constitution. Booten v. Pinson, 77 W. 
Va. 412, 89 SE 985, LRA1917A 1244, 

[ec] Board of park commissioners 
is not a corporate authority within 
the meaning of the constitutional re- 
striction, and a statute giving 
power to tax is unconstitutional. 
State v. Edwards, 42 Mont. 135, 111 
- de 32 LRANS 1078, AnnCas1912A 

063. 

66. Waterhouse v.. Cleveland Pub- 
lic Schools, 8 Heisk. (Tenn.) 857 (the 
power cannot be delegated to a sepa- 
rate corporation to consist of the 
mayor and aldermen of the city con- 
stituted as a board, etc., ex officio). 

67. _Marion v. Forrest, 168 Ind. 94, 
97, 78 NE 187. 

“Tt may, with propriety, be said 
that a law providing for the organ- 
ization and maintenance of public li- 
braries is a part of the educational 
system of the State, and that boards 
organized under the provisions of 
said act exercise the whole power of 
the municipality in respect to. public 
libraries. It is to be remembered 


that the trustees of a school city are: 


appointed in the same manner as are 
trustees of library boards appointed 
under the provisions of said act, and 
no objection could be urged against 
the authority of a library board so 
appointed to levy taxes, pursuant to 
legislative authority, which might not 
be urged with equal force against the 
levy of taxes by school boards. Our 
statutes contain many provisions au- 
thorizing school boards to levy taxes 
for certain purposes, some of which 
have been upon the statute books for 
nearly a half century. 
has been raised concerning their va- 
lidity, aside from the question as to 
the power to tax for tuition purposes, 
but, on the contrary, the validity of 
such statutes has been recognized by 
this court and acquiesced in by the 
people of the State. Robinson v. 


it! 


No question | 
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ration." 


taxpayers.’® 


Schenck, 102 Ind. 307, 
Shepardson y. Gillette, 133 Ind. 125, 
31 NE 788. As against a mere impli- 
cation that the power to tax cannot 
be delegated except to the representa- 
tives of the municipal authority, we 
are not prepared to say that the pro- 
vision of § 1, article 8, ... concern- 
ing the encouragement of intellectual 
improvement ‘by all suitable means,’ 
does not so far make the legislature 
the master of its own discretion in 
that respect as to authorize the dele- 
gation of such authority to a depart- 
ment within the municipality which 
is invested with all the power con- 
cerning the particular subject-matter 
that the law permits to be exercised,” 
Marion vy. Forrest, supra. | 

68. Marion v. Forrest, supra. 

{a] Library board. — Marion 
Forrest, 168 Ind. 94, 78 NE 187. 

69. Wulf v. Kansas City, 77 Kan. 
358, 94 P 207. 

[a] Park commissioners. — The 
levy by park commissioners of one- 
half mill on the dollar for general 
park purposes is a valid exercise of 
the power given by the statute au- 
thorizing the appointment of park 
commissioners to devise and superin- 
tend parks. Wulf v. Kansas City, 77 
Kan. 358, 94 P 207. 


1 NE 698; 


vs 


70. See supra 4276. 

71. Taylor v mith, 50 N. J.'L. 
101, 11 A-321: 

72. Construction of statutes gen- 


bine i see Statutes [36 Cyc 1102 et 
seq]. 
73. Ala.—Southern R. Co. v. Chero- 
kee County, 144 Ala. 579, 42 S 66. 
Cal.—East Bay Municipal Utility 
Dist. v. Garrison, 191 Cal, 680, 218 P 


43. 
Colo.—Keese v. Denver, 10 Colo. 
112,15 P 8265. ; 
Fla.—Ex p. Sims, 40 Fla. 432, 25 S 
280; Moseley v. Tift, 4 Fla. 402. 
Ga.—Savannah v. Hartridge, 8 Ga. 


Tll.— Peo, v. Louisville, ete., R. Co., 
307 Ill. 178, 1388 NE 656; Peo. v. Mc- 
Elroy, 248 Ill. 574, 94 NE 81; Mee v. 
Paddock, 88 Ill. 494. 
ae Ro Oee A v. Davenport, 14 Iowa 


Kan.—Leavenworth v. Norton, 1 
Kan. 482. 

Ky.—Metropolitan LL. Ins, Co. v. 
Darenkamp, 66 SW 1125, 28 KyL 2249. 

La.—New Iberia v. Migues, 32 La. 
Ann. 9238. 

Me.—Bussey v. Gilmore, 3 Me. 191. 

Mont.—Glendive First Nat. Bank vy. 
Sorenson, 65 Mont. 1, 210 P 900. 

Nebr.—Aachen, ete., F. Ins. Co. v. 
Omaha, 72 Nebr. 518, 101 NW °3; 
Wheeler v. Plattsmouth, 7 Nebr. 270; 
Sioux City, etc., R. Co. v. Washington 
County, 3.Nebr. 30. 

N. H.—Crowell v. Hopkinton, 45, 
INOS 8e 

N. Y.—Appleton v. New York, 82 
Misc, 258, 144 NYS 138 [rev on other 
grounds 163 App. Div. 680, 148 NYS 
870 (aff 219 N. Y. 150, 114 NE 73)]. 

N. C.—Edgerton v. Goldsboro Water 
aa 126 N. C. 98, 35 SE 248, 48 LRA 

Okl.—In ‘re Unger, 22 ‘Okl. 755, 1 
Okl. Cr. 222, 98 P 999, 182 AmSR 670. 

Or.—Corbett v. Portland, 31 Or. 


§§ 4277-4978 


delegated to a private individual or private corpo- 


[§ 4278] (b) Construction and Operation of Stat- 
utes’?—aa. In General. 
municipal corporations authority to impose taxes 
must be strictly construed.’* It is presumed that the 
legislature in granting the power has clearly indi- 
cated its intention,’* and doubts or ambiguities aris- 
ing from the terms used by the legislature must. be 
resolved against the municipality and in favor of the 
However, the courts must not defeat 
the legislative intent by turning the language used 
from its natural and obvious meaning,’® nor are 
powers expressly granted or necessarily implied to 


Statutes conferring upon 


407, 48 P 428. 

Tenn.—Southern R. Co. v. Hamblen 
County, 115 Tenn, 526, 92 SW 238; 
eather v. Cookeville, 6 Tenn.. Civ. A. 


Tex.—Morris v. Cummings, 91 Tex. 
618, 45 SW 383. ; 

Va.—Richmond v. Berry, 122 Va. 
196, 95 SEH 1050; Richmond v. Drewry- 
Hughes Co., 122 Va. 178, 90 SE 635, 
94 SE 989. 


poms Hie ee v. Charlton, 27 Wis. 
[a] Statutes construed to render 


particular tax invalid.—Peo. v. Louis- 
ville, etc., R. Co., 307. Ill. 173, 138 NE 
656; Peo, v. McElroy, 248 Ill. 574, 94 
NE 81; Appleton v. New York, 82 
Misc. 258, 144 NYS 138 [rev on other 
grounds 163 App. Div. 680, 148 NYS 
870 (aff 219 N. Y. 150, 114 NE 73) ]; 
barley v. Cookeville, 6 Tenn. Civ. A. 


(cs 

74 Southern R, Co. v. Cherokee 
County, 144 Ala. 579, 42 S 66; State 
v. Brewer, 64 Ala. 287; Baldwin v. 


Montgomery, 53 Ala, 437; Alton vy. 
Aetna Ins. Co., 82 Ill. 45; Highway 
Comrs. v. Newell, 80 Ill. 587; New 


Iberia v. Migues, 32 La. Ann. $23; 
Crowell v. Hopkinton, 45 N. H. 9. 
75. Ga—Savannah y. Hartridge, 8 


Ga. 23; State Bank v. Savannah, Dudl. — 


130. 

Iil.— Condon v. Forest Park, 278 Ill. 
218, 115 NE 825, LRA1917E 314; Chi- 
cago v. Ross, 257 Ill. 76, 100 NE 159, 
43 LRANS 205; Chicago v. M. & M. 
Hotel Co., 248 Ill. 264, 98 NE 753; 
English v. Peo., 96 Ill. 566. 

LOSE PTO v. Davenport, 14 Iowa 


Ky.—Metropolitan L. Ins. Co. v. 
Darenkamp, 66 SW 1125, 23 KyL 2249. 
N. C.—Edgerton v. Goldsboro Water 
nae 126 N.C. 93,°35 SE 243, 48 LRA 


Okl.—In re Unger, 22 Okl. 755, 98 
P 999, 182 AmSR 670. 

Or.—Portland v. Portland R., etc., 
Co., 80 Or. 271, 156 P 1058; Stevens v, 
Taylor, 79 Or, 424, 154 P 895; Corbett 
v. Portland, 31 Or. 407, 48 P 428. 

Tenn.—Randolph v. Metcalf, 6 
Coldw. 400; Walker yv. Cookeville, 6 
Bieta at A, 74. 

ex.—Morris v. Cummings, 91 Tex. 
618, 45 SW 383. 5 ‘ 


a v. Charlton, 27 Wis. 
[al] Vagueness of exception.—Un- 


der a town charter providing that the 
common council might levy and col- 
lect taxes not to exceed one half of 
one. per cent, except as otherwise 
provided in the act, upon all real and 
personal .property, an amendment by 
the common council “to levy, assess 
and collect taxes not to exceed (1) per 
cent, except as otherwise provided 
and ect,” was so indefinite as to be 
unenforceable without inserting after 
the words “except as otherwise pro- 
vided” the clause “in this charter,” 
and further excluding the word and 
abbreviation “and ect,” and hence was 
too vague and doubtful to authorize a 
PoP te Lecsgptiviae the original 
charter limitation, Stevens v. T 
79, Or. 424, 184 P 895 BYE OR 
. onn.—Chamberlain v. Bri - 
port, 88 Conn. 480, 91 A 380. eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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be defeated or impaired by a strict construction,”’ 
and if a statute is capable of a reasonable construc- 
tion upholding its constitutionality, such a construe- 
tion will be favored over one having a different re- 
sult.78 Taxation statutes relating to the same sub- 
ject matter should be construed together ;"® and in 
order to ascertain the intention of the legislature in 
the amendment of a statute, the course of legisla- 
‘tion on the subject®® and conditions created under 
the former statutory provisions®+ may be considered. 
General or limited grant. The enumeration of 
particular objects and purposes of taxation is 
deemed to be an exclusion of all others not enu- 
merated,®? but an authority to vote taxes for certain 
specified purposes and other necessary charges is 
not an enumeration within the meaning of this 
rule.88 If a general power of taxation is granted, 
the city has all the power that the legislature itself 
possesses in respect of the imposition of a munici- 
pal tax;8* but where general taxation alone is au- 
thorized, the sum required may not be raised by 
special taxation,®> nor will a grant of power to im- 
pose a special tax confer authority to accomplish 
the same purpose by a general tax.*® : 
Mandatory provisions. Provisions in a statute 
designed for the protection of the taxpayer are 
mandatory.** 
Retroactive operation. Statutes authorizing mu- 
nicipal corporations to impose taxes do not have 
Md.—FEtvattsville ov. Chesapeake, 


ete., Tel. Co., 131 Md. 589, 103 A 133, 83. 
Utah.—Salt Lake City v. Salt Lake'} Pick. 


County, 115 Tenn. 526, 92 SW 238. 


Willard v. Newburyport, 12 


a retroactive operation,®® except where it is so pro- 
vided in express terms.®® 

[§ 4279] bb. General Laws and Special Charters 
or Statutes.°? The charter or act of incorporation 
is ordinarily the source and measure of the taxing 
power of the municipality;°! but the taxing power 
may be exercised under general statutes independ- 
ently of the charter, in the absence of controlling 
provisions therein to the contrary, especially 
where the general law is by its terms applicable to 
cities operating under special charters,®? or where 
the charter provisions are not self-executing and 
the city authorities have not acted thereon.?+ Un- 
der a grant of powers incident to corporations of 
like character under the general laws of the state, 


/ a municipality has all the powers of taxation 


granted to municipalities generally under the gen- 
eral laws.°®> In the case of a conflict between stat- 
utes covering the same subject matter, a special 
statute will prevail over a general law otherwise 
applicable. 

General tax laws applicable to state and county 
taxation apply to municipalities only so far as, by 
the provisions of the laws imposing and regulat- 
ing municipal taxation, they are either expressly 
or impliedly adopted.®7 In the absence of such 
adoption, a general law intended for other govern- 
mental units is not applicable to municipal \taxa- 


ley Tel. Co. v. Louisville, 123 Ky. 193 
94 SW 17, 29 KyL 631, 682.» ye} 


County, 60 Utah 423, 209 P 207. 

BNdere enn v. Charlton, 27 Wis. 
522. 

Can.—Point Grey v. Shannon, 63 
Can. S. C. 557,.66 DomLR 160. 

fa] “All municipal taxes.”—The 
expression “all municipal taxes,” 
within Code Pub. Civ. L. art 81 § 1, 
providing how taxes shall be levied, 
is not limited to Baltimore City. 
Hyattsville v. Chesapeake, etc., Tel. 
Co., 131 Md. 589, 103 A 133. i 

77. Peo. v. Turnbull, 184 Ill. A. 
151; Kyle v. Malin, 8 Ind. 34; Pen- 
rose vy. Ventnor City, 80 N. J. L. 547, 
77 A 1061. 

[a] “Authorized by law.’’— The 
phrase “authorized by law,’ as used 
in a city charter, relating to power 
given to a common council to raise 
by taxation money for the contingent 
expenses of the city and for all other 
objects and purposes authorized by 
law, does not necessarily mean_ex- 
pressly authorized by statute. Pen- 
rose v. Ventnor City, 80 N. J. L. 547, 
At Aq OGL, 

7g. Portland v; Portland R., etc., 
Co., 80 Or. 271, 156 P 1058. 

79. Bareham vy. Rochester, 128 
Misc. 642, 220 NYS 66; State v. Bading, 
156 Wis. 140,145 NW. 758. 

g0. Union Pac. R. Co. v. Heuer, 97 
Nebr. 436, 150 NW 259; Pleasant 
Grove City v. Holman, 59 Utah 242, 
202. P 1096. 

Bl. See cases supra note 80. 

s2. Ala.—Baldwin vy. Montgomery, 
3 Ala. 437. 

2 Ga.—Savannah v. Hartridge, 8 Ga. 


3. i 
: Tll.—Peo. v. Cook County, 221 Ill. 
493, 77 NE 914; Primm vy. Belleville, 
59 a1). 142, 
“"ta.—State v. New Orleans, 119 La. 
624, 44 S 321; Plaquemine v. Roth, 29 
La. Ann. 261. . 
Mo.—St, Louis v. Laughlin, 49 Mo. 
ae H.—Concord v. Boscawen, 17 N. 
465. 
ae J.—Newark v. State Bd. of Tax- 
ation, 67 N. J. L. 246, 51 A 67. 
Oh.—Jonas v. Cincinnati, 18 Oh. 


ay C.—Charleston v. Condy, 38S. ©. 


. 254. 
i Tenn.—Southern R. Co. v. Hamblen 


(Mass.) 227; 
Burlington, 27 Vt. 7 

Tax for special purposes see infra 
§§ 4306-4316. 

84. Woodall v. Lynchburg, 100 Va. 
318, 40 SE 915; Newport News, etc., 
R., ete., Co. v. Newport News, 100 Va. 
157, 40 SE 645. 

85. See supra § 4272. 

86. Webster v. Peo., 98 Ill. 343. 

Local assessments see supra §§ 
2806-3596. 

87. Louisiana Western R. Co, v. 
Duson, 146 La. 190, 83 S 455, 

88. Cal.—East Bay Municipal Util- 
ity Dist. v. Garrison, 191 Cal. 680, 
218'P 43. 

Ky.—Ohio Valley Tel. Co. v. Louis- 
guts, 123 Ky. 193, 94 SW 17, 29 KyL 
631, ; 4 
La.—Municipality No. 3 v. Michoud, 
6 La. Ann, 605. 

Miss.—Adams _ v. 
Miss. 881, 27 S 990. 

Wash.—Silverstone v. Norton, 50 
Wasn. 531, 97 P 663. 

[a] Annual taxes.—No power to 
impose taxes for past years is con- 
ferred by a statute authorizing the 
mayor and aldermen to levy annual 
municipal taxes. Adams vy. Green- 
ville, 77 Miss. 881,.27 S990. 

[b] Collection by county treas- 
urer.—A statute requires that after 
its passage the taxes of cities of the 
first class shall be collected by the 
county treasurer. Another section 
declares that all delinquent taxes not 
levied as provided by the act shall 
be collected as provided by the city 
charters. Such act was prospective 
only, and a tax deed executed after 
the passage of the act for city taxes 
not levied thereunder was properly 
executed by the city treasurer. Sil- 
pene cone v. Norton, 50 Wash. 531, 97 
P 663. 

[c] Franchise tax.—Act Noy. 11, 
1892, providing that every telephone 


Mike Sicklen v. 


Greenville, 77 


|company shall, in addition to other 


taxes, annually pay a tax on its fran- 
chise to a city where its franchise 
may be exercised, not indicating that 
it was intended to be retrospective, 
does not authorize such tax by a city 
for the fiscal year of such city com- 
mencing September 1, 1892, as of 
which date all property was assessed 
for municipal purposes. Ohio Val- 


Fairfield v. Peo., 94 Ill, 244; 
Cowgill v. Long, 15 Tll, 202. 
Retroactive assessment of omitted 


| property see infra § 4406. 


90. Cross references: 

Implied amendment or repeal of spe- 
cial law by general law see infra 
§ 4281. 

Laws applicable to assessment see 
infra §§ 2822-2828. 

91. La.—Farmerville v. Mathews, 
120 La. 102, 44 S 999: New Iberia v. 
Migues, 32 La. Ann. 923. 

Mo.—St. Louis v. Russell, 9 Mo. 
507. ¢ 

N. C.—Cobb vy. Elizabeth City, 75 N. 
anne Weinstein v. Newbern, 71 N. @ 
pr ew v. Cincinnati, 18_.Oh. 

Tex.—State v. Hoff, (Civ. A.) 29 
ae ee oe 387, $1 SWw 290), 

: a.—Probasco v. Moundsvi 

11 W. Va. 501. Mess 
[a] Power to pass rules and ordi- 

nances.—A provision in a town char- 

ter conferring power to “pass such 
rules and ordinances as may be nec- 
essary ... for the levying of taxes” 
confers a right to levy taxes. State 

v. Hoff, (Tex. Civ. A.). 29 SW. 672: 
92. Rodman-Heath Cotton Mills v. 

Waxhaw, 130 N. C. 298,.41 SE 488. 
98. Thatcher v. Chicago, etc, R. 

Co., 120 Ill, 560, 11 NE 853; Spring 

v. Olney Collector, 78 Ill. 101 
94. Keyes v. San Francisco, 177 

a dey ate ee ; 

4 enoir Drug Co. v. Lenoir 

N.C. 571, 76 SH 840, rae 

ibaux Impr. Co. v. Breiten- 
feldt, 67 Mont. 206, 215 P 222- Peo) 

Woodbury, 133 App. Div, 5038, 117 

NYS 676 [aff 201 N. Y. 532 mem, 94 

NE 1098 mem]; Bodine v. Oklahoma 

City, 79 Okl. 106, 187 P 209; Collins- 

ville v. Ward, 64 Okl. 30, 165 P 1145- 

Salt ‘Lake City v. Salt Lake County, 

60 Utah 428, 209 P 207. | 
97. American Transp. Co. v. Buf- 

falo, 20 N. Y. 388 note; Troy v. Mu- 

tual Bank, 20 N. Y. 387. 

Application of state and county tax 
laws to: y 
Beery of funds see infra §§ 4543— 
Levy and assessment see infra § 4370. 
Persons and property taxable see in- 

fra § 4318. 
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- tion.*§ 

|§ 4280] b. Change, Repeal, or Forfeiture of 
Power—(i) In General. The power of municipal 
corporations to levy taxes, except so far as vested 
rights are concerned,®® may be enlarged, abridged, 
or entirely withdrawn,! or taxing districts may be 
abolished,” at the pleasure of the legislature. The 
law, however, remains unchanged to the extent that 
a repealing statute reénacts the provisions of the 
earlier law,? and in the change from one scheme 
of taxation to another the two laws must be read 
together, and omissions in the later law supplied 
by provisions in the earlier law whenever neces- 
sary for the support of a complete taxation sys- 
tem.> The legislature can take away the taxing 
power even after the tax has been legally assessed,° 
or a vote authorizing a levy has been taken; it 
may authorize a city to alter its method of raising 
funds for an improvement from a special tax on 
the property benefited to a general tax on all the 
taxable property of the city,’ even though the 
change is not made until after completion of the 
improvement;® cr it may authorize a municipality 
to divert funds raised for a specified purpose to 

98. Paepcke Leicht Lumber Co. v. 


Vantrompt, 137 La. 743, 69 S 159; 
Peo. v. Willis, 133 N. Y. 383, 31 NE 


MUNICIPAL CORPORATIONS 


“Tt is also true, since the power to 
levy the sixty cents came from the 
Legislature, that the Legislature had 


Po A le 


T§§ 4279-4281 


other municipal purposes;!° but it cannot release 
the payment of taxes already levied.*? 

Forfeiture of power. Where power has been dele- 
gated, mere nonuser by the municipality of its 
power to tax certain property, no matter for how 
long continued, cannot be construed as a forfeiture 
of the power.12, Where powers to tax are conferred 
by several distinct statutes, the exhaustion of the 
power under one statute will not affect powers ex- 
isting under other statutes.1? On the dissolution 
of a municipal corporation the taxing power re- 
verts to the state,14+ and is to be exercised there- 
after by the state.1® 

[§ 4281] (2) Presumption or Implication.*® 
Withdrawal or alteration of the power of taxation 
will not be presumed in the absence of a clear 
expression of the legislative intent.17 In the case 
of a conflict between general statutes covering the 
same subject matter and to the extent of the’ con- 
flict, the later statute is held to supersede an earlier 
in the absence of any provision therein to the con- 
trary.1® While the passing of a general law will 
not modify or impair former special laws authoriz- 
ing the collection of taxes in the absence of a clear 
Franklin, 185 N, C._158, 116 SE 419. 


11. Dubuque v. Illinois Cent. R. 
Co., 39 Towa 56. 


225. 

99. Rights of municipal creditors 
to levy and collection of taxes see 
Constitutional Law § 636. 

1. U. S.—Williamson v. New Jer- 
sey, 130 U. S. 189, 9 SCt 453, 32 L. ed. 
915; U. S. v. New Orleans, 103 U.S. 
358, 26 L. ed. 395; Wadsworth v. Hau 
Claire County; 102 U. S. 534, 26 L. ed. 
221: Meriwether v. Garrett, 102 U. S. 
472, 26 L. ed. 197; U. S. v.i:\Key West, 
78 Fed. 88, 28 CCA 663. 

Cal.—Peo. v. Burr, 13 Cal. 343. 


Fla.—Basnett v. Jacksonville, 19 
Fla. 664. 

Ga.—Du Bignon v. Brunswick, 106 
Ga.» 817; 32° SE) 102. 

Tll:—Peo, v.. Chicago, 51° Tlls.17, 2 
AmR 278. 


Ky.—Covington, ete., R. Co, v. Ken- 
ton County Ct., 12 B. Mon. 144. 

La.—Bossier Police Jury v. Shreve- 
port, 5 La, Ann. 661. 

Me.—Augusta v. North, 57 Me. 392, 
2 AmR 55. 


Miss.—Adams v. Kuykendall, 83 
Miss. 571, 35 S 830. 
Mo.—State v. Weinrich, 291 Mo. 


461, 236 SW 872; St. Louis v. Shields, 
52 Mo. 351; St. Louis v. Allen, 13 Mo. 
400; State v. St. Louis, etc., R. Co., 9 
Mo, A. 532. 


Mont.—Thomas' v. Missoula, 170 
Mont. 478, 226 P 213. 

Nebr.—Sinclair v. Lincoln, 101 
Nebr. 163, 162 NW 488, LRA1917H 
842. 


N. J.—Mohmking v. Bowes, 65 N. J. 
L. 469, 47-A 507. 

N. Y.—Peo. v. Purdy, 152 App. Div. 
175, 186 NYS 667 [aff 207 N.Y. 695 
mem, 101 NE 1116 mem). 

N. C.—Lilly v. Taylor, 88 N. C. 489; 
Wallace v. Sharon Tp., 84 N. C. 164. 

N. Di—Pickton v. Fargo, 10 N. D. 
469, 88 NW 90. 

Oh.—Alexander v. Spencer, 13 Oh. 
Gir. Ct. N.S. 475, 32) ‘Oh: Cir. Ct. 306 
{aff 83 Oh. St. 492 mem, 94 NE 1115 
mem]. 

Pa.—Philadelphia v. Fox, 64 Pa. 
169; Com, v. Allegheny County, 40 Pa. 


348. 

- Tex.—Blessing v. Galveston, 42 
Tex. 641. 

Vt.—Atkins v. Randolph, 31. Vt. 
226. 

Va.— Lynchburg v. Lynchburg 


Tract., etc, Co.,.124 Va. 130, 97. SE 
780; Richmond vy. Richmond, etce., R. 
Co., 21 Gratt. (62 Va.) 604. 

Wash.—State v. Carson, 6 Wash. 
250. 33 P 428. 


the power to cut down that power 
and restrict the council to a levy 
less than sixty cents. Whatever 
rights, if any, accrued, accrued sub- 
ject to the power of the Legislature 
to amend the law. The fact that the 
city incurred a lawful indebtedness 
under one levy could not estop the 
Legislature to exercise its constitu- 
tional power to reduce the levy. The 
debt was incurred with full knowl- 
edge of the fact that the Legislature 
could make the change and, in fact, 
the possibility of sucha change was 
an incident of the contract since the 
applicable law became a part of it.’ 
State v. Weinrich, 291 Mo, 461, 471, 
236 SW 872. 

2. Whitney v. Stow, 111 Mass. 368; 
Weymouth, ete., Fire Dist. v. Norfolk 
County, 108 Mass. 142; Blackstone v. 
Taft, 4 Gray (Mass.) 250. 

Taxing districts generally see su- 
pra § 4276. 

3. Haspel v. O’Brien, 218 Pa. 146, 
67 A 123,.11 AnnCas 470. 

4 See supra 8 4278. 

5. Bareham v. Rochester, 128 Misc. 
642, 646, 220 NYS 66. 

“In the succession of a new form 
of rules for taxation, and the gradua- 
tion of the old system into the new, 
adequate and practical allowance 
must be made for these difficulties of 
change and adjustment that experi- 
ence teaches are sure to arise in such 
cases, and which must be surmounted 
in order that a proper administration 
of the public affairs shall not fail or 
falter, and in such connection pre- 
sumption and intendment in favor of 
legal and appropriate provision there- 


for must be indulged in by the 
courts.” Bareham y. Rochester, su- 
pra. 

6. State v. St. Louis, ete., R. Co., 9 
Mo. A. 532; Pickton v. Fargo, 10 N. 
D. 469, 88 NW 90. 

7. Covington, ete., R. Co. v. Ken- 
i County Ct. 12 B. Mon. (Ky.) 

8 Alexander v. Spencer, 13 Oh. 


Cir. Ct. .N.S.%47b; 32. Oh. Cir. Ct:"s0¢ 
[aff 88 Oh. St. 492 mem, 94 NE 1115 
mem]. 

9. Alexander v. Spencer, supra. 

10. Cabe v. Franklin, 185 N. C. 158, 
116 SE 419. 

{a] Constitutional inhibition 
against a state’s authorization of the 
diversion of funds raised by state 
taxation does not apply to the diver- 


sion of municipal tax funds. Cabe v.!.206, 215 


12. Wells v. Savannah, 107 Ga. 1, 
32 SE 669; Lake Charles v. Calcasieu 
Parish Police Jury, 50 La, Ann. 346, 
23 S 376. 

a Coulson v, Harris, 43 Miss. 

14. Meriwether v. Garrett, 102 U. 
S. 472, 26 L. ed. 197. 

Collection of taxes previously 
levied see supra text and note 11. 

: ane ete v. Kennerly, 83 Ala. 608, 


‘16. Lien of taxes see infra § 4434. 
17. Fla—Doggett v. Walter; 15 
Fla. 355. f 
Ill.—Peo, v. Mottinger, 215 Tll. 256, 


74 NE 150; Peo. v. Knopf, 186 Ill. 4 
57_ NE 1059. ¥ iss 
Kan.—Atchison, ete, R. Co, ~v. 
Hutchinson, 96 Kan. 202, 150 P 534. 
Ky.— Kentucky Heating Co. v. 
Louisville, 174 Ky. 142; 192 SW 4. 
La.—New Orleans v. Hart, 14 La. 
pe ae 
Md.—In re Tax Sale of Lo 
42 Ma. 196. tite 
-. ¥.—Peo. v. Long Isl y 
N.Y 20. Bone Cithaeet oie 
. C.—State v. Beaufort, 39 S. 
47 SE 355, fan ceroetas 
Va.—Orange, etc., R. Co. v. Alex- 
epee he Le eg (58 Va.) 176. 
ash.—State v. Carson, 
250, Ep P 428 6 Wash. 
a tatutes affect Ow 
mode of taxation.—A partis an 
ing to cities a power to tax is not 
repealed by a section in a later stat- 
ute which provides in terms that “all 
acts and parts of acts heretofore 
passed relating to assessment. and 
taxation are hereby repealed,’ where 
the later act made no reference what- 
ever to the power to tax but merely 
regulated the mode of taxation, Dog- 
gi eS he oe Fla. 355, 
Jibaux Impr. Co. v. iten- 
eee Cee au 215 P LP es | 
a asis of assessment.—Wher 
by Rev. Codes (1921) § 5194, it mas 
declared that, within prescribed lim- 
its, city and town taxes should be 
;computed on the full assessed value 
of property, and by L. (1919) e 51 
that thereafter all taxes should be 
computed on the percentage of as- 
sessed value as indicated by the scale 
‘in § 2000, such sections being in irre- 
concilable conflict, c 51, being the 
later enactment, must prevail to the 
extent of the repugnancy. Wibaux 
‘Impr Pe. vogr onentelat, 67 Mont. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number 
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legislative intent that it shall so operate,!® a change 
in the law takes place, to the extent intended by 
the legislature, where such intent clearly appears.”° 
Where the clear general intent of the legislature 
is to establish a uniform system by providing for 
a new scheme of taxation, the presumption is that 
the scheme of taxation provided by the local acts 
A statute authorizing 
a municipality to impose a tax and giving taxpayers | 
a right to vote is not affected, so far as the tax is 
concerned, by a subsequent constitutional limita- 
tion or anfiulment of the right to vote.?? 

[§ 4282] 2. Limitations on Power To Tax—a. Con- 
stitutional Restrictions in General.?* 
of taxation possessed and exercised by municipal 
corporations is merely a delegated power,‘ it fol- 
lows that limitations set on the taxing power of the 
state by either the federal or the state constitu- 
tion”> will usually apply also to municipal taxation.”¢ 
Where, however, the constitutional provision is evi- 


is intended to be repealed.*1 


19. Birmingham vy. Southern Ex- 
press,«Co.,, 164 .Ala.,.529,...51.:S. 159; 
Tampa v. Prince, 63 Fla. 387, 58 S 
542; Fuller vy. Heath, 89 Ill. 296; Val- 
liant v. Mills, 28 Okl. 811, 116 P 190. 

[a] School tax.—The adoption of 
a general incorporation law relating 
to cities, and the passage of a gen- 
eral school law, do not modify or im- 
pair any former special laws author- 
izing a city as a public agency to 
levy and collect taxes for school pur- 
poses. Fuller v. Heath, 89 Ill. 296. 

[b] .Express companies tax. —A 
statute authorizing municipalities to 
levy an annual tax on express com- 
panies, based on and graded by the 
population as fixed by the census, 
first passed in 1893, is not repealed 
by the Municipal Code Act, adopted 
later, which authorizes municipalities 
to license any trade or business. Bir- 
mingham vy. Southern Express Co., 
164 Ala.-529, 51 S159. 

Special and general laws construed 
see supra § 4279. 

20. Sterling v. St. Marys, 137 Ga. 
177, 73 SE 374; Beale v. Pankey, 107 
Va. 215, 57 SE 661, 12 AnnCas 1134; 
State v. Whitman County Super. Ct., 
92 Wash. 360, 159 P 383. 

21. Monaghan vy. Lewis, (Del.) 59 
A 948; Davison v. Brie, 274 Pa. 523, 
118 A 429; Harrisburg Vv. Harrisburg 
‘Gas. Co., 219 Pa. 76, 67 A 904; Com. 
Vv. Macferron, 152 Pa, 244, 25 ‘A 556, 
19 LRA 

fa] TWlustrations:—(1) A new 
scheme of taxation based on a uni- 
form assessment of all property ac- 
cording to value supplants local acts 
authorizing a discrimination in favor 
of farm lands. Davison v. Erie, 274 
Pa. 523, 527, 118 A 429 (‘‘An examina- 
tion of the Clark Act shows a clear 
purpose to establish a uniform sys- 
tem of taxation in cities of the third 
class. The assessor appointed in- 
cludes all property, noting whether 
improved or otherwise, and fixes a 
valuation, subject to review. The 
city is no longer directed to discrimi- 
nate in favor of farm lands; on the 
contrary, it is directed to make its 
taxation uniform, and is given the 
power to equalize the assessments in 
individual cases, or by wards. It 
may have been the legislative thought 
that where public service was not 
supplied, the valuation would be cor- 
respondingly low, and the landowner 
thus be protected. Whatever the 
purpose, explicit directions are given 
by the act as to the manner of as- 
sessment and levying taxes, which 
are in conflict with the plan ‘thereto- 
fore provided’). (2) Taxation of ag- 
ricultural and unplatted lands gen- 
erally. see infra §§ 4341-4345, 

22. -Moore v. Fayetteville, 80 N. C. 
154) Pay AmR. 75. 

: [a 
contended, however, that the proviso 
conferring the right to. vote and par- 
ticipate in the management of mu- 


Provision construed. —- “It is | 


le 
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porations.?* 


As the power 


is levied.?8 


nicipal affairs, has been superseded 


and annulled by the constitution of } 


1868, and that this political privilege 
is so associated with the liability that 
the repeal of the one is the extin- 
guishment of the other. We do not 
so construe the section. The electoral 
right is conferred on such as may 
constitutionally exercl!se it, but is not 
an inseparable, condition of taxation. 
Persons under age, and women in the 
situation of the plaintiff, may be as- 
sessed and yet they cannot vete. If 
further restrictions are imposed by 
the organic law upon-the electoral 
franchise, reducing it within nar- 
rower bounds or withdrawing it al- 
together, if such be the effect of the 
constitution, from the class to which 
the plaintiff belongs, this does not 
annul the authority to impose the 
tax. There is no such necessary con- 
nection between the liability created 
in the body of the section, and the 
privilege conferred in the attached 
proviso, that the former may not re- 
main’ without the latter.” Moore v. 


Fayetteville, 80 N. C. 154, 156, 30 
AmR 75. 
[b] Voting by nonresidents. — 


| Where a statute gives a city the 


right to levy a certain tax upon resi- 
dents and upon nonresidents who are 
engaged in business within the city, 
and also provides that nonresidents, 
so taxed, shall have the right to vote, 
and subsequently the constitution an- 
nuls the right of nonresidents to vote, 
the power of the city to tax nonresi- 
dents remains unaffected by the con- 
stitutional annulment. Moore v. Fay- 
etteville, 80 N. C. 154, 30: AmR 75. 
23. Constitutionallimitations 
upon: 
Delegation of power by legislature 
see supra § 4275. 
Taxing power Poneralle see Taxation 
137 Cye 727 et seq). 
24. See supra § 4271. 
25. See Taxation [387 Cyc 727 et 


seal. 
26. U. S.—Henderson Bridge Co. v. 
S. 592, 19 SCt 553, 


Henderson, 173 U. 
43 L. ed. 823. 

Ala.—State v. Southern. Ri Co. LL 
Ala. 250, 22-S 589; Elyton, Land .Co. 
Vv. Birmingham, 89° Alas 477,..% S902. 

Ga.—Spann v. Webster County, 64 
Ga. 498. 

La.—New Orleans v. Firemen’s Ins. 
Co.. 41 La. Ann. 1142, 7.S 82. 

Mo.—Lamar Water, etc., Co. v. La- 
mar, 128 Mo, 188, 26 SW 1025, 31, Sw 
756, 32 LRA 157; Arnold v. Hawkins, 
95 Mo. 569. 8 SW 718; State v. ‘Van 
Every, 75 Mo. 530. 


Tex.—Austin vy. Nalle, 85 Tex. 520, 
22 SW 668, 960; Texas Water, etc., 
Co. v; Cleburne, 1 Tex. Civ, A. 580, 


21 SW 393; Muller v, Denison, 1 Tex. 


‘Civ, A. 293, 21 Sw 391 


Wis.—Hebard v. Ashland County, 
55 Wis. 145, 12 NW 437. 

27.. York v. Chicago, gles IRM OLN 
56 Nebr. 572, 76 NW 1065. 


K 
1232, 80 SW 778, 26 KyL 101. 
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dently intended to apply to state taxation only, it 
will not operate as a restriction on municipal cor- 
Constitutional provisions that taxation 
shall be uniform and equal?® apply to municipal, as 
well as to state and county, taxation.?° 
visions found in many of the state constitutions, 
which are applicable to municipal taxes, are that 
property shall be taxed in proportion to its value;*° 
that it shall not be twice taxed for the same pur- 
pose;*+ that the taxes shall be levied and collected 
under general laws,°? and by ordinance;** that all 
property,*+ except such as is exempt,*> shall be taxed 
for payment of debts;*® that no tax levied and col- 
lected for one purpose shall ever be devoted to an- 
other purpose;%” and that every ordinance levying 
a tax shall specify the purpose for whieh such tax 
A limitation on the power to contract 
indebtedness*® is held generally to operate as a re- 
striction on the power to tax to satisfy it,#° although 
there are authorities to the contrary.*! 


Other pro- 


The con- 


28. See Taxation [37 Cyc 729]. 
29. See Taxation [37 Cyc 733]. 
80. Graham v. West Tampa, 71 
Fla, 605, 71 S 926; Merrell v. St. 
Petersburg, 64 Fla. 367, 60 S 349; 
Adams v. Mississippi State Bank, 13 
Miss. 701, 23 S, 395; Stehmeyer Vv. 
Charleston, 53 s Cc 359, 31 SE 322. 
Taxation according to value gen- 


erally see Taxation [387 Cyc 760]. 


31. Peo. -v.. Clark; 296 Ill. 46, 129 
NE 583; State v. Young, 259 Mo. 52, 
167 SW 995. 

[a] Interest on judgment. — The 
double taxation prohibition is not 
violated by two taxes to pay interest 
on judgments, one covering back 
interest, and the other covering cur- 
rent interest. -Peo. v. Clark, 296 Ill. 
46, 129 NE 583. 

[b] Tax for different years.—An 
assessment of city taxes in a city for 
the year 1908, after it had elected to 
operate as a city of the fourth class, 
based on an assessment obtained by 
the mayor from the county collector 
under Rev. St. (1909) § 9347, on 
which defendant’s city taxes for 1907 
had been assessed, is not double tax- 
ation. State v. Young, 259 Mo. 52, 
167 SW 995. 

Double taxation generally see Tax- 
ation [87 Cye 752]. 

82. See supra § 4279. 

83S. Masterson v. Hedley, 
Civ. A.) 265 SW 406. 

; aemae d of ordinance see infra 

34. Property taxable generally see 
infra §§ 4317-4336. : 


(Tex, 


35. See infra 8§ 4327-4336. 
36. Heffner v. Cass, etc., Counties, 
193 Ill. 439, 62 NE 201, 58 LRA 3h3; 


Stehmever v. Charleston, 53 S. C. 259, 
31 SE 322. 

37. Covington Bd. of Education v. 
Covington Public Library, 68 SW 10, 
24 KyL 98, 

Purpose of tax and obligations of 
city connected therewith sce infra § 


4546. 

@8. See infra §§ 4381. 4382. 

39. See supra §§ 4047-4066. 

40. Tll.—Baltimore, etc., R. Co. v. 
Peo., 200 Ill. 541, 66 NE 148; Howell 


Vv. Peoria, 90 Til. "104; Law v. Peo., 87 
Tll, 885; Springfield v. Edwards, 84 
Ill. 626. 
y.—Bardwell v. Harlin, 118 Ky. 

La.—Crowley v. Fulton, 112 La. 
234. 36 S 334. 

Minn.—Johnston y. Becker County, 
27 Minn. 64, 6 NW 411. 

Nebr.—Reinman vy. Covington, etc., 


R. Co.,.7 Nebr, 310. 

Oh.—State v. Medbery, 7 Oh. St. 
'522 [app dism 24 How. (U. 8.) 413, 16 
L. ed. 739). 

Wis.—Hebard v. Ashiand County, 
55 Wis. 145, 12 NW _ 437. 

41. Waycross v. 'Tomberlin, 146 
Ga.” 504,°"9T'* SH’ 560; “Habersham 


County v. Porter Mfg, Co., 103 Ga: 


6138, 30 SE 547. 
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stitutional prohibition against the taking of private 
property for public use without compensation has 
been held not applicable to the power of taxation.*? 

[§ 4283] b. Legislative Restrictions in General. 


The legislature, having authority 
taxing power to municipalities,** 


limitations on the exercise of such power,** and 
restrictions thus imposed by the legislature must be 
In some states the constitution ex- 
pressly requires the legislature to limit the taxing 


observed.*® 


power of municipalities.*® 


[§ 4284] c. Public Purpose*’7—(1) 
The power to levy a tax is subject to the restric- 
tion that it must be for a public as distinguished 
from a private purpose;*® but the validity of a tax 


Operation of debt limitations see 
supra § 4050. 
42. Groff v. Frederick City, 44 Md. 


67. And see Eminent Domain § 14. 
43. See supra § 4274. 
44. U. S.—Cleveland v. U. S., 111 


Fed. 341, 49 CCA 8838; U. S. v. Kent, 
107 Fed. 190 [aff 113 Fed. 232, 51 CCA 
189]; C. N. Nelson Lumber Co. v. 
Loraine, 24 Fed. 456; Kimball v. 
Grant County, 21 Fed. 145 [app dism 
122 U. S. 649 mem, 30 L. ed. 1247 
mem]. 

Ark.—Vaughan v. Bowie, 30 Ark. 
278. 

Cal.—Santa Barbara v. Eldred, 95 
Cal. 378, 30 P 562. 

Ill.—Baltimore, etc., R. Co. v. Peo., 
200 Ill. 541, 66 NE 148; Peo. v. Lake 
Erie, etc., )R. Co., 167 Ill. 288, 47 NH 
518; Binkert v. Jansen, 94 Iil, 283. 


Kan.—Stewart v. Adams, 50 Kan. 
568, 32. P 912; Stewart v. Kansas 
Towa ‘Cos, 50" Kany 503," (32 P12 


Columbus Water-Works Co. v. Co- 
lumbus, 48 Kan. 99, 28 P 1097; Manley 
v. Emlen, 46 Kan. 655, 27 P 844, 

Mass.—Freeland v. Hastings, 10 
Allen 570. 

Minn.—Johnston v. Becker County, 
27 Minn. 64, 6 NW 411. ‘ 

Miss.—Warren County v. Klein, 51 
Miss. 807. 

Mo.—Chicago, etc., R. Co. v. Lam- 
kin, 9% Mo. 496, 10 SW 200; Overall 
v. Ruenzi, 67 Mo. 203; St. Joseph Pub- 
lic Schools v. Patten, 62 Mo. 444. 

Nebr.—Dawson County v. Clark, 58 
Nebr. 756, 79 NW 822; Wheeler v. 
Plattsmouth, 7 Nebr. 270. 

N. Y.—Peo. v. Kelly, 76 N. Y¥. 475, 
5 AbbNCas 3838. 

N. C.—Cobb v. Elizabeth City, 
NE aiGe Shs 
NSC: 535 
54g RA v. Cincinnati, 

Or.—Corbett v. Portland, 31 Or. 
407, 48 P 428. 

Tex.—Sandbeyer v. Harris, 7 Tex. 
Civ.. A, 515.°27 SW 284. 

Wash.—Port Townsend y. Sheehan, 
6 Wash. 220, 33 P 427. 

W. Va.—Knight v. West Union, 45 
W. Va. 194, 32 SE 163. 

Wis.—Somo Lumber Co. v, Lincoln 
County, 110 Wis. 286, 85 NW 10238; 
Howard v. Oshkosh, 33 Wis. 309. 

Amount or rate of tax see 
§§ 4292-4305. 

45. Kan.—Atchison, etc., R. Co. v. 
Wilhelm, 33 Kan. 206, 6 P 273. 

Mass.—Freeland v. Hastings, 10 
Allen 570. 

Miss.—Beck y. Allen, 58 Miss. 143. 

Nebr.—State v. Royse, 71 Nebr. 1, 
98 NW 459. 

N. Y.—Peo. v. Kelly, 76 N. Y. 475, 
5 AbbNCas 383. 

[a] 
annual meeting, a town has voted to 
raise so much money as to require 
the assessment of the full sum al- 
lowed by law to be assessed upon 
polls in any one year, a tax subse- 
quently voted upon must be assessed 
only upon property. Freeland v. 
Hastings, 10 Allen (Mass.) 570. 

46. See supra § 4275. 

47. Power and duty to tax for spe- 


75 
71 


18 Oh. 


Weinstein v. Newbern, 


infra 


Limit on poll tax.—If, at an 


4 y 


to delegate the 
may also place 


In General. 


cial purposes see infra §§ 4306-4316. 

48. U. S.—Ottawa v. Carey, 108 
U.S. 110, 2 SCt 361, 27° L. ed. 669; 
Citizens Sav., ete., Assoc, v. Topeka, 
20 Wall. 655, 22 L. ed, 455. 

Fla.—Bradentown v. State, 88 Fla, 
381, 102 S 556, 86 ALR 1297, 

Ill.—Robbins v. Kadyk, 312 Ill. 290, 
143 NE 868. 

La.—Union Ice., ete., Co. v. Ruston, 
135 La. 898, 66 S 262, LRA1915B 859, 
AnnCasl916C 1274. 

Me.—Jones  v. Portland, 113 Me. 
123, 93 A 41 [aff 245 U. S. 217, 38 SCt 
112, 62 L. ed. 252, LRA1918C 765, Ann 
Cas1918E 660]; Laughlin v. Portland, 
111. Me. 486, A 318, 51 LRANS 
1143, AnnCasl1916C 734; Bussey v. 
Gilmore, 3 Me. 191. 

Mass.—In re Opinion of Justices, 
204 Mass. 607, 91 NE 405, 27 LRANS 
483; Mead v. Acton, 139 Mass. 341, 1 
NE 413; Lowell v. Boston, 111 Mass. 
454, 15 AmR 89; Cushing v. Newbury- 
port, 10 Metce. 508. 

Mich.—Peo. v. Salem Tp., 20 Mich. 
452, 4 AmR 400. 

Minn.—Central Lumber Co. v. Wa- 
seca, 152 Minn. 201, 188 NW 275. 

Mo.—State v. Owsley, 122 Mo. 68, 
26 SW 659. 


Nebr.—Sinclair ov. Lincoln, ‘101 
aie 163, 162 NW 488, LRA1917E 
842. 


N. Y.—Sun Printing, etc., Assoc. v. 
New York, 152 N. Y. 257, 46 NE 499, 
387 LRA 788; Shepherd’s Fold of 
Protestant Church v. New’ York, 96 
N. Y. 187; Peo. v. Kelly, 76 N. Y. 475, 
5 AbbNCas 383; Matter of Jensen, 44 
App. Div. 509, 60 NYS 933; Deady v. 
Lyons, 39 App. Div. 139, 57 NYS 448; 
Peo. v. Works, 7 Wend. 486. 

N. D.—Manning v. Devils Lake, 13 
N. D. 47, 99 NW 51, 112 AmSR 652, 
65 LRA 187. 

Oh.—State v. Lynch, 88 Oh. St. 71, 
102 NE 670, 48 LRANS 720, AnnCas 
1914D 949, 

Or.—Stevenson v. Portland, 82 Or. 
576, 162 P 509. 

Pa.—McDermond v. Kennedy, 6 Pa 
LJ 66. 

Tenn.—Taylor v. Chandler, 9 Heisk. 
349, 24 AmR 308. 

Tex.—Nalle v. Austin, (Civ, A.) 21 
SW 375. 

Wis.—Wisconsin Industrial School 
v. Clark County, 103 Wis. 651, 79 NW 
422; State v. Tappan, 29 Wis. 664, 9 
AmR 622; Brodhead v. Milwaukee, 19 
Wis. 624, 88 AmD 711; Soens v. Ra- 
cine, 10 Wis. 271, 

[a] A city purpose, according to 
the general definition, ‘‘must be neces- 
sary for the common good and gen- 
eral welfare of the people of the mu- 
nicipality, sanctioned by its citizens, 
public in character and authorized by 
the legislature.” Sun Printing, etc., 
Assoc. v. New York, 152 N .Y. 257, 46 
NE 499, 37 LRA 788; Matter of Jen- 
sen, 44 App. Div. 509, 60 NYS 933. 

Limitation of taxation to public 
purposes generally see Taxation [37 
Cyc 719 et seq]. 

49. Law v. Peo., 87 Ill. 385; Duffy 
v. Treasurer & Receiver Gen., 234 
Mass, 42, 125 NE 135. 

[a] Income tax.—‘It is manifest 


MUNICIPAL CORPORATIONS 


‘AmR 278; 


AS ares. Ke | 


a SRS ee 
[§§ 4282-4284 


may be upheld upon the presumption that it is 
levied for a public purpose in the absence of evi- 
dence to the contrary.*® 
tax is to accomplish a proper municipal purpose 
it cannot be defeated on the ground that it may be 
used incidentally for a private purpose;°° but the 
incidental benefits which accrue to the inhabitants 
of the municipality from the development of its 
commercial interests will not sustain a tax in aid 
‘of such interests as being made for a public pur- 
pose.5t A tax is not necessarily void in toto where 
it is levied partly for a public purpose and partly 
for a private one.®? The application of these rule 
varies with the different and changing requirements 
of different states and localities.** 


If the main object of the 


go8 


While the ac- 


that the uses to which the income tax 
can be devoted must be wholly public. 
Money raised by taxation can be dis- 
bursed only for public uses and not 
in any sense for the private advan- 
tage of individuals. The money when 
distributed to the several cities and 
towns is affected with the same pub- 
lic interest as when in the treasury 
of the Commonwealth. It can be ap- 
propriated and expended only for pub- 
lic purposes. . .. There is nothing on 
this record to justify the assumption 
that the several municipalities design 
to devote to other than a public use 
any portion of the income tax thus 
distributed to them. Every presump- 
tion is in favor of legality in the ab- 
sence of evidence to the contrary.” 


Duffy v. Treasurer & Receiver Gen., 


234 Mass. 42, 50, 125 NE 135. 
50. Baltimore, etc., R. Co. v. Peo., 
200 Il. 


541, 66 NE 148. 
51. Mass.—Lowell v. Boston, 111 
Mass. 454, 15 AmR 39; Stetson v. 
Kempton, 13 Mass. 272, 7 AmD 145. 

Minn.—Central Lumber Co. v. Wa- 
seca, 152 Minn. 201, 188 NW 275. 

N. Y.—Weismer v..Douglas, 64 N. 
Y, 91, 21 AmR 586 [aff 4 Hun 201]. 

N. D.—Manning v. Devils Lake, 13 
N..D. 47, 99 NW 51, 112 AmSR 652, 
65 LRA 187. 

Wis.—Wisconsin Industrial School 
v. Clark County, 103 Wis. 651,-79 NW 
422; Curtis v. Whipple, 24 Wis. 350, 
1 AmR 187. ; 

[a] Gratuity to private enterprise. 
—(1) The taxing power cannot be 
used to furnish a gratuity to a cor- 
poration engaged in a private enter- 
prise, although jit is one 
many persons are interested, but it 
may be used to compensate it for a 
public service. Wisconsin Industrial 
School v. Clark County, 103 Wis. 651, 
79 NW 422. (2) Aid to particular 
corporations see infra § 4310. 

52. Nalle v. Austin, 91 Tex. 424, 44 
SW 66. 

53. See cases supra notes .48—52. 

54. U. S.—Livingston County v. 
te at 101° UW: 8S, 407725 “EB. ede 

Ill.— Wetherell v. Devine, 116 Ill. 
631, 6 NE 24; Mather v. Ottawa, 114 
Ill. 659, 3 NE 216; Will County v. 


Peo., 110 Tll. 511; Law v. Peo., 87 Ill.. 


385; Middleport v, Aetna L. Ins. Co., 
82 Ill. 562: Peo. v. School Trustees, 78’ 
Ill. 186; Sleight v. Peo., 74 Ill. 47; 
Peo, v. Dupuyt, 71 Ill. 651; School 
Trustees v. Peo., 63: Ill. 299; Chicago, 
ete... R. Con ¥. Smith) 62TH.) 268,114 
AmR 99; Gage v. Graham, 57 Tll.. 144; 
Harward v. St. Clair, etc., Levee, etc., 
Co., 51 Ill. 1380; Peo. v. Salomon, 51 
Ill. 387; Peo. ‘v." Chicago, (bi Tila! £7752 
Johnson v. Campbell, 49 
Ill. 316; Taylor v. Thompson, 42 Ill. 8. 

N. Y.—Peo. v. Kelly, 76 N. Y. 475, 
5 AbbNCas 383. 

Or.—Stevenson v. Portland, 82 Or. 
576, 162 P 509. 

Tenn.—McCallie v. Chattanooga, 3 
Head 317. 

[a] Facts of each case.—‘It is im- 
possible to define in a general way 
with entire accuracy, what a city 
purpose is, within the meaning of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


in which. 
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 §§ 4284-4985] 


tion of a state or municipal legislative body in de- 
termining a tax to be for a public purpose may be 
reviewed by the courts,®> the courts will not inter- 
fere with the action of a state or municipal legis- 


lative body except for clear abuse of power,°® espe- 


cially where the city acted under a home rule stat- 
ute.’ Unless clearly not well founded,*® the judg- 
ment of the highest court of a state as to whether 
or not a tax was for a public purpose will be ac- 


‘cepted and followed by the United States supreme 


court.°° Authority to vote a tax ‘‘for any -pur- 
pose for which the council may eall an election’’ 
is construed to mean any lawful purpose.®° 

Whether a tax is necessary for purposes embraced 
within a charter is to be determined by the taxing 
power.°+ 


{§ 4285] (2) Particular Municipal Purposes.® 


Taxes upheld as being for a public purpose include 
taxes levied for the acquisition or maintenance of a 
gas or electric light plant for furnishing lights to 
all persons within the limits of the municipality ;%* 
the construction of jpublie sewers;°* the main- 


eonstitution. Each case must largely 
depend upon its own facts, and the 


meaning of these words must be [a] 


MUNICIPAL CORPORATIONS 


Oconto, 105 Wis. 76, 80 NW 
Location of university build- 


[44 C.J.] 1271 
tenance of a municipal fuel yard for the purpose 
of selling fuel to the inhabitants of the city;® the 
erection and maintenance of community buildings 
for town meetings, lectures, and concerts;®* pre- 
serving property owned by the city;*? the paving®® 
and sprinkling®® of city streets; the erection and 
maintenance of bridges;7° the payment of election” 
or registration expenses’ or other debts incurred 
for city purposes;*? the reimbursement of an officer 
for counsel fees and expenses incurred by him in 
litigation involving questions of public interest and 
importance ;"* a contribution to a charitable asso- 
ciation;’® the maintenance of a pension fund for 
municipal employees;** or the payment of bounties 
to volunteers credited to the quota of. the munici- 
pality where soldiers are being drafted during a 
war."? 

Tax not for public or municipal purpose. Taxes- 
held to be invalid as not being for a public, mu- 
nicipal, or corporate purpose include a tax for the 
entertainment of official visitors;78 the buildin 
or maintenance of a house of entertainment’? or a 
AnnCas1916C 734; Central Lumber 


Co. v.. Waseca, 152 Minn. 201, 188 NW 
275; Consumers’ Coal Co, v. Lincoln, 


-important 


evolved by a process of exclusion and 
inclusion in judicial construction.” 
Peo. v. Kelly, 76 N. Y. 475, 487, 5 Abb 
NCas. 383. 

[b] “Custom and usage may be 
faetors in determining 
whether a tax is for a public or pri- 
vate purpose; but, while recognizing 
the influence of customs and usages 
already established, the courts are 
mindful of the fact that new customs 
may be formed and new usages may 
prevail, and that conditions may 
change as time advances, so that a 
purpose which was concededly pri- 
vate a decade ago may now be public 
and so, too, those which to-day are 
admittedly private purposes, to-mor- 
row may be public in their nature. 
Stevenson vy. Portland, 82 Or. 576, 584, 
162 P 509. 

55. Bradentown y. State, 88 Fla. 
381, 384, 102 S 556, 36 ALR 1297. 

“While the Courts will give due 
weight to a Legislative determina- 
tion of what is a municipal purpose, 

yet where the purpose declared by 
Heights to be such, may in fact be 
not a municipal purpose, or where the 
purpose may be by the constitution 
expressly or by implication excluded 
as a municipal purpose, or where the 
execution of the purpose may involve 
a violation of organic law, the courts 
will ultimately determine whether it 
is or is not a permissible municipal 
purpose, and in doing so will consider 
the pertinent facts that may be pe- 
culiar to the particular case as well 
as the controlling law in the premises. 
And while the Legislature may, with- 
in reasonable limitations, authorize a 
municipality to determine what is a 
municipal purpose, in order that pe- 
culiar facts affecting the particular 
matter may have due appreciation, 
yet the discretion or judgment of the 
municipality in the premises must 


aecord with controlling provisions 


and principles of law, and acts done 
are subject to judicial review so that 


the law and not arbitrary or unrea- 


sonable municipal action shall con- 
trol, to the end that private rights 
may be conserved as is required by 


law.” Bradentown v. State, supra. 
56. I11.—Robbins v. Kadyk, 312 Ill. 
290, 143 NE 863. 


Mich.—Mitchell v. Negaunee, 113 
Mich. 359, 71 NW 646, 67 AmSR 468, 
38 LRA 157. 

Nebr.—Sinclair v. Lincoln, 101 
Nebr. 163, 162) NW 488, LRA1917H 
842. 

N. Y.—Peo. v. Kelly, 76 N. Y. 475, 
5 AbbNCas 383; Matter of Christey, 
92 Misc. 1, 155 NYS 39. 

“Wis,—Oconto City Water: Supply 


ings.—‘“‘The tax. complained of was 
levied for the purpose of directly or 
indirectly influencing the electors of 
the state to locate the main univer- 
sity buildings at the point thought to 
be beneficial to the city at large. 
Whether such location would have 
such effect was a question for the ex- 
ercise of the reasonable discretion of 
the city authorities. The advisability 
of conferring this power upon the 
eity is a question of public policy for 


the legislature, and not § for the 
courts.” Sinclair. v. Lincoln, 101 
Nebr. 1638, 168, 162 NW 488, LRA 
1917H 842. 

57. Matter of Christey, 92 Misc. 1, 
155 NYS 39. 


58. Jones v. Portland, 245 U.S. 
217, 38 ‘SCt 112,° 62° L. ed. 252, LRA 
1918C 765, AnnCas1918E 660. 

59. Jones v. Portland, 245 U. S. 
ZIT 38) SCt 112° 62° Li: ed. 252, LRA 
1918C 765, AnnCas1918E 660 [ate 113 
Me. 123, 93 A 41}. 

Weight accorded state decisions on 
taxation by federal courts generally 
see Federal Courts § 189. 

60. Tone y. Denison, (Tex. Civ. A.) 
140 SW 1189. 

61. Hawkins v. Jonesboro, 63 Ga. 
527; Anderson v. Mayfield, 93 Ky. 230, 
19 SW 598, 14 KyL 370; Mayfield 
Woolen Mills v. Mayfield, 111 Ky. 172, 
61 SW 48, 22 KyL 1676; Wheeler v. 
Plattsmouth, 7 Nebr. 270, 

62. Cross references: 

Taxation, other than municipal, for 
particular purposes see »Taxation 
[387 Cyc 720]. 

Tax: for: 
gpd £0 corporations see infra § 

Lar Ae purposes see infra § 
4309. 

Waterworks and water supply see 
infra § 4308. 

Colo. — Colorado 

Pike’s Peak Hydro-Plectric Co., 

Colo. 169, 140 P 921, 

Ill. Baltimore, etc., R. Co. v. Peo., 
200 Tll. 541, 66 NE 148. 

Ky. —Frankfort v. Com., 94 Sw 648, 
29 KyL 699. 

Mich.—Mitchell v. Negaunee, , 113 
Mich, 359, 71 NW 646,-67 AmSR 468, 


Springs vy. 
57 


38 LRA 157. 

Mo.—State v. Allen, 178 Mo.°555, 77 
SW 868. 

Oh.—State v. Toledo, 48 Oh. St. 112, 
26 NE 1061, 11 LRA 729. 

64 State v. Wilder, 217 Mo. 261, 
116 SW ‘1087. 

65. Jones vy. Portland, 113 Me: 1238, 


93 A 41 [aff 245 U.S. 217, 38 SCt 112, 
62 L. ed. 252, LRA1918C 765, AnnCas 
1918E 660]; Laughlin Vv. Portland, 111 
Me. 486, 90 A 318, 51 LRANS 1143, 


109 Nebr. 51, 189 NW 6438 

Robbins v. Kadyk, 312 Ill. 290, 
143 NE 863, 

ee ue Sicklen v. Burlington, 27 


68. Maybin vy. Biloxi, 77 Miss 
673, 28 S 566. See Oklahoma City v. 
Shields, 22 Okl. 266,.5100:2Pe 559) (a 
constitutional provision, authorizing 
municipalities to levy local improve- 
ment assessments upon property ben- 
efited, is not such an exclusive grant 
as to preclude a general levy against 
all the taxable property of,the mu- 
nicipality for the improvement of 
street intersections). 

69. Maydwell v, Louisville, 116 
Ky, 885, 76 SW 1091, 25 KyL 1062, 
105 AmSR 245, 63 LRA 655. 

70. Peo. v. Illinois Cent. R. Co.) 
266 Ill. 240, 107 NE 253; Peo. v. Kelly, 
TO INS Ys 475, 5 AbbNCas 383. 

[a] Bridge connecting two cities 
is a city purpose for each. Peo. v. 
Kelly, 76 N. Y. 475, 5 AbbNCas 383. 

71. Wetherell v. Devine, 116 Ill. 
631, 6 NE 24, 

72. State v. Owsley, 122 Mo. 68, 26 
SW 659. 

73. Shepard vy. Kaysville, 16, Utah 
340, 52. P 592. 

Payment of public debt as public 
Rurpege 3 generally see Taxation [37 

ye 


74, Matter of Christey, 92 Mise. 1, 
1155 NYS 39. 
75. Shepherd’s Fold of Protestant 


Church v, New York, 96 N. Y. 137. 
76. Cobbs v. Home _ Ins, 
Ala. A. 206, 91 S 627; Bowler v. Na- 


gel, 228 Mich, 434, 200 NW 258, 37 
ALR 1154. 
[a] Reason for rule.—‘‘That the 


money which will be expended under 
this amendment is for ‘a public pur- 
pose’ we have no doubt. The an- 
nuities, or pensions if you please, 
to be paid under it are not gratuities 
but in the nature of additional com- 
pensation for valuable services ren- 
dered to the city.” Bowler v. Nagel, 


228 Mich. 434, 441, 200 NW 258, 37 
ALR 1154. 
77. Dinehart v. La Fayette, 19 


Wis. 677; Brodhead v, Milwaukee, 19 
Wis. 624, 88 AmD 711. 

[a] Amount of tax.—Under. an act 
empowering municipalities to raise 
by tax funds necessary to pay boun- 
ties to volunteers credited to its 
quota, electors were not limited in 
fixing the amount of the tax to the 
precise amount necessary to satisfy 
the quota, but might raise more to 
provide against contingencies. Dine- 
hart v. La Fayette, 19 Wis. 677. 

78. Law v. Peo., 87 Ill. .385. 

79. Stetson v. Kempton, 13 Mass. 


1272 [44 C..] 
hotel and business house;8° the purchase and main- 
tenance of a municipal golf course in the absence 
of express legislative authority; the erection of 
a municipal ice plant;** the management and use 
by the city of land along the sides of its streets 
to promote the interests of merchants or traders 
who might oceupy it;8* the improvement of prop- 
erty not owned by the city;** aiding a county in 
repairing its buildings;*® the erection of statues or 
monuments;®® the construction of a water power 
dam;8* the construction of a bridge outside the cor- 
porate limits;** the payment of a debt not incurred 
by the authority imposing the tax;*® the reimburse- 
ment of a tax collector who has taken a note for 
certain taxes and accounted therefor to the town as 
money, and is thereafter unable to collect the note; 
the reimbursement of a municipal officer for ex- 
penses ineurred by him in successfully resisting re- 
moval upon a criminal charge;®! the payment of 
expenses incurred in opposing before the legislature 
the passage of an act annexing the whole or a part 
of the territory to. another municipality;°? or the 
payment of the expenses of a committee appointed 
by the municipality to effect the passage of an act 


272, 7 AmD 145; State v. Lynch, 88 | which 
Oh. St. 71, 102 NE 670, 48 LRANS 
720, AnnCas1914D 949. 


80. Mather v. Ottawa, 114 Ill. 659, | distinguished 
3 NE 216. 
81. Bradentown v. State, 88 Fla. | 401. 


96. 


MUNICIPAL CORPORATIONS 


is authorized by [the char- N. 
ter],” has been held not applicable to 
a levy to pay preéxisting debts as 
from 
Denison v. Foster, 90 Tex. 22, 36 SW 


iia Teh ee ei. | 


which was declared unconstitutional when enacted.** 

[§ 4286] d. Submission to Popular Vote—(1) Ne- 
cessity.°* In the absence of any constitutional or 
statutory provisions to the contrary, a submission 
to the voters 1s not essential to the validity of a 
tax levy,®® nor is a popular vote made necessary 
by a statute purporting to require it where the city’s 
power to tax exists under a constitutional grant 
with reservations to the legislature of a right merely 
to provide a method for the exercise of the power 
granted;9® but when submission to the voters is 
required by the constitution,®? or by a statute®® 
not in contravention of a constitutional grant,?? no 
valid tax ean be levied without a submission of 
the proposition to the voters in conformity with 
such requirements,! nor is a failure to submit cured 
by a subsequent vote of the electors accepting the 
improvement for which the tax was raised and au- 
thorizing payment of the cost thereof.2 The propo- 
sitions most frequently required to be submitted 
to popular vote are those in regard to municipal aid 
to public enterprises,’ and for public school or edu- 
cational purposes. In some jurisdictions, a sub- 
mission to popular vote is necessary to the validity 
. C—State v.-Irwin, 126-N. C, 
989, 35 SE 430; Tucker v. Raleigh, 75 
N., C. 267; Wilson v. Charlotte, . 74 
N. C. 748; Weinstein v. Newbern, 71 


ING + Ge bia be 
Oh.—Cincinnati, ete., R. Co. v. Clin- 
7 


future debts. 


381, 102 S 556, 36 ALR 1297. 

g2. Union Ice, etc., Co. v. Ruston, 
135 La. 898, 66 S 262, LRA1915B 859, 
AnnCasl1916C 1274. 

83. Ini‘re Opinion of Justices, 204 
Mass. 607, 91 NE 405, 27 LRANS 483. 
v. Works, 7 Wend. (N. 


Deady v. Lyons, 39 App. Div. 
139, 57 NYS 448, 

s6. Stetson v. Kempton, 13 Mass. 
272; 7 AmD 145. 

87. Nalle v. Austin, (Tex. Civ. A.) 
21 SW 375. 

gg. Manning v. Devils Lake, 13 N. 
D. 47, 99 NW 51, 112 AmSR-652, 65 
LRA 187. 

gs9. Sleight v. Peo., 74 Ill. 47. 

90. Thorndike v. Camden, 82 Me. 
39, 19 A 95, 7 LRA 463. 

91. Matter of Jensen, 44 App. Div. 
509, 60 NYS 933. 

92. Coolidge v. Brookline, 114 
Mass. 592. 

Mead y. Acton, 139 Mass, 341, 


93. 
1 NE 413. 
94. Increase of 


rate by popular 
vote see infra § 4293. 

95. U. S.—Livingston County v. 
Darlington, 101 U. S, 407, 25 L. ed. 
1015; Roberts v. Bolles, 101 U. S. 
119, 25 L. ed. 880. 

Ida.—Swain vy. Fritchman, 21 Ida. 
783,126 'P 319. 

Ti1.— Quincy, etc., R. Co. v. Morris, 
84 Tll..410; Peo. v. Brislin, 80 Ill. 
423; Marshall v. Silliman, 61 Ill. 218; 
Misner v. Bullard, 43 Ill. 470; Keiths- 
bure v. Frick, 34 Il. 405. 

Mich.—Callam v. Saginaw, 50 Mich. 
7, 14 NW 677; Peo. v. State Treas- 
urer, 23 Mich. 499. 

Mo.—St. Louis v. QCiters, 36 Mo. 


AG ING Ne 


N. C—Halcombe v. Haywood, 89 
N. C. 346; Evans v. Cumberland, 89 
it 154; Manly v. Raleigh, 57 N. C. 
370. 

Tenn.—McCallie v. Chattanooga, 3 
Head 317. 

Tex.—Denison v. Foster, 90 Tex. 
22, 36 SW 461. 

fa] To pay preéxisting debts.—A 
charter provision for submitting to a 
vote of the people whether an addi- 
tional tax shall be levied in excess of 
the ordinary charter provision, “for 
any purposes the accomplishment of 


v. Flagg, 


Calland v. Springfield, 264 Mo. 
296; 174 SW 396. 

97. See constitutional provisions. 

98. See statutory provisions, 

99. See case supra note 96. 

1. U. S.—Venice v. Murdock, 92 
U. S. 494, 23 L. ed. 583; U. S. v. New 
Orleans, 27 F. Cas. No. - 15,871, 2 
Woods 230. 

Ala.—Stein v. Mobile, 24 Ala. 591. 

Ark.—Cole vy. Blackwell, 388 Ark. 
271; Worthen v. Badgett, 32 Ark. 
496; Cairo, ete., R. Co. v. Parks, 32 
Ark, -t3L; 

Cal.—Peo, v. Castro, 39 Cal. 65.. 

Conn.—Bartlett v. Kinsley, 15 
Conn, 327. 

Del.—Gray v. State, 2 Del. 76. 

Ga.—Chipley v. Layfield, 120 Ga. 
33, 47 SE 539: Spann v. Webster 
County, 64 Ga. 498. 

Tll.— Peo. v. Florville, 207 Ill. 79, 
69 NE 628; Cincinnati, ete., R. Co. v. 
Peo., 206 Ill. 387, 69 NE 39; Cincin- 
nati, .ete., R: Co. v. Peo., 205 Ill. 538, 
69 NE 40; Thatcher v. Peo., 93 Ill. 
240; Burr v. Carbondale, 76 Ill. 455; 
District No. 8 School Direetors v. 
Fogleman, 76 Ill. 189; Watts v. Mc- 
Cleave, 16 Ill. A. 272. 

Ind.—Irwin vy. Lowe, 89 Ind, 540. 

Iowa—Bartemeyer v. Rohlfs, 71 
Towa 582, 32 NW 673; Iowa R. Land 


aon v. Woodbury County, 39 Iowa 
Ky.—Slack v. Maysville, ete, R. 


Co., 13 B. Mon, 1; Bullock y. Curry, 
2 Metc, 171. 

La.—MacKenzie v. Wooley, 39 la. 
Ann. 944, 3 S 128. 

Me.—Jordan vy. School Dist. No. 3, 
88 Me, 164. 


Md.—Ridgely v. Wilson, 149 Mad. 
569. 1381 A 749. 

Mass.—Houghton y. Davenport, 23 
Pick. 235. 

Mich.— Smith y. Crittenden, 16 
Mich. 152, 

Miss.—Hawkins v. Carroll County, 


50 Miss, 735. 
Mo.—State v. Allen, 178 Mo. 555, 

717 SW 868. 

gine H.—Lisbon v. Bath, 21 N, H. 
Ni i—State-v, Duryea, 40 N. J. L. 


266. 

N. Y.—Peo. v. Ft. Edward, 70 N. 
Y. 28; Duanesburgh v. Jenkins, 57 
es 177; Starin v. Genoa, 23 N. Y, 


ton County, 1 Oh. St. 77. 

R. .I.—Carr:v. Kettelle, 30) R.. 1. 
339, 75 A 488. 

S. C—Dent v. Bryce, 16 S, GC 1. 

Tenn.—Louisville, ete. R. Co. v. 
Davidson County Ct., 1 Sneed 637, 
62 AmD 424. % 

Tex.—Ft. Worth v. Davis, 57 Tex. 
225; San Antonio v. Jones, 28 Tex. 
19; Tone v. Denison, (Civ, A.) 140 
SW 1189. 

Vt.—Lamoille Valley R. Co. v. 
Fairfield, 51 Vt. 257; Bowen y. King, 
rh eas 156; Henry v. Chester, 15 Vt. 

Va.—Bull v. Read, 18 Gratt. (54 
Va.) 78. 

W. Va.—Wells v. Lincoln Dist. Bd. 
of Education, 20 W. Va. 157. ’ 
Pa Res pmo v. Albany, 28 Wis. 

[a] “Assent,” when used with 
reference to the levy of a tax with 
the assent of the electors, or of 
some board or body, must be given 
its usual and ordinary signification, 
that is, agreeing or consenting to; 
and this can) be manifested only in 
an election by actual vote. Hawkins 
v. Carroll County, 50 Miss, 735. 

2. District No. 8 School Direc- 
tors v..Fogelman, 76 Ill. 189, 

3. See infra § 4310. 

x pile Marian os en aoe 2 Del. 76. 

ya. ipley v,. ayfield, 12 a. 
33,47 SE 539. 4 ae ae 
hie igntha rk Raymond, 92 Tl. 

i m 513° Burr’ ‘v..Carbon- 
dale, 76 Tll, 455. La 

Ky.—Ramsey_ v. Shelbyville, 119 
Ky. 180, 83° SW 116. 26 KyL 1102, 
838 SW 1136, 27. KyL 141, 68 LRA 
300; Cheaney v. Hooser, 9 B. Mon. 
rey Marshall v. Donovan, 10 Bush 


ats H.—Cardigan v. Page, 6 N. H. 
N. Y.—Starin v. 

Hae New, 
N. C.—Goldsboro Graded School v. 

Hp recess 10:9) “ING EOI1 22 Sis 1 sa8SiRy 
Tenn.—Mitchell vy. 

420. 

' Tex.—El] Paso v. Conklin, 91 'Tex. 

537, 44 SW 988; Ft. Worth v. Davis, 

57 Tex. 225; Zane-Cetti v. Ft. Worth, 

(Civ. A.) 269 SW 130. 


Va.—Bull: v. Read, 13 Gratt. 
Va.) 78. 


Genoa, 23 


Fox, -5 ‘Lea 
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F§§ 4285-4286 


§§ 4286-4287] 


of a tax in excess of a certain rate,> or of the 


amount collected and expended the 


In other jurisdictions, municipal taxation for any- 
thing except “necessary expenses’’ must be author-- 
ized by a majority vote of the electors.” 

[§ 4287] (2) Sufficiency in General. 
statute provides no method for the conduct of the 
election, it must be conducted in the manner pro- 
vided for general elections in the municipality where 
Where, the statute prescribes a method, 
substantial compliance with its terms is necessary 
to validate the levy,® and the city cannot avail itself 
of proceedings in an earlier election, in which the 
proposal for a tax had been defeated.'® 
tion must be authorized by ordinance, not by reso- 
lution, when the statute so requires,!! but an amend- 
ment to the ordinance after notice of the election 
has been given will not vitiate it, if the amendment 
does not materially affect its essential parts.!? 
submission of a tax proposition at a primary elec- 
tion is not sufficient under a charter or statute re- 
quiring its submission at a general or special elec- 


it is held.® 


tion.13 
Taxpayers’ petition for election. 


petition for an election to authorize a special tax 
must conform to statutory requirements.!4 
a petition is held to be valid where it sets forth 
the tax rate and total amount of the tax to be levied 
and the purpose for which it is to be used.'® 
immaterial variance between the petition and notice 


is not fatal.16 
Qualification and registration of 


[a] Public library—A_ tax to 
maintain a public library is not one 
for education, within Const. § 184, 
prohibiting a tax for education other 
than in common schools, until it has 
been authorized at an election. Ram- 
sey v. Shelbyville, 119 Ky. 180, 83 
Sw 116, 1136, 26 KyL 1102, 27 KyL 
141, 68 LRA 300. / 

Submision to voters of tax by 
school district see Schools 
School Districts [35 Cyc 1010]. 

5 See infra § 4293. 


pars peels v. Glennen, 93 Miss. 836, 
[a] Yearly increase.—Under a 


statute requiring the mayor and al- 
dermen to publish annually a state- 
ment of the taxes collected and ex- 
penditures, and providing that if 
there has been an increase of taxa- 
tion over the year next preceding, or 
if the city’s indebtedness has been 
increased by contract or ordinance, 
participated in or voted for by the 
mayor and aldermen, unless the in- 
crease is authorized by the electors, 
the mayor and aldermen shall be sus- 
pended from office and their success- 
ors shall be appointed by the gover- 
nor, it is the duty of the mayor and 
aldermen of the city under such 
section to submit the question of an 
increase of taxation to the electors. 
are v. Glennen, 93 Miss. 836, 47 S 
50. j 
. 7% Edgerton v. Goldsboro Water 
Co., 126 N. C. 93, 35 SE 243, 48 LRA 
444. Charlotte v. Shepard, 120 INEECS 
411, 27 SE 109. 

[a] Water supply.—(1) The cost 
of providing water for a city is not 
a ‘necessary expense,’ and the legis- 
lature cannot, by conferring power 
on a city to provide the city with 
water, make a water supply such a 
‘necessary expense.” Edgerton v. 
Goldsboro Water Co., 126 N. C. 93, 
35 SH 2438, 48 LRA 444. (2) So the 
expense ‘ot erecting city waterworks 
is not a ‘necessary expense.” Char- 
lotte v. Shepard, 120 N. C. 411, 27 
SE 109. 

8. Oregon v. Jennings, 119 U. S. 
74, 7 SCt 124, 30 L. ed. 323; Prairie 
v. Lloyd, 97 Ill. 179:APEos lv: ‘Dutcher, 


and: 


MUNICIPAL CORPORATIONS 


preceding year.® 


Where the | vote.?° 


The elec- | not required in 


viding.?4 


The 
passed upon.?® 


Form of. ballot. 
constitutional requirements as to for 
that the specific question contemplated by the act, 
which authorizes a tax for a specific purpose, was 
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qualified to vote at general elections are entitled 
to vote on taxing propositions, in the absence of 
any provision to the contrary.'® 
qualified, may vote.'® 
registration, it is a prerequisite to the right to 
Opportunity to register must be given to 
all persons qualified to vote,2! and- failure to give 
it will vitiate the election where the denial mate- 
rially affects the result.?? 
a taxpayer’s property should be so described on 
the assessment rolls as affirmatively to show its 
situs in the district where the owner voted.?? 
canvassing of the voting list before the election is 


Women, properly 
Where the statute requires 


It is not necessary that 


A 


the absence of a statute so pro- 


The ballot must comply with 
m,2> and show 


Certification, canvass, and declaration of vote.’ 
To constituté the basis of a legal tax, the vote must 


be certified by the proper officers to the board or 


The taxpayers’ 
Such 


An 


persons authorized to act upon it,?* and the certifi- 
cate must conform to the law, or else it will confer 
no authority to ‘levy the tax;?° but a failure to 
return the certificate of the vote within the time 
required will not invalidate the tax voted.*° 
board canvassing the returns must proceed in com- 
pliance with the statute,*t and where the statute 


The 


so authorizes it may base its report upon its own 


voters.‘* Those 
56 Ill. 144, Phillips v. Albany, 28 
Wis. 340/ 

9. Bartemeyer v. Rohlfs, 71 Iowa 


582, 32 NW 673. 
10. Josselyn v. San Francisco, 168 
Cal. 436, 143 P 705. 


1l. Miller v. State, 44 Tex. Cr. 99, 
69 SW 522. 
{a] Ordinance providing for sub- 


mission to vote.—An ordinance pro- 
viding for a vote to levy an addi- 
tional tax of one and one-third mills 
on the taxable property of the city 
does not violate the spirit of the act 
which permits municipalities to sub- 
mit a proposition to vote for a tax 
of a, specific per cent. Austin v. 


Austin Gas-Light, etc., Co., 69 Tex. 
180, 7 SW 200. 
12. MacKenzie v. Wooley, 39. La. 


Ann. 944, 3 S 128. 

13. San Jose v. Goodwin, 196 Cal. 
274, 237 P 548. 

14. Smith v. Claiborne Parish Po- 
lice Jury,125°>La. 724,°51 S 701. 

15. Smith v. Claiborne Parish Po- 
lice Jury, supra. 

16. Bartemeyer v. Rohlfs, 71 Iowa 
582, 32 NW 678. 


17. In elections generally see 
Elections §§ 24-66. 

18. MacKenzie v. Wooley, 39 La. 
Ann, 944, 3 S 128, 

19. Gould v. Seneca Falls, 137 
App. Div. 417, 121 NYS 723 [cer- 
tified questions answered, and aff 
200. N. Y.'528 mem, 98 NB 1121 
mem]. 

20; Hawkins v. Carroll County, 50 
Miss. 735; McDowell v. Massachu- 
setts, etc., Constr. Co., 96 N. C, 514, 
2 SE 351. 

21. See cases infra note 22. 

22. Endom y. Monroe, 112 La. 779, 


36 S 681; McDowell v. Massachusetts, 
oc Constr. Co., 96 N. C. 514, 2 SE 
3 

23. Smith-y. Claiborne Parish Po- 
lice Jury, 125 La. 724, 51 S 701. 

24. Carr v. Kettelle, 30 R. I. 339, 
75 A 488. 

25. ee Gn v. State, 211 Ala. 617, 
S 462. 

[a] Excess tax—A ballot in a 
special election, under a constitu- 
tional amendment, not submitting 


inspection of the ballots,3? the certificates of the 


the question ‘of authorizing a city 
to collect an excess tax of one half 
of one per cent for any particular 
number of years, but only for a 
named tax year, and each year there- 


after, does not contravene’ the 
amendment, and is not illegal, the 
amendment requiring a separate 


form on the ballot for each year, ap- 
plying to a vote on the levy itself, 
and not to a vote authorizing the 
city authorities to levy. Florence v. 
State, 211 Ala. 617, 101 S 462. 


26. Peo. v. Woodhull Tp. 14 
Mich. 28. 
27. In elections generally see 


BHlections §§ 2388-264. 


28. Ark.—Hodgkin v. Fry, 33 Ark. 
716; Worthen v. Badgett, 32 Ark. 
496; Cairo, ete., R. Co. v. Parks, 32 
Ark. 131. 

Tll.—Weber v. Ohio, ete, R. Co., 
108 Ill. 451; District No. 3 School 
Directors v. Fogleman, 76 Ili. 189. 


N. J.—State v. Duryea, 40 N. J. L. 
266; Hardcastle v. State, 27 N. J. L. 
pat State v. Van Winkle, 25 N. J. L. 


S. C.—Dent v. Bryce, 16 S. C. 1. 

Wis.—Plumer v. Marathon County, 
46 Wis. 163, 50 NW 416; Matteson v. 
Rosendale, 87 Wis. 254. 


29. Shontz v. Evans, 40 Iowa 139; 
State: Vv. Padden}! 44° Nei Jechiel 
State v.. Duryea, 940) IN¢o UR) dy "266s 


State v. Hurff, 38 N. J. L. 310: State 
v. Sullivan, 36 ING  s. S808 Peo. v. 
Queens County, 1 Hill (N. t¥..) 195; 
Arnold v. Juneau County, 43 Wis. 


627; McIntyre v.. White Creek, 43 
Wis. 620. 

[a]. Certificate held sufficient.— 
Where the clerk was required to 


certify the rate per cent of a tax 
voted, a certificate that the election - 
was held upon the appropriate day, 
and that a majority of the vores 
cast were in favor of the tax, was 
held sufficient. Shontz v. Hvans, 40 
Iowa 139. 

30. Moore v. Fessenbeck, 88 Ill. 
422; Smith v. Crittenden, 16 Mich. 


Florence v. State, 211 Ala, 617, 
101 S 462. 
32. Florence v. State, supra. 
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inspectors not being conclusive upon them.** The 
declaration of the mayor and common council as to 
the result of the election is conclusive until re- 
versed by a direct proceeding.** 

Irregularities.2> Mere informalities or irregulari- 
ties in the election proceedings which cannot preju- 
dice any substantial right will not affect the valid- 
ity of the tax.°6 

[§ 4288] (3) Notice.27 When a vote for a tax for 
any purpose is to be taken, due notice of the time, 
place, and purpose thereof must be given in the 
manner prescribed,*® and notice of some kind is nec- 
essary, even though the statute which authorizes 
the election contains no express pupyasier for 
notice.®® 

Sufficiency. The notice of the election may be 
sufficient if it enables those interested to under- 
stand its purpose.*° Even if the notice is ambigu- 
ously worded, it has been held to be valid if it can 
be construed to authorize the tax voted.“ It is not 
necessary that the names of all the signers of a pe- 
tition for a special tax election should be published 
in the absence of a statutory requirement.‘ 

[§ 4289] (4) Contest.4® The contest of a munici- 
pal election upon a tax proposal is governed by the 


33. Florence v. State, supra. 


34. Smallwood v, Newbern, 90 N.| Co. 75 Mo. 526; 
C. 36. \ Mo. 63 
35. In elections generally see 


Elections §§ 222-225. 


36. Conn.—Bartlett v. Kinsley, 15 
Conn. 327. 


Ind.—Irwin v. Lowe, 89 Ind. 540. 


MUNICIPAL CORPORATIONS 


Mo.—State v. St. 
McPike v.,Pen, 51 


N. H.—Schoff v. Gould, 
512; Brewster v. Hyde, 7 N. 
Nelson v. Pierce, 6 N. H. 194. 

N. J.—State v. Hardcastle, 26 N. J. 
L. 143; State v. Van Winkle, 25 N. J. 


£§§ 4287-4292 


‘terms of the constitution or statute applicable 


thereto;#4 and where such terms refer to another 
statute on election contests as governing, the statute 
referred to as it existed at the time, unaffected by 
any subsequent amendment, will control.** 


[§ 4290] (5) Authority Conferred by Vote. A. 


tax can be levied only in conformity with the terms 
of the power conferred by the election,*® but the 
authorities may exercise such discretion as is con- 
ferred on them by the vote.*7 The consent of the 
people applies only to legal conditions existing at 
the date of the election.*® 

[§ 4291] (6) Resubmission. The requirement of 
a general law that proposed taxes once rejected by 
vote of the people shall not be resubmitted within 
a stated term thereafter does not apply to munici- 
palities organized under special charters permitting 
submission at any time within the discretion of the 
governing board.*? 

[§ 4292] e. Amount or Rate®°—(1) In General. 
In the absence of an applicable* constitutional, stat- 
utory, or charter limitation,®? a municipality, having 
power to tax,°*? may levy such rate or amount as it 
deems best.5* But by constitutional, statutory, or 


Louis, ete., R.|103 Iowa 76, 72 NW 639, 64 AmSR 
157, 89 LRA 285. 

{c] Tax or issue of bonds.—An 
election, which submitted merely the 
question of the issuance of bonds, 
but not the question of the levy of 
a\tax to pay therefor, did not confer 


implied power to levy the tax. Char- 


52 IN. “H. 
H., 206; 


Iowa.—Benjamin v, Malaka Dist. 
Tp., 50 Iowa 648; Milwaukee, etc., R 
Co. v. Kossuth County, 41 Iowa 57; 
Ryan v. Varga, 37 Iowa 78; Rose v. 
Hindman, 36 Iowa 160. 


Ky.—Common School Dist. No. 88 
v. Garvey, 80 Ky. 159 
La.—Endom v. Monroe, 112 La. 
779, 36 S 681. 
149 Md. 


Md.—Ridgely v. Wilson, 
569, 131 A 749. 

Mo.—State v. Allen, 178 Mo. 555, 
77 SW 868. 

R. I—Mowry v. Mowry, 20 R. I. 
74, 87 A 306. 

Tenn.—Marshall v. Kerns, 2 Swan 
68; Louisville, etc., R. Co. v. David- 
aoe County Ct., 1 Sneed 637, 62 AmD 

Tex.—Texas, etc., R. Co. v. Harri- 
son County, 54 Tex. 119. 

Vt.—Henry v. Chester, 15 Vt. 460. 

[a] Insufficient signatures to pe- 
tition.— After the tax has been voted 
and levied, its validity cannot be at- 
tacked on the ground that a petition 
calling for the election was not 
signed by the required number of 
pS Ryan v. Varga, 87 Iowa 


[b] Time of payment.—An omis- 
sion in a vote to fix the time for 
the payment of a tax was held not 
to render the tax invalid, as other- 
wise it was legally imposed and pay- 
able on demand within a reasonable 


et Bartlett v. Kinsley, 15 Conn. 
T, 
37. Of generally see 


elections 
Elections §§ 76-89. 
38. Ark.—Union County Ct. v. 
Robinson, 27 Ark. 116. 
Cal.—Peo. v. Pratt, 59 Cal. 77; Peo. 
oaks, 52 Cal. 71; Peo. v. Castro, 39 


Gal, 
TL. Thatcher v. Peo., 93 Ill. 240. 
Ind.—Demare v. Johnson, 150 Ind. 
419, 49 NE 1062, 50 NE 376; Faris 


v. Reynolds, 70 Ind. 359; Mustard v. 
Hoppess, 69 Ind. 324. 

Me.—Jordan v. School Dist. No. 3, 
38 Me. 164. 

Mass.—Houghton vy. Davenport, 23 
Pick. 235; Perry v. Dover, 12 Pick. 
206; Thayer v. Stearns, 1 Pick. 109; 


Stone v. Hamilton School Dist. No. 
Four, 8 Cush. 592. 


Oy 1A ¥8 
N. Y.—Peo. v. Ft. Edward, 70 N. Y. 
28 


Tenn.—Southern R. Co. v. Hamblen 
County, 115 Tenn, 526, 92 SW 238. 

Vt.—Bowen vy. King, 34 Vt. 156; 
Sherwin v. Bugbee, 17 Vt. 337. 

Wis.—Sauerhering v. Iron Ridge, 
etc., R. Co., 25 Wis. 447. 


39. State v. St. Louis, ete., R. Co., 
iB Mo. 526; MecPike v. Pen, 51 Mo. 
63. 

40. Bartlett v. Kinsley, 15 Conn. 


327; South School Dist. v. Blakeslee, 
13 Conn. 227; yee v, Allen, 178 Mo. 
555, 77 SW 868. 

41. Bartemeyer  v. Rohlfs, 71 
Iowa 582, 32 NW 673. 

42. Smith v. Claiborne Parish Po- 
lice Jury, 125 La. 724, 51 S 701. 

43. O elections generally 


f see 
Elections §§ 269-395. 


44. See cases infra note 45. 

45. Florence v. State, 211 Ala. 617, 
101 S 462. 

[a] Jurisdiction.—Where a _ con- 


stitutional amendment provided that 
elections on tax levies should be 
contested as municipal bond issues 
were contested, and such contests at 
that time were tried before the pro- 
bate judge, a_contest of a _ special 
election for a tax levy was properly 
filed with the probate judge, not- 
withstanding a subsequent amend- 
ment placing jurisdiction in. the cir- 
cuit court. Florence v. State, 211 
Ala. 617, 101 S 462. 

46. State v. Des Moines, 103 Iowa 
76, 72 NW 6389, 64 AmSR‘157, 89 LRA 
285; Lisbon v. Bath, 21 N. H, 319; 
Charlotte v. Shepard, 120 N. C.‘ 411, 
27 SE 109; Wells v. Lincoln Dist. Bd. 
of Education, 20 W. Va. 157. 

[a] School expenses.—A vote to 
levy a tax sufficient to -keep schools 
open for a specified time will not 
authorize the levy of a tax for the 
succeeding year or any future year. 
Wells v. Lincoln Dist. Bd. of Educa- 
tion; 20 W. Va. 157. 

[b] Library expenses.—A vote to 
adopt an act regarding the estab- 
lishment of public libraries does not 
authorize taxation by a library board 
created by an act passed after such 
vote is taken. State v. Des Moines, 


‘La. 360, 107..S=189%5 


jee v. Shepard, 120 N. C. 411, 27 SE 

47. Henderson vy. Shreveport, 160 
Gray v: Bour- 
107 La. 671, 32 S 42, 

a] Tax or issue of bonds.— 
When the voters empowered the mu- 
nicipal authorities to create a debt, 
issue bonds, and levy a special tax 
therefor, it was held that the au- 
thorities could, in their discretion, 
create the debt and levy the tax 
without issuing the bonds. Gray v. 


‘Bourgeois, 107 La. 671, 32 S 42. 


48. State v. Des Moines, 103 Lowa 
a NW 639, 64 AmMSR 157, 39 LRA 


49. O’Connor v. Waterford, 171 
App. Div. 425, 156 NYS 933. 

50. Gross references: 

Amount of special assessment for 
public improvements see supra §§ 
3071-3096. 

Limitation of rate or amount of 
tenet SR pmerad see Taxation [37 
Cyc 763]. 

51. Ward v. McDonald, 201 Ala. 
237, 77 S 827;:Texas, ete, R., Co. v- 
Harrison County, 54 Tex. 119; and 
cases infra this note. 

[a] Limitation of special taxes 
(1) has no application to taxes for 
general purposes. Bristol vy. Dixon, 8 
Heisk, (Tenn.) 864. (2) Limitation 
of special taxes generally see infra 
§§ 4299, 4300. 

[b] An equation between poll and 
property taxes (1) prescribed by 
constitutional provisions is 
necessary only in state and county, 
and not in municipal taxation. Win- 
gate v. Parker, 1386 N. C. 369, 372, 48 
SE 774; Jones v. Person County, "107 
Nati, 248, 12 SE 69. (2) “In some 
instances the ‘charter prescribes a 
similar equation and then it must be 
observed, not as a constitutional re- 
quirement but by virtue of the legis- 
lative restriction.” Wingate =v. 
Parker, supra. 

52. Limitations see infra text and 
notes 55-58. 

53. See supra §§ 4271-4281. 

54. Ill.—Hale v. Peo., 87 Ill.) 72. 

Miss.—Beck v. Allen, 58 Miss. 143. 

N. J.—Mohmking v. Bowes, 65 N. 
J. L. 469, 47 A 507. 
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charter provision®> the power may be restricted to 
a certain rate or amount which may be levied for 
any one year,°® or, in the case of a statutory change 
of the fiscal year, for the interval elapsing between 
the close of the old, and the beginning of the new, 
fiscal year.67 A limitation is also often imposed 
upon the amount or rate of certain special tax levies 
or taxes for special purposes.®® While the legisla- 
ture has the power to fix a maximum rate of taxa- 
tion for municipal purposes,®® such power must be 
exercised subject to applicable provisions of the con- 
stitution.®° The legislature cannot authorize a tax 
in excess of a constitutional limit,®! except in the 
particular cases and upon the particular conditions 
permitted by the constitution.** Statutes limiting 
the rate or amount of the tax at any point within the 
constitutional limit are held to be constitutional ;** 
and the legislature, fixing a limit at a point under 
the constitutional limit, may give power to the city 
to inerease the rate up to the constitutional limit 
upon certain conditions,®* and. the city in such case 
has no power to tax up to the constitutional limit 
if it has not conformed to the statutory conditions ;% 
but where the legislature first fully empowers the 
S.. C.—State, -v. Beaufort, 39 S. C. 


5, 27 SH 355: 
Ss. D. posed a decnon Vv. 


135 NE 816; 
Hughes St: 86, 
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Oh.—State v., Bish, 104 Oh. St. 206, 
State v. Cooper, 97 Oh. 
119:<3N BH (2533 
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city to levy to the constitutional limit, it cannot 
then affix to a part of such levy an unconstitutional 
condition.** In the face of an evident legislative 
intent that the limitation prescribed shall not be 
exceeded, it cannot be enlarged by implication from 
general provisions conferring the power to contract, 
make improvements, and ineyr liability.%7 

Retroactive effect of limitation. Statutes limiting 
the rate or amount of taxes will not be given a 
retroactive effect unless the intention of the legis- 
lature to do so is clearly shown.®8 

Exemptions from restriction. The constitution or 
statute®® sometimes exempts cities of a certain 
elass,’° or taxes for a particular purpose,”! from its 
operation. A constitutional exemption from the re- 
striction granted to a particular city applies also 
to territory subsequently annexed thereto,’? pro- 
vided such territory did not formerly belong to any 
city subject to the restriction.7* <A statute segre- 
gating certain property for state taxation and limit- 
ing the rate of the tax thereof and further provid- 
ing that certain other property shall be subject to 
be taxed locally, ‘‘as prescribed by law,’’ impliedly 
exempts the latter taxes from the rate restriction 
taxes should not exceed a certain 


rate except in case of emergency, 


Wageman v.| when the limitation might be sus- 


County, 13 S. D. 576, 83 NW 682. Cleveland, “tl; Oh=. Cir, “Ct oN. as. pended by ordinance passed by the 

55. See constitutional, statutory, | 588. unanimous vote of the supervisors 
and charter provisions. Or.—Godsby v. Portland, 38 Or.| approved by the mayor, does not re- 

56. S.—U. S. v. Cicero, 41 Fed. | 135, 63 P 14. i quire the concurrence ‘of all of the 
83 [aff 50 Fed. 14A7S4 COCA (4997; Pa.—Fingal v. Millvale Borough,| supervisors elected, and it is suffi- 
‘Sibley v. Mobile, 22 F. Cas. No.|162 Pa. 393, 29 A 644; In re Millvale] cient that all present vote in favor 
12,829, 3 Woods 535. Borough, 162 Pa. 374, 29 A 641,] of a suspension. San Christina Inv. 
'.cAla.—Bessemer v. Southern R. Co., | 644; Williamsport y. Brown, 84 Pa.}|Co. v. San Francisco, 167 Cal. 762, 


157 Ala, 428, 48 S 103; State v. South- 
ern R. Co., 115 Ala. 250, 22-S 589; 
Elyton Land Co. v. Birmingham, 89 
Ala. 477, 7 S 901; Ex p. Montgomery, 


438. 


63 Tex. 437; 


Tex.—Voorhies v. Houston, 70 Tex. 
331, 7 SW 679; Lufkin v. Galveston, 
Henderson v. 


141 P 384, 52 LRANS 676. 
66. Calland v. Springfield, 264 Mo. 
296, 174 SW 396 [exp] and dist State 


Fields, } v! Weinrich, 291 Mo. 461, 236 SW 872] 


64 Ala. 463. 

Cal.—Santa Barbara v. Eldred, 95 
Cal-e7s}30°R. 562: 

Del.—Monaghan vy. Lewis, 21 Del. 
218, 59 A 948. 

Ill.—Peo, v. Pittsburgh, etc., R. Co., 
316 Ill. 410, 147 NE 492; ‘Peo. Vv. 
Chicago, etc., R. Co., 313 Tu. 249, 145 
NE 86; Peo. v. Chicago, etc., R. Co., 


300 Ill. 258,133 NE 339; Peo. Vv. 
Knopf, 186 Ill. 457, 57 NE 1059; 
Cicero v. McCarthy, 172 Ill, 279, 50 


NE 188; Peo. v. Lake Erie, etc., R. 
Co., 167 Ill. 283, 47 NE 518; Culbert- 
son v. Fulton, 127 Tl. 30, 18 NE 781; 
Sparland v. Barnes, 98 Ill, 595: 
Weber v. Traubel, 95 Tl. 427; Hd- 
wards v. Peo., 88 Ill. 340; Spring v. 
Olney, 78 Ill. 101. 

Iowa.—Scott v. Davenport, 34 Iowa 
208. 
- Kan.—Bush v. Beloit, 105 Kan. 79, 
181 P 615; Columbus ‘Water Works 
Co. v. Columbus, 48 Kan. 99, 28 a, 
1097, 15 LRA 354; Chicago, ete., 


Co. v. Stanfield, 7 Kan. A. 274, 53 % 
772. 
Ky.—London v, Brown, 1838 Ky. 63, 


208 Sw BLT, 

La.—Endom vy. Monroe, 112 La. 779, 
36 S 681; Washington State Bank v. 
Baillio, 47 La. Ann. 1471, 17 S 880; 
Laycock vy. Baton Rouge, 36 La. Ann. 
328. 

Miss.—Herrick *v. Pascagoula St. 
R.) ~etc., Co.,° 97° Miss. 637, 54 °S 
660. ) 

Mo.—State v. Weinrich, 291 Mo. 
461, 236 SW 872; Pioneer Realty Co. 
v. Kansas City, (Mo.) 2238 SW 422; 
Strother v. Kansas City, 283 Mo, 283, 
223 SW 419; Union Trust Co. v. Pag- 
enstecher, 221 Mo. 120, 131, 119.°SW 
1103, 1105; Stanberry v. Jordan, 145 
Mo, 3 Td: 46 SW 1093. 

- N. M.—Territory v. Socorro, 12 N. 
M. 177, 76 P 283, 

N. C—State v. Atkinson, 107 N. 
317, 12 Aa 202; French v. Witming: 
(a@s 477: Weinstein v. New- 
‘ 35. 

- N. D.—State v. Flaherty, 45 N. D. 
549, 178 NW 790, s 


(Civ. A.) 258 SW 523; Williamson v. 
Cayo, (Civ. A.) 198 SW 643; Laredo 
v. Frishmuth, (Civ. A.) 196 SW 190; 
Muller v. Denison, 1 Tex. Civ. A. 293, 
21 SW 391. 

Va.—Richmond vy. Drewry-Hughes 
or 122 Va. 178, 90 SE 635, 94 SE 
98 


W. Va.—Knight v. West Union, 45 
W. Va. 194, 32. SE 163. 

Wis.—Somo Lumber Co. v. Lincoln 
County, 110 Wis. 286, 85 NW 10238. 

57. Garrison v. Jersey City, 92 N. 
J. L. 624, 105 A 460, 893. 

58. See infra § 4299. 


59. Michigan United Light, ete., 


Co. v. Hart, 235 Mich. 682, 209 NW 
937. 

60. Michigan United Light, etc., 
Co. v. Hart, supra. 


61. State v. Southern R. Co., 115 
Ala. 250, 22 S 589; Pioneer Realty Co. 
vy. Kansas City, (Mo.) 223 SW 422; 
Strother v. Kansas City, 283 Mo. 283, 
223° SW 419. 

[a] Levy by state for municipal 
purposes.—It is not permissible for 
the legislature indirectly to evade a 
constitutional limitation of the rate 
of municipal taxes by enacting a 
statute authorizing the state to levy 
for municipal purposes a tax in ex- 
cess of the constitutional limitation. 


State v. Southern R. Co., 115 Ala. 
250, 22 S 589. 

{b] Constitutional limit held not 
exceeded.—Bodenheim v. Lightfoot, 


103 Tex. 639, 132 SW 468, 

62. Rodman v. Washington, 122 N. 
C. 39, 30 SH 118. 

63. Heather v. Palmyra, 311 Mo. 
32, 276 SW 872; State v. Flaherty, 45 
N. D. 549, 178 NW 790; Somo Lumber 
Co. v. Lincoln County, 110 Wis. 286, 
85 NW_ 1023. 

64. State v, Weinrich, 291 Mo. 
461, 236 SW 872. 

65. San Christina Iny. Co. v. San 
Francisco, 167 Cal. 762, 141 P 384, 
52 LRANS 676; State v. Weinrich, 
291 Mo. 461, 236 SW 872. 

[a] Bmergency rate.—The 
Francisco Charter, providing 


San 
that 


(popular vote). 

67. U. S.—Cleveland v. U. S., 111 
Fed. 341, 49 CCA 383. 

Til. —Baltimore, etc.; “Re Cos Vit Rebs 
200 Ill. 541, 66 NE 148; Dollahon v. 
Whittaker, 187 Ill. 84, 58 NE 301; 
Peo. v. Lake Erie, etc., R. Co., 167 
Ill. 283, 47 NE 518; Weber v. Traubel, 
eae 427: Binkert v. Jansen, 94 Tl: 

peter tere v. New Orleans, 23 La. 
Ann. 35 

Nebr. 8. Wheeler v. Plattsmouth, 7 
Nebr. 270. 

Or.—Corbett v. Portland, 31 Or. 
407, 48 P 428. 

See Leavenworth v. Norton, 1 Kan. 
432 [appr Burnes v. Atchison, 2 Kan. 
454] (where the power of taxation 
is limited to seven mills on the dol- 
lar, a power of a city to raise more 
than that for the purpose of erecting 
hospitals, poorhouses, market houses, 
ete., is not necessarily implied from 
a provision in the charter making it 
the duty of its officers to erect such 
buildings). 

[a] For example taxes for cur- 
rent expenditures on account of some 
public utility service rendered the 
city are not exempt from the general 
tax limit because the power to con- 
tract for such services is among 
those specially enumerated in the 
city’s charter. Cleveland y. U..S., 
111 Fed. 341, 49 CCA 383. 

68. Peo. v. New York, etc., R. Co., 
316 Ill. 452, 147 NE 494; Peo. v. Chi- 
cago, etc., las Co., 300 Ill. 467, 133 NE 
212; Peo. Chicago, etc., R. Co., 289 
Tit. "282, 124 NE 658; Williamsburg Vv. 
Williamsburg First’ Nat. Bank, 211 
Ky. 606, 277 SW 977. 

Tax to pay debts antedating limi- 
tation see infra § 4298 

69, See constitutional and statu- 
tory provisions. 

70. See Williamson v. Cayo, (Tex. 
Civ. A.) 198 SW 643: 
See infra § 4300. 
State v. Birmingham, 167 Ala. 
651, 52 S461. 

73. State v. Birmingham, supra. 


1276 [44'C. J.] 
applicable to the segregated property’? and makes 
them subject to the restrictions ~ontained in other 
statutes applicable thereto.” 

Change of limitation. Ai charter or statutory 
limitation of the rate of municipal taxation may, 
within constitutional limitations, be enlarged or fur- 
ther restricted by a statute amending or repealing 
the earlier law.7®° Where the rate for city taxes is 
limited: to the rate for county taxes ‘‘now levied 
by law,’’ a subsequent increase in the county rate 
does not enlarge the limitation of the city rate.” _ 

[§ 4293] (2) Authorization of Increase by Voters 
or State Tax Commission.’® Under some constitu- 
tional, statutory, or charter provisions authoriza- 
tion by popular vote is necessary and sufficient to 
warrant an increase of a tax rate beyond a pre- 
seribed limit.7° Likewise, under some provisions 
authorization of indebtedness by popular vote 1s 
necessary and sufficient to warrant a tax in excess 
of a prescribed rate to discharge the indebtedness.*° 
Limitations of the increase which may be authorized 
by popular vote must be observed.§? A statute mak- 
ing approval by a state tax commission a condition 
precedent to an increase of the rate or amount of 
taxation above a prescribed limit®? is construed to 
apply only to a tax for ordinary expenditures®* 
and not a tax for the purpose of providing a sink- 


74. Richmond v. Drewry-Hughes 
Co., 122 Va. 178, 90 SE 635, 94 SH | an’ annual ‘tax 
989. limitation 

75. Richmond y. Drewry-Hughes 


Co., supra. 
76. U. S—U. S. v. Key West, 78 


MUNICIPAL CORPORATIONS 


grant of a continuing power. 
grant of power having been accepted 


[§§ 4292-4295 


ing fund and interest for bond issues voted by the 
people.*4 i ‘ 

[§ 4294] (3) Discretion of City in Fixing Rate. 
Where the city council is limited only as to the 
amount to be raised and not as to rate, it has a dis- 
eretionary power to fix a rate sufficient to produce 
the sum required,®> and this discretion will not be 
interfered with by the courts, in the absence of 
evidence of a clear abuse thereof,®® even though the 
levy is in fact somewhat in excess of actual re- 
quirements.87 Where a rate restriction is placed 
upon the power to tax, the city council has a dis- 
eretionary power to fix the rate at any point within 
the prescribed limit.%8 

[§ 4295] (4) Cities Having Special Charters. The 
power granted by a charter to a particular city, 
expressed in general terms, to impose taxes, must be 
considered in subordination to a general law of the 
state imposing a limit on taxation by cities gener- 
ally ;°° but a rate limitation contained in a special 
charter will not be affected by a subsequent gen- 
eral law providing for an annual levy of taxes but 
not containing any provision limiting the rate or 
amount,®® nor by later special legislation referring 
to the same.city and giving a power to tax in general. 
terms without mention of the. limitation;®? and 


where the charter, or an amendment thereto, speci- 


likewise the grant of power to levy 
in. addition to the 
contained 
and Villages act and is likewise the 


mendous. An increase in values of 
property may make the sum _ too 
much, a depression may make it too 
little. An impecunious taxpayer who 
fails to make returns, or a default- 
ing tax collector, upsets it entirely. 
The use of the words ‘sufficient for’ 


in the Cities 


This 


Fed. 88, 23 CCA 663; U. S. v. Howard 
County Ct., 2 Fed. 1, 1 McCrary 218; 
Kinsey v. Pulaski County, 14 F. Cas. 
No. 7,830, 2 Dill. 253. 

Cal.—Peo. v. Burr, 13 Cal, 343. 

Ida,—Standrod v. Case, 24 Ida. 365, 
133 P-651. 

Ill.—East St. Louis v. Peo., 124 Ill. 
655, 17 NE 447. 

N. J.—Atlantic City Free Public 
Library v. Atlantic City, 71 N. J. L. 
437, 58 A 1101; Mohmking vy. Bowes, 
COUN NS Te 469547 As 507. 

{a] Provisions not repealed.—A 
general law requiring a city to make 
a return of taxes which it requires to 
be levied, to the clerk of the county, 
does not work a repeal of a provision 
in its charter prohibiting it from 
levying over a certain rate per cent. 
Edwards v. Peo., 88 Ill. 340. 

Change of charter provisions by 
general or special laws see infra § 
4295. 

77. Tillamook City v. Tillamook 
Cotinty, 56 Or. 112, 107 P 482, 

78. Cross references: 

Levies in excess of limitation see 

infra §§ 43802-4305. 

Submission to popular vote in general 

see supra §§ 4286-4289, 


79. Peo. v. Hines, 293 Ill. 419, 127 
NE 6938; Boguechitto v. Lewis, 75 
Kiss. 741, 23 S 549; State v. Con- 


inental Zine Co., 272 Mo. 43, 197 SW 

; Evans v. McFarland, 186 Mo. 
703, 85 SW 8738; Wibaux Impr. Co. 
v. Breitenfeldt, 67 Mont. 206, 215 
P 222; St. Louis-San Francisco R. 
Co. v. .Dickey, 113 Okl. .72, 288 P 
858. 

[a}. Sufficiency of one authoriza- 
tion.—Where power is granted to 
levy an annual tax in exeess of the 
limit by vote of the people, a sub- 
mission for succeeding years after 
the tax has been once authorized by 
vote is not necessary. Peo. v. Chicago, 
etc., SM@osgs 681 9H) 46, 6420,6%1 50 
NE 247 (“The power granted to cities 
and villages by the body of para- 
graph 114 is to levy an annual tax 
for park purposes and is the grant of 
a continuing power. The grant con- 
tained in the proviso of the act, 
when accepted by the electors, is 


by the electors of the village of 
Libertyville in 1920, it was not nec- 
essary to vote upon the question 


thereafter in each succeeding year 
to render such additional tax 
legal’’). 


80. Nall v. Elizabethtown, 200 Ky. 
321, 254, SW 893; Ballard v. Shelby- 
ville, 180 Ky. 135, 201 SW 452; Win- 
chester v. Nelson, 175 Ky. 63, 193 
SW 1040; State v. Bish, 104 Oh. St. 
206, 1385 NE 816, 

81. St. Louis-San Francisco R. 
pee v. Forbess, 111 Okl. 48, 237 P 
596. 

82. Albuquerque v. Water 


Supply 
Go. 24 N. M. 368, 174 P 217, 5 


ALR 


83. Albuquerque v. Water 
Co., supra. 

84. Albuquerque vy, Water 
Co., supra. 


Supply 
Supply 


RR. Cos 
State v. 
Barr v. 

Green- 


85. Peo. v. Chicago, etc., 
289 Ill, 282, 124 NE 658; 
Powers, 24 N. J. L. 408; 
Philadelphia, 8 Pa. Dist. 19; 
banks v. Boutwell, 43 Vt. 207. 

[a] Tax equal to indebtedness.— 
Under a statutory provision that the 
corporate authorities shall before is- 
suing obligations to meet an increase 
in corporate debt levy an annual tax, 
which tax shall be equal to, and suf- 
ficient for, and applied exclusively 
to the payment of the interest and 
principal of such debt, within a cer- 
tain period, the corporate authorities 
have discretionary power to deter- 
mine what will be sufficient and, act- 
ing in good faith, may fix the tax 
rate. Barr v. Philadelphia, 8 Pa. 
Dist. 19, 23 (“If construed strictly, 
the effect of the word ‘equal’ would 
be that the amount to be raised by 
the tax should be exactly the same 
as, and no more and no less than 
the amount of the principal and in- 
terest of the debt, and if the moneys 
so raised are to be applied exclu- 
Sively to such payment, then any 
possible surplus could be used for 
no other purpose. The difficulty of 
working out so exact a problem re- 
lating to the complicated affairs of 
a vast municipality, and extending 
over a period of thirty years, is tre- 


suggests a different thought, implies 
that a discretion is to be exercised 
to determine what will be sufficient, 
and gives the clue with which to 
reach the real meaning. The cor- 
porate authorities having before them 
the assessed values of properties 
within the municipality, and with a 
knowledge of what sum _ will be 
needed within thirty years to meet 
the interest and principal of the pro- 
posed increase of debt, are reason- 
ably and fairly *to determine what 
tax rate will be sufficient to meet 
the demands. Any failure to exer- 
cise such discretion or any abuse 
of it, would no ‘doubt call for the 
interference of the courts, but so 
long as no such neglect or wrong is 
alleged, it is a matter for the mu- 
nicipal authorities to deal with 
alone’), 

86. Peo, v. Chicago, ete., R. Co., 
289 Ill. 282, 124 NE 658; State v. 
Powers, 24 N. J. LL. 408; Barr= wv. 
Philadelphia, 8 Pa. Dist. 19; Green- 
banks v. Boutwell, 43 Vt. 207. 

87. See cases supra note 86. 

88. Baltimore, etc., R. Co. v. Peo., 
200 IN, 623, 66 NE 246; Baltimore, 
etc... R. Co, v. Peo., 200 Ill. 541,966 
NE 148; Scoville. v. Cleveland, 1 Oh. 
St. 126; Hollister v. Bennett, 9 Oh. 
83;-Dwyer v. Hackworth, 57 Tex. 245; 
Muller v, Denison, 1 Tex. Civ. A. 293, 
21 SW 391; Chandler v. Bradish, 23 
een 416; Brown v. Hoadley, 12 Vt. 

(a] Rates for several purposes 
within total limit—aA_ statute, au- 
thorizing municipal taxes for several 
purposes and fixing the maximum 
rate for all purposes combined, may 
properly delegate to the municipal 
authorities the determination, within 
the bounds of the total tax author- 
ized, of the rate for each purpose. 
Henderson vy. Fields, (Tex. Civ. A.) 


258 SW 523. 
vee Smith v. Vicksburg, 54 Miss. 
90. McGill v. Hedges, 62 Wash. 


274, 113 P 635. 
91. Strother v. Kansas City, 283 
Mo. 2838, 223 SW 419. 
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fies a rate higher than the rate allowed by general 
law, the charter rate controls,®? it being a rule that 
a general law regulating the rate will not be deemed 
to take away greater powers granted to municipali- 
ties-by special charter provisions unless it appears 
that the legislature intended such act to apply to 
them.®* In some jurisdictions, cities having special 
charters are expressly excepted from general laws,®* 
and among such cities, not subject to any particular 
classification, constitutional or statutory, higher 
rates may be allowed to some than to others.2® The 
fact that the charter limits the amount of the tax 
does not preclude the right of the legislature to em- 
power the municipality to levy a special tax in ex- 
cess thereof,°® as such a statute is in effect an 
amendment of the charter." 

[§ 4296] (5) Cities of Stated Class or Popula- 
tion.°® Some constitutional or statutory provisions 
place a limitation on the rate or amount of the taxes 
which may be levied by cities of a certain class,®® 
such as those possessing a certain population. 

[§ 4297] (6) After Reorganization of Municipal- 
ity. A city which has reorganized under the general 
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higher rate than before, may levy taxes at the higher 
rate in order to pay a judgment obtained against’ 
it after the reorganization,? even though the accrual 
of the cause of action antedated the reorganiza- 
tion.’ 

[§ 4298] (7) Taxes Chargeable against Limitation 
in General.« Where a constitutional limit for 
‘‘taxes of every kind and description, general or 
special’’ is fixed,® every tax levied, whether general 
or special, is included in the computation;® and a 
cdnstitutional limit for taxes to meet ‘‘current ex- 
penses’’ covers all items of expenditure during a 
current fiscal year,’ including items in the nature 
of permanent investments® as well. as the ordinary 
recurrent expenses of government administration.® 
Special assessments against abutting landowners for 
local improvements are not taxes in the sense of be- 
ing chargeable against the general tax limit,!° but 
a tax levied to meet a debt assessed against the city 
for public benefits from public improvements is 
chargeable against the general tax limit;14 and 
where a special assessment for an improvement 
covers all the property in the city, it 1s subject 
to the same limitation as a general tax.12 Loss and 


law, thereby obtaining a right to 


92. Waycross v. ‘Tomberlin, 146 
Ga. 504, 91 SE 560. 

93. Baltimore, etc., R. Co. v. Peo., 
200 Ill. 623, 66 NE 246; Peo. v. Knopf, 
L86~ Ti. (457,40 ST “NH 1059; Cicero:“v. 
McCarthy, 172 Ill. 279, 50 NE 188. 

94. See constitutional and statu- 
tory provisions. : 

95. Cave v. Houston, 65 Tex. 619. 

[a] Reason for rule.—‘Sec. 3, art. 
8, of the Constitution is not appli- 
cable to such municipal corporations 
as may have their charters granted 
and amended by special laws. Art. 
II, see. 5, of the Constitution, shows 
that such cities are to be excepted 
from the operation of this general 
provision. They may levy, assess, 
and collect such taxes as may be 
authorized by law. This authority 
may extend to allowing such cities 
to levy and collect a larger amount 
of taxes than cities incorporated only 
by general law; and one of_ these 
cities may be authorized to levy a 
heavier tax than another of the 
same kind. The whole object of 
this section, in allowing these cities 
to have their charters amended to 
suit their condition and the emer- 
gencies to which they may be sub- 
ject, not in common with smaller 
places, would be defeated, if they are 
not to be allowed to levy and collect 
taxes, except to the same extent and 
in the same manner as towns hav- 
ing less than ten thousand, inhab- 


itants.” Cave v. Houston, 65 Tex. 
619, 621. 

96. Kelsey v. Nevada, 18 Cal. 
629 


Special taxes and taxes for special 
purposes generally see infra § 4299. 

97. Kelsey v. Nevada, 18 Cal. 629. 

Amendment of municipal charter 
by legislative action generally see su- 
pra § 143 in 43 C. J. 

98. Exemption of class from limi- 
tation see supra § 4292. 

99. See constitutional and statu- 
tory provisions. : 

[a] Implied repeal—(1) A stat- 
ute applicable by its terms to cities 
of a stated population and another 
statute by its terms applicable to 
cities of a stated class are both gen- 
eral in their nature and where they 
are applicable to the same city and 
contain inconsistent provisions re- 
stricting the rate or amount of taxes 
to be raised, the later statute in 
point of time governs. Whitfield v. 
Davies, 78 Wash. 256, 138 P 883. 
(2) However the rule that a later 
statute impliedly repeals an earlier 
jnconsistent statute relating to the 
same subject matter (see Statutes 
[36 Cyc 1073]) (3) does not apply to 


levy taxes at a 


two statutes applicable to cities of 
the same class where the earlier 
statute places a restriction upon the 
tax levy and the later omits,all ref- 
erence to it (Benn y. Grays Harbor 
County, 102 Wash. 620, 173 P 632). 

1. See Walker v. Meyers, 114 Tex. 
225, 266 SW 499 [aff (Civ. A.) 264 
SW 314]. 

[a]. Application of provisions.— 
(1) A city of a stated population is 
governed by a constitutional restric- 
tion in express terms applicable to 
cities of its class, and not by another 
provision in the same constitution 
containing different restrictions ap- 
plicable to cities generally and ex- 
pressly excepting from its operation 
cities provided for elsewhere in the 
constitution. Bass v. Clifton, (Tex. 
Civ. A.) 261 SW 795. (2) A statute 
containing a rate restriction appli- 
cable to cities of a stated population 
is applicable to all cities within such 
classification (Peo. v. Wabash R. Co., 
276 Ill. 92, 114 NE 552), (3) and the 
fact that it may have been enacted to 
meet’ an emergency in a few cities 
does not operate to restrict its appli- 
cation to cities where such emer- 
gency is shown to exist, in the ab- 
sence of an express stipulation to 
that effect (Peo. v. Wabash R. Co., 
supra). (4) Emergency as justifica- 
tion for excessive levy see infra § 
4305. 

[b] Ascertainment of population. 
—Where the legislature has con- 
ferred upon a city council power to 
levy and collect a tax at a limited 
rate conditioned upon the city’s hav- 
ing a stated population, but fails to 
prescribe a method for determining 
the population, there is an implied 
grant of authority to the city council 
to ascertain the facts as to popula- 
tion in its own way. Tyler v. Tyler 
Bldg., etc., Assoc., 98 Tex. 69, 81 SW 
2 


2. Carney v. Marseilles, 136 Ill. 
401, 26 NE 491, 29 AmSR 328. 

3. Carney v. Marseilles, supra. 

4, Taxes for special purposes see 
infra § 4299. 

5. See constitutional provisions. 

6. Pioneer Realty Co. v. Kansas 
City, (Mo.) 223 SW 422; Strother v. 
Kansas City, 283 Mo. 283, 223 SW 
419. 

7. Oklahoma News Co. v. Ryan, 
101 Okl. 151, 224 P 969, 


8. Oklahoma News Co. v. Ryan, 
supra. 

9. Oklahoma News Co. v. Ryan, 
supra. 


Current expenditures on account of 
public utility service rendered to city 
see supra note 7, 


10. Wickliffe v. Greenville, 170 
Ky. 528, 186 SW 476. 

[a] “The distinction between a 
tax and a local assessment has been 
uniformly recognized by the courts 
of this State; and, while the latter is 
in one sense a tax, since it is the 
imposition of a burden upon the 
citizen and an involuntary charge 
upon his property, it is not a tax in 
the sense contemplated by the fram- 
ers of the constitution [in limiting 
the power of the city to tax].” 
Wickliffe v. Greenville, 170 Ky. 528, 
532, 186 SW 476. 


11. Peo. v. Chicago, ete., R. Co., 
295 Ill. 284, 129 NE 167. 
12. Futscher v. Rulo, 107 Nebr. 


521,186 NW 536. 

{a] Reason for rule.—‘‘The dis- 
tinction in principle underlying the 
levy of a general tax and the levy of 
special assessments is lost sight of 
when the improvement proposed is 
of such a character and of such gen- 
eral benefit to the entire city that all 
the property in the city must be in- 
cluded within a single taxation dis- 
trict, so as to make it possible that 
the special assessment may be made. 
.». If the legislature intended to 
prohibit the city from exceeding an 
expenditure equaling 20 per cent. of 
the taxable property in the city in 
the constfuction of hydrants, water- 
mains and a reservoir, when the 
cost was to be paid by general taxa- 
tion, then, certainly, especially in 
view of the uncertainty found in the 
statute, it logically follows that the 
legislature may also have intended 
to prohibit any expenditure beyond 
that limit, when the cost of such im- 
provements was to be paid by spe- 
cial assessment. In either event, it 
is the same character of public im- 
provements to be constructed and 
the same property owners who are to 
be compelled to pay the tax. The 
purpose of the statute was to pro- 
tect the taxpayer against excessive 
expenditure in the purchase by the 
city of a water system, and to pre- 
serve his property from a burden 
greater than 20 per cent. of its as- 
sessed value. It ‘makes little dif- 
ference to him whether the tax which 
he is called upon to pay is a general 
tax or a special assessment. The 
obvious purpose of the statute, to 
the end of giving him _ protection, 
would be thwarted by a holding that 
the city authorities might, by special 
assessment covering the entire prop- 
erty in the city, do what they were 
clearly prohibited from doing by a 
general tax.” Futscher v. Rulo, 107 
Nebr, 521, 527, 528, 186 NW 5386, 


nw 
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cost of collection of the tax are not carried into the | limit,1® as where they are expressly or impliedly | 


computation,!® nor are interest and penalties charge- 


able against the limit.* 


Tax for debts antedating limitation. A tax levied 
in payment of a debt created ‘prior to the adoption 
of the constitution or statute imposing the lmita- 
tion is not chargeable against the limit established 
thereby, where, at the time such indebtedness was 
ineurred, the municipality had the power to impose 


a tax sufficient to discharge it.1® 


Taxes to pay judgments against the municipality 
are sometimes held to be chargeable against the gen- 
eral tax limit,!® as where the judgments are for 
ordinary indebtedness,17 or where taxes to pay the 
claims upon which the judgments are based would 
be chargeable against the limit;!® but sometimes 
they are held not chargeable against the general 


13. Peo. v. Chicago, ete., R. Co., 
322 Ill. 150, 152 NE 575; Peo. v. Klee, 
282 Ill. 440, 118 NE 754; Peo. v. N. J. 
Shed Co., 282 Tll. 245, 118 NE 


fa] Reason for rule.—‘It is 
within the power and duty of the 
county clerk in extending taxes to 
add a reasonable amount for loss 
and cost, where such has not been 
added by the taxing body. Various 
amounts have been approved. No 
hard and fast rule can be laid down 
as to any percentage which may be 
extended. ... Whatever is shown to 
be necessary may be levied 
cover. all proper items of loss 
fand cost of collection. The 
amount levied for that purpose con- 
stitutes a lawful levy unless there 
is a manifest abuse of discretion on 
the part of the taxing body or the 
county clerk. ... The purpose of a 
levy for loss and cost is to insure 
the necessary amount of money in 
the treasury at the proper time... . 
Courts will not interfere with, the 
exercise of sound business judgment 
on the part of public authorities but 
will interfere to prevent an abuse of 
discretion.”” Peo. v. Chicago, ete., R. 
Co., 322 Ill. 150, 152, 152 NE 575, 

14.. Chicago, etc., R. Co. v. Hart- 
shorn, 30 Fed, 541; Tobin v. Harts- 
horn, 69 Iowa 648, 29 NW-764. 

15. U. S.—Quincy v. U. S., 113 U. 
S. 332, 5 SCt 544, 28 L. ed. 1001; 
Ralls County Ct. v. U. S., 105 U. Sg. 
733, 26 L. ed. 1220; U. S. v. New Or- 
leans, 103 U. S. 358, 26 L. ed. 395; 
Von Hoffman v. Quincy, 4 Wall. 535, 
18 L. ed. 403; U. S. v. New Orleans, 
17 Fed. 483 [rev on other grounds 
faye S...220,: 9. SCt, 755, 33 Led. 

Ill.— Peoria, etc., R. Co. v. Peo., 116 
Ill. 401, 6 NE 497; Chiniquy v. Peo., 
78 Ill. 570; Mason v. Shawneetown, 
TT THs 533; 

Mo.—Stanberry v. Jordan, 145 Mo. 
371, 46 SW 1098. 

Nebr.—State v. Kearney, 49 Nebr. 


325, 68 NW 533. 
N. C.—French vy. Wilmington, /75 
N. C. 477; Weinstein v. Newbern, 71 


N. C. 5385. 

Tex.—Voorhies v. Houston, 70 Tex. 
331, 7 SW .679; Texas, etc., R. Co. v. 
Harrison County, 54 Tex. 119; Dean 
vy. Lufkin, 54 Tex. 265; Concho Camp 
No. 66 W. O. W. v. San Angelo, (Civ. 
A.) 231 SW 1106. 

[a] Subscription to railroad stock. 
—A railroad company’s charter hav- 
ing conferred on municipalities pow- 
er to subscribe to its stock, and, 
by implication, power to levy taxes 
to meet the obligation, it was held 
that a subsequent general law limit- 
ing the rate of taxation had no ap- 
plication. Peoria, etc., R. Co. v. Peo., 
116 Ill. 401, 6 NE 497. 

16.» Chicago, .ete,3.R. .Co. iv. Reo., 
177 Ill. 91, 52 NE 439; State v. New 
Orleans, 32 La, Ann. 709; Walker v. 
Cookeville, 6 Tenn. Civ. A. 74. And 
see cases infra notes 17, 18. 


to. 


excepted by statute,?? or where the judgments are 


for personal injuries resulting from the city’s negli- 


gence.”1 


[§ 4299] (8) Special Taxes and Taxes for Special 
Purposes—(a) In General. By constitutional, statu- 
tory, or charter provision”? a limitation may be 
imposed upon the rate or amount of taxes levied 
for a special purpose.”* If the amount of a special 


tax levied by the city is limited to a fraction of the 


nicipal tax.** 


17; 5 OU. S—Carroll Countysyv., U.S; 
18 Wall.-71, 21 L, ed. 771, [dist Butz 
vy. Muscatine, 8 Wall. 575, 19 L. ed. 
490]; Cleveland v. U. S., 111 Fed. 341, 
49 CCA 383. 

Ili.—“Chicago, etc., R. :Co.- v.. Peo, 
177 Ill. 91, 52 NE 439, 

Kan.—Osborne County vy. Blake, 25 
Kan. 83563) Chicago, Vete., 0 R.- Conv: 
Stanfield, 7 Kan. A, 274, 53 P 772. 


La.—Witowski v. Bradley, 35 la. 
Ann, 904. 
Mo.—Arnold v. Hawkins, 95 Mo. 


569, 8 SW 718. 

N. M.—Raton Waterworks Co. V. 
Raton, 9 N. M. 70, 49 PB 898. 

Or.—Corbett v. Portland, 31 Or. 
407, 48 P 428. 

18. Peo. v. Cleveland, ete., R. Co., 
300 Ill. .868, 183 NE :255; (Peo. :v. 
Cleveland, ete., R. Co., 271 Ill. 195, 
110 NE 1021; Peo v. Chicago, etc., 
R, Co., 270 Ill. 477, 110 NE 720; Chi- 
cago, etc., R. Co. vy. Stanfield, 7 Kan. 
A. 274, 58 P 772; State v. Royse, 3 


Nebr. (Unoff.) 262, 91 NW 559 [dist 
Dawson County v.. Clark, 58 Nebr. 


756, 79 NW 822]. 
f 19. See infra text and notes 20, 
iby 

20. Helena v. U. S., 104 Fed. 113, 
43 CCA 429; Atchison, ete., R. 


Co., 
v. Kansas City, 92 Kan. 300, 140 P 
1040; Watts v. Port Deposit, 46 Md. 
500; Omaha v. State, 69 Nebr. 29, 94 
NW 979; Dawson Caunty v. Clark, 58 
Nebr. 756, 79 NW 822. 

[a] Judgments other than for cur- 
rent expenses.—Atchison, etc., R. Co. 
YY qenaee City, 92 Kan, 300, 140 P 
1040. 

21. Flagstaff v. Gomez, (Ariz.) 
242 P 1003; Rice v. Walker, 44 Iowa 
458 [dist Iowa R. Land Co, v. Sac 
County, 39 Iowa 124]; Menar y. San- 
ders, 169 Ky. 285, 188 SW 949, LRA 
1917E 422. : 

22. See constitutional, 
and charter provisions, 

23. U. S.—Galena v.\U. S., 5 Wall. 
705, 18 L, ed. 560. 

Ark.—Vance v. Little Rock, 30 Ark, 


statutory, 


BO. 

Tll.—Baltimore, ete., R. Co. v. Peo., 
200 Ill. 628, 66 NE 246; Baltimore, 
ete., R. Co. v. Peo., 200 Till. 541, 66 
NE 148; Otis v. Peo., 196 Ill. 542, 63 
NE 1058. 

La.—Clifton v. Hobgood, 106 La. 
535, 31 S 46. 

Mich.—Diamond Match Co, v. On- 
tonagon, 140 Mich, 188, 103 NW. 578. 

Nebr.—State v. Royse, 71 Nebr. 1, 
98 NW 459, 8 Nebr. (Unoff.) 269, 97 
NW. 478. 

Oh.—Fosdick v, Perrysburg, 14 Oh. 
St. 472. 

Okl.—Simmons y. Stuckey, 113 Okl. 
200, 241 P 124, 

Tex.—Meyers v. Walker, (Civ. A.) 
264 SW 3814; Sandmeyer v. Harris, 7 
Tex. Civ. A. 515, 27 SW 284. 

[a] Application.—A general stat- 
ute, which does not merely limit the 
tax for special purposes but contains 
also a grant of the power to cities 
to levy it, is not applicable to a 


state tax for the same purposes, the levy of the state 
tax is a condition precedent to the levy of the mu- 


[§ 4300] (b) Inclusion in, or Exemption from, 
General Tax Limit.?* 
special purpose is chargeable against the general 
tax limit,2* even though for a purpose properly 


A special tax or a tax for a 


city which already has an unlimited 
power under its charter to tax for 
such purposes. Baltimore, etc., R. 
Co. v. Peo., 200 Ill. 623, 66 NE 246. 

[b] Repeal.—aA statute or charter 
provision authorizing a special tax 
not to exceed a certain amount is not 
repealed by statutes or charter pro- 
visions fixing a limit for general 
taxes. Galena v. U. S., 5 Wall. (U. 
S.) 705, 18 L. ed. 560. 

24. Hoefling v. San Antonio, 85 
Tex. 228, 20 SW 85, 16 LRA 608 [dist 
Hirshfield v. Dallas, 29 Tex. A. 242, 
15 SW 124]. 

25. Cross references: 

Tae pay judgments see supra § 

4 i 
Water tax see infra § 4308. 

26. .U. S:—vU.. S., vi. Cicero,.41 Fed. 
83 [aff 50 Fed. 147, 1 CCA 499]. 

Ga.—Waycross v. Tomberlin, 146 
Ga. 504,91 SE 560; Arnett v. Griffin, 
60 Ga, 349; Waller v. Perkins, 52 Ga. 


233; Barlow v. Sumpter County, 47 
Ke 639; Couper y. Rowe, 42 Ga. 
Ill.—Peo. v. Chicago, et¢.-aR....Co.; 


308 Ill. 54, 189 NE 2; Peo. v. Chicago, 
etc., R. Co., 307 Ill. 298, 1388 NE 664; 
Dollahon v. Whittaker, 187 Ill. 84, 58 
NE 301; Peo. v. Lake Erie, ete., R 
Co., 167 Ill, 283, 47 NE 518; Weber v. 
Traubel, 95 Ill. 427; Bulliner v. Peo., 
95. Ill. 394 [foll Binkert v. Jansen, 94 
Jackson County v. Brush, 


Iowa.—Dumphy v. Humboldt Coun- 
v. Davenport, 14 Iowa 494. 

Kan.—Bush y. Beloit, 105 Kan. 79, 
454; Leavenworth v, Norton, 1 Kan. 
432; Clark v. Atchison, etc., R. Co. 
Williamson, 8 Kan, A. 711, 54 P 
928; Chicago, ete., R. Co. v. Stanfield, 

Ky.—Bardwell v. Harlin, 
232, 80 SW 773, 26 KyL 101. 

Niles, 103 

Mich. 301, 61 NW 498, 

Miss.—Beck vy, Allen, 58 Miss. 143. 
222, 77 SW 861. 

Mont.—Palmer vy, Helena, 40 Mont. 

Nebr.—State v. Gosper County, 14 
Nebr. 22, 14 NW 801; Burlington, etc., 
13 NW 628; Jones v. Hurlburt, 13 
Nebr. 125, 3 NW 5; Reineman v. Cov- 
State vy. Lancaster County, 6 -Nebr. 
214. 
Ny Jin, 660. 

N. Y.—Rochester Bd. of Education 

Oh.—State v. Bish, 104 Oh. St. 206, 
135 NE 816; State v. Moenter, 99 
Brewster, 9 Oh, Dec. (Reprint) 357, 
12 CincLBul 223. 


ty, 58 Iowa 273, 12 NW 306; Clark 
181 P 615; Burnes vy. Atchison, 2 Kan, 
8 Kan,, A. 733, 54 P 930; McIntire v. 
T-Kans A. 274, 63:.P 772, 
118 Ky. 
Mich.—Schneewind v. 
Mo.—Brooks v. Schultz, 178 Mo. 
498, 107 P 512, 
R. Co. v. Clay County, 13 Nebr. 367, 
ington, .6tC.4 ckt.1y) COles 1 eONOD LE. ao L018 
N. J.—Shackelton vy. Guttenberg, 39 
Year AO aR 119 Misc. 124, 195 NYS 
Oh. St. 110, 124 NE. 70; State v. 
Okl.—Murray v. Ryan, 125 Okl. 17, 
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designated as a state function,?’ unless it is ex- 
-pressly or impliedly exempted therefrom.”* The tax 
is not exempted by a statute. authorizing the levy | 
of an additional tax for special purposes,?° unless 
the implication is clear that the legislature intended 
it to be exempt,®° as, for example, where the ad- 
ditional power is granted for the execution of man- 
datory provisions of a public health law.** 
a statute granting the power to levy an additional 
tax for a special purpose and limiting its rate is 


257 P 285; Acme Milling Co. v. Bona- 
parte, 125 Okl. 15, 257 P 284. 

4 Or.—Corbett v. Portland, 31 Or. 
407, 48 P 428. 

Tex.—Denison y. Foster, 90 Tex. 22, 
36 SW 401; Lufkin v. Galveston, 63 
Tex. 437; Muller v. Denison, 1 Tex. 
Civ. A. 298, 21 SW 391. 

{a] Making limitation effective.— 
“The limitation of the aggregate 
amount of taxes to be levied to one 

“and one-third percentum was in- 
tended to have some effect. It could 
have no effect if every tax authorized 
by law for specific purposes was ex- 
cepted from the limitation.” Peo. v. 
Chicago, etc., R. Co., 306 Ill. 402, 409, 
138 NE 127. , 

{b] Tax for purchase of electric 
light plant.—The purchase by the 
eity of an electric light plant while 
the service is already being properly 
furnished by a private corporation 
under a franchise is not a “reason- 
able and necessary current’ expense 
within a constitutional provision al- 
lowing taxes to be levied for such a 
purpose in excess of the _ constitu- 


tional limit. Palmer v. Helena, 40 
Mont. 498, 107 P 512. 
27:' Peo. v.. Chicago): ete:, .R.: Co., 


322 Til. 150, 152 NE 575; Strother v. 
Kansas City, 283 Mo. 283, 223 SW 
419; Rochester Bd. of Education v. 
Van Zandt, 119 Misc. 124, 195 NYS 
297 [aff 204 App. Div. 856 mem, 197 
NYS 899 mem (aff 234 N. Y. 644 
mem, 138 NE 481 mem)]; Athens v. 
Moody, 115 Tex. 247, 280 SW 514. 

“The adoption in the final sentence 
of the meaning of the phrase ‘city 
purposes’ as used in the first sen- 
tence is supported by the practical 
construction that has been put upon 
it in its actual application. For 
nearly forty years the cities of the 
state have construed the section to 
include taxes levied for educational 
as well as for other state functions. 
Education is a state function but so 
is fire, police and health protection 
and public charity. No question has 
been heretofore raised as to the in- 
clusion of taxes for any of those 
purposes in the two per cent limita- 
tion. . . . If the restrictions were re- 
moved to the expenditures by cities 
for all state purposes, it would ren- 
der the constitutional limitation a 
useless formality for in the case of 
the plaintiff alone the appropriation 
deemed thecessary for educational 
purposes in 1921 exceeds the total 
amount required for all other depart- 
ments of the city. It would also 
raise a question with reference to 
the validity of the indebtedness here- 
tofore incurred by cities not only for 
school but for police, fire, health and 
charitable purposes which could only 
be solved by a construction of the 
words ‘city purposes’ in the first sen- 
tence at variance with the construc- 
tion contended for by the plaintiff 
for similar language in the last sen- 
tence.” Rochester Bd. of Education 
v. Van Zandt, 119 Misc. 124, 126, 195 
NYS 297 [aff 127 App. Div. 925 mem, 
111 NYS 1146 mem]. 


23. U. S—East St. Louis v. U. &., 
120 (WU. S.600) oF “SCt* 739,-30 “Ll. Jed. 
798; Quincy v. Jackson, 113 U.S. 


332, 5 SCt 544, 28 L. ed. 1001; Ralls 
County Ct. v. U. S., 105 U. S. 733, 26 
L ed, 1220; Butz v. Muscatine, 8 Wall, 
575, 19 L. ed. 490; U. S. v. Capde- 
vielle, 118 Fed. 809, 55 CCA 421 [cer- 
tiorari den 189 U. S. 510, 23 SCt 850, 
47 LU. ed. 923]; Cleveland v. U. S., 111 
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While 


Fed. 341, 49 CCA 383; Helena v. U. S., 
104 Fed. 113, 43 CCA 429; U. S. v. 
Key West, 78 Fed. 88, 23 CCA 663; 
Brooks v:, Memphis, 4 F. Cas. No. 
L954) Patey 9° U ES. i300) 24. tied. 

Visalia, 141 Cal. 


924]. 

Cal.—Brown v. 
372, 74 P 1042; Peo. v. Rigney, 63 
Cal. 296; McCracken y. San Fran- 
cisco, 16 \Cal, 591. 

Colo.—Denver v. Adams County, 33 
Colo: 21,177 <Pa858; 

Ga.—Waller v. Perkins, 52 Ga. 233. 

Il].—Peo. v. Hines, 293 Ill. 419, 127 
NE 693; Peo. v. Cleveland, etc., R. 
Co, 267 Ill. 160, 107 NE 801; Wabash 
R. Co. v. Peo., 187 Ill. 289, 58 NE 254; 
Chicago, ete, R. Co. v. Baldridge, 
177 Ill. 229, 52 NE 2638; East St. Louis 
v. 'Peo.,. 124211 656; 17° NE? 447, 
Thatcher v. Chicago, ete., R. Co., 120 
Ill. 560, 11. NE 8538;. Peoria, etc., R. 
Co. v. Peo., 116* Ill. ‘401,'°6 NE :497; 
pops ha. ay v. Pinckneyville, 239 Ill. A. 


Ind.—Brcvaw v. Gibson County, 73 
Ind. 543. 

Iowa.—Grunewald v. Cedar Rapids, 
118 Iowa 222, 91 NW .1059; Sioux 
City, etc., R. Co. v. Osceola County, 
52 lowa 26,'2 NW. 593; Rice’ v. 
Walker, 44 Iowa 458. 

Kan.—Columbus Water-Works Co. 
v. Columbus, 48 Kan. 99, 28 P 1097, 
15 LRA 354, 

La.—Endom vy. Monroe, 112 La. 779, 
36 S 681; New Orleans v. Burthe, 26 
La. Ann. 497, 

Me.—-Stevens v. Anson, 73 Me. 489. 
a aise ke v. Port Deposit, 46 Md. 

Mass.—Taft v. Wood, 14 Pick. 362. 

Mich.—Diamond Match Co. v. On- 
tonagon, 140 Mich, 183, 1083 NW 578; 
Crooks v. Whitford, 47 Mich. 2838, 11 
NW 159. 

Minn.—In re Polk County Delin- 
quent Real Est. Taxes, 147 Minn. 
844, 180 NW 240; McCormick v. 
Fitch, 14 Minn, 252. 

Miss.—Beck v.. Allen, 58 Miss, 143; 
Warren County v. Klein, 51 Miss. 807. 

Mo.—Evans v. McFarland, 186 Mo. 
703, 85 SW 873; Lamar Water, etc., 
Co. v. Lamar, 128 Mo. 188, 26 SW 
1025, 31 SW 756, 32 LRA 157 [overr 
State v. Columbia, 111 Mo. 365, 20 
SW 90]; St. Joseph v, Pitt, 109 Mo. 
A. £35, 83 SW 544, 

Nebr.—Omaha v. State, 69 Nebr. 
29, 94 NW 979; Dawson County y. 
Clark, 58 Nebr. 756, 79 NW 822. 

N. M.—Lanigan vy. Gallup, 17 N. 
M. 627, 131 P'997; Laughlin v. Santa 
Fe County, 3 N. M. 264, 5 P 817. 

N. Y.—Olean v. King, 5 NYSt 169 
faff 116 N. Y. 365, 22 NE 559]. 

Oh.—State v. Dean, 95 Oh. St. 108, 
116 NE 37. 

Pa.—Fingal v. Millvale Borough, 
162 Pa. 398, 29 A 644; In re Millvale 
Borough, 162 Pa. 374, 29 A 641, 644; 
Wilkes-Barre’s App., 116 Pa. 246, 9 
A 308; Com. v. Allegheny County, 40 
Pa, 348; Com. v. Pittsburgh, 34 Pa. 
496; In re Millvale Borough No. 2, 
14 Pa. Co. 82; Scranton v. Delaware, 
Stor Rw Cos, a ae Ce Lae 

enn.—Nashville, ete, R. Co. v. 
Hodges, 7 Lea 663; Nashville, ete., R. 
Co. v. Franklin County, 56 Lea 707. 

Tex.—Sherman v. Langham, 92 
Tex. 13, 40 SW 140, 42 SW 961, 39 
LRA 258; Austin v. Nalle, 85 ‘Tex. 
520, 22 SW 668, 960 [aff (Civ. A.) 21 
SW 375]; Austin v. Gulf, ete, R. Co., 
45 Tex, 284; Nalle v. Austin, (Civ. 
A.) 21 SW 3875. 

Wis.—Oconto City Water Supply 
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sometimes construed, not as exempting the tax from 
the general tax levy,?? but as operating to increase 
the general tax rate by the amount of the special 
rate,** on the other hand it has been held that a 
statutory amendment exempting and increasing a 
special tax which formerly had been included in the 
general tax rate will not operate to decrease the rate 
of the general tax to the extent that it has been 
relieved by the exemption.*4 
statute to the tax as a special tax,®® or ‘‘extraor- 


A, reference in the 


Co. v. Oconto, 105 Wis. 76, 80 NW 
1113; Soens v. Racine, 10 Wis. 271. 

29. Peo. v. Illinois Cent. R. Co., 
307 Ill. 457, 189 NE 63; Peo. v. Louis- 
ville, ete., R. Co., 307 Ill. 173, 138 NE 
656; Peo. v. Chicago, etc., R. Co., 
306 Ill, 402, 138 NE 127; Peo. v. Lake 
ate ete, Ry Coz, L6? Tl. 283,"4T NB 4 


[a] Statute constrned.—‘‘The lan- 
guage of this act is that the city 
may make the levy ‘in. addition to. 
the taxes now authorized by law.’ 
In this respect it is like the lan- 
guage in the cases which have been 
cited and cannot be regarded as 
conferring authority to disregard the 
limit of taxation fixed by the statute. 
It merely expressly authorizes the 
levy of a particular tax in addition 
to other taxes authorized and does 
not authorize the levy of-an amount 
in excess of the statutory limitation. 
Such a tax for the payment of public 
benefits against the city in the mak- 
ing of public improvements must be 
included in the levy for the general 
corporate purposes of the city unless 
expressly exempted from the statu- 
tory limitation.” Peo. v. Louisville, 
eas R. Co., 307 Ill. 178, 177, 138 NE 


30. Colo.—Denver v. Adams Coun- 
ty, 33 Colo. 1, 77 P 858. \ 

Ill.—Dutton v. Aurora, 114 IH. 138, 
28 NE 461. 

Kan.—Columbus Water-Works Co. 
v. Columbus, 48 Kan. 378, 29 P 762. 

Oh.—State v. Dean, 95 Oh. St. 108, 
116 NE 37. 

Tex.—Werner v. Galveston, 72 Tex. 
22, 7 SW 726, 12 SW 159. 

Wis.—Oconto City Water Supply 
Sota Oconto, 105 Wis. 76, 80 NW 

[a] Fire protection—Where the 
limitation for current expenses is 
insufficient to raise an amount to pay 
the current expenses for fire protec- 
tion, and the legislature has ex- 
pressly authorized municipalities to 
contract for water for fire protection 
and other purposes, such delegation 
of authority clothes the municipality 
with power to levy the necessary tax 
to discharge the debt .created be- 
yond the charter limitations. Oconto 
City Water Supply Co. v. Qconto, 105 
Wis. 76, 80 NW 1113. 

[b] Where a charge of an ex- 
traordinary kind is imposed upon a 
municipality by the legislature, 
municipal power to levy a tax to pay 
it is implied, although the limit of 
taxation has been reached. -Denver 
Meme ata County, 33 Colo... 1, 77 P 

08, 

31. State v. Dean, 95 Oh. St. 108, 
116 NE. 37; State v. Zangerle, 95 Oh. 
St. 58, 115 NE 611. 

32. See cases infra note 33. 

83. Atlanta v. Scott, 153 Ga. 1, 
113 SE 426; Peo. v. Chicago, etc., R. 
Co., 289 Ill. 282, 124 NE 658. 

[a] Thus a statute limiting the 
rate of taxation for general expenses 
and further providing that “in addi- 
tion thereto a rate not to exceed” a 
certain amount may be levied for a 
special purpose named is construed 
as extending the rate for general ex- 
penses including the special purpose 
named. Peo, v. Chicago, ete., R. Co., 
289 Ill. 282, 124 NE 658. 

34% «Ft. Worth v. Cureton, 110 Tex, 
590, 222 SW 531. 


35. Union Trust Co. v. Pagen- 
stecher, 221 Mo. 121, 1381, 119 SW 
1108, 1105. 
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dinary levy,’’°® will not operate to exempt the tax. 

[§ 4301] (9) Effect of Failure To Exhaust Limit 
in Previous Years. A city, under restriction as to 
the rate or amount of tax which it is empowered 
to‘levy, cannot, generally, add to the limit allowed 
any one year the amounts under the limit not levied 
in prior years,*? although in some jurisdictions 
the statute has been construed to allow the levying 
‘fin’? one year of a tax ‘‘for’’ a preceding year 
provided the tax limit for the preceding year is 
not exceeded thereby,** especially where the tax 
authorized is to meet an annual charge against the 
city and the charges have not been paid for a num- 
ber of years.*® 

[§ 4302] (10) Levies within, or in Excess of, 
Limitation*’—(a) In General. Levies in excess of 
the rate or amount permitted by law are illegal 
and void,*! but only to the extent of the excess 
if the taxes are separable.*2 An excess levy cannot 
be sustained on the ground that the assessor has 
rated the taxable property below its real value ;** 
nor can an attempt to tax in excess of the limit 
be upheld as an exercise of the police power, where 
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its real and professed object is to raise revenue.** 
On the other hand, a levy within the statutory limit 
as to amount*® or rates is valid; where a levy does 
not itself exceed the limit, it "is not: invalidated 
by a subsequent levy which taken together with the 
former is in excess of the limit;#* a tax in excess 
of the original general limit, is not void if within 
the limit as mereased by the statute authorizing 
the tax;4® and a special tax in excess of the rate 
allowed by statute therefor is not invalid where 
levied for purposes within the scope of general 
taxes and the power to levy general taxes is un- 
limited.*® 
been authorized by either of two statutes, but which 
would be excessive if levied under one of them, it 


will be presumed to have been levied under the 


other.®° Also, if an excessive tax levy can be justified 
on the ground that the excess is for a purpose exempt 


from the limitation, there is a presumption in favor ~ 


of the validity of the tax in the absence of proof 
that the tax was not levied for the exempted pur- 
pose;°t but where it is shown that the excess can- 


‘ 


308; 9 Oh. Dec. 


T§§ 4300-4302 


Where a tax is levied, which might have- 


[a] “Special public sewer tax.”— 
Rev. St. (1899) § 5969 (St. Annot. 
[1906] p 3015), authorizing a city to 
levy a tax on all its property taxable 
by the state, to construct a public 
sewer which should benefit the whole 
city, and calling such tax a “special 
public sewer tax,’”’ provides for a gen- 
eral municipal tax and not a speciat 
tax, in view of other provisions of 
the section classifying sewers into 
public, district, and private, and pro- 
viding for payment of district sewers 
by ‘special assessment against the 
particular party to be benefited and 
private sewers at the individual’s ex- 
pense. Union Trust Co. v. Pagen- 
stecher, 221 Mo, 121, 131, 119 SW 
11038, 1105. 

36. Waycross v. Tomberlin, 146 
Ga. 504, 91 SE 560. 


37. Cleveland v.- U.-S.;111 Fed. 
341, 49 CCA 383. 
38. Austin v. Cahill, 99 Tex. 172, 


88 SW 542, 89 SW 552, 


39. Bowen v. West, 10 Colo. 322, 
50 P 1085. 
[a] Water rents.—A statute for- 


bidding cities to levy a special tax 
for water rents exceeding three mills 
on the dollar “for’’ any one year, does 
not prohibit a _city from levying a 
greater tax “in” any one year, to pay 
what is due the water company under 
its contract with the city, where no 
water tax has been levied for several 
years, and the levy then made does 
not exceed the three-mill rate for 
each year. of the entire period to be 
covered thereby. Bowen y. West, 10 
Golo..A. 322, 50,-P 1085. 

40. Cross references: 

Enjoining collection of excessive tax 

see infra §§ 4515-4519. 

Levy and assessment in general see 

infra § 4369. 

41. U..S.—U. S. v.:Kent, 107 Fed. 
190 [aff 113 Fed, 232, 51 CCA 189]; 
Sibley v. Mobile, 22 F. Cas. No. 12,829, 
3 Woods 535. 

Ark.—Gaither v. Gage, 82 Ark. 51, 
100 SW 80; Cope v. Collins, 87 Ark. 
649; Wortham v. Badgett, 32 Ark, 496. 

Cal. —Hays v. Hogan, 5 Cal. 241. 

Fla.—Tampa v. Mugge, 40 Fla. 326, 
24 S 489. 

Ga.—Canuet v. Guyton, 147 Ga. 667, 
95 SE 227; Colquitt Live Stock, etc., 
Cor tive Colquitt, 146 Ga. 579, 91 SE 
55D: 

Ill.—Peo. v. Illinois Cent. R. Co., 
307 Ill. 457, 189 NE 63; Chicago, etce., 
R. Co. v. Peo., 177 Ill. 91,.52 NE 439; 
Peo. v. Lake Erie, etc., R. Co., 167 Ill. 
288, 47 NE 518; Peo. v. Peoria, etc., 
R. Co., 116 Ill. 410, 6 NE 459; Weber 
v. Traubel, 95 Ill. 427; Binkert v. 
Jansen, 94 Ill. 288; Thatcher v. Peo., 


93 Ill, 240; Schulenburg, etc., Lumber 
Co. v. East St. Louis, 63 Ill. A, 214 
[aff 166 Ill. 232, 46 NE 728]. 

Iowa.—Sterling School Furniture 
Co. v. Harvey, 45 Iowa 466; Jeffries 
v. Lawrence, 42 Iowa 498; Clark v. 
Davenport, 14 Iowa 494. 

Kan.—Bush v. Beloit, 105 Kan. 79, 
181 P 615; Phelps v. Lodge, 60 Kan. 
122, 55 P 840; Stewart v. Adams, 50 
Kan. 568, 32 P 912; Stewart v. Schoon- 
maker, 32 P 126; Stewart v. Kansas 
Town Co,,,-50'" Kan. 6-653, 132) Ps Aon; 
Atchison, ete, R. Co. v. Atchison 
County, 47 Kan. 722,28 P 999; Man- 
ley v. Emlen, 46 Kan. 655, 27 P 844; 
Osborne County v. Blake, 25 Kan. 356; 
Atchison, etc., Co. v. Woodcock, 
18 Kan. 20; Burnes v. Atchison, 2 
Kan. 454; Chicago, etc., R. Co. v. Stan- 
field, 7 Kan. A. 274, 53 P 772. 

Ky.—Boone v. Powell County, 108 
SW 251, 32 KyL 1172; Price v. Belle- 
vue, 1 KyL 276, 10 Ky. Op. 692. 

La.—Witkowski v. Bradley, 35 La. 
Ann. 904; Gonzales v. Lindsay, 30 La. 
Ann. 1085. 

Me.—HElwell v. Shaw, 1 Me. 339. 

Mich.—Schneewind v. Niles, 103 
Mich. 301, 61 NW 498;- Seymour v. 
Peters, 67 Mich. 415, 35 NW 62 
Boyce v. Sebring, ,66 Mich. 210, 33 
NW 815; Silsbee v. Stockle, 44 Mich. 
561, 7 NW 160, 367; Flint, etc., R. Co. 
Vv. Auditor Gen., 41 Mich. 635, 2 NW 
835; Connors v. Detroit, 41 Mich, 128, 
1 NW 902; Wattles v. Lapeer, 40 
Mich. 624. 

Miss.—Herrick v. 
xsi), OU Grs MelOn, 
Boguechitto v. Lewis, 75 Miss, 
23 549; Beard v. Lee County, 
Miss. 542. 

Mo.—Lamar Water, etc., Co. v. La- 
mar, 128 Mo. 188, 26 SW 1025, 31 SW 
756, 32 LRA 157; 
19 Mo. 179. 

Nebr.—Dawson County v. Clark, 58 
Nebr. 756, 79 NW 822; State v. Gosper 
County, 14 Nebr. 22, 14 NW- 801; 
Union Pac. Rw Cov v. Dawson County, 
12 Nebr. 254, 11 NW 307; Burlington, 
ete: RiiCo. vs York County, 7 Nebr. 
487: Reineman vy. Covington, ete., R. 
Co., 7 Nebr. 310; Wheeler v. Platts- 
mouth, 7 Nebr. 270; State v. Royse, 3 
Nebr. (Unoff.) 262, 91 NW _ 559. 
gn J.—State v. McClurg, 27 N. J. L. 
aoe, 


N. M.—Raton Waterworks Co. vy. 
Raton, 9 N. M. 70, 49 P 898 

N. D.—Douglas Vv. Fargo, 13) IN: iD: 
467, 101 NW 919. 

Oh.—Cleveland vy. Heisley, 41 Oh. 
St. 670; Cummings v. Fitch, 40 Oh. 
St. 56; State v. Strader, 25 Oh. St, 
527; State v. Humpreys, 26+ Ob. St, 
520;, Kemper v. McClelland, 19 Oh. 


Pascagoula’ St. 
97 Miss, 637,54 S 660; 
741, 
51 


Benoist v. St. Louis, | 


State v. Brewster, 
(Reprint) 357, 12 CincLBul 223.. 

Okl.— Bristow Battery Co. v. 
Payne, 123 Okl. 137,-252 P 423:.St. 
Louis-San Francisco R. Co: ¥. Forbess, 
111 Okl. 48, 237 P 596. 

Or. —Gadsby vy. Portland, 38 Or. 135, 
63 P 14; Corbett v. Portland, 31 Or. 
407, 48 P 428. 

R. I.—Mowry v. Mowry, 20 ‘Baik 
74, 37 A 306. 

Tenn. —Southern.R. Co. v. Hamblen 
County, 115 Tenn. 526, 92 SW 238. 

Tex.—Dean v. Lufkin, 54 Tex. 265; 
Blessing v. Galveston, 42 Tex. 641; 
Sages v. El Paso, (Giv. A.) 44 SW 

Wis.—Somo Lumber Co. v. Lincotn 
County, 110 Wis. 286, 85 NW 1023. 

42. Ark.—Vance v. Little-Rock, 30 
Ark. 435. 

Fla.—Tampa v. Mugge, 40 Fla. 326, 
24 S 489. 

Iil.—Peo.. v.  Illinois..Cent.. R»-.Co., 
310 Ill. 212, 141 NE 822; Peo. v. Chi- 
cago, etc., R. Co., 306 Ill. 402, 138 NE 
127; Peo. v. Chicago, ete., R. Co., 300 
Til. "258, 133 NE 339; Cincinnati, etc., 
R. Co. v. Peo., 207 Il. 566, 69 NE 938; 
Mix v. Peo., 72 Til, 241. 


Miss.—Chambers v. Myrick, 61 
Miss. 459. 
Nebr.—Burlington, ete, R. Co. v. 


York County, 7 Nebr. 487. 
N. J.—State v. McClurg, 27 N. J. L. 


253. 
N. D.—Douglas vy. Fargo, 13 N. D. 

467, 101 NW 919, 

a Oh.—Cummings v. Fitch, 40 Oh. St. 

o'D, 


Okl.— Bristow Battery Co. 
Payne, 123 Okl. 1387, 252 P 428, 

R. I1.—Mowry v. Mowry, 20 R.I..74, 
387 A 3806. 

AAA as ——Bright v. Halloman, 7 Lea 

Tex.—San Antonio v. Berry, 92 Tex. 
319, 48 SW 496; Bassett v. El Paso, 
88 ‘Tex. 168, 30 SW 893; Wright v. 
San Antonio, (Civ. A.) 50 SW 406. 

43. Gadsby v. Portland, 38 Or, 135, 
638 P 14. 

44. Gadsby v. Portland, supra. 

45. Cincinnati, ete., R. Co. v. Peo., 
213 Ill. 197,72 NH 174, 

46. Baltimore, ete, RE CotwosPeay 
200 Ill. 623, 66 NE 246, 

47. Cincinnati, etc.; R:, Co. v.. Peo. 
207 Ill. 566, 69 NB 938; Bassett v. El 
Paso, 88 Tex. 168, 830 SW 893. 

48. Peo. v. Chicago, efeyRaseo. 
289 Ill. 282, 124 NE 658, 

49. Darlington Vv. a ene Trust 
Co., 78 Fed. 596, 24 CCA 2 
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ue Lima v. McBride, 
51. Morgan y. Frankfort, 135 Ky. 
178, 121 SW 1033. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not be accounted for in this way, it is void.5? An 
excess levy, while invalidating the tax,>? does not 
affect the validity of any particular appropriation 
ordinance alleged to have caused the excess.*4 

[§ 4303] (b) What Constitutes Excessive Levy. 
The words ‘‘excessive levy’’ have reference to the 
amount of the levy regardless of the amount ¢ol- 
lected thereunder,®* and, as applied to general taxes, 
to a levy upon all of the property in the city.°® 
Some charters or statutes limiting the rate to a 
specified percentage of the valuation of the taxable 
property are construed to refer to actual rather 
than assessed value;>* and under such a construc- 
tion a rate which is less than the specified per- 
centage of the actual value of the taxable property 
is not excessive,°® although it is more than the 
specified percentage of the assessed valuation.°® A 
statute which does no more than require a city to 
set apart annually for a certain purpose a certain 
proportion of whatever amount it may derive from 
taxes imposed by itself cannot be said to be the 
levying of a tax in excess of the constitutional 
limit.©° In jurisdictions where the purpose of the 
levy must be specifically set forth,** a tax for ‘‘con- 
tingent and miscellaneous expenses’’ in excess of 
the amount deemed reasonable for such purpose, 
taking into consideration the wealth and population 
of the city, is void as to the excess.” 

[§ 4304] (c) Curative Statutes. A levy in excess 
of a statutory limit will be validated by a curative 
statute where no constitutional requirements are 
violated thereby,®*? and it has been held by some 


[a] Prior indebtedness.—As Const. 
§ 157 expressly permits the tax rate, 


exclusive of the school tax, in a city} void.... 
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stitution, and the ordinance is there- 
fore unreasonable, 
In this respect the initia- 65. Peo 


[44 O.5.] 1281 


authorities that such a statute does not violate a 
provision of the constitution prohibiting the legis- 
lative imposition of taxes on cities;** but other 
authorities adopt a contrary view.®* 

[§ 4305] (d) Emergency Taxes.°> In some ju- 
risdictions, an excessive tax can be justified as an 
emergency tax within the meaning of a statute 
permitting it in certain cases, on proof of an un- 
foreseen emergency or necessity of grave character 
and serious moment ;°" but it cannot be justified by 
a showing merely that the city was unable to meet 
otherwise all of its alleged necessary running ex- 
penses,°® or by a showing of an emergency of a 
nature that could have been foreseen and provided 
for in the annual levy ;°° and even where an emer- 
gency within the meaning of the statute is shown to 
exist, the excess tax cannot be upheld unless the 
levy ordinance segregates the expenditures for the 
purpose of meeting the emergency from others of a 
nonemergency character.’° A city which has levied 
a tax for one year in excess of the amount allowed 
for that period cannot justify its action on the 
ground of a charter amendment changing the fiscal 
year and necessitating a tax to cover the interim 
between the old and new fiscal years;*1 but the 
tax may be sustained where, in the light of the 
report of a committee recommending the tax levy 
and the circumstances surrounding the council at 
the time the levy is made, it appears that the in- 
tention was to levy a tax for a period longer than 
one year and the tax is not in excess of the limit 
allowed by statute for the actual period covered.7? 


289, 152 P 1019. 

and 64. Owings v. Olympia, supra . 
v. New York, etc., R. Co., 
316 Tl. 452, 147 NE 494; Peo. v. Chi- 


oppressive, 


of the third class to exceed seventy- 
five cents on one hundred dollars, if 
necessary to pay the interest on, and 
provide a sinking fund for, an in- 
debtedness contracted before the 
adoption of the constitution, where it 
is neither alleged nor proved that the 
tax, the collection of which is re- 
sisted, was not levied in part, or at 
least to the excess over seventy-five 
cents and the school tax, to pay the 
interest on, and provide a sinking 
fund for, an indebtedness contracted 
before the adoption of the constitu- 
tion, the presumption will not be in- 
dulged that the constitution has been 
violated. Morgan v. Frankfort, 135 
Ky: 178, 121 SW 1033. 

52. Harper v. Catlettsburg, 102 
SW 294, 31 KyL 293. 

[a] Exempt purposes excluded.— 
Under Const. § 157, providing that, 
except for purposes of education and 
for the purpose of paying off an in- 
debtedness created prior to the adop- 
tion of the constitution, the tax of all 
cities and towns having less than ten 
thousand inhabitants shall not exceed 
seventy-five cents on each one hun- 
dred dollars’ worth of property, such 
a city was without power to collect a 
tax in excess of the seventy-five cents, 
no part ‘of which was for purposes of 
education, where the city had in 
previous years collected taxes suffi- 
cient to discharge the indebtedness 
created before the adoption of the 
constitution, and any ievy in excess 
of such maximum was void. UHarper 
Se eee 102 SW 294, 31 KyL 
293. 

53. See supra text and note 52. 

54. State v. Miller, (Mo.) 285 SW 
504. 

[a] Beason for rule.—‘‘Respond- 
ents finally say that this ordinance 
imposes a burden upon the city, in 
the way of increased salaries, which 
it cannot meet without increasing the 
tax rate beyond the limit fixed by 
section” 11 of article 10 of the Cons 
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tive ordinance is on no different foot- 
ing from that of other ordinances 
upon which amounts are computed 
all of which contribute to the sum 
total of the city’s estimated require- 
ments.’ State v. Miller, (Mo.) 285 
Sw 504, 509. 

85. Bassett v. El Paso, (Tex. Civ. 
A.) 28 SW 554. Compare Baltimore, 
etc., R. Co. v. Peo., 200 Ill. 623, 66 NE 
246 (a levy within the statutory rate 
cannot be invalidated by the fact 
that, if collected at that rate in full, 
the statutory limit as to amount 
would be exceeded, in the absence of 
a showing that the amount actually 
collected was in excess of that limit). 

56. Futscher v. Rulo, 107 Nebr. 
521, 186 NW 536. 

Special assessment upon all prop- 
erty in city see supra § 4298. 

57. Eldridge v. Bellingham, 106 
Weshi 1916, 17.9 P 109; 

58. Eldridge v. Bellingham, supra. 

59. Eldridge v. Bellingham, supra, 

60. Benedict v. New Orleans, 115 
La. 645, 39 S 792. 

61. See infra § 4381. 

62. Peo. v. Chicago, etc., 
253 111. 100, 108, 97 NE 245. 

“To permit a taxing body to levy 
one-eighth or one-ninth of the entire 
tax levied in the municipality for one 
year for the purpose of paying the 
‘contingent and general expenses’ of 
the municipality would be, as was 
said in the last case, to permit a tax- 
ing body to include matters in the 
levy which they were not authorized 
to include, and the tax-payer would 
be placed in a position where he 
would be unable to determine for 
what he was' being taxed. While in 
the later decisions of this court a 
small amount may be levied for con- 
tingent and general ,expenses, such 
levy must be for an inconsiderable 
amount and not for a considerable 
portion of the total tax levy.” Peo. 
v. Chicago, etc., R. Co., supra, 

63. Owings v. Olympia, 88 Wash. 


ReeCoi, 


cago, etc., R. Co. 312 Ti. 58, 143 NE 
460; Peo. V. Illinois Cent. R.:Co., 311 
Tl. WELas 142 NE 473; Peo. v. Illinois 
ae R. Cos2810 TU 212, 141 NE 

66. Conclusiveness of council’s 
declaration of emergency apon court 
see infra § 4391. 

67. San Christiana Inv. Co. v. San 
Francisco, 167 Cal. 762, 141 P 384, 52 
LRANS 676. 

68.. Burr v. San Francisco, 186 Cal. 
508, 199 P 1034, 17 ALR 581 

69. Spreckels v. San Francisco, 76 
Cal. A. 267, 244 P 919. 

[a] Conditions existing for sev- 
eral years.—Where the conditions 
constituting the alleged emergency 
are shown to have existed for several 
years before the levying of the tax, 
a finding that they could have been 


foreseen and provided for is sup- 
ported by the evidence. Spreckels v. 
267, 244 P 


aoe Francisco, 76 Cal. A. 


70. Spreckels v. San Francisco, 

71. San Antonio v. Berry, 92 Tex. 
319, 48 SW 496 [mod (Civ. A.) 46 
Sw 273]; San Antonio v. Raley, (Tex. 
Civ. A.) 32 SW 180. 

72 Hernandez v. San Antonio, 
(Tex, Civ. A.) 39 SW 1022. 

[a] Levy for fifteen months.— 
“Taken alone, the ordinance would in- 
dicate an attempt to levy more taxes 
than the law would authorize or per- 
mit; but, in the light of the report of 
the ‘committee and the circumstances 
surrounding the eouncil at the time, 
it is clear that the intention was to 
levy the taxes for the period of 15 
months. Had the ordinance been in- 
troduced alone, or had it been ex- 
plained by parol testimony, we would 
be constrained to hold, as we did in 
the case of City of San Antonio v. 
Raley, 32 SW 180, that the levy was 
invalid. The case presented is dif- 
ferent from that cited, and we are of 
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[§ 4306] 3. Power and Duty To Tax for Special 
The general rule is that 
taxes cannot be imposed by a municipality for spe- 
cial or unusual purposes, as distinguished from gen- 
eral municipal purposes, except where power to 
impose such taxes is delegated either expressly or 
In the absence of an 
authorizing act, municipalities have no power to tax 
and raise money for the purpose of abating a par- 
ticular class of taxes,’ but, by statute, one form 
of special tax may be substituted for others named 


Purposes’?*—a. In General. 


by necessary implication.’* 


in prior statutes.7° 


[§ 4307] b. Public Improvements.”’ 
gated authority,’® a municipality may levy a special 
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it serves a municipal purpose.®° Authority may be 
implied from a statute giving a city power to estab- 
lish and maintain the improvement,*! or authority 
to tax for city purposes.*” 
the maintenance of an improvement may be author- 
ized by statute,8? provisions for a special tax for 
the erection of a permanent improvement does not 
authorize the maintenance of such improvement by 
a special as distinguished from a general tax.84 Un- 
der some ‘statutes,°> the power to levy a sewerage 
fund tax is restricted to cities which establish a 


While a special tax for 


system of sewerage.®® 


Under dele- 


tax to pay for a public improvement,’® provided 


the opinion that the report of the 
committee made and adopted contem- 
poraneously with the adoption of the 
ordinance levying the tax was prop- 
erly admitted in evidence, and 
showed that theecouncil did not vio- 
late the provisions of the city char- 
ter in laying the tax that it did.... 
It will not be understood that this 
court holds that the council would 
ordinarily have the right to levy 
taxes for a longer period of time than 
a year, no more than it could ordi- 
narily levy taxes for a period of 3 
or any number of months less than a 
year; but under the peculiar circum- 
stances surrounding the city govern 
ment, as shown by contemporaneous 
acts of the council, we conclude that 
the levy was justified for the period 
of 15 months.” Hernandez v. San 
Antonio, (Tex. Civ. A.) 39 SW 1022, 
1023. 

73. Cross references: 
Construction of statutes enumerating 

purposes of taxation see supra §§ 

4274 et seq, 4283 et seq. 
aera power to tax see supra § 

4271. 

Limitations of rate or amount see 

supra §§ 43802-4305. 

Mandamus to compel levy of special 
tax see Mandamus §§ 415-429%. 
Necessity for vote of people see su- 

pra § 4286. 

Public purpose see supra § 4284. 
Taxation, other than municipal, for 

special purposes see, Taxation [37 

Cyc 723]. 

74. U. S.—Norton v. Brownsville 
Taxing Dist., 129 U. S. 479, 9 SCt 322, 
._ 32 L. ed. 774; Kelley v. Milan, 127 U. 
S. 139, 8 SCt 1101, 32 Li ed. 77;. Con- 
cord v. Robinson, 121 U. S. 165, 7 SCt 
937, 30 L. ed. 885; Dixon County v. 
Field, 111 U. S. 83, 43 SCt 315, 28 L. 
ed. 360; Lewis v. Shreveport, 108 U. 
S. 282, 2 SCt 634, 27 L. ed. 728; Ot- 
tawa v. Carey, 108 U. S. 110, 2 SCt 
361, 27 L. ed. 669; McClure v. Oxford 
Tp., 94 U. S. 429, 24 L. ed. 129; South 
Ottawa v. Perkins, 94 U. S. 260, 24 
L. ed. 154; Carroll County v. U. S., 18 
Wall. 71, 21 L. ed. 771; St. Joseph Tp. 
v. Rogers, 16 Wall. 644, 21 L. ed. 328; 
Kenicott v. Wayne County, 16 Wall. 
452, 21 L. ed. 319; Pendleton County 
v. Amy, 13 Wall. 297, 20 L. ed. 579; 
Marsh v. Fulton County, 10 Wall. 676, 
19 L. ed. 1040; Thompson y. Lee 
County, 3 Wall. 327, 18 L. ed, 177; 
Commercial Nat. Bank v. Iola, 6 F. 
-Cas. No. 3,061, 2 Dill. 358. 

Ala.—Russellville v. Citizens’ Bank, 
etc., Co., 207 Ala. 348, 92 S 469; Mont- 
tee v. Gilmer, 1 Ala. A, 526, 56S 

64. 

Ark.—Vance v. Little Rock, 30 
435. 

Cal.—Smith v, Broderick, 107 Cal. 
644, 40 P 1038, 48 AmSR 167. 

Colo.—Perkins v. Peo., 59 Colo. 107, 
147 P 356. 

Fla.—Tampa v. Mugge, 40 Fla. 326, 
24 S 489. 


Ark. 


ieee v. Columbus, 25 Ga. 
610. 

Ml.—Welch v. Post, 99 Ill. 471; 
Gaddis v. Richland County, 92 Ill. 


119; Pitzman v. Freeburg, 92 Ill. 111; 


Alton v. A\tna Ins. Co., 82 Ill. 45; 
Allen v. Peoria, etc., R. Co., 44 Ill. 85; 
Peo. v. Turnbull, 184 Ill, A. 151; Pana 
is Reni we Pi 2 Till. A. 466 [aff 92 Ill. 
4 


Ind.—Delaware County v. McClin- 
tock, 51 Ind. 325; Lafayette v. Cox, 5 
Ind. 38. ’ 

Kan.—Leavenworth County v. Mil- 
ler, 7 Kan. 479, 12 AmR 425. 

Ky.—Byrne v. Covington, 21 SW 
1050, 15 KyL 38; Bullock v. Curry, 2 
Metc. 171. 

La.—Nelson v. Homer, 48 La. Ann. 


258, 19 S 271. C 
Mass.—Cooley v. Granville, 10 
Cush, 56. 
Nebr.—Hamlin v. Meadville, 6 
Nebr. 227. 
Y.—Squire v. Cartwright, 67 


N. 
Hun 218, 22 NYS 899. 

N. C.—Charlotte v. Shepard, 122 N. 
C. 602, 29 SE 842, 

Oh.—State v. Cooper, 97 Oh. St. 86, 
119 NE 258. : 


Or.—Corbett v. Portland, 31 Or. 
407, 48 P 428. 
Pa—Perkins v. Slack, 86 Pa. 


270. 

Tenn.—Milan Taxpayers v. Tennes- 
see Cent. R. Co.,; 11) Lea 329. 

Tex.—Corpus Christi v. Woessner, 
58 Tex. 462. 

Utah.—Woodring v. 45 
Utah .173, 143 P 592, 

[a] Fire fund.—<Authority in a 

eity charter to license and tax insur- 
ance companies or their agents to 
raise a fund with which to procure 
apparatus for extinguishing fires and 
constructing reservoirs does not jus- 
tify an ordinance levying a tax upon 
premiums earned by such companies 
in the city to constitute a fund to be 
applied to the support of the fire de- 
partment generally. Alton y. Aitna 
Ins. Co., 82) Ill. 45. 
Special tax held authorized 
for: (1) Parks. Perkins v. Peo., 59 
Colo. 107, 147 P 356. (2) Street light- 
ing. Drew v. Mumford, 114 Nebr. 
100, 206 NW 159. 

[c] Special tax held not author- 
ized for: (1) Disposition of trash, 
garbage, and night soil. Russellville 
v. Citizens’ Bank, etc., Co., 207 Ala. 
348, 349, 92 S 469 (‘We will not, of 
course, be understood as doubting for 
a moment the power and duty of mu- 
nicipal corporations under the, Code 
to maintain the health and cleanli- 
ness of their territories, and to that 
end provide proper ordinances. The 
question here relates only to the 
source from which such regulations 
may be financed’). (2) Reserve fund 
for emergencies. Atchison, ete. R. 
Co. v. Topeka, 95 Kan. 747, 149 P 697. 

Power as not included in power to 
reer ta general purposes see supra 

75. Cooley v. Granville, 10 Cush. 
(Mass.) 56 (abatement of poll taxes). 

76. Amy v. Selma, 12 Fed. 414. 

[a] Repeal of statutes.—An act 
authorizing a tax for a special pur- 
pose and expressly providing that it 
is ‘“‘in lieu of all taxes now assessed,” 
except those under a specified stat- 
ute, repeals other statutes authoriz- 


Straup, 


Taxation or special assessments. 
levy a special tax for a particular improvement upon 


The power to 


Amy v. Selma, 


Placerville, 
Kennedy, 


ing the levy of taxes, 

77. Special assessments for im- 

provements see supra §§ 2806-3596. 
06. 

79. Ark.—Bank of Commerce v. 
Huddleston, 172 Ark. 999, 291 SW 422, 

Cal.—Douglass v. 

Cal. 643. 

Gas Pnedarick v. Augusta, 5 Ga. 
ms Pe v. Wabash R. Co., 276 

lowa.—Keokuk v. 

Ky.—Frantz v. Jacob, 88 Ky. 525, 
11 SW 654, 11 KyL 55; Covington v. 
11 SW 1038, 11 KyL 141. 

Mass.—Spaulding v. Lowell, 23 

Miss.—-Sick v. Bay St. Louis, 113 

. Y.—Matter of Lockitt, 58 Misc. 

5, 110 NYS 32 [aff 127 App. Div. 925 
D.—Manning v. Devils Lake, 13 

N. D. 47, 99 NW 51, 112 AmSR 652, 65 

Utah.—Shepard v. Kaysville, 16 
Utah, 340, 52 P 592. 

Va. 572, 105 SE 82: 

[a] Existence of an emergency is 
power in the absence of a statute so 
providing. Peo. v. Wabash R. Co., 

80. Douglass v. Placerville, 18 Cal. 
643; Sick v. Bay St. Louis, 113 Miss. 
Misc. 5, 110 NYS 32 [aff 127 App. Div. 
925 mem, 111 NYS 1146 mem]; Man- 
NW 51, 112 AmSR 652, 65 LRA 187. 

{a] Bridge not on legal highway. 
power of a city cannot be lawfully 
invoked to raise funds to construct a 
street or highway having a legal ex- 
istence. Manning v. Devils Lake, 13 
65 LRA 187. 

[b] Survey of railroad route.—A 
making a survey of a railroad route 
to another municipality. Douglass vy. 
_[c] Sea wall to protect city from 
tides and floods is a public improve- 
special tax. Sick v. Bay St. Louis, 
113 Miss. 175, 74 S 272. 
§ 4284. 

81. Ramsey v. Shelbyville, 119 Ky. 
LRA 3800. 

ceeoae v. Kaysville, 16 Utah 


12 Fed. 414. 

78. See supra § 43 
50 ALR 1202, 

18 
56 

92, 114 NE 552. 

156 
Iowa 680, 1837 NW 914. 
Worthington, 88 Ky, 206, 10 SW 790, 
PCR EL 
Miss, (175,74 S 272 

N 
goon 111 NYS 1146 mem]. 
LRA 187. 

Va.—Narrows v. Giles County, 128 
not essential to the exercise of the 
276 Ill. 92, 114 NE 552. 

175, 74 S 272; Matter of Lockitt, 58 
ning v. Devils Lake, 13 N. D. 47, 99 
—It has been held that the taxing 
bridge which is not located on a 
N. D, 47, 99 NW 51, 112 AmSR 652, 
municipality cannot levy a tax for 
Placerville, 18 Cal, 643, 

ment for which the city may levy a 

Public purpose generally see supra 
180, 88 SW 116, 1136, 26 KyL 1102, 68 

82. 

340, 52 P 592. 


83. Montgomery v. Gilmer, 1 Ala. 


A. 526, 56 S 264. 

84. Sherman v. Smith, 12 Tex. 
Civ. A. 580, 35 SW 294. 

85. See statutory provisions, 


St. Louis Bridge Co. v. Peo., 


86. 
125 Ill. 226, 17 NE 468 (existence of 


system provision). 


a a a a ERE SE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4307-4308] 


the entire city®’ and the power to make an assess- 
ment upon abutting property®® are not inconsistent 
with each other,®®’ and may be possessed concur- 
rently by the same municipality;°° yet where the 
improvement is one inuring to the benefit of all the 
taxpayers the cost thereof may be taxed as a com- 
mon charge upon all,®°! or a part of the cost may 
be assessed on abutting property and the balance 
raised by a special tax on all the taxpayers;9? and 
even after the improvement has been paid for by 
abutting landowners in the form of a local assess- 
ment, the burden may be shifted from them to the 
taxpayers reimbursing those who have paid the local 
assessment.°* 

Districts. In some jurisdictions a special. tax 
for public improvements is authorized to be levied 
according to a division of the municipality into 
districts,°* but after a repeal of the statute author- 
izing a tax on a special district, a tax cannot be 
levied on the district to pay for improvement bonds 
issued while the district law was in force.* 

[§ 4308] c. Waterworks or Water Supply. While 
power to levy a water tax may be expressly con- 


87. See supra § 2806; and infra] waterworks, 
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passes 


\ 
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ferred on a municipality by statute®® or constitu- 
tion,®’ the grant of authority to erect waterworks,°%® 
purchase an existing water plant,9? or contract for 
a water supply,’ carries with it by implication the 
power to levy taxes for such purposes; and an 
implication of power may arise from the course of 
legislation and existing conditions created under 
former statutory provisions.2, When authorized by 
statute, the tax may be levied even in advance of 
the execution of a contract for the construction or 
purchase of the waterworks.’ A water tax is not 
void because every part of the municipality is not 
supplied with water. The power to tax for water 
purposes, whether express or implied, is subject 
to applicable constitutional, statutory, or charter 
limitations,> such as applicable limitations of the 
rate or amount of the tax;® and statutes enlarg- 
ing the power by increasing the tax limit do not 
operate retroactively;’ but under some statutes,’ 
a water tax is expressly exempted from the general 
tax rate limitation.® Some statutes confer power to 
determine the rate and amount, within certain limi- 
tations, on a board of trustees,!° and impose upon 


an ordinance|city for the maintenance of water- 


text and note 89. 

88. See supra § 2806 et seq. 

89. Byrne v. Covington, 21 SW 
15 KyL 33. 

Byrne v. Covington, supra. 

91. Maybin v. Biloxi, 77 Miss. 673, 
28 S 566. 

[a] Streets in business sections.— 
Where a municipal corporation levied 
taxes on all the taxable property of 
the city for the purpose of paving 
one of the streets in the business por- 
tion of the city, the tax was not in- 
valid, since, the improvement inuring 
to the convenience of all citizens, it 
was proper that it should be a com- 
mon charge on all. Maybin v. Biloxi, 
77 Miss. 673, 28 S 566. 

92. See supra § 2821; and Kanka- 


kee y. Illinois Cent. R. Co., 258 Ill. 
368, 101 NE 592. t 
93. Peo. v. Molloy, 35 App. Div. 


136, 54 NYS 1084 [aff 161 N. Y. 621 
mem, 55 NE 1099 mem]. But see 
State v. Moss, 44 Wash. 91, 86 P 1129 
(a special indebtedness for a street 
improvement created by a void mu- 
nicipality cannot, after the legal cre- 
ation of the municipality, be so rati- 
fied by it as to convert the liability 
from that of a special indebtedness 
to a general one and enforceable 
against all the taxpayers). i 

94. Grunewald v. Cedar Rapids, 
118 Iowa 222, 91 NW 1059. See also 
supra § 2933 et seq. ; 

[a] Sewer district.—Where a city 
had constructed lateral sewers at the 
expense of the abutting owners, and 
trunk sewers at its own cost, in vari- 
ous portions of the city, the adoption 
of the plan of creating a sewer dis- 
trict and levying a tax on the realty 
therein for the cost of the construc- 
tion of other sewers was not inequit- 
able. Grunewald v. Cedar Rapids, 
118 Iowa 222, 91 NW 1059. 

95. Alexander v. Spencer, 13 Oh. 
Gir. Ct. N. S. 475, 32 Oh. Cir. Ct. 306. 

96. Iowa.—Youngerman v. Mur- 
phy, 107 Iowa 686, 76 NW 648. 

Mont.—Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900. 

Nebr.—State v. Kearney, 49 Nebr. 
325, 68 NW 533. 

N. J.—Penrose v. Ventnor City, 80 
N. J. L. 547, 77 A 1061. 

N. C.—Bain v. Goldsboro, 164 N. C. 
102, 80 SE 256. 

Wash.—Gay v. New Whatcom, 26 


Wash, 389, 67 P 88. 
97. Janes v. Racine, 155 Wis. 1, 
143 NW 707. 


98. Bank of Commerce v. Huddles- 
ton, 172 Ark, 999, 291 SW 422, 50 
ALR 1202; Taylor v. McFadden, 84 
Iowa 262, 50 NW 1070. 

[a] For artesian wells—wWhere a 
city council, being authorized to erect 


levying a tax for a certain amount 
for the sinking of an artesian well, 
the fact that the cost cannot be 
known in advance, or that the effort 
to obtain water may prove a failure, 
cannot prevent taxation. Taylor v. 
McFadden, 84 Iowa 262, 50 NW 1070. 

99. Mayo v. Dover, etc., Fire Co., 
96 Me. 5389, 53 A 62; Allentown v. 
Henry, 73 Pa. 404. 

[a]. Although an act incorporating 
a water company is unconstitutional 
in so far as it seeks to authorize it 
to levy and collect a tax on the in- 
habitants of the city, it may be made 
available by an act permitting the 
city to buy its works and franchises, 
and giving it all the rights, privi- 
leges, and franchises which previous 
acts had declared to be given to the 
reese aa Allentown v. Henry, 73 Pa. 
404, 

i. State: vo 2Summit-Tps) -CNieGd:. 
Sup.) 19 A 966. 

2. Union Pac. R. Co. v. Heuer, 97 
Nebr. 436, 150 NW 259. 

[a] For example, where earlier 
statutes expressly authorizing taxes 
for the construction and maintenance 
of waterworks, under which many 
plants had been established, is fol- 
lowed by an amendment continuing 
the policy of the state and authoriz- 
ing a tax for construction but omit- 
ting any express reference to a tax 
for maintenance, a power to tax for 
maintenance will be implied. Union 
Pac. R. Co. v. Heuer, 97 Nebr. 436, 150 
NW 259. 

3. Youngerman y. 107 
Iowa 686, 76 NW 648. 

4 Van Giesen v. Bloomfield, 47 N. 
J. Li. 442, 2 A 249, 

5. Ill—Lemont y. Jenks, 197 Ill. 
363, 64 NE 362, 90 AmSR 172. 

Iowa.—Peairs v. Des Moines, 196 
Iowa 1222, 191 NW 136; Taylor v. 
McFadden, 84 Iowa 262, 50 NW 1070. 

Nebr.—State v. Royse, 71 Nebr. 1, 
98 NW 459. 

N. H.—Brown v. Concord, 56 N. H. 
375. 

N. M.—Raton Waterworks Co. v. 
Raton, 9 N. M. 70, 49 P 898. 

N. C.—Edgerton v. Goldsboro 
Water Co., 126 N. C. 98, 35 SE 243, 
48 LRA 444, 

[a] Uniformity of tax.—Trustees, 
who under the statute have an ex- 
press power to tax for the erection of 
waterworks, have no power to confine 
the tax to lots having a- building 
thereon abutting on streets through 
which the water supply is laid. Le- 
mont v. Jenks, 197 Ill. 363, 64 NE 362, 
90 AmSR 172. 

[b] Statutory water precincts.—A 
tax imposed by a city council on all 


Murphy, 


the polls and ratable property in the’ 


works erected within and for the sup- 
ply of a limited precinct is illegal, 
because it violates provisions in the 
act authorizing construction of the 
waterworks which restricted taxation 
therefor to the water precinct. Brown 
v. Concord, 56. N. H. 375. 

[c] Private or municipal water- 
works.— Where the express power to 
tax is limited to the payment of the 
city’s obligations to “individual or 
company,” the city has no power to 
tax for the: maintenance of a munici- 
pal waterworks. Peairs v. Des 
Moines, 196 Iowa 1222, 191 NW 136. 

[d] Submission to popular vote.— 
An authority to contract for a water 
supply does not confer, by implica+ 
tion, a power to levy the tax in dis- 
regard of the constitutional require- 
ment of a popular vote. Edgerton v. 
Goldsboro Water Co., 126 N. C. 93, 35 
SE 243, 48 LRA 444. 

6. Dollahon vy. Whittaker, 187 Ill. 
84, 58 NE 301; Raton Waterworks Co. 
v. Raton, 9 N. M. 70, 49 P 898. 

Limitations of rate or amount gen- 
erally see supra §§ 4292-4305. 

7. State v. Kearney, 49 Nebr. 337, 
70 NW 255. 

8. See statutory provisions, 

9. Bain vy. Goldsboro, 164 N. C. 
102, 80 SE 256. 

Exemption of special taxes gen- 
erally see supra § 4300. 

10. Jensen v. Zurmuehlen, 185 
Iowa 593, 597, 171 NW 34;. Martin- 
Strelau_Co. v. Dubuque, 149 Iowa 1, 
127 NW 1013. 

“It is mandatory that the sum total 
to be drawn from both sources shall 
be ‘sufficient’ for the maintenance of 
the plant. If the power of judgment 
and discretion be conferred upon the 
trustee as to one source and upon the 
councilman as to the other source, to 
which of the two shall the mandate 
speak? If the sum total from both 
sources be not ‘sufficient,’ who js in 
default? Bach may charge the de- 
ficiency to the paring of the other; 
and who shall declare judgment be- 
tween them? Clearly, the statute 
lays its mandate upon the trustees 
to so provide that the sum total of 
proceeds from the two sources shall 
be ‘sufficient.’ It logically follows 
that their power of judgment and dis- 
cretion over these two sources must 
be as broad as the mandate. This 
duty of judgment and ascertainment 
having been performed by the trus- 
tees, it becomes a guide to the city 
council in the performance of its 
duty as to the levy, and is obligatory 
upon it as such, provided always that 
the trustees themselves have not 
transcended the statute.” Jensen v. 
Zurmuehlen, supra, 7 


1284 [44 C.J] 
the council the duty of levying the tax determined 
by the board of trustees.‘ A power to tax for 
maintenance will not be extended to permit the levy 
of a tax, the result of which would be the building 
up of a needless surplus.‘? On the other hand the 
power to tax is not impaired by a charter provision 
requiring the amount of water rents collected over 
expenses to equal a certain percentage of the water 
debt.18 

[§ 4309] d. Educational Purposes.1* Schools and 
universities..° A municipality has no power to levy 
a school tax where the constitution prohibits a dele- 
gation of such power by the state.1® In the absence 
of .constitutional prohibition, a municipality may 
be expressly authorized to levy a tax for the sup- 
port of public schools,’* but it cannot levy a tax 
in favor of a private'® or parochial school.1® Under 
a constitutional declaration making public education 
a state function,?° it has been held that' the power 
to levy a school tax cannot be implied from au- 


thority to tax for the erection and construction of | 


public buildings, bridges, and works of public im- 
provement,”! nor from the general welfare clause 
of a charter.2* A tax for the establishment of a 
state university in the municipality”* or to induce 
it to remain there?4 has been upheld as a tax for 
‘‘corporate purposes’’ within the meaning of the 
constitutional provision granting power to tax there- 
for, even though, under the law, the institution is 
supported out of state funds.*° Under some stat- 
utes,?* the power to tax for school purposes resides 
in a local board of education,?” subject to the ap- 
proval of the city council.?* Under other statutes,”® 
the board determines the amount necessary,*° and 
the council determines the rate and levies the tax.** 


1l. See cases supra note 10. 21. 
12. Jensen v. Zurmuehlen, 185] 258, 19 S 271. 


MUNICIPAL CORPORATIONS 


Nelson y, Homer, 48 La, Ann. | 


[§§ 4308-4310 


Under still other statutes,?? the whole power to levy 
the tax is in the city council;** and a statute grant- 
ing the power to the city council is held to repeal, 
by implication, an earlier statute granting it to 
the board of education.** Where the power is in the 
city council, it acts as a state agency,®®> and not 
as a municipal body,** in carrying into effect the ob- 
jects and purposes of the general school system. 

Libraries. An express power to tax for the sup- 
port of ‘‘free public libraries’? may be exercised 
in favor of libraries which are free and open to 
the public,’” even though privately owned and man- 
aged;°> and a city is under a legal obligation to 
tax for the maintenance of a free public library 
where, under a power to tax for its establishment 
and maintenance, it has already passed a vote to 
do so and has accepted donations for its establish- 
ment.?® A city’s power to tax for library purposes 
may be inferred from an express power granted 
to a county board to approve such tax.4? A power 
of library trustees to levy a tax for library purposes 
will be implied from an express power of school 
trustees to levy for school purposes taken in con- 
nection with a constitutional provision making it 
the duty of the legislature to provide for the crea- 
tion and maintenance of an educational system.* 

[§ 4310] e. Aid to Corporations.‘2 No tax can 
be levied, even by legislative authority, as a bonus 
to a private manufactory.*? 

Railroads. In the absence of any constitutional 
prohibition,** a municipality may, under legislative 
authority,*® express*® or implied,*? levy taxes to aid 
a railroad running from, by, or through the mnu- 
nicipality, unless under the terms of the act it 
appears that the aid so given does not necessarily 


42. Cross references: 
Aid to corporation generally see su- 


Iowa 593, 599, 171 NW 34. 

‘It appears from the answer that 
a five-mill levy would produce 
$26,000; that. if it were made, its 
effect would be only to increase the 
needless surplus to a total of $86,000. 
Instead of making an issue of fact 
upon these allegations of the answer, 
the trustees admitted the same by.de- 
murring thereto; and it is upon their 
demurrer that they now stand, pre- 
senting to us a pure question of law. 
As a matter of law, we think the 
facts thus pleaded and admitted pre- 
sented a good defense. The power 
conferred by the statute upon the 
trustees is commensurate with the 
duty laid upon them. They have 
statutory power to do their statutory 
duty. When they reach the full limit 
of duty performed, they will likewise 
reach the full limit of power con- 
ferred. As a matter of law, they 
were under no statutory duty to ac- 
cumulate a surplus, as such.” Jen- 
sen v. Zurmuehlen, supra. 

13. Peo. v. Long Island City, 76 
Ney. 20: 

14. Public purposes generally see 
supa § 4284. 

15. Cross references: 

Liability of exempt property to 
school tax see infra § 4332. 

School taxes generally see Schools 
and School Districts [30 Cyc 998]. 
16. Nelson v. Homer, 48 La. Ann. 

258, 19 S 271. 

17. Ayers v. McCalla, 95 Ga. 555, 
22 SE 295; Peo. v. Illinois Cent, R. 
Co., 266 Ill, 240, 107 NE 253; Piper v. 
Moulton, 72 Me. 155. 

18. Curtis v. Whipple, 24 Wis. 350, 
1 AmR 187. 

19; Alton Community Cons. School 
Dist. No. 151 Bd. of Education v. Al- 
von Water Co., 314 Ill. 466, 145 NE 
683. 

20. See constitutional provisions. 


— 


22. Nelson v. Homer, supra. 
23. Burr v. Carbondale, 76 Ill. 455; 
ae Wie v. Amherst, 12 Allen (Mass.) 


24 Sinclair v. Lincoln, 101 Nebr. 
163, 162 NW 488, LRAI917E 842. 

25. Sincbair v. Lincoln, supra. 

26. See statutory provisions. 

27. State v. Addis, 59 Kan. 762, 54 
P 1065. 

28. State v. Addis, supra. 

[a] City council may exercise its 
discretion in approving or refusing to 
approve the action of the _ board. 
State v. Addis, 59 Kan, 762, 54 P 1065. 

29. See statutory provisions. 

30. Covington Bd. of Hducation v. 
Covington, 103 Ky. 634, 45 SW 1045, 
20 KyL , 289. 

31. Covington Bd. of Education v. 
Covington, supra; State v. Mirlach, 
174 Wis. 11, 182 NW 381. 

[a] Discretion and duty of coun- 
cil——The council is not required to 
levy at the rate requested by the 
board, but may use its own discre- 
tion, its only obligation being to raise 
the amount which the board has fixed 
as being necessary for support of the 
schools. State v, Mirlach, 174 Wis. 
11, 182 NW 331. 

32. See statutory provisions. 

33. Americus Bd. of Public Educa- 
tion v. Barlow, 49 Ga. 282; State v. 
Omaha, 7 Nebr. 267. 

34. Americus Bd. of Public Educa- 
tion v. Barlow, 49 Ga. 32. 

35. Fuller v. Heath, 89 Ill. 296. 

36. Fuller v. Heath, supra. 

87. State v. Bentley, 163 Wis. 632, 
158 NW 306. 

38. State v. Bentley, supra. 
pov Peo. v. Turnbull, 184 Ill. A. 
151; 
40. Simmons v. Stuckey, 113 Okl. 
200, 241 P 124. 

41. Marion v. Forrest, 168 Ind. 94, 
78 NE 187. 


Pra §§ 2140, 4155, 4156. 

Tax for private purposes generally 

see supra § 4284. 

43. Cleveland Commercial Nat. 
Bank v. Iola, 154 U. S. 617, 14 SCt 
1199, 22 L. ed. 463 [aff 6 F. Cas. No. 
3,061, 2 Dill. 353]; Weismer v. Doug- 
las, 4 Hun (N. Y.) 201, 6 Thomps. & 
C. 514 [aff 64 N, Y. 91, 21 AmR 586]. 

44. Walker v. Cincinnati, 21 Oh. 
St. 14, 8 AmR 24. 

45. See statutory provisions. 

46. U. S.—Otoe County wv. Baldwin, 
Lid Ui S.. Pe 45 S@ti 264, 128" Eiiede ad: 

Ala.—Gibbons v. Mobile, ete, R. 
Co., 36 Ala. 410; Stein v. Mobile, 24 
Ala. -591. 

Ind.—Reynolds v. Faris, 80 Ind. 14; 
Brocaw vy. Gibson County, 73 Ind. 543, 

Iowa.—Bartemeyer v. Rohlfs, 71 
Towa 582, 32 NW 673; Stewart v. Polk 
County, 30 Iowa 9, 1 AmR 238, 

Kan.—Leavenworth County vy. Mil- 
ler, 7 Kan. 479, 12 AmR 425. 

Ky.—Louisville v. Murphy, 86 Ky. 
53, 5 SW 194, 9 KyL 3810; Slack vy, 
Maysville, etc., R. Co., 13 B. Mon. 1, 

La.—Missouri, ete., Trust Co. v. 
Smart, 51 La. Ann. 416, 25 S 443: 
Fullilove  v. Bossier Parish Police 
Jury, 51 La. Ann. 359, 25 S 302. 

Mo.—Cape Girardeau y. Riley, 72 
Mo. 220. 

Oh.—Walker v. Cincinnati, 21 Oh. 
St. 14, 8 AmR 24, 

Pa.—Sharpless v. Philadelphia, 21 
Pa. 147, 59 AmD .759, 

47. See cases infra this note, 

[a] Power implied.—(1) A grant 
to a municipality of power to levy a 
tax to pay the whole interest of the 
public debt authorizes a levy of a 
special tax to pay the whole of the 
interest accrued on a railroad debt of 
the municipality. Aurora v. Lamar, 
59 Ind. 400. (2). Authority to issue 
bonds in payment of a subscription to 
the stock of a railroad authorizes by 


= LL LEE 
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serve a public purpose.*® It is immaterial that 
the railroad extends beyond the city or state limits,*? 
and, under some statutes, if the statutory condi- 
tions are met, it is not neeessary that the railroad 
should pass through or terminate in the municipal- 
ity.°° Where under estahlished municipal divisions, 
one is included within the limits of another, each 
may levy a separate tax in aid of the same rail- 
road company on the same property situated within 
the limits of both.*! In some jurisdictions, a con- 
stitutional prohibition against aid to private cor- 
porations®? has been construed to prohibit a tax in 
favor of railroad corporations, privately owned,°* 
and, in the absence of delegated authority to do 
so, a municipality has no power to.tax to aid a 
railroad.>* 

Toll roads and bridges.®> Under constitutional 
or legislative authority,°® a municipality has power 
to tax in aid of private corporations owning and 
operating toll roads®? and bridges.®® 

[§ 4311] f. Payment of Debts and Bonds*®°—(1) 
In General. In the absencé of delegated authority 
to do se, express or implied, a municipality has no 
power to levy a tax for the payment of its debts. 
The legislature may authorize a municipality to levy 
taxes to pay municipal debts,°+ and in many in- 
stances it has done so either expressly®? or im- 
pliedly.°* Where a restricted authority is granted, 


implication a tax to pay such bonds. |KyL 1676. 


the power is confined within the limits of the restric- 
tion,®* as, for example, where authority is granted 
to a designated class of municipal or quasi-municipal 
corporations,®> or for the payment of a particular 
class of debts,°* or debts maturing within the year ;*" 
but the restriction is removed by the subsequent 
enactment of legislation inconsistent with its con- 
tinued existence.°® Where an authority to tax for 
the payment of a particular indebtedness is granted, 
it carries with it authority to tax for payment of 
the installments of the indebtedness as they fall 
due from year to year.®® Where authority is granted 
to levy a tax at a limited rate for the payment of 
a particular class of debts, a levy of a special tax 
may be made, even though the indebtedness is 
payable out of the general funds.’° The power 
to tax for the payment of a particular indebtedness 
is not affected by a failure to exercise it due to a 
misunderstanding as to the city’s liability for the 
debt.72 

[§ 4312] (2) Implied Power.’? The legislature 
may. by implication grant a municipal corporation 
the power to levy taxes to pay municipal debts,’* 
unless there is some provision in the constitution 
requiring such grant of pewer to be in express 
terms,’* or unless the power to tax is limited in 
rate or amount’> and the exercise of the power 
would result in a tax in excess of the limit.”° 


and create a sinking fund for, any 


Gibbons v. Mobile, etc., R. Co., 36 Ala. 
410; Quiney v. U. S., 113. U. S. 382, 
5 Sct 544, 28 L. ed. 1001. (3) A power 
to tax in aid of rdilreads is implied 
both from the general welfare clause 
of the charter and from a curative 
act validating all prior stock sub- 
scriptions to all railroads, road, and 
canal companies. State v. Charles- 
ton, 44 S. C. L. nix 

48. rt Taylor v. Ross County, 23 Oh. 
St. 2 


49. Stein v. Mobile, 24 Ala. 591. 
Cliften v. Hobgood, 106 La. 
535, 31 S46. 

51. Vicksburg, etc., R. Co. v. Good- 
enough, 198 La. 442, 32 S 404, 66 LRA 


52. See supra § 4284. 

53. Peo, v. State Treasurer, 23 
} Peo. v. Salem, 20 Mich. 
452, 4 AmR 400. 

54, Jones v. Columbus, 25 Ga. 610; 
Morehouse v. Norwalk, 8 Oh. Dec. 
(Reprint) 199, 6 CineLBul 267; Mc- 
Dermond vy. Kennedy, Brightly *(Pa.) 
332 

55. Bridge Sater eer as 
purpose see supra § 42 

56. See So aovitetional and statu- 
tory provisions, 

57. Clark County Ct. v. Paris, etc., 
Turnpike Co., 11 B. Mon. (Ky.) 143. 

58. Pritchard v. Magoun, 109 Iowa 
364, 80 NW 512, 46 LRA 381. 

59. Taxation for payment of pub- 
lic debts generally see Taxation [37 
Cye 723]: 

60. U. S. v. Macon County, 99 U. 
S. 582, 25 L. ed. 331; Corbett v. Port- 
land, 31 Or. 407, 48 Pi428) 

61. UW. S—U. S. v. Cicero, 50 Fed. 
147, 1 CCA 499, 


public 


Ala.—Gibbons vy. Mobile, etc., R. 
Co., 36 Ala. 410. 
Ariz.—Flagstaff v. Gomez, 242 P 


1003. 
Cal. ra rete os Bank vy. Fair- 


banks, 52 Cal. 

Fla. Sect es Jacksonville, 19 
Fila. 

Ga.—Black v. Cohen, 52 Ga. 621. 

Tl.— Spring v. Olney, 78 Ill. 101. 

Ind.—Young v. Tipton County, 137 
Ind, 323, 36 NE 1118. 

Iowa. —Taylor v. McFadden, 84 
‘Iowa 262, 50 NW 1070. 

Kan,—Atchison, etesy- Rat Cone Vv. 
Hutchinson, 96 Kan. 202, 150 P 5384. 

Ky.—Mayfield Woolen Mills v. 
Mayfield, 211 Ky. 172, 61 SW 438, 22 


La.—Gray v. Bourgeois, 107 La.| debt contracted upon petition of the 
ORI 326S8 42. citizen owners of five eighths of the 
112 Me. 449,| taxable property of the town, does 


Me.—Paul y. Huse, 
92 A 520. 
Mass.—Lowell v. Boston, 111 Mass. 
454, 15 AmR 39. 

.Mont.—Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900. 
Nebr.—Minden-Edison Light, etc., 
a v. Minden, 94 Nebr. 161, 142 NW 
N. M.—Laughlin v, Santa Fe Coun- 
ty, 3 N. M. 264, 5 P 817. 
N. Y.—Mead’ v. Turner, 60 Misc. 
145, 112 NYS 127 [aff 134 App. Div. 
691, 119 NYS 526]. 

N. C.—Charlotte v. Shepard, 122 N. 
C. 602, 29 SE 842. 

Oh. — State v. Bremen, 156 NE 134. 
Or.—State v. Johnson, 80 Or. 107, 
156 “Pb79) 

‘Pa.—Scranton v. Delaware, etc., R. 
Co., 2° Walk. 365 

gs. C.—Wilson v. Florence, 40 S. C. 


426, 19 SE 4 
Tenn.—State v. Bristol, 109 Tenn. 
r 88 SW 542. 


315, 70 SW 10381 
Tex.—Austin v. Cahill, 
Utah.—Shepard v. Kaysville, 16 
Utah 340, 52 P 592. 
Wash.—State v. Mutty, 39 Wash. 


624, 82 P 118. 
Wis.—Oconto City Water Supply 
Co. v. Oconto, 105 Wis. 76, 80 NW 


1113. 
‘' 62. Wade v. Oakmont Borough, 165 
Pa. 479, 80 A 959. 

63. See infra § 4312. 

64. See cases infra notes 65-67. 

65. Heiser v. Shenandoah, 1 Leg 
Chron (Pa.) 118. 

[a] Thus a statute conferring au- 
thority to direct the proper officers 
of a district or township to collect by 
special taxation an amount sufficient 
to pay its indebtedness has been held 
to vest no authority to order a spe- 
cial tax by incorporated boroughs 
and it cannot be extended to them by 
construction. Heiser v. Shenandoah, 
1 ante aa (Pas). 8: 

U. S. v. Cicero, 50 Fed. 147, 1 
CCA. 499; Sherman v. Langham, 92 
Tex. 13, ‘40 SW 140, 42 SW 961, 39 
LRA 258: Henderson vy. Fields, (Tex. 
Civ. A.) 258 SW 523. 

[a] Debts contracted upon peti- 
tion.—A statute, which provides that 
town trusteés shall add to the tax 
duplicate of each year a levy suffi- 
cient to pay the annual interest on 


not authorize the levy of a tax to pay 
interest on bonds issued undey a dif- 
ferent statute, and not on petition of 
property owners. U. S. v. Cicero, 50 
Fed. 147, 1 CCA 499, 

[b] Debts contracted prior to a 
given date.—A judgment recovered 
against a city subsequent to Jan. 1, 
1889, for an injury occurring prior.to 
that date, is a “debt lawfully con- 
tracted prior to the first day of Janu» 
ary, 1889,” within a statute authoriz- 
ing certain cities, for the purpose of 
paying such debts, to levy and collect 
a tax of twenty-five cents on the one 
hundred dollars’ valuation, in addition 
to the amount levied for géneral pur- 
poses. Sherman y. Langham, 92 Tex. 
13, 40 SW 140, 42 SW 961; Henderson 


v4 Fields, (Tex, Civ. A’) 258 SW 
67. State v. Johnson, 80 Or, 107, 
156. P 579. 


68. Com. v. Pittsburgh, 34 Pa. 496. 
69. Mayfield Woolen Mills v. May- 
ed 111 Ky. 172, 61 SW 43, 22 KyL 


70. Atchison, etc., R. Co. v. Hutch- 
inson, 96 Kan. 202, "150 P 534; 

71. Brown v. Milliken, 42 Kan, 769, 
23 P 167. 

{a] The statute of limitations is 
no defense to the levy of a tax on 
the property of a city to pay funding 
bonds issued ten years before, in set- 
tlement of an indebtedness of the 
township of which the city was for- 
merly a part, where the failure to 
levy the tax before was due to a mu- 
tual mistake on the part of the town- 
ship and the city as to the latter’s 
liability on the funding bonds. Brown 
v. Milliken, 42 Kan. 769; %23°9P ONG Te 

Necessity of city’s Mability for in- 
debtedness see infra § 4313 

72. Implied power to tax generally 
see supra § 4272. 

73. Paul v. Huse, 112 Me, 449, 92 
A 520; Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900; State 
Vv. Bristol, 109 Tenn, 815, 70 SW 
1031; and cases infra this section. 

74. State v. Bristol, 109 Tenn, 315, 
70 SW 1081. 

75. See supra § 4292, 

76. Corbett v. Portland, 31 Or. 407, 
48 P 428; Walker y, Cookeville, 6 
Tenn. Civ. A. 74, 83. 
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Implication from other powers to tax. The power 
to tax for payment of debts generally may be im- 
plied from the power to tax directly for the pur- 
poses in the execution of which the debts were in- 
curred,” or from a power to tax ‘‘for general and 
contingent expenses, or any other expenses not 
herein otherwise provided for;’’’* but a power to 
levy to pay a floating indebtedness will not be im- 
_ plied from an express power to tax for a sinking 
fund.*® 

Implication from power to incur indebtedness. 
The power to tax may be implied, in a proper case, 
from the power to ineur indebtedness.®*® - Thus, 
where authority is granted by the legislature to a 
municipality having power to levy taxes, to contract 
a debt,®! or to issue bonds,®? for some specific ob- 
ject, and no special provision is made for payment, 
the municipal authorities are clothed with power 
by necessary implication to levy the requisite tax 
to pay the debt,** unless there is in the act itself, 
or in some general statute or in the constitution, 
some limitation or restriction which repels the in- 
ference ;** and if the debt is for an extraordinary 
purpose, requiring special authority for its crea- 
tion, a general limitation on the power of taxation 
for ordinary municipal purposes will not exclude 


MUNICIPAL CORPORATIONS 


- 


6 4312-4313 


‘such inference;®> but where other provision is ex- 


pressly made for the payment of the debt,°° the 
power to levy a tax to pay the debt will not be 
implied,’? except to the extent that the provision 
so made is proved to be inadequate for the pur- 
pose.*8 

Implication from provisions for fund. A power 
to tax for a special purpose is very clearly implied 
from provisions creating a special maintenance and 
operating fund for its execution and from further 
provisions that such fund shall consist of all moneys 
collected by assessment or otherwise for mainte- 
nance and operation.®® 

A power to compromise disputed claims® implies 
a power to tax for payment of the amount agreed 
upon in settlement.®* 

Additional levy. Where the act authorizing the 
creation of an indebtedness provides for the levy- 
ing of a special tax to meet it, and the municipality, 
in accordance therewith, levies a tax sufficient on 
its face for such purpose, there is no implied power 
to levy an additional tax thereafter on the ground 
that the first levy proved insufficient in fact because 
of the nonpayment of some of the taxes levied.” 

[§ 4313] (3) Necessity of City’s Liability for In- 
debtedness. There is no power to tax for the pay- 


Excess authorized by popular vote 
see supra § 4293. 

77. Shepard v. Kaysville, 16 Utah 
340, 52 P 592. 

78 Spring v. Olney, 78 Ill. 101. 

79. Burlington, ete., R. Co. v. Clay 
County, 13 Nebr. 367, 13 NW 628; 
Union Pac. R. Co. v. York County, 10 
Nebr. $12, 7 NW 270; Union Pac. R. 
Co. v. Buffalo County, 9 Nebr, 449, 
4 NW 353. 

80. U. S.—Scotland County Ct. v. 
UW.28), AA40G US So4djoiy SCv:697; 35 LL. 
ed. 351; Ralls County Ct. v. U. 8., 105 
U. S. 733, 26 L. ed; 1220; U. S. v. New 
Orleans, 98 U. S. 381, 25 L. ed. 225; 
hci te v. Nebraska, 20 F. (2d) 
621. 

Me.—Vose v. Frankfort, 64 Me. 229. 

Nebr.—Union Pac. R. Co. v. Heuer, 
97 Nebr. 436, 150 NW 259. 

Tenn.—State v. Bristol, 109 Tenn. 
315, 70 SW 1031. 

Tex.—Davey v. Galveston County, 
45. "Tex. 291. 

[a] Reason for rule.—‘‘When au- 
thority to borrow money or incur an 
obligation in order to execute a pub- 
lic work is conferred upon a munici- 
pal corporation, the power to levy a 
tax for its payment or the discharge 
of the obligation accompanies it; and 
this, too, without any special mention 
that such power is granted. This 
arises from the fact that such cor- 
porations seldom possess—so seldom, 
indeed, as to be exceptional—any 
means to discharge their pecuniary 
obligations except by taxation.” U.S, 
v. New Orleans, 98 U. S, 381, 398, 25 
L. ed. 225. 


81. See supra § 4030. 
82. See supra § 4141. 
83. U. S.—Scotland County Ct. v. 


U. $.;:140 UL'S. 41, 11 SCt 697, 35D. 
ed} 351;. Quincey? ve Uy Si,* 113 USS. 
332, 5 SCt 544, 28 L. ed. 1001; Ottawa 
v. Carey, 108 U. S. 110, 2 SCt 361, 27 
L. ed. 669; Ralls County Ct. v. U. S., 
105 U. S. 733, 26 L. ed. 1220; U.S. v. 
Macon County Ct., 99 U. S. 582, 25 L. 
ed. 331; U. S. v. New Orleans, 98 U. 
S. 381, 25 L. ed. 225; Citizens’ Sav., 
etc., Assoc. v. Topeka, 20 Wall. 655, 22 
L. ed. 455; U. S. v. Saunders, 124 
Fed. 124, 59 CCA 394; U. S. v. Capde- 
vielle, 118 Fed. 809, 55 CCA 421 [cer- 
tiorari den 189 U. 8. 510, 28 SCt 850, 
47 L, ed. 923]; Cleveland v. U. S., 111 
Fed. 341, 49 CCA’ 383; .U. S. v. Kent, 
107 Fed. 190 [aff 113 Fed. 282, 51 CCA 
189]; U. S. v. Key West, 78 Fed. 88, 
238 CCA 668; Hamilton Gaslight, etc., 


Co. v. Hamilton, 37 Fed. 832 [aff 146 
U.S. 258, 13 SCt 90, 36° L. ed. 963]; 
U. S. v. Monona Independent School 
Dist.; 20 Fed. 294; U. S. v. New Or- 
leans, 17 Fed. 483 [rev on other 
grounds 131 U. S. 220, 9 SCt 755, 33 L. 
ed. 110]; U. S. v. Howard County Ct.; 
2 Fed. 1, 1 McCrary 218; Ex p. Par- 
sons, 18 F. Cas. No. 10,774, 1 Hughes 
282; Sibley v. Mobile, 22 F. Cas. No. 
12,829, 3 Woods 5385, 

Ala.—Gibbons v. Mobile, ete, R. 
Co., 36 Ala. 410. 

Fla.—Stockton v. Powell, 29 Fla. 1, 
10 S 688, 15 LRA 42. 

Ga.—Black y. Cohen, 52 Ga. 621. 

Ill.—Peoria, ete., R. Co. v. Peo., 116 
Tll. 401, 6 NE 497; Hyde Park v. In- 
galls, 87 Ill. 11; Galena v. Corwith, 48 
Ill, 423;.95 AmD 557. ' \ 

Ind.—Young v. Tipton County, 137 
Ind. 323, 36 NE 1118. 

Iowa.—Taylor v. McFadden, 84 
Iowa 262, 50 NW 1070; Sioux City, 
etc., R. Co. v. Osceola County, '52 
Iowa 26, 2 NW 593; Iowa R. Land Co. 
v. Sac County, 39 Iowa 124; Coy v. 
py en City, 17 Iowa 1, 85 AmD 
539. 

Me.—Paul v. Huse, 112 Me. 449, 92 
A 520. 

Mass.—Lowell v. Boston, 111 Mass. 
454. 15 AmR 39. 

Mont.—Glendive First Nat. Bank 
v. Dawson County, 74 Mont. 439, 240 
P 981. 

Nebr.—Minden-Edison Light, etc., 
ne v. Minden, 94 Nebr. 161, 142 NW 


N. M.—Laughlin v. Santa Fe Coun- 
ty;-3 IN. M. 264) 5°P 817. 

N. Y.—Mead v. Turner, 60 Misc. 
145, 112 NYS 127 [aff 134 App. Div. 
691, 119 NYS 526]. 

N. C.—Slocomb v, Fayetteville, 125 
N. C. 362, 34 SE 436; Charlotte v. 
Shepard, 122 N. C. 602, 29 SE 842. 

Or.—Stratton v. Oregon City, 35 Or. 
409, 60 P 905. 

Pa.—In re Millvale Borough, 162 
Pa, 374, 29 A 641, 644 [aff 14 Pa. Co. 
82]; Com v. Perkins, 43 Pa. 400; Com. 
v, Allegheny County, 37 Pa. 277. 

S. C.—Wilson v. Florence, 40 S. C. 
426, 19 SH 4; Feldman v. Charleston, 
23 S.C. 57, 65 AmR 6, 

Tenn.—State v. Bristol, 109 Tenn. 
315, 70 SW 1081. 

Tex.—Nalle v. Austin, (Civ. A.) 21 
SW 375; Muller v. Denison, 1 Tex. 
Civ. A’ 2938, 21 SW 391, 

Wis.—Oconto City Water Supply 
Co, v. Oconto, 105 Wis. 76, 80 NW 


1113. 

[a] Reason for rule.—‘“If it be 
held that the power to issue bonds 
does not imply the power to levy a 
tax to pay them, it would be an idle 
mockery in the legislature to author- 
ize the issuance of bonds for a public 
improvement, because their only 
means of payment would be by taxa- 
tion, and, if that be withheld, the 
bonds would have no more value than 
so much blank paper.” State v. Bris- 


eh £09 icTenni> 316.) ed25)¢0-7 0 Sie 
[b] Bonds for lighting plant.—<Act 


Congr.’ Sept. 29, 1919, authorizing an 
issue of bonds by a municipal cor- 
poration in Alaska for the construc- 
tion of an electric light plant, car- 
ries implied power to levy taxes. nec- 
essary to meet the interest on the 
bonds and to create a sinking fund 
for payment of the principal when 
cone Lund v. Petersburg, 293 Fed. 

84. U.S. v. New Orleans, 98 U.S. 
381, 25 L. ed. 225; Citizens Sav., etc., 
Assoc. v. Topeka, 20 Wall. (U. S.)- 655, 
22 L. ed. 455; U. S. v. Saunders, 124 
Fed. 124, 59 CCA 394: Cleveland v. 
U. S., 111 Fed. 341, 49 CCA 383; Char- 
lotte v. Shepard, 122 N. C. 602, 29 SH 
842; Corbett v. Portland, 31 Or. 407, 
oH P 428. And see cases supra note 


85. Quincy v. U. S., 113 U. S. 332, 
5 SCt 544, 28 L. ed. 1001; Lundiv. 
Petersburg, 293 Fed. 893; U. S. v. 
Capdevielle, 118 Fed. 809, 55 CCA 421 
[certiorari den 189 U. S. 510, 23 Sct 
850, 47 L. ed. 923]; Cleveland v. U. S., 
111 Fed. 341, 49 CCA 388; In re Mill- 
vale Borough, 162 Pa, 374, 29 A 641, 
644; Nalle v. Austin, (Tex. Civ. A.) 


21 SW 3875. 

86. See statutory or charter pro- 
visions. 

87. Cleveland v. U. S., 111 Fed. 


341, 49 CCA 388; U. S. v. New Or- 
leans, 27 F. Cas. No. 15,871, 2 Woods 
230 [rev on other grounds 98 U. S. 
381, 25 L. ed. 225]. 
88. Glendive First Nat. Bank v. 
Dawson County, 74 Mont. 439, 240 P 
981; Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900. 
wen Bho MORES trek (hen Impr. 
ist, No. v. iltsey, ex. Civ; A. 
271 SW. 278. zr , 


90. See infra §§ 4644, 4662. 

91. Vose v. Frankfort, 64 Me, 229. 

92. Gay v. New Whatcom, 26 
Wash, 389, 67 P 88. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4313-4314] 
ment of a claim which is not a lawful debt of the 
municipality ;°° the payment of a debt in excess of 
the constitutional debt limit, in so far as the excess 
is concerned ;°* the payment of a judgment where a 
.tax could not be legally levied to pay the claim 
on which the judgment is based;%> or for the pay- 
ment of a contract indebtedness incurred prior to 
the current year where no binding contract calling 
for payments beyond the fiscal year can be made. 
However, where a contract indebtedness may be 
classed as current expenses of the municipality and 
is incurred during the current fiscal year, there may 
be power to tax for its payment as current ex- 
penses independently of the validity of the con- 
tract.®” 

Bonds. Authority to tax for the payment of the 
principal of, or interest on, bonds is conditioned on 
the liability of the municipality on the bonds;%* 
but to the extent that such liability is established, 
the authority to tax, when granted, exists;°® and 
where authority to tax for the payment of debts 
and bonds is granted, the city may tax for the pay- 
ment of an existing indebtedness, although no bonds 
are issued.t. A municipality has no power to levy 
a tax to pay bonds where the issuance thereof was 
forbidden by statute,” or in excess of the legal limit,° 
or where the bonds are otherwise invalid.* 

Presumptions and burden of proof. To support 
the regularity of a tax, a presumption exists, in the 
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absence of evidence to the contrary, that the indebt- 
edness, for the payment of which the levy was 
made, is valid,> and the burden to prove the in- 
validity of the indebtedness rests upon the tax- 
Lats who is seeking to avoid the payment of the 
ax. 

[§ 4314] (4) Duty To Tax.” The grant of power 
to tax for a payment of municipal indebtedness im- 
poses on the municipality the duty of exercising 
such power,® unless the whole amount of the taxes 
which it is allowed by law to levy has already been 
absorbed by the necessary current expenses of the 
corporation.® In some jurisdictions, when a judg- 
ment has been rendered against the city on its in- 
debtedness, and is not barred by the statute of limi- 
tations,’® the officers thereof are charged with the 
duty to levy and collect sufficient taxes to pay it, 
as by providing therefor in the general levy,!? or 
by a special levy, if not already included in the 
general levy.1* An agreement to levy a special tax 
cannot be implied from an ordinance making it the 
duty of the council to provide means to meet the 
payment of a designated debt when it becomes due.4 
A tax to be imposed as long as needed to pay a 
particular debt means an imposition of the tax until 
the debt is satisfied+® or until a sum sufficient for 
that purpose has been raised by tax.16 Where the 
city is under a statutory obligation to pay its debt 
or to fix a rate of levy necessary to provide the 


93. Sleight v. Peo., 74 Ill. 47. ments.—A general. tax by a city to] §§ 4478, 4522, 4525. 
94. Baltimore, etc., R. Co. v. Peo.,} pay interest on bonds issued to cover 7. Cross references: 
200 Ill. 541, 66 NE 148; Schulenburg, | special benefit assessments, under a|Hnforcement of duty by mandamus 


ete., Lumber Co. v. East St. Louis, 63 
Tll, A. 214. 

Limitation of amount of indebted- 
ness see supra §§ 4292-4305. 

95. Smith v. Broderick, 107 Cal. 
644, 40 P 1033, 48 AmSR 167. 


F 96. Jonas v. Cincinnati, 18 Oh. 
18. 
97. Mayfield Woolen: Mills v. May- 


field, 111 Ky. 172, 179, 61. SW 48, 22 
KyL 1676. 

“Whether the 16 cent levy is in 
fact to be paid in compliance with 
such a contract as the one alleged in 
the amendment becomes immaterial, 
for the same pleading admits that 
this very levy is to pay a part of the 
current expenses for that year. Be- 
ing for current expenses, and within 
the constitutional limitation for that 
purpose, it makes no_ difference 
whether it is intended to pay it to the 
parties with whom the city has a 
void contract or not. The only ques- 
tion is, whether it is a necessary cur- 
rent expense, and that question is to 
be settled by the municipal council, 
which alone has the jurisdiction to 
decide ‘it. We are not deciding that, 
in proper proceeding, the contract 
complained of may not be declared 
void, or its execution enjoined. But 
if in such proceeding, such judicial 
action were already taken, it would 
still be necessary to run the city; the 
city government would still live for 
that purpose, and would still have 
power; to make a levy of 16 cents on 
the $100 to provide for city lights.” 
Mayfield Woolen Mills v. Mayfield, 
supra, 

98. Connelly v. San Francisco, 164 
Cal, 101, 127 P 834; Tampa v. Mugge, 
40 Fla. 326, 24 S 489; Sullivan v. 
Walton, 20 Fla. 552. 

[a] Outstanding bonds.—A _ stat- 
ute authorizing a four-mill tax to pay 
interest on outstanding bonds of the 
city does not authorize a tax to pay 
interest on bonds issued, but not out- 
standing, although it was probable 
they would be sold before the next 
tax levy. Tampa v. Mugge, 40 Fla. 
326, 24 S 489. 

99. Sullivan v. Walton, 20 Fla. 
552; Colby v. Medford, 85 Or, 485, 167 

i 


487. 
[a] Bonds to cover special assess- 


statute authorizing it, is not invalid, 
where the bonds are obligations of 
the city. Colby v. Medford, 85 Or. 
485, 531, 167 P 487 (“As between the 
city and the holders of the Bancroft 
bonds, the bonds constituted obliga- 
tions of the city, and when the city 
levied a general tax to pay the inter- 
est on the’ outstanding bonds it did 
what in the very nature of things at 
some time would have been not only 
a right, but a duty, namely, the levy 
of a general tax to pay the debts of 


the city’’). 

1. Gray v. Bourgeois, 107 La. 671, 
82 S 42. 

[a] Effect of failure to issue 


bonds.—Under authority granted by 
the taxpayers of a town to the mu- 
nicipal authorities to incur a debt 
and to issue bonds, and to secure the 
debt and bonds by a special tax, the 
authorities may, without issuing 
bonds at all, create the debt and levy 
a special tax within the constitutional 
limit, if it be more advantageous and 
advisable so to do. Gray v. Bour- 
geois, 107 La. 671, 32 S 42. 

2. Jeffries v. Lawrence, 


AQ8. 

3. Peo, v. Chicago, etc., R. Co., 253 
Till. 191, 97 NE 310; Crowley v. Ful- 
ton, 112 La. 234, 36 S 334. 

Limitation of power to issue bonds 
see supra § 4159. 

Pa Sherlock v. Winnetka, 68 Ill. 
530. 

Tax to create sinking fund for void 
bonds see infra § 4315. 


42 ‘Iowa 


5. Bigelow v. Washburn, 98 Wis. 
553, 74 NW 3862. 
6. Peo, iv... Ross, 272) 411, 285, Lad 


NE 987; Tyler v. Tyler Bldg., etc., 
Assoc., 99 Tex. 6, 86 SW 750 [rev 
(Civ. A.) 82 SW 1066]. 

{a] Invalidity of bonds.—Taxpay- 
ers can defend against the assess- 
ment of taxes to pay interest and cre- 
ate a sinking fund on void municipal 
bonds, but they must prove conclu- 
sively that the bonds are void in the 
hands of any holder, and cannot af- 
ford a-basis of recovery against the 
city. Tyler v. Tyler Bldg., etc, As- 
soc., (Tex.) 86 SW 750 [rev on other 
grounds (Civ. A.) 82 SW 1066]. 

Burden of proof in actions by or 
against taxpayer generally see infra 


58, 5 SW 194, 9 KyL 310. 


See Mandamus §§ 424, 425. 

Rights and remedies of creditors of 
city as to distribution of taxes col- 
lected see infra §§ 4548, 4549. 

8 Galena vy. Amy, 5 Wall. (U. S.) 
705, 18 L. ed. 560; Kent v. U. S., 113 
Fed. 232, 51 CCA 189 [aff 107 Fed. 
190]; Phelps v, Lodge, 60 Kan. 122, 
55 P 840; Com, v. Pittsburgh, 34 Pa. 
496; San Antonio v. Routledge, 46 
Tex. Civ. A. 196, 102, SW 756. See 
Young v. Colorado, (Tex. Civ. A.) 174 
SW 986 (a lien exists on all property 
situated within the corporate limits 
of the city to secure the payment of 
drainage and sewerage bonds, and a 
suit to compel the levying of a tax 
is in the nature of an action in rem 
to enforce such lien). 

9. Porter v. Thomson, 22 Iowa 391. 

10. State v. Royse, 3 Nebr. (Un- 
off.) 262, 91 NW 559. 

11. U. S.—Supervisors v. U. S., 18 
Wall, 71, 21 L. ed. 771; Oshkosh v. 
Nebraska, 20 F. (2d) 621; U. S. v. 
Saunders, 124 Fed. 124, 59 CCA 894; 
als v. U. S., 104 Fed. 113, 48 CCA 


boan2-—Flaestatt v. Gomez, 242 P 

Nebr.—Omaha v. State, 69 Nebr. 29. 
94 NW 979; Dawson County v. Clark, 
58 Nebr. 756, 79 NW 822. 


2 ee v. Bremen, 156 NE 
Tex.—Henderson vy, Fields, (Civ. 


A.) 258 SW. 528. 

[a] Judgment on bonded indebted. 
ness.— Statutes conferring powers 
and imposing duties on municipal of- 
ficers to levy taxes to pay judgments 
against their cities supersede stat- 
utes and limitations conferring: less 
extensive powers on such officers to 
levy taxes and pay bonds, when the 
bonds have been merged in final judg- 
ments. U. S. v. Saunders, 124 Fed. 
124, 59 CCA 394. 


12. State v. New Orleans, 30 La, 
Ann, 129. 
13. Ex p. Parsons, 18 F. Cas, No, 


10,774, 1 Hughes 282. 

14. U.S. v. Burlington, 24 F. Cas. 
No, 14,687 [rev on other grounds 154 
U.S. 568, 14 SCt 1212, 19 L. ed. 495]. 

15. Louisville v. Murphy, 86 Ky. 
supra, 


16. Louisville v. Murphy, 


1288 [44 C.J.] 
amount of money required to-pay it, such obligation 
is not satisfied by an assessment and rate of levy 
sufficient to pay the debt if all the taxes levied are 
collected,!7 but requires that there be a sufficient 
assessment and levy actually to pay the debt after 
deduction of losses in collection.1® For this purpose 
the municipality is vested with a certain amount 
of discretion as to the amount to be levied,’® but 
the right to exercise such discretion is in the city 
council or board having power to tax”? and does 
not extend to other officers charged with ministerial 
duties in the assessment and collection of the tax.?* 

[§ 4315] g. Sinking Fund. Taxation to create a 
sinking fund must be based upon legislative author- 
ity,22 express”? or implied,** and is controlled by 
the terms of the statute in force at the time the 
tax is levied2® rather than by an earlier statute in 
force when improvement proceedings, on account, of 
which the sinking fund was established, were com- 
menced.2® A power to tax for a sinking fund will 
be implied from a charter provision that sinking 
fund charges must be annually provided for.77 An 
express power to tax for a sinking fund authorizes 
a levy to tax to pay the installments of the indebted- 
ness which, by the terms of the contract creating 
it, fall due from year to year,”* but does not au- 
thorize a levy to pay a floating indebtedness.?° The 
tax cannot be continued after the purpose for which 
it was authorized has been accomplished ;*° nor can 
the fund, when collected, be applied to any other 


17. Norris v. Montezuma Valley 
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Spencer, 13 Oh. Cir. Ct. N. S. 


[8§ 4314-4315 


purpose than that specified.*+ 

Existence of indebtedness at time of levy.22 Un- 
less the statute so authorizes,** a tax for the sinking 
fund cannot be levied before the creation of the 


debt,?4 but a tax to pay interest for the fiscal year . 


and the sinking fund charges may be levied, even 
though the indebtedness was created less than one 
year prior to the levy.2° Where only part of the 
authorized indebtedness is in existence at the time 
of the levy, and the indebtedness is divisible, as 
is the case if bonds are issued therefor, a tax for 
the sinking fund will be upheld to the extent that 
it is required for sinking fund charges on that 
part.*6 

Report or approval as condition precedent. Un- 
der some statutes,*” a report to the common council 
by sinking fund commissioners as to the amount to 
be raised for such fund is required before such a 
levy can be made.*8 Where the power to tax for a 
sinking fund is once shewn to exist, its exercise is 
not made subject to the approval of the state tax 
commission by a statute making such approval a 
condition precedent to an increase of the general 
tax rate by the municipality.®? 

Validity of tax. A tax for a sinking fund in ex- 
cess of the amount needed for such purposes in 
any one year is invalid as to the excess.4® The valid- 
ity of the tax is not affected by its insufficiency 
to provide the fund necessary to discharge the in- 
debtedness at maturity;*! its being made payable 


475, 32(76 NW 648. 


Irr, Dist., 248 Fed. 369, 160 CCA 379 
[rev 240 Fed. 825, and certiorari den 
248 U. S. 569, 39 SCt 10, 63 L. ed. 
425]. 

18. Norris v. 
Irr. Dist., supra. 

19. State v. Mutty, 39 Wash. 624. 
82 Pp 118. 

Discretion as affecting mandamus 


Montezuma Valley 


in taxation matters generally see 
Mandamus § 419. 

20. Peo. v. Chicago, etc., R. Co., 
289 Ill. 282, 124 NE 658. 

21. Peo. v. Chicago, ete., R. Co., 
supra. 

ose Unions Pace’ Rit Com vo York 
County, 10 Nebr. 612, 7 NW 270; 


Union Pac. R. Co. v. Buffalo County, 
9 Nebr. 449, 4 NW 53; Newark Aque- 
duct Bd. v. Newark, 50 N. J. L. 126, 
10 A 881; Wilkes-Barre’s App., 116 
Pa. 246, 9 A 308; Houston v. Voorhies, 
70 Tex, 356, 8 SW 109; Bagby v. 
Bateman, 50 Tex. 446; Conklin v. El 
Paso, (Tex. Civ. A.) 44 SW 879. 

23. Youngerman v. Murphy, 107 
Towa 686, 76 NW 648; Burlington 
Water Co. v. Woodward, 49 Iowa 58; 
Louisville Sinking Fund Comrs, v. 
Grainger, 98 Ky. 319, 32 SW 954, 17 
KyL 901; Newark Aqueduct Bd, v. 
Newark,’ S0°TS NJ. Fi": e126; 10 A 
881 


24, See cases infra note 27. 

25. Alexander v. Spencer, 13 Oh. 
@ir.’-Ct.N. 8S} 475, 32 Oh. ‘Cir. Ct. 306 
[aff 83 Oh. St. 492 mem, 94 NE 1115 
mem]. 

[a] Sinking fund to pay sewer as- 
sessment bonds.—A sewer was con- 
structed and bonds issued to pay that 
portion of the cost not assessed upon 
the property specially benefited. <A 
sinking fund was established to pay 
the bonds and under the law in force 
at the time the proceedings for the 
improvement were commenced the 
tax to provide therefor was charge- 
able only against the sewer districts 
in which the sewers were constructed, 
Later this law was repealed by a 
statute making such taxes charge- 
able against the entire city. After 
the enactment of this statute the 
sinking fund tax was chargeable 
pgainst the entire city. Alexander v. 


-Oh.."Cir, Ct S0C i Lafi3) Obhy Stu 492 
mem, 94 NE 1115 mem]. 

26. Alexander v. Spencer, supra. 

[a] Reason for rule.—‘‘The levy-” 
ing of an assessment to pay for a 
street improvement is clearly a part 
of the proceedings, and is so treated 
in the municipal code. Notice is 
given to the owners of benefited prop- 
erty, and they, in a manner, take part 
in the proceedings. The whole as- 
sessment at once becomes a continu- 
ing lien, though it may be collected 
through a series of years. Not so 
with regard to the levying of taxes. 
That power is in the state to be exer- 
cised as the Legislature directs with- 
in the rules laid down in the Consti- 
tution. So long as the constitutional 
limits are observed the tax-payer 
must submit and has no part in the 
matter, and'one Legislature can not 
bind another or make a bargain about 
the right to levy taxes, with a mu- 
nicipal corporation or any other 
agency. WPWach year’s tax levy is a 
new and distinct matter having no 
reference to any previous levy. We 
fail to see that a tax levy is a part 
of any other proceeding; taxes are 
levied to pay old debts, as bonds, 
notes, judgments, ete., and to fur- 
nish funds far current expenses, but 
in no sense does the. tax levy become 
a part of the proceeding whereby the 
old debt was created or the current 
expense is incurred.’’ Alexander v. 
Spencer, 13 Oh. Gir. Ct. N. S. 475, 476, 
32 Oh, Cir, Ct. 306 [aff 83 Oh. St. 492 
mem, 94 NE 1115 mem]. 

27. Wright v. San Antonio, (Tex. 
Civ. A.) 50 SW 406. 

28. Mayfield Woolen Mills v. May- 
field, 111 Ky. 172, 61 SW 43, 22 KyL 
1676. 

29. See supra § 4312, 

30. Louisville v. Murphy, 86 Ky. 
53, 5 SW 194, 9 KyL 310; Union Pac. 
R, Co. v. Dawson County, 12 Nebr. 
254, 11 NW 307. 

31. See infra § 4546. 

32. Necessity of city’s liability on 
ee in general see supra § 

33. See statutory provisions; and 
Youngerman v. Murphy, 107 Iowa 686, 


34. Nalle v. Austin, (Tex. Civ. A.) 
42 SW 780. 

[a] Bonds not sold.—Where a city 
levied a tax to pay interest and pro- 
vide a sinking fund on a bond issue 
of one million four hundred thousand 
dollars, and at the time of the levy 
only nine hundred and fifty thousand 
dollars of the issue had been sold, no 
tax could be collected to pay interest 
and provide a sinking fund on the 
bonds not sold. Nalle v. Austin, (Tex, 
Civ, A.) 42 SW 780. 

35. Nalle v. Austin, supra. 

36. Nalle v. Austin, supra. 

37. See statutory provisions. 

38. St. Louis County v. Nettleton, 
22 Minn. 356. 


39. Albuquerque v. Water Supply 
Sb 24 N. M. 368, 174 P 217, 5 ALR 
[a]. Reason for rule.—‘‘To give to 


chapter 74 the construction which 
would require the approval of the 
state tax commission of the proposed 
tax to be laid for the payment of the 
interest upon a bonded debt purposed 
to be created by a municipality, such 
debt having been authorized by vote 
of the people as required by the Con- 
stitution, would practically nullify 
the statute authorizing the creation 
of the indebtedness. ... The con- 
struction of the statute which would 
require the approval of the state tax 
commission for the levy of the tax 
for the purpose of meeting the prin- 
cipal and interest on the public debt 
would destroy the market value of 
all municipal bonds issued in this 
state. We believe that chapter 74 
has application only to tax levies for 
the ordinary expenditures of the 
county, city, town, village, or school 
district, and has no application to the 
levy of a tax for the purpose of pro- 
viding a sinking fund and interest 
for bond issues voted by the people.” 
Albuquerque v. Water Supply Co., 24 
N. M. 368,386, 174 P 217, 5 ALR 519. 

Approval of state tax commission 
generally see swpra § 4293. 

40. St. Louis-San Francisco R. Co. 
v. Forbess, 111 Okl, 48, 237 P 596, 

41. Conklin ¥. El Paso, (Tex. Civ, 
A.) 44 SW 879. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4315-4317] 


to a sinking fund commission which no longer ex- 
ists ;42 the fact that the city invested the proceeds 
of the tax in bonds representing the indebtedness ;*% 
the fact that the bonds representing the indebted- 
ness were issued by the municipality to provide 
funds to comply with orders promulgated by a state 
board under the mandatory provisions of a stat- 
ute;** or the fact that the tax for sinking fund 
purposes will result in a general tax rate in excess 
of the legal limit, where the electors have power 
under the law to vote the excess tax and have so 
voted.*® But where, acting under a power granted 
by the constitution, the legislature has provided 
that ‘‘in no ease shall the combined maximum rate 
for all taxes levied in any year exceed’’ a stated 
amount, a tax cannot be levied for the sinking fund 
if it results in a general tax levy in excess of that 
amount.*® Taxes cannot be levied to create a sink- 
ing-~fund for void bonds.*7 The burden, however, 
is on the taxpayer to prove that the bonds are 
void.48 

Compelling levy. Where a levy for the sinking 
fund is discretionary with the council, such a levy 
cannot be compelled by the courts.4® The rule is 
otherwise where under the statute the duty to tax 
is mandatory. 

[§ 4316] h. Deficit Tax. In the absence of statn- 
tory or charter restrictions, a municipality may as- 
sess the deficiency of the preceding year in the 
next,” or may levy a tax to provide for a prospec- 


42. Woolley vy. Louisville, 114 Ky.|v. Athens, 
556, 71 SW 893, 24 KyL 1357. La Roche, 
43. Conklin vy. El Paso, (Tex. Civ. 
A.) 44 SW 879. 
44. State v. Dean, 95 Oh. St. 108, 
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the property should, as between individuals, 


74 Ga. 413; 
55 Ga. 309. 

Ill.— Vogt v. Ayer, 
Irvin v. New Orleans, 
94 Ill. 105, 34 AmR 208; Dunleith v. 
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tive deficiency ;°2 and in some jurisdictions, there 
are express statutory and charter provisions for 
the levy of a deficit tax to make up for uncollected 
taxes of past years.°? 

[§ 4317] 4. Persons and Property Taxable, anid 
Place of Taxation®+—a. In General. All property . 
within the corporate lmits, whether real or per- 
sonal, if taxable by the state, is ordinarily subject 
to municipal taxation under authority conferred by 
the legislature.°> The power to tax real and per- 
sonal estate does not, however, require the munici- 
pality to tax both species of property,°® and, unless 
prohibited by law, each may be taxed separately.*’ 
The option given to municipalities by a constitu- 
tional provision to substitute for the ad valorem tax 
on personalty a tax based on income, licenses, or 
franchises necessarily carries with it the power to 
define the class of property as to which the substi- 
tution is made.58 Authority to tax real property 
does not confer any power to tax personal prop- 
erty.°? The question whether particular property is 
personalty or realty for purpose of taxation is to 
be determined by construing and applying the perti- 
nent taxation statutes,®° and not by ascertaining 
whether, under the strict rules of the common A 

e 
termed real estate or ‘personal property.® Property 
which is taxable for one purpose must be held to be 
taxable for all purposes of general taxation.®°? How- 
ever, a city cannot tax the same property twice un- 


Savannah y.| Products of mines. Virginia v. Chol- 

lar-Potosi-Gold, ete., Min: Co., 2 Nev. 
104 Ill. 583;] 86. (4) Slaves brought to market 
etc., R. Co.,| from another state. State v. Charles- 
ton, 44 S.C. L. 240. (5) Waterworks 


116 NE 37. 

45. State v. Payne, 211 Mo. 64, 109 
SW 728; Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900. 

46. State v. Bish, 104 Oh. St. 206, 
135 NE 816. 

47.. Tyler v. Tyler Bldg., etc., As- 
soc, (Tex.) 86 SW 750 frev on other 
grounds (Civ. A.) 82 SW 1066]. 

48. Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210-P 900; Tyler 
v. Tyler Bldg., etc., Assoc., 99 Tex. 6, 
86 SW 750 [rev on other grounds 
(Civ. A.) 82 SW 1066]. 

49. Louisville Sinking Fund Comrs. 
v. Grainger, 98 Ky. 319, 32 SW 954 
Lt Keyl, “901. 

50. State v. Zangerle, 94 Oh; St. 
447, 115 NE 1013, 

51. -Wilson v. Covington, 220 Ky. 
795, 295 SW 1069; Harmed v. Man- 
eee LD, Nee Sep Te 275 [aff 42 Ne Teel. 

52. Oakey v. New Orleans, 1 La. 1: 

53. See statutory and charter pro- 
visions; and McDonald vy. Louisville, 
113 Ky. 425, 68 SW 4138, 24 KyL 271; 
ae v. Bading, 156 Wis, 140, 145 NW 

54. Cross references: 

Power of municipality to license oc- 
cupations and privileges see Li- 
censes §§ 16-30. 

Statutory changes as affecting vested 
rights see Constitutional Law § 533. 

Taxation generally: 

Persons and property subject to see 

Taxation [387 Cyc 767 et seq]. 

Place of see Taxation [37 Cyc 946 

et seq]. 

55. U. S.—Wheeling, etc., Transp. 
Co. v. Wheeling, 99 U. S. 278, 25 L. ed. 
412; Morgan v. Parham, 16 Wall. 471, 
21 L. ed. 303; St. Louis v. Wiggins 
Ferry Co., 11 Wall. 423, 20 L. ed. 192; 
Hays v. Pacific Mail SS. Co,, 17 How. 
596,15 Le ed..254, 

Ala.—Battle v. AEObALG, 9 Ala. 234, 
44 AmD 4388. 

Cal.—Temescal Water Co. v. Nie- 
mann, 22 Cal. A. 174, 133. P 992. 

Ga.—Armour Packing Col x. Aus 
gusta, 118 Ga. 552, 45 SEH 424, 98 Am 
SR 128; Athens City Waterworks. Co. 


Reynolds, 453 Ill. 45; Wilkey v. Pekin, 
LO EL. 260. 
Ind.—New Albany v. Meekin, 3 Ind. 


.481, 56 AmD 522 


Iowa.—Tackaberry v. Keokuk, 32 
Iowa 155. 

Ky.—Asher v. Pineville, 140 Ky. 
670, 131 SW 512; Hughes v. Carl, 106 
Ky. 533, 50 SW 852, 21 KyL 6; Frank- 
fort.v. Scott, 101 Ky. 615. 42 SW 104, 
19 KyL 1068; Richmond v. Gibson, 
46 SW 702, 20 Kyl 358; Louisville 
Trust Co. vy; Louisville. 42 SW 340, 19 
Kyl 977; Newport v. Berry, 19 SW 
238, 14 KyL 29; Frankfort v. Gaines, 
88 Ky. 59, 10 SW 128, 10 KyL 902; 
Barret v. Henderson, 4 Bush 255. 

La.—Oakey v. New ‘Orleans, 1 La. 1. 

Mass.—-Peabody vy. Essex County, 
10 yaar 97. 

Mo.-—St.. Joseph v. Saville, 39 Mo. 
460. 


Nebr.—Turner v. Althaus, 6 Nebr. 54. 

Nev.—Virginia v.  Chollar-Potosi 
Gold, etc., Min. Co., 2 Nev. 86. 

N..J.-—State v. Haight, 30 N. J. L. 
428: Roberts v. Jersey City, 25 N. J. 
L625. 

N. Y.—Peo. v. Tax Comrs., etc., 58 
Ny, Y.':242; Peo, vi Feitner, 44 App. 
Div. 278, 60 NYS 687. 

N. C.-—Worth Vv. Fayetteville, 60 
WN. Cy 4617: 

Oh.—-Pelton v. Northern Transp. 
Co.;, 37 Oh... St. ..450. 

Pa.-—Pittsburgh’s App., 123 Pa. 374, 
16 A 621: 

S. C.-—-State v. Charleston, 44 S. C. 
12407 State vi Hilfe,..34. Si. GG, 396. 

Tex.—State v. Bremond, 38 Tex. 116. 

Va.—Norfolk v. J. W. Perry Co., 
108 Va. 28, 61 SE 867, 128 AmSR: 940, 
385 LRANS 167 [aff 220 U. S. 472,31 
SCt.465, 55 L. ed. 5484. 

Ont.—Leprohon Vv. Ottawa, 2. 'Ont. 
A. 522; Bogart. v. Belleville, 6 U. C. 
Ci Ps 425. 

[a]. Property held subject to tax. 
—(1) Claim of vendor under contract 
for sale of land. Asher v. Pineville, 
140 Ky. 670, 131 SW 542. (2) Irri- 
gation ditches separately from _ the 
land. Temescal Water Co. v. Nie- 
mann, 22..Cal, A, 174, 133 P 992. (3) 


where there is nothing in the con- 
tract or circumstances to authorize 
their exemption. Athens City Water- 
works Co, v. Athens, 74 Ga, 413. 

[b] Property held not subject to 
tax.—(1) Gas pipes laid in the 
streets, Pittsburgh’s App., 123 Pa. 
3874, 16 A 621 (not taxable as land or 
capital stock). (2) Good will of a 
business. Peo. v. Feitner, 44 App. 
Div. 278, 60 NYS 687. (3) Land be- 
low high-water mark. Roberts: v. 
Jersey City, 25° NivJ. Jun 525. } 

[c] Whisky stored in warehouses 
and owned by residents is taxable as 
personal property, but the distillers 
cannot be taxed on whisky which has 
been sold by them, although it is still 
in their warehouses. Frankfort v. 
Sines: 88 Ky. 59, 10 SW 128, 10 KyL 


Cross references: 

General power to tax property sub- 
ject to state taxation under gen- 
eral laws see infra § 4318. . 

Property partly within city limits 
see infra § 4321. 

Property taxable by state see Taxa- 
tion [87 Cye 778 et seq]. 

56. New Orleans Second Munici- 
pality v. Duncan, 2 La. Ann, 182; 
Oakey v. New Orleans, 1 a. 1. 

57. New Orleans Second Munici- 
pality v. Duncan, 2 La. Ann, 182. 

58. Schuster v, Louisville, 124 Ky. 
189, 89 SW 689, 28 KyL 588. 

59. Adams y. Ducate, 86 Miss. 276, 


388 S 497, 

60. Comstock vy. Waterford, 85 
Conn. 6, 81 A 1059, 37 LRANS 1166: 

[a] Summer cottages built upon 
leased land upon agreement that they 
were not to become the property of 
the lessor are not personalty within 
the meaning of the tax statutes but 
are assessable under the statute as 
realty against the lessor. Comstock 
v. Waterford, 85 Conn, 6, 81 A 1059, 
37 LRANS 1166. 

61. Comstock v. Waterford, supra. 

Real and personal property distin- 
guished generally see Property ise 
Cyc 661]. 

62. Hale y. Kenosha, 29 Wis, 599. 
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less authority to do so is conferred by the express 
words of a statute or by necessary implication.** 

Property under highway. Property of a taxpayer 
placed under a public highway is none the less tax- 
able because it is suffered to remain there under a 
_ permit revocable by the city,°* or because after 
the lapse of a fixed term it becomes the property 
of the city,®> especially where, in the agreement 
with the city, the taxpayer covenants to pay taxes 


thereon.®® 
Capitation taxes. 
taxes is sometimes conferred.®’ 


[§ 4318] b. Under General or Restricted Powers. 
Under a general power to levy taxes, a municipality 
may tax all property within its limits which is sub- 
ject to taxation by the state or county under the 
general laws of the state,°* without regard to 
whether the property is actually taxed by the state,°° 
or county;*° and conversely, property not taxable 
for county purposes is not taxable by a municipality 
The state, however, may reserve 
to itself the right to tax a certain class of property 
without delegating a similar power to municipal 


in such county."! 


63. Georgia Bank vy.’ 
Dudl. (Ga.) 130. 

Double taxation generally see Tax- 
ation [37 Cyc 752]. 


Savannah, 


64. Peo. v. Cantor, 202 App. Div. 
194, 195 NYS 377 [aff 234 N. Y. 550 
mem, 1388 NE 442 mem] (tunnels 


across a street, joining buildings of 
a steam company on either side, and 


forming an integral part of the 
plant). 
65. Peo. v. Cantor, supra. 


66. Peo. v. Cantor, supra. 

67. See cases infra this note. 

[a] A by-law of Alexandria, re- 
quiring the master to pay a poll tax 
for his journeymen, was not repug- 
nant to the general law of the land 
and was authorized by the charter 
of the town. Morgan v. Rowan, 17 
i Cas, No.) °9,807;)' 2 Cranch C. .C. 

{[b] An East Indian, although a 
“free person of color,” is not liable 
to a capitation tax under a city or- 
dinance imposing such tax on “every 
other free male negro, or free person 
of color, whether a descendant of an 
Indian or otherwise,’ where the or- 
dinance is construed to relate exclu- 
sively to descendants of slaves 
whether negro or Indian. Ex p. Fer- 
rett, 8 S.C. L. 194. 

68. Ga.—Augusta v. Augusta Nat. 
Bank, 47 Ga. 562; Pearce v. Augusta, 
37, Ga. 597; Frederick v. Augusta, 5 
Ga. 561. 

Ind.—Stilz v. Indianapolis, 81 Ind. 
582; Toledo, etc., R. Co. v. Lafayette, 
22 Ind. 262. 

Iowa.—Tackaberry v. Keokuk, 32 
Iowa 155. 

Ky.—Anderson v. Mayfield, 93 Ky. 
230, 19 SW 598, 14 KyL 370; Coving- 
ton Gaslight Co. v. Covington, 84 Ky. 
94; Louisville v. McAteer, 81 SW 698, 
26 KyL 425, 1 LRANS 766; Barret v. 
Henderson, 4 Bush 255. 
arg gear Louis v. Russell, 9 Mo. 
can ah ceepe ka v. Althaus, 6 Nebr. 

N. Y.—Buffalo v. Le Couteulx, 15 
N. Y. 451. 

Pa.—Philadelphia v. Philadelphia 
Tract. Co., 206 Pa. 35, 55 A 762. 

S. C.—State v. Charleston, 44 S. C. 
L. 240; State v. Charleston, 39 S. C. 
L. 561; St. Philip’s Church Vestry v. 
Charleston, 16 S. C. Eq. 139. 

Tex.—State v. Bremond, 
116. 

Va.—Richmond v. Drewry-Hughes 
ney 122 Va. 178, 90 SE 635, 94 SE 


[a] Revenue laws of state.—Un- 
der an authority given to a city to 
“levy a tax upon the tax payers of 


38 Tex. 


Authority to impose capitation 
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corporations.’ 


Business.’° 
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A tax.on all the ratable property 
in the city cannot be made under a statute restrict- 
ing it to a particular district or precinct.” 

[§ 4319] c. Situs’*--(1) Residence and Place of 
A taxpayer is assessable where he re- 
sides on the annual date fixed by statute,”* even 
though a change of territory may operate to change 
his residence before the assessment is completed.’” 
It is immaterial in what part of the city the tax- 


payer lives, provided only. his residence is within 


the city limits,’® and one who moves into the city 


before the beginning of the fiscal year and brings 


personal estate 


the city, taxable under the revenue 
laws of the State,” for a certain pur- 
pose, not only the same persons but 
also the same property is liable, as 
under the state revenue laws. Bar- 


as v. Henderson, 4 Bush (Ky.) 
255. 
[b] “Taxable property,”’’ when 


used in a grant of the power to tax, 
is defined as “all property not ex- 
cepted by law from taxation.” State 
v. Charleston, 44 S. C. L. 240; State 
v. Charleston, "39 “S.C. > Le/5s6L: St. 
Philip’s Church Vestry v. Charleston, 
16.8. °C. Ha. 139 

[c] Designation by city council. 
—A charter made taxable whatever 
property the ‘‘city council may desig- 
nate.”” It was held a sufficient desig- 
nation, where the council ordered the 
taxation of “any property of any 
kind subject to taxation under the 
laws of this Commonwealth.”  Cov- 
ington Gaslight Co. v. Covington, 84 
Ky. 94. 

{[d] Any change in the general 
law (1) in respect of the subjects of 
taxation effects a corresponding 
change as regards the subjects of 
taxation for municipal purposes 
where .the power of the city with 
reference thereto is determined by 
the general Jaws of the state. Tack- 
aberry v. Keokuk, 32 Iowa 155. (2) 
Statutory or charter authority to 
assess all taxable property includes 
not only such as was then taxable 
under the general law, but also what- 
ever should be made subject to taxa- 
tion by any subsequent statute. An- 
derson v. Mayfield, 93 Ky. 230, 19 
Sw 598, 14 KyL 370; Buffalo vy. Le 
Couteulx, 15 N. Y. 451. 

Construction and operation of gen- 
eral laws see supra § 4279. 

69. Woodall v. Lynchburg, 100 Va. 
318, 40 SE 915; Newport News, etc., 
R., ete., Co. v. Newport News, 100 
Va. 157, 40 SE 645. 

[a] A proviso in the grant that 
the power shall not be exercised in a 
way to do violence to the laws and 
constitution of the state or the 
United States does not limit the pow- 
er of the city to tax only such 
subjects as are taxed by the state. 
Orange, etc,, R. Co. v. Alexandria, 
17 Gratt; (68 Via.) 176: 

70. Blickensderfer vy. Erie West 
Ward School Directors, 20 Pa. 38. 

PO bs Evansville v. Hall, 14 Ind, 

72. Newark v. State Bd. of Taxa- 
tion, 67 N. J. L. 246, 51 A 67 [rev 66 
N. J. L. 466, 49 A 525]. 
ane Brown v. Concord, 56 N. H. 
oO . 

Statute restricting tax to water 


with him thereby subjects such 


property to the municipal tax,’® even though it has 
already been taxed for state and county purposes.®? 
A beneficiary’s personalty is, in the absence of a 
statute to the contrary, taxable at his own residence 
rather than that of his guardian,*! or the execu- 
tor,®2 or trustee;5* but some statutes modify the 
rule as to property held in trust.84 Where business 
is carried on in a number of municipalities, it is 
held that the term ‘‘place of business,’’ as used in 
a statute, must be construed as the place where the 


precinct see supra § 4308. 

74. For purpose of taxation gen- 
erally see Taxation [387 Cye 805]. 

75. Taxation of property of non- 
residents see infra § 4326. ; 

76. Harman v. New Marlborough, 
9 Cush. (Mass.) 525. 

77. Harman vy. New Marlborough, 

Asher v. Pineville, 140 Ky. 
670, 672, 181 SW 512. \ 

“As his residence was within the 
city limits it is not material so far 
as the question of taxation is con- 
cerned, in what part of the city it 
was located, or whether it was so 
situated as to derive substantial, or 
any, benefit from the streets, lights, 
police and fire protection, and other 
improvements and advantages of the 
city. It has been frequently held 
that all real and personal property 
within the city limits, without refer- 
ence to its location, shall be taxed 
alike. The question of whether the 
property is in the center of the city, 
or in a remote part of it, or so lo- 
eated that it has the full benefit of 
all municipal improvements, or so 
situated that it derives practically no 
benefits, does not at all enter into 
the question of the rate of assess- 
ment or amount of tax that must 
be paid.” Asher y. Pineville, su- 
pra. 
pei Hilgenberg v. Wilson, 55 Ind. 
80. Hilgenberg v. Wilson, supra. 


81. McDougal v. Brazil, 83 Ind. 
ov Louisville v. Sherley, 80 Ky. 
Tal Stocks and bonds.—Louisville 


v. Sherley, 80 Ky. 71. 

82. McDougal v. Brazil, 83 Ind. 211. 
pa Carlisle v. Marshall, 386 Pa. 

Taxation generally of property held 
in trust see Taxation [37 Cyc 793]. 

84. McLellan v. Concord, 78 N. H. 
89, 97 A 552. 

[a] Thus (1) some statutes pro- 
vide that all taxable property held 
in trust shall be taxed to the trus- 
tee, the real estate in the town in 
which it is situated, and the per- 
sonal estate in the town in which 
such trustee resides, if in the state; 
otherwise, in the town in which such 
beneficiary resides, See statutory 
provisions. (2) Under such _ stat- 
utes, where there are a number of 
trustees of a fund, and only one of 
them resides in the state, the fund 
is taxable in the town where such 
trustee lives only to the extent of 
the proportionate share thereof which 
he is considered as owning within 
the meaning of the tax law. Mc- 
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business is carried on by its owners under their 
own control and on their own account;®* it is not 
the place where unused property is stored,®’* or the 
place where only a few of their many business trans- 
actions are consummated by them,’’ where the 
greater part of the business is transacted in some 
other city, unless, as in the case of distilled spirits, 
withdrawal of property from a warehouse subjects 
it to taxation in the city in which the warehouse 
is located.8§ 

[§ 4820] (2) Property Outside of Corporate Lim- 
its—(a) Real Property®®—aa. In General. As a gen- 
eral rule, municipal taxes cannot be levied upon 
land situated beyond the corporate limits,®° the leg- 
islature having no power to authorize a municipality 
to tax for its own local purposes lands lying beyond 
the corporate limits.® In some jurisdictions, how- 
ever, it has been held not to be a violation of the 
constitution to authorize a municipality to tax 
property outside of its boundaries but adjacent 
thereto and within certain defined limits for pur- 
poses beneficial to the property taxed,®? as, for ex- 
ample, property within a school district, for the 
construction and maintenance of schools,®? property 
within a certain distance of a city’s boundaries, for 
the purchase of the securities of a railroad serving 
the entire district,°* or property irrigated by water 
distributed by the city.®> A city has no prescriptive 
right to levy a tax on land outside its boundaries 
merely because it has exercised municipal authority 
over the owner of such land for twenty years;%° 
Lellan v. Concord, 78 N. H. 89, 91, 
97 A 552 (“It is only important to 


inquire who the trustees are and 
where they live; and then apportion 


Nebr.—Hemple 
Bridge .Co. v. 
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v. Hastings, 79 
Nebr. 723, 118 NW 187; 
Dakota County, 61 
Nebr. 75, 84 NW 607. 
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nor can it base such right on the owner’s use of 
streets extended by the city beyond its corporate 
limits, the city consenting to such use.®%? The fact 
that leased land is outside of the city limits will 
not affect the city’s right to tax the lease as per- 
sonalty when owned by a person having his place 
of business within the city limits.%® 

[§ 4321] bb. Property Partly outside City Lim- 
its.°° Where real estate lies partly within and 
partly without the corporate limits, the part lying 
within the limits is taxable by the municipality, 
and the portion lying outside is not.? If the por- 
tions are not readily separable,® or if the munici- 
pal assessment is merely an adoption of a gross 
assessment made by state or county authorities,* 
the whole assessment is void; as is also a supplemen- 
tal assessment, separating the parts within and 
without the city, but made without authority of law.® 

[§ 4322] (b) Personal Property. In some ju- 
risdictions, personal property situated outside the 
city limits is not taxable by the municipality,’ al- 
though the owner has his domicile therein,’ the 
rule that personal property follows the person of 
the owner® not applying as an absolute rule of law 
in such ecase.° Under the statutes of other juris- 
dictions, the situs of personal property for the pur- 
pose of taxation is the domicile of the owner rather 
than the actual situs of the property itself;11 per- 
sonalty outside the city owned by persons residing 
in the city is taxable therein,!? unless the property 
is outside the state,'® or the owner is making a 


Taxation generally of lease or leased 
yes see Taxation [37 Cyc 


99. Bridge partly outside corpor- 


Sioux City 


such part of the fund for taxation 
to each trustee in the town of his 
residence, aS one bears to the num- 
ber of trustees. If one of six trus- 
tees lives in Concord and the other 
five in Manchester, it would not prob- 
ably be argued that this method of 
dividing the tax burden is erroneous. 
Each trustee is not liable for the 
tax on the whole property, for such 
an assessment would result in tax- 
ing it as many times as there are 
trustees, in violation of the estab- 
lished doctrine of taxation. ... The 
apportionment of a trust fund for 
taxation held by several trustees 
resident in different towns in the 
same state, in the absence of ex- 
press statutory direction, has been 
approved in other jurisdictions. ... 
And it has also been held that when 
some of the trustees reside outside 
the state. the resident trustees are 
only liable to be taxed for a pro 
rata share of the fund. ... The fact 
of the non-residence of some of the 
trustees does not authorize the taxa- 
tion of the resident trustees for the 
whole fund’’). 

85. Little v. Cambridge, 9 Cush. 
(Mass.) 298. 

86. Little v. Cambridge, supra. 

87. Bransford Realty Co. v. An- 
drews, 123 Tenn. 577, 133 SW 1104. 

8s. Jetts Bros. Distilling Co. v. 
Carrollton, 178 Ky. 561, 199 SW 37. 

89. Extension or contraction of 
city limits see infra §§ 4323-4325. 

90. Fla.—Pensacola y. Louisville, 
ete., R. Co., 21 Fla. 492. 

Ill. Wilkey v. Pekin, 19 Ill. 160. 

Ky.—Johnson v. Lexington, 14 B. 
Mon, 521. 

La.—Lafferranderie v. New Or- 
leans, 3 La. 246; Blane v. New Or- 
jeans, 1 Mart. 119. 

Me.—Ham vy. Sawyer, 38 Me. 37. 

Miss.—Planters’ Gin, etc., Co. v. 
Greenville, 138 Miss. 876, 103 S 796. 

Mo.—St. Charles v. Nolle, 51 Mo. 
122, 11 AmR 440; Wells v. Weston, 22 
Mo. 384, 66 AmD 627; Plattsburg v. 
Clay, 67 Mo. 497; Corn v. Cameron, 
19 Mo. A, 573. ; : 


N. J.—Central R. Co. v. Atlantic 
Highlands, 75 N. J. L. 80, 66 A 936. 

N. Y.—Matter of Prospect Park, 60 
N.Y. 398. 

Pa.—Gilchrist’s App., 109 Pa. 600; 
Gilchrist’s App., 16 WklyNC 261. 

Wash.—Pacific Sheet Metal Works 
v. Roeder, 26 Wash. 188, 66 P 428. 

{a] Coal under river beyond low- 
water mark.—Where the boundary of 
a corporation was the low-water 
mark in a river, it was held that the 
city had no power to tax coal under 
a river beyond that mark. Gilchrist’s 
App., 109 Pa, 600. 

{b] Bridge outside the corporate 
limits is not taxable. Sioux City 
Bridge Co. v. Dakota County, 61 
Nebr. 75, 84 NW 607. 

{[c] Land and piers outside high- 
water mark cannot be taxed by a 
municipality the boundary of which 
is the high-water mark. Central R. 
Co. v. Atlantic Highlands, 75 N. J. L. 
80, 66 A 936. 

91. Wells v. Weston, 22 Mo. 384, 
66° AmD 627. 

92. Wible v. Bakersfield, 42 Cal. 
A, 77, 183 P 291; Brooks v. Baltimore, 
48 Md. 265; Pleasant Grove City v. 
Holman, 59 Utah 242, 202 P 1096; 
Langhorne vy. Robinson, 20 Gratt. (61 
Va.) 661. 

Local assessments see supra §§ 
2806-3596. : 

93. Wible v. Bakersfield, 42 Cal. 
AleT Ty, LS 3h 291. 

Place of taxation for school pur- 
poses encieeyd see Schools and 


School Districts [35 Cye 1004]. 

94 Langhorne v. Robinson, 20 
Gratt. (61 Va.) 661. 

95. Pleasant Grove City v. Hol- 
man, 59 Utah 242, 202 P 1096. 

96. Ham v. Sawyer, 38 Me, 37. 

97. Pacific Sheet Metal Works v. 


Roeder, 26 Wash. 193, 66 P 428. 
98. Johnson v. Harrison Naval 
Stores Co., 108 Miss, 627, 67 S 147. 
Cross references: 
Personalty: 
Inside city limits see supra § 4319. 
ee city limits see supra § 
4322, 


ate limits see infra § 4340. 

1. Nicholasville v. Rarick, 102 Ky. 
352, 48 SW 450, 19 KyL 1415 [dist 
Covington v. Southgate, 15 B. Mon. 
(Ky.) 491]. : 

2. Sioux City Bridge Co. v. Da- 
era County, 61 Nebr. 75, 84 NW 

3. Planters’ Gin, etc., Co. v. Green- 
ville, 138 Miss. 876, 103 S 796; Sioux 


City Bridge Co. v. Dakota County, 61 
Nebr. 75, 84 NW 607. 

4 Southport Mills v. Baton 
Rouge, 145 La. 567, 82 S 705. 

5. Southport Mills v. Baton 


Rouge, supra. 

6. Personalty owned by nonresi- 
dents see infra § 4326. 

7. FEairbanks v. Independent Meat 
Market, 4 Alaska 147; Wilkey  v. 
Pekin, 19 Ill. 160; Lafferranderie v. 
New Orleans, 3 La, 246. 

[a] Live stock.—Fairbanks v. In- 
ipa Meat Market, 4 Alaska 
8 Wilkey v. Pekin, 19 Ill. 160.: 
9. See Property [32 Cyc 675]. 
10. Wilkey v. Pekin, 19 Ill, 160. 
[a] Reason for rule— “As a gen- 
eral rule, personal property follows 
the person of the owner, and in con- 
templation of law has its place where 
he is domiciled; but municipal cor- 
porations, having no power to pro- 
tect property not being within their 
corporate limits, can render no 
equivalent for the right of taxation 
of such property, and there is no 
propriety in the ‘application of this 
rule to them for purposes of reve- 
nue. And it is evident that the 
legislature intended to confine their 
power of taxation to property actu- 
ally within their territorial jurisdic- 
peers Wilkey v. Pekin, 19 Ill. 160, 

11. See cases infra note 12, 


12. State v. Collier, 301 Mo. 72, 
256 SW. 455. 

[a] Under former statutes, the 
rule was otherwise. Plattsburg v. 
Clay, 67 Mo. A. 497. 

13. American Mfg. Co. v,. St. 


Louis, 270 Mo, 40, 192 SW 402, 
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mere temporary sojourn in the city ;* and personalty 
inside the city owned by nonresidents is not tax- 
able.5 Under statutes providing for the taxation 
of intangible personal property in the city where 
the owner resides or has his principal place of 
business,!* an investment of capital in tangible prop- 
erty outside the city which is held for purposes 
of manufacture is deemed to be intangible. prop- 
erty!’ and taxable in the city where the owner 
resides or has his principal place of business,’® 
rather than in the city where the property pur- 
chased is situated.19 The situs at the date of the 
accrual of the tax is the test of taxibility,?° ex- 
cept in so far as such rule is made inapplicable by 
statutes controlling in the case of removal of resi- 
dence within the fiscal year.?+ 

Presumption. There is a presumption that the 
situs of personal property follows the domicile of 
the owner,?? but this presumption must give way 
when it appears that the property has an actual situs 
apart from the domicile of the owner.” 

Personal property merely temporarily within the 


city limits is regarded as property outside the limits 


for the purposes of municipal taxation.?* 
Property of decedent’s estate.2> In some juris- 
dictions, it is provided by statute that, where an 
owner dies, the situs of his personal estate, for the 
purposes of municipal taxation, is that of his domi- 
cile at the time of his decease;*° and under such 
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statutes, the situs of deceased’s personal estate, so 
determined at the time of his death, remains so 
during the administration of his estate,” 
though the property is removed from the city by 
his personal representatives.*® 

[§ 4323] (8) Property within Territory Annexed 
to, or Detached from, Municipality—(a) Annexed 
Territory’°—aa. In General. Preperty brought 
within municipal limits by annexation is subject to 
municipal taxation,®® without respect to the time 
when the liabilities arose, to meet which the tax 
is levied. For the purpose of determining the 
liability for taxes of property owners in annexed 
territory, the territorial limits of the city, so far 
as their location is concerned, are fixed by the terms 
of the statute extending them,®? and, as between 
the date a tax was authorized and the date it was 
actually levied, boundaries are to be considered 
as they exist on the day of the actual levy,** rather 
than the day authority to tax was granted.** The 
invalidity of a tax levied on land beyond the corpo- 
rate limits is not cured by an extension of the city 
limits to include the property taxed, where such ex- 
tension is invalid,®> or made subsequent to the levy 
of the tax.2¢ There is a conflict of authority as to 
whether the owner of annexed property can be 
charged with the current year’s taxes, the rule in 
some jurisdictions being that he cannot®? and in 
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even: 


14. Lancaster v. Pope, 156 Ky. 1, 
160 SW 509, AnnCas1915C 752. 

15. See infra § 4326. 

16. See statutory. provisions. 

17. American Tobacco Co, v. Rich- 
mond, 125 Va. 29, 99 SE 777. 

18. American Tobacco Co, v. Rich- 
mond, supra. 

19. American Tobacco Co, v. Rich- 
mond, supra. 

20. Hilgenberg v. Wilson, 55 Ind. 
210; Virginia v. Chollar-Potosi Gold, 
etc., Min. Co., 2 Nev. 86. 

[a] Removal after accrual of lia- 
bility.—Where the duty to pay a tax 
on property arose while the property 
was in the city, it makes no differ- 
ence that’ it was removed from the 
city before the ordinance was passed 
prescribing the amount of tax to be 
paid, and the manner of assessing 
and collecting. Virginia v. Chollar- 


Potosi Gold, ete., Min. Co. 2 Nev. 
86. 

21. See Lee v. Boston, 2 Gray 
(Mass.) 484 (the removal statute 


had no application to personalty of a 
nonresident who spent a few months 
each year in the city). 

22. Galveston v. Haden, (Tex. Civ. 
A.) 214 SW 766, 768. 

23. Galveston v. Haden, supra. 

“The proper place to tax personal 
property is the residence of the 
owner, provided it has not acquired 
a situs for purposes of taxation else- 
where, in which instance it is to 
be taxed where situated. ... The 
question, then, upon this feature of 
the case turns in this court, on 
whether or not the evidence was suf- 
ficient to support the trial court’s 
finding that the property as to which 
any recovery for taxes was denied 
had in fact acquired a situs outside 
of the city of Galveston, where its 
owner resided.” Galveston v, Haden, 


supra. 

{a] Dredging equipment.—Ves- 
sels, derricks, horses, and wagons 
used in the business of dredging and 
marketing mud shell, permanently 
situated at places other than the city 
of Galveston, under the control of 
agents of the owner permanently re- 
siding at such places, were not sub- 
jeet to Galveston’s personal property 
tax, although Galveston was the 
place of the owner’s residence, tug- 


boats were registered for the port of 
Galveston and discharged cargoes 
thereat, and the property was not 
taxed at the place of its situs. Gal- 
veston v. Haden, (Tex. Civ. A.) 214 
SW 766. 

24, lincoln v. Dehner, 268 Ill. 175, 
108 NE 991; London v. Boyd, 77 SW 
931, 25 KyL 1337; Blane v. New Or- 
leans, 1 Mart, (la.) 119. 
¢ ra eres J stock of railroads see infra 

Vessels see infra § 4367. 


25. Situs of property of decedent’s 


estate for purpose of taxation gen- 


erally see Taxation [87 Cyc 807]. 
26. See statutory provisions. 
27. State v. Timbrook, 145 Mo. A. 
368, 129 SW 1068. 
28. State v. Timbrook, supra. 
29. Cross references: 


‘Adjustment of taxes upon consolida- 


tion of municipalities or annexa- 

tion of territory see supra § 126 

in 438 C. J. 

Annexation of territory generally see 

supra § 65 et seq in 43 C. J. 

30. U. S.—Alexander vy. 
dria, 5 Cranch 1, 3 L, ed. 19; Alex- 
andria v. Wise, 1 F. Cas, No. 187, 2 
CranchC.O..2ih. 

Ga.—White v. Atlanta, 184 Ga. 532, 
68 SE 103. 

Oy ar vane v. Indianapolis, 81 Ind. 

Iowa.—Ford v. North Des Moines, 
80 Iowa 626, 45 NW 1081; Lang- 
worthy v. Dubuque, 16 Iowa 271; But- 
ler v. Muscatine, 11 Iowa 433. 

Kan.—Seward v. Rheiner, 2 Kan. 
A, 95,438 'P 423. 

Ky.—Swift v. Newport, 7 Bush 37; 
Specht v. Louisville, 58 SW 607, 22 
KyL 699; Lebanon v. Bevill, 38 SW 
872, 18 KyL 124, 

Mo.—Cameron vy. Stephenson, 69 
Mo. 372 (recognizing rule). 

Dea I.—Sherman y. Benford, 10 R. I, 
oO . 

Tex.—Tod v. Houston, (Commn. A.) 
276 SW 419. 

Wash.—Pacific American Fisheries 
v. Whatcom County, 69 Wash. 291, 
124 P 905. 

W. Va.—Johnston v. Huntington, 
71 -W. Va. 106, 76 SE 142. 

31. Stilz v. Indianapolis, 81 Ind. 
582; Lebanon v. Bevill, 38 SW 872, 18 
KyL 924. 


Alexan- 


Taxation for payment of indebted- 
ness incurred prior to annexation see 
supra § 126/in 43-C. J. 

32. Pacific American Fisheries v. 
ae County, 69 Wash. 291, 124 

[a] Extension over navigable 
waters.—A statute providing that 
the jurisdiction of all incorporated 
cities, having their boundaries ad- 
jacent to bays, rivers, or other navi- 
gable waters, shall be extended over 
such waters, and any intervening 
tidelands to the middle of such 
navigable waters, authorizes the levy 
of taxes on property located on tide- 
lands opposite a city whose jurisdic- 
tion was thereby extended to include 
such property. Pacifie American 
Fisheries v. Whatcom County, 69 
Wash. 291, 124 P 905. 

33. Sherman v. Benford, 10 R. TI. 
559; Johnston v. Huntington, 71 W. 
Va. 106, 76 SE 142. 

[a] Fire district.—A tax assessed 
on the members of a fire district for 
the purpose of supporting the fire 
department is binding on members in- 
cluded in such district by statute 
extending its territorial limits, which 
takes effect after the passage of a 
vote expressing an intention to as- 
sess such taxes and before the time 
at which the assessment was actually. 
voted. Sherman v. Benford, 10 R. I. 

34. Sherman v. Benford, supra. 

85. Pensacola v. Louisville, etc., 
R. Co:, 21 Fla. 492. 

36. Atchison, etce., R. Co. v. Ma- 
Son Kan. 301. 

37. an.—Hutchinson vy. Stewart 
105 Kan. 743, 185 P 740. : 

y.—Latonia v. Meyer, 86 SW f 
27 KyL Tap: Gi pa 

iss.—Gulfport v. Todd, 92 Miss. 
428, 46 S 541. a 


Tenn.—Chattanooga vy. Raulst 
117 Tenn, 569,97 SW 456. a 
Tex.—Austin y. Butler, (Civ. <A.) 


40 SW 340. 

[a] Reason for rule.—“It is es- 
sential to administration of the tax 
law that stages of the tax proceed- 
ing be closed at definite times, ex- 
cept for redress of grievances and 
correction of inequalities and errors. 
The assessment roll must be com- 
plete and in the hands of the county 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4323-4395] 


others that he can*® be held liable. Residents of ter- 
ritory annexed to a city cannot escape taxation be- 
cause the portion of the territory occupied by them 
has not yet been assigned to a ward of the city,?® 
or because they do not yet enjoy all the benefits of 
the city government,*® or where they are estopped 
from denying the liability of their property for 
the tax.*! 

Proof of annexation. The mere platting of land 
for addition does not amount per se to annexation,*? 
within the meaning of the foregoing rules,*? but it 
may with other circumstances constitute evidence of 
annexation.*# 

[§ 4324] bb. Owner’s Right to Exemption.‘ 
Where the annexation is lawful, the owner of the 
annexed property is entitled to such exemptions 
or privileges as the statute grants to other property 
owners within the city similarly situated,*® inelud- 
ing exemptions under statutes enacted after the an- 
nexation;*’ but an exemption cannot be claimed for 
annexed property which is not within the terms of 
the exempting statute,*® nor, under a statute ex- 
pressly so providing,*® can the owner claim an ex- 
emption enjoyed by him before annexation where 
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such exemption does not exist in the law governing 
the city in which he has become a resident.®° 

Agricultural and unplatted lands. Under the rule 
obtaining in a few jurisdictions, and which formerly 
prevailed in a few other jurisdictions, that munici- 
pal taxation of agricultural lands is conditioned on 
benefits received,*! agricultural and unplatted lands, 
brought within municipal limits by annexation, are 
subject to municipal taxation when, and only when, 
they receive municipal benefits,°? and if it is affirma- 
tively proved that the taxpayer is not benefited and 
that the annexation was made for the purpose of 
securing revenue or other advantages to the city at 
the expense of the owner, the tax is void;>* but 
the tax is valid in the absence of evidence that the 
owner’s land was annexed solely for the purpose 
of securing municipal revenue or other advantages 
at the expense of the owner and without benefit 
to him,>* and, a fortiori, if benefit to the property 
owner is proved, the tax is justified and valid.*° 

[§ 4325].(b) Detached or Divided Territory.°* 
Unless authority is conferred by statute,57 a city 
cannot tax land formerly within its boundaries but 
detached therefrom by act of the legislature.®® Ac- 


clerk by May 31. 
of equalization must complete its 


work and adjourn sine die not later 


than June 20. The tax commission 
has further authority over the sub- 
ject, but unless it interfere, a land- 


owner may rely on the fact that 
his land has been listed and valued 


as shown by the returned assessment 
roll, that its valuation has been 


equalized with regard to the valua- 


tion of other property in the same 
district, and that it 


taxes levied in that district. ... The 


argument of the city consists chiefly } 321 
in deductions from the principle of 


reciprocity between the obligation of 


a taxpayer and governmental pro- 


tection. Property enjoys police pro- 


tection, fire protection, sanitary pro- 


tection, and other advantages of mu- 
nicipal government, and consequently 
should bear its share of municipal 
taxes, as just consideration for bene- 
fits received. 
tion is*now generally repudiated, and 


. what is known as the ‘faculty theory,’ 


involving the idea of equal sacrifice, 
is accepted by modern economic 
thought. 
Taxing Power, 
sections.) 
ard may be, considerations of theo- 
retical equality may be subordinated 
to the necessities of practical ad- 
ministration, and authority to tax 
may be postponed, although jurisdic- 
tion for other purposes may attach.” 
Hutchinson v. Stewart, 105 Kan. 743, 
744, 745, 185 P 740. 

38. Johnston vy. Huntington, 71 W. 
Va. 106, 76 SE 142. 

39. Specht v. Louisville, 58 SW 
607, 22 KyL 699. 

40. Specht v. Louisville, supra. 

Taxation of agricultural and un- 
platted land see infra §§ 4341-4345. 

41. Seward v. Rheiner, 2 Kan. A. 
95, 48 P 423; Lebanon. v. Hdmonds, 
ae Ky. 216, 40 SW 573, 

[a] Estoppel of taxpayer.—(1) 
When owners and residents of plat- 
ted grounds, to include which the 
limits of a city have been extended, 
acquiesce in the extension and vote 
at elections for city officers, and sign 
petitions for bond elections, 
result of which bonds are issued by 
the city, and improvements are made 
by the city in the added territory, 
such property holders are estopped 
from. denying the liability of their 
property for city taxes. Seward v. 
Rheiner, Kan.) Avi195,, 43 oP, 423. 
(2) So one whose property has been 
included within the boundary of a 
city upon a petition to, the general 


§ 20a, and following 


The county board 


is subject to 


This theory of taxa- 


(Gray on Limitations of 


Whatever the true stand- 


19 KyL | 388 


as: @ |) 


assembly in which he united is 
estopped to deny the'right of the city 
to tax it on the ground that it,does 
not receive its full measure of the 
benefits of city government, his rem- 
edy for a denial’ of such benefits 
being against those who control the 
city government. Lebanon v. Ed- 
monds, 101 Ky. 216, 40 SW 573, 19. 
KyL 297. 
. 42. See supra.§ 66 in 43 C. J. 
Cha Cameron y. Stephenson, 69 Mo. 
44. Pidgeon v. McCarthy, 82 Ind. 


| 45. Exemptions generally see in- 
fra §§ 4327-4335. 

46. Winzer v. Burlington, 68 Iowa 
| 279, 27 NW 241; Pittsburg, 
| Tract. Co. v. Pittsburg, 226 Pa..429, 
|75 A 665; Federal St., etc., R. Co. v. 
‘Pittsburg, 226 Pa. 419, 75 A 662. 

_ 47. Tubbesing v. Burlington, 68 
|\Iowa 691, 24 NW 514, 28 NW 19; 
| Winzer v. Burlington, 68 Iowa 279, 
127 NW 241, 

| 48 Smith v. Baltimore, 120 Md. 
(148, 87 A 824; United R., etc., Co. v. 
State, 93 Md. 6380, 49 A 655, 52 LRA 


|772: United R., etc., Co. v. State, 93 | 
r constitutional 
| before suggested, 
cannot affect either the business or 


'Md. 619, 49 A 928, 86 AmSR 453, 54 


\LRA 942. 
| [a] Railroad property.—The right 


lof way and tracks of a railroad com- |} 


‘pany are not landed property within 
‘the meaning of a provision in a stat- 
jute annexing territory to a city, 
\that the rate of taxation on landed 
‘property: in the annexed _ district 


‘should not be increased until streets | 
‘were laid through it, and there should | 


'pbe a certain number of buildings on 
every block. United R., ete., Co. v. 
State, 93 Md. 630, 619, 49 A 655, 923, 
52 LRA 772, 86 AmSR 4538, 54 LRA 


942. 
' 49. See statutory provisions. 
| 50. Windsor ater Comrs. § Vv 


‘Canada Southern R. Co., 20 Ont, A. 


51. See infra § 4342. 

52. Wertz v. Ottumwa, 201 Iowa 
:947, 208 NW 611. 

[a] Thus in lowa the inclusion of 
land within the l*mits of a munici- 
pal corporation -does not authorize 
its taxation for general city pur- 
poses if it is agricultural land and 
derives no benefit from municipal 
expenditures. 
that an annexation statute violates 
‘the constitution because the property 
of residents in the annexed territory 


will ipso facto be subjected to mu-} 


nicipal taxes cannot be maintained, 
there being’ no certainty that they 
will be so subjected, and their sub- 
jection, if it takes place, being con- 


ent’ rule 
note 23 [a]. 


deemed commensurable, 
| jection of land included in the town 


ete, | 


| charged, 
! there 


Therefore the claim} 


ditioned on benefits received. Wertz 


v. seca en 201 Iowa 947, 208 NW 


BREE 

58. See Covington v.. Southgate, 
15 B. Men, (Ky.) 491. But see pres- 
in Kentucky infra § 4341 
54 Swift v. Newpert, 7 Bush 
(Ky. ) 37, 40. ( : 

“As in ordinary cases of taxation, 
in which the reciprocal benefits are 
so the sub- 


extension to the burden of a muni- 
cipal tax is not considered an un- 
lawful appropriation of private prop- 
erty to public use unless the legiti- 
mate object of improving: the town 
shall have been palpably perverted 


|} to the unauthorized purpose only of 
Llessening the burden of, taxation \on 


the inhabitants, who will not be oth- 


Ferwise benefited by the -extension. 


The unquestionable power of exten- 
sion in this case may have been, as 
thus abused; but of this 
is in a conflict of .facts no 


judicial certainty. On the contrary, 


'we are inclined to the presumption 


that the motive for the extension was 
and proper; and, as 
the extension itself 


property of the appellants, and noth- 
ing more except the tax has been 
yet done or attempted.” Swift v. 


| Newport, supra. 


55. Elkton vy. Gill, 94 Ky. 138, 21 
Sw 579, 14 KyL 755; Beattyville v, 
Daniel, 25 SW 746, 15 KyL,.793. ' \ 

[a] Increased value of land.— 
Where the corporate limits of a town 
are, by an act of the legislature, 


‘extended so as to include a person’s 


land, and as a result thereof he is 
enabled to sell .parts of such land, 
worth only thirty dollars per acre 


' for. farming purposes, for three hun- 


dred dollars per acre for town lots, 
and sidewalks are built to his resi- 
dence by the municipal government, 
affording him easy access to all parts 
of the town, such advantages are a 
just compensation’ for municipal 
taxation on his land, and the act does 
not violate Const. art 13.§ 14, pro- 
hibiting the taking of private prop- 
erty for public use without just 
compensation. Hikton v. Gill. 94 Ky. 
138, 21.SW 579, 14 Kyl.-755. 

56, .Cross references: © : 
Collection of taxes due before de- 

tachment see infra §§ 4436, 4455. 
Detachment or division of territory 

generally see supra § 77 et seq in 

43 C. J. 

‘57. See infra text and note 63. 

58.. Laramie County. vy. Albany 
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cording to some authorities the city cannot tax land 
which has been detached from the territorial limits 
prior to the actual levy of the tax,®® but aecording 
to other authorities a municipality may tax land 
which was within the corporate limits at the time 
when, under the statutes, the property became lable 
to taxation,®° even though it was detached from the 
municipality prior to the actual levy of the tax.*t 
On a division of a municipality into two corpora- 
tions, particular land is taxable by that munici- 
pality in which it is situated after the division.® 
Such exceptions to the rule as are created by stat- 
ute are construed to be temporary only.®* Where 
a new municipality is organized from land detached 
from another, the property is subject to the taxes 
of the old municipality up to the time when the or- 
ganization of the new city has been completed by 
the election and qualification of officers.*4 

[§ 4326] (4) Property of Nonresidents.6° A mu- 
nicipality may tax the lands of nonresidents situ- 
ated within its limits;®* but there is considerable 
divergence of authority in respect of the power of 
_a@ municipality to tax personal property belonging 
to nonresidents.®’ The conflicting rules as to the 
situs of personal property for purposes of munici- 
pal taxation®® account in part for the conflict in 
the law as to the power of cities to tax personal 
property situated therein but belonging to nonresi- 
dents. In jurisdictions where the actual situs of the 
property controls, such property is taxable; in 
jurisdictions where the situs follows the domicile 
County, 92 U. S. 307, 23 L. ed. 552; 
Bull v. Kelley, 83 Kan. 597, 112 P 


133; Hampshire County v. Franklin 


County, 16 Mass. 76; Cobb v. King-| under another 
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general rule and to have been en- 
acted merely for the convenience 
of the then existing owners, 
provision of 


~ [8§ 4325-4326 


of the owner, it is not.7° Also, the divergence of 
authority is due in part to a difference in statutory 
provisions, relating to all or particular classes of 
personal property, in the various jurisdictions.’* 
Where the holder of the equitable title is, by stat- 
ute, required to pay the taxes thereon,”’ a trustee 
need not list personal property for taxation where 
the beneficial owner resides elsewhere;‘* and under 
statutes providing that the situs of the property 
of a decedent’s estate, for purposes of municipal 
taxation, is that of his domicile at the time of his 


death,”* a particular municipality in which decedent — 


was not domiciled cannot tax the property of his 
estate.” Statutory authority to tax debts does 
not authorize a tax on a debt where the creditor 
is a nonresident, although the trustee is a resident ;*° 
but notes, accounts, and other choses in action in 
the hands of an agent of a nonresident doing busi- 
ness in a city, and which were received in the course 
of the business so conducted, have been held taxable 
by such city, it having general authority to tax 
property of every kind situated within its limits; 
and, in some jurisdictions, by statute, moneys, notes, 
eredits,"® or personalty generally,”® in the hands 
of a resident agent of a nonresident owner are tax- 
able, and the agent is personally liable for the tax. 
In some jurisdictions, by statutes held to be consti- 
tutional,®° shares of stock of domestic corporations 
belonging to nonresidents are taxable in the city 
where the corporation has its principal office.*+ So, 
by statute, in some jurisdictions, persons living out- 
tion. McDougal vy. Brazil, 83 Ind, 211, 
217 (“It is obvious that the only 


reason why notes, bonds, mortgages, 
ete., belonging to the estate of a 


and 
the 


man, 15 Mass. 197; Windham v. Port- 
ae 4 Mass. 384. And see supra § 
. Estoppel to claim right to tax see 
infra § 4335. 

59. State v. Nickerson, 99 Nebr. 
517, 156 NW 1039; Gillmor v. Dale, 
27 Utah 372, 75 P 932. 

- [a] Reason for rule.-—‘‘When it is 
a question, of ownership, it is the 
ownership on April 1 that controls. 
When it is a question of power to 
tax, that power must exist when it is 
assumed to exert the power; that is, 
when the property is taxed. The 
property is taxed by the city when 
the city levies the tax.’’ State v. 
nee eetia 99 Nebr. 517, 520, 156 NW 

60. Adams v. Lamb Fish Lumber 
Co., 114 Miss. 534, 75 S 878. 

61. Adams v. Lamb Fish Lumber 
Co., supra. 

62. Cumberland v. Prince, 6 Me. 
eae Lamprey vy. Batchelder, 40 N. H. 


[a] Election by landowner.— 

here a statute divided a town into 
two, and provided: that all persons 
dwelling on lands adjoining the divi- 
sion line should have liberty to be- 
long, with their lands, to either town, 
at their election, made within a lim- 
ited time,-an election so made was 
not merely a personal privilege, ter- 
minating at the death of the party, 
but was a definite and perpetual 
change of the line of territorial juris- 
diction, and his estate was therefore 
taxable in the town to which he had 
elected to belong, and not in the 
other. Cumberland v. Prince, 6 Me. 


63. ee, v. Batchelder, 40 N. 


[a] Residence of present owner.— 
A statute governing a division of a 
municipality and providing that lands 
belonging to present owners shall be 
taxed by the corporation in which 
the owner resides, is construed to 
be a,temporary exception to the 


same statute making the property 
of strangers taxable by the mu- 


nicipality in which the land lies, 
land belonging to an owner who 
is not shown to have title by 


an unbroken line of descent from 
one who was an owner at the time 
the statute was enacted is taxable, 
in accordance with the’ general 
rule, by the municipality in which 
the land lies. Lamprey v. Batchel- 
der, 40 N. H. 522. 

64. Lamb v. Burlington, etc., R. 
Co., 39 Iowa 333; Comins Tp. vy. Har- 
risville Tp., 45 Mich. 442, 8 NW 
442 


65. Taxation generally of prop- 
erty owned by nonresidents see Tax- 
ation [37 Cye 799]. 

66. Alexander v. Alexandria, 5 
Cranch (U.°S.) 1,3 D.ced.19. 

67. See infra text and notes 68- 
75. 

68. See supra § 4322. 
69. Dunleith v. Reynolds, 53 Ill. 


45 

70. Ky.—London vy. Boyd, 77 SW 
931, 25 KyL 1887, 

Mass.—Barron v. Boston, 187 Mass. 
168, 72 NE 951. 

Mich.—Howell  v. 
Mich. 471. 

Minn.—St, Paul v. Merritt, 7 Minn. 
258. 

Ont.—Brantford v. Ontario Inv. Co., 
15 Ont. A. 605. 

71. See infra text and notes 72— 
84. 

72. See statutory provisions. 

73. Lexington v. Fishback, 109 Ky. 
770, 60 SW 727, 22 KyL 1392. 

Situs generally, for purposes of 
taxation of property held in trust 
see supra § 4319. 

74. See supra § 4319. 

75. McDougal v. Brazil, 83 Ind. 
211. 

[a] Application of statute.—Such 
a statute is construed to apply to all 
cities in the state notwithstanding 
some: of its provisions are restricted 
to cities of a particular classifica- 


Cassopolis, 35 


within such city. 


‘to be taxed for city purposes, 


deceased person who did not, at the 
time of his death, reside within such 
city, held vy an executor or adminis- 
trator residing within the city, is 
not liable to be taxed for city pur- 
poses, iS because such evidences of 
debt are not to be used or invested 
Such evidences of 
debt are not, ordinarily, productive in 
the hands of the trustee, but are held 
by him, to be paid out as received 
to the creditors, legatees or distribu- 
tees of the estate. It is the pur- 
pose of the statute to continue the 
locus of the property the same as it 
was at the death of the testator, and 
not to make its locus dependent 
upon the residence of the trustee. 
And this would seem to be emi- 
nently just and proper. If such 
property should not be held nS se 
e- 
cause the trustees reside in a city 
of over 20,000 inhabitants, it would 
be manifestly unjust and unreason- 
able to hold it liable for taxation 
for such purposes, because the trus- 
tee resided in a city of less than 
20,000’’). 


sue Carlisle v. Marshall, 386 Pa. 
77. Armour Packing Co. v. Au- 


gusta, 118 Ga. 552, 45 SE 424; Ar- 
mour Packing Co. vy. Savannah, 115 
Ga. 140, 41 SE 287. 

Money, invested capi and choses 
in action see infra §§ 4347, 4348. 

78. See statutory provisions; and 
German Trust Co. v. Davenport Bd. 
ore teed 121 Iowa 325, 96 NW 


Money, stocks, and choses in ac- 
re in general see infra §§ 4347, 

79. Crawford v. Koch, 169 Mich. 
372, 185 NW 339. . 

80. Corry.v. Baltimore, 96 Md. 
310, 53 A 942, 103 AmSR 364. 

81. Corry v. Baltimore, supra. See 
Planters’ Bank, etc., Co. v. Lumber- 
ton, 179 N. C. 409, 102 SE 629 (stat- 
ute limited to banks). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4326-4328] 


side; the corporate limits but whose ordinary avoca- 
tions are pursued within the limits of the munici- 
pality are taxable the same as actual residents.®? 
Such statutes have been held constitutional,®? but 
are not applicable to money held by a nonresident 
administrator in his representative capacity.°* 

[§ 4327] d. Exemptions®*°—(1) In General. In 
many jurisdictions, where not forbidden,®* certain 
property is specially exempted from municipal taxa- 
tion,®* at least for a limited period of time. An 
exemption cannot be claimed under a particular stat- 
ute authorizing a city to grant it until the city has 
granted it,®® nor will a grant of a similar exemption 
under an earlier statute which has been superseded 
suffice.°° The fact that for many years annual ordi- 
nances have exempted certain lands from taxation 
for the respective years does not preclude their 
taxation thereafter.°1 A .taxpayer not prejudiced 
by an exemption of certain property belonging to 
another, his taxes not having been thereby increased, 
cannot object to such exemption.°? 

[§ 4328] (2) Power To Grant®*—(a) In General. 
A municipality has no inherent power to grant an 
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exemption from,®* or commutation of, taxes, even 
by way of compromising a tax suit,9° and no omis- 
sion of the city council to levy and collect taxes 
can operate to confer upon a taxpayer the right of 
exemption by estoppel;®" nor will a failure to assess, 
taxes against a taxpayer for a long period of time 
raise any presumption that the city has released him 
from his obligation to pay, where the city is shown 
to have had no power to exempt.®® The power to 
exempt does not exist where it would conflict with 
some constitutional requirement®® or prohibition.1 
On the other hand, the city has power to exempt 
where the legislature, acting within constitutional 
limitations, grants it in express terms,? or has 
granted other powers from which a power to exempt 
is necessarily implied,’ although it is held in some 
jurisdictions that the power to exempt does not 
exist unless expressly conferred.4 A power to ex- 
empt land sold by the city to another will not be 
implied from a power to sell such land on such 
terms as the city shall deem proper;® and a power 
to fix the amount of a tax at a stated sum for a 
period of years without reference to improvements 


82. See Moore v. Fayetteville, 80 
N. C. 154, 30 AmR 75. 
83. Worth v. Fayetteville, 60 N. C. 


617. 
. 84 Hall me Fayetteville, 115 N. C. 
281, 20 SE 37 
85. eeaatineionn: 
From: 
Assessments for public improve- 
ments see supra §§ 2903-2915. 
Taxation generally see Taxation 
[37 Cye 884]. 
Of particular property see infra §§ 

4337-4368 
Right of owner of annexed property 

to see supra § 4324. 

86. See infra § 4328, 4329. 

87. See cases infra this section; 
and §§ 4328-4336. 

88. See infra § 4333. 

s9. Grand Family Laundry vy. Bal- 
timore, 134 Md. 99, 106 A 254. 

90. Grand Family Laundry v. Bal- 
timore, supra. 

91. ‘Wells v. Savannah, 181 U. S. 
531, 21 SCt 697, 45 L. ed. 986 [aff 107 
Ga.’ 1, 32 SE 669). 

92. State v. Beaufort, 39 S. C. 5, 
17. SE 355. 

93. Cross references: 
Constitutionality of exemptions from 

taxation generally see Constitu- 

tional Law §§ 607, 883. 
Exemptions based upon contract see 

infra § 4335. 

94 U. S—dJ. W. Perry Co. v. Nor- 
folk, 220 U. S. 472, 31 SCt 465, 55 L. 
ed. 548; St. Louis v. United R. Cos., 
210 U. S. 266, 273, 28 SCt 630, 52 
L. ed. 1054; Wilmington, ete, Riu Co. 
v. Alsbrook, PACH UL, 1279.2 1387 SC. 72, 
36 L. ed. 972: Parkersburg v. Balti- 
more, etc., R. Co., 296 Fed. 74 [app 
allowed 297 Fed. 1019 mem, and rev 
on other grounds 268 U.S. 35, 45 SCt 
382, 69 L. ed. 834]. 

Ala.—Bessemer ‘Laundry Co. vv. 
Bessemer, 215 Ala. 63, 109 S 104. 

Fla.—Tampa v. Kaunitz, 39 Fla. 
683, 23 S 416, 63 AmSR 202. 

a.—Augusta Factory v. Augusta, 
83 Ga. 734, 10 SE 359. 

Il.—Fitch’v.. Pinckard, 5  Tllz:69. 
Kilbourne v. Blakely, 184 on A, pies 

Ky.—Louisville,  etc., Co. 
Christian County, 70 SW 186, 24 Kyl 
894; Shuck v. Lebanon, 68 Sw 843, 24 
Kyl 451; South Covington, etc., R. 
Co. Vv. Bellevue, 105 Ky. 283, 49 "Sw 
23, 20 KyL 1184, 57 LRA 50. 

LLa.—New Orleans v. St. Charles St. 
R. Co., 28 La. Ann. 497. 

Me.—Brewer Bick Co. v. Brewer, 
62 Me. 62, 16 AmR 395. 


Md. “Jones v. Broening, 135 Md. 
237, 108 A 785. 
Mass. —Dillingham v. Snow, 5 


Mass. 3 
Miss.—Adams v. Lamb-Fish Lum- 


ber Co., 104 Miss. 48, 61 S 6; Yazoo, 


etc., R. Co. v. Adams, 76 Miss. 545, 
25 S 366; Morris Ice Co, v. Adams, 
75 Miss. 410, 22 S 944. 

Mo.—State v. Hannibal, etc., R. Co., 
75 Mo. ‘208. 

Nebr.—Hallo v. Helmer, 12 Nebr. 
87, 10 NW 568, 

Nev.—State v. 11 Nev. 
223. 

N. H.—New London vy. Colby Aca- 
demy, 69 N. H. 443, 46 A 7438; Mack 
v. Jones, 21 N. H. 393, 

N. J.—- Jersey City v. North Jersey 
ane Re COA Wa haNelyedt La pila abo 


Gracey, 


I.—McTwiggan v. Hunter, 19 R. 

I. O85. 33 A 5, 29 LRA 526. 

S. C.—Garrison v. Laurens, 54 S. 
C. 449, 32 SE 696. 

Tenn.—-Nashville, ete. 5 Raj) Coy, oN: 
et County, 89 Tenn. 597, 15 SW 

Tex.—Dallas v. Dallas Cons. Elec- 
tric St. R. Co., 95 Tex. 268, 66 SW 
835 [rev on other grounds (Civ. A.) 
65 SW 201]; Altgelt v. San Antonio, 
81 Tex. 436, 17 SW 75, 18 LRA 383; 
Austin v. Austin Gas-Light, etc., Co., 
69 Tex. 180, 7 SW 200. 

Va.—Richmond v. Virginia R. etc., 
Co., 124 Va. 529, 98 SE. 691; Thomas 
v. Snead, 99 Va. 613, 39 SE 586; Whit- 
ing v. West Point, 88 Va. 905, 14 SE 
698, 29 AmSR 750, 15 LRA 860. 

Wis.—Monroe Water Works Co. v. 
Monroe, 110 Wis. 11, 85 NW 685; 
Weeks v. Milwaukee, 10 Wis. 242. 

[a] Rule applied.—The fact that 
a city without authority to exempt 
has attempted to remit the taxes of 
a number of persons does not en- 
title another person similarly situ- 


ated to exemption from _ taxation. 
Shuck v. Lebanon, 68 SW 843, 24 KyL 
451. 

95. Parkersburg v. Baltimore, etc., 


R, Co., 296 Fed. 74 [app allowed 297 
Fed. 1019 mem; and rev on other 
grounds 268 U. S, 35, 45 SCt 382, 
69 L. ed. 834]; New Orleans v, New 
Orleans Sugar Shed Co., 35 La. Ann. 
548. 


[a] Profits in lieu of taxes.—An 
agreement that one erecting sheds on 
certain public spaces in the levee 
may, in lieu of taxes thereon, pay a 
specific proportion of the gross prof- 
its realized is void. New Orleans 
v. New Orleans Sugar Shed Co., 35 
La, Ann. 548. 

96.. Walker v. Richmond, 173 Ky 
26, 189 SW 1122, AnnCas1918E 1084, 

97. Barnett v. Denison, 145 U. S. 
135, 12 SCt 819, 36 L. ed. 652; Bren- 
ham v. German-American Bank, 144 
DiS. 1738, 12-SCt 559, 36. L. ied; 390; 
Bloomfield v. Charter Oak Bank, 121 
U. S. 121, 7 SCt 865, 30 L. ed. 923; 
Daviess County v. Dickinson, 117 U. 
S. 657, 6 SCt 897, 29 L. ed. 1026; 


Parkersburg v. Brown, 106 U. S. 487, 
1 SCt 442, 27 L. ed. 238; Citizens’ 
Sav., etc., ’Assoc. Vv. Topeka, 20 Wall. 
655, 22 Ta: ed. 455; Marsh v. Fulton 
County, 10 Wall. 676, 19 L. ed, 1040; 
Parkersburg v. Baltimore, etc., R. 
Co., 296 Fed. 74 [app allowed 297 red. 
1019 mem, and rev on other grounds 
SES LSS 35, 45 SCt 382, 69 L. ed, 
834]; Traver v. Dalton, 134 Ga. 462, 
aa SE 929, 29 LRANS 1838, 20 AnnCas 

98. Jersey City v. North Jersey 
St. R. Co., 78 N. J. L. 72; 73 A 609. 

99. Farnsworth Co. v. Lisbon, 62 
Me. 451; Brewer Brick Co. v. Brewer, 
62 Me. 62, 16 AmR 395. 

1. See infra § 4329. 

2. Denver v. Stenger, 295 Fed. 809; 
Detroit Citizens’ St. R. Co. v. Detroit, 
125 Mich. 673, 85 NW 96, 86 NW 809, 
84 AmSR 589: McTwiggan Ww Hunter, 
19). Res I, 4265, 4,270,. 338° (A ~5; > 29 TRA 
526; Henderson v. Hughes County, 138 
S. D. 576, 83 NW 682. 

“The power to exempt property 
from taxation is the converse of the 
power to determine what property 
shall be the subject of taxation; the 
Selection of certain property for the 
purpose ‘of taxation being the exclu- 
sion or exemption of that which is 
not selected. It is, therefore, in- 
cluded necessarily in the power. to 
tax, which resides in the State alone, 
and consequently can be exercised 
only by the General Assembly, repre- 
senting the sovereign power of the 
State, acting within the limitation 
of the Constitution, or by the several 
cities, towns or other municipal 
bodies, in pursuance of lawful au- 
thority granted’ to them by the Gen- 
eral Assembly.” McTwiggan  v. 
Hunter, supra. 

[a] Lease for park purposes.— 
Under a constitutional provision de- 
claring that the property of muni- 
cipal corporations shall be exempt 
from taxation, and a statute author- 
izing a city to lease land for park 
purposes and to pay for its use and 
also an amount equal to the taxes 
thereon, a city has power to exempt 
from taxation land which it has 
leased and used as a city park.. Hen- 
derson v. Hughes County, 13 S, D. 
576, 883 NW 682. 

3. Athens v. Long, 54 Ga. 330. 

[a] Power implied.—A power to 
exempt is to be implied from the 
grant by the state to the munici- 
pality of “full power and authority” 
to tax, vesting in the city all the 
power that’ the state had to grant. 
Athens v. Long, 54 Ga, 330. 

4 Bessemer Laundry Co. v. Besse- 
mer, 215 Ala. 63, 109 S 104. 

5. Richmond v. Virginia R., 
Co., 124 Va. 529, 98 SE 691. 


etc., 
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which may be placed on the property will not be 
implied from a power to exempt.® 
exempt cannot be exercised with reference to prop- 
erty which under the constitution is nonexempt,’ 
mor after the power to tax is barred by the statute 
Where, by statute, property can 
be exempted from municipal taxation only by a 
vote of the citizens, an agreement for exemption 
It is not competent, 
by the petition for incorporation, to exempt from 
taxation for municipal purposes property which 
otherwise, under the law, would be subject to such 


of limitations.® 


without such vote is a nullity.® 


taxation.!° 


[§ 4329] (b) Constitutional, Statutory, and Char- 
In some jurisdictions, exemp- 
tions are forbidden by constitutional, statutory, or 
charter provisions,” although in some states the pro- 
hibition, as worded, is construed to apply only to a 
certain class of taxes,® or to except such exemp- 


ter Prohibitions,*4 
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ice.1# 
The power to 


charge, ‘‘ 


ing exemptions 


tions as are based on a consideration of publie serv- 


6. In re Denne, 10 Ont. 767. 

7. Tarver v. Dalton, 134 Ga. 462, 
67 SE 929, 29 LRANS 1838, 20 AnnCas 
281; People’s Milling Co. v. Meaford, 
10 Ont. 405. 

8. North Vernon Lumber Co. v. 
Louisville, 163 Ky. 467, 178 SW 1120. 

9. McTwiggan v. Hunter, 19 R. IL. 
265, 33 A 5, 29 LRA 526. 
“ 10. Hayzlett v. Mt. 
Iowa 229, 

11. Constitutional prohibition of 
exemption from taxation generally 
see Taxation [37 Cyc 887]. 

12. See constitutional, statutory, 
and charter provisions; and. Purcell 
v. Lexington, 186 Ky. 381, 216 SW 


13. State v, Beaufort, 39 S.C. 5, 17 
55. 


Vernon, 33 


tar Tax to pay debts.—A consti- 
tutional requirement that all prop- 
erty within the limits of a municipal 
corporation shall be taxed for the 
payment of its debts seems to pro- 
hibit exemptions only so far as the 
tax is levied for the payment of 
debts. State v. Beaufort, 39 S. C. 5, 
17.SE 355. : 

14. Lancaster v. Clayton, 86 Ky. 
373, 5 SW 864, 9 KyL 611. 

[al The keeping of a hotel, al- 
though for the public good, is for 
private gain, and not a “public serv- 
ice,” and hence not properly exempted 
from taxation within a constitutional 
provision that “no man, or set of 
men, are entitled to exclusive, sepa- 
rate public emoluments or privileges 
from the community, but | in consid- 
eration of public services.’ Lancas- 
ter v. Clayton, 86 Ky. 373, 5 SW 864, 
9 KyL 611. 

15. Erie v. Griswold, 184 Pa, 435, 
39 A 2381. 

[a] Financing street senate: 
ments.—A city having power to pro- 
vide for the payment of street con- 
struction partly by taxation and 
partly by local assessment against 
abutting owners may finance the im- 
provements by making a local as- 
sessment to cover the entire cost 
and allowing to the abutting owners 
an abatement of their general taxes, 
to the amount advanced by them 
over their proportionate share of the 
assessment, without violating a con- 
stitutional prohikition against exemp- 


tions.’ Erie v. Griswold, 184 Pa. 435, 
39 A 231. 
16. Wey v. Salt Lake’ City, 35 


Utah 504, 101 P 381. 

[a] Board of education.—The ex- 
emption of property belonging to a 
board of education from local assess- 
ment does not violate a constitutional 
provision declaring that property not 
exempted under the laws of the 
United States or the constitution a 
the state shall be taxed. ey 
Salt Lake City, 35 Utah 504, 101 P 381. 


17. Frankfort v. Morris, 200 Ky. 
59, 63, 252 SW 142. 

“As the board of councilmen are 
given a discretion in determining the 
question of assessing. improvement 
costs against the city railway com- 
pany, their action in refusing to 
make such assessment was not an 
exemption of the company from taxa- 
tion, nor a donation of public funds 
to its benefit.” Frankfort v. Morris, 
supra. 

18. Nashville v. Cumberland Tel. 
etc., Co., 145 Fed. 607, 76 CCA 297 
[certiorari den 203 U. S. 589, 27 SCt 
776, 51 L. ed. 380]. 

19. Nashville vy. Cumberland Tel., 
etc., Co., 145 Fed. 607, 609, 76 CCA 
297 [certiorari den 203 U. S. 589, 
27 SCt 776, 51 L. ed. 330]. 

“The city was bound to regard the 
limitations upon its power imposed 
by its charter, and the company was 
bound to know the charter limitation 
of the city, for it was a public law, 
and that the city had not the power 
to grant an immunity from ad va- 
lorem taxes imposed under the gen- 
eral law of the state. In the face 
of this presumed knowledge of the 
parties, what did they mean by the 
provision: that the company should 
pay one dollar per box annually, and 
that this should: be in lieu of all 
other taxes except water taxes? To 
construe this language as importing 
an agreement that the city would 
violate an express provision of its 
charter is altogether unreasonable, 
and cannot be admitted. To con- 
strue the language as intending to 


include those taxes or charges which’ 


the parties had power to contract 
about, and not those things which 
were wholly beyond their control, is 
not only a reasonable, but we think a 


natural, construction of their lan- 
guage.” Nashville v. Cumberland 
Tel., etc., Co., 145 Fed. 607, 609, 76 
CCA 297 [certiorari den 203 U, S. 


589, 27 SCt 776, 51 L. ed. 330]. 

20. Construction of alleged grant 
of exemption from taxation generally 
see Taxation [37 Cyc 891]. 

21. U. S.—Parkersburg v. Balti- 
more R. Co., 296 Fed. 74 [app al- 
lowed 297 Fed, 1019 mem, and rev on 
other grounds 268 U. S. 35, 45 SCt 
382, 69 L. ed. 834]. 

Ga.—Macon v, Central R., etc., Co., 
50 Ga. 620. 

Ind.—Fitch v. Madison, 24 Ind. 425; 
Powell v. Madison, 21 Ind, 335; Madi- 
son v. Martin, ae Ind. 35; Madison v. 
Fitch, 18 Ind. 

y lalber m Richmond, 173 Ky. 
26, 189 SW 1122, AnnCas1918H 1084; 
Bar McCormick Lumber Co. v. Win- 
chester, 155 Ky. 494, 159 SW 997; 
Louisville, ete., R. Co. v. Louisville, 
143 Ky. 258, 186 SW 611; Middlesboro 
v. New South Brewing, etc., Co., 108 


[§§ 4328-4336 


A constitutional prohibition is not violated 
by an abatement of a landowner’s taxes as a means 
of refunding to him overpayments on account of a 
local assessment ;!° nor is a constitutional prohibi- 
tion against exemptions from general taxation vio- 
lated by a statute exempting certain property from 
local assessments,1® or by a failure to make an 
assessment, where under the statute the council is 
given discretionary power with reference thereto.17 
Where its'charter prohibits a city from granting 
an exemption from general taxes, a provision for 
the payment by a public utility of a fixed annual 
in lieu of all other taxes,’’ will be con- 
strued to refer to taxes for the use of the streets,1® 
and not general taxes.1® 

[§ 4330] (3) Construction of Statutes and Ordi- 
nances in General.”° 


Statutes and ordinances grant- 
from taxation are strictly con- 


strued,* but not so strictly as to defeat the purpose 


Ky. 351, 56 SW 427, 21 KyL 1782. 

Md.—Filippe A. Broadbent Mantel 
Co. v. Baltimore, 134 Md, 90, 106 A 
250; Frederick Electric Light, etc., 
Co. v. Frederick City, 84 Md. 599, 36 
A 362, 36 LRA 130. 

Mich.—St. Joseph’s Church v. De- 
troit, 189 Mich. 408, 155 NW 588. 

Miss.—Adams v. Lamb-Fish Lum- 
ber Co., 103 Miss, - 4915: 60° S* 645; 
Adams v. Yazoo, ete., R. Co., 75 Miss. 
275, 22 S 824, 

N. Wis Peony. Cantor, 116 Misc. 
169, 190 NYS 277 [aff 198 App. Div. 
989 mem, 190 NYS 947 mem]. -; 

Va.—Richmond v. Virginia R., etc., 
Co., 124 Va. 529, 98 SE 691. 

Wis.—Monroe Water Works Co. v. 
Monroe, #10 Wis. 11, 85 NW 685. 

{a] Duration of exemption.—L. 
(1882) p 838 § 8, providing that a 
railroad company’s property, neces- 
sary to railroad purposes, shall be 
exempt from taxation for twenty 
years after completing its line to a 
certain point, and when the exemp- 
tion period has expired its property 
shall be taxed at the same rate as 
other taxable property, and that “all 
of said taxes to which the property 
of said company may be subject in 
this state, Whether for county or 
state, shall be collected ... dealt 
with as the legislature may direct; 
but said company shall be exempt 
from taxation by cities and towns,” 
does not perpetually and absolutely 
exempt the company from municipal 
taxation. Adams y. eres ete.,::R. 
Co., 75 Miss. 275; 22'S) 824 

[b] Goods and produce for export 
or in transit.—(1) The proviso in'a 
municipal charter exempting from 
municipal taxation “goods and prod- 
uce for export or in transit, owned 
or in possession of any inhabitants 
of the city,’ ete, is to be construed 
reas Madison v. Martin, 18 Ind. 
35; Madison v. Fitch, 18 Ind, 33. 
(>) It does not exempt pork owned 
by nonresidents of the city, which 
has been brought thereto by them to 
be sSlaughtered, cured, and _ stored 
there, subject to their order. ‘Powell 
v. Madison, 21 Ind. 335. (3) But 
where persons were engaged in pork 
packing in such city, and had all of 
their capital invested in pork held 
for export and in process of shipment 
to a foreign market, the pork, being 
“produce for export,” was not sub- 
ject to taxation under the charter. 
Fitch v. Madison, 24 Ind. 425 [overr 
Madison v. Fitch, supra]. 

[ce] Local assessments.—A. grant 
to a manufacturing company of ‘a 
total exemption from taxation’ does 
not exempt the company from local 
assessments to defray the cost of a 
sewer in front of the company’s 
plant. Halifax v. Nova Scotia Car 
»Works, 45 N. S. 552, 4 DomLR 241 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ! 


§§ 4330-4333] 


of the exempting statute.2*% Likewise, a provision 
claimed to create an exemption will be construed not 
to create it,?? or not to be applicable to the par- 
ticular case, 28 unless the intention to create it or 
render it applicable indisputably appears. However, 
a statutory provision that state taxes therein au- 
thorized shall be in lieu of municipal taxes is not 
subject to the rule of strict construction,2* as it 
prescribes a method of taxation?® rather than an 
exemption.”® 

[§ 4331] (4) Property Exempt.2” <A specific ex- 
emption of a particular kind of property will not 
include other kinds of property used in connection 
therewith.** On the other hand, a statute exempt- 
ing specific property will be construed to include an 
exemption of essential parts thereof,?® and an ex- 
emption of the /‘operative property’’ of a car com- 
pany is held to include land*®° with railroad tracks 
and other incidents necessary thereto.*! 

[§ 4332] (5) Taxes within Exemption. Exemp- 
tion from taxes in general. Statutes exempting from 
taxation in general have been construed in some in- 
stances not to apply to municipal taxes.?? In other 
instances the statute is held te apply to such taxes.?% 
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[44 C.5.] 


‘from municipal taxes has been considered in some 


cases as applicable only to general municipal taxes 
as distinguished from special taxes for other pur- 
poses than the maintenance of the city govern- 
ment,?* and from assessments for local improve- 
ments;*> but the exemption applies to a special tax 
levied upon the entire city for a local improve- 
ment,°° or for aid to a railroad;?? and in other 
cases the exemption granted has been held to in- 
clude an exemption from special taxes as well as 
the tax for general municipal purposes.*® A statute 
exempting from municipal taxes does not exempt 
from state taxes,*® as, for example, taxes for school 
purposes.*? 

Exemption from special taxes; An exemption 
from a special tax does not exempt from a general 
tax,** even though used for the same purpose for 
which the special tax is levied;42 and a tax in lieu 
of certain enumerated taxes does not operate as an 
exemption from other taxes not within the enumera- 
tion,*® especially where the statute expressly pro- 
vides against such exemption.*4 

[§ 4333] (6) Exemption for Limited Period.*® 
Statutory exemptions may be limited to a particular 


Exemption from municipal taxes. 


[app allowed on other grounds 47 
Can...)S= %C.' 2406, 115) DomiLR,-:5), | 12 
EastLR_ 282 (app dism [1914] A. C. 
992, 18 DomLR 649) ]. 


[d] When exemption accrues.— 


“Under! Comp. Laws, § 3830, subd. 5, 
as amended by Pub. Acts 1911, No. 


174, 
owned by any religious society and 


occupied aS such shall be exempt 


from taxation, a parsonage, the con- 


struction of which was begun on or 
about April 10th and which was not 


occupied until November, 165th of 
the same year, was properly assessed 


for general city taxes for that year 
the 


assessment, unless modified by the 
became conclusive 


April 1st and taxes levied became a 


where, under the city charter, 


board of review, 


St. Joseph’s Church 
408, 155 NW 


Y. 312, 


lien of July ist.” 
v. Detroit, 189 Mich. 
588 


2114. Peo. y. Cantor, 230 N. 


130 NE 305; Halifax v. Nova Scotia 


Cite VOLS oe OAT ug Avy Os. 9925" 18 
DomLR 649, 8 BRC 171. 

22. U. S.—Parkerbury v. Balti- 
more R. Co., 296 Fed. 74 [app al- 
lowed 297 Fed. 1019 mem, and rev on 
other grounds 268 U. S. 35, 45 SCt 
882, 69 L. ed. 834]. 

Md.—Filippe A. Broadbent Mantel 
Co. v. Baltimore, 134 Md. 90, 106 A 
250. 
N. Y.—Peo. v. Davenport, 91 'N. Y. 
574; Peo. v. Feitner, 71 App. Div. 
479, T5-NYS 738 [aft WU IN Many 1083, 
64 NE 1124], 

Va.—Richmond v, Virginia R., etc, 
Co., 124 Va. 529, 98 SH 691. 

Ont.—Henderson v. Stisted, 17 Ont. 
673. See People’s Milling Co. v. Mea- 
ford, 10 Ont. 405 (a by-law exempt- 
ing a company carrying on two kinds 
of business, only one of which the 
city could lawfully exempt, is void). 

23. J. M. Guffey Petroleum Co. v. 
Murrel, 127 La. 466, 53 S 705; Couls- 
ton v. Baltimore, 109 Md. 271, 71 A 
990. 

[a] Mining operations.—An _ ex- 
emption of property employed in 
“mining operation’ does not include 
property used in connection with oil 
wells. M. Guffey Petroleum Co. 
v. Murrell, 127 La. 466, 53 S 705. 

San Bernardino vy. State Bd. 
Me iew Oke Kee uly d(aypee yn Nsylsyonle &. 


ie Equalization, 

[a] Reasonable interpretation.— 
“The words relieving public service 
and. certain other corporations from 
local taxation must be given fair 
and. reasonable. interpretation ‘with- 


[44 C. J.—82] 


providing that any parsonage 


An exemption 


out any definite leaning to the side 
of the taxing power.’ .. simi- 
larly broad and reasonable policy 
should be followed in deciding ques- 
tions relating to property which the 
state claim’s the exclusive right to 
tax.””’ San Bernardino v. State Bd. 
of Equalization, 172 Cal, 76, 78, 79, 
155 P 458. 

25. San Bernardino y. State Bd. 
of Equalization, supra. 

26. San Bernardino y. State Bd. of 
Hqualization, supra. 

27. From taxation 
Taxation, [37 Cy¢ 908]. 

28. Antigonish Catholic Corp. v. 
Richmond, 45 N. S. 320. 

[a] Parsonages.—A statute ex- 
empting “every church and place of 
worship and the land used in con- 
nection therewith, and every church- 
yard and burial ground” does not 
operate to exempt property used as 
residences for the clergy even though 
used by the pastors themselves and 
not rented to other persons. Anti- 
gonish Catholic Corp. v. Richmond, 
45 N.S» 320. 

29. New York v. Deyo, 158 App. 
Div, 319, 143 NYS 334. [aff 213.N.Y. 
706 mem, 108 NE 1104 mem]. 

[a] Aaqueduct.— Where an aque- 
duct owned by city was exempt from 
taxation, a discharge pipe or blow- 
off, through which water could be 
discharged into’a creek, is also ex- 
empt, if it constituted an essential 
part of the aqueduct, and was nece's- 
sary to its operation. New York v. 
Deyo, 158 App. Div. 319, 143 NYS 334 
[aff 213 N. Y, 706 mem, 108 NH 1104 


mem]. 

30. San Bernardino v. State Bd. of 
Equalization, 172 Cal. 76, 155 P 458. 

81. San Bernardino v. State Bd. 
of Equalization, supra. 

32. Peo. v. Davenport, 91 N. Y. 
574; Phceebus v. Manhattan Social 
Club, 105 Va. 144, 52 SE 839. , 

33. Del.— Wilmington v. Tower 
Hill School Assoc., 32 Del. 277, 122 
A 442. 

Md.—Hyattsville  v. 
Tel, Co., 1381 Md. 


Mi ch.—Union Trust Co. v. Detroit, 
170 Mich, 692, 137 NW 122. 

N. Y.—Johnson Home vy. Seneca 
Falls, 37 App: Div. 147, 55 NYS 803. 

N. C.—Bond v. Tarboro, 198) PING Cs 
248, 136 SE.713. 

Tenn.—Memphis v. Hernando~ Ins. 
COM Guba xte Dan 

Wash.—Columbia,, etce., R. Co. v. 
Chilberg, 6 Wash. 612, 34 P 163, 


generally see 


Chesapeake, 
589, 103, A 


Vt. 396, 76 A 39. 


period of time, fixed by the terms of the statute.*® 


Louisville, 82 


34 Bamberger v. 


Ky. 337; Canadian Niagara Power Co. 


v. Stamford, 30 Ont. L. 384, 5 OntWN 
715 [app dism 50 Can. S.C. 168, 20 


DomLR 261]; Way v. St. Thomas, 12 
Ont. L..240, 7 OntWR 731 [dism app 7 
OntWR 194]; 


Winnipeg v. Canadian 
Rae. Ri. Co.5212)-Man. "581; 2Osnret lve 
Indian Head, 7 Terr. L. 462. 

85. Grand Rapids vy. Grand Trunk 


R. System, 214 Mich, 1, 182 NW 424; 


Caverly-Gould Co. v. Springfield, 83 

36. In re Auditor-General, - 226 
Mich, 170, 197 NW 552. 

37. Henderson v. Lambert, 8 Bush 
(Ky.) 607. 

38. Canadian Niagara Power Co. 
v. Stamford, 50 Can. S. C. 168, 20 
DomLR 261 [dism app 30 Ont, L. 
384, 5 OntWN 715]; Nova Scotia Car 
Works vy. Halifax, 47 Can. S. C. 406, 
11 DomLR 55, 12 HastLR 282 [al- 
lowing app 45 N. S. 552, 4 DomLR 
241, and app dism [1914] ALE, 1993. 
18 DomLR 64 Wale 

39. See cases infra note 40. 

40. Louisville v. Louisville Bd. of 
Education, 154 Ky. 316, 157 SW 3879; 
Henderson vy. Lambert, 8 Bush (Ky.) 
607; Winnipeg v. Canadian Pac. R. 
Co., 12’ Man. 581, 

[a] Reason for rule.—‘“‘Pvery 
common school in the State, whether 
it be located in a populous city or 
in a sparsely settled rural district, 
is a State institution, protected, con- 
trolled and regulated by the State, 
and [that] the fact that the State has 
appointed agencies such as _ fiscal 
courts, school trustees and municipal 
bodies to aid it in the collection of 
taxes for the maintenance of these 
schools, does not deprive them of 
their State character. . . . Therefore, 
when a municipal body, or a county, 
or a school district levies taxes for 
school purposes, the tax so levied is 
a State, and not a municipal, county 
or district tax, although it be levied 
and collected by municipal or county 
or district  officers.’’ Louisville v. 
Louisville Bd. of Education, 154 Ky. 
316,317) 818, LOT SW; 879. 

41. Roney v. Lane County, 81 Or. 
B02) LOO Ls tes 


42. Roney v. su- 


Lane County, 
43. Macon R., etc., Co., v. Macon, 
136, Ga, 1797, (2 SE 159: 

44, Macon R., etc., Co. v. Macon, 
supra. 

45. From taxation generally sex 
Taxation [87 Cyc 900]. 

46. See statutory provisions, 


1298 [44 C.J.] 


Where a statute authorizes an exemption from city, 


taxes for a specified number of years, a vote of 
the council to exempt for a lesser time is valid;** 
but the granting of the exemption for a period not 
less than the statutory limit is a grant for the full 
statutory period.4® Under authority to exempt prop- 
erty for a term of years, the term of exemption 
does not necessarily commence running from the 
passage of the statute;*® but, if the exemption is 
voted within a reasonable time thereafter by the 
city council, it may begin then.®*° And where the 
statute is construed as granting an exemption for 
a term of years beginning upon the happening of 
some future contingency, the exemption becomes 
operative at that time.®! 

[§ 4334] (7) Repeal or Revocation.®2. The general 


rule is that an exemption from municipal taxation . 


may be repealed or revoked at any time.°? Where 
the exemption is granted by the state upon the ap- 
plication of the municipality and the taxpayer, both 
acting under an agreement between themselves only, 
the state not being a party, the subsequent repeal 
by the state is valid;®+ but where an exemption 
was an inducement to a contract based upon a con- 
sideration and entered into between the municipal- 
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ity and the person claiming the exemption,”® the 
municipality has no right to revoke the exemption 
within the period for which the exemption was 
granted.°® 

Repeal by implication. A statutory power to ex- 
empt is repealed by implication by inconsistent pro- 
visions contained in a constitution®’ or statute*® 
subsequently adopted or enacted. 

[§ 4335] (8) Remission of Taxes by Contract.°° 
It is well settled that a municipality may agree with 
a taxpayer that, as a price of services to be rendered 
or commodities furnished by the taxpayer to the 
municipality, the latter will pay a sum equal to 
the amount of the taxes to be levied on the property 
of the taxpayer, where the sum stipulated to be 
paid is a fair and just allowance and the stipulation 
is bona fide and not in the nature of an evasion 
of a prohibition against exemption from taxation ;*° 
but a distinction is made between a eontract to 
pay for benefits received an amount equal to the 
taxes on the property of the person or corporation 
conferring the benefits and a contract granting an 
exemption therefor,®! and it is held that the latter 
is not within the power of the municipality to 
make.*?. To be valid, a contract remitting taxes 


47. Portland v. Portland Water 
Co., 67 Me. 135. 

48. Lonsdale Co. v. Taft, 34 R. I. 
496, 84 A 795. 

49. Portland vy, 
Co., 67 Me. 135. 

50. Portland vy, Portland Water 
Co., supra, 

51. Lonsdale Co. v. Taft, 34 R. I. 
496, 84 A 795; North Cypress v. Cana- 
sone Baer EU Coy ce Spy h Cate Sin (ek 

52. Of exemptions from taxation 
generally. see Taxation [387 Cyc 
90 


Portland Water 


ote S. C—Rose v. Charleston, 3 8S. 
C. 369. 

Tenn.—Galloway v. Memphis, 116 
Tenn, 736, 94 SW 75; McCallie v. 
Chattanooga, 3 Head 317. 

W. Va.—Powell v. Parkersburg, 28 
W. Va. 698; Probasco vy. Moundsville, 
11 W. Va. 501. 

Wis.—Washburn v. Oshkosh, 60 
Wis. 453, 19 NW 364, 

Ont.—People’s Milling Co. v. Mea- 
ford, 10 Ont. 405. 

[a] Dlegal exemption.—A _ city 
council may revoke an ordinance by 
which it has illegally granted an ex- 
emption. People’s Milling Co. v. Mea- 
ford, 10 Ont. 405. 

BS. =Peo. v. Mealy, 88 Misc. 649, 
663, 152 NYS 435 [aff 179 App. Div. 
951 mem, 165 NYS 1106 mem (aff 
224 N. Y. 187, 120 NE 155)]. 

‘Tt [the state] merely repealed the 
act granting the exemption and if, as 
I think, it was not a party to the 
contract between the city and the 
railway companies and its act in 
granting the exemption was simply a 
gratuitous or voluntary one made at 
the request of the parties, there is 
no constitutional prohibition of its 
right to repeal the act.” Peo. v. 
Mealy, supra. 

55. See infra § 4335, 

56. Middlesborough v. New South 
Brewing, etc., Co. 56 SW 427, 21 
KyL 1782; Merchants’ Ins. Co. v. 
Newark, 54 N. J. L. 1388, 238 A 305 
[rev on other grounds 55 N. J. L. 
145, 26 A 187]; Erie v. Griswold, 184 
Pa, 435, 39 A 281. 

57. State v. Hemenway, 272 Mo. 
187, 198 SW 825. 

58. Peo. v. Yonkers, 229 N. Y. 1, 
127 NE 593. 

59. Cross references: 

Repeal of remission of taxes based 
on contract see supra § 4334, 
Set-off of value of service against 

claim for tax see infra § 4472. 
Taxation of property of water, gas, 


and electric light companies in gen- 

eral see infra § 4364. 

60. U. S.—Parkersburg v. Balti- 
more, etc., R. Co., 296 Fed. 74 [app 
allowed 297 Fed. 1019 mem, and rev 
on other grounds 268 U. S. 35, 45 
SCt 382, 69 L. ed. 884]; Glucose Sugar 
Refining Co. v. Marshalltown, 153 
Fed. 620; Bartholomew v. Austin, 
85 Fed. 359, 29 CCA 568. 

Ga.—Cartersville Tags etc., Co. v. 
Cartersville, 89 Ga. 683, 16 SE 25. 

Iowa.—Grant v. Davenport, 36 
Iowa 396. 

Ky.—Frankfort v. Capital Gas, etc., 
Co., 29 SW 855, 16 KyL 780. 

La.—Conery v. New Orleans Water 
Works Co.,.41 La.. Ann. 910, 7 S° 8. 

Me.—Belfast v. Belfast Water Co., 
115 Me. 234, 98 A 738, LRA1917B 
908; Maine Water Co. v. Waterville, 
93 Me. 586, 45 A 830, 49 LRA 294; 
Portland vy. Portland Water Co., 67 
Me. 135. 

Mich.—Alpena City Water Co. v. 
Alpena, 130 Mich, 518, 90 NW 323; 
Alpena Electric Light Co. v. Alpena, 
130 Mich. 413, 90 NW 36; Detroit 
Citizens’ St. R. Co. v. Detroit, 125 
Mich. 673, 85 NW 96, 86 NW 809, 84 
AmSR 589; Detroit v. Detroit City 
R. Co., 76 Mich. 421, 43 NW 447. 

N. H.—Canaan v. Enfield Village 
Fire Dist., 74 N. H. 517, 70 A 250. 

N. J.—Montclair Water Co. v. 
Bona SLING die abr cage ete ee 


0d, 

Va.—Phillips v. Portsmouth, 115 
Va. 180, 78 SE 651. 

Wis.—Monroe Water Works Co. v. 
Monroe, 110 Wis. 11, 85 NW 685. 

[a] Reason for rule.—‘‘In such 
case there is no exemption from 
taxes, but an agreement in substance 
that the amount of the taxes should 
be paid from year to year as com- 
pensation for the current service 
rendered.” Parkersburg v. Baltimore, 
ete., R. Co. 296 Fed. 74, 79 [app 
allowed 297 Fed. 1019 mem, and rev 
on other grounds 268 U. S. 35, 45 
SCt 382, 69 L. ed. 834]. 

[b] Increase in rentals.—An 
agreement by a city that rental for 
water supply should be increased by 
the amount of any city tax imposed 
on the water company’s property is 
not an exemption from _ taxation. 
Phillips v. Portsmouth, 115 Va. 180, 
78 SE 651, 

61. Tarver v. Dalton, 134 Ga. 462, 
468, 67 SE 929, 29 LRANS 183, 20 


AnnCas 281. And see cases infra 
note 62. 
‘It is true that municipal au- 


thorities, where they have the power 
to pay for certain privileges, have 
the right to make a binding contract 
whereby they agree to pay for such 
privileges an amount equal to the 
taxes which the owner of such prop- 
erty is liable to. pay, provided that 
the amount of such taxes is a rea- 
sonable and fair compensation for 
the privileges contracted for, and the 
contract does not constitute an eva- 
sion of the laws prohibiting exemp- 
tion from taxation. Such a contract 
does not exempt any property from 
taxation, or prevent the city from 
collecting the taxes assessed against 
the same. Under a contract of this 
character the city can collect from 
the owner of property the taxes as- 
sessed against it, although the city 
might owe the owner of the prop- 
erty an amount equal to the taxes. 
Under such a contract there is no 
agreement to exempt property. from 
taxation, or to refrain from the 
collection of taxes thereon. But 
there is a radical difference between 
a valid contract of the nature re- 
ferred to, and one whereby the au- 
thorities agree to charge the owner 
of property no taxes in considera- 
tion of privileges conferred by the 
owner upon the municipality.” Tar- 
ver v. Dalton, supra. 

62. Columbia Ave. Sav. Fund, etc., 
Co. v. Dawson, 130 Fed. 152 [rev on 
other grounds 197 U. S. 178, 25 SCt 
420, 49 L. ed. 713]; Tarver v. Dalton, 
134 Ga. 462, 468, 469, 67 SE 929, 29 
LRANS 183, 20 AnnCas 281; Point 
Pleasant Water Works Co. v. Point 
Pleasant Beach, 87 N. J. L. 24, 93 A 
94: [aff SSN. 3. ay. 880 oR A 078]? 
Altgelt v. San Antonio, 81 Tex. 436, 
17 SW 75,18 DURA- $88 -" ‘Austin’ y, 
Austin Gas Light, ete., Co., 69 Tex. 
180, 7 SW 200, 

“Tt is as unlawful to sell an ex- 
emption as it is to give it away. 
Municipal authorities can no more be- 
stow on an owner of property sub- 
ject to taxation an exemption there- 
from for a consideration than they 
can bestow it gratuitously. ... The 
fact that the city, under a contract of 
this nature, may have received from 
the tax debtor benefits which in value 
equal or exceed the amount of the 
tax due can not deter the city from 
enforcing the collection of such tax, 
and any contract of this character 
purporting to bind the city so as 
to prevent the collection of its tax 
revenue is unlawful.” Tarver v. 
Dalton, supra. 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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must not impose conditions contrary to public pol- 
icy,°? nor can it be resorted to as a means of evad- 
ing statutory requirements.°* A’remission of taxes 
which is based merely on a contract which, at the 
time of its execution, the city council had no au- 
thority to make, is void,®* and it will not be validated 
by a subsequent authorizing statute which is not 
retroactive in its operation.®* The city is not es- 
topped from asserting the invalidity of the contract 
by the acceptance of benefits thereunder,” but it 
has been held that a city which has classified a tax- 
payer for a long period of years as among those 
entitled to exemptions under an ordinance is es- 
topped thereafter from placing a different construc- 
tion upon its own ordinance and subjecting him to 
the tax,®® and a taxpayer who has accepted the 
benefits of an exemption for a less period than that 
named in the résolution granting it 1s estopped from 
afterward claiming it for a longer time.®® The eéx- 
tent of the remission from taxes depends upon the 
terms of the contract.7° An agreement providing 
for the acceptance of water supplied in leu of 
taxes imposed by the town does not apply to taxes 
imposed by the county,’71 even though collected by 


63. Vrooman v. Toledo, 


MUNICIPAL CORPORATIONS 


5 Oh. A.] Milster v. Spartanburg, 68 S. C. 26, 
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the town.’? Rights to the remission of taxes based 
on contract are assignable according to some au- 
thorities,”? and, according to others, are not.7* An 
exemption in favor of a corporation granted by 
ordinance prior to the constitution prohibiting the 
exemption of property of corporations does not 
inure to the benefit of a consolidated corporation, 
of which the exempted corporation was one of the 
constituent companies, organized after the adoption 
of such constitution.”® 

[§ 4336] (9) Pleading and Proof. A property 
owner claiming an exemption must plead’® and 
prove’’ his exemption. It is never presumed that 
the right to tax is abandoned or surrendered by the 
municipality unless it clearly appears that such was 
the intention;"® and a contract of exemption’? will 
be inferred from facts which do not lead irresistibly 
and necessarily to the existence of the contract ;%° 
but, on the other hand, when the making of a contract 
remitting taxes is established, the presumption is 
in favor of its validity.6!_ A memorandum, indorsed 
on the assessment roll of a municipal corporation, 
to the effect that the property of a corporation, not 
included in any constitutional or statutory exemp- 


became the law of its corporate being, 


230, 26 Oh. Cir. Ct. N. S..135. 

[a] Dedication of land for streets. 
—In so far as a deed of land to a 
city undertakes to exempt the ad- 
joining property from assessments 
for the future maintenance of the 
street, its conditions are void as 
against public policy, but in so far 
as it provides against assessments 
for the original construction of the 
street it is not invalid. Vrooman v. 
Toledo, 56 Oh. A. 230, 26 Oh. Cir, Ct. 
N. S., 135. 

64. Scott v. Tilsonburg, 13 Ont. 
A 


vote of people.—A town, desiring to 
have a spur track built by a rail- 
road, but unwilling to submit the 
offer of the railroad company calling 
upon the town for payment of part 
of the expense to the vote of the 
people for authority to make the 
expenditure, as required by statute, 
cannot legally enter into a contract 
with a local manufacturer whereby 
the latter agrees to furnish the neces- 
sary funds in consideration of an ex- 
emption from town taxes for a term 
of years. Scott v. Tilsonburg, 13 
Ont. A. 233, 237 (“The fair way to 
view this argumént of defendants is 
to read the by-law with a preamble 
setting out the actual facts—the de- 
sire to procure the branch line; their 
willingness, for such purpose, to pay 
a named sum therefor; their unwill- 
ingness to submit a by-law therefor 
to the ratepayers, and Mr, Tilson’s 
agreement ‘to stand in the place of 
the town,’ and pay the _ required 
amount, the town, on its part, agree- 
ing to exempt certain property of 
his from taxation for ten years. If 
such a by-law could stand, I am free 
to admit that I have hopelessly mis- 
understood the whole scope and 
bearing of our municipal system, and 
the extent of the revising power of 
the Superior Courts created by the 
Legislature. I think we must al- 
ways, in examining a by-law, See that 
it is passed for the purpose allowed 
py the statute, and that such pur- 
pose is not resorted to as a pretext to 
cover an evasion of a clear statutable 
duty—that it is, in short, a by-law 
for exemption, and not a mere pre- 
text to cover the wrong committed 
by the council in applying the assets 
or monies of the corporation in a 
manner forbidden without the con- 
sent of the ratepayers’’). 

65. MecTwiggan v. Hunter, 19 R. I. 
265, 33 A 5, 29 LRA 526. 

66. McTwiggan v. Hunter, supra. 

67. McTwiggan v. Hunter,. supra; 


. 233. 
[a] Evasion of statute requiring 


46 SE 539. 
State v. Addison, 2 S. C. 499. 
[a] Reason for rule.—‘‘In good 
faith, and trusting to the exemption 
with which they supposed themselves 
favored, relying on the said ordi- 
nance, they might have purchased 
real estate to a large amount, and ap- 
propriated the proceeds in aid of the 
design of their formation, and after 
this long acquiescence on the part. of 
the Council, they are now met with 
the objection that they were never 
included in the terms of it. It is too 
late to make such an objection avail- 


ree State v. Addison, 2 S. C, 499, 
69. Liondale Bleach, etc., Works v. 


McGrath, 68 N. J. L. 215, 52 A 714 
[aff 68 N. J. L. 731 mem, 54 A 1124 
mem]. 

70. Atlanta St. R. Co. v. Atlanta, 
66 Ga. 104; Ottawa v. Canadian Nat. 
R. Co., [1925] Can. 8. C. 494, [1925] 
3 DomLR 762; Canadian Pac. R. Co. 
v. Cornwallis, 7 Man, 1. 

[a] Contract with street railroad 
company.—A contract between a city 
and a street railroad company, that 
“the road, rolling and live stock of 
said company’ should be exempt 
from taxation, did not exempt sta- 
bles, shops, and houses for storage of 
lumber; and this, although the presi- 
dent testified that he understood 
“road” to include such appurtenances 
or conveniences. Atlanta St. R. Co. 
v. Atlanta, 66 Ga. 104. 

Construction in light of charter 
prohibition of exemption from gen- 
eral taxes see supra § 4330. 

71. St. Croix Electric Light, etc., 
Co. v. Milltown, 31 N. B. 452. 

72. St. Croix Electric Light, etc., 
Co. v. Milltown, supra. 

73. Detroit Citizens’ St. R. Co. v. 
Detroit, 125 Mich. 6738, 85 NW 96, 86 
NW 809, 84 AmSR 589. 

74, Parkersburg v. Baltimore, etc., 
R. Co., 296 Fed. 74 [app allowed 297 
Fed. 1019 mem, and rev on other 
grounds 268 U. S. 35, 45 SCt 382, 69 
L. ed. 834]. 


75. Yazoo, etc., R. Co. v. Vicks- 
burg, 209 U. S. 858, 28 SCt 510, 52 
L. ed, 833 


not imposed upon the complainant; it 
had the ‘privilege of standing upon 
such rights as it had by contract or 
otherwise under: the former legisla- 
tion in force before the adoption of 
the new constitution. When it saw 
fit to enter into the consolidation and 
form a new corporation in 1892 the 
constitution then in force in the State 


‘were a part of the land. 


and the requirement that corporate 
property should not be exempt from 
taxation then became binding upon it, 
as upon all other corporations formed 
under the new organic law.” Yazoo, 
ete., R. Co. v. Vicksburg, 209 U. 
pe age 365, 28 SCt 510, 52 L. ed. 


76. Donaldsonville v. Ascension 
A ee Police Jury, 113 La. 16, 36 S 


77. Wells v. Savannah, 181 U. S. 
531, 21 SCt 697, 45 L. ed. 986 [aff 107 
Ga, 1, 32 SE 669]; Hummelstown v. 
Brunner, 2 Dauph. Co. (Pa.) 376. 

78 Stein v: Mobile, 17 Ala. 234; 
Wells v. Savannah, 107 Ga. 1, 32 SE 
669 [aff 181 U. S. 531, 21 SCt 697, 45 
L. ed. 986]; Athens City Waterworks 
Co. v. Athens, 74 Ga. 413; Plaisted v. 
Lincoln, 62 Me. 91. 


Presumption against repeal of 
rerehe conferring power see supra 
79. See supra § 4335. 


80. Wells v. Savannah, 181 U. S. 
531, 21 SCt 697, 45 L. ed. 986 [aff 107 
Ga. 1, 32 SE 669]. 

[a] For example (1) a contract of 
exemption will not be inferred from 
the fact that the municipality pos- 
sessed no power of taxation when it 
leased its property to one who agreed 
to pay all the public taxes which 
should become due on the land. J. W. 
Perry Co. vy. Norfolk, 220 U. S. 472, 
480, 31 SCt 465, 55 L. ed. 548 [aff 108 
Va. 28, 61 SE 867, 128 AmSR 940: 
J. W. Perry Co. v. White, 108 Va. 35, 
61 SE 870] (“while it is true that 
when the lease was made the borough 
had no authority to tax, both parties 
were charged with notice that such 
power might, and probably would, be 
conferred when increase of popula- 
tion made it necessary. Even if the 
borough could have made a valid 
contract of exemption in 1792, there 
is nothing to show that it did so. On 
the contrary, the provision that the 
lessee was to ‘pay public taxes’ was 
sufficiently comprehensive to embrace 
municipal taxes whenever they could 
thereafter be lawfully assessed on 
land or the improvements which 
Where one 
relies upon an exemption from taxa- 
tion, both the power to exempt and 
the contract of exemption must be 
clear. Any doubt or ambiguity must 
be resolved in favor of the public’’). 
(2) Taxation of lands leased by 
government generally see infra § 


4339. 
81. Belfast v. Belfast Water Co., 
115 Me. 234, 98 A 788, LRA1917B 


908. 
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tion, 1s exempt from taxation, is incompetent to 
prove that it is in fact exempt,®? and cannot oper- 
ate as notice of such fact to purchasers of munici- 


pal bonds.®* 


[§ 4337] e. Particular Persons and Property—(1) 
Public Property*+—(a) In General. 
municipality cannot tax property belonging to it- 
self,®> a county,®® the state,®” agencies of the state,®§ 
However, in the absence of 
a constitutional prohibition, the legislature may ex- 
pressly authorize municipal taxation of state and 
county property,°° even though the general legisla- 
tive policy in the state is against the taxing of 
public lands for local improvements,®! and even 
though the enactment of the authorizing statute 
involves the repeal, by implication, of an earlier 


or the United States.®® 


statute exempting such property.%” 


pality may tax property in which it has no present 
interest but only one to become vested in the fu- 
ture;°* the privately owned portion of property in 


82. Darlington v. Atlantic Trust 
Co., 68 Fed. 849, 16 CCA 28. 

83. Darlington y. Atlantic Trust 
Co., supra. 

84. Taxation of public property 
generally see Taxation [37 Cyc 865]. 

85. Low v. Lewis, 46 Cal. 549; New 
Orleans v. McDonogh, 12 -La. Ann. 
240. 

[a] Property willed to the city of 
New Orleans, and in the hands of 
trustees acting for it in setting apart 
the revenues in favor of beneficiaries 
who were for a time to share therein, 
cannot be taxed by, the city, and the 
tax collected by an action against the 
trustees, who represent no one but 
the city, whose mandataries they are. 
New Orleans v. McDonogh, 12 La. 


Ann, 240. 

86. Piper v. Singer, 4 Serge. & R. 
(Pa.) 354. 

[a] Reason for rule.—“If we con- 


sider the reasonableness of the thing, 
and the probable intent of the legis- 
lature, there is great cause for ex- 
empting the public property of the 
county from borough taxes. Before 


the erection of the borough, two main, 


roads through the town of Greens- 
burg, were probably sufficient for the 
accommodation of the county; and 
these were kept in repair at the ex- 
pense of the county. But the in- 
habitants of the borough require a 
number of streets and alleys, for 
their own particular accommodation, 
in which the inhabitants of the coun- 
ty in general have no concern, and 
therefore ought not to be taxed for 
keeping them in repair.’’ Piper v. 
Singer, 4 Serge. & R. (Pa.) 354, 355. 

87. In re Melrose Ave., 234 N. Y. 
48, 136 NE 235; Peo. v. New York, 
120 Misc. 247, 198 NYS 860 [aff 207 
App. Div. 822 mem, 201 NYS 931 


mem]. f 

[a] Escheated land.—A city can- 
not claim deductions from an award 
in condemnation proceedings on ac- 
count of taxes imposed onthe con- 
demned land which upon failure of 


heirs had escheated to the state. In 


re Melrose Ave., 234 N. Y. 48, 136 
NE 235. 
{[b] ands acquired by the state 


by eminent domain (1) cannot be 
taxed by the city. Peo. v: New York, 
120 Misc. 247, 198 NYS 860 [aff 207 
App. Div. 822 mem, 201 NYS 931 
mem]. (2) A city tax imposed on 
land before it is acquired by the 
state, but which did not become due 
until after the state took title, is 
void. Peo. v. New York, supra. 

ss. Augusta v. Augusta- Water 
Dist., 101 Me. 148, 63 A 663; Dallas 
vy. Texas Employers’ Ins. Assoc., 
(Tex. Civ. A.) 245 SW 946. : 

[a] Surplus funds in hands of 
state agency.—The surplus funds in 
the hands of the Employers’ Insur- 


‘sewer tax.—An _ earlier 
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tion.®® 


Generally, a 


is valid. 


Also, a munici- 


ance Association, a state agency cre- 
ated by statute to carry out the pro- 
visions of the Employers’, Liability 
Act, are not subject to municipal tax- 


ation. Dallas v, Texas Employers’ 
ere Assoc., (Tex. Civ. A.) 245 SW 
[b] Water district.—The Augusta 


water district is a public municipal 
corporation, and, by virtue of the 
statute, its property appropriated to 
public uses is exempt from municipal 
taxation. Augusta v. Augusta Water 
Dist., 101 Me. 148, 638 A 663. 

89. Mint Realty Co. v. Philadel- 
phia, 30 Pa. Co, 276. 

90. State v. Recorder of Mort- 
gages, 45 La, Ann. 566, 12 S 880; 
Johnson y. Turon, 3 La, A. (Orleans) 
446; Peo. v. Yonkers, 229 N. Y. 1, 127 
NE 593. See Veith v. New Orleans, 
3 La. A. (Orleans) 261 (denying a 
petition by a purchaser from the 
state of state land for the cancella- 
tion of certain city taxes on the land 
while it was held by the state). 

91. Peo. v.. Yonkers, 229 N. Y. 1, 9, 
127 NE 5938. 

“It is suggested that there exists a 
legislative policy not to include with- 
in the purview of statutes providing 
for local improvements land devoted 
to public use, except by express pro- 
vision, and not by general language. 
That the legislature has power to tax 
such lands for local improvements 
is not open to question. This court 
has held that the legislature has 
power to authorize even lands of the 
State to be~“assessed for such im- 
provements. (Hassan v. Rochester, 
67 N. Y. 528). Whatever may be the 
legislative policy with reference to 
taxing property devoted to a public 
use for local improvements, such pol- 
icy must necessarily disappear when 
a valid statute has. been enacted, 
which clearly indicates that the prop- 
erty specified is made liable to taxa- 
tion and assessment. Here, that fact 
does appear if effect is to be given 


to the language used.” Peo. v. 
Yonkers, supra. 
92. Peo. v. Yonkers, supra. 


subject to 
Statute ex- 
empting the lands of the Bronx Park- 
way from taxation is impliedly re- 
pealed by a later act providing for 
the construction and maintenance of 
the Bronx valley sanitary sewer and 
stipulating that no lands in the dis- 
trict shall be exempt except such as 
may belong to the United States or 
are used. as a cemetery. . Peo. v. 
Yonkers, 229 N. Y. 1, 127 NE 593. 

93. Mobile v.. Stein, 54 Ala, 28; 
Fall vy. Marysville, 19 Cal. 391. 

94. Macleod Impr. Co, v. Macleod, 
5 Terr. L. 190. 

95. Louisville v. McAteer, 81 SW 
698, 26 KyL 425, 1 LRANS 766. 


[a] Bronx Parkway 


[$§ 4336-4339 


which the government also has an interest ;°* or the 
property of a corporation, even though the munici- 
pality owns all the shares of stock of the corpora- 


[§ 4838] (b) Lands Sold to or by Government. 
Lands sold to the government for delinquent taxes 
cannot be taxed by the city while the title thereto 
is in the government,®*® but if the government does 
not perfect its title after the sale,®’ or if title has 
passed from the government to a purchaser,®® and 
there is no contractual obligation of the grantor 
to exempt the land,®® a municipal tax levied thereon 
Lands under contract of sale by the 
United States to a purchaser are not subject to 
municipal taxation as long as title thereto remains 
in the United States.t . 

[§ 4339] (c) Lands Leased by Government. 
city may tax a lessee of government land with re- 
spect to his interest therein,? in the absence of a 
stipulation in the lease exempting his interest from 


A 


[a] Property of water companies. 
—The property of a water company, 
the business of which was supplying 
water to the citizens of Louisville 
and vicinity, and all the stock of 
which was owned by the city of 
Louisville, was subject to taxation. 
Louisville v. McAteer, 81 SW 698, 26 
KyL 425, 1 LRANS 766. 

96. Budd v. Franco, 194 App. Div. 
803, 185 NYS 797. 

97. Kentucky Lands Inv. Co, v. 
Fitch, 144 Ky. 273, 1837 SW 1040, Ann 
Cas1913A 672. 

[a] Rule applied.—Where, after a 
sale to the state’of real estate for 
delinguent taxes, the state fails to 
exercise its right to perfect its title, 
but permits the title to the property 
to remain in the original owner and 
continues. to tax it as his property, 
city taxes, levied during the time the 
state levied taxes, are valid, and the 
owner may redeem by paying the 
state and city taxes with charges, in- 
terest, and costs. Kentucky Lands 
Inv.) CoO Ve. eaten, 144 Ky Weg ear 
Sw 1040, AnnCasi913A 672. 

98. Wells v. Savannah, 181 U.S. 
531, 21 SCt 697, 45 L. ed. 986 [aff 107 
Ga. 1, 32 SE 669]; Wells v. Savannah, 
87 Ga. 397, 13 SH 442. 

99. Wells v. Savannah, 181 U. S. 
531, 21 SCt 697, 45 L. ed. 986 [aff 
107 Ga. 1, 32 SE 669]. 

[a] Statements made by municipal 
Officers on the sale of lands by a mu- 
nicipality that they would not be tax- 
able and similar statements contained 
in the reports of committees do not 
constitute a contract of exemption. 
Wells v. Savannah, 181 U. 8. 531, 21 
SCt_697, 45 L. ed. 986 [aff 107 Ga, 1, 
32 SE 669]. 

1. Mint Realty Co. vy. Philadelphia, 
30 Pa. Co. 276. S 

[a] The condition imposed by 
congress on the admission of Louisi- 
ana into the Union that the people of 
that state disclaim title to waste and 
unappropriated land, and that each 
and every “tract of land’ sold by 
congress should be exempt from any 
state or local taxation for the term 
of five years, included town lots sold 
by the United States, although they 
were not strictly “tracts of land’ 
within the ordinary meaning of the 
tar New Orleans v. Picquet, 2 La. 

Entries and sales of public lands as 
affecting taxation generally see Tax- 
ation [387 Cyc 867]. 

2. Stein v. Mobile, 24 Ala. 591, 17 
Ala. 234; Los Angeles v. Los Angeles 
City Waterworks Co., 49 Cal. 638; 
Henry Grady Hotel Co. v. Atlanta, 
162 Ga. 818, 135 SE 68; Vermillion 
Hills v.. Smith, 6 Sask. L. 54 [app 
dism 6 Sask. L. 366, 183 DomLR 182, 
24 WestLR 903, 4 WestWkly 1219}. 

[a] Understanding of parties.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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taxation.* It has been held that a city may tax 
even the land itself to which it holds title where 
the lease contains a clause for perpetual renewal 
and a covenant by the lessee to pay all the public 
taxes,* or where the statute exempting government 
land uses terms which are construed to allow a tax 
against the lessee of such lands if they are oceupied 
for private purposes. In construing a statute 
specifically providing for the taxing of government 
land against the tenant thereof, but excepting a 
tenant occupying the same in an official capacity 
under the government,® a distinction has been made 
between public servants occupying government prop- 
erty by compulsion and public servants occupying 
by permission,’ the former being exempt,® and the 
latter not.® 

Improvements made by the lessee on the land un- 
der an agreement that they shall be the property 
of the lessor are not taxable.?° 

[§ 4340] (2) Bridges and Approaches Thereto.24 
Unless the constitution or a statute otherwise pro- 
vides, a bridge within the corporate limits is sub- 
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no material benefit from the municipal government,'# 
and although it is devoted to a public use,© pro- 
vided it-is owned by private interests!® and not 
acquired by eminent domain.’ A bridge outside 
the corporate limits cannot be taxed.18 Where a 
statute confers on-a city power to tax the real 
estate of corporations, except such as is indispen- 
sable to the exercise of the corporate rights of pub- 
lie or quasi-public corporations, it has been held 
that land used as an approach to a bridge is not 
taxable.1® Where, however, the statute exempts the 
right of way of a street railway company, it is held 
that the term ‘‘right of way’’ refers only to such 
rights of way as the company has in the public 
streets,?° and that a bridge is not to be included in 
the exemption.?! 

[§ 4341] (3) Agricultural and Unplatted Lands”? 
—(a) ‘‘Value’’ Rule. In the majority of jurisdic- 
tions, agricultural and unplatted lands within the 
corporate limits of a municipality are taxable ac- 
cording to their value, the same as other lands, ° 
although they receive little or no benefit from such 


ject to municipal taxation,!* although it derives 


“The Mansion Lease Commission, by 
the act of the General Assembly, was 
given carte blanche to fix the terms 
of the lease as they thought for the 
best interest of the State. In dealing 
with the lessee they agreed: upon 
terms which clearly show that it was 
the understanding of both parties to 
the lease contract that the lessee was 
to pay all taxes lawfully assessed. 
Certainly it could not be argued that 
the lessee understood that it was ex- 
empt from all taxes. Upon the con- 
trary, it is obvious that it was in the 
minds of both that the State expected 
the lessee to pay some taxes. Taxa- 
tion is the rule, and exemption from 
taxation is the exception. It is true 
that in the leasing act the legislature 
made no mention of the subject of 
taxes. They could have expressly ex- 
empted the lessee from all taxes. 
They did not do so. They could have 
prescribed a limitation upon the com- 
mission on the subject. They did not 
do so. The commission therefore was 
acting as the agent of the State with 
plenary powers, 
plain that the lessee was to pay such 
taxes aS were lawfully assessed. Of 
course they in no event could have 
been expected to pay taxes not law- 
fully assessed. The agreement indi- 
cated that taxes were to be paid upon 
the lot and the improvements. If the 
City of Atlanta had undertaken to 
levy a tax upon the land itself, a dif- 
ferent question would have been pre- 
sented. What they did undertake to 
do was to levy a tax upon the lease- 
hold interest.” Henry Grady Hotel 
Co, v. Atlanta, 162 Ga. 818, 821, 135 
SE 68. 

3. Stein v. Mobile, 24 Ala. 591, 17 
Ala, 234; Los Angeles v. Los Angeles 
City Waterworks Co., 49 Cal. 638. 

[a] Stipulation evidencing con- 
trary intent.—A stipulation that the 
lessee shall pay all the expense of 
maintenance has been held to evi- 
dence an intent not to exempt. Los 
Angeles v. Los Angeles City Water- 
works Co., 49 Cal. 638. 

4 Norfolk v. J. W. Perry Co., 108 
Va. 28, 61 SE 867, 128 AmSR ‘940, 35 
LRANS 167 [aff 220 U. S. 472, 31 SCt 
465, 55 L. ed. 548]. 

[a] Reason for rule.—‘“In all es- 
sential respects, so far as _ liability 
for taxes is concerned, appellees are 
in the position, with respect to this 
property that the ordinary fee sim- 
ple owner would be. It is true that, 
as a general rule, in the absence of a 
covenant the landlord under an ordi- 
nary lease is responsible for taxes on 
the property leased by him; but this 
general rule can have no application 
to the case of a perpetual leaseholder, 
where the tenant is in effect the vir- 


and they made it]: 


taxation.?% 


tual owner of the property and en- 
titled to its use forever. In such a 
case, certainly for the purposes of 
taxation, the mere legal title remain- 
ing in the landlord will be disre- 
garded and the burden of taxation 
placed where it belongs, upon the 
lessee to whom the value and the 
benefit belongs.’”’ Norfolk v. J. W. 
Perry Co., 108 Va. 28, 30, 61 SE 867, 
128 AmSR 940, 35 LRANS 167 [aff 
eae S. 472, 31 SCt 465, 55 L. ed. 
5. Scragg v. London, 26 U. C. Q. B. 
263 [app dism 28 U. C. Q. B. 457]. 
[a] Purpose of occupation. — A 


statute, exempting from taxation ‘the ], 


property belonging to any county, 
city, town, township or village, 
whether occupied for the purpose 
thereof, or unoccupied,” is construed 
to permit a municipal tax against the 
lessee of city lands when occupied by 
him for other than municipal pur- 
poses. Scragg v. London, 26 U. C. Q. 
estat 265 [app dism 28 U. C. Q. B. 

6. See statutory provisions. 

7. In-re Cochrane, 56 Ont. L. 477, 
[1925] 2 DomLR 550. 

8. In re Cochrane, supra, 

9. In re Cochrane, supra. 

[a] A station agent employed by 
a railroad which is owned by the 
government, who is permitted by the 
railroad to occupy a house rent free 


on railroad property, is subject to]! 


municipal taxation. In re Cochrane, 
56 Ont. L. 477, [1925] 2 DomLR 550. 

10. Oakland v. Albers Bros. Mill- 
ing Co., 43 Cal. A. 191, 184 P 868. 

11. General taxation of bridges see 
Taxation [87 Cyc 1778]. 

12. 
tory provisions, 

13. U. S.—Henderson Bridge Co. v. 
Henderson, 173 U. S. 592, 19 SCt 553, 
43 L. ed. 828. 

Ill.—St. Louis Bridge Co. v. East 
St. Louis, 121 Til, 238, 21 NE 723. 

Mass.—Connecticut Valley St. R. 
Co. v. Northampton, 213 Mass, 54, 99 
NE 516. 

S. C.—State v. Columbia, 27 S. C. 
137, 8 SE 55. 

Can.—Belair v. St. Rose, 63 Can. 
S. C. 526, 67 DomLR 24. 

[a] In Kentucky (1) it was for- 
merly held that a bridge within the 
corporate limits could not be taxed, 
since it was not within the range of 
municipal benefits. Louisville Bridge 
Co. v. Louisville, 81 Ky. 189, 5 KyL 
16. (2) But under the present con- 
stitution such a bridge is taxable. 
Louisville Bridge Co. v. Louisville, 
65 SW 814, 28 KyL 1655, 58 Sw 598, 
22 KyL 708; Henderson Bridge Co. v. 
Henderson, 36 SW 561, 18 KyL 417; 


Henderson Bridge Co. v. Henderson, 


See constitutional and statu- }: 


This rule obtains wherever statutes ex- 


90 Ky. 498, 14 SW 493, 12 Kyl 414; 
Henderson Bridge Co. v. Henderson, 
14 SW 85 [writ of error dism 141 
U. S. 679, 12 SCt 114, 35 L. ed, 900]; 
Henderson Bridge Co. v. Henderson, 
36 SW 561, 18 KyL 417; Henderson 
Bridge Co. v. Henderson, 90 Ky. 498, 
14 SW 493, 12 KyL 414; Henderson 
Bridge Co. v. Henderson, 14 SW 85; 
Covington v. Covington, etc., Co., 7 
KyL 684, 13 Ky, Op. 977. 

14 St. Louis Bridge Co. v. East 
(St. Louis, 121 Ill. 238, 12 NE 723; 
Louisville Bridge Co. v. Louisville, 65 
SW 814, 23 KyL 1655, 58 SW 598, 22 
KyL 703. 

15. Connecticut Valley St. R. Co. 
Be Northampton, 213 Mass, 54, 99 NE 

6. - 

16. Connecticut Valley St. R. Co. 
v. Northampton, supra. 

17. Connecticut Valley St. R. Co. 
v. Northampton, supra. 

18. Sioux City Bridge Co. v. Da- 
kota County, 61 Nebr. 75, 84 NW 607. 

19. Monongahela Bridge Co. Vv. 
Pittsburgh, 12 Pa. Co. 87. 

20. Connecticut Valley St. R. Co. 
Ba: Hen EeaRAptoe, 213 Mass, 54, 99 NE 
516. 


21. Connecticut Valley St. R. Co. 
v. Northampton, supra. 
| 22, Necessity of equal and uni- 
form rate upon city lots and agri- 
tak Mle land see Taxation [37 Cyc 
1750]. 
23. U. S.—Kelly v. Pittsburgh, 104 
'U. S. 78, 26 L. ed. 659; Gold Hill v. 
‘Caledonia Silver Min. Co., 10 F. Cas. 
'No. 5,512, 5 Sawy. 575; Kountze v. 
Omaha, 14 F, Cas. No. 7,928, 5 Dill. 
443; Oliver v. Omaha, 18 F. Cas. No. 
10,499, 3 Dill, 368. 
Cal.—Dixon v. Mayes, 72 Cal. 166, 


\@alis (bt 
t nee v. Walker, 54 Fla. 168, 


Ga.—Linton v. Athens, 53 Ga, 588. 

Ill.— Cary v. Pekin, 88 Ill. 154, 30 
‘AmR 548. 

Ind.—Cicero v. Sanders, 62 Ind. 
‘208; Logansport yv. Seybold, 59 Ind. 
225; Conklin v. Cambridge City, 58 
Ind. 130. j 
| Kan.—Hurla_ vy. Kansas City, 46 
‘Kan. .738, 27 P 148; Mendenhall v. 
Burton, 42 Kan. 570, 22 P 558; Seward 
v. Rheiner, 2 Kan. A. 95, 43 P 428. 

La.—Stoner v. Flournoy, 28 La. 
Ann. 850; New Orleans v. Cazelar, 27 
La. Ann. 156; New Orleans v. Michoud, 
10 La, Ann. 768; Municipality No. 3 
v. Michoud, 6 La. Ann, 605. 


Md.—Groff v. Frederick City, 44 
Md. 67. 
Mich.—Mitchell v. Negaunee, £13 


Mich. 359, 71 NW 646, 67 AmSR 468, 
‘38 LRA 157; Smith y. Saginaw, 81. 
Mich. 128, 45 NW 964. 
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empting such property** have been repealed.?® 
[§ 4342] (b) ‘‘Benefit’’? Rule. In a few jurisdic- 
tions, agricultural and unplatted land within the 
boundaries of a municipality cannot be taxed by 
the municipality where it receives no benefit from 
Conversely, in these 
jurisdictions,27 as well as in other jurisdictions 
where the rule formerly prevailed,?* land is taxable, 
although used for agricultural purposes, if it falls 
within the range of municipal benefits.*° 
accrues to the owner, within the meaning of the 
rule, where his property is so near the settled and 
improved parts of the town that the corporate au- 
thorities cannot.open and improve its streets and 
extend to the residents its usual police regulations 
and advantages without incidentally benefiting such 


the municipal expenditures.”°® 


Miss.—Martin vy. Dix, 52 Miss. 538, 
24 AmR 661, 

Mo.—State v. Birch, 186 Mo. 205, 
85 SW 361; Birch v. Plattsburg, 180 
Mo. 413, 79 SW 475; State v. Mc- 
Reynolds, 61 Mo. 203; Giboney  v. 
Cape Girardeau, 58 Mo. 141; Walden 
v. Dudley, 49 Mo. 419; Lee v. Thomas, 
49 Mo. 112; St. Louis v. Allen, 13 Mo. 
400; St. Louis v. Russell, 9 Mo. 507. 

Nebr.—Lancaster County v. Rush, 
35 Nebr. 119, 52 NW 837; Turner v. 
Althaus, 6 Nebr. 54 [overr Bradshaw 
v. Omaha, 1 Nebr. 16]. 

N. J.—State v. Brown, 53 N. J. L. 
162,20 A’ 772. 

N. Y.—Peo. v. Weaver, 41 Hun 133, 
3 NYSt 799. 

Oh.—Barker vy, State, 18 Oh, 514. 

Pa.—Hewitt’s App., 88 Pa. 55; 
Kelly v.—Pittsburgh, 85 Pa. 170, 27 
AmR 633; Hummelstown Borough v. 
Brunner, 17 Pa. Co. 140. 7 

Tex.—Madry v. Cox, 73 Tex. 538, 11 
SW 541; Norris v. Waco, 57 Tex. 635. 

Vt.—Atherton vy, Essex Junction, 83 
Vt. 218, 74 A 1118, 27 LRANS 695, 
AnnCas1912A 339. 

- Wash.—Frace v. Tacoma, 16 Wash. 
69, 47 P 219; Ferguson v. Snohomish, 
8 Wash. 668, 36 P 969, 24 LRA 795. 

W. Va.—Davis v. Point Pleasant, 32 
W. Va. 289, 9 SE 228; Powell v. Park- 
ersburg, 28 W. Va. 698, 

Wis.—Washburn v. Oshkosh, 60 
Wis. 453, 19 NW 364; Weeks v. Mil- 
waukee, 10 Wis. 242. 

[a] In Kentucky (1) it was for- 
merly. held that land used exclusively 
for agriculture could not be taxed 
by the municipality where it received 
no benefit from such taxes. Pine- 
ville v. Creech, 26 SW 1101, 16 KyL 
172; Hifert v. Central Covington, 91 
Ky. 194, 8° SW’ 180; 12° Kyl 943; 
Covington v. Arthur, 14 SW 121, 12 
KyL 163; Torbett v. Louisville, 4 SW 
345, 9 KyL 202; Parkland v. Gaines, 
88 Ky. 562, 11 SW 649, 11 KyL 64; 
Courtney v. Louisville, 12 Bush 419; 
Henderson v. Lambert, 8 Bush 607; 
Swift v. Newport, 7 Bush 37; Arbe- 
gust v. Louisville, 2 Bush 271; Maltus 
v. Shields, 2 Metc. 553; Sharp v. Dun- 
avan, 17 B. Mon. 228; Covington v. 
Southgate, 15 B. Mon. 491; Cheaney 
v. Hooser, 9 B. Mon. 330; Barrett v. 
Godshaw, 5 KyL 864, 12 Ky. Op. 558; 
Bowling Green v. Grider, 10 Ky. Op. 
57; Wilson v. Helm, 4 Ky. Op. 64, 
(2) But under the present constitu- 
tion the rule is different, and farm 
lands lying within the municipal 
limits are now taxable without re- 
gard to benefits received. Moore v. 
Harrodsburg, 105 SW 925, 32 KyL 
395; Bell County Coke, ete., Co. v. 
Pineville, 64 SW. 525, 23 KyL 933; 
Specht v. Louisville, 58 SW 607, 22 
KyL 699; Ryan v. Central City, 54 
Sw 2, 21 KyL 1070; Shuck v. Leb- 
anon, 107 Ky. 252, 53 SW 655, 21 KyL 
969; Hughes v. Carl, 106 Ky. 533, 50 
SW 852, 21 KyL 6; Moore vy. Harrods- 
burg, 105 SW 925, 32 KyL 395; La- 
tonia v. Hopkins, 104 Ky. 419, 4% SW 
248, 20 KyL 620; Richmond v. Gib- 
son, 46 SW 702, 20 KyL 358; Nicholas- 
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ville v. Rarick, 102 Ky. 352, 43 SW 
450, 19 KyL 1415; Frankfort v. Scott, 
101 Ky. 615, 42 SW 104, 19 KyL 1068, 
Briggs v. Russellville, 99 Ky. 515, 36 
Sw 558, 18 KyL 389, 34 LRA 193. 

24. See infra §§ 4342, 4343. 

25. Hayward v. Peo., 145 Ill. 55, 
33 NE 885; Thomas v. Butler, 139 
Ind. 245, 38 NE 808; Zanesville v. 
Richards, 5 Oh. St. 589; Serrill v. 
Philadelphia, 38 Pa. 355; Powell v. 
Parkersburg, 28 W. Va. 698. 

26. Taylor v. Waverly, 94 Iowa 
661, 63 NW 347; Tubbesing v. Bur- 
lington, 68 Iowa 691, 24 NW 514, 28 
NW 19; Evans v. Council Bluffs, 65 
Iowa 238, 21 NW 584; Brooks vy. Polk 
County, 52 Iowa 460, 3 NW 494; Du- 
rant v. Kauffman, 34 Iowa 194; Dei- 
man y. Ft. Madison, 30 Iowa 542; 
Deeds v. Sanborn, 26 Iowa 419; Deeds 
v. Sanborn, 22 Iowa 214; Hershey v. 
Muscatine, 22 Iowa 184; O’Hare v. 
Dubuque, 22 Iowa 144; Davis v. Du- 
buque, 20 Towa 458; Buell v. Ball, 
20 Iowa 282; Fulton v. Davenport, 17 
Iowa 404; Langworthy v. Dubuque, 
13 Iowa 86; Butler v. Muscatine, 11 
Iowa 433; Morford vy. Unger, 8 lowa 
82; Kaysville City v. Ellison, 18 Utah 
163, 55 P 386, 72 AmSR 772, 43 LRA 
81; Ellison v. Linford, 7 Utah 166, 25 
P 744; Peo. v. Daniels, 6 Utah 288, 22 
P 159, 5 LRA 444, 

Right of owner of annexed land to 
exemption see supra § 4324, 

27. See supra note 26. 

28. Former rule in Kentucky see 
supra § 4341 note 23 [a]. 

29. Allen v. Davenport, 107 Iowa 
90, 77 NW 5382; Farwell v. Deas 
Moines Brick Mfg. Co., 97 Iowa 286, 
66 NW 176, 35 LRA 63; Ford v. North 
Des Moines, 80 Iowa 626, 45 NW 
1031; Perkins v. Burlington, 77 Iowa 
553, 42 NW 441; Tubbesing v. Bur- 
lington, 68 Iowa 691, 24 NW 514, 28 
NW 19; Sears v. Iowa Midland R. Co., 
39 Towa 417; Hershey v. Muscatine, 
22 Iowa 184; Butler v. Muscatine, 11 
Iowa 438; Louisville, ete., R. Co. v. 
Com., 104 Ky. 35, 46 SW 207, 20 KyL 
871; Lebanon v. Bevill, 38 SW 872, 18 
KyL 924; Briggs v. Russellville, 99 
Ky. 515, 86. SW 558, 18 KyL 389, 34 
LRA 193; Elkton v. Gill, 94 Ky. 1388, 
21 SW 579, 14 KyL 755; Bifert v. 
Central Covington, 91 Ky, 194, 15 SW 
180, 12 KyL 948; Beattyville v. Dan- 
jel, 25 SW 746, 15 KyL 793; Torbett 
v. Louisville, 4 SW 345, 9 KyL 202; 
Swift v. Newport, 7 Bush (Ky.) 37; 
Arbegust v. Louisville, 2 Bush (Ky.) 
271; Maltus v. Shields, 2 Mete. (Ky.) 
oR or v. Crandall, 7 Utah 344, 26 
P F 

30. Taylor v. Waverly, 94 Iowa 
661, 63 NW 347; Perkins v. Burling- 
ton, 77 Iowa 553, 42 NW 441; Brooks 
v. Polk County, 52 Iowa 460, 3 NW 
494; Fulton v. Davenport, 17 Iowa 
404; Cook v. Crandall, 7 Utah 344, 26 
bam Ar 

31. Perkins v. Burlington, 77 Iowa 
553, 42 NW 441. 

32. Farwell v. Des Moines Brick 
Mfg. Co., 97 Iowa 286, 66 NW 176, 
35 LRA 63; Durant v. Kauffman, 34 
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owner or his property;®° and, in such ease, the 
owner’s intention to continue the land in its pres- 
ent unimproved condition does not entitle him to 
an exemption from the tax.*t Land held for future 
sale as city property is not within the exemption.** 
The exemption applies only to taxes required for 
strictly municipal purposes from which the property 
receives no benefit, and not to taxes in aid of the 
construction of a railroad.** 

[§ 4343] (c) Particular Statutory Provisions—aa. 
In many of the states there are, or at 
times have been, statutes which exempt rural lands 
from. municipal taxation, at least in certain eases, 
or prescribe for them a rate lower than that im- 
posed on other property in the municipality.*° As 
elsewhere stated, a number of these statutes have 


Iowa 194. 

33. Sears v. Iowa Midland R. Co., 
39 Iowa 417. 

34. Sears v. Iowa Midland R. Co., 
supra; Courtney v. Louisville, 12 
Bush (Ky.) 419. 

35. U. S.—U. S. v. Memphis, 97 
U. S. 284, 24 L. ed. 937. 
Conn. — Gillette vy. 

Conn, 351, 

Del.—Electric Hose, ete. Co. v. 
Wilmington, 28 Del. 444, 94 A 741. 

Ga.—Smith y. Americus, 89 Ga. 810, 
15 SE 752. 

Ind.—South Bend v. Cushing, 123 
Ind. 290, 24 NE 114; Dickerson v. 
Franklin, 112 Ind. 178, 13 NE 579; 
Leeper v. South Bend, 106 Ind. 3875, 
7 NE 1; Stilz v. Indianapolis, 81 Ind. 
582; Conklin v. Cambridge City, 58 
Ind. 1380; Hamilton v. Ft. Wayne, 40 
Ind. 491; Kalbrier vy. Leonard, 34 Ind. 
497; Blain y. Bailey, 25 Ind. 165; 
Indianapolis v. Ritzinger, 24 Ind. A. 
65, 56 NE 141. 

Iowa.—Windsor v. Polk County, 109 
Iowa 156, 80 NW 323; Allen v. Daven- 
port, 107 Iowa 90, 77 NW 5382; Far- 
well v. Des Moines Brick Mfg. Co., 97 
Iowa 286, 66 NW 176, 35 LRA 63; 
Perkins v. Burlington, 77 Iowa 553, 
42 NW 441; Winzer v. Burlington, 
68 Iowa 279, 27 NW 241. 

Ky.—Com. v. Louisville, ete, R. 


Hartford, 31 


Co., 46 SW 206, 20 KyL 351; Louis- 


ville, ete., R. Co. v. Com., 30 SW 624, 
17 KyL 136; Simms v. Paris, 1 SW 
543; Henderson v. Lambert, 8 Bush 
ana: Arbegust v. Louisville, 2 Bush 
La.—New Orleans v. Michoud, 10 
La. Ann. 763; Municipality No. 3 v. 
Michoud, 6 La. Ann. 605; New Or- 
leans Third Municipality v. Ursuline 
Nuns, 2 La. “Ann. 611. 
Md.—Baltimore v. Rosenthal, 102 
Md. 298, 62 A 579; Joesting v. Balti- 
more, 97 Md. 589, 55 A 456; Goebel v. 
Baltimore, 93 Md, 749, 49 A 649; 
United R., etc., Co. v. Baltimore, 93 
Md, 630, 49 A 655, 52 LRA 772; Sin- 
oa v. Baltimore, 93 Md. 526, 49 A 


Mich.—Baldwin  v. 
Mich, 639, 47 NW 507. 

Mo.—Benoist v. St. Louis, 15 Mo. 
668; St. Louis v. Allen, 13 Mo. 400. 

N. J.—Bailey v. Manasquan, 53 
N. J. L. 162, 20 A 772; State v. Van 
Horne, 39 N. J. L. 444. 

N. Y.—Peo. v. Weaver, 41 Hun 133, 
38 NYSt 799. ‘ 

Oh.—Barker v. State, 18 Oh. 514. 
See v. Philadelphia, 38 Pa. 

Tenn.—Carriger v. Morristown, 1 
Lea 116, 

[a] Township rate.—Under some 
statutes, the tax which may be levied 
on such property is limited to an 
amount equal to that imposed upon 
property in the civil township for 
general township purposes, including 
the state, county, and school tax. 
Daeee iT DP South Bend, 106 Ind. 375, 


TN 3 
[b] Such a statute applies regard- 
less of the nature of the owner’s 


Hastings, 83 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 4343-4346] 


been held to be unconstitutional,?* and others have 
been repealed.’ Where the statute. fixes a lower 
rate for rural or suburban portions of a city than 
for the fully developed portions, the rate to be levied 
on a particular portion depends upon its character 
as to density of population,?® and not upon its dis- 
tance from the center of the city,°® and if the stat- 
ute itself stipulates conditions precedent io the levy- 
ing of the full city rate upon any portion, the exist- 
ence of such conditions must be proved before the 
full rate will attach.*° 

[§ 4344] bb. Constitutionality. Statutes exempt- 
ing agricultural lands from municipal taxation, or 
prescribing a different rate therefor,*! have, in some 
instances, been declared unconstitutional,*? but un- 
der other constitutions the courts have upheld the 
power of the legislature to prescribe different rates 
of taxation for city purposes as between property 
which is within the range of municipal benefits and 
that which is not.*% 

[§ 4345] cc. Construction and Operation. The 
statutes under consideration*‘ are not retroactive in 
operation.*® While they are strictly construed 
against the city’s right to levy the full rate,*® the 
taxpayer’s rights are not to be extended by implica- 
tion beyond the express limitations of the statute.*? 
An exemption of a particularly described class of 
property is not extended by implication to property 
not within the classification,*® nor does it apply to 
land apparently, but not really, within the classifi- 


business or place of residence if the 
character of the land is unaffected ae ee 
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46. Baltimore v. Harris, 
227, 77.A 335; Baltimore v. Knell, 111 
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cation.*® An exemption from particular taxes 
named is not extended by implication to other 
taxes.5° So also, in the case of an exemption from 
all municipal taxes except particular taxes named, 
the exception is not extended by implication to other 
taxes.°1 The exemption is not applicable to local 
assessments.°? A later statute authorizing the city 
to levy a particular tax ‘‘on all property within such 
city’’ is construed not to repeal by implication an 
earlier special statute exempting agricultural lands,°? 
or classifying city property into urban and sub- 
urban property subject to different tax rates.°4 

[§ 4346] (4) Educational and Charitable Institu- 
tions. While the mere grant of authority to exempt 
educational and charitable institutions from munici- 
pal taxation is not mandatory,°*® the statutes usually 
in terms grant the exemption.®® Statutes exempt- 
ing such institutions from taxation generally*’ are 
held, by the weight ef authority, to exempt from 
municipal taxes;°® but there is some authority to 
the contrary.°® Where the statute in terms restricts 
the exemption to particular kinds of property, other 
kinds not within the terms 6f the statute are not 
exempt,®° even though they are used for the general 
purposes of the institution.°t’ Exemption of prop- 
erty occupied by religious or educational institu- 
tions includes athletic and pleasure grounds,*® as 
well as halls and dormitories,®°* even where accom- 
modations in the latter are paid for by members.®4 
An exemption of a building includes the land on 


113 Md.| embraced within the limit of the city 
constitutes a school district, and al- 
Baltimore v. 


thereby. Winzer v. Burlington, 68 
Iowa 279, 27 NW 241 (where owner 
is merchant and resides on land). 

36. See infra § 4344. 

37. See supra § 4334 

38. Castor v. Philadelphia, 26 Leg 
Int (Pa.) 189. 

39. Castor v. Philadelphia, supra. 

40. Baltimore v. Harris, 113 Md. 
227, 77 A 335; Baltimore v. Knell, tL 
Md. 583, 75 A 638 

41. See supra '§ 4342. 

42. Smith v. Americus, 89 Ga. 810, 
15 SE 752; Hayward v. Peo., 145 Ill. 
55, 33 NE 885; Cary v. Pekin, 88 Ill. 
154, 30 AmR 548; Zanesville v. Rich- 
ards, 5 Oh. St. 589; Knowlton v. Rock 
County, 9 Wis. 410. 

[a] In Missouri (1) a statute of 
this kind was upheld in the earlier 


cases. Kansas City v. Cook, 69 Mo. 
127; Lee v. Thomas, 49 Mo, 112; 
Benoist v. St. Louis, 19 Mo. 179. (2) 


But under a later constitution such 
statutes have been declared unconsti- 
tutional. State v. Birch, 186 Mo, 205, 
85 SW 361; Birch v. Plattsburg, 180 
Mo. 413, 79 SW 475; Copeland v. St. 
Joseph, "126 Mo. 417, 29 SW 281; State 
v. O’Brien, 89 Mo. 631, 1 SW 763 

[b] The present Kentucky consti- 
tution, when adopted, at once ren- 
dered inoperative provisions of a city 
charter exempting agricultural lands. 
Shuck v. ee rt a 107 Ky. 252, 53 SW 
655, 21 KyL 969 

Application of constitutional re- 
quirement of equality and uniformity 
of taxation see Taxation [37 Cyc 
750 

aa U. S.—U. 8. v. Memphis, 97 U. 
'S, 284, 24 L. ed. 937. 

Conn. —Gilette v. Hartford, 31 Conn. 
351 

Ind.—Hamilton Vv. Et. 
Ind. 491. 

Iowa.—Leicht  v. 
Iowa 29, 34 NW 494. 

Md.—Daly v. Morgan, 69 Md. 460, 
16 A 287, 1 LRA 757 

Mich.—-Baldwin Vv. 
Mich. 639, 47 NW 507 

Pa, —Serrill v. Philadelphia, 38 Pa. 


Wayne, 40 
Burlington, 73 


Hastings, 83 


= 355; 
44, See supra § 4343 
45. Stiltz v. Indianapolis, Sie ind, 


582; Perkins ¥ )Banlug ron, 77 Iowa 
5538, 42 NW 44 


75 A 6388; 
Schafer, 107 Md. 38, 68 A 138; Balti- 
more v. Gail, 106 Md. 684, 68 A 282. 

[a] Blocks of fixed area.—Under 
a statute providing that property in 
the Baltimore Annex shall be as- 
sessed at a lower rate, excepting such 
portions as may have been developed 
into “blocks” and defining “blocks” 
as meaning an area of ground not 
exceeding two hundred _ thousand 
square feet bounded on all ‘sides by 
streets, a piece of ground in such 
annex bounded by streets but con- 
taining two hundred thousand six 
hundred and sixty square feet can- 
not be assessed the full rate. Balti- 
mae v. Harris, 118 Md: 227, 77 A 

47. See infra text and notes 48-52. 

48. Iowa.—Windsor v. Polk Coun- 
ty, 109 Iowa 156, 80 NW 323; Allen 
v. Davenport, 107 Iowa 90, 77 NW 
532; Perkins v. Burlington, 77 Iowa 
553, 42 NW 441. 

Ky.—Simms v. Paris, 1 SW 543. 

Md.—Goebel v. Baltimore, 93 Md. 
749, 49 A 649; Sindall v. Baltimore, 
93 Md. 526, 49 A 645. 

S. C.—State v. Newberry, 46 S. C. 
1 8389. 

Tenn.—Carriger v. Morristown, 1 
Lea 116. 

[a] Land not used exclusively for 
farming purposes.—A tract of about 
fifteen acres of land, of which seven 
or eight are used for pasture, about 
one acre for garden, and the re- 
mainder for barn, residence, stables, 
and hog yard, is not land used 
exclusively for farming purposes, so 
as to exempt it from municipal taxes 
under a law exempting land so used 
from such taxes. Simms v. Paris, 1 
SW 543, 8 KyL 344. 

49. Earwell v. Des Moines Brick 
Mfg. Co., 97 Iowa 286, 66 NW 176, 35 


LRA 63. 

50. Bamberger v. Louisville, 82 
Ky. 337; Henderson v. Lambert, 8 
Bush (Ky.) 607; Barker v. State, 18 
Oh. 51 


[a] “School taxes.—W here agricul- 
tural land within the limits of a city 
is expressly exempted from taxation 
for city purposes, it is not ex- 
empt from taxation for school pur- 
poses, although all of the territory 


though the school officers levying the 
tax are the regular municipal au- 
thorities, as the tax for school pur- 
poses is a special tax, and not a “‘mu- 
nicipal assessment’? in any _ sanse. 
Bamberger v. Louisville, 82 Ky. 337; 
AN ee Set v. Lambert, 8 Bush (Ky.) 

51. Huddlestun v. Webster City, 
185 Iowa 706, 171 NW 1. 

[a] Lighting tax.—A city cannot, 
under Code § 894 subd 6, tax agricul- 
tural land within the city limits for 
electric light purposes, in view of 
§ 616, providing that land within the 
city limits, not divided into parcels 
of ten acres or less, occupied in good 
faith for agricultural purposes, shall 
not be taxable by a city except for 
road taxes. Huddlestun v. Webster 
City, 185 Iowa 706, 171 NW 1. 

52. Dickerson v. Franklin, 112 Ind. 
178, 13 NE 579. 

53. Blain v. BaNley, 25 Ind. 165. 

54. Chamberlain vy. Bridgeport, 88 
Conn. 480, 91 A 380. 

55. Cook County v. Chicago, 103 
Ill. 646. 

56. See statutory provisions. 

57. See Taxation [37 Cyc 926]. 

58. Wilmington v. Tower Hill 
School Assoc., 32 Del. 277, 122 A 442; 
Lefranc vy. New Orleans, 27 La. Ann. 
188; Williams College v. Williams- 
town, 219 Mass. 46, 106 NE 687. 

59. Morgan v. Cree, 46 Vt. 773, 14 
AmR 640 (an exemption of lands be- 
longing to a college and school from 

“public taxes’’ does not extend to 
municipal taxes). 

60. Antigonish. Catholic Corp. v. 
Richmond, 45 N. S. 320. 

61. Antigonish Catholic Corp. v. 
Richmond, supra. 

[a] Rectories, although occupied 
by ministers in charge of churches, 
are not exempt under a statute ex- 
empting from taxation “every church 
and place of worship and the land 
used in connection therewith, and 
every churchyard and burial ground.” 
Antigonish Catholic Corp. v. Rich- 
mond, 45 N. S. 320. 

Peo. v. New York, 6 Hun 109 
[aff 64 N. Y. 656]. 

63. Peo. v. New York, supra. 

64 Ottawa Y. M. C. A. v. Ottawa, 
20 Ont. L. 567, 15 OntWR 666, 
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which it stands; and where only part of a building 
is used for the purposes enumerated in the exemp- 


tion statute, that portion of the building and a_ 


proportionate part of the land only are exempt,°° 
although, where the rental from a part of a building 
owned and occupied by an institution is used for 
purposes bringing it within the exempted class, the 
entire building is exempt.®’ <A statute exempting 
property used for school purposes applies to a par- 
cel of land forming an integral part of a larger tract 
used for school purposes and extending into other 
municipalities, even though the parcel within the 
city levying the tax, regarded separately, could not 
be held to be school property.*8 <A half century of 
exemption has been held to estop the city from 
changing its construction of a doubtful ordinance.®? 

[§ 4347] (5) Money, Invested Capital, and Choses 
in Action?°—(a) In General. Moneys and choses 
in action owned by residents are generally taxable 
by a municipality,”! they being regarded as ‘‘prop- 
erty’’ within the meaning of that term as used in 
charter or statutory provisions relating to taxa- 
tion;72 but it has been held in some jurisdictions 
that, in the absence of express statutory authority, 
moneys and choses in action are not taxable,’* and, 
of course, they are not taxable where the statute 
in express terms exempts them.’* 

Capital employed by merchants in a city is tax- 


65. Bishop v. Victoria, 28 B. C. 


533, 54 DomLR 615 [aff [1921] 2 A. C. 73. 


384, 59 DomLR 399, [1921] 3 West 74 Peo. v. Keefe, 
Wkly 214]. 713, 
66. Hodge v. Moose Jaw, 19 Sask.| mem, 83 


L. 369, [1925] 2 DomLR 598, [1925] 
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Mt. Sterling, 12 SW 1066, 11 KyL 727. 
Pullen v. Raleigh, 68 N. C. 451. 


104 NYS 154 [aff 190 N. Y. 555 
NE 1130 mem]; 
Bethlehem, 28 Pa. 249, 


able under an authority to the city to levy a tax 
‘‘ypon any property’’ therein.”® 

‘Gash capital’’ includes money owing to the tax- 
payer and drawing interest,’® as well as money on 
hand.7? 

[§ 4348] (b) Securities Issued or Owned by Gov- 
ernment. A municipality cannot tax its own 
bonds.8-80 

State bonds and securities owned by state. A city 
cannot tax bonds issued by the state,** or mortgages 
in which the funds of the state have been invested.®? 

Stock issued by the United States under the pro- 
vision of the constitution authorizing congress to 
borrow money is not subject to municipal taxation.*? 

[§ 4349] (6) Inheritances. A municipality cannot 
tax an inheritance in the absence of express legis- 
lative or charter authority ;8* and such authority is 
not conferred on a municipality by an act author- 
izing the levy of taxes upon any property in the 
town limits and ‘‘on such other subjects as may at 
the time be assessed with state taxes against persons 
residing therein.’’® 

[§ 4350] (7) Income, Earnings, Receipts, and 
Sales.°° In the absence of express or implied au- 
thority delegated by the legislature, a municipality 
has no power to tax earnings, receipts, and sales,** 
or to levy an income tax,88 even where, under the 
terms of a statute providing for the levy, assess- 


General taxation of state bonds or 
other securities see Taxation [37 Cyc 
119 App. Div. | 883]. 

82. Public Schools Trustees v. 
Trenton, 30 N, J. Eq. 667. 
General taxation of 


Goepp v. 
securities 


1 WestWkly 948. 75. Virginia Wholesale Co. v. Ap-| owned by state see Taxation [37 Cyc 
67. Henderson v. Independent Or-|palachia, 131 Va. 357, 108 SE 660.] 872]. 
der of Odd Fellows, 10 Ky. Op. 238. 76. Richmond v. Walker, 1 Kyl 83. Weston v. Charleston, 2 Pet. 


[§§ 4346-4350 


68. La Cote des Neiges v. Notre 
Dame, 12 Que. Super. 444. 

{a] Hospital—Where land in one 
village upon which stands a building 
used as a hospital forms an integral 
part of land, part of which is situated 
in other villages and having build- 
ings there used for educational pur- 
poses, and the hospital is used in 
connection with, and for the aim of, 
the educational institution, the prop- 
erty in the first village is exempt 
from school taxes. La Cote des Neiges 
y. Notre Dame, 12 Que. Super. 444. 

69. State v. Addison, 2 S. C. 499. 

70. Cross references: 

Choses in action owned by nonresi- 
dents see supra § 4326. 
General taxation of money, 
investments, and_ securities 

Taxation [87 Cyc 783]. 

Good will of business see supra § 

4317 note [55] (2), 

71. Ala.—Boyd v. Selma, 96 Ala. 
144,.11 S 393, 16 LRA 729. 

Ga.—Armour Packing Co. v. Au- 


credits, 
see 


gusta, 118 Ga. 552, 45 SE 424, 98 
AmSR 128; Harper v. Elberton, 23 
Ga. 566. 

Ky.—Asher v. Pineville, 140 Ky. 
670, 131 SW 512; Trimble v. Mt. 
Sterling, 12 SW 1066, 11 KyL 727; 


Newport v. Ringo, 87 Ky. 635, 10 SW 
2, 10 KyL 1046 [dist Louisville v. 
Henning, 1 Bush 3881]; Covington v. 
Powell, 2 Metc. 226; Johnson y. Lex- 
ington, 14 B. Mon. 648. 

N. J.—Perkins v. Perkins, 24 N. J. 


L. 409. 

Pa.—Miffintown v. Jacobs, 69 Pa. 
alts 

Ss. C.—State v. Charleston, 8 8. C. 
L. 36 


72. Trimble v. Mt. Steriing, 12 SW 
1066, 11 KyL 727. 

{a] A charter provision that “all 
property not exempt from taxation 
under the general laws of this state 
shall be subject to taxation, as herein 
mentioned, for city purposes,’’ em- 
braces choses in action. Trimble y, 


399, 10 Ky. Op. 861. 
77. Richmond vy. Walker, supra. 
78-80. Murray v. Charleston, 96 U. 
S. 4382, 24 L. ed. 760; Jenkins v. 
Charleston, 96 U. 8. 449 note [rev 5 
Ss. C. 393, 22 AmR 14]; Macon v. 
Jones, 67 Ga. 489. 


[a] Reason for rule.—‘“What, then, 


is meant by the doctrine that con- 


tracts are made with reference to the | 


taxing power resident in the State, 
and in subordination to it? Is it 
meant that when a person lends 
money to a State, or to a municipal 
division of the State having the pow- 


er of taxation, there is in the contract | 


a tacit reservation of a right in the 
debtor to raise contributions out of 


the money promised to be paid be- | 


fore payment? That cannot be, be- 
cause if it could, the contract (in the 
language of Alexander Hamilton) 
would ‘Involve two contradictory 
things: an obligation to do, and a 
right not to do; an obligation to pay 
a certain sum, and a right to retain 
it in the shape of a tax. It is against 
the rules, both of law and of reason, 
to admit by implication in the con- 
struction of a contract a principle 
which goes in destruction of it.’ The 
truth is, States and cites, when they 
borrow money and contract to repay 


it with interest, are not acting as 
sovereignties, They come down to 
the level of ordinary individuals. 


Their contracts have the same mean- 
ing as that of similar contracts be- 
tween private persons. Hence, in- 
stead of there being in the under- 
taking of a State or city to pay, a 
reservation of a sovereign right to 
withhold payment, the contract 
should be regarded as an assurance 
that such a right will not be exer- 
cised. A promise to pay, with a re- 
served right to deny or change the 
effect of the promise, is an absurd- 
ity.” Murray v. Charleston, 96 U. S, 
432, 445, 24 L. ed. 760. 

81. Augusta v. Dunbar, 50 Ga. 387. 


448, 7 L, ed. 481 [rev 16 S. C, L. 340]. 

State taxation of bonds or other 
obligations issued by United States 
see Taxation [37 Cyc 879]. 

84. Schoolfield v. Lynchburg, 78 
Va. 366. 

85. Wytheville v. Johnson, 108 Va. 
589, 62 SE 328, 128 AmSR 981, 18 
LRANS 960; Schoolfield v. Lynch- 
burg, 78 Va. 366. 

[a] Reason for rnle.—‘“In Eyre v. 
Jacob, 14 Gratt. (56 Va.) 422, 73 AmD 
367, the court held, that a collateral 
inheritance tax was not in any proper 
sense a tax on property, but merely 
on the transitus of property—a priv- 
ilege granted by the state of acquir- 
ing property by inheritance. Judge 
Lee in that cohnection says: ‘The in- 
tention of the legislature was plainly 
to tax the transmission of property 
by devise or descent to collateral kin- 
dred, to require that a party thus 
taking the benefit of a civil. right se- 
cured to him under the law should 
pay a certain premium for its en- 
joyment.’ See also authorities cited 
in foot note to the principal case in 
Va. Rep, Ann. It is apparent that sec- 
tion 1043 and the charter of the town 
of Wytheville apply only to the ordi- 
nary annually recurring tax on prop- 
erty and other subjects of taxation, 
and not to sporadic subjects which, 
though connected with the transmis- 
sion and enjoyment of property, are 
casual in their nature, and not recur- 
rent.” Wytheville v. Johnson, 108 
Va. 589, 593, 62 SE 328, 128 AmSR 
981, 18 LRANS 960. 

86. Cross references: 

Income, receipts, and sales: 

As basis for amount of license fee 

or tax see Licenses § 39. ; 

General taxation of see Taxation 

[37 Cyc 810]. 
Premiums of insurance companies see 
infra § 4354. ¥ 

87. See infra text and notes 88-4. 

88. Duffy v. Treasurer, etc. 234 
Mass. 42, 125 NE 135. 


; es ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


— 


made 
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ment, and collection of an income tax by a state 
officer or officers, intangible personal property pro- 
ducing the income and otherwise taxable by a mu- 
nicipality is thereafter made exempt.8® A fortiori, 
the city cannot levy a tax on sales where the statute 
expressly prohibits it,9° nor can it levy a tax upon 
auction sales of particular property which are ex- 
pressly exempted from the operation of a statute 
authorizing a tax on auction sales generally.°t Au- 
thority to impose a gross income tax will not be 
implied from authority to tax property and levy 
a poll tax;°? power to tax sales is not conferred by 
a mere grant of authority to levy on real and per- 
sonal property®* or taxable property ;°* and author- 
ity to tax receipts will not be implied from a power 
to tax goods, wares, and merchandise, and all arti- 
cles of trade and commerce,®® or from a power to 
tax auction sales and sales of merchandise;%* but 
authority to tax the gross amount of sales, receipts, 
or earnings has been held to be conferred on a mu- 
nicipality by a grant of full power to tax inhabi- 
tants or those who hold taxable property as shall 
appear expedient,®*” or by a grant of authority to 
license, tax, and regulate occupations.°® Express 
power to tax sales in the city includes authority 
to tax sales of goods stored in a warehouse in the 
city, and owned by persons domiciled in the city, 
even though the contracts of sales are entered into 
by agents outside the city.1. The salary of a bank 
officer is assessable under a by-law taxing income 
from employment.? 

In Canada a provincial legislature may author- 
ize a city to tax the income of residents ;3 and the 
salaries of civil servants of the Dominion government 


89. Duffy v. Treasurer, etc., supra. 
[a] State tax—‘Power has not 
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etc., has been held to confer power to] Co. v. 
impose an ad valorem tax on the 
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_ are not exempt.* 


[§ 4351] (8) Corporate Stock and Property>— 
In General. 


(a) 


A constitutional provision for a state 


_tax upon the gross earnings of certain corporations 


in lieu of all other taxes relieves such corporations 
from liability for municipal taxes. Shares of stock 
are taxable in the hands of their owners as per- 
sonal property,’ although the corporation is located 
outside the municipality or state. The capital stock 
of a corporation is not taxable as a corporate asset 
under a general provision authorizing the taxation 
of all real and personal property.® In jurisdictions 
where the capital stock.of a corporation is taxable 
as a corporate asset,'° a city which has taxed the 
stock cannot also tax the personal property belong- 
ing to the corporation.1t Where a municipal tax 
upon the property of a corporation is authorized, 
a tax for the current year may be levied upon the 
property of a newly organized corporation on the 
tax day following its organization.1? A municipal 
tax based upon the floor space occupied by corpo- 
rations has been upheld.'% 

[§ 4352] (b) Franchises.14 A city may tax a 
franchise under a statute conferring the power to 
do so,?® but not otherwise.*® Such tax is a tax on 
property?” and not upon “occupation,!® and may be 
levied under authority to tax all taxable property 
in the city,!® but not under authority to tax particu- 
lar kinds of property enumerated in which fran- 
chises are not included.2° Where the franchise is 


-terminated by act of the company, the city loses 


such right to tax it as it may have,”! in the absence 
of any contract obligation on the part of the com- 
pany to the city to continue its existence.?? 


Rosthern, 8 Sask. L. 285, 23 
DomLR 64, 31 WestLR 868, 8 West 


been delegated by the General Court 
to the several municipalities to levy 
the income’-tax. It is retained as a 
direct incident of soveréignty. The 
income tax thus is a state tax, 
Several municipalities have been 
abolished as taxing districts so far 
as concerns intangible personal prop- 
erty, which by the income tax law is 
practically exempted from local taxa- 
tion because made to contribute what 
has been determined by the Legisla- 
ture to be its fair share toward the 
support of government through the 
imposition of the income tax. ~The 
commonwealth has been made a sin- 
gle taxing district for this purpose. 
The income tax is a general tax as- 
sessed equally upon all inhabitants 


of the Commonwealth in proportion’ 


to their respective incomes from the 
designated sources.”’ Duffy v. Treas- 
urer, etc., 234 Mass. 42, 47, 125 NE 
135. 
; 90. Columbus v. Flournoy, 65 Ga. 
31. 

[a], Sales of cotton.—A city ordi- 
nance assessing a tax “on all gross 
sales of ‘cotton on commission, Py 

warehouseme factors,” etc., is not 
a tax on bu iness, and violates the 
law of 1873 against any “tax on cot- 
ton, or the sales thereof.” Columbus 
v. Flournoy, 65 Ga. 231. 

esa Charleston v. Condy, 38 S, C. 


* Savannah v. Hartridge, 8 Ga. 


93. New Orleans v. Fassman, 14 


La. Ann. 865. 
94 Lott v. Ross, 38 Ala, 156. 
95. Pittsburgh’s App., (Pa.) 16 A 
92. 
- 96. Selma v. Selma Press, étc., Co., 
67 Ala. 430 
: 97. Pearee v. Augusta, 37 Ga. 597. 
98. American Union ‘Express Co. 
v. Joseph, 66 Mo. 675, 27 AmR 382. 
[a] Receipts of express company. 
—Authority to license, tax, and regu- 
late merchants, express companies, 


The | 


38 N. B. 421; 


gross annual receipts of an express 
company from its business done in 
the city. American Union Express 
ee St. Joseph, 66 Mo. 675, 27 AmR 
99. Pittsburgh v. Kalchthaler, 114 
Pa, 547, 7 A 921. 
. Shriver v. Pittsburgh,’ 66 Pa. 


2. Lining v. Charleston, 12 8. C. L. 


3. Charlottetown v. Heartz, 2 Pr. 

. Isl. 444. 

Abbott v. St. John, 40 Can. S. C. 

597, 12 AnnCas 821; Rex v. St. John, 

Toronto v. Morson, 40 

Ont. L. 227, 38 DomLR 224; Robson 

v. Regina, 4 Terr. L. 80. Contra 

Leprohon vy. Ottawa, 2 Ont. A. 522. 
5. Taxation: 

Generally of corporate stock and 
property see Taxation [37 Cyc 812, 
817]. 

Of stock owned by nonresidents see 
supra § 4326. 

6 San Francisco v. Pacific Tel., 
etc,..Co., 166 Cal. 244, 135 P 971. 

7. See cases infra note 8. 

8. Coco-Cola Co. v. Atlanta, 152 
Ga. 558, 110 SH 730, 28 ALR 1339; 
Seward v. Rising Sun, 19> Indien 3b13 
Dwight v. Springfield Centre Fire 
Dist., 11 Metc. (Mass.) 374. 

9. Macon v. Macon Constr. Co., 94 
Ga. 201, 21 SH 456. 

10. See Taxation [37 Cyc 818]. 

11. Hyattsville v. Chesapeake, etc., 
Tel. Co., 131 Md. 589, 103 A 133. 

[a] The rule obtains even where 
the municipal charter grants power 
to the municipality to assess “all 
personal property, ’’ where it also ap- 
pears that there is a general statute 
specifically exempting the personal 
property of corporations whose stock 
is assessed. Hyattsville v. Chesa- 
peake, etc., Tel. Co., 181 Md. 589, 103 
A138. 

12. People’s Bank vy. Red Level, 
202 Ala. 496, 80 S 880. 

13. Canadian Northern Express 


Wkly 1181; Dominion Express Co. Vv: 
Regina, 4 Sask. L. 34 

[a] Relation to provincial tax.— 
Such a tax is different from a proy- 
ince !tax based upon the number of 
offices occupied in the province and 
it is not therefore within the terms 
of a statutory provision prohibiting 
a@ municipal tax similar to a tax 
levied by the province. Canadian 
Northern Express Co. v. Rosthern, 8 
Sask, L. 285, 23 DomLR 64, 31 West 
LR 868, 8 WestWkly 1181; Dominion 
Express Co. v. Regina, 4 Sask. L. 34. 

14. Taxation of corporate fran- 
chise generally see Taxation [87 Cyc 


815]. 
15. Frankfort v. Stone, 108 Ky. 
400, 56 SW 679, 22 KyL 25 [aff 58 


SW 373, 22 KyL 502]; Dallas v. Dal- 
lags Cons. Blectric St. R. Co., 95 Tex. 
268, 66 SW 8385. 

16. Newark v. State Bd. of Taxa- 
tion, 67 N. J. L. 246, 51 A 67 [rev 
66 N. J. L. 466, 49 A 525]. 

17. Hub vy. Hanberg, 241 Ill. 43, 
71 NE 826. 

18. Hub v. Hanberg, supra. 

19. Middlesboro v. Coal, ete., Bank, 
108 Ky. 680, 57 SW 497, 22 KyL 380. 

[a] Franchise of bank.—A city 
ordinance levying a tax for the fiscal 
year beginning May 1, 1893, on all 
taxable property in the city as of its 
value Nov. 1, 1892, embraced the 
franchise of a bank, although the law 
authorizing the taxation of the fran- 
chises of banks did not become ef- 
fective, and was not even passed, un- 
til Nov. 11, 1892, and although no 
valuation thereof had been made at 
the date of the ordinance. Middles- 
boro v. Coal, ete., Bank, 108 Ky. 680, 
57 SW 497, 22 KyL 380. 


20. Covington Gaslight Co. v. Cov- 
ington, 92 Ky. 312, 17 SW 808, 13 
KyL 577. 


21. Louisville, ete., R. Co. v. Hen- 
derson, 154 Ky. 575, 157 SW 1105. 

22. ‘Louisville, etc., R. Co. v. Hen- 
derson, supra. 
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[§ 4353] (c) Banks.?* Ordinarily, a bank is sub- 
ject to municipal taxation,?* subject to such limi- 
tations?® and exemptions”® as are imposed or granted 
by applicable statutes. An exemption from, or a 
limitation on, state taxation of banks has been held 
not applicable to municipal taxes.?7 In some juris- 
dictions the capital stock of a bank is not taxable 
as an asset of the bank, or, at least, it is not so 
taxable before authority is conferred by the legisla- 
ture,?° or where the charter of the bank exempts 
its capital stock from taxation except for state pur- 
poses.°° In other jurisdictions, bank stock is taxable 
against the bank,*! unless the bank is not incorpo- 
rated until after the date fixed by the ordinance for 
taxing such stock.*? ‘ 

Bank stock in the hands of stockholders is gen- 
erally taxable,®* even though the money paid for 
such stock may have been previously taxed for mu- 
nicipal purposes to the same person as money on 
hand.*4+ While bank stock in the hands of stockhold- 
ers is not taxable if under the terms of the charter 
the city is without power to tax it,®> or if, under 
a statute applicable to the particular stock, it is 
exempt,°° an exemption of bank stock from taxation 
for municipal purposes does not exempt it from tax- 
ation for school purposes,*” or to aid in the building 
of a railroad.*® 

[§ 4354] (d) Insurance Companies.*® A statutory 
provision that a fixed license tax on an insurance 
company shall be in lieu of further assessment 
throughout the state is variously construed as apply- 
ing only to state taxes*® and not to preclude mu- 
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[§§ 4353-4354 
nicipal taxation,‘ or as relating exclusively to 
license taxes,*? and not to apply to taxation of the 
property und capital of insurance companies.*® In 
any event such a provision has no_ retroactive 
effect,*# and in some states such a provision is held 
to be unconstitutional if applicable to municipal 
taxation.** Power to tax insurance companies to 
procure fire apparatus and proper reservoirs does 
not authorize a levy for the support of the fire 
department.*® 

Shares of stock. Under particular statutes or 
charter provisions,’ the shares of stock of an in- 
surance company are taxable as property of the 
company.*® 

Surplus and reserve funds. The reserve of a life 
insurance company, aside from the fund required 
to be invested for the protection of policyholders,*® 
is a liability,°° rather than an asset,°+ of the com- 
pany, and is not subject to tax;°? but where, under 
statutory requirements, a reserve fund is accumu- 
lated and invested in securities, such fund is sub- 
ject to tax.53 Under statutes exempting the invested 
and accumulated funds of an insurance company 
organized under the laws of the state, excepting life 
insurance companies,** it is held that a building pur- 
chased by a fire insurance company with money 
accumulated in its business and held as an invest- 
ment is exempt from taxation.®> 

Premiums.°® Some courts hold that annual pre- 
miums received by an agent residing in a city are 
not subject to taxation as personal property.®” 
However, other courts hold that such premiums are 


23. Taxation of property and stock 29. Chester Bank v. Chester, 44 S. 37. Root v. Erdelmeyer, 37 Ind. 
of banks generally see Taxation [37/C. L. 104. hs 225. ; 
Cye 825]. 30. O’Donnell vy. Bailey, 24 Miss. 38. Root v. Erdelmeyer, supra. 
24. Farmers’ Bank v, Fox, 8 F.| 386. : 39. Taxation of insurance com- 
Cas. No. 4,658, 4 Cranch C. C. 3830; 31. Bibb Nat. Bank v. Macon, 148| panies generally see Taxation [37 
Ontario Bank y. Bunnell, 10 Wend.|Ga. 478, 97 SE 72; McGregor v. Mc-|Cye 839}. 
(N. Y.) 186; Union Bank v. Macleod,| Gregor State Bank, 12 Iowa 79; 40. Insurance Co. v. New Or- 


4 Terr, L. 407. 

[a] Reason for rule.—‘“The power 
given to the corporation of Alexan- 
dria, by its amended charter, to raise 
taxes, is given in the most general 
terms, and without the least limita- 
tion as to the subject of taxation. 
The faculty to carry on the banking 
business seems to be as fair a sub- 
ject of taxation as any other means 
by which money is to be acquired. 
It is the only mode by ‘which the 
corporation can tax the stock of non- 
resident stockholders, who ought to 
contribute something to the expense 
of that protection of their property 
and their officers, which is afforded 
by the good regulations and sound 
police of the town. There is, in the 
tax, nothing _inconsistent with the 
laws or constitution of the United 
States.” Farmers’ Bank y. Fox, 8 F. 
Cas. No. 4,658, 4 Cranch C. C. 330. 

25. Huntley v. Winona Bank, 69 
Miss. 663, 13 S 832. 

[a] Percentage of state tax.—A 
tax levied by a municipal corporation 
on the solvent credits of a: bank in 
excess of the limitation prescribed 
by L. (1890) p 9, which provides that 
“cities and towns are prohibited from 
levying or collecting any other tax 
on banks, or on solvent credits, owned 
by individuals or corporations, greater 
than seventy-five per cent. of the 
state tax,’ is illegal, regardless of 
the purpose for which it is levied. 
Huntley v. Winona Bank, 69 Miss. 
663, 138 S 832. 

26. Louisville Trust Co. v. Lou’‘s- 
ville, 30 SW 991, 17 KyL 265; New 
Orleans v. New Orleans Southern 
Bank, 15 La, Ann. 89 

27. Paris v. Farmers’ Bank, 30 Mo. 
575; Lexington v. Aull, 30 Mo, 480. 

28. Madison v. Whitney, 21 Ind. 
261; Eminence v. Eminence Deposit 
Bank, 12 Bush (Ky.) 538. 


Planters’ Bank, ete., Co. v. Lumber- 
ton, 179 N. C. 409, 102 SE 629; Green- 
boro Bank vy. Greenboro, 74 N. C. 385; 
Union Bank v. Richmond, 94 Va. 316, 
26 SE 821. Contra Georgia Bank vw. 
Savannah, Dudl. (Ga.) 130. 

32. Bibb Nat. Bank v. Macon, 148 
Ga. 478, 97 SE 72. 

33. Ga.—Augusta v. Augusta Nat. 
Bank, 47 Ga. 562; Georgia Bank v. 
Savannah, Dudl. 130. 

Ind.—Richmond v. Scott, 48 Ind. 
568; De Pauw vy. New Albany, 22 Ind. 
204; Stiltz v. Tutewiler, Wils. 507. 
bee dak aay v. Baltimore, 5 Gill 

i Ie ; 

S. C.—Bulow vy. Charleston, 10 S. C. 
Dab 

Va.—West v. Newport News, 104 
Va. 21, 51 SE 206. 

34. Richmond v. Scott, 48 Ind. 568. 

[a] Stock of national bank.—The 
validity of a tax levied by a city for 
municipal purposes on national bank 
shares held on April 1, pursuant to 
the authority conferred by the act of 
March 4, 18738, is not impaired by the 
fact that the money paid for such 
stock may have been taxed for mu- 
nicipal purposes to the same person 
as money on hand on the first day of 


tia Richmond vy, Scott, 48 Ind. 
68. 

35. Baldwin v. Montgomery, 53 
Ala. 437. 

[a] Charter provisions. — Where 


the charter contains no general power 
to impose taxes on personal property, 
but only on particular kinds of per- 
sonal property, specifically enumer- 
ated, the city cannot tax bank stock 
not included in the enumeration. 
rea Mier v. Montgomery, 53 Ala. 
437. 

36. Evansville v. Bayard, 39 Ind. 
450; Craft v. Tuttle, 27 Ind, 332; King 
v. Madison, 17 Ind, 48; Rich v. Pack- 
ard Nat. Bank, 138 Mass. 527. 


rien 12 F. Cas. No. 7,052, 1 Woods 


Imposition of license fees 
taxes upon: 
Insurance agents and brokers see 
Insurance § 36. 
pay get companies see Insurance 


and 


41. Insurance Co. vy, New Orleans, 
12 F, Cas. No. 7,052, 1 Woods 85. 


42. New Orleans v. Salamander 
Ins. Co., 25 La. Ann. 650. 
43. New Orleans v. Salamander 


Ins. Co., supra, 

44. New Orleans vy. Louisiana Mut. 
Ins. Co., 26 La. Ann, 499 

45. Raymond v. Hartford F. Ins. 


Co., 196 Tll 329, 63 NE) 745. 
on Alton v. Adtna Ins, Co., 82 Il. 
47. See statutory and charter pro- 
visions 

48. Mobile v. Stonewall Ins. Co., 
53 Ala. 570. 

49. See Life Insurance § 18. 

50. Waco v. Amicable L. Ins, Co., 
(Tex. ‘Commn. A.) 248 SW 3382. 

1. Waco y. Amicable L,’ Ins. Co., 

supra. 

52. Waco v. Amicable L. Ins. Co., 
supra, 

53. Waco v. Amicable L. Ins. Co., 
(Tex. Commn. A.) 248 SW 332 [aff 
(Civ. A.) 230 SW 698] (mortgage 


bonds deposited by insurance com- 
pany with the state treasurer as a 
reserve fund are subject to taxation). 

54. See statutory provisions. 

55. Franklin Ins. Co. v. Louisville, 
46 SW 502, 20 KyL 489. 

56. Taxation of premiums gen- 
erally see Taxation [87 Cyc 840]. 

57. Dubuque v. Northwestern L. 
Ins. Co., 29 Iowa 9, 

[a] 
and do not constitute property in its 
proper sense. Dubuque v. North- 
western L. Ins.’ Co., 29 Iowa 9. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Such premiums are income - 


tm 


§§ 4354-4356] 


taxable as property,®® and that the taxing of pre- 
miums received by agents of foreign insurance com- 
panies is not invalid as discriminating against such 
companies,*® nor subject to limitations upon license 
fees.®° 

[§ 4355] (e) Manufacturing Companies®!—aa. In 
General. There are many statutory provisions dele- 
gating to municipalities power to exempt from taxa- 
tion certain manufacturing establishments,®? or the 
machinery, products, and raw material employed in 
manufacture ;°° but exemption cannot be claimed 
under a statute authorizing it until the city has 
actually granted it,°4 and the statutes are not ex- 
tended so as to authorize a limitation of assessed 
values for a period of years,® or an exemption from 
particular taxes which are excepted from the opera- 
tion of a general exemption law.** Some authori- 
ties have held that a statute exempting manufac- 
turing establishments violates a constitutional re- 
quirement of uniformity of taxation.*7 

[§ 4356] bb. Particular Companies, Establish- 
ments, or Property. The term ‘‘manufacturing es- 
tablishments,’’ as used in statutes, ordinances, or 
rules governing exemption from municipal taxation, 
does not include a-newspaper publisher,®* a publisher 
and dealer in books printed and bound by inde- 
pendent contractors,®°® a tobacco warehouse from 


58. Phcenix Ins. Co. v. Omaha, 23 
Nebr. 312, 36 NW 522. 

59. Hartford F. Ins. Co. v. Peoria, 
156 Ill. 420, 40 NE 967. 


enterprises. 
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establishment of new manufacturing 
Aside from this it would 
work gross inequality in the system 
of taxation; for example, 
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which leaf tobacco is shipped to other cities for 
manufacture,”° a tailoring establishment making 
clothing from samples and measurements on indi- 
vidual orders secured by merchant tailors and sent 
to it for execution,” or a laundry;? but it does 
include an establishment for the making of ice cream 
on a large scale,"? and, according to some, although 
not other,’® authorities, an establishment for the 
generation of electricity for sale. 

Old or new establishments. Where a provision 
exempting manufacturing establishments from mu- 
nicipal taxation is so worded as to be limited to 
establishments which are new in the city, it is not 
available to going concerns already established 
there,7® even though they enlarge or expand their 
businesses,’” or rebuild factories destroyed by fire,”® 
nor is it available to corporations which take over 
an old business already located in the city;7 but it 
does not cover entirely new kinds of business located 
in the city by the proprietors of an old business 
already there,®° or by the purchasers of the old busi- 
ness,** and the fact that a few articles formerly 
made are still manufactured by the new proprietors 
does not bar their right to an exemption, where 
their business is a new and different manufacturing 
enterprise.6*? Under the provisions of some stat- 


152 SW 980. 
80. Bristow v. Wood-Mosaic Co., 
205 Ky. 574, 579, 266 SW 60. 


the mer- “Tt is well settled, as counsel 


- 60. Hartford F. Ins. Co. v. Peoria, 


supra. 

61. of manufacturing 
corporations generally see Taxation 
[37. Cye 857, 921]. 

62. See statutory provisions. 


Taxation 


63. See statutory provisions. 

6&4. Grand Family Laundry _ v. 
Baltimore, 134 Md. 99, 106 A 254. 

65. In re Denne, 10 Ont. 767. 


66. Pringle v. Stratford, 20 Ont. 
L. 246, 15 OntWR 38 [dism app 14 
OntWR 43]. \ 

[a] School taxes.—An exemption 
to a manufacturing establishment 
does not carry with it an exemption 
from school taxes where the school 
taxes are excepted from the opera- 
tion of the general exemption law, 
and there is no provision to the con- 
trary in the statute authorizing the 
granting of exemptions to manufac- 
ing establishments. Pringle v. Strat- 
ford, 20 Ont. L. 246, 15 OntWR 38 
[dism app 14 OntWR 437]. 

67. Farnsworth Co. v. Lisbon, 62 
Me. 451; Brewer Brick Co. v. Brewer, 
62 Me. 62, 16 AmR 395. 

68. Lexington v. Lexington Léader 
Co., 193 Ky. 107, 2835 SW 31. 

69. H. M. Rowe Co. v. State Tax 
Commn., 149 Md. 251, 131 A 509. 

70. American Tobacco Co. v. Bowl- 
ing Green, 181 Ky. 416, 205 SW 570. 

71. Standard. | Tailoring. -Co..* v. 
Louisville, 152 Ky. 504, 153 Sw 764, 
44 LRANS 303, AnnCas1915B 220. 

[a] Reason for rule.—‘It seems 
quite obvious that it was not in- 
tended by the adoption of this ordi- 
nance to-exempt from taxation the 
multitude of concerns that in some 
way or another are engaged in the 
business of changing the character 
of material from one form to another. 
To give the ordinance the construc- 
tion contended for would defeat in 
place of accomplish the result in- 
tended in its adoption, which was to 
induce the location in the city of new 
manufacturing establishments that 
would bring wealth into the city to 
increase its revenue when the period 
of exemption had passed, because the 
diminution in revenue by the exemp- 
tion of the large class continually 
engaged in changing articles or ma- 
terial from one form: to. another 
would largely exceed the amount that 
might be produced as a result of the 


chant tailor and the shoemaker would 
be exempt from taxation, while their 
next door neighbors, the clothing 
merchant and the dealer in shoes, 
would be taxed.” Standard Tailoring 
Co. v. Louisville, 152 Ky. 504, 506, 
153 SW 764, 44 LRANS 303. 

72. Bessemer Laundry Co. v. 
Bessemer, 215 Ala. 63, 109 S 104. 

73. Hughes v. Lexington, 211 Ky. 
596, 277 SW 981. 

74. Kentucky Electric Co. v. 
Buechel, 146 Ky. 660, 143 SW 58, 38 
LRANS 907, AmnnCasi913C 714. 

75. Frederick Electric Light, etc., 
Co. v. Frederick City, 84 Md. 599, 36 
A 362, 36 LRA 130. 

76. Louisville, etc. R. Co. v. 

Louisville, 143 Ky. 258, 136 SW 611; 
Continental Tobacco Co. v. Louisville, 
123 Ky. 178, 94 SW 11, 29 KyL 616; 
Middlesboro v. New South Brewing, 
etc., Co., 108 Ky. 351, 56 SW 427, 21 
KyL 1782. 
Louisville v. Louisville Tin, 
etc., Co., 170 Ky. 557, 186 SW 124; 
Mengel Box Co. v. Sea, 167 Ky. 198, 
180 SW 3847, LRA1916D 108; Louis- 
ville, etce., R. Co. v. Louisville, 143 
Ky. 258, 136 SW 611; Jones v. Louis- 
ville, 142 Ky. 759, 1385 SW 301. 

{a] Box manufacturer.—A corpo- 
ration manufacturing wooden boxes, 
on adding a new plant for the manu- 
facture of paper boxes, is not a new 
business so as to entitle it to exemp- 
tion. Mengel Box Co. v. Sea, 167 Ky. 
193, 180 SW 347, LRA1916D 108. 

78. Elam v. Salisbury, 180 Ky. 142, 
202 SW 56. 

79. B. F. McCormick Lumber Co. 
v. Winchester, 155 Ky. 494, 159 SW 
997; Louisville v. New York Baking 
Co., 151 Ky. 758, 152 SW 980; Victor 
Cotton Oil Co. v. Louisville, 149 Ky. 
149, 148 SW 10; Continental Tobacco 
Co. v. Louisville, 123 Ky. 173, 94 SW 
11, 29 KyL 616. 

[a] A wholesale bakery corpora- 
tion, which took over the business of 
a retailer, and enlarged it and moved 
it to another location, is not a new 
manufacturing establishment within 
Const. § 170, providing.that the gen- 
eral assembly may authorize towns 
to exempt manufacturing establish- 
ments from taxation to induce loca- 
tion, and the act governing first class 
Cities (Ky. St. § 2980a). Louisville 
v. New York Baking Co., 151 Ky. 758, 


agree, that appellee is not entitled to 
the exemption upon these new plants 
if they are but enlargements of its 
former business, but is entitled there- 
to if they are new manufacturing 
establishments. Upon this question 
of fact the evidence is all one way, 
and fully supports the chancellor’s 
finding that they are the latter. The 
formerly established business of ap- 
pellee was the operation of an ordi- 
nary sawmill. In its new plants it 
manufactures veneers and_ cores, 
which are finished products.or units 
used in the making of furniture. The 
new plants do not make, out of dif- 
ferent materials or by new processes, 
anything appellee ever made before. 
On the contrary, they are complete 
innovations, differing in every essen- 
tial feature from appellee’s old busi- 
ness. New property was acquired 
upon which to install new machinery 
wholly different in character, purpose 
and kind from anything theretofore 
owned or operated by. appellee, to pro- 
duce finished articles of commerce it 
had never made or handled. The 
only common factors in the old and 
new enterprises are ownership and 
general supervision, which obviously 
are not material.’’ Bristow v. Wood- 
Mosaic Co., supra. 

81. Vogt Bros. Mach. Co. v. Sea, 
181 Ky. 327, 204 SW 76. 


82. Voght Bros. Mach. Co. v. Sea, 
supra. 
{a] Reason for rule—‘‘The law 


looks to the substance and not to the 
shadow, and since the manufacturer 
of the pumps and hydrants formed 
but an! insignificant portion of ap- 
pellant’s business, we are not dis- 
posed to hold that a mere trifle 
should have a controlling influence 
on the question. As a matter of fact 
the National Foundry & Machine 
Company was engaged principally in 
the structural iron business. Its. 
plant was not acquired for the pur- 
pose of continuing its business, but 
as a mere site for the business which 
appellant proposed to establish. The 
appellant company was organized for 
the real purpose of manufacturing ice 
and refrigerating machinery. ... 
The difference between its business 
and that of appellant was so radical 
and pronounced as to make the dif- 
ference one of kind and not merely 
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utes, but not under the provisions of other stat- 
utes,®4 the exemption includes a manufacturing es- 
tablishment located in territory brought within the 
municipal limits by annexation. In a few jurisdic- 
tions it is held that a municipal ordinance granting 
an exemption to manufacturing establishments, pro- 
vided such establishments are newly created, is void 
as giving them a preference over prior established 
businesses of the same kind.*° 

Designation of particular establishment in grant 
of exemption. Some,*®® but not other,®’ statutes au- 
thorizing municipalities to grant exemption from 
taxation to manufacturing establishments require 
the municipal grant of exemption to specify the par- 
ticular establishments exempted. 

Property of lessor. An owner of property leased 
to a manufacturing establishment cannot lawfully 
be granted, or enjoy, an exemption in respect of such 
property,®* unless the property was exempt before 
the lease and the exemption rights were not forfeited 
by the leasing.®® 

Property used in distribution. Property used by 
manufacturing establishments in the distribution, 
as distinguished from the manufacture, of their 
products, is not exempt from municipal taxation.%° 

An exemption of the stock of a manufacturing 
corporation for a term of years under an authorizing 
statute exempts shares of stock in the hands of a 
stockholder.®+ 

[§ 4357] cc. Period of Exemption. A manufac- 
turing establishment which accepts an exemption 
for a shorter period of time than is granted to it 
of degree.’”’ Vogt Bros. Mach, Co. v. 
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fundamental purpose of the statute 


by the resolution of the city council is thereafter 
precluded from claiming the exemption for the full 
term contained in the resolution.®? Also, an exemp- 
tion may be terminated by the breach of a condition 
subsequent imposed by statute or contract,®? as 
by ceasing to carry on the business®* or by failing 
to operate a factory continuously at full capacity ;°° 
but, in the absence of any condition subsequent or 
breach thereof, a contract exemption, after it has 
come into’existence, continues for the full term pro- 
vided in the contract.*® 

[§ 4358] (f) Railroad and Street Railway Com- 
panies®’—aa. In General. Subject to such restric- 
tions or limitations as may be imposed by statute,® 
railroad and street railway property within the 
municipal limits is ordinarily subject to municipal 
taxation,®® even though the tracks extend beyond 
such limits.1 The power of the city to tax is not 
revoked by a provision conferring on a state board 
of equalization power to assess the taxable value 
of all railroad property in the state, including such 
property located in the city,? but thereafter the city 
must exercise the power under the terms of the 
equalization statute,? charter powers, so far as they 
are inconsistent therewith, being repealed thereby.* 
Railroad property is not subject to municipal taxa- 
tion where it is expressly exempted therefrom,® or 
the state expressly or impliedly reserves the sole 
right to tax it,® or the state has not granted the 
power to the city.” 

[§ 4359] bb. Real Property. Under statutes pro- 
viding that all realty within a city owned by any 


buque, 17 Iowa 120 (where certain 


T§§ 4356-4359 


Sea, 181 Ky. 327, 330, 204 SW 76. 

83. Bristow v. Wood-Mosaic Co., 
205 Ky. 574, 266 SW 60. 

84. Robertson v. Southern Paper 
Co., 119 Miss. 113, 80 S 384; Adams 
vy. Lamb-Fish Lumber Co., 103 Miss. 
491, 60 S 645. 

85. Pirie v. Dundas, 29 U. C. Q. B. 
4601. 

86. Franklin Falls Pulp Co. v. 
Franklin, 66 N. H. 274, 20 A 333. 

87. Caverly-Gould Co. v. Spring- 
field, 83 Vt. 396, 76 A 39 (distinguish- 
ing the Vermont and New Hampshire 
statutes). 

88s. Filippe A. Broadbent Mantel 
Co. v. Baltimore, 134 Md. 90, 106 A 
250; Portsmouth Shoe Co. v. Ports- 
mouth, 74 N. H. 222, 66 A 1045. 

{a] Reason for rule.—‘It is cer- 
tain that the language of the statute 
does not clearly disclose an inten- 
tion to allow the exemption of one 
man’s property from taxation, be- 
cause it is used by another under 
some contractual arrangement be- 
tween them, in a business which en- 
joys an exemption. If the mere use 
of the property, without regard to its 
ownership, had been intended to be 
the test to determine whether it 
could be exempted under the statute, 
it would be natural to expect more 
explicit language indicating such a 
purpose. Fhe ‘manufacturing estab- 
lishment’ referred to in the statute 
means, or relates to, the property 
of the proprietors of the industry, 
who receive the benefit conferred by 
the statute, and not the property of 
others having no interest in the 
prosecution of the business. The 
city councils of Portsmouth had no 
power to vote to exempt the prop- 
erty of the plaintiff upon the condi- 
tion that it should lease it to an- 
other manufacturing company. 
Though the vote did not directly 
take that form, that is the practical 
effect of it, as claimed by the plain- 
tiff. A construction of the statute 
supporting such a transaction would 
be an encouragement, not of manu- 
facturing industries, which is the 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(Opinion of the Court, 58 N. H. 623), 
but of the business of leasing manu- 
facturing property. Any benefit de- 
rived by the lessee in such a case 
from the exemption would be indirect 
and remote depending, not upon the 
statute, but upon the leasing con- 
tract.” Portsmouth Shoe Co. v. Ports- 
mouth, 74 N. H. 222, 224, 66 A 1045. 

89. Caverly-Gould Co. v. Spring- 
field, 83 Vt. 396, 76 A 39. 

90. Kentucky Electric Co. v. Bue- 
chel, 146 Ky. 660, 143 SW 58, 38 
LRANS 907, AnnCas1913C 714; Cov- 
ington Gas-Light Co. v. Covington, 
84 Ky. 94; Covington v. Covington 
Gaslight Co., 2 SW 326, 8 KyL 515, 
13 Ky. Op. 1079. 

[a] Distribution of electricity.— 
Poles, conduits, wires, and _ other 
property used wholly in distributing 


‘electricity are subject to taxation. 


Kentucky Electric Co. v. Buechel, 146 
Ky. 660, 143 SW 58, 38 LRANS 907, 
AnnCas19138C 714. 

91. Richardson y. St. Albans, 72 
Vt. 10547 “Am 100; 

92. Liondale Bleach, etc., Works v. 
McGrath, 68 N. J. L. 215, 52 A 714 
{aff 68 N. J. L. 781 mem, 54 A 1124 


mem]. 
Fi ge See infra text and notes 94, 


6. 

95. Havre de Grace Real Est., etce., 
Co. v. Havre de Grace, 102 Md. 38, 61 
A 662. 

96. Caverly-Gould Co. 
field, 83 Vt. 396, 76 A 39. 

97. Taxation of railroad and street 
railroad companies: 

Generally see Taxation [87 Cyc 841]. 
License fees and taxes see Railroads 

[83 Cye 42]; Street Railroads [36° 

Cyc 1462]. 

98 See infra §§ 4359-4361. 

99. Ga.—Savannah, etc., R. Co. v. 
Savannah, 112 Ga. 164, 37 SE 398; 
Ly ah v. Central R., etc., Co., 50 Ga. 

Iowa.—Illinois Cent. R. Co. v. Ham- 
ilton County, 73 Iowa 313, 35 NW 238. 
But see Dubuque, etc., R. Co. v. Du- 


94. Polson v. Owen Sound, 31 Ont. 


v. Spring- 


railroad-property was held not sub- 
ject to municipal taxation, and the 
judges were equally divided in opin- 
ion as to other property). 

Ky.—Louisville Bridge Co. MA 
Louisville, 65: SW 814, 23 Kyl 1655. 

Mich.—Detroit United R. Co. v. 
State Tax Comrs., 136 Mich. 96, 98 
NW 997. 

Pa.—Braddock Borough v. Monon- 
gahela St. R. Co., 28 Pa. Super. 262. 

Va.—Orange, etc., R. Co. v. Alex- 
andria, 17 Gratt. (58 Va.) 176. 

W. Va.—Point Pleasant Bridge Co. 
v. Point Pleasant, 32 W. Va. 328, 9 
SE 231. 

[a] Railroad  bridge.—Louisville 
Bridge Co. v. Louisville, 65 SW 814, 
23 KybL 1655; Point Pleasant Bridge 


Co. v. Point Pleasant, 32 W. Va. 
328, 9. SE 231. 
1. Newport. News, etc., R., etc., 


Co. v. Newport News, 100 Va. 157, 
40 SE 645. 

2. Central Trust Co. v. Wabash, 
etce., R. Co., 27 Fed. 14. 

Ss. § Union. Pac. R. “Co. ve. Ryan, 
1186U.Si) 616,06) SCt-60ny 2ertered: 
te Pacific R, Co. v. Watson, 61 Mo. 


4, See cases supra note 2. 

5. See infra § 4361. 

6. Alaska Northern R. Co. v. Se- 
ward, 229. Fed. 667, 144 CCA 17; 
Houston County v. Central R. Co., 72 
Ga. 211; Albany v. Savannah, etc., R. 
Co., 71 Ga. 158, 

7 Savannah v. Atlanttic, etc., R. 
21 F. Cas. No. 12,385, 3 Woods 


[a] Statute not granting power.— 
A statute which requires railroads 
to return the value of their property 
to the comptroller-general of the 
state to be taxed is not a grant of 
authority to a city to levy a tax 
for municipal purposes. Sayannah v. 
Jesup, 106° U.S: 563, 1 (S@t 512627 
L. ed. 276; Savannah vy. Atlantic, etc., 
ones 21 F, Cas. No. 12,385, 3 Woods 

8. Taxation of real property of 
railroad company generally see Taxa- 
tion [37 Cyc 842, 917]. 


§§ 4359-4361] 


railroad company shall be subject to taxation for 
city purposes, the same as other realty in the city,® 
all lands located in a city and belonging to a rail- 
road are taxable regardless of whether or not they 
are indispensable to its operation.1° However, the 
power, if any, of a municipal corporation to tax 
real property belonging to a railroad company is 
limited to that delegated to it by the legislature ;14 
and, under the restricted powers conferred by some 
statutes, a municipality may tax such,’? and only 
such, real property of a railroad company within 
the municipal boundaries as is not used in the opera- 
tion or ordinary business of the railroad. If a par- 
cel of land is taxed as a whole, and a part of it is 
used for the operation of the road and is exempt 
under the statute, the whole tax is void.14 

Power house. It is variously held under different 
statutes that a power house owned by a railroad 
company*® or a company operating a subway,'* but 
not one owned by a street railroad company,'’ is 
subject to municipal taxation. 

[§ 4360] cc. Rolling Stock.18 It has been both 
affirmed'® and denied?° that a municipality has 
power to tax the rolling stock of a railroad. It is 
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not necessary to the application of an ordinance 
taxing each street car which runs within the mu- 
nicipality that each car shall run every day?! or the 
whole of any particular day.?? 

[§ 4361] dd. Exemptions. Exemption of the prop- 
erty of a railroad company from taxation by a 
municipal corporation may be effected by statutory 
or charter provisions,?* or by contract between the 
railroad company and the city.24 <A statute ex- 
empting railroad property from taxes generally”® 
is frequently held to exempt from municipal taxes.”° 
A statute which in express terms makes the munici- 
pal taxes and exemptions therefrom follow the law 
regulating state and county taxation?’ exempts rail- 
road property from municipal taxes where such 
property is exempt from state and county taxes ;7* 
but where municipal taxation does not follow the 
state and county scheme,” statutes exempting rail- 
road property from state and county taxes do not 


exempt it from municipal taxes.2° An exemption of 


railroad property from taxation for municipal pur- 
poses will not be inferred from a payment of license 
fees on cars that the railroad company runs over the 


9. See statutory provisions, 

10. Pennsylvania R. Co. v. Pitts- 
burgh, 104 Pa, 522 (decided under a 
Statute applicable to only one city). 

tLe Pederallt’St.,etc.¥ “Rs Cox) v. 
Pittsburgh, 226 Pa. 419, 15 A 662. 

12. Boston, Ctc.o KR. Co. V. .Ports= 
mouth, 80 N. H. 7. 112 A 394; In re 
Lehigh Valley R. Co., (N. J. Sup.) 
71 A 126; and cases infra this note. 

[a] “Ordinary business,” as used 
in such statute, is construed to mean 
the business of transportation. Bos- 
rs etc., R. Co. v. Portsmouth, 80 N. 
1365 112 A 394. 

fas Property held taxable.—(1) 
Property not used for railroad pur- 
poses. Camden, etc., . Co. v. At- 
lantic City, 58 N. J. L. 316, 33 A 198 
[asi 60 °N.-J.. lu. (242, 41 A> 11167]; 
Montpelier v. Central Vermont R. 
Coe.) 89. Vt. (36, 93. A 1047: In. re 
Northern Pac. R. COs) 22 Bue Coe ZA, 
25 DomLR 28 [app dism oy A INO 
602, 36 DomLR 505]. 2) A pier 
belonging to a railroad wat used by 
a consignee in his own business with 


permission of the railroad. In re 
Lehigh Valley R. Co., (N. J. Sup.) 
71 A 126 . 

13. 


Ga.—Atlanta v. Georgia Pac. 
R, Co., 74 Ga. 16, 

N. H.—Boston, etc., R. Co. v. Ports- 
mouth, 80 N. H. 7, 112 A 394; Boston, 
etc:, R. Cory: Franklin, 76 N. H. 459, 
84 A 44; Nashua, etc., 1S ae Oe Ham 
Nashua, 62 N. H. 602. 

N. J.—In re West Shore, etc., Ter- 
minal Co., (Sup.) 49 A 543. 

Pa.—in’ re Pittsburgh, 81 Pa. Su- 
per. 564; In re East Pennsylvania R. 
Co., 1 Walk, 428; Berks v. Hast Penn- 
sylvania R. Co., 1 Woodw. 376. 

Vt.—Monpelier v. Central Vermont 
R. Co., 89 Vt. 36, 93 A 1047. 

[a] Property held not taxable.— 
(1) Rights of way, yards, and struc- 
tures actually used in the trans- 
portation of freight and passengers. 
Atlanta v. Georgia Pac. R. Co., 74 Ga. 
16; Pennsylvania R. Co., v. Pitts- 
burgh, 221 Pa. 90, 70 A° 271; New 
Castle v. Pittsburgh, etc., R. Co., 72 
Pa. Super. 135. (2) Lands which, 
although adjacent to a railroad right 
of way, are owned by the railroad 
and used for railroad purposes. New 
Jersey Junction R. Co. v. Jersey City, 
63 N.' J. Li. 120, 43 A 577; In re West 
Shore, etc., Terminal Co., (N. J. Sup.) 
49 A 543. (3) Land leased to a rail- 


road company and used for railroad | 


ast ag In re Pennsylvania R. 

4 CN: J. Sup.) 49° A> 543. (4) 
Railroad land under lease to a ship- 
per where such lease facilitates the 
transportation business of the rail- 
road. Montpelier v, Central Vermont 


R. Co., 89 Vt. 36, 93 A 1047. 


14. Montpelier v. Central Vermont 
R. Co., supra. 
15. Boston, ete., R. Co. v. Ports- 


mouth, 80 N. H. 7, 112 A 394; Boston, 
etc., R. Co. v. Franklin, 76 N. H. 459, 


84 A 44 

16. Peo. v. O’Donnel, 202 N. Y. 
3133 .954NE 762; 

17. Philadelphia v. Hlectric Tract, 


Co., 208 Pa. 157, 57 A 354. 

18. Taxation of rolling stock of 
railroads generally see Taxation [37 
Cyc 845, 919]. 

19. Orange, etc., R. Co. v. Alex- 
andria, 17 Gratt, (58 Va.) 176. 

20. Bessemer v. Southern R,. Co., 
157 Ala. 428, 48 S 103; Dubuque, ete., 
R. Co. v. Dubuque, 17 Iowa 120; 
Tyler v. Coker, 58 Tex. Civ. A. 605, 
124 Sw 729. 

21. Braddock Borough vy. Monon- 
gahela St. R. Co., 28 Pa. Super. 262. 

22. Braddock Borough v. Monon- 
gahela St. R. Co., supra. 


23. See statutory and charter pro- 
visions. 
[a] Application to particular rail- 


road.—Statutes subjecting railroads 
to a state tax and exempting them 
from municipal taxes are held ap- 
plicable to a railroad operating in 
the streets of a city for the trans- 
portation of freight to the railroad 
terminals. Detroit v, Detroit Mfrs.’ 
R. Co., 149 Mich. 530, 1183: NW 365. 


24. See supra § 4327, 4335. 

25. See Taxation [37 Cyc 915]. 

26. Ga.—Augusta v. Georgia R., 
etc., Co., 26 Ga, 651. 

Ill.— Neustadt v. Illinois Cent. R. 
Co., 31 Ill, 484. 


Ky.—Hlizabethtown, etc., R. Co. v. 
Elizabethtown, 12 Bush 233. 

Miss.—Adams v. Yazoo, ete., R. 
Co., 75 Miss. 275, 22 S 824! 

Mo.—Aurora v. McGannon, 138 Mo. 
38, 39 SW 469. 

N. J.—Morris, etc., R. Co. v. Haight, 
35 ae ci ND Bremen: 0 

I—McTwiggan v. Hunter, 19 R. 

ag 65, 33.A 5, 29 LRA 526. 

Va.—Richmond Union Bank vy. 
Richmond, 94 Va. 316, 26 SE 821; 
Petersburg v. Cocke, 94 Va. 244, 26 
SE 576, 36 LRA 432. 

Construction and operation of ex- 
emption statutes generally see supra 


See supra § 4318. 
Columbia, ete., R. Co. v. Chil- 
, 6 Wash. 612, 34 P 163. 
29. See supra § 4318. 
U. S.—Moore v. Holliday, 17 
FY Cas. No. 9,765, 4 Dill. 52. 
Ga.—Macon v. Central R., etc., Co., 


50 Ga, 620. 
Iowa.—Dunlieth, etc., Bridge Co., 


i 


|one form of tax for the other, 


v. Dubuque, 32 Iowa 427; Dubuque, 
etc., R. Co. v. Dubuque, 17 Iowa 120; 
Davenport v. Mississippi, ete., R. 
Co., 16 Iowa 348. 

La.—New Orleans Second Munici- 
pality v. New Orleans, etc., R. Co., 10 
Rob. 187. 

Mo.—Livingston County v. Hanni- 
bal, ete., R. Co., 60 Mo. 516; St. Jos- 
eph v. Hannibal, etc., R. Co., 39 Mo. 

Va.—Orange, etc., R. Co. v. Alexan- 
dria, 17 Gratt. (58 Va.) 176. 

[a] Reason for rule.—‘‘The act to 
which this section belongs is a gen- 
eral law imposing taxes for the sup- 
port of the state government. This 
particular section relates to the taxes 
which railroad companies shall pay 
to the state. It does not relieve 
the companies from liability to be 
taxed on their property; it only 
compounds for the tax on property 
by allowing the companies, in lieu 
of it, to pay a tax on the transpor- 
tation of passengers, but expressly 
reserves the right to tax their prop- 
erty, in case of their failure, in any 
period of six months, to pay the tax 
on the passengers. It only changes 
the form of taxing the companies by 
the state, and gives an exemption 
from the tax in one form, where the 
tax in the other form has been paid. 
This exemption was necessary to 
carry into effect the substitution of 
and 
to avoid the injustice of subjecting 
the companies to a double burden. 
But this reason did not require that 
the exemption should be extended to 
the city tax also, for which no com- 
mutation was provided, and which 
was wholly independent of the tax 
to the state. I do not perceive any 
reason connected with the new sys- 
tem of taxation introduced by this 
act, nor any consideration of conven- 
ience or justice, which would make 
it proper or necessary to allow such 
an exemption. On the contrary, it 
would have been obviously unjust 
for the state to purchaSe a com- 
pliance with the new system on the 
part of the railroad companies, at 
the expense of the other tax payers 
in the cities, who would have to Sus- 
tain the bur den of city taxation from 
which those companies would be re- 
lieved by such an exemption.” Or- 
ange, etc., R. Co. v. Alexandria, 17 
Gratt. (58 Va.) 176, 181. 

[b] Tax on gross earnings.—A 
statutory provision declaring.a tax 
on gross earnings of a railroad com- 
pany to be in lieu of taxés for all 
purposes has been held to apply only 
to state and county taxes and not. to 
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road,*1 or from a payment of a bonus or franchise 
tax which is not based on any property valuation,*” 
unless the statute provides that the particular tax 
authorized shall be in lieu of all other taxes.** 

[§ 4362] ee. Shares of Capital Stock.** Shares of 
eapital stock in railway companies are subject to 
municipal taxation, just as other stocks, in the 
hands of the holders,*® unless the statutes relating 
to municipal taxation are construed not to give the 
city power to tax them.** A statutory exemption 
of the railroad’s income, granted to the railroad, 
will not operate to exempt the stockholder’s income 
from his stock holdings.** 

[§ 4363] (g) Water, Gas, and Electric Light Com- 
panies**—aa. In General. The reservoir and other 
improvements on the land of a water company are 
taxable as real estate.2® According to some authori- 
ties, water pipes under the streets are taxable as 
personal estate,*° but not as real estate.*4, Accord- 
ing to other authorities, however, a water company’s 
water mains and pipes are taxable as land,*” and not 
under the classification of ‘‘buildings or other im- 
provements.’ 48 

[§ 4364] bb. Exemptions.*4 Generally a munici- 
pality has no power to exempt from taxation the 
property of a water, gas, or electric light company ;*° 
but sometimes provision is made by charter or stat- 
ute for the allowance of a limited or restricted ex- 
emption.*¢ Under the different charter or statu- 
tory provisions, the exemptions allowable are vari- 
ously restricted to property appropriated for public 
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purposes ;‘7 property required to carry out the cor- 
porate purposes of the company and already in- 
cluded in the capital stock on which it pays a state 
tax;*® aqueducts;#2 or to improvements,°® as dis- 
tinguished from land alone.*+ A statute exempting 
property of water companies where the city accepts 
their services without charge does not apply where 
the city has paid for such services;°? and under a 
statute or charter providing that the payment of 
a license on an occupation or business shall exempt 
from payment of an ad valorem tax thereon, pay- 


ment of a license tax by a gas company does not ~ 


exempt from payment of an ad valorem tax onsprop- 
erty engaged in the business.®* A statute exempting 
property used in ‘‘supplying’’ electricity includes 
property used in ‘‘manufacturing’’ it.°* Under 
some statutes an exemption may be granted to a 
water company only at the same time that the fran- 
chise itself is granted.®* 

[§ 4365] cc. Property Extending through Several 
Municipalities. Under the express provisions of 
some statutes, where a supply of water is secured 
at a distance from the city supplied, the property 
is subjected to taxes in the various municipalities 
in which it is located.®>* On the other hand, a stat- 
ute exempting from taxation generally the property 
of a company supplying a single municipal district 
but reaching out into other municipalities for its 
supply exempts the property from municipal taxes 
wherever its property is located.57 

[§ 4366] dd. Companies in Competition with Mu- 


prevent taxation, by a city author- 
ized to tax all taxable property with- 
in the limits, of the depot grounds, 
buildings, and roadbed within the 
limits. Dubuque, ete., R. Co. v. Du- 
buque, 17 Iowa 120; Davenport v. 
Var aa ete, RCo 16% Lowa 


31. Newport v. South Covington, 
etc., R. Co., 89 Ky. 29, 11 SW 954, 11 
KyL 319; Louisville City R. Co. v. 
Louisville, 4 Bush (Ky.) 478. 

32. Dallas v. Dallas Consol. Elec- 
tric St. R. Co., 95 Tex. 268, 66 SW 
835 [rev on other grounds (Civ. A.) 
65 SW 201]. 

33. Columbia, etc., R. Co. v. Chil- 
berg, 6 Wash. 612, 34 P 168. 

34. Taxation of shares of railroad 
re generally see Taxation [37 Cyc 

35. Dubuque, ete, R. Co., v. Du- 
buque, 17 Iowa 120. 

36. Richmond vy. Daniel, 14 Gratt. 
(55 Va.) 385. 

37. Goodwin v. Ottawa, 12 Ont. L. 
236, 8 OntWR 77 [app dism 7 Ont 
WR 204]. 

38. Cross references: 

Electric light company as manufac- 
oe establishment see supra § 
General taxation of water, gas, and 
electric light companies see Taxa- 

tion [87 Cye 854-856, 920]. 
Remission or exemption in payment 

Biae teccs supplied see supra § 


39. St. Croix Electric Light, etce., 
Co. v. Milltown, 31 N. B. 452. 

40. St. Croix Electric Light, etce., 
Co. v. Milltown, supra. 

41. St. Croix Electric Light, etce., 
Co. v. Milltown, supra. 

42. Calgary Gas, etc., Co. v. Cal- 
gary, 2 Terr. L. 449. 

43. Calgary Gas, etc., Co. v. Cal- 


gary, supra. 
44. Exemption of: 

Property extending through several 
municipalities see infra § 4365. 
Water companies from taxation gen- 
erally see Taxation [37 Cyc 920]. 
45. Cartersville Water Works Co. 
v. Cartersville, 89 Ga. 689, 16 SE 
70; Monroe Water Works Co. v. Mon- 


roe, 110 Wis. 11, 85 NW 685, ‘ 

46. See infra text and notes 47— 
51. 

47. Augusta v. Augusta Water 
Dist., 101 Me. 148, 63 A 663. 

{a] Public property.—A water 
district created for supplying the in- 
habitants of such district and cer- 
tain municipalities with pure water 
for domestic and municipal purposes 
is a public municipal corporation, 
and, under Rev. St. c 9 § 6, such of 
its property as is appropriated to 
public uses is exempt from muni- 
cipal taxation. Augusta v. Augusta 
Water Dist., 101 Me. 148, 63 A 663. 

48. Pittsburg v. Consolidated Gas 
Co., 34 Pa. Super. 234; Lancaster v. 
Edison Electric Illum. Co., 8 Pa. Co. 
631. 

[a] Gas company.—A gas com- 
pany is not taxable by a city for any 
portion of twelve acres of real es- 
tate owned by it, where it appears 
that nearly half the acreage is occu- 
pied by the gas plant itself, and the 
remainder is used for dumping cin- 
ders and, other refuse from the 
works, for storage of coal, pipe, etc., 
necessary for the business of the 
company, for emergencies, and that 
the company contemplated using such 
portion to enlarge its plant for its 
increasing business. Pittsburg v. 
 bhgeie ee Gas Co., 34 Pa, Super. 
34 


49. Peo. v. Neville, 183 App. Div. 
799, 170 NYS 583 [aff 228 N. Y. 510 
mem, 126 NE 919 mem]. 

[a] Reservoir for regulating sup- 
ply.—Under a statute providing for 
the taxing of storage reservoirs and 
the exempting of aqueducts, it is 
held that.a reservoir used simply to 
regulate the volume of water accord- 
ing to the demands of different peri- 
ods of the day is an essential part 
of the aqueduct system, as distin- 
guished from the storage system of 
the waterworks, and is exempt. Peo. 
v. Neville, 183 App. Div. 799, 170 NYS 
583 [aff 228 N. Y. 510 mem, 126 NE 
919 mem]. 

50, Jersey City v. Huber, 90 N. J. 
L, 692, 101 A 378. 

[a] Improvement exceeding pres- 


ent needs of city.—The fact that the 
improvement constructed is larger 
than required for the present needs 
of the city does not bar the right 
to an exemption if the improvemént 
was not built as a business venture. 
Jersey City v. Huber, 90'N. J. L. 692, 
101 A 378. : 

51. Jersey City v. Huber, supra. 

52. Dover v. Maine Water Co., 90 
Me. 180, 38 A 101. 

Remission of taxes as payment for 
services or supplies see supra § 4335. 

53.. Newport Light Co, v. Newport, 
20 SW 434, 14 KyL 464. 

[a] “Property” and “business” 
distinguished.—“It does not seem to 
us that it was intended by the char- 
ter to exempt from ad valorem taxa- 
tion the property of appellant used 
in the manufacture and distribution 
of its commodity or stock in trade, 
which is gas, for the. business of 
manufacturing and selling gas is 
entirely distinct from the property 
owned and used for the purpose.” 
Newport Light Co. v. Newport, 20 
SW 434, 435, 14 KyL 464. 

54. Southern Electric Light, etc., 
Co. v. Philadelphia, 191 Pa. 170, 43 
A128. 

[a] Reserve plant to be used only 
in case of emergency.—Southern 
Electric Light, etc., Co. v..Philadel- 
phiay 190 Pa D0 .4c ead aon 


55. Bowen v. Newell, 16 R. I. 2388, 
14 A 873. 
[a] Works already built.—Under 


a statute permitting any town coun- 
cil to grant the right to lay water 
hipes in a highway, and to erect and 
maintain reservoirs, including the 
power to exempt such pipes and 
reservoirs from taxation, the exemp- 
tion can only be made as one of 
the terms of the grant, and cannot 
be given to works already built. 
Baten v., Newell, 16 R. I, 238, 14 A 

56. Temescal Water Co. v. Nie- 
mann, 22 Cal, A. 174, 133 P 992; New 
York v. Deyo, 158 App. Div. 319, 143 
NYS 334 [aff 2138 N. Y. 706 mem, 108 
NE 1104 mem]. 

57. Canaan vy. Enfield Village Fire 
Dist: 74° NE oL7, |70" A- 250 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 4361-4366 


me ry rere 
 §§ 4366-4368] 


nicipal Plant.°* A city building and owning a water- 
works system cannot tax a competing waterworks 
company for the cost of construction and mainte- 
nance of the municipal plant, where it appears that 
the private company has a franchise for the entire 
city and has not defaulted in its contract to furnish 
an adequate supply of pure and wholesome water ;°? 
but where it appears that there is no contract be- 
tween the city and the private company for the 
supply of water, the city may tax the company for 
the construction and maintenance of a municipal 
plant,°° even though the city has applied to the state 
water commission for permission to purchase the 
company’s plant and has failed to purchase after 
such permission has been granted.*! 

[§ 4367] (9) Vessels.°? The situs of a vessel, for 
the purpose of municipal taxation, is the place of 
registration and port from and to which it regularly 
departs and returns,®°* unless it has acquired an 
actual and permanent situs outside the city where 
it is enrolled and registered,®* or unless a statute 
expressly provides that the vessel shall be taxable 
in the city where the owner resides, and the owner 
resides elsewhere.® A coasting vessel registered 
under the federal statutes is taxable where it is 
being regularly used,®® although the owner is a resi- 
dent of another state where'he is assessed there- 
for.6’ A municipality cannot levy a tax on vessels 
passing a certain bridge,®® or only temporarily 
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within its limits,®® and, of course, power to tax 
property within the city limits does not authorize 
the taxing of ships outside the limits.”° 

[§ 4368] (10) Buildings.”! While, under a prop- 
erly worded ordinance, buildings may be liable to 
taxation separate and apart from the land upon 
which they stand,’? some ordinances are construed 
not to make them so liable,7* except where they 
stand on leased land exempt from taxation." 

New buildings. A statute allowing cities to ex- 
empt new buildings completed after a specified date 
or commenced before another specified date’® is an 
enabling statute,”° and requires action by the city 
before the taxpayer is entitled to the exemption.’” 
An ordinance passed by the city under the author- 
ity of such a statute is construed not to grant any 
exemption from taxes already fixed for the current 
year.*® 

Buildings in course of construction. A charter or 
statutory provision that a building in course of 
construction, commenced since the preceding assess- 
ment day and not ready for occupancy, shall not 
be assessed,’® is construed to give an exemption 
from taxes for the tax year in which the construc- 
tion of the building was commenced, where the 
building is not finished and ready for occupancy 
before the close of the tax year.2° The commence- 
ment of construction within the meaning of the 
charter or statute is the act of bringing together 


58. Power to build municipal wa-]mem)]. ‘ 77. Peo. v. Cantor, supra. 
terworks in competition with private [a] Reason for rule.—‘“It is said 78. Peo. v. Cantor, supra. 
water company see Waters [40 Cyc] that the State Water Supply Com- 79. See charter and statutory pro- 
770). mission in approving the plans and | visions. 

59. Skaneateles Water Works Co.]| granting the certificate to the vil- 80. Peo. v. Purdy, 167 App. Div. 


v. Skaneateles, 161 N. Y. 154, 55 NE 
562, 45 LRA 687 [aff 184 U. S. 354, 
22 SCt 400, 46 L. ed. 585]. 

{a] Reason for rule.—‘The appel- 
lant contends that chapter 181 of 
the Laws of 1875 and the acts amend- 
atory thereof and supplemental 
thereto, under which «the defendant 
has proceeded to construct water 
works of its own, authorizes the vil- 
lage, as its competitor, to tax the 
plaintiff company in the event that 
the net water receipts are not suffi- 
cient to pay interest and principal 
as they become due. Thus it may 
be compelled to contribute towards 
the cost of the construction and 
maintenance of the water works of 
its competitor, and, in addition a 
system of water taxes is devised by 
which taxpayers who are customers 
of the plaintiff corporation may be 
discriminated against and thus com- 
‘pelled through self-interest to cease 
taking water from the plaintiff and 
take care of the defendant instead. 
... An attempt to exercise the au- 
thority sought to be conferred by 
this provision of the statute would 
necessarily deprive a private corpora- 
tion of all its customers, and, as a 
result, the business of such corpora- 
tion would be absolutely destroyed, a 
business which the law assured it at 
the time of its incorporation should 
not be interfered with otherwise than 
by competition.” Skaneateles Water 
Works Co. v. Skaneateles, 161 N. Y. 
154, 167, 55 NE 562, 46 LRA 687 [aff 


184 U. S. 354, 22 SCt 400, 46 L. ed. 
585]. 
60. Matter of Beauty Spring Wa- 


‘ter Co., 184 App. Div. 17, 118 NYS 
659 [aff 198 N. Y. 413, 91 NE 1101]; 
Beauty Spring Water Co. v. Lyons 
Falls, 71 Mise. 577, 130 NYS 845 [aff 
149 App. Div. 418, 134 NYS 290 (aff 
210 N. Y. 601 mem, 104 NE 1126 
mem) ]. ‘ 

61. Matter of Beauty Spring Wa- 
ter Co., 134 App. Div. 17, 118 NYS 
659 [aff 198 N. Y. 413, .91 NE 1101]; 
Beauty Spring Water Co. v. Lyons 
Falls, 71 Misc. 577, 130 NYS 845 [aff 
149 App. Div. 418, 134, NYS 290 (aff 
910 N. Y. 601 mem, 104 NE 1126 


\ 


lage, made it a condition that the 
village acquire the water system of 
the water company, and that the vil- 
lage has been guilty of bad faith in 
not doing so. Assuming that to be 
true, I fail to see how it furnishes 
sufficient ground for the failure of 
the water company to pay the tax. 

. If the water company has any 
legal grievance arising out of the 
construction of the municipal system 
of water works without acquiring 
the plant of the water company, I 
think its remedy is not by resisting 
payment of the tax, but by direct 
action for that purpgse.”’ Matter of 
Beauty: Spring Water Co., 134 App. 
Div. 17,-21,.118 NYS 659 [aff 198 
N.-Y. 413, 91 NE 1101]. 

62. Taxation of vessels generally 
see Taxation [87 Cyc 782, 808]. 

63. Wheeling, ete., Transp. Co. v. 
Wheeling, 99 U. S. 273, 25 L. ed. 412; 
Wilkey v. Pekin, 19 Ill. 160; Newport 


v. Berry, 19 SW 288, 14 KyL 29; 
St. Joseph vy. Saville, 39 Mo. 460. 
64 Galveston v. Haden, (Tex. Civ. 


A.) 214 SW 766; Galveston v. J. M. 
Guffey Petroleum Co., 51 Tex, Civ. 
A, 642, 113 SW 585. 

Taxation of dredging equipment 
see supra § 4322 note 23 [a]. 

65.) St.° Simons ‘Transit | Co.° "Vv. 
Brunswick, 141 Ga. 477, 81 SE 199; 
Wright v. Brunswick, 140 Ga. 231, 78 
SE 839, AnnCas1914D 287. 


66. Battle v. Mobile, 9 Ala. 234, 44 
AmD 438. 

67. Battle v. Mobile, supra. 

68. Rabassa v. New Orleans, 3 
Mart. (La.) 218. 

69. Blanc v. New Orleans, 1 Mart. 
(La.) 119. 


Property temporarily inside city 
limits generally see supra § 4322. 

70. Blanc v. New Orleans, 1 Mart. 
(La.) 119. 

71. Taxation of buildings gener- 
ally see Taxation [37 Cyc 778]. 

72. State v. Elfe, 34 S.C. L. 395. 

73. State v. Elfe, supra. 

74. State v. Elfe, supra. 

75. See statutory provisions. 

76. Peo. v. Cantor, 116 Misc. 169, 
190 NYS 277 [aff 198 App. Div. 989 
mem, 190 NYS 947 mem]. 


637, 153 NYS 300 [rev 87 Misc 451, 
150 NYS 896, and rev on _ other 
grounds 216 N. Y. 704 mem, 111 NE 
1097 mem]. 

[a] Purpose and operation of ex- 
emption.—‘‘The evident purpose of 
the section in question (889a) was to 
strike an average: to fix a reasonable 
time for the building operation to 
proceed toward completion and give 
to the property owner the benefit of 
a total exemption during this period 
of construction and thereafter to as- 
sess the full value of the improve- 
ment in the condition it might then 
be found. To define and determine 
this period by any fractional or other 
description of the:completed work, as 
one-quarter or one-half thereof, 
would be too vague for practical 
purposes and but an invitation to 
interminable disputes. The drafts- 
men of the _ section accordingly 
adopted an arbitrary period of one 
year which they made applicable in 
all cases where building operations 
were in progress. They said to the 
property owner, during this period 
your improvement whatever may be 
its stage of completion shall be ex- 
empt in toto, but thereafter the ex- 
emption shall cease. October first 
is assessment day. If on that day 
it is found that construction of your 
building was begun after the first 
day of the October next preceding 
and is still unfinished, the assess- 
ment shall include nothing on ac- 
count of your improvement; other- 
wise the provisions of section 892 
shall be _ effective. The practical 
working of the exemption is as fol- 
lows: Buildings which have taken 
less than one year to build and are 
completed before October first are 
exempt for that year. Buildings be- 
gun after October first and still un- 
completed on the first of the suc- 
ceeding October are also exempt. But 
buildings begun before October first, 
and not completed on the first of 
the October following are assess- 
able.” Peo. v. Purdy, 167 App. Div. 
637, 640, 153 NYS 300 [rev on other 
grounds 216 N. Y. 704 mem, 111 NE 
1097 mem]. 
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and uniting the materials which enter into the con- 
struction,®! and not the beginning of excavation or 
preparing the land for the buildings.®? 
ing must be both finished and ready for occupancy 
to make it taxable for the year in which construc- 


tion was commenced.*? 


[§ 4369] 5. Levy and Assessment*‘—a. In General. 
The power to tax®® implies a power to levy,®® and 
the grant of power to levy carries with it the au- 
thority to adopt any reasonable method to make 


Sl. Peo. v. Purdy, 216 N. Y. 704, 
mem, 111 NE 1097 mem [rey 167 App. 
Div. 637, 153 NYS 300, and foll adopt- 
ing the dis, op. of Scott, J. in lower 


court]. 
[a] Placing footings for _ steel 
is commencement of con- 


columns 
struction. Peo. v. Goldfogle, 220 App. 
N. Y. 704 


Div. 451, 221 NYS 5838. 

82. Peo. v. Purdy, 216 
mem, 111 NE 1097 mem [rev 167 App. 
Div. 637, 153 NYS 300, and foll adopt- 
ing the dis. op. of Scott, J. in lower 
court]. 

[a] Hotel.—The work of excava- 
tion for the construction of the Bilt- 
more Hotel in New York City was 
begun in July, 1912 and most of the 
excavation work had been completed 
before October of that year, but it 
was not until some time after Octo- 
ber 1 that any material used in the 
foundation or superstructure was 
brought onto the land. The building 
was completed sometime between Oc- 
tober and December, 1913. Under 
the statute, the building was exempt 
from taxation for the year between 
October 1, 1912, and October 1, 1913. 
Peo. v. Purdy, 216 N. Y. 704 mem, 111 
NE 1097 mem [rev 167 App. Div. 
637, 153 NYS 300, and foll adopting 
the dis. op. of Scott, J. in lower 
court]. 

83. Peo. v. Cantor, 230 N. Y. 312, 
130 NE 305. ; : 

[a] Heating and  lighting.—An 
apartment house in which the heating 
and lighting installations have not 
been completed is. in an unfinished 
state within the meaning of the char- 
ter or statute. Peo. v. Cantor, 230 N. 
Y. 312, 130 NE 305. 

[b] Occupancy of few apartments. 
—The fact that a few apartments in 
an apartment house in the course of 
construction are occupied will not 
subject it to that year’s taxes if the 
building is still in an _ unfinished 


state. Peo. v. Cantor, 230 N. Y. 312, 

130°NE 305. 
84. Cross references: 

Levy and assessment of taxes gen- 
erally, see Taxation [3ie ACye 
964]. 


Representative action by taxpayer to 
enjoin levy’ of tax see infra § 


4515 

85. See supra §§ 4271-4316. 

86. San Luis Obispo v. Pettit, 87 

499, 25 P 694; Sinclair v, Lin- 
coln, 101 Nebr. 1638, 162 NW 488, 
LRAI917E 842, 

{a] Levy as included in assess- 
ment.—Authority to “levy” taxes has 
been held to be conferred by a pro- 
vision for “assessing and collecting” 
taxes. San Luis Obispo y, Pettit, 87 
Cal. 499, 25 P 694. 

87. Aurora v. McGannon, 138 Mo. 
38, 39 SW 469. 

88. U. S.—Rees v. Watertown, 19 
Wall. 107, 2... ,ed.: 89) Beaty, va 
Knowler, 4 Pet. 152, 7 L. ed. 813; 
The President v. HBlizabeth, 40 Fed. 
199) 

Ala.—Hare v. Kennerly, 83 Ala. 
608, 3 S 683; Mobile v.‘ Baldwin, 57 
Ala. 61, 29 AmR 712; Montgomery v. 
State, 38 Ala. 162. 

Cal.—San Diego Bd. of Education 
v. San Diego, 128 Cal. 369, 60 P 976; 
Dranga v. Rowe, 127 Cal. 506, 59 P 
944; Smith v. Cofran, 34 Cal. 310; 
Taylor v. Donner, 31 Cal. 480; Smith 
v. Davis, 30 Cal. 536; Arthur v. Hor- 
wege, 28 Cal. A. 738, 153 P 980. 
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The build- 
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the power effectual.8’ Statutory and charter pro- 
visions as to making the levy and assessment must 
be substantially complied with,’® and where a sub- 
stantial compliance is shown, the levy is valid.%? 
If a tax is void for failure to comply with the statu- 


tory requirements, a proper levy may be made sub- 


sequently.®° 


Colo.—Keese v. Denver, 10 Colo. 
112,15 PB 825. 

Fla.—Greer v. Farrington, 86 Fla. 
243, 97 S 384. 

Tll.— Peo, v. Clark, 296 Ill. 46, 129 
NE 5838; Peo. v. Chicago, etc., R. Co., 
214 Ill. 190,°73 NE 315; Cincinnati, 
etc., R. Co. v. Peo., 213 Ill. 558, 73 
NE 310; Wabash R. Co. v. Peo., 213 
Ill, 522, 72 NE 1127; Chicago, etc., R. 
Co! v. Peo., 213 Ill. 497, 72 NE 1118; 
Chicago, ete., R. Co. v. Peo., 213 Ill. 
458, 72 NB 1105; Cincinnati, etc., R. 
Co. vi Peo. 213° 111. 197,722 NH 774; 
Cincinnati, etc., R, Co. v. Peo., 207 
Ill. 566, 69 NE 938; Peo. v. Florville, 
207 Ill. 79, 69 NE 623; Peo. v. In- 
diana, ete. R. Co., 206 All, 612,. 69 
NE: 575; Cincinnati, etc., R. Co. v. 
Peo., 206 Ill. 387, 69 NE 39; Russell- 
ville v. Purdy, 206 Ill. 142, 68 NE 
1085; Indiana, etc., R. Co. v. Peo., 201 
Ill. 351, 66 NE 293; Spring Valley 
Coal Co. v. Peo., 157 Ill. 543, 41 NE 
874; Webster v. Peo., 98 Ill. 343; 
Gaddis v. Richland County, 92 Ill. 
119; Alton v. AXtna Ins. Co., 82 Ill. 
45; Mix v. Peo., 72 Ill. 241; Scamimon 
v. Chicago, 40 Ill, 146; Chicago v. 
Wright, 32 Ill. 192; Fitch v. Pinckard, 
5 Tl. 69. 

Ind.—Fahlor v. Wells County, 101 
Ind. 167; Harmony ‘Tp. v. Osborne, 9 
Ind. 458; Kyle v. Malin, 8 Ind. 34. 

Iowa.—Cedar Rapids, ete., R. Co. 
v. Redmond, 120 Iowa 601, 94 NW 
1096; Iowa R. Land Co. v. Sac County, 
39 Iowa 124; Fairfield v. Ratcliffe, 20 
Iowa 396; Clark v. Davenport, 14 
Iowa 494. 

Kan.—State v. Addis, 59 Kan. 762, 
54 P 1065; Tull v. Royston, 30 Kan. 
617, 2 P 866; Marion County v. Bar- 
ker, 25 Kan. 258; Sloan v. Beebe, 24 
Kan. 343; Burnes v. Atchison, 2 Kan. 
454; Leavenworth vy. Norton, 1 Kan. 
432; Atchison, ete. R. Co. v. Max- 
well, 10 Kan. A. 370, 59 P 1087. 

Ky.—Springfield v. People’s De- 
posit Bank, 111 Ky. 105, 68 SW 271, 
23, KyL 519; Somerset v.. Somerset 

anking Co., 109 Ky. 549, 60 SW 5, 
2 KyL 1129; Murray v. Tucker, 10 
Bush 240; Campbell County Ct. vy. 
Taylor, 8 Bush 206; Kniper v. Louis- 
ville, 7 Bush 599; Kaye v. Hall, 13 B. 
Mon, 455. , 

La.—State v. Shreveport, 838 La. 
Ann. 1179; New Orleans v. Southern 
Bank, 15 La, Ann. 89; Rabassa vy. 
New Orleans, 3 Mart. 218. 

Me.—Huse v, Merriam, 2 Me. 875. 

Md.—Henderson vy. Baltimore, 8 
Md. 352. 

Mass.—Joyner v. Egremont School 
Dist. No. 3, 8 Cush. 567; Holmes v. 
Baker, 16 Gray 259; Gustin v. Dan- 
Saal School Dist. No, 5, 10 Gray 
oOo. 

Mich.—Ryerson vy. Laketon Tp., 52 
Mich. 509, 18 NW 241; Pontiac v. 
Axford, 49 Mich. 69, 12 NW _ 914; 


Steckert v. Hast Saginaw, 22 Mich.’ 


104. 

Minn.—In re Cloquet Lumber Co., 
61 Minn. 238, 68 NW 628. 

Miss.—Capital State Bank y. Lewis, 
64 Miss. 727, 2 S 248; Warren County 
v. Klein, 51 Miss, 807. 

Mo.—State v. Mississippi River 
Bridge Co., 134 Mo. 321, 35 Sw 592; 
Trenton .v. Coyle, 107) Mo, 198, ¥17 
SW 6438; St. Louis, ete., R. Co. v. 
Apperson, 97 Mo. 300, 10 SW 478; 
St. Louis v. Laughlin, 49 Mo, 559; 
Ruggles v. Collier, 43 Mo. 353. 

Nebr.—Curtis v. South Omaha, 67 


A levy and assessment by a city in 
compliance with a tax statute constitute a ‘‘ proceed- 
ing’’ within the meaning of another statute giving 
a court of equity jurisdiction in a proper case to 


Nebr. 539, 983 NW 743; Burlington, 
ete., R. Co. v. York County, \7. Nebr. 
487; Wheeler v. Plattsmouth, 7 Nebr. 
270; Hamlin v. Meadville, 6 Nebr. 
227; Turner v. Althaus, 6 Nebr. 54. 

N. J.—Shackelton v. Guttenberg, 39 
N. J. L. 660; Carron v, Martin, 26 
N. J. L. 594, 69 AmD 584; State v. 
Jersey City, 26 N. J. L. 444; State v. 
Jersey City, 25 N. J. L. 309. 

N.” Y.—Rochester v. Bioss, 185 N. 
Y. 42, 77 NE 794, 6 LRANS 694, 7 
AnnCas 15; Merritt v. Portchester, 71 
N. Y. 309, 27 AmR 47; In re Douglass, 
46 N. Y. 42,12 AbbPrNS 161; Roches- 
ter v. Bloss, 77 App. Div. 28, 79 NYS 
236; Peo. v. New Rochelle, 17 App. 
Div. 603, 45 NYS 836; Peo. v. Wright, 
68 Hun 264, 22 NYS 961; Matter of 
Turfler, 44 Barb. 46, 19 AbbPr 140; 
Rathbun v. Acker, 18 Barb. 393; 
Matter of Wood, 24 Misc. 561, 54 
NYS 30 [rev 85 App. Div. 3638, 54 
NY¥S 978 (aff 163 N. Y. 605 mem, 57 
NE 1128 mem)]; Sharp v. Johnson, 
4 Hill 92, 40 AmD 259; Sharpe v. 
Speir, 4 Hill 76. 

N. C.—Charlotte v. Shepard, 122 
N. C. 602, 29 SE 842; Winston v. 
Taylor, 99 N. C. 210, 6 SH 114; Ashe- 
ville v. Means, 29 N. C. 406. 

N. D.—Engstad v. Dinnie, 8 N. D. 
1, 76 NW 292. 

Oh.—State y. Harris, 17 Oh. St. 
608; Mays v. Cincinnati, 1 Oh. St. 
268; Jonas v. Cincinnati, 18 Oh. 318. 

Or.—Oregon Steam Nev, Co. v. 
Portland, 2 Or. 81. 

Pa.—Com. v. Board of Revision, 4 
LegGaz 109. 
een C.—Columrbia v. Hunt, 39 S. Cc. L. 

Tex.—Wood v. Galveston, 76—Tex. 
126, 183 SW 227; People’s Nat. Bank 
v. Ennis, (Civ. A.) 50 SW 632: Miller 
v. State, 44 Tex. Cr. 99, 69 SW 522. 

Vt.—Walker v. Burlington, 56 Vt. 
131; Henry v. Chester, 15 Vt. 460. 

Va.—Green v. Ward, 82° Va. 324; 
Virginia, etc., R. Co. v. Washington 
County, 30 Gratt. (71 Va.) 471; Rich- 
woke v. Daniel, 14 Gratt. (55 Va.) 

[a] Rule applied.—(1) A tax ex- 
tended by the proper officer, without 
any levy having been made, is void. 
St. Louis, ete, R. Co. v. Apperson, 
97 Mo, 300, 10 SW 478. (2) In order 
to make it the duty of a city council 
under a statute to include a judg- 
ment against the city in a tax levy, 
the judgment must have been re- 
ported to the council, by the county 
clerk, fifteen days before time to 
make the levy. Arthur v. Horwege, 
28 Cal, A. 738, 158 P 980... (8) Where, 
under the charter, the duty to levy 
a tax rests on the common council, , 
the mayor, comptroller, and treasurer 
of the city cannot be punished for 
contempt by failure to comply with 
a writ of mandamus directed to such 
officers and the common council and 
ordering them to levy and collect the 
tax. The President v. Elizabeth, 40 
Fed. 799. (4) Evidence of noncom- 
pliance with the statute in making 
an assessment is admissible in an 
action of ejectment predicated on a 
tax deed issued for the nonpayment 
of municipal taxes. Greer v. Far- 
rington, 86 Fla, 243, 97 S 384. 

89. Johnston y. Huntington, 71 W. 
Va. 106, 76 SE 142, ‘ 
90. Somerset v. Somerset Banking 
one 109 Ky. 549, 60 SW 5, 22: Kyl 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4369-4373} 


decree a discovery if ancillary to some other pro- 
ceeding.°? 

[§ 4370] b. Conformity to State and County Tax 
Systems.°? Unless required by constitutional or 
statutory provisions,®? it is not essential that the 
system of taxation in a municipality be made to 
conform exactly to that of the state as to the man- 
ner of imposition,®* but a local departure from the 
general policy of the state in imposing taxes will 
not be justified unless expressly authorized,®® and in 
the absence of express authorization, the general 
tax law relative to the mode of assessment for state 
or county purposes®® is applicable to municipal taxa- 
tion.®7 

[§ 4371] c. General Laws or Special Charters.°* 
Under constitutional provisions requiring authority 
to levy and assess municipal taxes to be granted by, 
or exercised under, general laws only,®® a general 
law prevails over a city charter;! but in the ab- 
sence of constitutional restriction, the legislature 
may authorize taxes within a city to be assessed 
in a different mode from that prescribed by the gen- 
eral laws of the state,? and, in sueh ease, the method 
provided by special law or charter will prevail over 
that prescribed by a general law.’ While a later 
general law will prevail over special charter or statu- 
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indicating a legislative intent to the contrary,* the 
charter provisions will control, notwithstanding the 
later law, where it is clearly established that the 
legislature intended that they should. Statutes pro- 
viding that the method of levying and collecting 
taxes offered by the general law may be adopted 
by a two-thirds vote of the city council® have been 
construed as requiring an adoption by ordinance 
only in the case of cities which have previously 
adopted some other method.’ 

[§ 4372] d. Who May Exercise Power To Levy.® 
The power of a municipality to tax may be exer- 
cised only by the proper functionaries,® and it can- 
not be redelegated to any other officer, board, or 
body.*° 

Common council. The municipal findton of taxa- 
tion generally, belongs to the common council. 
Power vested in commissioners to approve or reject 
any part of a tax levy includes authority to veto,'? 


.but not to modify,'® the levy, the latter being a 


function of the common council.14 

[§. 4373] e. Time To Levy*® and Period Covered 
Thereby—(1) In General. Generally the time for 
making the annual levy is fixed by statute or char- 
ter provisions,'® some of which have been construed 
to be mandatory,” and others to be merely direc- , 


tory provisions in the absence of a provision clearly 
Atlanta, 152] P 969; Sapulpa v. Land, 101 Okl. 22, 


91. Coca-Cola Co. v. 
Ga. 558, 110 SE 730, 23 ALR 1339. 

Discovery generally see Discovery 
13°C. JS Dp L0b4. 

92. Cross references: 
oe of collection see 

4463. 

Notice by tax purchaser to owner to 
redeem see infra § 4500. : 
Tax deeds and leases see infra §§ 

4531-4536. 

93. Blades v. Falmouth, 124 Ky. 
259, 98 SW 1017, 30 KyL 426; Sapulpa 
Vv. Land, 101 Oki. 22, 229 2 640 [with- 
drawing opinion in 219 P 117]. 

94. Cal.—Turlock. Irr. Dist. v. 
Williams, 76 Cal, 360, 18 P 379. 

Md.—Firemen’s Ins. Co. v. Balti- 
more, 23 Md. 296; State v. Milburn, 9 


Gill 97. 
Miss.—Daily v. Swope, 47 Miss. 
7 


infra § 


Tenn.—Adams v. Somerville, 2 
Head 363; Nashville v. Althrop, 5 
Coldw. 554. 

Tex.—Dallas v. Dallas Cons. Elec- 
tric St. R. Co., 95 Tex. 268, 66 SW 


835: Eustis v. Henrietta, (Civ. A.) 
37 SW 632. 
95. Sanders v. Butler, 30 Ga. 679; 


Howell v. Cassopolis, 35 Mich. 471; 
Rudolph Wallach Co. y. Rooney, 177 
App. Div. 640, 164 NYS 616; Ontario 
Bank vy. Bunnell, 10 Wend. (N. Y.) 


186. 

96. See Taxation [37 Cyc 964 et 
seq]. 

an Ridgefield v. Goodday, 65 N. J. 


L. 153, 46 A 590. 
98. Cross references: 
Date of assessment see infra § 4394. 
Lien of taxes see infra §§ 4434— 
4441 


Method of collection: 
Generally see infra § 4463. 
By summary execution see infra § 
450 


Review of assessment see infra §§ 
4413-4433. 
Validity of tax deed see infra § 


4535. 
See constitutional provisions. 

1. Ala.—Montgomery v. Barefield, 
ad) “Atay, “AL 515, 56° S 260. 

Del.—Monaghan v. Lewis, 21 Del. 
218, 59 A 948, 10 AnnCas 1048. 

Miss.—Adams v. Mississippi State 
Bank, 75 Miss, 701, 28 S 395. 

OkI. —Ryan v. Roach Drug Co., 113 
Okl. 130, 339 P 912; Gilbert v. Fisher, 
108 Okl. 67, 230 P 705; Oklahoma 
News Co. v. Ryan, 101 Okl. 151, 224 


[44 C. J.— 83] 


tory.1® 


223 P 640 [withdrawing opinion in 
219 P 117]. Contra Bodine v. Okl3- 
homa City, 79 Okl, 106, 187 P 209; 
Rogers v. Bass, etc., Co., 64 Okl. 321, 


168 P 212; Collinsville v. Ward, 64 
Okl. 30, 165 P 1145. 
Pa.—Com. v. Macferron, 152 Pa. 
244, 25 A 556, 19 LRA 568. 
IN: ods Ee 


re State v. Blundell, 24 


3. Burke v. Jeffries, 20 Iowa 145; 
Peo. v. Woodbury, 133 App. Div. 503, 
117 NYS 676 [aff 201 N. Y. 532 mem, 
94 NE 1098 mem]. 

4 Central Trust Co. Ny Wabash, 
etce., R. Co., 27 Fed. 14. 

5, State v. Blundell, 24 N. J. L. 

02 


6 See statutory provisions. 

7. Rising Star v. Dill, (Tex. Civ. 
A.) 259 SW 652. 

8. Cross references: 
Delegation of power by legislature 

see supra § 4277, 
Who may: 

Levy tax for educational purposes 

see supra § 4276. 

Make assessments see infra § 4393. 

9. Webster v. Peo., 98 Ill, 343; 
Gaddis v. Richland County, 92 Ill. 
119; Hyde Park vy. Ingalls, 87 Ill. 11; 
O'Neil v. Tyler, 3 N. D. 47, 53 NW 
434. 


10. Cal.—Oakland v. Carpentier, 
13 Cal. 540. 

Ga.—Johnston v. Macon, 62 Ga. 
645. 


Iowa.—State v. Des Moines, 103 
Iowa 76, 72 NW 639, 64 AmSR 157, 
39 LRA 285; McInerny v. Reed, 23 
Iowa 410. 

Ky.—Mercer County Ct. v. Ken- 
tucky River Nav. Co., 8 Bush 300. 

Mich.—Scofield v. Lansing, 17 Mich. 
437. 

Mo.—St. Louis v. Clemens, 43 Mo. 
Pend Ruggles v. Collier, 43 Mo. 353. 

J.—State v. Koster, 38 N. J. L. 
308+ State v. Sickles, Pabeny Si oe Ts, 
125. 


N. Y.—Davis v. Read, 65 N. Y. 
566; Thompson vy. Schermerhorn, 6 
N. Y¥. 92, 55 AmD 385; Trumbull v. 
White, 5 Hill 46; Robinson v. Dodge, 
18 Johns, 351. 

Rf Cosy. 


N. C.—Richmond, 
Brogden, 74 N. C. 707. 
Va.—Ould v. Richmond, 23 Gratt. 
(64 Va.) 464, 14 AmR 139. 

11. Johnston vy. Macon, 62 Ga. 
645; Baltimore v. Robert Poole, etc., 


etc., 


Where the statute is construed as manda- 


Co., 97 Md. 67, 54 A 681; Ex p Wilkes- 
Barre, 8 LuzLegReg (Pa.) ioe 

12. Ampt v. Cincinnati, 10 Oh. 
Dec. (Reprint) 824, 21 CincLBul 216. 

13. Ampt v. Cincinnati, supra. 

14. Ampt v. Cincinnati, supra. 

15. Of taxes gemerally see Taxa- 
tion [387 Cye 975]. 

16. See statutory and charter pro- 
visions; and Bibb Nat: Bank v. Ma- 
con, 148 Ga. 478, 97 SE 72. 

17. Ark.—Martin Vv. Memiarmid, 
55 Ark. 213, 17 SW 877. 

Cal.—San’ Diego Bd, of Education 

San Diego, 128 Cal. 369, 60 P 976; 
Ditanes v. Rowe, 127 Cal. 906, 59 Pp 
944; Wohlford v. Escondido, 2 Cal. A. 
429, 84 P 56. 

TILE P eo: v. Florville, 207 Ill. 79, 
69 “NE 623; Cairo. v. Campbell, 116 
Ill. 305, 5 NE 114, 8 NE 688; Mix v. 
Peo., 72 I. 241; McLaughlin Vv. 
Thompson,’ 55 Ill. 249; Cowgill v. 
Long, 15 Ill, 202; Webster v. French, 
Pers 302; Peo. Vv. Cooper, 10 Ill. A. 

Ind.—Wilson v. Hamilton Gout. 


68 Ind, 507; Williamsport v. Kent. 
14 Ind. 306; Doe v. McQuilkin, 8 
Blackf. 335. 


Iowa.—Scott v. Union County, 63 
Iowa 583, 19 NW 667. 

La.—State v. Shreveport, 83 La. 
Ann. 1179. 

Md.—Wells v. Hyattsville. 77 Md. 
125, 26 A 357, 20 LRA 89. 

Miss.—Brigins v. Chandler, 60 
Miss. 862; Wolfe v. Murphy, 60 Miss. 
L; Harris. v. Stockett, 58 Miss. 825; 
Smith v. Nelson, 57 Miss. 138; Gam- 
ble v. Witty, 55 Miss. 26; Béard v. 
Lee County, 51 Miss. 542. 

Tex.—Free v. Scarborough, 70 Tex. 
672, 8 SW 490. 


pe aie sid v. Chester, 15 Vt. 
18. Ala.—Perry County v. Selma, 


etc., R. Co., 58 Ala. 546, 65 Ala. 391. 
Ind.—Peed v. Millikan, 79 Ind. 86. 
Iowa.—Perrin v. Benson, 49 Iowa 

325; Haston v. Savery, 44 Iowa 654; 

Hill v. Wolfe, 28 Iowa 577. 
La.—New Orleans v. Mechanics’, 

etc., Bank, 15 La. Ann. 107, 
Md.—Baltimore v. Gorter, 93 Md. 

1, 48 A 445. 

Minn.—State v. West Duluth Land 

Co., 75 Minn. 456, 78 NW 115. 

N. H.— Wells v. Burbank, 17 N. H. 

Sues 

i N. Y.—Witheril v. Mosher, 9 Hun 
12, 
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tery, a tax duly levied at. the statutory time is not | 


invalidated by a later amendment of the original 
levy which merely reduces the levy and does not add 
any new tax;!® and where an original tax levy 
ordinance is valid, a subsequent alleged validating 
ordinance is ineffective to change the date of the 
levy to the date of the passage of such subsequent 
ordinance.2° A levy is not invalid because voted 


at a meeting adjourned from the statutory date.?* » 


If the statute fixes no time for the levy, an ordi- 
nance stating the day may be passed at any time?’ 
within the year.?* 

Period covered by levy. Ordinarily the levy can 
be only for the taxes. for one year;?* but, in the 
absence of charter or statutory direction, either the 
fiscal or calendar year may be adopted by the coun- 
cil as the year for which the taxes are to be levied ;?° 
and under some circumstances a levy for a longer 
period than one year is justifiable;?° as, for exam- 
ple, for the purpose of providing for a few months’ 
interval following a change in the fiscal year,?? or 
for a deficiency in the year just closing, by combin- 
ing it with the tax for the following year.”8 

[§ 4374] (2) Taxes for Special Purposes. A levy 
cannot be made to meet. contract expenses before 
the contract is entered into,?® or to retire bonds 
before they have been sold,?° or to pay for land 


aet anes v. Harris, 17 Oh. St., taxes for 
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[§§ 4373-4376 


sought to be condemned in advance of a determi- 
nation of the necessity for the proposed improve- 
ment,?? but taxes to meet the payment of outstand- 
ing bonds may be levied in advance of the time when 
such obligations fall due.*” 

[§ 4375] f. Conditions Precedent?*—(1) In Gen- 
eral. It is essential to the validity of a municipal 
tax that there shall be a compliance with all con- 
ditions precedent to the levy which are prescribed 
by the legislature,** such as submission of the propo- 
sition to, and approval by, popular vote,®° the 
sanction or petition of a designated number of the 
taxpayers to be affected by the tax,** or the consent 
or recommendation of a designated officer, person, 
or body.?7 Where commissioners are appointed for 
the purpose of procuring the assent of a designated 
number of electors, their certificate, executed and 
recorded as required by law, is conclusive as to all 
matters committed to them.*§ 

Notice. Except in so far as it is provided other- 
wise by statute,*® notice to the taxpayer is not a 
condition precedent to the validity of a tax,*® the 
law in this respect differing from the law applicable 
to special assessments.** 

[§ 4376] (2)' Appropriations and Estimates.*? 
Under the statutory provisions in some jurisdictions 
a levy cannot be made prior to the adoption*®? and 
Adams V. Ill.—Peo. v. Oldtown, 88 Ill. 202. 


Or.—State v. Johnson, 80 Or. 107, 

156 P 579. : 
Pa.—Gearhart v. Dixon, 1 Pa. 224; 

ene v. Bethlehem, 29 Pa. Dist. 


Tex.—Masterson y. Hedley, ‘(Civ. 
A.) 265 SW 406. 

Wash.—New Seattle Chamber of 
Commerce v, Seattle, 88 Wash. 620, 
155 5P Spd. 

[a] Tax in aid of railroad.—(1)_ 
Although a statute required the levy 
ef a tax voted in favor of a rail- 
read company to be made at, the 
next June session after the vote, 
the duty to make the levy was abso- 
lute, and was not lost by failure to 
make it at such session. Peed v. 
Millikan, 79 Ind. 80. (2) An. act 
of the legislature requiring the city 
council to pass an ordinance levying 
a special railroad tax in the month) 
ef January of each year is merely 
directory as to the time, and such 
ordinance is valid, although passed 
at a later period. New Orleans vy. 


eral etc., Bank, 15 La. Ann. 
[b] Extraordinary expenditures.— } 


A statute providing that village trus- 
tees shall, within twenty days after | 
any extraordinary expenditure shall 
have been, voted, proceed to assess 
its amount, is directory, and the 
validity of the tax is not affected by 
their failure to assess it within such 


time. Witheril v. Mosher, 9 Hun 
(N. Y.) 412. 

19. McCready v. Lansdale, 58 
Miss. 5 

20. Nalle y. Austin, (Tex, Civ. A.) 


93 SW 141. 


21. Hubbard v. Winsor, 15 Mich. 
146. 

22. San Luis Obispo v. Pettit, 87 
Cal. 499, 25 P 694; Harper v. Elber- 
ton, 23 Ga. 566. 

23. Williamsport v. Kent, 14 Ind. 
306. 

24. Adams v. Greenville, 77 Miss. 
881, 27 S990; Masterson v. Hedley, 


(Tex. Civ. A.) 265 SW 406. 

{a] Imposing taxes for past 
years.—An act providing that ‘the 
mayor and board of aldermen shall 
levy the municipal taxes at the regu- 
lar meeting in September of each 
year, or, in case of failure so to do, 
at any other regular meeting there- 
after,” ‘gives no power to impose 


Greenville, 77 Miss. 881, 27 S 990. 
ae Benoist v. St. Louis, 19 Mo. 
aye 
Fiscal year generally see supra § 
09 


26. Peo. v. N. J. Sandberg Co., 282 
Ill. 245, 118 NE 469; Peo. v. Wabash 
RY Con 2Still, eos see dlee IN Een 
Clifton v. Hobgood, 106 La. 535, 31 
S 46; New Orleans Second Munici- 
pality v. Orleans Cotton Press Co., 
6 Rob, (la.) 411; Hernandez v. San 
Antonio, (Tex. Civ. A.) 39 SW 1022. 

{a] Interest on bonded debt.— 
Where a village has passed an or- 
dinance providing for a levy of an 
annual tax to pay interest on a 
bonded debt, there is no necessity _to 
include the amount of the bonded 
debt and interest each year in the 
annual appropriation or tax levy. 
Peo. v. Wabash R. Co., 281 Il. 382, 
117.NE 1048. 

{[b] Statute construed.—A statute 
relating to a tax in aid of railroads 
for a period of time specified in a 
petition for an election on the ques- 
tion is construed to use the word 
‘Jevy” or similar terms in different 
senses in different parts of the stat- 
ute. As so construed the statute 
means that the municipal authorities 
shall pass an ordinance imposing the 
tax for the entire period of time 
covered by the petition, and that the 


tax shall be collected annually. Clif- 
ton v. Hobgood, 106 La, 535, 31 S 
46. 

27. Hernandez vy. San_ Antonio, 


(Tex. Civ. A.) 39 SW 1022. 

28. New Orleans Second Munici- 
pality v. Orleans Cotton Press Co., 6 
Robt (Ua.) 411. 

29.. Brewer v. Bridges, 164 Ind. 
358, 73 NH 811. 

30. Kansas City Southern R,. Co. 
v. Hendricks, 150 La. 134, 90 S 545. 

31. Barnhart v. Grand Rapids, 237 
Mich. 90, 211 NW_ 96. 


32. Wright'v. Peo., 87 Ill. 582. 
33. Cross references: 

Conditions precedent to levy of taxes 
operas see. Taxation [37 ,Cyc 
oles 

Informalities and irregularities see 
infra § 89. 
34. State v. Hale, (Oh. A.) 156 NE 


221; and cases infra notes 35-37. 


35. See supra §§ 4286-4289. 
F ae. Ga.—Couper v. Rowe, 42 Ga. 
29. 


Pont ae v. Whitaker, 37 Iowa 
o 5 
nS tt a Nr v. Casey, 3 Bush 
Md.—Henderson v. Baltimore, 8 
Md. 352. ; 
Mich.—Steckert v. East Saginaw, 
22 Mich. 104. 
a" N C.—Cain vy. Davie County, 86 N. 
1g ge Rovinson v. Logan, 31 Oh. St. 
Wis.—Jenkins v. Rock County, 15 
Wis. 11; State v. Portage, 12. Wis. 
562; Dean v. Madison, 9 Wis. 402. 
37. Solomon vy. Tarver, 52 Ga. 405; 
Barlow. v. Sumter County, 47 Ga. 
639; Reynolds v. Lofton, 18 Ga. 47; 
State v. Wabash, etc., R. Co., 97 Mo. 


296, 10 SW 4384; Kitchen v. Smith, 
TOUMP as (45 2: 
38. St. Johnsbury First Nat. Bank 


v. Concord, 50 Vt. 257. 
39. Cross references: 
Notice: 
Before passage of ordinance see 
infra § 4379. 
Of proceedings to review assess- 
ment see infra § 4422. 
aah race of ordinance see infra § 


40. Dubuque, etc., R. Co. v. Mit- 
chell, 152 Towa 187, 131 NW 25. 

[a] Failure to give notice.—The 
taxation of property for light and 
water purposes is not a special as- 
sessment but an exercise of the gen- 
eral taxing power applicable alike 
to all property within the district, 
of which no notice to property own- 
ers is required; so that no constitu- 
tional objection to the tax obtains 
by reason of failure to give notice 


thereof. Dubuque, ete. R. Co. vi 
pire et 152 Iowa 187, 181 NW 
41. Dubuque, etc, R. Co. v. Mit- 


chell, supra. 

Notice of special assessments see 
supra §§ 3050-3065. 

42. Appropriations and estimates 
generally see supra §§ 4118—4123. 

43. Fla.—State v. Gadsden County, 
17 Fla. 418. 

Ida.—Graves v. Berry, 35 Ida. 498, 
207 P 718; Standrod v. Case, 24 Ida, 
365, 133) P65. 

Ill.—Peo, v. St. Louis, ete., R. Co., 
230 Ill. 61, 82 NE 305; Riverside 
County v. Howell, 113 Ill. 256; Peo. 
v. Lee, 112 Ill. 118; Weber vy. Ohio, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Te 


§§ 4376-4378] 


publication** of the appropriation bill for the par- 
ticular year, unless the levy is of a tax for a 
special purpose, made under authority of a special 
statute authorizing such levy for a period of years ;** 
but in other jurisdictions it is held that the valid- 
ity of a tax levy is not affected by a failure to pass 
an appropriation ordinance prior thereto.*® Where 
an appropriation is required,*’ it must be an ap- 
propriation of a specific*® and definite*® sum of 
money; and it must be voted within the limit of 
time fixed by the statute;°° but it may be added to 
later by a subsequent appropriation to provide for 
items omitted in the original appropriation ordi- 
nance, where the items were,such as the city council 
was under legal obligation to provide for, and the 
subsequent appropriation is made before the time 
for certifying the annual levy.®°t Under a statute 
authorizing the scaling of specific taxes in order to 
bring the aggregate amount of the appropriation 
within the statutory limit, adding the full specific 
taxes to the tax for general purposes, and then scal- 
ing the aggregate, invalidates the levy to the extent 
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of the excess of the special taxes over what should 
have been levied on that account.®? Under some 
statutes,°* a report of a board of estimate stating 
a rate of taxation sufficient to realize the amount 
of taxes needed must be made before the levy ordi- 
nance can be passed;>* and under other statutes,®* 
a levy cannot be made before an estimate of the 
probable amount of money necessary to be raised 
has been prepared and placed before the common 
council,®°® or before the assessment roll is com- 
pleted.>* - 

[§ 4377] g. Additional Levies.*? Generally a mu- 
nicipal corporation is authorized to make only one 
levy a year for the same purpose,®® and it cannot 
in the same year make a second levy to cover items 
which could and should have-been included in the 
general tax levy.6° An additional levy may and 
must be made, however, wherever necessary to dis- 
charge a contractual obligation of the city,61 and a 
statute interfering in any way with the discharge 
of this obligation is unconstitutional.®2 

[§ 4378] h. Ordinance or Resolution—(1) In Gen- 


ete., R. Co., 108 Ill. 451; Misner v.|] NE 202. 

Bullard, 43 Ill. 470. 51. Standrod v. Case, 24 Ida. 365, 
Mich.—Hogelskamp v. Weeks, 37/183 P 651. 

Mich. 422; Smith v. Crittenden, 16 [a] Payment of warrants.—A city 

Mich, 152. council’s failure to include in the 
Nebr.—Burlington, etc., R. Co. v.| appropriation ordinance a specific ap- 

Saunders County, 16 Nebr. 123, 19] propriation for the payment of out- 


NW 698; Burlington, etc., R. Co. v. 
Lancaster County, 12 Nebr, 324, 11 
NW 332; State v. Harvey, 12 Nebr. 
31, 10 NW_ 406. 

N. D.—Engstad v. Dinnie, 8 N. D. 
1, 76 NW 292. 

Wis.—Arnold v. Juneau County, 43 
Wis. 627. 

44. Peo. v. Cleveland, etc., R. Co., 
231 Wl. 152, 118 NE 1; Peo. v.. Flor; 
ville, 207 Ill. 79, 69 NE 623; Peo. v. 
Peoria, ete., R. Co., 116 Ill. 410, 6 NE 


459. 

45. Peo. v. Madlener, 278 Ill. 278, 
115 NE 900; Peo. v. Daemicke, 278 
Til. 53, 115 NE 898. 

46. Henderson v. Hughes County, 
13 S. D. 576, 586, 83 NW 682. 

“The evidence discloses that the 
eity levy in 1890 was based upon 
an estimate made by the auditor, 
and we are unable to discover in 
what manner the failure to pass a 
general appropriation ordinance _af- 
fected the validity of the levy. Such 
failure may have interfered with 
the right of the city to make con- 
tracts or expend money during the 
eurrent fiscal year, but it did not 
affect the levy in any respect what- 
ever. There is no more connection 
between the general appropriation 
ordinance required by the statute 
and the-levy and collection of city 
taxes than there is between the levy 
of state taxes and legislative appro- 
Ipriations.” Henderson v. Hughes 
County, supra. 

See supra text and notes 43, 
44 


48. Standrod v. Case, 24 Ida. 365, 
133 P 651; Peo. v. Arnold, 282 Ill. 305, 
118 NE 702. 

[a] Appropriation held insuffi- 

.cient.—An appropriation ordinance 
which merely authorizes the levy of 
a tax at a specified rate, without 
fixing the amount appropriated at 
any specified sum, is not sufficient 
for the levy of a tax thereon. Peo. 
v. Arnold, 282 Ill. 305, 118 NE 702. 

49. Peo. v. Arnold, supra. 

‘{a] Appropriation held insuffi- 
cient.—An appropriation ordinance 
which appropriates certain sums for 
definite purposes but also authorizes 
eertain deductions therefrom to be 
made in the discretion of heads of 
departments is not an appropriation 
of a definite sum of money necessary 
‘to satisfy the requirements of the 
statute. Peo. v. Arnold, 282 Ill. 305, 
118 NE 702. 

“50. Peo, v. Read, 261 Ill. 502, 104 


standing warrant indebtedness prior 
to the certifying of the tax levy to 
the city does not deprive the couneil 
of jurisdiction to certify a sufficient 
levy within the maximum prescribed 
by statute to meet such warrant in- 
debtedness. Standrod v. Case, 24 Ida. 
365, 375, 133 P 651 (“Under the re- 
quirements of sec, 2268, it was the 
plain duty of the council to include 
in the appropriation bill an appro- 
priation for the payment of the out- 
standing warrant indebtedness, and 
the council might have been com- 
pelled by proper legal procedure to 
make such appropriation as a sepa- 
rate and specific item. Having failed 
to do this and no legal proceeding 
having been resorted to in order to 
enforce compliance, the question 
arises: Was it too late for them to 
certify a levy along with the other 
tax levies when the time arrived 
to perform this latter act? In other 
words, did the failure to make the 
appropriation at the proper time de- 
prive the city of the jurisdiction and 
power to collect any revenue for the 
year 1912 for the payment of out- 
standing warrant indebtedness? Our 
answer to both these questions must 
be in the negative. A public or 
official duty devolved by law on an 
officer, the discharge of which may 
be enforced by legal process, may 
certainly be discharged without the 
compulsion of such process, and al- 
though not done at the time pre- 
scribed, may be voluntarily done or 
peremptorily enforced at any time 
thereafter before it is too late for 
the doing to accomplish the results 
intended to be accomplished by such 
act’’). 

Additional levies see infra § 4377. 

52. Peo. v. Wabash R. Co., 256 Ill. 
394, 100 NE 246. 

53. See statutory provisions, 


54. Baltimore v. Gorter, 93 Md. 1, 
48 A 445, 

55. See statutory provisions. 

56. Graves v. Berry, 35 Ida. 498, 
207 P 718. 

57. New Orleans v. New Orleans 


Union Bank, 15 La. Ann. 123; Gro- 
man v. Bethlehem, 29 Pa. Dist. 779. 


58. Additional appropriations hbe- 
fore certification of levy see supra § 
4376. 

59. Gay v. ,New Whatcom, 26 


Wash. 389, 67 P 88. 
60. I11l.—Spring Valley Coal Co. v. 
Peo., 157 Ill. 548, 41 NE 874. 
Kan.—Atchison, . etc. R. Co.  v. 


Humboldt, 87 Kan. 1, 123 P 727, 4 
LRANS 175. t 
Mo.—State v. Van Every, 75 Mo. 


530 
N. J.—State v. Rahway, 51 N. J. L. 
OE h 7 PAL 422. 
Cartwright, 67 


N. Y.—Squire v. 
Hun 218; 22 NYS 899. 

[a] The rule is not affected by 
the fact that the rate of the general 
tax levy was less than the maximum 
rate allowed by statute or charter. 
State v. Van Every, 75 Mo. 530. 

{[b] The law cannot be evaded by 


designating the additional tax by a 


different name and placing it in a 
different class. Atchison, etc., R. 
Co. v. Humboldt, 87 Kan. 1, 123 P 
727, 41 LRANS 175. 

61. Louisiana v. New Orleans, 215 
U.S... 170, 30 SGt 40, 54 LL. ‘ed, 144 
[rev 119 La. 624, 44 S 321]. 

62. Louisiana v. New Orleans, su- 
pra. 

[a] Contracts. made by police 
board.—‘‘The city levied and after- 
wards collected taxes for the bene- 
fit of the Metropolitan Police Board. 
The Police Board had issued its out- 
standing warrants for salaries, etc., 
upon the faith of the exercise of the 
taxing power for their payment. 
The contract creditors of the Police 
Board were entitled to rely upon the 
benefit of the laws imposing taxation 
to make their obligations effectual, 
They could not, constitutionally, be 
deprived of such benefit. While it is 
true that the Police Board made the 
contracts, the only means of keeping 
them was through the exercise of 
the power of taxation conferred by 
law upon the city. The city exerted 
its power, as required by law, levied 
and collected the taxes, but applied 
them to other purposes, and has 
failed to turn them over upon de- 
mand. We think the power to levy 
these taxes still exists. As to the 
creditor, deprived thereof by the ac- 
tion of the city, it is as though such 
power had never been exercised. The 
city still has the power to levy these 
taxes for the benefit of the persons 
for whom they were intended, and 
who had a contract right to the 
exertion of the remedies for the 
satisfaction of their claims by the 
levy and collection of taxes existing 
when their debts accrued, which right 
could not be taken away from them 
by subsequent legislation. The 
power of taxation ‘conferred by law 
entered into the obligation of the 
contracts, and any subsequent legis- 
lation withdrawing or lessening such 
power, leaving the creditors without 
adequate means of satisfaction, im- 
paired the obligation of their con- 
tracts within the meaning of the Con-. 
stitution.”. Louisiana v. New Or- 
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eral. Ordinarily, municipal taxes must be levied 
by ordinance;®? a mere motion® or resolution® by 
the city council, or its adoption of a report of the 
finance committee recommending the amount and 
apportionment of the proposed tax,°* is not suffi- 
cient to authorize or constitute a levy; and proof 
of the levy must be made by offering the ordi- 
nance in evidence,®? the tax rolls alone not being 
sufficient. However, under some statutes, a reso- 
lution, if in the prescribed form, is sufficient ;°° an 
ordinance is not necessary where the statute itself 
operates as a levy of the tax;*? even where an 
ordinance is required, an amendment or ratifica- 
tion of an already existing tax levy ordinance may 
be by motion,” unless the statute makes an ordi- 
nance a vital formality ;7? and it is held that, where 
the city council was invested with the power and 
duty of levying the tax, a taxpayer is not entitled 
to complain that the council performed its duty 
by a resolution rather than by ordinance as re- 
quired by statute.‘? 
ordinance is also void."* 

[§ 4379] (2) Adoption and Procedure with Ref- 
erence Thereto.”> In some jurisdictions, notice to 
taxpayers is not necessary before the adoption of an 
ordinance levying a municipal tax;*® but in other 
jurisdictions notice”? and a public hearing’® are 
rendered necessary by statute. The ordinance must 


leans, 215 U. S. 170, 177, 30 SCt 40, 54) (Md.) 137 A 344. 
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[§§ 4378-4380 


be passed by the council at a meeting held at the 
regular place.”® Unless there is a mandatory statu- 
tory requirement that the ordinance be adopted 
at a regular meeting,®° it may be passed at a special 
meeting®! if due notice thereof is given,®? and the 
giving of such notice will be presumed in the ab- 
sence of any record thereof in the minutes of the 
meeting.’ A quorum must be present.*+ A yea and 
nay vote may be the method required for the pas- 
sage of the ordinance.’® In the case of an ordi- 
nance levying a special tax, the ordinance must 
be passed by the number of favorable votes pre- 
seribed by the statute for such tax.®® Also, the 
vote must be recorded as required by the charter.*’ 

Signing, approval, or veto by mayor. In some 
jurisdictions the levy must be approved by the 
mayor®® or burgess of a borough,®® or, in his ab- 
sence, by the acting mayor,®® even though, in his 
capacity as president of the board of aldermen, he 
may have already passed upon it;®! but in some of 
these jurisdictions, the ordinance becomes effective 
on submission for approval and failure of the mayor 
or burgess to return the ordinance to the city coun- 
cil within a specified time;°? and in other jurisdic- 
tions, the mayor has no veto power,?* and where. his 
approval is not required, his failure to sign the ordi- 
nance is not fatal.?4 

[§ 4380] (3) Form and Contents—(a) In General. 


Enactment of ordinances generally 


L. ed. 144. 

Impairment of obligation of con- 
tract as to levy of municipal taxes 
generally see Constitutional Law § 
636. 

63. Cal.—San Luis Obispo v. Pet- 
tit) 87 Cal!.499;'25 P 694. 

Ga.—Harper v. Elberton Comrs., 23 


Ga, 566. : 

Tll.— Peo. v. Lee, 112 Ill. 113, 1 NE 
Pe Nie vy. Wilson, 199 Mo. A. 33, 
200 SW 703. 

Tenn.——Memphis v. Memphis, 9 
Baxt. 76. 

Tex.—Pleasanton v. NV eee" 


(Commn. A.) 277 SW 89 [aff (Civ. A.) 
261 SW 457]; Masterson v. Hedley, 
(Civ. A.) 265 SW 406. 

Wash.—New Seattle Chamber of 
Commerce v. Seattle, 88 Wash. 620, 
1538 P 361. 

[a] Statute requiring ordinance is 
mandatory.—Vance v. Pleasanton, 
(Tex. Civ. A.) 261 SW. 457 [aff 
(Commn. A.) 277 SW 89]. OMY, 

[b] To be an “ordinance,” within 
the meaning of the statute, the pro- 
cedure must be invested, not neces- 
sarily literally, but substantially, 
with the formalities, solemnitieS, and 
characteristics of an ordinance, as 
distinguished from motions and sim- 
ple resolutions. Vance v. Pleasanton, 
(Tex. Civ. A.) 261° SW ‘457 [aff 
(Commn. A.) 277 SW 89]. 

[ec] One or more ordinances.— 
Where the statute contemplates 
merely the passing of ordinances for 
each levy of a particular tax from 
time to time, such ordinances are 
sufficient in themselves, and an or- 
dinance in general terms is not re- 
quired as a basis therefor. Nixa v. 
Wilson, 199 Mo. A, 338, 200 SW 7038. 

Failure to levy by ordinance as a 
defense see infra § 4469. 

64. Vance v. Pleasanton, (Tex. 
Civ. A.) 261 SW 457 [aff (Commn. A.) 
277 SW 89]. : 

65. Masterson v. Hedley, (Tex. 
Civ. A.) 265 SW 406; Vance v, Pleas- 
anton, (Tex. Civ. A.) 261 SW _ 457 
{aff (Commn. A.) 277 SW 89]; Miller 
v. State, 44 Tex, Cr. 99, 69.SW 522; 
New Seattle Chamber of Commerce 
v. Seattle, 88 Wash. 620, 153 P 35L 

[a] Resolution held validated by 
ordinance.—Havre de Grace v. Bauer, 


66. People’s Nat. Bank v. Ennis, 
(Tex, Civ. A.) 50 SW 6382. 

67. WHarle vy. Henrietta, 
3801, 48 SW 15. 

68. Parle v. Henrietta, supra. 

69. Witheril v. Mosher, 9 Hun (N. 
Y.) 412. 

70. Davis v. Brace, 82 Ill. 542; 
Smith v. Louisville, 14 SW 349, 12 
Kyl 337, 

[a] Poll tax.—Under a_ statute 
providing that ‘‘Hereafter the follow- 
ing taxes shall be levied ...a head 
tax of two dollars a head on all resi- 
dent males more than 21 years of 
age,” it is held that such tax may 
be collected without an ordinance ex- 
pressly authorizing it. Smith y. 
Louisville, 14 SW 349, 12 KyL 387. 

[b] Tax for sinking fund.—Stat- 
utes requiring a levy for a sinking 
fund, and in case of omission au- 
thorizing clerical extension at a spe- 
cified rate, are equivalent to levying 
ordinances, and sales thereunder are 
valid. Davis v. Brace, 82 Ill. 542. 

71. Johnston v. Huntington, 71 W. 
Va. 106, 76 SE 142. 

72. Johnston vy. su- 


pra. 

73. Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 10, 210 P 900. 

“A duty was imposed upon the 
city council to make certain levies of 
taxes for certain purposes, which 
duty could be enforced, if need be, 
by the holder of any of the city’s 
bonds. The city council made the 
levies required; it performed the duty 
that the law imposed upon it. It 
is true that it did not perform that 
duty in the exact method provided 
by the law, but it did make the levies 
and whether it termed its act in so 
doing ‘ordinance’ or ‘resolution’ is 
immaterial. That the duty was not 
performed in the exact method pre- 
scribed by the statute cannot be 
taken advantage of by a taxpayer, 
without a showing that the tax was 
one which the city council did not 
have the power and authority to 


i Miia Of 


Huntington, 


levy.” Glendive First Nat. Bank v. 
Sorenson, ‘supra, 
Informalities and irregularities 


generally see infra § 4389. 

74 Josselyn v. San Francisco, 168 
Cal. 436, 143 P 705, 

75. Cross references: 


see supra §§ 811-825 in 43 C, J. 
Proceedings of council generally see 

supra §§ 741-795 in 43 Cc. J. 

76. Memphis v, Memphis, 9 Baxt, 
(Tenn.) 76. 

Notice of: 
Comer of assessment see infra § 


Review of assessment see 

4422, 

77. State Tax Comrs. vy. State, 198 
Ind. 348,-153 NE 404, 576. 

78 State Tax Comrs. v. State, 198 
Ind. 343, 155 NE 404, 576. 

79. Springfield v. People’s Deposit 
Bank, Til VR. £05, 663 15 Wyeth wae 
Kyl 519. 

80. Louisiana Western R. Co. y. 
Duson, 146 La. 190, 83 S 455. 

81. Auditor-Gen, v. Sparrow, 116 


infra § 


Mich, 574, 74 NW 881. 

82. Auditor-Gen. vy. Sparrow, su- 
pra, 

83. Auditor-Gen. v. Sparrow, su- 
pra, 


84. Somerset vy. Somerset Banking 
mane 109 Ky. 549, 60 SW 5, 22 KyL 

85. Louisiana Western R, Co, v. 
Duson, 146 La, 190, 83 S 455. 

86. Spring v. Olney, 78 Ill, 101. 

87. Pontiac v. Axford, 49 Mich. 
69, 12 NW 914. 

[a] Ratification —A tax voted by 
the city council without the votes 
being recorded at large upon the min- 
utes, as required by its charter, is 
invalid, and cannot. be made valid 
subsequently by an amendment 
adopted by a subsequent council, 
showing such votes, where a majority 
of the members of the latter were 
not members of the former council. 
Pontiac v. Axford, 49 Mich. 69, 12 
NW 914. j 

8s. Mian Ve SOMVOD, yoy INu2 10S ene 


A 1007: O’Mara y, Exeter Borough, 
21 Pa. Dist. 962. 


ian Walker v. Burlington, 56 Vt. 
91. Walker v. Burlington, supra. 
92. 


Bae v. Repp,, 242 Pa.’ 240, 88 


93. Truman vy. 
Cal. 128, 42 P 421. 

94. Fields v. Whitesburg, 195 Ky. 
688, 243 SW 930. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Gom, v. Repp, 242 Pa. 240, 88. 


San Francisco, 110. 


-§§ 4380-4381] 


Except when and as to the extent that statutory 
requirements may be considered merely directory,®° 
requirements as to the form and contents of the 
ordinance or resolution must be fully complied 
with,°* but where the statutory requirements are 
met, the ordinance is sufficient,®°? even though in- 
artificially drawn.®® The ordinance must contain 
an enacting clause,®® and a statement of the rate 
or amount of the tax, or both,’ as well as a state- 
ment of the purpose of thé tax.? Also, the ordi- 
nance must state the property in general subject 
to the tax;* but a designation in general terms 
will be sufficient. On the other hand, it is not 
necessary to designate the particular manner in 
which the tax is to be collected,®> and a provision 
making it payable to a person or board not entitled 
thereto does not invalidate the levy. The contents 
required may be supplied by reference to another 
ordinance,* and the fact that the ordinance re- 
ferred to is void will not affect the validity of the 
levy. The ordinance must not delegate the au- 
thority to levy,® but an unlawful delegation of au- 
thority to levy a part of the total amount has been 
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treated as surplusage,’® not invalidating the ordi- 
nance;'! and ministerial details connected with the 
levy may be assigned or left to city officials other 
than the council.12 A tax levy ordinanee is invalid 
where none of the items of the levy agree with 
those specified in the appropriation ordinance.*? 

[§ 4381] (b) Statement of Purpose—aa. In Gen- 
eral. An ordinance imposing or levying a municipal 
tax must either itself state the purpose of the tax,1* 
or refer to another ordinance which does.t® While 
an ordinance omitting the purpose may be upheld 
as levying a tax for general purposes, under a stat- 
ute requiring a tax for general purposes, interest, 
and sinking fund,'® the levy of a tax for general 
purposes. cannot be upheld as a compliance with a 
statute requiring the levy of a special tax.17 Where 
the statement of the purpose involves a deseription 
of certain obligations which the tax is designed to 
meet, a misdescription will invalidate the levy.*8 
If the council fails tc state the purpose, it may 
eure the defect by later adopting another ordi- 
nance making a new levy,’® but not by amending 


An ordinance of a town out of debt, 


Informalities and Eg Danced os 
generally see infra § 438 

95. Johnston v. ewtineion, hal NG 
Va. 106, 76 \SE 142 

96. Austin vy. Austin Gas- Light, 
ete), "Co. 969S-Lex i180, oT SW $200 
Vance v. Pleasanton, (Tex. Civ. A.) 
ena SW 457 [aff (Commn. A.) 277 SW 


97. Fields ale Whitesburg, 195 Ky. 
688, 243 SW 930. 
98. Fields vy. Whitesburg, supra. 
Informalities and irregularities 
generally see infra § 4389 


99. Castleberry v. Coffee, (Tex, 
Commn. A.) 272 SW 767; Coffee v. 
Se ages (Tex. Civ. 7G ) 258 SW 


1. See infra § 4383. 

2. See infra § 4381. 

3. Hooper v. Albertville, 205 Ala. 
621, 88 S 868; Covington Gas-Light 
Coc V3 Covington, 84 Ky. 94 

4 Hooper v. Adbeteville, "205 Ala. 
621, 88 S 868; Covington Gas-Light 
Co! vw: Covington, 84 Ky, 94. 

[a] Personal estate.—Under the 
/ provision of a city charter authoriz- 
ing the levy of an ad valorem tax 
on real estate in the city, and on 
such personal estate ‘as the city 
council may designate,” it is suffi- 
ecient for the purpose of taxing gas 
pipes, meters, lamp-posts, and the 
like, that they be designated under 
the general term “personal estate 
-..and any property of any kind 
subject to taxation under the laws 
of this Commonwealth.” Covington 
onal -Light Co. v. Covington, 84 Ky. 


[b] All property, real, personal, 
and mixed.—A tax levy, fixing a rate 
of one half of one per cent “upon 
all pr ae real, personal and mixed 
located or taxable in the town of 
A., for the year 1914,” meant that 
the property taxable in the town for 
the year 1914 was such property as 
had been assessed by the state for 
the previous year, as required by the 
constitution and statutes, and, al- 
though it could have been more spe- 
cific, was not void. Hooper v. Al- 
bertville, 205 Ala. 621, 88 S 868. 


5. Frantz v. Jacob, 88 Ky. 525, 11 
SW 654, 11 KyL 55. 

6 Woolley v. Louisville, Gate Ky. 
556, 71 SW 8938, 24 KyL 135 

VE Baltimore City. v. Gorter. 93 
Md. 1, 48 A 445. 

8. Baltimore City v. Gorter, su- 
os 
‘ 9. Bassett v, El Paso, (Tex. Civ. 


A.) 28 SW 554, 


10. Bassett v. El Paso, supra.— 
[a] Deficiency levy.—A provision 
that, in case the amount of the tax 


is insufficient, a certain city officer 
shall levy the requisite amount, does 


not render the ordinance void, in 
that it delegates the authority to levy 
taxes, as such provision will be 
treated as surplusage. Bassett v. 
El Paso, (Tex. Civ. A.) 28 SW 554. 

11. Bassett v. El Paso, supra, 

12. Shippy v. Mason, 90 Mich. 45, 
51 NW 353; Fay v. Wood, 65 Mich. 
390, 32 NW 614. 

[a] Apportionment among wards. 
—Where apportionment of a munici- 
pal levy is directed to be made among 
the wards pro rata according to the 
last assessment, it may be effected 
by the supervisors, under resolution 
of the council, as a ministerial func- 


tion. Fay v. ‘Wood, 65 Mich, 390, 32 
NW 614. 
{[b] Yax to pay judgment.—In 


ease of a tax to pay a judgment 
against the corporation, action by the 
council is unnecessary, the super- 
visors being required to apportion on 
receiving a transcript. Shippy v. 
Mason, 90 Mich. 45, 51 NW 353. 

13. Cincinnati, etc., R. Co. v. Peo., 
267 Ill. 566, 69 NE 938. 

Appropriation as condition prece- 
dent see supra § 4376. 

14. Cal.—Hellman vy. Los Angeles, 
147 Cal.-658, 82 P 313. 

Peo. v. Vogt, 262 Ill, 170, 104 

NE 226: Peo. v. Cincinnati, ete., R. 
Co., 213 inl 503, 72 NE 1119; Otis v. 
Peo., 196 Ill. 542, 63 NE 1053; Clayton 
v. Chicago, 44 Ill. 280. 

Ind.—Aurora v, Lamar, 59 Ind. 400 
(recognizing rule). 

Iowa.—State v. Davenport, 12 Iowa 


305, 

Ky.—Mt. Pleasant v. Eversole, 96 
Sw 478, 29 KyL 830; Shugars Vv. 
Hamilton, 122 Ky. 606, 92 SW 564, 
29 KyL 127; Covington Bd. of Educa- 
tion v. Covington Public Library, 113 
Ky. 234, 68 SW 10, 24 KyL 98; Somer- 
set v. Somerset Banking Co., 109 Ky. 
549, 60 SW 5, 22 KyL 1129; Louisville, 
etc., R. Co. v. Com., 89 Ky. 531, 2 SW 

Gen.’s 


1064. 

Mich.—Auditor Pet., 226 
Mich, 170, 197 NW 552. 

N. Y.—North Tonawanda v. West- 
ern Transp, Co., Sheld. 371, 16 AbbPr 
NS 297 (recognizing rule). 

Okl.—St. Louis, etc., R: Co. v. Tate, 
35 Okl. 563, 130 P 941. 

Pa.—Scranton v. Delaware, etc., R. 
Cow 2 Pas GP 29 (recognlaing rule). 

g. D.—Henderson _ v. Hughes 
County, 13 S. D. 576, 83 NW 682. 

Tex.—Dean v. Lufkin, 54 Tex. 265. 

[a] “For permanent improve- 
ments.”—An ordinance imposing a tax 
of one mill on the dollar for ‘‘perma- 
nent improvements” sufficiently spe- 
cifies the ‘object of the levy.” Otis 
v. Peo., 196 Ill. 542, 68 NE 10538; 
Clayton v. Chicago, 44 Ill. 280: 

[b] 


“For municipal purposes.”— 


levying a property tax “for municipal 
purposes” and a poll tax “for said 
purposes,” sufficiently specifies the 
purposes for which the taxes are 
levied, within Const. § 180, requiring 
an ordinance imposing a tax to 
specify distinctly the purpose for 
which the same is levied. Mt. 
Pleasant v. Eversole, 96 SW 478, 479, 
29 KyL 830 (‘In the smaller towns 
of the state, where records are not 
carefully kept by persons skilled in 
making up records, greater liberality 
must be allowed than in records more 
carefully made up. The expression 
‘for municipal purposes,’ in the ordi- 
nance, is the same in meaning as if 
it had read ‘for ordinary municipal 
purposes’ or ‘for carrying on the 
town government in the ordinary 
routine.’ It is a levy to meet the 
ordinary expenses of the municipal 
government, and «the purpose for 
which it. is made is specified with 
sufficient distinctness to show what 
was meant’), 

15,;) Chicago, sete. 0 Roto. wy. Peo.) 
218 Ill. 468, 75 NE 1021; Spring Val- 
ley Coal Go. v. Peo:, 157 Ill. 4538, 41 
NE 874. 

{a] Error or informality.—‘‘The 
difference between stating, in express 
words, upon the face of the tax levy 
ordinance the details of the appro- 
priations, and incorporating such de- 
tails into the tax levy ordinance by 
reference to the general appropriation 
ordinance and+the record of the same, 
which do give such details, may be 
regarded as an error or informality 
in the proceedings of the city council 
in levying the city tax that does not 
affect the substantial justice of the 
tax itself.””’ Spring Valley Coal Co. v. 
Peo., 157 Ill. 548, 550, 41 NE 874. 

16. Henderson v. Hughes County, 
13 S. D. 576, 883 NW 682. 

ee State v. Davenport, 12 Iowa 
335, { 

18. Hellman v. Los Angeles, 147 
Cal. 653, 82 P 313. 

{a] Bonds.—Where bonds of a 
specific kind were described in the 
ordinance making the levy as being 
bonds of a previous year, in which no 
such bonds were issued, the descrip- 
tion is material, and the levy is void; 
and the ordinance is not correctable 
by averment that such bonds were 
issued of a. date ten years previous 
to the date described in. the levy. 
Hellman v. Los Angeles, 147 Cal. 653, 
82-P 313. 

Informalities and irregularities 
generally see infra: § 4389. 

19. Somerset v. Somerset Banking 
sea veh Ky. 549, 60 SW 5, 22 Kyl 
ah 
| [a] Reason for rule.—“We are 
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the old ordinance.?° 
[§ 4382] bb. Itemization and Classification. In 


the absence of any constitutional or statutory pro-. 


vision requiring it, there is no necessity for a levy 
to be made of separate items for different pur- 
poses.24_ Under some statutes, however, an ordi- 
nance levying a tax for the amount of appropria- 
tions must specify in detail the purposes of the 
appropriations.22, While, under such statutes, no 
absolute rule can be laid down as to how many sepa- 
rate subdivisions a given tax levy should be divided 
into,?° each case being decided largely in accord- 
ance with its special facts,?4 nevertheless some rules 
have been announced, such as that a designation of 
purposes in general terms is not sufficient,?> unless 
the general term is used to cover a number of small 
expenses which cannot be elassified,?* and which 
may properly be described as contingent, miscella- 
neous, or incidental expenses ;?" that taxes for differ- 
ent purposes, not within a single general object, 
cannot be consolidated under a single classifica- 
tion;?® that special taxes for different purposes 
cannot be combined and a tax for the entire sum 
levied, where the special taxes are authorized by 
different statutes;29 and that an ordinance levying 


... Of opinion that the levies in 
question are void; but it does not|96 NE 864. 
follow that the city is without 26. 
remedy. If the council has, by inad- 
vertence or neglect, failed to per- 
form a duty imposed upon it by law 27. 
at the proper time, it may yet per- | supra. 
form it. The city government has 


Peo. 


MUNICIPAL CORPORATIONS 


v. Fenton, etc., R. Co., 252 Ill. 372, 


Peo. v. Wabash R. Co., 321 111. 
39, 151 NE 601; Peo. v. Fenton, etce., 
R. Co., 252 Ill, 372, 96 NB 864. 

v. Fenton, 
Compare Peo. v. Cairo, etc., 
R. Co., 287 Ill. 312, 86 NE 721 (hold- 


[§§ 4381-4383 


a tax for a single purpose is not invalidated by 
a failure to specify in detail how the money raised 
is to be expended.*° 

[§ 4383] (c) Statement of Rate and Amount. 
An ordinance levying a municipal tax must ordina- 
rily state the rate or amount of the tax or both,** 
and the statement of a rate recommended by the 
board of estimate in its report to the city council 
cannot be accepted as a valid substitute for, or cure 
of, an improper statement in the ordinance.*? Un- 
der statutes limiting the tax rate only,®* it is held 
that an ordinance stating the rate but not the 
amount is valid;** but, under statutes providing for 
the fixing of the amount by the city council and 
the rate by an officer specified,®> an ordinance fixing 
the rate but not the amount is invalid.** Under a 
statute requiring that the amount of city taxes 
levied for each of several purposes shall be sepa- 
rately stated,?7 the amounts needed for several pur- 
poses cannot be lumped and a single tax levied 
for the aggregate amount;*® but the statute should 
be given a reasonable construction,®® and a gross 
sum may be levied for a single purpose without 
stating the amount for each particular item em 
braced within that purpose.*® 
estimate in its report, the statement 
of the rate in the report cannot be 
given the force and effect of the re- 
quired statement in the ordinance 
where it appears that the council has 


exceeded its power by fixing in the 
ordinance a rate greater than that 


etey “Rin Co:, 


been established for the reason that 
it was deemed necessary for the 
peace and good order of the com- 
munity, and a mere mistake of the 
council will not be allowed to destroy 
the government or cripple its effi- 
ciency. Where the council has failed 
to make a proper’levy it may subse- 
quently do so.” Somerset v.:Somer- 
set Banking Co., 109 Ky. 549, 556, 60 
SW 5. 

20. Dean v. Lufkin,.54 Tex, 265. 

[a] Reason for rule.—‘‘To change 
the specification of purpose was to 
essentially change the levy itself. 
To allow the amendment, made when 
it was, to cure the illegal levy, would 
be to disregard the constitutional re- 
quirement that the purpose of the tax 
be specified.” Dean v. Lufkin, 54 
Tex. 265, 272. 

21. Saar v. Forsyth, 138 Ga. 753, 


[a] Gross tax.—It is not illegal to 
assess a tax in gross for several pur- 
poses and then define in detail the 
percentage for each specific purpose. 
Brunswick vy. Finney, 54 Ga, 317. 

22. Peo; vi«Fenton, ete.,. Re Co., 
252 Ill. 372, 96 NE: 864: Cincinnati, 
etc., R. Co. v. Peo., 207 Ill. 566, 69 
NE 938. 

23. See cases infra notes 25-30. 

24. Peo. v. Vogt, 262 Ill. 170, 104 
NE 226. 

[a] Fees and salaries.—An item 
of sixteen thousand dollars for offi- 
cers’ and employees’ fees and salaries 
is held to be illegal and void, it ap- 
pearing that the item was very large 
for a single park district and that 
the park commissioners served with- 
out pay. It is held that the item 
should have been divided into wages 
for the employees and salaries for 
the officers in order that the payment 
of exorbitant fees and salaries to 
officers should not be covered up. 
Peo. v. Vogt, 262 Ill. 170, 104 NE 226, 

25..- Peo. v., Fenton, ete., R. Co., 
. 872, 96 NE 864. 

[a] General or consolidated funds. 
—An ordinance which states that the 
levy is made “for general fund” or 
“for consolidated” does not comply 
with the statute requiring a state- 
ment of the purpose in detail, Peo. 


ing invalid an item for “miscellane- 
ous purposes’). 

[a] Excessive amount.—(1) To 
justify a levy of a tax under the de- 
scription “contingent expenses” the 
amount must be a very small propor- 
tion of the entire tax. Peo Vv. 
Wabash. R. Co:,-3212 Tl 39,151. NE 
601. (2) An item under such a classi- 
fication including one quarter of the 
entire tax has been held to be void. 
Peo. vy. Wabash R, Co., supra. 


28. Peo. v. Ford, 289 Ill. 550, 1244 


NE 549; Peo. v. Ross, 272 Ill. 63, 111 
NE 548; Peo. v. Peoria, ete., R. Co., 
116 Ill. 410, 6 NE 459. 

[a] Tllustrations.—(1) Levies for 
water and electric light together, and 
for police and fire department to- 
gether, were each for separate pur- 
poses not within a single general 
object and improper. Peo, v. Ford, 
289 Ill. 550, 124 NE 549. (2) An 
item, incorporated in the tax levy 
ordinance of a village, of two thou- 
sand three hundred dollars for ‘“de- 
fraying the 
light,” was improper, 
272 Ill. 68, 111 NE 548. 

29. North Tonawanda v, Western 
PranspuiCon Shela AON. Moiuceed,, 26 
AbbPrNS 297; Seranton v. Delaware, 
ete., Re Co, 1-2) PasnG) Pleo. 

30. Aurora v. Lamar, 59 Ind. 400. 

[a] Payment of public debt.— 
Where authority is given to levy a 
tax to pay interest on the public debt 
and also a certain rate to create a 
sinking fund to pay the debt, a levy 
is not rendered illegal by the fact 
that it does not specify the propor- 
tion to be applied to the liquidation 
re i wane Aurora v. Lamar, 59 Ind 
400. 

31. Hawkins vy, Jonesboro, 63 Ga, 
527; Fairfield v. Peo., 94 Ill. 244; Bal. 
timore City v. Gorter, 98 Md. 1, 48 
A 445; Boyce v. Peterson, 84 Mich. 
490, 47 NW 1095. 

32. Baltimore City v. Gorter, 93 
Md. 1, 48 A 445, 

[a] Ordinance rate in excess of 
power.—Where the statute provides 
that the tax rate shall be fixed by the 
eity council by ordinance but that 
the rate fixed shall not exceed the 
rate recommended by the board of 


Peo. v. Ross, 


expense of fuel and 


recommended, Baltimore City v. 
Gorter, 93 Md. 1, 48 A 445. 
Informalities and irregularities 


generally see infra § 4389. 

33. See statutory provisions. 

Limitation of rate or amount gen- 
erally see supra §§ 4292-4305. 

34. Boyce v. Peterson, 84 Mich. 
490, 47 NW 1095. 

35. See statutory provisiens, 

36. In re Cloquet Lumber Co., 61 
Minn. 233, 68 NW 628. 

387. See statutory provisions, 

38. Peo. v. Millard, 307 Ill. 556, 
139 NE 113. 

[a] Parks, driveways and boating 
basins.—A levy of taxes ‘for ac- 
quiring, laying out, establishing, con- 
structing and maintaining parks, 
boulevards, driveways and boating 
basins,’ was for separate and dis- 
tinct purposes, and should have been 
itemized. Peo. v. Millard, 307. Ill. 
556, 189 NE 113. 

39. Peo. v. Clark, 296 Tl. .46, 129 
NE 583; Peo. v. Vogt, 262 Ill. 170, 104 
NE 226. 

40. Peo. v. Millard, 307 Till. 556, 
139 NE 113; Peo. vy. Clark, 296 Ill. 46, 
129 NE 583. 

[a] Streets. — An appropriation 
for constructing, maintaining, and 
repairing streets and alleys was for 
a single purpose, and a levy thereé- 
for was not required to be itemized, 
under Cities and Villages Act art 
8 § 1. Peo. v.. Millard, 307 IH, 556, 
139 NE 113. 

{b] Street cleaning.—A tax ordi- 
nance may provide for the levying of 
a specified gross sum for street clean- 
ing purposes without further stating 
in detail the amount required for the 
actual cleaning of the streets, garb- 
age collection, and repair work. Peo. 
v. Clark, 296 Ill. 46, 52, 129 NE 583 
(‘In order to clean the streets it 1s 
necessary to collect and remove garb- 
age, ashes and miscellaneous refuse, 
and it is quite proper and expedient 
to use ashes, cinders and other suit- 
able waste materials for repairing 
unimproved streets and temporary 
sidewalks. .The street cleaning de- 
partment must, of course, have equip- 
ment and buildings in which to store 
this equipment, The law requiring 
that when a city tax is levied for sev- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4383-4386] 


Reference to appropriations. A levy ordinance 
which states the amounts appropriated for the sepa- 
rate purposes of the municipal government, and then 
stipulates that certain deductions are to be made 
from the aggregate and levies a tax for the bal- 
ance in a lump sum, is valid,*t inasmuch as it 
ean be determined by calculation from the figures 
set forth in the ordinance how much of the tax is 
levied for each purpose.‘ 

[§ 4384] (4) Construction.*® An ordinanee, reso- 
lution, or motion levying a municipal tax will be 
construed so as to give effect to the intent of the 
city council or other body enacting or adopting it.*4 
While the ordinance will be construed most strongly 
against the municipality and in favor of a citi- 
zen,*> and its provisions will not be extended by 
implication beyond the clear import pf the lan- 
guage used,*® yet it is held that, where the levy 
is capable of being construed as based on either 
of two acts, and it would be valid under one but not 
the other, that construction will be adopted which 
will sustain the levy.** 

[§ 4885] (5) Publication. In some jurisdictions 
the ordinance must be published;** but there is a 
. presumption of publication where the tax bills are 
properly authenticated;*® and where the statute 
provides that the ordinance shall be in force from 
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[44 C.5.] 1919 


and after its passage,°° other proeuieee thereof re- 
quiring publication are directory merely,®! and a 
failure to comply therewith does not affect the 
validity of the ordinance.®?. In some jurisdictions, 
an appropriation ordinance must be published be- 
fore a levy ordinance is passed ;°* but a requirement 
that a levy ordinance be published does not follow 
as a necessary implication from a statute requir- 
ing publication of an appropriation ordinance,** or 
from a statute requiring’ publication of notice that 
an assessment had been made and giving interested 
parties the right to appear and contest the same.*° 

[§ 4386] (6) Filing Certified Copy. Under some 
statutes,°® a certified copy of the tax levy ordinance 
must be filed,®’ and it is not a sufficient compliance 
therewith to file the appropriation ordinance,®® or 
the original tax levy ordinance.®® An error in 
filmg the original tax levy ordinance cannot be 
cured by the subsequent attachment thereto of a 
certificate of authentication,®° nor ean it be: cured 
by amendment;** but if the paper filed with the 
clerk appears on its face to be a copy, it may be 
amended in a proper case,°? as for the purpose 
of adding a complete and proper certificate,®? or 
correcting a mistake in the certified copy.** The 
character of the paper as a copy for purposes of 
amendment is not established by the absence of 


eral purposes the amount for each 
purpose shall be stated separately 
does not require that each particular 
item for which the tax is levied shall 
be separately stated. There is. no 
valid objection to levying a gross 
sum for several different purposes 
where the several purposes are prop- 
erly embraced within some general 
pose ys 

Chicago; “etc; RK. "Co., vy. Peo, 
208 Th. 468, 466, 80 ‘NE 295. 

42. Chicago, CLC. ka On Win 1 CO,, 
supra. 

“Although we consider it better 
practice to include an itemized list 
in the tax levy. ordinance, stating the 
actual amount for each purpose for 
which the levy is made, as well as 
an itemized list of the appropriations, 
we do not consider that the absence 
of the former list will invalidate the 
ordinance here in question, as the 
amount levied for each purpose may 
be easily found by a simple mathema- 
tical computation. The amount of 
levy for a given purpose, say for the 
water-works, will bear the same_pro- 
portion to the amount appropriated 
for water-works as the whole amount 
levied does to the whole amount ap- 
propriated, and the same would be 
true of every item on the list of ap- 
propriations.” Chicago, ete., R. Co. 
v. Peo., supra. 

43. Sb ber et of levy see 
§§ 4388-4392 

44, Tll.—Peo. v. Chicago, 200 Ill. 
A. 35 [aff 277 Ill. 394, 115 NE 570]. 

Iowa.—Meservey v. Webster Coun- 
ty, 46 Iowa 702; Snell v. Ft. Dodge, 
45 Towa 564, 

Ky.—Middlesboro v. Coal, _ ete., 
Bank, 108 Ky. 680, 57 SW 497, 22 

Miss.—Adams _ v. Renal 
Bank, 74 Miss. 307, 20 S 88 

Wash. —Paine v. Seattle, “40 Wash. 
294, 126 P 628, 127 P 580. 

[a] Present or future levy.—(1) 
Where a motion to “levy a tax of one 
per cent. upon the taxable property” 
of a city was carried in its council, 
and the clerk duly certified to the 
auditor that such a levy had been 
made, such action of the council 
amounts to a present levy, and the 
tax is valid. Meservey v. Webster 
County, 46 Iowa 702; Snell v. Ft. 
Dodge, 45 Iowa 564. (2) However, a 
resolution providing that a tax shall 
be levied each year for the payment 
“of the interest and principal of bonds 


infra 


State 


maturing the following year is con- | 338. 

strued not to be in itself a levy of 48, Muir vy. Bar dstown, 120 Ky. 
the tax, but merely a pledge to the] 739, 87 SW 1096, 27 KyL 1150; South- 
bondholders that a tax will be levied | ern Warehouse, eten.o.Cax v. Me- 
from year to year. Paine v. Seattle, | chanics’ Trust Co., 56 Sw 162, 21 
70 Wash, .294,° 126. P 628, 127 P+ KyL 1734 

580. 3 F 49. Fonda vy. Louisville, 49 SW 

{b] Property taxed.—A city ordi- | 785, 20 KyL 1652. 


nance levying a tax for the fiscal 
year beginning May 1, 1893, on all 
taxable property in the city as of its 
value Nov. 1, 1892, as assessed by 
the city assessor, and equalized by 
the board of equalization, embraces 
all property in the city liable for ad 
valorem taxation for the fiscal year 
named, and not merely all property 
assessed by the city assessor, and 
equalized by the board of equaliza- 
tion. Middlesboro v. Coal, etc., Bank, 
att Ky. 680, 57 SW 497, 22 KyL 
8 

[c] Rate.—The intent of the city 
authorities, as disclosed by the plain 
language of an ordinance, to impose 
a different rate of taxation upon 
specified classes of property than 
that imposed upon other taxable 
property will be given effect. Adams 
v. Capital State Bank, 74 Miss. 307, 
20 S 881. 

{d] Tax for limited services.— 
When a city levies a tax on real 
property for the removal of ashes, it 
must be assumed that it limits the 
amount of the levy to the cost of 
removing aShes from the buildings 
specified in the ordinance and that it 
does not intend thereby to assume re- 
sponsibility for removing ashes from 
other buildings. Peo. v. Chicago, 200 


Ly. A. 35 [aff 277 I]. 394, 115 NE 
570]. 

45. See cases infra note 46. 

46. Wynne v. HBastman, 105 Ga. 


614, 31 SE 737; Metropolitan Dj. Ins. 
GO nov s Darenkamp, 66 SW 1125,. 23 
KyL 2249. 

[a] Dealers in merchandise.—An 
ordinance imposing ay Tax on “mer- 
chandise, meaning dealers in varied 
stock of goods,’ and also imposing 
taxes upon persons engaged in the 
sale of various articles which would 
be embraced under the term ‘‘mer- 
chandise,’’ will not, unless the term 
of the ordinance imperatively re- 
quires it, be construed to authorize 
the collection of more than one tax 
on dealers in general merchandise. 
Wynne v. Eastman, 105 Ga. 614, 31 


SE 737. 
47. Lima v. McBride, 34 Oh. St. 


50. See statutory provisions. 

Time of taking effect generally see 
infra § 4388 

51. Johnson v. Finley, 54 Nebr. 
733, 74 NW 1080. 


52. Johnson vy. Finley, supra. 
53. See supra § 4376. 
oe Mix y. Peo., 106 Ill. 425. 


Hooper v. ‘ibertvilie: 205 Ala. 
gai. 88 S 868. 

5G. Bes statutory provisions. 

57. eo. v. Kankakee, ete., R. Co., 
218 Tl. re83. 75 NE 10638; Russellville 
v. Purdy, 206 Ill. 142, 68 NE 1085; 
Peowwnv..uee; 112.01. ice 

58. Russellville v. Purdy, 206 Il. 
gate 68 a , 1085. 

Vv. Chicago, ete. y Reon 
3B nie morn 146 NE 499; Peo. v. 
Patten, 287 Tl. 392, 122 NE’ 471; Peo. 
v. Chicago, ete., R. Gos, 282 Tl. 206, 
118 NE 439: Peo. v. Wabash R, Co., 
256.111, 329; 100 NE 261; Peo. v. Kan- 
kakee, etc., R. Co., 218 Tu, 588, 75 NE 
1063; Russellville v. Purdy, 206 Ill. 
142, 68 NE 1085. 

[a] Rule applied.— Where evi- 
dence erroneously excluded would 
have shown that a village tax had 
been extended upon the original ordi- 
nance and not a certified copy there- 
of, the fact that the objection stated 
that no certified copy “is on file,;’ 
instead of stating that none “was on 
file’ at the time of the extension, we 
immaterial. Peo. v. Chicago, ete, R 
Co., 282 Ill. 206, 118 NE 439. 

60. Peo. v. Belleville, etc, RR.) Co,, 
232 Ill. 454, 88 NE 950; Peo. v. Kan- 


kakee, ete., R. Co., 218 Til, 588, 75 
NE 1063. 

61. Peo. v. Chicago, etce., R. Co., 
315 Ill. 424, 146 NE 499; Peo. v. Pat- 
ten, 287 Ill. 392, 122 NE 471; Peo. 
v. Wabash R. Co., 266 Ill. 329, 100 
NE 261; Peo. v. Cincinnati, etc., is 
Co., 253 Ill. 420, 97 NE 692; Cincin- 


nati, etc.,.R. Co. v., Peo.; 213° Tll, 558, 
73 RA 310. 

Peo. v. Cincinnati, etc.,-R. Co., 
253° Tl. 420, 97 NE 692. 
R,Co.; 


63. Peo. v. Chicago, 
312 Ill. 58, 148 NE 460, 

64. Peo. v..Wabash R. Co., 319 Ill 
183, 149 NE 739. 


etc,, 
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) 


a file mark thereon,®* by the fact that it was typed 
through carbon paper instead of through ribbon,** 
or by the fact that words purporting to show the 
paper to be a copy are written across its face, where 
the evidence indicates that the words were written 
The certified copy 
of the tax ordinance contains the data for the city 
clerk in extending the tax,®* and it is the only source 
legally open to him for such purpose.®? 
necessary that the certified copy should refer to the 
statute authorizing the levy,’° and an incorrect ref- 
erence may be rejected as surplusage."? 

Loss after filing. The fact that the files contain 
no certified copy of the tax levy ordinance does 
not invalidate the tax where it appears that such 


by some unauthorized person.** 


copy had been filed and lost.7? 


[§ 4387] (7) Repeal. An ordinance levying a tax 
j of the result of an 


for railroad aid in pursuance 


65. Peo. v. Chicago, etc., R. Co., 
315 Ill. 424, 146 NE 499. 

66. Peo. v. Chicago, etc., R. Co., 
supra. 

67," Peo... v:'' Chicago, ‘etc:, Ry Co., 
312 Ill. 58, 143 NE 460. 

[a] Presumption of regularity 


does not prevail as against positive 
evidence of lack of authority for the 
superscription. Peo. v. Chicago, etc., 
R. Co., 312 Ill. 58, 143 NE 460. 

68. Peo. v. N. J. Sandberg Co., 
282 Ill. 245, 118 NE 469. 


69. Peo. v. N. J. Sandberg Co., 
supra. 
{a] Information contained in let- 


ter.— ‘This schedule [of the city’s in- 
debtedness contained in a letter from 
the city comptroller] the clerk used 
as a basis for extending the tax for 
bonds and interest. It was not such 
a document as the law authorizes the 
clerk to take into consideration in ex- 
tending a tax. The duty of extension 
is ministerial, and consists in ascer- 
taining the rate required to produce 
the amounts certified according to 
law and extending against all the 
taxable property the amounts pro- 
duced by such rates. The tax levy 
ordinances certified and filed with 
him by the city clerk are the only 
source of information to which he is 
authorized to go for the amount of 
money required to be raised by taxa- 
tion. He cannot consider other in- 
formation derived from city officers 
or other sources.” C0). oN. IN di 
Sandberg Co., 282 Ill. 245, 254, 118 
NE 469. ‘ 

70. ‘Peo, v. Clark, 296 Ill, 46, 129 
NE 583. 

71. Peo. v. Clark, supra. 

72. Peo, v:. Cairo, etc., R, Co., 256 
Til. 286, 100 NE 241. 

73. Missouri, etc., Trust Co. v. 
Smart, 51 La. Ann, 416, 25 S 443, 

74 Construction of levy ordinance 
see supra § 4384. 

75. Swain v. Fritchman, 21 Ida. 
783, 125. PP 39. 

76. Swain v. Fritchman, supra, 

Necessity of publishing ordinance 
which, under statute, takes immedi- 
ate effect see supra § 4385. 

77. Swain v. Fritchman, 21 Ida. 
783, 125 P 319. 

[a] Provisions construed.—‘When 
we turn to sec. 74, prescribing when 
ordinances shall go into effect, we 
find the following: ‘Ordinances mak- 
ing the annual tax levy and appro- 
priations shall take effect immedi- 
ately upon their passage. Ordinances 
granting franchises of any kind shall 
take effect not less than thirty days 
after their passage and approval. All 
other ordinances enacted by the coun- 
cil shall take effect not less than ten 
days after the date of their passage,’ 
etc. ,As above noted, sec. 25 requires 
a referendum petition to be filed with 
the clerk before the date when the 
ordinance shall take effect. It is 
therefore clear that it could not have 
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built.”° 


In General. 


passage, 
It is not 


[§ 4389] (2) 
Irregularities. 


been the intention of the legislature 
that ordinances making the annual 
tax'levy and appropriations. should be 
submitted to a referendum vote. No 
possible method is provided for se- 
curing a petition touching such an 
ordinance until after it would be in 
effect. It seems to us that it must 
have been the intention of the law- 
makers that ordinances making tne 
annual tax levies and appropriations 
should not be submitted to a referen- 
dum vote. On the other hand, the 
people are given'a certain length of 
time in which to procure petitions 
with reference to all other ordi- 
nances, namely, at least thirty days 
for ordinances granting franchises, 
and at least ten days for all other 
ordinances.” Swain vy. Fritchman, 21 
Ida, 7838, 801,,125 P39. 

78. Cross references: 
Construction in favor of validity see 

supra § 4384, 
Failure: 

In publishing, or filing copy of, or- 

dinance see supra §§ 4385, 4386. 
Of mayor to approve ordinance see 
supra § 4379. 
Eepaee t by ordinance see supra § 


Irregularities in assessment see infra 

§§ 4889, 4424, 

79. Cal.—Lake County vy. Sulphur 
Bank Quicksilver Min. Co., 66 Cal. 17, 
4 P 876. 

DR tad v. Cartersville, 73 Ga. 


Ill.—Peo. v. Illinois Cent. R. Co., 
266 Ill. 240, 107 NE 2538; Cincinnati, 
BUC Ee ICOL MNP OO a kaL lb A OG. tier 
NE 7745: Cincinnati, ete... Ra Cony. 
Peo., 206 Ill. 387, 69 NE 89; Peo. v. 
Chicaroy etc. ur, CO.noh89) Dae oie bo 
NE 946; Spring Valley Coal Co, v. 
Peo., 157 Ill. 548, 41 NE 874; Peo, v. 
Lee, 112 Ill. 1183; Edwards v. Peo., 88 
Til! 340" Law “vy. Peo... (87 Tlie 885: 
Davis v. Brace, 82 Ill. 542; Thatcher 
Wi teeOn 60) Lilet oon «Unt ae Onn vs 
Poo To! TH vii BH okaviiP so Terrell. 
560; Mix v, Peo., 72 Ill. 241; Clayton 
v. Chicago, 44 Ill. 280; State vy. Allen, 
43 Ill. 456. 

Ind.—Jussen v, Lake County, | 95 
Ind. 567; Scott v. Hansheer, 94, ina. 
1; Peed v. Millikan, 79 Ind. 86; Mus- 
tard v. Hoppess, 69 Ind. 3824; Bit- 
tinger v. Bell, 65 Ind. 445. 

Iowa.—Taylor v. McFadden, 84 
Iowa 262, 50 NW 1070; Bartemeyer v. 
Rohlfs, 71 Iowa 582, 32 NW _ 673; 
Casady v. Lowry, 49 Iowa 528; Snell 
v. Ft. Dodge, 45 Iowa 564; Sioux City, 
etc., R. Co. v. Osceola County, 45 
Iowa 168; Tallman y. Cooke, 43 Iowa 
330; Milwaukee, etc., R. Co. v. Kos- 
suth County, 41 Iowa 57; Shontz y. 
Evans, 40 Iowa 189; West v. Whita- 
ker, 87 Iowa 598. 

Kan.—Torrington v, Rickershauser, 
41 Kan. 486, 21 P 648; Jefferson 
County v. Johnson, 23 Kan. 717. 

Ky.—Fields v. Whitesburg, 195 Ky. 
688, 243 SW 980. ; 


Mere errors or informalities in 
levy not affecting the substantial justice of the 
itself do not ordinarily invalidate the levy.79 <A 


[$§ 4386-4389. 
election cannot be repealed after the road has been 


[§ 4388] i. Operation and Effect of Levy’*—(1) 
The date when a levy ordinance goes 
into effect is determined by statute or charter.” 
It has been held that, where the charter provides 
that tax levy ordinances shall take effect upon their 
the ordinance will take effect immedi- 
ately,”® and that it was not the intention of the 
legislature to postpone the operation of the ordi- 
nance until after the taking of a referendum where 
the referendum provision in the statute requires 
that a petition therefor shall be filed before the 
date when the ordinance shall take effect.”7 


Validity’*—(a) Informalities and 
the 
tax 


Me.—Rockland y. Farnsworth, 111 
Me. 315, 89 A 65. 

Mich.—Crawford v. Koch, 169 Mich. 
372, 185 NW 339; Boyce v. Auditor 
Gen., 90 Mich. 314, 51 NW 457; Sils- 
bee v. Stockle, 44 Mich. 561, 7 NW 
160, 867; Wattles v. Lapeer, 40 Mich. 
624; Upton v. Kennedy, 36 Mich, 215; 
Case v. Dean, 16 Mich. 12. 

Mont.—Glendive First Nat. Bank 
v. Sorensen, 65 Mont. 1, 210 P 900. 

Nebr.—Chicago House Wrecking 
Co. v. Omaha, 83 Nebr. 179, 119 NW 
253; Burlington, ete., R. Co. v. Cass 
County, 16 Nebr. 136, 19 NW 700; 
Hull v. Kearney County, 13 Nebr. 539, 
14 NW 529; Burlington, ete., R. Co. v. 
Lancaster County, 12 Nebr. 324, 11 
NW 332; State v. Wise, 12 Nebr. 313, 
11 NW 329, 

N. H.—Drew v. Morrell, 62 N. H. 


_N. Y.—Lancaster Sea Beach Impr. 
aa v. New York, 214 N. Y. 1, 108 NE 


Oh— Blanchard vy. Bissell, 11 Oh. 


St ; 

Pa.—Groman y, Bethlehem, 29 Pa. 
Dist, 779. 

Tex.—Texas, etc., R. Co. v. Harri- 
son County, 54 Tex. 119; Labadie v. 
Dean, 47 Tex. 90. i 

Vt.—Henry v. Chester,.15 Vt. 460. 

W. Va.—Hogan yv. Piggott, 60 W. 
Va. 541, 56 SE 189, 

Wis.—Hixon v. Hagle River, 91 
Wis. 649, 65 NW 366. 

Alta.—-Medicine Hat v. Howson, 15 
Alta. L, 508, 53 DomLR 264, [1920] 
2 WestWkly 810. 

[a] Petition for appropriation.— 
Where, under the statute, the tax 
can be levied only upon the petition 
of a designated number of the tax- 
payers, mere ambiguity or uncer- 
tainty in the phraseology of a peti- 
tion for,an appropriation will not 


vitiate the levy of the tax, when it: 


is apparent that no interested party 
was, or could be, misled or deceived 
thereby, or could misapprehend the 
intention and purpose of the peti- 
tioners. Jussen v. Lake County, 95: 
Ind. 567; Scott v. Hansheer, 94 Ind. 1, 

{b] Ordinance.—(1) Mere infor- 
malities in regard to the tax ordi- 
nance have been held not fatal to the 
levy. Clayton v. Chicago, 44 Ill, 280. 
(2) A premature tax levy ordinance 
may be cured by an amendatory or 
supplemental ordinance ratifying and 
confirming it. Groman y. Bethlehem, 
29 Pa. Dist. 779. (3) An assessment 
of taxes, mace pursuant to an ordi- 
nance passed by a city council, is not 
rendered invalid by the omission of 
the presiding officer of the council to 
sign the ordinance, Blanchard vy. 
Bissell, 11 Oh. St. 96. (4) On appli- 
cation for a judgment for delinquent 
taxes, the court properly permitted 
the village seal to be attached to a 
certified copy of the tax levy ordi- 
nance, thereby removing a ground 
of objection that the seal was not 
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§§ 4389-4391] 


statute providing that informalities which do not 
prejudice the substantial rights of the taxpayers 
shall not vitiate the tax will be given effect.S° 
Where there is a law authorizing a levy, the levy 
is valid, even though it was intended to be made 
While a tax is invalidated 
by a failure to comply with a mandatory provi- 
sion of the statute in some vital matter,®2 directory 
provisions in a statute need not be strictly fol- 
lowed,°* and under a charter provision restricting 
the annual expenses of the city to the amount of 
its income,** the levy itself is not invalidated by 
the fact that expenditures for the current year 
exceed the amount of the levy,®> regardless of 
whether the charter provision is construed to be 
Irregularities in the levy 
will not affect the tax purchaser’s title after the 
deed is made where a curative statute so provides.®? 

[§ 4390] (b) Partial Invalidity.** In some courts 
the view has been maintained that a levy which is 
illegal as to part 1s wholly void;*® but, by the weight 
of authority, a tax levy containing illegal items 
will not be entirely invalid if the part which is 
legal can be separated from that which is illegal,®° 


under a different law.81 


mandatory or directory.*® 


attached. Peo. 
Co., 266.111. 240, 107 NE 258. (5) 
A levy is legal if made for a proper 
purpose without. reference to the 
name by which the tax is designated. 
Burlington, ete, R. Co. V. 

County, 16 Nebr. 136, 19 NW 
(6) The levying of a tax described 
as “railroad tax, 5 mills,” is suffi- 
ciently explicit when the purpose and 
object of the tax and the beneficiary 


corporation can be ascertained 
aliunde. Shontz vy. Evans, 40 Iowa 
139. 

{c] Failure to certify to county 


auditor.—Although the council of a 
city fails to certify to the county 
auditor, on or before the first Mon- 
day in September, the percentage of 
taxes levied for the ensuing year, as 
required by statute, the omission is 
without prejudice to the taxpayers, 
and does not prevent the collection of 
the tax. Taylor v. McFadden, 84 
ae 262, 50 NW 1070. 

80. Peo. v. Chicago, etc.,:R. Co., 
189 Ill. 397, 59 NE 946; Spring Valley 
Coal Co. v. Peo., 157 fil. 543, 41 NE 
874; Southern ‘Warehouse, éte., Co. 
v. Mechanics’ Trust Co., 56 SW 162, 
21 KyL 1734; Auditor-Gen. v. Spar- 
row, 116 Mich. 574, 74 NW 881. 

[a] Such statutes are to be lib- 
erally construed for the purpose of 
sustaining the tax. Auditor-Gen. v. 


Hutchinson, 113 Mich. 245, 71 NW 
614. 
81. Davis v. Brace, 82 Ill. 542. 


g2. Tremmel v. Mess, 46 Wash. 
137, 89 P 487; Minto v. Morrice, 22 
Man. 391, 4 DomLR 435, 21 WestLR 
617. 

83. State v. West Duluth Land Co., 
75 Minn. 456, 78 NW 115; Wingate v. 
Ketner, 8 Wash. 94, 35 P 591. 

34. See charter and statutory pro- 
visions, 

85. McCord v. Jackson, 135 Ga. 
176, 69 SH 23. 

86. McCord y. Jackson, supra. 

87. Hogan v. Piggott, 60 W. Va. 
541, 56 Si 189. 

88. Of tax levies generally sce 
Taxation [387 Cyc 977]. 

89. Fla.—Basnett v. Jacksonville, 
19 Fla, 664. 

Me.—Elwell v. Shaw, 1 Me. 339. 

Mass.—Gerry v. Stoneham, 1 Allen 
319. 

Mich.—Hewitt v. White, 78 Mich. 
117, 43 NW 1048; Rogers v. White, 68 
Mich. 10, 35 NW. 799; Hall v. Kellogg, 
16 Mich, 135; Case Vv. Dean, 16 Mich. 
12; Lacey v. Davis, 4 Mich. 140, 66 
AmD 524, 

Miss.—Capital State Bank v. Lewis, 
64 Miss. 727, -2 S 248; Gamble v. 
Witty, 55 Miss. 26. A 


vy. Illinois Cent, R.|. 
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S. C.—State v. Hagood, 13 S.C. 46. 

Vt.—Johnson vy. Colburn, 386 Vt. 
693; Drew v. Davis, 10 Vt. 506, 33 
AmD 213, 

90. Ark.—Vance vy. Little Rock, 30 
Ark. 435. 

Cal.—De Fremery vy. Austin, 53 Cal. 


380; Stokes v. Geddes, 46 Cal. 17; 
Jones v. Gillis, 45 Cal. 541. 
Ga.—Joseph v. Milledgeville, 97 


Ga. 513, 25 SE 323, 

Tll.—Fuller vy. Heath, 89 Ill. 296; 
Law v. Peo., 87 Ill. 385; Mix v. Peo., 
72 Ill. 241; Peo, v. Nichols, 49 Ill. 
BLT Laflin’ v. Chicago, 48 Ill. 449; 
Allen y. Peoria, ete., R, Co., 44 Ill. 85; 
State v. Allen, 43 Ill, 456. 

Iowa.—Rhodes v. Sexton, 33 Iowa 
540; Hurley v. Powell, 31 Iowa 64; 
Sully v. Kuehl, 30 Iowa 275; Parker 
v. Sexton, 29 Iowa 421; Eldridge v. 
Kuehl, 27 Iowa 160. 


Nebr.—Burlington, etce., R, Co. v. 
York County, 7 Nebr. 487. 
N. H.—Taft v. Barrett, 58 N. H. 


447, 

N. J.—Press Printing Co. v. State 
Bd. of Assessors, 51 N. J. L. 75, 16 A 
173; State v. McClurg, 27 N. J. ile 253, 

Oh.—Cummings vy. Fitch, 40 Oh. St. 


57 Pa, 40. 
R. I.—Mowry v. Mowry, 20 R. I. 74, 
387 A 306, 
Tenn.—Bright v. Halloman, 7 Lea 
9 


56. 
Pa.—Dietrick v. Mason, 


Tex.—Austin v. Cahill, 99 Tex, 172, 
88 SW 542, 89 SW 552; San Antonio 
vy. Berry, 92 Tex. 319, 48 SW 496 [aff 
(Civ. A.) 46 SW 273]; Nalle v. Austin, 
91 Tex. 424, 44 SW 66 [aff (Civ. A.) 
42, SW 780]. 

Levies partly excessive in amount 
see supra §§ 4302-4305. 

91. Worthen vy. Badgett, 32 Ark. 
496; First Ecclesiastical Soc. v. Hart- 
ford, 38 Conn. 274; Hubbard v. Brain- 


ard, 35 Conn. 563 [rev on other 
grounds 12 Wall. 1, 20 L. ed. 272]; 
Sioux City Bridge Co. vy. Dakota 
County, 61 Nebr. 75, 84 NW _ 607; 
State v. Humphreys, 25 Oh. St, 
520. 

92. Glendive First Nat. Bank v. 


Sorenson, 65 Mont. 1, 210 P 900. 
93. Ill.—Peo. v. Wabash R. Co., 
321 Ill. 39, 151 NE 601. 


Iowa. —Taylor v. McFadden, 84 
Towa 262, 50 NW 1070. 

Ky.—Southern Warehouse, ete., Co. 
v. Mechanics’. Trust Co., 56 SW 162, 
21 KyL 1734;.Sherley v. Louisville, 
538 SW 530, 21 KyL 945; Powell v. 
Louisville, 52. SW 798, .21 Kyl 554; 
Fonda v. Louisville, 49 SW 785, 20 
KyL 1652. 

Md.—Havre de Grace v. Bauer, 137 


A 344, 


[44 C.3.] 1821 


although, if the parts are not separable, the tax 
is void in toto. 

[§ 439014] (c) Presumptions and Burden of 
Proof. The burden of proving the invalidity of a 
tax is on the’person who attacks 1t.%? 
a presumption of the validity of the tax prevails 
in the absence of controlling evidence to the con- 
trary;°* but such a presumption does not prevail 
where there are reasons of public policy why it 
should not be indulged in;®* and when no steps 
to collect the tax are taken for a long period of 
years, no presumption will be indulged favorable 
to the regularity of the tax proceedings beyond 
what appears upon the face of the record. 

[§ 4391] (3) Conclusiveness on Courts.°¢ 
certiorari may he to review the proceedings of a 
municipal organization in levying a tax,®” the deter- 
mination of the council as to the necessity or pro- 
priety of a levy will not ordinarily be interfered 
with by the courts,°* where the tax is for a proper 
purpose®? and the amount of the levy is within 
the limits prescribed by constitutional, statutory, 
or charter provisions;! but the determination. of 
the council that an emergency exists, permitting 


Ordinarily 


While 


Mich.—Auditor Gen. v. Hutchinson, 
113 Mich. 245, 71.NW 514. 

Mont.—-Glendive First Nat. Bank v. 
Sorenson, 65 Mont. 1, 210 P 900, 

Tex.—Berry vy. San Antonio, (Civ. 
A.) 46 SW 273. 

[a] Adoption of -ordinance.— 
Where a resolution for the levy of a 
tax is offered at the meeting of a city 
council, and certified to the auditor, 
but the record fails to show that it 
was adopted by the council, the 
adoption may, notwithstanding this 
omission, be inferred from the fact 
that it was offered, and ordered to be 
so certified. Taylor v. McFadden, 84 
Iowa 262, 50 NW 1070. 

[b] Estimates. —In the absence of 
an express provision of the charter 
requiring entries of estimates of gen- 
eral expenditures to be made on the 
records of the council, courts will not 
assume, for the purpose of invalidat- 
ing a municipal tax, that no such 
estimates were made from the fact 
that no entry was made of such on 
the records. Turner v. Hutchinson, 
113 Mich. 245, 71 NW 514. 

94, Peo. v. eee ete., R. Co., 
300 Ill. 368, 183 NB 25 

[a] Limitation of Habe A it 
is sought to levy a tax to pay a judg- 
ment over and above the statutory 
limitation of taxes on the ground 
that such judgment is one for bonded 
indebtedness, there is no presumption 
that it was entered for valid subsist- 
ing bonds. Peo. v. Cleveland, ete., R. 
Co,, 300 Ill. 368, 3872, 188 NE 255 (if 
such a presumption obtained. “cities 
and villages might issue invalid 
bonds to the constitutional limit, and 
then, by consenting to judgment 
thereon, be authorized to levy a tax 
in excess of the statutory limitation 
to pay such judgment, when they 
would have no authority whatever to 
levy any tax over said limit to pay 
the bonds themselves’’). 

95. Martin v. Burleigh County, 38 
N. D. 378, 165 NW 520. 

96. Judicial control of tax levies 
generally see Taxation [37 Cyc 977]. 

97. State v. Bell, 91 Wis. 271, 64 
NW 845. f 

Certiorari against na officers gen- 
erally see Certiorari § 96. 

98. Hawkins v. Jonesboro, 63 Ga. 
527; Hyde Park vy. Ingalls, 87 Ill. 11; 
McInerney v. Huelefeld, 116 Ky. 28, 
75 SW 237, 25.KylL 272; Mayfield 
Woolen Mills v. Mayfield, 111 Ky. 
172, 61 SW 438, 22 KyL 1676; Peo, v. 
East Saginaw, 33 Mich. 164. 

Limitation of amount see supra §§ 
4292-4305. 

99. See supra §§ 4284, 4285, 

1. See supra §§ 4292-4306. 
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it under the terms of the statute to levy a tax in 
excess of the constitutional or statutory limit,? is 
not conclusive upon the court, nor is a recital of 
facts in the tax ordinance to show the necessity 
or emergency conclusive of the truth of the facts 
stated.* 

[§ 4392] (4) On Dissolution of Municipality.° 
The dissolution of the municipality annuls a tax 
levy,® unless its force is preserved and continued 
by statute.7 

[§ 4393] j. Appointment, Tenure, and Authority 
of Assessors. The question who is to make the as- 
sessment is dependent on the provisions of the stat- 
utes. The assessment must be made by the proper 
and duly appointed or elected municipal officer or 
officers, except where constitutional or statutory 
provisions require the assessment to be miade by 
one other than a municipal officer.t° No one other 
than the authorized person or board can make a 
valid assessment.4 Statutes regulating the appoint- 
ment of assessors for cities in a particular class,}? 
and placing restrictions upon the personnel of the 
board,!? have been held constitutional. The fact 
that there is no record of the appointment of the 
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t 
‘ 


[§§ 4391-4393 


assessors,!* or that they omitted to take the statu- 
tory oath,® will not invalidate the assessment. 
Where the term of office under the statute extends 
over a number of years, a reappointment each year 
is not required.'® -An assessor holding office legally 
under a particular statute cannot be ousted by one 
claiming under a later unconstitutional statute.’” 
Delegation of authority; deputies and assistants, 
Assessors, duly appointed or elected, cannot delegate 
their powers to another,'® nor can they make a con- 
tract with a corporation, providing thereby for the 
installation and superintendence of an appraisal 
system, where such contract is equivalent to the 
delegation of their powers,!® nor will an authority 
to make such a contract be implied from a statu- 
tory provision, authorizing the city assessors to 
employ expert assistants/*® but where the statute 
authorizes the employment of expert assistants, a 
contract for the service of expert assistants as as- 
sistants to the assessors is valid,24 and where such 
statute is self-executing, an ordinance authorizing 
the contract is not necessary.?? If the work is 
done under the personal supervision of the assessor, 
or if he personally considers and adopts it, the 


2. See supra § 4305. 

3. Josselyn v. San Francisco, 168 
Cal. 486, 143 P 705; San Christina 
Inv. Co. v. San Francisco, 167 Cal. 
762, 141 P 384, 52 LRANS 676; At- 
lanta v. Scott, 153 Ga. 1, 111 SE 426. 

4. ‘Burr v. San Francisco, 186 Cal. 
508, 199 P 1034, 17 ALR 581. 

5. Taxation on dissolution of 
municipality generally see supra § 
1702 in 43°Co J: 

6. Pensacola v. Sullivan, 23 Fla. 1, 
6 S 922. 

7. Meriwether v. Garrett, 102 U. 
S. 472, 26 L. ed.-197; Pensacola v. 
Sullivan, 23 Fla. 1, 6 S 922. 

8. See statutory provisions. 

9. Cal.—Smith v. Farrelly, 52 Cal. 
77; Houghton v. Austin, 47 Cal, 646; 
Peo. v. White, 47 Cal. 616; Williams 
v. Corcoran, 46 Cal. 553; Savings, etc., 
Soc. v. Austin, 46 Cal. 416; Reily v. 
Lancaster, 39 Cal. 354; Kelsey v. 
Nevada, 18 Cal. 629. 

Fla.—Tampa v. Kaunitz,. 39 Fla. 
683, 23 S 416, 68 AmSR 202, 
Dae hia v. Jonesboro, 63 Ga. 
527, 

Tll.—Hub v. Hanberg, 211 Ill. 43, 71 
NE 826. 

Ky.—Murphy v. Louisville, 114 Ky. 
762, 71 SW 934, 24 KyL 1574; Spring- 


field v. People’s Deposit Bank, 111 
Ky. 105, 68 SW 271, 23 KyL 519. 
Mass.—Nason v. Whitney, 1 Pick. 


140. 

Mich.—Atty.-Gen. v. Gogshall, 107 
Mich. 181, 65 NW°2. 

Mo.—State v. Tracy, 94 Mo. 217, 6 
Sw 709. 

Mont.—State v. Johnson, 16 Mont. 
570, 41 P 706. 
> Nebri—State v. Aitken, 62 Nebr. 
428, 87 NW 153. 

N. H.—Scammon vy. Scammon, 28 
N. H. 


419, 

N. J.—Lendrim v. Ryan, 98 N. J. 
L. 322, 119 A 767; Kearney v. East 
Newark, 59 N. J. L. 86, 34 A 942 
faff 59 N. J. L. 587, 39 A 1118]; Ben- 
son v. Bloomfield Tp., 58 N. J. L. 491, 
33 A 855; State v. Segoine, 53 N. J. L. 
339) 24vA. 852 [aff 54° N,- J. Li! 2125925 
A 963]. 

N. Y¥.—Peo. v. Wood, 71 NM. Y. 371. 

N. C.—Cobb v. Elizabeth City, 75 
ING et 
. §, C.—Germania Sav. Bank v. Dar- 
‘lington, 50 S. C. 337, 27 SEH 846. 

Wash.—Port Townsend v. Sheehan, 
6 Wash, 220, 33 P 427. 

Wis.—Jones vy. Kolb, 56 Wis, 263, 
14.NW 177. : 

B. C.—Shannon v. Point Grey, 30 
B,C. 136, 62 DomLR 248, [1921] 3 
WestWkly 442, 549 [app dism 63 


Can. S. C. 557, 66 DomLR 160, [1922] 
2 WestWkly 625]. 

[al By governing body or member 
thereof.—(1) Where the power to ap- 
point assessors is conferred upon the 
commissioners of a municipality, 
they cannot appoint any of their 
number to fill the oftice. Hawkins v. 
Jonesboro, 63 Ga. 527. (2) An assess- 
ment made by one of the trustees of 
a town by permission of his asso- 
ciates, when he had not been elected 
and had not qualified as assessor, was 
void, especially where no board of 
equalization was appointed to pass 
upon complaints of taxpayers. 
Springfield v. People’s Deposit Bank, 
111 Ky. 105, 68 SW 271, 23 KyL 519. 
(3) However, where no assessors are 
elected, the selectmen or trustees of 
a village are sometimes the proper 
persons to make the assessment. 
Scammon y. Scammon, 28 N. H. 419; 
Peo. v. Wood, 71 N. Y. 371. 

{b] By board of equalization.— 
An assessment is not invalidated by 
the fact that the statute under which 
it was made provides that the capi- 
tal stock and franchises of certain 
enumerated corporations shall be 
assessed by the board of equalization 
while the capital stock and fran- 
chises of other corporations shall be 
assessed by the local assessors, such 
statute’ not violating the constitu- 


tional requirement of uniformity. 
Se v. Hanberg, 211 Ill. 48, 71 NE 
10. Madary v. Fresno, 20 Cal. A. 


91, 128 P 340; Cobb v. Blizabeth City, 
75 N. C. 1; Germania Sav. Bank v. 
Darlington, 50 S. C. 337, 27 SE 846; 
Jones v. Kolb, 56 Wis: 263, 14 NW 
See Shannon y. Point Grey, 30 
B. C.- 136, 62’) DomLR 248, [1921] 3 
WestWkly 442, 549 [app dism 63 Can, 
S. C. 557, 66 DomLR 160, [1922] 2 
WestWkly 625] (the power of the 
eourt of revision in making assess- 
ments of certain lands was not dis- 
eretionary), 

[a] By state officers.—A statute 
authorizing a municipality to make 
assessments for taxation was uncon- 
stitutional as violating provisions 
that the-general assembly shall pro- 
vide by law for a uniform and equal 
rate of assessment and that all taxes 
shall be laid upon the actual value of 
property, since such provision per- 
mits of but one assessment which the 


law requires to be made by state. 


officers. Germania Sav, Bank v. Dar- 
lington, 50 S. C. 337, 27 SH 846. 

[b] Village assessment by town 
officers.—The taxpayers of a village 


have no inherent right to have the 
assessment or collection of their 
taxes done by an officer elected by 
them, and a law providing that such 
duties shall be performed by town 
officers is not unconstitutional. Jones 
v. Kolb, 56 Wis. 263, 14 NW 177. 

11. Cal.—Peo. v. Sargent, 44 Cal. 
430; Peo. v. Hastings, 29 Cal. 449. 

Li in adc viper v. Jonesboro, 63 Ga. 

Ill.—Hundley v. Lincoln Park, 67 
TH..559. : 

Ky.—-Springfield v. People’s De- 
posit Bank, 111 Ky. 105, 63 SW 271, 
23 KyL 519, 

__N. J.—Kearney Tp. v. East Newark, 
59 N. J. L. 86, 34 A 942 [aff 59 N. J. 
L, 587, 39 A 1113], 

[a] Where an assessment is re- 
quired to be made in several towns, 
by the corporate authorities, an as- 
sessment made by the proper officers 
of each town acting together through 
all the towns is invalid, as the cor- 
porate authorities of one town have 
no jurisdiction to make or participate 
in the assessment of the property in 
another town. The assessment in 
each town should be made by its own 
authorities. Hundley v. Lincoln 
Park, 67 Ill. 559. 

12. Livelli v. Hoboken, 78 N. J. Li: 
245, 78 A 77. 

13. Livelli v. Hoboken, supra. 
wee ee teasers bt 73 Ga. 

2 ields v. itesbur 19 iS 
688, 248 SW 930. ies 

[a] De facto officer.—‘‘Whether 
his appointment was made a matter 
of record or he took the oath of office 
as assessor is not material, if in fact 
he was appointed assessor by the 
board of trustees and performed the 
duties of the office; as in such a case, 
notwithstanding the informality of 
his title to the office, his act of mak- 
ing an assessment, will be held valid 
as eee one de peas - Fields: 
v. itesburg, 5 . 688, 691 
Sw 930. & y. 688, 691, 243 

15. Fields v. Whitesburg, supra; 
Blades v. Falmouth, 124 Ky. 259, 98 


SW 1017, 30 KyL 420. 


16. Blades y, Falmouth, supra, 

17. Peo. v. Hysaman, 
bie Set ho ba 416. 

4 ampa v, Kaunitz, 39 Fla. 683, 

23 S 416, 63 AmSR 202. % 

19. State v. Sayre, 15 Oh. Cir. Ct. 
N.S, 267, 33 Oh, Cir. Ct. 602 

20. State v. Sayre, supra.. 


21. Storke y. Santa Barbara, 16 
Cal. A. 40, 244 P 158. 
22. Storke  v. Santa Barbara, 


Supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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assessment is valid, although another person is em- 
ployed in a clerical capacity to write up the as- 
sessment roll and put the valuation of the property 
thereon.”* A statute authorizing the appointment 
of deputies is not void for uncertainty because it 
also requires the officer to make oath to the cor- 
rectness of the entire assessment.”4 

Territorial authority. An assessor cannot act out- 
side his district,?°> but his jurisdiction is not re- 
stricted geographically by a statute prescribing a 
residence qualification.?® 

The assessor’s authority is terminated by deliv- 
ery of the assessment roll or books to the official 
designated to receive them,?’ and he cannot there- 
after repossess himself of the books and make a new 
assessment,?® not even after the old assessment has 
been declared illegal by the court;?® nor can he 
then amend the old assessment.*° 

Reassessment for prior years. Assessors cannot 
include in their assessment for a particular year a 
reassessment for taxes in prior years, where they 
have no jurisdiction to hear objections thereto.*+ 

[§ 4394] k. Time and Frequency of Assessment.°* 
Except where otherwise provided,®? municipal as- 
sessments are usually made every year,** and con- 
tinue in force through the year unaffected by a 
repeal of the city’s charter under which the assess- 
ment is made and the substitution of a new charter 
therefor.*> Statutes providing for assessments at 
longer intervals than one year®® have even. been 
construed to authorize an assessment in any or 
every of the intervening years,®’ and the levy of 
taxes for successive years, based upon the same as- 
sessment, is not open to the objection that it is 
double taxation.*® Contracts, entered into under 
statutory authority, for a fixed assessment for a 


MUNICIPAL CORPORATIONS 


[44 C.J.] 1823 
period of years, are construed with reference to the 
practice in making assessments existing in the ju- 
risdiction where the contract was made,°®® and where 
the usual practice is to make an assessment in one 
year as a basis of taxation in the next year, the city 
cannot raise the assessment in the last year of the 
contract period on the ground that the,tax will be 
levied after the termination of such period.*° 
Assessment date. Provision is generally made 
that the assessment shall be made or completed on 
or before a certain day,*! and, under some charters 
or statutes, assessments made: after the day fixed 
are invalid,*? but under others, they may be valid.*% 
A special statute fixing a particular day for the 
completion of an assessment will prevail over the 
provisions of a general law fixing a different date.** 
Where a statute grants the power, a city council 
may adopt a date different from the day set for 
assessment under the law relating to state and 
county taxes,*° and even where the statute stipu- 
lates that the municipal assessment shall not exceed 
the assessment made by the state board, a municipal 
assessment filed before the state board has made 
its report is valid if the state assessment is not 
exceeded.4® A charter provision fixing the time of 
the assessment is not affected in any way by a con- 
tract entered into with an expert assistant and pro- 
viding for weekly reports of the work done by 
him.** Under a resolution of the city council order- 
ing an assessment to be made on or before a specified 
day, the board of assessors may select a date of 
assessment prior to that named in the resolution,*® 
provided the date selected is not so early as to 
prevent the giving of the requisite statutory no- 
tice.4® Where the ordinance of the city council 
and-the notice of the tax assessors fix no specified 


23. Tamoa v. Mugge, 40 Fla. 326, 
24 S 489. 

24. State v. Aitken, 62 Nebr. 428, 
87 NW. 153. 

25. Peo. v. Stoekton, etc., R. Co., 
49 Cal. 414; Peo. v. Placerville, etc., 
R. Co., 34 1, 656. , 

26. Peo. v. Feitner, 30 App. Div. 
241, 51 NYS 1094 [aff 156 N. Y. 694 
mem, 51 NE 1093 mem]. 

[a] Apportionment to boroughs.— 
The provision of the Greater New 
York Charter, requiring the appor- 
tionment of the new deputy tax com- 
missioners to the several boroughs, 
was not intended to limit the duties 
of such officers to the boroughs from 
which they were selected. Peo. v. 
Feitner, 30 App. Div. 241, 51 NYS 
1094 [aff 156 N. Y. 694, 51 NE 1093]. 

27. City-Item Co-op. Printing Co. 
v. New Orleans, 51 La, Ann. 713, 25 S 
313; State v. Jaudon, 286 Mo. 181, 
227 SW 48; Oregon Steam Nav. Co. 
v. Portland, 2 Or. 81. 

23. State v. Jaudon, 286 Mo. 181, 
227 SW 48. ; 

Review of assessment see infra §§ 
4413-4433. 

29. Peo. v. Garland, 72 Misc. 413, 
131 NYS 180. eh Ae 

30. City-Item Co-op. Printing Co. 
v. New Orleans, 51 La. Ann. 713, 25 
S 313. 

Ql. Peo. v. Garland, 72 Misc. 413, 
131 NYS 180. 

[a] Reason for rule.—‘In the as- 
sessment roll for the year 1911 the 
assessors have attempted to reassess 
the relators or their property for the 
taxes of the years 1908, 1909 and 1910 
without giving notice to the relators 
or affording them any opportunity to 
present their objections to the same. 
The assessment rolls for the years 
1908, 1909 and 1910 were not before 
these defendants, the assessors for 


the year 1931, and it is clearly ob-, 


vious that the relators could not 
present to these assessors for the 


year 1911 the objections which sec- 
tion 290 of the Tax Law permits, to 
wit, that their 1908, 1909 and 1910 
assessments were unequal in that 
they had been made at a higher pro- 
portionate valuation than the assess- 
ments of other property on the same 
roll, or any other valid objections to 
the same. The effect of these re- 
assessments, therefore, if allowed to 
stand will be to assess the relators 
for the taxes of 1908, 1909 and 1910 
without affording them any oppor- 
tunity to present their objections or 
to be heard in relation to the same. 
This cannot be done.” Peo. v. Gar- 


land, 72 Misc. 4138, 414, 131 NYS 
180. : 
32. Cross references: 


Assessment of omitted property see 
infra §§ 4406-4408. 

Time of making tax assessment gen- 
erally see Taxation [37 Cyc 989]. 
83. Kelsey v. Nevada, 18 Cal. 629; 

Worton v. Paducah, 93 SW 617, 29 

KyL 450. 

34. Ill.—DLebanon v. Ohio, etc. R. 
Co,;) TAH 639. 

Mass.—Nason v. Whitney, 1 Pick. 
140. 

Mich.—Atty.-Gen. v. Cogshall, 107 
Mich. 181, 65 NW 2. 

Mo.—State v. Powers, 68 Mo. 320. 

Pa.—Philadelphia v. Pennsylvania 
Inst, for Instruction of Blind, 28 Pa. 
Super. 421 [aff 214 Pa. 138, 63 A 420]. 

Tex.—Garey v. Galveston, 42 Tex. 
627. 

Can.—Re Canada Northern R. Co., 
[1920] Can. S. C. 494, [1925] 3 Dom 
LR 762. 

Garey v. Galveston, 42 Tex. 

627 


Taxes and assessments as affected 
by new charter generally see supra 
§ 158 in 48 C. J. a 

86. See statutory provisions. 

37. Glen Alden Coal Co. vy. Scran- 
ton, 282 Pa. 45, 127 A 307. 

[a] Intervening assessments.—A 


statute providing that assessors in 
cities of the second class ‘‘shall trien- 
nially make a valuation for al] pur- 
poses of municipal taxation, and shall 
have... power to make a new 
assessment in any ward or wards 
they deem necessary in any subse- 
quent year, other than triennial 
years,” when construed in connection 
with other tax legislation, permits 
assessors to make a complete and 
new general assessment in years in- 
tervening between triennial assess- 
ments, “any” being used in the sense 
ae ae oes ies 78 Alden Coal 
o. v. Scranton, a. 45 
Pec , 48, 127 
sora v. Young, 259 Mo. 52, 167 


ee fs Sanede Fy ites ied By Co., 
anys. 5 Cy : 925] 3 

LR 762. E , hom 
40. Re Canada Northern R. Co., 

supra, 


41. See charter and statutory pro- 
visions. 
42. Dranga v. Rowe, 127 Cal. 506, 


59 P 944; Stockton v. Western FE: & 
M. Ins. Co., 73 Cal. 621, 15 P 314; 
State v. Metzgar, 43 N. J. L. 170; 
Cohoes v. Cohoes Co., 4 HowPr (N. 
Y.) 348. 

43. Fields v. Whitesburg, 195 Ky. 
688, 243 SW 930; New York vy. Ferris, 
91 App. Div. 223, 86 NYS 600; Gro- 
man v. Bethlehem, 29 Pa, Dist. 779. 

44. Cohoes v. Cohoes Co., 4 HowPr 
(N. Y.) 348. 

45. Escondido v. Wohlford, (Cal. 
A.) 97 P 199; Escondido vy. Escondido 
Lumber, etc., Co., 8 Cal. A, 435, 97 
nee Birt 

46. State v. Jaudon, 286 Mo. 181, 
227 SW 48. 

47. Storke v. Santa Barbara, 76 
Cal. A..40, 244 P 158. 

48. Greenough yv. Central Falls, 34 
R. I. 84, 82 A 411. 

49. Greenough v. Central Falls, 
supra. 
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day for the valuation of property, the assessment 
is deemed to have been made the day following the 
last day on which the taxpayers are notified to file 
an account of their ratable estate.®° 

Change of time. Under a statute granting the 
power, a city council has discretionary power to 
change the assessment date,°' and such power may 
be exercised even after the date originally fixed by 
the statute.®2 A change of the assessment date 
may be effected by a change in the general law where 
under the terms of the city charter taxation is sub- 
ject to the provisions of the general law.°* 

[§ 4395] 1. Mode of Assessment—(1) In General. 
The mode of making assessments and the procedure 
connected therewith is generally fixed by express 
statutory or charter provisions,°* which, if manda- 
tory, must be complied with in every substantial 
particular or the assessment will be invalid;°° but 
noncompliance with a statutory requirement which 
is merely directory will not invalidate the assess- 
ment.°¢ The city has no power to contract for the 
installation and superintendence of a method of 
assessment other than that provided by statute.®* 

Motive, knowledge, or statements of assessor. A 
tax properly laid upon particular property is not 
invalidated by mere statements made by the assessor 
after his work is completed,®* nor by the knowl- 
edge of the assessor that the tax would not be 
collected,®® even though his motive in making the 
assessment was to deceive the other taxpayers into 
the belief that the property was being taxed.®° 

[§ 4396] (2) Listing by Taxpayer.®t In some ju- 
risdictions it is provided by constitution or statute®? 

50. Horgan v. Taylor, 36 R. I. 232,| Pr (N._Y.) 255, 


89 A 1058. 57. 


51. Tousey v. Bell, 23 Ind. 423. Dist. 307; 
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Bucher v. Johnstown, 2 
Selig v. Philadelphia, 19 


§§ 4394-4397 


that residents shall, by a specified time, deliver to 
the assessor or other officer a written list of their 


property for the purposes of taxation,®* or that such’ 


a list shall be furnished on demand ;** and the city 
itself may make such a requirement under its gen- 
eral power to levy and collect taxes.°° Such a pro- 
vision is applicable to all persons who are property 
owners at the time of its enactment,®® and is not 
restricted to those who become owners after the leg- 
islation goes into effect.°7 Also, the provision is 
applicable to resident property belonging to non- 
residents of the state.°*? Some of these statutes are 
construed as being directory only,®® and as not 
making the listing by the taxpayer a condition prece- 
dent to a valid assessment,’ although the assessor 
must give the taxpayer notice and an opportunity 
to be heard before he can list the property himself.*+ 
It is held that the assessor is not confined to a 
sworn statement of a taxpayer which does not 
comply with statutory requirements;*? but it is 
also held that, where the assessor has received a 
list not sworn to as required by charter or statute, 
he cannot treat the case as one of neglect, failure, 
or refusal on the part of the taxpayer to furnish 
a listit® 

[§ 4397] (8) Description of Property. An accu- 
rate deseription of the land assessed is essential 
to the validity of the assessment ;7* and where iden- 
tification of the land is impossible from the de- 
scription given, the assessment is fatally defective ;*® 
but the description is generally sufficient if it is 
capable of being made certain by extrinsic evi- 
dence.” The necessity of reciting descriptive de- 

69. See cases infra note 70, 


70. Dobbins v. Cartersville, 73 Ga. 
137; Boothbay v. Race, 68 Me. 351. 


25. Pa. 


52. Tousey v. Bell, supra. Pa. Dist. 907; Park Falls Lumber Co, 71. Lane v. Unadilla, 154 Ga, 577, 
53. Tackaberry v. Keokuk, 32)|v. American Appraisal Co., 189 Wis.|114 SE 636, : 
Iowa 155. : 239, 207 NW 300. ‘ 72. St. Croix Electric Light, etc., 
54. See statutory provisions. [a] Contract with appraisal com- | Co. v. Milltown, 31 N. B. 452. 
55. Ind.—Powell v. Madison, 21 
Ind. 335. 
N. Y.—Buffalo Loan, etc. Co. v. 
Depew Mfg. Co., 66 Misc. 630, 121 


pany.—A city cannot legally enter 
into a contract with an appraisal 
company to assist the city assessors 
in the making of an’ assessment ac- 


Sy lade het oe 21 Ind. 335. 
o.—State v. Kenn 
207 SW 71, Sa ae 


N. J.—Coles v. Platt, 24 N. J. L. 


NYS 900; Matter of Wood, 24 Misc. 
561, 54 NYS 30 [rev on other grounds 
35 App. Div. 363, 54 NYS 978 (aff 163 
N. v.65, 57 NE 1128)1. 

Pa.—Bucher v. Johnstown, 25 Pa. 
Dist. 307. 

Tenn,—Glass v. White, 5 Sneed 475. 

Tex.—Vance v. Pleasanton, (Civ. 
A.) 261 SW 457 [aff (Commn, A.) 277 
SW 89]. 

Wis.—Park Falls Lumber Co. v. 
American Appraisal Co., 189 Wis, 239, 
207 NW 300. 

Man.—Whitemouth v. Robinson, 26 
Man. 139; Minto v. Morrice, 22 Man. 
391, 4 DomLR 4385, 21 WéstLR 617. 

Ont.—Boland v. Toronto, 82 Ont. 
358; Love v. Webster, 26 Ont. 453. 

56. Lancaster Sea Beach Impr. Co. 
v. New York, 214 N. Y. 1, 108 NE 90; 
Rudolph Wallach Co. v. Rooney, 177 
App. Div. 640, 164 NYS 616; Matter of 


Gardner, 41 HowPr (N. Y.) 255; 
Union Bank v. Macleod, 4 Terr. L. 
407. 

[a] Assessment roll.—That_ the 


sum to be paid as a tax is set down 
in a column of the assessment roll, 
other than that provided by Greater 
New York Charter § 910, does not in- 
validate the assessment or tax, in the 
absence of showing of injury there- 
from, the statute being directory 
merely. Lancaster Sea Beach Impr. 
Co. v. New York, 214 N. Y. 1, 108 NE 
90 


[b] Number of assessors.—An as- 
sessment required to be made by one 
of the assessors of the city is not 
rendered invalid by the fact that it 
was made and reported by two as- 
sessors. Matter of Gardner, 41 How 


cording to the rules and formule 

used. by the appraisal company. 

Bucher v. Johnstown, 25 Pa, Dist. 307. 

WC dienes of authority see supra § 
3. 

Von Storch v. Scranton, 3 Pa. 

Co. 567. 

59. Tampa v. Kaunitz, 39 Fla, 683, 
23 S 416, 68 AmSR 202. 

60. Tampa vy. Kaunitz, supra. 

61. For purpose of general taxa- 
tion see Taxation [37 Cyc 990], 

62. See constitutional and statu- 
tory provisions. 

63. Escondido v. Wohlford, (Cal. 
A.) 97 P 199; Escondido v. Escondido 
Lumber, etc., Co., 8 Cal. A, 435, 97 P 
197; Wohlford v. Escondido, 2 Cal. A. 
429, 84 P 56. 

64. Gordon v. Norris, 29 N. H. 198; 
Horgan v. Taylor, 36 R. I. 232, 89 A 
1058; Wood v. Quimby, 20 R. I. 482, 
40 A 161, 

65. Hill v. Washington, 12 F, Cas. 
No. 6,501, 5 Cranch C. C. 114; Topeka 
v. Boutwell, 53 Kan. 20, 35 P 819, 27 
LRA 593. 

[a] Poll taxes.—A city may re- 
quire keepers of boarding houses, 
restaurants, and hotels to furnish the 
names of persons liable to poll tax, 
boarding or lodging in their houses, 
and impose a fine for refusal to do so. 
Topeka v. Boutwell, 53 Kan, 20, 35 P 
819, 27 LRA 593. 


66. Philadelphia Vv. Unknown 
Owner, 20 Pa. Super. 203. ' 
67. Philadelphia Vv. Unknown 


Owner, supra, 

German Trust Co. v. Daven- 
port Tp. Bd. of Equalization, 121 
Iowa 325, 96 NW 878. 


108. 

N. Y.—Lancaster Sea Beach Impr. 
Co. v. New York, 214 N. Y. 1, 108 NB 
90; Cary v. Hatch, 91 Misc. 269, 154 
NYS 759; Buffalo Loan, ete., Co, v. 
Depew Mfg. Co., 66 Misc. 630, 121 
NYS 900; Rochester v. Farrar, 44 
at ma! op shia 1035, : 

ex.—San Antonio v. Terrill iv. 
A.) 202 SW 361. hog 
Pe C.—Victoria v.. Bowes, 8 B. C. 

Ont.—Russell v. Toronto, 15 Ont. L. 
484, 11 OntWR 23 [dism app 9 Ont 
WR 288]; Boland vy. Toronto, 32 Ont, 
358; Re Jenkins, 25 Ont, 399. 

75. <Allter v.-St. Johnsville, 130 
App. Div. 297,114 NYS 355. And see 
cages sh Se Pt ae ; 

a escriptions held insnfficient. 
—(1) “Block 21,” it appearing that 
the block had been vacated by the 
county court. State v. Kennedy, (Mo. 
A.) 207 SW 71. (2) A certain num- 
ber of acres situated on a certain side 
of a road named and within the con- 


fines of certain farms of larger acre-: 


age. Buffalo Loan, etc., Co. v. Depew 
Mfg. Co., 66 Misc. 630, 121 NYS 900. 
76. State v. Kennedy, (Mo. A.) 207 
SW 71; State v. Platt, 24 N. J. L. 108; 
Lancaster Sea Beach Impr. Co. vy. 
New York, 214 N. Y. 1, 108 NE 90; 
Rudolph Wallach Co. v. Rooney, 177 
App. Div. 640, 164 NYS 616; Cary v. 
Hatch, 91 Misc, 269, 154 NYS 759; 
Buffalo Loan, etc., Co. v. Depew Mfg. 
Co., 66 Misc. 630, 121 NYS 900; Bustis 
v. Henrietta, 90 Tex. 468, 39 SW 567; 
San Antonio v. Terrill, (Tex. Civ, A.) 
202 SW 361; Cooper Grocery Co. v. 
Waco, 30 Tex. Civ. A. 623, 71 SW 619. 
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tails will be determined by the requirements of the 
applicable statute;77 and a special statute will pre- 
vail over the general law in the absence of constitu- 
tional provisions to the contrary.’® The assessment 
has been held not to be invalidated by a failure to 
state the abstract and survey numbers of the land;"° 
a failure to give the numbers of the block and lots, 
even though the ordinance provides therefor;*° or 
by an inaccuracy in the description in the memo- 
randum of one of the assessors, where the descrip- 
tion in the assessment roll itself is correct.$t 
[§ 4398] (4) Statement of Ownership.®? The 
property must be assessed in the name of the true 
owner,®* and an assessment of land and improve- 
ments made against a lessee of a part of the im- 
provements only is void,§* as is also an assessment 
of property belonging to a lessee, and used by him 
on the leased land, against the owner of the land.® 
It is sufficient, however, if the assessment is made 
to the person who appears to be the record owner,*® 
or if it is made to the husband®* or wife*® of the 
true owner; and the assessment is not invalidated 
by a failure to state that the husband of the person 
- whose land is assessed has an estate by curtesy 
therein.*® An assessment to a- nonresident owner 
in the same manner as if he were a resident owner 
is not void.2° In some jurisdictions it is held that 
if the assessment roll identifies the land, the name 
[a] Descriptions held sufficient.— 
(1) Land belonging to “the estate of 
J. D. Coles, deceased,’’ where a large 
estate is shown to have been well 
known by that designation. State v. 
Platt, 24 oN, J..G. 108. (2) “Store 
S. 4th and Mary Sts.,” owned by 


“Moore Bros.” Cooper Grocery Co. 
v. Waco, 30 Tex. Civ. A. 628, 71 SW 


81. 
82. 


85. 
686, 


619. (3) Deseription by frontage and 

depth. Cary v. Hatch, 91 Misc. 269, | 849 (aff 226 N. Y. 
154 NYS 759. (4) “Name, Mrs. B. E.}| 884. mem)]. 
Horton. N. E. pt. of Blk. O. C. Lot 10, 86. 


City Blk. A, 62. No. of receipt 16282.}154 NYS 759. 


Description of property, R. 1 D. C. 

51/3 acres, Land Imp. 265. Total|128, 201 SW 472. ¥ 
value 265.” San Antonio v. Terrill, 88. Medicine Hat v. Howson, 15 
(Tex. Cives A.) 202 "SW 361; 362.1) Alta. 2.508, 53 DomUR# 264, 
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30 Tex. Civ. A. 623, 71 SW 619. 
Drew v. Morrill, 
In assessment of taxes gen- 
erally see Taxation [37 Cyc 1002]. 

83. Washington v. Pratt, 8 Wheat. 
(UW. S.)) 681; 5 Tuah-ed. T14. 

84. Victoria v. Bowes, 8 B. C. 363. 
Peo. vy. Prendergast, 101 Misc. 
168 NYS 907 
grounds 185 App. Div. 461, 172 NYS 
573 mem, 123 NE 


Cary v. Hatch, 91 Misc. 269, 
87. Frankfort v. Gordon, 180 Ky. 
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of the owner need not be given,®! especially where 
the owner has not availed himself of the protection 
accorded by the registration of his title;°? and in 
such jurisdictions, an assessment against one other 
than the true owner, through ignorance or mistake, 
is not void where the land is sufficiently described 
to identify it.°% However, even though an error 
in the assessment of land to other than the true 
owner may not invalidate the assessment,?* the error 
must be corrected, where a statute provides there- 
for, before the city can maintain an action for the 
tax.°> In jurisdictions permitting a reference to tax 
maps in place of the detailed description in tax 
rolls,°* a part owner of a divided lot assessed as one 
parcel may have the tax map changed to show the 
division by making application therefor to the 
proper authorities.®? 

[§ 4399] (5) Valuation®®>—(a) In General. The 
property should be taxed at its just value to be 
determined by the proper assessing officer in the 
manner prescribed by statute, charter provision, or 
ordinance ;°? and assessed values should bear a uni- 
form ratio to real values throughout the city.1 It is 
generally sufficient that the methods employed result 
in a fair approximation .to reasonable value as a 
basis for the assessment ;? but the assessment is. void 
if the valuation is arbitrarily? or fraudulently+ 
made; and fraud may be inferred if the assessment 

99. Graham v. -West Tampa, 71 
Fla. 605, 611, 71 S 926; Augusta v. 
Pearce, 79 Ga. 98, 4 SE 104; Howell 
v. Richards, 47 N. J. L. 434, 1 A 495; 
Coles v. Platt, 24 .N. J. L. 108; Peo. y. 
Feitner, 44 App. Div. 278, 60 NYS 687. 

“While the law accords a range 
of discretion to the officer authorized 
to ascertain and determine valuations 
of property for purposes of taxation, 
when the officer proceeds in accord- 
ance with and substantially complies 
with the requirements of law de- 
signed to ascertain such values, yet 
if-the steps required to be taken in 
making valuations are not. in fact and 


in good faith actually taken, and the 
valuations are shown to be. essen- 


62 N. H. 23. 


[rev on other 


[1920] 


(5) Abbreviation in assessment rolls 
“A.&L.,’”? meaning house and lot. Ru- 
dolph Wallach Co, v. Rooney, 177 
App. Div. 640, 164 NYS 616. 

77. Lancaster Sea Beach Impr. Co. 
v. New York, 214 N, Y. 1, 108 NE 90; 
Matter of Wood, 35 App. Div. 363, 54 
NYS 978 [aff 163 N. Y. 605 mem, 57 
NE 1128 mem]. 

78. Rudolph Wallach Co. v. Rooney, 
177 App. Div. 640, 164 NYS 616; Mat- 
ter of Wood, 35 App. Div. 363, 54 NYS 
978 [aff 163 N. Y. 605, 57 NE 1128]. 

[a] Reference to maps.—(’t) Un- 
der a special statute governing the 
assessment of taxes in New York 
City, a reference to tax maps, elim- 
inating the necessity for detailed de- 
scriptions in tax rolls, is permitted. 
Rudolph Wallach Co. v. Rooney, 177 
App. Div, 640, 164 NYS 616. (2) A 
block map of taxes and assessments 
under Greater New York Charter § 
891 was adequate, where from it one 
would know the ward, section, and 
block in which a lot was, and its 
number. Lancaster Sea Beach Impr. 


Co. v. New York, 214 N. Y. 1, 108 NE 


90. 

[b] Quantity of land.—It is not 
necessary that the assessment roll 
should state the quantity of land as- 
sessed where no such requirement is 
made by the special statute govern- 
ing the case, even though such a re- 
quirement is made by the general 
‘law. Matter of Wood, 35 App. Div. 
363, 54 NYS 978 [aff 163 N. Y. 
mem, 57 NE 1128 mem]. 
79. Eustis v. Henrietta, 90 Tex. 
468, 39 SW 567; Dallas Title, etc., Co. 
v. Oak Cliff, 8 Tex. Civ. A. 217, 27 
Sw 1036. 

80. Cooper Grocery Co. v.' Waco, 


605° 


2 WestWkly 810. 

[a] Personal liability.—Under a 
statute allowing a recovery of per- 
sonal judgment for taxes, it is held 
that, where a wife was assessed for 
lands owned by her husband and such 
assessment was made, not because of 
any transfer of ownership, but at 
their joint request, he was liable for 
all the taxes due for the whole period 
during which he was the registered 
owner, and she was liable for the 
taxes for the period during which she 
was assessed. Medicine Hat v. How- 
son, 15 Alta. L. 508, 53 DomLR 264, 
[1920] 2 WestWkly 810. 

89. Louisville v. Sonne, 148 Ky. 
394, 146 SW 739. 

90. Glover v. Edgewater, 3 
Thomps. & C. (N. Y.) 497. 

91. Rudolph Wallach Co. v. Rooney, 
177 App. Div. 640, 164 NYS 616; 
Philadelphia v. Unknown Owner, 20 
Pa. Super. 203. 

92. Philadelphia v. 
Owner, supra. 

93. Peo, v. Mealey, 224 N, Y. 187, 

NE 155. 

94, Frankfort v. Gordon, 180 Ky. 
128, 201 SW 472. And see supra text 
and note 93. 


Unknown 


95. Frankfort v. Gordon, supra. 
96. See supra § 4397. 
97. Rudolph Wallach Co. v. Rooney, 


177 App. Div. 640, 164 NYS 616. 

[a] Proper authority, to whom ap- 
plication should be made, is the board 
of taxation and assessment, and not 
the deputy commissioner. Rudolph 
Wallach Co. v. Rooney, 177 App. Div. 
640, 164 NYS 616. 

98. In making assessment for 
taxes generally see Taxation [387 Cyc 
1008]. 


tially unjust or unequal abstractly or 
relatively the assessment is invalid. 
Valuations of property for taxation 
must be ascertained in the manner 
required by law.’ Graham v. West 
Tampa, supra. 

[a] Charter or ordinance.—A char- 
ter provision requiring a periodic 
scientific appraisal is sufficient au- 
thority for such an appraisal, and an 
ordinance specifically providing there- 
for is not necessary. Storke v. Santa 
Barbara, 76 Cal. A. 40, 244 P 158. 

1. Graham v. West Tampa, 71 Fla. 
605, 611, 71 S 926; Redmond v. Jack- 
son, 143 Miss. 114, 108 S 444; Bl Paso 
v. Howze, (Tex. Civ. A.) 248 SW 99; 
Re Allen, 19 OntWN 150. 

“Valuations for taxation must have 
a just relation to the real value of 
the property assessed and there must 
be no substantial inequality in valua- 
tions in the various kinds and items 
of property that is subject to the 
tax.” Graham v. West Tampa, 
supra. 

fa] “The rule is not that the 
party can pick out a particular’ piece 
of property and claim that it is as- 
sessed at a relatively lower figure 


‘than his own property. The value of 


property for assessment in a taxing 
district like a city is a difficult mat- 
ter, and different men will have dif- 
ferent views, all” reasonably formed 
and entertained with reference to 
such matters.’”’ Redmond v. Jackson, 
143 Miss. 114, 120, 108 S 444. 
~ Soa oat v. Mugge, 40 Fla. 326, 24 
3. Cumming v. Savannah, R. M. 
Charlt. (Ga.) 26. 
4 Mahoney v. San Diego, 198 Cal. 
388,-898, 245 P 189. 
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discloses such a degree of discrimination between 
properties of the same or different classes as to 
evince a willful disregard of eonstitutional and stat- 
utory requirements.» A state or county assessment 
roll may be used as a basis for municipal assess- 
ment under certain cireumstances.° Also, where a 
city has surrendered its special charter and has 
elected to be classed under the general law,’ it may 
use an assessment made under the special charter 
as a basis for valuation in an assessment made 
after it has adopted the general law,® regardless 
of whether the earlier assessment was valid or in- 
valid.® However, in the case.of annexed lands,’° 
the assessment by the city to which the land for- 
merly belonged cannot be used as the basis for a 
tax levy by. the city to which it is annexed.14 A 
referee’s report fixing the value of property for a 
particular year is not conclusive on the assessing 
authorities in determining valuation for a subse- 
quent year.” 

[§ 4400] (b) Market or Cash Value as Basis. The 
-assessment must be made on the basis of actual 
‘market value, where the statute so provides.'* The 
ascertainment of the market value of property for 
taxation purposes is not a matter of formula,!* but 
depends upon the exercise of the judgment of the 
assessor upon a proper consideration of all rele- 
vant facts,'> although such facts may properly in- 
clude a formula based upon a mathematical caleu- 
lation,’® the assessor using his judgment as to the 


5. Mahoney v. San Diego, supra; 
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taken place, as here.’ 


[§§ 4399-4401 


extent to which it shall be employed.1’7 The actual 
market value of land used for highway purposes, 
and in which others have an easement, must be 
placed at a nominal figure.18 Under a constitutional 
provision that assessments shall be made at the 
actual or cash value of the property,’® statutes are 
held unconstitutional and void which direct the as- 
sessors to take into account certain elements which 
enter into the actual value of the property and to 
disregard other elements which also have a bearing 
upon actual value,?° or which direct that unplatted 
lands shall not be assessed otherwise than by the 
acre as agricultural lands.?+ 

[§ 4401] (c) Use of State or County Assessment 
—aa. In General. Under some charter and statutory 
provisions,?? municipal authorities need not make 
an independent assessment but may use the town, 
county, or state assessment roll,?* even though there 
has been a failure by the assessors to comply with 
the statutory requirement that the use of such as- 
sessment roll shall be directed by the local council.** 
In some jurisdictions such provisions are manda- 
tory, rather than permissive ;*° and where contained 
in the constitution, a statute authorizing an inde- 
pendent assessment by city officers is in violation 
thereof.2° Where the constitution of the state so 
provides, the valuation of property for the purpose 
of municipal taxation cannot exceed the valuation 
of the same property for the purposes of state 
and county taxation;?7 but when authorized by a 


Covington v. [a] Use of township assessment 


Graham y. West Tampa, 71 Fla. 605, 
71 S 926; Re Allen, 19 OntWN 150. 
“The essential question with re- 
spect to the assessment of properties 
.of the same or different classes to be 
determined is as to whether the pro- 
visions of the constitution regarding 
uniformity in valuations and of the 
laws, declaring how uniformity and 
equality in the distribution of the 
burdens of taxation are to be ascer- 
tained and applied have been fairly 
conformed to or systematically, and 


intentionally and grossly disre- 
garded.” Mahoney v. San Diego, 
supra. 


6. See infra §§ 4401, 4402. 

7. See supra § 4371, 

8 State v. Young, 259 Mo, 52, 167 
Sw 995. 3 

9. State v. Young, supra. 
Taxation of annexed lands gen- 
erally see supra §§ 4323-4325. 

11. Covington v. Carroll, 108 SW 
295, 32 KyL 1255. 

[a] Reason for rule.—‘‘The as- 
sessment made by the authorities of 
the town of Central Covington before 
the annexation cannot be used as a 
basis upon which to levy the tax rate 
of the city of Covington after the an- 
nexation took place. ' These two fiscal 
duties have no relation the one to the 
other. The property upon which the 
tax rate of the city of Covington was 
to be levied should have been there- 
tofore assessed by the authorities of 
Covington. The fiscal needs of the 
two cities—the one being of the sec- 
ond class and the other of the sixth 
class—were widely variant; and it 
may have been, and doubtless was, 
that the necessities of the smaller 
city were much less than that of the 
larger, and, this being so, the rate of 
taxation may have been much smaller 
and the assessment proportionately 
much larger. In other words, in:some 
cities the rule is to make the assess- 
ment high and the rate low, and in 
others to make the assessment low 
and the rate high. Manifestly, there- 
fore, the assessment made by the au- 
thorities of one city cannot be used 
as a basis for the levy of the tax 
rate of another where annexation has 


Carroll, (Ky.) 108 SW 295, 296. ; 

12. Peo. v. Brady, 184 App. Div. 
901, 173 NYS 125. . 

13. Peo. v. O’Donnel, 139 App. Div. 
83, 124 NYS 36 [aff 200 N. Y. 519 
mem, 93 NE 1129 mem]; Peo. v. Can- 
tor, 115 Misc. 519, 188 NYS 885 [aff 
204 App. Div. 863 mem, 197 NYS 939 
mem]; In re Municipal Clauses Act, 
6B isbn" 


14. See cases infra note 15. 

15. Gromah v. Bethlehem, 29 Pa. 
Dist. 779; El Paso v. Howze, (Tex. 
Civ. A.) 248 Sw. 99. 

16. Groman y. Bethlehem, 29 Pa. 
Dist. 779. 

17. Groman v. Bethlehem, supra. 

18. In re Smith, 6 B. C. 154. 

19. See constitutional provisions. 


20. Saltonstall v. Cheboygan, 132 
. 196, 98 NW 246. 

{a] Unimproved lands. — Where 
the constitution declares that all as- 
sessments on property shall be at its 
“cash value,’”’ a charter providing that 
in assessing lands within the city 
held merely as farming lands, or wild 
and unimproved, they shall be as- 
sessed at their true cash value, con- 
sidering the location, and not accord- 
ing to any prospective or supposed 
value as city property, is unconstitu- 
tional, the actual value of the land 
being the proper basis. Saltonstall 
Ms Cheboygan, 132 Mich. 196, 98 NW 
46 


21.. State v. O’Brien, 89 Mo. 681, 
1 SW 763. : 

22. See charter and statutory pro- 
visions. 

23. Ind.—Jones -v. 
Ind, 421. 

Me,—Paul v. Huse, 112 Me, 449, 92 


Columbus, 62 


A 520; Rockland v. Ulmer, 84 Me. 
5038, 24 A 949. 

a v. ‘Dixon, 54 Misc. 
585. 


Mont.—Lockey v. Walker, 12 Mont. 
577,. 81) Pi 639, 

N. Y¥.—Peo. v. Schoonover, 47 App. 
Div. 278, 62 NYS 180 [aff 166 N. Y. 
629, 60 NE 1118]. 

VE Sea gg Ses v. Repp, 19 Pa. Super. 

Wash.—Wingate ©§ v. 


Kentner, 8 
Wash, 94, 35 P 591. 


by borough.—Where a borough has 
been created out of a township, the 
borough may collect taxes on prop- 
erty’ situated in the borough without 
any other assessment than that made 
by the township assessor prior to the 
incorporation of the borough. Hard- 
ing v. Repp, 19 Pa. Super. 439. 

24. Paul v. Huse, 112 Me. 449, 92 
A 520. 

25. Ala.—Perry County v. Selma, 
etc., R. Co., 58 Ala, 546. 

Ky.—Jetts Bros. Distilling Co. v. 
Carrollton, 178 Ky. 561, 199 SW 87. 


La.—St. Mary Police Jury v. Har- 
ris, 10 La, Ann. 676. 

Md.—James Clark Distilling Co. v. 
Cumberland, 95 Md. 468, 52 A 661. 

Mo.—Westport v. McGee, 128 Mo. 
152,'30 SW 523 (statute relating to 
cities of particular class). 

N. J.—Ridgefield v. Goodday, 65 N. 
J, -L. 153, 46 A 590. 

N. C.—Covington v, Rockingham, 
$3 NGC, Lea: 

S. C.—Germania Sav. Bank _v. 
Danaea 5008S; 2 Cy 837, R275 ro 

Va.—West v. Newport News, 104 
Va. 21, 51 SE 206, 

[a] Cities without assessor.—Un- 
der a statute, providing that, in cities 
which do not elect an assessor, the 
mayor shall procure from the county 
clerk, on or before July 1st in each 
year, an abstract of the assessment 
of all city property, as equalized by 
the board of equalization, upon which 
assessment the council must levy 
taxes for the year, where a city had 
an assessor on June 1, 1907, but no 
assessor in 1908, it was lawful for 
such city to use the township as- 
sessor’s assessment of 1907 as a basis 
for taxes on .personalty for 1908, 
since the fact that the city had no 
assessor in 1908 put in force the pro- 
vision of the statute. State v. Young, 
(Mo.) 178 SW 652. 


26. McCune v. White, 137 La. 310, 
68 S 621. : 
27. State v. Jaudon, 286 Mo. 181, 


227 SW 48; State v. Center Creek Min. 
Co., 262 Mo. 490, 171 SW 356; Center 
Bldg. Co, v. St. Joseph, 108 Mo. 304, 


118 SW 910., 


For later cases, developments and changes in the law see cumulative Annotations,; same title, page and note number, 


§§ 4401-4405] 


constitutional provision,?® or when not prohibited,?® 
a municipality may place a higher valuation on 
property than that placed on it by the state and 


_ county if such higher value is not an overvaluation. 


When an outside assessment roll is used, it must 
be the latest one made,®° including subsequent ad- 
justments made prior to its adoption by the city ;** 
but changes made in the roll after its adoption for 
use by the city will not affect the city assessment,®? 
and where a city is given by law an election to 
adopt the assessment as equalized by the state board 
of equalization but has failed to do so, an assess- 
ment on the basis of changes in the valuation by 
the state board cannot be made.*? 

[§ 4402] bb. Railroad Property. In some,** al- 
though not in other,®> jurisdictions, under consti- 
tutional or statutory authority and direction, the 
entire property of a railroad in the state is assessed 
by a state board or officer, and then distributed 
and apportioned to the municipalities in which the 
property is located. A statute so providing is held 
to be constitutional.2* A further provision in these 
jurisdictions that the municipality may make its own 
assessment’ is construed not to give the city un- 
restricted power to make its own valuation,*® but 
merely to give it power to increase or reduce the 
valuation of the state board for the purpose of 
equalizing the assessments on all property through- 
out the city,®® the city being compelled to accept 
ithe valuation of the state board as the basis for its 
work of equalization,*® and, in equalizing the as- 
sessment, to observe the principles underlying the 
state assessment in combining values of different 
kinds-of property belonging to the railroad.*? 

[§ 4403] (d) Aggregate Valuation of Several 
Properties. Where the statute or charter author- 


28. Auburndale y. Cline, 82 Fla. 


121, 89 S 427; Merrell v. St. Peters-|to carry. on 
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secure a sufficient revenue with which 
their 


[44 OC. 53) 1927: 


izes it,*? the value of several lots may be lumped: 
and assessment made for the aggregate amount,??: 
even though they are not adjoining lots or in any 
way connected with each other,** provided: only 
the lots are properly designated.*® 

[§ 4404] (e) Increase or Reduction.*® In order 
to effect a change in the valuation of property, there 
must be a compliance with all requirements of the 
statute authorizing it,47 as, for example, require- 
ments that notice shall be given to the taxpayer 
either before*® or after*® the change is made, or 
that changes shall be made only in certain months.*° 
An ordinance requiring notice to the taxpayer after 
an increase in his assessment is not repealed by a 
subsequent statute providing for annual corrections 
of assessments.°4 A city is not required to give no- 
tice of increases made by a state board in a state 
assessment which the city uses.°? Also, individual 
owners of shares of stock are not entitled to notice 
of increases in assessment of the stock,5* a notice 
to the corporation being sufficient.** If the statute 
fully protects the taxpayer by giving him a right 
to notice after the change is made and an oppor- 
tunity to make objections and to be heard thereon, 
he has no ground for complaint because the statute 
does not provide for any appeal or other judicial 
investigation.®> 

Agreement between city and taxpayer. An in- 
crease or reduction in valuation may be made the 
subject of adjustment or compromise between the 
taxpayer and the city,°® and an agreement reached 
between them covering the taxes for an entire year 
cannot be rescinded by the city after taxes for 
one half the year have been paid and accepted by 
the city thereunder.** : : 

[§ 4405] (£) Conclusiveness upon Courts.5®. An 


board .of aldermen of any city by 


governments.” | Code (7906) § 38422, authorizing the 


burg, 64 Fla. 367, 60 S 349. 

29. Fulgum v. Nashville, 8 Lea 
(Tenn.) 635. 

30. Com. v. Repp, 242 Pa. 240, 88 
A 1007. 

31. Bessemer v. Tennessee Coal, 

ete: Ri) Co! 131: Ala; 138;-315 S492; 
Com. v. Repp, 242 Pa. 240, 88 A 
1007. 
' 32. Madary v. Fresno, 20 Cal. A. 
91, 128 P 340; Adams v. Lamb-Fish 
Lumber Co., 103 Miss. 491, 60 S 645, 
104 Miss. 48, 61 S 6. 

[a] Reason for rule.—‘Tt is incon- 
ceivable that the legislature intended 
that the town assessor, who may be 
an entirely different person from the 
collector, is required to keep tab on 
the action of the county board, and, 
wher it makes a change in the county 
roll, he is required to immediately 
take charge of the town roll and 
make the change there so as to har- 
monize the valuation of property 
with the changed valuation of the 
county. ... The law authorizing 
towns, cities, and villages to adopt 
the county rolls was designed to 
simplify and cheapen the work of 
assessing the taxes for municipal 
taxation, and to obviate the necessity 
for an elaborate separate scheme to 
be provided for by ordinance. Jt was 
for the convenience of the small 
towns and villages, and was never in- 


tended to deprive the town board of |. 


the power to fix the valuation of 
property for taxation for town pur- 
It is within the power of the 


poses. p 
town board, under section 3422, to 
exercise its own discretion about 


valuations unaffected by the valua- 
tion put upon property embraced 
within its corporate limits by boards 
of supervisors for county purposes. 
To hold otherwise would hamper the 
municipalities of the state, and make 
it practically impossible for them’ to 


Adams v. Lamb-Fish Lumber Co., 104 
Miss. 48, 52, 61 S 6. 

33. Madary v. Fresno, 20 Cal. A. 
91, 128 P 340. 

34. Atlanta v. Wright, 119 Ga. 207, 
45 SE 994; Atchison, etc., R. Co. v. 
Maxwell, 10 Kan. A. 370, 59 P 1087; 
State v. Back, 72 Nebr. 402, 100 NW 
952, 69 LRA 561. And see cases infra 
notes 36—41. 

35. State v. Talley, 50 S. C. 374, 27 

36. Com. v. Chesapeake, etc., R. 
Co., 118 Va. 261, 87 SE 622. 

37. See constitutional and statu- 
tory provisions. 

88. See cases infra note 39. 

39. Ellis v. Atlantic Coast Line R. 
Co., 68 Fla. 160, 66 S 1005; State v. 
Back, 72 Nebr. 402, 100 NW 952, 69 
LRA 447. ¥ 

40. Ellis v. Atlantic Coast Line R. 
Co., 68 Fla. 160, 66 S 1005. 

41. Ellis v. Atlantic Coast Line R. 
Co., supra. 

42. See statutory and charter pro- 
visions. 

43. State v. Platt, 24 N. J. L. 108; 
Peo. v. Yonkers, 229 N. Y. 1, 127 NE 
593. 
44. Rockland y. Ulmer, 84 Me, 503, 
24 A 949. 

45. State v. Platt, 24 N. J. L. 108. 

46. Increasing or reducing: 
Erroneous assessments see infra § 

417. 


Valuation for general taxes see Tax- 
ation [37 Cye 1013]. | 

47. See cases infra notes 48-50. 

48. Herrick v. Pascagoula St. R., 
etc., Co., 97 Miss. 637, 54 S 660. 

49. Veith v. Newport, 143 Ky. 294, 
136 SW 645; El Paso v. Howze, (Tex. 
Civ. A.) 248 SW 99. | 

50. Herrick v. Pascagoula St. R., 
etc., Co., 97 Miss. 637, 54 S 660. 

[a] September or October.—The 
authority given to the mayor and 


mayor and board of aldermen of any 
city, at a regular or special meeting 
held in September or October in each 
year, to increase or diminish the 
valuation of property for taxation, 
may not be exercised after October 
31st. Herrick v. Pascagoula St. R., 
etc., Co., 97 Miss. 637, 54 S 660. 

51. Veith v. Newport, 143 Ky. 294, 
136 SW 645. 

52. James Clark Distilling Co. v. 
Cumberland, 95: Md. 468, 52 A 661. 

[a] Reason for rule.—“The power 
of the city under its ordinances and 
the local law to increase an assess- 
ment previously made is not involved 
and therefore need not be considered; 
and it is not involved, because, as has 
already been observed, the valuation 
of shares of capital stock is made, 
not by the municipality, but by the 
Tax Commissioner. ‘As the municipal 
tax must be levied on the assessment 
made by the Tax Commissioner, or 
upon that fixed by the Comptroller 
and Treasurer on appeal, the city is 
confined to that valuation, and its: 
powers with respect to making as- 
sessments are not called into activity 
at all.” James Clark Distilling Co. v. 
1S athe oes 95 Md.- 468, 473, °52 A 


Change in state assessments used 
by municipality generally see supra 
§§ 4401, 4402. 

' 68. James Clark Distilling Co. v. 
Cumberland, 95 Md. 468, 52 A. 661. 

54. James Clark Distilling Co. v. 
Cumberland, supra. 

55. Friedlander v. Moultrie, 155 
Ga. 184, 116 SE 845. 
| 56.. Covington v. Covington Bridge 
Co, 7 KyL ‘684, 13: Ky. Op. 927. . 

57. Covington v. Covington Bridge, 
Co., supra. , : ; 

58. Determination of council as 
SOT erent ts for levy see. supra. 
g i it 


\ 
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assessment in the prescribed mode, without fraud 
or collusion,®® is conclusive upon the question of 
value, so far as the courts are econcerned.*° 

[§ 4406] (6) Persons and Property Omitted from 
List®:—(a) In General. The power of the assessor, 
unless it is otherwise specially provided, generally 
ends with the return of his roll or list to the proper 
office.°2. However, in some jurisdictions provisions 
are made for placing upon the roll property over- 
looked when the assessment was made.°* These pro- 
visions are mandatory,** even though permissive in 
form ;*> they are retroactive in operation ;°° and they 
have been held to be constitutional notwithstanding 
they confer a quasi-judicial power on the assessment 
board.®? The city may contract with a private per- 
son to search for property secreted and omitted 
from the tax duplicate,®® and, under such contract, 
may reserve to itself a right to reject any property 
discovered if, in its discretion, the tax thereon 
is considered uncollectable,®® although, if the tax 
is later collected, the city will be liable for the com- 
missions thereon.?7° Provisions relating to omitted 
property have no application to cities which use a 
state assessment roll in the absence of a statute 
expressly authorizing municipal officers to make ad- 
ditions to it, and such authority will not be im- 
plied from provisions authorizing state officers to 
make such additions;’* but it has been held that, 
where the city uses a county assessment roll and 
relies on county officials to list all taxable prop- 


59. See supra § 4399. term. 
60. Bower v. Bainbridge, 116 Ga. 
794, 43 SE 67; Augusta vy. Pearce, 79} an unfit 
Ga. 98, 4 SE 104; Gadsby v. Portland, } taxes, 


38 Or. 135, 63 P 14. 

{a] Reason for rule.—‘‘There is 
no,fraud charged; there is nothing 
charged but over-valuation. It is not 
charged that these officers acted in 
bad faith, or fixed a valuation that 


upon the _ bare, 
value. 
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It surely can admit of no 
question that a court of chancery is 
instrumentality to assess 
or to supervise assessments 
naked question of 
While municipal taxes upon 
property must be ad valorem, 
value is to be ascertained, and deter- 
mined, not by judicial proceedings, 
but by the legally constituted author- 


erty thereon, it may act independently and contract 
for searches to be made for omitted property." 
Authority conferred on the collector of taxes to 
assess persons whom the assessor has failed to list 
does not authorize him to add to an assessment 
property omitted therefrom but belonging to a per- 


son whom the assessor has listed.7* When an assess- ~ 


ment roll has been substantially completed before 
passage of an ordinance levying a city tax, the 
fact that property not reported by owners is after- 
ward added to the roll does not invalidate the tax;° 
but after the assessment has been returned and the 
tax levied thereon, the council has no power, in 
the absence of special statutory provisions, to order 
an additional assessment to be made of property 
subsequently coming within the city limits,7® nor 
can it add such property to the original assessment 
in review proceedings.*? 

[§ 4407] (b) Omissions in Prior Years. Taxable 
property omitted for several years may be assessed 
for each of the years,’® and such assessment may 
be made at any time before the right to assess and 
collect taxes is barred by limitations.7® The fact 
that the property is not taxable at the time the 
assessment is made will not affect the city’s right to 
list it for the years when it was taxable.®° A suit 
to recover taxes on omitted property for a series 
of years is based on distinet causes of action for 
each year®+ which may properly be joined in a single 


sense that it is an act of a court. 
Many ministerial acts include in part 
the determination of pre-existing 
facts, and the exercising of the qual- 
ity of judgment sometimes called 
‘discretion’ with respect thereio. For 
that matter, the town assessor does 
precisely that thing, or may do so, in 
every instance where he assesses 
property. It is not believed by any 


yet 
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they did not believe was a true and 
correct one: The scheme of the bill 
is to get away from the opinion of 
the assessing officers, and substitute 
for it proof by witnesses as to what 
the real value was. Of course, this 
is simply to make a jury, in the last 
resort, or perhaps the masters in 
chancery, the assessors of the city 
taxes of Augusta. That is entirely 
impracticable. No city could be con- 
ducted upon that principle of raising 
revenue, A city is a government, and 
it must know what its income is 
likely to be. It must be able to as- 
sess ‘taxes, to make its estimate be- 
forehand upon the probable yield of 
the assessment, and order its ex- 
penditures and disbursements accord- 
ingly.. It is no less impracticable for 
a city to live upon the verdict of 
juries or the reports of masters, than 
for a private individual to do it. It 
would be just.as easy to determine 
by verdict or the master’s report 
whether we are to have breakfast or 
dinner, and live on that scheme of 
supply, as. to determine by verdict or 
report whether a city shall have reve- 
nue and .sustain municipal life by 
that dilatory and- uncertain source of 
income. Nothing could be more wild 
than to attempt to maintain govern- 
ment by judicial decrees. .And if one 
citizen can demand a decree on the 
question of value, so can every cit- 
jzen. With us the judge, as chan- 
cellor, can determine no question of 
fact. Where disputed facts are in- 
volved, either the report of a master 
or the verdict of a jury is indis- 
pensable. Final decrees can be ren- 
dered only during term; there are but 
two terms in a year for each county, 
commencing six months apart, and 
the most expeditious equity. cause: is 


not ripe for decree until the second. 


ities established for that purpose in 
the given municipality; and an as- 
sessment by such authorities, in the 
prescribed mode, and without fraud 
or collusion, is final and conclusive 
upon the question of value as a basis 
of taxation for the time being.” 
Augusta v. Pearce, 79 Ga. 98, 100, 4 
SE 104. 

61. List for purpose of general 
rene see Taxation [37 Cyc 995, 

hits 

62. See supra § 4393, 

63. See statutory provisions. 

[a] Particular provision consid- 
ered.—Owensboro v. Callaghan, 17 
SW 278, 138 Kyl 418; Hodding v. New 
Orleans, 48 La. Ann. 982, 20 S 199; 
Wheeling v. Hawley, 18 W. Va. 472; 
and cases infra this section. 

64. Elam vy. Salisbury, 180 Ky. 142, 
202 SW_ 56. 

65. Elam vy. Salisbury, supra. 

66. Hegan v. Louisville, 106 SW 
805, 82 KyL 668 [reh den 107 SV7 809, 
82 Kyl 1082]; Muir vy. Bardstown, 
120 Ky. 739, 87 SW 1096, 27 KyL 
1150; Millers’ Mut. F. Ins. Co. v. 
Austin, (Tex. Civ. A.) .210' SW 825. 

67. Muir v. Bardstown, 120 Ky. 
739, 87 SW 1096, 27 KyL 1150. 

{a] Ministerial or judicial act.— 
(1) “In assessing omitted property, 
the act partakes somewhat of min- 
isterial and somewhat of judicial or 
quasi judicial functions. That is to 
say, the act in listing the property 
for taxation is clearly a ministerial 
act; and, as an incident, it finds the 
fact whether the property was in fact 
omitted, whether it belonged to the 
alleged recusant taxpayer, and what 
its fair value then was. To hear evi- 
dence, and therefrom to find, whether 
a certain fact was or was not, par- 
takes of judicial functions. Still, it 
is not necessarily judicial, in the 


that he is a judicial officer because 
of that fact.” Muir v. Bardstown, 
120 Ky. 739, 748, 87 SW 1096, 27 KyL 
1150. (2) Placing omitted property 
on the list is so far ministerial in its 
nature as not to require the formal 
authorization of an ordinance. Graves 
+f Georgetown, 154. Ky. 207, 157 SW 


68. Richmond vy. Clifford, 182 Ind. 
17, 103 NE 789, 105 NE 885 (contract 
construed to cover property omitted 
by mistake as well as secreted prop- 
erty); Richmond v. Dickinson, 155 
Ind. 345, 58 NE 260. 

§ rs ce ae for collection see infra 


69. McCaslin. vy. 
Ind. A, 54, 104 NE 87 
70. McCaslin v. Greencastle, supra. 


seaadgeraiics: 56 


71. Elks Theater Co. v. New 
Iberia, 143 La. 162, 78 S 438. 
72. Elks Theater Co. v. New 


Iberia, supra. 

73. Richmond vy. Clifford, 182 Ind. 
17. 108 NE 789, 105 NB 385. 

74 Wise v. Eastham, 30 Ind, 133. 

75. Scollard v. Dallas, 16 Tex. Civ. 
A. 620, 42 SW 640. 


76. Oregon Steam Nav. Co. v. Port- 
land, 2 Or. 81. ; 
77. See infra § 4423. 


78. Milster v. Spartanburg, 68 S. 
C. 26, 46 SE 539: Texas Fidelity, etc.. 
Co. v. Austin, (Tex, Civ. A.) 211 SW 
818; American Indemn. Co. y. Austin; 
(Tex. Cty. As). 2115 Siw) 8he2 

79. Botto v. Louisville, 117 Ky. 
798. 79 SW 241, 25 Kyl 1918. 

80. Hooper v. Albertville, 205 Ala. 
621, 88 S 868. 

; 81. Pettit v. Lexington, 193 Ky. 
679, 686, 237 SW 391, 

“It was eminently proper for ap- 

pellee to join in one suit all of the 


causes of action that it had against 
William Pettit for failure to assess 


For later cases, developments and changes in the law sée cumulative Annotations, same title, page and note number, 
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suit.§? One paying a tax on property erroneously 
placed on an assessment list, where it does not be- 
long, and omitted from the proper list is entitled 
to the protection afforded by a limitation provision 
contained in a statute relating to the correction of 
erroneous assessment,’* and is not subject there- 
after to be proceeded against under the statute re- 
lating to omitted property.’ On the other hand, a 


taxpayer, not otherwise protected, cannot escape lia- . 


bility for taxes on omitted property by alleging that 
the omission was due to his own®® or the city’s®® 
mistake, nor by showing that, at the time the omitted 
property should have been assessed, he had listed 
all the property with the assessor which the latter 
deemed subject to assessment.’? 

[§ 4408] (c) Proceedings To Place on List. Under 
provisions for placing omitted property on the as- 
sessment roll, the city council may act directly to 
correct the omission.’® If the omission is corrected 
by a board having no authority to assess, the adop- 
tion of such action by the officer who is authorized 
to assess after notice to the owner cures the irregu- 
larity.°° The owner of the property cannot complain 
of a failure to notify him of the assessment where 
it appears that he had knowledge thereof,®° or where 
he does not claim that the value of the property 
was improperly assessed®! or that any injury was 
suffered from the failure to give notice;®? nor has 
he a right to an appeal from the decision placing 
the property on the list.2* The omitted property 
must be described with sufficient particularity to 
identify it,°* but it is incumbent on the ¢dxpayer 


personalty for taxation in Lexington. [a] 
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relying on the insufficiency of the description to 
show that he did not know and eould not know from 
the description what property was meant.®> The 
taxpayer cannot successfully resist the placing of 
his omitted property on the assessment roll by 
claiming an exemption where it appears that, under 
the terms of the exemption statute, he is not en- 
titled thereto,°® nor by alleging an agreement with 
city officials that the property should be omitted, 
where the officials had no authority under the law 
to.make such agreement.®7 

[§ 4409] (7) Poll Tax. The assessor may gen- 
erally be required to ascertain the names of all 
persons lable to a poll tax®® and enter them on 
the: roll.9 ; 

[§ 4410] (8) Notice of Completion of Assessment 
and of Deposit for Inspection. Under some stat- 
utes,? notice to the taxpayers of the completion of 
the assessment and the deposit of the assessment 
roll or books with the collector, with opportunity 
for inspection, must be given by publication or 
otherwise. Where notice and opportunity for: a 
hearing before the assessment becomes fina] are 
provided for, the constitutional requirement of due 
process of law is met. The mailing of notices to 
persons entitled thereto,® the leaving of notices at 
the owners’ residences,® or publication in the proper 
paper,’ is sufficient in the absence of provisions 
designating some other mode of giving notice; and 
under some statutes,® the filing of the assessment 
roll® is itself notice of such fact!® and of the con- 
tents of the roll. <A failure to give notice as re- 


93. Muir v. Bardstown, 120 Ky. 


This was done, but the failure for 
each taxable year constituted in it- 
self a cause of action, uncontrolled 
by decedent’s delinquency with refer- 
ence to other years and the question 
of his liability for taxes for such 
years. It follows that the failure to 
list his personalty for taxes for any 
one of the three years in question 
constituted an independent cause of 
action against him, which was prop- 
erly joined in the suit for other years 
in which there was a failure, but each 
year was necessarily determinable on 
the facts pertaining to it, such) as 
that of the place of his legal resi- 
dence on the assessing date for that 
year, and, if it was Lexington, the 
amount and value of his taxable 
property.” Pettit v. Lexington, supra. 

82. Pettit v. Lexington, supra. 

83. American Tobacco Co. v. Rich- 
mond, 125 Va. 29, 33, 99 SE 777. 

84. American Tobacco Co. v. Rich- 
mond, supra. 

“We are of opinion that these taxes 
should not be construed to be ‘omit- 
ted’ within the true intent and mean- 
ing of the statute. Omitted taxes are 
taxes upon property which either be- 
cause it has been concealed, over- 
looked or for some other insufficient 
reason has escaped taxation. Here, 
however, the taxpayer did not con- 
ceal and the local officials did not 
overlook the property. There was a 
mutual mistake as to the class of 
property—that is, whether it was 
tangible or intangible—as to its legal 
situs for taxation, and as to the rates 
applicable thereto.” American To- 
bacco Co. v. Richmond, supra. 

85. Smith v. Dunn, 160 N. C. 174, 
76 SE 242. 

86. Asher v. Pineville, 140 Ky. 670, 
131 SW 512. 

87. Hegan v, Louisville, 106 SW 
805, 32 KyL 668 [reh den 107 SW 809, 
32 KyL 1082]. 

88. Hooper y. Albertville, 205 Ala. 
621, 88 S 868. 

89. Chicago House Wrecking Co. 
v. Omaha, 838 Nebr. 179, 119 NW. 253. 


[44 C. J.—84] 


commissioners of the city of Omaha 
omitted to assess the plaintiff's prop- 
erty in the year 1899 for the tax levy 
of 1900. During the sitting of the 
board of review in December, 1899, 
this omission was discovered, and the 
board passed an order placing the 
omitted property on the assessment 
roll at a valuation of thirty thousand 
dollars; thereupon the tax commis- 
sioner notified plaintiff of the action 
of the board of review, stating in 
such notice that, if plaintiff did not 
appear and show cause why the as- 
sessment should not be made, it 
would stand as fixed by the board. 
While the board of review had no au- 
thority to assess the pAaintiff’s prop- 
erty, the notice served upon plaintiff 
by the tax commissioner indicated 
his intention ‘to adopt the valuation 
made by the board, unless a showing 
against such assessment should be 
made, and that his return of the as- 
sessment roll to the board of equal- 
ization on the third Monday of De- 
cember with the plaintiff's property 
included therein at a valuation of 
thirty thousand dollars was sufficient 
proof that the tax commissioner had 
adopted as his own the attempted as- 
sessment made by the board, and that 
such assessment, while irregular, was 
not void. Chicago House Wrecking Co. 
v. Omaha, 83 Nebr. 179, 119 NW 258. 

90. Hodding v. New Orleans, 48 
La. Ann, 982, 20 S 199. 

{a] Payment of state taxes.—The 
power to assess property omitted 
carries the necessity of notice to the 
owner indispensable in all assess- 
ments; but the failure to give notice 
of the assessment of omitted prop- 
erty as required by law is waived by 
the payment of state taxes based on 
such assessment, since such payment 
shows that he had knowledge of the 
assessment. Hodding v.. New Orleans, 
48 La. Ann. 982, 20 S 199. 


91. Millers’ Mut. F. Ins. Co. v. 
Austin, (Tex. Civ. A.) 210 SW 825. 

92. Millers’ Mut. F. Ins. Co. v. 
Austin, supra, 


739, 87 SW 1096, 27 KyL 1150. 

94. Pettit v. Lexington, 193 Ky. 
679, 237 SW 391; Asher v. Pineville, 
140 Ky. 670, 131 SW 512. 

[a] “Walue of notes $100,000.”— 
Where a notice of contemplated as- 
sessment of back city taxes specified 
several articles of property by name 
that should have been assessed, but 
were not, and the value of each, and 
among those mentioned, ‘value of 
notes $100,000,” the notice sufficiently 
apprised complainant that an attempt 


‘would be made to assess notes held 


by him of that value, and was not ob- 
jectionable for failure further ’to de- 
scribe a set of notes sought to be 
taxed given under an option for the 
sale of land. Asher v. Pineville, 140 
Ky. 670, 131 Sw 512. 

95. Pettit v. Lexington, 193 Ky. 
679, 2387 SW 391. 

96. Louisville Car Wheel, etc., Co. 
v. Louisyille, 146 Ky. 573, 142 SW 1043. 

97. Louisville Car Wheel, ete., Co. 
v. Louisville, supra. 

98. Trumbull y. Palmer, 42 Misc. 
628, 87 NYS 614 [mod on _ other 
grounds 104 App. Div. 51, 93 NYS 349]. 

99. Trumbull v. Palmer, supra. 

1. Deposit of assessment roll for 
inspection generally see infra § 4411. 

2. See statutory provisions. 

8. See cases infra notes 4-8. 

4 Tison vy. Doerun, 155 Ga, 367, 
116 SE 615; Vanduzer y. Irvin, 138 
Ga. 524,.75 SE 649. 

Due process of law in taxation mat- 
ters poeretly see Constitutional Law 

1047. 
oS. Ketchikan vy. 
Alaska 256. 

6. Wannenwetch v, Baltimore, 115 
Md. 446, 81 A 3. 

7. New York v. Vanderveer, 91 
App. Div: 3038, 86 NYS 659 (‘City 
Record”). 

8. See statutory. provisions, 

9. See infra § 4411 


Zimmerman, 4 


10. Planters’ Gin, “etc., Corsi We 
Greenville, 188 Miss. 876, 103 S 796. 
11. ‘Planters’. .Gin,:" ete, -Com7y, 


Greenville, supra. 
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quired is a jurisdictional defect!? and fatal to the 
recovery of taxes based on the assessment ;'* but if 
the roll or books are deposited as the statute re- 
quires, an erroneous statement by a city official 
as to the time when the assessment would be made 
up will not invalidate the act.'* 

Persons entitled to notice. Under a statute re- 
quiring the service of notice ‘‘upon each person re- 
siding in the town whose property has been as- 
sessed,’’+5 nonresidents are not entitled to notice.'® 

Filing of affidavits or other proof of notice. It 
is held that it is improper to admit in evidence affi- 
davits as to the posting and serving of notices and 
the completing and filing of assessment rolls not 
duly filed, but produced and filed later.17 However, 
it is also held that, where filing is not required, ab- 
sence of proof of notice on file raises no presumption 
that the required notice was not given."® 

[§ 4411] m. Assessment Rolls, Books, and War- 
rants!®—(1) In General. The assessment roll and 
tax levy are distinct,?° and, under the statutes, par- 
ticular matters to be included in the latter are 
not necessarily to be included in the former.*! It 
is generally required that the assessment roll, when 
completed, shall be signed and verified,?? and that 
either it, or a copy thereof, shall be filed with,?* 
or delivered to,?4 a designated officer, or be left 
with him a certain time for public inspection.2> A 
charter or statutory provision requiring the filing, 


12. Peo. v. New Rochelle, 17 App. 


MUNICIPAL CORPORATIONS 


taxes, under charter provision). 
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in a municipal office, of the court’s order confirm- 
ing the assessment roll, is not unconstitutional.”® 
While a signing of the certificate, but not the as- 
sessment roll,27 or an incomplete verification,”* 1s 
not sufficient, it is not necessary that. the signa- 
ture?® or verification®® should follow any particular 
form in the absence of express statutory require-. 
ments with reference thereto; nor, in the absence 
of express statutory requirement, is it necessary 
that the tax books should embody the verification 
elsewhere required in the statute,°! or that the city 
clerk should indorse the filing on the assessment 
roll in the absence of a statute requiring him to 
do so.?2. In some jurisdictions, the statutory re- 
quirement that the assessors sign the certificate 
of assessment,** or deliver the assessment on a par- 
ticular day,** is directory only, and a failure of 
some®® or all?° of the assessors to sign, or a failure 
to deposit the assessment roll on the day stated,*” 
does not invalidate the assessment. The temporary 
removal of the roll or books to the office of another 
city officer for lawful and necessary purposes will 
not be regarded as a suspension or prevention of 
the invited inspection.** A taxpayer cannot com- 
plain of delay in the depositing of the assessmené 
roll if he is not prejudiced thereby,®® or of a failure 
to verify the roll after it has been approved by the 
council where the statute provides that such failure 
is immaterial in such circumstances.*° A provision 


in the instant case, the city treasurer. 


Div. 603, 45 NYS 836. 

‘13. Reamer v. Louisville, 6 KyL 

748, 18 Ky. Op. 387. 
14. Peo. v. Feitner, 65 App. Div. 

224, 72 NYS 641, 


15. See statutory provisions. 
16. Valdez v. Fish, 4 Alaska 427. 
17. Buffalo Loan, etc., Co. v. De- 


poe Mfg. Co., 66 Misc. 630, 121 NYS 


18. Sherman vy. Fisher, 138 Mich. 
391, 101 NW 572. 

19. Assessment rolls or books for 
tax purposes generally see Taxation 
[37 Cye 1046]. 

20. Allter v. St. Johnsville, 130 
App. Diy. 297, 299, 114 NYS 3655. 

“There seems to have been in this 
case some confusion as to the distinc- 
tion between the assessment roll and 
the tax levy. They are entirely dis- 
tinct and depend for their existence 
on the acts of different officials. The 
assessment rell is prepared and com- 
pleted by the assessors and filed by 
them with the village clerk.... 
Thereafter the board of trustees pre- 
pare the annual tax levy. ... The 
tax levy is in the nature of a process 
for the collection of the tax.” Alliter 
yv. St. Johnsville, supra. 

21. Allter v. St. Johnsville, supra. 

[a] An assessment for a local im- 
provement “has no place in the an- 
nual assessment roll, which is solely 
the Work of the assessors, but in the 
tax levy, which is solely the work of 
the trustees, and who are authorized 
by section 168 to include in said tax 
levy such local assessment, which is 
also made by themselves and not by 
the assessors. Thus the plan of mak- 
ing and collecting an assessment for 
a local improvement is logical and 
systematic. The assessors have noth- 


ing to do therewith, either in making }: 


or collecting the assessment, but 
those are the duties of the trustees.” 
Allter v. St. Johnsville, 130 App. Diy. 
297, 300, 114 NYS 355, 

22. See cases infra notes 27-37. 

23. State v. Ensign, 54 Minn. 372, 
56 NW 41 (board of public works); 
Allter v. St. Johnsville, 130 App. Div. 
297, 114 NYS 355 (village clerk, under 
statutory provision). { 

24. New York vy. Ferris, 91 App. 
Div. 223, 86 NYS 600 (receiver of 


25. Peo. v. New Rochelle, 17 App. 
Div. 603, 45 NYS 836 (village clerk, 
under charter provision). ; 

26. State v. Ensign, 54 Minn. 372, 
56 NW 41. 

27. Alloway v. St. Andrews, 16 
Man. 255. 

28. Leonard vy. Jaffray, 175 Cal. 
atl, 165 P7956; 

[a] Affidavits not sworn to.—Un- 
der an ordinance requiring the affi- 
davits of the assessor and city clerk 
to the assessment roll, where such 
affidavits, although signed, were not 
properly sworn to, the city had no 
jurisdiction to sell property so as- 
sessed, for nonpayment of the tax. 
Leonard v. Jaffray, 175 Cal. 371, 165 
P 956. 

29. Paul-v. Linscott, 56 N. H. 347. 

{a] Signature at the end of the 
record of the warrant is sufficient 
where it is not required that it be 
signed in any particular way. Paul 
v. Linscott, 56 N. H. 347. 


30. Lord v. Cooper, 19 App. Div. 
535, 46. NYS: 519, 
[a] Village assessment roll.—The 


provision in a village charter that 
the village assessor shall compile the 
assessment roll as nearly as practi- 
cable in the manner prescribed by law 
in respect to town assessors does not 
require that the verification shall fol- 
low the form prescribed for towns, a 
direction to compile not being a direc- 
tion to verify. Lord v. Cooper, 19 
App. Div. 535, 46 NYS 519. 

31. Lancaster Sea Beach Impr. Co, 
v. New York, 161 App. Div. 469, 146 
NYS. 734 [aff 214 N. Y. 1, 108 NE 90]. 

32.. Planters’s i Gin Petes =iCor iw! 
Greenville, 138 Miss. 876, 103 S 796. 

33. Drew v. Morrill, 62 N. H, 23 
Odiorne vy. Rand, 59 N. H. 504. 

34. New York vy. Ferris, 91 App. 


, 


‘Div. 2238, 86 NYS 600. 


35. Drew v. Morrill, 62 N. H. 23. 
36. Odiorne v. Rand, 59 N. H. 504. 
37; New York vy. Ferris, 91 App. 


Div. 223, 86 NYS 600. 

88. Day v. Montgomery, 209 Ala. 
609, 611, 96 S 894, 

“The essential requirement is that 
notice shall be given that the assess- 
ment roll ‘is open for inspection in the 
office of the person authorized to make 
collection of said assessments’— 


There is no express requirement as to 
the period during which the roll must 
be kept open for inspection, but the 
reasonable, and, indeed, the necessary 
implication is that it must be during 
the period of publication, since the 
roll is made, by reference, a part of 
the notice itself. But it would be too 
strict a construction to hold that the 
roll must be kept literally and con- 
tinuously present in the treasurer’s 
office, and nowhere else, however ac- 
cessible for the purposes required, at 
all times and hours during the period. 
If it be kept accessible at all reason- 
able hours for the inspection of those 
to whom the notice was directed, re- 
maining within the reach and under 
the control of its proper custodian, 
its temporary removal for lawful and 
necessary purposes to the office of 
another city officer cannot be re- 
garded as a suspension or prevention 
of the invited inspection.” Day v. 
Montgomery, supra. 

39. Rives v. Taylor, 43 R. I, 426, 
429, 113 A 113. 

“Wherein did the delay in filing the 
tax roll infringe upon the rights of 
the plaintiffs? They had ample no- 
tice of the time when they were re- 
quired to bring in an account of their 
ratable estate. In this state there is 
no board of equalization. ... The 
plaintiffs neglected to bring in to the 
assessors an account of the ratable 
estate in accordance with the provi- 
sions of Section 6 of said chapter. 
Section 7 of said chapter provides 
that ‘whoever neglects or refuses to 
bring in such account, if over-taxed 
shall have no remedy therefor.’ As 
the plaintiffs by their own neglect 
lost all right to petition for relief 
from over-valuation it cannot be said 
that the delay thereafter of the as- 
sessors in completing the assessment 
and filing the assessment roll inter- 
fered with any right to petition for 
relief.” Rives v. Taylor, supra. 

‘40. Planters’ Gin, ete.;’ «Co. ive 
Greenville, 138 Miss. 876, 103 S 796. 

[a] Reason for rule—‘The as- 
sessor’s affidavit as to the correctness 
of the roll is not for the protection of 
the taxpayers, and the assessor’s 
.failure to comply therewith is of no 
consequence to them; consequently 


RE 
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requiring a separate statement of each tax charge- 
able against each parcel of land is held to be manda- 
tory,*? and a failure to comply therewith fatal.*? 

Tax warrant. The tax warrant is generally re- 
quired to be signed*® and sealed.44 Where the stat- 
ute permits a ‘Signature by a deputy upon certain 
contingencies, a presumption arises in favor of the 
regularity of his signature.*® 

[§ 4412] (2) Effect as Evidence.*¢ In some ju- 
risdictions a tax bill authenticated by the assessor 
by his signature is prima facie proof that all steps 
have been taken to make it binding;47 and _ affi- 
davits annexed to the assessment roll that the same 
is correct have been held conclusive of the fact re- 
cited as against a collateral attack.*® 

[§ 4413] n. Equalization and Review of Assess- 
ment*®—(1) In General. Within constitutional limi- 
tations, it is within the power of the legislature to 
provide an exclusive method of reviewing assess- 
ments;°° and where the legislature has provided an 
exclusive method, that method only can be fol- 
lowed.°+ In exercise of its power, the legislature 
may provide by statute or charter for a board to 
review the work of the assessors, either for the 
correction of errors and inequalities of individual 
assessments or for equalization after examination 
of the assessment as an entirety.>? Constitutional 
provisions for equalizing state and county taxes are 
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not applicable, however, to municipal taxes.** 

[§ 4414] (2) Persons Entitled.°* Under a statute 
granting the right to the review of an assessment 
to any person claiming to be aggrieved thereby,?® 
it is held that application for review is properly 
brought by a lessor, even though under the terms 
of the lease the taxes are to be paid by the lessee.*® 

[§ 4415] (3) Personnel, Qualifications, and Ap- 
pointment of Reviewing Authorities.*°’ Statutory 
restrictions as to the personnel or qualifications of 
members of the board of review must be complied 
with,°* but a compliance with the statute as reason- 
ably construed is sufficient.°® An appointment may 
be made only by the board or body vested with 
authority to do so by a statute in force at the time 
of the appointment. 

[§ 4416] (4) Jurisdiction and Power®!—(a) In 
General. The power of boards of review or equali- 
zation. is determined by the terms of the constitu- 
tion or statute under which they act,®? the power 
being generally restricted to a’review of assessments 
made during the term for which the beard was ap- 
pointed,®* and exhausted when the determination 
of the board with reference to a partieular assess- 
ment has been recorded.** Power conferred upon 
the mayor and aldermen to levy, assess, and collect 
taxes through a city assessor authorizes them to 


they cannot complain thereat. Any 
doubt as to this, in so far as the 
county assessment rolls are con- 
cerned, is removed by section 4291, 
Code of 1906, (Hemingway’s Code, 
section 6926).’’ Planters’ Gin, etc., 
Cosy. Seas? 138 Miss, 876, 888, 
103 S 79 

41. oie v. Webster, 26 Ont, 453. 

42. Love v. Webster, supra. 

43. New York v. Streeter, 180 N. 
Y. 507,.72 NE 631. 

44. Rochester v. Bloss, 77 App. 
Div. 28, 79 NYS 236 [aff173 N. Y. 646, 
66 NE 1105]; Love v. Webster, 26 
Ont, 453. 

45. New York v. Streeter, 180 N. 
Y. 507, 72 NE 6381. 

[a] Wice chairman of council.— 
Where a city charter provides that 
the vice chairman of the council may 
act as president when the latter is 
sick or absent or acting as mayor, his 
signature to a city tax warrant will 
be presumed to have been necessi- 
tated by one of the causes stated. 
New York v. Streeter, 180 N. Y. 507, 
72 NE 631 [aff 91 App. Div. 206, 86 
NYS 665]. 

46. Evidential effect of verified 
assessment roll for general taxation 
see Taxation [37 Cyc 1063]. 

47. 
22 KyL 1636. ° 

48. New York v. Vandeveer, 91 
App. Div. 303, 86 NYS 659. 

49. Cross references: 
Equalization and review of assess- 

ments for general taxes see Taxa- 

tion [37 Cyc 1073]. 

Increase or reduction of assessments 

generally see supra § 4404. 

50. Matter of Syracuse Univ., 124 
Misc. 788, 209 NYS 329; Scarborough 
v. Gibson, 18 OhS&CP 738, 1 OhNPNS 
Ut London Mut. Ins. Co. v. London, 
15 Ont. A. 629. 

51. New York v. Chase, 206 N. Y. 
1, 99 NE 143; Daniel v. Stucky, 118 
Okl. 150, 257 P 776. 

[a] A review under the provisions 
of a general law (1) is not available 
where a method has been prescribed 
by charter. New York v. Chase, 206 
N. Y. 1, 99 NE 148. (2) Applicability 
of general laws and special charters 
to assessment proceedings generally 
see supra § 4371. 

_ 52. See statutory and charter pro- 
-visions; and: 

: Ind.—Fones v. 62 Ind. 
421. 


Columbus, 


Reed vy. Louisville, 61 SW 11, 


Iowa.—Garrett v. Wells, 63 Iowa 
256, 18 NW 899; Kinsey v. Sweeney, 
63 Iowa 254, 18 NW 896. 

Md.—James Clark Distilling Co. v. 
Ee ee 95 Md. 468, 52 A 661. 

N. J.—Cooper v. Cape May Point, 
72 N. J. L. 164, 60 A 516. 

N. Y.—Peo. v. McCue, 173 N. Y. 347, 
66 NE 15 [rev 74 App. Div. 40, 14 


NYS 303]. 
Oh.—State v. Holmes, 20 Oh. St. 
474. 


Va.—Heth v. Radford, 96 Va. 272, 

31 SE 8. 

Wis.—Morey v. Racine, 116 Wis. 8, 
92 NW. 426. 

53. Scollard v. Dallas, 16 Tex, Civ. 
A. 620, 42 SW 640.’ 

Equalization of state assessment 
used by municipality see infra § 4418. 

54. Persons entitled to: 

Court relief see infra § 4427. 

Review of assessments for taxes gen- 
erally see Taxation [87 Cyc 1083]. 
55. See statutory provisions. 

56. Peo. v. Cantor, 115 Misc. 519, 
188 NYS 885 [aff 204 App. Div. 863 
mem, 197 NYS 939 mem]. 

57. Appointment and qualifications 
of members of state and county 
boards of review see Taxation [37 


1086]. 
58. Bodine v. Oklahoma City, 79 
Okl. 106, 187 P 209; Wetaskiwin, v. 


Cc. & HK. Townsites, 
307, 45 DomLR 482, 
Wkly 515 [app dism 59 Can. 8. C. 578, 
51 DomLR 252, [1920] 1 WestWkly 
438]. See State v. Dierkes, 214 Mo. 
578, 113 SW 1077 (although the house 
of delegates, which is one of the two 
bodies constituting the legislative as- 
sembly of the city of St. Louis, might 
appoint a committee of its members 
to review assessments, it had no 
power to employ a clerk at a salary, 
employment contracts requiring the 
assent of both houses of the assem- 


bly). 

$9. Wetaskiwin‘ v. & HE. Town- 
sites, Ltd., 14 Alta. L. 307, 45 DomLR 
482, [1919] 1 West Wkly 515 [app 
dism 59 Can. S. C. 578, 51 DomLR 252, 
[1920] 1 WestWkly 438. 

[a] Assessor and two others.—A 
statute which provides for the ap- 
pointment of an assessment commit- 
tee consisting of ‘the mayor or reeve, 
secretary-treasurer and assessor or 


Ltd.,-14 Alta. L. 


any two others with the assessor,’ is: 


complied with by the appointment of 
a committee. consisting of the mayor, 


[1919] 1 West: 


_the 


the assessor and an aiderman, al- 
though the assessor is also, in fact, 
the secretary-treasurer, “two others” 
being held to mean two ethers than 
the assessor. Wetaskiwin v. C. & E. 
Townsites, Ltd., 14 Alta. L. 307, 45 
DomLR 482, [1919] 1 WestWkly 515 
[app dism 59 Can. S. C. 578, 51 Dom 
LR 252, [1920] 1 West Wkly 438]. 

60. State Tax Comrs. v. Grand 
Rapids, 124 Mich. 491, 838 NW 209; 
State v. Clarke, 68 Oh. St. 463, 67 NE 
887; State v. Godfrey, 6 Oh. Cir. Ct, 
N. 8. 511, 25 Oh. Cir. Ct. 62; Selig v. 
Philadelphia, 232 Pa. 309, 81 A 308; 
Pierce County v. Spike, 19 Wash, 652, 
54 P 41. 

61. Of boards for review of as- 
sessments for taxes generally see 
Taxation [37 Cyc 1087]. 

62. Cal.—Oakland v. Southern Pac. 
Co., 181 Cal. 226, 63 P 371. 
cae v. Columbus, 62 Ind. 

La.—Mercier v. New Orleans, 38 
La. Ann,. 958: 

Oh.—Gazlay v. Humphreys, 7 Oh. 
Dec. (Reprint) 102, 1 CincLBul 114; 
Ludlow v. Lewis, 9 OhS&CP 600, 6 
OhNP 513 

Pa. —Castor Vv. Philadelphia, 26 Leg 
Int 189 

63. Mancil v. Pearson, 159 Ga. 279, 


‘aa SE 207. 


[a] Old assessments.—A _ statute 
giving a city council power to appoint 
a board of equalizers each year for 
that year does not give it power to 
appoint a board to equalize assess- 
ments made for the year preceding 
year of appointment. Mancil v. 
Pearson, 158 Ga. 279, 123 SE 207. 

64. Peo. y. Cantor, 195 App. Div. 
190, 191, 186 NYS 466 [aff 237 N. ¥. 
5538 mem, 182 NE 885 mem]; Re On- 
tario, etc.,- Power Co.,.,30 Ont. L. 373, 
5 OntWN 711, 19 DomLR 429, 

“When the first board of assessors 
acted upon the relator’s application 
and passed the resolution reducing 
the assessment they acted judicially. 
The entry of the passage of the reso- 
lution, in their minutes, was the rec- 
ord of their judicial determination. 
They had no power thereafter, even 
if they had continued in office, to re- 
consider or make any other deter- 
mination. Their power is limited by 
the statute and when once exercised 
in the form of a judicial determina- 
tion it ends.” Peo. v.- Cantor, 
supra, 


1332 [44 C.J.] 


amend an assessment so made;** and under a stat- 
ute authorizing the common council to abate any 
tax where good cause therefor is shown, the council 
may abate a tax where the person against whom 
the assessment is made has become insolvent since 
the assessment ;°* but where the assessor alone has 
the power to assess, and there is no provision in 
the statute authorizing the council, or the mayor 
and aldermen, to change or otherwise interfere 
with the values returned by the assessor, they have 
no power to raise or otherwise amend the assess- 
ment.®7 The correction of the assessment cannot 
be made by the assessor himself after: he has de- 
livered the assessment roll or books to the official 
designated to receive them;** nor has the city coun- 
eil power to restore the assessment originally fixed 
by the assessor after a decision by the board in- 
creasing or reducing it.°® There is no implied power 
in a city official to reduce an assessment, where the 
express authority upon which the implied power is 
claimed to rest is held to have no existence.’° 

[§ 4417] (b) Local Equalization and Review 
Boards. Generally, under authority granted by stat- 
ute, the local board of equalization may increase‘? 
or reduce”? the valuation of any particular prop- 
erty, and may act upon a reassessment made after 
the original assessment was found to be invalid.’* 
Also, where property, physically united, is owned by 
two or more persons separately, the board may, 
upon application, divide and apportion the assess- 
ment made on the entire property among the sepa- 
rate owners."* On the other hand, in the absence 
of statutory authority, the local board does not pos- 
sess power arbitrarily to reduce or remit a particu- 
lar assessment after the levy and assessment has 
been made,*® especially after the delivery of the 
roll to the collector;’® and authority to equalize, 
conferred on local boards, does not carry with it 
by implication a power to determine whether par- 
ticular property is subject to the tax,’’ nor does 


mere power to equalize confer authority to raise the’ 


assessed value of all the property in the munici- 
pality a certain per cent,’® or to group several lots 
into one parcel and equalize the assessments in a 


65. EPEast Tennessee, etc., R. Co. v. 
Morristown, (Tenn. Ch. A.) 385 SW 
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24 HowPr (N. Y.) 250; 
Scranton, 3 Pa. C. Pl. 1 


F§§ 4416-4419 


single sum for each year against the group.”® In 
some jurisdictions the board of review is authorized 
to make alterations of its own motion.®® In other 
jurisdictions, the board can only act after notice 
has been given to the taxpayer,®' or after com- 
plaint has been made by him.’? In some jurisdic- 
tions it cannot increase an assessment without a 
hearing®* and the introduction of evidence,** nor can 
it inerease an assessment of its own motion after 
an appeal from the assessment to secure an increase 
has been abandoned by the town.*® Where the board 
of review is shown to have jurisdiction over the 
subject matter, it cannot condemn the assessment 
in the absence of evidence to impeach it,®* and even 
where there is some evidence to impeach the assess- 
ment, the board has jurisdiction to sustain it, if there 
is any evidence which, in any reasonable view of 
it, justifies that course.” 

[§ 4418] (c) Outside Assessment Binding on Lo- 
cal Authorities. Sometimes a statute giving a city 
authority to adopt the state list and to levy taxes 


thereon, and adoption by the city of such list, does: 


not subject the city to subsequent equalizations by 
the state board for state taxes.°® However, where 
an equalization of taxes by a state board is made 
binding upon city boards of equalization, the latter 
have no authority to increase or reduce the state 
board assessment on particular property,®® its fune- 
tion being purely ministerial after the state board 
has acted.°° A taxpayer cannot object to the classi- 
fication adopted by the state board in making its 
assessment under a statutory authority to do so. 
The taxpayer’s remedy is by injunction if the local 
authorities transcend their power and levy a tax 
based on the full state assessment value against 
some, and only on a percentage of the state assess- 
ment value against others.°? ; 
[§ 4419] (5) Procedure®*—(a) In General. The 
procedure of the board of review,®* or of the city 
council in approving or rejecting the revisions of its 
committee on assessments,®® must be in striet ecom- 
pliance with the statutory or charter provisions. A 
system of procedure contained, in a city charter 
prevails over that contained in the general tax law 


Stevens v.| ment adopted by municipality gen- 


erally see supra § 4401 


are Power of city council ‘to abate tax 89. 


66. In re Briggs, 29 N. H. 547. 

67. Gelders v. Fitzgerald, 135 Ga. 
400, 69 SE 569; Sherlock v. Winnetka, 
68 Ill. 530. 

68. See supra § 4393. 

69. See infra § 4423, 

70. Bridgeport Brass Co. v. Drew, 
102 Conn. 206, 128 A 4138. 

71. Oakland v. Southern Pac. Co., 
131 Cal. 226, 63 P 371; Day v. Week, 
19 Oh. Cir. Ct. N. S. 172; Ludlow v. 
Lewis, 9 OhS&CP 600, 6 OhNP 513; 
Rose v. Durham, 10 Ok!. 373, 61 P 
4100; Streight v. Durham, 10 Okl, 361, 
61 P 1096. 

72. Tampa v. Mugge, 40 Fla. 326, 
24 S 489. 

73. Veith v. Newport, 143 Ky. 294, 
136 SW 645. 

74. In| re 
Corp., 212 App. Div. 338, 209 NYS 62 
faff 241 N. Y. 530 mem, 150 NE 541 
mem]. See Peo. v. Craig, 174 NYS 
238 (a charter granting power of ap- 
portionment among separate owners 
to the city comptroller does not grant 
him power to make a reapportion- 
ment, a taxpayer’s remedy in such 
case being by writ of certiorari to re- 
view the original apportionment). 

Alteration of tax maps to show di- 
vided ownership see supra § 4398. 

75. Manufacturers’ Bank y. Troy, 


Donner-Hanna Coke 


see supra § 4416. 

76. Collins v. Davis, 57 Iowa 256, 
10 NW 643. 

77. Indianapolis v. Sturtevant, 24 
Ind. 391; Board of Liquidation v. 
Thoman, 42 La, Ann. 605, 8 S 482; 
San Antonio St. R. Co. v. San An- 
tonio, 22 Tex. Civ. A, $41, 54° SW 


78. Dalton v. East Portland, 11 Or. 
426,5 P 193. 

79. Mackie v. Donohue, 92 N. J. 
Eq. 149, 111 A 730. 

80. Day v. Week, 19 Oh. Cir. Ct. 
N. S. 172; Ludlow v. Lewis, 9 OhS& 
CP 600, 6 OhNP 513. 

81. See infra § 4422. 

82. Rickard v. Santa Barbara, 49 
Cal. A, 58, 192 P 726; Evans v, Lan- 
caster, 81 Pa. Super. 60. 

83. Oakland v. Southern Pac. Co., 
131 Cal. 226, 68 P 871. 

84 Oakland vy. Southern Pac. Co., 
supra. 

85. Nova Scotia Steel, ete., Co. v. 
Sydney Mines, 52 N. S. 335, 41 Dom 
LR 744. 

86. State v. Willcuts, 143 Wis. 449, 

NW 97. 


87. State v. Willcuts, supra. 

88. Madary vy. Fresno, 20 Cal. A. 
91,128 P 340. 

Subsequent changes in state assess- 


Merchants’ Laclede Nat, Bank 
v. Schramm, (Mo.) 190 SW 889; In- 
ternational Bank vy. Schramm,* (Mo.) 


190 SW 889; Mercantile Trust Co. v.. 


Fi apes, 269 Mo. 489, 190 SW 
90. See cases supra note 89. 
91. * State v. Gardner, 290 Mo. 143, 
234. SW 53. 
92. Jersey City v. New Jersey 
Cent, R. Co., 212 Fed. 76, 128 CCA 532. 
98. Cross references: 
Irregularities see infra § 4424. 
Procedure of boards equalizing taxes 
creas see Taxation [37 Cyc 


94. Los Angeles y. Los Angeles 
City Waterworks Co., 49 Cal. 638; 
pee ae v. Phillips, 25 Pa. Dist. 


95. Board of Liquidation v. Tho- 
man, 42 La. Ann. 605, 8 S 482. 

[a] Reduction by city council.— 
Where’ a city council, whose duty it 
was to approve or reject the revisions 
of assessment rolls made by its com- 
mittee on assessment, approved the 
reductions made by such committee 
and then still further reduced as- 
sessments on particular property, its 
act was tantamount to an exemption 
to the extent of the second reduction, 
and void, the council having no power 
to make such exemption. Board of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4419-4493] 


in all details where the two systems are incon- 
sistent.°° The taxpayer cannot claim the benefits of 
a procedure not granted him by the statute,” as, for 
example, an arbitration,®® or an auction sale, the 
highest bids received to determine the true valua- 
tion.®® 

[§ 4420] (b) Limitation of Time.t Under stat- 
utes providing that the assessment may be revised 
at any time when the board of revision so decides,” 
it has been held that a revision may be made even 
after the tax rate has been fixed for the year.® 
Where the statute fixes a limitation of time for the 
filing of an appeal from the assessment, the statute 
begins to run from the time the assessment is ap- 
proved,* and not from the time it is made. In 
some jurisdictions, a statutory provision fixing the 
time for the completion of work by the board of re- 
view is directory only;® but in other jurisdictions, 
the provision is mandatory.’ 

[§ 4421] (c) Form and Contents of Application.® 

Under a statute providing for a review by the board 
of equalization upon complaint by the person as- 
sessed, it is not necessary that the complaint shall 
be in writing. An application for review of an 
assessment must be made under oath when the stat- 
ute so -requires,?® and a statutory requirement to 
this effect cannot be waived by the authorities. 
It is not necessary that the application for a review 
should state the-market value of the property,’ 
-an allegation that the assessment is incorrect and 
based on an overvaluation being sufficient;!* but 
the landowner cannot raise the objection that the 
assessment on his property is unequal and unjust as 
compared with other assessments where his applica- 
tion for a review contains no statement of specific 
inequality.1* 

[§ 4422] (d) Notice, Meetings, and Records.1® 
The board of review must act at a regular meeting,!® 
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or at a regularly adjourned meeting,!’ at the time 
and place prescribed by law and fixed by the notice 
given.'® Usually notice of the sittings must be duly 
given,'® but in some jurisdictions it is not required,?° 
as in jurisdictions .where there are provisions that 
a review of the assessment shall be made at the regu- 
lar meeting of the board to be held on a fixed day.?* 
Also, it is usually expressly provided that notice of 
an increase of an assessment on particular property 
must be given before the increase will become effec- 
tual;? but if notice is given of a meeting at which 
equalization of property generally will be consid- 
ered, additional notices to the particular owners 
affected by increases before such increases are made 
is not required;?* and where under the statute the 
assessed value of corporate stock is to be its market 
value minus the value of real estate, owned by 
the corporation already assessed, an increase in 
assessed value of stock resulting not from an in- 
crease in the gross valuation, but from a decrease 
in the real estate assessment, is not an increase in 
valuation within the meaning of the statute requir- 
ing notice.24 Where notice is required, it is prop- 
erly given to a person who is a life tenant of the 
property and trustee for the remaindermen.2> A 
statute requiring personal notice and construed to 
apply only to an appeal against the assessment 
of property other than that of appellant does not 
apply where the appeal is brought by one who is 
complaining against the assessment on his own 
property,”® and in the latter case a notice by pub- 
‘lication is sufficient.27 If all members of the board 
have been notified of the meeting, the action of a 
majority at such meeting is legal.*8 The board of 
review must keep a record of its proceedings if the 
statute so provides,?® but not otherwise.?° 

[§ 4423] (6) Review—(a) In General. Where a 
taxpayer appeals to the board of equalization to 


21. 


Liquidation v. Thoman, 42 La. Ann. 

605, 8 S 482. 

96. Peo. v. Woodbury, 133 App. 
Div. 503, 117 NYS 676 [aff 201 N. Y. 
532 mem, 94 NE 1098 mem]. 

. 97 Friedlander v. Moultrie, 155 

Ga. 184, 116 SE 845; Collins v. Par- 

rent, 187 Ky. 592, 219 SW 1072. 

98. Friedlander v. Moultrie, 135 
Ga. 184, 116 SE 845. 

99. Collins v. Parrent, 187 Ky. 592, 
219 SW 1072. 

1. Time: 

For ‘objecting to, or appealing from, 
assessments for tax purposes gen- 
erally see Taxation [37 Cyc 1097]. 

Of meeting of board see infra § 4422. 
2. See statutory provisions. 

» 3. Sherwood vy. Wilson, 9 Sask, L. 

417, 31 DomLR 795 [app dism 55 Can. 

S. C. 617, 39 DomLR 761]. 

4 Gloster Compress, etc., Co. v. 
Gloster, 115 Miss. 578, 76 S 550. 

{a] Reason for rule.—‘‘There could 
be no appeal until the roll had been 
approved.” Gloster Compress, etc, 
ioe ok Gloster, 115 Miss. 578, 586, 76 

50. 

5. Gloster Compress, etc., Co. Vv. 
Gloster, supra. 

6. Peo. v. Cantor, 195 App. Div, 

190, 192, 186 NYS 466 [aff 231 N. Y. 

553 mem, 132 NE 885 mem]; Groman 

v. Bethlehem, 29 Pa. Dist. 779. 

“A failure to determine an appli- 
cation within the thirty days does 
not leave the board without power to 
act and determinations thereafter 
made are made with like force and 
effect as if made within the thirty 
days specified in the statute.” Peo. 
v. Cantor, supra. 

7. Rush Lake v. Smith, 9 Sask, L. 
115, 28 DomLR 539, 33 WestLR 978, 
10 WestWkly 13. 

[a] Reason for rule.—“The object 


mined within some definite time, so 
as to enable the village authorities to 
strike a rate within the year, on the 
completed or revised assessment roll.” 
Rush Lake v. Smith, 9 Sask. L. 115, 
116, 28 DomLR 539, 33 WestLR 978, 
10 WestWkly 13. 

8. Application for review of as- 
sessment for taxes generally see Tax- 
ation [37 Cyc 1102]. 

9. Rickards v. Santa Barbara, 49 
Cal. A. 5) 192 PB 726. 


10, o. v. Purdy, 190 App. Div. 
957, 119 “NYS 944, 
11. Peo. v. Purdy, supra. 


12. Peo. v. Cantor, 115 Misc, 519, 
188 NYS 885 [aff 204 App. Div. 363 
mem, 197 NYS 939 mem]. 

13. Peo. v. Cantor, supra. 

14. Peo. v. Brady, 184 App. Div. 
901, 173 NYS 125. 

15. Notice of review of assess- 
ment*for taxes generally see Taxation 
[37 Cyc 1098]. 

16. See Cramer v. Stone, 38 Wis. 
259 (the fact that the city board of 
review and the state board of equal- 
ization were largely composed of the 
same persons, meeting and having 
their consultations and discussions 
together, did not invalidate the final 
assessments where it appears that, 
when they came to act, each board 
voted by itself, and each acted finally 


he the matters committed to it by 
aw). 

17. Nixon v. Biloxi, 76 Miss. 810, 
25 S 664. 

18. Curtis v. South Omaha, 67 
Nebr. 539, 93 NW 743. 

19. U.S. Fidelity, ete., Co. v. Som- 
erset Bd. of Education, 86 SW 1120, 
27 KyL 863; Wanderers Inv. Co, v. 


Winnipeg, 27 Man. 450, [1917] 2 West 
Wkly’ 197. 
20. Ketchikan v. Zimmerman, 4 


is clearly to have all appeals, deter- Alaska 256. 


Ketchikan v. Zimmerman, su- 
pra, 


22. Huntley v. Auburn, 165 Cal. 
298, 1381 P 859; Los Angeles v. Los 
Angeles City Waterworks Cog 4oiGar 
638; Baltimore v. Robert Poole, etc., 
Co., 97 Md. 67, 54 A 681; Martin v. 
Burleigh County, 38 N. D. 3 lias, LOB 
NW 520. 

23. Crammon v. Chicago, 44 Ill. 
269; Brockhaus v. Baysinger, 34 Ok1. 
Pe 126 P 223. 

Apgar v. Hayward, 110 N. Y. 
225, 18 Nin 85 [rev 58 N. Y. Super. 

[a] Reason for rule. — ‘There 
seems to be an essential difference 
between an increase of assessed valu- 
ation of an item of property standing 
by itself, and an item of property 
which for the purpose of valuation 
cannot be separated from other prop- 
erty and upon the true value of which 
the assessed value of that item must 
depend. In the latter case the change 
is rather formal than _ substantial, 
and, as applied in, the case before 
us, is like an error in arithmetic, 
clerical and not substantial. The tax 
is not increased, but is differently 
distributed, yet practically coming 
from the same fund.” pgar  v. 
coe 110°°N: Y. 225, 231, 18 NE 


25. Baltimore v. Gittings, 113 Md. 
119) TT A819 


26. Vivian v. McKim Tp., 23 Ont. 
561. 
27. Vivian v. McKim Tp., supra. 


28. Cuming v. Grand Rapids, 46 
Mich. 150, 9 NW 141, 

29. Story, etc., Piano Co. v. Hil- 
derink, 189 Mich. 123, 155 NW 445. 

30. Lancaster Sea Beach Impr, 
Co. v.. New York, 161 ABD. Div. 469, 
146 NYS 734 [aff 214 N. Y. 1, 108 NE 


90]. 
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correct errors in the assessment, every presump- 
tion is to be taken in favor of its regularity,* and 
it will not be disturbed unless clearly excessive.*? 
The burden is on the taxpayer to point out the 
error to the board;** he must give to the board full 
and truthful information touching all matters that 
will enable it to arrive at a correct valuation of 
the property ;°4 and while it is the duty of the board 
of equalization on request to furnish to the taxpayer 
_the facts and figures on which it proposes to esti- 
mate the value of the property®® and information 
as to the method which it will employ in arriving 
at. its eonclusion,®® it is still incumbent upon the 
taxpayer to make a request for such information 
if, in the establishment of his case, he relies upon 
the failure of the board to give it to him.*’ The 
decision of the board is final,?* subject only to 
review by the court in a proper ease.*® If illegally 
made in riolation of a constitutional requirement, 
it is void,*#? and leaves the original assessment in 
force if the latter is itself within the constitutional 
limitations.‘ The council, in reviewing an assess- 
ment, cannot add to it property belonging to the 
taxpayer which was not a part of the city at the 
time the assessment roll was completed.*? 
[§ 4424] (b) Irregularities and Waiver.t? Un- 
der the statutes in force in some jurisdictions,** 
31. Wohlford v. Escandido, 2 Cal. 


A. 429, 84 P 56; Heather v. Palmyra, [a] 
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Wis.—Cramer v. Stone, 38 Wis. 259. 
Notice.—(1) A failure to give 


[§§ 4423-4425 


irregularities in the assessment, or review thereof, 
which do not affect the jurisdiction of the board 
and do not prejudice the property rights of the 
owner do not invalidate the assessment;*? but an 
irregularity in the procedure affecting the jurisdic- 
tion of the board is fatal.4¢ Proceeding to hearing 
on the merits constitutes a waiver on the part of 
the city of alleged defects in the application of the 
taxpayer,*” as well as a waiver by the taxpayer of 
notice of an increase in his assessment’ by the 
board;*® but an appearance of a taxpayer before 
a committee acting merely in an advisory capacity 
to the board does not operate as a waiver of notice 
of the action of the board on the committee’s re- 
port.*® 

[§ 4425] (7) Relief from Action of Board of 
Equalization or Review*°—(a) In General. Where © 
revision by a board is open to the taxpayer under 
the statute, generally its action is judicial®! and not 
subject to collateral attack,°? except for want of 
jurisdiction,®* or for fraud,°®* or, where the statute 
permits it, for gross injustice or mistake.®> Like 
rules have been applied to the action of the assessors 
in making the assessment.®® In some jurisdictions 
where the court has once confirmed a report of the 
board, it cannot subsequently modify or amend the 
order of confirmation ;°" but before confirmation the 


Redmond, 120 Iowa 601, 94 NW 1906. 
50. Judicial relief against assess- 


311 Mo. 32, 276 SW 872; Lancaster 
Sea Beach Impr. Co. v. New York, 
161 App. Div. 469, 146 NYS 734 [aff 
214 N. Y. 1, 108 NE 90]; Von Storch 
v. Scranton City, 3 Pa. Co. 567. 

32. New Orleans v. Jefferson Gas 
Light Co., 35 La. Ann, 627; Peo. v. 
Purdy, 152 App. Div. 175, 136 NYS 
667 [aff 207 N. Y. 695 mem, 101 NE 


1116 mem]. 

33. Kentucky Heating Co. v. 
Louisville, 174 Ky. 142, 192 SW 4; 
Lancaster Sea Beach Impr. Co. v. 
New York, 161 App. Div. 469, 146 NYS 
734 [aff 214 N. Y. 1, 108 NE 90]; Re 
Allen, 19 OntWN 150. 

34. Kentucky Heating Co. v 
Louisville, 174 Ky. 142, 192 SW 4. 


35. Kentucky Heating Co, v. 
Louisville, supra. 

36. Kentucky Heating Co. v. 
Louisville, supra, 

37. Kentucky Heating Co. v. 
Louisville, supra. 

38. Kentucky Heating Co. v. 
Louisville, supra. 

89. See infra § 4425. 


40. Blume v. Bowes, 65 N. J. L. 
470, 47 A 487, 

41. Blume v. Bowes, supra. 

42. Koch v. Detroit, 236 Mich. 338, 
210 NW 239. 

[a]. Power to do so cannot be in- 
ferred from a charter provision giv- 
ing authority to the council to place 
on the rolls the “names of any per- 
sons and descriptions of any property 
not already assessed.” Koch v. De- 
troit, 236 Mich. 338, 210 NW 239. 

43. Irregularities in levy see supra 
§ 4389. \ 

44. See statutory provisions. 

45. Alaska.—Valdez v. Fish, 4 
Alaska 427, 

Ind.—Musselman v. Logansport, 29 
Ind. 533. 

Ky.—U. S. Fidelity, ete, Co. v. 
Somerset Bd. of Education, 86 SW 
1120, 27 KyL 863. 

Mich.—Story, etce., Piano Co. v. Hil- 


derink, 189 Mich, 128, 155 NW 445; 
Boyce v. Peterson, 84 Mich. 490, 47 
SW 1095. \ 


N. Y.—Rochester v. Fourteenth 
Ward Co-Op. Bldg. Lot Assoc., 183 
N. Y. 28, 75 NE 692; New York v. 
Vandeveer, 91 App. Div. 303, 86 NYS 
659; Trumbull v, Palmer, 42 Misc. 628, 
87 NYS 614 [mod on other grounds 
104 App. Div. 51, 98 NYS 349]. 


629 mem, 60 NE 1118 mem]. 


notice does not affect the validity of 
an assessment if otherwise proper. 
Valdez v. Fish, 4 Alaska 427. (2) 
Irregularities it giving the notice, 
which do not affect the substantial 
justice of the tax, do not vitiate the 
proceedings where it is provided by 
the charter that irregularities not af- 
fecting the substantial justice of the 
tax will not vitiate it. Cramer v. 
Stone, 38 Wis. 259. (8) Failure of 
the assessors to publish notice of 
their meeting to hear complaints as 
to the assessment roll in both papers 
published in a village is not fatal 
where a notice was given, and it is 
not shown that an opportunity to be 
heard was denied any taxpayer. 
Trumbull v. Palmer, 42 Misc. €28, 87 
NYS 614 [mod on other grounds 104 
App. Div. 51, 93 NYS 349]. (4) Where 
the records of a village council do 
not contain any proof of the posting 
of the notices of the meeting of the 
board of review required under Howell 
St. Annot. § 2930, this omission alone 
will not render the assessment void. 
Boyce v. Peterson, 84 Mich. 490, 47 
NW 1095. 

[b] Recording. —Irregularity of 
the board of review of a city in re- 
cording the increasing of complain- 
ant’s assessment will not, where not 
depriving the board of jurisdiction, 
avoid the assessment. Story, ete., 
Piano Co, v, Hilderink, 189 Mich. 1238, 
155 NW 445, 

46. Huntley v. Auburn, 165 Cal. 
298, 181 P 859; Rochester v. Farrar, 
44 Misc. 394, 89 NYS 1035. 

[a] Misstatement in notice.—Un- 
der an ordinance requiring notice by 
the board of trustees sitting as a 
board of equalization before the rais- 
ing of assessments, an order raising 
petitioner’s assessment could not be 
supported, where the notice stated 
that the assessment had already been 
raised, although the minutes showed 
that it was not raised until the time 


fixed in the notice for hearing of 
complaints. Huntley v. Auburn, ‘165 
Cal. 298, 131 RP 859. 


47. Peo. v, Cantor, 115 Misc. 519, 
188 NYS 885 [aff 204 App. Div. 863 
mem, 197 NYS 939 mem], 

48. Peo. v. Schoonover, 47 App. 
Div. 278, 62 NYS 180 [aff 166 N. Y. 


49. Cedar Rapids, etc., 


ments for taxes generally see Taxa- 
tion [37 Cyc 1111]. 

51. See cases infra notes 52-55. 

52. Wead v. Omaha, 73 Nebr. 321, 
102 NW 675; Mackie v. Donohue,’ 92 
N. J. Eq. 149, 111 A-7%30. 

53. Jersey City v. Jersey City 
Cent. R. -Co.5> 212. Fed: 76, °128 CCA 
532 [aff 199 Fed. 237]; Donner-Hanna 
Coke Corp. v. Buffalo, 212 App. Div. 
338, 209 NYS 62 [aff 241 N. Y. 530 
mem, 150 NE 541 mem]; Ludlow v. 
Lewis, 9 OhS&CP 600, 6 OhNP 5138. 


54. Story, etc., Piano Co. v. Hil- 
derink, 189 Mich. 123, 155 NW 445; 
Wead v. Omaha, 73 Nebr. 321, 102 
NW 675; Ludlow v. Lewis, 9 OhS&CP 
600, 6 OhNP 513. 

55. Western Union Tel. Co. v. 


Fitzgerald, 149 Ga. 330, 100 SEH 104; 
Wead v. Omaha, 73 Nebr. 321, 102 
NW 675. 

[a] “Gross injustice.’—Comp. St. 
(1901) ¢ 12a § 161, providing that the 
action of the board of equalization of 
the city of Omaha may be attacked 
for fraud, gross injustice, or mistake, 
in the use of the term “gross in- 
justice’ means an act so excessive 
in its nature as to deprive a citizen 
of his property or a part thereof 
without due process of law. Wead 
v. Omaha, 73 Nebr, 321, 102 NW 675. 

56. New York v. Vanderveer, 91 
App. Div. 308, 304, 305, 86 NYS 659. 

“In levying the assessment the as- 
sessors act judicially, and their ac- 
tion has all the force and effect of 
a judgment. ... A judgment regular 
upon its face imports absolute verity, 
and in an action thereon the rec- 
ord forms the basis for it, and it is 
neither to be increased nor diminished 
in the obligation created. thereby. 

. Such judgment is not open to at- 
tack, nor can it be questioned col- 
laterally. In this respect there is 
no distinction between an act to en- 
force a tax duly levied by the proper 
officers and evidenced by the assess- 
ment roll and an action to recover 
moneys collected and paid under an 
assessment. ...%In each case no 
question can be raised, resting upon 
mere erroneous acts of the assessors, 
not reaching questions of jurisdic- 
tion.” New York v. Vanderveer, 
supra, 

57. Rutherford v. Meginnis, 72 N. 


R. Co. v.IJ. L. 444, 60 A 1125. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4425-4429} 
court may send an erroneous report back for re- 
adjustment to the commissioners for adjustment.®§ 

[§ 4426] (b) Remedies. Where a statute or 
charter provides for an application to a court for 
relief in certain cases involving a municipal tax 
assessment,°? the remedy so provided is available 
where the ease falls within the terms of the stat- 
ute or charter.®° 

Appeal.©t In some,®? although not other,®* juris- 
dictions the decisions of the board of equalization 
or review are subject to review by the courts on 
appeal, at least in certain cases.°* It has been 
said that an appeal-should not be allowed where 
the board acted without jurisdiction;®> and even 
if it were permitted, the only jurisdiction of the 
appellate court would be to set aside the decision 
of the board.®* Provision is made in some states 
for trial of the cause anew on appeal.®’ On a 
single appeal from assessments on different parcels, 
the entire assessment is reviewed.®§ 

Certiorari.°® Unless another adequate remedy is 
provided by statute,“° certiorari lies to review the 
decision. of the board™ in respect of jurisdictional 
questions,’? but not in respect of other matters,’* 
such as discretionary acts of the board." 

Mandamus is a proper remedy where assessors, 
having authority to act, refuse to do so.7 
' Injunction.*® Relief by injunction may be granted 
to the taxpayer on the ground of fraud in the as- 
sessment,’* or where the taxpayer has no statutory 
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remedy to correct an illegal or excessive assess- 
ment,’® but where a remedy at law under the statute 
exists, an injunction will not. be granted.79 

[§ 4427] (c) Persons Entitled to Relief.*° A tax- 
payer, in order to bring himself within the terms 


of a statute allowing persons aggrieved to appeal 


or petition for a writ of certiorari, must show 
an interest in the property taxed,®! and either that 
he was not lable for the tax at all8* or that the 
amount of the tax was excessive.’ Mere proof 
of illegality of the tax apart from its relation to 
the objecting taxpayer is not sufficient.84  Pay- 
ment of a tax, when proved, establishes the right 
of the person who paid the tax to resist a reassess- 
ment to cure an alleged irregularity in the original 
assessment.®° 

[§ 4428] (d) Limitations and Laches. An appli- 
cation for a writ of certiorari is properly refused 
if it is not brought within the time fixed by stat- 
ute.2® Such time begins to run from the date of 
confirmation of the assessment roll.87 The remedy 
of certiorari may be lost by lapse of time.88 Where 
the taxpayer is itself a municipality, it is not charge- 
able with the laches of its official in attacking the 
assessment on its property within the boundaries of 
another municipality.®® 

[§ 4429] (e) Exhaustion of Remedies before 
Board.°° A taxpayer cannot claim inequality of 
assessments, or relief therefrom, in a court of law 
unless he has first sought a revision,®! and secured 


58. Mackie v. Donohue, 92 N. J. 
Eq. 149, 111 A 730. 

59. See charter and statutory pro- 
visions. 

60. Donner-Hanna Coke Corp. y. 
Buffalo, 212 App, Div. 338, 209 NYS 
62 [aff 241 N. Y. 5830 mem, 150 NE 
541 mem]. 

61. From decision of assessor or 
board con assessment for taxes gen- 
erally see Taxation [37 Cyc 1113]. 

62. Randell v. Bridgeport, 62 Conn. 
440, 26 A 578; Kentucky Heating Co. 
v. Louisville, 174 Ky. 142, 192 SW 
4; In re Smith, 6 B. C. 154. 
waar Ballaine v. Seward, 5 Alaska 

64. Joesting vy. Baltimore, 97 Md. 
589, 55 A 456. 

* [a] Erroneous valuation only.— 
Although Acts (1898) p 336 c 123 § 
170 provides for appeal from the ap- 
peal tax court to the city court in 
eases of erroneous valuation of prop- 
erty by the former tribunal, yet for 
erroneous classification of property 
for taxation no remedy is given by 
that section. Joesting v. Baltimore, 
97 Md. 589, 55 A 456. 

* 65. Nova Scotia Steel, etc., Co. v. 
Sydney Mines, 52 N. S. 335, 41 Dom 
LR 744 (discussing the point and 
stating that an appeal does not lie, 
but also indicating the proper dis- 
position to be made of the case if 
an appeal is permissible). 

* Gertiorari as proper remedy see 
infra text and notes 69-74. 

* 66. Nova Scotia Steel, etc. Co. v. 
Sydney Mines, 52 N. S. 335,.41 Dom 
LR 744. 

67. See Whittle v. 
132 Miss. 808, 96 S 741. ] 

68. Redmond v. Jackson, 143 Miss. 
114, 108 S 444. 

69. See generally Certiorari 11 
Cod: p’ 80. 

To review action of assessor or 
board on assessments for taxes gen- 
erally see Taxation [37 Cyc 1120]. 

70. Rickard v. Santa Barbara, 49 
Gal. A: 58, 192 P 726. 
[a] Iustration, — A _ property 
owner aggrieved by the action of 
the city council, sitting as a board 
of equalization, who asserted that 


Hattiesburg, 


‘there was no complaint so as to give 
‘the board jurisdiction, 


is not en- 
titled to certiorari, having a plain, 


speedy, and adequate remedy by ac- 

tion at law, provided for by Pol. 

Code § 3819, being entitled there- 

under to pay the tax under protest 

and bring an action to recover back 

the illegal part of the tax, in which }, 
action all questions of jurisdiction 

may be determined. Rickard v. Santa 

Barbara, 49 Cal. A. 58, 192 P 726. 

71. Collins v. Davis, 57 Iowa 256, 
10 NW 643; Peo. v. Odell, 129 App. 
Div. 475, 114 NYS 199. 

72. State v. Willcuts, 140 Wis. 448, 
122 NW 1048; Nova Scotia Steel, etc., 
Co. v. Sydney Mines, 52 N. S. 335, 
41 DomLR 744. 

73. Polk County v. Des Moines, 
70 Iowa 351, 30 NW 614; State v. 
Willeuts, 143 Wis. 449, 128 NW 97. 

74, Polk County v. Des Moines, 70 
Iowa 351, 30 NW 614. 

75. Elam v. Salisbury, 180 Ky. 
142, 202 SW 56; Donner-Hanna Coke 
Corp. v. Buffalo, 212 App. Div. 338, 
209 NYS 62 [aff 241 N. Y. 530 mem, 
150 NE 541 mem]. 

[a] Application of rule.—A citi- 
zen or taxpayer has a remedy by 
mandamus when the assessors 
through fraud or abuse of discretion 
have assessed particular property at 
so much less than its true value as 
to amount to a virtual refusal to 
assess’ the property. Elam v. Salis- 
bury, 180 Ky. 142, 202 SW 56. 

Mandamus as to taxation matters’ 
generally see Mandamus §8§ 415-441; 
Taxation [87 Cye 1131]. 

76. See generally Inj 
407-418. 

Against assessment for taxes pgen- 
erally see Taxation [87 Cyc 1132]. 

For wrongful collection of tax see 
infra § 4515 et seq. 

77. See case infra this note. 

[a] Fraud not proved.—Canadian 
Land, etc., Co. v. Dysart, 12 Ont. A. 
80. 

' 78. Joesting v. Baltimore, 97 Md. 
589, 55 A 456. f 

{a] Illegal assessment. — Where 

one whose property is subject only 


unctions §§ 


to a certain rate of taxation different 


from other property has no statu- 
tory remedy where the assessment 
is at a higher rate than is provided 
for by law, he may obtain relief by 
injunction. Joesting v. Baltimore, 
97 Md. 589, 55 A 456. 


79. Wannenwetch y. Baltimore, 115 
Md. 446, 81 A 3. 

80.. Persons entitled to review: 
By board see supra § 4414. 

Of assessment for taxes generally see 

Taxation [37 Cye 1124]. 

81. Peo. v. O’Donnel, 139 App. Div. 
83, 124 NYS 36 [aff 200 N. Y. 519 
mem, 93 NE 1129 mem]. 

[a] Joint tenant.—One who must 
pay taxes assessed by a city on land 
devoted to a private park for the 
benefit of the owners and occupants 
of lots surrounding it, and then re- 
coup himself from the surrounding 
owners obligated to bear their share 
thereof, is a person aggrieved by an 
erroneous assessment of the park for 
taxation, and he may institute cer- 
tiorari to review the same. Peo. v. 
O’Donnel, 139 App. Div. 88, 124 NYS 
36 [aff 200 N. Y. 519 mem, 93 NH 
1129 mem]. 

82. Valdez v. Fish, 4 Alaska 427; 
State v. Gardner, 290.-Mo. 143, 234 
SW 538; Saunders v. Morris, 48 N. J. 
L.: 99,.2 A 666. 

83. See cases supra note 82. 

84. Valdez v. Fish, 4 Alaska 427; 
State vy. Gardner, 290 Mo. 143, 234 
SW. 53; Saunders v. Morris, 48 N. J. 
L. 99, 2 A 666. 

' 85 American Tobacco Co. v. Rich- 
mond, 125 Va. 29, 99 SE 777. 

sé. Peo. v. Dimond, 122 App. Div. 
459, 106 NYS 832; Re Backman, 54 
N. S. 148. 

Time for applying for certiorari to 
review assessments for taxes gen- 
erally see Taxation [87 Cyc 1125]. 

87. Peo. v, Woodbury, 1383 App. 
Div. 503, 117 NYS 676 [aff 201 N. Y. 
532 mem, 94 NE 1098 mem]. 

88. Donner-Hanna Coke Corp. v. 
Buffalo, 212 App. Div. 338, 209 NYS 
62 [aff 241 N. Y. 5380 mem, 150 NE 541 
mem]. 

Time to apply for writ of certiorari 
see infra § 4429, 

89. Jersey City v. Huber, 90 N. J. 
L. 692, 101 A 3878. 

90. Recovery of taxes paid see 
infra § 4527. 

91. U. S.—lLeary v. Jersey City, 
208 Fed, 854, 126 CCA 12 [aff 248 
ori S.°328, 39: SCt 115, 63 L. ed. 
rq ys 
Cal.—Wible v. Bakersfield, 42 Cal. 
A, 17, 18386P: 291550 


1336 [44 C.J.] 
a hearing,®? by the board of equalization, the law 
imposing upon him the duty of taking the initiative 
in bringing the matter to a hearing.®* He cannot 
escape the operation of this rule by claiming that 
the board was not regularly appointed,®* especially 
where a statute provides that, when the taxpayer 
complains of his assessment, a board shall then be 
chosen if none has been elected therefor.®> The 
rule does not apply if no relief of a substantial and 
definite kind can be had by application to the 
board.%® Also, under some statutes, the rule does 


not apply to eases of fraud, gross injustice, or’ 


mistake.®? 

[§ 4430] (f) Notice of Appeal. Where an ap- 
peal is taken from a decision of a board of review, 
notice of appeal must be served within the time pre- 
seribed,?® and upon the officer designated,®® by 
statute. 

[§ 4431] (g) Parties and Pleading.1 An appeal 
from a decision of the board of revision in favor 
of the taxpayer may be required to be brought in 
the name of the municipality.2 Under a charter 
making inequality of assessments of real estate a 
basis for correction,? the petition must allege in- 
equality between the valuation of the property and 
the valuation of other pieces of real estate in the 
city.* 

‘ 4432] (h) Presumptions and Burden of Proof.® 
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[8§ 4499-4434 


In jurisdictions where there are provisions for a 
trial of the cause anew on appeal,® there is a pre- 
sumption in favor of the validity of the original 
assessment,’ and where the appeal is from the ac- 
tion of the board of equalization increasing the 
assessment, the burden rests upon the eity to bring 
forward proof sufficient to sustain the finding of the 
board. In states where a complaint is necessary 
to give jurisdiction to a board of review,? no 
presumption of the existence of a complaint in a 
particular case arises from the recital in the record 
on certiorari that the board heard complaints.° 

[§ 4433] (i) Review of Court Action.11 Where 
a court, on appeal or certiorari, reviews the action 
of the board of equalization, and an appeal is taken 
to a higher court, the latter court will not review 
questions of fact,!? or at least it will not review 
findings of fact which are supported by some eyi- 
dence.13 

[§ 4434] 6. Lien of Taxes!*—a. In General. Mu- 
nicipal taxes are liens upon the property upon which 
they are assessed only where they are expressly 
made so by statute or charter provision,!® or by 
act of the municipality pursuant to authority dele- 
gated by the legislature.1* A constitutional grant 
of power to municipalities ‘‘to assess and collect 
taxes for municipal purposes’’ does not impliedly 
create a lien upon the property subject to the tax.17 


Ky.—Kentucky Heating Co. v. 
Louisville, 174 Ky. 142, 192 SW 4. 
La.—Southern F. Ins. Co. v. New 
Orleans, 5 La. A. (Orleans) 211. 
Mo.—Lee v. Thomas, 49 Mo. 112. 
N. Y.—Peo. v. Feitner, 65 App. Div. 


224,72 NYS 641. 
Okl.—Daniel v. Stucky, 118 Ok1. 
Phillips, 25 


150, 257 FP UF6: 
Pa.—Philadelphia v: 
Pa. Dist. 445; Titusville v. American 
Express Co.,.15 Pa, Dist. 823. 
Tex.—Longview v. Citizens’ Nat. 
Bank, (Civ. A.) 294 SW 3813. 
wie S.—Westville v. Munro, 32 N. S. 
Sask.—Canadian Northern Express 
Co, v. Rosthern, 8 Sask. L. 285, 23 
DomLR 64, 31 WestLR 868, 8 West 
Wkly 1181. 
to Vivian v. McKim Tp., 23 Ont. 
561. 
93. Peo. v. O’Donnel, 133 App. Div. 
237, 117 NYS 488 [aff 197 N. Y. 582 


mem, 91 NE 1119 mem]; Peo. v. 
te eae 65 App. Div. 224, 72 NYS 
641. 

94. Woolley v. Louisville, 114 Ky. 


556, 71 SW 893, 24 Kyl 1357; Fonda 


v. Louisville, 49 SW 785, 20 KyL 
1652. . 
95. Woolley v. Louisville, 114 Ky. 


556, 71 SW 893, 24 Kyl 1357; Fonda 
v. Louisville, 49 SW 785, 20 KyL 


1652. 

96. Marx Board of Assessors, 3 
La, A. (Orleans) 346. 

[a] Exemption from costs.—Where 
a statute has taken away from the 
board of reviews its power to review 
an assessment, leaving it merely a 
power to permit a taxpayer to prose- 
cute his appeal without cost, the 
taxpayer has an option of appealing 
first to the board and securing ex- 
emption from costs, or may appeal 
directly’ to the court without such 
exemption. Marx v. Board of Asses- 
sors, 3 La. A. (Orleans) 346. 

97. Wead v. Omaha, 73 Nebr. 321, 
102 NW 675. 

98. Hawkeye Lumber Co. v. Oska- 
loosa Bd. of Review, 161 Iowa 504, 
143 NW 563. 

[a] Computation of time.—A stat- 
ute requiring the board of review to 
begin its duties on the first Monday 
in April and to sit from day to day 
until completion of its work, which 
shall not be later than the Ist of 


May, is directory, and hence, where 
the session lasted until May 23, serv- 
ice of notice of appeal on May 29 
complies with a statute requiring a 
notice of appeal to be served within 
twenty days after adjournment of 
the board. Hawkeye Lumber Co. v. 
Oskaloosa Bd. of Review, 161 Iowa 
504, 143 NW 563. 

99. Hawkeye Lumber Co. v. Oska- 
loosa Bd. of Review, supra (chair- 
man or presiding officer of board). 

1. In judicial proceedings to re- 
view assessments for taxes generally 
see Taxation [37 Cyc 1116]. 

2. Re British Mortg. Loan Co., 29 
Ont. 641. 

8. See charter provisions, 

4. Peo. v. Purdy, 173 NYS 769. 

[a] Allegation held insufficient.— 
Allegation of inequality of the prop- 
erty taxed and the valuation of all 
property in the city. Peo, v. Purdy, 
172° NYS 769. 

5. In judicial proceedings to re- 
view assessments for taxes generally 
see Taxation [37 Cyc 1118, 1127]. 

6. See supra § 4426. 

7. Whittle v. Hattiesburg, 132 
Miss. 808, 96 S 741. : 

[a] Reason for rule.—‘‘To try a 
cause anew means to try it as if it 
never had been tried before. Et 
means in this case that the judgment 
appealed from is wiped out and the 
cause stands in the circuit court for 
trial exactly like it did before the 
equalization board when that board 


sought to raise the assessment of ap-’ 


pellant’s property as returned by the 
assessor. There could be no trial 
anew in the circuit court if the judg- 
ment or order of the equalization 
board is to be treated as prima facie 
correct. If it is to operate as a 
judgment against the taxpayer who 
must overturn it in order to succeed, 
then there is no trial anew in the 
sense of the statute. The statute in 
question does not contemplate that 
the circuit court shall in such cases 
be a court of appeal in the ordinary 
sense of such courts, The purpose 
is to simply authorize the transfer 
of the record in the cause from the 
municipal authorities to the circuit 
court for the purposes of a trial de 
novo. The judgment appealed from 
stands exactly like a judgment of a 
justice of the peace in a cause ap- 


pealed to the circuit court. In such 
a case the judgment of the justice 
of the peace is ignored as evidence 
in the cause for the reason the stat- 
ute authorizing appeals from such 
judgments provides, as does this, for 
a trial de novo. How such a case 
could be tried anew in the circuit 
court so long as the judgment ap- 
pealed from must stand as prima 
facie correct is hardly conceivable, 
A trial anew in the present case sim- 
ply means that the court shall ap- 
proach the case as the equalization 
board did, on the evidence for and 
against, as to whether the valuation 
fixed by the assessor should be in- 
creased, treating the assessor’s valu- 
ation aS prima facie correct and not 
the valuation of the equalization 
board.” Whittle v. Hattiesburg, 132 
Miss, 808, 814, 96 S 741. 

8. Whittle v. Hattiesburg, supra. 

9. See supra § 4417. 

10. Rickard v. Santa Barbara, 49 
Cal. A. 58, 192 P 726. 

ll. Review of judicial decision on 
assessments for taxes generally sce | 
Taxation [87 Cyc 1130]. 

12. London Mut. Ins. Co. y. Lon- 
don, 15 Ont. A, 629, 

13. Pennsylvania R. Co. vy. State 
Bd. of Taxes, etc... 98 N. J. Li. 283, 
LISSA 99) 126 “A921. 

14. Lien: 

Enforcement see infra §§ 4455-4530. 
Of taxes generally see Taxation [37 

Cye 1138]. 

15. U. S—Gevcrgetown v. Smith, 
af F. Cas. No. 5,347, 4'Cranch, C. Cc. 
ein ee v. Crosby, 35 Ala. 

Ky.—Middlesboro_ v. Coal, ete, 
eae 108 Ky. 680, 57 SW 497, 22 KyL 


Mo.—State v. Shepherd, 74 Mo. 310; 
Jefferson v. Whipple, 71 Mo. 519; 
Springfield v. Starke, 93 Mo. A. 70. 

Or.—Ross v. Portland, 42 Or. 134, 
70 P 373. : 

Pa.—Camac v. Beatty, 5 Phila. 129. 

Tex.—People’s Nat. Bank v, Ennis, 
(Civ. A.) 50 SW 632. 

16. Springfield v. Starke, 93 Mo. 
A 70; Houstonia v. Grubbs, 80 Mo. 
wt 433; Barker v. Smith, 10 S. Cc. 

17. Charleston Heights Co. 
Charleston, 138 S. CG. 187, 136 SH 39% 
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§§ 4434-4437] : 


Statutes ereating the lien must conform to consti- 
tutional requirements,'* and, wherever possible, will 
be construed as not having retroactive effect.1° To 
what extent a lien for municipal taxes will be 
affected by general state or county tax legislation 
depends upon. the construction of the statutes.?° 
A general tax statute is held to apply. to city taxes 
when construed with other statutes expressly re- 
ferring to municipal taxes and with them forming 
a part of a taxation scheme applicable both to 
state and municipal taxes;?+ but a statutory provi- 
sion creating a len for county taxes will not oper- 
ate as creating a lien for municipal taxes, merely 
because other provisions of the statute are equally 
applicable to county and municipal taxes.?? 

Repeal of statute. General legislation with refer- 
ence to the creation and vesting of a lien for city 
taxes is not impliedly repealed by a charter subse- 
quently granted, where the provisions of the charter 
are consistent with the general law,?* and, a fortiori, 
there is no repeal where the provisions of the two 
statutes with reference to the tax lien are identi- 
eal,?* or where the later law in terms stipulates 
that it shall not repeal the earlier statute;?> but 
where the provisions of the later law are substituted 
for, and are inconsistent with, the earlier statute, 
a repeal of the earlier statute is implied.?® 

[§ 4435] b. Validity. Substantial compliance with 
mandatory statutory provisions,?" as, for example, 
provisions relating to the recording?® and certifica- 
tion?® of unpaid taxes, is essential to the validity 
of the lien; but it is not necessary that the de- 
seription of the property should designate the map 
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on which it is shown,®° nor is it fatal to the valid- 
ity of the lien that property not belonging to the 
owner was included in the assessment,*! that the 
lien was included with other tax liens of doubtful 
validity in the same instrument of transfer,®* that 
the amount of the tax was incorrectly tabulated,** 
or that the city had committed a trespass on the 
land.*4 

[§ 4436] c. Property and Estates Covered.*> A 
statute making taxes a lien on ‘‘property’’ has been - 
construed in connection with other provisions in the 
same statute relating exclusively to real estate to be 
restricted to liens on real estate and not to give 
a lien on personal estate.2* A lien on personalty 
for ‘‘taxes due and assessed thereon,’’ in the terms 
of the statute, restricts the lien to the identical 
property upon which the assessment was made.*” 
A lien for the whole amount of taxes due from the 
delinquent may attach to all,?8 or any part,°® of 
the property upon which the taxes were levied. A 
lien attaches to the estate of the remainderman for 
taxes properly assessed under the. statute ‘against 
the life tenant,*° unless the statute expressly pro- - 
vides to the contrary.*! 

[§ 4437] d. Accrual.4? Under different. statutory 
and charter provisions, it is variously held that the 
lien of a municipal tax attaches when it is as- 
sessed ;48 when the tax duplicate or assessment roll 
and the warrants for collection eome into the hands 
of the receiver or collector of taxes;** when the 
tax becomes due;*> or on a fixed date each year.*® 
In the absence of a statutory provision to the con- 
trary, a personal property tax does not become a lien 


Fed, 545, 153 CCA 349 [aff 249 U. S. 


{a] After loss of statutory lien.—|675; Philadelphia v. Kates, 150 Pa. 
After the two years designated by| 30, 24 A 673. 
statute for the duration of the tax 27. Reading v. Krause, 167 Pa. 23, 


lien has-passed, a lien for the tax 
cannot be claimed to exist by force 
of the constitutional grant of power 
to assess and collect taxes. Charles- 


ton Heights Co. v. Charleston, 138 
S. C. 187, 136 SE 393. 
18. Pittsburgh v. Hughes, 13 Pa. 


Co. 535; Miller v. Cunningham, 7 Pa. 
Co, 500. 

[a] General and special laws.— 
Where the constitution .requires the 
levy and collection of taxes to be 
under general laws, a statute creat- 
ing the lien and applying only to 
certain classes of cities is void. 
Pittsburgh v. Hughes, 13 Pa. Co. 
Bea Miller v. Cunningham, 7 Pa. Co. 
500. 

19. Brummer vy. Galveston, 97 Tex. 
98, 76 SW 428. 
are See infra text and notes 21, 

21. Stewart’s Succ., 41 La. Ann, 
127, 6 S 587. 


22. People’s Nat. Bank v, Ennis, 
(Tex. Civ. A.) 50 SW 632. . 
23. State v. Shepherd, 74 Mo. 


310. 

{a] Vesting of lien——Where the 
general law creates a lien for city 
taxes but vests the lien in the state, 
the provision for the vesting of the 
lien in the state is not impliedly 
repealed by a charter subsequently 
enacted which also creates the lien 
‘but makes no provision for its vest- 
ing. State v. Shepherd, 74 Mo. 310. 

24. Barclay v. Leas, 9 Pa. Co. 314. 
nae Camac v. Beatty, 5 Phila. (Pa.) 

26. Philadelphia v. Congers, 150 
Pa. 35, 24 A 675; Philadelphia v. 
‘Kates, 150 Pa. 30, 24 A 673. 

[a] Continuance of lien.—Where 
the earlier law provides for a con- 
tinuance of the lien until the tax is 
paid, and the later statute makes the 
continuance of the lien conditional 
upon filing the lien and reviving it 
from time to time, the later impliedly 
repeals the earlier statute. Phila- 
delphia v. Congers, 150 Pa. 35, 24 A 


3] A 366; Lancaster v. Dean, 1 Lanc 
LRev (Pa.) 249. 

28. Pennsylvania Trust Co. v. 
Jones, 35 Pa. Super. 53. 

29. Reading City v. Krause, 167 
Pa, 23, 31 A366: 

30. New York v. Appelby,,168 App. 
Div. 503, 154 NYS 85 [aff 219 N. Y. 
(16; 8 AN eos 

31. New York v. 

32. New York v. 

33. New York v. Appelby, supra. 

34. New York v. Appelby, supra. 

35. By lien of taxes generally see 
Taxation [37 Cyc 1140]. 

36. Daughdrill v. Crosby, 35 Ala. 
345. See Armstrong v. Mission In- 
dependent School Dist., (Tex. Civ. 
A.) 195 SW 895 (a statutory pro- 
vision relating to city and town taxes 
that “all taxes shall be a lien upon 
the property upon which they are 
assessed” and construed as referring 
to both realty and personalty, it ap- 
pearing that the constitution. pro- 
vides for liens on both kinds of 
property, does not apply to liens for 
school taxes). y 

[a] Reason for rule.—‘‘We think 
the word property in this section 
is qualified by what follows as to 
the sale of lots, and that the statute 
was designed to give a lien on real 
estate alone. The argumentum ab 
inconvenienti affords a strong cor- 
roboration to that conclusion; for it 
would be productive of great diffi- 
culty, if articles sold in the progress 
of trade, were incumbered with a 
lien for taxes.” Daughdrill v. Crosby, 
35 Ala. 345, 346. 

37. Bird v. Richmond, 240 Fed. 545 
fate 249°U SS; 14539 SC 13865" 63 
L. ed. 543]. 

[a] Where stock on hand is con- 
stantly changing, a lien cannot be 
claimed with respect to taxes as- 
sessed in a previous year in the 
absence of evidence showing that the 
property on which the lien is claimed 
is identically the same property as 
that assessed. Bird v. Richmond, 240 


Appelby, supra. 
Appelby, supra. 


174, 39 SCt 186, 63 L. ed. 5438]; Ft. 
Worth v. Boulware, 26 Tex. Civ. A, 
76, 62 SW 928, 

ayers Paducah v. Kahn, 8 Ky. Op. 

39. Crawford v. Koch, 169 Mich. 
372, 1385 NW 329. : 

40. Powers v. Richmond, 122 Va. 
328, 94 SE 803. . 

41. Gunter y. Townsend, 202 Ala. 
160, 79 S 644. 

42. Of lien for taxes generally see 
Taxation [37 Cyc 1142]. 

43. Crawford v. Koch, 169 Mich. 
372, 135 NW 339; Woods v. Von Bonn- 
horst, 10 Pa. Dist. 640; Camac v. 
Beatty, 5 Phila. (Pa.) 129. 

44. Eaton v. Chesebrough, 82 Mich. 
214, 46 NW 365; Hohenstatt v. Bridge- 
ton, 62 N. J. L. 169, 40 A’ 649. 

45. Reed y. Doty, (Iowa) 126 NW 
151; Peo. v. New York, 120 Misc. 247, 
198 NYS 860 [aff 207 App. Div. 822 
mem, 201 NYS 931 mem]. 

[a] Personal property tax as a 
lien on real estate.—Code § 1403, ap- 
plicable to cities under special char- 
ter in the absence of a special statute 
to the contrary, provides that per- 
sonal taxes shall be due and payable 
on and after the first Monday in 
January following the levy, which, 
under §§ 902, 13038, is made on or be- 
fore the first Monday of the preced- 
ing September, and § 1015, relating 
to cities under special charter, pro- 
vides that taxes on personal prop- 
erty due from any person shall be 
a lien on real estate, and, as between 
vendor and vendee, the lien shall at- 
tach on the 31st day of December 
following the levy, unless otherwise 
provided. Since personal property 
taxes could not become a lien on 
the taxpayer’s real estate before they 
were due, where land of a taxpayer 
was sold to defendant in October, 
1900, the land was not subject to a 
lien for personal property taxes as- 
sessed for that year against defend- 
ant’s vendor. Reed v. Doty, (Lowa) 
126 NW 151. 

46. Escondido v. Wohlford, (Cal. 
A.) 97 P 199; Escondido v. Escondido 
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on the personalty prior to distraint or levy thereon.*” 

[§ 4438] e. Continuance and Duration.** The du- 
ration of the lien is generally fixed by statutes or 
charter provisions at a certain number of years,*® 
and, for that period of time, the lien continues,”° 
unless sooner discharged.®! After the lapse of the 
statutory period, the lien does not exist,°? unless 
its life is extended by statute,°? or by bringing an 
action within the statutory period to enforce it,°* 
and prosecuting the action through to judgment,°® 
in which case the judgment will be effective®® and 
constitute a lien for such a period of time as is 
prescribed by the statutes of the particular juris- 
diction.*7 A statute extending a lien beyond the 
period stipulated in a charter is not subject to a 
constitutional: restriction upon statutes continuing 
or reviving taxes and providing that such a statute 
must specifically state the tax and not merely re- 
fer to the law under which the tax was imposed.*® 
A statute allowing a lien ‘‘to the extent of two years 
and no more’’ does not permit a city to select the 
unpaid taxes for the two years when the rates were 
highest and enforce a lien for those years,°? but it 
is restricted to a lien for taxes accruing within the 
two-year period preceding the bringing of the 
action.®° 

Continuance until payment. In the-absence of 
statutory limitations, the lien continues until the 
tax is paid,®+ unaffected by later inconsistent legis- 
lation which by its own terms is made inapplicable 
thereto ;®* and under the express provisions of some 
statutes and charters,®* taxes constitute a lien un- 
til paid,®* subject to the statutory restriction, where 
such exists, that the lien shall be kepf alive by bills 


oT nie ete,, Co.,.8 Cal, A. 4385;.97 P 57. 
[a] Tien accrues on the date fixea| 58. 
therefor by statute, regardless of the | 328, 94 

date of the assessment and levy de- 59. 
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Duration of lien of judgment 
see Judgments §§ 944-947. 
Powers v. Richmond, 122 Va. 


[98 4437-4439 


of revivor at intervals named in the statute.®* Cer- 
tification of unpaid taxes by the city treasurer to 
the city solicitor, although provided for in the stat- 
ute, is not a condition precedent to the continuance 
of the lien therefor where the same statute also 
provides that the lien shall continue until the tax 
is paid.®° ‘ ai 
[§ 4439] f. Priority.’ Priority of the tax lien is 
often established by express provisions in a statute 
or charter,®® as for example that the lien shall have 
priority over mortgages, although executed before 
the tax was levied;®® but such provisions do not 
apply to mortgages made to the state or its rep- 
resentatives,”? or to mortgages given prior to the 
passage of the act,’! unless the law as existing be- 
fore the passage of the act gave priority to the 
tax lien;7!% nor do they entitle the city to the 
rents and profits from the property taxed as against 
mortgagees in possession, where the statute giving 
priority to taxes in terms covers merely land and 
improvements.’? On the other hand, liens or encum- 
brances already on the property when the tax is 
levied are entitled to priority over the tax lien under 
a statute providing that the tax execution shall bind 
the property only from the date thereof,’* or under 
a statute providing, in the case of taxes on personal 
property, that they ‘‘shall be and remain a lien 
thereon until paid, and no transfer of the personal 
property assessed shall operate to divest or destroy 
such lien.’’?74 Also, some charter provisions are con- 
strued to accord a priority over other liens only 
to real-property tax lens, and not to personal prop- 
erty tax liens.’° In the absence of any controlling 
statutory provision with reference thereto, a general 


Oil City Bldg., etce., Assoc. v. Shan- 
felter, 29 Pa. Super. 251; Martin v. 
Greenwood, 27 Pa. Super. 245; Caner 
v. Bergner, 27 Pa. Super. 220. 

714. 


termined upon by the city authori- 
ties. Escondido v. Wohlford, (Cal. 
-A.) 97 P 199; Escondido v. Escondido 


cor ek gins ete, (CoS Calin A. 743558. 97 
47. Bugbee v. Stoller-Hilgers Silk 


Mills, 45 R. I. 56, 119 A 7690. 

48. Of lien for tax generally see 
Taxation [37 Cyc 1147]. 

49. See statutory and charter pro- 
visions. 

50. Ky.—Louisville vy. Burke, 87 
SW 269, 27 KyL 896. 

La.—Rousset v. New Orleans, 115 
La. 551, 39 S 596; People’s Homestead 
14 tae v. Garland, 107 La. 476, 31 S 
892. 

N. J.—Harned v. Camden, 66 N. J. 
L. 520, 49 A 1082; Hohenstatt vy. 
Bridgeton, 62 N. J. L. 169, 40 A 649; 
In re Hlizabeth, 49 N. J. L. 488, 10 A 
363; Doremus v. Cameron, 49 N. J. 
Eq. 1, 22 A 802. 

N. Y.—Hall v. Lockport, 90 Misc. 
429, 153 NYS 298; Matter of Bodine, 
74 Misc. 498, 134 NYS 406. 

Pa.—Philadelphia v. Reeves, 15 Pa. 
Super. 535; Brooke v. Kaufman, 6 
Pa. Dist. 513; Grubb v. Weaver, 19 
Pa. Co. 609; Philadelphia v. Rebank, 
12 Pa. Co. 526; Chester v. Sinex, 8 
Del, Co. 160. 

S. C.—Barker v. Smith, 10 S. C. 226. 


51. See infra § 4441. 

52. Charleston Heights Co. v. 
Charleston, 138 S. C. 187, 186 SE 
393. 

53. Powers v. Richmond, 122 Va. 


328, 94 SE 803. 

54 See infra §§ 4455-4530. 

55. Effect of failure to prosecute 
action see infra § 4441. 

56. Philadelphia v. Congers, 150 
Pa. 35, 24 A 675 [rev 28 WklyNC 
152]; Philadelphia v. Kates, 150 Pa. 
30, 24 A 673. 


SE 803. 
Shea v. Ryan, 9 Newfoundl. 
116. 
60. Shea v. Ryan, supra. : 
61. Powers v. Richmond, 122 Va. 


328, 94 SE 803, , 
62. Powell v. Richmond, 94 Va. 79, 
26 SE 389. 


63. See statutory and charter pro- 
visions, 
64 Chester v. Sinex, 10 Pa. Dist. 


620; Chester v. Sinex, 8 Del, Co. (Pa.) 
160; State v. Mutty, 39 Wash. 624, 
82-°P 118. . 
cet Brooke vy. Kaufman, 6 Pa. Dist. 
513. 

66. Chester vy. Sinex, 10 Pa. Dist. 
20, 

67. Priority: 

As against rights of purchaser at: 

Execution sale see Executions § 816 

note 75. 
Judicial sale see Judicial Sales §§ 
123, 124. 

Private sale see infra § 4440. 

Of liens for taxes generally see Taxa- 

tion [87 Cye 1143]. 

68. See In re First Drainage Dist., 
28 La, Ann. 513; Smith v. eadow- 
brook Brewing Co., 3 LackJur (Pa.) 
145; and cases infra this section. 

69. Doremus v. Cameron, 49 N. J. 
Eq. 1, 22 A 802; Hardenbergh* v. 
Converse, 31 N. J. Eq. 600; Public 
School Trustees v. Trenton, 30 N. J. 
a: 667; Barclay v. Leas, 9 Pa. Co. 


Priority between mortgages and 


taxes generally see Mortgages § 
461. 
70. Jersey City v. Foster, 32 N. J. 


Eq. 825;. Public School Trustees v. 
Trenton, 30 N. J. Eq. 667 [aff 30 N. J. 
Eq. 618]. 

71. Gibbons y. Cochran, 32 Pa. 
Super. 185; Haspel v. O’Brien, 32 Pa. 
Super. 147 [rev on other grounds 218 
Pa. 146, 67 A 123, 11 AnnCas 470]; 


Haspel v. O’Brien, 218 Pa. 
146, 67 A 123, 11 AnnCas 470. 

72. Greenwood v. Canadian Mortg. 
Inv. Co., 30 B. C. 72, 69 DomLR 510, 
[1921] 2 WestWkly 746. 


ban Doane v. Chittenden, 25 Ga. 
74. Lucking v. Ballantyne, 132 


Mich. 584, 94 NW 8. 

[a] Reason for rule.—‘“The legis- 
lature, having in express terms made 
this tax lien superior to subsequent 
transfers, clearly indicates, by omit- 
ting to specify its effect on prior 
transfers, an intent that it shall net 
be superior to them. The argument 
that the tax lien under consideration 
is superior to prior liens and trans- 
fers, because a tax lien on land is 
superior to such transfers, assumes 
a resemblance between taxes on land 
and taxes on personalty which does 
not exist. In the case of a tax on 
land, it may be stated as a general 
proposition that the land, and not 
the owner, is taxed. Purchasers and 
all persons interested in land under- 
stand this, and must pay the taxes 
as a condition of enjoying their prop- 
erty. It is otherwise with personal 
property. There the tax is against 
the person, because he owns personal 
property. It has always been the 
policy of the law—supposedly in the 
interest of trade—to make personal 
property easily transferable, and to 
secure to purchasers and mortgagees 
the entire title of the seller and 
mortgagor. It would be a radical 
change, indeed, in that policy, if their 
title is to be destroyed by a tax sub- 
sequently assessed against the per- 
son from _whom that title was ac- 
quired.” Lucking v. Ballantyne, 132 
Mich. 584, 586, 94 NW 8. / 
ones Macknet v. Newark, 42 N. J. L. | 
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§§ 4439-4449] 


tax lien subsequent in point of time is given priority 
over a prior special tax bill for public improve- 
ments.’ The question of the priority of the city’s 
tax lien does not arise in the distribution of the 
proceeds of the property after its sale on foreclo- 
sure where the tity still retains its lien against 
the land in the hands of the foreclosure purchaser,’? 
as it does when it has not been made a party to 
the foreclosure proceedings.’® 

[§ 4440] g. Rights of Subsequent Purchaser.”? 
When the lien is fixed, it is-superior to the rights 
of subsequent purchasers with notice, or chargeable 
with notice, thereof.8° A purchaser is bound to pro- 
tect himself by a search to ascertain whether the 
taxes have been paid or not;°! but statutory require- 
ments as to the recording of the lien must be com- 
pled with to make it enforceable as against the 
rights of a subsequent purchaser without actual 
notice thereof.°? Whether a purchaser at an execu- 
tion or judicial sale takes title free from existing 
tax lens depends upon the wording of the statutes 
governing the case.** ; 
' [§ 4441] h. Assignment and Discharge.$¢ Tax 
liens are assignable ;** a statute permitting and pro- 
viding for assignment is constitutional;8* and the 
lien is not lost by combining it with other invalid 
liens in a joint transfer of all.87 
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The lien is discharged by the municipal authori- 
ties settling with the owner of the land and accept- 
ing a reduced amount from him;** by the abatement 
or dismissal of an action to enforce the lien;®® by 
the gross negligence of the municipality in prose- 
cuting such action;®° or by its negligence in per- 
mitting a confusion of goods so that the property 


-on which the lien exists cannot be separated from 


other property belonging to the owner.®! There is 
a division of authority on the question whether a 
judicial sale of the property for less than the amount 
to pay all taxes due operates to divest the munici- 
pality of its len, the rule in some jurisdictions 
being that the lien for the unpaid balance con- 
tinues,®? and the rule in other jurisdictions being 
that the len does not continue,®* unless it is so 
provided by an applicable and valid statute.% 

[§ 4442] 7. Payment—a. Time®°—(1) In General. 
Taxes are due and payable at the time fixed by 
the statute, charter previsions, or ordinances,®* and 
until then there is no obligation to pay.®? The date 
when taxes are due is not advanced by the granting 
of an option to the taxpayer under the statute to 
pay them before the statutory date.°8 Municipal 
power to provide for the levy and e¢ollection of local 


_taxes includes power to provide that such taxes shall 


become due at a different time from the general 


76. Missouri Real Hst., etc., Co. v. 
Burri, 202 Mo. A. 242, 216 SW 570. 

[a] Reason for rule.—‘“It must be 
conceded that a general tax which 
has primarily for its object the sup- 
port of the government whereby the 
government may exist, and lives and 
property may be protected and the 
pursuit of happiness guaranteed, ig 
of great dignity and more importance 
than a tax bill issued for public im- 
provements. It is true that a gen- 
eral tax is frequently levied for 
public improvements. But it is not 
feasible to levy a special tax, of the 
nature here involved, for what we 
understand to be meant by the ex- 
pression, ‘support of the government.’ 
We.can subsist without the special 
tax, but no civilized government 
could be organized and maintained 
without the general tax. So we con- 
clude that the general tax being first 
in vital importance should be al- 
lowed first place in the means of 
payment.” Missouri Real Est., etc., 
Co. v. ,Burri, 202 Mo, A. 242, 244, 
216 SW 570. 

Rights of purchaser at tax sale as 
against local assessment lienholder 


see infra § 4503. 
77. Smith v. Gatewood, 3 S. C. 


333. 
78. Smith v. Gatewood, supra. 
79. Effect of transfer of property 


on lien of taxes generally see Taxa- 
tion [37 Cye 1145]. 

80. Georgetown v. Smith, 10 F. 
Gas. No. 5,347, 4 Cranch C: C. 91; 
Ohio Valley Banking, etc., Co. v. Hen- 
derson, 180 Ky. 17, 201 SW 497; Mid- 
dlesboro v. Coal, ete., Bank, 108 Ky. 
680, 57 SW 497, 22 KyL 380. 

[a] Against vendor repurchasing 
land.—W here a vendor sued to en- 
force a purchase-money lien, and 
later the purchaser filed petition in 
bankruptcy before the tax became 
delinquent under Ky. St. § 3400, and 
the city did not collect the tax from 
the bankrupt’s trustee, it could col- 
lect it by enforcing the lien within 
five years under § 3375 against the 
vendor who purchased at a sale on 
foreclosure of its purchase-money 


lien. Ohio Valley Banking, etc., Co. 
vy. Henderson, 180 Ky. 17, 20, 201 
SW 497. ; 

81. Ohio Valley Banking, etc., Co. 


v. Henderson, supra. ; 

~“One purchasing property against 
. which taxes are outstanding cannot 
assume that they have been paid nor 
will such assumption protect the 


property against their coercive pay- 
ment.’’ Ohio Valley Banking, etc., Co, 
v. Henderson, supra. 

82. Apollo Borough  v. 
44 Pa. Super. 396. 

[a] Requirements are mandatory, 
notwithstanding the words of the 
statute are permissive in . form. 
Apollo Borough y. Clepper, 44 Pa. 
Super. 396. 

*83. See Executions § 816 note 75; 
Judicial Sales §§ 123, 124. r 

Loss or discharge of lien for 
taxes generally see Taxation [37 Cyc 
1149]. 

= Gautier v. Ditmar, 204 N. Y. 
20, 97 NE 464, AnnCas1913C 960. 

86. Gautier v. Ditmar, supra. 

[a] Reason for rule.—‘‘She con- 
tends that the statutory authority 
of the city to sell the right to re- 
ceive taxeS and the lien thereof, and 
of the purchasers to foreclose the 
lien are void, because they delegate 
to the purchasers an essential part 
of the power of taxation. ‘In this 
she errs. The sale assumes a valid 
tax and lien. It is no part of the 
process which produces them. They 
constitute an exact demand and a 
security therefor in favor of the city, 
the relation of which to the person 
or property obligated by them is de- 
terminate. While it is true that a 
tax is not a debt of the person 
charged or a judgment against him, 
it is a contribution or demand in a 
sum fixed by law, enforceable in a 
prescribed method and of a_ salable 
and transferable nature. The sale 
and transfer of the right to receive 
jit and of its lien do not, in and of 
themselves, affect their character or 
their relation to the taxpayer or his 
property. By them the amount of 
the tax is not increased or its effect 
upon the person or property or the 
procedure for its collection changed. 
The rights and powers of the pur- 
chaser do not rest in his discretion, 
but are created and defined by the 
legislature. We are unable to per- 
ceive in the effects of the statutory 
provision authorizing the sale and 
transfer of the right to receive the 
taxes and the liens the semblance of 
an infraction of the protection of 
persons or property afforded by the 
Constitutions.” Gautier v. Ditmar, 
204 N. Y. 20, 27, 97 NE 464, AnnCas 
1913C 960. 

87. New York v. Appleby, 219 N. 
Wek; 2S INET OT: ; 

88. Lzon yv. District of Columbia, 


Clepper, 


19) Ctr ClnCULS) 645! 

[a] Reimbursement of lien certifi- 
cate holder.—Where municipal au- 
thorities destroy the lien of a tax 
lien certificate by settling with the 
owner of the land and accepting from 
him a reduced amount, an implied 
obligation arises that the municipal- 
ity will pay the difference to the 
holder of the certificate. Lyon v. 
District of Columbia, 19 Ct. Cl. (U. 


S.) 649. 

89. Louisville -v. Burke, 87 SW 
269, 27 KyL 896. 

90. Louisville v. Burke, supra. 

91. Ft. Worth v. Boulware, 26 Tex. 
Civ. A. 76, 62 SW 928. 

92. Empire Cotton Oil Co. v. Park, 
147 Ga. 618, 95 SE, 216. 

93. Hopkins v. Rettinger, 230 Pa. 
192, 79 A 255 (deciding a case aris- 
ing prior to the passage of the stat- 
ute applied in Johnstown v. Dibert, 
infra note 94), 

94. Johnstown y. Dibert, 88 Pa. 
Super, 117. 

95. Time of payment of taxes gen- 
erally see Taxation [87 Cye 1158]. 

96. Cal.—Dixon v. Mayes, 72 Cal. 
166, 13 P 471, 

Colo.—Hendricks y. Julesburg, 55 
Coto, 59, 132° P 61. 

Be Sate were ep Gey v. Finney, 54 Ga. 

Ida.—Wycoff v. Strong, 26 Ida. 502, 
144 P 841, 

Me.—Rockland v. Rockland Water 
Co., 82 Me, 188, 19 A 168. 

Md.—Bamberger yv. Baltimore City, 
125 Md. 431, 94 A 8. 

Mont.—Thomas_ v. 
Mont. 478, 226 P 213. 

R. I.—Rives v. Taylor, 43 R. I, 426, 
113 A 113. 

Tex.—Eustis v. Henrietta, (Civ. A.) 
37 SW 632. 

See K S°‘S Realty Co. v. Ostroff, 
(N. J. Ch.) 1385 A 869 (foreclosure 
of mortgage for failure to pay tax 
when due). i 

[a] Application for disconnection. 
—Under a statute permitting dis- 
connection of land along city bound- 
aries from the city on application, 
provided the applicant has paid all 
taxes due, an applicant may be en- 
titled to disconnection after taxes 
have been assessed, provided they 
are not yet due when application for 
disconnection is made. Hendricks v. 
Julesburg, 55 Colo. 59, 132 P 61. 

97. See infra § 4455. 

98. Hendricks v. Julesburg, 
Colo. 59, 132 P 61, 


Missoula, 70 


55 
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taxes;°9 but any discretion granted to the city au- 
thorities in this respect can only be exercised within 
the limits imposed by statute or charter.t Statutes 
providing for payment of all taxes in the state in 
equal semiannual installments? apply to city as well 
as to state taxes.® 

[§ 4443] (2) Necessity of Determination by Stat- 
ute, Charter, or Ordinance. Some provision, either 
in the charter or in a statute or ordinance, -fixing 
the date when taxes become due, is a necessary con- 
dition precedent to the bringing of an action for 
their recovery.° Where no time is fixed by statute 
or charter, the tax does not become delinquent until 
the council has determined by ordinance the date 
when it shall be paid.6 In some jurisdictions the 
time when the taxes shall become payable must be 
determined at the time the tax levy is made.’ 

[§ 4444] (3) Postponement. A delay in filing 
the assessment roll beyond the date fixed by statute 
as the date when taxes shall become due and payable 
operates as a postponement of the due date to the 
day when the roll is filed,’ and a taxpayer is en- 
titled to a reasonable time thereafter for payment 
without incurring penalties.2 The postponement by 
statute of the date of payment into the year fol- 
lowing the year for which the taxes were levied 
does not withdraw the taxes from the fund avail- 
able for meeting the obligations of the city matur- 
ing during the year of the levy.1° 

[§ 4445] b. Medium'!—(1) In General. Munici- 
pal taxes are generally required to be paid in 
money,’? although it is sometimes provided that 


99. Eustis v. Henrietta, (Tex. Civ. 
A.) 37 SW 632. 
54 Ga. 
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first Monday in January and the 
other half before the 


in July only changes the time of the 


payment may be made in other specified property,*® 
or that the taxpayers may work out such taxes if 
they so elect.* 

Payment by check or bill of exchange. <A provi- 
sion in a city charter directing that taxes shall be 
payable only in current money of the United States 
has been construed to permit payment by check, 
where the check has been accepted by the bank upon 
which it is drawn and a transfer of funds in ac- 
cordance therewith made,'® although in an action 
under the same charter provision it has been held 
that; where the drawee bank pays its own taxes by 
a cashier’s check, and, upon the city depositing its 
at the bank, credits the city therewith under an 
agreement that payment thereof would not be de- 
manded, the transaction does not constitute a pay- 
ment within the meaning of the charter.‘® In other 
jurisdictions, it has been held that, under an ordi- 
nance purporting to allow the payment of taxes by 
check accepted by the bank on which it is drawn, 
an accepted bill of exchange which is not a check 
on a bank is,not a lawful medium.?? 

[§ 4446] (2) Surrender or Cancellation of Claims 
against City.1° Hxcept where it is otherwise pro- 
vided, the municipality cannot be compelled to. ae- 
cept as payment of taxes due to it a cancellation 
of a debt it owes to the taxpayer,’® nor can the 
taxpayer set up a counterclaim or set-off.2° Even 
where the taxpayer is entitled to deductions of cer- 
tain items of city indebtedness to him within limits 
fixed by the statute, he is not entitled to deductions 
of items outside the statutory limits.2!_ Where a re- 
magnitude. It is inconceivable that 


the Legislature did not have in mind 
this universal custom and practice 


first Monday 


~ 


[§§ 4442-4446 


ae Brunswick vy. Finney, 
uf 

{a] Quarterly installments. — 
Where a tax was required by the 
charter to be made payable in quar- 
terly installments at such times as 
the mayor and council should direct, 
and the fiscal year was the same as 
the calendar year, the council could 
indulge taxpayers for the first or 
second quarter and make installments 
payable in the second or third quar- 
ter so long as they did not make any 
quarterly installment payable before 
each would be due under the charter, 
Brunswick v. Finney, 54 Ga. 317. 

2. See statutory provisions. 

3. Thomas v. Missoula, 70 Mont. 
478, 226 P 213. 

4. When obligation to pay taxes 
arises See infra § 4455. 

5. Dixon v. Mayes, 72 Cal. 166, 170, 
13cP 401. 

“Assuming, in the absence of any 
statutory provision as to the time 
when a tax may be levied, that the 
poard of trustees may levy it at any 
time when it suits their convenience 
and the needs of the town, still it 
cannot become delinquent until there 
has been some authoritative determi- 
nation as to the time when it must 
be paid. As no time has been fixed 
by statute or ordinance when the tax 
involved in this case should be paid, 
it did not become delinquent, and the 
action for its recovery was therefore 
improperly brought.” Dixon Vv. 
Mayes, supra. 

6. Dixon v. Mayes, supra, 

7 Rockland vy. Rockland. Water 
Co., 82 Me. 188, 19 A 1638. 

& Rives v. Taylor, 48 R. I. 426, 
119 ACO: 

9. Rives v. Taylor, supra. 

10. Wycoff v. Strong, 26 Ida. 502, 
505, 144 P: 341. 

“Under the law the fiscal year of 
certain municipalities commences on 
the first Tuesday in May, and the 
enactment of the law allowing one- 
half of the tax to be paid before the 


payment of the taxes and cannot de- 
prive the city for each fiscal year of 
the amount of taxes levied for that 
year. The fact that the time for the 
collection of taxes may be made after 
the commencement of a fiscal year 
from that in which they were levied 
would not deprive the city of the 
taxes levied for any fiscal year, even 
though they were collected in a suc- 
ceeding fiscal year.” Wycoff v. 
Strong, supra. 

1l. Of payment of taxes generally 
see Taxation [387 Cyc 1162]. 

12. Trenholm v. Charleston, 3 S. C. 
347, 16 AmR 732; Houston v. Stewart, 
(Tex. Civ, A.) 87 SW 663; Wagner 
v. Porter, (Tex. Civ. A.) 56 SW 560. 

13. New Orleans y. Jackson, 383 
La. Ann. 1038; Houston vy, Stewart, 
(Tex. Civ. A.) 90 SW 49. 

14. See Ex p. Birmingham, 201 
Ala. 641, 79 S 118 [rev-16. Ala. A. 
353, 78 S 100] (a so-called ‘‘street 
tax” which, however, was not a mere 
tax but rather a commutation of 
publie and personal duty to work or 
maintain public streets); White Sul- 
phur Springs v, Pierce, 21 Mont, 130, 
53 P 103 (referring to a statute so 
providing, but deciding the case un- 
der an ordinance enacted under the 
authority of a later statute and not 
so providing). \ 

Street work by inhabitants of mu- 
nicipality generally see supra § 3704, 

Work on roads by taxpayers gen- 
erally see Highways §§ 515-521. 

15. El Paso v. Two Republics L. 
Ins. Co., (Tex. Civ. A.) 278 SW 281. 

[a] Reason for rule.—‘‘Payment 
by check in the absence of an agree- 
ment to the contrary is always con- 
ditional, but, when the check is paid, 
it becomes absolute. Under modern 
conditions, payment of debts, public 
and private, is rarely made by physi- 
eal handling and transfer of actual 
money but is effected by a system of 
bank credits. This is especially true 
where the amount involved is of any 


when it enacted the charter provision 
of the city of El Paso invoked by 
appellant. The fiscal system of the 
state and nation could scarcely func- 
tion if a valid tax payment could not 
be effected without an actual physi- 
cal delivery to the tax collecting au- 
thorities of money.’’ El Paso v. Two 
Republics L. Ins. Co., (Tex. Civ. A.) 
278 SW 2381, 233. 

16. El Paso City Nat. Bank vy. El 
Paso, 10 F. (2d) 308. 

[a] Reason for rule.—‘“‘The bank 
was bound to take notice that the 
city charter prohibited acceptance of 
anything but money in the payment 
of taxes. Under the bank’s arrange- 
ment with the collector, the check 
of its cashier was not an uncondi- 
tional order for payment, because it 
had been agreed that payment thereof 
would not be demanded. The case is 
not to be considered as though the 
collector had received in money the 
amount represented by the check, and 
then had deposited the money to his 
eredit, because it was agreed that he 
would not do that. The substance of 
the agreement was that the collector 
would accept credit for the taxes 
which the bank owed. The city was 
not bound, because the tax collector 
did not receive money, but only held 
the bank’s obligation to pay.” El 
Paso City Nat. Bank v. El Paso, 10 
ge oe He 309, “ 

2 ollings v. Calgary, 55 Can. S, 
C. 406, 37 DomLR 804, [1917] 2 West 
Wkly 241 [aff 10 Alta. L. 102, 29 Dom 


LR 697, 34 WestLR 1032, 10 : 
Wkly 974]. wie 
18. Whether state, county, or mu- 


nicipal obligations receivable in pay- 
ment of taxes generally see Taxation 
[37 Cye 1162]. 

19. Trenholm v. Charleston, 3S. C, 
347, 16 AmR 732; Wagner v. Porter, 
(Tex. Civ. A.) 56 SW 560. 

20. See infra § 4472. % 

21. New York City Interborough 
R. Co. v. Moynahan, 148 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4446-4450] 


mission of taxes is agreed upon as the considera- 
tion for services rendered or supplies furnished to 
_ the municipality,?? such an agreement, if valid, is 
enforceable by setting off the value of the service 
against the annual tax as it accrues.?8 

City warrants or other evidences of debt. A city 
cannot be compelled to receive in payment. of taxes 
its own warrants or certificates of indebtedness, 
where it never has been authorized by law to issue 
corporate obligations to circulate as money;2‘ cer- 
tifieates of city indebtedness which are void as hav- 
ing been issued in excess of the constitutional limita- 
tion of indebtedness;?° or city notes issued during 
the Civil War as a part of the Confederate cur- 
rency.° But city warrants are receivable for city 
taxes under a statute authorizing it,?* and in the 
absence of statutory restriction it is not necessary 
that the warrants should have been issued on ac- 
count of debts incurred during the year for which 
the taxes were assessed.?® Also, an injunction will 
not be granted to restrain a city from receiving city 
scrip where it appears that unless such scrip is 
taken, the taxes cannot be collected.?®*° The privi- 
lege conferred upon particular persons to pay taxes 
in judgments or evidences of debt against the city 
does not enable other persons to claim the same 
privilege ;*1 and when the privilege is given of pay- 
ing in coupons, warrants, or scrip, it must be exer- 
cised before the time for payment has passed.®? 

[§ 4447] c. Interest.°? Where the municipal char- 
ter itself creates a liability for interest on unpaid 
city taxes, no ordinance is necessary to make such 
provision operative.** Interest on taxes does not be- 
gin to run until after a default in making pay- 
ment,*° and, under some statutes, the city council 
must fix a definite time for payment before it can 
require payment of interest;?* but taxes payable 


908,°134 NYS 17 [aff 206 N. Y. 652]etc, Co. 124 V 
mem, 99 NE 1110 mem]; In re Con-| (recognizing the 
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rule but holding 
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in installments carry interest from the date of as- 
sessment where the statute makes that provision.*‘ 

Rate. Under some statutes the rate of interest 
which shall accrue on taxes after they become pay- 
able must be determined. by the council at the time 
the tax levy is made.*® Some charter provisions 
fixing the rate of interest have been upheld as not 
in. conflict with constitutional provisions relating 
to rates of interest.°? 

[§ 4448] d. Power To Take Security for Payment. 
Publie policy does not forbid a municipality to take 
the taxpayer’s note and mortgage for his delinquent 
taxes ;*° and, in the absence of charter restrictions, 
a city to which land is struck off at a tax sale in 
default of other bidders has the power to surrender 
the certificates of sale to the taxpayer, and to take 
from him a mortgage to secure the payment of 
the delinquent taxes.*+ : 

[§ 4449] e. Payment Out of Proceeds of Judicial 
or Execution Sale.t*2 Except where it is otherwise 
provided by statute, municipal taxes are not payable 
out of sales of land to satisfy a debt,** and a statute 
making it the duty of a sheriff selling property 
under a levy to ascertain the amount of taxes due 
and pay them over to the tax collector has been held 
to apply only to state and county taxes, and not to 
be extended by construction to taxes due to, and 
collectable by, a municipal corporation.** 

[§ 4450] 8. Refunding or Recovery of Tax Paid*® 
—a. In General. The refunding of illegal or ex- 
cessive taxes is obligatory upon the city if required 
by the terms of a statute*® or agreement between 
the parties,** or if by reason of duress, mistake 
of fact, or other circumstances, there is a duty on 
its part to refund.*® Illegal taxes cannot be re- 
covered back after the enactment of a statute cur- 


ing the illegality.*® 
98 SE 691]date they are due is not in conflict 


529, 
with a constitutional provision limit- 


. solidated Tel., etc., Co., 119 App. Div. 
835, 104 NYS 922 [aff 189 N. Y. 549 
mem, 82 NE 1125 mem]. 

[a] Tax overpayments in preced- 
ing years.—Where the statute so au- 
thorizes, deductions from the current 
tax may be allowed to the amount 
of overpayments in taxes made the 
preceding year, but where the stat- 
ute limits the amount which can be 
credited and restricts it to overpay- 
ments during the preceding year only, 
overpayments during a _ series of 
years and in excess of the amount 
limited by statute cannot be de- 
ducted. New York City Interborough 
R. Co. v. Moynahan, 148 App. Div. 
908, 134 NYS 17 [aff 206 N. Y. 652 
mem, 99 NE 1110 mem]. 

[b] Subway space used by city.— 
A statute providing that, where a 
eity has assessed a tax on a corpo- 
ration’s franchise and the corpora- 
tion has paid to the city any license 
fee, all amounts so paid shall be 
deducted from the tax assessed, and 
that the city officers to whom any 
such sum is paid shall deliver to the 
receiver of taxes a certificate show- 
ing the several amounts paid during 
the year, and the receiver shall credit 
on the tax roll the amounts stated 
in such certificate on any tax levied 
against the corporation, does not au- 
thorize the deduction from taxes due 
a city from a subway company of 
an amount equal to the rental value 
of space in its subway occupied by 
the city free of charge as a condi- 
tion for the company’s franchise, the 
law applying only to credits arising 
from cash payments. In re Consoli- 
dated Tel., etc., Co., 119 App. Div. 835, 
104 NYS 922 [aff 189 N. Y. 549 mem, 
82 NE 1125 mem]. 

22. See supra § 4335. bea 

23. See Richmond v. Virginia R., 


the agreement in question to be in- 
valid). 

24 Lindsey v. Rottaken, 32 Ark, 
619. 

25. Fuller v. Chicago, 89 Ill. 282. 
Miller v. Lynchburg, 20 Gratt, 
(61 Va.) 330. 

27. Western Town-Lot Co. v. Lane, 
7S. D. 599, 65 NW 17. 

28. Western Town-Lot 
Lane, supra. 

29-30. Ranger v. New Orleans, 20 
F, Cas, No. 11,564, 2 Woods 128 [rev 
on'other grounds 98 U. 8S. 381, 25 L. 
ed, 225]. 

31. Jones v. 
Ann, 835. 

32. Bummel v. Houston, 68 Tex. 
10, 2 SW 740. 

33. Cross references: 

Interest on delinquent taxes generally 

see Taxation [37 Cyc 1165]. 
Penalty for nonpayment see 

§§ 4537-4541. 

34  Nalle v. Austin, (Tex. Civ. A.) 
93 SW 141. ‘ 

35. New Orleans Second Munici- 
pality v. Orleans Cotton Press, 6 Rob. 
(La.) 411; Morehouse v. Bowen, 9 
Minn. 314; Prindle v. Campbell, 9 
Minn. 212; Galveston, etc., R. Co. v. 
Galveston, 96 Tex. 520, 74 SW 537. 

36. Kelly v. O’Rourke, 232 Mass. 
168, 122 NE 169. 

General necessity of fixing time of 
payment see supra § 4443. 
+37. Kine v. Marvin, 51 N. J. LZ. 
298, 17 A 162; Hoboken Land, etc., 
Co. v. Marvin, 51 N. J: L. 285, 17 A 
158. 

38. Rockland v. Rockland Water 
Co., 82 Me. 188, 19 A 163. 

39. Galveston, etc., R. Co, v. Gal- 
veston, 96 Tex. 520, 74 SW 537. 

[a] hus a charter provision that 
unpaid taxes shall bear interest at 
the rate of eight per cent from the 


CO: ave 


Shreveport, 28 La. 


infra 


ing the rate of interest under con- 
tracts to ten per cent, and providing 
that, when no interest is agreed on, 
the rate shall not exceed six per cent. 
Galveston, ete., R. Co. v. Galveston, 
96 Tex. 520, 74 SW 537. 

40. Buffalo v. Balcom, 134 N. Y. 
532, 32 NE 7; Clark y. Locke, 9 NYS 
918; Belleville v. Fahey, 5 CanLJNS 
73 


41. Buffalo v. Balcom, 134 N. Y. 
532, 32 NE 7. 

42. Taxes as lien on land sold at 
judicial or execution sale see Execu- 
tions § 816 note 75; Judicial Sales 
§§ 123, 124. 

South Chester v. Broomall, 1 
Co. (Pa.) 58. 

State v. Vincent, 78 Ala, 233; 
Holding v. Thomas, 62 Ala. 4. 

45. Cross references: 

Actions for recovery of property or 
money paid see infra §§ 4525— 
4529. 

Recovery of purchase price by tax 
purchaser see infra §§ 4497, 4498. 

Refunding of taxes generally see 
Taxation [87 Cyc 11701}. 

46. See infra § 4451. 

47. Conkling v. Springfield, 132 Ill. 
420, 24 NE 67 [aff 19 Ill. A. 167]. 

[a] What constitutes agreement 
to refund.—A city ordinance acknowl- 
ing the illegality of certain taxes, 
directing the issuance of certificates 
of payment of such taxes, and at- 
tempting to make such certificates 
receivable for city taxes contrary 
to the statute, which provides in 
what kind of funds taxes shall be 
paid, does not constitute an agree- 
ment to refund such illegal taxes. 
Conkling v. Springfield, 132 Ill. 420, 
24 NE 67 [aff 19 Ill. A. 167]. 

4g. See infra §§ 4452, 4453. 

49. Hyde v. New Orleans, 11 La. 
Ann, 191. 
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[§ 4451] b. Statutory Provisions.°° The legisla- 
ture may enact a statute making a refunding of 
illegal or excessive taxes obligatory upon the city,’* 
and such a statute may be construed as mandatory, 
even though permissive in form, >? and as establish- 
ing the city’s obligation to refund regardless of 
whether or not the payment of the tax was volun- 
tary.°? A statute granting to city councils a power 
to refund taxes erroneously assessed is not im- 
pliedly repealed by a subsequent statute taking away 
the power to correct erroneous assessments from 
the city council and vesting it in other officers.°* 

Conditions precedent. Certain statutes have been 
construed to make the right to a refund dependent 
upon performance of certain conditions precedent,°? 
as, for example, the making of a protest or claim 
for refund at the time of payment,°® and giving the 
city authorities a reasonable opportunity to act upon 
the claim before taking further steps to enforce 
it,°* or the securing of an order by commissioners 
upon the comptroller that a refund be made.*® 

Abatement. Where the payment is of an exces- 
sive amount, the only remedy in some jurisdictions 
is by an application under the statute for an abate- 
ment.5? 


[§ 4452] c. Implied Obligation To Refund®°—(1) 


MUNICIPAL CORPORATIONS 


‘Duress.°° 


[§§ 4451-4453 


In General. Subject to the application of the rule 


as to voluntary payments,*? a city must refund taxes 
upon application by a taxpayer whenever it has ille- 
gally collected them and holds them as trustee for 
the taxpayers,°? or whenever it has raised them for 
a special purpose only and cannot legally use them 
for such purpose,®* or whenever, through error, it 
has raised them in excess of the amount needed 
and authorized by the properly constituted author- 
ities.°* 

[§ 4453] (2) Payment Made Voluntarily or under 
The general rule is that, in the absence 
of statute or express agreement obligating a city to 
refund an illegal or excessive tax, it is under no 
obligation to refund if the payment by the taxpayer 
was voluntary.*® A payment is held to have been 
voluntary within the meaning of this rule when it 
was paid in advance of the day when it became 
due for the purpose of securing a rebate,°? or 
when it was made with knowledge that the land was 
owned by, and assessed to, another, and for the pur- 
pose of acquiring title by adverse possession against 
him.®8 On the other hand, where payment of an 
illegal or excessive tax is made under duress, an 
obligation to refund exists,®® but only to the extent 


50. For refund of taxes generally 
see Taxation (37 Cye 1172]. 

51. Corbett v. Widber, 123 Cal. 154, 
55 P 764; Indianapolis v. Ritzinger, 
24 Ind, A. 65, 56 NE 141; State v. 
Whittlesey, 17 Wash. 447, 50 P 119. 

[a] Void delinquent tax certi- 
ficates.— It is within the power of 
the legislature te require a munici- 
pality to guarantee the return, with 
interest, of all money paid for void 
delinquent tax certificates. State v. 
Whittlesey, 17 Wash, 447, 50 P 119. 

52. De Pauw Plate-Glass Co. v. 
Alexandria, 152 Ind. 443, 52 NE 608; 
Indianapolis v. McAvoy, 86 Ind. 587; 
Indianapolis v. Ritzinger, 24 Ind, A. 
65, 56 NE 141. 

53. Clifton Forge v. McDaniel, 143 
Va. 325, 130 SH 414, 

54. Leonard v. Indianapolis, 9 Ind. 
A. 262, 36 NE 725, 726. 

“The fact that the duty of equaliz- 
ing and correcting assessments under 
the later law devolves upon some 
authority other than that designated 
in the general law governing cities 
cannot affect the duty of the com- 
mon council to refund taxes con- 
ceded or known to be erroneous. 
. .. It certainly cannot be held that 
there is such a connection between 
the duty of the common council to 
refund taxes illegally paid and the 
duty of the officers named in section 
3157, upon whom devolved the mak- 
ing of equalizations and corrections 
of valuations and assessments, that 
no taxes can be refunded unless they 
have been first adjudged to be erro- 
neous by such officers,’ Leonard v. 
Indianapolis, supra. 


55. See infra text and notes 56-58. 
56. Hellman v. Los Angeles, 147 
Cal. 653, 82 P 3138; McClay v. Lin- 


coln, 32 Nebr. 412, 49 NW 282; Bris- 
tow Battery Co. v. Payne, 128 Ok). 
137, 252 P 423; Barton v. Stuckey, 
121 Okl. 226, 248 P 592. See Keyes 
Vi (San sirancisco, 61775 Cal. 313, 1 173 
P 475 (a general law providing for 
the refunding of iUlegal taxes paid 
under protest applies equally to coun- 
ties and cities). - 

[a] Refund within limited time.— 
A statute providing for a refunding 
of illegal or excessive taxes within 
a specific limit of time after a claim 
for refund has been made impliedly 
makes a claim for refund a condition 


precedent to any right thereto. Mc- 
Clay v. Lincoln, 32 Nebr. 412, 49 
NW 282, 


57. » Worthington Pump, etc., Corp. 
v. Cudahy, 182 Wis. 8, 195 NW 717. 

[a] Action premature.—Within St. 
(1921) § 62.25, declaring that the 
failure of the council to pass on 
a claim within sixty days after 
presentation is a disallowance, and 
§ 74.73, providing that one from 
whom a city has collected illegal 
taxes must file his claim against it, 
as prescribed for filing claims in 
other cases, and, if it shall “fail’’ or 
refuse to allow it, he may maintain 
action, “fail” means neglect or de- 
fault, requiring opportunity to act, 
so that claimantés action brought be- 
fore the next meeting of the city 
council after the filing of the claim 
is premature. Worthington Pump, 
etc., Corp. v./ Cudahy, 182 Wis. 8, 
195 NW 717. 


58... Peo: v. Craig, 236 N.. VY: 100; 
140 NE 209, 
59. Osborn vy. Danvers, 6 Pick. 


(Mass.) 98; Bourne v. Boston, 2 Gray 
(Mass.) 494. See also Watson v. 
Princeton, 4 Metc. (Mass.) 599 
(where one is taxed, and pays more 
than his due proportion of a town 
tax, in consequence of the omission 
of the assessors to tax other per- 
sons their due proportion, he cannot 
maintain an action against the town 
for money had and received to re- 
cover back any part of the tax so 
paid). 

{a] Partial invalidity. — Where 
there is one entire assessment on a 
person in a representative capacity, 
and he is legally liable for a portion 
of the tax thus assessed as the rep- 
resentative of certain persons, but 
not for another part as the represen- 
tative of other persons, the excess 
constitutes an  overvaluation for 
which his sole remedy is by an ap- 
plication to the tax officers for an 
abatement. Bourne y. Boston, 2 Gray 
(Mass.) 494. 

60. Taxes generally see Taxation 
[387.Cye 1178, 11838], 

61. See infra § 4453. 

62. Charles Blum Co. v. Hastings, 
76 Fla. 7, 79 S 442, LRAI918F 7838; 
New Orleans Bank vy. New Orleans, 
12 La. Ann, 421; Loring v, St. Louis, 
10 Mo. A. 414 [aff 80 Mo. 461]. 

63. Aurora v. Chicago, etc., R. Co., 
19 Ill. A. 8360; Henderson Iron Works, 
etc., Co. v. Shreveport, 126 La. 255, 
62 S 477. 

64 Madary v. Fresno, 20 Cal. A, 
91, 128 P 340. 


[a] Mistake in valuation.—Where 
a city collects taxes in excess of its 
needs as determined by its consti- 
tuted authorities by reason of an 
error in levying taxes on a valua- 
tion fixed by the state board of 
equalization, instead of the equalized 
valuation made by the county board 
of supervisors, the taxpayers paying 
under protest are entitled to recover | 
the excess. Madary v. Fresno, 20 
Cal, A. 91, 128 P 340. 

65. Taxes generally see Taxation 
[87 Cyc 1178, 1181]. 

66. Conn.—Goddard v. Seymour, 30 
Conn, 394. 

eebbamicm aor v. Columbus, 69 .Ga. 


81, 

Ill.— Peo. v. Illinois Cent. R:-Co., 
266 Ill. 202, 107 NE 120; Conkling 
v. Springfield, 132 Ill. 420, 24 NE 67 
[aff 19 Ill. A. 167]; ‘Farmers’, etce., 
Bank v. Vandalia, 57 Ill. A. 681. 

La.—Dtpre vy. Opelousas, 161 La. 


272, 108 S 479; Campbell v. New 
Orleans, 12 La. Ann. 34. 
Lane eres v. Readfield, 27 Me. 


Ny ie sunt v. Baltimore, 5 Gill 

Mo.—Christy v. St. Louis, 20 Mo. 
143, 61 AmD 598; Walker v. St. Louis, 
15 Mo. 563. 

N. Y.—New York, etc., R. Co. vy, 
Marsh, 12 N, Y. 308; U. S. Trust Co. 
v. New York, 77 Hun 182,-28 NYS 
344 [aff 144 N. Y. 488, 39 NE 383]; 
Peo, v. Brinckerhoff, .40 Hun 381; 
Union Bank vy. New York, 51 Barb. 
159 [rev_on other grounds 51 N. Y. 
638 mem]. 

Pa.—Union Ins. Co. v. Allegheny, 
101 Pa, 250; McCrickart v. Pittsburgh, 
88 Pa. 133; Allentown v. Saeger, 20 
Pa, 421; Philadelphia v. Black, 63 Pa. 


Super. 420 
R. I.—Dunnell Mfg. Co. v. Newell, 
15 R. L. 233, 2 A 766. 


Wis.—Babcock v. Fond du Lac, 58 


r'Wis. 230, 16 NW 625. 


67. Atchison, ete., R. Co. v. Hum- 
boldt, 87 Kan. 1, 123 P 727, 41 LRANS 
175; Van Pelt v. New York, 91 Misc. 
550, 155 NYS 9. " 

68. Childs v. Spokane County, 100 
Wash. 64, 170 P 145. 

69. Kan.—Bush v. Beloit, 105 Kan. 
T9181 605; 

Mich.—Fletcher Paper Co. v. Al- 
pena, 160 Mich. 462, 125 NW 405. 

Miss.—Hattiesburg v. New Orleans, 
ee RR. Cou, (1415 Miss. 497 OG S 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the illegal exaction.7° The payment: is held to’ 


be under duress when it was made to remove the 
lien of an assessment regular on its face, which, if 
allowed to remain, would subject the property to 
penalties, interest, and risk of sale,’1 or when made 
to a collector who may without suit enforce pay- 
ment by levy and sale,’? although it has been held 
in some jurisdictions that a payment is not made 
under duress when made merely to escape penal- 
ties,“* or to redeem tax certificates outstanding 
against property,’* or when made to collectors who 
had warrants for collection."® 

Protest or absénce thereof. Although in some ju- 
risdictions a payment under protest is sufficient to 
support a recovery under the statute,“® it is not 
in itself a payment under duress,’* and where at 
the time payment is made the receiver of taxes 
could not institute proceedings to enforce it, the 
payment is voluntary, even though made under pro- 
test.*8 The absence of a protest, however, has evi- 
dential value, tending to show the voluntary char- 
acter of the payment.’® 

Payment by agent. A payment of illegal or ex- 
cessive taxes in behalf of a principal by an agent 
acting without authority is, as to the principal, an 
involuntary payment and can be recovered back.®° 

[§ 4454] (3) Mistake of Law or Fact.®! Pay- 
ments made because of a mistake of fact are ordi- 
narily recoverable,’? unless recovery is barred by 

N. Y.—Teall v. Syracuse, 120 N. Y. [a] 


184, 24 NE 450; Commonwealth Bank 
v. New York, 43 N. Y. 184; Deady 
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Payment before filing of as- 
sessment roll—wWhere the assessment 
roll was not completed and filed un- 
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the failure of the taxpayer to pursue other available 
remedies for the correction of the error,** or by the 
voluntary character of the payment.*+ . Recovery 
has been allowed where the tax was paid in igno- 
rance of the fact that the property was exempt,*° 
or that the statute authorizing the tax had not been 
complied with.°° In most jurisdictions recovery is 
barred where the mistake is one of law,*’ as, for 
example, where a tax levied under an unconstitu- 
tional statute 1s paid by a taxpayer in ignorance of 
its unconstitutionality.22 In some jurisdictions, 
however, recovery is not barred where mistake in 
payment of taxes is one of law,°®? unless payment 
is continued over a period of years indicating an 
intent to pay independently of any question of 
illegality in the tax,°° or unless the property is 
necessarily benefited by the improvement for which 
the tax was levied;*+ but even in these jurisdic- 
tions taxes are not recoverable back where they 
were paid by the taxpayer voluntarily and with 
knowledge of his rights.°? <A statute allowing a 
recovery of an illegal county tax paid under mis- 
take of law does not apply to an action brought 
for the recovery of a municipal tax.2? A mistake 
of a taxpayer due to his ignorance of the law of 
another state is regarded as a mistake of fact, not 
barring recovery.®* 

[§ 4455] 9. Collection and Enforcement®*—a. In 
General. The collection of taxes by municipal cor- 
10 Ky. Op, 290. 


[a] Reason for rule.—‘It is too 
well settled in this State to need the 


iti 39 App.’ Div. 139,57" NYS 

Philippine.—Ayala de Roxas v. Ma- 
nila, 27 Philippine 336. 

Tee Galveston y. Sydnor, 39 Tex. 

Wash.—Owings v. Olympia, 88 
Wash. 289, 152 P 1019. 

Wis.—Hurley v. Texas, 20 Wis. 
oa Matheson v. Mazomanie, 20 Wis. 

UP 

Man.—Canadian Pac. R. Co. v. Corn- 
wallis, 7 Man. 1. 

70. Fletcher Paper Co. v. Alpena, 
160 Mich. 462, 125 NW 405. 

71. Union Nat. Bank v. New York, 
51 N. Y..638 [rev 51 Barb. 159]; Seg- 
fried Constr. Co. v. New York, 124 
Misc. 622, 209 NYS 429; Ayala de 
Roxas v. Manila, 27 Philippine 3386; 
San Antonio v. Grayburg Oil Co., 
(Tex. Civ. A.) 259 SW 985; Raleigh 
Vv. Prt Lake City, 17 Utah 130, 53 P 


974. 

72. Mills v. Hopkinsville, 11 SW 
776, 11 KyL 164; Horgan v, Taylor, 
36 R. I. 232, 89 A 1058. 

73. Phillips v. Portsmouth, 115 Va. 
180, 78 SE 651. 

[a] Reason for rule—‘To hold 
that the imposition of a _ penalty, 
which is designed to accelerate the 
prompt payment of taxes, constitutes 
a duress would be to render the pay- 
ment of the great bulk of our taxes 
involuntary and subject to be recoyv- 
ered back, and subject the collection 
of taxes to all the inconveniences and 
ills pointéd out by Judges Carr and 
Tucker in Richmond v. Judah, 5 
Leigh °(32 Va.) 9305.” Phillips. v. 
Portsmouth, 115 Va. 180, 194, 78 SE 


651. 

74, Childs v. Spokane County, 100 
Wash, 64, 170 P 145. 

75. Chicago v. Fidelity Sav. Bank, 


11 Ill. A. 165; Smith v. Readfield, 
27 Me. 145. 

76. See supra § 4451. 

77. Union Ins. Co. v. Allegheny, 


101 Pa. 250; Raleigh v. Salt Lake 
City, 17. Utah 130, 53. P 974. 

78. Baker v. Big Rapids, 65 Mich. 
76, 31 NW 810; U. S. Trust Co. v. New 
York, 77 Hun (N. Y.) 182, 28 NYS 
344 [aff 144 N. Y. 488, 39 NE 383]; 
recur vy. Taylor, 43 R. I. 426, 113 A 
113. 


til after the expiration of the time 
prescribed in an ordinance for pay- 
ment of taxes, the tax collector prior 
to the filing of the roll had no au- 
thority to demand or receive taxes, 
and a payment of taxes was volun- 
tary, although made under protest, 
and could not’ be recovered back. 
Rives v. Taylor, 43 R. I, 426, 113 A 
113, 

79. Childs v. Spokane County, 100 
Wash. 64, 170 P 145. 

g0. Adtna Ins. Co. v. New York, 
7 App. Div. 145, 40 NYS 120 [aff 153 
N. Y. 331, 47 NE 593]. ‘ 

81. In payment of taxes generally 
see Taxation [87 Cyc 1180]. 

82. Indianapolis v. Patterson, 112 
Ind. 344, 14 NE 551; Dietrich v. New 
York, 5 Hun (N. Y.) 421. 
Philadelphia, 5 


83. Patterson v. 
Pa, Co. 626. ; 
84. Patterson Vv. Philadelphia, 
supra, 


Voluntary payments generally see 
supra § 4453. 

85. Barney v. New York, 78 Hun 
337, 29 NYS 175 [aff 146 N. Y. 364 
mem, 44 NE 88 mem]. 

86. Bridgeport Hydraulic Co. v. 


Bridgeport, 103 Conn. 249, 130 A 
164. 
[a] A taxpayer is not under any 


obligation to ascertain for himself 
before paying the tax whether the 
city has complied with the statute. 
Bridgeport Hydraulic Co. v. Bridge- 
port, 103 Conn, 249, 130 A 164. 
87. Conn.—Goddard v. Seymour, 
30 Conn. 394. 
Ind.—Simonson v. West Harrison, 
5 Ind, A. 459, 32 NE 585. 
Iowa.—Espy v. Ft. Madison, 14 
Iowa 226; Kraft v. Keokuk, 14 Iowa 


86. 

Md.—Baltimore City v. 
118 Md. 275, 84 A 487, 491. 

N. H.—Bradley v. Laconia, 66 N. H. 
269, 20 A 331. 

Tenn.—Prescott v. Memphis, 154 
Tenn. 462, 285 SW 587, 48 ALR 


1378. 
Prescott v. Memphis, supra. 
89. Newport v. Ringo, 87 Ky. 635, 
10 SW 2, 10 KyL 1046; Louisville v. 
Anderson, 79 Ky. 334, 42 AmR 220; 
Torbett v. Louisville, 4 SW _ 345, 9 
KyL 202; Bowling Green v, Harmon, 


,the rule as to illegal taxation. 


Harvey, * 


citation of authority, that if money 
be paid through a clear mistake of 
law or fact, essentially affecting the 
rights of the parties, and which in 
law or conscience was not payable, 
and should not be retained by the 
party receiving it, it may be recov- 
ered. Both law and sound morality 
so dictate. Especially should this be 
The 
tax-payer has no voice in the impo- 
sition of the burden. He has the 
right to presume that the taxing 
power has been lawfully exercised. 
He should not be required to know 
more than those in authority over 
him, nor should he suffer loss by 
complying with what he bona fide 
believes to be his duty as a good 
citizen. Upon the contrary, he 
should be prompted to its ready per- 
formance by refunding to him any 
illegal exaction paid by him in igno- 
rance of its illegality; and, certainly, 
in such a case, if he be subject to 
a penalty for non-payment, his com- 
pliance under a belief of its legality, 
and without awaiting a resort to ju- 
dicial proceedings, should not be re- 
garded in law as so far voluntary 
as to affect his right of recovery.” 
Newport v, Ringo, 87 Ky. 635, 636, 
10 SW 2. 

90. Hubbard v. Hickman, 4 Bush 
(Ky.) 204, 96 AmD 297. 

[a] Reason for rule—‘“It is diffi- 
cult to prove a mistake of law, or 
that it was the only reason for pay- 
ment; and it is neither alleged nor 
sufficiently proved that a mistake of 
law was the appellant’s only motive 
for so long paying the tax. We may 
presume other and higher motives, 
whatever he may have thought of 
his legal obligations.” Hubbard v. 
Hickman, 4 Bush (Ky.) 204, 206, 96 
AmD 297. 

91. Henderson v. Breckinridge, 11 
Ky, -Op;,.315. ‘ 

92. Henderson v. Breckinridge, su- 


pra. 

93. Baltimore City v. Harvey, 118 
Ma. 275, 84 A 487, 491. 

94. Aitna Ins. Co. v. New York, 7 
App. Div. 145, 40 NYS 120 [aff 153 
N. Y. 381, 47 NE 593]. 

95. Of taxes generally see Taxa- 
tion [387 Cyc 1190]. 
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porations is regulated by statute,®* as regards both 
the authority to enforce their collection®’ and the 
manner of collection.°® On the theory that a tax 
is not a debt in the ordinary sense, it is generally 
held that no action can be maintained for its collec- 
tion! except where the power to sue has been con- 
ferred by statute or charter,? the general law pre- 
vailing if the charter provision is not self-executing 
and no ordinance in execution of such provision has 
been passed.? The authority to collect may be ex- 
tended specifically by statute to back taxes, the 
collection of which through some irregularity had 
been defeated.t There is no obligation to pay taxes 
that have been levied until the time for payment 
fixed by the statute has arrived.” 

Where territory has been detached from a city,°® 
taxes due on property therein before the separation 
ean be collected.’ : 

[§ 4456] b. Collectors and Deputies—(1) In Gen- 
eral. The designation of the particular officer or 
officers to collect the taxes,* the extent of the au- 
thority granted to them® and the fees to which 
they are entitled,#° are governed wholly by statu- 
tory and charter provisions. 

[§ 4457] (2) Designation, Appointment, and Ten- 
ure.1t Where charter or statutory provisions desig- 
nate the officers to collect municipal taxes, such 
officers are the only persons who ean act as collec- 
tors.12 However, an irregularity in the election of 
a collector: does not affect the validity of the tax? 
or the obligation of the taxpayer to pay it <A 


96. See statutory provisions. 


97. Slack v. Ray, 26 La. Ann. 674; | sistent. 
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which the general law can be incon- 
Merely to authorize 
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special tax must be collected by the regular collec- 
tor where, although the appointment of a special 
collector is authorized by statute, no appointment 
has been made.® The term of office of a deputy 
receiver is coterminous with that of the receiver 
whose deputy he is.1® 

[§ 4458] (3) Powers, Duties, and Liabilities.*’ 
The authority of a tax collector is fixed by the 
terms of the statute under which he acts,1® and his 
jurisdiction is limited to the boundaries of the city 
for which he is appointed or elected.1® He is a sub- 
ordinate ministerial officer,?° having no discretionary 
power to determine the legality of the tax,?+ but 
merely a duty to collect the taxes as they are cer- 
tified in the assessment roll.?? His authority to 
collect back taxes is not adversely affected by the 
fact that the tax bill therefor describes the taxes 
other than those for the general fund merely as 
special taxes and sewer taxes.** Under the stat- 
utes of some states,?* the authority of the collector 
to collect is extended for a fixed period beyond 
the time when his term of office expires,”> and, dur- 
ing the period of his extended authority, he may 
certify delinquent real estate to the city solicitor.?% 

Payment over and accounting.2” The collector 
must pay over or account for taxes collected,?8 and 
the sureties on his bond are liable to the city for 
his failure so to do;?® but no liability attaches to 
the collector with respect to so much of the taxes 
as are in excess of the legal limit and which he has 
not collected,*° and the city is estopped to claim 


14. Rockland v. Farnsworth, su- 


the | p 


Aurora v. McGannon, 138 Mo, 38, 39 
SW 469; Brown v. Cape Girardeau, 90 
Mo, 377, 2 SW 802, 59 AmR 28. See 
also cases infra notes 1—4. 

98. See infra § 4463. 

99. See Taxation [37 Cye 710]. 

1. Louisville Bridge Co. v. Louis- 
ville, 65 SW 814, 23 KyL 1655; St. 
Joseph v. Kansas City, etce., R. Co., 
118 Mo, 671, 24 SW 467; Rochester v. 
Bloss, 185 N. Y. 42, 77 NE 794, 6 
LRANS 694, 7 AnnCas 15; Rochester 
vy. Gleichauf, 40 Misc. 446, 82 NYS 
750. 

2. Cal.—San Luis Obispo County 
v. White, 91 Cal. 432, 24 P 864, 27 P 
756. 

Ky.—Somerset v. Somerset Bank- 
ing Co., 109 Ky. 549, 60 SW 5, 22 KyL 
1129; Loujsville Bridge Co. v. Louis- 
ville, 65 SW 814, 23 Kyl 1655. 

Mo.—Aurora v. Lindsay, i146 Mo. 
509, 48 SW 642; St. Joseph v, Kansas 
City, etc., R. Co., 118 Mo. 671, 24 SW 
467. 

N. Y.—New York v. Colgate, 12 N. 
Ve F405 

Tex.—Brummer v. Galveston, 97 
Tex. 93, 76 SW 428; Galveston, etc, 
R. Co v. Galveston, 96 Tex. 520, 74 
SW 587; Link v. Houston, 94 Tex. 
Civ. A. 378, 59 SW 566, 60 SW 664; 
Nalle v. Austin, (Civ. A.) 42 SW 780; 
McCrary v. Comanche, (Civ. A.) 34 
SW 679; Bennison v. Galveston, 34 
Tex, Civ. A. 382, 78 SW 1089; Dallas 
Title, etc., Co. v. Oak Cliff, 8 Tex. Civ. 
A, 217, 27 SW 1036. 

Wyo.—Albany Mut. Bldg. Assoc. v. 
Laramie, 10 Wyo. 54,'65 P 1011. 

3. Keyes v. San Francisco, 177 
Cal. 3138, 321, 173 P 475. 

“Taxation for municipal purposes 
is a municipal affair; accordingly a 
scheme of local taxation framed by a 
municipality whose charter empow- 
ered it to devise its own taxing sys- 
tem would be superior to the general 
law of the state on that subject. ... 
But if the charter itself does not con- 
tain such a scheme of taxation, and 
the legislative body of the munici- 
pality has also failed to devise a sys- 
tem, then there is no local law with 


board of supervisors to provide for 
the collection of taxes is not suffi- 
cient to exclude the operation of gen- 
eral laws for the collection of taxes.” 
Keyes v. San Francisco, supra. 

Method of collection provided by 
general laws or special charters see 
infra § 4463. 

4 Fairfield v. Peo., 94 Ill. 244. 

5. Bamberger v. Baltimore City, 
125 Md. 431, 94 A 8. 

[a] Liability of executors. — Ex- 
ecutors are not liable for taxes as- 
sessed and levied after the testator’s 
death, but not due until after the dis- 
tribution of the estate under order of 
court. Bamberger v. Baltimore City, 
125 Md. 431, 94 A 8. 

6. Detachment of territory see 
supra § 77 et seq in 43 C, J. 

7. Devor v. McClintick, 9 Watts & 
And see supra § 130 in 


8 See infra § 4457. 


9. See infra § 4458. 
10. See infra § 4460. 
1l. Of collectors of taxes gen- 


erally see Taxation [387 Cye 1192]. 

12. Cal.—Placerville v. Wilcox, 35 
Cal. 21; Peo. v. Kelsey, 34 Cal. 470. 

Fla.—Pensacola v. Sullivan, 23 Fla. 
1,6 S922. 

Ill.—Mix v. Peo. 106 Ill. 425; 
Springfield v. Edwards, 84 Ill. 626; 
Baird v. Peo., 83 Il. 887; Suppinger 
v. Peo., 9 Ill. A. 290 [aff 103 Ill. 434]; 
Britten v. Clinton, 8 Ill. A. 164; Peo. 
v. Wilson, 3 Ill. A. 368. 

Ky.—Mt. Pleasant v. Eversole, 96 
SW 478, 29 KyL 830. 

Minn.—Morgan v. Smith, 4 Minn. 


104 
Wilkinson, 142 


Miss.—Coker _ v. 
Miss. 1, 106 S 886. 

Mont.—White Sulphur Springs v. 
Pierce, 21 Mont. 130, 53 P 103. 

N. D.—Page v. Farmery, 29 N. D. 
209, 150 NW 471. 

Pa.—Ferguson v. Pittsburgh, 159 
Pa. 435, 28 A 118, 

Wash.—State v. Carson, 6 Wash. 
250, 338 P 428. 

13. Rockland vy. Farnsworth, 111 
Me. 315, 89 A 65. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ra. 
4° Meby v. Baaaror’ 88 N. C. 496. 
i perry v. Barber : i 
54, 71 A 64. . ron aa 
17. Of collectors of taxes gen- 
prtiad See Taxation [87 Cyc 1199 et 
18. Harrington Co. v. Horster, 89 
N. J. Ea. 270, 108 A 150. ' 
19. Mason v. Johnson, 51 Cal. 612. 
{a] Adjoining town.—A municipal 
tax collector cannot collect the 
taxes for an adjoining town, even 
though it has, after his election and 
the levy of the tax, been annexed to 
ne city. Mason vy. Johnson, 51 Cal, 


20. State v. Turner 
Pog aS , 118 Wash. 214, 
21. State v. Turner, supra, 
be ha v. eta supra, 
2 ate v. Continental Zine i 
272 Mo, 43, 58, 197 SW 112. Sie 
“Taxes, like roses, are about as 
sweet under one name as another. 
The law does not require that the 
back tax bill shall state a full and 
complete cause of action for the 
taxes.”” State v. Continental Zine Cor; 
supra, 
ae oe Ss a provisions. 
Pj ilmington vy. Bar 
Rien tee, g Barsky, 28 Del. 
26. Wilmington v, Barsky, supra. 
27. By collector of taxes gonerelly 
see Taxation [37 Cyc 1204]. 
Wee Hea Bi Owenton, 3 Ky. Op. 
¥ ashville v, Knigh 
(Tenn.) 700, oe See 
[a] What constitutes final settle- 
ment.—An informal settlement by a 
tax collector with the city, made upon 
a statement of the accounts furnished 
by the collector himself, and without 
any examination of his books, certain 
nea ee Rein aba is not a final 
settlement. ashville v. Knigk 
Lea (Tenn.) 700. oe 
[b] The borough auditors are not 
authorized to settle the accounts of 
collectors of the borough taxes. Gi- 
rardville v. Kiehl, 2 LegRec (Pa.) 260, 
29. See infra § 4459. 
30. Harper v. Catlettsburg, 102 
Sw 294, 31 KyL 293. 


— 
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that the collector was responsible for taxes which 
he failed to collect where it appears that such fail- 
ure was due to acts for which the city itself was 
responsible.*t _ The account may be opened on 
grounds of bad faith or fraud.*? A clerk or deputy 
is not liable to the municipality but only to his 
principal.** Some statutes are construed to provide 
an exclusive remedy against the collector for his 
failure to collect or account for taxes.°4 

[§ 4459] (4) Bonds.*5 It is commonly required 
by law that a collector or receiver of taxes shall 
give a bond with sureties conditioned for the faith- 
ful performance of his duty or to secure his due 
accounting for the money collected.?® Where the 
‘collector holds, also, another office for which the 
statute prescribes the giving of a bond, he must 
give a separate bond for each office,?* and in such 
ease a default by the collector subjects to liability 
only the sureties on the particular bond which has 
been breached.** The qualifications of the surety 
on a collector’s bond is determined by the charter 
or statute,*® and a city ordinance inconsistent there- 
with is void.*° The sureties on the collector’s bond 
are liable to the city for any default of the collector 
in the collection of the taxes or his accounting there- 
for to the city;*t but where the bond is given to 
protect the state against possible default in the pay- 
ment of certain taxes over to the state treasurer, 


‘the city cannot sue thereon for the collector’s de- 


fault with respect to such taxes.42 A collector’s 
bond does not create a lien on land of the sure- 
ties where the statute under which the bond was 
executed makes no provision therefor.** 
% 
31. Columbus v. Kerr, 145 Ky. 815, 


141 SW 394. 
32. Nashville v. Knight, 12 Lea 


MUNICIPAL CORPORATIONS 


tain statutes, the councils of the city 
of Pittsburgh had power to fix the 51. 
compensation of the collector of de- 
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[§ 4460] (5) Compensation.‘ The amount of a 
tax collector’s fees is determined by the statute 
under which he acts,** or, under statutory au- 
thority, by an ordinance of the city council;*® and 
he is not entitled to compensation in addition to. 
that provided by law.*7 Under some statutes the 
fees of the collector are payable by the city out of 
its own funds*® and not from taxes collected for 
special purposes.*® A marshal, in his capacity as 
collector, is not entitled to the fees earned by his 
successor in office,®>° even though the latter was 
illegally elected.®+ 

[§ 4461] c. Contracts for Collection.®? Where, 
under charter or statute, it is the duty of a par- 
ticular city officer to collect taxes, a contract made 
with any other person to collect them has been held 
ultra vires;>*? but in the absence of statutory or 
charter prohibition, a municipality may make a con- 
tract with any person for the collection of any of 
its taxes,°* and is liable for a breach thereof.®* 

[§ 4462] d. Compromise and Adjustment.*® 
Where the constitution of the state prohibits the 
legislature from authorizing a municipality to re- 
lease or extinguish in whole or in part the indebted- 
ness or liability of any person or corporation to 
the municipality, the municipality has no power to 
compromise a claim for taxes;°" it cannot release 
the property from liability for taxes in whole or in 
part after it has passed to another than the original 
taxpayer ;°° it will not be bound by an agreement 
negotiated by the city attorney with the taxpayer 
that the suit involving the right of the city to ecol- 
lect the tax shall abide the result of another suit 
1, 106.S 886. 


Coker v. Wilkinson, supra, 
52. Contracts for search of se- 


(Tenn.) 700. 3 

33. Snapp v, Com., 82 Ky, 173. 

34. Pittsburgh v. Grenet, 238 Pa. 
567, 86 A 462, 

{a] Thus, a statute providing that 
“the comptroller shall, at the end of 
exen. fiscal vyear wy. V’audits "and 
settle the accounts of Such -officers,” 
and that, if he be found indebted, an 
account shall be stated and filed in 
the court of common pleas from 
which an appeal may be taken pre- 
scribes an exclusive remedy and an 
action of assumpsit against the col- 
lector does not lie. Pittsburgh _v. 
Grenet, 238 Pa. 567, 86 A 462. 

35. Of collector of taxes generally 
See Taxation [37 Cyc 1215]. 

» 36.. See statutory provisions. 

37. Coker v. Wilkinson, 142 Miss. 
Teh O Gass. "Os On 

ca Alves v. Henderson, 8 Ky. Op. 
451. 

39. State v. Sayers, 23 Del. 258, 77 
A 965. 

40. State v. Sayers, supra. 

[a] Corporate surety.—Mandamus 
will not lie to compel a collector to 
BZive bond with corporate surety in 
accordance with a city ordinance 
where the charter stipulates that the 
collector shall give a bond with free- 
hold security. State v. Sayers, 23 
Del. 258, 77 A 965. 

41. Delker v. Owensboro, 61 SW 
362, 22 Kyl 1777. 

42. House v. Dallas, 96 Tex. 594, 
74 


SW 901. 

43. Mt. Vernon y. Brett, 193 N. Y. 
276, 86 NE 6. : 
_ 44 Of collectors of taxes gen- 
erally see Taxation [37 Cyc 1195]. 

45. Indianapolis School Comrs. v. 
Wasson, 74 Ind. 133; Hagerstown v. 
Startzman, 93 Md. 606, 49 A 838. 

46. Boltz v. Newport, 59 SW 503, 
22 KyL 961; Pittsburgh v. Grenet, 
243 Pa, 452, 90 A 136; Sefler v. Mc- 


Kees Rocks, 72 Pa. Super. 81. 
{a] Mlustrations.—(1) Under cer- 
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linquent taxes by a percentage of the 
penalty imposed on delinquent tax- 
payers. Pittsburgh v. Grenet, 243 Pa. 
452, 90 A 136. (2) Under a city ordi- 
nance fixing the compensation of the 
tax collector at a certain per cent on 
“the sums collected by him,” he was 
not entitled to commissions on 
money paid into the city treasury by 
national banks under an agreement 
negotiated by him in compromise of 
claims asserted by the city against 
such banks for franchise taxes, na- 
tional banks not being subject to a 
franchise tax. Boltz v. Newport, 59 
Sw 503, 22 KyL 961. , 

{b] Increase or diminution.—(1) 
Where authority is given to the city 
council, it may be exercised inde- 
pendently of a constitutional prohibi- 
tion against increasing or diminish- 
ing the emoluments of any public of- 
ficer after his. election or appoint- 
ment, such restriction applying only 
to acts of the legislature. Sefler v. 
McKees Rocks, 72 Pa. Super. 81. (2) 
A resolution of the city council au- 
thorizing one of the city officers to 
collect the taxes and providing for 
the payment to him of a commission 
of sums collected may be changed or 
repealed by the city council in the 
exercise of its legislative functions 
provided only that the city shall be 
liable for all 2ommissions previously 
earned. Hiestand v. New Orleans, 14 
La. Ann. 330. (3) A change or repeal 
of the resolution does not constitute 
a violation of contract subjecting the 
city to damages. Hiestand v. New 
Orleans, supra. 

47. Kerr v. Regester, 42 Ind. A. 
375, 85 NE 790. 

48. Winchester v. Winchester Bd. 
of Education, 182 Ky. 3138, 206 SW 


492. 
49. Winchester v. Winchester Bd. 
of Education, supra (school pur- 


poses). ; 
50. Coker v. Wilkinson, 142 Miss. 


ora and omitted property see supra 
53. Ft. Wayne’v. Lehr. 88 Ind. 62; 
Gurley y. New Orleans, 41 La, Ann. 
75, 5S 659; 
54. State v. Heath, 20 La. Ann. 172, 
96 AmD 390; San Antonio v, Raley, 
(Tex. Civ. A.) 32 SW 180. 


55. lLafferranderie v. New Orleans, 
3 La. 246. j 
[a] Where there is an implied 


guaranty by the city of the validity 
of the tax, the city will be liable in 
damages to the contractor if he is 
unable to colleet it in consequence of 
its illegality. Lafferranderie v. New 
Orleans, 3 La, 246. 

56. Cross references: 

Adjustment of valuation by agree- 

ment see supra § 4404, 

Compromise of: 
Amount required to redeem see in- 
fra § 4511. 
Suits by city generally see infra 
§ 4662. 
Taxes generally see Taxation [37 
Cye 1170, 1204]. 

57. Clark. County. Nat. Bank v. 
Winchester, 177 Ky. 5382, 197 SW 
1077; Ludlow v. Ludlow, 152 Ky. 545, 
1538 SW 783; Louisville v. Louisville 
R. Co., 111-Ky: 1, 63: SW 14, 23 KyL 
390; City-Item Co-Op. Printing Co. 
rh ont Orleans, 51 La, Ann, 713, 25 

58. Middlesboro Town, etce., Co. v. 
Middlesboro, 110 SW 355, 357, 33 KyL 
gee {reh den 111 SW 335, 33 Kyl 
961]. 

“Tt is insisted that in that case the 
taxpayers were released, but here 
there was a compromise with a third 
person, and not with the taxpayer. 
This distinction cannot be main- 
tained. The taxes are a lien upon 
the property. The property is re- 
leased by a compromise, not the tax- 
payer. To say that the property may 
be released by a compromise is to 
say that the taxes may be released, 
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to which the city is not a party and over which it 
has no control;®? and even after a compromise has 
been made and the taxpayer has made a payment 
thereunder, the city may sue for the taxes,®° with- 
out first paying back to the taxpayer the amount 
“received under the void compromise agreement,** 
it being sufficient to credit the amount paid on the 
taxes due.®2 Also, a city forbidden by its charter 
to compromise municipal taxes cannot ratify an 
unauthorized compromise made by another.®* . In 
the absence of a constitutional prohibition, and in- 
dependently of statutory provisions, it is held in 
some jurisdictions that a city may compromise a 
claim for taxes,*4 as by accepting a deed of land 
for a road;®* but in other jurisdictions it is held 
that a city has no power to compromise in the 
absence of a statute granting it.°* In the absence 
of an authorizing statute, a claim for city taxes 


cannot be compromised by a county court;*? but, 


under a statute giving a public utility board juris- 
diction and power to make the order,®* the board 
may direct a compromise even against the city’s 
refusal to agree theretd.°® 

Adjustment of back taxes. Under some statutes 
providing for the appointment by the court of com- 
missioners to adjust taxes in arrears, the making of 
an application for the appointment is discretionary 
with the municipal authorities,’° and where an order 
of appointment has been annulled upon the applica- 
tion of the municipal authorities, the order of an- 
nulment will not be disturbed by a higher court.” 
Sometimes such a statute is so worded and con- 
strued as to apply only on arrearages which had ac- 
erued prior to the date of the approval of the act,” 
and not to authorize the adjustment of unpaid taxes 
subsequently aceruing.’® And so a supplemental 
for the lien is the security for the 


payment of the taxes. To release the 
property is to release the taxes, and 77. 


176, 92 A599]. 


MUNICIPAL CORPORATIONS 


N. J. Eq. 71, 90 A 8 [aff 84 N. J. Ea. 


Of taxes generally see Taxa- 


[§§ 4462-4463 
act merely extending the authority of the board is 


construed in the same way to give it power to deal 
with taxes in arrears up to the date of its enact- 


‘ 


ment,’* but not to invest the commissioners with a ~ 


prospective jurisdiction to deal independently with 
future arrearages.”> The vacation by the court of 
its order confirming an award of commissioners of 
adjustment, and the substitution therefor of a final 
order with the ‘consent of the parties and based 
upon a séttlement agreement in which a gross 
amount for a series of years was substituted for 
the award, cannot be questioned by the city im an 
equity action brought by the taxpayer to restrain 
the collection of the tax.’® 

[§ 4463] e. Methods of Collection’7—(1) In Gen- 
eral. Questions relating to the manner of collecting 
municipal taxes depend almost entirely on statutory 
or charter provisions,’® or ordinances enacted un- 
der authority conferred by charter or statute.’® 
While the collection of municipal taxes does not 
follow the method used in collecting state or county 
taxes where a different method of collecting munici- 
pal taxes is provided,®° the state or county method 
prevails if the statute so provides,*+ in which case 
changes made in the state method apply also to 
the collection of municipal taxes.*? 

General laws and special statutes. Under consti- 
tutional requirements existing in some states,®* 
methods of collection must conform to the general 
laws,’* even though the municipality has a home 
rule or freeholders’ charter adopted under authority 
of law;®> but in the absence of a constitutional re- 
quirement that the collection of taxes must conform 
to the general laws, a method prescribed by a spe- 
cial statute or charter will exclude methods. under 
the general law.®° 


[a] Authority of sheriff.—Where, 
subsequent to a granting of plaintiff's 
charter, which authorized its tax col- 


whether the original owner has the 
property, or it has passéd into the 
hands of another, can make no dif- 
ference as to the power of the com- 
mon council to release taxes.” Mid- 
dlesboro .Town, etc., Co. v. Middles- 
boro, supra, 

59. Frankfort v. Frankfort De- 
posit Bank, 60 SW 19, 22 KyL 1384, 
108 Ky. 766, 57 SW 787, 22 KyL 466. 

60. Louisville v. Louisville R. Co., 
68 SW 840, 24 KyL 588. 

61. Louisville v. Louisville R. Co., 
supra. 
62. 
supra. 

63. Kansas City v. Hannibal, etc., 
R. Co., 81 Mo. 285. 

64 San Antonio v. San Antonio R. 
Co., 22 Tex. Civ. A. 148, 54 SW 


65. Ostrum v: San Antonio, 30 Tex, 
Civ. A. 462, 71 SW 304. 

66. State v. Hannibal, etc., R. Co., 
75 Mo. 208. 

67. Kansas City v. Hannibal, etc., 
R. Co:, 81 Mo. 285. 

68. See statutory provisions. 

69. Stony Plain v. Canadian North- 


Louisville v. Louisville R. Co., 


ern Town Properties Co., 15 Alta. L. | 


366, 52 DomLR 488, [1920] 2 West 
Wkly 502. 

70. Voorhees v. North Wildwood, 
80 N. J. L: 81,/8r A 264. 

71. Voorhees v. North Wildwood, 
supra. : 

72. Voorhees v. North Wildwood, 
supra. 

73. Voorhees v. North Wildwood, 
supra. é 

74. Jersey City v. Speer, 78 N. J. 
L. 34, 72 A 448 [aff 79 N. J. L, 598, 
76 A 1037). 

75. Jersey City v. Speer, supra. 

76. Hrie El. Co. v. Jersey City, 83 


tion [37 Cye 1231]. 

78. Ala.—Greil Bros. Co. v. Mont- 
gomery, 182 Ala. 291, 62 S 692, Ann 
Cas1915D 738. : 

Ill.—Peo, v. Cooper, 83 Ill. 585. 

La.—State v. New Orleans, 112 La. 
408, 86 S 475. 

A ahaper ner City v. Payne, 71 Mo. 

N. J.—Rellstab v. Belmar, 58 N. J. 
L. 489, 34 A 885. 

N. C.—Wilmington v. Sprunt, 114 
N.*C., 310, 19 SE 348. 

Okl.—Sapulpa v. Land, 219 P 117. 

Pa.—Hilbish v. Hower, 58 Pa, 93. 

Tenn.—Goodbar v. Memphis, 113 
Tenn. 20, 81 SW 1061. 

Tex.—O’Connor v. Laredo, (Civ, A.) 
167 SW 1091. 

[a] Inconsistent laws.—A_ city 
cannot be vested with discretionary 
power to collect taxes as provided by 
either of two laws, which provide 
different officers and prescribe differ- 
ent methods for that purpose. Peo. 
v. Cooper,*83 Ill. 585, 

[b] Special taxes.—A bounty tax 
must be collected by the process and 
officer employed to collect the other 
taxes of the municipal division levy- 
ing it. Hilbish v. Hower, 58 Pa, 93. 

79. Hx p. Birmingham, 201 Ala. 
641, 79 S-113 [rev 16 Ala, A. 353, 78 
S 100]; Lockey v. Walker, 12 Mont. 
577, 31 P 639, 

80. Dill v. Rising Star, (Tex. 
Commn, A.) 269 SW 769 [aff (Civ. A.) 
259 SW 652). 

Applicability of state and county 
oe systems in general see supra § 


81. State v. New Orleans, 112 La. 
408, 36 S 475; Wilmington v. Sprunt, 
114 N. C. 310, 19. SE 348. 


82. Wilmington v. Sprunt, supra.! A.) 167 SW 1091 


lector to proceed to collect its taxes 
in the same manner as the sheriff 
could collect state taxes, the author- 
ity of sheriffs was increased, the au- 
thority of plaintiff's tax collector was 
likewise increased. Wilmington v. 
Sprunt, 114 N. C. 310) 19 SE 348. 

83. See constitutional provisions. 
Bier Sapulpa v. Land, (Okl.) 219 P 


85. Sapulpa v, Land, 101 Okl. 22, 
223 P 640. 
[a] Reason for rule.—‘‘Taxation 


is the exercise of sovereign authority, 
and the limitations placed by the 
Constitution upon the exercise of this 
sovereign authority must be con- 
strued so as to give effect to, the in- 
tention, as evidenced by the language 
of such provisions. While it may be 
conceded that it was the intention of 
the framers of the Constitution by 
authorizing municipalities of over 
2,000 inhabitants to adopt a charter 
to afford such inhabitants the fullest 
measure. of local self-government 
consistent with the Constitution and 
laws of the state, yet it must be 
borne in mind that such municipali- 
ties, in exercising the power of taxa- 
tion, become involved in a matter 
under our system of government 
which is the proper subject of con- 
stitutional and general law. This, 
for the reason that the exercise of 
the arbitrary power of taxation is 
subject to the regulation of the su- 
preme sovereign power, which in such 
case is the state. This is necessary 
in order that the tax system may be 
uniform and afford all citizens equal 
protection of the law.” Sapulpa v. 
Land, 101 Okl. 22, 25, 223 P 640. 

86. O’Connor v. Laredo, (Tex. Civ, 


For later caser, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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. Repeal of statutes. Methods of collecting munici- 
pal.taxes adopted in an earlier charter or statute 
are not abrogated by the enactment of later stat- 
utes where the later statutes do not deal with mu- 
nicipal taxes,®7 or, if they deal with municipal taxes, 
they do so in a way not inconsistent with the pro- 
visions of the earlier statute,®® or they preserve the 
provisions of the prior law either expressly or by 
fair implication.*® Even where the provisions con- 
flict, those contained in a special city charter will 
prevail over a general law subsequently enacted 
in the absence of any express repealing clause.°° 
An earlier special charter is repealed, however, by 
a subsequently enacted general law which in terms 
provides for repeal of the charter at the election 
of the city, and the city so elects,®! in which case 
the city may proceed to the collection of back taxes 
according to the method provided in the general 
law.°? 

Particular methods. The ordinary modes of eol- 
lection are distraint,®* an action to recover a per- 
sonal judgment for the tax,®* a summary sale of 
land on which the taxes are a lien,®® and an action 
to enforce a lien on land for the unpaid taxes. 
Other modes which may be resorted to in some ju- 
risdictions are a sale of the lien on the land,” a 
sale of the taxpayer’s property generally,®* a mo- 
tion,®® an execution,! and garnishment proceedings ;? 
but collection cannot be enforced by criminal proc- 
ess unless the legislature authorizes such procedure 
and the common council acts on the authority 
granted.? 

[§ 4464] (2) Action To Recover Personal Judg- 
ment*—(a) In General. Under power conferred® 
by statute or charter, a municipality may sue for 


87. Kansas City v. Payne, 71 Mo.|R. 
159; Ruth’s App., 10 WklyNC (Pa.)|S 
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Co. v. Galveston, 96 Tex. 520, 74 
W 537; Houston v. 
Berry v. San Antonio, 
(Civ, A.) 46 SW 273 [aff 92 Tex. 319, 
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recovery of a personal judgment for unpaid taxes ;° 
and where the charter gives the city council power 
to determine the method, the remedy by suit may 
be provided by ordinance.” Where the statutes or 
charter provisions give a remedy by action and also 
other remedies, such remedies are generally held 
to be cumulative.® 

Independently of statute, there is a considerable 
conflict of authority as to whether taxes constitute 
a debt which may be enforced by a personal action.? 
In some jurisdictions it is held that a municipality 
eannot sue to collect a tax due it except where it 
is expressly authorized so to do,!° and that, where 
other remedies but no action to recover a personal 
judgment are provided for by statute, the statu- 
tory remedies are exclusive; and, in some of these 
jurisdictions, it has been held that the rule against 
recovery by personal action in the absence of statu- 
tory authorization’ applies only where the statute 
provides other remedies,!?, and that if a statute 
makes no provision of any kind for collection, a 
remedy by personal action is implied,!* the right 
of action, however, in such case belonging to the 
people of the state,4* and not to the city.1> In a 
majority of jurisdictions, a city, independently of 
statute, may bring suit to recover a personal judg- 
ment for a tax due to it the same as in the case 
of any other debt owing to the municipality,!* and 
other remedies, even though they are the only reme- 
dies expressly granted by statute, are not exclusive.1? 

[§ 4465] (b) Conditions Precedent.1® Conditions 


precedent fixed by statute or ordinance,’ as, for 


example, a return by the tax collector of ‘‘no prop- 
erty found,’’?° or the giving of notice that the taxes 
are,due and demanding their payment,?! must be 
Illinois Cent. R. Co., 39 Iowa 56. 
La.—Amite .v. Clementz, 24. La. 
Ann. 27; State v. Southern SS. Co., 


13 La. ‘Ann, 497; New Orleans v. 
Graihle, 9 La. Ann, 561. 


Dooley, (Civ. A). 


4. Cross references: 

Action at law to recover taxes gen- 

erally see Taxation [37 Cyc 1240]. 
Recovery of back taxes on omitted 

property see supra § 4407; infra 

§ 4544. 

5. See statutory provisions. 

6 Ky.—Martin v. Lexington, 183 
Ky. 714, 210 SW 483; Somerset vy. 
Somerset Banking Co., 109 Ky. 549, 
60 SW 5, 22 KyL 1129; Greer v. Cov- 
ington, 83 Ky. 410, 2 Sw 323; Louis- 
ville Bridge Co. v. Louisville, 65 SW 
814, 28 KyL 1655; Covington v, Cov- 
ington Gas Light Co., 2 SW 326, 8 
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Mo.—St. Joseph v. Kansas Gy: 
etc., R. Co., 118 Mo. 671, 24 SW 467; 
Jefferson v, Curry, 77 Mo. 230. 

N. J.—Reed v., Camden, 50 N, J. L. 
Si, bs Alcs 7: 

IN. Y.—Rochester v. Bloss, 185 N. 
Y. 42, 77 NE 794, 6 LRANS 694, 7 
AnnCas 15. 

Pa.—New Castle v. Chicago Elec- 
tric Illum. Co., 16 Pa. Co. 663. 

Tex.—Brummer v. Galveston, 97 
Tex. 93, 76 SW 428; Galveston, etc., 


Vt.—Montpelier v. Central Vermont 


“Wyo.—Albany ‘Mut. Bldg. Assoc. v. 
Laramie, 10 Wyo. 54, 65 P 1011. 

Hat v. Howson, 

53 DomLR 264, [1920] 


N. W.. Terr.—Crosskill v. Sarnia 
5: Derr. Liak3h 

Bldg. Assoc. v. 

Laramie, 10 Wyo. 54, 65 P 1011. 

8. Ky.—Greer Vv. Covington, 83 Ky. 
410, 2 SW 323 [foll Covington v, Peo- 
Assoc., 2 SW 322). 

Mo.—State v. Tufts, 15 SW 954. 
N. J.—Reed v. ‘Camden, 50uNe dt 


Pa.—New Castle v. Chicago Elec- 
16) Pa, Co. 663 

Tex. —Henrietta v. Eustis, 87 ‘Tex. 
14, 26 Sw 619. 

Tal After void sale. —The fact 
that a void sale has been made of the 
property will not preclude the mu- 
nicipality from resorting to a suit to 
enforce the tax. Henrietta v. Eustis, 
87 Tex. 14, 26 SW 619. 

9. See infra text and notes 10-17. 

10. Louisville Bridge Co, v. Louis- 
ville, 65 SW _ 814, 23 KyL 1655; 
Rochester v. Bloss, 185 N., Y. 42, 17 
NE 794, 6 LRANS 694. 

11, Johnston v. Louisville, 11 Bush 
(Ky.) 527; Faribault v. Misener, 20 
Minn. 396; "Rochester v. Gleichauf, 40 
Misc. 446, 82 NYS 750. 


493. 89 SW "977; 
Bond v. Hiestand, 20 La. Ann. 
, LSS: : 48 SW 496]. 
Goodbar v. Memphis, 113 Tenn. 
20; 81 SW 1061; Galveston, etc., R.| R. Co., 89 Vt. 36, 938 A 1047. 
ae v. Galveston, 96 Tex. 520, 74 SW 
90. Stonington Sav. Bank v. Davis, Alta.—Medicine 
14 N. J. Eq. 286. 15 Alta. L. 508, 
5 91. State v. Tufts, (Mo.) 15 SW|2 WestWkly 810. 
54. 
92. State v. Tufts, supra. Ranching Co., 
93. See infra § 4484. 7. Albany Mut. 
94. See infra §§ lee 4482, 
95. See infra 448 
96. See infra 4490. 
97. See infra 4505. ple's Bldg. 
98. See infra 4506 
99. See infra § 4507. 
1., See infra § 4507. 87, 11 A 137. 
2. See infra 8 4483. 
3. See infra § 4508. tric Illum. Co., 


12. Sisson v. Kodziesen, 111 Misc. 
446, 188 NYS 498. 

13. Sisson v. Kodziesen, supra, 

14. Sisson v. Kodziesen, supra. 

15. Sisson v. Kodziesen, supra. 

16.7 (Ue Suns. av.) Lyman) 26.8. 
Cas. No. 15,647, 1 Mason 482. 

Cal.—Oakland v. Whipple, 39 Cal. 
112. 

Iowa.—Burlington v. Burlington, 


etc., R. Co., 41 Iowa 134; Dubuque v. 


cd Me ana v. Baltimore, 1 Gill & 


Mich.—Chelsea vy. 137 
Mich. 195, 100 NW 448. 
be J.—Camden Vv. Allen, 26 N. J. DL. 

Pa.—New Castle v. Chicago Hlec- 
tric? Hlum;)Gox4) 16. ParsCoi 663: 

Tenn.—Jonesborough y. McKee, 2 
Yerg. 167. 

Tex.—San Antonio v. Berry, 92 Tex. 
319, 48 SW 496; Howard vy. Houston, 
59 Tex. 76. 

[a] Tax on electric light poles.— 
A city can collect a tax imposed by 
ordinance on electric light poles and 
wires in an action of debt, and need 
not resort to the penalty provided in 
the ordinance. New Castle v. Chicago 
Hlectric Illum. Co., 16 Pa, Co. 663. 

Actions by municipality generally 
see infra §§ 4649-4692. 

17. Burlington v. Burlington, etc., 
R. Co., 41 Iowa 1384; Baltimore v. 
Howard, 6 Harr. & J, (Md.) 383; Hen- 
i v. Eustis, 87 Tex, 14, 25 Sw 

[a] An action of assumpsit lies 
notwithstanding the existence of stat- 
utory remedies by way of distress or 
action of debt. Baltimore v. Howard, 
6 Harr. & J. (Md.) 383. 

18. To suit for taxes generally see 
Taxation [87 Cye 1244]. 
sane. See infra text and notes 20— 

20. Frankfort v. Frankfort Safety 
Vault, ete., Co, 115 Ky. 660, 74 SW 
676, 25 KyL 46, 

21. D’Antignac v. Augusta, 31 Ga. 
700; Clayton vv. Chicago, 44 Ill. 280; 
St. "Anthony ‘Falls Water Power Co. 
v. Greely, 11 Minn. 321; Goldie v. 
Johns, 16 Ont. A. 129. 

[a] Time of giving.—This demand 
or notice must be given after the 
tax has become. due. The notice 


Holmes, 
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complied with before bringing suit to recover taxes; 
but a demand or notice is not necessary where the 
statute requiring it is not applicable to the particu- 
lar case.22 A resolution is usually sufficient as a 
basis for the institution of the action.?* Under par- 
ticular statutory and charter provisions, it has been 
held not to be a condition precedent to the bring- 
ing of the action that the lists should have been 
prepared ;*4 that authority to bring suit should be 
given by the county treasurer to the municipal offi- 
cer;°> that the city attorney should have been di- 
rected to file suit;?° that verified claims for taxes 
should have been put in the city attorney’s hands 
by the tax colleetor;?" or that money received by 
the city under a void compromise agreement for 
the payment of the taxes should be returned to the 
taxpayer before bringing suit for the balance.*® 
Efforts to collect the tax by distress are not, in 
some jurisdictions, a condition precedent in an ac- 
tion to recover the tax,?® nor is it necessary that 
the tax collector should have exhausted the powers 
of a sheriff given him by statute in order that the 
city may institute an action to recover the tax.*° 
All errors in the assessment which are fatal to the 
maintenance of an action for the recovery of the 
tax must be corrected before action is brought.** 

[§ 4466] (c) Time To Sue and Limitations.*? Un- 
der some statutes a suit to collect unpaid taxes 
cannot be brought before a specified day of the 
year in which they were assessed.** In some ju- 
risdictions a personal action by a municipality to 


recover taxes cannot be barred by prescription, lapse _ 


of time, or application of statutes of limitation;** 
but in other jurisdictions, the time for bringing suit 
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may be limited either by special statutory or char- 
ter provision or by general statutes held applicable 
thereto,?5> such provisions, however, not affecting 
suits pending at the time the legislation is enacted*® 
nor the institution of suits for taxes due prior 
thereto.?7 An action to recover taxes may be within 
the terms of a statute of limitations applicable to 
statutory actions;*® but an action to recover taxes 
due on forfeited property is not an action on a judg- 
ment within the meaning of a statute limiting ac- 
tions on judgments, the forfeiture of the land being 
a forfeiture in fact and not by judgment in law.*? 
An applicatory statute begins to run from the day 
on which taxes become due,*® or from a particular 
day, fixed by statute, after the taxes have been 
levied;*! and if the statute omits to provide for 
the suspension of the running of the statute dur- 
ing the pendency of proceedings to contest the as- 
sessment, there is no suspension for the period of 
the contest.4? The tax for each year is considered 
as a separate cause of action in making the com- 
putation of the statutory period.*® Tender of the 
amount of taxes that could have been barred by the 
statute of limitations is an acknowledgment of lia- 
bility therefor preventing the operation of the stat- 
ute.44 Where an action to recover the tax has been 
begun within the statutory period against the life 
tenant and vested remaindermen in the property 
taxed, the statute does not begin to run against 
one not joined as a party who holds a contingent 
remainder therein until his interest has become 
vested 48a). 

[§ 4467] (d) Officers Authorized To Bring Suit.*¢ 
Where the statute so provides,#7 and the authority 


generally given to the taxpayer that 
the tax has been levied and will be 
due on a certain future date will not 
serve as the statutory demand of 
payment. Goldie v. Johns, 16 Ont, A. 
129. 

22. Jetts Bros. Distilling Co. v. 
Carrollton, 178 Ky. 561, 199 SW 387; 
Kraver v. Henderson, 155 Ky. 633, 
160 SW. . 25734 Dill’. v."-Rising Star, 
(Tex. Commn. A.) 269 SW 769. 

23. Dallas Title, etc., Co. v. Oak 
Cliff, 8 Tex. Civ. A. 217, 27: SW 1036. 

24. Brummer vy. Galveston, 97 Tex. 
93, 76 SW 428. 

25. Wayne v. Goldsmith, 141 Mich, 
528, 104 NW 689, 3 LRANS 1126. 

26. Brummer y. Galveston, 97 Tex, 
93, 76 SW 428. 

27. McCrary v. Comanche, (Tex. 
Civ. A.) 34 SW 679. 

28. See supra § 4462. 

29. Covington Gaslight Co. v. Cov- 
ington, 84 Ky. 94; Covington -v. Cov- 
ington Gaslight Co., 2 SW 326, 8 KyL 
515; Chelsea v. Holmes, 137 Mich. 
195, 100 NW 448. 

Distraint as condition 
sale of land see infra § 4484. F 

30. Ludlow v. Ludlow, 152 Ky. 
545, 153 SW 783. ; 

31. Frankfort v. Gordon, 180 Ky. 
128, 201 SW 472. 

{a] Assessment to person not 
owner.— Where property has been as- 
sessed incorrectly in the name of a 
person not the owner,.a recovery of 
the tax cannot be had by action’ until 
the duty of the municipal officers 
under the statute to correct the as- 
sessment has been performed. Frank- 
fort v. Gordon, 180 Ky. 128, 201 SW 
472. 

32. Cross references: 

Limitations of actions: 


recedent to 


By municipality generally see 
Limitations of Actions § 32. 
To recover taxies generally see 


Taxation [37 Cye 1247]. 
Pleading statute of limitation see in- 
fra § 4476. 


33. Graves v. Georgetown, 159 Ky. 
139, 166 SW 969. 

[a] An action to recover back 
taxes previously omitted from the 
roll (1) cannot be commenced until 
the statutory day following the plac- 


ing of them on the roll. Graves v. 
Georgetown, 159 Ky. 139, 166 SW 
969. (2) Recovery of back taxes on 


eran en es property generally see supra 
rhe 

34. People’s Homestead Assoc. v. 
Garland, 107 La. 476, 31 S 892; ‘Mc- 
Lellan v. Rosser, 4 La. A, (Orleans) 
286; Elliott v. Williamson, 11 Lea 
(Tenn,) 388; Macleod v. Mclean, 15 
Alta. L. 186. And see Limitations of 
Actions § 42, 

[a] In Louisiana (1) the privi- 
leges securing city taxes may be ex- 
tinguished by prescription (State y. 
Recorder of Mortgages, 45 La. Ann. 
566, 12 S 880; Zacharie’s Succ., 30 
La. Ann, 1260; Canonge’s Succ., 1 La. 
Ann, 209), (2) but the taxes them- 
selves are imprescriptible and not- 
withstanding the tax privileges have 
become prescribed, the city has a 
right to proceed against the person 
assessed so long aS he remains the 
owner of the property (People’s 
Homestead Assoc. v. Garland, 107 La, 
476, 31 S 892; McLellan vy, Rosser, 
4 La, A. [Orleans] 286). 

35. Gunther v. Baltimore, 55 Md. 
457; Berry v. Davis, 158 N.C. 170, 
73 SE 900; Garza v. San Antonio, 
} (Tex. Civ. A.) 214 SW 488; Houston 
v. Stewart, 40 Tex. Civ. A. 499, 90 
SW 49; Link v. Houston, (Tex. Civ. 
A.) 59 SW 566 [aff 93 Tex. 878, 60 
SW 664]. 

[a] Constitutionality of statute.— 
A statute, providing that all taxes 
delinquent for the period fixed therein 
before any suit is filed to collect the 
taxes: shall be barred by limitation, 
does not violate a constitutional pro- 
hibition against the legislature re- 
leasing or extinguishing any indebt- 
edness or liability to the state, coun- 


ty, or city. San Antonio v. Johnson, 
(Tex. Civ. A.) 186 SW 866, 867 (“Had 
section 123 used the word, ‘released’ 
or “extinguished,’ appellant might, 
with some plausibility, have con- 
tended that section 123 is contrary 
to section 55, art. 8, of the Constitu- 
tion. But the word, ‘barred’ does 
not mean released nor extinguished. 
‘Bar’ means, as stated in appellant’s 
learned brief, ‘a plea or peremptory 
exception of a defendant to destroy 
the plaintiff's action; an impediment, 
obstacle, or preventive barrier.’ 5 
Cyc. 514. ._The impediment, obstacle, 
or preventive barrier that destroys 
appellant’s action in this present case 
is the fact that the city allowed 
taxes to be and remain delinquent 
for a period of ten years before filing 
suit to recover them’’). 

36. Houston vy. Stewart, 40 Tex. 
Civ. A. 499, 90 SW 49. 

37. Houston v. Stewart, supra. 

38 Muir v. Bardstown, 120 Ky, 
739, 87 SW 1096, 27 KyL 1150. 

39. Greenwood v. La Salle, 137 Ill, 
225, 26 NE 1089. 

a ao Montreal v. Cantin, 35 Can. S, 

[a] Date of deposit of roll.—The 
statute begins to run from the date 
of the deposit of the assessment roll, 
as finally revised, in the treasurer’s 
office, where the statute in terms 
specifies that the taxes shall become 
due at that time. Montreal vy. Cantin, 
$5 Can, S}--C., 223; 

41. Chatterson v, Louisville, 145 
Ky. 485, 140 SW 647. 

42. Montreal v, Cantin, 35 Can. S. 
Ch 223: : 

43. Young v. Marshall, (Tex. Civ. 
A.) 199. SW 1180. 

44, Thornton’s Unknown Heirs and 
Devisees v, Dayton, 216 Ky. 543, 288 
Sw 310. 

45.: Davie v. Louisville, 171 Ky. 
663, 188 SW 911. 

46. Parties see infra § 4478. 

47. See statutory provisions. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4467-4470] 


of the officer is established, 48 tHe action is properly 
brought in the name of the city*®? by the city treas- 
urer®® or city attorney.®! Under a statute provid- 
ing that the action may be brought in the name of 
the city on relation of the city solicitor or any 
other authorized agent,°>? it may be brought on rela- 
tion of any authorized agent of the city,5* even 
though he is not an officer named in the statute,>* 
and the statute elsewhere authorizes the city solici- 
tor to begin suit for the city.®® 

In Maine, under a statute providing that the ac- 
tion may be brought in the name of the city, upon 
a written direction signed by the mayor and treas- 
urer but. failing to state to what officer the direction 
shall be given,®® the sending of the direction to the 
city solicitor is sufficient.** Where the action is 
brought to recover back taxes for several years, a 
written direction is sufficient if it names specifically 
the delinquent taxpayer®® and recites the years for 
which taxes remain unpaid;°°® it is not necessary 
that there should be a separate Theos direction 
for each year’s taxes.®° 

[§ 4468] (e) Defenses*!—aa. In General: It is 
no defense that the taxpayer is not® benefited: by 
the tax,°? or that it is being, or will be, improperly 
expended or applied.*? In an action to recover a 
tax levied to pay a judgment against the city, the 
taxpayer cannot set up in defense that the city 
has already paid the judgment,** nor can the fact 
that belligerent occupation of a city has ceased 
be set up in defense of an action to recover a tax 
levied by the military authority.® 

Payment of an amount based on the taxpayer’s 


valuation of his property is no bar to the collec- | 


tion of the remainder of his tax on the valuation 
properly fixed by the assessors,°* nor can the -pay- 
ment of delinquent taxes by the tax collector to 
the city be set up as a defense by the taxpayer 
in a suit by the tax collector against him to recover 
the amount advanced.** 

[§ 4469] bb. Invalidity of Tax and Irregulari- 
ties.°° Irregularities or overvaluation in the assess- 
ment are not available as defenses, where defendant 
has not availed himself of the statutory procedure 
for correcting the errors,®®. or, under a statute so 

48. -.O’Connor vy. Laredo, (Tex. Civ. 
A.) 167 SW 1091. 

Presumption as to authority of offi- 
cer see infra § 4478. 

arG See infra § 4473. 

Wayne v. Goldsmith, 141 Mich. 64. 
528 104 Nw 689, 3 LRANS 1126. 7 SW 583. 

51. O’Connor v. Laredo, (Tex. Civ. 65. 
A.) 167 SW 1091. 

52. See statutory provisions, 66. 


53. ‘Purcell v. Lexington, 186 Ky.|75 SE 649. 
381, 216 SW 599 (“back tax asses- 67. 


lawful manner. 


MUNICIPAL CORPORATIONS 


lights to private consumers, the tax- 76. 
payee having his remedy in case the} A.) 44 SW 879. 
city should use the plant in an un- 77. 

Baltimore, etc., R. 
Co. v. Peo., 200 Ill, 541, 66 NE 148. [a] 
State v. Hamilton, 94 Mo. 544, 


Rutledge v. Fogg, 
(Tenn.) 554, 91 AmD 299. 
Vanduzer v. Irvin, 138 Ga. 524, 


Berry v. Davis, 158 N. Cy 170, 


[44 C.J.] 1349 


restricting defenses, where there is an absence of 
evidence warranting an injunction.”” It is no de- 
fense that the bonds for which the tax was levied 
were irregularly issued ;7! that the municipality levy- 
ing the taxes was not a corporation de jure;‘? that 
there were irregularities in the appointment or pro- 
ceedings of the board of review;** or that the collec- 
tor was a collector de facto.** On the other hand, 
where suit is brought against the person named as 
owner in the assessment roll, he may show in de- 
fense that he is a stranger to the title.”° Also, 
it is a defense that the city had no authority to levy 
the tax,’ or that some mandatory statutory provi- 
sion. was not complied with;’? and where the lack 
of compliance affects the legality of the levy so 
that there is no legal levy in existence, a statute 
limiting the defenses in actions for delinquent taxes 
does not apply.78 A defense that taxes are in ex- 
cess of a statutory limitation is good if they are 
shown not to be within the terms of a validating 
statute.7® It has been held that, where a deter- 
mination of an alleged invalidity of a tax involves 
complicated questions of fact and law, the tax- 
payer should contest the point, by bringing a bill 
in equity to redress the alleged grievance in the 
imposition of the tax,®° and not by motion to vacate 
an order for his examination.®* Also, it has been 
held that, where the validity of the tax depends upon 
the population of the city, the taxpayer cannot 
raise the question whether the city had the requisite 
number of inhabitants except by a quo warranto 
proceeding.®? 

[§ 4470] cc. Equitable Defenses. Under a statute 
allowing equitable defenses in actions to recover a 
tax,8* a defendant may show that the tax commis- 
sioner representing the city had wrongfully refused 
him permission to inspect the assessment roll and 
had later informed him that there was no tax 
against him.§* Also, where the action is brought 
against a purchaser of the land subject to tax, a 
certificate of a city officer that he had made a 
search and found no unpaid tax against the land 
may be set up in defense where the officer was au- 
thorized by statute or charter to make the search;*° 


Conklin v. El Paso, (Tex. Civ. 
. Masterson v. .Hedley, (Tex. 
Civ. A.) 265 SW 406 
Levy by resolution.—W here 
the statute requires that a tax levy 
shall be by ordinance, the defense 
that the levy was by resolution is 
good. Masterson v. Hedley, (Tex. 
Civ. A.) 265 SW 406, 

78. Masterson v. Hedley, supra. 

79. Northern Pac. R. Co. v. Sno- 


3 Coldw. 


sors”). 73 SE 900. eee County, 101 Wash. 686, 172 
54. Purcell v. Lexington, supra. 68. Cross references: : 
55. Purcell v. Lexington, supra. Invalidity or irregularity of prior [a] Statute validating excess 
56. Rev. St. c 10 § 65. proceedings as defense to action | levies is construed to apply only to 
‘57. Rockland y. Farnsworth, 111 to recover taxes generally see]cities which had already collected 


Me. 315, 89 A 65, 

_ 58. Rockland v. Farnsworth, supra. 
59. Rockland y. Farnsworth, supra, 
60. Rockland v. Farnsworth, supra. 
61. In suits to recover general 

taxes see Taxation [87 Cyc 1245]. 

62. Gold Hill v. Caledonia Silver 
Min. = Cox 10) BS* Cas. “No, 5,512,°°5 
Sawy. 57D. 

63. Baltimore, etc., R. Co. v. Peo., 
200 Til. 541, 66 NE 148; Fairfield v. 
Peo., 94.11]. 244; Anderson v. May- 
field, 93 Ky. 230, "19 SW 598, 14 KyL 
370. 

{a] ax to acquire lighting plant. 
—A taxpayer cannot defeat the col- 
lection of a tax levied by a city for 
the purpose of acquiring a lighting 
plant by showing that the city in- 
tends to use the plant to furnish 


Taxation [87 Cye 1245]. 
Irregularities as rar tata validity of 

levy see supra § 43 

69. Joyes Vv. eure: 82 SW 432, 
26 KyL 7138; Erie v. Reed, 113 Pa. 
468, 6 A 679; Macleod v. Campbell, 
57 Can, S. C, 517, 44 DomLR 210, 
[1918] 3 WestWkly. 769. 

70.. Hrie v. Reed, 113 Pa. 468, 6 A 


679. 

T1. Tylertvi. .Tyler Bldg.) .ete., 
Assoc., 98 Tex. 69, 81 SW 2. 

72. "Peo. iv. Pederson, 220 Ill, 554, 


77 NE 251. 

73. Southern Warehouse, etc., Co. 
v. Mechanics’ Trust Co., 56 SW 162, 
21 KyL 1734. 

74. Rockland v. Farnsworth, 111 
Me. 315, 89 A 65. 

75. Coquitlam v. Hoy. 6 B. C. 458. 


them or had taken the last step in 
collecting them, but not to apply to 
a city which had merely sought to 
have the excess levies retained on 
the assessment roll but had failed 
in the attempt. Northern Pac. R. Co. 
v. Snohomish County, 101 Wash. 686, 
LY2. Px 8982 

80. In re Beauty Spring: Water 
Co., 198 N. Y. 413, 91 NE 1101. j 

81. In re Beauty Spring Water 
Co., supra. 

Tyler v. Tyler Bldg., etc., As- 

soc., 98 Tex. 69, 81 SW 2; Avene Vv. 
Tyler Bldg., ete., Assoc., (Civ. <A.) 
82 SW 1066 [rev (Tex.) 86 SW 750). 

83. See statutory provisions. 

84. New York y. Halsey, 132 App. 
Div. 192, 116 NYS 947. : 

85. Elizabeth v. Shirley, 35 N. J. 
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but not otherwise.’ It cannot be shown in defense 
of an action to recover taxes based upon a valid 
assessment that an officer of the city had previously 
without authority made another assessment of the 
same ‘property which the city had repudiated.*’ 

Agreement between taxpayer and city attorney. 
In an action to recover judgment for a tax, based 
on what the taxpayer regarded as an overvaluation 
in the assessment but which he was contesting on the 
ground of exemption, an agreement entered into 
between the city attorney and the taxpayer that, if 
the claim of exemption was ultimately overruled by 
the appellate court, the taxpayer might have an op- 
portunity to file a supplemental statement on the 
valuation, is a valid equitable defense, in whole or 
in part, to the extent of allowing the taxpayer op- 
portunity to show the alleged overvaluation.** 

Delay by city in prosecuting an action once com- 
menced for so long a time as to raise a presumption 
of abandonment will have the effect of dissolving the 
lis pendens in the interest of a purchaser of the 
property without notice where the circumstances are 
such as-to constitute an estoppel against the city,®® 
but where the title to the property continues in the 
person against whom it was assessed and against 
whom the action was brought, he has no equity 
entitling him to set up the delay ofthe city in 
prosecuting the action as a defense.% 

[§ 4471] dd. Estoppel To Urge Defense. A tax- 
payer may be estopped to deny the validity of the 
tax,®4 as where it appears that he knew that the 
work, for which the tax was levied, was going on 
and remained silent about it;9? but unless it ap- 
pears that defendant’s silence was with knowl- 
Hq. 515; Philadelphia v. 


142 Pa, '357, 21 A 976, 12 LRA 751. 
86. Matter of Adjustment Comrs., 


Anderson, 
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v. Stetson, 8 Metec. (Mass.) 393. 
98. Cross references: 
Payment of tax by surrender or can- 


F§§ 4470-4473 


edge, he is not estopped thereby.°? Payment of 
taxes in past years does not estop the taxpayer 
to set up the defense that the property is not tax-. 
able;®* nor does the making of a tax return for a 
particular year affect the right of the taxpayer mak- 
ing it to later assert in defense of an action for 
taxes for such year that he was not liable there- 
for.2> So the reduction of the assessment, where 
it is not shown that the taxpayer asked for the 
reduction or that he appeared before the board of 
review, does not estop him from questioning the 
validity of the assessment roll.%° 

Inconsistent defenses. A taxpayer’s defense, 
denying removal from the city since the assessment, 
is not inconsistent with his defense of nonresidence 
in the_city, where the latter defense raises a ques- 
tion of the validity of the tax, and the former, 
merely the right to recover in a particular form 
of action.” 

[§ 4472] (f£) Set-Off and Counterclaim.°® A tax- 
payer cannot set off obligations due to him from the 
municipality in an action brought, against him to 
recover a tax,?® even though municipal officers have 
agreed with «the taxpayer that it may be done,’ 
and even though the statute grants to the mu- 
nicipality a right to collect the tax in an action 
“fas upon contract.’’? / 

[§ 4473] (g) Parties.? Generally the municipal- 
ity may sue in its own name;* but under some 
statutory provisions suit must be breught in the 
name of the state,> at least in certain cases.6 In 
the case of real estate the proper party defendant 
is the present record owner of the property,’ rather 
than former owners. A person claiming owner- 
[a] Reason for~-rule.—‘‘The obli- 


gation of the tax does not rest on 
contract. It is a statutory liability 
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87. Jetts Bros. Distilling Co. v. 
Carrollton, 178 Ky. 561, 199 SW 37, 

88. New York v. W. W. Hodkinson 
Corp., 218 App.’Div. 116, 218 NYS 217. 

89. Seibert v. Louisville, 125 Ky. 
292, 101 SW 325, 30 KyL 1317. 

90. Louisville v. Sonne, 148 Ky. 
394, 146 SW 739. 

91. Johnson vy. Kessler, 76 Iowa 
411, 41 NW 57; State v. Mastin, 1038 
Mo. 508, 15 SW 529; Buffalo v. Bal- 
com, 134 N.Y. 532,32 NE 7 

[a] Tax to meet bonds.—In an 
action to enforce taxes in payment 
of municipal bonds issued under a 
statute which also confers power to 
levy a certain tax to meet them, a 
party who admits their validity can- 
not dispute the legality of the tax 
sanctioned by the same law. State 
v. Mastin, 103 Mo. 508, 15 SW 529. 

92. Johnson vy. Kessler, 76 Iowa 
411, 41 NW 57; Lamb v. Burlington, 
ete., R. Co., 89 Iowa 333, 

93, Truesdell v, Green, 
215, 10 NW 630. 

94. Deiman v. Ft. Madison, 30 
Iowa 542; Cameron v. Stephenson, 69 
Mo. 372. : 

95. Bibb Nat. Bank vy. Macon, 148 
Ga. 478, 97 SE 72, 

96. New York v. Vanderveer, 91 
App. Div. 303, 86 NYS 659. 


57 Iowa 


97. Crapo v. Stetson, 8 Metc. 
(Mass.) 393. 
{a] Assumpsit.—Where, under the 


statute, assumpsit to recover an un- 
, paid tax lies only where the taxpayer 
has moved out of the city after the 
assessment was made, the taxpayer 
is not estopped from setting up the 
defense in such action that he has 
not moved out of the city since the 
assessment, by having also con- 
tested the validity of the tax on the 
ground that he did not live in the 
city where the tax was levied. Crapo 


cellation of claim against city see 
supra § 4446, 
Set-off or counterclaim in action to 

recover delinquent taxes generally 

see Taxation [87 Cye 1247]. i 

99. Enterprise v. Rawls, 204 Ala. 
528, 86.S 874; Hawkins v. Sumter 
County, 57 Ga. 166; Charlotte v. Keon, 
20.e ING EYE 4G, LOO INE elds 46 
LRANS 135, AnnCas1914C 338; Char- 
lotte v. Keon, 1438 App, Div. 952, 128 
NYS 80. 

{a] Reason for rule.—‘“‘The right 
to recover a tax by a municipality 
against an individual or corporation 
is purely statutory. There is no con- 
tractual relation between such muni- 
cipality and the individual against 
whom it is sought to enforce the tax, 
... My suggestion is that the muni- 
cipality was not seeking to recover 
because of any contract made by the 
defendant, but that the municipality 
was seeking to recover in the exer- 
cise of a governmental function, and 
that it was not permissible for the 
defendant to recover in such action 
for any claims which he may have 
had against such 
this is not so, then our whole system 
of collecting taxes from delinquents 
is thrown into confusion, and, instead 
of a municipality taking steps under 
the various statutes to collect the 
amount of the assessment, it will 
become a question in each case as to 
whether there is not some offset 
which should be made in favor of the 
delinquent taxpayer.” Charlotte v. 
Keon, 128 NYS 80. 


1. ‘Enterprise v. Rawls, 204 Ala. 
528, 86 S 374. 
2. Charlotte v. Keon, 207 N.Y. 


346, 100 NE 1116, 46 LRANS 135, 
AnnCas1914C 338 [rev 143 App. Div. 
961 mem, 128 NYS 1149 mem, and 
rearg den 208 N. Y. 524,; 101. NE 
1124). 


municipality. If] 817 


imposed upon all the inhabitants of 
the state defined as taxable, to the 
end that they may contribute their 
just share to the expenses of govern- 
ment. ... The legislature did not 
change the nature of the obligation 
by providing that the village might 
collect the tax in an action ‘as upon 
contract.’ ... It is the substance of 
the plaintiff's cause of action, and 
not the form of the action, which 
determines the right of setoff, and the 
plaintiff's cause of action is not upon 
contract.” Charlotte vy. Keon, 207 N. 
Y. 346, 348, 349, 100 NE 1116, 46 
LRANS 1385, AnnCas1914C 338. 

3. In action to recover taxes gen- 
erally see Taxation [37 Cyc 1248]. , 
4 Wayne v. Goldsmith, 141 Mich. 
528, 104 NW 689, 3 LRANS 1126; 
Aurora v. Lindsay, 146 Mo. 509, 48 
SW 642 (under statute in force at one 
time); St. Joseph v, Kansas City, 
ete., R. Co., 118 Mo. 671, 24 SW 467 
(city of second class); Page v. Farm- 
ery). 29 ON. 'D, ° 209, 150° “IN Wess 
Memphis v. Looney, 9 Baxt. (Tenn.) 
130, Lockhart vy. Houston, 45 Tex. 


[a] Taxes assessed in ward.— 
Even where a statute provides that 
taxes shall become a debt to the 
township, ward, or city from the per- 
sons to whom they are assessed, an 
action for the recovery of taxes as- 
sessed in a ward is properly brought 
in the name of the city. St. Joseph 
v. Vail, 187 Mich. 276, 100 NW 388. 

5. Adams y. Kuykendall, 83 Miss. 
571, 35 S 830; State v. Lewis, 256 Mo. 
121, 165 SW 327; State v. Hamilton, 
94:Mo. 544, 7 SW 583; State v. Robyn, 
93 Mo. 395, 6 SW 243. 

6. St. Joseph'v. Kansas City, etc., 
R. Co., 118 Mo, 671, 24 SW 467, 

7. State.v. Bartlett, 147 Mo. A: 
133, 125 SW 839. 

8. Middlesboro y. Coal, ete.; Bank, 


For later cases, developments and changes in'the law see cumulative Annotations, same title, page and note number, 
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§§ 4473-4477] 


ship after suit brought may properly be joined by 
supplemental petition.® It is not necessary to join 


-a husband as tenant by curtesy in an action against 


the wife as record owner to whom the land was 
assessed.t° A taxpayer may, in an action against 
him for taxes to pay bonds, impeach the validity 
of the bonds without making bondholders parties.'! 
[§ 4474] (h) Process.12. The general rules re- 
lating to process and service thereof!? are appli- 
cable, except as modified by particular statutes or 
charter provisions.14 Under some statutes, adver- 
tisement in lieu of citation is permissible,’ but 
there must be definiteness and certainty as to the 
persons addressed in the publication of notice.'® 
[§ 4475] (i) Pleading—aa. Petition or Com- 
plaint.17 The complaint or petition must state the 
facts necessary to show a cause of action,!® as, 
for example, the imposition of the tax according to 
law,/® nonpayment of the tax,?° and the situs and 
A mere state- 
ment of the amount due is not sufficient.2? <A 
complaint is sufficient if it meets the statutory re- 
quirements.?? In some jurisdictions the facts con- 
stituting the levy need not be set out,?* and a 
petition to recover special taxes to pay bonded 
indebtedness, where the ordinances making the levy 
are alleged, need not allege the existence of the 
debt.2® Where the tax bill is prima facie evidence 
of the correctness thereof and that all proper 
steps were taken,?* the petition need not allege 
the publication of the ordinance levying the tax,?’ 
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it being necessary and sufficient to allege the facts 
which the statute makes prima facie evidence of 
the right to recover.?§ 

Facts within judicial notice. It is not necessary 
to allege a fact of which the court will take judi- 
cial notice,”® as, for example, the incorporation 
of the municipality.®° 

Amended or supplemental lender. 81 An amend- 
ment of the complaint will be allowed for the 
purpose of giving a more accurate description of 
the property,?? and where taxes accrue and are ° 
payable after the filing of the original petition, a 
supplemental petition is proper.** 

[§ 4476] bb. Plea or Answer.*4 Affirmative de- 
fenses must be specially pleaded,®® and under some 
statutes the particular grounds upon which defend- 
ant claims the tax is invalid must, be set forth.%¢ 
While a denial of knowledge or information suffi- 
cient to form a belief as to certain allegations in 
the complaint may be proper in some instances, a 
it may be improper in other instances,?* as where 
it relates to matters of public record. 39 A plea 
in abatement that the state and county are neces- 
sary parties, in order that their respective tax 
liens may be marshaled, is properly overruled where 
it does not appear that the state and county taxes 
are unpaid.*° 

[§ 4477] (j) Issues and Proof. Essential aver- 
ments of the complaint which are put in issue by 
the answer must be proved;*! and if there is no 
evidence to show any delinquent tax against de- 


110 SW 355, 33 KyL 469 [reh den 111 
SW 335, 33 KyL 961]. 

9. Thornton’ s Unknown Heirs, etc. 
v. Dayton, 216 Ky. 543, 288 SW 310. 

10. Louisville v. Sonne, 148 Ky. 
394, 146 SW 739. 

11. Tyler v. Tyler Bldg., etc., As- 
soc., (Tex. Civ. A.) 82 SW 1066 [rev 
on other grounds 86 SW 750]. 

12. In actions to collect taxes gen- 
erally see Taxation [37 Cyc 1249]. 


13. See Process [382 Cyc 412]. 

as See infra text and notes 15, 
16. 

15./ New Orleans v. De St. Romes, 


28 La. Ann. 17; New Orleans v. Raw- 
lins, 26 La, Ann, 470; New Orleans v. 
Saloy, 12 La. Ann, 751; New Orleans 
v. Schmidt, 10 La. Ann. 771; Botts v. 
New Orleans, 9 La. Ann. 233; New 
Orleans v. Cochrane, 8 La. Ann, 365. 
16. New Orleans v. De St. Romes, 


{a] “Heirs of St. Romes.”’— 
Where, in a suit by a city for the col- 
lection of delinquent taxes, the pub- 
lication of a notice to the delinquent 
taxpayers is addressed to the ‘‘Heirs 
of St. Romes,” such publication does 
not warrant a judgment against the 
persons who may be such heirs, as it 
is too indefinite to amount to a cita- 
tion to anyone. New Orleans v. De 
St. Romes, 28 La. Ann. 17. 

17. Action to recover taxes gen- 
erally see Taxation [37 Cyc 1249]. 


28 La. Ann, 17, 


18. See infra text and notes 19- 
22: : 

19. Reamer v. Louisville, 6 KyL 
748, 13 Ky. Op. 887; McArthur v. 


Dayton, 9 KyL 333, 12 Ky .1 Opi) 297. 

[a] Notice of assessment.—It 
must be alleged that public notice 
was given in two or more newspapers 
for thirty days that the assessments 
were open for examination ae cor- 
rection. ener hee Louisville, 6 KyL 
748, 13 Ky. Op. 38 

20. Frankfort *y ‘Frankfort Safety 
Vault, etc., ae 115 Ky. 660, 74 SW 
676, 25 KyL 46. 

21. Ludlow v. Ludlow, 152 Ky. 
545, 153 SW 783; Wilson v. Belton, 
(Tex. Civ. A.) 206 SW 366; O’Connor 
v. Laredo, (Tex. Civ. A.) 167 \SW 


1091. 
. [a] Sufficient ere Re asi to 
’ personal property.—(1) A complaint 


|Mobile v, Factors’ etc., Ins. Co., 


has been held to be sufficient where it 
describes the property taxed as “per- 
sonal property in the nature of mer- 
chandise”’ (O’Connor v. Laredo, (Tex. 
Civ. A.) 167 SW 1091), (2) or as ‘per- 
sonal property belonging to an es- 
tate which defendants as executors 
had in their possession and control 
in the city on the day when the same 
became assessable (Los Angeles v. 


Glassell, 4 Cal. A. 438, 87 P: 241). 
22. Robinson vy. Caldwell, 6 Ky. 
Op. 184. 
23. Los Angeles v. Glassell, 4 Cal: 


A. 43, 87 P 241; Montpelier v. Central 
Vermont R. Co. 89 Vt. 36, 93 A 1047. 

24. Galveston, ete., R..Co. v. Gal- 
veston, 96 Tex. 520, 74 SW 537. And 
see cases infra this note. 

{a] Allegation that levy and as- 
sessment were duly made (1) is suf- 
ficient. Mobile v. Factors’, etc., Ins. 
Co., 158 Ala. 125, 48 S 342; Wright 
v. San Antonio, (Tex, Civ. A) 50 SW 
406. (2) Thus, a complaint by a city 
to recover taxes was sufficiently defi- 
nite in alleging a levy and assess- 
ment, where it stated that it claimed 
of defendant a specified sum, ‘being 
the taxes due and unpaid upon the as- 
sessment and levy of said taxes duly 
made by the proper authority of the 
city ... said tax levy being made 
on” a specified date on specified prop- 
erty in the city, owned by defendant 
and duly assessed at specified sums. 
supra. 

25. Wright v. San Antonio, (Tex. 
Civ. A.) 50 SW 406; Berry v. San 
Antonio, (Tex. Civ. A.) 46 SW 273. 

26. See infra § 4480. 

27. Shuck v. Lebanon, 107 Ky. 252, 
53 SW 655, 21 KyL 969. 

28. Shuck y. Lebanon, 107 Ky. 252, 
58 SW 655, 21 KyL 969. 

[a] Prima facie case.—To make a 
prima facie case under the statute, 
the petition should allege that the 
ordinance levying the tax,and the as- 
sessment were duly made, that the 
assessment was returned to the clerk, 
and that he from it made out the 
tax bills for the year, signed them, 
and turned them over to the city col- 
lector; and the tax bill should be 
pleaded according to its words or 
substance, as other writings, and, if 
to be had, should be filed with the 


\ 


petition, as should also a copy of 
the ordinance and a copy of the as- 
sessment. Shuck v. Lebanon, 107 Ky. 
252,53 Sw 655, 21 KyL 969. 

29. Page v. ’Farmery, 29 N. D. 209, 
150 NW 471. 

Judicial notice see Evidence §§ 
1807-2008. 

30. Page v. Farmery, 29 N. D. 209, 
150 NW 471. 

31. Joinder of party by supple- 
mental petition see supra § 4473. 

32. Ludlow v. Ludlow, 152 Ky. 
545, 153: SW 783, 

[a] Correction of assessment dis- 
tinguished.—“‘While it may be true 
that in cases of sales by a sheriff or 
other executive officer, he has no au- 
thority to change the assessment for 
the purpose of making it more ac- 


curate, yet where a suit is brought . 


as in this case, it is proper to permit 
the city to file an amended petition, 
not for the purpose of correcting the 
assessment, but for the purpose of 
giving a more accurate description of 
the property, upon which to base a 
judgment of sale.’ Ludlow vy. Lud- 
low, 152 Ky. 545, 551, 1538 SW 783. 
33. Thornton’s Unknown Heirs, ete. 
v. Dayton, 216 Ky. 5438, 288 SW 310. 
34. In action to recover taxes gen- 


erally see Taxation [37 Cyc 1250]. 
35. New York v. Matthews, 180 
N. Y. 41, 72 NE 629; Garza v. San 
Antonio, (Tex. Civ. A.) 214 SW 488. 
[a] Statute of limitations.—Garza 
rite San Antonio, (Tex. Civ. A.) 214 SW 
36. Montpelier v. Central Vermont 
R. Co./ 89 Vt. 36, 938 A 1047. 

37. New York v. Vanderveer, 91 
App. Div. 303, 86; NYS 659. 

88. Greer v. ‘Covington, 83 Ky. 
410, 2 SW 328. 

[a] Thus, a plea that defendant 
‘has no infermation sufficient to form 
a belief’ as to whether certain or- 
dinances were ever published, as “re- 
quired by law,’ is bad. Greer vy. Cov- 
ington, 88 Ky. 210, 2 SW 323. 

39. New York v. Matthews, 180 N. 
Y. 41, 72 NE 629 [aff 86 NYS 1132] 
(answer is frivolous). 

40. Bennison v. Galveston, 34 Tex, 
Civ. A. 382, 78’ SW 1089. 

41. New York v. Vanderveer, 91 
App. Div. 803, 86 NYS 659. 
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fendant, the municipality cannot recover.4? Alle- 
gations of invalidity of the tax must be supported 
by proof sufficient to establish the defense.** The 
use made of property is admissible as bearing upon 
the issue of whether or not it is within the mean- 
ing of an exemption statute.*4 

[§ 4478] (k) Evidence—aa. Presumptions and 
Burden of Proof.*® Certain presumptions will be 
indulged in favor of the validity of the tax,*® 
and the authority of the city officer to begin the 
action.47 However, a statute providing that an as- 
sessment roll shall be presumptive evidence of the 
contents thereof does not apply where an irregu- 
larity appears on the face of the roll;*® and where 
there is delay in taking action to collect the tax, 
amounting to laches, and a loss of part of the as- 
sessment roll,,no presumption will be indulged 
favorable ‘to the regularity of the proceedings be- 
yond what appears upon the face of the record.*® 
After the lapse of twenty years, there is a pre- 
sumption of payment in the absence of other proof 
of delinquency than the assessment.°® Ordinarily 
the burden of proof is on defendant where he relies 
upon the invalidity of, or defects in, the tax,°* 
or upon the invalidity of the debts for which the 
tax was levied,®? or upon its payment.®? Where, 
however, there is a presumption of payment aris- 
ing from lapse of time,°* the burden shifts to 
plaintiff to prove the fact of nonpayment.®> 

[§ 4479] bb. Admissibility and Objections.®° 
When duly authenticated’? and identified,®® assess- 
ment rolls are admissible to show the making of 
the assessment upon which the tax for a particular 
year was levied,°® but not to prove the levy.®° 
An appropriation ordinance is admissible to prove 
an appropriation®' in jurisdictions where an ap- 
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[§§ 4477-4481 


propriation is a condition precedent to a tax levy.*? 
The fact that an assessor failed to make an assess- 


ment on personal property of defendant in the 


city after a particular date cannot be shown in 
evidence against the collector to show a change 
of domicile at that time.®* An objection to a certi- 
ficate or tax bill sued on that it was not such as the 
law contemplated is too general.%* 

[§ 4480] cc. Weight and Sufficiency. Generally, 
by charter or statutory provisions, the municipal- 
ity makes out a prima facie case by introducing the 
tax roll or a certified statement of delinquent taxes 
in evidence,®* any error in the certificate being cured 
by the production of the original assessments, if 
they sustain the certificate;°° but where the pro- 
ceedings are not in rem and defendant’s ownership 
is put in issue, a prima facie case of ownership in- 
dependently of the tax roll must be made out,°%* 
the tax roll alone not establishing the fact of owner- 
ship.°* In the absence of charter or statutory 
provisions, the delinquent list is not prima facie 
evidence of the correctness of the prior proceed- 
ings,®® and the establishment of a valid assessment 
roll is necessary.*° In some jurisdictions it is held 
that, where a valid assessment roll has been once 
established by proof, it has the force of a judgment 
for plaintiff," it being conclusive upon defendant‘? 
and not open to collateral attack.™? 

[§ 4481] (1) Trial, Judgment, Execution, and 
Review.’* Trial. Where an appropriation is a 
condition precedent to a tax levy,“* and the appro- 
priation ordinance is admissible in evidence,’® but 
proof of the appropriation ordinance has been in- 
advertently omitted, the case should be reopened 
to admit it,’7 especially where the levy ordinance, 
containing a reference to the appropriation ordi- 


42. Peo. v. Chicago, ete., R. Co.,| 197 SW 472. dence see supra § 4412. 
214 Ill. 25, 73 NE 339. 51. Ky.—Asher v. Pineville, 140 66. State v. Edwards, 162 Mo. 660, 
43. Berry v. San Antonio, (Tex.| Ky. 670, 131 SW 512; Sherley v.|63 SW 388. 


Civ. A.) 46 SW 273. 

{a] Lack of provision for tax.— 
To prove the invalidity of the tax it 
is not sufficient to show that none 
of the ordinances authorizing the 
issuance of bonds contained provi- 


Louisville, 53 SW 530, 21 Kyl 945.; 
Mo.—State v. Young, 178 SW 52. 
Nebr.—State v. Several Parcels of 

Land, 80 Nebr. 11, 1183 NW 810, 78 

Nebr. 703, 111 NW 601. 

N. Y.—New York v. Vanderveer, 91 


67. State v. Bartlett, 147 Mo. <A. 
133, 125 SW ‘839. 

68. State v. Bartlett, supra. 

69. Los Angeles v. Los Angeles 
City Waterworks Co., 49 Cal. 638, 

70. New York v. Vanderveer, 91 


sions for a tax therefor, where it is 
not clearly shown that such provi- 
sions were not made at the time the 


bonded debt was created. Berry v. 
San Antonio, (Tex. Civ. A.) 46 SW 
273. 

44. Gunter y. Jackson, 130 Miss. 


686, 94 S 842, 27 ALR 1043 (ware- 
house owned by church). 

45. In action to recover taxes gen- 
erally see Taxation [37 Cyc 1251]. 

46. Asher v. Pineville, 140 Ky. 670, 
181 SW 512; Southern Warehouse 
etc., Co, v. Mechanics’ Trust Co., 56 
SW 162, 21 Kyl 1734; Powell v. 
Louisville, 52 SW 798, 21 Kyl 554; 
Fonda v. Louisville, 49 SW 785, 20 
KyL 1652; State v. Several Parcels 
of Land, 80 Nebr. 11, 113 NW _ 810, 
78 Nebr. 708, 111 NW 601; New York 
v. Vanderveer, 91 App. Div. 3038, 86 
NYS 659. 

fa] Publication of proceedings of 
council—Where the tax bills are 
properly authenticated, it must be 
presumed that the proceedings of the 
council were duly published. Powell 
v. Louisville, 52 SW 798, 21 Kyl 554. 

47. O’Connor y. Laredo, (Tex. Civ. 
A.) 167 SW 1091. 

4s. Allter v. St. Johnsville, 130 
App. Div. 297, 114 NYS 355. 

[a] “The assessment roll itself 
repels) the presumption.”—Allter v. 
St. Johnsville, 180 App. Div. 297, 302, 
114 NYS 355. 

49. Martin v. Burleigh County, 38 
N. D. 3738, 165 NW 520. 

50. Leake v. Dallas, (Tex. Civ. A.) 


App. Div. 308, 86 NYS 659. 

Tex,—Tyler':v. ‘Tyler? Blde., ete; 
Assoc., (Civ. jA.) 82 SW 1066 [rev on 
other grounds 99 Tex. 6, 86 SW 750]; 
Berry v. San Antonio, (Tex. Civ. A.) 
46 SW 273. 

52. Wright v. San Antonio, supra. 

53. Leake v. Dallas, (Tex, Civ. A.) 
197 SW 472. ‘ 

54. See supra text and note 50. 

55. Leake vy. Dallas, (Tex. Civ. A.) 
197 SW 472. 

56. In action to recover taxes gen- 
erally see Taxation [387 Cyc 1252]. 

57. Wscondido v. Wohlford, 1538 
Cal. 40, 94 P 232. 

58. Escondido v. Wohlford, supra, 

59. Escondido vy. Wohlford, supra. 

60. Earle v. Henrietta, 91 Tex. 301, 
43 SW 15. 

61. Peo. 
282 Ill. 206, 118 NE 439. 

62. See supra § 4376. 

63. Lowell Tax Collector v, Han- 
chett, 240 Mass. 557, 134 NI 355. 

64. St. Joseph v. Pitt, 109 Mo, A. 
635, 83 SW 544. 

65. Pfirrman y. Clifton, 96 SW 810, 
29 KyL 1008; Albin Co. v. Louisville, 
IVT Key. 895, 9790. S Wee t4 025 > Keyl 
2055; Fonda v. “Louisville, 49 SW 
785, 20 Kyl 1652; State v. Young, 
(Mo,) 178 SW 52; State v: Edwards, 
162 Mo, 660, 68 SW 388; Dill v. Rising 
Star, (Tex. Commn. .A.) 269 SW 769 
[aff (Civ. A.) 259 SW 652]; Houston 
v. Stewart, 40 Tex. Civ. A. 499, 90 
Sw 49. 

Effect of assessment roll as evi- 


v. Chicago, ete., R. Co., | 


App. Div. 303, 86 NYS 659; New York 
v. Streeter, 91 App. Div, 206, 86 NYS 
665 [aff 180 N. Y. 507 mem, 72 NE 


631 mem]. 
[a] Evidence held sufficient.— 
Where, in a suit to collect a tax 


alleged to have been “duly imposed” 
on the personal property of defend- 
ant, defendant denied any knowledge 
as to the truth of the allegation, and 
plaintiff introduced evidence of books 
of annual record and showed the 
preparation of the assessment rolls, 
their delivery, the computation of the 
tax, and the delivery of the assess- 
ment rolls by the municipal assembly 
to the receiver of taxes, the certifi- 
cate of the board of taxes and as- 
sessments, with the warrant of the 
municipal assembly indorsed there- 
on, and certified copies of the City 
Record, together with proofs of pub- 
lication, a prima facie case in favor 
of plaintiff was established, entitling 
it to judgment, in the absence of any 
evidence in favor of defendant. New 
York v. Streeter, 91 App. Div. 206, 
ee te 665 [aff 180 N. Y. 507, 72 NE 
71. New York v. Vanderveer, 91 
App. Div. 303, 86 NYS 659. 
72. New York vy. Vanderveer, supra. 
73. New York v. Vanderveer, supra. 
74. In action to recover taxes gen- 
erally see Taxation [37 Cyc 1253]. 
75. See supra § 43876. 
76. See supra § 4479, 
Peo. v. Chicago, 


77. ete. Re lCo: 
282 Ill. 206, 118 NE 439. d meer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 
| 


§§ 4481-4484] 


- may be had for the authorized taxes.*? 


nance, has already been admitted in evidence.’8 

Judgment. Where an action by the municipality 
to recover unpaid taxes is authorized, a personal 
judgment for the amount of the tax may be ren- 
dered,*® in addition to any authorized judgment for 
foreclosure of the lien upon the property.8° In a 
joint action against numerous delinquents, a gen- 
eral judgment against all is permissible.2t Where 
a part of the taxes were unauthorized, recovery 
Where a 
judgment inadvertently entered by default is void, 
it does not affect the validity of a judgment prop- 
erly rendered at. a subsequent time.8? The _judg- 
ment must correspond with the pleadings** and 
proof,®> but, asking for excessive relief, as where 
a lien is sought, will nat prevent recovery as in 
an ordinary action.®® 

Interest on judgment.®” Judgments for taxes do 
not bear interest in the absence of statutory au- 
thorization.®® Generally, however, under the stat- 
utes,®® the judgment bears interest from its date,®° 
unless penalties have been imposed under a statute 
which -also provides that, where penalties are im- 
‘posed, recovery of interest shall not be allowed. 
Interest in excess of the statutory rate will not be 
allowed as a penalty in the absence of power of 
the city under thé statute to impose penalties.% 

Conclusiveness of judgment.°? The judgment is 
conclusive upon the question of regularity of the 
assessment,°* and all-issues which the court was re- 
quired to inquire into in the trial.% 

Setting aside judgment. Proceedings to set aside 
a judgment for taxes will not be allowed where the 
party seeking to set aside the judgment has-been 
guilty of laches.®® 

Appeal. The acceptance of taxes by a clerk 
according to a judgment reducing their amount, 
in ignorance of the fact that an appeal had been 
taken from the judgment, is not such an assent to 
the judgment by the municipality as to authorize a 
dismissal. of the appeal.®” 

Execution.®® An execution sale under a judgment 
in favor of a city for taxes does not divest the 
title of the owner where he was not a party to the 


78. Peo. v. Chicago, ete., R, Co.,: 


79. Greer v. Covington, 83 Ky. 410,| La. Ann, 862. 
2 SW 323; New Orleans v. Fisk, 14 91. 


La. Ann. 862; Berry v. San Antonio,j107 SE 852; Burkhart y. Fitzgerald, 6. 
137 Ga. 366, 73 SE 583. 7. 
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90. Greer v. Covington, 83 Ky. 410, 
2 SW 8238; New Orleans y. Fisk, 14] R. Co., 89 Vt. 36, 93 A 1047. 
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suit in which the sale was made and the sale was 
made after the return day of the writ had expired, 
and the constable failed to return it and retain a 
copy as required by law.% 

[§ 4482] (m) Costs and Fees.! When and to the 
extent that they are fixed by statute? or by ordi- 
nance under legislative authorization,? costs and 
fees are taxable and recoverable in proceedings 
to collect municipal taxes. Where under the statute 
costs are to be taxed as may be deemed just and 
reasonable, a plaintiff who prevails on numerous 
frivolous questions raised may be awarded full 
costs,* even though only a part of the taxes sued 
for are recovered.® Where constitutional and statu- 
tory provistons permit the payment of taxes and 
interest in scrip or other evidence of the city’s 
indebtedness,® but omit all reference to costs, the 
latter must be paid in eash.? Usually attorney’s 
fees are not allowable,? but in some jurisdictions 
such an allowance is made.® 

[§ 4483] (3) Garnishment. In some municipali- 
ties, collection may be enforced by garnishing any- 
one indebted to the delinquent taxpayer.‘° 

[§ 4484] (4) Distress.11 In some jurisdictions, 
personal property may be seized by municipal offi- 
cers under distress for taxes,1* and in some juris- 
dictions, if personal property belonging to the tax- 
payer can be found, it must be sold before a sale 
of the land can be made.'? Property subject to dis- 
traint includes goods and chattels of the person 
against whom the taxes are assessed situated in the 
municipality,44 and goods and chattels upon. the 
land in respect of which the taxes are due,!> in- 
cluding the property of or in possession of any 
other occupant of the premises,'® provided, in the 
latter case, the goods and chattels are in the pos- 
session of the occupant under circumstances which 
give him a right to control over them.17 Goods in 
the possession of a taxpayer under a conditional 
sale agreement are subject to distraint by the city,1§ 
the city succeeding to the taxpayer’s right to the 
title upon the performance of the condition.1® It 
is generally provided'that, before personal property 
can be seized and sold for the payment of munici- 


_ 4. Montpelier vy. Central Vermont 


5. Montpelier vy. Central Vermont 


Palmer v. Phinizy, 151 Ga. 589,| R. Co., supra. 


See supra § 4446. 
New Orleans vy. Jackson, 33 La. 


(Tex. Civ. A.) 46 SW 2738. 

80. Henrietta v. Eustis, 87 Tex. 14, 
26 SW 619; Berry v. San Antonio, 
(Tex. Civ. A.) 46 SW 273. ? 

81. New Orleans y. Rawlins, 26 
La. Ann. 470. 

$2. Law:,.v. Peo. 87... Tl... 385} 
Wright v. San Antonio, (Tex. Civ. A.) 
50 SW 406. 

83. New Orleans v. Ker, 26 La. 
Ann. 491. ng 

84. Fonda v. Louisville, 49 SW 
785, 20 KyL 1652. 

85. Fonda v. Louisville, supra. 

86. Jefferson v. McCarty, 74 Mo. 


87. Interest on: 
Judgments: 
Generally see Interest §§ 79-89. 
For recovery of taxes generally see 
Taxation [87 Cyc 1254]. 
Municipal taxes generally see supra 
§ 4447. 


88. Simmons Hardware Co. v. St. 
Louis, (Mo.) 192 SW. 394. 

[a] Authority will not be implied 
from a statute allowing recovery of 
interest on written contracts and ac- 
counts and for money had and re- 
ceived to another’s use. Simmons 
Hardware Co. v. St. Louis, (Mo.) 192 
Sw 394. ale 

89. See statutory provisions, 


92. See infra § 4537. 

93. Collateral attack on judgments 
for taxes generally see Judgments § 
819 


94. Harris v. Mayfield, (Tex. Civ. 
A.) 244 SW 857. 

95. Harris v. Mayfield, supra. j 

Matters concluded by judgment in 
action to recover taxes generally see 
Judgments §§ 1381-1384. 

96. Philadelphia v. Wallace, 22 Pa. 
Co. 128. 
97! Serrill v. New Orleans, 27 La. 
Ann, 520. 

98. Cross references: 
Arrest of execution by affidavit of il- 

legality see infra § 4524. 
Summary . execution see 

4507. 

99. Jacobshagen v. Moylan, 26 La. 
Ann, 735. 

1. Generally see Costs 15 C. J. p 


infra § 


In action to enforce taxes generally 
see Taxation [37 Cyc 1255]. 

2. Southworth v. New Orleans, 25 
La. Ann. 333; Boutte v. Bryant, 10 
La. Ann, 659; Philadelphia v. Milli- 
gan, 147 Pa. 338, 238 A 454, 

B.. Cheever v. Merritt, 5 Allen 
(Mass.) 563; Cape Girardeau v. Riley, 
72 Mo. 220. 


Ann, 1038. 
aa Cape Girardeau v. Riley, 72 Mo. 


9.) (Teat, wasPerry,. .CPexisCiv. «Ak) 
216 SW 650. 

10. Wilmington y. Sprunt, 114 N. 
C. 310, 19 SE 348. ; 

Garnishment generally see Gar- 
nishment 28 C. J. p 1. 

For collection of taxes gener- 
ally see Taxation [87 Cyc 1236]. 

12. See cases infra,notes 14-19. 

13. See infra § 4506. 

14. Le Bruyne y. Laurier, 8 Sask. 
L. 251, 25 DomLR 746, 33 WestLR 
107, 9 WestWkly 682. 

15. Le Bruyne vy. Laurier, supra. 

16. Le Bruyne v. Laurier, supra. 

17. Le Bruyne v. Laurier, supra. 

[a] Threshing outfit, the property 
of a stranger moved onto the land 
for the purpose of threshing, and left 
there owing to inclement weather, is 
not liable to distress. Le Bruyne v. 
Laurier, 8 Sask. L. 251, 25 DomLR 
AS 33 WestLR 107, 9 WestWkly 
682, 

18. John Deere. Plow Co. y. Scott, 
7 Sask, L. 276, 20 DomLR 548, 29 
WestLR 542. 

19. John Deere Plow Co. v. Scott, 
supra. 
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pal taxes, there must be a delivery of the tax dupli- 
cate and warrant,2° and a demand on the tax- 
payer to pay;?! and, under charter provisions in 
some cities, it is necessary that delinquent lists 
‘shall be sent to the collector at least once a year 
in order to preserve the right of distress.” 

[§ 4485] (5) Sale of Land—(a) Power and Duty 
To Sell.23 Real property cannot be sold for unpaid 
municipal taxes thereon,”* except where such power 
has been conferred on the municipality either ex- 
pressly or by necessary implication,?> and then al- 
ways subject to the statutory limitations thereon ;*° 
and such authority conferred upon the municipal- 
ity may make the sale mandatory and not discre- 
tionary.27 The power to sell is not to’ be inferred 
from mere power to levy and collect taxes,”* nor, 
in the case of a public service corporation, where 
the sale would destroy the publie use of the prop- 
erty ;2° but the power is necessarily implied from 
charter power to provide for redemption of land 
sold for taxes,®° or from power to collect taxes in 
the same manner as township officers authorized 
to sell real estate for unpaid ‘taxes.*1 The city is 
under no necessity of exhausting defendant’s per- 
sonalty before selling the real estate, unless the 
statute requires it;°* but, where the statute does 
not require it, it must appear, before a sale can 
be made, that the taxes remained unpaid,** and 
that the collector was not able to collect,** and the 
reason for the failure to collect must be stated by 
the collector in his account or return.*® The mu- 
nicipality may be estopped to sell because of a 
compromise made by a city officer and ratified by 
the municipality.*® 

Repeal of statutes. A section in a general law, 
enacted under a constitutional requirement, giving 
to cities electing to abandon their charters and 
reorganize under the general law a right summarily 
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to sell lands for ‘‘the fotal amount of taxes due 


on the property,’’ is construed to give the city 
power to sell the land for taxes accruing prior 
to. the reorganization, as well as since,** and its 
right to do so is not abridged by other sections of 
the same law giving the city a right to bring an 
action for the recovery of such taxes.*® An earlier 
statute providing a method of collecting back taxes 
and water rates and for the levy of a tax to in- 


clude both is not impliedly repealed by a later. 


general statute relating to the collection of taxes 
generally,?® and a sale in fee under the earlier 
statute is not invalidated by a’provision of the later 
act requiring a sale to the person who will pur- 
chase for the shortest term, or in fee where no one 
will purchase for a shorter term.*? While an amend- 
atory act generally operates as a repeal of all 
inconsistent provisions in the statute which is 
amended,*! the right of a city summarily to sell 
land for taxes under a statute is not affected by 
a later amendatory act which in terms provides 
that nothing therein contained should be construed 
to impair any of the city’s rights or remedies under 
the earlier statute;#? but a city charter granting 
the right to sell is a ‘‘special law’’ within the mean- 
ing of a later statute repealing all inconsistent 
provisions in prior special laws,* and a provision 
conferring power to sell, when inconsistent with the 
later provisions, is thereby repealed.*# A city is 
under no obligation to exhaust defendant’s per- 
sonalty before selling the real estate,*® where the 
sale is made subsequent to the enactment of a law 
repealing an earlier statute making such procedure 
necessary.*® 

Resale. The city may make a second sale of the 
same property for the same taxes, where the first 
sale was made to the city and was probably in- 
valid,*7 or where the purchaser failed to complete 


20. Wise vy. Eastham, 30 Ind. 133.] cannot be sold where the amount of 34. Boland y. Toronto, supra; 
21. Goldie v. Jokns, 16 Ont, A.| the taxes due is less than the speci- 35. Boland v. Toronto, supra. 

129. f fied sum fixed by statute. Bole v. Mc- 36. Kneeland vy. Gilman, 24 Wis. 
22. Covington Gaslight Co, v. Cov-| Kelvy, 189 Pa. 505, 42 A 42; Hunter] 39. 

ington, 84 Ky. 94, 2 SW 326, 8 KyL| v. Jones, 31 PittsbLegJNS (Pa.) 251. State v. Tufts, 108 Mo. 418, 
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23. For nonpayment of taxes gen- 


{b] Land of nonresidents.—Under 
some statutes only .the land of non- [a] 


37. 
22 SW 91, 15 SW 9654, 


[95 4484-4485. 


erally see Taxation [37 Cyc 1280]. 

24. Johnston v. Louisville, 11 
Bau (Ky.) 527; and cases infra notes 
25-29. 

25. Ala.—Ex p. Helm, 209 Ala. 1, 
95 S 546. 

Jnd.—Noble y. Indianapolis, 16 Ind. 
506. 

Tlowa.—Ham vy. Miller, 20 Towa 450. 

Ky.—Johnston v. Louisville, 11 
Bush 527. 

La.—Hodge v. Cleary, 18 La. 514, 

Mo.—State v. Kennedy, (A.) 207 
SW 71. 

Nebr.—Kittle v. Shervin, 11 Nebr. 
65, 7 NW 861 (recognizing rule), 

N. J.—Title Guarantee Land Co. v. 
Paterson, 76 N. J. Eq. 5389, 74 A 794; 
Gay ouyee v. Jersey City, (Sup.) 59 
A 


N, -Y¥.—Glover v. Edgewater, 1 
Hun 486, 3 Thomps. & C, 497. 

Oh.—Zumstein v. Consolidated 
Coal, etc., Co., 11 Oh. Dec. (Reprint) 
156, 25 CincLBul 95. 

Pa.—Bole v. McKelvy, 189 Pa. 505, 
42 A 42. 

Tex.—Henrietta v. Eustis, 87 Tex. 
14, 26 SW 619; McCrary v. Comanche, 
(Civ. A.) 34 SW_ 679. 

Wash.—Port Townsend vy. 
beis, 28 Wash. 533, 68 P 1045. 

Wis.—Kneeland v. Gilman, 24 Wis. 
39 (recognizing rule). 

Ont.—McKay v. Bamberger, 30 U. 
Cc. Q: B,. 95. 

26. See cases infra this note. 

{a] Amount due.—Réal_ estate 


Hisen- 


residents can be summarily sold by 
a. city for taxes, no power existing 


under the statute to sell land owned’ 


by residents in this way. McKay vy. 
Bamberger, 30 U. C. Q. B. 95. 
{c] Certificate of delinquency.—A 


certificate of the city or town clerk- 


as to delinquent taxes, required by 
statute is a condition precedent to 
the jurisdiction of the register in 
chancery to give the prescribed no- 
tice to the owners of the property, 
and compliance therewith is neces- 
sary in order that a sale may divest 
the legal title out of the owner and 
invest the same in the purchasers. 
Ex p. Helm, 209 Ala. 1, 95 S 546 


{d] Assessment.—(1) Where 
property has not been assessed, it 
cannot be sold for taxes. Stockhkridge 


v. Martin, 4 La. A, 410; (2) In order 
to support a proceeding to enforce by 
judgment and sale the collection of 


taxes on real estate, the assessment 


thereof must be by a valid and ac- 
curate description. State v, Ken- 
nedy, (Mo, A.) 207 SW 71. 
27. Hugg v. Camden, 39 N. J. L. 620, 
28. Ham v. Miller, 20 Iowa 450. 
29. Covington Gas Light Co. v. 


Covington, 7 KyL. 768, 18 Ky. Op. 
1 r , 
Boat St. Louis vy. Russell, 9 Mo. 


7. 

31. Rellstob v. Belmar, 58 N. J. L. 
489, 34 A 885. 

32. See infra § 4506. 

33. Boland v. Toronto, 32 Ont, 358. 


Reason for rule.—‘‘The gen- 
eral assembly must have known that 
there would be delinquent taxes due 
these cities at the time of the change 
from the special to the general law, 
and we should expect to find some 
provision’ to meet such cases... . 
This section is broad and compre- 
hensive, and, in providing that the 
sale be made for and in payment of 
the total amount of taxes and spe- 
cial assessments due on the property, 
it includes all the delinquent taxes 
and special assessments mentioned in 
section 4715. If there are delinquent 
taxes for prior years for the pay- 
ment of which no sale has been made. 
they are to be brought forward and 
constitute a part of the taxes for 
which the property is sold.” State 
Me Tufts, 108 Mo. 418, 421, 422, 22 sw 


38. State v. Tufts, supra. 
39. Title Guarantee Land Co. v. 
Paterson, 76 N. J. Eq. 539, 74 A 794. 
40. Title Guarantee Land Co. vy. 
eaacitice eee i 
4 ee Statutes [36 Cyc 1082]. 
42. Campbell v. Dewick, 20 N Ale 
eis, Boseerh . 
§ ozarth v. BH Harbor 
85 N. J. L. 412, 89 A920. ete 
44. Bozarth y. Egg Harbor City, 
supra, 
an Pane, 4506. 
4 : e v. Shervin, 11 Nebr. '. 
7 NW 861. = 
47. McCrary v. Comanche, 
Civ. A.) 34 SW 679. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the purchase ;#® but where property is once sold in 
satisfaction of a municipal claim under cireum- 
stances making it the duty of the city to discharge 
its lien for taxes out of the proceeds, it cannot, 
after failure to do so, have the property sold a 
second time for the. taxes.*® 

[§ 4486] (b) Procedure®°—aa, In General. The 
procedure to sell land for taxes thereon may be 
either summary,°*! or by an action to foreclose the 
lien on the real estate for the unpaid taxes.°? In 
some jurisdictions the summary mode prescribed by 
statute or charter is exclusive,®* while in other juris- 
dictions the municipality may proceed in either 
way.°* Sometimes the procedure is by a scire facias 
sur municipal claim,®> and sometimes by an appli- 
eation for judgment of sale without formal plead- 
ings.56 

[§ 4487] bb. Particular Remedies and Procedure 
Thereunder—(aa) Summary Sale.°’7 Where, as is 
the case under some statutes, a summary sale of 
land for taxes may. be had,°* the sale must be in 
strict compliance with the requirements of the stat- 
utes,°® as, for example, requirements that a delin- 
quent list shall be made out and returned by the 
city collector,®° or that an order shall be made by 
the common council and entered on the records par- 
ticularly describing the premises to be sold,®? or 
that the owner’s name shall be given and published 
in the proceedings ;°? but, where the statute so pro- 
vides,®* an irregularity, error, or mistake within its 
terms will not invalidate the sale.®+ 

[§ 4488] (bb) Application for Judgment of Sale. 


48. In re Lindner, 114 La. 895, 38 


S 610. 
49, City v. Lewis, 4 Phila, (Pa.) 


135 Gove: vy. Tacoma, 


50. For sale of land on nonpay-|P 73. 


ment of real property taxes generally 


ers, and to offer to sell to’the person 
who would take the. least. quantity 
and pay all taxes against the owner. 
384 Wash. 434, 76 


60. Cooper v. Coleman, 91 W. Va. 


“ 


[44 O.J.] 1355 


Where the statute so provides,®* the remedy for col- 
lection of delinquent taxes is by application for 
judgment of sale. 

Objections. An objection that the purported tax 
levy ordinance was not certified by the county clerk 
is broad enough to allow the point to be raised that 
it was not a certified copy of the tax levy ordi- 
nance.°® he 

Proof. A prima facie case is established by in- 
troducing the delinquent tax list and proof of notice, 
of application for judgment.®’ One filing objections 
to a judgment for a city tax on the grounds of non- 
compliance with the statute has the burden of prov- 
ing the objection.°* Proof of the time when an 
ordinance was filed with the county clerk does not, 
of itself establish the time when it was passed by. 
the city couneil.®® 

Appeal. Where the validity of a city tax is ques- 
tioned below on the ground that it is excessive and 
the ordinance is introduced merely for the purpose 
of showing an excessive rate, the tax cannot be at- 
tacked on appeal because the ordinance was de-. 
fective.” 

[§ 4489] (cc) Scire Facias. Where the statute. 
so provides," the remedy for the collection of de-, 
linquent taxes is by scire facias sur municipal lien.”? 
It is not a defense to such proceedings that. the 


, assessment was erroneous where defendant has not 


availed himself of the statutory methods for cor- 
recting it.78 

Opening judgment. The judgment ordering the 
sale will not be opened except for goad cause shown 


dent owners of lots, the owner’s 
name must in all cases be given 
and, published in the. proceedings. 
The statement that the owner is 
unknown cannot make such a sale 
valid. Carmichael y. Aikin, 13 La. 


see Taxation [37 Cyc 1293]. 

51. See infra § 4507. 

52. See infra § 4490. 

53. Johnston vy. Louisville, 11 
Bush (Ky.) 527. ‘ 

54. Landis v. Sea Isle City,.66 N. 
J. L. 558, 49 A 685; Port Townsend 
v. Hisenbeis, 28 Wash, 533, 68 P 
1045. 

85. See infra § 4489. 

56. See infra § 4488. 

57. Exclusive or. optional remedy 
see supra § 4486. 5 el 

58. See statutory provisions. 

59. U. S.—Washington v. Pratt, 8 
Wheat. 681, 5 L. ed. 714. 

Ga.—Ansley v. Wilson, 50 Ga. 418. 

Ky.—Johnston v. Louisville, 11 
Bush 527. (op 

La.—Carmichael y. Aikin, 13 La. 
205; Piron v. Bach, 10 La. Ann. 13. 

Minn —St. Anthony Falls Water 
Power Co. v. Greely, 11 Minn. 321. 

Miss.—Nixon y. Biloxi, 76 Miss. 
810, 25 S 664. 

Mont.—Lockey v. Walker, 12 Mont. 
577, 31 P. 639. 

N. J.—Poillon v. Rutherford, 58 N. 


‘J. L, 118, 32 A 688. 


N. Y.—Erschler vy. Lennox, 11 App. 
Div. 511, 42 NYS 805; Ely v. Azoy, 39 
Misc. 669, 80 NYS 620. 

Tenn.—Shoalwater v. Armstrong, 9 
Humphr. 217. 

Wash.—Gove v. Tacoma, 34 Wash. 
434, 76 P73; Port Townsend v. Hisen- 
beis, 28 Wash. 533, 68 P 1045. ; 

W. Va.—Cooper v. Coleman, 91° W. 
Va. 300, 116 SE 158. 

[a] Excess in amount.—A sum- 
mary sale is void where there is an 
excess of one dollar charged, taken 
in connection with such other ir- 
regularities as failure to comply with 
the requirements to accompany the 
roll with an affidavit as to its cor- 
rectness, to carry out in_ separate 
columns the amount issued against 
each owner, to sell in the alphabeti- 


‘eal order of the names of the own- 


300, 116 SE 158. 
fa] Such lists must be made a 
part of the proceeding of record in 


the office of the clerk of the court’ 
‘having jurisdiction of the sale. 


Ho- 
gan v. Piggott, 60 W. Va. 541, 56 SE 
189, 

{b] Return by superintendent of 
accounts.—Under a statute, requir- 
ing the city collector to make out and 
return lists of lands delinquent for 
the nonpayment of municipal taxes, 
a delinquent list, made out and re- 
turned by the superintendent of the 
department of accounts and finance 
is void. Cooper v. Coleman, 91 W. 
Va. 300, 116 SE 158. 

[c] Power and duty to record 
such lists will be inferred from an 
express provision to that effect re- 
lating to state taxes where the stat- 
ute provides that the collection of 
municipal taxes shall follow. the 
method of collection of state taxes. 
Hogan v. Piggott, 60 W. Va.'541, 56 
SE 189. 

Recording of delinquent list in pro- 
ceedings to sell land for taxes gen- 
erally see Taxation [387 Cye 1297]. 

61. Erschler v. Lennox, 11 App. 
Div..511, 42 NYS 805. 

[a] Misdescription of property.— 
A sale of a lot for city taxes is in- 
valid where the description of the 
lot in the order of sale made by the 
common council gives boundaries 
which include another lot not owned 
by the person for whose taxes the 
sale was ordered, the city charter 
providing that, before sale of land 
for taxes, an order shall be made by 
the common council, and entered on 
the records, ‘‘particularly describing 
the premises to be sold.’”’ Erschler v. 


Lennox, 11; App. Div. 511,42 NYS 
805. 
62. Carmichael vy. Aikin, 13 La. 


[a] MNonresidents.—In a sale for 
taxes due New Orleans by nonresi- 


205. 

63. See statutory provisions, 

64. Ritchie Lumber Co, v. Nutter, 
66 W. Va. 444, 66 SE 646. ‘ 

65. See statutory provisions; and 
Hutchinson vy. Self, 152 Til. 542, 39 


NE 27. 

66. Peo. v. Kankakee, etc., R. Co., 
218 Ill, 588, %5: NE 1063. 

67. Peo, v. Wabash R. Co., 281 Ill. 
382, 117 NE 1048. 

68. Peo. v..Wabash R. Co., 256 IIl., 
626, abe 187. 

a urden of proving an appro- 
priation ordinance invalid eee it 
purports to be for the fiscal year 
subsequent to the one in which it 
was passed is upon the objector, and 
if he fails to introduee such ordi- 
nance in evidence, relying upon proof 
as_to its substance, and the levy 
ordinance, which was in evidence, re- 
cites that the appropriation was 
made for the “current” fiscal year, 
the objection is not sustained by the 
proof. Peo. v. Chicago, ete, R. Co., 
189 Til. 397, 59 NE.946. 

69. Keokuk, etc., Bridge Co, v: 
Peo,, 161 Ill. 132, 48 NE 691. ; 

[a] Walidity of tax.—Where a city 
tax is attacked on the ground that, 
at the time of its levy and extension, 
no ordinance authorizing its levy 
had been passed, proof that the 
ordinance was filed with the county: 
clerk after the extension of the tax 
is not sufficient to prove that the 
tax was extended before passage. 
of the ordinance. Keokuk, ete., 
Brae Co, v. Peo., 161 Ill. 132, 438 NB 

70. Indiana, ete, R. Co. v. Peo., 
201 Ill. 351, 66 NE 293. 

71. See statutory provisions, 

72. Philadelphia v. Merritt, 29 Paz 
Super. 433; Pittsburg v. Magee, 15 
Pa. Super. 264. ; 

73. Philadelphia v. Phillips, 65 Pa: 
Super. 578; Philadelphia v. Phillips, 
25 Pa. Dist. 445, 
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why the taxes should not be paid,’* and only where 
the taxpayer has asserted his rights promptly and 
without delay.” 

[§ 4490] (dd) Action to Foreclose Lien.”® Under 
some statutes’? the city may sue.to foreclose the 
lien on real estate for unpaid taxes.“* The suit 
must be brought within the time fixed by the 
statute.”® 


Defenses. It is a defense that conditions prece- 


dent to the bringing of the suit have not been per-- 


formed,®° or that the suit is brought to foreclose a 
tax lien for a gross sum assessed against several lots 
in a block, upon the aggregate valuation and assess- 
ment of them made by the city authorities, without 
a return of the lots as one tract or parcel of land 
by the owner.*! The defense that the suit was not 
brought within the statutory period®? is available 
to a mortgagee of the property.®® It is not a de- 
fense that there has been a prior sale of the land 
for the tax where such prior sale is shown to be 
void.8* A defense on a technical ground will not 
excuse the nonpayment of a tax for a long series 
of years where the taxpayer neglected to avail him- 
self of a remedy for the correction of the error open 
to him at any time during such period.*® 

Parties. Where a city charter provided that a tax 
should be a lien on the real estate, and afterward a 
general statute was passed providing that there 
should be a lien in favor of the state for city taxes, 
a suit to enforce the lien for city taxes should be 
brought in the name of the state.°° Where the prop- 
erty has been conveyed subsequent to the acerual of 


Philadelphia v. Unknown Own-| 342, 20 S 538. 
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Return of nulla bona upon a 
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the tax lien, the suit may be brought against the 
present owner®’ without joining former owners as 
defendants.6& Owners of property adjoining the 
taxed property and having private easements over 
it of light, air, and access are not necessary 
parties.®? 

Pleading. The bill, complaint, or petition must 
show a valid levy and assessment,°° describe the 
land,® and state the name of the owner, if known 
or ascertainable,®* the amount due,®* and the non- 
payment thereof after due notice.®*° Also, it must 
allege the performance of conditions precedent ;°® in 
the case of transfer of the len, the date of transfer 
must be alleged;°’ and where acceleration of the 
due date of the lien is relied on, the bill must allege 
the facts upon which the acceleration is based.°8 
An answer denying that defendant has any knowl- 
edge or information sufficient to form a belief as to 
the truth of plaintiff’s allegation of the assignment 
of the tax lien to him is sufficient as a general denial 
of plaintiff’s right and title to sue. 

Judgment or decree. The judgment condemning 
property for sale in payment of taxes must be in 
the name of the city.t. If it describes the property 
more fully than it is described in the petition, it is 
not subject to objection on that ground.? It is not 
necessary that it should set out all the evidence 
which induced the court to render the judgment or 
decree;*? nor is it necessary that it should recite 
in terms that the court was satisfied by the evidence 
of all facts necessary to support the decree. Where 
the court has jurisdiction to determine a particular 


sence of such return, it cannot be 


er, 20 Pa. Super. 203 , 

[a] | Insufficient grounds.—It is no 
ground for opening a judgment en- 
tered on a tax lien in the city of 
Philadelphia that the property 
against which the taxes were as- 
sessed embraces two or more lots be- 
longing to different persons, and the 
mere fact that the lien on the taxes 
for certain of the years had expired 
before the issue of the scire facias is 
insufficient, since the taxes may still 
be due, although the lien is gone, and 
may be collectable fram the owner or 
from the property if yet in the same 
hands. Philadelphia v. Unknown 
Owner, 20 Pa.’ Super. 203. 
Philadelphia v. Wallace, 22 Pa. 
Co. 123. 

[a] Seven years’ delay.—Where a 
judgment on scire facias on a tax 
lien was properly entered in 1891, for 
the taxes of 1886 and 1887, and re- 
mained unchallenged until 1898, it 
will not be stricken off on the mere 
ground that, by reason of a technical 
defect in the proceedings, the taxes 
for three other years have been im- 
properly included in the judgment. 


Philadelphia v. Wallace, 22 Pa. Co. 
123. 
76. Action to foreclose lien: 


As optional remedy see supra § 4486. 

For nonpayment of real property 
taxes generally see Taxation [37 
Cyc 1300]. 


77. See statutory provisions. 
78. Newport v. Masonic Temple 
Assoc., 103 Ky. 592, 45 SW 881, 46 


Sw 697, 20 KyL 266; Long v. Louis- 
ville, 97 Ky. 364, 30 SW 987, 17 KyL 
253; Lockport v. Mangold, 78 App. 
Div. 15, 79 NYS 86; Port Townsend 
v. Hisenbeis, 28 Wash, 533, 68 P 
1045: and cases infra this section. 
79. Rissberger v. Louisville, (Ky.) 
118 SW 319; Middlesboro v. Coal, etc., 
Bank, 110 SW 355, 33 Kyl 469 [reh 
den 111 SW 335, 33 KyL 961]; Peo- 
ple’s Homestead Assoc. v. Garland, 
107 La. 476,,31 S 892; Port Townsend 
v. Eisenbeis, 28 Wash, 533, 68 P 1045. 
80. Parker v. Jacksonville, 37 Fla. 


fa] 
distress warrant is a. condition prece- 
dent in some jurisdictions. Parker v. 
Jacksonville, 37 Fla. 342, 20 5S 538. 


81. Parker v. Jacksonville, supra. 
82. See supra text and note 79. 
83. Rissberger v. Louisville, (Ky.) 


118 SW 319. 

84. Edgefield v. Brien, 3 Tenn. Ch. 
673; McCrary v. Comanche, (Tex. Civ. 
A.) 34 SW 679. 

85. Rudolph Wallach Co. v. Roo- 
ney, 177 App. Div. 640, 164 NYS 616. 

[a] Apportionment of tax.—The 
owner of a part of a lot which was 
assessed as an entire lot cannot claim 
in an action to foreclose the lien that 
the assessment should have been 
divided and apportioned to different 
owners where for a period of eleven 
years he neglected to pay the tax, 
although at any time during such 
period he might have had the appor- 
tionment made and discharged his 
part of the tax by application to the 
comptroller under the provisions of 
a statute. Rudolph Wallach Co, v. 
Becneyd 177 App. Div. 640, 164 NYS 
616. ‘ 


86. State v. Van Every, 75 Mo. 


30. 

87. Middlesboro w Coal, ete., 
Bank, 110 SW 355, 33 KyL 469 [reh 
den 111 SW 38385, 383 KyL 961], 

88. Middlesboro v. Coal, 
Bank, supra. 

89. Tax ‘Lien Co. v. Schultze, 2138 
N. Y. 9, 106 NE 751, LRA1915D 1115, 
AnnCasl1916C 636. 

90. Parker y. Jacksonville, 37 Fla. 
342, 20 S 538. 

[a] Construction and _ sufficiency 
of bill.— Where a bill filed to enforce 
a general lien for an aggregate sum 
for municipal taxes’ upon several dis- 
tinct city lots does not show whether 
the assessment upon such lots was 
made upon a return of the same for 
taxation by the owner, who listed 
the several lots in question as one 
tract or parcel of land, or whether 
they were listed, valued, and assessed 
by the city authorities in the ab- 


etc., 


construed as alleging a return or 
listing of the property for taxation 
by the owner. But allegations as to 
assessment of the property ‘that 
upon the parcels of land so owned by 
the defendant, the complainant, for 
the year 1890, duly assessed and 
levied a tax for the sum of three dol- 
lars and thirty cents,” are a_suffi- 
cient averment of the manner of 
making the assessment of the prop- 
erty. Parker v. Jacksonville, 37 Fla. 
342, 20 S 538. 
a 91. She ee Vv. pees supra; 
yrace v. Bonham TPERCiv, 
63 SW 158. : Cwm ae 
[a] Sufficiency of description— 
Where the land is described suffi- 
ciently to identify it, and defendant 
could not have been misled, the de- 
scription will support a judgment. 
Grace v. Bonham, 26 Tex. Civ. A. 161 
63 SW 388: : 
92. arker v, Jacksonville t 
342, 20 S 538. ene ag 


93. Parker vy. Jacksonville, supra. 
94. Parker vy. Jacksonville, supra. 
95. Parker y. Jacksonville, supra. 
96. Dumesnil y. Louisville, 2 Kyl 


429, 11 Ky. Op. 180; Altman. vy. Bungay 
Co., 161 App. Div. 583, 146 NYS 949. 

[a] Exhaustion of resources pri- 
marily liable.—Before the estate of a 
remainderman can be sold for taxes, 
it must appear by the allegations 
in the city’s pleading that recourse 
has been had both to the life estate 
and to other property of the life 
tenant before the present suit against 
the remainderman was commenced. 
Dumesnil v. Louisville, 2 Kyl 429, 

Bungay Co., 


41 Ky. Op. 180. 

97. Altman v. 161 
App, Div. 5838, 146 NYS 949. 

98. Altman vy. Bungay Co., supra. 

99. Altman v. Bungay Co., supra. 

1. Shoalwater v. Armstrong, 9 
Humphr, (Tenn.) 217. 

2. Powell vy. Louisville, 52 SW 798, 
21 Kyl 554. 

3 Helm v, Griffith, 17 Ala. A. 122, 
82 $ 570, 95 S 548. 

4 Helm vy, Griffith, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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matter,°® the fact that it makes an errgneous deter- 
mination does not affect the validity® or binding 
effect’ of the judgment or decree. The judgment 
of foreclosure does not operate as an extinguish- 
ment of easements of light, air, and access over the 
property taxed and in favor of owners of adjoining 
property.$ 

Costs. It has been held that a sale of land for 
taxes is void where it includes costs;? but it has 
also been held that the improper inclusion of costs 
of a former sale as a part of the taxes recoverable 
under a statute providing for the collection of taxes 
in arrears can only be inquired into in direct pro- 
ceedings by certiorari,!° and that such inquiry can- 
not be made in a suit to quiet title against the 
purchaser from the city.1! Where it is impracticable 
to tax the costs pro rata against various pieces of 
property on which a tax lien is foreclosed, it is 
proper to charge the whole amount of costs against 
all the property,!?2 thereby making each bear an 
equal share of the burden.’* The statutory charge 
for the certificate of sale cannot be regarded as 
costs.14 

[§ 4491] ce. Notice1®—(aa) In General. Notice 
to the owner or agent, as provided for by constitu- 
tional, statutory, or charter provisions, either by 
personal service, by mail, or by advertisement, is an 
essential prerequisite to a valid tax sale,1® and the 
requirements of such provisions must be strictly 
complied with.’ It is not necessary, under some 
statutes, to show that notice by mail was actually 
received,!® although it must be shown that it was 
mailed to the owner if that is the method provided.!9 
Where personal service upon the owner is required, 
service upon the registered owner is sufficient,?° in- 
dependently of whether or not he has good title.?1 

Private sale. While the offering of land at a pub- 

5. Blanchard v. Young, 152 Mich. 
619, 116 NW 189. 

[a] Mlegal item in taxes.—The 
fact ,that the taxes levied include an 
illegal item does not. deprive the 
court of jurisdiction. Blanchard v., 
Young, 152 Mich. 619, 116 NW 189. 

6 Blanchard v. Young, supra. 


7. Blanchard v. Young supra. 
& Tax Lien Co. v. Schultze, 213 


taxed, 
complied with. 
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lic sale properly advertised is a condition precedent 
to the right to sell at private sale,?? there is no 
necessity for further notice in connection therewith 
in the absence of statutory requirements.7? 

[§ 4492] (bb) Publication.2*: Publication for non- 
resident defendants is permitted under some stat- 
utes.*° If posting or publication is required, it must 
appear that the notice was given under direction of 
the city council,?® as many times,” and for as long 
a period,?® as is required by law; and that, if the 
publication was in a newspaper, it was in an author- 
ized paper.?® However, a statute, providing that 
‘‘the time, place and manner of the'sale of prop- 
erty’’ for taxes due to municipal corporations shall 
be the same as that provided by law for sheriff’s 
sales for state and county taxes, is construed not 
to apply to the matter of advertisement,*° and under 
such a construction it is not necessary that the ad- 
vertisement of sale for municipal taxes should be 
in the same paper in which the sheriff’s sales for 
state and county taxes were advertised.*1 

Where record owner is dead, notice must be given 
by posting or publication as in the case of nonresi- 
dent owners in the absence of any provision of the 
statute specifically relating thereto.*? 

Unknown owners. Under statutes requiring per- 
sonal notice to owners but permittimg publication 
where the owners are unknown,** a nonresident 
owner who has a resident agent known to the mu- 
nicipal authorities as such agent cannot ‘be regarded 
as an unknown owner,** and service of notice must 
be made personally in such case upon the resident 
agent.3> 

[§ 4493] (ce) Contents.2* It must appear that the 
notice contained the matter required by the statute 
or ordinanece.** Under a statute requiring the sale 
to be held at the city hall,** a notice advertising 


27. Worman v. Miller, McG. (La.) 


Leonard vy. Jaffray, 175 Cal. 
371, 165 P 956; Worman v. Miller, 
McG. (La.) 158; "Morehouse v. Bowen, 
9 Minn. 314; Prindle v. Campbell, 9 
Minn, 212. 

Under statute relating to 
state taxes.—In view of Los Angeles 
City Charter § 46, requiring collec- 
tion and enforcement of municipal 


[a] Reason for rule—‘‘The provi- | 158. 
sion of the statute requiring asses- 28. 
sors and collectors to advertise in 
two of the daily newspapers of the 
city a full list of the persons whose 
taxes are unpaid, 
brief description ‘of the real estate [a] 
is mandatory, 
It is manifestly in- 
tended for the information and pro- 


together with a 


and must be 


N. Y. 9, 106 NE 751, LRA1915D 1115, 
AnnCas1916C 636. 
9. May v. Jackson, (Tex. Civ. A.) 
73 SW 988. 
10. Devine v. Franks, (N. J. Ch.) 
47 A 228. 
11. Devine v. Franks, supra, 
12. Cave v. Houston, 65 Tex. 619. 
13. Cave v. Houston, supra. 
14. Gove v. Tacoma, 34 Wash. 
434, 76.P 73. 
15. Cross references: 
Notice of sale of land for taxes gen- 
erally see Taxation [37 Cyc 13824]. 
Unfairness in sale see infra § 4494. 
16. Alaska.—In re Delinquent Tax 
Roll, 4 Alaska 721. 
Cal.—Leonard v. Jaffray, 175 Cal. 
Sta 6b Ps 956. 
Del.—Wilmington v. Thomas, 28 
Del. 243, 92 A 810; Wilmington Vv. 
Barsky, 28 Del. 30, 90 A 217. 
Fla._-West 132 Feet, etc., 
lando, 80 Fla: 229, 91 S 369. 
Ga.—McPhee v. Venable, 
a 
Ill.—Peo 
270 Ill. 591, 110 NE 820. 
La.—Worman v. Miller, McG. 158. 


v. Or- 
77 Ga. 


Minn:—Morehouse v. Bowen, 9 
Minn, 314. 

Mo,.—Nelson v: Goebel, 17 Mo. 161. 

N. Y.—Ely v. Azoy, 39 Misc. 669, 
80 NYS 620. 

Pa.—Jones v. Beale, 217 Pa. 182, 
66 A 254 : 


Ont.—Russell v. Toronto, 15 Ont. 
L. 484, 11 OntWR 23 [dism app 9 
OntWH 288]; Dalziel v. Mallory, 17 


0. v. Chicago Title, etc., Co., } 


tection of the taxable and for no 
other purpose. It is notice to him of 
what will be the consequence if he 
persists in his failure to pay the 
tax, and the only notice the law pro- 
vides for before the sale of the prop- 
erty. Surely some notice is requisite 
before a judgment is entered. It is in 
effect process, and cannot be disre- 
garded in the proceedings leading up 
ae judgment and sale.’’” Wilmington 
arsky, 28 Del. 30, 37, 90 A 217. 

‘a7. Montford v. Allen, 111 Ga. 18, 
36 SE 305; Russell v..Toronto, 15 Ont. 
L. 484, 11 OntWR 23 [dism app 9 
OntwR 288]. 

18. Ross v. Drouilhet, 34 Tex, Civ. 
A. 327, 80 SW 241. 

19. Ross v. Drouilhet, supra. 

20. Philadelphia v. Merritt, 29 Pa. 
Super. 433. 

21. Philadelphia v. Merritt, supra. 

22. Kittle v. Shervin, 11 Nebr. 65, 
7 NW 861. 

23. Kittle v. Shervin, supra. 

24. Of notice of tax sales gener- 
ally see Taxation [37 Cyc 1326]. 

25. See West 132 Feet; etc. v. Or- 
lando, 80 Fla, 229, 91 8 369; and 


‘cases infra this section. 


26. In re Delinquent Tax Roll, 4 
Alaska 721. 

[a] Sufficiency of direction.—It is 
not sufficient that the council direct 


‘publication of the assessment roll. It 


must direct publication of the notice 
of sale. In re Delinquent Tax Roll, 
4 Alaska 721, 


taxes in substantially the same mode 
as state and county taxes, and Pol. 
Code § 3897, requiring notice of sale 
for state and county taxes for three 
successive weeks, an ordinance pro- 
viding for sale for municipal taxes 
upon only ten days’ notice was in- 
valid. Leonard vy. Jaffray, 175 Cal. 
371,°165 Pi 956: 

29. Drake v. Thomas, 84 Fla. 177, 
92 S 878; Ely v. Azoy, 39 Misc. 669, 
80 NYS 620. 

[a] Newspaper in other city.— 
Under the charter of the town of 
Lake Worth and Rev. Gen, St. (1920) 
§ 1894, the town is not authorized to 
have its delinquent tax list, for non- 
payment of taxes assessed, published 
in a newspaper in the city of West 
Palm Beach. Drake v. Thomas, 84 
Fla. 177, 92'S 878. 

30. Scheurman Vv. Columbus, 106 
Ga. 34, 31 SE 787. ; 

31. Scheurman: v, Columbus, su- 
pra. 

32. Jones v. Beale, 217 Pa. 182, 66 
A 254, 

33. See statutory provisions. 

34 McPhee v. Venable, 77 Ga. 
772; Flanagan v. State Land Dev. 
Co., 145 La. 843, 83 S 39, 

35. See cases supra note 34, 

36. Of notice of tax sales gen- 
then see Taxation [387 Cye 1327, 

] 

387. Washington v. ra Soa 8 Wheat. 
(U. 8S.) 681, 5 L. ed. 71 

38. See statutory seovisions 
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the sale to take place at the city hall is sufficient, 
without designating any particular room, in the 
absence of evidence showing that the city hall was 
so large a building as to make a more definite notice 
necessary.*® There should be no material variance 
between the description of the land in the pleading 
and the description in the notice.*° Where the de- 
scription in the notice is ambiguous, applying equally 
well to two distinct tracts of land, it is too indefi- 
nite to constitute a valid notice by publication ;** 
but uncertainty of description of the property in the 
caption of the notice will not invalidate the sale 
if a correct description appears in the body of the 
citation.*2 If the sale is to inelude lands ordered 
to be sold in other proceedings but not yet sold, 
they must be expressly referred to in the notice 
as being included in the sale.** 

[§ 4494] dd. Mode of Sale.** Ordinarily the sale 
must be at public auction;*® but sometimes the 
statutes provide that in case of a failure to sell at 
public sale for want of bidders, the land may be 
sold at private sale.*® The sale must be held and 
conducted in a fair and open manner,** at the time*® 
and place*® fixed by law, and by the officer author- 
ized by law to make the sale;°° and it cannot be post- 
poned by a municipal officer other than the one 
authorized to conduct the sale.6t In most jurisdic- 
tions the municipality is only authorized to sell the 
land in fee,°? but in some jurisdictions a sale of the 
land to the municipality cannot be for a longer 
term than a specified number of years.°* The gen- 
eral rule is that only as much of the land of one 
proprietor may be sold as will bring enough to 
satisfy his entire delinquency.®* The city may in- 
clude in the sale other lands ready for sale under 
other judgments,°® provided sufficient notice has been 


39. Hinds v. Clark, 173 Cal. 49, 159 
40. West 132 Feet, etc. v. Orlando, 


80 Fla. 229, 91.S 369. 
41. West 132 Feet, ete. v. Orlando, 


lector. 
A, 429,109.P 


supra. 51. 
42. West 132 Feet, ete. v. Orlando, | 36 SE 305. 

80 Fla, 233, 86 S 197. 52. Conkie v. 
43... Peo. v. Chicago Title, etc., Co.,}|115, 52 NYS 500. 

270. Ill, 591, 110 NE 820, 53. See infra § 4495. 
44. Tax sales generally see Taxa- 54. 

tion [387 Cye 1334]. (Wes So)y 56 Byte Le 


45. Stevens y. Williams, 70 Ind. 


536; Langley v. Chapin, 134 Mass, 82. | 403, 131 SH 44. 
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county officers, a summary’ sale of 
Pe lps: the property for 
may be made by a county tax col- 
Griggs SF Hartzoke, 18 Cal. 
1104. 

Montford v. Allen, 111 Ga. 18, 70. 


Grisson, 
Washington y. Pratt, 8 Wheat. 71. 


ed. 714; 
Birmingham Trust, etc., 


[§§ 4493-4496 


given that such lands are to be included in the 
sale.°® 

[§ 4495] (c) Purchase by Municipality and Re- 
sale.57 A municipality has no power to buy in 
realty for taxes,®* unless it is expressly authorized 
to do so,®® or unless, according to some,°®° although 
not other, authorities, it has general authority 
to purchase land for. governmental purposes. ®” 
Where, under the terms of the statute, a municipal 
officer is ‘required to have authority from the city 
council to bid in the property at the sale,®? an ordi- 
nance granting him authority merely to attend the 
sale is not sufficient.** When the city is authorized 
to purchase for its own security, it holds as trustee 
for itself and the state;®° and, by statute, it may 
generally assign its own interest under such sale to 
one who will repay the amount of its bid and in- 
terest.°6 The assignment or resale by the city must 
conform to statutory requirements; but it is suffi- 
cient. if it conforms to an applicable statute which 
has not been expressly or impliedly repealed by a 
later statute.°® The assignment may be upon credit 
with security in the discretion of the common coun- 
cil.6® Where a statute or charter authorizes either 
a sale to the municipality itself for a term of years 
only or to other purchasers in fee,’° a sale to the 
municipality for a term of years does not exhaust 
its power under the statute or charter to sell later 
to others in fee if at the time of the subsequent 
sale it still holds the land as purchaser for years."+ 

[§ 4496] (d) Rights and Remedies of Purchasers‘? 
—aa. In General. The validity of the title of a pur- 
chaser at a tax sale rests upon the validity of the 
judgment ordering the sale,’* and the title taken 
is subject. to such limitations and restrictions as 
may be contained in the governing statute,’* un- 


68. Woglom yv. Perth Amboy, 79 
N, 5.0. 193;, 7404 257 ‘Laff 80 N. JeL. 
469, 78 A 190], 

69. Buffalo v. Balcom, 134-N. Y. 
532, 32, NE 7. 

In re.Elizabeth, 49 N. J. L. 
488, pat A 363; Morgan v. Elizabeth, 

24 Misc. | 44 J. L. 571; Baldwin v. Eliza- 
bath “42°N. J. Eq. 11, 6 A 275; Schatt 
Vv. Grosch, SaNe a. Ba. 199 

Devine v. Franks, (N. J. Ch) 


municipal taxes 


Stowe v.| 47 A 22 
Co., 161 Ga. 72. oe references: 
Operation and effect of tax deed see 


46. See statutery provisions. 55, 


Notice see supra §§ 4491-44938. 

47. Scott vy. Imperial Loan .Co., 11 
Man. 190; Scott v. Stuart, 18 Ont, 211. 

[a] Dampening of bidding by er- 
roneous advertisement.—If the ad- 
vertisement of the sale misdescribes 
the property or estate to be sold to 
such an extent as to dampen the sale, 
it is invalid as not haying been 
openly and fairly made. Scott v. 
Stuart, 18 Ont. 211 (where it is in 
evidence that unpatented government 
lands, known as Indian lands, or- 
dinarily brought only bids of a nomi- 
nal amount because the Indian de- 
partment had theretofore refused to 
recognize such sale and so gave trou- 
ble to the purchasers, the advertise- 
ment for sale of patented lands de- 
scribing them as unpatented operates 
to invalidate the sale). 

48. Brown v. Sharp, 
712; O’Flinn v. McInnis, 80 Miss. 125, 
31S 584. 

; are Hinds v, Clark, 173 Cal. 49, 159 
BRA 

50. Griggs v. Hartzoke, 13 Cal. A. 
429, 109 P 1104, 

[al By county tax collector.— 
Where, under statutory authority, a 
city elects to have its taxes assessed 
and collected under the law relating 
to state and county taxes and by 


Peo. v. Chicago Title, ete., Co., 
270 Ill. 591, 110 NE 820. 

56. See supra § 4493. 

57. Purchase by state, county, or 
municipality at tax sales generally 
see Taxation [87 Cyc 1354]. 

58. Champaign v. Harmon, 98 Ill. 
491; Logansport v. Humphrey, 84 Ind. 
467. 

59. Ogden v. Hamer, 12 Utah 337, 
42 P1118. 

60. Keller v. Wilson, 90 Ky. 350, 
14 SW 332, 12 KyL 471; Jefferson v. 
Curry, 71 Mo, 85. 

iG Champaign v. Harmon, 98 Ill. 
491. 

62. Purchase of property by muni- 
cipality ppaerety see supra §§ 2081- 


2097 in 43 C, J 
63.. Bennatyne v. Pritchard, 16 


, Man, 
(Miss.) 31 S] 


64. Pian v. Pritchard, supra. 

65. In re Lindner, 114 La. 895, 38 
S 610, 

66. Bannon vy, Burnes, 39 Fed, 892. 

67. Bannon v. Burnes, supra. 

{a] Second tax sale.—One taking 
title by assignment from a city which 
has purchased at the tax sale must 
take it in the way prescribed and 
not by a second tax sale for the de- 
linquent tax, in the absence of any 
statutory authority therefor. Ban- 
non v. Burnes, 39 Fed. 892. 


infra § 4535. 
Recovery of redemption money see 
infra § 4514 


Title and rights of purchaser at tax 


sales generally see Taxation [37 
Cye 1468]. 
ae Albert y. Harris, 8 Ky..*Op. 

74. pas v. Columbus, 75 Miss. 
822,23 S 77 

[al In AHR the purchaser is 
not entitled to the rents and revenues 
of the property accruing after the 
tax sale, where there is a setting 
aside of the tax sale for invalidity, 
as distinguished from a redemption. 
Flanagan v. State Land Dey. Co., 145 
La, 8438, 83 S 39. Redemption see 
infra §§ 4509-4514. 

{b] In Canada “according to secs 
201 and 202 of ‘The Municipal Or- 
dinance’ (Con. Ord. ch 70) the Or- 
dinance then in force, the effect was 
to vest in the purchaser all the rights 
of property of the original owner 


purged and. discharged from all- 


charges, mortgages, and encum- 
brances, except existing liens of the 
municipality or Crown. And then 
the proviso at the end of sec. 202 
went on to provide ‘that every such 
transfer shall, at the expiry of one 
year from the date thereof, be con- 
clusive evidence of the assessment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 


§§ 4496-4498] 


affected by any provisions to the contrary in an 


ordinance.*® 

Where municipality is purchaser.7¢ A statute giv- 
ing the purchaser of the tax title a lien on the 
property for the amount paid, where the sale is 
illegal,” has no application to a municipality to 
which the property is struck off for want of a pri- 
vate bidder.7® An action to foreclose the equity 
of redemption,’ notice to redeem being first given 
to the owner,®° is the remedy available to the mu- 
nicipality, under some charters or statutes, where 
it is the tax purchaser. 

[§ 4497] bb. Recovery Back of Purchase Price— 
(aa) At Common Law.®! Sales of land for munici- 
pal taxes are generally governed by the rule: caveat 
emptor,®? and defects in the proceeding, even though 
they may be such as to invalidate the sale,’* do not 


_ give to the purchaser any right to recover back the 


purehase money in the absence of a statute con- 
ferring such right,®4 and in the absence of evidence 
of fraud, accident, or mistake.8° Where recovery 
is sought on the ground of fraud, misrepresentations 


‘by the collector and receipt of the purchase money 


by the city will not justify recovery in the absence 
of further proof of the city’s responsibility for the 
acts of its collector ;*® but where the city is itself 
responsible for the misrepresentations of fact and 
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the tax purchaser has relied thereon, he is entitled 
to recover back the money paid.87 

[§ 4498] (bb) Under Statute.s& From taxpayer. 
Where a statute or charter so provides,®? and only 
upon the conditions stipulated: therein,®® a tax pur- 
chaser is entitled to be reimbursed the amount which 
the property sold for at the tax sale,®! exclusive 
of costs,°? even though the purchase price exceeds 
the amount of the taxes covered by the tax lien,?* 
and even though the statutory period prescribed for 
the duration of the lien has expired,®* except where 
the action brought by the purchaser is one to fore- 
close the tax lien, in which ease it will be defeated 


. by showing the nonexistence of the lien.®° The limi- 


tation barring recovery in suits to recover the pur- 
chase money is not the one applicable to suits to 
recover land,®® but the shorter period under a stat- 
ute applicable to suits to satisfy charges on land 
by selling the premises.°* Under a statute provid- 
ing that the tax purchaser may also recover the 
amount of taxes accruing after his purchase and 
paid by him, recovery is conditioned upon the actual 
payment of such taxes by the purchaser.°® Statutes 
allowing recovery are not applicable where the pur- 
chaser is. the municipality itself.°? 

From municipality. Where an ordinance or stat- 
ute provides for repayment in cases of illegal sale,+ 


95 S 548. 


and valid charge of the taxes on 
said land therein described; also that 
all the steps and formalities neces- 
sary for a yalid sale, had been taken 
and observed as provided by the Or- 
dinance in that behalf, and thereaf- 
ter such sale and transfer shall only 
be questioned or set aside on the) 
following grounds and no _ other; 
(a) That the sale was not conducted 
in a fair, open, and proper manner; 
(b) That there were no municipal 
taxes whatever in arrear for which 
the said land could be sold; (c) That 
the said land was not liable to be 
assessed for municipal taxes.’ The 
language of this section seems to 
me to be as clear as it can be ex- 
pressed, and no language occurs to 
us by which we can interpret it so 
as to render it more clear.” Re 
Donnelly, 6 Terr. L. 1, 7. 

75. Street v. Columbus, 75 Miss. 

inl Toe 

[a] Lands leased ‘from state.— 
Where a statute regulating the sale 
of lands leased from the state pro- 
vides that only the title of the lessee 
or his assignee shall pass by the 
sale, the provision cannot be changed 
by an ordinance. Street v. Columbus, 
75 Miss. 822, 23 S 773. 

76. Purchase by municipality gen- 
erally see supra § 4495. 

77. See infra § 4497. 

78. Hodge Ship Bldg. Co. v. Moss 
Point, 144 Miss. 657, 110 S 227. 

79. Rochester v. Fourteenth Ward 
Co-Op. Bldg. Lot Assoc., 183 N.Y. 
23, 75 NE 692. 7 

80. Rochester v. Fourteenth Ward 
Co-Op. Bldg. Lot Assoc., supra. 

81. By purchasers at tax ‘sales 
generally see Taxation [37 Cye 1525]. 

g2. Logansport v. Humphrey, 84 
Ind. 467; Homestead Assoc. v. Gar- 
land, 107 La. 476, 31 S 892; Lynde 
v. Melrose, 10 Allen (Mass.) 49.  , 

83. Logansport v. Humphrey, 84 
Ind. 467. 

84. Indianapolis v. Langsdale, 29 

Ind. 486; Arnold v. Augusta, 118 Me. 
399, 108 A 332; Lynde v. Melrose, 10 
Allen (Mass.) .49. ; 
Statutory remedy see infra § 4498. 
85. Indianapolis v. Langsdale, 29 
Ind. 486; Treat vy. Orono, 26 Me. 217; 
Alloway v. Morris, 18 Man. 363, 

86. Treat v. Orono, 26 Me. 217. 
Alloway v. Morris, 18 Man. 
363 (representation of unpatented 
lands as patented). 

88. Statutes relating to tax sales 
generally see Taxation [37 Cyc 


¢ 


1526]. 

89. See statutory provisions. 

90. Russell v. Woerner, 131 Mo. A. 
253, 110 SW 691. 

[a] Deed and failure to recover 
property.—Under a charter so pro- 
viding, a purchaser can recover back 
the purchase price only where he 
shows the deed executed to him and 
that he has been defeated in an ac- 
tion to recover the property. Russell 
v. Woerner, 131 Mo. A. 253, 110 SW 
691. 

91. Ex p. Helm, 209 Ala. 1, 95 S 
546; Flanagan y. State Land Dev. Co., 
145 La. 843, 83 S 39; Cary v. Hatch, 
91 Misc. 269, 154 NYS 759. 

92. Ex p. Helm, 209 Ala. 1, 95 S 
546. 

93. Cary v. Koerner, 200 N. Y. 253, 
258,93 NE ‘979. . 

“The charges for which the land 
may be sold, however, under the act 
of 1909, include something more than 
the city’s lien for taxes., In the suit 
which that act authorizes the plain- 
tiff may recover not merely the 
amount of the tax but the amount 
which the property sold for at the 
tax sale, which may be in excess 
of the tax. It is not a correct view, 
therefore, as argued in behalf of the 
appellant, that a tax sale certificate 
in Buffalo simply transfers or as- 
signs to the purchaser the lien of 
the municipality. Since the enact- 
ment of chapter 384 of the Laws of 
1909, such a certificate confers upon 
the holder the right, after the lapse 
of five years from the sale, to re- 
cover the amoftint paid for the prop- 
erty purchased and to have the land 
sold under the direction of the court 
in order to procure the means of 
payment.” Cary v. Koerner, supra. 

94. Cary v. Koerner, supra; Cary 
iv, Koerner, 139) App, Div," etl)» 124 
NYS 501 [rev 66 Misc. 298, 121 NYS 
800, and aff 200 N. Y. 253, 93 NE 
979]. 

dine fact that the city’s lien for 
taxes and assessments continues only 
ten years from the delivery of the 
tax or assessment roll to the treas- 
urer and the first publication of no- 
tice of the receipt of the same... 
does not affect the duration of th 
statutory right to sue in equity con- 
ferred upon a certificate holder by 
the act of 1909. It is that right 
which the plaintiff is endeavoring to 
enforce in the present action.” Cary 
y. Koerner, supra, 

95. Helm y. Griffith, 19 Ala, A. 1, 


[a] Absence of assessment.— 
Where the purchaser brings an action 
foreclosing the tax lien, the fact that 
the record discloses that no assess- 
ment was made may be set up in 
defense, the absence of an assess- 
ment showing the nonexistence of the 


Hen, diéelm wv... .Griffith, 19 Ala. A. od 
95 S 548. 
96. 


Cary v. Koerner, 200 N. Y. 2538, 
93 NE 979. ; 

97. Cary v. Koerner, supra. 

98. Voights v. Hart, 285 Mo. 102, 
226 SW. 248. 

[a] Purchase of  certificates.— 
Where the tax purchaser purchases 
from the city certificates of purchase - 
for taxes subsequently accruing, he 
cannot recover the amount of such 
taxes under the statute where it ap- 
pears .that the owner redeemed the 
land by paying the taxes himself. 
ee Vv. Hart, 285 Mo. 102, 226 SW 

99. Hodge Ship Bldg. Co. vy. 
Point, 144 Miss. 657, 110 S 227. 

[a] Reason for rule— ‘The lien 
for taxes was already in existence 
before the passage of this statute 
... and the proper authorities may 
enforce the lien and exercise the 
right by complying with the law in 
the matter of assessments. ... Not 
so with the individual or corporation 
who pays the money to the sovereign 
for a tax title and gets no title. In- 
dependent of this statute, perhaps, he 
would be remediless, or, at least, pay 
his money subject to the favor and 
grace of the sovereign or subdivi- 
sion, and this would discourage bid- 
ding.” Hodge Ship Bldg. Co. v. Moss 
144 Miss. 657, 664, 110 S 


1. Gove v. Tacoma, 84 Wash. 434, 
76 P 73; Gove v. Tacoma, 26 Wash. 
474, 67 P 261; Williams v. Eau Claire 
County, 134 Wis. 543,115 NW 140. 

[a] Complaint as stating cause of 
action.—Under an ordinance provid- 
ing that a purchaser of a certificate 
of sale for delinquent taxes may 
recover the purchase price if such 
certificate was illegally or errone- 
ously issued, allegations that the as- 
sessor did not fix a true value on the 
property, but for the purpose of in- 
creasing the debt limit of the city in 
order that certain bonds might be 
issued with an appearance of le- 
gality, he intentionally and fraudu- 
lently assessed the property at least 
four times its true value, stated a 
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or failure on other grounds to secure title,? a re- 
covery may be had under a complaint stating facts 
constituting the illegality, and it is no defense that 
the indebtedness of the city exceeds the constitu- 
tional limit. The statute of limitations barring re- 
covery in such a suit does not begin to run until 
the purchaser has knowledge of the illegality.* 

[§ 4499] cc. Execution, Delivery, and Recording 
of Deed'—(aa) In General. After the lapse of the 
period of redemption,® the tax purchaser may com- 
pel the execution of a deed of the land to him,’ and 
must do so within twenty years to prevent the oper- 
ation against him, if he offers no explanation for 
the delay, of a conclusive presumption that the 
owner has paid the tax and redeemed the land. A 
statute providing for a postponement of the pur- 
chaser’s right to a deed for a stated term of years, 
if during the redemption period he allows the land 
to be again sold for taxes,® applies to municipal, as 
well as to state and county, taxes.1° Where a stat- 
ute limits the time within which to review pro- 
_ ceedings to aequire tax deeds, a writ of certiorari 
attacking such proceedings cannot be had after the 
lapse of the statutory period.” 

All statutory conditions precedent to the passing 
of a valid title to the tax purchaser,'® as, for ex- 
ample, the payment of taxes on the land accruing 
subsequent to the sale and prior to the delivery of 
the deed,1* and the filing of the delinquent list with 
the clerk of the county court and its attestation and 
recordation by that officer,+> must be performed be- 
fore delivery of the deed. A statutory provision as 
to recording of tax deeds *° is mandatory,’ and no 
title passes to the purchaser in the absence of record- 
ing,t® 

Damages for refusal of deed. While in a proper 
case the tax purchaser may compel the execution of 
a deed to him,!® he cannot recover damages from the 
municipality for the failure or refusal of one of its 


cause of action. Gove y. Tacoma, 26 
Wash. 474, 67 B 261, 
2. Peo. -v. Prendergast, 140 App. 
Div. 235, 125 NYS 99. 
[a] Recovery of surplus.—Where, 


by reason of lapse of time, redemp- | ernment, 
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same general authority which levies 
and enforces a payment of state and 
county taxes—the municipal authori- 
ties acting by virtue of the power 
delegated to them by the state gov- 
and a sale by municipal 


nile ae 


officers to perform his duty in this respect.?° 

[§ 4500] (bb) Notice to Owner To Redeem.** 
Where the statute so requires,?? notice to redeem 
within the time specified therein must be given by 
the tax purchaser to the owner,”? the owner or mort- 
gagee,** or the occupant of the land.** Such a stat- 


ute applies to deeds issued by the city as well as 


county officers.?® - 

[§ 4501] (cc) Where Owners Are Unknown. 
Where the owners are unknown, and the procedure 
is governed ‘by a statute applicable in such con- 
tingency, there must be a strict compliance with all 
the requirements of the statute before the court may 
order the execution of a deed.?”. For example, the 
petition for the order of court to deliver the deed 
must describe the property by metes and bounds;** 
notice by publication must be given to the unknown 
owners to redeem or to show cause on or before a 
certain day and hour why a deed should not be.de- 
livered to the purchaser;?° and, where the owner 
redeems before the time fixed, the court is without 
power to make an order for a deed.*° The proceed- 
ings may be reviewed by certiorari.*? 
owner is taxed by name in the county tax list, the 
city cannot proceed as in the case of unknown 
owners.°? ; 

[§ 4502] dd. Summary Proceedings for Posses- 
sion.** Summary proceedings for possession insti- 
tuted by the purchaser must be in strict compliance 
with the statute, applicable to such proceedings ;** 
but they will not be governed, in the matter of time 
within which the proceedings must be commenced, 
by the statute of limitations applicable to actions 
brought against the purchaser to avoid the sale of 
the property for taxes.*° 

[§ 4503] ee. Priority of Title and Liens.#¢ The 
title of the tax purchaser after the expiration of 
the period limited for redemption®? is superior to 
prior mortgages and encumbrances.*® In some ju- 
380, 115 A 580. 

[a] Persons bound.—Where notice 
to redeem has been duly served on 
the owner under the statute, his 


mortgagee is bound thereby. Fields 
v. Kelly, 93 N. J. Eq. 380, 115 A 580. 


§§ 4498-4503 


Where the - 


tion cannot be had and a tax deed 
eannot be given, the purchaser or his 
assignee is entitled, under some char- 
ter provisions, upon cancellation of 
the sale on the record, to the surplus 
of the purchase price over the taxes, 


Peo. v. Prendergast, 140 App. Div. 
235, 125 NYS $9. 

3. Phelps v. Tacoma, 15 Wash. 
367, 46 P 400. 


4. Gove v. Tacoma, 34 Wash. 434, 
76 P 73; Gove v. Tacoma, 26 Whsh: 
474, 67 P 261. 

5. Necessity, form, and operation 
of deed see infra §§ 4531-4536. ~ 

6. See infra § 4506. , 

7. Johnston y. Louisville, 11 Bush 
(Ky.) 527; Stiglitz y. Detroit, (Mich.) 
214 NW 150; Fields v. Kelly, 93 N. J. 
Eq. 380, 115 A 580. 

Deeds to purchasers at tax sales 
generally see Taxation [87 Cyc 1422]. 

8 Fields v. Kelly, 93 N. J. Hq. 
~ 380,115 A 580. / 

9. See statutory provisions. 

10. Denike v. Rourke, 7 F, Cas. 
No. 3,787, 3 Biss: 39. 

[a] Reason for rule—‘‘The evi- 
dent purpose and object of the law 
was to make sure that all taxes 
would be paid during the time the 
purchaser’s inchoate right to a deed 
was maturing, and it is as much his 
duty to see that the taxes levied by 
the municipal authority are paid, as 
to look for those levied directly for 
state and county purposes. Muni- 
cipal taxes are levied by virtue of the 


2— 


authority is, therefore, essentially in 
all respects a'sale by state authority.” 
Denike v. Rourke, 7 F. Cas. No. 3,787, 
3 Biss. 39, 41. 

11. See statutory provisions. 

12.. Nugent v. Scott, (N. J.) 1385 A 
919 mem [aff (Sup.) 1384 A 94]. 

13. See cases infra this section. 

Notice to redeem see infra § 4500. 

ae meee owner unknown see infra § 
4501. 

14. Denike v. Rourke, 7 F, Cas. No, 
Bi Sioied, LOISh. Od. 

15. Ritchie Lumber Co. vy. Nutter, 
66 W. Va. 444, 66 SE 646. 

[a] Filing of the list by the city 
auditor is not a compliance with the 
statutory provision requiring a re- 
cording of delinquent list by the clerk 
of the county court. Ritchie Lumber 
ni v. Nutter, 66 W. Va, 444, 66 SH 
646. 

16. See statutory provisions. 

17. Powers v. Radding, 225 Mass. 
110, 113 NE 782. 

18. Powers v. Radding, supra. 

19. See supra text and note 7. 


20. Stiglitz v. Detroit, (Mich.) 214 
NW 150. 
21. As condition precedent to tax 


1854 generally see Taxation [87 Cyc 
13 5 

22. See statutory provisions. 

23. Crawford v. Liddle, 101 Iowa 
148, 70 NW 97; Rochester v. Four- 
teenth Ward Co-op. Bldg. Lot Assoc., 
183.-No-Y., 23, 75 NE, 692. 

24. Fields v. Kelly, 93 N. J. Eq. 


25. Jackson,v. Esty, 7 Wend. (N. 
vo bes: 
Statute applies only to occu- 
pants who elaim an interest in the 


land. Jackson y. Esty, 7 Wend, i 
Y.) 148. Ph Sea 
\ sone State vy. Hundhausen, 23 Wis. 

oO . 

27. Jacobus v. Cahill, 87 N. J.-L. 
562, 94 A 799, 

28. Jacobus v. Cahill, supra,- 

29. Jacobus vy. Cahill, supra, 

30. Jacobus v. Cahill, 87 N..J. L. 


562, 94 A 799 [rev (Sup.) 91 A 135}. 
a tere ae Cahill, supra. 
rawford vy. Liddle, 101 I 
148, 70 NW 97. piel 
33. Proceedings by holders of tax 
bets] generally see Taxation [37 Cyc 


pen Peo. v. Andrews, 52 N.Y. 
oe Daniels v. Case, 45 Fed. 
36. Tax titles generally as sub- 


ject to liens and encumbrances see 
Taxation [37 Cyc 1477]. 

37. See infra § 4512. " 

38. Faust v. Louisville Trust Co., 
192 Ky. 3, 232 SW 58; Fidelity Securi- 
ties Co. v. Dickinson, 117 Wash. 323, 
201 P 301. 

, [a] Acceptance by the purchaser 
of quitclaim deeds from the owner 
during the period of redemption does 
not operate aS a merger, subjecting 
his title to prior mortgages and en- 
cumbrances. Fidelity Securities Co. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 


§§ 45038-4506] 


risdictions, the tax purchaser’s title is subject to 
prior liens for unpaid taxes and assessments,?? even 
though the assessment is for the benefit of a con- 
tractor, where the statute so ,provides;*® but in 
other jurisdictions the lien of a tax deed as secu- 
rity for the repayment of the purchase price is 
paramount to all previous tax liens acquired by 
municipalities or individuals,** or the purchaser 
takes title discharged of all liens for taxes and 
assessments in arrears other than those for which 
the sale was made,*? except in so far as they may 
be excepted from the operation of the rule by 
statute.** 

[§ 4504] (e) Restraining Sale.4¢ <A sale for taxes 
may be enjoined where it is unauthorized,*® or other- 
wise illegal;** but an injunction will not lie where 
the wronged taxpayer has an adequate remedy at 
law,*? nor will it be granted on grounds reviewable 
in the tax proceedings by methods available to the 
taxpayer but of which he has not availed himself,*® 
or on the ground that another action with reference 
to the same matter is pending where it appears that 
such action has been abandoned,*® although if the 
proceedings by action are not abandoned, the ju- 
risdiction of the court therein will be protected by 
issuing a temporary injunction against proceeding 
summarily.°° In an action to enjoin the sale, no 
presumption will be indulged favorable to the regu- 
larity of the tax proceedings beyond what appears 
upon the face of the record when no steps to collect 
the tax were taken for a long period of years.5 
Where authority to make a sale is granted by a char- 
ter provision, an action to enjoin the sale on the 


26 Pink hepa. 117 Wash. 323, 201 P 


_39. Good v. Johnson, 299 Mo. 186, 
252 SW 368; Commerce Trust Co. v. 


Ga.—Cochran y. 
249, 77 SE 95. 
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La.—Louisiana Western R. Co. v. 
Duson, 146 La. 190, 83 S 455. 4 
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ground that it is unauthorized can only be main- 
tained by establishing the invalidity of the charter 
provision.>? 

[§ 4505] (6) Sale of Lien on Land. Sometimes 
a city, instead of itself selling the property, may, 
under its charter, sell, at public auction, its right 
to receive such taxes and the lien therefor,** after 
due and proper notice of the sale has ‘been given 
by publication.6 The provision applies to back, 
as well as to current, taxes.°°> Under such provi- 
sion, the city itself may purchase the lien where 
no bid from anyone else is received.*® 

[§ 4506] (7) Sale of Taxpayer’s Property Gen- 
erally.5* Statutes which authorize summary pro- 
ceedings for the sale of the taxpayer’s property 
generally for unpaid taxes®® have been held appli- 
cable to taxes delinquent before the statute was 
passed as well as to those becoming delinquent there- 
after ;°? but the municipality has no right summarily 
to sell property for unpaid taxes except where power 
to do so is delegated by the legislature either ex- 
pressly or by necessary implication,®° especially 
where, in the case of property belonging to public 
service corporations, a taking of the property by 
summary process might result in an interruption 
of the public service.®* 

Primary resort as between real and personal prop- 
erty. Where the taxes on personalty and realty. are 
a general lien on all the real property of the tax- 
payer, such real estate may, under some statutes, be 
sold for taxes on personal property before resorting 
to such personal property,®* but, unless the statute 
requires it, there is no necessity for proceeding in 


139 Ga. 57. Property subject to process for 
collection of taxes generally see 
Taxation [37 Cyc 1229, 1236]. 

58. See statutory provisions. . 


Lanfair, 


Syndicate Lot Co., 208 Mo, A. 261, 232 Ont.—Heighington yv. Toronto, 15 59.+ Haskel vy. Burlington, 30 Iowa 
SW 1055, 235 SW 150; Bell v. New| OntWN 76. 232. 
York, 66 App. Div. 578, 73 NYS 298; [a] Excessive levy.—Cochran v. 60. Hays v. Hogan; 5 Cal. 241; 


Rochester v. Parker, 41 Misc, 514, 85 
NYS 13. 
40. Good v. Johnson, 299 Mo. 186, 


252 SW 368. 
41. Chadwick v. Cambridge, 230 
6 B,j;C. 


Mass. 580, 119 SE 958. 
ae Jamieson y. Victoria, 
Ene een v. Colcock, 23 U. C. 
Subsequently accruing taxes. 
—Under a statute vesting land in the 
tax purchaser free from all charges 
and encumbrances “except taxes ac- 
erued since those for non-payment 
whereof it was sold,” the purchaser’s 
title is subject to a lien for unpaid 
taxes accruing after those for which 
the land was sold and before the sale. 
ego nos Vi (@OlLCOCKs Zoi. Us. ©.4. Gr es 
44. Injunctions: 

Generally see Injunctions 32 C. J. p 1. 
Against tax sales generally see Taxa- 
tion [37 Cye 1321]. 

45. Middlesboro v. New South 
Brewing, etc., Co., 108 Ky, 351, 56 SW 
427, 21 KyL 1782; Burnet v. Cincin- 
nati, 3 Oh. 73, 17 AmD 582; Canadian 
aaa He Co. vo Calgary, 1) Terr, tu. 
67. 

[a] Exhaustion of personal prop- 


erty.—Where the statute requires the 


exhaustion of personal property be- 
fore the real estate can be sold, a tax 
collector is properly enjoined from 
levying’ upon plaintiff's real estate 
before he has exhausted the personal 
property. Middlesboro vy. New South 
Brewing, etc., Co., 108 Ky. 351, 56 SW 
427, 21 KyL 1782, 

46. D. C.—Alexandria Canal R., 
etc., Co. v. District of Columbia, 12 
DC Zale 

Fla.—Drake y. Thomas, 84 Fla. 177, 
92 S 878. 


[44 C. J.—86] 


Lanfair, 139 Ga. 249, 77 SE 95. 

47. Catts v. Smyrna, 10 Del. 
263, 91 A 297, 

[a] Sale of personalty. — The 
owner .of personalty seized for the 
collection of an illegal municipal tax 
is not entitled to enjoin the sale of 
the property, where he has an ade- 
quate remedy at law, either by pay- 
ing under protest the amount de- 
manded and suing to recover it back, 
or by an action of trespass for 
damages, Catts v. Smyrna, 10 Del. 
Ch? 263;. 91), Avv29'7. 

48. Leary v. Jersey City, 208 Fed. 
854, 126 CCA 12 faff 248, U.S, 328, 
89. SCEA1Y5, O9"hi ed. 271]. 

49. Carre v. New Orleans, 41 La. 
Ann, 996, 6 S 893. 

[a] Ovtion of remedies.—Under 
statutes giving the city concurrent 
remedies by action and by summary 
sale, a city which brings an action 
and then later proceeds by summary 
ale inferentially abandons its remedy 
by action, and such action, although 
pending, cannot be made the basis for 
an injunction against the sale. Carre 
v. New Orleans, 41 La. Ann. 996, 6 S 
893. 


Ch. 


50. Vinemont v. Allison, 191 Ala. 
316, 68 S 142. 
51. See supra § 4389. 


52. Cochran vy. Lanfair, 139 Ga. 
249, 77 SE 95. 

53. New York v. Appleby, 219 N. 
Y. 76, 113 NE 797; Pines v. Novick, 
168 App. Div. 155, 153 NYS 891. 

54. New York v. Appleby, 168 App. 
Div. 503, 154 NYS 85 [aff 219 N. Y. 
76, 118 NE 797]. 

55. New York vy. Appleby, 219 N. 
Yiow6s 21/3) NEY TST 

56. New York v. Appleby, 168 App. 
Div. 503, 154 NYS 85 [aff 219 N.Y. 
76, 113 NE. 797]. 


Howard v. Savannah, T. U. P. Charlt. 
(Ga.) 178; Gage v. Dudley, 64 N. H. 
437, 138 A 865; McAfee v. Bumm, 10 
Phila. (Pa.) 157. 

[a] Goods of a tenant cannot be 
sold for taxes due by the owner 
except where power to do so is ex- 
pressly conferred. McAfee v. Bumm, 


10 Phila, (Pa.) 157. 

61. Covington Gaslight Co. v. 
Covington, 84 Ky.’ 94, 2 SW 326, 8 
KyL 515; Louisville Water Co. vy. 


‘Hamilton, 81 Ky. 517; Elizabethtown, 
ete., R. Co. v. Elizabethtown, 12 Bush 
(Ky.) 233. t 

[a] Gas companies.— Where a 
company is under contract to furnish 
a city gas, delinquent taxes due from 
it cannot be collected by distress if 
the property seized is necessary in 
supplying gas; but, by a proceeding 
in equity, the company may be re- 
quired to pay the taxes into court, 
and, failing to do so, the court may 
place the property in the hands of a 
receiver. Covington Gaslight Co. v. 
Covington, 84 Ky. 94. 

[b] Railroads.—Payment of taxes 
imposed on the property of a railroad 
company within the limits of a town 
for municipal purposes can only be 
enforced in equity, and not by seizure 
and sale of the company’s cars. 
Hlizabethtown, etce., R. Co. v. Eliza- 
bethtown, 12 Bush (Ky.) 238. 

[c] Water companies.—Where a 
corporation, the functions of which 
are to supply water to a city, refuses 
to pay its taxes, its property can- 
not be seized and sold by a collect- 
ing officer, as the property should 
not be so dealt with as to deprive 
the public of water. Louisville 
Water Co. v. Hamilton, 81 Ky. 517. 
ae State v. Newark, 42 N. J. L. 
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this way.®? Under some statutes, personal property 
of the taxpayer, if it can be found within the 
jurisdiction, must be sold for the taxes before the 
real estate is taken.° Under other statutes, dis- 
traint of the personalty is a concurrent remedy,°? 
but not a condition precedent to sale of the land.*° 

[§ 4507] (8) Summary Execution or Motion.*’ In 
some jurisdictions an execution against the property 
in general of the taxpayer may be issued in the 
first instance,** although, under the provisions of 
the statute, if the owner of the land is known to the 
city collector and the ownership of the land is not 
doubtful, an execution in rem against the land can- 
not legally issue.*® An execution may be issued 
under the statute for back taxes as well as for 
taxes of the current year.?° A city’s right under 
its charter to proceed by summary execution in col- 
lecting its taxes is not lost through the repealing 
clause of. a general law which by its terms does 
not apply to the provisions of city charters in- 
consistent therewith.”! The execution must be di- 
rected against and describe particular property ;7” 
and it cannot issue against an entire tract of land 
comprising several lots easily separable, where the 
value of any one of the lots is in excess of the 
amount of the tax.7? An execution is not invali- 
dated by the fact that it embraces claims not col- 
lectable by execution with claims which may be 
lawfully collected -in that way.74 ‘Statutory direc- 
tions as to the form of the execution should be 
followed,*> but a failure to do so is not necessarily 
fatal.“° In some states a tax list delivered to the 
collector has the force of a judgment?’ and execu- 
tion.’*. In some jurisdictions a recovery by motion 
has been authorized ;*° and where the tax is against 
the estate of .a decedent, it is sometimes provided 
that collection may be enforced by presenting to 


63. Kittle vy. Shervin, 11 Nebr. 65, 
7 NW 861. 
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77. Wilmington v. Sprunt, 114 N. 


the court a brief statement showing the fact and 
amount of the delinquency®® and the issuance of an 
order to: show cause.*+ 

[§ 4508] (9) Arrest or Fine.°* Arrest for non- 
payment of a tax is not authorized except where 
power so to do is expressly conferred by the legis- 
lature.8? Power may be conferred upon a municl- 
pality to enact an ordinance providing for fining 
a person delinquent in the payment of a street 
tax.8* 

[§ 4509] f. Redemption from Sale**—(1) In Gen- 
eral. The right to redeem from a tax sale is wholly 
governed by statutory and charter provisions,°* but 
such right may be conferred either expressly or by 
implication.6? As in the case of state and county 
taxes,*® it is generally provided that the owner or 
other person possessing an interest in the property 
shall have a right to redeem property sold for taxes*® 
upon the payment of a certain sum,*® within a’ speci- 
fied time,®! although in some states, under consti- 
tutional and statutory provisions,®? redemption can 
be had from a summary tax sale only,®* and not 
from a sale under a judgment foreclosing a tax 
lien.°* Redemption may result by operation of law 
after the lapse of the redemption. period.®® 

[§ 4510] (2) Persons Entitled To Redeem.°® The 
right to redeem belongs to the owner of the land,** 
or, after his death, to his heir at law;%* to a ten- 
ant in common’? or joint owner ;+ or to anyone hav- 
ing an interest in the land, whose right to redeem 
has not been foreclosed.2, A statute restricting the 
right to owners is construed to include tax pur- 
chasers when considered with reference to prior 
tax sales, any tax purchaser being entitled to re- 
deem from prior tax sales.2 A stranger without 
interest in the land has no right to redeem.* 


property after the lapse of the re- 


64. Boland v. Toronto, 32 Ont. 358. 

Distraint as condition precedent to 
action for personal judgment see 
supra § 4465. 

65. Thompson y, Carroll, 22 How. 
(U. S.) 422, 16 L. ed. 387: 

66. ‘Thompson y. Carroll, supra, 

67. Execution: 

Arrest of, by affidavit of 

see infra § 4524 . 

For delinquent taxes generally see 

Taxation [37 Cye 1234]. 

Under judgment see supra § 4481. 

68. Miller v. Brooks, 120 Ga. 232, 
47 SE 646; La Grange Grocery Co. v. 
La Grange, 31 Ga, A. 97, 119 SE 536. 

69. Justice v. Parnin, 130 Ga. 869, 
61 SE 1044. 

70. Du Bignon y. Brunswick, 106 
Ga. 317, 32 SE 102. 

ioe Janesville v. Markoe, 18 Wis. 
350. 

72. Miller v. Brooks, 120 Ga. 232, 
47 SE 646. 

73. Stowe v. Birmingham Trust, 
etc., Co., 161 Ga. 403, 181 SE: 44, } 

74. Montford v. Allen, 111 Ga. 18, 
36 SE 305. 

75. White v. Forsyth, 136 Ga, 634, 
71 SE 1073. 

76. White v.. Forsyth, supra. 

[a] Caption.—Where the statute 
prescribes that a certain official shall 
issue the execution, an omission to 
state that the execution issues in the 
name of the municipality, or, if the 
corporate name of the municipality 
is incorrectly given, such error will 
not render the execution void if it 
can be gathered from the whole writ 
that it is issued pursuant to statu- 
tory authority, such omission or error 
being treated as a harmless irregu- 
larity. White v. Forsyth, 136 Ga, 634, 
71 SE 10738. 


illegality 


C. 310, 19 SE 348. 

78. Wilmington v, Sprunt, supra. 
79. Alexander v. Alexandria, 
Cranch (U.S.) 1, 3 L. ed: 19; Alexan- 
dria v. Hunter, 2 Munf. (16 Va.) 228. 

80. Cullop v. Vincennes, 34 Ind. 

A. 667, 72 NE 166. 

81. Cullop v. Vincennes, supra, 
82. Cross references: 

Fine for nonpayment of delinquent 
taxes generally see Taxation [387 
Cye 1257]: 

Forfeiture and penalties for nonpay- 
ment see infra §§ 4537-4542. 

83. McDonald v. Lane, 80 Ga. 497, 

5 SE 628; Cooper v. Savannah, 4 Ga. 

68 : 


84. Ex p. Birmingham, 201 Ala. 
641, 79 S'113 [rev 16 Ala. A, 353, 78 
S 100]. 

Criminal responsibility for failure 
or refusal to pay or work out high- 
way tax see Highways § 520. 

85. Redemption from tax sales 
generally see Taxation [87 Cyc 1381]. 

86. See statutory and charter pro- 
visions. 


87. Johnston v. Louisville, 11 
Bush (Ky.) 527. 

88. See Taxation [37 Cyc 1381]. 

89. See statutory provisions; and 
infra § 4510. 

90. See statutory provisions; and 


infra § 4511 


91. See statutory provisions; and 
infra 4512. ; 
92. See constitutional and statu- 


tory provisions, 


93. Fidelity Inv. Co. v. Brown, 
(Tex. Civ. A.) 274 SW. 265. 

94. Fidelity Inv. Co. v. Brown, 
supra, 

95. Langley v. Chapin, 134 Mass. 


82 (as where the city becomes the 
purchaser at the tax sale and, under 
a statute prohibiting its selling the 


demption period to any person not 
entitled to redeem except by. public 
auction, does sell by private sale 
after the lapse of the redemption 
period to one having an interest in 
the land and entitled to redeem). 
[a] Reason for rnle.—‘“It must be 
remembered that the whole ma- 
chinery of sale to a city has for its 
only purpose to put a certain sum of 
money into the treasury in respect of 
the land upon which that sum is as- 
sessed. The city cannot elect to keep 
the land if it sees fit. It must sell 


again as soon as the time of re- 
demption is past. ..'. The land is 
still only a security to it for the 


money. And, as no ome but the owner 
is entitled to insist on this sale, we 
do not see why, if they so agree, the 
city should not be at liberty to re- 
ceive its taxes and charges from him 
without further trouble, on the foot- 
ing of a payment, and why this 
should not, ipso facto, extinguish the 
statutory title after the two years 
have elapsed, as it would have ex- 
tinguished it before; or, in other 
words, why a certificate of payment 
should not be as good as a deed.” 
Langley v. Chapin, 134 Mass. 82, 89. 

96. From tax sales generally see 
Taxation [87 Cyc 13838]. 


97. St. Louis v. Gorman, 29 Mo. 
593, 77 AmD 586. 
98. Louisville v. Hughes, 97 SW 


1096, 30 KyL 281, 
99. Ray v. Kilgour, 9 OntWR 641, 
1. See infra § 4511. 
2. Blair v. Guaranty Sav. Loan, 
ete, Co., 54 Tex. Civ. A. 448, 118: SW 


3. Rogers v. Lynn, 200 Mass. 354, 


(86 NE 889. 


4 St. Louis v. Gorman, 29 Mo. 593, 
77 AmD 586. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 4511] (3) Amount Réquired To Redeem.5 The 
amount required to be paid to redeem from a mu- 
nicipal tax sale is generally prescribed by statute 
or charter provision,® or by ordinance.?’ Under such 
provisions, the amount required has been held to in- 
clude the amount of the claim of the city for taxes,® 
usually all the taxes for which the property was 
sold and after-accrued taxes,? penalties,® and 
costs,1+ including the expenses incurred by the pur- 
chaser in proceedings to perfect title,'* but not 
including the costs of the tax suitt® or the costs 
of the sale.14 To this should be added interest,'® 
computed on the total amount of the various items 
from the date of the sale to the tax purchaser to 
the time when the owner made the tender and offered 
to redeem.t®° A former owner seeking to redeem 
from a tax purchaser rightfully in possession under 
the statute 1s not entitled to deduct from the total 
amount of these items a charge for rental during 
the time that the tax purchaser was in possession.17 
A joint owner may, in some municipalities, redeem 
his undivided interest by payment of his proportion- 
ate share of the whole amount necessary to re- 
deem;'® but where the entire redemption charges 
are paid by one having a part interest in the land, 
there is a redemption as to all other interests.19 

Compromise. A municipality has the power to 
make a compromise by which it receives a lump sum 
from the delinquent taxpayer to effect a redemp- 
tion,?° and the council cannot subsequently forbid 
the execution of a conveyance to the person re- 
deeming.*? 

[§ 4512] (4) Time for Redemption.?? The time 
for redemption, as fixed by general statutes, char- 
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ter provisions, or ordinances,”* generally begins to 
run from the date of the sale?4 or the filing of 
the deed,?> or, where the mortgagee of the prop- . 
erty has a right to redeem, from the time when he 
receives actual notice of the'sale.?* Usually a longer 
time is provided for in case of persons under dis- 
ability,?7 and, in some jurisdictions, in case of 
remaindermen.2* If the owner is not allowed the 
full statutory period for redemption under the re- 
citals of the certificate of sale stating the day upon 
which the purchaser will be entitled to a deed, such 
certificate 1s void,?® even though it also states cor- 
rectly the period. of redemption,®° and under the 
statute such a statement without naming the day 
would have been sufficient.2+ On the other hand, 
the tax purchaser is entitled to have his contract 
protected against a subsequent extension of the pe- 
riod of redemption by statute,?? and for this reason 
a charter amendment extending the time of re- 
demption will not be given retroactive effect as 
against the contract rights of purchasers at tax 
sales held before the amendment went into effect.** 
After the time for redemption has expired, the right 
to redeem is gone,** and there is no power even in 
a court of equity thereafter to authorize a redemp- 
tion of the property.*® 
[§ 4513] (5) Procedure.*° Redemption must be 
made in the mode prescribed by statute.*7 If, how- 
ever, the law does not require any particular form 
of procedure in order to-assert the right to redeem, 
any transaction by which the purchaser under the 
tax sale and the owner of the property accomplish 
this purpose will be sufficient ;°* and if the statutes 
do not furnish a complete and adequate remedy un- 


is 


pl a al La 


[a] Title after redemption by 
stranger.—The unauthorized acts of 
city officers in assessing land owned 
by the city to some one else and then 
allowing such person to redeem from 
the city after purchase of the land 
by the city at the tax sale does not 
vest title in the redemptioner on the 
ground of estoppel. St. Louis v. 
Gorman, 29 Mo. 593, 77 AmD 586. 

5. From tax sales srubenily see 
Taxation [37 Cyc 1408]. 

6. See statutory provisions. 

7. Hintrager v. McElhinny, 112 
Iowa 825, 82 NW 1008, 88 NW 1063; 
Augustine v. Jennings, 42 Iowa 198; 
Peo. v. Cady, 41 Hun 539, 5 NYSt 4. 

8 Blair v. Guaranty Sav. Loan, 
res Co., 54 Tex. Civ. A. 443, 118 SW 
608. iy 

9. State v. Tufts, 108 Mo. 418, 22 
SW 91; In re Elizabeth, 49 N. J. L: 
488, 10 "A 363. 

10. Hintrager v. McElhinny, 112 
Iowa 325, 82 NW 1008, 83 NW 1063; 
Augustine v. Jennings, 42 Towa 198; 
Blair v.- Guaranty Sav. Loan, etc., 
Co., 54 Tex. Civ: A. 443, 118 SW 608. 

1l. Blair v. Guaranty Sav. Loan, 
etc., Co., supra, 

12. Devine. v. Franks, (N. J. Ch.) 
47 A 228. 

13. Blair v. Guaranty Sav. Loan, 
54 Tex. Civ. A. 443, 118 SW 


14. Blair v. Guaranty Sav. Loan, 
etc., Co., supra. 

15. Barton v. MecWhinney, 85 Ind. 
481; Augustine v. Jennings, 42 Iowa 
198; Peo. v. Cady, 41 Hun 539, 5 NYSt 
4; Blair v. Guaranty Say. Loan, etc., 
Co., 54 Tex. Civ. A. 443, 118 SW 608. 

2 16. Blair v. Guaranty Sav. Loan, 
etc., Co., supra. 

17. Blair v. Guaranty Sav. Loan, 
Co., supra. 


18. Peo. v. Detroit,:8 Mich. 14, 77 
AmD 433. 
19. Ray v. Kilgour, 9 OntWR 641. 


20. Hintrager v. Richter, 85 Iowa 
222, 52 NW 188. 

Compromise pd tax claims Kasih 
see supra § 4462. 


21. Hintrager v. Lp ALy 85 Iowa 
222, 52 NW 188. 

22. From tax sales ‘generally see 
Taxation [37 Cyc 1388]. 

23. See statutory and charter pro- 


visions. ? 
719 Wis. 


24. j<Lander vy. 
3872, 48 NW 594. 

[a] Consistency of charter and 
statutory provisions.—A statute pro- 
viding that property may be re- 
deemed from a tax sale “at any time 
before a tax deed executed upon such 
sale is recorded” is not’ inconsistent 
with, nor repugnant to, a city char- 
ter allowing the right of redemption 
“within three years from the day of 
sale and any time before the deed is 
executed.”’ Lander v. Bromley, 79 
Wis. 372, 48 NW 594. 

25. West v. Duncan, 42 Fed. 430; 
Berthold vy. Hoskins, 38 Fed. 4772. 

26. Hawks v. Davis, 185 Mass, 119, 
69 NE 1072. 

[a] Letter as notice——A letter 
from the purchaser to the mortgagee 
informing him that he held deeds to 
the property,, but not referring to the 
sale or that he had® secured title 
through the sale, is not a sufficient 
notice ,of the sale within the mean- 
ing of the rule. Hawks v. Davis, 185 
Mass. 119, 69 NB 1072, 

27. Seé statutory provisions; and 
Mockbee vy. Upperman, 17 F. Cas, No. 
916872. 5 Cranch' G.-C) "585: 

28. See statutory provisions; and 
Tiddy v. Graves, 127 N. C. 502, 37 SH 
bs Pel 2Gla Ni C. 620, 36 SE 127 (the 
fact that a city charter, authorizing 
redemption of land from sale for city 
taxes within one year from the date 
of sale, does not make any provision 
for redemption by remaindermen from 
sales by reason of the life tenant’s 
failure to pay city taxes after the 
expiration of a year, did not preclude 
a remainderman from redeeming 
from such taxes under a Statute al- 
lowing redemption by remaindermen 
at any time within two years, such 
statute being a general law, and 
applying to city as well as other 


Bromley, 


taxes). 

29. Hinds v. Clark, 173 Cal. 49, 
159 P 153. 

30. Hinds v. Clark, supra. 

31. Hinds y. Clark, supra. 

32. Rott v. Steffens, 229 Mich. 241, 
250, 201 NW 227, 38 ALR 224. 

33. Rott v. Steffens, supra. 

“When plaintiff's assignors bid at 
the tax sales and their bids were 
accepted and they paid the amount 
thereof and received their certificates 
of sale, they each made a contract 
with the city and the provision of 
the then charter that they should be 
entitled to deeds, or leases, at the 
end of one year became a part of the 
contracts. When the city by the pro- 
visions of the new charter attempted 
to change the terms of the contracts 
by providing that they should not 
have the deeds or leases at the end 
of a year, but not until the end of 18 
months and then only on their com- 
plying with requirements which 
formed no part of the original .con- 
tracts, the city attempted to impair 
the obligation of the contracts. We 
are, therefore, constrained to hold 
that as to sales made prior to the 
time the new charter took effeet the 
provisions under consideration are 
invalid. This gives the new charter 
a prospective effect only and_ pre- 
serves the contract rights of those 
who bought before its adoption.” 
Rott v. Steffens, supra. 

34. Montford v. Allen, 111 Ga. 18, 
36 SE 305; Johnston y. Louisville, 11 
Bush (Ky.) 527. 

35. Montford v. Allen, 111 Ga, 18, 
36 SE 305. 

36. For redemption from tax sales 
generally see Taxation [37 Cyc 1408]. 

387. Bracely v. Noble, 201 Ala. 74, 
77 S 368. 

38. Bente v. Sullivan, 52 Tex. Civ. 
A. 454, 115 SW 350. 

[a] Redemption is effected by an 
agreement compromising a suit to set 
aside the tax sale and providing for 
judgment therein in favor of the tax 
purchaser, and a conveyance by the 


| 
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der certain cireumstances, a bill in 


lies.22 Payment must be made to the person desig- 


nated by the statute,*? and where 


ment is alleged, the complaint should show a tender 


of the amount due,*! ineluding all 


fixed and certain*? and an offer to pay such sums 
as may be found due in respect of such items as 
are uncertain and-subject to dispute.** 

[§ 4514] (6) Right of Tax Purchaser to Redemp- 
Where property is redeemed from a 
tax sale, the tax purchaser is entitled to the re- 
demption money,*® and may maintain an action for 
its recovery,*® provided he brings it against the per- 
son who is under statutory obligation to pay it over 


tion Money.** 


to him.** If, under the statute, 
upon the city collector, an action 


the money cannot be maintained against the city ;** 
but if the duty, by the terms of the statute, rests 
upon the city, action may be maintained against 
the city;*#® and where the statute provides that the 
city shall make payment to the tax purchaser or 
his assigns, a payment made to the tax purchaser 
after he has assigned the certificate to another 


latter to the owner at much _ less 
than the real value. Bente v. Sulli- 
van, 52 Tex, Civ. A. 454, 115 SW 350. 

39. Bains Bros. Inv. Co. v. Purdie, 
180 Ala. 333, 60 S 920. 

[a] Refusal to accept tender.— 
Where the statutory provisions relat- 
ing to redemption have reference 
merely to redemption by payment, a 
bill in equity to redeem is the proper 
remedy where the tax purchaser re- 
fuses to accept the owner’s tender. 
Bains Bros. Inv. Co. v. Purdie, 180 
Ala. 3338, 60 S 920. 

40. Bracely v. Noble, 201 Ala. 74, 
77 S 368. 

[a] Tax purchaser or treasurer.— 
Where the statute requires payment 
by the redemptioner to be made to 
the tax purchaser or to the city 
treasurer, payment to a vendee of the 


tax purchaser is  not_ sufficient. 

racely v. Noble, 201 Ala. 74, 77 S 
368. 

41. Bains Bros. Inv. Co. v. Purdie, 
180 Ala. 333, 60 S 920. 

42. Bains Bros. Inv, Co. v. Purdie, 
supra. 

43. Bains Bros. Inv. Co. v. Purdie, 
supra. 

44. Money paid for redemption 


from tax sales generally see Taxa- 
tion [387 Cyc 1414]. 

45. Bidwell v. Tacoma, 26 Wash. 
518, 67 P 259, 

46. Bidwell v. Tacoma, supra. 
47. Bidwell v. Tacoma, supra. 


48. Onderdonk v._ Brooklyn, 31 
Barb. (N. Y.) 505. 
[a] Reason for rule.—‘‘In_ the 


present case the complaint charges a 
non-feasance or neglect of a duty to 
the plaintiff, imposed by statute upon 
the collector of taxes in the city of 
Brooklyn. If the collector is in any 
sense, or in the performance of any 
part of his duties, the agent of the 
corporation, it can hardly be said 
that he is so here. The collector is 
a civil officer, and the duty of the 
neglect of which the plaintiff com- 
plains is cast upon him by a public 
statute. In the discharge of this 
part of his functions he does not act 
for or in behalf of the corporation. 
They do not receive a benefit by the 
redemption money, and are not in any 
degree connected with the transac- 
tion, except by the fact that it is 
conducted through the agency of an 
officer elected by the citizens of 
Brooklyn.” Onderdonk v. Brooklyn, 
$1. Barb. (CN) Y.) 505, 507. 

49. Bidwell v. Tacoma, 26 Wash. 
518, 67,.P. 259. 

50. Bidwell v. Tacoma, supra, 

51. Taxes. generally see Taxation 
[87 Cye 1257]. 
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equity to redeem 
a tender of pay- 


items which are 


to make.*? 


that duty rests | eral. 


for recovery of 


52, Cross references: ; 
Injunctions generally see Injunctions 

32 C, J. pl. 

Representative action by taxpayer to 
enjoin collection of entire tax see 
infra §§ 4515-4522. 

Restraining sale of land for taxes see 
supra § 4504. 

53. See infra § 4516. 

54 See infra § 4521. 

55. Rome v. Crozier, 134 Ga. 717, 
68 SE 480. 

[a]. Situs of property.—Where the 
evidence is conflicting on the question 
whether or not complainant’s prop- 
erty is within the corporate limits of 
the city, the question involving the 
identification of certain streets named 
in a statute altering the municipal 
limits} there is no abuse of discretion 
in granting an injunction to continue 
until the final trial of the case. Rome 
v. Crozier, 134 Ga. 717, 68 SE 480. 

56. Vesta Mills v. Charleston, 60 S. 
C. 1, 38 SE 226 (the legislature could 
not delegate to a municipality the 
power to pass an ordinance affecting 
the jurisdiction of the courts, and 
even if it had that power, the ordi- 
nance by its terms was not retro- 
active and did not apply to an injunc- 
tion issued before the ordinance was 
enacted). 

57. Augusta Factory v. Augusta, 
83 Ga. 734, 10 SE 359. 

58. See infra § 4518. 

59. Havre de Grace vy. Lewis, 127 
Md. 367, 96 A 515. : 

60. U. S.—Coulson vy. Portland, 6 
F. Cas. No. 3,275, Deady 481. 

Ala.—Davis vy. Petrinovich, 112 Ala, 
654, 21 S 344, 36 LRA 615. = 

Del.—National Tube Co. vy. Shearer, 
(Ch.) 62 A 1098. 

Fla.—Graham v,. West Tampa, 71 
Fla, 605, 71 S 926. 

Ga.—Augusta y. Central R. Co., 78 
Ga, 119. 

Ill.—Howell v. Peoria, 90 Ill. 104, 

Ind.—Windman y. Vincennes, 58 
Ind. 480; Finney vy. Lamb, 54 Ind, 1. 

Ky.—Laneaster v. Pope, 156 Ky.’ 1, 
160 SW 509, AnnCasl1915C 752. 

La.—Soniat v. Krotz Springs, 161 
La. 1066, 109 S 840. 

Md.—Havre de Grace y. Lewis, 127 
Md. 367, 96 A 515. 

Mo.—Missouri Zine Fields Co. v. 
Webb City, (A.) 242 SW 1008. 


Nebr.—Hemple v.. Hastings, 79 
Nebr. 723, 113 NW 187. 
N. J.—Morris Canal, etc., Co. v. 


Jersey City, 12 N. J. Eq. 227 [aff 12 
N... J. Eq. 545]. 

N. Y.—Hills vy. Pcekskill Sav. Bank, 
26 Hun 161. 

N. C.—Luterloh v. Fayetteville, 149 
N. C. 65,62, SE 758. 


F§§, 4513-4516 


is no defense to an action brought by the assignee 
against the city.°° , 

[§ 4515]. g. Remedies for Wrongful Collection of 
Tax°4—(1) Injunction®2—(a) In General. The court 
at the suit of a taxpayer may enjoin the wrongful 
collection of a tax on proper grounds®® sufficiently 
alleged,®* or it may properly grant an interlocutory 
injunction where there is conflicting evidence on 
the issues involved.®® 
ordinance deprive the courts of this power,°® nor 
in any way limit or affect it by a contract with a 
taxpayer which the city had no statutory power 


The municipality cannot by 


[§ 4516] (b) Grounds and Defenses—aa. In Gen- 
Where the legal remedy is shown to be inade- 
quate,°® or where the city has refused the taxpayer 
an opportunity to avail himself of it,5® an injunc- 
tion will issue to enjoin the collection of a tax on 
the ground of its illegality,®° as where the prop- 
erty is exempt,*! or otherwise not liable,®? or where 
the levy is excessive,®* fraudulently’ imposed,** un- 
justly discriminatory,®* or otherwise invalid.®® 
injunction has been granted where the officer was 


An 


Pa,—Pittsburgh, ete., . R.,., Co. 
Stowe Tp., 252 Pa. 149, 97 A 197. 

S. C.—Vesta Mills vy. Charleston, 60 
S. C. 1, 38 SE 226. : 

Tex.—Waco v. Higginson, (Civ. A.) 
226 SW 1084. 

Va.—Campbell vy. Bryant, 104 Va. 
509, 52 SE 638. 

W. Va.—Tygart’s Valley Bank 
Philippi, 38 W. Va. 219, 18 SE 489. 

[a] Cloud upon title.—‘“The ap- 
parent lien of the city council for 
taxes was. a cloud upon the plaintiff's 
title, and this gave it the right to 
seek redress in a Court of Equity by 
way, of injunction.” Vesta Mills v. 
Charleston, 60 S. C. 1, 9, 38 SE 226. 

{[b] Taxes in excess of statutory 
limit.—If a municipal corporation 
taxes property beyond the limit fixed 
by the organic law conferring the 
power to tax, a court of equity will 
enjoin the collection of the amount 
illegally assessed. Tygart’s Valley 
Bank y. Philippi, 38 W. Va. 219, 18 
SE 489. 

[c] Constitutionality of act to in- 
corporate municipality.—Equity has 
jurisdiction to entertain a bill to 
enjoin the officers of a town from 
undertaking to collect taxes on the 
ground that the act purporting to in- 
corporate the town is _ unconstitu- 
tional and void. Campbell v. Bryant, 
104 Va, 509, 52 SE 638. 

61. Morris Canal, ete., Co. v. Jer- 
sey City, a2 aN: dy (Hah 227 sfaffhi 128N. 
J. Eq. 545]; Pittsburgh, ete., R. Co. 
v. Stowe Tp., 252 Pa. 149, 97 A’ 197; 
Scranton City Guard Assoc. vy. Scran- 
ton, 2 Pa. C. Pl. 217; Vesta Mills v. 
Charleston, 60 S.C. 1,.38 SE 226. 

{a] Railroad  property.— Where 
land of a railroad company is essen- 
tial to the exercise of its franchise 
as a common carrier, an injunction 
will lie to restrain its taxation by the 
local taxing authority. Pittsburgh, 
etc., R. Co. v. Stowe Tp., 252 Pa. 149, 
OF HARES. 

62. Augusta v. Central R. Co., 78 
Ga. 119; Missouri Zinc Fields Co. v. 


V. 


Vv. 


Webb City, (Mo. A.) 242 SW 1008; 
Waco v. Higginson, (Tex. Civ. A.) 
226 SW 1084. 

63. James v. Pitsburgh, 23 Pa. 


Dist. 637; Tygart’s Valley Bank v. 
Philippi, 38 W. Va. 219, 18 SE 489. 

64. National Tube Co. vy. Shearer, 
(Del. Ch.) 62 A 1093. 

65. Elgin vy. Hessen, 282 Fed. 281; 
Graham v. West Tampa, 71 Fla. 605, 
71 S 926; Davison v. Brie, 274. Pa. 
523, 118 A 429; Sweetwater v.' Biard 
Dev. Co., (Tex, Civ. A.) 203 SW 801. 

66. Fla.—Graham v. West Tampa, 
71 Fla, 605, 71 S 926, : 

Ga.—Colquitt Live Stock, ete., Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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proceeding to collect the tax under an ordinance 
before it became operative by due promulgation. 

When injunction should not issue. On the other 
hand, the collection of a tax properly levied will 
not be enjoined,®* nor will an injunction ordinarily 
be granted at the suit of a taxpayer merely because 
of irregularity in the proceedings of the taxing offi- 
cers,°® especially where such irregularities may be 
corrected under order of the court in the same”® 
or other! proceedings. Also, an injunction will not 
be granted to compel a set-off,’? nor because of the 
failure to enforce the tax against other persons, 
nor because the land was so situated as not to re- 
ceive the benefit of the taxes.7* Unexplained failure 
to comply with his undertaking in a contract for 
exemption can be set up as a defense to the tax- 
payer’s suit for an injunction based on the ex- 
emption.’® 

Property outside of, or illegally annexed to, city. 
The collection of city taxes on property outside 
the boundaries or jurisdiction of the city may be 
restrained by injunction,’® even though the taxpayer 
has not protested or appealed to the assessment 
board.*7 In some jurisdictions it is held that an 


owner of lands annexed to a city by charter or 


statute may enjoin the collection of city taxes on 
the lands on the ground of the unconstitutionality 
of the act;*® but in other jurisdictions, it is held 
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that an owner of land cannot enjoin the collection of 
taxes levied by a city on the ground that the prop- 
erty taxed has been illegally annexed to the city,‘ 
especially where the taxpayer has for a long time 
acquiesced in the validity of the annexation pro- 
ceedings.®° 

Pendency of other suits. Where the validity of 
the tax is being contested in a pending suit, its 
collection will be enjoined until a decision is had ;** 
and the pendency of another suit to restrain collec- 
tion, brought against the same defendant and relat- 
ing to the same tax, but instituted by another tax- 
payer in his individual capacity, is not ground for 
abating the present suit,? even though plaintiff in 
the present suit contributed toward the expense 
of conducting the other suit.8* q 

[§ 4517] bb. Partial Illegality.** The collection 
of that portion of a tax which is illegal may be 
enjoined ;*° and executions issued for’ a bulk sum 
covering taxes partly legal and partly illegal will 
be enjoined where no separation of the legal taxes 
from the illegal has been made.8° Payment of so 
much of the tax as is admitted to be legal is a 
condition precedent to an action to enjoin the collec- 
tion of the illegal part;87 and failure on the part 
of the taxpayer to offer payment of as much of 
the tax as is legally due is a defense in his suit 
to enjoin the collection of the illegal part of the 


v. Colquitt, 146 Ga. 579, 91 SE 555; 
fone v. Jacobs, 125 Ga. 5238, 54 SE 

Md.—Havre de Grace v. Lewis, 127 
Md. 367, 96 A 515, 

Nebr. -_Hemple Vv. 
Nebr. 723, 113 NW 187. 

Pa.— Delaware ete., R. Co. v. Scran- 
ton, 5 Pa. Co. 437. 

[a] Notice of increase.—Where 
assessors for a city agreed that the 
valuation on plaintiff's property fixed 
by him should be adopted, the collec- 
tion of taxes based on a subsequent 
increase in valuation made without 
notice to plaintiff will be enjoined. 
Havre de Grace v. Lewis, 127 Md. 367, 
96 A 515. 

67. Soniat v. Krotz Springs, 161 

107 Sw 


La. 1066, 109 S 840 

68. Hegan y. Louisville, 

32 KyL 1082, 106 SW 805, 32 KyL 
; Henderson v. Breckenridge, 3 

KyL 387, 11 Ky. Op, 315; Mead v. 
Turner, 60 Misc. 145, 112 NYS 127 
[aff 134 App. Div. 691, 119 NYS 526]. 

[a] Applicability of statute.—AI- 
though it is provided by statute that, 
where the state board of health has 
made an order requiring one munici- 
pality to put in a sewer system for 
the protection of the water supply of 
another, the latter shall pay the cost 
of the system, yet where, to protect 
the water supply of a city, the city 
and a village entered into a contract 
that the village should install a 
sewer system within its own limits 
and the city would provide the out- 
let and disposal works, each paying 
for its own part, a village taxpayer 
cannot enjoin the collection of a tax 
to pay the cost of sewers in the vil- 
lage, on the ground that the city is 
bound to pay the cost of the whole 
work, since the statute requiring the 
city to pay is not applicable, the state 
board of health having made no 
order. Mead vy. Turner, 60 Misc. 145, 
112 NYS 127 [aff 134 App. Div. 691, 
119 NYS 526]. 

69. Ga.—Thomas v. Blakely, 141 
Ga. 488, 81 SE 218. 

Iowa.—Morrison v. Hershire, 32 
Iowa 271. 

Mass.—Freeland v. 
Allen 570. 

Mich.—Clee v. Trenton, 
293, 66 NW 48. 

Pa.——-Delaware, etc., R. Co. v. Scran- 
ton, 5 Pa. Co. 437. 

[a] Dlegal expenditures.—Collec- 


‘Hastings, 79 


Hastings, 10 
108 Mich. 


tion of a general tax for proper city 
purposes will not be’ restrained 
merely because it was levied in part 
to replace funds jllegally expended. 
te. v. Trenton, 108 Mich. 293, 66 ENNY, 


Sp Before issuance of ponds. 
Where an ordinance has been passed 
to raise money by the issuance of 
bonds, but no bonds have been _ is- 
sued, an action to enjoin the collec- 
tion of the tax does not lie before 
the debt has been incurred. Dela- 
ware, etc., R. Co. v. Scranton, 5? Pa; 
Co. 437. 

{[c] Omissions in ordinance. 
Omission of the word ‘annual’ from 
a general ordinance enacted before 
validation proceedings and prescrib- 
ing a tax to raise money to pay 
principal and interest on municipal 
bonds as they became due is not 
ground for enjoining the collection 
of the tax, in a particular year, 
where it clearly appears that an an- 
nual tax was contemplated. Thomas 
v. Blakely, 141 Ga. 488, 81 SE 218. 

70. Levi v. Louisville, 97 Ky. 394, 
30 SW 973, 16 KyL 872, 28 LRA 480. 

[a] Omissions.—Where the con- 
stitution requires an ad valorem tax 
to be levied on both realty and per- 
sonalty, and a city ordinance pro- 
vides for such tax on realty, the 
omission to assess certain personalty 
in the mode prescribed does not ren- 
der the entire ordinance void, so as 
to entitle a taxpayer to an injunc- 
tion to restrain the collection of 
taxes thereunder; but a court of 
equity may require the city coun- 
ceil to correct the ordinance by as- 
sessing the personalty omitted from 
the ad valorem system, its value to 
be ascertained as of the date when 
the original assessment was required 
to be made. Levi v. Louisville, 97 
Ky. 394, 30 SW 973, 16 KyL 872, 28 
LRA 480. 

71. Strohm v. Iowa City, 

42 


{al Misapplication of tax funds. 
—Where the objection is as to the 
application of part of the tax to the 
payment of an indebtedness in excess 
of the constitutional limit, the ac- 
tion should be-to restrain the misap- 
plication and not the collection of the 
tax. Strohm y. Iowa City, 47 Iowa 


2. 
72. Cartersville Water-Works Co. 
v. Cartersville, 89 Ga. 689, 16 SE 


47 Iowa 


70. ; 

73. Augusta Factory v. Augusta, 
83 Ga. 734, 10 SE 359; Page v. St. 
Louis, 20 Mo. 136. 

74. Linton v. Athens, 53 Ga. 588; 
McFerran vy. Alloway, 14 Bush (Ky.) 
Bb Groff vy. Frederick City, 44 Md. 


75. Havre de Grace Real Hstate, 
etc., Co. v. Havre’ de Grace, 102 Ma. 
33, 61 A 662. 

76. Hemple vy. Hastings, 79 Nebr. 
723, 113 NW 187. 

77. Sioux City ee Co. v. Da- 
kota County, 61 Nebr. 84 NW 607. 

{a] Reason for ale eowhiore de- 
fendant city levied a tax on property 
of plaintiff, the situs. of which was 
not within its jurisdiction, plaintiff's 
failure to appeal from such assess- 
ment did not estop him from dis- 
rupting its validity, since a property 
owner is not required to appear be- 
fore a taxing board in opposition to 
the assessment of a tax on property 
whose situs is not within the juris- 
diction of such board, the levy in 
such case being void. Sioux City 
Bridge Co. v. Dakota County, 61 
Nebr. 75, 84 NW 607. 

78. Waco v. Higginson, (Tex. Civ. 
A.) 226 SW 1084. 

Collateral attack upon annexation 
proceedings generally see supra § 
LOSS in! 438 Co Jz 

79. Gardner v. Benn, 81 Kan. 442, 
905,,105 P 4385. 

[a] Reason for rule.—“The valid- 
ity of the act of annexation is not 
open to collateral attack, and can 
not be questioned by any party other 
than the state. For this reason alone 
the plaintiff was not entitled to en- 
join the collection of taxes levied 
by the city upon the territory in con- 
troversy.” Gardner y. Benn, 81 Kan. 
442, 105 P 435. 

80. Logansport vy. 
res pia iy ge 


81. Vinemont v. Allison, 191 Ala. 
316, 68 S 142. 

82. Davis v. Petrinovich, 112 Ala. 
654, 21 S 344, 36 LRA 615. 

83. Davis y. Petrinovich, supra. 

84 Of general tax see Taxation 
[87 Cye 1261]. 


La Rose, 99 
Worley v. Harris, 82 Ind. 


85. Dollahon vy. Whittaker, 187 
Ill. 84, 58 NE 301. 
s@ Burkhart v. Fitzgerald, 137 


Ga. 366, 73 SE 583. 
87. Mobile v. Waring, 41 Ala, 139; 
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tax.88 However, where plaintiff’s claim that the 
whole tax is illegal is made in good faith and on 
plausible grounds, relief will not be refused merely 
because it was ultimately found that a part of the 
tax was legal.®® ; 

[§ 4518] cc. Inadequacy of Remedy at Law.°° An 
injunction willbe granted where complainant’s right 
is clear,®! the injury imminent,®? and the remedy 
at law inadequate for his protection.®* Conversely, 
where there is an adequate remedy at law,°* or by 
proceedings before a board to review the assess- 
ment,®®> an injunction will not be granted. 

[§ 4519] dd. Railroad Aid Tax. The collection 
of a railroad aid tax may be enjoined because of 
false representations as to the road;°® and estoppel 
by acquiescence in the execution of the work can- 
not be set up as a defense against complainant 
taxpayers where it appears they served notice of 
their intention to contest the tax before any work 
had been done.” A tax to pay bonds issued for rail- 
road aid may be enjoined where irregularly issued,°® 
but not where there is no valid legal defense to the 
payment of the bonds in the hands of the holders.®® 
An injunction will not be granted against the collec- 
tion of a tax to pay bonds ordered issued to one 


corporation but actually issued to its successor. 


with which the old company had consolidated, where 
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[§§ 4517-4520. 


in all other respects the issue was regular.’ Also, 
an injunction against collection of a tax in aid of a 
railroad serving a particular town will not be 
granted on the ground that since the vote for the 
tax a narrow gauge road has been constructed, in. 
the absence of evidence that such construction 1s 
not fully adequate to meet the town’s requirements.* 

[§ 4520] (c) Parties.* Persons whose property 
interests are involved in the collection of a tax are 
the proper parties plaintiff in an action brought 
to enjoin the collection, even though some one else 
other than the property owner is obligated by con- 
tract to pay the tax. The municipality® or state’ 
is not a proper party plaintiff. The action may be 
brought by the taxpayer in his own name,® or on 
behalf of all others similarly situated;® and it 
may be proper to allow-all interested citizens other 
than the original plaintiff to be made parties plain- 
tiff;1° but taxpayers cannot join as plaintiffs where 
their interests are separate and distinct."+ 

Parties defendant. The municipality is a proper 
party defendant,!” and the officers of the munici- 
pality alleged to have made the invalid assessment 
and to be attempting to enforce collection of the 
tax are properly joined as parties defendant ;'* but 
it has been held that the municipality itself need not 
be made a party by name where the mayor and mem- 


Augusta Factory v. Augusta, 83 Ga. 
734, 10 SE 3859; London vy. Wilming- 
ton, 78 N. C. 109. 

88. Mobile v. Waring, 41 Ala. 139; 


Douglas v. Fargo, 13 N. D. 467, 101 
NW 919. 
89. Fairley v. Duluth, 150 Minn. 


374, 185 NW 390, 32 ALR 1258. 

90. As) ground for injunction 
against collection of taxes generally 
see Taxation [87 Cyc 1267]. 

91. Grounds for injunction 
Supra § 4516. 

92. Leary v. Jersey City, 189 Fed. 
419 [aff 208 Fed. 854, 126 CCA 12 
(aff 248 U. S. 328, 39 SCt 115, 63 L. 
ed. 271)]. 

93. Jersey: City v. New Jersey 
Cent.” Re, Co:,212. Fed... 76,128, CCA 
532 [aff 199 Fed. 237]; Leary v. Jer- 
sey City, 189 Fed. 419 [aff 208 Fed. 
854, 126 CCA 12 (aff 248.U. S.\328, 
39 SCt 115, 638 L. ed. 271)]; Standard 
on Co. v. Hopkins, 34 Oh. Cir. Ct. 

[a] Thus, where the statute 
makes no provision for review by 
the state tax commission of a deci- 
sion of the local board of review, an 
‘injunction will be granted to prevent 
the collection of a tax based upon 
a revision of the assessment arbi- 
trarily and capriciously made by the 
board of review. Standard Oil Co. v. 
Hopkins, 34 Oh. Cir. Ct. 170. 

94. U. S.—Leary v. Jersey City, 
189 Fed. 419 [aff 208 Fed. 854, 126 
CCA 12 (aff 248 U...S. .328,.39 Sct 
115, 638 L. ed. 271)]. 

Ala.—National Commercial Bank 
Ne Mobile, 62 Ala. 284, 34 AmR 

Ga.—Social Circle Cotton Mill Co. 
v. Social Circle, 163 Ga. 465, 1386 SE 
432; Verdery ,v. Summerville, 82 Ga. 
138, 8 SE 213. ’ 

Ill.—Shriver v. McGregor, 224 Il. 


397, 79 NE 706. 

N. J.—Mackie v. Cain, 92 N. J. 
Eq. 681, 114 A 549; Roe v. Jersey 
City, 80 N. J. Eq. 35, 86 A 815 [aff 
79 N. J. Eq. 645, 82 A 873]. 

N. Y.—Mutual Ben, L. Ins. Co. vy. 
New York, 3 Abb. Dec. 344, 3 Keyes 
182, 2 AbbPrNS 233, 32 HowPr 359 
[aff 33 Barb. 323,, 21 N.Y. Super. 
683, 20 HowPr 416]. 

is—A. H. Stange Co. v. Merrill, 
1384 Wis. 514, 115 NW 115. 

Men saarehipala v. Youville, 7 Man. 
473. 

fa] 


see 


Effect of insolvency.—Injunc- 


tion will not lie to restrain the collec- 
tion of a tax assessed by’a munici- 
pal corporation on the capital stock 
of a national bank, although the mu- 
nicipality is insolvent, where there 
is an adequate remedy at law. Na- 
tional Commercial Bank v. Mobile, 
62 Ala. 284, 34 AmR 15, be 

[b] Error in findings.—An injunc- 
tion restraining the collection of a 
tax on the ground that it had been 
paid will not be granted where an 
adequate remedy at‘law by appropri- 
ate proceedings in the courts is avail- 
able to attack the finding of commis- 
sioners of adjustment that the tax 
had not been paid, offered-to rebut 
the presumption of payment arising 
from the city’s laches. Leary vy. Jer- 
sey City, 189 Fed. 419 [aff 208 Fed. 
854, 126 CCA. 12 (aff 248 U. S. 328, 
89 SCt 115, 638. L. ed. 271)1]. 

95. Macklot y. Davenport, 17 Iowa 
379; Davison v. Erie, 274 Pa. 523, 118 
A 429, 


96. Curry v. Decatur County, 61 
Iowa 71, 15 NW 602. 

97. Curry .v. Decatur County, 
supra. 


98. Hills v. Peekskill Sav. Bank, 
26 dium: (N» Y.) sb6d; 
99. Wilkinson vy, Peru, 61 Ind. 1. 


a Mt. Vernon y. Hovey, 52 Ind. 
563. 
2.. Meader v. Lowry, 45 Iowa 
684, 


3. Parties in: 

Civil actions generally see Parties 

[80% Cye.1 4. 

Suits for injunctions: 
Groner alia see Injunctions §§ 469— 
495. 
Against collection of taxes gener- 
ally see Taxation [387. Cyc 1273]. 

4 Waverly v. Auditor of Public 
Accounts, 100 Ill. 854; Nunda v. Crys- 
tal Lake, 79 Ill. 811; Donaldsonville 
v. Ascension Parish Police Jury, 113 
La. 16, 36S 873. 

5. Soniat v. Krotz Springs, 161 La. 
1066, 109 S 840. 

6. Waverly v. Auditor of Public 
Accounts, 100 Ill. 354; Nunda v. Crys- 
tal. Lake, .79 Ill. 311,313. 

“We have been referred to no au- 
thority which authorizes a municipal 
corporation to file a bill to contest 
the legality of a tax levied on the 
property of citizens in, or supposed 
to be in, its limits, nor are we aware 
that any such authority exists. 
While clothed with large powers for 


the government of the people within 
their limits, and for the preservation 
of the peace and good order of their 
communities, this power has not been 
conferred upon such bodies. Whether 
individuals will or not pay their taxes 
without testing their legality, is 
purely a question of theirs, which has 
never been delegated to corporate 
bodies, nor do we suppose it could 


be_ rightfully.” Nunda v. Crystal 
Lake, supra, 
[a] Railroad tax.—The taxpayer 


and not the municipality is the 
proper party plaintiff in an action to 
enjoin the collection of a tax levied 
to pay the bonds of the municipality 
which had been issued in aid of a 
railroad. Waverly v. Auditor of 
Public Accounts, 100 Ill. 354. 

[b] Tax by other municipality.— 
The taxpayer and not the munici- 
pality is the proper party plaintiff 
in an action to enjoin the collection 
of a tax levied by another municipal- 
ye Nunda vy. Crystal Lake, 79 Ill. 

7. ~-State v. Shufford, 77 Kan. 263, 
94 P 187. 

[a] Quo warranto, for the disso- 
lution of a municipality with a prayer 
for an injunction against the collec- 
tion of a municipal tax alleged to be 
invalid, cannot be maintained by the 
state where the sole purpose of the 
proceeding is to prevent the collec- 
tion of the tax. State vy. Shufford, 77 
Kan. 263, 94 P1387. 

8. N. Y.—Peo. v. Morgan, 65 Barb. 
473, 1 Thomps. & C. 101 [rev on other 
grounds 55 N. Y. 587]. 

N. C.—London yv. Wilmington, 78 


NieGi 109, 
Pa.—Wheeler v. Philadelphia, 32 
LegInt 75. 
S. C.—Vesta Mills v. Charleston, 60 
S.C. 1, 38 SE 226. ! 
Tex.—Nalle v. Austin, (Civ, <A.) 
21 SW. 3875. ; 
9. Fairley v. Duluth, 150 Minn. 


374, 185 NW 390, 82 ALR 1258; Lon- 
don v. Wilmington, 78 N. Cc. 109. 
Representative action to restrain 
rare ais of entire tax see infra 
10. Cobb v. Elizabeth City, 175 
ING CS 15 , 


11. Lewis v. 
633, 11 -NW 617. 

12. Gelders y. Fitzgerald, 135 Ga. 
400, 69 SE 569. ; : 

13. Gelders vy, Fitzgerald, supra. 


Eshleman, 57 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 4520-4524] 


bers of the council are made defendants, and ap- 


pear and answer in their official capacity as well 
as individuals,'* unless the property rights of the 
municipality would be affected by the decree.'® 
Persons to whom the taxes are to be ultimately paid 
are not necessary parties, where they have no vested 
interest in the tax levied.1® If such interest exists, 
they are necessary parties,'’ but if they have not 
been joined, the suit should be continued,'® rather 
than dismissed.?® In an action to enjoin the collec- 
tion of taxes to pay bonds, the bondholders are 
necessary. parties,?? unless the bonds are clearly 
shown to be void.?+ 

[§ 4521] (d) Pleading.?? The allegations of the 
bill must be definite and -certain,?* and must set 
forth the facts entitling complainant to relief,?4 and 
if the ordinanee on which the tax is based is in- 
volved, the bill must have a copy of the ordinance 
annexed thereto.2® Mere informalities do not make 
the complaint demurrable.?® 

[§ 4522] (e) Evidence.?7 Evidence is admissible 
to contradict allegations in the pleadings.”® While 
the general rule is that a rule nisi for a preliminary 
injunction may be tried on the face of the pleadings 
and conflicting affidavits,?® the minutes of the meet- 
ing of the city council are admissible to show that 
the ordinance levying the tax conformed with statu- 
tory requirements,*° and thereby disprove complain- 
ant’s right to a preliminary injunction.*! The bur- 
den is on the city to prove that a tax in excess 
of the statutory limit has been duly authorized,*? 
although if the tax is for a purpose which may or 
may not be within the statutory restriction, there is 
a presumption in favor of its legality.*? A. pre- 
sumption that taxes have been paid, arising from 

14. Campbell v. Bryant, e 


104 Va.| business 
509, 52 SE 638. 
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is a new manufacturing 
business in the city, 


[44 C.J.] 1367 


the laches of the city in collecting them,** may be 
overcome by a finding of commissioners of adjust- 
ment, having jurisdiction over the subject, that the 
taxes had not been paid.*® Suing the municipality 
in its eorporate name on the ground that it had 
forfeited its charter before the taxes were levied 
is not an admission of the legal existence of the 
municipality.*® 

[§ 4523] (2) Action To Cancel Tax Levy. Where 
the remedy pursued under the statute to prevent 
the collection of an illegal tax is an action to can- 
cel the tax levy*’ it is not necessary to join the 
collector of taxes,?* or the person or corporation 
who, under the terms of the levy ordinanee, is to - 
receive the tax money when collected.?® Where such 
action 1s brought under a statute providing for the 
determination of. claims to real property and re- 
quiring that there shall be an apparent lien against 
the property to give the court jurisdiction,*® it 
cannot be maintained where it is established by 
the record that the tax lien has been discharged 
by lapse of time.*+ 

[§ 4524] (3) Affidavit of Illegality.*2 In Georgia, 
where the statute affords a remedy for preventing 
the collection of illegal taxes, by filing an. affidavit 
of illegality with the officer to whom'is intrusted 
the enforcement of an execution, and then places . 
the duty upon such officer to return the execution 
with the affidavit of illegality to the proper court 
for trial,** if the officer fails or refuses to return 
the execution and affidavit to court for trial, the 
taxpayer is entitled to a writ of mandamus com- 
pelling him to do so;** but in such ease, if the affi- 
davit of illegality attacks only a part of’ the tax, 
and fails to allege facts from which it may be in- 


32. Atchison, ete, R. C Kan- 


anv 
and the omis-| sas City, 92 Kan. 300, 140 P 1040. 
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15. White y. Forsyth, 136 Ga. 634, 
71 SE 10738. 
16. Leitch v. Wentworth, 71 Ill. 


17. Howell v. Peoria, 90 Ill. 104. 

18. Howell v: Peoria, supra. 

19. Howell v. Peoria, supra. 

20. Board yv. Texas, etc., R. Co., 
46 Tex. 316. 

{a] Allegations in pleadings as 
‘excusing failure to join.—In a _ suit 
by taxpayers to annul proceedings 
authorizing the issuance of bonds as 
a donation to a railroad company 
to aid in the construction of the road, 
and to enjoin the collection of taxes 
to pay interest on such bonds, an 
allegation that the bonds had been 
fraudulently issued and delivered to 
the company, and by it transferred 
to the holders with notice of the 
fraud, will not dispense with the ne- 
cessity of bringing such holders be- 
fore the court as parties. Board v. 
Texas, etc, R. Co., 46 Tex. 316. ; 

21. Edwards v. Peo., 88 Ill. 340. 

22. Pleadings in suits for injunc- 
tions: 4 
Generally see Injunctions §§ 528-577. 
Against collection of taxes generally 

see Taxation [37 Cyc 1274]. 

23. Albertville v.. Rains, 107 Ala. 

691, 18. S, 255. 
- 94 National Tube Co, v. Shearer, 
(Del. Ch.) 62 A 1093; Atlantic Postal 
Tel.-Cable Co. v. Savannah, 133 Ga. 
66, 65 SE 184; Louisville Car Wheel, 
etc., Supply Co. v. Louisville, 146 Ky. 
573, 142 SW 1043; Paris v. McIntyre, 
10 Ky. Op. 525, 

[a] Exemption of new business.— 
A taxpayer who alleges that his prop- 
erty is exempt from taxation under 
a city ordinance adopted pursuant 
to a statute empowering cities by 
ordinance to exempt manufacturing 
establishments for a specified period 
as an inducement to their location, 
enacted under the express authority 
of Const. § 170, must allege that his 


sion in his pleading of such an alle- 
gation is not cured by an averment 
therein that he has filed with the 
assessor the statement, provided for 
in the ordinance, for he must affirma- 
tively allege a state of facts show- 
ing that he is entitled to the exemp- 
tion. Louisville Car Wheel, etc., 
Supply Co. v. Louisville, 146 Ky. 573, 
142 SW 1043. 

{[b] Fraudulent assessment. — A 
bill to restrain the collection of a 
municipal tax, charging that several 
supervisors had purposely assessed 
complainant’s property beyond its 
value and above the assessment of 
other persons with a fraudulent in- 
tent to compel payment by complain- 
ant of an undue portion of the public 
taxes, and that such assessment 
was not made in good faith by the 
proper exercise of the discretion of 
the assessing officers, stated a case 
for equitable relief. National Tube 
Co. v.. Shearer, (Del. Ch.) 62. A 
1093. 

{c] Unreasonableness of tax.—In 
a petition to enjoin collection of a mu- 
nicipal tax laid on a business solely 
for revenue, where the tax is alleged 
to be void because unreasonable, and 
the specific allegations of the petition 
authorize that conclusion, it is error 
to dismiss the petition on general 
demurrer. Atlantic Postal Tel.-Cable 
Co. v. Savannah, 133 Ga. 66, 65 SH 


184. 

25. Soniat v. White, 155 La. 290, 
99 S223. 

26. Winkler v. Halstead, 36 Mo, A. 
25. 

27. In actions to enjoin collection 
of taxes generally see Taxation [37 
Cye 1276]. 

28. Soniat v. White, 153 La. 424, 
96 S 19. 

29. See Injunctions § 582. 

30. Soniat v. White, 153 La. 424, 
S6Q8..19. 

31. Soniat v. White, supra. 


33. Atchison, etc., R, Co. v. Kan- 
sas City, supra. ‘ 

34. Leary v. Jersey City, 189 Fed. 
419 [aff 208 Fed. 854, 126 CCA 12 (aff 
248" U.S. 328, 89° SCt7 115; 63 ta. ed. 
271)]. 

35. Leary vy. Jersey City, supra. 

36. Hornbrook yv. Elm Grove, 40 


[a] Reason for rule.—‘“If this 
proceeding were by injunction, where- 
by it was sought to restrain the 
collector from collecting and the 
water company from receiving the 
taxes alleged to be illegal, there 
would be more reason in the com- 
plaint that they had not been made 
parties defendant. But since no ac- 
tion, affirmative or negative, is pro- 
posed to be taken against them, we 
conclude they are not necessary par- 
ties.’ Regan Land Co. v. Carthage, 
129 Mo. A. 628, 632, 108 SW 589. 

89. Regan Land Co. v. Carthage, 


40. See statutory provisions, 

41. Hall vy. Lockport, 90 Misc. 429, 
432, 153 NYS 298. 

“There can be no presumption that 
proceedings to enforce the lien have 
been stayed or that the city can make 
such a claim. The necessary element 
of an apparent lien is absent, as the 
records disclose when the taxes set 
forth in the complaint cease to be a 
lien, and the city makes no claim of a 
lien by virtue of a stay of proceed- 
ings, or otherwise.’ Hall v. Lock- 
port, supra. ‘ 

42. Cross references: 

Say rrsts under judgment see supra 


Summary execution see supra § 4507. 
43. Acts (1896) p 148 (charter of 
Elberton). 
44. Vanduzer y. Irvin, 138 Ga. 524, 
75 SE 649. 


S 
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ferred what part of the tax is illegal, the officer’s 
refused to file the execution and affidavit in court is 
justified.*® The remedy by affidavit of illegality 
is purely statutory,** and where the statute grant- 
ing it applies only to the arrest of executions based 
upon judgments of courts, the remedy is not avail- 
able in the case of an execution issued es parte 
by a city clerk.*” 

[§ 4525] (4) Actions for Recovery of Property 
or Money Paid‘s—(a) In General. Property un- 
lawfully seized for taxes may be replevied,*® and 
previous payment of a similar tax will not defeat 
the action.°° A taxpayer may contest the legality 
of a tax by paying it and bringing an action at law 
for its return,®! or, where tax sales certificates have 
been issued, by bringing a bill in equity for their 
cancellation.°? In some jurisdictions, he may sue 
either the officer who illegally collected the money 
or the municipality which illegally received it;°* 
but in other jurisdictions, he can sue the city only.** 
Suit for the refunding of a city tax cannot be main- 
tained against a county.°> The recovery by the 
taxpayer of a tax which cannot be legally used by 
the city for the purpose for which it was raised®*® 
cannot be contested by a railroad company which 
has forfeited all right to the tax.*7 Where the ac- 
tion is against the municipality the remedy is as- 
sumpsit for money had and received,** unless the 
alleged illegality does not affect the tax but merely 
the proceedings to collect it.°® The burden of proof 
is on the taxpayer to show the illegality of the 
tax,®° and in an action for money had and received, 
he must show that the receipt by the person col- 
lecting the tax was in law a receipt by the city.®+ 

[§ 4526] (b) Presentation of Claim before Suit.°? 
Whether the claim must be presented to the mu- 
nicipality before action is brought depends upon 
the terms of the particular statutes or charter pro- 
visions.°* Where the action is regarded as one ‘ex 
delicto, rather than one ex contractu,* it falls within 


45. Vanduzer y. Irvin, supra. Hl 
46. Cook -v. Colquitt, 29 Ga. A. | 394. 
494, 116 SE 37. [a] 
47. Cook v. Colquitt, supra. 
48. Cross references: 
Actions to recover back general taxes 
see Taxation [87 Cye 1185]. 
Recovery of: 
Penalty paid under 
infra § 4540. 


protest see}]ants were 
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59. Goddard v. Seymour, 30 Conn. 


Reason for rule.—‘‘The plain- 
tiff can not recover any money in 
this action which is not, as between 
him and the defendants, 
and good conscience his. 
in the declaration that 
indebted to the 


§§ 4524-4528 


provisions requiring presentation of the claim where 
the action is for a tort,®> but not provisions re- 
quiring presentation where the action is on con- 
tract.°6 Under statutes requiring presentation be- 
fore suit of claims for money. due ‘‘for any matter, 
cause or thing whatsoever,’’®’ presentation of the 
claim before suit is required regardless of the dis- 
tinction between tort and contract.°* Also, under 
a charter provision that the council shall audit and 
allow ‘all accounts chargeable against the city,’’ 
the claim must be audited and allowed before action 
can be brought.°® Money paid to the city after an 
unlawful distress may be recovered back from the 
municipality’® without previous demand _ there- 
fori? : 

(§ 4527] (c) Exhaustion of Other Remedies. In 
jurisdictions where the statute requires that the 
payment be made under protest as a condition prece- 
dent to recovery,"? it is held that a property owner 
is not entitled to recover a tax paid under protest 
in the absence of proof that he made application 
to the board of equalization for relief from the ille- 
gal assessment.7* Where the legality of a tax is 
attacked on the ground that the city had no juris- 
diction over the property, it is not necessary that 
the taxpayer should appear before the board of re- 
view before he brings his action." 

[§ 4528] (d) Time To Sue, Limitations, and 
Laches.7°> The action for the recovery of the tax 
will be barred if not brought within the time fixed 
by the statutes of limitations applicable thereto.’® 
Indeed, it is held that a statute providing that no 
action to recover back a tax shall be maintained un- 
less commenced within a stated time after payment 
of the tax is not a mere statute of limitations affeet- 
ing the remedy,” but a statute establishing a con- 
dition precedent to the maintenance of the action to 
recover back the tax;’® and under such a statute, 
if the action is not brought within the stated time, 
it cannot be maintained, even though the tax was 


New York, 161 App. Div. 469, 146 

ote 734 “Taft; 214.°.N. \¥.' 1," L082 NE 
Burden of proof in action to re- 

S > cover back taxes generally see Taxa- 

in equity | tion [37 Cye 1189]. 

He alleges 61. Chicago y. Fidelity Sav. Bank, 

‘the defend-|11 Ill. A. 165. 

plaintiff 62. As condition precedent to re- 


Purchase price by tax purchaser 
see supra §§ 4497, 4498. 
Right to refund or recovery of tax 

paid see supra §§ 4450-4454. 

49. Buel! v. Ball, 20 Iowa 282. 

50. Buell v./Ball, supra. 

51. Peo. v. Prendergast, 101 Misc. 
686, ‘168 NYS 907 [rev on other 
grounds 185 App. Diy. 461, 172 NYS 
849 (aff 226 N. Y. 573 mem, 123 NE 
884)]; Ayala de Roxas v. Manila, 
27 Philippine 336. 

52. Dewhurst vy. St. 
(Fla.) 107 S 689. 

53. Raleigh v. Salt Lake City, 17 
italy, 130; 58 iP 97 4: 

54. Fish v. Higbee, 22 R. I. 223, 
t7 A 212. See Madary v. “resno, 20 
fal, A, 91,°128 P 340 (an action’ for 
the recovery of an excess tax is 
properly brought against the city, and 
the city treasurer is not a necessary 
party). 

55. Merchants’ Nat. Bank v. New 
York County, 3 Hun 156, 5 Thomps. 
& C24 393 )Pafti62 Ne YA 16297). 

56. See supra §° 4450. 

57. W. K. Henderson Iron Works, 
etc., Co. v. Shreveport, 126 La, 255, 
52 S 477. 

58. Chicago v. Fidelity Sav. Bank, 
11 Ill. A. 165; Raleigh v, Salt Lake 
City, We Utahi3s0.538" Pag 4 


Augustine, 


for money had and received by the 
defendants to the use of the plaintiff.’ 
If, as the plaintiff contends, the sale 
of his, property was not legal but 
wholly void, then the purchaser ac- 
quired no title to the property, and 
the title now remains in him, and in 
that case the money which was paid 
by the officer into the town treasury 
was not the plaintiff's money, but 
the money either of the officer or of 
the purchaser. So far as it is to be 
regarded as the money of the plain- 
tiff that was paid in, as it was in 
fact in one of the payments, it was 
money which it was the duty of the 
plaintiff to pay without being com- 
pelled, and the town having received 
it may equitably retain it. Courts 
have gone great lengths in holding 
that the ground of recovery in this 
action is the equitable right of the 
plaintiff to the money itself, without 
regard to the mannér in which the de- 
fendant obtained it. However tor- 
tiously it’ may have come into his 
hands, the defendant can in this 
form of action set the plaintiff at 
defiance if he has the best right to 
it.’ Goddard v. Seymour, 80 Conn. 
394, 401. 

60. Glendive First Nat. Bank vy. 
Dawson County, 74 Mont, 439, 240 P 
981; Lancaster Sea Beach Impr, Co. v. 


covery back of taxes generally see 
Taxation [37 Cye 1185]. 

63. See charter and statutory pro- 
medias and cases infra notes 65— 
64. See cases infra note 65. 

65. _ Flieth v. Wausau, 93 Wis, 446, 
67 NW 731. 

66. Bradley v. Eau Claire, 56 Wis. 
168, 14 NW 10; Ruggles v. Fond du 
Lac, 53 Wis. 436, 10 NW 565. 

67. See statutory provisions, 

68. Albro v. Kett We, (R. 1.) 107 
A870: Fish v. Higbee, 22) R. 1-223 
47 A 212, ed 

69. Mead v. Lansing, 56 Mich. 

23 NW 444. Bf regacer 

70. See supra § 4452. 


71. Teall v. Syracuse, 120 N, te 
184, 24 NE 450. a 

72. See supra § 4453, 
uce v. San Diego, 198 Cal. 


bg ves 

ree} ree 196. 
4. reilick v. Traverse Cit 2 
Mich. 699, 204 NW 718. ae 

75. Limitation of action to recover 
money paid for taxes generally see 
Taxation [37 Cyc 1186]. 

76. Covington v. Voskotter, 80 Ky. 
219; Raleigh vy. Salt Lake City, 17 
Utah 130, 538 P 974 (two years). 

77. Wheatland v. Boston, 202 
Mass. 258, 88 NE 769. 

78. Wheatland vy. Boston, supra. 


For later cases, developmenis and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 4598-4531] 


levied under an unconstitutional statute.” 

Application of statutes. A statute stipulating 
that an action to recover back ‘‘a tax’’ must be 
brought within a stated time is held. to apply to 
municipal taxes.°° The taxpayer’s action is un- 
affected, however, by limitations contained in a 
‘statute ‘relatizie to state taxes, in the absence of a 
provision making it applicable to city taxes;** by 
limitations contained in general statutes as against 
limitations contained in a later special act relating 
particularly to defendant city;*? or by limitations 
contained in a statute applicable to actions against 
the collector, where the taxpayer has elected to 
bring his action against the city.8? The statute does 
not apply where the city holds the funds collected 
as trustee for the taxpayers.% 

aches. A failure of the taxpayer to seek his 
remedy for a period of time sufficient under the 
circumstances to constitute laches bars recovery.®® 

[§ 4529] (e) Amount Recoverable.** Aside from 
costs,** recovery is limited to the amount of the tax 
illegally exacted,®® with interest from the date of 
the exaction.®°® Under a statute providing for an 
abatement of a tax by assessors in cases where a 
taxpayer has been overrated,®® interest begins to 
run not from the abatement,®! but from the time a 
demand is made for the return of the money.?? A 
taxpayer suing to recover taxes illegally paid, if 
successful, is entitled to the costs of the action,®* 
unless the recovery is limited to only a part of the 
tax.°* 

[$ 4530] (5) Action for Damages.®> Generally a 
municipality is not liable in tort for the unauthor- 
ized and unlawful acts of the tax collector in col- 
lecting taxes, although done under color of office,®® 


79. Wheatland v. Boston, supra. 
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not liable to pay, and as it is entirely 
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as where he sells the property of one person for the 
delinquent taxes of another;®? but it is liable in 
damages if it ratifies the unauthorized act,°® or if 
the loss to the taxpayer results from acts of its offi- 
cers in attempting in good faith to exercise powers 
and perform duties of the corporation but failing 
to perform them according to law.°? 

Action for malicious prosecution.1 An action to 
recover damages for malicious prosecution may be 
maintained against city officers who are guilty of 
the malicious acts,? but not in the absence of proof 
of malice.2 An action cannot be maintained against 
a municipality to recover damages for malicious 
prosecution of a suit to recover taxes in the absence 
of allegations of facts showing want of probable 
cause. 

Statutory right of action for damages may be ere- 
ated. The complaint in such a statutory action 
must allege compliance with conditions precedent 
to the right of action.® 

Action on personal agreement of collector. If the 
collector of taxes binds himself personally to refund 
a tax upon a condition stated in his agreement, he 
becomes liable therefor under his contract upon ful- 
fillment of the condition.’ The fact that he signed 
the contract as ‘‘collector’’ does not affect the per- 
sonal nature of his undertaking® or liability.® 

[§ 4531] 10. Tax Deeds and Leases!°—a. Appli- 
cability of General Statutes. Statutes applicable to 
tax deeds for state and county taxes have been held 
not generally ‘applicable to tax deeds for munici- 
pal taxes, although it has been held that a statute 
prohibiting the issuance of a tax deed, unless a cer- 
tain notice has been served on the occupant or owner 
by the holder of the certificate, applies to deeds 


be within the ordinance. Gould v. 


80. Wheatland vy. Boston, supra. 

81. Little Rock, etc., R. Co. v. Wil- 
liams, 101 Tenn. 146, 46 SW 448. 

82. Birmingham v. Doster-North- 
pee PriuscCo., 207 Ala. 542) °93.°S 

83. Raleigh v. Salt Lake City, 17 
Utah 130, 53 P 974. 

84. Aurora v. Chicago, etc., R. Co., 
19 Til. A. 360 [aff 119 Il. 246, 10 NE 
27]. See Tyler v, New York, 7 NYSt 
265 (there is no trust connected with 
the moneys received in payment of 
water rents, and consequently noth- 
ing prevents the statute of limita—’ 
tions from barring an action for the 
recovery of improper payments). 

[a] Special tax for void purpose, 
—wWhere a town collected taxes from 
a railroad to pay interest on bonds 
which turned out to be void, the 
money became a trust fund, and 
hence limitation did not run against 
a right to recover it back. Aurora v. 
Chicago, etc., R. Co., 19 Ill. A. 360. 

$5. Risley v. Utica, 179 Fed. 875 
(ten years). 

86. In actions relating to taxes 
generally see Taxation [387 Cyc 1190]. 

87. See infra text and notes 93, 
4 


88. Roxas v. Rafferty, 37 Philip- 
pine 957; Raleigh v. Salt Lake City, 
17 Utah 130, 53 P 974. 

89. See cases supra note 88. 

90. See statutory provisions. 

91. Boott Cotton Mills y. Lowell, 
159 Mass. 388, 34 NE 367. 

92. Boott Cotton Mills v. Lowell, 
supra. 

93. Canadian Northern R..Co._v. 
Winnipeg, 26 Man. 292, 27 DomLR 
369, 18 CanRCas 317, 34 ‘WestLR 524, 
10 WestWkly 549 [app dism 54 Can. 
S.C 589, 36 DomUR 222, [1917] 2 
WestWkly 100]. : 

94. Torrey v. Millbury, 21 Pick. 
(Mass.) 64. 

fa] Reason for rule.—‘As this is 
an action of assumpsit, to recover 
back money which the plaintiff was 


practicable to distinguish that part 
of the tax which was valid from that 
which was void, the Court are of the 
opinion, that the plaintiff is entitled 
to recover back that part of the 
money paid by him which was as- 
sessed upon him as his share of the 
$100, assessed on account of the road. 
As the warrant of distress was rightly 
issued for the other part of the tax, 
which the plaintiff wrongfully re- 
fused to pay, he has no right to re- 
cover back the costs attending the 
service of the warrant of distress.’ 
Torrey y. Millbury, 21 Pick, (Mass.) 
64, 70. 

95. Actions for damages against 
tax collectors generally see Taxation 
[387 Cye 1278]. 

96. Leeds v. Hardy, 44 La. Ann. 
556, 11 S 1; Trafton vy, Alfred, 15 Me. 
258; Lorillard v. Monroe, 11 N: Y. 3192, 
62 AmD 120 [aff-12 Barb. 161]; Wal- 
lace v. Menasha, 48 Wis. 70, 4 NW 
101, 33 AmR 804. 

97. Pverson y. Syracuse, 100 N. Y. 
577, 3 NE 784 [rev 29 Hun 485]; Wal- 
lace v. Menasha, 48 Wis. 79, 4 NW 
101, 38 AmR 804. 

98. Everson v. Syracuse, 100 N. Y. 
577, 3 NE 784 [rev 29 Hun 485] (hold- 
ing, however, that the receipt of the 
proceeds of sale, in the absence of no- 
tice that the tax was collected from 
the wrong person, was not a ratifica- 
tion, nor was a resolution of the 
council egreeing to save the officer 
harmless in collecting the tax). 

99. Williams v. Dunkirk, 3 Lans. 
(N.. Y.) 44. 

1. See generally Malicious Prose- 
cution 38 C. J..p. 378. 

2. Gould v. Atianta,,60 Ga. 164. 

[a] Mayor and ‘council. — One 
whose property has been seized for a 
tax assessed under an invalid ordi- 
nance has a cause of action where the 
mayor and council, with malicious in- 
tent to prevent him from competing 
with resident merchants, passed a 
resolution declaring him by name to 


Atlanta, 60 Ga. 164. 
3. Wilson v. Helm, 4 Ky. Op. 64. 
4. Brown v. Cape Girardeau, 90 
Mo. 377, 2 SW 302, 59 AmR 28. 
5. Clemons v. St. Andrews, 11 
Man. 111; Caston v. Toronto, 30 Oni, 
16. See also Actions § 47, ~ 
[a] Dlustration.—A recovery in 
damages may be had for an unlawful 
distraint and sale of personalty for 
taxes where the statute so provides. 
Caston v. Toronto, 30 Ont. 16. 
6 Clemons v. St. Andrews, 11 
Man. 111 (where the statute provides 
that, in the case of a wrongful sale 
of land for taxes when no taxes were 
due thereon, the owner may recover 
damages from the city provided the 
purchaser has secured an indefeasible 
title and provided the owner and tthe 
city have either agreed upon or‘have 
arbitrated the amount recoverable, a 
complaint in an action for damages 
under such Statute alleging the tax 
purchaser’s title but not alleging any 
agreement or arbitration of the 
amount recoverable is demurrable). 
7. Rogers v. French, 214 Mass. 
337, 101 NE 988. 
3. Rogers v. French, supra. 
9. Rogers vy. French, supra. 
10. Cross references: 
Rights and remedies of purchasers at 
municipal tax sale see supra §§ 
4496-4508. 
Tax deeds: 
Generally see Taxation 
1422). 

Conditions Wer oe crane to right to see 
supra § 4 

Execution and delivery of see supra 
§§ 4499-4501. 

11. Johnson y. Phillips, 89 Ga. 286, 
15. SE 368; Grimmer vy. Sumner, 21 


[87, Cye 


[a] Thus statutory remedies ap- 
plicable to the holder of a tax deed 
have been held not to include munici- 
pal tax deeds. Grimmer v, Sumner, 
21. Wis. 179. 

Applicability of state and county 
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issued by the city as well as county officers,’” and 
that a statute providing for the postponement of 
the purchaser’s right to a deed for a stated term 
of years, if he allows the land to be sold again 
within a fixed term of years, whether for the same 
or other taxes, applies to municipal, as well as 
to state and county, taxes.1* Where the procedure 
in the sale of lands for taxes is specifically pro- 
vided for by charter provisions which, although en- 
acted subsequent to the sale, are a continuation of 
similar charter provisions enacted prior to the sale, 
the validity of the deed will depend upon its con- 
formity to charter requirements and not the general 
statute, where the two are inconsistent.'* Curative 
statutes sustaining tax deeds, predicated upon ir- 
regular or defective proceedings, are applicable to 
municipal tax deeds as well as to deeds based upon 
sales for state taxes.1> 

[§ 4532] b. Necessity for.1¢ Where the time for 
redemption has expired, the purchaser, in order to 
maintain, summary proceedings against an occupant, 
must generally first obtain a deed in the manner 
provided by the charter.*’ 

[§ 4533] c. Authority To Execute and Deliver.'® 
The deed must be executed and delivered by the par- 
ticular officer having authority under the statute or 
charter to do so.1® 

[§ 4534] d. Form and Contents.2° A tax deed 
must comply, in so far as form and contents are 
concerned, with the statutory or charter provisions 
in regard thereto,? as, for example, with respect 
to the recitals therein concerning the exposure of 
the land for sale at a sale ‘‘publicly held,’’?? the 
sale of lots separately and not as a single tract,?* 
the offering of all the delinquent property for sale 
before the sale of any of it to the city for taxes,”* 
and the authority of the officer executing the deed.?° 
It should run in the name of the city,?® and not in 
the name of the state.?7 
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[§§ 4531-4536 


[§ 4535] e. Operation and Effect.?8 Where the 
statute provides what the deed shall contain, the 
recitals therein are not covenants of warranty”? and 
do not estop the municipality issuing the convey- 
ance.*° So there is no implied warranty of the 
validity of a tax lease on an agreement to assign 
it;1 but there is an implied guaranty that the par-. 
ticular estate which a deed purports to convey 1s 
in existence.?2 Where the tax is illegal and void,** 
or wheré the proceedings do not conform to manda- 
tory provisions of the statute,** the deed conveys 
no title; but where the attack on the title is delayed 
for a long period of years by those having actual 
knowledge or who are chargeable with knowledge 
of the facts serving as a basis for the attack, such 
persons are estopped from asserting the invalidity 
of the title.2® Where tax leases are purchased from 
a city, the title of the purchaser thereunder vests 
from the date of the lease.*° Where a purchaser 
of tax leases from a city obtained a lease or leases 
covering all of the years for which the land had been 
bid in by the city, all of the leases bearing the 
same date, it was no objection to the validity thereof 
that, inasmuch as the city had bid in the land, it 
was not authorized to tax it thereafter.*” 

[§. 4536] f. Tax Deeds as Evidence.*® Ordinarily 
a municipal tax deed is not sufficient evidence of the 
validity of the sale,®® and the party relying thereon 
must show that all the necessary prerequisites to a 
legal sale were complied with.*° 

Prima facie evidence.*! By statute, charter pro- 
visions, or ordinances,*? the tax deeds of some mu- 
nicipalities are prima facie evidence of the regular- 
ity of the proceedings,*® and, under some statutes, 
are even presumptive evidence of possession in the 
grantee,** although, under particular statutes declar- 
ing that tax deeds shall be prima facie evidence of 
the regularity of the assessment, equalization, and 
levy, it has been held that a deed is not prima facie 


ren systems generally see supra § 


12. See supra § 4500. 


13. See supra § 4499. 

14. Scheftels v. Tabert, 46 Wis. 
439, 1 NW 156. 

15. 60 W. Va. 


‘Hogan v. Piggott, 
541, 56 SE 189. 

{a] Reason for rule.—‘“The rea- 
sons assigned for the action of the 
legislature, in guarding against the 
invalidation of tax deeds, by passing 
curative statutes, while perhaps not 
so forceful in the case of sales for 
non-payment of city taxes as in the 
case,of sales for non-payment of 
state taxes, are nevertheless sound 
and beneficial to the public in their 
results, and not unreasonably bur- 
densome to the owners of property. 
Et was certainly the intention of the 
legislature to make the remedy in 
the hands of municipal corporations 
for the collection of taxes by sales of 
real estate efficacious, and it has been 
the experience of the state that, with- 
out provisions upholding the deeds 
against irregularities, such sales have 
proved to be mere delusions and 
Snares to purchasers.” Hogan vy. Pig- 
gott, 60 W. Va. 541, 550, 56 SH 189. 

16. Where land is sold for taxes 
generally see Taxation [387 Cyc 1422]. 

17. Gabel v. Williams, 42 Misc. 
475, 87 NYS 240. 

18. Deeds to purchasers at tax 
1ao8] generally see Taxation [37 Cyc 

19. Doe v. Chunn, 1 Blatchf. (Ind.) 
336; Swain v. Comstock, 18 Wis. 463. 

20. f tax deeds generally see 
Taxation [37 Cyc 1434]. 

21. U.S.—Daniels v. Case, 45 Fed. 
843 [writ of error dism 159 U. S. 251 


mem, 15 SCt 1038 mem, 40 L. ed. 140 
mem], : 

Fla.—Stieff v. Hartwell, 35 Fla. 606, 
i7. S 899. 

Iowa.—_McNamara v. Estes, 22 Iowa 
46 


Mo.—Hartmann v. Owens, 293 Mo. 
508, 240 SW 113. 

Man.—Farmers, etc., 
Conklin, 1 Man. 181. 

22. Daniels v. Case, 45 Fed. 843 
{writ. of error, dism, 159. .U.. Sv .251 
mem, 15 SCt 1038, 40 L. ed. 140 mem]. 

23. Hartmann v. Owens, 293 Mo. 
508, 240 SW 113; Voights v. Hart, 285 
Mo. 102, 226 SW 248. 

24. Hartmann y. Owens, 293 Mo. 
508, 240 SW 1138. 

25. Farmers, etc.,:, Loan- Co....v. 
Conklin, 1 Man. 181. , 

26. Stieff v. Hartwell, 35 Fla. 606, 
17.S 899; Florida Sav. Bank v. Brit- 
tain, 20 Fla. 507; Sams y., King, 18 
ie 557; McNamara v. Hstes, 22 Iowa 
246. 

27. See cases supra note 26. 

28. Of tax deeds generally see 
Taxation [87 Cyc 1451]. 

29. Meday v. Rutherford, 65 N. J. 
L. 645, 48 A 529; Bell v. New York, 
66 App. Div. 578, 73 NYS 298. 

[a] “Demise,” in the 
words of conveyance in a 


Lean Co... iv. 


operative 
tax deed 
executed by the officers of a munici- 
pality, does not import-a covenant for 
quiet enjoyment. Meday 'v. Ruther- 
ford, 65 N. J. L, 645, 48 A*529. 7 


30. See cases supra note 29. 
31. Bensel v. Gray, 62 N. Y. 632. 
32. Scott'v. Stuart, 18 Ont, 211. 


[a] Estate of locatee.—Where the 
treasurer’s deed describes the estate 
sold as the.estate of a locatee of un- 
patented government land, and the 


land sold at the sale is patented, the ° 
ey is void. Scott v. Stuart, 18 Ont, 


33. Low v. Lewis, 46 Cal. 549; 
Budd y. Franco, 194 App. Div. 803, 
185 NYS 797. 

[a] County lands.—Under a‘ stat- 
ute exempting lands sold to the coun- 
ty for taxes from taxation while 
owned by the county, a deed based on 
a sale of such lands for city taxes is 
void. Budd v. Franco, 194 App. Div. 
808, 185 NYS,797. 

34. Cooper v. Coleman, 92 W. Va. 
300, 116 SE 158; Love v, Webster, 26 
Ont. 4538. 

[a] Delinquent list.—A deed not 
based on a delinquent list made out, 
reported, approved, transmitted, and 
recorded in the office of the clerk of 
the county court pursuant to the laws 
and ordinances governing such pro- 
ceedings is void. Cooper vy. Coleman, 
92 W. Va. 300, 116 SH 158. 

35. Mackie v. Donohue, 92 N. J. 
Eig: 143, 029 A380) : 

36. Sherman vy. Fisher, 138 Mich. 
391, 101 NW 572. 

37. Sherman y. Fisher, supra. 

38. Tax deeds generally see Taxa- 
tion [87 Cyc 1452]. 

39. Collins vy. Robinson, 33 Ala, 91. 

40. Parker v, Burgen, 20 Ala. 251; 
Fitch v. Pinckard, 5 Ill. 69; Nelson v. 
Goebel, 17 Mo. 161; Sanders y. Lea- 
vey, 38 Barb, 70. ; 

41. Tax deeds generally see Taxa- 
tion [87 Cyc 1457]. j 

42. See statutory and charter pro- 
visions, and ordinances, 

s ever v. Grant, 139 Mich. 273, 

102 NW 848, 103 NW 8438; Mackie v. 

Donohue, 92 N. J. Eq. 149, 111 A 730. 
44. Mackie y. Donohue, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4536-4539] 


evidence of the existence of the ordinance authoriz- 
ing the tax.*° Where the deed on its face shows 
noncompliance with charter provisions in its execu- 
tion, a charter provision making tax deeds prima 
facie evidence does not apply.*® Statutes: making 
state tax deeds prima facie evidence have been 


‘held not to apply to municipal tax deeds,*’ even 


though other statutes provide that municipal tax 
deeds ‘‘shall be received in like manner, and shall 
have the same force and effect, when recorded, as 
State tax deeds.’’48° There is conflicting authority 
as to whether, in the absence of statutory provi- 
sions, a municipality has power by ordinance to 
make its tax deeds prima facie evidence, some courts 
holding that it has such power;*® others that it has 
not.°° Statutes making municipal tax deeds prima 
facie evidence do not preclude proof of their in- 
validity.51 , 
Conclusive evidence.°? The law sometimes makes 
the tax deed conclusive evidence of the existence 
of some facts.5* However, a charter provision that 
a tax deed shall be conclusive evidence that the sale 
was conducted in the manner required by law does 
not relieve the purchaser from the necessity of prov- 
ing the existence of a law regulating the sale.*4 
Alse, a statute making a tax deed conclusive evi- 
dence of the regularity of the sale relates only to 
proceedings connected with the sale,°> and the deed 
is not even prima facie evidence of the assessment*®® 
or levy.5? 
' [§ 4537] 11. Penalties and Forfeitures**—a. Penal- 
ties°°—(1) Power To Impose.®° In some eases, it 


45. Metteer v. Smith, 156 Cal. 572, 
105 FP 735; Carpenter y. Shinners, 108 
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mand, required by the city charter to 
be made within a reasonable time be- 
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is held that, in the absence of express statutory 
or charter authority,® a municipality cannot pre- 
seribe a penalty for neglect to pay taxes promptly,°? 
especially where a statute granting the power is 
superseded by another statute omitting all refer- 
ence to it,°? and that, even where the charter of an- 
other city has been applied to it by the legislature, 
*‘so far as applicable,’’ the court will not look 
to such adopted charter to see whether a penalty 
can be imposed ;*4 but in other cases it is held that 
the power may be implied,®* as where the city is 
granted power to prescribe by ordinance the method 
of enforcement.®® : 

[§ 4538] (2) Statutory Provisions.*? By statute, 
charter, or ordinance®® a penalty may be imposed 
for the nonpayment of an overdue municipal tax,°®® 
the recovery following the law applicable to state 
and county taxes, where the statute so stipulates.7° 
Such provisions are not retroactive,” although a 
statute regulating the use to be made by the city 
of moneys derived from penalties is held to apply 
to moneys derived from penalties in arrear as well 
as to those subsequently accruing.” The repeal of 
a statute authorizing penalties will not affect penal- 
ties already incurred, where a general statute so 
provides.78 

[§ 4539] (3) Remission.7* The power to remit 
penalties is implied from the power to affix them,” 
and a city council having power to affix may remit 
as against the objection of the collector of taxes.7¢ 
A board of commissioners having power to remit 
penalties is not liable for the wrongful use of the 


64. Price v. Bellevue, 1 KyL 276. 
65. Denver City R. Co. v. Denver, 


Cal. 359, 41 P 473. 

46. Voights v. Hart, 285 Mo, 102, 
226 SW 248. 

47. Stierlin vy. Daley, 37 Mo. 483. 

48. Stierlin vy. Daley, supra. 

[a] Reason for rule.— ‘It might 
be conjectured that the framer of the 
act had intended to make such deeds 
admissible in evidence in the courts, 
but the words of the act have not 
said so. It is said that they shall be 
received, and have the same force and 
effect, when recorded, as State tax 
deeds have when recorded, as pro- 
vided for in that article. The effect 
of recording is simply to impart no- 
tice. It is very probable that the leg- 
dslator had some general intent, in 
‘his mind, to place the deeds on the 
same footing as to being admissible 
‘in evidence in court, and as to being 
prima facie evidence of title when re- 
corded as the act requires; but the 
language used does not directly and 
plainly import all this. It is capable 
of another construction. The provi- 
sion so interpreted, would be in dero- 
gation of the common law rules of 
property in real estate, as the provi- 
sions about State tax deeds are also; 
and the principle seems to have been 
very generally acted upon in this 
class of cases, that the common law 
rules must be adhered to, except so 
far as they have been changed by the 
‘very words of the statute, and that 
all such statutes authorizing proceed- 
ings which are to have the effect of 
divesting the citizen of his title to 
real estate, though for the good of 
the public, as well as the powers 
given by such acts, must be strictly 
construed, and _ strictly pursued. 
Stierlin v. Daley, 37 Mo. A. 483, 


ie Howe vy. Barto, 12 Wash. 627, 


. Fiteh v. Pinckard, 5 Ill. 69. 
Ba Leonard v. Jaffray, 175 Cal. 
871. 165 P 956; Lathrop v. Howley, 50 
oo: 
torn Demand for payment.—W here 
the deed is made prima facie evi- 


‘41 P 908. 


‘dence, the introduction of a tax deed 


does not: preclude proof that the de- 


fore sale, was in fact not made, and 
that consequently the deed was in- 
valid. Lathrop v. Howley, 50 Iowa 39. 

52. ‘Tax deeds generally see Taxa- 
tion [87 Cyc 1456]. 433 

53. See statutory provisions. 

-54. Holbrook y. Dickinson, 46 Ml. 
285, 287. 3 

“The 14th section of the city char- 
ter of 1857 (private laws, 215), de- 
clares that a deed on a sale for city 
taxes and special assessments, Shall 
be prima facie evidence of certain 
facts, and conclusive of others. 
Among the latter, is one that the sale 
was conducted in the manner required 
by law. In this case the law has pre- 
scribed no mode of selling, except 
under the order of the council, ha vans 
left all other things to be regulate 
by the city ordinances; so. of the 
mode of assessment, advertisement, 
and other necessary steps. In all of 
these matters, the person claiming 
would most assuredly be required to 
prove that by-laws were adopted for 
the purpose by the city, and had been 
pursued in making the sale. If there 
was no law, then there could be no 
assessment, levy or sales. The whole 
proceeding would be unauthorized and 


void.” Holbrook vy. Dickinson, supra. 
55. Alloway v. Campbell, 7 Man. 
506. 
56. Archibald v. Youville, 7 Man. 
473. 
57. Archibald v. Youville, supra, 
58, Generally see Fines,  For- 


feitures, and Penalties §§ 43-1215. 
59. Disposition of penalties col- 

lected see infra 4545. 

60. Power to pose: 

Fines see supra § 4508. 

Penalties for delay in payment of 
taxes generally see Taxation [37 
Cyc 1542]. ; 

61. Statutory provisions see infra 
4538. 

; 62. Nome v. Orland, 4 Alaska 478; 

Valdez v. Fish, 4 Alaska 427; Augusta 

v. Dunbar, 50 Ga. 387; Jefferson City 

v. Whipple, 71 Mo. 519; San Antonio 

v. Raley, (Tex. Civ. A.) 32 SW 180. 
63. Nome v. Orland, 4 Alaska 478; 

Valdez vy. Fish, 4 Alaska 427. 


21 Colo. 350, 41 P 826, 52 AmSR 239, 
29 LRA 608; Augustine v. Jennings, 
42 Iowa 198; Burlington y. Burling- 
ton, etc., R. Co., 41 Iowa 134; Slack v. 
Ray, 26 La. Ann, 674; State v. Con- 
solidated Virginia Min. Co., 16 Nev. 
432; Virginia v. Chollar-Potosi Gold, 
ete., Co., 2 Nev. 86. 

66. Virginia v. Chollar-Potosi 
Gold, ete., Co., supra. 

67. Statutes relating to penalties 
for delay in paying taxes generally 
see Taxation [87 Cye 1542]. 

68. See statutory and charter pro- 
visions, and ordinances. 

69. U. S.—New Orleans vy. Fisher, 
aay Ui. oS. 185; 52 SSGb, 847, 45 lus od. 

Ky.—Owensboro Waterworks Co. y. 
Owensboro, 75 SW 268, 25 Kyl 434. 

La.—Victoria Lumber Co. y. Rives, 
115 La. 996, 40 S 382: New Orleans 
Second Municipality v. Morgan, 1 La, 
Ann, d14s . 

Miss.—State y. Columbus, etc., R. 
Co., 129 Miss. 882, 98 S 362. 

Mo.—Westport v. McGee, 128 Mo. 
152, 30 SW 523. ’ 

N. J.—Durant v. Jersey City, 37 
Nie Set Tae eQ ih 

N. Y.—Rochester y. Bloss, 100 App. 
Div. 125, 91. NYS 642 [rev on other 


grounds 185 N. Y. 42, 77 NE 794, 6 
LRANS 694]. 

Pa.—Altoona y. Morrison, 24 Pa. 
Super. 417. 


Tex.—Nalle v. Austin, 41 Tex. Civ. 
A. 423, 93 SW 141. 

70. State v. Columbus, ete., R. Co., 
129 Miss. 882, 98 S 362 [overr sug- 
Gea ton of error 129 Miss. 564, 92 S 


71. Nalle v. Austin, 41 Tex. Civ. 
A. 423, 98 SW 141; Houston v. Stew- 
art, 40 Tex. Civ. A. 499, 90 SW 49. 

72. See infra § 4545. 

73. Chicago, etc., R. 
horn, 30 Fed, 541. 

74. Of penalties for delay in pay- 
ing taxes generally see Taxation [37 
Cyc 1545]. : 

75. Burns y. Nashville, 142 Tenn. 
541, 221 SW 828. 

76. Wheatly 11 
Bush (Ky) 18. 


Co. v. Harts- 


vy. Covington, 


1372 [44 C. J.] 
power by one of its members in the absence of evi- 
dence of authorization or ratification.’ 6 

[§ 4540] (4) Liability, Collection, and Recovery 
Back. Penalties are collectable in the same man- 
ner as the tax;78 and a delay in filing the assessment 
roll, resulting in a postponement of the due date 
for payment of taxes, operates also as a postpone- 
ment of the time when penalties can be imposed.”® 
Refusal to pay a tax levied under an invalid ordi- 
nance does not subject the taxpayér to liability for 
penalties,®° but if the city later correets and vital- 
izes the levying ordinance and then makes a:demand 
for a payment of the tax and is refused, the tax- 
payer becomes liable for the penalty.*t A penalty 
paid under protest, to prevent a seizure, may be 
recovered back by the taxpayer.®? In the absence 
of a statute to the contrary, the penalty, when col- 
lected, forms no part of the municipal revenue, but 
should be included with the tax where it is held 
in trust for a particular purpose.§* However, the 
penalty is not to be computed in determining 
whether the amount of the tax is in excess of con- 
stitutional or statutory provisions.** 

Persons liable. Under some provisions, a penalty 
may be collected only from the person owing the 
tax,®> and not from a purchaser from the person 
who owned the land at the time the taxes were 
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* 


assessed.%¢ 

[§ 4541] (5) Amount Recoverable.**7 A munici- 
pality having power to affix penalties may provide 
for the payment of penalties in excess of those im- 
posed for failure to pay state taxes, in the absence 
of constitutional or statutory restrictions.** Unless 
expressly so provided the penal rate of interest does 
not continue after judgment,®® although there is au- 
thority to the contrary. 

[§ 4542] b. Forfeiture of Property Delinquent.°* 
Statutes providing forfeiture: of lands for non- 
payment of taxes after notice to the owner do not 
apply in time of war where the owner is an alien 
residing in an enemy country.” 

[§ 4543] 12. Disposition of Taxes and Other Reve- 
nue Collected®*—a. In General. In the absence 
of any special direction as to the application of 
specific revenues, the municipality may apply them 
in any manner not inconsistent with the charter pro- 
visions.°** The mode of disposition for municipal 
purposes of taxes and other revenue, after collec- 
tion, should follow such specific directions as may 
be prescribed by statutory or charter provisions.®> 
Revenues collected for a particular purpose may be 
used in payment of debts contracted for such pur- 
pose in previous years, in the absence of statutory 
or charter prohibition.*® 


[§§ 4539-4543 


77. Burns v. Nashville, 142 Tenn. 
541, 221 SW 828. 

78. Burlington vy. Burlington, etce., 
R. Co., 41 Iowa 134, 

79. Rives v. Taylor, 43 R. I, 426, 
£13 A113. 

[a] MTlustration.— Under a city 
ordinance requiring the assessors to 
complete and file the assessment roll 
by June 25th, and providing that the 
tax should be due and payable be- 
tween July ist and August 31st, and 
that all taxes remaining unpaid on 
the latter date should carry a pen- 
alty, where the assessment roll was 
not completed and filed until Septem- 
ber 6th, the tax was not due until 
such filing, and the taxpayer was en- 
titled to a reasonable time thereafter 
in which to pay before a penalty 
eould be imposed. Rives v. Taylor, 
ASR. 1, 426; ats A 1s. 

80. Jetts Bros. Distilling Co. v. 
Carrollton, 178 Ky. 561, 199 SW_ 37. 

81. Jetts Bros. Distilling Co. v. 
Carrollton, supra. 

82.~ Hodges v. Coffee, (Miss.) 13 S 
878. 

Recovery of taxes wrongfully ex- 
acted see supra § 4525. 

83. See infra § 4545. 

84. Chicago, etc., R. Co. v. Harts- 
horn, 30 Fed. 541; Tobin v. Harts- 
horn, 69 Iowa 648, 29 NW 764. 


85. San Antonio y. Raley, (Tex. 
Civ. A.) “22 Sw 180: 

86. San Antonio v. Raley, supra. 

87. Amount of penalty for delay 


in payment of taxes generally see 
Taxation [37 Cyc 1546]. 

gs. Carpenter v. Lambert, 92 SW 
607, 29 KyL 183. 

g9. Altoona v. Morrison, 24 Pa. 
417, i 
Westport v. McGee, 128 Mo. 
152, 30 SW 523. 

91. Forfeiture to state see Taxa- 
tion [37 Cye 1547]. 

92. Reventlow-Criminil v. Streams- 
town, 15 Alta. L. 204, 52 DomLR 266, 
[1920] 1 WestWkly 577 [app dism 63 
Can. S. C. 8, 65 DomLR 1938, [1922] 
2 WestWkly 94]. 

[a] Reason for rule.—‘It was the 
fact that she not only could not re- 
ceive the notices, but could not com- 
ply with them in any way and appear 
at the Court méntioned. She could 
send no money and make no com- 
munication whatever. The statute 
as I say, was intended for times of 
peace and its provisions as. to notice 


are based upon the presumption that 
notices will be likely to reach the per- 
son to whom they are sent and that 
such person will be able either to ap- 
pear at the Court or to instruct some- 
one to appear for him and will be able 
to send money, if he possesses the 
necessary financial means, to pay up 
the arrears and costs. The outbreak 
of war destroyed absolutely all these 
presumptions upon which the statute 
was based. At common law all com- 
munication between subjects and 
alien enemies at war is illegal.” 
Reventlow-Criminil v. Streamstown, 
15 Alta, L. 204, 207, 52 DomLR 266, 
[1920] 1 WestWkly 577 [app dism 63 
Can. S/'@.°8, 65. DomLR ‘193, [1922] 
2 WestWkly 94]. ; 
93. Cross references: 
Disposition of money raised by taxa- 
eee area see Taxation [37 Cyc 
588]. / 
Municipal funds generally see supra 
§§ 4111-4117. 
94. Blood v. Beal, 100 Me, 30, 60 
A 427; Hunt v. New York, 47 App. 
Div. 295, 62 NYS 184, 


95. U. S.—Metz v. Denver, 188 
Fed. 187, 110 CCA 198. 

Ala.—White v. Decatur, 119 Ala. 
476, 23 S 999. , 

Del.—Weldin v. Wilmington, 19 
Del. 472, 51 A 157. 

Fla.—Chamberlain v. Tampa, 40 


Fla. 74, 23 S 572. 

Ga.—Tate v. Elberton, 136 Ga. 301, 
71 SE 420. 

Ill.—Chicago v. Brede, 218 Ill. 528, 
75 NE 1044; McGovern ‘v. Chicago, 
202 Ill. A. 139 [aff 281 Ill. 264, 118 NE 
8]; Iuka v. Schlosser, 97 Ill. A. 222. 

Ky,—Schuster v. Louisville, 89 SW 
689, 28 KyL 588. 


La.—State v. New Orleans, 106 La, 
469, 31 S 55; State v. New Orleans, 
McG. 47. 


Mont.—McClintock v, Great Falls, 
58 Mont. 221, 163 P 99. 

Nebr.—King v. State, 50 Nebr. 66, 
69 NW 307. 

N. J.—Sheehey v. Hoboken, 62 N. 
J. Li 182, 40 A 629: 

N. -Y.—Peo. v. Brooklyn Comp- 
troller, 152 N. Y. 399, 46 NE 852 [aff 
11 App. Div. 114, 42 NYS 657]; Clark 
v. Sheldon, 134 N. Y. 338, 32 NE 23, 19 
LRA 1388; Cary v. Oneida, 158 App. 
Div. 773, 144 NYS 57; Peo. v. Grout, 
79 App. Div. 61, 79 NYS 1027; Peo. v. 
Fitch, 9 App. Div. 439, 41 NYS 349 
[aff 151 N. Y¥. 673, 46 NE 1150]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


Oh.—Alter v. Cincinnati, 56 Oh. St. 
47, 46 NE 69, 35 LRA $7373; State v. 
Pohling, 17 CincLBul 60, 18 CincLBul 
18. [rev 1 Oh; Cir. Ct. 486, 170h= Cie 
rie ae 

a Foreign insurance company 
tax.—Under sections of the insurance 
laws relating to the distribution of a 
tax received from foreign’ insurance 
companies, the members of a volun- 
teer fire company are not entitled to 
the whole of the money to the exclu- 
sion of the paid firemen of the same 
municipality. Cary v. Oneida, 158 
App. Div. 778, 144 NYiS= 57; 

_[b] Franchise tax.—A city coun- 
ceil may properly apportion a fran- 
chise tax between the different ob- 
jects for which taxes are levied in 
the Same proportion as the ad va- 
lorem tax 1s divided, and may set 
apart to the school fund such a per 
cent thereof as thirty-three per eent 
of the ad valorem tax bears to the 
whole of it. Schuster v. Louisville, 
89 SW 689, 28 KyL 588. 

[e] _ Park funds.—Under the con- 
struction placed upon a _ particular 
charter, a city park commission is 
empowered to expend moneys col- 
lected by general taxation for park 
purposes and appropriate the moneys 
to the improvement of parks wherever 
in the city and county the needs of 
the respective park districts require 
it, and is not required to expend such 
moneys in the respective districts 
whence those moneys were derived by 
means of taxation of the property 
therein. Metz v. Denver, 188 Fed. 
Ut. d10 <CGA. 1932 
nore in Fe mle csbereh, TO Neve 

5 rev 27 App. Div. ; 
50 NYS 356]. , El taek rigs aks 

“It may happen in a perfectly hon- 
est and prudent administration ‘of vil- 
lage affairs that the trustees may be 
required by the local board of health 
to construct in some one year sewers 
costing $6,000, whereas they have 
raised only $3,000 to pay for them; 
but if in the next year they should 
conclude not to construct any sewers 
at all, they would have in the treas- 
ury $3,000 applicable to the payment 
of the expense of constructing sew- 
ers. I have no doubt that they may 
legally pay out this money for the 
balance due and unpaid on sewers 
constructed in previous years, and 
what is true with regard to sewers 
or the sewer fund is equally true of 

ah ce Met ob SRT oak.) 


x 
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§§ 4543-4546] 


- Disposition of a surplus in a special fund depends 

upon charter or statutory provisions®’ and the con- 
struction placed thereon,®® it being variously held 
proper or necessary, under different provisions, for 
the surplus to be carried over to the same fund for 
the next year, provided it does not result in the 
fund emaeeding, its legal limit;® transferred to the 
general fund;! apphed to the payment of claims 
payable out of the general fund;? or used to supply 
the deficiency in any other fund.? However, a city 
has no power to transfer a surplus in a special fund, 
levied to meet aceruing interest on bonds, to other 
funds, where it has already levied for the latter 
purposes the maximum amounts allowed by its. char- 
ter for that year;* and in the absence of statutory 
authorization, taxes collected for a particular pur- 
pose cannot be diverted into a fund ereated for a 
different purpose.® 

[§ 4544] b. Particular Taxes and.Moneys Col- 
lected—(1) Taxes in Arrear. A statute authorizing 
the investment of money received from the payment 
of taxes in arrears in revenue bonds theretofore 
issued by the city and ‘‘in any other bonds of the 
city’’ authorizes an investment in bonds thereafter 
to be issued by the city.® . 

[§ 4545] (2) Interest, Fines, Penalties, and For- 
feitures.’. In the absence of a statute to the con- 
trary, a penalty when collected forms no separate 
part of the municipal revenue,® but is included 
many of the other funds referred to 


in the order. There is no prohibition 
in the charter against paying an hon- 


lected, is 


13. 
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divided. 
Louisville School Bd., 
84 SW 729, 27 Kyl 209. 
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[44 C.J.] 1873 
with the tax® and becomes a part of the special 
fund into which the tax itself is payable.° How- 
ever, under some constitutional or statutory pro- 
visions, applicable to certain municipalities or 
classes thereof," fines, penalties, and interest have 
been held to be payable into the general funds of 
the city,1? or into special funds designated in the 
constitution or statute.1* <A statute regulating the 
use to be made by the city of moneys derived from 
penalties is held to apply to moneys derived from 
penalties in arrear as well as to those subsequently 
aceruing.+4 

[§ 4546] c. Purpose of Tax and Obligations of 
City Connected Therewith.*> The fact that a tax 
is raised for a particular purpose does not operate 
to change the ordinary debt relation existing be- 
tween the city and its creditors into a trust relation 
so as to prevent the application of the statute of 
limitations to the.creditor’s claim;1® nor can a 
legislative intent to create a trust fund out of the 
taxes collected be inferred from statutory provi- 
sions directing that the rate of tax shall be fixed 
with a view of providing sufficient funds for a par- 
ticular purpose stated.’ The fact that the tax is 
raised for a particular purpose does, however, place 
upon the city an obligation not to apply the tax 
after it has been collected to another purpose in 
the absence of valid statutory authorization,!® or, 
by an attempted subdivision and reapportionment 


151 Ky. 725, 152 SW 802, AnnCas 
1915A 180; Covington Bd. of Educa- 
tion vy. Covington Public Library, 113 
Ky. 234, 68 SW 10, 24 KyL 98. 


Louisville v. 
119 Ky. 574, 


est debt incurred during previous 
years, from the proper fund, when 
there is money in the treasury, al- 
though the debt was not contracted 
during the year when the payment 
was made.” In re Plattsburgh, 157 
N.Y. 78, 84, 51 NE 512. 


97. See charter and statutory pro- 
visions. 

98. See cases infra notes 99-3. 

99. State v. Elizabeth, 51 N. J, L. 


246,17 A 91. 

1. Chamberlain v. Tampa, 40 Fla. 
74, 28 S 572; McClintock v. Great 
Falls, 53 Mont. 221, 163 P 99. 

2. Tate v. Elberton, 136 Ga. 301, 
71 SE 420. 

3. %In re Plattsburgh, 157 N. Y. 78, 
51 NE .512 [rev 27 App. Div. 353, 50 
NYS 356]. 

4. Chamberlain v. Tampa, 40 Fla. 
74,..23. S572. 


5. See infra § 4546. 
6. Gibson vy. Knapp, 21 Misc. 499, 
47 NYS 446. 


7. Cross references: 

Disposition of interest and penalties 
on delinquent taxes generally see 
Taxation [37 Cyc 1594]. 

Imposition of: 

Fines see supra § 4508. 

Penalties see supra § 4537. 

8. See cases infra note 10. 

9. See cages infra note 10. 

10. U. S.—New Orleans v. Fisher, 
180..U..S..185,, 21 SCt,/ 347, a L. ed. 485 
[aff 91 Fed. 574, 34 CGA 1 

Towa.—Burlington Vv. 
etc., R. Co., 41 Iowa 134. 

Kan,—Kansas Pac, .R.. Co...y.. Am- 
rine, 10 Kan. 318. 

La.—State v. New Orleans, 109 La, 
ILO dey LOZ: 

N. Y¥.—Rochester v. Bloss, 100 App. 

Div. 125, 91 NYS 642. 

11.. See constitutional and statu- 
tory provisions. 

12. Louisville v. Louisville School 
ae 119 Ky. 574, 84 SW 729, 27 Kyl 


[a] “For the benefit of the city.” 
—Where the statute provides that 
penalties and interest shall be paid to 
the “tax receiver for the benefit of 
the city,’ they are payable into the 
general fund, and not into the sepa- 
rate funds into which, under the 
statute, the general tax, when col- 


eiiaineéen 


Com. vy. Lexington, 6 Kyl 520, 
13 Ky. Op. 184; Niles Bryant School 
v. Bailey, 161 Mich. 193, 126 NW 116. 

fa] School fund.—Fines and for- 


-feitures, collected by the city in the 


city court, go into the schooi fund for 
the city schools when the statute so 
provides, and the state has no right 


thereto. Com. v. Lexington, 6 KyL 
520, 138 Ky. Op. 184. 
[b] Library fund.— Where the 


constitution provides that fines, pen- 
alties, and forfeitures collected in 
cities shall be exclusively applied to 
the support of libraries, fines, for- 
feitures, and penalties collected by 
the city and paid into the general 
fund cannot be used for the payment 
of land bought for a city hall site. 
Niles Bryant School v. Bailey, 161 
Mich. 193, 126 NW 116. 

{c] Lhe amount payable to the 
special fund from these sources un- 
der the statute will not be diminished 
by the amount of a special tax levied 
for the same purpose where under 
the law the latter could not have 
been devoted to any other purpose. 
Owensboro v. Owensboro Public Li- 
brary, 210 Ky. 482, 276 SW 1438. 


14.. State v. Bonner, 86 Okl, 280, 
208 P 825, 

Retroactiveness of statutes im- 
posing penalties see supra § 4537 

15. Disposition of surplus see 
supra § 4543. 

16. Wurth v. Paducah, 116 Ky. 
4038, 76 SW 143, 25 KyL 586, 105 
AmSR 225. 

[a] Tax for payment of bonds.— 


The levying and collection of a tax 
by a city to pay its bonds does not 
make the taxes a trust fund for pay- 
ment of the bonds where the right to 
sue on the bonds is barred by limita- 
tions. Wurth v. Paducah, 116 Ky. 
403, 76 SW 148, 25 KyL 586, 105 Am 
SR 225. 

17. Sinclair v. Brightman, 198 
Mass. 248, 84 NE 458. 

18. U..S.—Coler v. Stanly County, 
89 Fed. 257 [aff 190 U. S..487, 23 SCt 
811, 47 L. ed. 1126]. 

Fla.—Chamberlain v. Tampa, 40 
Fla. 74. 28 S 572. 

Kan.—State v. Emporia, 57 Kan. 
710,47 P8383, 

Ky. —Lambert v. Public Library, 


‘La.—State v. New Orleans, 109 La. 
110,.33 S 102. 

Mo.—State v. 172 Mo. 
oat 72 SW 498. 

Y.—Clark v. Sheldon, 106 N. Y. 
104, 12 NE 341. 

Tenn.—Board of Park Comrs. v. 
Nashville, 134 Tenn. 612, 185 Sw 694. 

Tex.—Austin v. Cahill, 99 Tex. 172, 
88 SW 542, 89 SW 552: Austin v. 
Cahill, (Civ. A.) 88 SW 536. 

Wis —Miller v. Milwaukee, 182 Wis. 
549, 196 NW 235. 

See Chicago v. Brede, 218 Ill. 528, 
75 NE 1044 (where an ordinance pro- 
vides that a local improvement shall 
be paid for by special assessment, 
and the assessment is levied and the 
work completed, and bonds are issued, 
the city may not afterward pay fora 
portion of the improvement by a gen- 
eral fund raised by general taxation). 

[a] Express prohibition of diver- 
sion.—(1) Under constitutions or 
statutes providing that the purpose 
of a levy shall be stated in the tax 
ordinance (see supra §§ 4381, 4382), 
(2) and that no tax levied for one 
purpose shall be applied to any other 
purpose (see constitutional and stat- 
utory provisions; and State v. Em- 
poria, 57 Kan. 710, 47 P 8338; Louis- 
ville v. Button, 118 Ky. 732, 82 SW 
293, 26 KyL 606), (3) taxes levied for 
only a part of the purposes for which 
the municipality is authorized to levy 
taxes cannot be applied to one of the 
omitted purposes (Louisville vy. But- 
ton, supra). 

[b] Tax levied for school pur- 
poses.—A tax levied and collected by 
the common council of a city for 
school purposes cannot be appropri- 
ated by act of the legislature to 
maintain a public library which is 
open to the pupils of the common 
schools only as a part of tne general 
public, and which is not under the 
control of the board of education or 
of the common schools. Covington 
Bd. of Education v. Covington Public 
Library, 118 Ky. 234, 68 SW 10, 24 
KyL 98. 

{c] Tax for park purposes cannot 
be diverted into the city sinking fund. 
Board of Park Comrs. v. Nashville, 
134 Tenn. 612, 185 SW 694. 


Cottengin, 
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1374 [44 C: J.] 
of the funds collected, make a part of them unavail- 
able for the purpose for which they were raised.*® 
The city’s power and duty to apply taxes to the 
particular purpose for which they were raised is 
not affected by the merger into a judgment of a 
claim properly payable out of such tax;°° by the 
fact that the tax is not sufficient in amount to meet 
the entire requirements of the purpose for which 
the levy was made;*! or by the fact that the tax 
was not legally collectable, where it has notwith- 
standing been paid over to the city by way of com- 
promise and the taxpayer is not entitled to recover 
it back.22. No obligation attaches to the city, how- 
ever, to make good to a special fund taxes levied 
therefor which have not been paid-over to the city 
and which are not legally .collectable.2* Holders of 
claims against a city which are entitled to payment 
only from and out of the funds appropriated to 
payment of such claims are not entitled to an abso- 
lute judgment against the city.*4 

Transfer to general fund. Taxes raised for a spe- 
cial purpose may be transferred to the general fund 
when the statute authorizes it to be done,?* the 
legislature having power to authorize the transfer.”® 
Where the city cannot apply the tax to the purpose 
for which it was raised, and the taxpayer cannot 
recover it back, it goes to the general fund.?7 

[§ 4547] d. Control of Funds and Payment to 
Officer or Department Entitled. Ordinarily munici- 
pal revenues are payable to the city treasurer,”* but 
may, by statute, be directed to be paid over to 
others.2® When any municipal fund is not specially 
disposed of by law, it is subject, within lawful limits, 
to the control of the fiscal officers of the munici- 
pality.°° The comptroller cannot justify his refusal 


{d] Tax to meet particular bonds. 
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£§§ 4546-4549 


to pay over the funds collected to the officer or de- 
partment entitled to them under the! statute on the 
ground that he feared their misappropriation.** The 
control of revenues arising from the operation of 
public service plants owned by the municipality 
is vested in the board intrusted with the manage- 
ment of the plant without any revisory authority 
in the city council, where the statute so proyides.*? 

[§ 4548] e. Rights and Remedies of Creditors**— 
(1) In General. A judgment creditor whose claims 
are payable out of a special tax is entitled to re- 
quire the city to account for the amount of such 
tax collected by it for such fund, where the proper 
board. declines to make or compel such an account- 
ing.24 If the city fails to pay the taxes collected 
to the board entitled thereto, it is chargeable with 
such amount and interest thereon in a suit by judg- 
ment creditors of the board,*® interest, however, not 
commencing to run until after the city’s failure to 
pay such sums when required so to do,*® or failure 
to account on demand.** Where the tax is levied 
to meet certain contract expenses, the municipality 
is bound to remit whatever has been collected to the 
person to whom the money is due under the con- 
tract\?® and in an action to compel the remittance, 
the city cannot set up in defense an irregularity 
in the assessment or levy.*® However, a city is not 
liable in trover to the holder of its warrants, issued 
without authority and to pay a debt which it could 
not legally contract, because its treasurer, having 
collected a tax pledged to the payment of such war- 
rants, has diverted it to other purposes.*° 

[§ 4549] (2) Priorities. Ordinarily current ex- 
penses are payable in preference to debts,*! so that, 
where the interest and principal of municipal bonds 


—Moneys collected pursuant to tax 
levies to accumulate a sinking fund 
on bonds of the city cannot be legally 
appropriated to the interest on other 
bonds. Austin v. Cahill, (Tex. Civ. 
A.) 88 SW 536. 

[e] Tax to meet interest on bonds. 
—Funds derived from a tax levied by 
a city to meet accruing interest on 
bonds cannot be diverted to any other 
purpose so long as the city has 
interest-bearing bonds outstanding. 
ePoraponlaie v. Tampa, 40 Fla. 74, 23 

oO ° 

{f] Tax for sinking fund.—A tax 
collected for a sinking fund cannot be 
applied to any other purpose than 
that specified. Clark v. Sheldon, 106 
Need. 104-12 NE? 34h. 

[¢] Particular debts.—The mu- 
nicipal taxes of particular years must 
go to the payment of the debts for 
the payment of which such taxes 


have been assessed. State v. New 
Orleans, 109 La. 110, 33 S 102. 

19. Carter v. Tilghman, 119 Cal. 
104, 51 P 34. 

iy Ward v. Piper, 69 Kan. 773, 77 
P 699. 

[a] Interest on bonds.—The fact 


that interest coupons on bonds of a 
municipality are merged in a judg- 
ment does not affect the character of 
the indebtedness, and the holder of 
such judgment is entitled to have 
funds raised by taxation to pay in- 
“terest on bonds applied to the pay- 
ment of the judgment. Ward vy. 
Piper, 69 Kan. 773, 77 P 699. 

21. Henderson v. Shreveport, 160 
La.. 360, 107 S 139. 

{a] Purchase of site.—The coun- 
cil’s use of a special tax to purchase 
a site for an auditorium is author- 
jzed, although the fund is not suffi- 
cient to erect the building. Hender- 
Ae v. Shreveport, 160 La. 360, 107 S 
HSM 


22. Cynthiana v. Cynthiana Bd. of 


recat ge 52 SW 969; 970, 21. KyL 


“Tt is also insisted for the city that 
the board of education is not entitled 
to the money, because national banks 
were not liable to a franchise tax, 
and the money was not legally col- 
lectable from them. But it was paid, 
and paid on a compromise. It cannot 
be recovered by the banks. It was 
paid on a tax levied for school pur- 
poses. By section 180 of the consti- 
tution, the city has no power to use 
it for any other purpose; and we can- 
not see that it has any substantial 
ground of complaint that it was re- 
quired to pay it over to the school 
board, the only authority having a 
right to use it.”’ Cynthiana v. Cynthi- 
ana Bd. of Education, supra, 

23. Louisville School Bd. vy. Louis- 
ville, (Ky.) 113 SW 8838. 

24 Johnson v. New Orleans, 50 
La. Ann. 920, 24 S 635. 

[a]. Where funds applicable to 
claims of particular years out of the 
taxes of those years are illegally mis- 
applied to the payment of the claims 
of later years, it does not transform 
creditors entitled to payment out of 
such funds into general creditors, 
with the right to obtain absolute gen- 
eral judgments against the city. 
Johnson vy. New Orleans, 50 La. Ann, 
920, 24 S 635. 

25. Reno vy. Stoddard, 40 Nev. 5387, 
167 P31?! 


26. Reno y. Stoddard, supra. 

27. Irwin v. Exton, 125 Cal. 622, 
58 P 257, 

[a] Tax to pay interest on void 


bonds.— Where a tax is collected to 
pay interest on void bonds and the 
taxpayers cannot recover it hack, it 
has been held that it may be carried 
into the general fund of the city and 
expended like other money in that 


fund. Irwin v. Exton, 125 Cal. 622, 
58 P 257. 
28. McFarland y. Peo., 2 Ill. A. 


615; Galena v. Highway Comrs., 2 Ill. 
A. 255 


29. Osterhoudt v. Rigney, 98 N. Y. 
222; Peo. v. Brown, 55 N. Y. 180. 


30. Center Tp. v. Marion County, 
70 Ind. 562. See Chicago v.. Cook 
County, 136 Ill. A. 120 (a statute 


providing that the library fund “shall 
be kept separate and apart from 
other.moneys of said city” indicates 
by necessary implication that the 
library fund is city money and that 
taxes for that purpose are properly 
payable to the city officers and not 
to the library board). 

31. Peo» v. Fitch, 9 App, Div. 439, 
41 NYS 349 [aff 151 N. Y. 673 mem, 
46 NE 1150 mem]. 

32. Kerr v. Bellfontaine, 59 Oh. 
St. 446, 52 NE 1024. : 

33. Cross references: 
Power and duty to tax for payment 

of city’s indebtedness see supra §§ 

4272, 4311-4314, Es 
Tax for special purpose as trust fun 

see supra § 4306. 

34. New Orleans vy. Fisher, 180 U. 
S. 185, 21 SCt 347, 45 L. ed. 485 [aff 
91 Fed. 574, 34 CCA 15]. 

35. New Orleans y. Fisher, 91 Fed. 
574, 34 CCA 15 [mod on other grounds 


Bo S.7°18p," 21° SCR 84745 Tea, 
36. New Orleans v. Fisher, 180 U. 


S. 185, 21 SCt 347, 45 L. ed. 485 [aff 
91 Fed. 574, 34 CCA 15]. 


37. New Orleans v. Fisher, 
supra, 7 
38. Lake Charles Ice, ete., Co. v. 


Lake Charles, 106 La. 65, 30 S 289. 
39. Montpelier Sav. Bank, etc., Co. 
eee 149 Mich. 701, 113 NW 


40. Schulenburg, etc., Lumber Co. 
v. Hast St. Louis, 63 Til. A. 214. - - 

41. White v. Decatur, 119 Ala. 476, 
23 S$ 999; Denison v. Foster, (Tex. 
Civ. A.) 37 SW 167 [foll Sherman v. 
pinky 12 Tex. Civ. A. 580, 35 SW 


—_e"—_eeeeaeae_eeeeeee ee eee A A at, 
For ‘iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4549-4550] - 


are specially charged on the general revenues of the 
city, only the surplus income, after legitimate ex- 
penses have been provided for, can be applied to 
such debt.*? Priorities in the right to payment, 
sometimes fixed by statutes,** especially in case of 
are valid and_ enforceable.*® 
Where a judgment creditor, relying upon the agree- 
ment of the city to pay its judgment ereditors in a 
certain order out of its judgment fund, failed to 
secure an execution within the time allowed by the 
statute for its issue, the city is estopped to set up 
such failure in an action by the ereditor to compel 
the city to recognize the validity of his claim.*® 

[§ 4550] E. Rights and Remedies of Taxpayers**’ 
In most jurisdictions the so-called 


surplus revenues,** 


—1l. In General. 
taxpayers’ actions, that is, actions 


42. White v. Decatur, 119 Ala. 476, 
23 S 999. 

43. See statutory provisions. 

44. White v. Decatur, 119 Ala. 476, 
23 S 999. 

Disposition of surplus revenues see 
supra § 4543. 

45. Ross v. Walton, 63 N. J. L. 
435, 44 A 480 [aff 52 A 1132]; Free- 
ae v. Huron, 10 S. D. 368,.73 NW 

46. Beadles v. Smyser, 209 U.S. 
393, 28 SCt 522, 52 L. ed. 849. 

47. Cross references: 

Action by citizen against: 
Gas company in respect of gas sup- 
ply see Gas § 32. 
Water company in respect of water 
supply see Waters [40 Cyc 808]. 
Collateral attack on corporate ex- 
istence of municipal corporation 
see supra § 52 in 438 C. J 


_ Injunction against enactment or pub- 


lication of ordinance see Injunc- 

tions §§ 415-418. 

Institution of quo warranto proceed- 
ings by private person see Quo 
Warranto [32 Cyc 1440-1445]. 

Mandamus by taxpayer. see 
damus §§ 546-550. 

Objection by citizen and taxpayer to 
taking of property already devoted 
to public use see Eminent Domain 

121, F 

Rivnts and remedies of taxpayers of: 
County see Counties §§ 353-360. 
School district see Schools and 

School Districts [35 Cyc 1049- 
1051]. 

Town see Towns [38 Cyc 657]. 

4g. Ala.—New Orleans, etc., R. Co. 
vy. Dunn, 51 Ala. 128. 

Ark.— Russell v. Tate, 52 Ark. 541, 
13 SW 130, 20 AmSR 193, 7 LRA 
180. 

Colo.—Antero, etc., Reservoir Co. 
vy. Lowe, 69 Colo. 409, 194 P 945 (per 
Garrigues, C. J.). 

Towa.—Cascaden vy. Waterloo, 106 
Iowa 673, 77 NW. 333. 

La.—Handy v. New Orleans, 39 La. 
Ann. 107, 1 S 593. 

Md.—Baltimore v. Gill, 31 Md. 375. 


Man- 


Minn.—Hodgman vy. Chicago, etc., 
R. Co., 20 Minn. 48. | 
Oh.—Walker v. Dillonvale, 82 Oh. 


St. 137, 92 NE 220, 19 AnnCas 773. 

See also cases infra § 4553 text 
and note 99; and infra § 4565 text and 
note 66. 

{a] In Canada (1) there appears 
to be some confusion’ in the deci- 
sions. See Robertson v. Montreal, 52 
Can, S. C. 30, 26 DomLR 228; Mac- 
Tlreith v. Hart, 39 Can. S. C. 657, 4 
EastLR 468; and cases infra this 
note. (2) In some provinces the right 
of the ratepayer to sue has been up- 
held or recognized. Mil]mine v. Eddy, 
47 Ont. L. 275, 52 DomLR 312 (per 
Mulock, C. J.); Rochford v. Brown, 
25 Ont. L. 206, 20 OntWR 591; Black 
v. Ellis, 12 Ont. L. 403, 7 OntWR 490 
[app dism 7 OntWR 869]; Morrow 
vy. Connor, 11 Ont. Pr. 423 (charges of 
fraud and collusion); Blaikie v. Sta- 
ples, 13 Grant Ch. (Ont.) 67; Pater- 
son v. Bowes, 4 Grant Ch. (Ont.) 


MUNICIPAL CORPORATIONS 


sions are found 


by taxpayers as 


170. But see Hope v. Hamilton Park 
Comrs., 1 Ont. L. 477 (as to special 
interest of ratepayers). (3) But in 
some of the cases decided elsewhere 
the right of the ratepayer to sue has 
been denied in certain cases. Hooper 
v. North Vancouver, 31 B. C, 51, 65 
DomLR 286, [1922] 1 WestWkly 1249; 
Tanton v. Charlottetown, (Pr: Edw. 
Isl.) 1 EastLR 282. Contra Elworthy 
v. Victoria, 5 B. C. 123. (4) In Que- 
bec it seems that the right of a 
ratepayer to sue depends upon stat- 
ute. Robertson v. Montreal, 52 Can. 
S. C. 30, 26 DomLR 228. See Warner- 
Quinlan Asphalt. Co. .v. Montreal, 25 
Que. K. B. 147, 27 DomLR 540 (where 
the effect of the decision in Robert- 
son y..Montreal, supra, was consid- 
ered). 

{b] In England the right of free- 
men of a borough to maintain a suit 
to obtain a declaration that certain 
property was held in trust for the 


as distinguished 


| freemen of the borough has been up- 


held. Prestney v. Colchester, 21 Ch. 


D. Fi 

49. Russell vy. Tate, 52 Ark. 541, 
13 SW 130, 20 AmSR 193, 7 LRA 180; 
Walker v. Dillonvale, 82 Oh. St. 137, 
92 NE 220, 19 AnnCas 773; Pierce 
v. Hagans, 79 Oh. St. 9, 86 NE 519, 
36 LRANS 1, 15 AnnCas 1170; Cin- 
cinnati St. R. Co. v. Smith, 29 Oh. 
St. 291; Smith v. Rockford, 17 Oh. 
S&CP 649, 4 gone NT 513 [aff 9 Oh. 


Cir. N. 460, 29:,.0het Cir. 2Ct. 
478]. See also cases supra note 48. 
50. Nature and form of action in 


general see infra § 4593. 

51. Johnson v. Thorndike, 56 Me. 
32; Carlton v. Salem, 103 Mass. 141; 
Ayers v. Lawrence, 59 N. Y. 192 [rev 
1 Thomps. & C. 5 addenda]; Roose- 
velt v. Draper, 23 N. Y. 318 [aff 7 
AbbPr 108, 16 HowPr 137]; Schieffelin 
y. Craig, 183 App. Div. 515, 170 NYS 
603; Tifft v. Buffalo, 65 Barb. (N. 
Y.) 460, 1 Thomps. & C, 150; Phelps 
v. Watertown, 61 Barb. (N. Y.). 121; 
Peo v. Lowber, 28 Barb, (N. Y.) 65, 
7 AbbPr 158; Admiral Realty Co. v. 
New York, 76 Misc. 345, 1385 NYS 384 
{aff sub nom. Hopper y.. Willcox, 
151 App. Div. 1138, 888, 185 NYS 384, 
1097 (aff 206 N. Y. 110, 99 NE 241, 
AnnCas1914A 1054)]; Ely v. Connolly, 
7 AbbPrNS: (N.)-Y.) 8; Peo. v. Kerr, 
20 HowPr 130 [mod on other grounds 
37 Barb. .357 (aff 27 N.Y.) 188, 26 
HowPr 258)]. See also Demarest v. 
Wickham, 63 N. Y. 320 [quot Roose- 
velt v. Draper, 23 N. Y. 318]; Adri- 
ance v. New York, 1 Barb, (N. Y.) 
19 (where, however, defendants, by 
permitting the bill to be taken as 
confessed, conceded the right of the 
court to exercise jurisdiction). 

[a]. Reason for rule.—‘‘As a resi- 
dent citizen, and a person liable to 
be taxed, he has no other rights than 
such as are common to all the people 
of that community who own prop- 
erty; and we have decided upon full 
consideration that it requires some 
individual interest, distinct from that 
which belongs to every inhabitant of 
the town or county, to give the party 
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_such in their. own names based on matters which 
prejudice the rights of taxpayers generally, will lie*® 
even in the absence of statute;*® but in other ju- 
risdictions the right of taxpayers to maintain a suit 
in equity®® in such cases depends upon statutory 
authorization.®t Taxpayers as such cannot sue in re- 
spect of acts of the municipal authorities, although 
unauthorized or illegal, which do not affect their 
rights, or injure them, as taxpayers;®2 and it is 
usually held that taxpayers cannot sue to redress 
public wrongs by which they are affected only as 
members of the public generally,®* although expres- 


in some of the cases to the effect 


that, in order to sue, plaintiff need not sustain, or 
be threatened with, any injury peculiar to himself 


from the public generally.54 Tax- 
complaining a standing in court, 
where it is alleged delinquency in the 
administration of , public affairs 
which is called in question. (Doo- 
little v. Broome County, 18 N. Y. 
155), The fact of owning taxable 
property is not such a peculiarity 
as to take the case out of- the rule, 


for all property, with very limited 
exceptions, is. taxable, and every- 
body either has, or is capable of 
acquiring, property. ... The actual 


liability of the plaintiff to injury 
consists in his belonging to a com- 
munity in which every person is 
Subject to pay taxes of all he pos- 
sesses. An act of administration 
likely to produce taxation is not, 
therefore, a matter of private or 
individual concern. It is an affair 
altogether pubiic; and the only reme- 
dial process against an abuse of ad- 
ministrative power tending to taxa- 
tion which one can have is furnished 
by the elective franchise, or a pro- 
ceeding in behalf of the State, or, in 
the case of an act without jurisdic- 
tion, in treating. the attempt to en- 
force the illegal tax as an act of 
trespass.” Roosevelt v. Draper, 23 
N. Y. 318, 323. 

[b] Some earlier cases in New 
York, since overruled, upheld or rec- 
ognized the right of the taxpayer to 
sue. Wood v. Draper, 24 Barb. 187, 
4 AbbPr 322; De Baun v: New York, 
16 Barb. 392; Stuyvesant v. Pearsall, 
15 Barb. 244; Milhau v. Sharp, 15 
Barb. 193; Christopher v. New York, 
13 Barb. 567. See also Wetmore v. 
Story, 22 Barb. 414, 3 AbbPr 262 (per 
Steone, de): ais : 

Statutory provisions in general s 
infra § 4501. . oe 

52. See infra §§ 4553, 4569. 

53.. Ky.—Cosby vy. Owensboro, etc.,- 
R. Co., 10 Bush 288. : 

Mass.—Kelley v. Peabody Bd.’ of 
Health, 248 Mass. 165, 148 NE 39, 

Minn.—Reed v. Hibbing, 150 Minn. 
130, 184 NW 842; Thorpe v. Ada, 137 
Minn, 86, 162 NW 886. 

N. Y.—Davis v. New York, 14 N. Y. 
506, 67 AmD 186; Spader v. New York 
El. R: Co., 3 AbbNCas 467. 

N. C.—Moore v. Meroney, 154 N. @ 
158, 69 SH 838. 

Wis.—Warden v. Hart, 162 Wis. 
495, 156 NW 466; Bell v. Platteville, 
71 Wis, 139, 36 NW 831. 

Can,—Robertson v. Montreal, 52 
Can, S. C. 30, 26 DomLR 228 [dism 
app 28 Que. K. B. 338]. 

Ont.—Hope _v. Hamilton 
Comrs., 1 Ont. L. 477. 

Cross references: 
sat rae defined see Public [382 Gye 
Right of private person to maintain 

action to abate or to prevent ob- 

structions and encrcachments on 

street see supra § 3837. 

Special injury to particular taxpayer 

see infra §§ 45538, 4569. 

54. Barry v. Goad, 89 Cal. 215, 26 
P 785; Noble v. Davison, 177 Ind. 19, 
96 NE 325; Meyer v. Boonville, 162 
Ind, 165, 70 NE 146. 
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1876 [44 C.J.] 
payers cannot assume to act on behalf of the mu- 
nicipality unless its duly constituted authorities 
wrongfully refuse to do so.°° 

Matters of discretion or policy. In the absence 
of fraud or abuse taxpayers cannot interfere with 
the exercise of the discretionary powers of munici- 
pal authorities or with matters of policy.°® 

Particular rights and remedies. In general the 
remedies or proceedings here considered are equi- 
table ones and are regarded as representative in 
character ;>* but mandamus®® and, in certain juris- 
dictions at least, certiorari’? may be resorted to by 
taxpayers. The courts have upheld under particu- 
lar cireumstances the right of taxpayers to contest 
by appropriate proceedings the validity of municipal 
ordinances or acts in general,® to sue ‘on behalf of 
the municipality,*! to maintain a proceeding to in- 
vestigate municipal finances or expenditures, to 
sue to restrain threatened unauthorized or illegal 
acts,°* to obtain affirmative relief against wrongs 
already committed,®* and to maintain a proceeding 
for the appointment of a receiver for a public 
utility.6° A penalty for the violation of a statute 
cannot be imposed in a taxpayer’s action,°® nor can 
a taxpayer, where money of a municipality has 
wrongfully been paid out, sue the municipality in 
assumpsit to recover an amount proportionate to 
the taxes paid by him.** The right of a taxpayer 
who has the requisite interest to inspect documents 
in the hands of municipal authorities has been rec- 
ognized,®* but this right is not unlimited.®® 

[§ 4551] 2. Statutory Provisions in General.” 


55. See infra § 4563. 
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Hun 3, 26 NYS 136. 
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While in most jurisdictions taxpayers’ actions will 
lie even in the absence of statutory authorization,"* 
in other jurisdictions the right of taxpayers to 
sue in equity where they have no special interest 
apart from that of other taxpayers depends upon 
statutory authorization.’? In some jurisdictions the 
right of taxpayers to sue in equity in certain cases 
has expressly been conferred by statute;*? and in 
other jurisdictions in which the right to sue does 
not depend upon statute,”* statutes recognizing or 
regulating the right have been enacted,’® which 
latter statutes, however, are not to be construed as 
a limitation on the remedy in cases not within the 
statutes.7% ; 

Purpose, nature, construction, and effect of stat- 
utes in general. It has been stated generally that 
the purpose of the statutes is to protect the rights 
of the municipality,’” but some statutes, at least, 
have for their ultimate purpose the protection of 
the taxpayers."® Some statutes do not confer on 
taxpayers the power to bring actions which the mu- 
nicipal authorities have no power to bring,’® and in 
general the rights of taxpayers are no greater than 
those of the municipality concerned.®° These stat- 
utes are remedial** and are given a liberal construe- 
tion in order to accomplish their purpose,®2 but 
cannot be extended to cover acts not within the 
purview of such statutes.®? 

Matters of discretion or policy. Under these stat- 
utes, in the absence of fraud or abuse, taxpayers 
cannot interfere with the exercise of the discre- 
tionary powers of municipal authorities or with 


See also Bush]155 NYS 1083. 


Request or demand for action as 
condition precedent to bringing suit 
see infra § 4596. 


56. See infra §§ 4555, 4568. 
57. See infra § 4593. 
58. See Mandamus §§ 546-550. 


Compelling: municipal 
general see infra § 4590. 

59. Rehill v. East Newark, 73 N. J, 
TH 220768 tAl Sito Patt) 747 NevI tl. 849, 
68 A 1116]; Millville v. Millville Bd. 
of Education, (N. J. Ch.) 1384 A 748 
faff 137 A 916]; and cases infra § 
4553 text and notes 16, 17. 


action in 


60. See infra §§ 4553-4561 passim. 
61. See infra §§ 4563, 4564 

62. See infra § 4562. 

63. See infra §§ 4565-4589. 

64. See infra § 4553. 

65. See infra § 4562. 


. 66 Murphy v. Paull, 192 Wis. 93, 
212 NW 402. 

67. Withington v. Harvard, 8 
(Mass.) 66. 

68. Ferry v. Williams, 41 N. J. L. 
332, 32 AmRi 209: 

Enforcing by mandamus right of 


access to records see Mandamus § 
350. 
Right of: ( 


Access to tax rolls or books see 
Taxation [37 Cyc 1072]. 

Taxpayer to inspect records in gen- 
eral.see Records [34 Cye 594], 
69. Peo. v. Cornell, 35 HowPr (N. 

Y.) 31 [rev 47 Barb. 329, 32 HowPr 


149). 
70. Statutory provisions affecting: 
Attack on municipal acts in general 
see infra § 4554, 
Injunction suit see infra § 4566. 
Suit on behalf of municipality see 
infra § 4564. 


71. See supra § 4550. 

72. See supra § 4550. 

73. See statutory provisions. 

{a] History of legislation in New 


York see Altschul v. Ludwig, 216 N. 
Y. 459, 111 NE 216; Steele v. Glen 
Park, 193 N. Y. 341, 86 NE 26;. Tal- 
cott’v. Buffalo, 125 N. Y. 280, 26 NE 
263; Ayers v. Lawrence, 59 N. Y. 
192; Adamson v. Union R. Co., 74 


v. O’Brien, 164 N. Y. 205, 58 NE 106 
{rev 47 App. Div. 581, 62 NYS 685]; 
Peck y. Belknap, 130 N. Y. 394, 29 
NE 977 [rev 55 Hun 91, 8 NYS 265]; 
Ziegler v. Chapin, 126 N. Y. 342, 27 
NE 471; Sweet v. Syracuse, 60 Hun 
28; 14° NYS 421 [rev 129 IN YS 7316, 
27 NE 1081, 29 NE 289]; Cleveland 
v. Watertown, 99 Misc. 66, 165 NYS 
805 [aff 179 App. Div. 954, 166 NYS 
286 (rev on other grounds 222 N. Y. 


ae 118 NE 500, AnnCas1918E 
574) ]. 
[b] “The origin of the statute [in 


New York] is to be found in certain 
well-known fraudujent and corrupt 
acts on the part of officers and com- 
missioners in the city and county of 
New York, whereby ‘public funds 
were abstracted from the treasury, 
mainly by the audit and allowance 
of fictitious claims and corrupt con- 
tracts and the proceeds converted to 
the individual benefit and use of these 
officers and agents.’ Talcott v. Buf- 
falo, 125 N. Y: 280, 285, 26 NE. 263. 
To same effect Altschul vy, Ludwig, 
216 N. Y. 459, 111 NE 216. 


74, See supra § 4550. 
75. See Link v. Karb, 89 Oh. St. 
326, 104 NE 632; Pierce v. Hagans, 


79 Oh, St. 9, 86 NE 519, 836 LRANS 1; 
15 AnnCas 1170; Pugh v. Edison Elec- 
trie! Bight! Col 19 Oh. Cir, Ct 594, 
10 Oh, Cir. Dec. 573; Smith v. Rock- 
ford, 17 OhS&CP 649, 4 OhNPNS 5613 
fait.) Ohi Cire Ct) NOS, '465,'297"On. 
Cir. Ct.’ 478]; Ampt y. Cincinnati,’ 9 
OhS&CP 394, 6 OhNP 401. 

76. Walker \v. Dillonvale, 82 Oh. 
St. 137, 92 NE 220; 19 AnnCas 773. 

77. Butler v. Karb,'96 Oh, St, 472, 
117 NE 958; Knorr v. ‘Miller, 5 Oh. 
Cir Ct,609;"84Oh “Olt pSee.29 7 ciatt 
11 Oh. Dec. (Reprint) 165, 25 CincL 
Bul 128]; Johnson y. Farley, 11 Oh. 
S&CP 639, 8 OhNP 498. 

78. Gordon v. Strong, 158 'N. Y. 
407, 58 NE 33; Ayers v. Lawrence, 
59 N. Y. 192; Queens County Water 
Co. v. Monroe, 83 App. Div. 105, 82 
NYS 610; Latham v. Richards, 15 
Hun (N. Y.) 129; Marsch y. Seibert, 


79. -See Altschul v. Ludwig, 216 
N. Y. 459, 111 NE 216: Gilgar v. 
Low, 38 Mise. 292, 77 NYS 852. 

80. Marjohn Realty Co., Ine. v. 
Long Beach, 122 Misc. 763, 204 NYS 
53 [aff 211 App. Div. 805 mem, 860 
mem, 206 NYS 9338 mem, 207 NYS 
876 mem]. 

81. Ayers v. Lawrence, 59 N. Y. 
192; Butler v. Karb, 96 Oh. St. 472, 
117 NE 953; Elyria Gas, ete., Co. 
Mea Oe 57 Oh. St. 374, 49 NE 


82. Arnhold y. Klug, 97 Kan. 576, 
155 P 805; Pollock y. Kansas City, 87 
Kan. 205, 123 P 985, 42 LRANS 465; 
Water, etc., Co. v. Hutchinson Inter- 
urban R. Co., 74 Kan. 661, $7 P 883; 
Rich v. Malden, 252 Mass. 213, 147 
NE 586; Hodgdon vy. Haverhill, 193 
Mass. 406, 79 NE 830; Draper vy. Fall 
River, 185 Mass. 142, 69 NE 1068: 
Prince y. Crocker, 166 Mass. 347, 4 
NE 446, 32 LRA 610; Stetler v. Me- 
Farlane, 230 N. Y. 400, 130 NE 591; 
Ayers vy. Lawrence, 59 N.Y, LY AR 
Hicks v. Cocks, 167 App. Div. 862, 
153 NYS 776; Queens County Water 
Co. v. Monroe, 83 App. Diy. 105, 82 
NYS 610; Norris v. Wurster, 23 App. 
Div. 124, 48 NYS 656; Latham v. 
Richards, 15 Hun (N. Y.) 129; Butler 
v. Karb, 96 Oh. St. 472, 117 NE 953; 
Elyria Gas, etc., Co, v. Elyria, 57 
Oh. St. 874, 49 NE 335; Haskins v. 
Cincinnati Cons. St. R, Co., 7 Oh. Dec. 
(Reprint) 713, 4 CincLBul 1126; Fer- 
gus v. Columbus, 8 OhS&CP 290, 6 
mag td ar oe sed ns ‘Chittenden 
Vv. urster, 15 . Y. 3456,.46 NE. 857, 
37 LRA 809. Ae 

83. Johnson yv. Thorndike, 56 Me. 
32; Morse v. Boston, (Mass.) 157 NB 
523; Carlton y. Salem, 103 Mass. 141; 
Slavin v. McGuire, 205 N. Y. 84, 98 
NE 405, AnnCas1913C 881; Kelty v. 
Kaplan, 205 App. Div. 487, 199 NYS 
337; Cralle v, American-News Co., (S. 
D.y 212 NW 913. 

[a] The correction of wrongs 
wholly executed and completed is not 
authorized by some statutes. Morse 
v. Boston, (Mass.) 157 NE 523. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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matters of policy.84 


[§ 4552] 3. Intervening in Proceedings Affecting 
Municipality or Municipal Officers.8® Under certain 
circumstances a taxpayer may intervene in a pending 
proceeding to protect a right of the municipality 
without instituting a separate action,®° or may prose- 
cute an appeal,** or intervene in an appeal taken 
But it has been held that 
a taxpayer cannot intervene to protect a fund which 
is in the hands of municipal officers for the pay- 
ment of a specific debt,®® nor ean he intervene in 
opposition to plaintiff in a suit by a municipal offi- 
eer to prevent another officer from certifying the 
sufficiency of a recall petition where defendant offi- 
cer appears and defends the suit.°° 
right of a taxpayer to intervene in opposition to the 
municipality i in an action by the latter against a pub- 
lie service corporation to enforce lower rates has 
A statute permitting a taxpayer 


by the adverse party.*® 


been denied.% 


84 See infra §§ 4555, 4568. 

85. Suing on behalf of municipal- 
ity see infra § 4563. 

86. Ga.—Blalock v. Jonesboro, 147 
Ga. 485, 94 SE 567. 

Minn.—Cone v. Wold, 85 Minn. 302, 
88 NW 977. 

Oki.—Moore y. Crabtree, 126 Okl. 
56, 258 P 916; Threadgill v. Peterson, 
95 Okl. 187, 219 P 389. 

W. Va.—Anderson vy. Bowen, 77 W. 
Va. 89, 87 SE 186. 

N. S.—Chipman y. Yarmouth, 47 N 
S. 257, 12 DomLR 415. 

See Lowber v. New York, 5 AbbPr 
GN WY). 325 “[mod .26° Barb; 262, 5 
AbbPr 484, 15 HowPr 123] (as to 
right of taxpayer to move to reopen 
judgment against municipality. See, 
however, New York cases supra § 
4550 text and note 51 as to rights of 
taxpayers). 

[a] Motion to set aside judgment 
against the municipality.—Moore v. 
Crabtree, 126 Okl. 56, 258 P 916. 

Intervention in taxpayers’ actions 
see infra § 4609. 

87. Pugh v. Edison Electric Light 
Oor4 94 On weirs Ct.. 594,10 Oh, Cir: 
Dec. 573; In re Cole, 102 Wis. 1, 78 
NW 402, 72 AmSR 854. 

Appeal in taxpayers’ 
infra § 4637. 

88. Miller v. Socorro, 9 N. M. 416, 
54 P 756 (appeal from determination 
of city council refusing to recognize 
claim), 

89. McDonald v. Seligman, 81 Fed, 
aye Seligman y. Santa Rosa, 81 Fed. 
5 


actions see 


[al Proceeds of bonds.—A_ tax- 
payer in a bridge district may not 
intervene under Federal Equity 


Rules, rule 37 for the purpose of dis- 
missing a suit in a federal court by 


holders of bridge bonds to impound | 
Restraining action of municipal au- 


the proceeds of bonds in the hands 
of county officials. Farmers’ State 
Bank vy. Jensen Bridge Dist., 295 Fed. 
755} 

90. Hilsinger v. Gillman, 56 Wash. 
228, 105 P 471, 21 AnnCas 305. 

91. Grand Rapids v. Consumers’ 


Power Co., 216 Mich. 409, 185. NW 
852, 

92. See statutory provisions. 

fa] To what municipalities appli- 


cable.—(1) Statute of March 3, 1877 
(P. L. p 20) does not apply to cities 
so as to authorize a taxpayer of a 
eity to defend it in .a suit on an 
award of viewers. Black v. Pitts- 
burg, 230 Pa, 312, 79 A 569. Contra 
White v. Chester, 10 Del. Co, (Pa.) 
394, (2) Even if such statute orig- 
inally applied to the city of. Pitts- 
burg, the act was repealed by the 
act of: March’ 7%, >1:901 (Pin Li pi20); 
providing for a complete legal de- 
partment in second-class cities, and 
putting the corporate legal matters 
in charge of a city attorney, the stat- 
utes being inconsistent. Black v. 
Pittsburg, supra. 


[44 C. J.—87] 
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to intervene®? has been construed as not permitting 


Moreover, the 


[b] Nature and scope of right to 
intervene.—(1) The statute providing 
for the intervention of a taxpayer to 
inquire into the validity of a judg- 
ment is similar to a petition of a 
party interested to open a judgment 
and to be permitted to enter a de- 
fense, and is governed by the same 
rules and _ principles. Driscoll v. 
Chester, 5 Del. Co. (Pa.) 387. (2) 
The statute gives the taxpayer. the 
right, and only such right, to in- 
quire into the validity of a judg- 
ment as the officers of the munici- 
pality have. Driscoll v. Chester, su- 
pra. (38) There is authority for the 
view that the proceeding could not 
be sustained where the only allega- 
tion of a taxpayer who sought to 
have a judgment against a munici- 
pality opened was that no legal ap- 
propriation had been, or could be, 
made for the payment of the services 
for which judgment against the mu- 
nicipality was rendered. Driscoll v. 
Chester, Supra. (4) The statute in 
question does not give the court of 
common pleas the right to inquire 
into the validity of a judgment re- 
covered before a justice of the peace 
or an alderman. Driscoll v. Chester, 
Bowman v. Lebanon City 
School Dist., 2 Pa. Dist. 321. 

[a] Appeal from judgment of jus- 
tice.—The statute of 1877 was re- 
stricted in terms to suits in the 
court of common pleas and did not 
authorize an appeal by a taxpayer 
from a judgment of a justice. Bow- 
man vy. Lebanon City School Dist., 
2 Pa. Dist. 321. 

94. Cross references: 

Nature and form of action, suit, or 

LEN aan! in general see infra § 

oO . 


thorities see infra §§ 4565-4589. 
Suing or defending on behalf of mu- 
nicipality see infra §§ 45638, 4564. 

95. Clark v. Interstate Independ- 
ent Tel. Co., 72 Nebr. 883, 101 NW 
977; Cole v. Atlantic City, 69 N. J. Li. 
131, 54 A 226; Warden v. Hart, 162 
Wis. 495, 156 NW 466; and cases 
infra notes 96, 97. 

96. Fla.—Scally v. Meminger, 64 
Fla. 464, 60 S 180. 

Ga.—Blanton v. Merry, 116 Ga. 288, 


42 SE 211, ‘ 
Hill. eCity, 123 


Kan.—Grecian vy. 
Kan. 542, 256 P 163. 

La.—Morris v. Municipal Gas Co., 
121 La. 1016, 46 S 1001. 

Mich.—Kimmerle y. Cassopolis, 160 
Mich. 90, 125 NW 65, 

Nebr.—Clark v. Interstate Inde- 
pendent Tel. Co.,, 72 Nebr. 883, 101 
NW Sie 

N. shalt Seid v. Low, 38 Mise. 292, 
77 NYS 852 

Tenn.—Patten vy. Chattanooga, 108 
Tenn. 197, 65 SW 414. 

Tex.—Altgelt v. San Antonio, 


81 | releasing assessment lien. 


an appeal in certain cases.°* 

[§ 4553] 4. Contesting Municipal Ordinances or 
Acts and Acts of Persons Dealing with Municipal 
Authorities®*—a. In General. 
cannot contest, or sue in respect of, municipal ordi- 
nanees or acts ‘merely upon the ground that they are 
unauthorized or illegal,°> where there is no injury 
or threatened injury to, or prejudice to the rights 
of, taxpayers,°* or where the ordinance or act antec’ 
him only as a member of the public generally ;* 
nor can plaintiff in his capacity as a taxpayer main- 
tain a suit in which only his private interests other 
than as a taxpayer are involved.®?® But in most juris- 
dictions taxpayers as such may judicially contest the 
validity of an ordinance, resolution, or official act 
which prejudicially affects their rights as taxpayers 
by increasing the burden of taxation or otherwise,°® 
without showing injury or loss other than that 


Ordinarily a taxpayer 


Tex. 436, 17 SW 75, 13 LRA 383. 


Utah. 
works Co., 33 Utah 239, 93 P 828. 

Wis.—Murphy Vv. Paull, 192 Wis. 
93, 212 NW 402. 

Ont.—Hope Vv. Pe ilion Park 
Comrs:, -1)’Ont.* L477. 

[a] Injury to one other than 
plaintiff.—Taxpayers have, as such, 


no standing in court to contest an 
ordinance of the city council on the 
ground that it violates the vested 
rights of a corporation in which they 
have no legal interest. Morris v. 
Municipal Gas Co., 121 La. 1016, 46 
S 1001. 

97. Iske v. Newton, 54 Iowa 586, 7 
NW 13; Reed v. Hibbing, 150 Minn. 
130, 184 NW 842; Patten v. Chatta- 
nooga, 108 Tenn. 197, 65 SW 414; 
Robertson v. Méntreal, 52 Can. S. C. 
30, 26 DomUlR 228. 

Tal Validity of an ordinance pro- 
hibiting the sale of liquors cannot be 
contested on certiorari by a taxpayer 
who is not affected thereby other than 
as a member of the general public. 


nene v. Newton, 54 Iowa 586, 7 NW 
13. 
vi Kelly y. Baltimore, 53 Md. 
134 


99. Ala.—New Orleans, etv., R. Co. 
vy. Dunn, 51 Ala. 128 


Conn.—Sauter v. Mahan, 95 Conn. 
311, 111 A 186. 

Iowa.—Collins y. Davis, 57 Iowa 
256, 10 NW 643. 

Ky Ramsey v. Shelbyville, 119 
Ky. "i80, 83 SW 1216, 1136, 26 Kyl 


1102, 68 LRA 300. 

La.—City-Item Co-op. Printing Co. 
v. New Orleans, 51 La. Ann, 713, 25 
S 313; State v. New Orleans, 50 La. 
Ann. 880, 24 S 666; Conery v. New 
Orleans Water-Works Co., 39 La. 
Ann, 770,.2 S 555; Handy v. New 
Orleans, 39 La. Ann, 107, 1 S 593. 

N. J.—Paterson Chronicle Co. v. 
Paterson, 66.N. J. Li. 129, °48°A 589; 
Stroud v. Consumers’ Water Co., 56 
N. J. L. 422, 28 A 578; Lewis. v. 
Cumberland, 56 N. J. L. 416, 28 A 
553; Middleton v. Robbins, 54 N. J. 
L. 566, 25 A 471 [rev 53° N.S. L. 555) 
22 A 481]; State v. Jersey City, 54 
N. J. L. 487, 24 A 571» Millville: v. 
Millville Bd. of Education, (Ch.) 134 
A. 748 [aff 137) A. 9246). 

Okl.—Moore vy. Crabtree, 126 Ok}. 
56, 258 5P 916. 

Or.—Terwilliger Land Co. v. Port- 
land, 62 Or. 101, 123 P57. 

Pa.—Page v. Allen, 58 Pa. 338, 98 
AmD 272. 

Tenn.—Patten v, Chattanooga, 108 
Tenn. 197, 65 SW 414. 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

N. W. Terr.—Pease v. Moosomin, 
bier ies) 20%, 

[a] Tlustrations.—(1) Vote of 
water and sewer commissioners re- 
considering a special assessment. and 
Sauter v. 


1378 [44 C.J.] 


sustained by taxpayers generally;! although in some 
jurisdictions the right to sue in equity, where the 
taxpayer has not sustained an injury peculiar to 
himself, depends upon statutory authorization.’ 
Taxpayers may enforce their rights by a suit for an 
injunction to restrain threatened wrongful action on 
the part of the municipal authorities,*’or on the 
part of third persons,‘ by suit for affirmative relief 
against a wrong already committed,® or, in some 
yurisdictions, by suit to have an ordinance declared 
invalid.® 

Wrongful act. Plaintiff must show a wrongful 
act of the municipal authorities,” and must make 
it. appear at least that the commission of the act 
complained of is imminent.® 

Elections. Taxpayers may contest the result of 
an election held to determine the question as to 
incurring an indebtedness or as to issuing bonds,? 
whether the result be in favor of or against the 
proposition.?° 

Taxation. The right of taxpayers to maintain a 
suit to annul the levy of a tax has been recognized, 
but it has been held that a suit will not le under 
some statutes to set aside a tax levy because of 
failure to comply with statutory requirements as to 
notice and hearing in respect, of grievance day,’ 
and that a suit by a taxpayer will not lie to set 
aside an entire assessment on the property within 
Mahan, 95 Conn, 311, 111 A186. (2) 
Ordinance attempting to create in- 
debtedness in excess of constitutional 
limitation. Ramsey v. Shelbyville, 


119 Ky. 180, 83 SW 116, 1136, 26 KyL 
1102, 68 LRA $300. (3) Resolution 


6. 
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Setting aside or invalidating par- 
ticular acts of municipal authorities 
see infra §§ 4557-4561 passim. 
Ramsey v. Shelbyville, 119 Ky. 
180, 83 SW 116, 1136, 26 Kyl 1102, 
27 Kyl 141,58: LRA: 300; City-Item 


the limits of a municipal corporation.’* . 

Where municipal bonds have been sold and de- 
livered and have been duly certified as required 
by statute, in some jurisdictions the only ground 
upon which their validity may be attacked is for- 
gery, fraud, or issuance in violation of the state 
constitution.*4 

Remedy by certiorari.\> In some jurisdictions a 
taxpayer may maintain certiorari,’® as, for exam- 
ple, a proceeding to question the validity of a reso- 
lution or ordinance of municipal authorities, in order 
to prevent an illegal expenditure of municipal 
funds..7 In other jurisdictions, however, ordina- 
rily the remedy of a taxpayer who seeks to contest 
the validity of the actions of municipal authorities,** 
including the prevention of unauthorized acts by 
them, is not by certiorari but is by suit in equity ;”° 
but the right to annul in certiorari proceedings cer- 
tain acts of municipal authorities has been recog- 
nized.?+ 

[§ 4554] b. Statutory Provisions in General.?? In 
some jurisdictions a taxpayer at large, who has no 
private interest involved different from that of 
other taxpayers, cannot maintain a suit in equity 
based on the illegal acts of municipal authorities,”* 
except when and to the extent that statutes have 
conferred on him power to do so,?4 as for example, 


/ 


11. Lawson v. Opelousas, ete., R. 
Go., 0129. ta. 649, 6690S 6253 AW: oe. 
Henderson Iron Works, etc., Co. v. 


Shreveport, 126 La. 255, 52 S 477. 
12. Trumbull v. Palmer, 104 App. 
Div. 51, 98 NYS. 349 [mod 42 Misc. 


-[§§ 4553-4554 


of city council reducing amount of 
assessment on the property of a cer- 
tain taxpayer. Collins v, Davis, 57 
Iowa 256, 10 NW 643. (4) Compro- 
mise of claims for taxes. City-Item 
Co-op. Printing Co. v. New Orleans, 
51 La. Ann. 718, 25 S 313. «5) Acts 
under a statute the validity of which 
is questioned. Page v. Allen, 58 Pa. 
338, 98 AmD 272. 

[b] In Quebec (1) the rule has 
been recognized or upheld. St. Je- 
rome Power, etc., Co. v. St. Jerome, 
26 Que. K. B. 534; Jacob v. St. Henri, 
6 Que. Super. 488; Aubertin y. Mai- 
sonneuve, 7 Que. Pr. 305. (2) But it 
seems that a ratepayer may not sue 
in the absence of statutory authoriza- 
tion. See Robertson v. Montreal, 52 
Can. S. C. 30, 26 DomLR 228. But see 
Warner-Quinlan Asphalt Co. v. Mon- 
treal, 25 Que. K. B, 147, 27 DomLR 
540 (where the effect of the decision 
in Robertson y. Montreal, supra, was 
considered). 

1. New Orleans, ete. R. Co. v. 
Dunn, 51 Ala, 128; and cases supra 
note 99 


2. See infra § 4554. 
3. See infra 8§ 4565-4589. 
4 See infra §§ 4565-4589 passim. 


5. Ark.—Russell v. Tate, 52 Ark. 
oon 13 SW 130, 20 AmSR 198, 7 LRA 
Conn.—Sauter v. Mahan, 
BLL U1 ti AN 86 
Ga.—Brumby v. Board of Lights, 
ete, 147 Ga. 592,:95 SE 7, 
+ Iil.—Jackson v. Norris, 72 Tll. 364. 
Ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146. 
Slidell, 139 a. 


La.—Dunham y. 
933, 72'S 465. 

Nebr.—Grand Island Gas Co, v. 
West, 28 Nebr. 852, 45 NW 242, 

Wis.—Ryan v. Olson, 183 Wis. 290, 
197 NW 727, 

[a] Tlustrations.—(1) Suit to 
cancel certain releases of liens for 
special assessments. Sauter v. Ma- 
han, 95 Conn, 311,.111 A186. (2) 
Suit to cancel notes. Brumby  v. 
pace of Lights, etc., 147 Ga. 592, 95 

q 7, 


95 Conn. 


Co-op. Printing Co. v. New Orleans, 
51 La, Ann. 713, 25 S 313; Handy v. 
New Orleans, 39 La. Ann. 107, 1 S 
593 


[a] In Quebec (1) the right of a 
ratepayer to maintain a suit to an- 
nul \a resolution by the municipal 
council has been denied in the ab- 
sence of a special statutory provi- 
sion, even though the resolution was 
ultra vires, at least where plaintiff 
is affected only as all other inhabi- 
tants. Robertson v. Montreal, 52 Can. 
Ss. C. 30, 26 DomLR 228 [dism app 23 
Que, KE Br 323:8]: (2) But there 
have been cases in that jurisdiction 
which have recognized the right of 
a ratepayer to sue. Matthieu vy. St. 
Francois, 26 Que. K. B. 411; Farwell 
v. Sherbrooke, 24 Que, Super. 350; 
Jacob v. St. Henri, 6 Que. Super. 488; 
Aubertin v. Maisonneuve, 7 Que. Pr. 
305. See also Lennon vy. Westmount, 
10 Que. Pr. 410 (where, however, _ it 
does not appear on the face of the 
opinion in what capacity plaintiff 
sued). 

Proceedings to determine validity 
of ordinance in general see supra §§ 
865-880 in 43 C. J. 

7, Brummitt v. Ogden Water- 
works Co., 38 Utah 289, 98 P 828; 


Murphy vy. Paull, 192 Wis. 938, 212 
NW 402. 
8. Sweeney v. Tennessee Cent. R. 


Co., 118 Tenn, 297, 100 SW 732. 

9. Gibson v. Trinity County, 80 
Cal. 359, 22 P 225; Sentell v. Avoy- 
elles Parish Police Jury, 48 La, Ann. 
96, 18 S 910. 

[a] One who is neither an elector 
nor a taxpayer of a municipality can- 
not maintain an action to contest an 
election held to determine the ques- 
tion of incurring an indebtedness and 
issuing bonds for the construction 
or acquisition of waterworks. Mc- 
Conoughey v. San Diego, 128 Cal. 366, 
60 P 825. 

Contesting validity of election re- 
ae aid to corporation see infra 
§ 4559. 

10. Gibson v. Trinity County, 80 
Cal. 359, 22 P 225. 


628, 87 NYS 614]. 

13. Gilkey v. Merrill, 67 Wis. 459, 
30 NW 733. 

14. Simpson vy. Nacogdoches, (Tex. 
Civ. A.) 152 SW 858. 


15. See also Certiorari §§ 100, 102. 
16. Rehill v. East Newark, 73 N. 
Jet.) 2205763 1 Ay Bib fate T4aJNeS Jena. 


849, 68 A 1116]; Paterson Chronicle 
Co. v. Paterson, 66 N. J. L.=129, 48 
A 589; Lewis v. Cumberland, 56 N. J. 
L, 416, 28 A 553; McDermott v. Jersey 
City. St., ete, ComYrs., 56 Nii Ji Beats, 
28 A 424; Jackson v. Newark, 53 N. 
J, Eq. 322, 31 A 2338; Millville v. Mill- 
ville Bd. of Education, (N. J. Ch.) 
134 A 748 [aff 137 A 916]; McCut- 
cheon vy. Buffalo Terminal Station 
Commn., 168 App. Div. 301, 154 NYS 
711 [aff 88 Misc. 148, 150 NYS 850, 
and aff 217 N. Y. 127, 111 SE*661] 
(dictum). 

17. Stroud v. Consumers’ Water 
Co., 56 N. J. L. 422, 28 A 578; State 
v. Jersey City, 54 N. J. L, 487,.24 A 


A resident who pays only a 
poll tax may prosecute a writ of 
certiorari to test the legality of an 
ordinance providing for the expendi- 
ture of public funds. Stroud v. Con- 


sumers’ Water Co., 56 N. J. L. 422, 
28 A 578, 
18. Sisson v. Peloquin, (R. I.) 133 


587, 44 NW 822. 

20. See infra §§ 4565-4589, 4593. 

21. Colins v. Davis, 57 Iowa 256, 
10 NW 643. 

22. Matters of discretion or pol- 
icy see infra § 4555. 

23. Johnson v. Thorndike, 56 Me. 
32; Roosevelt v. Draper, 23 N. Y. 318 
faff 7 AbbPr 108, 16 HowPr 1387]; 
Tifft v. Buffalo, 65 Barb. (N. Y.) 460, 
1 Thomps. & C. 150; Peo. v. Lowber, 
28 Barb. (N. Y.) 65, 7 AbbPr 158:.,. 

24. Blood v. Beal, 100 Me. 30, 60 A 
427; Johnson vy. Thorndike, 56 Me. 32; 
Rich vy; Malden, 252 Mass. 218, 147 
NE 586; Talcott v. Buffalo, 125 N. Y. 
280, 26 NE 268; McCutcheon v. Buf- 
falo Terminal Station Commn., 168 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by a suit to declare official acts void;?> but where 
such statutes exist, the rule has been laid down 
that the court cannot inquire into the motives in- 
ducing legislative action on the part of a common 
council,"* even though such motives were dishonest 
and corrupt,?* and that such statutes are designed 
only to frustrate or undo acts of officials, which are 
either beyond their power or are fraudulent breaches 
Of course such statutes 
should not be used as a basis for unwarranted at- 


of their official trust.?8 


tacks on honest officials.?9 


[§ 4555] c. Matters of Discretion, Policy, or Judg- 
The courts will not entertain suits 
to contest the validity of acts which are within the 
discretion of municipal officers in the absence of 
fraud or bad faith,?° and the court is not concerned 
with questions as to the wisdom of the act or as 
to matters of judgment or policy.*! 

[§ 4556] d. Motive, Intention, or Adverse Interest 
It has been laid down that 
the motive of plaintiff in suing is not’ material as 
affecting his right to relief ;** and that the fact that 


ment in General. 


of Plaintiff in General.®2 


App. Div. 301, 154 NYS 711 [aff on 
other grounds 217 N. Y. 127, 111 NE 
661]. See Reynolds v. Waterville, 
92 Me. 292, 42 A 553 (where, however, 
the statute was not cited); Cralle 
v. American-News Co., (S. D.): 212 
NwW 8138 (citing statute). 

{a] TMiustrations.—(1) Retirement 
of municipal employee. Rich v. Mal- 
den, 252 Mass. 213, 147 NE 586. (2) 
Suit to determine legality of munici- 
pal bus system. Browne v. New 
York, 213 App. Div. 206, 211 NYS 306 
[rev 125 Mise. 1, 210 NYS 786, and 
aff 241 N. Y. 96, 149 NE 211]. (3) 
Enforcement of local statute provid- 
ing for city management form of 
government. Bareham v, Rochester, 
221 App. Div. 36, 222 NYS 141 [mod 
on other grounds 246 N. Y. 140, 158 


NE 51]. 

History of statutes see supra § 
4551. 

25. McCutcheon v. Buffalo Ter- 


minal Station Commn., 168 App. Div. 
301, 5154 -NYS..'711) [aff on’ ‘other 
grounds 217 N. Y. 127, 111 NE 661]. 

26. Kittinger v. Buffalo Tract Co., 
160 N. Y. 387, 54 NE 1081; Adamson 
v. Nassau Electric R. Co., 89 Hun 
261, 34 NYS 1073 [rev 12 Misc. 600, 
33 NYS 732]. 

Matters of discretion, 
judgment see infra § 4555. 

27. Kittinger v. Buffalo Tract. Co., 
160 N. Y. 387, 54 NE 1081. 

28. Mead vy. Turner, 134 App. Div. 
691, 119 NYS 536 [aff 60 Misc. 145, 
112 NYS 127]; Knowles v. New York, 
37 Misc. 195, 75 NYS 189 [aff 74 App. 
Div. 632 mem, 77 NYS 1130’ mem 
(aff 176 N. Y. 430, 68 NE 860)]. 

29. Grace v. Scott, 125 Mise. 660, 
211 NYS 68 [aff 214 App. Div. 792, 
2A INSS. 767. 

30. Colo.—Antero, ete., Reservoir 
Co. v. Lowe, 69 Colo. 409, 194 P 945 
(per Garrigues, C. J.). 

Conn.—Whitney v. New Haven, 58 
Conn. 450, 20 A 666. 

Ga.—Wells v. Atlanta, 43 Ga. 67. 

. lowa.—Erickson v. Cedar Rapids, 
193 Iowa 109, 185 NW 46. 

Utah.—Brummitt v. Ogden Water- 
works'Co., 33 Utah 289, 93 P 828. 

Wis.—Linden Land Co. v. Milwau- 
kee Blectric R., ete., Co., 107 Wis. 
493, 83 NW 851. 

[a] In suits under statute the 
rule applies. Ziegler v. Chapin, 126 
NaN ote NE Ais Daloott svi. 
Buffalo, 125 N. Y. 280, 26 NE ‘263 
[rev 57 Hun 48, 10 NYS 370]; Mc- 
Cutcheon v. Buffalo Terminal Station 


policy or 


~ Commn., 168 App. Div. 301, 154 NYS 


FAW fate 217 Nios 127, Tit NEY 66ny; 
Adamson v. Nassau Electric R. Co., 
89 Hun 261, 34 NYS 10738 [rev 12 
Misc. 600, 33 NYS 782]; Parker v. 
Wallace, 80 Misc. 425, 142 NYS 523; 
Knowles v. New York, 37 Misc. 195, 
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a third person is to defray expenses, and that such 
person induced the bringing of the suit, does not 
affect plaintiff’s right to maintain the suit.** On the 
other hand, the right of a taxpayer to maintain a 
suit has been denied where he merely permits the use 
of his name by others who are seeking to protect’ 
private. interests,?> and there is authority for the 
view that the motive of plaintiff may be considered 
in determining what relief shall be granted.*¢ 

[§ 4557] e. Particular Acts or Transactions—(1) 
Taxpayers cannot oppose or question 
a municipal contract merely on the ground that it is 
unauthorized or invalid,®* and they have no standing 
to attack a contract where there is no showing 
that it is affected by fraud or invalidity,®® or that 
injury has resulted;*° and it has been held that a 
taxpayer cannot take advantage of a statutorv pro- 


vision that certain contracts shall be absolutely 


thereof.’ ’44 


75 NYS 189; Terrell v. Strong, 14 
Mise. 258, 35 NYS 1000; Vadakin v. 
@rilly,)) 7) OhwCire+Ct, -Ni S341, 128 
Oh, Cir. Ct. 634 [aff 73 Oh. St. 380 
mem, 78 NE 1140 mem]. See Sweet 
v. Syracuse, 60 Hun 28, 14 NYS 421 
[rev on other grounds 129 N. Y. 316, 
27 NE 1081, 29 NE 289] (recognizing 
rule). 

31. Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828; and 
cases supra note 30. 

[a] In suits under statute (1) the 
rule applies. Johnson v. Thorndike, 
56 Me. 32; McCutcheon v. Buffalo 
Terminal Station Commn., 217 N. Y. 
127, 111 NE 661; Ziegler v. Chapin, 
126 N. Y. 342, 27 NE 471; Talcott v. 
Buffalo, 125 N. Y. 280, 26 NE 263; 
Hearst v. McClellan, 102 App. Div. 
336, 92 NYS 484; Vadakin v. Crilly, 7 
Oh, Cir. Ct. N. S. 341,28 Oh. Cir. Ct: 
634 [aff 73 Oh. St. 380 mem, 78 NE 
1140 mem]. (2) The fact that im- 
providence or bad judgment charac- 
terized acts of. municipal authorities 
is not ground for interference. Ad- 
miral Realty Co. v. New York, 76 
Mise. 345, 135 NYS 384 [aff sub nom. 
Hopper y. Willcox, 151 App. Div. 113, 
888, 135 NYS 384, 1097 (aff 206 N. Y. 
110, 99 NE 241, AnnCas1914A 1054)]; 
Marsch v. Siebert, 155 NYS 1083. 

32. Motive in bringing suit to re- 
strain acts of municipal authorities 
see infra § 4570. t 

33. Mock v. Santa Rosa, 126 Cal. 
330, 58 P 826; Merchants’ Police, etc., 
Co,.'v. ‘Citizens’ Tel. Co), 123 Ky. 290) 
93 SW 642; Owensboro Waterworks 
Co. v. Owensboro, 96 SW 867, 29 KyL 
1118; Burns y. Hssling, 163 Minn. 57, 
203 NW 605; Carroll vy. Philadelphia, 
6: Pa. Dist. 397. 

34. Goshert v. Seattle, 57 Wash. 
645, 107 P 860. 


35. Vadakin v. Crilly, 7 Oh. Cir. 
Ct. N. S: 341,28 Oh. ‘Cir, Ct. 634 [aff 
738 Oh. St. 380 mem, 78 NE 1140 


mem] (action under statute), 
' 36. “See infra § 4628. 

37. Injunction to restrain execu- 
tion or carrying out of contract see 
infra §§ 4574-4576. / 

ss. Schurtz v. Grand Rapids, 199 
Mich. 20, 165 NW 766; Waco Water, 
etc., Co. v. Waco, (Tex. Civ. A.) 27 
SW 675; Robertson v. Montreal, 52 
Can. S. C. 30, 26 DomLR 228 [dism 
app 23 Que. K. B. 338]. 

39. Riehl v. San Jose, 101 Cal. 442, 
85 P 10138; Storke~v. Santa Bar- 
bara, 76 Cal. A. 40, 244 P 158; An- 
ders v. Philadelphia, 235 Pa. 125, 83 A 
939. 

fa] Mlustration.—In the absence 
of fraud or any statute requiring 
lighting contracts to be let to the 
lowest responsible bidder, it was held 
that a taxpayer could not maintain a 
suit to set aside a contract awarded 


void ‘‘against the city or any board or department 
In most jurisdictions, however, if the 
rights of taxpayers as such are affected by an un- 
authorized or invalid contract, they may sue.42 Sub- 


on a bid higher than another bid 
where the successful bidder offered 
Services not included in such other 
bid. Riehl v. San Jose, 101 Cal. 442, 
35 P 1013. 

40. Houghton v. Jersey City, 90 N. 
J. L. 689, 102 A 898; -Altgelt v. San 
Antonio, 81 Tex, 436, 17 SW 75, 13 
LRA 383. ‘ 

[a] Rule applied where payments 
by the city under a contract were 
postponed, which postponement would 
apparently be to the advantage of 
the taxpayer in the saving of in- 
terest. Houghton y. Jersey City, 90 
N. J. L. 689, 102 A 898. 

[b] Defects in specifications.—A 
taxpayer cannot maintain a proceed- 
ing to set aside a contract on the 
ground that the specifications were 
loosely drawn so as to permit too 
great an exercise of discretion and 
power by municipal officers, in the 
absence of proof that prospective bid- 
ders were deterred from bidding be- 
cause of the alleged defects in the 
specifications. Houghton vy. Jersey 
City, 90 N. J. L. 689, 102 A 898. 

41. Schurtz v. Grand Rapids, 199 
Mich. 20, 165 NW 766. 

42. Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678, 
93 AmSR 20. 

Ark.—lLackey v. Fayetteville Water 
Co., 80 Ark. 108, 96 SW 622. 

Cal.—Storke v. Santa Barbara, 76 
Cal. A. 40, 244 P 158, 

Ga.—Brumby v. Board of Lights, 
ete:, 147 'Ga. 592,95 SH :%. 

Ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146. 

Iowa.—Miller vy. Des Moines, 143 
Iowa 409, 122 NW 226, 23 LRANS 815, 
21 AnnCas 207. 

Ky.—Beard v. Hopkinsville, 95 Ky. 
239, 24 SW 872, 15 KyL 756, 44 AmSR 
222, 23 LRA 402. 

La.—State v. New Orleans, 50 La. 
Ann. 880, 24 S 666; Conery v. New 
Orleans Water-Works Co., 39 La. Ann. 
770, 2 S 555; Handy v. New Orleans, 
39 La. Ann. 107, 1 S 593, ; 

Minn.—Diamond v. Mankato,,. 89 
Minn. 48, 983 NW 911, 61 LRA 448, 

Nebr.—Grand Island Gas Co. v. 
West, 28 Nebr. 852, 45 NW 242. 

N. J.—Read v. Atlantic City, 49 N. 
JetTa to b8, OA “169s Patt G0, ING eee 
665, 15 A 10]. 

Okl.—Threadgill  v. 
Okl. 187, 219 P 389. 

Or.—Terwilliger Land Co. v. Port- 
land, 62 Or. 101,-123 P57, 

Pa.—Lewis v. Philadelphia, 20 Pa, 
Dist. 113. 


Peterson, 95 


Wis.—Cawker v. Milwaukee, 133 
Wis. 35, 113 NW 417. 
Alta.—Livingstone v. Edmonton. 


Industrial Assoc., Ltd., 9 Alta. L. 3438, 
25 DomLR 313, 383 WestLR 164, 9 
WestWkly 794 [dism app 24 DomLR 
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ject to the above qualifications and exceptions,** 
ordinarily taxpayers may enforce. their rights by 
suits to declare invalid or to annul or set aside a 
contract,** or, in some jurisdictions, an ordinance 
authorizing, or otherwise affecting, a contract;*® 
‘or, in some jurisdictions, by certiorari to review a 
contract,*® or an ordinance authorizing a contract.*7 

Statutory provisions. In some jurisdictions a tax- 
payer, merely as such, cannot maintain a suit in 
equity*® td annul or set aside or to invalidate a 
contract,*® except where such right has been con- 
Such statutes are not 
applicable in the absence of a showing that the 
contract is affected by fraud, collusion, or illegal- 
ity,°! and it has been held that taxpayers can sue 
only on the grounds on which the municipality might 
maintain a suit or a defense to accomplish the same 
purpose,®2 and that, if the municipal authorities 


ferred on him by statute.°° 


could have waived alleged illegal 


an 31 WestLR 609, 8 WestWkly 
76]. 

Que.—St. Jerome Power, etc., Co. 
y. St. Jerome, 26 Que. K. B. 534. 

[a] Injury.—“The amount by 
which the tax upon his [plaintiff's] 
individual property may be increased, 
if at all, will not be inquired into. 
The case so presented will be heard 
on its merits, not alone to protect 
the rights and interest of the indi- 
vidual plaintiff, but to safeguard the 
rights of the general public of which 
he is in a sense the representative in 
the action.’’ Miller v. Des Moines, 
143 Iowa 409, 423, 122 NW 226, 23 
LRANS 815, 21 AnnCas 207. 

[b] Particular grounds for inter- 
ference.—Determination as to bidders 
entitled to contracts. Miller v. Des 
Moines, 143 Iowa 409, 122 NW 226, 23 
LRANS 815, 21 AnnCas 207. 

43. See supra text and notes 38- 
41; and supra §§ 45538-4556. 

44, Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678, 
93 AmSR 20. 

Cal.—Mock vy. Santa Rosa, 126 Cal. 
330, 58 P 826. 

Ga.—Brumby v. Board of Lights, 
ete., 147. Ga. 592, 95 SE 7. 

Ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146. 

Iowa.—Hanson v. Hunter, 86 lowa 
722, 48 NW 1005, 53 NW 84. 

Ky.—Beard v. Hopkinsville, 95 Ky. 
239, 24 SW 872, 15 KyL 756, 44 AmSR 
222, 23 LRA 402. 

La.—Dunham vy. Slidell, 139 la. 
933, 72 S 465; Conery v. New Orleans 


Water-Works Co., 39 La. Ann. 770, 
2S 555. 
Minn.—Diamond v. Mankato, 89 


Minn. 48, 93 NW 911, 61 LRA 448. 
Nebr.—Grand Island Gas Co. v. 
West, 28 Nebr. 852, 45 NW 242. 
Or.—Terwilliger Land Co, v. Port- 
land, 62 Or. 101, 123 P 57. 
Pa.—Lewis v. Philadelphia, 20 Pa. 
Dist. 113; Carroll v. Philadelphia, 6 
Pa. Dist. 397. 


Wis.—Cawker v. Milwaukee, 133 
Wis. 35, 113 NW 417. 
Alta.—Livingstone v. Edmonton 


Industrial Assoc., Ltd., 9 Alta. L. 343, 
25: DomLR 318, 33 WestLR_ 164, 9 
WestWkly 794 [dism app 24 DomLR 
191, 31 WestLR 609, 8 WestWkly 
976]. 

pea hs Jerome Power, etc., Co. 
v. St. Jerome, 26 Que. K. B. 584. 

[a] Rule applied.—(1) Notwith- 
standing a charter provision that 
contractors for public improvements 
shall rely on the funds accruing 
from the property benefited, assessed, 
and liable therefor, except where the 
assessment is invalid, a general tax- 
payer has sufficient interest to sue to 
adjudge contracts for a public im- 
provement invalid because made in 
violation of the charter. Terwilliger 
Land Co. v. Portland, 62 Or. 101, 123 
P 57. (2) This is true although the 
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sions.°? 


erty.°> 


provisions in a 


charter even further provides for a 
reassessment for an improvement 
when any assessment is void, which 
does not apply where the tax is void 


ab initio. Terwilliger Land Co. vy. 
Portland, supra. 
[b] Excessive indebtedness.—(1) 


An action by taxpayers to declare 
void a contract on the ground that 
it would be creating an indebtedness 
in excess of a constitutional limita- 
tion has been upheld. Beard v. Hop- 
kinsville, 95 Ky. 239, 24 SW 872, 15 
KyL 756, 44 AmSR 222, 23 LRA 402. 
(2) Contract attacked on ground that 
an illegal indebtedness would be cre- 
ated. Mahoney vy. San Francisco, 
(Cal.) 257 P 49; Dunham vy. Slidell, 
139 La. 933, 72 S 465. 

[ec] Setting aside award of con- 
tract.—Frame vy. Felix, 167 Pa. 47, 31 
A375, 27 LRA 802; Carroll v. Phila- 
delphia, 6 Pa, Dist. 397. 

Relief to defendant on cancellation 
of contract see infra § 4633. 

45. Lackey v. Fayetteville Water 
Co., 80 Ark. 108, 96 SW 622; Meyer v. 
Boonville, 162 Ind. 165, 70 NE 146; 
Hanson v. Hunter, 86 Iowa 722, 48 
NW 1005, 53 NW 84; Conery v. New 
Orleans Water-Works Co., 39 La. 
Ann, 770, 2 S 555; Handy v. New Or- 
leans, 89 La. Ann, 107, &-S 593; 

46. Read v. Atlantic City, 49 N. J. 
ny 5683.9 AbTo9e Taff, FON, oh: 665, 
15 A 10]; Jackson v: Newark, 53 N. 
J. Eq. 322, 31 A 233. 

47. Read vy. Atlantic City, 49 N. J. 
L.. 558,) 9, .A;759 [aff (50 N. Je LD. 665, 
15 A 10]. 

Right of taxpayer to maintain cer- 
tiorari in general see supra § 4558. 

48. Nature and form of action see 
infra § 4593. , 

49. Phelps v. Watertown, 61 Barb. 
(N. Y.) 121; Brady v. New York, 35 
HowPr (N. Y.) 81. 

50. Hendrickson vy. New York, 160 
N. Y. 144, 54 NE 680; McCutcheon vy. 
Buffalo Terminal Station Commn., 168 
App. Div. 301, 154 NYS 711 [aff 217 N. 
Y. 127, 111 NE 661]; Kurtz v. Clausen, 
88 Misc. 105, 77 NYS 97. See Reyn- 
olds v. Waterville, 92 Me. 292, 42 
A 553; Simson v. Parker, 190 N.Y. 
19, 82 NE 732 (where, however, a 
statute was not referred to). 

[a] Action to test vwalidity of 
plans and contract by terminal sta- 
tion commission under ZL. (1911) c 
842.—McCutcheon v. Buffalo  Ter- 
minal Station Commn., 168 App. Div. 


S01, ebb4 NS T11l) Paki alive Ye Wen 
111 NE 661]. 
51. McCutcheon v. Buffalo Ter- 


minal Station Commn., 217 N. Y. 127, 
111 NE 661; Knowles v. New York, 
176 N. Y. 430, 68 NE 860; Mead v. 
Turner, 184 App. Div. 691, 119 NYS 
526 [aff 60 Misc. 145, 112 NYS 127]. 

{a] Interests of third persons.— 
A taxpayer cannot object to a con- 
tract between the Buffalo terminal 
station commission, created by L. 


[§§ 4557-4558 


contract, a taxpayer could not sue to set aside the 
contract because of the insertion of such provi-. 
Such statutes do not authorize the courts to 
review the action of municipal authorities in enter- 
ing into a contract where the matters involved are 
within the discretion of such authorities, in the ab- 
sence of fraud, corruption, or bad faith.** 

[§ 4558] (2) Acquisition or Disposition of Prop- 
Subject to the above qualifications and ex- 
ceptions;°® in most jurisdictions taxpayers may op- 
pose or question the validity of the action of 
municipal authorities in disposing of municipal 
property,*” or in acquiring property.°§ 
have recognized or upheld the right of a taxpayer 
to sue to annul an ordinance providing for the 
wrongful disposition,®® or acquisition,®® of prop- 
erty, or to cancel, rescind, or set aside an unauthor- 
ized sale or other disposition of such property,®t 
or the unauthorized acquisition of property by mu- 


Thus courts 


(1911) c¢ 842, and certain railroads, 
on the ground that another individual 
had an interest in the fee of a street 
closed by the commission. . McCut- 
cheon y. Buffalo Terminal Station 
Commn., 88 Misc. 148, 150 NYS 850 
[aff 168 App. Div. 301, 154 NYS 711 
(aff 217 N. Y. 127, 111 NE 661)]. 

52. Knowles v. New York, 37 
Mise. 195,-75. NYS 189 faff 74 App: 
Div. 632 mem, 77 NYS 1130 mem (aff 
176 N. Y. 430, 68 NE 860)]. 

53. Knowles v. New York, 176 N. 
Y. 480, 68 NE 860. 

54. McCutcheon vy. Buffalo Ter- 
minal Station Commn., 217 N. Y. 127, 
111 NE 661; Gordon vy. Strong, 16 
Misc. 420, 38 NYS 449 [rev 3 App. 
Div. 895,38 NYS 92293 /Terrell © vy: 
Strong, 14 Misc. 258, 25 NYS 1000. 
See also supra § 4555. ; 

55. Injunction to prevent: 
Purchase of property by municipal 

corporation see infra § 4584. 

Sale of property by municipal cor- 
poration see infra §§ 4585, 4586. 
56. See supra §§ 4553-4556. 
57. Ala.—Wakefield Vv. 

Hill, 215 Ala. 22, 108 S 855. 
iil.—Perkins v, Reservoir—Park 

Fishing, etc., Club, 130 Ill. A. 128. 
lowa.—Brockman vy. Creston, 79 

Iowa 587, 44 NW 822. 

La.—Gill v. Lake Charles, 119 La. 
17, 43 S 897; Sugar v. Monroe, 108 La: 
ane yes ee LRA 7238. 

i -—Carstarphen v. Plymouth 
180 N. G, 26, 103 SE_ 899. ba ; 
s.—Ryan v. son, 1838 is. 

197 NW. 727. : ie re 
[a] Mlustration.—Taxpayers may 

oppose or question the sale of a 

municipal waterworks and electric 

lighting plant on the ground that the 
election pursuant to which such sale 
was proposed was affected by fraud 
or illegality. Wakefield v. Carbon 

Hill, 206 Alas 226 e108 Sass: 

_58. Cal.—Mahoney y. San Fran- 
ae i! P 49, ve 

el.—Lore vy. ilmington, A 
Che. S75. os bea ts 

Peo aes Vv. Snes 45 Ind. 250. 

a.—Dunham y. lidell, 1 

933, 72 8 465. prior 
. J.—Stroud v. Consumers’ Water 

sg 56 ae Si Le, 42250 280 A U5 78: ¥ 3 

r.—A.\very iv. (Job, 251 Or; 

eek 512, 36 
R. I.—Place v. Providence, 12 R. I, 


Carbon 


59. Gill v. Lake Charles, 119 La 
17, 43 S 897; Handy v. New Orl ae 
39 La. Ann, 107, 18 593. eee 

. Dunham vy. Slidell, 139 La. 9 
72S 465. ; pedis 

61. Perkins v. Reservoir Park 
Fishing, etce., Club, 130° Till, A,. 128% 
Sugar v. Monroe, 108 La. 677, 32 S 
961, 59 LRA 723; Ryan v. Olson, 183 
Wis. 290, 197 NW 727. 

[a] Lease.—Perkins v. Reservoir 
Park Fishing, etc., Club, 130 Ill. A. 
128; Sugar v. Monroe, 108 La. 677, 


—_—«—_—__eeeOEOOOeeeeeeeeeeeeee ee, ee creer 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oye) Cee 


- virtue of a statute does not prevent 


§§ 4558-4561] 


nicipal authorities.° But, according to one view, 
plaintiff taxpayers are not entitled to relief which 
would be denied to the municipality,** and the right 
of a taxpayer to sue to rescind a purchase by the 
municipal authorities has been denied,°* at least 
where the parties to the transaction could not be 
placed in statu quo.®* Moreover, under the rule 
in other jurisdictions, which refuses relief in equity 
to a taxpayer who has only such interest as tax- 
payers in general have,** in the absence of statute, 
a taxpayer cannot sue to set aside an unauthorized 


_ conveyance of municipal property,®’ but statutes 


have been enacted conferring the right to maintain 
an action to cancel, rescind, or set aside an unauthor- 
ized conveyance or sale of such property.®® 

[§ 4559] (3) Aid to Corporations or Associations. 
Subject to the above qualifications and exceptions,®® 
taxpayers may contest the validity of a grant of 
municipal aid to a voluntary association,’ or to a 
corporation,“? such as a railroad company,” by 
suit to contest the result of an election held to sub- 
mit the question to the voters,? by certiorari to 
review the proceedings of the municipal authori- 
ties," by suit to annul the tax or the ordinance im- 
posing the tax,’® by injunction to prevent the giving 
of the contemplated aid,’® by suit to cancel the 
subscription. to stock,’* or, under statute, by a suit 
to have bonds illegally issued in aid of a corpora- 
tion delivered up and canceled.’8 

[§ 4560] (4) Grant or Exercise of Rights, Privi- 
leges, or Franchises. Taxpayers cannot oppose or 


32 S 961, 59 LRA 723; Handy v. New 
Orleans, 39 La. Ann. "107, Tes: Des 

[b] The fact that a taxpayer may 
recover the property of the city by 
an action to set aside a lease. Per-|126 La. 255, 52S 
kins v. Reservoir Park Fishing, etc., 
Club, 130 Jll. A. 128, 


62. Mahoney vy. San Francisco, 74, 
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the tax, it could not contest the right 
of a taxpayer to demand of the city 
reimbursement of the portion of the 
W. K. Henderson 
Co. v. Shreveport, 
S 477. rights of a taxpayer cannot be great- 


tax already paid. 
Iron Works, etc., 


73. Sentéll v. Avoyelles Parish Po-| er 
lice Jury, 48 La. Ann, 96, 18 S 910. 
Peo. v. Morgan, 65 Barb. (N. 


[44 C.J.] 1381 


question the validity of grants of rights or fran- 
chises which can in no way affect their rights as 
such,’ nor can the taxpayer move until there is 
actual danger of injury;°? but according to some 
cases they may do so where their interests as tax- 
payers are affected, by certiorari to review the 
validity of the ordinance or resolution,®? or by a 
suit for an injunction.’? But the right of a tax- 
payer to maintain a suit to annul an ordinance 
which grants a franchise has been denied.** The 
right of a citizen and taxpayer to maintain a suit 
to avoid the effect of an election at which an ordi- 
nance granting a franchise was repealed has been 
upheld.*® : 

Matters of discretion. Taxpayers cannot ordina- 
rily contest the validity of the grant of a franchise 
or privilege where the matters involved are within 
the discretion of the municipal officers.*°% 

[§ 4561] (5) Audit, Allowance, Settlement, or 
Payment of Claims.8° A taxpayer may oppose the 
payment of any unauthorized or illegal claim 
against the municipality,’’ or the allowance of a 
claim not properly verified,®® or any illegal release 
of anyone indebted to the municipality.®® In some 
jurisdictions, while a taxpayer cannot maintain a 
suit in equity®® in the absence of statute,®+ by vir- 
tue of statute he may sue to vacate the audit of a 
claim which the board of audit had no authority 
to audit or where such audit was fraudulent or col- 
lusive.°? Some statutes permit taxpayers to appeal 
from the allowance of claims against the city ex- 


Mise. 600, 383 NYS 732] (where the 
court said that as to matters within 
the discretion of the governing body, 
the court would not consider the mo- 
tives of such body). (2) But the 


than those of the municipality. 
Marjohn Realty Co., Inc. v. Long 
Beach, 122 Misc. 763, 204 NYS 33 


(Cal) 2575 P 49> Pratt -v.. luther, 45 
Ind. 250; Dunham v. Slidell, 139 La. 
933, a s 465; Place vy. Providence, 
12 R. at 

63. lar rison v. New Bern, 193 N. 
C. .555, 137 SE 582. 

64 Harrison vy. New Bern, supra; 
Verner y. Toronto, 3 OntWN 586, 21 
OntWR 170, 1 DomLR 530. 

[a] Suit to rescind and to compel 
vendor to repay purchase price.— 
Harrison vy. New Bern, 193 N. C. 555, 
137 SE 582; Verner v. Toronto, 3 
CH emay 586, 21 OntWR 170, 1 DomLR 
oO « 
oer Sherlock v. Winnetka, 59 I11. 

66. See supra § 4554. 

67. Roosevelt v. Draper, 23 N. Y. 
318 [aff-7 AbbPr 108, 16 HowPr 137]; 
Warwick vy. New York, 28 Barb. (N. 
Wid) 210, 7%" AbbPr, 265, 16 WowPr!. 357, 

68. See Wenk v. New York, 171 N. 
Y. 607, 64 NE 509; Queens County 
Water Co. v. Monroe, 83 App. Diy. 
105, 82 NYS 610; Starin v. New York, 
42 Hun 549, 4 NYSt 588 [rev on other 
grounds 112 N. Y. 206, 19 NE 670]. 

fay Lease.—Wenk v. New York, 
171 N. Y. 607, 64 NE 509. 

69. See supra §§ 4553-4556. 

70. Burns v. Essling, 163 Minn. 
57, 203 NW 605. 

{a] Money appropriated to aid an 
athletic association.—Burns y. Ess- 


_ling, 163 Minn, 57, 203 NW 605. 


71. See cases infra note 72. 

72. Welch v. Post; 99 Ill. 471; 
Madison y. Smith, 83 Ind. 5,02; Noble 
v. Vincennes, 42) Ind. 126; CORT WIKe 
Henderson Iron Works, etc., COs ¥;, 
Shreveport, 126 La. 255, 52 S 477; 
Sentell v. Avoyelles Parish Police 
Jury, 48 La. Ann. 96, 18 S 910, 

[a] Special tax.—-Where a rail- 


‘road company, to which a special tax 


ad been voted by a city on specified 
conditions, had forfeited all right to 


Y.) 478, 1 Thomps. & C. 101 [rev on 
other grounds 55 N. Y. 587]. 

75. W. K. Henderson Iron Works, 
etc., Co. v. Shreveport, 126 La. 255, 
52 8 477; Sentell vy. Avoyelles Parish 
Police Jury, 48 La. Ann. 96, 18 S 910. 

76. See infra §§ 4565-— 4589 passim, 

77. Madison v. Smith, 83 Ind. 502, 

78. Metzger v. Attica, etes EEECo:, 
ROA NOV La Soret Vv. Cook, "47 Hun 
46, 14 NYSt "150 

79. Towa. —Dodge v. Council Bluffs, 
57 Iowa 560, 10 NW 886. 

Oh.—Harrison vy. Mt. Auburn Cable 
R. Co., 9 Oh. Dec. (Reprint) 805, 17 
CineLBul 265. 

Tenn.—Patten v. Chattanooga, 108 
Tenn. 197, 65 SW 414. 

Wis.—Warden v. Hart, 162 Wis. 
495, 156 NW 466. 

Can.—Robertson v. Montreal, 52 
Can. S. C. 30, 26 DomLR 228 [dism 
app 23 Que. Ker Be 338]. 

. Morris v. Municipal Gas Co., 
121 La, 1016, 46 S 1001. 

[a] Illustration.—A taxpayer has 
no standing to contest an ordinance 
granting a franchise to a gas com- 
pany unless and until danger of in- 
jury to his property rights becomes 
actual and real. Morris v. Municipal 
Gas Co., 121 La. 1016. 46 § 1001. 

81. State v. Morgan’s Louisiana, 
BUCS, «ej OLC.y | CON ve Judge Div. 
Civ. Dist. Ct. 52 La, Ann. 1065, 27 S 
580; Lewis v. Cumberland, 56 N. J. 
L. 416, 28 A 553 

[a] In New York (1) the right of 
the taxpayer to move under the stat- 
ute has been upheld where the gov- 
erning body of the municipality in 
giving consent to the laying of a 
railroad in a street acts in bad faith. 
Blaschko v. Wurster, 156 N. Y. 437, 
51 NE 308; Adamson v. Union R. Co., 
74 Hun G 26 NYS 186. But see 
Adamson y. Nassau Electric R. Co., 
89 Hun 261, 34 NYS 1073 [rev 12 


[aff 211 App. Div. 805 mem, 860 mem, 
206 NYS 983 mem, 207 NYS 876 
mem]. (38) A taxpayer cannot main- 
tain an action against the mayor and 
a street railroad company, to de- 
termine the status of a franchise 
granted by the_ state. Marjohn 
Realty Co., Ine. vy. Long Beach, supra. 
(4) It has been held that a taxpayer 
could not maintain a suit to annul a 
permit for the operation of Street 
cars over a certain bridge in a case 
in which no fraud or bad faith, waste 
of public property, or injury to pri- 
vate property of plaintiff was shown. 
Gross v. Gaynor, 78 Misc. 216, 139 
NYS 177. 

82. Lewis v. Cumberland, 56 N. J. 
LL. 416,.28 A. 553. 

83. See infra § 4587. 

84. Clark y. Interstate Independ- 
ent Tel. Co., 72 Nebr.: 883, 101 NW 
977; Stedman v. Berlin, 97 Wis. 505, 
73 NW 57 (where grantee was exer- 
cising privileges) 


85. Reed v. Wing, 168 Cal. 706, 
144 P 964. 
8514. Linden Land Co. v. Milwau- 


kee , Electric R., etc., Co., 107 Wis. 
493, 883 NW 851. 

86. Audit and allowance of claims 
against municipal corporation in gen- 
eral see infra §§ 4639-4643. 

87. Russell v. Tate, 52 Ark. 541, 
13 SW 130, 20 AmSR 193, 7 LRA 180; 
Pleasants y. Shreveport, 110 La. 1046, 
ee S 283; Austin v. Coggeshall, 12. R. 

I, 329, 34 AmR 648. 

88. Wilcox v. Porth, 154 Wis. 422, 
148 NW 165. 

89. City-Item Co-op. Printing Co. 
v. New Orleans, 51 La, Ann, 7138, 25 


S 313. 
90. Nature and form of action see 
infra § 4593 


te Osterhoudt vy. Rigney, 98 N. Y. 
92. Osterhoudt vy. Rigney, supra. 
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cept in specified cases.°* It has been held that the 
allowance of a claim arising under a contract will 
not be interfered with where, although the power 
to contract was irregularly exercised, the munici- 
pality retained the property received and there was 
no fraud.®* 

Compromise. Since, in the absence of any re- 
striction, a municipality may compromise a dis- 
puted claim against it,®> such settlement cannot be 
questioned by a taxpayer in the absence of fraud 
or collusion;%* but the right of a taxpayer to sue 
to annul an ordinance providing for a compromise 
with 4 delinquent taxpayer, which is in violation of 
a constitutional provision, has been affirmed.®* 

[§ 4562] f. Investigation of Municipal Finances 
or Expenditures; Receivership.°® The right of a 
taxpayer to make investigations in respect of mu- 
nicipal finances has been recognized,®® and in some 
jurisdictions there are statutes providing for a sum- 
mary proceeding to investigate municipal finances 
or expenditures! on the application of a specified 
number of freeholders who have paid taxes within 
a specified time.2 The freeholders who make the 
application are virtually plaintiffs in the proceed- 
ing;® and the proceedings are against the officers 
whose acts are in question and not against the 
municipality. The constitutionality of such a stat- 
ute has been upheld.’ The statutes in question are 
remedial® and should be liberally construed to effec- 
tuate their purpose.’ Some statutes give the court 
the right to appoint an expert to make the investi- 


93. See infra § 4642. 

94 Stickel Lumber Co. v. Kear- 
ney, 103 Nebr. 636, 173 NW 595. 

95. See infra sh 4644, 4662. 

96. Warren v. St. Paul, 29 F. Cas. 2. 
No. 17,199, 5 Dill. 498. [a] 

97. City-Item Co-op. Printing Co. 
v. New Orleans, 51 La. Ann. 713, 25 
S 313. 

98. 
§ 4636. 

99. 


the petition, 
Costs and expenses see infra 


immaterial. 


Michigan City v. Marwick, 67 


MUNICIPAL CORPORATIONS 


investigation was warranted. Matter 
of Monticello, 123 Misc. 556, 205 NYS 
839 [aff 211 App. Div. 826 mem, 829 
mem, 206 NYS 970 mem]. 
See statutory provisions, 
Sufficiency in respect of appli- 
cants.—Where the required number 9. 
of eligible freeholders have signed 
the fact that others 
who have signed are not qualified is 
Matter 
123 Misc. 556, 205 NYS 839 [aff 211 


F§§ 4561-4563 


gation® and also to cause the publication of the re- 
sult... In proceedings under such statutes the court 
does not consider political questions or matters of 
policy,!° or pass on the wisdom or expediency of the 
acts complained of,'! and is empowered to investi- 
gate or to correct only such acts as are unlawful 
or corrupt.12 The court may in such proceedings 
make an order restraining the improper expenditure 
of municipal funds,’* but it seems that an order 
restraining the payment of certain claims or debts 
is not justified merely because there were technical 
defects affecting the transactions out of which such 
claims or debts arose.'* 
Appointment of receiver. In some jurisdictions 
there is statutory authorization for suits by tax- 
payers for the appointment of receivers for public 


utilities owned by the municipality, under certain - 


circumstances,!® and such a statute has been con- 
strued as not depriving the municipality of its 
property without due process of law.'® By virtue 
of its general equity jurisdiction the court has power 
to terminate the proceedings and to restore the pub- 
lic utility ‘to the municipal authorities.17 ~ 

[§ 4563] g. Suing on Behalf of Municipality's— 
(1) In General. The municipality being the proper 
party to sue to enforce a cause of action existing 
in its favor,!® a taxpayer cannot bring the action on 
behalf of the municipality where the municipal au- 
thorities have not wrongfully refused or neglected 
to act,?° after a proper request to do so, unless the 
circumstances are such as to indicate affirmatively 
512. (2) The court, however, has the 
right to give to such report the same 
force and effect that it gives to that 
of a referee appointed to report testi- 
mony or facts with his opinion there- 
on. In re Plattsburgh, supra. 

See statutory provisions; and 
Hoboken vy. O’Neill, 74 N. J. L. 57, 
64 A 981 (construing statute). 

[a] Time for making provision as 


to publication.—The making of pro- 
vision relative to the publication of 


of Monticello, 


Ind. A. 294, 116 NE 434, 119 NE| App. Div. 826 mem, 829 mem, 206!the expert’s report may be postponed 

154. NYS 970 mem]. until after the report has been ren- 
1. See statutory provisions; and 3. Matter of Monticello, supra. dered. Matter of Monticello, 123 

Matter of Hempstead, 36 App. Div. 4 Matter of Kenmore, 59 Misc.| Misc. 556, 205 NYS 839 [aff 211 App. 

321, 55 NYS 345 [aff 160 N. Y. 685] 388, 110 NYS 1008. Div. 826 mem, 829 mem, 206 NYS 

mem, 55 NE 1101 mem] (finances of 5. Hoboken v. O’Neill, 75 N. J. L.| 970 mem]. 

a town). 57, 64 A 981. “See: Park, Ridge >v. 10. Matter of Kenmore, 59 Misc. 


[a] What municipalities included. 
—By its express terms the New York 
statute applies to ‘any town or vil- 
lage.” Gen. Mun. L. § 4; Matter of 
Monticello, 123 Misc. 556, 205 NYS 
839 [aff 211 App. Div. 826 mem, 829 
mem, 206 NYS 970 mem]. 

[b] Effect and sufficiency of pe- 
tition and affidavits.—(1) Freehold- 
ers and taxpayers are not barred 
from an inquiry into the truth of an 
affidavit on which an investigation is 
ordered. Park Ridge v. Reynolds, 74 
N. J. L. 449, 65.A 990,, (2) The jus- 
tice may be required to institute an 
inquiry as to the truth of the affi- 
davit on which jurisdiction has been 
invoked, at least to the extent of 
discovering whether he has been im- 
posed upon. Park Ridge v. Reynolds, 
14 N. J.-L, 449, 65 A 990 [aff 73 N. J. 
iy. 146, 62 A 190]. (3) But. where 
the municipality filed a petition for 
the vacation of an order for an in- 
vestigation and supported it by coun- 
ter-affidavits, yet did not apply for 
a rule to show cause or other pro- 
ceedings to determine the contested 
facts, there was no error committed 
by the judge in dismissing such peti- 
tion and refusing to vacate the or- 
der for an investigation. Park Ridge 
v. Reynolds, 74 N. J. L. 449, 65 A 990 
[aff 73 N. J. L. 116, 62 A 190]. (4) 
Affidavits held sufficient to show that 
moneys of a municipality were be- 
ing unlawfully expended so that an 


Reynolds, 74 N. J. L. 449, 65 A 990 
(where the constitutionality of the 
statute was upheld as against the 
objections made in the court below). 

6 Matter of Monticello, 123 Misc. 
556, 205 NYS 8389 [aff 211 App. Div. 
826 mem, 829 mem, 206 NYS 970 
mem]. 

7. Matter of Monticello, supra. 

8. See statutory provisions. * 

[a] This provision has been held 
valid in the face of a claim that it 
invested a justice of the supreme 
court with nonjudicial powers, Ho- 
boken vy. O’Neill, 74 N. y L. 57, 64 A 


981, 

[b] EBligibility for appointment.— 
The expert should not be selected 
from among the applicants for the 
investigation without the consent of 
all the parties. In re Plattsburgh, 
167 N.Y. 78,51 NH 512, 

[ec] Limitation as to investigation. 
—The court sometimes places a lim- 
itation on the investigation by the 
expert, with respect to the period for 
which the financial affairs and the 
acts of municipal officers are to be 
investigated. Matter of Monticello, 
128 Misc. 556, 205 NYS 839 [aff 211 
App. Div. 826 mem, 829 mem, 206 
NYS 970 mem]. 

[dad] Operation and effect of report 
of expert.—(1) The report of the ex- 
pert is not conclusive, but is merely 
for the information of the court. In 
re Plattsburgh, 157 N. Y. 78, 51 NE 


88, 110 NYS 1008. 

11.. Matter of Kenmore, supra; 
Matter of East Syracuse, 20 AbbNCas 
GING) ck orbs 

12. Matter of East Syracuse, su- 
pra. See also In re Plattsburgh, 157 
N. Y. 78, 51° NE 512 (where an order 
of the lower court which determined 
that municipal officers had made il- 
legal payments was reversed). 

13. Matter of Kenmore, 59 Misc. 
388, 110 NYS 1008. 

Restraining misappropriation of 
Fie funds in general see infra 

14. In re Plattsburgh, 157 N. Y. 
78, 51 NE 612. 

15. See statutory provisions. 

16. Dreyfus v. Socorro, 26 N. M. 
12% 189 Sis. 

17. Dreyfus v. Socorro, supra. 

18. Nature and form of action see 
infra § 4598. 

Parties to actions see infra §8§ 
4602-4609. 

19. See infra § 4681. 

20. Cal—Dunn v. Long Beach 
Land, etc., Co., 114 Cal. 605, 46 P 607. 

Ind.—Davis v. Fogg, 78 Ind. 301; 
Carr v. McCampbell, 61 Ind. 97. 


Iowa.—Reed v. Cunningham, 126 
Iowa 302, 101 NW 1055. 

N. Y.—Arkenburgh v. Wood, 23 
Barb. 360. 

Tenn.—-Miller v. Park City, 126 


qe 427, 150 SW 90, AnnCas1913E 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that such a demand would be unavailing.?? 
over, a taxpayer cannot sue a third person where 
no duty is imposed upon the municipal authorities 
But in most ju-. 
risdictions, where the municipal authorities improp- 
erly refuse or fail to act, a taxpayer may sue on 
behalf of the municipality,?* although in some juris- 
dictions an action will not lie in the absence of 
A taxpayer cannot bring 
an action in affirmance of a contract of a munici- 
pality which contains no provision in favor of such 
Taxpayers suing on behalf of the mu- 
nicipality have no greater rights than the munici- 


to bring the action in question.2? 


statutory authorization.?# 


taxpayer.7° 


21. See infra § 4596. 
22. Dunn vy. Long Beach Land, 
etc., Co., 114 Cal. 605, 46 P 607. 


[a] Where it is discretionary (1) 
and not a positive. duty on the part 
of municipal authorities to institute 
an action, a taxpayer will not be al- 
lowed to do so where it appears that 
the municipal authorities are exercis- 
ing a wise discretion by refusing at 
the time to commence unnecessary 
and hazardous litigation. Dunn _ v. 
Long Beach Landa, etc., Co., 114 Cal. 
605, 46 P 607. (2) But their discre- 
tion as to instituting actions is a 
legal discretion which cannot be 
abused, and if they refuse to perform 
their duty in a clear case a taxpayer 


may-sue. Land, etc., Co. v. McIntyre, 
ey Wis. 245, 75 NW 964, 69 AmSR 
Lb: 

23. Ida.—Latah County Independ- 


ent School Dist. No. 5 v. Collins, 15 

Ida. 535, 98 P 857, 128 AmSR 76. 

B i . Jackson Tp., 178 
ind, 503, 99 NH -102,. 106. feit:.Cye); 
Michigan City v. Marwick. 67 Ind. A. 
294, 116 NE 434, 119 NE 154. 

Minn.—Stone y. Bevans, 88 Minn. 
127, 92 NW 520, 97 AmSR 506; Cone 
Vv. weld, 85 Minn. 302, 88 NW 977. 

C.—Brown v. Walker, 188 N. C. 
52, mre SE 633. 

Wis. —Ryan v. Olson, 183 Wis. 290, 
197 NW 727; Land, etc., Co. v. McIn- 
tyre, 100 Wis. 245, 75 NW 964, 69 
AmSR 915; Quaw vy. Paff, 98 Wis. 
586, 74 NW 369. 

24. Peo. v. Fields, 58 N. Y. .491; 
Peo. v. Ingersoll, 58 N. Y. 1, 17 AmR 
178: Feeley v. Wurster, 25 Mise. 544, 
54 NYS 1060. , 

25. Loeber v. New Orleans, 
R. Co.,. 41. La. Ann. 1151, 5 8-60. 

26. New Orleans v. New Orleans 
Water Works Co., 142 U..S. 79, 12 
SCt 142,35, L.. ed.. 943: 

27. Cross references: 

Compromise by municipality of tax- 
payer’s action’ to recover municipal 
funds see infra § 4662. 

Baiure and form of action see infra 

4 vo. 

See RN to actions see infra §§ 4602— 
4609. 

Right of action by municipal cor- 
poration to recover money misap- 
propriated see, supra § 1220 in 43 
CG. J.; and § 4089. 

28. Morse y. Boston, (Mass.) ae 
IND Baiesn GeO, -. Ve Fields, 58o.N. 
491; Feeley vy. Wurster, 25 Mise, 
544, 54 NYS 1060; Peo. v. Tweed, 13 
AbbPrNS (N. Y.) 25; Peo. v. Fields, 
SO mie LOW bok i. CNS oY) ou (dictum) s 
Cralle v. American-News Co., (S. D.) 
212 NW 913. : 

[a] In Quebec, in an action to 
have a resolution of the municipal 
council declared null and void and set 
aside, the rule was laid down that 
plaintiff ratepayer could not recover 
moneys paid out under such resolu- 
tion from the persons to whom pay- 
ment was made, although the resolu- 
tion was set aside. Tremblay v. 
Montreal, 28 Que. Super. 411. 

{b] In Scotland residents of Glas- 
gow, subject in police taxes, could 
not as such, at common law, nor un- 
der the Police Act of 1821, sue the 
police commissioners, on behalf of 
themselves and others, for misappli- 
cation of the police funds. Ewing v. 
Glasgow Police Comrs., Macl. & R. 


ete., 
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More- | pality itself.?® 


[§. 4564] (2) 


be compelled to 


to recover from 


847, 9 Reprint 313. 

29. Latah County Independent 
School Dist. No. 5 v. Collins, 15 Ida. 
535, 98 P 857, 128 AmSR 76; Michigan 
City v. Marwick, 67 Ind, A. 294, 116 
NE 434, 119 NE 154; Brown v. Walk- 
er, 188 N. C..52, 123 SE 633. 

Necessity for requesting municipal 
authorities to sue see infra § 4596. 


30. Ark.—Russell v. Tate, 52 Ark. 
541, 13 SW 130, 20 AmSR 193, 7 LRA 
180. 

Cal. Mines’ v. Del Valle, 257 P 
530; Osburn yv. Stone, 170 Cal. 480, 
150 P 367. 


Ga.—Richter v. Savannah, 160 Ga. 
178, 127 SE 739. 

Ind.—Miller v. Jackson Tp., 178 
Ind. 503, 99 NE 102. 

Minn.—Burns v. Murray, 163 Minn. 
53, 203 NW 610; Burns v. Van Bus- 
kirk, 163 Minn. 48, 203 NW_ 608; 
Burns v. Essling, 163 Minn. 57, 203 
NW 605; Burns vy. Essling, 154 Minn. 
304, 191 ‘NW 899. 

Nebr.—Cathers v. Moores, 78 Nebr. 
YG eas IN EWys ALO os eA LRANS 302 
[overr Cathers v. Moores, 78 Nebr. 
18, 110 NW 689, 14 LRANS 298]. 

N. C.—Brown v. Walker, 188 N. C. 
52, 123 SE 633. 

Wis. —Neacy v. Drew, 176 Wis. 348, 
187 NW -218; Wilcox v. Porth, 154 
Wis. 422, 143 NW _ 165; Chippewa 
Bridge Co. v. Durand, 122 Wis. 85, 
99 NW 6038, 106 AmSR 931 (payments 
under void contract). 

See also Jackson y. Norris, 72 Il. 
364 (where, however, the suit was 
brought in the name of the attorney- 
general); State v. Bradbury, 123 Kan. 
495, 501, 256 P 149 [cit Cyc]. 

“To us it seems quite plain that 
the necessity to a municipality, 
whose affairs are in the hands of hos- 
tile trustees or councilmen, to recover 
for illegal expenditures, through the 
medium of such an action, is quite as 
great and as imperative as it. is ,in 
the case of private corporations, and 
as a stockholder of the latter would 
have on behalf of his corporation, 
upon the refusal of its directors to 
act, the right to maintain such an 
action, so we think should a tax- 
payer ‘in the case of a municipality be 
accorded the same right and power.” 


Osburn v. Stone, 170 Cal. 480, 482, 
150: P3647. 
[a] Action favored by courts.— 


peney v. Drew, 176 Wis. 348, 187 NW 
ti 


pal officers 
action for moneys 
propriated where there was no 
authority for such appropriation. 
Mines v. Del. Valle, (Cal.) 257 P 530; 
Burns v. Essling, 168 Minn. 57, 203 
NW 605. 

[c] The fact that the city had 
general power in respect of the ex- 
penditures in question does not re- 
lieve municipal officers from liability 
based*‘on the making of expenditures 
in an illegal manner. Osburn vy. 
Stone, 170 Cal. 480, 150 P 367. 

{d] The fact that the authorities 
of other municipalities similarly situ- 
ated have made similar expenditures 
is immaterial. Burns v. Hssling, 163 
Minn, 57, 203 NW 605. 

fe] In England an action by part 
of the householders and parishioners 
within a certain borough to compel 


Actual good faith of munici- 
is not a defense to an 
wrongfully ap- 


spect of, Municipal Property.?’ 
a taxpayer to sue for the recovery of moneys or 
other property of the corporation has been denied 
in the absence of statutory authorization,?® in most 
jurisdictions, where the proper municipal authori- 
ties neglect or refuse to act,?® municipal officers may 


[44 C.J.] 1388 


Recovery of, or Restitution in Re- 
While the right of 


restore municipal funds which they 


have wrongfully expended or misapplied®® or re- 
ceived from the corporation,?! or for which they 
have failed to account;*? and an action will also lie 


a thirtl person\municipal moneys or 


borough officers to account for mon- 
eys received as rates which had been 
misapplied has been upheld. Brom- 
ley v. Smith, 1 Sim. 8, 2 EngCh 8, 57 
Reprint 482. But see Ewing v. Glas- 
gow Police Comrs., Macl. & R. 847, 9 
Reprint 313 (explaining Bromley, v. 
‘Smith, supra, by stating that plain- 
tiff had a personal interest in the 
land for the cultivation of which 
the rates had been raised). 

[f]. In Canada (1) in certain cases 
the rule has been laid down that mu- 
nicipal officers may be compelled by 
ratepayers to reimburse the munici- 
pality for expenditures improperly 
made where the proper municipal 
authorities fail to act in the mat- 


ter. Elworthy v. Victoria, 5 B. C. 
123; Millmine v. Eddy, 47 Ont. L. 
275, 52  DomLR 312 (per. Mulock, 


C. J.); Rochford v. Brown, 25 Ont. L. 
206,, 20 OntWR 591; Black v. Ellis, 
12 ‘Ont. L. 403, 7 OntwR 490 [app 
dism 7 OntWR 869]; Morrow y. Con- 
nor, 11 Ont. Pr. 423 (charges of fraud 
and collusion). See Larin vy. a 
pointe, 42 Can. S. C. 521 (where a 
judgment for the restoration of mon- 
eys was given in an action by a rate- 
payer to enforce a statutory liability 
of municipal officers for moneys mis- 
appropriated); Verner v. Toronto, 3 
OntWN 586, 21 OntWR 170, 1 DomLR 
530 (dictum). (2) A tenant, although 
liable in the first instance for the 
taxes, who can deduct such taxes 
from his rent cannot be regarded as 
the representative of the body of 
ratepayers so as to permit him to 
bring an action to compel municipal 
officers responsible for an illegal ex- 
penditure to reimburse the corpora- 
tion. Rochford v. Brown, supra. (3) 
But. in Prince Edward Island the 
right of ratepayers to sue to compel 
municipal officers to account has been 
denied. Tanton v. Charlottetown, 
(Pr. Edw. Isl.) 1 HastLR 282. 

31. Griffin v. Drennen, 145 Ala. 
128, 40 S 1016; Latah County Inde- 
pendent School Dist. No. 5 v. Collins, 
15 Ida. 535, 98 P 857, 128 AmSR 76; 
Frisch v, St, Charles, 167 Minn. 171, 
208 NW_ 650; Stone v. Bevans, 88 
Minn. 127, 92 ‘NW 520, 97 AmSR 506; 
Walker v. Dillonvale, 82 Oh. St. 137, 
92 NE 220, 19 ‘AnnCas 773 [rev on 
other grounds 11 Oh. 5 Cine it ANS Se 
385, 30 Oh. Cir. ‘Ct. 623]. Contra 
Nicholson v. Maile, 15 OhS&CP 682, 
3 OhNPNS 201. 

[a] In Canada (1) the right of a 
ratepayer to sue to recover from 
municipal officers municipal moneys 
wrongfully obtained by them from 
the municipality has been recognized. 
Macllreith v. ‘Hart, 39 Can, S. C. 657, 
4 HastLR 468 {dism app 41 N. s 
351, 2 HastLR 468 (mod. 2 EKastLR 
118)]; Blaikie v. Staples, 13 Grant 
Ch. (Ont.) 67; Paterson v. Bowes, 4 
Grant Ch. (Ont.) 170. (2) But a. re- 
covery from an officer who received 
a payment without knowledge of the 
fact that such payment was not 
authorized has been denied. Hart v. 
Macllreith, 41 N. S. 351, 2 EastLR 
468 [mod on other grounds 2 HastLR 
118, and app dism 39 Can. S. C..657, 
4 HastLR 468]. 

32. Peo. v. Holten, 287 Ill. 225, 
122 NE 540 (suit against official and 
sureties to recover taxes collected 
and not turned over and accounted 
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other property to which he is not entitled.*? More- 
over, the right of the court to charge certain _mu- 
nicipal officers with the cost of reproducing munici- 
pal books which were destroyed by such officers to 
conceal embezzlements has been recognized where 
reproduction is necessary to ascertain the extent 
of the embezzlement and the financial condition of 
the municipality.“ To entitle a taxpayer to a 
judgment against municipal officers, it must appear 
that the municipality could have maintained the ac- 
tion in the first instance.®°> It has been held that 
taxpayers cannot demand an accounting of a con- 
tractor for moneys received ‘by him in excess of 
the work actually done under the contract,*° and 
municipal officers cannot be held personally lable 
in damages because municipal indebtedness in excess 
of the constitutional limit has been contracted or 
permitted.*? Moreover, an action does not lie where 
it would be grossly inequitable to enforce the 
claim,*® where the expenditure has been ratified 
by the taxpayers,*® or, it has been held, where the 
taxpayer has failed to make use of another avail- 


MUNICIPAL CORPORATIONS 


[§ 4564 


able remedy.*° 


Statutory provisions. In some jurisdictions pro- 
vision has been made by statute for actions for the 
recovery or restoration of municipal funds or prop- 
erty wrongfully paid out or transferred,*! against 
municipal officers,4? and persons receiving the funds 
or other property.*? While in favor of the remedy 
a somewhat liberal construction should be given to 
the statute,44 the remedy under some statutes is 
confined to cases in which fraud or corruption or 
illegal official acts are shown,*® and a mere techni- 
cal illegality is not a ground for the maintenance 
of an action.*¢ 

Matters of discretion or policy. A municipal off- 
cer’? or the person to whom payment is made*$ 
is not liable where expenditures are made in the 
honest exercise of discretionary powers,*? even 
though such exercise constitutes a mistake of judg- 
ment.°° 3 

Injury, loss, or damage; benefit to municipality or 
to taxpayers. According to some cases the mere 
fact that the municipal corporation has received 


for, prosecuted in the name of the 
state by certain taxpayers). 

33. Cal.—Mock v. Santa Rosa, 126 
Cal. 330, 58 P 826. 

Ga.—Richter v. Savannah, 160 Ga. 
178, 127 SE 739. 

Iowa.—Reed v. Cunningham, 126 
Iowa 302, 101 NW 1055. 

Mich.—George v. Wyandotte Hlec- 
tric Light Co., 105 Mich. 1, 62 NW 


985. 

Minn.—Frisch v. St. Charles, 167 
Minn,.-171, 208 NW 650. : 
-N?‘C.—Brown -v. Walker, 188 N. 
C. 52, 123 SE 633. j 

Wis.—Neacy v. Drew, 176 Wis. 348, 
187 NW 218; Wilcox v. Porth, 154 
Wis. 422, 148 NW 165; Chippewa 
Bridge Co. v. Durand, 122 Wis. 85, 
99 NW 603, 106 AmSR 931. 

See Jackson vy. Norris, 72 Ill. 364 
(where, however, the suit was 
brought in the name of the attorney- 
general). 

[a] Action favored by courts.— 
Neacy v. Drew, 176 Wis. 348, 187 NW 
218. 

[b] Consideration for purchased 
property.—A taxpayer may maintain 
an action to compel the restoration 
by a third person of municipal funds 
paid under a void contract where the 
municipal corporation has not ac- 
tually taken possession of the prop- 
erty involved which is purported to 
have been purchased under the con- 


tract in question. Frisch vy. St. 
Charles, 167 Minn. 171, 208 NW 
650. 

{c]. Effect of exoneration of mu- 


nicipal officers.—The misappropria- 
tion of municipal funds by the board 
of aldermen to the purchase of rail- 
road rights of way, without the vote 
of the people or statutory authority, 
constituted a tort, for which partici- 
pants could be held severally liable, 
and therefore exoneration of the 
board by verdict and judgment did 
not protect the railroad company 
which participated in the wrong and 
received the © benefits: Brown vy. 
Walker, 188 N. C. 52, 123 SE 6383. 

34. Burns v. Nashville, 142 Tenn, 
541, 221 SW 828. 

35. Cathers v. Moores, 78 Nebr. 
17, 113 NW 119, 14. LRANS 302. 

36. Anders vy. Philadelphia, 2385 
Pa. 125,83 A‘939. 

37. Lough v. Esherville, 122 Iowa 
479, 98 NW 308. 

38. Murphy vy. Paull, 192 Wis. 93, 
212 NW 402, 

39. Murphy vy. Paull, 192 Wis. 938, 
212 NW 402. 

40. Cathers v. Moores, 78 Nebr. 17, 
113 NW 119, 14 LRANS 302, 

{a] Illustration.—A taxpayer who 
has full knowledge of the allowance 


action. 


of a claim by the municipal authori- 
ties, and has an opportunity to ap- 
peal therefrom and fails to avail him- 
self of that remedy, is not thereafter 
entitled to maintain an equitable ac- 
tion against the officers of the city 
to recover the money disbursed on 
such allowance. Cathers v. Moores, 
78 Nebr. 17, 113 NW 119, 14 LRANS 


302. 
41. See statutory provisions. 
[a] In Massachusetts the statute 


does not authorize an order for the 
return of past illegal payments rk 
cept under extraordinary conditions, 
Morse v. Boston, 157 NH 523. 

[b] In Oklahoma (1) a taxpayer 
may maintain an action based on the 
wrongful payment of municipal funds 
or the wrongful transfer of munici- 
pal property, against a muncipal of- 
ficer (State vy. Muskogee, 70 Okl. 19, 
172 P 796; State v. Oklahoma City, 67 
Okl. 18, 168 P 227; Terr. v. Woolsey, 
35 Okl. 545, 130 P 934) (2) and the 
person who has received the funds or 
property (State v. Muskogee, supra; 
State v. Oklahoma City, supra). (3) 
The recovery allowed is double the 
amount of the money wrongfully 
paid out or double the value of the 
property wrongfully transferred, 
State v. Muskogee, supra; State v. 
Oklahoma City, supra. (4) One half 
of the amount recovered goes to 
plaintiff as a reward and the remain- 
der to the municipality. State v. 
Muskogee, supra; State v. Oklahoma 
City, supra. (5) Plaintiff has a sub- 
stantial interest in the subject mat- 
ter of the litigation. State v. Okla- 
homa City, supra. (6) The sureties 
on the official bonds of municipal 
officers are not liable for the penalty 
in question. State v. Muskogee, su- 
pra; State v. Oklahoma City, supra. 
(7) When a city neglects to sue after 
due demand by resident taxpayers, a 
taxpayer who sues has an interest in 
the cause of action which is not af- 
fected by the city’s subsequent suit, 
and such subsequent suit does not 
constitute a defense to the taxpayer's 
State v. Muskogee, supra. 
(8) As the statute is penal in so far 
as it permits the recovery of double 
the amount or value paid out or 
transferred, it should be strictly con- 
strued.- Terr. v. Woolsey, 35 Okl. 
545, 130 P 934. (9) The statute pro- 
vides that demand that the munici- 
pal authorities should sue shall be 
made before the taxpayer may sue. 
See infra § 4596. (10) Questions as 
to parties in the action in general are 
ress elsewhere. See infra §§ 4602-— 
609. 

42. See Greene y. Knox, 175 N. Y. 
432, 67 NE 910; Huff v. New York, 


202. App. Div. 425,-195 NYS (257 
(where right to judgment for loss oc- 
casioned by illegal act was recog- 
nized); Bush v. Coler, 60 App. Div. 
47, 69 NYS 684; Larin y. Lapointe, 
42 Can. S. C. 521 (where, however, 
in an action to enforce the liability 
of, municipal officers for wrongful 
disbursements, the right ef a rate- 
payer to invoke the statutory pro- 
vision imposing such liability was 
not questioned). 

[aj] Use of municipal property 
and services of employees.—An of- 
ficer of a municipal corporation who 
has used municipal employees and 
municipal moneys and other prop- 
erty in and about the wrongful con- 
struction of a railroad is, it seems, 
liable in an action for restitution. 
Marjohn Realty Co., Ince. v. Long 
Beach, 122 Misc. 7638, 204 NYS 53 
[aff 211 App. Div. 805 mem, 860 mem, 
206 NYS 933 mem, 207 NYS 876 
mem]. 

{b] Liability for acts of subordi- 
nate employees.—The head of a de- 
partment cannot be compelled to re- 
fund certain moneys misappropriated 
by an employee of such department, 
when the head of the department in 
no way participated in the misap- 
propriation or had knowledge of it. 
Grace v. Scott, 125 Misc. 660, 211 NYS 
he [aff 214 App. Div, 792, 211 NYS 

43. Mammoser vy. Chicago, 173 
Ill. A, 63; Knight v. Thompsonville, 
74 Ill. A. 550; Latham vy. Richards, 15 
Hun (N. Y.) 129. 

[a] Payments under illegal con- 
tract.—Lincoln vy. Thompson, 190 111, 
A, 536. 

[b] Trespass.—It seems that the 
taxpayer has no right to maintain an 
action in the nature of an action for 
damages for trespass on municipal 
property. Marjohn Realty Co., Ine. 
v. Long Beach, 122 Misc. 763, 204 
NYS 53 [aff 211 App. Div. 805 mem, 
860 mem, 206 NYS 933 mem, 207 NYS 
876 mem]. 

44 Wicks v. Cocks, 167 App.. Div. 
862, 153 NYS 776. 

45. Western New York Water Co. 
v. Laughlin, 157 NYS 257. 

46. -Western New York Water Co. 
v. Laughlin, supra, : 

47. Osburn vy. Stone, 170 Cal. 480, 
150 P 367; Western New York Water 
Co. v. Laughlin, 157 NYS 257 (stat- 
utory remedy); Burns vy. Nashville, 
142,Tenn: 541, 221 SW 828. 

48. Western New York Water Co. 
v. Laughlin, 157 NYS 257 (statutory 
remedy). 

Osburn v. Stone, 170 Cal. 480, 
Tho UP 360, 
Osburn v, Stone, supra. 
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_ Chicago v. 


67 AmD 186)]. 


§§ 4564-4565] 


some benefit in the transaction does not prevent a 
recovery,>! but a recovery has been denied where 
the niunicipality has received the benefit of the ex- 
penditure and the taxpayers have not sustained in- 
jury,°? at least where the general matter involved is 
within the power of the municipality,®* as where 


there were merely irregularities in 


contract under which the payments were made,>* 
or, it seems, where the property received by the mu- 
nicipality has changed hands and possession cannot 
In order to maintain a suit plaintiff 


be restored.®® 
need not show special damage.°*% 


What taxpayers may sue. A nonresident taxpayer 


may sue.°? 


_ Motive of plaintiff. It has been held that the mo- 
tive of plaintiff taxpayer in bringing the action is 


immaterial.®& 


[§ 4565] h. Restraining Municipal Acts and Acts 
of Persons Dealing with Municipal Authorities®°— 


(1) In General. It is well settled 


51. Osburn v. Stone, supra; Neacy 
v. Drew, 176 Wis. 348, 187 NW 218; 
Chippewa Bridge Co. v. Durand, 122 
Wis. 85, 99 NW 603, 106 AmSR 931. 

52. Farmer v. St. Paul, 65 Minn. 
176, 67 NW 990, 33 LRA 199. 

53. Cathers v. Moores, 78 Nebr. 
17, 112 NW 119, 14 LRANS 302; 
Murphy v. Paull, 192 Wis. 93, 212 NW 
402; Ellefson v. Smith, 182 Wis. 398, 


196 NW 884. 
Nashville, 142 Tenn. 


54. Burns vy. 

541, 221 SW 828. 

55. Frisch v. St. Charles, 167 

Minn, 171, 208 NW 650. 

56. Mines v. Del Valle, (Cal.) 257 

P 530: 
57. 
58. Burns v. 

57, 203 NW 605. 
59. Cross references: 

Enactment or publication of ordi- 
nance see Injunctions §§ 412-414. 

Enforcement of ordinance in general 
see Injunctions §§ 415-418. 

Injunctions in suits by taxpayers in 
general see Injunctions §§ 408, 422, 
425. 

Power of courts to grant injunction 
against municipalities and munici- 
pal officers in general see Injunc- 
tions § 407. 

Restraining: 

Collection of: 

Invalid assessment at suit of in- 
dividual property owner see 
supra §§ 3461, 3564. 

Tax on property of individual 
vena bas see supra §§ 4515- 

2 


Mines v. Del Valle, supra. 
Essling, 163 Minn. 


Making of improvements at suit of 
property owner see supra §&§ 
2475-2480. 

Payment of compensation for im- 
provements at suit of property 
Owner see supra § 2619. 

Suit by private person to prevent 
obstruction to public highway see 
supra §§ 3752, 3837. 

60. See Injunctions §§ 407-418. 

61. Texarkana v. Leach, 66 Ark. 
40, 48 SW 807, 74 AmSR 68; McPike 
v. Illinois Terminal Re-Co 30m Tis 
298, 137 NE 235 (dictum); Rees v, 
West Pennsylvania Exposition Soc., 
27Pa Co: 385: 

62. I1l.—McPike v. Illinois Termi- 
nal R. Co., 305 Ill. 298, 137 NE 235; 
Union Bldg. Assoc., 102 
Ill. 379, 40 AmR 598. 

Md.—Davidson y. Baltimore, 96 
Md, 509, 53 A 1121; Kelly v. Balti- 
more, 53 Md. 134; Baltimore v. Gill, 
31 Md. 375. 

Mass.—Kelley v. Peabody Bd. of 
Health, 248 Mass. 165, 143 NE 39. 

Minn.—Reed v. Hibbing, 150 Minn. 
130, 184 NW 842. 

ws Y.—Davis v. New York, 9 N. 

aber 663 [aff 10 N. Y. Super, 119 
a on other grounds 14. N. Y. 506, 
See also Greaton v. 
Griffin, 4 AbbPrNS 310 (dictum). 

Tenn.—Reams v. McMinnville, 291 
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or illegal act.®+ 
the letting of a 


[44 O.5.] 1885 


equity will in a proper case enjoin illegal or un- 
authorized acts of a municipal corporation or its 
officers,°° and any resident or taxpayer who sus- 
tains a special injury different from that of the 
public generally may sue to enjoin the unauthorized 


Ordinarily the view is taken that 


a taxpayer cannot sue where he has not sustained 
or is not threatened with any injury peculiar to 
himself as distinguished from the public generally,* 
as in such case the suit must be brought by the 
proper public officer ;°* but expressions to the eon- 
trary are found in some cases.*4 
however, generally made between a case where the 


A. distinction is, 


act in question affects plaintiff merely as a citizen 


of the municipality or as one of the general public 
and one where the act directly affects his rights as 


a taxpayer;°° and where an illegal or unauthorized 


that a court of 


SW 1067. 

Wis.—Warden v. Hart, 162 Wis. 
495, 156 NW 466; Bell v. Platteville, 
71 Wis. 139, 36 NW 831. 

Right to sue where injury suffered 
in common with public in general 
see Injunctions § 26, 27. 

63. Doolittle v. Broome County, 
18 N. Y. 155; Reams v. McMinnville, 
(Tenn.) 291 § 1067; Bell v. Platte- 
ville, 71. Wis. 189, 36 NW 831 (stat- 
ute). 

64. Barry v. Goad, 89 Cal. 215, 
26 P 785; Noble v. Davison, 177 Ind. 
19, 96 NE 325; Meyer v. Boonville, 
162 Ind. 165, 70 NE 146. 

[a] The expenditure of municipal 
funds was involved in several of the 
foregoing cases. Barry v. Goad, 89 
Cal. 215, 26 P 785; Noble v. Davison, 
17-7. Ind. 19; 96 NE 325, 

65. Md—Baltimore v. Keyser, 72 
Ma. 106, 19 A 706; Baltimore v. Gill, 
31 Md. 375. 

Minn.—Hodgman y. Chicago, 
R. Co., 20 Minn, 48. 

Mo.—-Stocke v. Edwards, 295 Mo. 
402, 244 SW 802. 

Pa.—Wolff Chemical Co. yv. Phila- 
delphia, 217 Pa. 215, 218, 66 A 344. 

S. C.—Mauldin v. Greenville, 33 S, 
C.'1, 11 °SE 434;°8 LRA 291; 


é6tc. 


Tenn.—Reams vy. McMinnville, 291 
SW 1067. 
Wis.—Bell v. Platteville, 71 Wis. 


139, 36 NW 831. 

“In such case, he is accorded.a 
standing in equity because of the rea- 
son that he is a taxpayer and that if 
municipal funds are misappropriated 
he will be injured pecuniarily, and 
not upon the ground that he is simply 
a citizen or an inhabitant or an elec- 
tor. The invasion of his pecuniary 
interests is the special injury that 
gives him a standing to maintain a 
bill.” Wolff Chemical Co, v. Phila- 


delphia, BLS ay 

66. Crampton v. Zabriskie, 
101 U.S. 601, 25 .L. ed. 1070. 

Ala.—Gillespie v. Gibbs, 147 Ala. 
449, 41 S 868; Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 8S 
678, 93 AmSR 20; New Orleans, etc., 
R, Co. v. Dunn, 51 Ala. 128. 


Alaska,—Bates v. Nome, 1 Alaska 
208. 
Ark.—Russell v. Tate, 52 Ark. 541, 


13 SW 130, 20 AmSR 193, 7 LRA 
180. But see Jones v. Little Rock, 
25 Ark. 301 (where, however, there 
was a mere intimation in the com- 
plaint that plaintiff and all other 
holders of taxable property would be 
injured). 

Cal.—Clouse v. San Diego, 159 Cal. 
434, 114 P 573. 

Conn.—Sauter v. Mahan, 95 Conn. 
311, 111 A 186. 

D. C.—Dewey Hotel Co. v. U. S. 
Blectric Lighting Co., 17 App. 356; 
Downing v. Ross, 1 App. 251. 

Fla.—Peck vy. Spencer, 26 Fla. 23, 
7S 642. 


act is prejudicia] to the rights of taxpayers as 
such,°* as where it tends to increase the burden of 


Ga.—Brumby v. Board of Lights, 
ete., 147 Ga. 592, 95 SE 7; Renfroe 
v. Atlanta, 140 Ga. 81, 78 SE 449, 45 
LRANS 1173; Keen v. Waycross, 101 
Ga, 588, 29 SE 42. 

Ida.—Moore v. Hupp, 17 Ida. 232, 
105 P, 209. 


Ill.—Chicago v. Nichols, 177 Il. 
97, 52 NE 359. 
Ind.—Alexander vy. Johnson, 144 


Ind. 82, 41 NE 811; Madison v. Smith, 
83 Ind, 502; Cooper v. Middletown, 
56 Ind. A. 374, 105 NE 393. 
Iowa.—Van Horn v. Des Moines, 
195 Iowa 840, 191 NW 144; Erickson 
v. Cedar Rapids, 193 Iowa 109, 185 


NW 46. 
Ky.—Ramsey v. Shelbyville, 119 
Ky. 180, 883 SW 116, 1136, 26 KyL 


1102, 68 LRA 300 

Lok oplenoicld: v. Thompson, 133 
La. 209, 62 S 634. 

Md.—Rushe y. Hyattsville, 116 Md. 
122) “82! “A: 1278; AnnCas1913D 133 Sts 
Mary’s Industrial School y. Brown, 
45 Md, 0. 

Mich.—Cooper v. Detroit, 222 Mich, 
360, 192 NW 616; Schurtz v. Grand 
Rapids, 208 Mich. 510, 175 NW 421; 
Bates v. Hastings, 145 Mich. 574, 
108 NW 1005; Alpena v. Alpena Cir. 
Judge, 97 Mich. 550, 56 NW 941. 

Minn.—Schiffmann y. St. ‘Paul, 88 
Minn, 43, 92 NW 508. 

Mo.—St. Louis Civic League v. St. 
Louis, 223 SW 891. 

Mont.—Milligan v, Miles City, bi 
Mont. 374, 153 P 276, LRA1916@ 395. 


Nebr.—Dunkin v. Blust, 83 Nebr. 
80, 119 NW 8. 1 
N. C.—Edenton Tee, i! etcai’ Couey, 


Plymouth, 192 N: C. 180, 134 SE 449 
(dictum); Merrimon vy, Southern Pav., 
ete., Co., 142 N. C. 439, 55 SE 366; 8 


LRANS 574. : 
Oh.—Pierce v. Hagans, 79 Oh. St. 
ah 6 NE 519, 36 LRANS 1, 15 AnnCas 
70. & 
Okl.—Afton v. Gill, 57 Okl. 36, 156 
P 658; El Reno vy, Cleveland-Trinidad 
Pav. Co., 25 Okl. 648, 107 P 1638, 27 
LRANS 650. ull 
Pa.—Pittsburg’s App., 79 Pa. 317; 
Page v. Allen, 58 Pa. 338, 98 AmD 
272; Graeff v. Felix, 24 Pa. Co. 657; 
Bloomsburg Town Election Case, 18 
Pa, Co, 1449, 
R. I.—Place v. Providence, 12 R. I. 


A 
Ss. art v. Greenville, 33 


Sees 11 SE 434, 8 LRA 291. 

piateth —Reams' v. McMinnville, 291 
Sw 1067. 

Tex.—Austin v. McCall, 95 Tex. 


203] 68 SW 791 [rev (Civ. A) 67 SW 
Utah.—Brummitt v. Ogden Water- 


works Co., 33 Utah 289, 93 P 828. 
Va.—Roper v. McWhorter, 77 Va. 
214. 
Wash.—Maxwell v. Smith, 87 


Wash. 629, 152 P 530. 
Wis.—Berger v. Superior, 166 Wis. 
477, 166 NW 36; Neacy v. Milwaukee, 
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taxation,®’ in most jurisdictions taxpayers may sue 
to restrain it without showing any special injury 
different from that sustained by other taxpayers. 
In most jurisdictions the right to sue does not de- 
pend upon statutory authorization,®® but in some 


151 Wis. 504, 189 NW 409; Linden 
Land Co. v. Milwaukee Blectric R., 
etc., Co., 107 Wis. 4938, 883 NW 851. 

See also cases infra note 67. 

{a] Ground for maintenance.— 
“The principal purpose of a proceed- 
ing of this character is to nrevent a 
multiplicity of suits, when a single 
action is sufficient to determine the 
public interest.” St. Louis Civic 
League v. St. Louis, (Mo.) 223 SW 
891, 893. ha 

[b] Right of a taxpayer to pre- 
vent municipal authorities from ex- 
ercising authority over territory in 
which plaintiff lives has been recog- 
nized where the proper proceedings 
were not taken to extend the author- 
ity of the city over such territory. 
Pittsburg’s App., 79 Pa. 317. 

{e] Establishing or operating 
dispensary.—(1) Where a municipal- 
ity had no express authority to es- 
tablish a dispensary, and there was 
nothing in its charter from which it 
necessarily could be implied. that it 
was intended to confer such power, 
there was no error in granting the 
injunction, Leesburg v. Putnam, 103 
Ga. 110, 29 SE 602, 68 AmSR 80. 
(2) Likewise an injunction against 
the operation of a dispensary was 
granted where there was no legal 
authority for operating such dis- 
pensary and where debts were in- 
curred in connection with such op- 
eration. Barnesville v. Murphey, 113 
Ga.,.779, 39 SE 413. 

[ad] Release of liens for special 
assessments may be enjoined in a 
proper case. Sauter v. Mahan, 95 
Conn. 311, 111 A 186. 

{ej In Canada (1) in some prov- 
incés the right, of a ratepayer’ who 
is Affected as are other ratepayers, to 
sue. has been upheld or recognized. 
Dods' v.. Minitonas, (Man.) [1919] 1 
WestWkly 717; Steeves v. Moncton, 
42 N..B. 465, 17 DomLR 560 (where, 
however, the act in question was not 
uljra. vires); Wigle v. Kingsville, 28 
Ont.. 378; Cluff v. Ottawa, 23 OntWN 
43° "Livingstone v. Edmonton Indus- 
trial, Assoc. Ltd, 9 Alta. L. 3843, 
25. DomLR 313, 33 WestLR 164, 9 
WestWkly 794 [aff 24 DomLR 191, 
31. WestLR 609, 8 WestWkly 976]. 
But see Hope v. Hamilton Park 
Comrs., 1 Ont. L. 477 (as to special 
interest of ratepayers). (2) But in 
other’ provinces the right to sue 
merely as a ratepayer has been de- 
nied. Hooper v. North Vancouver, 
61..B.. Es 61, 65 -DomLR 286,: [1922] 
1 WestWkly 1249 (action in question, 
assuming that one would lie, should 
have been brought in the name of the 
attorney-general). But see El- 
worthy v. Victoria, 5 B. C. 123 (where 
the right to sue was recognized). 
(3) Thus the right of a ratepayer to 
maintain an action to prevent a mu- 
nicipal corporation from furnishing 
free transportation on ferries op- 
erated by it has been denied. Hooper 
v. North Vancouver, supra. (4) 
Where no fraud or lack of authority 
is shown suit will not lie. Warner- 
Quinlan Asphalt Co. v. Montreal, 25 
Que. K. B. 147, 27 DomLR 540. (5) 
Bee cases supra § 4550 text and note 
48 [a]. 

ff] In Scotland (1) certain harbor 
ratepayers were members of the con- 
stituency erected by an act of par- 
liament to elect the trustees, who 
as such were also persons for whose 
benefit the harbor was kept up, and 
could sue to prevent an ultra vires 
act of the trustees, where ultra vires 
act directly affected the property 
under their care. Dundee Harbour 
v.- Nicol} s[1915} A. iG 550; 56695 62) 
“Tt is not only that loss of that 
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or unauthorized 


property through improper acting 
may have the effect of imposing heav- 
ier rates on the respondents in the 
future, but, in the words of Lord 
Johnston in Stirling County~v. Fal- 
kirk, [1912] S. C. 1281, 1293, as they 
have contributed to the funds which 
bought the property, ‘they have an 
interest in the administration of 
a... fund to which they have con- 
tributed,’ and a title flowing from 
that position and interest.” Dundee 
Harbour v. Nicol, supra. (3) But in 
an early case it was held that a 
resident of Glasgow, subject to po- 
lice rates, could not aS such, at com- 
mon law, maintain a suit to control 
the action of police commissioners in 
respect of police funds. Ewing v. 
Glasgow Police Comrs., Macl. & R. 
847, 9 Reprint 313. 

67. . S—Crampton vy. Zabriskie, 
101 U. S. 601, 25 L. ed. 1070; Daven- 
port v. Buffington, 97 Fed. 234, 38 
CCA 4538, 46 LRA 377, 

Ala.—New Orleans, etc., R. Co. v. 
Dunn, 51 Ala-,-128. 

Cal.—Bradford v. San_ Francisco, 
112 Cal. 537, 44 P 912; Schumacker 
v. Toberman, 56 Cal. 508. 

Fla.—Peck y. Spencer, 26 Fla. 23, 
7S 642. 

Ga.—Americus v. Perry, 114 Ga. 
871, 40 SE 1004, 57 LRA 230. 

1ll.—Chicago vy. Nichols, 177 Ill. 97, 
52 NE 359; Sherlock v. Winnetka, 59 


Ill. 389. 

Ind.—Jordan v. Logansport, 171 
Ind. 280, 86 NE 47. 

Iowa.—Cascaden v. Waterloo, 106 


Iowa 673, 77 NW _ 3338; Hanson. v. 
Hunter, 86 Iowa 722, 48 NW 1005, 
53 NW 84; Brockman v. Creston, 79 
Iowa 587, 44 NW 822. 

Ky.—Ramsey v. Shelbyville, 119 
Ky. 180, 83 SW 116, 1136, 26 KyL 
1102, 68 LRA 300. , 

La.—Bloomfield v, Thompson, 133 
La, 209, 62 S 634; Handy v. New Or- 
leans, 39 La. Ann. 107, 1 S 593. See 
Loeber v. New Orleans, etc., R. Co., 
41 La. Ann. 1151, 5 S 60 (dictum). 

Md.—Bennett vy. Baltimore, 106 Md. 
484, 68 A 14, 14 AnnCas 419; Balti- 
more vy. Keyser, 72 Md. 106,19 A 706; 
Baltimore v. Gill, 31 Md. 3875. 

Mich.—Putnam v. Grand Rapids, 
58 Mich, 416, 25 NW 330. 

Minn.—Schiffmann y. St. Paul, 88 
Minn. 48, 92 NW 503; Hodgman v. 
Chicago, etce., R. Co., 20 Minn. 48, 

Mo.—Stocke v. Edwards, 295 Mo. 
402, 244 SW 802; Matthis v. Cameron, 
62 Mo. 504; Shackleford v. Jefferson, 
167 Mo. A. 59, 150 SW 1123. 

Mont.—Davenport v. Kleinschmidt, 
6 Mont. 502, 13 P 249. 

.Nebr.—Neumann v. Knox, 214 NW 
290; Tukey v. Omaha, 54 Nebr. 370, 
74 NW 613, 69 AmSR 711. 

Oh.—Pierce v. Hagans, 79 Oh. St. 
9, 86 NE 519, 86 LRANS 1, 15 Ann 
Cas 1170. 

Pa.—Wolft Chemical Co. v. Phila- 
delphia, 217 Pa, 215, 66 A 344; Sank 
v. Philadelphia, 8 Phila. 117. 

S. C.—Mauldin v. Greenville, 33 S. 
C. 1, 11 SE 434,°8 LRA 291. 

Tenn.—Reams v, McMinnville, 291 
SW 1067; Colburn vy. Chattanooga, 2 
Tenn. Cas. 22. 

Tex.—Austin v. McCall, 95 Tex. 
eat 68 SW 791 [rev (Civ. A.) 67 SW 
1 \ 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

Wis.—Linden Land Co. v. Milwau- 
kee Hlectric R., etc., Co., 107 Wis. 
493, 88 NW 851. 

See also Whitmore y. Hartford, 96 
Conn, 511, 114 A 686 (where the right 
to sue was recognized in a case in 
which taxpayers were also owners 
of real estate affected by a special 


[§ 4565 


jurisdictions a taxpayer, merely as a member of the 
general body of taxpayers,’® in the absence of any 
showing of injury distinct from that of other tax- 
payers,’! cannot maintain a suit to enjoin illegal 


acts in the absence of statutory 


assessment and their objection to the 
proceedings was based largely on the 
fact that property owned by the city 
itself was assessed for benefits with- 
out submitting the matter to a vote 
of a city meeting). 

68. See infra § 4569. 

69. Handy v. New Orleans, 39 La. 
Ann. 107, 1 S 593; Walker v. Dillon- 
vale, 82 Oh. St. 137, 92 NE 220, 19 
AnnCas 773; Pierce v. Hagans, 79 
Oh. St. 9, 86 NE 519, 36 LRANS 1, 
15 AnnCas 1170; Cincinnati St. -R. 
Co. v. Smith, 29 Oh. St..291;-Smith v. 
Rockford, 17 OhS&CP 649, 4 OHNPNS 
513 [aff..9) Oh, Cir. Ct. N.ciSie 4655.29 
Oh. Cir. Ct. 478]; Johnson vy. Farley, 


11 OhS&CP 639, 8 OhNP 498; and 
cases supra notes 66, 67. But see 
McCaslin v. Perrysburg, 18 OhS&CP 


196, 6 OhNPNS 48 [aff 10 Oh. Cir. Ct. 
N.S. 325, 30. Oh. Cir.-Ct..103];, Ampt 
v.. Cincinnati, 15 OhS&CP 237, 2 Oh 
NPNS. 489; Fergus v. Columbus, 8 
OhS&CP 290, 6 OhNP 82 (all to the 
effect that before the enactment of a 
certain statute, a taxpayer had no 
remedy for the preservation of mu- 
nicipal property). 

70. Johnson v. Thorndike, 56 Me. 
32; Fuller v. Deerfield Academy, 252 
Mass. 258, 147 NE 878; Prince v. 
Crocker, 166 Mass. 347, 44 NE 446, 
32 LRA 610; Steele v. Municipal Sig- 
nal Co., 160 Mass. 36, 35 NE 105; 
Carlton v, Salem, 103 Mass. 141. 

[a] In New York (1) some earlier 
cases recognized the right of tax- 
payers to sue. Wood v. Draper, 24 
Barb. 187, 4 AbbPr 322; De Baun v. 
New York, 16 Barb. 392; Stuyvesant 
v. Pearsall, 15 Barb. 244; Milhau v. 
Sharp, 15 Barb. 193; Christopher v. 
New York, 13 Barb. 567; Shepard v. 
Wood, 13 HowPr 47. See Wetmore v. 
Story, 22 Barb. 414, 3 AbbPr 262 (per 
Strong, J.). See also Fitzpatrick v. 
Flagg, 5 AbbPr 213 (where an in- 
junction was refused because it 
would work a greater evil than that 
which would result from the act 
complained of). (2) But the rule was 
settled in accordance with the text. 
Altschul v. Ludwig, 216 N. Y. 459, 
111 NE 216; Schieffelin v. Komfort, 
212 N. Y. 520, 106 NE 675, LRA1915D 
485; Demarest v. Wickham, 63 N. Y. 
320; Ketchum vy. Buffalo, 14 N. Y. 
356 [aff 21 Barb. 294] (per Wright, 
J.); Schieffelin v. Craig, 183 App. 
Div. 515, 170 NYS 603; Phelps v. 
Watertown, 61 Barb. 121; .Tifft v. 
Buffalo, 65 Barb. (N. Y.) 460, 1 
Thomps. & C. 150; Peo. v. Lowber, 
28 Barb. 65, 7 AbbPr 158; Hopper v. 
Willcox, 76 Mise. 345, 1385 NYS 384 
[aff 151 App. Div. 118, 185 NYS 384 
(aff 206 N. Y. 110, 99 NE $41)]; 
Feeley v. Wurster, 25 Misc. 544, 54 
NYS 1060; Peo. v. Kerr, 20 HowPr 
130 [mod on other grounds 37 Barb. 
357 (aff 27 N. Y. 188, 25 HowPr 258)]. 
See also Adriance v. New York, 1 
Barb. 19 (where, however, defendants 
permitted the bill to be taken as con- 
fessed). ) 

71. Demarest v. Wickham, 63 N. 
Y. 320; Roosevelt v. Draper, 23 N. Y. 
318 [aff 7 AbbPr 108, 16 HowPr 137 
(rev 12 HowPr 469)]; Tifft v. Buffalo, 
65 Barb. & 
C. 150; De Baun v. New York, 16 
Barb. (N. Y.) 392, 2 Edm.. Sel. Cas. 
396; Comins y. Jefferson County, 3 
Thomps. & C. (N. Y.) 296 [aff 64 
N.Y. 626]; Wilkins v. New. York, 
9 Misc. 610, 30 NYS 424; Korff v. 
Green, 7 AbbPr (N. \¥.)) 108. note; 
16 HowPr 140; Ely v. Connolly, 7 
AbbPrNS (N. Y.) 8. 

[a] The remedy in the absence of 
statute is by action or appropriate 
proceedings in the name of the people 
of the state. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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authorization. When the right to sue exists, the 
taxpayers may sue in their own names without mak- 
ing the attorney-general or other public officer a 
party,’* but in some jurisdictions, at least, plain- 
tiffs are not recognized as standing for any direct 
interest of their own.’* It has been stated generally 
that the remedy is not one lightly to be applied."* 

A nontaxpayer cannot sue on the ground that the 
act complained of is prejudicial to the rights of 
taxpayers.?° 

Wrongful act or transaction. An injunction will 
not be granted where it is not shown that the act 
or transaction sought to be enjoined is in fact un- 
authorized, illegal, or otherwise wrongful,’® and 
the illegality or want of authority should be made 
clearly to appear;** nor as-a rule will the mere 
fact that an act or ordinance is unauthorized or 
illegal entitle a taxpayer, regardless of its nature 
and effect, to sue.’® It must appear that the com- 
mission of the wrongful act is imminent in order 
that a taxpayer may sue.’? 

The existence of corruption or moral turpitude 
on the part of municipal officers is not essential in 
order to permit the maintenance of a suit by a 
taxpayer.*° 

Enforcing trust. In some cases the right of the 
taxpayer to sue is based on the theory that he is 
attempting to prevent the violation of a trust,** 
but in some jurisdictions this theory has not been 
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Analogy to suits by stockholders of private cor- 
porations. The right of taxpayers to sue is ordi- 
narily regarded as analogous to the right of stoek- 
holders in a private corporation to sue the officers 
of such corporation.** 

Legislative or governmental acts; ordinances. The 
courts will not restrain the valid exercise of its 
legislative functions by a municipal council or other 
governing body at the suit of a citizen and tax- 
payer,®* as for example the enactment of municipal 
ordinances in the exercise of a legislative power,®* 
but it has been held that an injunction, if other- 
wise proper, may be granted to prevent the enact- 
ment of an ordinance authorizing an illegal or other- 
wise wrongful act in connection with matters im 
which the municipality acts in a private or proprie- 
tary character.®* 

Other available remedies. Under general rules®? 
an injunction will not le where there is an ade- 
quate remedy at law.** But the existence of a legal 
remedy will not preclude the granting of an in- 
junction if it is not as adequate and efficient as the 
remedy in equity.8® In some jurisdictions the rem- 
edy of a taxpayer is by certiorari,®® and not by 
injunction.®+ 

Suits against third persons. The right of a tax- 
payer to maintain a suit against a person dealing 
with the corporation in respect of matters in which 


accepted.®? 


erg Y. 320 [aff 4 Hun 627, 67 Barb. 


Statutory provisions in general see 
infra § 4566. 

72. See infra §§ 4603, 4606. 

73. Schlanger' v. West Berwick 
Borough, 261 Pa. 605, 104 A _ 764; 
Berger vy. Superior, 166 Wis. 477, 166 
NW 36; Cawker v. Milwaukee, 133 
Wis. 35, 113 NW 417. 

Representative or class action see 
infra §& 4593. 

74, Public Ledger Co. y. Memphis, 
93 Tenn, 77, 23 SW 51. 

75. Edenton Ice, etc., Co. v. Ply- 
mouth, 192 N. C. 180, 134 SE 449. 

76. Ga.—Holton y. Camilla, 134 
Ga. 560, 68 SE 472, 31 LRANS 116, 20 
AnnCas 199. 

Ind.—Rice v. Indianapolis, 183 Ind, 
203, 108 NE 584. 

Ind. Pamiour tae v. Guinn, 5 Ind. 
TT. 497, 82 SW 886 

La. — Black Vv. New Orleans R., etc., 
Co., 145 La. 180, 82 S 81. 

Mich.—Torrent v. Muskegon, 47 
Mich. 115, 10 NW 132, 41 AmR 715. 

Minn.—Anderson v. Montevideo, 
137 Minn, 179. 162 NW 1073; McLean 
v. North St. Paul, 73 Minn. 146, 75 
NW 1042. 

Pa.—Sharpless v. Philadelphia, 21 
Pa. 147, 59 AmD 1759. 

Tenn.—Reams v. MeMinnvilte, 291 
SW _ 1067. 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

Wash.—Griffin vy. Tacoma, 49 Wash, 
524, 95 P 1107. 

[a] Subscription to stock of rail- 
road company.—Sharpless v. Phila- 
delphia, 21 Pa. 147, 59 AmD 759. 

77. Wheeler v. Rice, 83 Pa. 232. 

[a] When the effect of an injunc- 
tion is to arrest a great public work, 
especially after a very large expendi- 
ture of public money, a chancellor 
would require a case of the clearest 
kind of abuse on the part of the 
representatives of the people of the 
high powers conferred upon them, 
before granting the injunction, es- 
pecially in view of the express legis- 
Jation of 1846, to prevent the issuance 
of injunctions in the case of works 
erected for the use of the public. 
Wheeler v. Rice, 83 Pa. 232. 

78. Blanton v. Merry, 116 Ga. 288, 
42 SH 211; Clark v. Interstate Inde- 


pendent Tel. Co., 72 Nebr. 883, 101 
NW 977; Bell v. Platteville, 71. Wis. 
139; 36 NW 831; Brummitt v. Ogden 
Waterworks Co., 33 Utah 289, 93 P 
828. See also- infra § 4569 text and 
note 54, 

79. Reed v. Hibbing, 150 Minn. 
130, 184 NW 842; Sweeney v. Tennes- 
see Cent. R. Co.. 118 Tenn. 297, 100 
SW 732. 

80. Murphy v. Greensboro, 190 N. 
C. 268, 276, 129 SE 614. 

“Tt is sufficient in a court of equity 
to allege acts, omissions, or conceal- 
ments which involve a breach of 
legal or equitable duty, trust, or con- 
fidence and tend to the injury of an- 
other or to the bringing about of an 
undue and unconscientious advan- 
tage.” Murphy v. Greensboro, supra. 

81. Alaska.—Bates v. Nome, 1 
Alaska 208. 

Ark.—Russell v. Tate, 52 Ark. 541, 
13 SW 130, 20 AmMSR 193, 7 LRA 
180. 

Conn.—New London vy. Brainard, 
22 Conn, 552. 

lll.—Litz v. West Hammond, 230 
Ill. 310, 82 NE 634. 

Ky.—Louisville Park Comrs. v. 
Speed, 215 Ky. 319, 285 SW. 212. 

Nebr.—Tukey v. Omaha, 54 Nebr. 
370, 378, 74 NW 6138; 69 AmSR bee 

N. H.—Brown y. Concord, 56 N. H. 
3875. 

“Of course he must bring himself 
within some equitable prineiple. In 
the case before us he has done this 
by seeking to prevent the violation of 
a trust, and the squanderi¥g of a 
trust fund for a purpose contrary to 
the trust.” Tukey v. Omaha, supra. 

ga. Carlton vy. Salem, 103 Mass, 
141, 

83. - U. S.—Massachusetts v. Mel- 
lon, 262 U."S. 447, 48 SCt 597, 67 LL. 
ed. 1078 (dictum). 

Ark.—RuSsell v. Tate, 52 Ark. 541, 
13 SW 130, 20 AmSR 193, 7 LRA 180. 

Ind.—Michigan City v. Marwick, 
67 Ind. A, 294, 116 NE 434, 119 NE 
154, 

Ky.—Roberts v. Louisville, 92 Ky. 
95, 17 SW 216, 13 KyL 406, 18 LRA 
844. 

Nebr.—Tukey v. Omaha, 54 Nebr. 
370, 74 NW 618, 69 AmSR 711. 

N. C.—Merrimon v. Southern Pav., 
ete., Co., 142 N. C. 539, 55 SE 366, 8 


taxpayers are interested has been recognized. 


LRANS 574. x 

See Dundee Harbour v. Nicol, T1915} 
A. C. 550 (where, in an opinion, by 
Haldane, L. C., the right of a ate: 
payer in Scotland to sue was up- 
held). 

“The reasons which support. the 
extension of the equitable remedy. to 
a single taxpayer in such casés* are 
based upon the peculiar relation of 
the corporate taxpayer to the cor- 
poration, which is not without some 
resemblance to that subsisting he- 
tween stockholder and private ‘cor- 
poration.” Massachusetts v. Mellon, 
262 U. S. 447, 487, 48 SCt 597, 67 Lk 
ed. 1078. 

84 Ill.—Roby v. Chicago, 215 Ti. 
604, 74 NE 7568. 

Iowa.~-Van Horn vy, Des Moines, 
128s Iowa 840, 191 NW 144, 

y.—Roberts v. Louisville, 92 K 
95, ah SW 216,13 KyL 406, 13 LRA 844. 

Utah.—Brummitt Vv. Ogden Water- 
works Co., 33 Utah 289, 98 P 828, 

Wash.—Twichell  v. Seattle; 106 
Wash, 32, 179 P 127, 

85. Roby v. Chicago, 215 nL 04, 
74 NE 768; Van Horn vy, Des bile: 
195 Iowa 840, 191 NW 144; Roberts 
v. Louisville, 92 Ky. 95, 17 SW 216, 
13 KyL 406, 138 LRA 844, 

Injunction against the enactment 
or publication of ordinances in gen- 
eral see Injunctions §§ 413, 414. 

86. Roberts v. Louisville, 92 Ky. 
95,17 SW 216, 13 KyL 406, 13 LRA 844, 

87. See Injunctions §§ 37-45. 

88. Wood v. Bangs, 1 Dak. 179, 46 
NW 586; Tackett v. Stevenson, 155 
Ind. 407, 58 NE 534; Sayles v. Abi- 
lene, (Tex. Civ. ‘Avy: 196 SW 1000; 
Wood vy. Victoria, 18 Tex. Civ. A, 573; 
46 SW 284. 

é In action under statute see infra 

89. Webster. v. Harwinton, 32 
Conn. 1381; Meyer v. Boonville, 162 
Ind. 165, 70 NE 146; Alexander v. 
Johnson, 144 Ind. 82, 41 NE 811; 
Bovaten v. Neely, 28 Okl. 556, 115 P 
344, 

Adequacy of remedy at law in gen- 
4 BPE Equity §§ 27-33; Injunctions 
§§ 37-45 

90. See supra § 4553. 

91. Jackson. v. Newark, 53 N. J. 
Eq. 322, 31 A. 238. 

92. Merchants’ Police, ete, Co. v. 
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[§ 4566] (2) Statutory Provisions in General.®* 


In most jurisdictions the right to 


junction of this kind does not depend upon statutory 
authorization,®* and, in such jurisdictions, statutes 
recognizing or regulating the right® are not to be 
construed as a limitation on the remedy in eases not 
But in some jurisdictions a 
taxpayer, merely as a member of the general body 
of taxpayers, and in the absence of any showing of 
injury distinet from that of other taxpayers,®’ can 
maintain an action or suit for an injunction to re- 
strain illegal or unauthorized acts,®® or to prevent 


within the statutes.%° 


waste of, or injury to, municipal 


when and to the extent authorized by statute to 
The act complained of must, of course, be 
within the provisions of the statute which, it is 


do so. 


claimed, is applicable, but where 


ognizes several grounds for suit, the existence of 


one of such grounds is sufficient 
suit.? 
Purpose and effect of statutes in 


hs ieee Tel. Co., 123 Ky. 90, 93 SW 
642. 

.98. Cross references: 

As to statutory authorization or rec- 

ognition in general see supra § 4551. 
Matters of discretion, judgment, or 

policy see infra § 4568. 

Motive or intention of plaintiff see 

infra § 4570. 

Necessity for injury or damage see 

infra § 4569. 

Taxpayer entitled to sue see infra 

§ 4567. 

94. See supra § 4565. 

95. Butler v. Karb, 96 Oh. St. 472, 
117 NE 953; Link v. Karb, 89 Oh. St. 
3276, 104 NE 632; Pierce v. Hagans, 
79 Oh. St. 9, 86 NH 519, 36 LRANS 1, 
15 AnnCas 1170; Sloane v. People’s 
Electric R.’ Co, 7 Oh. Cir. Ct, 84, 3 
Oh: Cir. Dec. 674; Knorr v. Miller, 5 
Oh. ‘Cir.’ Ct. 609, 3’ Oh. Cir. Dec, 297 
faff 11 Oh. Dec. (Reprint) 165, 25 
CincLBul 128]; Smith v. Rockford, 
17.OhS&CP 649, 4 OhNPNS 513 [aff 
99Oh. Cir) Cth Nv-S.) 4655-29 Oh.’ Cir. 
Ct. 478]; Johnson v. Farley, 11 
OhS&CP 639, 8 OhNP 498; Ampt v. 
Cincinnati, 9 OhS&CP 394, 6 OhNP 


401; Corpus Christi v. Mireur, (Tex. 
Civ. A.) 214 SW 528. 

96. Walker v. Dillonvale, 82 Oh, 
St. 137, 92 NE 220, 19 AnnCas 773. 

97. See supra § 4565. 

98. Arnhold v. Klug, 97 Kan. 576, 
155 P 805; Pollock vy. Kansas City, 
87 Kan. 205, 123 P 985, 42 LRANS 
465; Water, etc., Co. v. Hutchinson 
Interurban R. Co., 74 Kan. 661, 87 P 
883; Blood vy.’ Beal, 100 Me. 30, 60 
A 427; Reynolds v. Waterville, 92 Me. 
29% 42 A553; Johnson v. Thorndike, 
56 Me. 32; Morse v. Boston, 253 Mass. 
247, 148 NE 813; Rich v. Malden, 252 
Mass, 213, 147 NE 586; Draper v. Fall 
River, 185 Mass. 142, 69 NE 1068; 
Prince v. Crocker, 166 Mass, 347, 44 
NE 446, 32 LRA 610. 

[a] In New York (1) the statute 
expressly authorizes a suit by a tax- 
payer “to prevent any illegal official 
act’? on the part of municipal officers 
or agents, or persons acting for the 
municipality. Altschul y. Ludwig, 
216 N. Y. 459, 111 NE 216; Molloy v. 
New Rochelle, 198 N. Y. 402, 92 NE 
94, 30 LRANS 126; Greene v. Knox, 
175 N. Y. 482, 67 NE 910; Bush vy, 
O’Brien, 164 N. Y. 205, 58 NE 106; 
Peck -v. Belknap, 130 N. Y. 394, 29 
NE 977; Ziegler v. Chapin, 126 N. Y. 
342, 27 NE 471; Barlow v. Craig, 210 
App. Div. 716, 206 NYS 293; Kathan 
v. Jones, 201 App. Div. 580, 194 NYS 
734; Schieffelin v. Craig, 183 App. 
Div. 515, 170 NYS 603; Brill v. Mil- 
ler, 140 App. Div. 602, 125 NYS 865; 
Queens County Water Co. v. Monroe, 
83 App. Div. 105,82 NYS 610; Bush 
v. Coler, 60 App. Div. 47, 69 NYS 
684; Norris v. Wurster, 23 App. Div. 
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to support the 
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are designed to give taxpayers a 


remedy under conditions where none was available 
to them before,’ they do not confer on courts of 
equity jurisdiction over subjects which have always 
been excluded from their cognizance,* and do not 
authorize taxpayers to bring actions which the 
municipal authorities have no power to bring,’ and 
in general the rights of taxpayers are no greater 
than those of the municipal corporation concerned.® 
It has been stated generally that the statutes are 
designed to protect the rights of the municipal cor- 
poration,’ but some statutes, at least, have for an 
ultimate purpose the protection of taxpayers,* and 
in a suit under a statute the rule has clearly been 
laid down that plaintiff is not suing on behalf of 
the public or in the publie’s interest, but in his own 
name for the protection of his own property.® 
Liberal construction. The statutes in question are 
remedial!® and are given a liberal construction in 


order to accomplish their purpose.1! 


general. While 


124, 48 NYS 656; Cleveland v. Water- 
town, 99 Misc. 66, 165 NYS 305 [aff 
179 App. Div. 954, 166 NYS 286 (rev 
on other grounds 222 N. Y. 159, 118 
NE 500, AnnCas1918E 574)]; Carpen- 
ter v. Wise, 92 Misc. 246, 155 NYS 
996 [aff 174 App. Div. 926 mem, 159 
NYS 1104 mem]; Wakefield v. Brophy, 
67 Misc. 298, 122 NYS 632; Whitney 
v. Patrick, 64 Mise. 191, 120 NYS 
550 [aff 134 App. Div. 988 mem, 120 
NYS 1151 mem]; Coyne vy. Yonkers, 
57 Misc. 366, 109 NYS 625; Walter v. 
MéClellan, 48 Misc. 215, 96 NYS 479; 
Webb v. New York, 64 HowPr 10. 
(2) Origin and history of statute see 
supra § 4551. 

99. See infra §§ 4577, 4586 passim. 

1. Jones v. Portland, 113 Me. 123, 
93 A 41 [aff 245. U. S. 217;—38 SCt 
112, 62'L. ed. 252, LRAI918C 765, 
AnnCas1918E 660]; Laughlin v. Port- 
land, 111 Me. 486, 90 A 318, 51 
LRANS 1143, AnnCas1916C 734; John- 
son v. Thorndike, 56 Me. 32; Kelley 
w. Peabody Bd. of Health, 248 Mass. 
165, 143 NE 39; Carlton v. Salem, 
103 Mass. 141; In re Reynolds, 202 
N. Y. 430, 96 NE 87, 416; Sweet v. 
Syracuse, 129 N. Y. 316, 27 NE 1081, 
29 NE 289; Talcott v. Buffalo, 125 
N. Y. 280, 26 NE 263; Childs v. Tomp- 
kins, 180 App. Div. 855, 168 NYS 174; 
Hopper v, Willcox, 155 App. Div. 213, 
140 NYS 277; Mead v. Turner, 134 
App. Div. 691, 119 NYS 526 [aff 60 
Mise. 145, 112 NYS 127]; Hearst v. 


‘McClellan,'102 App. Div. 336, 92 NYS 


484; Paul v. New York, 46 App. Div. 
69, 61 NYS 570; Vandervoort v. Troy, 
130 Mise, 151, 223 NYS 454; Kingsley 
v. Pounds, 96 Misc. 27, 160 NYS 228; 
Admiral Realty Co. v. New York, 76 
Mise, 345, 185 NYS 384 [aff sub nom. 
Hopper v, Willcox, 151 App, Div. 118, 
888, 185 NYS 384, 1097 (aff 206 N. 
Y. +110, 99 NE 241, AnnCas1914A 
1054)]; Schieffelin v. New York, 65 
Misc. 609, 122 NYS 502; Farley v. 
Lockport, 61 Misc. 417, 113 NYS 
702; Coyne v. Yonkers, 57 Misc. 366, 
109 NYS 625; Marsch y. Seibert, 155 
NYS 1083. 

[a] Blements.—Under some stat- 
utes am action will not lie in the 
absence of a showing of illegality, 
corruption, fraud, or bad _ faith. 
Kingsley v. Pounds, 96 Misc. 27, 160 
NYS 228; Farley v. Lockpart, 61 Misc. 
417, 118 NYS 702. 

[b] Prevention of violation of by- 
law or ordinance.—Neither the su- 


‘preme judicial court nor the superior 


court or any court of equity has ju- 
risdiction to entertain a petition by 
ten taxable inhabitants, or by any 
number of taxable inhabitants, to re- 
strain the violation of a by-law or 
ordinance. Kelley vy. Peabody Bd. of 
Health, 248 Mass. 165, 143 NE 39. 

2 Altschul v. Ludwig, 216 N. Y. 


Analogy to suits by stockholders of private cor- 


459, 111 NE 216; Brill v. Miller, 140 
App. Div. 602, 125 NYS 865. 

[a] Thus in New York-(1) the 
statute authorizes an action by a 
taxpayer either first to prevent an 
illegal act, or secondly to prevent 
waste or injury to the public prop- 
erty or funds. Altschul v. Ludwig, 
216 N. Y. 459, 111. NB 216; Bush sv. 
O’Brien, 164 N. Y. 205, 58 NE 106; 
Brill v. Miller, 140 App. Div. 602, 
125 NYS 865; Bush v. Coler, 60 App. 
Div./'56, ‘69\NYS 770 [aff 70 —N. Xe 
587 mem, 63 NE 1115 mem]; Tomp- 
kins v. Pallas, 47 Misc, 309, 95 NYS 
875. (2) To justify an injunction it 
is not necessary that both illegality 
and also waste or injury, as these 
terms are used in the statute, should 
be threatened. Altschul y. Ludwig. 
supra; Bush v. O’Brien, supra; Brill 
v. Miller, supra; Bush v. 
pra; Fraser v. Buffalo, 125 Misc, 83, 
210 NYS 548 [mod on other grounds 
215 App, Div. 861, 210 NYS 804 (aff 
243, N. Y. 554 mem, 154 NB 602 
mem)]; Tompkins v. Pallas, 47-Mise, 
309, 95 NYS 875. 

3. Southern Leasing Co. vy. Lud- 
wig, 217 N. Y. 100, 111 NE 470. 

4 See infra § 4601. 

5. Altschul v. Ludwig, 216 N. Y. 
459, 111 NE 216; Gilgar v. Low, 38 
Misc, 292, 77 NYS 852. 

6 McCaslin vy. Perrysburg, 10 Oh. 
Cir. Ct. N.S. 7325, 30 Oh-Cir Ct 108 


[aff 18 OhS&CP 196, 6 OhNPNS 48]. 


7. ‘Butler v,-Karb, 96°Qh, St.7472. 
117 NE 953; Knorr yv. Miller, 5 Oh. 
Cir. Ct. 609, 3 Oh. Cir. Dec. 297 [aff 
11 Oh. Dec. (Reprint) 165, 25 Cine 
LBul 128]; Johnson vy, Farley, 11 
OhS&CP 639, 8 OhNP 498. 

8 Gordon v. Strong, 158 N. Y. 
Bec hat yi toe RE aye v. Lawrence, 

=e es a arsch v. Seibe 
NYS 1083. bib Lick 

[a] “The theory of the law is that 
the taxpayer, as the ultimate bearer 
of the burdens of the municipality 
... Shall have a remedy against the 
illegal official acts which tend to 
waste the property of the public and 
to impose unjust burdens upon the 
Leg kt Se See County Water Co. 
v. Monroe, p. Div. 105 , 
NYS 610, ens Pugs 

4598. 


9. See infra 

10. Queens County Water Co. y. 
Monroe, supra; Butler y. Karb, 96 
Oh. St. 472, 117 NE 953; Elyria Gas, 
etc., Co. v. Elyria, 57 Oh. St. 374, 49 
NE 335; Haskins vy. Cincinnati Cons. 
St. R. Co., 7 Oh. Dec. (Reprint) 713; 
4 CincLBul 1126. 

11. Stetler v. McFarlane, 230 N. 
Y. 400, 130 NE 591; Ayers v. Law- 
rence, 59 N. Y. 192; Queens County 
Water Co. v. Monroe, 83 App. Div. 
105, 82 NYS 610; Norris v. Wurster, 
23 App. Div. 124, 48 NYS 656: 
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porations. The right of taxpayers to sue under stat- 
ute has been regarded as analogous to the right 
of stockholders in a private corporation to sue offi- 
cers of such corporation.!” 

‘‘Tilegal official act’’ within statute in general. 
The mere illegality of an official act in and of itself 
does not justify injunctive relief in a taxpayer’s 
action under a statute aimed at ‘‘illegal official 
acts,’’4® nor does a mere informality in procedure 
render an act illegal within the meaning of the stat- 
ute.1* It must appear that the act is one which 
imperils the public interests or is calculated to work 
public injury or to produce some public mischief,'® 
and the statute does not authorize a suit merely to 
protect the individual interest of plaintiff notwith- 
standing the fact that he is a taxpayer.1®° There 
ean be no illegal act where the municipal authori- 
ties follow the commands of a constitutional enact- 
ment.17 There.is authority for the view that an 
action may be maintained by a taxpayer to restrain 
an illegal official act which is of such a character 
that it could be restrained upon the application of 
the attorney-general or some body or officer acting 
on behalf of the public.*® The act may be illegal 
within the meaning of the statute notwithstanding 
the particular officer whose conduct is complained 
of is acting innocently and in good faith.® To 
justify the eranting of an injunction under the stat- 
utory provision in question it must clearly appear 
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that the official act complained of was illegal.?° 


tion of powers not conferred.?* 
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In 
the notes will be found illustrations of acts which 
have been held to be?! or not to be”? ‘‘illegal’’ within 
the purview of the statute. 

Abuse of corporate powers. Some statutes au- 
thorize the taxpayer to sue to prevent the abuse of 
corporate powers?® after a specified officer has failed 
to comply with a request to sue, made by the tax- 
payer.”* The statute has no application to the abuse 
of powers by a public body other than the munici- 
pal corporation involved.?® The abuse of corporate 
powers referred to in the statute includes an un- 
authorized or unlawful exercise of the powers pos- 
sessed by the corporation,?® as well as the assump- 
To constitute an 
abuse of corporate powers it is not necessary that 


there should be an intentional or willful disregard 


of duties; an omission properly to perform them 
may be sufficient.?§ 

Against whom suit lies. Some statutes apply only 
to those acting or who have acted for, or on behalf 
of, the municipal corporation,?® and have been con- 
strued as not authorizing a taxpayer to maintain 
a suit against a private person or corporation, at 
least where the alleged illegal act of the municipal 
authorities has already been performed.?® But it 
has been held that certain officers who, although 
they perform a state function, are engaged in the 
disbursement of municipal funds in connection with 


Latham v. Richards, 15 Hun (N. Y.). 
129; Butler v. Karb, 96 Oh. St: 472, 
117 NE 953; Elyria Gas, etc., Co. v. 
Elyria, 57 Oh. St. 374, 49 NE 335; 
Haskins vy. Cincinnati Cons. St. R. 
Co:;s 7T Oh:" Dec. CReprint) 713, ° 4 
CincLBul 1126; Fergus v. Columbus, 
8 OhS&CP 290, 6 OhNP 82. 

12. Fergus v. Coiumbus, supra. 

13. Campbell v. New York, 244 N. 
Mev 3t7, 155 NE.628,, 50°ALR °14735 
Western New York Water COs, ay. 
Buffalo; 242 N. Y. 202, 151 NE 207; 
Altschul v. Ludwig, 216 N. Y. 459, 
111 NE 216; Rogers v. O’Brien, 153 
N. Y. 357, 47 NE 456; Schieffelin v. 
Craig, 183 App. Div. 515, 170 NYS 
603; Vandervoort v. Troy, 130 Misc. 
151, 223 NYS 454; Gilgar v. Low, 38 
Misc. 292, 77 NYS 852. 

14. Farley v. Lockport, 61 Misc. 
417, 113 NYS 702. 


15. See infra § 4569. 
16. See infra § 4569. 
17. Campbell v. New York, 244 N. 


Y. 317, 155 NE 628, 50 ALR 1473. 

18. ‘Altschul v. Ludwig, ZLO SNS NX 
459, 111 NE 216; Rogers vy. O’Brien, 
153 N.Y. 357, 47 NE 456. 

[a] Illegal official act which 
would result in the creation of a pub- 
lic nuisance.—Altschul v. Ludwig, 
216 N. Y. 459, 111 NE 216. See also 
Southern Leasing Co. v: Ludwig, 217 
N. Y. 100, 111 NE 470 (recognizing 
rule). 

19. Wenk v. New York, 171 N. Y. 
607, 64 NE 509. 

20. Hoey v. Dalton, 126 Misc. 194, 
213 NYS 583; Schieffelin v. New York, 
65 Misc. 609, 122 NYS 502. 

21. See cases infra this note. 

{a] MTllustrations.—(1) Collection 
of rents under void and illegal leases, 
Wenk v. New York, 171 N. Y. 607, 64 
NE 509. (2) Enforcement of local 
statute providing for city manage- 
ment form of government. Bareham 
v. Rochester, 221 App. Div. 36, 222 
NYS 141 [mod on other grounds 246 
N. Y. 140, 158 NE 51]. (38) Verifica- 
tion of authority to make offer of 
judgment. Bush y. O’Brien, 164 N. 
Y. 205, 58 NE 106. (4) Granting per- 
mit for, or approving, illegal struc- 
ture. Altschul v. Ludwig, 216 N. Y. 
459, 111 NE 216; Brill v. Miller, 140 
App. Div. 602, 125 NYS 865 (theater); 
Lakes Island Realty Co. v. McDer- 
mott, 96 Misc. 37, 160 NYS 450; 
Southern Leasing Co. v. Williams, 96 


Mise. 358, 160 NYS 440. -(5) Estab- 
lishment or operation of bus line by 
city. Huff v. New York, 202 App. 
Div. 425, 195 NYS 257; Belt Line R. 
Corp. v. New York, 118 Mise. 665, 
195 NYS 203. (6) Establishing a 
lighting system without complying 
with the law applicable. Potsdam 
Blectric Light, etc., Co. v. Potsdam, 
49 Misc. 18, 97 NYS 190 [aff 113 App. 
Div. 894 mem, 98 NYS 1113 mem]. 
(7) Settling, satisfying, or discharg- 


ing judgment without payment. 
Standart v. Burtis, 46 Hun 82, 15 
NyYSt 145. 

22. See cases infra this note. 


[a] Tllustrations.—(1) Injunction 
has been refused in respect of acts 
of a municipal civil service commis- 
sion in classifying positions in the 
civil service. Slavin v. McGuire, 205 
N. Y. 84, 98 NE 405, AnnCas1913C 
881. (2) Injunction has been refused 
in a suit to enjoin a municipal civil 
service commission from holding an 
‘examination for the purpose of filling |, 
a certain position. Kelty v. Kaplan, 
205 App. Div. 487, 199 NYS 33t,2 C3) 
A suit to compel a building superin- 
tendent to prevent the erection of an 
illegal structure will not lie. Pub- 
licity Leasing Co. v. Ludwig, 217 N. 
Y. 622 mem, 111 NE 1098 mem [rev 
'168 App. Diy. 239,153 NYS» 549); 
Southern Leasing Co. y. Ludwig, 217 
N. Y. 100, 111 NE 470. (4) A tres- 
passer on city land cannot maintain 
a taxpayer’s action to enjoin munici- 
pal officers of a.certain department 
from evicting him from the land on 
the. ground that the control of the 
land is vested in some other depart- 
ment, and that the officials in ques- 
tion are transcending their author- 
ity; he will be left to his remedy at 
law, if any, if he is evicted. Rogers 
v. O’Brien, 153 N. Y. 357, 47 NE 456. 
'(5) An action under such statute 
cannot, be based on the alleged fact 
that the municipal corporation for 
which defendant acts was illegally 
created. Prankard v. Cooley, 147 
App. Div. 145, 132 NYS 289. 

23. See statutory provisions, 

[a] In Ohio see Butler v. Karb, 96 
Oh. St. 472, 117 NE 953 [rev on other 
grounds 16 OhNPNS. 593]; Link v. 
Karb, 89 Oh. St. 326, 104 NE 632; 
Cincinnati St. R. Co. v. Smith, 29 Oh. 
St. 291; Knorr y. Gee 5 Oh, Cir. Ct. 
609, 3 Oh. Cir. Dec. 297 


[b] Dlustration.—Where the mu- 
nicipal council fails to adopt a sched- 
ule of rates for light furnished from 
its plant to private consumers, as con- 


jtemplated by Gen. Code § 3616, and 


municipal officials arbitrarily fix ‘rates 
and unjustly discriminate between 
citizens, there is an abuse of corpo- 
‘rate power which may be restrained 
‘upon suit by the city solicitor, or, on 
his refusal to sue, by a taxpayer. 
series v. Karb, 96 Oh. St. 472, 117 NE 

24. See infra § 4596. 

25. McCaslin vy. Perrysburg, 18 Oh 
S&CP 196, 6 OhNPNS 48> [aff-10 Oh. 
Cir. Ct.’ N.-S..325, 30 Oh. Cir> Ct..103)]. 

26. McGrath v: Cowen, 57 Oh. St. 
385, 49 NE 338. 

277. McGrath y. Cowen, supra. 

28. Elyria Gas, etc., Co. v. Elyria, 
(57 Oh. St. 374, 49 NE "335. 

29. Schieffelin v. Komfort, 212 N. 
Y. 520, 106 NE 675, LRA1915D 485; 


‘Slavin v. McGuire, "205 N. Y. 84, 98 
NE 405, AnnCas1913C 881; In’ re 
Reynolds, 202 N. Y. 430, 96 NE 875 


{a] Municipal civil’ service com- 
missioners in their work of classify- 
ing positions in the civil service were 
administering the state civil service 
‘law, and their acts in nowise came 
within the purview of the statutes 
permitting actions by taxpayers. 
Slavin v. McGuire; 205 N. Y. 84,. 98 
NE 405, AnnCas1913C 881. 

[b] Certain trustees acting on be- 
half of the city of Brooklyn, prior to 
consolidation, could not be enjoined 
in an action by a taxpayer of the city 
of New York. Ottendorfer v. Agnew, 
13 Daly. NYY )5-16: 


Parties to actions see infra §§ 
4602—4609. 
30. Gallagher v. Keating, 40 App. 


Div. 81, 57 NYS 632, 1123. See Pub- 
licity Leasing Co. v. Ludwig, 217 N. 
Y. 662 mem, 111 NE 1098 mem (right 
of taxpayer to maintain action to pre- 
vent the grantee of a permit for an 
illegal structure from erecting such 
structure denied). But see Adamson 
v. Union R. Co., 74 Hun 8, 26 NYS 
136 (where a judgment restraining a 
street railroad company from con- 
structing a railroad in a street was 
upheld); Carpenter v. Wise, 92 Mise. 
246, 155 NYS 996 [aff 174 App. Div. 
926 mem, 159 NYS 1104 mem] (where 
the right to maintain an action to 
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the performance of their duties are subject to suit,** 
and private persons whose rights are directly in- 
volved and will be affected by the decree should be 


made parties.** Other statutory 


been construed as permitting suits against persons 
dealing with the municipal authorities.*% 

General principles which govern the exercise of 
equitable jurisdiction are applied in determining 
whether the remedy under the foregoing statutes is 
to be granted or withheld ;** thus an injunction will 
not be granted under such statutes where an in- 
junction under the circumstances would be inequita- 
Moreover, the rule that 
a taxpayer’s action by injunction will not lie where 
there is an adequate remedy at law*® applies in the 
case of suits under statutes,** as where a full meas- 
ure of relief is obtainable in mandamus proceed- 
But in a case in which mandamus was not 
available, the right to an injunction has been up- 


ble rather than equitable.** 


ings.°§ 


which a municipality was a party, to 
determine the rights of the munici- 
pality and of others in respect of cer- 
tain water power, and to prevent a 
defendant who was a private indi- 
vidual from constructing a dam in 
the stream involved, was upheld). 

[a] The purpose of the statute is 
to prevent, not the acts of indi- 
viduals, but illegal acts of public of- 
ficers. Sheehy v. McMillan, 26 App. 
Div. 140, 49 NYS 1088. 

Zl. Rees v. New York Teachers’ 
Retirement Bd., 130 Mise. 442, 223 
NYS 716 [rev on other grounds 221 
App. Div. 646, 224 NYS 544 (rev on 
other grounds 247 N. Y. 372, 160 NE 
644)]; Warnock vy. Wray, 194 NYS 396. 

32. See infra § 4607. \ 

33. Haskins v. Cincinnati Cons. St. 
R. Co., 7 Oh. Dee. (Reprint) 713, 4 
CincLBul 1126; Ampt v. Cincinnati, 9 
OhS&CP 394, 6 "OhNP 401. 

34. Parsons v. Northampton, 154 
Mass. 410, 28 NE 350; Southern Leas- 
ing Co. v. Ludwig, 217 N. Y. 100, 111 
NE 470. 

35. Parsons v. Northampton, 154 
Mass. 410, 28 NE 350. 

36. See supra § 4565. 

37. Southern Leasing Co. v. Lud- 
wig, 217 N. Y. 100, 111 NE 470; In re 
Reynolds, 202 N. Y. 480, 96 NE 87, 
416. But see Haskins v. Cincinnati 
Cons. St. R. Co., 7 Oh. Dec. (Reprint) 
713, 4 CincLBul 1126 (where, how- 
ever, the court said that plaintiff had 
no remedy at law). 

2s. Southern Leasing Co. y. Lud- 
wig, 217 N. Y. 100, 111 NE 470; Slavin 
v. McGuire, 205 N, Y. 84, 98 NE 405, 
AnnCas1913C 881; Chittenden  v. 

/ Wurster, 152 N, Y. 345, 46 NE 857, 
37 ALR 809 [rev 14 App. Div. 483, 43 
NYS 1035]; Kelty v. Kaplan, 205 App. 
Div. 487, 199 NYS 337. 

Mandamus by taxpayer in general 
see Mandamus §§ 546-550 passim. 

39. Southern Leasing Co. v. Wil- 
liams, 96 Mise. 358, 160 NYS 440. 

40. Motive, intention, or adverse 
interest of plaintiff see infra § 4570. 

Necessity and nature of injury see 
infra § 4569. 

41. Alexander v. Johnson, 144 Ind. 
82, 41 NE 811. 

42. Board of Lights, etc., v. Dobbs, 
151 Ga. 53, 105 SE 611; Brockman v. 
Creston, 79 Iowa 587, 44 NW 822; 
Edenton Ice, ete., Co. v. Plymouth, 
192 N. C. 180, 184 SE 449 (dictum). 

43. Steele v. Glen Park, 193 N. Y. 
341, 86 NE 26. 

[al Resident taxpayer of Greater 
New York may maintain an action in 
respect of acts by officers of a town 
now a part of the greater city, which 
acts were performed prior to con- 
solidation, although such taxpayer is 
not a resident of that part of the city. 
Wenk y. New York, 171 N. Y. 607, 64 
NE 509. 


44. People’s Transit Co. v. Louis- 


MUNICIPAL CORPORATIONS 


held.*? 


Sue.*° 
provisions have 


ville R. Co., 220 Ky. 728, 295 SW 1055; 
Edenton Ice, etc., Co. v. Plymouth, 
192 N. C. 180, 184 SE 449 (dictum); 
Wolff Chemical COs.N. Philadelphia, 
217 Pa. 215, 66 A 344. Contra Amer- 
ican Product Co. v. Philadelphia, 15 
Pas, Dist. 587,33) Pa... Co. 55, 

45. Moore v. Hupp, 17 Ida. 232, 
105 P 209. 

46. Lees v. Cohoes Motor Car Co., 
122 Misc. 378, 203 NYS 65; Potsdam 
Electric Light, etc., Co. v. Potsdam, 
49 Misc. 18, 97 NYS 190 [aff 113 App. 
Div. 894 mem, 98 NYS-1113 mem]; 
Wilkins vy. New York, 9 Misc. 610, 30 
NYS 424, 

47. Conn.—Dailey v. New Haven, 
60 Conn. 314, 22 A 945, 14 LRA 69; 
Whitney v. New Haven, 58 Conn. 450, 
20 A 666. 

Del.—Drexler Vv. Beach, 
CBs 135 A 484. 

D. C.—Downing v. Ross, 1 App. 251. 
Ga—wWells v. Atlanta, 43 Ga. 67. 
Ill.—Holden y. Alton, 179 Ill. 318, 

53 NE 556; Kelly v. Chicago, 62 Ill. 
279): Stubbs v. Aurora, 160 Ill. A. 351. 

Ind.—Cason_ v. Lebanon, 153. Ind. 
567, 55 NE 768; Brashear v. Madison, 
142 Ind. 685, 36 NE 252, 42 NB 349, 
33 LRA 474; Richmond v. Davis, 103 
Ind. 449, 3 NE 130; Valparaiso v. 
Gardner, 97 Ind. 1, 49 AmR 416; Wil- 
liams v. Albion, 58 Ind. 329, 

Ind. T.—Tahlequah y. Guinn, 5 Ind. 
T. 497, 82 SW 886. 

Iowa.—Patterson v. Burlington, 141 
Iowa 291, 119 NW 593. 

Ky.—Henderson v. Young, 119 Ky. 
224, 838 SW 583, 26 KyL 1152. 

a Fagen sek v. Weatherby, 52 

4 
Wayne_ County 


Md 

Mich.—Detroit v. 

Cir. Judge, 79 Mich. 384, 44 NW 622; 
Torrent v. Muskegon, 47 Mich. 115, 
10 NW 182, 41 AmR 715. 

Minn.—Reed v. Hibbing, 150 Minn. 
130, ae NW 842, 

N. H.—Cox vy, Jones, 73 N. H. 504, 
63 A 178; Parker v, Concord, W1 N. i 
468, 52 A 1095. 

Ny C-—Roper vy. Laurinburg, 90 N. 

“Okl.—Afton vy. Gill, 57 Okl. 36, 156 
P 658. 

Or.—Pearce v. Roseburg, 77 Or. 

167 


195, 150 P $55. 

Pa.—Bailey v. Philadelphia, 
Pa. 569, 31 A 925, 46 AmSR 691; 
Jones v. Philadelphia, 25 Pa. Dist. 
386; Bullitt v. Philadelphia, 19 Pa. 
Dist wood, 

Rat.—Lewis v. Providence, 10 R. I. 
97; Sherman v. Carr, 8 R..1. 431. 

S$. G.—Stone v. Greenville, 113 S. C. 
407, 102 SE 755: 

S. D—Ege v. Williams, 38 S. D. 
50, 159 NW 898 

Tenn.—Reams v. McMinnville, 291 
SW 1067. 

Tex.—Basham vy. Holcombe, (Civ. 
A.) 240 SW 691; Beaumont vy. Mat- 
thew Cartwright Land, ete., Co., (Civ. 


Bethany 


[§§ 4566-4568 


[§ 4567] (3) Particular Taxpayers Entitled To 
A person is a taxpayer and entitled to sue 
if he is the owner of property listed for taxation, 
although he has not resided within the municipality 
long enough to have actually paid any taxes.*? 
nonresident taxpayer may sue,*? and this rule has 
been applied in suits under statutes.** 
corporation which is a taxpayer may sue.** 
fact that’ plaintiff prosecutes the action on behalf 
of a citizens’ organization does not affect his right 
to sue where he is otherwise duly qualified.** 
some statutes plaintiff must show that his assess- 
ment for taxation is at least a specified amount.*® 

[§ 4568] (4) Matters of Discretion, Judgment, 
or Policy in General. 
municipal authorities will not be interfered with in 
the absence of fraud or palpable abuse,*? and mat- 
ters in which questions as to judgment, wisdom, or 


A 


A private 
The 


Under 


The discretionary powers of 


A.) 224 SW 589; Ardrey v. Zang, 
60 "Tex. "Civ. AP 295, 12 TS Ww ei tes 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 RB 828. 

Vt.—Lucia v. Montpelier, 60 Vt. 
537, 15 A 321, 1 LRA 169. 

Wis. —Linden Land Co. v. Milwau- 
kee Electric R., etc., Co., 107 Wis. 493, 
83 NW 851; Kock v. Milwaukee, 89 
Wis. 220, 62 NW 918. 

See also Peo. v. Lowber, 28 Barb. 

(N. Y.) 65, 7 AbbPr 158 (where, how- 
ever, the view was taken that in the 
case at bar a taxpayer’s suit would 
not lie in any event). 
“ [a]y Where an improvement un- 
dertaken by municipal authorities is 
reasonable and proper and for the ac- 
commodation of the public, the fact 
that a street car company will also 
be accommodated does not furnish 
ground for an injunction, especially 
where such company has assumed 
part of the burden of the improve- 
ment, Patterson v. Burlington, 141 
Iowa 291, 119 NW 593. 

[b] Location of schoolhouse be- 
yond corporate limits.—An injunc- 
tion to prevent municipal authorities 
from locating a school building be- 
yond the corporate limits of the mu- 
nicipality has been refused. Reams 
v. McMinnville, (Tenn.) 291 SW 1067. 

[c] In suits under statutes the 
rule has been applied. Bunker v. 
Hutchinson, 74 Kan. 651, 87 P 884; 
Johnson v. Thorndike, 56 Me. 32; Alt- 
schul v. Ludwig, 216 N. Y. 459, Jat 
NE 216; Talcott v. Buffalo, 125 N. iY 
280, 26 ‘NE 268; Starin vy. Edson, 112 
N. ¥. 206, 19 NE 670; Childs v. Tomp- 


kins, 186 App. Div. 855, 168 NYS 
174; Hopper vy. Willcox, 155 App. 
Div. 213, 140 NYS 277; Admiral 


Realty Co. Vv. Gaynor, 147 App. Div. 
719, 1832 NYS 220; Holly v.. New 
York, 128 App. Div. 499, 112 NYS 
197: ‘Brie RCo. ve Buffalo, 96 App. 
Div. 458, 89 NYS 122 [rev’ on other 
grounds 180 N. Y. 192, 73 NE 26]; 
New York Cent., etc., R. Co. v. Maine, 
71 Hun 417, 24 NYS 962; McBride v. 
Ashley, 91 ‘Misc. 585, 154 NYS 1010 
[aff 174 App. Div. 650, 160 NYS 406]; 
Schieffelin v. New York, 65 Misc. 609, 
122 NYS 502; Madden vy. Van Wyck. 
35 Misc. 645, 72 NYS 135; Meyers 
v. New York, 32 Misc. 522,” 66 NYS 
755 [aff 54 “App. Div. 631, 66 NYS 
765]; Holtz v. Diehl, 26 Misc. 224, 
56 NYS 841; Gordon v. Strong, nls 
Misc. 420, 38 NYS 449 [rev 3 App. 
Div. 395,38 NYS 922]; Robinson v. 
Gilroy, 10 Mise. 205, 30 NYS 411; 
Wilkins v. New York, 9 Misc. 610, 
30 NYS 424; Western New York Wa- 
ter Co. v. ‘Laughlin, Lot > NiIVS 2575 
Marsch _ v. Seibert, 155 NYS 1083; 
Olp_v. Leddick,_14 NYS 41; Tappen 
v. Crissey, 64 HowPr (N. "Y.) 496; 
Butler v. Karb, 96 Oh. St. 472, 117 
NE 953 [rev on other zrounds 16 
OhNPNS 593]; Gall v. Cincinnati, 18 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


policy alone are involved are not subject to control 
by injunction.*® But the courts will interfere where 
an abuse of discretion,*® or fraud®® on the part of 
municipal authorities has occurred or is threatened. 

[§ 4569] (5) Necessity, Nature, and Extent of 
Interest, Injury, or Loss in General.51 
the absence of statute, the rule is 


§§ 4568-4569] 


Oh. St. 563; McClain v. MckKisson, 
Loe Ohs Cir: Ct, bit, 6. Oh. Cir Dee. 
357; McCaslin  v. Perrysburg, 18 
OhS&CP 196, 6 OhNPNS 48 [aff 10 
Oh: Cir." Ct.UN.- SS. 2825, 30 -Oh. -Cirk Ct. 
103]; Burke v. Cleveland, 17 OhS&CP 
408, 6 OhNPNS 225 [aff 80 Oh. St. 603 


mem, 80 NE 1124 mem]; Ampt v. 
Cincinnati, 15 OhS&CP 237, 2 OhNP 
NS 489. 

48. Ga.—Wells v. Atlanta, 43 Ga. 67. 


Ind.—Brashear v. Madison, 142 Ind. 
685, 36 NE 252, 42 NE 349, 33: LRA 
474. 

N. C.—Trotter v. Franklin, 146 N. 
C. 554, 60 SE 509. 

Or.—Pearce v. Gb. Os 
195, -150 RP 855. 

Utah.—Brummitt v. Ogden Water- 
works Co., 33-Utah 289, 93 P 828. 

Va.—Ficklen v. Danville, 146 Va. 
426, 131 SE 689, 132 SE 700. 


Roseburg, 


N. B.—Steeves v. Moncton, 42 N. 
B. 465, 17 DomLR 560. 

Ont.—Cluff v. Ottawa, 23 OntWN 
43. 


See also case supra note 47. 

[a] In suits under statutes (1) 
the rule has been applied. Johnson 
v. Thorndike, 56 Me. 32; Talcott, v. 
Buffalo, 125 N.Y: 280, 26 NE 263; 
Erie R. Co. v. Buffalo, 96 App. Div. 
458, 89 NYS 122 [rev on_ other 
grounds 180 N. Y..192, 73 NE 26]; 
Paul v. New York, 46 App. Div. 69, 
61 NYS 570; Carpenter v. Wise, 92 
Mise. 246, 155 NYS 996 [aff 173 
App. Div. 998 mem, 159 NYS 1104 
mem]; McBride v. Ashley, 91 Misc. 
585, 154 NYS‘1010 [aff 174 App. Div. 
650, 160 NYS 406]; Schieffelin v. New 
York, 65 Misc. 609, 122 NYS 502; 
Coyne v. Yonkers, 57 Misc. 366, 109 
NYS 625; Walter v. McClellan, 48 
Mise. 215, 96 NYS 479; Robinson v. 
Gilroy, 10 Misc. 205, 30 NYS 411; 
Klinck v. Pounds, 163 NYS 1008; 
Butler v. Karb, 96 Oh. St. 472, 117 
NE 953; Fergus v. Columbus, 8 OhS& 
CP 290, 6 OhNP 82; McCaslin _v. 
Perrysburg, 6 OhNPNS 48. (2) The 
mere fact that certain acts are un- 
wise, improvident, or injudicious is 
not ground for granting an injunc- 
tion. Talcott v. Buffalo, 125 N. Y. 


- 280, 26 NE 263; Hearst v. McClellan, 


102 App. Div. 336, 92 NYS 484; Hop- 
per v. Willcox, 76 Misc. 345, 135 NYS 
384 [aff 151 App. Div. 113, 1385 NYS 
384 (aff 206 N. Y. 110, 99 NE 241)]; 
Marsch v. Seibert, 155 NYS 1083; 
Fergus v. Columbus, 8 OhS&CP 290, 
6 OhNP 82. ; 4 

49, Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678, 
93 AmSR 20. 

Ark.—Lackey v. Fayetteville Water 
Co., 80 Ark. 108, 96 SW 622. 

jnd.—Valparaiso v. Gardner, 97 
Ind. 1, 49 AmR 416. 

Towa.—Miller v. Des Moines, 143 
Iowa 409, 122 NW 226, 23 LRANS 815, 
21 AnnCas 207. : 

N. G.—Jones v.. North Wilkesboro, 
150 N. C. 646, 64 SE 866. i, 

Okl.—Afton v. Gill, 57 Okl. 36, 156 
ig! 


658. 

See Griffith v. Vicksburg, 102 Miss. 
1, 58 S 781 (query as to whether an 
abuse of discretion can be prevented 
by an appeal to the courts). 

fa] Suit under statute.—Standart 
vy. Burtis, 46 Hun 82, 15 NYSt 145; 
People’s Gas, ete., Co. v. OSwego, 108 
Mise. 247, 177 NYS 625. 

50. Lackey v. Fayetteville Water 
Co., 80 Ark, 108, 96 SW 622; Standard 
Pav. Co. v. Elgin, 164 Ill. A. 396. 

[a] Suit under statute.—People’s 


Gas, ete., Co. v. Oswego, 108 Misc. 
247, 177 NYS 625. 
51. Right to injunction where 


there is special injury in addition to 


’ 


MUNICIPAL CORPORATIONS 


While,’ in 
to the contrary 


public injury in general see Injunc- 
tions § 28. : 

52. See supra § 4565. 

53. Cal.—Mines v. Del Valle, 257 
P 530; Crowe y. Boyle, 184 Cal. 117, 
193 2 11:03 
pone Prine fold v. Edwards, 84 Ill. 

Ind.—Jordan_ v. 171 
Ind. 280, 86 NE 47. 

Mo.—Hawkins v. St. Joseph, 281 
Sw 420. 
pues ss Naumann v. Knox, 214 NW 

Oh.—Pierce v. Hagans, 79 Oh. St. 
its NE 519, 36 LRANS 1,15 AnnCas 

Okl.—Moore vy. Crabtree, 126 Okl. 
5§, 258 P 916; Afton v. Gill, 57 Okl. 
36, 156 P 658. 

S. C.—Mauldin v. Greenville, 33 S. 
C.\1, 11 SH 434, 8 LRA 291. 

Tenn.—Reams vy. McMinnville, 291 
SW 1067. . 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

See also Louisville Park Comrs, v. 
Speed, 215 Ky. 319, 285 SW 212 
(Where, however, plaintiff taxpayer 
had a special interest in the fund in- 
volved). 

[a] Damages regarded as special. 
—The view has been taken that the 
damages which a particular taxpayer 
will sustain, where his burden of 
taxation will be increased, are not in 
common with the damages to other 
taxpayers, but are special and affect 
his private rights. Schiffmann vy, St. 
Paul, 88 Minn. 43, 92 NW 503. 

54. Cal.—Barto v. San Francisco, 
135 Cal. 494, 67. P 758. See Crowe v. 
Boyle, 184 Cal. 117, 193 P 111 (where 
an injunction was refused, but it ap- 
peared that, in addition to the ab- 
sence of any injury either to the pub- 
lic or the taxpayer, the contract in- 
volved was valid). 

D. C.—Dewey Hotel Co. v. U. S. 
Hlectric Lighting Co., 17 App. 356. 

Ga.—Blanton v. Merry, 116 Ga. 288, 
42 SE 211; Gainesville v. Simmons, 
96 Ga, 477, 23 SE 508. 

Iowa.—Shoemaker y. Des Moines, 
129 Iowa 244, 105 NW 520, 3 LRANS 
382; Searle v. Abraham, 73 Iowa 507, 
35 NW 612. 

La.—Louisiana Nat. Bank v. New 
Orleans, 27 La, Ann. 446. 

Md.—Konig v. Baltimore, 128 Md. 
465, 97 A 887; Williams y. Baltimore, 
128 Md. 140, 97 A 140. 

Mich.—Andrews v. South Haven, 
187 Mich, 294, 153 NW 827, LRA1916A 
908, AnnCas1918B 100; Kimmerle v. 
Cassopolis, 160 Mich, 90, 125 NW 65; 
Chaffee v. Granger, 6 Mich, 51. See 
also Baker v. Grand Rapids, 142 Mich. 
687, 106 NW 208 (where a taxpayer 
sought to enjoin the city from sell- 
ing coal and it appeared that no loss 
had occurred as a result of the city’s 
action). 

Minn.—Anderson v. Montevideo, 137 
Minn. 179, 162 NW 1073. 

Mont.—Larkin v. Butte, 52 Mont. 
410;°158 P 316. 


Logansport, 


Pa.—Gilfillan v. Grier, 145 Pa. 317,, 


22 A 15938. 

S. C.—Dillingham v. Spartanburg, 
75 S. C. 549, 56 SE 381, 117 AmSR 
917, 8 LRANS 412, 9 AnnCas 829. 

Tenn.—Reams v. McMinnville, 291 
Sw 1067 

Tex.—Sayles v. Abilene, (Civ., A.) 
196 SW 1000; Wood vy. Victoria, 18 
Tex. Civ. A. 573, 46 SW 284. 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

“Wash.—Maxwell v. Smith, 87 Wash. 
629,152 P 530. 

Wis.—Berger v. Superior, 166 Wis. 
477, 166 NW 86; Warden v. Hart, 162 
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in some jurisdictions With respect to suits in 
equity,°* ordinarily plaintiff need not show any spe- 
cial injury different from that sustained by other 
taxpayers ;°* but injunction will not lie where it is 
not shown that the act which it is sought to enjoin 
1S. prejudicial to the rights of the taxpayers®+ or 


Wis. 495, 156 NW 466; Kasik y. Jans- 
sen, 158 Wis. 606, 149 NW 398; Bell 
v. Platteville, 71 Wis. 139, 36 NW 831. 

See Jones y. Little Rock, 25 Ark. 
301 (where an injunction was refused 
in,a case in which there was in the 
complaint a mere intimation that 
plaintiff and all other holders of tax- 
able property would be injured). 

[a] Ilustrations.—(1) A taxpay- 
er’s action would not lie to enjoin 
the enforcement of an order by de- 
fendant chief of police, requiring po- 
licemen to purchase uniforms of an- 
other defendant, in the absence of 
any showing that the taxpayers 
would sustain pecuniary loss by such 
order. Kasik v. Janssen, 158 Wis. 
606, 149 NW 398. (2) A bill to enjoin 
a municipal board and other officials 
from removing or interfering with 
the use of a building on grounds 
within the control of the park board, 
which building would be destroyed if 
not removed, could not be maintained 
where taxpayers could not possibly 
be injured since the expenditure in- 
volved was for the purpose of pro- 
tecting public property. Williams vy. 
Baltimore, 128 Md. 140,97 A140. (3) 
A suit to enjoin the operation of a 
liquor dispensary would not lie where 
the dispensary was being operated 
without any cost to the municipality. 
Blanton yv. Merry, 116 Ga. 288, 42 SE 
211. (4) A taxpayer who did not 
show that he was a member of the 
police force could not maintain a suit 
to restrain the examination of police 
officers, in the absence of a showing 
that he would sustain injury as a tax- 
payer. Larkin v. Butte, 52 Mont, 410, 
158 P 316. (5) A taxpayér was not 
entitled to have a city enjoined from 
engaging in selling electrical appli- 
ances as a part of its business of fur- 
nishing electric lignt, where it did 
not appear that any increase in taxa- 
tion resulted or that money was mis- 
appropriated. Andrews v. South 
Haven, 187 Mich. 294, 153 NW 827, 
LRA1916A 908, AnnCas1918B 100. (6) 
Citizens and taxpayers have no right 
of action to enjoin a city from cre- 
ating a board of trustees for a tu- 
berculosis hospital, putting a woman 
upon the board, or accepting a dona- 
tion for the construction of the build- 
ing and the maintenance of the hos- 
pital, since they have no interest 
therein. Le Bourgeois v. New Or- 
leans, 145 La. 274, 82 S 268. 

[b] Improvement on land to which 
municipality has no title.x—The fact 
that municipal authorities intended - 
to construct a wall on property, title 
to which was in a third person, was 
immaterial where the owner had 
granted a license to the municipality, 
which would be irrevocable when 
acted on. Patterson vy. Burlington, 
141 Iowa 291, 119 NW 593. 

[ec] Increase of street car fares.— 
(1) The modification of contracts be- 
tween a city and a street railway 
company, permitting an increase in 
fares aS a war measure for a limited 
time at the suggestion of the national 
authorities in order to avoid a re- 
ceivership, was made for the public 
good, and taxpayers who did not al- 
lege any vested right in regard to the 
original contracts, or that the ordi- 
nance authorizing the increase was 
unreasonable or enacted in bad faith, 
or that taxes would be increased, and 
who did not refer to any law forbid- ° 
ding the city to modify the contract, 
had no interest to sue to enjoin the 
collection of increased fares. Black 
v. New Orleans R., etc., Co., 145 La. 
180, 82S 81. (2) A mere irregularity 
as to the time for putting such ordi- 
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the municipality,®> or that there is immediate or 
imminent danger of these rights being violated,°° 
although it has been held that plaintiff need not 
show threat of an immediate pecuniary loss.°’ 
Plaintiff in his capacity as a taxpayer cannot main- 
tain a suit in which only his private interests are 
involved,** and, it has been held, he must seek such 
relief as will be beneficial to all the class repre- 


sented.°? 


In suits under statutes, the necessity for a show- 
ing of an interest in plaintiff,°° and for injury or 
damage to the municipality or to taxpayers,** has 


been recognized, and where there 


is no imminent 
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that the act complained of would result in a pecu- 
niary loss to the municipal corporation.** : 
not necessary to show that plaintiff will suffer pe- 
culiar or special injury;°° in fact, some statutes 
do not authorize a suit merely to protect the in- 
dividual interest of plaintiff.°° 

Extent of interest or loss or injury. The fact 
that the pecuniary interest of plaintiff. is small,° 
or that the amount of his tax will be increased only 
a shght ‘amount as a result of the act complained 
of,®* does not affect his right to an injunction; and, 
according to some cases, plaintiff need not show 
the extent of the damages which he has sustained.®® 


Tiers 


danger of injury, an injunction will not be granted.®* [§ 4570] (6) Motive, Intention, or Adverse Inter- 


Thus, under some statutes, in order 
official act’? may be enjoined it must appear that 
such act is one which imperils the public interests 
or is ecaleulated to work public injury or to pro- 


duce some public mischief,®? but it 


nance into effect would not support a 
suit, assuming there was an irregu- 
larity. Black vy. New Orleans R., etc., 
Co., supra. 

{[d] Possible injury to others than 
plaintiff.—W here a city had the right 
of first appropriation of waters from 
a certain creek, a taxpayer who was 
snot a subsequent appropriator could 
not maintain a suit to enjoin the city 
from procuring a water supply from 
the creek on the ground that. the 
rights of a Subsequent: appropriator 
might be affected. Carlson v. Helena, 
48 Mont. 1, 114 P 110. 

55. Richmond y. Davis, 103 Ind. 
449, 3 NE 130. 

{a] Rule applied where a taxpayer 
sought to have municipal authorities 
enjoined from building on land held 
by the municipality under leases al- 


leged to be void. Richmond y. Davis, | 


103 Ind. 449, 3 NE 130. 

In suit under statute see infra text 
and note 61. 

56. lowa.—Dodge v. Council Bluffs, 
57 Towa 560, 10 NW 886. J 

Mich.—Bates v. Hastings, 145 Mich. 
574, 108 NW 1005. i 

Minn.—Reed v. Hibbing, 150 Minn. 
130, 184 NW 842. 

Pa.—Christian v. Dunn, 8 Kulp 320. 

S D.— Bailey v. Sioux Falls, 19 S. 
D, 231, 103 NW 16. 

Tenn.—Public Ledger Co. v. Mem- 
phis, 93 Tenn. 77, 23 SW 51; Hurlburt 
vy, Lookout Mountain, (Ch.) 49 SW 

01. 

; 57. Miller v. Des Moines, 143 Iowa 
409, 112 NW 226, 28 LRANS 815, 21 
AnnCas 207. 

58. Kelly v. Baltimore, 53 Md. 134. 

59. Schlanger v. West Berwick 
Borough, 261 Pa, 605, 104 A 764. 

60. Parsons v. Northampton, 154 
Mass. 410; 28 NE 350. 

61. Campbell v. New York, 244 N. 
“Y, 317, 155 NE 628, 50 ALR 1473; 
Johnston v. Garside, 65 Hun 208, 20 
NYS 327; Gilgar v. Low, 38 Misc. 292, 
77 NYS 852; Tappen v. Crissey, 64 
HowPr (N. Y.) 496; Buning v. Cincin- 
nati “St-'R.. Co.7 1) Oh: Cir’ Ct: 323,11 
Oh. Cir. Dec. 178; Fergus v. Colum- 
bus, 8 OhS&CP 290, 6 OhNP' 82. 

[a] Benefit to municipality.—(1) 
The fact that the municipality was 
actually benefited by the act com- 
plained of has been considered in 
cases in which an injunction was de- 
nied. Kelly v. Miller, 78 Misc. 584, 
139 NYS 991; Gilgar v. Low, 38 Misc. 
292, 77 NYS 852. (2) But the view 
has been taken that, where an act is 
clearly illegal or unjust, it will be en- 
joined although, if authorized, it 
might be to the advantage of the 
municipal corporation. Nathan vv. 
O’Brien, 117 App. Div. 664, 102 NYS 
947 


62. Tietz v. Williams, 91 Misc. 623, 
155 NYS 612 [aff 170 App. Div. 964 


mem, 155 NYS 1144 mem]; Press Pub. | v. 
Co. v. Holahan, 29 Misc. 684, 62 NYS!'Smith vy. Philadelphia, 


that an ‘‘illegal 


is not necessary 


872 [aff 54 App. 67 
NYS 1144 mem]. 

63. Western New York Water Co. 
v. Buffalo, 242 N. Y. 202, 151 NE 207; 
Altschul vy. Ludwig, 216 N. Y. 459, 111 
NE 216; Rogers v. O’Brien, 153 N. Y. 
357, 47 NE 456; Schieffelin v. Craig, 
183 App. Div. 515, 170 NYS 603; Van- 
dervoort v. Troy, 130 Misc, 151, 2238 
NYS 454; Sebring v. Starner, 119 
Mise. “651; #97 NYS 0201; marley sv: 
Lockport, 61 Misc. 417, 113 NYS 702. 

“The basic theory of such an action 
is that the illegal action is in some 
way injurious to municipal and pub- 
lie interests and that if permitted to 
continue it will in some manner re- 
sult in increased burdens upon and 
dangers and disadvantages to the mu- 
nicipality and to the interests repre- 
sented by it and so to those who are 
taxpayers.” Western New York 
Water Co. -v. Buffalo, 242 N. Y. 202, 
207, 151 NE 207. 

64. Altschul v. Ludwig, 216 N. Y. 
459, 111 NE 216; Brill v. Miller, 140 
App. Div. 602, 125 NYS 865; Tompkins 
v. Pallas, 47 Misc. 309, 95 NYS 875. 

[a] Rule applied to a suit to re- 
strain a superintendent of buildings 
from approving plans for the erection 
of a building which would be illegal. 
Altschul vy. Ludwig, 216 N. Y. 459, 
111 NE 216; Brill v. Miller, 140 App. 
Div. 602, 125 NYS 865. 

[b] Too narrow statement as to 
scope of statute.—(1) Statements, 
found in some cases, to the effect that 
the illegal act must in some manner 
affect the estate, funds, or property 
rights of the municipality (Slavin v. 
McGuire, 205 N. Y.. 84, 98 NE 405, 
AnnCas1913C 881; In re Reynolds, 202 
N.\ Y.. 430; 96 NE 87, 416; Tietz v. 
Williams, 91 Misc. 623, 155 NYS 612 
{aff 170 App. Div. 964 mem, 155 
NYS 1144 mem]; Gilgar v. Low, 388 
Misc. 292, 77 NYS 852) (2) are ap- 
parently too narrow (see Altschul v. 
Ludwig, 216 N.' Y. 459, 111 NE 216; 
Tompkins v. Pallas, 47 Mise, 309, 95 
NYS 875). 

{c] The fact that an act is against 
public policy and is prohibited by 
statute shows that it is likely to 
produce some public injury. Sebring 
he rag 119 Mise. 651, 197 NYS 

65. Brill v. Miller, 140 App. Div. 
602, 125 NYS 865; Gerlach vy. Brand- 
reth, 34 App. Div. 197, 54 NYS 479; 
Guenther v. Patch, 76 Misc. 649, 135 
NYS 629 [rev on other grounds 155 
App, Div. 27, 140 NYS 223]. 

66. Rogers v. O’Brien, 1538 N. Y. 
357, 47 NE 456; Holtz v. Diehl, 26 
Misc. 224, 56 NYS 841. 

Pe a of statutes see supra § 

67. Brockman y. Creston, 79 Iowa 
587, 44 NW 822; Saxon' v. New Or- 
leans, 124 La. 717, 50 S 663; Hawkins 
St. Joseph, (Mo.) 281 SW 420; 
17 Pa. Dist: 


Div. 638 mem, 


est of Plaintiff..° Under general rules’! it has been 
held that if plaintiff is a taxpayer and his rights 
as such are affected, his motives in bringing suit 
are not material’? and his right to sue is not 
affected by the fact that he may have some purely 


231 [aff 227 Pa. 423, 76 A 221]: 

68. Rock Island y. Huesing, 25 Ill. 
A. 600 [rev on other grounds 128 Ill, 
465, 21 NE 558, 15 AmSR 129]. 

69. See infra § 4622. 


70. Conduct and motive of com-— 


plainant as affecting right to injunc- 
nee? ies general see Injunctions §§ 
—58. 


71. See Actions § 66. 

72. Ind.—Noble v. Davison, 177 
Ind. 19, 96 NE 325. 

Iowa.—Brockman vy. Creston, 79 


Iowa 587, 44 NW 822. 

Ky.—Owensboro Waterworks Co. v. 
Owensboro, 96 SW 867, 29 KyL 1118. 

Md.—Packard y. Hayes, 94 Md. 233, 
520A 32. 

N: D.—Engstad vy. Dinnie, 8 N. D. 
1, 76 NW 292. 

Pa.—Mazet v. Pittsburgh, 137 Pa. 
548, 20° A 693 [aff 6 Pa. Co. 599]; 
Sanit v. Philadelphia, 6 Pa. Dist. 
Tex.—Texas Electric, ete, Co. v. 
Vernon, (Civ. A.) 266 SW 600; Corpus 
SF a v. Mireur, (Civ. A.) 214 SW 


Wash.—Times Pub. Co. v. Everett, 
9 Wash. 518, 37 P 695, 48 AmSR 865. 

See Consumers’ Co. y. Chicago, 313 
Ill. 408, 145 NE 114 (where the court 
stated that the imputations as to 
plaintiff's motives were unwarranted, 
and served no useful purpose). 

[a] Where a taxpayer had a right 
to sue to enjoin the performance of a 
contract, illegal because a trustee of 
the municipality was interested in it, 
the fact that plaintiff wished to com- 
pel the resignation of such trustee 
was immaterial, Nobel v. Davison, 
177 Ind. 19, 96 NE 325. ; 

[b] In New York (1) in suits 
brought under the statute the rule 
has been laid down that the motive 
of plaintiff is not material. Brill v. 
Miller, 140 App. Div. 602, 125 NYS 
865; Marsch vy. Seibert, 155 NYS 1083. 
(2) The fact that in bringing thesuit 
plaintiff may be moved by his private 
interests or grievance does not affect 
his right to an injunction. Molloy v. 
New Rochelle, 198 N. Y. 402, 92 NE 
94, 30 LRANS 126; Shewan v. Mills, 
211 App. Div. 687, 208 NYS 381 [rev 
124 Mise. 184, 207 NYS 155]; Brill v. 
Miller, supra; Gage v. New York, 110 
App. Div. 403, 97 NYS 157; Grace v. 
Forbes, 64 Mise. 130, 118 NYS 1062. 
See Belt Line R. Corp. v. New York, 
118 Misc. 665, 195 NYS 208 (where ‘the 
operation by a city of a bus line was 
enjoined in an action by a railroad 
company which was a taxpayer and 
was operating a competing line). (3) 
Thus the fact that plaintiff is a dis- 
appointed seeker after the contract 
involved in the suit or is favorably 
disposed toward such seeker does not 
affect his right to an injunction. 
Shewan v. Mills, supra; Gage v. New 
York, supra; Grace y. Forbes, supra 
(action to restrain performance of 
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private right or interest which will be affected by 
the action .which he seeks to prevent.7* 
is authority for the view that the motive of plain- 
tiff may be considered in determining what relief 
Moreover, the view is taken 
in some cases that the fact that plaintiff is proceed- 
ing in the interest of third persons who themselves 
would not be entitled to relief is ground for re- 
fusing an injunetion;’ but it has also been held 
that the facts that a third person is to defray the 
expenses and that such person induced the bring- 
ing of the suit do not affect plaintiff’s right to 


shall be granted.’ 


contract). (4) But it has been held 
that the court may refuse to grant an 
injunction where it is perfectly ap- 
parent upon the face of the papers 
that the application is not made for 
the purpose of protecting the tuxpay- 
ers or the municipality, but for an ul- 
terior purpose which will impose an 
additional burden upon the munici- 
pality. Nathan vy. O’Brien, 117 App. 
Div. 664, 102 NYS 947. (5) Thus an 
injunction was denied where, on the 
conceded facts, the application was 
made to compel the city officials to 
accept a bid largely in excess of that 
which had been accepted, and to im- 
pose additional burdens on the city. 
Nathan vy. O’Brien, supra. (6) A mo- 
tion for a preliminary injunction in 
a suit to restrain a city from con- 
tracting with a firm of architects to 
prepare plans for a new public build- 
ing was denied, where the purpose 
was to compel the city to approve an 
oral contract previously made with 
another firm of architects, which con- 
tract had been disapproved by the 
corporation counsel. Hoyt v. Steers, 
76 Misc, 21, 136 NYS 58 [aff 154 App. 
Div. 888 mem, 138 NYS 1122 mem]. 
(7) An injunction has been refused 
on the theory that the suit was not 
brought to protect plaintiff's interest 
as a taxpayer, but to protect the in- 
terest of a private corporation. Kim- 
ball v. Hewitt, 15 Daly 124, 3 NYS 


796 [aff 2 NYS 697]; Hull v. Ely, 2 
AbbNCas (N. Y.) 440. 
[ec] In Ohio (1) the view has 


been taken that the facts that plain- 
tiff has some personal motive and 
that he may be influenced by matters 
other than the mere protection of the 
public do not affect his right to main- 
tain a suit under the statute. Ray- 
nolds v. Cleveland, 2 Oh. Cir. Ct. N. 8. 
139° 24. On. Cir: Ct 215.2. 4iC2). But. in 
other cases in that state the motive 
of plaintiff has been considered. 
Mathers vy. Cincinnati, 7 Oh. Dec. (Re- 
print) 521, 3 CincLBul 709; Ampt v. 
Cincinnati, 15 OhS&CP 237, 2, OhNP 
NS 489; Johnson v. Farley, 11 OhS& 
CP 639, 8 OhNP 498; Fergus v. Co- 
lumbus, 8 OhS&CP 290, 6 OhNP 82; 
Gallagher v. Johnson, 1 OhS&CP 264, 
31 CincLBul 24. (8) Thus the fact 
that plaintiff was himself a competi- 
tor for the award of a contract in- 
volved in the suit has been consid- 
ered. Mathers vy. Cincinnati, supra. 

73. %Jll.—Holden y. Alton, 179 Ill. 
318, 53 NE 556. 

Ky. —Owensboro Waterworks Co. v. 
Owensboro, 96 SW 867, 29 KyL 1118. 

Tex.—Texas Blectric, éte,, Co... Vv. 
Vernon, (Civ. A.) 266 Sw 600; Corpus 
Christi v. Mireur, (Civ. A.) "214 SW 
528. 

Wash.—Times Pub. Co. v. Everett, 
9 Wash, 5f£8, 37 P 695, 43 AmSR 
865. 
Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 603, 106 Am 
SR 931. 

Ont.—Holmes vy. Goderich, 5 Ont. L. 
33, 1 OntWR 814 [allowing app 1 Ont 
WR 367]. 

[a] In the case of a suit to enjoin 
the making or performance of a con- 
tract, the mere fact that plaintiff had 
-sought the contract in question, or 
desired that 2 certain person should 
obtain it, is not fatal to a successful 
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relief.7¢ 
But there 


maintenance of the suit. Holden v. 
Alton, 179 Ill. 318, 53 NE 556; Corpus 
Christi v. Mireur, (Tex. Civ. A.) 214 
SW 528; Times Pub. Co. v. Everett, 
owes 518, 37 P 695, 43 AmSR 


{[b] Plaintiff as competitor of mu- 
nicipal corporation.—The fact that 
plaintiff has a business or plant 
which would be operated in competi- 
tion with a similar business or plant 
of the municipal corporation is not 
ground for refusing to enjoin the 
misappropriation or diversion of 
funds on the part of municipal au- 
thorities in connection with the estab- 
lishment of such municipal business 
or plant. Owensboro Waterworks Co. 
v.-Owensboro, 96 SW 867, 29 KyL 
1118; Texas eects te alts Co. v. Ver- 
non, (Tex. Civ. A.) 266 SW 600. 

74 See infra § 1628 

75. Bednarski v. West Hammond, 
170 Ill, A. 543; Stubbs y. Aurora, 160 
Ill. A. 351. Sée Standard Pav. Co. v. 
Figin, 164 Ill. A. 396 (where, however, 
plaintiffs were apparently prosecut- 
ing the suit in their own names in 
good faith); Saxon v. New Orleans, 
124 La. 717, 50 S 663 (where the 
court, without deciding that evidence 
to the effect that plaintiff was em- 
ployed by a third person to bring suit 
could be considered, found that there 
was nothing to show that plaintiff 
was representing any other interest 
than his own). But see Rock Island 
v. Huesing, 25 Ill. A. 600 [rev on 
other grounds 128 Ill. 465, 21 NE 558, 
15 AmSR 129] (to the effect that the 
right to an injunction is not affected 
by the fact that plaintiff is proceed- 
ing in the ,interest of other private 
individuals). 

[a] In Ohio (1) the right of a tax- 
payer to maintain a suit under the 
statute has been denied where he 
merely permits the use of his name 
by others who are seeking to protect 
private interests. Ampt v. Cincinnati, 
15 OhS&CP 237, 2 OhNPNS 489; Gal- 
lagher y. Johnson, 1 OhS&CP 264, 31 
CincLBul 24. (2) But the fact that a 
taxpayer is to be indemnified against 
the costs and expenses of the action 
by a company which may be inciden- 
tally benefited by the success of the 
action will not affect the right to sue 
where it appears ‘that the taxpayer 
intended to sue, and his principal 
object was to prevent the execution 
by the muniCipality of an unlawful 
contract, but he was unable to under- 
take the payment of the costs and ex- 
penses in case he should fail in the 
action. McClain vy. McKisson, 15 Oh. 
Cir. Ct. 517; 8 Oh, \Cir. Dee) 35.7. 

76. Goshert v. Seattle, 57 Wash. 
645, 107 P 860. 

77. Enjoining: 

Assessment of tax: 
- In general see Taxation [387 Cyc 
1122 et seq]. 

License tax see Licenses § 136. 
Collection of tax: 

In’ general see Taxation [37 Cyc 

1258 et seq]. 
License tax see Licenses § 136. 
Municipal tax from’ individual tax- 
payer see supra §§ 4515-4522. 
Levy of tax in general see Taxation 

Pst Oye. ithe 
Misapplication of funds 

see infra §§ 4077-4583. 


in general 
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[§ 4571] (7) Particular Acts or Transactions— 
(a) Levy and Collection of Tax or Assessment.’* 
municipal corporation may be enjoined at the in- 
stance of taxpayers from levying an illegal tax, 
or one for an illegal or unauthorized purpose,*® 
and in some eases the right of a taxpayer to an 
injunction against the collection of any part of 
such a tax has been recognized or upheld.7® 
over, the right of a taxpayer to maintain a suit to 
enjoin the making of a threatened illegal assess- 
ment against the municipal corporation on account 


A 


More- 


Special assessment against taxpay- 
one property see supra §§ 3290-— 


78. Cal.—Bradford v. San Fran- 
cisco, 112 Cal. 537, 44 P 912. 

Ga.—Duberly y. Morris, 163 Ga. 
144, 135 SE 718; Hemerick y. Athens, 
89 Ga. 674, 16 SE 72. 

Ill.—Howell v. Peoria, 90 Ill. 104; 
Springfield vy. Edwards, 84 Ill. 626; 
Rock Island v. Huesing, 25 fll. A. 600 
{rev on other grounds 128 Ill. 465, 21 
NE 558, 15 AmSR 129]. 


Ind.—Jordan vy. Logansport, 171 
Ind. 280, 86 NE 47; Logansport v. 
Jordan, 171 Ind. bot Spo IN E959, ont 


LRANS: 1036, 17 AnnCas 415. 
La.—Powell v. Providence, 127 La. 
66, 53 S 429. 
Nebr.—Morton v. Carlin, 51 Nebr. 
202, 70 NW 966, 


Va. —Lynchburg, ete. R, Co. v. 
Dameron, 95 Va. 5455) 28 pO Ey woo 
(dictum). 


Wash.—Asia vy. Seattle, 119 Wash. 
674, 206 P 366. 

See Meyers v. Walker, (Tex. Civ. 
A.) 264 SW 314 (where the court re- 
versed a decree dismissing a bill 
which contained, among other prayers, 
a prayer to enjoin the levy and col- 
lection of a tax to pay interest on 
certain bonds). 

[a] Mlustrations.—(1) Levy of 
tax for the payment of principal and 
interest on illegal bonds. Hemerick 
v. Athens, 89 Ga. 674, 16 SE 72; Mor- 
ton v. Carlin, 51 Nebr. 202, 70 NW 
966. (2) Levy of tax for the payment 
of an indebtedness in excess of a con- 
Stitutional or statutory debt limita- 
tion. Bubberly v. Morris, 163 Ga. 
144, 1385 SE 718; Hcewell v. ’Peoria, 90 
Ill. 104; Springfield v. Edwards, 84 
Tl. 626: Logansport v. Jordan, 171 
Ind. 121, 85 NE 959, 37 LRANS 1036, 
17 AnnCas 415. 

[b] Extension of tax.—A taxpayer 
may maintain a suit to enjoin the ex- 
tension of an illegal tax, irrespective 
of the question whether he could also 
successfully defend against the col- 
lection of the tax levied on his 


pronen ky O’Beirne v. Elgin, 187 Il. 
79. ‘Ga.—Hemerick v. Athens, 89 


Ga. 674, 16 SE 72. See Canuet v. 
Guyton, 147 Ga. 667, 95 SE 227. 

Ill.—Springfield v, Edwards, 84 Ill. 
626; Rock Island v. Huesing, 25 Ill. 
A. 600 [rev on other grounds 128 Ill. 
465, 21 NE 558, 15 AmSR 129]. See 
Welch v. Post, 99, Ill. 471 (where, 
however, it does not clearly appear 
that plaintiffs sought to prevent the 
collection of a tax from all taxpay- 
ers); Sherlock vy. Winnetka, 68 Ill. 
530, 59 Ill. 389 (where it was held 
that the collection of a tax for the 
payment of the interest on certain 
bonds should have been enjoined). 

Minn.—Fairley v. Duluth, 150 Minn. 
374, 185 NW 390, 32 ALR 1258. 

Pa.—O’ Mara v. Exeter Borough, 21 
Pa. Dist. 962. 

Va.—Campbell v. Bryant, 104 NES 
509, 52 SE 6388; Lynchburg, ete., R. 
Sos Dameron, 95 Va. 545, 28 SE 951 
(dictum). 

See London v. Wilmington, 78 N. C. 
109, 111 (where the court said: “It 
must be considered settled in this 
State, that a taxpayer may institute 
an action either alone or on behalf of 
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of a public improvement has been upheld.®® A suit 
to enjoin the collection of taxes on the ground that 
the statute which purports to incorporate the munici- 
pality involved is unconstitutional and void has 
been upheld,®! but it has also been held that a suit 
to enjoin the collection of taxes cannot be based 
on the alleged fact that the municipality has failed 
to keep its streets in good repair and has therefore 
become extinct.82. Where it is not shown that the 
tax is illegal, an injunction will not be granted ;** 
nor will a suit lie to enjoin the collection of author- 
ized taxes where it is based on the possibility that 
if collected the municipal authorities will misapply 
them.’ It has been held that the action of munici- 
pal authorities in levying a tax for the payment of 
certain bonds will not be restrained at the instance 
of a taxpayer where such action would be ordered 
at the instance of the holders of such bonds.*® 
Necessity for, and effect of, statutory provisions. 
In some jurisdictions it seems that a representative 
suit by taxpayers to restrain the levy*® or collec- 
tion®’ of a tax does not lie in the absence of statu- 
tory authorization where they have no interest 
apart from that of the general body of taxpayers. 
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[§§ 4571-4572 


But under certain statutes the right of taxpayers 
to sue to enjoin the levy of a tax to pay an illegal 
charge has been recognized in some cases ;** and the 
taxpayer must bring himself within the provisions 
of the statute,8® and under some statutes, where 
the inclusion of a certain amount in the levy is 
merely a technical illegality, suit will not lie;°° 
moreovey, the court will not interfere with matters 
which are within the discretion of the municipal 
authorities. 

Suit against beneficiary of tax. The right of tax- 
payers to maintain an action against the beneficiary 
of a special tax, to enjoin the collection of such 
tax, has been recognized.°? 

[§ 4572] (b) Incurring Indebtedness or Issuing 
Evidence of Indebtedness®*—aa. In General. While 
in some jurisdictions persons suing as general tax- 
payers cannot sue to enjoin municipal authorities 
from creating an illegal or unauthorized indebted- 
ness in the absence of statutory authorization,®* in 
most jurisdictions municipal authorities may be en- 
joined at the suit of taxpayers from incurring such 
an indebtedness,®> even in the absence of stat- 


all others similarly situated, to en- 
join the collection of an illegal tax, 
at least by a County or City’’). 

[a] Tax rate fixed by borough 
council without approval of burgess. 
—O’Mara y. Exeter Borough, 21 Pa. 
Dist. 962. 

Enjcining collection of tax against 
individual taxpayers see supra §§ 
4515-4522. 

80. Jordan v. Logansport, 171 Ind. 
280, 86 NE 47. 

[a] Assessment for debt in excess 
of constitutional limitation.—(1) A 
taxpayer of a city may, as such, en- 
join a threatened assessment against 
the city for the construction of a 
sewer, on the ground that the assess- 
ment is for a debt in excess of a con- 
stitutional limitation. Jordan v. Lo- 
gansport, 171 Ind. 280, 86 NE 47. (2) 
Such suit is not premature, as a tax- 
payer need not wait until a lien or 
apparent lien and cloud on his title 
are about to be created. Jordan v. 
Logansport, supra. (3) Laches and 
oe to sue in general see infra § 
4600. 

81. Campbell v. Bryant, 104 Va. 
509, 52 SE 638. 

82. Hornbrook v. Elm Grove, 40 
W. Va. 548, 21 SE 851, 28 LRA 416. 

{a] Reason for rule.—A forfeiture 
of the charter of a municipal corpora- 
tion cannot be enforced or taken ad- 
vantage of in any legal proceeding 
eollaterally or incidentally. That for- 
feiture must be declared in a proper, 
direct way. The state only can en- 
force such forfeiture, as it alone has 
the right to waive or enforce it. 
Hornbrook vy. Elm Grove, 40 W. Va. 
543, 21 SE 851, 28 LRA 416. 

83. Austin v. Nalle, 85 Tex. 520, 22 
SW 668, 960 [rev (Civ. A.) 21 SW 
375]. 

84. Strohm y. Iowa City, 47 Iowa 
42, 

85. Duffy v. Greensboro, 186 N. C. 
470, 120 SE 53. 

86. Comins v. Jefferson County, 64 
N. Y. 626 [aff 3 Thomps, & C. 296]; 
Schieffelin v. Craig, 183 App. Div. 515, 
170 NYS 603. But see Wood vy. 
Draper, 24-Barb. (N. Y.) 187, 195, 4 
AbbPr 322 (where the court:said: ‘It 
must, therefore, be regarded as the 
settled law of this court, that it will 
grant its aid to restrain by injunc- 
tion the imposition of any tax or 
burthen on the tax payers of this city 
contrary to law, on a complaint filed 
by any tax payer on his own behalf 
as well as on behalf of others simi- 
larly interested’). Contra Shepard v. 
Wood, 13 HowPr (N. Y.) 47. 


87. -Peo. v. Morgan, 65 Barb, 473, 
1 Thomps. & C. 101 [rev on other 
grounds 55 N. Y. 587] (dictum). See 
Gilkey v. Merrill, 67 Wis. 459, 30 NW 
733 (where, however, the suit was to 
set aside the entire assessment on 
property within the limits of a mu- 
nicipal corporation). 

88. Hills v. Peekskill, 26 Hun (N. 
Y.) 161; Latham vy. Richards, 15 Hun 
129, 12 Hun 360 [app dism 72 N. Y. 
607 mem]. See Farmington Village 
Corp. v. Sandy River Nat. Bank, 85 
Me. 46, 26 A 965; Dyar v. Farmington 


‘Village Corp., 70 Me. 515; Hendrick- 


son v. New York, 160 N. Y. 144, 54 
NE 680 (where a decree directing 
judgment for plaintiff in a suit in 
which plaintiff sought to enjoin the 
levy of a tax for the purpose of mak- 
ing payment on account of a certain 
contract was affirmed); Trumbull v. 
Palmer, 104 App. Div. 51, 93 NYS 349 
{mod 42 Misc. 628, 87 NYS 614] (as 
to rights of taxpayers under Code 
Civ. Proc. § 1925). , 

89. Mead v. Turner, 60 Misc, 145, 
112 NYS 127 [aff 134 App. Div. 691, 
119 NYS 526]. 

[a] Fraud or illegality—A tax- 
payer’s action to enjoin municipal au- 
thorities from issuing a warrant for 
the collection of a tax to pay the ex- 
penses of a public improvement can- 
not be maintained in the absence of 
proof that the authorities are about 
to act, or have acted, illegally or 
fraudulently. Mead v. Turner, 60 
Misc, 145, 112 NYS 127 [aff 134 App. 
Div. 691, 119 NYS 526]. 

90. Schieffelin v. Craig, 183 App. 
Div. 515, 170 NYS 603. i 

[a] Where purpose of tax legal.— 
Suit by a taxpayer of the city of New 
York to restrain the raising, by taxa- 
tion, of funds to pay a lawful assess- 
ment against the city for its share of 
the expenses of a street improvement, 
is not authorized by Gen. Mun. L. 
§ 51, even if the inclusion of such 
amount was technically illegal, 
Schieffelin v. Craig, 188 App. Div. 515, 
170 NYS 608. 

91. Schieffelin v. Craig, supra. 

[a] When tax to be imposed.— 
Where L. (1917) c 396, amending 
Greater New York Charter § 247, had 
determined on taxation as the man- 
ner of payment by the city of an as- 
sessment of its share of the expenses 
of a street improvement, a taxpayer 
was not entitled to be heard as to the 
time of payment of the tax as the 
statute left to the discretion of the 
board of estimate the question as to 
the year in which the tax should be 


imposed. Schieffelin v. Craig, 183 
App. Div. 515, 170 NYS 603. 

92. Lawson y. Opelousas, ete., R. 
Co., 129 La, 649, 56 S 625. 

93. Municipal indebtedness: 

In general see supra §§ 4030-4270. 
Limitation in general see supra §&§ 

4047-4066. 

Relief granted see infra §§ 4628-4633. 

94 Johnson y. Thorndike, 56 Me. 
32; Prince v. Crocker, 166 Mass. 347, 
44 NE 446, 32 LRA 610; Ayers v. 
Lawrence, 59 N. Y. 192. See also 
supra § 4550, 4565. 

95. U. S.—City Water Supply Co. 
v. Ottumwa, 120 Fed. 309. 

Ala.—Colvin v, Ward, 189 Ala. 198, 
66 S 98. , 

Cal.—Bradford v. San Francisco, 
112 Cal. 537, 44 P 912. 

D. C.—Downing vy. Ross, 1 App. 251. 

Fla.—Peck y. Spencer, 26 Fla. 23, 
7S 642. 

Ga.—Brumby v. Marietta Lights, 
etc., 147 Ga. 592, 95 SE 7; Renfroe v. 
Atlanta, 140 Ga. 81, 78 SE 449, 45 
LRANS 1173; Hudson v. Marietta, 64 
Ga. 286. 

Ill.— East Moline v. Pope, 224 Tl. 
386, 79 NE 587; Chicago vy. Nichols, 
177 Il, 97, 52. NE. 359. 

Ind.—Sackett vy. New Albany, 88 
Ind, 473, 45 AmR 467; Madison v. 
Smith, 83 Ind. 502 (dictum), 

Iowa.—Shoemaker v. Des Moines, 
129 Iowa 244, 105 NW 520, 3 LRANS 
382 (dictum); Lough v. Estherville, 
122 Iowa 479, 98 NW 308. 

Ky.—West Covington y. Dods, 152 
By ath, 153 SW 964. , 

a.—Dunham y. Slidell, 133 La. 212 
62 S 635, fe 

Md.—Weber v. Probey, 125 Md. 544, 
94 A 162; Rushe y. Hyattsville, 116 
Md. 122, 81 A 278, AnnCasi1913D 73; 
Baltimore y. Gill, 31 Md. 375.. _ 

Mich.—George v. Wyandotte Elec- 
tric Light Co., 105 Mich. 1, 62 NW 
985; Putnam vy. Grand Rapids, 58 
ees Khan NW 330. . 

nn.—Schiffmann yv. St. Paul, 88 
Minn, 48, 92 NW 5038; Hodgman y. 
bei ct Se kt 20 Minn. 48. 

Miss.—Clarksdale v. Broaddus, -7 

Miss. 667, 28 S 954. pix ike 
ont.—Milligan v. Miles City, 51 
Mont. 374, 153 P 276, LRA1916C. 395. 

Nebr.—Tukey v. Omaha, 54 Nebr. 
ae ia ee ae 69 AmSR 711. 

. C— arton v. Greensboro, 1 
N. C. 356, 59 SH 1043. i 
Oh.—Kissell y. Columbus Grove, 11 


cas Dec. (Reprint) 501, 27 CineLBul 


Okl.—Moore v. Crabtree, 126 Okl, 
56, 258 P 916 (recognizing rule); El 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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We 


§ 4572) 


ute;°° as where the indebtedness will exceed the 
authorized debt limit®’ or the revenues of the cur- 
rent year where expenditures are so limited,®® or the 
authorities are proceeding in an illegal manner.®? 
These rules are subject to the qualifications and 
exceptions heretofore! and hereinafter stated.? 
Matters of discretion, judgment, or policy. In 
the absence of fraud or bad faith, or palpable abuse, 


the court will not interfere with 


discretionary powers in. regard to the transaction 
which is attacked,® nor will it consider matters in 


which are involved only questions 


Reno y. Cleveland-Trinidad Pav. Co., 
25 Okl. 648, 107 P 163, 27 LRANS 650; 
Hannan v. Lawton Bd. of Education, 
25 Okl. 372, 107 P 646, 30 LRANS 214. 
er aE VidOdD; 20, On 24.2, 1365 P 

Pa.—Pepper v. Philadelphia, 181 
Pa, 566, 37 A. 579 [rev 6 Pa. Dist. 
317]; Bullitt v. Philadelphia, 19 Pa. 
Dist. 1083 [aff 230 Pa. 544, 79 A 752]. 

S. C.—Stone v. Greenville, 11:3 Sines 
407, 102 SE 755, 

S. D.—Julson vy. Sioux Fails, 48 S. 
D. 452, 205 NW 43. 

Tenn.—Colburn v. Chattanooga, 2 
Tenn. Cas. 22. 

Tex.—Austin v. McCall, 95 Tex. 565, 
68 SW 791 [rev on other grounds 
(Civ. A.) 67 SW 192]. 


Ve.—Lynchburg, ete. R. Co. v. 
Dameron, 95 Va. 545, 28 SEH 951 
(dictum). 


Wash.—Pratt y. Seattle, 111 Wash. 
104, 189 P 565. 

W. Va.—Spilman vy. Parkersburg, 
35 W. Va. 605, 14 SE 279. 

Wis.—Fowler v. Superior, 85 Wis. 
411, 54 NW 800. 

Ont.—Holmes vy. Goderich, 5 Ont. 
L. 33, 1 OntWR 814, 23 CanLTOce 
Notes 12 [allowing app 1 OntWR 


‘ [a] Assumption of indebtedness.— 


“An action by a taxpayer to prevent 


municipal authorities from assuming 
as a general indebtedness on the part 
of the municipal corporation an obli- 
gation which cannot legally be as- 
sumed has been upheld. Pratt v. Se- 
attle, 111 Wash. 104, 189 P 565. 

[b] Loan.—A taxpayer can main- 
tain a suit to enjoin negotiation of an 
ultra vires loan by the corporation. 
Rushe vy. Hyattsville, 116 Md. 122, 81 
A 278, AnnCas1913D 73. 

[ec] Statutory authorization.—(1) 
In some jurisdictions statutes have 
been enacted which authorize taxpay- 
ers to maintain suits to prevent the 
creation of an illegal pr unauthorized 
indebtedness. Blood y. Beal, 100 Me. 
30, 609 A 427; Reynolds v. Waterville, 
92’ Me. 292, 42 A 558; Johnson v. 
Thorndike, 56 Me, 32: Draper v. Fall 
River, 185 Mass. 142, 69 NE 1068; 
Browne v. Boston, 179 Mass. 321, 60 
NE 934; Prince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610; Ayers v. 
Lawrence, 59 AY et o2: Mander v. 
Coleman, 109 App. Div. 454, 95 NYS 
696. (2) The words “property, funds, 
or estates,” as used in an act au- 
thorizing a taxpayer’s suit against 
municipal officials ‘‘to prevent waste 
or injury to any property, funds or 
estate,” embrace a municipality’s 
eredit and power of taxation and of 
borrowing money. Ayers v.° Law- 
rence, 59 N. Y. 192 [rev 1 Thomps. & 
cG. 5 addenda]. (3) Plaintiff must 
bring his case within the terms of 
the applicable statute. Johnson v. 
Thorndike, 56 Me, 32; Carlton v. 
Salem, 103 Mass. 141. (4) Allegations 
that the city had passed certain ordi- 
nances and made certain contracts 
in regard to the distribution of 
water, and the establishing of rates 
therefor, which must lead to taxation 
in the future for an illegal purpose, 
and that the city intended to raise 
money thereafter by taxation or 
pledge its credit for such purposes, 
were not sufficient to bring the case 
within a statute under which the right 
to sue did not arise until a town or 
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by the court.® 
the exercise of 


as to judgment, 


city voted to raise money by taxation 
or a pledge of its credit, or voted to 
pay money from its treasury for an 
illegal purpose. Carlton v. Salem, 
supra. 

96. Milligan vy. Miles City, 51 
Mont. 374, 153 P 276, LRA1916C. 395; 
and cases supra note 95; and infra 
notes 97-99. 

[a] Statutes recognizing and regu- 
lating right to sue.—In some juris- 
dictions in which the right to sue 
does not depend on statute, statutes 
recognizing or regulating. such right 
have been enacted. Pullen v. Smith, 
5. Oh;; (Cir. Chu Ness 43726) Oh. Cir: Ct. 
549; Ampt vy. Cincinnati, 8 OhS&CP 
475, 5 OhNP. 98. 

97. U. S.—City Ware Supply Co. 
v. Ottumwa, 120 Fed. 30 

Ill.—Joliet v. Ae anor 194 Ill. 
457, 62 NE 861; Chicago v. McDonald, 
176 Ill. 404, 52 NE 982; Springfield v. 
Edwards, 84 Ill. 626; Bednarski v. 
West Hammond, 170 Ill. A. 543; Gray- 
ville v. Gray, 19 Ill. A. 120. 

Ind.—Valparaiso v. Gardner, 97 Ind. 
1, 49 AmR 416; Sackett v. New Al- 
bany, 88 Ind. 473, 45 AmR 467. 

Iowa.—Lough v. Estherville, 122 
Iowa 479, 98 NW 308. 

Ky. —Southern Bitulithic Co. v. 
DeTreville, 156 Ky. 513, 161 SW 560; 
West Covington vy. Dods, 152 Ky. 617, 
153 SW 964. See Samuels v. Clinton; 
184 Ky. 97, 211 SW 567. 

Mont.—Davenport v. Kleinschmidt, 
6 Mont. 502, 138 P 249. 

Pai —McAnulty v. Pittsburgh, 284 
Pa. 304, 181 A 263; Raff v. Philadel- 
phia, 256 Pa. 312, 100 A 815; Elliot v. 
Philadelphia, 229 Pa, 215, 78 A 107; 
Pepper v. Philadelphia, 181 Pa. 566, 
37 A 579 [rev 6 Pa. Dist, 317]. See 
Erie’s App., 91 Pa. 398 (where mu- 
nicipal authorities were enjoined 
from carrying out a contract which 
would result in an increase in mu- 
nicipal indebtedness in excess of the 
constitutional amount, but on the 
face of opinion it did not appear that 
the suit was brought by taxpayers). 

W. Va.—Spilman v. Parkersburg, 
35 W. Va, 605, 14:SE 279. 


See St. Jerome Power, etc., Co. v. 
St. Jerome, 26 Que. K. Die 4 
(dictum). 

[a] In suits under statute (1) the 


rule has been applied. Blood v. Beal, 

100 Me. 30, 60 A 427; Browne vy. 

Boston, 179 Mass. 321, 60 NE 934; 

Prince v. Crocker, 166 Mass. 347, 44 

NE 446, 32 LRA 610. (2) The-pur- 

pose of the indebtedness, whether for 

a legal or illegal purpose, is imma- 

terial if it will exceed the constitu- 

tional’'limit. Blood y. Beal, supra. 
Enjoining: 

Issuance, sale, or delivery of bonds 
in excess of constitutional or statu- 
tory limitation see infra § 4573. 

Making or performing contract which 
would result in unauthorized in- 
crease in indebtedness see infra 
§ 4574, 

98. Cal.—Bradford v. San Fran- 

cisco, 112 Cal. 537, 44 P 912. 
Ky.—Providence v. Ruckman, 195 

Ky. 471, 242 SW 844; West Coving- 

ton 'v.. Dods, 152 Ky..617; 153. SW 

964; Ramsey v. Shelbyville, 119 Ky. 

180, 83 SW 116, 11386,-26 KyL 1102, 
68 LRA 300. 

Mich.—Putnam y. Grand Rapids, 58 

Mich. 416, 25 NW 330. 

S. ‘C.—Stone yv. Greenville, 113 8S. 


Authority of assessors. 
suit to prevent a municipal corporation from in- 
creasing its indebtedness could not be based on the 
theory that the board of assessors was not author-~ 


i 
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wisdom, or policy.* 

Showing illegality or other wrong. An injunc- 
tion will not be granted where it is not shown that 
the transaction in question is unauthorized, illegal, 
-or otherwise wrongful,> and a mere apprehension 
that the proposed indebtedness will exceed the an- ° 
thorized debt limit is not ground for interference 


It has been held that a 


CG. 407, 102 SE 755. 

Ont.—Holmes y. Goderich, 5 Ont. 
L. 33, 1 OntWR 814, 23 CanLTOce 
Notes 12 [allowing app 1 OntWR 


367]. 
[a] Rule applied in a case in 
which there were fatal defects in 


the notice of election called to au- 
thorize an indebtedness in excess of 
income and revenue for the year. 
Providence v. Ruckman, 195 Ky. 471, 
242 SW 844. 

99. Ga—Hudson vy. Marietta, 64 
Ga. 286. 

Ky.—Kash y. Jackson, 159 Ky. 528, 
167 SW 676. 

La.—Dunham vy. Slidell, 133 La. 
212, 62-S 635. 

Md.—Baltimore Ve Gill, 30" Meas iomios 

Mich.—Savidge v. ‘Spring Lake, 112 
Mich. 91, 70 NW 425 

Tex.—Austin v. McCall, 95 Tex. 565, 
68 SW 791 [rev on other grounds 
(Civ. A.) 67. SW 192]. 

[a] Failure to make provision for 
payment.—Dunham v. Slidell, 133 La. 
212, 62 S 685; Austin v. McCall, 95 
Tex. 565, 68 SW 791 [rev on other 
grounds (Civ. A.) 67 SW 192]. 

[b] Suit under statute.—Draper v. 
Fall River, 185 Mass. 142, 69 NE 1068; 
Queens County Water Co. Vv. Monroe, 
83 App. Div. 105, 82 NYS 610. 

1. See supra §§ 4565-4570. 

2. See infra this section. 

3. Moses v. Risdon, 46 Iowa a 
Lucia v. arty Sevag? 60. Vt. 587, Lea 


| 321, 1 LRA 169 


[al Suit to. prevent borrowing of 
money.—Lucia v. Montpelier, 60 Vt. 
537, 15) A 321, 1 DRA? 169. 

4. Moses Vv. Risdon, 46 Iowa 251. 

5. Ky.—Samuels. v. Clinton, 188 
Ky. 300, 221 SW 1075; Phelps v. Lex- 
ington, 167 Ky. 451, 180 SW 786. 

Mo.—Southworth v. Glasgow, 232 
eee 108, 182 SW 1168, AnnCasi1912B 

Pa.—HElliot v. Philadelphia, 229 Pa. 
215, 78 A 107. 

Wash. at Gaeichell v. Seattle, 106 
Wash. 32, 179 P 127. 

Que.—St. Jerome Power, etc., Co. v. 
St. Jerome, 26 Que. K. B. 534. 

[a] MIllustrations.—(1) An injunc- 
tion has been refused where the bor- 
rowing capacity of the municipality 
was not exceeded. Elliot v. Philadel- 
Dhia, 229) Pa. 3216; 278. JA 10% (2) 
Where it appeared that an ordinance 
was enacted and an election held, in 
due form, and that the issue did ‘not 
violate Const. §§ 157-159, as to limi- 
tation on amount of indebtedness and 
making provision for payment, it was 
held that the isSue would not be en- 
joined. Phelps y. Lexington, 167 Ky. 
451, 180 SW 786. (8) Pleadings in a 
suit to restrain the issuance of mu- 
nicipal bonds in excess of the limita- 
tions fixed by Const. §§ 157, 158, 
which showed that the bonds were 
approved by the two-thirds vote re- 
quired for bonds exceeding the limit 
fixed by § 157, and that circumstances 
existed which it had been determined 
in a prior case created an emergency 
excepting the bonds from the restric- 
tion of § 158, warranted denial of the 
injunction. Samuels vy. Clinton, 188 
Ky. 300, 221 SW 1075. 

[b Suit under statute.—Prince vy. 
Crocker. 166 Mass, 347, 44 NE 446, 32 
LRA 610. 

6 Baisden v. 
512, 111 S 2. 


Greenville, 215 Ala, 
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ized to assess taxes to meet the proposed indebted- 


ness.’ 


7. Chostkov v. Pittsburgh, 177 
Fed. 936. ; 
{a] Reason for rule.—The suit 


was regarded as one to determine 
title to office, for which purpose quo 
warranto is the only remedy in Penn- 
sylvania. Chostkov yv. Pittsburgh, 177 
Fed. 936. 

8. Municipal bonds and other se- 
curities in general see supra §§ 4141— 
4270. 

Relief granted see infra §§ 4628- 
4633. 

9. Ayers v. Lawrence, 59 N. Y. 192 

rev 63, Barb. 454]. 

} 10. > peace a v. Ward, 189 Ala. 
198, 66 S 98; Coleman v, Eutaw, 157 
Ala. 327, 47 S 703; New Orleans, etc., 
R. Co. v. Dunn, 51 Ala. 128. 

Cal.—Schumacher v. Toberman, 56 
Cal. 508. 

Fla.—Miami vy. Romfh, 66 Fla. 280, 
63 S 440, : 

Ga.—Milledgeville v. Vinson, 92 
Ga. 560, 17 SE 864; Hemerick v. 
Athens, 89 Ga, 674, 16 SE 72. 

Ill.—Lobdell v. Chicago, 227 Ill. 
218, 81 NE 354; Hast Moline v. Pope, 
224 Ill. 386, 79 NE 587. 

JInd.—Myers v. Jeffersonville, 145 
Ind. 431, 44 NE 452;.Winamac v. 
Huddleston, 132 Ind, 217, 31 NE 561; 
Madison v. Smith, 83 Ind. 502; Lafay- 
ette v. Cox, 5 Ind. 38. 

Icwa.—Scott vy. Davenport, 34 Iowa 
208. ; 

Ky.—Providence v. Ruckman, 195 
Ky. 471, 242 SW 844; Katterjohn v. 
Kelly, 191 Ky. 238, 230 SW 50; Sam- 
uels v. Clinton, 184 Ky. 97, 211 SW 
567; Kash v. Jackson, 159 Ky. 523, 
167 SW 676; Frantz v. Jacob, 88 Ky. 
526, 11 SW 654, 11 KyL 55. 

La.—Powell v. Providence, 127 La. 
66, 53 S 429; New Orleans Tax Pay- 
ers’ Assoc. v. New Orleans, 33 La. 
Ann. 567. 

Mich.—Bates vy. Hastings, 145 Mich. 
574, 108 NW 1005; Callam v. Saginaw, 
50 Mich. 7, 14 NW 677. 


Minn.— Purcell v. East Grand 
Forks, 91 Minn. 486, 98 NW _ 351; 
Hamilton v. Detroit, 85 Minn. 83, 88 


NW 419; Hodgman y. Chicago, 
R. Co., 20 Minn. 48. 

Miss.—Clarksdale v. Broaddus, 77 
Miss. 667, 28 S 954. 

Mont.—Carlson v. Helena, 39 Mont. 
82, 102 P 39, 17 AnnCas 1233. 

Nebr.—George v. Cleveland, 53 
Nebr. 716, 74 NW 266. 

N. C.—Wharton v. Greensboro, 146 
N. C. 356, 59 SE 1043. 

Okl1.—Afton vy. Gill, 57 Okl. 36, 156 
P 658. 

Or.—Avery v. Job, 25 Or. 512, 36 
P293. 

Pa.—Sener vy. Ephrata, 176 Pa, 80, 
34 A 954; Bruce v. Pittsburg, 161 Pa. 
517, 29 A 584; Sener v. Ephrata, 18 
Pasi€o., Io 

Ss. C.—Stone v. Greenville, 113 S. C. 
407, 102 SE 755; Cudd v. Calvert, 54 
S. C. 457, 32 SE 503; Mauldin v. 
Greenville, 33 S. C. 1, 11 SE 434, 8 
LRA 291. 

Ss. D.—Julson v. Sioux Falls, 48 8. 
D, 452, 205 NW 438; Williamson v. 
Aldrich, 21 S. D. 13, 108 NW 1063. 

Tenn.—Colburn v. Chattanooga, 2 
Tenn. Cas. 22. 

Tex,—Nalle v. Austin, (Civ. A.) 21 
SW 3:75 [rev on ground that the pro- 
posed issue of bonds was not invalid 
85 Tex. 520, 22 SW 668, 960]. 

Va.—Robertson v. Staunton, 


etc., 
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[§ 4573] bb. Bonds or Other Evidence of Indebt- 
edness. While in some jurisdictions persons suing 
as general taxpayers cannot maintain a suit in the 
absence of statute,® in most jurisdictions at the suit 
of taxpayers in a proper case courts will enjoin 
municipal authorities from issuing,’® selling,’+ or 
delivering’? municipal bonds or other securities or 
evidences of indebtedness, or from indorsing or 
guaranteeing without authority the bonds of an- 
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Va. 73, 51 SE 178 (apparently recog- 
nizing rule). 

Wash.—Peatterson v. Edmonds, 72 
Wash. 88, 129 P 895; Seymour v., Ta- 
coma, 6 Wash. 427, 33 P 1059. 

Wis.—Neacy v. Milwaukee, 151 
Wis. 504, 139 NW 409; Fowler v. 
Superior, 85 Wis. 411, 54 NW 800; 
Noesen v. Port Washington, 37 Wis. 
168. 

[a] Railroad aid bonds.—New Or- 
leans, ete., R. Co. v. Dunn, 51 Ala. 
128; Lafayette v. Cox, 5 Ind. 38. 

[b] Refunding bonds.— (1) The 
right of a taxpayer to enjoin the re- 
funding, by the issuance of new bonds, 
of an indebtedness created by the 
issuance of bonds without authority, 
has been recognized. Myers v. Jeffer- 
sonville, 145 Ind. 431, 44 NE 452. (2) 
This is true, even though the original 
bonds are in the hands of one who 
took without actual notice, since such 
a holder is not a bona fide holder, 
Myers v. Jeffersonville, supra. 

{[c] Suit to enjoin issuance of 
street railway certificates and the 
execution of a trust deed or mortgage 
to secure the payment of such cer- 
tificates has been upheld. Lobdell v. 
Chicago, 227 Ill. 218, 81 NE 354. 

{d] Statutory authorization.—(1) 
Statutes have been enacted in some 
jurisdictions which authorize tax- 
payers to sue to enjoin the issuance 
of municipal bonds or other securi- 
ties. Hartzler v. Goodland, 97' Kan. 
129, 154 P 265; -Water, etc., Co. -v. 
Hutchinson Interurban R. Co., 74 
Kan. 661, 87 P 883; Lowell v. Boston, 
111 Mass. 454, 15 AmR 39; Schieffelin 
v. Hylan, 286 N. Y. 254, 140 NE 689; 
Schieffelin v. Hylan, 227 N. Y. 593, 
125 NE 925; Ayers v. Lawrence, 59 
N. Y. 192 [rev 63 Barb. 454]; Hurl- 
burt v. Banks, 1 AbbNCas 157, 52 
HowPr 196 [aff:67 N..Y¥. 568]. See 
Farmington v. Sandy River Nat. 
Bank, 85 Me. 46, 26 A 965; Dyar v. 
Farmington Village Corp., 70 Me. 515. 
(2) Thus illegal issue of corporate 
stock for purpose of paying off reve- 


nue bonds may be enjoined. Schief- 
felin v. Hylan, supra. 
ll. Fla.—Middleton v. St. Augus- 


ee 42 Fla. 287, 29 S 421, 89 AmSR 

Ky.—Katterjohn vy. Kelly, 191 Ky. 
238, 230 SW 50; Kash v. Jackson, 159 
Ky. 523, 167 SW 676. 

Md.—Stanley v. Baltimore, 146 Md. 
277,:126 A 151, 130 A 181; Weber v. 
Probey, 125 Md. 544, 94 A 162. 

Pa.—Whelen’s App., 108 Pa. 162, 1 


A 88, 

Tex.—Meyers v. Walker, (Civ. A.) 
264 SW 314. 

Wis.—Neacy v. Milwaukee, 151 
Wis. 504, 1389 NW 409, 

[a] City or corporate stock. — 
Stanley v. Baltimore, 146 Md. 277, 
126 A 151, 180 A 181. 

[b] Statutory ‘authorization. — 


Statutes have been enacted authoriz- 
ing a suit to enjoin the sale of bonds 
or other securities, Lyon v. Bing- 
hamatges 160 App. Div. 222, 145 NYS 


12. Samuels y. Clinton, 184 Ky. 97, 


"211 SW 567: George v. Cleveland, 53 


Nebr. 716, 74 NW 266; Lynch v. Kast- 
ern, etc., R. Co., 57 Wis, 430, 15 NW 


743, 825. 
13. Blake v. Macon, 53 Ga. 172; 
Lynchburg, etc., R. Co. vy. Dameron, 


95 Va. 545, 28 SE 951. 


'granting an 
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' other corporation,!® even in the absence of statute.1* 
These rules are subject to the qualifications and ex- 
ceptions heretofore’® and hereinafter stated.1® 

Specific grounds for injunction. 
grounds for granting injunctions against the issu- 
ance, sale, or delivery of bonds or other securities?” 
are that such issuance, sale, or delivery would in- 
crease the municipal indebtedness, or the apparent 
indebtedness, to an amount in excess of the amount 
permitted by an applicable statutory or constitu- 
tional provision,’® and that an election in which 


Among other 


14. Kissell v. Columbus Grove, 11 
Oh, Dec. (Reprint) 501, 27 CincLBul 
183; Smith v. Rockford, 17 OhS&CP 
649, 4 OHNPNS 518 [aff 9 Oh. Cir. Ct. 
Ni 28.5 4605.29) Ohi a Cir.) Ck 278 jana 
cases Supra notes 10-13. 

[a] Statutes recognizing and 
regulating right to sue.—(1) In some 
jurisdictions in which the right exists 
in the absence of statute, statutes 
recognizing or regulating the right 
to sue have been enacted. Link v. 
Karb, 89 Oh. St. 326, 104 NE 632; 
Elyria Gas. etc., Co. v. Elyria, 57 Oh. 
St. 3874, 49 NE 335; Morgan y. Akron, 
19 Oh. Cir. Ct. N. S. 109. (2) Where 
the proceedings of a municipal cor- 


‘poration are unauthorized and void, 


either for want of power or its un- 
lawful exercise, and are designed to 
raise a fund by the sale of its bonds 
to be applied to the object contem- 
plated by the proceedings, a suit to 
enjoin the issue and sale of such 
bonds may be brought by a taxpayer, 
under the statute, without waiting 
until the fund is raised ready for ex- 
penditure. Elyria Gas, etc. Co. v. 
Elyria, supra. 

15. See supra §§ 4565-4570. 

16. See infra this section. 

17. See cases infra this note. 

[a] Invalidity of a statute pur- 
Suant to which the municipal au- 
thorities have acted is a ground for 

t injunction. Powell v. 
Providence, 127 La. 66, 53 S 429. 

[b] Issuance or threatened use of 
proceeds for unauthorized purpose.— 
(1) A taxpayer may sue to enjoin the 
issuance of municipal bonds for a 
purpose not,authorized. Colvin vy. 
Ward, 189 Ala. 198, 66 S 98; Afton v. 
Gill, 57 Okl. 36, 156 P 658. (2) Thus, 
although the proceedings preliminary 
to the issuance of municipal bonds 
are yenu len upon their face and show 
a lawful purpose, if it is the intent 
of the city officials to issue them in 
pursuance of any conspiracy to use 
the money for paying bonuses to in- 
dustries, a taxpayer may have an in- 
junction to restrain the bond issue. 
Bates v, Hastings, 145 Mich. 574, 108 
NW 1005. (8) An action by a tax- 
payer to enjoin the issuance of bonds 
which would represent an indebted- 
ness illegally assumed by the munici- 
pal authorities has been upheld. 
Pratt vy. Seattle, 111 Wash. 104, 189 
P 565. 

[c] A sale of bonds at a discount 
or for less than their par value, if in 
violation of law, will be enjoined, al- 
though the issue of the bonds was 
authorized. Whelen’s App., 108 Pa. 
162, 1 A 88; Roumfort y. Harrisburg, 
2 Pearson (Pa.) 101. 

{d] Under statute in New York 
Gq) the right of a taxpayer to sue to 
restrain the issue of special reve- 
nue bonds has been recognized where 
there was not due compliance with 
statutory provisions as to prelimi- 
nary proceedings and the proposed 
method of expending the proceeds 
was illegal. Schieffelin v. Hylan, 236 
N,. Y. 254, 140 NE 689. (2) The right 
of a taxpayer to maintain an action 
to restrain the sale of bonds where 
an ordinance proposing the issuance 
of such bonds was fatally defective 
was upheld. Lyon vy. Binghamton, 
160 App. Div. 222, 145 NYS 424, 

18. U. S.—Ottumwa y. City Water 
Supply Co., 119 Fed. 315, 59 LRA 604. 


For later cases, developments and changes in the law see cumulative, Annotations, same title, page and note number. 
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the issuance of securities was authorized was ille- 
On the other hand, where a suit 
to enjoin the issuance of bonds amounts merely to 
a contest of the ‘election at which the bonds are 
voted,”° that is, where the suit challenges only the 
conduct of such election,?! the right to maintain 
the suit has been denied. Moreover, plaintiff can- 
not succeed on the theory that there was an irregu- 
larity in the canvass of the votes at the aleetinn | at 
which the question as to the establishment of the 
The failure of the mu- 
nicipal authorities to obtain the consent of the war 
department?® or of another municipality?* to the 
construction of a public work for which the pro- 
ceeds of the bonds are to be used does not, it has 
been held, furnish a basis for a taxpayer’ s suit 
to enjoin ‘the issuance of the bonds, as the ques- 
tion as to consent is a matter between the munici- 
pal authorities and the other governmental agencies. 
The fact that proceeds of a prior bond issue have 


gal or defective.?9 


municipality was decided.?? 


Ill.—Lobdell v. Chicago, 227 Tl. 218, 
81 NE 354; East Moline v. Pope, 224 
Ill. 386, 79° NE 587. 

Ind.—Sackett v. New Albany, 88 
Ind. 473, 45 AmR 467. 
ee —-Seott v. Davenport, 34 Iowa 

Ky.—Providence v. Ruckman, 195 
Ky. 471, 242 SW 844; Samuels v. 
Clinton; 184 Ky. 97, 211 SW 567; 
Marion v. Haynes, 157 Ry. 687, 164 
SW 79. 

Mich.—Schneewind vy. Niles, 103 
Mich. 301, 61 NW 498. 

Minn.— Purcell v. East Grand 
Forks, 91 Minn. 486, 98 NW _ 351. 

Miss.—Clarksdale y. Broaddus, 17 
Miss. 667, 28 S 954. 

N. C.—Wharton v. Greensboro, 146 
N. C. 356, 59 SE 1043. 

Pa.—Sener v. Ephrata, 176 Pa. 80, 
34 A 954 [aff 18 Pa. Co. 1]; Bruce v. 
Pittsburg, 161 Pa. 517, 29 A 584. 

S. C.—Stone v. Greenville, LASS. “C 
407, 102 SHE 755. 

Tex, —Vernon vy. Montgomery, (Civ. 
A.) 265 SW 188;-Meyers v. Walker, 
(Civ. A.) 264 SW 314. 

Va.—Robertson v. Staunton, 104 

Edmonds, 72 


Va..73, 51 SE 178. 

Wash. —Patterson v. 
Wash. 88, 129 P 895; Seymour v. Ta- 
coma, 6 ‘Wash. 427, 33 PP, 10595. De 
Mattos v. New Whatcom, 4 Wash. 
SOs Si Be 

Wis.—Fowler v. Superior, 85 Wis. 
411, 54 NW 800. 

Restraining acts or transactions in- 
creasing indebtedness beyond author- 


. ized limit in general see supra § 4572. 


19. Fla.—Miami vy. Romfh, 66 Fla. 

280, 63 S 440. 
Ga.—Hemerick vy, Athens, 89 Ga. 
195 


674, 16 SH 72. 
Ky.—Providence v. Ruckman, 
Ky. 471, 242 SW 844; Kash v. Jack- 


son, 159 Ky. 523, 167 SW 676. 
S. D.—Williamson vy. Aldrich, 21 
S. D. 13, 108 NW 1063. 
Wis.—-Neacy v. Milwaukee, 142 
Wis. 590, 126 NW 8 


[a] Defects in, or failure to give, 
notice of election.—Miami v. Romfh, 
66 Fla. 280, 638 S 440; Hemerick vy. 
Athens, 89 Ga. 674, 16 SE 72; Katter- 
john y. Kelly, 191 Ky, 238, "230 SW 
50; Kash v. Jackson, 159 Ky. §23,:167 
SW 676. 

{[b] Improper submission.—Neacy 
v. Milwaukee, 142 Wis. 590, 126 NW 8. 

[ec] Want of majority vote.—Wil- 
liamson vy. Aldrich, 21 S. D. 13, 108 
NW 1063. vi 

[d] Suit under statute to enjoin 
the issue and sale of bonds would lie 
where the resolution providing for 
the submission of the question as to 
the issuance of bonds was not prop- 
erly adopted and was defective in 
substance. Elyria Gas, ete., Co. v. 
Elyria, 57 Oh. St. 374, 49 NE 335. 

Enjoining the holding ef elections 
at suit of Pea aT ere in general see 
infra § 4588. 
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20. Link v. Karb, 89 Oh. St. 326, 
104 NE 632. 

21. Link vy. Karb, supra. 

22. Paine v. Seattle, 70 Wash. 294, 
126 P 628,127 P 580. 

23. Kiernan v. Portland, 57 Or. 
454, 111 P 379, 112 P 402, 37 LRANS 
332) [writ of error dism 223 U.S. 15s) 
32 SCt 231, 56 L. ed. 386]. 

[a] Bridge over navigable stream. 
—ZIn an action to enjoin the issue and 
sale of bonds, an objection that no 
consent of the war department had 
been obtained for the construction of 
a public bridge over navigable water 
could not be raised by a taxpayer. 
Kiernan v. Portland, 57 Or. 454, 111 
P 379, 112 P 402, 37 LRANS 332 [writ 
of error dism 223 U. S. Lees aa Ct 
231, 56°L. ed. 386]. 

24. Kiernan v. Portland, supra. 

[a] Consent of port of Portland. 
—Kiernan v. Portland, 57 Or. 454, 111 
P 379, 112 P 402, 37 LRANS 332 [writ 
of error dism 223 U. S. 151, 32 SCt 
231, 56 L. ed. 386] (where, however, 
the court was cited to no_ statute 
which required the city of Portland 
to obtain the permission of the port 
of Portland before constructing the 
bridge in question). 

25. Cohen v. Houston, (Tex. Civ. 
A.) 176 SW 809. 

26. Southworth vy. Glasgow, 232 
Mo. 108, 132 SW 1168, AnnCas1912B 
1267. 

27. Colo.—Thomas y. Grand Junc- 
tion, 13 Colo. A. 80, 56 P 665. 

Del.—Taylor v.. Smith, 13 Del. Oh. 
39, 115 A 405, 

Ind.—Williams v, Albion, 58 Ind. 


329. 

Miss.—Grifith v. Vicksburg, 102 
Miss. 1, 58 S 781. 

Tex.-Austin v. Nalle, 85 Tex. 520, 
22 SW 668, 960. 

[a] Tlustrations.—(1) A city, pre- 
paring for the construction of a 
waterworks plant four years before 
the expiration of the franchise of a 
water company, does not abuse its 
discretion, and equity will not enjoin 
the issuance of bonds authorized by 
it. Griffith v. Vicksburg, 102 Miss. 1, 
58 S 781. (2) The sale of a bond is- 
sue recommended by a plan for estab- 
lishing a fire department for the city 
of Wilmington under Act March 16, 
1921 (82 Del. L. ¢ 111), approved by 
the city council, cannot be enjoined 
under an objection that the plan sub- 
mitted to the council was not such as 
the act contemplated, the council hav- 
ing the discretionary power of ap- 
proving or disapproving the judgment 
of the department of public safety 
submitting the plan. Taylor v. Smith, 
13 Del. Ch, 39, 115 A 405, 

28. Taylor v. Smith, supra; Fick- 


len v. Danville, 146 Va..428, 131-SE 
689, 1382 SH 705. 

29. U. S.,— Thompson - Houston 
reece Co. v. Newton, 42 Fed. 
TAa% . 


\ 
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been misapplied is not ground for restraining the 
municipal authorities from making an issue of other 
bonds until they have restored to a sinking fund 
the amount misapplied.?° 
against the issuance of bonds will not be issued 
because of the mere possibility that the proceeds 
will be misapplied.?¢ 

Matters of discretion, policy, or wisdom. 
a municipal corporation is authorized to issue bonds, 
a court of equity will not, in the absence of fraud 
or a clear abuse of authority, interfere with its 
diseretionary powers;?’ it cannot pass on the ne- 
cessity or propriety of acts within the power of the 
municipal authorities.78 

Showing illegality or other wrong. An injunction 
will not be granted where it is not shown that the 
transaction in question is unauthorized, illegal, or 
otherwise wrongful,?® and a mere apprehension that : 
the issuance of bonds or other securities will con- 
stitute an illegal act has been held insufficient to 


Moreover, an injunction 


Where 


Ala.—Blakey  v. 144 
Ala. 481, 39 S 745. 

Fla.—Tampa v. Salomonson, 35 
Fla. 446, 17 S 581. 

Ky.—Samuels v. Clinton, 188 Ky. 
300, 221 SW 1075; Phelps v. Lexing- 
ton, 167 Ky. 451, 180 SW 786; Tipton 
v. Shelbyville, 1389 Ky. 541, 107 SW 
810, 32 KyL 1123; Frantz v. Jacob, 88 
Ky. 525. 11. Siw 654, Tt kye55; 

Mo.—Southworth v. Glasgow, 232 
ne 108, 132 SW 1168, AnnCasi912B 

Oh.—Schieber v. Edon, 23 Oh. Cir. 
CtaNa Sasi 3.2300) Cin Ct. wh 92: 

Pa.—Sharpless y. Philadelphia, 21 
Pa. 147, 59 AmD 759, 

Tex.—Day y. Austin, (Civ. A.) 22 

Chehalis, 84 


SW 75 l- 

Wash.—Schooley  v. 

Wash, 667, 147, P 410; Scott v. Ta- 
coma, 81 Wash, 178, 142 P 467. 

[a] Mere infirmities in an election 
at which bonds are authorized, which 
do not affect the result of the elec- 
tion, or its fairness, will not neces- 
sarily render the election invalid and 
justify an injunction against the is- 
suance of the _ bonds. Blakey  v. 
TPE OER: 144 Ala. 481, 39 S 


Montgomery, 


[b] Question as to persons. to re- 
ceive and expend proceeds.—The issu- 
ing of bonds will not be enjoined 
where the issue was authorized and 
the only illegality alleged is that the 


ordinance provides that they are to 
‘be sold and the proceeds received 
and expended by an illegally consti- 


tuted body of trustees. In such case 
the injunction will only prohibit the 
delivery and sale of the bonds and 
the receipt and expenditure oftheir 
proceeds by such unauthorized per- 


sons. Tampa y. Salomonson, 35 Fla. 
446, 17 S 581. 
[c] Other illustrations. — (1) 


Where steps preliminary to submis- 
sion of question to electors were 
duly taken and issuance of bonds 
would not violate constitutional pro- 
visions as to amount and method of 
creating indebtedness. Phelps vy. Lex- 
ington, 167 Ky. 451, 180 SW 786. 
(2) Bonds issued in, payment of stock 
of railroad company. Sharpless v. 
payee nenoses ot Par 147, 659) Amp: 
759. 

[d] In a suit under a statute (1) 
the rule has been applied. MHartzler 
v. Goodland, 97 Kan. 129, 154 P 265.4 
(2) Thus it was held that a proposed 
issue of bonds to enlarge, repair, 
and improve municipal waterworks 
would not be enjoined merely because 
a vacancy existed in the council when 
the bond issue was. authorized. 
Hartzler v. Goodland, supra. (3) In 
New York an action will not lie 
where there is no showing of fraud, 


collusion or _ illegality. Mead vy. 
Turner, 184 App. Div. 691, 119 NYS 
626. [ail 160. Miser 145, 112,79 NYS 
127]. 
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warrant the granting of an injunction. Poi lt nas 
been held that. an authorized issue of bonds will 
not be enjoined because the ordinance providing for 
the issue does not also provide for levying taxes 
to pay the interest and provide a sinking fund to 
pay the principal.*! 

Necessity of showing injury or loss. An injune- 
tion will not be granted where it is not shown that 
the rights of the taxpayers will be prejudiced by 
the act or acts complained of,°*? or, it has been held, 
where plaintiffs’ rights are not clear and the injury 
likely to result to them is not shown to be irrevo- 
cable or even serious.®* It has been held that, where 
bonds would be void even in the hands of so-called 
bona fide holders, an action to enjoin municipal offi- 
cers from putting such bonds in circulation is not 
maintainable ;** but there is authority for the view 
that, even though bonds would be void and the mu- 
nicipal corporation could defend in an action based 
on such bonds, a suit to enjoin the issuance and 
disposal of them would lie where, by their issuance, 
a constitutional limitation as to the amount of 
indebtedness would be violated,** and that taxpayers 
may sue to enjoin a city from guaranteeing bonds, 
although the guaranty would be void in the hands of 
innocent purchasers.°¢ The right of plaintiff to 


30. me vy. Greenville, 215 Ala. 
125, 1107'S 
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offering for sale certain bonds, the 
proceeds of which were to be ex-| 26 
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base his suit on injuries to persons other than 
himself has been denied.?? 

Other available remedies. The right to sue to 
enjoin the issuance of bonds because of the alleged 
invalidity of the election at which they were au- 
thorized has been recognized notwithstanding a stat- 
utory provision authorizing a proceeding to contest 
such election.%° 

Effect of prior validation proceedings. The right 
of a taxpayer to maintain a suit to enjoin the issu- 
ance or sale of bonds has been denied where it is 
based on matters involved in previous proceedings 
to validate such bonds, and by statute the judg- 
ment of validation is conclusive unless a review 
of such judgment is had in the manner prescribed 
by the statute.®® 

Actions against third persons. An action to en- 
join the negotiation of municipal bonds in the hands 
of a railroad company in whose aid they were issued 
has been upheld.*° 

[§ 4574] (c) Contracts*'—aa. In General. If a 
contract or proposed contract of municipal authori- 
ties affects the rights of taxpayers as such, as a 
general rule the taxpayers may, if the contract be 
illegal or unauthorized, sue to prevent the award 
or the making of the contract‘? or the performance 


359; Chicago v. McCoy, 136 Ill. 344, 
NE 363, 11 LRA 413; O’Beirne Vv. 


? [a] niisG-ations Suit to enjoin 
issuance of notes and improvement 
bonds, based on mere apprehension 
that city would exceed debt limit. 
Baisden v. Greenville, 215 Ala, 512, 
ETAL'S u2e 

31. Cleveland v, Spartanburg, 54 
S. C. 83, 31 SE 871. 

32. Thompson-Houston Electric 
Co. v. Newton, 42 Fed. 723; Cumnock 
v. Little Rock, 168 Ark. 777, 271 SW 
466; McCoy vy. Briant, 53 ‘Cal. 247. 
See’ also Jones v. Little Rock, 25 
Ark. 301 (injunction should not be 
granted at the suit of a taxpayer, 
to restrain the issuance of ponds, 
notes, or city warrants, intended to 
circulate as currency, where there 
was a mere intimation in the com- 
plaint that plaintiff and all other 
holders of taxable property would be 
injured). 

[a] Date of receiving bids. for 
bonds.—Objection that bids for con- 
tract for the issuance of bonds were 
received and considered on the day 
following the day advertised for such 
purpose was not open to taxpayer in 
suit to prevent bond issue. Cumnock 
Fat ee Rock, 168 Ark. 777, 271 SW 

33. Fellows v. Walker, 39 Fed. 651 
[app dism 140 U. S. 680 mem, 11 SCt 
1020 mem, 35 L. ed. 603 mem]. 

[a] Principal and interest payable 
out of revenue.—An injunction 
against the execution and sale of 
bonds for the purpose of supplying 
gas was refused where the act un- 
der which the bonds were issued 
provided that the revenue derived 
from the sale of gas was to be ap- 
plied to the payment of the principal 
and interest of such bonds and it 
might not be necessary to resort to 
taxation to meet such obligations. 
Fellows v. Walker, 39 Fed. 651 [app 
dism 140 U. S. 680 mem, 11 SCt 1020 
mem, 35 L. ed. 603 mem]. 

* 34. McCoy v. Briant, 53 Cal. 247. 

35. Fowler v. Superior, 85 Wis. 
411, 54 NW 800. 

36. LyNeCnburg, Ct. wit) “CO. we 
Dameron, 95 Va. 545, 28 SB 951. 

37. Scally v. Meminger, 64 Fla. 
464, 60 S 180; Reid v. Eatonton, 80 
Ga, 755, 6 SE 602. 

[a] White plaintiff relying on 
discrimination against negroes.— 
Where a white man asked that de- 
fendants be enjoined from selling or 


pended for building schoolhouses, on 
the ground that the act authorizing 
an election to decide as to issuance 
of bonds was unconstitutional be- 
cause it discriminated against the 
colored people of the town, the right 
to sue was denied. Reid v. Eatonton, 
80 Ga. 755, 6 SE 602. 

[b] In a suit by a resident tax- 
payer the fact that a nonresident 
might sustain injury was not a 
ground for complaint. Scally v. 
Meminger, 64 Fla. 464, 60 S 180. 

38. Coleman vy. Butaw, 157 Ala. 
327, 47 S 703. But see Blakey v. 
Montgomery, 144 Ala. 481, 39 S 745 
(fact that contest was not instituted 
warrants presumption that election 
was in accordance with law). 

39. Thomas vy. Blakely, 141 Ga. 
488, 81 SE 218; Edwards yv. Guyton, 
140 Ga. 553, 19 SE 195; Holton v. 
Camilla, 134 Ga. 560, 68 SE 472, 31 
LRANS 116, 20 AnnCas 199; Lippitt 
v. Albany, 1431 Ga. 629, 63 SE AB 
Baker v. Cartersville, 127 Ga. 221, 
56 SE 249; Rountree vy. Rentz, 119 
Ga. 885, 47 SE 328. 

40. Madison vy. Smith, 83 Ind, 502, 

41. Cross references: 

Bonds or other securities see supra 
45738 


Motive or intention of plaintiff see 

supra § 4570. 

Municipal contracts in general see 

supra §§ 2120-2259, 2484-2630. 
Relief granted see infra §§ 4628-4638. 
Restraining payment of compensation 

under contract for improvement at 

suit of property owner see supra § 

2619. 

42. U. S.—Colorado Pav. Co. v. 
Murphy, 78 Fed. 28, 23 CCA 631, 37 
LRA 630 [app dism 166 U. S, 719 
mem, 17 SCt 997 mem, 41 L. ed. 1188 
mem]. 

Ala.—Inge v. Mobile Bd. of Public 
Works, 135 Ala, 187, (33° S 678, 98 
AmSR 20, 

Ark,—Lackey v. Fayetteville Water 
Co.. 80 Ark. 108, 96 SW 622 (recog- 
nizing rule). 

Conn.—Mooney v. Clark, 69 Conn. 
2a) Oh A DOC ht UO, 

D. C.—Downing v. Ross, 1 App. 
251. 

Ga.—Renfroe v. Atlanta, 140 Ga. 
81, 78 SE 449, 49 LRANS 1173. 

Ill.—Loeffler v. Chicago, 246 Tl. 
43, 92 NE 586, 20 AnnCas 335; Chi- 
cago Vv. Nichols, UTE TIN 975 52 NE 


Elgin, 187 Ill. A. 581; Standard Pav. 
Co. v. Elgin, 164 Ill. A. 396. 

Ind.—Valparaiso y. Gardner, 97 
Ind. 1, 49 AmR 416. 

Ind. T.—Tahlequah vy. Guinn, 5 Ind. 
T. 497, 82 SW 886 (recognizing rule). 

Towa.—Miller v. Des Moines, 143 
Iowa 409, 122 NW 226, 23 LRANS 
815, 21 AnnCas 207, 

Ky.—West Covington v. Dods, 152 
Ky. 617, 153 SW 964. 

La.—Rederscheimer v. Flower, 55 
La. Ann, 2089, 28 S 299. 

Md.—Weber v. Probey, 125 Md. 544, 
94 A 162; Baltimore v. Keyser, 72 
Md. 106, 19 A 706: 

Minn.—Arpin ‘-v. Thief River-Falls, 
122 Minn. 34, 141 NW 833; Farmer 
v. St. Paul, 65 Minn. 176, 67 NW 990, 
33 LRA 199. 

Mont.—Davenport y. Kleinschmidt, 
8 Mont. 467, 20 P 823; Davenport v. 
Kleinschmidt, 6 Mont. 502, 13 P 249 
[app dism 145 U. S. 644 mem, 12 SCt 
983 mem, 36 L. ed. 859 mem]. 

Nebr.—Newman v. Knox, 214 NW 


290. 


N. C.—Murphy v. Greensboro, 190 
N. C. 268, 129 SE 614: 

N. D.—Roberts v. Fargo, 10 N, D. 
230, 86 NW 726. 

Oh.—Tuke  v. Sundmaker, 13 Oh. 
Cir. Ct. N. S. 468, 32 Oh. Cir. Ct. 554 
fart hr anenl 615, 621, 10 OhNPNS 

Okl.—Hannan y. Lawton Bd. of 
Education, 25 Okl. 372, 107 P 646, 30 
LRANS 214. 

Or.—Pearce v. Roseburg, 77 Or. 
195, 150 P 855. = 

Pa.—Straw v. Williamsport, 286 Pa. 
41,132 A 804; Frame y,. Felix, 167 Pa. 
47, 31 A 375, 27 LRA 802; Carroll v. 
Philadelphia, 6 Pa. Dist. 397; Breen 
v. McCallin, 6 Pa. Co. 658; Davis v. 
Doylestown Borough, 3 Pa. Co. 5735 
Mcintyre v. Perkins, 9 Phila. 484. 

Ss. C.—Dillingham v. Spartanburg, 
75 S. C. 549, 56 SE $81, 117° AmSR 
917, 8 LRANS 412, 9 AnnCas 829 (rec- 
ognizing rule). 

Tenn.—Public Ledger Co. v. Mem- 
phis, 93 Tenn, 77, 23 SW 51 (recog- 
nizing rule). 

Tex.—Austin v. McCall, 95 Tex. 
565, 68 SW 791 [rev (Civ. A.) 67 
SW 192]. See Meyers v. Walker, 
(Civ. A.) 264 SW 314 (where, how- 
ever, allegations as to misconduct 
of municipal officers in respect of 
their dealings with prospective con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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thereof.4# 


tractor were not sufficiently definite). 
Utah.—Brummitt v. Ogden Water- 


_ works Co., 33 Utah 289, 93 P $28. 


Wash.—Goshert v. Seattle, 57 
Wash. 645, 107 P 860. 

Wis.—Neacy v. Milwaukee, 151 Wis. 
504, 1389°-NW 409; McMillan v. Fond 
du_ Lac, 139 Wis. 367, 120 NW 240. 
Boh aahe v. Kingsville, 28 Ont. 

6. 

“The citizen need not wait until 
an unlawful contract has been con- 
Summated, but may prevent. the 
wrongful act by injunction.” Austin 
v. McCall, 95 Tex. 565, 577, 68 SW 
791 [rev on other grounds (Civ, A.) 
67 SW 192]. 

[a] Awaiting performance.—In a 
proper case the signing and delivery 
of the contract may be enjoined at 
the suit of a taxpayer and he is not 
required to await the performance of 
the contract in material respects be- 
fore instituting suit. Schiffmann v. 
St. Paul, 88 Minn. 43, 92 NW 503. 

[b] Failure to contest an election, 
the result of which was the basis of 
a proposed contract, did not prevent 
a taxpayer from maintaining a suit 
to enjoin the letting of such contract. 
O’Beirne vy. Elgin, 187 Ill. A. 581. 

{c] Misconduct of contractor and 
of municipal officer.—Where a city 
had power, and it was its duty, to 
refuse to enter into a contract be- 
cause of misconduct on the part of 
a member of the city council and of 
the contractor in connection with the 
contract, a taxpayer of the city had 
capacity to sue. McMillan v. Fond 
du Lac, 139 Wis. 367, 120 NW 240. 

[d] Where certain contracts are 
part of a single plan, which plan is 
based on an ordinance which was not 
enacted in a legal manner, the fact 
that such contracts could properly 
have been made in the absence of an 
ordinance does not prevent an in- 
junction as to such contracts. 
O’Beirne v. Elgin, 187 Til. A. 581. 

[e] In Canada (1) there appar- 
ently is some confusion in the deci- 
sions in respect of the right of rate- 
payers to sue as such, See supra § 
4550 text and note 48 [a]; and § 4565 
text and note 66 [e]. (2) In some 
eases the right of a ratepayer to 
prevent the making of illegal or un- 
authorized contracts has been upheld 
or recognized. Elworthy v. Victoria, 
5 B. C. 123; Shrimpton v. Winnipeg, 
13 Man. 211. See also Slater v. Nia- 
gara FaljJs, 4 OntWR 242 (where cor- 
poration and another defendant were 
restrained until trial from entering 
into a contract, but capacitv in which 
plaintiff sued does not clearly ap- 
pear). 4 

43. Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678, 
93 AmSR 20. 

Cal.—Riverside Portland Cement 
Co. vy. Los Angeles, 178 Cal. 609, 174 
P 31; Yarnell v. Los Angeles, 87 Cal. 
603, 25 P 767. 

Ga.—Bennett v. La Grange, 153 Ga. 
428, 112 SE 482, 22 ALR 1312; Ren- 
froe v. Atlanta, 140 Ga. 81, 78 SE 
449, 45 LRANS 1173; Hardy  v. 
Gainesville, 121 Ga. 327, 48 SE 921: 
Atlanta v. Stein, 111 Ga. 789, 36 SE 
932. 51 LRA 335. 

Til.—Adams v. Brenan, 177 Ill. 194, 
52 NE 314, 69 AmSR 222, 42 LRA 
718; Chicago v. McDonald, 176 _Iil. 
404, 52 NE 982: Bednarski v. West 
Hammond, 170 Ill. A. 548; Standard 
Pav. Co. v. Elgin, 164 Ill. A. 396. 

Ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146; Cooper v. Middle- 
town, 56 Ind. A. 374, 105 NE 393. 

Ky.—Louisville Park Comrs._ v. 
Speed, 215 Ky. 319, 285 SW 212; 
Southern Bitulithic,. Co. v. DeTre- 
ville, 156 Ky. 518, 161 SW 560; Dyer 
vy. Newport, 128 Ky. 203, 94 SW 25, 29 
KyL 656. f 

La.—Saxon v. New Orleans, 124 La. 


Thus an injunction may be granted 
where the authorities have proceeded or are pro- 
ceeding in violation of constitutional or statutory 
requirements as to how the contract shall be made 
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717, 50 S 663; Conery v. New Orleans 
Water-Works Co., 39 La. Ann. 770, 
2 S 555; Handy v. New Orleans, 39 
La. Ann. 107, 1 S 593. 

Md.—Bennett v. Baltimore, 106 Md. 
484, 68 A 14, 14 AnnCas 419; Packard 
v. Hayes,'94 Md,. 238, 51 A 382. 

Mich.—Putnam y. Grand Rapids, 58 
Mich. 416, 25 NW 330. 

Minn.—Flynn v. Little Falls Elec- 
tric, ete., Co., 74 Minn. 180, 77 NW 
38, 78 NW 106. 

Mont.—Milligan vy, Miles City, 51 
Mont. 374)' 158" P 276, DLRA1916C 
395; Davenport v. Kleinschmidt, 8 
Mont. 467, 20 P 823; Davenport v. 
Kleinschmidt, 6 Mont. 502, 13 P 249 
[app dism 145 U. S. 644 mem, 12 
SCt 983 mem, 36 L. ed. 859 mem]. 

_. Nebr.—Neumann y. Knox, 214 NW 
290; McElhinney v. Superior, 32 Nebr. 
744, 49 NW 705; Grand Island Gas 
ae v. West, 28 Nebr. 852, 45 NW 

N. D.—Roberts v. Fargo, 10 N. D. 
230, 86 NW 726; Engstad v. Dinnie, 
8 N. D. 1, 76 NW 292. 

Oh.—Davy v. Hyde Park, 16 Oh. 
Cir:-Ct306."3."Obh Cir] Dec 371: 

Okl.—Hannan vy. Lawton Bd. of 
Education, 25 Okl. 372, 107 P 646, 30 
LRANS 214. See El Reno y. Cleve- 
land-Trinidad Pav. Co., 25 Okl. 648, 
107 P 163, 27 LRANS 650 (a property 
owner should sue as a representative 
of all other property owners in an 
improvement district to prevent the 
performance of a contract). 

Pa.—Lewis v. Philadelphia, 20 Pa. 
Dist] 113. : 

Utah.—Brummitt y. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

, Va.—Lynchburg, etc. R.. Co. v. 
Dameron, 95 Va. 545, 28 SE 951. 

Wash.—Times Pub. Co. v. Everett, 
9 Wash. 518, 37 P 695, 43 AmSR 865. 

Wis.—Murphy v. Paull, 192 Wis. 93, 
212 NW 402; Gerger v. Superior, 166 
Wis. 477, 166 NW 36; Sayles v. 
Hartford, 161 Wis. 136, 152 NW 853. 

[a] MIlustrations.—(1) Contract 
invalid because one of the members 
of the city council owned stock in 
the corporation with which the muni- 
cipality had entered into’ the con- 
tract. Hardy v. Gainesville, 121 Ga. 
327, 48 SE 921. (2) Contract invalid 
under atatutory provision making 
void contracts between a city and a 
corporation where a member of the 
municipal council is an officer or em- 
ployeé of such corporation. Jacques 
v. Louisville, 106 SW 308, 32 KyL 
574. (8) Contract in which one of 
the members of the city council was 
interested. McElhinney v. Superior, 
32 Nebr. 744, 49 NW 705. (4) A suit 
to enjoin the performance of a con- 
tract for a water supply, on the 
ground that the contract was ultra 
vires because it involved the installa- 
tion of mains and fire hydrants in a 
neighboring municipality. Dyer v. 
Newport, 123 Ky. 203, 94 SW 25, 29 
KyL 656. 

[b] Contract ultra vires as to one 
party thereto.—A suit by a taxpayer 
to restrain the city of Los Angeles 
from carrying out a contract between 
such city and the county of Los 
Angeles has been upheld where by 
the contract the county agreed to 
furnish to the city cement from a 
plant operated by the county, which 
plant the county had no power to 
operate. Riverside Portland Cement 
Co. v. Los Angeles, 178 Cal. 609, 174 
Bly A 

[c] A statute limiting to direct 
proceedings an attack on adoption 
proceedings looking to a contract for 
an improvement has been held not 
to apply to a taxpayer’s action to 
prevent the performance of a contract 
where such attack is based on abso- 
lute want of power and the statute 
relates to defects in the exercise of 
_power. Sayles v. Hartford, 161 Wis. 
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or awarded,** such as requirements with respect 
to prior advertisement for bids,#* and as to letting 
to lowest bidders.*® 
tained where the contract, entered into or proposed, 


Moreover, a suit may be main- 


136, 152 NW 853. 

{d] In Canada in some cases the 
right of a ratepayer, to an injunc- 
tion to restrain the performance of 
an unauthorized or illegal contract 


has been upheld or recognized. Hl- 
worthy v, Victoria, 5 B. C. 123; 
Wigle v. Kingsville, 28 Ont. 378; 


Livingstone v. Edmonton, 9 Alta. L. 
343, 25 DomLR 313, 33 WestLR 164, 
9 WestWkly 794 [aff 24 DomLR 191, 
31 WestLR 609, 8 WestWkly 976]. 

44. U. S.—Colorado Pav. Co. v. 
Murphy, 78 Fed, 28, 23 CCA 631, 37 
LRA 630 [app dism 166 U. S. 719 
mem, 17 SCt 997 mem, 41 L. ed. 1188 
mem] (dictum). 

Ala.—Inge v. Mobile Bd. of Public 
So 135 Ala. 187, 33 S 678, 93 Am 


Ill—Adams v. Brenan, 177 1, 
194, 52 NE 314, 69 AmSR 222, 42 
LRA 718. 

Iowa.—Miller v. Des Moines, 143 


Iowa 409, 122 NW 226, 23 LRANS 
815, 21 AnnCas 207. 
La.—Redersheimer v. Flower, 52 
La. Ann. 2089, 28 S 299. 
Md.—Packard v. Hays, 94 Md. 233, 
51 A 32; Baltimore v. Keyser, 72 Md. 
106, 19 A 706. 
Minn.—Schiffmann vy. St. Paul, 88 
Minn, 43, 92 NW 508. q 
Mont.—Davenport v. Kleinschmidt, 
§ Mont. 467, 20 P 823; Davenport v. 
Kleinschmidt, 6 Mont. 502, 13 P 249 
[app dism 145 U. S. 644 mem, 12 SCt 
983 mem, 36 L, ed. 859 mem]. 
Nebr.—Neumann v. Knox, 214 NW 


290. 
Okl.—Hannan v. Lawton Bd. of 
Education, 25 Okl. 372, 107 P 646; 


30 LRANS 214. 
Pa.—Croasdill v. Philadelphia, 18 
Pa: Dist. 719: 
Seattle, 57 


Wash.—Goshert | v. 
Wash. 645, 107 P 860. 
Wis.—Ricketson v. Milwaukee, 105 
Wis. 591, 81 NW 864, 47 LRA 685. 
eT ee v. Kingsville, 28 Ont. 
45. Ala.—=Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678, 
93 AmSR 20. 
Ill.—Adams v. Brenan, 177 Ill. 194, 
Peas 314, 69 AmSR 222, 42 LRA 
Minn.—Arpin vy. Thief River Falls, 
122 Minn. 34, 141 NW 833. 
Mont.—Davenport v. Kleinschmidt, 
8 Mont. 467, 20 P 823; Davenport 
v. Kleinschmidt, 6 Mont. 502, 13 P 
249 [app dism 145 U. S. 644 mem, 
12 SCt 983 mem, 36 L. ed. 859 mem]. 
aa ie ta v. Knox, 214 NW 
Pa.—Flinn v. Philadelphia, 258 Pa. 
355, 102 A 24; Lewis v. Philadelphia, 
20 Pa. Dist. 113; Croasdill v. Phila- 


delphia, 18 Pa. Dist. 719; Smith v. 
/Philadelphia, 17 Pa, Dist. 231 [aff 
227 Pa. 423, 76 A 221]; Mazet v. 


Pittsburgh, 6 Pa. Co. 599 [aff 137 Pa. 
548, 20 A 693]. 
Seattle, 57 


Wash.—Goshert  v. 
Wash. 645, 107 P 860. 

Failure to advertise change 
the 


[a] 
in plans.—On a taxpayer’s bill, 
city of Philadelphia and its officers 
were enjoined from awarding a con- 
tract to a bidder for public work, 
where his bid was based on a change 
in the plans not advertised or brought 
to public notice. Flinn v. Philadel- 
phia, 258 Pa. 355, 102 A 24. 

46. U. S.—Colorado Pav. Co. v. 
Murphy, 78 Fed. 28, 23 CCA 1631, 37 
LRA 630 [app dism 166 U. S. 719 
mem, 17 SCt 997 mem, 41 L. ed. 1188 
mem] (dictum). 

Ala.—Inge v. Mobile Bd. of Public 
Works, 1385 Ala. 187, 33 S 678, 93 Am 
SR 20. 

Ill.—Chicago v. Mohr, 216 Ill. 320, 
74 NE 1056; Holden y. Alton, 179 111. 
318, 53 NE 556; Standard Pav. Co. 
v. Elgin, 164 Ill. A. 396. 

Iowa.—Miller v. Des Moines, 143 
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does not conform to the terms of the advertise- 
ment or invitation for proposals or bids,*? contains 
unauthorized provisions, the effect of which is to 
increase the cost to the municipality,#® or would 
result in an illegal or unauthorized indebtedness.*® 
While in most jurisdictions statutory authorization 
for the maintenance of taxpayers’ suits to restrain 
municipal authorities in respect of contracts is not 
necessary,°® in some jurisdictions in the absence of 
statute there is no general jurisdiction in equity 
in this regard®! where plaintiff has not sustained an 
injury which is not common to all other persons 
These rules are subject 
to qualifications and exceptions heretofore? and 


affected by the contract.°? 


hereinafter stated.°* 


Necessity of showing illegality or other wrong. 
An injunction will not be granted where it is not 
shown that the contract in question is unauthorized, 
Mere partial in- 


illegal, or otherwise wrongful.®® 


Iowa 409, 122 NW 226, 283 LRANS 
815, 21 AnnCas 207. 
La.—Rederscheimer v. Flower, 52 
La, Ann. 2089, 28 S 299. 
Md.—Packard v. Hayes, 94 Md. 233, 
51 A 32 


Minn.—Le Tourneau v. Hugo, 90 
Minn. 420, 97 NW 115. 

Okl.—Hannan v. Lawton Bd. of 
Education, 25 Okl. 372, 107 P 646, 


30 LRANS 214. 

Pa.—Mazet v. Pittsburgh, 137 Pa. 
548, 20 A 693; Inter-State Vitrified 
Brick Co. vy. Philadelphia, 15 Pa. Co. 
. 85; Safford y. Pittsburgh, 6 Pa. Co. 


107. 

Wash.—Goshert v. Seattle, 57 
Wash. 645, 107 P 860; Times Pub. 
Co. v.,Everett,.9 Wash. 518, 37 P 


695, 438 AmSR 865. 

Wis.—Ricketson v. Milwaukee, 105 
Wis. 591, 81 NW 864, 47 LRA,685. 

Determination as to lowest re- 
sponsible bidder in general see supra 
§§ 2208, 2511-2514. 

47. Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 678, 
93 AmSR 20. 


D. C.—Downing v. Ross, 1 App. 
251, 

Minn.—Le Tourneau vy. Hugo, 90 
Minn. 420, 97 NW 115. 

Oh.—Tuke ‘v. Sundmaker, 13 Oh. 


Cir, Ct. N.”S. 463, 32 Oh. Cir. Ct. 554 
[aff 21 OhS&CP 615, 621, 10 OhNPNS 
91, 417]. 

Pa.—MclIntyre v. Perkins, 9 Phila. 
484. 

{a] Fact that there was no fraud 
or that fair competition was not pre- 
vented does not prevent the granting 
of an injunction against entering 
into a contract which differs from 
terms and specifications. Le Tour- 
neau vy. Hugo, 90 Minn. 420, 97 NW 
115; 

48. Inge v. Mobile Bd. of Public 
Works, 135 Ala. 187, 33 S 678, 93 Am 
SR 20; Adams vy. Brenan, 177 Ill, 194, 
52 NE 314, 69 AmSR 222, 42 LRA 718. 

{a] Tiustrations.—(1) Stipula- 
tion against the employment by the 
contractor of alien or convict labor. 
Inge v. Mobile Bd. of Public Works, 
135. Ala. 187, 33 S 678, 93 AmSR 
20. (2) Stipulation that the con- 
tractor shall employ none but union 


labor. Adams vy. Brenan, 177 Ill. 194, 
52 NE 314, 69 AmSR 222, 42 LRA 
718. 

49. U. S.—City Water Supply Co. 


v. Ottumwa, 120 Fed, 309. 
Ga.—Renfroe v. Atlanta, 140 Ga. 
81, 78 SE 449, 45 LRANS 1173. 
Ill.—Chicago v. McDonald, 176 Ill. 
404, 52 NE 982; Bednarski v. West 
Hammond, 170 Ill. A. 543. 
Ky.—West Covington v. Dods, 152 
Ky. 617, 153 SW 964, 
Mont.—Milligan v. Miles City, 51 
Mont. 374, 153 P 276, LRA1916C 395; 
Davenport v. Kleinschmidt, 8 Mont. 
467, 20 P 823; Davenport v. Klein- 


MUNICIPAL CORPORATIONS 


junetion.°® 


right to sue.°? 


schmidt, 6 Mont. 502, 13 P 249 [app 
dism 145 U. S. 644 mem, 12 SCt 383 
mem, 36 L. ed. 859 mem]. 

N. D.—Roberts v. Fargo, 10 N. D. 
230, 86 NW 726. 

Pa.—McAnulty v. Pittsburgh, 284 
Pa. 304, 131 A 263; Raff v. Phila- 
delphia, 256 Pa. 312, 100 A 815. 

[a] Where indebtedness would be 
in excess of constitutional or statu- 
tory limitation (1) making or per- 
formance of contract may be _ en- 
joined. Chicago v. McDonald, 176 Ill. 
404, 52 NE 982; Bednarski v. West 
Hammond, 170 Ill. A. 543; McAnulty 
v, Pittsburgh, 284 Pa. 304, 131 A 
263. (2) An injunction may prop- 
erly be granted notwithstanding an 
ambiguous disclaimer of intent to 
enter into the contract if the in- 
debtedness would exceed the income, 
where all the actions of the city of- 
ficials unmistakably show that the 
contract would be entered into re- 
gardless of the indebtedness. West 
Covington vy. Dods, 152 Ky.. 617, 1538 
SW 964. 

{[b] Failure to make due provision 
to meet the indebtedness Has been re- 
garded as ground for an injunction. 
Roberts v. Fargo, 10 N. . 280, 86 
NW 726; McAnulty v. Pittsburgh, 284 
Pa. 304, 131 A 2638; Davis v. Doyles- 
town Borough, 3 Pa. Co. 573. 

Enjoining creation of illegal in- 
Gergen Been in general see supra § 
oO 


50. Smith v. Rockford, 17 OhS&CP 
649, 4 OhNPNS 513 [aff 9 Oh. Cir. Ct. 
N.S. 465, 29 Oh. Cir. Ct. 478]; and 
see cases supra notes 43-49. 

51. Fuller v. Deerfield Academy, 
252 Mass. 258, 147 NE 878;. Steele v. 


Municipal Signal Co., 160 Mass. 36, 
385 NE 105. 
52. Phelps v. Watertown, 61 Barb. 


(N. Y.) 121; Kelsey v. King, 32 Barb. 
CNY Xd) 410g Le Abb Pris TS Ot Redan 
Transcr. A, 133, 383 HowPr 39]; Brady 
v. New. York, 365 HowPr (CN. Y,) 81. 
Contra Christopher v. New York, 13 
Barb. (N. Y.) 567; Appleby v. New 
York, 15 HowPr (N. Y.) 428. 

Statutory provisions in general see 
infra § 4575. 


53. See supra §§ 4565-4570. 
54. See infra this section; and §§ 
4575, 4576. 


55, Ind.—Rice v. Indianapolis, 183 
Ind. 208, 108 NE 584. 

Ind. T.—Tahlequah vy. Guinn, 5 Ind. 
T. 497, 82 SW 886. 

Md.—Baltimore y. Weatherby, 
Md. 442. 

Minn.—Anderson v. Montevideo, 137 
Minn, 179, 162 NW 1078; McLean v. 
pore St. Paul, 73 Minn. 146, 75 NW 

Pa.—Anders v. Philadelphia, 235 
Pa. 125, 88 A 939; Schuck v. Reading 
City, 20 Pa. Co. 190. See Lowry v. 
Forest City Borough, 39 Pa. Super. 
276 (a temporary injunction against 
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Injury or loss; extent of interest.®° 
tion will not be granted where it is not shown that 
the contract is of such a character as to prejudice 
the rights of taxpayers,®+ or that there is immi- 
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validity not affecting the contract as a whole has 
been regarded as an insufficient ground for an in- | 
There is authority for the view that, 
where one of several bidders has consented to an 
investigation on the part of municipal authorities, 
designed to determine which bid should be accepted, 
a taxpayer in a suit based on the rejection of the. 
bid of such bidder cannot complain of the fact that 
the municipal authorities made such investigation.®** 
The court has no power, on the suit of a taxpayer, 
to enjoin the municipality from performing a con- 
tract which it is legally lable to perform.** 
ruption or moral turpitude on the part of municipal 
authorities is not an essential element of plaintiff’s 


Cor- 


An injune- 


the performance of a contract for 
alterations in a building was dis- 
solved where it appeared that, al- 
though not regularly authorized, the 
work had been commenced and the 
acts performed had _ subsequentiy 
been authorized, and that the munici- ° 
pal corporation would be benefited 
rather than injured by the improve- 
ments), 

Tenn.—Public Ledger Co. v. Mem- 
phis, 93 Tenn. 77, 23 SW 51. 

56. Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

57. West v. Oakland, 30 Cal. A. 
556, 159 P 202; 

58. Cox v. Jones, 73 N. H. 504, 63 
A 178. 

59. Murphy v. Greensboro, 190 N. 
C. 268, 129 SE 614, 

60. In general see supra § 4569. 

61. Ark.—Lackey v. Fayetteville 
Water Co., 80 Ark. 108, 96 SW 622. 

Cal.—Barto v. San Francisco, 135 
Cal. 494, 67 P 1758; Ellis Landing, 
etc., Co. v. Richmond, 70 Cal. A. 720, 
234 P 336. 

Iowa.—Searle vy. Abraham, 73 Iowa 
507, 35 NW: 612. 

La.—McMahon v. New Orleans, 52 
La. Ann. 1226, 27 S 650. 

Minn.—Anderson v. Montevideo, 
137 Minn. 179, 162 NW 1073. 

S. C—Dillingham v. Spartanburg, 
7o.8. C.549,, 56, SE) 881, 117  AmSR 
917, 8 LRANS 412, 9 AnnCas 829, 

Tenn.—Public Ledger Co. v. Mem- 
phis, 93 Tenn. 77, 23 SW 51. 

Tex.—Sayles vy. Abilene, (Civ. A.) 
196 SW 1000; Wood v. Victoria, 18 
Tex. Civ. A. 578, 46 SW 284- 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 98 P 828. 

Wis.—Berger v. Superior, 166 Wis: 
477, 166 NW 36. 

[a] Mlustrations.—(1) The right 
of a taxpayer to maintain an action 
to restrain the city from entering 
into a contract for the lighting of 
its streets on the ground that there 
was an existing contract with an- 
other corporation has been denied on 
the ground that there was nothing 
to show that plaintiff's taxes would 
be increased if the city should enter 
into the second contract. Searle v. 
Abraham, 73 Iowa 507; 35 NW 612. 
(2) A suit will not lie to enjoin 
the carrying out of a contract, where 
the city officers refused all bids 
made after advertisement and con- 
tracted with the two lowest bidders 
for a sum less than the bids previ- 
ously filed to do the work. Dilling- 
ham _v. Spartanburg, 75 S. C. 549, 
56 SE 381, 117 AmSR 917, 8 LRANS 
412, 9 AnnCas 829. (3) Plaintiff was 
not entitled to an injunction in a 
suit to enjoin defendant city from 
carrying out, and operating under, 
a void lease, to prevent irreparable 
damage to himself as a taxpayer, 
where it appeared from affirmative 
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nent danger of the violation of their rights.°? It 
has been held that an injunction to prevent the 
entering into a contract will not be granted where 
the contract, if made, would not be enforceable 
against the municipal corporation,®? but there is 
The fact that the pe- 
cuniary interest of plaintiff is small does not affect 
his right to an injunction,®* and, according to some 
authorities, it is not necessary for plaintiff to show 
that there will be a pecuniary loss to the municipal 
A taxpayer as such 
cannot maintain a suit to protect rights other than 


authority to the contrary.*4 


corporation or to plaintiff.°* 


his rights as a taxpayer.®? 


Cost of improvement payable out of general funds. 
A general taxpayer may sue to enjoin the making 
or entering into,°* or the performance of,®® an 


allegations that defendant’s council 
did not authorize the lease, as re- 
quired by Richmond City Charter 
BEES. Sh ts 
and that the city was to derive a 
profit without incurring obligations 
from operations to be carried out 
under-the lease. Ellis Landing, etc., 
Co. v. Richmond, 70 Cal, A. 720, 234 


P 336. 

[b] liability of municipality for 
injuries caused by contractor.—A suit 
by taxpayers to restrain the enforce- 
ment of an ordinance whereby a city 
contracted for a municipal water sup- 
ply could not be maintained on the 
ground that the ordinance required 
the water company to construct a 
dam and that as no right of way had 
been obtained the provision of the 
ordinance would result in flooding 
farms for which the city would be 
liable, because the city would not be 
under any liability for injuries to 
third parties caused by the perform- 
ance of the contract. Lackey v. Fay- 
etteville Water Co., 80 Ark. 108, 96 


SW. 622. ¥ 
62. Shoemaker v. Des Moines, 129 
Iowa 244, 105 NW 520, 3 LRANS 


382: Dodge v. Council Bluffs, 57 Iowa 
560, 10 NW 886. 3 
63. Barto -v. San Francisco, 135 
Cal. 494, 67 P 758; Shoemaker v. Des 
Moines, 129 Iowa 244, 105 NW 520, 
3 LRANS 382; Searle v. Abraham, 73 
Towa 507, 35 NW 612; Public Ledger 
Co. v. Memphis, 93 Tenn. 77, 28 SW 51: 
[a] Indebtedness in excess of au- 
thorized limit.—As to a claim that 
the contract in question would create 
an indebtedness in excess of the con- 
stitutional limit the court said that 
“as such contract could not be en- 
forced, we do not think that the 
plaintiff has any ground of com- 
plaint, at least in advance of any 
steps taken by either party towards 
a performance of the _ contract. 
Searle v. Abraham, 73 Iowa 507, 508, 


35 NW 612. 


64. O’Beirne v. Elgin, 187 Ill. A. 
am Saxon v. New Orleans, 124 La. 


S 663. 
Miller v. Des Moines, 143 Iowa 


422 NW 226, 23 LRANS 815, 21 
Ree. 207; ae v. Philadel- 
i 8 Pa. Dist. 719. 
ne. Mxelly v. Baltimore, 53 Md. 134. 
68. Loeffler v. Chicago, 246 Ill. 43, 
92 NE 586, 20 AnnCas 335, 
Bennett v. Baltimore, 106 Md. 
484, 68 A 14, 14 AnnCas 419; Berger 
y. Superior, 166 Wis. 477, 166 NW 36. 
[a] Interest represented.—Ac- 
cording to some cases plaintiff tax- 
payers are not recognized as stand- 
ing for any: direct interest of their 
Berger v. Superior, 166 Wis. 


717, 50 
66. 


own. 
4 66 NW 36. ; 
Tre Mioutitt vy. Duluth, 103 Minh. 


} : 
1236, 114 NW 758; Sayles v. Abilene, 
(Dex. Civ. A.) 196 SW 1000; Berger 
y. Superior, 166 Wis. 477, 166 NW 


bea Showing payment from gen- 
eral funds.—A general taxpayer has 
no right of action to enjoin the let- 
ting of a contract for a municipal 


that it was abandoned,- 
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illegal or unauthorized contract for an improvement 
where part of the cost is payable out of the general 
taxes or funds; but in his capacity as a general tax- 
payer he may not sue where the contract does not 
affect him as such taxpayer.”° 

Other remedies. 
junction will not lie where plaintiff has an adequate 
remedy at law.?? 

[§ 4575] bb. Statutory Provisions.73 
most jurisdictions the right to sue in a proper case 
does not depend upon statutory authorization,’ 
in some jurisdictions suits by taxpayers to restrain 


Under the general rule’ an in- 


While in 


the entering into,’® or the performance of,’ con- 


improvement on the ground that the 
assessment is invalid, and that the 
improvement will become a burden 
on the taxpayers generally, until 
an attempt is made to defray the 
expenses of the improvement from 
the general funds of the city. Mer- 
ree vy. Duluth, 103 Minn. 236, 114 NW 

{b] SGiability as abutting owner.— 
As a general taxpayer, plaintiff could 
complain only as to illegal tax for 
paving intersections, and the fact 
that as abutting owner his property 
would be chargeable with part of 
cost of general contract was im- 
material. Sayles v. Abilene, (Tex. 
Civ. A.) 196 SW 1000. 

Enjoining payment of compensa- 
tion for improvement in suit of abut- 
ting owner see supra § 2619. 

71. See supra § 4565. 

72. Sayles v. Abilene, (Tex. Civ. 
A.) 196 SW 1000; Wood v. Victoria, 
18 Tex. Civ. A. 573, 46 SW 284. 

73. As to statutory authorization 
tedy tomes: in general see supra § 


Matters of discretion or policy see 
infra § 4576. 


74. See supra § 4574. 
75. Arnhold v. Klug, 97 Kan. 576, 
155 P 805; Pollock v. Kansas City, 


87 Kan. 205, 123 P 985, 42 LRANS 
465; Water, etc., Co. v. Hutchinson 
Interurban R. Co., 74 Kan. 661, 

P 883; Peck v. Belknap, 130 N. Y. 
394, 29 NH 977; Shewan v. Mills, 211 
App. Div. 687, 208 NYS 381 [rev 124 
Mise. 184, 207 NYS) 155]; Gage v. 
New York, 110 App, Div. 403, 97 NYS 
157; Rose v. Low, 85 App. Div. , 461, 
83 NYS 598; Armstrong v. Grant, 56 
Hun 226, 9 NYS 388; McBride v. Ash- 
ley, 91 Misc. 585, 154 NYS 1010 [aff 
on other grounds 174 App. Div. 650, 
160 NYS 406]; Gibbs v. Luther, 81 
Misc. 611, 143 NYS 90 [aff 158 App. 
Div. 951 mem, 143 NYS 1118 mem]; 


ies v. Utica, 5 Misc. 391, 26 ‘NYS 
932. 
{a] MTllustrations.—(1) Letting of 


contract for repairs to municipal 
ferryboats without public bidding, in 
violation of Greater New York Char- 
ter § 419, may be enjoined by tax- 
payer as a threatened waste of city’s 
funds. Shewan v. Mills, 211 App. 
Div. 687, 208 NYS 381 [rev 124 Misc. 
USA ZOTUSIN Ss “ob: (2) Where a 
common council of a city either 
through artfully drawn specifications, 
or by some other official act, brought 
about the practical exclusion of all 
competition, its action was in viola- 
tion of law and called for interfer- 
ence by the courts. Boon v. Utica, 
5 Misc. 391, 26 NYS 932. (3) A gen- 
eral taxpayer may sue to prevent the 
city from entering into a contract for 
the paving of certain streets, al- 
though his property is not affected 
by special assessments, where the 
contract involves the paving of 
street intersections. Pollock v. Kan- 
sas City, 87 Kan. 205, 123 P 985, 42 
LRANS 465. (4) A taxpayer may 
maintain an action to restrain city 
officials from entering into a con- 
tract on behalf of the city for the 


tracts as illegal, unauthorized, or wasteful, are 
maintainable under statutes permitting or recogniz- 
ing or regulating such suits.77 


But the mere ille- 


employment of a person who has not 
wassed a civil service examination in 
« position for which applicants are 
required’ by the Civil Service Law 
and by the municipal regulations to 
pass an examination. Peck v. Bel- 
knap, 130 N. Y. 394, 29 NE 977. (5) 
A taxpayer may sue to prevent a 
waste of public funds in preparing 
contracts which would contain illegal 
provisions. Admiral Realty Co. v. 
New York, 76 Misc. 345, 185 NYS 384 
[aff sub nom, Hopper v. Willcox, 151 
App. Div. 113, 888, 185 NYS 384, 
1097 (aff 206 N. Y. 110, 99 NE 241, 
AnnCas1914A 1054)]. 

[b] Where an action is brought 
before the contract is let or any 
rights have become fixed, the court 
may enjoin the making of the con- 
tract with more freedom than would 
be warranted had the contract been 
executed. Gage v. New York, 110 
App. Div. 403, 97 NYS 157. 

76. Simson vy. Parker, 190 N. Y. 
19, 82 NE 732; Wenk v. New York, 
171_N. Y. 607, 64 NE 509; Coykendall 
v. Harrison, 150 App. Div. 46, 134 
NYS 446 [aff 206 N. Y. 657, 99 NB 
1105]; Mander v. Coleman, 109 App. 
Div. 454, 95 NYS 696; Meyers v. 
New York, 58 App. Div. 534, 69 NYS 
529 [overr Meyers v. New York, 54 
App. Div. 631, 66 NYS 755 (aff 32 
Mise. 522, 66 NYS 755)]; Burns v. 
Watertown, 126 Misc, 140, 213 NYS 
90; Grace v. Forbes, 64 Mise. 130, 118 


NYS 1062; Walter v. McClellan, 48 
Misc. ‘215, 96 NYS 479; Happel v. 
Blessing, 37 Misc. 47, 74 NYS °801. 


See Farmington v. Sandy River Nat. 
Bank, 85 Me. 46, 26 A 965; Dyar v. 
ee ie ae Village Corp., 70 Me. 


[aj] Tlustrations.—(1) The per- 
formance of a contract for the con- 
struction of a municipal lighting 
plant not authorized by a vote of 
the people as required by statute 
may be enjoined pendente lite, on 
the ground that it will involve a 
waste of the public funds. Burns v. 
Watertown, 126 Misc. 140, 213 NYS 
90. (2) An action to enjoin the per- 
formance of a contract on the ground 
that the contract has been let in 
violation of statutes requiring com- 
petitive bidding may be maintained. 
Grace v. Forbes, 64 Misc. 130, 118 
NYS 1062. (8) An action by a tax- 
payer to prevent municipal officers 
from carrying out a contract has 
been upheld where the invitation for 
bids called for a patented article in 
violation of a statutory provision. 
Kay v. Monroe, 93 App. Div. 484, 87 
NYS 8381. (4) The insertion, pur- 
suant to an unconstitutional provi- 
sion, in a contract for public work 
of a provision which unduly increases 
the price operates as a waste of 
public money, for which’ injunction 
will lie in favor of a taxpayer ag- 
grieved thereby. Meyers v. New 
York, 58 App. Div. '534, 69 NYS 529. 
But see Meyers vy. New York, 54 App. 
Div. 631, 66 NYS 755 [aff 32 Misc. 
522, 66 NYS 755] (on motion for, 
interlocutory injunction). 

77. Link vy. Karb, 89 Oh. St, 326, 
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gality of the transaction is not a sufficient basis 
for an injunction under some statutes.’® 

Necessity for showing illegality or other wrong. 
Plaintiff must bring his ease within the statutory 
provisions;’® thus under certain statutes plaintiff 
must shew threatened waste,®° or a threatened ille- 


gal official act.®* 
Injury or loss. 


the public, or the taxpayers.*? 
Suits against contractor. 
construed as permitting a taxpayer 


104 NE 632; Cincinnati St. R. Cd. v. 
Smith, 29 Oh, St. 291; Reynolds v. 
Cleveland, 2, Oh! (Cir.\.Ct. N.S. 139, 
24 Oh, “Cir. .Cthy 2153 Knorr vy Miller, 
5 Oh. Cir. Ct. 609,:3 Oh.-Cir. Dec, 297 
{aff 11 Oh. Dec. (Reprint) 165, 25 
CinecLBul 128]; Corpus Christi v. 
Mireur, (Tex. Civ. A.) 214 SW 528. 
{a] Highest and best bidder.—(1) 
In view of Corpus Christi City Char- 
ter art 12 § 1, taxpayers of the city 
could sue in equity to restrain it 
and its officers from awarding the 
office of city: depositary to a national 
bank which had not made the best 
bid for the office based on interest 


In a suit under statute the right 
to an injunction has been denied where there was 
no showing of possible detriment as a result of the 
acts in question to the interest of the municipality, 


Some statutes have been 


on daily balances and value of bond 
tendered, as expressly stipulated by 
the city charter, acceptance of the 
lower bid being an attempt to exe- 
cute an illegal and unauthorized, if 
not fraudulent, contract or agreement 
on behalf of the city. Corpus Christi 
v. Mireur, (Tex. Civ. A.) 214 SW 528. 
(2) The fact that title to office was 
incidentally involved was deemed im- 


material. Corpus Christi v. Mireur, 
supra. 
78. Campbell v. New York, 244 N. 


Y. 317, 155 NE 628; /50 ALR 1473; 
Western New York Water Co. v. 
Buffalo, 242 N. Y. 202, 151 NE 207. 

79. Smith v. Syracuse Impr. Co., 
161 N, Y. 484, 55 NE 1077; Balch v. 
Utica, 42 App. Div. 562, 59 NYS 513 
[aff 168 N. Y. 651 mem, 61 NE 1127 
mem]; Gleason vy. Dalton, 28 App. 
Div. 555, 51 NYS ‘337 [rev 23 Misc. 
18, 50 NYS 90]; Snyder v. Hylan, 105 
Mise, 78, 173 NYS 366 [aff 188 App. 
Div, 995 mem, 177 NYS 925 mem]; 
Mead v. Turner, 60 Misc. 145, 112 
NYS 127 [aff 134 App. Div. 691, 119 
NYS 526]; Coyne v. Yonkers, 57 Misc. 
366, 109 NYS 625; Berghoffen v. New 
York, 31 Misc. 205, 64 NYS 1082; 
Wood v. Pleasant Ridge, 12 Oh. Cir. 
Ct. 177, 5 Oh. Cir. Dec. 516; and cases 
infra notes 80, 81. 


[a] Contract included.—The “con- 
tract” made in behalf of the “cor- 
poration” is one made by the cor- 


poration or some officer thereof for 
the corporation, and the term does 
not include the construction of a 
ditch by the board of county com- 
missioners upon petition of the cor- 
poration. McCaslin v, Perrysburg, 18 
OhS&CP 196, 6 OhNPNS 48 [aff 10 
nan CinaCt. iN S220 26,5 30 OR ACInwet, 
103]. ‘ 

80. Campbell v. New York, 244 N. 
Y. 317, 155 NE 628, 50 ALR 1473; 
Hopper v. Willcox, 155 App. Div. 213, 
140 NYS 277; Paul v. New York, 46 
App. Div. 69, 61 NYS 570; McBride v. 
Ashley, 91 Misc. 585, 154 NYS 1010 
[aff 174 App. Div. 650, 160 NYS 406]; 
Perew v. North Tonawanda, 84 Misc. 
494, 147 NYS 678; Admiral Realty 
Co. v. New York, 76 Misc. 345, 135 
NYS 384 [aff sub nom. Hopper v. 
Willcox, 151 App. Div. 113, 888, 135 
NYS! -384;, 1097), (aff-206.0 Niei¥en 180, 
99 NE 241, AnnCasi1914A 1054)]; 
Keator v. Dalton, 29 Misc. 692, 62 
NYS 878 [app dism 171 N. Y. 650 
mem, 63 NE 1118 mem]. 

[a] . Waste within the meaning of 
the statute involves a showing of 
fraud, collusion, corruption, bad 
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the contractor with the municipality from carrying 
out an unlawful contract,§* but other statutes have 
been construed as giving authority to the taxpayer 
to prevent illegal action on the part of the city 
or its officers and not to assist them in avoiding some 
contract into which they have been inveigled.** 


[§ 4576] cc. Matters of Discretion, Policy, or 


Judgment. 


As is the case in respect of other mu- 
nicipal activities,®° municipal authorities will not, 
in the absence of fraud or misconduct, be interfered 
with in the exercise of their discretionary powers 


in respect of contracts on behalf of the munici- 


to sue to enjoin 


faith, or illegality. Talcott v. Buf- 
falo, 125 N. Y. 280, 26 NE 263 [quot 
Boon y. McGucken, 67 Hun 251, 22 
NYS 424, 23 NYCivProc 115]; Hrie R. 
Co. v. Buffalo, 96 App. Div. 458, 89 
NYS 122 [rev on Other grounds 180 
N. Y. 192, 73 NE. 26];..McBride v. 
Ashley, 91 Misc: 585, 154 NYS 1010 
[aff 174 App. Div. 650, 160 NYS 
406]; Admiral Realty Co. v.- New 
York, 76 Misc. 345, 135 NYS 384 [aff 
sub nom. Hopper v. Willcox, 151 App. 
Div. 118, 888, 185. NYS 384, 1097 (aff 
206 N. Y. 110, 99 NE 241, AnnCas1914 
A 1054)]; Schieffelin v. New York, 65 
Mise. 609, 122 NYS’ 502; Walter v. 
McClellan, 48 Mise. 215, 96. NYS 479; 
Keator v. Dalton, 29 Misc. 692, 62 
NYS 878 [aff 171 N. Y. 650 mem, 63 
NE 1118 mem]. 

[b] Waste not shown.—(1) Where 
a charter provided for award to bid- 
der whose bid shall be deemed most 
advantageous to the city, and the 
highest bid for collecting refuse of 
the city was three thousand, five 
hundred dollars and the lowest two 
thousand, nine hundred dollars, a tax- 
payer could not enjoin the board of 
health from awarding the contract to 
one whose bid was three thousand, 
three hundred and sixty dollars, in 
the absence of a showing that the 
city would not get full value. Perew 
v. North Tonawanda, 84 Misc. 494, 
147 NYS 678. (2) Where the terms 
of the instrument under considera- 
tion, which dealt with the procure- 
ment of a water supply for a muni- 
cipality, did not purport to impose 
an obligation on the municipality to 
take water, but merely gave the 
municipality an option in this regard, 
it was held that no waste of the 
municipal assets was likely to result. 
Keator v. Dalton, 29 Misc. 692, 62 
NYS 878 [app dism 171 N. Y. 650 
mem, 638 NE 1118 mem]. (3) Where 
it appeared that the bid of a person 
to whom it is proposed to award a 
contract was many thousand dollars 
less than that of his nearest competi- 
tor, no waste was shown. McCord 
v. Lauterbach, 91 App. Div, 315, 86 
NYS 5038. 

81. Campbell, v. New York, 244 N. 
Y. 317). 155 .NE 6285 14 “ADR 24733 
Paul.v. New York, 46 App. Div. 69, 
61 NYS 570; McBride y. Ashley, 91 
Misc. 585, 154 NYS 1010 [aff 174 App. 
Div. 650, 160 NYS 406]; Admiral 
Realty Co. v. New York, 76 Misc. 345, 
1385 NYS 3884 [aff sub nom. Hopper 
v. Willcox, 151 App. Div. 118, 888, 135 


NYS: 384, 1097. (aff 206 N. Y.. 110, 
99 NE 241, AnnChsl914A 1054)]; 
Mead vy. Turner, 60 Mise. 145, 112 


NYS 127 [aff 184 App. Div. 691, 119 
NYS 526]; Schinzel y. Best, 45 Misc. 
455, 92 NYS 754 [aff 109 App. Div. 
917 mem, 96 NYS 1145 mem], 

{a] Prevailing rate of wages.—A 
contract is not illegal because of the 
inclusion therein of a provision as 
to the prevailing rate of wages where 
a valid statute directs the inclusion 
of such provision. Campbell v. New 
York, 244 N. Y. 317, 155 NE 628, 50 
ALR 1473. 

[b] Bids and security.—Mere ir- 
regularities in respect of bids and 


pality;°® the courts will not interfere in matters 
in which questions as to policy, judgment, or wis- 


the security for the performance of 
the contract have been held insuffi- 
cient to justify the issuance of an 
injunction. McCord y. Lauterbach, 
91 App. Div. 315, 86 NYS 503. 

[c] Clear showing of illegality.— 
Where a contract has been awarded 
for a public improvement, the court 
will not interfere with its perform- 
ance unless its illegality is clearly 
established. Holly v. New York, 128. 
App. Div. 499, 112 NYS 797. 

82. Campbell v. New York, 244 N. 
Y. 317, 155 NE 628, 50 ALR 1473; 
Western New York Water Co. v. Buf- 
falo, 242, N.. ¥. 202, 161 -NE 207; 
McCord v. Lauterbach, 91 App. Div. 
315, 86 NYS 5038; Williams v. New 
York, 129 Misc. 654, 222 NYS 163. 

[a] Inconsistency between statu- 
tory and contract provisions.—The 
mere fact that the provisions of a 
contract as to the prevailing rate of 
wages are inconsistent with a stat- 
utory provision requiring that con- 
tracts shall contain a provision for 
the prevailing rate, is not sufficient 
to warrant the granting of an in- 
junction where there is nothing to 
show that any loss would ensue as 
a result of such inconsistency. 
Campbell v. New York, 244 N. Y. 
317, 155 NE 628, 50 ALR 1473. 

[b] Where no obligation on the 
part of the municipality would re- 
sult from the acts complained of, 
such acts would not constitute injury 
to the assets of the municipality 
within the meaning of the taxpayers’ 
act. Keator vy. Dalton, 29 Misc. 692, 
62 NYS 878 [app dism 171 N. Y. 
650 mem, 63 NE 1118 mem]. 

83. Haskins vy. Cincinnati Cons. 
St. R. Co., 7 Oh. Dec. (Reprint) 713, 
4 CinecLBul 1126. See Simson vy. 
Parker,,..190) IN." Yoo 19, So NERS ers 
(where an injunction was granted in 
a suit to have all parties to an in- 
valid contract between a municipal 
corporation and a third person en- 
joined from acting under such con- 
tract). 

Against whom suit for injunction 
iene in general see supra §§ 4565, 
Pt ache to suit see infra §§ 4602-— 


84. Corpus Christi v. Mireur, (Tex, 
Civ. A.) 214 SW 528. 

85. ee supra § 4568. 

86. Cal.—West v. Oakland, 30 Cal. 
A. 556, 159 P 202. : 
suet C.—Downing v. Ross, 1 App. 


Ga.—Wells v. Atlanta, 43 Ga. 67. 
Ill.—Kelly v, Chicago, 62 Ill. 279; 
Stubbs v. Aurora, 160 Ill. A. 351. 
Ind.—Cason vy. Lebanon, 153’ Ind. 
567, 55 NE 768. 
Ind. T.—Tahlequah y. Guinn, 5 Ind, 
T. 497, 82 SW 886, 
Ky.—Keith v. Johnson, 109 Ky. 421, 
59 SW 487, 22 KyL 947. 
Mich.—Detroit v. Wayne Cir. Judge, 
Ue Pratige 384, 44 NW 622. 
r,—Pearce v, Roseburg, 77 Or. 
128, Bee Abb. . A 
a.—Schuck vy. Reading City, 20 
wht Go: ae i ind 
ex.—Basham vy. Holcombe, iv. 
A.) 240 SW 691. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dom are involved.*’ ‘ut where a manifest abuse of 
discretion,®* or fraud,®® in the matter of letting or 
awarding a contract has occurred or is threatened, 


a suit will lie. 
[§ 4577] (d) Misapplication, Diversion, or Waste 
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of Funds®°—aa. In General. The authorities of a 
municipal corporation may be enjoined at the suit 
of taxpayers from making any illegal or unauthor- 
ized appropriation, use, or expenditure of the cor- 
porate funds,®! as where there is a threatened use 


“ York, 65 Misc. 


‘thorities as to’ what bid is 


Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828, 

Wash.—Twichell v. Seattle, 106 
Wash? 82. t79-P 127. 

[a] In suits under statutes (1) 
the rule has been applied or recog-~ 
nized. Bunker v. Hutchinson, 74 Kan. 
651, 87 P 884; Admiral Realty Co. v. 
Gaynor, 147 App. Div. 719, 132 NYS 
220; Holly v. New York, 128 App. 
Div. 499, 112 NYS 797; Erie R. Co. 
v. Buffalo, 96 App. Div. 458, 89 NYS 
122 [rev on other grounds 180 N. Y. 
192, 73 NE 26]; Paul v. New York, 
46 App. Div. 69, 61 NYS 570; McBride 
v. Ashley, 91 Misc. 585, 154 NYS 1010 
[aff 174 App. Div. 650, 160 NYS 406]; 
Perew v. North Tonawanda, 84 Misc. 
494, 147 NYS 678; Schieffelin v. New 
609, 122 NYS 502; 
Mead v. Turner, 60 Misc. 145, 122 
NYS 127; Madden vy. Van Wyck, 35 
Misc. 645, 72 NYS 135; Gordon v. 
Strong, 16 Misc. 420, 38 NYS 449 [rev 
3 App. Div. 395, 38 NYS 922]; Ter- 
rell v. Strong, 14 Misc. 258, 35 NYS 
1000; Ampt v. Cincinnati, 15 OhS&CP 
237, 2 OhNPNS 489; Fergus v. Co- 
lumbus, 8 OhS&CP 290, 6 OhNP 82. 
(2) Thus where in connection with 
subway contracts it was for the pub- 
lic service commission to determine 
whether permission to issue certain 
bonds should be granted to the con- 
tracting railroad company, that de- 
termination could not be reviewed. 
Hopper v. Willcox, 155 App. Div. 213, 
140 NYS 277. (3) With the exercise 
of discretion by the public service 
commission in determining as to the 
effect of changes in specifications on 
unit prices in contracts for the con- 
struction of a subway the _ court 
would not interfere. Admiral Realty 
Co. v. Gaynor, 147 App. Div. 719, 132 
NYS 220. (4) Discretion of city au- 

“most 
advantageous to the city” will not be 
interfered with. Perew v. North 
Tonawanda, 84 Misc. 494, 147 NYS 
678. (5) With the exercise of -dis- 
eretion by municipal authorities with 
respect to who is the lowest respon- 
sible bidder a court will not inter- 
fere, McClain v. McKisson, 15 Oh. 
Gira (Ctaab1 7,8. On. Cir,’ Dec. 35f. 
(6) The court could not determine 
whether material furnished was in 
accordance with the contract in the 
absence of charges of fraud or cor- 
ruption. Paul v. New York, 46 App. 
Div. 69, 61 NYS 570. 

87. Ga—Wells v. Atlanta, 43 Ga. 


67 
N. H.—Cox v. Jones, 73 N. H. 504, 


63 A 178. 
Or.—Pearce v. Roseburg, 77 Or. 


195, 150 PB 855. 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

Wash.—Twichell v. Seattle, 106 
Wash, 32, 179 P 127. 

[a] In suits under statutes (1) 
the rule has been applied or recog- 
nized. Admiral Realty Co. v. New 
York, 206 N. Y. 110, 99 NE_ 241, 
AnnCasi914A 1054; Carpenter v. Wise, 
92 Misc. 246, 155 NYS 996 [aff 174 
App. Div. 874 mem, 159 NYS 1104 
mem]; McBride v. Ashley, 91 Misc. 


5 154 NYS 1010 [aff 174 App. Div. 
he COR ie gamomera: 


650, 160 NYS 406]; 
New York, 65 Misc. 609, 122 NYS 
502; Mead v. Turner, 60 Misc. 145, 


112: NYS 127 [aff 134 App. Div. 691, 
119 NYS 526]; Coyne v. Yonkers, 57 
Misc. 366, 109 NYS 625; Walter v. 
McClellan, 48 Misc. 215, 96 NYS 479; 
Fergus v. Columbus, 8 OhS&CP 290, 
6 OhNP 82. (2) Thus where, in an 
action to restrain the execution on 
behalf of the city of New York of 
a contract providing for the opera- 
tion by a lessee of a subway to be 
constructed by the city in connec- 


tion with a transit system privately 


owned by the lessee, and for the pay- 


ment to the lessee of a yearly prefer- 
ential sum from the earnings of the 
new subway equal to the present 
earnings of the: old, there is no 
claim that, in contracting, the city 
officials acted in bad faith or that 

the. transaction is a pretense and a 

fraud, the court will not determine 

Whether the sum fixed: as a prefer- 

ence to the lessee is excessive. Ad- 

miral. Realty Co. v. New York, 206 

N. Y. 110, 99 NE 241, AnnCas1914A 

1054. (3) The fact that the price 

to be paid under a contract is ex- 

cessive does not show that payment 
of such price is an illegal, wrongful, 
or fraudulent act. Gleason v. Dal- 

ton, 28 App. Div. 555, 51 NYS, 337 

[rev 23 Misc 18, 50 NYS 90]. 

88. Inge v. Mobile Bd. of Public 
Works, 135 Ala. 187, 38 S 678, 93 
AmSR 20; Miller v. Des Moines, 143 
lowa 409, 122 NW 226, 23 LRANS 
815, 21 AnnCas 207; Safford v. Pitts- 
burgh, 6 Pa. Co. 107. 

{a] “Gowest responsible bidder.” 
—Under a requirement that a con- 
tract must be awarded to the “low- 
est responsible bidder,’ the munici- 
pal authorities have no discretion ex- 
cept as to the responsible- character 
of the bid or bidder. Safford v. 
Pittsburgh, 6 Pa. Co. 107. 

89. Standard Pav. Co. v. Elgin, 164 
PUA 3 916), 

90. Cross references: 

Enjoining payments under special 
proceeding to investigate munici- 
pal expenditures see supra .§ 4562. 

Motive, intention, or adverse interest 
of plaintiff see supra § 4570. 

Sry bat entitled to sue see supra § 


91. U. S.—Massachusetts v. Mel- 
lon, 262 U. S. 447, 48 SCt 597, 67 L. 
ed. 1078 (dictum); Valentine v. Rob- 
ertson, 300 Fed. 521; The Liberty 
Bell, 23 Fed. 843. 

Ala.—Inge vy. Mobile Bd. of Public 
Works, 135 Ala, 187, 33 S 678, 938 
AmSR 20. 

3 Alaska.—Bates v. Nome, 1 Alaska 

Ark.—Russell v. Tate, 52 Ark. 541, 
18° SW 130, 20 AmSR 193, 7 LRA 
men Jacksonport vy. Watson, 33 Ark. 

Cal.—Clouse vy. San Diego, 159 Cal. 
434, 114 P 573; Douglass v. Placer- 
ville, 18 Cal. 643. 

Conn.—Webster v. Harwinton, 32 
Conn. 131; New London v. Brainard, 
22 Conn. 552. 

D. '‘C.—Dewey Hotel Co. v. U. S. 
Electric Lighting Co., 17 App. 356; 
Roberts v. Bradfield, 12 App. 453; 
Downing v. Ross, 1 App. 251. 

Fla.—Drake v. Thomas, 84 Fla, 177, 


‘92 S 878; Chamberlain v. Tampa, 40 


Fla. 74, 28 S 572; Peck v. Spencer, 26 
Fla. 28, 7S 642. : 

Ga.—Dubberly v. Morris, 163 Ga. 
144, 135 SH 718; Savannah y. Richter, 
160 Ga. 177, 127 SE 148; Bennett v. 
La Grange, 153 Ga. 428, 112 SE 482, 
22 ALR 1312; Brumby v. Marietta 
Lights, etc., 147 Ga. 592, 95 SE 7; 
Renfroe v. Atlanta, 140 Ga. 81, 78 
SE 449, 45 LRANS 1178; Fluker v. 
Union Point, 132 Ga. 568, 64 SE 648; 
Adel v. Woodall, 122 Ga. 535, 50 SH 
481; Macon v. Hughes, 110 Ga. 795, 
36 SE 247; Keen v. Waycross, 101 
Ga. 588, 29 SE 42. 

[da.—Moore v. Hupp, 17 Ida. 232, 
105 P 209. - 

Tll.—Consumers’ Co. vy. Chicago, 313 
Tll. 408, 145 NE 114; Litz v. West 
Hammond, 230 Ill. 310, 82 NE 634; 
Holden v. Alton, 179 Ill. 318, 53 NE 
556; Adams v. Brenan, 177 Il... 194, 
52 NE 314, 69 AmSR 222, 42 LRA 
718; Chicago v. Nichols, 177 Ill. 97, 
52 NE 359; Huesing v, Rock Island, 
128 Ill. 465, 21 NE 558, 15 AmSR 
129 [rev on other grounds 25 Ill. A. 
600]; Peo. v. Chicago, 199 Ill. A. 356; 


Gorman v. Tidholm, 94 Ill. A. 371; 
Stadler vy. Fahey, 87 Ill. A. 411. See 


Jackson vy. Norris, 72 Ill. 364 (where, 


however, the suit was brought in the 
name of the attorney-general). 
Ind.—Logansport v. Jordan, 171 
Ind. 121, 85 NE 959, 37 LRANS 1036, 
17 AnnCas’ 415; Scott v. Laporte, 
162 Ind. 34, 68 NE 278, 69 NE 675; 
Alexander v. Johnson, 144 Ind. 82, 41 
NE 811; Richmond v. Davis, 103 Ind. 
449, 3 NE 130; Madison v. Smith, 83 
Ind, 502; Mitchell v. Wiles, 59 Ind. 


364; Michigan City v. Marwick, 67 
rag. A. 294, 116 NE 434, 119 NE 


Iowa.—Shoemaker v. Des Moines, 
129 Iowa 244, 105 NW 520, 3 LRANS 
382; Cascaden v. Waterloo, 106 Iowa 
673, T77 NW 333. 

Ky.—Owensboro Waterworks Co. v. 
Owensboro, 96 SW 867, 29 KyL 1118. 

La.—Pleasants yv. Shreveport, 110 


La, 1046, 35 S 283; Gray yv. Bourgeois, 


107 La. 671, 32 S 42; State v. New 
Orleans, 50 La. Ann. 880, 24 S 666; 
Conery v. New Orleans Water- 
Works Co., 39 La. Ann. 770, 2 S 555. 

Md.—St. Mary’s Industrial School 


Mich.—Schurtz v. Grand Rapids, 
199 Mich. 20, 165 NW 766; McManus 
v. Petoskey, 164 Mich, 390, 129 NW 
681; Bates v. Hastings, 145 Mich. 
574, 108 NW 1005; Savidge v. Spring 
Lake, 112 Mich. 91, 70 NW _. 425: 
George v. Wyandotte BElectric Light 
Co., 105 Mich. 1, 62 NW 985. 

Minn.—Nerlien v. Brooten, 94 Minn. 
361, 102 NW 867; Smith v. St. Paul, 
72 Minn, 472, 75 NW 708. 

Mo.—Hawkins v. St. Joseph, 281 
SW_ 420. See: Hitchcock v. St. Louis, 
49 Mo. 484 (where the court upheld 
a Suit to prevent a donation to an 
orphan asylum). ¥ 

Mont.--—McClintoeck y. Great Falls, 
53 Mont. 221, 163 P 99; Milligan v. 
Miles City, 51 Mont. 374, 153 P 276, 
LRA1916C 395; Davenport v. Klein- 
schmidt, 8 Mont. 467, 20 P 823; 
Davenport~v. Kleinschmidt, 6 Mont. 
502, 13 P 249 [app dism 145 U. S. 
644 mem, 12 SCt 893 mem, 36 L. ed. 
859 mem]. st 

Nebr.—Neumann y. Knox, 214 NW 
290; Shepard v. Hasterling, 61 Nebr. 
882, 86 NW 941; Tukey v. Omaha, 54 
ey 370, 74 NW 613, 63 AmSR 

N. H.—Blood vy. Manchester Elec- 
tric Light Co., 68 N. H. 340, 39 A 335; 
Brown, v. Concord: 56 -N:? Hey 3%5s 
Merrill v. Plainfield, 45 N. H. 126. 

N. C—Merrimon vy. Southern Pav., 
ete. Co, 142" N.C.) 539)) 55 SH: $66, 
8 LRANS 574, 

N. D.—Engstad v. Dinnie, 8 N. D. 
Tai6 Mia 292. 


v. Brown, 45 Md. 310. 


Oh.—Pierce v. Hagans, 79 Oh. St. 
9, 86 NE 519, 36 LRANS 1, 15 Ann 
Cas 1170. 


Okl.—Moore y. Crabtree, 126 Okl. 
56, 258 P 916; Afton v. Gill, 57 Okl. 
36, 156 P 658; Bowles v. Neely, 28 
Okl. 556,°115 P 344; El Reno v. 
Cleveland—Trinidad Pav. Co., 25 Okl. 
648, 107 P 168, 27 LRANS 650; Han- 
nan v. Lawton Bd. of Education, 25 
Okl. 372, 107 P 646, 30 LRANS 214: 

Pa.—Wolff Chemical Co. v. Phila- 
delphia, 217 Pa, 215, 66 A 344; Web- 
ster vy. Hopewell Borough, 19 Pa. 
Super. 549; Sank v. Philadelphia, 4 
Brewst, 133, 8 Phila. 117. 

R. I.—Place v. Providence, 12 R. I. 


Tex.—Beaumont v. Matthew Cart- 
wright Land, etc., Co., (Civ. A.) 224 
SW 589. 

Utah.—Brummitt v, Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

Va.—Roper v. McWhorter, 77 Va. 
214. 

Wash.—Wade_ v. Tacoma, 131 
Wash. 245, 230 P 99; Woldenberg v. 
Sampson, 55 Wash, 152, 104 P 184, 
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or expenditure of funds for an illegal or unauthor- 
ized purpose,®? or a threatened diversion of funds,®* 
or where the municipal authorities have not followed 
the proper preliminary procedure in respect of the 
proposed expenditure or disposition ;°* and it makes. 
no difference in principle whether the amount sought 


Wis.—Neacy v. Milwaukee, 151 
Wis. 504, 189 NW 409; Schmidt v. 
Joint School Dist. No. 4, 146 Wis. 


635, 132 NW 583; Allen v. Milwaukee, 
128 Wis: 678. 106 NW 1099, 116 
AmSR 54, 5 LRANS 680, 8 AnnCas 
392; Chippewa Bridge Co. v. Durand, 
122 Wis. -85, 99 NW 603, 106 AmSR 
Seas 
Man.—Davis v. Winnipeg, 24 Man. 
478, 28 WestLR 634. 
Ont.—Wilkie v. Clinton, 18 Grant 
Ch. BOT. , 
N. W. Terr.—Pease v. Moosomin, 5 
Terr. L. 207. : 
[a] Reasons for rule.—(1) ‘This 
is so because the corporation holds 
its money for the corporators, the 
inhabitants of the town or city, to 
be expended for legitimate corporate 
purposes, and a misappropriation of 
these funds is an injury to the tax- 
payer, for which no other remedy is 
so effectual or appropriate as an in- 
junction.” Jacksonport v. Watson, 
33 Ark. 704, 705. (2) “As to money 
in its treasury, the city corporation 
is in the nature of trustee of the 
inhabitants of the city, and must ap- 
ply it to the purposes for which they 
were incorporated. This furnishes 
one ground on which a court of 
equity may interfere. Further: if 
without fraud the corporation should 
misappropriate the trust fund, which 
by the admissions of the answer they 
propose to do here, it is not plain 
what remedy at law the_tax-payer 
would have.’’ Brown vy. Concord, 56 
N. H. 375, 388. To same effect New 
London v. Brainard, 22 Conn. 552. 
(3) ‘Public funds under the control 
of the municipality and its officers 
belong beneficially to the taxpayers, 
and hence where the necessity to do 
So exists, they may take steps to 
protect such funds.” Michigan City 
v. Marwick, 67 Ind. A. 294, 116 NE 
434, 436, 119 NE 154. . 
[b] Nature of relief sought.—The 
relief sought is for the benefit of the 


whole body of taxpayers. Cawker v. 
Milwaukee, 133 Wis. 35, 1183 NW 
417. 

92. U. 3.—Valentine v. Robertson, 


300 Fed. 521. But see McDonald v. 
Seligman, 81 Fed. 753; Seligman v. 
Santa Rosa, 81 Fed. 524; Coulson v. 
Portland, 6 F. Cas. No. 3,275, Deady 
481 (as to the right of taxpayers to 
prevent the application of a specified 
fund raised by taxation to the pay- 
ment of a certain debt). : 
Alaska.—Bates v. Nome, 1 Alaska 

08. 

Ark.—Jacksonport v.. Watson, 33 
Ark, 704. 

Conn.—Gregory v. Bridgeport, 41 
Conn. 76, 19 AmR 458; New London v. 
Biwinard, 22 Conn, 552. 

Fla.—Drake v. Thomas, 84 Fla. 177, 
92 S 878; Peck v. Spencer, 26 Fla. 23, 
7S 642. 

Ga.—Sawanhah vy. Richter, 160 Ga. 
127 SE 148; Bennett v. La 
153 Ga. 428, 112 SH 482, 22 
- Witzgerald v. Witchard, 
130 Ga. 552,61 SH 227, 16 LRANS 
519; Adel v. Woodall, 122 Ga. 535, 50 
SE 481. 

ll.— Loeffler iv. Chicago, 246 Ill. 
43, 92 NE 586, 20) AnnCas 335; Adams 
v. Brenan, 177 lll. 194, 52 NE 314, 
69 AmSR 222, 42 (LRA 718. 

Ind.—Cooper v. Middletown, 56 Ind. 
A. 374, 105 NE 393. 

_Ky.—Patton v. Stephens, 14 Bush 
324: Henderson vw. Covington, 14 
Bush 312. { 

La.—Le Bourgeoi's v. New Orleans, 
145 La, 274, 82 S 268. 

Md.—St. Mary’s ‘Industrial School 
v. Brown, 45 Md. 310, ; 


MUNICIPAL CORPORATIONS 


Mich.—Schurtz v. Grand Rapids, 
199 Mich. 20, 165 NW 766. 

Minn.—Castner v. Minneapolis, 92 
Minn. 84, 99 NW 361, 1 AnnCas 934. 

Okl.—Afton v. Gill, 57 Okl! 36, 156 
P 658. 

Pa.—Bergner v. Harrisburg, 1 
Pearson 291;'Tatham vy. Philadelphia, 
1 Phila, 276. 

R. I.—Austin v. Coggeshall, 12.R. 1. 


329, 34 AmR 648. 

Wis.—Neacy v. Milwaukee, 151 
Wis. 504, 139 NW 409. But see, Bab- 
cock v. Fond du Lac, 58 Wis. 230, 16 
NW 625 (to the effect that where a 
certain tax has been imposed upon 
the taxpayers of a city, to be applied 
to a particular purpose,.a taxpayer 
who has voluntarily and without pro- 
test paid his proper share of such 
tax is not in a position to enjoin its 
application to the very purpose for 
which it was levied, paid, and appro- 
priated). 

Man.—Davis v. Winnipeg, 24 Man. 
478, 28 WestLR 634; Dods v. Mini- 
tonas, [1919] 1 WestWkly 717. 

Ont.—Verner v. Toronto, 3 OntWN 
586, 21 OntWR 170, 1 DomLR 530 
(dictum). See Wallace vy. Orange- 
ville, 5 Ont. 37 (where, however, the 
elaim that the attorney-general 
should have been made a party was 
not pressed). 

N. W. Terr.—Pease v. Moosomin, 5 
Terr) L. 207: 

{a] Tllustrations.—(1) Payment 
of municipal funds to persons who 
represented the municipal council be- 


fore legislative committees. Hen- 
derson v. Covington, 14 Bush (Ky.) 
312. (2) Payment out of public 


funds of special assessments against 
the property of religious institutions 
after such institutions had improp- 
erly been relieved from payment. 
Savannah y. Richter, 160 Ga. 177, 127 


SE 148. (3) Payments to a private 
institution. Le Bourgeois v. New 
Orleans, 145 La. 274, 82 S 268. (4) 


Payment of money by a municipality 
to the: Salvation Army for expenses 
incurred in handling charitable cases 
in violation of Const. art 1 § 1 par 
14. Bennett v. La Grange, 153 Ga. 
428, 112 SEH 482, 22 ALR 1312. (5) 
Payment of certain legal _ fees. 
Schurtz v. Grand Rapids, 199 Mich. 
20, 165 NW 766. (6) Payment to a 
defeated candidate for a public of- 
fice of the amount incurred in con- 
ducting an election contest. Castner 
v. Minneapolis, 92 Minn. 84, 99 NW 
361, 1 AnnCas 934. (7) Expenditures 
for the purpose of defending an ac- 
tion to contest the election of a 
claimant to a municipal office. Peck 
v. Spencer, 26 Fla. 28, 7S 642. (8) 
Expenditures for construction of an 
electric light and power plant. Neacy 
v. Milwaukee, 151 Wis. 504, 1389 NW 
409. (9) Expenditures under a reso- 
lution appropriating a certain sum 
for a patriotic celebration, New 
London v. Brainard, 22 Conn. 552. 
(10) Expenditures for the publication 
of a delinquent tax list in a news- 
paper in a municipality other than 
the municipality involved. Drake vy. 
Thomas, 84 Fla, 177, 92 S 878. (11) 
Expenditures for the upkeep of a 
private road. Dods vy. Minitonas, 
(Man.) [1919] 1 WestWkly 717. (12) 
Refund of balance received as a li- 
cense fee where the municipality 
was not, in equity or good conscience, 
required to make such refund. Fitz- 
gerald v.’ Witchard, 130 Ga. 552, 61 
SE 227, 16 LRANS 519. 

93. U. S.—Vonherberg v. Seattle, 
20 F (2d) 247. 

Fla.—Chamberlain v. 
Pla. 74, 23 S 672) 


Tampa, 40 
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to be wrongfully appropriated is large or small. 
No showing of fraud is requfred where the trans- 
action in question is void.% 
dictions taxpayers may seek relief in respect of im- 
proper expenditures by a certiorari proceeding?’ 
or by a summary proceeding to investigate munici- 


While in some juris- 


Ga.—Dubberly v, Morris, 163 Ga. 
144, 185 SE 718. 

Ill.—Chicago vy. Nichols, 177 Ill. 
97, 52 NE 359. 

Ind.—Nill y. Jenkinson, 15 Ind. 


425. 
Ky.—Owénsboro Waterworks Co. v. 
Owensboro, 96 SW 867, 29 KyL 1118. 

N. D.—Engstad v. Dinnie, 8 N. D. 
1, 76 NW, 292. 

Tex.—Texas Electric, etc.,. Co. v. 
Vernon, (Civ. A.) 266 SW 600; Beau- 
mont v. Matthew Cartwright Land, 
etc., Co., (Civ. A.) 224 SW 589; Simp- 
Aas vy. Nacogdoches, (Civ. A.) 152 SW 

Wash.—Asia v. Seattle, 119 Wash. 
674, 206 P 366; Woldenberg v. Samp- 
son, 55 Wash. 152, 104 P 184 (dic- 
tum). . 

Wis.—Neacy v. Milwaukee, 151 
Wis. 504, 1389 NW 409; Weik v. Wau- 
sau, 143 Wis. 645, 128 NW 429. 

See James v,. Pittsburgh, 23 Pa. 
Dist. 637 (in an action by the occu- 
pants of stands in a public market, 
the municipal corporation would be 
enjoined from using any of the reve- 
nue received as rental from such 
stands for a purpose other than the 
market use); Smith v. Raleigh, 3 Ont. 
405 (where an injunction was granted 
in a case in which a limited number 
of property owners were interested 
in the application of a certain fund). 

[a] Proceeds of bonds issued for 
particular purpose.—Municipal au- 
thorities cannot legally use proceeds 
of bonds issued for an improvement, 
to pay debts contracted before the 
election at which the bonds were 
voted, and should be enjoined at suit 


of taxpayer. Simpson vy. Nacog- 
poenee: (Bex. wv Civ. Al alse yi 
[b] Use of general funds for spe-, 


cific purpose.—Use of general funds 
in the operation and maintenance of 
a street railway system. Asia vy. 
Seattle, 119 Wash. 674, 206 P 366. 

[c] Use of special fund for gen- 
eral purposes.—The use of a particu- 
lar fund, which is legally applicable 
only to a particular purpose, for 
general municipal purposes may be 
enjoined. Chamberlain vy. Tampa, 40 
Pla, 74, 23S 5672. 

[d] Plaintiff as a general taxpay- 
er and a holder of the bonds issued 
against certain funds was qualified 
to challenge the right of the muni- 
cipality to make transfers from such 
funds to another fund. Vonherberg 
v. Seattle, 20 F. (2d) 247. But see 
In re Puget Sound Power, etc., Co., 
18 KF, (2d) 57 (where, in considering 
the question as to the disqualification 
of a particular judge to hear the 
case of Vonherberg v. Seattle, supra, 
because such judge was a taxpayer, 
the court said that as a general tax- 
payer such judge “has no concern in 
interest’). 

94 Clouse v. San Diego, 159 Cal. 
434, 114 P 573; Noble vy. Vincennes, 
42 Ind. 125; Cooper v. Detroit, 222 
Mich. 360, 192. NW 616; Dunkin vy, 
Blust, 838 Nebr. 80, 119 8. 

_{a] Rule applied (1) where muni- 

cipal authorities failed to make and 
to publish an estimate of expenses 
required by Comp. St. (1907) § 1842. 
Dunkin v. Blust, 83 Nebr. 80, 119 NW 
8. (2) Where an attack on an at- 
tempted donation in aid of a railroad 
company was based on the lack of a 
sufficient number of petitioners for 
such donation. Noble v. Vincennes, 
42 Ind, 125. 


95. Bates v. Nome, 1 Alaska 208. 

96. Head v. Wood River, 194 Ill. 
A. 104. 

97. See supra § 4553. 
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pal finances as provided for by statute,9® injunc- 
tion is the usual and proper remedy to prevent im- 
proper expenditures.°® While in most jurisdictions 
the right to maintain a suit to prevent the wrong- 
ful appropriation, use,. expenditure, or waste of mu- 
nicipal funds will lie even in the absence of statute,? 
in some jurisdictions a suit by a taxpayer merely 
as such may not be maintained in the absence of 
statutory authorization.2? These rules are subject 
to the qualifications and exceptions heretofore* and 
hereinafter stated.* 

Enforcement of trust. The right of taxpayers to 
sue to prevent the misappropriation ‘of municipal 
funds has been placed on the ground that the mu- 
nicipal authorities are trustees with respect to such 
funds.® 

Analogy to rights of stockholders of private cor- 
porations. In some cases the right of taxpayers to 
sue is regarded as analogous to the right of stock- 
holders of private corporations to protect their in- 
terests in such corporations.® 

Matters of discretion, policy, or wisdom.’ In the 
absence of fraud or palpable abuse an injunction 
will not be granted, however, to restrain acts which 
fall within the discretionary y powers of the munici- 


98. See supra § 4562. Nicol, [1915] 
99. See cases supra notes 91-96. 
1. Russell v. Tate, 52 Ark. 541, 13 
SW 130, 20 AmSR 193, 7 LRA 180; 
Milligan v. Miles City, 51 Mont. 374, 
153 P 276, LRA1916C 395; Davenport 3. 
Vv. Kleinschmidt, 8 Mont. 467, 20 P 4. 


MUNICIPAL CORPORATIONS 


v. AGE Cy 

the right of ratepayers, to sue in 

certain cases was upheld). 
Statutory provisions in general see 

supra §§ 4551, 4566. 

See supra §§ 4565-4570. 

See infra this section; and §§ 
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pal authorities® or which involve merely questions 
of policy and the wisdom and good judgment of the 
municipal authorities.° Where, however, the mu- 
nicipal authorities act beyond the bounds of their 
discretionary power, a suit will lie.?° 

Wrongfulness of act and injury or damage. An 
injunction will not be granted where it is not shown 
that the act which it is sought to enjoin is in fact 
illegal, unauthorized, or otherwise wrongful,'t or 
would prejudice the rights of the municipality or 
its taxpayers ;!? but sufficient injury is shown where 
the illegal act is one which may prevent the mu- 
nicipal corporation from receiving the best service 
for the money which is to be expended.t? The 
view has been taken that, where the proposed ap- 
propriation is only technically illegal and it would 
be more inequitable to grant the injunction than 
to refuse it, it may be refused.'4 The alleged wrong- 
ful diversion must be imminent in order to war- 
rant the issuance of an injunction.’> 

Other available remedies. It has been held that 
certain remedies provided for by statute are not 
adequate remedies at law in the sense that they 
will prevent a suit by a taxpayer to restrain an 
illegal expenditure of. municipal funds.'® 
wright Land, ete., Co., (Civ. A.) 224 
SW 589; Ardrey v. Zang, 60 Tex. Civ. 
A, 295, 127 SW 1114. 

Vt.—Lucia v. Montpelier, 60 Vt. 
587, 15 A 321, 1 LRA 169. 

Albany, 8 


See also Reynolds vy. 
Barb. (N. Y.) 597 (where, however, 


550 (where 


823; Davenport v. Kleinschmidt, 6 
Mont. 502, 13 P 249 [app dism 145 U. 
S. 644 mem, 12 SCt 983 mem, 36 L. 
ed. 859 mem]; Pierce v. Hagans, 79 
Oh. St. 9, 86 NE 519,-36 LRANS 1, 15 
foe tate 1170; and cases supra notes 

2. Morse y. Boston, 253 Mass. 247, 
148 NE 813; Draper v. Fall River, 185 
Mass. 142, 69 NE 1068: Browne v. 
Boston, 179 Mass. 321, 60 NE 934; 
Prince v. Crocker, 166 Mass. 347, 44 
NE 446, 32 LRA 610; Baldwin v. 
Wilbraham, 140 Mass. 459, 4 NE 829; 
Hood yv. Lynn, 1 Allen (Mass.) 103; 
Altschul v. Ludwig, 216 N. Y. 459, 


111 NE 216; Peo. v. Ingersoll, 58 N. 
Ria set ee AmR 178; Schieffelin  v. 
Craig, 183 App. Div. 515, L705 NYS 


603; Coykendall Vi Harrison, 150 App. 
Div. 46, 134 NYS 446 [aff ’206.N.. Y. 
657, 99 NE 1105]; Queens County 
Water Co. v. Monroe, 83 App. Div. 
105, 82 NYS 610; Gerlach v. Bran- 
dreth, 34 App. Div. 197, 54 NYS 479; 
McBride vy. Ashley, 91 Misc. 585, 154 
NYS 1010 [aff 174 App. Div. 650, 160 
NYS noe Ely v. Connolly, 7 AbbPr 
NS (N. Y.) 8. See Reynolds v. Al- 
bany, 8 Barb. (CN. Y.) 597 (where the 
court questioned the right of a tax- 
payer to sue); Adriance v. New York, 
1 Barb. (N. Y.) 19, 20 (where, how- 
ever, the court said that ‘defendants, 
by suffering the bill to be taken as 
confessed, have conceded the jurisdic- 
tion of the court, as well as admitted 
their own delinquency’’). 

[a] In some earlier cases in New 
York an opposite conclusion was ar- 
-rived at. Wood v. Draper, 24 Barb. 
(N. Y.) 187, 4,.AbbPr 322; De Baun 
v. New York, 16 Barb.. (N. Y.) 392. 
See also Wetmore v. Story, 22 Barb. 
(N. Y.) 414, 484, 3 AbbPr 262 (per 
Strong, J.); Fitzpatrick v. Flagg, 5 
AbbPr (N. Y.) 213 (where, however, 
an injunction was refused on _ the 
ground that a greater public injury 
would result from granting an in- 
junction than from refusing it). 

[b] In Scotland it was held in 
an early case that residents of Glas- 
gow, subject to police taxes, could 
not, as such, sue the police commis- 
sioners, on behalf of themselves and 
others, for misapplication of the 
police funds. Ewing v. Glasgow Po- 
lice Comrs., Macl. & R. 847, 9 Re- 
print 313. But see Dundee Harbour 


4578-4583. 

5. Alaska.—Bates v. Nome, 1 Alas- 
ka 208. 

Ark.—Russell v. Tate, 52 Ark. 541, 
13 SW 130, 20 AmSR 193, 7 LRA 180. 

Conn:—New London y. Brainard, 22 


Conn, 552: 

Fla.—Peck v. Spencer, 26 Fla. 23, 
7S 642. 

Ill.—Litz v. West Hammond, 230 
eer 310, 82 NE 634. 

s Bi . H.—Brown vy. Concord, 56 N. H. 

7 

6 Massachusets v. Mellon, 262 U. 
S. 447, 43 SCt 5697, 67. L. ‘ed... 1078 
(dictum); Russell v. Tate, 52 Ark. 
541, 13 SW 130, 20 AmSR 193, 7 LRA 
180; Michigan City v. Marwick, 67 
Ind. A, 294, 116 NE 434, 119 NE 154; 
Merrimon vy. Southern Pavy., etc., Co., 
142 N. C. 539, 55 SE 366, 8 LRANS 
574. See Dundee Harbour v. Nicol, 
[1915] A. C. 550 (where, in an opin- 
ion by Haldane, L. C., the right of a 
ratepayer in Scotland to sué was up- 
held). 

“The reasons which support the ex- 
tension of the equitable remedy to a 
single taxpayer in such cases are 
based upon the peculiar relation of 
the corporate taxpayer to the cor- 
poration, which is not without some 
resemblance to that subsisting be- 
tween stockholder and private cor- 
poration.’’ Massachusetts v. Mellon, 
262 U.S. 447,-487, 48 SCt 597, 67 L. 
ed, 1078, 

7, Injunction with respect to mat- 
ters within discretion of municipal 
authorities in general see supra § 
4568. 

Suits under statutes see infra § 

78. 
gs. Ind.—Brashear v. Madison, 142 
, 96 NE 252, 42 NE 349, 387 
LRA 474; Richmond vy. Davis, 103 
Ind, 449, SNE 190). 

N. C._-Merrimon v. Southern Pav., 
etc.,. Co., 142 N.-C, 589, 55 SH 366, 
8 LRANS 574; Roper v. Laurinburg, 
90 N. C. 427. 

eget v. Philadelphia, 167 Pa. 
569, 31 A 925, 46 AmSR 691; Jones 
Vv. ‘Philadelphia, 25 Pa. Dist. 386; 
Bullitt v. Philadelphia, 19 Pa. Dist. 
1091 [aff 230 Pa, 544, 79 A 752]. 

R. rs tnogae Vv. Carr, 8oR. 431. 

S. D.—Ege v. Williams, 38 S. D. 50, 
159 NW 898. 

Tex.—Beaumont y. Matthew Cart- 


the question as to the right of q tax- 
payer to sue in any event was not 
decided). 

9. Brashear v. Madison, 142 ine. 
685, 36 NE 252, 42 NE 349, 37 LRA 474. 

10. See cases supra notes 91-96; 
and supra § 4568. 

11. Union Trust Co. v. Detroit, 
158 Mich. 198, 122 NW 521; McLean 
v. North St. Paul, 73 Minn. 146, 75 
NW 1042; Afton v. Gill, 57 Okl. 36, 
156 P 658: Ege v. Williams, 38 S. D. 
50, 159 NW 898. 

{a] Refund of balance of license 
fee.—(1) After the supreme court 
had held that an election favoring the 
sale of liquor was invalid, taxpayers 
could not restrain city officers from 
repaying to licensees the proportion 
of license money paid, based on the 
unexpired term of the license remain- 
ing after the decision. Ege v. Wil- 
liams, 38 S. D..50, 159 NW 898. (2) 
This was held where it did not appear 
that a payment would be made until 
a resolution duly enacted by the city 


eouncil should authorize it. Mge v. 
Williams, supra. 
12. Crowe v. Boyle, 184 Cal. 117, 


193 P 111; Richmond vy. Davis, 103 
Ind. 449, 3 NE 180; Hurlburt v. Look- 
aie Mountain, (Tenn. Ch. A.) 49 SW 
301. 

13, Clouse v. San Diego, 159 Cal. 
434, 114 P 573. 

[a] Wasteful method of expend- 
ing fund.—The mere facts that a 
method of payment which is contrary 
to the statute might be expensive and 
wasteful, and might preclude respon- 
sible contractors from seeking to ob- 
tain the contract under consideration, 
give a citizen of the municipality a 
sufficjent standing to maintain an ac- 
tion for an injunction to prevent the 


illegal expenditure. Clouse y. San 
Diego, 159 Cal. 484, 114 P 573. 

14. Farmer v. St. Paul, 65 Minn. 
176, 67 NW 990, 38 LRA 199. 

15. Southworth v. Glasgow, 232 
Pace 108, 132 SW 1168, AnnCas1912B 

67. is 

16. Bowles v. Neely, 28 Okl. 556, 
115 P 344, 

fa] Mlustration.—The remedies 


afforded by Snyder St. § 704, render- 
ing municipal officers personally 
liable to the city, and §§ 7418, 7414, 
providing for the recovery of a 
double penalty, are not adequate rem- 
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[§ 4578] bb. Statutory Provisions.’ 
thorized by statute a suit to prevent the wrongful 
appropriation, use, expenditure, or waste of munici- 
pal funds will lie,!8 and even, in some jurisdictions 
in which the right to sue does not depend on stat- 
ute,!® statutes may recognize or regulate 
Plaintiff must, of course, bring his case 
within the statutory provisions,?+ and under some 
statutes not every illegal act affecting a proposed 
expenditure will warrant a suit by a taxpayer.” 
Moreover, an injunction has been refused where to 
grant it would produce inequitable results.?* Plain- 
tiff must show some threatened injury or prejudice 
to his rights or to those of the municipality.** Thus, 
where the suit is to prevent an ‘ ‘illegal official act,’’ 
it must appear that the act is such as to imperil 


suits.?° 


edies at law in the sense that they 
will oust a court of equity of its in- 
herent jurisdiction to restrain an un- 
lawful expenditure of the moneys of 
a municipality at the suit of a resi- 
dent taxpayer, but are cumulative 
thereto. Bowles v. Neely, 28 Okl. 
556, 115 PP’ 344, 

17. Allowance, compromise, or set- 
tlement of claims see infra § 4579. 

Payment of claims or debts see in- 
fra §§ 4580-4583. 

18. See statutory provisions. 

[a] In retiring a city employee 
(1) under Gen. L. c 32 §§ 56-60, as 
amended by St. (1923) ¢ 386, a mayor 
acts in his executive and administra- 
tive capacity, and not as a judicial 
tribunal, and the remedy of tax- 
payers, objecting to the act as il- 
legal, is under Gen. L. c 40 § 53. Rich 
v. Malden, 252 Mass. 213, 147 NE 
586. (2) Plaintiff has the right to 
show that the employee had not 
brought himself within the statutory 
provisions as to incapacity and in- 
come. Rich v, Malden, supra. 

{[b] “Illegal official act.”—Certain 
payments or expenditures have been 
restrained as “illegal official acts” 
under the express terms of the stat- 
ute, Gerlach vy. Brandreth, 34 App. 
Div. 197, 54 NYS 479; Sebring v. 
Starner, 119 Misc. 651, 197 NYS 201. 
Waste of public funds.—(1) 
In a proper case disbursements of 
public funds may be restrained as a 
waste of funds. Greene v, Knox, 175 
N. Y. 482, 67 NE 910 (dictum); Gor- 
den v. Strong, 158 N. Y. 407, 53 NE 
33; Peck v. Belknap, 130 N. Y. 394, 
29 NE 977; Schieffelin v.. Craig, 183 
App. Div. 515, 170 NYS 603; Cleve- 
land v. Watertown, 99 Misc. 66, 165 
NYS 305 [aff 179 App. Div. 954 mem, 
166 NYS 286 mem (rev on other 
grounds 222 N. Y. 156, 118 NE 500)]; 
McBride y. Ashley, 91 Misc. 585, 154 
NYS 1010; Whitney v. Patrick, 64 
Misc. 191, 120 NYS 550 [aff 134 App. 
Div. 988 mem, 120 NYS 1151 mem]. 
See also Barlow v. Craig, 210 App. 
Div. 716, 206 NYS 293 (where statute 
was not cited), (2) An illegal act 
may be enjoined where it involves 
the waste of funds. Gregory v. 
Simpson, 173 App. Div. 6, 159 NYS 
1016. (3) A suit may be based on the 
fact that an individual assumes to 
act illegally in an official capacity. 
Whitney v. Patrick, supra. (4) A 
taxpayer may sue to restrain expendi- 
ture of funds in the operation of a 
municipal bus line as involving waste 
of the city’s funds. Browne vy. New 
York, 213 App. Div. 206, 211 NYS 
306 [rev 125 Misc. 1, 210 NYS 786, 
and aff 241 N. Y. 96, 149 NE 211]; 
Belt Line R. Corp. v. New York, 118 
Misc. 665, 195 “NYS 203: °° (5) "The 
wrongful settlement, satisfaction, or 
discharge of a judgment in favor of 
the municipality may be enjoined. 
Standart v. Burtis, 46 Hun 82, 15 
NYSt 145. (6) In such proceedings 
the question as to the validity of the 
appointment of certain persons who 
are assuming to act as the members 


pet ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MUNICIPAL CORPORATIONS 


When au- 


such 


of a particular board in making dis- 
bursements may be decided. Whit- 
ney v. Patrick, supra. ; 

Restraining improper expenditure 
in summary proceeding for investiga- 
tion of municipal finances see supra 
§ 4562. 

Waste of: 4 
Property other than funds see infra 

4586. 
Piblic funds in connection with con- 

tracts see supra § 4575. 

19. See supra § 4577. 

20. Link v. Karb, 89 Oh. St. 326, 
104 NE 632; Pierce vs Hagans, 79 Oh, 
St. 9, 86 NE 519, 36 LRANS 1, 15 
AnnCas 1170; Pullen v. Smith, 5 Oh. 
Gir, Gti N.S.) 1,926 Oh Cir, «C549: 
Knorr v. Miller, 5 Oh. Cir. Ct. 609, 
3 Oh; -Cir. ‘Déc, 297° {aff 11 Oh, Dec. 
(Reprint) 165, 25 CincLBul 128]; But- 
ler vy. Karb, 25 OhS&CP 210, 16 
OhNPNS 593 [rev on other grounds 
96 Oh. St. 472, 117 NE 953]; Ampt v. 
Cincinnati, 8 OhS&CP 475, 5 OhNP 
98. See also Morgan v. Akron, 19 
Oh, Cir. Ct. N. S. 109 (where, how- 
ever, the statute was not specifically 
referred to). 

[a] Proceedings looking to misap- 
plication of fund.—If the proceedings 
will result, in the end, in a misap- 
plication of the public money, they 
may be arrested by injunction at any 
stage before consummation. Elyria 
Gas, etce., Co. v. Elyria, 57 Oh. St. 
874, 49 NE 335; Pullen v. Smith, 5 
Oh; Cir! Ct Ne SS.) 26 ‘Oh=. Cir.” Cc. 
549. ) 

Request to city solicitor to sue 
see infra § 4596. °* 

21. Campbell v. New York, 244 N. 
Y. 317, 155 NE. 628, -50 ALR 1473; 
Lutes v. Briggs, 64 N. Y. 404 [rev 
5 Hun 67]; Hopper v. Willcox, 155 
App. Div. 213, 140 NYS 277; Erie R. 
Co. v. Buffalo, 96 App. Div. 458, 89 
NYS 122 [rev on other grounds 180 
N. Y. 192, 78 NE 26]; Wakefield v. 
Brophy, 67 Misc. 298, 122 NYS 632; 
Holtz v. Diehl, 26 Misc, 224, 56 NYS 
841; Marsch v. Seibert, 155 NYS 
1083; Olp v. Leddick, 14 NYS 41; 
McCaslin v. Perrysburg, 18 OhS&CP 
196, 6 OhNPNS 48 [aff 10 Oh. Cir. 
St. N. Sv 3265"8 0) Oht ‘Cir Cty 10375 

fa] Funds of municipality and 
acts of municipal authorities.—The 
solicitor or taxpayer can sue to en- 
join the misapplication of the funds 
of the corporation only, and then 
only when the threatened misappli- 
cation is by some corporate officer or 


body, McCaslin v. Perrysburg, 18 
OhS&CP 196, 6 OHNPNS 48 [aff 10 
Oh. \Cipe Cty" NUYS 28260" SOs Oh ir. 
CLUS T. 

[b] Waste and injury.—(1) In 


order to constitute waste or injury 
within the statute, there must be 
fraud, bad faith, or some unlawful 
action. Talcott v. Buffalo, 125 N. Y. 
280, 26 NE 263; Childs v. Tompkins, 
180 App. Div. 855, 168 NYS 174; 
Trumbull v. Palmer, 104 App. Div. 
51, 938 NYS 349 [mod 42 Misc. 628, 
87 NYS 614]; Erie R. Co. v. Buffalo, 
96 App, Div. 458, 89 NYS 122 [rev 


[§ 4578 


the public interests or is caleulated to work publie 
injury or to produce some other mischief,” but the 
fact that the act complained of is prohibited by 
statute and: is against public policy imdicates that 
it is likely to produce some public mischief.*® It is 
not necessary for plaintiff to show that he will suffer 
peculiar injury." l 
thorities do not contemplate the making of certain 
expenditures which are questioned in a suit is suffi- 
cient to*warrant the refusal of an injunetion.*8 
Matters of discretion. 
sion for an action to enjoin waste of publie funds, 
the courts cannot control acts within the discretion 
of public boards or officials in the absence of fraud, 
corruption, collusion, or palpable abuse;*® nor will 
the courts interfere with matters which involve 


The fact that the municipal au- 


Under a statutory provi- 


on other grounds 180 N. Y. 192, 73 
NE 26]; Wakefield v. Brophy, 67 
Misc. 298, 122 NYS 632; Voelcker v. 
Schnell, 166 NYS 420. (2) The terms 
“waste” and “injury,’”’ as used in the 
Taxpayers’ Act and in Greater New 
York Charter (L. (1901) p 35 ¢ 466) 
§ 59, are identical in meaning, and 
include only illegal, wrongful, or dis- 
honest acts, Hearst v. McClellan, 102 
App. Div. 336, 92 NYS* 484. (3) 
There can be no waste of municipal 
funds where the municipal authori- 
ties follow the commands of a con- 
stitutional enactment. Campbell v. 
New York, 244 N. Y. 317, 155 NE 
628, 50 ALR 1473. (4) The acts of 
a municipal civil service commission 
in classifying positions in the civil 
service are not within the purview of 
the New York statute in respect of 


waste of public funds. Slavin vy. 
McGuire, 205 N. Y. 84, 98 NE 405, 
AnnCas1913C 881. (5) Where, for 


the purpose of economy and in good 
faith, fire commissioners required 
firemen to paint engine houses and 


apparatus, a taxpayer was not en- 
titled to an injunction, Marsch y. 
Seibert, 155 NYS 1083 (where the 


court also pointed out that to enjoin 
the commissioners from compelling 
firemen to do work might seriously 
affect discipline). 5 


22. Parsons v. Northampton, 154 
Mass, 410, 28 NE 350. 

23. Parsons y. Northampton, su- 
pra. 


~ Hanrahan v. Terminal Station 
Commn., 206 N. Y. 494, 100 NE 414. 
See Kelley vy. Peabody Bd. of Health, 
248 Mass, 165, 148 NE 39 (the: pro- 
visions of Gen, L. ec 40 § 53 cannot 
be invoked merely for the purpose of 
permitting taxpayers to sue to en- 
join the violation of an ordinance or 
by-law). 

{a] Diversion.—There is author- 
ity for the view that the diversion 
of money from a particular fund for 
another municipal purpose is not 
necessarily a waste of, or injury to, 
funds within the meaning of the 


statute, Holtz v. Diehl, 26 Misc. 224, 
56 NYS 841. 
25. Sebring v. Starner, 119 Misc. 


6b 197 NYS 201. 

26. Sebring v. Starner, supra. 

[a] Thus payment of rental to a 
city official for the use of his own 
automobile by him on official busi- 
ness may be restrained on the ground 
that payment might work public in- 
jury or produce some public mis- 
chief even though waste is not shown. 
Sebring v. Starner, 119 Misc. 651, 
197 NYS 201. 

27. Gerlach y. Brandreth, 34 App. 
Div. 197, 54 NYS 479. 

28. Hanrahan vy. Terminal Station 
Commn., 206 N. ¥. 494, 100 NE 414, 
But see Bush y. Coler, 60 App. Div. 
47, 69 NYS 684 (upholding the right 
to sue notwithstanding the municipal 
authorities do not contemplate a pay- 
ment, where it appears that the claim- 
ant is seeking to compel payment). 

29. Campbell v. New York, 244 N. 


—_— 


a ee 


§§ 4578-4581] 


merely questions as to policy, wisdom, or judgment.*° 

[§ 4579] cc. Audit, Allowance, Compromise, or 
Settlement of Claims. Under general rules,*! in 
suits under certain statutes conferring on taxpayers 
the right to sue, it has been held that, where the 
matters involved are within the discretion of the 
municipal authorities and no fraud, collusion, or 


‘abuse of discretion is shown, the court will not 


enjoin the audit®? or the compromise of a claim,** 
even though the municipal authorities display in- 
competency or bad judgment;** and the court has 
refused to restrain a particular officer from mak- 
ing an audit where the power to audit was vested 
in a different officer and there was no imminent 
danger of injury to taxpayers.*®> On the other hand 
the right under the statute to enjoin the consum- 
mation of a compromise because of an abuse of 
diseretion,*® or that such compromise is affected 
by bad faith and fraud,** has been recognized: 

[§ 4580] dd. Payment of Claims or Debts—(aa) 
In General. The authorities of a municipal corpo- 
ration may be enjoined at the suit of taxpayers 
from paying out money of the municipality upon 
a claim®® or an alleged indebtedness? which is 
illegal or yasathasiaed. The view has been taken 
that an injunction will not be granted for every 
Y. 317, 155 NE 628, 50 ALR 1473; 


Talcott v. Buffalo, 125 N. Y. 280, 26 
NE 263; Western New York Water 
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[a] Fraud need not be shown in 
a suit to prevent the payment of 
municipal funds for property pur- 
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technical irregularity,#® or where its effect would 
be inequitable rather than equitable.*4 According 
to some authorities, if the claim or indebtedness is 
just and equitable and based upon a benefit to the 
public so that its payment cannot be said to be 
prejudicial to the rights of taxpayers, the payment 
will not be enjoined, although there may be some 
doubt as to the authority of the municipality or 
irregularity in the proceedings;** but where the 
claim is clearly unauthorized or illegal, the fact 
that claimant may have rendered services or in- 
curred expenses in good faith in reliance upon the 
authority of the municipality is not ground for re- 
fusing to enjoin its payment.*® An injunction will 
not be granted in actions under some statutes in 
the absence of a showing of fraud,-collusion, cor- 
ruption, bad faith, or illegality.*4 
Matters of discretion, policy, or judgment. An in- 
junction will not be granted at the suit of a tax- 
payer to prevent a payment where the matters in- 
volved are within the discretion of the municipal 
authorities, in the absence of fraud, collusion, or 
abuse of diseretion.*® 
[§ 4581] (bb) Payments under Contracts.4® Un- 
der general rules*’ taxpayers may sue to prevent 
| payments under illegal or unauthorized contracts,** 
Brumby v. Marietta Lights, etc., 


147 
Ga. 592, .95 SH 7 
Tll.—De am ‘y. Streator, 316 Ill. 


—— ea” Ne 


Co. v. Laughlin, 157 NYS 257; Marsch 
v. Seibert, 155 NYS 10838. 

30. Talcott v. Buffalo, 125° N. -Y, 
280, 26 NE 263; Marsch y. Seibert, 
155 NYS 1083. 

31. See supra § 4568 

32. Hearst v. McClellan, 102 App. 
Div. 336, 92 NYS 48 

33. Hearst Vv. rc CiaMats supra. 

24 Hearst vy. McClellan, supra. 

35. Tietz v. Williams, 91 Misc. 
623, 155 NYS 612 [aff 170 App. Div. 
964 mem, 155 NYS 1144 mem]. 

36. 


People’s Gas, etc., Co. v. Os- 
wego, 108 Misc. 247, 177 NYS 625 
37. People’s Gas, etc., Co. v. Os- 
WeEo: supra. 
Ga.—Adel v. Woodall, 122 Ga. 
535 50 SE 481. 
Ida.—Moore v. Hupp, 17 Ida. 232, 


105 P 209. : 

Jowa.—Fullerton v. Des Moines, 115 
NW 607, 147 Iowa 254, 126 NW 159. 

Nebr.—South Omaha v. Taxpayers’ 
League, 42 Nebr. 671, 60 NW 957. 

Pa.—Longstreth ye Com: 21 "Pa, 
Dist; 867; Bergner v. Harrisburg, 1 

R. I.—Austin v. Coggeshall, 12 R. 
I. 329, 34 AmR 648. 

[a] Allowance of an unfounded 
claim by a city is not an adjudica- 
tion which will prevent a taxpayer 
from maintaining an action to enjoin 
a payment. Fullerton v. Des Moines, 
(Iowa) 115 NW 607, 147 Iowa. 254, 
126 NW 159. 

[b] In New York, by virtue of 
statute, a taxpayer may sue to en- 
join the payment of a claim or debt 
which is illegal or unauthorized. 
Gerlach v. Brandreth, 34 App. Div. 
197, 54 NYS 479; West v. Utica, 71 
Hun 540, 24 NYS 1075; Beresford vy. 


* Pearson 291. 


Donaldson, 54 Misc. 138, 103 NYS 
600. 
39. Brumby v. Marietta Lights, 


etc., 147 Ga. 592, 95 SE 7; Renfroe v. 
Atlanta, 140 Ga. 81, 78 SE 449, 45 
LRANS 1173; Tate v. Elberton, 136 
Ga, 301, 71 SE 420; Adel v. Woodall, 
122 Ga. 535, 50 SE 481; Schnell v. 
Rock Island, 232 Ill. 89, 88 NE 462, 
14 LRANS 874; Litz v. West Ham- 
mond, 230 Ill. 310, 82 NE 634; Howell 
v. Peoria, 90 Ill. 104; Savidge v. 
Spring Lake, 112 Mich. 91, 70 NW 
425; O’Malley v. Olyphant, 198 Pa. 
525, 48 A 483. See Evans v. Holman, 
244 Ill. 596, 91 NE 723 (injunction 
limited as to funds from which pay- 
ment could be made). 


chased, where such purchase is void. 
Head v. Wood River, 194 Ill. A. 104. 

40. Farmer v. St. Paul, 65 Minn. 
176, 67 NW 990, 33 LRA 199. Sec" 

41. Chaffee v. Granger, 6 Mich. 
51; Farmer v. St Paul, 65 Minn. 176, 
67 NW 990, 33 LRA 199. See also 
cases infra note 42. 

42. Westbrook v. Middlecoff, 99 
Ill. A. 327; Chaffee v. Granger, 6 Mich 
BL: Bailey v. Philadelphia, 167 Pa. 
569, 31 A 925, 46 AmSR 691; Luther 
v. Wheeler, 73 S. C. 838, 52 SE 874, 4 
LRANS 746, 6 AnnCas 754. 

[a] City may recognize a moral 
obligation as a good consideration for 
the payment of public money and 
will not be enjoined from making 
such payment. Bailey v. Philadel- 
pie, 167 Pa. 569, 31 A 925, 46 AmSR 
691. 


{b] Injunction against aay mens of 
actual amount of an alleged indebted- 
ness has been refused where the 
municipal corporation had been bene- 
fited by the money received by it. 
Luther v. Wheeler, 73.S. C, 83, 52 
SE 874, 4 LRANS 746, 6 AnnCas 754, 

43. Bergner v. Harrisburg, 1 Pear- 
son (Pa.) 291; Austin v. Coggeshall, 
12 R. I. 3829, 34 AmR 648. See, how- 
ever, cases infra § 4581 text and 
notes 60-63. 

44. Hearst v. McClellan, 102 App. 
Div. 336, 92 NYS 484 

45. Warren v. St. Paul, 29 F. Cas, 
No. 17,199, 5 Dill, 498. 

[a] Payment in settlement of a 
disputed claim.—Warren v. St. Paul, 
29 F.. Cas. No. 17,199, 5 Dill. 498. 

[b] In suits) under statute (1) the 
rule applies. Hearst v. McClellan, 
102 App. Div. 336, 92 NYS 484. (2) 
Where’ the wisdom or judgment of 
municipal authorities alone is in- 
volved, the court will not interfere. 
Hearst v. McClellan, supra. 

46. Restraining payment of com- 
pensation under contract for improve- 
ment at suit of property owner see 
supra § 2619. 

47. See supra § 4580. 

48. Ala.—Inge v. Mobile Bd. of 
Public Works, 135 Ala. 187, 33 S 
678, 93 AmJ 20. 

Cal.—Crowe v. Boyle, 184 Cal. 117, 


193."P 11 
Fla.—Anderson v. Fuller, 51. Fla. 
380, 41 S 684, 120 AmSR 170, 6 


LRANS 1026. 
Ga.—Bennett v. La Grange, 
Ga. 428, 112 SE 


153 
482, 22 ALR 1312; 


123, 146 NE 550 [rev 232 Ill. A. 135]; 
Chicago v. Galpin, 183 Ill. 399, 55 
NE 731; Holden vy. Alton, 179 Il, 
318, 53 NE 556; Adams v. Brenan, 177 
Til, 194, 52 NE 314, 69 AmSR 222, 42 
LRA 718: Chicago v. McCoy, 136 Ill. 
344, 26 NE 363, 11 LRA 413; Koons 
Vv. Richardson, D2 Termes wa. 477; 
Meehan vy. Parsons, 194 Ill. A. 131 
{aff 271 Ill, 546, 111 NE 529). 
Iowa.—Bay v. Davidson, 133 Iowa 
688, 111 NW 25, 119 AmSR 650, 9 
LRANS 1014; Hanson v. Hunter, 86 


‘Iowa 722, 48 NW 1005, 53 NW 84. 


Ky.—Jaeques Vv. Louisville, 106 SW 
308, 32 KyL 574. 
Slidell, 139 la. 


La.—Dunham yv. 
933, 72 S 465. 

Mich.—Ferle v. Lansing, 189 Mich. 
501, 155 NW 591, LRA1917C 1096; 
Black v. Detroit, 119 Mich. 571, 78 
NW_ 660. 

Minn.—Flynn v. Little Falls HBlec- 
tric, etc., Co., 74 Minn. 180, 77 NW 
38, 78 NW 106; Farmer v. ‘St. Paul, 
rt emit 176, 67 NW 990, 33 LRA 

Nebr.—McElhinnev y, Superior, 32 
Nebr. 744, 49 NW 705. 

N. D.—Roberts v. Fargo, 10 N. D. 
230, 86 NW 726; Engstad v. Dinnie, 8 
N. D. 1, 76 NW 292. 

Okl.—Bowles v. Neely, 28 Okl. 556, 
115 P 344; Hannan v. Lawton Bd. of 
Education, oy Okl. 372, 107 P 646, 
30 LRANS 21 

Pa.—Lamb : Erie, 262 Pa. 391, 105 
A 4638; Lewis v. Philadelphia, 20 
Pa. Dist. 1138; Croasdill 'v.- Phila- 
delphia, 18 Pa. Dist; 719} \Sniith iv: 
Philadelphia, 17 Pa, Dist. 231; 281 
[aff 227 Pay 423,76 -A i221}. 

Wis.—Sayles v. Hartford, 161 Wis. 
136, 152 NW 853; Cawker v. Milwau- 
kee, 183 Wis. 35, 1183 NW 417; Caw- 
ker v. Central Bitulithic Pav. Co., 
133 Wis. 29, 113 NW 419; Allen v. 
Milwaukee, 128 Wis. 678, 106 NW 
1099, 116 AmSR 54, 5 LRANS 680, 
8 AnnCas 392. 

Alta. — Livingstone v, Edmonton, 
9 Alta, L. .3438,°25 DomLR | 313,33 
WestLR 164, 9 WestWkly 794 [aff 24 
DomLR 191, 81 WestLR 609, 8 West 
Wkly 976}. 

Ont.—Black v. Ellis, 12 Ont. L. 
403, 7 OntWR 490 [app dism 7 
OntWR 869]. 

[a] Dlustrations.—(1) Failure to 
obtain certificaté of superintendent of 
finance, aS required by Act June 27, 
1913 (P. L. p 599) art 7 § 13, before 
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or payments in excess of the amount due under a 


contract.?? 
Matters of discretion. 


the municipal authorities and no 
of diseretion is shown.°° 


Necessity of showing illegality or other wrong. 
An injunction will not be granted where it is not 
shown that the contract, or the proposed payment 
thereunder, is illegal, unauthorized, or otherwise 


wroneful.>? 


Injury to municipality or taxpayer; performance 
by contractor and benefit to municipality. The 
necessity for showing that the rights of the mu- 
nicipality or of taxpayers will be prejudiced by the 
proposed payment has been recognized,°? and pay- 


entering into construction contract. 
Lamb v. Erie, 262 Pa. 391, 105 A 
463. (2) Contract void because a 
municipal officer was_ interested. 
Bay v. Davidson, 133 Iowa 688, 111 
NW 25, 119 AmSR 650, 9 LRANS 1014; 
Jacques v. Louisville, 106 SW 308, 
32 KyL 574. (3) Letting of con- 
tract without an antecedent appro- 
priation or levy of tax to cover the 
contract price. Roberts v. Fargo, 10 
N. D. 230, 86 NW 726. 

{b] Drawing warrants.—An action 
to enjoin the drawing of warrants 
for improper payments has been up- 
held. Smith v. Philadelphia, 17 Pa. 
Dist, 231 [aff 227 Pa. 423, 76 A 221]. 

[c] Loss resulting from injunc- 
tion.—It seems that, if a contract is 
illegal, an injunction will issue, even 
hough the municipal corporation may 
ultimately suffer an actual loss as a 
result of the injunction. Crowe v. 
Boyle, 184 Cal: 117, 193 P 111. 

[ad] Necessity for, and effect of, 
statutory provisions.—(1) In some 
jurisdictions in the absence of stat- 
ute the right of a taxpayer to sue 
to restrain payments under an al- 


leged illegal contract has been denied 


where plaintiff did not sustain in- 
juries which were not common to 
others affected by the transaction in 
question. Phelps v. Watertown, 61 
Barb. (N. Y.) 121. (2) But by vir- 
tue of statute the right to maintain 
such a suit has been recognized or 
upheld. Safford v. Lowell, 255 Mass. 
220, 151 NE 111; Hendrickson v. New 
York, 160 N. Y. 144, 54 NE 680; 
Frasers v. Buffalo, 215 App. Div. 861, 
213 NYS 804 [mod 125 Misc. 83, 210 
NYS 548, and aff 243 N. Y. 554, 154 
NE 602]; Coykendall v. Harrison, 
150 App. Div. 46, 134 NYS 446 [aff 
206 N. Y. 657 mem, 99 NE 1105 mem]; 
Latham v. Richards, 12 Hun 360 [app 


dism 72 N. Y. 607 mem]; Burns v. 
Watertown, 126 Misc. 140, 213 NYS 
90; Wakefield v. Brophy, 67 Misc. 


298, 122 NYS 6382. (3) Such a pay- 
ment may be a waste of funds, with- 
in the provisions of the _ statute. 
Ward v. Kropf, 120 NYS 476 [aff 
143 App. Div. 919 mem, 127 NYS 
1148 mem]. (4) It seems that, where 
the resolution purporting to amend 
a contract for a public improvement 
is passed because of fraud and brib- 
ery, a taxpayer may maintain a suit 
against the city to enjoin it from 
paying to the contractors the amount 
claimed by them to be due under the 


contract. Weston v. Syracuse, 158 
N. Y. 274, 53 NE 12, 70 AmSR 472, 
43 LRA 678. (5) The good faith of 


city officers and contractors in exe- 
cuting a contract without advertise- 
ment for bids therefor is not a bar 
to a* suit by taxpayers to restrain 
unauthorized expenditure of money 
by the city. Safford v. Lowell, 255 
Mass. 220, 151 NE 111. 

49. Wright v. Barber, 270 Pa. 186, 
113 A 200; Brobst v. Reading, 236 
Pa, 627, 85 A 381. 

[a] Extra work.—A taxpayer was 


An injunction will not be 
granted where the contract provision under which 
payment is to be made was within the discretion of 
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ments under a valid contract will not be enjoined 


merely because of an informality in the bond of 


gested.°* 
fraud or abuse 


the contractor where no showing of injury either 
to the public or to the taxpayer is made or sug- 
The fact that payments under an illegal 
contract are to be made out of a general fund of the 


municipality is sufficient to show that plaintiff tax- 


payer will sustain injury.>4 
the fact that the contractor has performed*®® and 
that the municipality has received benefits under 
an illegal or unauthorized contract is not a ground 


for refusing an injunction,°® even though the con- 


the illegality is 


complained of.5® 


entitled to an injunction against the 
payment to a sewer contractor for 
alleged extra work in stopping leak- 
ages resulting from the wrongful 
substitution of pipe. Brobst v. Read- 
ing, 236 Pa. 627, 85 A 31. 

{b] Want of substantial perform- 
ance.—Where a contractor with a 
municipality has not substantially 
performed, and it will cost more than 
the balance of the unpaid contract 
price to put the work in the condi- 
tion provided by the contract, a tax- 
payers’ bill to enjoin further pay- 
ments under the contracts will be 
sustained. Wright: v. Barber, 270 
Pa. 186, 113 A 200. . 

50. Merrimon v. Southern Pav., 
ete.; Co., 142 N> C. 539, 55 SE 366, 
8 LRANS 574; Burke v. Cleveland, 
17 OhS&CP 408, 6 OhNPNS 225 [aff 
80 Oh. St. 608, 80 NE 1124]. 


51. Iowa. — Fullerton  v. Des 
Moines, 147 Iowa 254, 126 NW 159, 
115 NW 607. 


Mich.—Schurtz v. Grand Rapids, 
199 Mich. 20, 165 NW 766. 
Minn.—State v. Ely, 129 Minn, 40, 
151 NW 545, AnnCas1916B 189. 
Pa,.—Anders v. Philadelphia, . 235 
Auburn, 76 


Pa. 125, 83 A 939. 

Wash.—O’Neill _ v. 

Wash. 207, 1385 P 1000, 50 LRANS 
1140; Woldenberg v. Sampson, 55 
Wash. 152, 104 P 184. 

[a] Payments under contract for 
local improvement.—A general tax- 
payer cannot restrain the municipal- 
ity from paying for local improve- 
ments, as stipulated in the contract, 
out of any funds which may be avail- 
able, where there is no statutory pro- 
vision requiring payment from a spe- 
cific fund, even though ultimately 
the property benefited will be sub- 
ject to a special assessment. State 
v. Ely, 129 Minn. 40, 151 NW 545, 
AnnCas1916B 189. 

{b] To justify an action under 
some statutes, it must be shown that 
defendants are about to commit an 
“illegal official act,” or about to com- 
mit waste or injury to the property, 
fund, or estate of the municipal cor- 
poration. Paul v. New York, 46 App. 
Div. 69, 61 NYS 570. 

[ec] Voidable contract. — Where, 
under a statute, only the municipal- 
ity could assert the invalidity of a 
contract and the municipality made 
no claim that the contract was void, 
a taxpayer could not maintain a suit 
to enjoin,payment, Schurtz y. Grand 
Rapids, 199, Mich. 20,165 NW 7866. 

52. Konig v. Baltimore, 128 Md. 
465, 97 A 837; Maxwell v. Smith, 87 
Wash, 629, 152 P 530. 


53. Crowe vy. Boyle, 184 Cal. 117, 
gt )2 90) 22a th ba 
64 Hanson v. Hunter, 86 Iowa 


722, 48 NW 1005, 53 NW 84, 
55. Meehan vy. Parsons, 194 Tll, A. 
131 [aff 271 Ill. 546, 111 NE 529]. 
56. Bay v. Davidson, 133 Iowa 688, 
111 NW .25, 119 AmSR 650, 9 LRANS 
1014; Engstad v. Dinnie, 8 N. D. 1, 
76 NW 292; Croasdill vy. Philadelphia, 


tractor performed in good faith;®? at least where 


in respect of a matter which is 


not within the general powers of municipalities,°® 
or where a statute expressly prohibits the act 


On the other hand, in some juris- 


18 Pa. Dist. 719; Smith v. Philadel- 
phia,- 17 Pa. Dist. 231 Path) 227 at 
423, 76 A 221]; Cawker v. Milwaukee, 
133 Wis. 35, 113 NW 417; Allen v. 
Milwaukee, 128 Wis. 678, 106 NW 
1099, 116 AmSR 54, 5 LRANS 680, 8 
AnnCas 392, 

[a] Rule applied where the tax- 
payer commenced his action before 
any work was done under the con- 
tract. Allen v. Milwaukee, 128 Wis. 
678, 106 NW 1099, 116 AmSR 54, 5 
LRANS 680, 8 AnnCas 392. : 

[b] Dlustrations.— (1) Contract- 
ing for construction of electric light 
plant without prior appropriation 
and levy of tax or approval by tax- 
payers, Engstad v. Dinnie, 8 N. D. 
1, 76 NW 292. (2) Letting of con- 
tract without previous advertisement 
for bids. Croasdill v. Philadelphia, 
18 Pa. Dist. 719; Smith v. Philadel- 
phia,1%, Pas: Dist.> 231° afiv227 pan 
423, 76 A 221]. (3) Contracting for 
patented article without following 
charter provisions, Cawker v. Mil- 
waukee, 133, Wis. 35, 113 NW 417. 
(4) Sale of articles to the municipal- 
ity by a municipal officer. Bay v. 
Davidson, 133 Iowa 688, 111 NW 
25, 119 AmSR 650, 9 LRANS 1014, 

[ec] In New York (1) the fact that 
the municipal corporation has re- 
ceived benefits.under an alleged il- 
legal contract has been held not to 
be a defense in suits under the stat- 
ute to restrain payments under the 
contract. Wakefield v. Brophy, 67 
Mise. 298, 122 NYS 632; Ward v. 
Kropf, 120 NYS 476 [aff 143 App: Div. 
419 mem, 127 NYS 1148 mem]. (2) 
But in other cases an injunction has 
been-refused where there has been 


performance by the contractor from 


which the municipality has bene- 
fited, Mixer v. Adam, 66 Misc. 238, 
121 NYS 31 [aff 140 App. Div. 919 
mem, 125 NYS 1132 mem]; Brady v. 
New York, 35 HowPr 81. 

Implied contract of municipal cor- 
poration in general see supra § 2247. 

57. Bay v. Davidson, 133 Iowa 
688, 111 NW 25, 119 AmSR 650, 9 
LRANS 1014; Chippewa Bridge Co. v. 
Durand, 122 Wis. 85, 99 NW 603, 106 
AmSR 931. 

58 Black v.. Detroit, 119 Mich. 
571, 78 NW 660. 
. [a] Excessive indebtedness.—An 
injunction has been granted where 
the contract, which was performed in 
good faith by the contractor, pur- 
ported to create: liability for materi- 
als furnished for entertainment pur- 
poses for an amount in excess of the 
amount which the municipality was 
feb a Sag tke for such pur- 
poses. ack v. etroit, 11 i 
Bly TSN W. a0, ho. nuee ee 

59. De Kam v. Streator, 316 Tl. 
123, 146 NE 550 [rev 232 Ill. A. 135, 
Tans nes v. Middlecoff, 

EAS ; Harvey v. Wi 

a ss 644]. “i Neaaeas 

a Pailure to make appropria- 
tion.—Taxpayers of city, suing to 
restrain payment under a contract 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


In some jurisdictions. 
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dictions, an injunction has been refused as to bene- 
fits actually received by the municipality®® where 
the other party to the contract performed in good 
faith®t and without notice of the invalidity of the 
contract,®? even though the contract was ultra 
vires.®? 

Where an illegal contract is no longer effective, 
even formally, an injunction against payments there- 
under will not be granted.®* i 

[§ 4582] (cc) Warrants, Bonds, or Other Evi- 
dence of Indebtedness, and Judgments. Under gen- 
eral rules® the authorities of a municipal corpora- 
tion may be enjoined at the suit of taxpayers from 
paying out money of the municipality on illegal 
or unauthorized warrants,®® void municipal bonds,°* 
or notes.*® But, according to some cases, where the 
municipality has received and uses or retains 
moneys received from the disposition of illegal 
bonds®® or notes,’° an injunction will not lie in re- 
spect of the moneys so retained or uSed; nor against 
the payment of bonds issued for a legal purpose, 
solely on the ground that the municipal authorities 
made an illegal use of the proceeds.*! Moreover, 
it has been held that an injunction to prevent the 
payment of a note should not be granted where it 
appeared that such note did not constitute a debt in 
violation of a constitutional limitation.” 

Judgments. Municipal authorities may be en- 


which is void because made before| Nebr. 606, 120 NW 151. 
See cases infra this note. 
In New York (1) by virtue of 


67. 


appropriations therefor had _ been, a 
a 


made, are not estopped to question 
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joined from paying a judgment if fraudulently or 


‘collusively obtained;?* but in the absence of fraud 


or collusion, if the liability of the municipality has 
been established by the judgment of a court of 
competent jurisdiction, it cannot be relitigated in 
a court of equity and its payment enjoined at the 
suit of a taxpayer.’4 

[§ 4583] (dd) Payment of Salary or Compensa- 
tion to Officer, Agent, or Employee. In general the 
right of a taxpayer to sue to enjoin the payment 
of salary to the incumbent of a municipal office has 
been denied where the granting of relief will in- 
volve a trial of the title to office;7> or, as some- 
times expressed, where an office has legally been 
created, the right of a de facto incumbent to receive 
the salary provided for by law will not be inquired 
into in a taxpayer’s suit to enjoin the payment 
of salary.7° But the right of a taxpayer to sue 
to prevent payments to a person who. is neither 
an officer de jure nor de facto,’* or to the incum- 
bent of an office or position which the municipal 
authorities have no power to ecreate,7® has been 
recognized or upheld. The right of a citizen and 
taxpayer to sue to enjoin an illegal payment of 
salary or compensation has been recognized where 
title to the office was not involved,’® as where the 
steps taken for payment did not conform to the re- 
quirements of a city ordinance,®° where payment 


paying a judgment is based -.on the 
statutory provision as to preventing 
waste, it is necessary to show that 


the legality of the contract on the 
ground that the ty has received 
benefit thereof. De Kam vy. Streator, 
316 Ill. 123, 146 NE 550 [rev 232 Ill. 
A. 135, and- overr Westbrook v. Mid- 
dlecoff, 99 Ill. A. 327; Harvey v. Wil- 
son, 78 Ill. A. 544]. 

60. Grand Island Gas Co. v. West, 
28 Nebr. 852, 45 NW 242; Maxwell v. 
Smith, 87 Wash. 629, 152 P 530. 

[a] ‘Municipal officer interested in 
contract.—The right to an injunction, 
in respect of payments for.service 
actually furnished under a contract 
for furnishing electric light by a 
corporation in which a member of the 
municipal council was a stockholder, 
has been denied. Grand Island Gas 
Co. v. West, 28 Nebr. 852, 45 NW 242. 

61. McMahon vy. New Orleans, 52 
aes Ann. 41226, 27S 650; Konig vy: 
Baltimore, 128 Md. 465, 97 A 837; 
Hadlock v. Tucker, 93 Nebr. 510, 141 
NW 192. 

[a] Rule applied where the suit 
was commenced before performance 
was completed but was not prose- 
cuted with due diligence. Konig v. 
Baltimore, 128 Md. 465, 97 A 8387; 
Hadlock v. Tucker, 93 Nebr. 510, 141 
NW 192. : 

62. Farmer v. St. Paul, 65 Minn. 
176, 67 NW 990, 33 LRA 199; El- 
worthy v. Victoria, 5 B. C. 123. 

63. McMahon v. New Orleans, 52 
La. Ann. 1226, 27 S 650; Farmer vy. 
St, Paul, 65 Minn. 176, 67 NW 990, 
33 LRA 199. 

64. See infra § 4630. 

65. See supra § 4580. 

66. Ala.—Allen v. La Fayette, 
Ala. 641, 8 S 30, 9 LRA 497, 

Ark.—Russell v. Tate, 52 Ark. 541, 
W38"Sw 130,520 AmSR' 193, 7. LRA 
193. 


Ill.—Litz v. West Hammond, 230 
Ill. 310, 82 NE 634. 

Nebr.—Ballard v. Cerney, 83 Nebr. 
606, 120 NW 151. 

Okl.—Bowles v. Neely, 28 Okl. 556, 
115 P 344. é 

[a] MDlustration.—Warrants in ex- 
cess of a specified percentage of cur- 
rent revenue for the fund on which 
the warrants are drawn where there 
is not sufficient money in the mu- 
nicipal treasury to the credit of the 
proper fund, Ballard v. Cerney, 83 


{44 ©. J.—89] 


89 


statute municipal authorities may be 
enjoined from paying void bonds or 
the interest thereon. Metzger v. At- 
tica, etc., R. Co., 79 N. Y. 171; Strang 
v. Cook, 47 Hun 46, 14 NYSt 150; 
Newton vy. Keech, 9 Hun 355. (2) 
But the view was taken that, even if 
a municipality had no right to issue 
its bonds in connection with acquir- 
ing certain lands, the purchaser of 
the bonds could be regarded as the 
equitable assignee of part of the mu- 
nicipal debt,: and payment of the 
bonds should not be enjoined, pro- 
vided the municipality was author- 
ized to purchase on credit. Scott v. 
Twombley, 20 App. Div. 535, 46 NYS 
699. 

68. Marietta v. Dobbins, 150 Ga. 
422, 104 SE 444; Brumby v. Marietta 
Lights, etc., 147 Ga. 592, 95 SE 7; 
Tate v. Elberton, 136 Ga. 301, 71 SE 
420; Luther v. Wheeler, 73 S. C. 83, 
52 SE 874, 4 LRANS 746, 6 AnnCas 


754. 

69. White v. Chatfield, 116 Minn. 
371, 133 NW 962. 

70. Luther v. Wheeler, 73 S. C. 
83, 52 SE 874, 4 LRANS 746, 6 Ann 
Cas 754, 

71. White v. Chatfield, 116 Minn. 
371, 183 NW. 962. 

72, Monk y. Moultrie, 145 Ga. 843, 
90 SE 71. 

73. Balch v. Beach, 119 Wis. 77, 
95 NW 132; Beyer v. Crandon, 98 Wis. 
306, 73 NW 771; Nevil v. Clifford, 55 
Wis. 161, 12 NW 419. 

[a] In New York (1) under the 
statute which authorizes an action to 
prevent an illegal official act, a tax- 
payer may maintain an action to en- 
join city authorities from paying, 
and the judgment creditor from col- 
lecting, a judgment without proving 
that the city was not justly indebted 
in the amount stated in the judgment. 
Bush v. O’Brien, 164 N. Y, 205, 58 
NE 106; Bush v. Coler, 60 App. Div. 
47, 69 NYS 684. (2) In this case the 
finding of illegality apparently was 
based on the fact that the verifica- 
tion of an offer of judgment, made 
by a corporation counsel, was false 
in that he had no authority to make 
such offer. Bush v. O’Brien, supra. 
(3) It seems that, where an action 
by a taxpayer to restrain a city from 


the city was not justly indebted in 
the amount stated in the judgment. 
Bush v. O’Brien, supra. | (4) In the 
absence of fraud or collusion the 
court will not restrain the collection 
of a judgment on contract because 
of the failure of the municipal au- 
thorities to take an appeal. Childs 


v. Tompkins, 180 App, Div. 855, 168 . 


NYS 174. 

74 Carney v. Marseilles, 136 Ill. 
401, 26 NE 491, 29 AmSR 328. 

7S. Spurlock v. Lafferty, 214 Ky. 
333, 283 SW 124; St: Louis Civic 
eee v. St. Louis, (Mo.) 223 SW 


[a] Quo warranto, as provided for 
by statute, has been regarded as an 
adequate remedy at law. . St. Louis 
Civic League v. St. Louis, (Mo.) 223 
SW 891. 

{b] In Massachusetts the right of 
taxpayers to maintain, under the 
statute, a suit to enjoin payment of 
salaries to police commissioners 
could not be maintained as _ it 
amounted to an attempt to try title 
to office. Prince v. Bostom, 148 Mass, 
285, 19 NE 218. 

Cross references: ; 

Contest and proceedings to try title 
to municipal office in general see 
supra §§ 1009, 1010 in 43 C. J. 

Quo warranto by private person to 
test title to office in general see 
Quo Warranto [382 Cyc 1443]. 

Testing title to office in general in 
taxpayers’ actions see infra § 4591. 
76. Kucharski v. Harrison, 264 Ill. 

563, 106 NE 488; Uhr v. Brown, (Tex. 

Civ. A.) 191 SW 879. But see Gales- 

burg Bd. of Education y. Arnold, 112 

Tll. 11, 1 NE 1638 (where an injunc- 

tion was granted in an action by a 

taxpayer to prevent the payment of 

salary to a school teacher who did 

not obtain the certificate of qualifica- 

tion from the county superintendent 
of schools as required by statute). 

77. Samis v. King, 40 Conn, 298. 

78. Barry v. Goad, 89 Cal. 215, 
26 P 785; Fluker v. Union Point, 132 
Ga. 568, 64 SE 648. 

79. Spurlock v. Lafferty, 214 Ky. 
333, 2838 SW 124. 

80. Thiel v. Philadelphia, 245 Pa. 
406, 91 A 490. ‘ 

[a] Prior appropriation.—City of- 


é 
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of an excessive amount is’ threatened,*! or where 
there is an invalid contract between the municipal- 
ity and an officer, in respect’ of the manner of de- 
termining his compensation.®?. The fact that incum- 
bent did not take an oath of office has been regarded 
as insufficient to support a suit to enjoin a pay- 
ment of salary, where the statutory provision for 
taking the oath is merely directory.®* 

Matters of discretion., Where the matter of pay- 
ment of salary is within the discretion of the mu- 
nicipal authorities, an injunction will not be 
granted.*4 

Injury or loss; benefit to municipality. The right 
to an injunction has been denied where plaintiff 
does not show injury to the taxpayers,*> and where 
services have actually been performed under claim 
of right and color of title;8* but an injunction has 
been granted as to a payment for services already 
rendered under an invalid contract as to the method 
of determining the compensation.’? 

In New York it has been held that the statutes 
conferring on taxpayers the right to sue do not au- 
thorize actions to restrain payments of salaries or 
compensation to officers whose appointments are 
presumptively regular and valid, before their titles 
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to office have properly and directly been im- 
peached;®* in other words, the action cannot be 
maintained where it involves primarily and directly 
a determination as to title and where such title de- 
pends on extraneous and disputable facts.°° But 
there is authority for the view that the fact that a 
question as to title is collaterally involved does 
not prevent the maintenance of the action,®® and, 
if otherwise maintainable, an action will lie where 
the question as to title turns on the construction 
or validity of a statutory provision,®! or on ad- 
mitted facts? or indisputable records ;®* and where 
in such situations it clearly appears that the incum- 
bent is not entitled to the office or position, the 
court should enjoin payments of salary or compen- 
sation®™ as illegal and a waste of the public funds.** 
The view has been taken that, in order to uphold 
the issuance of an injunction, a plain case should 
be established by plaintiff.°° Where an action was 
brought under the general taxpayers’ statute, and 
it appeared that no injury would result to the 
municipality or taxpayers from the proposed pay- 
ment, an injunction was refused,®’ but in an ac- 
tion under the statute relative to appointment to 
or holding office in violation of the civil service 


[§ 4583. 


ficials will be enjoined at the suit of 
a taxpayer from paying salaries for 
services rendered under Act July 22, 
1913 (PB. L. p 8789), where no ap- 
propriation has been made’ therefor 
by ordinance. Thiel v. Philadelphia, 
245 Pa, 406, 91 A 490, 

81. Barnes v. Williams, 53 Ark. 
205, 183 SW 845; Stadler v. Fahey, 87 
Ill. A. 411; Spurlock v. Lafferty, 214 
Ky. 333, 283 SW 124; Lexington Bd. 
of Education v. Moore, 114 Ky. 640, 
71 SW 621, 24 KyL 1478. 

82. Koons vy, Richardson, 227, Il. 
A. 477. 

83. Maxwell v. Smith, 87 Wash. 
629, 152 P' 530. 

84. Bailey v. Philadelphia, 167 Pa, 
569, 31 A 925, 46 AmSR 691. 

85. Maxwell v. Smith, 87 Wash. 
629, 152 P 530. 

{a].. Rule applied where, under a 
contract for the employment of a 
corporation counsel, the cost of main- 
taining the office was decreased, Max- 
well v. Smith, 87 Wash. 629, 152 P 530. 

86. Bailey v. Philadelphia, 167 Pa. 
569, 31 A 925, 46 AmSR 691, 

87. Koons y. Richardson, 227, Ill. 
A. 477. 

ee. Greene.'y. Knox, 175 N.,’ Y. 
432, 67 NE 910 (decided prior to the 
ap ates in 1914 of Civ. Serv. L., 

28). 

89. Greene v. Knox, supra, 

[a] Quo warranto is the proper 
remedy whenever the title to office 
is the real subject matter of the 
controversy, at least where there is 
no statute providing for a different 


remedy. Greene vy. Knox, 175 N. Y; 
432, 67 NE 910. 
90. Greene v. Knox, supra. ; 
91. Forman v. Bostwick, 139 App. 


Div, 333, 128 NYS 1048. See Greene 
v.. Knox, 175,..N. Y. 432, 67, NH .910 
(recognizing rule). 

92. Korman v. Bostwick, 139 App. 
Div. 333, 123 NYS 1048. See Greene 
Vv. Knox, 175.,.N..¥. 482;):67 NEY 910 
(recognizing rule). 

93. Forman vy. Bostwick, 139 App. 
Div. 338, 123 NYS 1048. See Greene 
v. Knox, 175 N.Y. 4382, 67 NH 910 
(recognizing rule). 

94. O’Connor y. Walsh, 
Div. 179, 82 NYS 499; Schieffelin v. 
Lahey, 122, Mise. 358, 204 NYS 120. 
See Greene v. Knox, 175 N. Y. 4382, 
67 NE 910 (recognizing rulé). 

[a] Civ. Serv, L. § 28 (1) provides 
for a taxpayer’s suit to prevent pay- 
ments to any person appointed to or 
holding office or position, in violation 
of the civil service laws, notwith- 


of an 


standing the office or position has 
been classified as, or determined to 
be, not subject to competitive exam- 
ination. Schieffelin  v. Dolan, 204 
App. Div. 351, 198 NYS 213; Hellyer 
v. Prendergast, 176 App. Div. 383, 
162 NYS 788. See Peo. v. Burt, 65 
Apps. Div., 10, 12 NYS: OO LaiL  be0 
N. Y. 620 mem, 63 NE 1121 mem] 
(referring to ‘statute). (2). Such 
statute as amended in 1914 is con- 
stitutional. Schieffelin v. Lahey, 122 
Misc. 358, 204 NYS 120. - (3) “As we 
read that section [prior to its amend- 
ment in 1914], it was simply intended 
to bring within the scope of a tax- 
payer’s action cases that may grow 
out of appointments in the non-com- 
petitive class of the civil service, in 
which there is no competitive exam- 
ination but only such non-competi- 
tive examination as may be pre- 
scribed under civil service rules, 
(Sec. 15, Civ. Ser. Law). It may be 
that this amendment to the Civil 
Service Law was enacted to avoid 
the effect of the decision in Chitten- 
den v. Wurster, 152 N. Y. 345, 46 NE 
857, 37 LRA 809.” Greene v. Knox, 
175 N. Y. 432, 439, 67 NE 910. (4) 
Prior to the statute a taxpayer’s ac- 
tion could not be maintained against 
the fiscal officers of a city to restrain 
the payment of salaries to persons 
appointed without examination to po- 
sitions in the civil service of the 
city, classified by the mayor as not 
subject to examination, on the ground 
that examinations for such positions 
were practicable and that appoint- 
ments thereto without examination 
were void by virtue of the constitu- 
tion and the Civil Service Act. Chit- 
tenden v. Wurster, 153 N. Y. 664, 
47 NE 278, 152 N. Y. 345, 46 NE 857, 
37 LRA 809. (5) Mere illegality of 
appointment is sufficient to authorize 
a taxpayer’s action under the above 
statute, Hellyer y. .Prendergast, 
supra. (6) The acts of municipal 
civil service commissioners in classi- 
fying positions.in the civil service 
do not come within the purview of this 
statute. Slavin v. McGuire, 205 N. Y. 


| 84, 98 NE 405, AnnCas1918C 881. 
83 App. | 


[b] Resolution looking to payment 
of illegal claim.—The right of a '‘tax- 
payer to maintain an action to pre- 
vent the adoption of a resolution by 
the governing body of a municipal 
corporation looking to the payment 
illegal claim for salary has 
been upheld, Beresford v. Donald- 
son, 54 imisc. 1388, 103 NYS 600. 

95. Peck v. Belknap, 130 N.. Y. 


394, 29 NE 977; Barlow v. Craig, 210 
App. Div. 716, 206. NYS 293; Schief- 
felin v. Dolan, 204 App. Div. 351, 198 
NYS 213; Gregory v. Simpson, 173 
App. Div. 6, 159 NYS 1016; Rees v- 
New York Teachers’ Retirement Bd., 
130 Misc. 442, 223 NYS 716 [rev on 
other grounds 221 App. Div. 646, 224 
NYS 544 (rev on other grounds 247 
N. Y. 372, 160 NE 644)]; Beresford v: 
Donaldson, 54 Mise. 138, 103 NYS 600. 
See also Rogers v. Buffalo, 123 N. Y. 
173, 25 NE 274, 9 LRA 579, 2 NYS 326; 
22 AbbNCas 144 (as explained in 
Peck v, Belknap, 130 N.' Y. 394, 29 
NE 977; Greene v. Knox, 175 N. Y. 
432, 67 NE 910). 

‘[a] Ilegal reinstatement.—As the 
reinstatement of a dismissed police- 
man, on application made more than 
one year after his dismissal and 
after an application made within the 
year had been denied, was unlawful, 
under Greater New York Charter § 
15438a (as added by L. [1907] c¢ 723, 
and amended by L. [1915] c 79), he 
was not a member of the force, had 
no right to salary, and payment 
thereof was illegal and a waste of 
public funds, and a taxpayer could 
maintain an action to prevent such 
waste. Schieffelin v. Dolan, 204 App, 
Diy, .351,..198 NYS_.273, 

[b] General statute.— (1) Under 
the general statute conferring on tax- 
payers the right to sue, a taxpayer 
may sue to enjoin payments out of 
municipal funds to a person claiming 
a position without having passed a 
civil service examination as required 
by law. Peck v. Belknap, 130 N. Y. 
394, 29 NE 977. (2) An action to re- 
strain payments of compensation 
under an illegal contract of employ- 
ment has been upheld. Wakefield v, 
Brophy, 67 Misc, 298, 122 NYS 633. 
(3) A taxpayer could maintain an>ac- 
tion against the mayor and common 
council and their appointee as in- 
spector of plumbing to enjoin pay- 
ment of the latter’s salary, where he 
had not obtained a certificate of com- 
petency from the examining board 
of plumbers of the city, as required 
by Gen. City L: § 48. Gregory v. 
Berea 173 App. Div..6,.159 NYS 
1 : 


96. 

(N. Y.) 496 
97. Tappen. v. 
[a] 


Tappen y, Crissey, 64 HowPr 


Crissey, supra. e 
Illustration.—Where certain 


‘persons were acting as a police force, 


an injunction against payment of 


compensation to such persons was re- 
fused on the theory that the munici-. 


I 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 4583-4584 ] 


laws, no special damage need be shown.®* An ac- 
‘tion will not lie to prevent the payment of salary 
to a person duly appointed, merely because such 
person is given an improper assignment to duty.%° 

[§ 4584] (e) Acquisition of Property. Under gen- 
eral rules! a purchase or other acquisition of prop- 
erty by municipal authorities may be enjoined at 
the instance of a taxpayer where it is unauthor- 
ized, illegal, or otherwise. wrongful,? as where the 
‘municipality is not authorized to acquire the prop- 
erty for the purpose proposed,’? or where no provi- 
sion has been made for the creation of a fund for 
the discharge of the indebtedness which would re- 
sult, as required by constitutional provision.* These 
rules are subject to the qualifications and limita- 
tions heretofore® and hereinafter stated.® 

Matters of discretion, policy, or judgment. Where 
municipal authorities are authorized to purchase 
property, a court of equity will not interfere with 


pality or taxpayers would not be 
subjected to loss since the municipal- 
ity could not be- required subse- 
quently to pay others, even though 
the latter were entitled to the offices. 
Tappen y. Crissey, 64 HowPr (N. Y.) 
496. % 
. 98. Hellyer v. Prendergast, 176 
App. Div. 383, 162 NYS 788. 
- 99. Stone v. New York Municipal 
Civ. Serv. Commn., 63 App. Div. 2738, 
71 NYS 1054. 

1. See supra § 4565. 

2. iIll—Head v. Wood River, 194 

Laporte, 


Tli. A. 104, 
Ind.—Scott v. 162 Ind. 
34, 68 NE 278, 69 NE 675. 
Mich.—Schurtz v. Grand Rapids, 
208 Mich. 510, 175 NW 421. 
Nebr.—Neumann y. Knox, 214 NW 
290. 
N. C.—Stratford v. Greensboro, 124 
N. C. 127, 32 SE 394. 


Or.—Avery v. Job, 25 Or. 512, 36 
P2938, 

Pa.—Graeff v. Felix, 24 Pa. Co. 
657. 


R. I.—Lewis v. Providence, 10 R. 
a0 s97. 

Ss. C.—Beattie v. Greenville, 113 ‘S. 
C. 541, 102 SE 751; Mauldin v. Green- 
ville, 38 S. C. 1, 11 SE 434, 8 LRA 
291, 

Tex.—Austin v. McCall, 95. Tex. 
565, 68 SW 791 [rev on other grounds 
(Civ. A.) 67 SW /192]. ? 

Man.—Shrimpton y. Winnipeg, 13 
Man. 211. 

N. B.—Steeves v. Moncton, 42 N. B. 
465, 17 DomLR 560 (where, however, 
the purchase was not ultra vires). 

Ont.—Wallace v. Orangeville, 5 
Ont. 37. See also Lore v. Wilming- 
ton, 4 Del. Ch. 575. ; 

[a] Submission to voters.—A resi- 

dent taxpayer may maintain a bill 
to restrain a municipality from ac- 
quiring a public utility without sub- 
mitting the matter to the electors as 
required by statute and the consti- 
tution. Schurtz v. Grand Rapids, 208 
Mich. 510, 175 NW 421. 
- [b] Want of authority of munici- 
pal body.—A suit to prevent a par- 
ticular municipal body from exer- 
cising any authority in the matter 
of purchases of supplies and equip- 
ment, on the ground that the statute 
under which such board is acting is 
unconstitutional, has been upheld. 
Beattie v. Greenville, 113 S. C, 541, 
102 SH 751, 

[c] Exceeding power _granted.— 
Where a town voted to build an elec- 
tric light plant and issue bonds thefe- 
for, the act of the board of trustees 
in purchasing poles, wire, and equip- 
ment and contracting with outsiders 
to purchase electric current to light 
the town was unauthorized, and was 
enjoined at the suit of a citizen and 
taxpayer. _Cooper v. Middletown, 56 
Ind, A, 374, 105 NE 393. 

[a] Existence of fraud is not a 
necessary element of the right of ac- 
tion of a taxpayer to enjoin the pay- 


MUNICIPAL CORPORATIONS 


price.?° 


ment of municipal funds for property 
purchased, where the transaction is 
void. Head v. Wood River, 194 Ill. 
A. 1 


real property have been executed 
does not prevent a taxpayer. from 
maintaining an action to prevent the 
payment of municipal funds for such 
property where the transaction is 
void. Head vy. Wood River, 194 I11. 


A. 104. 

[f{] Statutes.—(1) In some juris- 
dictions statutes authorize taxpayers 
to sue to enjoin illegal or unauthor- 
ized purchases. Browne v. Boston, 
179 Mass. 321, 60 NE 934; Ziegler v. 
Chapin, 126_N. Y. 342, 27 NE 471; 
Queens County Water Co. v. Monroe, 
83 App. Div. 105, 82 NYS 610. (2) 
Thus a purchase which would result 
in a debt in excess of a statutory 
limitation may be enjoined. Browne 
v. Boston, supra. (3) The right of a 
taxpayer to sue to prevent the per- 
formance of an illegal contract for 
the purchase of property has been 
upheld. Latham v. Richards, 12 Hun 
360 [app dism 72 N. Y. 607 mem]. 
(4) Where water commissioners had 
no legal right to contract for addi- 
tional water filters without the con- 
sent of the common council, a tax- 
payer was entitled to restrain per- 


formance under the contract. Coy- 
kendall v. Harrison, 150 App. Div. 
46, 184 NYS 446 [aff 206 N. Y. 657, 


99 NE 1105]. 

3. Stratford v. Greensboro, 124 N. 
C. 127, 32 SE 394; Lewis v. Provi- 
dence, 10 R. I. 97; Wallace v. Orange- 
ville, 5 Ont. 37. 

[a] Acquisition for other than a 
public use or purpose (1) is ground 
for an injunction. Stratford  v. 
Greensboro, 124 N. C. 127, 32 SE 394; 
Lewis v. Providence, 10 R. I. 97. 
(2) The rule applies even in the ab- 
sence of fraud, Stratford v. Greens- 
boro, supra, 

4 Austin v. McCall, 95 Tex. 565, 
68 SW 791 [rev on other grounds 
(Civ. A.) 67 SW 192]. 

5. See supra §§ 4565-4570. 

6. See infra this section, 

7 Mo.—Wrightsman y. Gideon, 
296 Mo. 214, 247 SW 135. 

Or.—Avery v. Job, 25° Or. 512,'°36 
293 


P 5 

Pa.—Newell v. Bradford City, 18 
Pa. Co. 465. 

R. I.—Lewis v. Providence, 10 R. I. 
97 (dictum). 

Ss. C.—Stone v. Greenville, 1138 S. 


C. 407; 102) SH 755. 

N. B.—Steeves v. Moncton, 42.N. 
B. 465, 17 DomLR 560. 

{a] Change of site of municipal 
activity.—In a suit to prevent the 
purchase of land for the purpose of 
building a market, the court has 
nothing to do with questions as. to 
the change of the location of the 
market. Steeves v. Moncton, 42 N. 
B, 465, 17 DomLR 560. 

[b] In actions under statute (1) 


4, ; 
[e] The fact that the deeds of 


[44 C3.) 1411 


the exercise of their discretion in the absence of 
fraud or collusion or manifest abuse of their 
powers; but the court may properly grant an 
injunction where the conduct of the municipal au- 
thorities amounts to a manifest abuse of their 
discretion or a fraud upon the rights of taxpayers.® 
While it has been held that the intention to pay 
a grossly excessive purchase price will, in connee- 
tion with other circumstances, constitute a ground 
for injunction,® ordinarily the court will not base 
its action solely on the amount of the purchase 


Necessity of showing illegality or other wrong, 
and injury. Plaintiff is not entitled to an injunction 
in the absence of a showing that the act complained 
‘of is illegal, unauthorized, or otherwise wrongful, 
and that an injury or loss will result.!2 
action is statutory, plaintiff must, of course, bring 
his case within the statutory provisions.1% 


Where an 


the court will not interfere with mat- 
ters which are within the discretion 
of the municipal authorities. Ziegler 
v. Chapin, 126 N. Y. 342, 27 NE 471. 
(2) Nor will it interfere with matters 
which involve the wisdom, or judg- 
ment of the municipal authorities. 


Ziegler v. Chapin, supra; Fergus v. - 


soups: 8 OhS&CP 290, 6 OhNP 


oo Avery v. Job, 25 Or, 512; 36 P 


9. Avery v. Job, supra. 

_[a] Inadequacy for purpose.—The 
right to an injunction has been rec- 
ognized where the proposed purchase 
price was excessive and the property 
was wholly inadequate and insuffi- 
cient for. the purpose intended. Avery 
V..d 0b, .25-O0r, 5126 36. P2938: 

10. Steeves v. Moncton, 42 N. B. 
465, 17 DomLR 560. 

fa] Action under statute.—It has 
been held that the mere fact that 
the proposed price for property is 
extravagant does not constitute 
waste within the meaning of the New 
York statute. Ziegler v. Chapin, 126 
N. Y. 342, 27 NE 471. But see Wink- 
ler v. Summers, 5 NYS 7238, 22 AbbN 
Cas'80 (where the facts that the 
proposed purchase price was grossly 
excessive and that the municipal au- 
thorities had made no effort to ob- 
tain a reduction were regarded as a 
ground for.granting an injunction). 

11. Schneider v. .Grand Rapids, 
211 Mich, 399, 179 NW 285; Wrights- 
a v. Gideon, 296 Mo. 214, 247 SW 

{a] Illegal indebtedness not cre- 
ated.— Where an agreement by a mu- 
nicipal board to assume the payment 
of a debt secured by a deed of trust 
on land purchased by the municipal- 
ity was void and formed no part of 
the contract of purchase, it was held 
that such agreement did not create 
an illegal indebtedness, that it af- 
forded no ground for relief, and that 
attempts to pay off the indebtedness 
with funds that might not lawfully 
be so used could be dealt with when 
such atempts were made. Wrights- 
man vy. Gideon, 296 Mo. 214, 247 SW 


136. 

12. Schneider v. Grand Rapids, 
211 Mich. 399, 179: NW .285. 

[a] Acceptance of donation of 
land.—An injunction to prevent a 
municipality from accepting a con- 
veyance of land for park purposes, 
which land was donated to the 
municipality, has been refused. 
Schneider v. Grand Rapids, 211 Mich. 
399, 179 NW 285. 

Nae Voelcker v. Schnell, 166 NYS 

[a] Waste not shown.—A_  tax- 
payer’s action to prevent waste will 
not lie to restrain a common council 
from leasing property for municipal 
offices, on receiving from the lessor 
indemnity against loss.from liability 


by reason of holding over, after the 


expiration of a prior lease of other 


! 


1412 [44 C.J.] 


[§ 4585] (f) Injury to, or Waste, Disposition, or 
Use of, Property Other than Money'*—aa. In Gen- 
Under general rules® ordinarily a taxpayer 
may sue to enjoin an unauthorized or illegal dis- 
position,'® or an illegal or unauthorized use," of 
municipal property other than money or other funds, 
but a taxpayer’s right to sue to prevent the use 
of municipal property for an unauthorized purpose 


eral. 


has been denied.!® 


Necessity of showing illegality or other wrong, 
A taxpayer cannot sue where 
the proposed act is not illegal, unauthorized, or 
A taxpayer cannot object 
to the sale of municipal property on the ground that 
the municipality had no authority to acquire it.?° 


and injury or loss. 


otherwise wrongful.” 


MUNICIPAL CORPORATIONS 


that the rights 


A proposed unauthorized use of a municipal build- 


property deemed unsuitable. Voel- 
cker v. Schnell, 166 NYS 420. 
14. Cross references: 
Motive or intention of plaintiff see 
supra § 4570. 

Prevention of waste of municipal 
funds see supra §§ 4577-4583. 
Right of inhabitants of municipality 
, as such to maintain suit to enforce 
| or preserve use of dedicated prop- 

erty see Dedication § 176. 
What taxpayer may sue see Supra 

§ 4567. ts 

15. See supra § 4565. 

16. U. S.—Davenport v. Buffing- 
ton, 97 Fed. 234, 38 CCA 4538, 46 LRA 
377 


Ala.—Wakefield v. Carbon Hill, 
215 Ala, 22, 108 S 855. 

Del.—Drexler v. Bethany Beach, 
(Ch.) 135 A 484. . 
D. C.—Dewey Hotel Co. v. U.S. 
Electric Lighting Co., 17 App. 356 
(dictum). 


Ga.—Keen v. Waycross, 101 Ga. 
588, 29 SE 42. 
Iowa.—Brockman vv, Creston, 79 


Iowa 587, 44-NW 822. 

Ky.—Louisville Park Comrs._ v. 
Speed, 215 Ky. 319, 285 SW _ 212; 
Roberts v. Louisville, 92 Ky. 95, 17 
SW 216, 13 KyL 406, 13 LRA 844. 

La.—Le Bourgeois v. New Orleans, 
145 La, 274, 82 S 268. 

N. C.—Carstarphen vy. Plymouth, 
180 N. C. 26, 103 SE 899; Merrimon 
v. Southern Pav., etc., Co.,-142 N. 
C. 539, 55 SE 366, 8 LRANS 574 (dic- 
tum). 

Okl.—Sharp v. Guthrie, 145 P 764. 


pear ee hee v. McWhorter, 77 Va. 
4. 
: Wash.—Shanstrom y. Case, 103 


Wash, 672, 175 P 323. 

[a] Sale of commodities.—(1) A 
taxpayer may maintain an action to 
enjoin a city and its street superin- 
tendent from selling asphalt manu- 
factured by the city until an ordi- 
nance has been passed fixing the 
price at which the product may be 
sold .where such ordinance is re- 
quired by the charter. Shanstrom v. 
Case, 103 Wash. 672, 175 P 3238. (2) 
A taxpayer may maintain an injunc- 
tion to prevent municipal authorities 
from engaging in the business of 
selling certain supplies to private 
individuals where such business is 


ultra vires. Keen v. Waycross, 101 
Ga, 588, 29 SE 42, 
{b] Public utility—A taxpayer 


may sue to enjoin the disposal of a 
municipal waterworks and electric 
lighting plant on the ground that the 
election pursuant to which the sale 
is proposed was affected by fraud 
or illegality. Wakefield v. Carbon 
Hill, 215 Ala, 22, 108 S 855. 

[c] The transfer of property to a 
private institution may be enjoined 
in a proper case. Le Bourgeois v. 
New Orleans, 145 La. 274, 82 S 268. 

[d] Lease.—The right of a tax- 
payer to sue to prevent a wrongful 
lease of property of the municipality 
has been upheld. Roper v. McWhor- 
ter, 77 Va. 214. 


[e] Transfer of control of park 
property.—Taxpayers were entitled 
to enjoin park commissioners and a 
memorial commission from execut- 
ing a contract for the construction 
of a memorial auditorium in a park 
and the transfer to the memorial 
commission of control of the ground 
on which the auditorium was to be 
erected. Louisville Park Comrs, v. 
Speed, 215 Ky. 319, 285 SW 212. 

[f] Passage of an ordinance pro- 
viding for the transfer of municipal 
property held in trust for the tax- 
payers and inhabitants of the mu- 
nicipality has been enjoined. Roberts 
v. Louisville, 92 Ky. 95, 17 SW 216, 
13 KyL 406, 13 LRA 844. 

17. O’Melveney v. Griffith, 178 Cal. 
1, 171 P 934; Sugar v. Monroe, 108 
Lia. 677, 382 S 961, 59 LRA 723; Ner- 
lien v. Brooten, 94 Minn, 361, 102 NW 
867; Perry Public Library Assoc. v. 
Lobsitz, 85 Okl. 576, 130 P 919. . See 
Anderson v. Victoria, 1 B. C. Pt. II 
107. 

{a] Use for other than purpose 
intended.—(1) Where a donor offered 
a certain amount to construct a 
library, ‘ provided the municipality 
would donate the site and maintain 
the library and the municipality ac- 
cepted the offer, the municipality’s 
title to the property was that of a 
trustee for the public, and the court 
had jurisdiction in a taxpayer’s ac- 
tion to prevent municipal] officers 
from using the building for city of- 
fices. Perry Public Library Assoc. 
v. Lobsitz, 35 Okl.. 576, 130 P 919. 
(2) Where a special tax is voted to 
raise money for the construction of a 
public building for a specified pur- 
pose, taxpayers may sue to prevent 
the use of the building for a dif- 
ferent purpose. Sugar v. Monroe, 
108 La. 677,32. S$ 961, 59 LRA 723. 
(3) The use of a municipal hall for 
private commercial purposes may be 
prevented by injunction. Nerlien v. 
Brooten, 94 Minn. 861, 102 NW 867. 

[b] Use of property in erecting 
buildings.—Where, under ordinances 
accepting a gift to erect buildings in 
a municipal park, property of the 
municipality was to be used, plain- 
tiffs as citizens and taxpayers and 
also aS members of the board of 
park commissioners could sue:to en- 
join defendant commissioners, ap- 
pointed under such ordinance to su- 
pervise the erection and maintenance 
of the buildings, from carrying out 
the provisions of the ordinances, and 
from interfering with the duties of 
plaintiffs as park commissioners, 
le PC Vv. Griffith, L78Gakwi, 17 
P 934, 

1s. Bryant v. Logan, 56 W. Va. 
141, 49 SE 21, 3 AnnCas 1011. 

[a] For holding horse races.— 
Citizens and taxpayers, simply as 
such, stating no special harm _ to 
themselves different from others, can- 
not maintain a suit to prevent the 
use, under lease from the municipal- 
ity, of park property for the purpose 
of holding horse races, Bryant v. 


Is 4585 


ing is not of itself ground for enjoining the comple- 
tion of the building.?+ 


The necessity of showing 
of taxpayers will be injuriously 


affected by the act complained of has been recog- 
nized,2? although the injury shown need not be spe- 
cial or peculiar to plaintiff.2? Ordinarily a suit will 
not lie where the commission of the act complained 
of is not imminent.?* 

Matters of discretion, policy, or judgment. A 
court of’ equity will not interfere at the suit of a 
taxpayer to restrain the authorities of a municipal 
corporation in the exercise of their discretionary 
powers with regard to the control of property of 
the municipality, in the absence of fraud, or clear 
abuse of their authority.”° 


Logan, 56 W. Va. 141, 49 SE 21, 3 
AnnCas 1011 (holding, however, that 
the lease in question was within the 
power of the municipal authorities). 
19. Ind.—Spurrier v. Vater, 62 
Ind. A. 669, 113 NE 732. 
Minn.—Reed v. Hibbing, 150 Minn. 
130, 184 NW 842; Anderson v. Monte- 
video, 1387 Minn. 179, 162 NW 1073. 


Nebr.—Dunkin v. Blust, 83 Nebr. 
80, 119 NW 8. 
N. C.—Shaver v. Salisbury, 68 N. 


Ce 291, 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

Wis.—Bell v. Platteville, 71 Wis. 
139, 86 NW 831, 

See Arkenburgh v. Wood, 23 Barb. 
(N. Y.) 360 (where, apparently, it 
was assumed that’a suit would lie 
under certain circumstances). 

[a] Lease of property not needed 
for public use.—Anderson v. Monte- 
video, 137 Minn, 179, 162 NW 1073. 

20. Drexler v. Bethany Beach, 
(Del. Ch.) 135 A 484, 

21. White v. Chatfield, 116 Minn, 
371, 1383 NW 962. 

22. Dewey Hotel Co. v. U. S. Elec- 
tric Lighting Co., 17 App. (D. C.) 
356; Andrews v. South Haven, 187 
Mich, 294, 153 NW 827, LRA1916A 


\908, AnnCas1918B 100; Reed vy. Hib- 


bing, 150 Minn. 130, 184 NW_ 842; 
Anderson v. Montevideo, 137 Minn. 
179, 162 NW 1073; Bell v. Platteville, 
tL Wis 139,36. INIW 83k. 

_ [a] Dlustrations.—(1) Engaging 
in business of selling electrical sup- 
plies as an incident of operating a 
municipal lighting plant. Andrews 
v. South Haven, 187 Mich.’ 294, 153 
NW _ 827, LRAI916A 908, AnnCas 
1918B 100. (2) Lease of property 
not needed for public use. Anderson 
v. Montevideo, 137 Minn. 179, 162 
NW 1078. 

[b] Matters considered.—In so far 
as plaintiffs, who seek to enjoin a 
municipality and a mining company 
from vacating streets and making 
other changes in order to permit min- 
ing at certain places within the mu- 
nicipal limits, are and represent tax- 
payers, their complaint that the taxes\ 
will be increased and property in . 
other parts of the municipality de-. 
preciated by building up a new busi- 
ness center where the mining com- 
pany intends, must be considered in 
connection with the situation, includ- 
ing the employment and revenue, pub- 
lic and private, to be derived from 
mining the municipal site. Reed v. 
pp ing, 150: Minn. 130, 184 NW 


; waeksaey tian as to dairy see infra 
oa eed *aibbing, 150 Minn 
tS Get oie v. Pasadena 1 
CGonne-Winituer ia: New ie oa 
Conn, 450, 20 A 666. : 
(cheno hee ae Bethany Beach, 
Mich.—Andrews v. South Haven, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 4586] bb. Statutory Provisions.?¢ 
sence of statutory authorization, in some jurisdic- 
tions the taxpayer cannot sue to prevent waste or 
wrongful disposition or use of, or injury to, mu- 
However, under statutory au- 
thorization?® the right of a taxpayer to sue to 
prevent a wrongful disposition®® or use®? of mu- 
nicipal property has been recognized or upheld. 
bring his case within 
the statutory provisions,*+ and must show that the 
is’ wrongful.3? 
statutes the mere illegality of the act does not 
necessarily require the granting of an injunction.*? 
Under some statutes an injunction will not be 


nicipal property.?7 


Plaintiff must, of course, 


act complained of 


187- Mieh. 294, 153 NW 827, LRA 
1916A 908, AnnCas1918B 100. 

Minn.—Reed v. Hibbing, 150 Minn. 
130, 184 NW 842, 

N. C.—Shaver v. Salisbury, 68 N. 
c yOLe 

S. C.—Haesloop vy. Charleston, 123 
S. C. 272, 115 SE 596. 

[a] Engaging in business of sell- 
ing electrical supplies as an incident 
of operating a municipal lighting 
plant was held not to be a ground 


for an injunction. Andrews | v. 
South Haven, 187 Mich, 294, 153 NW 
ye LRA19i6A 908, AnnCas1918B 
ib 


[b] Use of property.—A city will 
not ’be restrained from using prop- 
erty purchased for waterworks for 
the location of a hospital where the 
purchase was made from bonds is- 
sued to acquire a water supply, which 
bonds were not voted for the pur- 
chase of any particular property, 
and where an amount equalling the 
market value of the property was 
transferred to the water fund from 
the general fund. Jardine. y. Pasa- 
gona, 199 Cal, 64, 248 P 225, 48 ALR 

26. Grant or exercise of fran- 
ws rights, or privileges see infra 

4587. 

Statutory provisions in general see 
Supra §§ 4551, 4566. 

27. Altschul v. Ludwig, 216 N. Y. 
459, 111 NE 216; Schieffelin v. Craig, 
LSS eApp- ee Div, 65155. 170) sNYS: 160383 
Tifft v. Buffalo, 65 Barb.-(N. Y.) 460, 
.1 Thomps. & C. 150; Bachia v. Have- 
meyer Point Estates, 77 Misc. 362, 
136 NYS 435, 4 NYCivProcNS 113; 
Feeley v. Wurster, 25 Misc. 544, 54 
NYS 1060. See Peo. v. New York, 
32 Barb. (N. Y.) 102 (holding that 
the people are the proper parties). 
But see Arkenburgh y. Wood, 23 
Barb. (N. Y.) 360 (where the right 
to sue to set aside a sale of real 
property under certain conditions was 
recognized). 

28. See statutory provisions. 

{a] Thus in New York the statute 
expressly authorizes a suit by tax- 
payers: (1) To prevent any waste of, 
or injury to, the corporate property. 
Gorden v. Strong, 158 N. Y. 407, 53 
NE 33; Peck v. Belknap, 130 N. Y. 
894, 29 NE 977; Yonkers R. Co. v. 
Yonkers, 214 App. Div. 479, 212 NYS 
339; Armstrong v. Grant, 56 Hun 
226, 9 NYS 388; Carpenter v. Wise, 
92 Misc. 246, 155 NYS 996 [motion 
for leave to app to Ct. of App. den 
174 App. Div. 926 mem, 159 NYS 1104 
mem]. See Ayers v. Lawrence, 59 
N. Y. 192 (where the terms ‘waste’ 
and “injury” as used in the statute 
are discussed and construed). (2) 
To prevent an illegal official act. 
Bird vy. Grout, 106 App. Div. 159, 94 
NYS 127; Carpenter v. Wise, supra; 
Tompkins v. Pallas, 47 Misc. 309, 95 
NYS 875. 

Statutory authority to prevent: 
Illegal official acts in general 

supra § 4566. 

Waste oF municipal funds see supra 
457 

as, ae tiie Theater Co. v. Darby, 
123) Kan (225, 254° RP 10353 Darby Vv. 
Otterman, 122 Kan, 603, 252 P 903; 
Williams v. Gallatin, 229 N. Y, 248, 


see 
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In the ab- 


erty.*° 


* Under some 


128 NE 121, 18 ALR 1238; Simson v. 
Parker, 190° N.; Y. 19,. 82. NE 732; 
Williams v. Hylan, 227 NYS 392 [rev 
129 Misc. 654, 222 NYS 163]; Car- 
penter v. Wise, 92 Misc. 246, 155 NYS 
996 [motion for leave to app to Ct. 
of App. den 174 App. Div. 926 mem, 
159 NYS 1104 mem]. 

[a] ease for private purposes 
may be enjoined.’ Electric Theater 
Co. v. Darby, 123 Kan. 225, 254 P 
1035; Darby v. Otterman, 122 Kan. 
603, 252:.P 903. 

[b] Sale of water.—(1) The right 
of a taxpayer to enjoin all parties 
from the performance of a contract 
for the sale of water from a munici- 
pal water supply, where the contract 
was one which the municipal author- 
ities had no power to make, has been 
recognized, Simson v. Parker, 190 
NeiYu hd, 82, NE 732. ..(2) -Fhe.rule 
was applied where the municipal qu- 
thorities had agreed to sell water to 
a corporation outside the municipal 
limits for a specified number of 
years, whereas the municipal char- 
ter contemplated such sales only 
when there was a surplus above the 
needs of the inhabitants of the mu- 
nicipal corporation. Simson y. Par- 
ker, supra, 

{c] Lease of park lands for the 
erection of refreshment stands has 
been held, in a taxpayer’s suit, to be 
an attempted wrongful alienation of 
municipal property. Williams v. 
Hylan, 227 NYS 392 [rev 129 Misc. 
654, 222 NYS 163]. 

30. Williams v. Gallatin, 229 N. Y. 
248, 128 NE 121, 18 ALR 1238; Bird 
v. Grout, 106 App. Div. 159, 94 NYS 
127; Fletcher v. Hylan, 211 NYS 727; 
Tompkins y, Pallas, 47 Mise, 309, 95 
NYS 875. 

{a] Illustrations.—(1) Use for ad- 
vertising purposes of a fence sur- 
rounding a portion of a public park. 
Tompkins y. Pallas, 47 Mise. 309, 95 
NYS 875. (2) Use of park property 
for other than park purposes. Wil- 
liams v. Gallatin, 229 N. Y. 248, 128 
NE 121, 18 ALR 12388; Williams v. 
New York, 129 Misc. 654, 222 NYS 
163 (recognizing rule), 126 Misc. 807, 
215 NYS. 101 [aff 217 App. Div. 727 
mem, 216 NYS 936 mem]. (3) Use 
of a municipally owned radio sta- 
aoe constructed as an adjunct to 
the police and fire departments, in 
dissemination of private political ut- 
terances of mayor or others. 
Fletcher vy. Hylan, 211 NYS 727. 
But see Fletcher v. Hylan, 125 Misc. 
489, 211 NYS 397 (where an injunc- 
tion to restrain the use of a munici- 
pal radio station for the purpose of 
broadeasting ‘political propaganda’’ 
was refused on the ground that an 
effective enforcement of the injunc- 
tion would require constant super- 
vision on the part of the court). 
(4) Lease of property acquired for 
market purposes for-use as an abat- 
toir. Bird vy. Grout, 106 App. Div. 
159, 94 NYS 127. 

S1., “Talcott. v. Buffalo, 125,.N. Y. 
280, 26 NE 263; Robinson v. Gilroy, 
10 Mise. 205, 30 NYS 411; Wilkins v. 
New York, 9 Mise, 610, 30 NYS 424; 


Hull v. Ely, 2 AbbNCas (N. Y.) 
440, 
[a] “Waste” and “injury” used in 
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granted on the ground that the act complained of 
is an illegal official act where neither the public, 
the municipality, nor the taxpayers have sustained 
loss or injury,?* but if the act is an ‘‘illegal offi- 
cial act,’’ an injunction will not be refused on 
the ground that it is not shown that there will be 
a waste of, or actual injury to, the municipal prop- 
The terms 
in the New York statute, do not comprehend in- 
dividual acts, but only illegal, wrongful, and dis- 
honest acts of publie officials.*¢ 

Matters of discretion, policy, or judgment. 
court will not interfere with matters which are 
within the discretion of the municipal authorities, 


66s a) 


‘‘waste’’ and ‘‘injury,’’ used 


The 


the New York statute (1) compre- 
hend only illegal, wrongful, or dis- 
honest official acts. Talcott v. Buf- 
falo, 125 N. Y. 280, 26 NE 263. (2) 
So to charge defendants, successfully, 
with attempted waste of, or injury 
to, the property of the municipality, 
the bad faith of defendants must ap- 
pear where their acts are within 
their lawful authority. Robinson vy. 
Gilroy, 10 Misc. 205, 30 NYS 411. 

{b] Right to injunction denied.— 
(1) An injunction to prevent -the’ 
lease of ferry property has been de- 
nied on the ground that it was 
neither an illegal official act nor a 
waste of, or injury to, municipal 
property. Wilkins v. New York, 9 
Mise. 610, 30 NYS 424. (2) A suit 
against the trustees of the Brooklyn 
Bridge could not be based on _ the 
alleged fact that they were injuring 
or wasting the property of the city 
in doing the work before they had 
secured compensation to the city for 
such of its property as might be 
used, because the duty of securing 
compensation did not devolve upon 
the trustees. Ottendorfer v. Agnew, 
13) Daly. QNec¥a)2k6. = (3). we taxpayer 
of the city of New York was not en- 
titled to an injunction to prevent 
the making of a connection between a 
sewer in the borough of the Bronx 
and a Sewer in adjoining territory of 
the city of Yonkers, the permit for 
which connection was conditioned on 
the connection’s being discontinued 
at the election of the city of New 
York, as the transaction was not il- 
legal and was advantageous to the 
city of New York. Kelly v. Miller, 
78 Misc. 584, 189 NYS 991. (4) -An 
injunction to prevent the issuance 
of a permit for the removal of houses 
on the ground that trees and shrubs 
in a parking space in a street would 
be destroyed has been refused in a 
case in which the court said that it 
was not a taxpayer’s action, but that 
the result would be as indicated even 
if it were. Kingsley v..Pounds, 96 
Mise. 27, 160 NYS 228. 

32. Thompson v, Nemeyer, 59 Oh, 
St. 486, 52 NE 1024. 

33. Western New_York Water Co. 
y Buffalo, 242 N. Y. 202, 151 NE 

07. ; 

34. Western New York Water Co. 
v. Buffalo, supra, 

[a] Sale of water outside of city 
limits.—(1) In the absence of pos- 
sible prejudice to the interests of the 
municipality, the public, or the tax- 
payers, an injunction will not be 
granted to restrain an illegal sale of 
water outside the city limits. West- 
ern New York Water Co. v. Buffalo, 
242 N. Y. 202, 151 NE 207. (2) The 
taxpayer’s right was not strength- 
ened by the fact of ownership of a 
municipal water supply bond. West- 
ern New York Water Co, v. Buffalo, 
supra, 

35. Tompkins vy. Pallas, 47 Misc. 
309, 95 NYS 875. 

[a] Rule applied in an action to 
restrain the use of fences in public 
parks for advertising purposes. 
Tompkins vy. Pallas, 47 Mise. 309, 95 
NYS 875, 

36. Sheehy v. Bronx Gas, etc.,,Co., 
26 App. Div. 140, 49 NYS 1088. 
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in the absence of abuse or fraud,®” nor will they 
interfere with matters which involve merely ques- 
tions as to policy, wisdom, or judgment.*® 

[§ 4587] (g) Grant or Exercise of Franchises, 
While in some jurisdictions 
taxpayers cannot, it seems, prevent the grant of 
franchises or privileges in the absence of statu- 
tory authorization,®® under and subject to general 
rules already stated, it has been held that a tax- 
payer may sue to restrain the illegal or unauthor- 
ized grant or sale of a franchise or other privilege 
by the municipal authorities,*4 to restrain a munici- 
pality from proceeding under an ordinance pur- 
porting to grant a franchise or privilege which is 
illegal or unauthorized,*? and also to restrain the 
grantee of a franchise, privilege, or permit from 
enjoying, or from operating under, it,** and to 
prevent the use of streets without obtaining a fran- 
There is, however, authority for the view 


Rights, or Privileges. 


chise.*4* 


37. Talcott v. Buffalo, 125 N. Y. 
280, 26 NE 2638; Starin v. Edson, 112 
N. Y. 206, 19 NE 670; Fletcher v. 
Hylan, 125 Misc. 489, 211 NYS 397; 
Holtz v. Diehl, 26 Misc. 224, 56 NYS 
841; Robinson y. Gilroy, 10 Misc. 205, 
380 NYS 411; Wilkins v. New York, 
9 Mise. 610, 30-NYS 424; Thompson 
v. gee 59 Oh. St. 486, 52 NE 
1024 


{a] MTlustrations.—(1) Lease of 
ferry wharf, Starin v. Edson, 112 N. 
Y. 206, 19 NE 670. (2) Use of mu- 
nicipal radio station for certain pur- 
poses, Fletcher v. Hylan, 125 Misc. 
489, 211 NYS 397. But see Fletcher 
v. Hylan, 211 NYS 727 (as to what 
matters are within discretion of mu- 
nicipal authorities). 

38. Talcott v. Buffalo, 125 N. Y. 
280, 26 NE 263. 

39. See Peo. v. New York, 32 Barb. 
(N. Y.) 102; and cases supra § 4565. 

fa] In England (1) it has been 
held that certain burgesses could not 
maintain an action to prevent the 
borough council from giving a con- 
sent to an act authorizing the laying 
of a tramway along a public high- 
way. Watson v. Hythe, 22 T. L. R. 
245 (where rights of burgesses as 
ratepayers were not discussed). (2) 
The attorney-general should bring 
such action. Watson v. Hythe, supra. 


40. See supra §§ 4565-4570. 
41. Keith v. Johnson, 109 Ky. 
421, 59 SW 487, 22 KyL 947; Stan- 


hope v. Hart, 233 Mich. 206, 206 NW 
846; Arpin v. Thief River Falls, 122 
Minn, 34, 141 NW 833, 

[a] Submission to voters.—A 
transaction involving the erecting of 
a lighting plant and the giving of a 
mortgage by the municipality, which 
mortgage would include a franchise 
for operation in case of foreclosure, 
has been enjoined in a suit by tax- 
payers, where the proposed mortgage 
and franchise had not been submitted 
to the electors as required by the 
constitution. Stanhope v. Hart, 233 
Mich, 206, 206 NW 346, 

[b] Statutory authorization.—(1) 
In some jurisdictions in which the 
right to sue depends on statute, stat- 
utes have been enacted which author- 
ize a taxpayer to. sue to prevent the 
grant of franchises or privileges, 
where the acts of the municipal au- 
thorities are illegal or unauthorized. 
Seccomb v. Wurster, 83 Fed. 856 (New 
York statute); Blaschko v. Wurster, 
156 N. Y. 457, 51 NE 308; Yonkers R. 
Co. v. Yonkers, 214 App. Div. 479, 212 
NYS 339; Gusthal v. Strong, 23 App. 
Div. 315, 48 NYS 652; Norris v. Wurs- 
ter, 23 App. Div. 124, 48 NYS 656; 
Yonkers R. Co. v. Yonkers, 128 Mise. 
108, 217 NYS 686 [rev on other grounds 
218 App. Div. 97, 218 NYS 103]; Smith 
v. Buffalo, 51 Misc. 216, 99 NYS 986. 
See also Negus v. Brooklyn, 1 NYCiv 
Proce 471, 10 AbbNCas 180, 62 HowPr 
291 (where, however, plaintiff had a 
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special interest apart from his inter- 
est as a taxpayer). (2) Under such a 
statute the governing body of a mu- 
nicipality may be enjoined. Seccomb 
v. Wurster, 83 Fed. 856 (New York 
statute); Blaschko v. Wurster, 156 
N. Y. 457,.51- NE 303; Gusthal v. 
Strong, 23 App. Div. 315, 48 NYS 652; 
Norris v. Wurster, 23 App. Div. 124, 
48 NYS 656. (3) A grant of a fran- 
chise or consent to the use of streets 
for a street railway for an excessive 
term has been enjoined. Seccomb v. 
Wurster, supra (New York statute); 
Blaschko y, Wurster, supra; Gusthal 
v. Strong, supra; Norris v. Wurster, 
supra, (4) Likewise, a park board 
has been enjoined from giving a con- 
sent to the laying of tracks in streets 
and approaches under its control 
where the proper public notice of the 
application by the railroad company 
had not been given. Smith v. Buffalo, 
51 Misc. 216, 99 NYS 986. (5) Some 
statutes authorize a suit by a tax- 
payer where the proposed act is 


fraudulent or corrupt. Blaschko v. 
Wurster, supra. But’ see Adamson v. 
Nassau Electric R. Co., 89 Hun 261, 


34 NYS 1078 [rev' 12 Misc. 600, 33 
NYS 732] (where the court said that 
the motive which induced the govern- 
ing body to grant a consent to the 
construction of a street railroad ina 
street was immaterial). 

{c] Statutes recognizing and regu- 
lating actions.—In some jurisdictions 
statutes have been enacted which 
recognize or regulate the right to sue. 
Cincinnati St. R. Co. v. Smith, 29 Oh. 
St. 291. 

42. Hall v. Cedar Rapids, 115 Iowa 
199, 88 NW 448; Hilliard v. George G, 
Fetter Lighting, ete., Co., 127 Ky. 95, 
105 SW 115, 31 KyL 1330. See also 
McLaughlin v. Newton, 189 Iowa 556, 
178 NW 540 (where, however, the 
right of the taxpayer to sue was not 
specifically considered, although the 
suit was by a taxpayer). 

43. People’s Transit Co. v. Louis- 
ville R. Co., 220 Ky. 728, 295 SW 1055; 
Hilliard v. George G. Fetter Lighting, 
ete., Co., 127 Ky. 95, 105 SW 115, 31 
KyL 1330; Merchants’ Police, ete., Co, 
v. Citizens’ Tel. Co., 123 Ky. 90, 93 
SW 642, 29 KyL 512. 

{a] In suits under statutes in- 
junctions to prevent the grantees of 
the consents or franchises from act- 
ing thereunder have been upheld. 
Adamson vy. Union R. Co., 74 Hun 3, 
26 NYS 136; -Cinecinnati St. R. Co. v. 
Smith, 29 Oh, St. 291. See ’/Milhaw v. 
Sharp, 15 Barb. 198 [aff 27 N. Y. 611, 
84 AmD 314] (where, prior to the 
taxpayers’ statute, an injunction was 
granted at the suit of taxpayers who 
were also owners of property on the 
particular street involved). But see 
Adamson y. Nassau Hlectriec R. Co., 
89 Hun 261, 264, 34 NYS 1073 [rev 
12 Misc. 600, 33 NYS 732] (where the 
court, in referring to Adamson y. 
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that a suit by a taxpayer to restrain the exercise 
of a franchise is not the proper remedy where 
there is a claim that the ordinance granting the 
franchise is illegal and was improperly enacted.** 

Legislative functions. 
laid down that the courts will not enjoin the enact- 
ment of. ordinances involving franchises on the 
ground that in the particular instance the governing 
body would be exercising a legislative function,*® 
as for example an ordinance recognizing or granting 
the right to the use of streets;*7 but it has been 
held that the rule has no application in a suit 
to enjoin the issuance of street railway certifi- 
cates secured by a mortgage covering the fran- 
chises and property owned by the municipality and 
granting the right to operate in case of default by 
the municipality.*® 

Matters of discretion, policy, or judgment. 
courts will not interfere in the exercise of discre- 


In some eases the rule is 


The 


Union R. Co., 74 Hun 3, 26 NYS 136, 
said: “That case may stand as an au- 
thority for the interference of the 
courts with municipal affairs upon 
the precise facts there existing, but 
if it is to be deemed an authority that 
the courts may, in a taxpayer’s ac- 
tion, restrain the execution of ordi- 
nances and laws passed by municipal 
authorities in matters committed by 
the Constitution of the State to their 
judgment and discretion, it is in con- 
flict with well-settled principles of 


law’’). 

[b] Suit by holder of valid fran- 
chise.—Where plaintiff, a telephone 
company, having a legally granted 
franchise to operate in a city, was a 
taxpayer, it was entitled to sue to 
restrain anothers company, operating 
without a valid franchise, from con- 
tinuing to do _ business, although 
plaintiff's franchise was not exclu- 
sive. Merchants’ Police, ete., Co. v. 
Citizens’ Tel. Co., 123 Ky. 90, 98 SW 
642, 29 KyL 512. 

44, People’s Transit Co. vy. Louis- 
ville R. Co., 220 Ky. 728, 295 SW 1055, 

[a] Operation of busses may be 
prevented in a suit by a street rail- 
way company. People’s Transit Co. 
v. Louisvillé R. Co., 220 Ky. 728, 295 
Sw. 1055. 

45. Clark y. Interstate Independ- 
eye Tel. Co., 72 Nebr. 883, 101 NW 

{a] 
ranto. Clark v. Interstate Independ- 
cer Tel. Co., 72 Nebr. 883, 101 NW 

46. Roby v. Chicago, 215 Ill. 604, 
74 NE 768; Van Horn y. Des Moines, 
195 Iowa 840, 191 NW 144 (recogniz- 
ing rule). See also Ewing v. Seattle, 
55 Wash. 229, 104 P 259 (where, how- 
ever, the capacity in which plaintiff 
sued does not clearly appear). 

[a] MTlustration.—It has been ‘held 
that a bill cannot be maintained by a 
taxpayer to enjoin the city council of 
Chicago from passing any ordinance 
or making contracts with street rail- 
way companies, recognizing the valid- 
ity of legislative acts purporting to 


}incorporate and to extend the fran- 


chises of such railway companies. 
Peavy, v. Chicago, 215 Ill. 604, 74 NE 


[b] Use of a public commons by 
the grantee named in a franchise 
given by the municipality cannot be 
enjoined by a citizen and taxpayer 
who does not suffer special damages. 
McPike y. Illinois Terminal R. Co., 
305 Ill. 298, 187 NH 285, 


Enjoining legislative functions at 
suit of taxpayer in general see supra ° 


§ 4565. 

47. Roby v. Chicago, 215 Ill. 604, 
74 NE 768. 

48. lLobdell v. Chicago, 227 Ill. 218, 
81 NE 354 (such mortgage and certifi- 
nh i atiaa an excessive indebted- 
ness). 
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Proper remedy is by quo war- © 
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tionary powers by municipal authorities in the ab- 
sence of fraud or palpable abuse.*® 

Wrongfulness, injury, or loss; interest of plain- 
tiff. Plaintiff must show that the proposed grant . 
of a franchise or privilege is illegal, unauthorized, 
or otherwise wrongful,®° and in suits under statute 
the act complained of must, of course, be brought 
within the provisions of the statute.*t 
no injunction will be granted in the absence of a 


threatened loss or injury to the 
to the taxpayers.*? 


the same subject matter.>* 


[§ 4588] (h) Elections; Selection for Office.*> As 
a general rule an injunction will, not be granted to 
restrain the ealling,®® the holding,®”? or the’ decla- 
ration of the result of an election.*® 
rily, a taxpayer as such has no right to an injunction 


[a] Reason for rule.—‘‘In the case 
at bar, however, the city does not 
propose to grant the use of its streets 
as a gratuity, but to mortgage it for 
a period of twenty years to secure 
the payment of the street railway 
certificates sought to be issued, and, 
as we have seen, the right which the 
certificate holder acquires through 
the trust deed or mortgage is a valu- 
able right, and is upon property other 
than that which the money which he 
paid for the street railway certifi- 
cates of the city purchased, whereby 
he has acquired a security upon more 
property than the money paid for the 
certificates has purchased.’ Lobdell 
¥ Chicago, 227 Ill. 218, 244, 81 NE 


49. Keith v. Johnson, 109 Ky. 421, 
59 SW 487, 22 KyL 947; Linden Land 
Co. v. Milwaukee Electric R., etc., Co., 
107 Wis. 493, 83 NW 851. 

[a] “Highest and best bidder.”’— 
Under a constitutional requirement 
that a franchise must be granted to 
the ‘“‘highest and best bidder,” due ef- 
fect will be given to both the words 
“highest” and “best,’’ and an injunc- 
tion will not be granted unless there 
is about to be a plain and palpable 
violation of the constitution. Keith 
v. Johnson, 109 Ky. 421, 59 SW 487, 
22 KyL 947. 

[b] In suits under statute the rule 
has been applied. Starin v. Edson, 
112 N. Y. 206, 19 NE 670; Wilkins v. 
New York, 9 Misc. 610, 30 NYS 424. 

50. Linden Land Co. v, Milwaukee 
Electric R., etc., Co., 107 Wis. 493, 83 
NW 851. 

51. Seccomb y. Wurster, 83 Fed. 
856 (New York statute); Wilkins v. 
New York, 9 Misc. 610, 30 NYS 424. 

[a] Revocable license to lay rail- 
road track.—An injunction will not be 
granted under the statute, on the 
ground of preventing waSte or injury, 
to enjoin the granting of a mere re- 
vocable license to lay a street rail- 
road track across a bulkhead from a 
-street to a ferry. Hart v. New York, 
16 App. Div. 227, 44 NYS 767. 

[b] An action to restrain the sale 
of a ferry franchise is maintainable 
only upon proof that the municipal 
authorities have done or are about to 
do some act, the commission of which 
involves a waste of, or injury to, the 
corporate property, funds, or estate, 
or the performance of some illegal 
official act. Robinson v. Gilroy, 10 
Mise. 205, 30 NYS 411; Wilkins v. 
New York, 9 Misc. 610, 30 NYS 424. 

[c] Clear legal right.—The gov- 
erning body should not be enjoined, 
unless applicant shows a clear legal 
right to injunctive relief. Hoey v. 
Dalton, 126 Misc, 194, 218 NYS 583 
(injunction denied in an action to re- 
strain the municipal council from 
finally approving consents or fran- 
chises for the operation of busses). 


A taxpayer has not. necessarily 
such an interest under a franchise of a public 
utility corporation as will permit the maintenance 
of a suit by him to enjoin the repeal of such fran- 
chise,°* and the grant of another franchise covering 
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tion.®+ 
Moreover, 


municipality or 


[44 C.J] 1415 


to restrain election officers or other public authori- 
ties from holding an election for the selection of 
officers,°® or to restrain the performance of acts 
preliminary to an election for the recall of munici- 
pal officers,°° or the holding of such reeall elec- 
On the other hand it ‘has been 
taxpayer is entitled to an injunction 
election officers from printing on the 
names of candidates for certain offices 
offices are not elective offices,®? and from holding 
an election of officers in subdivisions of the munici- 
pality which are wrongfully constituted.® 
an election for the determination of certain ques- 
tions, other than the selection of officers, would 
be illegal or unauthorized, the right of taxpayers 


held that a 
‘to prevent 
ballots the 
where such 


Where 


to sue to prevent by injunction the holding of 


Thus, ordina- 


52. Dewey Hotel Co. v. U. S. Elec- 
tric Lighting Co., 17 App. (D. C.) 356; 
Clark vy. Interstate Independent Tel. 
Co., 72 Nebr. 883, 101 NW 977; Lin- 
den Land Co. v. Milwaukee Electric 
R., etc., Co., 107 Wis. 493, 883 NW 851. 

{a] In a suit under statute the 
above rule has been applied. Sloane 
v. People’s Electric R. Co., 7 Oh. Cir. 
Ct. 84, 3 Oh. Cir. ‘Dec, 674. 

53. Van Horn y.. Des Moines, 195 
Iowa 840, 191 NW 144. 

54. Van Horn vy. Des Moines, su- 


pra. 

{a] Street railway franchise.—A 
taxpayer and patron of a street rail- 
road company has no vested interest 
in the provision of the company’s 
franchise, fixing the rates of fare it 
may charge, which entitles him to 
sue to enjoin the repeal of that fran- 
chise, and the enforcement of an ordi- 
nance granting another franchise, 
which required performance of the 
same service but permitted a greater 
fare to be charged. Van Horn v. Des 
Moines, 195 Iowa 840, 191 NW 144. 

55. Injunctions against election 
officers in general see Injunctions §§ 
400-405. 

56. See Injunctions § 402, 


57. See Injunctions § 401. 

58. See Injunctions § 403. 

59. In re Taxes Hlection Receiver, 
4:\\Pa, Dist. 71: 

[a] In New York (1) the taxpay- 
ers’ statute does. not authorize the 


maintenance of an action by a tax- 
payer to enjoin the board of elections 
of the city of New York from expend- 
ing the money of the city to hold a 
primary and general election in the 
several senate and assembly districts 
in such city as organized under a 
certain statute on the ground that 
such statute is unconstitutional, espe- 
cially in the absence of any showing 
that the elections would cost more 
under the apportionment made by 
that statute than under the appor- 
tionment made by the constitution. 
In re Reynolds, 202 N. Y. 430, 96 NE 
87, 416. (2) The members of the 
board of election do not act on behalf 
of the municipality, but for the public 
in control of the election machinery 
of the state. In re Reynolds, supra. 
(3). In such case another reason for 
refusing the remedy by injunction is 
that plaintiff taxpayers have an ade- 
quate remedy at law by mandamus. 
In re Reynolds, supra. (4) But ina 
case in which the Optional City Gov- 
ernment Law (L. [1914] c 444), was 
held invalid by the trial court, that 
court also upheld the right of a tax- 
payer to sue to prevent city officials 
from putting s5uch law into operation 
by holding an election for the selec- 
tion of the officers therein provided 
for, Cleveland v. Watertown, 99 Misc. 
66, 165 NYS 305 [aff 179 App. Div. 
954 mem, 166 NYS 286 mem (rev on 


such election®* has been recognized or upheld. But 
it has also been held that taxpayers are not entitled 
to an injunction restraining municipal officers from 
holding an election to determine whether or not 
a tax should be levied under a statute alleged to 


ground that the statute was valid 222 
N. Y. 159, 118 NE 500)]. 

60. See supra § 1120 in 48 C, J. 

61. McAlester v. Milwee, 31 Ok1. 
620, 122 P 178, 40 LRANS 576. 

[a] Taxpayer has not such an in- 
terest in a suit to enjoin the holding 
of an election to recall the mayor of 
a city of the first class pursuant to 
the provisions of its charter as will 
entitle him to prosecute such suit as 
a complainant. McAlester v. Milwee, 


(31 Ok]. 620, 122 P 173, 40 LRANS 576. 


62. Stocke v. Edwards, 295 Mo. 
402, 244 SW 802. 
63. Cascaden  v. 106 


Waterloo, 
Iowa 673, 77 NW 3833. 

64 Ala.—Mobile v. Mobile Hlectric 
Co., 203 Ala. 574, 84 S 816. 

Fla.—Antuono v. Tampa, 87 Fla, 82, 
99 S 324, 

Ga.—Macon v. Hughes, 110 Ga. 795, 
36 SE 247. 

Ky.—Murray v. Irvan, 170 Ky. 290, 
185 SW 859. 

Ont.—Helm v. Port Hope, 22 Grant 
Chii2%3. 

See Wells v. Bain, 75 Pa. 39, 15 
AmR 563 (an injunction against the 
expenditure of municipal funds or ex- 
penses of an illegal election at which 
an amended state constitution pro- 
posed by a constitutional convention 
was to be submitted was granted 
where the action was by “citizens 
and voters” of the municipal corpo- 
ration). 

[a] Illustrations.—(1) Where the 
resolution of city commissioners at- 
tempting to suspend a contraet with 
complainant company for furnishing 
light to city residents was a nullity, 
an election to adopt an ordinance to 
reinstate the original contract would 
be useless and an expensive per- 
formance, and could be enjoined by a 
complainant electric company as a 
taxpayer. Mobile v. Mobile Electric 
Co., 203 Ala. 574, 84S 816. (2) A suit 
to enjoin the submission of questions 
as to the issuance of bonds on the 
ground of improper grouping of ques- 
tions has been upheld. Antuono vy. 
Tampa, 87 Fla. 82, 99 S 324. (3) The 
holding of an election to decide as to 
the annexation of territory to the mu- 
nicipality has been enjoined. Macon 
v. Hughes, 110 Ga. 795, 36 SE 247; 
(4) An action by ratepayers to re- 
strain the municipality from submit- 
ting to a vote of the ratepayers a cer- 
tain’ by-law has been upheld where 
the proposed submission is not au- 
thorized. Helm v. Port Hope, 22 
Grant Ch. (Ont.) 2738. 

[b] In a jurisdiction in which the 
right to maintain taxpayers’ actions 
depends on statute, an injunction has 
been granted to restrain the holding 
of a special election at which was to 
be submitted a proposition authoriz- 
ing the issuance of bonds or certifi- 
cates of indebtedness for an unav- 
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be unconstitutional. Where the 


respect of election matters has been recognized, the 
interest of, or loss to, a taxpayer is usually found 
in the fact that municipal funds will be expended 
in the performance of the act of which complaint 


is made;** and the distinction has 


a suit by a taxpayer was not one to enjoin the 
holding of an election but was one to enjoin the 
expenditures of public moneys on the ground that 
the election was unauthorized by law,*? which would 


lie.®8 


Selection for office or position other than by elec- 
A selection for a municipal office 
or position has been enjoined at the suit of a tax- , 
payer on the ground that the proposed method of 


tion by people. 


selection is illegal.®® 


[§ 4589] (i) Holding Office or Exercising Func- 
A taxpayer as such cannot sue to enjoin 
a de facto officer from holding, or exercising the 


tions. 


thorized purpose. Kathan v. Jones, 
201 App. Div. 580, 194 NYS 734. 

65. Roudanez v. New Orleans, 29 
La. Ann, 271. 

66. Macon v. Hughes, 110 Ga. 795, 
36 SE 247; Cascaden v. Waterloo, 106 
Iowa 673, 77 NW _ 3388; Murray v. 
Irvan, 170 Ky. 290, 185 SW_ 859; 
Stocke v. Edwards, 295 Mo. 402, 244 
SW 802. See also Helm v. Port Hope, 
22 Grant Ch. (Ont.) 2738, 279 (where 
the court said: ‘I have not touched 
upon the question of the misappli- 
cation of municipal funds; but it is 
by no means clear that the plaintiff's 
case on that head is met’’). 

[a] Making expenditures for print- 
ing on ballots the names of candi- 
dates for offices that are not elective 
offices constitutes special and, indi- 
vidual damage to plaintiffs. Stocke 
v. Edwards, 295 Mo. 402, 244 SW 802. 

67. Hawkins v. St. Joseph, (Mo.) 
281 SW 420, 421. 

“It is unnecessary to go into the 
question of whether an _ election, 
which involves the right to no polit- 
ical office and no political principle, 
but involves the expenditure of public 
money, might be enjoined by a tax- 
payer, for in this case the election 
is only incidentally involved.” Haw- 
kins v. St. Joseph, supra. 

68. Hawkins v. St. Joseph, (Mo.) 
281 SW 420. 

[a] Referendum on ordinance.— 
Injunction was held a proper remedy 
to prevent expenditure of city funds 
for the expenses of a referendum 
election on an ordinance. Hawkins v. 
St. Joseph, (Mo.) 281 SW 420. 

69. Americus v. Perry, 114 Ga. 871, 
40 SE 1004, 57 LRA 230. 

[a] Proposed selection by body 
other than that authorized.—Where 
the mayor and council had no au- 
thority to elect a police force, as the 
power of selection had been conferred 
on other authorities, the proposed 
election by the mayor and council 
could be enjoined because, if police 
officers were so elected, they would 
have an apparent demand against the 
municipality for compensation, which 
would have to be resisted at the ex- 
pense of the taxpayers, or illegally 
paid out of the funds of the corpora- 
tion. Americus y. Perry, 114 Ga. 871, 
40 SE 1004, 57 LRA 230. 

{b] In New York under the stat- 
ute (1) the right of a taxpayer to 
enjoin municipal officers from en- 
tering into an illegal contract for the 
employment of a person to a position 
in the municipal service has been up- 
held. Pack v. Belknap, 130 N. Y. 394, 
29 NE 977. (2) An action may be 
maintained by residents and taxpay- 
ers of a city to enjoin the municipal 
council from proceeding to execute 
and carry o a statute providing for 
the selection of police commissioners 
in a certain way, on the ground that 
the statute is unconstitutional. Rath- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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right to sue in 


thorities.’? 
been made that 


functions of, a municipal office.” 
the right to sue is usually placed on the ground 
that the suit is one to test the title to office.” 

[§ 4590] 5. Compelling Action by Municipal Au- 
A suit in equity by a taxpayer will 
not lie to compel municipal authorities to act in 
matters which are within their discretion,’® and it 
has been held that a suit in equity which, if suc- 
cessful, would result indirectly in the expenditure 
of municipal funds could not be maintained." 


-[g§ 4588-4590 


The denial of 


Cer- 


tain statutory provisions conferring on taxpayers 


bone v. Wirth, 150 N. Y. 459, 45 NE 
15, 34 LRA 408. 

70. Kucharski v. Harrison, 264 Ill. 
568, 106 NE 488; Uhr v. Brown, (Tex. 
Civ. A.) 191 SW 3879; Huels v. Hahn, 
75 Wis. 468, 44 NW 507. 

[a] In suits under the taxpayers’ 
acts (1) a like rule applies. Prankard 
v. Cooley, 147 App. Div. 145, 132 NYS 
289; Johnston v. Garside, 65 Hun 208, 
20 NYS 327; Jewell. v. Mohr, 136 NYS 
273. See emarest v. Wickham, 63 
N. Y. 320 (where, however, no statute 
was referred to). (2) Thus a suit 
will not lie to enjoin a person elected 
as a trustee of a village from acting 
as such on the ground that he was 
not a resident of the ward which he 
was elected to represent, as required 
by the charter. Fahy v. Johnstone, 
21 App. Div. 154, 47 NYS 402. (3) 
Nor will an action lie to restrain the 
school commissioners of a school dis- 
trict from declaring the territory 
within certain villages as separate 
school districts, on the ground that 
the villages were illegally created. 
Prankard y. Cooley, supra. 

71. Huels v. Hahn, 75 Wis. 468, 44 
NW 507; and cases supra note 70. 

Testing titlg to office in taxpayer’s 
suit in general see infra § 4591. 

72. Right of citizen cr resident to 
sue in respect of misuse of streets, 
parks, and other public places see su- 
pra §§ 3741, 3837, 4028. 

73. Antero, etc., Reservoir Co. v. 
Lowe, 69 Colo. 409, 438, 194 P 945 
(per Garrigues, C. J.); Roby v. Chi- 
cago, 215 Ill. 604, 74 NE 768; Erick- 
son v. Cedar Rapids, 198 Iowa 109, 
185 NW 46; Norfolk v. Roberts, 50 
Can, S. C. 283, 23 DomUR 547 [dism 
app 28 Ont. L. 593, 13 DomLR 463 
(allowing app 4 OntWN 419, 23 Ont 
WR_538)]. 

“He [a taxpayer] cannot by the ex- 
ercise of discretionary power vested 
in others force additional burdens and 
taxes upon the taxpayers of the mu- 
nicipality.” Antero, ete., Reservoir 
Co. v. Lowe, supra (per Garrigues, 


Crt. 

{a] Tllustrations.—(1) A suit in 
equity cannot be maintained by a tax- 
payer for the purpose of having the 
eourt give directions to the officers 
of the legal department of the city of 
Chicago as to what defense they shall 
interpose in certain pending suits, in- 
volving the validity of the franchises 
of street railway companies. Roby 
v. Chicago, 215 Ill. 604, 74 NE 768. 
(2) A taxpayer is not entitled to 
maintain a suit to compel municipal 
authorities to proceed with a public 
improvement (Antero, etc., Reservoir 
Co. v. Lowe, 69 Colo. 409, 194 P 945 
[per Garrigues, C, J.J]; Erickson v. 
Cedar Rapids, 193 Iowa 109, 185 NW 
46), (8) especially where the tax- 
payer seeks to impose his own viewsyy 
in the matter (Erickson v. Cedar 
Rapids, supra). 


the right to sue have been so construed as not to 
permit actions directly or indirectly to compel 
action by the municipal authorities,’® on the ground 
principally that in such case a full measure of re- 
lief is obtainable in mandamus proceedings.*® 
in some cases the right of a taxpayer to a mandatory 
injunction against municipal authorities has been 
recognized or upheld,’” but a taxpayer has no right 


But 


[b] Suit for specific performance 
of contract.—Antero, etc., Reservoir 
Co. v. Lowe, 69 Colo. 409, 194 P 945 
(per Garrigues, C. J.); Erickson v. 
roe Rapids, 193 Iowa 109, 185 NW 

74 Schlanger v. West Berwick 
Borough, 261 Pa. 605, 104 A 764. 

75. elley v. Peabody Bd. of 
Health, 248 Mass. 165, 143 NE 39; 
Publicity Leasing Co. vy. Ludwig, 217 
N. Y. 622, 111 NE 1098; Southern 
Leasing Co. v. Ludwig, 217 N. Y. 100, 
111 NE 470; Wurster v. New York, 
136 App. Div. 408, 115 NYS 192, 120 
NYS 1029 [aff 199 N. Y. 534 mem, 92 
NE 1108 mem]. 

{a] Compelling observance of by- 
law or ordinance.—Neither the su- 
preme judicial court nor the superior 
court or any court of equity has juris- 
diction to entertain a petition by ten 
taxable inhabitants, or by any num- 
ber of taxable inhabitants, to compel 
the observance of a by-law or ordi- 
nance. Kelley ‘v. Peabody Bd. of 
Health, 248 Mass, 165, 143-NE 39. 

[b] Revocation of permit.—A tax- 
payer’s action will not lie to compel 
a superintendent of buildings to re- 
voke a permit given by him for the 
erection of a sign of a height made 
unlawful by ordinance passed after 
the granting of the permit. Southern 
Leasing Co. v. Ludwig, 217 N. Y. 100, 
111 NE 470. 

76. Southern Leasing Co. v. Lud- 
supra. 

[a] Mere inaction on the part of 
an official (1) will not justify the in- 
tervention of a court of equity under 
Gen. Mun. L. § 51, where the legal 
remedy by mandamus is available 
and adequate. Southern Leasing Co, 
v. Ludwig, 217 N. Y. 100, 111 ‘NE 470. 
(2) Thus it has been held that a tax- 
payer’s action will not lie to enjoin 
the superintendent of buildings from 
permitting the erection of a certain 
structure to proceed, for which he 
issued a permit prior to the adoption 
of -an ordinance making such struc- 
ture illegal. Southern Leasing Co. v. 
Ludwig, supra. 

77. Owensboro Waterworks Co. v. 
Owensboro, 96 SW 867, 29 KyL 1118. 
See Loeber v. New Orleans, etc., R. 
Co.,, 41 ‘Ta. Anno 1b) T1 bot 5S aGo 
(where the court said: “In proper 
cases and under appropriate aver- 
ments, the citizen and taxpayer may 
sue to enforce... municipal ac- 


“Tf the general public as distin- 
guished from the state in its sov- 
ereign capacity is affected, any cit- 
izen may... obtain a mandatory 
injunction.’ Pineville v. Moore, 190 
Ky. 357, 362, 227 SW 477, 

[a] ae pooeres of funds.—Where 
a city had collected interest on the 
sale of certain water bonds, and was 
bound to place such amount to the 
credit of a fund created to pay in- 


page and note number, 


§§ 4590-4593] 


to such injunction when the right or duty affects 
the state in its sovereign capacity as distinguished 
from the people at large.’8 

Levy of tax. An action by an individual citizen 
to compel a levy of taxes will not lie where there 
is no showing that plaintiff will sustain special 
injury by a failure to make the levy or that the 
city at large will be prejudiced by such omission.”® 

Compelling holding of election. No private rem- 
edy is available to an individual to compel a mu- 
nicipal officer to cause an election to be held to fill 
a vacancy.®° 

Mandamus. Questions as to the right of tax- 
payers to proceed by mandamus against municipal 
authorities are treated elsewhere in this work.®* 

[§ 4591] 6. Testing or Trying Title to Office. 
Ordinarily the title to a particular office will not 
be tried or tested in a taxpayer’s suit in equity,®? 
as for example, a suit for an injunction to restrain 
the payment of salary, where such suit involves 
a determination as to the title of the person to 
whom the proposed payment is to be made,’* or a 
suit to enjoin the incumbent from exercising the 
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functions of the particular office;54 and this rule 
applies to actions under statutes.®® 

[§ 4592] 7. Actions or Proceedings—a. In Gen- 
eral. Rules applicable to actions in general,®® in- 
cluding suits in equity,*’ such as an injunction suit,°® 
apply in suits or actions by taxpayers.®® 

Abstract or academic questions. Under general 
rules®® the court will not assume jurisdiction merely 
to advise or give an opinion upon a purely abstract 
proposition or a moot or academic question,*? such 
as the proper construction of a provision of a mu- 
nicipal charter.” 

Irrelevant and collateral matters. The court will 
not consider or determine irrelevant or collateral 
matters.?° 

[§ 4593] b. Nature and Form of Action or Pro- 
ceeding. Ordinarily taxpayers’ suits are equitable 
ones,** as for example suits to cancel, set aside, or 
invalidate certain instruments or transactions”? and 
suits for injunctions.°° Usually suits by taxpayers 
to enforce lability on behalf of the municipality 
for funds or’ other property wrongfully disposed 
of or taken are regarded as equitable ones,’ and 


terest on the bonds, a mandatory in- 
junction on behalf of a taxpayer was 
a proper remedy to compel such ap- 
plication. Owensboro Waterworks 
ae Owensboro, 96 SW 867, 29 KyL 

[b] Provision for education of col- 
ored children.—In a suit to compel 
municipal authorities to make provi- 
sion for the education of colored 
children, plaintiff’s interest was suf- 
ficiently shown where it appeared not 
only that plaintiff was a citizen and 
taxpayer of the city, but that he was 
a colored person with two children of 
school age entitled to attend the col- 
ored school, and that he brought the 
suit in his own behalf and for the 
benefit of all other colored people who 
were bona fide residents of the city. 
Pineville v. Moore, 190 Ky. 357, 227 
SW 477 (where, however, the de- 
murrer to the petition was sustained 
on other grounds). 

Mandatory injunction in general 
see Injunctions §§ 5, 6. 

78. Pineville v. Moore, 190 Ky. 357, 
227 SW 477, 

[a] The proper public officer must 
bring suit in such case. Pineville v. 
Moore, 190 Ky. 357, 227 SW 477. 

79. Collins v. Keokuk, 147 Iowa 
605,:125 NW 231. 

80. Demarest y. Wickham, 63 N. 
Y. 320 [aff 4 Hun 627, 67 Barb. 312]. 


81. See Mandamus §§ 546-550 
passim. 
gs2. I1].—  Kucharisk v. Harrison, 


- 264 Ill. 563, 106 NE 488. 

Ky.—Spurlock v. Lafferty, 214 Ky. 
333, 283 SW 124. 

Mich.—Carlisle_ v. 
Mich, 134, 47 NW 444. 

Mo.—St. Louis Civic League v. St. 
Louis, 223 SW 891 
/ Tex.—Uhr v. Brown, (Givi AL)? 191 
SW 379; Graves v. O’Neil, (Civ. A.) 
189 SW 778. : 

Wis.—Huels v. Hahn, 75 Wis. 468, 
44 NW 507. 

83. See supra § 4583. 

84. See supra § 4589, 

85. Prince v. Boston, 148 Mass. 
285, 19 NE 218; Green v. Knox, 175 
N. Y. 432, 67 NE 910; Jewell v. Mohr, 
136 NYS 273. 


Saginaw, 84 


86. See Actions 1C. J. p 917. 

87. See Equity 21 C. J. p 1. 

88. See Injunctions §§ 454-892. 
89. See cases infra this section; 


and §§ 4593-4637, 


90. See Actions § 68; Equity §§ 
138-140. 
91. Ramsay v. Marble Rock, 123 


Iowa 7; 98 NW 134; Hurlbut v. Look- 
out Mountain, (Tenn. Ch, A.) 49 SW 
301. 

[a] In suits under statute the rule 
applies. -Hanrahan-v. Buffalo Ter- 
minal Station Commn., 206 N.. Y. 494, 


100 NE 414. 

92. Hurlbut v. Lookout Mountain, 
(Tenn. Ch. A.) 49 SW 301. 

93. Ark.—Meyer v. Ring, 162 Ark. 
9, 257 SW 388. 

Mass.—Higginson v. Boston Treas- 
urer, etc., 212 Mass. 583, 99 NE 528, 
42 LRANS 215. 

Mich.—Carlisle v. Saginaw, 84 Mich. 
134, 47 NW 444. See Siegel Land 
Corp. v. Highland Park, 235. Mich. 
133, 209 NW 51 (holding that a prop- 
erty owner could not question the 
constitutionality of an act - under 
which an association created for the 
purpose of acquiring and holding 
lands for park purposes in trust for 
a@ municipality was incorporated). 

Minn.—Reed v. Hibbing, 150 Minn. 
130, 184 NW 842. 

N. Y.—Ziegler v. Chapin, 126 N. Y. 
342, 27 NE 471; Tatces Island Realty 
COM. McDermott, 96 Misc. 387, 160 
NYS 450. 

Pa.—Fingal v. Millvale Borough, 
162 Pa. 393, 29 A 644; In re Millvale 
Borough, 162 Pa. 374, 29 A641, 644. 

Va.—Ficklen v, Danville, 146 Va. 
426, 131 SE 689, 182 SH 705. 

ash.—Stallcup. v...Tacoma, 13 
Wash, 141, 42 P 541, 52 AmSR 95. 

[a] Legality of a ‘municipality for 
which certain officers propose to act 
cannot be determined in a taxpayer’s 
suit under the statute. Abell v. 
Hunter, 211 App. Div. 467, 207 NYS 
203 [aff dey N. Y. 702 mem, 148 NE 
765 mem] 

[b] Qualifications and good faith 
of municipal officers.—In a proceed- 
ing to contest the validity of the use 
of municipal funds for the construc- 
tion of an armory, the court cannot 
consider objections to the qualifica- 
tions of the officers whose acts are 
in question, or their good faith in the 
performance of their duties. Hodg- 
don vy. Haverhill, 193 Mass, 406, 79 
NE 830. 

[c] Subsequent and independent 
matters.—(1) In a suit to enjoin the 
issuance of bonds after an election, 
the court cannot pass on matters af- 
fecting subsequent and independent 
proceedings for the issuance of bonds. 
Ficklen vy. Danville, 146 Va. 426, 131 
SE 689, 132 SE 705. (2) In a suit to 
enjoin the issuance of bonds, the 
court cannot know in advance that 
the bonds will come into the hands of 
innocent purchasers and will not pass 
on matters involved in the considera- 
tion of such question. Meyer v. Ring, 
162 Ark. 9, 257 SW 388. 

{d] Title to property cannot be 
tried and determined in a taxpayer’s 
action. Lakes -Island Realty Co. v. 
McDermott, 96 Misc. 37; 160 NYS ‘450. 

[e] Validity of statute not affect- 
ing action of municipal authorities.— 


In a suit to restrain the common 
council of a city from issuing bonds 
for a city hall, the court declined to 
determine whether a statute which 
prescribed the location within which 
a city hall should be erected was in 
violation of the right of local self- 
government, where the action of the 
common council appeared to be vol- 
untary and in the exercise of its own 
discretion, and not the result of coer- 
cion on the part of the legislature. 
Carlisle v. Saginaw, 84 Mich. 134, 47 
NW 444. 

[f] Validity of statute under 
which a park association incorpo- 
rated.—In an action to restrain the 
city from accepting a conveyance of 
land, plaintiff taxpayer is without 
authority to question the validity, as 
infringing the right of home rule, o 
an act under which was incorporated 
a park association seeking to donate 
the land in question to the city for 
park purposes. Schneider v. Grand 
Rapids, 211 Mich. 399, 179 NW 285. 

[g] Rights of third persons.—The 
court, in a suit by taxpayers to re- 
strain the officers of the city of Bos- 
ton from erecting a building in a 
public park established under the au- 
thority of St. (1875) e@ 185, may not 
determine whether the constitutional 
rights of the owners of property, on 
which had been assessed a betterment 
tax for the canstruction of the park, 
will be invaded by the construction 


of the proposed building. Higginson 
v. Boston Treasurer, ete., 212 Mass. 
583, 99 NE 5238, 42 LRANS 215. 


94. Dreyfus y. Socorro, 26 N. M. 
127, 189 P 878; Page v. Allen, 58 Pa. 
338, 98 AmD 272; Sisson v. Peloquin, 
(R. I.) 1383 A 621; and cases supra 
§§ 45538-4591 passim. 

95. See supra §§ 4553-4561 passim. 

96. See supra §§ 4565-4589. 

97. Russell v. Tate, 5% Ark. 541, 13 
SW 130, 20 AmSR 193, 7 LRA 180; 
Peo. v. Holten, 287 Ill. 225, 122 NE 
540 (suit in name of state by certain 
taxpayers against officer and his 
sureties); Ellefson y. Smith, 182 Wis. 
398, 196 NW 834; Land, ete., Co. v. 
McIntyre, 100 Wis. 258, 75 NW 964, 
69 AmSR 925; Morrow v. Connor, il 
Ont. Pr. 423. 

“The remedy afforded to a member 
of a «corporation is necessarily in 
equity; for he has no direct interest 
to be protected by a personal action. 
He must proceed in equity or not at 
all, joining the corporation as a party 
in the capacity of trustee for all its 
members.” Land, etc., Co. v. McIn- 
tyre, 100 Wis. 245, 75 NW 964, 69 
AmSR 925. 

[a] Wrongfully permitting pay- 
ments.—An action to enforce the lia- 
bility of members of a municipal 
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equitable principles apply;9% and it has been held 
that a common-law action for the use of the mu- 
nicipality to recover from municipal officers money 
misappropriated by such officers cannot be main- 
tained.®® In other jurisdictions, however, a stax- 
payer’s remedy to recover property for the munici- 
pality is by action at law. It has been held that 
an action by a ratepayer to enforce a statutory 
liability for funds misappropriated by municipal 
officers is not in the nature of a proceeding in quo 
warranto.? Certain statutory provisions have been 
construed as authorizing suits by taxpayers against 
the municipal authorities and as not authorizing 
suits by taxpayers on behalf of the municipal cor- 
poration against third persons.’ 

Certiorari. In some jurisdictions the right to 
contest by certiorari the validity of acts of munici- 
pal authorities has been recognized.* 

Assumpsit. Where municipal funds have wrong- 
fully been paid out, a taxpayer cannot sue the mu- 
nicipality in assumpsit to recover an amount pro- 
portionate to the taxes paid by him.® 

Mandamus proceedings are usually regarded as 
actions at law,® and in a proper case may be main- 
tained by a taxpayer.’ . 

Petition or motion. The rule has been laid down 
that taxpayers who seek to set aside judgments 


council -for wrongfully permitting 
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136, 152 NW 853; Cawker v. Milwau- 


. 


against the municipality should proceed by peti- 
tion and not by motion.® 

Class or representative suit. Usually a taxpayer’s 
suit is regarded as a class or representative suit,’ 
and is designed to protect the interests of all tax- 
payers;*® but in a suit under a statute the rule 
has clearly! been laid down that plaintiff is not 
suing on behalf of the public or in the publie’s in- 
terest, but in his own name for the protection of 
his own property.!! 

[§ 4594] c. Conditions Precedent—(1) In General. 
Rules applicable in actions generally as to com- 
pliance with conditions precedent apply in tax- 
payers’ actions.*? 1d 

[§ 4595] (2) Security for Costs.1* In some ju- 
risdictions the statutes require that plaintiff tax- 
payer shall give security for costs.1* In some juris- 
dictions the bond conditioned to pay costs may 
also provide for the payment of damages arising 
from an injunction pendente lite,'® but the bond 
for costs need not necessarily eontain such provi- 
sion for the payment of damages.1* The court may 
permit a filing of the bond nune pro tunc.® 

[§ 4596] (3) Request for, and Refusal of, Action 
by Municipal Authorities. If it appears that the 
municipal authorities are ready and willing to 
take the steps necessary to protect the interests 


commencement of the action. Burns 


payments to another municipal officer 
is an action in equity. Morrow vy. 
Connor, 11! Ont. Pr. 4238. 

98. Hllefson v. Smith, 182 Wis. 
398, 196 NW 834. 

99. Young v. Moor, 144 Ga. 401, 87 
SE 401. 

[a] Reason for rule.—‘‘The legal 
right to recover the money alleged to 
have been misappropriated was in the 
municipality, and was never in the 
plaintiff; and before he could recover 
it in a common-law suit, it must ap- 
pear that he had the legal right to 
‘sue. Nor do we think that in a case 
like the present the plaintiff could 
sue ‘for the use of’ the municipality, 
in order to recover the money. If the 
plaintiff had no legal right in himself 
to sue, to do so for the use of some 
one else would not confer that right.” 
Young v. Moor, 144 Ga. 401, 4038, 87 
SE 401. 


1. Buck v. Bender, (Iowa) 159 
NW 990. 
[a] An action by a taxpayer to re- 


cover from a municipal officer funds 
alleged to have been wrongfully ap- 
propriated by such officer (1) was 
held to be an action at law, Buck y. 
Bender, (Iowa) 159 NW 990. (2) A 
request to transfer such action to the 
equity side of the court was properly 
refused. Buck v. Bender, supra. 

[b] Statutory authorization.—The 
aetion authorized by some statutes 
has been regarded as an action at 
ees Mammoser vy, Chicago, 173 Ill. 

. 63. 

2. Larin v. Lapointe, 42 Can. S. C. 
30 CanLTOccNotes 175. 

3. Corpus Christi v. Mireur, (Tex. 

iv. A.) 214 SW 528. 

4 See supra § 4553. 

5. See supra § 4550. 

6 See Mandamus § 6. 

7. See Mandamus §§ 546-550. 

8. Allan v. Norman, 99 Okl. 45, 
225 P 507. 

9. Ind.—Jordan y. Logansport, 171 
Ind, 280, 86 NE 47, 

N. D.—Engstad v. Dinnie, 8 N. D. 
1, 76 NW 292) © 

Pa.—Wilson v. Blaine, 262 Pa, 367, 
105 A 555; Schlanger v. West Ber- 
wick Borough, 261 Pa. 605, 104 A 
ual Sank v. Philadelphia, 4 Brewst. 


R. I.—Austin v. Coggeshall, 12 R. I. 
329, 34 AmR 648, 
Wis.—Sayles v. Hartford, 161 Wis. 


a a a a a a TaN a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ' 


kee, 133 Wis. 35, 113 NW 417. 
B. C.—Elworthy y. Victoria, 5 B. C. 


123. 

Ont.—Morrow v. Connor, 11 Ont. 
Pr. 423; Brogdin v,. Upper Canada 
Bank, 13 Grant Ch. 544. 

See also cases supra §§ 4550-4591 
passim. 

Plaintiff as representative party 
see infra § 4608. 

Showing in complaint or bill repre- 
sentative character of suit see infra 
§ 4614. 

10. Schlanger vy. West Berwick 
Borough, 261 Pa, 605, 104 A 764; and 
cases supra note 9. 

11. Water, etc., Co. v. Hutchinson 
Interurban R. Co., 74 Kan. 661, 665, 
87 P 883. 

“A judgment in its [plaintiff's] 
favor may result in relieving all the 
property in the city from paying 
taxes to liquidate the indebtedness 
which the city is trying to create, but 
that would be only an incident in the 
protection of its _own property and 
not a reason why it should not be 
permitted to maintain an action at 
this time.” Water, etc., Co. v. Hutch- 
inson Interurban R. Co., supra. 

12. See Actions §§ 72-82. : 

13. See cases infra this section; 
and §§ 4595, 4596. 

[a] In Ontario (1) there is author- 
ity for the view that before a suit \to 
control, by injunction, the acts of a 
municipal council will lie, the by-law 
which is the basis of such acts must 
be set aside. Cluff v. Ottawa, 23 Ont 
WN 438. (2) On the other hand it has 
been held that it was not necessary 
to set aside an illegal by-law in order 
to compel municipal officials to ac- 
count for municipal funds wrongfully 
received by them under such by-law. 
Blaikie v. Staples, 13 Grant Ch. 67. 

14. Security for costs in general 
see Costs §§ 464-575. 

15. See cases infra this note. 

[a] In Oklahoma security for 
costs is required in an action by a 
taxpayer to enforce the right given 
by statute to recover money or other 
property belonging to the municipal- 
ity, or to recover a penalty. State 
ae Oklahoma City, 67 Okl. 18, 168 P 

is 

[b] In New York, in an action by 
a taxpayer authorized by statute (1) 
a taxpayer must furnish a bond con- 
ditioned for payment of costs at the 


v. Watertown, 126 Misc, 140, 213 NYS 
90. (2) The amount of the bond is to 
be fixed by a judge at not less than a 
specified amount. Burns y. Water- 
town, supra. (3) In case there is but 
one plaintiff, no additional sureties 
are necessary unless the judge ap- 
proving the bond so requires. Burns 
v. Watertown, supra. (4) Where a 
single taxpayer instituted a suit to 
restrain the trustees of a village 
from establishing a lighting system, 


executed a bond in the penalty pre- | 


scribed, and justified in the sum of 
five thousand dollars, which bond was 
approved without requiring sureties, 
it was held that the bond was suffi- 
cient. Potsdam Electric Light, etc., 
Co, v. Potsdam, 49 Misc. 18, 97 NYS 
190 [aff 113 App. Div. 894 mem, 98 
NYS 1113 mem]. (5) Bond of five 
hundred dollars of a single plaintiff 
properly approved was held sufficient 
although plaintiff did not justify 
where it was executed by two sure- 
ties who justified in the sum of five 


hundred dollars’ each. Burns v. 
Watertown, supra. (6) If there are 
more plaintiffs than one, the bond 


must be executed by at least two of 
them who must justify 
of five thousand dollars. Burns v. 
Watertown, supra. (7) Where there 
are several plaintiffs, if two are un- 
able to justify in the sum of five 
thousand dollars, the bond must be 
executed in addition by two sureties 
who must justify in such sum. Burns 
v. Watertown, supra. (8) An under- 
taking executed by only one of sev- 
eral plaintiffs, who justified in the 
sum of five thousand dollars, and by 
one surety who justified in the same 
sum, was held insufficient. Burns v. 
Watertown, supra. (9) An undertak- 
ing fixing no penalty, furnished in- 
stead of a bond, is not fatally de- 
fective since sureties are liable for 
the full amount of costs. Burns v. 
Watertown, supra. 

16. See infra § 4629. 

17. Burns v. Watertown, 126 Misc. 
140, 213 NYS 90. 

18. Hoey v. Dalton, 126 Misc. 194, 
213: NYS 583; Tappen vy. Crissey, 64 
HowPr (N. Y.) 496. 

[a] Defects in bond filed.—The 
court has power on a proper showing 
to permit the correction of a defect 
by permitting the filing nunc pro tune 
of a bond complying with statute. 


[§§ 4593-4596 


in the sum ° 


§ 4596] 


¢ 


of the municipality and of the taxpayers, ordi- 
narily the latter have no right to sue to protect such 
interests;!® therefore, it is usually held that tax- 
payers may not maintain an action to recover on 
account of, or to compel an accounting for, mu- 
nicipal funds or other municipal property wrong- 
fully misappropriated, taken, or held, in the absence 
of a showing that the proper municipal authori- 
ties have failed or refused to act after request by 
taxpayers ;*° and a like rule has been recognized in 
a suit to set aside a fraudulent conveyance of 
municipal property.2!_ The right of a taxpayer 
to sue to restrain alleged improper acts of munici- 
pal authorities has been denied where it was not 
shown that he had first sought to have the proper 
municipal authorities perform their duty.?2. On the 
other hand a demand on the municipality to per- 
form its duty has been held unnecessary, as a con- 
dition precedent to a suit by a taxpayer to restrain 
the performance of an illegal act;?* nor, it has 
been held, is it necessary first to“request the law 
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officer of the municipality to” bring the action.?4 
No demand is necessary where the circumstances 
are suchas to indicate affirmatively that such a 
request would be unavailing.2® Where a request 
to sue is necessary, it should be directed to the 
municipal officers who have authority to initiate 
litigation.?® 

Under the Ohio statute, before a taxpayer may 
sue to enjoin certain acts of, or abuses of corporate 
powers by, municipal authorities, the municipal 
solicitor must be requested in writing to sue, and 
must have failed or refused to act;?% but the re- 
quirement does not. apply where the municipality 
has no solicitor,?® or where plaintiff is suing not as 
a taxpayer to protect the public interest but to pro- 
tect a private interest which the act sought to be 
enjoined will affect.2® The failure to sue contem- 
plated by the statute can be predicated only upon 
a refusal to act or an actual failure to do so he- 
yond a reasonable time required for investigation.®° 
The solicitor may sue in the name of taxpayers with 


Burns v. Watertown, 126 Misc. 140, 
213 NYS 90. 

{[b] An order made after the trial 
and before the decision was signed, 
permitting the filing of a bond nunc 
pro tunc, has been upheld. O’Connor 
v. Walsh, 83 App. Div. 179, 82 NYS 


499. 

19. See supra § 4563, 

20. Ind.—Davis v. Fogg, 78 Ind. 
301. See Michigan City v. Marwick, 


67 Ind. A. 294, 116 NE 434, 119 NE 154 
(recognizing rule). 
Iowa.—Reed v. Cunningham, 126 
Iowa 302, 101 NW 1055. 
Minn.—Burns v. Essling, 154 Minn. 
304, 191 NW. 899. 
Tenn.—Miller v. Park City, 126 
tere 427, 150 SW 90, AnnCas1913E 
Ont.—Millmine v. Eddy, 47 Ont. L. 
275, 52 DomLR 312; Black v. Ellis, 7 
OntWR 490 [app dism 12 Ont. L. 403, 
7 OntWR 869]. Contra Brogdin v. 
Upper Canada Bank, 13 Grant Ch. 544. 
[a] Under the Oklahoma statute 
(1) taxpayers cannot maintain an ac- 
tion against municipal officers who 
have paid a claim against the mu- 
nicipality based on an unlawful or 
fraudulent contract, and against the 
person to whom or for whom the 
money was paid, until the proper mu- 
nicipal officers have been requested 
to sue and have refused to do So. 
State v. Oklahoma City, 67 Okl. 18, 
168 P 227. (2) Under such statute 
the mere fact that the municipality 
does not expressly refuse to bring the 
action does not affect the right of a 
resident taxpayer to sue. State v. 
Muskogee, 70 Okl. 19, 127 P 796. (3) 
A delay of a little more than two 


‘months on the part of the taxpayer 


after the request was made has been 
held sufficient. State v. Muskogee, 
supra. 

[b] Request held sufficient.—A re- 
quest to the municipal council that 
the municipality join as a party 
plaintiff, made after the action was 
begun, which request was refused by 
the council, has been held sufficient. 
Millmine v. Eddy, 47 Ont. L. 275, 52 
DomLR_ 312. 

21. Ryan v. Olson, 183 Wis. 290, 
197 NW 727. e 

22. Merrimon vy. Southern Pav., 
etc., Co., 142 N. C. 539, 55 SE 366, 8 
LRANS. 574. 

[a] Sufficiency of request.—The 
right of action being in the. city 
where payments not authorized are 
being made under a contract, citizens 
and taxpayers may, in the absence 
of any showing of fraud, maintain a 
suit to enjoin the payment only on 
showing that they have exhausted all 
means ‘to. have the city act, and 
merely requesting the mayor not to 
make payments is not enough; they 
should call on the board of aldermen 
to act, and if a regular meeting 


thereof will ‘not be in time, they 
should request the mayor, or, if he 
refuses, a majority of the aldermen, 
to call a special meeting. Merri- 
mon y. Southern Pav., etc., Co., 142 
N. C. 539, 55 SE 366, 8 LRANS 574. 


23. Noble v. Davison, 177 Ind. 10, 
96 NE 325. 
24. Goodhue v. Beaumont, (Tex. 


Civ. A.) 271 SW 128. 

[a] Mlustration.—Taxpayers could 
sue in their own names and behalf to 
enjoin a municipality from the per- 
formance of a contract without first 
requesting the municipal attorney to 
bring an action, notwithstanding 
charter provisions that the municipal 
attorney shall bring an action upon 
request of taxpayers, and that they 
may bring an action on his failing to 
do so, as the court took the view that 
the charter provisions applied only to 
suits brought in behalf of the mu- 
nicipality, and provided an additional 
remedy. Goodhue v. Beaumont, (Tex. 
Civ. A.) 271 SW 128. 

25. Cal.—Briare v. Mathews, 258 
P 939; Osburn v. Stone, 170 Cal. 480, 
150 P 367; Mock vy. Santa Rosa, 126 
Cal. 330, 58 P 826. 

Ga.—Richter v. Savannah, 160 Ga. 


178, 127 SE 739. 

Iowa.—Reed v. Cunningham, 126 
Iowa 302, 101 NW 1055 (recognizing 
rule). : 

Minn.—Burns v. Essling, 154 Minn. 


304, 191 NW 899. 


N. C.—Murphy v. Greensboro, 190 
N. C. 268, 129 SE 614. 
Tenn.—Burns v. Nashville, 142 


Tenn. 541, 221 SW 828. 

Wis.—Ryan v. Olson, 183 Wis. 290, 
197 NW 727; Wilcox v: Porth, 154 
Wis. 422, 148 NW 165. 

[a] Where the municipal authori- 


‘ties are parties to the injury (1) 


sought to be redressed, any demand 
upcen them to sue would obviously be 
futile and it is therefore held to be 
unnecessary. Wilcox v. Porth, 154 
Wis. 422, 148 NW 165; Beyer v. Cran- 
don, 98 Wis. 306, 73 NW 771. See 
also Ryan v. Olson, 183 Wis. 290, 197 
NW 727 (where presumption was in- 
dulged that municipal officers alleged 
to be wrongfully interested in trans- 
action were in office when action was 
brought). (2) Where suit by a tax- 
payer would be antagonistic to in- 
terests of officers of the city, or cir- 
cumstances are such that it cannot 
be brought or directed by such of- 
ficers without serious embarrassment 
to them, they are improper parties to 
bring it, and no demand on them by 
the taxpayer is necessary as a condi- 
tion to suing in his own name. Burns 
v. Nashville, 142 Tenn. 541, 221 SW 
828. (3) A request is unnecessary 
where it is charged that the mayor 
and councilmen have ‘appropriated 
public funds for unauthorized pur- 
poses and the action is brought 


against such officers and the sure- 
ties on their bonds to compel restitu- 
tion of the money illegally appropri- 
ated. Burns, vy. Hssling, 154 Minn. 
304, 191 NW 899. 

Change in official personnel.— 
The rule was applied although when 
an amended bill was filed the per- 
sonnel had changed, and all except 
one municipal commissioner were un- 
connected with illegal acts alleged. 
Burns vy. Nashville, 142 Tenn. 541, 
221 SW 828. 

[e] Threat to establish public 
nuisance.—A citizen and taxpayer of 
a municipality who sought to restrain 
the municipality from purchasing a 
water power and pond for a water 
supply on the ground that the same 
would be a public nuisance and an in- 
jury to the health of the people need 
not show, it was held, that he had ap- 
plied to the municipality to rescind 
the’ contract for the purchase of the 
property. Jones v. North Wilkesboro, 
150 N.-C. 646, 64 SE 866. 

26. Briare v. Mathews, (Cal.) 258 
P9939. 

[a] Thus the view has been taken 
in the particular case that the re- 
quest should run to the: municipal 
council and not to the city attorney. 
are v. Mathews, (Cal.) 258 P 


27. Link v. Karb, 89 Oh. St. 326, 
104 NE 632; Cincinnati St. R. Co. v. 
Smith, 29 Oh. St. 291; Pullen v. Smith, 
§/Oh.) Cin. CCcNa Sealy 26  OhsGins Ck 
549; Knorr v. Miller, 5 Oh. Cir. Ct. 
609; 3: Oh. CirssDec) 29:7 chaff 11. 1Oh. 
Dec. (Reprint) 165, 25 CincLBul 128]; 
Findlay Gaslight Co. v. Findlay, 2 Oh, 
Cir. Ct. 237, 1 Oh. Cir. Dec. 463; John- 
son v. Cincinnati, #1 Oh. Dec. (Re-= 
print) 383, 26 CincLBul 223; Butler v. 
Karb, 25 OhS&CP 210, 16 OhNPNS 
593 [rev on other grounds 96 Oh. St. 
472,117 NB 953]. 

28. Walker y. Dillonvale, 82 Oh. 
St. 187, 92 NE 220, 19 AnnCas 773; 


' Pierce v. Hagans, 79 Oh. St. 9, 86 NE: 


519, 86 LRANS 1, 15 AnnCas 1170; 
Cope v. Wellsville, 11 Oh. Dee. (Re- 
print) 205, 25 ‘CincLBul 250. Contra 
Speen vii Cadiz}: 18°Oh, Cit. sCtrr Nets: 

29. Lake Shore Fdy. v. Cleveland, 
8 Oh. Cir. Ct.-671, 4 Oh. Cir. Dec. 230; 
Moore v. Cincinnati, 9 Oh. Dec. (Re- 
print) 587, 15 CincLBul 196; State v- 
Hota 15 OhS&CP 400, 2 OhNPNS 
688. 

30. Ampt v. Cincinnati, 15 OhS& 
CP 237, 2 OhNPNS 489. 

[a] City solicitor cannot be said 
to have failed to bring suit when so 
requested where at the time of re- 
quest he was preoccupied with other 
business and declined to bring suit 
immediately or until he could decide 


whether the suit was the proper one 


to bring. Ampt v. Cincinnati, 15 Oh 
S&CP 237, 2 OHNPNS 489. 
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their consent without being requested by them: in 
writing to do so.*? 

[§ 4597] d. Defenses and Loss of Right: to Relief 
—(1) In General. Various matters constituting de- 
fenses in taxpayers’ actions have been treated 
above.32, A contractor who has proceeded with full 
knowledge of the invalidity of the contract cannot 
rely on equitable defenses in an action by a tax- 
payer to recover back on behalf of the municipality 


money paid under the illegal contract.** In a suit 
to enjoin a municipal officer from making payments 


for an unauthorized purpose, defendant officer can-: 


not set up a defense that the person to whom the 
payment is to be made has acted in good faith and 
in ignorance of the want of capacity on the part 
of the municipality.** 


[§ 4598] (2) Estoppel or Waiver.*> Where the 


rights of persons who have dealt with the munici- 


pality in good faith are involved, the view has 
been taken that taxpayers may by acquiescence in 
the acts complained of be precluded from obtaining 
relief.2° This rule has been applied in a suit to 
prevent payments to a contractor for work done,*? 
and also in an action to recover from a person who 
has dealt with the municipality moneys which were 
received in good faith by such person for benefits 
conferred on the municipality.°® On the other 
hand, there is authority for the view that inaction 
or failure to object,?® even where coupled with cer- 
tain acts which might be construed as indicating 
assent,*° does not necessarily deprive a taxpayer 
of the right subsequently to sue. Thus the mere 
- fact. that plaintiff taxpayer participated in certain 
unauthorized or illegal acts of municipal authorities 
preliminary to certain payments does not prevent 
him ultimately from suing to prevent such pay- 
ments.4! Moreover, the mere fact that such tax- 
payer had knowledge of such preliminary acts,*? 
or that he had knowledge of, and did not object 
to, the payments,** does not estop him from suing 


312 Cincinnati St. R. Co. v. Smith, [a] 
29 Oh. St. 291 
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Dlustration.—The 
taxpayer to maintain a suit to pre- 
vent the payment of municipal funds 
for the purchase of property, which 
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to compel the municipal officers to refund the 
amount of the improper payment. The fact that 
a taxpayer did not take any action with respect to 
previous illegal or unauthorized acts similar to the 
acts complained of by him in a suit for an injune- 
tion does not preclude his maintaining such suit.*+ 
An estoppel, from acquiescence and the enjoyment 
of benefits, against plaintiff taxpayer to prevent him 
from suing to annul a levy for, and to enjoin the 
collection, of, a special tax may not be indulged 
where the condition upon which the tax was voted 
has not been complied with and the tax has not 
been earned.*® Where some of the complaining 
taxpayers are not estopped to sue in a representa- 
tive capacity, a decree granting an injunction ha 
been upheld.*® 

[§ 4599] (8) Effect of Prior, Pending, or Subse- 
quent Action or Proceeding.** There is authority 
for the view that the pendency of an action brought 
by one taxpayer does not prevent the prosecution of 
an action by another taxpayer involving the same 
transaction.*® But where, under the Ohio statute, 
one taxpayer sues on behalf of the municipality 
upon refusal of the municipal solicitor to do so, 
the pendency of such a suit is a bar to another 
suit by a different taxpayer for the same cause.*® 
Where a municipality neglects to sue for money un- 
lawfully expended by municipal officers, after de- 
mand by taxpayers, a taxpayer who sues has an 
interest in the cause of action which is not affected 
by the, municipality’s subsequent suit, and such 
subsequent suit does not constitute a defense to 
the taxpayer’s suit.°° The fact that a municipal 
officer has been directed by an order in mandamus 
to perform a certain act does not prevent a tax- 
payer’s suit for an injunction against another officer 
who has wholly separate functions where the act 
which it is sought to restrain would tend further 
to complicate the situation.®4 

[§ 4600] e. Time To Sue; Limitations and Laches. 


right of a]see Dillon v. Raleigh, 13 Ont, A. 53 
[aff 14 Can. S. C. 739]. 

44. Savidge v. Spring Lake, 112 

Mich. 91, 70 NW .425; Schieffelin v. 


32. See supra §§ 4550-4591 passim. 
33. Neacy v. Drew, 176 Wis. 348, 
187 NW 218. 


34. Austin v. Coggeshall, 12 R. I. 
329, 34 AmR 648. 
35. Estoppel: 
In general see Estoppel 21 C. J.p 1052. 
To sue to enjoin payments under con- 
tract where city has received bene- 
fits see supra § 4581. 
aches or delay see infra § 4600. 
36. See cases infra notes 37, 388. 
37. Hadlock v. Tucker, 93 Nebr. 
510, 141. NW 192. 


38. Farmer v. St. Paul, 65 Minn. 
176, 67 NW 990, 33 LRA 199. 
39. Head v. Wood River, 194 Ill. 


A. 104; Rock Island v. Huesing, 25 Ill. 
A. 600 [rev on other grounds 128 Ill. 
465, 21 NE 558, 15 AmSR 129]. See 
also Burns v. HEssling, 163 Minn. bw, 
203 NW 605 (where, in an action to 
compel the restoration of moneys 
wrongfully misappropriated, it was 
held that the facts that the inhab- 
itants of the municipality were fa- 
miliar with the facts and did not ob- 
ject and that a number of them re- 
quested the making of the expéendi- 
tures in question were immaterial). 
But see Westbrook v. Middlecoff, 99 
Til, A. 327 [overr on other grounds 
De Kam v. '\Streator, 316 Ill. 128, 146 
NE 559] (the right of a taxpayer to 
maintain a suit to restrain the pay- 
ment of certain moneys was denied 
where such taxpayer took no steps to 
prevent the erection of the public 
pbuilding for the construction of which 
the amounts for which the payments 
were to be made were advanced). 


is void, is not affected by the failure 
of such taxpayer to raise the objec- 
tion in a proceeding in the county 
court for a levy of a special assess- 
ment for an improvement involved in 
such purchase. Head v. Wood River, 
194 Til. A. 104. 

40. Rock Island v. Huesing, 25 Ill, 
A. 600 [rev on other grounds 128 Ill. 
465, 21 NE 558, 15 AmSR 129] (pay- 
ment of tax). 

41. Stadler v. Fahey, 87 Ill. A. 411. 

[a] Voting: for increased salaries. 
—The fact that plaintiff as a member 
of the municipal council finally voted 
to increase certain salaries does not 
prevent him ultimately from suing 
as a taxpayer to prevent the payment 
of an alleged excessive amount under 
the ordinance granting the increase 
where it appears that he opposed the 
increase until opposition and protest 
could serve no purpose and continued 
opposition would make it appear that 
he was opposed to retaining other 


salaries on a lower basis. Stadler v. 
Fahey, 87 Ill. A. 411. s 
42. Drennen v. Griffin, 150 Ala. 


241, 43 S 7865. 

[a] Ilustration.—That a taxpayer 
Knew that the mayor and aldermen of 
the city had fixed the mayor’s salary 
at an amount exceeding that allowed 
by law, without objecting thereto, did 
not estop him from suing to require the 
mayor to refund the excess paid. 
bigest v. Griffin, 150 Ala, 241, 48 S 
785. 

43. Drennen y. Griffin, supra. But 


Hylan, 106 Misc. 347, 174 NYS 506 [aff 
188 App. Div. 192, 176 NYS 809 (aff 
227 N. Y. 593 mem, 125 NE 925 mem)], 
_ [a] TMlustrations.—(1) A taxpayer 
is not estopped to enjoin an illegal 
expenditure of public funds by the 
fact that he made no attempt to 
restrain a previous expenditure for 
the Same purpose. Savidge v. Spring 
Lake, 112 Mich, 91, 70 NW 425. (2) 
The fact that plaintiff taxpayer failed 
to question the illegality of acts done 
by a prior municipal administration, 
which are similar to those attacked 
in the present action, is not a defense. 
Schieffelin v. Hylan, 106 Misc. 347, 
174 NYS 506 [aff 188 App. Div. 192, 
176 NYS 809 (aff 227 N. Y. 593 mem, 
125 NE 925 mem)]. 

45. Lawscn y. Opelousas, etc, R. 
Co., 129 La. 649, 56S 625. 

46. Athens v. Hemerick, 89 Ga. 
674, 16 SE 72. 

47. Abatement of action because 
of pending action in general see 
Abatement and Revival §§ 38-166. 

Conclusiveness on taxpayers of 
prior judgment see Judgments § 1459. 

48. Carlson v. Helena, 38 Mont. 
581, 101 P1638. 

[a] Issuance or sale of bonds.— 
Capron v. Helena, 38 Mont. 581, 101 


49. Mathers v. Cincinnati, 7 Oh. 
Dec. (Reprint) 496, 3 CincLBul 551. 


50. State v. Muskogee, 70 Okl. 19, 
172 P 796. 
51. Southern Leasing Co. v. Wil- 


liams, 96 Misc. 358, 160 NYS 440. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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It has been held that in bringing suit to prevent 
an assessment against a municipality for its share 
of benefits from an improvement, a taxpayer does 
not proceed prematurely for the protection of the 
rights of the taxpayers as a whole where the im- 
provement was completed and accepted before the 
suit was brought;>? moreover, although no assess- 
ment against the city as a whole has been made, 
where the improvement has been completed and 
accepted, plaintiff may sue to prevent the levy of 
a tax against the property of the taxpayers gen- 
erally,°® or to prevent payments for such improve- 
ment,°* on the ground that a debt in excess of the 
legal limit has been created. Likewise, it is not 
necessary for the taxpayer to postpone an action 
until the municipality is about to pay out money 
under the contract complained of.°> But a suit 
for an injunction has been regarded as premature 
where there were certain preliminaries to be per- 
formed before there would be imminent danger 
of the performance of the act complained of, in 
the ease both of a suit to enjoin the execution 
of a contract,°° and of a suit to prevent certain 
expenditures.®* Under a statute requiring that 
there shall be a request that the proper municipal 
officers shall sue and a refusal of such request before 
suit is brought by a taxpayer,°® the right to sue 
does not accrue before the performance of such 
requirement. 23 

Delay in proceeding; laches. Under general 
rules®® it is usually held that the right of taxpayers 
to equitable relief,** including relief by injunction,®? 
may be lost by laches. Similarly, under general 
rules,®* certiorari by a taxpayer to review acts 
of municipal authorities may be barred by delay 

[a] Ilustration.—That the super- 
intendent of buildings in New York 
City had been ordered to reduce an 
unlawful electric sign on a building 


to legal height did not bar a taxpay- 
er’s suit to enjoin the commissioner 


Mass.—Parsons 


290, 97 NW 1049, 


MUNICIPAL CORPORATIONS 


Md.—Baltimore City v. Williams, 
129 Md. 290, 99 A 3862, 

v. Northampton, 
NE 350. 
v. Zeh, 
1 AnnCags 322. 


154 Mass, 410, 28 
Minn.—Schmidt 


[44 C.J.] 1421 


in proceeding where conditions have changed during 
the period of such delay.°* Moreover, a rule to 
show cause sought by a taxpayer in connection with 
the award of a municipal contract has been refused 
on the ground of laches.®° There is, however, au- 
thority for the view that the doctrine of equitable 
estoppel by laches is rarely applied in taxpayers’ 
suits,°® and that all taxpayers of the municipality 
cannot be estopped by the laches of some of them.®* 
Moreover, a person who might be precluded by 
laches from using a judicial remedy in respect of 
municipal acts, to protect his individual interests, 
may still be recognized as competent to sue to 
prevent the illegal use of municipal funds.*® The 
right to rely on the plea of laches in a suit to en- 
join an expenditure by a municipal officer for an 
unauthorized purpose to persons not entitled to 
receive the payment has been denied on the grounds 
that the injunction would not injure such officer and 
would benefit the municipality.°° Taxpayers who 
sue to prevent the disbursement of public money 
under a void contract are not estopped merely be- 
cause they did not commence their suit until the 
completion of the work.’° Delay in bringing suit 
was not regarded as fatal where the transaction in- 
volved was fraudulent and void.7! <A contractor 
with the municipality cannot rely on alleged laches 
of plaintiff taxpayer where such contractor pro- 
ceeded under the contract with due notice of ille- 
gality and for the purpose of inviting litigation.” 
In order to charge a taxpayer with laches it must 
appear that he had notice or knowledge of the 
facts on which his suit is based,’* and it has been 
held that constructive notice is not sufficient."* In 
the notes will be found illustrations of eases: in 
136, 140, 152 NW 853. sd 

“This action was to. vindicate the 
right of the city as an entity and that 
of taxpayers in general. An indi- 


vidual taxpayer might take such a 
course as to be unworthy of recogni- 


91 Minn. 


of electricity from granting a permit. 
Southern Leasing Co. vy. Williams, 96 
Misc. 358, 160 NYS 440 

52. Jordan v. Logansport, 171 Ind. 
ae 86 NE 47. 

53. Logansport vy. Jordan, 171 Ind, 
1274, 5855 NE. 959; 937 LRANS 1036, 17 
AnnCas 415. 

54. Logansport v. Jordan, supra. 
' 5&5. Davenport v. Kleinschmidt, 6 
Mont. 502, 13 P 249, 8 Mont. 476, 20 
P 823. 

56. Admiral Realty Co. v. Gaynor, 
147 App. Div. 719, 1382 NYS 220. 

57. Larkin v. Butte, 52 Mont. 410, 
158 P 316. 

{a] Approval of claim.—It seems 
that a suit to prevent the expenditure 
of municipal funds for the purchase 
of certain articles is premature where 
it is brought before the claim in- 
volved is approved, provided such ap- 
proval is a condition precedent to 
payment. Larkin v. Butte, 52 Mont. 
410, 158 P 316. 

58. See supra § 4596. 

59. State v. Oklahoma City, 67 Okl. 
18, 168 P 227; age v.. Woolsey, 35 
Dk. 545, 130 P 93 

60. See ey “ 211-250; Injunc- 
tions §§ 52%4-58 

61. Price y. Sixth Dist. Agricul- 
tural Assoc., (Cal.) 258 P 387; Shep- 
pard v. Philadelphia, . lit Pas Dist. 636; 


Blaikie v. Staples, 13 Grant Ch: 
(Ont.) 67. 
[a] Dlustration—Action to  de- 


clare a contract invalid where there 

is no claim of fraud or collusion. 

pevaand yv. Philadelphia, 17 Pa. Dist. 
ao 


Tll.— Schnell v. Rock’ Island, 

2391 Tll. 89, 88 NE 462, 14 LRANS 874. 

Kan. —Howe v. Florence, 121 Kan. 

202, 246 P 510; Kirsch v, Abilene, 120 
Kan. 749, 244 ’P 1054, 


N. H.—Parker v. Concord, 71 N. H. 
468. 52 A 1095. 

N. J.—Collings v. Camden, 27 N. J. 
Eq. 293. 

Pa.—Chew v. Philadelphia, 257 Pa. 
589, 101 A 915, LRA1918A 986; Shep- 
pard v. Philadelphia, 17 Pa. Dist. 636. 

[a] Objection as to mode of pro- 
cedure.—Where the act sought to be 
enjoined is authorized, and the only 
available objection is the mode of 
procedure, the doctrine of laches will 
be applied with full force. Parker v. 
Concord, 71 N. H. 468, 52 A 1095. 

[b] Tiustrations.—(1) Suit to en- 
join payment of interest on bonds, 
where there was not complete lack of 
authority to issue -such ponds. 
Schmitz v. Zeh, 91 Minn. 290, 97 NW 
1049, 1 AnnCas 322. (2) Suit to ob- 
tain mandatory injunction for resto- 
ration of funds. Baltimore City v. 
Williams, 129 Md. 290, 99 A 362. 

63. See Certiorari §§ 133-137. 

64. Adams v. Horton, 97 N. J. L. 
312, 116 A 426; Carver v. Camden, 78 
N. J. L.' 293, 73 A 47; Brown v. "At- 
lantic City, (N. J. Sup.) 136 A 608. 

[a] Review of contracts.—Adams 
v. Horton, 97 N. J. L. 312, 116 A 426; 
Carver v. Camden, 78 N. J. L. 293, 
73 A 47; Cunningham y. Merchant- 
ville, 61 Needed 466, 39 A 689; Brown 
v. Atlantic City, (N. ag) Sup.) 136 A 608. 

65. Brown vy. Atlantic City, supra. 

66. Engstad Vi Dinnie, 8 N. D. 1, 
76 NW 292. 

67. Austin v. Coggeshall, 12 R. I. 
329, 34 AmR 648; Sayles v. ‘Hartford, 
161 Wis. 136, 152 NW 853. See 
Blaikie v. Staples, 13 Grant Ch. (Ont.) 
67, 69 ‘(where the court said that 
laches “has been held not to have 
the same force against a class of per- 
sons as against an individual’’). 

68. Sayles v. Hartford, 161 Wis. 


tion as standing for the municipality 
or for all taxpayers; but there was 
no conclusive showing of that sort in 
this case.’”’ Sayles v: Hartford, supra. 

[a] Use of improvement and de- 
lay.—That some of plaintiff taxpay- 
ers had used some part of a sewerage 
system in connection with their delay 
with knowledge of the facts did not 
estop them from maintaining a gen- 
eral taxpayers’ action to enforce the 
right and duty of the city to refuse to 
pay publie money upon an illegal con- 
tract. Sayles v. Hartford, 161 Wis. 
136, 152 NW 858. 

69. Austin v. Coggeshall, LZR 
329, 34 AmR 648. 

70. ee v. "Milwaukee, 133 Wis. 
35, 118 NW 417. 

71. Lewis v. Philadelphia, 20 Pa. 
Dist, 113. See Sheppard y. Philadel- 
phia, 17 Pa. Dist. 636, 641 (where, in 
a case in which an injunction was 
refused on a particular ground, the 
court said: “If any reason had ap- 
peared for regarding the steps taken 
at the inception of the contract as 
having been the result of any wrong- 
ful combination between the contract- 
ing parties, the position of the plain- 
tiffs would be very different, especi- 
ally if it were made to appear that 
such fraudulent conduct had but re- 
cently been . discovered’). 

[a] Rule applied in an action to 
declare void, and to prevent payments 
under, an invalid contract. Lewis Vv. 
Philadelphia, 20 Pa. Dist. i13. 

72. Engstad v. Dinnie, 8 N. D. 1, 
76 NW 292, 

73. Black vy. Detroit, 119 Mich. 571, 
78 NW. 660; Anders v.. Philadelphia, 
20 Pa. Dist. 279 [app dism on other 
grounds 235 Pa. 125, 83 A 939]. 

“74, Black v. Detroit, 119 Mich. 571, 
78 NW 660. 
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which it was held that the taxpayer was’® or was 


not’® chargeable with laches. 
Statutes of limitations.”’ 


cable to taxpayers’ actions. 


‘{§ 4601] f. Jurisdiction and Venue. 
utes conferring on taxpayers the right to sue specify 
the. courts which are to have jurisdiction.®° 
view has been taken that certain statutes conferring 


[a] Publication of resolution. — 
The mere fact that a resolution of 
the municipal council providing for 
an unauthorized payment was pub- 
lished is not sufficient to constitute 
notice to plaintiff taxpayer. Black v. 
Detroit, 119: Mich. 571, 78 NW 660. 

75. ill. —Schnell v, Rock Island, 
tee Ill. 89, 88 NE 462, 14 LRANS 874. 

an.—Howe v. Florence, 121 Kan. 
20; 246 P 510. 

Mass.—Parsons v. Northampton, 
154 Mass. 410, 28 NE 350. 

N. J.—Adams vy. Horton, 97 N. J. L. 
812, 116 A 426. 

Pa.—Chew v . Philadelphia, 257 Pa. 
589, 101 A 915, LRAI918A 986. 

[a] Injunction.—(1) A city would 
not be enjoined from carrying out a 
contract for improvements on the 
ground of insufficient borrowing ca- 
pacity, where the bill--was not filed 
until money to be expended had been 
raised or arranged for and part of it 
had been spent. Chew v. Philadel- 

phia, aa Pa,..589, 101, A 915, LRA 
POLS A 98: (2) A taxpayer was held 
barred Bo: laches from suing to en- 
join a city from refunding bonds: be- 
cause of irregularities in paving pro- 
ceedings or in the form of the bonds, 
where he did not object to the com- 
pletion of the paving projects or to 
~ the original bonds, and without objec- 
tion for several years paid such taxes 
as were levied for interest on_ the 
bonds. Howey. Florence, 121 Kan. 
202,-246 .P'510.;, (3), Taxpayers who 
had permitted expenditures in prep- 
aration for a building in a park were 
held guilty of laches which barred 
a suit to,enjoin the building, as in- 
consistent with the purpose for which 
the park..was procured. Kirsch. v. 
Abilene, 120 Kan. 749, 244 P 1054. 


nicipal bonds in excess of the consti- 
tutional limit, taxpayers stood by 
without protest for thirty-four years, 
during which time not only the an- 
nual payments of interest were made, 
but the original bonds had matured 
and new bonds had been issued in 
their place, they were precluded by 
laches. from obtaining an injunction 
to prevent the city from paying the 
indebtedness. created by the bonds. 
Schnell v. Rock Island, 232 Ill. 89, 83 
NH #62, 14 LRANS 874. 

[b] 
passed an ordinance for the acquisi- 
tion of property of a water company, 
and the proposition. for purchase was 


submitted to a referendum in Novem- }, 


ber, 1920, proceedings. by certiorari 
by a taxpayer to review the contract 
for purchase instituted December 380th 
or 31st were held barred by laches, 
since the prosecutor could have ap- 
plied for a writ in the summer of 
1920 to review the resolution or after 
the vote in November, and in the 
meantime expenditures had been in- 
curred and equities had been created. 
Adams v. Horton, 97 N. J. L. 312, 116 
A 426. (2) A taxpayer who stands 
by and sees certain work carried out, 
with attendant incurrence of indebt- 
edness; or expenditure of money, 
waives his right to make those objec- 
tions, which, if promptly interposed, 
would have stopped the work and 
saved the expense. Carver v. Cam- 
den, 78 N. J. L. 298,73 A 47. 

[c] Intervention by taxpayer. — 
Where a decree in a suit in which the 
municipality was interested had been 
acted upon, the right of a taxpayer 
to intervene under a statute to in- 


Certain statutes of limi- 
tations have been held to be’ or not to be’® appli- 


‘objection to such expenditure, 


Certiorari.—(1) Where a city | 


relation thereto, 


‘the, result, 
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[$§ 4600-4601 


the right to sue do not confer on courts of equity 


jurisdiction over subjects which have always been 


excluded from their cognizance.** 
limiting the ‘jurisdiction of courts to issue injune- 


Some statutes 


tions against the erection or use of public works 


Some stat- 
suits. 


The Jurisdictional 


quire into the validity of the, decree 
was denied. White v. Chester, 10 Del. 
Co, (Pa.) 394 [overr on other grounds 
Black y. Pittsburg, 230 Pa. 312, 79. A 
569 

7a, Ga. —Athens v. Hemerick, 89 
Ga, 674, 16 SE 72. 
re Til. Ayers yv. Jacksonville, 171 Ill. 

12 

Mass.—Hood v. Lynn, 1 Allen 103. 

N. J.—Read v. Atlantic City, 49 N. 
J. L. 558, 9 A 759 [aff 50 N. J. L. 665, 
15 A 10]. 

N. Y.—Wenk v. New York, 82 App. 
Div. 584, 81 NYS ‘583. 

' Oh. -—Hertenstein vy. Herrmann, 9 
OhS&CF 205, 6 OhNP 93. 

[a]. thjanotion tC) A taxpayer is 
not guilty of laches who, at the let- 
ting of a contract for public works, 
protested against it and within a 
week brought a taxpayer’s action to 
enjoin payment and had the issue set- 
tled and a first hearing in five weeks 
and a final determination in less than 
two months when only four days’ 
work on the contract had been per- 
formed. Hertenstein. vy. Herrmann, 9 
OhS&CP 205, 6 OhNP 93. (2) A lapse 
of thirty-five days between the execu- 
tion of an unauthorized contract by 
city officials for materials for street 
repair and the filing of a bill to re- 
strain the expenditure of city money 
was not such laches as precluded the 
maintenance of the action. Safford v. 
Lowell, 255 Mass. 220,-151° NE 111. 
(3) Delay of plaintiff in a suit to en- 
join the performance.of a contract in 
bringing about a hearing for two 


|months did not deprive him of his 
fright to relief where defendant mu- 


nicipality could have expedited the 
hearing. Ayers v. Jacksonville, 171 


HOLL, Ac 129. 
(4) Where, after the issuance of mu- } 


[b] Setting aside leases.—In a 
taxpayer’s action to set aside as 
fraudulent leases of property of a 
town subsequently merged into de- 
fendant city, it was no defense that 
since the making of the leases de- 
fendants had expended a large sum 
of money in improving the land, in 


reliance on the validity of the leases, 


and that plaintiff, having made no 
was 
estopped by his laches from main- 
taining the action, Wenk vy. New 
York, 82 App, Div. 584, 81 NYS 583. 
77. Limitations of actions in gen- 
eral see Limitations of Actions 37 C. 


J. p 666 
78. See cases infra this note, 
fa] In Iowa, where a paving con- 


tractor obtained judgment against a 
city for the deficiency due him over 
and above special assessment bonds, 


\which deficiency exceeded the statu- 


tory limit, and the city issued fund- 
ing bonds under Code (1897) § 905, 
whereby judgment was. satisfied, a 
suit brought to enjoin the payment 
of such bonds is governed by § 913, 
and where it was not brought within 
three months after bonds were or- 
dered issued, it was barred by limi- 
tation. Waller vy. Pritchard, 201 Iowa 
1364, 202 NW 770. 

[b] In Louisiana (1) Acts (1902) 


No. 145 § 16 barring proceedings to 


contest elections at which a special 
tax is voted or any requirement in 
after six months 
from the date of the promulgation of 
has been held to apply 
to an action to restrain defendant 
municipality from issuing bonds to 
fund certain special taxes for a series 
of years, voted by the taxpayers. 


‘ture collection of the tax. 


have been construed as applicable to taxpayers’ 


amount. Under general rules,’* 


where the matter in dispute is less than the amount 


Gooch y. Patterson, 126 La, 397, 52 S 
555. (2) Such act is not unconstitu- 
tional because it does not except 
fraud. Gooch vy. Patterson, supra: 
(3) Apparently an earlier statute 
fixed three months as the period with- 
in which taxpayers must contest an 
election held for voting a tax in aid 
of a railroad. Arkansas Southern R. 
mf v. Wilson, 118 La. 895, 42 S 

[c] In Oklahoma (1) a taxpayer’s 
action in the name of the state to re- 
cover double the value of property 
transferred, or money misappropri- 
ated by a city officer on a fraudulent 
claim, is an action to recover a pen- 
alty, and barred after one year. Terr. 
v. Woolsey, 35 Okl. 545, 130 P 934. 
(2) Where a motion by ‘taxpayers is 
filed in a suit to vacate judgments 
against a city rendered more than 
six months before, it was not error 
to dismiss. Allan v. Norman, 99 Okl. 
45, 225 P 507. 

79. See cases infra this note. 

[a]. In Louisiana (1) Act (1910) 
No. 256 § 17, barring a contest pro- 
ceeding after sixty days from the 
promulgation of the result of an elec- 
tion at which the issue of bonds is 
authorized, is inapplicable to 4 suit 
to annul that part of a municipal 
bond issue which exceeds a constitu- 
tional limit. Kansas City Southern 
R. Co. v..Hendricks, 150 La. 134, 90 S 
545. (2) Moreover such statute is in- 
applicable as against an attack on the 
levy and collection of a tax to retire 
bonds not outstanding, such attack 
not being to annul the issue,\ but to 
prevent the unauthorized and prema- 
Kansas 
R. Co, v. Hendricks, 


In North Carolina Consol. St. 
subs 1, barring an action 


City Southern 

supra. 
[b] 

§ 443 


}against a'publie officer for trespass 


under color of office in one year, does 
not apply to taxpayers’ suit against 
members of the board of aldermen 
and a railroad, to recover municipal 
funds misappropriated to purchase 
rights of way, “trespass” being natu- 
rally and usually restricted to un- 
lawful acts done to the person or 
the property of another by violence 
or force, direct or imputed. Brown 
v. Walker, 188 N. C. 52, 123 SE 633: 

[ec] Im Wisconsin it has been held 
that a statute which places a special 


limitation, after the adoption proceed-- 


ings looking to a coritract, on the 
right to judicial interference, does: 
not apply to a taxpayer’s suit to pre- 
vent the performance of a contract, 
based on the want of power, where 
the statute relates to defects in the 
exercise of power. Sayles v. Hartford, 
161 Wis. 136, 152 NW 853. 

80. See cases infra this note. 

[a] In Massachusetts (1) juris- 
diction is conferred on the supreme, 
judicial, or superior court. Gen. L. 
(1921) c 40 § 538. (2) As to juris- 
diction under earlier statute see Bald- 
win v. Wilbraham, 140 Mass. 459, 4 
NE: 829. 

Jurisdiction of perhoune courts in 
general see Courts .§ 41 7 
81. In re Reynolds, 302 N.Y. 460, 

96 NE 87, 416. 

82. Chew v.. Philadelphia, 257 Pa.. 
'589, 101 A 915, LRA1918A 9386. 

83. See Courts §§ 47-73 passim; 
‘Equity § 140; Injunctions § 456 : 

Requirement as to amount of as- 
sessment of plaintiff taxpayer see’ 
‘supra § 4567. 


—_—_—_—_eeaeaeeeeeeeee oOo oo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4601-4604] ; 


fixed by statute, the equity court will not take 
jurisdiction of a taxpayer’s suit.°* The amount 
is sufficient where the taxpayer’s interest in a par- 
ticular fund, or the threatened damage to his prop- 
erty by reason of the misuse of such fund, equals 
the amount specified,®> or where a taxpayer owns 
property worth the amount specified which is 
threatened with sale, or liable to a lien, for a tax, 
in consequence of the proposed misuse.*® 

Venue. By virtue of general statutory provision’? 

a suit to enjoin payments under an illegal contract 
and to declare the contract void should be com- 
menced in the county in which the contract was 
made, as that county is the one in which the cause 
of action arose.§§ 
--[§ 4602] g. Parties*°—(1) In General. In ac- 
cordance with general rules®® all persons who are 
interested in the subject matter of the suit and 
whose rights are to be affected by the judgment or 
decree to be rendered therein or whose presence is 
essential to a complete determination of the con- 
troversy must. be made parties. 

In a purely statutory proceeding the express pro- 
visions of the statute as to who may or must be 
made parties must be strictly followed.®? 

[§ 4603] (2) Plaintiffs in General.°? It is usu- 
ally held that, where the rights of taxpayers as such 
are directly affected, suits may be brought by them 


84. Kimmerle v. Cassopolis, 160 
Mich. 90, 125 NW 65; Detroit v. 


MUNICIPAL CORPORATIONS 


residence see supra § 4567. 
94. Ala.—New Orleans, etc., R. Co. 
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in their own names,®** but in some jurisdictions the 


rule is otherwise in the absence of statutory au- 
thorization.*® Where the right to sue exists, one 
or more of the taxpayers as plaintiffs may be per- 
mitted to represent the other taxpayers.®® It should, 
however, appear that the suit is brought on behalf 
of all taxpayers as well as those who are parties.?7 
While it is ordinarily held that plaintiff need not 
show special damages apart from that: suffered by 
all other taxpayers, it must appear that the suit 
is not based merely on a public injury.®® 

In Ohio suits under the statute may be brought 
in the name of the taxpayer,®® and it is not necessary 
for him to sue in the name of the solicitor. But 
the suit must be on behalf of the municipality.? 
The fact that a suit which is not brought under a 
statute is in the name of the municipality on re- 
lation of the taxpayer instead of in the name of the 
taxpayer for the use of the municipality, or on 
behalf of all the taxpayers of the village, does not 
require a denial of relief,? but the court may treat 
the suit as one in the name of the taxpayer on 
behalf of the municipality.* 

[§ 4604] (3) Defendants in General. Under gen- 
eral rules®> persons who are interested in the sub- 
ject matter of the action and who may be affected 
by the decree or judgment may be made defendants® 


275, 52 DomLR 312. 
See Wood v. Draper, 24 Barb. (N. 


Wayne Cir. Judge, 128 Mich. 438, 87 
NW 376. 

{a] MTlustration.—Suit to prevent 
the award of a contract. Detroit v. 
Wayne Cir. Judge, 128 Mich, 438, 87 
NW 376. 

85. Cooper v. Detroit, 222 Mich. 
360, 192 NW 616; McManus v. Petos- 
key, 164 Mich. 390, 129 NW_ 681. 

86. Cooper v. Detroit, 222 Mich. 
360, 192 NW 616; McManus vy. Petos- 
key, 164 Mich. 390, 129 NW 681 [cit 
Schurtz v. Grand Rapids, 199 Mich. 
20, 165 NW 766]. 

[a] Where money on hand.—‘In 
the present case the money [which 
might be misappropriated] is on 
hand, and the only thecry upon which 
it can be held that complainants 
might invoke the aid of chancery is 
that the money on hand, being avail- 
able for city purposes, and used for 
other and unlawful objects, will in- 
evitably necessitate the raising by 
tax an equal amount that would 
otherwise be avoided. This is a step 
further than the court has ever gone, 
but we are of the opinion that it 
is within the spirit of the decisions.” 
McManus v. Petoskey, 164 Mich. 390, 
394, 129 NW 681. 

87. See Venue [40 Cyc 87, 91]. 

. Venue in suits to which municipal 
corporation a party in general see 
infra § 4680. 

88. Knowles vy. New York, 71 App. 
Div. 410, 75 NYS 725. 

[a] Suit in which the city of New 
York was involved.—Knowles v. New 
York, 71 App. Div. 410, 75 NYS 725. 

89. Against whom suit lies under 
certain statutes see supra § 4566. 

Parties in suits for: : 
Cancellation of instruments in gen- 

eral see Cancellation of Instru- 

ments §§ 126-141. d 
Injunctions in general see Injunc- 

tions §§ 469-495. i 

90. See Parties [30 Cyc 1]; Equity 

258, 

2 91. Hope v. Gainesville, 72 Ga. 
246; Osterhoudt v. Ulster County, 98 
N. -Y. 239; Fergus v. Columbus, 8 
OhS&CP 290, 6 OhNP 82; Stallcup v. 
Tacoma, 13 Wash. 141, 42 P 541, 52 
AmSR 25; and cases infra §§ 4603— 
4609 passim. i 

92. Watts v. Wichita County, 41 
Kan. 402, 22 P 313; Chicago, etc. R. 
Co. v. Evans, 41 Kan. 94, 21 P 216. 

93. Right to sue as affected by 


v. Dunn, 51 Ala. 128. 

Ida.—Moore vy. Hupp, 17 Ida. 232, 
105 P 209. 

Md.—Baltimore v. Gill, 31 Md. 375. 

Minn.—Hodgman v. Chicago, etc., 
R, Co., 20 Minn. 48. 


Okl.—El Reno v. Cleveland-Trini- |: 


dad Pav. Co:, 25 Okl., 648, 107 P 163, 
27 LRANS 650. 

S. G—Maudlin v.. Greenville, 33 S. 
C. 1, 11 SE 434,.8 LRA 291. 

See also cases supra §§ 4550-4591 
passim. 


[a] Acting as representative of 


citizens’ association.—A resident tax- |: 


payer of a city is the real party in 
interést, and may maintain a suit to 
enjoin the payment of a claim alleged 
to be illegal, notwithstanding he has 
been appointed to act on behalf of a 
citizens’ league. Moore v. Hupp, 17 
Ida, 232, 105 P 209. 

{[b] In Canada (1) it has been held 
that the taxpayer may sue in his 
own name. Millmine v. Eddy, 47 
Ont. L. 275, 52 DomLR 312; Brogdin 
v. Upper Canada Bank, 13 Grant Ch. 
(Ont.) 544; MaclIlreith v. Hart, 39 
Can. 8S. C. 657, 4 EastLR 468 [dism 
app 41 N. S. 351, 2 HastLR 468 (mod 
2 EastLR 118)]; and cases supra § 
4550 text and note 48 [a]; and supra 
§ 4565 text and note 66 [e]. (2) But 
in some provinces a contrary view 
has been taken. Tanton v. Charlotte- 
town, (Pr. Edw. Isl.) 1 EastLR 282; 
and cases supra § 4550 text and note 
48 [a]; and supra § 4565 text and 
note 66 [el]. 

Particular taxpayers entitled to sue 
see supra § 4567 

95. See supra 

96. Cal.—Reed v. Wing, 
706, 144 P 964. 

Ind.—Jordan  v. 
Ind. 280, 86 NE 47. 

N. D.—Engstad v. Dinnie, 8 N. D. 
1, 76 NW 292, } 

Okl.—E] Reno v. Cleveland-Trini- 
dad Pav. Co., 25 Okl. 648; 107 P 163, 
27 LRANS 650. ‘ 

Pa.—Sank v. Philadelphia, 4 
Brewst. 133. 

R. I.—Austin v, Coggeshall, 12 R. 
I, 329, 84 AmSR 648. 

Wis.—Sayles v. Hartford, 161 Wis. 
136, 152 NW 853; Cawker v. Milwau- 
kee, 133 Wis, 35, 118 NW 417. 

B.. C.—Elworthy v. Victoria, 5 B. 


168 Cal. 


Logansport, 171 


CyplIesear z 
Ont.—Millmine v. Eddy, 47 Ont, L. 


"88 4550, 4554, 4565. 


Y.) 187, 4 AbbPr 322 (where the court 
assumed that plaintiff could sue even 


iin the absence of statute). 
'. Cross references: 


Injunction suits prosecuted in rep- 
resentative capacity in general see 
Injunctions § 476. 

Joinder of parties see infra § 4608. 


‘Showing representative character or 


suit in bill or complaint see infra 

§ 4614. 

Taxpayer’s action as class or repre- 
sentative action in general: see su- 
pra § 4593. 

97. Kelly v. Baltimore, 53 Md. 134; 
Wilson v. Blaine,~262 Pa. 367, 105 A 
555; Schlanger v. West Berwick Bor- 
ough, 261 Pa. 605,°104 A 764. See 
also Wood vy. Draper, 24 Barb. (N. 
Y.) 187, 4 AbbPr 322 (where the 
court, apparently assuming the right 
of a taxpayer to Sue in the absence 


of statute, recognized the rule of. 
the text). 
[a] In Canada (1) suit should be 


on behalf ofall ratepayers (Elworthy 
V.. Victoria, (>! B. <C 123" Clit yl Ota 
tawa, 23 OntWN 43; Brogdin v.’ Up- 
per Canada Bank, 13 Grant Ch. (Ont.) 
544) (2) except those ratepayers who 
are defendants (Elworthy y. Vic- 
toria, supra; Gallagher vy. Armstrong, 
3 Alta. L. 443; Morrow v. Connor, 11 
Ont. Pr. 423). (38) Defendant mem- 
bers of the governing body cannot, 
of course, be coplaintiffs. Elworthy 
v. Victoria, supra. 

See supra §§ 4550, 4553, 4565, 


4569 
99. Cincinnati St. R. Co. v. Smith, 
29 Oh. St. 291; Wood v. Pleasant 


Ridge, 12 Oh. Cir. Ct. 177, 5 ‘Oh. Gir: 
Dec, 516. 

1. See infra § 4606. 

2. Wood v. Pleasant Ridge, 12 Oh. 
Cir, Ct. 177,;.5. Oh. Cir, Dec.516* Hens- 
ly ov. Hamilton, 3 Oh Cir Cte 201, 
2, Oh,. Cir, Dec, 114; Hallock v.'Co- 
lumbus, 18 OhS&CP 488, 1 OhNPNS 
205; Johnson v. Farley, 11 OhS&CP 
639. 8 OhNP 498; Shaw v. Jones, 6 
OhS&CP 453, 4 OhNP 372. 
ae amactid as party see infra § 
4605. 

3.. Walker vy. Dillonvale, 82 Oh. 
St2°137. 92 NE 220. 19° AnnCas 773. 

4. Walker v. Dillonvale, supra. 

5. See Equity § 308; Parties [30 
Cyc 98-105]. , 

6 Walker y. Dillonvale, 82° Oh. 
St. 1387, 92 NE 220, 19 AnnCas! 773 
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and may be joined as such.’ Moreover, the enu- 
meration in a taxpayers’ statute of the persons 
against whom actions under it may be brought does 
not dispense with the necessity of bringing in as 
parties other persons who will be directly affected 
by the judgment and who are necessary parties to 
a complete determination of the controversy.® 

[§ 4605] (4) Municipality or State. The pro- 
priety of making the municipality a party to an 
action under a taxpayers’ statute has been recog- 
nized or upheld.® Moreover, in accordance with 
the general rule,’® under certain conditions the mu- 
nicipality may be a necessary party,’+ as where 
the effect of the suit is to divest the municipality 
of its property,!? or where its presence as a party 
is necessary to a complete determination of the 
controversy,!® as in a suit to set aside a convey- 
ance of property already made to the municipality+* 
or to set aside a contract of which it has received 
the consideration.1® So the view has been taken 
that the municipality is a necessary party to a 
suit to cancel certain leases of municipal lands,*® 
to enjoin payments to municipal employees,” to en- 
join the creation of a debt,!® to enjoin the issuance 
of bonds,!® and to enjoin the collection of a tax 
for the payment of bonds.?° It has also been held 
that the municipality is a necessary party to a suit 
to prevent the making of a contract;? but there 
is authority to the contrary.2? The municipality 
has been. regarded as a necessary party to a suit 


MUNICIPAL CORPORATIONS 


to restrain the performance of a contract,?? in- 
cluding payments under a contract;?4 but where 
no relief is sought against the municipality or its 
presence is not necessary to a complete determina- 
tion of the controversy, it is not a necessary party 
to a suit to enjoin the contractor from performing.”® 
Moreover, it has been laid down that the munici- 
pality should be made a party to an action to recover 
funds wrongfully taken or misapplied;?* but the 
view has been taken, in the case of an action under 


| a statute to compel the restoration of municipal 


funds or other property, that the municipality is 
not a necessary party,’ although in such ease it 
has been regarded as a proper party.”® In an action 
against municipal officers to recover municipal funds 
wrongfully received by such officers, according to 
some cases the action need not be in the name 
of the corporation, even though there is nothing 
to show that the council had refused to allow the 
use of the name of the corporation.?9 

State or people. Ordinarily the taxpayer need not 
sue in the name of the state.2° However, the right 
of taxpayers tO maintain a suit in the name of the 
people on behalf of themselves and other taxpayers 
interested to compel a municipal officer to account 
for certain taxes collected by him has been upheld.*4 
Under the Oklahoma statute an action may be main- 
tained by taxpayers in the name of the state for the 
penalty imposed because of the wrongful disposal 
of municipal funds or other property,?? where the 


[§§ 4604-4605 


[rev. on other grounds 11 Oh. Cir. Ct. 
N. S. 385, 30 Oh. Cir. Ct. 623]; and 
cases infra §§ 4605-4607. 
7, See infra § 4608. ’ 
.8. Osterhoudt v. Ulster County, 98 
239 


9.. Carpenter v. Wise, 92 Misc. 246, 
155 NYS 996 [motion for leave to app 
to Ct. of App. den 174 App. Div. 926 
mem, 159 NYS 1104 mem]; McBride 
v. Ashley, 91 Misc. 585, 154 NYS 1010 
[aff on other grounds 174 App. Div. 
650, 160 NYS 406]; Gibbs v. Luther, 
81 Mise. 611, 143 NYS 90 [aff 158 App. 
Div. 951' mem, 143. NYS 1118 mem]. 
But see Wilkins v. New York, 9 Misc. 
610, 30 NYS 424 (to the effect that 
the statute which authorizes a tax- 
payer to sue “all officers, agents, 
commissioners and other persons” 
acting for a municipal corporation, 
“to prevent any illegal) act on the 
part of any such officers, agents, 
commissioners or other persons,” 
does not authorize the joinder of the 
municipal corporation as a defend- 


ant). 
[a] Dlustrations.—(1) The mu- 
nicipality is a proper party to an 


action to determine rights in regard 
to certain water power and to re- 
strain a defendant from erecting a 
dam in the stream involved. Car- 
penter v. Wise, 92 Misc. 246, 155 NYS 
996 [motion for leave to app to Ct. 
of App. den 174 App. Div. 926 mem, 
159 NYS 1104 mem]. (2) In an ac- 
tion to have leases of town lands 
made by authorities of a town which 
was subsequently merged into the 
city of New York declared void and 
to enjoin the comptroller from_col- 
jecting rents, the city of New York 
as successor in interest of the town, 
the original lessor, is properly made 
a party defendant, because it is en- 
titled to be heard on the question 
whether such leases shall be set aside 
or not. Wenk v. New York, 171 N. 
Y. 607, 64 NE 509. (3), A municipal- 
ity is a proper party in an action to 
have proceedings by a board of trus- 
tees of a village to diminish the vil- 
lage boundaries declared illegal and 
void, and for an injunction to re- 
strain the diminishing of such bound- 
aries. Steele v. Glen Park, 193 N. 


I a a a a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber, < 


Y. 841, 86 NE 26. (4) A municipality 
is a proper party to an action to 
enjoin proceedings by the municipal- 


‘ity to withdraw from a union free 


school district. Steele v. Glen Park, 


| supra, 


10. See supra § 4602. 

ll. Gillespie v. Gibbs, 147 Ala. 
449, 558, 41 S 868; Moore v. Held, 73 
Iowa 538, 35 NW 623; Mt, Morris v. 
Pavilion Natural Gas Co., 183 NYS 
792 [aff 196 App. Div. 918 mem, 187 
NYS 957 mem]; Millmine v. Eddy, 


47 ‘Ont! “Li 275,52) DomER3 125 and 


cases infra notes 12-26 passim. 

“Ordinarily the corporation itself 
would be the proper complainant to 
bring such suit, but, being under 
control of officers who were united 
in the project of misapplying cor- 
porate funds, the right to prevent 
such injuries to the corporation by 
the institution of suits such as this 
by the taxpayers of the town is un- 
doubted, and it is fully recognized; 
but the municipal corporation in its 
corporate capacity is a necessary 
party to the prqaceeding, when it is 
not a plaintiff.’ Gillespie v. Gibbs, 
supra. 

12. Moore v. Held, 73 Iowa 588, 
35 NW 623, | 

[a] The fact that municipal offi- 
cers are parties is not sufficient in 
such case. Moore v, Held, 73 Iowa 
538, 85 NW 623. 

13. Eames v. Kellar, 102 App. Div. 
207, 92 NYS 665; Millmine v. Eddy, 47 
Ont. L. 275, 52 DomLR 312. 

14. Moore v. Held, 73 Iowa 5388, 
385 NW 628; Turner vy, Cruzen, 70 
Iowa 202, 30 NW 483. 

15. Eames vy. Kellar, 102 App. Div. 
207, 92 NYS 665. 

16 Bachia v. Havemeyer Point 
Estates, 77 Misc. 362, 1836 NYS 4385, 4 
NYCivProcNS 113. 

17. Samis v. King, 40 Conn. 298. 

18. Saunders v. Rainey, 141 Ga. 77, 
80 SE 305. 

{a] Illustration.—Suit to enjoin 
the creation of a debt for water 
mains, an injunction against the lay- 
ing of which was also sought, Saun- 
ders v. Rainey, 141 Ga. 77, 80 SE 305. 

19. Hurlburt v. Banks, 1 AbbNCas 
157, 52 HowPr 196 [aff 67 N. Y. 568). 


20. Bradford y. Westbrook, 39 Tex. 
Civ. A. 638, 88 SW 382. 

21. Basham v. Holcombe, (Tex. 
Civ. A.) 240 SW 691; Elworthy v. 
Victoria5, B.C, 123: 

22. McBride v. Ashley, 91 Misc. 
585, 154 NYS 1010 [aff on other 
grounds 174 App. Div. 650, 160 NYS 
406] (suit under statute). 

23. Eames v. Kellar, 102 App: Div. 


207, 92 NYS 665; Elworthy v, Vic- 
toria;-b' B.. Ciw23: 


24 Basham vy. Holcombe, (Tex. 
Civ. A.) 240 SW 691. 
25. Knorr v. Miller, 11 Oh. Dec. 


(Reprint) 165, 25 CincLBul 128. 

26. Osburn ¢y. Stone, 170 Cal. 480, 
150 P 367; Land, etc., Co. v. McIntyre, 
100 Wis. 245, 75 NW 964, 69 AmSR 
915; Millmine v. Eddy, 47 Ont, L. 275, 
52 DomLR 312. 


[a] Where municipal officers re- 


fuse to sue for municipal funds il-- 


legally expended, the city should be 
impleaded as a defendant. Osburn v. 
Stone, 170 Cal. 480, 150 P 367. 

[b] Action against officers making 
illegal expenditures.—The municipal 
corporation should be made a party 
defendant in an action to compel the 
members of the municipal council to 
reimburse the city for illegal ex- 
penditures. Millmine vy, Eddy, 47 Ont, 
L. 7h” 52 DomLR 312 (per Mulock, 


Crd): 

[c] Under the Oklahoma statute 
providing for the recovery of a 
double amount, the city must be made 
a party defendant. Terr. yv. Woolsey 
35 Oki, 545, 130 P 934. : 

o icks v. Cocks, 167 App. Div. 
862, 153 NYS 776. fy 

28. Marjohn Realty Co., Inc. vy. 
Long Beach, 122 Misc. 763, 204 NYS 
53 [aff 211 App. Div. 805 mem, 206 


NYS 933, mem, 211 App. Div. 860 
mem, 207 NYS 876 mem]. 

29. Blaikie v. Staples, 13 Grant 
Ch. (Ont.) 67. 


30. New Orleans, ete, R. Co. v. 
Dunn, 51 Ala. 128; Baltimore vy. Gill, 
31 Md. 375, 


81, Peo, v. Holten, 287 Il. 225, 422 


NE 540. : 
32. State v. Muskogee, 70 Okl. 19, 

172 P 796; Terr. v. Woolsey, 35 Okl. 

545, 130 P 934. ‘ 


; 


7 


2 


§§ 4605-4606] 


prescribed conditions precedent have been per- 
formed,** but such an action cannot be maintained 
in the name of the state on relation of the county 
attorney.** In a suit under a statute it has been 
held that the state cannot be made a party de- 
fendant.*® 

[§ 4606] (5) Municipal or Other Public Officers.*¢ 
The propriety of making certain municipal officers 
parties to taxpayers’ actions has been recognized 
or upheld,?? and under some statutes a municipal 
officer may be a party defendant to a suit to pre- 
vent an illegal act, although he may not be guilty 
of any culpable wrong.28 Moreover, under the gen- 
eral rule,*® certain municipal officers have been re- 
garded as necessary parties to particular suits,*® 
as for example a suit to enjoin the perpetration 
of ultra vires or illegal acts in general,*! and to 
enjoin entering into,*? or proceeding under, illegal 
contracts.*® On the other hand the view has been 
taken that, since an injunction against the munici- 
pality binds its officers and agents,‘* the suit may 
be brought against the municipality alone without 
making its officers and agents parties.4° There is 
also authority for the view that officers who have 
no further action to take in connection with the 
transaction complained of are not necessary parties 
to a suit for an injunction;*® that members of the 
municipal council are not necessary parties on a 
motion for a temporary injunction in a suit to re- 
strain the municipality from paying out money for 


[a] - Strict construction of statute. {d] 
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In a suit to restrain the col- 
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an unauthorized purchase of land;*? and that an 
officer who is indirectly interested in a transaction 
pursuant to which a conveyance of municipal prop- 
erty was made is not a necessary party to a suit 
to rescind the conveyance.*® Moreover, it has been 
held that, in an action to recover municipal funds 
which have been misappropriated, the municipal offi- 
cers entitled to the custody of such funds are not 
necessary parties.*9 

Officers in power when suit brought. In a suit 
under a taxpayers’ statute to enjoin the acts of mu- 
nicipal officers those acting as such at the time of 
the suit have been considered proper parties de- 
fendant,°° and former incumbents, although they 
were the authors of the initial wrong, are neither 
necessary*! nor proper parties®? where affirmative 
relief is not sought against them personally. 

Municipal officer as plaintiff taxpayer. The right 
of a municipal officer to sue in his individual capac- 
ity as a taxpayer has been recognized.®? 

Legal officer of municipality. In a suit under the 
Ohio statute it is not necessary for the taxpayer 
to sue in the name of the solicitor.** 

Attorney-general or state’s attorney. It is ordi- 
narily held that a ratepayer’s or taxpayer’s action 
need not be brought by, or in the name of, the 
attorney-general;*> nor is it necessary that ’ such 
officer should be made a party.®® While in some 
jurisdictions the propriety of a suit by the state’s 
attorney on the relation of a taxpayer has been 


—In so far as the statute authorizes 
the recovery of a penalty, the rule 
of strict construction applies as to 
who may recover, and only those 
named in the statute may prosecute 
the action. Terr. v. Woolsey, 35 Okl. 
545,. 120. P) 934: 

33. See supra §§ 4594-4596. 

34. Terr. vy. Woolsey, 35 Okl. 545, 
550, 130 P 934. 

“The state has no interest in the 
action; it receives no benefit from 
its prosecution; and, although it is 
made by the statute the nominal par- 
ty, the real parties in interest are the 
informers and the city.” Terr. v. 
Woolsey, supra, 

35. Hodgdon v. Haverhill, 193 
Mass, 406, 9 NE 430. 

36. Against whom suit lies under 
certain statutes see supra § 4566. 

37. Sherlock y. Winnetka, 59 Ill. 
389; Burns v. Van Buskirk, 163 Minn. 
48, 203 NW 608; Wenk v. New York, 
171 N. Y. 607, 64 NE 509; Barnes v. 
McGuire, 33 Misc. 438, 68 NYS 485; 
re can vy. Olson, 183 Wis. 290, 197 NW 

1% 

; [a] In a suit to rescind a convey- 

ance by a municipality (1) a munici- 
pal officer who was indirectly inter- 
ested in the transaction pursuant to 
which the conveyance was made is a 
proper party defendant. Ryan v. Ol- 
son, 183 Wis. 290, 197 NW 727. (2) 
One reason given for joining such 
officer as defendant was that it 
enabled plaintiff to examine such of- 
ficer under the discoyery statutes and 
to call him adversely on the trial. 
» Ryan vy. Olson, supra. 

[b] Ina suit to enjoin payatent of 
illegal claims brought under the Tax- 
payers’ Act, it is proper to join as 
defendants with the mayor and alder- 
men the officials who are intrusted 
with the power of paying claims. 
Barnes. v. McGuire, 33 Misc. 438, 68 
NYS 485. 7 

[ce] In a suit to enjoin the collec- 
tion of rents under leases of munici- 
pal property, the comptroller of the 
city of New York, as the chief fiscal 
officer of the city, is a proper party 
defendant. Wenk v. New York, 171 
N. Y. 607, 64 NE 509. 
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lection of taxes, the tax collector is 
a proper party. Sherlock v. Winnet- 
ka, 59 Ill. 389. 

38. Wenk v. New yore. ATA SING. “Nis 
607, 64 NE 509. ’ 

39. See supra § 4602. 

40. See cases infra this note; and 
infra notes 41-43. 

[a] Municipal council.—In an ac- 
tion to enforce the liability of mem- 
bers of a municipal council for 
wrongfully permitting payments to 
another municipal officer, it seems 
that the municipal council as a body 
should be made a party. Morrow v. 
Connor, 11 Ont. Pr. 423 (charges of 
fraud and collusion). 

41. Gillespie v. Gibbs, 147 Ala. 449, 
41 S 868; Barnes v. McGuire, 33 Misc. 
438, 68 NYS 485. 

42. Blworthy v. Victoria, 5 B. C. 


43. Elworthy v. Victoria, supra. 
44. See Injunctions § 850; Judg- 


ments § 1458. 
45. Adel v. Woodall, 122 Ga. 535, 


46. Gibbs v. Luther, 81 Misc. 611, 
143 NYS 90 [aff 158 App. Div. 951 
mem, 143 NYS 1118 mem]. 

[a] In a suit to enjoin the making 
of a contract for paving a street pur- 
suant to a resolution of the common 
council, brought under the Taxpayers’ 
Act, the members of the common 
council, aS such, were not necessary 
parties as their action was completed 
and an injunction against them would 
avail nothing. Gibbs v. Luther, 81 
Misc. 611, 143 NYS 90 [aff 158 App. 
Div. 951 mem, 1438 NYS 1118 mem]. 

47, Wallace v. Orangeville, 5 Ont. 

Ryan v. Olson, 


37. 
183 Wis. 290, 
197 NW 727. 


48. 

49. Brown v. Walker, 188 N. C. 52, 
123 SE 633. 

50. Wenk v. New York, 171 N. Y. 
607, 64 NE 509. 
Wenk v. New York, supra, 
Wenk v. New York, supra. 
Gillespie v. Gibbs, 147 Ala. 
449, 41 S 868. 

[a] Suit to enjoin ultra vires act. 
See v: Gibbs, 147 Ala. 449, 41 


54. Cincinnati St. R. Co. v. Smith, 
29 Oh.-St, 291. 

55. Colburn v. Chattanooga, 2 
Tenn. Cas. 22; and cases infra this 
note; and infra note 56. 

[a] In Canada in certain prov- 
inces, at least, a suit by a rate- 
payer to restrain the purchase of 
property on the ground that such pur- 
chase is ultra vires need not be 
brought in the name of the attorney- 
general. Steeves v. Moncton, 42 N. 
B. 465, 17 DomLR 560 (where, how- 
ever, the act was not ultra vires). 

[b] In England (1) the view has 
been taken that it was not necessary 
that the, attorney-general should 
bring an action by part of the house- 
holders and parishioners within a 
certain borough to compel berough 
officers to accourt for moneys re- 
ceived as rates' which had been mis- 
applied, Bromley v. Smith, 1 Sim. 
8, 2 EngCh 8, 57 Reprint 482. (2) 
It has also been held that a suit to 
obtain a declaration that certain 
property was held in trust for the 
freemen of a borough need not be 
brought in the name of the attorney- 
general. Prestney v. Colchester, 21 
ChaD old. 

56. Ala.—New Orleans, etc., R. Co. 
v. Dunn, 51 Ala. 128. 

Md.—Baltimore v. Gill, 31 Md. 375. 

Can.—Macllreith v. Hart, 39 Can. 
S. C. 657, 4 HastLR 468 [dism app 41 
N. S. 351, 2 EastLR 468 (mod 2 East 
LR {18)]. 

Alta.—Livingstone v. Edmonton In- 
dustrial Assoc., Ltd., 9 Alta. L, 343, 
25 DomLR 313, 33 WestLR 164, 9 
WestWkly 794; Gallagher vy. Arm- 
strong, 8 Alta. L. 443. 

B. C.—Elworthy v. Victoria, 5 B. 
C..123. 

Man.—Shrimpton v. Winnipeg, 13 

pas hy 
B.—Steeves v. Moncton, 42 N. B. 
165. “17 DomLR 560. 

Ont. —Brogdin v. Upper 
Bank, 13 Grant Ch. 544 

fa] In a suit to. prevent the mu- 
nicipality from entering into a con- 
tract for the leasing and purchasing 
of property, the attorney-general 
need not be joined as a_ party. 
Shrimpton v. Winnipeg, 13 Man, 211. 


Canada 
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recognized,®? under a subsequent decision it would 
appear that in such a suit certain relief usually 
obtainable in a taxpayer’s suit cannot be granted.°® 

[§ 4607] (6) Contractors and Other Persons Deal- 
ing with Municipality or with Municipal Authorities. 
Under the general rule®® all persons dealing with the 
municipality or with municipal officers, who are ma- 
terially interested in the subject matter of a tax- 
payer’s suit in equity should be made parties if 
their rights are to be affected by the decree.*° Thus 
it is usually held that, in a suit to set aside or 
annul,®+ or to restrain the performance of,°? a con- 
tract, the person who contracted with the municipal 
corporation should be made a party, as for example 
in suits to restrain payments under such contracts.°* 
Moreover, the view has been taken that in a pro- 
ceeding by certiorari instituted by a taxpayer to 
review a contract the contractor should bé made a 
party.°* There is, however, authority for the view 
that the contractor is not an indispensable party to 
a suit to enjoin the municipality from performing 
a contract,°> including the making of payments un- 
der the contract,®® and that in a suit to restrain 
the corporation from paying out money for an un- 
authorized purchase of land, the vendor is not a 
necessary party on a motion for a temporary in- 
junction.®** It has been held that, in a suit to pre- 


{b] Recovery of funds or other [a] 
property.—The rule has been applied: 
(1) In an action to recover from a 
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Contract of purchase.—In a 
suit to enjoin the carrying out of an 


vent entering into a contract, the proposed contrac- 
tor is a necessary party.°® On the other hand it has 
been held that the proposed contractor is not even 
a proper party to a suit by a taxpayer to restrain 
the execution of a contract as directed by an ordi- 
nance.® 4 

Holders of bonds or other evidence of indebted- 
ness. It is usually held that, in a suit to cancel 


municipal bonds, to enjoin their payment or the. 


payment of interest thereon, or otherwise to deter- 
mine their validity, where the bonds have been de- 
livered, the holders of such bonds must be made 
parties.7° Similarly, in a suit to enjoin the payment 
of warrants, the holders of such warrants are nec- 
essary parties.” Moreover, the view has been taken 
that in a proceeding by certiorari to review the issu- 
ance of bonds issued in payment of work done under 
a contract, the contractor to whom they were issued 
should be made a party.*? On the other hand it 
has been held that, in an action to compel the re- 
turn of certain bonds to the municipality which 
issued them, the holders of such bonds who reside 
beyond the jurisdiction of the court are not indis- 
pensable parties,”* and that, where no fact is alleged 


which would affect their title to the bonds held. 


by them, their omission as parties is not ground 
for reversal.’* 


68. Jensen v. Schenectady Bd. of 
Contract, etce., 74 Misc. 641, 134 NYS 


[8§ 4606-4607 


municipal officer a wrongful payment 
to such officer. MaclIlreith v. Hart, 
39 Can. S. C. 657, 4 HastLR 468 [dism 
app 41 N. S. 351, 2 HastLR 468 (mod 
2 HastLR 118)]. (2) In an action to 
recover from a municipal officer an 
amount obtained from the municipal- 
ity by fraud. Paterson v. Bowes, 4 
Grant Ch, (Ont.) 170. (3) In an ac- 
tion to procure restitution by a third 
person to the municipal council of 
certain debentures. Brogdin v. Up- 
per Canada Bank, 13 Grant Ch. (Ont.) 
544. (4) But in Prince Edward 
Island it was held that the attorney- 
general was the proper party to 
maintain an action against members 
of a municipal council for an account 
of moneys alleged to have been il- 
legally expended and to compel re- 
payment into the municipal treasury. 
Tanton v. Charlottetown, (Pr. Edw. 
Isl.) 1 HastLR 282. 

57. Jackson v. Norris, 72 Ill. 364. 

58. Streuber v. Alton, 319 Ill. 43, 
149 NE 577, 41 LRANS 1405, 

59. See supra § 4602. 

60. Pendleton vy. Ferguson, 99 Tex. 
296, 89 SW 758; and cases passim this 
section. 

61. Page v. Gallup, 26 N. M! 239, 
191 P 460; Cook vy. Putnam, (Tex. Civ, 
A.) 283 SW 649; Texas Electric, etc., 
Gee v. Vernon, (Tex. Civ. A.) 252 SW 

55. 

62. Dunham y. Slidell, 133 La. 212, 
62 S 635; Page v. Gallup, 26 N. M, 239, 
191 P 460; Burns v. Watertown, 126 
Misc. 140, 213 NYS 90; Cook v, Put- 
‘nam, (Tex. Civ. A.) 283 SW 649; 
Texas Electric, etc.,, Co. v. Vernon, 
(Tex. Civ. A.) 252 SW 255. See also 
Baisden v. Greenville, 215 Ala. 512, 
111 S 2 (where the rule was laid 
down that the contractor was a nec- 
essary party to a.bill seeking to pre- 
vent a municipal corporation from 
carrying out a.contract and specifi- 
cally to prevent the issuance of cer- 
tain notes which would be payable to 
the contractor, but on rehearing it 
was held that the question as to non- 
joinder was not before the appellate 
court for consideration); Fergus v. 
Columbus, 8 OhS&CP 290, 6 OhNP 
82 (as to the necessity for making 
a person, from whom the municipal- 
ity has contracted to purchase certain 
properiy, a party). : 


ordinance, authorizing the purchase 
of real estate for part cash and part 
credit, or if a purchase has been made 


‘to restrain the paying of the credit 


part, all parties to the contract of 
purchase are necessary parties; other- 
wise the injunction can issue only 
to prevent. another contract. Dun- 
ham vy. Slidell, 138 La. 212, 62 S 635. 

63. Dunham y. Slidell, supra; Hop- 
pock vy. Chambers, 96 Mich. 509, 56 
NW 86; Burns v. Watertown, 126 
Mise. 140, 213 NYS 90; Pendleton v. 
Ferguson, 99 Tex. 296, 89 SW 758; 
Bonner v. Texarkana, (Tex. Civ. A.) 
227 SW 505. See Latham v. Richards, 
15 Hun (N. Y.) 129, 133 (where the 
court said: ‘It cannot be doubted 
that in an action to restrain the of- 
ficers of the village, the other parties 
to the alleged illegal contract might, 
and probably should, be joined’’). 

[a] Rule applied to the issuance 
of warrants in payment, Miller Sur- 
facing Co. v. Bridgers, (Tex. Civ. A.) 
269 SW 828. 

{b] Work done prior to execution 
of contract.—It has been held that 
the person to whom, it is alleged, 
municipal officers propoSe to make a 
payment for work done prior to the 
execution of a contract is a necessary 


party. Basham v. Holcombe, (Tex. 
Civ. A.) 240 SW 691. 
64. Cunningham v. Merchantville, 


61 N. J. L. 466, 39 A 639. 

65. City Water Supply Co. v. Ot- 
tumwa, 120 Fed. 309; Davenport v. 
Kleinschmidt, 8 Mont. 467, 20 P 823; 
Davenport v. Kleinschmidt, 6 Mont. 
502, 138 P 249 [app dism 145 °U. S. 


644 mem, 12 SCt 983 mem, 36 L. ed. 
859 mem]. 
[a] Rule applied where the con- 


tractor was not a resident of -the 
state in which the municipality was 
located. City Water Supply Co. v. 
Ottumwa, 120 Fed. 309; - Davenport 
v. Kleinschmidt, 8 Mont. 467, 20 P 
823; Davenport v. Kleinschmidt, 6 
Mont. 502, 13 P 249 [app dism 145 
U. S. 644 mem, 12 SCt 983 mem, 36 
L. ed. 859 mem]. 

66.. Davenport v. Kleinschmidt, 8 
Mont, 467, 20 P 8238;. Davenport v. 
Kleinschmidt, 6 Mont. 502, 13 P 249 
[app dism 145 U. S. 644 mem, 12 SCt 
983 mem, 36 L. ed. 859 mem]. 
ee Wallace y. Orangeville, 5 Ont. 


‘SW. 255. 


630; Basham y. Holcombe, (Tex. Civ. 
A.) 240 SW 691. 

69. Johnson v. Farley, 11 OhS&CP 
639, 8 OhNP 498. 

[a] Reason for rule.—‘‘No one can 
be lawfully heard to complain that 
his rights are in any way affected or 
prejudiced by the action, as the 
rights and duties of all are alike in 
the preservation of the trust rela- 
tion, which is equally important to 
all, nor can one person have any 
affirmative relief in such an action to 
which all are not equally entitled.” 
Johnson v. Farley, 11 OhS&CP 639, 
642, 8 OhNP 498. 

70. Ga.—Hope vy. Gainesville, 72 
Ga. 246. . 

Iowa.—Ramsay v. Marble Rock, 123 
Iowa 7, 98 NW 134. 

Kan.—Anthony vy. State, 
246, 30 P 488. 

N. J.—Cunningham y. Merchant- 
ville, 61. N. J. L. 466, 39 A 639. 

Oh.—Griffith v. Tiffin, 27 Oh. Cir. 
Ct. 626. 

Tenn.—Miller v. Park City, 126 Tenn. 
427, 150 SW 90, AnnCas1913E 83. 

Tex.—Stratton v. Kinney County 
Comrs; Ct, 5(Civ. AS) 137 (SW ae 
Bradford vy. Westbrook, 39 Tex. Civ. 
A, 638, 88 SW 382. 

Wash.—Stalleup v. Tacoma, 13 
Wash. 141, 42 P 54f, 52 AmSR 25. 

[a] Suit to enjoin levy or collec- 
tion of tax to pay bonds or interest.— 
Anthony yv. State, 49 Kan. 246, 30 P 
488; Stratton v. Kinney County 
Comrs. Ct.;: (Tex. Civ,:-A.)! 137 "Siw 
1170; Bradford v. Westbrook, 39 Tex. 
Civ, A. 638, 88 SW 382. 

{b] The court will not on certi- 
orari inquire into the validity of 
bonds which have been issued by a 
municipal corporation in payment for 
work done under a municipal con- 


49 Kan. 


tract, where the bonds have been de- - 


livered and the contractor is not 
made a party to the writ. Cunning- 
ham vy. Merchantville, 61 N. J. L. 
466, 39 A 639. | 

71. Pendleton v. Ferguson, 99 Tex. 


296, 89 SW 758; Texas Blectric, etc., 


Co. -v.’_ Vernon, (Tex. “Civ, “A.) °°252 

72. Cunningham v. Merchant- 
ville, 61 N. J. L. 466, 39 A 639. 

73. Mock y. Santa Rosa, 126 Cal. 
330, 58 P 826. 

74 See infra § 4637. 


——— a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“§§ 4607-4609] 


\ 


Sureties on bond of municipal officer. Sureties 


‘on the bond of a municipal officer have been re- 


garded as proper parties defendant in an action to 
compel such officers to pay over certain funds to the 
municipality.7° On the other hand, in an action 
under the Oklahoma statute to recover a penalty for 
misappropriation of municipal funds, the view has 
been taken that sureties on the official bonds of the 
officers charged with the misappropriation are not 
proper parties.7® 

Miscellaneous illustrations. In the notes will be 
found illustrations of cases in which certain persons 
or corporations are held to be’ or not to be’® proper 
or necessary parties, 

[§ 4608] (7) Joinder. Taxpayers may join as 
parties plaintiff,”? although some are resident and 
others nonresident taxpayers.°° The propriety of 


the joinder of the state by the state’s attorney with’ 


a taxpayer as parties plaintiff, in a suit to restrain 
enforcement of a rule of a municipal board of edu- 


MUNICIPAL CORPORATIONS 


[44 C.J.] 1427 


on behalf of the municipal corporation to recover 
municipal funds illegally paid out may unite as de- 
fendants all against whom any relief is asked, and 
whose right will be affected by the determination of 
the action.®? Where the one common right which it 
is sought to establish is a decree that a municipal 
board is without authority to create a certain in- 
debtedness, the joinder as defendants in a suit for 
an injunction and cancellation, of two persons to 
whom notes were given in different capacities, was 
proper.®® 

[§ 4609] (8) Intervention.** Under general 
rules®> the right of intervention in taxpayers’ ac- 
tions has been recognized in particular instances 
where the right to intervene was sought by the 
municipality,*® by another taxpayer,®’ or by third 
persons. The application of a taxpayer to inter- 
vene in a taxpayer’s action as plaintiff has been de- 
nied where the action had been pending for six 
years and applicant would not have been a compe- 


cation, has been recognized.*+ 


75. Burns v. Hssling, 154 Minn. 
304, 191 NW 899, See also Peo. v. 
Holten, 287 ‘Ill. 225, 122 NE 540 


(where a suit in equity on the bond 
of a municipal officer, in which the 
sureties were made parties defend- 
ant, to recover on behalf of the cor- 
poration taxes collected and wrong- 
fully withheld was upheld). 

76. State v. Muskogee, 70 Okl. 19, 
1 24 L9G. 

Liability of sureties on official 
bonds under Oklahoma statute see 
supra § 4564. 

77. See cases infra this note. 

[a] In a suit to vacate the audit 
of claims against a municipality, 
those in whose favor the claims were 
audited must be made parties. Oster- 
boudt v. Ulster County, 98 N. Y. 


239. 

{b] In a suit involving the resti- 
tution of municipal property in which 
it is alleged that municipal funds 
were used in constructing a street 
railroad, the street railroad company 
ls a proper party. Marjohn Realty 
Co., Ine. v. Long Beach, 122 Misc. 
763, 204 NYS 53 [aff 211 App. Div. 
805 mem, 206 NYS 933 mem, 211 App. 
Div. 860 mem, 207 NYS 876 mem]. 

78. See cases infra this note. 

[a] Railroad company interested 
in franchise.—In a suit by a citizen 
and taxpayer to annul an order of a 
board of trustees declaring that by a 
referendum election an _ ordinance 
granting a franchise to a railroad 
company had been rejected, the rail- 
road company was not a necessary 


party. Reed v. Wing, 168 Cal. 706, 
144 P 964. 
[b] Ina suit to enjoin the making 


of an illegal donation of municipal 
funds, the beneficiary of the proposed 
donation is not a necessary party. 
Adel v. Woodall, 122 Ga. 535, 50 SH 
481. 

[c] In an action under statute to 
compel the restoration of municipal 
funds alleged to have been disbursed 
wrongfully (1) the view has been 
taken that the beneficiaries of such, 
payments are not necessary parties. 
Hicks v. Cocks, 167 App. Div. 862, 
863, 153 NYS 776. (2) “This is not 
an action to cancel a contract, or to 
annul any right of third persons, In- 
deed, a finding in favor of the plain- 
tiff may not affect the rights of these 
payees. The policy of this legisla- 
tion is to let a taxpayer squarely test 
the legality of such official acts, 
without having that issue clouded by 
complications arising from remedies 
as against third parties.” Hicks v. 
Cocks, supra. 

[d] \Suit to restrain the payment 
of salary.—The fact. that the ap- 
pointees of an official who is a de- 
fendant in a suit to restrain the 
payment of salary to him have not 
been made parties cannot be taken 


A taxpayer suing 


advantage of by such defendant. 
Forman vy. Bostwick, 139. App. Div. 
333, 123 NYS 1048. 

79. Board of Lights, ete. v. Dobbs, 
151 Ga. 53, 105 SE 611; Gill v. Lake 
Charles, 119 La. 17, 43 S 897; Mathers 
v. Cincinnati, 7 Oh. Dec. (Reprint) 
496, 3 CincLBul 551. 

Joinder of plaintiffs in general see 
Equity §§ 305-307; Parties [30 Cye 
105-119]. 

80. Board of Lights, etc., v. Dobbs, 
151. Ga. 53, 105 -SE 611; Sentell v. 
Avoyelles Parish Police Jury, 48 La. 
Ann. 96, 18 S 910. 

Residence of plaintiff taxpayer in 


injunction suit in general see supra, 


§ 4567. 

ane Peo. v. Chicago, 199 Ill. A. 
82. Burns y. Van Buskirk, 163 

Minn. 48, 203 NW 608; Walker v. 


Dillonvale, 82 Oh. St. 137, 92 NE 220, 
19 AnnCas 773 [rev on other grounds 
11 Oh. Cir. Ct... N:_'S. 385, 30. -Oh.. Cir. 
Ct. 623].- 

[a] TIllustrations.—(1) Action to 


‘recover from defendants personally, 


and not as couneilmen, moneys al- 
leged to have been paid to them 
wrongfully. Walker v. Dillonvale, 82 
Oh. St. 137, 92 NE 220, 19 AnnCas 
773 [rev on other grounds 11 Oh. Cir, 
CH ONS S885, 30" ‘Oh. Cir Ct 6257]: 
(2) In an action to compel the res- 
toration of funds wrongfully appro- 
priated, all the officers concerned in 


the illegal expenditure of the money, 
official |: 


and the sureties on. their 
bonds may be joined as parties de- 
fendant. Burns v. Van Buskirk, 163 


‘Minn. 48, 203 NW 608. 


83. Brumby y. Board of Lights, 
ete.; 147 Ga. 592, 95 SE 7, 

Joinder of defendants in general 
see Equity § 309; Parties [80 Cyc 
120-132]. 

84. Intervention by taxpayer on 
behalf of city see supra § 4552. 

85. See Equity §§ 337-343; Parties 
(31 Cye 512-520]. ais 


86. Bollenbacher v. Harris, 


‘Ind. 657, 148 NE 417; Hicks v. Cocks, 


167 App. Div. 862, 153 NYS 776. See 
also Warner-Quinlan Asphalt Co. v. 
Montreal, 25 Que. K. B. 147, 27 Dom 
LR 540 (where, however, there was 
no showing that acts relied on by 
intervenant affected transaction). 
[a] Recovery or restoration of 
municipal funds.—It seems that a 
municipality. may voluntarily come 
in and make itself a party to an ac- 
tion under the Taxpayers’ Act to 


‘compel the restoration of municipal 
funds alleged to have been wrong- 


fully disbursed. Hicks v. Cocks, 167 
App. Div. 862, 153 NYS 776. : 

{b] In a suit to enjoin the exe- 
cution of municipal bonds to provide 
funds for the payment of common 
stock of a water company for which 
the municipality had subscribed, the 


Ga. 485, 94 SH 567. 
‘taxpayers to intervene and defend in 
'a suit by other taxpayers to prevent 


tent party when the action was begun.®? 


municipality could properly be ad- 
mitted as a party defendant. Bollen- 
peoney vy. Harris, 196 Ind. 657, 148 NE 

87. - Blalock vy. Jonesboro, 147 Ga. 
485, 94 SE 567; Anderson vy. Bowen, 
77 W. Va. 89, 87 SE 186. 

[a] Dlustrations.—(1) Where one 
having only a public interest sues 
city officers, attacking the city char- 
ter aS unconstitutional, and praying 
that the officers be enjoined from 
putting it in operation, other citizens 
may come into the suit by petition 
and defend.. Anderson v. Bowen, 77 
W. Va. 89, 87 SE 186. (2) Where 
citizens and taxpayers sue to enjoin 
the mayor and council from levying 
a tax, other citizens and taxpayers 
were entitled, on their application, to 
be made parties defendant, on allega- 
tions that the mayor and council and 
original petitioners were acting in 
collusion. Blalock v. Jonesboro, 147 
(3) The right of 


the carrying out of a statute provid- 
ing for a commission form of govern- 
ment has been upheld. Davis v. 
Warde, 155 Ga. 748, 118 SE 378 [writ 
of error dism 263 U. S. 725, 44 SCt 3, 
68 L. ed. 527]. ‘ 

88. Bollenbacher y. Harris, 196 
Ind. 657, 148 NE 417; Schurtz v. 
Grand Rapids, 199 Mich. 20, 165 NW 
766; Walter vy. McClellan, 48 Misc. 
215, 96 NYS 479; Henderson vy. West 
‘Nissouri, 23 Ont. L. 651, 2 OntWN 
1131, 19 OntWR 292. 

[a] In a suit to enjoin the exe- 
tution of municipal bonds. to provide 
funds for the payment of common 
stock of a water company for which 
ythe municipality had -subscribed, the 
water company could properly be ad- 
mitted as a party defepdant, Bollen- 
bacher v. Harris, 196 Ind. 657, 148 
‘NE 417. 

_ [b] Ina suit against a municipal- 
ity to enjoin payment of certain legal 
fees, the attorney claiming such fees 
/was, properly allowed to intervene. 
\Schurtz v. Grand. Rapids, 199 Mich. 
20, 165 NW 766. 

' [ce]. In a suit to enjoin the execu- 
tion of a contract for a public im- 
provement, the contractors should 
upon their application be made par- 
ties. Walter v. McClellan, 48 Misc. 
215, 96 NYS 479: 

[ad] School board was permitted to 
‘intervene to uphold a by-law of a mu- 
nicipal council making an appropria- 
tion for a school, where it appeared 
‘that the municipal council would not 
attempt to uphold the by-law on ap- 
peal in a proceeding by a ratepayer 
'to quash. Henderson v. West Nis- 
souri, 23 Ont. L. 651, 2 OntWN 1131, 
19 OntWR 292. 
9. Coyne v. 57 Misc.- 


8 Yonkers, 
366, 


109 NYS 625. 
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[§ 4610] h. Process.°° There is authority for the 
view that a writ of summons in a ratepayer’s action 
should in the body thereof describe plaintiff as a 
ratepayer,®! and should also contain an’ indorse- 
ment showing the representative capacity of plain- 


tiff.22 However, where defendant 


omission, plaintiff should be permitted to amend so 
as to show that he is suing in a representative 


capacity.°** 


{§ 4611] i. Pleading—(1) In General. 
as to pleadings applicable in civil actions in gen- 
eral®* apply in taxpayers’ actions.®® 

[§ 4612] (2) Complaint, Petition, or Bill®*°—(a) 
General rules as to complaints, peti- 


In General. 
tions, or bills®? apply in taxpayers’ 


90. Process in general see Process 
[82 Cye 412]; Equity §§ 357-372. 

91. Cluff v. Ottawa, 23 OntWN 43. 

92. Cluff v. Ottawa, supra. 

93. . Cluff v. Ottawa, supra. 

94. See Equity §§ 374-669; Plead- 
ing [sl _Cye 1). 

95. See cases infra §§ 4612—4618. 

96. Bill or complaint in suit for: 
Cancellation of instruments in gen- 

eral see Cancellation of Instru- 

ments §§ 143-187. 

Injunction in general see Injunctions 

$3 528-559. x 

97. See Pleading [31 Cyc 92-125]; 
Equity §§ 389-452. 

98. See cases 
and §§ 4613-4615. 
- [a] Form of petition in a suit to 
restrain municipal authorities from 
printing the names of certain candi- 
dates for office On ballots, such print- 
ing involving the expenditure of mu- 
nicipal funds. Stocke v. Edwards, 
295 Mo. 402, 244 SW 802. 

99. Ala—Blakey v. Montgomery, 
144 Ala. 481, 39 S 745. 

Cal.—Hartigan v. Los Angeles, 170 
Gal 3135149" P 590. 

Jll.—Sherlock y. Winnetka, 59 Ill. 
389; Huggins v. Pinckneyville, 239 
Til. A. 213. 

Ind.—Cason v. Lebanon, 153 Ind. 
567, 55 NE 768; Brashear v. Madison, 
142 Ind. 685, 36 NE 252, 42 NE 349, 
33 LRA 474, 

Iowa.—Collins v. Keokuk, 147 Iowa 
605, 125 NW 281. 

Ky.—Bosworth v. Middlesboro, 190 
Ky. 246, 227 SW 170; Carter v. Krue- 
ger, 175 Ky. 399, 194 SW 553. 

Md.—Davidson v. Baltimore, 96 Md. 
509, 53 A 1121, 

Minn.—Tiedt v. Argyle, 129 Minn. 
259, 152 NW 412. 

N. Y.—Ziegler vy. Chapin, 126 N. Y. 
342, 27 NE 471; Sheehy v. McMillan, 
26 App. Div. 140, 49 NYS 1088; Mad- 
den vy. Van Wyck, 35 Misc. 645, 72 
NYS 135. 

N. C.—Merrimon v. Southern Pav. 
ete., Co:,.142 N. C. 539, 55 SE 366, 8 
LRANS 574. 

Okl.—Hume vy. Wyand, 68 Okl. 261, 
IWS: S13" 

Or.—Terwilliger Land Co. v, Port- 
land, 62° Ox%1.01)' 123° P57. 

Tex.—Williamson v*Cayo, (Civ. A.) 
198 SW 643. 

[a] MDlustrations.—(1) In a suit 
to declare void an election held to 
determine the question of issuing 
bonds it is not sufficient to allege 
that illegal votes were received but 
it must be shown that such votes af- 
fected the result of the election. 
Woolley v. Louisville Southern R. 
Go,, 93 Ky. 223,19 SW 595,15 Kyl 
13. (2) The complaint in a suit to 
enjoin the letting of a contract on 
the ground that it may result in the 
increase of indebtedness beyond the 
constitutional limitation should al- 
lege that the city, if such debt comes 
into existence, will pay or attempt 
to pay the same. Cason v. Lebanon, 
153 Ind. 567, 55 NE 768. (3) A com- 
plaint in an action under some stat- 
utes, which fails to show that de- 
fendant municipal officers intend or 


infra this section; 
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has waived the 


[s§ 4610-4612 


it must allege all facts necessary to authorize the 
relief demanded,®® as for example, the facts show- 
ing illegality or lack of authority,1 fraud, collu- 
‘sion, or bad faith,? or the waste of, or injury to, 
municipal property,? as a necessary element of 
plaintiff’s right to relief. 

Certainty. In accordance with general rules* the 
allegations must be definite and certain.® 


But un- 


certainty in the allegation does not necessarily ren- 


The rules 


der the complaint subject to general demurrer.® 
Issuable facts and not mere conclusions or general, 


allegations must, under general rules,’ be alleged 


Thus 


threaten to perform any act, is in- 
sufficient. Sheehy v. McMillan, 26 
App. Div. 140, 49 NYS 1088. ‘ 

1 Ala—Blakey v. Montgomery, 
144 Ala, 481, 39 S 745. 

Cal.—Hartigan vy. Los Angeles, 170 
Cal; 313, 149). P- 590. 1 

Tll._— Huggins v. Pinckneyville, 239 
Tl. A.) 213: 

Ind.—Rice v. Indianapolis, 183 Ind. 
203, 108 NE 584; Seward v. Liberty, 
142 Ind. 551, 42 NE 39. 

Ky.—Bosworth v. Middlesboro, 190 
Ky. 246, 227 SW 170; Ahrens v. 
Louisville, 186 Ky. 579, 217 SW 907; 
Carter v. Krueger, 175 Ky. 399, 194 
SW 553. 

Ma.—Davidson y. Baltimore, 96 Md. 
509% 53° A WT21- 

Minn.—Tiedt v. Argyle, 129 Minn. 
259, 152 NW 412. 

IN. Y.——Hoppexr) ‘ve. Willcox, (P55 
App. Div. 213, 140 NYS 277; Barhite 
v. Home Tel. Co., 50 App. Div. 25, 
63 NYS 659. 

Okl.—Tobin v. Shawnee, 95 Okl. 
297, 219 P 896. 

Or.—Terwilliger Land Co. v. Port- 
land, 62 Or..101, 123 P 57; Steffin v. 
Hill, 16 Or. 232, 17 P 874. 

Tex.—Williamson y. Cayo, (Civ. A.) 
198 SW 643; Nalle v. Austin, (Civ. A.) 
21 SW 375. 

[a] Tlustrations.—(1) Allegations 
must show that an indebtedness will 
exceed the permitted limitation, 
where that fact is material, Carter 
v. Krueger, 175 Ky: 399, 194 SW 553. 
(2) A complaint in a suit to enjoin 
the issuance of bonds was held not 
to show that the issue would increase 
the indebtedness beyond the _ per- 
mitted limitation. Bosworth v. Mid- 
dlesboro, 190 Ky. 246, 227 SW 170. 
(3) A petition in a taxpayer’s suit 
to restrain the isSuance of bonds, on 
the ground that publication of the 
notice of the election on the question 
of issuance was defective, was in- 
sufficient, where it did not show the 
nature or extent of the publication. 
Ahrens v. Louisville, 186 Ky. 579, 
217 SW 907. (4) Complaint in a suit 
to restrain a city and a light com- 
pany from carrying out a contract 
for public lighting did not state a 
cause of action within Public Utili- 
ties Act § 47, as it was not shown 
that contemplated payments would 
be unlawful. Rice v. Indianapolis, 
183 Ind. 208, 108 NE 584. (5) An 
allegation that the minutes or pro- 
ceedings of a municipal council fail 
to show certain facts is not equiva- 
lent to an allegation that such facts 
do not exist. Blakey v. Montgomery, 
144 Ala. 481, 39 S 745. 

2. Seward y. Liberty, 142 Ind. 551, 
42 NE 39; Barhite v. Home Tel. Co., 
50 App. Div. 25, 63 NYS 659; Knowles 
v. New York, 37, Mise. 195, 75 NYS 
189 [aff 74 App, Div. 632 mem, 77 
NYS 1130 mem (aff 176 N. Y. 430, 
68 NE 860)]; Feeley v. Wurster, 25 
Misc. 544, 54 NYS 1060; Merrimon v. 
Southern Pav., etc., Co.. 142 N. C. 
539, 55 SE 366, 8 LRANS 574, 

[a] Facts sufficient to overcome 
the presumption (1) that municipal 
officers acted in good faith and ac- 


actions.°8 


in the complaint or bill.® 
gations as to illegality or lack of authority,® as to 


This rule applies to alle- 


cording to law (see infra § 4621) (2) 
must be alleged. in the complaint 
(Brashear y. Madison, 
36 NE 252, 42 NE 349, 33 LRA 474). 

[b] Allegations sufficient.—Bates 
v. Hastings, 145 Mich. 574, 108 NW 
1005; Murphy v. Greensboro, 190 N. C. 
268, 129 SE 614. 

3. Hopper.v. Willcox, 155 App. 
Div. 213, 140 NYS 277; Bush vy. Coler, 
60 App. Div. 56, 69 NYS 770 [aff 170 
N. Y. 587 mem, 63 NE 1115 mem]; 
Vandervoort v. Troy, 130 Misc, 151, 
223 NYS 454, 

4. See Equity §§ 405-416; Plead- 
ing [31 Cyc beeps 

5. Merrimon y. Southern Pavy., etc., 
Con. 4ES2 ON Gee aoobe, OD: Bohl ees DOr 
LRANS 574; Meyers v. Walker, (Tex. 
Civ. A.) 264 SW 314; Nalle vy. Austin, 
(Tex. Civ, A.) 21 SW 375, 

Certainty in bills or complaints in 
suits for injunctions in general< see 
Injunctions §§ 531-536. 

6. See infra § 4617. 

7 See Equity § 407; Pleading [31 
Cye 49-64]. \ 

8 Cal—Hllis Landing, ete., Co. 
Ore 70. Cal. A. 720, 2349 2 

Ga,—Board of Lights, ete, v: Dobbs, 
151 Ga. 53, 105 SE 611. 

Ind.—Seward y. Liberty, 142 Ind. 
515, 42 NE 39; Foland v. Frankton, 
142 Ind. 546, 41 NE 1031. 

N. Y.—Talcott v. Buffalo, 125. N. Y. 
280, 26 NE 263; Bush y. Coler, 60 
App. Div. 56, 69 NYS 770 [aff 170 N. 
Y. 587 mem, 63 NE 1115 mem]; Bar- 
hite v. Home Tel.'Co., 50 App. Div. 
25, 63 NYS 659; Vandervoort v. Troy, 
130 Misc. 151, 223 NYS 454, 

Okl.—Tobin v. Shawnee, 95 Ok. 
297, 219 P 896; Weber v. Dillon, 7 
Okl. 568, 54 P 894. 

Conclusions in bills or complaints 
in suits for injunctions in general 
see Injunctions §§ 5338, 534, 

9. Cal.—Ellis Landing, etc., Co. v. 
Leys pagent 70; Cal, A.) 720; 2384) 12 

Ga.—Board of Lights, etc. v. Dobbs, 
tbh Ge. a ey SE 611. 

inn.—Tiedt v. Argyle, 129 Minn. 
259, 152 NW 412. faa 


. Y¥.—Barhite v. Home Tel. Co., 
50 App. Div. 25, 63 NYS 659. 
Okl.—Tobin vy. Shawnee, 95 Ok. 


297, 219 P_ 896; Hume y. Wyand, 68 
Okl. 261, 178 P 813. 

[a] MIllustrations—(1) In a suit 
to restrain a municipal corporation 
from entering into a certain contract, 
an allegation in the complaint that 
the proceedings of the common coun- 
cil looking to a change in the manner 
of lighting a particular street were 
illegal official acts is not an averment 
of an issuable fact, but the statement 
of a legal conclusion. Talcott v. 
Buffalo, 125 N. Y. 280, 26 NE 263. 
(2) A petition, in a suit to enjoin the 
sale of refunding bonds, merely al- 
leging that the indebtedness refunded 
was incurred in violation of consti- 
tutional and statutory provisions, 
does not state facts sufficient to con- 
stitute a cause of action as the al- 
legation did not show whether in- 
debtedness was within or without 


—. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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fraud, collusion, or bad faith,!° and as to waste 
of, or injury to, municipal property.1! 
allegations of facts sufficient to bring the case within 
a statutory provision giving a taxpayer the right 
to sue have been held sufficient, notwithstanding a 
failure to characterize in the words of the statute 
the acts complained of.1? But a complaint contain- 
ing general allegations of waste and illegal, cor- 


rupt, or fraudulent official action 


municipal officers has been regarded as sufficient on 
appeal to sustain the jurisdiction of the lower court 
to grant an injunction restraining such action.!? 

In the notes will be 
found illustrations of complaints, petitions, or bills 


Miscellaneous illustrations. 


~ MUNICIPAL CORPORATIONS 


cient. 
Conversely, 


on the part of 


‘which have been regarded as sufficient'* or insuffi- 


the limitation fixed. Hume v. Wy- 
and, 68 Okl. 261, 173 P 813. 

10. Seward vy. Liberty, 142 Ind. 
551, 42 NE 39; Knowles v. New York, 
176 N. Y. 4380, 68 NE 860; Barhite 
v. Home Tel. Co., 50 App. Div. 25, 63 
NYS. 659. 

[a] Illustrations.—(1) Suit to de- 
clare a contract void, to enjoin the 
continued performance of such con- 
tract including further payments 
thereunder, and to recover moneys al- 
ready paid. Knowles v. New York, 
176 N. Y. 430, 68 NE 860. (2) Suit 
to enjoin the making of a contract. 
Brashear v. Madison, 142 Ind. 685, 
36 NE 252, 42 NE 349, 33 LRA 474. 

1l. Bush v. Coler, 60 App. Div. 
56, 69 NYS 770 [aff 170 N. Y. 587 
mem, 63 NE 1115 mem]. 

12. Hicks v. Cocks, 167 App. Div. 
862) 1538 NY S* 776. 

13. See infra § 4637. 

14. See infra this note. 

[a] Recovery, or compelling res- 
titution, of funds or other property.— 
(1) Action to compel certain officers 
to restore to the municipality moneys 
wrongfully appropriated out of pub- 
lic funds. Burns v. Essling, 154 
Minn. 304, 191 NW 899. (2) Action 
to compel officers to repay money il- 
legally expended. Osburn v. Stone, 
170 Cal, 480, 150 P 367; Burns _ v. 
Murray, 163 Minn. 53, 203 NW 610. 
(3) Action to compel restitution by 
municipal officers and recipient of 
moneys improperly expended. Rich- 
ter v. Savannah, 160 Ga. 178, 127 
SE 739. (4) Action to compel a mu- 
nicipal officer to refund an excessive 
amount paid him as salary. Dren- 
nen v. Griffin, 150 Ala. 241, 43 S 
785; Griffin v. Drennen, 145 Ala. 128, 
40 S$ 1016. (5) Action to recover, on 
behalf of the municipality, from mu- 
nicipal officers and a contractor mon- 
eys paid out under an alleged illegal 
contract. Neacy v. Drew, 176 Wis. 
348, 187 NW 218. (6) Action against 
the sureties on the bonds of munici- 
pal officers to compel the restoration 
to the municipality of funds wrong- 
fully appropriated out of the public 
funds by such officers. Burns v. Ess-) 
ling, 154 Minn. 304, 191 NW 899. 

[b] Restraining action-(1) Suit 
to enjoin the performance of a con- 
tract. Ayers v. Jacksonville, 171 Ill. 
A. 129. (2) Suit to enjoin entering 
into a contract. Murphy v. Greens- 
boro, 190 N. C. 268, 129 SE 614. (3) 
Suit to enjoin the performance of a 
contract alleged to have been let 
without prior advertisement for bids 
as required by ordinance and statute. 
Croasdill v. Philadelphia, 18 Pa. Dist. 
719. (4) Suit to enjoin the making 
of a contract in which the complaint 
alleged the secret acceptance of a 
bid, not submitted or opened accord- 
ing to law, and the delegation of the 
council’s authority to a committee 
appointed to determine award. Mur- 
phy v. Greensboro, supra. (5) Suit 
to prevent issuance of municipal 
bonds for public improvements. Ter- 
williger Land Co. v. Portland, 62 Or. 
101, 123 P 57. (6) Suit to enjoin the 
issuance of bonds on the ground of 
submission -of a dual proposition. 
Julson v. Sioux Falls, 48 S, D, 452, 


205 NW 48. (7) Suit to enjoin the 
issuance of bonds which would create 
an indebtedness in excess of the con- 
stitutional debt limit. East Moline 
v. Pope, 224 Ill. 386, 79 NE 587. (8) 
Suit to prevent the issuance of prom- 
issory notes in payment for work 
done under a contract alleged to be 
invalid. Terwilliger Land Co. v. 
Portland, supra. (9) Suit, under Gen. 
L. c 40 § 538, to prevent an alleged 
wrongful payment of municipal 
funds. Rich v., Malden, 252 Mass. 
213, 147 NE 586. (10) Suit, under 
Gen. L. ec 40 § 53, to restrain illegal 
payment, in which allegations were 
held sufficient to show that payments 
under an amended contract were pro- 
posed in the immediate future. Morse 
v. Boston, 253 Mass. 247, 148 NE 813. 
(11) Suit, under Gen. L. c 40 § 53, to 
restrain illegal payments, in which 
allegations were held sufficient to 
show that payments proposed were 
without consideration. Morse v. Bos- 
ton, supra. (12) Suit to enjoin a 
municipality and its officers from 
paying out money under an illegal 
contract, Neacy v. Milwaukee, 171 
Wis. 311, 176 NW 871. (18) Suit to 
enjoin payments under contract, in 
which the bill alleged that the con- 
tract contained conditions;/which were 
not embraced in the public notice for 
bids and that the stipulations and 
agreements by the contractor induced 
the letting of the contract in disre- 
gard of the fact that another was the 
lowest responsible bidder on the ad- 
vertised basis. Inge v. Mobile Bad. 
of Public Works, 135 Ala. 187, 33 S 
678, 98 AmSR 20. (14) Suit to re- 
strain payment by municipal author- 
ities of certain special assessments 
on the property of abutting owners, 
which assessments the municipal au- 
thorities had improperly assumed and 
made provision for payment thereof 
out of municipal funds. Savannah v. 
Richter, 160 Ga. 177, 127 SE 148. (15) 
Suit to restrain municipal authorities 
from printing the names of certain 
candidates for office on ballots, such 
printing involving the expenditure of 
municipal funds. Stocke v. Edwards, 
295 Mo. 402, 244 SW 802. (16) A 
complaint,: in a suit, to enjoin the 
installation of a water supply sys- 
tem, which alleges the inability of 
the town to comply with a statutory 
provision relating to the protection 
of watersheds, and which sets forth 
facts showing that it will be impos- 
sible to use the water, and that it 
will endanger the health of the in- 
habitants, is sufficient to require the 


town to answer, although the com- 
plaint does not allege corruption or 
moral turpitude. Jones v. North 
Wilkesboro, 150 N. C. 646, 64 SE 
866. 

[ec] Cancellation or annulment.— 
Suit to cancel an instrument by 


which a municipality acquired the 
use of land, based on the theory of 
excessive expenditures. Mahoney v. 
San Francisco, (Cal.) 257 P 49. 

[d] Suit to determine rights as 
to water power and to prevent ob- 
struction.—Complaint held sufficient 
in an action to determine the rights 
of a municipal corporation and others 
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[§ 4613] (b) Compliance with Conditions. Un- 
der general rules’® plaintiff should allege facts which 
show compliance with conditions on which his right 
to sue depends.1* 
pends on his having requested the municipality or 
the municipal authorities to take the steps neces- 
sary for the proper protection of the interests of 
the municipality and of the taxpayers unless such 
request would be useless,'® he should allege that 
he made such request,’® or should allege such facts 
as will show that such request would be useless or a 
mere idle ceremony.”° 

[§ 4614] (c) Description of, and Statement as to, 


Thus, where his right to sue de- 


in regard to certain water power, and 
to prevent one of defendants, a pri- 
vate individual, from constructing a 
dam in the stream involved. Carpen- 
ter v. Wise, 92 Misc, 246, 155 NYS. 
996 [motion for leave to app to Ct. 
of App. den 174 App. Div. 926 mem, 
159 NYS 1104 mem]. 
15. See infra this note. 

_ [a] Injunction.—(1) Suit to en- 
join a city from letting a contract 


for the improvement of a street. 
Cason v, Lebanon, 153 Ind. 567, 55 
NE 768. (2) Suit to restrain the 


creation of an indebtedness alleged to 
be in excess of the constitutional lim- 
itation. Brashear v. Madison, 142 
Ind, 685, 36 NE 252, 42 NE 349, 33 
LRA 474. _ (8) Suit for injunction in 
which plaintiff assailed as unconsti- 
tutional a statute giving a preference 
to citizens in employment on public 


works. Lee v. Lynn, 223 Mass. 109, 
111 NE 700. 
{b] Avoidance and injunction.—A 


bill in a suit to have a subscription 
by a city for the stock of a railroad 
company declared void and to enjoin 
payment, which alleges a failure of 
the railroad company to locate its 
shops in the city and to deposit cer- 
tain stock certificates in fulfillment 
of conditions precedent to the city’s 
subscription, is demurrable for fail- 
ure to allege that the company has 
located its shops elsewhere, or that 
it has no purpose of locating them 
in the city, and that it ehas refused 
to deposit the certificates, or that the 
city was about to pay its subscrip- 
tion without requiring such deposit. 
Sweeney v. Tennessee Gent.. R. Co., 
118 Tenn. 297, 100 SW 732. 


16. See Pleading [31 Cye 107, 
108]; Equity § 418. 

17. See cases infra this section. 

18. See supra § 4596, 


19. Davis v. Fogg, 78 Ind. 301; 
Reed v. Cunningham, 126 Iowa 302, 
101 NW 1055; Merrimon y. Southern 
Pav., etc., Co., 142 N. C. 539, 55 SE 
366, 8 LRANS 574; Ryan y. Olson, 
183 Wis. 290, 197 NW 727. 

20. Reed v. Cunningham, 126 Iowa 
302,, 101 NW 1055; Merrimon v. 
Southern. Pav., etc.,°Co., 142 N. CG 
539, 55 SE 366; Ryan vy. Olson, 183 
Wis. 290, 197 NW 727. 

[a] Allegation held sufficient (1) 
to show that request was not re- 
quired. Burns v. Essling, 154 Minn. 
304, 191 NW 899; Murphy v. Greens- 
boro,s 19.0), NuiGe “268; 729" Sin oLe: 
Jones v. North Wilkesboro, 150 N. C. 
646, 64 SE 866. (2) Where certain 
persons were joined as parties de- 
fendant in an action to set aside as 
fraudulent a conyeyance of municipal 
property and were charged with col- 
lusion as president and trustees of 
the corporation, it was held that the 
complaint was sufficient to show that 
plaintiff had capacity to sue, al- 
though there was no express allega- 
tion that the trustees and president 
who were in office when the summons 
was served were the same as the 
ones named in the complaint as there 
was a presumption that the situation 
continued until the contrary was 
shown. Ryan vy. Olson, 183 Wis. 290, 
197 NW 727, 
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Parties; Capacity of Plaintiff.2! Where plaintiff 
sues as a taxpayer, his pleading should show that 
he is a taxpayer.*? Moreover, it has been held 
that ordinarily the complaint or bill should allege 
‘that suit is brought on behalf of all taxpayers as 
well as those who are named_as parties.** But the 
omission of such allegation is not fatal where the 
complaint or bill clearly shows upon its face that 
the right sought to be vindicated is a public right 
and the primary relief demanded is relief to which 
the whole body of taxpayers only is entitled.24 Alle- 
gations showing plaintiff taxpayer’s relations to the 
municipality, and his request to the solicitor to bring 
an action, and the refusal of such request, have been 
held sufficient to show plaintiff’s capacity to bring 
an action under some statutes.?> 

Defendants. In an action to enforce the liability 
of members of a municipal council for wrongfully 
permitting payments to another officer, defendants 
need not be described as ‘‘ trustees.’ ’#6 

[§ 4615] (d) Interest of Plaintiff and Injury or 
Damage. Under general rules,?* in a taxpayer’s 
action, the complaint or bill must allege facts show- 
ing a right or interest in plaintiff which entitles 
him to sue,?® distinct from that of the general 
public.2® The general rule that the bill or com- 
plaint should show injury*® applies,** and the alle- 
gations should show that plaintiff’s interests as a 
taxpayer are or will be affected or prejudiced by 
the act which it is sought to enjoin or to redress.*? 


21. Cross references: 
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But it has been held that the bill or complaint in 
a sult for an injunction need not show damage or 
injury other than that which presumably results 
from the mere violation of the particular right in- 
volved. A complaint shows an injury to plaintiff 
where it shows that he is a taxpayer and that pay- 
ments upon an unauthorized contract are to be 
made out of the general treasury of the munici- 
pality.*4 

Amount of taxes or assessment; increase of tax. 
The fact that plaintiff does not state in express 
terms that the burden of taxation will be increased 
by the alleged wrongful acts does not render the 
complaint insufficient ;*° it is sufficient for plaintiff 


_to allege facts from which it will appear that the 


municipality will be deprived of certain revenue 
which otherwise must be raised by taxation.°® But 
a failure to allege facts from which it appears that 
plaintiffs’ taxes would be increased has been re- 
garded as material.*’ In a suit to enjoin the mis- 
application of public funds, it is not necessary to- 
allege the amount of taxes paid or to be paid by, 
plaintiff.*° Where the statute requires that plain- 
tiff’s assessment shall be a certain amount,?® the 
complaint should allege the amount of plaintiff’s 
assessment.*° 

Miscellaneous illustrations. In the notes will be 
found illustrations of cases in which allegations 
as to the interest of, or injury to, \plaintiffs have 
been held sufficient*t or have been regarded as 


33. Baltimore v. Keyser, 72 Md. 


Description of parties in complaint or 
bill in general see Pleading [381 
Cyc 96-99]; Equity §§ 392, 395, 396. 

Parties in taxpayers’ actions see su- 
pra §§ 4602—4609. st 

Showing interest of or injury to 
plaintiff see infra § 4615. : 

22. Michigan City v. Marwick, 67 

Ind. A. 294, 116 NE 434, 119 NE 154, 

155 [cit Cyc]; Barker v. Phelps, 39 


o. A. 288 
MO] Action to recover misappro- 
priated funds.—Michigan City vi 
Marwick, 67 Ind. A, 294, 116 NE 434, 

BE 154. 
Aan Kelly v. Baltimore, 53 Md. 
134; Wilson v. Blaine, 262 Pa. 367, 
i105 A 555; Thorndike v. Milwaukee 


Auditorium Co., 143 Wis. 1, 126 NW 


881; Cawker vy. Milwaukee, 133 Wis. }, 


35, 113 NW 417. See also Wood v. 
Draper, 24 Barb. (N. Y.) 187,.4 AbbPr 
322 (where the court, apparently as- 
suming the right of a taxpayer to 


sue in the absence of statute, recog- |, 


i the rule of the text). 
ae In Canada (1) the allegations 
should show that the action or suit 
is on behalf of all ratepayers (El- 
worthy v. Victoria, 5 B. C. 123; Brog- 
din v. Upper Canada Bank, 13 Grant 
Ch, (Ont.) 544) (2) except those rate- 
payers who are defendants (Elworthy 
vy. Victoria, supra; Morrow v. Con- 
nor, 11 Ont. Pr. 423). 

Plaintiff as representative party 
see supra § 4603. 


Taxpayer's action as representative |! 


action in general see supra § 4593. _ 
24, Thorndike v. Milwaukee Audi- 

torium Co., 143 Wis. 1, 126 NW 881; 

Cawker v. Milwaukee, 133 Wis. 35, 113 
WwW 417. 

Oe Butler v. Karb, 25 OhS&CP 

210, 16 OhNPNS 593 [rev on other 

grounds 96 Oh. St. 472, 117 NE 953]. 
26. 


423, : 
27. See Equity § 418; Pleading [31 
Cye 1021. 


28. Michigan City v. Marwick, 67 
Ind. A. 294, 116 NE 434, 119 NE 154; 
Kimmerle v. Cassopolis, 160 Mich. 
90, 125 NW 65; Nalle v. Austin, (Tex. 
Civ. A,) 21 SW 375. See Comins vy, 
Jefferson County, 3 Thomps. & C. 296 


Morrow v. Connor, 11 Ont. Pr. | 
-for injunctions in general see Injunc- |. 


294, 


merely showed plaintiff’s interest to 
be that of a general taxpayer held 
insufficient). ; 

Allegations as to plaintiff’s title 
and interest in suits for injunctions 
in general see Injunctions § 539. 

29. Davidson v. Baltimore, 96 Md. 
509, 53 A 1121, 

Interest supporting taxpayer’s 
right to sue in general see supra §§ 
4553, 4569. 


30. See Equity § 420; Pleading [31 
Cye 109]. 
31. Ind.—Spurrier v. Vater, 62 Ind. 


A. 669, 113 NE 732. ' 

Iowa.—Collins v. Keokuk, 147 Iowa 
605, 125 NW 2381. 

Md.—Davidson v. Baltimore, 96 Md. 
509, 53 A 1121: 

N. Y.—Johnston v. Garside, 65 Hun 
208, 20 NYS 327; Epstein v. Smith, 
121 NYS 854. 

Tenn.—Hurlbut v. Lookout Moun- 
tain, (Ch. A.) 49 SW 301. 

Tex.—Sayles v. Abilene, (Civ. A.) 
196 SW 1000; Wood v. Victoria, 18 
Tex. Civ. A. 573, 46 SW 284. 

[a]. Injury to municipal property. 
—A taxpayer’s complaint in a suit 
to enjoin the removal of sand from a 
city park authorized by the board of 
public works under statute, in order 
to show injury, must allege that the 
board did not discharge its duty of 


‘requiring a bond for damages caused 


by the excavation, Spurrier v. Vater, 
62 Ind. A. 669, 113 NE 782. 

[b] An action by an individual 
citizen to compel a levy of taxes will 
not lie in the absence of a showing 
in his petition that he has sustained 
special injury by the failure to levy, 
or that the city at large will suffer 
prejudice from the omission. Collins 
Rie 147 Iowa 605, 125 NW 

Allegations as to injury in suits 


tions §§ 540, 541. 

32. Rice v. Indianapolis, 183 Ind. 
203, 108 NE 584; Searle v. Abraham, 
73 Iowa 507, 35 NW 612; Davidson 
v. Baltimore, 96 Md. 509, 53 A 1121; 
Andrews v. South Haven, 187 Mich. 
153 NW 827, LRA1916A 908, 
AnnCas1918B 100, 


106, 19 A 706; Croasdill vy. Philadel- 
phia, 18 Pa. Dist. 719, 

[a] Advertising for bids and- 
award to lowest bidder.—(1) The bill 
in a Suit to enjoin payments under a 
contract alleged to be illegal because 
it was entered into without prelimi- 
nary advertisement for bids need not 
contain an allegation of special dam- 
age to plaintiff or to the city. Croas- 
dill v. Philadelphia, 18 Pa. Dist. 719. 
(2) In a suit to enjoin the execution 
of a contract illegally awarded with- 
out examining all the bids, it is not 
necessary to allege that the bid which 
was not opened and examined was 
lower than the one accepted. Balti- 
rok v. Keyser, 72 Md. 106, 19 A 

Necessity for special damages as 
element of ht to sue see 
4553, 4569. es J toe | 

34. -Hanson v. Hunter, 
ee ree Bee Oe NW 84. 

‘. andy v. New Orleans, 3 fe 
Ann. 107, 1S 593. | ie ae 
a cen v. ees Orleans, supra. 

J ayles v. llene, (Tex. iv. 
A.) 196 SW 1000. : eon 

[a] Allegations insufficient to 
show threatened increase of tax.— 
In a suit to enjoin street paving, the 
taxpayers’ allegation that the cost to 
the city, which is in truth and in fact 
cost to the taxpayers, of contem- 
plated paving, would be a certain 
amount, is not subject to necessary 
construction that taxes of petitioners 
would be increased, and bill is there- 
fore insufficient. Sayles v. Abilene, 
wee sa A.) aoe. 1000. 

4 icago v. Nichols Yen 
52 NE 359. Wi eae 

39. See supra § 4567. . 

40. Lees vy. Cohoes Motor Car Co., 
122 Misc. 373, 2083 NYS 65; Epstein v. 
Smith, 121 NYS 854. 

ey ts pare this note. 

a st of printi names on 
ballots.—A_ petition nee taxpayer 
Suing on behalf of himself and all 


86 Iowa 


others similarly situated, to enjoin a 


city board of election commissioners 
from printing on the official ballot of 
a@ general election the names of candi- 
dates for assessor, which alleged that 
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insufficient.*? 

[§ 4616] (3) Plea or Answer; Cross Bill or Cross 
Complaint.** General rules as to pleadings in de- 
fense** apply in taxpayers’ actions.*® . Thus defend- 
ant must plead affirmative matter on which he relies 
to meet plaintiff’s case.*® The view has been taken 
that ordinarily the defense of laches must be set 
up by plea or answer,*? but under certain condi- 
tions the question may be raised by demurrer.*® 
Where the right of plaintiff to sue depends upon 
the, ‘‘refusal, failure or neglect’’ of the proper 
officers to sue, an answer alleging that the munici- 
pality had not refused to bring the action is not 
sufficient to show that plaintiff was not authorized 
to'sue in the absence of a further allegation that 
there had not been a failure or neglect to sue.*? 

A cross complaint which seeks relief foreign to 
the subject matter of the suit cannot be sustained.®° 

[§ 4617] (4) Demurrer and Motions. General 
rules as to demurrers®! apply in taxpayers’ actions.°? 
While ordinarily the defense of laches must be set 
up by plea or answer,®*? under certain conditions 
the question may be raised by demurrer.** In pass- 
ing upon the sufficiency of the bill or complaint, 
the court can inquire only whether the pleading is 
sufficient under the rules of law to make a ease, if 
its allegations should be supported by competent 
proof.55 f 

Demurrer raising questions as to capacity to sue 
and parties. While the right to raise by special 
demurrer the claim that plaintiff has not legal 
capacity to sue has been recognized,°* the view has 
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been taken that the question as to whether certain 
taxpayers are authorized to act for and protect 
the rights of a municipality cannot be raised by 
demurrer.*’ It has been held that the fact that a 
municipality was not formally impleaded in' a tax- 
payer’s action to compel municipal officers to pay 
into the municipal treasury money illegally expended 
did not render the complaint subject to a general 
demurrer.®® 

Uncertainty in the allegations does not necessarily 
render a complaint subject to general demurrer.®? 

Admissions. In accordance with the general rule 
a conclusion of law is not admitted by a demurrer.*1 

Motion to strike. Under general rules® irrelevant 
or impertinent allegations may be stricken out on 
motion.® 
_ [§ 4618] (5) Amended and Supplemental Plead- 
ings.°* General rules as to amended and supplemen- 
tal pleadings® apply in taxpayers’ actions.®°* Thus 


the court has upheld or recognized the right of 
plaintiff to amend his pleading by inserting a state- 


ment as to the unwillingness and refusal of the 
municipal council to sue,*? a statement that the 
action is brought on behalf of the corporation in- 
stead of on behalf of plaintiff and other taxpayers,®® 
and a statement showing that the amount of plain- 
tiff’s assessment equals the minimum fixed in the 
statute which authorizes the action.®® It has been 
held that an amendment to a complaint in an action 
brought by plaintiff in an individual capacity, so as 
to convert the action into a taxpayer’s action, should 
not have been granted, as such amendment was 


plaintiff and other taxpayers had no 
adequate remedy at law, and that 
their burdens would be increased at 
least to the extent of the increased 
cost of printing the names, of candi- 
dates for assessor on the ballots, was 
held sufficient to show special and 
individual damage to plaintiffs by the 
threatened unlawful act of defend- 
ants through increasing the burden 
of taxation, which damage would 
constitute an injury peculiar to the 
taxpayers of the city, distinct from 
the general public. Stocke v. Ed- 
wards, 295 Mo. 402, 244 SW 802. 

42. See infra this note. 

{a] No presentation or allowance 


of claim.—Under a statutory provi-/4 


sion requiring all accounts against 
cities to be presented to and approved 
by the council before payment, a 
complaint alleging an unauthorized 
and illegal purchase of apparatus, but 
failing to allege that the bill was pre- 
sented to or allowed by the council, 
is insufficient to warrant an injunc- 
tion. Larkin v. Butte, 52 Mont. 410, 
158 P 316. ; 

43. Plea or answer in suit for: 
Cancellation of instrument in general 

see Cancellation of Instruments § 

181. 

Injunction in general see Injunctions 

§§ 560-562. 

44. See Equity §§ 453-584; Plead- 
ing [81 Cyc 126-240]. 

45. See infra this section. 

46. Osburn v. Stone, 170 Cal. 480, 
150: P-367. 

[a] Reasons for payment for im- 
provement out of municipal funds.— 
In an action to compel the restora- 
tion of funds improperly expended 
by defendant municipal officers if 
there were good reasons why certain 
payments were made out of the funds 
of the city and were not made a 
charge against the property owners 
benefited by the improvement in ques- 
tion, it was for defendants to show 
such reasons in their answer.  Os- 
burn -v. Stone, 170 Cal. 480, .150 P 


3007, Schnell v. Rock Island, 232 
Il. 89, 83 NE 462, 14 LRANS 874. 
“ Ta] Where plaintiff has not in his 


pleading undertaken to excuse the 
delay, defendant if he desires to avail 
himself of the defense of laches must 
ordinarily set it up in his answer, 
so as to give complainant an oppor- 
tunity to amend by making allega- 
tions accounting for the delay. Ayers 
v. Jacksonville, 171 Ill. A, 129. 


48. See infra § 4617. ; 
49. State v. Muskogee, 70 Okl, 19, 
14.2) PUG. 


Ss ney Reed y. Wing, 168 Cal. 706, 144 

64. 

[a] Illustration.—A cross com- 
plaint, in a suit to annul an order of 
a board of trustees declaring that a 
franchise ordinance has been re- 
jected, was held demurrable because 
it demanded that such ordinance be 
declared to be of no effect and that 
the franchise be held to be suspended 
pending an election, Reed v. Wing, 
168 Cal. 706, 144 P 964. 

Cross bill: 

In general see Equity §§ 596-617. 

In suit for injunction in general see 
Injunctions § 563. 

51. See Equity §§ 456-504; Plead- 
ing [31 Cyc 269-358]. 

Demurrer in suit for: 

Cancellation of instrument in gen- 
eral see Cancellation of Instru- 
ments § 180. 

Injunction in general see Injunctions 
§§ 564-568. 

52. See cases infra this section. 

53. See supra § 4616. 

54. Schnell v. Rock Island, 232 Ill. 
89, 88 NE 462, 14 LRANS 874. 

Raising by demurrer question as 
to laches in general see Equity § 469. 

55. Bates v. Hastings, 145 Mich. 
574, 108 NW 1005. 

[a] Considering character of de- 
fendants.—The court in passing on a 
demurrer to a complaint in a suit 
based on fraud, to enjoin certain acts 
of municipal officers, cannot consider 
the character of defendants nor the 
probability or improbability of their 
conspiring to do an unlawful act. 
Bates v. Hastings, 145 Mich, 574, 108 
NW 1005. 

56. Nicholson v. Maile, 15 OhS&CP 
682, 3 OhNPNS 201. 

{a] Dlustration.—Action to _ re- 


cover on behalf of municipal cor- 
poration money alleged to have 
been paid wrongfully to a certain 
municipal officer. Nicholson v. Maile, 
15 OhS&CP 682, 3 OhNPNS 201. 


57. Peo. v. Holten, 259 Ill. 219, 102 
NE 171. 
[a] Mlustration.—Suit in the 


name of the people prosecuted by 
taxpayers, to recover on a bond of 
the collector of taxes, taxes collected 
but not accounted for. Peo. v. Hol- 
ten, 259 Ill. 219, 102 NE 171. 

58. Osburn v. Stone, 170 Cal. 480, 
150 P 367. 

59. Osburn y. Stone, supra. 

{a]| Rule applied where in a tax- 
payer’s suit to compel municipal of- 
ficers to pay into the municipal treas- 
ury moneys illegally expended plain- 
tiff excused the uncertainty on the 
ground that the records did not 
enable him more specifically to de- 
scribe the illegal character of claims 
audited, allowed, and paid. Osburn 
v. Stone, 170 Cal, 480, 150 P 367. 


60. See Equity § 489; Pleading [31 
Cye 335]. 
61. Talcott v. Buffalo, 125 N. Y. 


280, ee ee 

62. ee Equity § 387; Pleadin 31 
Cyc 636-643]. 5 ate 

63. In re Millvale Borough No. 1, 
14 Pa. Co. 79. 

[a] Allegations as to political in- 
fluence and personal motives are ir- 
relevant and impertinent in a suit 
to enjoin the execution of a contract 
and the issuance of bonds for water- 
works, and will be stricken out. In 
Et Millvale Borough No. 1, 14 Pa. Co. 

64. Amended and supplemental 
pleadings in suits for injunctions in 
general see Injunctions §§ 569-574. 

65. See Hauity §8§ 618-657; Plead- 
ing [31 Cyc 359-524]. 


66. See cases infra this section. 

67. Black v. Ellis, 7 OntWR 490 
[app dism 12 Ont. L. 408, 7 OntWR 
69]. 

68. Shaw v. Jones, 6 OhS&CP 453, 


4 OhNP 372. : 

69. Hoey v, Dalton, 126 Misc. 194, 
2183 NYS 583; Wilkins v. New York, 
9 Misc, 610, 30 NYS 424. 
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not in furtherance of justice under the circum- 
stances.” Moreover, the refusal of an application 
to amend a complaint so as to permit litigation 
with respect to the interests of an adjoining mu- 
nicipality which forms no part of the defendant 


municipality has been upheld.’* 


a suit to restrain certain acts of municipal offi- 
cers, some of the acts in question are performed, 
the right of plaintiff to file a supplemental com- 
plaint seeking redress for the acts so performed 
has been upheld;*? but plaintiff cannot set up by 
supplemental complaint a different cause of action 
from that stated in the original complaint, which 
did not exist when the original suit was com- 


meneed.*8 


[§ 4619] j. Issues, Proof, and Variance. Under 
general rules’* evidence as to questions or issues 
not raised by the pleadings is not admissible;’° on 
the other hand evidence, otherwise proper, as to 


matters so raised is admissible.’® 


have been construed as not raising any issues of 


fact." 


[§ 4620] k. Evidence—(1) In General. Rules of 


70. Guenther v. Patch, 155 App. 
Div. 27, 140 NYS 223 [rev 76 Misc. 
649, 185 NYS 629]. 

[a] "Thus, where grade crossing 
commissioners contracted with a rail- 
road company to eliminate a grade 
crossing and to close a street, and 
the contract was confirmed by the 
legislature except as to action then 
pending, the lower court erred in per- 
mitting plaintiffs, who were suing in- 
dividually to open the street, there- 
after to amend, after time to do so 
had expired, so as to convert it into 
a taxpayer’s action. Guenther v. 
Patch, 155 App. Div. 27, 140 NYS 223 
[rev 76 Mise. 649, 185 NYS 629]. 

71. Reed v. Hibbing, 150 Minn. 
130, 184 NW 842. 

72. Latham y. Richards, 15 Hun 
GN, Mi). 129. 

73. Bush v. O’Brien, 58 App. Div. 
118, 68 NYS 651. 

[a2] Rule applied where the origi- 
nal complaint sought to restrain an 
illegal official act and the proposed 
supplemental complaint was framed 
on the theory that there had been 
waste and injury to the city com- 
mitted since the action was com- 
menced, and embraced acts which had 
no existence when the action was be- 
gun, and parties who were in nowise 
connected with the original acts 
which plaintiff sought to restrain. 
Bush v. O’Brien, 58 App. Div. 118, 68 
NYS 651. 

74. See Pleading [381 Cyc 680]; 
Equity §§ 676, 677. 

75. Roth y. Thibodaux, 137 La. 
210, 68 S 412. 

{a] Dlustration.—In the absence 
of an allegation of fraud, error, or 
exaggeration in a suit by taxpayers 
to annul a municipal contract, evi- 
dence is not admissible to show that 
the estimate of revenues is unfair 
or unreasonable. Roth v. Thibodaux, 
137 La. 210, 68 S 412, 

Admissibility of evidence in gen- 
eral see infra § 4623. 

76. Adel v. Woodall, 122 Ga, 535, 
50 SE 481; Montgomery v. Lafayette, 
154 La. 822, 98 'S' 259; Graves v. 
O’Neil, (Tex. Civ. A.) 189 SW 778. 

[a] Zlustrations.—(1) If a peti- 
tion in a taxpayer’s suit to annul a 
resolution of a city for funding the 
excess revenues into bonds and to 
enjoin the city from issuing such 
bonds alleges fraud, unfairness, er- 
ror, or exaggerations in the estimates 
of excess revenues, evidence is ad- 
missible to establish the fact. Mont- 
gomery v. Lafayette, 154 La. 822, 98 
S 259. (2) On the hearing of an ap- 
plication for an interlocutory injunc- 
tion plaintiff is entitled to introduce 


MUNICIPAL CORPORATIONS 


Where, pending 


Certain denials 


[8§ 4618-4621 


evidence applicable in civil actions in general’® ap- 
ply in taxpayers’ actions.”® 

[§ 4621] (2) Presumptions.®° General rules as to 
presumptions in civil actions*! apply in taxpayers’ 
actions.82. Thus, in accordance with general rules,®* 
the presumption is that the municipal authorities 
have acted and are acting regularly within the limits 
of their authority and without intention of violat- 
ing the law,8* and in good faith and not fraudu- 
lently.8®> The presumption as to the regularity and 
legality of official acts may be rebutted,®® but 
burden in this regard is on plaintiff.§? 

Acts or intention of electors. 
the issuance of bonds, the presumption has been 
indulged that all the electors are presumed to have 
voted at an election to authorize the bonds,** and 
that electors who failed to vote assented to the 
affirmative vote as shown by the returns.*® 

Injury or damage. 
where the act complained of is illegal or unauthor- 
ized, the law presumes that injury may result to the 


the 


In a suit to enjoin 


The view has been taken that, 


municipality, and through the municipality to the 


a deed to show his ownership of 
property within the boundaries of the 
municipality, where defendant has by 
answer denied that plaintiff is a tax- 
payer. Adel v. Woodall, 122 Ga. 535, 
50 SE 481. (38) Under allegations in 
defendant’s pleading charging that 
the record of a municipal council was 
incorrect, evidence to support such 
allegations is admissible. Graves y. 
O’Neil, (Tex. Civ. A.) 189 SW 778. 

77. See cases infra this note. 

[a] MTllustrations.—(1) Denial as 
to unlawful payments, Mines v. Del 
Valle, (Cal.) 257 P 580. (2) Denial 
as to material increase of taxation 
because of expenditure. Mines y. Del 
Valle, supra, 

78. See Evidence 22 C. J. p 1; 
Equity §§ 691—7071A1. 

79. See cases infra §§ 4621-4624 
passim. 

80. Presumptions in suit for: 
Cancellation of instrument in gen- 

eral see Cancellation of Instru- 

ments §§ 188-193, 

Pitan in general see Injunctions 
oO . 

81. See Evidence §§ 25-88. 

82. See cases infra this section. 

83. See Evidence §§ ‘69-71, 82. 

84. Ark.—Lackey v. Fayetteville 
Water Co., 80 Ark. 108, 96 SW 622. 


Ga.—Augusta v. Thomas, 159 Ga. 
435, 126 SE 144. 
Ind.—Cason v. Lebanon, 153 Ind. 


567, 55 NE 768; Brashear v. Madison, 
142 Ind. 685, 36 NE 252, 42 NE 349, 
33 LRA 474, 

, Ky.—Bosworth v. Middlesboro, 190 
Ky. 246, 227 SW 170; Southern Bitu- 
lithic Co. v. De Treville, 156 Ky. 513, 
161 SW 560. 

Minn.—McLean vy. North St. Paul, 
73 Minn. 146, 75 NW 1042. 

Mo.—Bauch vy. Cabool, 165 Mo. A. 
486, 148 SW 1003. 

Nebr.—Kelly y. Broadwell, 3 Nebr. 
(Unoff.) 617, 92 NW 648. 

Wash.—Twichell v. Seattle, 106 
Wash. 32, 179 P 127; Childs v. Ana- 
cortes, 5 Wash. 452, 32 P 217. 

[a] Legality of indebtedness.— 
(1) It will be presumed, in the ab- 
sence of a showing to the contrary, 
that the municipal authorities in in- 
curring an indebtedness act properly, 
and the fact that the limitation 
authorized by the constitution was 
exceeded cannot be made to appear 
until the valuation upon which the 
percentage named in such provision 
is to be estimated has been estab- 
lished as required by law. Childs v. 
Anacortes, 5 Wash, 452, 32 P 217. 
(2) In a suit to prevent the munici- 
pal authorities from taking certain 
action on the ground that an illegal 


taxpayers,®° and ‘that in a, suit to restrain the un- 


indebtedness will be created, it, can- 
not be assumed that those having 
authority would take such action as 
would result in the creation of such 
indebtedness. Augusta v. Thomas, 
159 Ga. 435, 126 SE 144. (3) The pre- 
sumption is that the officers of the 
city will not pay an indebtedness be- 
yond the constitutional limit. Cason 
v. Lebanon, 153 Ind. 567, 55 NE 768. 
[b] Excessive tax rates.—In the 
absence of allegation and proof to 
the contrary the court will not as- 
sume that the transactions in ques- 
tion will result in a tax rate in ex- 
cess of that permitted by statute. 
Tipton v. Shelbyville, 139 Ky. 541, 
107 SW 810, 32 KyL 1123. 
_ [ce]. Preliminary proceedings and 
investigation in general.—(1) In a 
suit by taxpayers to restrain the en- 
forcement of an ordinance whereby 
a city contracted for a municipal 
water supply it would be presumed, 
in the absence of any evidence, that 
the council made a proper investiga- 
tion to determine what would be the 
reasonable value of hydrant rentals. 
Lackey vy. Fayetteville Water Co., 80 
Ark. 108, 96 SW 622. (2) It will be 
presumed that the board of commis- 
sioners of a city when adopting an 
ordinance for the issuance and sale 
of bonds and the imposition of a tax 
to pay interest and to establish a 
sinking fund did not exceed its au- 
thority, and acted within constitu- 
tional rights, and one attacking the 
ordinance must plead the facts which 
demonstrate its invalidity upon the 
alleged constitutional grounds. Bos- 


worth v. Middlesboro, 190 Ky. 246, 
227 SW 170. 
[d] Canvass and declaration of re- 


sult of election—In a suit to re- 
strain the issuance of bonds, in the 
absence of testimony to the contrary, 
it will be presumed that a municipal 
election was canvassed and the re- 
sult declared, as required by law. 


Bauch vy. Cabool, 165 Mo. A, 486, 14 
SW 1008. a aed 
85, Perew v. North Tonawanda, 84 


Mise. 494, 147 NYS 678; Terrell v. 
Biron. 14 pokes 258, 35 NYS 1000; 
obinson y. Gilroy, 10 Mise. 205 
NYS 411. re a: 
86. Kelly v. Broadwell, 3 Nebr. 
(Unoff.) 617, 92 NW 643, 


87. See infra § 4622. 
88. Bauch vy. Cabool, 165 Mo. A. 
486, 148 SW 1003. * : 


89. Treat v. De Jean, 22 & D. . 
118 NW 709. a ; 
90. Queens County Water Co. v: 
Monroe, 83 App. Div. 105, 82 NYS 
610; Grace v. Forbes, 64 Misc. 130, 
118 NYS 1062. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,- 


§§ 4621-4622] ~ 


lawful use of municipal funds or other property, it 
may reasonably be presumed that the taxes of plain- 
tiff taxpayer would be increased by the illegal act 


in question. 
Continuance in office. 


in taxpayers’ actions.®° 


Under the general rule 
a presumption of the continuance in office of certain 
municipal officers charged with the commission of 
a wrongful act has been indulged. 

[$ 4622] (3) Burden of Proof. 
as to the burden of proof in civil actions®® apply 
Thus plaintiff has the bur- 
den of sustaining material allegations or claims es- 
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illegality or lack of authority,®? fraud or collusion,?? 
or undue influence. 
Fact or extent of injury or interest. 


In his ¢a- 


pacity as a taxpayer plaintiff must show that he 


has a special interest in the subject matter, distinct 
from that of the general public,? but in a repre- 
sentative suit to enjoin the dissipation of municipal 


funds plaintiff taxpayer need not prove the extent 


General rules 


sential to authorize the relief demanded,” such as 


_[a] Prevention of competitive bid- 
ding.— The fact that competitive bid- 
ding on a municipal contract as re- 
quired by statute is prevented in it- 
self furnishes presumptive evidence 
of injury to taxpayers. Grace v. 
Forbes, 64 Misc. 130, 118 NYS 1062. 

91. Nerlien vy. Brooten, 94 Minn. 
361, 102 NW 867. 

92. See Evidence’ §§ 28, 29. 

93. Ryan vy. Olson, 183 Wis. 290, 
197 NW 727. 

94 Burden of proof in suit for: 
Cancellation of instrument in general 

see Cancellation of Instruments §§ 

188-193. 
oe in general see Injunctions 


95. See Evidence §§ 13-24. 

96. See cases infra this section. 

97. Ark.—Lackey v. Fayetteville 
ee Co., 80 Ark. 108, 96 SW 


Ga.—Board of Lights, etc. v. Dobbs, 
151 Ga. 53, 105 SE 611. 

Ill.—Maffit v. Decatur, 322 Ill. 82, 
152 NE 602. 

Ky.—Carter v. 175 Ky; 
399, 194 SW 553. 

Md.—Smith v. Hayes, 98 Md. 485, 
FT MAwoS5: 

Mass.—Wheelock vy. Lowell, 196 
Mass. 220, 81 NE 977, 124 AmSR 543, 
12 AnnCas 1109. 

Minn.—McLean vy. North St. Paul, 
73 Minn. 146, 75 NW 1042. 

Mo.—Southworth vy. Glasgow, 232 
ape 108, 132 SW 1168, AnnCas1912B 

Mont.—O’Brien v. Drinkenberg, 41 
Mont. 538, 111 P 137. 

Nebr.—Kelly v. Broadwell, 3 Nebr. 
(Unoff.) 617, 92 NW 643. 

i Y.—Ziegler v. Chapin, 126 N. Y. 


Krueger, 


27 NE 471. 

N. C.—Bain v. Goldsboro, 164 N. C. 
102, 80 SE 256. 

Pa.—Yates v. Connellsville  Bor- 
ough, 21 Pa. Dist. 1048; Alexander v. 
Philadelphia, *7 Pa. Dist. 799. 


Tenn.—Burns  v. Nashville, 142 
Tenn. 541, 221 SW 828. 
Tex.—Marshall v. Elgin, (Civ. A.) 


143 SW 670. 

Wash.—Shields v. Seattle, 79 Wash. 
B08: 14057Pi35s. 

Ont.—Millmine v. Eddy, 47 Ont. L. 
275, 52 DomLR 312 (per Masten, J.). 

See Reed vy. Cunningham, 126 Iowa 
302, 101 NW 1055 (where record did 
not contain evidence of demand that 
action be prosecuted by the city, or 
circumstances obviating the necessity 
thereof). 

[a] Unreasonableness of contract. 
—Plaintiff has the burden of proving 
that a contract based on an ordinance 
is unreasonable where he relies on 
such unreasonableness in seeking to 
enjoin performance of the contract. 
ar a v. Decatur, 322 Ill. 82, 152 NE 
602. 

[b] Bona fide holding of bonds.— 
A.taxpayer who seeks to enjoin the 
collection of taxes by a municipality 
to pay bonds for an improvement has 
the burden of showing that the bonds 
are not in the hands of bona fide 
holders, where the municipality 
would be estopped to assert their in- 
validity against such holders. Mar- 
shall v. Elgin, (Tex. Civ. A.) 143 SW 
6 


0. 
98. Ga—Board of Lights, etc. v. 
Dobbs, 151 Ga. 53, 105 SE 611. 


l.—Central Illinois Pub. Serv. Co. 
v. Taylorville, 307 Ill. 311, 138 NE 
ie was v. Pinckneyville, 239 Ill. 


Ky.—Covington v. O. F. Moore Co., 
218 Ky. 102, 290 SW 1066; Carter v. 


Krueger, 175 Ky. 399, 194 SW. 553; 
Winchester v. Nelson, 174 Ky. 63, 
193 SW 1040. 

Mass.—Wheelock v. Lowell, 196 


Mass. 220, 81 NE 977, 124 AmSR 543, 
12 AnnCas 1109. 

Minn.—McLean y. North St. Paul, 
73 Minn. 146, 75 NW 1042. 

Mo.—Southworth v. Glasgow, 232 
Mo. 108, 1382 SW 1168, AnnCas1912B 
1267; Bauch y. Cabool, 165 Mo, A. 486, 
148 SW 1003. 

Mont.—O’Brien v. 
Mont. 538, 111 P 137. 

Nebr.—Kelly v. Broadwell, 3 Nebr. 
(Unoff.) 617, 92 NW 643. 

N. C.—Bain v. Goldboro, 164 N. C. 
102, 80 SE 256; Underwood v. Ashe- 
boro, 152 N. C. 641, 68 SE 147. 

Pa.—Kolb v. Tamaqua Borough, 
218 Pa. 126, 67 A 44, 

Tenn.—Burns  v. Nashville, 142 
Tenn. 541, 221.SW 828. 

Wash.—Shields vy. Seattle, 79 Wash. 
308, 140 P 353. 

Ont.—Millmine v. Eddy, 47 Ont. 
7) 275, 52 DomLR 312 (per Masten, 

[a] Burden of rebutting presump- 
tion of legality and regularity of acts 
of municipal officers is on plaintiff. 
Kelly v. Broadwell, 3 Nebr. (Unoff.) 
617, 92 NW 643. 

[b] Invalid expenditures in gen- 
eral.—(1) In a suit to enjoin muni- 
cipal authorities from paying the 
salary of an officer the burden was 
on plaintiffs to prove that the salary 
fixed was excessive and illegal as al- 
leged. Board of Lights, etc. v. Dobbs, 
151 Ga, 53, 105 SE 611. (2) In an 
action to compel municipal authori- 
ties to reimburse the municipality 
for illegal payments the burden of 
showing that such payments were 
not authorized because they did not 
tend to perfect certain rights of the 
municipality is on plaintiff. Mill- 
mine vy. Eddy, 47 Ont. L. 275, 52 
DomLR 312 (per Masten, J.). 

[ec] Unauthorized or invalid im- 
rovements.—(1) Plaintiff must prove 
that two thirds of the city commis- 
sioners had not voted that the city 
should carry on a public improve- 
ment without awarding a contract 
for the entire improvement. Hig- 
gins v. Pinckneyville, 239 Ill. A. 213. 
(2) An inhabitant of a city, seeking 
to restrain it from paying public 
money for the erection of a building 
on the ground that the building is 
intended to be used as a place for 
holding theatrical exhibitions, dances 
and other amusements, 
the use of municipal officers has the 
burden of proving the same. Whee- 
lock v. Lowell, 196 Mass, 220, 81 NE 
977, 124 AmSR 548, 12 AnnCas 1109. 
(3) In a suit to restrain municipal 
authorities from paying out funds 
for work in connection with repair- 
ing sidewalks, in which plaintiff al- 
leges that there was not any _ or- 
dinance authorizing the council to 
do the things which were ordered, the 
burden of proving that there was no 
such ordinance is on plaintiff. O’Brien 


Drinkenberg, 41 


and not for, 


or amount of his damages in case an injunction 
prayed for should be refused.* 
for plaintiff to show the amount of taxes which he 
has paid or which he is to pay.* 


It is not necessary 


if 


SE Drinkenberg, 41 Mont. 538, 111 P 
7 


37. 

[d] Invalid or unauthorized con- 
tracts in general.—(1) In a suit to 
enjoin a city from contracting for 
the purchase of fire apparatus upon 
the ground that the agreed pricg 
was greater than the lowest bid sub- 
mitted, and that the bid of the suc- 
cessful bidder did not comply with 
the specifications, the burden was on 
plaintiff to show that the bid ac- 
cepted was illegal as alleged. Shields 
v. Seattle, 79 Wash. 308, 140 P 353. 
(2) Where plaintiff relies on the ab- 
sence of an alleged prior ordinance 
to show that a contract was illegal, 
he must show that there was no such 
prior ordinanee. Kolb v. Tamaqua 
Borough, 218 Pa. 126, 67 A 44; Yates 
Wier noe Borough, 21 Pa. Dist. 


[e] Invalid or unauthorized bonds 
in general. Where, in a suit to en- 
join the issuance of municipal bonds, 
plaintiff’s allegation that the requi- 
site number of electors did not vote 
in favor of the bonds is put in issue 
by a general denial, the burden is 
on plaintiff to establish the allega- 
tion, Bauch v. Cabool, 165 Mo. A. 
486, 148 SW 1003. 

{f] Excessive indebtedness.—(1) 
Where plaintiff attacks certain acts 
of the municipality on the ground 
that an excessive indebtedness has 
or will result, he must prove such 
fact. Carter v. Krueger, 175 Ky. 399, 
194 SW 553; Southworth v. Glasgow, 
232 Mo. 108, 132 SW 1168, AnnCas 
1912B 1267. (2) -The rule applies 
where plaintiff taxpayer attacks the 
validity of a contract. Maffit v. De- 
catur, 322 Ill. 82, 152 NE 602; Cov- 
ington v. O, F. Moore Co., 218 Ky. 
102, 290 SW 1066. (3) The rule also 
applies where plaintiff attacks the 
validity of municipal bonds. Central 
Illinois Pub. Serv. Co. v. Taylorville, 
307 Ill, 311, 1388 NE 623; Winchester 
v. Nelson, 175 Ky. 63, 193 SW 1040; 
Bain v. Goldsboro, 164 N. C. 102, 80 
SE 256; Underwood v. Asheboro, 152 
N. C. 641, 68 SE 147. 

{g] Remission of tax penalties.— 
The burden of proof was on plaintiff 
taxpayers.in a suit against a mayor 
and board of commissioners based 
on the alleged wrongful remission of 
tax penalties and interest, to show 
that the penalties and interest were 
illegally remitted by defendants, and 
the extent of such remissions. Burns 
vee 142 Tenn, 541, 221 SW 
828. ; 

99. Lackey v. Fayetteville Water 
Co., 80 Ark. 108, 96 SW 622; Ziegler 
v. Chapin, 126 N. Y. 342, 27 NE 471; 
Perew v. North Tonawanda, 84 Misc. 
494, 147 NYS 678; Anders v. Phila- 
delphia, 235 Pa. 125, 83 A 939. 

[a] Suit to enjoin payments un- 
der a contract and to compel the 
contractor to account.—Anders v. 
Philadelphia, 235 Pa. 125, 88 A 939 
[dism app 20 Pa. Dist. 279]. 

1. Lackey v. Fayetteville Water 
Co., 80 Ark 108, 96 SW 622. 

2. Davidson v. Baltimore, 96 Md. 
509, 538 A 1121. 

3. St. Louis Civic League v. St. 
Louis, (Mo.) 223 SW 891. 

4. Chicago v. Nichols, 177 Ill. 97, 
52 NE 359. 
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[§ 4623] (4) Admissibility.’ Rules as to the ad- 
missibility of evidence in civil actions in general® 


apply in taxpayers’ actions.‘ 


Motive of plaintiff. Where the motive of plaintiff 
in instituting the action is immaterial,’ evidence as 


to his motive is not admissible.® 


Loss of right to sue; estoppel or waiver. 
taxpayers dc not lose their right to relief, if with 
knowledge of the fact they do not object to cer- 
tain illegal or unauthorized acts of the municipal 
authorities,?” evidence as to such knowledge and 
failure to object?® and as to participation in such 
acts to a certain extent on the part of some tax- 


payers! is immaterial. 


Fraud and bad faith. The rule has been laid 
down that the widest latitude should be permitted 
in the introduction of evidence to support allega- 


tions of fraud in a suit to enjoin 


*' 5. Admissibility of evidence in 

suit for: 

Cancellation of instrument in gen- 
eral see Cancellation of Instru- 
ments § 194, 

Se ees in general see Injunctions 


Evidence admissible under plead- 
ing see supra § 4619. 

6. See Evidence §§ 89-1729; Equity 
§§ 691-7074. 

7. See cases infra this section. 

[a] Evidence admissible.—(1) In 
a Suit to declare void a contract to 
pave sidewalks of a municipality on 
the ground that it was obtained by 
fraud, and to enjoin the issuance of 
bonds to the contractor, a municipal 
ordinance providing that no appro- 
priation should be made except at a 
regular meeting of the board of com- 
missioners was admissible, the con- 
tract having been made at a called 
meeting. Spruill v. Columbia, 153 N. 
C. 746,68 iSH (911. ¢2) Proof) that 
through the efforts of the contractor 
the ordinance requiring four commis- 
sioners to constitute a quorum was 
changed so as to make three com- 
missioners a quorum and that three 
were in attendance when the contract 
was made, was competent. Spruill 
v. Columbia, supra. (3) In a suit to 
enjoin a municipality and a mining 
company from carrying out an al- 
,leged conspiracy to destroy, by min- 
ing, a part of defendant municipality, 
testimony of defendant mining com- 
pany’s officers regarding their inten- 
tions as to steps to be taken before 
beginning to mine was proper to meet 
the charge that unlawful acts were 
contemplated or threatened. Reed v. 
Hibbing, 150 Minn. 130, 184 NW 842. 

[b] Evidence inadmissible or not 
to be considered.—(1) In an action 
to compel the restoration to the mu- 
nicipal treasury of moneys wrong- 
fully misappropriated, evidence that 
the authorities of other municipali- 
ties similarly situated had made simi- 
lar appropriations was immaterial. 
Burns v. HEssling, 163 Minn. 57, 203 
NW 605. -(2) Where taxpayers ob- 
jected to the issuance of bonds on 
the ground that such issuance would 
result in excessive indebtedness, 
items-of indebtedness contested by 
the municipality and in litigation 
cannot be considered. Winchester v. 
Nelson, 175 Ky. 63, 193 SW _ 1040. 
(3) In a suit to enjoin a municipality 
and a mining company from carry- 
ing out an alleged conspiracy to de- 
stroy, by mining, a part of defendant 
municipality, evidence that the min- 
ing company blasted a hole in a 
railway company’s right of way after 
obtaining the permission of a public 
commission to remove the tracks was 
not material. Reed v. Hibbing, 150 
Minn, 130, 194 NW 842. 

[c] Documentary and parol evi- 
dence in general—(1) In a suit to 
prevent the making of a contract on 
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[§§ 4623-4624 


a contract.12 Where, in a suit to prevent the mak- 
ing of a contract on the ground that statutory re- 
quirements as to letting to the lowest bidder have 
‘not been complied with, parol evidence to the effect 
that the municipal authorities acted fraudulently 
and from improper motives is admissible, notwith- 
standing the existence of the official records.** 
Evidence as to the validity of, or as 
to other matters involved in or affecting, elections 
has been held admissible** or inadmissible’® under 
the particular circumstances or in accordance with 
the views of the particular court. 

[§ 4624] (5) Weight and Sufficiency.'® 


General 


rules as to the weight and sufficiency of evidence 


payments under 


the ground that statutory require- 
ments as to letting to the lowest re- 
sponsible bidder have not been com- 
plied with, a board of local improve- 
ments is bound by its own records. 
Stubbs vy. Aurora, 160 Ill. A. 351. 
(2) But parol evidence is’ admissible 
to show the board acted fraudulently, 
or as a result of improper motives. 
Stubbs v. Aurora, supra. (3) In a 
suit to enjoin a municipality and a 
mining company from doing the acts 
necessary to remove buildings to per- 
mit mining within the municipal 
limits, whether the mining company 
was within its corporate powers in 
buying and improving real estate 
could not affect plaintiffs’ right to 
relief and hence the exclusion of the 
company’s articles of incorporation 
was not error. Reed vy. Hibbing, 150 
Minn, 130, 1834 NW 842. 

8 See supra §§ 4556, 4570. 

9. Burns v. Essling, 163 Minn. 57, 
NW _ 605. 

94%. See supra § 4598. 

10. Burns v. Essling, 163 Minn. 57, 
203 NW 605. 

11. Burns v, Hssling, supra. 

12. Wade vy. Tacoma, 131 Wash. 
245, 230 P 99. 

13. Stubbs v. Aurora, 160 Ill. A. 351. 

14. See cases infra this note. 

[a] Qualified electors.—In a suit 
to enjoin the issuance of waterworks 
bonds by a fourth-class city, it was 
held that any legitimate evidence was 
admissible in determining who were 
the qualified electors of the city at 
the time of the election. Bauch v. 
Cajbool, 165 Mo. A. 486, 148 SW 10038. 

15. See cases infra this note, 

[a] Failure of electors to vote.— 
A municipal taxpayer cannot prove, 
by the registry list or by witnesses, 
that qualified electors failed to vote 
at an election to authorize the issue 
of bonds in order to show that a 
majority of the electors failed to vote 
in favor of the issuance, although 
the constitution provided for the con- 
sent of a majority of the electors. 


Treat v. De Jean, 22 S, D. 505, 118 
NW 709. ' 
[b] Showing as to how electors 


voted.—In a suit to enjoin the issu- 
ing of bonds evidence is not admis- 
sible as to how a witness voted upon 
the proposition when submitted to the 
voters, in the absence of any evi- 
dence discrediting the certificate of 
the election officers or tending to 
show that illegal votes were cast or 
the existence of any irregularity. 
New York, etc., Cement Co. v. Kea- 
tony(\62.: App. Div. \677,. 91 NYS o186 
[aff 173. N, ¥..235,:66 NB. 9]. 

[c] Motive of electors.—Evidence 
as to the motives that prompted in- 
dividual taxpayers to vote in favor 
of the issuance of bonds is imma- 
terial and properly excluded. Day 
v. Austin, (Tex. Civ. A.) 22 SW 757. 

16. Weight and sufficiency of evi- 
dence in suit for: 


in civil actions’? apply in taxpayers’ actions.’* In 
accordance with these general rules there have been 
various holdings as to the sufficiency of the evi- 
dence to show illegality or want of authority,’® 


Cancellation of instrument in general 
see Cancellation of Instruments §§, 
1957-196: 

Injunction in general see Injunctions 
§§ 581, 582. 

17. See Evidence §§ 1730-1809; 
Equity § 70711. 

18. See cases infra this section. — 

[a] Evidence insufficient.—(1) To 
show that plaintiff in a suit to en- 
join payments for certain work was 
entitled to any relief. O’Brien iv. 
Drinkenberg, 41 Mont. 538, 111 P 
137%. (2) To warrant the granting 
of an injunction against the payment 
of municipal bonds. Thomas _ v. 
Blakely, 141 Ga. 488, 81 SE 218. (3) 
To entitle a taxpayer to relief in a 
proceeding by him to compel munici- 
pal authorities to carry out a con- 
tract for an improvement. Erickson 
v. Cedar Rapids, 193 Iowa 109, 185 
NW 46. (4) Under an ordinance 
limiting the compensation of a mayor 
to two hundred dollars per annum, to 
include. office rent and heat, a show- 
ing that he has been paid during the 
year fifty dollars for office rent and 
one hundred dollars in addition there- 
to does not entitle the taxpayer to 
recover the fifty dollars paid for the 
rent of the office, although the en- 
tire year has not expired. Buck v. 
Bender, (Iowa) 159 NW 990. 

[b] Weight of evidence.—A ffida- 
vits that bidding on a municipal con- 
tract was made uncertain by wage 
requirements thereof were regarded 
as mere conclusions and were not of 
convincing or probative value. Morse 
v. Delaney, 128 Misc. 317, 218 NYS 
571 [aff 218 App. Div. 826 mem, 219 
NYS 867 mem]. 7 

[c] Degree of proof.—(1) A tax- 
payer’s action to enjoin the issuance 


of a warrant for the collection of a - 


tax to pay the expenses of a public 
improvement and from entering into 
any contract for the improvement, 
can be maintained only on ‘clear proof 
that the authorities are about to 
act, or have acted, illegally or fraud- 
ulently. Mead v. Turner, 60 Misc. 
145, 112 NYS 127 [aff 134 App. Div. 
691, 119 NYS 526]. (2)” Ina “suit 
to prevent the performance of a con- 
tract within the usual power of its 
officers, the right to an injunction 
should be strictly made out. Bed- 
reese v. West Hammond, 170 Ill. A. 

19. See cases infra this note. 

[a] Evidence sufficient.—(1) To 
show that the performance of a cer- 
tain contract would result in an in- 
debtedness in excess of a constitu- 
tional limitation as to amount. Betl- 
narski v. West Hammond, 170 Ill, A. 
543. (2) To warrant a finding in a 
suit to restrain a municipality from 
entering into a contract on the ground 
that the proposed indebtedness would 
exceed the revenue for the year, that 
there was no binding agreement en- 
tered into in good faith with the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fraud, bad faith, collusion, or undue influence,”° 


waste,?! and injury.” 


[§ 4625] l. Dismissal, Discontinuance, or Non- 
suit. General rules as to dismissal, discontinuance, 
and nonsuit?* apply in taxpayers’ actions.** 

In accordance with 
general rules,?5 in a suit for an injunction, it has 
been held that the omission of a necessary party 
is not ground for dismissal,2° and that the bill 
should be retained in order that the proper parties 


Want or defect of parties. 


contractor to look alone to cégrtain 
real estate of the city for compensa- 
tion. West Covington v. Dods, ~152 
Ky. 617, 153 SW 964. (3) To show, 
in a suit to enjoin payment for 
printing, that the corporation with 
which the municipality contracted 
was merely a device in an attempt 
to evade the statute making void 
contracts between a municipality and 
a corporation where a member of the 
council is an officer or employee of 
such corporation. Jacques v. Louis- 
ville, 106 SW 308, 32 KyL 574. (4) 
To warrant a finding, in a suit to 
enjoin the collection of a tax, that 
the tax levy to provide a fund with 
which to pay the’ principal and in- 
terest of certain warrants issued 
under the contracts for certain im- 
provements was made by a_ two- 
thirds vote of the aldermen elected 
by the municipality. Graves. V. 
O’Neil, (Tex. Civ. A.) 189 SW 778. 
(5) To make out a prima facie case 
warranting an injunction to prevent 
the letting of a contract to a con- 
tractor who was not the lowest bid- 
. Standard Pav. Co. v. Elgin, 164 
Ill. A. 396. 

‘ [b] Evidence insufficient.—(1) To 
show that a certain contract created 
an indebtedness in excess of a consti- 
tutional limitation. Maffit v. Deca- 
tur, 322 Ill. 82, 152 NE 602; Coving- 
ton v. O. F. Moore Co., 218 Ky. 102, 
290 SW 1066. (2) To show that a 
eertain issue of bonds would increase 
defendant municipality’s indebtedness 
beyond the limit permitted. Cen- 
tral Illinois Pub. Serv. Co. v. Taylor- 
ville, 307 Ill. 311, 138 NE 623; Un- 
derwood v. Asheboro, 152 N. C. 641, 
68 SE 147. (3) To show that a cer- 
tain note created an indebtedness in 
excess of a constitutional limitation. 
Monk v. Moultrie, 145 Ga. 843, 90 SE 
71. (4) To show that an excessive 
indebtedness would be created by a 
proposed loan. Alexander v. Phila- 
detphia, 27s Pa: * Dist! #1799) )(5)) To 
authorize an injunction in a suit to 
enjoin the payment of a note given 
by the municipality for work in con- 
nection with a public improvement, 
where the claim was that the_note 
ereated an illegal indebtedness. Monk 
v. Moultrie, supra. (6) To authorize 
suit to enjoin a municipality from 
building and operating an electric 
lighting plant on the ground that 
there would be overdrafts on differ- 
ent municipal funds and the incur- 
rence of overdrafts and indebtedness 
not provided by the tax levy. Texas 
Blectric, etc., Co. v. Vernon, (Tex. 
Civ. A.) 265 SW 176. (7) To show 
that less than the required number 
of voters did not vote in favor of 
the bonds. Bauch vy. Cabool, 165 Mo. 
A. 486, 148 SW 1003. (8) To show 
illegal acts in connection with con- 
tracts. Grace v. Scott, 125 Misc. 660, 
211 NYS 68 [aff 214 App. Div. 792, 
211 NYS 75]. (9) To show illegality 
affecting a contract where there was 
evidence only that there was a lower 
bidder than the one to whom the con- 
tract was to be awarded. Terrell v. 
Strong, 14 Misc. 258, 25 NYS 1000. 
(10) To support a finding that cer- 
tain contracts were let without any 
bids having been received by the 
municipal council. O’Brien vy, Drink- 
enberg, 41 Mont. 538, 111 P 137. (11) 
To show the diversion of funds cre- 
ated for a specific purpose to other 
and different purposes. Graves Vv. 
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may be brought in;?7 but a dismissal is proper where 


a necessary party is omitted after a reasonable op- 


given.?® 


O’Neil, (Tex. Civ. A.) 189 SW 778. 
(12) To show that a city electrician 
had engaged in the'sale of electrical 
Supplies to consumers, so as to au- 
thorize an injunction against the city 
from engaging in such business. Dal- 
ton y. Wood, 139 Ga. 102, 76 SE 863. 
(13) To show that the main purpose 
to which a proposed hall was to be 
put was private gain, and not pub- 
lic gatherings of citizens. Wheelock 
v. Lowell, 196 Mass. 220, 81 NE 977, 
124 AmSR 5438, 12 AnnCas 1109. (14) 
To establish a suit to restrain a city 
from acquiring lands for parks out- 
side the three-mile limit of its char- 
ter, that any of the lands involved 
were beyond the three-mile limit. 
Schneider v. Grand Rapids, 211 Mich. 
399, 179 NW 285. (15) The fact that 
at a municipal election held fourteen 
months previously one hundred and 
sixty-four electors voted does not 
show that two thirds of the electors of 
a city failed to vote to authorize issu- 
ance of bonds at an election at which 
one hundred and two votes were cast 
for the bonds. Bauch v. Cabool, 165 
Mo, A. 486, 148 SW 1003. (16) Where 
complainant, in a suit to restrain a 
city from increasing its indebted- 
ness, claimed that the assessment of 
unplatted real estate should not have 
been included in the abstract of the 
assessed value of property within the 
city, he should have submitted proof 
of the amount of the assessed value 
of such land, or what amount should 
be deducted in caSe it was found that 
such value was improperly included. 
Southworth v. Glasgow, 232 Mo. 108, 
132 SW 1168, AnnCas1912B 1267. 
(17) The burden on q taxpayer who 
sues to restrain a payment for the 
repair of sidewalks, and who alleges 
that there was no ordinance author- 
izing the council to do the things 
which were ordered done, to prove 
that allegation is not sustained by 


the testimony: of a witness that hej], 


had examined the book of ordinances 
of the town, and that there was no 
ordinance recorded therein fixing the 
grade for the town, and by the fur- 
ther testimony of the town clerk 
that there was a sidewalk ordinance, 
although he was not well enough 
versed in the ordinance to know. 
O’Brien v. Drinkenberg, 41 Mont. 538, 
111 P 1387. (18) An allegation in a 
petition in a suit to restrain the pay- 
ment of salary which merely states 
that the salary in question is ex- 
cessive and illegal, although sworn 
to, is insufficient to sustain plain- 
tiff’s burden of proving the material 


allegations of the petition. Board of 
Lights, etc. v. Dobbs, 151 Ga. 53, 
105 SE 611, 


20. See cases infra this note. 

[a] Evidence sufficient.—(1) To 
show fraud in connection with a 
paving contract. Lewis v. Phila- 
delphia, 20 Pa, Dist. 113. (2) To re- 
quire submission to jury of questions 
as to whether a contract to pave the 
sidewalks of a municipality was 
fraudulent and obtained by the con- 
tractor through collusion with the 
board of commissioners. Spruill v. 
Columbia, 153 N. C. 46, 68 SE 911. 
(3) To sustain a finding that there 
was no unlawful conspiracy between 
defendant municipality and defend- 
ant mining company to destroy part 
of the municipality by mining, Reed 
ae Hibbing, 150 Minn, 130, 184 NW 


Want of jurisdictional amount. 
dictions a bill to enjoin the misuse of a municipal 
fund must be dismissed wherever it appears affirma- 
tively in the case that the amount involved is less 
than the minimum jurisdictional amount fixed by a 
general statute.?° 


portunity to have such party brought in has been 


In some juris- 


[b] Evidence insufficient.—(1) To 
show fraud as to the price for the 
construction of a sewer. Burke v. 
Cleveland, 17 OhS&CP 408, 6 OhNP 
NS 225 [aff 75 Oh. St. 603, 80 NE 
1124]. (2) To show fraud affecting 
a_ contract. Walter v. McClellan, 48 
Misc, 215, 96 NYS 479. (3) To show 
collusion affecting a contract, Grace 
v. Scott, 125 Misc. 660, 211 NYS 68 
[aff 214 App. Div. 792, 211 NYS 75]; 
Anders v. Philadelphia, 235 Pa. 125, 
83 A 939. (4) To show fraud, bad 
faith, or corruption on the part of 
municipal officers in reference to a 
proposed contract with a railroad 
company for the amelioration of con- 
ditions at grade crossings under an 
enabling act. Prevention of Munici- 
pal Waste, etc., Soc. v. Mitchell, 99 
Misc. 552, 166 NYS 17. (5) To show 
fraud and undue influence affecting 
the validity of an ordinance creating 
a contract, in a suit to prevent the 
enforcement of such ordinance. Lac- 
key y. Fayetteville Water Co., 80 
Ark. 108, 96 SW 622. (6) To show 
fraud affecting a contract where the 
only supporting fact was that there 
was a lower bidder than the one to 
whom the contract was to be awarded. 
Terrell v. Strong, 14 Misc. 258, 35 
NYS 1000. (7) To overcome the pre- 
Sumptions in an action to prevent 
waste that the defendant municipal 
officers have acted, and are acting, in 
good faith. Robinson v. Gilroy, 10 
Misc. 205, 30 NYS 411. (8) To show 
unfair competition of mining com- 
pany as to whose transactions with a 
municipality an injunction was 
sought. Reed v. Hibbing, 150 Minn. 
130, 184 NW 842. 

21. See cases infra this note. 

[a] Evidence insufficient.—To 
show waste in connection with con- 
tracts. Grace v. Scott, 125 Misc, 660, 
211 NYS 68 [aff 214 App. Div. 792, 
211 NYS 75]. 

22. See cases infra this note. 

[a] Evidence insufficient.—In the 
absence of proof that prospective 
bidders were deterred from bidding 
by the alleged defects in specifica- 
tions, injury to taxpayers was not 
shown. Houghton y, Jersey City, 90 
N. J. L. 689, 102 A 898; 

23. See Dismissal and Nonsuit 18 
C, J. p 1142; Equity §§ 798-819; Trial 
[88 Cye 1551-1562, 1946]. 

24.: See infra this section. 

[a] In the absence of a showing 
of illegality or actionable injury an 
injunction suit against a municipality 
was dismissed under Code of Prac- 
tice art 15. Black y. New Orleans 
R.,, ete... Co, 145 Tha, d80-' 82'S) S16 
P ae See Equity § 325; Injunctions 
26. Howell v. Peoria, 90 Ill. 104. 

[a] Ilustration.—Omission of 
contractor as a party to a suit to 
annul a contract and to prevent the 
levy of a tax to pay for work done 
by the contractor. Howell y. Peoria, 


90 Ill, 104. 

27- Howell v, Peoria, supra. 

28. Bonner v. Texarkana, (Tex. 
Civ. A.) 227 SW 505. 

[a] Illustration.—Omission of 


contractor as a party to a suit to 
enjoin a municipality from making 
payments to such contractor. Bon- 
ner v, Texarkana, (Tex..Civ. A.) 227 
SW 505. 

29. McManus vy. Petoskey, 164 
Mich. 390, 129 NW 681; Kimmerle v. 
Cassopolis, 160 Mich. 90, 125° NW 65. 
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Abandonment of intention to perform illegal act. 
It has been held that a suit may properly be dis- 
missed where, in its answer, defendant municipality 
alleges an intention to abandon the course com- 
plained of, and plaintiff thereafter persists in his 
prosecution of the suit.*° 

Discontinuance. A motion by a taxpayer to re- 
strain plaintiff taxpayer from discontinuing a suit 
has been denied where no effort was made for sev- 
eral years to bring the case to trial and the case 
was one of doubtful merit.** 

[§ 4626] m. Hearing or Trial. Rules in regard 
to trials and hearings in eivil actions in general*? 
apply in taxpayers’ actions.*? 

Scope of hearing. There is authority for the view 
that matters. which are not responsive to the bill 
will not be considered on an application for a pre- 
liminary injunction.*4: So the court will not consider 
on an application for a temporary injunction the 
question as to the motive of plaintiff in bringing 
the suit,?> and as to whether he is the real party 
in interest;°* these matters should be determined 
by proof on the final hearing.** 

Foundation for evidence. It has been held that 
plaintiff need not call as witnesses the persons who 
were in charge of, or who made certain entries in, 
the municipal books in order to render admissible, 
on behalf of plaintiff, testimony as to such entries.*® 

Findings. In an action to recover money wrong- 


30. Borner v. Prescott, 150 Wis. 
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by municipal authorities it has been 


[§§ 4625-4628 


fully appropriated, the fact that a statute expressly 
forbade the appropriation in question warrants a 
finding by the court as a matter of law that the — 
members of the municipal council acted in bad 
faith.2® In a suit to enjoin the issuance of bonds 
by an improvement district in a municipality, the 
court has no jurisdiction to determine for property 
owners what property was to be included within the 
district.*° - 

[§ 4627] n. Judgment, Writ, Order, or Decree**— 
(1) In General. Rules governing judgments or. de- 
crees in civil actions in general*®? apply in taxpayers’ 
actions.** For the purpose of an interlocutory in- 
junction the decision of the court should be definite 
and certain.** 

[§ 4628] (2) Relief*°—(a) In General. The gen- 
eral rule in equity that, subject to certain definite 
rules, the court will grant such relief as will be 
just and equitable under the circumstances*® has 
been applied in taxpayers’ suits.47 

Scope and extent of relief. Where a part only 
of an issue of municipal bonds is illegal, according 
to some cases an injunction against the whole 
issue will not be granted,*® but as to that portion 
which would exceed the permitted amount of in- 
debtedness, an injunction is proper.*® In a tax- 
payer’s suit to cancel a release of lien for a special 
assessment, plaintiff is not entitled to an adjudi- 
cation that such assessment is valid.®° In a suit to 


does not require a court to decree 


197, 136 NW 552. held that in a suit to enjoin a muni-| that the contract should be set 
31. Coyne v. Yonkers, 57 Misc.|cipality from paying certain debts|aside, where there is no proof that 
366, 109 NYS 625, the court should determine, for the}any injustice was done or that any 
32. See Equity §§ 708-720; In-| purpose of an interlocutory injunc-]| inequitable wrong resulted either to 


junctions §§ 604-617; Trial [38 Cyc 
1238]. 


33.. See cases infra this section. 

34. Baltimore y. Keyser, 72 Md. 
106, 19 A 706, 

35. Baltimore v. Keyser, supra; 
Ricketson v. Milwaukee, 105 Wis. 591, 
81 NW 864, 47 LRA 685. 

36. Ricketson v..Milwaukee, su- 
pra. 

37. Baltimore v. Keyser,-72 Md. 
106, 19 A 706; Ricketson y. Milwau- 
kee, 105 Wis. 591, 81 NW 864, 47 LRA 
685. 

38. Burns v. Nashville, 142 Tenn. 
541, 221 SW 828. 

[a] + Thus in a suit by taxpayers 
against the surety on the bond of 
municipal officers to recover moneys 
embezzled, complainants were not 
bound to call alleged embezzlers as 
witnesses to testify as to entries in 
city’s books bearing on the alleged 
ambezzlements, and were not re- 
quired to introduce subordinates of 
such embezzlers to prove entries in 
books and records. Burns v. Nash- 
ville, 142 Tenn. 541, 221 SW 828. 

39. Burns y. Essling, 163 Minn. 57, 
203 NW 605. 

Findings in general see Equity § 
720; Trial [388 Cyc 1953, 1990 

40. Riddle v. Ballew, 
1615197 -SW 27. 

41. Conclusiveness on taxpayer 
of judgment in suit prosecuted by 
another taxpayer or by municipality 
see Judgments § 1459, 

42. See Equity §§ 820-968; Judg- 
ments 33 C. J. p 1042. 

Writ, order, or decree in injunction 
proceedings in general see Injunc- 
tions §§ 618-659. 

43. See cases 
and §§ 4628-4635. 

[a] Form of judgment in suit by 
taxpayer to restrain making of con- 
tract with another than best bidder. 
Corpus Christi v. Mireur, (Tex. Civ. 
A.) 214 SW 528. 

44. Tate -v. Elberton, 136 Ga, 301, 
71 SE 420. 

[a] In order to facilitate action 


130 Ark. 


infra this section; 


tion, whether certain open accounts 
represent legitimate expenses for the 
current year, and whether certain 
funds could be lawfully applied to 
their payment, and should state 
clearly what funds were referred to 
and should not leave such questions 
open for determination by the mu- 
nicipal authorities themselves. Tate 
v. Elberton, 136 Ga. 301, 71 SE 420. 

45. Appointment of receiver for 
public utility under statute see su- 
pra § 4562. 

Relief granted in equity: 

In general see Equity §§ 845-861. 
In suit for injunction in general see 

Injunctions §§ 638-657 passim. 

46. See Equity § 845. 

47. Evans v. Holman, 244 Ill. 596, 
91 NE 723; Miller v. Des Moines, 1438 
Iowa 409, 122 NW 226, 23 LRANS 
815, 21 AnnCas 207; Konig v. Balti- 
more, 128 Md. 465, 97 A 8387; Fergus 
bs Columbus, 8 OhS&CP 290, 6 OhNP 


82. 

{a] Motive of plaintiff. — (1) 
There is authority for the view that 
the motive of plaintiff may be con- 
sidered in determining what relief 
shall be granted. Konig v. Baltimore, 
128 Md. 465, 97 A 887. (2) Motive of 
plaintiff as affecting his right to sue 
see supra §§ 4556, 4570. 

[b] Considering loss or injury to 
the municipality and taxpayers.—(1) 
Some cases authorize the considera- 
tion of the question as to whether 
there has been or will be a loss or 
injury to the municipality and to the 
taxpayers, in determining what re- 
lief is to be awarded. See cases 
infra this note. (2) The reason for 
permitting taxpayers to sue is their 
liability and that of the municipal- 
ity to loss, and when a case has 
proceeded so far that the only real 
question is compensation vel non, re- 
lief should not be granted beyond 
actual or possible loss to the tax- 
payer or municipality or both. Konig 
v. Baltimore, 128 Md. 465, 97 A 887. 
(3) A finding that all of the objec- 
tions to a contract were well founded 


the city or to any taxpayer. Fergus 
Me Columbus, 8 OhS&CP 290, 6 OhNP 


[ec] Refund of payments.—(1) In 
a suit to enjoin the performance of 
a contract in which no preliminary 
injunction was issued, even though 
the contract was invalid the con- 
tractor will not be compelled to re- 
fund payments made pending trial 
where the work was necessary and 
no bad faith is shown. Miller v: 
Des Moines, 143 Iowa 409, 122 NW 
226, 23 LRANS 815, 21 AnnCas 207. 
(2) Where work under a contract in 
violation of a municipal charter had 
been performed with resultant bene- 
fit to the municipality and without 
injury. to taxpayers, and the illegal- 
ity was due to an honest mistake, it 
was held that the court would not de- 
cree that the contractor should for- 
feit the consideration paid or unpaid, 
Konig v. Baltimore, 128 Md. 465, 97 
A 837. ; 

48. Morgan v. Akron, 19 Oh. Cir. 
Ct. N. 8S. 109; Vernon v. Montgomery, 
(Tex, Civ. A.) 265 SW 188. 

[a] Illustration.—The fact that 
the taxable valuation of city prop- 
erty is insufficient to support the 
total amount of bonds which it is 
proposed to issue would invalidate 
only such percentage of a proposed 
issue aS would constitute an over- 
issue, and is not ground for per- 
petually enjoining the issuance of 
all bonds, as any attempt to issue 
more than the legal amount would be 
enjoined. Vernon v. Montgomery, 
(Tex. Civ. A.) 265 SW 188. 

49. Vernon v. Montgomery, supra 
(recognizing rule); Seymour y, Ta- 
coma, 6 Wash. 427, 33 P 1059. 

50. Sauter vy. Mahan, 95 Conn. 311, 
S16, TL AT SG 

“As a taxpayer the plaintiff could 
have no judgment foreclosing these 
liens, and none is asked for. A con- 
dition might exist which would en- 
title a taxpayer to a judgment re- 
quiring the proper officers of a city 
to proceed with the collection of 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 
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enjoin payments for certain purposes the injunction 
should be limited to payments out of funds which 
could not properly be used for such purposes.®t’ On 
the other hand it is improper to restrict the opera- 
tion of an injunction to payment of an indebtedness 
out of a particular fund where the indebtedness 
is illegal and no equities warranting such a restric- 
tion are established.62 Where, in a suit to enjoin 
the issuance of bonds, it appears that the only real 
ground of complaint is that the transaction is not 
to be handled by the proper officers, the decree has 
been limited to restraining the delivery of the bonds 
to persons not duly authorized, for negotiation and 
sale, and to prohibiting the receipt and expenditure 
of the proceeds by such persons.°? Where munici- 
pal electors authorized the expenditure of a specified 
amount for the erection of a building, the court 
enjoined the municipal authorities from entering 
into any contracts for a building, the total cost of 
which would exceed the unexpended. balance or 
amounts authorized by the electors,°4 but a de- 
cree enjoining defendants from letting any addi- 
tional contracts for a particular improvement has 
been held to be too broad because the municipality 
was entitled thereafter to provide a method for 
meeting further expenses without improperly in- 
creasing the municipal indebtedness.** 

. [§ 4629] (b) Right to Preliminary or Interlocu- 
tory Injunction in General. Under general rules®¢ 
to justify the issuance of a preliminary injunction 
plaintiff’s rights must be certain as to the law®? 


taxes; but to,permit one taxpayer to J1008; 
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Cohen v. Houston, 
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and the facts.°® A preliminary injunction may be 
refused under the doctrine of the balance of con- 
venience.°® Moreover, a preliminary injunction has 
been refused on the ground that plaintiff was fully 
protected, pending the suit, by a restraining order 
already issued.®° 

Security. It seems that security for damages 
should be required on the issuance of a preliminary 
injunction in a taxpayer’s suit.°1 Under some stat- 
utes a bond conditioned for the payment of costs 
may also constitute the security for damages on the 
issuance of a preliminary injunction,®? but it is not 
necessary that the provisions for security for dam- 
ages should appear in such bond for costs.°* 

[§ 4630] (c) Time to Which Relief Relates, 
Changed Conditions, and Ineffective or Unnecessary 
Injunction. In accordance with general rules,°* 
while the acts of the parties after a bill or com- 
plaint in equity is filed cannot deprive the court 
of jurisdiction to- give some relief,®® what relief 
is to be granted may under certain circumstances 
depend upon the condition of the case when it is 
decided.*° The fact that an injunction is probably 
unnecessary does not of itself render the granting 
of such injunction erroneous as a matter of law.®* 
Ordinarily, however, an injunction should not be is- 
sued where at the time of the decision conditions 
have so changed that no unlawful act is threat- 
ened,®* but the discontinuance of the illegal course 
or act does not necessarily deprive plaintiff of the 
right to relief.°® In accordance with the general 


(Tex, Civ. ] the cancellation of certain releases 


take part in the collection of taxes 
by calling on the courts for judg- 
ments, either executory or declara- 
tory, against another taxpayer, is not 
only inexpedient but contrary to the 
rule that governmental duties must 
be performed by authorized agencies.” 
Sauter v. Mahan, supra. 

51., Evans v. Holman, 244 Ill. 596, 
91 NE 723. 

52. Tate y. Elberton, 136 Ga. 301, 
71 SE 420. 

53. Tampa v. Salomonson, 35 Fla. 
446, 17 S 581. 

54. Raff v. Philadelphia, 256 Pa. 
312, 100 A 815. 

55. McAnulty vy. Pittsburgh, 284 
Pa. 304, 131 A 263. 

[a] Effect of character of work.— 
The court distinguished the case of 
Raff v. Philadelphia, 256 Pa. 312, 100 
A 815, on the ground that in the lat- 
ter case the electors authorized the 
erection of a building and not the 
particular building which the au- 
thorities attempted to erect, whereas 
in the case under consideration there 
was little leeway as to the character 
of the’ improvement and its cost 
might be affected by many contin- 
1 gencies. McAnulty v. Pittsburgh, 
284 Pa. 304, 131 A 263. 

56. See Injunctions §§ 16-18. 

57. Stockton v. Buffalo, 108 App. 
Div. 170, 95 NYS 509; Noonan _ Vv. 
Grace, 49 N. Y. Super. 116; Farley 
v. Lockport, 61 Mise. 417, 113 NYS 
702; Epstein v. Smith, 121 NYS 854; 
Abraham y. Meyers, 23 NYS 225. 


, 58. Stockton v. Buffalo, 108 App. 
Div. 170, 95 NYS 509; Noonan v. 
Grace, 49 N. Y. Super, 116; Farley 


v. Lockport, 61 Misc. 417, 113 NYS 
702; ne v. Reading City, 20 Pa. 


Co. 190. 
[a] Am afiidavit made on infor- 
mation and belief, charging fraud 
and collusion but containing no alle- 
ations as to affiant’s means of 
nowledge of the facts alleged, will 
not authorize the granting of a pre- 
liminary injunction where the alle- 
gations are denied by an affidavit on 
behalf of defendant. Schuck v. Read- 
ing City, 20 Pa. Co. 190. 
59.‘ Klinck v. Pounds, 163 NYS. 


A.) 176 SW 809. 

fa] Injury to municipality.—In a 
taxpayer’s action to prevent waste 
of municipal funds, an injunction 
pendente lite to restrain carrying 
out a proposed plan for the recon- 
struction of a public building was 
refused on the ground that it would 
compel a violation of what defendant 
claimed was a valid contract and 
would expose the municipality to an 
action for damages, or cause it to 
lose the benefit of a bid which was 
low because of changed conditions, 
whereas if plaintiff's position was 
correct the contractor neither had 
nor could acquire a valid claim. 
Klinck vy. Pounds, 163 NYS 1008. 

Effect on right to temporary in- 
junction in general see Injunctions § 
65. 

60. Cawker v. Milwaukee, 133 Wis. 
35, 1183 NW 417. 

[a] Illustration.—General taxpay- 
ers were not entitled to an order 
pendente lite restraining the collec- 
tion of special assessments and pre- 
venting the acceptance of the work 
involved where they were fully pro- 
tected by an order restraining the 
payment of public funds under the 
contract. Cawker vy. Milwaukee, 133 
Wis. 35, 113 NW 417. 

61. Torrent v. Muskegon, 47 Mich, 
115, 10 NW 132, 41 AmR 715. 

62. Burns v. Watertown, 126 
Misc. 140, 213 NYS 90; Potsdam 
Electric Light, etc., Co. v. Potsdam, 
49 Misc. 18, 97 NYS 190 [aff 118 App. 
Div. 894 mem, 98 NYS 1113 mem]. 

63. Burns v. Watertown, supra. 

64. See Hquity § 846. 

65. Holden vy. Alton, 179 Ill. 318, 
53 NE 556; Konig v. Baltimore, 126 
Md. 606, 95 A 478, 128 Md. 465, 97 A 
837 


66. Konig v. Baltimore, supra; 
Oliver v. Cincinnati, 12 Oh. A. 4382. 

[a] Where a contract has been 
partly performed, the court may in 
@ proper case enjoin the completion 
of such contract. Konig v. Balti- 
more, 128 Md. 465, 97 A 837. 

67. Sauter v. Mahan, 95 Conn. 311, 
Ma PAS TSG, 

[a] Rule applied where, although 


of liens of special assessments was 
asked for and granted, an injunction 
against new releases of such liens 
was also granted. Sauter v. Mahan, 
95 Conn. 311, 111 A 186. 

68. Ill.—Evans v. Holman, 244 Ill. 
596, 91 NE 723. t 

N. Y.—Wiesbader v. Marks, 166 
App. Div. 725, 152 NYS 248. 

Oh.—Oliver v. Cincinnati, 12 Oh. 
A. 432, 

Wash.—Bellingham American Pub. 
oe v. Bellingham Pub. Co., 258 P 

Wis.—Borner v. Prescott, 150 Wis. 
197, 1836 NW 552. - 

[a] MIllustrations.—(1) Where an 
illegal contract was no longer effec- 
tive, an injunction against payments 
thereunder was refused. Evans v. 
Holman, 244 Ill. 596, 91 NE 723. (2) 
It has been held that the fact that 
the municipal authorities have taken 
the steps appropriate to the dis- 
continuance of the illegal use of 
municipal property is sufficient to 
warrant the refusal of an injunction. 
Wieshader v. Marks, 166 App. Div. 
725, 152 NYS 248. (3) In a suit by a 
taxpayer to restrain a municipality 
from awarding a contract to a high 
bidder plaintiff cannot complain after 
the contract is awarded to the lowest 
bidder. Bellingham American Pub. 
Co. v. Bellingham Pub. Co., (Wash.) 
258 P 836. (4) Where pending suit 
to prevent giving effect to a certain 
ordinance there was a binding judg- 
ment by the court of last resort, in 
another action, determining that the 
agreements involved in the ordinance 
were void and there was no appre- 
hension that defendants would at- 
tempt to carry out the ordinance, the 
invalidity of which had been estab- 
lished and the performance of which 
had been prohibited, plaintiff was not 
entitled to a decree for an injunction. 
Oliver v. Cincinnati, 12 Oh. A. 432. 

69. Roberts v. Louisville, 92 Ky. 
95, 17 SW 216, 13 KyL 406, 13 LRA 
yibu Oliver v. Cincinnati, 12 Oh, A. 
432. 

[a] Thus (1) it has been held that 
the withdrawal of an ordinance com- 
plained of will not defeat plaintiff's 
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] 
rule7° an injunction will not be granted where the 
act complained of has already been performed ;‘* 
but in such ease the court is not prevented. from 
granting some relief,’? and the rule has no applica- 
tion’ where the relief sought is to prevent the pro- 
posed payment by the municipal authorities of spe- 
cial assessments on the property of abutting owners, 
although previously such authorities had formally 
attempted to relieve such owners of liability for 
such assessment and to provide for payment thereof 
out of the municipal funds.7* 

[§ 4631] (d) Relief in Relation to Parties. In 
accordance with the general rule in equity™ a de- 
cree in a taxpayer’s suit should be confined to an 
adjudication of the rights of the parties to the 
suit,‘° and even where certain persons have been 
made parties, if neither the municipality nor the 
taxpayers have any rights against such persons, a 
~decree against them in favor of plaintiff taxpayers 
should not be granted.’* But ordinarily the rights 
of persons who are parties may be determined,’ 
even though other persons who are not subject to 
the jurisdiction of the court may be interested in the 


payers’ bill,” 


erally are 


ence to bond 
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and no relief can be 
granted thereunder regarding mat- 
ters in which all the taxpayers gen- 
interested. 
Blaine, 262 Pa. 367, 105 A 555. 
A bill by the state’s attorney to 
enjoin the erection of a city hall, and 
to decree that an election with refer- 
issues therefor was 


[§§ 4630-4632 
acts complained of were done under color and in 
excess of their authority, it has been held that the 
recovery may be against them both as individuals 
and in their official capacity, although they were 
formally sued only as officers.’® Notwithstanding a 
default by a municipal treasurer who is made a 
party defendant with the municipality to a suit to 
enjoin the wrongful expenditure of municipal funds, 
an injunction may properly be granted against the 
treasurer.*° In an action to recover funds which 
have been misappropriated, the court may include 
in its judgment a direction that the money recovered 
shall be paid to the office of the municipal clerk 
for the use of the proper authorities, notwith- 
standing the omission as parties of the officers en- 


titled to the custody of municipal funds.*+ 


[§ 4632] (e) Relief in Relation to Pleadings. In 
accordance with the general rule in equity*? the 
relief granted in a taxpayer’s suit must be based 
on, and authorized by, the allegations and prayer 
of the bill or complaint.8* But relief which is in 
accord with such allegations and prayer, if other- 
wise proper, may be granted,** and a like rule ap- 
plies in regard to relief which is within the allega- 


paying the interest on certain nego- 
tiable interest-bearing bonds of such 
municipality, the court will not de- 
cree such bonds invalid where the 
purchasers and holders are not par- 
ties. Stalleup v. Tacoma, 13 Wash. 
141, 42 P 541, 52 AmSR 25 [writ of 
error dism 165 U. S. 719 mem, 17 SCt 
998 mem, 41 L. ed. 1185 mem]. (4) 


Wilson sv. 
(2) 


al oe ee pe 


subject matter generally involved.”®. Where several 
defendants are officers of a municipality, and the 
Louisville, 92 Ky. 95, 108, 17 SW 
216, 13 KyL 406, 13 LRA 844. (2) 
action, withdrawal of the ordinance 
did not have effect to defeat their 
as another ordinance of the same 
character may be hereafter intro- 
do so be perpetually enjoined.” Rob- 
erts v. Louisville, supra. 
71. Kan.—Alma y. Loehr, 42 Kan. 
368, 22 P 424. 
Slidell, 133 La. 
212, 62 S 635. 
Md.—Konig vy. Baltimore, 
Y.—Gallagher v. Keating, 40 
App. Div. 83, 57 NYS 6382, 1123. ae 
2 
Tenn. 427,150 SW 90, AnnCas1913E 83. 
Tex.—Simpson vy, Nacogdoches, 
[a] Ilustrations.—(1) Issuance 
of bonds. Alma v. Loehr, 42 Kan. 
126 Tenn. 427, 150 SW 90, AnnCas 
1913E 83; Simpson v. Nacogdoches, 
formance of contract. Konig v. Bal- 
timore, 128 Md. 465, 97 A 8387. (3) 
separate schools for colored chil- 
dren, which separation had already 
31 La. Ann. 105. 
72. Holden y, Alton, 179 Ill, 318, 
73. Savannah vy. Richter, 160 Ga. 
177, 127 SE 148. 
§ 638%. 
75. Ga.—Saunders v. Rainey, 141 
Ill.—Carr v. Athens, 212, 
136 NE 633, 
Towa 7, 98 NW 134; Moore v. Held, 73 
Iowa 538, 35 NW 628. 
105 A 555, 
Tenn.—Miller v. Park City, 126 
Wash.—Stalleup v. Tacoma, 13 
Wash. 141, 42 P 641, 52 AmSR 25 
mem, 17 SCt 998 mem, 41 L. ed. 1185 
mem]. 
Taxpayers.—(1) A bill filed by 
a taxpayer 
right, and not on behalf of himself 


right to an injunction. Roberts v. 
“As the plaintiffs had a cause of 
right to the relief sought, especially 
duced and passed, unless the right to 
70. See Injunctions § 63. 
La.—Dunham vy. 
128 Md. 
465, 97 A 887. 
N. 
Tenn.—Miller vy. Park City, 
(Civ. A.) 152 SW 858. 
368, 22 P 424; Miller v. Park City, 
(Tex. Civ. A.) 152 SW 858. (2).Per- 
Prevention of the establishment of 
been effected. ela ipa vy. School Bd., 
53 NE 556. 
74. See Equity § 847; Injunctions 
Ga. 77, 80 SE 305. 
304 Ill. 
Iowa.—Ramsay v. Marble Rock, 123 
Pa.—Wilson v. Blaine, 262 Pa. 367, 
Tenn. 427,150 SW 90, AnnCas1913B 83. 
{writ of error dism 165 U. S. 719 
[a] 
in his own name and 
and other taxpayers, is not a ‘“‘tax- 


‘yoid, did not authorize a decree as to 


the validity of the election, inasmuch 
as the state’s attorney had no au- 
thority to question the validity of 
an election on a proposition to issue 
bonds as he represented the public 
generally, but such relief must be 
sought by taxpayers. Streuber v. 
Alton, 319 Ill. 43, 149 NE 577, 41 
LRANS 1405. 

{b] Municipality.—(1) Where, in 
a proceeding to enjoin the laying of 
water mains and the incurring of a 
city debt therefor, the city, although 
a necessary party defendant, was not 


‘made such, it was error to disregard 


an objection and grant the ‘injunc- 
tion. Saunders y. Rainey, 141 Ga. 77, 
80 SE 305. (2) Ina suit against mu- 
nicipal officers and the vendor to 
prevent the payment of money on a 
contract for the purchase of land, 
a judgment directing a commissioner 
appointed in the suit to reconvey 
the premises to the vendor is im- 
proper where the municipality was 
not a party. Moore vy. Held, 73 Iowa 
538, 35 NW. 628. | (8) In such case 
it is error to direct the vendor to 
refund money received by him un- 
der the contract sinee under the cir- 
cumstances he could not be placed 
in statu quo. Moore v, Held, supra. 

[ce] Contractor or other person 
dealing with municipality.—(1) In a 
suit to enjoin a city from issuing 
bonds to construct a_ transmission 
line to connect with the municipal 
power plant of another city, the right 
of the latter city to contract to sell 
electricity cannot be determined, 
where it is not a party to the suit. 
Carr v. Athens, 304 Ill. 212, 136 NE 
633. (2) In a suit to prevent the 
issuance of municipal bonds in which 
it appears that bonds have already 
been issued, the validity of the bonds 
or the legality and sufficiency of the 
acts of municipal authorities in is- 
suing them cannot be passed on 
where the holders of such bonds are 
not parties. Ramsay v. Marble Rock, 
123 Iowa 7, 98 NW 134... (8) In a 
suit by a citizen and taxpayer against 
a municipality to enjoin it from 


In so far as plaintiff sought to re- 
cover a personal judgment against 
a person to whom certain municipal 
bonds had been sold undér an al- 
leged illegal agreement, the bill must 
be dismissed where the court had 
not acquired jurisdiction of such per- 
son. Miler v. Park City, 126 Tenn. 
427, 150 SW 90, AnnCas1913E 83. 

Parties to taxpayers’ suits in gen- 
eral see supra §§ 4602—4609. 

76. Evans v. Holman, 244 Ill, 596, 
91 NE 723. 

fa] Tllustration.—In a_ suit by 
taxpayers of a village which pur- 
chased for four thousand two hun- 
dred dollars an electric light plant 
encumbered by a mortgage for seven 
thousand two hundred ninety-six dol- 
lars to secure bonds issued by the 
vendor corporation, to enjoin the levy ~ 
of any tax to pay any part of the 
mortgage or any interest thereon, 
the court had no power to enter a 
decree against the bondholders since 
the only rights they could assert 
were against the vendor corporation 
and the mortgaged property and the 
village and the taxpayers had no 
rights against the bondholders. 
Evans v. Holman, 244 Ill. 596, 91 NE 


723. 

77- Welch v, Post, 99 Ill. 471. 

78. Welch v. Post, supra, : 

79. Mock v. Santa Rosa, 126 Cal. 
330, 58 P 826.>- 

[a] A judgment fixing a pecuniary 
liability on defendant officers, as in- 
dividuals, was upheld. Mock v. Santa 
Rosa, 126 Cal. 330, 58 P 826. 

80. New London v. Brainard, 22 
Conn, 552. 

81. Brown v. Walker, 188 N. C. 
52, 123. SE 633. , 

82. See Equity §§ 855-858; Injunc- 
tions §§ 641, 642. 

83. Ramsay v. Marble Rock, 123 
Iowa 7, 98 NW 134; Trevigne v. 
School Bd., 31 La. Ann, 105; Patter- 
=e v. Edmonds, 72 Wash. 88, 129 P 

84. Adel v. Woodall, 122 Ga. 535, 
50 SE 481; Konig v. Baltimore, 128 
Md. 465, 97 A 8387; Ryan v. -Olson, 
183 Wis. 290, 197 NW 727. 


a a a Pe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions of defendant’s pleading.®® 
for general relief is ordinarily given a broad con- 
struction favorable to plaintiff,®® the view has been 
taken that it is ineffective to obtain relief of which 
defendant has not been fairly apprised by the other 
prayers.’ In particular instances the decree ren- 
dered or considered has been regarded as author- 
ized®® or not authorized®® by the allegations of the 
bill. 

[§ 4633] (f) Incidental, Alternative, or Additional 
Relief; Relief to Defendant. In accordance with 
general rules®® the court in taxpayers’ suits, may 
‘grant incidental, additional, or alternative relief. 
Where conditions have changed since the commence- 
ment of a suit for an injunction, the court may 
in a proper case require restitution®? or compen- 
sation®? if the pleadings and proof authorize such 
relief. There is authority for the view that if, 
in a suit by a taxpayer to rescind a conveyance 
of real property made by .the municipality, it ap- 
pears that the property is in the hands of an inno- 
cent purchaser, the court may grant relief by award- 
ing damages where the complaint contains a prayer 
for general relief.°* In a suit for the cancellation 
of releases of liens for special assessments a suc- 
cessful plaintiff is entitled to an order requiring 
a surrender of the releases.°> In a suit to compel 
reimbursement on the part of municipal officers, an 
injunction preventing them from disposing of their 

85. Graves v. O’Neil, (Tex. Civ. 
A.) 189 SW 778. in 

86. Fraser v. Buffalo, 215 App. 
Div. 861, 213 NYS 804 [mod 125 


Mise. 83, 210 NYS 548, and aff 243 
N. Y. 554 mem, 154 NE 602 mem]; 


129 P 895. 
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While a prayer 


action of the municipal authorities, 
issuing and selling the bonds. 
Patterson v. Edmonds, 72 Wash, 88, 


90. See Equity §§° 117-129, 
Injunctions §§ 647-655. 


[44 C.J5.] 1439 


property has been held improper where there is no 
proof that they purchased the property with moneys 
belonging to the municipal corporation.®°® Where, 
in a suit to enjoin an alleged conspiracy by defend- 
ant municipality and defendant mining company to 
destroy, by mining, a part of. the municipality, 
plaintiff is not entitled to an injunction, the court 
cannot retain the case to award damages for pos- 
sible injuries to plaintiff’s property which may 
arise in the future,” and in such suit defendant min- 
ing company cannot be compelled to seek the vaca- 
tion of streets involved in the transaction between 
such company and the municipality.®® 

Relief to defendant and against plaintiff. While 
the view has been taken that taxpayers will not be 
required, in a suit to restfain payments under an 
illegal contract, to offer payment for what has 
already been done under the contract,®® it has been 
held, in a suit by a taxpayer to cancel a contract, 
that the municipality will be required to do equity 
by paying the reasonable value of what it has re- 
ceived under the contract prior to the institution 
of the suit.1 Moreover, under other circumstances 
relief has been granted to defendant.? 

[§ 4634] (3) Construction and Effect. In accord- 
ance with general -rules* a temporary injunction 
or restraining order in a taxpayer’s suit must be 
construed and given effect in the light of the alle- 
gations of the bill and the purpose of the suit.4 
for the work actually done. Mari- 
etta v. Dobbins, 150 Ga. 422, 104 SE 
444. (2) On the direct raising by 
defendant’s pleading of the issue of 


a clerical mistake in the record of a 
municipal council, in a taxpayer’s 


845; 


Ryan v. Olson, 183 Wis. 290, 197 NW 91. See infra text and notes 92-] suit to enjoin the collection of a ‘tax 
“Felt 95. : on the ground that the levy was not 

Relief in equity as affected by 92. Holden y. Alton, 179 Ill. 318,| voted for by the required number of 
prayer: 325, 58 NE 556. aldermen, all the parties being be- 


In general see Equity §§ 857, 858. 
Injunction suit in general see In- 

junctions § 642. 

87. Bullitt v. Philadelhpia, 19 Pa. 
Dist. 1091. 

[a] Effect in general.—lIt has been 
stated in a suit for an injunction 
that the effect of a general prayer 
is to cure any slight omissions or 
deficiencies in the special prayers 
that precede it. Bullitt v. Philadel- 
phia, 19 Pa. Dist. 1091. 

88. See cases infra this note, 

[a] Injunctions—(1) Where the 
bill showed that a contract for serv- 
ices was prohibited by law and that 
the person who contracted with the 
municipality was not entitled to 
compensation and prayed for special 
and general relief, a decree for a per- 
petual injunction against the making 
of payments was held to be within 
the allegations of the bill and 
prayers for relief. Koons v. Richard- 
son, 227 Ill. A. 477. (2) In a suit to 
prevent the paying out of municipal 
funds on a note or a renewal thereof, 
the court may restrain payments on 
renewals of such_ note. Adel v. 
Woodall, 122 Ga. 535, 50 SE 481, 

89. See cases infra this note. 

[a] Injunction,—A petition spe- 
cifically directed against the “erect- 
ing and establishing” of waterworks, 
and against the “entering into any 
contract in connection with the estab- 
lishing or erecting of such water- 
works,” is not sufficient to warrant 
an injunction against the munici- 
pality and its officers from levying 
taxes for the future support of such 
waterworks, even though the petition 
contains a prayer for general relief. 
Ramsay v. Marble Rock, 123 Iowa 
7, 9, 98 NW 134. 

[b] Confirming action of munici- 

authorities.—In a suit to re- 
strain the issuance and delivery of 
municipal *bonds, the court, had no 
power to “approve and confirm” the 


“There was no injunction pendente 
lite, and the defendants would not be 
liable for contempt for violating an 
order of the court, but if a de- 
fendant acts in such a case, it is. at 
the risk of being compelled to re- 
store the condition existing when the 


court acquired jurisdiction.” Holden 
v. Alton, supra. 
93. Konig v. Baltimore, 128 Md. 


465, 97 A 837. 

94. Ryan v, 
197 NW 727. 

[a] A municipal officer who was a 
pa: to a fraudulent transaction 
involving the conveyance could be 
made liable for damages. Ryan v. 
Olson, 183 Wis. 290, 197 NW_727. 

95. Sauter v. Mahan, 95 Conn. 311, 
111 A 186. 

96- Burns v. Nashville, 142 Tenn. 
541, 221 SW 828. y 

97. Reed v. Hibbing, 150 Minn. 
130, 184 NW 842. 

98. Reed vy. Hibbing, supra. 

Koons v. Richardson, 227 Ill. 

A. 477, 


1. Grand Island Gas Co, v. West, 
28 Nebr. 852, 45 NW 242. 

Refusal of cancellation of purchase 
of property where parties cannot be 
placed in statu quo see supra § 


4458, 

2. Marietta v. Dobbins, 150 Ga. 
422, 104 SE 444; Graves v. O'Neil; 
(Tex, Civ. A.) 189 SW 778. 

[a] Illustrations.—(1) In a suit 
against a municipality, its mayor and 
council, a contractor, a financing com- 
pany, and a bank, to enjoin paving 
work, the collection of the munici- 
pality’s note given for temporary 
paving funds, and any assessments 
therefor, on the ground that the note 
was illegal, and that it exceeded the 
debt limit fixed by the constitution, 
jeave should be given the munici- 
pality to apply on the note assess- 
ments necessary to satisfy equitable 
claims for money’ borrowed to pay 


Olson, 183 Wis. 290, 


fore the court, the correction of the 
record of the city council} in accord- 
ance with the evidence, to show that 
enough voted, may be. directed. 
Graves v. O’Neil, (Tex. Civ. A.) 189 
SW 778! 

3. See Injunctions §§ 624, 633. 

4 Helena v: Helena Waterworks 
Co., 173 Fed. 18, 97 CCA 320; Smith 
4 Burlington, 129 Wis. 336, 109 NW 


[a] Effect on future action.—(1) 
Where a bill sought to restrain the 
issuance of bonds by a city for the 
construction, of a waterworks sys- 
tem and to restrain the city from 
entering into a contract for the con- 
struction of such system on the 
ground that the proceedings were 
void, a preliminary injunction re- 
Straining the issuance of the bonds, 
and also restraining the city from 
making any contract or incurring any 
indebtedness for a waterworks sys- 
tem or supply, was to be construed 
in accordance’ with the allegations 
of the bill and the purposes of the 
suit, and was, therefore, not objec- 
tionable as enjoining the city from 
taking further steps for a new bond 
issue to acquire a water system. 
Helena v. Helena Waterworks Co., 
173° Fed. 18,°97 CCA '320:.(2)--Inva 
suit by a taxpayer to restrain a city 
from unlawfully contracting for the 
construction of a steam or water 
power plant for the operation of a 
municipal lighting system, an order, 
restraining the city from entering 
into any contract for material or 
construction of an electric lighting 
plant pursuant to the. proceedings 
previously had, was not too broad, 
on the ground that it was a bar to 
commencement of new proceedings 
for the establishment of a lighting 
system, not including the construc- 
tion or acquisition of a power plant, 
it appearing without dispute that the 
only “plan upon which the council 
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A decree enjoining certain officers of a municipal- 
ity from entering into a proposed contract has been 
construed as not an injunction against the exer- 
cise by the municipal council of its legislative 
powers, although the officers enjoined had not been 
authorized by the council to enter into such con- 
tract.® 

[§ 4635] (4) Enforcement.® Where, in a taxpay- 
er’s suit, one of the defendants has been directed 
to account to the city for moneys wrongfully re- 
ceived, the right of plaintiff to take proper pro- 
ceedings for the enforcement of the decree has been 
recognized.” 

[§ 4636] 0. Costs and Expenses.? In taxpayers’ 
actions the court in a proper case may decree costs 
against the municipality,® and, according to some 
eases, a reasonable amount to cover plaintiff’s ex- 
penses,’° including a fee for plaintiff’s attorney." 
But the court has no power to award an execution 
against the municipality for costs.!” 

Award against municipal officers. A municipal 
officer who is a party defendant may be liable for 
costs#? But the view has been taken that in actions 
against municipal officers relating to their official 
duties costs should not be awarded against them 


had acted or the public voted was a 
complete plan including the con- 


MUNICIPAL CORPORATIONS 


294, 116 NE 434, 119 NE 154, 
These expenses may include the rea- 


PSs. 4634-4636 


in the absence of any showing of gross negligence, 
bad faith, or malice, although the act complained 
of is shown to be unauthorized and is enjoined.** 
In a proceeding under statute, initiated by freehold- 
ers to investigate municipal finances, the officers 
whose acts are in question must defend themselves 
at their own expense,'® and in such proceeding costs 
may be awarded against such officers if the freehold- 
ers establish their case.‘® It has been held that the 
award of costs in such investigation is governed 
by statutory provisions relative to costs in special 
proceedings.** 

Award against persons dealing with municipality. 
Plaintiff may be entitled to an award of costs 
against a person who has dealt with the municipal 
authorities and who is a party defendant.18 

The personal interest of a successful plaintiff is 
not ground for depriving him of costs.19 

In a suit under the Ohio statute, where the city 
solicitor has refused to sue, plaintiff taxpayer may 
be allowed costs,?° and reasonable compensation for 
his attorney? But compensation for plaintiff’s 
attorney cannot be awarded under the statute where 
judgment is not in favor of plaintiff,2? where suit 
is not actually in behalf of the municipality,?? or 


(2) | fit to the city if no other suit had 


intervened rendering the further 


struction of a power plant. Smith v.| sonable expense of procuring the] prosecution of the taxpayer’s suit un- 
Burlington, 129 Wis. 336, 109 NW | services of expert accountants, | necessary. Oliver vy. Cincinnati, su- 
79. Michigan City v. Marwick, supra. -pra. 

Augusta v. Thomas, 159 Ga. 11. Konig v. Baltimore, 128 Md. 21. Horstman vy. Cincinnati, 1 Oh. 


se 
435, 126 SE 144. 

6. Enforcement of decree in equity 
in general see Equity §§ 865-870. 

7 Campbell v. Western HPlectric 
Co., 113 Mich. 333, 71 NW 644. 

[al Rule applied to the right to 
maintain a suit for the sale of cer- 
tain property in which the munici- 
pality and the other defendants are 


interested. Campbell v. Western 
aewie Go:, 113 Mich...333, 71 NW 
6 3 


8. Costs in general see Costs 15 C. 


wp i. 

9. Ill_—Chicago v. Nichols, 177 
Ill. 97, 52 NE 359; Chicago v. McCoy, 
136 I. 344, 26 NE 363, 11 LRA 
413. 

Ind.—Michigan City v. Marwick, 
67 Ind, A. 294, 116 NE 434, 119 NE 
154. 

Md.—Konig y. Baltimore, 128 Md. 
465, 97 A 837. 

Man.—Shrimpton, v. Winnipeg, 13 
Man. 211. 

Que.—St. Jerome Power, etc., Co. v. 
St. Jerome, 26 Que. K; B. 534. 

N. W. Terr.—Pease v. Moosomin, 5 
Terr, L. 207. 

[a] Change in conditions pending 
suit.—The right of plaintiff to costs 
has been upheld where pending a 
suit to restrain the municipality from 
entering into a contract the transac- 
tion between the municipality and 
the proposed contractor was so modi- 
fied that the injunction was not 
pressed for. Shrimpton vy. Winnipeg; 
13 Man. 211. 

{[b] Relinquishment of rights 
against another defendant.—The fact 
that there was an agreement between 
plaintiff and one of the defendants 
pursuant to which no costs were to 
be awarded as between them did not 


affect plaintiff's right against the 
municipality in respect of costs. 
Shrimpton v. Winnipeg, 13 Man. 
7 

10. Michigan City v. Marwick, 67 
Ind. A. 294, 116 NE 434, 119 NE 
154. 

[a] Suit to compel restoration of 
funds.—(1) Taxpayers who have 


caused the restoration of misappro- 
priated funds were entitled to retain 
or to recover reasonable expenses. 
Michigan City v. Marwick, 67 Ind. A. 


465, 97 A 837. 1 
See infra § 4728. 


12. 
13. Baxter v. Kerr, 23 Grant Ch. 
(Ont.) 367; Pease v. Moosomin, 5 


Terr. L. 207. @ 

14. O’Connor v. Walsh, 83 App. 
Div. 179, 82 NYS 499; Wakefield v. 
Brophy, 67 Misc. 298, 122 NYS 632. 

15. Matter of Kenmore, 59 Misc. 
388,110 NYS 1008. 

16. In re Plattsburgh Taxpayers, 
157 N. ¥. 78, 51 NE 512; Matter of 
FE he 59 Mise. 388, 110 NYS 

17. In re Plattsburgh Taxpayers, 
157 N. Y. 78, 51 NE 512 [rev 27 App. 
Div. 353, 50 NYS 356]. 

[a] Award of lump sum.—The 
court was not authorized to direct 
municipal officers to pay costs in a 
lump sum, or in such an amount as 
he should determine would be a 
proper allowance for thé counsel fees 
and expenses of complainant. In re 
Plattsburgh Taxpayers, 157 N. Y. 78, 
51 NE 512. 

18. Chicago v race 136 Ill. 344, 
26 NE 3638, 11 LRA 4 3. 

[a] ati dtaee Wace the en- 
tering into a contract and also pay- 
ment of money by a _ municipality 
under an illegal contract are enjoined 
at the suit of a taxpayer, in which 
the municipality and the contractor 
are defendants, costs should be taxed 
against the contractor as well as 
against the municipality. Chicago 
v. McCoy, 1386.11]. 344, 26 NE 3638, 11 
LRA 413. 

19. Holmes vy. Goderich, 5 Ont, L. 
33, 1 OntWR 814, 23 CanLTOccNotes 
12 [rev 1 OntWR 367]. 


20. Guckenberger v. Dexter, 18 
on Cir, \Ct. 244,10 -Ohgy Cir, Dec. 
[a] Injunction refused. — (1) 


Where a suit for an injunction was 
undoubtedly brought in good faith, 
the court in the exercise of its dis- 
cretion may order that all taxable 
costs shall be assessed against the 
municipality and in favor of plain- 
tiff, although because of changed 
conditions an injunction is refused. 
Oliver v. Cincinnati, 12 Oh, A. 432. 
(2) Thus costs may be awarded 
where plaintiff taxpayer by bringing 
his suit would have procured a bene- 


A. 444, 17 Oh. Cir. Ct. N. S. 285, 34 
Oh. Cir. Ct. 336; Guckenberger v. 
Dexter, 18 Oh. Cir. Ct. 244, 10 Oh. 
Cir. Dec. 174. 

[a] Solicitor’s change of position. 
—In a case where the solicitor hav- 
ing filed the petition changed ‘his 
open of the merits of the case and 

filed an answer against the ground 
taken by the petition, but consented 
that plaintiff should employ other 
counsel, it was held proper that com- 
pensation for such counsel should be 
allowed. Miller v. Pearce, 2 Cine. 
Super. (Oh.) 44. 

[b] The amount of compensation 
allowed plaintiff's counsel should 
never be so large as to invite litiga- 
tion for the purpose of obtaining it, 
or determined by what is paid by 
private persons or corporations for 
Similar services, or on a basis of a 
percentage of the amount saved to 
the municipality, but rather by what 
is allowed to public officers for like 


services. Guckenberger v, Dexter, 18 
on: Cir. Ct. 244, 10 Oh. Cir, Dec. 
os Oliver v. Cincinnati, 12 Oh. A. 

[a] Where pending suit the stat- 


ute was amended by providing that 
an allowance to an attorney could be 
granted only if final judgment should 
be rendered in favor of plaintiff, an 
allowance for attorney’s fees for 
services in the lower court in which 
a judgment for plaintiff was ren- 
dered should have been made, but 
where the judgment was reversed in 
the supreme court after the amend- 
ment there could be no allowance for 
services in the supreme court. Horst- 
man y. Cincinnati, 1 Oh. A. 444, 17 
ea Cir) Ctan. S.285s 3450 Geir ers 

23. Brown vy. Toledo, 10 Oh. Cir. 
Ct. 642, 5. Oh. Cir; Dec. 115; 

[a] Illustration. — Compensation 
for plaintiff's counsel will not be 
allowed under the statute in a suit 
to enjoin an issue of bonds, which 
is not brought in the interest of the 
municipality but at the instance of 
the bidders for such bonds in order 
to test their validity. Brown vy. To- 
ledo,..10, Oh. Cir. Ct. 542, 5 Oh. Cir. 
Dec. 115. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the municipality has no solicitor.?¢ 

Liability of plaintiff; defendant’s right to costs. 
Under certain circumstances defendant may be en- 
titled to costs as against plaintiff.2° The petitioners 
under certain statutory provisions authorizing free- 
holders to maintain proceedings to investigate mu- 
nicipal finances are liable for costs and expenses if 
the institution of the proceeding is not justified.?® 
In a successful suit to avoid a contract between a 
municipality and a third person who is a party and 
to prevent the performance of such contract, it is 
improper for the court to charge the municipality 
with the costs of the codefendant contractor.” 

[§ 4637] p. Review.28 Rules governing appeals 
and writs of error in civil actions in general*® ap- 
ply in taxpayers’ actions.*° It has been held that 
certiorari will not lie to review a determination in 
a proceeding under a statute authorizing the insti- 
- tution by freeholders of an investigation of munici- 
pal finances;*? an appeal is the proper method for 
reviewing such determination.*? A suit to enjoin 
certain municipal officers from entering into a con- 
tract is not premature so as to prevent the appellate 
eourt from considering questions involved in an 
appeal from a decree in such suit, although the 
municipal council had not authorized such officers 
to enter into the contract.*? On an appeal from 
an order granting an injunction pendente lite, the 
court will not decide on an ex parte affidavit the 
question as to whether plaintiff was a mere dummy 
in bringing suit.34 : 

Moot, abstract questions or questions not in issue. 


MUNICIPAL CORPORATIONS 


[44 QJ] 1441 


The appellate court will not pass on moot or ab- 
stract questions®® or questions not in issue,*® and 
where only such questions are involved in the ap- 
peal, the appeal may be dismissed.** d 
Effect of findings by lower court. The general 
rule that, where evidence is conflicting and upon 
the whole case the mind is left in doubt, a finding 
of the chancellor will not be disturbed,?* applies 
in a taxpayer’s suit.®° 
Questions as to scope of injunction. Defendant 
municipality cannot complain of an injunction which 
is too broad where no injury will result either to 
the municipality or to the public.*° : 
Questions as to pleadings. A complaint contain- 
ing allegations of waste and illegal, corrupt, or 
fraudulent official action on the part of municipal 
officers has been held sufficient on appeal to sustain 
the jurisdiction of the lower court to grant an in- 
junction order restraining such action.*4 On appeal 
from a judgment of dismissal the petition has been 
so construed as to uphold the judgment.*? 
Questions as to parties.*? Where the municipality 
is vitally interested in the questions to be deter- 
mined in a particular suit and it is, therefore, a 
necessary party, its omission as a party is ground 
for reversal.44 But where, in a suit to have re- 
turned to a municipality certain bonds issued by 
it, no fact is alleged which would affect the title 
of certain bondholders, it has been held that their 
omission as parties to the suit is not ground for 
reversal.*5 


XX. CLAIMS AGAINST MUNICIPALITY‘@ 


[By Cuarues C. Moore] 


[§ 4638] A. Necessity for Presenting. A distinc- | tion is to be observed between presenting a claim: 


24. Brundige y. Ashley, 62 Oh. St. 
526, 57 NE 226. 
[a] Reason for rule.—The allow- 


ance cannot be made in a case where 
the municipality had no solicitor, as 
the statute authorizes such allow- 
ance only where the solicitor has 
been requested to sue and refused to 
do .so. Brundige v. Ashley, 62 Oh. 
St. 526, 57 NE 226. 

25. Borner v. Prescott, 150 Wis. 
197, 136 NW 552; Cluff v. Ottawa, 23 
OntWN 43; Baxter v, Kerr, 23 Grant 
Ch. (Ont.) 367. 3 

[a] . Municipality’s abandonment 
of objectionable position.—In a tax- 
payer’s suit to enjoin the sale of 
municipal bonds where the only ob- 
jection casting doubt on the validity 
of their issuance is that the bid 
accepted does not conform to the or- 
dinance authorizing their issuance, 
and where, before the filing of its 
answer, the city abandons the idea 
of selling them except in conformity 
with the ordinance, the complaint 
should be dismissed with costs to 
defendants. Borner v. Prescott, 150 
Wis. 197, 186 NW 552. : 

[b] Contractor.—In a proceeding 
to prevent certain acts of a municipal 
council a contractor who was a party 
is entitled to costs on the setting 
aside of the interim injunction, Cluff 
vy. Ottawa, 23 OntWN 43. 

26. Matter of Monticello, 123 Misc. 
556, 205 NYS 839 [aff 211 App. Div. 
826 mem, 829 mem, 206 NYS 970 
mem]. 

27. Livingstone v. Edmonton, 9 

. Alta. L. 343, 25 DomLR 3138, 33 West 
LR 164, 9 WestWkly 794 [mod as to 
costs 24 DomLR 191, 31 WestLR 609, 
8 WestWkly 976]. 

28. Appeal or intervention by tax- 
payer on behalf of municipal cor- 
poration see supra § 4552. 


{44 Cc. J.—91] 


Bill of review in equity in general 
see Equity §§ 886-924, 962, 968. 
Berg See Appeal and Error 3 C. J. p 

6. 

30. See cases infra this section. 

[a] In Canada (1) the view has 
been taken that a certain statute of 
Nova Scotia, L. (1906) c 61 § 17, did 
not put an end to an appeal from a 
judgment in favor of ratepayers in 
a suit to compel a municipal officer 
to repay certain municipal funds re- 
ceived by him. Macllreith v. Hart, 
39 Can. S. C. 657, 4 HastLR 468 (per 
Maclennan, J.). (2) Certain appel- 
late courts have jurisdiction of an 
appeal in an action under a provi- 
sion of the city charter of Montreal 
to enforce the personal liability of 
members of the municipal council for 
wrongful expenditures and to dis- 
qualify them as members, as such ac- 
tion is not a proceeding in quo war- 
ranto, lLarin v. Lapointe, 42 Can. 
S. C, 521, 30 CanLTOccNotes 175. 

31. Péo. v. Kellogg, 22 App, Div. 
176, 47 NYS 1023. 

32. Peo. v. Kellogg, supra 

33. Augusta v, Thomas, 
435, 126 SE 144, 

34 Bednarski v. West Hammond, 
170 Ill, A. 543, 

35. Ficklen v. Danville, 146 Va. 
426, 131 SE 689, 132 SE 705. 

36. Ficklen v. Danville, supra, 

37. Ficklen v. Danville, supra. 

[a] Where defendant municipal- 
ity no longer claims the right to issue 
certain bonds, an appeal by plain- 
tiff from an order dismissing the pe- 
tition in a suit to enjoin the issu- 
‘ance of such bonds may be dismissed, 
Ficklen v. Danville, 146 Va. 426, 131 
SE 689, 1382 SE 705. 

Dismissal of appeal in general 
where only moot questions involved 
see Appeal and Hrror §§ 2383-2389. 


"159 Ga. 


38. See Appeal and Error §§ 2870. 

39. West Covington v. Dods, 152 
Ky. 617, 153 SW 964. 

[a]  Ilustration.—Suit to enjoin a 
municipality from entering into a 
contract on the ground that the in- 
debtedness incurred would be in ex- 
cess of a constitutional limitation. 
West Covington v, Dods, 152 Ky. 617, 
153 SW 964. 

40. Mobile v. Mobile Hlectric Co., 
203 Ala, 574, 84 S 816. 

41. Blaschko v. Wurster, 156 N. Y. 
437, 51 NE 303. 

42, Bosworth v. Middlesboro, 190 
Ky. 246, 227 SW 170. 

{a] Tlustration.—Upon appeal 
from a dismissal of plaintiff’s peti- 
tion in a suit to enjoin the munici- 
pality from incurring indebtedness 
and issuing bonds, after sustaining 
a demurrer to the petition, the peti- 
tion, although averring that through 
loss or mislaying of records certain 
assessments cannot be certainly 
stated, must be construed as stating 
substantially correct assessed valua- 
tions for the years in question for 
the fixing of the permissible indebt- 
edness, where it is also alleged that 
other sources of information were 
available and were reliéd on, and 
that the sums stated are approxi- 
mately correct. Bosworth v. Middles- 
boro, 190 Ky. 246, 227 SW 170. 

43. Parties to actions in general 
see supra §§ 4602-4609. 

44. Saunders v. Rainey, 141 Ga. 77, 
80 SE 305. ? 

45. Mock v. Santa Rosa, 126 Cal. 
330, 58 P 826. 

46. Claims: 

Against: 
County see Counties §§ 361-375. 
Municipality as affected by credi- 
re suit see Creditors’ Suits 
§ 73. ; 
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as a statutory condition precedent to the bringing 
of an action‘? and the presentation for audit, the 
former not being a presentation for audit,*® although 
there is authority for the view that certain provi- 
sions for the presentation of claims for audit are 
exclusive and that claims which may be so pre- 
sented cannot be made the subject of an action.* 
When so required by statute, charter, or ordinance,*° 
all demands*! or all unliquidated claims against the 
municipality must be presented to a specified officer 
or board for audit and allowance or rejection.®? 
Many of the statutes apply to claims for damages 


Collection of after amendment, re- 
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N. D.—State v. Taylor, 33 N. D. 76, 


peal, or forfeiture of charter see|156 NW 561, 566, LRA1918B 156, Ann 


Aue §§ (157, 169 et seq in 48 
Definition of as used in statutes re- 
lating to municipal corporations 


see Claim 11 C. J. p 817 note 43 


Led. 
47. See supra § 1956 et seq in 43 
Cc. J.; infra § 4664; and Forsyth v. 


Crellin, 210 Fed, 835, 127 CCA 385 as 
quoted infra text and note 60; Mee v, 
Montclair, 83 N. J. L.-274, 838 A 764 
[rev on other grounds 84N. VJ. L, 400, 
86 A 261]. 

48. Eppig v. New York, 57 App. 
Div. 114, 68 NYS 41; Read v. Madison, 
162 Wis. 94, 155 NW 954. 

49. Palm v. Mt. Vernon, 213 App.' 
Div. 255, 210 NYS 308. 

50. See statutory and charter pro- 
visions and ordinances. 

51. See case infra this note. 

[a] Charter of San Francisco art 
2c¢1 § 19 provides that all demands 
payable out of the treasury must be 
first approved by the board of super- 
visors before they can be approved 
by the auditor or paid by the treas- 
urer, and that all demands for more 
than two hundred dollars shall be 
presented also to the mayor for his 
approval. This provision was in- 
tended only for the greater protection 
of the city, and did not apply to a 
demand.under a contract not made di- 
rectly with the city, but between the 
claimant construction company and 
the board of public works under au- 
thority granted to that board by the 
charter. Welles v. Portuguese-Amer- 
ican Bank, 211 Fed. 561, 564, 128 CCA 
161 [reh den 215 Fed. 81, 131 CCA 
389, and rev on other grounds 242 
UerSiels187 SCt3, “61 Reed. 15) Galt 
had not the effect to vest in that 
board or the mayor authority to de- 
termine whether contracts had been 
complied with or whether payments 
had become due thereunder in cases 
where such power had been expressly 
delegated to the board of public 
works. The provision for the ap- 
proval of the board of supervisors 
and the mayor, as related to the pres- 
ent case, stands upon the same plane 
as the contractual provision which 
was under review in Newport, Wharf, 
ete., Co. v. Drew, 125 Cal. 585, 58 P 
187, providing for the payment of the 
contract price in comptroller’s war- 
rants to be drawn on the state treas- 
urer’’). 

52. Ga.—Marks vy. Rome, 145 Ga. 
399, 89 SE 324. 

Iowa.—Green Bay Lumber Co. v. 
Thomas, 106 Iowa 420, 76 NW 749. 

Kan.—Ritchie vy. Wichita, 99 Kan. 
663, 163 P 176; Syracuse v. Reed, 46 


Kan. 520, 26 P 1043. 
N. J.—Bradley v. Hammonton, 38 
105 N. 


N. J. L. 480, 20 AmR 404. 
N. Y.—Warrin v. Baldwin, 
Y. 534, 12 NE 49 (the claim of a 
county treasurer for fees and ex- 
penses of bidding off for a town land 
sold for taxes must be submitted to 
the town board of audit); MacDonald 
v. New York, 42 App. Div. 263, 59 
NYS 16; Matter of New York, 63 
Misc.'188, 118 NYS 465. 
N. €.—Pitt County Bd. of Educa- 


tion v. Greenville, 1382 N. C. 4, 43 SH 
472, 


Cas1918A 583 [cit Cyc]. 
R. I—Fish vy. Higbee, 22 R. I. 223, 
47 A 212. 


Tex.—Puckett v. Ft. Worth, (Civ. 
A.) 180 SW 1115. 
Wis.—Knapp v. Deer Creek, 162 


Wis. 168, 155 NW 940; Appleton Wa- 
ter Works Co. v. Appleton, 136 Wis. 
395, 117, NW 816. 

[a] Execution by a town of its 
note for the price of articles bought 
is a sufficient allowance of the.claim 
therefor. La France Fire Engine Co. 
v. Mt. Vernon, 11 Wash. 203, 39 P 367. 

{b] In California (1) under the 
Consolidation Act governing the city 
and county of San Francisco, the re- 
quirement of presentation to and al- 
lowance by the various officers and 
boards of the municipality applies 
only to such claims as are by the 
terms of the act itself made payable 
out of the treasury of the city and 
county. Trower v. San Francisco, 
157 Cal. 762, 109 P 617 [dist Farmers, 
ete., Bank v. Los Angeles, 15t Cal. 
655, 91 P 795] (presentation and al- 
lowance of a claim for illegal fees 
exacted of executors and administra- 
tors for filing inventories and ap- 
praisements in probate proceedings, 
under an unconstitutional statute, 
were not necessary). (2) A claim 
against Los Angeles to recover al- 
leged illegal taxes paid under protest 
must be presented to the city. Farm- 
ers, etc., Bank v. Los Angeles, supra. 

{c] Claim against New York City 
for the return of money deposited as 
bail must be presented to the comp- 
troller of the city. Savie v. New 
York, 118: Misc. 156, 193 NYS 577 
[aff 203 App. Div. 81, 196 NYS 442]. 

{d] Under the Greater New York 
Charter, a claim against the board 
of education need not be presented to 
the city. Peo. v. Craig, 232 N. Y..125, 
133, NE 419. 

{e] In Oklahoma there is no stat- 
ute requiring a claim to be filed with 
the board of trustees of an incor- 
porated town before suit as a condi- 
tion of taxing cost, the statutory 
provision for presenting claims to 
the city council to be audited apply- 
ing only to cities. Bellevue Gas, etc., 
Co. v. Carn, 61 Ol. 290, 1611 .208. 

53. See case infra this note. 

[a] In Nebraska, under a charter 
providing that ‘all claims against the 
city must be filed with the city comp- 
troller,” the claim of a policeman for 
premiums paid for his official bond 
clearly falls within the quoted clause. 
Wheeler v. Omaha, 111 Nebr. 494, 196 
NW 894. 

54. Haggard v. Carthage, 168 Mo. 
129, 67 SW 567; McEwen M 


Ooh 
-[a] In Minnesota Gen. St. (1913) 
§ 1300, which provides for audit of 
money demands against villages, does 
not apply to a claim for damages to 
land on account of change of grade 
of a street. Manson v. Chisholm, 142 
Minn, 94, 95, 96, 170 NW 924 (“Taking 
the language of the whole section 
together, we think it constitutes the 
village council a board of audit and 


not a tribunal to assess ddmages, 


Var ye 
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arising from tort as well as to those arising upon, 
contract,®? although some of the statutes have been 
held to refer only to claims arising upon contracts.** 
Other statutory or charter provisions have been 
held applicable only to claims for damages arising 
ex delicto,®> or for damages of a specified nature.*® 
Generally®’ a claim for the salary of an officer or 
for other like fixed charges is not required to be 
presented for audit.5® 
to be paid by the day during the term, not of his 
office, but of his employment, it was necessary for 
him to present his claim.°® 


But where a claimant was 


And it seems that a 


that the section was intended to ap- 
ply only to claims of a character 
usually susceptible of being itemized, 
and of being audited according to or- 
dinary business usage, and that ‘such 
accounts’ as are there mentioned were 
never intended to embrace damage 
suits upon unliquidated tort demands. 

. . We are further confirmed in our 
opinion of the construction of sec- 
tion 1300 by the fact that courts of 
other states have quite generally con- 
strued statutes bearing similar lan- 
guage as not applicable to claims or 
demands of this character’’). 

[b] In New York a statute pro- 
viding that ‘‘claims and demands of 
every name and nature,” etc., must be 
presented to and acted upon by the 
village auditors referred, in view of 
the context, to claims for expendi- 
tures made on behalf of the village, 
or for services rendered for or goods 
or materials furnished to the vil- 
lage, and did not apply to a claim 
against a village for damages result- 
ing from injury sustained because 
ice and snow were permitted to ac- 
cumulate on the public streets. Pom- 
frey v. Saratoga Springs, 104 N. Y. 
459, 11 NE 43. 

55.. Sheafe v. Seattle, 18 Wash. 
298, 51 P 385 (overruled, however, as 
stated infra note 66 [a] (1)). 

56. See case infra this note. 

[a] In Minnesota (1) L. (1913) ¢ 
391 (Gen. St. § 1786), relating to ac- 
tions against municipalities for dam- 
ages and providing for service of 
written notice in such cases, was in- 
tended to prescribe the only rule 
which should govern as to the sub- 
ject matter of the act; and § 103 of 
the home rule charter of the city of 
Duluth, which covers the same sub- 
ject matter, 
chapter. Johnson vy. Duluth, 133 
Minn. 405, 408, 158 NW 616 (‘The 
statute and the charter are so incon- 
sistent that even if there were no 
repealing clause in the statute, the 
rule announced in Nicol v. St. Paul, 


80 Minn. 415, 88 NW 375, would com-; 


pel us to: hold that the statute abro- 
gated the charter provision. There 
can be no doubt that. the legislature 
intended to establish a uniform rule 
which shbuld apply to all munici- 
palities, thus avoiding the confusion 
arising out of the many dissimilar 
provisions. contained in their various 
charters’’). (2) 
the chapter above cited do not apply 
to a cause of action for damages to 


real property growing out of the re-. 


establishment of a grade line of a 
street, and the filling up to such new 
grade line, and in such case no writ- 
ten notice to the city is required. 
Johnson vy. Duluth, supra. ’ 

57. [a] Claim for salary of an 
officer of a Missouri city of the third 
class was presented to the city in 


O’Dwyer v. Monett, 123 Mo. A. 184,' 


100 SW 670. ; 
58. Stevens v. Truman, 127 Cal. 
155, 59 P 397; Wynne vy. Butte, 45 


Mont. 417, 123 P 531; State v. Dag- 


gett, 28 Wash. 1, 68 P 340. 

[a] De facto officer need not pre- 
sent a claim for his salary. State v. 
Kelly, 154 Wis. 482, 143 NW 153. 

59. O'Neill v. 
210 Mass. 374, 96 NE 1100. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


is superseded by that. 


The provisions of. 


Worcester County,’ 


“condemned when 


\, 
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‘statute requiring presentation of ‘‘all accounts and | 
demands against a city’’ applies to claims against 
the city. arising in the ordinary course of carrying 
on the city government, and not to contracts where 
the time and amount of payment are definitely and 
specifically determined by express agreement be- 
tween the parties, and all under the intendment 
of other provisions of the statute.°° 
requiring ‘‘all claims for damages’’ to be presented 
does not apply to a claim upon a contract consti- 
tuting a direct promise to pay money.®t Under some 
charters all demands of every sort must be pre- 
sented to, and approved by, the auditor before pay- 
ment can be made from the treasury.®? 

While no particular technical form of demand is 


60. Forsyth v. Crellin, 
835, 127 CCA 385. 

[a] Verification.—At any rate, 
where the statute first mentioned in 
the text required verification of a 
demand presented, “while it might be 
necessary for the claimant to pre- 
sent such a claim to the city coun- 
cil before suit could be maintained, 
yet we think it was not the purpose 
of the statute that such claims should 
be verified as a condition precedent 
to the city council’s allowance 
thereof, or to the institution of an 
action against the city.” Forsyth v. 
Crellin, 210 Fed. 835, 838, 127 CCA 
385. Verification is further consid- 
ered infra § 4639 text and note 82 
[ 


eh 

61. Williams v. Seattle, 78 Wash. 
15, 188 PRP.» 300, 302 .[dists Jurey | v. 
Seattle, 50 Wash. 272, 97 P 107, and 
International Contract Co. v. Seattle, 
59 Wash. 390, 125 P 152, 74 Wash. 
662, 134 P 502] (where a city agreed 
to pay for improvements on land 
possession was 
taken, or sooner if they should be 
destroyed, and they were subse- 
quently destroyed by fire, it was not 
necessary to present a claim for the 
agreed price). 

62. See case infra this note. 

{a] hus (1) the charter of the 


- city and county of San Francisco so 


requires. Metropolitan L. Ins. Co. v. 
Rolph, 184 Cal. 557, 561, 194 P 1005, 
1007. (2) A judgment creditor must 
comply with such charter require- 
ment. Metropolitan L. Ins. Co. v. 
Rolph, supra (“Were payments of 
judgments to be made without formal 
demand upon the judgment claim and 
the issuance of the auditor’s warrant, 
not only would there be a disarrange- 
ment of the bookkeeping system of 
the municipality, but the treasurer 
would be required to assume that the 
judgment creditor receiving payment 
had not assigned or in other manner 
disposed of his claim, and a person 
could demand money from the treas- 
ury without any written evidence of 
his authority, either from the auditor 
or any other source’’). 


63. Chalmers v. New York, 125 
Misc. 686, 211 NYS 430. 

64. Kaime v. Omro, 49 Wis. 371, 
5 NW 8288. 

65. Provident Trust Co. v. Spo- 
kane, 75 Wash. 217, 134 P 927. 

[a] Ilustration.—A claim for 


damages to adjoining lots by the low- 
ering of a street grade need not be 
presented to the city. Provident 
Trust Co. v. Spokane, 75 Wash. 217, 
219, 134 P 927 (“In the recent case 
of Kincaid v. Seattle, 74 Wash. 617, 
134 P 504, 185 P 820, it is held that, 
in cases of this character, it is not 
necessary to present a claim to the 
municipality. A full discussion of 
the question will be found in that 
opinion and need not be here re- 
peated”). But see Postel v. Seattle, 
41 Wash. 432, 838 P 1025 (under Seat- 
tle City Charter art 4 § 29, providing 
that all claims for damages against 
the city must be presented to the city 
council. and filed with the clerk 
within thirty days after they accrue, 
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And a charter 


210 Fed.|a claim for damages, sustained by a 


property owner by the grading of a 
street, must be presented within the 
time required, as a condition prece- 
dent to an action thereon). 

66. Abbott v. Spokane, 75 Wash. 
602, 185 P 483. 

[a] Charter of Seattle which re- 
quires the filing of “all claims for 
damages” (1) applies to a claim for 
damages arising from breach of a 
contract. Kincaid v. Seattle, 74 
Wash. 617, 134 P 504, 185 P 820; 
International Contract Co. v. Seattle, 
69 Wash. 390, 125 P 152 [reh den 74 
Wash. 662, 663, 134 P 502] (“In the 
petition for rehearing it is insisted 
that the case of Sheafe v. Seattle, 18 
Wash. 298, 51 P 385, is contrcelling. 
That case as well as the case of 
German-American Sav. Bank vy. Spo- 
kane, 17 Wash. 315, 49 P 542, 38 LRA 
259, was overruled in Jurey v. Seattle, 
50 Wash. 272, 97 P 107. In the Jurey 
Case and in Postel Case, 41 Wash. 
432, 83 P 1025, the court refused to 
qualify the words of the charter, 
‘all claims for damages.’ Seattle 
Charter, art. 4,.§ 29. Notwithstand- 
ing the able argument made to sus- 
tain the proposition that the charter 
was intended to and does apply to 
actions of tort only, we think that it 
would be an unwarranted departure 
from accepted rules of construction 
to so hold. Actions for damages may 
arise ex contractu as well as ex 
delicto, and the phrase ‘all claims for 
damages’ is. sufficiently comprehen- 
sive to include such claims, whatever 
their origin’). (2) “There is. a dif- 
ference between an action on contract 
and a claim for damages arising out 
of a breach of contract, ... The test 
is, whether the proof of the contract 
and a breach thereof Would make out 
a prima facie case. If so, no claim 
need be filed. If proof of damages 
independent of the contract must be 
made, the case falls within the words 
of the charter, and must fail if the 
claim is not presented.” Interna- 
tional Contract Co. v. Seattle, 74 
Wash, 662, 6638, 134 P 502. 

[b] Charter of Spokane, providing 
that “all persons having claims for 
damages for personal injuries or for 
injuries to property sustained by rea- 
son of alleged negligence or any act 
of the city, or any officer, agent, serv- 
ant or employee of the city, must 
present such claims to the council 
within thirty days after such injury 
or damage,” does not apply to a claim 
for damages for the breach of a con- 
tract. Abbott v. Spokane, 75 Wash. 
602. 605, 1385 P 483. 

67. See statutory and charter pro- 
visions and ordinances, 

[a] Particular provisions referred 
to and considered see Connersville v. 
Connersville Hydraulic Co., 86 Ind. 
184; Redell v. Omaha, 80 Nebr. 178, 
1138. NW 1054; Butts v. Hoboken, 38 
N. J. L. 391; Lanigan v. New York, 
70 N. Y. 454; Morris v. Peo., 3 Den. 


(NEFY O38 81; 
68. See cases infra this note. See 
also Peo. v. Green, 56 N. Y. 476 


{overr Peo. v. Flagg, 15 HowPr (N. 
Y.) 5538, as to necessity of examina- 
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required, the total absence of a request for payment 
is not a sufficient demand.*? 

If a village board is not authorized to audit and 
allow a claim of a specified nature, it need not be 
presented to the board.*: 

In Washington a claim for compensation for prop- 
erty taken or damaged for public use need not be 
presented to the municipality.® 
sentation of other claims depends upon the varying 
provisions of city charters.®® 

[§ 4639] B. Audit—l. In General. 
as to what officer or board has the power to audit 
claims, and the scope of their duties, is usually fixed 
by the statutes and ordinances,®” and this may be 
the auditor,®* the comptroller,®® the finance depart- 


Necessity of pre- 


The question 


tion of allowance both by auditor and 
comptroller]. 

_[a] Authority —(1) The city au- 
ditor is bound to audit a legal claim 
which is unpaid where its payment 
is authorized by law, and cannot be 
restricted in the exercise of his office 
by a city ordinance. San Francisco 
v. Broderick, 111 Cal, 302, 43 P 960. 
(2) A disallowance by the city audi- 
tor of a claim exceeding the revenue 
for. the current years was proper. 
Smith v. Broderick, 107 Cal. 644, 40 
P 1033, 48 AmSR 167. (3) The duties 
imposed upon the auditor by charter 
were not merely clerical but he was 
authorized to revise and settle the 
accounts and pass upon their vatidity 
and legality. Peo. v. Jacksen, 85 N. 
Y. 54 [rev 23 Hun 568]. 

[b] Under San Francisco City 
Charter, a city auditor is the one to 
audit a demand for compensation for 
detective service rendered under em- 
ployment of the district attorney, and 
such demand need not be approved 
by the board of supervisors. Rocca 
v. Boyle, 166 Cal. 94, 135 P 34, Ann 
Cas1915B 857. ; 

[c] Under Santa Barbara free- 
holders’ charter requiring only that 
“all bills against the city must be 
approved by the heads of depart- 
ments, and... countersigned by the 
Manager, before presentation te the 
auditor,” presentation of claims to 
the council is not necessary. Storke 
v. Santa Barbara, 76 Cal. A. 40, 51, 
244 P 158. 

69. See Casey v. New York, 217 
N. Y. 192, 111 NE 764; Peo, v. Fields, 
58 N. Y. 491; Kilroe v. Craig,+208 App. 
Div. .93, 203 NYS 71° [aff 238° N.Y, 
628 mem, 144 NE 920 mem]; McDon- 
ald v. New York, 42 App. Div. 263, 59 
NYS 16; Schieffelin v. Henry, 123 
Misc. 792, 206 NYS 172 [aff 212 App. 
Div. 808 mem, 207 NYS 914 mem, 215 
App. Div. 706 mem, 212 NYS 914 mem 
(aff 242 N. Y. 581 mem, 152 NE 4386 
mem)]; Peo. v. Prendergast, 88 Misc. 
307, 150 NYS 683 [aff 169 App. Div. 
959 mem, 153 NYS 1137 mem]; In 
re Freel, 38 NYS 143; and cases infra 
this note. 

[a] Council without power.—(1) 
Where the comptroller and not the 
city council had power to make a con- 
tract for printing, the council had no 
power to adjust a dispute between the 
city and the printer as to the amount 
due. Campbell v. St. Louis, 71 Mo. 106. 
(2) It was not within the power of 
the council to determine that a par- 
ticular sum was due for services and 
to require the comptroller to draw his 
warrant for the payment of such 
sum. Peo. v. Flagg, 16 HowPr (N. 
Y,) 36 [overr Peo. v. Flagg, 16 Barb. 
(CN. Y.) 503]. 

[b] In New. York under Executive 

. § 61, as amended by L. (1919) e 
165 § 62 subd 2, allowance by the 
attorney-general of a claim of a spe- 
cial deputy appointed to conduct 
prosecutions in the supreme court of 
a county within the city of New 
York is final, where there has been 
an appropriation therefor by | the 
legislature, and the city comptroller 
has no authority to ‘audit the same, 
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ment,7° the mayor? some designated board or 
body,’2 or a special agent properly appointed for 
Presentation of the claim must be 
made to the officer or board designated by the stat- 


that purpose.’* 
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ute,’* within the time prescribed by statute,” but 


but such allowance by the attorney- 
general is not final, where the deputy 
is a special deputy and expenses 
therefor are not covered by appro- 
priations, and the city comptroller 
and county officers may audit the 
same and reject it, if excessive. Peo. 
v.' Graig, 281 N, YY. 216, 181 NB 894. 
70. McGinness v. New York, 26 
Hun (N. Y.) 142 [rev 52 HowPr 450] 
(the city council could not settle dis- 
puted claims against the city nor 
determine what claims should be paid 
since the power to adjust claims was 
given to the finance department). 


7D MO Ke Wes Clarice Nei ALE POO, 
59 A 224, 
[a] Requirement that bills for 


services rendered shall be approved 
by the mayor as a condition prece- 
dent to payment is not satisfied by 
the approval of a former mayor who 
held office at the time the services 
were rendered. O’Neill v. Worcester 
County, 210 Mass. 374, 96 NE 1100. 
72. See Campbell v. Brackett, 45 
Ind. A. 293, 90 NE 777; Capital City 


Brick, etc., Co. v. Des Moines, 136 
Jowa 248, 113 NW. 835; Common- 
wealth Water Co. v. Castleton, 192 
App, Div.. 697, 183 NYS 753; Ver- 


meule vy. Corning, 186 App. Div. 206, 
174 NYS 220 [aff 230 N. Y. 585 mem, 
130 NE 903 mem]; Murphy vy. Buf- 
falo, 38 Hun (N. Y.) 49; Peo. v. Jus- 
tice, 147 NYS 257; State vy. Brown, 8 
Oh,, Cir. Ct. 103,.:4 Oh. Cir), Dec? £5; 
Schweers v. Muhlenberg, 19 Pa. 
Super. 388; Bailey v.. Sherry, 3. Pa. 
Dist. 543; Murphy vy. Moies, 18 R. I. 
100, 25 A 977; Puckett v. Ft. Worth, 
(Tex. Civ. A.) 180 SW 1115; Riggins 
v. Richards, (Tex. Civ. A.) 79 SW 
84; Read v. Madison, 162 Wis. 94, 
155 NW 954; Oshkosh Waterworks 
Co. v. Oshkosh, 106 Wis. 838, 81 NW 


County board.—Peo. v. Kings- 
ton, 101 N. Y. 82, 4 NE 348 (the 
Jegislature had power to authorize 
the county board to-audit expenses 
incurred by it on appeal by a city). 

73. Foster v. Angell, 19 R. I. 285, 
33 A 406 (where the duty of audit- 
ing bills is imposed on the town coun- 
cil, a town ordinance requiring bills 
so audited to be approved by a spe- 
cial agent appointed by it for that 
purpose is valid). 

74, Fox, v.,Clark, 72 N.J. Li. 100, 
59 A 224; Matter of Agar, 21 Misc. 
145, 47 NYS 477. 

fa] Usurping board.—Presenta- 
tion to a board which has usurped 
the office under an invalid election 
will not bind a municipality. Murphy 
v. Moies, 18 R. I. 100, 25 A 977. 

[b] “Handing a written claim to a 
member of the board on the street or 
in his private office is not of itself a 
presentation to the board.’ Capital 
City Brick, etc., Co. v. Des Moines, 
136 Iowa 243, 257, 113 NW 835, 

{c] Presentation to clerk of coun- 
cil complies with a statutory require- 
ment that a claim against a city shall 
be “presented to the common coun- 
cil for audit.” Murphy vy. Buffalo, 38 
Hun (N. Y.) 49; Oshkosh Waterworks 
Co. v. Oshkosh, 106 Wis. 83, 81 NW 
1040. 

{d] “Presentation to the mayor 
and by him to the common council 
legally brought the subject to the 
attention and action of that body.” 
Vermeule v. Corning, 186 App. Div. 
206, 174 NYS 220 [aff 230 N. -Y. 585 
mem, 130 NE 903 mem]. 

[e] Where the special charter of 
a city declared that it should not be 
held liable for injury to persons or 
property unless the person claiming 
the same should within thirty days 
after the injury serve written notice 


upon the board of commissioners giv- 
ing the time and place where the 
injury occurred and its nature, it is 
necessary, in order to charge the city 
with the negligence of the engineer 
in giving incorrect grades »for the 
laying of cement walks which neces- 
sitated the relaying of the walks, to 
give notice to the board of commis- 
sioners, the fact that the city en- 
gineer knew of his own negligence 
not showing that the board of com- 
missioners had knowledge thereof. 
Puckett v. Ft. Worth, (Tex. Civ. A.) 
180 SW 1115, 1116 (‘if the officers to 
whom such notices are required to be 
given, are themselves the wrong- 
doers, then a compliance with the 
charter provision relative to ‘notice 
is unnecessary, as in that contin- 
gency its only purpose has been ac- 
complished already’’). 

{[f] Under Greater New York 
Charter the comptroller may appoint 
a clerk or clerks for the purpose of 
receiving’ and filing claims against 
the city. MacDonald v. New York, 
42 App. Div. 263, 59 NYS 16. 

75. Oshkosh Waterworks Co. v. 
Oshkosh, 106 Wis. 83, 81 NW 1040 
(a claim against a city is ‘‘pre- 
sented’ when filed with the clerk, 
and not when actually introduced 
into the council, within the meaning 
of charter provisions as to filing of 
appeals within twenty days after dis- 
allowance). 

[a] Statute of limitations. — 
Greater New York Charter (L, [1901] 
c 466) § 246, as added by L. (1907) 
ce 601, authorizes the comptroller to 
certify for payment an invalid claim 
against the city, which in equity it 
ought to pay, but excepts and for- 
bids payment of any claim barred by 
limitations. It was held that the 
statute of limitations referred to was 
not limited to the general period of 
limitation prescribed for the particu- 
lar claim, unmodified by provisions 
suspending the operation of the stat- 
ute in certain cases, and that it was 
therefore no bar to the duty of the 
comptroller to consider such a claim 
that, pending litigation thereon, the 
general statute of limitations had 
run, where plaintiff had a right by 
Code Civ. Proc. § 405 to begin a new 
action within one year, and sought to 
have the claim considered under the 
charter during such period. Peo. v. 
Prendergast, 88 Misc, 307, 150 NYS 
688. [aff 169 App. Div. 959 mem, 153 
NYS 11837 mem]. New action after 
failure of former action generally see 
Limitations of Actions § 527. 

Revival.—A claim barred for 
failure to present in due time is not 
revived by repeal of the statute. Mor- 
gan v. Rhinelander, 105 Wis. 138, 81 
NW 132. 

[c] Construction of charter.— 
Where a city charter required “all 
claims for damages” against the city 
to be filed within thirty days after 
the damages accried, a claim for 
damages for breach of a contract 
must be filed within thirty days after 
the damages accrued, not within 
thirty days after refusal of the city 
to pay the damages. International 
Contract Co, v. Seattle, 74 Wash. 662, 
665, 184).P, 502. (‘Neither does’ it 
follow that a claim must be filed for 
every breach and in all cases. It 
may be so aS a general proposition, 
but if the damages are of such nature 
that they may be called continuing, a 
claim filed even before all the dam- 
ages have been suffered, if in form to 
cover prospective damages, has been 
held sufficient to satisfy the law. 
era v. Spokane, 73 Wash. 122, 131 
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not until a cause of action has acerued to claimant.’ 
Auditing officers are restricted in their powers by 
the statutes and ordinances,"* although power to 
audit generally includes power to determine whether 


[d] Audit after time prescribed.— 
Where there is a statutory provision 
requiring claims against a munici- 
pality to be audited prior to payment, 
it is not sufficient that audit is made 
subsequent thereto. Matter of Platts- 
burgh, 27 App. Div. 353, 50 NYS 356. 

fe] In Alabama, under Code 
(1907) § 1191, providing that all 
claims against a municipality shall 
be presented for payment within two 
years from accrual or be barred, a 
county’s claim* against a city, not 
presented within two years of ac- 
crual, for money paid the city under 
supposed statutory authority, which 
did not in fact exist, was barred, since 
municipal corporations are not ex- 
empt from the operation of limitation 
statutes, where property or contracts 
not pertaining to the authority of the 
state exercised through them are in- 
volved. Montgomery County Wi 
Montgomery, 195 Ala. 197, 70 S 642 
(the claim for repayment accrued in 
favor of the county as of the date 
of payment, and the statute of non- 
claims [Code (1907) § 1191] ran from 
such date). As to the statute of 
limitations in such a case see Limi- 
tations of Actions § 32. 

[f] Omaha Charter (Comp. St. 
[1903] p 901), which enacts that the 
mayor and council shall not allow or 
authorize to be paid~-a claim pre- 
sented under certain circumstances 
or after the lapse of a certain time, 
is a limitation upon the power and 
jurisdiction of the body itself, and a 
claim so situated, and not falling 
within an exception of the statute 
is extinguished, so far as the judicial 
powers of the mayor and council are 
concerned. Redell vy. Omaha, 80 Nebr. 
178, 1183 NW 1054. 


76. Marks v. Seattle, 88 Wash. 61, 
152 P 706. 
[a] Ilustration—In Washington 


where a city, lowering the grade of 
a street, removed lateral ‘support, 
causing a progressive slide, which 
finally ‘invaded the real estate ‘of 
plaintiff, who within thirty days after 
the invasion filed with the city a 
claim for damages, plaintiff could 
recover for the whole damage caused 
by the slide, regardless of the fact 
that prior to the actual invasion of 
his property by the slide the ap-' 
proaching slide was a depreciating 
menace, and the difference between 
the value of his property immediately 
prior to the first invasion thereof, and 
the value of the property at the 
time of the trial, on the theory that 
the depreciation had occurred more 
than thirty days before the filing of 
his claim, was not the true measure 
of damages. Marks y. Seattle, 88 
Wash. 61, 152 P 706 (an owner whosé 
land is damaged by the removal by a 
city of lateral support by the low- 
ering. of the grade of the street need 
not file a claim for damages until his 
land has actually been invaded by 
earth thereof sliding because of the 
removal of lateral support). 

77. Cal. Jackson y. Wilde, 52 Cal. 
os peo P 822: 

nd.—Campbell v. Brackett, 45 Ind. 
A. 293, 90 NE 777, ‘ ‘ 

Iowa.—Fullerton v. Des Moines, 115 
NW 607. 

Nebr.—Redell_v. Omaha, 80 Nebr. 
178, 113 NW 1054. 

N. Y.—Peo. v. Fields, 58 N. Y. 491. 

[a] “Where the statute prescribes 
specifically how an act shall be per- 
formed by a statutory board, or pro- 
hibits its performance under certain 
conditions by such board, an act in 
direct violation thereof is absolutely 
void.”” Campbell v. Brackett, 45 Ind. 
A; 293, 90 NEV 777,° 778) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbet, 
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the claim is just and legal, in whole or in part.78 
A council, as the governing body, may, by ordinance, 
allow just claims which are not collectable by ac- 
tion,’® and, in some jurisdictions, even after the 
claim has been disapproved by other officers.8° How- 
ever, an injunction was granted.at the suit of a tax- 
payer against the comptroller and chamberlain of 
Greater New York to restrain a payment by them 
which constituted a mere gift of city money for 
other than a city purpose, in violation of the state 


78. Peo. v. Penn Yan, 2 App. Div. 
29, 37 N¥S-535 [aff 153 Ni Y. 643, 47 
NE 1110]. ‘ 

79. State v. Brown, 8 Oh. Cir. Ct. 
103, 4 Oh. Cir. Dec. 345; Bailey v. 
Sherry, 3 Pa. Dist. 543. 

g0. Schweers v. Muhlenberg, 19 
Pa. Super. 388; Riggins v. Richards, 
(Tex. Civ. A.) 79 SW 84. 4 

[a] “Whether a claim is a proper 
charge, in a case where it is doubtful 
and rests upon disputed evidence, and 
what its amount shall be, are matters 
for the sole determination of the 
board.” Syracuse v. Roscoe, 66 Misc. 
317, 323, 123 NYS 4038. 

[b] Greater New York Charter 
provides that claims shall be_ pre- 
sented to the comptroller for adjust- 
ment, and that he may examine any 
person presenting a claim under oath, 
and where plaintiff in an action 
against the city was notified to ap- 
pear, but secured repeated adjourn- 
ments beyond the commencement of 
the action because of physical in- 
ability, the comptroller’s failure to 
pay was not a neglect or refusal 
within the language of the charter, 
and plaintiff could not recover. Casey 
v. New York, 217 N. Y. 192, 111 NE 
764, 

81. Schieffelin v. Henry, 123 Misc. 
792, 795, 206 NYS 172 [aff 212 App. 
Div. 808.mem, 207 NYS 914 mem, 215 
App. Diy. 706 mem, 212 NYS 914 mem 
(aff 242 N. Y. 581 mem, 152 NE 436 
mem)] (a resolution by the board 
of estimate and apportionment al- 
lowing the expenses of a police officer 
in defending a criminal action against 
him did not comply with Greater New 
York Charter § 246 providing that 
such payment can be made only upon 
a certificate in writing by the comp- 
troller certifying that the claim in 
question is invalid, but in his judg- 
ment it is equitable and proper for 
the city to pay it, and that there 
must be a determination by a unan- 
imous vote by the hoard of estimate 
and apportionment that the city has 
received a benefit and is justly and 
equitably obligated to pay such 
claim, and that the interests of the 
city will be best subserved by the 
payment or compromise thereof. The 
court said: “Ordinarily, where a pub- 
lic official defends himself on a 
charge of crime he benefits nobody 
but himself, and any expenditure in- 
curred thereby is not for a city pur- 
pose, but for the purely personal 
and private purpose of keeping him- 
self out of jail’), To same effect 


Kilroe v. Craig, 208 App. Div. 93, 
203 NYS 71 [aff 238 N. Y. 628 mem, 
144 NE 920 mem]. 

82. Kelso v, Teale, 106 Cal. 477, 


89 P 948; State v. Smith, 89 Mo, 408, 
14 SW 557; Peo. v. Green, 3 Hun (N. 
Y.) 208, 5 Thomps. & C. 376. 

[a] Nature of claim.—(1) Where 
a constable’s claim against a town 
for services in killing dogs did not 
show whether the proceeding was had 
under the statutes or an ordinance, it 
was properly rejected, it not being 
shown whether the charge was prop- 
erly against the town or the county. 
Matter of Hempstead, 36 App. Div. 
321, 55 NYS 345 \[aff 160 N. Y. 685, 
55 NE 1101]. (2) A city charter pro- 
viding that no claim against the city 
for damages caused by negligence 
shall be received for audit unless 
made out in detail, specifying ‘‘when, 
where and how occasioned,” does not 
require the claim to aver negligence 
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constitution.®+ 


hibits allowance 


on the part of the city. Werner v. 
Rochester, 77 Hun 33, 28 NYS 226 
[aft 149 N. Y. 563, 44 NE 300]. 

[b] Itemization—(1) Where the 
claim consists of a single item, dates 
and amounts need not be separately 
stated. Kelso v. Teale, 106 Cal. 477, 
39 P 948. (2) In Pennsylvania it is 
not necessary for an attorney to pre- 
sent an itemized bill for services spe- 
cially claimed in the preparation and 
trial of a single case. Com. vy. Tice, 
272 Pa? 447, 116 A 316 (the mayor 
and counsel may allow a claim, al- 
though it is not itemized). 

[c] Verification.—(1) Necessity of 
verification has already been consid- 
ered to some extent (see supra § 
4638 text and note 60 [a]). (2) Veri- 
fication is not required where the 
claim is wholy repudiated and claim- 
ant is obliged to prove the justice 
of his demand in an action at law. 
Mee v. Montclair, 838 N. J. L. 274, 83 
A 764 [rev on other grounds 84 N. J. 
L. 400, 86 A 261}. (38) Where there 
is no such verification of the claim as 
the statute requires, its*approval will 
be set aside on certiorari. Wahl vy. 
Atlantic City Water Comrs., 84 N. J. 
L. 68, 85 A 1024 (approval by the 
water commissioners of Atlantic City 
of a false bill containing items for 
cost of assistant engineer when none 
was employed was set aside). (4) 
The verification of a claim against a 
city by the husband, as agent of 
claimant, is sufficient to satisfy the 
requirement of a statute providing 
that all claims against a city must 
be presented in writing and verified 
by the oath of the claimant or his 
agent. Ottawa v. Black, 10 Kan. A. 
439, 61 P 985; Hugo v. Nance, 39 Okl. 
640, 652, 185 P 846 [cit Cyc]. \ 

{d] Sufficient statement.—A state- 
ment of a claim for excessive taxes 
paid by taxpayers, which contains a 
full statement of the basis of the 
claim, and which gives the names of 
the respective claimants and _ the 
sums in which they respectively 
claim they are entitled to reimburse- 
ment for excessive taxes, and which 
is signed by attorneys as attorneys 
for each of the taxpayers, and which 
is verified in proper form by the at- 
torneys, complies with the charter 
of the city providing that every de- 
mand against the treasurer must be 
itemized, giving the amount of each 
item and the amount of the claim, 
and must be verified by the claimant 


or some one having knowledge there- |. 


of. Madary vy. Fresno, 20 Cal. A. 
91, 128 P 340, 

83. State v. Hoboken, 38 N. J. L. 
391; Moyer v, Oshkosh, 151 Wis. 586, 
139 NW 378. 

[a] “No great amount of formal- 
ity is required in reference to. the 
form in which claims are presented 
to a municipal corporation.” Hanra- 
haw vy. Janesville, 137 Wis. 1, 6, 118 
NW 194 [quot Moyer v. Oshkosh, 151 
Wis. 586, 594, 139 NW 3878]. 

[b] “A construction which pre- 
serves a bona fide claim so that it 
may be passed upon by a competent 
tribunal is to be preferred to a con- 
struction which cuts it off without 
trial.” Moyer v. Oshkosh, 151 Wis. 
586, 5938, 139 NW 378: 

[ec] Claim by a special adminis- 
tratrix for “damages sustained to the 
estate of’’ deceased, “‘his legal repre- 
sentatives and heirs,’ by reason of 
his death, was a sufficient claim for 
damages in favor of the widow under 
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Form, itemization, and verification of claim. Sub- 
stantial compliance with statutory requirements as 
to the formal statement and itemization and verifica- 
tion of claims is a condition precedent to their allow- 
ance,®? but no narrow rule of construction should 
be applied to the wording of the claim;%* and objee- 
tions** as to verification and itemization may be 
waived,®> but. not where a statute absolutely pro- 


of the defective claim;%* although 


a statute providing a recovery for her 
benefit and not on behalf of the es- 
tate of the deceased. Moyer v. Osh- 
kosh, 151 Wis. 586, 594, 139 NW 378 
(“We conclude that, while the claim 
was ambiguously worded, it was ap- 
parent on its face that the words 
‘personal representatives and heirs’ 
were not used in a technical sense, 
but in a popular ‘sense, and should 
fairly be construed as including the 
widow’’). 

84. Peo. v. Justice, 147 NYS 257. 

[a] Waiver generally. — ‘‘The 
method prescribed, by the ordinances 
of presenting and auditing bills is 
really for its own guidance and pro- 
tection in ordering: the payment of 
bills and claims against the city, and 
to the end that it may act intelli- 
gently and advisedly. May it not, 
in proper cases, act independently? 
Suppose an audit or allowance has 
been refused by the department in 
charge of the work done; would the 
common council, if convinced that 
the audit was improperly refused, be 
precluded by that fact from, not- 
withstanding, ordering its allowance 
and payment? We think it would 
not. The audit is for their guidance 
and information, and the ordinances 
prescribing the method of presenta- 
tion were not -designed to deprive 
the common council of the power to 
act, or to waive the strict require- 
ments of the method or manner of 
presentation.” Peo. v. Justice, 147 
NYS 257, 258. 

85. Wright v. Portland, 118 Mich. 
23, 76 NW 141; Sweet v. Buffalo, 921 
Hun 404, 36 NYS 760 [aff 158 N. Y. 
695 mem, 53 NE 1132 mem]. 

[a] Lapse of time.—Objections to 
the form and verification may be 
waived by a failure to urge them 
within the time provided by the char- 
ter for, rejection on that ground. 
Sweet v. Buffalo, 92 Hun 404, 36 N¥S 
760 [aff 158 N. ¥. 695, 53 NE 1132]. 

[b] Waiver of  verification.—A 
city may waive compliance with a 
charter provision requiring claims 
against the city to be in writing and 
verified, and may inveStigate a claim 
although not verified, but the verified 
statement must be filed before the 
payment is made. Farley v. Lock- 
port, 61 Misc. 417, 418, 113 NYS 702 
(“The filing of a verified claim as 
condition precedent to payment in 
this case disposes of any question of 
lack of good faith or irregularity’). 

[c] Verification, required by stat- 


‘ute and charter, was waived by re- 


jection of the claim without objection 
for this irregularity. Moore v. De- 
troit, 164 Mich. 548, 545, 129 NW 715 
(“We think it has been waived. 
Griswold v. Ludington, 116 Mich. 401, 
74 NW 663; Wright v. Portland, 118 
Mich. 23, 76 NW 141; Foster v. Bel- 
laire, 127 Mich. 13, 86 NW _ 888’). 
To same effect Kriseler v. Le Valley, 
122 Mich. 576, 81 NW 580. 

86. Campbell v. Brackett, 45 Ind. 
A. 298, 90 NE 777 (allowance in vio- 
lation of Municipal Corporations Act 
[Acts (1905) ¢ 129 § 287; Burns St. 
Annot. (1908) § 8891], of a claim 
against a town not itemized, verified, 
or filed five days prior thereto, was 
absolutely void, and so likewise were 
all subsequent proceedings by which 
the money was placed in the hands of 
claimant, and no title thereto passed 
to him, and it was subject to recov- 
ery wherever found), 

[a] In Wisconsin under a city 


1446 [44 C.J.] 
in New York it was held that the failure of a board 
of trustees of a village to return a bill presented to 
it for audit, on the ground that it was not verified 
as required by statute,’’ or to object to the bill on 
such ground,** was not a waiver of the defect. At 
any rate, where the mode or extent of itemizing an 
account is not specifically fixed by statute, if the 
common council to which the account is presented 
regards the same as insufficiently itemized, it owes a 
duty to claimant to bring the objection to his atten- 
tion.8® 

[§ 4640] 2. Hearing. The audit of a claim is gen- 
erally considered as a quasi-judicial act,°° and must 
be conducted as directed by the charter or other 
governing statute.°! It is generally the duty of the 
auditing officer or board to ascertain the correctness 
of any claim before approving it.®* Claimant has, 
in some jurisdictions, the right to offer his proof 
and to confront and examine opposing witnesses ;°* 
and some statutes give the auditing officer power to 
require any person presenting a claim to be sworn 
concerriing it and answer orally as to any facts rele- 
vant to the justness thereof.®* 

[§ 4641] 38. Decision or Award—a. In General. 
The claim, where not rejected, must be audited in 


charter providing that a claim] 488, 36 NYS 59, 
against the city, before it shall be [a] 
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Time of audit.—(1) 


[§§ 4639-4641 


full or for some exact amount.®® But a claim may 
be allowed conditionally as where it is allowed to be 
paid when there is money in the treasury.°° The 
auditor is not justified in showing any favoritism 
by auditing the claim of one person in preference to 
that of another, upon the theory that there may not 
be sufficient money in the treasury to meet all de- 
mands upon it.27 An .award of a board is insuffi-’ 
cient where it is not signed by all the board, as 
required *by statute, and where it is not shown to 
refer to the contract sued on,°% or where it does not 
receive the concurrence of a majority as required by 
the municipal charter.°? Where an order for the 
payment of a claim against a city was passed over 
the mayor’s veto by a two-thirds vote, one vote of 
which was cast by an alderman who was one of the 
claimants, and whose vote was necessary to pass 
it over the veto, the record was not admissible in 


evidence.to prove the city’s liability on the claim.* 
‘An allowance of a claim after the expiration of the 
_time prescribed by statute for its allowance or re- 


jection is a nullity,? as is the allowance of an un- 
enforceable claim where a statute expressly pro- 
hibits its recognition.* An invalid audit may be 
validated by competent authority.* 


common council, in auditing claims, 


Where|to ascertain the correctness of any 


allowed, shall be verified, verification 


of the claim is necessary for juris-, 


diction of the council to consider it. 
Read v. Madison, 162 Wis. 94, 155 NW 
954; Wilcox vy. Porth, 154 Wis. 422, 
143. NW. 165; Hutchinson y. Oshkosh, 
151 Wis. 573, 139 NW 446. 

.. 87. Commonwealth Water Co. v 


Castleton, 192 App. Div. 697, 
NYS 753. 
88. Commonwealth Water Co. Vv. 


Castleton, supra. 

89. Vermeule v. Corning, 186 App. 
Div. 206, 174 NYS 220 [aff 230 N. Y. 
585 mem, 130 NE 903 mem] (“No 
complaint having been made to the 
form of the claim when presented, 
we must assume therefore that it 
accorded to the common council all 
the information that body desired, 
and was a sufficient compliance with 
the technical requirement of the stat- 
ute’’). 

90. State v. St. Louis County Dist. 
Ct., 90 Minn. 457, 97 NW 132; Oster- 
houdt v. Rigney, 98 N. Y. 222; Ved- 
der v. Schnectady County, 5 Den. (N. 
Y.) 564; State v. Taylor, 33 N. D. 76, 
156 NW 561, 566, LRA1918B 156, Ann 
Cas1918A 583 [cit Cyc]. 

[a] In Iowa the allowance of a 
claim by an auditing board is not 
an adjudication. Fullerton v. Des 
Moines, (Iowa) 115 NW _ 607, 612 
(“was distinctly ruled in Hospers v. 
Wyatt, 63 Iowa 264, 19 NW 204; 
Clark v, Des Moines, 19 Iowa 199, 87 
AmD 423; Eastman y. Lyon Dist. Tp., 
40 Iowa 488; Campbell vy. Polk County, 
3 Iowa 467; Goetzman vy. Whitaker, 
81 Iowa 527, 46 NW 1058. Such being 
the law and policy of this state we 
need not take time to review the 
holdings by courts of other jurisdic- 
tions. We are clearly of the opinion 
that the allowance of an unfounded 
claim by a city council is not an ad- 
judication estopping the taxpayer 
from maintaining an action to en- 
join the alleged wrongful diversion 


of the public funds for its pay- 
ment’). 
[b] In Nebraska “the allowance 


by the mayor and council [of a city 
of the second class] of a bill for 
less than the amount claimed is not 
a judgment, but an offer, which is 
binding upon neither party until it 
is accepted.” State v. Minden, 84 


Nebr. 935. 195,05 120 6 AN We p08, 20 
LRANS. 289, 
91. Peo. v.. Amsterdam, 90 Hun 


183. 


claims against a town are not au- 
dited by the trustees until after they 
have been paid by the treasurer, there 
is a substantial, and not merely a 
technical, violation of the statute re- 
quiring such audit to be made prior 
to payment. Matter of Plattsburgh, 
27 App. Div. 358, 50 NYS 356 [rev on 
other grounds 157 N. Y. 78, 51 NE 
512]. (2) Ina stipulation postponing 
the time for examin&tion of claimant 
against a city, giving the compérol- 
ler the same period for the settle- 
ment after such examination as he 
had at the date originally fixed, ‘“‘such 
examination’ means that given by 
the statute, not one held on the post- 
poned date, if claimant should make 
that date unavailing. Rapp v. New 


York, 176 App. Div. 155, 162 NYS 
00. 
92. Denver vy. Republican Pub, Co., 


60 Colo. 571, 155 P 311; Butts v. Ho- 
boken, 38 N. J. L. 891; Matter of Ken- 
more, 59 Misc. 388, 110 NYS 1008. 

[a] Thus an attorney employed 
as attorney for a village may present 
to the village bills for services, and 
the trustees must determine whether 
they are reasonable, subject to legal 
review. Matter of Kenmore, 59 Misc. 
388, 110 NYS 108. 

[b] “He cannot formally allow a 
claim without any investigation, or 
effort to investigate, and the city 
afterwards be permitted to rescind 
his action, because of facts existing 
but not known at the time the ac- 
count was allowed, and which a 
proper examination would have 
brought to his attention.’ Denver y, 
Republican Pub. Co., 60 Colo. 571, 574, 
155 P 811 (“To hold otherwise would 
encourage gross carelessness in the 
performance of official duties in re- 
liance, upon a future investigation to 
correct, and no one would know 
whether the allowance of his account 
was final, or at least until the stat- 
ute of limitations had set the ques- 
tion at rest. In the absence of fraud 
the official who is given the power to 
allow claims, when he has officially 
passed upon a claim, must be con- 
clusively presumed to have had at the 
time full knowledge of all the facts 
pertaining thereto which a proper 
investigation would then have dis- 
closed’’). 

[ec] BPresumptions.—In the _ ab- 
sence of proof to the contrary, the 
presumption is that the duty of a 


bill ‘before giving its approval, was 
performed, and that the account as 


audited and allowedis correct. Butts 
v. Hoboken, 38 N. J. L. 391. 

93. Peo. v. Amsterdam, 90 Hun 
488, 36 NYS 59. 

94. Matter of Grout, 105 App. 


Div. 98, 93 NYS 711, 34 NYCivProc 
231 (under such statute, officers of a 
corporation cauld be examined; the 
right did not exist after suit brought; 
and the questions asked must be 
competent and material to the just- 
ness of the claim). And this case 
was followed in Matter of New York, 
63 Mise. 188, 118 NYS 465 (as to 
right not existing after suit brought). 

95. Spring Valley Water-Works v. 
Ashbury, 52 Cal. 126. 

96. National Lumber Co. v. Wy- 
more, 30 Nepr. 356, 46 NW 622. 

97. San Francisco vy. Broderick, 
111 Cal. 302, 43 P 960. 

98. Nelson vy. New York, 131 N. Y. 
4, 29 NE 814 [aff 1 Silv. Sup. 471, 5 
NYS 688]. : 

99. State v. Darner, 95 Nebr. 39, 
144 NW 1048. 

[a] Thus in Nebraska under a city 
charter provision substantially iden- 
tical with Comp. St. (1911) ec 14 art 
1 § 79, providing that all ordinances 
and resolutions or orders for the pay- 
ment of money shall require for their 
adoption the concurrence of a major- 
ity of the council, a motion to allow 
a claim and issue a warrant in pay- 
ment thereof was not legally adopted, 
where only three of the four mem- 
bers of the council were present, and 
only two of them voted “yea.” State 
v. Darner, 95 Nebr. 39, 144 NW 1048. 

1. Walker v. Waterbury, 81 Conn. 
18, 15, 69 A 1021 (“The plaintiff 
Walker, by his vote as an alderman, 
could not in any such way make 
evidence for himself in his individual 
capacity. It was an impropriety for 
him to cast the vote, and though that 
was counted by the presiding officer, 
and considered in the official declara- 
tion of the action of .the board, the 
fact of his participation in it was a 
proper subject of proof, in support 
of the objection taken by the city to 
his attempt to take advantage of 
what appeared upon its records’’). 

2. State v. Bardon, 103 Wis. 297, 
79 NW 226. 

3. “Tate vy. Johnson, 32 Ida. 251, 
181 -P 523, ‘ 

4 Curtis v. Gowan, 34 Ill. A. 516. 
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_[$ 4642] b. Review of Decision. 
dictions, by statute, the proper mode of review is 
by an appeal to a particular court from the allow- 
ance or disallowance, as provided for in the stat- 
ute;° and a substantial compliance with the statu- 
tory provisions in taking an appeal gives the ap- 
pellate court jurisdiction thereof.® 
dictions the right of appeal is also given to tax- 
In other jurisdictions the remedy is by 
certiorari,® and not by mandamus;° or claimant 
has a remedy by mandamus against the board where 
the latter has no discretion to disallow his claim.'° 


payers.’ 


5. See statutory provisions. 

_ [a] Duluth Charter § 80, provid- 
ing for an appeal to the district court 
from the allowance or disallowance 
of a claim, is valid and is due process 
of law. tate v. St. Louis County 
Dist. Ct., 90 Minn. 457, 97 NW 132. 

[b] .In Nebraska, where a city 
council disallows a claim for dam- 
ages, and claimant pursuant to the 
city charter appeals to the district 
court and files therein a transcript 
showing that the claim was presented 
to the city and disallowed, it is un- 
necessary to state that fact in the 
petition in the district court. Whe- 
lan v. Plattsmouth, 87 Nebr. 824, 128 
NW 520. ; 

[ec]. In Wisconsin.—(1) Moyer v. 
Oshkosh, 1451 Wis. 586, 139 NW 378; 
Morrison v. Hau Claire, 115 Wis. 538, 
92 NW 280, 95 AmSR 955; O’Donnell 
v. New London, 113 Wis. 292, 89 NW 
511; Morgan v. Rhinelander, 105 Wis. 
138, 81 NW 132; McCue v. Waupun, 
96 Wis. 625, 71 NW 1054; Van Fra- 
ehen v. Ft. Howard, 88 Wis. 570, 60 
NW 1062; Koch v. Ashland, 83 Wis. 
360, 53 NW 674; Vogel v. Antigo, 81 
Wis. 642, 51 NW 1008. (2) The sixty- 
day period of delay which operates, 
for the purposes of an appeal, as a 
disallowance of a claim, commences 
to run as soon as it is presented to 
the council for. allowance by filing it 
with its clerk for its action thereon, 
and an appeal must be taken within 
twenty days after the expiration of 
such sixty days. Mason vy. Ashland, 
98 Wis. 540, 74 NW 357. (3) How- 
ever, by L. (1901) p 88 ¢ 68, the time 
to appeal does not begin to run until 


. service of a notice by the clerk of 


his claim. 


the council of the action or nonac- 
tion of the council. Lyon v.. Grand 


Rapids, 121 Wis. 609, 99 NW 3811. 
(4) Under various statutes and a 
provision in the charter of Hau 


Claire, where notice of the disallow- 
ance of a claim against the city for 
aid furnished a poor person was 
given the county making the claim 
by mail, the time within which _ the 
county could appeal was forty days 
and not twenty days. Green Lake 


County v. Eau Claire, 167 Wis. 304, 
166 NW 656, 167 NW 442. (5) Under 
the charter of Madison, verification 


of a claim presented against a city 
is necessary to the exercise of juris- 
diction by the circuit court on appeal 
from a partial disallowance of the 
claim by the council of the city. 
Read v. Madison, 162 Wis. 94, 155 NW 
954. To same effect Hutchinson v. 
Oshkosh, 151 Wis. 573, 189 NW 446. 
(6) Where an appeal is taken by the 
real owner of a claim against a muni- 
cipality from a disallowance on the 
merits, a mere ambiguity as to the 
ownership of a claim is not a juris- 
dictional defect. Hanrahan v. Janes- 
ville, 137 Wis. 1,6, 118 NW 194 
(“The city council might very prop- 
erly refuse to act upon the claim 
until it was made definite and cer- 
tain, or it might disallow the claim 
pecause it was indefinite or uncer- 
tain as to ownership. Such action 
would enable the owner to amend 
But where, as here, the 
city council acted upon the claim 
filed, and the appeal was taken by the 
parties who assert ownership to the 
claim, and further assert that they 
filed it as their claim, and where the 
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In some juris- 


In some juris- 


city is not precluded from interpos- 
ing any legitimate defense it may 
have,, we conclude that plaintiffs 
should be permitted to show, if they 
ean, that they are in fact the sole 
owners of the claim and that they 
filed the same as their claim in the 
first instance, or that they were the 
legal assignees of the claimant when 
the appeal was taken, and, in the 
event of their being able to establish 
ownership when the appeal was 
taken, they should be permitted to 
prosecute the same’’). (7) Where 
the council has not acted on a claim 
for sixty days, it cannot, after the 
time for appeal has expired, by an 
express vote of disallowance thereof, 
give claimant a right to appeal within 
twenty days from such express al- 
lowance. Seegar v. Ashland, 101 Wis. 
515, 77 NW’ 880. (8) An objection 
that the appeal was not taken in time 
goes to the jurisdiction and is not 
waived, although not made on the 
trial. Telford v. Ashland, 100 Wis. 
238, 75> NW 1006. | (9) The appeal 
bond must be substantially in com- 
pliance with the statute (Stephani v. 
Manitowoc, 101 Wis. 59, 76 NW 1110; 
West v. Eau Claire, 89 Wis. 31, 61 
NW 3138; Drinkwine v. Eau Claire, 83 
Wis. 428, 53 NW 673), (10) and an 
objection to its insufficiency to give 
jurisdiction to the appellate court 
cannot be waived by the action of 
the city attorney and comptroller in 
approving the bond (Oshkosh Water- 
works Co. v. Oshkosh, 106 Wis. 83, 
81 NW 1040). (11) On an appeal to 
a circuit court from the action of a 
city council in disallowing a claim 
for personal injuries, L. (1885) p 
1301 c 441 sube 5 § 27 requires the 
execution of a bond “with sufficient 
surety to be approved by the mayor 
and clerk,’ and a bond approved by 
the clerk only gives the circuit court 
no jurisdiction. Sharp v. Appleton, 
134 Wis. 16, 113 NW 1090. (12) A 
bond on appeal from disallowance of 
claim against the city of Madison 
was held sufficient, although con- 
ditioned for a fixed sum, where the 
charter provides for the payment “of 
all costs,” as, if any additional costs 
were incurred, a new bond could be 
required under St. (1911) § 4281m. 
American Cement Mach, Co, v. Madi- 
son, 153 Wis. 444, 141 NW 246. ~(13) 
If a void bond was given on appeal 
to the circuit eourt from rejection 
of a claim by a city council, such 
court obtained no jurisdiction, and 
a demurrer on that ground was well 
taken. Nelson v. Eau Claire, 175 
Wis. 387, 392, 185 NW 168 (a bond 
on appeal, conditioned “for the faith- 
ful prosecution of said appeal, and 
the payment of all costs that should 
be adjudged against this plaintiff by 
said circuit court,’ was defective un- 
der the charter of Eau Claire before 
the enactment of St. [1915] § 2836 
A). (14) On appeal no formal plead- 
ings are required and a general de- 
nial will be implied. Davey v. Janes- 
ville, 111 Wis. 628, 87-NW 813. (15) 
If a complaint is filed, it is not de- 
murrable merely because of the fail- 
ure to allege the making and filing of 
the city clerk’s return in response 
to the appeal. Horan v. Eau Claire, 
123 Wis. 86, 100 NW 1068. (16) But 
the complaint must allege the facts 
made requisite by the statute to give 
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Where the proper board passes on a claim presented 
to it, the common council has no power to review 
such action and increase the amount of the award.*+ 
A statutory provision that, upon rejection of a 
claim, claimant may appeal to a specified court by 
a bill of exceptions, has been construed as not. pro- 
viding an exclusive remedy, but as permitting the . 
bringing of an action where the claim has been pre- 
sented and rejected.!? 

In New York, where a claim against a city or vil- 
lage is disallowed, the appropriate remedy of claim- 
ant is by action,’® but claimant’s remedy in such a 


the appellate court jurisdiction. Wat- 
son ~, Appleton, 62 Wis. 267, 22 NW 
475. “(17) In some cases it is permis- 
sible on appeal to interpose a proper 
counterclaim. Monroe Water Works’ 
ey v. Monroe, 110 Wis. 11, 8 NW 

oO. r 

6 Starcher v. Gregory, 23 S. D. 
217, 121 NW 388 (Rey. Pol. Code § 
1574 provides that an appeal may be 
taken from the action of corporate 
authorities in the same manner as 
appeals from the board of county 
commissioners under §§ 850-854; § 
850 provides that from decisions of 
the board of county commissioners 
there shall be allowed an appeal to 
the circuit court on filing a bond 
executed to the county; 
vides that such appeal may be taken 


by serving a written notice upon one 


of the board of county commissioners; 
§ 852 provides for filing such appeal, 
and § 854 provides that the court 
may make final judgment and cause 
the same to be executed. It was held 
that a notice of appeal from the ac- 
tion of the authorities of an incor- 
porated town in rejecting a claim, 
served on only one of such authori- 
ties, and an undertaking executed to 
the county instead of to the authori- 
ties of the incorporated ‘town, are 
sufficient). 5 

7. See Lobeck v. State, 72 Nebr. 
595, 101 NW 247; Fry v. Keiter, 45 Pa: 
Super. 538; Tamaqua Auditors’ App., 
28 Pa. Dist. 111... 

[a] Effect of pendency of appeal. 
—Where an appeal from the allow- 
ance of a partial estimate on a paving 
contract by the city council is per- 
fected, it Suspends the order of the 
council, and during its pendency the 
city comptroller is not required to 
deliver the warrant for the payment 
of the estimate to claimant. Lobeck 
v. State, 72 Nebr. 595, 101 NW. 2478 

8. Hoxsey y. Paterson, 39 N. J. L. 
489 [rev 39 N. J. L. 72, in so far as 
it held that only final action on the 
merits could be reviewed by certio- 
rari]. See also Certiorari § 68. 

In New York see infra text and 
note 14 [a]. 

9. Peo. v. Barnes, 44 Hun 574 [aff 
114 N. Y. 317, 20 NE 609, 21 NE 739]; 


Peo. v. Highland, 8 NYSt 531. See 
also Mandamus § 404. 
10. Jackson v. Wilde, 52 Cal. A, 


259, 198 P 822. 

11. Schneider v. Blades, 108 Mich. 
3, 65 NW 559. 

12.. Pyland v. Purvis, 87 Miss. 433, 
40 S 7. 

13. Davidson v. White Plains, 197 
N. Y. 266,.90 NE 825; Bort Jervis 
Water Works Co, v. Port Jervis, 151 
N. Y. 111, 115, 45 NE 388 ¢‘“‘they.are 
corporations created by*the legisla- 
ture, and as such may be sued in 
any of the courts of the state having 
jurisdiction of the subject-matter. It 
is true that the charter under which 
the defendant was incorporated pro- 
vides for the presenting of claims 
against the municipality, to the board 
of trustees for audit and allowance, 
but this provision is for the benefit 
and protection of the municipality , 
and forms a part in its scheme of 
government; it enables the trustees 
to settle and adjust claims without 
action or expense, and also enables 
them to estimate and determine the 
amount of taxes that it will be nec- 


§ 851 pro- - 
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case against a town is by certiorari.14 

[§ 4643] c. Effect of Allowance or Disallowance. 
The acts of a board of audit, within its jurisdic- 
tion,.in the absence of fraud and collusion, are final 
and conclusive, and cannot be questioned in a col- 
lateral proceeding.1® But since boards of audit, in 
‘allowing accounts, are limited to the powers con- 
ferred upon them by the statute,'® when they trans- 
gress these limitations, their acts, like those of any 
other tribunal of limited jurisdiction, are void.'? 


And it has been held that, where 


essary to levy upon the taxable prop- 
erty in the village. They are not 
constituted a tribunal for the pur- 
pose of final adjudication upon claims 
-which they themselves dispute, for 
reasons that are obvious’’). 

14. Peo. v. Barnes, 44 Hun 574 [aff 
114 N. Y. 317, 20 NE 609, 21 NE 739]; 
Peo. v. Highland, 8 NYSt 531. See 
Peo. v. Hannibal, 65 Hun 414, 20 NYS 
165 (the remedy by certiorari must 
be taken, if at.all, before the deliv- 
ery of the certificate of audited ac- 
counts to the supervisor). 

[a] “Counties and towns are the 
civil divisions of the state, and as 
such are not subject to actions, ex- 
cept in so far as the statute has 
given them corporate capacity, with 
the right to sue and be sued. With 
cities and villages it is quite differ- 
ent.” Port Jervis Water Works Co. 
v. Port Jervis, 151 N. Y. 111, 115, 45 
NE 388. 

15. Western Constr. Co. v. Carroll 
County, 178 Ind. 684, 98 NE 347, 349 
[cit’ Cyc]; Peo, vy. Clarke, 174° N. Y. 
259, 66 NE 819; Osterhoudt v., Rig- 
ney, 98 N. Y. 222; Syracuse v. Ros- 
coe, 66 Misc. 317, 123 NYS 403; Peo. 
v. Justice, 147 NYS 257. 

[a] In the absence of fraud, col- 
lusion, or palpable error, the determi- 
nation of the transit construction 
commission in transmitting a voucher 
in payment of a claim against the 
city of New York is final and conclu- 
sive on the comptroller of the city. 
Rapid Transit Subway Constr. Co. v. 
Craig, 199 App. Div. 45, 191 NYS 383 
{aff 233 N. Y. 544 mem, 135 NH 911 


mem]. . 
16. See supra § 4639. 
17. Cal.—Jackson v. Wilde, 52 Cal. 


A. 259, 198 P 822. } 

fowa.—Fullerton v. Des Moines, 115 
NW 607. 

en ataen v. Monett, 123 Mo, A. 
184, 100 SW 670. 

Nebr.—Redell v. Omaha, 80 Nebr. 
178, 113 NW 1054. 

N. Y.—Peo. v. Clarke, 174 N. Y. 
259, 66 NE 819; Peo. v. Gleason, 121 
N. Y. 631, 717, 25 NE 4; Osterhoudt 
v. Rigney, 98 N. Y. 222. ; 

{a] Thus under a city ordinance 
authorizing the fire superintendent to 
grant a fireman leave of absence with 
pay during a _ sickness contracted 
while on duty, the determination by 
the superintendent that a fireman’s 
sickness was so contracted is con- 
clusive, and the auditing board has 
no discretion to disallow the fire- 
man’s salary during such lease, al- 
though the pay roll as made out and 
verified by the fire chief must pass 
through the hands of the auditing 
committee in the ordinary course 
of business Jackson y. Wilde, 52 
Cel. A. 259, 268, 269, 198 P 822 (“The 
ordinance, the provisions of which 
were incorporated into the _ city’s 
charter by the amendment of 1915, 
lodges that power in the person who, 
by reason of his daily association 
and contact with the men under his 
supervisory care, is the one best 
fitted to exercise such discretionary 
powers—the superintendent and chief 
of the fire department. ... The 
amounts of the salaries allowed by 
the committee can be no other than 
such as are fixed by/the charter or 
by ordinance passed pursuant there- 
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a claim against 


” 


[b] “If, for instance, an actount 
is presented which the board, be- 
cause of the/lack of some indispensa- 
ble condition, has no right to con- 
sider; if a claim is allowed which is 
plainly not a city charge, its deter- 
mination would be void for the rea- 
son that it would in such a case 
have exceeded its jurisdiction.” 
Syracuse v. Roscoe, 66 Misc. 317, 324, 
122 NYS 4038. 

{c] If a claim is fundamentally 
illegal, the council has no jurisdic- 
tion to audit and allow it or to give 
it any vitality. Peo. v. Gleason, 121 
N.Y. 681.717, 25 NE 4. 

[d] Salary claim under an invalid 
ordinance was allowed, on the as- 
sumption that the ordinance was 
valid, and in a subsequent action 
against the city to recover the salary, 
judgment was-~ rendered against 
plaintiff and affirmed. O’Dwyer v. 
Monett, 123 Mo. A. 184, 100 SW 670. 

18. Campbell v. Brackett, 45 Ind. 
A. 293,90 NE 777. 

19. Cal.—McConoughey y. Jackson, 
el Cal. 265, 35 P 868, 40 AmSR 

Ill.— Griffen vy. 
187 Ill. A, 468. 

Ind.—Western Constr. 
roll County, 178 Ind. 684, 98 NE 
347, 349 [cit Cyc]; Indianapolis v. 
National, City Bank, 80 Ind. A. 677, 
138 NE 791, 148 NE 675, 141 NE 249, 

Nebr.—National Lumber Co. v. 
Wymore, 30 Nebr. 356, 46 NW 622. 

N. Y.—Albany City Nat. Bank v. 
Albany, 92 N. Y. 363; Lanigan v. 
New York, 70 N. Y. 454; Peo. v. Board 
of Education, 26 App. Div. 208, 49 
NYS 915; Pittman v, New York, 3 
Hun 370, 6 Thomps. & C. 89 [aff 
620N. Xn Ge UIs 

Pa.—Com, v. Patterson, 206 Pa. 522, 
56 A 27, 

Wash.—La France Fire Engine Co. 
acre Vernon, 11 Wash. 203,39 P 

[a] “When the auditors honestly 
allow a claim, acting within their ju- 
risdiction, and no fraud has been 
practiced upon them in procuring the 
allowance the liability of the mu- 
nicipality is fixed, and the claim is 
no longer subject to dispute.’ Nel- 
son -v. New, York, 131 °'N. “Y)" 4,5 16) 
29 NE 814. 

[b] Vote by a town to appropriate 
money to settle a claim against it is 
binding, even if, upon subsequent ex- 
amination, it is ascertained that the 
claim was one which could not have 
been successfully maintained, Mat- 
thews v. Westborough, 131 Mass. 521. 

[c] Conditional allowance. — The 
allowance of a claim by the city 
council with the condition annexed 
to it, “to be paid when there is money 
in the treasury to pay with,” is bind- 
ing on the city, and the condition 
will not defeat an action to recover 
a judgment thereon. National Lum- 


to 


Chicago Heights, 


Co. v. Car- 


ber Co. v. Wymore, 30 Nebr. 356, 
46 NW 622, 
[d] Acceptance.—Where a com- 


mon council of a city had allowed 
a sum smaller than that claimed 
in settlement of a claim for personal 
injuries, a written demand by claim- 
ant for an order on the city treas- 
urer for the amount so allowed con- 
stituted an unconditional acceptance 


§§ 4642-4643 


a town is allowed and paid in violation of an ex- 
press statute, it is no defense to a suit to recover 
the money that the parties acted in good faith.1% 
Generally the allowance of a claim, where the offi- 
cer or board has jurisdiction, constitutes an adjudi- 
cation binding upon the municipality,’® although 
the rule has been held inapplicable in the case of 
fraud”° or an ultra vires?! or void?? contract. 
rejection of a claim does not preclude the right of 
claimant to resort to the courts.?° 
takes no steps to review the order nor to compel 


The 


Where claimant. 


of such settlement and made a bind- 
ing contract for the payment of the 
sum so allowed. Sharp v. Mauston, 
92 Wis. 629, 66 NW 803. 

[e] In Texas the adoption by a 
town council of a statement of ac- 
count presented to it by the town at- 
torney for services over and above 
collections made by him for the town, 
and the issuance of a warrant in his 
favor for such amount, had the same 
effect as an account: stated struck 
between individuals. Smith v. Anson 
(Civ. A.) 160 SW 114. Account state 
generally see Accounts and Account- 
ing §§ 249-406. } 

20. Nelson v. New York, 131 N. Y. 
4, 29 NE 814 (the auditing of a 


‘claim by the board of audit for the 


amount due on a contract with the 
city does not estop the city from 
denying liability on the ground of 
fraud in the making of the contract). 

[a] In New York, in a taxpayer’s 
action to enforce restitution for a col- 
lusive audit or payment, collusion is 
the gravamen of the action, and there 
can be no recovery without proof 
thereof. Crozier v. Richardson, 178 
App. Div. 927, 165 NYS 1082 mem [aff 
226 N. Y. 595 mem, 123 NE 861 
mem]; Daly v. Haight, 170 App. Div. 
469 “156 U NYS" 538 Sait) (2245 sN, Saye 
726 mem, 121 NE 862 mem]. See also 
supra § 4561. 

21. Com. v. Sholtis, 24 Pa. Super. 
487 (the allowance of a claim ‘by 
granting an order therefor is not a 
final and conclusive adjudication, so 
as to conclude the municipality, and 
it may set up want or failure of con- 
sideration, or ultra vires). 

22. Higgins v. San Diego, (Cal.) 
45 P 824 (the city itself is not pre- 
cluded from showing that an amount 
allowed in pursuance of a void con- 
tract was in excess of reasonable 
value), 

23. Cal.—San Francisco Gas Co. 
v. Tie ae 6 Cal. 190. 

ich.—Fitch y. Manitou Count 
182 Mich. 178, 94 NW 952. te 

iss.—Pyland v. Purvis, 87 Miss. 
433, 40 S 7%, ‘ ee 

Nebr.—State v. Minden, 84 Nebr. 
193, 120 NW 918, 21 LRANS 289: Gal- 
aber v. Lincoln, 63 Nebr. 339, 88 NW 

N. Y.—Port Jervis Water Works 
Cg. -vs Port’ Jervis, “151! Nosy vite aaa 
NF ean . 

-—Burton y. Rutland, 8 ‘ 
88 A 729, CYS aie 

[a] Refusal to allow a claim in 
whole or in part is within the rule 
stated in the text. Willow Springs 


Irr. Dist. v. Wilson, 74 Nebr. 2 
104 NW 165. ten 
{b] Refusal to issue warrant.— 


Approval by the common council of 
the city of San Diego of a claim 
against the city does not preclude 
claimant from maintaining an action 
against the city upon the claim for 
the amount due, where claimant has 
failed to secure payment solely by 
reason of the unauthorized refusal 
of the auditor to issue proper war- 
rants, and it is not necessary that he 
proceed by mandamus to compel the 
auditor to issue the warrants, al- 
though he may so proceed in view of 
Code Civ. Proc. §§ 581, 581a, 582. 
Engebretson v. San Diego, 185 Cal, 
475, 197 P 651. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a further audit, he cannot ordinarily sue for the 
balance of his claim in excess of that allowed ;?4 
and the acceptance by claimant of the amount al- 
lowed, although less than the amount claimed, is 
a waiver of the right to insist upon payment of the 
balance rejected,?> but not where such waiver was 
expressly excluded.?¢ 

Rescission of allowance. The allowance of a claim 
may be rescinded?’ before the rights of third per- 
sons have vested,?* or before claimant has changed 
his position to his own disadvantage,”® although not 
after he has been actually paid;®° and a board of 
town auditors had no power to disallow a claim after 
having made a valid and complete allowance.*! 

Reaudit. The auditing officer or board has no 
power to reaudit claims which have been passed 


' MUNICIPAL CORPORATIONS 


[44 C.J.] 1449 


upon by their predecessors in office.82 Where the 
claim is disallowed, and thereafter a corrected bill 
is presented to the same auditors, claimant cannot 
thereafter allege that they were without power to re- 
examine and allow or disallow the claim.*? 

[§ 4644] C. Compromise.*4 A municipality may, 
without express authority, compromise claims 
against it,°> such power being implied from the 
capacity to sue or to be sued;** and although it 
may not make a gift under guise of a compromise 
of an entirely unfounded eclaim,?’ the right to com- 
promise and settle an existing and asserted claim 
does not depend on the ultimate decision for or 
against its validity.*8 Power to compromise doubt- 
ful claims is inherent in the common council as the 
representative of the municipality®®—but a surety 


24. Etzold v. Huntington County, 
82 Ind. A. 655, 146 NE 842, 845 [cit 
Cyc]; Guidet vy. New York, 12 Hun 
(N. Y.) 566. : 

25. Butler v. Lawrence County, 
177 Ind. 440, 98 NE 185, 187 [cit 
Cyc]; Davey v. Big Rapids, 85 Mich. 
56, 48 NW_178; Perry v. Cheboygan, 
55 Mich. 250, 21 NW _ 3338;- Peo. v. 
Rockland County, 31 App. Div. 557, 
52 NYS 89; Callahan v. New York, 6 
Daly 230 [aff 66 N.Y. 656]; Looby 
v. West Troy, 24 Hun (N. Y.) 178; 
Guidet v. New York, 12 Hun (N. Y.) 
566; Sharp v. Mauston, 92 Wis. 629, 
66 NW_ 803. i 

26. Smith .v. Salt Lake City, 83 
Fed. 784 [rev on other grounds 104 
Fed. 457, 43 CCA 637]. 

27. Burke v. Gormley, 79 N. J. L. 
259, 260, 80 A 483 (‘It is true there 
are cases in other jurisdictions which 
hold that a proceeding of that kind 
is final, but I think I ought not so 
to hold in the absence of any bind- 
ing decision in this state. It is 
settled by a decision of our Court 
of Errors and Appeals that a tax- 
payer may enjoin the payment of 
an unjust bill by a city, although 
the city authorities are willing to 
pay it. Lodor v. McGovern, 48 N. J. 
Bq. 275, 22:A..199, .27 .AmSR : 446. 
The effect of that decision is to de- 
prive the action of the city authori- 
ties of the element of finality which 
is relied upon in this case by the 
relator; for if a taxpayer may bring 
a bill in equity for an injunction to 
restrain the payment until the right 
thereto shall have been established 
by a suit at law, it is a necessary 
conclusion that the city authorities 
themselves would have the right to 
review their own prior action in case 
their approval of the bill was wrong- 
bl keg 3S 

[a] Repeal of ordinance.—A city 
council, after the passage of an or- 
dinance which allows a claim and 
directs its payment; may repeal such 
ordinance at any ‘time -before pay- 
ment has been made. State v. Funk, 
205 Or: 184,158,199) BP 592,4209 P 
113 (‘It would seem that such power 
must necessarily be inherent in the 
city council in order to prevent, in 
any proper case, an imposition upon 
the city through fraud, accident or 
mistake’). 

28. Smith v. Anson, (Tex. Civ. A.) 
160 SW 114. 

[a] Board of village trustees can- 
not legally rescind a resolution de- 
-elaring an indebtedness to a _ third 
party without the consent of such 
third party after such resolution has 
been accepted by him. Burdette v. 
Munger, 144 Ill. A. 164. 

29. State v. Minden, 84 Nebr. 193, 
195, 120 NW 913, 21 LRANS 289 (“It 
may often happen that action may 
be taken in the allowance of claims 
against the city, which, upon subse- 
quent consideration and in the light 

‘of further information, appears to 
have been improvident, ill-advised 
and unauthorized; and considerations 
of public welfare demand that the 


mayor and. council of a city. should. 


be left free to correct such mistakes, 
so long, at least, as the claimant has 
not changed his situation to his dis- 
advantage because of such action’’). 

30. Smith v. Anson, (Tex. Civ. A.) 


160 Sw 114. 


[a] Thus after a town council had 
adopted an account stated, presented 
to it by the town attorney, showing 
a balance due him, and a warrant 
issued therefor was paid, its action 
could not be rescinded, in the ab- 
sence of fraud, notwithstanding the 
claim by the aldermen that they 


understood their action to be a 
mere reception of the ‘account. 
Smith v. Anson, (Tex. Civ. A.) 160 


SW 114. 

31. See Towns [88 Cye text and 
note 75]. 

32. Peo. v. Clarke, 174'N. Y. 259, 
66 NE 819 [rev 79 App. Div. 78, 79 


NYS 1111]; Ousterhoudt v. Rigney, 
98 N: Y. 222, 
[a] Rule applied.— A common 


council being the auditing board of 

a city, where one council passes 

upon and rejects a claim for salary, 

it becomes res judicata; and a subse- 
quent council has no power to review 
the judicial action of the former, 

Beresford v. Donaldson, 54 Misc. 138, 

103 NYS 600. 

[b] Estoppel.—The fact that a 
public officer has not objected to a 
reaudit of his accounts for certain 
years by the comptroller will in no 
way estop him from objecting to an- 
other audit of the same years by a 
new comptroller. Com. v. Patterson, 
206 Pa. 522, 56 A 27. 

33. Matter of Weeks, 106 App. Div. 
45, 94 NYS 468, 97 App. Div.* 131, 
89 NYS 826. 

34. Compromise: 

Generally see Compromise and Settle- 
ment 12 C. J. p 312. 

Of actions see infra § 4662. 

Of claim for taxes see supra § 4462. 

Power of town see Towns [38 Cyc 661 
text and note 83]. 

Right of taxpayer to enjoin see supra 
§ 4565. 
35. U. S.—Quinby v. Cleveland, 191 

Fed. 68. 

Cal.—Peo. v. San Francisco, 27 Cal. 
655; Peo. v. Coon, 25 Cal. 635. 

Tll.—Agnew v. Brall, 124 Ill. 312, 
16 NE 230. 

Iowa.—Mills County v. Burlington, 
ete., R. Co., 47 Iowa 66; Grimes v. 
Hamilton County, 37 Iowa 290. 

Me.—Baileyville v. Lowell, 20 Me. 
178; Augusta vy. Leadbetter, 16 Me. 
45 


Mass.—Prout v. Pittsfield Fire 
Dist., 154 Mass. 450, 28 NE 679. 

Nebr.—State v. Martin, 27 Nebr. 
441, 48 NW 244, ; 

N. H.—Clough y. Verrette, 79 N. H. 
356, 109 A 78. 

N. Y.—Hills v. Peekskill Sav. Bank, 
101 N. Y. 490, 5 NE 327. 

Pa.—Bailey v. Philadelphia, 167 Pa. 
569, 31 A 925, 46 AmSR 691. 

Tex.—San Antonio v. San Antonio 
St. R. Co.,), 22 Tex. Civ. A. 148, 54 
SW _ 281. ° 

Wash.—State y. Ritter, 74 Wash. 
649, 184 P 492. 


Wis.—Hall v. Baker, 74 Wis. 118, 
42 NW 104. 

36. Orleans Levee Dist. Comrs. v. 
Blythe, 163 La. 929, 113 S 150. 


87. Clough v. Verrette, 79 N. H. 
356, 109 A 78. 

38. Prout v. Pittsfield Fire Dist., 
154 Mass. 450, 28 NE -679; Clough 
Vii -Vierrette, T9rIN. 2H 356, 109.0 A 
78; Bailey v. Philadelphia, 167 Pa. 
569, 31 A 925, 46 AmSR. 691. See 


McShane v. Dover, 80 N. H. 374, 376, 
117 A 526 (‘the city has power to 
pay what is equitably due even if 


some legal technicality stands in 
the way’’). 
[a] Constitution of: New York 


“does not deprive municipalities of 
the right to compromise a claim 
which they dispute, but which in thé 
end they deem it wise and prudent to 
acknowledge in part and pay as ac- 
knowledged; and which might, by ju- 
dicial decision, but for the compro- 
mise, become a charge upon them to 
its full extent.” Hills v. Peekskill 


Sav. Bank, 101 N. Y. 490, 497, 5 
NE 327. 
39. U. S—Quinby v. Cleveland, 191 


Fed. 68; Warren v. St. Paul, 29 F. 


Ill.—Agnew y. Brall, 124 Jll.. 312, 
16 NE 2380; Chicago v. Agnew, 182 
Till. A. 499 [rev on other grounds 
264 Ill. 288, 106 NE 252}. 

Iowa.—Red Oak First Nat. Bank v. 
Emmetsburg, 157 Iowa 555, 1388 NW 
451, LRAI9I5A 982. 

Nebr.—State v. Martin, 27 Nebr. 
441, 483 NW 244, 

AY vikostazne thts vy. \Gingrich, 22.Pa. Co. 

Tex.—San Antonio v. San Antonio 
Be R. Co., 22 Tex. Civ. A. 148, 54 SW 

Wash.—State v. Ritter, 74 Wash. 
649, 651, 184 P 492 [cit Cye]. 

[a] Illustration.—An accord and 
satisfaction entered into by a city 
and the holder of certificates issued 
by it in payment of work done under 
contracts for the construction of 
sewers is as binding on it as would 
have been the case had the holders 
been dealing with a.private corpora- 
tion or individual. Red Oak First 
Nat. Bank v. Emmetsburg, 157 Iowa 
555, 188 NW 451, LRA1915A 982. See 
Port Townsend v. Central. City. First 
Nat.. Bank, 241 Fed. 32, 154 CCA 32 
(evidence held to sustain a finding 
that judgments rendered against a 
city on warrants were not fraudu- 
lent or collusive, and that the subse- 
quent action of the mayor and. city 
council in deciding by unanimous 
vote not to appeal from such judg- 
ments, but to make a compromise 
settlement of the Same by the issu- 
ance of new bonds at a. lower rate 
of interest, was also free from fraud 
or collusion, and valid), 

[b] While a town council may 
legally compromise doubtful or dis- 
puted claims while acting in good 
faith and with ordinary discretion, 
they cannot, under the guise of a 
compromise, surrender a_ valuable 
claim where there is no longer room 


‘Cas. No. 17,199, 5 Dill. 498. 


|for a substantial controversy. Farns- 
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of claimant is not bound unless he also consents*°— 
and may be specially conferred by statute on other 
officers or boards,*! but statutes conferring author- 
ity on municipalities, boards, and commissions are 
to be strictly construed ;#? and the power of a mu- 
nicipality in this behalf may be defined and limited 
by the statute and charter.4* But the mayor cannot, 
unless specially authorized, compromise any claim, 
nor, by acting under such a compromise, estop the 
‘assertion of the city’s legal rights.*+ 
corporation counsel waive the right of the city to 
appeal,4® and the corporation counsel of Greater 
New York has no power to compromise claims re- 
jected by the comptroller without the eomptroller’s 
Before satisfaction the 
compromise may be revoked by the municipality ;*7 
and the promise of an annuity in. satisfaction of a 
claim,*® or a compromise of illegal claims,*® or an 
agreement to pay a party having no claim what- 
ever,°° is not binding. Where there is no dispute 


knowledge or consent.*® 


worth vy. Wilbur, 49 Wash. 416, 420, 
95 P 642, 19 LRANS 320 (“Such an 
attempt is a gift rather than a settle- 
ment of a doubtful or disputed claim, 
and gifts to private individuals are 
beyond the powers of the town’’). 
[c] Ratification.—(1) A compro- 
mise made in behalf of a city by 
the mayor and finance committee of 
the common council of the city is 
not valid unless ratified by the com- 
mon council. San Antonio v. San 
Antonio St. R. Co., 22 Tex. Civ. A. 
148, 54 SW 281. (2) The adoption 
by the council of an ordinance carry- 
ing out the terms of a compromise 
of litigation effected by the mayor 
and finance committee in behalf of 
the city, and appropriating money for 
such purpose, constitutes a ratifica- 


tion. San Antonio v. San Antonio 
St. Re Co,,) supra; 
40. Chicago v. Agnew, 182 Ill. A. 


499 [rev on ‘other grounds 264 III. 
288, 106 NE 252). 

41. Peo. v. Coon, 25 Cal. 635. 

42. Cincinnati v. Rogers, 16 Oh. 
A. 139, 148 (rapid transit commis- 
sion of the city, with statutory 
power to “acquire by purchase or 
to appropriate’ real estate, or ease- 
ments therein, etc., “in the manner 
provided by law for the acquisition 
and appropriation of property by mu- 
nicipal corporations,” has no author- 
ity to enter into a contract of set- 


tlement of a claim against the 
city). 
43. Jones v. Albany, 151 N. Y. 223, 


45 NE 557; McGuinness v. New York, 
26 Hun (N. Y.) 142; State v. Car- 
roll, 94 Wash. 531, 162 P 598. 

[a] Under Seattle Charter art 16 

32, providing that any person in 
the civil service injured in the line 
of duty shall receive pay fixed by 
the city council, and the Workmen’s 
Compensation Act, providing that 
whenever, by city charter, provision 
is made for municipal employees in- 
jured in the course of employment, 
such employees shall not be entitled 
to the benefits of the act, the city 
cannot compromise a claim by an 
injured workman by the payment of 
a lump sum. State v. Carroll, 94 
Wash. 531, 162 P 593. 
_  [b] In Oklahoma it was contended 
that as to a claim for gas furnished 
to the waterworks plant of Tulsa, 
which was the balance claimed under 
a compromise adjustment, no author- 
ity existed in the water commissioner 
to bind the city by such compromise. 
But payment of installments on the 
elaim sufficiently showed, as against 
a demurrer to evidence, that the ac- 
tion of the commissioner was rati- 
fied and approved bythe board of 
commissioners, as required by a sec- 
tion of the city charter. Tulsa v. 
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Nor can a 


43, 234 P 588. 
44. New Orleans v. Tulane Edu- 
cational Fund, 46 La. Ann. 861, 15 S 


161, 
Page O’Neill vy. Chicago, 169 Ill. A. 
46. Bush v. O’Brien, 164 N. Y. 205, 


58 NE 106. 
47. Rock Island v. McEniry, 39 Il. 
A, 218 


48. Mitchell vy. Cincinnati, 7 Oh. 
Dec. (Reprint) 310, 2 CincLBul 96. 

49. Ft. Edward v. Fish, 86 Hun 
548, 88 NYS 784 [aff 156 N. Y. 363, 
50 NE 973]. ‘ 

[a] A contract which it has no 
power to make (1) a municipal cor- 
poration has no power to compro- 
mise, unless it is to the extent of 
eliminating from it the illegal or un- 
authorized elements. Ft, Hdward v. 
Fish, 156 N. Y. 3638, 50 NE 973; Wads- 
worth v. Livingston County, 115 NYS 
8 [rev on other grounds 139 App. 
Div. 832, 124 NYS 334]. (2) A con- 
tract by a city council for the ad- 
justment and settlement of a certain 
judgment and other claims against 
the city, which also provided for the 
purchase of a water and light plant, 
which latter part was void, is entirely 
void where the illegal cannot be sepa- 
rated from the legal part. Austin v. 
McCall, (Civ. A.) 67 SW 192; 193 
[rev 95 Tex. 565, 68 SW 791]. 1 


50. Cincinnati v. Rogers, 16 Oh. A, 
oes 

51. Peo. v. Holten, 287 Ill, 225, 122 
NE 55 ; 

52. Peo, v. Holten, supra. 


53. Generally see Arbitration and 
Award 5 C. J.p1. 

Power of town see Towns [38 Cyc 
661 text and note 84]. 

54. Power to contract see 
§ 2122 et seq. 

» 55. Power to sue see infra § 4649. 

56. Ill.—Shawneetown y. Baker, 85 
Tl). 563. 

Iowa.—Walnut Dist. Tp. v. Rankin, 
70 Iowa 65, 29 NW 806. 

Ky.—Carter v. Krueger, 175 Ky. 
399, 194) SW 553 [foll Remington 
v.' Harrison County Ct., 12 Bush 

Conway, 16 


148}. 
Mass.—Buckland vy. 
clas 396; Boston v, Brazer, 11 Mass. 
N. J.—Paret v. Bayonne, 39 N. J. 
Li. “5659 [Taff 40 N.. J. L. 333]. 
we Y.—Brady v. Brooklyn, 1 Barb. 


Or.—West v. Coos County, 115 Or. 
409, 237 P 961, 968, 40 ALR 1362 
[quot Cyc]. 

Pa.—Smith v. Wilkinsburg  Bor- 
ough, 172 Pa. 121, 33 A 371; Smith v. 
Philadelphia, 18 Phila. 177. 


supra 


Le rat v. Dummerston, 19 Vt. 
Va.—McKennie v. Charlottesville, 


Oklahoma Natural Gas Co., 109 Okl.! ete, R. Co., 110 Va. 70, 65 SE 503 


-. 


(§§ 4644-4645 


as to the amount of the liability to the municipality 
nor a contention that the entire amount is not col- 
lectable, a municipality is without authority to 
settle for less than the full amount,°! for that would 
be an attempt unlawfully to divert the public money 
to a private use.®” 

[§ 4645] D. Arbitration.>* 
tract®* and to sue and be sued®® implies municipal 
power to submit to arbitration.°® 
providing for arbitration by ‘‘all persons’’ includes 
municipal corporations,®” although their power in 
this behalf may be restricted by construction of a 
statute.°® But the legislature has no power to direct 
that claims against a municipality shall be ascer- 
tained by arbitrators instead of a jury, without 
requiring the consent of the corporation.>? The offi- 
cer or hoard who may consent to arbitration may 
be fixed by statute; but, independently thereof, 
it has been held that the municipal attorney may 
consent to an arbitration for the city,®! and a for- 


The power to con- 


And a statute 


18 AnnCas 1027; Chapline v. Over- 
seers of Poor, 7 Leigh (34 Va.) 231, 
30 AmD 504, 

Wis.—Kane v. Fond du Lac, 40 
Wis. 495. 

_[a] A school district may submit 
differences arising between it and its 
treasurer to arbitration. Walnut 
Dist. Tp. v. Rankin, 70 Iowa 65, 29 
NW 806. 

[b] Provision for arbitration in a 
contract of sale of waterworks to a 
city is not void by reason of a stipu- 
lation that the finding of the arbitra- 
tors should be approved by the 
council to be binding on the city. 
Lidgerwood Park Waterworks Co. v. 
Spokane, 19 Wash. 365, 53 P 352. 

57. Cary v. Long, 181 Cal. 443, 
184 P 857; Springfield v. Walker, 42 
Oh. St. 543; West v. Coos County, 115 - 
Or. 409, 237 P 961, 963, 40 ALR 1362 
[quot Cyc]. 

[a] Railway lease was made by 
the trustees of a railway company 
and approved by the trustees of the 
city sinking fund, pursuant to stat- 
ute. The lease contained the-usual 
elause for the submission to arbitra- 
tion of disputes arising thereunder. 
It was held that such provision was 
binding not only on the parties 
thereto, but also on the city, which 
was the real owner of the leased 
property, as a city may make a valid 
and binding agreement to submit a 
disputed question to arbitration. 
Cincinnati v. Cincinnati Southern R. 
ees 6 Oh, Cir. Ct. 247, 3 Oh. Cir. Dee. 


58. See case infra this note. 

[a] Damages from change of 
street grade.—A claim against a mu- 
nicipal corporation for damages aris- 
ing from a change in the grade of 
the street cannot form the subject 
of arbitration under the statute. Os- 
born v. Fall River, 140 Mass. 508, 5 
NE 483. 

59. Baldwin v. New York, 1 Abb. 
Dec. (N. Y.) 75, 3 Keyes 387 [aff 45 
Barb. 359]. 

60. Cleveland v. Jersey City Bd. 
of Finance, etc., 38 N. J, L. 259. 

[a] Commissioners of the District 
of Columbia had no power to agree 
to a common-law submission to ar- 
bitration of a claim against the Dis- 
trict, District of Columbia v. Bailey, 


1m U. S. 161, 18 SCt 868, 43 L. ed. 
[b] Waiving invalidity of award. 


—The trustees of a village, however, 
cannot, by waiving the invalidity of 
an award made pursuant to an un- 
constitutional statute, render the vil- 
lage liable in an award unenforceable 
against the other party to it. Mills 
v. East Syracuse, 20 Misc. 651, 46 
NYS 1080. 

61. Paret v. Bayonne, 39 N. J. L. 
559. [aff 40 N. J. L. 333]. 


a I ae OT ISIN TI I a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ay <a 


§§ 4645-4647} ; 


tiori the council may intrust the selection of. arbi- 
So an agent appointed by a mu- 
nicipality to compromise a claim®? may submit it to 
Demand for an arbitration must. be 
made upon the municipality within the period speci- 
fied in the arbitration clauses of a written con- 


trators to him.®? 


arbitration.®* 


tract.® 
[§ 4646] E. Assignment.*° 


constitute notice to it.? 


hee Kane v. Fond du Lac, 40 Wis. 
63. Compromise see supra § 4644. 
64. Schoff v. Bloomfield, 8 Vt. 472. 


65. Hatch v. Mt. Vernon, 43 S. D. 
216, 178 NW 931 (where, in an ac- 
tion against a city, there was no alle- 
gation of a demand for an arbitration 
within a specified period or at all, 
and a verdict was properly directed 
for defendant on the ground that the 
complaint did not state a cause, of 
action). 

66. Assignment: 
wer pees see Assignments 5 CF 5a D 
Of contract for public improvement 

see supra § 2237. 

Of warrant see supra § 4132. 

67. Gordon v. Jefferson City, 111 
Mo. A. 23, 85 SW 617. 

[a] Assignment of earned wages 
was held not prohibited ,by an ordi- 
nance set forth in Kansas City Loan 
Guarantee Co.v. Kansas City, 200 Mo. 
159, 98 SW 459. ’ 

[b] Money due on executed con- 

2ct.—A charter provision forbid- 

ing the assignment of contracts for 

public work did not prevent an as- 
signment of the money due or to be- 
come due on the contract, made after 
the subject matter of the contract 
had been completely executed by the 
contractor. Lowry v. Duluth, 94 
Minn. 95, 101 NW 1059. 

68. Jll.—Hibernian Banking Assoc. 
v. Chicago, 178 Ill. A. 138. 

Mo.—Gordon v. Jefferson City, 111 
Mo. A. .23, 85 SW 617. 

N. Y.—Field v.»New York, 2 Seld. 
179, 57 AmD 435. 

Oh.—Chapman v. Forest City Sav. 
Bank Co., 16 Oh. Cir. Ct. N. S. 488. 

Tex.—San Antonio v. Stevens, (Civ. 
A.) 126 SW 666. 

[a] But the demand cannot be 
split (1) and portions assigned to 
different individuals’ except where 


‘the municipality consents_ thereto. 


Gordon v. Jefferson City, 111 Mo. A. 
23, 85 SW. 617; Akron v. Day, 16 Oh. 
Girs Cte NI US: 2382." ¢2)7An -assign= 
ment by a city contractor of a por- 
tion of his claim against. the city, 
with the assent of the city treasurer, 
cannot be enforced unless plaintiff 
shows authority of the city treasurer 
to assent. Vetter v. Meadville, 236 
Pa. 5638, 85 A 19. 

{b] Creditor has no right to com- 
pel his debtor to assign any part of 
the sum due him by a municipality 


in partial payment or total_ settle- 
ment of the creditor’s debt. Green v. 
Potomac Engineering, etc., Co., 135 


Ga. 387, 69 SE 544. ; 
69. Miller v. Stockton, 64 N. J. L. 


614, 46 A 619; Shultz vy. Galveston, 3, 


Tex .Civ. Ai § 438. 

_ [a] To whom notice to be given.— 
(1) Notice to the comptroller of the 
city is notice to the _ corporation, 
Field v. New York, 2 Seld. (N. Y.) 
179, 57 AmD 435 [foll Hall v. Buffalo, 
2 VAbb, Dec. (N=. ¥.)J 801, A Keyes 
193]. (2) But notice served only on 
the treasurer of a town has been 
held insufficient (Miller v. Stockton, 


Unless there is some 
statute or ordinance forbidding it,®’ claims against 
a municipality are assignable the same as other 
choses in action;*® but notice to it is essential to 
perfect the assignment,®® although knowledge of 
the transaction by the municipality may perhaps 
The fact that there was 
no fund in existence from which the claim could be 
paid at the time of its assignment, or that the claim 
was not then enforceable by action because based 


\ 


MUNICIPAL: CORPORATIONS 


or presentation 


64 N. J. L. 614, 46 A 619) (3) as has 
notice given only to the city clerk 


(Shultz v. Galveston, 3 Tex. A. Civ. 
Cas. § 488). 
[b] Assignment of part of claim. 


—Provisions in a charter or statute 
for the presentation to a city tribu- 
nal of an assignment of a claim 
against the city have been held not 
to apply to an assignment of part of 
the claim. Jones v. New York, 47 
N. Y. Super. 242 [aff 90 N. Y. 387]. 

[c] In Nebraska notice to a city 
of assignment of a salary of a city 
official must, under Cobbey St. Annot. 
(1903) § 7453, be in writing, and be 
served on the mayor or acting mayor, 
or in the absence of both on the city 
clerk., Gordon v. Omaha, 77 Nebr. 
556, 110 NW 313 (notice to tHe city 
treasurer is not sufficient). ' 

70. U.S. Fidelity, etc., Co. v. New- 
ark, 76 N. J. Eq. 230, 74 A 192 [aff 
79 N. J. Eq. 584, 81 A 758, 37 LRANS 
575]. 

71. Jones v. New York, 90 N. Y. 
387 [aff 47 N. Y. Super. 242]. 

72. Interest: 

Generally see Interest 33 C. J. p 173. 

On claim relating to municipal im- 
provement see supra § 2778. 

On warrant see supra § 4131. 

73. Colo.—Golden v. Western 
Lumber, etc., Co., 60 Colo. 382, 389, 
154, P 95. [cit Cyc]. 


Ind.—Evansville, etc., Straight 
Line R. Co. v. Evansville, 15 Ind. 
395. 


N. Y.—Reif v. Schwab, 204 App. 
Div...50,; 197 NYS: 127, 131, [eit -Cyel. 

Okl.—Shawnee y. Freauff, 36 Okl. 
280, 128 P 255. 

Or.—Shipley v. Hacheney, 34 Or. 
BU 8s. -Oomee QL, 

{a] In Wisconsin the court said: 
“Neither are we disposed to follow 
those cases which hold that a muni- 
cipal corporation is not liable for 
interest on an indebtedness due from 
it in the absence of an. express 
promise to pay. If the question is 
an open one im this state at all, no 
good reason is apparent why, after 
a claim is properly presented to a 
municipal corporation and payment 
is duly demanded, such claim should 
not draw interest if interest would be 
allowable on a like claim against an 
individual, This statement has, of 
course, noireference to statutory pro- 
visions exempting municipalities 
from the payment of interest on cer- 
tain kinds of indebtedness.’”’ Apple- 
ton Water Works Co. v. Appleton, 136 
Wis. 895, 399, 117 NW 816. ‘ 

74 Mosiman Plumbing Co. vy. 
Pocahontas, 199 Ill. A. 211; Roxas v. 
Rafferty, 37 Philippine 957; Wilcox v. 
Porth, 154 Wis. 422, 148 NW 165. 
And see cases infra note 75. 

[a] “As against the state or a 
municipality thereof interest cannot 
be recovered except under special 
statutory authorization. Engebret- 
son v. San Diego, 185 Cal. 475, 197 P 


651; San Francisco Sav., etc., Soc. 
v. San Francisco, 131 Cal. 356, 363, 
(Aaa Rall NCHS ea 


McNutt v. Los Angeles, 
187.,Cal. 246, 259, ,,.201,.P. 592. 


[44 C. 3.) 1451 


f on an unauthorized contract, does not prevent the 
assignment of the claim operating as an equitable 
assignment in case the municipality should subse- 
quently voluntarily recognize its liability or become 

| bound to pay the claim.7! 

[§ 4647] F. Interest.72 
corporation for interest on its debts does not ordi- 
narily differ from that of an individual,’? although 
in some jurisdictions no interest is recoverable, in 
the absence of express agreement therefor,’* except 
in case of money wrongfully obtained and illegally 
retained by it.*® 
where expressly provided for by statute,”® and the 
terms of a general interest statute have been held 
broad enough to embrace cities.?7 
ever, interest accrues only from the date of demand 
of the claim’*—not from the date 


Liability of a municipal 


Of course interest is recoverable 


Generally, how- 


75. Danville v. Danville Water Co., 
180 Ill. 235, 54 NE 224 [foll Mer- 
chants’ Loan, ete., Co. v. Chicago, 
264 Ill. 76, 82, 105 NE 726; Conway. 
v. Chicago, 237 Ill. 128, 86 NE 619; 
Chicago v. Northwestern Mut. L. Ins. 
Co., 218 Ill. 40, 75 NE 803, 1: LRANS 
770; Coles County v. Goehring, 209 
Ill. 142, 70 NE 610; Mosiman Plumb- 
ing Co. v. Pocahontas, 199 Ill. A. 211]; 
Peoria y. Fruin-Bambrick Constr. Co., 
169 Ill. 36, 48 NE 435 [rev 68 Ill. A. 
277]; Vider v. Chicago, 164 Ill. 354, 
45 NE 720 [aff 60 Ill. A. 595]; South 
Park. Comrs. v. Dunlevy, 91 Ill. 49; 
Chicago v. Peo., 56 Ill. 327; Pekin vy. 
Reynolds, 31 Ill. 529, 88 AmD 244. 

76. Merchants’ Loan, etc., Co. v. 
Chicago, 264 Ill. 76, 105 NE 726; 
Coughlin vy, New York, 35 Misc. 446, 
TALNYS 91. 

. Simmons Hardware Co. v. St. 
Louis, (Mo.) 192 SW 394. But see 
Engebretson v. San Diego, 185 Cal. 
475, 197 P 651 (statute relative. to 
interest aS compensation or damage 
held not to apply to municipalities). 

78 South Yuba Water Co. v. Au- 
burns, «1 6) .Cal. As 176,38 iP 101s 
O’Keeffe v. New York, 176 N. Y. 297, 
68 NE 588 [quot and foll Litchfield 
Constr. Co. v..New York, 216 App. 
Div. 517, 215 NYS 450; Chalmers vy. 
New. York, 125 Mise. 686, 211 NYS 
430]; Sweeny v. New York, 173 N. Y. 
414, 66 NE 101; Taylor v. New York, 
67 N._Y. 87; Reif v. Schwab, 204 App. 
Div. 50, 197 NYS 127, 181 [cit Cyc]; 
Hatch v. Monticello, 184 App. Div. 
450, 171 NYS 1050 [aff 227 N. Y. 644 
mem, 126 NE 909 mem]; Ryan vy. 
New, York,..179 App. Div. 181, 166 
NYS 575; Stoddart v. New York, 80 
App. Div. 254, 80 NYS 844; Wilson v. 
Troy, 60 Hun 183, 14 NYS 721 [aff, 
135 _N. Y. 96, 32 NE 44, 31 AmSR 817,: 
18 LRA 449]; Barnes v. New York, 
27 Hun (N,. -Y.)..236; .Paul .v..New: 
York, 7 Daly (N. Y.) 144; Holihan v. 
New York, 83 Misc. 249, 68 NYS 148; 
Fredrichs v. New York, 27 Misc. 588, 
58 NYS 285 [rev on other grounds 
41, App. Div. 567, 60 NYS 724. (aff 
165 N. Y. 656 mem, 59° NE 1122 
mem)]; In re New York, 69 NYS 178 
{mod on other grounds 65 App. Div. 
615 mem, 73 NYS 1141 mem]; Don- 
nelly v. Brooklyn,.7 NYS 49 [aff 121 
N. Y. 9, 24 NE 17]; Appleton Water 
Works Co. v. Appleton, 1386 Wis. 395, 
117 NW 816. 

[a] Rule stated and reason there- 
for—(1) “It must be regarded as 
well settled that a claim against a 


1 municipality, although liquidated and. 


due at a definite date, does mot draw 
interest until demand has been made 
for its payment, unless it is other- 
wise agreed. This rule is independ- 
ent of any statutory requirement 
such as the familiar one that notice 
of claim must be served on the muni- 
cipality some time before suit can 
be commenced thereon. It is based 
rather on the consideration that it 
would be inconvenient and burden- 
some for the officials of a munici- 
pality to seek its creditors and _ten- 
der payment of their claims, and also. 


1452 [44 C.J.] 
of maturity of the claim7—and this rule applies 
to the advantage and protection of the board of edu- 
cation of New York City,®8® but interest is allowed 
from that date;8! and where the statute provides 
that no suit can be brought except on audited bills, 
it has been held that interest can be allowed only 
from the time of the audit.8* It has also been held 
that, where, by statute, no right of action exists 
against the municipality until the lapse of a specified 
time after the presentation of the demand, interest 
can be allowed only from the lapse of such time 
after presentation.** In some jurisdictions interest 
is recoverable only after money is in the treasury 
and the municipality refuses to pay.®* The holder 


of a claim is not bound by an advertisement of a- 


municipality, where in ignorance thereof, that it is 
ready to pay all obligations and will pay no inter- 
est after a certain date.®® 

A contractor who failed to complete a New York 
subway in the time allowed by his contract is not 
entitled to interest on percentages retained by the 
city after the work should have been finished, which 
would have been paid on earlier completion of the 
work, since these moneys would have been earned 
only by expenditure of further capital.° 

[§ 4648] G. Payment.*’ Disbursing officers, per- 


that it would be oppressive and un- 
just to permit creditors of a munici- 


pality with good credit to turn claims 79. 
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troller of the city.” 
Co. v. New York, 296 Fed. 377, 386. 84. 
O'Keeffe v. New York, 176 N. 


[§§. 4647-4648 


forming only municipal functions, cannot refuse 
payment of a claim allowed by the proper auditing 
officer or board.88 On the other hand, where a board 
allows a claim, illegal on its face, the auditor may 
refuse to draw a warrant in payment thereof.*® Un- 
der statutes providing that no money shall be paid 
except upon a warrant, payment cannot be com- 
pelled upon a mere showing of an audit of the 
claim,®® and under such a statute a payment of 
a claim against a city in cash without a warrant 
is an illegal act.°t <A statute authorizing a par- 
ticular officer to adjust any claim on which a suit 
has been brought, and, when adjusted, duly to pro-_ 
vide for its payment, has been held mandatory in 
respect of providing for payment.°? The unau- 
thorized payment by officers of a publie corporation 
of part of a claim against the corporation will not 
estop the corporation from denying the validity of 
the claim.®* Where a claim is voluntarily paid with 
full knowledge of all the facts, the money cannot 
be recovered back, although it was not due or 
owing,®* or on a contention that the amount of a 
valid claim was not fixed according to law.®° Claims 
or judgments against a municipality must be col- 
lected in the manner provided by statute,9* and a 


Dock Contractor | HowPr (N. Y.) 78. 
Rosetta Gravel Pav., etc., Co. 


v: New Orleans, 50 La. Ann. 1173, 24 


into investments through omitting to 
present them and then collecting in- 
terest thereon.” Smith v. New York 
Bd. of Education, 208 N. Y. 84, 86, 
101 NE 791, AnnCasi914D 406. (2) 
“The law does not contemplate that 
a public officer ¢hall leave his office 
and search out the creditor and ten- 
der him in currency or otherwise the 
amount of his bill. The number of 
bills paid by a city in the course of 
a year is large, and, if the treasurer 
were obliged to -search out each 
claimant and pay him what was due 
him, an onerous burden would be im- 
posed upon such _ officer. The uni- 
versal practice is for the creditor to 
seek his debtor and demand payment 
of the obligation when that debtor is 
a municip corporation.’ Appleton 
Water Works Co. v. Appleton, 136 
Wis. 395, 400, 117 NW 8i6. 

[b] Contractor who gave receipt 
in full on receiving partial progress 
payments, without reserving an addi- 
tional claim for interest, could not 
recover additional interest. Ryan v. 
New York, 179 App. Div. 181, 166 NYS 
575. 

[c] Sufficiency of demand.— 
Where a demand against a city, is 
necessary to entitle a claimant to 
interest on his claim, the demand 
must be for the sum actually due. 
Sweeny v. New York, 69 App. Div. 
80, 74 NYS 589 [rev on other grounds 
173 N. Y. 414, 66 NE 101]. 

fd] Claim filed twice.—Where a 
city employee, wrongfully discharged, 
filed with the comptroller a claim for 
salary at the rate of seventy-five 
hundred dollars per annum and sub- 
sequéntly filed a second claim at the 
rate of six thousand dollars per an- 
num, which was intended as a with- 
drawal of the prior claim; he could 
recover .interest only from the filing 
of the second claim. La Chicotte v. 
New York City, 166 App. Div. 279, 
15t NYS 566, 570 (“Since he is en- 
titled to interest only from the date 
of legal demand, which is a prereq- 
uisite to any recovery, it follows 
that, if any sum at all was due him, 
it should bear interest only from ,the 
date of the later demand’’). 

e with comptroller.—In 
New York “claims against a munici- 
pal corporation do not bear interest 
until they are filed with the comp- 


Y. 297, 298, 68 NE 588 (“It would be 
exceedjngly difficult for the comp- 
troller of a large city to look up 
claimants or their heirs or assigns 
and tender payment as their claims 
matured and came due. If interest 
at 6 per cent is chargeable from the 
date of the maturity of claims, many 
persons might refrain from present- 
ing them during the period permitted 
by the Statute of Limitations. The 
allowing of interest from such ma- 
turity would afford a safe and profit- 
able investment which might  be- 
come very attractive to many and 
induce them to buy up claims for the 
purpose of holding them for the 
interest. This would impose a bur- 
den upon the city that it ought not 
to bear’’). 

80. Smith v. New York Bd. of 
Education, 208 N. Y. 84, 87, 101 NE 
791, AnnCas1914D 406 (“It is sug- 
gested that while the rule might 
very well be applied in behalf of the 
municipality itself on account of its 
multifarious duties and very numer- 
ous creditors, it should not be ap- 
plied for the benefit of a mere de- 
partment like the board of education 
which is charged with the perform- 
ance of a much more limited range 
of duties, and has a much smaller 
number of claims to watch, This 
differentiation, however, does not 
commend itself to our judgment. In 
the first place, it is safe to assume 
that measured by the proposed test 
the duties of the appellant board of 
education much more entitle it to the 
protection of the principle which is 
invoked than would the duties of a 
small municipality which beyond 
question would come within the rule. 
In the second place, the attempt to 
determine the question of the appli- 
eation of the principle which under- 
lies the rule of measurement in each 
case of the duties impaesed upon a 
municipality or department like the 
appellant would lead to endless con- 
fusion. It is much better to have a 
uniform rule, especially where, like 
the present one, it imposes no hard- 
ship’). 

81. Dock Contractor Co. v. New 
York, 296 Fed. 377 (New York). 

82. Cooke v. Saratoga Springs, 23 
Plyot \CNY, pee 

83S. Van Wart v. New York, 52 


S 237; Fernandez v. New Orleans, 46 
La. Ann. 1130, 15 S_378;. Fernandez 
y New Orleans, 42 La. Ann. 1, 7 S 


85. Keith v. New Orleans, 10 La. 
Ann. mat 

86. itchfield Constr. Co. v. Ney 
York, 244° N. Y. 251, 155 NB.116. 2 

87. Payment: 

Generally see Payment [30 Cyc 1178]. 

Effect of allowance or disallowance 
of claim see supra § 4643. 

Of judgment see infra § 4726. 

88. McConoughey v. Jackson, 101 
Cal. 265, 35 P 863, 40 AmSR 53: Rice 
v. Gwinn, 5 Ida. 394, 49 P 412+ Tre- 
land v. Hunnel, 90 Iowa 98, 57 NW 
715. To same effect State v. Norvell, 
80 Mo. A. 180; Peo. v. Johnston, 38 
ETE 645, 78 NYS 212 [aff 78 NYS - 

[a] Same rule was applied in 
State v. Hodapp, 104 Minn. 

NW 589. i oP ies sees 

89. White v. Mitchell, 11 Cal. A. 
202, 104 P 338, 334 [quot Walton v. 
McPhetridge, 120 Cal. 443, 52 P 733): 

te aor eA Gi NS tae 

5 illyard v. Carabin, 9: 5 

366, ee aig Metis te 
eo. v. Connoll 4 Ab 

n ¥) Bt. y, bPrNS 

3. cGillivray v, Barton “Dist. 
Tp., 96 Iowa 629, 65 NW 974. es 

94. Advertiser, etc., Co. v. Detroit, 
43 “Mich. 116, 5 NW 72. And see 
(sence § 3874; Payment [30 Cyc 

95. Norwalk y. Christian, 25 Oh. 
Cir. Ct. N. S. 419, 422 (“There being 
no charge of bad faith or fraud, the 
situation is at once attended by the 
presumption that the public officials, 
the auditor and the treasurer, dis- 
charged their duties in a legal way 
and paid out the money of the city 
only after having received authority 
of the council so to do. . . . We think 
the case falls squarely within the 
decision of the supreme court in 
State v. Fronzier, 77 Oh. St. 7, 82 NB 
518. The record clearly shows that 
the city has paid nothing but what it 
should have paid, and the defendant 
has received nothing but that which 
ae bho entitled to receive from the 
city’’). 

96. Davidson v. White Plains, 197 
N. Y. 266, 90 NE 825; Beaty v. Okla- 


homa, 89 Okl. 182, 214 P 912. 


URS eT PY RTA AOE SL AE Fm BOS a TS eg Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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MUNICIPAL CORPORATIONS 


[44 C.5.] 1453 


party is not authorized to appropriate public funds | coming into his hands in payment of his claim.” 


[§ 4649] A. Capacity To Sue and To Be Sued 
and Right of Action—l. In General. 
corporation may suet and be sued.? 
power or capacity is frequently based on charters 
or other statutes,? an express authorization by the 
municipal charter is not necessary,‘ and the power 
to sue and be sued is incident to the existence of 
The mere absence of authoriza- 


the corporation.® 


[a]~ Rule not applicable.—As a 
general practice, municipal undertak- 
ings of a permanent character in- 
volving great and extraordinary ex- 
pense are defrayed by the issue of 
municipal bonds and in many, if not 
in most, cases, it is enacted that the 
proceeds of the bonds shall be de- 
voted solely to the special public 
work authorized. Such provisions do 
not constitute a particular mode of 
paying a claim within the rule that, 
where a particular mode of discharg- 
ing a municipal obligation is provided 
by law, it is necessary ‘that such 
mode be pursued. Davidson v. White 
Plains, 197 N. Y. 266, 90 NE 825. 

97. Beaty v. Okiahoma, 89 Okl. 
182, 214 P 912. 

98. Cross references: 

Abatement or revival of action on: 
Change in incumbency of public 
office in general see Abatement 
and Revival §§ 230, 231, 238. 

Death of person suing or sued in 
official capacity see Abatement 
and Revival § 259. 

Actions by or against: 

County see Counties §§ 376-388. 

District of Columbia see District 
of Columbia § 57. 


Municipal corporation as repre- 
sentative of its citizens or in- 
habitants see infra §§ 4651, 
4651%. 

Private corporation: 

Domestic see Corporations §§ 
28162-3023. 

Foreign see Corporations §8 
4077-4159. N 

School district see Schools and 


School Districts [35 Cyc 967, 968, 
971, 1054-1064]. 
State see States [36 Cyc 907-923]. 
Town see Towns [38 Cyc 661-668]. 
United States see United States [39 
Cye 773-790]. 

Particular actions or proceedings af- 
fecting municipal corporations see 
infra §§ 4653, 4654. 

Proceedings for. violation of ordi- 
Beane see supra §§ 602-740 in 43 


Taxpayers’ actions see supra §§ 4550-— 
6 . 


99. Capacity to sue or be sued: 
Education department see supra § 

1569 in 438 C. J. 

Health department see supra § 476 in 
Oma elealth §" 147. 

1. Ariz.—Flagstaff v. Gomez, 23 
Ariz. 184, 202 P 401, 23 ALR’ 661. 

Cal.—Daly City v. Holbrook, 39 Cal. 
A. 326, 178 P 725. 

Colo.—Goldfield v. MacDonald, 52 
Colo. 143, 119 P 1069; Denver v. Kent, 
1 Colo. 336; Denver v. Barron, 6 Colo. 
A. 72, 39 P 989. 

Kan.—Kansas City Breweries Co. 
Me atti bated Clty, (96 Kan. 730.0153 3 
5 
“ Ky.—Williamsburg v. Weesner, 164 
Ky. 769, 176 Sw 224; Mount Pleasant 
v. Eversole, 96 SW 478, 29 KyL 8380; 
Com. v. Lexington, 6 KyL 520, 13 Ky. 
Op. 184. 

Le ag nn v. Bailey, aa La. 625, 
75 S 491, AnnCas1918E 56 

Afies: —Ppyland v. eaeeie. 87 Miss. 
433, 40 S 7. 

Ne ekr.—Farnham_ v.. Lincoln, 75 
Nebr. 502, 106 NW 666; Lincoln St. 
R. Co. v. Lincoln, 61 Nebr. 109, 84 
NW 802. 

N. J.—Seabright v. Allgor, 69 N. 
J. L. 641, 56 A 287. 


XXI. ACTIONS*® 
[By Witui1am G. Bannon] 


A municipal 
While this 


N. Y.—Delcambre v. Delcambre, 210 
N. Y. 460, 104 NE 950; Buffalo v. Bet- 
tinger, 16 N. Y. 393; Haverstraw v. 
Eckerson, 124 App. Div. 18, 108 NYS 
506 [aff 192 N. Y. 54, 84 NE 578, 20 
LRANS. 287]; New ‘York v. North 
Shore Staten Island Ferry Co., 9 Hun 
620; Warren v. Philips, 30 Barb. 
646; Mt. Morris v. Pavilion Natural 
Gas Co., 188 NYS 792; Syracuse -v. 
Roscoe, 66 Misc. 317, 123 NYS 403. 

N. C.—Bath v. Boyd, 23 N. C. 194. 

Or.—Coleman v. La Grande, 73 Or. 
521, 144 P 468. 


Pa.—Kensington Comrs. v. Phila- 
delphia County, 13 Pa. 76. 

Porto Rico.—Rosaly v. Peo. 16 
Porto Rico 481, 485 [cit Cyc]. 


Tenn.—Jonesborough v. McKee, 2 
Yerg. 167. 

Wash.—Port Townsend v. 
384 Wash. 413, 75 P 982 

Wis. —Milwaukee vy. Herman Zoehr- 
laut Leather Co., 114 Wis. 276, 90 NW 
187; Janesville v. Milwaukee, etc., 
R. Co., 7 Wiss 484. 

N. S.—Hart v. Macllreith, 41 N. S. 
pas 2 EastLR 468 [app dism 39 Can. 

ee 657, 4 HastLR 468]. 

S Se6 Cox v. Griffin, 18 Ga. 728 (re- 
fusal of lower court to dismiss bill 
by mayor and council upheld); State 
v. Barker, 116 Iowa 96, 1038, 89 NW 
204, 93 AmSR 222, 57 LRA 244 (“The 
right of a municipal corporation... 
to sue and to be sued... has been 
distinctly recognized by a long line 
of well-considered cases’’). 

[a] Cities of the first class.— 
Kansas City Breweries Co. v. Kansas 
City, 96 Kan. 731, 153 P 523. 

[b] Municipal corporation of sixth 
class.—Daly City v. Holbrook, 39 Cal. 
AL 326) 178 Po 25. 

{c] Statute authorizing “any per- 
son or persons” to sue a county for 
injury to property by a mob includes 
a municipality. Kensington y. Phila- 
delphia County, 13 Pa. 76 

{d] Under general powers con- 
ferred on all corporations a municipal 
corporation was authorized to main- 
tain actions for certain demands. 
ween vy. Philips, 30 Barb: CN. Yo) 
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Pay Although the statute provides 
for suit in the name of the trustees 
of the corporation, it is in reality 
thé corporation which sues, and 
which is entitled to recover. Com. 
Va ae 10 Ky. Op. 603. 

U. S.—Palatka Waterworks v. 
Palate: 127 Fed. 161. 

Ariz. — Flagstaft v. Gomez, 23 Ariz. 
184, 202 P 401, 23 ALR 661. 

Cal.—San Francisco v. Holladay, 76 
Cal. 18, 17 P 942; Daly City v. Hol- 
brook, 39 Cal. A. 326, 178 P 725. 

Colo.—Denver v. Barron, 6 Colo. A.. 
U2, 39 "P9895. 

Kan.—Kansas City Breweries Co. 
v. arene City, 96 Kan. 731, 153 P 
52 

Ky.—Williamsburg v. Weesner, 164 
Ky. 769,176 SW 224; Mount Pleasant 
v. Bversole, 96 SW 478, 29 KyL 830; 
Com. yj Lexington, 6 KyL 520, 13 Ky: 
Op. 18 4 

La. etamctia v. Bailey, 141 La. 625, 
75 § 491, AnnCas1918H 566 


Lewis, 


Miss. = Pyland Vs Purvis, 87 Miss. 
433, 40 S 
Nope a tatnaw v. Lincoln? 75 


Nebr. 502, 106 NW 666; Lincoln St. R. 
Con Ve Lincoln, 61 Nebr. 109, 84 NW 
802. i 


‘poration 


) 


tion by the governing body to the law officer to bring 
a particular action does not affect the corporation’s 
capacity to sue in such action.® 
tiff may not be able to obtain satisfaction of a judg- 
ment against the municipal corporation does not 
of itself affect its capacity to be sued.’ 
pal corporation as plaintiff cannot come into court 
without being represented by its duly authorized 


The fact that plain- 


A munici- 


N. Y.—Delcambre v. Delcambre, 210 
N. Y, 460, 104 NE 950; Port Jervis 
Water Works Co. v. Port Jervis, 151 
Ne Yun tL, 45 NE 388: Buffalo. ve 
Bettinger, 16 INE *¥ur7o 93'* "Peo, v. New 
York Bd. of Apportionment, 64 Ni. 
627; Reynolds v. Ossining, 102 App. 
Div. 298, 92 NYS 954; Barry v. Port 
Jervis, 64 App. Div. 268, 72 NYS 104; 
Syracuse Nis Roscoe, 66 Misc. 317, 123 
NYS 403. 

N. C.—Meares v. 31 
N. C. 73, 49 AmD 412, 

Or.—Coleman v. La Grande, 73 Or. 
521, 144 P 468. 

Porto Rico.—Rosaly v. Peo., 16 
Porto Rico 481, 485 [cit Cyc]. 

Tenn.—Jonesborough v. McKee, 2 
Yerg. 167. 

Wis.—Milwaukee v. Herman Zoehr- 
laut Leather Co., 114 Wis, 276, 90 
NW 187; Janesville v. Milwaukee, 
ete., R. Co., 7 Wis. 484. 

Eng.—Morrison yv. Sheffield, [1917] 
2 K. B. 866. 

N. S.—Hart v. Macllreith, 41 N. S. 
351, 2 HastLR 468 [app dism 39 Can. 
Sie 657, 4 EastLR 468]. 

[a] In the exercise of its quasi- 
private or corporate powers a muni- 
cipal corporation is liable to the same 
extent as private corporations. Hub- 
Opem oa ied Hutchinson, 64 Kan. 645, 
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[b] A municipal corporation has 
been regarded as a “person” within 
the meaning of a statute providing 
for certain actions. Peo. v. Oakland, 
92 'Cal.,611,; 28 P 807. 

[ce] A city which has adopted its 
own charter as authorized by the 
constitution (1) is still subject ‘to 
statutory and constitutional provi- 
sions -authorizing actions against 
cities. Coleman v. La Grande, 73 Or. 
521, 144 P 468. (2) The charter. of 
the’ city of La Grande has been con- 
strued as not attempting to limit 
the right to bring-actions against the 
eity but as permitting actions which 
could be brought when: the charter 
was adopted. Coleman y. La Grande,: 


supra, 

[d] Cities of the hea del class.— 
Kansas City Breweries Co. v. Kansas 
City, 96 Kan. 731, 153 P 523, 

[e]. Municipal ‘corporation of sixth 
class.—Daly City v. Holbrook, 39 Cal. 
A. 326, 178 P 7265. 

8. See cases supra’ notes J, 2. 

4. Jonesborough v. McKee, 2 Yerg. 
(Tenn.) 167; Janesville v. Milwaukee, 
etc., R. Co., 7 Wis. 484. 

[a] One of the ordinary incidents 
of an incorporation under acts creat- 
ing and incorporating cities is the 
capacity to sue and to be_ sued. 
Janesville v. Milwaukee, etc., R. Co., 
7 Wis. 484. 

5. Jonesborough v. McKee, 2 Yerg. 
(Tenn.) 167. 

[a] Fire district as a quasi cor- 
had inherent power or ca- 
pacity to sue or to be sued, Prout 
v. Pittsfield Fire Dist., 154 Mass. 450, 
28 NB 679, 

6. Milwaukee v. Herman Zoehr- 
lout Leather Co., 114 Wis. 276, 90 NW 
187. 
Attorney as representative of muni- 
cipal corporation in actions generally 
see infra § 4692. 

Authority to institute or to defend 
actions generally see infra § 4652. 

ae Slusser yv. Burlington, 42 Iowa 
378. 


Wilmington, 


1454 [44 C.J.] 


officers.2 , 

Prior to incorporation no action will lie by® or 
against? an alleged municipal corporation, at least 
where it is not a de facto corporation." 

The grounds on which actions may be maintained 
are specified by some statutes.1? 

[§ 4650] 2. Extent of Capacity—a. In General. 
A municipal corporation having capacity to sue and 
to be sued may sue or be sued both at law and 
in equity.1% As an incident to its capacity to sue 
or to be sued it may perform every act required 
to prosecute or to defend an action.14 Ordinarily, 
however, it has no special right not common to cor- 
porations in general,!5 and its standing in a court 
of equity in its proprietary capacity is no greater 
than that of any private litigant..¢ A constitu- 
tional provision governing actions against the state 
does not apply to actions against a municipal cor- 
poration.17 

[§ 4651] b. Municipal Corporation in Representa- 
tive Capacity—(1) Action by Municipality. The 
_ right of a municipal corporation to sue to protect 
the rights of its citizens or inhabitants, where it 
represented them in the transaction out of which the 
action grows, has been upheld.1® Such actions are 
usually actions in equity!® and a reason sometimes 


8. Cralle v. American-News Co., 
(S._D.) 212 NW: 918. 


MUNICIPAL CORPORATIONS 


A 826, AnnCas1918C 1022. 
Mich. —Saginaw 


[§§ 4649-4652 


given for permitting the: action is that it will avoid 
a multiplicity of suits.2° Moreover, the municipal 
corporation may sue as a representative of the pub- 
lic for the vindication of certain publie rights.?* 
On the other hand the right of a municipal corpo- 
ration to sue in respect of the private rights of 
its citizens or inhabitants has been denied where it 
cannot in any sense be regarded as a representa- 
tive of the public or of its inhabitants or citi- 
zens,2? and it has been held that it cannot maintain 
an action for damages as a trustee of an express 
trust on an agreement alleged to have been entered 
into by it for the benefit of certain of its inhabi- 
tants.?* 

[§ 465114] (2) Action against Municipality. A 
municipal corporation may be made defendant as 
representative of private persons whose interests 
are affected where it represented such persons ms 
the transaction out of which the action has arisen,** 
and it may also as defendant represent the public 
where certain public rights are involved.*> But 
its capacity to be sued in respect of the private 
rights of its citizens or inhabitants has been de- 
nied where it is not in any sense their representative 
in respect of such rights.?° 

[§ 4652] B. Authority To Institute or To Defend 


ment or injunction based on obstruc- 


v. Consumers’ | tions or encroachments on streets 


9. Lownsdale v. Portland, 15 F. 
Cas. No. 8,578, Deady 1, 1 Or. 381. 

[a] ‘Reason for: rule.—A party to 
a suit must be either a natural per- 
Son or persons or a legal entity, as a 
corporation created by, or in pursu- 
ance of, law. Lownsdale y. Portland, 
15,4. Cas. No. 8,578, Deady 1, 1 Or. 381. 

Remedies by or ‘against municipal 
corporations in respect of transac- 
tions prior to coe eran ge in gen- 
eral see supra § 54 in 43 C. 

10.. Winneconne vy. We innoconae: 
111 Wis. 10, 86 NW 589. 

[a] Unconstitutional statute of 
incorporation.—Where a suit was in- 
stituted against a municipal corpora- 
tion, and defendant pleaded in abate- 
ment the nonexistence of the cor- 
poration, because the statute under 
which defendant had attempted to in- 
corporate had been declared uncon- 
stitutional, the fact that a curative 
act had been passed before trial did 
not render the _ plea _ ineffective. 
Winneconne v, Winneconne, 111 Wis. 
ae 86 NW 589. 

Winneconne 
supra. 


De facto municipal corporations 
generally see supra § 50 in 43 C. J. 

IZ. See Spencer v. School Dist. No. 
1, 221 (Or, 664147254) P 357. 

13. See infra §§ 4653- 4657. 

14. Flagstaff v. Gomez, 23 Ariz. 
184, 202 P 401, 23 ALR 661. 

15. Moran vs Long Island City, 
101 N. Y. 4389, 5 NE 80. 

16. New York v. McAneny, 115 

San Diego, 8 Cal. 


v. Winneconne, 


Misc. 433, 190 NYS 87 

17. Goldtree v. 
Asr506, 297. P 216, 

18. U. S—Jamestown v, Pennsyl- 
vania Gas Co., 1 F. (2d) 871. See 
also German "Alliance Ins. Co. v. 
Home Water Supply Co., 226 U. S. 
22077383 SCto 132.7 fs vbr ied. «195, 42 
LRANS. 1000 (where, however, an 
action brought by a person other 
than a municipal corporation could 
not be maintained). 

Ind.—Muncie Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 4386, 60 
LRA 822. 

Ky.—Cumberland Tel., etc., Co. v. 
Hickman, 129 Ky. 220, 111 SW 311, 33 


KyL 730. 
La,—Lake Charles v. Lake Charles 
R., etc., Co., 144 La. 217, 80 S 260. 


Md.—Washington 
Co. v. Hagerstown, 


County Water 
116 Md, 497, 82 


ce i ee ie 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Power Co., 213 Mich. 460,182 NW 146. 

Minn. Rea. Wing v. Wisconsin- 
Minnesota Light, ete., Co., 139 Minn. 
240, 166 NY 175. 

N. J.—Boonton vy. Boonton Water 
Co., 69 N. J. Eq. 23, 61 A 390. 

N. Y.— International R. Co. v. Rann, 
224 N. Y. 83, 120 NE 153 (dictum) : 
Freeport v. Nassau, ete., Lighting 
Co., 111 Misc. 671, 181 NYS 830; Mt. 
Morris v. Pavilion Natural Gas Co., 
183 NYS 792. But see Mt. Vernon 
v. New York Interurban Water Co., 
115 App. Div. 658, 101 NYS 232 (hold- 
ing, in an action by a city to reform 
a contract with a water company fix- 
ing, minimum and, apparently, maxi- 
mum rates to private consumers, that 
the city had no such legal concern 
or interest in the relation of the 
water company to the individual con- 
sumer as to warrant the bringing of 
the action). 

Tex.—Fink vy. Clarendon, (Civ. A.) 
282 SW 912. 

W. Va.—St !Mary’s v. Hope Natural 
Gas.Co., 71 W. Va. 76, 76 SE 841, 43 
LRANS 994, 

[a] Proceedings for distribution 
of funds.—On the refusal of an in- 
junction in a suit to enjoin an ordi- 
nance fixing telephone rates, the 
municipal corporation could repre- 
sent subscribers in a proceeding for 
distribution of funds created by pay- 
ment into court, pending suit, of 
amounts based on rates in excess of 
those fixed by the ordinance. In re 
Engelhard, ete, Co., 2381 U. 646, 
34 SCt 258, 58 J. ed. 416. 

Enforcement of contract: 
es ngetl rates see Waters [40 Cyc 

ils 
Relative to gas rates see Gas § 38. 

19. See cases infra note 20 

20. Muncie .Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 436, 60 
LRA 822; Saginaw v. Consumers’ 
Power Co., 213° .Mich. 460, 182 NW 
146; Red Wing v. Wisconsin-Minne- 
sota Light, ete, Co., 189 Minn. 240, 
166 NW 175; St. Mary’s.v. Hope Nat- 
ural Gas Co., 71 W. Va. 76, 76 SH 
841, 48 LRANS 994. 

21. Peo. v. Holladay, 93 Cal. 241, 
29 P 54, 27 AmSR 186. [writ of error 
dism 159 U. 8. 415, 16 SCt 53, 40 L. 
ed. 202]; Lamoure v. Lasell, 26 N. D. 
638, 145 NW 577; Guelph v. Canada 
Co., 4 Grant Ch. *(Ont.) 632. 

Actions or proceedings for abate- 


see supra §§ 3835-3847. 

Ejectment by city to recover pos- 
session of a street see supra § 3834. 

22. Georgetown v. Alexandria 
Canal Co.,) 12. Pets CUS yS.), 290, ores 
ed. 1012; Park v. Modern Woodmen 
of America, 181 Ill. 214, 54 NE 932; 
Chelsea v. Treasurer, etc., 237 Mass. 
422, 130 NE 397; Morrell v. Brooklyn 
Borough Gas Co., 231 N. Y. 405, 132 
NE 130. See New York v. McAneny, 
115 Misc. 433, 440, 190 NYS 87 (where 
the court said: “The court has mo 
inherent power to right a wrong un- 
less thereby the civil property or 
personal rights of the city as a pro- 
prietor are affected. The rights to 
be affected must be personal or pro- 
prietary to the city, as distinguished 
from the rights in common of the 
body of the people of the city’’). 

[a] Authority not conferred by 
statute.—The right to institute liti- 
gation for, and to represent indi- 
vidual taxpayers in, a proceeding for 
certiorari against the treaSurer and 
receiver general of the common- 
wealth and trustees appointed under 
Spec. St. (1918) c+ 159, for public 
operation of the Boston elevated rail- 
way system, was not among the pow- 
ers granted the cjty of Chelsea, peti- 
tioning for the writ to attack the 
constitutionality of the statute in 
its taxation features, every taxpayer 
having the ordinary remedies open 
to him under the general law as to 
taxation for testing the validity of 
the assessment, of which complaint 
was made by the city. Chelsea v. 
Treasurer, etc., 237 Mass. 422, 
NE 397. 

23. New Haven vy. New Haven, 
ete., R. Co., 62, Conn. 252; 25. A> 316. 18 
LRA 256. 

24. In re Engelhard, etc., Pie 231 
U. S. 646, 34 SCt 258, 58 L. ed, 416 

25. Healy Vv. Deering, 231 Tl. 423, 
83 NE 226, 121 AmSR 331; O’Conneli 
Vv. Chicago’ Terminal Transfer R. ‘Cox 
184 Ill. 308, 56 NE 355; Elson vy. Com- 
150 111, BOS 3/30 NE 207. 
Consolidated Gas Co. v. New- 
ton, 256 Fed. 238 [aff 260 Fed. 1022, 
171 CCA 669 (remanded for dismissal 
of appeal 253 U. S. 219, 40 SCt 5611, 
64 L: ed. 870 on ground that order 
was within discretion of district 
court) ]; Hickman v. Consolidated 
Gas Co., 114 App. Div. 216, 100 NYS 
81 [aff 186 N. Y. 209, 78 NE 871]. 


stock, 


130 © 


_ bridge, 


§§ 4652-4653] 


Actions. 


certain specified cases.?® 


tion.®4 


27. In re_ King, ~ 
Lebanon v. Lebanon, etc., R. Co., 
Pa. Dist. 563. 

gee Mayor.—In re King, 14 Oh. 


Poca eas or official counsel see 
infra § 469 

28. Bah: Vv. Cole, 10 Ky. Op. 603; 
In re King, 14 Oh. A. 88; Halverson v. 
Williams, 38 S. D. 176, 160 NW _ 730; 
Shee Vancouver v. Rae, 12 B. C. 
4. é 

[a] Exercise of power.—An au- 
thorization by the municipal council 
for the joinder of the municipal cor- 
poration as plaintiff in an action al- 
ready begun was held sufficient to 
sustain the bringing of an _ inde- 
pendent action in the name of the 
city to accomplish the same pur- 


14. Ohe) AS ae 


pose. South Vancouver v. Rae, 12 
B. C. 64. 
[b] Resignation of trustees.— 


Where suit is, under the statute, 
brought in the name of the trustees 
of a corporation, and such trustees 
have authorized the suit, their resig- 
nation does not stop the litigation or 
divest the corporation of the right to 


he hea Com. v. Cole, 10 Ky. Op. 
29. See infra § 4692. 


30. Williamsburg v. Weesner, 164 
Ky. 769, 776, 176 SW 224 [quot Cyc]; 
Philadelphia v. Germantown Pass. R. 
Co., 10 Phila, (Pa.) 165. 

31. Williamsburg v. Wessner, 164 
Ky. 769, 176 SW 224. 

[a] Absence of quorum of city 
council.—The right of the mayor to 
initiate suits on behalf of the city in 
its corporate name has been upheld 
where a quorum of the city council 
could not be obtained. Williamsburg 
v. Weesner, 164 Ky. 769, 176 SW 
224. 

32. Rockland v. Ulmer, 87 Me. 
357, 32 A 972; McFadden v. Haynes, 
ete,, Ice Co., 86 Me. 319, 29 A 1068. 

33. Williamsburg v. Weesner, 164 
Ky. 769, 776, 176 '°SW 224 [quot 
Cyc]; Philadelphia v. Strawbridge, 
12 Phila. (Pa.) 482. 

34. Halverson v. Williams, 38 S. 
D. 176, 160 NW 730. 

[a] It is the duty of the mayor 
to notify the governing body of the 
municipality and the law officer of 
the commencement of an action in 
which summons is served on the 
mayor in order that the action may 
be defended if deemed advisable. 
Halverson v. Williams, 38 8. D. 176, 
160 NW 730. 

Authority of official counsel as to 


conduct of litigation see infra § 
4692. . 
35. King v. Randolph, 28 App, Div. 


25, 50 NYS 902. 
36. Sayre v. Orange, GND ode 
Sup.) 67 A 933; Philadelphia v. 
McManes, 15 Phila. (Pa.) 51, 12 
WklyNC "477; Philadelphia v. Straw- 
12 Phila. (Pa.) 482 (dic- 
tum); Emerson v. Wright, 14 Man. 


636. 


A municipal officer cannot initiate an ac- 
tion on behalf of the corporation except where au- 
thorized, expressly or by implication, by statute, 
ordinance or resolution of the governing body." 
By statute the power and duty to initiate actions 
on behalf of a municipal corporation may be con- 
ferred expressly or by implication on the munici- 
pal council or other governing body,?® or on the 
legal officer or official counsel of the corporation, in 
There is authority for the 
view that the corporate name may generally be used 
by any officer or board authorized to represent the 
corporate interest involved in the action,*° and that 
by virtue of his office and the general powers con- 
ferred by statute the mayor is authorized to initiate 
actions in the name and on behalf of the corpora- 
Under some statutes the mayor and treas- 
urer of the municipality are authorized to direct 
in writing the commencement of particular actions.*? 


MUNICIPAL CORPORATIONS 


Ratification. 


[a] .What constitutes ratification. 
—(1) The act of a city’s counsel in 
instituting proceedings to condemn 
land for a water main was adopted 
and ratified by the city’s resisting an 
application for certiorari to review 
such ‘proceedings. Sayre v. Orange, 
(N. J. Sup.) 67 A 933. (2) The action 
of a solicitor in bringing an action 
in the name of the municipal cor- 
poration may be ratified by a resolu- 
tion of an advisory board in which 
has been vested the authority of the 
municipal council, and the formality 
of enacting a by- law in this regard is 
not necessary. Emerson v. Wright, 
14 Man. 636. 

Authority of official counsel to in- 


-stitute actions in general see infra § 


4692. 
27. Cross references: 
Action or proceedings: 
Attacking validity of corporation 
see supra §§ 52, 53 in 43 C. J. 
Audit and allowance of claims see 
Supra §§ 4638-4648. 
er rhe for taxes see supra § 
44 


Equitable relief against special as- 
sessment: 
In general see supra §§ 3290- 
3334 


Reassessment see supra § 3381. 
Hx delicto against municipal cor- 
poration see supra §§ 1952-2080 
in 43;iCaJi 
For: 

Alteration of boundary lines and 
for consolidation see supra §§ 
81-104 in 438 C. J. 

Collection of taxes see supra §§ 
4463-4508. 

Compensation or salary of offi- 
cers, agents, or employees see 
supra §§ 1176-1184, 1664 in 43 
Ce ey; 


Confirmation, revision, or vaca- 
tion of special assessment by 
judicial tribunal see supra §§ 
3194-3243 

Damages caused by. improvement 
see supra §§ 2783-2804. 

Enforcement of assessments or 
special taxes for improvement 
see supra §§ 3462-3556. 

Incorporation see supra §§ 32-48 
in 48 C. J. 

Redemption of land from tax 
sale see supra § 4513. 

Relief against assessments for 


improvements see supra §§ 
3182-3334. 
Wrongful removal of _ officers 


and employees see SDE §§ 
1136, 1380, 1479 in 438 C. 


mis 
Bond of: 

Contractor for public improve- 

ment see supra §§ 2534, 2538, 


2550-2557. 
Officer see supra §§ 1229-1241 
in. 43..C.c J 
Contract in general see supra §§ 
2248-2259. 
Municipal bonds see supra §§ 


4260-4270. 
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A stranger cannot, without authority, prosecute a 
suit in the corporate name.** 

Defending actions. 
power and duty to defend actions against a munici- 
pal corporation on the municipal council or other 
governing body,** and as to particular matters cer- 
tain departments are sometimes anthorized to defend 
in the name of the corporation.®> 
There may be a patifientioh of the 
act of one purporting to act on behalf of the corpo- 
ration in instituting proceedings.*® 

[§ 4653] C. Nature and Form of Actions or Pro- 
ceedings and Particular Actions or Proceedings*??7— 
1. In General—a. Against Municipal Corporation.?® 
As a general rule, whenever a cause of action exists 
against a municipal corporation, it may be prose- 
cuted by an action in any form which would be ap- 
propriate in an action against a private corporation 
or an individual.*® 


Some statutes confer the 


Thus assumpsit will lie against 


Public improvement contract see 
supra §§ 2612~2618. 

Warrants or certificates of in- 
oe ret has see supra §§ 4137— 


Preventing or attacking alteration 
of ee ter Fes: see supra 8§ 106— 
reg in 43° C.J, 


Canoe tax levy see supra § 4523. 
Compel officer to account see su- 
pra § 1220 in 43 C. J. 
Detérmine validity of municipal 
ordinance or resolution see su- 
pra §§ 865-880 in 438 C. J. 
Enforce liability of municipal of- 
ficer in general sée Supra § 
1212) in 43 C. J. 
Recover: 
Back taxes paid see supra §§ 
4525-4529. 
Municipal funds improperly ex- 
pended see supra § 1220 in 43 
Cc. J.; and § 4089. 
Taxes See supra §§ 4464-4482. 
Assessment or sale thereunder as 
ground for suit to quiet title see 
Cuyepps Title [32 Cyc 1323, 1324, 


Creditors’ suits to reach debts due 
from municipal corporations see 
Creditors’ Suits § 73. 

Criminal prosecution see 
4730-4734. 

Examination of municipal corpora- 
ae before trial see Discovery § 


infra §§ 


Forcible entry and detainer by or 
against municipal corporation see 
Pore le Entry and Detainer §§ 177, 


Judicial supervision of powers of 
municipality: 
In general see supra §§ 321-326 in 
CET @ cas Ie 


As to nuisances see supra § 532 in 
43 Cd 


Mandamus see Mandamus 38 C. J. p 


526. 

Quo warranto: 

Pee ata see Quo Warranto [32 
ye 1 

To test validity of incorporation 
of municipality see supra § 52 in 
430 Cds 

Recovery over by municipality after 
judgment against it for injury 
caused by third person see Indem- 
mity § 48. 

Remedies by or against municipal. 
corporations in respect of transac- 
tions prior to incorporation or con- 
solidation in general see supra §§ 
54, 112-126 passim in 43 C. J. 

Summary proceeding against munici- 
pal corporation as tenant see Land- 
lord and Tenant § 1826. 

pac hed actions see supra §§ 4550-— 

637. 


38. Cross references: 
Attachment and garnishment see in- 
fra § 4655. 
Injunction see infra § 4656. 
Receiver see infra § 4657. 
39. Winslow v. Perquimans Coun- 
ty, 64 N.C. 218. 
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a municipal corporation to recover on an unliqui- 
dated claim,*® or on a promise implied in law.*! In 
certain cases the courts have recognized the pro- 
priety*? and, where a claim is unliquidated or dis- 
puted, the necessity*® of enforcing a claim against 
a municipal corporation by an ordinary action at 
law instead of proceeding by mandamus.** Relief 
against a municipal corporation may be obtained in 
actions to recover money‘? or the value of other 
property*® to which the municipal corporation is 
not entitled,*7 to quiet title,t® and to foreclose a 
vendor’s lien.4® While the rule has been laid down 
that the property of a municipal corporation nec- 
essary and in actual use in the exercise of its 
proper municipal functions cannot be seized under 
a writ of replevin,®° there is authority for the view 
that, when personal property has come into the hands 
of the corporation pursuant to an invalid transaction 
or contract, the person entitled may recover the 
property.°! While it seems that, if a municipal cor- 
poration fails to provide funds to meet obligations 
where it is required by statute so to do, an action 
will le against it,5? the municipal corporation is 
not liable, in the first instance at least, where it 
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has, in accordance with the statute, placed the nec- 
essary funds in the hands of the particular board 
or department which has contracted the obligation 
in question.** A municipal corporation cannot be 
sued to enforce a liability properly chargeable 
against another distinct municipal entity.** No ac- 
tion can be brought against a city as administrator 
or collector of a fund where a receiver of such fund 
has been appointed.®> Creditors of a municipal cor- 
poration have been permitted to maintain a suit to 
set aside as fraudulent a conveyance to a third per- 
son by another than the municipal corporation of 
land paid for by the corporation as a gift to the 
grantee.°® 

[§ 4654] b. By Municipal Corporation.®*7 The 
right of a municipal corporation to resort to & 
court of equity has expressly been recognized.®® As- 
sumpsit will lie in a proper case to enforce a claim 
of a municipal corporation.®® The right of munici- 
pal corporations to maintain various actions has 
been recognized or upheld, among which are actions 
of ejectment® on an official bond,®*! to recover an 
amount paid for cleaning a ditch along defend- 
ant’s land,®* to rescind a sale of municipal lands,** 


40. Waterman-Waterbury Co. 
Cato Tp. School Dist. No. 4, 
Mich. 168, 150 NW 104. 

41/ Burrill v. Boston, 4 F. Cas. 
No. 2,198, 2 Cliff. 590; Bloomington 
Tp. Highway Comrs. v. Bloomington, 
253 'T1l. 164, 97 NE 280, AnnCas1913A 
471; Elgin v. Joslyn, 136 Ill. 525, 26 
NE 1090; Harrold v. East St. Louis, 
‘197 Ti. Al 121; Detroit v. Michigan 
Pav. Co., 36 Mich. 335; State Bd. of 
Education v. Aberdeen, 56 Miss. 518; 
State Bd. of Education v. West Point, 
50 Miss, 638. 

{a] Action for failure to levy as- 
sessment to pay contractor for public 
improvement is an action sounding in 
tort and not in contract. Mankato v. 
Barber Asphalt Pav. Co., 142 Fed. 
329, 73.CCA 43% : 

Implied contracts of municipal cor- 
porations generally see supra § 2247. 

42. Chicago v. McNichols, 98 III. 
A. 447; Buck v. Lockport, 6 Lans. 
(N. Y.) 251, 48 HowPr 361; Vacheron 
v. New York, 34 Misc. 420, 69 NYS 
608; Winslow v. Perquimans County, 
64 N. C. 218; Sharp v. Mauston, 92 
Wis. 629, 66 NW 803. 

[a] Remedy by mandamus.—(1) 
It has been stated in substance in 
some cases that the fact that there 
was a remedy by mandamus did not 
of itself prevent an ordinary action 
at law. Buck v. Lockport, 6 Lans. 
(N. Y.) 251, 43 HowPr 361; Winslow 
v. Perquimans County, 64 N. C. 218; 
Sharp v. Mauston, 92 Wis. 629, 66 
NW 803. (2) For the effect of an- 
other adequate remedy on the right 
to enforce claims by mandamus see 
Mandamus § 402. 

43. Ind.—Gosport, v. ° Pritchard, 
156 Ind. 400, 59 NE 1058. 

Mich.—Bloomshield v. Bay City, 
192 Mich. 488, 158 NW 10438; Water- 
man-Waterbury Co. v. Cato Tp. 
School Dist. No. 4, 188 Mich. 168, 150 
NW 104. 

"Miss.—State Bd. of Education vy. 
West Point, 50 Miss. 638. 

N. Y.—Peo. v. Metz, 115 App. Div. 
269, 100 NYS 9138. 

Pa.—Com. v. Philadelphia, 5° Pa. 
Dist. 222, 18 Pa. Co. 83. 

44. See cases supra notes 42, 48. 

Mandamus to enforce unliquidated 
claims see Mandamus §§ 364, 3894 et 
seq. ‘ 

45. Harrold vy, East St. Louis, 497 
Til. A. 121; State Bd. of Education 
v. Aberdeen, 56 Miss. 518; State Bd. 
of Education v. West Point, 50 Miss. 
638; Vicksburg M. E. Church South 
v. Vicksburg, 50 Miss. 601; Swift v. 
New York,.83 N. Y. 528. 


Vv. 
183 


[a] Thus, where money paid over 
to a certain department for a dis- 
charge of plaintiff's claim was re- 
turned to the general fund of the 
municipality, it was held that recov- 
ery might be had on the theory that 
the amount necessary to pay plain- 
tiff's claim equitably belonged to 
him and could be treated as money 
received to his use. Swift v. New 
York, 83 N. Y. 528. 

46. Louisiana v. Wood, 102: U. S. 
294, 26 L. ed. 153; Bloomington Tp. 
Highway Comrs. vy. Bloomington, 253 
Tll. 164, 97 NE 280, AnnCasi913A 471; 
Elgin v. Joslyn, 136 Ill. 525, 26 NE 
1090; Detroit v. Michigan Pav. Co., 36 
Mich. 335; Vicksburg M. E. Church 
South v. Vicksburg, 50 Miss. 601. 

47. Implied contracts of munici- 
pal corporations generally see supra 
§ 47, 

48. San Francisco v. Holladay, 76 
Cal 1:85) 17 oPy94 22 

Assessment and sale thereunder 
as ground for suit to quiet title see 
Gioting Title [32 Cyc 1328, 1324, 

Bis 


49. Ft. Worth v. Reynolds, (Tex. 
Civ. A:) 190. SW 501 (ultra ‘vires 
transaction). 

50. Guttenberg v.. Thomas, 88 N. 
J... (60, “95. AN T32. 


51. LaFrance Fire Engine Co. v. 
Syracuse, 33 Mise. 516, 68 NYS 894 
(dictum). 

Beet Dannat v. New York, 66 N. Y. 

5. 

53. Swift v. New York, 83 N. Y. 


528; Richardson vy. Mt. Vernon, 154 
App.’ Div. 71, 138 NYS 703 [aff 211 
N. Y. 582 mem, 105 NE 1097 mem]; 
Waterman v. New York, 7 Daly (N. 
Y.) 489. See Chicago Public Library 
v. Arnold, 60 Ill. A. 328 (the city was 
not liable on the contract of the 
board or directors of the public li- 
brary, where the work involved was 
to be paid for out of a special fund 
which could be drawn only upon 
vouchers of the board). 

[a] Dlustration.—Under Mt. Ver- 
non Charter §§ 1384, 211la, 218, a seller 
of property to the board of fire com- 
missioners cannot sue the city, where 
it has paid the appropriation for fire 
purposes to the board, but must pro- 
ceed by mandamus or otherwise 
against the board itself. Richard- 
son v. Mt. Vernon, 154 App. Div. 71, 
188 NYS 703° [aff 211 N. Y. 582 mem, 
105 NE 1097 mem]. 

54. Crane v. Urbana, 2) Ill. A. 559; 
Huntington v. Day, 55 Ind.. 7, 

[a] School charges.—(1) An ac- 
tion cannot be maintained against a 


‘Salles, 


city on a demand payable out of a 
fund over which its charter gives a 
board of education control to the ex- 
clusion of the municipal officers. 
Crane v. Urbana, 2 Ill. A. 559. 62) 
So where a town or city is a distinct 
municipal corporation for school pur- 
poses, and the sehool corporation 
thus created can sue and be sued, an 
action for services in connection with 
building a schoolhouse cannot be 
brought against the town or city in 
its ordinary municipal capacity, but 
only as a school corporation. Hunt- 
ington v. Day, 55 Ind. 7. 
oe Wilder v. New Orleans, 67 Fed. 

56. Southern R. Co. v. Hartshorn, 
150 Ala. 217, 43 S 588, 124 AmSR 68. 

[a] Existence of remedy by man- 
damus does not prevent suit. South- 
ern R. Co. v. Hartshorn, 150 Ala. 217, 
43 S 583, 124 AmSR 68, 

57. Attachment and garnishment 
see infra § 4655. 

Injunction see infra § 4656. 

58. Haverstraw v. Eckerson, 192 
N. Y. 54, 84 NE 578, 20 LRANS 287. 
mcs Columbia v. Harrison, 9 S. C. 


[a] Action on implied promise.— 
Columbia y. Harrison, 9 S.C. L. 213. 
[b] Board of public works may 
maintain assumpsit on a guaranty of 
the payment of water and light - 
charges. Niles Public Works v. 
Pinch, 152 Mich. 517, 116 NW 408. 

60. Cal.—Daly City v. Holbrook, 
39 Cal. A. 326, 178 Px725; 

N. J.—Seabright v. Allgor, 69 N. J. 
L. 641, 56 A 287; Den v. Dummer, 20 
N. J. L. 86, 40 AmD. 213. 

N: C.—Bath Comrs. y. Boyd, 23 N. 
Co 94. 

Wash.—Port Townsend yv. Lewis, 
34 Wash. 418, 75 P 982. 

N. B.—Grand Falls vy. Petit, 34 N. 
B. 355. 

See also Henderson v. Burbank, 7 
Ky. Op. 197 (where the court recog- 
nized the necessity- of an action to 
recover possession of real property 
belonging to a city which is in pos- 
session of another). 

Ejectment: 
pa tar see Ejectment 19 C. J.:p 


To recover possession of streets see 

supra § 3834. 

61. Warren v. Philips, 30 Barb. 
(N. Y.) 646. 

Liability on official bonds generally 
see Officers [29 Cye 1451-1470. 

62. Tourville v. St. Francois de 


23 Que, Super. 67. 
63. Denver v. Kent, 1 Colo. 336. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to quiet title or to remove a cloud from title,** and 
to cancel municipal water right obligations.** But a 
municipal corporation cannot sue in the name of the 
state on an official bond running to the state, where 
the state has no interest in the moneys involved.* 
A municipality may question the constitutionality 
of a statute changing its form of. government,®” and 
may invoke the protection afforded by the consti- 
tution to prevent a violation of its rights by a 
statute.** A municipality cannot maintain an action 
for defamation®® even in its proprietary capacity.” 

_[§ 4655] 2. Attachment and Garnishment.”! 
right of a municipal corporation to take advantage 
of the attachment statutes has been upheld,?? and 
under some statutes it is not required to give a 
Debts due a municipal corporation,‘ of 


bond.78 


64 Los Angeles v. Pacific Coast 
SSu, Con45.Call .AA5 2087 (Pi o7393 
New York y. North Shore Staten Is- 
land Ferry Co., 9 Hun (N. Y.) 620; 
Lamoure v. Lasell, 26 N. D. 638, 145 
NW 577. 

{a] Title in governmental capac- 

—A municipality may maintain 
an action to quiet title to submerged 
lands held by it in its governmental 
capacity. under grant by state. Los 
Angeles v. Pacific Coast SS. Co., 45 
Cal. A. 15; 187 P 739. 

Action to quiet title generally see 
Quieting Title [32 Cye 1296]. 

65. Goldfield v. MacDonald, 52 
Colo. 143, 119 P 1069 (certificates is- 
sued fraudulently). 

Cancellation of instrument gener- 
ally see Cancellation of Instruments 
9 C. J. p 1154. 

66. Com. v. Scranton, 214 Pa. 
64 A 321; Com y. Schadt, 214 Pa, 592, 
64 A 320. 

67. Gretna v. Bailey, 141 La. 625, 
75 S 491, AnnCasi1918E 566. 

68. Gretna v. Bailey, supra [overr 
Carrollton y. Metropolitan Police, 21 
La. Ann. 447]. 

69. Chicago v. Tribune Co., 307 
Ill. 595, 139 NE 86, 28 ALR 1368; 
i dae v. Williams, [1891] 1 Q. 


[a] 
erie v. Williams, 


Charges of corruption.—Man- 
ELSSDA Te Qe B: 


Action for libel or slander in gen- 
og see Libel and Slander 36 C. J. p 
1134. 

70. Chicago v. Tribune Co., 307 Ill. 
595, 139. NE 86, 28 ALR 1368. 

[a] Publications as to financial 
condition.—Chicago v. Tribune Co., 
307 Ill. 595, 1389 NE 86, 28 ALR 1368. 

71. Cross references: 

Attachment in general see Attach- 
ment 6 C. J. p-t. 

Execution against property of muni- 
cipal corporation see Hxecutions §§ 
105, 106. 

Garnishment: ; 
In general see Garnishment 28 C. 

As ith 

For taxes see supra § 4483. 
Obtaining jurisdiction of foreign 

municipal corporations by attach 

ment see infra § 4679. ‘ 

Seizure of municipal property in ad- 
miralty proceeding see Admiralty 
§ 163. 

72. Morgan v. Menzies, 60 Cal. 
341; Gordon v. Baltimore, 5 Gill (Md.) 
231. But see Memphis v. Laski, 9 
Heisk. (Tenn.) 511, 24 AmR 327 (dic- 
tum as to the right of a municipal 
corporation to remedy by garnish- 
ment). 

fa] “Any corporation.” — (1) 
Where the statute authorizes at- 
tachment by “any corporation,’ a 

unicipal corporation may resort to 

it. Gordon v. Baltimore, 5 Gill (Md.) 

231. (2) Right of private corpora- 

tions see Corporations §§ 3008-3020, 

4109-4117. 

73. See Attachment § 284. 

74, Canal St., etc., R. Co. v. Hart, 
114 Ue S. 654, 5 SCt 1127, 29 L. ed. 


[44 Cc. T.—92] 


595, 


MUNICIPAL CORPORATIONS 


The 
debtor.® 


226 (where the objection that the 
debt to the city was part of its pub- 
lic revenues had not been raised be- 
low). 

[a] In a federal court (1) the 
right to reach a debt due to the city 
of New Orleans was upheld, under 
U. S. Rev. St. § 916, notwithstanding 
a statute of the state of Louisiana 
making it unlawful to issue a writ of 
execution or fieri facias from any of 
the courts in Louisiana against the 
city of New Orleans to enforce the 
payment of any judgment for money 
against that city. Canal St., ete., R. 
Co. v. Hart, 114 U. S. 654, 5 SCt 1127, 
29 LL. ed. 226. (2) Conformity to 
state practice in garnishment pro- 
cater aae generally see Federal Courts 


75. Murphree v. Mobile, 108 Ala. 
663, 18 S 740; Municipality No. 3 v. 
Hart, 6 La. Ann. 570, 

[a] Proceeds of lands not used 
for municipal purposes.—Where land 
owned by a city, but not used for 
municipal purposes, was sold, the 
purchase price received: therefor and 
deposited in a bank was subject to 
garnishment at the suit of creditors 
of the city. Murphree v. Mobile, 108 
Ala. 663, 18 S 740. 

76. U. S.—Hitchcock v. Galveston 
Wharf Co., 50 Fed. 263. 

Ala.—Murphree v. Mobile, 108 Ala. 
663, 18 S 740; Underhill v. Calhoun, 
63 Ala. 216 [overr Smoot v. Hart, 33 
Ala. 69]. 

Fda ist 7s v. Hightower, 62 Ga. 


Iowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276 (dictum). 

La.—Droz vy. East Baton Rouge 
Parish, 36 La. Ann. 340; Municipality 
No. 3 v. Hart, 6 La. Ann. 570; Egerton 
v. New Orleans Third Municipality, 
1 La, Ann. 435. 

Tenn.—Moore v. Chattanooga, 8 
Heisk. 850. 

Tex.—Sherman v. Shobe, 94 Tex. 
126, 58 SW 949, 86 AmSR 825; Capps 
v. Citizens’ Nat. Bank, (Civ. A.) 134 
Sw 808. 

W. Va.—Brown v. Gates, 15 W. Va. 
131. 

[a] Judgment for fine for viola- 
tion of municipal ordinance.—Munici- 


pality No. 3 v. Hart, 6 La. Ann. 
570. 
{[b] Note given in payment of 


taxes and recovery of judgment 
thereon.— Underhill v. Calhoun, 638 
Ala. 216. 

{[c] Insurance on schoolhouse.— 
As a schoolhouse owned by a muni- 
cipality is not subject to levy and 
sale on execution, it has been held 
that, if such a schoolhouse is de- 
stroyed by fire, the insurance thereon 
eannot be reached by garnishment 
by a judgment creditor of the muni- 


cipality. Fleishel v. Hightower, 62 
Ga. 324. 
[d] Revenues of a levee district 


are not subject to garnishment. St. 
Francis Levee Dist. v. Bodkin, 108 
Tenn. 700, 69 SW 270. 

77. See Garnishment §§ 67-79. 
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a private nature,”> may be reached by garnish- 
ment. However, taxes and public revenues of such 
corporations cannot be reached by garnishment.’® 
Matters relating to a municipal corporation as gar- 
nishee are treated elsewhere in this work.”? 

[§ 4656] 3. Injunctions.”8 
tion may sue to protect by injunction public rights’ 
in the same manner as a private person or corpora- 
tion may seek redress in a proper case.®° 
been held that an injunction will not issue at the 
suit of a judgment creditor restraining municipal 
authorities from paying claims due the judgment 
General rules as to procedure in injunc- 
tion suits*? ordinarily apply in suits to which a mu- 
nicipal corporation is a party. 
tions in which the municipality is not required to 


A municipal corpora- 


It has 


But in jurisdic- 


78. Cross references: ? 
Allowance of counsel fee for services 
of corporation counsel on dissolu- 
a atiore, injunction see Injunctions 
Enjoining: 
Annexation of territory to munici- 
pality see supra § 107 in 43 C, J. 
Sollyence of tax see supra §§ 4515— 


Criminal acts or omissions see In- 
junctions §§ 438-442. 

Deed or lease of land for special 
assessment see Supra § 3564. 
Enforcement of special assess- 
ments and taxes see supra § 3461. 
Incorporation of municipality see 

supra § 48 in 43 C. J. 

Interference with special taxing or 
assessment district see supra §§ 
2974-2976 %%. 

Maintenance of nuisance see supra 
§ 524 in 43 C. J. 

Municipalities and municipal offi- 
cers in general see Injunctions 
§§ 407-418. 

Obstruction or encroachment on 
streets see supra §§ 3835-3847. 
Officer from performing functions 
on ground that he was not duly 
eolec ese see supra § 1011 in 43 


cere of land for taxes see supra § 

Unauthorized contracts and expen- 
ditures of public funds in general 
see Injunctions §§ 419-426. 

Injunction: 

Affecting preliminary proceedings 
for public improvement see su- 
pra § 2468. 

Granting relief against special as- 
sessments see supra §§ 3290- 
3334 passim. 

Necessity for bond in suit by munici- 
pality see Injunctions § 5138. 

Punishment for violation of decree 
see Injunctions § 850. 

Taxpayers’ suits to restrain munici- 
pal acts see supra §§ 4565-4589. 
79. Ida.—Doyle v. Sandpoint, 18 

Ida. 654, 112 P 204, 82 LRANS 34, 

AnnCas1912A 210. 

Ill—Mason _ v. ut 

T1633; 

Kan.—Kansas City Breweries Co. 

Bae pase City,7 98. Kan. Tats Toe 2 
N, Y.—Watertown v. 

Paige 510, 27 AmD 80, 
Tex.—Sutherland v. Winnsboro, 

(Civ. A.) 225 SW 68. 

Eng.—London v. Bolt, 5 Ves. Jr. 

129, 31 Reprint 507. ‘ 
Right of municipality to sue to 

protect rights under charter and to 

enjoin violation of ordinances see 

Injunctions § 474. 

80. Sutherland v. 


Shawneetown, 


Cowen, 4 


Winnsboro, 


(Tex. Civ. A.) 225 SW 68. 
81. Granite Co, v. Douglass, 3 Pa. 
Dist. 133. 
82. See Injunctions 3 454-661. 
83. See case infra this note. 
[a] Damages on dissolution.—The 


fact. that a city attorney is person- 
ally interested in city bonds will not 
deprive the city of its right to dam- 
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give a bond,** it is not liable for damages resulting 
from the issuance of an injunction in a suit by it.®* 

[§ 4657] 4. Receivers.86 While in some jurisdic- 
tions the courts may not appoint receivers for a 
public corporation in an action against it,’’ it has 
been held that a receiver may be appointed for an 
insolvent municipality,8® but only in case of in- 
solvency and where irreparable damage will other- 
wise ensue.8® The view has been taken that the 
court should not appoint, at the request of a judg- 
ment creditor, a receiver to receive the proceeds of 
claims against a municipality in favor of the judg- 
ment debtor.®° 

[§ 4658] D. Actions or Suits in Corporate Name** 
—l. In General. Except where it is otherwise pro- 
vided by statute? a municipal corporation may sue** 
and be sued,®* and ordinarily must sue®® and be 
sued,°° in its proper corporate name. But in some 
instances slight or technical variances in the cor- 
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porate name have not been regarded as fatal in 
actions or proceedings by®? or against municipali- 
ties.°8 The municipality may sue in its own name 
on contracts made by some officer or agent for its 
benefit.9? 

[§ 4659] 2. Change of Name. After a lawful 
change of the corporate name a suit by* or against? 
a municipal corporation should as a rule be brought 
in the new name. 

[§ 4660] E. Actions by or against Municipal Offi- 
cer or Department and Use of Name of Officer or 
Agent.? A municipal corporation cannot suet or be 
sued® in the name of its officers or agents except 
as otherwise provided by statute;® and the names 
of its officers or agents need not be designated.’ 
Nor can an officer of the corporation ordinarily 
maintain an action in his official name without 
statutory authorization. However, it has been held 
that a municipal officer can prosecute in his own 


[S§ 4656-4660 


ages on the dissolution of an in- 

junction against the collection of 

taxes to pay interest on such bonds. 

Mason v. Shawneetown, 77 Ill. 533. 
84. See Injunctions § 513. 


85. Doyle v. Sandpoint, 18 Ida. 654, 
112 P 204, 32 LRANS 34, AnnCas 
1912A 210. 


Persons liable for damages in gen- 
eral see Injunctions § 749. 

86. Receivers in general see Re- 
ceivers [34 Cyc 1]. 

87. Depew v. enice Drain. Dist., 
158 La. 1099, 105 S 78. 

88. Garrett v. Memphis, 5 Fed. 860. 

[a] Repeal of charter.—Where 
taxes had been duly levied in pur- 
suance of law before the repeal of a 
municipal charter, the’ court had 
power to lay hold by its receiver of 
the assets belonging to the city when 
its charter was repealed, including 
such taxes as were levied and col- 
lected, but undisposed of, and all 
taxes uncollected, and all property of 
every description, except property 
held for strictly public uses, and 
could administer such assets for the 
benefit of the creditors. Garrett v. 
Memphis, 5 Fed. 860. 

[b] In Manitoba a special statute 
has been enacted authorizing the ap- 
pointment of a receiver for a particu- 
lar municipal corporation. Emerson 
v. Wright, 14 Man. 636. 

89. Hurlburt v. Lookout Mountain, 
(Tenn.’Ch. A.) 49 SW 301. 

90. Granite Co. v. Douglass, 3 Pa. 
Dist. 133. 

91. Cross references: 
Amendments of pleading to substi- 

tute proper corporate name_ see 

infra § 4706. ; 

Authority to institute or to defend 
action see supra § 4652. 

Capacity to sue or to be sued in gen- 
eral see supra §§ 4649-46514. 

Description of parties in: 

Pleadings see infra § 4697. 

Process see infra § 4685. 

Joinder of parties in actions involv- 
ing municipal corporations see in- 
fra § 4682. 

Misnomer as ground for demurrer 
see infra § 4705. 

Parties in general see infra § 4681. 

Use of name of officer or agent in 
action by or against municipal cor- 
poration see infra § 4660. 

92. Merrill vy. Kalamazoo, 35 Mich. 
211; Brooklyn astern Dist. Fire 
Dept. v. Acker, 26 HowPr (N. Y.) 
263; Lucier v. Granger, 20 R. I. 364, 
39 A 190; Valcourt v. Providence, 
18 R. I. 160, 26 A 45: 

93. Ala.—Powers vy. Decatur, 54 
Ala.~ 214, 

Cal.—Daly City v. Holbrook, 39 
Cal. A. 326,178 P 725. 

Ky.—Mount Pleasant vy. Eversole, 
96 SW 478, 29 KyL 830 (statute). 

La.—Opelousas vy. Andrus, 37 La. 
Ann, 699 (the fact that the board of 


police of a town is authorized to 
appoint a collector to collect its taxes 
and pay them over to the board 
through its treasurer does not pre- 
vent the corporation from suing in 
its own name to recover dues which 
its collector has failed to collect). 
Mass.—Lowell v. Morse, 1 Metce. 
3: 


N. J.—Den v. Dummer, 20 N. J. L. 
86, 40 AmD 213. 

N. B.—Grand Falls v. Petit, 34 N. 
Bares : 

N. S.—Hart v. Maclllreith, 41 N. S. 
351, 2 EastLR 468 [app dism 39 Can. 
S. C. 657, 4 EastLR 468]. 

94. Ala.—Powers v. Decatur, 54 
Ala. 214. 

Miss.—Jonestown vy. Ganong, 97 
Miss. 67, 52 S 579, 692 (statute). 

N. C.—Loughran y. Hickory, 129 N/ 
Cc. 281, 40 SE 46. 

S. C.—Neely v. Yorkville, 10 S. C. 
141. 

Que.—Milton yv. St. Paul, 6 Que. Pr. 
446 


95. Ga.—East Rome v. Rome, 129 
Ga, 290, 58 SH 854. 

Mich.—Romeo v, Chapman, 2 Mich. 
VED 
N. C.—Young v. Barden, 90 N. C. 
424, 

Pa.—Bridgeport v. Schneipp, 15 Pa. 
Co. 150. 

Tex.—Fink vy. Clarendon, (Civ. A.) 
282 SW 912. 

96. Storey v. Summerville, 158 Ga. 
182, 123 SE 139; Saunders v. Rainey, 
141 Ga. 77, 80 SE 305; Gelders v. 
Fitzgerald, 1385 Ga. 400, 69 SE 569; 
East Rome v. Rome, 129 Ga. 290, 58 
SE 854; Augusta Southern R. Co, v. 


y 


Tennille, 119 Ga. 804, 47 SE 179 
(statute); Dexter v. Gay, 115 Ga. 765, 
42 SE 94: Boon vy. Jackson, 98 Ga. 


490, 25 SE 518; Mayfield v. College 
Park, 19 Ga. A.’ 823, 92 SH 289; Sims 
v. McClure, 52 Ind. 267; King -v. 
Randolph, 28 App. Div. 25, 50 NYS 
902; Young v. Barden, 90 N. C. 424. 

{a] Miustrations.— (1) Where a 
town was incorporated under the 
name of the town of Dexter, and the 
act declared that the government of 
the town should be vested in a mayor 
and five aldermen, who should be 
styled the ‘Mayor and Aldermen of 
Dexter,” and by that name it was 
made a body corporate, and as such 
might sue and be sued, such town 
could be sued only in the corporate 
name last referred to. Dexter v. Gay, 
115 Ga, 765, 42 SE 94. (2) An action 
against “The City of Forsyth’ was 
improper where the corporate name 
was ‘The Mayor and Aldermen of the 
City of Forsyth.’?) White v. Forsyth, 
136 Ga. 634, 71 SE 1073. 

{b] Two corporate names. — Al- 
though a charter incorporated a city 
under the name and style of the city 
of Gainesville, yet as it also declared 
that the municipal government is 


vested in a mayor and aldermen, 
‘who shall be styled the Mayor and 
Council of the City of Gainesville; 
and by that name are hereby made a 
body corporate. As such they... 
may sue or be sued,” a suit against 
“the Mayor and Council of the City 
of Gainesville,’ for negligently suf- 
fering an awning which extended 
over one of the sidewalks to be un- 
safe, by reason of which it fell upon 
plaintiff and injured him, was well 
brought, so far as the corporate name 
was concerned. Gainesville v. Cald- 
well, 81 Ga. 76, 77, 7 SH 99 


97. Opelousas v. Andrus, OT a, 
Ann. 699. 
98. Brophy v. Gananoque, 26 U. C. 


Cc. Pp. 290+. In’ re, Barclay,.11007 € Q 
B. 470. But see Sams y. Toronto, 9 
U. C. Q@. B. 181 (a rule nisi against 
the ‘corporation of Toronto” insuffi- 
ciently designated the corporation of 
the city of Toronto). 

99. Boston vy. Schaffer, 9 Pick. 
(Mass.) 415. 

Action in name of officers or 
agents of municipal corporations see 
infra § 4660. 

1. Ft. Wayne v. Jackson, 7 Blackf. 
(Ind.) 36; Dousman v. Milwaukee, 1 
Pinn. (Wis.) 81; Colchester v. Seaber, 
3 Burr. 1866, 97 Reprint 1140. 

[a] Prior rights—Ft. Wayne v. 
Jackson, 7 Blackf. (Ind.) 36. 

2. Storey v. Summerville, 158 Ga. 
182, 123 SE 139; Dousman v. Mil- 
waukee, 1 Pinn. (Wis.) 81. 

[a]. Prior liabilities.—Dousman v. 
Milwaukee, 1 Pinn. (Wis.) 81. 

8. Cross references: 

Capacity to sue or to be sued of: 
Board of education see supra § 1569 

Ini 43uGeT. 
Health department see supra § 476 
in 43 C. J.; Health § 117. 
Water and light board see supra 
§ 1687 in 43. Cred. 

Joinder of parties in actions involv- 
ing municipal corporations see in- 
fra § 4682. 

Parties in general see infra § 4681. 

Suit in corporate name see supra 
§§ 4658, 4659. 

4 Romeo v. Chapman, 2 Mich. 179. 


5. Augusta Southern R. Co. v. 
Tennille, 119 Ga. 804, 47 SE 179; 
Young v. Barden, 90 N. C. 424. 


6. Brooklyn Eastern Dist. 
Bape v. Acker, 26 HowPr (N. Y.) 


[a] Effect of statute—Where a 
statute authorized a municipal cor- 


Fire 


poration to sue in the name of the © 


trustees of such corporation, the 
court said it was the corporation 
which sues and not the trustees. 
Com. v. Cole, 10 Ky. Op. 603. 

7. Powers v. Decatur, 54 Ala. 214. 

8. Pounds v. Lee Ave. Theatre Co., 
84 Misc. 623, 147 NYS 815. See Uhr 
v. Brown, (Tex. Civ. A.) 191 SW 379 
(a suit by a city police commissioner 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¢ 


¥ 


ms 


§§ 4660-4662] 


name an action for certain fees due to him in his 
official capacity, where he is obliged to account for, 
and to pay over, such fees to the municipality.® Nor 
in the absence of statute may a department of the 
municipal government, in the departmental name, 
Some statutes authorize an 
action in the departmental name by” or against a 
It has been held that in 
determining the rights of the parties an action 
against a municipal department is regarded as one 


sue’? or be sued.1! 
municipal department.‘ 
against the corporation itself.1* 


[§ 4661] F. Actions by State or 
Behalf of Municipal Corporation.1® 


there is a statutory provision giving a right of ac- 


tion to the state,1® it has been h 


moneys belonging to the municipality are misappro- 
priated, it alone and not the state can sue for their 
recovery,*’ and also that the state cannot maintain 
an action to prevent or to avoid the sale of corpo- 
But the right of the attorney- 
general to maintain an action to restrain a munici- 
pality from making an unauthorized contract has 


rate property.1§ 


been recognized.1® The state and 
pality?® has been held the proper 


to restrain interference with his char- 
ter right to appoint to offices in the 
police department was one brought 
by him in his individual capacity, as 
distinguished from a suit in his offi- 
cial capacity on behalf of city in aid 
of the enforcement of police regula- 
tions). ; 

[a] Borough president in New 
York City cannot sue in his official 
name for the benefit of the city. 
Pounds v. Lee Ave. Theatre Co., 84 
Mise. 623, 147 NYS 815. 

[b] Mere fact that a municipal 
officer may ‘be compelled by manda- 
mus to perform a certain duty does 


‘ not authorize him to maintain an ac- 


. 


tion in his official name for the bene- 
fit of the city for the purpose of ac- 
complishing such duty. Pounds v. 
Lee Ave. Theatre Co., 84 Misc. 628, 
147 NYS 815. 


9. Potter v. Norris, 26 N. H. 330. 

10. American Electric Co. v. Wa- 
seca, 102 Minn. 329, 113 NW_ 899 
(dictum); New York Balance Dock 
Co. v. New York, 8 Hun (N..Y.) 247 
(dictum). 

11. American Electric Co. v. Wa- 


seca, 102 Minn. 329, 113 NW. 899 
(dictum); Swift v. New York, 83 N. 
Y. 528; New York Balance Dock Co. 
v. New York, 8 Hun (N. Y.). 247. 

12. American Electric Co. v. Wa- 
seca, 102 Minn. 329, 113 NW _ 899 
(dictum); Morton v. Power, 33 Minn. 
521, 24 NW 194; Pounds v. Lee Ave. 
Theatre Co., 84 Misc. 623, 147 NYS 
815 (dictum). 

By board of education see supra 

§ 1569 in 48 C. J. ; 
"13, American Electric Co, v. Wa- 
seca, 102 Minn. 329, 113 NW _ 899; 
Morton v. Power, 33 Minn. 521, 24 
NW 194; Pounds v. Lee Ave. Theatre 
Co., 84 Mise. 623, 147 NYS 815 (dic- 
tum). . See Pueblo v. Dye, 44 Colo. 
35, 96 P 969 (as to right to bring an 
action against a board of park com- 
missioners to ascertain and fix the 
amount ofa disputed claim). 

Against board of education see su- 
pra § 1569 in 43 C. J. : 

14. Mack v. Charlotte City Water- 
Works, 181 N. C. 383, 107 SH 244. 

[a] Board of water commission- 
ers.—Mack v. Charlotte City Water- 
Works, 181. N. C. 383, 107 SE 244. 

15. Cross references: : 
Parties in general see infra § 4681. 
Recovery by municipal corporation of 

misappropriated moneys see supra 

§ 1220 in 43 C. J.; and § 4089. 
Taxpayers’ actions see supra §§ 4550— 

tebe. y. Starkweather, 40 N. Y. 
Super. 453; Peo. v. Fields, 50 HowPr 
(CN. Y¥.) 481. See Peo. v. Tweed, 63 
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nicipality.?? 
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suit on a forfeited bond where the statute provides 
summary proceedings in the name of the state for 
the collection of such bonds, although the amount 
of the forfeiture inures to the benefit of the mu- 
Statutes sometimes expressly confer 
on a state officer the right to maintain an action 
for the use and benefit of a municipal corporation,?? 
and the fact that the corporation has the right to 
bring the action in its own name and right does 
not affect the right of such state officer to sue;?* 


moreover, the fact that causes of action in favor of 


State Officer on 
Except where 


eld that, where | defendant.*4 


ing Action.?> 


not the munici- 
party to bring 


N. Y. 202, 50 HowPr 26 (as to the 

validity of such a statute). 

17.. Peo. v. Fields, 58 N. Y. 491; 
Peo. v. Ingersoll, 58 N. Y. 1, 17 AmR 
178. But see Peo. v. Fields, 50 How 
Pr (N. Y.) 481 (holding, in an action 
by the state, that an amendment to 
the prayer for relief, showing that 
relief was sought for the benefit of 
the municipal corporation, was 
proper). Contra Peo. vy. Tweed, 13 
AbbPrNS (N. Y.) 25. 

18. Peo. v. New York, 27 HowPr 
(N. Y.) 34. But see Peo. v. New York, 
32 Barb. (N. Y.) 35, 10 AbbPr 144, 19 
HowPr 155 (as to the right of the 
state to maintain an action to re- 
strain the making of an unauthorized 
contract). 

19. Atty.-Gen. v. Public, Lighting 
Commn., 155 Mich. 207, 118 NW 935. 

20. State v. Harris, 2 La. Ann. 516. 

21. State v. Harris, supra. 

22. See statutory provisions. 

[a] State revenue agent may sue 
a county for the use and benefit of a 
city. Robertson y. Monroe County, 
118 Miss. 541, 79 S 187. 

23. Robertson v. Monroe County, 
supra. \ 

24. Robertson v. 
supra. 

Joinder of parties in actions in- 
volving municipal corporations see 
infra § 4682. 

25. Cross references: 

Arbitration and award to which mu- 
nicipal corporation party see supra 
§ 4645. 

Compromise and settlement generally 
see Compromise and Settlement 12 
Crap: 312. 

Compromise of claim: 
Against municipality 

§ 4644, 

For taxes see supra 

26. Agnew v. Brall, 124 Ill. 312, 
16 NE 230; Oakman v. Eveleth, 163 
Minn. 100, 2083 NW 514; Farnham v. 
Lincoln, 75 Nebr. 502, 106 NW 666; 
San Antonio v. San Antonio St. R. Co., 


Monroe County, 


see 


§ 4462. 


Supra 


22 Tex. Civ. A. 148, 54 SW 281. See 
also cases infra notes 28, 29. 
{a] Litigation is still pending 


after judgment and while appeal is 
pending. Oakman v. Eveleth; 163 
Minn. 100, 203 NW 514, 

27. O’Connell v. Pacific Gas, etc., 
Co., 19 F. (2d) 460, 461 [cit Cyc]; Port 
Townsend v. Central City First Nat. 
Bank, 241 Fed. 32, 154 CCA 32; Kelly 
v. Milan, 21 Fed. 842 [aff 127 U.S. 
139, 8 SCt 1101, 32 L. ed. 77] (recog- 
nizing rule); Peo. v. Spring Lake 
Drain., etc., Dist., 253 Ill. 479, 97 NE 
1042; Com. v. Gingrich, 22 Pa. Co. 
244. See also cases infra notes 28, 29. 

[a] Operation and effect. — (1) 


‘than the.full amount. 


two different corporations are joined in the suit 
by the state officer is not fatal where the causes 
grow out of the same act and there is only one 


[§ 4662] G. Compromise and Settlement of Pend- 
A municipal corporation may com- 
promise pending actions brought by?® or against it.?7 
While the power to compromise is sometimes ex- 
pressly conferred by statute,” it is generally con- 
sidered that the power arises out of the power to 
sue and to be sued.?9 
valid compromise and settlement?? must exist.?1 
Taxpayer’s action. The right of a municipal cor- 


The usual requisites of a 


Where a suit for an injunction 
against a city has been settled, com- 
plainant was released from , liability 
for damages based on the alleged 
ground that. the injunction had 
wrongfully been sued out. Sackett 
v. Morris, 149 Ill. A. 152. (2) More- 
over, where certain municipal offi- 
cials were also parties to such action, 
Such officials were not entitled to 
damages although such officials did 
not agree to the settlement. Sackett 
vy: Morris, supra. 

[b] Fire district has been held 
competent to compromise an action 
against it. Prout vy. Pittsfield Fire 
Dist., 154 Mass. 450, 28 NE 679. 

28. See Oakland v. Oakland Water 
Front Co., 162 Cal. 675, 124 P 251. 

_ 29. U.S.—O’Connell v. Pacific Gas, 
etc., Co., 19 F. (2d) 460, 461 [cit Cyc]. 

ll.—Peo. v. Spring Lake Drain., 
etc., Dist., 253 Ill. 479, 97 NE 1042; 
Seno v. Brall, 124 Ill. 312, 16 NE 


Mass.—Prout v. Pittsfield Fire 
Dist., 154 Mass. 450, 28 NE 679. 
Minn.—Oakman y. Eveleth, 163 
Minn. 100, 203 NW 514. . 
Nebr.—Farnham_ v. Lincoln, 75 
Nebr. 502, 106 NW 666. 
Oh.—Cleveland, ete, R. Co. v 


Cleveland, 15 Oh. Cir. Ct. N.S. 193, 33 


| Oh. Cir. Ct. 482. 


Power to sue and to be, sued gen- 


}erally see supra § 4649. 


30. See Compromise and Settle- 


/ment §§ 6-24. 


31. See cases infra this note. 

[a] Doubtful claim.—(1) A mu- 
nicipal council cannot, under guise of 
compromise, Surrender valuable un- 
controverted rights. Farnsworth y. 
Wilbur, 49 Wash, 416, 95 P 642, 19 
LRANS- 320. (2) Thus, where the 
claim on which an action by the cor- 


‘poration is based is not doubtful, the 


for less 
Peo. v. Holton, 
287 Ill. 225, 122 NE 540. 

[b] Good faith.—(1) The compro- 
mise of a suit must be made in good 
faith. Oakman y. Eveleth, 163 Minn, 
100, 203 NW 514; Farnham y. Lincoln, 
75 Nebr. 502, 106 NW 666. (2) Con- 
structive fraud of city officials in 
compromising an _ illegal claim 
against the city is as fatal to the 
compromise as actual fraud. State yv. 
De Mattos, 88 Wash. 35, 152 P 721. 
(3) Facts insufficient to show fraud 
and collusion. Port Townsend y. Cen- 
tral City First Nat. Bank, 241 Fed. 
32, 154.CCA 32. 

[c]. Where claimants against the 


corporation cannot settle 


corporation were still at liberty to 


prosecute their actions and to vindi- 
cate their claims without interfer- 
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poration to compromise a taxpayer’s action to re- 
cover money from a third person has been upheld, 
even though the corporation had failed to take 
the initiative.*” 

By whom made. Ordinarily the municipal council 
or other governing body-is authorized to compromise 
a pending action by*® or against a municipal cor- 
poration.*+ Ordinarily a law officer of defendant 
corporation has no authority to compromise a. pend- 
ing action in the absence of statutory authorization,*° 
but a compromise effected by the law officer with 
the concurrence of another officer who has the power 
to compromise has been upheld.*® 

[§ 4663] H. Conditions Precedent*’—1. In Gen- 
eral. Ordinarily a municipal corporation is not held 
to the performance of acts other than such as 
are required of an individual, in order to maintain 
an action.*® Under some statutes no action can 
be brought in the name of the municipality where 
it has not authorized the action,*® and notice has 
not been given to its law officer.*° Under other 
statutes particular actions may not be commenced 
unless commencement is directed in writing by cer- 
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[§§ 4662-4664 


tain municipal officers.*t But a statutory provision 
prohibiting the law officer from commencing an ac- 
tion unless directed by the mayor has been con- 
strued as not creating a condition precedent to 
the right to sue.*? 

Actions against municipal corporation. The leg- 
islature may pyrescribe conditions precedent to an 
action against a corporation,*? as where the right 
of action is created by statute,** and conditions 
precedent must, of course, be complied with.*® But, 
since conditions precedent are not favored,*® the 
creation of such conditions will not be presumed 
where the intention to create them is not plain.*? 
The courts have refused to regard as a condition 
precedent the obtaining of a warrant,*® or the 
making of a certain deposit.*? 

[§ 4664] 2. Notice, Demand, or Presentation of 
Claim®°—a. In General. In the absence of a statu- 
tory provision requiring it, it is not necessary, as a 
prerequisite to an action against a municipal cor- 
poration, that the claim or demand should have 
been presented for payment, or a notice given.*! It 
is frequently provided by statute, however,-that a 


See State v. 


ence so far as any bar interposed by 
a particular contract was concerned, 
there was no compromise. Cleveland, 
ete., R. Co. v. Cleveland,.15 Oh. Cir. 
1, Cte NiS. 293,33 Ohi Cirs Ct. 482. 

32. Oakman vy. Eveleth, 163 Minn. 
100, 2083 NW 514. But see City-Item 
Co-op. Printing Co. v. New Orleans, 
51 La. Ann. 713, 25 S 313 (where, in 
a case in which the attempted com- 
promise had apparently been made 
before a taxpayer’s action to annul 
was begun, the court said: “If a’ tax- 
payer has a standing in court in op- 
position to an act ultra vires, no com- 
promise can be made to put an end 
to his right of action as relates to the 
act attacked’). 

Taxpayers’ actions generally 
supra §§ 4550-4637. . 

33. New Orleans Bd. of Liquida- 
tion v. Louisville, ete., R. Co., 109 U. 
S. 221, 3 SCt 144, 27 L. ed. 916; Agnew 
v. Brall, 124 Ill. 312, 16 NE 230; 
Petersburg v. Mappin, 14 Ill. 193, 56 
AmD 501; Spring Valley v. Franckey, 
150 Til. A, 485; Lewistown v. Hum- 
mel, 38 Ill. A. 326; Oakman v. Eve- 
leth, 163 Minn. 100, 203 NW 514, 515 
[eit Cyc]; Farnham v. Lincoln, 75 
Nebr. 502, 106 NW 666. See Marshall 
v. Cleveland, etc., R. Co., 80 Ill. A. 531 
(in an action to recover for a viola- 
tion of a city ordinance, where de- 
fendant pleads a release by the city 
attorney, he should further show that 
the city attorney had authority from 
the city council to make the release). 

[a] City comptroller could not 
avoid a settlement of a pending liti- 
gation against the city, made in good 
faith by the city council and ap- 
proved by the mayor, under the ad- 
vice of the city solicitor. Com. v. 
Gingrich, 22 Pa. Co. 244, A 

34. New Orleans Bd. of Liquida- 
tion v. Louisville, etc., R. Co., 109 
USP 22a 3 SCt 144927" Th edt” 96% 
Agnew v. Brall, 124 Ill. 312, 16 NE 
230; Sackett v. Morris, 149 Ill. A. 152; 
Com. v. Gingrich, 22 Pa. Co, 244. 

35. O’Neill v. Chicago, 169 Ill. A. 
546; Sackett v. Morris, 149 Tll. A. 152; 
Marshall vy. Cleveland, etc., R. Co., 
80 Ill. A. 5381; Bush v. O’Brien, 164 
N, Y. 205, 58 NE 106. See Buck v. 
New York, 214 App. Div. 629, 212 NYS 
310 (statute). Contra Bush v. Coler, 
24 Misc. 368, 53 NYS 679. 

36. O’Brien v. New York, 40 App. 
Div. 331, 57 NYS 1039 [aff 25 Misc. 
219°. 55 “NYS 50,. and! aff 160 N. VY. 
691 mem, 55 NE 1098 mem]. 

[a] Corporation counsel of New 
‘york City with the concurrence of the 
comptroller had power, in the set- 
tlement of actions against the city 


see 


involving at least three million dol- 
lars, the outcome of which he con- 
sidered doubtful, to allow judgments 
aggregating seven hundred thousand 
dollars to be entered against the city, 
where such decision was made in 
good faith, upon the advice and ap- 
proval of the counsel in charge of the 
litigation and of these familiar with 
the subject matter thereof. O’Brien 
v. New York, 40 App. Div. 331, 57 
NYS 1039 [aff 25 Misc, 219, 55 NYS 
50, and aff 160 N. Y. 691.mem, 55 NE 
1098 mem]. 

87. Cross references: 
Conditions precedent to action: 

In general see Actions §§ 72-83. 

Against municipal corporation for 

rie?! aa supra §§ 1954-1984 in 


To recover compensation for prop- 
erty taken or injured under 
power of eminent domain see 
Eminent Domain § 539. 

Eecnse in general see infra §§ 4675, 


38. See cases infra this note. 

[a] Demand for possession and 
the return of property received as 
consideration for a void conveyance 
of municipal property is not required. 
Covington v. McNickle, 18 B. Mon. 


(Ky.) 262. 
89. Clauhs v, Pittsburgh, 14 Pa. 
Dist. 571. 


Authority to bring action on behalf 
of municipal corporation generally 
see supra § 4652, 

40. Clauhs v. Pittsburgh, 14 Pa. 
Dist Birt. 

41. McFadden vy. Haynes, etc., Ice 
Co., 86 Me. 319, 29 A 1068. 

[a] Order sufficient.—An order of 
the mayor and treasurer of a city to 
begin an action in the name of the 
city against the devisees of a certain 
decedent is sufficiently definite to au- 
thorize an action against those de- 
visees by name. Rockland v. Ulmer, 
87 Me, 357, 32 A 972, 

42. Syracuse v. Roscoe, 66 Misc. 
317, 123 NYS 403. 

43. Jones v. Albany, 151 N. Y. 223, 
45 NE 557; Berger vy. Salt Lake City, 
56 Utah 403, 191 P 233, 18: ALR 5; 
Dahl yv. Salt Lake City, 45 Utah 544, 
147 P 622. See also infra § 4665. 

44. McKeague v. Green Bay, 106 
iseE ee 82 NW 708. See also infra 

45. Pueblo v. Dye, 44 Colo. 35, 96 
P 969; Swift v. New York, 83 N. Y. 
528; Peo. v. New York Police Bd., 75 
N. Y. 38; Dannat v. New York, 66 
N. Y. 585; Fidelity, etc., Co. v. New 
York, 108 App. Div. 263, 95 NYS 752; 
Williamson vy. Elizabethtown, 8 Ont. 


L. 181, 3 OntWR 742. 
New Orleans, 41 La. Ann. 71, 7S 691 
(an injunction would not lie to pre- 
vent a municipal council from mak- 
ing. appropriations from a fund out of 
which plaintiff alleged that he was 
entitled to payment, where there was 
no demand upon the city to perform 
any act in aid of which the injunction 
was asked). See also infra § 4664. 
(a] Obtaining voucher, draft, or 
requisition by municipal department 
or other body.—Pueblo v. Dye, 44 
Colo. 35, 96 P_969; Peo. v. Board of 
Police, 75 N. Y. 38; Dannat v. New 
York, 66 N. Y. 585 [aff 6 Hun 88]. 
46. Arnold v. North Tarrytown, 
137, App. Div. 68, 122 NYS 92 [aff 203 
N. Y. 5386 mem, 96 NE 1109 mem]., 
A7. Moren v. New York, 163 App. 
Div. 561, 148 NYS 1010; Arnold v. 
North Tarrytown, 137 App. Div. 68, 


122 NYS 92 [aff 203 N. Y. 536-mem, 
96 NE 1109 mem], g 
48. Kansas City Loan Guarantee 


Co. v. Kansas City, 200 Mo. 15 
Sw) #59, i cn ST 
9. Prevost y. D’Ashuntie, 2 i 
super, 408. at feanct 
eposit as securi f 4 
infra § 4728. SR ME fac deg’ = 
50. Cross references: 
Burden of proof see infra § 4712. 
Condition precedent to actions against 
municipality: 
For: 
Injury to property from con- 
struction of improvements see 
“ a § 2788. 
ort in general see supra — 
1984 inl43c@e7; Brace ne 
To recover: 
Compensation for services of 
municipal officer or employee 
pple ds. §§ 1178, 1664 in 43 


Taxes’ paid see s 5 2i 
rene p e Supra §§ 4526, 


Failure to present claim as defense 

to action see infra § 4675. 

Pleading notice or demand see infra 

§ 4700. 

Presentation of claim: 
As prerequisite to recovery of costs 
see infra § 4728. 

For audit see supra § 4638. 
Waiver see supra § 4674, 
ey 4 8 a Bey esis 

ed. , 85 CCA 494 [certi i 

den 208 U. S. 617 mem, ob SCt 569 
a 52 oa “i 647 mem]. : 
riz.— Globe y. Rabogliatti, 24 Ariz. 
392, 210 P 685, 686 [cit Cyc]: Taylor 
v. Yuma County School Dist. No. aL 
15 Ariz. 262, 264, 1388 P13 [quot Cyc] 

Cal.—Trower v. San Francisco, 157 
Cal. 762, 109 P 617; Gill v. Oakland, 


v. Stookey, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§ 4664] 


notice, demand, or claim must be given or pre- 
sented.°? Sueh statutes and also similar charter 
provisions adopted by particular cities? are manda- 
tory,°* and are usually construed as creating condi- 
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tions precedent.°® It has been held that in no case 
is a second presentation of claim necessary.*® 
Rejection of claim or failure to act. A condition 
precedent sometimes provided for is the rejection of 


124 Cal. 335, 57 P 150; Spangler. v. 
San Francisco, 84 Cal. 12 23 P 1091, 
18 AmSR 158; Lehn v, San Francisco, 
66 Cal. 76, 4 Pp 965; Bloom y. San 
Francisco, 64 Cal. 503, 3-P 129. D 

Ida.— Miller v. Mullen, 17 Ida. 28, 
104 P 660, 19 AnnCas 1107. 

Minn.—Fargo Cornice, etc., Co. v. 
Clay County aoe Dist. No. 88, 152 
Minn. 342, 188 NW 7 


Miss.—Pyland Vv. Bas & “37 Miss. 
433, 40 S 7. 
Mont.—Wynne v. Butte, 45 Mont. 


421%, 125 bod. 

N. J.—Mee vy. Montclair, 83 N. J. L. 
274, 83 A 764 [rev on other grounds 
84 N. J. L. 400, 86 A 261]. 

N. Y.—Werner v. Rochester, 149 
N. Y. 5638, 44 NE 300; Bradley v. 
Union, 164 App. Div. 565, 150 NYS 
107 [aff 221 N. Y. 591 mem, 117 NE 
1062. mem]. 

N. D.—Gaustad v. Enderlin, 23 N. 
D. 526, 187 NW 613. 

Okl.-Pawhuska v. Pawhuska Oil, 
étc., Co., 118 Okl. 201, 248 P 336. 

Or.—Colby Vv. Portland, 89 Or. 566, 
174 P 1159, 3 ALR 819; Sheridan v. 
Salem, 14 Or..328, 12 P 925. 

ane eine v. Hardwick, 49 Vt. 
180. 

Wash.—Sheafe v. Seattle, 18 Wash. 


298, 51 P 385. 2 
Wis.—Barrett v. Hammond, 87 
25 


Wis. 654, 58 NW 1053. 

Pee One v. Chinguacousy, 

6 
Statute held inapplicable to 

certain cities —Juzix v. San Fran- 
cisco, (Cal.) 7 P 416; Lehn v. 
Francisco, 66 Cal. 76, . 4 P 965. 
_ Yo what claims, actions, or pro- 
ceedings statutes applicable in gen- 
eral see infra § 4668, 

52. See statutory provisions. 

53. Validity of such charter pro- 
visions see infra § 4665. 

54. Ala—Grambs v. Birmingham, 
202 Ala. 490, 80 S 874. 

Cal.—Bancroft. v. San Diego, 120 
Cal. 432, 52 P 712;-Ames y. San Fran- 
ciscd, 76 Cal. 325, 18 P 397; Paxson 
v. Holt, 40 Cal, 466. 

Ill.—Erford v. Peoria, 229 Ill. 546, 
82 NE 374. 

Ind.—Rushville v. Morrow,. 54 Ind. 
A. 538, 101 NE 659. 

Me.—Huntington v. Calais, 105 Me. 
144, 73 A 829. 


San 


Mich.—Springer v. Detroit, 102 
Mich. 300, 60 NW 688. 
Minn.—Engstrom v. Minneapolis, 


78 Minn. 200, 80 NW 962. 

Nebr.—Lincoln y. Finkle, 41 Nebr. 
575, 59 NW 915. 

N. D.—Trost v. Casselton, 8 N. D. 
534, 79 NW 1071. 

Pa,—Youngsville v. Siggins, 110 
ae 291, lA oO, 

Tex.—Ft. Worth v. Shero, 16 Tex. 
Civ. A. 487, 41 SW 704. 

Wash.—Ransom v. South Bend, 76 
Wash. 396, 136 P 365. 

Wee en v. Milwaukee, 69 
Wis. 492, 34 NW 402. 

55. Aia.—Rumsey vy. Bessemer, 138 
Ala. $29, 35 S 353; Barrett v. Mobile, 
129 Ala. 179, 30 s 36, 87 AmSR 54; 
New Decatur Vv. Chappell, 2 Ala, he 
564, 56 S 764. 

Ca 1.—Spencer v. Los Angeles, 180 
Cal: 103,°179P~ 163%. Farmers, ete), 
Bank v. Los Angeles, 151 Cal. 655, 91 
P. 795; , Yolo. County. v. Sacramento, 
36 Cal. 193; Coen v. Los Angeles, 70 
Cal. A. 752, 234 P 426; Adams v. 
Modesto, 6 Cal. Unrep. Cas. 486, 61 
P 957 [reh den 131 Cal. 501, 68 P 
1083]. 

Colo.—Denver v. Barron, 6 Colo. A, 
72, 39 P 989; Denver v. Saulcey, 5 
‘Colo. A. 420, 38 P 1098. 

Ga.— Augusta v. Marks, 124 Ga. 
365, 52 SH 539; Langley v. Augusta, 
118 Ga. 590, 45 ‘SE 486, 98 AmSR 133; 
Columbus v. McDaniel, PLOCGa, 823, 
45 SE 59; Saunders v. Fitzgerald, 113 
Ga, 619, 38 SE 978. 


ATT; 


Ill.— Walters v. Ottawa, 240 Ill. 259, 
88 NE 651. 

Ind.—Gribben y. Franklin, 175 Ind. 
500, 94 NE 757; Rushville v. Morrow, 
54 Ind. A. 538, 101 NE 659. 

Iowa. —Kenyon v. Cedar Rapids, 
124 Iowa 195, 99 NW 692; Pardey v. 
Mechanicsville, 101 Iowa 566, 70 NW 


189; Starling Vv. Bedford, 94 Iowa 194, | 


62 NW 674, 

Kan.—Campbell v. Wichita Ter- 
minal R. Co., 101, Kan. 81% 168 P 
833; Beard v. Kansas City, 96 Kan. 
102, 150 P 540. 

Me.—Huntington v. Calais, 105 Me. 
144, 73 A 829. 

Mass.—May v. Boston, 150 Mass. 


517, 23 NE 220; Shea v. Lowell, 132 
Mass. 187; Madden v. Spriiegfield, 
131 Mass. 441; Roach v. Somer- 


ville, 131 Mass. 189; Mitchell v. Wor- 
cester, 129 Mass. 525; Gay,v. Cam- 
bridge, 128 Mass. 387; Kenady v. 
Lawrence, 128 Mass. 318. 

Mich.—Springer v. Detroit, 102 
Mich. 300, 60 NW 688; Crittenden v. 
Mt. Clemens, 86 Mich. 220, 49 NW 
144; Detroit v. Michigan Pav. Co., 38 
Mich. 358. 

Minn.—Frasch v. New Ulm, 130 
Minn, 41, 153 NW 121, LRA1915E 749; 
State v. St .Louis County Dist. Ct., 
90 Minn. 457, 97 NW 132; Doyle v. 
Duluth, 74 Minn. 157, 76 ‘NW 1029; 
Bausher v. St. Paul, 72 Minn. 539, 
75 NW 745; Ray v. St. Paul, 44 Minn. 
340, 46 NW 675; Nichols v. Minne- 
apolis, 30 Minn. 545, 16 NW 410. 

Mo.—Hill v. St. Joseph, 143 Mo, A. 
389, 128 SW 214; Lyons v. St. Joseph, 
112 Mo. A. 681, 87 SW 588. 

ont.—_Leggat v. Butte, 54 Mont. 
Foxworthy, 45 


137, 168 P 38 

Nebr. —Hasting Ss v. 
Nebr. 676, 63 NW 955, 34 LRA 321; 
Lincoln v. Grant, 38 Nebr. 369, 56 
NW bak 

N. Y.—Carson v. Dresden, 202 N. 
Y. 414, 95 NE 8038; Purdy v. New 
York, 193 N. Y. 524, 86 NE 560; Curry 
Mi Buffalo, USbx Nie Y.. 366, 32, NE" 80; 
Reining v. Buffalo, 102 N. Y. 308, 6 NE 
792; Commonwealth Water Co. v. Cas- 
tleton, 192 App. Div. 697, 183 NYS 753 
[rev 171 NYS 542]; Mack Fav. Co. v. 
New York, 142 App. Div. 702, 127 
NYS 738; Watts v. New York, 133 
App. Div. 400, 117 NYS 612; Rup- 
recht v. New York, 102 App. Div. 309, 
92 NYS 421; Crapo v. Syracuse, 98 
App. Div. 376, 90 NYS 553 [rev on 
other grounds 183 N. Y. 395, 76 NE 
465]; Smith v. New York, 88 App. 
Div. 606, 85 NYS 150; Rauber v. 
Wellsville, 83 App. Div. 581, 82 NYS 
9; Jewell v. Ithaca, 72 App. Div. 220, 
76. NYS 126 [aff 36 Misc. 499, 73 NYS 
953]; Quinn v. New York, 68 App. 
OLvinr Laos hae eS Oos DeVore v. Au- 
burn, 64 App. Div, 84, 71 NYS 747; 
Green v. Port Jervis, 55 App. Div. 58, 
66 NYS 1042; Krall v. New York, 44 
App. Div. 259, 60 NYS 661; Kennedy 
v. New York, 34 App. Div. 311, 54 
NYS 261 [aff 18 Misc. 3038, 41 NYS 
1077]; Foley v. New York, 1 App. Div. 
586, 87 NYS 465; Freligh v. Sauger- 
ties, 70 Hun 589, 24 NYS 182; Mark v. 
West Troy, 69 Hun 442, 23 NYS 422; 
Jones v. Albany, 62 Hun 353, 17 NYS 
232; Paddock v. Syracuse, 61 Hun 8, 
15 NYS 387; Babcock v. New York, 
56 Hun 196, 9 NYS 368; Dawson v. 
Troy, 49 Hun 822, 2 NYS 137; Duryea 
v. New York, 26 Hun 120; Learned v. 
New York, 21 Misc. 601, 48 NYS 142; 
Matter of Agar, 21 Misc. 145, 47 NYS 
Vermeule v. Corning, 166 NYS 
546 [rev on other grounds 186 App. 
Div. 206, 174 NYS 220 (aff 230 N. Y. 
585 mem, 130 NE 903 mem)]; Merz v. 
Brooklyn, 11 NYS 778 [aff 128 ING aes 


617 mem, 28 NE 253 mem]; Denair v. 


Brooklyn, 5 NYS 835; Frankel v. New 
York, 2 NYS 294; Williams v. Buffalo, 
14 NYSt 81. But*see Nagel v. Buffalo, 
34 Hun 1 (holding that a statute 
which provided for the presentation 


of claim and that no action could be 
brought until the expiration of a 
specified time after presentation did 
not create a condition precedent). 

N. C.—Sugg v. Greenville, 169 N. C. 
606, a SE 695. 

N. D.—Trost v. Casselton, 8 N. D. 
534, 79 NW 1071. 

Okl.—McEwen Mfg. Co. v. Coving- 
ton, 112 Okl. 40, 239 P 219. 

Or.—Richardson w. Salem, 51 Or. 
125, 94 P 34; Philomath v. Ingle, 41 
Or. 289, 68 P 803. 

Pa.— Youngsville v. Siggins, 110 Pa. 
291; 1 A’ 786. 

R. I.—Whalen v. Bates, 19 R. I. 274, 
83 A 224, 

Tex.—English v. Ft. Worth, (Civ. 
A.) 152 SW 179, 180 [cit Cyc]; Par- 
sons v. Ft. Worth, 26 Tex. Civ. A. 
273, 63 SW 889; Luke v. El Paso, (Civ. 
A.) 60 SW. 363. 

Utah.—Berger v. Salt Lake City, 56 
Utah 403, 191 P 233, 13° ALR 5. 

Wash —Perkins Vv. South Bend, 133 
Wash. 349, 233 P 655; Willett v. Seat- 
tle, 96 Wash. 632, 165 P 876; Lenhart 
v. Hoquiam, 86 Wash. 168, 149 P 650; 
Benson v. Seattle, 78 Wash. 541, 139 
P 501; International Contract Co. v. 
Seattle, 74 Wash. 662, 134 P 502, 69 
Wash, 390, 125 P 152; Kincaid v. Se- 
attle, 74 Wash. 617, 134 P 504, 135 P 
820; Benson v. Hoquiam, 67 Wash. 90, 
121 P 58; Collins v. Spokane, 64 
Wash. 153, 116 P 663, 35 LRANS 840; 
ee v. Seattle, 41 Wash. 432, 83 P 

Wis.—McKeague v. Green Bay, 106 
Wis. 577, 82 NW 708; Flieth v. Wau- 
sau, 93 Wis. 446, 67 NW 731; Van 
Loan v. Lake Mills, 88 Wis. 430, 60 
NW 710; Sowle v. Tomah, 81 Wis. 349, 
51 NW 571; Watson v. Appleton, 62 - 
Wis. 267, 22 NW 475; Dorsey v. Ra- 
cine, 60 Wis. 292, 18 NW 928; Wright 
Me ted ae 52 Wis. 466, 9 NW- 


See also supra § 1956 in 43 C. J. 

[a] The purpose of the provision 
of Greater New York Charter § 261, 
as to presentation of claim, is to give 
an opportunity to the comptroller to 
examine the validity of the claim pre- 
sented, and, if valid, to adjust and 
pay it, in order to avoid the expenses 
of litigation. Smith v. New York, 88 
App. Div. 606, 85 NYS 150. 

[b] Nature of provision.—(1) It 
has been stated that a statutory pro- 
vision for notice of intention to sue 
affects the remedy by regulating the 
procedure, and not the cause of ac- 
tion. Sheehy v. New York, 160 N. Y. 
139, 54 NE 749; Missano v. New York, 
160 N. Y. 128, 54 NE 744. Contra 
Foley v. New York, 1 App. Div. 586, 
87 NYS 465. (2) Likewise the view 
has been taken that the presentation 
of a claim to the comptroller provided 
for by the charter of the city of New 
York is not an essential part of a 
cause of action but is a condition of 
maintaining the action. Dickinson v. 
New York, 92 N. Y. 584, 17 NYWkly 
Dig 193; Bernreither v. New York, 123 
App. Div. 291, 107 NYS 1006 [aff 196 
N. Y. 506, 89 NE 1096] (both cases 
determined the question as to when a 
cause of action accrued). (8) But see 
infra note 58 [a]. 

[c] Statute requiring presentation 
of claim is for benefit of municipal 
corporation and not of claimant.— 
Dickinson v. New York, 92 N, Y. 584, 
17 NYWklyDig 193. 

Excuses for noncompliance 
waiver see infra § 4674. 
bee Williams v. Buffalo, 14 NYSt 

{a] Whus, where a claim has once 
been presented, it is not necessary for 
claimant to make a second presenta- 
tion of a claim based upon defendant 
corporation’s failure to pay or to pro- 
vide funds. Smith v. Buffalo, 44 Hun 
156, .8 NYSt 319; Williams v. Buffalo, 
14 NYSt 81. 


and 
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the claim or application in whole or in part,°’ or the 
neglect or refusal of the governing body or a par- 
ticular officer to make adjustment or payment within 
a specified time.®’ There is authority for the view 
that where, after presentation, no action is taken on 
the claim for an unreasonable time, claimant may 
sue notwithstanding the charter provides that the 
rejection of the claims shall be final and shall be a 
bar to any action other than by appeal toa specified 
court.°® 

Several conditions for one action. Sometimes dif- 
ferent statutory provisions requiring notice or 
presentation of claim are applicable to the same 
action,®° and compliance with such provisions is 
necessary.* 

What law governs. Statutes in force when a claim 
arises will govern the manner of. presenting a claim 
in the absence of a contrary legislative intention.®? 

[§ 4665] b. Validity of Statutes or Ordinances. 
The legislature has power to enact a statutory pro- 
vision requiring notice or presentation of a claim 
or demand as a condition precedent to an action 
against a municipal corporation,*®* as where the right 


57. See Rumsey v. Bessemer, 138 


Ala. 329, 35 S 353; Spencer v. Los An-| NE 80]. 
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35, 10 NYS 392 [aff 185 N. Y. 366, 32 
See Smith v. New York, 88 


[§§ 4664-4666 


of action is created by statute’ or even where the 
right exists at common law.®* The right of a 
municipal council to require by ordinance the pres- 
entation of a claim as a condition precedent has 
been denied in the absence of statutory authoriza- 
tion.66 But where the corporation has authority 
to frame its own charter, a charter provision adopted 
by it, which requires the presentation of a claim 
within a specified time and waiting a specified time 
before bringing action, is valid®’ where it does not 
contravene any eonstitutional or statutory pro- 
vision.®8 

Reasonableness of provision. There is authority 
for the view that provisions in this regard must be 
reasonable whether enacted by the legislature®® or 
by the corporation itself,”° including a provision as 
to the time after accrual within which a claim must 
be presented.74 But the view has been taken that, 
where the right of action is purely a statutory one, 
whether the limitations imposed are reasonable or 
unreasonable are questions for the legislature and 
not for the courts.” 

[§ 4666] c. Construction and Nature! of Statutes 


64. Cunningham vy. Denver, 23. 
Colo., 18, 45. P .356; 58, AmSR, 212; 


geles, 180 Cal. 103, 179 P1638; Leggat 
v. Butte, 54 Mont. 137, 168 P 38; Mc- 
Ewen Mfg. Co. v. Covington, 112 Okl. 
40, 239 P 219. 
[a] Rejection by city council.— 
poet v. Butte, 54 Mont. 137, 168 
Time to sue see infra § 4678. 


58. See Mack Pav. Co. v. New 
York, 142 App. Div. 702, 127 NYS 
738; Bernreither vy. New York, 123 


App. Div. 291, 107 NYS 1006 [aff 196 
N. Y. 506 mem, 89 NE 1096 mem]; 
.Moriarty v. Albany, 8 App. Div. 118, 
40 NYS 583; George v. New York, 42 
Misc. 270, 86 NYS 610. 

[a] Nature of provision.—It has 
been stated that the fact of the comp- 
troller’s neglect or refusal to pay or 
adjust plaintiff's claim is an essential 
part of the cause of action. Casey v. 
New York, 217 N. Y. 192, 111 NE 764. 
But see supra note 55 [bl]. 

[b] Examination of claimant.— 
(1) The right of the comptroller of 
the city of New York to examine a 
claimant, given by Greater New York 
Charter § 149, has a bearing on the 
question as to whether the comp- 
troller has neglected or refused to 
adjust or to settle the claim. Casey 
v. New York, 217 N. Y. 192, 111 NE 
764. (2) Where there has .been no 
such examination, it must appear 
that the comptroller has waived or 
otherwise lost the right to examine 
claimant. Casey v. New York, supra, 
(3) Where the comptroller was pre- 
vented from making an adjustment 
because of plaintiff's refusal or ina- 
bility to appear before him and to be 
examined concerning the claim, the 
comptroller had not neglected or re- 
fused to adjust or to pay the claim. 
Casey v. New. York, supra; Tolchin- 
sky v. New York, 164 App. Div. 636, 
149 NYS 1016 [aff 220 N. Y. 683, 115 
NE 1052]; George v. New York, 42 
Misc. 270, 86 NYS 610. (4) It has 
been held that the examination of 
claimant is not necessarily a condi- 
tion precedent to claimant’s right to 


sue. Moren v. New York, 163 App. 
Div. 561, 148 NYS 1010. 

59. Kraft v. Madison, 98 Wis. 252, 
738 NW 775. 


60. Commonwealth Water Co. v. 
Castleton, 192 App. Div. 697, 183 NYS 
753 [rev 171 NYS 542]; Krall v. New 
York, 44 App. Div. 259, 60 NYS 661. 
See also cases infra note 61. 

61. Selden vy. St. Johns, 114 Mich. 
698, 72 NW 991; Bernreither v. New 
York, 123 App. Div.. 291, 107 NYS 
1006 [aff 196 N. Y. 506 mem, 89 NE 
1096 mem]; Curry v. Buffalo, 57 Hun 


App. Div. 606, 85 NYS 150 (holding 
that Greater New York Charter §. 261, 
as to presentation of a claim to the 
comptroller, did not affect L. [1886] 
p 801 c 572, which required a certain 
notice to be served on the corpora- 


tion counsel). He 
62. Montgomery v. Shirley, 159 
of statute 


Ala. 239, 48 S 679. 

Retroactive operation 
see infra § 4667. 

63. Cal—Geimann v. San Fran- 
cisco Police Comrs., 158 Cal. 748, 112 
P 553. 

Colo.—Cunningham v. Denver, 23 
Colo. 18, 45 P 356, 58 AmSR 212. 

Conn.—Crocker v. Hartford, 66 
Conn. 387, 34 A 98. 

Ind.—Gribben v. Franklin, 175 Ind. 
500, 94 NE 757. 

Minn.—Frasch v. New Ulm, 130 
Minn, 41, 153 NW 121, LRA1915EB 
749. 

Nebr.—Chicago, etc., R. Co. v. 
Hitchcock County, 60 Nebr. 722, 84 
NW 97; Hastings v. Foxworthy, 45 
Nebr. 676, 68 NW 955, 34 LRA 321; 
Lincoln vy, Finkle, 41 Nebr. 575, 59 
NW 915. 

N. Y.—Casey v. New York, 217 N. 
Y. 192, 111 NE 764; Winter v. Niagara 
Falls, 190 N. Y, 198, 82 NE 1101, 123 


AmSR 540, 18 AnnCas 486; MacMul- 
len v. Middletown, 187 N. Y. 387, 79 


INE 863, 11. 'LRANS ~ 392: Curry, vs 
Buffalo,, 135. N. -Y. 366,. 32 NE 80; 
Reining v. Buffalo, 102 N. Y. 308 


6 NE 792; Thrall v. Cuba Village, 88 
App. Div. 410, 84 NYS 661; Patterson 
v. Brooklyn, 6 App. Div. 127, 40 NYS 
581. 


N. C.—Pender v. Salisbury, 160 N. 
C. 363, 76 SE 228. 

Tex.—Parsons v, Ft. Worth, 26 Tex. 
Civ. A. 273, 68 SW 889. 

Wis.—Sowle v. Tomah, 81 Wis. 349, 
51 NW 571. 

[a]. Provision valid.—The charter 
of the qity and county of San Fran- 
cisco, art 8 c 4 § 1 provided that 
any demand under the charter shall 
be forever barred unless presented 
for payment properly audited within 
one month after such payment be- 
came payable. It was held that by 
eliminating the invalid feature, that 
if the auditor should fail or, refuse 
an audit within the month, the claim 
would be barred, the remainder of 
the provision could be construed and 
upheld as fixing the time limit for 
presentation of claims, and as a con- 
dition precedent to the right of ac- 
tion on them, Geimann y. San Fran- 
prea calce Comrs., 158 Cal. 748, 112 
P 553. . 


Crocker vy. Hartford, 66 Conn. 387; 34 
A 98; Gribben v. Franklin, 175 Ind. 
500, 94 NE 757; Sowle v. Tomah, 81 
Wis. 349, 51 NW 571. 

65. Reining v. Buffalo, 102 N. Y. 
308, 6 NE 792. 

66. Alabama City, ete, R. Co. v.- 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Cas1916C 573; Globe v. Rabogliatti, 24 
Ariz. 392, 210 P 685; Bowling Green v. 
Duncan, 122 Ky.~244, 91 SW 268, 28 
KyL 1177. See McFarland y. Musca- 
tine, 98 Iowa 199, 67 NW 233 (holding 
that, since all statutory provisions 
had been complied with, plaintiff was 
not obliged to comply with an or- 
dinance making requirements in ad- 
oa to those provided for by stat- 
ute). 

67. State v. St. Louis County 
Dist.: Ct., 90 Minn. 457, 97 NW 132; 
Cole v. Seattle, 64 Wash. 1,-116 P 
257, 84 LRANS 1166, AnnCas1913A 
344; Scurry v. Seattle, 8 Wash. 278, 
36 Pt 45. 

68. Scurry v. Seattle, supra. 

{a] Provision requiring the pres- 
entation of a claim within a specified 
time after accrual is not necessarily. 
in conflict with the general law of 
limitation which requires the bring- 
ing of an action within a _ specified 


time. Scurry v. Seattle, 8 Wash. 278, 

36 P 145. 
69. Geimann vy. San _ Francisco 
158 Cal. 748, 112 P 


Police Comrs., 
553 


[a] Provision unreasonable.—The 
provision of the charter of the city 
and county of.San Francisco, art 8 
ec 4 § 1, providing that any demand 
under. the charter shall be forever 
barred, unless presented for payment, 
properly audited, within one month 
after such payment became payable; 
in so.far as it provided for an audit 
within the month, the effect of which 
would be that if, upon presentation 
within the month, the auditor should 
fail or refuse an audit, the claim 
would be barred, was. invalid. Gei- 
mann y. San Francisco Police Comrs., 
158 Cal. 748, 112 P 553. : 

70. Hase v. Seattle, 51. Wash. 
174, 98 P 370, 20 LRANS 938; Dur- 
io v. Spokane, 27 Wash. 615, 68 P 


71. Scurry v. Seattle, 8 Wash. 278, 
36 P 145. 

[a] Provisions held reasonable.— 
(1) Thirty days. Postal v. Seattle,. 
41 Wash. 432, 83 P 1025.. (2) Six 
months. Scurry v. Seattle, 8 Wash. 
278, 36 P 145. 

72. Moulter v. Grand Rapids, 155 
Mich. 165, 118 NW 919. 


, 


ee ee 
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or Ordinances in General.7* The express terms of | 


some statutes make clear the legislative intent to 
-ereate a condition precedent.* While the fact that 
a statute provides for the presentation of a claim 
‘does not necessarily make such presentation a con- 
dition precedent to an action thereon,’ some pro- 
visions have been construed as creating conditions 
‘precedent, although they do not expressly forbid the 
‘bringing or maintenance of an action if the statu- 


\tory requirement is not complied with.7® 
In some jurisdictions, © 


Nature and distinctions.”? 


under a provision that a failure to present a claim 


or to give notice within a specified time after accrual 
or after the occurrence on which the action is based 
‘shall be a bar to an action against the corporation, 
presentation of a claim or giving notice is a pre- 


requisite to the right to bring an action,’® and such 


‘provision is not a statute of limitations.’® In other 
‘Jurisdictions in which the failure to present a claim 
within a specified time from accrual is specifically 
made a bar to the claim, presentation is not a pre- 
‘requisite to the bringing of an action,8° and failure 
‘to present the claim is a matter of defense,®! but, 
while such a statute has been referred to as one of 
limitation,®? it is not technically a statute of limita- 
tions.** A statutory provision requiring a delay for 
a specified time after the presentation of a claim 


73. Cross references: 
‘Failure to present claim 
see infra § 4675. 
Limitations of actions see 
4677. 


as a defense 


infra § 
> | CCA 202. 
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statute of New Jersey to present his 
claim to the mayor before bringing 
an action thereon. 
Warren Bros. Co., 226 Fed. 372, 141 
But see cases infra note 
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before bringing action has been construed as creat- 
ing a condition precedent,§* and is not a statute of 
limitations.*® In some jurisdictions, in construing 
statutes, the language of which would ordinarily be 
regarded as creating conditions precedent, a dis- 
tinction has been made between rights of action ere- 
ated by statute and those which exist independently 
of statute.8° Where the statute creates the right 
and also imposes a requirement as to notice or 
presentation of a claim, such requirement is re- 
garded as a condition precedent to the right of 
action ;87 but where the right of action exists in- 
dependently of the statute which requires a notice 
or presentation of a claim, such, requirement af- 
fects the remedy*® and is in the nature of a statute 
of limitations,®® unless the provision is such as 
to prohibit the court from taking jurisdiction in the 
event of noncompliance with the statute.%° A statu- 
tory provision that an action may not be maintained 
unless commenced within a specified time after the 
cause of action accrues is one of limitations and 
does not prescribe a condition precedent.®4 

Strict construction. On the ground that certain 
statutory provisions as to the presentation of a 
claim are in derogation of the common law,%? it has 
been held that such statutes should be strictly con- 
strued in order to permit them to operate only on 


from further suing, creates a condi- 
tion precedent. Walters vy. Ottawa, 
240 Ill. 259, 88 NE 651; Erford vy. 
Peoria, 229 Ill. 546, 82 NE 374. 
Time for presentation of claim in 


Atlantic City v. 


-euse, 199 


Pleading compliance or noncompli- 
ance with statutory provisions see 
infra § 4700. 


‘To what actions or proceedings appli-' 


cable see infra § 4668. 

74, Ala.—Brannon v. Birmingham, 
177 Ala. 419, 59 S 63; Bland vy. Mo- 
bile, 142 Ala. 142, 37 S 843. 

Cal.—Coen v. Los Angeles, 70 Cal. 
A. 752, 234 P 426. 

Colo.—Denver v. Barron, 6 Colo. A. 
72, 39 P 989; Denver v. Saulcey, 5 
Colo. A. 420, 38 P 1098. ' 

Ga.— Walker vy. East Rome, 145 Ga. 

202 N. 


294, 89 SE 204. 
.. N. Y.—Carson v. Dresden, 
Y. 414, 95 NE 803; Commonwealth 
Water Co. v. Castleton, 192 App. Div. 
697, 183 NYS 753; Lyons yv. Syracuse, 
1156 App. Div. 733,101, NYS. 247; 
Jewell v. Ithaca, 72 App. Div. 220, 
76 NYS 126 [aff 36 Misc. 499, 73 NYS 
953]; Freligh v. Saugerties, 70 Hun 
589, 24 NYS 182; Arthur v. Glens 
‘Falls, 66 Hun 136, 21 NYS 81. 

R. I.—Whalen v. Bates, 19 R. I. 
274, 33 A 224, : 

See also cases supra § 4664 text 
-and note 55. 

[a] Notice of intention to sue.— 
A provision that no action shall be 
maintained unless notice of intention 
to bring an action is given within a 
specified time is not a limitation on 


-the right of action but creates’ a 


condition precedent. Green vy. Port 
Jervis, 55 ae Div. 58, 66 NYS 1042. 

5. St. Charles v. Stookey, 154 
Fed. 772, 85 CCA 494 [certiorari den 
208 U.S. 617, 28 SCt 569, 52 L. ed. 647] 
‘(Missouri statute); Marcy v. Syra- 
App. Div. 246, 192 NYS 674. 

[a] hus, where the only penal- 
ties for failure to present a claim as 
provided by statute are the disallow- 
ance of the claim by the municipal 


-eorporation and the prohibition of 


the recovery of costs if it is unliqui- 


dated, the presentation of the claim 


is not ‘a prerequisite to the mainte- 
‘nance of the action on it. St. Charles 


‘y. Stookey, 154 Fed. 772, 85 CCA 494 


[certiorari den 208 U, S. 617, 28 SCt 
569, 52 L. ed. 647] (Missouri statute). 

{b] Presentment for payment.— 
Where a holder of a claim against 


a cit’ was refused payment it was 


held that he was not required by the 


76 [a}. 

Claims against municipal corpora- 
tions in general see supra §§ 4638- 
4648. , 

Presentation of claim as condition 
precedent to right to costs see infra 
§ 4728. 


76. Trinidad v. Hokasona, 178 Fed. 
438, 102 CCA 421 (Colorado statute) ; 
Geimann vy. San Francisco Police 
Comrs:, 158 (Cal. °748,.112 P 553; 
Adams v. Modesto, 6 Cal. Unrep. Cas. 
486, 61 P 957 [decided en banc on 
other grounds 131 Cal. 501, 63 P 
1083]; Southern. Pac. Co. v. Santa 
Cruz, 26 Cal. A. 26, 145 P 736; Mc- 
Ewen Mfg. Co. v. Covington, 112 Okl. 
40, 239 P 219; Richardson v. Salem, 
51 Or. 125, 94.P 34; Philomath v. 
Ingle, 41 Or. 289, 68 P 803. See Ban- 
croft v. San Diego, 120 Cal. 4382, 52 
P 712 (where, however, 
ance was pleaded by defendant cor- 
poration). But see Gill v. Oakland, 
124 Cal. 335, 57 P 150. (where, how- 
ever, a claim had been presented). 

{al Presentation, for audit and 
payment.—Trinidad v. Hokasona, 178 
Fed. 438, 102 CCA 421 (construing 
Colorado statute); Southern Pac. Co. 
v. Santa Cruz, 26 Cal. A. 26, 145 P 
736; Richardson v. Salem, 51 Or. 125, 
94. P 34; Philomath v. Ingle, 41 Or. 
289, 68 P 803. 

77. Limitations in general see in- 
fra § 4677. 

78. Walters v. Ottawa, 240 Ill. 259, 
88 NE 651; Erford v. Peoria, 229 Ill. 
546, 82 NE 374; Winter v. Niagara 
Falls, 190 N. Y. 198, 82 NE 1101, 123 
AmSR 540, 18 AnnCas 486; Cotriss 
v. Medina, 139 App. Div. 872, 124 NYS 
507 [aff 206 N. Y. 713 mem, 99 NE 
1105 mem]; Schleicher v. Mt, Vernon, 
107 App. Div. 584, 95 NYS 326; For- 
syth v. Oswego, 107 App. Div. 187, 
95 NYS 38; Mears v. Spokane, 22 
Wash. 323, 60 P 1127. See Dockery 
v. Hamlet, 162 N. C. 118, 78 SE 13 
(where the complaint was held de- 
murrable because it showed non- 
compliance with statutory provision). 
Contra Hawley v. Johnstown, 40 App. 
Div. 568, 58 NYS 49. 

[a] ustration.—A statutory pro- 
vision, that if a notice specified is 
not given to the.city the suit shall 
be dismissed’ and plaintiff barred 


noncompli- 


general see infra § 4673. 

79. Winter y. Niagara Falls, 190 
N.Y. 198, 82 NE 1101, 123 AmSR 540, 
13 AnnCas 486. ; 
forgave ag of actions. see infra § 
80. Alabama City, ete, R. Co. v. 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Cas1916C 573; Anderson v. Birming- 
ham, 177 Ala. 302, 58 S 256; Hunts- 
ville v. Goodenrath, 13 Ala. A. 579, 68 
S 676. See Van Auken v. Adrian, 135 
Mich. 534, 98 NW 15 (where the court 
said that such a statutory provision 
is not merely a requirement of a no- 
tice as a condition precedent). 

[a] Bringing actidbn within the 
time specified in nonclaim statute is 
sufficient presentation. Anderson y. 
Birmingham, 177 Ala. 302, 58 S 256. 

‘Application and operation of stat- 
ute see infra § 4673. 

81. See infra § 4675. 

82. Van Auken y. 135 
Mich. 534, 98 NW 15. 

83. Montgomery County v, Mont- 
gomery, 195 Ala. 197, 70 S 642. 

84. See infra § 4678. 

85. Bernreither v. New York, 123 
App. Div. 291, 107 NYS 1006 [aff 196 
N. Y. 506 mem, 89 NE 1096 mem]. 


Adrian, 


Mort! See cases infra text and notes 
87. Bunker v. Hudson, 122 Wis. 


43, 99 NW 448; O’Connor vy. Fond du 
Lac, 109 Wis. 253,.85 NW 327; 58 
LRA 831; Sowle v. Tomah, 81 Wis. 
349, 51 NW 571/ 

88. See cases infra text and note 


89. 

89. Hay v. Baraboo, 127 Wis. 1, 
105 NW 654, 115 AmSR 977, 3 LRANS 
84; Bunker y. Hudson, 122 Wis. 43, 
99 NW 448; O’Connor v. Fond du 
Lac, 109 Wis. 253, 85 NW 327, 53 
LRA 881. 

90. Bunker v. Hudson, 122 Wis. 
43, 99 NW 448; O’Donnell v. New 
London, 113 Wis. 292, 89 NW 511 
{overr Davis v. Appleton, 109 Wis. 
580, 85 NW 515]. But see Sheel vy. 
Appleton, 49 Wis. 125, 5 NW 27 
(where the charter of the city of 
Appleton was construed). 

91. See infra §.4677. 

9a. Taylor v. New York, 82 N. Y. 
10; El Paso Union- Pass. Depot Co. 
v. Look, (Tex, Civ. A.) 201 SW 714. 
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those actions or proceedings to which the legislature 
intended them to apply,®? but the view has been 
taken that the statutes apply to all classes of claims 
not expressly excepted in the law itself.% 
the statute applies, there must be a substantial 


compliance.® 


[§ 4667] d. Retrospective Operation of Statutes 
The statutes under discussion are 
usually not given a retroactive effect,°® and this 
construction may be necessitated by a saving clause 
On the other hand its application 
to existing claims has been warranted or required 
by the language of the particular statute®® or of 
a charter provision adopted by the corporation it- 
The repeal of a statute pending an action 


or Ordinances. 


in the statute.%” 


self.99 


93. Taylor v. New York, 82 N. Y. 
10; El Paso Union Pass. Depot Co. 
v. Look, (Tex./ Civ. A.) 201 SW 714. 

Actions or proceedings to which 
applicable in general see infra § 4668. 

94. Farmers, ete., Bank v. Los 
Angeles, 151 Cal. 655, 91 P) 795. 

95. MacDonald v. New York, 42 
App. Div. 263, 59 NYS 16. 

96. Ind.—Knox y. Golding, 46 Ind. 
A. 634, 91 NE 857, 92 NE 986. 

Towa.—Thoeni v. Dubuque, 115 
Iowa 482, 88 NW 967; Kennedy v. 
Des Moines, 84 Iowa 187, 50 NW 880. 

Mich.—Angell v. West Bay City, 
117 Mich, 685, 76 NW 128; Atherton 
v. Bancroft, 114 Mich. 241, 72 NW 208. 

Minn.—Diamond Iron Works v. 
Minneapolis, 129 Minn. 267, 152 NW 
647; Powers v, St. Paul, 36 Minn. 87, 
30 NW 433. 

N. Y.—Williams v. Oswego, 25 Hun 
36. 

fa] Tlustration.—A statutory pro- 
vision decreasing the time allowed 
for the presentation of a claim has 
been construed as not applicable to 
a case in which the occurrence on 
which the action was based hap- 
pened intermediate the enactment of 
such provision and the date on which 
it became operative as it was clear 
from the context that the provision 
was intended to operate prospectively 
onty. Sehl v. Syracuse, 81 App. Div. 
543, 81 NYS 482. 

97. Brennan v. Albany, 143 App. 
Div. 752, 128 NYS 334. 

98. Perkins v. South Bend, 133 
Wash. 349, 233 P 655; Reed v. Madi- 
son, 83 Wis, 171, 53 NW 547, 17 LRA 
733. 

[a] Dlustration.—A statute, which 
became operative after the happening 
of the injury, but before the expira- 
tion of the period within which a no- 
tice must be given under the statute, 
was held applicable. Reed v. Madi- 
son, 83 Wis. 171, 53 NW _ 547, 17 LRA 
733; Plum v. Fond du Lac, 51 Wis. 


393, 8 NW 283. 

99. Scurry v. Seattle, 8 Wash. 
278, 36 P 145. 

[a] Zime for presentation of 
claim.—Where a charter provision 


duly adopted by the city itself pro- 
vided for the presentation of a claim 
within a specified period, such period 
began to run fram the date on which 
the statute become operative as to 
a cause of action which had accrued 
on such date. Scurry v. Seattle, 8 
Wash. 278, 36 P 145. 

1. Devlin v. New York, 4 Misc. 
106, 23 NYS 888. 

2. Strict construction of statutes 
as hae claims included see supra § 
4666. 

3. See cases infra this section; 
and supra §§ 1958-1960 in 43 Cc. J. 

[a] Applicability of statutes.—(1) 
A statute, requiring that a claim, 
depot, or demand shall be presented 
for audit a specified number of days 
before an action to enforce it may be 
brought, did not apply to a proceed- 
ing to compel defendant corporation 
to accept a tax on certain property 
belonging to plaintiff and to obtain 
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Where | law principles.* 


claims, actions, 


[§§ 4666-4668 


has been held to operate on such action on the 
ground that the statutory provision affected the 
remedy only and the action was based on common- 


[§ 4668] e. To What Claims, Actions, or Pro- 
ceedings Applicable.’ 


The question as to what 
or proceedings. provisions as to 


notice or presentation of claims apply must be de- 
cided by a reference to the terms of the particular 
statute or charter provision.* 
other than those relating only to personal injuries 
.and to actions for torts in general, vary in their 
phraseology in the different jurisdictions, with the 
result that many of them have been construed as 
embracing all claims,* including demands arising 


The general statutes, 


an adjudication that the amount of a|of claims, applies to a proceeding by 


certain assessment for an improve- 
ment was not a charge on particular 
property. Hutchinson v. Rochester, 
92 Hun 393, 36 NYS 766. (2) A re- 
quirement as to presentation of a 
claim has been held not applicable 
to a case in which the claim had or- 
iginally been presented, had been 
compromised and settled, and claim- 
ant ‘had brought action for the 
amount specified in the settlement. 
Sharp vy. Mauston, 92 Wis. 629, 66 
NW 808, (3) L. (1882) e¢ 410 § 1104 
as to presentation of claims to the 
comptroller of the city of New York 
was construed as applicable only to 
such claims as could be prosecuted in 
state courts by the actions or pro- 
ceedings mentioned in § 1103. Game- 
well Fire-Alarm .Tel. Co. v. New 
York, 31 Fed. 312. (4) The statutory 
requirement of notice and presenta- 
tion does not apply to a set-off of 
the claim in an action by a munici- 
pality. Taylor v. New York, 82 N. Y. 
10. (5) Statutes requiring notice be- 
fore suing a municipality do not 
apply to mandamus proceedings. to 
enforce a judgment against it. 
Nicholson v. Dare County, 121 N. C. 
27, 27 SE 996. (6) Consolidation Act 
§ 90, applicable to the city of San 
Francisco, providing that demands 
for salaries, fees, and compensation 
of officers shoutd be presented was 
designed to prescribe a uniform rule 
for the presentation of all demands 
of the nature indicated. Paxson v. 
Holt, 40 Cal. 466. 

[b] English statute requiring no- 
tice in writing stating the cause of 
action and the lapse of a specified 
period before action (1): has been held 
not to apply to an action to recover 
lands. Fort vy. Margate Corp., L. R. 
PENQ. 9B. 299 NAT Ge Pa"53:9) (B20 tas. 
Q. B. 711. (2) But it has been ap- 
plied in an action to recover money 
alleged to have been paid under a 
mistake of fact. Midland R. Co. v. 
Withington Local Bd., 11 Q. B. D. 788. 

{c] Queensland statute providing 
for a notice stating the cause of ac- 
tion and the expiration of a specified 
time after notice for anything done 
or intended or omitted (1) has no 
application to a claim relating to the 
future. Brisbane City Council v. 
Queensland Atty.-Gen., 4 Austr. C, 
L. R. 241. (2) Nor does it apply to 
an action to reopen past transactions 
of a municipal body. Brisbane City 
Council v. Queensland Atty.-Gen., 
supra. 


4. Ala.—Barrett v. Mobile, 129 
Ala. 179, 30 S 36, 87 AmSR 54, 
Cal.—Bancroft v. San Diego, 120 


Cal. 432, 52°P 712! 

N. Y.—Reining v. Buffalo, 102 N. Y. 
308, 6 NE 792; Pulitzer v. New York, 
48 App. Div. 6, 62 NYS 587. 

N. C.—Pender v. Salisbury, 160 
N. C. 363, 76 SE 228. 

Wis.—McCue v. Waupun,: 96 Wis. 
625, 71 NW 1054. 

[a] Applicable to claim filed in 


surrogate’s court.—Greater New York 
Charter § 261, requiring presentation 


/ petition in the surrogate’s court to 


obtain an order for the payment to 
the next of kin of a decedent, of cer- 
tain moneys paid to the comptroller 
by, the public administrator of the 
city of New York for the benefit of 
decedent’s next of kin. In re Rooney, 
26 Misc. 106, 56 NYS 855. 

[b] In Washington (1) certain 
provisions are applicable to actions 
for damages for tort and those aris- 
ing out of contract. Johnson v. 
Endicott, 123 Wash. 1, 211 P T7175 
Willett v. Seattle, 96 Wash. 632, 165 
P 876; Lenhart vy. Hoquiam, 86 Wash. 
168, 149 P 650. (2) But a distinction 
has been made in regard to actions 
on the contract and an action for 
damages arising out of breach of 
contract. Waldy v. Seattle, 93 Wash. 
407,161 RP 65..° (3) Inthe: ease’ of 
actions on the contract, a claim need 
not be presented. Johnson yv. Endi- 
cott, supra; Waldy'v. Seattle, supra; 
International Contract Co. v. Seattle, 
74 Wash. 662, 134 P 502; Sheafe v. 
Seattle, 18 Wash. 298, 51 P 385. But 
see Lenhart v. Hoquiam, 86 Wash. 
168, 149 P 650 (where it would ap- 
pear that at least part of the claim 
was on.contract). (4) Where, how- 
ever, the action is for damages aris- 
ing out of breach of contract, the 
claim must be presented. Perkins 
y. South Bend, 133 Wash. 349, 233 
P 655; Johnson.v.. Endicott, supra; 
Kincaid v. Seattle, 74 Wash. 617, 134 
P 504, 135 P 820; International Con- 
tract Co. v. Seattle, 74 Wash. 662, 134 
P 502, 69 Wash. 390, 125 P 152. (5) 
For examples of actions on the con- 
tract 
presented see Johnson v. Endicott, 
supra; Waldy v. Seattle, supra; Wil- 
liams v. Seattle, 78 Wash. 15, 188 P 
300. (6) Statute as to filing claim’ 
has been held inapplicable to an ac- 
tion, the gist of which-is the right 
to recover machinery and equipment 
of a power plant sold under condi- 
tional sales contract with contractor 
with municipal corporation to make 
improvements. -Allis-Chalmers Mfg. 
Co. v. Ellensburg, 108 Wash. 533, 185 
P 811. (7) Under provision requir- 
ing, claim to be filed within certain 
time after damages accrye, claim for 
damages of continuing nature may be 
filed before all damages accrue if in 
form sufficient to include prospective 
damages. International Contract Co. 
v. Seattle, 74 Wash. 662, 1384 P 502. 
(8) Holder of warrants must file 
claim before suing for damages for 
diversion of funds. Perkins v. South 
Bend, 183 Wash. 349, 233 P 655. (9) 
Where pending an action to compel a 
municipal corporation to pay certain 
taxes on railroad property pursuant 
to the contract under which it ‘pur- 
chased such property plaintiff vendor 
was compelled to pay.such taxes, 
the defense that a claim for such 
taxes was not presented is not avwail- 
able to defeat _a recovery of the 
amount paid. Seattle v. Puget Sound 
Power) v'etc,,') Co} 81h FR Gd) 794 
(where Seattle charter was involved). 


For later cases, developments and changes in the law see cumulative Annotations, same-title, page and note number. 


in which no claim need be . 
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from a tort;> while other statutes are held to apply 
only to particular types of claims,® such as claims 
arising out of a contract,’ and not to a claim aris- 
Certain statutes have been 
held not to apply to actions on contract® for un- 
Certain statutes requiring 
the presentation of a claim,!! the neglect or re- 
fusal of a certain officer to adjust or to pay the 
claim,'? and the lapse of a specified time,!? do not 
apply to actions against a body having a corpo- 
rate entity related to, but separate from, a munici- 


ing out of a tort.® 


liquidated damages.?° 


pal corporation. 


Suits in equity. Ordinarily provisions for notice 
or presentation of a claim do not apply to actions 
in equity,'* even though incidental damages are de- 
But where no ground for equitable re- 
lief by injunction exists, the proceeding may not be 


manded.!5 


Bias See supra §§ 1957-1960 in 43 


6 Trower v. San Francisco, 157 
Cal. 762, 109 P 617. 

[a] Claims payable out of treas- 
ury.—The requirement of Consolida- 
tion Act § 90 for presentation and 
allowance applies only to such claims 
as are by the terms of the act itself 
made payable out of the treasury of 
the city and county of San Francisco. 


Trower v. San Francisco, 157 Cal. 
762, 109 P 617. 
7. Cal—Adams_ v. Modesto, 131 


Cal. 501, 63 P 1083. 

Mont.—Dawes v. Great Falls, 31 
Mont. 9, 77 P 309. 

N. Y.—Jones v. Albany, 151 N. Y. 
223, 45 NE 557; Calvin v. Brooklyn, 
119 N. Y. 630, 23 NE 741; Harrigan 
ea 119 N. Y. 156, 23 NE 


N. C.—Shelden y. Asheville, 119 N. 
C. 606, 25 SE 781; Shields v. Dur- 
ham, 118 N. C. 450, 24 SE 794, 36 
LRA 293. 

Wis.—Ruggles v. Fond du Lac, 53 
Wis. 436, 10 NW 565. 

8. See supra § 1958 in 43 C. J. 

9. Bradley v. Union, 164 App. Div. 
565, 150 NYS 107 [aff 221 N.. Y. 591 
mem, 117 NE 1062 mem]; Marcy v. 
fae 199 App. Div. 246, 192 NYS 

[a] Effect of allegations as to in- 
jury to property.—The mere fact that 
plaintiff alleged generally in connec- 
tion with his allegations of breach of 
contract that he “sustained damages 
to his property, was put to great ex- 
pense for labor, and suffered great 
loss of time and hardship, to plain- 
tiff's damage in” a specified sum, did 
not bring the case within either the 
letter or the spirit of a statute re- 
quiring presentation of a claim for 
injury to property arising out of the 
negligence of a municipal corpora- 
tion. Bradley v. Union, 164 App. 
Div. 565, 150 NYS 107 [aff 221 N. Y. 
591 mem, 117 NE 1062 mem], 

10. Sugg v. Greenville, 169 N. C. 
606, 86 SE 695: Neal v. Marion, 126 
N. C. 412, 35 SE 812; Pawhuska v. 
Pawhuska Oil, etc., Co., 118 Okl. 201, 
248 P 336. 

11... Caldwell v. New York Bd. of 
pias oe 127 Misc. 492,.216 NYS 


[a] Board of education of the etty, 
of New York.—Caldwell v. New Yor 
Be. of Education, 127 Misc, 492, 216 
NYS 501. 

12." Peo. v. Craig, 232 N. Y.° 125, 
133 NE 419. 

[a] Board of education of the city 
of New York.—Peo. v. Craig, 232 N. 
Y. 125, 133 NE 419. 

13. See infra § 4678. 

14. U. S—Gamewell Fire-Alarm 
Tel. Co. v. New York, 31 Fed. 312. 

Minn.—Joyce. v. Janesville, 132 
Minn. 121, 155 NW 1067, LRA1916D 


426. 

N. Y.—Sammons v. Gloversville, 
175 N. Y. 346, 67 NE 622; Penfield v. 
New York, 115 App. Div. 502, 101 
NYS 442; Lamay v. Fulton, 109 App. 
Div. 424, 96 NYS 703; Gerow v. 
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in equity.1* 


enable the body 


Verification. 


ity for the view 


Liberty, 106 App. Div. 357, 94 NYS 
949; New York Dock Co. v. Flinn- 
O’Rourke Co., 107 Misc. 190, 176 NYS 
123 [rev on other grounds 198 App. 
Div. 376, 190 NYS 588]; Flaxman v. 
New York, 98 Misc. 88, 162 NYS 161 
[ate ECS. SAppe Div. 1935) TL65 2 INS 
1086]. See also Ahréns v..Rochester, 
97 App. Div. 480, 90 NYS 744 (where 
the damages resulting from the main- 
tenance of an inadequate sewer were 
continuous). But see Cox v. New 
York, 26 Misc. 177, 55 NYS 74 (where 
provision of the Greater New York 
Charter requiring the presentation of 
a notice of claim was held to apply 
to a proceeding to enjoin the city 
from diverting the water of certain 
streams). 
. I—Lonsdale Co. v. Woonsocket, 

25 R. I. 428, 56 A 448. 

Tex.—El Paso Union Pass. Depot 
Co. v. Look, (Civ. A.) 201 SW 714. 

Utah.—Wall v. Salt Lake City, 50 
Utah 593, 168 P 766. 

Wis.—Carthew v. Platteville, 157 
Wis. 322, 147 NW 3875; Davis v. Ap- 
pleton, 109 Wis. 580, 85 NW 515; 
Pinkum v. Eau Claire, 81 Wis. 301, 
51 NW 550. 

Eng.—Flower v. Low Leyton, 5 
Ch. D. 347; Chapman v. Auckland 
Union Guardians, 23 Q. B. D. 294, 

Austr.—Brisbane City Council v. 
Queensland Atty.-Gen., 4 Austr. C. L. 
R. Ls 

See also supra § 1958 in 43 C. J. 

[a] Tlustrations.—(1) A suit to 
enjoin a city from diverting park 
property to sidewalk uses for a pri- 
vate’ person. Look v. El Paso Union 
Pass. Depot Co., (Tex. Commn. A.) 
228 Sw 917 [aff (Civ. A.) 201 SW 
714]. (2) Suit to compel compliance 
with the conditions of a deed grant- 
ing an easement. Pinkum v. Hau 
Claire, 81 Wis. 301, 51 NW 550. (3) 
Suit to quiet title to premises claimed 
by city as part of street, and for in- 
junctive relief. Wall v. Salt Lake 
City, 50 Utah 593, 168 P 766. (4) 
Suit to restrain city and contractor 
from occupying a slip between plain- 
tiff’s piers for the construction and 
operation of a tunnel of the subway 
system. New York Dock Co. v. Flinn- 
O’Rourke Co., 107 Misc. 190, 176 NYS 
123 [rev on other grounds 198 App. 
Div. 376, 190 NYS 588]. (5) Suit to 
enjoin operation of an elevated rail- 
road in front of plaintiff’s premises. 
Flaxman v. New York, 98 Misc. 88, 
162 NYS 161 [aff 178 App. Div. 935, 
165 NYS 1086]. (6) Suit for the 
declaration of right, and for an in- 
junction. Brisbane City Council v. 
Quece sane Atty.-Gen., 4 Austr, C. 

2 


Whe 5% ‘ 

[b] Suits in federal court.—A re- 
quirement by a state statute for 
presentation of claim prior to suit 
against a municipal corporation has 
been held inapplicable. to a suit in 
equity in a federal court. Gamewell 
Fire-Alarm Tel. Co, v..New York, 31 
Fed. 312. 

15. Minn.—Joyce v. Janesville, 132 
Minn. 121, 155 NW 1067, LRA1916D 


426. 


[§ 4669] f. Form and Contents,1® 
of a claim should contain information sufficient to 


of the claim should be verified.27 


44 C.J3.] 1465 


treated as an action for damages in the absence 
of the presentation of a claim.’ 
statute is specifically made applicable to actions 


Sometimes the 


A statement 


to which it is presented to pass on 


it,4® and there can be no recovery for claims or 
demands not contained in the statement.?° 
ever, technical or absolute accuracy is not required,”* 
and a substantial compliance with the statute is 
ordinarily stfficient.?% 
ute,?* the statement of a claim should be in writ- 
ing,?4 and itemized.?° 


How- 
When so required by stat- 


When so required,2* the statement 
There is author- 
that, where there are several claim- 


N. Y.—Sammons_ v. Gloversville, 
175 N. Y. 346, 67 NE 622; Penfield v. 
New York, 115 App. Div. 502, 101 
NYS 442; Lamay y. Fulton, 109 App. 
Div. 424, 96 NYS 703; Gerow v. Lib- 
erty, 106 App. Div. 357, 94 NYS 949; 
New York Dock Co. v. Flinn-O’Rourke 
Co., 107 Mise. 190, 176 NYS 123 [rev 
on other grounds 198 App. Div. 376, 
190 NYS 588]; Flaxman v. New York, 
98 Misc. 88, 162 NYS 161 [aff 178 
App. Div. 935, 165 NYS 1086]. But 
see Knox v. New York, 55 Barb. 404, 
38 HowPr 67 (holding, in an action 
to abate and remove a public nui- 
sance, that plaintiff could not recover 
the damages sustained because of 
failure to present his claim). 

R. I.—Lonsdale Co. v. Woonsocket, 
25 R. I. 428, 56 A 448. 

Utah.—Wall v. Salt Lake City, 50 
Utah. 593, 168 'P 766. 


Wis.—Carthew v. Platteville, 157 
Wis. 322, 147 NW 875. 
16. Bigelow v. Los Angeles, 141 


Cal 5035. 70> Pu. 

17. See Augusta v. Marks, 124 Ga. 
365, 52 SE 539, 

18. Form and contents of claim: 
In action for tort in general see su- 

pra §§ 1962-1971 in 48 C. J. 
Presented for audit in general see 

supra § 4639. 

19. Walpole v. Pueblo, 12 Colo. A. 
151, 54 P 910. 

[a] Mere presentation of the 
claim of an officer without disclos- 
ing the character and extent of his 
services has been held insufficient. 
Walpere v. Pueblo, 12 Colo. A. 151, 54 


20. Coen v. Los Angeles, 70 Cal. A. 
752, 234 P 426. 

[a] Claim not included.—A docu- 
ment presented by a sublessee of 
tidelands owned by defendant city, 
prior to the commencement of the 
action, was not a statement of claim 
based on his eviction from the lands, 
as it disclosed that claimant was a 
tenant in possession, and that the 
claim was not only for damages be- 
cause of acts of the city, but for pos- 
sible future injuries. Coen v. Los 
Angeles, 70 Cal. A. 752, 234 P 426. 

21. Reid v.. Mobile, 213 Ala. 321, 
104 S 787; Newman y. Birmingham, 
109 Ala. 680, 19 S 902; Coen v. Los 
Angeles, 70 Cal. A. 752, 234 P 426. 

22. Reid v. Mobile, 213 Ala. 321, 
104 S 787. 

23. See statutory provisions. 

24, Farley v. Lockport, 61 Misc. 
417,118 NYS 702. 

[a] Aliter, when not so required. 
—Newman v. Birmingham, 109 Ala. 
630, 19 S 902. 

25. Vermeule v. Corning, 166 NYS 
546 [rev on other grounds 186 App. 
Div. 206, 174 NYS 220 (aff 280 N. Y. 
585 mem, 130 NE 903 mem)]; Me- 
Ewen Mfg. Co. v. Covington, 112 Okl. 
40, 239 P 219; Richardson v. Salem, 
51 Or, 125, 94 P 34. 

Loss of right to object because of 
lack of itemization see infra § 4674. 

26. See statutory provisions. 

27. Commonwealth Water Co. v. 
Castleton, 193 App. Div. 697, 183 NYS 


1466 [44 C.J.] 
ants, both or either may properly verify the claim.”® 
It has been held that the presentation of a verified 
claim was not necessary in a case in which plaintiff 
had made a payment, under duress, to defendant 
eorporation.?? 

Amount of claim. In case of unliquidated dam- 
ages, it has been held that the statement need not 
state the amount claimed.°®° 

[§ 4670] g. Presentation or Service*'—(1) In Gen- 
eral. While provisions as to the manner of presen- 
tation or service must be followed,*? a substantial 
compliance is ordinarily sufficient;°* and where no 
particular manner of presenting a claim is desig- 
nated, the statute should be given a reasonable 
or practical construction in this regard.** Ordi- 
narily presentation to, or service on, the municipal 
council or other governing body need not be made 
while such body is in session.*® While service must 
ordinarily be made in the office of the designated 
officer,?® the fact that a elaim is presented outside 
the office is mot fatal where the officer does not insist 
upon service in the office.27 The officer who is 
to be served may make an acknowledgment of’ 
service.°® 

[§ 4671] (2) By Whom Presented or Served. 
Ordinarily a notice or claim may and must be given 
or presented by claimant®® or his duly authorized 
agent or representative.*° Presentation of a claim 


753 [rev 171 NYS 542]; Patterson v.|~ 40. Ala. 
Brooklyn, 
581; Farley v. Lockport, 61 Misc. 
417, 113 NYS.702; McEwen Mfg. Co. 
v. Covington, 112 Okl. 40, 239 'P 219; 
Richardson vy. Salem, 51 Or. tos, 94 
Pt34; Cole v. Seattle, 64 Wash. i. 
116 P.257, 34 LRANS 1166, AnnCas 
1913A 344. «+ 


N. 
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'by one who has assign 
cient to enable him to sue, where presentation is. 
made with the knowledge and acquiescence of the 


Birmingham  v. 

6 App. Div. 127, 40 NYS] nutt, 161 Ala. 253, 49 S 813. 
Mass. —Wormwood Vv. Waltham, 144 

Mass. 184, 10 NE 800. 

Y.—Ruprecht v. New York, 102 

App. Div. .309, 92 NYS 421. 
Tenn.—Hudkins v. Martin, 7 Tenn. 

Ts 


Wis.—Reed v. Madison, 88 Wis. 171, 


ed it as security is  suffi- 


assignee.*! 

[§ 4672] (3) To or on Whom Presented or 
Served.4?, The claim must be presented or notice 
must be given to the particular officer or board 
designated in the statute.*?”% Ordinarily, however, 
presentation or notice to a representative of a 
designated board is regarded as a sufficient com- 
pliance.** Thus for this purpose a city clerk** or 
a city auditor*® has been regarded as the repre- 
sentative of the municipal council or other govern- 
ing body, and in general the officer who is the cus- 
todian of the records and files of the governing 
body is the proper officer to receive a claim or 
notice.*® Likewise, the courts have regarded as 
sufficient, presentation to, or service on, an assist- 
ant,‘7 or other authorized representative,*® of the 
designated officer. Presentation to, or service on, 
a particular officer has been upheld by virtue of a 
general statutory provision governing service upon 
a board or body.*® Where the claim or notice ulti- 
mately comes into the hands of the proper officer, 
the mere fact that it was originally delivered to a 
different officer is not, it has been held, a fatal 
defect ;°° but there must have been an intention 


Chest- | Fed. 532, 83 CCA 554 (North Dakota 
statute); Lyons v. Red Wing, 76 
Minn. 20, 78 NW 868; Bacon v. An- 
tigo, 103 Wis. 16;-79 NW 31. 

[a] Where the governing body is 
not in session, delivery to the officer 
who has the care and custody of rec- 
ords and files of such body is suffi- 
cient. Kelly v. Minneapolis, 77 Minn. 


[§§ 4669-4672 


Loss of right to object because of 
lack of verification see infra § 4674. 

28. James _v. Seattle, 68 Wash. 
359, 123 P 472, : 

29. Mee v. Montclair, 83 N. J. L. 
274, 83 A 764 [rev on other grounds 
84 N. J. L. 400, 86 A 261], 

30. Burdick v. Richmond, 16 R. I. 
BOS CLT TAL -O1T, 

Statement of amount of claim in 
action for tort in general see supra § 
1968 in 43 C. J. 

31. In action for tort in general 
See supra §§ 1973-1975 in 43 C. J. 

32. Richardson vy. Salem, 51 Or, 
125, 94 P 34. 

33. McIntee v. Middletown, 80 
App. Div. 434, 81 NYS 124. 

34. Magee v. Troy, 48 Hun 383, 1 
NYS 24, [aff 119 N. Y. 640 mem, 238 
NE 1148 mem]; Pyke v. Jamestown, 
15 N. D. 157, 107 NW 359. 

[a] Copy of claim.—Showing the 
original claim to the proper officer 
and leaving with him a copy thereof 
constituted a _ sufficient compliance 
with the statute where such officer 
did not demand the original. Magee 
v. Troy, 48 Hun 383, 1 NYS 24 [aff 
119 N. Y. 640 mem, 23 NE 1148 mem]; 
McDonald v. Troy, 13 NYS 385, ° 

35. U. S.—Grand Forks v. Allman, 
153 Fed. 532, 83 CCA 554 (North Da- 
kota statute). 

Mont.—Tiggerman v. Butte, 44 
Mont. 138, 119 P 477. 

N. Y.—Dobson y. Oneida, 106 App. 
Div. 377, 94 NYS 958. 

N. D.-—_Pyke v. Jamestown, 15 N. 
D.. 157, 107 NW 359. 

Wis.—Bacon y. Antigo, 103 Wis. 10, 
79 NW 81. 

86. Peterson v. Cokato; 84 Minn. 
205, 87 NW 615. 

37. Pyke v. Jamestown, 15 N. D. 
157, 107 NW 359. 

38. McCartney v. aly Pep Iie Cons 124 
Iowa 382, 100 NW 30 

39. Birmingham v. Chestnutt, 61 
Ala. 2538, 49 S 813; Ruprecht v. New 
York, 102 App. Div. 309, 92 NYS 421. 


53 NW_ 547, 17 LRA 733. 
Lamson y. Marshall, 133 Mich. 
250, 95 NW. 78. 

In action for tort see supra § 
1974 in, 43°C: J. 
42144. Colo.—Denver v. Saulcey, 5 
Colo. ‘A. 420,38 P1098. |: 

Me. —Huntington v. Calais, 105 Me. 
144, 738 A 829. 

Mich.—Wilton vy. Detroit, 138 Mich. 
67, 100 NW 1020. 

Minn.—Doyle v. Duluth, 74 Minn. 
157, 76 NW 1029. 

N. Y.—Smith v. New York, 88 App. 
Div. 606, 85 NYS 150; Mark v. West 
Troy, 69 Hun 442, 23 NYS 422; Ryan 
v. Schenectady, 91 Misc. 296, 154 NYS 
890. 

R. I.—McKenna v. Bates, 35 A 580; 
yates Vaated. Lenk, Lata, ooo ok 
224, 
Tex.—Ft. Worth v. Shero, 16 Tex. 
Civ. A. 487, 41 SW 704. 

Wash.—Benson v. Hoquiam, ‘67 
Wash. 90, 121 P 58; Cole v. Seattle, 
64 Wash, 1, 116 P 257, 34 LRANS 
1166, AnnCas1913A 3844. 

[a] Presentation to one branch of 
the municipal council is not in com- 
pliance with a requirement for pres- 
entation to the municipal council. 
McKenna y. Bates, (R. I.) 35 A 580; 
Whalen v. Bates, 19 R. I. 274, 33 A 


224. 

[b] Board of trustees.—The pres- 
entation of a bill to the chamber- 
lain and to the president of the vil- 
lage was not a presentation to the 
board of trustees. Mark v. West 
Troy, 69 Hun 442, 28 NYS 422. 

43. See cases infra notes 44-46. 

44. Tiggerman v. Butte, 44 Mont. 
138, 119 P 477; Durham v. Spokane, 
27 Wash. 615, 68 P 383; Bacon v. 
Antigo, 103 Wis. 10, 79 NW 31. 

45. Grand Forks’ vy. Allman, 1538 
Fed. 532, 83 CCA 554 (North Dakota 
statute); Pyke vy. Jamestown, 15 N, 
D. 157,: 107 NW _ 359; Coleman’ v. 
Fargo, ’8 N. D. 69, 76 NW 1051. 

46. Grand Forks v. Allman, 153 


76, 79 NW 653; Roberts y. St. James, 
76 Minn. 456, 79 NW 519; Lyons v. 
Red Wing, 76 Minn. 20, 78 "NW. 868. 

47. McCabe _ vy. Cambridge, 134 
Mass. 484; Kelly v. Minneapolis, 77 
Minn. 76, 79 NW 6538. 

[a] Rule applied where an assist- 
ant clerk was really a deputy of the 
clerk and the office of assistant was 
provided for by statute. Kelly v.. 
Minneapolis, 77 Minn. 76, 79 NW 553, 

48. MacDonald vy. New York, 42 
App. Div. 263, 59 NYS 16. 

[a] Officer or employee designated 
to receive claims.—The presentation 
of a claim to an auditor in the comp- 
troller’s office has been regarded as 
a sufficient compliance with the 
Greater New York Charter § 261, 


where the auditor was designated by. 


the comptroller to receive claims, 
although such auditor neglected to 
send the claim to the comptroller’s 
office until after the expiration of the 
time designated in the statute. Mac- 
Donald _v. New York, 42 App. Div. 
263, 59-NYS 16. 

49. Dobson v. Oneida, 106 App. 
Div. 877, 94 NYS 958; McIntee v. Mid- 
dletown, 80 App. Div. 434, 81 NYS 

[a] Under provision permitting 
service on the clerk or chairman (1) 
service on the president of the com- 
mon council has bewn upheld, Mce- 
Intee v. Middletown, 80 App. Div. 
434, 81 NYS 124. (2) Under this stat- 
ute service on the clerk of a board of 
trustees has also been upheld. Dob- 
son v. Oneida, 106 App. Div. 877, 94 
NYS 958. (3) Service on the acting 
president and the clerk of the com- 
mon council is sufficient. O’Donnell 
v. Syracuse, 102 App. Div.:80, 92 NYS 
555 [rev on other grounds 184 N. Y. 
1. 76 NED S738) 112. Am SiR” “Shseees 
LRANS 10538, 6 AnnCas 173]. 

50. Canon’ City ¥i Cox, 5h Colos 
264, 1383 P 1040; Powers v. Boulder, 
54 ‘Colo. 558, 131 P 395, 46 LRANS 
UG Wormwood vy. Waltham, 144 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 


- §§ 4672-4675] 


and an attempt to comply with the statute,®! and 
it must appear that it has been acted upon by the 
proper officer.52 Plaintiff need not make service 
on’ officers or boards other than those designated 
in the statute,°? and where a statute provides for 
presentation to the mayor and common couneil it 
is not necessary to give a separate notice to the 
mayor where the mayor and common council con- 
stitute the board of audit and the mayor and board 
of aldermen constitute the council.** In order that 
a municipal corporation may take advantage of an 
alleged failure to serve notice on a particular offi- 
cer, it must appear that such an officer has been 
duly appointed and that he has an office at a fixed 
place.®> 

Action in name of municipal corporation. Under 
a statutory provision that no action shall be brought 
by any city officer in the name of the city without 
notice to the regularly chosen solicitor, it has been 
held that notice to the assistant of the solicitor 
who was duly authorized by the solicitor was suffi- 
cient.5° 

[§ 4673] (4) Time for Service or Presentation. 
Under some statutes or charter provisions adopted 
by a municipal corporation a claim must be pre- 
sented within the time designated after maturity 
or accrual in order to permit a recovery thereon,*? 
but a claimant cannot be subjected to requirements 
other than those so preseribed.°® 

[§ 4674] h. Objections, Waiver, or Loss of Right 
To Object, and Excuses for Noncompliance.®? There 
is authority for the view that compliance with a 
statute requiring the presentation of a claim can- 
not be waived by the officer to whom it is to be 
presented.®° The mere retention by the municipal 
authorities of a claim without objection as to its 
sufficiency does not constitute a waiver of the right 
to rely upon the defects in the claim,*! as for exam- 
ple the lack of verification;®* but it has been held 


Mass. 184, .10°' NE 800; Missano v. 
New York, 160 N. Y. 123, 54 NE 744; 
Vermeule y. Corning, 186 App. Div. 
206, 174 NYS 220 [rev 166 NYS 546, 
and aff 230 N. Y. 585 mem, 130 NE 
903 mem]; Denair v. Brooklyn, 5 
NYS 835; Hudkins v. Martin, 7 Tenn. 
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solely because there were no funds available.® 


Montgomery County v. 
195 Ala. 197, 70 S 642. 
case the statute begins to run from 
the date of payment. 
County v. Montgomery, supra. 

Cross references: 
Construction and nature of statutes 
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that, where the mode or extent of ‘itemizing an 
account is not specifically fixed by statute, the mu- 
nicipal authorities. owe to claimant the duty to call 
to his attention defects in itemization.*?” but it 
has been held that the corporation cannot take ad- 
vantage of the failure to verify the claim where it 
was rejected solely on the ground that the corpora- 
tion was not liable,®? or where it was not paid 
The 
unreasonable refusal of a board to certify or ap- 
prove a claim or bill,®* or to issue a warrant,®* is a 
sufficient excuse for failure to obtain such certifica- 
tion, approval, or warrant. Moreover, a municipal 
council cannot avoid liability on the part of the 
corporation by refusing or neglecting to aet upon 
a claim.®? But the failure of certain officers to ap- 
prove a claim does not excuse claimant’s failure to 
present it to another officer as required by statute, 
where there is no statutory requirenent for ap- 
proval.®& The failure of certain officers to present 
the claim of another does not excuse the latter’s 
failure, even though a custom for such officers to 
present claims for others has grown up, where 
there is no statutory provision for presentation by 
such officers.®® 

Time for objection. Where presentation is a 
condition precedent going to the jurisdiction of the 
subject matter,’ there is authority for the view 
that the objection that the requirement as to claim 
or notice has not been complied with may be taken 
at any time; but the rule is otherwise where the 
statute is in the nature of a statute of limitations?? 
and in the latter case noncompliance is waived by 
defendant’s failure to raise the-question by proper 
pleading.’* It has been held that on a hearing as to 
damages after default, defendant corporation may 
show its nonliability for want of notice." 

[§ 4675] I. Defenses—l. Action against Munici- 
pal Corporation. It has been stated generally that 


61. Mack Pav. Co. v. New York, 
142 App. Div. 702, 127 NYS 788. 

62. Commonwealth Water Co. v. 
Castleton, 192 App. Div. 697, 183 NYS 
753 [rev 171 NYS 542]. 

6214. Vermeule v. Corning, 186 
App. Div. 206, 174 NYS 220 [aff 230 


Montgomery, 
(2) In such 


Montgomery 


Civ. A. 547. 

51. Babcock v. New York, 56 Hun 
196, 9 NYS 368. 

[a] The submission of a bill un- 
der Greater New York Charter § 149 
and approval and transmission of the 
bill to the comptroller do not consti- 
tute a substantial compliance with 
Greater New York Charter § 261 re- 
quiring presentation of claim as a 
- geondition precedent. Ruprecht vy. 

“New York, 102 App. Div. 309, 92 NYS 
421. 

52. Watts v. New York, 133 App. 
Div. 400, 117 NYS 612. j 

53. Kleopfert v. Minneapolis, 90 
Minn. 158, 95 NW 908. 

54. Grand Forks vy. Allman, 153 
Fed. 532, 83 CCA 554 (construing 
North Dakota statute). ; 

55, Donaldson v. Dieterich, 247 Ill. 
522, 93 NE 366. 


56. Rafferty v. Pittsburg, 15 Pa. 
Super. 77. ; 
57. Ames vy. San Francisco, 76 Cal. 


325, 18 P 397; Lincoln. vy. Finkle, 41 
Nebr. 575, 59 NW 915; Dockery v. 
Hamlet, 162 N. C. 118, 78 SE 13; Pitt 
County Bd. of Education v. Green- 
ville, 132 N. GC. 4, 43 SE 472; Inter- 
national Contract Co. v. Seattle, 74 
Wash. 662, 134 P. $02, 69 Wash. 390, 
125 P 152; Jurey v. Seattle, 50 Wash. 
QU 9 PY VOT: 

[a] In Alabama the statute of 


‘nonclaim (1) applies to a claim by a, 


county for money paid by the county 
to the corporation as a result of the 
erroneous construction of a statute. 


prescribing time for presentation 
see supra § 4666. 

Time for presentation of notice or 
claim in actions for torts in gen- 
eral see supra § 1975 in 43 C. J. 

Validity of provision see supra § 
4665. 


58. Foley v. Cedar 133 
Iowa 64, 110 NW 158. 

{a] Thus a statutory provision 
prescribing a special period of limi- 
tation and further providing that a 
statement of the details of the claim 
shall be filed a specified time before 
the commencement of action does not 
require a filing of the claim within 
such specified period after the ac- 
crual of the right of action. Foley v. 
Cedar Rapids, 133 Iowa 64, 110 NW 
158. 

59. Cross references: 

In actions for tort in general see 

supra §§ 1977-1982 in 48 C. J. 
Objections and waiver as to defects 

in pleading see infra § 4708. 
Waiver of defense of nonpresentation 

of claim see infra § 4675. 

60. MacDonald vy. New York, 42 
App. Div. 263, 59 NYS 16; Pender vy. 
Salisbury, 160 N. C. 363, 76 SH 228. 
See Woentz v. New York, 101 Misc. 
622, 168 NYS 699 [aff 183 App. Div. 
944 mem, 169 NYS 1119 mem] (where 
the court said that.it was the duty 
of the corporation counsel to inter- 
pose as a defense every statutory bar 
in favor of the corporation). But see 
Russell v. New York, 1 Daly (N. Y.) 
263 (dictum). 


Rapids, 


N. Y. 585 mem, 1380 NE 903 mem]. 

63. Pearson vy. Seattle, 14 Wash. 
438, 44 P 884. 

64. Covington vy. Antrim Lumber 
Co., 123 Okl. 129, 252 P 50. 

65. Davidson vy. White Plains, 197 
N. Y. 266, 90 NE 825; Bancker y. 
Mayor, 8 Hun (N. Y.) 409. 

66. Gregory v. New York, 33 Hun 
GGHYs) 4615 

67. Gill _v. Oakland, 124 Cal. 335, 
57 P 150. See also cases supra § 4664 
text and note 59, 

68. Geimann v. San Francisco Po- 
lice Comrs., 158 Cal. 748, 112 P 558. 

69. Geimann y. San Francisco Po- 
lice Comrs., supra. 

70. See supra § 4664. 

71. Telford v, Ashland, 100 Wis. 
238, 75 NW _ 1006 [overr Sheel vy. Ap- 
pleton, 49 Wis. 125, 5 NW 27]. 

Distinction between statutes creat- 
ing conditions precedent and those 
in the nature of statutes of limita- 
tioms see supra § 4666. 

72. Bunker v. Hudson, 122 Wis. 
43, 99 NW 448; O’Connor v. Fond du 
Lac, 109. Wis. 258, 85 NW 327, 538 
LRA 831, 

In nature of statute of limitations 
see supra § 4666. 

73. Bunker v. Hudson, 122 Wis. 
48, 99 NW 448; O’Connor v. Fond du 
Lac, 109 Wis. 258, 85 NW 327, 53 LRA. 
831. 

Waiver of defects in pleading see 
infra § 4708. 

74 Gardner v. New London, 68. 
Conn, 267, 28 A 42. 
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courts do not favor defenses to honest demands 
against municipal corporations, based on mere 
irregularities and informalities."© The fact that 
there are no funds for the payment of a claim 
usually constitutes no defense in an action against 
a municipality,7® but it has been held that, where 
a creditor has agreed to accept payment out of a par- 
ticular fund, the corporation may set up such agree- 
ment as a defense to an action to obtain a general 
money judgment,’? and the corporation may also 
set up that the alleged obligation was incurred in 
violation of a constitutional provision fixing a debt 
limit.78 But where a special fund has been mis- 
appropriated, it has been held that the corporation 
cannot avoid liability.7? The fact that a munici- 
pality has made an appropriation does not estop 
it from pleading fraud therein.8° Where one seeks 
to recover money paid under protest to avoid prose- 
eution under an invalid: ordinance, the invalidity 
of the ordinance is no defense.*+ 

Action by other political entity. A municipal 
corporation may make the same defenses against 
the state as it-may make against an individual 
in the absence of a charter or other statutory pro- 
vision to the contrary,®? and it has been held that 
in an action by a county the corporation may show 
the illegality of a by-law which purports to impose 
the liability on which the action is based.®? 

Failure to present claim.*+ Some statutes specifi- 
cally make the fact that a claim has not been pre- 
sented for allowance a matter of defense,®> and in 
some jurisdictions under a statute which makes the 
failure to present a claim within a specified time 
from accrual a bar to the claim, such failure is 
defensive matter ;°° and the right to rely on such 
defense may be lost by failure of the corporation 

75. Moore v. New York, 73 N. Y.]13 Ky. Op. 184. 
238, 29° AmR 134. 83. 


76. Marin Water, etc., Co. v. Sau- 


26. U. G 
salito, 168 Cal. 587, 143 P. 767; Weaver 


84. 


Q. B. 40. 
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Presentation of claim or giv- 


[8§ 4675--4677 


to set it up.8? Moreover, the right of the corpo- 
ration to rely on defects in the statement of claim 
may be lost or waived.’ The nonpresentation of a 
claim under which a statute is a condition prece- 
dent to the recovery of costs®® is not a defense to 
the action.®° 

Failure of plaintiff to deposit security for costs 
as required in certain cases in actions against a 
municipal corporation does, not constitute a defense 
to the merits.®+ 

Set-off or counterclaim.°? A municipality may set 
up any facts constituting a set-off;9° and a statute 
authorizing actions to be brought by, and in the 
name of, the state to recover municipal money 
unlawfully obtained does not deprive a municipality 
of the right to set off such cause of action in an 
action brought against it.9* The fact that the com- 
mencement of a suit against a city for services 
prevents the city from negotiating its bonds does 
not authorize a counterclaim of such damages.®° 

[§ 4676] 2. Action by Municipal Corporation. 
The fact that an action by a municipal corporation 
for tort is based on an occurrence in which the 
corporation was exercising a governmental fune- 
tion and that it cannot, therefore, be charged with 
negligence, is not a defense,®* and in such case the 
contributory negligence of an employee of the cor- 
poration is not imputable to it so as to prevent a 
recovery.®* 

[§ 4677] J. Time To Sue and Limitations®*—1, 
In General. Generally, statutes of limitation run 
for and against municipalities as well as natural 
persons,®® and the general statutes may apply not- 
withstanding an attempted shortening, by a statu- 
tory provision, of the period within which a claim 
can be enforced, where such provision is invalid.t 


: [a] 


Contributo: negligence 
Smith Tp., oy face = 


the driver of fire apparatus.—Colum- 
bus R. Co. v. Columbus, 29 Ga. A. 8, 
113 SH 243; Paterson v. Erie R. Co. 


v. San Francisco, 111 Cal. 319, 43 P 
972; Midwest Securities Corp. v. Des: 
Moines, 200 Iowa 245, 202 NW 565; 
Davenport Gas Light, etc., Co. v. 
Davenport, 13 Iowa 229; Cole v. 
Shreveport, 41 La. Ann. 839, 6 S 688 
(where there was no express provi- 
sion by which claimant agreed to 
restrict his right of payment to cer- 
tain resources or revenues); Kent v. 
North Tarrytown, 26 isc. 86, 56 
NYS 885 [aff 50 App, ‘Div. 502, 64 
NYS 178] (the defense of “no funds” 
to a claim for services rendered, pay- 
able out of the general funds, cannot 
be interposed, unless there were no 
funds at the command of the village 
at the time the person rendering, the 
services was employed). 

[a] Rule applied where the cor- 
poration had been restrained from 
collecting a special fund from which 
the claim was payable. Midwest Se- 
curities Corp. v. Des Moines, 200 Iowa 
245, 202 NW 565. 

77, Meyer v. San Francisco, 150 


Cal.-131, 88 P 722,°10 LRANS 110; 
Bankers’ Trust, etce., Bank v. Ana- 
moose, 51 N. D. 596, 200 NW 108. 


Source and medium of compensa- 
tion for construction of improve- 
ment see supra §§ 2604—2609. 

7g. Whigham y. Gulf Refining Co., 
20 Ga. A. 427, 93 SH 238. 

Constitutional or statutory debt 


limit in general see supra §§ 4047- 
4066. 

79. Lansing v. Van Gorder, 24 
Mich. 456; Chaffee v. Granger, 6 Mich, 
51. 

80. Lewis v. Philadelphia, 3 Phila. 
(Pa.) 267. 

81. Harvey v. Olney, 42 Ill. 336. 

82. Com. v. Lexington, 6 KyL 520, 


ing notice as condition precedent see 
supra §§ 4664-4674. 

85. See Keenan v. Mt. Pleasant, 
176 Mich. 620, 142 NW 1114. 

86. Huntsville v. Goodenrath, 13 
Ala. A. 579, 68 S 676. 

Construction and nature of statute 
requiring presentation of claim with- 
in a specified time see supra § 4666. 

87. Canfield v. Jackson, 112 Mich. 
120, 70 NW 444. 

Pleading defense see infra § 4702. 

88. Spier v. Kalamazoo, 138 Mich. 
652, 101 NW 846; Germaine v. Muske- 
gon, 105 Mich. 213, 63 NW 78. 

[a] Rule applied.—(1) Failure to 
state amount of claim. Spier v. 
Kalamazoo, 138 Mich. 652, 101 NW 
846. (2) Lack of verification. Ger- 
maine v. Muskegon, 105 Mich, 213, 
638 NW 78. 

Waiver of conditions precedent see 
supra § 4674. 

89. See infra § 4728. 

90. Baine v. Rochester, 85 N. Y. 
523, 62 HowPr 346, 1 NYCivProc 269. 

91. Lalonge dit Gascon vy. St. Vin- 
cent de Paul, 27 Que. Super. 218. 

Requirement as to deposit in gen- 
eral see infra § 4728. 

92. See generally Set-Off 
Counterclaim [384 Cye 618]. 

93. Corbett v. Widber, 
154, 55 P .764. 


and 
123 Cal. 


gate Wood v. New York, 73 N. Y. 
95. McGregor v. Cook, (Tex. Civ. 


A.) 16 SW 936. 

96. Columbus R. Co. vy. Columbus, 
29 Ga. A, 8, 113 SE 243 (willful and 
intentional tort). 

97. Columbus ’R. Co, vy. Columbus, 
supra; Paterson y. Erie R. Co., 78 
N. J. L. 592, 75 A 922, 30 LRANS 209. 


78 N. J. L.'592, 75 A 922, 30 LRANS 
98. Cross references: 

Applicability of doctrine of laches 
to municipal corporations see 
Equity § 216. 

Construction and nature of statutes 
requiring presentation of claim 
aa specified time see supra § 

Limitations in action: 

By contractor for public improve- 
ment see supra § 2612. 
For: 
Damages by public improvement 
a Pa a at § 2789. 
ort in general see supra § 1986 
in 43 Cc. J. . ; 
ae, 4 
ontractor’s bond see supr 
2558 fe ta! 


Municipal bond see supra 
\ 4261. » ‘ 


Pleading see infra § 4701. 

Time to investigate, adjust, or pay 
before commencement of action see 
infra § 4678. 

99. See Limitations of Actions § 


32. 
_1. -Geimann vy. San Francisco Po- 
lice Comrs., 158 Cal. 748, 112 P 5538. 
{a] Illustration.—The charter of 
the city and county of San Francisco 
art 8 c 4 § 1 provided that any de- 
mand under the charter shall be for- 
ever barred unless presented for pay-= 
ment properly audited within one 
month after such payment became 
payable. It was held that by elimin- 
ating the invalid feature, that if the 
auditor should fail or refuse an audit 
within the month, the claim would 
be barred, the remainder of the pro- 
vision could be construed as allowing 


ne 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. » 
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Statutes which provide for a special period of 
limitations in ease of actions against municipal 
corporations? are ordinarily valid,? unless contrary 
to some special constitutional provision.* So the 
municipality may limit the time to sue on a contract 
by provisions in the contract itself.5 An action be- 
gun before the maturity of demand against the 
municipality is premature and should be dismissed.® 
A statutory provision that an action may not be 
maintained unless commenced within a specified time 
after the cause of action accrues is one of limita- 
tions and does not prescribe a condition precedent.’ 
To what actions applicable. Some special statutes 
of limitations have been held to appty only to ac- 
tions on contracts or obligations arising from, or 
growing out of, contracts, while other special stat- 
utes have no application to actions on contract.® 
A statutory provision validating certain evidences 
of indebtedness of municipal corporations did not 
create a cause of action to which a statute of limita- 
tions applicable to statutory actions would apply.!° 
A statute which imposes on a municipal officer the 
duty to seek recovery of money within a specified 
period does not, it has been held, prevent the mu- 
nicipality from bringing an action after such pe- 
riod.11_ Where a statute of limitations is made 
applicable only to certain actions against a named 
city, only the city ean take advantage thereof.1? In 
Quebec a particular statutory prescription of six 
months has been construed as not applying to an 
action by a municipality to recover the cost of 
cleaning a ditch along defendant’s property.1? 
Running of statute. In accordance with the gen- 
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eral rule,'* where a fund is held in trust by a 
municipality and there has been no repudiation of 
the trust, the statute of limitations is not a de- 
fense.® It has been held that a fund for payment 
of municipal warrants must be provided by the 
municipality before the statute begins to run in 
favor of the municipality against an action there- 
on.16 The presentation of a claim to the proper 
officer of the city, although a necessary preliminary 
to enable an action to be brought against the city, 
is not the commencement of an action so as to stop 
the running of the statute.17 Under a statutory pro- 
vision that the time of the continuance of a stay by 
statutory prohibition shall not be a part of the time 
limited for the commencement of an action,!® the 
running of the statute of limitations is suspended 
for the period after the presentation of claim dur- 
ing which a statute prevents the bringing of an 
action. 

[§ 4678] 2. Time To Investigate, Adjust, or Pay 
before Action.2? Where statutes provide that a 
reasonable time must be given to investigate and 
pass upon a claim before action is brought,?! some 
have been construed as applying to claims on con- 
tracts only,?? but others are applicable to claims 
based on torts.?* 

Delay for specified time. Statutory provisions 
and charter provisions, adopted by the municipality 
as authorized by the constitution, sometimes require 
that no action shall be brought or maintained against 
the municipality until after a specified time from 
the presentation of a claim.’ Such a provision. has 


claimant a reasonable time in which 
to commence action for the enforce- 
ment of his demand, which time, in 
the absence of charter provision, 
would be governed by the general 
statute of limitations applicable to 
the particular character of the de- 


mand. Geimann v. San Francisco 
Police Comrs., 158 Cal. 748, 112 P 
553 


2. See statutory provisions. 

[a] MWlustrations. — (1) Three 
months from the time the claim be- 
comes due or the cause of action 
accrues in the case of an unliquidated 
claim or demand. Foley v. Cedar 
Rapids, 133 Iowa 64, 110 NW 158. 
(2) Two years after the cause of 
action accrues in the case of an ac- 
tion on contract. ‘Thornton v. Hast 
Grand Forks, 106 Minn. 233, 118 NW 


834. 

{b] Statute not applicable.—(1) 
La. Rev. St. (1870) § 2822, fixing a 
limitation of one year in actions 
against the city of New Orleans on 
eontracts for work and labor was 
not applicable to a contract for the 
construction of a bridge as the con- 
tract required the furnishing of ma- 
terial in addition to work and labor, 
New Orleans v.\Penn Bridge Co., 241 
Fed. 672, 154 CCA 480 [certiorari den 
245 U. S. 658 mem, 88 SCt 14 mem, 
62 L. ed. 5834 mem]. (2) A statutory 
provision that no action shall be 
brought questioning the legality of 
improvement certificates or bonds 
from and after a specified time after 
issuance is ordered did not apply in 
@ case involving bonds and certifi- 
cates issued before the enactment of 
the statute. Citizens’ State Bank v. 
Jess, 127 Iowa 450, 103 NW 471; 
Waples v. Dubuque, 116 Iowa 167, 89 

194. 
NT The omission of the words 
“and not thereafter” from a statute 
providing that actions on contract 
shall be commenced within a speci- 
fied time after the cause of action 
accrues does not extend the time for 
yringing such actions, although a 
provision fixing a time for bringing 
an action for a tort contains the 


A 


words quoted above. Thornton v. 
East Grand Forks, 106 Minn. 233, 118 
NW. 834. 

Special HUmitations in actions for 
tort see supra § 1986 in 43 C. J. 

8. Jones v. Albany, 151 N. Y. 223, 


45 NE 557; Dallas v. Young, (Tex. 
Civ. A.) 28 SW 10386. 
4 Louisville v. Kuntz, 104 Ky. 


584, 47 SW 592, 20 KyL 805; Louis- | 


ville v. Seibert, 51 SW 310, 3f KyL 
328. 

5. Barber Asphalt Pav. 
Erie, 203 Pa. 120, 52 A 22. 

6. Trinidad v. Hokasona, 178 Fed. 
438, 102 CCA 421. 

7, Arnold v. North Tarrytown, 137 
App. Div. 68, 122 NYS 92 [aff 203 N. 
Y. 586 mem, 96 NE 1109 mem]. Con- 
tra Yablonsky v. New York, 128 
Misc. 469, 219 NYS 121. 

Construction and nature of stat- 
utes requiring the presentation of 
claim within a specified time see 
supra § 4666, 

8. McGaffin v. Cohoes, 74 N. Y. 
387, 30 AmR 307, 

9. Harms v. New York, 69 Misc. 
315, 125 NYS 477. 

- 10. Thornton v. Hast Grand Forks, 
106 Minn. 233, 118 NW 834. 

11. Cleveland v. Legal News Pub. 
Co., 110 Oh. St. 360, 144 NE 256. 

12. Rosetta Gravel-Pav., ete., Co. 
vy. Kennedy, 51 La. Ann. 1535, 26 S 
468. 

13. Tourville v. St. 
Salles, 23 Que. Super. 67. 


Co, v: 


Francois de 


14. See Limitations of Actions § 
294, . 
15. New Orleans v. Fisher, 180 


U. S. 185,21 SCt 347, 45 Lied. 485 
[mod 91 Fed. 574, 34 CCA 15]. 

16. Hubbell v. South Hutchinson, 
64 Kan, 645, 68 P 52; Barnes y. Tur- 
ner, 14 Okl. 284, 78 P_108, 10 LRANS 
478, 2 AnnCas 391; Greer County v. 
Clarke, 12 Okl. 197, 70 P 206. 

Accrual of action on municipal 
bond see Limitations of Actions § 


209. 

17. Brehm v. New York, 104 N. Y. 
186, 10 NE 158. j 

18. See Limitations of Actions § 
455. 


19. Brehm vy. New York, 104 : 
186, 10 NE 158. Actmrak: 

20. Limitations of actions in gen- 
eral see supra § 4677. 

Rejection of or failure to act on 
claim as condition precedent see su- 
pra § 4664. 

21. See statutory provisions. 

[a] Time held reasonable.—Whit- 
ney v. Port Huron, 88 Mich. 268, 50 
NW 316, 26 AmSR 291: Dundas v; 
Lansing, 75 Mich. 499, 42 NW 1011, 
13 AmSR 457, 5 LRA 148, 

Aves GF Co ae not reasonable.— 
ason v. Muskegon, 111 Mich. 
NW 332. sete 

[c] Where two claims under one 
contract are presented to a city at 
the same time, and the council acts 
on one, it is presumed that it has 
had a reasonable time to act on the 
other also. Ludington Water-Supply 


Co. v. Ludington, 119 Mich. 480, 78 
NW 558. 
22. Jones v. Albany, 151 N. Y. 


223, 45 NE 557. ‘ 
23. See supra § 1976 in 43 Cc. J. 
24. See Taylor v. New York, 67 

N. Y. 87; John A. Roebling’s Sons Co, 

v. New York, 110 App. Div. 366, 97 

NYS 278; Thrall v. Cuba Village,’ 88 

App. Div. 410, 84 NYS 661; Curry v. 

Buffalo, 57 Hun 25, 10 NYS 392 [aff 

135 N. Y, 366, 82 NE 80]; McCarthy 

v. New York, 84 Misc. 439, 146 NYS 

281; Scurry v. Seattle, 8 Wash. 278, 

36 P 145. See also cases supra § 

4664 text and notes 57-59. 

[a] The purpose of such a re- 
quirement is to protect the munici- 
pality from the expense and annoy- 
ance of legal proceedings, until there 
has been a full and fair opportunity 
to investigate for the purpose of de- - 
termining whether the claim should 
be paid. Foley vy. Cedar Rapids, 433 
Iowa 64, 110 NW 158; Reining v. 
Buffalo, 102 N. Y. 308, 6 NE 792. 

[b] Statute held applicable.— 
Greater New York Charter § 261 has 
been held applicable to a proceeding 
by petition in the surrogate’s court to 
obtain an order for the payment to 
the next of kin of a decedent of cer- 
tain moneys paid to the comptroller 
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been construed as creating a condition precedent,” 
and there must be at least a substantial compliance 
with it.26 Some statutes of this nature are limited 
in their application to claims of a specified nature,’ 
while others have a broader application.** It has 
been stated generally that a noncompliance with 
a statutory provision for delay may be taken ad- 
vantage of by defendant at any stage of the pro- 
ceedings.?° 

In the absence of a provision for delay it has 
been held that plaintiff need not delay the bringing 
of action after he has complied with the statutory 
requirement for notice or claim;*° but there is au- 
thority for the view that plaintiff must wait a rea- 
sonable time thereafter before bringing action.*? 

[§ 4679] K. Jurisdiction.*? Ordinarily a munici- 
pality may be sued in courts of general jurisdic- 
tion,®* but statutes sometimes contain provisions 
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Ge ra" 


[§§ 4678-4679 
conferring exclusive jurisdiction of actions by or 
against a city upon a particular court.** 

Particular courts. In various cases the right of 
particular courts to exercise jurisdiction in actions 
to which a municipal corporation is a party has been 
recognized®® or denied.*® 

Jurisdiction of suits against foreign municipal 
corporations. It has been held that an action for 
the wrongful discharge of a person employed by 
a municipal’corporation in connection with its opera- 
tion of a public utility in a foreign state in its 
proprietary capacity can be brought in the courts 
of such foreign state.*7 But it has also been held 
that a municipality of one state which is operating 
a public utility in its proprietary capacity in an- 
other state cannot be sued in the latter state for 
personal injuries sustained in the municipality as a 
result of its negligence in connection with a gov- 


by the public administrator of the 
city of New York for the benefit of 
the decedent’s next of kin. In re 
Rooney, 26 Misc. 106, 56 NYS 855. 

[c] Statute held not applicable.— 
(1) Greater New York Charter § 261 
does not apply to’ claims against in- 
dependent boards which have a cor- 
porate existence separate from that 
of the city. Peo. v. Craig, 232 N. Y. 
125, 1883 NE 419. (2) For example, 
the board of education. Peo. v. Craig, 
supra. 

[ad] Extension of time.—(1) It has 
been held that a postponement by the 
comptroller at the request of claim- 
ant’s representative of the examina- 
tion of claimant provided for by 
Greater New York Charter -§ 149 did 
not extend the time provided for by 
§ 261 ofthe charter, during which ac- 
tion could not be brought. Moren v. 
New York, 163 App. Div. 561, 148 NYS 
1010. (2) But the right of the par- 
ties to extend the time by agreement 
has been recognized. Rapp v. New 
York, 176 App. Div. 155, 162 NYS 
300. (3) Where a claimant against 
the city of New York procured the 
postponement of examination on a 
stipulation allowing the comptroller 
the same period for settlement after 
the examination as he had at the 
date fixed for the original examina- 
tion the time for adjustment did not 
begin to run on plaintiff's default on 
the postponed date, but only from 
actual examination. Rapp v. New 
York, supra, 

[e] The English statute requiring 
notice in writing. stating the cause 
of action and the lapse of a speci- 
fied time has been held not applicable 
to a suit to restrain a serious or irre- 
parable injury. Flower y. Low Ley- 
ton, 5 Ch. D. 347. 

Nature of statutory provisions see 
supra § 4666. 

25. Mack Pav. Co. v. New York, 
142 App. Div. 702, 127 NYS 738; Ver- 
meule v. Corning, 166 NYS 546 [rev 
on other grounds 186 App, Diy. ‘206, 
174 NYS 220 (aff 230 N. Y. 585 mem, 
130 NE 903 mem)]; and cases supra 
note 24. 

26. MacDonald v. New York, 42 
App. Div. 263, 59 NYS 16. 

27. Onondaga County v. Amster- 


dam, 139 App. Div. 877, 124 NYS 
558 [aff 64 Misc. 181,. 117 NYS 
1121]. 

[a] Amsterdam Charter, which 


provided for a delay of three months 
after the presentation of the claim, 
referred only to claims for injuries 
arising out of defective highways, 
and did not apply to a claim of a 
county against the city for relief 
furnished to a pauper having a resi- 
dence in the city. Onondaga County 
v. Amsterdam, 139 App. Div; 877, 124 
NYS 558 [aff 64 Misc, 181, 117 NYS 
PZ, 

28. 

29. 


See cases supra note 24. 
Reining v. Buffalo, 102 N. Y. 


308, 6 NE 792. 

Dismissal because of noncompliance 
see infra § 4715. 

Pleading compliance: 

In general see infra § 4700. 
Demurrer for failure to plead see 

infra § 4705. , 

30. Gutkind v. Elroy, 97 Wis. 649, 
73 NW. 325. 

31. Spencer v. Los Angeles, 180 
Cal. 103, 179 P 163; Freligh v. Sauger- 
ties, 70 Hun 589, 24 NYS 182. 

32. Jurisdiction in general 
Courts §§ 13-177. 

Venue in actions to which munici- 
eee a party see infra §§ 4680, 
4681. 


33. See Port Jervis Water Works 
Co. v. ‘Port Jervis, 151 N. Y. 111, 45 
NE 388 (where the court said that 
cities and villages are corporations 
created by the legislature, and, as 
bsuch, may be sued in any of the 
courts of the state having jurisdic- 
tion of the subject matter). 

{a] Limiting jurisdiction.—(1) 
The authority of the legislature to 
vest jurisdiction of actions against 
the city of New York in the branch 
of the supreme court in the terri- 
tory in which the city is situated 
has been denied as violating the pro- 
visions of the constitution conferring 
jurisdiction on the supreme court. 
Mussen v. Ausable Granite Works, 63 
Hun 367, 18 NYS 267. Contra Brook- 
lyn v. New York, 25 Hun (N. Y.) 612. 
(2) But the Greater New York Char- 
ter (L, [1901] c 466) § 262 still con- 
tains & provision that actions in 
which the city is a party defendant 
shall be tried in that county within 
the city in which the cause of action 
arose or in the county-of New York 
subject to the power of the court to 
,change the place of trial in the cases 
provided by law. MacArthur Bros. 
Co. v. New .York, 101 Misc. 591, 168 
NYS 407 [rev on other grounds 182 
App. Div. 640, 169 NYS 767], 

[b] Power of judge at chambers 
to grant injunction order .in pro- 
ceeding to enjoin diversion of sewage 
has been upheld as the facts did not 
bring the case within the provision 
of Code Civ. Proe.:. § 6056 » forbid- 
ding the grant of restraining orders 
against public officers in. certain 
cases, except at a general term. Vick 
v. Rochester, 46 Hun 607, 13 NYSt 31. 

34. See statutory provisions. 

[a] Proceeding to vacate plats at 
the instance of abutting owners is 
not an action within the meaning of 
a provision giving exclusive jurisdic- 
tion of actions at law or_in equity. 
ett Albers, 113 Mich. 640, 71 NW 

35. See cases infra this note. 

fa] In Georgia the city court of 
Cairo has jurisdiction of an action 
on contract against a municipal cor- 
poration. Whigham y. Gulf Refining 
Co., 20 Ga. A, 427, 98 SE 238. 

[b] In New York (1) L. (1911) ¢ 


see 


68, amending Code Civ. Proc. § 341, 
conferred jurisdiction of actions 
against the city of New York on a 
county court of a county in the 
greater city of New York by pro- 
viding that a domestic corporation 
would be deemed a resident if any 
part of its offices was actually lo- 
cated within the county. Eldred v. 
New York, 159 App. Div. 301, 144 NYS 
402. _(2) Prior to such amendment 
the city was not a resident of Kings 
County so as to confer jurisdiction 
on the county court of Kings County 
in an action against the city, as it 
had its principa] place of business in 
New York County. Maisch v. New 
York, 193 N. Y. 460, 86 NE 458. (3) 
The court of common pleas, now abol- 
ished, had jurisdiction of all actions 
SEE nr fare. of AoW York. New 
, etc., R. Co. v. New Yor j 

(MN. ¥.) 662, ork, 1 Hilt. 

fe]? 5In, Pennsylvania thé supreme 
court has original jurisdiction of an 
injunction suit against a municipal 
corporation, under the constitutional 
provision giving such court original 
jurisdiction in cases of injunction 
where a corporation is a party de- 
fondeet. Wheeler v. Philadelphia, 77 


Original jurisdiction of particular 


qoente in general see Courts § 

36. See cases infra this note. 

. [aj -In New Jersey district courts 
have no jurisdiction in - actions 
against municipalities, Townsend v. 
Essex County School Dist. No. 12, 


meray J.) Biaidh2. 
In New York (1) the marin‘ 
court, now the city Seat of ea 
York City, had no jurisdiction of such 
actions. Callahan v. New York, 66 N. 
¥. 656. (2) The city court did not | 
acquire jurisdiction as the result of 
the amendments of the Greater New 
Ps Rere ites ay — 1345 by Li 
Cc p 574. Se 

See note 66. iio) Sisal: 

Ke n Ontario, under the Munici- 
pal Drainage Act, certain claims 
against a municipality arisin out 
of drainage construction coul not 
be enforced by action in the high 
court but it was necessary to bring 
proceedings before a referee, who 
had authority to hear and determine 
the same. Burke v. Tilbury North, 
18 Ont. L. 225, 8 OntwWR 457 [mo- 
tion for leave to app den 8 OntWR 
862]; Ottawa ‘Bank vy. Roxborough 
Tp., 11 OntWR 1106 [dism app 11 
OntWR 320, and app allowed on other 
tits 18 Ont. L. 511, 18 OntwR 

[ad] In Quebec a municipality can- 
not maintain before a justice of ihe 
peace an action to recover the costs 
of cleaning a ditch along defend- 
ant’s land. Tourville v. St. Francois 
ee Lines 23 Que. Super. 67. 

2 aker v. Kansas Ci 

27, 283 P1012. Saat eRe 


SS ee See eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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ernmental funection.?® 


is brought has been denied.*® 


_ Consent to jurisdiction. 


by law.*t 
Loss of jurisdiction. 


town.*? 


38. See Courts § 88. 

39. Parks Co. y. Decatur, 138 Fed. 
550, 70 CCA 674. 

40. McKinne v. Augusta, 26 S. C. 
Eq. 55. 
41. Callahan v. New York, 66 N. Y. 
656; Oil City v. McAboy, 74 Pa. 249. 

Consent to jurisdiction in general 
see Courts §§ 101-104. 

42. Olney v. Harvey, 50 Ill. 453, 
99 AmD 530. 

Loss or divestiture of jurisdiction 
in general see Courts §§ 134-142. 

43. Waiver of objections to juris- 
een. generally see Courts §§ 164- 
168. 


nari Pueblo vy. Dye, 44 Colo. 35, 96 
969. 
[a] Submitting to jurisdiction of 


court having general jurisdiction of 
the subject matter.—Defendant cor- 
poration, by going to trial in the 
county court on appeal from a jus- 
tice’s court, submitted to the juris- 
diction of the county court and could 
not thereafter take advantage of an 
objection that the justice had no ju- 
risdiction of an action against a mu- 
nicipal corporation. Pueblo v. Dye, 

44 Colo. 35, 96 P 969. 

45. Cross references: 

Citizenship of municipal corporation 
as affecting removal of cause to 
federal court see Removal of 
Causes [34 Cyc 1261]. 

Jurisdiction: see supra § 4679. 

Process see infra §§ 4684-4691. 

Venue: 

In general see Venue [40 Cyc 1]. 

Of action against public officer see 

Venue [40 Cyc 87-90]. 

46. State v. Becker County Dist. 
Ct., 148 Minn. 488, 182 NW 165; 
Hjelm v. St. Cloud, 129 Minn. 240, 
152 NW 408 (dictum); State v. 
Waseca County Dist. Ct., 120 Minn. 
458, 139 NW 947, AnnCas1914C 106; 
Oil City v. McAboy, 74 Pa. 249; Heck- 
scher v. Philadelphia, 6 Pa. Cas. 346, 
9 A 281; Nashville v. Webb, 114 
Tenn. 432, 435, 85 SW 404, 4 AnnCas 
1169; Corpus Christi v. Oriental Oil 
Co., (Tex. Civ. A.) 246 SW 718. 

“Tt is a misnomer, a misapplication 
of terms, to speak of an action 
against such a body as transitory, 
no matter what the ground may be 
on which the right of action rests.” 
Nashville v. Webb, supra. 

[a] Statutory provisions in re- 
spect of the place of trial of transi- 
tory actions do not apply to actions 
brought against such corporations. 
State v. Becker County Dist. Ct., 
148 Minn. 488, 182 NW 165. 

47. Minn.—State v. Becker_Coun- 
ty Dist. Ct., supra; State v. Waseca 
County Dist. Ct., 120 Minn. 458, 139 


Pa,—Oil City v. McAboy, 74 Pa, 
249; Lehigh County v. Kleckner, 5 
Watts & S. 181; Heckscher v. Phila- 
delphia, 6 Pa. Cas. 346, 9 A 281; 
Evans v. Wrightsville School Dist., 1 
LancBar No. 37; Hughart v. Bedford, 
etc., R. Co., 2 LegOp 63; Potts‘v. Pitts- 
purg, 14 WklyNC 38. _ See Chester 
vy. Philadelphia, 15 Pa. Co. 217 (where 
the court said: ‘The city of Phila- 
delphia is a municipal corporation, 


“NW 947, AnnCas1914C 106. 


Moreover, the right to ob- 
tain jurisdiction by the attachment of property of 
such a corporation in the state where the action 
A plea to the juris- 
diction in a suit for injunction and an accounting 
against the municipal council of a foreign munici- 
pal corporation has been sustained.*° \ 

Consent of the officers 
or agents of the municipality does not give juris- 
diction of actions where jurisdiction is not conferred 


Where, pending an action 
against a town, such town is made a city by an act 
of the legislature, the court has the same jurisdic- 
tion over the city as it would have had over the 
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seems to be 


and can only be indicted or sued in 
the courts of its own county, or in 
the Supreme Court’); Loftus v. 
Farmers’, etc., Bank, 6 Pa. Co, 340 
(where, however, question as to 
proper county was apparently not 
involved). 

Tenn.—Piercy vy. Johnson City, 130 


Tenn, 231, 169 SW 765, LRA1915F 
1029; Nashville v. Webb, 114 Tenn. 
432, 85 SW 404; Johnson City v. 


Unaka Milling Co., 7 Tenn. Civ. A. 
490 (dictum). i 

Tex.—Mineral Wells v. Acme Brick 
Co., (Civ. A.) 262 SW _177;. Corpus 
Christi y. Oriental Oil Co., (Civ. A.) 
246 SW 718. 

Wash.—North Yakima vy. King 
County Superior Ct., 4 Wash. 655, 30 
P 1053. ; 

See Goldstein v. New Orleans, 38 
Fed. 626 (construing La. Code Pract. 
art 165 No. 6, declaring that when 
the defendants are joint obligors they 
may be sued at the domicile of any 
of them); Schuyler County v. Mer- 
cer County, 9 Ill. 20 (holding that 
the act of Illinois, Jan. 29, 1827, au- 
thorizing process in certain cases to 
issue against defendants residing in 
foreign counties, applies to persons 
only and not to. municipal corpora- 
tions); Getman v. New York, 66 Hun 
236, 21 NYS 116 (as to the power of 
the legislature to confine to the coun- 
ty of New York the trial of actions 
against the city of New York). 

{a] Reason for rule.— ‘Such ac- 
tions are not only inherently local, 
but it is of the greatest importance 
to the welfare of such bodies, and 
of the citizens whom they serve, that 
their officers Should be permitted to 
remain at home and discharge their 
public duties, instead of being called 


hither and thither over different 
parts of the State to attend to liti- 
gation brought against the city 


through the agency of counterpart 
writs.”’. Nashville v, Webb, 114 Tenn. 
432, 435, 85 SW 404, 4 AnnCas 1169. 

[b] Dlustrations.—(1) Action to 
cancel check and to prevent negotia- 
tion. State v. Becker County Dist. 
Ct., 148 Minn. 488, 182 NW 165. (2) 
An action for personal injury (Nash- 
ville v. Webb, 114 Tenn. 432, 85 SW 
404, 4 AnnCas 1169), (3) even though 
the injury occurred in a county other 
than one in which defendant corpo- 
ration is situated (Heckscher v. 
Philadelphia, 6 Pa. Cas. 346, 9 A 281). 
(4) Action for wrongful death. State 
v. Waseca County Dist. Ct., 120 Minn. 
458, 189. NW 947, AnnCas1914C 
106. 

‘c] In North Carolina (1) a stat- 
ute applicable to actions “against 
a public officer... [or person es- 
pecially appointed to execute his du- 
ties] for an act done by him. by 
virtue of his office,” which provides 
that an action must be tried within 
the county where the cause, or some 
part thereof, arose, has been applied 
to actions against municipalities and 
ordinarily, it appears, the statute 
would fix the place of trial in the 
county in which the municipality is 
situated. Cecil v. High Point, 165 N. 


Objections to jurisdiction. 
nicipal corporation to waive objection as to juris- 
diction** has been recognized.*4 

[§ 4680] L. .Venue*°9—1. In General. 
against municipal corporations have been described 
as local and not transitory,*® and it has been held 
that such actions must be brought in the county 
in which the municipality is situated,47 or in the 
courts of the municipality,*® except where jurisdic- 
tion 1s expressly conferred elsewhere by statute.?9 
In some jurisdictions the rule is applied, even though 
the action is one which ordinarily would be re- 
garded as local to, and would be tried in, a county 
other than that in which defendant corporation 
is situated;°° but in other jurisdictions the rule 
confined to actions which ordinarily 
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The right of a mu- 


Actions 


C. 431, 433, 81 SE 616; Jones v. 
Statesville, 97 N. GC. 86, 2 SE 346. 
(2) Thus. the county in which the 
municipality was situated was the 
proper county in the case of an ac- 
tion. for personal injury resulting 
from a failure to provide lights on 
a street within defendant corpora- 
tion. Jones v. Statesville, supra. 
(8) An action for injuries to land 
Situated in one county, caused by 
the Sewerage plant of a municipality 
in the county in which municipality 
situated, must be brought in the lat- 
ter county. Cecil v. High Point, 
supra. (4) But it has been held that 
an action against a foreign utility 
corporation and a municipal corpora- 
tion for an injury which occurred in 
a county in which part of the mu- 
nicipality was located at the time of 
the injury could properly be brought 
in such county, although after the 
injury and when action was begun 
the county line was changed so that 
the entire municipality was situated 
in a different county, in view of Re- 
visal § 424, which gives plaintiff the 
right to select the forum in certain 
cases. Hannon vy. Southern Power 
Co., 173° N.C. 520, 92 SE °363., (5) 
In such case Revisal § 421 relative 
to actions on official bonds had no 
application. Hannon vy. Southern 
Power Co,, supra. 

[d] In Canada it has been held 
that: an action based on the failure 
to keep its highways in repair is 
local and should be brought in the 
county in which the municipality is 
situated. Ferguson ‘v. Howick Tp., 
25 U.. C.. Q. Bo 547. 

[e] Statute providing exceptions 
to exclusive venue, and applying to 
all “persons,” is not applicable to 
municipal corporations, in the ab- 
sence of a provision expressly in- 
cluding them. Mineral Wells v. Acme 
eis Co. SC(Tex.s Civ. 2A ease Swe 


48. Phillips v. Baltimore, 110 Ma. 
431, 72 A 902, 25 LRANS 711. 

[a]. Rule not changed by statute. 
—In Maryland the rule was not af- 
fected by Code Pub. Gen. i. (1904) 
art 23 § 410 and .(1908) ec 240 p 
49 § 62 regulating the venue in suits 
against corporations. Phillips v. Bal- 


timore, 110 Md. 431, 72 A 902, 25 
LRANS 711. 

49. North Yakima v. King County 
eae Ct.,” 4's" Wash: 06555 30: 

50. Piercy v. Johnson City, 130 
Tenn. 231, 169 SW 765, LRA1915F 
1029; Mineral Wells v. Acme Brick 
Co., (Tex. Civ. “A:)- 262. Sw 177. 

[a] Suit to establish riparian 


rights and to quiet title.-—Mineral 
Wells v. Acme Brick Co., (Tex. Civ. 
A.) 262 SW 177. 

{b] Whether local or not because 
of its nature an action against a 
city for damages to land situated 
in another county, caused by the 
exercise of the power of eminent do- 
main, can be brought only in the 
county in which the city is located. 
Piercy v. Johnson City, 130 Tenn, 231. 
169 SW 765, LRA1915F 1029. 


1472 [44 C.J.] 
would be regarded as transitory,°4 and actions 
against municipalities which are in their nature 
local to a county or place other than that in which 
defendant has its situs,®2 and have no reference 
to its governmental affairs,°? are properly brought 
in such other place or county. In still other juris- 
dictions certain actions against municipal corpora- 
tions are described as transitory,°* but the venue 
is in the county in which defendant corporation 
is situated ;°° however, hy force of statute an action 
may be maintained in a different county.°® Under 
a statute providing that certain actions shall be 
tried in the county in which defendant resides,°’ 
a municipal corporation has been regarded as re- 
siding in the county in which it is situated.6? 

Location in two counties. Where a municipality 
is partly situated within two counties, its situs, 
as between such counties, for purposes of venue is 
in the county in which its municipal offices and 
government are located,°® in the absence of a statu- 
tory provision to the contrary.®° 

Effect of contract. The power of a municipality 
to contract to perform an obligation in a county 
other than that in which it is situated and thereby 
to fix the venue of an action to enforce the obliga- 
tion has been recognized.®+ 

Waiver of objection. It has been held that a 
municipality may waive an objection in regard to 
the venue;®? and where an action is brought in 


51. Phillips v. Baltimore, 110 Md. 
SZ Onee Olre 


MUNICIPAL CORPORATIONS 


[§§ 4680-4681 


a wrong county and defendant corporation has ap- 
peared and answered and a trial has been held, 
under some statutes the question as to dismissal 
or retention of the action is within the discre- 
tion of the trial court.°* Where the corporation 
has instituted an action in a county other than 
the one in which it is located, it cannot thereafter 
question the authority of the court, whose jurisdic- 
tion it has invoked to proceed in the action.®* 

[§ 468014] 2. Change of Venue.*° When an ac- 
tion which should have been brought against a mu- 
nicipal corporation in the county in which it is 
situated 1s brought outside such county, the corpo- 
ration has a right to demand a transfer of the cause 
to such county.®® Under some statutes a change of 
venue, in certain cases, may be had from the county 
in which the corporation is situated,®’ as for exam- 
ple where local prejudice is shown to exist.°8 In 
some jurisdictions, where the action is properly 
brought in the county in which the corporation is 
situated, a change of venue may not be granted on 
the application of a single codefendant of the 
corporation,®® nor is such a change authorized as 
against the corporation under a statute providing 
for a change in case a majority of defendants apply 
therefor.”° 

[§ 4681] M. Parties’‘\—1, In General. The gen- 
eral rules as to proper or necessary parties plain- 
tiff"? or defendant’ apply in actions by or against 


Co. v. Milford, 13 oot Cir. Ct. N. S.; Authority to institute or to defend 


431, 72 A 902, 25 LRANS 711; Hjelm 
v. St. Cloud, 129 Minn. 240, 152 NW 
408. 

52. Baltimore City v. Sackett, 135 
Md. 56, 107 A 557, 5 AUR 915; Phil- 
lips v. Baltimore, 110 Md. 431, 72 A 
902, 25 LRANS 711 (dictum); Balti- 
more v. Meredith’s Ford, ete., Turnp. 
Co., 104 Md. 351, 65 A 35, 10 AnnCas 
35; Hjelm_ v. St. Cloud, 129 Minn. 
240, 152 NW 408. 

[a] Ilustrations.—(1) Action for 
trespass on real property. Baltimore 
v. Meredith’s Ford, etc., Turnp. Co., 
104 Md. 351, 65 A 35, 10 AnnCas 
35. (2) Action to recover real prop- 
erty. Hjelm v. St. Cloud, 129 Minn. 
240, 152 NW 408. (38) Suit to en- 
join a nuisance. Baltimore City v, 
Sackett, 185 Md. 56, 107 A 557, 5 
ALR 915. 

53. Hjelm-v. St. Cloud, 129 Minn. 
240, 152 NW 408. 

[a] Statute as to actions against 
municipal corporation.— A _ statute, 
providing that actions against a cer- 
tain city shall be brought in the 
courts of such city or in the court 
of a particular county and that no 
other court shall have original ju- 
risdiction, has been construed as re- 
ferring only to transitory actions and 
to actions pertaining to, and grow- 
ing out of, governmental affairs of 


the city. Hjelm v. St, Cloud, 129 
Minn. 240, 152 NW 408. 
54, Fostoria v. Fox, 60 Oh. St. 


340, 54 NE 370 [rev 14 Oh, Cir. Ct. 
471,° 8, Oh: Cir, Dec.:39]; Cincinnati, 
eté,,, Durnp., Co...Vv. Milford, 13 Oh. 
Cin, (Cte Ne oo 70) 7.02 "On. air Ct; 
497. : 

55. Fostoria v. Fox, 60 Oh. St. 
340, 54 NE 370 [rev 14 Oh. Cir. Ct. 
471,..8 Oh. Cir, Dee.39];, Cincinnati, 


ete., Turnp. Co. v. Milford, 13, Oh. 
GCinpsCte Newbee tao, aa Ob Cin. Ot, 
497. 

56. Muskingum County Infirmary 


v. Toledo, 15 Oh. St. 409. 


57. See Venue [40 Cyc 96-100]. 
58. Buck v. Eureka, 97 Cal. 135, 
31 P 845. 


59. Arlington v. Calhoun, 148 Ga. 
132, 95 SE 991, LRA1918E 778; Fos- 
toria v. Fox, 60 Oh. St. 340, 54 NE 
370 [rev 14 Oh. Cir.. Ct. 471;.8 Oh. 
Cir. Dec. 39]; Cincinnati, etc., Turnp. 


170, 497, But see 
Lofton v. Collins, 117 Ga. 434, 43 SH 
708, 61 LRA 150 (where the court 
said that, where a municipal corpo- 
ration is located in several counties, 
action may be brought against. it 
in either county in the absence of 
a statutory provision as to where 


its principal office shall be _ lo- 
cated). 
60. Arlington v. Calhoun, 148 Ga. 


132, 95 SE 991, LRA1918E 773. 

61. Tahoka v. Jackson, 115 Tex. 
89, 276 SW _ 662. Contra Corpus 
Christi v. Oriental Oil Co., (Tex. Civ. 
A.) 246 SW 718. 


ee Ireton v. Baltimore, 61 Md. 
63. Osgood v. Lynn, 130 Mass. 


64. Johnson City v. Unaka Mill- 
ing Co., 7 Tenn. Civ..A, 490, 

65. Change of venue: 
In general see Venue [40 Cyc 116]. 
Alias process after see infra § 4684. 

66. Buck v. Eureka, 97 Cal. 135, 
31 P 845; State v. Becker County 
Dist. Ct., 148 Minn. 488, 182 NW 165; 
MacArthur Bros. Co. v. New York, 
182 App. Div. 640, 169 NYS 767; 
Getman v. New York, 66 Hun 236, 
21 NYS 116; Brooklyn v. New York, 
25> Hun .(N.. Y.)., 612s “Cecil \v. High 
Point, 165 N. C, 431, 81 SE 616; Jones 
pres Ye 7% SN Cie 86.052. “on 


67. MacArthur Bros. Co. v. New 
York, 101 Mise. 591, 168 NYS. 407 
{rev on other grounds 182 App. Div. 
640, 169 NYS 767). 

68. Penn R. Co. v. Reading, 254 
Pa. 110, 98 A 791, AnnCas1918E 562. 

[a] Local prejudice not shown.— 
Penn R. Co. v. Reading, 254 Pa. 110, 
98 A 791, AnnCas1918E 562. 

69. State v. Quinn, 132 Minn. 219, 
156 NW 284. 

70. State v. Waseca County Dist. 
Ct., 120 Minn. 458, 139 NW 947, Ann 
Cas1914C 106, 

71. Cross references: 

Action by: 
Or against municipal officer or de- 
Met in general see supra 


State or. state officer on behalf of 
municipal corporation in general 
see supra § 4661. 


actions see supra § 4652. 

a petity ah ea corporation to 

u an ° e sued 

§§ 4649-46514. Bre eee 

Municipal officers as defendants in 
suits for injunctions generally see 
Injunctions § 478. 

Nature and form of actions or pro- 
ceedings and particular actions or 
proceedings see supra §§ 4653—4657. 

pption, : 

n general see Equit — : 
me atties [30 Cye 1]. sae 


0: 
Actions; 
By or against: 
bea see Counties §§ 378, 


School district see Schools 
and School Districts [35 
Cye 1057]. 

aes see Towns [88 Cyc 


For tort in general see supra 
é §§ 1987-1990 in 43 G J. 
“3 


Contract for improvement 
see supra § 2613. 
ee bonds see supra 
Condemnation -proceedings 
Eminent Domain §§ 334-339. 
Injunction suits on behalf of or 
against municipalities in gen- 
gra see Injunctions §§ 474, 


Mandamus proceedings see Man- 
damus §§ 535-562. = Bi 
Proceedings by owner of property 
to enforce rights involved in 
taking of land under power of 
eminent domain see Hminent 
on §§ 545, 546. 
uo warranto proceedings se 
Sy crimes [32 Cre 1440— 
Taxpayers’ suits s 
4602-4609. opmiengian 
Power of attorney-general in respect 
of civil actions in general see At- 
torney-General §§ 18-26. 


see 


Use of: 


Corporate name see su - 
Meek pra §§ 4658, 


Name, of municipal officer or agent 
See Supra § 4660. 

72. See Parties [30 Cye 21-98]. ° 

73. See Parties [30 Cyc 98-104]. - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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municipal corporations.”* Where a cause of action 
exists in favor of the corporation, it is the proper 
party plaintiff in an action to enforce it.7® 

: Citizens or inhabitants of municipality. In some 
jurisdictions in actions against municipal corpora- 


. tions its citizens or inhabitants are not ordinarily 


necessary or proper parties,’® but, by virtue of a 
statute, for the purpose of satisfying a judgment 
against the corporation out of their property’? its 
citizens or inhabitants have been regarded as 
parties.7§ 

The substitution of a municipality as party de- 
fendant is proper where a statute imposes liability 
on such municipality for previously accruing causes 
of action against another municipality, which the 
substituted municipality has absorbed,7® but no 
formal substitution of parties is required where the 
corporation which has commenced an action is dis- 
solved, and a new corporation bearing the same 
name is organized and includes substantially the 
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[§ 4682] 2. Joinder. Under general rules as to 
joinder of plaintiffs*: or defendants,®? the joinder 
of parties in. actions involving municipal corpora- 
tions has been approved or disapproved.®* Thus, 
in varjous instances, it has been held necessary or 
proper to join the municipality as a party defend- 
ant,®+ while in other instances. the joinder of a 
municipality as a defendant has been held unneces- 
sary.8° The joinder of two corporations as de- 
fendants is improper where there is no basis in law 
for the alleged joint liability. Where a duty 
to perform a certain act which a municipal officer 
has refused to perform may be imposed upon him 
by the judgment in an action against the corpora- 
tion, such officer is a proper party defendant,®* but 


where such an officer is not in default, he should not 


be made a party defendant.°® Some statutes are 
construed as making municipal officers parties in 
their official capacity to an action against the cor- 
poration, although they are not specifically desig- 


same inhabitants and territory.®° 


74 See cases infra this section. 

[a] Proper parties plaintiff.—The 
persons with whom a municipal cor- 
poration made :a certain contract 
were the proper parties plaintiff in 
an action arising out of such con- 
tract and not a corporation contem- 
plated by such contract. People’s 
Pass. R. Co. v. Memphis, (Tenn.) 16 
SW 973. 

[b] Proper parties defendant.— 
Where an action is brought on a 
contract made by an authorized offi- 
cer or agent of a municipality, the 
municipality and not the officer or 
agent should be made defendant. 
Burrill v. Boston, 4 F. Cas. No. 2,198, 
ma Clift. 590. 

Intervention see infra § 4683. 

Joinder see infra § 4682. 

75. Mt. Morris v. Pavilion Natural 
Gas Co., 183 NYS 792. 
~ 76 Chandler vy. Railroad Comrs., 
141 Mass. 208, 5 NE 509 (dictum); 
Horner v. Coffey, 25 Miss, 434; Lyon 
vy. Blizabeth, 43 N. J. L. 158. 

Gitizens or inhabitants of towns 
‘as parties to action involving town 
see Towns [38 Cyc 665]. 

77. See infra § 4725. 

78. Beardsley v. Smith, 16 Conn. 
368, 41 AmD 148. 

79. Birmingham v. Darden, 1 Ala. 
AS -AT9, Bb S 1014. 

Operation and effect of annexation, 


consolidation, division, and dissolu- 
tion in general see supra §§ 111-130 
nate), CS. 


80. Mobile Transp. Co. v. Mobile, 
128 Ala. 335, 30 S 645, 86 AmSR 143, 
64 LRA 333 [aff 187 U. S. 479, 23 
Sct 170, 47 L. ed. 266]. 

81. See Equity §§ 305-307; Parties 
[30 Cyc 105-119]. 

82. See Equity § 309; Parties [30 
Cyc 120-132]. 

83. See cases infra this section. 

[a] Improper joinder of plain- 
tiffs.—The trustees of a village are 
not proper parties plaintiff to an 
action by the village to enjoin the 
violation of a contract made for the 
benefit of the village and its inhabi- 
tants. Mt. Morris v. Pavilion Natu- 
ral Gas Co., 183 NYS 792. 

[b] Unnecessary joinder of de- 
fendants.—In a suit to set aside as 
fraudulent as to creditors of a mu- 
nicipality the transfer of land by a 
person other than the municipality, 
which land was paid for by. the mu- 
nicipality and intended as a gift to 
the grantee, the grantor need not be 
made a party. Southern R. Co. v. 
Hartshorn, 150 Ala. 217, 48 S 583, 
124 AmSR 68. 

[c] Attorney-general.—In Canada 
the city may sue to recover money 
supposed to be due to it without join- 
jing the attorney-general. Hart v. 
Mclireith, 41 N. S. 351, 2 EHastLR 


eis [44 C. J.—93] 


nated as -parties.®? 


468 [app dism 39 Can. S. C. 657, 4 
HastLR.468]. 

84. See cases infra this note. 

[a] Proper ‘or necessary joinder 
as defendant.—(1) In an _ action 
against a municipal board the mu- 
nicipal corporation Was a proper 
party defendant, where if judgment 
was recovered by plaintiff the cor- 
poration would ultimately be liable. 
American Electric Co. v. Waseca, 102 
Minn. 329, 113 NW 899. (2) Where 
a municipality is dissolved, and sub- 
sequently a new municipality cover- 
ing the same territory and inhabi- 
tants is incorporated, a bill filed by 
commissioners appointed to collect 
the assets of the old municipality, to 
interpret the powers conferred upon 
them, must join the new municipality 
as a defendant. Amy v. Selma, 77 
Ala. 108. (8) Where one assumes to 
sue for a municipality, he must join 
it as a party defendant. Mt. Morris 
v. Pavilion Natural Gas Co., 183 NYS 
792. (4) Where an action is brought 
against the mayor for a demand or 
claim which if valid should be set- 
tled or paid by the corporation in its 
corporate capacity, the corporation is 
a necessary defendant, and where 
the claim is payable out of a trust 
fund all the trustees and cestuis 
que trust must be joined as defend- 
ants. Emmert v. De Long, 12 Kan. 
67. 

{b] Action involving private prop- 
erty against which city has claim.— 
(1) A municipal corporation which 
has a lien or interest which attaches 
to the entire property sought to be 
partitioned may at the election of 
plaintiff be made a party defendant 
to the suit for partition. Delcambre 
v. Delcambre, 210 N. Y. 460, 104 NE 
950. See Leinen v. Elter, 43 Hun 249, 
252, 4 NYSt 412 (where the court 
said: “If the owners of the premises 
desired to question the validity of the 
taxes and have the same declared 
void in the partition suit, they should 
have made the city of Rochester a 
defendant therein’’). (2) The rule 
against restraining the collection of 
a tax does not apply to prevent mAak- 
ing a city, having a lien for taxes and 
assessments, a defendant in parti- 
tion, although it would prevent an 
injunction pendente lite against the 
city. Delcambre vy. Delcambre, supra, 
(3) But in an action to foreclose, a 
mortgage it has been said: “It is not 
the design of the Code that the State 
or municipal corporations, to which 
taxes or assessments Should be due, 


‘should be made .parties to actions for 


Morgan v. 


the sale of real estate.” 
234, 41 


Fullerton, 9 App. Div. 233, 
NYS 465. 

85. Caretti v. Broring Bldg. Co., 
150 Md. 198, 132 A 619, 46 ALR 1. 


The failure to. join'a particular 


[a] Pollution of stream.—(1) A 
municipal corporation is not a nec- 
essary party defendant to an action 
to enjoin the pollution. of a stream 
by emptying sewage therein where 
the only interest which the munici- 
pal corporation has in the sewer is 
the authority to inspect and a right 
under a contract to have the sewer- 
age System conveyed to it on request. 
Caretii v. Broring Bldg, Co., 150 Md. 
198, 1382 A 619, 46 ALR,1.. (2) The 
mere fact that a municipal » officer 
states that an interference by injunc- 
tion with the emptying of sewage into 
the stream in question will “‘slow up” 
Sewerage work throughout the city 
is not sufficient to establish an in- 
terest on the part of, the. municipal 
corporation which will make it a nec- 
essary party. Caretti. v. Broring 
Bldg. Co., supra. (3) The fact that 
several municipal officers testified in 
the case and assisted defendant in 
preparing the case is. sufficient to 
show knowledge of the suit on the 
part of the municipal corporation so 
that it could have intervened. if there 
was a desire so to do. Caretti v. 
Broring Bldg. Co., supra. 

86. Columbiana vy. Kelley, 172 Ala. 
336, 55 S526. 1 

[a] Illustration.—Where the char- 
ter powers of a .city and of the 
dispensary commissioners of the city 
constituting a municipal corporation 
do not authorize a joint contractual 
undertaking of the two corporations, 
but, on the contrary, the charters 
make such an _ undertaking incon- 
ceivable, a complaint against the two 
corporations on a joint contractual 
liability states no cause of action 
against them. Columbiana vy. Kelley, 
172° Ala. 336, 55 S 526. 

87. Klatt v. Detroit, 162 Mich. 186, 
127 NW 409. 

[a] Dlustration.—In a suit against 
a city to determine title to land 
sold to it by its treasurer for non- 
payment of a’special assessment, and 
claimed by complainant by adverse 
possession, the treasurer, from whom 
complainant demanded a certificate 
pursuant to law that taxes and as- 
sessments had been paid, was prop- 
erly made a party. Klatt v. Detroit, 
162 Mich. 186, 127 NW 409. 

88.. Berlin Iron-Bridge Co. v. San 
rr wan Cex. Civ. AS sO anon 


[a] Treasurer, holding funds al- 
leged to be applicable to the pay- 
ment of a claim sued for, cannot 
be impleaded in the claimant’s action 
against the city, unless he is averred 
to have been in default. Berlin Iron- 
Bridge Co. v. San Antonio, (Tex. Civ. 
A.) 50. SW 408. 

89. Jonestown y. Ganong, 97 Miss. 
6%,, 52.8: 579, 1692. 
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board as a party defendant in an action against 
the city may constitute merely a formal defect,°° 
which is not reached by a general demurrer.®* 

[§ 4683] 3. Intervention.°2 Under general rules®* 
the right of the corporation,* or of a particular 
officer or board,®* to intervene has been recognized 
in particular instances. On the other hand, inter- 
vention has been held improper or properly denied 
in particular instances where the right was sought 
by the corporation®® or by a citizen.°’ The time 
when intervention was sought has been considered 
in passing on a motion asking permission to inter- 
vene.°8 

[§ 4684] N. Process*®—1. In General. General 
rules as to process! govern in actions by or against 
municipal corporations in the absence of special 
rules at common law or under statutes applicable 
to such actions.2 In actions in the federal courts 
service of process on a municipality is regulated 
by the law of the state. Where an action against 


a municipality is pending in a particular county — 
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[§ 4682-4686 


of alias. process for appearance of defendant has 
been recognized.* 4 

[§ 4685] 2. Form and Requisites.© Where the 
statute so provides,® process against a municipal 
corporation should run against it in its corporate 
name.” But it has been held that a summons 18 _ 
not vitiated because, in addition to directing that 
the corporation be summoned, it also names officers 
of the corporation,’ and the fact that the summons 
directs that an officer of the municipality instead 
of the municipality shall be summoned is not neces- 
sarily a fatal defect under some statutes.® Under 
a statute providing that an action may be com- 
menced by declaration, such declaration is in the 
nature of process which may be used in actions 
against municipal corporations.’° 

[§ 4686] 3. Service'\—a,. In General. Under gen- 
eral rules!? process against municipal corporations 
must be properly served in order to confer juris- 
diction?® so that a valid judgment may be entered,'* 
unless there has been a waiver by appearance or 


after change of venue, the propriety of the issue 


90. Simrall v. 
880, 16 KyL 770. 

[a] Rule applied where, before 
the commencement of an action for 
serviees rendered to a board of 
trustees for the construction of city 
waterworks, the board had completed 
the work and had turned over all 
funds in its hands to the city.’ 
rall v. Covington, 29 SW _ 8s80, 16 
KyL 770. 

91. See infra § 4705. 

92. Intervention: 
By taxpayers see supra § 4552. 
sites aide actions see supra § 

93. See Equity §§ 337-349; Plead- 
ing [31 Cye 512-520}. 

94. See eases infra this note. 

[a] Iustrations.—(1) A city in 
a suit by landowners against county 
officials to have them enjoined from 
interfering with plaintiffs’ possession 
of a strip of land may make itself 


Covington, 29 SW 


a party and have the land in con- 


troversy adjudged part of a city 
street and plaintiffs enjoined from in- 
terference with its full use as such. 
Feris v. Bassett, 


SW 233. .(2) Under Lord L. § 41, 


where suit is brought against a mu-| 


nicipal contractor to enjoin a tres- 
pass, the city may intervene to assert 
its right to the land as a street and 


to defend the removal of obstruc-| 


tions therefrom, because if the city 
were not a party, a complete deter- 
mination of the controversy could 
not be had, as the contractor was 
acting under the advice, and pursu- 
ant to the voice, of the city. Hunter 
v. Clark, etc., Constr. Co., 69, Or. 34, 
a NBs oa (Ce 

95. See cases infra this note. 

[a] Where an officer of a munici- 
pal board sues in behalf of the board, 
the board has a right to intervene 
to show that the action was com- 
menced without itS approval or in 
contravention of its orders. State v. 
Dubuclet, 22 La. Ann, 365. 

[b]. Comptroller of New York 
City has the right to intervene in 
an action against the city in which 
the answer was apparently entered 
with the view of evading the pro- 
visions of Greater New York Char- 
ter § 255 which forbid a compro- 
mise of an action except with the 
consent of the comptroller. Buck v. 
New York, 214 App. Div. 629, 212 
NYS 310. 

96. New York Cons. Gas Co. v. 
Newton, 256 Fed. 238 [aff 260 Fed. 
1022, 171 CCA 679 (remanded for dis- 
missal 253 U. S. 219, 40 SCt 511, 64 
L. ed, 870 on ground that order 
was within discretion of district 
court)]; Morrell v. Brooklyn Borough 


Sim-. 


(Tex. Civ. A.) 227) 


otherwise.*® 
Gas Co. 281 N. Y. 405, 132 NE 
130 


[a] Action against contractor.— 
Code Civ. Proc. § 452 did not give 
a city an absolute right to inter- 
vene in a suit to enjoin the offensive 
manner in which a contractor with 
the city was conducting a plant for 
the disposal of refuse and animal 
matter, where the right to intervene 
was sought for the purpose of having 
the judgment opened and a new trial 
granted,,or having a reference di- 
rected, and for other and further re- 
lief. Reid v. Products Mfg. Co., 116 
Misc. 424, 190 NYS 403. 

[b] Action against public service 
corporation.—The ‘““Home Rule Law” 
(L. [1913] ¢ 247) did not create such 
an interest on the part of a city as 
would permit it, in a suit by a citi- 
zen to enjoin the collection of a rate 
by a public utility company, whose 
franchise came from the’ state, to 
intervene under the provision of Code 
Civ. Proc. § 452 that a party having 
an interest in litigation may _ be 
brought in on his application. Mor- 
rell v. Brooklyn Borough Gas Co., 
231 N. Y. 405, 1382 NE 130. 

97. See case infra this note. 

[a] Action by corporation.—(1) 
Where a city brought suit to protect 
its rights as against a public service 
corporation operating under a void 
franchise, the petition of a citizen to 


erly rejected. Princeton v. Princeton 
Electric Light, etc,, Co., 166 Ky. 730, 
179 SW 1074. (2) He could not as 
a citizen of the city maintain a suit, 
which was already being prosecuted 
by the city, upon the ground that the 
officers of the city might thereafter 
conclude to discontinue the suit. 
Princeton v. Princeton Electric Light, 
ete., Co., supra. (3) The right of a 
customer of ’a public utility corpora- 
tion to intervene in a suit by the mu- 
nicipality to enforce reduced rates, on 
the ground that the suit was brought 
for the benefit of a class, has been 
denied where such customer did not 
seek to benefit by the suit but sought 
to terminate it on the ground that 
higher rates should be paid in order 
to insure good service. Grand Rapids 
v.,Consumers’ Power Co., 216 Mich. 
409, 185 NW 852. (4) Such customer 
did not have “an interest in the liti- 
gation’ ‘within the meahing of the 
intervention statute. Grand Rapids 
v. Consumers’ Power C—, 216 Mich. 
409, 185 NW 852, 

[b] Action against corporation.— 
Where a petition was filed by an in- 
dividual who was a customer of a 
public utility corporation, to inter- 
vene in a suit by such corporation to 


be made a party plaintiff was prop-' 


Certain statutes expressly relating to 


enjoin the municipality from enforc- 
ing an ordinance reducing rates, it 
was held that there had been no 
abuse of discretion in denying the 
petition in view of the fact that the 
petitioner was represented by the 
municipality. O’Connell vy. Pacific 

Gas, etc., Co., 19 F. (2d) 460. 

98. Reid v. Products Mfg. Co., 116 
Mise. 424, 190 NYS 403. 

_[a] Time for intervention. — A 
city’s motion to be permitted to in- 
tervene was denied where the city 
knew of the progress of the suit and 
no motion was made until an appeal 
was pending before the court of ap- 
peals. Reid v. Products Mfg. Co., 116 
Misc. 424, 190 NYS 403. 

99. Cross references: 

Claim or notice as condition prece- 
dent to action see supra §§ 4664— 
4674. 

Process in actions involving: 

County see Counties § 881. e 

Private corporations see Corpora- 

tions §§ 2897-2920, 4126-4150. 

School district see Schools and 

School Districts [35 Cyc 1058]. 

Town see Towns [388 Cyc 665]. 

1. See Process [82 Cye 412]. 

2. See cases infra §§ 4685—4691. 

38. See Federal Courts § 134. 

4. Knox y. Golding, 46 Ind. A. 634, 
91 NE 857, 92 NE 986. 

5. Form and requisites of proc- 
ess in general see Process [32 Cyc 
428-443]. 

6. See statutory provisions. 

7. Menominee vy. Menominee Cir. 
Judge, 81 Mich. 577, 46 NW 23; 
Loughran vy. Hickory, 129 N.’C. 281, 
40 SE 46, 

8. Houston v. Emery, 76 Tex. 282, 
13. SW 264. 


[a] Mayor and aldermen.—Hous- 
ee v. Emery, 76 Tex. 282,13 SW 


9. Knox ¥v.' Golding, ..46 sindwA 
634, 91 NE 857, 92 NE 986; Menomi- 
nee v. Menominee Cir. Judge, 81 Mich. 
577, 46 NW 23. 

10. Menominee v. Menominee Cir. 
Judge, supra. 

‘ll. Cross references: 

Effect of improper service on judg- 

ment see infra § 4718. 
ei imran and waiver see infra § 


Return see infra § 4690. 
12. See Process [82 Cyc 447]. ; 
13. Watertown v. Robinson, 69 
Wis. 230, 34 NW 1389. See also cases 
infra §§ 4687-4689 passim. ; 
Evasion of process as arresting 
running of the statute of limitations 
ace Limitations of Actions §§ 367— 
14 See infra § 4718. 
15. See infra § 4691. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 4686-4688] 


service of process on corporations have been held 
not to apply to municipal corporations.1® The mere 
delivery of a copy of a summons to an officer of the 
municipality does not of itself make him a party so 
as to authorize him to file an answer.’ There is 
authority for the view that service should be made 
by an officer of the county in which defendant cor- 
poration is situated.1§ 

[§ 4687] b. Time and Place.1® The number of 
days which must intervene between the day of serv- 
ice and the return day of a summons, in an action 
against a municipal corporation, may be governed 
by special statutory provision.?° In the absence 
of a special statutory provision it has been held 
that a statute applicable to individuals does not 
apply,?! and that the common-law practice inthe 
court of king’s bench, requiring that at least fifteen 
days shall intervene between the day of service and 
the return day, prevails.?? It seems that ordi- 
narily service should be made where defendant cor- 
poration has its situs.?§ 

[§ 4688] c. Persons on Whom Service May Be 
Made. Service of process in an action against a 
municipal corporation should be made on the mayor 
or other head of the corporation,?* except, of course, 
where by statute*® provision is made for service 
on some other person or persons.?® A charter pro- 
vision as to who must be served prevails over a later 
general statute.27 Service upon one other than 


16. Peo. v. Cairo, 50 Ill. 154; Cloud | visions. 
v. Pierce City, 86 Mo. 357; Cooper 
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a . S—Amy yv. Watertown, 130 
US: 3005 39) SCt:4 
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the officer or agent named in the applicable stat- 
ute,?®> or, where the common law is in foree, on one 
other than the mayor or chief officer,?® does not 
give jurisdiction. Where a summons is served upon 
the mayor, service on the members of the board 
of aldermen does not affect the validity of service 
on the mayor.*° Where the act creating a quasi- 
public corporation does not provide for organization 
with any head officer, service upon all the members 
is sufficient in the absence of proof of organization.*+ 

Failure to qualify, resignation, and vacancy; dis- 
solution of corporation. Service upon an officer 
elect before acceptance and qualification,?? or upon 
an officer whose resignation has become effective,?? 
ordinarily is insufficient, and the fact that there 
is a vacancy in an office on the incumbent of which 
process must be served does not authorize sérvice 
on a different officer.*4. But where by constitutional 
or statutory provision officers are to continue in 
office until the qualification of their successors, serv- 
ice is properly made on an officer whose stated 
term has expired, where his successor has not quali- 
fied,*> and under such a provision service on those 
in office when there was an ineffectual attempt to 
dissolve a corporation is sufficient, if such service 
is otherwise authorized.** It has been held that. a 
person served as mayor of a defunct municipality 
has no standing to appear to set aside the service 
of process on him where he has no personal inter- 


27. Stabler v. Alexandria, 42 Fed, 
490 (Minnesota statute). 


v. Cape May Point, 67 N. J. L. 487, 530, 82 L. ed. 946 28. Amy v. Watertown, 130 U. S. 
51 A 511. (Wisconsin statute); Sacramento v.} 301, 9 SCt 530, 32 L. ed. 946 (Wis- 
17. Miller v. Aracoma, 30 W. Va.| Fowle, 21 Wall. 119, 22 L. ed. 592] consin statute); Stabler v. Alexan- 
606, 5 SE 148, (Californi statute); RinglHng  v.| dria, 42 Fed. 490 (Minnesota stat- 
18. Fostoria v. Fox, 60 Oh. St. 340,| Hempstead, 193 Fed. 596, 113 CCAJute); Wilton y. Detroit, 138 Mich. 


54 NE 370 [rev 14 Oh. Cir. Ct. 471, 
S-Onh. Cir, Dec: 39]. 


19. Time of service in general see | ute). 


464 (Texas statute); Stabler v. Alex- 
andria, 42 Fed. 490 (Minnesota stat- 
See Young v. Dexter, 18 Fed. 


67, 100 NW 1020; Fairfax vy. Alex- 
andria, 28 Gratt. (69 Va.) 16 [aff 
95 U. S. 774, 24 L. ed. 583]; Water- 


Process [32 Cyc 456]. ‘ 

20. See Menominee v. Menominee 
Cir. Judge, 81 Mich. 577, 46 NW 23; 
Raub v. Phillipsburg, 37 N. J. L. 
48. 

{a] Declaration as process.—Me- 
nominee y. Menominee Cir. Judge, 81 
Mich. 577, 46 NW 23. ‘ 

21. McNeal v. Gloucester City, 51 


N. 7 444,18 A 112. ; 
22. McNeal v. Gloucester City, 
supra. 
23. Fostoria v. Fox, 60 Oh. St. 340, 
54 NE 370 [rev 14 Oh, Cir. Ct. 471, 
S7On. Cir Dec. 39). 


24. Ala.—Lyon v. Lorant, 3 Ala. 
151. 

Ga.—Martin v. Tifton, 6 Ga, A. 16, 
63 SE 1132. 


Ill.—Peo. v. Cairo, 50 Ill, 154. 

Iowa.—McCartney v. Washington, 
124 Iowa 382, 100 NW 80. 

reuse y. Pierce City, 86 Mo. 
357. 

N. J.—Cooper v. Cape May Point, 
GING J, E7431, Dl A SLL, 

Tenn.—Wartrace v. Wartrace, etc., 
Turnp. Co., 2 Coldw. 515. 

Tex.—Houston v. Emery, 76 Tex. 
282, 321,13 SW 264, 266. 

Sask.—In re Devitt, 4 Sask. L. 479, 
484, 18 WestLR 662 [cit Cyc]. 

See Loughran v. Hickory, 129 N. C. 
281, 40 SE 46 (where there was serv- 
ice on the mayor and the opinion 
does not set forth any statutory pro- 
vision as to service). 


[a] Where there is no mayor, 


chief 


service. must be made in @ 


City, 86 Mo. 357. 
25. 


‘Co, 


201 (town clerk not the head of the 
corporation nor its managing agent). 
Il].— Glencoe v. Peo., 78 Ill. 382. 

Iowa.—McCartney v. Washington, 
124 Iowa 382, 100 NW 80. 


Kan.—North Lawrence y. Hoys- 
radt, 6 Kan. 170. 
Mich.—Menominee vy. Menominee 


ean Judge, 81 Mich. 577, 46 NW 

Miss.—Jonestown v. Ganong, 97 
Miss. 67, 52 S 579, 692, 

Nebr.—Chicago, etc, R. Co. Vv. 
Hitchcock County, 60 Nebr. 722, 84 
NW _ 97. 

Okl.—Oklahoma City v. McWil- 
liams, 108 Okl. 268, 236 P 417. 

. Porto Rico.—Torres v. Arecibo 
Registrar, 28 Porto Rico 780. 

Va.—Fairfax v. Alexandria, 28 
Gratt. (69 Va.) 16 [aff 95 U. S. 774, 
24 L. ed. 583]. 

Wis.—Watertown v. Robinson, 69 
Wis. 230, 34 NW 139. 

[a] Statutes construed.—(1) The 
president of the board of trustees 
was “president or other head of the 
corporation” within the California 
statute. Sacramento y. Fowle, 21 
Wall. (U..S.) 119, 22 L. ed. 592. (2) 
Under the statute,'where the munici- 
pal government was vested in the 
council consisting of a president and 
five councilmen, a Summons in a suit 
against the council in a proceeding to 
compel the performance of a public 
duty was properly served upon the 
president alone. Glencoe v, Peo., 78 
Ill. 382. 

[b] Wature and effect of service.— 
“The service contemplated in the 
foregoing section, which is to be 
made upon the chairman, or, in his 
absence, upon the clerk, or, in the 
absence of both, by leaving a copy 
at the office of the clerk, is upon the 
corporation in its corporate capacity, 
and not upon an individual officer of 
the corporation.” Chicago, etc. R. 
_yv. Hitchcock County, 60 Nebr. 
722, 726, 84 NW 97. 


son v. Robinson, 69 Wis. 230, 34 NW 


[a] The fact that the designated 
officer is temporarily absent does not 
excuse a failure to make service on 
him. Watertown v. Robinson, 59 
Wis. 5138, 17 NW. 542. 

[b] Service on citizen insufficient. 
—Alexandria y. Fairfax, 95 U. S. 774, 
24 L, ed. 5838. 
yest Cloud v. Pierce City, 86 Mo. 

of, 

30. Loughran v. Hickory, 129 N. 
C. 281, 40 SE 46. 


oe King v. Harbor Bd., 57 Ala. 
32. Perkins v. Watertown, 19 F. 


Cas. No. 10,991, 5 Biss, 320: 

33. Amy v. Watertown, 130 U. S§; 
301, 9 SCt 530, 32 L. ed. 946. 

34 Amy v. Watertown, supra; 
Watertown vy, Robinson, 69 Wis. 230, 
34 NW 139. But see U. S. Bank vy, 
Kendall, 179 Fed. 914 (where it was 
stated broadly that, although officers 
have resigned or no election has been 
held, service may be had on the desig- 
nated officer last in office). 

[a] IDustration. — Where there 
was a vacancy in the office of mayor, 
and there was no president or pre- 
siding officer of the common council, 
service upon the chairman of the 
board of street commissioners and 
upon the city clerk was insufficient to 
support a default judgment where 
the charter required service on the 
mayor. Watertown v. Robinson, 69 
Wis. 230, 34 NW 1389. See Amy v. 
Watertown, 130 U. S. 301, 9 SCt 
530, 82 L. ed. 946 (where service was 
made on the temporary chairman of 
the board of street commissioners), 
Contra Worts v. Watertown, 16 Fed. 
534 [writ of error dism 136 U, S. 


654 mem, 10 SCt 1076 mem, 34 L. ed. 
549 mem]. 

35. Jones v. Jefferson, 66 Tex. 576, 
1 SW 903. 

36. Ringling v. Hempstead, 1938, 
Fed. 596, 118 CCA 464, - 
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est in the action.*” 

[§ 4689] d. Manner of Service.** In the absence 
of statutory provisions regulating the manner in 
which process shall be served on municipal corpo- 
rations, the common-law practice must be followed,*° 
but where the statute points out a particular method 
of service, such method must be followed.*? At 
common law service is properly made by reading 
the process to the proper officer,** and under some 
statutes service may be made by delivering a cer- 
tified copy to the proper officer or officers;*? but a 
charter provision for the delivery of a certified 
copy of a summons has been held not applicable 
to an action of ejectment.** 

[§ 4690] 4. Return and Proof of Service.** Ordi- 
narily a return should show on what officer the 
summons has been served,*® but there is authority 
for the view that it is not necessary to show by the 
return the particular office which the person on 
whom service was made occupies.*® <A return that 
‘a summons against a municipal corporation was 
executed by delivering a true copy thereof to the 
proper officer of the corporation, naming him and 
giving him his official title, is a sufficient return 
without evidence aliunde that the person named 
was in fact such official.*7 An affidavit entitled 
in an action, naming a municipality as one of 
defendants, and averring that a summons and com- 
plaint were served on defendants and on members 
of the common council, sufficiently shows that the 
municipality was a defendant and was served with 
the summons and complaint.*® 

[§ 4691] 5. Objections and Waiver; Voluntary 
Appearance.*® The right of a municipality to ap- 
pear in defense of an action, even though it has 
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received no formal notice, has been recognized.°? 
It has been held that the officer on whom service 
may be made may waive service’! by appearing,°” 
but the contrary view has been taken®? on the 
theory that an appearance to operate as a waiver 
must be by the corporation in its corporate capac- 
ity. The right of officers, not designated in the 
statute as. officers who may be served, to confer 
jurisdiction by the acceptance or waiver of service, 
has been ‘denied.®°> There is authority for the 
view that the appearance in a cause, of the offieers 
of a public corporation, in an individual capacity, 
does not waive defects in notice, as to the cor- 
poration.°® 

Official counsel or law officer. While there is 
authority for the view that appearance by the offi- 
cial counsel or law officer of the municipality®’ or 
his filing an answer®® or both®® constitute a waiver 
of the objection that there has not been effective 
service of process, it has also been held that in 
the absence of due authority he may not effect a 
waiver by general appearance,®° and by a statement 
reciting an express waiver.®! 

Defects in return. The failure of the return to 
show on what officer process was served is a defect 
which may be waived.®? 

Authorization by governing body. The right of 
the governing body of the municipality to authorize 
a voluntary appearance has been recognized,®* but 
a resolution authorizing a certain officer to confess 
judgment does not authorize him to waive the issu- 
ance and service of a summons, or to enter a volun- 
tary appearance.®* 

[§ 4692] O. Appearance and Representation by 
Attorney.®> The corporation counsel or attorney is 


37. U. S. Bank vy. Kendall, 179|In mandamus proceedings see Man- 62. Dugan vy. Baltimore, 70 Md. 1 
Fed. 914. a rs coe § ae Re AEN pe 501. ; G 
38. Manner of se ce of process 4 ingling v. empstead, a Facts showing wai ae 
in general see Process [32 Cyc 457—| Fed. 596, 113 CCA 464; Rankin v.| facts that the solicitor Tot the aig 
460]. Chariton, 160 Iowa 265, 139 NW 560,| appeared in the suit, and that the 
Officer to be served see supra §|141 NW 424. proper officers of the city received 
4688. E [a] Appearance not shown. -—)-the city’s share of the proceeds of 


39. Cooper v. Cape May Point, 67 
NeW 15437, bY ASTI. 

40. Amy v. Watertown, 130 U. S. 
301, 9 SCt 530, 32 L. ed. 946; Water- 
town v. Robinson, 69 Wis. 230, 34 NW 


hee See also cases supra §§ 4686-— 
4688. 

41; Peo: Vv.’ Cairo)” (60° “Tl. “154 
(where, according to the return, a 
true copy was left with the proper 
officer). 

42. Amy v. Watertown, 130 U. S. 


801, 9 SCt 530, 32 L. ed. 946; Water- 


town v.: Robinson, 69 Wis. 230, 34 
NW 139. 
43. Robertson v. Roe, 20 F.. Cas. 


No. 11,927, 5 McLean 459. 

[a] Sufficiency of process. — In 
such case a copy of the declaration 
and notice is a_ sufficient service. 
Robertson v. Roe, 20 F. Cas. No. 
11,927, 5 McLean 459. 

Process and notice in action of 
ejectment in general see Ejectment 
§§ 106-108. 

44. Return and proof of service in 
general see Process {32 Cyc 496-518]. 

pede th of defect in return see infra 
§ 4691. 

Dugan v. Baltimore, 70 Md, 1, 
0d. 


Wartrace v. Wartrace, 
Turnp. Go., 2 Coldw. (Tenn,) 515. 
47. Meridian v. Trussell, 52 Miss. 
ala bs 
48. Peo. v. Dwyer, 90 N.. Y. 402, 
2 NYCivProc 379 [aff 27 Hun 548, 
63 Howelr “115 ¢afi~ Lb NYClyProc 
485) ]. 
49. Waiver of objections as to 
‘process: 
In general see Process [382 Cyc 527— 
52 


etc., 


Where an action which purported to 
be against a municipal corporation 
was instituted and there was at- 
tempted service of process, when 
there was no corporation either de 
facto or de jure, the appearance of 
the alleged defendant by attorney 
after incorporation will be presumed 
to refer to the original supposed de- 
fendant in the absence of any show- 
ing that the municipal corporation 
came into court. Winneconne v. Win- 
neconne, 111 Wis. 10, 86 NW 589. 

51. 


6 Kan. 170. 

52. North Lawrence v. Hoysradt, 
supra. 

[a] Appearance by mayor.—North 


Lawrence v. Hoysradt, 6 Kan, 170. 

53. Chicago, etc., R. Co. v. Hitch- 
cock County, 60 Nebr. 722, 84 NW 97, 

54. Chicago, etc., R. Co. v. Hitch- 
cock County, supra. 

55. Oklahoma City v. McWilliams, 
108 Okl. 268, 286 P 417. 

Bases v. Jones, 254 Ill, 521, 98 

57. Ireton v. Baltimore, 61 Md. 
432. See In re Devitt, 4 Sask. L. 479, 
484, 18 WestLR 662 (where appar- 
ently the solicitor for the municipal- 
ity appeared). 


58. State v. Hackmann, 287 Mo. 
156, 229 SW 1082. 
59. Ringling v. Hempstead, 193 


Fed. 596, 113 CCA 464. 

60. Chicago, ete., R. Co. v. Hitch- 
cock County, 60 Nebr. 722, 84 NW 
97; Oklahoma City v. McWilliams, 
108 Okl. 268, 236 P 417. 

61. Chicago, etc., R. Co. v. Hitch- 
he County, 60 Nebr. 722, 84 NW 


North Lawrence v, Hoysradt, | 


a resultant sale and executed there- 

for a release, constituted a waiver. 

7 v. Baltimore, 70 Md. 1, 16 A 
63. Rankin vy. Chariton, 160 Iowa 

265, 189 NW 560, 141 NW 424 (dic- 

tum). « 

[a] Appearance by city attorney 
under authority from city council 
was sufficient to confer jurisdiction 
ayes " ae heck city. Rankin vy. 

ariton, owa 265, 1 
lat we ee 65, 1389 NW 560, 

64. Chicago, etc., R. Co. v. Hitch- 
coer County, 60 Nebr. 722, 84 NW 

65. Cross references: 

Appearance by official counsel as 
waiving objections as to service of 
process see supra § 4691. 

Authority of official counsel: 

Pr Ronee See Supra § 1608 in 43 


To: 
Compromise pending actions se 
supra § 4662. 2 
er judgment see infra -§ 
Duty and power of official counsel 
to represent municipal boards and 
officers see supra § 1608 in 43 C. J. 


Excusing attorney’s failure to appear 


where judgment by default has 

resulted see infra § 4720. 
Ee ere reey. of attorney in 

general see Attorney a i 
iret y and Client §§ 

ant of authorization b Ov 

body to attorney as: hia” 

Affecting corporation’s capacity to 

Sue See supra § 4649. 
eres for demurrer see infra § 


ee ——— — — —— — eS... oa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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generally a municipal officer®* and has the author- 
ity and duty to conduct litigation in which the 
corporation is involved.¢7~ However, the right of 
the governing body to control his actions in ordinary 
civil suits which affect the corporation as an in- 
dividual or which relate to its business affairs has 
been recognized,®* but this right has been denied 
where the litigation relates to matters of police 
regulations and affects the public generally.6® The 
general function of the corporation attorney as pre- 
scribed by statute cannot be varied, nor can his 
authority be diminished by the common council by 
order, resolution, or by-law.‘° He generally repre- 
sents the entire corporation and not any particular 
officer or board thereof." The power of an attorney 
to bind the municipality is the same as that of an 
attorney of an individual or of a private corpora- 
tion,*? but ordinarily the attorney for the munici- 
pality has no greater power in this regard.7? He 
is amenable to judicial rule and restraint,’* the same 
as counsel for other parties." 

Representation by other than official counsel and 
substitution. Counsel other than the official counsel 
or attorney may represent the municipality’® with 
the official counsel’s consent;’* but under some 
statutes the municipal council has no power to 
substitute other counsel for the official counsel in 
the conduct of a pending action,’® although it seems 
that the corporate authorities may employ associate 
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counsel.*® The power of the official counsel, in the 
absence of a statute or ordinance to the contrary, 
to delegate his authority to another, has been rec- 
ognized,°° but under some statutes his right to give 
an effectual consent to the substitution of other 
counsel has been denied.*! His general partner, 
it has been held, cannot appear for the city without 
special authority.82 Under general rules®* a formal 
substitution of attorneys has been held necessary 
where a change of attorneys by a municipal corpora- 
tion is intended.&4 


Authority to institute proceedings. In the ab- 


‘sence of due authorization the official counsel has 


no authority to institute actions on behalf of the 
corporation,®®> but by some statutes the power and 
duty to institute proceedings on behalf of the cor- 
poration in certain specified cases is imposed on 
him.®® There is authority for the view that if a 
corporation counsel brings an action, although not 
directed by the mayor as required by the charter, 
defendant cannot take advantage of the lack of 
authority’? 

Presumption as to authority. In the absence of 
any showing to the contrary it will be presumed 
that a city attorney was authorized to appear on 
behalf of the city®® in bringing an action®’® or in 
defending it.°° Moreover, a presumption in favor 
of the authority of an attorney other than the law 
officer to bring an action may be indulged.®? 


é og See supra’ § 1607 et seq in 43 

67. Hoxsey v. Paterson, 40 N. J. L. 
186; Peo. vy. Dunckel, 69 Misc. 361, 
125 NYS 385; and cases passim this 
section. 

[a] Tlustration.—The attorney of 
a village, employed by its board of 
trustees aS authorized by Village L. 
(Consol. L. c 64) § 89, has authority 
to appear for the village in certiorari 
to review an assessment of property 
by the village assessors, and an ap- 
pearance by an attorney of the as- 
sessors of the village is a nullity. 
Peo. v. Dunckel, 69 Misc. 361, 125 
NYS 385. 

68. Sackett v. Morris, 149 Ill, A. 
152; Flynn v. Springfield, 120 Ill. A. 
266; Portsmouth v. New Hampshire 
Nat. Bank, 76 N. H. 577, 83 A 459. — 

{a] Bule applied where the action 
was brought by certain residents and 
taxpayers to restrain the city and 
its officials from enforcing certain 
ordinances requiring installation of 
water meters. Sackett v. Morris, 
149, Wi AS 152. 

69. Flynn v. Springfield, 120 Ill. A. 
266. 
[a] Action to recover penalties for 
violation of certain ordinances.— 
Flynn v. Springfield, 120 Ill. A. 266. 

70. Hoxsey v. Paterson, 40 N. J. L. 


71. Lowber v. New York, 5 AbbPr 
{mod on other grounds 


Inv. Co., 43 Utah 181, 134 P 603. 

[a] Condemnation proceedings.— 
The corporation counsel of a city, 
representing it in condemnation pro- 
ceedings, has power to bind the city 
by a stipulation as to waiver of dam- 
ages by the owner and exemption of 
assessment on the part of the city. 
Richardson v. Seattle, 97 Wash. 371, 
166 P 639, 168 P 513. 

Authority of attorney in general 
see Attorney and Client §§ 128-183. 

. Power of attorney as to taking ap- 
peals see infra § 4729. 

73. O’Neill v. Chicago, 169 Ill. A. 
546; Peo. v. New York, 11 AbbPr (N. 
Y.) 66; Oklahoma City v. McWilliams, 
108 Okl. 268, 236 P 417. Z 

[a] Ilustrations.—(1) The right 
of a corporation counsel to enter into 
a stipulation not to apply for a sec- 
ond trial in an action to recover the 


possession of land has been denied. 
Peo, v. New York, 11 AbbPr (N. Y.) 
66. (2) Nor can he by stipulation 
provide for the restoration of the cor- 
poration as defendant in an action 
which had been discontinued as 
against the corporation. Peo. v. New 
York, supra. ‘ 

74, Sharp v. New York, 31 Barb. 
(N. Y.) 578, 19 HowPr 193; Lowber 
v. New York, 5 AbbPr (N. Y.) 325 
[mod on other grounds 26 Barb. 262]. 

75. Sharp v. New York, 31 Barb. 
(N. Y.) 578, 19 HowPr 193 (the city 
officers may apply for, and the court 
will grant, protection, if it appears 
that the conduct of the counsel is 
prejudicial to the rights of the city). 

Liability of attorney for contempt 
in general see Contempt § 54. 

76. New York v. Hamilton F. Ins. 
Co., 23 N. Y. Super. 537 [aff 39 N. Y. 
45, 6 Transcr, A. 244, 100 AmD 400]; 
Sutherland v. Winnsboro, (Tex. Civ. 
A.) 225 SW 63. 

Authority of municipal corporation 
to employ counsel in general see 
supra § 1620 in 438 C. J. 

77. New York vy. Exch. F. Ins. Co., 
22 N. Y. Super, 424 [aff 3 Abb. Dec. 
261, 3 Keyes 436, 3 Transcr. A, 206, 
34 HowPr 103]; New York v. Exch. 
F. Ins. Co., 9 AbbPr (N. Y.) 243 note, 
17 HowPr 380. 

78. Hoxsey v. Paterson, 40 N. J. L. 
186. 

79. Hoxsey v. Paterson, supra. 

80. |New York v. Exch. F. Ins. Co., 
9 AbbPr (N. Y.) 248 note, 17 HowPr 


380. See also cases supra note 77. 

81. Hoxsey v. Paterson, 40 N, J. L. 
186. ' 

82. Wilcox v. Clement, 4 Den, (N. 
Be. POU. 

83. See Attorney and Client §§ 
194-200. 

84 Parker v. Williamsburgh, 13 


HowPr (N. Y.) 250. 

85. In re King, 14 Oh. A. 88; Leb- 
anon v. Lebanon, etc., St. R. Co., 1 
Pa. Dist. 563; Philadelphia v. Mc- 
Manes, 15 Phila. (Pa.) 51, 12 WklyNC 
477. 
[a] Dismissal.—Although a_ suit 
was not authorized, the court re- 
tained jurisdiction in order to give 
the municipal council an opportunity 
to enact a resolution authorizing it. 
Lebanon vy. Lebanon, etc., St. R. Co., 
1 Pa. Dist. 563; Philadelphia v. Mc- 
Manes, 15 Phila. (Pa.) 51, 12 WklyNC 


477. 
Ratification of act of counsel in in- 
aaa J proceedings see supra § 


86. Bancroft v. Boston Bldg. 
Comr., 257 Mass. 82, 153 NE 319; 
In re King, 14 Oh. A. 88; Springfield 
v. Springfield Gas Co., 12 Oh. Cir. 
Ct. N.' S. 392, 81 Oh.> Cir... Ct. 446 
[aff 81 Oh. St. 537, 91 NE 11389]; 
State v. Bowers, 4 Oh. Cir. Ct. N. S. 
345, 26 Oh. Cir. Ct. 326 [aff 70 Oh. 
St. 423 mem, 72 NE 1155 mem]; De- 
fiance v. Defiance, 23 Oh. Cir. Ct. 
96; Cincinnati v. Cincinnati St. R. 
Co., 16 OhS&CP 220, 3 OhNPNS 489. 

[a] Enforcement of provisions of 
building law.—A statutory provision 
giving courts jurisdiction in equity 
upon the application of the city of 
Boston by its attorney, of a proceed- 
ing to compel compliance with the 
building law, does not give property 
owners a remedy, as authority to act 
is) vested exclusively in the attorney 
for the city. Bancroft v. Boston 
Bldg. Comr., 257 Mass. 82, 153 NE 


319, 
87. Syracuse v. Roscoe, 66 Misc. 
317,123 NYS 408. 
88. Belleville v. Citizens Horse R. 
ea 152 Dll. 171, 38 NE 584, 26 LRA 


81. 

[a] Petition in intervention. — 
Belleville v. Citizens’ Horse R. Co., 
152 Ill. 171, 38 NE:584, 26 LRA 681. 

89. lIowa.—Rankin v. Chariton, 160 
Towa 265, 189 NW 560, 141 NW 424 
(dictum). — 

Nebr.—Lineoln St. R. Co. v. Lin- 
coln, 61 Neb. 109, 84 NW 802. 

N. Y.—Syracuse v. Roscoe, 66 Misc. - 
317, 1238 NYS 408. ° 

Tex.—O’Connor v. Laredo, (Civ. A.) 
167 SW 1091. 

Wash.—Seattle v. McDonald, 26 
Wash. 98, 66 P 145. 

See Mobile Transp. Co. v. Mobile, 
128 Ala. 335, 30 S 645, 86 AmSR 1438, 
64° LRA. 383 faff 187 "Uy.-S/ 479)" 23 
SCt 170, 47 L. ed. 266] (where the 
court said that the authority of an 
attorney to represent plaintiff corpo- 
ration was sufficiently shown), 

90. Rankin v. Chariton, 160 Iowa 
265, 189 NW 560, 141 NW 424 (dic- 
tum). ¢ 

91. New York v. Exchange F. Ins. 
Co., 3 Abb. Dec. (N. Y.) 261, 3 Keyes 
436, 3 Transcr. A. 206, 34 HowPr 
103 [aff 22 N. Y. Super. 424]: 
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[§ 4693] P. Pleading®’—1. In General. The gen- 
eral rules of pleading®? apply in an action to which 
a municipal corporation is a party,°* except where 
otherwise provided by statute.®® 

[§ 4694] 2. Existence and Character of Corpora- 
tion and Incidents of Incorporation®*—a. In General. 
Where the statute under which a municipal corpora- 
tion is incorporated is judicially noticed,’ it is not 
necessary to allege that it is a municipal corpora- 
tion.°® But where the court cannot take judicial 
notice of the fact of incorporation, the pleading 
must’ show, in some manner, corporate existence.®® 
There is authority for the view that, where the 
cause of action depends upon the statutory class 
to which a municipality belongs, the complaint 
should designate the class,! but where the statute 
requires the court to take judicial notice of the 
class te which a corporate party belongs, it is not 
necessary to plead that fact.? 

Sufficiency of allegations. The fact that the alle- 
gation as to the organization and the existence of 
the corporation is not direct is not necessarily 
fatal,® and particular descriptions of a party have 
been construed as amounting to an allegation that 
it is a municipal corporation* of a particular char- 
acter.° A distinct averment of the existence of a 
municipal corporation is sufficient,® and it is not 
necessary specifically to allege compliance with each 
step in the process of organization.’ An allegation 
by a city that it is a municipal corporation and 
has been for a specified number of years does not 

92. Pleading in: 
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411, 47 AmR 422; Owens v. Dudley, 


fix the date of its incorporation nor preclude it 
from proving the true date. An averment that the 
police board was ‘‘duly appointed, organized and 
acting as such under the laws providing for such 
board’? is not subject to the objection that it does 
not aver that the board was a legally constituted 
one.® 

[§ 4695] b. Admissions. Where the municipality 
appears and makes an affirmative defense, it ad- 
mits its corporate existence.1? There is authority 
for the view that the fact that an action is brought 
against a municipality in its corporate name does 
not necessarily admit the legal existence of defend- 
ant.11 Defendant in an action by a municipality 
admits the corporate existence of plaintiff by set- 
ting up a cross demand against plaintiff in its 
corporate name, and cannot question the existence 
of the corporation.’” 

[§ 4696] c. Plea or Answer Raising Issue as to 
Corporate Character or Existence.'* It has been 
held that an issue as to the corporate existence 
of a plaintiff municipality is not raised by a plea 
of the general issue,!* but there is authority for the 
contrary view in the absence of statute,’® and the 
view has also been taken that a general denial under. 
the code requires proof of corporate existence by 
plaintiff municipality.1¢ A statute which requires 
the question as to corporate existence to be raised 
more specifically in actions by corporations’ has 
been construed as applying to municipal corpora- 
tions.18 Defendant may by the plea of nul tiel 


Michigan,” is a sufficient allegation 


r§§ 4693-4696 


Action by or against: 
County see Counties §§ 382, 3838. 
Private corporation see Corpora- 


rie §§ 2924-2977, 4068-4070, 
School district see Schools and 


School Districts [35 Cyc 
1033, 1039, 1058, 1096, 1106]. 
Town see Towns [38 Cyc 666]. 
Particular action or proceeding 
which municipal corporation 
volved: 
Py otowparer see supra §§ 4611- 


For: 

Compensation of municipal offi- 
cer or agent in general see 
Supra §§ 1180, 1664 in 43 Cc. J. 

Damages.for injury from public 
improvement see supra §8§ 
2792-2795. 

Tort see supra §§ 1991-2003 in 
43 Cc. J. , 

cay ‘eset see Mandamus §§ 572-— 
On: 

Contract 

___ § 2250. 

Municipal bond see supra §§ 4264, 
4265. 


997, 


in 
in- 


in general see supra 


Public improvement contract see 
Supra § 2614. 

Quo warranto relating to municipal 
corporations see Quo Warranto 
[382 Cye 1449]. 

Pleading ordinance in general see 

Supra §§ 926-932 in 48 C. J. 

93. See Pleading [31 Cyc 1]. 

94, Hunt vy. San Francisco, 11 Cal. 
250; McGovern v. Chicago, 202 Tl. 
A. 139 [aff 281 Ill. 264, 118 NE 3]. 

95. See statutory provisions; and 

cases infra §§ 4694-4708 passim. 

96. Cross references: 

Alleging corporate existence of: 

County see Counties § 383. 

Private corporation see Corpora- 
tions §§ 2928-2934, 4068, 4151. 
Pleading charter of municipal corpo- 

ration see Statutes [86 Cyc 1237, 

1239]. 

Raising questions by plea or answer 

see infra § 4696. 

97. See Evidence § 1882. 

98. Montgomery v. Wright; 72 Ala. 


162 Cal. 422, 122 P 1087; Rock Island 
v. Cuinely, 126 Ill. 408, 18 NE 753; 
Morris v. School Trustees, 15 Ill. 266; 
Peo. v. Wilson, 3 Ill. A. 368; Smith 
v. Janesville, 52 Wis. 680, 9 NW 
789; Rains v. Oshkosh, 14 Wis. 372. 

[a] A statute which provides that 
“in an action by or against a corpo- 
ration, the complaint must aver that 
the plaintiff or defendant, as the case 
may be, is a corporation” applies only 
to. cases in which it becomes nec- 
essary to inform the court of the cor- 
porate character of a party to an 
action, and probably the statute re- 
lates to private corporations alone. 
Smith v. Janesville, 52 Wis. 680, 681, 
9 NW 789, 

99. Hard vy. Decorah, 43 Iowa 313. 
See Denver v. Spokane Falls, 7 Wash. 
226, 34 P 926 (apparently an at- 
tempted incorporation under a gen- 
eral statute). 

1. Prichett v.' Stanislaus Co.,, 73 
Cal. 310, 14 P 796, 

2. Brookfield vy. Tooey, 141 Mo. 
619, 43 SW 387; Savannah v. Dickey, 
83 Mo. A. 522, 

8. Lewis v. Hskridge, 52 Kan, 282, 
34 P 892; Hskridge v. Lewis, 51 Kan. 
376, 82 P1104. 

{a] Allegation sufficient.—Organi- 
zation and corporate existence are 
sufficiently alleged by statements as 
to the use and condition of streets 
therein “ever since the organization 
of said city, in August, A. D. 1887, 
as a city of the third class.” Lewis 
v. Eskridge, 52 Kan, 282,34 P 892; 
Eskridge v. Lewis, 51 Kan. 376, 32 
P 1104. 

4 Stier v. Oskaloosa, 41 Iowa 
ST aay v. Butte, 44 Mont. 124, 119 
P 279, 

[a] Describing party as a “city.” 
—Stier v. Oskaloosa, 41 Iowa 353; 
Drew v. Butte, 44 Mont. 124, 119 P 


279. 

5 Clark v. North Muskegon, 88 
Mich, 308, 50 NW 254. 

[a] Village corporation.—In an 


action against a village, a declara- 
tion describing defendant as, “the 
village of North Muskegon, a mu- 
nicipal corporation of the State of 


of its corporate existence and char- 
acter as the plain inference is that 
it is a village corporation, duly or- 
ganized. Clark vy. North Muskegon, 
88 Mich. 308, 50 NW 254. 

6. Crockett v. Barre, 66 Vt. 269, 
29 A 147. 

7. Crockett v. Barre, supra, 

[a] Allegation of acceptance of 
charter by majority of legal voters 
unnecessary.—Crockett v. Barre, 66 
Wit. 2695-29 ATA. 

8. Eustis v. Henrietta, (Tex. Civ. 
A.) 37:SW 6382. 


9. Huntington v. Boyd, 25 Ind. A. 
250, 57 NE 939. 
10. Erie v. Phelps, 56 Kan. 135, 


He 836; Hubank v. Edina, 88 Mo. 
50. 
11. Hornbrook v. Elm Grove, 40 
W. Va. 548, 21 SE 851, 28 LRA 416. 
Defendants in quo warranto pro- 


ooees see Quo Warranto [32 Cye 


1445]. 

12. McKnight v. Mineral Point, 1 

Pinn. (Wis.) 99. 

13. Cross references: 

Judicial notice of statutes under 
which municipal corporations in- 
corporated see Hvidence § 1882. 

Raising question as to corporate ex- 
istence of private corporation ‘see 
Corporations §§ 2936-2942, 4151. 

Verification of answer or denial see 
infra § 4707. 

14. Orono v. Wedgewood, 44 Me. 


49, 50, 69 AmD 81; Roxbury v. Hus- 


ton, 37 Me. 42. 

“By pleading the general issue, 
defendants admit the corporate 
istence of the plaintiff, and are 
afterwards permitted to contest it.” 
Orono v. Wedgewood, supra. 

15. Smith v. Adrian, 1 Mich. 495 
(dictum); McKnight v. Mineral Point, 
1 Pinn. (Wis.) 99 (dictum). See Cor- 
porations § 2936. 

16. Denver v. Spokane Falls, 7 
Wash. 226, 34 P 926. : 

17. See Corporations §§ 2936, 2939. 

18. Smith v. Adrian, 1 Mich: 495. 

[a] Ilustration.—Statute provid- 
ing that it is not necessary in a suit 
by corporation organized under the 
laws of the state for plaintiff to. 


the 
ex- 
not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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| §§ 4696-4699] 


corporation raise the question as to the corporate 
existence of plaintiff municipality.19 

Plea by defendant sued as municipal corporation. 
The rule has been laid down that a bare denial 
will not put in issue the corporate character of a 
defendant municipality,?° but defendant may, when 
sued as a corporation, raise the question as to cor- 
porate existence by a proper plea in abatement.?1 
A plea which in one part denies corporate exist- 
ence and in another part amounts to an admission 
of such existence is ineffective.?? 

[§ 4697] 3. Designation and Description of Par- 
ties.22 The correct corporate name of the corpo- 
rate defendant should be used in the pleading,?# 
and a statutory provision that a particular mu- 
nicipal department shall be sued in a specified 
name should be complied with.2° Where an action 
is brought against officers of a municipality as 
such, the word ‘‘as’’ should precede their official 
designation.2® A mistake in the caption of the 
complaint in an action against municipal officers, 
as to their official designations, is not. fatal if 
the allegations in the body of the complaint show 
with sufficient certainty the real capacity in which 
they are parties to the action.*” The complaint in 
an action by a corporation need not show the names 
of the individuals filling the offices of mayor and 
councilmen.*® 

Misnomer in obligation sued on. In an action 
by a municipal corporation on an obligation running 
to it in a wrong name, the complaint should aver 
that defendant bound himself to plaintiff by the 
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name contained in such obligation.?® 

[§ 4698] 4. Complaint or Bill*°—a. In General. 
Under general rules*! the complaint must allege 
all the facts on which liability may be. predicated 
in an action by*? or against®* a municipal corpora- 
tion. Where an action is brought on a claim 
against the original city, but after its consolidation 
with another city, the complaint must state the 
facts showing that the cause of action accrued 
against the original city prior to its consolidation.** 
Under general rules®® plaintiff need not allege facts 
to show that his cause of action against a munici- 
pality is not barred by a statute of limitations.®® 

Funds available and character of indebtedness.?7 
While the rule has been laid down that it is not 
necessary to allege the amount in a fund from which 
the claim sued on is payable,®* a complaint which 
shows that the debt on which the action is based 
was illegally contracted has been held insufficient.?? 

The venue’? is sufficiently disclosed by plaintiff’s 
pleading where the action is entitled in a court of 
a particular county and in the body of the plead- 
ing defendant municipality, in which the facts con- 
stituting the cause of action occurred, is stated 
to be in such county.*! 

[§ 4699] b. Capacity and Authority of Corpora- 
tion, Officer, or Board. While there is authority for 
the view that, where the right of action against a 
municipal corporation depends on whether certain 
acts are within the scope of its corporate powers, 
facts, from which-the conelusion that the particular 


prove its corporate existence unless 
defendant pleads in abatement or 
gives notice under his plea that plain- 
tiff is not a corporation. Smith v. 
Adrian, 1 Mich. 495. 

19. Lewiston .v. Proctor, 
414. . 

Plea of nul tiel corporation in ac- 
tions involving private corporations 
see Corporations §§ 2937-2942, 4068. 

20. Stier v. Oskaloosa, 41 Iowa 
353. 

21. Winneconne v. Winneconne, 
111 Wis. 10, 86 NW 589. 

{a] Unconstitutionality of statute. 
—A municipality sued as a defend- 
ant may plead by way of abate- 
ment its nonexistence because the 
statute under which defendant had 
attempted to incorporate had been de- 
elared unconstitutional, and the fact 
that a curative act had been passed 
before trial does not render the plea 
ineffective. Winneconne v. Winne- 
conne, 111 Wis. 10, 86 NW 589, 

22. Connersville v. Wadleigh, 6 
Blackf. (Ind.) 297. 

[a] TWustration.—Where an 


20) Ti. 


ac- 


tion is brought against the presi- 


dent and trustees of a named town, 
a plea that “defendants” say there 
is no body corporate known by the 
name of “the president,’ etc., was 
bad as “defendants” was construed 
as meaning ‘‘the president,” etc,, and 
therefore an admission. Connersville 
v. Wadleigh, 6 Blackf. (Ind.) 297. 
23. Cross references: 
Actions in name of corporate officers 
in general see supra § 4660. 
Objections and waiver see infra § 
4708. 


Use of corporate name in general see 
supra §§ 4658, 4659. 
24. Boon v. Jackson, 98 Ga. 490, 

25 SE 518; Barker v. Phelps, 39 Mo. 

A. 288. See aiso supra §§ 4658, 4659: 
fa] Im an action against an offi- 


. cer of an alleged corporation, it was 


held error to describe the corporation 
as “The Village of Jericho Springs” 
as the only name under which _ it 
could be incorporated was “The In- 
habitants of the Village of Jericho 
Springs.” Barker vy. Phelps, 39 Mo. 
A, .288. 


Amendment of pleading in respect 
of the corporate name see infra 
4706. 

Names and description of parties 
in complaint in general see Pleading 
[31 Cyc 96-99]. : ; 

25. Peo. v. Emerson, 102 Misc. 183, 
169 NYS 297. 

[a] “The Department of Health of 


The City of New York.’—Peo. Vv. 
Emerson, 102 Misa, 183, 169 NYS 297. 

fe Bennett v. Whitney, 94 N. Y. 
302. 

27. Owens v. Dudley, 162 Cal. 422, 
122 P 1087. 

28. Powers v. Decatur, 54 Ala. 
214, 

29. Ft. Wayne v. Jackson, 7 


Blackf, (Ind.) 36. 

30. Designation and description of 
parties see supra § 4697. 

Pleading corporate existence and 
character of corporation see supra 

4694. 
ek See Pleading [31 Cyc 100 et 
seq]. 

ax Denver v. Republican Pub. Co., 
60 Colo. 571, 155 P 311. 

[a] Complaint held insufficient in 
an action by a city to recover back 
money alleged to have been paid in 
excess of the amount due under. a 
particular contract. Denver vy. Re- 
publican Pub. Co., 60 Colo. 571, 155 
P 311. 

[b] Complaint held sufficient (1) 
in an action by a city to cancel cer- 
tain water rights obligations on the 
ground of fraud and collusion. Gold- 
field v. MacDonald, 52 Colo. 148, 119 
P 1069. (2) A bill to recover pro- 
ceeds of insurance on real property, 
in which money of plaintiff munici- 
pality had wrongfully been invested 
was framed on the theory of pur- 
suing and recovering money unlaw- 
fully taken from the village treas- 
ury and traced into the realty de- 
scribed and the bank deposit, was not 
a bill to enforce the invalid contract, 
and was not demurrable. Reed City 
v. Reed City Veneer, etc., Works, 165 
Mich. 599, 131 NW 385. eae 

33. Ala.—Grambs vy. Birmingham, 
202 Ala. 490, 80'S 874. 

Cal.—Bigelow v. Los Angeles, 141 


Cal-503,-75) P 114. 

Colo.—Walpole vy. Pueblo, 12. Colo. 
A. 151, 54 P 910. 

Ga.—Whigham v. Gulf Refining 
Co., 20 Ga. A. 427, 93 SE 238. 

Ill.— Lefkovitz v. Chicago, 238 Ill. 
23, 87 NE 58. 

Ind.—Rushville v. Morrow, 54 Ind. 
A. 538, 101 NE 659. 

Iowa,—Pardey v. - Mechanicsville, 


9 Kan. 


‘101 Iowa 266, 70 NW 189. 


"reais ee v. King, 


Minn.—Adams vy. Minneapolis, 20 
Minn. 484, - 


Mo.—Mitchell v. Clinton, 99 Mo. 
153, 12 SW 793. 
Mont.—Leggat v. Butte, 54 Mont. 


137,168 BP-38. 

Nebr.—Clearwater v. Garfield, 65 
Nebr. 697, 91 NW 496. 

N. Y.—Reining vy. Buffalo, 102 N. 
Y. 308, 6.NE 792: 

N. C.—Dockery v. Hamlet, 162 N. 
C. 118, 78 SE 138. 

41 Or. 


Or.—Philomath v. 
289, 68 P 808. 
Tex.—Parsons v. Ft. Worth, 26 Tex. 
Civ. A.°273, 68 SW 889, 
Wash.—Lenhart vy. 
Wash. 168, 149 P 650. 


Ingle, 


Hoquiam, 86 


Wis.—Dorsey v. Racine, 60 Wis., 
292, 18 NW. 928. 
[a] Statutory liability. — Clear- 


water v. Garfield, 65 Nebr. 697, 91 
NW 496. 
34. Adams y. Minneapolis, 20 
Minn. 484. { 
35. See Limitations of Actions §§ 
700-704. 


36.. Arnold v. North Tarrytown, 
137 App. Div. 68, 122 NYS 92 [aff 
203 N. Y. 5386 mem, 96 NE 1109 mem]. 

37. Fund out of which judgment 
payable see infra § 4724. 

Lack of funds as defense see supra 
§ 4675. { 

38. Marin Water, etc., Co. v. Sau- 
salito, 168 Cal. 587, 148 P-767. 

39. Whigham v. Gulf Refining Co., 
20 Ga. A, 427, 93 SH /238. 

40. Venue see supra § 4680. 

41. Guest v. Church Hill, 90 Md. 
689, 45 A 882. ; 

venue in general 


Pleading see 
Pleading [31 Cyc 94], 


4480 [44 C.3.] 


power exists may be drawn, should be alleged,* 
it is not always necessary for the corporation to 
show in its complaint that the transaction on which 
it bases its cause of action was within its powers.*# 
Moreover, it is usually held that, where judicial 
notice is taken of the statute under which it is 
incorporated and of its powers,** it is not necessary 
for a municipal corporation specifically to allege 
that it has legal capacity to sue,*> nor is it neces- 
sary that other corporate powers should be pleaded 
in the complaint in an action by*® or against*” the 
Where an action is brought by the 
proper officer in the name of the corporation, it is 
not necessary in the first instance to plead that 
the corporation authorized the bringing of the ac- 


corporation. 


42. Mitchell vy. Clinton, 99 Mo. 
153, 12 SW 793. 
43. Weston v. Greene County 


Bank, (Mo. A.).192 SW 126. 

44, See Evidence § 1882. 

45. Janesville v. Milwaukee, 
ReeGowpi. Wass. 484, 

Capacity to sue in general see 
supra § 4649. 3 

46. Perryman v. Greenville, 51 
Ala. 507; Case v. Mobile, 30 Ala. 
538 (dictum); O’Connor v. Laredo, 
(Tex. Civ. A.) 167 SW 1091; Wright 
v. San Antonio, (Tex. Civ. A.) 50 
Sw 406 [writ of error refused 93 
Tex. 723]. 

Pleading charter of municipal cor- 
poration in general see Statutes [36 
Cye ~1237,. 4239). .1 


ete., 


47. Dwyer v. Brenham, 65 Tex. 
526. 
48. Lincoln St. R. Co. v. )Lincoln, 


61 Nebr. 109, 84 NW _ 802. : 

49. Syracuse v. Roscoe, 66 Misc. 
BUT 123. NYS 4038; O'Connor. ¥v. 
Laredo, (Tex. Civ. A.) 167 SW 1091; 
Seattle v. McDonald, 26 Wash. 98, 
66 P 145. 

[a] Although the city charter 
prohibits the corporation counsel 
from commencing an action unless 
directed by the mayor, the complaint 
need not allége that the mayor has 
directed the corporation counsel to 
bring the action. Syracuse v. Ros- 
coe, 66 Mise. 317, 123 NYS 403. 

50. Frankfort v. Capital Hotel Co., 
188 Ky. 754, 224 SW 197. 

Actions by or against municipal 
officers or departments in general see 
supra § 4660. 

51. Cross references: . 
Alleging compliance with conditions 

precedent in actions against mu- 

nicipal corporations for torts see 

supra §§ 1999, 2000 in 43 C. J. 
Conditions precedent in general see 

supra §§ 4663-4674. 


Objections and waiver see infra § 
4708. 
Pleading on appeal under certain 


statutes from allowance or disal- 

lowance of claim see supra § 4642. 

52. See Actions § 83. 

Pleading compliance with condi- 
tions precedent in general see Plead- 
ing [31 Cyc 107, 108]. 


] 
53. See supra §§ 4664-4674. 
54. See infra § 4728. 
55. Ala.—Grambs v. Birmingham, 


202 Ala. 490, 80 S 874; Bland v. 
Mobile, 142 Ala. 142,37 S 843; Barret 
v. Mobile, 129 Ala. 179, 30 S 36, 87 
AmSR 54. : 

Cal.—Farmers, etc., Bank v. Los 
Angeles, 151 Cal. 655, 91 P 795; Bige- 
low v. Los Angeles, 141 Cal. 503, 
75 P 111; Adams v. Modesto, 6 Cal. 
Unrep. Cas. 486, 61 P 957 [decided 
on other grounds 131 Cal. 501, 63 P 
1083]. 


Colo.—Walpole v. Pueblo, 12 Colo., 


AY aib1, 54° P9240: 

Ga.—Augusta v. Marks, 124 Ga. 
365, 52 SE 539; Columbus v. Mc- 
Daniel, 117 Ga. 828, 45 SE 59; Saun- 
ders v. Fitzgerald, 113 Ga. 6139, 38 
SE 978; Maddox v. Randolph County, 
65 Ga., 216. 


{ 
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tion.*8 


Giving Notice.** 


must be alleged 


Ill.—Walters v. 240 Ill. 
259, 88:-NE 651. 

Ind.—Rushvyille v. Morrow, 54 Ind. 
A. 538, 101 NE 659. 

Iowa. — Pardey v. Mechanicsville, 
101 Iowa 266, 70 NW 189. 
greet eeiapiape Vipeioing.” iy skoar. 
ou, 

Mont.—Leggat v. Butte, 54 Mont. 
137, 168 P 38. ; 

Nebr.—Lineoln v. Finkle, 41 Nebr. 
575, 59 NW 915; Dayton v. Lincoln, 
39° Nebr. 74, 57 NW 754; Lincoln 
v. Grant, 38 Nebr. 369, 56 NW 995. 

N. Y.—Reining v. Btffalo, 102 N. 
Y. 308, 6 NE 792, 793; Commonwealth 
Water Co. v. Castleton, 192 App. 
Div. 697, 188 NYS 753 [rev 171 NYS 
542]; Schleicher v. Mt. Vernon, 107 
App. Div. 584, 95 NYS 326; Smith 
v. New York, 88 App. Div. 606, 85 
NYS 150; Krall v. New York, 44 App. 
Div. 259, 60 NYS 661; Kennedy v. 
New York, 34 App. Div. 311, 54 NYS 
261 [aff 18 Misc. 303, 41 NYS 1077]; 
White v. New York, 15 App. Div. 440, 
44 NYS 454; Foley v. New York, 1 
App. Div. 586, 37 NYS 465; Arthur 
v. Glens Falls, 66 Hun 136, 21 NYS 
81; Ryan v. Schenectady, 91 Misc. 
296, 154 NYS 890; Vermeule v. Corn- 
ing, 166 NYS 546 [rev on other 
grounds 186 App. Div, 206, 174 NYS 
220 (aff 230 N. Y. 585 mem, 130 NE 
903 mem)]; Merz v. Brooklyn, 11 
NYS 778 [aff 128 N. Y. 617 mem, 28 
NE 253 mem]; Denair v. Brooklyn, 5 
NYS 835. But see Nagel v. Buffalo, 
34 Hun 1 (holding that plaintiff need 
not allege compliance with a stat- 
ute providing for the presentation 
of claim, and that no action could 
be brought until after the expiration 
of a specified time after presenta- 
tion). 

Or.—Richardson v. Salem, 51 Or. 
125, 94 P 34; Philomath v. Ingle, 41 
Or, 289, 68 P 803. 


Ottawa, 


Tex.—Parsons v. Ft. Worth, 26 
Tex, Civ. A. 273, 68 SW 889. 
Wash.—Lenhart v. Hoquiam, 86 


Wash. 168, 149 iP 650; Collins: -v. 
Spokane, 64 Wash. 158, 116 P 663, 35 
LRANS 840; Jurey v. Seattle, 50 
Wash. 272, 97. .P 107. | 

Wis.—O’Donnell v. New London, 
113 Wis. 292, 89 NW 511 [overr Davis 
v. Appleton, 109 Wis. 580, 85 NW 
515 as to nature of statute involved]; 


Flieth v. Wausau, 98 Wis. 446, 67 
NW 7381: Sowle v. Tomah, 81 Wis. 
849, 51 NW 571; Hiner v. Fond ‘du 


Lac, 71 Wis. 74, 86 NW 632; Dorsey 
v. Racine, 60 Wis. 292, 18 NW 928. 

[a] Allegations held sufficient.— 
Hisenmenger v. St. Paul Water Bd., 
44 Minn. 457, 47 NW 156. 

[b] Construction of complaint.— 
The court has construed a complaint 
as averring that defendant city, 
which was a municipality, was a 
city of the third class ,at the time 
the action accrued and so within a 
statute requiring presentation of no- 
tice. Lenhart v. Hoquiam, 86 Wash. 
168, 149 P 650. 

{[c] Furnishing information fot 
investigation.—In an action by a 
county assessor against a municipal 


r§§ 4699-4700 


Thus it is not necessary that the authority 
of an attorney to represent a plaintiff corporation 
shall appear on the face of a complaint.*® 
plaint has been upheld as showing the capacity of 
a board of councilmen to sue.°° 

[§ 4700] c. Presentation of Claim or Demand or 


A com- 


In accordance with the general 


rule,°* where presentation of a claim or demand 
or giving notice, or rejection, is a condition prece- 
dent to the right of action,®? or to the recovery 
of costs,°* presentation of a claim or giving notice®> 
within a specified time,°® and rejection or failure 
to adjust or to pay,®’ or a waiver, or excuse for 
nonperformance, of such conditions precedent,** 


in the complaint. The complaint 


corporation to recover compensation 
for facilitating the collection of 
taxes, plaintiff must allege not only 
the presentation of his claim, but 
also the furnishing of data for an in- 
vestigation into the value of his 
Services. Walpole y. Pueblo, 12 Colo. 
A. 151, 54 P 910. 

[d] Recovery of costs.—(1) Alle- 
gation necessary. Atchison y, King, 
9 Kan. 550. (2) Complaint held sufii- 
cient in respect of the presentation 
of notice in writing. Enterprise v. 
Fowler, 38 Kan. 415, 16 P 703; Abi- 


lene v. Hendricks, 36 Kan. 196, 13 
Plt. 
56. Hastings v. Foxworthy, 45 


Nebr. 676, 68 NW 955, 34 LRA 321; 
Winter v. Niagara Falls, 190 N. Y. 
198, 82 NE 1101, 1283 AmSR 540, 13 
AnnCas 486; Bernreither v. New 
York, 123 App. Div. 291, 107 NYS 
1006 [aff 196 N. Y. 506 mem, 89 NE 
1096 mem]; Biggs v. Geneva, 100 
App. Div, 25, 90 NYS 858 [aff 184 
N. Y. 580 mem, 77 NE 1182 mem]; 
Jewell v. Ithaca, 72 App. Div. 220, 76 
NYS 126 [aff 36 Mise. 499, 783 NYS 
953]; Learned v. New York, 21 Misc. 
601, 48 NYS 142; Norton v. New 
York, 16 Misc. 303, 38 NE 90; Daniels 
v. Racine, 98 Wis. 649,,74 NW 553. 
ee also cases supra text and note 


57. Leggat v. Butte, 54 Mont. 137, 
168 P 38; Casey v. New York, 217 
N.. Y.. 192; 111 NE %64: Russelliieva 
New York, 1 Daly (N. Y.) 263; George 
v. New York, 42 Misc. 270, 86 NYS 
610. See Davidson v. White Plains, 
197% Ni’ W.= 266, 90 “NB S2hmugiaile 
ure of plaintiff to allege in his com- 
plaint, in an action against the vil- 
lage, that certain commissioners had 
unreasonably refused to audit and 
certify plaintiff's claim, makes the 
complaint demurrable). 

{a]_ Sufficiency of allegation.—(1) 
An allegation in a complaint that 
“said claim has not been adjusted 
or paid’ is not sufficient to show 
that the officer to whom it was pre- 
sented ‘neglected er refused” to ad- 
just or pay. Casey _v. New York, 
217 NNY. 192,,111 NE 764: (2) Nor 
is an aliegation that ‘no adjustment 
or payment of the same has been 
made.”’ George v. New York, 42 
Misc. 270, 86 NYS 610. (3) But an 
allegation that the city had not 
settled or adjusted, or offered to set- 
tle or adjust, such claim has been 
held sufficient to show neglect or 
refusal. Sweeting v. Staten Island,. 
ete. R. Co., 176 App. Div. 494, 162 
NYS 961. 

[b] Statute applicable to a pro- 
ceeding by petition in the surrogate’s 
court to obtain an order for the 
payment to the next of kin of a 
decedent of certain moneys: paid to 
the comptroller by the public admin- 
istrator of the city of New York for 
the benefit of the decedent’s next of 


kin. In re Rooney, 26 Misc. 106, 
56 NYS. 855. 
58. New Decatur v. Chappell, 2 


Ala. A. 564, 56 S 764; Lincoln v. Fin- 
kle, 41 Nebr. 575, 99 NW 915; Winter 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4700-4701] 


should ordinarily show notice or presentation to 
the proper officer or body,®® but it has been held 
that an allegation that a notice was served upon 
defendant municipality is sufficient to permit proof 
that the service was upon the proper officer.®® 
Plaintiff is not required to set forth in his petition, 
or to attach thereto, a copy of the written claim 
or demand which he presented as a condition prece- 
dent to the action.*! 

Failure to present claim as ‘‘bar.’’2 It has been 
held that the complaint must show due presentation 
under a statute providing that failure to present the 
claim within a specified time shall be a bar to an 
action against the municipality,®* but in construing 
a statute making the failure to present a claim 
within a specified time a bar to the claim, it has 
been held that the complaint need not show presen- 
tation,** and that the failure to present should be 
set up by defendant corporation,® these different 
conclusions being based on different views as to 
whether such a statute creates a condition prece- 
dent.® 

Itemization®’ and verification.°® Where a statute 
providing for the presentation of a claim as a con- 
dition precedent requires that the claim shall be 
itemized®® or verified,“° compliance with such re- 
quirements should be alleged in the complaint. 

Time for investigation, adjustment, or payment.”1 
The complaint must show compliance with statutory 
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provisions for a specified, interval between presen- 
tation of the claim and the bringing of action or 
for a specified time after presentation for payment 
or rejection.” 

Particular actions.7? A statutory requirement, 
that the moving papers shall show the presentation 
of a claim to a specified officer and his neglect or 
refusal to adjust or to pay within a specified time, 
has been held not applicable to a claim against 
an independent board which has a corporate exist- 
ence separate from the municipality.” 

[§ 4701] 5. Plea, Answer, and Affidavit of De- 
fense**—a. In General. Under general rules’* new 
matter or affirmative defenses must be specially 
pleaded in an action by’ or against’® a munici- 
pality, and this applies to the defense of ultra vires 
in an action on contract.7® <A statutory provision 
forbidding an extension of time to a corporation 
to answer or demur in certain specified actions, ex- 
cept on notice to plaintiff’s attorney, has been held 
applicable to municipal corporations,®° as has a 
statute authorizing a judgment by default in cer- 
tain actions unless defendant corporation serves with 
its answer or demurrer a copy of an order direct- 
ing the issues to be tried.®4 

Statute of limitations. Under the general rule®? a 
special statute of limitations must be pleaded by 
defendant corporation in order that it may claim 
the benefit of it,°* but a failure specifically to refer 


v. Niagara Falls, 190 N.. Y. 198, 82 
NE 1101, 123 AmSR 540, 13 AnnCas 
486; Jewell v. Ithaca, 72 App. Div. 
220, 76 NYS 126 [aff 36 Misc. 499, 
73 NYS 953]; Ehrhardt v. Seattle, 
33 Wash. 664, 74 P 827; Born v. 
Spokane, 27 Wash. 719, 68 P 386. 

59. Watts v. New York, 133 App. 
Div. 400, 117 NYS 612; Ryan v. Sche- 
nectady, 91 Misc. 296, 154 NYS 890. 

60. Burnette v. St. Joseph, 112 
Mo. A. 668, 87 SW 589. 

61. Augusta v. Marks, 124 Ga. 
365, 52 SE 539; Columbus v. Mc- 
Daniel, 117 Ga. 823, 45 SE 59. 

62. Failure to present as “har’’ 
see supra § 4666. 

63. Winter v. Niagara Falls, 190 
N. Y. 198, 82 NE 1101, 123 AmSR 
540, 18 AnnCas 486. See Dockery 
Vv. tamilet, 162) Nec: 108) 78 SH 13 
(where the complaint was held de- 
murrable because it showed non- 
compliance with statutory provi- 
sion). Contra Hawley v. Johnston, 
40 App. Div. 568, 58 NYS 49. 

64. Alabama City, etc., R. Co. v. 
Gadsden, 185 Ala. 263, 64 S 91, Ann 
Cas1916C 573; Huntsville v. Gooden- 
rath, 13 Ala. A. 579, 68 S 676; Bir- 
mingham y. Darden, 1 Ala. A, 479, 55 
$' 1014. ° 


65. See infra § 4702. 
66. See supra § 4666. 
67. Necessity for itemization see 


Supra § 4669. 

68. Necessity for verification see 
supra § 4669. 

69. Commonwealth Water Co. v. 
Castleton, 192 App. Div. 697, 183 NYS 
753 [rev 171 NYS 542]; Richardson 
vy. Salem, 51 Or. 125, 94 P 34. 

70. Commonwealth Water Co. v. 
Castleton, 192 App. Div. 697, 183 NYS 
753 [rev 171 NYS 542]; Richardson 
ve salem, 51 Or: 125, 94 P 34. 

71. See supra § 4678. 

72. Saunders v. Fitzgerald, 113 
Ga. 619, 38 SE 978; Casey v. New 
Mork clon. Ye 5192, 111 INE! 164 5 
Reining v. Buffalo, 102 N. Y. 308, 

6 NE 792; Commonwealth Water Co. 
v. Castleton, 192 App. Div. 697, 183 
NYS 753 [rev 171 NYS 542]; Thrall 
v. Cuba Village, 88 App. Div. 410, 
84 NYS 661; Russell v. New York, 
1 Daly (N. Y.) 263; George v. New 
York, 42 Misc. 270, 86 NYS 610; In 
re Rooney, 26 Misc. 106, 56 NYS 855; 
Vermeule v. Corning, 166 NYS 546 
[rev on other grounds 186 App. Div. 


‘mem, 130 NE 903 


206, 174 NYS 220 (aff 230 N. Y. 585) 
mem) J. 

[a] Allegation insufficient. — An 
allegation in an amended complaint 
that a claim had been presented be- 
fore action was,brought and that the 
municipal authorities had failed and 
neglected for more than the time 
specified in the statute to act upon 
it is insufficient where there is noth- 
ing to show that the claim was pre- 
sented more than the required num- 
ber of days before the action was 
brought, as the statute contemplates 
that action should not be brought 
until after the claim had been acted 
on, or until after there had been a 
failure to act thereon within the time 
specified. Saunders v. Fitzgerald, 
113 Ga. 619, 38 SE 978. 

73. Action for tort see supra §§ 
1999, 2000 in 43 C. J. : 

74, Peo, yveseraig, 232) Nw Y¥. 125; 
133 NE 419. , 

{a] Board of education of the city 
of New York.—Peo. v. Craig, 232 N. 
Yovi25, 1338 Ne 419. 

75. Cross references: i 
Evidence admissible under pleadings 

see infra § 4709. : 
Issues, proof, and variance see infra 

4709. 
Pita, answer, and affidavit of de- 
fense: ; 

Generally see Pleading [381 Cyc 

126-240]. 

In action: 

By taxpayer see supra § 4616. 


For tort see supra § 2002 in 43 
Cid 
On: 
Contract in general See supra 
§ 2250. 
Municipal bond see supra § 
4265. 
Municipal improvement con- 
tract see supra § 2614. 
Setting up: 


Failure to present claim or give 
notice see infra § 4702. 
Want of corporate existence see 
supra § 4696. 
See Pleading [31 Cyc 215, 218]. 
Weston v. Greene County 
(Mo, A.) 192 SW 126; New 
York v. Matthews, 180 N. Y. 41, 72 
NE 629; O’Connor v. Laredo, (Tex. 
Civ. A.) 167 SW 1091; Milwaukee v. 
Herman Zoehrlaut Leather Co., 114 
Wis. 276, 90 NW 187. 
[a] Authority to bring action.— 


The rule has been laid down that 
the objection that the city attorney 
was not authorized to bring the ac- 
tion as required by the city charter, 
if a valid objection, should have been 
taken by plea or answer. O’Connor 
v. Laredo, (Tex. Civ. A.) 167 SW 
1091; Milwaukee v. Zoehrlaut, 114 
Wis. 276, 90 NW 187. 

78. U. S—New York v. Jersey 
City Third Nat. Bank, 221 Fed. 175, 
1387 CCA 75; Ironton v. Harrison 
Constr. Co., 212 Fed: 353, 129 CGA 
29 (applying law of Ohio). 

Ala.—Huntsville v. Goodenrath, 13 
Ala. A. 579, 68 S 676. 

Ill.—Chicago v. Peck, 196 Ill. 260, 
63 NE 711 [aff 98 Ill. A. 434]. 

Iowa.—Fitzgerald v. Sharon, 143 
Iowa 730, 121 NW 528; Ryan v. Lone 
Tree, 122 Iowa 420, 98 NW 287. 

Ky.— Winchester v. Winchester 
Water Works Co., 149 Ky. 177, 148 
SW _ 1, AnnCasi914A 1258; Louisville 
v. Gosnell, 61 SW 476, 60 SW 411, 
22 KyL 1524. 

Mo.—Skinner, etc., Stationery Co. v. 
St. Louis Bd. of Education, 182 Mo. 
A. 541, 165 SW 835. 

N. Y.—McNulty v. New York, 168 
NE Ys LUT, 200 UN Beta: Shares 60) Atop: 
Div. 250, 70 NYS 133]; Brennan y. 
Albany, 143 App. Div. 752, 128 NYS 
334 (dictum); Ocorr, ete., Co. v. Lit- 
tle Falls, 77 App. Div. 592, 79 NYS 
251 [aff 178 N. Y. 622, 70 NE 1104]; 
Richmond County S. P. Cc. CG. v. New 
York, 73 App. Div. 607, 77 NYS 41. 

Okl.—Michael v. Atoka, 76 Okl. 
266, 185 P 96. 

[a] Exhaustion of appropriation. 
—McNulty v. New York, 168 N. Y. 
117, 61 NE 171, 

[b] Indebtedness exceeding 
amount permitted.—Winchester  v. 
Winchester Water Works Co., 149 
Ky. 177, 148 SW 1, AnnCasi1914A 1258. 

[c] Plea or answer sufficient.— 
Defense that indebtedness was in ex- 
cess of constitutional limitation. 
chants v. Atoka, 76 Okl. 266, 185 P 


79. See supra § 2250. 
80. Moran. v. Long Island City, 
101 N. Y. 439, 5 NE 80 [rev 38 Hun 


122]. 

81. See infra § 4720. 

82. See Limitations of Actions § 
718. 

83. Arnold v. North Tarrytown, 


137 App. Div. 68, 122 NYS 92 [aff 


t 
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to a charter provision®‘ fixing a special period of’ 


limitations in an ‘action against a municipality is 
not fatal where sufficient facts are pleaded to indi- 
cate that the charter provision in question is relied 
on.® 

Affidavits of defense. A statutory provision re- 
quiring an affidavit of defense*® to be filed with pleas 
in certain cases has been held binding on a munici- 
pal corporation,®’ although municipalities are some- 
times exempt by statute from filing affidavits of 
defense in certain cases.*® 

[§ 4702] b. Noncompliance with Requirement as 
to Presentation of Claim or Giving Notice. Where 
a statute providing for the presentation of a claim 
is construed as not creating a condition precedent 
to the right of action,’® defendant must raise the 
defense by proper pleading.®° It has been held that 
in such ease noncompliance must specifically be 
pleaded ;°1 but there is authority for the view that 
failure to present can be shown under the plea of 
the general issue.9? Where presentation of a claim 
or giving notice is a condition precedent, compliance 
with the statute must be pleaded by plaintiff,°* in 
order that he may give proof of compliance; it is 
not necessary for defendant corporation specifically 
to set up noncompliance in his answer,®® and it may 
by demurrer take advantage of the failure of plain- 
tiff properly to plead compliance.®® In various cases 
in which plaintiff has alleged compliance with such 
conditions precedent, the answer of defendant has 
been held sufficient to raise an issue in this regard.” 

[§ 4703] c. Form and Language.°® Under cer- 
tain statutes®® the rule which requires a defendant 
to answer positively as to the facts alleged in a 
verified complaint which are presumably within his 
knowledge applies to municipal corporations,! and 


208 N. Y. 5386 mem, 96 NE 1109 
mem]. But see Yablonsky v.- New] thereof’’). 
York, 128 Misc. 469, 219 NYS 121 
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statute in order to obtain the benefit 
But see Russell v. New 
York, 1 Daly (N. Y.) 263 (where the 


£§§ 4701-4705 
in any event an answer that defendant corporation 


has no knowledge or information in respect of 
certain allegations and therefore denies the same 


is insufficient where such a denial is not recognized 


by the statute.2 But under other statutes which 
permit a denial of ‘‘any knowledge or informa- 
tion sufficient to form a belief,’’? it has been held 
that a defendant corporation may make such a denial 
of the allegation of the complaint that a claim 
required as a condition precedent was duly pre- 
sented;* but in, respect of an individual defendant 
in an, action by a municipality, the rule has been 
laid down that such a denial as to the truth of 
allegations which relate to matters of public record, 
open by law to public inspection and with knowl- 
edge of which defendant is chargeable by law, is 
insufficient,® although there is authority for the view 
that this rule does not in every case prevent an 
individual defendant from using this form of denial 
of allegations with respect to matters of publie 
record.® ; 

[§ 4704] 6. Reply. General rules as to the ne- 
cessity and sufficiency of a reply’ apply in actions 
to which a municipal corporation is a party.® 

[§ 4705] 7. Demurrer. General rules as to de- 
murrers® apply in actions to which a municipal cor- 
poration is a party.2° If judicial notice is taken 
of the charter,* the question whether certain work 
was within the powers of the city may be raised 
by demurrer.’* A complaint which shows on its 
face that the debt on which it is based was illegally 
contracted is subject to demurrer.1* But the alleged 
fact that the municipal attorney has not been duly 
atithorized to bring the action is not ground for 
demurrer,’* nor is the failure to join, as a party 
to an action against a municipality, a board which 
New York, 126 App. Div. 320, 110 


NYS 822 (per Gaynor, J.) [rev on 
other grounds 193 N. Y. 521, 86 NE 


Pie ss 


(where a Statute providing that no 
action shall be prosecuted unless 
commenced within a specified time 
was construed as creating a condi- 
tion precedent). 

84. Pleading municipal charter in 
general see Statutes [36 Cyc 1237]. 
hag Covington vy. Hoadley, 83 Ky. 
444, 

Reference to particular statute of 
limitations in general see Limita- 
tions of Actions §§ 727-729. 


3 86. See Pleading [31 Cyc 231- 
40]. 
87. McGovern v. Chicago, 202 Ill. 


A. 139 [aff 281 Ill. 264, 118 NE 3]. 

88. Malone v. Philadelphia, 8 Pa. 
C0.1-885;.. Td) Pas, Co.< 613 (they act of 
April 11, 1858, which so provides, was 
not repealed by implication by Act of 
May 25, 1887 § 3). 

89. See supra § 4666. , 

90. Bunker v. Hudson, 122 Wis. 
43, 99 NW 448; O’Connor v. Fond du 


Lac, 109 Wis. 253, 85 NW 3827, 53 
LRA 831. 
91. Huntsville v. Goodenrath, 13 


Ala. A. 579, 68 S 676; Birmingham y. 
Darden, 1 Ala. A. 479, 55 S 1014. 

fa] Answer setting up noncompli- 
ance held sufficient.—Montgomery 
9 aN Montgomery, 195 Ala. 197, 
70 ‘ 


92. See infra § 4709. 
93. See supra § 4700. 
94. See infra § 4709. 
95. Reining v. Buffalo, 102 N. Y. 


308, 6 NE 792; Jewell v. Ithaca, 72 
App. Div. 220, 76 NYS 126 [aff 36 
Misc, 499, 73 NYS 953]. See Woentz 
v. New York, 101 Misc. 622, 624, 168 
NYS 699 [aff 183 App. Div. 944 mem, 
169 NYS 1119 mem] (“It seems, 
therefore, that the defendant is not 
compelled to plead specifically any 


necessity for taking advantage by 
answer of plaintiff's failure to plead 
was asserted), 


96. See infra § 4705. 
97. Geimann v. San _ Francisco 
Police Comrs., 158 Cal. 748, 112 P 


558; Learned v. New York, 21 Misc. 
601, 48 NYS 142; Sowle v. Tomah, 
81 Wis. 349, 51 NW 571. 

{a] Effect of failure to deny.—It 
has been held that defendant’s fail- 
ure to deny an allegation that plain- 
tiff “duly filed’ a notice or claim 
did not amount to an admission that 
a sufficient notice was filed and 
permitted defendant to raise at the 
trial the question as to the suffi- 
ciency of notice or claim. Bannon 
v. New York, 150 App. Div. 314, 134 
NYS 1041. 

98. Objections and waiver see in- 
fra § 4708. 

99.' See Pleading [381 Cyc 199, 201]. 

1. San Francisco Gas Co. vy. San 
Francisco, 9 Cal. 453. 

2. San Francisco Gas Co. y. San 
Francisco, supra. 

3. See Pleading [381 Cyc 198]. 

4. Mack Pav. Co. v. New York, 
142 App. Div, 702, 715, 127 NYS 738 
(“In the case at bar the allegation is 
not that a certain paper was placed 
on file in the comptroller’s office and 
still remains there, but that. ‘the 
claim sued on herein was duly pre- 
sented to the Comptroller of the City 
of New York,’ and that raises ques- 
tions quite apart from its mere pres- 
ence upon the files. The claim might 
have been defective or invalid’). But 
see Borough Constr. Co. v. New York, 
181 App. Div. 278, 115 NYS 697 [rev 
on other grounds 200 N. Y. 149, 93 
NE 480]; Bogart v. New York, 128 
App. Div. 139, 112 NYS 549; Purdy v. 


560] (all to the effect that a denial 
of knowledge or information suffi- 
cient to form a belief as to the truth 
of the allegations of the complaint 
did not put in issue questions as to 
the presentation of claim or giving 
notice, as such matters were those 
of which defendant had actual knowl- 
edge or was presumed to have knowl- 
edge). 

[a] Sufficiency of notice.—De- 
fendant corporation may put in issue 
the sufficiency of a notice by admit- 
ting the filing of a paper and then 
denying “any knowledge or informa- 
tion sufficient to form a belief’ as to 
allegations in the complaint not spe- 
cifically admitted or denied. Learned 
v. New York, 21 Misc. 601, 48 NYS 142. 

5. New York v. Matthews, 180 N. 
Tel de Ne 629. 

ew York v. Halsey, 132 App. 
Div. 192, 116 NYS 947 (dictum). ys 

7. See Pleading [31 Cyc 241-269]. 

8. See cases infra this note. 

[a] Necessity—An issue of fact 
was raised by an answer alleging 
that a contract was executed before 
the taking effect of the ordinance 
authorizing it so that the court 
might enter judgment for a failure 
to reply thereto. 
wood, 24 Or. 118, 32 P 1026. 

9. See Pleading [31 Cyc 269-358]. 


10. See cases infra this section. 
11. See Evidence § 1882. 
12. Duncan _v. Lynchburg, (Va.) 


34 SE 964, 48 LRA 331. 

13. Whigham y. Gulf Refining Co., 
20 Ga. A. 427, 93 SE 238. 

14. Milwaukee vy. Herman Zoehr- 
laut Leather Co., 114 Wis. 276, 90 
NW 187. 


Necessity for alleging authority to 


bring action see supra § 4699 


eee EEE Ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Grafton v: Sell- 


Jn 


i) ar. Nall 


i 2 


§§ 4705-4707] 


had completed its duties in connection with the 
transaction involved, ground for a general de- 
murrer.+5 : 

Defect in designation of parties.1¢ In some ju- 
risdictions the failure of the complaint to use the 
correct name of a corporate defendant is ground 
for demurrer’? and dismissal,!® even though the 
demurrer is not interposed until after appearance 
and pleading.’® 

Failure to show performance of condition prece- 
dent. Where presentation of claim or giving notice 
is a condition precedent to the right of action,?° 
a failure to allege performance of such a condi- 
tion*! within the time specified,?? or an excuse for 


-nonperformance,”* renders the complaint demurrable 


for ‘failure to state facts sufficient to constitute a 
eause of action.24 A like rule applies to a failure 
to allege compliance with a statutory provision that 
no action shall be brought until the expiration of 
a specified time after the claim shall have been 
presented.2> However, if one count of the com- 
plaint is based on a transaction as to which no 
claim need be presented, it is improper to sustain 
a demurrer on the ground of failure to present, 
even though other counts are subject to such 
objection.?° 

[§ 4706] 8. Amended and Supplemental Pleadings. 
General rules as to the amendment of pleadings?’ 
apply in actions to which a municipal corporation 
is a party.” Thus the right to amend the complaint 
so as to show compliance with a statutory require- 
ment as to presentation of a claim or giving notice 
has been recognized or upheld where no allegation 
in this regard is made,?® or where the allegation is 
defective.®® Likewise, the right of the trial court 
to permit an amendment adding an allegation that 
a certain board had unreasonably refused to audit 


and certify a claim has been recognized.*t Where. 
15. Simrall v. Covington, 29 SW[App. Div. 220, 76 
880, 16 KyL 770. 
[a] Thus, where, before the com- 
mencement of an action for services 


Hamlet, 
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Mise. 499, 73 NYS 953]; Dockery v. 35. 
1620 N.) C2 ‘18, 
Daniels v. Racine, 
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‘the court takes judicial notice of a municipal char- 


ter, it is proper to strike from the complaint as 
redundant matter recitations of provisions of the 
charter.*? It has been held that a municipality will 
not be so strictly held to ,promptness in asking for 
leave to amend as will an individual.*4 
Amendments as to parties. In some jurisdictions 
amendments are allowed to set out the proper cor- 
porate title,*> and a petition against the trustees 
of a municipality may be amended under the code 
so as to make the municipality itself a defendant 
where the issues are not thereby changed.?® In other 
jurisdictions a complaint in an action by*? or 
against®® a municipal corporation, in which the cor- 
porate name is incorrectly stated, is not subject to 
amendment, as the action is regarded as a nullity;*° 
but where the corporation is a necessary party de- 
fendant and the complaint properly includes, as 
defendants, certain municipal officers, an amendment 
designating defendant corporation in its proper 
corporate capacity is permissible,*? as is one which 
adds the municipality in its proper corporate name.*! 
An amendment, substituting a municipality as a 
party defendant where a statute imposed liability 
on such municipality for previously accruing liabil- 
ity of another municipality whose territory had been 
absorbed by the substituted municipality, has been 
permitted under the code;?? but no formal substitu- 
tion is necessary where a new corporation is organ- 
ized which bears the same name as a dissolved 
corporation and includes substantially the same in- 
habitants and territory;*® and the view has been 
taken that a mere change in the name of a corpora- 
tion does not require an alteration in the pleadings.** 
[§ 4707] 9. Signature and Verification; Effect of 
Want of Verification.*° It has been held that the 
pleadings need not be signed by an officer of the 


NYS 126 [aff 386]Cas (N. Y.) 350, 
Georgetown v. Beatty, 10 F. 
Cas. No. 5,344, 1 Cranch GC. C. 234: 


Lake Erie, etc., R. Co., v. Boswell, 137 


78 SE 13; 
98 Wis. 


rendered to a board of trustees for 
the construction of city waterworks, 
the board had completed the work 
and turned over all funds in its 
hands to the city, failure to join the 
board as a party was merely a for- 
mal defect not reached by a general 
demurrer. Simrall v. Covington, 29 


SW _ 880, 16 Kyl 770. 


16. Designation of parties see su- 
pra § 4697. 

17. East Rome v. Rome, 129 Ga. 
290, 58 SE 854; Dexter vy. Gay, 115 
Ga. 765, 42 SH 94. 

Suits in corporate name in general 
see supra § 4658. 

18. See infra § 4715. 

19. Mayfield v. College Park, 19 


‘Ga. ‘A. 823, 92 SE 289. 


20. See supra §§ 4664, 4666. 

21. Ala.—Barrett v. Mobile, 
Ala. 179, 30 S 36, 87 AmSR 54. 

N. Y.—Jewell v. Ithaca, 72 App. 
Div. 220, 76 NYS 126 [aff 36 Misc. 
499, 73 NYS 953]; Pulitzer, v. New 
York, 48 App. Div. 6, 62 NYS 587; 


129 


_ Krall v. New York, 44 App. Div. 259, 


60 NYS 661; White v. New York, 15 
App. Div. 440, 44 NYS 454. 

Or.—Richardson v. Salem, 51 Or. 
125, 94 P 34. 

Wash.—Lenhart v. 
Wash. 168, 149 P 650. 

Wis.—O’Donnell v. New London, 
113 Wis. 292, 89 NW 511; Flieth v. 
Wausau, 93 Wis. 446, 67 NW 731; 
Dorsey v. Racine, 60 Wis. 292, 18 NW 
928. 

Necessity for raising question by 
demurrer see infra § 4708. 

22. Winter v. Niagara Falls, 190 
N. Y. 198, 82 NE 1101, 128 AmSR 540 
43 AnnCas 486; Jewell v. Ithaca, 73 


~ 


Hoquiam, 86 


649, 74 
NW 553. 

23. Winter v. Niagara Falls, 190 
N. Y. °198,.82 NE. 1101; Sewell... y. 
Ithaca, 72 App Div. 220, 76 NYS 126 
{aff 36 Misc. 499, 73 NYS 953]. 

24. Rushville v. Morrow, 54 Ind. 
A, 538, 101 NE’ 659; Reining v. Buf- 
falo, 102 N. Y. 308, 6 NE 792; Pulitzer 
v. New York, 48 App. Div. 6, 62 NYS 
587; Dockery v. Hamlet, 162 N. C. 
118, 78 SE 18; Daniels v. Racine, 98 
Wis. 649, 74 NW 553; Steltz v. Wau- 
sau, 88 Wis. 618, 60 NW 1054; Koch 
vy. Ashland, 83 Wis. 361, 53 NW 674; 
Sowle v. Tomah, 81 Wis. 349, 51 NW 
571 (dictum); Hiner’ v. Fond du Lac, 
71 Wis. 74, 36 NW 682 [overr on 
other grounds Bacon v. Antigo, 103 
Wis. 10, 79 NW 31] (demurrer ore 
tenus). See also cases supra text 
and notes 21-23. 

25. Reining v. Buffalo, 102 N. Y. 
808, 6 NE 792. 

26. Johnson Vv. Endicott, 123 
Washer ine 2 dk 77: 

Demurrer where claim bad in part 
in general see Pleading [31 Cyc 329- 
838]: 


27. See Pleading [381 Cyc 359- 


28. See cases infra this section. 


29. Denair v. Brooklyn, 5’ NYS 
835. 

30. Dockery v. Hamlet, 162 N. C. 
118, 78 SE 13. 


31. Davidson, v. White Plains, 197 
N. Y. 266, 90 NE 825. 

32. See Evidence § 1882. 

33. Durch v. Chippewa County, 60 
Wis. 227, 19 NW 79. 

Pleading charter in general see 
Statutes [36 Cye 1237, 1239]. 

34 Brooks v. New York, 12 AbbN 


Ind. 336, 36 NE 1103. 

Cross references: 

Amendments as to parties in general 
see Pleading [81 Cyc 468-492]. 

Objections and waiver as to designa- 
tion see infra § 4708. 

Parties to actions involving munici- 
pal corporations in general see su- 
pra §§ 4681-4683. 

36. Latonia v. Hopkins, 104 Ky. 
419, 47 SW 248, 20 KyL 620. i 

387. Hast Rome v. Rome, 129 Ga. 
290, 58 SH 854. 

38. White v. Forsyth, 136 Ga. 634, 
71 SE 1073 (dictum); Boon v. Jack- 
son, 98 Ga. 490, 25 SE 518; Mayfield 
Fegan? Park, 19 Ga. A?’ 823,92 SH 


39. See cases supra notes 37, 38. 

Actions in corporate name in gen- 
eral see supra §§ 4658, 4659. 

40. White v. Forsyth, 136 Ga. 634, 
71 SE 1073. 

41. Saunders v. Rainey, 141 Ga. 
77, 80 SE 305; Gelders v. Fitzgerald, 
135 Ga. 400, 69 SE 569. 

42. Birmingham vy. Darden, 1 Ala. 
A. 479, 55 S 1014. 

43. See supra § 4681. ' 

44. Peo. v. San Francisco, 21 Cal. 
668. 

fa] Consolidation Act of 1856 did 
not destroy, but continued, the cor- 
poration of the city of San Fran- 
cisco; and the change in name which 
it directed did not require any altera- 
tion in the pleadings, or any sugges- 
tion upon the records in a suit then 
pending. Peo. v. San Francisco, 21 
Cal. 668. 

45. Signing and verifying plead- 
aries Coma see Pleading [31 Cyc 
524-546]. 
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corporation,** and that a pleading of a municipality 
may be verified on information and belief by a mem- 
ber of the common council.47 Certain statutes dis- 
pensing with proof of incorporation and of corpo- 


rate existence in the absence of an affidavit of denial. 


or verified answer or plea*® have been held to apply 
to municipal corporations,*® as has a statute provid- 
ing that no ‘‘person’’ shall be permitted to deny the 
execution of a written instrument except by veri- 
fied plea.®° Moreover, under statute, a failure of 
certain persons sued as municipal officers to deny 
under oath their character as such amounts to an 
admission, and no proof of their official character 
is required.®!' There is authority for the view that 
a plea by which it is desired to raise an issue as 
to the authority of the law officer to institute an 
action on behalf of the corporation should be 
verified.>? 

Effect of answer not sworn to. It has been held 
that where a case is submitted on bill and answer, 
the answer of a municipality, signed by its attor- 
ney, in his official capacity, must be taken as true, 
although not sworn to.®% 

[§ 4708] 10. Objections, Waiver, and Cure. Gen- 
eral rules as to objections to pleadings and waiver 
thereof®* apply in actions involving municipal cor- 
porations.°> Thus a defendant corporation loses 
its right to object to an improper designation of 
itself contained in the complaint by answering, go- 
ing to trial, and permitting the rendition of judg- 
ment in the proper name.®® It has been held that by 
failing to raise the objection by answer’ or de- 
murrer®® defendant corporation does not lose its 
right to object to a complaint which fails to allege 
the giving of notice, or the lapse of a specified time 
between the presentation of claim and the com- 
mencement of action,®>® where these matters are con- 
ditions precedent to the right of action;®° and de- 


MUNICIPAL CORPORATIONS 


- 


dismissal.¢4 There is authority for the view that 
plaintiff by admissions at the trial may lose the 


right to rely on defendant’s failure to plead.®*? It 


has been held that a complaint which fails to allege 
due presentation of a claim is not aided by a ver- 
dict in favor of plaintiff.6* In accordance with the 
general rule®* defects in the complaint may be cured 
by the answer.*® The answer of the municipality, 
where it is indefinite and uncertain,®® frivolous,*? 
or sham,** is subject to the same procedure as in 
the case of the pleading of an individual.®® 

[§ 4709] Q. Issues, Proof, and Variance.7° Gen- 
eral rules as to issues, proof, and variance’! apply 
in an action to which a municipal corporation is a 
party.’? There is authority for the view that a gen- 
eral denial will put a plaintiff corporation to its 
proof as to every allegation material to its cause’ 
of action,’* and it has been held that defendant need 
not specifically aver want of authority of an alleged 
agent for a body politie legally equivalent to a 
corporation, in order to raise an issue as to such 
agency."* Failure of plaintiff to plead the presen- 
tation of a claim or the giving of notice which is 
a condition precedent to his right of action*® or to 
his right to costs’® renders proof of such presenta- 
tion inadmissible.*7 Under a general denial’® de- 
fendant corporation may show any fact which tends 
to negative any element of plaintiff’s cause of ac- 
tion which the latter was bound to prove in the first 
instance;79 and there is authority for the view 
that, under a plea of the general issue, a municipal- 
ity may avail itself of exemption from suit on the 
ground that the act complained of involved the dis- 
bursement of the corporate revenue and was discre- 
tionary with the corporate authorities,8° and that 
under such a plea defendant may show a failure to 
present a claim where such failure is a defense to 
the action.§* 


F§§ 4707-4709 


fendant may in such case move at the trial for a 


46. lLarrison v. Peoria, etc., R. Co., 
77 (Ill. 14 (where the name of the 
corporation is written on an answer 
in equity and there is nothing~ to 
show that it is unauthorized, it is 
sufficient); Deatrick v. Defiance, 1 
Oh. °Cix, Ctl "340, 1) Oh? Cirs Dec. 189 
(a statute providing that a city solic- 
itor shall prosecute and defend all 
suits in which the municipality is a 
party does not necessitate the signa- 
ture by the solicitor of a petition in 
an action by the city). 

47. Hitchcock v. Galveston, 12 F. 
Cas. No. 6,534, 3 Woods 287. 


48. See Corporations § 2975. 
49. Downs v. Smyrna, 18 Del. 132, 
45 A 717; Hixon v. George, 18 Kan. 


253; Bradley v. Spickardsville, 90 Mo. 
A. 416; Walker v. Point Pleasant, 49 
Mo. A. 244; Pierce v. Lutesville, 25 
Mo. A. 317; Heller v. Alvarado, 1 Tex. 
Civ. A. 409, 20 SW 10038. 


50. Chicago v. Peck, 195 Ill. 260, 
63 NE 711 [aff 98 Ill. A. 434]. 

51. Hobart v. State, 198 Ind. 574, 
154 NE 384. 

52. O’Connor y. Laredo, (Tex. Civ. 
A.) 167 SW 1091. 

58. Seligman vy. Santa Rosa, 81 
Fed. 524. 

54. See Pleading [31 Cyc 714- 


55. See cases infra this section. 

56. Kingfisher v. Pratt, 4 Okl. 284, 
43 P 1068. 

57. Krall v. New York, 44 App. 
Div. 259, 60 NYS 661; Bunker v. Hud- 
son, 122 Wis. 43, 99 NW 448 (dictum), 
But see Russell v. New York, 1 Daly 
(N. Y.) 263; Devlin v. New York, 4 
Misc. 106, 28 NYS 888 (both cases to 
the effect that objection may be 
waived). 


Variance. 


58. Pardey v. Mechanicsville, 101 
Iowa 266, 70 NW 189; Bunker v. Hud- 
son, 122 Wis, 438, 99 NW 448 (dic- 
‘Gime a { 

Omission of allegation as _ to 
presentation of claim or notice as 
obtert for demurrer see supra § 

59. ‘Thrall- v. Cuba _ Village, (88 
App. Div. 410, 84 NYS 661. 

60. See supra §§ 4664-4674, 4678. 

Waiver of omission to present 
claim or notice see supra § 4674: 

61. See infra § 4715. 

62. Rapp v. New York, 176 App. 
Div. 155, 162 NYS 300. 

[a] Thus it has been held that, 
assuming that the city should have 
set up as a defense a stipulation ex- 
tending the time for examination of 
plaintiff and thus the period within 
which action could not be maintained 
after the presentation of claim, plain- 
tiff may, by admitting the facts on 
the trial, lose the right to rely on 
defendant’s failure so to plead. Rapp 
v. New York, 176 App. Div. 155, 162 
NY'S 300. 

63. Philomath v, Ingle, 41 Or. 289, 
68 P 803. ‘ 

Aider by verdict in general see 
Pleading [31 Cyc 763-778]. 

64. See Pleading [31 Cyc 715]. 

65. Putnam v. New Albany, 20 F. 
Cas. No. 11,481, 4 Biss. 365. 

66. New York Mut. Gas-light Co. 
ce New York, 49 HowPr (N. Y.) 

67. New York Mut. Gas-light Co. 
v. New York, supra, 

68. New York Mut. Gas-light Co. 
v. New York, supra. 

69. See Pleading [31 Cyc 621-628, 
644-651]. : 


Under the general rule’? a material 


70. Corporate existence: 
yal on of allegation see supra § 


Raising issue ag to see supra § 4696. 
Necessity for pleading specifically: 
Affirmative defense or new matter 

see supra § 4701. 

Failure to present claim or notice 

see supra § 4702. 
ue See Pleading [31 Cyc 670— 
= ae cases poe this section. 

enver vy. okane Fall 
Wash. 226, 34. P 926. ere 
i ucier v. Norfolk, 9 
686, 122 A 711. anes or 
aising question as to agent’s au- 
Leiter in general see Agency § 

75. See supra §§ 4664, 4666. 

76. See infra § 4728. 

77. Pardey v. Mechanicsville, 101 
Towa 266, 70 NW_189; White v. Bon- 
ner Springs, 99 Kan. 148, 160 P 1024; 
Atchison v. King, 9 Kan, 550. See 
also cases supra § 4700 note 55. 

Burden of preving presentation of 
claim see infra § 4712. 

Raising issue as to presentation 
see supra § 4702, 


78. See Pleading [31 Cye 693 et 
seq}. 
79. Murtagh v. New York, 106 


App. Div. 98, 94 NYS 308. 
80. Bennett v. New Orleans, 14 
La. Ann. 120. 
81. Clark v. Davidson, 118 Mich. 
420, 76 NW 971. 
Pleading: ; 
Presentation as condition precedent 
see supra § 4700. 
Specifically failure to present see su- 
pra s, 4702, 
82. ee Pleading [31 Cye 700]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


a es 


Tt ee ae 


mrt 


§§ 4709-4712] 


variance between the pleading and proof in an action 
by®? or against** a municipality is fatal. 
[§ 4710] R. Evidence®*—1. In General. 
rules of evidence in civil actions®* ordinarily apply 
in ee to which a municipal corporation is a 


party. 
[§ an] 2. Presumptions.®§ 


against a municipality. 


[§ 4712] 3. Burden of Proof. General rules as 
to the burden of proof in civil actions®® ordinarily 


83. Ft. Wayne v. 
Blackf. (Ind.) 36. 

{a] Rule applied to a variance 
between the complaint and proof as 
to the name of the corporation, the 
payee of a bond sued on. Ft. Wayne 
v. Jackson, 7 Blackf. (Ind.) 36. 

84. Columbiana v. Kelley, 172 Ala. 
336, 55 S 526: 

85. Cross references: 

Evidence: 
As to ordinance in general see su- 
pra §§ 933-945 in 438 C., 
In action: 
By: 
Or against: 
County see Counties § 384. 
Private corporation see Cor- 
porations §§ 2979-2982, 
4072, 4158. 
School district see Schools 
and School Districts [35 
Cye 997, 10338, 1061, 1107]. 
cay see Towns [388 Cyc 
66 


Jackson, 7 


Taxpayer see supra §§ 4620-— 
4624. 


i For tort see supra §§ 2011-2039 
1 (434C. Ji 
On: 
nora in general see supra 


Municipal bond see supra §§ 
4267, 4268. 
Municipal improvement con- 
tract see supra §§ 2616, 2617. 
On hearing on submission of claim 
see supra § 4641. 

Judicial notice in respect of munici- 
pal. corporations and their subdi- 
visfons see Evidence §§ 1868, 1870, 
1875, 1882. 

86. See Evidence 22 C. pil. 

87. Chicago v. Peck, 198 Pur. 260, 

63 NE 711; Leake v. Dallas, (Tex. 

Civ. A.) 197 SW 472; and cases infra 

§§ 4711-4714. 

88. Presumption as to: 
Authority of attorney to represent 
municipality see supra § 4692. 
Incorporation see supra § 60 in 43 

C aay 


Minutes and records of governing 
body i general see supra § 793 in 
43 (CAD. 


Ordinance’ in general see supra §§ 
933-939 in 438 C. J. 

Regularity of acts of municipal offi- 
cers in general see Hvidence §§ 69-— 
(aie 
89. See Evidence §§ 25-88. 

90. Leake v..Dallas, (Tex. Civ. A.) 
197 SW 472; and cases infra this sec- 
tion. 

91. Enterprise v. Fowler, 38 Kan. 
415, 16 P 703; Vermeule v. Corning, 
186 App. Div. "206, 174 NYS 220 [rev 
166 NYS 546, and aff 280 N. Y. 585 
mem, 130 NE 903 mem]; Howard v. 
Oshkosh, 33 Wis. 309. 

[a] Tilustrations.—(1) 
claim was presented to the council, 
and referred to a committee who re- 
ported in favor of the allowance of 
part of the claim, it will be pre- 
sumed that it complied with the stat- 
ute requiring claims to be presented 
in writing with a full account of the 
items, and sworn to be correct, rea- 
sonable, and just. Enterprise Vv. 


In general rules as 
to presumptions in civil actions®® apply in actions 
to which a municipal corporation is a party. Thus 
the presumption has been indulged that a claim 
which was presented met the statutory require- 
ments,** and that bills were properly audited when 
entered where such bills were entered as charges 


.Stemmler v. New York, 
1 473, 


Where the} 


~ 


MUNICIPAL CORPORATIONS 


is a party. 
General 


J44.O.5.] 1485 


apply in actions to which a municipal corporation 
Thus, under general rules,®® plaintiff 
has the burden of proving those facts which are 
essential to recovery.°® 
tute conditions precedent,®” plaintiff must prove 


Where these matters consti- 


presentation of a claim or giving notice®® within a 


troverted! 


Fowler, 38 Kan. 415, 16 P 703. (2) 
It will be presumed that a claim 
against a city was duly verified as 
required by the charter before the 
common council acted upon it. How- 
ard v. Oshkosh, 33 Wis. 309. (3) 
Where the municipal authorities 
failed to object to a claim on the 
ground of insufficient itemization, a 
presumption that there was a_ suffi- 
cient compliance with the technical 


requirement of the statute was in- | 


dulged. Vermeule v. Corning, 186 
App. Div. 206, 174 NYS 220 [rev 166 
NYS 546, and aff 230 N. Y. 585 mem, 
130 NE 903 mem]. 

92. St. Louis Gas Light Co. v. St. 
Louis, 84 Mo. 202 [aff 11 Mo. A. 55] 
(the fact that a city auditor enters 
as charges against a city on his 
books the bills of a gas company is 
presumptive evidence that each bill 


“was properly audited at ere ea 


93. See Evidence §§ 1 


94. Leake v. Dallas, (Tex. Civ. A.) | 
Tex. Civ. A. 273, 68 SW 889; Luke v. 
| El Paso, (Civ. A.) 60 SW 3638. 


197 SW 472; and cases infra this sec- 
tion. 

95. See Evidence §§ 14-20 

96. Mulcare v. Chicago, 172 1. A; 
195 [aff 241 U. S. 650 mem, 36 SCt 
522 mem, 60 L. ed. 1221 mem]; 
OF SIN Seen 
72 NE -581; Tyler v. Adams, 
(Tex. Cive AS) 62 SW 1193 Ysleta’ v. 
Lowenstein, (Tex. Civ. 4.) 25 SW 
444; Richmond, etc., Land, etc., Co. v. 


“West Point, 94 Va. 668, 27 SH 460; 


and cases infra this section. See 
Lawrence v. New York, 54 HowPr 
(N. Y.) 255 (where a judgment for 
plaintiff was reversed and a new trial 


‘ordered, for the reason that it did 


not appear in the case that~ there 
was a fund iin the city treasury ap- 
plicable to the payment of the 
amount claimed by plaintiff). 

[a] Where the right of action 
against a municipality is based en- 
tirely on a statute, plaintiff cannot 
recover without showing strict com- 
pliance with the requirements of 
such statute. Stemmler v. New 
Work 179 INa YY.) 478, 72) NE b81. 

[b] ‘Excessiveness of fees.—In an 
action by a city against a tax col- 
lector for moneys alleged to have 
been retained by him, in which there 
was a géneral denial and plea of set- 
off, it was held that the city had 
the burden to show that the fees 
charged were excessive. Ysleta_ v. 
Lp Bene ett (Tex. Civ. A.) 25 SW 
444, 

[c] Power to execrte note.— 
Where defendant city, in an action 
on a renewed nota executed by its 
mayor, pleads non est factum, the 
burden of showing that the mayor 
was authorized to execute such re- 
newal note is on plaintiff. Tyler v. 
Adams) *'(Tex, (Civ. A.)*°°62 "SW 
nie ik) 


{d] Power of defendant corpora- 
tion to purchase land.—Where, in an 
action on nonnegotiable notes given 
for land purchased from plaintiff by 
defendant, defendant pleads nil debet, 
the purden is on plaintiff to show 
that the municipality had power to 
purchase the land. Richmond, etc., 


— 


Affirmative defenses. 
has the burden of establishing affirmative defenses,’ 


‘the right to costs. 


} 192, 


specified time,®® the rejection of a claim or failure 
to adjust or to pay, the lapse of a specified time 
between presentation of a claim and the bringing 
of action or the lapse of the required time after 
presentation for payment or rejection,” or an ex- 
cuse for nonperformance of such conditions prece- 
dent,? provided the claim of performance is con- 


A defendant municipality 


Land, etc., Co. v. West Point, 94 Va. 
668, 27 SE 460. 

97. See supra §§ 4664-4674, 4678; 
and infra § 4728. 

98. Ala.—Grambs v. Birmingham, 
202 Ala. 490, 80 S 874. 

Kan.—Enterprise v. 38 
Kan. 415, 16 P 703. 

Nebr. —Lineoin v. Finkle, 41 Nebr. 
575, 59 NW 915; Lincoln v. Grant, 38 
Nebr. 369, 56 NW 995. 

N. Y.—-Winter v. Niagara Falls, 
190 N. Y. 198, 82 NE 1101, 123 AmSR 
540, 13 AnnCas 486; Mack Pav. Co. 
v. New York, 142 App. Div. 702, 127 
NYS 738; Schleicher v. Mt. Vernon, 
107 App, Div. 584, 95 NYS 3826; Smith 
v. New York, 38 App. Div. 606, 85 


Fowler, 


‘NYS 150; Krall v. New York, 44 App. 


Div. 259, 60 NYS 661; Learned v. 


‘New York, 21 Misc. 601, 48 NYS 142. 


N. C.—Pender v. Salisbury, 160 N. 
C. 363, 76 SE 228; Chesler v. Ashe- 


26 


| ville, 184 N. C. 311, 46 SE 738. 


Tex.—Parsons v. Ft. Worth, 


' Wash.—Lenhart v. Hoquiam, 86 
Wash. 168) -14" "PP 65035 Collins™: 1x 
Spokane, 64 Wash. 153, 116 P 663, 35 
LRANS 840. 
_ Wis.—Sowle v. Tomah, 81 Wis. 349, 
5r NW 571. 

[a]. Recovery of costs.—The bur- 


den of proving that a claim was duly 
presented is on plaintiff, in a case 
in which the presentation of such 
claim is a condition precedent to 
Enterprise v. 
Fowler, 38 Kan. 415, 16 P 703. 

Proving compliance with conditions 
precedent in general see Actions § 
83 


99. Hastings v. Foxworthy, 45 
Nebr.. 676, 68 NW 955, 34 LRA 321; 
Lincoln y. Finkle, 41 Nebr. 575, 59 
NW 915; Briggs v. Geneva, 100 App. 
Div. 25, "90 NYS 858 Lake ste Nee 
580 mem, 77 NE 1182 mem]. See 
also cases Supra note 98. 

1. Casey v. New York, 217 N. Y. 
111 NE 764; Russell v. New 
York, 1 Daly (N. Y.) 263; Luke v. El 
Paso, (Tex. Civ. A.) 60 SW 38638. 

2. Reining v. Buffalo, 102 N. Y. 
308, 6 NE 792;' Thrall v. Cuba Vil- 
lage, 88 App. Div. 410, 84 NYS 661; 
i be Vv. New York, i Daly (N. Y.) 


3. May v. Boston, 150 Mass. 517, 
23 NE 220; Mitchell v. Worcester, 129 
Mass. 525; Lincoln v. Finkle, 41 Nebr. 
575, 59 NW 915; Winter v. Niagara 
Falls, 190 N. Y. 198, 82 NE 1101, 123 
AmSR 540, 13 AnnCas 486. 

4 Russell v. New York, 1 Daly 
(N. Y.) 268; Sowle v. Tomah, ‘81 Wis. 
349, ae NW 571, 

5. S.—Quackenbush vy. Yankton, 
186 Fed. 991, 108 CCA 661; Crebs v. 
Lebanon, 98 Fed. 549. 

Ill.— Chicago v. Peck, 196 Ill. 260, 
63 NE 711 [aff 98 Ill. A. 434 ‘Me 

Kan.—Hubbell v. South Hutchin- 
son, 64 Kan. 645, 68 P 52. 

Ky.—Winchester v. Winchester 
Water Works Co., 149 Ky. 177, 148 
sw 1, AnnCasi914A 1258. 

Me.—Adams vy. Waterville, 95 Me: 
242, 49 A 1042. 
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as has defendant in an action brought by the mu- 


nicipality.® 
Corporate existence. 


Mich.—Arbuckle-Ryan Co. v. Grand 
Ledge, 122 Mich. 491, 81 NW 358. 

Mo.—Skinner, etc., Stationery Co. 
v. St. Louis Bd. of Education, 182 
Mo, A. 541, 165 SW 835. 

Okl.— Woodward v. Manhire Grate, 
etc., Co., 98 Okl. 83, 224 P 356; Fabric 
Fire Hose Co. v. Caddo, 59 Okl. 89, 
158 P 350; Buckeye Engine Co. v. 
Cherokee, 54 Okl. 509, 153 P 1166; 
Miami State Bank vy. Miami, 43 Okl. 
809, 144 P 597. 

W. Va.—Camden Clay Co. v. New 
Martinsdale, 67 W. Va. 525, 68 SE 


[a] Absence of ordinance.—In an 
action on city warrants issued for 
current expenses, where the defense 
is that they were not issued in pur- 
Suance of an ordinance previously 
passed appropriating money to the 
payment thereof, the burden is on 
the city affirmatively to show that 
no such ordinance had been passed. 
Hubbell v. South Hutchinson, 64 Kan. 
645, 68 P 52. 

6. Chambersburg Borough v. 
Berd Gas Co., 38 Pa. Super. 


fa] In an action to recover 
charges for making street openings 
under a particular ordinance, the bur- 
den of proving that the ordinance 
was unreasonable in respect of the 
charges is on defendant public serv- 
ice corporation, at least in the ab- 
sence from the ordinance itself of 
language showing that it was enact- 
ed for revenue purposes in the guise 
of a police regulation. Chambers- 
burg Borough v. Chambersburg Gas 
Co., 38 Pa. Super. 311. 

7. Cross references: 
Evidence of incorporation in general 

see supra §§ 59, 60 in 48 C. J. 
Necessity for proof in the absence 

of a verified plea or answer see 

supra § 4707. 
Raising in pleadings question as to 

rete neta existence see supra § 


oye Lewiston v. Proctor, 27. Ill. 
4, 

9. See Evidence § 1882. 

i: Savannah v. Dickey, 33 Mo. A. 
522. 

11. Hopkins v. Kansas City, etc., 


R. Co., .79 Mo. 98. 
12. Cross references: 
Admissions by corporate officers or 
agents see Evidence § 467. 
Evidence: 
Admissible under pleadings see su- 
pra § 4709. 
As to: 
Corporate existence see supra § 
59 in 438 C.J. 
Ordinances in general see supra 
§§ 940-943 in 438 C. J. 
Laying foundation for admission of 
book entry see Evidence § 1073. 
Parol evidence to contradict munici- 
pal records see Evidence § 1424. 
Records as evidence in general see 
Evidence § 901 et seq. 
13. See Evidence 22 C. J. p 1. 
14. See cases infra this section. 
15. Detroit v. Grummond, 121 Fed, 
963, 58 CCA 301; Cedar Rapids Water 
Co. v. Cedar Rapids, 117 Iowa 250, 
90 NW 746; and cases infra this note. 
{a] Minutes and records.—(1) 
The minutes of the proceedings of a 
city council may be admissible in 
evidence where they bear on the 
point at issue. Cleburne v. Gutta 
Percha, etc., Mfg. Co., (Tex. Civ. A.) 
127 SW 1072. (2) A public record 
of lamps lighted kept by a de. facto 
officer of a city is competent against 


While it has been held that, 
where defendant has by proper plea raised an issue 
as to corporate existence,’ a plaintiff municipality 
must prove such existence,’ where the court takes 
judicial notice of incorporation,® it is not necessary 
to prove incorporation,!° although the rule is other- 


MUNICIPAL CORPORATIONS 


incorporation.*+ 


party.1* 


the city as to the number of lamps 
lighted. St. Louis Gaslight Co. V. 
St. Louis, 12 Mo. A. 573 [aff 86 Mo. 
495]. (3) A record in the office of 
the board of health has beén held 
admissible on the question of a rati- 
fication of a contract for the hiring 
of a vessel for use as a hospital. 
Detroit v. Grummond, 121 Fed. 963, 
58 CCA 301. (4) Proof of a par- 
ticular debt of a municipality is not 
necessarily confined to the contents 
of its minutes, but a creditor may 
prove his debt by evidence in direct 
conflict therewith. Walker v. Rome, 
6 Ga. A. 59, 64 SH 310. (5) Records 
as evidence in general see Hvidence § 
901 et seq. (6) Minutes and records 
in general see supra §§ 789-795 in 
43 C. J. : 
[b] An ordinance (1) is admis- 
sible in an action against a city to 
explain in what way the city is 
carrying out the trust committed to 
it, what officers represent it, and for 
whose acts it is responsible. Levy 
vy. Salt Lake City, 5 Utah 302, 16 Ae 
598. (2) Evidence as to ordinance in 
general see,supra §§ 933-945 in 43 


Cis. 

[ec] Municipal claims.—Under a 
statute providing that municipal 
claims may, in suits thereon, be read 
in evidence of the facts therein set 
forth, material averments in_ the 
claim filed are prima facie, evidence 
of the things averred. Philadelphia 
v. Esau, 10 Phila. (Pa.) 425. 

[d] Amount of indebtedness.— 
Where an attorney rendered services 
for a city under an implied contract, 
the liability was incurred when, from 
time to time, the services were fully 
rendered and accepted, so that, in 
an action therefor, evidence as to 
whether there were sufficient unap- 
propriated revenues at such 
to meet the liability was admissible, 
the constitution limiting the city’s 
liability for one year to the revenue 
provided for that year. Buck v. 
Eureka, 124 Cal. 61, 56 P 612. 

[e] Statement of an _ account, 
which contains, or upon which is in- 
dorsed,- an acknowledgment of in- 
debtedness, is admissible either as 
original proof or in corroboration of 
other testimony showing defendant 
corporation’s indebtedness to plain- 
tiff. Walker v. Rome, 6 Ga, A. 59, 
64 SE 310. 

[f] Permit and contract to which 
third person a party.—(1) In an ac- 
tion to recover from defendant muni- 
cipality a part of a deposit made by 
plaintiff with defendant to secure 
defendant forthe cost of the per- 
formance by the latter of certain 


work made necessary by a contract |, 


between plaintiff and ae railroad 
company for the construction of cer- 
tain tunnels, which construction un- 
der the statute providing for it was 
to be supervised by the municipality, 
the contract between plaintiff and 
the railroad company was admissible 
for the purpose of throwing light 
upon the understanding and inten- 
tion of plaintiff at the time it made 
the deposit, for the purpose of show- 
ing the extent of plaintiff's agency 
for the railroad company, and also 
as an admission by the parties of 
their understanding of the obliga- 
tions imposed by the terms of a per- 
mit given by defendant municipality 
to the railroad company for the con- 
struction work, where the dispute in 
the present action is as to what work 
was required of the railroad company 


times: 


~ 


[§§ 4712-4718 


wise where the court cannot take judicial notice of 


[§ 4713] 4. Admissibility.2 General rules as to 
the admissibility of evidence in civil actions!® apply 
in actions to which a municipal corporation is a 
Generally speaking if the proffered evi- 
dence is material and relevant to the issues, it is 
admissible ;° otherwise it is not.?® 


and therefore of plaintiff, since the 
duty of the railroad company became 
the duty of plaintiff. New York 
Continental Jewell, etc., Filtration 
Co. v. District of Columbia, 33 App. 
(D. C.) 377 [aff 223 U. S. 253; 32 SCt 
300, 56 L. ed. 426]. (2) Such permit 
is admissible as showing the obliga- 
tions assumed by the railroad com- 
pany, the interpretation placed by 
such company and defendant munici- 
pality upon the statute providing for 
the work, and the understanding of 
such company and municipality as 
to the _ obligations imposed upon 
them. New York Continental Jewell 
Filtration Co. v. District of Colum- 
bia, supra. 

[g] Admissions.—(1) The. report 
of a committee of the common coun- 
cil on plaintiff's claim was admis- 
sible so far as it admitted that the 
common council had notice of the 
contract and that plaintiff was pro- 
ceeding under it. Logansport v. 
Dykeman, 116 Ind. 15, 17 NE 587. 
(2) In an action for rent against a 
city, a letter, written by the mayor, 
tending to show that the city was 
holding over when the letter was 
written, was admissible, although it 
was subject to explanation. Com- 
mercial Wharf Corp. v. Boston, 194 
Mass. 460, 80 NE 645. (3) A verified 
answer in an action in which the 
complaint alleged the presentation 
of a verified and itemized claim was 
regarded as competent evidence as 
an admission by the municipality of 
the presentation of a sufficient claim. 
Vermeule v. Corning, 186 App. Diy. 
206, 174 NYS 220 [rev 166 NYS 546, 
and aff 230 N. Y. 585 mem, 130 NE 
903 mem]. (4) Admissions by muni- 
cipal officers or agents in general see 
Evidence § 467. 

[h] Parol evidence.—-(1) One con- 
tracting with a city is not confined 
to the minutes of the proceedings of 
the council for proof of his contract. 
Wanting these, he can show his con-. 
tract, and its performance with the 
city’s knowledge, by parol. Belfon v. 
Sterling, (Tex. Civ. A.) 50 SW 1027. 
(2) Parol evidence in general see. 
Evidence §§ 13880-1729, 

[i] Authority of municipal officer 
to bring action.—An offer to show 
that a certain municipal officer con- 
sulted an assistant of the regular 
city solicitor, in reference to the 
bringing of certain actions, and that 
such assistant authorized the bring- 
ing of the actions, was competent 
evidence as tending to prove author- 
ity to bring the actions. _ Rafferty v. 
Pittsburg, 15 Pa. Super. 77. 

16. See cases infra this note. 

[a] Admissions.—(1) Admissions 
by agents of a city of advances made 
to them in its behalf, made more 
than a month after the last check 
was drawn in their favor, are not ad- 
missible against the city. Peo. v. 
Green, 3 Hun (N. Y.) 208, 5 Thomps. 
& C. 376. (2) Admissions by muni- 
cipal officers or agents in general see 
Evidence § 467. 

{b] Minutes and _  records.—(1) 
Where the vote of an alderman who 
was also a claimant was necessary 
to pass a claim over the mayor’s 
veto, the record of such vote is not 
admissible on behalf of such alder- 
man in an action to recover 
amount of the claim. Walker v. 
Waterbury, 81 Conn. 13, 69 A 1021. 
(2) Records as evidence in general 
see Evidence § 901 et: seq. 6 

[c] Offer of compromise.—(1) An 


‘ For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 


. 


~ 


‘ 


Epa erate: 


om. 


-§§ 4714-4716] 


offer by the municipal corporation to 
compromise a claim is not admis- 
Sible against it as evidence of _lia- 
bility. Pirhalla v. Duquesne Bor- 
ough, 47 Pa. Super. 330. (2) Offers 
of compromise as evidence of liabil- 
ity in general see Evidence §§ 347— 
351. (3) Offer of compromise in gen- 
eral AM Compromise and Settlement 


[d] Self-serving statements.—(1) 
In an action by, a city to recover for 
wharfage, an ordinance of the com- 
mon council reciting that the suit 
was commenced without its knowl- 
edge or consent, and instructing the 
attorney of the corporation to forbid 
the further use of its name, was in- 
admissible. Trowbridge v. Albany, 
sin GN, ¥.)» 1429; (2) Self-serving 
declarations in general see Evidence 
§§ 193-208. 

[e] Oral instructions by members 
of a city council to the city marshal 
to notify a waterworks company to 
discontinue its supply of water to 
the city, and evidence of the mar- 
shal’s having accordingly done so, 
are incompetent to prove a discon- 
tinuance of the contract existing be- 
tween the city and the company for 
the supplying of water to the former, 
since corporate action alone could 
discontinue such contract, and such 
action could only be proved by writ- 
ten minutes and records of the coun- 
eil. Greenville v. Greenville Water 
Works Co., 125 Ala. 625, 27 S 764. 

{[f] Amount of indebtedness.— 
The certificate of a city comptroller 
as to the city’s indebtedness is not 
evidence thereof, being a mere state- 
ment of his conclusions from_ the 
records of his office. Chicago v. Eng- 
lish, 180 Ill. 476, 54 NE 609 [mod 80 
Till. A. 163]. But see East St. Louis 
Gas Light, ete.,-Co. v. East St. Louis, 
45 Ill. A. 691 (holding that an offi- 
cial publication of a city’s indebted- 
ness is competent to prove. the 
amount thereof, and a certificate of 
the city clerk as to the amount of 
taxable property within the city, “as 
appears by the records” in his office, 
was admissible); Norton v. East 
St. Louis, 36 Ill. A. 171 (holding that 
a certificate by a city clerk as to 
the statement of the debt of the city 


as it existed on a certain date was 
admissible). 
{g] In an action to recover 


charges for making street opening’s 
under a particular ordinance (1) evi- 
dence that there were other ordi- 
nances which imposed annual license 
fees upon public service corporations 
other than defendant was not admis- 
sible. Chambersburg Borough v. 
Chambersburg Gas Co., 38 Pa. Super. 
811. (2) Nor was evidence as to the 
number of public service corporations 
to which the ordinance under which 
the action was brought applied ad- 
missible merely for the purpose of 
showing the gross income which the 
municipality would obtain under the 
provisions of the ordinance, where 
there was no offer to furnish infor- 
mation as to the number of openings 
by public service corporations or as 
to where openings by such corpora- 
tions were made. Chambersburg 
Borough v. Chambersburg Gas Co., 
supra, 

17. See Evidence §§ 1730-1806. 

18. McWilliams v. Plaquemine, 19 
La Ann. 74;: and cases infra this 


note. : 
[a] Evidence held sufficient: (1) 
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[§ 4714] 5. Weight and Sufficiency. General rules 
‘as to the weight and sufficiency of evidence in’civil 
actions’ have been applied in actions to which a 
municipal corporation is a party, and under such 
rules it has been determined that particular evi- 
dence is sufficient'® or insufficient?® to support or 
require a particular finding or result. 

[§ 4715] S. Dismissal and Nonsuit.2° Under gen- 
eral rules,** where the presentation of claim or 
the giving of notice is a condition precedent?? and 


To show reservation by a city of 
land for fire engine lots. San Fran- 
cisco v. Bradbury, 92 Cal. 414, 28 P 
803. (2) To show that a debt was 
unlawfully incurred because it was 
within a constitutional provision fix- 
ing a debt limit. East St»Louis Gas 
Light, ete., Co. v. East St. Louis, 45 
Ill. A. 591; Michael v. Atoka, 76 Okl. 
266, 185 P 96. (3) To show, in an 
action to recover money illegally 
exacted by city officials for the privi- 
lege of keeping a pop, corn wagon 
on a Street corner, that plaintiff knew 
that he was paying the money solely 
for immunity from interference by the 
city authorities. Brush v. Helena, 54 
Mont. 254, 169 P 285. (4) To support 
a finding that claimant did not know, 
nor could he by the exercise of or- 
dinary care have known, that the city 
was denying his claim to fees. Mag- 
nolia Park v. Crooker, (Tex. Civ. A.) 
252 SW 341. (5) To prove the pres- 
entation of a sufficient claim. Ver- 
meule v. Corning, 186 App. Div. 206, 
174 NYS 220 [rev 166 NYS 546, and 
aff 230 N. Y. 585 mém, 130 NE 903 
mem]. (6) To require submission to 
the jury of the question as to the 
sufficiency of presentation of claim. 
Newman v. Birmingham, 109 Ala. 
630, 19 S 902. (7) To require sub- 
mission to the jury of the question 
as to whether a contractor presented 
claims for extra work to the board 
of public works as required by the 
contract stipulating that claims must 
be presented to the board or action 
thereon will be barred (Capital City 
Brick, ete., Co. v. Des Moines, 136 
Iowa 243, 113 NW _ 835) (8) or 
whether a municipality had received 
and used for the erection of a school- 
house certain materials, so as to 
be liable for their value (Gulfport 
Sash, etc., Mfg. Co. v. Bond, 95 Miss. 
723, 49 S 260). (9) To warrant de- 
nial of nonsuit in an action for dam- 
ages for breach of a city’s contract 
to extend its sewers and water mains 
to plaintiff's lots, notwithstanding 
the city’s claimed excuse of war con- 
ditions, where there was evidence 
that the city failed to make the ex- 
tension for eighteen months and «n- 
til after plaintiff had sold his lots 
and had brought his action for dam- 
ages. Lambeth v. Thomasville, 179 
N. C. 452, 102 SE 775. (10) To sus- 
tain a judgment for a certain amount 
in an action against a city for the 
reasonable use of plaintiff's asphalt 
plant in repairing defendant’s streets. 
Nebraska Bitulithic Co. v. Omaha, 84 
Nebr. 875, 121 NW 448. 

[b] A stipulation by the attorney 
for a city, in an action of covenant 
on a lease’ for a water office, that 
there was an appropriation for the 
rent sufficient to cover the entire 
period up to the time of suit, must 
be regarded as evidence of such ap- 
propriation, as against the city’s ob- 
jection, on appeal, that no proof of 
an appropriation was made. Chicago 
v. English, 180 Ill. 476, 54 NE 609 
[mod 80 Ill. A. 163]. 

[c] Authority of comptroller,— 
Where the special duties of a comp- 
troller of a municipal corporation are 
not defined by law, proof of his 
usage to receive and file notices af- 
fecting the indebtedness of the city 
is sufficient, in connection with the 
charter provision that any financial 
power or duty confided in any city 
officer may be vested exclusively in 
the comptroller, in an action against 
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must therefore be alleged by plaintiff,?? defendant 
may take advantage of the absence of such allega- 
tion by motion to dismiss the complaint.?4 
jurisdictions the failure of the complaint to use the 
correct name*® of a defendant”® or plaintiff?’ munici- 
pality is ground for dismissal on demurrer.?® 

[§ 4716] T.-Trial.?9 
wise provided by, statute,®° general rules as to the 
trial of civil actions*! apply in actions to which a 


In some 


Except where it is other- 


the corporation, to cast on it the bur- 

den of proving that the comptroller’s 

duties do not include the subject in 
question. Hall v. Buffalo, 2 Abb. 

Dec. (N. Y.) 301, 1 Keyes 193. 

19. See cases infra this note. 

[a]. Evidence held insufficient: (1) 
To show presentation and disallow- 
ance of a claim as required by stat- 
ute as a _ condition precedent to an 
action. Birmingham vy. Chestnutt, 
161 Ala. 253, 49 S 8138. (2) To show 
the unreasonableness of an ordinance 
under which defendant public service 
corporation was charged with certain 
fees for making street’ openings. 
Chambersburg Borough v. Chambers- 
burg Gas Co., 38 Pa. Super. 311. (3) 
To show, in an action by the owners 
of a fire alarm designed to furnish 
private persons with means of giv- 
ing alarm, to prevent defendant city 
from disconnecting the .wires of 
plaintiff company from the overhead 
alarm system of the city, that plain- 
tiff gave, and the city accepted, cer- 
tain fire alarm boxes as a considera- 
tion for a license to maintain plain- 
tiffs wires. National Fire Alarm Co. 
v. Portland, 59 Or. 409, 117 P 285. 

A Pa ct hems of verdict see infra 
21. See Dismissal and Nonsuit §§ 

104-109. 

22. See supra §§ 4664-4674. 

23. See supra § 4700. 

24. Thrall v. Cuba Village, 88 App. 
Div. 410, 84 NYS 661; Krall v. New 
York, 44 App. Div. 259, 60 NYS 661; 
Kennedy v. New York, 34 App. Div. 
311, 54 NYS 261 [aff 18 Misc. 303, 41 
NYS 1077]; Russell v. New York, 1 
Daly (N. Y.) 263. 

25.. Dismissal or nonsuit for mis- 
nomer in general see Dismissal and 
Nonsuit § 100. 

26. Dexter v. Gay, 115 Ga. 765, 42 
SE 94; Boon vy. Jackson, 98 Ga. 490, 
25 SE 518. 

27. East Rome vy. Rome, 129 Ga. 
290, 58 SH 854. 

28. Demurrer based on misnomer 
see supra § 4705. 

29. Cross references: 

Competency of resident or taxpayer 
as juror in action against munici- 
pality see Juries § 329. i 

Disqualification of citizen or tax- 
payer to act as judge in action af- 
ie! municipality see Judges § 

Examination of municipal corpora- 
aoe before trial see Discovery § 


Officer as juror in action against mu- 
nicipality see Juries § 323. 

Right of municipality to demand jury 
trial see Juries § 16. 
30. Lewenthal vy. 

Lans. (N. -Y.) 532,61 Barb. 511; 

Brown wv. ‘Toronto, 21 Ont. L. 230 

[allowing app 15 OntWR 544. 

[a] Trial by court.—Some stat- 
utes provide for a trial without a 
jury in certain specified cases. Brown 
v. Toronto, 21 Ont. L. 280 [allowing 
app 15 OntWR 544]. 

[b] .Reference.—Under the act of 
April 19, 1871, providing that no 
judgment except on issues of law 
should be entered up _ thereafter 
against the city of New York ex- 
cept on the-verdict of a jury, judg- 
ment cannot be entered on the re- 
port of a referee made subsequent to 
the passing of such act. Lewenthal 
v. New York, 5 Lans. (N. Y.) 532, 61 
Barb. 511. ; 

31. See Trial [38 Cyc. 1238]. 


New York, 5 
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municipal corporation is a party.*” 

Questions of law and fact. The respective func- 
tions of judge and jury** are preserved and main- 
tained in actions to which a municipality is a party, 
and it is held that questions of law are for the 
court? and questions of fact are for the jury.*® 

Instructions. General rules as to instructions 
in civil actions®® apply in actions to which a mu- 
nicipal corporation is a party.*’ Thus the charge 
should not be misleading,®® and should not invade 
the province of the jury.*® But even though part 
of a charge in an action against a municipal corpo- 
ration is not entirely accurate, if the charge as a 
whole fully and fairly submits the case to the jury, 
the defect is not fatal.4° In applying general rules 
particular instructions have been approyed, or held 
necessary or proper,*! or have been disapproved or 
held unnecessary or improper.*? 

Verdict and findings. General rules as to the ver- 
dict and findings in civil actions*® apply in actions 
to which: a municipal corporation is a party.** 
Where the fact that a claim has not been pre- 
sented is by statute made a matter of defense, the 
denial of a motion by defendant to direct a ver- 
dict on the ground that plaintiff has not shown 


32. See cases infra this section. 
[a] An admission by counsel of 
defendant corporation of the ‘filing 
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of watchmen in guarding it, the ques- 
tion as to whether the district at- 
torney had directed its storage Was 


ne: ne LD La -. . 


affirmatively that the claim was 
proper.*® 

[§ 4717] U. Judgment or Decree*°—1. In General. 
General rules as to judgments or decrees*’ ordinarily 
apply in actions to which a municipal corporation 
is a party,*® except as to the effect of the judgment 
as a lien and as to the procedure to enforce it.*? 

Proof authorizing judgment. Some statutes have 
required that before judgment shall be entered there 
must be proof that the amount for which recovery is 
sought remains unexpended to the credit of the 
appropriation to the object or purpose upon which 
the claim sued on is founded.*° 

Delivery of copy. Where a judgment against the 
city directs that a certified copy thereof be delivered 
to the city council, compliance therewith is not 
essential to the validity of the judgment or proceed- 
ings to enforce it.54 

Arrest of judgment. Under general rules®? a fail- 
ure of plaintiff to plead performance of a condition 
precedent as to giving notice is ground for arrest 
of judgment.** 

[§ 4718] 2. Necessity for Process.54 Under the 
general rule,°® unless the court has acquired juris- 


presented is 


as to the period for which damages 
may be recovered in a case in which 
the amount recoverable is affected by 


F§§ 47164718 - 


and service of the notice as alleged 
in the complaint” has been construed 
as not amounting to an admission 
that the notice was sufficient. Car- 
son v. Dresden, 202 N. Y. 414, 95 NE 


803. 
33. See Trial [38 Cyc 1511-1530]. 
34. See cases infra this note. 
{a] Tlustrations.—(1) Construc- 
tion of order of board. Pass Chris- 


tian v. Washington, 81 Miss. 470, 34 
S 225. (2) Where the statute is 
silent as to how a notice which is a 
condition precedent shall be served, 
it has been held that the question as 
to the method of service is for the 
court. Hill v. St. Joseph, 143 Mo. A. 
389, 128 SW 214. (3) Where the 
statute is silent as to how service 
of such a notice shall be proved, it 
has been held that the question as 
to how proof shall be made is for 
the court. Hill v. St. Joseph, supra. 

35. Guthrie v. Dubuque, 105 Iowa 
653, 75 NW 500; Detroit Water 
Comrs. v. Butler Bros. Constr. Co., 
168 Mich. 137, 133 NW 1006; and 
cases infra this note. 

{a] Milustrations.—(1) Whether 
resolution of a city council related 
to certain repairs. Kemper v. Bur- 
lington, 81 Iowa 354, 47 NW 72. ‘(2) 
Whether a contractor presented 
claims for extra work under a con- 
tract for a public improvement. 
Capital City Brick, etc., Co. v. Des 
Moines, 1386 Iowa 2438, 113 NW 835. 
(3) Whether supplies were absolutely 
necessary. Diamond Power Specialty 
Co. v. West Point, 11 Ga. A. 533, 75 
SE 903. (4) Ratification of a con- 
tract. Detroit v. Grummond, 121 
Fed. 963, 58 CCA 301. (5) Authority 
to execute a contract and ratification. 
Detroit v. Grummond, 216 Fed.. 2738, 
132 CCA 417. (6) Causes. of delay 
in the carrying out of a contract for 


improvements. Delaware v. Metro- 
politan Constr. Co. 21 Oh. Cir. Ct. 
N. S. 137. (7) Question as to settle- 


ment of a comtractor’s claim relied 
on as a defense to his action thereon. 
Pawhuska v. Dahlstrom, 116 Okl. 21, 
243 P 248. (8) Questions as to who 
was the real contractor and as to 
good faith of a waiver by city board. 
Atlantic City v. Warren Bros. Co., 
926 Fed..372, 141 CCA 202. (9) In 
an action against a city for the use 
of realty upon which steel and iron 
taken from the débris of a collapsed 
building were stored and for services 


for the jury. Dunn v. New York, 219 
N. Y. 26, 1143 NE 533. (10). In an 
action against*a city on a contract 
for the hiring of a vessel to be used 
as a quarantine station, questions as 
to whether the contract had been 


executed without authority, and 
whether, if so, it had subsequently 
been ratified, were for the jury. De- 


troit v. Grummond, 216 Fed, 273, 132 
CCA 417. 

[b] Reasonable time.—Although 
the question of a reasonable time for 
performance of a contract is gen- 
erally one of law, the issue was 
properly submitted to the jury in an 
action for breach of a city’s contract 
to extend water mains and sewers, 
where the city had failed to make 
the extension for more than eighteen 
months, claiming war conditions as 
an excuse. Lambeth v. Thomasville, 
179 N. C. 452; 102 SE 775. 


36. See Trial [38 Cyc 1594-1818]. 
37. See cases infra this section. 
38. Detroit v. Grummond, 121 Fed. 


963, 58 CCA 301. 

89. Teague v. Bloomington, 40 Ind. 
A, 68, 81 NE 108. 

40. Columbus v. McDaniel, 117 Ga. 
828, 45 SH 59. 

41. See cases infra this note, 

{a]’ Request supported by evi- 
dence.—A request by defendant cor- 
poration for an instruction on a par- 
ticular issue involving a matter of 
defense should be granted where 
there is evidence to support the re- 
quested instruction. Cedar Rapids 
Water Co. v. Cedar Rapids, 117 Iowa 
250, 90 NW 746. 

[b] Authority and powers of mu- 
nicipality.—Certain instructions as to 
the powers of a municipality, with 
particular reference to its powers 
with respect to the establishment of 
streets and the procuring of land 
therefor, have been upheld. Strahan 
v. Malvern, 77 Iowa 454, 42 NW 3869. 

{c] In an action for the use of 
plaintiff's material by defendant cor- 
poration in repairing a street, an in- 
struction as to defendant’s duty and 
rights with respect to the street has 
been upheld as against defendant’s 
claim that it excused a person who 
places an obstruction in a_ street 
from removing such _ obstruction. 
Kemper v. Burlington, 81 Iowa 354, 
47 NW 72. 

[ad] Damages.—The 
should give a requested 


trial court 
instruction 


the time of compliance with a condi- 
tion precedent to the right of. action, 
where a request for such instruction 
has been made. Beard v. Kansas 
City, 96 Kan. 102, 150 P 540. 

42. See cases infra this note. 

[a] Effect of offer to compromise. 
—A charge to the effect that an offer 
to compromise on the part of the 
municipal corporation was some evi- 
dence of liability is erroneous. Pir- 
halla v. Duquesne Borough, 47 Pa. 
ago rue 

|b] In an action for the use of 
plaintifi’s material by defendant ors 
poration in repairing a street, an in- 
struction requested by defendant that 
it was empowered to use such ma- 
terial if on request plaintiff had not 
removed it from the street was prop- 


erly refused. Kemper y. B i 

81 Lowa, 354, 47 NW 72. Soe 
5 ee Trial [38 Cyc — 

1953-1990]. : Te tty a ae 


44. See cases infra this section 

[a] A finding as to an act by a 
certain committee was construed as 
not in conflict with a resolution of the 
common council authorizing such act 
in the absence of any claim that the 
two were conflicting. Kramrath v 
Albany, 127 N. Y. 57, 28 NE 400. — 

_ enan v. Mt. Ple 

Mich. 620, 142 NW 1114, 7°74 176 

46. Cross references: 
Judgment in action: 


oe a See Supra § 2067 in 43 . 


On municipal: 
deal see supra § 4270. 
mprovement contrac’ 
ft Ai t see supra 
axpayers’ actions se 
a i ene © SOT 
. ee Equity §§ 820-968: - 
ments 33 C. J. p 10-42. Pacis: 
48. See eases infra §§ 4718-4726. 
oe See a 4725. 
I ribune v. New York, 4 
a 1) a0." 8 Barb. 
a pplication to ending - 
tions.—It has been held Mhat ps 
statute applied to an action pending 
when the statute was enacted. Trib- 
une v. New York, 48 Barb. (N. Y.) 240. 


51. Cairo v. Everett, 107 Ill. 75. 

52. See Judgments §8§ 159-163. 

53. Pardey: v. Mechanicsville, 101 
Iowa 266, 70 NW 189. 

54. Process see supra § 4684 et 
seq. 

55. See Judgments § 42. 
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diction by due service of process®* or by a waiver 
by appearance or otherwise,*’ a judgment by de- 
fault®® or other judgment®® against a municipal cor- 
poration is improper. 

[§ 4719] 3. Judgment or Decree by Confession 
or Consent.°° General rules as to judgment by con- 
fession and by consent*! ordinarily apply in actions 
to which a municipal corporation is a party,®? and 
in applying these rules the right of a municipal cor- 
poration to confess or to consent to judgment or 
decree has been recognized or upheld;®* but where 
the court in which a judgment by consent is en- 
tered has no jurisdiction, the judgment is invalid.** 
There must be an absence of collusion or fraud on 
the part of the municipal authorities who confess 
judgment against the municipality in order to ren- 
der such judgment valid,®* and it has been held that 
a consent judgment is void where it includes obliga- 
tions which the officers giving the consent have no 
right to assume on behalf of the municipality.®° 

Who may consent or confess. Under some stat- 
utes the governing body of the municipality has 
exclusive authority to confess judgment against the 
municipality.°7 While under certain statutes the 
right of attorneys representing the corporation to 
bind it by consent to a judgment or decree has been 

recognized,®* under other statutes the law officer 
acting alone has no power to confess or to offer to 
confess judgment ;°° but with the consent of the offi- 
cer who has authority to settle claims against the 
- eity, the law officer may make such offer.”° 
- {§ 4720] 4. Judgment or Decree by Default.7! 
_ General rules as to judgments or decrees by de- 
fault?” ordinarily apply in actions to which a mu- 
nicipal corporation is a party,’ and in applying 
these rules the validity of ‘judgments or decrees 
56. Service of process in general 
see supra §§ 4686-4689. 
57. Waiver of service of process 
Ee general see Supra § 4691 
Cloud v. Pierce City, 86 Mo. 


i Chicago, ete., R. Co. v. Hitch- 
cock County, 60 Nebr. 722, 84 NW 97;] 65. 


McAboy, 74 Pa 
[a] 
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108 Okl. 268, aoe P 417; Oil City v. 


Entry of judgment on muni- 
cipal bond containing authority for 
confession of judgment.—Oil City v. 
McAboy, 74 Pa. 249. 

Oklahoma City v. McWilliams, 


(144 C.d.] 1489 
by default against municipal corporations has been 
recognized.** There is authority for the view that 
the failure of the legal officer of the corporation 
to appear, whereby an order by default is rendered 
against the corporation, will be more readily ex- 
cused than where the default is that of counsel for 
an individual.7> <A statute authorizing a judgment 
by default in certain actions unless defendant cor- 
poration serves with its answer or demurrer a copy 
of an order directing the issues to be tried‘® has 
been construed as applicable to municipal corpora- 
tions.”7 It has been held that the mayor of a mu- 
nicipal corporation has no authority to permit plain- 
tiff to take a-judgment by default against the cor- 
poration in an action in which a summons has been 
served on the mayor.’® 

[§ 4721] 5. Form and Contents. General rules 
as to the form and contents of decrees or judg- 
ments’ ordinarily apply in actions to which a mu- 
nicipal corporation is a party.° Where a munici- 
pality having an option of paying in money or in 
municipal orders fails to exercise the option, a 
money recovery may be had.* 

Designation of parties. Ordinarily it is proper 
for the judgment in an action against a municipal 
corporation to follow the name of defendant as set 
forth in the summons and complaint.*2 Where mu- 
nicipal officers automatically become parties to an 
action against the municipality, in their official ca- 
pacity, the judgment is not void where it is rendered 
against such officers, especially where the petition 
asks that they be required to act,®? but where an 
action is brought against the officers of a munici- 
pality, a judgment against the municipality cannot 
be rendered.§* 

General judgment; desienation of fund out of 
judgment by default). 


Negligence of attorney generally 
ae ated in default see Judgments § 


76. See Corporations § 2992, 
77. Moran v. Long Island City, 
Dg Ni Y. 489, 5 NE 80 


Watertown vy. Robinson, 69 Wis. 230, 

34 NW 139. 

d [a] Person on whom process 
served.—In order to support such a 
judgment, it must appear of record 
that the person who, the return of 
the officer shows, was served with 
process, has such a relation to the 
corporation that service on such per- 
son was tantamount to service on 
the corporation. Cloud v. Pierce 
City, 86 Mo. 357. 

59. Oklohama City v. McWilliams, 
108 Okl. 268, 236 P 417. 

[a] Attempted confession of judg- 
ment by an officer acting without au- 
thority.—Oklahoma City v. McWil- 
jiams, 108 Okl. 268, 236 P 417. 

ie 60. Necessity for service of proc- 

oe . basis for judgment see supra 

oe 61. See Equity §§ 964-968; Judg- 
ments §§ 257-338 

om See cases infra this section. 

“« U. S.—Kelly v. Milan, 21 Fed. 

843 Saif 5 As pea I el 139, 8 sct 1101, 32 


L. ed. 77 (recognizing rule). 
—  Cal.—Oakland v. Oakland Water 
eet Coen 262... Cal.,. 6.75, 9124, P 


_ Jll.—Healy v. Deering, 231 Ill. 423, 
83 NE 226, 121 AmSR 331. 
fer: Kan.—Smith v. State, 64 Kan. 730, 
68 P 641. 
_  La.—Parker y. Scogin, 11 La. Ann. 
oO: 
ee —Chaffee v. Granger, 6 Mich. 
er Y.—Law v. New York, 32 HowPr 
Oklahoma City v. McWilliams, 
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108 Okl. 268,236 P 417. 

66. State v. De Mattos, 88 Wash. 
35, 152 Pi 721. 

67. Oklahoma City v. McWilliams, 
108 Okl. 268, 236 P 417. 

[a] Board of city commissioners. 
—Oklahoma City v. McWilliams, 108 
Okl. 268, 236 P 417. 

68. Salt Lake City v. Salt Lake 
Inv. Co., 43 Utah 181, 134 P 603. 

69. Bush v. O’Brien, 164 N. Y. 

205, 58 NE 106, 31 NYCivProc 324; 
Oklahoma City v. McWilliams, 108 
Okl. 268, 286 P 417. Contra Bush vy. 
Coler, 24 Misc. 368, 53 NYS 679. 
, 70. O'Brien v. New York, 40 App. 
Div. 331, 57 NYS 1039 [aff fe Misc. 
219, .55 NYS 50, and aff 160 N. Y. 691 
mem, 55 NE 1098 mem]. 

71. Necessity for process to sus- 
tain judgment by default see supra § 
4718. 


72. See Equity §§ 937-963; Judg- 
ments §§ 349-420. 

73. See cases infra this section. 

74, Wun v. San Francisco, 11 Cal. 
250;. Jonestown v. Ganong, 97 Miss. 
67, 52S 579, 581; Cooper v. Cape May 
Point, 67 N. Fy Ta 43'Ge/PiwA. BLL: 
Wartrace v. Wartrace, etc., 
Co., 2 Coldw. (Tenn.) 515. 

[a] Want of appearance.—War- 
trace v., Wartrace, etc., Turnp. Co., 2 
Coldw. (Tenn.) 515. 

75. Lewis v. Elizabeth, 25 N. J. 
Eq. 298. But see Davis v. Steuben 
School Tp., 19 Ind. A. 694, 50 NE 1 
(where it was stated that the rule 
that negligence of an attorney is the 
neglect of his client applies where a 
trustee of a township permits a 


Turnp. 


Halverson v. Williams, 38 S. 
D. 176, 160 NW 730. 

[a] Failure of mayor to give in- 
formation that process has been 
served on him to the common council 
and the city attorney rendered judg- 
ment by default ineffective especially 
where it appeared that there was col- 
lusion between plaintiff and the 
mayor. Halverson y. Williams, 38 
S. D. 176, 160 NW 730. 

79. See Equity §§ 838-844; Judg- 
ments §§ 118-153. 

80. See cases infra this section. 

81. Herman v. Oconto, 100 Wis. 
391, 76 NW 364. 

82. yee neha v. Crane, 175 Ala. 
90, 56 S 723 

Tal Saving clause in statute.— 
Where an action was begun against 
the mayor and aldermen of a munici- 
pality, and, pending suit and before 
judgment, Code (1907) § 1046, pro- 
viding that all municipal organiza- 
tions shall be bodies politic and cor- 
porate, having perpetual existence 
under the name now used or assumed, 
and each under such name as the 
“City of, ” or “Town of ,’ shall 
sue and be sued, was passed, judg- 
ment was properly rendered against 
defendant as named in the complaint, 
as § 1050 provided that all suits then 
pending against municipal corpora- 
tions should continue to judgment 
unaffected by changes in the code. 
Birgu Behim v. Crane, 175 Ala, 90, 56 
S 723. 

83. Jonestown v. Ganong, 97 Miss. 
67, 52 S 579, 692. 

84, Young v. Barden, 90 N. C. 424. 
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which payable. While ordinarily, in an action in 
personam against a municipality, the judgment 
should not direct payment. out of a particular 
fund,®* it is usually held that judgment should not 
be rendered absolutely against a municipality on 
claims payable only out of a particular fund,** espe- 
cially where the fund is one over which the munici-' 
pal officers have no control.87 However, a constitu- 
tional provision that no city shall incur indebted- 
ness exceeding in any year the income of such year*® 
does not require that a judgment rendered for a 
past indebtedness shall provide that it be paid out 
of the revenues received for the years in which it 
was ineurred,®® and the judgment should be gen- 
eral,9° but should be limited in amount to the 
amount of unexpended balances applicable to claims 
when such-claims accrued.*? 

Provision for enforcement. The rule has been 
laid down that the judgment cannot award execu- 
tion,92 and in an action which has none of the fea- 
tures of a mandamus proceeding the judgment 
should not contain a provision ordering the govern- 
ing body of the municipality to assess and collect 


-a tax for the purpose of satisfying the judgment.%* 


[§ 4722] 6. Operation and Effect. Rules as to 
judgments in general in civil actions in respect of 
their operation and effect generally, collateral at- 
tack, and the doctrine of res judicata,®* apply in 
actions to which a municipal corporation is a party.®° 


85. Bond v. Hoopeston, 168 Ill. A.| 45 P 824, 50 P 670. 
617; Chicago v. Duffy, ab Uden ah eee 91. 
261 [aff 218 Ill. 242, 75 NE 912). Co., supra. 


86. U. S.—Seattle v. Puget Sound 
Power, etc., Co., 15 F. (2d) 794, 0 69:5 

Cal.—Meyer v. San Francisco, 150] 476, 54 
Cal. 131, 88 P 722, 10 LRANS 110. 

Iowa.—Midwest Securities Corp. Vv. 


Oey a Fernandez v. New Orleans, 46] Ill. 194; 


La. Ann. 1130, 15 S 378; Johnson v.| Drain, etc., Dist., 


New Orleans, 46 La. Ann. 714,:15 S| Wicker v. Alton, ioe au A. 135; Gib- 
N. D.—Bankers’ Trust, etc.,; Bank 216 Ill. 589, 75 NE 3191; Danville v. 
v. Anamoose, 51 N. D. 596, 200 NW | Mitchell, 63 Ill, A. 647; Virden v. 


100. son v. Murray, 
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Higgins vy. San Diego. Water 


92.. Pueblo vy. Dye, 44 Colo. 35, 96 
Chicago v. 
NE 609 [mod 80 Il. A. 163]; 
Pekin v. McMahon, 154 Ill. 
ee es he 484, 45 AmSR 114, Pi RA ates 
ines, 200 Iowa 245, 20 orrison vy. Hinkson, 87 i ; 
es Moine { ; AmR 77; Bloomington vy. Brokaw, 77 
Ringering v. Wood River 


[§§ 4721-4723 


Who bound or affected. Questions as to the bind- 
ing effect of judgments as affected by matters in 


‘respect of representation, privity, and the like, 


where such questions arise out of the relationship 
between a municipal corporation and its officers,*® 


between a municipal corporation and its citizens 


or taxpayers,®? and between municipal corporations 
and other governmental agencies,®® are treated else- 
where in this work. It has been held that, where 
pending ‘action the name of defendant corporation 
was changed, but the original corporation was con- 
tinued, a judgment subsequently rendered was bind- 
ing on the existing corporation under the new 
name.?? 

[§ 4723] 7. Amending, Opening, and Vacating. 
General rules as to amending, opening, and vacat- 
ing judgments? appfy in actions to which a municipal 
corporation is a party.? Statutes have sometimes 
provided that a specified officer could proceed for 
the opening of judgments against the corporation,® 
but irrespective of the validity or existence of such 
statute it has been held that the court could on 
motion made on behalf of such officer vacate a 
judgment.* Collusion between third persons and 
municipal employees or officials not shown to have 
resulted in injury to the municipality is not cause 
for setting aside a judgment regularly obtained ;* 
nor can a judgment entered against the munici- 
pality by consent be set aside in the absence of 


poration involving title to lands sub- 
Sequently claimed for street pur- 
poses). (2) But a decree reciting 
the validity of certain bonds, entered 
on consent of the mayor of:a munici- 
pality in a suit by such municipality 
to enjoin the collection of such bonds 
on the ground that they were issued 
without authority of law, did not 
constitute a binding adjudication as 
to the validity of the bonds, where 
the same decree contained a provi- 
Sion overruling a demurrer to the 
bill. Kelley v. Milan, 127 U. S. 139, 
owe 1101, 32 L. ed. 77 [aff 24 Fed. 


English, 180 Ill. 


141, 39 


212 Tl. A, 170; 


A. 296 [aff 


103. 
[a] 


agrees to accept payment from a 190; 
fund raised by special assessments] Civ. Cas. 


Thus a municipal creditor who | Frishmuth, 


Fishback, 9 Ill. A, 82; Laredo. v. 
(Bex. CivicA.) 5196 .SW 
McGregor v. Cook, 4 Tex, A. 


§ 141," 16) SWe.936. “See 


on property within a described area} Howell ‘vy. Gillespie, 202 Ill. A. 447. 


is not entitled to a’ general judgment] But see Clarendon v. Betts, 


to enforce payment. Midwest Se- 
ecurities Corp. v. Des Moines, 


Iowa 245, 202 NW 565. 


(Tex. 
Civ. A.) 174 SW 958 (as to certain 


200 | property). 


Cross references: 


Funds out of which payable in} Enforcement of judgment in general 


general see infra § 4724. 

Lack of funds as defense in gen- 
eral see supra § 4675. 

87. Grane v. Urbana, 2 Ill. A. 559. 

88. See supra § 4054. 

89. Buck v. Eureka, 119 Cal. 44, 
50 P 1065; Higgins v. San Diego Wa- 


see infra § 4725. 

Execution against property of muni- 
cipal -corporation in general see 
Executions §§ 105, 106. 

Modifying judgment on appeal by 
striking provision for award of 
execution see infra § 4729. 


ter Co., 118 Cal. 524, 45 P 824, 50 P| Provision for enforcement of judg- 


670. But see Weaver v. San Fran- 
cisco, 111 Cal. 319, 48 P 972 ‘(where 
both constitutional and statutory pro- 


ae in. general see Judgments § 
93. Clarendon v. Betts, (Tex. Civ. 


visions were involved and a provision] A.) 174 SW 958. 


for payment out of particular’ reve- 
nues was included). 

[a] Judgment on 
Where the judgment is made payable 
only out of certain funds, a subse- 
quent judgment in an action thereon 
must contain such limitation. Wea- 
ver v. San Francisco, 146 Cal. 728, 
$17P* 119; 


Mandamus to compel the imposi- 
tion of tax to pay judgment in gen- 


judgment.— | eral see Mandamus § 424 


94. See Judgments §§ 805-869, 
1154-1525: 
95. See cases infra this section. 


[a] Validity of claim or debt.— 
(1) When a judgment has been ren- 
dered against a defendant municipal 


Constitutional or statutory debt |) corporation, jt is ordinarily conclu- 


limit in general see supra §§ 4047— 
4052. 


sive as to the validity of the claim 
or debt involved. S. v. New Or- 


90. Higgins v. San Diego‘‘Water| leans, 99. U.S. 381, 25 L. ed. 225; 


118 Cal. 524, 45 P 824, 


fal ‘Reason for rule.—If a judg- 
ment were not general, future pro- 
vision by contract or otherwise for 


50 P| New Orleans v. U. S., 49 Fed. 40, 1 


CCA 148; Dickinson vy. Petersburg, 
6 Alaska 488; Sherman y. Langham, 
92 Tex. 13,:40-SW 140, 42 SW 961, 
89 LRA 258. See also Oakland v. 


payment of the amount not provided| Oakland Water Front Co., 162 Cal. 


for might be prevented. ‘Higgins v. 
San Diego Water: Co.,;° 118 ‘Cal. 524, 


675, 124 P 251 (judgment: by consent 
in an action against’a municipal cor- 


[b] In a proceeding to compel the 
payment of a judgment against a 
municipal corporation, the validity of. 
the original cause of action cannot 
be questioned. Com. v. Hinkson, 161 
Pa. 266, 23 A 1081; Sherman v. Lang- 

am, 92 Tex. , 40 SW 140, 42 
961, 39, LRA 2658. ; hol 

Proceeding by mandamus to en- 
force judgment against municipality, 
as collateral to judgment, within rule 
one collateral attack see Judgments 


§ 828 
96. See Judgments § 1458. 
97. See Judgments §§ 1459, 1460, 
98. See Judgments § 3477, 

Bt Peo. v. San Francisco, 21 Cal. 


1. See Judgments §§ 436-679. 
2. See cases infra this section. 
3. See Sharp v. New York, 
Barb. (N. Y.) 572, 9 AbbPr 248, 
HowPr 97; Lowber v. New York, 
(2 salad eee te 262, Bs AbbPr 484° 15 
owPr ; Macomber y. Ne : 
17 AbbPr (N. Y¥.) 35. Ney Sea 
4 Baldwin vy. New York, 1 Abb, 
Dec. (N. Y.) 75, 2 Keyes 387 [aff 45- 
Ba 359, 30 HowPr 289 (aff 42 Barb. 
Ca] Thus the comptroller of the 
city of New York could move in. the 
Supreme court to vacate a judgment, 
against the city ,by counsel other 
than the corporation counsel, em- 
ployed by the comptroller under di- 
rection of the common _ council. 
Baldwin v. New York,.1 Abb. Dec. 
(N. Y.) 75, 2 Keyes 387 [aff 45 Barb. 
av HowPr 289 (aff 42 -Barb, 

5. New York y. Brady, 115 N. Y’ 


‘599, 22 NE 237. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4723-4725] 


any irregularity, fraud, or mistake, simply because 
a new corporation counsel believes a better result 
can be obtained by contesting the litigation. An 
application of a municipality pending appeal from 
a judgment against a third person to intervene‘ 
as defendant for the purpose of opening the judg- 
ment has been denied.® 

[§ 4724] 8. Lien, Priority, and Funds Applicable. 
The general rule is that a judgment against a mu- 
nicipality is not a lien on its property held for 
public uses.® 

Funds applicable to payment and priorities.1° 
Judgments are not payable out of funds raised by 
levy for another purpose, nor out of funds appro- 
priated for another purpose,’? nor out of the gen- 
eral funds when chargeable only upon the surplus 
fund.t? But the rule has been laid down that a stat- 
utory provision that indebtedness shall not be in- 
curred or a warrant drawn in payment of any 
indebtedness to exceed the amount of funds on hand 
in the treasury at the time" is not a limitation on 
the compulsory power of the courts to make effec- 
tive judgments against municipal corporations.'> 
The right to resort to a sinking fund for the 
payment of a judgment has been recognized.® Un- 
der some statutes the municipality cannot exhaust 
the entire revenue provided for unbonded expendi- 
tures with one class of disbursements, and refuse 
to pay a judgment out of the revenues for the 
eurrent year.17 While the courts sometimes give 
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a judgment priority over other claims payable from 
general revenues of the municipal corporation,'® 
generally a judgment does not take precedence 
over other claims.19 Under some statutes, current 
expenses have precedence over judgments;*° and 
it has been held, irrespective of a specific statutory 
provision, that necessary current expenses are en- 
titled to payment out of the current revenues in 
preference to a judgment against the city for a 
tort.2!_ Some statutes provide for the registration 
of judgments and for their payment in the order 
in which they are registered,?* but the municipality 
cannot rely on such a statutory provision to resist 
the payment of a judgment merely because other 
creditors whose judgments are registered fail to seek 
relief.?° 

[§ 4725] 9. Enforcement; Dormant Judgments and 
Revival.** In some jurisdictions there are special 
statutory provisions for the enforcement or collec- 
tion of judgments against a municipal corporation,?® 
and the method so provided for is sometimes re- 
garded as exclusive.?® Certain statutes prescrib- 
ing the particular mode of collecting judgments 
against towns have been held not applicable to 
judgments against cities,?”7 but in some ~jurisdic- 
tions a statute providing a mode for enforcing the 
payment of judgments against counties and town- 
ships applies also to judgments against cities.?8 

Execution. Property of a municipality held for 
public purposes is not ordinarily subject to exe- 


6. Law v. New York, 32 HowPr |] 590 [aff 156 U. S. 353, 15 SCt 378, 39] Summoning in supplementary pro- 
(N. Y.) 385. L. ed. 450]. r : . ceedings municipality and third 
12. Evans v. Pittsburgh, 8 F. Cas. person holding municipal funds see 


7. Intervention in general see su- 
q No. 4,568. 


8. Reid v. Products Mfg. Co., 116 13. 


Smith v. Broderick, 107 


Executions §§ 937, 938. 
25. 


Mise. 424, 190 NYS 403. 

[a] Reasons for denial—The mu- 
nicipality had been at all times fa- 
miliar with the progress of the action 
and had assisted in the defense; 
moreover there had been a full and 
fair presentation of all the issues 
before the trial court and before the 
intermediate appellate court. Reid 
v. Products Mfg. Co., 116 Misc. 424, 
190 NYS 403. 

_ 9. Peo. v. Cook County Super. Ct., 
55 Ill. A. 376; Davenport v. Peoria 
Mar., etc., Ins. Co., 17 Iowa 276 (stat- 
ute); Schaffer v. Cadwallader, 36 Pa. 


126. 

Dlustrations.—(1) Real 

in general. Schaffer v. 

wallader, 36 Pa. 126. (2) 

buildings. Davenport v. Peoria Mar., 

ete., Ins. Co., 17 Iowa 276 (statute). 

[b] Validity of statute.—The 

validity of a statutory provision that 

no inscription of a judgment against 

a city shall operate as a _ judicial 

mortgage has been upheld. New Or- 

jeans v. Holmes, 13 La. Ann. 502. 
Liability of property of inhabi- 

tants or citizens for judgment debt 

of municipality see infra § 4725. 
Lien of judgment in general see 

Judgments 8§ 870-975. 

10. Cross references: 

Constitutionality of statutes affect- 
ing power of municipality to levy 
taxes for payment of judgments 
see Constitutional Law § 636. 

Limitation on amount of indebted- 
ness in general see supra §§ 4047— 
4066. 

Mandamus to: 

Compel levy of tax for payment of 
judgment.see Mandamus §§ 424, 
425. : 

Enforce and to compel payment of 
judgment see Mandamus §§ 397, 
408-414. 

Provision in judgment as to fund out 
of which payable see supra § 
4721. 

‘Want of funds as defense to action 
against municipal corporation see 
supra § 4675. 

11. U. S..v. New Orleans, 44 Fed. 


tate 


Cal. 
644, 40 P 1033, 48 AmSR 167. 

14. Constitutional and statutory 
debt limit in general see supra §§ 
4047-4066. 

15. Jonestown vy. Ganong, 97 Miss. 
67, 52S 579, 692. 

- 16. Shawnee v. Tecumseh, 52 Okl. 
509, 150 P 890. 

17. New Orleans v. U. S., 49 Fed. 
40,,1 CCA 148. 

18. Jonestown y. Ganong, 97 Miss. 
67, 52 S 579, 692. 

19. Fresno Canal, etc., Co. v..Mc- 
Kenzie, 135 Cal. 497,67 P 900. But 
see same case in department 65 P 
473 (where payment of judgments 
was held proper). 

20. State v. New Orleans, 116 La. 
851, 41 S 115; State v. New Orleans, 
111 La. 374, 35 S 605. See State v. 
New Orleans, 119 La. 624, 44 S 321 
[rev..21'55 WU +S. 170; ,80.SCt; 405554 
L. ed. 144]. 

21. Sherman v. Smith, 12 Tex. Civ. 
A. 580, 35 SW 294. 

22. See Fernandez v. New Orleans, 
50 La. Ann, 485, 23 S 611. See also 
State v. New Orleans, 119 La. 624, 
44S 321) [rev, 215 -U, -S:5170;%30 cSCt 
40, 54 L. ed. 144 on ground that cer- 
tain statutory provisions affecting 
power of municipality to levy tax 
were unconstitutional]. 

23. New Orleans v. U. S., 49 Fed. 
40, 1 CCA 148; State v. New Orleans, 
87 La. Ann. 13. 

24. Cross references: 

Duty to levy taxes to pay judgments 

in general see supra § 4314. 
Enforcement of judgment: 

Against: 

County see Counties § 386. 
School district see Schools and 
School Districts [35 Cyc 1062]. 
Town see Towns [38 Cyc 667]. 
For costs see infra §~4728. 
In action on municipal bond see 
supra § 4270. 
Fund out of which payable in gen- 

eral.see supra § 4724. 
Garnishment 

supra § 4655. 
Provision in judgment as to fund out 

of which payable see supra § 4721. 


and attachment 


see 


See statutory provisions. 
[a] Several statutes applicable.— 
St. (1901) p 274, relating to proce- 
dure for collection of final judgments 
against municipalities, is not jin 
conflict with San Francisco Charter 
art 3 c 11 §§ 1-3, providing for pay- 
ment of judgments from the surplus 
fund, the two acts being in effect 
complementary, so that a judgment 
may be collected under the former, 
where the city does not choose to 
pay af Cees the ue Metropoli- 
an". Ins) Co. ov. easy, 41 % i 
667, 183 P 243. x eae 
[b] In Quebec a judgment may be 
enforced either (1) by execution (Le 
Credit Canadien y. Verdun, 59 Que. 
Super. 149), (2) or by a proceeding 
looking to the payment of the judg- 
ment out of funds on hand or the 
making of a special levy for such 
payment (Le Credit Canadien v. Ver- 
dun, supra). (3) In order to obtain 
execution in the ordinary way it is 
not necessary for plaintiff to serve 
a copy of the judgment. lLe- Credit 
Canadien v. Verdun, supra. (4) But 
in order to procure satisfaction by 
the other method of procedure a copy 
of the judgment must be served upon 
the municipal council. Le Credit 
partes Vi ae supra, 
6. eaty v. klahoma i 
Okl. 182, 214 P 912. etait 
[a] Appropriation of municipal 
funds in hands of holder of judg- 
ment.—Where the manner of, and 
procedure for, collecting judgments 
against a municipal corporation’ are 
regulated by statute or the city char- 
ter, a person holding such a judg- 
ment is not authorized to appropriate 
public funds coming into his hands 
to the payment of a supposed judg- 
ment, but must collect it in the man- 
ner provided by law. Beaty v. Okla- 
homa City, 89 Okl. 182, 214 P 912, 
27. Watertown vy. Cady, 20 Wis: 
501; State v. Milwaukee, 20 Wis. 87. 
28. Monaghan vy. Philadelphia, 28 
Pa. 207. See Evans v. Pittsburg, 8 
F. Cas. No. 4,567; Evans v. Pitts- 
burgh, 8 F. Cas. No. 4,568 (both con- 
struing Pennsylvania statute), 
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cution,2® but property held by the municipality in 
its private capacity ordinarily is subject to execu- 
tion.2° The general rule is that the private property 
of individuals within the limits of the territory of 
a municipal corporation cannot be subjected to the 
payment of a judgment against the corporation by 
levy based on an execution against the corporation,** 
but a statute providing for the levy of an e*ecu- 
tion against the corporation on the individual prop- 
erty of citizens in certain eases has been held con- 
stitutional,’2 and given effect.*? The right of certain 
officers to redeem municipal property from sale un- 
der execution, properly made, has been denied.** 

Mandamus is usually a proper remedy to enforce 
a judgment against a municipality,®® such remedy 
performing the office of an execution in ordinary 
cases,®° and in the case of a judgment ex contractu 
the remedy by mandamus has been regarded as ex- 
elusive.27 Mandamus has been refused where plain- 
tiff has not sought to levy an execution against 
property held by the municipality in its private 
eapacity.*§ 

Dormant judgment and revival. A judgment 
against a municipality becomes dormant where no 
tax is levied and mandamus to enforce it is not 
brought within the statutory time provided for issu- 
ing execution in ordinary cases*® to keep the judg- 
ment alive;*® and after the judgment has become 
dormant, the levy of a tax and payment on such 
judgment will not revive it.** 

Judgment against municipality and an individual. 
Where a judgment by default is recovered against 
a municipality and an individual, resort need not 
be first had to the property of the individual.*? The 
right of a municipality to move for the enforce- 
ment of a judgment against other parties to an 
action to which the municipality was a party de- 
fendant ‘has been recognized.** 

Dissolution of corporation. There is authority 
for the view that, upon the dissolution of the cor- 
poration, all taxes levied or uncollected are subject 
to the demands of creditors and may be collected 


29. See Executions §§ 105, 106. 
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municipal corporation see Manda- 


[§§ 4725-4727 


and disbursed by a receiver.*4 aly 

Where a municipality is the judgment creditor, 
it has the same right to control its judgment and to 
fieri facias as any judgment creditor,*® and may 
cause a fieri facias once issued to be set aside.*® 

[§ 4726] 10. Satisfaction, Settlement, and Pay- 
ment.*7 General rules as to the satisfaction, set- 
tlement, and payment of judgments*® ordinarily 
apply in actions to which a municipal corporation 
is a party.4® A judgment against a municipality 
is payable only in legal tender.®° Special provi- 
sion is sometimes made by statute for the payment 
of such judgments.°4 Thus, under some statutes, 
it is discretionary with the municipal authorities 
to provide for the payment of judgments either by 
a single payment®? or by payments in installments,°* 
but if provision has been made for payment by a 
single payment the right to pay in installments 
ceases.°4 Statutory authority to pay judgments 
‘favainst the city’’ does not include judgments 
against a special board.®> Payment of a default 
judgment obtained against a city based on an award 
is made at the city’s peril where made pending an 
action to restrain the city from paying the award 
to the person to whom payment was made.®® The 
abolishment of a board which held a judgment 
against a municipality and the transfer of the 
powers and duties of such board to the governing 


body of such municipality did not relieve the gov- 


erning body from providing for the payment of 
such judgment.®°? Where the city corporation and 
the county organization are separate, county officers 
have no authority to interfere to prevent payment 
of a judgment against the city.°* While ordinarily 
a municipal corporation cannot accept less than 
the full amount of the discharge of a claim which 
it has reduced to final judgment,®® it may accept 
less than the full amount where the judgment debtor 
is not able to pay the full amount and the corpo- 
ration is not able to enforce full payment.®° 

[§ 4727] V. Damages.°* Questions as to damages 
recoverable in actions to which a municipal corpora- 


Ann. 48, 


30. See Executions § 105. 

31. U. S.—Meriwether v. Garrett, 
102 U.-S. 472, 26 Ll. ed. 197; Rees v. 
Watertown, 19 Wall. 107, 22 L. ed. 


72. 
Ala.—Miller v. McWilliams, 50 Ala. 
427, 20 AmR 297. 


Miss.—Horner v. Coffey, 25 Miss. 
434. 

N. J.—Lyon v. Elizabeth, 43 N. J. 
L. 158. : 

N. C.—lLilly vi: Taylor, ‘88 N.+C. 
489, 

Pa.—North Lebanon v. Arnold, 47 
Pa. 488. 

[a] Inhabitants of territory which 


has been detached from a municipal- 
ity are not individually liable in an 
action to compel them to make con- 
tribution for the debts of the cor- 
poration. North Lebanon y. Arnold, 
47 Pa. 488. 

Liability of property of citizen or 
inhabitant of: 

County see Counties § 386. 
School district see Schools 

School Districts iy Cyc 1063]. 
Town sees Towns [38 Cyc 667]. 

32. Beardsley v. Smith, 16 Conn, 
368, 41 AmD 148. 

33. Beardsley v. Smith, supra. 

34. Peo. v. Hays, 4 Cal. 127. 

Who may redeem property sold un- 
der execution in general see Hxecu- 
tions §§ 726-735. 

35. ee Mandamus § 397. 

Mandamus to compel: 

Levy of tax to pay judgment against 


and 


SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


mus §§ 424, 425. 

Payment of judgment against mu- 
nicipal corporation see Mandamus 
§§ 408-414, 

36. U. S. v. Oswego Tp., 28 Fed. 
55; Alter v. State, 62 Nebr. 289, 86 
NW 1080. 

37. Whigham v. Gulf Refining Co., 
20 Ga. A. 427, 93 SE 238. ; 

38. Shamrock Towing Co. v. New 
York, 20 F. (2d) 444. 

39. Dormant judgment and revival 
dee see Judgments §§ 1004- 

40. Brockway v. Oswego, 40 Fed. 
612; Alter v. State, 62 Nebr. 239, 86 
NW 1080, 

41. Alter v. State, supra. 

42. Palmer v. Stacy, 44 Iowa 340. 

43. Rodee v. Ogdensburg, 165 App. 
Div. 651, 151 NYS 349 [mod 86 Misc. 
229, 148 NYS 826, and app dism 218 
N.Y. 621 mem, 112 NE 1074 mem]. 

[a] Maintenance of bridges.—The 
court granted in part a motion of 
the municipality to compel certain 
property owners to maintain bridges, 
under a decree which fixed the rights 
and liabilities of owners of property 
along a waterway, including the mu- 
nicipality. Rodéee v. Ogdensburg, 165 
App. Div. 651, 151 NYS 349 [mod 86 
Misc. 229, 148 NYS 826, and app dism 
218 N. Y. 621 mem, 112 NB 1074 


mem]. 
whet Garrett v. Memphis, 5. Fed. 
45. Lynne vy. New Orleans, 26 La. 


46. Lynne v. New Orleans 

et Cross references: 1 eae 
ntorcement of judgment agai 
. uyseee corporation see pox 


Funds applicable to a 

noe § a Settee aaa 
ecovery of judgment over a 
pereon Brandy liable hee 

es resulting in recover i 

city see Indemnity § 48.- pia See 
48. See Judgments §§ 1057-1138. 
49. See cases infra this section. 

ae Porter _v. Thompson, 22 Iowa 
51. See San Antonio v. R 

46 Tex. Civ. A. 196, 102 Swe 


ns ned Cary v. Long, 181 Cal. 443, 184 


53. Cary v. Long, supra. 
54. Metropolitan L. Ins. Co. 
ae Ta eae 557, 194 P 1005. 


55. -S. v. New Orl 
Liquidation, 60 Fed. 387, OCCA a7. e 


aut Spears vy. New York, 87 N; NE: 
State v. Pilsbury, 30 La, Ann. 
Baker v.. New York, 9 AbbPr 


59. Oakman v. Evel i 
100, 203 NW s1y veleth, 163 Minn. 


Compromise or settlement nd. 
ing action see supra § 4662. iat 


60. Oakman y. Evelet i 
100, 203 NW 514. ea ai 


61. Damages in general s m- 
ages 17 C. J. p 699. i pee 


— 


r } Ns 
§§ 4727-4728] 


tion is a party, as for example, actions on con- 
tracts in general,®*? and for torts.°*®> are treated 


elsewhere. 
[§ 4728] W. Costs.% 


62. See supra § 2 


63-65. See supra ate 2068-2076 in 
43: CoE: 
66. Costs in: 


Action against municipal corporation 
for tort see supra § 2077 in 43 C. J. 
Proceeding to enforce ordinance see 
supra §§ 734-740 in 43 C. J. 
Taxpayer’s action see supra § 4636. 
Liability of municipality for costs 
of election contest see Hlections § 


392, 
67. See cases passim this section. 
68. See Costs 15 C. J. pl. 
69. See cases passim this section. 
[a] Where an appeal was necessi- 
tated by the default of plaintiff mu- 


nicipality and another plaintiff, it was 
ruled that there should be no costs of 
the appeal although plaintiffs were 
successful as appellants. Emerson vy. 
Wright, 14 Man. 636. ‘ 

70. See Costs §§ 10-40. 

71. Grafton v. Mooney, 89 
622; Edwardsville v. Barnsback, 66 
Tll._ A. 381; Palanea v. Manila, 41 
Philipppine 125; Lawrence v. Owen 
Sound, 5 Ont. L. 369, 2 OntWR 189, 
23 CanLTOccNotes 138; Re, McClel- 
land, 3 OntWR 278. 

[al In Porto Rico, in. accordance 
with Gen. Order No. 118 series of 
1899 § 63, costs are imposed upon 
the litigant whose demands are in 
all things dismissed, and in other 
cases the court will assess the same 


Ts A. 


in accordance with equity. Bianchi 
v. Anasco, 6 Porto Rico 143. 

72. Grafton v. Mooney, 89 Ill. A. 
622. 

73. Jersey City v. Jersey City 
Water Supply Co., 93 N. J. Eq. 36, 
114 A 421. 


Allowance-of counsel fee as dam- 
ages for wrongful issuance of in- 
junctions against municipality see 
Injunctions § 819. 

Attorney’s fees as costs in general 
see Costs §§ 248-259. 

73144. Emerson y. Wright, 14 Man. 


636. 
74. Rafferty v. Pittsburg, 15 Pa. 


Super. 77; Clauhs v. Pittsburgh, 14 
Pa. Dist. 571. 
[a] Who may give authorization. 


—Under a statute requiring the au- 
thorization of the mayor or solicitor, 
authorization may be given by the 
assistant to the solicitor, who is 
duly authorized by the_ solicitor. 
Rafferty v. Pittsburg, 15 Pa. Super. 


75. Durkee v. Janesville, 28 Wis. 
464, 9 AmR 500. 

76. Chesapeake, etc., 
Harmon, 159 Ky. 59, 66 Sw 186, 


AnnCas1915D 562. 

[a] Proceedings to prohibit en- 
forcement of an ordinance because 
of its invalidity.—Chesapeake, etc., 
mh, Co. Harmon, 159. Ky,,.59, aoe 
SW 786, AnnCas1915D 562. 

77. See statutory provisions. 

[a] Time for deposit.—Where no 
deposit was made when the summons 
was issued,-the right of plaintiff sub- 


Except as otherwise pro- 
vided by statute,°’ rules as to costs applicable in 
civil actions in general®* apply in actions to which 
a municipal corporation is a party.®® 
eral rule’? that costs are imposed upon the un- 
successful party applies’! except where the munici- 
pality sues or is sued in the capacity of agent of the 
state in the conduct of local government;7? and a 
municipal corporation as the successful party is en- 
titled to the inclusion of a counsel fee."? 
tion by defendant to dismiss the action or to stay 
proceedings on the ground that it was brought with- 
out the authority of plaintiff municipality, costs of 
the motion prior to the showing of a ratification of 
the bringing of the action by the body duly author- 
ized are properly Oacroty to defendant;"°% but 


ans Aer Coed! 
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Thus the gen- 
proceedings.*® 


On a mo- 


sequently to make the deposit has 
been recognized. Prevost v. D’Ahunt- 
Sic,.5 Que, Pr 171: 

[b] A diliatory exception is the 
proper method of taking advantage 
of plaintiff’s failure to make a de- 
posit. Lalonge dit Gascon v. St. 
Vincent de Paul, 27 Que. Super. 218. 

Security for costs in general see 
Costs §§ 464-575. 

78. See supra’ § 4675. 

79. White v. Bonner Springs, 99 
Kan. 148, 160 P 1024; Beard v. Kan- 
sas City, 96 Kan..102, 150 P 540; Ft. 
Scott v. Elliott, 68 Kan. 805, 74 
P 609; Atchison y. King, 9 Kan. 550; 
Haggard v. Carthage, 168 Mo. 129, 67 
SW 567; Nance v. Falls City, 16 
Nebr. 85, 20 NW 109; Pawhuska v. 
Pawhuska Oil, etc., Co., 118 Okl. 201, 
248 P 336. 

[a] In New York (1) the statu- 
tory provision (formerly Code Civ. 
Proc. § 3245, now Civ. Pract. Act 
§ 1498) requiring presentation of 
claim applies to actions based on 
claims arising out of contract, and 
only to such claims. Hunt vy. Os- 
wego, 14 NE 97; Gage v. Hornells- 
ville, 106 N. Y. 667 mem, 12 NE 817 
mem. (2) It does not apply in ac- 
tions ex delicto. See supra § 2077 
(3) Nor does it apply 
to special proceedings (In re Jetter 
78 NY. 601, [rev 14 Hun 93, 58 
HowPr 67]), (4) nor to the costs 
of an appeal (Utica Water-Works Co. 
v. Utica,—31 Hun, 426), (5) nor to 
an action commenced in the justice’s 
court and appealed to the county 


court (Bradley v. Union, 164 App. 
Div. 735, 150 NYS 112; Marsh v. 
Lansingburgh, 31°) Bum, oe): (6) 


An additional allowance cannot be 
granted where the statute has not 
been complied with. Brewster v. 
Hornellsville, 35 App. Div. 626, 54 
NYS 915. (7) Filing of a claim of 
a teacher against the board of edu- 
cation of the city of New York is a 
condition precedent to the right to 
costs. Caldwell v. Board of Hduca- 
tion, 127 Misc. 492, 216 NYS 501. (8) 
No certificate of the judge presiding 
at the trial is required to defeat 
plaintiff's claim for costs where the 


claim is not presented. Baine v. 
Rochester, 85 N. Y. 523, 1 NYCiv 
Proc 269, 62 HowPr 346. (9) The 


purpose of such a statute is to pro- 
tect municipal corporations against 
the initial costs of suits upon undis- 


puted claims. Hagan v. Board of 
Bducation, 115 .NYS.167, 1- NYCiv 
ProcNS 249. 


[b] Municipalities included.—Rev. 
L. (1910) § 6038, requiring the filing 
of an itemized ‘statement of ‘an un- 
liquidated claim with the city coun- 
cil as a condition, to recovery of 
costs against the municipality, refers 
only to cities and not incorporated 
towns. Bellevue Gas, etc. Co. v. 
Carr. 61 Okl. 290, 161 BP 203. 

[ec]. Claim held sufficient.—W yan- 
dotte v.. White, 13 Kan. te Hutch- 


Deposit to secure costs. 
deposit of a certain amount from a nonratepayer 
as security for costs in certain actions against a 
municipal corporation,’’ but a failure to make the 
deposit does not constitute a defense to the merits.7® 

Presentation of claim as condition precedent. 
Under some statutes costs cannot be awarded to 
one who sues a municipality unless the claim was 
presented to it before the commencement of the 
action.”® Presentation must be made to the proper 
officer or board,®® in such a manner as to afford 
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under some statutes the municipality is not liable 
for costs in an action by it unless the institution 
of the action is duly authorized.“ 
exempting a municipal corporation from: liability 
for costs in certain actions against it has been held 
unconstitutional.”® 
charged with costs where it is not a party to the 


But a statute 


A municipality cannot be 


Some statutes require a 


inson v. Van Cleve, 7 Kan. A. 676, 
53 P 888; Salina v. Kerr, 7 Kan. A. 
223, 52 P "901. 

Application of statutes to claims 
he chee on torts see supra § 2077 in 43 


Pleading compliance with statute 
see supra § 4700. 

Proof of presettation admissible 
under pleadings’ see supra § 4709. 

80. See cases infra this note. 

[a] Chief fiscal officer.—(1)~ In 
New York the statute provides for - 
presentation to the chief fiscal officer. 
Gage v. Hornellsyville, 106 N. Y. 667 
mem, 12 NE 817 mem; aa 
County v. Amsterdam, 139 App. Div. 
883, 124 NYS 562. (2) The. “chief 
fiscal Officer’ is the officer who re- 
ceives, keeps, and disburses the 
moneys of the corporation. Gage v. 
Hornellsville, supra. (3) It is gen- 
erally held that the treasurer of the 
municipality is such ‘officer. Gage 
v. .Hornellsville, supra; Baine v. 
Rochester, 85 N. Y. 523, 1 NY¥CivProe 
269, 62 HowPr 346; Hunt v. Oswego, 
45 Hun Ca Ve) 305; Fisher v. Cort- 
land, 42 Hun (N. Y.) 173; Dressel 
Vv. Kingston, 32 ‘Hun (N. Wb aZoie 
Taylor v. Cohoes, 5 NYSt 92 [rev 
on other grounds 105 N. Y. 54, 11 NE 
282]. (4) Where presentation is to 
be made to the chief fiscal officer of 
the corporation, a claim cannot be 
presented to its board of trustees. 
Gage v. Hornellsville, supra. But 
see Williams v. Buffalo, 25 Hun (N. 
Y.) 301; Butler v. Rochester, 4 Hun 
CNG Y,)) <1321,. 16> Phomps: Se Ga bre 
(in both of which presentment to 
the common council was held suffi- 
cient). (5) It has been held that 
presentation of a claim to the treas- 
urer of the water board was insuffi- 
cient. King v. Randolph, 28 App. 
Div. 25, 50 NYS 902. Contra Halli- 
nan y. Ft. Edward, 26 Mise. 422, 57 
NYS 162. (6) The comptroller of the 
city of New York is the “fiscal offi- 
cer” of the board of education within 
the meaning of the statute in ques- 
tion. Eagan v. Board of Education, 
115 NYS 167, 1 NYCivProeNS 249. 

[b] Board with power to audit.— 
(1) In New York the statute now 
permits the presentation to the board 
having the power to audit claims as 

well as to the chief fiscal officer. 
Onondaga County v. Amsterdam, 139 
App. Div. 888, 124 NYS ‘562: (2) 
Thus a claim against the board of 
education of the city of New York 
may be presented to the auditing de- 
partment of such board. Eagan vy. 
Board of Hducation, 115 NYS areT, 1 
NYCivProcNS 249. (3) Presentation 
of a claim by a county, against a 
eity for the support of a pauper, to 
the overseer of the poor of such 
city was held sufficient; assuming 
that the statutory provision applied 
in such case. Onondaga v. Amster- 
dam, supra. 

[c] Authority to adjust and pay 
claim.—The omission to present the 
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opportunity and sufficient information to the officer | 


‘to whom it is presented to enable him to present 
it to the proper auditing officers and procure au- 
thority to pay;*' and under some statutes the claim 
must be verified,®? and must be presented by one 
asserting authority to act for claimant.8? Where 
the claim is not presented and plaintiff is success- 
ful, neither party is entitled to costs.*4 
- Enforcement. A judgment against a municipality 
‘for costs will not ordinarily be enforced by execu- 
tion,®> but the proper remedy is by mandamus to 
compel a levy.*® Where the city is entitled to the 
costs, suit should be brought in its name®’ on an 
undertaking for costs given by the opposing party.®® 
“Where a municipal corporation as defendant is 
successful on appeal as against a codefendant and 
plaintiff fails utterly in the action, the appellate 
court may order plaintiff to pay the costs directly 
to the corporation.®® 

[§ 4729] X. Appeal and Error.®° General rules 
governing appeals in civil actions®! ordinarily ap- 
ply in actions to which a municipal corporation is 
a party.°? For instance the rules that error can- 
not first be urged on appeal,®? that questions must 
be preserved for review by exceptions,®°* that ap- 
pellant must point out the grounds on which an 
alleged error is based,®® that harmless error is 
not ground for reversal,®® and that the decision 
claim is not excused because the offi- 
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Execution to enforce costs in gen- 


T§§ 4728-4729 


on a former appeal is the law of the case,®” are 
applicable. An amendment to an assignment of 
error adding to the title of appellant corporation 
the name of the state and the designation ‘‘a munici- 
pal corporation’’ has been regarded as unneces- 
sary.98 ‘ 

Right to appeal and who may take appeal. The 
right of the municipality to prosecute an appeal®® 
in the corporate name,! provided it is an interested 
party and is aggrieved by the judgment, order, or 
decree complained of,? has been recognized or up- 
held. Under some statutes the absence of an express 
authorization by the mayor and the governing body 
for the taking of the appeal is not fatal.? Generally 
the law iofficer is authorized to take an appeal from 
a judgment against the municipality;* at least his 
authority to do so will be presumed until the con- 
trary appears.° However, under some statutes 
neither the law officer® nor a committee of the mu- 
nicipal council’ has the authority to take an appeal. 
The mayor is not entitled to appeal, it seems, where 
not personally aggrieved by the judgment and where 
not duly authorized so to do.2 The governing body 
of the municipality may delegate to an attorney and 
a committee of such body authority to take an 
appeal.® 

Waiver or loss of right to appeal. Under some 
statutes the law officer of the corporation has no 
1 NYS 24 [aff 119 N. Y. 640 mem, 


cer to whom the claim is to be pre- 
sented has no power to adjust and 
pay the claim. Baine v. Rochester, 
85 Ney. 523-1  NYCivProé 269, 62 
HowPr 346; Judson vy. Olean, 40 Hun 
158 [rev on other grounds 116 N. Y. 
655 mem, 22 NE 555, 2 Silv. A. 414]; 
Dressel v. Kingston, 32 Hun (N. Y.) 
526; Caldwell v. New York Bd. of 
Education, 127 Misc. 492, 216 NYS 
501. 
81. Spaulding v. Waverly, 12 App. 
Div. 594, 44 NYS 112. 

[a] Informality in presentation.— 
Where, in an action on a contract for 
paving a public. street, plaintiff 
claimed in apparent good faith the 
payment. of the entire sum named 
in the contract, a contention that 


he was not entitled to costs.on re- |} 


covery of part of the original claim, 
because not complying with the re- 
quirement of Gen. St. (1915) § 1750, 
requiring unliquidated claims against 
a city to be presented in writing to 
authorize recovery of costs, was not 
maintainable, although the _ presen- 
tation of the claim was informally 
made, since the city had knowledge 
of the existence of the claim and had 
not been prejudiced by such informal- 
ity. Frederick v. Bonner Springs, 104 
Kan. 257, 178 P 435. 


P 82. Hugo v. Nance, 39 Okl. 640, 135 
P 346. 
[a] Waiver of provision as to 


verification on affidavit.—(1) In some 
jurisdictions the municipal corpora- 
tion may waive a defect in the claim 
in that the affidavit in support there- 
of was not attached to the claim. 
Hugo v. Nance, 39 Okl. 640, 135 P 346. 
(2) The failure of an affidavit in 
support of the claim to state why 
the affidavit is made by an agent 
of claimant is not fatal where de- 
fendant corporation fails. to object 
until an action is brought on the 
claim. . Hugo v, Nance, supra. 

83. Spaulding v. Waverly, 12 App. 
Div. 594, 44 NYS 112, 

84. .Baine v. Rochester, 85 N. Y. 
523, 1, NYCivProc 269, 62 HowPr 
346. 

85. Itasca v. Schroeder, 182 Ill. 
192, 55 NE 50; Chicago v. Nichols, 
177 Tl. 97, 52. NE 359; Kansas ‘v, 
Juntgen, 84 Til. 360; Kinmundy v. 
Mahan, 72 Ill, 462; Peo. v. Chicago, 
202 Ill. A, 106. 


eral see Costs §§ 764-776. 

86.. Hodges v. Board of Revision, 
3 LTNS (Pa.) 77. 

Mandamus to compel levy of tax 
to pay judgment against municipality 
in general see Mandamus §§ 424, 425. 

87. Suits in corporate name in 
general see supra § 4658. 

88. New York y. Bannan, 42 App. 
Div.°191,. 58 NYS 1031. 

89. Merchants’, etc., Nat. Bank v. 
New York, 97 N. Y. 355. 

90. Cross references: 

Appeal in action: 
Affecting: 
County see Counties § 387. 
School district see Schools and 
School Districts [35 Cyc 1064]. 
Town see Towns [388 Cyc 668]. 
ee Pe supra §§ 2078-2080 in 
43 C 


Bond on appeal by municipal corpo- 
ration see Appeal and Error § 1162. 

Judicial supervision of municipal 
powers in general see supra §§ 
311-326 in 43 C. J 


Right of municipality to appeal in 


forma pauperis see Appeal and 
Error § 1166. 
91. See generally Appeal and 


Error is) Cyd Diepo. 

92. See cases infra this section. 

93. Spier v. Kalamazoo, 138 Mich. 
652, 101 NW 846; Flynn v. Neosho, 
114 Mo. 567, 21 SW 9038; La Crosse 
v. Melrose, 22 Wis, 459. 

[a] Tllustrations.— (1) It cannot 
be first urged on appeal that an 
action is brought in the name of a 
city against the town instead of in 
the name of the mayor and common 
council of the city against the super- 
visors of the town. ~La Crosse v, 
Melrose, 22 Wis. 459. ° (2) Objection 
that a claim was not presented in 
time. Spier y. Kalamazoo, 138 Mich, 
652, 101 NW 846. 


94. Chicago v. Altgeld, 33 Ill, A, 
23; Murphy vy. Ft. Hdward, 158 
App. Div. 342, 143 NYS 3878; Pot: 


ter v.. Whatcom, 25 Wash. 207, 65 P 
197. 

95. Walker v, Waterbury, 81 Conn. 
18, 69 A 1021. F 

96, Gibson v. Murray, 216 Ill. 589; 
75 NE 319 [aff 120 Ill. A.. 296]; Abi- 
lene v. Hendricks, 36 Kan. 196, 13 
P 121; Kramrath v. Albany, 127 N. Y. 
575, 28 NE 400 [aff 53 Hun 206, 6 
NYS 54]; Magee v. Troy, 48 Hun 383, 


23 NE 1148 mem]. 

[a] A defective allegation in the 
complaint as to compliance with a 
statutory provision requiring the 
presentation of claim as a condition 
precedent is not ground for reversal 
where no injury resulted from such 
defect. Magee v. Troy, 48 Hun 383, 
1 NYS 24: [aff 119 N. Y. 640 mem, 23 
NE 1148 mem]. 

97. La France Fire Engine Co. 
vy. Mt. Vernon, 11 Wash. 203; 39 P 


ooue 
Decatur v. Eady, (Ind. A.) 105 
NE 590. 

99. See Appeal and Error § 527. 

1. Mount Pleasant v. Eversole, 96 
SW 478, 29 KyL 830. 

2. See Appeal and Error § 527. 

3. State v. Dodson, 123 La. 903, 
49 S 635. 

[a] Appeal from judgment against 
defendant corporation.—State v. Dod- 
son, 123 La. 908, 49 S 635. 

4 Connett v. Chicago, 114 Tl. 233, 
29 NE 280; Hanna v. Kankakee, 34 
Ih. A. 186. j 

5. Spencer v. McDonogh, 11 Ia. 
Ann. 420; Boon v. Utica, 4 Misc, 583, 
25 NYS 846. 

[a] Judgment against defendant 
municipality.—Spencer v. McDonogh, 
11 La. Ann. 420. 

6 Portsmouth v. New Hampshire 
Nat. Bank, 76 N. H. 577, 83 A 459; 
Schroeder vy. Lancaster City, 15 Pa. 
Co. 466. - 
[a] Where a city council directed 
the dismissal of a suit brought in 
its name, the city solicitor had no 
authority to have reviewed a judg- 
ment dismissing the suit on a trans- 
fer of the case from the superior 
court by exceptions. Portsmouth v. 
New Hampshire Nat. Bank, 76 N. H 
577,83 A ‘459. 

7. Schroeder 
15 Pa. Co. 466. 

8 In_re King, 14 Oh. A. 88; Spell- 

man v. Scranton, 17 Pa. Super. 223. 
_ [a] «Petition in error.—A petition 
in error in an action in which the 
mayor, was not a party individually 
in the lower court will not lie where 
it runs in the name of the individual 
who is the mayor, his name being 
followed by the words ‘mayor of,” 
ete. In re King, 14 Oh. A. 88. 

9. Flint v. Stockdale, 149 Mich. 
214, 112 NW 710. 


v. Laneaster City, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ry 


i chad a 


— oan Vote 


§§ 4729-4730] 


power to waive or to give up the right of the cor- 
poration to appeal,!° nor can he release errors in 
the record or proceedings.14 

Perfecting appeal. A municipal corporation must 
comply with statutory provisions’? as to the method 
of perfecting an appeal,'* except as it has specifically 
been relieved from compliance.14 The governing 
body of the corporation may delegate to the mayor 
the performance of ministerial acts necessary to 
perfect an appeal,'® and may also ratify such acts 
when performed by the mayor.1® Where the action 
is against a city and its board of equalization, no- 
tice of appeal served on the mayor or city clerk 
has been held a sufficient service as to both de- 
fendants when such persons are ex officio officers 
of the board;!7 and in a certiorari proceeding in 
which the municipality is the defendant, notice of 
the sanction of the writ and of the time and place 
of hearing, directed to the mayor of the named 
municipality and served upon him as mayor, has 
been regarded as a sufficient compliance with the 
statutory provisions applicable.t** A municipality 
which is authorized to sue and to be sued?® has im- 
plied authority to execute an appeal bond;?° and 
the governing body of the municipality may dele- 
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gate to the mayor the authority\to sign an appeal 
' bond,?+ and may also ratify his act in signing ;?? 
‘but in the absence‘ of such authorization by the 
_ governing body the mayor is not authorized to bind 


the municipality by the execution of a bond.2? A 
statute exempting a municipal corporation from giv- 
ing a bond on appeal** applies to’ appeals from 
interlocutory orders:or decrees.?® 

Determination and disposition of cause. An ap- 
peal may be dismissed where the corporation has 


‘failed to comply with the statutory provisions on 


which the right to appeal depends.?® An error of 
the lower court in directing or awarding execution 
against the municipality?’ may be corrected by the 
appellate. court?® by an order directing the lower 
court to amend its record in that regard.?® The 
failure to make the municipality a party defend- 
ant in a case in which it is a necessary party is 
ground for reversal.2° A judgment against a mu- 
nicipality cannot be reversed on the alleged ground 
that the municipality has exceeded the appropria- 
tion for the work on the performance of which the 
claim involved in the appeal is based, merely be- 
cause other claims in amounts in excess of the 
amount appropriated have been filed.31 


XXII. CRIMINAL RESPONSIBILITY 
[By Eustace W. Tomurnson ] 


[§ 4730] A. Criminal Liability of Municipality. 
Although a municipality cannot be indicted for 
offenses which derive their criminality from evil 
intention, or which consist in a violation of those 
social duties which appertain to men and subjects, 
such as treason, perjury, or offenses against the 
person,®? it is indictable at common law for either 
nonfeasance, misfeasance, or malfeasance, in re- 
spect of public duties imposed upon it by law,** 


10. McGowan v. Chicago, 176 Ill. 
A. 612; O’Neill v. Chicago, 169 Ill. A. 
546; Peo. v. New York, 11 AbbPr (N. 31. 
¥). 66: L. 250, 82 A 875. 

Waiver or loss of right in general 32. 
see Appeal and Error §§ 529-579. 

11. McGowan v. Chicago, 176 [ll. 
A. 612; O’Neill v. Chicago, 169 Ill. A. 


77, 80 SH 305. 


30. Saunders v. 
Curtis v. Jersey City, 82 N. J. 


Cumberland, etc., Canal Corp. 
v. Portland, 56 Me. 77; Com. v. New 
Bedford Bridge, 2 Gray (Mass.) 339; 
State v. Metropolitan Park Dist., 106 


and modern judicial tendency, like public senti- 
ment, is toward assimilating such corporations to 
natural persons in their liabilities, criminal as well 
as civil.24 However, its liability is to be confined 
to those of its acts which are of a private or pre- 
prietary nature, and it is not subject to indictment 
for the exercise or failure to exercise its govern- 
mental functions.*° So a municipality may be in- 
dicted for creating a public nuisance,®* or for neg- 
Rainey, 141 Ga. aan .—State v. Fletcher, 13 Vt. 
Wash.—State v. Metropolitan Park 
Dist., 100 Wash. 449, 171 P 254 [cit 
Cyc]. 
_ Wis.—Saukville v. State, 


69 Wis. 
178, 383 NW 88 , 
Que. —Reg. v. St. Sauveur, 3 Que. 


546. 

12. See Appeal and Error §§ 1031-— 
1365. 

13. McCarthy vy. Chicago, 197 Ill. 


_ AL 564 


14. McCarthy v. Chicago, supra. 

15. Flint v. Stockdale, 149 Mich. 
214, 412 NW—710. 

16. Flint v. Stockdale, supra. 

17. Farmers’ L. & T. Co. v. New- 
ton, 97 Iowa 502, 66 NW 784. 

18. Martin v. Tifton, 6 Ga. A. 16, 
63 SE 1132. 

19. See supra § 4649. 

20. Flagstaff v. Gomez, 
184, 202 P 401, 23 ALR 661. 

21. Flint v. Stockdale, 149 Mich. 
214) 112 NW 710. 

22. Flint v.' Stockdale, supra. 

23. Baltimore v. Baltimore, 
R.Co., 21° Md: 50. + 

24. See Appeal and Error § 1162. 

25. McCarthy v. Chicago, 197 Ill. 
A. 564; Chicago v. O’Hare, 124 Ill. 
A. 290. 

26. McCarthy y. Chicago, 197 Ill. 
A. 564. 


27. See supra § 4721. 

- 98. Pueblo v. Dye, 44 Colo. 35, 96 
P 969 (dictum); Laredo v. Frish'muth, 
(Tex. Civ. A.) i196 SW 190. 

29. Itasca v. Schroeder, 182 Il. 
192, 55 NE 50; Peo. v. Chicago, 202 
Tle 2A.) 105; Wicker v. Alton, 140 Ill. 
AR. 43:55 Gibson v. Murray, 120 Tl. 
A. 296 Laff 216 Ill. 589, 75 NE 319]; 
Danville v. Mitchell, 63 Ill. A. 647; 
Virden v. Fishback, 9 Ill. A. 82. See 
Morrison v. Hinkson, 87 Ill. 587, 29 
AmR 177 (cause remanded for en- 
forcement of judgment as modified). 


23 Ariz. 


etc., 


Wash, 449, 171 P 254 [cit Cyc]. 

33. Ill. Peo. v. Chicago,, 256 Ill. 
558, 564, 100 NE 194, 43 LRANS 954, 
AnnCasi913E 305 [cit Cyc]. 

Ky.—Ludlow v. Com., 147 Ky. 706, 
145 Sw 406, 39 LRANS 411, AnnCas 
19138D' 301; ‘Hammar y. Covington, 3 
Metc. 494. 

Me.—State v. Portland, 74 Me. 268, 
43 AmR 586 [overr State v. Great 
Works Mill, etc., Co., 20 Me. 41, 37 
AmD 38]; Brage v. Bangor, 51 Me. 
532; State v. Gorham, 387 Me. 451. 
See State v. Bangor, 41 Me. 533; State 
vy. Bangor, 30 Me. 341 (both convic- 


‘tions under a statute). 


Mass.—Hill v. Boston, 122 Mass. 
344, 283: AmR 332; Com. v. New Bed- 
ford Bridge, 2 Gray 339; Com. v. 
Boston, 16 Pick. 442; Com, v. Ded- 
ham, 16 Mass. 141; Mdwer vy. Lei- 
cester, 9 Mass. 247, "6 AmD 63; Rid- 
dle v. Merrimack River Locks, etc., 
7 Mass. 169, 5 AmD 36, 

N, H.—State v. Dover, 46 N. H. 
452. 

N. J.—State v. Hudson County, 30 
N. J. L. 187; Sussex County v. Stra- 
der, 18 N. J. L. 108, 35 AmD 530. 

N. Y.—Peo. v. Albany, 11 Wend. 
539, 27 AmD 95. 

Pa.—Com. v. Bredin, 165 Pa. 224, 
30 A 921; Com. v. Lansford Borough, 
3 Pa. Dist. 365, 14 Pa. Co. 376; Phil- 
lips v. Com., 44 Pa, 197. 

Tenn.—McCrowell v. Bristol, 5 Lea 
685; Chattanooga v. State, 5 Sneed 
578; State v. Shelbyville Corp., 4 
Sneed 176; State v. Murfreesboro, 11 
Humphr. 217; State v. Barksdale, 5 
Humphr. 154.” 


L. 283. 

[a Prescriptive duties, as well 
as those required by statute, have 
been made the basis of criminal 
prosecutions against municipalities 
in England. Rex vy. Oxfordshire, 16 
East 223, 104 Reprint 1073; Rex v. 
Stratford- -upon-Avon, 14 East 348, 
104 Reprint 636; Rex vy. Liverpool, 3 
Bast 86, 102 Reprint 529. 

[b4 Failure to perform duty im- 
posed by general law.—A municipal 
corporation is not liable to indict- 
ment for failure to perform a duty 
imposed upon it, not by its charter, 
but by a general law of the state, 
except where expressly made liable 
thereto by statute. State v. Burling- 
ton, 36 Vt. 521. See generally Corpo- 
rations § 3024, 

34. Com. vy. Bredin, 165 Pa. 224, 
30 A 921; State V. Shelbyville Corp., 
4 Sneed (Tenn.) 176 

35. Dalton v. Wilson, 118 Ga. 100, 
44 SE 830, 98 AmSR 101; Georgetown 
ve Com, 4415 Ky.” sez: 73 SW 1011, 


'24 Kyl 2285, 61 LRA 678, 1 AnnCas 


961; State v. Burlington, 36 Vt. 521; 
State v. Metropolitan Park Dist., 100 
Wash. 449, 171 P 254. 

fa] Regulation and maintenance 
of public parks is a governmental 
function of municipal corporations, 
and not a private or proprietary act, 
so as*to render it liable for Viola. 
tion of a penal statute. State v, 
Metropolitan Park Dist., 100 Wash. 
449, 171 P 254. 

36. Ky.—Ludlow v. Com., 147 Ky 
706, 145 Sw 406, 39 LRANS’ 411, AMG 
Casi913D 301. 
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lecting its duty to keep in repair its streets or high- 
ways,” to erect or repair municipal bridges,** or to 
construct and maintain in good condition a proper 
sewer system.*® And:a-town has been held liable 
to an indictment for not erecting a bridge ordered 
by the road commissioners,*® and for not main- 
taining a sea wall included in a royal grant.*! It 
has even been held that a municipality is indictable 
for permitting a public nuisance to be maintained 
within the corporate limits, because it is vested 
with the power to enact and enforce ordinances 
for the preservation of the public health and for 
the removal of nuisances;*? but this has been denied 
as involving a governmental function.‘? A munici- 
pal corporation is not punishable for a failure to 
perform a duty to put up signboards at railroad 
crossings imposed by statute upon overseers of com- 
mon roads.** 
[§ 4731] B. Limitations of Prosecutions.*® An in- 
dictment against a town on behalf of an executor 


MUNICIPAL CORPORATIONS. 


or administrator to recover a statutory penalty for 
a defect in the highways, whereby deceased lost his 
life, is not barred by a statute requiring actions 
or suits by individuals to be commenced within one 
year, or by a statute requiring process for the use 
of the state to be commenced within two years.** 

[§ 4732] C. Indictments.*7 It has been held that 
the indictment should be against the municipality 
and not against its inhabitants,4® nor against the 
mayor and council;*? but it has also been held that 
if persons named in an indictment for maintaining 
a nuisance are described as the mayor and council- 
men of a town, naming the town, the persons so 
named are indicted in their corporate capacity, and 
not as individuals,°°® and that the indictment or pre- 
sentment need not allege in terms that the mayor 
and aldermen are an incorporated body.®! An in- 
dictment for failure to keep a highway in repair 
need not allege the authority by which the highway 
was laid out,°* or set forth the width of the high- 


[§§ 4730-4732 


Me.—State v. Portland, 74 Me. 268, Mass.—Com, v. Boston, 16 Pick. 38. State v. Madison, 63 Me. 546; 
43 AmR 586. 2. State v. Bangor, 41 Me. 533; State v. 
Mass.—Com. v. Gloucester, 110 N. H.—State v. Dover, 46 N. H.| Gorham, 37 Me. 451; State v. Canter- 
Mass. 491. 452. bury, 28 N. H. 195; Saukville y. State, 
N. J.—Jersey City v. Kiernan, 50 Pa.—Com. v. New Bethlehem Bor-|69 Wis. 178, 33 NW 88; Russell v. 
N. J. L. 246, 13)A 170. ough, 15 Pa. Super. 158; Com. v.| Devon County, 2 T. R. 667, 1 Rev. 
N. Y.—Peo. v. Albany, 11 Wend.} Lansford Borough, 8 Pa. Dist. 365,) Rep. 585. 
539, 27 AmD 95. 14Pa,.Co.. 3.7.6. [a] To what bridges liability ex- 
Pa.—Com. v. Ashley Borough, 37 Tenn.—Southern R, Co. v. State,|tends.—The inhabitants of counties 


Pa. Super. 254; Com. v. New Bethle- 
hem Borough, 15 Pa. Super. 158; Com. 
v. Kinports, 12 Pa. Co. 463. 

Tenn.—State v. Shelbyville Corp., 
4 Sneed 176, : 

[a] Obstructing navigation. — An 
indictment will lie against a munici- 
pal corporation for obstructing navi- 
gable waters by building a dam 
therein.., Com. v. Gloucester, 110 


Mass. 491. 
[b]: Burning infected bedding.— 
Municipal officers cannot be con- 


victed of maintaining an indictable 
nuisance in burning infected bedding 
during a smallpox epidemic, although 
noxious vapors are thus created. 
State v. Knoxville, 12 Lea (Tenn.) 
146, 47 AmR 331. 

[ce] Pollution of stream.—Under 
an indictment for polluting a stream 
by depositing excreta and other filth 
therein, whereby the waters emitted 
foul and noxious odors, pollution of 
both water and air may be shown. 


Com. v. Ashley Borough, 387 Pa. 
Super. 254. 
{d] A city is answerable for a 


merely permissive nuisance arising 
from sewage matter deposited in 
tidewater, although there is no alle- 
gation of negligence or defect in the 
plan of the sewer, in adopting which 
the city exercised its best judgment 
as to the proper location of the out- 
’ falls, and although the city has been 
guilty of no negligence but con- 
structed its sewers upon a system as 
good*as anyone knew how to build 
at the time of their construction. 
State v. Portland, 74 Me. 268, 43 AmR 
586. 
fe] It is no defense, in a prose- 
ecution for maintaining a nuisance 
by the construction and use of an 
jmproper sewer system, to show that 
the construction: of a proper system 
would have entailed an expenditure 


beyond its financial ability at the 
time. Com. v. Wilkinsburg, 37 Pa. 
Super. 160. 


37. Ky.—Ludlow v. Com., 147 Ky. 
706, 145 SW 406, 39 LRANS 411, 
AnnCas1913D 301; Hammar vy. Cov- 
ington, 3 Metc, 494; Com. v. Hopkins- 
ville, 7 B. Mon. 38. 

Me.—State v. Madison, 63 Me. 546; 
Bragg v. Bangor, 51 Me. 532; Davis 
v. Bangor, 42,Me. 522; State'v Gor- 
ham, 37 Me. 451; State v. Bangor, 
30 Me. 341; State v. Great Works 
Pat etc., Co., 20 Me. 41, 37 AmD 


130 Tenn. 261,,.169 SW -11738, LRA 
1915B 766; McCrowell v. Bristoe, 5 
Lea 685; Chattanooga v.' State, 5 
Sneed 578; State v. Barksdale, 5 
Humphr. 154 [foll State v. Murfrees- 
boro, 11 Humphr, 217]. 
Vt.—State v. Fletcher, 13 Vt. 124. 
Ont.—Reg. v. London, 32 Ont. 236, 
21 CanLTOccNotes 71. 
be abot hace v. St. Sauveur, 3 Que. 


[a] In all cases where the munici- 
pality may be held for damages for a 
defective highway, it may be _ in- 
dicted. Davis v. Bangor, 42 Me. 522. 

[b] ‘The forfeiture incurred by a 
town, under statute, for a defect.in 
its highways, whereby a loss of life 


has occurred, may be recovered by 


the executor or administrator of de- 
ceased by an indictment. State v. 
Bangor, 30 Me. 341. 

[c] Street in remote part of town. 
—The fact that a street kept open 
by a town corporation as a public 
highway is in a remote and sparsely 
inhabited part of the town, that it 
is but little used, and not indispen- 
sable to the public convenience, or 
that the keeping of it in repair would 
involve an outlay of money which 
the corporation could not afford, con- 
stitutes no defense in an indictment 


against the corporation for failure to} 


repair such street. As long as it is 
kept open as one of the highways of 
the town, the corporation is bound 
to keep it in repair. Chattanooga v. 
State, 5 Sneed (Tenn.) 578. 

{[d], Structures for the passage of 
travelers erected over a railroad, 
where it crosses an established high- 
way, fall under the designation of 
“bridges” as that term is used in 
the statute, and such bridges and 
their abutments, although con- 
structed by the railroad company, 
form part of the highway which the 
town is bound to maintain, and hence 
the town may be indicted for failure 
to repair them. State v. Gorham, 37 
Me.. 451. 

[e] Repair after indictment.—(1) 
Where a town has been indicted for 
failure to keep a highway in repair, 
and before trial a new road is built 
and the old one discontinued, the 
prosecution is not thereby defeated. 
State v. Fletcher, 18 Vt..124. (2) 
But the fine imposed will only be 
nominal, where the repair has al- 
ready been made. Reg. vy. St. Sau- 
veur, 3 Que. lL, 283. 


were not liable at common law for. 


not repairing bridges over canals, but 
only bridges over rivers; and the in- 
habitants of counties in New Jersey 
are not responsible for not repair- 
ing bridges over rivers in the state. 
eh v. Hudson County, 30 N. J. L. 
39. State v. Portland, 74 Me, 268, 
43 AmR 586; Com. v. Bredin, 165 Pa. 
224, 30 A 921; Com. v. Wilkinsburg 
Borough, 37 Pa. Super. 160. 
Ng State v. Whitingham, 7 Vt. 
41. Lyme Regis v. Henley, 3 B. 
& Ad. 77, 23 ECL 43, 110 Reprint 29, 
Spine 91, 15 ECL 486, 130 Reprint 


42. Peo. v. Albany, 11 Wend. (N. 
x) 539, 27 AmD 95; State y. Shelby- 
ville Corp., 4 Sneed (Tenn.) 176 [appr 
SE Ore a v. Bristol, 5 Lea (Tenn.) 

43. Dalton y. Wilson, 118 Ga. 100, 
44 SE 830, 98 AmSR 101; Georgetown 
v. Com., 115 Ky: .382, 73 SW 1011, 
24 KyL 2285, 61 LRA 673; State v. 
Burlington, 36 Vt, 521. 

44. State v. Manchester, 3 Baxt. 
(Tenn.) 416 [foll Louisville, ete., 
Turnp. Co. y. State, 3 Heisk. (Tenn.) 
129 (overr State vy. Loudon, 3 Head@ 
(Fer eee a 

: enerally see Criminal 
§§ 340-358. at 

46. State v. Bangor, 30 Me. 341. 

47. Generally see Indictments and 
Informations 81 C. J. p 548. 

48. Com. vy. Dedham, 16 Mass. 141. 

[a] Change of the name of a town 
pending proceedings is not ground to 
quash an indictment. Com. y. Phil- 
ee dae, 10 Mass. 78. 

! ‘om. v, Ephrata Borough, 
Pa. Dist. 349; Com. v. Stover, 35 pan 
va 107; Com, v. Kinports, 12 Pa. Co. 

50. Nowlin yv. State, 49 Ala. 41: 
Com. v. Bredin, 165 Pa. 224, 30 & 
921; Hill v.. State, 
443; Lyme Regis v. Henley, 3 B. & 
Ad. 77, 23 ECL 43, 110 Reprint 29, 
oie ne 91, 15 ECL 486, 130 Reprint 

[a] An indictment against the 
town, as such (1) is equally correct 
with an indictment against its offi- 
cers (Hill v. State, 4 Sneed (Tenn.) 
443) (2) and is sufficient (State v. 
Barksdale, 5 Humphr. (Tenn.) 154). 

51. State ov. Murfreesboro, 11 
Humphr. (Tenn.) 217. 

52. State v. Madison, 63 Me. 546. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 Sneed (Tenn.). 


nai Poe 


§§ 4732-4734] 


way ;°° but an indictment charging a failure to per- 
form a prescriptive duty to repair all streets except 
those provided for by statute was held insufficient 
for failing to allege that the street in question was 
not covered by a statute.°* In an indictment against 
a town for not erecting a bridge ordered by the 
road commissioners, it is not necessary to set forth 
that the selectment had, previous to such order, neg- 
lected to build such bridge ;®> and it is not necessary 
in an indictment for a nuisance caused by a sewer 
to allege negligence in the adoption of the plan 
of the sewerage system or careless execution of 
the same.®® Where a notice, signed by citizens 
of a borough, requesting a constable to return a 
nuisance, is attached by the constable to his re- 
turn, the notice is a part of the return and is 
sufficient to support an indictment.®” 

[§ 4733] D. Trial®* and Evidence.®® An allegation 
or averment in the indictment, not necessary or ma- 
terial to a perfect description of the offense, but 
suited only to negative an anticipated defense, need 
not be proved in order to authorize a conviction.” 
Where an indictment on behalf of an administrator 
to recover a statutory penalty for a defect in a high- 
way, whereby decedent’s death occurred, describes 
decedent as late of a certain county, the right of 


* MUNICIPAL COURT.' 

MUNICIPAL EXPENSES.? 

MUNICIPAL FINE.’ 

MUNICIPAL FUNCTION.* 

MUNICIPAL GOVERNMENT.® 

MUNICIPALIS. A Latin term which, in its 
origin, referred to a town possessing the rights of 
Roman citizenship and governed by its own laws; 
in other words, to a free town.® 

MUNICIPALITY.’ 

MUNICIPAL JURISDICTION.® 

MUNICIPAL LAW.® 

MUNICIPAL LEGISLATION.?° 

MUNICIPAL LIEN." 

MUNICIPAL MARKET.’? 

MUNICIPAL OFFENSES.? 


State v. Madison, supra. 
Rex v. Liverpool, 3 East 86, 


102 Reprint 529. 178, 33 NW 88. 
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Vt,—State v. Fletcher, 13 Vt. 124. 13. 
Wis.—Saukville v. State, 


1497 


the administrator to prosecute the indictment may 
be proved by letters of administration granted by 
the probate court of another county.*t An ordi- 
nance providing a punishment for maintaining a nui- 


‘sance ‘within a municipality is not admissible in a 


prosecution against the municipalty for maintaining 
a nuisance.®? In a prosecution for maintaining a 
public nuisance by allowing a street to remain in 
an unsafe condition, an instruction to the jury which 
outlines the facts constituting the offense need not 
use the words ‘‘common nuisance.’’6® 

[§ 4734] E. Fines, Forfeitures, and Penalties.* 
It is obvious that a munigipality cannot be im- 
prisoned upon conviction of an offense, and it seems 
that the proper penalty to be assessed against it is 
a fine,®® or a judgment for the abatement of the 
nuisance.°* Under a statute subjecting municipal 
corporations to a fine, penalty, or forfeiture for de- 
fects in highways, whereby loss of hfe has oe- 
curred, the amount of the amercement, within the 
limits of the statute, is to be fixed by the court, 
in its discretion and not by the jury,®? and the 
decision of the trial court as to the amount is final.®* 
Where the offense complained of has been termi- 
nated or obviated, the fine will be only nominal.®® 


MUNICIPAL OFFICER.*4 

MUNICIPAL ORDINANCE.? 

MUNICIPAL POWERS.* 

MUNICIPAL PURPOSE.!7 

MUNICIPAL RECORD.1§ 

MUNICIPAL REGULATION.?9 

MUNICIPAL REVENUE.”° 

MUNICIPAL. SECURITIES.” 

MUNICIPAL TAXATION.?2 

MUNICIPAL WARRANT.?* 

MUNICIPIUM. A free, or privileged town; one 
that had the right of being governed by its own 
laws and customs;?* the name given in the Roman 
law to a city enjoying the right of local self-govern- 
ment.?> 


MUNIMENTS OF TITLE. A general expression 


See Municipal 42 C. J. 
Municipal Corporations § 602 
Ci Js and 74130, 

See Municipal Corporations § 


p 1414; 


69 Wis. in 43 


55. State v. Whitingham, 7 Vt. Que. —Reg. v. St. Sauveur, 3 Que. 14,’ 
390. L. 283. S71) in’ 43 Cd: 
56. State v. Portland, 74 Me. 268, Sentence and penalty see Corpora- 15. See Municipal 42 C, J. p 1414: 
43 AmR 586. tions § 38057. Municipal Corporations § 796 in 43 
57. Com. v. Bredin, 165 Pa. 224, 30 66. Com. v. Bredin, 165 Pa. 224,|C. J. 
A 92 30 A 921; McCrowell y. Bristol, 5 Lea 16. See Municipal Corporations § 
Law | (Tenn.) 685, Lise in 4oeC dh. 


58. Generally see Criminal 
§§ 2000-2614. 

59. Generally see Criminal Law 
§§ 947-1999. 

60. State v. Bangor, 30 Me,’ 341. 

61. State v. Bangor, supra. 

62. Newport v. Com., 108 Ky. 151, 
55 SW 914, 21 KyL "1591, 

63. Ludiow v. Com., 147 Ky. 706, 
145 SW 406, 39 LRANS 411, AnnCas 
1913D 301. 

64. Generally see Fines, Forfei- 
tures, and Penalties 25 C. J. p 1143. 


Punishment for crime generally see 


Criminal Law § 3186 et seq. : 

65. Il]1.—Peo. v. Chicago, 256 Ill. 
558, 100 NE 194, 48 LRANS 954, Ann 
Cas1913E 305. ° 

Ky.—Ludlow v. Com., 147 Ky. 706, 
145 SW 406, 39 LRANS 411, AnnCas 
-1913D 301. 

Me.—State v. Bangor, 41 Me. 533; 
State af Bangor, 30 Me, 341. 

N. H.—State v. Dover, 46 N. H. 
452. 


Tenn.— State v.- 
Humpbhr. 154. 


Barksdale, 


67. State v. Bangor, 41 Me. 533. 
68. State v. Bangor, supra. 
69. Reg. v. St. Sauveur, 38 Que. 


1. See Municipal 42 C. J. p 1414. 

2. See Municipal Corporations § 
2260. 

8. See Municipal 42 C. J. p 1414. 

4 See Municipal Corporations §§ 
JS pLSO Ine Ady Cry ds 

5. See Municipal 42 C. J. p 1416 
text and note 68; Municip! Corpora- 
tions § 180 in 43 C. 

6 Hersey v. weasx 47 Mont. 132, 
nt fe Delia Bk En Be AnnCas1914C 963 [eit 
Webster New Int. D.]. See generally 
Municipal Corporations. 

7. See Municipal Corporations § 1 
in 48 C. J. 

8. See Municipal 42 C, J. p 1414. 

9. See Law § 12. 

10. See Municipal 42 C. J. p 1416 
text and note 71. 

11. See Municipal 42 C. J. p 1414; 


5 | Municipal Corporations §§ 3595, 4434. 


12. See Market § 4. 


17. See Municipal 42 C. J. p 1414; 
Municipal Harare egy §§ 2089— 2096 
in 438 C. J.; and §§ 2260, 2267, 40381, 
4147, 4271. 

18. See peumaeloat Corporations § 
789 et seq in 43 C. 

19. See aeons 42 C.J. pe laib. 

20. See generally Munioiied Cor- 
porations § 4271 et seq; Taxation [37 
Cyc 877]. 

21. See Municipal 42 C. J. p 1415; 
Municipal Corporations § 4141 et seq. 

22. See Municipal Corporations § 
4271 et seq. 

Construction of phrase “municipal 
tax” see Municipal 42 C. J. p 1416 
text and note 80. 

Wee See Municipal Corporations § 

24. Burrill L. D. [quot Root v. 
Erdelmyer, Wils. (Ind.) 99, 107]. 

25. Winspear y. Holman Dist. Tp 
37 Towa 542, 544; Brinckerhoff v. 
Board of Education, 37° HowPr (N. 
Y.) 499, 515. See generally Municipal 
Corporations § Tin: 43-°Ceag. 


* By Juan D. MrranpDA (Municipal Court—Mutual Assent), 
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for all means of evidence, by which an owner, cor- 
porate or individual, may defend title to real prop- 
erty.2° As generally defined the term refers to title 
deeds and other documents relating to the title 


to land.?* 
MUNITION.?§ 


of all kinds.?9 


MURAGE. A duty for the repairs of the town 


walls.3° 


MURDER.*? 


MUSCOGEE NATION. One of the five civilized 
tribes of Indians settled by the United States goy- 


ernment in the Indian Territory.®? 


MUSCOVADO. Raw sugar.*® 


MUSEUM.*‘ A repository or a collection of natu- 
ral, scientific, or literary curiosities or objects of 


interest, or of works of art.*® 


MUSHROOM.** In popular application, any edible 
fungus of the order Agaricales, especially, the field 


26. Browne v. Perris, 23 AbbNCas 
226, 229, 7 NYS 172 [cit Abbott L. D.; 
Bouvier L. D.]. See Poplin -v. Brown, 
200, Mo. A. 255, 205. SwW 411,- 414. 
To like effect Merrill v. Rocky Moun- 
tain Cattle Co., 26 Wyo, 219, 181 P 
S64 97E elt Cyc]. 

27. Merrill v. 
Cattle Co., supra. 


Rocky Mountain 

See Atlantic Coast 
juine R.- Co: v. ‘Searson;, 137m SserC 
468, 135 SE 567. 


28. See Neutrality Laws § 15 in 
45 C. J.; Treason [38 Cyc 696]; War 
[40 Cye 347, 357]. 

‘ 29. Webster New Int. D. 

[a] “Munition manufacturer’s 
tax.”—Carbon Steel Co. y, Lewellyn, 
255 Fed. 364, 367. 

[b] “Munitions of war” include 
living fat cattle. U. S. v. Sheldon, 
2 Wheat. 
1995 

30. Truro v. Reynalds, 8 Bing. 275, 
282, 21 ECL 538, 131 Reprint 407. 

31.. Defined see Homicide § 59. 

Degrees of see Homicide §§ 78- 
109. 

32. Cowell v. State, 16 Tex. A, 57, 
61 (the court will take judicial notice 
of the fact that “Muscogee Nation’’ 
is the same as “‘Creek Nation’’). See 
Indians §§ 15-29. 

33. Gossler v. Goodrich, 10 F. Cas. 
No. 5,681, 3 Cliff. 71. 

34 See generally Theaters and 
Shows [388 Cye 252]. 

35. Webster New Int. D. [quot 
Esterbrook v. Hebrew Ladies’ Orphan 
Soc., 85 Conn. 289, 3038, 82 A 561, 
41 LRANS 615]. 

{a] “By tracing the Greek word, 
from which ‘museum’ is derived, to 
its root, it is found to signify amuse- 
ment, or to amuse; and thus, the 
term ‘museum,’ would appear to em- 
brace not only collections, of curiosi- 
ties, for the entertainment of the 
sight, but also such as would inter- 
est, amuse and instruct the mind. 
Accordingly the first museum of 
which we read, was the celebrated 
library of Alexandria in Egypt.—This 
establishment was afterwards ex- 
tended, so as to embrace many things, 
besides books; but, in the beginning, 
they constituted its sole, as they al- 
ways did its richest, treasure.” Bos- 
oy v. Purdy, 5 Stew. & P. (Ala.) 105, 
109. 

36. Mushrooms dutiable as pre- 
pared or preserved see Customs Du- 
ties § 36 note 77 [al]. 

37. Webster New Int. D. See Von 
Bremen v. U. S., 168 Fed. 889, 94 
CCA 301; Choy Chong Woh vy. U. S., 
153 Fed. 879, 82 CCA 608; Kraut v. 
U.S: 139: Fed: 94. 

38. See Musical post this page; 
Musician post this page. 

39. Webster New Int. D. 


MUNIMENTS OF TITLE 


Whatever materials are used in 
war for defense or for annoying an enemy; ammu- 
nition; also, stores and provisions; military stores 


CU. 'S.). 109, e225) 4h eds 


MUSIC.*® 


collectively.*° 
MUSICAL.** 


a BUST rpg 


or common mushroom (Agaricus campestris).°” 

A tone or tones having any or all of 
the features of rhythm, melody, or consonance.*® 
Also,.a composition so made; such compositions 


Of or pertaining to music or the 


performance of music.*? 


MUSICAL COMPOSITION.** 


MUSICAL INSTRUMENT.‘ 


MUSICIAN.*® | One skilled in the art or science 


of music; especially, a professional singer, musical 
performer, conductor, or the like.*® 


MUSKRAT FARM. A place for raising and 
breeding muskrats.** 


MUSLIN. Any of various cotton cloths.*% 


MUSSEL.*® 


MUST.*? 


ADolian Co. v. Hallett, ete., Piano Co., 
134 Fed, 872, 880. 

40. Webster New Int. D. 

[a] “Music” is said to be included 
in the meaning of the terms “goods, 
wares, or merchandise.” Com. v. 
Nax, 13 Gratt. (54 Va.) 789; 791: 


41. See Music ante this page; 
Musician post this page. 

42. AXolian Co. v. Hallett, etce., 
Piano Co., 1384 Fed. 872, 880. See 


F,. A. Mills, Inc. v. Standard Music 
Roll Co., 223 Fed. 849, 851; Witmark 
v. Standard Music, Roll Co., 221 Fed. 
37.6, 880.137 CCA 184. 

[a] “Musical copyright.”—Ricordi 
v. Columbia Graphophone Co., 256 
Fed. 699, 702. See Copyright and 
Literary Property § 110. 

{[b] “Musical tabloid.”? — Princess 


Amusement Co. v. Wells, 271 Fed. 
226, 230. 

[ec] “Musical work.’ — Ricordi v. 
Columbia Graphophone Co., 256 Fed. 
699, 702. See 


Copyright and Literary 
Property § 110. 

Musical composition as subject of 
copyright see Copyright and Literary 
Property § 110. 

43. As subject of copyright see 
Copyright and Literary Property § 
110 


Bt eae aa defined see 12 C. J. 
p 247. 

44. See Instrument § 5. 

Tariff duty on musical instruments 
and parts thereof see Customs Duties 
§ 43 note 35 [a]. 

45. See Music ante 
Musical ante this page. 

“Ttinerant musicians” see Itinerant 
33 C,. J. p.831 text and note 90. 

46. Webster New Int. D. See Com, 
v. Plaisted, 148 Mass. 375, 380, 19 NE 
224, 12 AmSR 566, 2 LRA 142. 

47. State v. Evans, 21 Oh. A. 168, 
152 NE 776, 777. 

“Farm” defined see Farm 25 C. J. 
p 670. 

48. Webster New Int. D. 

[a] “Swiss muslins are bleached 
cotton goods, which are woven upon 
a loom. The warp or threads which 
run longitudinally, extend from one 
end of the piece to the other, and the 
filling of threads that extend from 
side to side, run from edge to edge 
through the width of the piece. In 
addition to the plain loom, there is 


this page; 


an attachment which produces the} 


spots, dots, or other figures which 
ornament the goods, 
woven at the same time with the 
rest. of the cloth.” U.S. v. Albert, 
60 Fed. 1012, 1018, 9 CCA 832. 

49. See Fish § 1. 
50. Webster New Int. D. 

[a] “The fresh water mussel is 
one of a group of mollusks. It is a 


See] shellfish capable of locomotion, but | 


| Farrell, 


and which are | 


Any of certain marine bivalve mol- 
lusks of the genus Mytilus and related genera.°° 
MUSSEL BED. A bed or repository of mussels.** 
To be necessary;°* to be obliged.** 
ordinary parlance®® ‘‘must’’ is a word of command,”® 
compulsory in meaning,** generally mandatory’ 


In 


disinclined to exercise this power if 
its supply of food is sufficient where 
it is. It sometimes floats upon the 
water, but usually lives in the beds 
of streams partially covered with 
mud.” Gratz v. McKee, 258 Fed, 335, 
336, 169 CCA “351. 

51. Century D. 

[a] Does not constitute an island. 
—A mussel bed, over which the water 
flows at every tide, cannot properly 
be called an island. King vy. Young, 
76 Me. 76,.79,. 49 AmR ,596. See 
Island 33 €. J: p- 817: 

52. As used in statutes see Stat- 
utes [36 Cyc 1160]. 

53. Webster D. [quot In re Mount 
Pleasant Tp. Road, 2 Pa. Dist. & Co. 
120, 122]. 

54. Webster D. [quot In re Mount 
Pleasant Tp. Road, supra]. 

55. Pleasant Grove Union School 
Dist; v. Algeo, 61 Cal. A. 660; 215 P 

56. Peo. v. Bailey, 103-Mise. 366, 
171 NYS 394; 396. 

57. Pleasant Grove Union School 
et v. Algeo, 61 Cal. A. 660, 215 P 

58. Pleasant Grove Union School 
Dist. v. Algeo, supra; West Chicago 


St.  R.. Cov. Scanlan, “hes: sites. 
36, 48 NE 149; State v. Price, 111 
Mo. A. 4238, 85 SW 922, 923; In re 


v Mont. 254, 92 P 785, 786; 
Stern v. arcuse, 119 App. Div. 478 
103 NYS 1026, 1027; Peo. v. Court of 
Gen. Sess., 112 App. Div. 424, 98 NYS 
557, 560; Hodecker v. Hodecker, 39 
App. Div. 353, 357, 56 NYS. 954; Hem- 
mer v. Hustace, 51’ Hun 457, 460, 3 
NYS 850; Haton v. Alger, 57 Barb. 
(N. Y:} 179, 190; Osborn v. Lidy, 51 
Oh. St. 90, 95, 37 NE 434; In re Mount 
Pleasant Tp. Road, 2 Pa. Dist. & Co. 
120, 122; Mitchell v. Hancock, (Tex. 
Civ. A.) 196-SW 694, -700. 

“The word ‘must’ is mandatory. It 
. . . imports a physical or moral ne- 
cessity. The word ‘may,’ when used 
in a statute which imposes an im- 
perative duty, is construed to mean 
‘must,’ but the word ‘must’ has never 
been construed to mean ‘may.’ It is 
peremptory. It excludes all discre- 
tion, and impases upon the court an 
absolute duty to perform the require- 


ments of the statute in which it is” 


employed.” Peo. v. Thomas, 32 Misc. 
170, 178, 66 NYS 191. 

[a] “Ought” compared.—State v. 
Blaine, 45 Mont. 482, 124 P 516, 


[b] “Shall” equivalent.—State v. 
Burrow, 119 Tenn. 376, 104 SW 526, 
529, 14 AnnCas 809. See Union Trust, 
etc., Bank y. Blair-Harper Seed Co., 
200 Iowa 374, 202 NW 839. 

[ec] “Will” equivalent. — Union 
Trust, etc., Bank v. Blair-Harper 


a a ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


a a TC ee a eee 
Oe ty 


or imperative,®® 


-with, or meaning, ‘‘may.’’7 


| 
| 
: 
| 


MUST—MUTE 


tionary.®+ 
imperative.®*?. ‘‘Must’’ may be construed as merely 
directory,®* and not mandatory** or imperative, 
implying use of discretion,®® and as synonymous 
Whether the word 
is to be construed as mandatory or as permissive 


is to be determined in each case from the apparent © 
intention as gathered from the context,®® consider- 
-ing the whole instrument in which it is used®? and 
the object sought to be accomplished.”° 


Phrases: ‘‘Marriage must be solemnized,’’™ 


“must be brought in the county,’’7? ‘‘must be joined 
as defendants,’’"? ‘‘must be paid,’’"* ‘‘ ‘must’ be - 
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rendered,’’*® must’ file,’’“° ‘‘must know, 
““must necessarily have known,’’’® ‘‘must proceed 
to a summary canvass of the vote,’’?® ‘‘must take 
into consideration,’’®° ‘‘must vest in interest.’’®+ 
MUSTER.*? As a noun, a term sometimes applied 
to a troop of soldiers already enrolled, armed, and 
trained.** As a verb, to accept or approve the 
troops collected ;** to call together a military force ;°° 
to enroll in service;®* to inspect and enter troops 
on the muster roll of the army;®*’ to summon to- 
gether.*® It would seem that the word ‘‘muster’’ 


“Seed Co., 200 Iowa 374, 202 NW 839; 


and not directory® or discre- ' 
But such construction is not always 


depends upon the imperative use, or 


a 


[44-C.J.] 1499 


may be used accurately in describing the gathering 


together of men by military order at the various 


camps for the purpose of selecting and later train- 
ing those who on examination appear to possess 
the necessary qualifications.®® 
MUSTIZO. An issue of a negro and an Indian.% 
MUTATA FORMA INTEREMETUR PROPE 


SUBSTANTIA REI.°! 


MUTATION OF LIBEL. In practice, an amend- 
ment allowed to a libel, by which there is an altera- 
tion of the substance of the libel, as by propounding 
a new cause of action, or asking one thing instead 
of another.?? 

MUTATIS MUTANDIS. With the necessary 
changes in points of detail;®* with necessary changes 
in details to conform to a single vital alteration. 

MUTATO NOMINE DE TE FABULA NAR- 
RATUR.° 

MUTE. A dumb person.°® In English criminal 
law, a prisoner is said to stand mute when, being 
arraigned for treason or felony, he either makes no 
answer at all, or answers foreign to the purpose with 
such matter as is not allowable, and will not an- 
swer otherwise, or, upon having pleaded not guilty, 


Y.), 318, 463. 


‘Ulster County, 


“Mut. 
‘Putnam, 106 N._Y. 


268; 


Tennessee Cent. R. Co. v. Morgan, 
132 Tenn. 1, 175 SW 1148, 1153. 

59. Berg v. Merchant, 15 F. (2d) 
990; State vy. Price, 111 Mo. A. 423, 
85 SW 922, 923. 

60. Hemmer v. Hustace, 51 Hun 
457, 3 NYS 850, 851; In re Mount 


Rapa pas Pax Dist. ch. Oo, 120, 
429. F 


61. Patch v. Osceola, ete., Coun- 
ties, 178 Iowa 283, 159 NW 694, 696. 
62. Pleasant Grove Union School 
Dist. v. Algeo, 61 Cal. A. 660, 215 P 


63. Merrill v. Shaw, 5 Minn. 148, 
150; Dutchess County Mut. Ins. Co. 
v. Van Wagonen, 132 N. Y. 398, 30 
NE 971; Jenkins v. Putnam, 106 
N. Y. 272, 275, 12 NE 613; Spears v. 
New York, 72 N. Y. 442, 443; Brinkley 
Vv. Brinkley, 56 <N. YY. 1925 Peo.._v. 
34 N. Y. 268; Stone 
wv, Pratt, 90 Hun (N.: Y.)..39, 42,. 35 
NYS 519; Peo. v. McAdam, 28 Hun 
(N. Y.) 284; Peo. v. Bailey, 103 Misc. 
366, 171 NYS 394, 396; Peo. v. Goff, 
49 Mise. 72, 98 NYS 66, 67; Wallace 
vy. Feely, 61 HowPr (N. Y.) 225, 


64. Merrill v. Shaw, 5 Minn, 148, 
150; In re Thurber, 162 N._Y.-244, 
56 NE 631, 638; Dutchess County 
Ins. Co. v. Van Wagonen, -132 
30 NE 971; Jenkins vy. 
272; ano, -L2, INE) 
613; Spears v. New York, 72 N. Y. 
442: Brinkley v. Brinkley, 56 N. Y. 
192; Peo. v. Ulster County, 34 N. Y. 
Stone v. Pratt, 90 Hun. 39, 35 
NYS 519, 520; Peo. v. McAdam, 28 
Mun . CN<.¥.).1284-" Peo: Vin Goft;, 49 
Misc. 72, 98 NYS 66, 67; New York 
Health Dept. v. Halpin, 40 Misc, 243, 
81 NYS 679, 681; Uhlfelder v. Tam- 
sen, 18 Misc. 173, 41 NYS 438, 441; 
Hamblin v. State Bd. of Land Comrs., 
55 Utah 402, 187 P 178, 179. 

65. Munro v. State, 223 N. Y. 208, 
119 NE 444; Matter of O’Hara, 40 


726. 


“226. 


IN, Yi. (398, 


“Misc. 355, 82 NYS 293, 296. 


66. Jenkins v. Putnam, 106 N. Y. 
Whe 275, Le . NM 613; Matter’ of 
O’Hara, 40 Misc, 355, 359, 
293 [cit In re Thurber, 162 : 
244, 252, 56 NE 631]; Uhlfelder _v. 
Tamisen, 18 Misc. 173, 175, 41 NYS 
438. 

67. In re Thurber, 162 N. Y. 244, 
252, 56 NE 6381; In re Rutledge, 162 
ING Wooo l e407 DO. uINE ol Ly, 400 RA 


721. See Union Trust, etc., Bank v. 


‘Blair Harper Seed Co., 200 Iowa 374, 


202 NW 839. 
{a] “Must” “may be construed to 


“mean ‘may’ when no right or benefit 


when no public or private right is 
lost, or when such construction is 
necessary to prevent the infliction of 
wrong or ‘the interference with a 
vested right, etc. On the other hand, 
it appears that if public policy is 
in favor of the imperative meaning, 
the words referred to will be held 
mandatory.” Pleasant Grove Union 
School Dist. v. Algeo, 61 Cal. A. 660, 
661, 215 P 726. 

“May” as meaning “must” see May 
§ 4 text and notes 73, 74. 

68.' Gibbs v. Gibbs, 26 Utah 382, 
415, 73 P 641. 

“Tt is true the word ‘must’ is some- 
times construed as ‘may’—permis- 


sive—but this only when the context 


requires it. Here the context plainly 
shows the provision to be manda- 
tory. It is a command, and hence 
the word ‘must’ cannot be construed 
as permissive, but must be given the 
signification which it imports.”’ 
Gibbs vy. Gibbs, supra. 

69. Peo. v. Bailey, 103 Misc. 366, 
171 NYS 394, 396. 


70. Fields v. U. S., 27 App. (D..C.): 


438, 440; Peo. v. Bailey, 103 Misc. 
366, 171 NYS 394, 396. 

71. Ziegler v. Cassidy, 220 N.Y. 
98, 115 NE 471, 473, AnnCas1917H 248. 

72. ._ Atchison, etc., R. Co. v. Dray- 
ton, 292 Fed. 15, 18. 

73. Ash'v. Superior Ct., 33 Cal. A. 
800, 166 P 841, 842. 

74, Rogers v. Stephens, 2 T. R. 
713, 719, 100 Reprint 384. 

75. State v. Delaney, 166 Wis, 141, 
164 NW 825. 

76. Reinert Bros, Constr. Co. _v. 
Tootle, 200 Mo. A. 284, 291, 206 SW 
422. 

77... Canadian, ' Pac. Ri” Co, , «NY. 
Walker, 57 Can..S..C. 493,509; 43 
DomLR 698, 23 CanRCas 399, [1918] 
3 WestWkly 781 [app dism 11 Sask. 
L. 192, 40 DomLR 547; 23 CanRCas 
390, [1918] 2 WestWkly 336] (‘ ‘must 
know’ does not import that there 


must be a certainty which is quite 


beyond our finite and fallible powers 
to attain—does not imply that mis- 
take, however caused, will always be 
inexcusable’’). 


7g. Galveston, etc., R. Co. v. Eng-! 


lish, (Tex. Civ. A.) 59 SW 626, 628 
(“must necessarily have known” is 
not synonymous with “could have 
known,” or ‘‘must have known’’). 


79. Metz v. Maddox, 121 App. Div. 


147, 105 NYS 702, 708. 

80. Williams vy. State, 18 Ala. A. 
473,-938 S 57, 59. - 

81. Hawley v. James, 5 Paige (N. 


82. See generally Army and Nav 

58 see ee § 69 et sed ‘4 
: ylers “vi. ) Pomeroy, © 8. (Allen 
(Mass.) 480, 498. i 

84 Tyler v. Pomeroy, supra. 

[a]. “Mustered into service” as 
used in connection with the enrolling 
of troops for the purposes of the war, 
or for the organizing of them into 
companies and regiments, is a term 
ee to Reps Mechanics’ 
Sav. Bank v. Sallade, 1 Woodw. 

23, 24; 26. ae 4 

85. Mechanics’ Say. Bank y. Sal- 
lade, supra. 

86. Webster Int. D. [quot Bannis- 
ter v. Soldiers’ Bonus Bd., 43 R. I. 
346, 350, 112 A 422, 13 ALR 589]. 

87. Webster Int, D. [quot Bannis- 
ter v. Soldiers’ Bonus Bd., supra]. 

88. Webster Int. D. [quot Bannis- 
ter v. Soldiers’ Bonus Bd., supra]. 

89. Bannister v. Soldiers’ Bonus 
Bd., supra (‘mustered into the fed- 
eral service’’). 

90. Miller v. Dawson, 23 S. GAL. 
174, 176. See Colored Persons 11 C. J. 
p 1224; Indians § 1. 

91. A maxim meaning ‘‘When the 
form of a thing is changed, its sub- 
stance is almost destroyed.’ Pelou- 
bet Leg. Max. [cit Halkerston p 91]. 

92. Black L. D. See Admiralty 
§§ 208-211. 

93. Black L. D. See Rice vy. Min- 
nesota, ¢te., R. Co., 1 Black (U. S.) 
358, 385, 17 L. ed. 147; Headley v. 
Aatna Ins. Co., 202 Ala. 384,80 § 
466, 469; Chicago Cons. Tract. Co. vy. 
Kinane, 138 Ill. A. 636, 643; Copeland 
v. Eaton, 209 Mass. 139, 95 NE 291 
AnnCas1912B 521; Shevlin ¥. Shevlin’ 
96 Minn. 398, 195 NW 257, 260; James 
v. Young, 27 Ch. D. 652, 663; Young 
v. Saylor, 23 Ont. 518, 533. 

94. Copeland vy. Eaton, 209 Mass. 
139, 145, 95 NE 291, AnnCas?912B 521 
[cit Housman v. Waterhouse, 191 
App. Div. 850, 852, 182 NYS 249] (“As 
applied to the contract under con- 
sideration, they mean that the terms, 
provisions, and conditions of the con- 
tract are to apply with such changes 
therein aS necessary to make ‘them 
apply to a conartnership consisting 
of two general partners, instead of 
one consisting either of three gen- 
eral partners or two general part- 
ners and one special partner’’), 

95. A maxim meaning “Changing 
the name, the fable concerns your- 
self.” Tayler L. Gloss, 

96. ‘Standard D. 

Capacity of dumb person to con- 
tract see Insane Persons § 500. 


, 


1500 [44 C.d. 


refuses to put himself upon the ecountry.*” 
To cut off a limb or an essential 
part of the body;° to cut off or deprive of a limb 
or essential part of, as an animal body;* to cut or 
break off, or otherwise remove any part of;? to 
deprive of some essential part;* to disfigure;* to 
maim;° to render imperfect ;* to retrench, remove, 
expunge, or delete an essential or material part of, 
so as to render incomplete or imperfect.’ 
Mutilated. Destitute or deprived of some essen- 
tial or valuable part; greatly shortened.® 
v.2. A word sometimes used in the 
sense of a revocation.° As applied to written docu- 
ments, such as wills, court records, and the like, this 
term means rendering the document imperfect by 
the subtraction from it of some essential part,: as, 
by cutting, tearing, burning, or erasure, but with- 


MUTILATE.*® 


MUTILATION.® 


out totally destroying it.1? 


MUTINY. To rise against lawful or constituted 


97. Black L. D. [cit 4 Blackstone 
Comm, p 324]. See Criminal Law § 
718: USS. v. Borger!: 7 Fed. 193, 19 
Blatehf. (U. S.) 249, 252; State v. 
Ward, 48 Ark: 36, 39, 2 SW 191, 3 
AmSR 213. 

98. See Mutilation post this page. 

99. Webster D. [quot State v. 
Cody, 18 Or. 506, 519, 23 P 891, 24 P 
895]. 

[a] 3 
the tongue of an animal. 
State, 11 Lea (Tenn.) 528, 
AmR 307. 

1. Standard D. [quot Young v. 
Central of Georgia R. Co., 120 Ga. 
25, 47 SE 556, 102 AmSR 68, 65 
LRA 436, 1 AnnCas 24; Stubbs v. 
Moursund, (Tex. Civ. A.) 222 SW 
632, 634]. 

2. Standard D. [quot Young v. 
Central of Georgia R. Co., 120 Ga. 
25, 47 SE 556, 102 AmSR 68, 65 LRA 
436, 1 AnnCas 24]. 

8. Martin v. Blydenburgh, 1 Daly 
(N. Y.) 314, 317. 

4 Standard D. [quot Young Vv. 
Central of Georgia R. Co., 120 Ga. 25, 
47 SE 556, 102 AmSR 68, 65 LRA 
436, 1 AnnCas 24]. 

5. Standard D. [quot Young v. 
Central of Georgia R. Co., supra]. 

6 Woodfill v. Patton, 76 fnd. 575, 
583, 40 AmR 269. 

7, Standard D. [quot Young v. 
Central of Georgia R. Co., 120 Ga. 25, 
47 SE 556, 102 AmSR 68, 65 LRA 
436, 1 AnnCas 24]. 

8. Standard D. [quot Stubbs v. 
Moursund, (Tex. Civ.*A.) 222 SW 632, 
634]. 

3) See Mutilate ante this page. 

Mutilation: 

Alteration of Instruments §§- 2-32. 
Animals §§ 101, 102 (altering or de- 
facing brands or marks on ani- 
mals). 
Boundaries § 362 (civil liability for 
removing landmark), § 363 (crimi- 
nal liability for removing land- 
mark). 
Carriers § 1135 (of railroad ticket). 
Dead Bodies § 33. 

Elections §§ 200, 415 (of ballots). 
Evidence § 49 (presumption arising 
from despoliation of evidence). 
Forgery, §§ 11-16 (alteration of in- 

strument as forgery). 

Logs and Logging § 237 (of mark or 
brand on logs or lumber). 

Mayhem § 1 (maiming person’s body 
sas crime). 

Records [34 Cyc 616]. 

Wills [40 Cye 1184 (as revocation) ]. 

10. Woodfill v. Patton, 76 Ind. 575, 
583, 40 AmR 269 (“means something 
less than total destruction. Mere 
mutilation of a will would not, of 
itself, take from a will all legal 
force. A mutilation, however, which 
takes from the instrument an ele- 
ment essential to its validity, would 
have the effect to revoke it’’). 

Mi wblack i. By: 


Term includes tearing out of 
Hodge v. 
530, 47 


MUTE—MUTUAL 


ice.1” 


MUTUAL.'* 


authority, particularly in the naval or military serv-. 
In shipping parlance, a term which consists 
in attempts to usurp the command of. the vessel 
from the master, or to deprive him of it for any 
purpose by violence, or in resisting him in the free 
and lawful exercise of his authority; the overthrow- . 
ing of the legal authority of.the master, with an 
intent to remove him against his will, and the like.** 
Reciprocally acting or related, re- 
ciprocally receiving, reciprocally giving and recely- 
ing, reciprocally interchanged ;*® a word which in 
itself denotes a common interest.1¢ 

Mutual combat.’7 A combat in which both partie 
enter willingly.1® 

Mutual covenant. A covenant where either party 
may recover damages from the other for the injury 
he may have received from a breach of the cove- 


nant in his favor. 


12. Standard D. [quot U. S. v. 
Krafft, 249 Fed. 919,925, 162 CCA 
117, LRA1918F 402]. 

{a] “Insurrection” compared.—In 
common parlance there is little or 
no difference between the term and 
‘insurrection.’ McCargo v. New Or- 
leans Ins. Co., 10 Rob. (La.) 202, 318, 
43 AmD 180. See Insurrection and 
Sedition § 2. 

Mutiny by soldiers see Army and 
Navy § 168; Militia § 32. 

13. Thompson _ v. The 
Clarke, 54 Fed. 538, 534. 
Pees himaaed by seaman: 

Be 

Crime see Seamen [35 Cyc 1255]. 

Ground for: 

Discharge see Seamen [35 Cyc 
1189]. 


Stacey 


Forfeiture of wages see Seamen 
[35 Cye 1219]. 

Power of master to suppress see 
Seamen [385 Cyc 1248], 

Rescuing ship from mutineers as 
ground for salvage see Salvage [35 
Cye 728]. 

14. See Mutuality 45 C. J.; Mutu- 

ally 45 C. J. 

Mutual: 

Account: 

Defined see Accounts and Account- 
ing § 6. 

As authorizing reference see Ref- 
erences [34 Cyc 782]. 

As ground for equitable account- 
ing see Accounts and Accounting 
§ 638 et seq. | 

Meaning of term within statute of 
limitations see Limitations of 
Actions § 102 text and note 71. 

Aid society see Mutual Benefit In- 
surance § 1. 

Assent see Contracts §§ 46-121. 

Bailment see Bailments § 16. 

Benefit insurance see Mutual Benefit 
Insurance 45 C. J. p 1. 

Building and loan association see 
bp iaaaes and Loan Associations 

Combat: 

Generally see Dueling 19 CG. J. 
p 824; Prize-Fighting [32 Cyc 
p 395]. 

As an assault 
Battery § 24, 

sg Or teas in homicide see Homicide 


see Assault and 


Consent see Contracts §§ 245-338. 

Contract see Contracts § 46 et seq. 

Credits see Credit § 1 text and note 
12; Set-Off and Counterclaim [34 
Cy e712). 

Debts see Set-Off and Counterclaim 
(34 Cye 712]: 

Insurance see Insurance § 67; and 
insurance titles. 

Mistake see Mistake 40 C. J. p 1228 
text and notes 90, 91. 

Pool see Gaming § 42. 

Promises see Contracts §§ 170-192. 

Wills see Wills [40 Cyc 2110]. 
15. Webster D. [quot Sharon v. 

Sharon, 75 Cal. 1, 31, 16 P 345]. See 


Other phrases: ‘‘By the mutual eouisent of the 


Hamilton v: Des Moines Valley R. 
Co.;-36 Iowa -31,.39. 

[a] Similar definition.—‘‘Recipro- 
cally acting, giving, receiving, inter- 
changing.” Hoover Commercial Co. 
v. Humphrey, 107 Miss. 810, 818, 66 
S 214, 216. 

[b] “Mutual” means and requires 
reciprocity of action, correlation, and 
interdependence, and finds its best il- 
lustration in the relation existing 
between parents and children, which 
is always mutual. Matter of’ Bird- 
sall, 22 Misc. 180, 185, 49 NYS 450 
[cit Matter of Butler, 58 Hun 400, 
403, 12 NYS 201]; In re Stilwell, .34 
NYS 1123. $ 

_[e] As “reciprocal.,—Van Bus- 
kirk v. Grisso, (Okl.) 157 P 307, 308. 

16. Robinson y. Wolf, 27 Ind. A. 
683, 62 NE 74, 77; Naill v. Order of 
United Commercial Travelers, 103 
Okl. 179, 184, 229 P 883; Modern Or- 
der of Pretorians v. Bloom, 69 Okl. 
Phas pina ea 2H ; 

a Mw 7 not synonymous 
with “common.”’—The latter ord: in 
one of its meanings, denotes that 
which is shared, in the same or dif- 
ferent degrees, by two or more per- 
sons; but the former implies recipro- 
cal action or interdependent connec- 


tion. Black L. D, 
[b] “Mutual” me “substan- 
tially equal.”—Herold v. Park View 


Building, etc., Assoc. 210 Fed, 577, 
582, 127 CCA 218. 

{c] “Mutual” and “equal” not al- 
ways synonymous.—Parkview Build- 
ing, etc., Assoc. v. Herold, 203 Fed. 
876, 879. 

17. Mutual combat: 

Generally see Dueling 19 C. J. p 824; 

Prize-Fighting [382 Cyc p 395]. 

As an assault see Assault and Bat- 

tery § 24. 
ea in homicide see Homicide 
LEN TR a ol Com., 196 Ky. 90, 

‘ [quot Cyc]; Aldridge 
v. State, 59 Miss. 250, aoe! we 

[a] “Mutual combat” is the mu- 
tual intent to fight, and does not 
necessarily imply mutual blows. If 
the intent exists, and but one blow 
be struck, a mutual combat exists, 
although the first blow kills or dis- 


ables one of the parties. Tate vy. 

State, 46 Ga. 148, 158. 

sane, Bailey v. White, 3 Ala. 330, 
[a] Mutual conditions. — Where 


mutual covenants go to the whole 
consideration on both sides, they are 
mutual conditions, the one precedent 
to the other. Huggins v. Daley, 99 


ay 606, 609, 40 CCA 12, 48 LRA 
[b] ‘Mutual and dependent” cov- 


enant.—Michigan Home Colony Co. vy. 
Tabor, 141 Fed. 332, 336, 72 CCA 480. 
{[c] “Mutual and independent cov- 
enants.”—Lowery v. May, 213 Ala. — 
66, 67, 104 S 5. tian 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


-for the other). 


; 
1] 
( 
} 
: 


\ 


parties, 7720 “mutual agreement,’’2* ‘‘mutual aid,’’22 

“‘mutual and public assumption of the marital re- 
lation,’’?* ‘‘mutual and reciprocal,’’2* ‘‘mutual as- 
sumption of marital rights, duties, or obligations,’ 2° 
‘mutual benefit,’’° ‘‘mutual chartered company,’’27 

““mutual companies,’’?’ ‘‘mutual credits,’’29 ‘‘mu- 
tual dealings,’’*° ‘‘mutual debts,’’34 “mutual de- 


MUTUAL—MUTUAL ASSENT 


tual, open, 


mands,’’®? ‘‘mutual drainage system,?73 ‘mutual 


defined see Covenants 
43 Cal. 383, 


Ss baleraoncil 


Sri Peo. v. Kearney, 

Mutual consent as to contracts see 
Contracts §§ 245-358. 

21. Grossman y. Schenker, 206 N. 
Y. 466, 100 NE 39 (a “mutual agree- 
ment” implies an offer and accept- 
ance, or a promise for a promise, and 
means a reciprocal agreement, or 


one that requires something to be: 


done or forborne by either party 
See Contracts §§ 46- 
121. 

[a] “By mutual 
es v. Ryan, 29 Del. 
eo mens: defined see 2 C. J. p 

22. Boyd v. State, 53 Ala. 601, 606. 

“Aid” defined see 2 C. J. p 10 22. 

23. O’Malley v. O'Malley, 46 Mont. 
129 P 501, 5038, AnnCas1914B 


24. Sappingfield v. King, 49 Or, 
102, 89 P 142, 90 P 150, 8 LRANS 
1066 (where a husband and wife, 
advanced in years, and each owning 
separate property, agreed that they 
would have their wills made, and he 


agreement.” — 
66, 67, 96 A 


' made a will giving her a life estate 


jn his property, and she conveyed her 
property to him, the deed to take 
effect on her death, but it did not 
appear that any agreement was made 
between them as to the terms of the 
will, or that one was to be the con- 
sideration for the other, a contention 
that the deed and the will were “‘mu- 
tual and reciprocal,’ and for that 
reason irrevocable, was without 
merit). 

25. Sharon v. Sharon, 75 Cal. 1, 16 
P 345, 348. . 

26. Filipino v. Rafferty, 37 Philip- 
pine 995, 1004 (‘ “Mutual benefit’ does 
not necessarily mean equal benefit. 
It may mean reciprocal support, aid, 
or assistance. Reciprocal benefits 
may be mutual, even though not 


equal’). 


“Benefit” defined see 7 C. J. p 1135. 

27. United Mut. F. Ins. Co. v. 
Talley, (Tex. Civ. A.) 211 SW 653 
(“The words ‘mutual chartered, com- 
pany,’ in their ordinary signification, 
import the meaning of an incorpor- 
ated company, having a charter and 
invested with rights and privileges 
as a corporation under legislative 
act’), See Company 12 C. J. p 


28. State v. Wells, 167 Minn. 198, 
208 NW 659; Pioneer Tel., etc., Co. 
v. State, 45 Okl. 31, 144 P 1060, 1062 
(“The term ‘mutual companies’ is not 
necessarily synonymous with the 
term ‘without hire’’’). See Com- 
pany 12 C. J. p .220. 

29. In re City Life Assurance Co., 
[1926], Ch; 191, 201. 

30. Benjamin v. Webster, 65 Me. 
170, 171 (‘mutual dealings,” within 
the statute of limitations applicable 
to an account, may consist of one 
item or many items on each side of 
the account. It is the nature and 
not the extending of the dealings that 
gives them the character of mutual- 
ity); People’s Bank v. Paterson Gas- 
light Co., 23 Jin dae 28,1004) Gin 
discussing the term “mutual deal- 
ings,’ as used with reference to the 
law of set-off, the court says that 
the precise legal definition of the 
words does not seem to have been 
settled); In re City Life Assurance 
Coz Pita, ELI 26 J Ch Lot 1 200. 

31.. Pate v. Gray, 18 EF.) Cas; No, 
10,794a, Hempst. 155; In re City Life 


perce Co: /btds) £826) Ch.) 29x, 
[a] “Mutual debts” as synonym- 


ous with ‘dealing together” and “in- 
debted to each other’ see Pate v. 
Gray, 18 F. Cas. No. 10,794a, Hempst. 
155. See Set-Off and Counterclaim 
[384 Cye 712]. 

32. Wolfe v. Citizens’ Bank, 26 
Ga. A. 510, 106 SE 605, 606; Smith 
v. Marks, 3 Rand. (23 Va.) 449, 451. 
See Set-Off and Counterclaim [34 


Cye 712]. 
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indebtedness,’ ’?4 ‘‘mutual mistake,’’®> ‘‘mutual neg- 
ligence,’’6 ‘‘mutual open account current,’’*? ‘‘mu- 
current account,’’*® 
ard,’’®® ‘‘mutual wills.’’#° 
MUTUAL ACCOUNT.*! 
MUTUAL AID SOCIETY.#2 
MUTUAL ASSENT.*: 


‘mutual stand- 


defined see 18 C. J. p 
83. King v. Manning, 305 Ill. 31, 
oo 136 NE 730. See Drains §§ 3- 
34. Canal-Commercial Trust, etc., 
Bank v. Brewer, 143 Miss. 146, 108 
S 424, 431, 47 ALR 45; Hoover Com- 
mercial Co. v. Humphrey, 107 Miss. 
810, 66 S 214, 216. See Set-Off and 
Counterclaim [34 Cyc 712]. 

Vocncadoaneredh defined see 31 C. J. 
Dp : . 

35. See Mistake 40 C. J. p 1228 
text and notes 90, 91. 

36. Hamilton v. Des Moines Val- 
ley R. Co., 36 Iowa 31, 39. 

37. McConnell v. Arkansas Coffin 
Co., 172 Ark. 87, 287 SW 1007. 

38. Spencer v. Sowers, 118 Kan. 
259, 234 " 972, 978, 39 ALR 365. 

39. West v. Herman, 47 Tex. Civ. 
A. 131, 104 SW 428, 431 (the term 
“mutual standard,’ as used with ref- 
erence to mutual standards in the 
construction of ambiguous words or 
clauses in contracts, means the mean- 
ing in which an ambiguous word or 
phrase was used and accepted by both 
parties to the contract or undertak- 
ing to express in writing the terms 
of the actual agreement. It is sub- 
ject to the modification that a clear 
and unambiguous meaning will not 
be overthrown by resort to parol to 
determine what the parties actually 
meant). 

‘ 40. See Wills [40 Cyc 2110], 

41. Mutual account: 

Defined see Accounts and Accounting 

§ 6. \ 

As authorizing reference see Refer- 

ences [34 Cyc 782]. 


“Demand” 
78. 


|.As ground for equitable accounting 


see Accounts and Accounting § 63 
et seq. 

Meaning of term within statute of 
limitations see Limitations of Ac- 
tions § 102 text and note 71. 

42. See Mutual Benefit Insurance 
1 


43. See Contracts §§ 46-121. 
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